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JUDGES 


OF  THE  COURTS  REPORTED  DURING  THE  PERIOD  COVERED 

BY  THIS  VOLUME 


ARIZORAp-SuprMn*  Court. 
HENRT  D.  ROSS,  Chixf  Swrta. 
JITSOES. 
D.  L.  CUNNINGHAM. 
ALFRED  FRANKLIN. 

OAUFOBNIA— Suprwna  Court. 

F.  M.  ANGELLOTTI,  CROV  JnsTICl. 
▲B80CIATK  JUSTICB8. 

P.  W.  HENSHAW. 
LT7CIBN  SHAW. 
W.  G.  LORIGAN. 
M.  C.  SLOSS. 
HENRT  A.  MELVIV. 
WILLIAM  P.  LAWLOR. 

Diatriot  Courta  of  AppMl. 
Ftr$t  DUMct. 
THOS.  J.  LENNON,  PbxSIDINO  JOBTICH. 
F.  H  KERRIGAN.' 
JOHN  E.  RICHARDS. 

Second  Dittrict. 
N.  P.  CONRET,  PitisiDiNa  JUBTica. 
VICTOR  B.  SHAW. 
W.  P.  JAMES. 

Third  D1»triet. 
N.  P.  CHIPMAN,  Prisidino  Jcsticb. 
B.  C.  HART. 
A.  a.  BURNETT. 

COXiORADO— Supram*  Court. 
WITiTJAM  H.  GABBERT,  Cainr  JUBTICB. 
A880CIATB  JDSTICXS. 
8.  HARRISON  WHITE. 
WILLIAM  A.  HILL. 
JAMES  E.  GARRIQUEa 
TULLT  SCOTT. 
JAMES  H.  TELLER. 
MORTON  S.  BAILET. 

IDAHO— 'Suprama  Court. 
ISAAC  N.  SULLIVAN,  CKi»P  JU8T1C«. 
JUBTICBS. 
ALFRED  BUDOB. 
WILLIAM  M.  MORGAN. 

KANSAS— Suprama  Court, 
WILLIAM  A.  JOHNSTON,  Chibt  Jubticb. 

JVSTICBS. 
ROUSSEAU  A.  BURCH. 
HENRT  F.  MASON. 
SILAS  PORTER. 
JUDSON  S.  WEST. 
JOHN  MARSHALL. 
JOHN  S.  DAWSON. 


IffOHT AH Ar- Suprama  Caurt. 

THEO.  BRANTLT,  Chibf  JnsTiCT. 
ABSooiATa  jvsncaa. 

SYDNEY  SANNBR. 
WM.  L.  HOLLOW  AT. 

NEVADA— Suprama  Court. 
P.  H.  NORCROSS,  Chibt  JubticK 

ASBOCIATB  JTJBTICBB. 

P.  A.  MCCARRAN. 
BEN  W.  COLEMAN. 

NEW  MEXICO— Suprama  Court. 
CLARENCE  J.  ROBERTS,  Chixf  jDBTiaL 

JUBTICES. 

RICHARD  H.  HANNA. 
FRANK  W.  PARKER. 

OKLAHOMA— Suprama  Court. 

MATTHEW  J.  KANE,  CHIBT  JUUTICB. 
J.  P.  SHARP,  Vict  Chibf  Jubtics. 

A880CUTB  JUBTJCSB. 

JOHN  B.  TURNER. 
G.  A.  BROWN.' 
SUMMERS  HARDY. 
CHAS.  M.  THACKER.' 

BCFBXMB  COUBT   COMMISBIONBSS. 

Divition  !fo.  1. 
PHIL.  D.  BREWER. 
CHAS.  M.  THACKBR.* 
WM.  A.  COLLIER. 
NESTOR  RUMMON8.* 

Divition  No.  i. 

C.  A,  GALBRAITH. 
JNO.  DEVEREUX. 
RUTHERFORD  BRETT. 

Diviiion  No.  S. 

GEO.  B.  RITTENHOU3H. 
JNO.  B.  DUDLEY. 
W.  R.  BLEAKMORB. 

Diviaion  No.  4. 
J.  C.  ROBBERTS. 
CHAS.  G.  WATTS. 
FRANK  MATHEWS. 

ZMviXon  No.  (.* 
TOM  D.  MCKEOWN. 
CHAS.  B.  WILSON,  JR. 
W.  C.  CROW. 

Diviiion  No.  e.* 
W.  H.  BROWN. 
W.  M.  BOLES. 
JESSE  M.  HATCHETT. 


*J.  D.  Murphr  served  as  Judge  pro  tem. 

*  Died  October  ZS,  1916. 

•Appointed  AaaocUte  Jiutlce,  November  i,  U15. 


(T) 


*  Appointed  November  S,  1916. 

■  Term  expired  October  1,  1916. 

•  Term  expired  Januanr  " 
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OKIiAHOlEA^Crlminal  Court  of  AppMl*. 
THOUAS  H.  DOTLE,  FBXSn>lNO  JUDOL 
AB80CIAH  Jtnxns. 
HSNRT  M.  FURMAN. 
JAB.  R.  ARMSTBONO. 

0BZ>001T^8upr«m«  Court. 

FRANK  A.  MOOKB,  CHno-  JU8TICB, 

Department  1. 

OEOROBl  H.   BiniNBTT,    FRBSiDOre  JUDOB. 

▲SBOctATB  Jinxns. 

THOMAS  A.  McBRIbE. 

BENRT  Ia  BENSON. 

Department  t. 

ROBERT  EAKIN,  PREBIMNO  JDDQB. 

▲880CIATE    JUDQBS. 

HENRY  J.  BEAN. 
LAWRENCE  T.  HARRIS. 

ITTAH— 8upr«nM  CourL 

D.  N.  STBAUF,     CHIBT  JUSTICI. 

JUBTICBS. 

J.  B.  FRICK. 

WM.  M.  MCCARTT. 


WASHIKOTOH— Suprem*  Ceurb 

'  G^OROB  E.  UORRIS,  CHUT  JUBTtO^ 

7)si)ortiii«nt  1. 

AB80CUTB  JUSTICBS. 

WAIiLACE  ItOXmT. 
STEPHEN  J.  CHADWICK. 
EMMBTT  N.  PARKER. 
O.  R.  HOLiCOMB. 

Department  t, 

ASSOCIAni  JCSTICBS. 
ICASK  A.  FUIiLBRTON. 
HERMAN  D.  CROW.» 
OVERTON  G.  ELUS. 
JOHN  P.  MAIN. 
FREDERICK  BAT7SMAN.* 

.    WTOMIHO— Suprvme  Court. 

CHARLES  N.  POTTER,  CHIEF  Justice 

ASBOCIATil  JUSTICBB. 

CYRUS  BEARD. 
RICHARD  H.  SCOTX. 


'Died  OetolMr  IS,  ItlE.       (Appointed  October  28,  ISU. 
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191S.) 
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1.  JcDOss  9=s6l— DisquALxnoATion— Bias — 

GhANOK    of   JT7SOK— RBOKIVSBSniF  —  KIOHT 
OT   CbKDITOBS— "PAHlrT." 

Creditors  of  a  banking  corporation  are  not 
partiea  to  a  recelTerahip  of  tbe  corporation  In- 
atituted  by  the  state,  upon  the  relation  of  the 
Attorney  General,  and  are  therefore  not  au- 
thorized to  disqualify  the  judge  before  vhom 
the  proceedings  are  pending,  because  of  prej- 
udice toward  them,  under  8  Bern.  &  Bal.  Code, 
ft  209—1  and  200—2,  diaqnalif^ring  any  judge 
of  a  superior  court'  who  is  prejudiced  against 
any  "party"  or  his  interest,  and  allowing  any 
"party '  or  bis  attorney  to  file  an  afSdavit  of 
prejudice. 

[Ed.  Note.— For  other  cases,  see  Judges,  Cent. 
Dig.  ${  224-231;   Dec.  Dig.  <l=951. 

For  other  definitions,  see  Words  and  Phraa- 
es,  X^rst  and  Second  Series,  Part?.] 

2.  Rectivkbb  «=>62  — BiMovAL  — Pmriow— 
RioHT  or  Crsditobs. 

Even  though  not  named  as  parties  to  the 
proceeding,  cteditora  of  a  corporation  under  re- 
ceivership, because  of  their  interest  in  tbe  sub- 
ject-matter, have  the  right  to  file  a  petition 
seeking  to  remove  the  receiver  for  cause,  and  the 
court  may  hear  the  petition. 

[Ed.  Note. — For  other  cases,  see  Receivers, 
Cent.  Dig.  {{  lOfr-Ul ;   Dec.  Dig.  «=>e2.] 

8.  Jvoeca  4=951— Pbejxtdicb—Rbmovai,, 

Applications  for  change  of  Judge  for  prej- 
udice, under  S  Rem.  &  Bal.  Code,  {{  209—1  and 
209—2,  must  be  timely,  and  cannot  be  sought 
at  any  step  of  the  proceedings  after  the  party 
has  waived  Us  right  to  object  and  has  submitted 
to  tbe  jurisdiction  of  the  court. 

[Ed.  Note.— For  other  cases,  see  Judges,  Gent. 
Dig.  a  224-281 ;  Dec.  Dig.  <S=>S1.] 

4.  Judges  «=>M— Appucatior  fob  Charok 

—Taa  of  Makihq. 

An  application  for  a  change  of  judge  under 
8  Rem.  &  BaL  Code,  H  209—1  and  209-2,  made 
after  two  requests  at  different  timea  for  tbe  ap- 
pointment of  a  different  receiver,  and  seeking  in 
that  way  to  elicit  the  court's  opinion,  will  be 
refused  as  not  timely. 

[Ed.  Note. — For  other  cases,  see  Judges,  Cent. 
Dig.  H  224-281 ;    Dec.  Dig.  «=951.] 

B.  JtJDOBB    «=>51— Pebtpdick  —  Appucation 

FOB    CHANOB— CbEDITOBS— COLLATEBAL    AT- 
TACK. 

An  application  for  a  change  of  judge  made 
by  one  of  several  creditors  in  connection  with  a 
petition  by  creditors  for  cemoval  of  the  receiver 
appointed  by  the  court  cannot  be  entertained. 


since  similar  attacks  might  be  made  by  other 
creditors  against  successive  judges,  resulting  in 
interminable  confusion. 

[Ed.  Note.— For  other  cases,  see  Judges,  Cent. 
Dig.  §{  224-231;  Dec.  Dig.  ®=)51.]    -  . 

AppUcatlcHi  for  writ  of  mandate  by. the 
State,  on  the  relation  of  Frank  Nixoa  p-iii 
others,  to  require  Edward  H.  Wright,  Judge 
of  the  Sni>eilor  Court  of  Pacific  County,  txr 
grant  a  motion  for  chauge  of  judge.    Denied. 

Bridges  &  Bruener,  of  Aberdeen,  Peters  & 
Powell,  of  Seattle,  Robert  O.  Cliambers,  of 
Raymond,  and  G.  B.  White,  of  SeatUe,  for 
relators.  Lockerby  ft  Couden,  of  South  Bend, 
for  respondent 

MOUNT,  J.  These  are  two  applications 
for  writs  of  mandate  to  require  the  respond- 
ent Judge  to  grant  a  motion  for  a  change 
of  judge  upon  tbe  hearing  of  exceptions  of 
creditors  to  the  report  of  a  receiver,  "and 
for  a  change  of  judge  In  all  other  proceedings 
hereafter  to  be  had  in  the  receivership  ac- 
tion." The  two  applications  were  heard  to- 
gether, and  will  be  considered  together  In 
this  opinion. 

It  appears  that  on  October  6,  1914,  the 
state,  upon  the  relation  of  tbe  Attorney  Gen- 
eral, filed  a  complaint  against  the  Raymond 
Trust  Company  in  the  superior  court  for 
Pacific  county.  That  action  resulted  in  tbe 
appointment  of  one  A.  W.  Hammond  as  re- 
ceiver for  the  'Raymond  Trust  Company,  an 
insolvent  banking  corporation.  The  receiver 
thereafter  duly  qualified,  and  has  ever  since 
been  acting  as  such  receiver. 

Prior  to  the  appointment  of  the  receiver, 
a  petition  signed  by  a  considerable  number 
of  depositors  and  creditors  of  the  Raymond 
Trust  Company  was  presented  to  the  Judge, 
asking  that  one  Reed  be  appointed  as  such 
receiver.  Tbe  jndge  declined  to  appoint  Mr. 
Reed,  and  appointed  Mr.  Hammond.  There- 
after, on  October  8,  1914,  a  meeting  of  tbe 
creditors  was  held.  The  judge  was  invited 
to  this  meeting,  and  was-  present  He  was 
then  requested  to  remove  Mr.  Hammond  and 
appoint  Mr.  Reed  as  receiver.  This  request 
was  also  refused. 

Thereafter  a  number  of  orders,  ez  parte 
and  upon  hearing  in  open  court,  were  made 
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and  entered  by  tbe  court  Afterwards,  on 
June  26, 1915,  another  request  was  made  for 
the  removal  of  Mr.  Hammond  as  recelyer. 
This  request  was  also  deqi^  Thereafter, 
on  July  19,  1915,  the  relfttorsln  thla  proceed- 
ing filed  with  the  derk  'of  "the  superior  court 
for  Pacific  county  a  j^'H^^n  for  the  removal 
of  the  receiver,  aqii.  dfr.  the  same  time  filed 
an  affidavit  of  preJuMee.  This  affidavit  was 
made  by  Mr.  Nlxen/jvho  stated,  in  substance, 
that  he  was  oi^'«|*the  creditors  of  the  Ray- 
mond Trust  C&iDpany,  insolvent,  and  that 
the  Judge  was  prejudiced  against  tbe  affiant 
and  othec  creditors  of  the  Raymond  Trust 
Company  so  that  such  creditors  could  not 
have  a^Ur'-and  Impartial  trial  before  such 
Judge.  .  .This  motion  was  denied.  Thereafter 
an  application  was  made  to  this  court  for 
a  writ  -of  mandate.  Afterwards  the  receiver 
filed  a  report  of  his  doings  as  such  receiver, 
!!ind  a  time  was  fixed  for  the  hearing  upon 
the  report,  when  the  same  creditors  filed  ex- 
ceptions to  the  report  and  again  filed  a  mo- 
tion for  change  of  Judge.  This  motion  was 
also  denied,  and  another  appllcaticm  was 
made  to  this  court  for  another  writ  of  man- 
date. 

The  respondent  makes  two  contentions  in 
this  court  why  the  writ  of  mandate  should 
not  issue,  to  the  effect  that:  First,  the  re- 
lators are  not  parties  to  the  receivership  pro- 
ceedings, and  are  therefore  not  authorized 
to  disqualify  the  judge;  and,  second,  that 
the  application  for  change  of  Judge  was  not 
timely  made. 

The  statute  provides  at  section  209 — 1, 
3  Rem.  ft  Bal.  Code: 

"No  judge  of  a  superior  court  of  the  state  of 
Washington  shall  sit  to  hear  or  try  any  action 
or  proceeding  when  it  shall  be  established,  as 
hereinafter  provided,  that  such  judge  is  prej- 
udiced against  any  party  or  attorney,  or  the 
interest  of  any  party  or  attorney  appearing  in 
such  cause.    *    *    * '' 

Section  209—2,  3  Rem.  &  Bal.  Code,  pro- 
vides: 

"Any  party  to  or  any  attorney  api>earing  in 
any  action  or  proceeding  in  a  superior  court, 
may  establish  such  prejudice  by  motion  sup- 
ported by  affidavit  that  the  judge  before  whom 
the  action  is  pending  is  prejudiced  against  such 
party  or  attorney,  so  that  such  party  or  attor- 
ney cannot,  or  believes  that  he  cannot,  have  a 
fair  and  impartial  trial  before  such  judge:  Pro- 
vided, further,  that  no  party  or  attorney  shall 
be  permitted  to  make  more  than  one  application 
in  any  action  or  proceeding  under  this  act" 

[1]  It  is  plain  that  the  relators  here  were 
not  named  as  parties  in  the  original  receiver- 
ship case.  The  plaintifT  in  that  case  was  the 
state  of  Washington,  upon  tbe  relaticm  of  the 
Attorney  General.  The  defendant  was  the 
Raymond  Trust  Company,  an  insolvent  bank- 
ing corporation.  While  the  creditors  of  the 
banking  corporation  areb  no  doubt,  Interested 
in  the  result  of  the  receivership  proceeding, 
they  are  not  parties  to  that  action.  They 
are,  at  most,  quasi  parties.  Interested  only 
in  the  proceeds  of  the  assets  of  the  insol- 
vent corporation. 


In  the  case  of  Wooding  ▼.  J.  Wooding  ft 
Ca,  10  Wash.  631,  89  Paa  137,  this  court 
said: 

"And  this  leads  us  to  scan  the  method  by 
which  the  appellants  have  sought  to  set  aside  tbe 
order  appointing  this  receiver.  Creditors  are 
not  made  parties  to  such  actions,  and  appel- 
lants were  not  parties  in  this  case.  They  were 
not  intervoiers,  because  the  statute  governing 
interventipus  does  not  cover  such  cases,  and  be- 
cause they  took  none  of  the  steps  prescribed 
for  the  accomplishment  of  an  intervention." 

And  In  Churchill  v.  Stephenson,  14  Wash. 
620,  46  Pac.  28,  this  court  said: 

"In  an  action  of  this  character  tbe  interest 
of  a  mere  general  or  contract  creditor  is  not 
of  such  a  direct  and  immediate  character  as  en- 
titles him  to  intervene." 

In  34  Cyc.  at  page  343,  tbe  rule  is  stated 
as  follows: 

"Interventions  by  persons  interested  in  the 
funds  of  a  receivership  will  not  be  permitted  if 
their  rights  may  be  conserved  without  it,  since 
such  interventions  multiply  the  number  of  liti- 
gants, and,  if  begun  in  the  case  of  one  creditor, 
cannot  be  consistently  denied  as  to  others,  there- 
by resulting  in  unnecessary  expense  and  confu- 
sion of  proceedings." 

It  is  plain,  we  think,  that  the  relators  are 
not  parties  to  the  receivership  proceeding, 
and  are  therefore  not  authorized  to  disquali- 
fy the  Judge  in  the  discharge  of  his  duties 
as  judge  in  the  case  where  the  receiver  was 
appointed. 

[2,  3]  We  are  of  the  opinion,  farther,  that 
the  relators  have  not  made  timely  applica- 
tion for  a  change  of  Judge.  We  have  no 
doubt  of  tbe  right  of  creditors  of  an  Insol- 
vent corporation  to  petition  the  court  ap- 
pointing a  receiver  to  remove  him  for  cause, 
even  though  they  are  not  named  as  parties 
in  the  proceeding.  We  think  their  Interest 
is  such  that  a  petition  may  be  filed  and  heard 
by  the  court.  But  we  have  held  that  appli- 
cations for  a  change  of  Judge  mast  be  timely 
made.  In  State  ex  reL  Lefebvre  v.  Clifford, 
66  Wash.  313,  118  Pac.  40,  in  discussing  the 
provisions  of  tbe  statute  with  reference  to 
the  right  to  a' change  of  Judge,  we  said : 

"If  literally  construed,  the  right  would  exist 
at  any  time  prior  to  tbe  entering  of  tbe  Judg- 
ment But  to  place  such  a  construction  on  the 
law  is  to  charge  the  lawmaking  power  with  an 
intention  to  cnpple  and  handicap  the  courts  in 
their  attempted  enforcement  of  tbe  law  to  an 
intolerable  extent.  Hence  tbe  necessity  of  cbn- 
struction;  and,  construing  the  law  and  attempt- 
ing to  ascertain  its  meaning,  we  cannot  con- 
clude that  it  was  intended  by  the  act  that  a 
party  could  submit  to  tbe  jurisdiction  of  the 
court  by  waiving  his  rights  to  object  until  by 
some  ruling  of  the  court  in  a  case  he  becomes 
fearful  that  the  judge  is  not  favorable  to  his 
view  of  the  case.  In  other  words,  he  is  not 
allowed  to  speculate  upon  what  rulings  tbe  court 
will  make  on  propositions  that  are  involved  in 
the  case,  and,  if  the  rulings  do  not  happen  to  be 
in  his  favor,  to  then  for  tbe  first  time  raise  the 
jurisdictional  question." 

In  Oarvey  ▼.  Skamser,  69  Wash.  259,  124 
Pac.  688,  we  said:    , 

"On  the  presentation  of  the  motion  and  affi- 
davit it  was  the  imperative  duty  of  the  judge  to 
transfer  tbe  case  to  another  department    Bis 
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dat7  to  do  M  depended  upon  the  statute^and  not 
Dpon  the  consent  of  opposing  counsel.  Be  could 
only  deny  the  application  on  the  ground  that 
it  was  not  timely.  State  ex  reL  Jones  t.  Gay, 
66  Wash.  629,  118  Pac.  830;  State  ez  rd. 
Lefebvre  v.  CUfford,  65  Wash.  313,  118  Pac. 
40." 

See,  also,  Fortson  Sblngle  Co.  v.  Skagland, 
77  Wash.  8,  137  Paa  304 ;  State  ex  rel.  Dea- 
vers  V.  French,  78  Wash.  260,  138  Paa  869; 
Nance  y.  Woods,  79  Wash.  188,  140  Pac.  323 ; 
State  ex  rel.  Stevens  v.  Superior  Court,  82 
Wash.  420,  144  Pac.  539. 

In  the  latter  case  we  said: 

"In  the  case  at  bar,  when  the  respondent 
judge  expressed  an  opinion  unfavorable  to  the 
relator,  she  caused  the  order  to  be  discharged. 
A  few  days  later' she  commenced  a  new  proceed- 
ing of  the  same  kind,  which  was  assigned  to  the 
respondent  judge  for  trial  She  then  sought  a 
change  of  judges  by  filing  an  afSdavit  of  prej- 
udice. In  short,  she  sought  to  accomplish  by 
indirection  that  which  she  could  not  have  ob- 
tained on  the  hearing  of  the  first  order  after 
the  judge  had  expressed  an  opinion  adverse  to 
her  claim.  If  the  affidavit  had  been  filed  on  the 
first  hearing  during  the  progress  of  the  hearing 
at  the  time  the  judge  announced  his  view,  it 
would  not  have  been  timely.  Upon  the  peculiar 
fiicts,  we  think  the  case  is  controlled  by  the 
Lefcbvre  Case." 

[4]  In  this  case,  while  these  relators  have 
made  no  formal  appearance  In  the  action, 
they  and  others  prior  to  the  appointment  of 
the  receiver,  had  personally  requested  the 
judge  to  appoint  another  person  receiver. 
This  request  was  repeated  npon  two  or  three 
occasions  thereafter.  The  judge,  when  these 
requests  were  made,  denied  the  same.  It  is 
antarent  that  the  relators  requested  these 
opinions  of  the  judge  in  advance  for  the  pur- 
pose of  determining  how  he  would  rule  upon 
an  application  for  a  removal  of  the  receiver ; 
in  other  words,  the  relators  songht  and  ob- 
tained the  opinion  of  the  court,  and  now 
seek  to  disqualify  him  by  reason  of  the  opin- 
ion expressed. 

16]  In  addition  to  the  reasons  already  stat- 
ed above,  we  are  satisfied  that  the  judge  may 
not  be  disqualified  to  try  a  pending  receiver- 
ship proceeding  to  final  Judgment  when  one 
or  a  portion  of  the  creditors  Interested  In  the 
receivership  make  an  affidavit  that  he  Is  dis- 
qualified in  some  proceeding  collateral  to  the 
receivership.  If  this  may  be  done  by  one 
creditor,  it  may  be  done  In  turn  by  other 
creditoiB  against  another  judge  who  may  be 
called  in,  and  interminable  confusion  would 
necessarily  result  We  are  clear  that  it  was 
not  the  Intention  of  the  Lieglslature  to  per- 
mit in  collateral  proceedings  persons  who 
may  be  Interested  in  the  result  of  litigation, 
wlien  they  are  not  actual  parties  thereto, 
to  disqualify  a  judge  by  reason  of  an  affida- 
vit of  prejudice. 

For  these  reasons,  both  applications  are 
denied. 


PABKKR,   MAIN,   and 
concur. 


HOr>COMB,    JJ., 


STATE  ▼.  SCHUMAN.     (No.  13066.) 
(Supreme  Court  of  Washington.    Oct  18, 1915.) 

1.  Criminai,  Law  <S=»1088— -Appeal— Record. 

Where  instructions  requested  by  the  state, 
but  refused,  were  actually  filed,  such  instruc- 
tions, when  included  in  a  transcript  of  the  rec- 
ord prepared  by  the  clerk  and  following  a  state- 
ment, "instructions  of  the  court,"  are  part  of 
the  record  on  appeal,  and  cannot  be  stricken  in 
response  to  affidavits  by  the  judge  and  attorneys 
that  such  instructions  were  refused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §§  2676,  2746-2751,  2757,  2766, 
2782-2802,  2899;    Dec.  Dig.  <S=»1088.] 

2.  CBisnNAX  Law  ^=91110— Appbai,— Ebborb 

IN  Ii£COBD. 

Where  the  instructions  given  by  the  court 
were  lost  or  destroyed  and  those  requested  by  the 
state  were  included  in  the  transcript  on  ap- 
peal as  having  been  given  by  the  court  but 
were  not  actually  given,  .but  were  indorsed  as 
requested  by  the  state,  a  supplemental  transcript 
of  the  whole  document  may  be  filed,  and  the  state 
may  have  the  court  substitute  a  copy  of  the 
lost  instructions  in  accordance  with  Rem.  &  Bal. 
Code,  §  1270,  and,  when  so  substituted,  file  them 
on  appeal  as  a  supplemental  record. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  C»nt  Dig.  {{  2903-2917,  2919;  Dec.  Dig. 
«=»1110.] 

Department  2.  Appeal  from  Superior 
Court  King  County;    Everett  Smith,  Judg& 

Paul  Schuman  was  convicted  of  crime,  and 
be  appeals:  On  motion  to  strike  instructions. 
Motion  denied. 

John  V.  Dore  and  Robert  Welch,  both  of 
Seattle,  for  appellant .  AUred  H.  Lundln  and 
Joseph  A,  Barto,  both  of  Seattle,  for  the 
SUte. 

MOUNT,  J.  [1]  This  case  Is  pending  here 
on  appeal.  The  respondent  has  filed  a  mo- 
tion to  strike  from  the  record  instructions 
therein  which  purport  to  have  been  given  by 
the  court  at  the  trial.  The  respondent  makes 
a  showing  here  by  affidavit  to  the  effect  that 
the  instructions  which  were  actually  given 
by  the  court  are  not  Included  In  the  record; 
that  the  Instructions  which  are  included  In 
the  record  purport  npon  their  face  to  be 
Instructions'  given  by  the  court  at  the  trial, 
but  that  these  Instructions  were  in  fact  in- 
structions which  were  requested  by  the  re- 
spondeat and  BO  Indorsed  upon  the  back 
of  the  document  and  filed  In  the  case,  but 
that  these  requested  Instructions  were  in 
fact  not  given  by  the  court  to  the  jury.  It 
is  also  shown  that  the  instructions  which 
were  actually  given  by  the  court  were  not 
filed  with  the  clerk  of  the  court  where  the 
case  was  tried,  but  were  lost  or  destroyed 
after  they  were  given,  and  after  they  were 
taken  by  the  jnry  to  the  jury  room.  The 
clerk  In  certifying' to  the  transcript  certifies: 
"That  the  foregoing  is  a  full,  true,  and  correct 
transcript  of  so  much  of  the  files  and  record  in 
cause  No.  7407,  State  of  Washington  v.  Paul 
Scbuman,  as  I  have  been  directed  by  the  appel- 
lant to  transmit  to  the  Supreme  Court  of  the 
state  of  Washington  on  appeaL" 


Ogle 
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It  Is  argned  by  tbe  appeUant  that,  Inas- 
much as  the  Instructions  which  the  respond- 
ent seeks  to  strike  were  actually  filed  In  the 
case,  they  are  a  part  of  the  record,  and  there- 
fore cannot  be  stricken.  We  are  satisfied 
that  this  position  must  be  sustained.  It  is 
not  claimed  that  these  instructions  which 
appear  in  the  record  are  not  a  part  of  tbe 
record.  It  Is  contended  only  that  they  were 
not  given  at  the  trial  as  the  Instructions  of 
the  court  Whether  they  were  actually  given 
or  not  does  not  appear  upon  the  face  of  the 
record,  except  a  statement  heading  the  in- 
structions as  follows:  "Instnictions  of  the 
court"  Tbe  certificate  of  the  clerk  does  not 
recite  that  these  instructions  were  given,  but 
recites  that  they  are  a  part  of  the  record. 
The  Judge  who  tried  the  case  makes  an  af- 
fidavit that  these  instructions  were  not  the 
instructions  which  were  actually  given.  The 
stenographer  who  prepared  tbe  instructions 
makes  an  affidavit  to  the  same  effect.  The 
prosecuting  attorney  makea'  an  affidavit  to 
that  effect.  Even  if  this  is  true,  it  does  not 
follow  that  this  part  of  the  record  may  be 
stricken  because,  as  we  have  said  above,  it 
Is  clearly  a  part  of  the  record  in  tbe  case, 
and  BO  certified. 

[2]  The  denial  of  tbe  motion,  however, 
does  not  leave  tbe  prosecuting  attorney  with- 
out remedy.  If,  as  is  contended  by  him, 
these  instructions',  which  purport  upon  their 
face  to  be  the  "instructions  of  the  court," 
were  not  actually  given,  but  are,  as  he  oon- 
tends,  instructions  requested  by  him,  and 
were  so  Indorsed  upon  the  back  thereof,  a 
supplemental  transcript  of  the  whole  docu- 
ment may  be  forwarded  here,  which  will 
show  what  this  particular  document  In  fact 
really  is.  Furthermore,  If  tbe  instructions 
which  were  actually  given  by  the  court  are 
not  In  tbe  record,  and  have  been  lost  or  de- 
stroyed, as  Is  dalmed,  it  is  plain  that  the 
court  or  Judge  who  tried  the  case  may,  and 
It  is  his  duty,  to  substitute  a  copy  of  tbe 
lost  or  destroyed  record,  under  tbe  provisions 
of  section  1270  et  seq.,  Bern.  &  Bal.  Code; 
and,  when  so  substituted,  the  respondent 
may  then  file  the  same  in  this  conrt  by  sup- 
plemental record. 

For  these  reasons  the  motion  Is  denied. 

MORRIS,  C.  J.,  and  BIAIN,  PARKER,  and 
HOLGOMB,  JJ.,  concur. 


BANNING  v.  UVESLET  et  aL    (No.  12629.) 
(Supreme  (Tourt  of  Washington.    Oct  16,  1915.) 

1.  Landlord  and  Tenant  ^=9254  —  Likn  — 

Waiveb— Ratification. 

A  landlord,  who  consents  to  the  sale  of  a 
crop  raised  on  bis  land  before  the  payment  of  the 
rent,  waives  his  statutory  Uen  therefor,  and 
when  he  receives  part  of  the  proceeds  as  rent 
with  knowledge  of  the  facts  he  ratifies  the  sale. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  {$  986, 1034-1044 ;  Dec.  Dig. 
«=»254.] 


2.   IiANDLOBO  AND  TENART  ^9252  —  LlEN  — 

Eix)ionkent  OF  Cbop. 

A  landlord,  who  procured  a  hop  broker  to 
get  the  tenant  to  contract  the  bops  raised  on  the 
land  to  obtain  money  to  pay  rent  due,  and  who 
received  part  of  tbe  proceeds  thereof,  cannot  hold 
the  broker  for  eloignment  of  the  hops,  since  by 
his  acts  he  consented  to  the  sale,  and  lost  bJa 
landlord's  lien  for  rent 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant.  Cent  Dig.  §§  1002,  1022-1026,  1029; 
Dec.  Dig.  <S>=»252.] 

Department  1.  Appeal  from  Superior 
Court  Xaklma  County ;  E.  B.  Preble,  Judge. 

Action  by  Johanna  E.  Banning  against 
Walter  livesley  and  another.  From  a  Judg- 
ment dismissing  tbe  complaint,  plalntifC  ap- 
peals.   Affirmed. 

Fred  Parker,  of  North  Taklma,  for  appel- 
lant H.  J.  Snively,  of  North  Yakima,  for 
respondents. 

MORRIS,  C.  J.  Appeal  from  a  Judgment 
dismissing  a  cause  of  action  predicated  upon 
an  alleged  eloignment  of  hops  upon  which 
appellant  claimed  a  landlord's  lien.  Appel- 
lant Is  tbe  owner  of  the  land  upon  which  tbe 
bops  were  grown.  Respondent  Walter  Uves- 
ley  was  the  lessee,  and  Robert  Livesley  is  a 
bop  broker,  who  purchased  the  hops,  paying 
to  appellant  $1,000,  proceeds  of  the  sale  of 
the  hops,  to  apply  upon  the  rent,  and  leav- 
1^  a  balance  of  $1,000  to  become  due  at  a 
later  date,  and  which  not  being  paid,  this 
action  was  brought 

[1]  The  only  question  involved  in  the  ap- 
peal is  whether  or  not  Robert  Livesley  is 
liable  to  appellant  as  for  an  eloignment  of 
tbe  hops.  The  answer  to  this  question,  as 
here  presented,  depends  upon  whether  or 
not  appellant  consented  to  tbe  sale  of  the 
hops.  The  lower  court  found  that  she  did, 
and  upon  such  finding  dismissed  tbe  action. 
It  cannot  be  questioned  but  that  a  landlord, 
who  consents  to  the  sale  of  a  crop  raised 
upon  his  land  before  the  payment  of  the 
rent,  waives  his  statutory  Hen,  and  that 
when  the  landlord  consents  to  such  sale,  and 
receives  part  of  Its  proceeds  as  rent  with 
knowledge  of  the  facts.  It  is  a  ratification  of 
tbe  sale,  and  the  lien  is  lost  Foxworth  v. 
Brown,  120  Ala.  59,  24  South.  1;  Planters' 
Compress  Co.  v.  Howard,  35  Tex.  Civ.  App. 
300,  SO  S.  W.  110;  Cohn  v.  Smith,  64  Miss. 
816,  2  South.  244;  Wimp  v.  Early,  104  Mo. 
App.  85,  78  S.  W.  343. 

[2]  It  Is  clear  from  the  record  that  tbe 
lower  court  correctly  found  as  to  appellant's 
consent  to  the  sale,  and  her  knowledge  of 
tbe  fact  that  it  was  made  for  the  purpose 
of  obtaining  money  with  which  to  meet  the 
demand  for  rent  It  Is  not  denied  that  she 
requested  Robert  Livesley  to  try  and  get 
Walter  Livesley  to  contract  the  hops  and 
thus  obtain  money  to  pay  the  $1,000  then 
due,  and  for  this  purpose  Robert  Livesley 
did  contract  for  the  purchase  and  future 
delivery  of  the  hops  at  the  then  full  market 
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price,  and  paid  $1,000  of  the  Contract  price 
to  the  appellant  to  apply  on  the  rent  then 
due.  Appellant  seeks  to  meet  this  testi- 
mony by  saying  that  It  was  Immaterial  to 
her  when,  where,  or  for  what  price  the  hops 
were  sold,  so  long  as  she  received  the  money 
due  her.  This  la  probably  true  In  one  sense, 
but  It  Is  material  In  law  when,  in  order  to 
raise  the  money  to  pay  the  rent  due,  she  con- 
sents to  the  sale.  Under  such  circumstances 
she  cannot  claim  her  lien.  This  fact  de- 
termines the  issue.  Robert  Livesley,  having 
purchased  the  hops  with  appellant's  consent, 
if  not  at  her  request,  and  for  her  benefit, 
cannot  now  be  held  for  elolgnment 
The  judgement  is  affirmed. 

MOUNT,   HOIiCOMB,    and   OHADWIOK, 
33.,  ooncnr. 


ROBERTSON  et  al.   y.   FREEBURX   et  *L 
(CHICAGO,  M.  &  P.  S.  RY.  CO.,  Inter- 
vener.)   (No,  12706.) 
(Supreme  Court  of  Washington.    Oct  13, 1916.) 

1.  Jtjdouskt  e=>44A  —  Bquitablje  RKUJtr  — 

The  mere  fact  that  perjury  was  committed 
at  the  trial  by  the  prevailing  part7  or  bis  wit- 
ness, even  if  admitted,  is  not  ground  for  equi- 
table interference  with  the  judgment  as  for 
fraud,  even  though  the  adversary  did  not  know 
of  the  real  fact,  especially  where  it  might  have 
been  establiahed  at  the  trial  by  cross-examina- 
tion. 

[£d.  Note.— For  other  cases,  gee  Judgment, 
Cent.  Dig.  {  839;   Dec.  Dig.  «=>444.] 

2.  Judgment  ®=»444  —  Equitablh!  Reukt  — 

"EXTBINSIC  OR  COIXATKEAL  FBAUD." 

For  plaintiffs  in  a  damage  suit  to  falsely  al- 
lege and  testify  that  they  were  hosband  and  wife 
is  not  an  extrinsic  or  collateral  fraud,  within 
the  rule  that  equity  will  set  aside  a  judgment 
if  the  prevailing  party  by  some  extrinsic  or  col- 
lateral fraud  in  additioa  to  perjury  prevented 
a  fair  triaL 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  §  839 ;    Dec.  Dig.  <S=>444. 

For  other  definitions,  see  Words  and  Phrases, 
Second  Series,  Extrinsic  or  Collateral  Fraud.] 

ft.  JUDOITKNT  ®=>424— EQinTABLE  RSLIEF^IlI- 

POSITION  ON  Coubt's  Jttbisdiction. 

The  court  having  the  same  jurisdiction  over 
an  action  for  injury  to  unmarried  wuman  that 
it  would  if  she  were  married,  its  jurisdiction  is 
not  imjiosed  on  so  as  to  autnoriEe  equitable  re- 
lief against  the  judgment  for  damages  though, 
she  being  a  single  woman,  one  is  joined  with  her 
as  plaintiff,  with  an  allegation  that  he  is  her 
husband.  ' 

[E!d.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  §  802 ;  Dec.  Dig.  <S=9424.] 

4.  jTinoMENT  «=»42i  —  Equitable  Rixnar  — ■ 

Gboundb— Injcbt  to  Pabtt. 

There  is  no  injury  to  a  defendant  which 
could  be  urged  as  ground  for  equitable  relief 
against  the  judgment  for  plaintiffs  because  of 
their  suing  as  husband  and  wife  in  an  action  for 
the  woman  plaintiS's  personal  Injury,  where  the 
damages  alleged  by  the  complaint  were  only 
such  as  she  would  be  entitled  to  if  suing  as  un- 
married, and  the  instruction  so  limited  the  re- 
ooverv,  and  all  the  evidence  as  to  damages  would 
have  been  admissible  in  such  an  action. 

[Ed.  Note.-rFor  other  cases,  see  Judgment, 
Cent.  Dig.  {  802;  Dec.  Dig.  «=»424.] 


Department  2.  Appeal  from  Superior 
Court,  Spokane  County ;  Bruce  Blake,  Judge. 

Action  by  F.  C.  Robertson  and  another 
against  Thomas  Freebury  and  others,  the 
Chicago,  MUwaukee  &  Puget  Sound  Railway 
Company  intervening.  From  an  adverse 
Judgment,  platntUIs  and  Intervener  appeal. 
Affirmed. 

Geo.  W.  K<»rte,  of  Seattle,  and  CuUem,  Lee 
&  Matthews,  of  Spokane,  for  appellants. 
Corkery  &  Corkery,  Robertson  &  Miller,  and 
Pluntmer  &  Lavln,  all  of  Spokane,  for  re- 
spondents. 


ELLIS,  J.  nils  action  grows  out  of  the 
action  of  Thomas  Freebury,  Allie  Freebury, 
and  W.  H.  Flummer  against  Chicago,  Mil- 
waukee &  Pudget  Sound  Railway  Company 
and  Bates  &  Rogers  Construction  Company, 
which  we  shall  hereafter  refer  to  as  the  dam- 
age suit.  That  action  was  prosecuted  both 
in  the  lower  court  and  on  appeal  to  this 
court  by  W.  H.  Plummer  as  principal  coun- 
sel for  the  plaintiffs.  By  direction  of  the 
court  he  was  joined  as  plaintiff  in  that  action 
by  reason  of  his  contingent  interest  in  any 
Judgment  wtiich  might  be  recovered  therein. 
In  October,  1912,  the  plaintiffs  in  that  action 
recovered  a  judgment  for  $12,000.  The  de- 
fendants appealed,  and  the  judgment  was  by 
this  court  affirmed  on  January  23,  1914. 
Freebury  v.  C,  M.  &  P.  S.  Ry.  Co.  et  al.,  77 
Wash.  464,  137  Pac  1044. 

In  Februai!y,  1914,  Robertson  &  Miller,  a 
firm  of  attorneys  In  the  dty  of  Spokane, 
commenced  this  action  to  recover  on  a  con- 
tract of  employment  by  Allie  Freebury  to 
prosecute  an  action  for  the  same  injuries  for 
which  she  recovered  Judgment  in  the  damage 
suit  above  mentioned.  They  sought  to  tax- 
force  a  lien  on  the  moneys  realized  on  that 
Judgment  and  asked  for  an  injunction  to 
prevent  the  disbursement  of  such  moneys. 
The  Freeburys,  the  railway  company,  the 
construction  company,  and  W.  H.  Plummer 
and  his  present  partner,  Joseph  Lavln,  were 
made  defendants.  In  March,  1914,  Robert- 
son &  Miller,  whom  we  shall  designate 
throughout  as  plaintiffs,  filed  an  amended 
complaint  against  the  same  defendants  al- 
leging that  they  bad  discovered  that  Thomas 
Freebury  and  Allie  Freebury,  plaintiffs  In 
the  damage  suit,  defendants  In  this,  were 
not  husband  and  wife,  and  that  the  Judg- 
ment In  the  damage  suit  was  by  reason  of 
that  fact  a  fraud  upon  the  defendants  in 
that  suit  and  upon  the  court ;  that  they  had 
been  employed  by  Allie  Freebury  after  her 
injury  to  bring  Uie  damage  suit;  that  sub- 
sequently W.  H.  Plummer  was  employed  by 
Thomas  Freebury  for  the  same  purpose ;  that 
thereafter  by  agfreement  between  the  Free- 
burys, Plummer,  and  the  plaintiffs,  Robert- 
son &  Miller,  It  was  arranged  that  Plummer 
and  the  plaintiffs  should  together  prosecute 
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the  damage  salt  ajid  divide  one-half  of  the 
recovery  between  them  a3  their  fees ;  that  in 
disregard  of  that  agreement  Plummer  prose- 
cuted the  damage  suit,  refusing  to  permit  the 
plaintiffs  to  x>articipate  therein ;  that  on  the 
affirmance  by  this  court  of  the  judgment  re- 
covered in  the  damage  suit  against  the  rail- 
way company  that  company  paid  the  amount 
of  the  Judgment,  with  interest  into  court,  and 
that  the  clerk  of  the  court  had  paid  the  same 
to  Plummer  &  Lavin ;  that  the  judgment  in 
the  damage  suit,  by  reason  of  its  being 
procured  through  fraud  and  perjury,  oug^t  to 
be  set  aside,  and  the  moneys  paid  thereon 
held  as  a  trust  fund  for  the  compensation 
of  AlUe  Freebury  and  the  plaintiffs  under 
their  contract  with  her.  The  plaintiffs  dis- 
claimed any  right  to  compensation  from  the 
moneys  obtained  by  that  judgment  unless 
the  judgment  be  set  aside  and  the  money  de- 
clared a  trust  fund. 

The  defendants  Chicago,  Milwaukee  &  Pu- 
get  Sound  Railway  Company  filed  a  com- 
plaint In  intervention  In  the  nature  of  a 
cross-complaint,  setting  forth  the  bringing  of 
the  damage  suit  by  the  Freeburys,  the  re- 
covery of  a  Judgment  for  $12,000  la  that  suit, 
the  atHrmance  of  that  Judgment  in  the  Su- 
preme Court,  the  payment  Into  court  of  that 
Judgment,  which,  with  interest,  amounted  to 
$13,133.57,  and  the  payment  of  the  money  so 
paid  by  the  clerk  of  the  court  to  Joseph 
Lavin.  It  was  further  alleged  on  informa- 
tion and  belief  that  the  money  is  still  held  by 
Plummer  &  Lavin.  and  that  no  part  of  it  has 
been  paid  to  the  Freeburys;  that  on  March 
5,  1914,  the  intervener  was  advised,  and  now 
believes  and  alleges,  that  the  judgment  in 
the  damage  suit  was  obtained  through  fraud, 
in  that  Thomas  Freebury  and  AlUe  Freetoury 
were  not  and  are  not  husband  and  wife  or  in 
any  wise  related  to  each  other;  that  AlUe 
Freebury  had  theretofore  been  married  to 
one  Gus  Crawford,  and  Is  still  his  wife,  all 
of  whldi  was  discovered  subsequent  to  the 
rendition  of  the  Judgment  in  the  damage  suit 
and  the  payment  of  the  money  into  court; 
that  the  Freeburys,  Plummer,  and  Lavin  are 
threatening  to  dispose  of  the  money;  that 
b'y  reason  of  the  fraud  perpetrated  in  the 
trial  of  the  damage  suit  the  defendants  there- 
in did  not  have  a  fair  trial,  and  that  "said 
defendants  in  said  suit,  and  each  of  them, 
have  a  good,  valid,  and  meritorious  defense 
to  said  action";  that  an  emergency  exists; 
that  unless  restrained  the  defendants  herein 
will  disburse  the  funds ;  that  the  Freeburys 
are  wholly  insolvent ;  and  that  the  Intervener 
has  no  adequate  remedy  at  law.  The  prayer 
is  for  a  tenriporary  injunction  restraining  the 
Freeburys  and  Plummer  &  Lavin  from  dis- 
bursing the  money  and  requiring  them  to  pay 
It  to  the  clerk  of  the  court;  that  a  Judgment 
be  entered  setting  aside  and  holding  for 
naught  the  Judgment  in  the  damage  suit  and 
awarding  the  intervener  judgment  against 
Thomas  Fceeburj-  and  Allie  Freebniy  aiid 


Plummer  &  Lavin  for  the  full  sum  of  $18.- 
133.57,  with  Interest 

The  defendants  Thomas  and  AlUe  Freebury 
and  Plummer  &  Lavin  filed  separate  answers 
to  both  the  amended  complaint  of  the  plain- 
tiffs and  the  cross-compIalnt  of  the  interven- 
er. It  Is  unnecessary  to. notice  these  answers 
further  than  to  state  that  they  put  in  issue 
the  several  allegations  of  the  complaint  and 
cross-complaint,  except  they  admitted  the  ren- 
dition of  the  Judgment  in  the  damage  suit, 
its  affirmance  by  this  court,  the  payment 
thereof  to  the  clerk  of  the  court,  the  satisfac- 
tion of  that  Judgment  of  record,  the  payment 
of  the  money  by  the  derk  to  Lavin  for  Plum- 
mer, and  allege  that  Lavin  has  no  Interest  in 
the  matter.  It  was  further  alleged  that  aU  the 
money  has  been  disbursed  in  payment  of  the 
expenses  of  suit,  doctor's  bUls,  etc.,  except 
$3,300  which  is  now  held  by  Plummer  under 
the  restraining  order  which  it  appears  was 
issued  on  the  plaintiffs'  original  complaint. 
The  affirmative  matters  In  these  answers 
was  traversed  by  replies  of  the  Intervener 
railway  company. 

The  cause  was  tried  to  the  court  without 
a  Jury.  The  evidence  is  so  voluminous  as  to 
render  it  Impracticable  to  notice  more  than 
its  salient  features.  It  shows,  and  the  court 
found,  that  AlUe  Freebury  had  been  married 
in  the  year  1901  to  one  Gas  Crawford,  from 
whom  she  had  never  obtained  a  divorce; 
that  she  had  not  Uved  with  him  nor  heard 
from  him  since  the  year  1905  prior  to  the 
commencement  of  the  damage  suit,  nor  up 
to  the  A>mmencement  of  the  present  action; 
that  the  complaint  in  the  damage  suit  alleged 
that  Thomas  Freebury  and  AlUe  Freebury 
were  husband  and  wife;  that  this  allegation 
was  denied  by  the  answers  of  the  defendants 
In  that  action;  that  in  the  complaint  In  that 
action  no  claim  was  made  by  Thomas  Free- 
bury for  damages  on  his  own  account  person- 
al to  himself  resulting  from  the  injuries  to 
AlUe  Freebury;  that  no  evidence  touching 
the  damages  was  offered  or  admitted  In  the 
trial  of  the  damage  suit  which  would  not 
have  been  admissible  if  AlUe  Freebury  had 
brought  and  prosecuted  that  action  In  her 
own  name  and  on  her  own  behalf;  that  the 
Instructions  given  by  the  trial  court  In  that 
actfon  Umlted  the  recovery  to  damages  sus- 
tained by  her  on  account  of  her  personal  In- 
juries and  for  her  own  medical  bUls,  aU  of 
which  she  would  have  been  entitled  to  recov- 
er had  not  Thomas  Freebury's  name  been 
Incorporated  in  the  complaint  as  party  plain- 
tiff; that  at  the  time  of  the  commencement 
and  prosecution  of  the  damage  suit  Thomas 
Freebury  and  AlUe  Freebury  were  not  legal- 
ly husband  and  wife;  that  neither  Plummer, 
Robertson  &  MUIer,  nor  the  railway  company 
knew  of  the  actual  legal  relation  existing 
between  the  Freeburys;  and  that  the  defend- 
ants Plummer  &  Lavin  were  neither  of  them 
guilty  of  any  fraud  In  respect  to  that  suit  or 
the  satisfactfon  of  tlie  Judgment.    The  testl- 
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mony  of  toth  Thomas  Fr<>ebury  and  AUle 
Freebnry  was  to  the  effect  that,  when  they 
testified  In  the  damage  anit  that  they  were 
bnsband  and  wife,  they  thought  they  were 
anch  by  reason  of  the  fact  that  they  had  in 
1908  contracted  a  common-law  marriage  in 
the  state  of  Montana,  and  had  ever  since 
lived  together  as  husband  and  wife,  and  that 
to  them  had  been  bom  a  child  n'ow  four  or 
five  years  old.  The  court  found  that  in  bring- 
ing the  damage  salt  and  in  testifying  that 
they  were  husband  and  wife  the  Freeburys 
did  not  do  so  for  the  purpose  of  defrauding 
the  intervener,  and  that,  as  a  matter  of  fact, 
the  bringing  of  that  suit  by  the  Freeburys  as 
husband  and  wife  did  not  operate  to  defraud 
or  prejudice  the  interests  of  the  Intervener  In 
the  trial  and  determination  of  the  damage 
suit,  and  that  the  result  of  the  damage  suit 
would  have  been  the  same  If  Allle  Freebury 
had  brought  the  suit  In  her  own  name,  she 
living  separate  and  apart  from  her  real  hus- 
band at  the  time. 

The  court  entered  a  Judgment  vacating  the 
temporary  restraining  order  which  had  been 
issued  on  the  application  of  the  plaintiffs, 
denying  the  temporary  injunction  prayed  for 
in  bV>th  the  complaint  and  cross-complaint, 
denying  a  permanent -Injunction  and  tiie  ap- 
pointment of  a  receiver  prayed  for  In  the 
complaint  and  cross-oomplalnt,  denying  any 
relief  to  either  the  plaintiffs  or  the  inter- 
vener in  this  action,  and  adjudging  that  the 
defendants  have  and  recover  from  the  plain- 
tiffs and  intervener  their  costs  and  disburse- 
ments. The  plaintiffs  and  the  intervener 
have  appealed. 

The  Judgment  of  the  trial  court  most  be 
affirmed  for  two  reasons: 

[1]  1.  Though  there  are  some  cases  which 
hold  that  equity  may  grant  relief  and  set 
aside  a  judgment  obtained  by  means  of  false 
testimony,  especially  where  the  testimany 
was  produced  for  that  purpose  by  the  success- 
ful party,  the  great  weight  of  authority  is 
to  the  effect  that  the  mere  f&ct  that  perjury 
was  ctonmiitted  by  the  prevailing  party  or 
his  witnesses  at  the  trial  is  no  ground  for 
equitable  Interference  with  the  judgment  as 
for  fraud.  This  court  has  In  a  recent  case 
announced  and  followed  that  rule.  In  Meek- 
er V.  Waddle,  83  Wash.  628,  145  Pac.  967,  it 
was  sought  by  a  complaint  in  the  nature  of 
a  bill  in  equity  to  set  aside  a  decree  of  dis- 
tribution. The  only  ground  of  fraud  alleged 
or  attempted  to  be  proven  was  that  the  de- 
fendant had  falsely  r^resented  that  the  land 
in  controversy  was  the  community  property 
of  himself  and  his  deceased  wife.  We  there 
held  that,  even  assuming  that  the  court's 
judgment  was  based  upon  perjured  testimo- 
ny, that  fact  was  unavailing,  for  the  reason 
that  Judgments  'or  decrees  of  a  court  of  jus- 
tice cannot  be  set  aside  on  a  collateral  attack 
as  being  fraudulently  obtained  upon  the  sole 
ground  that  they  were  obtained  on  perjured 
evidence  without  some  other  extrinsic  or  col- 


I  lateral  fact  entering  into  and  constituting 
!  fraud  in  the  transactfon.  We  said : 
!  "If  decrees  were  to  be  get  aside  upon  the  mere 
ground  that  they  were  based  upon  perjured  tes- 
timony,  decrees  mitcht  never  become  final,  for 
the  decree  which  held  that  a  former  decree  was 
founded  upon  perjured  testimony  might  itself 
later  be  attacked  upon  the  ground  that  it  was 
procured  by  perjured  testimony,  and  so  on  ad 
infinitum.  We  are  couvinced,  therefore,  that 
there  were  not  sufficient  facts  either  stated  in 
the  complaint  or  proven  at  the  trial  by  respond- 
ent to  entitle  respondent  to  recover,  and  that 
the  judgment  of  nonsuit  moved  for  by  appellant 
should  have  been  granted." 

In  MriDougall  v.  WaUlng,  21  Wash.  478, 
58  Pac.  669,  75  Am.  St  Rep.  849,  and  again 
in  Friedman  v.  Manley,  21  Wasb.  675,  69 
Pac.  490,  both  of  which  seem  to  have  been 
direct  proceedings  under  the  statute  for  the 

I  vacation  of  Judgments  within  one  year,  this 
oonrt  said: 

"Perjury  is  not  specified  in  our  statute  as  a 
distinctive    ground    for    vacating    a   judgment. 

I  There  must,  at  any  rate,  be  connected  with  it 
such  drcomstances  as  will  relieve  the  opposite 
party  from  all  implication  of  want  of  diligence, 

;  and  deceive  him  completely  in  the  nature  of  the 
testimony." 

Since  the  question  Is  here  again  presented, 
we  have  again  examined  the  decisions  from 
other  Jurisdictions,  and  find  that  they  fully 
sustain  the  rule  which  we  have  adopted. 
Graves  v.  Graves,  1S2  Iowa,  199,  109  N.  W, 
707,  10  I*  R.  A.  (N.  S.)  216,  10  Ann.  Cas. 
1104 ;  Pico  V.  Cohn,  91  Cal.  129,  26  Pac.  970, 
27  Pac.  537,  13  L.  B.  A.  336,  26  Am.  St  Rep. 
159;  Steen  v.  March,  132  Cal.  616,  64  Pac. 
994;  Frlese  v.  Hummel,  26  Or.  145,  37  Pac. 
458,  46  Am.  St  Rep.  610 ;  Donovan  v.  Miller, 
12  Idaho,  600,  88  Pac.  82,  9  L.  R.  A.  (N.  S.) 
624,  10  Ann.  Cas.  444;  Guthrie  v.  Doud,  SH 
IIL  App.  68;  Hardeman  v.  Donaghey,  170 
Ala.  362,  54  South.  172 ;  Haas  v.  BUlln^,  42 
Minn.  63,  43  N.  W.  797;  Greene  v.  Greene, 
2  Gray  (Slass.)  361,  61  Am.  Dec.  454;  United 
States  V.  Throckmorton,  98  D.  S.  61,  25  L. 
Ed.  93.  The  foregoing  are  but  a  few  of  a 
legion  of  decisions  sustaining  and  exemplify- 
ing to  its  full  extent  the  rule  as  stated  In 
our  own  decisions.  As  said  by  Judge  'Deem- 
er,  speaking  for  the  Supreme  Court  of  Iowa 
in  Graves  v.  Graves,  supra: 

"There  is  very  little  conflict  in  the  cases  upon 
this  proposition.  In  Kansas  and  in  New  York 
a  different  rule  seems  to  prevail,  although  in  the 
latter  state  the  authorities  are  conflicting." 

The  appellants,  however,  contend  that  this 
rule  has  no  application  where,  as  in  this 
case,  the  perjury  is  practically  admitted. 
It  is  argued  that.  Inasmuch  as  the  rule  rests 
in  the  necessity  of  preventing  continuous 
litigation  of  the  same  issues,  the  admission 
of  the  perjury,  by  precluding  the  probability 
of  such  relitigation,  destroys  the  applicabili- 
ty of  the  rule.  The  premises,  however,  do 
not  justify  the  conclusion.  An  admission  is 
but  a  form  of  evidence.  The  admission  it- 
self might  be  retracted  by  showing  that  it 
was  a  perjured  admission  induced  through 
influence,  corruption,  or  fear.     But  for  the 
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application  of  the  rule  which  we  have  an- 
nounced, the  same  opportunity  for  endless 
litigation  would  be  present  in  this  case  as 
In  any  other.  The  appellants'  argument,  as 
it  seems  to  us,  assumes  a  distinction  with- 
out any  sound  point  of  difference. 

The  appellants,  though  admitting  the  rule 
that  a  judgment  at  law  cannot  be  set  aside 
in  equity  for  perjury  alone,  urge  as  another 
exception  that  the  rule  has  no  application 
where  the  party  complaining  of  the  Judg- 
ment had  no  knowledge  of  the  existence  of 
the  real  facts  and  by  reasonable  diligence 
could  not  have  discovered  them,  when  such 
facts  are  peculiarly  within  the  knowledge 
of  his  adversary  who  failed  to  disclose  them. 
It  Is  obvious  that,  as  applied  to  perjury,  this 
Is  but  another  way  of  stating  that  the  rule 
to  wtilch  this  court  has  given  Its  allegiance 
has  no  existence.  It  Ignores  the  real  basis 
of  the  rule,  namely,  the  avoidance  of  in- 
terminable litigation.  To  say  that  the  com- 
mission of  perjury  is  such  a  concealment 
of  the  real  facts  as  to  warrant  a  court  of 
equity  In  a  collateral  proceeding  to  vacate 
the  Judgment  founded  on  such  testimony  is 
but  to  say  that  perjury  itself  is  an  excep- 
tion to  the  rule  that  a  law  Judgment  cannot 
be  set  aside  in  equity  for  perjury  alone. 
Moreover,  it  was  admitted  on  the  trial  of 
this  action,  and  the  statement  of  facts  in  the 
damage  suit  which  Is  In  evidence  here  shows, 
that  the  intervener's  attorney,  though  having 
denied  the  marriage  relation  in  his  answer, 
did  not  on  the  trial  of  that  suit  cross-exam- 
ine either  of  the  E'reeburys  as  to  the  grounds 
for  their  statement  that  they  were  husband 
and  wife.  Even  In  cases  where  the  rule  of 
concealment  does  apply,  authority  is  not 
wanting  that  equity  will  not  interfere  when 
the  facts,  though  discovered  after  the  trial, 
might  have  been  established  at  the  trial  upon 
cross-examination.  Cairo  &  Fulton  R.  R  Co. 
V.  Titus,  27  N.  J.  Eq.  102.  The  very  fact 
that  when  the  question  was  squarely  pre- 
sented to  the  Freeburys  In  the  present  action 
they  statea  fully  their  grounds  for  believing 
that  they  were  husband  and  wife  leads  at 
least  to  a  fair  assumption  that  a  cross-ex- 
amination in  the  damage  suit  would  have 
developed  the  same  information. 

[2]  As  another  exception  It  is  urged  that 
equity  will  set  aside  a  Judgment  if  the  pre- 
vailing party  by  some  extrinsic  or  collateral 
fraud  in  additton  to  the  perjury  has  pre- 
VNited  a  fair  trial.  Our  own  decisions  rec- 
ognize this  exception.  There  is,  however, 
nothing  in  this  case  bringing  it  within  that 
exception.  The  only  fraud  pleaded  and  the 
only  fraud  sought  to  be  proven  was  that  the 
Freeburys  in  the  damage  suit  alleged  and 
testified  that  they  were  husband  and  wife. 
There  is  no  other  evidence  of  concealment 
of  the  real  facts  nor  any  evidence  of  other 
extrinsic  or  collateral  facts  constituting 
fraud,  either  alleged  or  proven.  In  Ploo  t. 
Cohn,  supra,  it  is  said: 


"What,  then,  is  an  eztrinsic  or  collateral 
fraud,  within  toe  meaning  of  this  rule?  Among 
the  instances  given  in  the  books  are  such  as 
these:  Keeping  the  unsuccessful  party  away 
from  the  court  by  a  false  promise  of  a  compro- 
mise, or  purposely  keeping  liim  in  ignorance  of 
the  suit ;  or  where  an  attorney  fraudulently  pre- 
tends to  represent  a  party,  and  connives  at  his 
defeat,  or,  being  regularly  employed,  corruptly 
sells  out  bis  client's  interest  17.  S.  v.  Tlirock- 
morton,  98  XJ.  S.  65,  66  [25  I*  Ed.  931,  and 
authorities  cited.  In  all  such  instances  the  un- 
successful party  is  really  prevented,  by  the 
fraudulent  contrivance  of  his  adversary  from 
having  a  trial ;  but  when  he  has  a  trial,  he  most 
be  prepared  to  meet  and  expose  perjury  then  and 
there.  He  knows  that  a  false  claim  or  defense 
can  be  supported  in  no  other  way ;  that  the  very 
object  of  the  trial  is,  if  possible,  to  ascertain  the 
truth  from  the  conflict  of  the  evidence,  and  that, 
necessarily,  the  truth  or  falsity  of  the  testimony 
must  l>e  determined  in  deciding  the  issue.  The 
trial  is  his  opportunity  for  making  the  truth  ap- 
pear. If,  unfortunately,  he  fails,  being  over- 
borne by  perjured  testimony,  and  if  he  Ukewise 
fails  to  show  the  Injustice  that  has  been  done 
Iiim  on  motion  for  a  new  trialj  and  the  judg- 
ment is  affirmed  on  appeal,  he  u  without  rem- 
edy." 

[3]  Finally  it  is  urged  that  the  rule  has 
no  application  where  It  la  shown  that  the  Ju- 
risdiction of  the  court  has  been  imposed  up- 
on. The  facts  in  tills  case,  however,  show 
that  the  Jurisdiction  of  the  court  has  been 
no  more  imposed  upon  than  in  any  other 
case  where  it  has  made  a  finding  l>a8ed  upon 
perjured  testimony.  Conceding  the  fact  that 
Allle  Freebury  was  an  unmarried  woman, 
the  court  still  had  the  same  Jurisdiction  over 
an  action  for  damages  for  her  injuries  that 
it  would  have  had  had  she  been  a  married 
woman.  The  fact  that  an  Improper  party 
was  Joined  with  her  as  plalntifC  in  the  dam- 
age suit  has  nothing  to  do  with  the  court's 
jurisdiction  to  try  the  question  of  her  Inju- 
ry and  to  award  Judgment  upon  the  verdict 
therefor. 

[4]  2,  What  we  have  said  Is  clearly  suffi- 
cient to  dispose  of  this  appeal  by  an  affirm- 
ance of  the  judgment  There  is,  however, 
another  and  all  sufficient  ground  wholly  de- 
void of  the  seeming  harshness  of  the  rule 
upon  which  the  first  ground  rests.  The 
complaint  in  the  damage  suit  did  not  ask  for 
any  relief,  compensation,  or  damages  In  fa- 
vor of  Thomas  Freebury  personally  or  by 
reason  of  his  alleged  marital  relation  with 
the  Injured  woman,  nor  did  it  contain  a 
single  averment  upon  which  such  a  prayer 
could  hare  been  reasonably  predicated. 
There  was  no  claim  on  his  part  for  loss  of 
society,  services,  companionship,  or  solace 
of  his  alleged  wife  nor  any  claim  In  the  com- 
plaint on  his  part  for  expense  and  outlay  of 
either  time  or  money  whereby  he  personally 
claimed  to  have  been  damaged.  The  whole 
of  the  enumeration  of  the  Items  of  damage 
contained  in  the  complaint  relates  to  the  wo- 
man's own  Injuries  and  their  consequences 
to  herself  personally.  This  ennmeration  con- 
cludes as  follows: 

"That  by  reason  of  said  Injaiies,  suffering,  and 
sickness  she  has  been  compielled.to  emplc^  jthe 
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services  of  pbyddaiu  and  the  constant  care  and 
attention  oi  nanea  and  her  hasband,  for  which 
she  has  been  compelled  to  pay,  and  will  be  com- 
pelled to  pay  in  the  future,  as  she  verily  believes, 
and  therefore  statea  to  be  a  fact,  the  8um  of 
?1,000.» 

On  snch  a  complaint  it  Is  too  plain  for 
argument  that,  even  bad  there  been  no  qnes- 
tion  as  to  the  validity  of  the  marital  relation 
of  the  plaintiffs,  no  ralld  Judgment  could 
have  been  rendered  In  favor  of  the  husband 
as  such,  nor  because  of  any  Ices  personal 
to  htm. 

There  was  some  evidence  in  the  damage 
suit  which,  taken  ont  of  context  and  strained 
to  the  utmost,  might  be  held  pertinent  to  such 
an  issue  had  it  been  presented  in  the  pleadings. 
He  testified  that  he  helped  nurse  the  woman 
and  employed  nurses  for  the  same  purpose, 
and  that  she  was  totally  incapacitated  for 
any  service  such  as  she  had  been  accustomed 
to  perform,  namely,  that  of  chambermaid  In 
a  lodging  house  and  cooking  for  men  in  a 
boarding  house.  If  this  evidence  or  any  of 
It  bad  been  Intended  to  furnish  a  predicate 
for  any  recovery  for  his  services,  expenses,  or 
loss  of  her  'services  to  blm,  it  wonld  have 
been  clearly  Inadmissible  under  the  plead- 
ings. That  it  was  not  then  construed  as  so 
Intended  either  by  court  or  counsel  for  the 
defense  in  that  suit  is  made  plain  by  the  fact 
that  It  was  admitted  without  any  objection 
whatever  on  that  ground.  This  evidence 
was  as  clearly  Inadmissible  for  the  purpose 
now  urged  by  the  appellant  here,  under  the 
complaint  actually  presented  In  the  damage 
suit,  as  it  would  have  been  had  the  lack  of 
the  validity  of  the  alleged  marital  relation 
been  then  as  fully  known  as  it  is  now,  or  as 
it  wonld  have  been  had  the  woman  sued 
alone  for  her  injuries.  Not  having  been  ob- 
jected to  at  all,  even  had  it  been  inadmissible 
for  any  purpose,  a  supposed  augmented  re- 
covery on  Its  account  could  not  now  be  urged 
as  a  ground  In  equity  for  vacating  the  Judg- 
ment The  connection  In  which  the  evidence 
was  given,  however,  clearly  shows  that  It 
was  merely  intended  as  showing  the  extent 
and  seriousness  of  the  woman's  injuries.  It 
wonld  have  been  admissible  for  that  purpose 
bad  she  sued  as  a  single  woman  and  also  for 
the  purpose  of  recovering  for  the  expenses 
and  loss  of  earnings  for  herself  occasioned 
by  the  Injury.  The  fact  that  a  Judgment  in 
favor  of  the  supposed  community  was  ren- 
dered embodying  the  same  elements  is  wholly 
Immaterial.  It  is  purely  fanciful  to  say  that 
the  Jury  would,  and  wholly  wrong  to  say  that 
it  should,  award  a  greater  amount  for  these 
same  elements  to  the  community  than  to  an 
unmarried  woman  or  to  a  woman  long  de- 
serted by  her  husband,  who  had,  as  this 
woman  luid,  in  any  view  of  the  case,  a  child 
to  support  The  suggestion  that  a  knowledge 
of  the  meretricious  character  of  her  relations 
to  Freebury  might  have  led  to  a  reduced 
verdict  is  suflldently  answered  by  the  plain 


fact  that  in  law  It  could  not  have  been  per- 
mitted to  do  so,  and  upon  a  proper  request 
the  trial  court  must  have  so  instructed. 

In  addition  to  all  this,  the  court's  Instruc- 
tions In  the  damage  suit  clearly  limited  the 
recovery  of  the  supposed  community  to  such 
damages  as  the  injured  woman  could  have 
recovered  had  she  sued  as  an  unmarried 
woman.  We  must  assume  that  the  Jury  fol- 
lowed the  instructions.  The  instructions  are 
long,  and  we  shall  not  extend  this  opinion, 
already  too  long,  by  quoting  them.  We  have 
examined  them  with  care.  They  contain 
not  a  syllable  upon  which  any  Judgment  in 
favor  of  the  supposed  husband  as  such  could 
have  been  based.  They  were  strictly  confined 
to  the  complaint  and  evidence  admissible 
under  the  complaint  as  we  have  construed  it. 

The  Judgment  Is  aflSrmed. 

MORRIS,  C.  J.,  and  FUUiBBTON  and 
MAIN,  JJ.,  concur. 


ADAMS  et  al.  v.  DOSE  et  ux. 
(No.  12296.) 

(Supreme  Court  of  Washington.    Oct.  14, 1915.) 

1.  Mechanics'  Lzxns  iS=964— Ebtaik  ob  In- 

TXKEST  SnBJXCT  TO  LlEN. 

Under  Rem.  &  Bal.  Code,  $  1130,  providing, 
relative  to  mechanics'  liens,  that  the  lot  upon 
which  the  improvement  is  made  or  the  property 
is  situated  subject  to  the  lien  is  also  subject  to 
the  lien  to  the  extent  of  the  interest  of  the  per- 
son or  company  who,  or  in  whose  behalf,  or 
through  any  person  designated  as  the  agent  of 
the  owner,  caused  the  performance  of  the  lab(» 
or  the  construction,  alteration,  or  repair  of  the 
property,  where  a  vendor  under  an  executory 
contract  of  sale  personally  contracted  with  a 
contractor  for  his  labor  In  the  erection  of  a 
building,  which  the  vendee  had  agreed  to  place 
on  the  property,  and  the  vendee  had  charge  of 
the  erection  of  the  building,  the  contractor  was 
entitled  to  a  lien  against  the  fee,  since,  while 
only  the  interest  of  the  person  causing  the  work 
to  be  done  is  subject  to  the  lien,  such  a  relation 
may  exist  between  the  owner  of  the  fee  and  the 
holder  of  the  lesser  interest  that  the  fee  will  be 
subjected  to  the  lien. 

[Ed.  Note.— For  other  cases, '  see  Mechanics' 
Liens,  Cent  Dig.  {  81;  Dec.  Dig.  «=s>64.] 

2.  Affeai.  and  Ebrob  <S=»1009  —  Rsvixw  — 
Questions  or  Pact. 

Where  a  suit  to  foreclose  mechanics'  liens 
Involved  disputed  questions  of  fact,  the  findings 
of  the  trial  conrt  if  supported  by  a  preponder- 
ance of  the  evidence,  would  be  followed  by  the 
Supreme  Court 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  if  3970-3978 ;  Dec.  Dig.  <e=> 
1009.1  1 

3.  Yendob  and  Pobchasgb  «=3337— Remzdikb 
or  Pubchasxb  —  Recovkbt  or  Pttbchasb 
Pbice— LlIN. 

Upon  the  breach  of  a  contract  of  sale  by  a 
vendor,  the  vendee  had  no  lien  for  the  return  of 
the  purchase  price  paid. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  fg  98i5-990;  Dec.  Dig. 
<8=»S37.] 


«s»For  other  cases  see  same  topic  and  KBT-NUMBBR  In  all  Key-Numbered  Digests  and 
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4.  Vendob  aitd  Pubohaseb  <8=3337  —  Reme- 
dies OF  PUBCHASEO— RECOTEBY  OF  PtJBCHASE 

Pbice— Ijen. 

That  an  action  against  a  vendor  upon  his 
breach  of  the  contract  to  recover  the  purchase 
price  paid  and  the  amounts  expended  by  the  ven- 
dee tor  labor  and  materials  in  the  erection  of  a 
building  which  he  bad  agreed  with  the  vendor  to 
erect  was  consolidated  with  suits  by  a  contrac- 
tor and  a  materialman  to  foreclose  Uens  did  not 
authorize  the  trial  court  in  making  the  judgment 
in  favor  of  the  vendee  a  lien  on  the  property. 

[E3d.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  §§  985-990;  Dec.  Dig. 
«=5»337.] 

Department  2.  Appeal  from  Superior 
Court,  King  Comity;   King  Dykeman,  Judge. 

Actions  by  A.  W.  Adams  and  the  Schwag- 
er-Nettleton  Mills  against  Loren  McKenzle 
and  others,  and  by  Loren  McKenzle  against 
C.  P.  Dose  and  wife,  wliich  actions  were  con- 
solidated. From  the  decree,  defendants  Dose 
and  wife  appeal.  Modified  in  part  and  af- 
firmed in  part 

Tucker  &  Hyland,  of  Seattle,  for  appel- 
lants. Jas.  B.  Bmen,  Wm.  Bmeggerhoff, 
Jay  G.  Allen,  and  J.  H.  Allen,  all  of  Seattle, 
for  respondents. 

PER  CURIAM.  On  July  29,  1913,  C.  P. 
Dose  and  wife  entered  into  a  contract  with 
Loren  McKenzle  and  wife  for  the  sale  of 
certain  lots  in  C.  P.  Dose's  Lake  Washing- 
ton addition  to  the  city  of  Seattle.  The 
contract  acknowledged  the  receipt  of  $100 
as  earnest  money,  to  be  applied  on  the  pur- 
chase price  of  $3,000.  Other  material  pro- 
visions were  that  McKenzle  should  build  on 
the  lots  a  residence  according  to  plans  ap- 
proved by  Dose;  that  Dose  should  give  a 
warranty  deed  to  the  lots  when  the  house 
was  ready  for  plastering;  that  McKenzle 
might  give  a  three-year  first  mortgage  on 
the  property  for  $3,500,  which  was  to  secure 
money  for  the  construction  of  the  house; 
that  McKenzle  was  to  give  a  second  mort- 
gage to  Dose  for  $2,900  to  secure  the  remain- 
der of  the  purchase  price,  this  to  be  payable 
monthly  at  $30  per  month,  with  interest  at 
7  per  cent ;  and  that  the  contract  was  not 
to  be  recorded.  On  August  5th  McKenzle 
entered  into  a  contract  with  the  iilalntlff 
Adams  and  one  Ritchie  for  the  construction 
of  the  proposed  residence  according  to  the 
plans  and  specifications  previously  approved 
by  Dose.  Ritchie  later  assigned  his  interest 
in  the  contract  to  Adams,  and  has  filed  a 
disclaimer  in  thla  action.  When  this  con- 
tract was  signed,  McKenzle  ordered  lumber 
from  the  Schwager-Nettleton  Mills  for  the 
concrete  forms,  and  had  Adams  begia  work 
on  the  basement  of  the  bouse.  The  exca- 
vation having  been  completed,  Adams  put 
up  a  form  for  the  inside  of  the  concrete  wall 
which  was  to  form  the  basement  wall,  and 
was  proceeding  to  build  a  six-inch  wall,  us- 
ing the  earth  at  the  outer  edge  of  the  exca- 
vation for  the  outer  side  of  the  form,  when 


Dose  objected  to  the  wall  being  constructed 
in  that  manner.  At  Dose's  direction  Adams 
made  a  larger  excavation,  put  up  a  form  for 
both  sides  of  the  wall,  and  made  the  wall 
eight  Inches  thick.  Dose  was  around  the 
work  a  great  deal  of  the  time  the  basement 
was  being  built,  making  suggestions,  and  di- 
recting the  progress  of  the  work.  McKenzle 
was  in  Portland,  Or.,  at  this  time,  and  did 
not  know  of  the  changes  which  Dose  had  or- 
dered until  his  return.  While  the  basement 
was  in  process  of  construction  both  Dose  and 
Adams  became  doubtful  whether  McKenzle 
would  make  payment  to  the  laborers  and  the 
materialmen.  The  testimony  is  conflicting 
as  to  whether  Dose  promised  to  pay  Adams 
if  McKenzle  did  not,  or  whether  be  promised 
to  buy  the  wall  from  him  if  McKenzle  should 
default  and  he  (Dose)  could  use  the  wall  for 
future  building.  Adams  completed  the  wall, 
and,  not  having  been  paid,  refused  to  proceed 
with  the  work.  McKenzle  made  the  payment 
due  on  September  1st,  but  refused  to  make 
any  further  payments.  Adams  and  Schwag- 
er-Nettleton Mills,  who  were  neither  of  them 
paid  for  their  labor  or  materials,  took  the 
proper  steps  to  perfect  their  liens  on  the 
premises,  and  brought  actions  to  foreclose 
the  liens,  making  both  McKenzle  and  Dose 
defendants.  McKenzle  also  brought  an  ac- 
tion to  recover  the  payments  made  by  him 
on  the  purchase  price  and  the  expenditures 
he  had  made  for  labor  and  materials,  alleg- 
ing that  the  contract  had  tteen  breached  by 
Dose.  Issue  having  been  joined  in  all  three 
actions,  the  causes  were,  on  January  24, 1914, 
consolidated  by  consent  of  all  the  parties. 
The  consolidated  cases  were  tried  to  the 
court  without  a  jury.  At  the  conclusion  of 
the  testimony  the  trial  court  made  the  fol- 
lowing findings  of  fact,  among  others,  as  a 
basis  for  the  judgments  given  in  favor  of 
all  the  parties  plaintiff: 

"That  during  the  time  of  said  work  as  per- 
formed by  said  Adams  as  aforesaid,  the  defend- 
ant C.  P.  Dose,  betvreen  the  5th  and  30th  day 
of  Angnst,  1913,  in  person  contracted  with  the 
plaintiff  A.  W.  Adams  for  said  labor,  and  gave 
his  orders  and  instructions  to  the  plaintiff  as  to 
the  manner,  the  size,  and  kind  of  the  excavating 
and  putting  in  forms  for  the  concrete  for  the 
foundation  of  said  dwelling  house  as  aforesaid  on 
the  real  estate  aforesaid,  and  then  and  there  dur- 
ing said  period  in  person  supervised  said  work, 
and  did  then  and  there  promise  and  agree  to  pay 
the  plaintiff  A.  W.  Adams  the  value  of  said  work 
and  labor  performed  and  furnished  as  aforesaid." 

"That  the  plaintiff  Schwager-Nettleton  Mills, 
a  corporation,  on  the  2d  day  of  August.  1913, 
commenced  and  began  to  furnish  materials,  con- 
sisting of  rough  and  dressed  lumber  and  other 
building  materials,  at  the  request  of  the  de- 
fendant Loren  McKenzle,  the  person  and  builder 
having  in  charge  the  erection  and  construction 
of  the  structure  or  building  thereinafter  men- 
tioned, to  be  used  in  and  upon,  and  which  were 
used  in  and  upon,  the  erection  and  construc- 
tion of  that  certain  frame  residence,  building, 
or  structure  situated  npon  the  premises  herein- 
before described." 

"The  said  Xx>ren  McKenzle  in  all  respects  per- 
formed his  part  of  said  contjract  entered  into  as 


4s»For  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes    .  p 


WaalL) 


STATE  V.  SUPEBIOB  OOITBT 


11 


aforesaid  until  on  or  about  the  10th  day  of  Sep- 
tember, 1918,  when  the  said  defendant  O.  P. 
Doae  ■tojK>ed  the  work  then  and  there  bein« 
done  bj  said  HcKenzie,  and  ordered  the  work- 
men then  and  there  engaged  in  doing  said  work 
from  the  premisea." 

As  conclusions  of  law  the  court  found  that 
Adams  and  the  Schwager-Nettleton  Mills 
were  entitled  to  liens  upon  the  premises  for 
the  amounts  fonnd  due  them,  and  that  Mc- 
Kenzle  was  entitled  to  Judgment  against 
IJose  and  wife  for  the  purchase  price  pay- 
ments and  expenditures  incurred  In  the  con- 
struction. A  decree  was  entered  against  Mc- 
Kenzle  and  wife  and  Dose  and  wife  for  the 
amounts  of  the  Adams  and  the  Schwager- 
Nettleton  judgments,  and  foreclosing  their 
liens  upon  the  property,  and  against  Dose 
and  wife  for  the  amount  of  the  McKenzle 
Judgment.  Tlie  premises  were  ordered  sold 
to  satls^  the  Judgments.  Dose  and  wife 
have  appealed. 

[1, 2]  The  appellants*  contention  is  that 
the  fee  of  thesa  lots  Is  not  subject  to  Hens 
for  labor  and  materials  ordered  by  McKen- 
zie,  who  had  only  an  equity  In  the  property. 
A  number  of  cases,  from  St  Paul  &  Tacoma 
Lumber  Co.  v.  Bolton,  5  Wash.  763,  32  Pac. 
787,  to  Chavelle  v.  Island  Gun  Club,  77 
Wash.  304,  137  Pac.  611,  are  dted  to  sustain 
this  contention.  While  It  Is  undoubtedly 
true,  under  our  statutory  provision  (Rem.  & 
Bal.  Code,  |  1130,  amendatory  of  Bal.  Code, 
{  S801),  that  only  the  interest  of  the  per- 
son who  caused  the  work  to  be  done  and  ma- 
terials furnished  is  subject  to  a  lien  for  the 
labor  and  materials,  such  a  relation  may  ex- 
ist between  the  owner  of  the  fee  and  the 
holder  of  the  lesser  interest  that  the  fee  will 
be  subjected  to  the  lien.  Sheehan  r.  Wine- 
hiU,  18  Wash.  447,  61  Pac.  1065;  Bell  v. 
Swalwell  Land,  etc,  Co.,  20  Wash.  602,  66 
Pac.  401.  The  trial  court  has  found,  in  ef- 
fect, that  such  a  relation  existed  here. 
Prom  the  evidence,  which  was  conflicting,  he 
has  found  that  Etose  personally  contracted 
with  Adams  for  bis  labor,  and  that  McKen- 
zie  bad  charge  of  the  erection  of  the  build- 
ing. The  controversy  involves  disputed  ques- 
tions of  fact.  In  such  cases  we  will  follow 
the  findings  of  the  trial  court,  if  supported 
by  a  preponderance  of  the  evidence.  We 
have  examined  the  entire  record,  and  agree 
wltb  the  trial  court  in  his  conclusion  as  to 
both  tbe  liability  for  the  cost  of  the  work 
and  the  value  of  the  wall  as  completed. 

The  only  question  remaining  is  whether 
tbe  findings  support  the  Judgment  Having 
fonnd  that  the  work  done  by  Adams  and  the 
materials  furnished  by  Schwager-Nettleton 
were  for  Dose,  and  that  proper  steps  had 
been  taken  to  perfect  their  liens,  the  Judg- 
ment and  decree  foreclosing  the  liens  and 
ordering  a  sale  of  the  property  would  follow 
«•  a  matter  of  course. 

[1, 4J  The  appellants  object,  however,  to 
the  decree  in  so  far  as  it  makes  the  McKen- 


zle Judgment  a  lien  on  the  property.  The  de- 
cree orders  the  sale  of  the  property  to  sat- 
isfy all  three  judgments.  This  was  error. 
McKenzle  took  no  steps  to  perfect  a  lien  for 
the  labor  or  materials  furnished  by  him,  and 
no  lien  would  lie  for  the  return  of  the  pur- 
chase price  paid,  upon  breach  of  the  contract 
by  Dose.  The  conclusion  of  law  on  this 
claim  did  not  recite  the  dalm  as  a  lien  on 
the  property;  neither  do  the  findings  nor  the 
record  support  the  decree  in  so  far  as  it 
orders  the  sale  of  the  property  for  the  satis- 
faction of  the  McKenzle  Judgment  The  Mc- 
Kenzle Judgment  is  a  personal  Judgement 
against  Dose  and  wife,  and  becomes  a  lien 
on  the  property  only  by  virtue  of  the  statu- 
tory procedure  to  collect  the  Judgment  The 
consolidation  of  the  case  in  which  it  has 
been  recovered  with  the  cases  in  which  liens 
are  foreclosed  does  not  authorize  the  trial 
court  In  making  it  a  lien  on  the  lots,  except 
as  provided  by  law. 

The  decree  as  entered  will  be  modified  to 
exclude  the  McKenzle  judgment  from  the 
proceeds  of  the  foreclosure  sale;  otherwise 
the  Judgment  and  decree  will  be  affirmed. 


STATE  ex  rel.  WALKER  v.  SUPERIOR 

COURT  FOR  SPOKANE  COUNTY 

et  aL     (No.  13000.) 

(Supreme  Court  of  Washington.    Oct  18,  1915.) 

1.  mukioipal    cobpobations    i8=»10&— 
StbEets— Franchises— Submission  to  Pop- 

XT  LAB   VOT^ 

Rem.  &  Bal.  Code,  J  9314,  provides  that 
any  telegraph  or  telephone  company  shall  liavo 
the  right  to  construct  lines  along  any  street  or 
highway,  provided  that  where  the  right  of  way 
as  therein  contemplated  is  within  any  incorpo- 
rated city,  the  consent  of  the  city  council  smtU 
be  first  obtained,  l)efore  such  lines  can  be  erect- 
ed. Section  7607,  subd.  7,  provides  that  any 
rity  of  the  first  dass  shall  have  power  to  lay 
out  and  improre  streets  and  alleys  and  regulate 
and  control  their  use,  and  to  authorize  or  pro- 
hibit the  use  of  electricity  in  or  upon  any  of 
such  streets,  or  for  other  purposes,  and  to  pre- 
scribe the  terms  and  conditions  upon  which 
they  may  be  so  nsed,  and  to  regulate  the  use 
thereof.  An  act  passed  in  1011  (Lows  1911, 
p.  54),  provides  that  the  foi-m  of  organization 
and  the  manner  and  mode  in  which  cities  of 
the  first  class  shall  exercise  the  powers,  func- 
tions, and  duties  given  such  cities  shall  be  as 
provided  in  their  charters,  and  that  the  char- 
ter -may  provide  for  direct  legislation  by  the 
people  by  the  initiative  nnd  referendum.  Spo- 
kane City  Charter,  §  101,  provides  that  all  fran- 
chise ordinances,  except  as  otherwise  provided 
by  state  law,  shall  be  subject  to  referendum. 
Held,  that  the  power  of  the  cit^  with  regard 
to  telephone  franchises,  and  the  right  to  impose 
conditions  when  such  franchises  are  granted,  is 
granted  by  section  7507,  which  confers  such 
power  upon  the  city  itself,  as  distinguished 
from  the  city  coundl,  and  hence  an  ordinance- 
granting  such  a  franchise  is  subject  to  referen- 
dum. 

[Ed.   Note.— For  other  cases,   see  Munidpal 
CorporaUons,  Dec.  Dig.  9=9106.1 

2.  Municipal  CosapoBATioNB  «=»285— Fban- 

OHrSES— POWEE  TO    GSANT. 

Tbe  power  to  grant  franchises  is  a  sov* 
erelgn  power,  and  resides  primarily  in  the  state- 
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Legislature,  and  ■obordinate  agencies  of  the 
state,  such  as  cities  and  counties,  have  not  the 
power  to  grant  franchises,  unless  that  right  has 
been  «zpr«asl7  conferred  07  legislative  action. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  757;  Dec  Dig.  «=> 
285.] 

Department  2.  Taxpayer's  actlcm  by  F.  3. 
Wall^er  against  the  City  of  Spokane  and  an- 
otlier.  The  action  was  dismissed  on  demur- 
rer, and  plaintiff  brings  a  writ  of  review. 
Affirmed. 

Allen,  Winston  &  Allen,  of  Spokane,  for 
plaintiff.  H.  M.  Stephens,  Ernest  B.  Sar- 
geant,  Dale  D.  Drain,  J.  M.  Simpson,  Vince 
A.  Day,  S.  R.  Green,  and  John  L.  IHrks,  all 
of  Spokane,  for  defendants. 

MAIN,  J.  This  action  was  brought  by  the 
plaintiff,  a  taxpayer  of  the  city  of  Spokane, 
for  the  purpose  of  preventing  the  submission 
at  an  election  to  be  held  on  November  2, 
1915,  of  the  question  of  the  approval  or  dis- 
approval of  an  ordinance  granting  to  the 
Pacific  Telephone  &  Telegraph  Company  a 
franchise  In  such  dty.  On  May  24,  1915, 
the  council  of  the  city  of  Spokane  passed  an 
ordinance  granting  to  the  telephone  company 
the  right  under  certain  conditions  to  con- 
struct, maintain,  and  operate  a  telephone 
line  along  and  over  certain  city  streets.  On 
June  7,  191!$,  the  ordinance  was  amended  in 
particulars  which  are  not  here  material.  The 
ordinance,  among  other  things,  contained  the 
provision  that : 

"No  aocpptance  of  this  ordinance  shall  cre- 
ate any  obligation  on  the  part  of  the  city  if 
there  be  a  referendum  petition  filed  as  provided 
by  tlie  charter,  unless  the  ordinance  is  ap- 
proved by  the  people  as  provided  in  the  charter." 

On  June  26,  1915,  the  telephone  company 
in  writing  accepted  the  rights  granted  to  it 
nnder  the  ordinance,  together  with  the  con- 
ditions imposed  by  the  ordinance.  The  ac- 
ceptance contains  this  provision: 

"This  acceptance  shall  not  create  any  obliga- 
tion on  the  part  of  the  Pacific  Telephone  &  Tel- 
ogrnph  Company,  if  the  referendum  petition 
filed  with  the  city  clerk  protesting  agamst  the 
enactment  of  said  ordinance  as  amended  shall 
result  in  the  rejection  or  repeal  thereof." 

The  charter  of  the  dty  (section  101)  is  as 
follows : 

"Referendum  of  FranchUet.  All  franchise  or- 
dinances, except  as  otherwise  provided  by  state 
law,  shall  be  subject  to  referendum  under  the 
general  provisions  of  this  charter." 

The  cause  came  before  the  superior  court 
on  a  demurrer  to  the  plaintiff's  complaint, 
which  was  sustained.  Thereupon  the  plaintiff 
declined  to  plead  further,  and  a  Judgment 
was  entered  dismissing  the  action.  For  the 
purpose  of  reviewing  this  Judgment,  the 
cause  is  brought  here  by  writ  of  review. 

[1]  The  prlndpal  question  in  the  case  is 
whether  the  franchise  ordinance  is  subject 
to  referendum  under  section  101  of  the  char- 
ter above  quoted.    It  is  claimed  by  the  re- 


lator that  the  right  to  grant  the  franchise 
Is  by  statute  conferred  exclusively  upon  the 
dty  council,  and  that  therefore  the  ordinance 
Is  not  subject  to  referendum.  It  Is  claimed 
by  the  respondents  that  the  right  to  grant 
the  franchise  was  conferred  upon  the  dty 
in  Its  corporate  capadty,  and  that  the  fran- 
chise is  subject  to  referendum.  Inquiry  must 
therefore  be  directed  to  the  question  whether 
the  right  to  grant  a  franchise  to  a  telephone 
company  has  by  the  Legislature  been  con- 
ferred upon  the  dty  oouncil,  as  distinct  from 
the  city  in  its  corporate  capadty. 

[2]  The  power  to  grant  franchises  is  a 
sovereign  power,  and  resides  primarily  in 
the  state  Legislature.  Dolan  v.  Puget  Sound 
T.  Ia  &  P.  Co.,  72  Wash.  343,  130  Pac.  353. 
The  subordinate  agendes  of  the  state,  such 
as  dties  and  counties,  have  not  the  power  to 
grant  franchises,  nnless  that  right  has  been 
expressly  conferred  by  legislative  action.  Ta- 
coma  Gas  &  D.  L.  Co.  v.  Tacoma,  14  Wash. 
288,  44  Pac.  655;  Dolan  v.  Puget  Sound  T.  L. 
&  P.  Co.,  supra.  In  Benton  v.  Seattle  Elec- 
tric Co.,  50  Wash.  156,  96  Pac.  1033,  It  was 
bdd,  construing  the  statute  which  granted  to 
the  "legislative  authority  of.  the  dty"  the 
power  to  grant  street  railway  franchises  and 
"prescribe  the  terms  and  conditions"  upon 
which  snch  electric  railway  franchises  may 
be  granted,  that  the  legislative  authority  of 
the  dty  meant  the  mayor  and  dty  coundl, 
as  distinct  from  the  dty  as  a  corporate  en- 
tity. It  was  also  there  held  that  the  act  of 
1903,  as  amended  in  1907,  which  conferred 
upon  the  legislative  authority  of  the  dty  the 
power  to  grant  street  railway  franchises  and 
prescribe  their  terms  and  conditions,  was 
not  limited  by  the  act  of  1903,  known  as  the 
"Direct  Amendment  Act,"  and  that  the  char- 
ter provision  of  the  dty  which  required  an 
ordinance  granting  a  street  railway  franchise 
to  be  submitted  to  a  vote  of  the  people  was 
void,  since  the  Legislature  had  vested  that 
power  in  the  mayor  and  dty  oouncil.  In 
Ewlng  V.  Seattle,  56  Wash.  229,  104  Pac.  259, 
where  a  street  railway  franchise  ordinance 
waa  under  consideration,  the  doctrine  of  the 
Benton  Case  was  adhered  to.  In  Dolan  v. 
Puget  Sound  T.  L.  &  P.  Co.,  supra,  the  ques- 
tion was  whether  the  statute  passed  In  1903, 
as  amended  in  1907,  which  conferred  the 
power  upon  the  mayor  and  dty  coundl  to 
grant  franchises  and  fix  their  terms  and  con- 
ditions, was  repealed  by  implication  by  an 
act  of  the  Legislature  passed  in  1911,  which 
act  provided  that  the  "form  of  the  organiza- 
tion and  the  manner  and  mode  In  which 
cities  of  the  first  dass  shall  exerdse  the 
powers,  functions  and  duties  which  are  or 
may  be  given  by  law  to  such  dties  with  re- 
spect to  their  OVTU  government  ^hall  be  as 
provided  in  the  charters  thereof"  (Laws  1911, 
p.  54),  and  that  any  such  city  may  provide 
in  its  charter  for  "direct  legislation  by  the 
people  upon  any  matter  within  the  scope  of 
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Bach  powers,  functions  or  duties"  by  the  initi- 
ative and  referendum.  It  was  there  held  that 
this  statute  did  not  repeal  by  implication  the 
previous  act  of  the  Legislature  which  con- 
ferred the  power  to  grant  street  railway 
franchises  and  fix  their  terms  and  ccmditiona 
upon  the  legislative  authority  of  the  dty, 
and  that  the  charter  provision  of  the  dty 
relative  to  the  referendum  of  such  franchises 
was  not  validated.  The  same  distinction  is 
recognized  between  an  act  which  confers 
power  upon  the  mayor  and  city  council  and 
one  which  confers  power  upon  the  dty  in 
Its  corporate  capadty  that  was  recognized 
In  the  Benton  and  Ewing  Gases. 

Referring  now  to  the  question  of  telephone 
franchises,  the  Inquiry  must  be  directed  to 
whether  tie  I/egislatuie  had  conferred  the 
power  to  grant  telephone  franchises  upon 
the  legislative  authority  of  the  dty,  or  upon 
the  dty  itself  as  distinct  from  the  mayor  and 
dty  councU.  By  section  9314,  Rem.  &  Bal. 
Code,  it  is  provided  that  (a)  tiie  Legislature 
has  conferred  upon  any  telephone  or  tele- 
graph corporation  the  right  to  construct  and 
maintain  all  necessary  lines  of  telegraph  or 
telephone  for  public  traffic  along  any  pub- 
lic road,  street,  or  highway;  (b)  that,  ex- 
cept those  roads  or  highways  within  the  cor- 
porate limits  of  a  dty,  the  telephone  or  tele- 
graph line  shall  be  so  constructed  as  "not  to 
.  incommode  the  public  use"  of  the  highway ; 
and  (c)  that,  as  to  highways  within  the  cor- 
porate limits  of  any  inc(»*porated  dty,  the 
"consent  of  the  dty  coundl  thereof  shall  be 
obtained  before  such  telegraph  or  telephone 
company  has  the  right  to  use  the  streets  or 
highways  thereof.  This  statute  is  somewhat 
4Utereat  in  its  terms  from  the  statute  al- 
ready referred  to,  which  confers  power  upon 
the  legislative  authority  of  the  dty  to  grant 
street  railway  franchises.  In  the  latter  act 
the  power  is  expressly  conferred  upon  the 
legislative  authority  of  the  dty  to  grant 
such  franchises  and  fix  thdr  terms  and  con- 
ditions, while  in  the  act  relative  to  telephone 
franchises  the  Legislature  confers  the  right 
to  construct  and  maintain  aU  necessary  tele- 
phone lines  upon  any  telephone  or  telegraph 
corporation.  The  act  provides,  however,  that 
as  to  dties  the  streets  thereof  may  not  t>e 
used  without  the  consent  of  the  dty  coundl. 
This  statute  does  not  expressly  confer  upon 
the  dty  coundl  the  power  to  fix  the  terms 
and  conditions  of  such  franchise  as  does  the 
street  railway  franchise  act.  It  may  also 
be  noted  that  in  the  telephone  act  the  right 
to  refuse  or  consent  to  the  use  of  the  dty 
streets  is  conferred  upon  the  city  council, 
not  upon  the  mayor  and  council,  nor  upon 
the  legislative  authority  of  such  dty. 

By  subdivision  7,  i  7507,  Rem.  &  Bal.  Code, 
where  the  powers  of  a  municipal  corporation 
of  the  first  class  are  defined,  it  is  provided 
that: 

"Any  sodi  dty  shall  have  powe^-  •  «  « 
(7)  To  lay  «at,  establish,   open,  altw,  widen, 


extend,  grade,  pave,  plank,  establlBh  grades,-  or 
otherwise  improve  streets,  alleys,  avenues,  side- 
walks, wharves,  parks,  and  other  public  grounds, 
and  to  regulate  and  control  the  use  thereof, 
and  to  vacate  the  same,  and  to  authorize  or  pro- 
hibit the  use  of  electricity  at,  in,  or  upon  any 
of  said  streets,  or  for  other  purposes,  and  to 
prescribe  the  terms  and  conditions  upon  which 
tl'.e  same  may  be  so  used,  and  to  regulate  the 
use  thereof." 

Construing  subdivision  7  of  section  7507, 
this  court  has  recently  held  in  State  ex  rel. 
Tacoma  ▼.  Sunset  T.  &  T.  Co.,  160  Pac.  427, 
that  by  virtue  of  this  statute  a  city  of  the 
first  class  has  been  given  the  power,  both 
generally  and  spedflcally,  in  regard  to  tele- 
phone franchises,  and  that  it  la  by  virtue  of 
this  statute  that  the  dty  has  the  power  to 
Impose  conditions  when  such  franchises  are 
granted.    It  was  there  said: 

"We  are  not  impressed  with  appellant's  con- 
tentions: (1)  That  the  city  had  no  power  to 
attach  conditions  to  the  Webster  franchise; 
F.nd  (2)  that,  even  if  it  had  the  power  to  at- 
tach conditions,  the  conditions  attached  were 
void.  The  state  had  previously  delegated  to  cit- 
ies of  the  first  class,  of  which  relator  is  one, 
the  general  power  to  lay  out,  establish,  *  •  • 
streets,  alleys,  •  •  *  and  to  regulate  and 
control  the  use  thereof,  *  •  •  and  to  author- 
ize or  prohibit  the  use  of  electrldty  at,  in,  or  up- 
on any  of  said  streets,  or  for  other  purposes,  and 
to  prescribe  the  terms  and  conditions  upon  which 
the  same  may  be  so  used,  and  to  regulate  the 
use  thereof.'  Rem.  &  BaL  Code,  8  7507,  subd. 
7.  ITiongh  appellant  insists  that  this  statutory 
provision  is  sot  a  grant  of  power  in  regard  to 
telephone  franchises,  because  It  does  not,  in 
express  terms,  refer  to  telephone  lines,  or  pur- 
ix)rt  to  confer  the  rigjit  to  grant  telephone 
franchises,'  we  do  not  agree  therewith.  The 
power  is  both  generally  and  specifically  confer- 
red. Again  appellant  urges  that,  even  if  the 
rower  were  conferred  by  section  7507,  supra,  it 
was  repealed  by  the  subsequent  enactment  by 
the  game  Legislature  of  section  9314,  Rem.  & 
BaL  Code  (Laws  1880,  pp.  2^2-294;  Rem.  & 
Bal.  Code,  g  9300  et  seq.),  being  the  general 
telephone  franchise  act.  These  contentions 
wore  certainly  dedded  adversely  to  appellant's 
views  in  State  ex  reL  Spokane  ft  B.  C.  TeL 
Co.  V.  Spokane,  24  Wash.  o3.  63  Pac  1116,  and 
in  Tacoma  R.  &  Power  Co.  v.  Tacoma,  7ft 
Wash.  508,  140  Pac.  565.  Notwithstanding  ap- 
pellant's argument  to  the  contrary,  in  both  the 
cases  mentioned,  it  was  distinctly  held  that  the 
|x>^ver  to  regulate  and  control  the  use  of  the 
streets  was  conferred  by  section  7507,  subd.  7, 
supra,  including  the  power  to  attach  conditions. 
The  qaestion  ia  not  open  to  debate.  All  of  the 
c<Midition9  imposed  were  within  the  dty's  cor- 
porate powers  and  valid  conditions  attaching  to 
the  franchise." 

In  the  proviso  in  section  0314  it  is  said 
that  the  highways  within  the  corporate  lim- 
its of  a  city  oannot  be  used  without  the  con- 
sent of  the  dty  ooundL  By  the  subdivision 
of  section  7507  quoted,  the  city  in  its  cor- 
porate capadty  Is  given  the  powers  specified 
therein.  By  the  dedsion  of  this  court  in 
the  case  last  dted  it  is  held,  as  already 
noted,  that  by  that  statute  (section  7S07) 
the  power  is  both  generally  and  specifically 
conferred  in  regard  to  telephone  franchises 
and  the  right  to  impose  conditions.  The  pow- 
er of  the  city,  therefore,  with  regard  to  tele- 
phone franchises  and  the  right  to  impo!<e  con- 
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ditlons  when  sach  franchises  are  granted, 
flows  frwn  a  statute  which  gives  that  power 
to  the  city  as  distinct  from  a  statute  con- 
ferring such  power  upon  the  legislative  au- 
thority of  the  dty.  Herein  lies  the  distinc- 
tion between  tills  case  and  the  Benton,  Ew- 
ing,  and  Dolan  Cases.  Whether  under  the 
proviso  in  section  9314,  which  requires  the 
consent  of  the  dty  council  before  highways 
witttln  the  dty  can  bei  used,  the  dty  council 
had  the  right  to  Impose  conditiona,  we  need 
not  here  inquire,  because  it  has  already  been 
held  that  the  power  to  Impose  such  condi- 
tions is  derived  from  the  other  section  of  the 
statute  referred  to. 

The  case  of  Southern  Bell  T.  &  T.  Co.  v. 
Richmond,  103  Ted.  31,  44  C.  C.  A.  147,  is 
dted  In  the  appellant's  brief  as  supporting 
his  contention.  In  tliat  case  the  state  of  Vir- 
ginia passed  a  law  relative  to  franchises  for 
telephone  and  tdegraph  companies  which  is 
similar  in  its  terms  to  section  9314  of  the 
statutes  of  tills  state.  It  contained  a  provi- 
sion that  the  consent  of  the  dty  council  must 
be  obtained  for  a  franchise  along  or  over  the 
streets  of  any  dty.  There  was  also  a  stat- 
ute in  tliat  state  whidi  gave  to  the  dty  of 
Richmond  powers  similar  to  those  conferred 
by  subdivision  7  of  section  7507  of  the  stat- 
utes of  tills  state  upon  dties  of  the  first 
class,  and  provided  that  "no  company  shall 
occupy  with  its  works  the  streets  of  the  city 
without  the  consent  of  the  dty  council."  It 
was  there  held  that  in  granting  permission 
to  use  its  streets  the  dty  council  bad  the 
right  to  Impose  ccmdltions.  The  opinion  in 
that  case  neither  discusses  nor  recognizes 
any  distinction  l)etween  a  statute  which  con- 
fers the  power  to  grant  telephone  franchises 
upon  the  dty  council  and  one  which  confers 
such  power  upon  the  dty  as  a  corporate  en- 
tity. Since  the  power  to  impose  conditions 
upon  a  telephone  franchise  in  this  state  is 
derived  from  tliat  section  of  the  statute 
wliich  gives  such  power  to  the  dty,  as  dis- 
tinguished from  the  mayor  and  city  coundl 
thereof,  it  follows  tliat  under  the  act  of  the 
Legislature  for  the  year  1911,  which  con- 
ferred upon  dties  of  tie  first  class  the  power 
to  determine  the  manner  and  mode  In  wlilch 
such  dties  sliall  exercise  their  powers  and 
functions,  the  charter  provision  providing 
that  all  franchise  ordinances  shall  be  subject 
to  referendum  is  applicable  to  the  ordinance 
here  under  consideration.  To  hold  that  a 
telephone  fnancMse  ordinance  is  not  subject 
to  the  referendum  provision  of  the  dty  char- 
ter in  this  case,  it  would  be  necessary  to  ex- 
tend the  doctrine  of  the  Benton,  Ewlng,  and 
Dolan  Cases;  and  this  we  think  should  not 
be  done,  as  those  cases  mark  the  limit  of  the 
doctrine  of  which  they  are  the  exponent. 

Hie  judgment  will  be  affirmed. 

MORRIS,  C.  J.,  and  PARKER,  HOLOOMB, 
and  MOUNT,  JJ.,  concur. 


DAVIS  V.  GUTHEIIi  et  ni.    (No.  1980B.) 
(Supreme  Court  of  Washingtoii.    Oct.  19,  1915.) 

1.  Altebation  of  Instruments  «=>3  —  Lia- 
bility or  INDORSEBS— "Material  Altera- 
tion." 

The  release  from  liability  by  a  bolder  of  a 
ioint  note  of  one  of  the  makers  and  the  release 
in  part  of  the  lien  securing  the  note  is  not  a 
material  alteration  of  the  instrument  as  against 
indorsers,  since  such  alteration  occurs  only 
where  there  is  some  physical  change  upon  an 
instrument  by  whicii  its  meaning  or  language 
is  changed  without  the  consent  of  the  other  par- 
ty thereto  by  an  erasure,  interlineation,  or  sub- 
stitution of  material  matter. 

[Ed.  Note.— For  other  cases,  see  Alteration  of 
Instruments,   Cent  Dig.   {{  5-15;    Dec.  Dig. 

^=93. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Material  Alteration.] 

2.  Bills  and  Notes  «=»437— Discharge  of 
Instrument— "Renunciation"   or  Rights. 

A  release  by  the  holder  of  a  joint  note  of 
the  liabiUty  of  one  of  the  makers  thereof  and 
the  partial  release  of  the  security  with  reserva- 
tion of  the  holder's  rights  against  all  other  pap- 
ties  to  the  instrument  was  not  an  absolute  and 
unconditional  renunciation  of  all  the  holder's 
rights  against  the  principal  debtors,  contemplat- 
ed by  Rem.  &  BaL  Code,  f  3512,  providing  that 
such  renunciation  at  or  after  maturity  shall 
discharge  the  instrument,  but  was  only  a  re- 
nunciation against  one  of  the  joint  makers  with 
reservation  as  to  all  other  parties. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  SS  127B,  1276,  1279,  1280; 
Dec  Dig.  iS=»437. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Renunciation.] 

3.  Bills  and  Notes  ^=9301— Liabiutt  of 
Indobser— Release  of  Maker. 

A  release  of  the  maker  of  a  promissory  note 
without  the  consent  of  the  indorser  releases  the 
indorser,  unless  the  remedy  against  him  is  ex- 
pressly reserved. 

[Ed.  Note.— For  other  cases,'  see  Bills  and 
Notes,  Cent.  Dig.  fS  706-721;  Dec  Dig.  «=» 
301.] 

4.  Novation  ^=95  —  Modification  of  Con- 
tract. 

An  agreement  between  the  holder  of  a  note 
executed  by  two  joint  makers  whereby  one  was 
released  on  payment  of  half  the  amount  due, 
and  the  security  was  also  released  to  tiiat  ex- 
tent, an  extension  of  time  being  given  the  other 
maker,  did  not  constitute  a  "novadon,"  which 
is  the  substitution  by  mutual  agreement  of  one 
debtor  or  of  one  creditor  for  another  whereby  the 
old  debt  is  extinguished,  since  the  creditor  did 
not  release  any  of  the  parties  to  the  note  except 
one  of  the  joint  makers  in  which  rdeaae  tiie 
indorsers  did  not  concur,  whereby  the  debt  was 
only  partially  paid  and  satisfied  without  the 
making  o£  a  new  contract  or  the  incorporation 
of  new  parties. 

[Ed.  Note.— For  other  cases,  see  Novation. 
Cent.  Dig.  §  5;    Dec.  Dig.  «=>5. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Novation.] 

5.  Bills  and   Notes  «=»301— I^iABtLiTr  of 

Indorsers— Release  of  Principal. 

Where  the  holder  of  a  note  executed  by  two 
joint  makers  released  one  of  them  and  part  of 
the  security,  but  expressly  reserved  his  rights  as 
against  all  other  parties,  such  act  did  not  dis- 
cbarge the  indorsers,  Rem.  &  Bal.  Code,  |  3610, 
subd.  5,  providing  that  persons  secondarily  li- 
able are   released  by   release  of  the   principal 
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debtoT   onleBs   the   holder's  right   of  recourse 
against  such  parties  is  expressly  reserved. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  g|  706-721;  Dec.  Dig.  «=» 
801.] 

Department  1.  Appeal  from  Superior 
Court,  King  County ;  A.  W.  rrater,  Judge. 

Actl<xi  by  Andrew  J.  Davis  agaiiurt;  KaCb- 
erlne  Byrne  and  others  to  foreclose  a  mort- 
gage and  for  a  deficiency  judgment,  wherein 
C.  Louis  OutheU  and  wife  appeared  separate- 
ly. Prom  a  judgment  of  dismissal  as  to  Gut* 
bell  and  wife,  plaintiff  appeals.  Reversed 
and  remanded,  with  lnstructi(Xi& 

H.  D.  Moore,  of  Seattle,  for  appellant  Al- 
fred Gfeller,  of  Seattle,  for  respondents. 

HOTXX>MB,  X  Outfaell  and  wife  owned 
two  lots  in  Seattle  which  they  sold  In  one 
imroel  to  Emily  Clerlcus  and  defendant  Kath- 
erine  Byrne,  who  gave  their  joint  promissory 
note,  secured  by  a  mortgage  on  the  two  lots 
for  $20,000,  in  payment  of  the  purchase  price. 
Before  maturity  Guthell  sold  the  note  and 
mortgage  to  the  Washington  State  Invest- 
ment Company,  and  Indorsed  the  note  to  the 
company.  After  matnrl^  the  company  sodd 
and  transfeirred  the  note  and  mortgage  to  ap- 
pellant. After  maturity  Emily  Clerlcns  and 
Katherlne  Byrne,  each  owning  an  undivided 
one-half  Interest  In  the  two  lots^  divided 
tlielr  interests,  each  taldng  a  lot  in  severalty, 
and  it  was  agreed  between  them  and  appel- 
lant that  Emily  Clerlcus  might  pay  half  the 
amount  due  and  have  her  lot  released  from 
the  mortgage,  and  that  an  exteoslMi  of  time 
would  be  given  Katherlne  Byrne  upon  her 
half  of  the  debt  Pursuant  to  this  agreement 
appellant  indorsed  the  partial  payment  on 
the  note  and  made  a  partial  release  of  the 
mortgage,  releasing  Emily  Clerlcus,  but  "ex- 
pressly reserving  his  right  oit  recourse 
against  the  remaining  parties  liable  upon  the 
said  noteu"  Defendant  Byrne  defaulted  in 
her  payments,  and  suit  was  brought  to  fore- 
close the  mortgage  and  for  a  deficiency  judg- 
ment ReqK»dentB  Ontheil  separately  ap- 
peared, demurred,  and  their  demurrers  were 
sustained,  the  cause  was  dismissed  as  to 
them,  and  judgment  went  against  defendant 
Katherlne  Byrne  by  default  From  the  judg- 
ment of  dismissal  as  to  the  Guthells,  this  ap- 
peal comes. 

The  sole  question  presented  Is  whether,  by 
reas<Mi  of  appellant's  releasing  the  joint  mak- 
er upon  her  paying  half  the  debt,  he  released 
the  indorser  or  guarantor,  Guthell,  from  fur- 
ther liability.  GutheH's  Indorsement  ren- 
dered him  secondarily  liable.  Under  our 
Negotiable  Instruments  Act  (Rem.  &  BaL 
Code,  {  3582): 

"The  person  'primarily"  liable  on  an  instru- 
ment is  the  person  who  by  the  terms  of  the  In- 
strument is  absolutely  required  to  pay  the 
same.    All  other  thirties  are  'secondarily'  liable." 

Respondents  contend,  and  the  trial  Judge 
thought  that  the  liability  la  settled  by  the 


third  subdivision  of  sectloa  8510,  Bern.  & 
BaL  Code: 

"A  person  secondarily  liable  on  an  instrument 
is  discharged:  ■•  *  •  8.  By  the  discharge  of 
a  prior  party." 

Appellant  to  the  contrary,  insists  that  the 
fifth  subdivision  of  the  same  section  controls: 

"By  a  release  of  the  principal  debtor,  unlets 
tha  holder'i  right  of  reoourie  againtt  the  party 
tecondarily  liable  it  eatprettly  reterved" 

— basing  his  claim  upon  the  italicized  portion 
of  the  last  subdivision.  Respondents  further 
assert  that:  (1)  There  has  been  a  material 
alteration  of  ttie  note  by  the  release  from  lia- 
bility of  the  only  solvent  maker  thereof  and 
by  the  release  of  the  lien  on  the  part  of  the 
real  estate  securing  the  note,  citing  section 
3514,  Rem.  &  Bal.  Code,  as  to  material  altera- 
tions of  a  negotiable  instrument  to  sustain 
this  contention ;  (2)  that  aKiellant  renounced 
his  rights  against  a  principal  debtw,  which 
renunciation  discharged  the  Instroment  by 
the  terms  of  section  3612,  Ron.  &  BaL  Code ; 
(3)  tliat  the  agreement  between  aiq)eUant  and 
Mrs.  Clericus  and  Mrs.  Byrne  for  the  release 
of  the  former  and  the  extension  of  time  to 
the  latter  ccmstltuted  a  novation,  dtlng  Scott 
V.  Hallock,  16  Wash.  439,  47  Pac.  968,  Frye  & 
Bruhn  ▼.  Phillips,  46  Vfaab.  190,  89  Pac.  659, 
93  Pac.  668,  and  29  Cyc  1136. 

[1]  Adverting  to  these  contentions  of  the 
respective  parties  somewhat  out  of  th^r  or- 
der, the  position  of  respondents  tliat  there 
was  a  material  alteration  of  the  instrument 
In  question  is  untenable.  An  alteration  oc- 
curs where  there  is  some  physical  change 
"upon  an  Instrument  by  whldi  its  meaning 
or  language  is  changed  •  •  •  withoat 
the  consent  of  the  other  party  to  it  l^  an 
erasure.  Interlineation,  addition,  or  substitu- 
tion of  material  jnatter."  2  Qyc.  142.  Noth- 
ing of  that  kind  exists  here. 

[2]  Neither  Is  there  any  support  for  the 
proposition  tliat  appellant  renounced  his 
rights  in  the  note  in  favor  of  Mr&  Clericus, 
thereby  discharging  the  Instrument  He  did 
renounce  his  right  to  further  pursue  her  and 
to  a  portion  of  the  security — ^that  portion 
taken  in  severalty  by  her — upon  her  paying 
one-half  of  the  debt  and  interest  accrued. 
.The  instrument  given  by  appellant  to  Mrs. 
Clericus  was  an  instmment  evidencing  the 
satisfaction,  release,  and  discharge  of  one- 
half  of  the  original  debt  by  and  to  her  and  of 
that  part  of  the  mortgage  lien  covering  the 
lot  taken  over  by  her.  It  was  not  an  "abso- 
lute and  unconditional  renunciation"  of  all 
his  rights  against  all  the  principal  debtors, 
as  contem^ated  by  the  Negotiable  Instru- 
ments Act  (section  3612,  R«n.  &  BaL  Code), 
but  only  a  renunciation  of  his  rights  against 
one  of  two  principal  debtors^  coupled  with  a 
reservation  of  his  rights  against  all  other 
parties  to  the  Instrument  '  A  written  renun- 
ciation, absolutely  and  unconditionally  re- 
nouncing the  creditor's  rights  against  a  prin- 
cipal debtor,  has  the  effect  of  course,  of  dis- 
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charging  the  person  In  whose  favor  It  Is  giv- 
en, as  was  held  In  Baldwin  v.  Daly,  41  Wash. 
416,  83  Pac.  724,  cited  by  respondents,  and  all 
others  secondarUy  liable  as  to  that  person; 
and  the  Instroment  Is  discharged  as  to  those 
persons.  The  question  stlU  remains,  how- 
ever, whether  or  not  It  discharges  the  instru- 
ment entirely  as  to  the  remaining  parties 
who  are  either  primarily  or  secondarily  lia- 
ble, or  only  pro  tanta 

[3]  A  release  of  the  maker  of  a  promissory 
note  without  the  consent  of  the  indorser  oper- 
ates to  release  the  indorser.  But  it  is  held 
otherwise  if  the  instrument  by  which  the 
maker  Is  released  expressly  reserves  the  rem- 
edy of  the  holder  of  the  note  against  the  in- 
dorser. Tobey  V.  Ellis,  114  Mass.  120.  And 
a  covenant  not  to  sue  the  maker,  reserving 
all  rights  against  the  other  iwrtleB,  has  been 
held  not  to  release  the  Indorser.  Kenworthy 
V.  Sawyer,  125  Mass.  28;  Fanenll  Hall  Ntl. 
Bank  v.  Meloon,  183  Mas&  66,  66  N.  E.  410, 
97  Am.  St  Rep.  41& 

[4]  Nor  is  the  theory  of  novati<m  tenable. 
A  novation,  as  respondents  state,  "is  the  sub- 
stitution by  mutual  agreement  of  one  debtor 
or  of  one  creditor  for  another  whereby  the 
old  debt  is  extinguished.  *  *  *  It  is  a 
mode  of  extinguishing  one  obligation  by  an- 
other— ^the  substitution,  not  of  a  new  paper 
or  note,  but  of  a  new  obligation  In  lieu  of  the 
old  one,  the  effect  of  which  is  to  pay,  dissolve, 
or  otherwise  discharge  it"  29  Cya  1180, 
1131.  It  must  be  the  agreement  (k  all  the 
parties  to  the  new  contract  It  nnist  extin- 
guish the  old  contract  There  must  be  a  new 
contractnal  relation.  The  creditor  must  con- 
cur in  this.  Id.  It  Is  plain  that  there  is  no 
novation  here,  for  the  reason  that  the  cred- 
itor did  not  concur  In  releasing  any  of  the 
parties  save  Mrs.  Clerlcns;  the  indorsers 
(respondents)  did  not  concur  in  that;  the 
debt  was  not  extinguished,  but  partially  paid 
and  satisfied;  no  new  contract  was  made; 
and  no  new  parties  entered  into  the  relation 
of  the  old  ones.  In  the  two  cases  decided 
by  this  court  and  cited  by  respondents  a  new 
contractual  relation  was  created  upon  the 
retirement  of  a  partner  from  the  firm  and 
the  acceptance  by  the  creditor,  in  each  case, 
of  the  new  several  promise  of  the  remaining 
partner.  Mrs.  Clerlcns  was  not  a  partner, 
and  she  paid  to  the  creditor  one  half  the  debt 
and  was  released  from  payment  to  the  cred- 
itor of  the  other  half.  This  act  simply  dis- 
charged the  debt  and  the  instrument  evidenc- 
ing same  pro  tanto,  not  only  as  to  ber,  but 
as  to  all  parties  to  the  Instrument 

[5]  The  parties  here  are  therefore  to  be 
confined  to  a  construction  of  subdivisions  8 
and  5,  i  3510,  Rem.  &  Bal.  Code.  Katberlne 
Byrne,  one  of  the  principal  debtors,  was  not 
discharged  by  appellant,  but  he  expressly 
reserved  his  right  "against  the  remaining 
parties  liable  upon  the  note."  By  operatlbn 
of  law,  however,  of  course  all  the  remaining 
parties  were  released  and  discharged  pro 
tanto  the  amount  i)ald  and  discharged  by 


Mrs.  Clerlcns.  We  think  the  provisions  of 
section  3510  must  be  construed  broadly.  The 
third  subdivision  of  that  section  provides 
that  a  person  secondarily  liable  on  an  in- 
strument Is  discharged  by  the  discharge  of 
a  prior  party.  This  would,  of  course,  include 
in  its  terms  prior  Indorsers  as  well  as  prin- 
cipal debtors,  and  the  discharge  of  one  co- 
maker would  effect  the  discharge  of  another 
comaker  as  well  as  subsequent  indorsers  If 
that  subdivision  is  to  be  construed  as  exclu- 
sive. The  discharge  of  Emily  Clerlcns  upon 
her  payment  of  half  the  debt  would  there- 
fore operate  as  a  discharge  of  her  comaker, 
Katherine  Byrne.  An  indorser  is  a  kind  of 
surety.  His  responsibility  is  much  like  that 
of  a  guarantor.  20  Cyc.  1403.  As  to  these  It 
was  well  settled,  prior  to  the  passage  of  the 
Negotiable  Instruments  Act  that  the  release 
of  one  Joint  maker  will  not  discharge  the 
surety  where  all  rights  against  the  latter  are 
reserved.    7  Cyc.  1047. 

"It  is  held,  however,  that  a  contract  to  release 
the  principal  in  which  the  rights  against  the 
guarantor  are  expressly  reserved  'WUl  not  re- 
lease the  guarantor."    20  Cyc.  1478. 

"The  principle  that  whatever  discharges  the 
principal  discharges  the  surety  is  of  extended 
application,  and  it  is  operative  whenever  any- 
thing is  done  which  relaxes  the  terms  of  the 
exact  legal  contract  by  which  the  principal  is 
bound,  or  in  any  wise  lessens,  impairs,  or  de- 
lays the  remedies  which  the  creditor  may  resort 
to  for  its  assurance  or  enforcement.  •  •  • 
Extension  of  time  of  payment  is  the  most  fre- 
quent form  in  which  the  creditor  so  deals  with 
the  principal  as  to  discharge  the  surety;  and 
whenever  such  indulgence  is  granted  in  pursu- 
ance of  a  binding  legal  contract,  the  surety  is 
at  once  released  from  his  obligations.    *    •    • 

"Under  Negotiable  Instrument  Statute. — The 
statute  defines  a  person  'primarily'  liable  as  the 
person  who  by  the  terms  of  the  instrument  is 
absolutely  required  to  pay  the  same,  and  declares 
that  all  other  persons  are  'secondarily  liable.' 
(Jther  sections  of  the  statute  prescribe  the  con- 
ditions under  which  an  instrument  is  discharged 
or  which  will  result  in  the  discharge  of  a  person 
secondarily  liable.  Under  those  provisions  and 
the  further  rnle  under  the  statute  that  a  sure- 
ty is  primarily  liable,  the  doctrine  of  the  law 
of  suretyship  that  a  binding  extension  of  time 
by  the  creditor  to  the  principal  releases  the  sure- 
ty has,  according  to  the  authorities,  been  abro- 
gated.   ♦    •    ''^ 

Daniel,  Neg.  Inst.  {  1312,  and  cases  cited. 

Nor  would  the  surety  (considered  as  a 
sorety  merely)  be  discharged  by  indulgence 
to  the  principal,  when  there  is  an  unqualified 
reservation  of  the  creditor's  remedies  against 
the  surety.     Daniel,  Neg.  Inst  i  1322. 

Even  under  the  doctrine  of  discharge  of 
surety  by  discharge  of  the  principal,  the  rule 
has  been  held  not  to  apply  to  a  case  wherein 
the  payee  of  a  note  becomes  a  surety  on  it 
by  indorsing  It  to  another  In  payment  of  his 
own  debt  or  otherwise  obtaining  full  value 
for  It,  because  the  doctrine  applies  only  in 
the  case  of  a  strict  construction  of  a  con- 
tract for  the  benefit  of  such  sureties  as  Sign 
notes  for  the  benefit  of  the  principals,  and 
without  benefit  or  consideration  for  them- 
selves. Nat  Bank  v.  Sumner,  119  N.  C.  501, 
26  S.  E.  129;  Morgan  t.  Wlckllfle,  110  Kyi 
215,  61  S.  W.  13. 
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"Bat  it  la  now  settled  that  the  holder  may  take 
part  payment  from  any  party,  and  sue  the  oth- 
ers for  the  residue.  Even  an  agreement  that 
part  payment  shall  discharge  the  debt  will  not 
discharge  any  party  to  the  instrument,  unless 
some  other  drcumsttmce  entered  into  the  con- 
sideration." Daniel,  NegotiaUe  Instruments,  { 
1327. 

"In  itself  it  is  only  an  extinguishment  of  the 
debt  pro  tanto  which  relieves  the  drawer  and 
indorsers  to  that  extent,  and  is  therefor«  bene- 
ficial"   Id. 

Onr  opinion,  therefore.  Is  that  the  respond- 
ents were  not  released  or  discharged  by  tbe 
release  and  discharge  of  the  prior  party  Mrs. 
Clerlcns,  except  pro  tanto,  and  that  appel- 
lant reserved  his  rights  against  the  other 
partleB,  Including  respondents,  by  the  ^rma 
of  the  tnstrament  of  release,  which  he  could 
rlt^tfnlly  do  under  subdivision  6,  i  3510, 
Bern.  &  Bal.  Code.  The  superior  court  was 
therefore  In  error  In  sustaining  the  demur- 
rers of  respondents  and  dismissing  them. 

Beveraed  and  remanded,  with  Instructions 
to  overrule  the  demurrers,  and  for  further 
proceedings. 

MOBRIS  and  MAIN,  JJ.,  concur.  CROW, 
J.,  took  no  part 


FLBSSHEOt  V.  CARSTBNS  PACKING  CO. 

(No.  11832.) 

(Supreme  Court  of  Washington.    Feb.  6,  1916.) 

En  Banc.    On  rehearing.    Former  opinion 

(81  Wash.  241,  142  Pac.  694)   affirmed,  and 

Judgment  below  reversed. 

PER  CUBIAM.  Upon  a  rehearing  en 
banc,  a  majority  of  the  court  adhere  to  the 
opinion  heretofore  filed  herein  as  reported 
In  81  Wadi.  241, 142  Paa  694. 

For  the  reasons  there  stated,  the  judgment 
is  reversed. 


KEUG  V.  KRUa    (No.  11457.) 
(Soprone  Conrt  of  Washington.    Feb.  6,  1815.) 

En  Banc.  On  rehearing.  Former  opinion 
adhered  ta 

For  former  opinion,  see  81  Wash.  461,  142 
Pac.  1136. 

PER  CURIAM.  Upon  a  rehearing  en  banc, 
a  majority  of  the  court  adhere  to  the  opinion 
heretofore  filed  herein  as  reported  in  81 
Wash.  461,  142  Pac.  1136. 

For  the  reasons  there  stated,  the  Judgment 
Is  reversed. 


BOWES  V.  SLT.    (No.  18578.) 
(Supreme  Court  of  ECantas.    Oct.  9,  1915.) 

1.  Bbeach  of  Makkiaoe  Pbomise  €=>26  — 
Davaoes— SuBSEqrENT  Illness. 

Neither    a    promise    of   marriage   nor   the 

breach  thereof  can  be  considered  the  proximate 

cause  of  seduction,  pregnancy,  or  miscarriage 

resulting  therefrom. 
[Ed.   Note. — For   other  cases,  see  Breach  of 

Marriage  Promise,  Cent.  Dig.  {§  38,  39;    Dec. 

Dig.  ^926.] 


2.  Action  «=938— Joindkb  of  Cattses  of  Ac- 
tion. 

A  petition  to  recover  damages  for  breach 
of  promise  of  marriage  and  seduction  states  but 
one  cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent. 
Dig.  i§  549,  565;    Dec.  Dig.  <3=>38.] 

3.  Evidence  «cs>571  —  Expekt  TEerrniowT  — 

GONOLUSIVENESS. 

In  an  action  for  breach  of  promise  of  mar- 
riage and  seduction,  followed  by  pregnancy, 
miscarriage,  and  sicl^ness,  defendant's  expert 
testimony  of  physicians  was  not  necessarily  con- 
clusive. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  |S  2395-2398;    Dec.  Dig.  «=»571.] 

4.  Breach  of  Mabbiaqe  Pbouise  ®=>8  — 
Contract— Necessity  fob  Statement  of 
Time  of  Performance. 

It  is  not  essential  that  the  time  for  per- 
formance of  a  contract  of  marriage  be  stated, 
for  the  law  implies,  in  the  absence  of  such 
statement,  that  it  shall  be  performed  in  a  rea- 
sonable time  under  all  the  circumstances. 

[Ed.  Note.— For  other  cases,  see  Breach  of 
Marriage  Promise,  Cent.  Dig.  §|  1,  15;  Dec. 
Dig.  «=»8.] 

6.  Bbeaoh  of  Mabbiaoe  Pbomibe  ®=>12  — 
Necessitt  fob  Demand  of  Performance. 
Where  plaintiff,  in  an  action  for  breach 
of  promise  of  marriage,  wrote  defendant  sever- 
al letters  informing  nim  of  her  pregnancy  by 
him,  receiving  but  one  reply,  the  defense  not 
being  based  upon  plaintiff  s  failure  to  make  a 
formal  demand  for  performance,  but  upon  de- 
fendant's denial  that  he  ever  made  any  promise 
of  marriage,  it  was  not  requisite  that  plaintiff 
prove  a  demand  or  request  for  performance  of 
the  marriage  as  a  condition  precedent  to  her 
suit,  since  any  acts  of  the  promisor  in  such 
case  showing  any  evasion  of  the  contract  or  in- 
dicating a  determination  not  to  marry  will  ob- 
viate tne  necessity  for  a  demand  for  perform- 
ance ;  a  refusal  to  marry  may  be  inferred  from 
a  total  cessation  of  intimacy  without  explana- 
tion. 

[Ed.  Note.— For  other  cases,  see  Breach  of 
Marriage  ^omise.  Cent  Dig.  {  12;  Dec.  Dig. 
<S=3l2.] 

6.  Breach  of  Marriage  Promise  ®=»33  — 
Refusai.  of  Physical  Examination. 
In  an  action  for  breach  of  promise  of  mar- 
riage, the  court's  refusal  of  defendant's  offer 
to  submit  to  examination  by  physicians  to 
prove  that  he  was  physically  incapable  of  ren- 
dering plaintiff  pregnant,  such  offer  being  made 
more  than  four  years  after  the  date  of  an  al- 
leged seduction  and  pregnancy,  was  proper. 

[Ed.  Note. — For  other  cases,  see  Breach  of 
Marriage  Promise,  Cent  Dig.  {  49;  Dec.  Dig. 
€=>33.] 

Appeal  from  District  Court  Saline  County. 

Action  by  Alice  Bowes  against  N.  W.  Sly. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Reversed  on  condition. 

W.  S.  Roark,  of  Junction  City,  and  Thos. 
L.  Bond,  Burch  8c  Lltowlch,  and  B.  A.  Ma- 
son, all  of  Sallna,  for  appellant  J.  E.  Cod- 
ding, of  Leavenworth,  and  B.  A.  Lovttt  of 
Sallna,  for  appellee. 

PER  CURIAM.  [1]  In  an  action  to  recover 
damages  for  breach  of  promise  of  marriage 
and  for  seduction,  plaintiff  recovered  a  Judg- 
ment, from  which  defendant  appeals.  The 
record  shows  errors  In  the  instructions  and 
also  errooeoos  admission  of  testimony  which 
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maulfestly  resulted  In  an  excessive  verdict 
Over  defendant's  objections,  plalntUF  was  per- 
mitted to  prove  that  as  a  result  of  the  seduc- 
tion she  became  infected  with  a  disease,  and 
that  she  became  pregnant,  from  which  mis- 
carriage and  sickness  resulted,  all  of  which 
the  instructions  authorized  the  Jnry  to  con- 
sider in  determining  the  amount  of  damages. 
In  their  special  verdict  the  jury  allowed  $8,- 
000  damages  for  these  injuries  alleged  to 
have  been  sustained  as  a  result  of  the  seduc- 
tion. In  Dalrymple  v.  Green,  88  Kan.  673, 
129  Paa  1145,  43  L.  R.  A.  (N.  S.)  972,  it  was 
held  that  neither  the  promise  of  marriage 
nor  the  breach  thereof  can  be  regarded  as 
the  proximate  cause  of  pregnancy  or  miscar- 
riage or  sickness  resulting  therefrom. 

[2]  The  court  properly  refused  to  require 
plaintiff  to  separate  her  causes  of  action, 
since  the  petition  stated  but  one.  There  is  no 
merit  in  the  claim  that  a  demurrer  to  the 
evidence  should  have  been  sustained  on  the 
ground  that  plaintiff's  testimony  contained 
contradictions.  Acker  v.  Norman,  72  Kan. 
686,  84  Pac.  531 ;  Valley  Township  v.  StUee, 
77  Kan.  557,  560,  95  Pac.  572;  Madden  v.  Steg- 
man,  88  Kan.  29,  30,  127  Pac.  524 ;  Smith  v. 
Schriver,  91  Kan.  682,  585,  138  Pac.  584; 
Terry  v.  Gravel  Co.,  93  Kan.  125,  129,  143 
Pac.  485. 

[3]  Nor  is  there  merit  in  the  contention 
that  the  testimony  of  physicians  called  by 
defendant  must  be  regarded  as  conclusive,  or 
that  such  expert  testimony  established  the 
falsity  of  plaintifTs  evidence.  Daniels  v. 
Didc,  95  Kan.  72,  147  Pac.  845. 

[4]  "It  is  not  essential  that  the  time  for 
the  i)erformance  of  a  contract  of  marriage  be 
stated,  for  in  the  absence  of  such  statement 
the  law  will  imply  that  it  shall  be  performed 
within  a  reasonable  time,  depending,  of 
course,  on  the  circumstances  of  each  particu- 
lar case,  and  the  age  and  pecuniary  circum- 
stances of  the  parties."    4  R.  C.  L.  S  5,  p.  147. 

[t]  It  was  not  necessary  for  plaintiff  to 
prove  a  demand  or  request  for  i)erfoTmance 
before  bringing  her  suit.  It  has  been  repeat- 
edly held  that: 

"Any  acts  of  the  promisor  which  show  a 
shunning  and  evasion  of  the  contract,  or  a  fail- 
ore  to  carry  out  the  contract  as  promised,  or 
liny  refusal  that  is  absolute  and  unqualified,  or 
nrbicb  indicates  a  determination  not  to  marry, 
will  obviate  the  necessity  for  a  demand  of  per- 
formance."   4  R.  C.  L.  J  11,  p.  153. 

Plaintiff  testified  that  she  wrote  defendant 
several  letters,  including  one  which  she  regis- 
tered. These  were  written  obviously  for  the 
purpose  of  Informing  him  of  her  condition. 
No  brief  or  abstract  has  been  tiled  for  plain- 
tiff, and,  while  defendant's  abstract  shows 
that  plaintiff  received  one  letter  from  him, 
the  contents  are  not  stated.  However,  the 
-contention  of  defendant  is  that  be  never 
made  any  promise  of  marriage.  His  defense 
was  not  based  in  any  respect  upon  a  failure 
of  plaintiff  to  make  a  formal  demand  or  re- 
quest    Where  it  is  manifest  from  the  cir- 


cumstances that  a  demand  would  have  been 
unavailing,  as  where  the  defendant  by  his 
conduct  shows  an  unwillingness  to  carry  out 
the  contract,  no  demand  is  necessary.  A  re- 
fusal to  marry  may  be  inferred  from  a  total 
cessation  of  intimacy  without  explanation. 
Wlllard  V.  Stone,  7  Cow.  (N.  Y.)  22,  17  Am. 
Dec.  496.  For  additional  authorities  holding 
that  a  refusal  will  be  inferred  where  de- 
fendant's conduct  Indicates  an  intention  not 
to  marry,  see  note  18  Ann.  Cas.  360. 

[•1  There  was  no  abuse  of  dlscretioa  in  the 
refusal  of  defendant's  offer  to  submit  to  an 
examination  by  physicians  to  be  appointed 
by  the  court  in  order  to  establish  his  conten- 
tion that  he  was  physically  incapable  of  ac- 
complishing the  seduction  of  plaintiff.  The 
offer  was  made  more  than  four  years  after 
the  date  of  the  alleged  seduction. 

In  their  special  verdict  the  jury  allowed 
plaintiff  $500  for  damages  sustained  by  the 
breach  of  the  contract  of  marriage.  She  will 
be  given  the  option  to  accept  judgment  for 
$500;  otherwise  the  judgment  will  be  re- 
versed, and  the  cause  remanded  for  another 
trial. 

MARSHALL,  J.,  not  sitting. 


STATE  ex  rel.  BREWSTER,  Attorney  Oeneiv 
al,  V.  LEVITT,  Superintendent  of  Has- 
kell County  et  aL    (No.  20315.) 

(Supreme  Court  of  Kansas.    Oct  16,  1916.) 

(Syllalmt  by  the  Court.) 

1.  Mandavus  *=»79— Maintenancb  of  HiaH 
Schools— Nkcessabt  Funds— Cebtifioat* 
OF  County  Sufkbintbndbnt. 

A  writ  of  mandamus  will  not  issue  to  com- 
pel a  county  superintendent  to  certi^  to  the 
county  commissioners  and  connQr  treasuier  such 
an  amount  as  is  necessary  to  maintain  a  high 
school,  under  chapter  263  of  the  Laws  of  1911, 
after  the  superintendent  has,  in  good  faith, 
certified  such  an  amount  as,  in  his  judgment,  is 
necessary  to  aid  the  district  in  maintaming  the 
high  school,  although  the  amount  certified  will 
not  of  itself  pay  the  expenses  of  ^e  school  for 
the  ensuing  year. 

[Ed.  Note. — ^For  other  cases,  see  Mandamus, 
Cent  Dig.  {|  170-176;  Dec.  Dig.  «=s»79.] 

{Additional  Svllalut  Ay  Editorial  Staff.) 

2.  Schools  and  School  Districts  ®=>17  — 
Maintenance  of  High  Schools— Coumtt 
"Aid." 

The  word  "aid"  means  to  assist  or  to  help. 
It  does  not  mean  to  do  all  there  is  to  be  done. 
As  used  in  Laws  1911,  c.  263,  authorizing  coun- 
ty aid  to  high  school^  it  means  to  assist  or 
help  the  school  district  in  maintaining  the 
high  school.  It  does  not  mean  to  maintain  the 
high  school. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  K  23,  24;  Dec. 
Dig.  «=>17. 

.    For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Aid.] 

Original  mandamus  by  the  State,  on  the 
relation  of  S.  M.  Brewster,  as  Attorney  Gen- 
eral, etc.,  against  George  B.  Levitt,  County 
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Superintendent  of  the  County  of  Haskell,  and 
othere.    Writ  denied. 

S.  M.  Brewster,  Atty.  Gen.,  and  H.  W. 
Stubbs,  of  New  Ulysses,  for  plaintUC.  0.  6. 
Dennis,  of  Sublette,  for  defendants. 

MARSHALL,  J.  In  1912  tbe  board  of 
county  commiaslonerB  and  the  county  Buperln* 
tendent  of  Haskell  county  determined  to  aid 
school  district  23  in  that  county  in  main- 
taining a  high  school  nnder  chapter  263  of 
the  Laws  of  1911.  See  State  ex  rel.  v.  Has- 
kell Ooon^,  92  Kan.  961,  142  Pac.  246.  A 
tax  of  one-half  mill  was  levied  by  the  coun- 
ty ccanmissloners  for  the  school  for  that  year. 
For  the  school  year  of  1913-14  the  district 
board  of  the  school  district  paid  out  $1,681.86 
to  operate  the  high  schooL  It  will  cost  $1,- 
650  to  run  the  scbooi  for  the  present  year. 

At  tbe  time  required  by  law,  defendant 
George  B.  Levitt,  connty  superintendent,  cer- 
tified to  the  county  commissioners  that  a  to- 
tal sum  of  $500  would  be  sufflcloit  to  aid 
the  high  school  for  the  year  ending  June  30, 
1916.  This  action  is  brought  to  compel  him 
to  certify  that  $1,650  is  necessary  to  "main- 
tain" the  high  school,  to  compel  the  county 
commissioners  to  levy  a  tax,  and  to  compel 
the  county  clerk  to  enter  the  same  on  the 
tax  rolla 

[1]  The  question  for  our  conaidenitt<Hi  is 
one  of  statutory  construction,  and  turns  <m 
the  meaning  of  the  wrard  "aid,"  as  used  in 
chapter  263  of  the  Laws  of  1911.  The  plain- 
tiff contends  that  the  word,  as  used  in  this 
statute,  means  to  "maintain,"  while  the  de- 
fendant argues  that  it  means  to  "assist  in 
maintaining."    The  title  of  the  act  reads: 

"An  act  to  provide  connty  aid  to  schools  in 
counties  having  a  population  of  less  tbair  10,- 
000." 

nie  first  section  provides  that: 

"  •  •  ♦  County  commissioneTS  ♦  •  ♦  are 
hereby  authorized  to  make  proviBioD  for  aid  to 
a  certain  high  school  or  high  schools." 

The  second  section  in  part  reads: 

"Such  high  schools  when  aided  shall  adopt  a 
course  of  study.    •    •    • » 

The  fonrth  section  Is: 

"Such  hi^h  schools  when  aided  shall  be  nnder 
the  supervision  and  control  of  the  county  su- 
perintendent and  district  board,  or  board  of 
education  of  tbe  district  or  city  in  which  the 
school  is  located." 

In  8ectl<xa  5  It  Is  provided  that: 

"Mo  high  school  •  *  •  shall  be  eligible  for 
sach  aid  except  upon  a  petition  to  the  county 
snperintendentand  county  commiBsionera  of  the 
county  in  which  such  school  or  schools  are 
sought  to  be  aided,  siened  by  a  majority  of 
the  school  electors  of  the  county  in  which  the 
school  is  sought  to  be  aided.    *    •    «  " 

Section  10  reads : 

"If,  upon  the  presentation  of  a  petition  ad- 
dressed to  the  county  commissioners  of  any 
county  by  a  majority  of  the  school  electors  of 
such  county,  asking  that  certain  aid  be  extend- 
ed to  a  certain  school  district  or  school  dis- 
tricts dberein,  as  provided  for  herein,  and  said 


county  superintendent  and  county  commission- 
ers decide  to  provide   the  aid   petitioned  for. 

•    •    • " 

Section  11  reads: 

"It  shall  be  tbe  duty  of  the  county  superin- 
tendent to  certify  to  the  county  commissioners 
and  to  the  county^  treasurer  on  or  before  the 
first  day  of  July  in  each  year,  the  amount  of 
money  necessary  to  aid  the  district  or  districts 
maintaining  high  schools.    *    *    * " 

[2]  The  word  "aid"  has  a  deflnite  mean- 
ing, and  means  to  assist  or  to  help.  It  does 
not  mean  to  do  all  there  is  to  be  done.  As 
used  in  chapter  263  of  the  laws  of  1911,  it 
means  to  assist  or  help  the  school  district  in 
maintaining  tbe  high  schooL  It  does  not 
mean  to  maintain  the  high  school.  In  no 
place  in  the  act  is  the  word  "aid"  used  with 
any  other  than  its  ordinary  meaning.  This 
word  is  defined  in  2  C.  J.  1022,  as  foUows: 

"To  help ;  to  support ;  to  sustain ;  to  suc- 
cor or  to  relieve;  to  assist;  to  supplement  the 
efforts  of  another ;  to  help  or  assist  or  strength- 
en ;  to  support  by  furnisning  either  strength  or 
means  to  help  to  success;  the  doing  of  some 
act  whereby  the  party  is  enabled,  or  by  which 
it  is  made  easier  for  him,  to  do  tbe  principal 
act  or  effect  some  primary  purpose." 

The  second  subdivision  of  section  9037  of 
the  General  Statutes  of  1909  in  part  reads  as 
follows: 

"Words  and  phrases  shall  be  construed  ac- 
cording to  tbe  context  and  the  approved  usage 
of  the  language." 

See,  Olsson  v.  City  of  Topeka,  42  Kan.  709, 
713,  21  Pac.  219;  Lamed  v.  Boyd,  76  Kan. 
37,  40,  90  Pac.  814. 

There  is  no  ambiguity  in  this  statute. 

"Where  the  statute  is  plain  and  unambiguous, 
there  is  no  room  left  for  a  judicial  construction 
so  as  to  change  the  language  employed  therein." 
Ayers  v.  Com'rs  of  TreRo  County,  87  Kan.  240, 
syl.  par.  2,  16  Pac.  229. 

See,  also.  Lamed  v.  Boyd,  supra. 

"We  have  not  the  right  to  change  the  statute, 
where  it  is  clear  and  free  from  ambiguity,  by 
any  judicial  interpretation."  Ayers  v.  Com'rs 
of  Trego  County,  supra,  37  Kan.  242,  16  Pac. 
229. 

This  last  is  quoted  in  McAllister  v.  Fair,  72 
Kan.  533,  535,  84  Pac.  112,  3  L.  R.  A.  (N.  S.) 
726,  115  Am.  St  Rep.  233,  7  Ann.  Gas.  973. 

It  is  not  shown  that  the  county  superin- 
tendent acted  other  than  In  good  faith.  It 
was  his  duty  to  certify  the  amount  of  money 
necessary  to  aid  the  district  under  the  act. 
A  fair  construction  of  the  act  is  tliat  it  is  his 
duty  to  determine  the  amount  that  shall  be 
necessary.  He  must  exercise  bis  judgment  on 
this  matter.  This  he  has  done.  Errors  of 
Judgment  on  the  part  of  those  who  must  ex- 
ercise Judgment  under  the  law  cannot  be  cor- 
rected by  mandamus.  Under  section  7797  of 
the  General  Statutes  of  1909,  the  Barnes  high 
school  law,  it  is  made  the  duty  of  the  county 
superintendent  to  certify  to  the  connty  com- 
missioners the  amoont  necessary  for  the 
maintenance  of  the  high  school.  This  is  the 
same  duty  as  that  prescribed  in  chapter  263 
of  the  Laws  of  1911.  In  Board  of  Education 
v.  Shepherd,  90  Kan.  628,  135  Pac.  606,  the 
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duty  of  the  county  anperlntendent  under  the 
Barnes  high  school  law  was  involved,  and 
this  court  there  said: 

"The  certificate  of  a  county  superintendent  of 
the  amounts  necessary  for  the  maintenance  of 
the  high  schools  established  under  that  act  de- 
termines the  amount  to  be  levied  for  that  pur- 
pose. 

"The  action  of  the  county  superintendent  In 
the  exercise  of  this  authority  cannot  be  over- 
ruled unless  be  abuses  his  discretion  by  acting 
arbitrarily,  capriciously,  or  fraudulently,  or, 
in  other  words,  acts  in  bad  faith."  Syl.  pars. 
2,3. 

See,  also,  School  District  v.  Wilson  Coun- 
ty, 82  Kan.  806,  812,  109  Bac.  168 ;  State  ex 
rel.  V.  HaskeU  County,  92  Kan.  961,  142  Paa 
246. 

The  writ  is  denied.  All  the  Justices  con- 
curring. 


MARTIN  T.  CITY  OF  OHANTJTB. 

(No.  19683.) 

(Supreme  Court  of  Kansas.     Oct  9,  1915.) 

(Byllabut  J>p  the  Court.) 

JUDOHENT  <S=>584  — Res  Judicata  — Action 

AOAINST  City. 

A  city,  in  a  single  written  instrument, 
proposed  to  purchase  from  separate  owners  cer- 
tain properties  belonging  to  each  of  them,  of- 
fering to  pay  a  certain  sum  for  the  entire  prop- 
erty and  dividing  that  sum  between  the  owners 
BO  as  to  specify  the  amount  that  would  be  paid 
to  each  for  his  property.  Each  owner,  for 
himself,  accepted  the  city  s  proposition.  It  re- 
fused to  pay.  One  of  the  owners  recovered 
judgment  against  the  city  for  the  amount  it 
promised  to  pay  him.  That  jud^ent  is  not 
res  adjudicata  as  to  any  matter  in  an  action 
brought  by  the  other  owner  to  recover  from  the 
city  the  amount  it  agreed  to  pay  him,  and  the 
cit^  is  not  estopped  from  pleading  in  the  last 
action  the  same  defenses  that  were  set  dp  in 
the  first  one. 

[Ed.  Note. — For  otiier  cases,  see  Judgment, 
Cent  Dig.  §5  1063-1065,  1067,  1079, 1081, 1083, 
1086,  1087,  1096,  1097,  1123,  1125,  1137;  Dec 
Dig.  «=35S4.] 

Appeal  from  District  Court,  AJlen  County. 

Action  by  Charles  E.  Martin  against  the 
City  of  Ghanute.  From  an  order  sustaining 
a  demurrer  to  plaintiff's  reply,  he  appeals. 
Affirmed,  and  cause  remanded,  with  direc- 
tions. 

Farrelly  &  Evans,  of  Chanute,  for  appel- 
lant. S.  C  Brown  and  John  J.  Jones,  both 
of  Chanute,  for  appellee. 


MARSHALL,  J.  This  case  comes  to  this 
court  on  an  apiieal  from  an  order  sustaining 
a  demurrer  to  the  plaintiff's  reply  to  the  de- 
fendant's answer.  On  February  20,  1907, 
and  prior  thereto,  Charles  E.  Martin  was  the 
owner  of  an  oil  and  gas  lease  on  80  acres  of 
land,  and  the  Hudson  Oil  &  Gas  Company 
held  leases  on  1,040  acres  of  other  land,  all 
west  of  Chanute,  In  Neosho  county.  On  that 
date  the  city.  In  one  written  Instrument,  sub- 
mitted a  bid  for  the  leases  on  the  Martin  80 
acres  and  the  Hudson  Company  1,040  acres, 
offering  to  pay  the  total  sum  of  17,500  for 


the  entire  property.  The  bid  specified  that 
$2,500  would  be  paid  for  the  Martin  proper- 
ty, and  $5,000  for  that  belonging  to  the  Hud- 
son Company.  Both  Martin  and  the  Hudson 
Company  accepted  the  bid,  and  made  separate 
assignments  to  the  city  of  their  interests  in 
the  leases.  The  city  refused  to  pay,  and  suit 
was  brought  agralnst  it  by  Charles  E.  Mar- 
tin to  recover  the  amount  it  agreed  to  pay 
him.  He  recovered  judgment  The  case  was 
then  brought  to  this  court  on  appeal,  and  the 
judgment  was  affirmed  in  Martin  v.  City  of 
Caianute,  86  Kan.  26,  119  Pac.  377.  The  pres- 
ent action  is  the  remaining  or  the  Hudson 
Company  end  of  the  transaction.  The  Hud- 
son Company  assigned  its  interest  to  the 
plaintiff.  In  this  action  the  defendant  has 
pleaded  the  same  defenses  that  were  set  up, 
litigated,  and  adjudicated  in  the  former  case. 
The  question  presented  on  this  appeal  is: 
Was  the  demurrer  properly  sustained? 

The  plaintiff  contends  tliat  by  the  judg- 
ment in  Martin  v.  City  of  Chanute,  rendered 
in  the  district  court  of  Neosho  county  and 
affirmed  by  this  court,  the  city  is  now  estop- 
ped from  setting  up  as  matters  of  defense 
the  matters  that  were  set  up  as  defenses  in 
the  former  action.  If  this  contrition  is  cor- 
rect, the  judgmoit  must  be  reversed.  The 
plaintiff  argues  that  the  bid  of  the  city  for 
the  Martin  lease  and  the  Hudson  Company 
leases  was  Joint  In  every  particular  except 
as  to  the  amount  to  be  paid  to  Martin  and  to 
the  Hudson  Company,  and  that  therefore  the 
adjudication  in  the  former  action  merges  the 
defenses  of  the  city  into  the  judgment  in 
that  action.  In  the  former  action  the  trial 
court  Instructed  the  jury  as  follows: 

"The  bid  of  the  city  is  both  joint  and  several ; 
that  is  to  say,  the  bid  did  not  bind  the  city  to 
accept  the  assignment  from  Martin,  unless  the 
Hudson  Oil  &  Gas  Company  also  assigned  to  it 
the  gas  rights  under  its  lands  described  in  the 
bid ;  on  the  other  hand,  the  city  was  not  bound 
to  accept  the  assignment  from  the  Hudson  Oil 
&  Gas  Company  unless  Martin  also  assigned 
to  it  the  gas  rights  under  the  80-acre  tract  of 
land;  the  bid  being  for  all  the  lands  described 
therein.  The  bid  is  several  in  the  respect  that 
it  is  a  bid  in  the  sum  of  $5,000  for  the  Hud- 
son holdings  described  in  the  bid  and  a  separate 
bid  of  $2,500  for  the  SO  acres  in  section  35,  be- 
ing the  8u  acres  alleged  to  be  held  by  the  plain- 
tiff in  this  case,  Charles  E.  Martin." 

By  affirming  the  judgment  in  that  action 
this  Instruction  was  approved  by  this  court 

We  do  not  think  the  plalntlfTs  interpreta- 
tion of  the  contract  Is  correct.  Under  the 
common  law  the  contract  would  not  be  joint, 
so  far  as  Martin  and  Hudson  (Company  were 
concerned.  Martin  was  to  receive  a  specified 
amount  for  his  property,  and  the  Hudson 
Company  was  to  receive  another  and  a  differ- 
ent  amount  for  its  property.  Payment  to 
either  would  not  discharge  the  obligation  of 
the  city  to  the  other.  If  either  of  these  par- 
ties had  been  paid  by  the  city,  the  other 
could  maintain  an  action  to  compel  payment 
to  bim.  The  contract  between  Martin  and 
the  city,  when  once  completed,  bad  nottilng  to 
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do  with  tbe  contract  between  the  dty  and  the 
Hudson  Company.  There  was  no  privity  be- 
tween Martin  and  the  Hudson  Company,  bin- 
der the  contract  as  originally  completed. 
There  was  no  contractual  relation  between 
them.  Martin  accepted  the  city's  proposition 
for  himself.  The  Hudson  Company  did  the 
same  thing  for  Itself.  Martin's  acceptance 
was  In  one  document;  that  of  the  Hudson 
Company  In  another.  They  were  complete 
strangers  to  each  other.  No  action  of  any 
kind  could  be  maintained  by  one  against  the 
other  on  account  of  this  contract  Two  farm- 
ers own  adjoining  tracts  of  land.  A  third 
person  desires  to  buy  both  tracts,  but  will 
not  buy  either  one  alone.  He  communicates 
to  the  two  farmers  a  single  proposition  that 
he  will  pay  so  much  money  for  the  two  tracts, 
dividing  that  amount  so  as  to  make  the  prii^ 
osltlon  an  offer  of  so  much  for  one  tract  and 
of  80  much  for  the  other.  Each  farmer  ac- 
cepts the  proposition  made.  The  third  per- 
smi  then  refuses  to  comply  with  his  contract. 
The  two  farmers  cannot  maintain  one  action 
to  compel  performance  of  the  contract.  Each 
has  the  right  to  maintain  his  own  action. 
One  might  compel  speclflc  performance,  and 
the  other  recover  damages  for  nonperform- 
ance. 

The  plaintiff  quotes  from  23  Cyc.  1208,  as 
follows: 

"Where  a  contract  or  obligation  which  la  the 
subject  of  an  action  is  a  joint  contract  or  obli- 
gation, a  recovery  against  one  of  the  Joint  con- 
tractors merges  Uie  entire  cause  of  action,  and 
bars  any  subsequent  suit  on  the  sailie  obliga- 
tion against  any  of  the  other  debtors,  or  against 
all  jointly ;  and,  conversely,  a  judgment  against 
all  the  joint  contractors  bars  a  subsequent  suit 
against  ai^  one  of  them  separately.  The  effect 
of  this  principle  cannot  be  avoided  by  consent 
of  the  parties." 

We  quote  a  little  more  from  the  same 
Tolnme,  as  follows: 

"In  several  states  statutes  have  been  enacted 
which  reverse  the  common-law  rule  just  stated, 
either  by  declaring  all  joint  contracts  to  be 
joint  and  several  in  legal  effect,  or  by  provid- 
ing that  plaintiff  may  have  a  separate  action 
against  defendants  joined  in  a  previous  suit  on 
a  joint  obligation,  but  who  were  not  served 
wiui  process  in  that  action.  In  either  case 
the  cause  of  action  is  not  merged  by  a  recovery 
against  one  of  the  joint  debtors."    Page  1209. 

"Where  the  contract  or  obligation  is  joint 
and  several,  it  is  not  merged  in  a  judgment  re- 
covered against  one  of  the  contractors,  and  such 
Judgment,  remaining  unsatisfied,  will  not  bar  an 
action  against  anoUier  of  the  debtors."  Page 
1210. 

"Where  the  obligation  is  joint  and  several, 
the  creditor  dan  elect  either  to  sue  and  recover 
separately  of  each  of  the  debtors  or  of  all 
jointly,  but  he  cannot  do  both;  a  separate  judg- 
ment against  one  or  more  bars  a  subsequent 
joint  action,  and  a  joint  judgment  against  aU 
will  bar  snbsequent  separate  suits."    Page  1211. 

Section  1638  of  the  General  Statutes  of 
1900  reads: 


"All  contracts  which  by  the  common  law  are 
joint  only,  shall  be  construed  to  be  joint  and 
several" 

Other  sections  are: 

"In  all  cases  of  joint  obligations  and  joint  as- 
sumptions of  copartners  or  others,  suits  may 
be  brought  and  prosecuted  against  an^  one  or 
more  of  those  who  are  so  liable."    Section  1641. 

"Any  person  jointly  or  severally  liable  with 
others  for  the  payment  of  any  debt  or  demand 
may  be  released  from  such  liability  by  the 
creditor,  and  such  release  shall  not  discharge 
the  other  debtors  or  obligors  beyond  the  prop- 
er proportion  of  the  debt  or  demand  for  which 
the  person  released  was  liable."     Section  1642. 

Under  these  statutes  there  are  no  Joint 
contracts  in  this  state,  as  they  were  known 
at  common  law.  In  Jenks  T.  School  District, 
18  Kan.  356,  this  court  said: 

"Where  a  suit  is  brought  against  Joint  and 
several  obligors,  in  which  process  is  not  served 
on  aU  the  defendants,  judgment  may  be  taken 
against  those  served,  and  the  judgment  is  no  bar 
to  subsequent  proceedings  against  one  not  serv- 
ed at  the  rendition  of  the  judgment."  SyL 
par.  2. 

Tliese  statutes,  Jenks  v.  School  District, 
supra,  and  23  Cyc.  1209,  1210,  1211,  take  the 
contract  in  controversy  out  of  the  control  of 
the  rule  given  in  23  C^c.  1208,  quoted  In  the 
plaintifTs  brief. 

The  plaintiff  cannot  rely  on  res  adjndicata, 
because  there  are  three  elements  lacking  to 
make  the  Judgment  in  the  former  action  an 
estoppel  or  rea  adjudicata  In  this  one:  First, 
lack  of  identity  in  the  subject-matter  of  tbe 
action.  The  subject-matter  of  this  action  is 
the  contract  between  the  defendant  and  the 
Hudson  Company.  In  the  former  action  it 
was  the  contract  between  the  defendant  and 
Martin.  Second,  look  of  Identity  in  the  cause 
of  action.  Ilie  cause  of  action  in  this  action 
is  the  defendant's  promise  to  pay  the  Hudson 
Company  $5,000.  In  the  former  action  it  was 
the  defendant's  promise  to  pay  Martin  $2,- 
500.  Third,  lack  of  identity  in  the  quality 
of  Martin  as  plaintiff  in  the  two  actions. 
In  the  former  action  Martin  recovered  Judg- 
ment on  the  promise  to  pay  him.  In  this 
action  be  is  seeking  to  recover  Judgment  on 
the  promise  to  pay  the  Hudson  Company. 
These  are  entirely  distinct  personages.  For 
the  elements  necessary  to  constitute  res  ad- 
Judicata,  see  Benz  ▼.  Hines  and  Tarr,  3  Kan. 
390,  89  Am.  Dec.  504;  Atchison,  T.  &  S.  F.  K. 
Co.  V,  County  of  Jefferson,  12  Kan.  127; 
McDoweU  V.  Gibson,  58  Kan.  607,  608,  50 
Pac.  870;  State  v.  KaemmerUng,  83  Kan. 
383,  111  Pac.  443. 

The  demurrer  was  properly  sustained. 

The  Judgment  of  the  district  court  is  af- 
firmed. The  cause  is  remanded,  with  instruc- 
tions to  the  trial  court  to  proceed  In  accord- 
ance with  this  opinion.  All  the  Justices  con- 
curring. 
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STATE  ex  rei  CASTER  et  »L  v.  TLANNED- 
LT,  District  Judge,  et  aL    (No.  20324.) 

STATE  y.  INDEPENDENCE  GAS  CO.  et  aL 

(No.  20360.) 

(Supreme  Court  of  Kansas.    Oct.  1,  1915.) 

(Byllahut  by  the  Court.) 

L  Rkcbitbbs  «=»177— Vknub  «i=»ll— Action 
Against  Public  Utilities  Commission. 
Tbe  district  court  of  Montgomery  county, 
in  an  action  there  pending,  appointed  receivera 
to  take  charge  of  and  operate  tbe  property  of 
a  public  utility,  and  afterward,  on  the  applica- 
tion of  the  receivers,  made  the  Public  Utilities 
Commission  party  defendant  in  that  action.  A 
petition  against  the  Commission  was  then  filed 
in  the  action  by  the  receivers,  and  summons 
was  issued  out  of  that  court  and  served  on 
the  Commission  in  Shawnee  county.  In  this 
petition  the  receivers  asked  that  the  Commis- 
sion be  enjoined  from  enforcing  certain  orders 
made  by  it  at  Topeka,  in  Shawnee  county. 
Beld,  that  the  district  court  did  not  thereby  ob- 
tain jurisdiction  of  the  Commission,  and  could 
not  make  any  lawful  order,  or  render  any  val- 
id judgment  against  the  Commission, 

[Ed.  Note. — For  other  cases,  see  Receivers, 
Cent.  Dig.  |  345:  Dec.  Dig.  «=9l77;  Venue, 
Cent.  Dig.  {  20;   Dec.  Dig.  <S=»11.] 

2.  CoBPOBATioNB  «Es>560— Control  sr  Pub- 
lic Utilities  Commission— Reckivbbs. 

Receivers,  properly  appointed  by  a  court 
of  competent  jurisdiction,  m  possession  of  and 
operating  a  public  utility  in  tnis  state,  are  un- 
der the  control  of  the  Public  Utilities  Commis- 
sion in  the  same  manner  and  to  the  same  extent 
as  the  owners  of  tbe  utility  would  be  if  they 
were  operating  the  public  utility  themselves. 

[Ed.  Note.— For  ot£er  cases,  see  Corporations, 
Cent.  Dig.  §§  2253-22«0,  2262;  Dec.  Dig.  <S=> 
560.] 

3.  COBFOBATIONS    <g=3394^PnBLI0    Utilitieb 

Commission— PowEB    to    Fix    Rates— QIe- 

CEIVEBS. 

The  Public  Utilities  Commission  has  pow- 
er to  fix  rates  for  the  service  reniiered  by  a  pub- 
lic utility,  although  that  utility  is  being  oper- 
ated by  receivers  appointed  by  a  court  of  com- 
petent jurisdiction. 

[Ed.  Note. — ^For  other  cases,  see  Corporations, 
Coit.  Dig.  i  1576;   Dec  Dig.  <8s>394.] 

4.  Commebck  <8=>16— Intbbstatb  Coukeboe— 
Sale  or  Natubal  Gas. 

It  is  no  part  of  interstate  commerce  to 
Bell  natural  gas  to  the  consumers  thereof  in 
this  state,  where  the  gas  sold  is  produced  in 
both  Kansas  and  Oklahoma,  and  that  produced 
in  Oklahoma,  after  bein^  convened  in  pipe  lines 
to  this  state,  is  so  commingled,  in  the  pipe  lines 
conveying  the  same,  with  the  gas  produced  in 
this  state,  that  it  is  impossible  to  separate  or 
distinguish  that  produced  in  Oklahoma  from 
that  produced  in  Kansas,  and  after  being  so 
commingled  it  is  conveyed  from  city  to  city 
throughout  the  state,  and  is  there  sold  to  the 
consumers  thereof. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent.  Dig.  S  2;   Deft  Dig.  <8=»16.] 

5.  Commerce  €=>10— Intebstatx  Commebob— 
Sale  op  Natural  Gas— Control  by  Con- 

OBESS. 

Assuming  that  the  sale  of  natural  gas  pro- 
duced in  Oklahoma,  from  there  transported  in- 
to this  state  through  pipe  lines  and  here  sold 
to  consumers  throughout  the  state,  is  fnterstate 
commerce,  it  is  not  national  in  its  nature,  it 
does  not  admit  of  one  uniform  system  of  regula- 
tion, it  is  not  that  kind  of  interstate  commerce 
which   requires   exclusive   legislation   by    Con- 


gress, and  until  Congress  acts,  it  Is  under  th« 
control  of  this  state. 

[EM.  Note. — For  other  cases,  see  Commerce, 
Cent.  Dig.  i  8;   Dec.  Dig.  <Ss3l0.] 

6.  Mandamus  €=3lO— Right  to  Rkiiedt— Ob- 
deb  o?  Public  Utilities  Commission. 

A  writ  of  mandamus  will  not  issue  to  en- 
force an  order  of  the  Public  Utilities  Commis- 
sion before  it  is  fully,  finally,  and  completely 
made. 

[Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent  Dig.  S  37;  Dec.  Dig.  «S=3l0.] 

7.  Mandamus  «=»  15  — Right  to  Rbmedt  — 
Public  Utilitiks  Commission— Obdeb  Fix- 
ing Rates. 

A  writ  of  mandamus  will  not  issue  to  eiv- 
force  an  order  of  the  Public  Utilities  (!!ommia- 
sion,  fixing  rates  for  the  service  rendered  by  a 
public  utihty,  where  the  rates  fixed  are  unjust, 
unreasonable,  or  are  not  compensatory. 

[Eld.  Note. — For  other  cases,  see  Mandamoa, 
Cent  Dig.  |i  47,  49;    Dec.  Dig.  <S=»15.] 

Original  mandamus  by  the  State,  on  tbe  re- 
lation of  H.  O.  Caster,  Attorney  for  the  Pub- 
lic Utilities  Commission  of  the  State,  and 
others,  against  Thomas  J.  Flannelly,  Judge 
of  the  District  Court  of  Montgomery  County, 
and  others  praying  that  defendant  be  com- 
manded to  set  aside  an  order  and  disinlss 
as  against  the  Public  Utilities  Commission 
an  action  brought  by  the  state  against  the 
Independence  Gas  Company  and  others. 
Writ  denied,  and  action  dismissed  as  to  Judge 
Flannelly,  but  retained  as  to  other  defend- 
ants. 

In  No.  20324: 
H.  O.  Caster,  of  Hoxle,  and  A.  E.  Helm 

and  F.  S.  Jackson,  both  of  Topeka,  for  plain- 
tiffs.   Chester  I.  Long,   of  Wichita,   Robert 
Stone,  of  Topeka,  J.  H.  Atwood,  of  Kansas 
City,  Mo.,  T.  F.  Doran,  of  Topeka,  and  T.  S.  ■ 
Salathiel,  of  Independence,  for  deftmdants. 

In  No.  20360: 

A.  E.  Helm,  of  Topeka,  H.  O.  Caster,  of 
Hoxle,  and  F.  S.  Jackson,  of  Tc^>eka,  for  ap- 
pellant   S.  M.  Brewster,  Atty.  Gen.,  for  the 

State. 

MARSHALL,  J.  In  January,  1912,  the  At- 
torney General  commenced  an  action  in  the 
district  court  of  Montgomery  county,  entitled 
"The  State  of  Kansas  v.  The  Independence 
Gas  Company,  The  Consolidated  Gas,  Oil  & 
Manufacturing  Company,  and  the  Kansas  Nat- 
ural Gas  Company."  The  petition  charged 
that  the  defendants  were  violating  the  anti- 
trust laws  of  the  state,  and  prayed  for  an 
ouster  of  the  defendants  and  the  appolnt- 
m«it  of  a  receiver  for  their  properties.  The 
cause  was  tried  October  1,  1912,  and  Judg- 
ment rendered  February  15,  1913.  R.  S. 
Litchfield  and  John  M.  Landon  were  appoint- 
ed receivers  for  the  Kansas  Natural  Gas 
Compcmy.  The  gas  companies  engaged  in 
distributing  natural  gas  furnished  by  the 
Kansas  Natural  Gas  Company  to  the  con- 
sumers were  then  made  parties  defendant  to 
the  action,  were  served  with  a  copy  of  the 
Judgment  and  eadi  was  restrained  from  ap- 
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pearlBg  in  any  other  court  for  the  determina- 
tion of  any  matter  in  connection  with  its 
contract  with  the  Kansas  Natural  Gas  Com- 
pany. These  receivers  were  also  appointed 
recovers  for  the  Kansas  Natural  Gas  Com- 
pany in  Missouri  and  Oklahoma.  At  the 
time  this  Judgment  was  rendered,  all  the 
property  and  assets  of  the  Kansas  Natural 
Gas  Company  were  in  the  possession  of  re- 
ceivers appointed  by  the  United  States  dis- 
trict court  for  the  district  of  Kansas,  in  a 
suit  brought  by  a  bondholder  of  the  company, 
after  the  action  in  the  state  court  had  been 
tried.  The  district  court  of  Montgomery 
county,  upon  the  rendition  of  its  judgment, 
directed  its  receivers  to  apply  to  the  federal 
court,  and  ask  that  court  to  direct  the  fed- 
eral receivers  to  turn  over  the  property  in 
their  hands  to  the  receivers  appointed  by  the 
state  court.  Litigation  followed,  which  ter- 
minated in  all  the  property  of  the  Kansas 
Natural  Gas  Company  being  turned  over  To 
the  receivers  appointed  by  the  state  court 
All  the  property  of  the  Kansas  Natural  Gas 
Company  Is  now  In  the  possession  and  control 
of  those  receivers. 

In  December,  1014,  the  creditors  and  stock- 
holders of  the  Kansas  Natural  Gas  Company 
entered  into  a  stipulation  and  agreement  fix- 
ing the  amounts  that  were  due  the  bond- 
holders, llenholders,  and  stockholders  of  the 
Kansas  Natural  Gas  Company. and  the  com- 
panies subsidiary  thereto.  This  agreement 
provided  that  the  receivers  might,  as  expedi- 
tiously as  possible  and  whenever  deemed  ad- 
visable by  the  court,  make  application  to  the 
Public  Utilities  Commission  for  compensatory 
rates  for  gas.  On  April  9,  1915,  under  the 
direction  of  the  court,  the  receivers  filed  with 
the  Public  Utilities  Commission  an  applica- 
tion for  compensator}-  rates  for  gas.  After 
hearing  the  application,  the  Commission,  on 
July  16, 1915,  made  findings  and  rendered  an 
opinion,  stating  that  in  all  markets  where 
the  net  price  of  gas  to  consumers  is  25  cents 
per  thousand  cubic  feet,  the  rates  should  be 
Increased  to  28  cents  net,  but  because  more 
than  half  the  gas  supplied  and  marketed  by 
the  receivers  of  the  Kansas  Natural  Gas 
Company  Is  sold  in  the  state  of  Missouri,  It 
would  be  manifestly  unfair  to  permit  the  re- 
ceivers to  advance  the  price  of  gas  to  their 
Kansas  patrons  unless  a  corresponding  in- 
crease is  made  to  consumers  in  Missouri,  and 
farther  stating  that  the  Commission  awaits 
the  pleasure  of  the  rate-regulating  body  or 
bodies  of  Missouri  having  Jurisdiction  of  the 
subject-matter,  and  if  in  that  state  proper 
and  necessary  orders  be  Issued  establishing 
similar  rates  in  Missouri,  an  order,  effective 
simultaneously  if  possible,  will  be  Issued  by 
the  Commission,  fixing  the  rates  as  above 
indicated. 

On  July  28,  1916,  on  the  application  of  the 
receivers,  the  district  court  entered  an  or- 
der making  the  Public  Utilities  Commission 
party  defendant  in  the  action  in  which  the 


receivers  were  appelated.  The  receivers 
then  presented  a  petition  to  that  court,  ask- 
ing that  the  Commission  be  enjoined  from 
enforcing  any  and  all  orders  made  by  the 
Pabllc  Utilities  Commission,  and  that  the 
court,  upon  the  final  hearing  of  the  petition, 
fix  and  determine  a  fair,  lawful,  reasonable, 
and  comi>ensatory  rate  to  be  paid  for  natural 
gas  supplied  by  the  receivers  in  the  state 
of  Kansas.  Summcms  and  a  temporary  re- 
straining order  were  issued  and  served  on 
the  Commission  in  Shawnee  county.  On  Au- 
'  gust  7,  1915,  the  Public  Uaiittes  Commis- 
sion appeared  specially  and  presented  a  mo- 
tion to  the  court  to  quash  the  summons  and 
service  thereof,  challenging  the  Jurisdiction 
of  the  court  on  the  grounds  that  neither  of 
the  commissioners  was  served  with  summons 
in  Montgomery  county,  and  that  thdr  of- 
ficial residence  was  in  Topeka,  Shawnee 
county.  This  motion  was  denied  August  12, 
1915.  On  August  IT,  1915,  H.  O.  Caster,  at- 
tomey  for  the  Public  Utilities  Gommission, 
filed  In  this  court  an  application  for  an  alter- 
native writ  of  mandamus,  against  Thomas 
J.  Flannelly,  Judge  of  the  district  court  of 
Montgomery  county,  and  John  M.  I^andon 
and  R.  S.  Litchfield,  receivers  of  the  Kansas 
Natural  Gas  Company,  praying  that  Thomas 
J.  Flannelly,  Judge  of  the  district  court,  be 
commanded  to  vacate  and  set  aside  the  order 
making  the  Public  Utilities  Commission  a 
party  defendant  In  the  action  in  that  court, 
to  set  aside  the  temporary  restraining  order 
in  that  action,  and  to  dismiss  the  suit  against 
the  Public  Utilities  Oonunlssion,  and  pray- 
ing that  John  M.  Landon  and  R.  S.  Litch- 
field, receivers  of  the  Kansas  Natural  Gas 
Company,  be  compelled  to  perform  their  le- 
gal and  public  duties  or  show  cause  to  this 
court  why  they  should  not  do  so.  To  this 
petition  R.  S.  Litchfield  and  John  M.  Landon 
filed  their  answer  September  22,  1916,  in 
which  they  allege  that  the  business  In  which 
they  are  engaged — that  of  producing,  trans- 
porting and  selling  natural  gas — is  interstate 
commerce,  and  is  therefore  not  under  the 
control  of  the  Public  Utilities  Commission; 
that  the  price  at  which  gas  has  been  sold  in 
Kansas  and  Missouri  is  unreasonable,  In- 
adequate, unrerauneratlve,  noncompensatory, 
and  confiscatory;  that  unless  a  reasonable, 
proper  advance  is  made  in  the  price  of  gas, 
it  will  be  impossible  to  continue  the  opera- 
tion of  business;  and  that  the  rates  and  reg- 
ulations prescribed  in  the  opinion  of  the  Com- 
mission rendered  July  16th  are  unreasonable, 
unremunerative,  noncompensatory  and  confis- 
catory, unlawful,  and  void,  and  will  deprive 
the  receivers  of  the  property  in  their  posses- 
sion and  uniier  their  control  without  due  pro- 
cess of  law,  in  violation  of  the  fourteenth 
amendment  of  the  Constitution  of  the  United 
States. 

On  August  24,   1915,  the  Public  UtillUes 

Commission    filed    In    the    district  court   of 

Montgomery  county  its  demurrer  to  the  peti- 
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tlon  of  the  reoelvens,  not  waiving  any  rights 
under  the  motion  to  quash,  and,  continuing 
to  challenge  the  jurisdiction  of  the  court,  de- 
murred on  the  grounds  that  the  court  had 
no  jurisdiction  over  the  persons  of  the  de- 
fendants, or  either  of  them,  and  had  no 
jurisdiction  over  the  defendant,  the  Public 
Utilities  Commission,  or  the  subject-matter  of 
the  action.  This  demurrer  was  overruled 
August  25,  1915.  The  Public  Utilities  Com- 
mission then  announced  in  open  court  that  it 
elected  to,  and  did,  stand  upon  Its  demurrer. 
The  Commission  did  not  plead  further.  On 
the  same  day,  notice  of  appeal  from  the  de- 
cision of  the  court  in  overruling  the  demurrer 
of  the  Public  Utilities  Commission  was  filed. 
The  appeal  was  filed  in  this  court  September 
9,  1915.  After  the  demurrer  was  overruled, 
the  receivers  introduced  evidence  in  support 
of  their  petition,  and  on  August  27th  the 
court  found  that  the  receivers  are  engaged 
in  interstate  commerce ;  that  the  findings  of 
the  Commission  and  Its  orders,  or  threatened 
orders,  are  a  cloud  upon  the  title  to  the  prop- 
erties and  assets  of  the  Kansas  Natural  Gas 
Company  in  the  hands  of  receivers  of  the 
court;  that  they  are  unreasonable,  unremu- 
neratlve,  and  confiscatory  In  effect ;  and  espe- 
cially found  that,  the  Commission's  findings 
and  threatened  orders  with  reference  to  the 
allowance  of  waste  in  the  distributing  sys-^ 
terns  are  unlawful,  unreasonable,  and  confis-' 
eatery,  are  an  interference  with  the  admin- 
istration of  the  property  by  the  court,  a  tak- 
ing of  the  estate  in  the  hands  of  the  court 
without  due  process  of  law,  a  dissipating  and 
wasting  of  the  assets  of  the  estate  in  the 
hands  of  receivers,  and  an  Interference  with 
interstate  commerce  in  which  its  receivers 
are  engaged ;  and  then  permanently  enjoined 
the  Public  Utilities  Commission,  Its  members, 
officers,  and  attorneys,  from  putting  into 
force  or  effect  the  opinion,  order,  and  find- 
ings thereof.  The  court  further  found  that 
it  wUl  be  advisable,  beginning  with  October 
1,  1915,  to  establish  a  rate  of  30  cents,  to  be 
changed  or  modified  as  experience  shall  here- 
after require,  and  ordered  the  receivers  to 
establish,  charge,  and  collect  a  rate  of  30 
cents  per  thousand  cubic  feet  of  natural  gas 
to  consumers  thereof,  except  in  Montgomery 
county;  the  rate  to  continue  until  the  fur- 
ther order  of  the  court.  September  22, 1915, 
a  supplemental  petition  to  the  i)etition  for  a 
writ  of  mandamus  was  filed.  In  this  the  pro- 
ceedings of  the  district  court  subsequent  to 
denying  the  motion  to  quash  the  summons 
against  the  Public  Utilities  Commission  were 
set  out  Upon  the  hearing  in  this  court,  It 
was  agreed  in  open  cpurt  that  all  the  evi- 
dence introduced  on  the  hearing  before  the 
Public  Utilities  Commission  might  be  consid- 
ered as  introduced  in  this  court  in  the  man- 
damus proceeding. 

The  gas  sold  by  the  receivers  is  produced  in 
both  Kansas  and  Oklahoma.  It  is  trans- 
ported from  the  wells  through  pipe  lines  be- 


ginning In  Oklahoma,  entering  the  state  of 
Kansas  near  Coffeyville,  at  which  place  gas 
is  first  distributed  and  sold  to  consumers. 
The  remainder  is  transported  north  through 
pipe  lines  into  which  gas  from  wells  In  Kan- 
sas Is  conveyed,  and  the  gas  from  Oklahoma 
and  Kansas  is  then  transported  through  the 
same  pipe  lines  and  through  compressing  sta- 
tions to  Independence  and  north  and  east 
tliroughont  this  state,  and  after  supplying  the 
consumers  in  this  state  It  is  transported  into 
the  state  of  Missouri,  where  it  is  sold  to  oth- 
er consumers.  After  the  gas  from  this  state 
Is  discharged  into  the  pipe  lines  with  the  gas 
from  Oklahoma,  it  is  Impossible  to  distin- 
guish one  from  the  other  or  to  separate  one 
from  the  other.  About  86  per  cent  of  the 
gas  sold  is  produced  in  Oklahoma,  and  15  per 
cent  is  pit>duced  in  Kansas.  About  60  per 
cent,  of  the  gas  sold  is  sold  tn  Missouri,  and 
40  per  cent  is  sold  in  Kansas.  The  gas  sold 
in  Kansas  is  delivered  to  the  consumers 
thereof  in  the  several  cities  by  distributing 
companies  operating  under  franchises  ob- 
tained by  the  distributing  companies  from 
the  cities,  fixing  the  rates  to  be  charged  cus- 
tomers for  gas.  These  distributing  compa- 
nles  act  as  the  agents  of  the  Kansas  Natural 
Gas  Company  In  the  distribution  and  sale  of 
gas.  The  price  received  for  gas  is  divided  be- 
tween the  distributing  companies  and  the  re- 
ceivers on  a  percentage  basia  The  gas  is  not 
sold  by  the  receivers  to  the  distributing  com- 
panlea  It  Is  delivered  from  the  pipe  lines 
of  the  Kansas  Natural  Gas  Company,  under 
the  control  of  the  receivers,  into  the  pipe 
lines  of  the  distributing  companies,  and  is 
through  these  pipe  lines  conveyed  from  the 
pipe  lines  of  the  Kansas  Natural  Gas  Com- 
pany to  the  consumers.  The  gas  is  consum- 
ed as  fast  as  it  is  sold,  and  is  consumed  im- 
mediately after  iHissing  through  the  meter 
measuring  the  gas  to  the  consumers. 

[1]  1.  The  first  questicm  presented  is,  DM 
the  district  court  of  Montgomery  county  ob- 
tain Jurisdiction  of  the  Public  UtiUties 
Commission  by  the  proceedings  had  against 
the  Commission  In  that  court?  The  receivers 
dte  White  v.  Bwlng,  169  U.  S.  36, 15  Sup.  Ct 
1018,  40  L.  Bd.  67,  Peck  v.  Elliott,  24  C.  O.  A. 
425,  79  Fed.  10,  38  L.  R,  A.  616,  Meredith 
Village  Sav.  Bank  v.  Simpson,  22  Kan.  414, 
and  a  number  of  other  authorities.  In  40  L. 
Bd.  67,  we  find  this  headnote  to  White  t. 
£lwing,  supra: 

"Any  suit  by  or  against  a  receiver  appointed 
in  a  general  creditors'  suit  pending  in  the  Unit- 
ed States  Circuit  Court  against  a  corporation, 
whether  for  the  collection  of  its  assets,  or  for 
the  defense  of  its  property  rights,  is  ancillary 
to  the  main  suit,  and  within  the  jurisdiction 
of  such  circuit  court,  regardless  either  of  the 
citizenship  of  the  parties  or  of  the  amount  ia 
controversy." 

In  Peck  v.  BUlott,  79  Fed.  10,  11,  24  0. 
C.  A.  425,  427  (38  li.  R.  A.  616),  this  language 
is  found: 

"For  the  purpose  of  collecting  in  cboses  in 
action,  the  court  might  direct  its  receivers  to 
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institute  independent  suits  in  that  or  courts  of 
the  state,  or  cause  such  debtors  to  be  made  de- 
fendants in  the  principal  cause,  and  determine 
for  itself  any  question  which  might  be  inTolved 
hj  the  defenses  to  the  claim." 

In  Meredith  Village  Sav.  Bank  t.  Simpson, 
supra,  this  court  said: 

"The  appointment  of  a  receirer  by  a  district 
court  secures  to  that  court  the  power  to  con- 
trol, at  its  discretion,  all  controversies  which 
affect  the  property  placed  in  his  custody  as  such 
receiver."     SyL  par.  1. 

The  Public  Utilities  Commission  calls  at- 
tention to  sections  60  and  55  of  the  Code  of 
Civil  Procedure  (Gen.  St  1909,  H  5643,  5648). 
These  sections,  In  part,  read  as  follows : 

Sec.  50.  "Actions  for  the  following  causes 
most  be  brought  in  the  county  where  the  cause, 
or  some  part  thereof,  arose:    •    •    * 

"Second — .^n  action  against  a  public  officer 
for  an  act  done  by  him  in  virtue  or  under  col- 
or of  his  office,  or  for  neglect  of  his  official 
duties." 

Sec.  55.  "Every  other  action  must  be  brought 
in  the  countv  in  which  the  defendant  or  some 
one  of  the  defendants  reside  or  may  be  sum- 
moned." 

The  language  nsed  in  upholding  the  author- 
ity of  a  court  over  all  matters  affecting  the 
property  or  estate  In  the  hands  of  its  receiv- 
ers is  very  broad.  However,  there  must  be 
some  limit  to  the  authority  of  a  court  to 
bring  before  it  all  parties  who  may  have  or 
set  np  a  claim  adverse  to  the  receivers.  If 
the  receivers  claim  that  certain  real  property 
belongs  to  the  estate  in  their  hands,  and 
another  party  Is  in  possession  and  claims  ad- 
versely to  the  receivers,  and  It  Is  necessary 
to  bring  an  action  to  obtain  possession  there- 
of, where  will  the  action  be  brought?  In  the 
court  and  In  the  cause  In  which  the  receivers 
were  appointed,  or  In  the  county  where  the 
land  is  situated?  There  Is  but  one  reason- 
able answer  to  this  iinestlon,  and  that  Is 
that  such  an  actlan  must  be  brought  In  the 
county  where  the  land  Is  situated.  If  the 
receivers,  as  a  part  Y>f  the  assets  of  the 
estate  In  thdr  hands,  hold  a  mortgage  on 
real  property  sltoated  In  another  county,  and 
It  Is  necessary  to  foreclose  that  mortgage, 
where  mnst  that  foredosare  take  place? 
Necessarily  In  the  county  where  the  land  Is 
sitoated.  If  It  becomes  necessary  to  sue  on 
a  note  hdd  by  receivers,  and  all  those  liable 
on  the  note  reside  outside  the  county  in 
which  the  receivers  have  been  appointed, 
where  will  that  action  be  brought?  The  lan- 
guage in  a  number  of  decisions  la  broad 
enough  to  say  that  it  may  be  brought  In  the 
action  appcdntlng  the  receivers,  and  neces- 
sarily in  that  coimty.  This  apparently  dis- 
regards the  statute  prescribing  where  actions 
shall  or  may  be  brought  Does  the  Code, 
prescribing  tiie  venue  of  dvll  actions,  apply 
to  receivers  the  same  as  to  other  litigants? 
The  rules  giving  the  court  appcdnting  receiv- 
ers such  extensive  lurlsdictlon  are  not  stat- 
utory. They  are  rules  of  equity.  Their  pur- 
I>ose  is  to  protect  the  estate  that  is  In  the 
custody  of  the  law  and  under  the  control  of 
the  court    But  these  rules  should  not — and 


we  are  constrained  to  hold  tha,t  they  do 
not — interfere  with  the  rules  enacted  by  the 
Legislature  tor  the  protection  of  those 
against  whom  legal  proceedings  may  be  tn^ 
stituted. 

The  receivers  contend  that  under  section 
50  of  the  Code,  supra,  they  have  the  right  to 
sue  the  Public  Utilities  Commission  in  Mont- 
gomery county,  because  part  of  their  cause 
of  action  arose  in  that  county.  It  is  argued 
that  the  receivera  are  residents  of  Montgom- 
ery county  and  have  a  right  to  have  compen- 
satory rates  for  gas,  that  these  rates  have 
been  denied  them,  and  that  under  the  au- 
thorities, where  the  statute  is  qualified  by 
the  words  "or  some  part  thereof,"  the  venue 
is  either  where  the  receivers  reside,  who  had 
the  right,  or  where  the  commissioners  reside, 
who  denied  the  right. 

What  part  of  the  receivers'  cause  of  action 
against  the  Commission  arose  in  Montgom- 
ery county?  They  say  their  right  to  sue, 
their  right  to  protect  the  property  In  their 
control.  All  persons  have  a  right  to  sue 
when  their  rights  of  person  or  property  are 
Invaded.  A  state  officer  acting  under  the  law 
at  the  capital,  may  perform  an  act  whid. 
some  individual  somewhere  in  the  state  be 
lieves  Invades  hla  rights  or  does  him  a  wrong. 
Such  party  cannot  sue  unless  his  rights 
have  been  invaded,  but  that  Invasion  by  an 
act  wholly  performed  in  another  county  does 
not  give  the  aggrieved  party  the  right  to  sue 
outside  the  county  where  the  act  was  done. 
The  action  in  the  district  court  stands  just 
the  same  as  If  the  receivers  were  attempting 
to  contest  the  validity  of  an  act  of  the  Legis- 
lature, and  were  seeking  to  enjoin  the  Attor- 
ney Oeneral  or  the  auditor  of  state,  or  the 
tax  commission,  or  the  state  board  of  health, 
from  proceeding  thereunder.  - 

The  evident  purpose  of  the  statute  is  to 
confine  actions  on  account  of  the  conduct  of 
ofiicers  to  the  county  or  counties  in  which 
the  act  or  acts  of  the  officer  were  done. 
These  views  are  supported  by  Clay  v.  Hoys- 
radt,  8  Kan.  74,  80,  where  this  court  said: 

"The  language  of  this  section  Is  plain,  and 
needs  no  comment  from  us.  'Bj  it  proceedings 
against  public  officers  for  official  acts  are  re- 
ferred to  the  courts  of  the  county  where  the 
acts  are  done.  It  is  an  expression'  of  the  pur- 
pose of  the  Legislature  to  localize  suits  against 
officers.  It  relieves  them  from  tiie  necessity 
of  deciding  between  the  conflicting  orders  of 
courts  of  different  counties.  They  are  amenable 
only  to  the  courts  of  the  county  in  which  they 
are  acting." 

See  Fay  v.  Edmlston,  28  Kan.  105,  108. 

This  question  should  not  be  disposed  of 
without  an  examination  of  section  35  of  the 
Code  of  avll  Procedure  (Gen,  St  1909,  | 
5G28).    That  section  reads: 

"Any  person  may  be  made  a  defendant  who 
has,  or  claims,  an'  interest  in  the  controversy 
adverse  to  the  plaintiff,  or  who  is  a  necessary 
party  to  a  complete  determination  or  settlement 
of  th«  question  involved  therein." 

The  state  of  Kansas  Is  plaintiff  in  the  ac- 
tion In  the  district  court  of  Montgome 


court  of  Jf  ontgomety 
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county.  The  Public  Utilities  Commission 
does  not  dalm  adversely  to  tbe  plaintiff. 
The  Commission  has  no  interest  whatever  tn 
the  controversy.  It  is  not  a  necessary  party 
to  a  complete  determination  or  settlement  of 
the  questions  involved  In  the  action,  as  dis- 
closed by  the  pleadings.  The  Commission 
may  malie  an  order,  under  the  law,  that  af- 
fects the  property  Involved  in  the  controver- 
sy, but  that  does  not  make  the  Commission 
a  necessary  party  to  a  complete  determina- 
tion of  the  matters  in  controversy.  State 
oflBcera  executing  laws  affecting  property  in 
the  hands  of  receivers  are  not,  for  that  rea- 
son, necessary  parties  to  the  action  in  which 
the  receivers  were  apix>inted.  Neither  is  the 
Public  Utilities  Commission  a  necessary  par- 
ty in  the  action  now  pending  in  Montgomery 
county.  It  follows  that  the  district  court  did 
not  have  Jurisdiction  of  the  Public  Utilities 
Commission,  or  of  any  member  of  it. 

[I]  2.  The  next  qnestion  is.  Are  the  receiv- 
ers subject  to  the  control  of  the  Public  Utili- 
ties Commission,  under  tbe  public  utilities 
act?  The  Kansas  Natural  Gas  Company, 
whose  property  is  now  In  the  possession  of 
the  receivers,  and  whose  business  is  now 
being  conducted  by  them,  was  engaged  In  the 
business  of  a  public  utility.  When  the  re- 
ceivers continue  to  do  the  same  business  and 
render  the  same  service  as  that  performed 
by  the  Kansas  Natural  Gas  Company,  they 
are  a  public  utility,  as  defined  In  the  Public 
Utilities  Act,  and  are  subject  to  the  provi- 
sions of  the  act.  Tbe  appointment  of  receiv- 
ers to  carry  on  the  business  of  a  public 
utility  does  not  withdraw  that  public  utility 
or  its  receivers  from  the  control  of  the  laws 
of  the  state.  The  Public  UtlUtles  Commis- 
sion can  make  the  same  orders,  rules,  and 
regulations  governing  these  receivers  and  the 
property  in  their  control  that  they  could 
have  made  concerning  the  Kansas  Natural 
Gas  Company  and  its  property,  before  the 
receivers  were  appointed.  The  receivers 
have  the  same  right  to  appeal  to  the  courts 
that  the  Kansas  Natural  Gas  Company 
liad — no  greater,  no  less. 

[3]  3.  Who  has  the  power  to  fix  the  rates 
at  which  natural  gas  shall  be  sold  by  the 
receivers  of  the  Kansas  Natural  Gas  Com- 
pany, the  Public  Utilities  Commission,  or 
the  court  appointing  the  receivers?  The 
Legislature  has  said  that  the  Public  Utilities 
Commission  shall  fix  these  rates.  The  courts 
have  repeatedly  declared  that  the  courts 
cannot  fix  rates,  and  that  fixing  rates  is  a 
legislative  function.  When  rates  are  fixed, 
the  courts  can  ascertain  whether  or  not  they 
are  in  violation  of  law  or  of  some  constitu- 
tional provision.  But  courts  have  not  the 
authority  to  determine  what  rates  will  be 
reasonable,  Just,  compensatory,  or  legal,  and 
then  put  in  effect  those  rates.  The  Commis- 
sion cannot  finally  determine  what  rates  will 
be  legal  and  will  not  violate  constitutional 
provisions.     The   Commission   la   the   body 


authorized  by  law  to  say  in  tbe  first  instance 
what  rates  are  legal  and  will  not  violate 
constitutional  provisions,  but  the  courts  must 
finally  say  whether  or  not  the  rates  fixed  are 
illegal  or  do  violate  such  provisions.  The 
one  function  is  legislative,  while  the  other 
is  JudldaL  The  Commission  cannot  invade 
the  field  occupied  by  the  court;  neither  can 
the  court  Invade  the  field  occupied  by  the 
Commission.  The  Commission  must  act 
first,  and  the  courts  afterward. 

[4]  4.  It  Is  contended  that  the  receivers 
are  engaged  in  interstate  commerce,  and  for 
that  reason  are  beyond  the  control  of  the 
Public  Utilities  Commission.  That  tbe  trans- 
portation of  natural  gas  from  one  state  to 
another  Is  Interstate  commerce  must  be  con- 
ceded. West  V.  Kansas  Natural  Gas  Co.,  221 
U.  S.  229,  31  Sup.  Ct.  664,  66  L.  Ed.  716,  35 
h.  B.  A.  (N.  S.)  1183;  HaskeU  v.  Cowham, 
109  O.  C.  A.  236,  187  Fed.  403.  Numerous 
other  cases  might  be  cited.  However,  that 
is  not  the  aaestion  we  have  to  determine. 
Our  question  is.  When  does  the  natural  gas 
that  is  sold  'by  the  recovers  In  the  several 
cities  in  this  state  cease  to  t>e  an  article  of 
Interstate  commerce?  In  7  Encycl.  U.  S. 
Sup.  Ct  Rep.  298,  we  find  a  (dear  and  con- 
densed statement  of  the  rules  to  be  deduced 
from  the  decisions  of  the  United  States 
Supreme  Court,  as  follows: 

"The  general  rule  is  that  as  long  as  an  arti- 
cle  imported  remains  in  the  hands  of  the  im- 
porter in  the  original  and  unbroken  package  in 
which  it  was  imported,  it  is  protected  by  the 
commerce  clause  of  the  Constitution  from  the 
interference  of  state  laws,  and  that  it  is  only 
when  the  original  package  has  been  sold  by  the 
importer  or  has  been  broken  up  by  him,  or  has 
otherwise  become  mixed  with  tiie  common  mass 
of  property  in  the  state,  that  it  becomes  subject 
to  state  legislation." 

The  original  package  rules  will  be  of  some 
assistance  in  determining  whether  or  not  the 
receivers'  sale  of  gas  in  this  state  is  Inter- 
state commerce.  The  original  package  of 
gas  is  broken  when  the  first  gas  is  taken  out 
of  the  pipe  lines  and  sold  in  this  state. 
Thereafter  the  gas  ceases  to  be  an  article 
of  interstate  commerce.  The  gas,  when  sold, 
had  become  mixed  with  the  common  mass 
of  property  in  this  state  by  being  so  com- 
mingled with  gas  produced  here  as  to  com- 
pletely lose  its  identity.  It  Is  a  matter  of 
common  knowledge  that  service  pipes  from 
the  pipe  lines  of  the  distributing  companies 
to  private  residences  and  other  buildings  be- 
long to  tbe  owners  of  the  property  served, 
and  Installations  are  made  at  their  expense. 
If  the  analogy  of  original  packages  or  Im- 
portation of  property  In  bulk  applies  to  gas 
in  the  mains.  It  ceases  to  ai^ly  when  thou- 
sands of  service  pipes  are  filled  with  gas  to 
be  drawn  off  at  such  times  and  in  such  quan- 
tities as  the  Individual  consumer  desires.  In- 
terstate commerce  Is'  at  an  end  when  the 
bulk  of  the  Imported  gas  is  broken  up  for 
indiscriminate  distribution  to  Individual  pur- 
chasers at  retail  sale.    The  gas  then  becomes 
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mixed  with  the  common  mass  of  property 
In  the  state.  To  exclude  the  i>ower  of  the 
state  from  control  over  an  article  imported 
into  It,  it  is  necesBar?  that  the  article  be 
capable  of  being  pointed  out  and  identlfled, 
and  the  owner  be  able  to  say : 

"This  came  from  another  state,  and  had  not 
yet  become  commingled  with  the  mass  of  prop- 
erty in  this  state  so  as  to  make  it  a  part  of  that 
property." 

All  property  now  owned  In  tills  state,  and 
not  produced  here,  was  at  one  time  a  part 
of  interstate  commerce.  The  goods  on  the 
merchant's  shelf,  the  wagons  and  plows  in 
the  farmer's  field,  the  horses  and  cattle  that 
he  lias  imported  from  another  state,  were 
all  a  part  of  interstate  commerce  at  one 
time,  but  liave  ceased  to  be  such,  although 
they  have  not  been  sold  and  are  stUl  owned 
by  the  ipersons  that  imported  them.  These 
ceased  to  be  under  the  protection  of  the  in- 
terstate commerce  clause  of  the  Constitution 
when  they  became  a  part  of  the  property  of 
this  state.  The  farmer  who  imports  a  wag- 
on, a  horse,  a  car  load  of  com,  or  a  piano, 
may  or  may  not  intend  to  sell  the  article  im- 
ported. Does  the  interstate  commerce  char- 
acter of  this  property  attach  until  it  is  sold? 
It  does  not  It  cannot  A  car  load  or  a 
train  load  of  wheat  may  be  shipped  from  this 
state  to  Kansas  City,  Mo.,  and  be  there 
placed  io  an  elevator  and  mixed  with  an- 
other car  load  or  train  load  of  wheat  from 
some  county  in  Missouri,  and  may  be  held 
for  delivery  to  some  one  who  lias  ordered  It, 
or  be  held  for  sale  to  any  one  who  will  buy 
it.  Will  that  wheat  from  Kansas,  after  be- 
ing commingled  with  the  wheat  from  Mis- 
souri, be  under  the  protection  of  the  inter- 
state commerce  clause  of  the  federal  Consti- 
tution and  outside  the  control  of  Missouri, 
under  laws  legally  enacted  by  Its  Legisla- 
ture? If  this  question  is  answered  in  the 
aflirmatiTe,  it  extends  interstate  commerce 
much  farther  than  any  decision  of  any  court 
yet  rendered,  of  which  we  have  any  knowl- 
edge or  Information.  Before  selling  natural 
gas,  it  became  necessary  to  obtain  franchises 
from  the  several  dtles,  under  the  laws  of 
this  state.  These  laws  provided  that  in 
certain  classes  of  cities  the  franchises  might 
name  the  price  at  which  gas  should  be  sold. 
If  the  business  done  by  the  receivers  in  this 
state  Is  interstate  commerce,  and  the  state 
has  no  power  to  regulate  the  price  at  which 
gas  may  be  sold,  the  laws  providing  for  fix- 
ing rates  in  franchises  were  invalid,  so  far 
as  gas  coming  from  another  state  is  con- 
cerned. 

[f]  6.  Granting  for  the  moment  that  the 
sale  of  natural  gas  under  the  drcnmstances 
dlsdoeed  is  interstate  c<»umerce,  it  is  not 
national  In  Its  nature,  It  admits  of  no  one 
uniform  system  of  regulation,  and  it  is  not 
that  kind  of  interstate  commerce  which  re- 
quires exclusive  legislation  by  Congress.  It 
is  therefore  subject  to  state  control  until 
Congress  acta     In  «Jamleson    v.    Indiana 


Natural  Gas  &  Oil  Co.  et  aL,  128  Ind.  655, 
573  (28  N.  E.  76,  82,  12  U  B.  A.  652),  the  Su- 
preme Court  of  Indiana  said: 

"Upon  this  point  we  affirm  that  natural  gas 
is  characteristically  and  peculiarly  a  local  prod- 
uct ;  that  its  production  is  confined  to  a  limited 
territory;  that  because  of  its  local  character- 
istics and  peculiarities  it  is  a  proper  subject 
for  state  legislation,  and  cannot,  so  far  as  re- 
gards local  protection,  be  made  the  subject  of 
general  legislation  by  Congress;  or,  at  all 
events,  that  it  does  'not  require  a  uniform  sys- 
tem as  between  the  states'  for  its  regulation." 

A  very  similar  question  was  disclosed  In 
Manufacturers'  Light  &  Heat  Go.  v.  Ott 
(D.  C.)  215  Fed.  940,  944,  946,  where  this 
language  is  found: 

"We  are  unable  to  agree  that  the  fixing  of 
the  rates  to  be  charged  by  complainants  to  their 
customers  in  West  Virginia  is  an  unlawful  reg- 
ulation of  interstate  commerce.  The  regulation 
of  companies  engaged  in  the  transportation  of 
f;as  is  expressly  excluded  from  the  scope  of  the 
interstate  commerce  statute.  Neither  the  West 
Virginia  statute  nor  the  orders  of  the  Commis- 
sion purport  to  interfere  in  any  manner  with 
the  transportation  of  natural  gas  from  West 
Virginia  to  other  states.  Nothing  is  attempted 
except  the  regulation  of  the  prices  of  natural 
gas  to  the  citizens  of  West  Virginia  to  be 
charged  by  corporations  operating  in  West  Vir- 
ginia nnder  state  authority.  The  a^on  of 
these  corporations  in  uniting  their  operations 
with  those  of  like  corporations  of  Ohio  and 
Pennsylvania  in  pumping  gas  into  a  common 
system  of  pipes  snpplyiiig  customers  in  the 
three  states  may  produce  the  result  that  some 
gas  from  Ohio  and  Pennsylvania  comes  into 
West  Virginia,  although  it  is  undisputed  that 
a  much  larger  quantity  of  gas  goes  out  of  West 
Virginia  into  Ohio  and  Pennsylvania  than  can 
possibly  come  in  from  these  states.  But  this 
interflow  of  gas  from  one  state  to  another  ac- 
cording to  the  pressure  from  the  main  gas  pipes 
as  common  reservoirs  cannot  affect  the  power  of 
the  state  of  West  Virginia  to  make  reasonable 
regulations  as  to  rates  for  gas  furnished  to  its 
own  citizens.  West  v.  Kansas  Natural  Gas  Co., 
221  U.  S.  229,  SI  Sup.  Ct  564,  55  L.  Ed.  716, 
85  L.  B.  A.  (N.  S.)  1193,  reUed  on  by  com- 
plainants, has  no  application,  for  in  the  present 
case  no  effort  is  made  to  prevent  the  transpor- 
tation and  sale  of  natural  gas  from  West  Vir- 
ginia into  other  states.  It  is  not  necessary  to 
decide  whether  the  Congress  may  not  regidate 
charges  for  natural  gas  under  such  conditions, 
and  imder  the  well-known  rule  the  court  should 
not  anticipate  that  question.  In  the  present 
state  of  the  law,  the  Congress  having  taken  no 
action,  it  was  clearly  within  the  power  of  the 
state  Legislature  to  provide  for  the  protection 
of  its  own  citizens  against  excessive  charges. 
If  it  be  assumed  that  interstate  commerce  will 
be  incidentally  affected,  yet  the  regulation  of 
the  local  charges  of  a  natural  gas  company  as 
a  public  service  corporation  is  within  the  po- 
lice power  of  the  state  until  the  Congress  sees 
fit  to  act" 

Congress  has  not  acted  in  this  field,  ex- 
cept to  prohibit  unfair  methods  of  competi- 
tion. We  hold,  therefore,  that  the  receivers 
are  not  engaged  In  interstate  commerce  when 
selling  natural  gas  to  consumers  thereof  in 
this  state. 

[6]  6.  The  Commission  did  not  make  an 
order  fixing  rates  for  gas  at  28  cents  per 
thousand  cubic  feet  A  suggestion  is  made 
that  when  Missouri  fixes  rates  at  28  cents 
per  thousand,  the  Commission  will  fix  rates 
at  that  figure.    The  Oommisaion  may  t^angei 
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Its  opinion.  It  may  not  fix  tbose  rates.  It 
may  leave  the  rates  where  they  are.  It  may 
advance  them  to  30  cents  or  35  cents.  Until 
an  order  of  the  Commission  Is  fuUy,  finally, 
and  completely  made,  a  writ  of  mandamus 
will  not  issue  to  enforce  it 

[7]  7.  The  last  question  for  onr  considera- 
tion concerns  the  legality  of  the  rates,  both 
those  that  are  In  existence  at  the  present 
time,  and  those  named  In  the  opinion  of  the 
Commission.     The    Commission    finds    that 
where  the  net  price  of  gas  to  consumers  is 
now  25  cents  per  thonsand  cubic  feet,  the 
rate  should  be  increased  to  28  cents.    This, 
in  effect.  Is  a  finding  that  the  rates  now  in 
existence  are  not  compensatory.    It  then  be- 
came tbe   duty   of   the   Commission   to  fix 
compensatory   rates,   taking  into   considera- 
tion the  gas  sold  in  Missouri,  assuming  that 
compensatory  rates  will  be  fixed  in  lilssourl. 
However,  we  may  say  that  obedience  to  law 
In  making  rates  in  Kansas  cannot  legally  be 
made  dependent  on  obedience  to  the  same 
law  in  Missouri.     Tbe  nonobservauce  of  a 
law  In  one  state  or  community  is  no  excuse 
for  the  nonobservance  of  the  same  law  in 
another  state  or  community.    Tbia  finding  of 
the   Commission  prevents   this   court  from 
issuing  any  writ  of  mandamus  to  compel  the 
receivers  to  continue  the  sale  of  gas  in  those 
places  at  the  rate  of  25  cents.    The  district 
court  finds  that  the  rate  of  28  cents  will  be 
confiscatory,  and  in  its  findings  shows,  or  at 
least    undertakes    to    show,    among    other 
things,  wherein  the  Commission  has  omitted 
substantial  amounts  which  should  have  been 
Included  In  the  Items  necessary  to  be  met  by 
the  revenues  derived  from  the  sale  of  gas. 
The  Commission,  in  answer  to  these  criti- 
cisms <rf  the  court,  says  that  some  of  the 
matters  criticized  were  not  considered  when 
the  matter  was  before  the  Commission,  and 
that  upon  others  substantially  no  evidence 
was  submitted;    In  other  words,  that  these 
matters  of  which  the  court  complains  were 
not    presented    to   the    Commission    for   its 
consideration.    The  evidence  before  the  Com- 
mission does  not  meet  the  objections  of  the 
district  court    If  the  findings  of  the  court 
are  correct,  the  rates  suggested  by  the  Com- 
mission are  not  sufficient  to  meet  the  obliga- 
tions that  should  be  paid  by  the  receivers. 
The  Commission  says  that  the  salvage  value 
may   be   safely   calculated  upon  to   absorb 
the  principal  of  the  company's  second  mort- 
gage bonds.    The  second  mortgage  bondhold- 
ers are  entitled  to  the  same  consideration 
at  the  hands  of  the  Commission  as  any  other 
(.•ri-flitor   or   investor.     Tlie  court   made  Its 
fiD dings  In  a  proceeding  over  which  it  did 
not  have  jurisdlctlou.     The  PiiMlc  Utilities 
Commission  was  not  present  wlien  the  evl- 
r3enee  was  Introd  "'  s«ii ports  these 
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to  be  paid  for  natural  gas  supi^ed  by  the 
receivers  in  the  state  of  Kansas.  The  court 
fixed  a  rate  of  30  cents.  That  was  not  a 
Judicial  act  It  was  legislative,  and  the 
Legislature  has  placed  the  power  to  fix  the 
rate  with  the  Public  Utilities  Commission. 
The  public  utilities  law  requires  the  Commis- 
son  to  fix  rates  that  are  Just  and  reasonabla 
The  Constitution  of  the  United  States  pro- 
hibits the  Onnmlsslon  from  fixing  rates  that 
are  not  compensatory.  A  vrrit  of  mandamus 
will  not  issue  to  enforce  an  order  of  the 
Commission  fixing  rates  that  are  unjust,  un- 
reasonable, or  that  are  not  compensatory. 
The  demurrer  of  the  Public  Utilities  Com- 
mission to  the  receivers'  petition  is  sustained, 
and  the  injunction  against  the  Coounission  is 
set  aside.  No  writ  of  mandamus  will  issue  at 
this  time.  The  action  in  this  court  is  dis- 
missed as  to  the  Hon.  Thomas  J.  Flannelly, 
but  is  retained  as  to  defendants  John  M. 
Landon  and  R.  S.  litchfleld,  for  such  orders 
and  Judgments  as  may  be  hereafter  made. 
All  the  Justices  concurring;  except  DAW- 
SON, J,,  who  did  not  sit 


BANK  OP  COMMERCE  OF  CHANUTB  ▼. 
SAMS.  (No.  19686.) 

(Supreme  Court  of  Kansas.    Oct  9,  1915.) 

1.  Bills  and  Notes  ©=508— Evidkncb  iS=> 
242,  244— Action  on  Note— Declarations 
OF  Cashieb. 
Testimony  that  a  cashier  of  a  bank  told  the 
maker  of   a  note,   nine  months  after  its   ma- 
turity, that  the  fa«nk  held  the  note  for  collec- 
tion,   is    competent   evidence    on    the    question 
whether  the  bank  was  the  owner  of  the  note 
when  it  songht  to  recover  on  it  several  years 
afterwards,  and  when  the  bank  asserted  that 
its  ownership  of  the  note  was  based  upon  its 
acquisition  a  few  days  after  its  execution  and 
long  b^ore  it  was  due. 
[Ed.   Note. — ^For   other  cases,    see   Bills   and 
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Notes,  Cent  Dig.  jg  1728-1782 ;  Dec.  Dig.  «=» 
508;    Evidence,    Cent   Dig.   SS  " 

936;    Dec.  Dig.  <3=>242,  244.] 

2.  Evidence  <S=>244r— DecIjAKAtionb  of  Pbb- 

soN  Since  Deceased. 
Tbe  fact  that  the  cashier  was  dead  when  the 
bank  afterwards  asserted  its  ownership  and 
sought  to  collect  on  the  note  as  its  own  prop- 
erty did  not  render  incompetent  the  testimony 
showing  the  conversation  between  the  cashier 
and  the  maker  at  the  time  the  bank  sought  to 
collect  for  the  benefit  of  the  original  payee,  nor 
does  such  testimony  violate  any  rme  of  evi- 
dence touching  transactions  with  deceased  per- 
sons. 

[Ed.   Note. — For    other   cases,   see   Evidence, 
Cent  Dig.  $f  916-936;   Dec.  Dig.  <S=>244.] 

3,  Bills   and   Notes   ®=»508— Ownership— 
Evidence. 

On  March  8,  1907,  defendant  gave  his  note 
in  favor  of  T.,  due  September  8,  1907.  On 
June  30,  1908,  the  cashier  of  a  bank  told  de- 
fendant that  the  bank  had  received  the  note 
from  T.,  for  collection.  Held,  that  when  the 
bank  in  January,  1912,  sued  as  owner  of  the 
□ute,  asserting  that  it  acquired  it  before  ma- 
turity, the  fact  that  the  bank,  through  its 
cashier,  sought  to  collect  on  the  note  in  1908 
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.  on  behalf  of  T.,  is  competent  evidence  on  the 
qnestion  of  ownership  of  the  note. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,    Cent    Dig.    §|   172&-1732;     Dec    Dig. 

4.  alteaation  of  instbuments  ^=^20  — 
Tbl/ll  €=3343 — Effect— General  Vebdict. 
A  general  verdict  forecloses  all  disputed 
questions  of  fact,  and  in  the  case  at  bar  it  de- 
termines adyersel.v  to  plaintiff  (1)  its  ownershipi 
of  the  note ;  (2)  the  time  of  the  alteration  of 
the  instrument ;  (3)  its  claim  to  be  a  holder  in 
due  course;  and  the  result  is  to  defeat  a  re- 
eover7  altogether. 

[FJd.  Note. — For  other  cases,  see  Alteration  of 
Instruments,  Cent.  Dig.  i§  158-189;  Dec.  Dig. 
€=»20;  Trial,  Cent  Dig.  §§  SOfr-812;  Dec. 
Dig.  <S=>S43.] 

Appeal  from  District  Court,  Neosho  County. 

Action  by  the  Bank  of  Commerce  of  Cban- 
nte,  Kan.,  a  corporation,  against  W.  Prank 
Sams.  From  Judgment  for  defendant,  plaln- 
tUT  appeals.     Affirmed. 

Farrelly  &  Evans,  of  Chanute,  for  appel- 
lant John  J.  Jones  and  James  A.  Allen, 
both  of  Cbanute,  and  J.  W.  Reid,  of  Parsons, 
for  appellee. 

DAWSON,  J.  The  chief  quesUon  In  this 
case  arises  from  the  admission  of  certain 
testimony  offered  by  the  defendant  In  an  ac- 
tion to  recover  on  a  note  given  for  certain 
bonds  Issued  by  a  cement  company.  De- 
fenses of  misrepresentation  and  fraud  and 
want  of  consideration  were  eliminated  by 
the  district  court  Another  defense  was  the 
alteration  of  the  note  after  its  execution  and 
without  the  defendant's  consent,  but  this 
case  should  be  determined  upon  the  main 
defense,  which  was  a  verified  denial  of  the 
plalntlfTs  ownership  of  the  Instrument 

The  note  was  dated  March  8,  1907,  and 
doe  September  8,  1907.  The  plaintiff  brought 
this  action  on  January  30,  1912 — over  four 
.vears  after  its  maturity.  There  was  sub- 
stantial evidence  tending  to  show  that  the 
plaintur  bank  acquired  the  note  within  a 
few  days  after  its  execution.  It  appears 
that  the  bonds  for  which  the  note  was  given 
were  deposited  In  the  bank  with  the  note, 
presumably  as  collateral  security,  and  as  the 
interest  on  the  bonds  was  paid  credits  for 
interest  on  the  note  were  made  by  the  bank. 
The  defendant  testified  that  he  never  receiv- 
ed the  bonds,  never  agreed  that  the  bonds 
should  be  deposited  with  the  bank,  and  never 
anthorized  the  credits  on  the  note. 

Over  the  objection  of  the  plaintiff,  the  de- 
fendant was  permitted  to  testify  that  In 
June,  1908,  after  the  note  was  nine  months 
JBst  due,  he  was  Infomietl  tiy  i)lnl[i1iir=i 
oaUer  and  managlug  oHiuer,  in  ilie  bank, 
tllfttte  payee  had  sent  the  note  to  tlie  liank 
for  litflfcCIoa,  and  the  defeudaDt  refui^cil 
payaiiBif'lid  the  cftshi<>r  f^tild: 

"AH  vicrht,  I  will  send  it  batk  to  bim,  and 
liQ  Um   what  yoa  saj." 

SlBce  the  bank  grounderl  Its  whole  claim 
of  omienitiJp  of  the  note  upon  its  acquisition 


within  a  few  days  after  its  execution  and 
long  before  Its  maturity,  this  testimony,  if 
competent  and  found  by  the  jury  to  be  true, 
affirmatively  disproved  the  plaintiff's  owner- 
ship. Before  this  action  was  commenced 
the  bank  cashier  died.  The  Jury  found  a 
general  verdict  for  the  defendant  and  this 
verdict  concludes  aU  questions  of  fact  upon 
which  there  was  substantial  and  competent 
evidence. 

Error  Is  assigned  on  the  admission  of  the 
defendant's  testimony  touching  the  alleged 
conversation  between  the  plalntlfTs  cashier 
and  the  defendant  in  1908,  when  the  defend- 
ant was  informed  that  the  payee  had  sent  in 
the  note  for  collection. 

[S]  1.  In  support  of  this  contention,  many 
authorities  are  cited  on  the  familiar  doctrine 
that  the  declarations  of  an  agent,  not  with- 
in the  scope  of  his  authority,  do  not  bind 
his  principal.  But  the  converse  doctrine  Is 
equally  well  established  that  the  declara- 
tions of  an  agent  within  the  scope  of  his  au- 
thority, and  while  engaged  in  the  exercise 
of  it,  do  bind  bis  principal.  What  is  the 
scope  of  authority  delegated  to  a  bank  cash- 
ier when,  as  in  this  case,  he  was  the  princi- 
pal managing  officer?  In  Ellicott,  Assignee, 
V.  Barnes,  31  Kan.  170,  172,  1  Pac.  767,  768, 
it  was  said: 

"The  cashier  is  the  executive  oflSoer  or  agent 
of  the  financial  department  of  the  bank,  and 
in  all  the  duties  imposed  upon  him  by  law  or 
usage  as  such  cashier  he  acts  for  the  bank  and 
speaks  for  the  bank." 

The  case  of  Plymouth  County  Bank  v.  Oil- 
man, 3  S.  D.  170,  174,  62  N.  W.  869,  870 
(44  Am.  St  Bep.  782),  illustrates  both  sides 
of  the  rule.  There  the  defendant  had  given 
the  bank  his  note,  and  transferred  to  the 
bank  certain  other  notes  and  a  mortgage  as 
security.  The  collateral  notes  and  mortgage 
did  not  realize  sufl3clent  to  pay  the  defend- 
ant's note.  In  an  action  by  the  bank,  the 
defendant  testified  to  a  conversation  with 
the  cashier: 

"  'State  what  talk  you  had  coaceming  these 
[Mason]  notes  at  that  time.'  To  which  ha  an- 
swered :  'I  went  in  and  asked  him  how  much 
te  coUected;  if  he  got  all  the  notes.  He  said. 
No,  and  I  was  surprised,  and  found  fault 
with  him."  Plain  tifFs  counsel  objected  to  any 
evidence  as  to  the  statements  of  the  cashier, 
on  the  ground  that  such  statements  were  in- 
competent, irrelevant  and  immaterial,  and  upon 
the  further  ground  that  an  admission  of  the 
cashier  of  the  bank  is  incompetent,  as  he  can- 
not bind  the  l)ank  by  such  admission.  The 
objection  was  overruled,  and  plaintiff  duly  ex- 
cepted. Witness  then  continued:  'He  said  it 
bttd  l)ecn  hard  tim«s;  bated  to  fmati  bim, 
•  *  •  'i'riUi  nit  tlit're  was  no  need  of  worry- 
iuk;  It  was  their  fiiult.  •  •  •  The  cnaijter 
told  me  he  would  wait  andJiiaJt  tinttTMt] 
out  of  these  Qotus.     It  had*  igli  their  i 

nt'Elei-t,  nnd  tlmt  h(-  didu'^  'terMt-'^ 

Plaintiff's  counsel  theu 
strike  out  this  evidence, 
nied,  and  iiluintilT  esc 
ground  rfljinl  „a  to  su 
that  the  uilinissian  of  ti 
was  iaemBV^tent  as  ogf^ 


or  othsr  csaea  B«e  same  topic  and  KEY-NfUP' 
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aa  officer  of  a  bank  cannot,  by  sncb  admission, 
bind  the  bank,  except  when  he  is  engaged  in 
transacting  the  business  in  which  the  admis- 
sion is  made.  The  counsel,  in  support  of  their 
position,  rely  upon  the  case  of  Bank  t.  North, 

6  Dak.  136,  41  N.  W.  736,  50  N.  W.  621.  In 
that  case  it  was  sought  to  give  the  statement  of 
the  president  of  the  bank  in  regard  to  a  cer- 
tain mortgage  executed  to  the  bank  three  days 
previous  to  the  statement.  The  conrt  held  that 
the  statement  of  an  officer  of  the  bank,  made 
after  the  transaction  was  closed,  could  not  be 
received  to  bind  the  bank ;  that  the  statement 
of  an  officer  of  a  corporation,  not  made  at 
the  time  of  the  transaction,  and  aa  a  part  of  it, 
and  not,  therefore,  constituting  a  part  of  the 
res  gestffi,  was  inadmissible  to  bind  the  cor- 
poration. But  the  case  at  bar  presents  a  very 
different  question  from  that  presented  in  the 
case  dted,  and  must  be  controlled  by  other 
principles  of  law.  In  this  case  the  transac- 
tion in  relation  to  the  Mason  notes  and  mort- 
gage was  not  closed.  It  was  a  transaction  be- 
gun in  January,  1875,  but  not  closed  until  the 
sale  of  the  mortgaged  property  in  1881 ;  and 
hence  the  statement  of  the  cashier  as  to  the 
fact  that  the  notes  were  not  collected,  and 
what  steps  the  bank  had  taken  in  regard  to  the 
collection,  were,  perhaps,  competent,  as  state- 
ments made  in  the  line  of  his  duty,  and  while 
the  transaction  was  still  pending.  This  law 
is  well  illustrated  by  the  cases  of  Morse  v.  Rail- 
road Co.,  6  Gray  [Mass.]  450,  and  Simpson- v. 
Waldby,  63  Mich.  43»,  30  N.  W.  199.  In  the 
former  case,  in  an  action  by  a  passenger  for 
the  loss  of  his  trunk,  the  admissions  ot  the 
baggage  master  as  to  the  manner  of  the  loss, 
made  the  next  morning  in  answer  to  the  in- 
quiries by  the  owner  ot  the  trunk,  were  held 
competent  as  against  the  company;  it  being 
part  of  the  duties  of  such  agent  to  deliver  the 
baggage  of  passengers,  and  to  account  for  the 
same  if  missing,  if  inquiries  are  made  within  a 
reasonable  time.  In  the  latter  case,  drafts  were 
d^msited  with  a  bank  for  collection.  In  a 
suit  against  the  bank  to  recover  the  amount 
of  the  drafts  the  plaintiff  testified  to  a  state- 
ment made  by  the  bookkeeper  of  the  bank, 
when  he  (plaintitn  was  calling  at  the  bank,  and 
looking  for  his  money,  that  the  drafts  had  been 
paid;  and  the  court  held  it  was  admissible, 
as  it  was  an  admission  made  in  the  course  oi 
his  duties  and  his  agency,  and  constituted  a 
part  of  the  res  gestss.     Burgess  v.  Wareham, 

7  Gray  [Mass.]  345 ;  Bnmside  v.  Railroad  Co., 
47  N.  H,  554  [93  Am.  Dee.  474.]  But  in  this 
class  of  cases  the  courts  are  careful  to  limit 
the  admissions  to  the  statements  that  an  officer 
or  agent  of  a  corporation  is  anthorized  to  make 
to  inquiries  made  of  him  in  the  line  of  his 
duty,  and  while  the  transaction  is  still  in  pro- 
cess of  completion,  and  to  the  statement  of 
facts  only  that  are  necessarily  communicated. 
Bat  while  we  think  it  was  comiJetent  to  give 
the  statement  of  the  cashier  as  to  any  fact  re- 
lating to  the  collection  of  the  notes,  we  are 
of  the  opinion  that  it  was  not  competent  to 
give  his  statements  that  the  failure  to  collect 
the  notes  was  the  'fault'  and  'neglect'  of  the 
bank.  Those  were  not  the  statements  of  facts 
relating  to  the  collection  or  noncoUection  of 
the  notes,  but  an  expression  of  the  mere  opin- 
ion of  the  cashier  as  to  the  conduct  of  the  bank. 
It  was  no  part  of  his  duty  as  cashier,  or  in  the 
line  of  his  duty,  to  express  any  opinion  as  to 
the  performance  or  failure  to  perfoym  its  obli- 
gations to  the  defendant" 

Assuming,  as  we  must,  the  truth  of  defend- 
ant's evidence,  the  cashier  told  him  that  the 
bank  bad  received  the  note  from  the  payee 
for  collection.  It  is  customary  and  lawful 
for  banks  to  make  such  collections.    It  is  the 


cashier's  duty  to  attend  to  them.  How,  then, 
can  It  be  said  that  the  declarations  of  the 
cashier  were  not  within  the  scope  of  his  au- 
thority? How  would  it  be  possible  for  the 
cashier  to  discharge  his  duty  without  in- 
forming the  defendant  as  he  did?  And  when 
defendant  refused  payment,  was  It  not  the 
duty  of  the  cashier  to  return  the  note  to 
the  payee?  Since  payment  was  refused, 
neither  the  cashier  nor  the  bank  could  do 
otherwise.  And  the  statements  of  the  cashier 
only  pertained  to  the  matters  before  him. 
They  were  germane  to  the  subject,  and  we 
must  decide  that  evidence  coocernlng  them 
was  competent  and  admissible. 

[2]  2.  What  efCect  attaches  to  the  fact  that 
the  cashier  was  dead  when  this  evidence  was 
admitted?  Did  this  infringe  against  some 
positive  rule  of  evidence  relating  to  transac- 
tions with  deceased  p&eeoasl  No  such  rule 
is  cited.  Counsel  quote  respectable  authori- 
ties that  the  self-serving  testimony  of  a  de- 
fendant as  to  conversatians  with  a  dead  man 
should  be  received  with  great  caution  and 
close  scrutiny.  It  certainly  should  be  so  r»- 
ceived.  But  how  can  we  say  that  it  was  not 
thus  received  by  the  trial  court  and  Jury? 
Every  legal  presumption  Is  that  they  did  so 
receive  it,  and  that  only  after  great  caution 
and  close  scrutiny  did  they  accept  it  as  true. 
We  admowledge,  ot  course,  that  counsel  for 
appellant  do  not  urge  that  this  evidence  was 
Inadmissible  under  section  320  of  the  Re- 
vised Code,  or  any  similar  statutory  provi- 
sion. Tbey  merely  inveigh  against  the  cre- 
dence given  by  the  Jury  to  this  alleged  con- 
versation with  a  man  now  dead.  ITiis  sub- 
ject is  discussed  in  Mendenhall  v.  SdtuxA 
District,  76  Kan.  173,  176,  90  Pac.  773,  In 
which  it  was  pointed  out  that  such  statutes 
do  not  relate  to  officers  or  agents  of  corpora- 
tions. 

[4]  8.  Touching  the  alteration,  defendant 
testified  that  when  he  executed  the  note  it 
read,  "payable  to  the  order  of  J.  F.  Town- 
send."  Townsend's  agent  testified  that  be- 
fore defendant  signed  it,  and  Id  defendant's 
presence,  he  struck  out  the  words  "the  order 
of,"  and  Inserted  the  word  "bearer."  The 
general  verdict  is  a  finding  of  fact  in  de- 
fendant's favor  on  this  disputed  point.  If 
the  bank  were  a  holder  in  due  course,  with- 
out notice  of  the  alteration,  it  could  recover 
according  to  its  original  tenor ;  but  the  gen- 
eral verdict  foredoeee  that  question.  And 
since  tlie  alteration  was  material,  and  the 
bank  had  no  rights  superior  to  those  of  the 
original  payees  this  d^eats  a  recovery  al- 
together. Oen.  Stat.  1909,  {{  5377,  5378; 
Hocknell  t.  Sheley,  66  Kan.  857,  71  Paa  839; 
Edlngton  v.  McLeod,  87  Kan.  426,  428,  124 
Pac.  163,  4a  L.  R.  A.  (N.  S.)  230,  Ann.  Ca& 
1913E,  315;  Burgess  v.  Blake,  128  Ala.  105, 
28  South.  963,  86  Am.  St.  Rep.  78,  86-95. 

The  Judgment,  turning,  as  it  does,  on  facts 
established  by  some  competent  testimony  and 
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concluded  by  a  general  verdict,  cannot  be 
disturbed.  It  Is  therefore  afltoned.  All  tbe 
Justices  concurring. 


CITY  OF  BTJTTB  v.  McKAT.    (No.  3584.) 
(Supreme  Court  of  Montana.     Sept  SO,  1915.) 

Appeai.  and  Ebrob  $=3119— Decibioks  Af- 
peAi.ABi.B— Obseb  Taxing  Oobts. 

An  order  tazine  coats  is  not  appealable,  but 

most  be  reviewed,  if  at  all,  upon  an  appeal  from 

the  judgment. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 

Error,  Cent  Dig.  §|  82»-839;    Dec.  Dig.  «=» 

U9.] 

Appeal  from  District  Court,  SilTer  Bow 
County;   J.  B.  McCIeman,  Judge. 

Action  by  the  City  of  Butte  against  Nellie 
McECay.  From  an  order  taxing  costs,  plaln- 
tifT  appeals.    Appeal  dismissed. 

J.  V.  Dwyer,  John  A.  Groeneveld,  and  N. 
A.  Rotering,  all  of  Butte,  for  appellant  W.  E. 
Carroll,  of  Butte,  for  respondent 

BRANTLT,  C.  J.  Upon  inspection  of  the 
record  herein,  we  find  that  the  plaintiff  has 
attempted  to  appeal  from  an  order  of  the  dis- 
trict court  taxing  costs.  We  have  frequent- 
ly held  that  such  orders  are  not  appealable, 
but  must  be  reviewed,  If  at  all,  upon  an  ap- 
peal from  the  Judgment.  Murray  v.  Northern 
Paa  By.  Co.,  26  Mont  268,  67  Pac.  625; 
Montana  Ore  Pur.  Co.  v.  Boston  &  Mont 
Con-  C.  &  S.  Mtn.  Co.,  27  Mont  288,  70  Pac. 
1114 ;  King  v.  Allen,  29  Mont  5,  73  Pac.  U07 ; 
Ferris  v.  McNally,  46  Mont  20,  121  Pac  889. 
This  court  Is  therefore  without  Jurisdiction 
to  consider  tbe  merits,  and  hence  ttke  appeal 
is  dismissed. 

Dismissed. 

BANNER  and  HOLLOTVAT,  JJ.,  concur. 


In  re  BI/ACKBUBN'S  ESTATE. 

BLACKBURN  et  al.  v.  STATE  et  el 

(Na  3643.) 

(Snpreme  Court  of  Montana.     Sept.  30,  1915.) 

1.  Taxation  «=a866— Inhebitanci:  Tax— VaI/- 

VS  OF  ESTATK 

It  is  erroneous  to  include  in  an  estate  for 
determination  of  the  inheritance  tax  under  Rev. 
Codes,  f  7724,  the  family  allowance  to  the  wid- 
ow, for,  under  sections  7508,  7510,  7511,  such 
sn  allowance  is  expressly  made  a  charge  npon 
the  estate,  and  not  "property  which  shall  pass 
by  the  inheritance  laws. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Dee.  Dig.  «=s>866.1 

2.  Taxation  «=s»856— "IHHEBrrANCE  Tax" — 
Natuke. 

An  "inheritance  tax"  ia  not  an  imposition 
on  estates  of  decedents,  but  is  a  "duty  imposed 
by  the  state  upon  the  right  to  receive  property 
by  testamentary  disposition  or  succession,  or 
by  any  deed  or  instrument  to  take  effect  on 
or  after  death." 

[Eld.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  {  1673;    Dec  Dig.  <S=856. 

Fop  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Inheritance  Tax.] 


Appeal  from  District  Court,  Silver  Bow 
County;   J.  J.  Lynch,  Judge. 

Action  by  Hannah  A.  Blackburn  and  an- 
other against  the  State  of  Montana  and  an- 
other. From  an  order  of  the  district  court 
fixing  the  value  of  an  estate,  plaintiffs  ap- 
peal.   Reversed. 

Nolan  &  Donovan,  of  Butte,  for  appellants. 
J.  B.  Poindexter,  Atty.  Gen.,  and  W.  H. 
Poorman,  Asst  Atty.  Oen.,  toe  respondents. 

SANN£iR,  J.  [1]  This  appeal  is  from  or- 
ders of  the  district  court  of  Silver  Bow 
county  fixing  the  clear  value  of  the  estate 
of  Gideon  E.  Blackburn,  deceased,  at  $9,960.- 
30,  and  requiring  the  administrator  to  pay 
as  inheritance  tax  thereon  the  sum  of  $99.- 
60.  It  is  established  by  ibe  record  and  con- 
ceded that  under  a  previous  order  duly  made 
the  family  allowance  paid  and  due  the  wid- 
ow of  said  deceased  amounts  to  $3,375 ;  that 
this  sum  was  not  deducted  from,  but  was 
included  in,  the  value  of  the  estate  as  fixed 
by  the  orders;  and  that,  if  deducted,  the 
clear  value  of  the  estate  would  fall  below 
17,500.  Tbe  contentlcm  Is  that  the  amounts 
paid  and  due  the  widow  for  family  allow- 
ance should  have  been  deducted  from  the 
value  of  the  estate  as  found,  and  that,  as 
Dr.  Blackburn  died  Intestate,  and  as  his 
heirs  consist  of  his  widow  and  children, 
the  estate  is  not  subject  to  any  Inheritance 
tax.  We  think  this  contention  must  be  sus- 
tained. The  only  property  of  the  deceased 
which  It  Is  claimed  could  be  subject  to  the 
Inheritance  tax  is  that  which  "shall  pass 
by  the  inheritance  laws  of  this  state";  but 
the  effect  of  the  orders  is  to  tax  the  amounts 
paid  and  due  the  widow  for  her  family  al- 
lowance. Moneys  paid  out  of  an  estate  for 
family  allowance  do  not  pass  by  the  Inher- 
itance laws  of  this  state;  they  are  charges 
against  the  estate  created  by  special  stat- 
utes In  tbe  interest  of  public  policy.  Rev. 
Codes,  §§  7608,  7510,  7511;  Dougherty's  Es- 
tate, 34  Mont  336,  86  Pac.  38;  Wilson  v. 
Wilson,  55  Colo.  70,  132  Pac.  67;  Crenshaw 
V.  Moore,  124  Tenn.  528,  137  S.  W.  924,  34 
I*  R.  A.  (N.  S.)  1161,  Ann.  Cos.  1913A,  165. 

[2]  Again,  the  inheritance  tax  is  not  an 
imposition  upon  the  estates  of  decedents; 
it  is  "a  duty  Imposed  by  the  state  upon  the 
right  to  receive  property  by  testamentary 
disposition  or  succession,  or  by  any  deed  or 
instrument  to  take  effect  at  or  after  death." 
State  ex  rel.  Gllmore  v.  District  Court,  45 
Mont  335,  122  Pac.  922,  Ann.  Cas.  1914A, 
469.  Being  such,  it  of  course  Is  not  designed 
to  apply  to  property  which  Is  not  received  in 
one  of  these  ways.  Seldom  do  the  heirs  of 
a  decedent  receive  all  of  his  estate,  because 
it  Is  chargeable  with  the  payment  of  his 
debts,  the  expenses  of  administration,  and 
family  allowances.  Rev.  Codes,  §  7546.  To 
ascertain  what  they  do  receive,  deductions 
must    necessarily    be    made   for    all    these 
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charges,  and  only  the  residue^  when  sufl9- 
cient  In  amount,  la  subject  to  the  tax.  Ken- 
nedy's Estate,  157  Gal.  617,  108  Pac.  280, 
29  L.  R.  A.  (N.  S.)  428;  Commonwealth's 
Appeal,  127  Pa.  435,  17  AtL  1094;  In  re 
Dimon,  82  App.  Div.  107,  81  N.  X.  Supp. 
428;  Blackmore  &  Bancroft  on  Inheritance 
Tax,  p.  266  et  seq. 

Since,  under  the  provisions  of  our  stat- 
ute (Rev.  Codes,  §  7724),  property  passing  to 
direct  heirs  must  amount  to  $7,500  before  It 
Is  subject  to  an  Inheritance  tax,  no  such  tax 
can  be  imposed  In  this  instance. 

The  orders  appealed  from  are  therefore 
reversed. 

Reversed. 

BRAMTLY,   a  J.,   and   HOLU>WAY,  J., 

concur. 


STATE  ex  rel.  SHERMAN  v.  DISTRICT 
COURT  OF  FIFTEENTH  JUDICIAL  DIST. 
IN  AND  FOR  ROSEBUD  OOUNTX  et  aL 
(No.  3694.) 

(Supreme  Court  of  Montana.    Sept  22,  1915.) 

1.  Counties  «=»196  —  Taxpaybb'b  Action  — 
Necessabt  Pabtixs. 

In  a  taxpayer's  action  to  enjoin  the  county 
commissioners  and  county  clerk  of  a  county^  from 
executing  a  contract  with  a  bidder  whose  bid  for 
printing  and  supplies  had  been  accepted,  the  bid- 
der was  not  only  a  proper,  but  an  indispensable, 
party,  as  she  had  a  right  to  be  heard  on  the 
questions  of  whether  contractual  relations  arose 
in  conseqnence  of  the  acceptance  of  her  bid, 
and  whether  such  relations,  if  created,  should 
be  canceled  or  annulled,  and  an  order  bringing 
her  into  the  case  as  a  defendant  upon  her  ap- 
plication was  authorized  by  Rev.  Codes,  §  6498, 
providing  that,  when  a  complete  determination  of 
a  controversy  cannot  be  had  without  the  pres- 
ence of  parties  other  than  those  before  the  court, 
the  court  must  order  them  to  be  brought  in,  and, 
such  order  having  been  made,  she  had  a  right  to 
demur,  move  to  dissolve  the  restraining  order, 
or  file  an  affidavit  disqualifying  the  judge. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  §  308;    Dec.  Dig.  <S=3l96.] 

2.  Judges  <S=»51— Affidavit  oif  DisquAunri- 

OATION — POWEBS  OF  JUDOE. 

From  the  moment  an  affidavit  disqualifying 
a  judge  was  filed  by  a  party  to  an  action  he 
became  powerless  to  act  further  in  the  suit  ex- 
cept to  set  it  for  trial,  transfer  it  or  call  in  an- 
other judge  to  preside  in  bis  stead. 

[Ed.  Note.— For  other  cases,  see  Judges,  Cent 
Dig.  8f  224-231 ;   Dec.  Dig.  <S=51.] 

Application  by  the  State,  on  relation  of  J. 
A.  Sherman,  for  a  writ  of  review  or  super- 
visory control  directed  to  the  District  Court 
of  the  Fifteenth  Judicial  District  in  and  for 
the  County  of  Rosebud  and  others.  Judg- 
ment and  proceedings  complained  of  annulled. 

G.  A.  Horkan,  of  Forsyth,  and  Walsh,  No- 
lan &  Scallon,  of  Helena,  for  relator.  Loud, 
Collins,  Campbell,  Wood  &  Leavltt,  of  Miles 
City,  for  respondents. 

BANNER,  J.  On  September  26,  1914,  the 
board  of  county  commissioners  of  Rosebud 


county,  Mont — tlien  obinpoeed  of  Tboiuaa 
Alexander,  Craig  Sullenger,  and  J.  H.  Wil- 
liams— caused  a  notice  to  be  published  call- 
ing for  bids  for  county  printing  and  supplies 
for  the  period  of  two  years  from  and  after 
January  3,  1915.  Pursuant  to  this  notice 
written  bids  were  submitted  by  the  Hysham 
Echo,  the  Forsyth  Times-Journal,  and  the 
Rosebud  Courier,  all  newspapers  of  general 
circulation  printed  in  said  county.  These 
bids  were  opened  on  October  10,  1914,  the 
time  fixed  in  the  notice^  and  consideration  of 
the  same  was  continued  to  October  19,  1914, 
at  which  time  the  board,  in  regular  session 
assembled,  accepted  the  bid  of  the  "Hysham 
Echo." 

Thereafter,  and  on  November  14, 1914,  one 
J.  A.  Werner,  a  taxpayer,  filed  his  complaint 
in  the  district  court  of  said  county,  naming 
the  county  commissioners  and  R.  J.  Cole,  the 
county  clerk,  as  defendants,  in  whldi  It  was 
alleged,  in  substance,  that  the  bid  so  accept- 
ed was  not  the  lowest  or  best  bid,  that  its 
acceptance  was  not  for  the  best  Interests  of 
the  county,  that  the  action  of  the  board  was 
not  founded  upon  an  honest  consideration  of 
the  merits  of  the  bids  submitted,  but  was  ar- 
bitrary and  from  improper  motives,  that  the 
defendants  "threaten  and  are  about  to  sign 
and  execute  •  *  *  a  contract  with  the 
Hysham  Echo"  in  accordance  with  its  accept- 
ed bid,  and  praying  that  they  be  enjoined 
from  so  doing.  On  this  complaint  an  order 
to  show  cause,  coupled  with  a  restraining  or- 
der, was  issued  by  Hon.  Charles  L.  Crum, 
one  of  the  judges  of  said  court,  and  served 
upon  the  defendants  named  In  the  complaint 
Thereafter  a  general  demurrer  to  the  com- 
plaint and  an  affidavit  by  the  defendant 
Alexander,  imputing  bias  and  prejudice  to 
Judge  Crum,  were  filed ;  the  latter  occurring 
on  December  11,  1914. 

On  January  20,  1915,  J.  A.  Sherman,  the 
relator  herein,  who  was  and  Is  the  proprietor 
of  the  Hysham  Echo,  filed  in  the  Werner 
suit  a  petition  alleging  her  interest  in  the 
subject-matter  thereof  and  praying  leave  "to 
Intervene  as  a  party  defendant,"  which  peti- 
tion was  presented  ex  parte  to  Hon.  George 
W.  Pierson,  the  other  judge  of  said  court, 
and  he,  by  an  order  at  chambers,  on  Janu- 
ary 27,  1915,  granted  leave  to  the  relator  "to 
appear  in  said  cause  as  a  party  defendant 
and  to  file  answer  to  the  complaint  and  to  do 
ail  other  tilings  as  a  party  defendant  by  law 
provided."  Thereafter,  and  on  June  10,  1916, 
the  relator  filed  and  served  in  Werner's  suit 
a  general  demurrer  to  the  complaint,  a  mo- 
tion to  dissolve  the  restraining  order  and  an 
affidavit  Imputing  bias  and  prejudice  to 
Judge  Crum;  after  which,  but  on  the  same 
day,  Werner's  counsel  filed  a  pnecipe  de- 
manding that  the  derk  enter  the  default  of 
relator  "for  his  failure  to  intervene  in  ac- 
cordance with  the  leave  heretofore  granted," 
and  this  was  done. 
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On  the  next  day,  Jtine  llth,  Werner  served 
an  counsel  for  relator  a  motion  to  strike 
from  the  flies  her  demurrer,  her  motion  to 
dissolve,  and  her  affidavit  of  disqualification. 
This  motion  was  grounded  on  the  fact  that 
In  these  papers  rdator  denominated  herself 
a  defendant,  that  she  was  not  a  plaintiff  or 
defendant  in  the  action,  and  that  said  docu- 
ments do  not  singly  or  collectively  consti- 
tute an  intervention.  With  the  motion  was 
served  a  notice  that  the  same  would  be  pre- 
sented for  hearing  on  that  day  at  2  p.  m., 
though  no  order  shortening  the  time,  nor 
any  showing  for  such  an  order,  nor  any 
waiver  of  time  was  bad.  Thereafter,  and  at 
2  p.  m.  of  June  lltb,  the  following  proceed- 
ings occurred  in  open  coart  before  Judge 
Crum:  The  connty  attorney  who  had  come 
Into  office  on  January  4, 1915,  asked  and  was 
given  leave  to  withdraw  the -affidavit  of  di»i 
qoalification  made  and  filed  by  the  defend- 
ant Alexander.  He  then  moved  to  substitute 
R.  W.  Blakesley,  O.  S.  Warren,  and  Walter 
dark,  who  had  become  commissioners  and 
clerk,  respectively,  as  defoidants  In  place  of 
Alexander,  SBllenger,  and  Cole,  which  was 
don&  He  then  withdrew  the  defendants'  de- 
mnrrer  to  the  complaint  and  refused  to  fur- 
ther plead.  Thereupon  the  court.  Judge  Crum 
presiding,  sustained  Werner's  motion  "to 
strike  from  the  files  all  papers  filed  on  be- 
half of  J.  A.  Sherman,"  entered  the  default 
of  the  commissioners  and  clerk,  heard  testi- 
mony on  behalf  of  Werner,  and  entered  a 
judgment.  The  Judgment  contains  findings 
to  the  effect  that  In  accepting  the  bid  of  the 
Hysham  Echo  the  board  abused  its  discre- 
tion and  acted,  not  fairly  or  impartially,  but 
fraudulently  and  In  collusion  with  said  bid- 
der. In  disregard  of  the  welfare  of  the  tax- 
paying  citizens  of  the  county ;  and  it  decrees 
that  the  existing  board  and  county  clerk  be 
perpetually  enjoined  "from  in  any  manner 
recognizing  or  attempting  to  recognize  any 
contractual  relation  whatsoever"  with  the 
Hysham  Echo  as  the  result  of  the  acceptance 
at  Its  bid. 

Neither  the  relator  nor  her  counsel  was 
present  or  represented  at  any  of  the  proceed- 
ings had  on  June  llth,  but  she,  in  conse- 
quence of  the  facts  above  narrated,  there- 
after applied  to  this  court  for  a  Writ  of  re- 
view or  supervisory  control,  as  might  be  most 
ai^ropriate,  to  annul  the  same.  Upon  a  cita- 
tion and  the  record  as  certified  to  this  court 
responsive  to  the  writ  of  review,  the  matter 
was  heard  and  submitted;  and  on  July  7th 
we  entered  a  final  order  annulling  the  Judg- 
ment complained  of  and  all  the  proceedings 
In  Werner's  suit  anterior  to  the  Judgment 
and  subsequent  to  the  filing  therein  by  the 
relator  of  her  affidavit  of  disqualification, 
stating  that  the  opinion  of  this  court  would 
follow  at  our  convenience. 

[1,2]  Several  reasons  might  be  assigned 
for  the  concIu8l<Hi  aunonnced,  but  the  follow- 
ing win  suffice:    Whether  contractual  rela- 


tions arose  between  the  relator  and  the  coun- 
ty of  Rosebud  in  consequence  of  the  accept- 
ance of  her  bid  by  the  duly  elected  and  act- 
ing board  of  county  commissioners  of  that 
county,  and  whether  such  relations,  If  creat- 
ed, should  be  canceled  or  annulled  for  the 
reasons  assigned  in  Werner's  complaint  or 
in  the  Judgment  befora  us,  were  matters 
upon  which  she  was  entitled  to  be  heard  and 
which  could  not  be  determined  behind  her 
back.  She  was  therefore  not  only  a  proper, 
but  an  indispensable,  party  to  the  Werner 
suit  (Wright  V.  Commissioners,  6  Mont  29,  9 
Pac.  543 ;  State  ex  rel.  Gibson  v.  Stewart  et 
al.,  50  Mont.  404,  147  Pac.  276),  and  the  order 
of  Judge  Pierson  bringing  her  into  the  case 
as  a  defendant  was  clearly  authorized  (Rev. 
Codes,  i  6498).  This  being  true,  the  right  of 
the  relator  prior  to  a  default  properly  enter- 
ed to  file  a  general  demurrer  to  Werner's 
complaint,  or  a  motion  to  dissolve  the  re- 
straining order  Issued  thereon,  or  an  affi- 
davit disqualifying  Judge  Crum,  or  all  of 
such  papers,  as  she  did  do,  cannot  be  open 
to  question,  and  from  the  moment  such  affi- 
davit was  filed  Judge  Crum  became  power- 
less to  act  further  in  the  suit,  save  to  set  It 
for  trial,  to  transfer  it,  or  to  call  in  another 
Judge  to  preside  in  his  stead.  State  ex  rel. 
Goodman  v.  District  Court,  46  Mont  492,  128 
Paa  913. 

It  follows  that  all  the  proceedings  had  and 
done  by  him  on  June  11,  1915,  Including  the 
Judgment  In  question,  were  and  are  null  and 
void. 

BRANTIiY,   O.   J.,    and   HOLLOWAY,   J., 

concur. 


FOKTMAN  V.  LEGOERINI.     (No.  8403.) 
(Supreme  Coart  of  Montana.    Sept  30,  1915.) 
Fbatjds,  SxATtiTE  OF  «=5>23— Pbomise  to  An- 

BWEB   FOB   ANOTHEB'S   DEBT  —   OoLLATEBAI. 

TJnoertakino. 

The  oral  promise  of  one,  when  introdadna 
prospective  purchasers,  "If  they  don't  pay,  I 
will,"  is  as  matter  of  law  collateral,  within  the 
statute  of  frauds  ;  the  language  being  susceptible 
of  only  one  meaning,  and  the  seller,  even  if 
giving  credit  solely  to  such  promisor,  having  no 
right  to  do  so. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent  Dig.  Sf  18, 1»;  Dec.  Dig.  <3s323.] 

Appeal  from  District  C!ourt,  Lewis  and 
CJlark  County;  J.  Miller  Smith,  Judge. 

Action  by  C.  H.  Fortman  against  John 
Leggerlni.  Prom  a  judgment  for  plaintiff 
and  an  order  denying  a  new  trial,  defendant 
appeals.  Reversed  and  remanded,  with  di- 
rections. 

Wight  &  Pew,  of  Helena,  for  appellant. 
Edw.  Horsky,  of  Helena,  for  respondent 

SANNER,  J.  This  action  originated  In  the 
Justice's  court  of  Helena  township.  The 
plaintiff  filed  as  his  complaint  an  account 
showing  a  balance  for  goods,  wares,  and 
merchandise  "dicdd  to  Stagnoli  &  Ouldl,  goar- 
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anteed  by  John  Leggerlnl."  The  defendant 
answered  In  writing,  denying  any  indebted- 
ness to  the  plaintiff,  and  specifically  deny- 
ing tjiat  he  had  guaranteed  the  payment  of 
any  sum  of  money  to  the  plaintiff  for  or  on 
account  of  Stagnoll  &  Guldi.  On  these  plead- 
ings the  cause  was  tried  before  the  Justice  of 
the  peace,  as  also*  in  the  district  court, 
wUther  it  came  on  appeal.  The  trial  in  the 
district  court  resulted  in  a  verdict  and  Judg- 
ment for  the  plaintiff,  and  from  that  Judg- 
ment, as  well  as  from  an  order  denying  his 
motion  for  new  trial,  the  defendant  has  ap- 
pealed to  this  court  His  principal  conten- 
tion is  that  upon  the  evidence  presented  he 
was  entitled  to  prevail  as  a  matter  of  law. 

The  transaction  upon  which  It  is  sought 
to  hold  the  defendant  was  oral,  and  the  case 
made  in  support  of  the  Judgment  consists  of 
the  testimony  of  the  plaintiff  (Mr.  Fortman), 
that  of  Ills  bookkeeper  (Mr.  Holt),  and  cer- 
tain exhibits.    Mr.  Fortman  testified  that : 

About  April  8,  1912,  the  defendant,  an  old 
customer,  came  to  his  place  of  business  with  two 
strangers  named  StagnoU  and  Guidi  who  wished 
"to  purchase  some  macliinery.  After  introducing 
the  gentlemen  to  me,  Mr.  Leggerini  said  to  let 
them  have  what  they  wanted,  and  he  would 
see  that  it  was  paid  for,  and,  If  they  did  not  pay, 
he  would.  As  a  result  of  that  conversation  and 
that  statement  by  Mr.  Leggerini  I  let  the  gentle- 
men have  some  goods.  *  *  *  I  rendered  a. 
bill  and  charged  the  goods  up  to  Mr.  John  Leg- 
gcrini." 

These  goods  were  gotten  on  eight  differ- 
ent occasions.  With  every  purchase  plain- 
tiff delivered  a  sale  slip  stating  the  items 
furnished,  with  their  prices,  and  each  of 
these  slips  was  headed : 

"Name,  A.  Stagnoll.  Address,  Leggerini;" 
or  "Name,  Astone  StagnoU.  Address,  lieg- 
gerini." 

On  the  indebtedness  thus  incurred  StagnoU 
or  Ouldl  paid  $21.55,  leaving  the  balance 
sued  for.    Touching  this,  the  plaintiff  says: 

"I  was  never  able  to  get  any  payment  from 
Stagnoll  &  Ouidi,  although  I  attempted  to  do 
ao.  I  made  demand  on  them  more  than  once. 
After  trying  to  get  payment  from  StagnoU  & 
Guidi,  I  tried  to  collect  of  Mr.  Leggerini." 

In  the  course  of  his  efforts  to  collect  from 
Stagnoll  &  Guidi,  plaintiff  on  December  9, 
1912,  took  a  vendor's  Hen  note  from  Guidi, 
who  was  then  in  sole  possession.  Learning 
afterwards  that  the  chattels  of  Stagnoll  & 
Guidi  were  being  seized  under  a  mortgage 
to  Leggerini,  plaintiff  made  demand  for  the 
articles  mentioned  in  the  note,  but  did  not 
pursue  that  remedy  further  upon  being  told 
by  counsel  for  Leggerini  that  failure  to  file 
the  note  rendered  it  valueless  as  a  Hen.  Re- 
called after  motion  for  nonsuit  the  plaintiff 
added : 

"When  Mr.  Leggerini  brought  those  two  men 
in  there,  he  said  he  had  leased  them  a  piece  ot 
his  ground,  and  they  wanted  some  goods  and 
macUnery  •  •  •  to  work  on  this  ground  that 
he  liad  leased  them." 

Being  asked  to  whom  he  "looked  for  pay- 
ment of  the  goods  furnished  to  Stagnoll," 
he  answered:   "John  LeggerlnL" 


Mr.  Holt  testified  that  the  defendant,  when 
presenting  Stagnoll  and  Guldl  at  plaintiffs 
store,  said: 

"They  are  strangers  here.  They  are  all  right. 
Let  them  have  what  they  want,  and  ttiey  wilt 
pay  for  it  and  if  they  do  not  pay  for  it,  I  will." 

The  goods  were  charged  to  Leggerini,  and 
biUs  were  mailed  to  him  monthly  up  to  July 
1st  when  he  appeared  and  said: 

"I  don't  want  to  get  their  account  mixed  up 
with  mine.  You  have  got  that  stuff  charged 
to  me.  Take  it  off  my  account  and  open  up  an 
account  with  them,  and  if  they  don't  pay  for  it, 
I  wiU." 

In  consequence  of  this  Mr.  Leggerini  was 
credited  with  the  amount  of  these  items 
which  were  then  charged  to  Stagn'oll  &  Guidi. 

The  exhibits  consist  of :  (1)  The  sale  sUps 
above  referred  to;  (2)  and  (3),  debit  cards, 
part  of  plaintiff's  system  of  bookkeeping,  con- 
taining charges  to  John  Leggerini  and  includ- 
ing items  Usted  as  "StagnoU  &  Guldl"  or 
"StagnoU";  (4)  debit  cards  headed,  "Name, 
Antone  Stagnoll.  Recommended  by  Leggeri- 
ni," and  containing  all  the  charges  Involved 
in  this  action;  (5)  the  account  as  filed  in  the 
Justice's  court;  and  (6)  the  vendor's  lien, 
note  mentioned  above. 

At  the  close  of  this  evidence  the  defend- 
ant renewed  his  motion  for  nonsuit,  the 
general  grounds  of  which  were  tliat  the  com- 
plaint pleads  a  guaranty,  not  an  original  ob- 
ligation, .  and  that  the  evidence  shows  no 
original  obligation,  but  a  guaranty,  which, 
being  oral,  is  within  the  statute  of  frauds. 
This  was  overruled,  and  the  defendant  then 
introduced  evidence  tending  to  show  that  he 
had  neither  incurred  nor  guaranteed  the  In- 
debtedness In  question.  As  a  part  of  defend- 
ant's evidence  there  was  also  Introduced  a 
letter  to  him  by  counsel  for  plaintiff,  dated 
March  13,  1913,  demanding  that  the  defend- 
ant "pay  the  balance  due  on  the  account  of 
the  purchase  of  certain  merchandise  made 
by  StagnoU  &  Guldl,  which  was  guaranteed 
by  you." 

The  plaintiff  concedes  that  upon  the  lan- 
guage ot  Leggerini  alone  an  oral,  and  there- 
fore invalid,  promise  to  answer  for  the  debt 
default  or  miscarriage  of  another  is  shown ; 
but,  claiming  the  authority  of  McGowan  Com. 
Co.  v.  Midland  Coal  &  Lumber  Co.,  41  Mont 
211,  108  Pac.  655,  he  asserts  that  the  trans- 
action, viewed  in  the  light  of  the  circum- 
stances, constitutes  an  original  indebtedness 
on  the  part  of  defendant  for  which  recov- 
ery may  be  had.  We  think  it  perfectly  clear 
from  the  record  that  the  whole  course  of  the 
litigation  up  to  the  time  the  motion  for  non- 
suit was  made  proceeded  upon  the  theory  of 
guaranty,  and  whether  the  plaintiff,  after 
pleading  and  trying  his  case  upon  that 
theory,  can  now  vindicate  the  Judgment  as 
for  an  original  obligation,  is,  to  aay  the  least 
open  to  serious  dou4>t  Assuming,  however, 
that  he  may.  we  do  not  think  that  the  Mc- 
Gowan Case  affords  any  warrant  for  the 
present  Judgment  Ib  that  case  the  facts 
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vera  tbat  one  Gibson,  wbo  had  a  contract 
with,  the  lumber  comiMiiiy  to  move  some  logi° 
belonging  to  It,  sought  credit  of  the  McGowan 
Company  and  was  refused.  An  officer  of  the 
McGowan  Company  Informed  Mr.  Clark,  the 
manager  of  the  lumber  company,  of  this, 
saying : 

"Mr.  Gibson  has  applied  to  us  for  credit  to 
carry  on  his  logging  operations,  and  we  have  de- 
cided we  cannot  give  him  any  credit,  as  we  do 
not  think  him  good." 

To  which  Mr.  Clark  said: 

"You  don't;  am  I  goodr* 

Mr.  McGowan  said: 

"lou  certainly  are^" 

And  Clark  said: 

"An  right;  yon  let  Gibson  have  what  ha  re- 
quires, what  be  needs,  and  I  will  see  that  it  is 
paid,  and  yon  keep  our  office  notified  from  time 
to  time  what  the  amount  i&" 

This  language  was  at  least  equlvocah  The 
Inference  from  it  that  Clark  Intended  to  bind 
the  lumber  company  originally  was  certain- 
ly as  permissible  as  that  he  intended  It  to 
act  only  as  a  guarantor.  Besort  to  evidence 
aUnnde  and  a  Judgmrait  for  the  plalntUT  on 
all  the  facts  were  therefore  held  proper,  un- 
der the  role  stated  In  20  Oyc.  164,  as  fol- 
lows: 

"It  is  often  difficult  to  determine  from  the 
mere  words  in  which  a  promise  is  made  whether 
an  undertaking  is  collateral  to  the  engagement 
or  liability  of  a  third  person,  or  an  entirely  in- 
dependent and  originu  undertaking.  In  such 
cases  courts  must  rely  on  the  idrcumstanoes  of 
each  particular  case  and  its  general  features  in 
order  to  ascertain  the  intent  of  the  parties,  and 
how  they  viewed  it,  when  it  is  doubtful  wheth- 
er it  was  a  contract  of  suretyship  or  guaranty 
or  an  original  undertaking." 

And  It  was  with  reference  to  thla  nde  that 
this  court  said: 

"Whenever  from  the  language  employed  by  the 
promisor  reasonable  men  might  draw  different 
conclusions  or  inferences,  then  the  intention  of 
the  parties  at  the  time  the  promise  was  made  be- 
comes a  subject  of  legitimate  inquiry." 

We  do  not  understand,  however,  that  where 
the  language  used  Is  clear  and  unequivocal, 
where  It  is  such  that  by  immemorial  usage 
and  common  consent  it  has  but  one  meaning, 
there  is  anything  for  the  circumstances  to 
aid.  Generally  speaking,  an  unwritten  prom- 
ise to  respond  in  the  first  place  Is  not  within 
the  statute;  but  an  unwritten  promise  tO' 
respond  only  after  the  failure  of  another  is 
within  the  statute.  Jones  v.  Cooper,  1  Cowp. 
227 ;  Peckham  v.  Farla,  3  Doug.  13.  In  the 
present  case  the  words  of  the  defendant  were 
perfectly  dear.  "If  they  don't  pay,  I  will,"» 
can  mean  nothing  else  than  that  he  should 
respond  only  after  default  by  Stagnoll  & 
Gnidi.  It  is  settled  law  in  this  state  that, 
whenever  one  person  Introduces  another  to 
a  merchant  as  a  prospective  customer  and 
agrees  to  pay  for  such  goods  as  the  cus- 
tomer may  purchase,  in  case  the  latter  does 
not,  the  agreement  la  collateral,  and.  It  not 


in  writing,  is  void.  Ealispell  I^uor  Co.  v. 
McGovem,  33  Mont  394,  84  Pac.  709. 

The  plaintiff  Invokes  as  a  rule  the  proposi- 
tion that,  "when  the  statute  of  frauds  is  in- 
volved, the  primary  question  is:  To  whom 
was  credit  given?"  and  he  contends  that, 
because  be  says  he  looked  to  the  defendant, 
his  case  Is  made.  The  question,  "To  whom 
was  credit  given?"  is  often  important  where 
the  language  is  indecisive,  but  even  then  the 
inquiry  is  whether  the  credit  was  given 
solely  to  the  promisor,  and  whether  the 
promisee  had  the  right  to  do  so.  Wood  on 
the  Statute  of  Frauds,  §  98.  "In  all  such 
cases  it  is  requisite  that  credit  should  be 
given  exclusively  to  the  promisor;  if  any 
credit  be  given  to  him  for  whose  benefit  the 
promise  is  made,  the  promisor  is  npt  liable 
unless  his  promise  Is  in  writing,  and  this  is 
so  although  the  collateral  undertaking  may 
have  been  the  principal  Inducement  to  the 
delivery  of  the  goods."  20  Cyc.  181;  Mc- 
Gowan Com.  Co.  V.  Midland  Coal  &  Lumber 
Co.,  supra.  These  qualifications  are  neces- 
sary, for  the  statute  is  not  to  be  annulled  by 
applying  the  rule  of  "credit  given"  In  a  case 
where  it  was  erroneously  given  or  in  a  case 
of  undoubted  guaranty,  merely  because  with- 
out such  guaranty  the  sale  would  not  have 
been  made. 

Our  Code  defines  the  conditions  npon  whKSi 
a  promise  to  answer  for  the  obligation  of 
another  may  be  deemed  the  original  obliga- 
tion of  the  promisor.  So  far  as  pertinent 
here,  they  are: 

"Where  the  creditor  parts  with  value,  •  •  ♦ 
in  terms  or  under  circumstances  such  as  to  ren- 
der the  party  making  the  promise  the  principal 
debtor,  and  the  person  in  whose  behalf  it  is 
made,  his  surety.''    Rev.  Codes,  {  6660. 

By  virtue  of  what  can  it  be  said  that  Stag- 
noil  &  Guldl  became  sureties  for  Leggerlni 
in  the  purchases  here  involved?  To  draw 
any  such  Inference  from  the  terms  themselves 
would  be  an  extravagant  perversion  of  lan- 
guage. Assuming,  however,  that  under  this 
statute  an  inquiry  into  the  circumstances 
may  be  had,  even  though  the  terms  be  clear, 
the  record  discloses  nothing  to  overcome  the 
plain  pnrport  of  the  language  imputed  to 
Leggerlnl,  and  upon  which  the  plaintiff  for 
the  most  part  consistently  acted,  viz.,  that 
Leggerlni  should  pay  If  the  others  did  not 

It  is  our  opinion  that  the  plaintiff's  evi- 
dence presente  a  collateral  undertaking 
which  was  not  in  writing,  and  the  motion 
for  nonsuit  should  have  been  sustained.  The 
Judgment  and  order  appealed  from  are  there- 
fore reversed,  and  the  cause  is  remanded, 
with  cUrectlons  to  enter  Judgment  for  the 
defendant 

Beversed  and  remanded. 

BBANTLX,  a  J,  and  HOLLOW  AY,  J., 
concur. 
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FIRST  NAT.   BANK  OF  MIIiES  CITT  t. 

MARSHAUi  «t  aL    (No.  3533.) 
(Supreme  Ck)nrt  of  Montana.     Sept  30,  1915.) 

1.  Chattel  Mobtoaoss  9s»98  —  Renewai.— 
Debts  Covered— Sevebal  Notes, 

Where  defendant,  after  becoming  indebted 
to  defendant  bank,  executed  two  notes  on  audi 
indebtedness,  and  one  chattel  mortgage  to  se- 
cure both  notes,  the  mortgage  reciting  the  to- 
tal of  the  two  notes  as  its  consideration,  the 
giving  of  two  notes  payable  at  different  dates 
does  not  divide  the  debt,  so  as  to  require  an  af- 
fidavit of  renewal  of  the  chattel  mortgage  with- 
in 60  days  after  the  first  note  falls  due,  aa  re- 
quired by  R«v.  Oodes,  {  5703 ;  a  creditor's  per- 
mission that  his  debtor  may  pay  in  InstallmentB 
not  operating  to  divide  the  debt  into  several 
debts. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, C«nt.  Dig.  I  182;    Dec.  Dig.  <S=>98.] 

2.  Chattbi.  Mobtoaoes  «=998 —■  Renewai — 
Statutoby  Pbovibionb— Constbuction. 

Since  Rev.  Codes,  §  6763,  prescribes  spe- 
cial methods  of  renewing  and  perpetuating  only 
the  liens  of  those  chattel  mortgages  given  to 
secure  separate  debts  falling  due  after  one 
year.  Rev.  Codes,  §  6762,  covers  all  other  cases, 
including  those  where  there  is  a  single  chattel 
mortgage  on  a  single  debt,  evidenced  by  several 
notes  falling  due  within'  one  year,  so  that,  to 
preserve  tiie  lien  of  a  mortgage  of  the  latter 
class,  it  ia  not  necessary  to  comply  with  the 
provisions  of  section  6763  as  to  affidavits  of  re- 
newal when  each  note  matures. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  f  182;    Dec.  Dig.  «=a98.1 

3.  Chattki,  Mokioaqes  «=»98  —  Renewai, — 
Affidavits— Taking  Possebsion. 

Where  a  chattel  mortgage  stipulates  that 
the  mortgagee  may,  at  the  due  date  of  the  first 
of  two  notes  secured  by  the  mortgage,  take  pos- 
session of  the  property,  he  is  not  bound  to  do 
so  to  preserve  Lis  lien ;  but  such  action  is  op- 
tional with  Idm,  tUtliough  to  preserve  his  lien 
he  must  make  affidavit  of  renewal  within  60 
days  of  the  maturity  of  the  debt,  though  that  be 
in  less  than  a  year,  as  required  by  Rev.  Codes, 
i  5763,  if  he  fails  to  take  possession. 

[Kd.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  |  182;   Dec.  Dig.  <S=»8.] 

Appeal  from  District  Court,  Cuater  Comi- 
ty;   C.  C.  Hurley,  Judge. 

Action  by  the  First  National  Bank  of  AOles 
City,  a  corporation,  against  W.  C^  Marshall 
and  the  Conunercial  State  Bank  of  Miles 
City.  From  a  Judgment  for  defendant  Com- 
mercial State  Bank,  plaintiff  appeals.  Af- 
firmed. 

George  W.  Farr  and  H.  B.  Herrick,  botti 
of  Miles  City,  for  appellant.  Loud,  Collins, 
■  CampbeU,  Wood  &  Leavltt,  of  Miles  City,  for 
respondents. 

BRANTLY,  a  J.    This  Is  an  appeal  by  the 

plaintiff,  the  First  National  Bank  of  Miles 
City,  Cfuster  county,  from  a  decree  rendered 
against  it  and  In  favor  of  defendant  Com- 
mercial State  Bank,  of  the  same  place,  here- 
after referred  to  as  the  defendant  bonk,  In  an 
action  brought. by  the  former  to  foreclose  a 
mortgage  executed  to  it  by  the  defendant 
Marshall.  This  defendant  failed  to  appear 
and  bis  default  was  entered.  Though  formal 
Issues  were  made  between  the  plaintiff  and 
the  defendant  bank,  the  cause  was  submitted 


for  decision  upon  an  agreed  statement  ot 
facts  which  may  be  epitomized  as  follows: 

On  December  13,  1910,  Marshall,  being 
Indebted  to  the  plaintiff  In  the  sum  of  $2,- 
290.85,  executed  to  it  bis  promissory  note 
therefor,  due  in  6  months  after  Deceml>er  30, 
1910,  with  Interest  at  10  per  cent  per  an- 
num, and  also  attorney's  fees  in  case  resort 
to  legal  proceedings  was  necessary  in  order  to 
enforce  collection.  To  secure  payment  ot 
this  note  he  executed  and  delivered  to  the 
plaintiff  a  mortgage  upon  certain  horses  and 
other  personal  property  in  Custer  county. 
The  mortgage  contained  this  recital: 

"Said  property  is  clear  of  incumbrances,  ex- 
cept two  notes  to  the  Ommercial  State  Bank 
of  Miles  City,  one  for  ($8,000)  eight  thousand 
dollars,  and  one  for  ($7,670)  seven  thousand  six 
hundred  seventy  dollars,  secured  by  mortgage 
upon  above  property," 

This  mortgage  was  duly  acknowledged  and 
recorded.  Theretofore,  on  November  29, 1010. 
Marshall,  being  indebted  to  the  defendant 
bank  in  the  sum  of  $15,670,  executed  to  tt 
the  two  notes  mentioned  in  plaintiff's  mort- 
gage,  the  one  for  $7,670,  due  and  payable  in  . 
6  months  thereafter,  and  the  other  for  $8,- 
000,  due  and  payable  in  12  months,  each  cour 
taining  the  same  stipulations  for  Interest  and 
attorney's  fees  as  that  due  to  plaintiff.  To 
secure  the  payment  of  them  he  executed  to 
the  defendant  bank  a  mortgage  upon  the 
property  Included  In  plalntHTs  mortgage. 
The  consideration  named  therein  was  tlie 
sum  of  $15,670,  and  it  was  stipulated  that 
this  sum,  with  Interest,  should  be  paid  at  tbe 
expiration  of  one  year  from  date,  according 
to  tbe  terms  and  tenor  of  tbe  two  notes. 
Both  mortgages  contained  the  usual  stipula- 
tions prohibiting  removal  of  the  property, 
etc.,  and,  in  case  the  notes  secured  by  them 
should  not  be  paid  at  maturity  in  accordance 
with  their  terms,  authorizing  the  mortgagees, 
at  their  option,  to  take  possession  of  it  and 
cause  it  to  be  sold,  and  to  apply  the  proceeds 
to  the  discharge  of  the  indebtedness.  None 
ot  the  indebtedness  due  the  plaintiff  was 
ever  paid,  except  tbe  sum  of  $290  paid  on 
August  23,  1911.  On  July  10,  1011,  plaintiff's 
mortgage  was  renewed  by  the  filing  of  a  re- 
newal affidavit  as  provided  by  the  statute. 
On  August  18,  1911,  Marshall  paid  to  the 
defendant  bank  $650,  and  on  October  11th 
$7,823,  both  of  which  sums  were  applied  <x> 
the  discbarge  of  the  note  for  $8,000.  These 
amounts  consisted  of  the  proceeds  of  sales 
of  portions  of  the  mortgaged  property  made 
ty  Marshall  with  the  consent  of  both  mort- 
gagees. When  this  action  was  brought,  there 
was  due  to  tbe  defendant  bank  upon  the 
$8,000  note  a  balance  of  $224.78,  besides  the 
full  amount  of  the  note  for  $7,670,  with  in- 
terest On  January  12,  1912,  the  defendant 
bank  filed  an  affidavit  in  renewal  of  its  mort- 
gage. In  which  it  claimed  that  there  was  still 
due  to  it  tbe  sum  of  $8,666.10.  During  the 
pendency  of  the  action,  and  by  the  consent 
of  plaintiff  and  the  defendant  bank,  the  court 
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appointed  a  receirer,  wltb  directions  to  take 
possession  of  and  sell  the  remainder  of  the 
mortgaged  property  and  to  pay  the  proceeds 
into  the  hands  of  the  clerk,  subject  to  the 
order  of  the  court  This  he  did,  realizing 
therefrom  the  sum  of  $2,971.30. 

[1]  In  anbmlttlng  the  cause  as  tbey  did, 
It  was  the  purpose  of  the  parties,  as  appears 
from  the  recitals  in  the  statement  of  facts, 
to  present  and  have  determined  the  single 
question  whether,  by  failing  to  file  Its  affi- 
davit of  renewal  of  Its  mortgage  until  after 
the  lapse  of  60  days  from  the  date  of  the 
maturity  of  the  note  for  $7,670,  the  defendant 
bank  lost  the  lien  of  its  mortgage  pro  tanto, 
and  for  this  reason  the  plaintiff  is  Mititled 
to  have  the  sum  of  money  in  the  hands  of  the 
derk,  less  the  small  balance  due  on  the  note 
for  $8,000,  applied  to  the  discharge  of  the 
note  secured  b^  Its  mortgage.  The  district 
court  held  that  the  lien  of  the  defendant 
bank  was  in  no  wise  impaired  by  its  omlscdon 
to  renew  its  mortgage  upon  the  maturity  of 
the  first  note,  and  hence  that  It  was  entitled 
to  have  the  funds  in  the  hands  of  the  clerk 
applied  to  the  balance  due  it.  The  sole  ques- 
tion presented  by  the  appeal  is  whether  this 
holding  is  correct. 

The  contention  of  counsel  for  plaintiff  is 
that,  though  the  amount  due  the  defendant 
bank  prior  to  the  mortgage  transaction  was  a 
single  debt,  the  taking  of  the  two  notes  con- 
verted It  Into  two  separate  debts,  or,  in  any 
event,  into  a  debt  due  and  payable  in  In- 
stallments, and  that  it  was  Incumbent  upon 
It  to  file  the  affidavit  of  renewal  within  60 
days  after  the  first  note  matured,  or  resort 
to  the  alternative  of  taking  possession  of  the 
property,  at  the  peril  of  losing  Its  lien  as  to 
this  note.  As  appears  from  a  memorandum 
opinion  fonnd  in  the  record,  the  district  court 
concluded,  upon  the  facts,  that  the  debt, 
though  payable  In  two  installments,  was  a 
single  debt,  and  that  the  necessity  for  re- 
newal arose  only  after  the  maturity  of  the 
second  note.  The  conclusion  that  the  two 
notes  represented  a  single  debt,  and  were  so 
regarded  by  the  parties.  Is  fully  Justified  by 
the  statement  of  facta  The  consideration 
recited  in  ttie  mortgage  was  the  gross  sum 
due,  and  it  is  stipulated  that  Marshall  was 
Indebted  to  the  defendant  bank  in  that  sum. 
He  contention  of  counsel  assumes  that  the 
debt  was  originally  single.  The  stipulations 
In  the  mortgage  are  somewhat  inconsistent 
with  eadi  other,  and  render  it  somewhat  am- 
biguous as  to  what  was  tine  intention  of  the 
parties  with  reference  to  the  date  at  which 
payment  of  any  part  of  the  sum  could  be  law- 
fully demanded.  Even  this,  however,  tends 
to  show  that  both  regarded  the  two  notes  as 
representing  a  single  Indebtedness. 
•  But,  aside  from  these  considerations,  does 
an  arrangement  between  a  creditor  and  his 
debtor,  by  which  the  latter  is  permitted  to 
discharge  bis  obligation  In  Installments, 
change  the  character  of  it,  so  that  each  In- 
Btallm^it   becomes   a   s^[>arate  'debt?    We 


think  not  If  a  single  note  bad  been  executed 
by  Marshall,  payable  In  two  or  more  install- 
ments, it  could  not  be  said  that  each'  install- 
ment was  a  distinct  debt  With  no  greater 
propriety  may  It  be  urged  that  the  execution 
of  two  notes  wrought  a  different  result. 
True,  such  an  arrangement  may  affect  the 
manner  and  time  of  eaforclng  payment  of  the 
different  installments,  but  the  Indebtedness 
and  the  obligation  to  discharge  it  remains  the 
same. 

[2]  The  right  to  hypothecate  personal  prop- 
erty as  security  by  means  of  a  chattel  mort- 
gage, as  this  expression  is  ordinarily  used, 
is  of  statutory  origin.  Its  validity  In  the  first 
instance,  the  duration  of  the  lien  created  by 
it,  and  the  right  to  extend  or  renew  it  rest 
upon  a  compliance  with  the  provisions  of  the 
statute.  Rosenbaum  Bros.  v.  Ryan  Bros.  Co., 
33  Mont  424,  84  Pac.  1120.  Section  6762  of 
the  Revised  Codes  declares: 

"Every  mortgage  of  personal  property,  made, 
acknowledged  and  filed,  as  provided  by  the  laws 
of  this  state,  ia  thereupon,  if  made  in  good 
faith,  good  and  valid  as  against  the  creditors 
of  the  mortgagor  or  subsequent  purchaser,  or 
incumbrancers,  from  the  time  it  is  so  filed  until 
the  maturity  of  the  entire  debt  or  obligation 
secured  thereby  and  for  the  i>eriod  of  sixty 
days  thereafter.  The  entire  period  of  the  time 
such  mortgages  are  valid  and  binding  against 
the  creditors  of  the  mortgagor  and  subsequent 
purchasers  and  incumbrancers  must  not  exceed 
one  year  and  sixty  days,  except  by  a  compli' 
ance  with  the  provisions  of  the  next  section. 

Section  6763,  so  far  as  It  is  pertinent  here, 
provides  that: 

"Every  mortgage  of  personal  property  made, 
acknowledged  and  filed  as  provided  for  by  the 
laws  of  this  state,  may  be  renewed  at  any  time 
within  sixty  days  after  tiie  maturity  of  the 
debt  or  obligation  secured  thereby,  in  case  such 
debt  or  obligation  or  any  part  thereof,  be  un- 
paid or  unfulfilled,  by  the  filing  of  an  aflBdavlt 
showing  the  date  of  such  mortgage,  the  name  of 
the  mortgagor  and  mortgagee,  the  date  of  filing 
the  same,  the  amount  of  the  debt  or  obligation 
secured  thereby,  and  the  amount  of  the  debt 
justly  owing  at  the  time  of  filing  such  affidavit, 
or  the  conditions  of  the  obligations  unfulfilled: 
•  •  •  Provided  that  In  case  the  debt  for 
which  any  mortgage  is  given  as  a  security  is 
payable  in  two  or  more  installments  any  one  or 
more  of  which  are  to  become  due  and  payable 
after  one  year  from  the  date  thereof,  then  in 
such  event  the  afSdavit  of  extension  of  such 
mortgage  herein  provided  for  must  be  made  and 
filed  within  sixty  days  after  the  first  install- 
ment of  said  debt  falls  due  whether  such  in- 
stallment be  paid  or  not  and  must  be  made 
and  filed  within  sixty  days  after  each  subsequent 
installment  falls  due  whether  the  same  be  paid 
or  not  until  the  entire  debt  secured  thereby 
shall  be  fully  paid.  And  provided  further  that 
such  installment  shall  become  due  and  pay- 
able not  more  than  one  year  apart,  and  the  first 
of  said  installments  shall  fall  due  not  more  than' 
one  year  from  the  date  of  such  mortgage." 

The  former  section  dearly  recognizes  the 
right  of  parties  to  secure  debts  payable  in  in- 
stallments, whether  the  agreemMit  for  pay- 
ment is  embodied  in  a  single  note  or  in  sev- 
eral, for  it  expressly  declares  the  lien  valid 
if  contracted  for  in  good  faith,  as  against 
creditors  of  the  mortgagor,  or  purchasers  or 
incumbrances,  until  the  entire  debt  or  obliga- 
tion has  matured,  and  until  th&  explr^qn 
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of  60  days  thereafter.  The  use  of  the  word 
"entire"  Implies  this;  otherwise,  Its  presence 
In  the  statute  means  nothing.  The  latter 
provision  contains  nothing  to  the  contrary, 
but  recognizes  the  existence  of  the  lien  men- 
tioned In  the  former,  and  merely  prescribes 
the  method  to  be  observed  to  effect  the  exten- 
sion or  renewal  The  limitations  embodied 
in  the  provisos  have  no  application  to  debts 
payable  in  Installments,  unless  one  or  more 
of  the  Installments  mature  after  the  lax)se  of 
one  year.  But  Uie  fact  that  these  provisos 
deal  expressly  with  the  class  of  debts  therein 
described,  and  prescribe  a  special  method  for 
the  renewal  of  mortgages  given  to  secure 
them,  furnishes  strong  support  for  the  motion 
that  the  Legislature  Intended  that  the  former 
provision  should  apply  to  debts  payable  with- 
in one  year  In  any  manner  agreed  upon  be- 
tween the  parties.  This  view  is  In  entire  ac- 
cord with  the  rule  recognized  by  the  courts 
In  Jurisdictions  where  similar  statutes  are  In 
force.  Barbour  r.  White,  37  111.  104 ;  Cleaves 
V.  Herbert,  61  lU.  126;  Ghapin  v.  Whitsett, 
3  Oolo.  815;  7  Oya  82;  Jones  on  Chattel 
Mortgages  (5th  Bd.)  §  374. 

[3]  The  stipulation  authorizing  the  mortr 
gagor  to  take  possession  at  the  maturity  of 
the  first  note  or  installment  does  not  Impose 
an  obligation  upon  him  to  do  so,  but  creates 
an  option  which  he  may  exercise  or  not,  as  he 
chooses.  The  fact  that  he  does  not  choose  to 
exercise  it  does  not  in  anywise  impair  his 
lien.  Barbour  v.  White  and  Ohapln  v.  Whit- 
sett, sqpra.  The  life  of  the  lien  cannot,  of 
course,  continue  beyond  60  days  after  the  ma- 
turity of  the  debt,  thou^  the  date  of  maturi- 
ty falls  vrithin  a  year,  unless  it  be  extended 
as  the  statute  prescribes,  or,  where  the  stat- 
ute does  not  provide  for  renewal,  the  mort- 
gagee exercises  diligence  in  taking  possession. 
Travis  y.  McCormlck,  1  Mont  148.  One  year, 
with  the  addition  of  60  days,  is  the  extreme 
limit  exc^t  as  provided  in  section  5763,  su- 
pra. 

Having  reached  the  conclusion  that  the 
decision  of  the  district  Judge  was  correct  for 
the  reason  stated  by  him.  It  Is  not  necessary 
to  consider  further  whether  It  should  be  sus- 
tained on  the  additional  ground  urged  by 
counsel  for  defendant  bank,  viz.,  that  the 
plaintiff,  being  a  subsequent  Incumbrancer 
with  knowledge  of  the  prior  mortgage,  dur- 
ing Its  life,  cannot  Insist  that  it  acquired  a 
superior  right  by  the  failure  of  the  def«id- 
ant  bank  to  renew  it  Counsel's  position  in 
this  behalf  Is  sustained  by  the  great  weight 
of  authority,  apparently.  Indeed,  by  the  deci- 
sions of  the  courts  of  all  the  states  so  far 
as  they  have  been  called  to  our  attention, 
with  the  single  exception  of  the  state  of  Ar- 
kansas. See  First  State  Bank  of  Ardmore  v. 
King  &  McCants,  37  Okl.  744,  133  Pac  30,  47 
U  B.  A.  (N.  S.)  668,  and  notes,  wherein  the 
cases  are  collected  and  discussed.  We  forego 
decision  of  the  point  for  the  reason,  also,  that 


the  terms  of  th»  statute  considered  In  the 
principal  case  (Comp.  Laws  Okl.  1909,  {  4422), 
vary  somewhat  from  those  employed  by  our 
Legislature  In  section  5762,  supra. 

The  Judgment  Is  affirmed. 

Affirmed. 

SANNBE  and  HOLLOW  AT,  JJ,,  concur. 


STANDARD  SEWING  MACH.  CO.  T. 

SMITH  et  aL    (No.  3550.) 

(Supreme  Court  of  Montana.     Oct  1,  1915.) 

1.  Assignments   €=»18— Contbaotb. 

Contracts,  silent  on  the  subject,  are  gener- 
ally assignable. 

[Ed.  Note. — ^For  other  cases,  see  Aasignmenta, 
Cent  Dig.  J8  25-27;  Dec.  Dig.  <3=»ia] 

2.  ASSIGNIOSNTS  €=9l9  —  AOENOT  Ck>NTSACT. 

As  a  contract  wherein  rights  are  coupled 
with  liabilities,  and  especially  as  one  for  per- 
sonal services  and  involving  the  relation  of  per- 
sonal confidence,  a  sewing  machine  agency 
contract,  detailing  rights  and  duties  of  the  par- 
ties, and  liabilities  for  violations,  is  unassigna- 
ble by  the  company,  as  it  would  be  by  the  agent 
[Ed.  Note. — For  other  cases,  see  Assignments, 
Cent  Dig.  H  28-31;    Dec.  Dig.  «=sl9.] 

3.  Pbincipal  and  Sobett  <8=>102  —  Assign- 
ment OF  CoNTBAOTS— Consent  of  SirKsnr. 

A  contract  being  in  its  nature  unassigna- 
ble by  one  of  the  parties  without  the  consent  of 
the  other,  consent  also  of  his  sureties  thereon  is 
necessary  to  establishment  of  privity  between 
the  assignee  and  them  In  virtue  of  such  contract 
[Ed.  Note. — For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  H  181-185;  Dec  Dig.  «=» 
102.] 

4.  Pbincepai,  ash  Sxibbtt  «=»102— Assign- 
ment OF  Obligation. 

Sureties  being  entitled  to  stand  on  the  ex- 
act letter  of  their  ccmtract  .an  instrument  exe- 
cuted by  defendants,  called  a  security  bond,  at- 
tached to  an  agency  contract  between  C.  and  S., 
running  specifically  to  0.,  and  reciting  that  they 
guaranteed  fulfillment  of  the  contract  by  S., 
cannot  be  acted  on  and  enforced  by  C.'a  as- 
signee. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  §f  181-1S5;  Dec.  Dig.  <3=3> 
102.] 

Appeal  from  District  Court  Lewis  and 
Clark  County ;   J.  Miller  Smith,  Judge. 

Action  by  the  Standard  Sewing  Machine 
Company  against  B.  S.  Smith  and  others, 
from  an  adverse  Judgment  and  order,  plain- 
tiff appeals.    Affirmed. 

Wight  &  Pew,  of  Helena,  for  appellant 
OdeU  W.  McConnell,  of  Helena,  for  respond- 
ents. 

SANNEB,  J.  The  material  facts  In  this 
case  are: 

On  December  13, 1907,  one  B.  S.  Smith  en- 
tered into  a  written  contract  with  the  Stand- 
ard Sewing  Machine  Company,  a  Colorado 
corporation,  which  contract  provided,  among 
other  things,  the  following:  That  Smith 
should  receive  such  sewing  machines  as  the 
company  should  send  him  from  either  Denver, 
Colo.,  or  Cleveland,  Ohio;  that  he  should  at 
(mce  provide  himself  with  and  keep  a  horse, 


4=3For  other  cases  see  same  topic  and  KBT-NUUBSR  In  all  Key-Numbered  Digests  and  Indexes   . 
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harness,  and  suitable  wagon  for  carrying 
sewing  machines ;  that  he  should  o];>erate  in 
the  territory  of  "Helena  and  vicinity  only," 
which  territory  he  was  to  diligently  work, 
and  In  the  enjoyment  of  which  he  was  to  be 
protected  by  the  company  from  Incursions 
on  the  part  of  Its  other  representatives :  that 
he  should,  for  the  account  of  the  company, 
sell  machines  for  cash,  or  "on  notes  of  re- 
sponsible parties,"  or  lease  them  "on  month- 
ly payments  to  reliable  parties,"  such  notes 
and  leases  to  be  In  the  name  of  the  company 
as  payee  or  lessor;  that  he  should!  Indorse 
as  guarantor  all  such  notes  and  leasee ;  that 
he  should  collect  all  moneys  due  or  to  become 
due  for  or  on  account  of  all  sales  and  leases, 
remitting  the  proceeds  to  the  company ;  that 
he  should  make  full  weekly  reports  of  his 
proceedings ;  that  he  should  not  handle,  sell, 
or  lease  any  other  machines ;  that  he  should 
reiwssess,  at  the  request  of  the  company,  all 
leased  machines  "on  which  one  or  more  pay- 
ments are  In  arrears";  that  he  should  aid 
any  special  agent  sent  "to  check  up  the  busi- 
ness Intrusted  to  him" ;  that  his  compensa- 
tion should  be  "a  commission  equal  to  the 
amount  received  for  said  maclilnes  In  excess 
of  the  following  prices" ;  and  that  for  a  vio- 
lation of  the  various  duties  and  obligations 
assumed  by  him  he  should,  at  the  option  of 
the  company,  suffer  certain  deductions  and 
other  penalties.  To  this  contract  was  at- 
tached an  Instrument  called  a  "security 
bond,"  executed  by  the  respondents  at  bar, 
and  running  to  said  company  spedflcally,  In 
which  It  Is  recited  that  they  "Jointiy  and 
severally  g;uarantee  the  fulfillment  of  the 
within  contract  by  said  B.  S.  Smith  and  the 
payment  by  him  to  said  company  at  maturity 
of  all  moneys  due  and  to  become  due"  there- 
under. 

This  bond,  with  the  contract  to  which  It 
was  attached,  was  about  January  10,  1908, 
asagned  and  transferred  to  the  Standard 
Sewing  Machine  Company  of  Ohio,  a  sepa* 
rate  and  distinct  corporation.  Thereafter, 
and  on  January  16,  1908,  the  Standard  Sew- 
ing Machine  Company  of  Ohio  shipped  to 
Smith  a  number  of  sewing  machines  to  the 
value  of  1290.  T^ese  machines  were  re- 
ceived and  disposed  of  by  Smith,  but  he 
"failed  to  collect  and  remit  to  the  Ohio  Com- 
pany the  moneys  due  upon  the  same,"  and 
"there  Is  stlU  due  on  account  thereof  the  sum 
of  $206.60,"  which  amount  the  Ohio  Com- 
pany seeks  to  recover  from  the  respondents. 
These  facts,  together  with  others  of  no  pres- 
ent consequence,  being  made  to  appear  to 
the  district  court.  It  was  concluded,  as  a  mat- 
ter of  law,  that  no  contractual  relation  ex- 
isted between  the  appellant  and  the  respond- 
ents at  bar,  that  they  owed  to  it  no  debt,  and 
that  Judgment  should  be  entered  for  their 
costs.  This  was  done,  and  these  am)eals  are 
from  tliat  Judgment,  and  from  an  order  deny- 
ing a  new  trial. 

Several  questions  are  sought  to  be  pre- 
sented, but  the  vital  one  is  whether  the  ri^t 


result  was  reached  upon  the  facts  disclosed 
by  the  record.  This  is  to  be  answered  by 
determining  whether  the  Ohio  Company  ac- 
quired any  right  of  action  against  the  pres- 
ent respondents  because  of  the  assignment  to 
it  of  the  contract  and  bond. 

[1-3]  1.  As  to  the  contract  There  is  no 
word  or  expression  in  this  instrument  to 
evince  an  intention  to  make  it  assignable; 
but  it  is  a  general  rule,  subject  to  certain 
exceptions,  that  "rights  arising  out  of  agree- 
ments or  contracts  between  private  individu- 
als may  be  assigned."  4  Cya  20.  Unless, 
therefore,  this  Instrument  in  some  manner 
shows  that  it  is  not  assignable,  its  assigna- 
bility must  be  conceded,  and  the  right  of  the 
assignee  to  proceed  under  it  acknowledged. 
In  the  last  analysis  all  the  exceptions  to 
the  rule  of  assignability  arise  out  of  the  na- 
ture of  the  contract,  and  among  them  are 
these :  Contracts  wherein  rights  are  coupled 
with  liabilities,  ctmtracts  for  personal  serv- 
ices, and  contracts  involving  Uie  relation  of 
personal  confidence.  4  Cyc.  22;  Winslow 
V.  Dundom,  46  Mont  71,  125  Pac.  136.  A 
glance  at  the  contract  in  question,  or  the 
slightest  consideration  of  the  stipulations 
above  recited,  will,  we  think,  disclose  that 
it  is  within  all  these  exceptions;  especially 
does  it  involve  personal  service  and  create 
the  relation  of  principal  and  agent  A  fair 
test  of  its  assignability  by  the  company  is 
whether  it  was  assignable  by  Smith,  and  that 
Smith  could  not  have  made  an  effective  as- 
signment of  It  without  the  company's  con- 
sent is  too  plain  for  argument  There  are 
many  letters  in  the  record  from  the  Ohio 
Company  to  Smith,  from  which  the  claim  of 
that  company  to  the  benefit  of  the  contract 
and  bond  may  be  gathered;  but  there  is 
nothing  to  show  that  Smith  ever  in  fact  knew 
of  the  assignment  But  whether  he  did  or 
not  is  of  no  consequence  to  the  sureties,  since, 
if  the  contract  was  in  its  nature  unassigna- 
ble without  his  consent,  their  consent  was 
similarly  requisite  to  the  establishment  of 
privity  between  the  assignee  and  them  in 
virtue  of  the  same  contract.  They  dealt  with 
the  Colorado  Company,  and,  needless  to  say, 
the  interpretation  which  it  might  place  upon 
the  various  stipulations  of  the  contract,  the 
extent  to  which  it  should  be  disposed  toward 
rigorous  exaction  or  dangerous  Indulgence, 
were  potentially  at  least  matters  of  much 
concern  to  them.  They  were  entitled  to  the 
benefit  to  be  anticipated  from  the  character 
of  the  Colorado  Company  as  they  may  have 
considered  It,  and  the  Ohio  CJompany  could 
not  be  thrust  upon  them.  Arkansas  Valley 
Smelting  Co.  v.  Belden  Min.  Co.,  127  U.  S. 
379,  8  Sup.  Ot  1308,  32  L.  Bd.  246;  Ice  Co. 
V.  Potter,  123  Mass.  28,  25  Am.  Rep.  9;  King 
V.  Batterson,  13  E.  I.  117,  48  Am.  Rep.  13; 
Sprankle  v.  Trulove,  22  Ind.  App.  577,  54  N. 
TSi.  461. 

[4]  2.  Considering  the  bond  itself,  there  are 
further  reasons  why  its  assignment  was  un- 
availing to  the  Ohio  Company.    The  sureties  j 
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did  not  agree  t»  answer  to  any  one  save  the 
Colorado  Company,  and  then  only  for  such 
claims  as  it  might  have  for  Smith's  failures 
under  the  contract.  From  that  company 
Smith  received  nothing;  to  it  he  owed  noth- 
ing. It  is  familiar  law  that  engagements  of 
suretyship  are  strictisslmi  Juris;  the  sure- 
ties are  entitled  to  stand  upon  the  exact  let- 
ter of  their  bond;  they  cannot  be  charged 
beyond  Its  terms,  and  their  engagement, 
when  by  its  natxire  or  language  it  is  address- 
ed to  a  particular  party,  can  be  acted  on  and 
enforced  by  that  party  alone.  Schoonover  v. 
Osborne,  108  Iowa,  453,  79  N.  W.  263 ;  King 
V.  Batterson,  supra;  Brandt,  Suretyship,  {i 
106,  133. 

We  are  satisfied  that  upon  the  facts  pre- 
sented by  this  record  the  right  result  was 
reached.  The  judgment  and  order  appealed 
from  are  therefore  affirmed. 

AfSnned. 

BRANTLT,  O.  J.,  and  HOLLOWAT,  J., 
concur. 


Sx  parte  COLLINS.    (No.  3718.) 
(Supreme  Court  of  Montana.    Sept.  18,  1916.) 

1.  Ceimiwai,  Law  iS=»884,  991— Vbbdict— As- 
sessment 0¥  PamsHiacNT— Indbtebminate 
Sentence  Law. 

Under  Laws  1915,  c.  14,  §f  1,  2,  providing 
that,  when  one  is  found  guilty  of  a  crime  pun- 
iahable  by  imprisonment  in  the  state  prison,  the 
court  must,  mstead  of  fixing  the  punishment 
at  a  definite  term,  provide  that  defendant  be 
confined  for  not  less  than  a  certain  time,  nor 
longer  than  a  certain  time,  which  minimum 
shall  not  be  less  than  the  minimum  named  in 
the  law  prescribing  punishment  for  such  offense, 
and  which  maximum  shall  not  exceed  the  maxi- 
mum named  in  such  law,  that  where  the  punish- 
ment is  fixed  by  the  jury,  the  minimum  and 
maximum  time  to  be  served  shall  be  set  forth 
in  the  verdict,  and  that  one  receiving  an  inde- 
terminate sentence  may  after  serving  the  mini- 
mum time  specified  in  the  judgment  be  paroled, 
in  the  discretion  of  those  intrusted  with  the 
power,  the  jury  cannot,  any  more  than  can  the 
court,  fix  the  minimum  and  maximum  to  ex- 
pire at  the  same  time. 

[Ed.  Note. — ^For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  2107,  2518,  2525,  2526, 
2528;   Dec  Dig.  <8=»884,  991.] 

2.  Habeas  Cobpus  9=3lll— Impbopeb  Sen- 
tence—Conditionai.   REI.EAaE. 

Though  a  judgment  in  conformity  to  the 
verdict,  finding  the  defendant  guilty  and  fixing 
his  minimum  and  maximum  time  of  imprison- 
ment to  expire  at  the  same  time,  furnishes 
no  authority  for  holding  him  in  custody,  he  will 
not  be  unconditionally  ordered  released,  but 
only  on  condition  that  the  judgment  be  not 
reformed  to  conform  to  the  statute,  as,  under 
Rev.  Codes,  §  9330,  it  should  have  been  made 
in  the  first  instance. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  §  100 ;   Dec.  Dig.  <8=»111.] 

Original  a^^Ucation  of  O.  J.  Collins  for 
writ  of  habeas  corpus.  Conditional  order  of 
release. 

Franklin  W.  Collins,  of  Butte,  for  relator. 
W.  H.  Poorman,  Asst  Atty.  Gea,  for  re- 
spondent. 


BRANTLY,  C.  J.  [1]  Habeas  corpus.  The 
complainant  Is  now  confined  In  the  state 
prison  under  a  Judgment  of  conviction  ren- 
dered by  the  district  court  of  Silver  Bow 
county,  upon  the  verdict  of  a  Jury  finding 
him  guilty  of  the  crime  of  passing  a  ficti- 
tious check  with  Intent  to  defraud  one  Julia 
Morello.     The  verdict  recites: 

"We,  the  jury  in  the  above-entitled  action, 
find  the  defendant,  C.  J.  Collins,  guilty  of  the 
crime  of  passing  a  fictitious  check,  and  fix  his 
punishment  at  not  less  than  two  (2)  nor  more 
than  (2)  years  in  the  state  prison. 

The  Judgment  was  rendered  in  conformity 
therewith.  The  complainant  seeks  his  re^ 
lease  from  the  Imprisonment  imposed  there- 
by upon  the  assumption  that  the  verdict  and 
Judgment  are  void,  in  that  they  do  not  con- 
form to  the  provision  of  the  statute  enacted 
by  the  Fourteenth  Legislative  Assembly,  en- 
tlUed: 

"An  act  providing  for  indeterminate  sentences 
of  persons  convicted  of  crime,  and  for  the  parole 
of  such  persons,  and  prescribing  the  duties  of 
officials  in  connection  therewith." 

Sections  1  and  2  of  the  act  are  as  fol- 
lows: 

"Section  1.  Whenever,  after  the  passage  and 
approval  of  this  act,  any  person  shall  be  found 
guilty  of  any  crime  or  offense  punishable  by  im- 
prisonment in  the  state  prison,  except  treason, 
murder  in  the  first  degree,  rape  by  force,  or  ad- 
ministering poison  to  a  human  being  with  in- 
tent to  kill,  the  court  must  instead  of  fixing  the 
punishment  at  a  definite  term,  provide  in  the 
sentence  and  judgment  that  the  defendant  be 
confined  in  such  prison  for  not  less  than  a  cer- 
tain time,  nor  longer  than  a  certain  time,  both 
the  minimum  and  the  maximum  time  shall  be 
named  in  such  judgment,  and  such  minimum 
time  shall  not  be  less  than  the  minimum  time 
named  in  law  prescribing  punishment  for  such 
crime  or  offense  nor  shul  the  maximum  time 
named  in  such  judgment  exceed  the  maximum 
punishment  named  in  such  law ;  provided  that 
in  any  judgment  under  this  Act  the  minimum 
time  shall  not  be  less  than  six  months.  In  all 
cases  where  the  punishment  is  fixed  by  the  ju- 
ry the  minimum  and  maximum  time  to  be  served 
shall  be  set  forth  in  the  verdict 

"Sec.  2.  Any  person  receiving  an  indetermin- 
ate sentence  as  provided  in  this  act  may,  in  the 
discretion  of  the  governor  and  state  board  of 
prison  commissioners,  be  paroled  at  any  time 
after  he  shall  have  served  in  such  prison  the 
minimum  time  specified  in  such  judgment." 

Section  8  Is  not  pertinent  here,  further 
than  in  so  far  as  It  declares  that  the  provi- 
sions of  sections  1  and  2  shall  not  be  deemed 
to  amend  existing  laws  relating  to  paroles, 
except  that  any  convict  may  be  paroled  aft- 
er serving  the  minimum  time  prescribed  In 
section  1.  Prior  to  the  enactment  of  this 
statute  the  provisions  of  the  Revised  Codes 
imposing  Imprisonment  in  the  state  prison 
as  punishment  for  felonies  prescribed  the 
extent  of  the  term  of  service  in  each  case, 
with  reference  to  some  fixing  a  term  not  to 
exceed  a  certain  maximum  number  of  years, 
and  with  reference  to  others  providing  that 
the  imprisonment  should  not  be  less  than  a 
minimum  nor  greater  than  a  maximum  num- 
ber of  years,  and  requiring  the  court  or  the 
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Jury,  according  as  the  one  or  the  other  as- 
sessed the  punishment,  to  designate  a  definite 
tenu  below  the  maximum,  If  a  maxlmam 
only  were  designated,  or  between  the  mini- 
mum and  maximum  number  of  years  desig- 
nated. Sections  8636  and  8672  of  the  Re- 
vised C!odes  are  Illustrative  examples.  With 
some  exceptions,  all  convicts  were,  at  the 
discretion  of  the  Governor  and  state  board 
of  pardons,  entitled  to  be  paroled — those 
serving  time  sentences,  at  the  expiration  of 
one-half  of  the  term,  or.  In  cases  of  long 
terms,  at  the  expiration  of  12^  years;  and 
those  serving  life  sentences,  at  the  expira- 
tion of  25  years.  Rev.  Codes,  {  9573.  The 
purpose  of  the  new  enactment  was  to  so 
change  the  rule  relating  to  sentences  as  to 
require  the  court  or  jury  to  Impose  Indeter- 
minate sentences  In  all  cases  other  than 
those  arising  out  of  crimes  expressly  excepted 
In  section  1,  supra,  and  to  lodge  in  the  Oor- 
emor  and  board  of  prison  commissioners  a 
discretionary  power  to  grant  paroles  in  all 
cases  In  which  such  sentences  have  been  Im- 
posed— 1.  e.,  in  all  cases  oOier  than  those  ex- 
cepted— at  the  expiration  of  the  minimum 
term  fixed.  The  effect  of  it  Is,  apparently, 
to  amend  all  the  provisions  of  the  Codes  re- 
lating to  terms  of  Imprisonment  so  far  as 
they  are  inconsistent  with  its  provisions,  and 
also  the  provisions  relating  to  the  time  at 
which  paroles  may  be  granted;  for  It  ex- 
pressly takes  from  courts  and  juries  the 
power  to  fix  definite  terms  of  imprisonment, 
and  enjoins  the  loaposltlon  of  indeterminate 
sentences  instead  thereof.  It  also  greatly 
enlarges  the  discretion  of  the  Qovemor  and 
the  board  of  prison  commissioners  with  ref- 
erence to  paroles.  Evidently  the  end  sought 
to  be  attained  was  to  devise  a  method  of 
treatment  of  convicts  which  would  encour- 
age In  them  a  disposition  to.  reform,  by  hold- 
ing out  to  them  the  hoi>e  of  .securing,  by 
reason  of  exemplary  conduct  during  the 
minimum  term  of  service,  release  under  the 
restraints  of  a  parole  trom  actual  confine- 
ment at  profitless  labor,  and  the  enjoyment 
of  comparative  freedom  to  pursue  some  prof- 
itable vocation  yielding  a  support  to  them- 
selves and  families,  wben  they  have  families, 
and  inddentaUy  to  regain  their  standing  as 
useful  dtlzens  in  the  community.  There  is 
also  held  out  the  hope  that  by  continued 
good  behavior  restoration  of  all  dvll  rights 
by  an  absolute  pardon  will  speedily  be  ob- 
tained. Evidently,  too,  the  conception  of  the 
Legislature,  as  indicated  by  the  use  of  the 
term  "Indeterminate,"  was  that  the  mini- 
mum and  maximum  terms  fixed  should  be 
so  adjusted  as  to  allow  a  substantial  pei-lod 
of  time  to  Intervene  during  which  the  appU- 
catlon  for  parole  might  be  made,  and  the 
Governor  and  board  of  prison  commission- 
ers might  determine  its  merits  by  inquiry 
touching  the  conduct  of  the  applicant,  in 
order  to  ascertain  whether  or  not  he  has 
exhibited  a  diiqiositlon  to  reform,  and  hence 


is  entitled  to  Invoke  the  discretionary  power 
lodged  In  them.  This  being  manifestly  the 
end  sought  to  be  accomplished,  It  Is  manda- 
tory upon  the  courts  to  enforce  the  statute 
In  every  case,  according  to  its  spirit  It  Is 
not  to  the  purpose  to  say  that  the  provision 
does  not  prohibit  the  fixing  of  the  minimum 
and  maximuiu  so  that  both  will  expire  on 
the  same  date,  because  they  may,  In  the 
nature  of  things,  approach  each  other  until 
the  dlflerenoe  disappears.  This  view  is  not 
In  accord  with  the  spirit  of  the  provision, 
and  would  defeat  effectually  the  purpose  had 
in  view  by  the  Legislature.  It  is  entirely 
dear  that  the  jury  in  returning  the  verdict 
in  question  here,  and  the  court  In  pronounc- 
ing the  judgment.  Ignored  the  spirit  and  pur- 
pose of  the  provision,  with  the  result  that 
the  term  of  service  Imposed  upon  the  com- 
plainant is  as  definite  as  If  the  jury  bad 
said,  "We,  the  jury,  find  the  defendant  guil- 
ty," etc.,  and  fixed  his  punishment  at  coa- 
finement  In  the  state  prison  for  a  term  of 
two  years.  Though  under  section  9329, 
Revised  Codes,  the  jury  may  In  any  case  in- 
volving discretion  as  to  Its  extent  assess  the 
punishment,  as  they  may  also  under  the  new 
statute,  they  may  not  assess  a  punishment 
not  prescribed  by  law.  The  limitations  im- 
posed upon  them  are  the  same  as  those 
which  limit  the  power  of  the  court.  The 
one  cannot  go  further  than  the  other.  When, 
however,  the  jury  has  found  the  defendant 
guilty,  but,  as  In  this  case,  have  assessed  a 
punishment  not  authorized  by  law,  the  ver- 
dict is  not  entirely  void,  as  counsel  con- 
tends, so  that  the  court  is  without  author- 
ity to  pronounce  judgment  upon  It  at  all. 
Inasmuch  as  the  jury  had  found  the  defend- 
ant guilty,  though  it  erred  in  assessing  the 
punishment,  the  court  should  have  proceed- 
ed to  pronounce  judgment  in  conformity  with 
the  statute,  disregarding  the  assessment  of 
punishment  by  the  jury  as  erroneously  made. 
The  duty  of  the  court  in  such  cases  Is  ex- 
pressly pointed  out  in  section  9330  of  the 
Revised  Codes,  as  follows: ' 

"When  a  jury  find  a  verdict  of  giiilty,  and 
fail  to  agree  on  the  punishment  to  be  inflicted, 
or  do  not  declare  such  punishment  by  their  ver- 
dict, or  assess  a  punishment  not  authorized  by 
law,  and  in  all  cases  of  judgment  by  confession, 
the  court  must  assess  and  declare  the  punish- 
ment, and  render  judgment  accordingly." 

The  court  might  have  required  the  jury  to 
amend  the  verdict  so  as  to  make  it  conform 
to  the  statute.  Having  omitted  to  do  this. 
It  should  have  pursued  section  0330,  supra. 

[2]  The  judgment  In  Its  present  form, 
therefore,  does  not  furnish  any  authority 
for  holding  the  complainant  In  custody. 
State  V.  District  Court,  35  Mont.  321,  89  Pac. 
63.  But,  notwithstanding  this  Is  true,  I  do 
not  think  the  complainant  is  entitled  to  an 
unconditional  order  of  release.  If  the  case 
were  before  the  court  for  review  on  appeal, 
and  the  error  In  this  judgment  were  the  only 
one  complained  of,  a  new  trial  would  not 
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be  ordered.  The  case  would  be  remanded  to 
the  trial  court,  with  directions  to  reform  the 
judgment  to  meet  the  requirement  of  the 
statute.  I  am  of  the  opinion,  therefore,  that 
it  is  still  within  the  power  of  that  court,  up- 
on proper  application,  to  set  the  Judgment 
aside  and  to  render  the  proper  Judgment.  I 
can  see  no  reason  why  such  an  error  may 
not  be  corrected  on  motion  In  a  criminal  as 
well  as  In  a  drll  case. 

In  order,  therefore,  that  justice  may  not 
be  entirely  defeated,  I  have  concluded  to 
direct:  That  the  complainant  be  released 
from  custody  at  the  end  of  15  days  from  this 
date,  unless  the  Attorney  General  shall  in 
the  meantime  have  procured  from  the  dis- 
trict court  of  Silver  Bow  county  a  reforma- 
tion of  the  Judgment  so  that  it  will  meet 
the  requirement  of  the  statute  as  herein 
construed. 


Jfix  parte  GILSTBAP.    (Cr. 


.) 


(Supreme  Court  of  California.    Sept  30,  1915.) 


1.  Hawkkbs  and  Pedolebs  «=33— Who 
"Itinerant  Vendob." 

The  definition  of  "itinerant  vendors"  of 
drugs  in  St  1903,  p.  284,  §  3,  providing  that  the 
term  shall  include  all  persons  who  carry  on  the 
business  by  passing  from  house  to  house,  or  by 
haranguing  the  people  on  the  public  streets  or  in 
public  places,  or  use  the  various  customary  de- 
vices for  attracting  crowds  and  therewith  rec- 
ommending their  wares,  and  offering  them  for 
sale,  is  broad  enough  to  Include  hawkers  and 
peddlers. 

[Ed.  Note. — For  other  cases,  see  Hawkers  and 
Peddlers,  Cent  Dig.  JS  S-B;    Dea  Dig.  «=»3. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Itinerant  Vendor.] 

2.  CoNSTiTUTioNAi.  LiAW  9=»230,  287— Pbivx- 
i.e0e8  of  citizenb  of  united  states— due 
Pbocebs  of  Law — Dbuos— Itinerant  Ven- 
dors—License. 

l^e  act  prescribing  a  license  tax  for  itiner- 
ant vendors  of  drugs  (St  1003,  p.  284;  St 
1907,  p.  765;  St  1909,  p.  419),  being  a  regula- 
tion ot  the  business  within  the  state,  applicable 
to  all  under  like  circumstances,  Is  not  repug- 
nant to  section  1  of  the  fourteenth  amendment 
to  the  Constitution  of  the  United  States,  as 
abridging  the  privileges  and  immunities  of  the 
citizens  of  the  United  States,  and  depriving  them 
of  liberty  and  property  without  due  process  of 
law,  since  the  amendment  was  not  designed  to 
interfere  with  the  reasonable  exercise  of  the  po- 
lice power  of  the  states. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent  Dig.  §§  687,  831,  905;  Dec.  Dig. 
<g=230,  287.] 

3.  Licenses  «=»7  —  Vauditt  of  Statute  — 
Amount  of  License — Pkbsons  ArnsoiSD. 

St  1903,  p.  284,  as  amended  by  St  1907, 
p.  765,  and  St  1909,  p.  419,  requiring  a  semi- 
annual license  fee  of  $100  from  all  itinerant  ven- 
dors of  drugs,  is  a  legitimate  exercise  of  the 
police  power  of  the  state,  since  the  subject- 
matter  is  a  proper  one  for  legislative  control,  the 
amount  of  the  license  is  not  oppressive  or  discrim- 
inatory, the  provisions  of  the  act  apply  uniform- 
ly upon  the  whole  of  a  single  class  of  clearly 
defined  individuals,  and  the  classification  is 
founded  upon  a  natural  and  intrinsic  distinction. 
[Eid.  Note. — For  other  cases,  see  Licenses, 
Cent  Dig.  S§  7-15,  19;  Dec.  Dig.  «=»7.] 


4.  CoNSTiTunoNAi,  Law  4e9206,  280— Equal 
Protection  of  Law— Spboiai.  Privileois— 
License  Taxes. 

St  1903,  p.  284,  imposes  a  state  license  tax 
on  itinerant  vendors  of  drugs,  and  section  2,  as 
amended  by  St  1907,  p.  765,  contains  a  proviso 
that  the  act  shall  not  aifect  the  operation  of 
St  1905,  p.  307,  which  exempts  ex-Union  sol- 
diers and  sailors  from  paying  local  license  taxes 
as  peddlers.  Held  that,  the  proviso  having  no 
effect  as  an  exemption  from  the  state  tax  im- 
posed, the  act  was  not  in  violation  of  section  1  of 
the  fourteenth  amendment  to  the  federal  Con- 
stitution as  depriving  persons  of  the  equal  pro- 
tection of  the  law,  nor  of  Const  art  1,  §  21,  by 
granting  privileges  to  certain  citizens  not  grant- 
ed to  all  on  the  same  terms. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent  Dig.  U  591'-624,  687 ;  Dec.  Dig.  «=s> 
205. 230.] 

5.  Statutes  ®=>72  —  Genbrai.  Laws  —  Uni- 

FOBM  OpEBATION. 

Nor  dOes  the  proviso  bring  the  act  into  con- 
flict with  Const  art  1,  S  11,  requiring  all  gen- 
eral laws  to  operate  uniformly. 

[Ed.  Note.— For  other  cases,  gee  Statutes, 
Cent  Dig.  (  72 ;  Dec.  Dig.  <S=»72.] 

6.  Habeas  OoBPUs  «3>80—Obourd»— Defects 

IN  PBOOEEDINeS— ALLXQATIOH   OF   SUBPLUS- 
AGE. 

The  fact  that  the  complaint  upon  which  ap- 
plicant was  convicted  contained  an  allegation 
that  defendant  (applicant)  was  not  an  ex  soldier 
or  sailor  of  the  United  States  honorably  dis- 
charged does  not  warrant  the  granting  of  the 
writ  of  habeas  corpus,  since,  as  the  proviso  relat- 
ing to  such  persons  does  not  reUeve  them  from 
payment  of  the  state  license  tax  imposed  by  the 
act,  but  merely  from  local  license  fees,  audi  al- 
legations are  mere  surplusage. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  §  25;    Dec.  Dig.  «=5»30.] 

In  Bank.  Original  application  for  writ  of 
habeas  corpus  by  Charles  Gllstrap  against 
Arthur  S.  Dlngley,  Sheriff  of  the  County  o£ 
Stanislaus.     Writ  denied. 

W.  J.  Brown  and  Jay  A.  Hlndman,  both  of 
Modesto,  ft>r  petitioner.  It.  J.  Maddux,  of 
Modesto,  aqd  Short  &  Sutherland,  of  Fresno, 
for  respondent. 

LAWLOB,  3.  The  petltkaier  presented  Ms 
petition  to  this  court  for  a  writ  of  habeas 
corpus,  but  before  It  was  considered  he  in- 
terposed an  amended  petition,  and  the  pend- 
ing writ  was  issued  thereon.  The  amwid- 
ment  consists  of  allegations  to  the  effect  that 
I)etltloner  had  previously  presented  a  similar 
petition  to  the  superior  court  of  Stanislaus 
county,  and  that  it  was  denied. 

The  amended  petition  sets  forth  that  upon 
a  complaint  sworn  to  by  &  F.  Scott,  inspector 
of  the  California  state  board  of  pharmacy, 
and  filed  in  the  justice's  court  of  Modesto 
township,  county  of  Stanislaus,  petitioner 
was  arrested,  tried,  and  convicted  and  sen- 
tenced to  pay  a  fine  of  ^00,  with  alterna- 
tive imprisonment  in  the  county  Jail  at  the 
rate  of  one  day  for  every  dollar  of  said 
fine  remaining  unpaid,  and  the  costs  of  said 
action,  for  the  offense  of  misdemeanor,  to 
wit,  carrying  on  and  conducting,  as  an  itlner- 
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ant  vendor,  tba  iKUinees  of  selling  drugs 
wltboat  previously  obtaining  a  license  there- 
for. Stats.  1803,  p.  284;  Stats.  1907,  p.  765; 
Stats.  1909,  p.  419.  The  complaint  also  avers 
that  petitioner  was  not  then  and  there  an 
ex-Unlon  soldier  or  sailor  of  the  Civil  War, 
honorably  discharged  from  the  military  or 
marine  service  of  the  United  States.  Upon 
his  failure  and  refusal  to  pay  the  fine  Im- 
posed the  petitioner  was  taken  Into  custody 
by  Arthur  S.  Dlngley,  sheriff  of  the  said 
county  and  the  respondent  herein,  whose  re- 
tnm  sets  forth  the  commitment  on  which  the 
petitioner  Is  held,  and  avers  that  x>etitloner 
was  In  such  custody  when  be  applied  for  the 
writ.  No  Issue  of  fact  was  raised  by  the  re- 
tarn,  but  on  the  oral  hearing  of  the  writ  the 
original  cmunltment  was  produced  by  the 
respondent  At  the  same  time  he  presented 
a  written  motion  to  quash  the  writ.  But, 
aa  such  a  motion  Is  In  the  nature  of  a  demur- 
rer to  the  amended  petition,  and  Is  not  con- 
templated by  the  procedure  on  habeas  corpus 
in  this  state  (chapter  1,  tit  12,  pt  2,  Pen. 
C!ode),  the  court  Informed  the  respondent 
that  It  was  not  necessary  to  make  sndi  a 
motion.  Hence  no  formal  ruling  Tras  made 
upon  It  and  the  points  raised  therein  will 
not  be  further  referred  to  other  than  as  they 
may  be  Involved  In  a  decision  on  the  merits 
of  the  writ 

In  the  original  brief  of  the  petitioner, 
filed  before  tbe  oral  hearing,  several  grounda 
were  urged  In  support  of  the  writ,  but  It 
win  not  be  necessary  to  consider  aU  of  them 
here,  for  In  his  r^ly  brief,  filed  some  time 
after  the  oral  hearing,  two  grounda  alone 
are  relied  upon :  First  Is  the  law  or  statute 
In  controversy  valid,  If  viewed  Independent- 
ly from  the  proviso  which  attempts  to  ex- 
empt ex-Unlon  soldiers  and  sailors  from  pay- 
ment of  the  license  fee?  and,  second,  if  the 
law  and  statute  were  In  all  other  respects 
valid,  would  this  proviso  render  the  act  un- 
constitutional? The  two  grounds  will  be 
considered  in  the  order  of  their  statement 

First  A  consideration  of  this  question 
will  be  divided  Into  two  parts:  (1)  Is  the 
legislation  repugnant  to  section  1  of  the  four- 
teenth amendment  of  the  Constitution  of  the 
United  States?  and,  (2)  Is  It  a  valid  exercise 
of  the  police  power  of  this  state  apart  from 
such  amendment? 

(1)  It  is  claimed  by  the  petitioner  that 
considered  apart  from  the  third  proviso  In 
section  2  of  the  act  as  amended  (Stats.  1907, 
p.  766),  which  he  asserts  purxK>rts  to  exempt 
ex-Union  soldiers  and  sailors  of  the  Civil 
War  from  the  payment  of  the  license  tax, 
tlie  levying  thereof  Is  void.  In  that  It  Is  in 
Ttolation  of  section  1  of  the  fourteenth 
amendment  of  the  Constitution  of  the  United 
States,  in  these  particulars:  (a)  It  abridges 
the  privileges  and  immunities  at  citizens  of 
ttae  United  States ;  and  (b)  it  deprives  them 
of  liberty  and  property  without  due  process 
of  law. 


We  will  first  examine  the  leglfllation: 
The  original  act  prescribing  a  license  tax 
for  Itinerant  vendors  of  drugs  was  passed 
In  1003.  Stats.  1903,  p.  284.  Section  2  was 
amended  in  1907  (Stats.  1907,  p.  765),  and 
section  1  In  1909  (Stats.  1909,  p.  419). 

Section  1  of  the  act  as  amended,  reads  In 
part: 

"No  person  as  principal  or  agent  shall  con- 
duct as  an  itinerant  vendor  the  business  of  sell- 
ing or  in  any  manner  disposing  of  drugs  •  •  • 
within  this  state,  without  previously  obtaining  a 
license  therefor  as  herein  provided." 

The  scope  of  this  section  was  enlarged  in 
1909  by  the  insertion  of  the  clause  "or  in  any 
manner  disposing  of  between  the  words 
"selling"  and  "drugs."  But  as  the  complaint 
(diarged  that  the  petitioner  did  carry  on  and 
conduct  as  an  Itinerant  vendor  the  business 
of  "selling"  drugs,  and  not  otherwise  dispos- 
ing of  them,  the  change  Is  not  Important  here, 
other  than  to  show  the  exact  state  of  the  leg- 
islation at  the  time  the  complaint  against  the 
petitioner  was  filed. 

Section  2,  as  amended  In  1907  (omitting  the 
clause  relating  to  the  exemptl<Mi  of  soldiers 
and  sailors),  reads  in  part: 

"A  license  fee  of  one  hundred  dollars  is  hereby 
levied  upon  all  such  itinerant  vendors  doing  busi- 
ness in  this  state.  Said  tax  shall  be  paid  to 
the  state  board  of  pharmacy,  for  the  use  and 
benefit  of  the  state  of  (Jallfomia,  and  shall  con- 
stitute a  special  fund  for  the  enforcement  of  this 
act,  and  of  the  provisions  of  the  act  or  acts  cre- 
ating such  board  of  pharmacy.  Upon  the  receipt 
of  said  sum  from  any  persons  desiring  to  con- 
duct such  business  within  this  state,  the  secre- 
tary of  said  board  of  pharmacy  shall  issue  a  li- 
cense to  such  person  to  cany  on  such  business 
within  this  state  for  the  term  of  six  months  next 
ensuing:  Provided  that  nothing  in  this  act  shall 
be  construed  to  prevent  the  collection  of  any 
tax  or  license  that  may  be  imposed  by  any  coun- 
ty or  municipal  authority.    •    •    • " 

The  amendment  of  this  section  in  1907  re- 
lates to  the  following  cognate  i>articulars: 
(a)  "The  license  fee"  was  substituted  for  "an 
annual  Ucenae  fee,"  the  effect  of  which  is, 
when  read  in  connection  with  change  "(c)," 
to  Impose  a  semiannual  Instead  of  an  annual 
license  tax ;  (b)  the  expression  "for  the  pay- 
ment of  the  expense  of  said  board  of  phar- 
macy and,"  which  preceded  "for  the  enforce- 
ment of  this  act,"  was  omitted ;  (c)  "for  the 
term  of  six  months"  took  the  place  of  "until 
the  first  day  of  July,"  thereby  abolishing  a 
uniform  date  for  the  issuance  of  the  licenses 
and  Insuring  a  full  term  of  six  months  in  the 
first  as  well  as  the  succeeding  terms ;  (d)  the 
words  "or  licensed'  In  the  first  proviso  are 
added  after  the  word  "fee" ;  and  (e)  the  word 
"authority"  was  substituted  for  "authori- 
ties" in  the  first  proviso  following  the  word 
"municipal." 

Section  3  provides  that: 

"Itinerant  vendors  under  the  meaning  of  this 
act  shall  include  all  persons  who  carry  on  the 
business  above  described  by  passing  from  house 
to  house,  or  by  haranguing  the  people  on  the 
public  streets  or  in  public  places,  or  use  the 
various  customary  devices  for  attracting  crowds 
and  therewith  recommending  their  wares,  and  of- 
fering them  for  sale."  .  , 

Digitized  by  VjOOQlC 


44 


102  PAOIFIO  BBPORTSB 


(CaL 


Section  4  requires  the  board  of  pharmacy 
to  file  an  annual  statement  with  the  control- 
ler of  state,  and  section  5  preocrlbea  the  pen- 
alty for  a  violation  of  the  act 

Section  6  provides  that  In  all  actions  or 
prosecutions  under  this  act  it  need  not  be  al- 
leged in  the  complatot  nor  proved  by  the 
prosecution  that  the  defendant  has  not  a  li- 
cense as  required  in  this  act,  but  the  ftict 
that  he  has  such  license  may  be  pleaded  as 
a  matter  of  defense. 

Section  7  repeals  all  acts  or  parts' of  acts 
in  conflict  with  this  act 

[1]  The  definition  of  an  "Itinerant  vendor" 
as  found  In  section  3  of  the  act,  is  broad 
enough  to  Include  hawkers  and  peddlers. 
Standard  Dictionary ;  Pegues  v.  Ray,  50  La. 
Ann.  674,  23  South.  004,  905;  Andrews  v. 
White,  32  Me.  388,  389;  note  to  Hager  v. 
Walker,  129  Am.  St  Rep.  276;  25  Cent  Dig. 
U14-H16 ;  E.'mert  v.  Missouri,  156  V.  S.  296- 
306,  15  Sup.  Ct  367,  39  h.  Ed.  430,  5  Interst 
Com.  R^.  68 ;  Baccus  v.  Louisiana,  232  U.  S. 
334-338,  34  Sop^  Ct  439,  68  U  Bd.  627; 
and  21  Cya  pi  370. 

[2]  Is  such  legislation  violative  ot  the 
fourteenth  amendment  of  the  Constitution  of 
the  United  States?  The  petitioner  claims 
that: 

"It  is  not  a  police  regulation,  but  a  mere  trade 
or  comzuercial  regulation,  and  not  witliin  the 
power  of  the  Legislature  to  enact" 

It  Is  well  established  that  the  fourteenth 
amendment  of  the  federal  Constitution  was 
not  designed  to  interfere  with  the  reasonable 
exercise  of  the  police  power  In  the  several 
states.  In  Barbler  v.  Connolly,  113  U.  S.  29, 
31,  5  Sup.  Ct  357,  358,  28  L.  Ed.  923,  passing 
<m  the  constitutionality  of  a  laundry  ordi- 
nance of  the  city  and  county  of  San  Francis- 
co, It  is  said: 

"In  this  case  we  can  only  consider  wliether  the 
fourth  section  of  the  ordinance  of  the  city  and 
county  of  San  Francisco  is  in  conflict  with  the 
Constitution  or  laws  of  the  United  States.  We 
cannot  pass  upon  the  conformity  of  that  section 
with  the  requirements  of  the  Constitution  of  the 
state.  •  •  •  The  fourteenth  amendment,  in 
declaring  that  no  state  'shall  deprive  any  person 
of  life,  fiberty,  or  property  without  due  process 
of  law,  nor  deny  to  any  i)erson  within  its  ju- 
risdiction the  equal  protection  of  the  laws,'  un- 
doubtedly intended  not  only  that  there  should  be 
no  arbitrary  deprivation  of  life  or  liberty,  or  ar- 
bitrary spoliation  of  property,  but  that  equal 
protection  and  security  should  be  given  to  all  un- 
der like  circumstances  in  the  enjoyment  of 
their  personal  and  civil  rights.  •  •  •  But 
neither  the  amendment— broad  and  comprehen- 
sive as  it  is — nor  any  other  amendment  was  de- 
signed to  interfere  with  the  power  of  the  state, 
sometimes  termed  its  police  power,  to  prescribe 
regulations  to  promote  the  health,  peace,  morals, 
education,  and  good  order  of  the  people,  and  to 
legislate  so  as  to  increase  the  industries  of  the 
state,  develop  its  resources,  and  add  to  its  wealth 
and  prosperity."  Powell  v.  Pennsylvania,  127  U. 
S.  683,  8  Sup.  Ct  992,  1257,  32  L.  Ed.  233; 
Mugler  V.  Kansas,  123  U.  S.  623,  8  Sup.  Ct  273, 
31  L.  Ed.  205 ;  Butchers'  Union  Co.  v.  Crescent 
City  Co.,  Ill  U.  S.  746-751,  4  Sup.  Ct  652, 
28  U  Ed.  585 ;  Tick  Wo  v.  Hopkins,  118  U.  S. 
356,  6  Sup.  Ct  1064.  30  L.  EM.  220 ;  Minn.  Ry. 
Co.  r.  Beckwith,  129  U.  S.  28,  33,  9  Sup.  Ct. 


207,  32  U  Ed.  686 ;  Gioma  ▼.  n«rBan,  148  U. 
S.  662,  IS  Sup.  Ct  721,  87  L.  BU.  699 ;  In  re 
Kemmler,  136  U.  S.  436,  10  Sup.  Ct  930,  34 
L.  Ed.  519 ;  Davis  v.  Mass.,  167  U.  S.  47,  17 
Sup.  Ct.  731,  42  L.  Ed.  71 ;  Jones  v.  Brim,  165 
U.  S.  180,  182,  17  Sup.  Ct.  282,  41  L.  Ed.  677 ; 
Missouri  Padnc  Railway  Co.  v.  Humes,  115  U. 
S.  512,  519,  6  Sup,  Ct  110,  29  L.  Ed.  463 ; 
In  re  Rahrer,  140  tf.  S.  554,  11  Sup.  Ot  865^ 
35  L.  Ed.  572. 

There  Is  nothing  In  any  of  the  authorities 
cited  by  the  petitioner  to  the  contrary  of  this 
doctrine.  Applying  the  foregoing  authorities 
to  the  case  here,  the  recent  cases  of  Emert  v. 
Missouri,  supra,  and  Baccus  v.  Louisiana,  su- 
pra, seem  to  us  conclusive  on  the  question 
of  the  constitutionality  of  the  legislation  un- 
der the  fourteenth  amendment.  Emert  v. 
Missouri  upheld  a  statute  of  the  state  of  Mis- 
souri requiring  the  payment  of  a  license  tax 
by  itinerant  peddlers.  The  legislation  was 
declared  not  to  be  repugnant  to  the  grant  by 
the  federal  Constitution  to  Congress  of  the 
power  to  regulate  commerce  among  the  sev- 
eral state.  The  case  cites  many  authorities 
on  the  general  subject  with  reference  to  the 
fourteenth  amendment  of  the  federal  Consti- 
tution, and  holds  that  such  legislation  is  a 
valid  exercise  of  the  power  of  the  state  over 
persona  and  business  within  its  borders. 

Baccus  T.  Louisiana  sustained  a  statute  of 
the  state  of  Louisiana,  passed  in  1894  (Act 
No.  49  of  1894,  §  12),  prohibiting  the  sale  of 
drugs  by  itinerant  vendors  or  peddlers,  in 
the  following  language  (232  U.  S.  337,  34 
Sup.  Ct.  440,  58  L.  Ed.  627): 

"  •  •  •  Thus,  considering  the  case  in  Its 
true  aspect,  the  single  issue  to  be  decided  is: 
Did  the  state  have  power,  without  violating  the 
equal  protection  or  due  process  of  law  clause  of 
the  fourteenth  amendment  to  forbid  the  sale 
by  itinerant  vendors  of  'any  drug,  nostrum,  oint- 
ment or  application  of  any  kind  intended  for  the 
treatment  of  disease  or  injury,'  although  allow- 
ing the  sale  of  such  articles  by  other  persons? 
That  it  did  have  such  authority  is  so  clearly  the 
result  of  a  previous  ruling  of  this  court  (EJmert 
V.  Missouri,  136  U.  S.  296  [306,  307,  15  Sup.  Ct. 
367,  39  L.  Ed.  430]),  or  at  all  events  is  so  per- 
suasively made  manifest  by  the  authorities  cited 
and  the  reasoning  which  sustained  the  ruling  of 
the  court  in  the  case  just  stated,  as  to  leave  no 
room  for  controversy  on  the  subject  Moreover, 
the  power  which  the  state  government  possessed 
to  classify  and  regulate  itinerant  vendors  or 
peddlers  exerted  in  the  statute  under  considera- 
tion is  cumulatively  sustained  and  made,  if 
possible,  more  obviously  lawful  by  the  fact  that 
the  regulation  in  question  deals  with  the  selling 
by  itinerant  vendors  or  peddlers  of  drugs  or  me- 
dicinal compounds,  objects  plainly  within  the 
power  of  government  to  regulate." 

In  the  opening  brief  of  the  petitioner  sec- 
tion 3  of  article  1  of  the  Constitution  of  this 
state  Is  dted  to  the  proposition  that  the  Con- 
stitution of  the  United  States  is  the  supreme 
law  of  the  land,  which  Is  undoubtedly  true 
"as   to   all    matters   provided    for    therein, 

•  •    •    whether     so     recognized     or     not 

•  •  •»  (People  V.  Nolan,  144  Cal.  76,  77 
Pac.  774),  and  authorities  are  then  cited  to 
the  point  that  a  statute  may  be  rendered  In- 
valid either  by  the  express  or  Implied  terms 
of  the  federal  Ck>nstltutl(Hi. 
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But  It  Is  mantfest  from  tbe  f ot«going  au- 
thorities that  the  levying  of  a  license  tax  by 
the  state  for  the  pnrx)oee  of  regulating  the 
tmslness  of  selling  drugs  by  itinerant  vendors 
is  not  repagnant  to  the  fourteenth  amend- 
ment or  to  the  Constitution  of  the  United 
States  as  a  whole. 

[3]  (2)  The  nest  question  Is:  Does  the  leg- 
islation constltate  a  valid  exercise,  of  the 
police  power  of  the  state  apart  from  the  fed- 
eral guaranties? 

Tbe  constitutional  limitations  ot  the  pow- 
er to  impose  license  or  occupation  taxes  Is 
discussed  at  length  and  many  authorities  are 
collated  In  a  note  to  Hager  v.  Walker,  129 
Am.  St  Rep.  24»  a28  Ky.  1, 107  S.  W.  254, 15 
U  R.  A.  [N.  S.]  195),  wherein  an  occupation 
tax  on  real  estate  agents  was  declared  un- 
constitutional. Under  the  head  of  "Mercan- 
tile Pursuits,"  the  right  to  Impose  a  license 
tax  on  the  occupatlou  of  vending  milk,  meats, 
weapons  and  ammunition,  tobacco,  and  tbe 
like  Is  sapported.  Upon  the  subject  of  11- 
cendng  the  occupation  of  hawkers  and  ped- 
dlers (paragraph  7)  it  is  said: 

"The  occupation  of  hawkers  and  peddlers  Is 
one  which  from  early  times  has  been  deemed 
a  proper  subject  for  special  legislative  control 
and  restriction,  particularly  in  cities.  TUb  pri- 
mary purpose  for  regulatinp;  this  occupanon 
should  be  to  protect  the  public  from  imposition 
from  dishonest  traders.  It  is  probable,  how- 
ever, that  most  regulations  find  their  impulse 
in  the  demands  of  established  shop'keepers  for 
protection  from  competition  with  hawkers  and 
peddlers.  So  that  it  may  be  said  that  the  pur- 
pose of  regulating  the  occnpation  of  peddling  is 
to  protect,  on  the  one  hand,  fair  traders,  espe- 
dally  established  storekeepers  residing  perma- 
nently in  cities  and  towns  and  titere  paying 
rent  and  taxes  for  the  local  privilege,  from  being 
undersold  by  itinerant  persons,  and,  on  the 
other  hand,  to  gnard  tbe  public  from  fraud  and 
imposition  not  infrequently  practiced  by  such 
traders  who  have  no  known  residence  or  respon- 
sibility." State  V.  Ccderaski,  80  Conn.  478,  69 
AO.  19;  State  v.  Looney,  214  Mo.  216,  97  S. 
W.  934,  99  S.  W.  1166,  29  Ia  R.  A.  (N.  S.) 
412;  Saulsbnry  v.  State,  43  Tex.  Cr.  R.  90,  63 
S.  W.  568,  96  Am.  St.  Rep.  837. 

"  •  ♦  ♦  That  persons  who  desire  to  peddle 
may  be  required  to  obtain  a  license  and  pay  a 
fee  therefor,  or  may  be  required  to  pay  a  tax  for 
the  privilege  of  following  their  occnpation,  is 
attested  by  numerous  recent  decisions.  •  •  • 
Such  regulation  and  taxation  are  valid,  unless 
made  impartial,  unreasonable,  oppressive,  or 
■discriminatory.  •  •  •  There  is  no  doubt,  as 
the  authorities  in  the  preceding  paragraph  all 
recognize,  that  hawkers  and  peddlers  may  be 
placed  in  a  class  by  themselves  for  Ucense  pur- 
poses."   129  Am.  St  Rep.  p.  276. 

See  25  Cent  Dig.  pp.  U13-1128;  21  Cyc. 
p.  364;  and  15  Am.  &  Eng.  Ency.  of  Law, 
ppk  290-303. 

It  Is  dear  that  the  Ucense  tax  is  a  gen- 
-etal  law,  enforceable  In  every  part  of  the 
state,  regulating  "the  buslaess  of  selling  or 
lA  any  manner  disposing  of  drugs  *  •  * 
within  this  state"  by  "Itinerant  vendors," 
as  that  term  Is  defined  In  section  3  of  the  act 
That  It  Is  a  genial  law  of  the  state  Is  shown 
by  tbe  language  "within  this  state,"  In  sec- 
tion 1,  and  "Itinerant  vendors  d<^g  busi- 
.ness  In  this  state,"  in  section  2  of  the  act; 


that  the  license  tax  must  be  paid  to  the  state 
board  of  pharmacy  "for  the  use  and  benefit 
of  the  state  of  California" ;  that  It  shall  con- 
stitute a  special  fund  for  the  enforcement  of 
this  act  and  of  tbe  provisions  of  the  act  or 
acts  creating  such  board  of  pharmacy;  and 
that  an  annual  statement  Is  required  to  be 
filed  by  such  board  with  the  controller  of  the 
state.  The  charge,  It  is  to  be  noted,  was 
brought  by  an  Inspector  ot  the  state  board 
of  pharmacy. 

On  the  subject  of  the  i>oUce  power.  It  was 
said  by  Mr.  Justice  Sloss,  in  County  of  Plu- 
mas V.  Wheeler,  149  Cal.  762,  S7  Pac.  910, 
whlcb  declares  constitutional  a  county  or- 
dinance fixing  a  license  fee  on  the  business 
of  raising,  herding,  grazing,  and  pasturing 
sheep  and  lambs  within  the  county: 

"Tbe  principles  affecting  the  right  of  legisla- 
tive bodies,  in  tbe  exercise  of  what  is  known 
as  the  'police  power,'  to  place  restrictions  upon 
the  conduct  of  lawful  pursuits  and  occupations, 
are  well  settled,  although  there  is  often  great 
difficulty  in  applying  these  principles  to  a  given 
state  of  facts.  It  is  within  the  legislative  dis- 
cretion to  place  such  restrictions  upon  the  use 
of  any  property  or  the  conduct  of  any  business 
as  may  be  reasonably  necessary  for  the  public 
safety,  comfort,  or  healtlL  T^e  police  power, 
the  power  to  make  laws  to  secure  the  comfort, 
convenience,  peace,  and  health  of  the  communi- 
ty, is  an  extensive  one,  and  in  its  exercise  a  very 
wide  discretion  as  to  what  is  needful  or  prop- 
er for  the  purpose  is  necessarily  committed  to 
the  legislative  body  in  wbich  the  power  to  make 
such  laws  is  vested.'  Ex  parte  Whitwell,  98 
CaL  73,  32  Pac.  879  [19  Ia  R.  A.  727]  35  Am. 
St.  Rep.  162.  'Rights  of  property,  Uke  all  oth- 
er social  and  conventional  rights,  are  subject  to 
such  reasonable  limitations  in  their  enjoyment 
as  shall  prevent  them  from  beln-g  injurious,  and 
to  such  reasonable  , restraints  and  regulations 
established  by  law  as  the  Legislature,  under 
the  governing  and  controlling  power  vested  in 
them  by  the  Constitution,  may  think  necessary 
and  expedient.'  Commonwealth  v.  Alger,  7 
Cush.  [Mass.]  53.  ♦  *  •  The  manner  and 
extent  of  such  regulation  are  primarily  legisla- 
tive questions,  and  the  courts  will  not  inter- 
fere unless  it  clearly  appears  that  the  Legisla- 
ture has,  under  the  guise  of  regulation,  imposed 
an  arbitrary  or  unreasonable  burden  upon  the 
use  of  property  or  the  pursuit  of  an  occupation. 
But  the  legislative  determination  is  not  con- 
clusive." 

We  think  that  tbe  legislation  is  well  with- 
in tbe  police  power  of  the  state.  The  sub- 
ject-matter Is  one  "which  from  early  times 
has  been  deemed  a  proper  subject  for  special 
legislative  control  and  restriction."  Hager 
V.  Walker,  supra.  The  amount  of  the  license 
tax  cannot  he  said  to  be  "oppressive  or  dis- 
criminatory." County  of  Plumas  v.  Wheeler, 
149  Cal.  763,  87  Pac.  909;  In  re  Miller,  IS 
Cal.  App.  567,  110  Paa  139.  The  law  applies 
uniformly  upon  tbe  whole  of  a  single  class 
of  clearly  defined  individuals,  and  the  classifi- 
cation is  founded  npon  a  natural,  intrinsic, 
and  oonstltntlonal  distlnotlon.  Ex  parte 
Koser,  60  Cal.  177;  Abeel  v.  Clark,  84  Cal. 
226,  24  Pac.  383 ;  Cody  v.  Murphey,  89  Cal. 
522,  26  Pac.  1081;  Poster  v.  Police  Com- 
missioners, 102  Cal.  483,  37  Paa  763,  41  Am. 
St  Rep.  194;  People  v.  Central  Paa  R  R, 
Co.,  105  Cah  576,  38  Paa  905 ;  .  Murphv   v. 
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Padflc  Bank,  119  Cal.  S84,  51  Pac.  317; 
Rode  T.  Siebe,  119  Cal.  518,  51  Pac.  869,  39 
L.  R.  A.  342;  Vail  v.  San  Diego,  126  Cal. 
85,  58  Pac.  392;  Murphy  v.  Padflc  Bank,  130 
Cal.  642,  62  Pac.  1059;  Ruperlch  t.  Baehr, 
142  Cal.  190,  74  Pac.  782;  Kaiser  Land  ft 
Fruit  Co.  V.  Curry,  156  Cal.  638,  108  Pac. 
341;  Lewis  v.  Curry,  166  Cal.  93,  103  Pac. 
493;  and  Matter  of  Yun  Quong,  159  GaL 
508, 114  Paa  835,  Ann.  Cas.  1912C,  969.  And 
it  Is  plain  that  the  Legislature  only  Intend- 
ed to  regulate  the  business  of  selling  drags 
by  itinerant  vendors  within  the  Umlts  of  th4 
police  power  of  the  state,  and  did  not  as- 
sume to  exercise  the  power  of  taxation  for 
the  purposes  of  revenue. 

[4,  E]  Second.  If  the  law  is  in  all  other  re- 
spects valid,  does  the  third  proviso  of  section 
2  of  the  act  as  amended  in  1907  (Stats.  1907, 
p.  765),  relating  to  the  exemption  of  ex-Union 
soldiers  and  sailors,  render  the  act  uncon- 
stitutional? 

The  grounds  urged  by  the  petitioner 
against  the  constitutionality  of  the  third 
proviso  are  thus  stated  in  the  final  brief: 

"(1)  It  contravenes  section  1  of  the  fourteenth 
amendment  of  the  Constitution  of  the  United 
States,  in  this:  (a)  It  denies  to  persons  with- 
in the  jurisdiction!  of  the  United  States  the 
equal  protection  of  the  law. 

"(2)  Said  statute  is  inhibited  by  section  11  of 
article  1  of  the  Constitution  of  California  in 
this:  (a)  It  is  of  a  general  nature,  and  does 
not  have  uniform  operation. 

"(3)  It  is  repugnant  to  section  21  of  article 
1  of  the  Constitution  of  California,  in  this:  (a) 
It  grants  to  a  certain  class  of  citizens  privileges 
and  immunities  which,  upon  the  same  terms,  are 
not  granted  to  all  citizens." 

The  act  creating  the  exemptions  was  adopt- 
ed by  the  Legislature  in  1905  (Stats.  1905,  p. 
307),  and  provides: 

"Section  1.  That  on  and  after  the  passage  of 
this  act  all  ex-Union  soldiers  and  ssilors,  hon- 
orably discharged  from  the  military  or  marine 
service  of  the  United  States,  shall  be  permit- 
ted to  vend,  hawlc  and  peddle  goods,  wares, 
fruits  or  merchandise  not  prohibited  by  law, 
in  any  county,  town,  village,  incorporated  city 
or  municipality  witbin  this  state  without  a 
license:  Provided,  said  soldier  or  sailor  is  en- 
gaged in  the  vending,  hawking  and  peddling 
of  the  goods,  wares,  fruits  or  merchandise  for 
himself  only. 

"Sec.  2.  Upon  the  presentation  of  his  certifi- 
cate of  discharge  to  the  license  collector  of  any 
county,  town,  village,  incorporated  city  or  mu- 
nicipalitjr  in  this  state,  and  showing  proofs  of 
his  identity  as  the  person  named  in  his  certifi- 
cate of  honorable  discharge,  the  license  collec- 
tor shall  issue  to  said  ex-Unlon  soldier  or  sail- 
or a  license,  but  such  license  shall  be  free,  and 
said  license  collector  shall  not  collect  or  demand 
for  the  county,  town,  village,  incorporated  city 
or  municipality  any  fee  therefor:  Provided, 
that  nothing  in  this  act  shall  authorize  said 
soldiers  or  sailors  to  sell  intoxicating  liquors." 

The  third  proviso  reads: 

"Provided,  however,  that  nothing  in  this  act 
shall  be  held  to  repeal  or  modify  the  provisions 
of  an  act  approved  March  20,  1905,  'An  act 
permittingall  ex-Union  soldiers  and  sailors  of 
the  Civil  war,  honorably  discharged  from  mili- 
tary or  marine  service  of  the  United  States,  the 
right  to  vend,  hawk  and  peddle  goods,  wares, 
fruits  or  merchandise  not  prohibited  by  law,  in 
any  oonnty,  town  or  village,  incorporated  city 


or  municipality  in  the  state  of  California,  with- 
out paying  a  license.'  " 

The  language  of  the  complaint  regarding 
the  exemptions  is  as  follows : 

"  •  •  •  And  that  the  said  Charles  Gilstrap 
was  not  then  and  there  an  ex-Union  soldier  or 
Bailor  of  the  Civil  War,  honorably  discharged 
from  military  or  marine  service  of  the  United 
States,  as  defined  in  an  act  entitled  'An  act 
permitting  all  ex-Union  soldiers  and  sailors  of 
the  Civil  War,  honorably  discharged  from  the 
military  or  marine  service  of  the  United  States, 
the  right  to  vend,  hawk  and  peddle  goods,  wares, 
fruits  or  merchandise  not  prohibited  by  law,  in 
any  county,  town  or  village,  incorporated  city 
or  municipality  in  the  state  of  California,  with- 
out paying  a  license,'  approved  March  21, 1907." 

The  petitioner  admitted  on  the  trial  in 
the  justice's  court  that  he  was  not  a  dis- 
charged ex-Unlon  soldier  or  sailor  of  the 
United  States. 

In  our  opinion,  it  is  not  necessary  to  a  de- 
cision on  the  merits  of  the  pending  writ  to 
determine  the  constitutionality  of  the  ex- 
emption act,  for  the  reason  that  the  Legis- 
lature did  not  intend  that  it  should  have  any 
application  to  a  license  tax  imposed  by  the 
state.  The  legislation  in  which  the  proviso 
is  found,  it  has  been  shown,  is  a  law  en- 
forceaUe  throughout  the  state,  and  the  lan- 
guage of  the  proviso  plainly  indicates  that 
it  should  apply  only  to  a  license  tax  of  "any 
oonnty,  town  or  village,  incorporated  city 
or  municipality  in  the  state  of  California." 
The  office  of  a  proviso  is  described  in  Minis 
V.  United  States,  40  U.  S.  (15  Pet)  445,  10 
L.  Ed.  791,  where  it  is  said: 

"The  office  of  a  proviso,  generally,  is  either 
to  except  something  from  the  enacting  clause, 
or  to  qualify  or  restrain  its  generally,  or  fo 
exotitdc  some  postible  ground  of  misinterpreta- 
tion of  it,  as  eitending  to  oases  not  intended  bv 
the  Legislature  to  he  brought  ioithin  its  pur- 
view."   (The  italics  are  ours.) 

The  exemption  act  of  1906  (Stats.  1905,  p. 
307)  provides  that  all  ex-Union  soldiers  and 
sailors  honorably  discharged  from  the  mili- 
tary or  marine  service  of  the  United  States 
shall  be  permitted  to  vend,  hawk,  and  peddle 
goods  "in  any  county,  town  or  village,  in- 
corporated dty  or  municipnlity  within  this 
state"  without  a  license.  The  third  proviso 
is  to  the  effect  that  the  legislation  imposing 
the  license  tax  shall  not  be  held  to  repeal 
or  modify  the  exemption  act,  as  it  affects  the 
legislative  authority  of  counties,  towns,  vil- 
lages, incorporated  cities,  or  municipalities 
within  the  state;  in  other  words,  the  pro- 
viso is  merely  a  legislative  disclaimer  of 
any  intention  to  interfere  in  any  sense  with 
the  exemption  act  of  1905.  But  this  is  not 
the  equivalent  of  extending  its  operation, 
and  it  cannot,  therefore,  'be  held  to  apply 
to  persons  required  to  pay  the  state  license 
tax.  Upon  the  subject  of  exemptions  in  a 
license  tax,  see  32  (%nt  Dig.  p.  2567,  and 
25  Cyc.  p.  621.  It  is  to  be  noted  that  the  ex- 
emption act  of  1905  is  only  referred  to  in  the 
amending  statute  of  1907.  The  subject  of 
exemptions  forms  no  part  of  the  original 
statute  of  1903,  nor  ia  it  referred  t9  Jq  jthe 
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amoidiDant  of  1909.  Nor  again  does  tbe  ex- 
emption act  directly  or  indirectly  refer  to 
tbe  act  of  1903.  These  omissions  are  signifi- 
cant, since  the  acts  of  1903,  1907,  and  1909 
aU  relate,  as  we  hare  sefen,  to  a  general  law 
of  the  state,  as  distinguished  from  a  local 
law  or  ordinance.  The  complaint  expressly 
refers  to  the  license  statute  of  1907.  It  was 
clearly  the  Intention  of  the  Legislature  to 
limit  the  application  of  the  exemption  act 
of  1905  and  the  proviso  of  1907  to  local  laws 
or  ordlnancee.  They  have  no  other  scope  or 
purpose. 

The  conclusion  that  the  proviso  Is  not 
aimed  at  the  state  license  tax  obviates  the 
necessity  of  deciding  whether  ex-TJnion  sol- 
diers and  sailors  who,  "as  principal  or  agent, 
shall  conduct  as  an  itinerant  vendor  the 
business  of  selling  or  in  any  manner  dis- 
posing of  drugs,  nostrums,  ointments  or  any 
appliances  for  the  treatment  of  disease, 
*  *  *  "  belong  in  the  category  fixed  by  the 
exemption  act,  which  declares  that  ex-Union 
soldiers  and  sailors  "shall  be  permitted  to 
Tend,  hawk  and  peddle  goods,  wares,  fruits 
or  merchandise,  •  •  • "  provided  they  so 
vend,  hawk,  and  peddle  for  themselves  only. 

[I]  It  having  been  held  that  the  legisla- 
tion prescribing  the  license  tax  is  valid,  and 
that  the  third  proviso  of  the  amendatory 
act  of  1907  has  no  application  thereto,  the 
question  now  remains  whether  the  writ 
should  be  granted  because  of  the  allegations 
of  the  complaint  referring  to  the  proviso. 
But,  since  the  proviso  has  no  application  to 
the  state  license  tax,  such  allegations  must 
be  treated  as  surplusage  and  disregarded. 
The  complaint  still  states  facts  sufficient  to 
constitute  the  offense,  and,  the  justice's  court 
having  acquired  jurisdiction  over  the  person 
of  the  petitioner,  it  had  authority  to  hear 
and  determine  the  cliarge. 

Writ  discharged,  and  petitioner  remanded. 

We  coacar:     SLOSS,  J.;    LOKIGAN,   J. 

SHAW,  J.  (concurring).  I  see  nothing  in 
this  case  requiring  elaborate  statement,  pro- 
longed discussion,  or  the  citation  of  many 
authorities.  Assuming  that  the  law  in  con- 
troversy is  an  exercise  of  the  police  power, 
and  not  of  the  power  of  taxation,  the  ques- 
tions presented  have  long  been  settled  by 
numeious  decisions  and  are  comparatively 
simple  and  easy  of  solution.  Upon  that 
Iiyiwthesls  the  decisions  in  Bacons  v.  Loulrt- 
ana,  232  U.  S.  337,  34  Sup.  Ct  439,  58  L.  Ed. 
627,  Ex  parte  Campbell,  74  CaL  20,  15  Pac. 
318,  5  Am.  St.  Rep.  418,  and  Ex  parte 
Coombs,  169  Cal.  — ,  147  Pac.  131,  estab- 
lish the  proposition  that  a  law  regulating  a 
business  which,  if  unrestricted,  may  be  in- 
jurious to  the  public  health  or  safety,  vio- 
lates neither  the  state  nor  the  United  States 
Constitutions. 

If,  however,  the  act  is  not  a  police  regu- 
latloii,  but  an  act  imposing  a  tax  for  reve- 
nue^ It  might,  perhaps,  be  plausibly  urged 


that  a  law  imposisg  an  occupation  tax  sole- 
ly upon  itinerant  drug  peddlers,  leaving  all 
other  peddlers  and  all  other  mercantile  pur- 
suits free  from  such  taxes,  would  be  an  im- 
proper discrimination  against  one  class  of 
peddlers,  on  the  ground  that  there  is  no  just 
basis  for  the  classification.  The  petitioner 
argues  that  it  is  a  revenue  tax,  and  that  it 
arbitrarily  places  an  unequal  burden  upon  a 
class.  Justice  LAWLOR  has  not  discussed 
this  objection.  The  terms  of  the  act  and  of 
the  pharmacist  act  to  which  it  refers  satis- 
factorily show  that  it  was  enacted  for  the 
purpose  of  regulation,  and  not  for  revenue. 
The  charge  is  denominated  "a  license  fee." 
It  is  required  to  be  paid  to  the  state  board 
of  pharmacy  for  use  in  enforcing  this  act 
and  the  pharmacist  act  also.  The  latter 
creates  a  state  board  of  pharmacy  and  regu- 
lates the  business  of  selling  drugs  and  com- 
pounding prescriptions  in  this  state,  being 
undoubtedly  a  police  measure.  The  two  acts 
ate  therefore  supplementary  to  each  other 
and  together  constitute  the  legislative  plan 
for  regulating  the  entire  business  of  selUng 
drugs,  nostrums,  and  ointments.  The  legis- 
lative conclusion  that  the  fees  received  from 
the  peddlers  should  be  added  to  the  fees 
paid  vnder  the  pharmacist  act,  and  the  whole 
devoted  to  the  use  of  carrying  out  and  en- 
forcing the  general  plan,  is  a  legitimate  ex- 
ercise of  Its  discretion  to  apportion  and  ap- 
ply the  fund,  in  view  of  the  fact  that  the 
two  laws  are  to  be  regarded  as  one  cover- 
ing the  entire  subject  This  indicates  the 
intent  to  regulate,  rather  than  to  tax.  The 
law  comes  within  the  rule  thus  stated  in 
Plumas  V.  Wheeler,  149  Cal.  763,  87  Pac. 
911: 

"It  is  also  well  settled  that  the  power  to  regu- 
late a  business  may  be  exercised  by  means  of  a 
license  fee  or  charge.  The  amount  of  the  li- 
cense fee,  however,  must  not  be  more  than  is 
reasonably  necessary  for  the  purpose  sought, 
— i.  e.,  the  regulation  of  the  business." 

The  legislative  judgment  as  to  the  amount 
Is  conclusive,  unless  it  clearly  appears  to  be 
wrong.  In  view  of  the  uses  to  which  the 
license  fees  are  to  be  devoted,  we  cannot  say 
it  exceeds  the  amount  reasonably  necessary. 

The  objection  growing  out  of  the  supposed 
exemption  of  ex-Union  soldiers  and  sailors 
has  no  foundation  in  tact.  As  Justice  LAW- 
LiOR  shows,  there  is  no  exemption  from  the 
state  license  fee.  The  act  of  1905  merely 
exempts  peddlers  of  all  kinds  of  goods  who 
are  honorably  dlsdiarged  ex-Union  soldiers 
and  sailors  from  paying  local  license  fees 
imposed  by  county,  city,  or  town  ordinances. 
It  has  no  application  to  a  state  license. 

I  believe  that  the  law  in  question  is  valid, 
and  I  concur  in  the  judgment  that  the  peti- 
tioner be  remanded. 

We  concur:    SLOSS,  J. ;   MELVIN,  J. 

ANOE2LL0TTI,  O.  J.  I  concur  in  the 
judgment,  -  and  generally  in  the  views  ex- 
pressed in  the  opinion  of  Justice  LAWI/^R. 
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That  the  act  Involved  was  Intended  solely 
as  a  regulatory  measure  designed  to  regu- 
late the  business  of  selling  "drugs,  nostrums, 
ointments  or  any  appliances  for  the  treat- 
ment of  diseases,  deformities,  or  injuries" 
by  "itinerant  vendors"  is  very  clear  to  ma 
I  am  also  satisfied  that  it  cannot  be  held,  as 
matter  of  law,  that  the  legislative  Judgment 
as  to  the  amount  of  fee  or  charge  reason- 
ably necessary  for  the  regulation  of  that 
business,  viz^  $100  for  each  lialf  year,  is 
wrong. 


BAUTON  LAND   ft   WATER   CO.   et  aL  v. 

CitAFTON  WATER   CO.      (L.  A.   8468.) 
(Supreme  Court  of  California.    Sept  29,  1915.) 

1.  Waters  and  Wateb  Ooubses  €=»87— Nat- 
ural tiTREAUS  —  Diversion  —  Action  — 
Pleading  and  Proof— Variancic. 

Where,  in  an  action  for  the  diversion  of 
water  from  a  stream,  the  complaint  alleged  that 
the  natural  flow  wag  diminished  to  the  detri- 
ment of  plaintiff  by  defendant's  pumping  water 
from  wells  supplied  by  the  subterranean  waters 
which  supported  th^visible  stream,  proof  of 
removal  ot  the  water  from  a  canal  in  which  wa- 
ter taken  from  the  subterranean  stream  was  ac- 
cumulated was  not  a  material  variance  from 
the  proof  necessary  to  sustain  pUuntifis'  alle- 
gations, since  the  canal  was  merely  an  instru- 
ment used  in  depriving  plaintiffs  of  the  wa- 
ters of  the  stream  in  their  natural  flow. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Coorsee,  Cent  Dig.  f §  77-81,  83,  89,  90 ; 
Dec.  Dig.  <S=»87.] 

2.  Appeal  and  Error  <S=:»197— Reservation 
OF  Grounds  of  Review  —  Objections  to 
E^'IDE^'CE. 

Where  no  objection  was  made  on  trial  to 
evidence,  claimed  on  appeal  to  be  a  variance 
from  the  complaint  it  could  not  be  contended  on 
appeal  that  the  findings  on  the  point  were  not 
within  the  issues. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  ®=>197:  Pleading,  Cent.  Dig. 
§§  1428-1441.] 

8.  Waters  and  Water  Courses  <s=»40— Nat- 
ural Stbeahs  —  BioHT  TO  Subterranean 
Waters. 

The  right  In  the  surface  waters  of  a  moun- 
tain stream  flowing  in  a  rocky,  precipitous  can- 
yon, partially  blocked  by  detritus,  and  having 
many  channels,  includes  the  right  to  the  subter- 
ranean waters  which  support  the  visible  sur- 
face stream. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  i  82 ;  Dec;  Dig.  <8=s> 
40.] 

4.  Waters  and  Water  Coturses  <S=>87— Nat- 
ural Streams— Diversion— Sufficiency  of 
Evidence. 

In  an  action  for  the  diversion  of  water 
from  a  natural  stream,  evidence  held  sufficient 
to  support  a  finding  that  defendant,  by  wells 
»  pumping  plant,  carried  away  a  (jimmiLy  | 
ter  irom  tUo  iitnli^rgroumj  flow  of  the 
Icaacnin?  both  the  natural  surf  nee  nnd 
lergroimd  flow  to  the  estent  of  the  water 

Note.— For  othpr  cases,  see  Waters  nnd 
Courses,  Cent  Dj«.  g;  77-Sl,  83,  89.  'M ; 
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finding  that  defendant  had  assumed  and  retain- 
ed complete  control  over  ail  of  the  water  ab- 
stracted by  means  of  wells  and  pumps. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  U  77-81,  83,  89,  90; 
Dec.  Dig.  <8=>87.] 

6.  Waters  and  Water  Courses  €=»85— Nat- 
ural Streams  —  Diversion  —  Actions  — 
Injunctive  RELisr. 

Where  defendant  by  wella  and  pumps,  di- 
verted water  from  a  natural  stream,  plaintiffs, 
who  bad  water  rights  therein,  were  entitled  to 
injunctive  relief  to  prevent  the  substitution  of 
the  artificial  for  the  natural  conditions  of  the 
water  course;  such  relief  having  reference  to 
the  prevention  of  the  actual  damage  as  well  as 
of  the  threatened  injury  of  a  ripened  easement 
[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  U  84-88;  Dec. 
Dig.  <8=s>85.] 

7.  Tenancy  in  Couvon  *=»2»— Tenants  in 
Common  of  Water  Biqhtb. 

One  of  tenants  in  common  of  waters  of  a 
natural  stream  may  control  the  property  joint- 
ly owned. 

[Ed.  Note.— For  other  cases,  see  Tenancy  in 
Common,  Cent  Dig.  §  64 ;   Dec.  Dig.  «=>23.] 

8.  Tenancy  in  Cohhon  «=>23— Tenants  in 
Common  or  Naturai.  Streaic— Trespass  by 
Diversion. 

Where  a  tenant  in  common  of  the  waters  of 
a  natural  stream  diverted  such  waters,  he  was 
a  trespasser,  since  one  tenant  in  common,  so  far 
as  he  interferes  with  or  works  an  injury  to  the 
joint  property  to  the  damage  or  injury  of  hia 
cotenant,  is  a  trespasser;  his  co-ownership  not 
authorizing  him  to  deal  with  the  common  prop- 
erty to  the  detriment  of  his  co-owners. 

[Ed.  Note.— For  other  cases,  see  Tenancy  in 
Common,  Cent  Dig.  §  64;    Dec.  Dig.  <S=>23.] 

Department  2.  Appeal  from  Superior 
Court,  San  Bernardino  County;  Frank  F. 
Oster,  Judge. 

Action  by  the  Barton  Land  &  Water  Com- 
pany and  others  against  the  Crafton  Water 
Company.  Judgmoit  for  plaintiffs,  and  de- 
fendant appeals.     Affirmed. 

Goodcell  &  Goodcell  and  Henry  Qoodcell, 
all  of  San  Bernardino,  for  appellant  Byron 
Waters  and  Gregg  &  Surr,  all  of  San  Ber- 
nardino, for  respondents. 

MELVIN,  3.  The  corporation  defendant 
appeals  from  the  judgment  and  from  an  or- 
der denying  its  motion  for  a  new  trial. 
There  is  very  little  dispute  regarding  the 
essential  facts.  Plaintiffs  and  their  prede- 
cessors in  interest  are  and  for  many  years 
have  been  owners  of  all  of  the  waters  of 
Mill  creek,  in  San  Bernardino  county,  to  the 
extent  of  2,500  inches  for  at  least  140  hours 
every  10  days.  This  water  Is  used  for  bene- 
fldal  purposes.  Mill  creek  Is  a  mountain 
stream,  tlowliig  Ihrougli  a.  stcc]),  rocky  can- 
yon, in  wlilch  there  are  bouklers  uiid  sand 
(ii]d  other  detritus,  beneath  wlilch  In  some 
[ilaccs  the  water  dlsnpiioiirs,  bnt  flows  below 
the  surface,  forming.  In  adilltlon  to  the  sur- 
face stream,  a  subterranean  one,  which  Is  In 
direct  contact  with  nnd  stipports  tJii3  visible 
torrent.  Defendnnt  is  a  cotenant  of  plftln- 
tlffs,  find  Is  entitled  to  nil  of  the  Bow  of  MUl 
creek,  up  to  2,S0O  inches  for  95  hours  dttring 
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every  10  days.  Plaintiffs  and  defendant  di- 
vert the  water  belonging  to  them  from  Mill 
creek  by  means  of  a  zanja,  the  Intake  of 
vhich  is  about  three  mllee  below  the  lower 
end  of  the  canyon.  For  many  years,  and 
with  the  consent  of  the  parties  hereto,  a 
power  company  has  taken  all  of  the  surface 
water  from  the  stream  at  two  places,  in  each 
Instance  conducting  the  said  water  throng 
an  Impervloas  conduit,  and  after  using  It 
for  the  production  of  electric  power  has  re- 
turned It  to  the  stream  at  points  above  the 
sanja  of  these  litigants.  Dnring  times  of 
scarcity  of  water,  defendant,  by  means  of 
two  wells,  penetrated  the  bed  of  the  stream 
some  distance  above  the  zanJa  and  pumped 
water  therefrom  to  the  amount  of  almost 
140  inches.  This  was  conveyed  through  the 
conduit  of  the  power  company  and  the 
stream  to  and  then  through  the  zanJa,  from 
which,  except  a  percentage  allowed  for  seep- 
age and  evaporation,  an  equivalent  amount 
of  water  was  taken  at  defendant's  point  of 
dlversitm  and  used  by  that  corporation  to 
the  exdusion  of  Its  cotenants.  Defendant 
admits  that  the  court's  finding  of  the  fact 
that  the  pumping  of  water  from  the  bed  of 
the  stream  after  oollectlng  It  in  the  welld 
wrought  an  Injury  to  plaintiffs  was  based 
upon  conflicting  testimony.  The  contention 
is  made,  however,  that  certain  findings  neces- 
sary to  support  the  judgment  are  outside  of 
the  issues  made  by  the  pleadings,  that  other 
findings  requisite  to  sustain  the  judgment 
are  not  Justified  by  the  evidence,  and  that, 
even  if  all  of  the  findings  were  conceded  to 
be  within  the  issues  and  sustained  by  the 
evidence,  they  do  not  support  the  conclusions 
of  law  or  the  Judgment 

[1, 2]  The  complaint  alleges  that  the  natu- 
ral flow  of  the  creek  was  diminished,  to  the 
detriment  of  plaintiffs,  by  the  action  of  de- 
fendant in  pumping  water  from  its  wells. 
The  court  found  that  the  water  was  abstract- 
ed, as  alleged,  from  the  stream;  but  It  was 
also  found  that,  after  passing  through  the 
conduit  of  the  power  company,  the  fluid  was 
returned  undiminished  to  the  surface  flow  of 
Hill  creek.  The  abstraction  of  water  to  the 
injury  of  the  plaintiffs  was  from  the  zanJa, 
as  the  court  found,  and  therefore,  as  coun- 
sel for  defendant  argue,  the  allegation  of 
detrimental  removal  of  water  from  the  creek 
la  not  sustained.  There  being  no  direct 
averment  that  taking  water  from  the  zanJa 
was  injurious  to  plaintiffs,  it  follows  (so  goes 
the  argument)  that  the  findings  necessary  to 
sustain  the  conclusions  of  law  and  the  Judg- 
ment regarding  the  detriment  suffered  by 
plaintiffs  are  lacking.  This  Is  hypercrltidsm. 
By  asking  for  an  injunction  because  of  the 
Interference  of  defendant  with  tlie  waters 
of  Mill  creek,  and  then  proving  the  removal 
of  water  from  the  zanJa,  the  plaintiffs  have 
not  materially  varied  from  the  proof  neces- 
sary to  sustain  their  allegations.  The  zanJa 
was  merely  an  Instrument  used  in  the  pro- 
U2P.-4 


cess  of  depriving  plaintiffs  of  the  waters  of 
the  creek  in  natural  and  unobstructed  flow 
at  the  point  of  intake.  The  findings  fully 
cover  the  processes  by  which  defendant  di- 
verted the  water  from  its  natural  flow  as  a 
part  of  the  stream.  True,  the  water  pumped 
from  the  wells  was  returned  to  the  stream 
after  passing  through  the  Impervious  con- 
duit, and  from  the  stream  it  flowed  into  the 
zanJa,  but,  as  the  court  finds,  at  no  time  aft- 
er the  commlngUng  of  the  pumped  water  with 
that  In  the  conduit,  and  afterwards  with 
that  in  the  stream,  did  defendant  abandon 
the  claim  of  right  to  divert  and  use  all  of  it. 
If  defendant  had  pumped  the  water  directly 
from  the  stream  through  a  pipe  to  Ills  land, 
would  any  one  contend  that  the  diversion 
was  not  from  the  stream  but  from  the  pipe? 
So  here  the  conduit,  the  stream  itself,  and 
the  zanJa  constituted  mere  apparatus  used  in 
the  conveying  of  the  water.  A  stream  may 
be  used  to  carry  stored  water,  or  water  de- 
yel(9ed  from  sources  not  naturally  a  part  of 
the  stream.  Such  water  is  not  abandoned, 
where  there  is  an  intent  to  recapture  it  1 
Weil  on  Water  Rlghte  in  the  Weateni  States 
(3d  Bid.)  p.  38.  It  was  not  necessary,  there- 
fore, to  specify  all  of  the  nteans  used  in  the 
al)6traction  of  the  water  from  the  stream. 
The  complaint  did  contain  an  allegation  that 
the  water  pumped  by  defendant  was  convey- 
ed "down  in  said  MIU  creek  to  a  point  far 
below  the  month  of  said  canyon,"  and  that 
without  right  that  corporation  "diverted  and 
exercised  complete  control  over,  and  appro- 
priated for  its  own  use  from  said  BliU  creek, 
the  amount  of  water  it,  the  said  defendant, 
so  pumped."  This  averment  snflSclently  cov- 
ers the  whole  subject,  and  proof  of  the  tak- 
ing of  the  water  from  the  zanja  snmiorts  It 
Besides  all  this,  as  no  objection  was  made  to 
the  evidence  respecting  the  use  of  the  water 
by  defendant  at  its  point  of  diversion  from 
the  zanJa,  it  may  not  now  be  contended  that 
the  findings  upon  that  subject  are  not  with- 
in the  issues.  McDougald  v.  Hulet,  1S2  Cal. 
163,  64  Pac.  278;  Banister  v.  Campbell,  138 
Gal.  456,  71  Pac.  504,  703 ;  Illinois  T.  &  S. 
Bank  T.  Padflc  Railway  C!o.,  116  CaL  296, 
47  Pac.  60. 

[3]  Appellant  attacks  the  flnding  that  the 
plaintiffs  are  entitled  to  the  use  of  the  wa- 
ters of  the  creek,  "both  surface  and  subterra- 
nean," during  a  certain  proportion  of  the 
time.  As  the  evidence  shows  the  diversion  at 
tlie  zanja  of  the  surface  water  by  means 
of  the  dam,  appellant^s  counsel  assert  that 
there  Is  nothing  in  the  evidence  to  justify 
the  court's  condusion  that  the  subsurface 
water  was  also  Included  within  the  volume 
to  which  plaintiffs  were  entitled.  The  usual 
method  of  removing  water  from  a  stream  for 
purposes  of  Irrigation  is  by  a  diverting  dam, 
but  that  does  not  foreclose  the  users  from 
the  benefit  of  the  waters  which  flow  beneath 
the  surface  and  uphold  the  visible  stream. 
It  is  admitted  that  some  vt  the  eviderce 
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supports  the  finding  regarding  a  diminution 
of  the  flow  at  the  surface,  because  of  the 
operations  of  the  defendant,  and  therefore 
the  finding  which  appellant  attacks  Is  prop- 
er, on  account  of  the  physical  fact,  found  by 
the  court,  that  the  underflow  supports  the 
stream  flowing  on  the  surface.  With  refer- 
ence to  a  stream  of  the  sort  that  Mill  creek 
Is  shown  by  the  evidence  to  be — ^that  is,  a 
mountain  creek,  flowing  In  a  rocky  and  pre- 
cipitous canyon,  partially  blocked  by  detritus, 
and  having  many  "narrows" — It  is  not  pos- 
sible logically  to  consider  the  surface  flow 
and  the  underflow  as  separate  and  distinct 
sources  of  water  supply.  Perry  v.  Calkins, 
159  Gal.  180,  113  Pac.  136.  The  action  was 
not  to  enjoin  the  deletion  of  the  underflow 
at  the  intake  of  the  zanja,  but  to  prevent  the 
removal  of  water  from  the  stream  far  above. 
Questions  concerning  the  underflow  at  the 
intake  are  therefore  not  material,  except  that 
plaintiffs  are  entitled  to  such  underflow  there 
as  is  necessary  to  uphold  the  surface  wa- 
ters taken  by  them  from  the  stream.  In  the 
sense,  therefore,  that  the  dlverter  of  surface 
water  is  entitled  to  the  subterranean  stream, 
both  for  supply  to  and  supi>ort  of  such  wa- 
ter, the  finding  is  a  proper  one.  Verdugo 
Canyon  Water  Co.  v.  Verdugo,  152  Cal.  663, 
93  Paa  1021.  This  finding,  read  In  connec- 
tion with  the  others,  means  that  <me  who 
is  an  approprlator  of  surface  water  may  not 
be  made  to  suffer  a  diminution  of  his  supply 
by  another,  who  without  right  accomplishes 
that  injury  indirectly  by  depleting  the  sub- 
terranean stream.  He  may  Invoke  the  max- 
im, "Aqua  cnrrlt  et  debet  currere  ut  cnrrere 
solebat."  Monteclto  Valley  Co.  v.  Santa 
Barbara,  144  CaL  688,  77  Pac.  1113;  McClin- 
tock  V.  Hudson,  141  Oal.  280,  74  Pac.  849; 
Cohen  v.  La  Canada  Land  &  Water  Co.,  142 
Cal.  439,  70  Pac.  47. 

[4]  Appellant's  counsel  say  that  the  eighth 
finding  was  not  Justified  by  the  evidence. 
This  finding  was  to  the  effect  that  defendant, 
by  means  of  the  wells  and  the  pumping  plant, 
"pumped,  took,  and  conducted  away,  and 
used,"  a  quantity  of  water  from  the  under- 
ground flow  of  Mill  Creek,  and  that  such  tak- 
ing diminished  and  lessened  both  the  natural 
surface  and  underground  flow  of  the  creek  to 
the  extent  of  the  whole  amount  of  water  "so 
pumped,  diverted,  and  taken."  It  is  argued, 
that,  since  all  of  the  water  so  diverted  was 
returned  to  the  stream  after  passage  through 
an  impervious  conduit,  obviously  the  stream 
was  not  depleted  to  that  extent.  But,  as  we 
have  seen,  the  stream  was  used  merely  as  a 
conductor  for  the  water  claimed  by  defendant 
after  It  was  emptied  from  the  conduit  a  short 
distance  above  the  Intake  of  the  zanJa.  This 
did  not  restore  the  natural  conditions,  which 
bad  been  disturbed  by  the  taking  of  a  portion 
of  the  underground  stream  far  up  the  canyon. 
When  the  water  was  returned  to  the  stream, 
It  had  been  claimed  by  defendant  as  that 
corporation's  own  property,  and  therefore  for 


all  practical  purposes  it  was  as  foreign  to  the 
natural  flow  of  Mill  creek  as  any  water 
which  might  have  been  Introduced  therein 
from  an  independent  source.  The  finding  is 
not  misleading,  because  the  use  of  the  wat^ 
by  defendant,  as  well  as  its  removal,  is  speci- 
fied as  an  element  of  the  decrease  of  the 
natural  flow  of  the  stream,  and  in  a  true 
sense  defendant  was  using  the  water  from 
the  moment  It  was  pumped  from  the  weU& 

It  is  admitted  that  appellant  asserts  the 
right  to  remove  water  from  the  wells,  but  an 
attach  is  made  ui>oa  a  ittnding  that  said  ap- 
pellant threatens  to  c<mtlnue  pumping  from 
one  of  them.  The  ground  of  objection  is  that 
the  evidence  falls  to  support  the  finding. 
Granting  this  to  be  true^  still  defendant 
would  not  be  injured,  because,  having  no 
right  to  pump  from  either  of  its  wells,  its 
threats,  or  absence  of  them,  would  not  be 
naaterial. 

[B]  The  court  found  that  defendant  had 
"assumed,  retained,  and  exercised  complete 
control"  over  all  of  the  pumped  water.  The 
point  is  made  that  this  Is  not  sustained  by 
the  evidence,  because  the  water  was  carried 
in  a  conduit  belonging  to  the  power  company. 
There  was  direct  testimony  to  the  effect  that 
this  was  done  under  an  agreement  with  the 
owner  of  the  conduit,  so  that  the  flnding  is 
amply  sustained  in  its  application  to  the  wa- 
ter so  long  aa  it  was  in  that  carrier.  The 
zanJa  was  under  the  control  of  defendant  as 
one  of  the  Joint  tenants  thereof,  and  to  hold 
that  the  corporation  lost  control  of  the  excess 
water  in  the  short  Journey  from  the  discharge 
at  the  end  of  the  power  company's  container 
to  the  intake  of  the  zanJa  would  be  to  deter- 
mine that  it  also  lost  control  of  the  water  to 
which  It  was  clearly  entitled.  The  finding 
was  amply  supported  by  the  evidence. 

Upon  its  c(mtention  that  the  findings  do 
not  support  the  conclusions  of  law  and  the 
Judgment,  appellant  advances  practically  the 
same  arguments  as  those  which  were  directed 
against  the  findings  themselves.  For  exam- 
ple, it  is  asserted  that  there  should  be  no  in- 
junction prohibiting  the  taking  of  water  from 
the  zanJa,  because  the  defendant  was  charged 
with  taking  it  from  the  stream.  Of  the  in- 
junction directed  against  pumping  from  the 
wells  defendant  complains,  because  all  of  the 
water  so  pumped  was  returned  to  the  stream. 
These  arguments  have  been  sufficiently  an- 
alyzed and  discussed  in  the  examination  of 
the  previous  assignments  of  alleged  error. 
They  are  without  merit. 

[6]  The  general  effect  of  the  Injunctive  re- 
lief accorded  plaintiffs  is  to  prevent  the  sub- 
stitution of  artlfldal  for  natural  conditions 
existing  in  the  water  course.  Such  relief  has 
reference  to  the  prevention  of  the  actual  dam- 
age, as  well  as  of  threatened  injury  to  a  right 
which,  if  not  denied,  might  ripen  Into  an  ease^ 
ment.  Equity  always  grants  such  relief  in 
proper  cases.  Anaheim  Union  Water  Co.  v. 
FuUer,  160  Cal.  333,  88  Pac.  978,  U  !<.  B.  A. 
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(N.  S.)  1082;  Kinney  on  Water  Rights  (2d 
Ed.),  pp.  2931,  2984.  Under  the  pleadings 
and  proof,  the  findings,  conclusions,  and  Judg- 
ment were  Jnstlfled. 

[7, 1]  Plaintiffs  and  defendant  are  tenants 
In  common  at  the  water  of  the  stream,  and 
die  latter  Invokes  the  rule  that  any  one  of 
sndi  toiants  may  control  the  property  jointly 
owned.  But,  as  was  well  said  by  the  learned 
Judge  who  tried  the  case  In  the  superior 
court: 

"One  tenant  in  common,  in  so  far  as  he  inter- 
feres with  or  works  an  injury  upon  the  joint 
property  to  the  damage  or  injury  of  his  cotenant, 
is  a  trespasser  to  that  extent.  He  cannot  as- 
sume, because  he  has  a  certain  interest  in  the 
common  property,  to  deal  with  it  or  use  it  to 
the  detriment  of  other  co-owners." 

Brery  one  of  the  parties  has  the  right  to 
Insist  upon  an  unobstructed  natural  flow  of 
the  stream  to  the  Intake  of  the  zanja,  and  to 
demand  a  continuance  of  the  conditions  which 
preyalled  when  he  made  his  appropriation. 
Kiimey  on  Water  Rights  (2d  Ed.)  S  784 ;  Han- 
dy Ditch  Ck).  V.  Louden  Canal  Co.,  27  Colo. 
518,  f&  Pac.  847.  The  use  by  a  tenant  in 
common  of  more  than  his  share  of  water  may 
be  enjoined.  1  Wlel  on  Water  Rights  (3d 
Ed.)  I  320;  Lorenz  t.  Jacobs,  3  Paa  655.i 
Therefore  the  existence  of  joint  ownership 
in  the  ditch  and  the  water  does  not  protect 
defendant  from  the  consequences  of  his  ac& 
as  pleaded  and  found. 

The  judgment  and  order  are  affirmed. 

We  concur:  HBNSHAW,  J.;  LORIGAN,  J. 


ARBUNICH  r.  UNITED  RAILROADS  OF 
SAN  FRANCISCO.    (Civ.  1626.) 

(District  Court  of  Appeal,  First  District.  Cali- 
fornia. Aug.  24,  1915.  Rehearing  Denied 
by  Supreme  Court  Oct  22,  1915.) 

1.  LnaxanoN  or  Aorioirs  «s>127  —  Amend- 
mo  C011PI.AINT— New  Cause  of  Action. 
The  complaint,  for  death  of  a  pedestrian 
struck  by  a  street  car,  in  both  counts,  basing 
right  of  recorery  on  the  general  allegation  that 
defendant  was  careless  and  negligent  in  the  run- 
ning and  operattoD  of  its  car  at  the  time  and 
place  of  deceased's  injuries,  the  scope  of  such 
general  averment  not  being  limited  either  by 
the  statements  that  the  car  was  being  operat- 
ed at  great  speed  or  odc  that  it  was  so  operat- 
ed after  discovery  of  deceased  in  his  position 
of  danger,  the  amendment,  offered  after  time 
for  action  had  elapsed,  that  the  fender  on  the 
car  for  picking  up  and  saving  persons  knocked 
down  b][  the  car  had  negligently  been  folded  np, 
so  that  it  would  not  operate,  by  reason  of  which 
deceased  was  negligently  injured,  neither  add- 
ed a  new  cause  of  action,  nor  a  new  act  of  neg- 
ligence not  already  covered  by  the  general  al- 
legation, nor  even  a  contributing  cause  to  the 
aoddent. 

fEd.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  St  543-647 ;  Dec.  Dig.  «=» 
127.] 


>  Reported  In  full  In  the  Pacific  Reporter ;  re- 
ported u  a  mamorandom  decision  wltbout  opinion 
In  M  CaL  zz. 


2.  Stbket  RAHJtoADs  «=9ll7— Injttbt  to  Pb- 

UESTBIAN  —   NEOUOENCE   —   QUESTION     FOB 

Juar. 

Under  the  conflicting  evidence  in  an  ac> 
tion  for  death  of  a  pedestrian  struck  by  a 
street  car,  held  the  questions  of  contributory 
negligence  and  of  negligence  under  the  last 
clear  chance  doctrine  were  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  {f  239-257;  Dec.  Dig.  «:=» 
117.] 

8.  Tbiai,  «=a260  —  iKSTBUcnoNS  —  Requests 

OOVESED. 

The  requested  inatmction  that  one  walking 
across  a  street  oar  track  must  use  reasonable 
care  in  the  exercise  of  his  faculties  of  sight  or 
hearing  to  watch  or  listen  for  cars  is  sufficiently 
covered  by  one  that  he  must  use  reasonable  care 
and  precautions  for  his  own  safety. 

[Ei.  Note. — ^For  otlier  cases,  see  Trial,  Ont 
Dig.  i!  651-659;    Dec.  Dig.  «=>260.] 

4.  Tbial  «s>242— Misixadino   Instbuction 
—Verdict. 

Special  issues  not  being  submitted  to  the 
jury,  nor  requested  to  be  so  submitted,  a  request- 
ed tnstruction,  in  an  action  for  collision  of 
a  street  car  with  a  {pedestrian,  as  to  what  "your 
verdict  on  the  position  of  the  fender  must  be" 
is  sufficiently  confusing  and  misleading  to  jus- 
tify its  refusal. 

[Ed.  Note.— For  other  cases,  see  Trial,  (Tent. 
Dig.  K  669-676;  Dec.  Dig.  «=»242.] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco ;  John  Hunt,  Judge. 

Action  by  Marie  Arbunlch,  as  adminiatra- 
trix,  against  the  United  Railroads  of-  San 
Francisco.  Judgment  for-  plaintiff,  and  de- 
fendant appeals.     Affirmed. 

Wm.  H.  Abbott  and  Wm.  M.  Cannon,  both 
of  San  Francisco  (Kingsley  Cannon,  of  San 
Francisco,  of  counsel),  for  appellant.  Mar- 
shall Nuckolls  and  McGowan  &  Westlake, 
all  of  San  Frandsco  (Louis  V.  Crowley,  of 
San  Francisco,  of  counsel),  for  respondent 


RICHARDS,  J.  This  is  an  appeal  from  a 
judgment  in  favor  of  the  plaintiff  In  an  ac- 
tion brought  to  recover  damages  for  the 
death  of  her  husband,  Martin  Arbunlch,  al- 
leged to  have  been  caused  through  the  negli- 
gence of  the  defendant  in  the  operation  of 
one  of  its  street  cars  on  Church  street  in  the 
city  and  county  of  San  Francisco. 

The  first  amended  complaint  was  in  two 
counts,  the  first  alleging  that  the  defendant 
"carelessly  and  negligently  and  with  great 
speed  ran  and  operated  one  of  its  said  cars 
along  said  Church  street  and  into  and  upon 
said  Martin  Arbunlch,"  causing  his  death. 
The  second  count  alleged  that: 

"As  the  said  Martin  Arbunlch  was  engaged 
in  walking  across  said  tracks,  and  while  he 
was  exercising  all  due  and  proper  care  in  that 
behalf,  and  without  any  notice  or  warning  of 
any  kind  to  said  Mnrtin  Arbunich,  said  defend- 
ant, after  discovering  the  position  and  danger 
in  which  the  said  NIartin  Arbunich  was,  then 
and  there,  and  while  being  at  a  distance  of  80 
feet  from  said  deceased,  the  said  defendant'  care- 
lessly, negligently,  and  with  great  speed  ran 
and  operated  one  of  its  cars  alone  said  Church 
street  and  into  and  upon  said  Martin  Arbu- 
nich," etc 


>For  otliar  easM 


■••  same  topic  and  KBT-NUMBER  in  all  Kay-Mombersd  DIgMta  laA 
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At  the  trial  of  tbe  cause,  a&d  daring  tbe 
presentation  of  the  plaintiff's  proofs,  the 
plaintiff  moved  the  court  for  leave  to  amend 
both  counts  of  her  first  amended  complaint 
by  adding  thereto  an  averment  to  the  effect 
that  the  car  of  the  defendant  which  struck 
tbe  deceased  had  attached  to  It  a  fender  for 
tbe  purpose  of  picking  up  and  saving  persons 
who  were  knocked  down  upon  said  track  or 
street  by  said  car,  and  that  at  the  time  and 
place  of  the  injuries  to  the  deceased  It  had 
carelessly  and  negligently  placed  said  fender 
up  against  said  car,  and  in  'a  position  where 
it  would  not  operate  and  pick  up  or  save  de- 
ceased from  said  injury,  and  that  by  reason 
thereof  the  deceased  was  carelessly  and  neg- 
ligently injured.  The  defendant  objected  to 
the  allowance  of  this  amendment  to  either 
count  upon  several  grounds,  but  chiefly  upon 
the  ground  that  it  was  in  the  nature  of  a  new 
cause  of  action  which  was  barred  by  the 
statute  of  llmltatlona.  The  court  permitted 
the  amendment,  and  also  permitted  the  plain- 
tiff to  offer  proof  as  to  the  position  of  the 
fender  over  the  defendant's  objections. 

[1]  The  first  contention  of  the  appellant 
upon  this  appeal  is  that  the  court  erred  in 
permitting  said  amendment  and  in  admitting 
evidence  in  support  of  its  averments. 

We  do  not  think  this  point  well  taken. 
In  both  counts  of  plaintiff's  first  amended 
complaint  the  plaintiff  bases  her  right  of  re- 
covery upon  the  general  allegation  that  the 
defendant  was  careless  and  negligent  in  the 
running  and  operation  of  its  car  at  the  time 
and  place  of  the  deceased's  injuries.  It  is 
true  that  in  the  first  count  it  is  also  stated 
that  the  car  was  being  operated  at  great 
speed,  and  that  in  the  second  count  it  is  fur- 
ther averred  that  the  car  was  so  operated 
after  the  discovery  of  the  deceased  in  his 
position  of  danger.  But  neither  of  these  two 
averments  limits,  in  our  opinion,  the  scope  of 
the  plaintiff's  general  averment  of  negligence 
in  both  counts,  and  we  are  satisfied  that  un- 
der them  the  plaintiff  would  have  been  enti- 
tled to  offer  proofs  of  any  negligent  conduct 
on  the  part  of  the  defendant  in  the  running 
and  operation  of  its  car  which  either  pro- 
duced or  aggravated  the  injuries  inflicted 
upon  the  deceased.  The  proposed  amendment 
did  not  therefore  add  a  new  cause  of  action, 
nor  even  a  new  act  of  negligence  not  already 
covered  by  the  general  terms  of  tbe  plain- 
tiff's pleading;  nor  did  it  even  add  a  con- 
tributing cause  to  the  accident,  for  the  colli- 
sion with  Oie  decedent  would  have  occurred 
whether  the  fender  had  been  up  or  down. 
Its  alleged  iwsltion  was  only  an  incident 
which  contributed,  not  to  the  impact  against 
the  deceased,  but  only  at  most  to  the  aggra- 
vation of  his  injuries.  This  being  so,  it  was 
entirely  within  the  discretion  of  the  court  to 
have  permitted  the  amendment  and  what- 
ever proofs  were  offered  in  its  support. 

The  other  objections  of  the  defendant  to 
the  amendment  and  to  the  complaint  as 
amended  wer«  we  think  not  well  tcJcen. 


The  next  contention  of  the  appellant  is  that 
tbe  court  erred  in  overruling  its  motion  for  a 
nonsuit,  and  in  refusing  to  direct  the  Jury 
to  find  a  verdict  for  the  defendant  at  the 
close  of  the  plaintiff's  case. 

[Z]  Aa  to  the  motion  for  nonsuit  upon  the 
first  count  of  plaintlfFs  complaint,  the  evi- 
dence is  clearly  conflicting  as  to  the  speed  at 
which  the  defendant's  car  was  going  at  and 
immediately  before  the  moment  of  the  acci- 
dent, and  also  as  to  whether  any  warning  sig- 
nal of  its  approach  was  given.  In  view  of 
these  conflicts,  and  of  the  fact  that  tbe  pres- 
ence of  the  deceased  upon  the  track  was  not 
in  itself  an  act  of  negligence,  we  are  of  the 
opinion  that  the  question  of  his  contributory 
negligence,  if  any,  in  falling  to  observe  the 
approaching  car  and  to  remove  himself  from 
its  pathway,  was  a  proper  question  for  the 
jury,  and  that  the  deceased,  under  the  cir- 
cumstances of  this  case,  cannot  be  held  as  a 
matter  of  law  to  have  been  guilty  of  negli- 
gence. Driseoll  v.  Market  St  Ry.  (3o.,  97 
CaL  553,  32  Paa  681,  33  Am.  St  Rep.  203; 
Wahlgren  v.  Market  St  Ry.  Co.,  132  CaL 
656,  62  Pac.  308,  64  Pac.  993. 

This  reasoning  also  applies  to  the  defend- 
ant's motion  for  nonsuit  as  to  the  second 
count  in  the  plalntltTa  complaint,  with  the 
added  suggestion  that  the  evidence  is  in  con- 
flict as  to  whether  the  defendant's  motorman 
discovered  or  had  pointed  out  to  him  the  de> 
ceased  in  his  position  of  danger  in  time  to 
have  exercised  his  last  clear  chance  to  have 
avoided  the  injury,  and  that  for  this  reason 
also  the  motion  for  nonsuit  as  to  this  count 
was  pTCfperly  denied. 

The  refusal  of  the  court  to  direct  a  verdict 
for  the  defendant  was  not  erroneous  for  the 
same  reasons. 

[3]  The  appellant's  final  contention  is 
that  the  court  erred  in  giving  certain  instruc- 
tions to  the  jury,  and  also  in  either  modlfy- 
iflg  or  refnsii^  to  give  certain  other  instruc- 
tlons  requested  bv  the  defendant.  We  do  not 
deem  it  necessary  to  review  in  detail  all  of 
the  numerous  objections  urged  under  this 
head.  There  are,  however,  two  main  points 
upon  which  the  appellant  strenuously  Insists. 
The  first  of  these  refers  to  the  alleged  error 
of  the  court  in  modifying  the  following  in- 
struction requested  by  the  defendant: 

"In  cases  of  this  character  the  correct  rule 
of  law  is  that  one  riding  or  walking  along  or 
across  the  tracks  of  a  street  railroad  company 
must  use  reasonable  care  in  the  exercise  of  his 
faculties  of  sight  or  bearing  to  watch  or  listen 
for  cars  going  in  either  direction." 

The  court  gave  the  above  instruction  in  the 
following  modified  form: 

"In  coses  of  this  character  the  correct  rule 
of  law  is  that  one  riding  or  walking  along  or 
across  the  tracks  of  a  street  railroad  company 
must  use  reasonable  care  and  precautions  for 
his  own  safety." 

It  must  be  conceded  that  the  cases  cited 
by  the  appellant  in  support  of  the  correctness 
as  a  matter  of  law  of  the  foregoing  instruc- 
tion In  the  form  requested  by  It  sustain  its 
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conteiitl<m  in  tliat  regard,  aad  tbat  had  the 
«mit  refosed  to  give  said  Inatructlon,  or  one 
Blmllar  to  it  in  effect.  Its  action  in  so  re- 
fusing would  have  been  reversible  error,  but, 
In  our  opinion,  the  court  gave,  in  substance 
and  effect,  although  not  In  its  requested  de- 
tail, the  defendant's  instruction,  and  that  the 
language  of  the  court,  requiring  persons  walk- 
ing across  the  tracks  of  a  street  railway  to 
use  reasonable  care  and  precautions  for  their 
own  safety,  would  suggest  to  the  minds  of 
the  jurors  as  reasonable  men  that  such  care 
and  precaution  would  naturally  consist  in  the 
exercise  of  their  faculties  of  sight  and  hear- 
ing. 

[4]  The  other  ground  of  error  In  the  mat- 
ter of  instructions  to  which  we  deem  it  prop- 
er to  advert  is  the  alleged  error  of  the  court 
in  refusing  to  give  the  following  instruction 
at  the  defendant's  request: 

"E^ven  if  you  find  tliat  the  fender  was  not  in 
proper  position  at  the  time  of  the  accident,  I 
instruct  jou.  that  ^our  verdict  on  the  issue  of 
the  position  of  the  fender  must  be  in  favor  of 
the  defendant,  unless  the  evidence  shows  that 
if  the  fender  bad  been  in  ^roi>er  position,  it 
would  have  prevented  or  mitigated  the  injuries 
of  Martin  Axbunich." 

The  record  in  this  case  shows  that  special 
Issues  were  not  submitted  to  the  jury,  nor 
requested  to  be  so  submitted.  This  being  so, 
the  jury  could  render  no  verdict  "on  the  is- 
sue of  the  position  of  the  fender,"  and  the 
foregoing  instruction,  in  the  use  of  those 
words,  Is  sufficiently  confusing  and  mislead- 
ing to  have  justified  the  court  In  refusing  to 
give,  it  regardless  of  whether  It  was  sound 
otherwise  as  a  matter  of  law. 

The  other  objections  which  the  ai^tellant 
urges  to  the  Instructions  of  the  court  we 
do  not  deem  of  sufficient  merit  to  require 
particular  discussion. 

Jndgment  affirmed. 


We  concur: 
CAN.  J. 


LENNON,    P.   J.;     KEEKI- 


THOMAS  V.  LALLT.     (Qv.  1513.) 

(District  Court  of  Appeal,  First  District,  Cali- 
fornia.    Aug.  25,  1915.     Rehearing  Denied 
by  Supreme  Court  Oct.  22,  1016.) 

1.  JxTDOifKirT  «5>003— Sons  Facias— Obder— 
Natcbe. 

Where  the  court  having  jurisdiction  of  the 
parties  and  subject-matter  enters  an  order  upon 
a  Bdre  facias  that  the  judgment  against  defend- 
ant be  revived,  and  that  the  bolder  have  execu- 
tion, snch  order  is  a  judgment  on  which  suit 
oonld  be  brought,  and  not  a  mere  order  for  a 
judgment. 

[Ed.  Note. — ^For   other   cases,   see   Judprment, 
Cent.  Dig.  §{  1722,  1723 ;   Dec.  Dig.  €=3903.] 

2.  JCDOMENT  «=»91(>— Revivait-Soiee  Facias 
— Nkw  JuDGioEirr. 

An  action  on  the  order  of  an  Illinois  court, 
reviving  a  jud^ent  on  scire  facias,  is  not  bai^ 
red  by  Code  Civ.  Proc.  i  386,  providing  that  ac- 
tions on  decrees  of  courts  of  other  states  shall 
be  commenced  within  6  years,  because  the  judg- 
ment revived  is  20  years  old,  since  the  judg- 


ment of  revival  is  a  new  judgment,  and  not  a 
mere  continuation  of  the  old  judgment. 

[Ed.  Note. — ^For  other  cases,  see  Judgment, 
Cent  Dig.  ${  1732-1737;   Dec  Dig.  <S=a610.] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  James  H.  Troutt, 
Judge. 

Action  by  James  M.  Thomas,  administra- 
tor, upon  an  Illinois  judgment  against  Henry 
T.  Lally,  reviving  a  prefions  judgment  on 
scire  facias.  From  a  judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

Wm.  Hoff  Cook,  of  San  Francisco,  for  ap- 
pellant H,  G.  W.  Dlnkelspiel  and  John  R. 
Jones,  both  of  San  Francisco,  for  respond- 
ent 

EBRRIOAN,  J.  This  is  an  action  upon  a 
judgment  obtained  against  the  defendant  in 
the  state  of  Illinois.  More  than  20  years 
after  the  original  judgment  was  given  the 
assignee  thereof  sued  out  a  writ  of  scire 
facias,  asking  for  a  revival  of  the  judgment 
against  the  defendant  The  defendant  ap- 
peared, filed  a  demurrer,  which  was  over- 
ruled, and  he  elected  to  "stand  by  his  de- 
murrer," a  default  was  taken  and  entered 
against  him,  the  record  reading  that  the 
judgment  against  the  defendant  be  revived 
and  to  stand  In  full  force  and  effect  as  at 
the  time  of  Its  rendition,  and  that  the  hold-  * 
er  thereof  have  execution  thereon  against 
the  defendant  Thereafter  defendant  made 
a  motion  in  arrest  of  'judgment  which  was 
denied.  Upon  request  he  was  granted  per- 
mission to  take  an  appeal,  but  it  appears 
that  he  failed  to  prosecute  it  within  the  time 
or  at  all,  and  the  judgment  of  the  court  last 
referred  to  has  never  been  reversed,  modi- 
fied, or  set  aside.  In  the  action  in  the  court 
below  the  plaintiff  recovered  judgment  as 
prayed,  and  the  defendant  appeals. 

[1]  From  a  reading  of  the  record  it  ap- 
pears that  the  court  in  the  state  of  Illinois 
in  which  the  original  judgment  was  entered 
had  jurisdiction  both  of  the  subject-matter 
and  the  parties.  The  record  also  shows  that 
the  order  or  judgment  of  revival  was  ren- 
dered In  a  proceeding  in  accordance  with  the 
course  authorized  by  the  laws  of  the  state 
of  Illinois.  These  propositions  are  not  dis- 
puted by  the  defendant  He  does,  however, 
appear  to  contend  that  the  action  of  the 
court'  taken  in  the  proceeding  to  revive  the 
judgment  amounts  to  nothing  more  than  an 
order  for  judgment  and  not  a  judgment  A 
glance  at  so  much  of  the  record  of  the  court 
in  Illinois  as  we  have  hereinabove  set  forth 
would  seem  to  be  a  sufficient  answer  to  ,that 
contention.  Moreover,  it  is  clear  that  what 
the  court  did  in  the  premises  is  all  that  was 
required  by  the  laws  of  Illinois  in  order 
that  a  judgment  of  that  state  might  be  re- 
vived. The  record  on  Its  face  shows  that 
the  order  or  direction  of  the  court  was  in 
fact  a  judgment  a  final  determination  of  the 


4s»For  other  cams  see  lam*  topic  and  KBY'-NUJUBBB  In  all  K«y-Mumbared  Digests  and  jbidus* 
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rlgbta  of  the  parties.  Code  Civ.  Proc.  {  677 ; 
Leman  v.  Canningham,  12  Idaho,  135,  85 
Pac.  212. 

[2]  Defendant  also  contends  that,  even  if 
Qie  order  of  the  court  be  regarded  as  a  Judg- 
ment of  revival,  it  is  not  a  new  Judgment, 
but  a  continuation  of  the  old  Judgment,  and 
barred  In  this  state  by  the  provisions  of 
section  338,  Code  of  Civil  Procedure,  which 
section  provides  that  an  action  upon  a  Judg- 
ment or  decree  of  any  court  of  the  United 
States,  or  of  any  state  within  the  United 
States,  must  be  commenced,  within  5  years. 
The  authorities,  however,  hold  that  a  re- 
vived Judgment  by  sdre  facias  constitutes  a 
new  cause  of  action,  upon  which  the  statute 
of  limitations  begins  to  run  from  its  rendi- 
tion. In  Browne  v.  Chavez,  181  U.  S.,  at 
page  70,  21  Sup.  Ct  615,  45  U  Ed.  762,  Chief 
Justice  Fuller  said: 

"While  it  is  true  that  a  scire  facias  for  the 
parpose  of  obtaining  execution  is  ordinarily  a 
Judicial  writ  to  continue  the  effect  of  the  former 
judgment,  yet  it  is  in  the  nature  of  an  action  be- 
cause the  defendant  may  plead  to  it;  and  In 
many  cases  it  has  been  classified  as,  in  sub- 
stance, a  new  action  [citing  many  cases]. 
•  •  •  In  these  cases  it  was  ruled  that  scire 
facias  on  a  judgment  was  not  a  mere  continua- 
tion of  a  former  suit  but  created  a  new  right." 

In  Mann  v.  Cooper,  2  App,  D.  C.  226,  it 
was  held  that: 

"A  judgment  upon  a  scire  fadas  Hg  in  I^al 
effect  a  new  judgment,  and  the  statute  of  limi- 
tations begins  to  run  from  its  date  anew.' " 

See,  also,  Packer  v.  Thompson,  25  Neb. 
688,  41  N.  W.  650;  Tagan  v.  Bently,  32  Ga. 
534 ;  Morton  v.  Valentine,  16  La.  Ann.  163. 
In  the  last-mentioned  case  the  court  said: 

"The  conclusion  of  the  court  upon  the  final 
hearing  upon  the  sdre  facias  is  something  more 
than  an  execution.  It  is  a  judgment.  If  so, 
then  we  are  informed  by  tlie  Constitution  of  the 
United  States,  and  the  act  of  Congress  under  it, 
what  effect  must  be  given  to  this  judgment  in 
Louisiana.  It  must  have  the  same  effect  here 
that  it  has  in  the  state  of  Mississippi." 

This  position  la  not  in  conflict  with  any- 
thing said  in  the  case  of  Doehla  v.  PhlUipa, 
151  Cal.  488,  91  Pac.  330.  It  is  clear  from 
the  authorities  cited  that  a  sdre  facias  is 
unlike  the  proceeding  authorized  in  Califor- 
nia by  section  685,  Code  of  Civil  Procedure, 
which  provides  that  a  Judgment  may  be  en- 
forced after  the  lapse  of  the  statutory  time 
for  commencing  an  action  thereon;  but 
that  proceeding,  as  the  court  says  in  the 
case  last  dted,  is — 

"neither  an  action  nor  a  spedal  proceeding  of  a 
dvil  nature  within  the  meaning  of  those  terms 
09  used  in  such  statutes,  nor  in  the  nature  of 
either." 

Defendant  does  not  claim  in  his  briefs 
that  the  record  of  the  Illinois  court  shows 
upon  its  face  that  the  statute  of  limitations 
liad  run  against  plalntifTs  right  to  revive  the 
Judgment  by  scire  facias ;  nor  could  he  very 
well  do  so,  since  If  that  be  true,  it  is  a  mat- 
ter which  should  have  been  corrected  by  an 
appeal  to  the  Appellate  Court  in  the  state  of 
lUinols. 


The  trial  court  did  not  abuse  Its  discre- 
tion in  denying  defendant  permlsatom  to  file 
an  amended  answer. 

Judgment  affirmed. 


We    concur: 
ARDS,  J. 


LBNNON,    P.    J.;    RIGH- 


WBIGHT  et  aL  r.  TOSBMITE  TBANSP.  GO. 
(Civ.  1893.) 

(District  Court  of  Appeal,  Third  District,  CU- 
ifomia.    Aug.  23,  1915.) 

L  Appeai,  and  Kbbob  «=»979— Review— Ob- 

DKB  Gbanttno  New  Tbiai.. 

The  reviewing  court  cannot  distnrfo  an  or- 
der granting  a  new  trial  on  die  ground  that 
the  evidence  did  not  justify  the  verdict  unless 
it  clearly  appears  to  it  that  the  trial  court  in 
making  it  abused  its  discretion. 

[Ed.  Note. — For  other  eases,  see  Appeal  and 
Error,  Cent  Dig.  {J  8871-3873;  Dec  Dig.  «=» 

2.  New  Tbiai  <8=»68— Iwsuiticieiit  Evidbrcb 
—Abuse  op  Discbetion. 

In  view  of  testimony  wliich  the  trial  court 
could  well  have  reviewed  as  Bupi>orting  dther 
the  theory  of  negligence  in  having  improper 
horses  or  that  of  negligence  in  driving,  held, 
that  granting  plaintiff,  in  an  action  for  injury 
to  a  passenger  on  a  stage  on  a  mountain  high- 
way, a  new  trial,  on  the  ground  that  the  evi- 
dence did  not  justify  the  vwdict  for  defendant, 
could  not  be  said  to  be  an  abuse  of  discretion. 
[Ed.  Note. — For  other  cases,  see  New  Trial, 
Cent  Dig.  SS  135-140;   Dec.  Dig.  «=»68.] 

3.  Appeai,  and  Ebbob  9=9856— Review— Ob- 
deb  Gbantuio  New  TbiaI/— Presumption. 

An  order  for  new  trial  will  be  sustained  if 
it  can  be  on  any  of  the  grounds  of  the  motion, 
the  record  not  showing  that  any  of  the  grounds 
was  exdnded  from  the  court's  consideration  in 
making  the  order,  or  that  it  was  made  on  any 
particular  ground  alone. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  IHg.  Sf  340&-3424.  3439^-3434; 
Dec  Dig.  •8s>866.] 

Appeal  from  Superior  Court,  Mariposa 
County;  J.  J.  Trabucco,  Judge. 

Action  by  W.  H.  Wright  and  another 
against  the  Tosemite  Transportation  Com- 
pany. From  an  order  granting  a  new  trial, 
defendant  appeals.    Affirmed. 

F.  G.  Ostrander,  of  Merced,  and  Myrick  & 
Deering  and  James  Walter  sisott,  all  of  San 
Frandsco,  for  appellant  R.  G.  Oortner  and 
F.  M.  Fowler,  both  of  Los  Angeles^  for  re- 
spondents. 

HART,  J.  The  plalntUfs  are  hnsband  and 
wife,  and  this  action  was  by  them  Instituted 
for  the  recovery  of  damages,  alleged  to  have 
been  sustained  by  the  plaintiff  Corlnne  E. 
Wright  from  personal  injuries  which  are 
charged  to  have  been  caused  by  the  negli- 
gence of  the  defendant  The  Jury  by  whom 
the  action  was  tried  found  for  the  defendant 
and  thereupon  the  plaintiff  moved  for  a  new 
trial  on  the  usual  statutory  grounds,  among 
them  that  the  verdict  was  not  Justified  by  the 
evidence,  and  the  motion  was  allowed.    This 
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appeal  la  by  the  defendant  from  the  order 
granting  said  motion. 

The  general  facts  are  well  and  briefly  stat- 
ed In  the  brief  of  oonnael  for  the  defendant 
as  follows : 

"On  Joly  10, 1910,  Corinne  K.  Wright  became 
a  paBsen^er  upon  a  atage  of  the  defendant  com- 
pany which  was  driven  from  the  Hotel  Sentinel, 
in  the  Yosemite  Valley,  to  El  Portal.  Corinne 
K.  Wright  had  paid  for  her  ticliet,  and  the  de- 
fendant waa  a  common  carrier.  While  the 
stage,  which  was  drawn  by  four  horses,  was 
proceeding  from  the  Sentinel  Hotel  along  the 
national  highway  towards  the  western  bound- 
ary of  the  national  resMnration  near  El  Portal, 
an  accident  occunred  which  resulted  in  both 
the  horses  and  stage  going  over  a  steep  em- 
bankment and  falling  about  50  feet  below  the 
level  of  the  traveled  highway.  Just  before  the 
stage  went  over  the  embankment  Oorinne  K. 
Wright  jumped,  landing  on  the  bed  of  the  high- 
way in  a  seated  position,  thereby  bending  her 
coccyx  and  receiving  certain  other  injuries. 
*  *  *  Upon  the  trial  of  the  case  the  plaintiff 
showed  that  she  was  a  passenger  traveling  upon 
the  conveyance  of  a  common  carrier;  that  an 
accident  occurred;  and  that  thereby  she* was 
injured." 

Mrs.  Wright  testified  that  at  a  point  abont 
600  or  800  feet  from  where  the  accident  oc- 
curred several  Indians,  on  horseback,  and 
traveling  in  an  opposite  direction  from  that  In 
whldi  the  stage  was  going,  were  approadilng 
the  coach,  and  that,  on  seeing  the  Indians, 
the  horses  became  very  nerrons  and  frl^t- 
oied.  The  driver  ordered  the  Indians  to  pass 
oa  and  to  keep  on  their  side  of  the  road. 
After  the  Indians  had  passed  the  stage,  she 
said,  the  horses  seemed  to  "quiet  down,"  and 
apparently  remained  so  until  the  stage  reach- 
ed the  pcrint  at  which  It  went  off  the  grade, 
when  (she  continued) — 
"my  attention  was  first  called  directly  when 
the  horses  paosed  and  the  wheelers  snorted  and 
reared  back,  and  in  front  I  saw  dust;  but  I 
did  not  distingnish  wliat  the  leaders  were  do- 
ing. I  took  It  all  In  In  a  flash,  and  sensed,  rath- 
er than  looked,  and  saw  Miss  Abbott  (one  of  the 
passengers  on  the  stage  at  the  time]  jump  out 
on  the  river  side,  and  just  the  next  Instant  the 
driver  rose  in  his  seat  and  he  said,  'Jump.'  I 
saw  him  trembling  and  agitated.  I  saw  the 
driver  rise  np  in  his  seat.  I  rose  at  the  same 
instant  that  he  said  jump,  and  I  jumped." 

She  further  testified  that: 

"At  the  place  of  the  accident  the  road  was 
comparatively  straight  and  slightly  downgrade — 
what  you  would  call  a  straight  road  for  a  moun- 
tain. *  *  *  i^ter  the  accident  I  saw  part  of 
the  road,  abont  5  feet  long  perhaps,  and  in  its 
widest  part,  perhaps  18  inches  or  so  wide, 
where  it  had  slid  down.  From  the  mountain 
ride  abont  opposite  this  place  we  looked  after 
the  accident  to  see  what  we  could  see  there,  and 
the  only  thing  we  could  see  that  was  in  the 
least  unusual  was  a  little  bit  of  fresh  earth  that 
had  slipped  down  the  road,  caused  by  the  bur- 
rowing of  some  little  animaL  It  was  about  the 
size  of  an  ordinary  gopher  -hole.  It  had  the 
appearance  of  fresh  earth." 

Miss  Abbott,  another  of  the  passengers, 
testified: 

"Just  before  the  stage  arrived  at  the  point 
of  the  accident,  where  the  turn  is  on  the  road, 
I  observed  some  Indians  riding  horseback. 
There  were  an  old  squaw  and  a  boy.  I  noticed 
and  know  that  the  horses  were  much  frightened 
at  the  time.  Just  prior  to  the  time  of  the  acci- 
dent I  saw   the  lead  horse   floundering.     He 


stombled  and  floundered  in  the  road.  •  •  * 
Just  i)efore  the  floundering  of  the  horse  I  waa 
looking  ahead,  and  saw  no  hole  or  break  in  the 
road.  The  horse  floundered  just  a  short  time 
before  I  alighted  from  the  stage.  The  driver 
said  to  jump.  I  jumped  out  on  the  side  next 
to  the  nver. ' 

Miss  Lang,  testifying  for  the  plaintiff, 
said: 

"I  sat  in  the  middle,  and  I  could  not  see  the 
horses  very  well.  The  first  thing  I  noticed  at 
the  time  the  accident  occurred,  the  stage,  in- 
stead of  going  forward,  seemed  to  go  slow  and 
turn  directly  almost  at  right  angles.  I  jumped 
as  soon  as  I  could." 

The  evidence  tends  to  show  that  the  idaln- 
tiS  sustained  serlons  injuries  to  the  spine, 
and  that  the  same  is  of  a  permanent  nature 
and  has  Incapacitated  her  to  a  considerable 
extent  from  the  pursuit  of  her  professional 
labors — ^that  of  a  teacher  of  art  and  music 
in  a  school  with  which  she  was  so  connected. 

Practically  niwn  the  foregoing  testimony 
the  plaintiffs  rested  their  case. 

One  of  the  witnesses  for  the  defendant,  a 
passenger  on  the  stage  at  the  time,  stated: 

That  he  was  riding  on  the  front  seat  with 
another  passenger  and  the  driver;  that  the 
horses  displayed  no  evidence  of  fright  when 
the  Indians  were  met;  that  the  driver  stopped 
the  stage  to  permit  the  Indians  to  pass;  that 
thereu^n  the  stage  proceeded,  and  the  horses, 
appearing  to  be  in  no  dte^ree  nervous  or  fright- 
ened, started  into  "a  little  bit  of  a  trot;  weU, 
really,  a  fast  walk;  a  very  slow  trot  We  got 
into  a  little  place  that  was  pretty  straight,"  pro- 
ceeded this  witness,  "and  with  a  little  trot,  tiiey 
kept  that  up,  and  as  we  got  down  to  tiie  point 
where  the  accident  occurred,  one  of  the  horses, 
it  seems  to  me,  got  his  front  knee  kind  of  out 
a  little  bit;  he  did  not  fall  down  or  anything. 
Kind  of  just  stumbled  a  little  bit,  and  the  other 
horse  separated  from  him,  stepped  outside  of 
the  wheel  track  to  the  left,  and  it  runs  in  my 
mind  after  that  he  probably  went  the  length 
of  himself  walking  along  there,  and  the  ground 
had  given  ont  from  underneath  his  feet.  In- 
stantly the  driver  polled  npon  the  horses,  but 
it  seems  to  me,  I  noticed  in  that  particular,  he 
drew  harder  on  the  right  rein  than  he  did  on 
the  other  one.  He  pulled  right  up,  and  the 
horse's  head  came  around  like  that  This  horse 
was  floundering  in  what  we  might  say  was  mid- 
air. The  horse's  feet  was  traveling  some,  but 
just  cutting  out  the  ground  underneath  his  feet 
and  gradually  going,  and  I  saw  that  the  other 
horse,  it  seems  to  me,  was  working  over  a  little 
bit  that  way,  was  being  drawn  over  a  little  bit 
closer  to  that  and  finally  that  horse  was  going 
down  into  the  bole  there,  turned  out  to  the  lett, 
and  by  that  time  I  hoUeired,  'Jump,'  and  I  think 
at  the  same  time  the  driver  said  'Jump,'  too. 
•  •  •  He  was  then  drawing  the  lines  very 
tight,  but  just  at  that  time  he  jumped." 

The  witness  Owens,  superintendent  of  the 

I  defendant,  for  the  defense  testified  that  he 

visited  the  scene  of  the  accident  the  morning 

following  the  day  it  happened,   and   made 

certain  measurements.    He  said  that: 

"At  the  western  end  of  the  cave-in  the  width 
of  the  road,  from  the  inner  bank  to  the  extreme 
edge  of  the  bank,  is  15  feet  and  6  inches ;  and 
on  the  east  end  of  the  cave-in  the  width  of  the 
road  from  the  extreme  edge  of  the  bank  to  the 
inner  bank  is  15  feet  and  4  inches.  From  the 
measurements  I  made,  the  road  at  the  point  of 
I  the  accident  and  before  the  cave-in  ever  hap- 
pened was  over  16  feet  wide.  My  testimony 
will  be  that  the  road  was  at  least  16  feet  and 
4  inches  wide  all  along  that  point.    To  get  to 
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the  entire  edge  of  the  cave-In,  a  horse  would 
have  to  move  or  step  or  shy  or  be  shoved  or 
Bomething  out  of  the  track  4  or  5  feet." 

Owens  also  testified  that  he  bouc^t  the 
two  horses  which  worked  In  the  lead  at  the 
time  of  the  accident  In  the  month  of  May, 
1910  (the  accident,  as  seen,  occurred  In  the 
month  of  July,  1910),  and  that,  prior  to  be- 
ing used  as  stage  horses,  one  of  them  had 
been  used  In  a  two-horse  team  hay  wagon, 
and  the  other  had  worked  a  hay  press.  He 
said  both  animals  were  gentle. 

[1]  "The  rule  Is  well  settled  that  a  motion 
for  a  new  trial  on  the  ground  of  the  Insuffi- 
ciency of  the  evidence  to  Justify  the  verdict, 
or  other  decision,  Is  addressed  to  the  sound 
legal  discretion  of  the  court,  and  that  an 
order  granting  a  new  trial  on  this  ground 
will  not  be  reversed  on  appeal,  unless  It  ap- 
pears that  there  was  a  manifest  abuse  of 
such  discretion."  Bledsoe  v.  Decrow,  132 
Cal.  312,  313,  314,  64  Pac.  397;  BJorman  v. 
Fort  Bragg  Redwood  Co.,  02  Cal.  501,  28 
Pac.  591;  Ball  v.  Am.  Trans.  Co.,  21  CaL 
App.  438,  132  Pac.  82;  Eidlnger  v.  Slgwart, 
13  CaL  App.  677,  HO  Pac  621;  Baldwin  v. 
Napa,  etc.,  Wine  Co.,  1  Cal.  App.  216,  81 
Pac.  1037 ;  Central  Trust  Co.  ▼.  Stoddard,  4 
Cal.  App.  648,  88  Pac.  806. 

F1x)m  the  rule  above  stated  It  Is  manifest 
that  a  reversal  of  an  order  granting  a  new 
trial  cannot  be  justified  unless  It  clearly  ap- 
pears to  the  reviewing  court  that  the  trial 
court,  in  making  such  order,  abused  its  dis- 
cretion. 

[2]  While  the  evidence  before  us  is  not  as 
definite  and  clear  as  it  might  be  upon  the 
Question  whether  the  injuries  received  by 
Mrs.  Wright  were  or  were  not  the  direct  re- 
sult of  the  negligence  of  the  def aidant,  we 
cannot  say  that  the  court  abused  its  discre- 
tion In  awarding  the  plaintiffs  a  new  trial. 
It  may  be  that  the  trial  court  was  oi  the 
opinion,  from  the  testimony,  that  the  horses 
employed  by  the  defendant  In  drawing  the 
stage  coach  at  the  time  of  the  accident,  al- 
though previously  experienced  as  farm  hors- 
es, were  so  unaccustomed  and  undisciplined 
to  stage  work  over  mountain  highways  as  to 
make  them  difficult  to  handle,  even  by  an  ex- 
perienced driver,  when  for  any  reason  they 
might  become  frightened  and  nervous  from 
some  object  with  which  they  were  not  fa- 
miliar. Again,  the  court  might  have  believ- 
ed, from  a  review  of  the  testimony,  that  the 
driver  needlessly  and  carelessly  drove  too 
near  the  edge  of  the  highway  on  the  canyon 
or  river  side  of  the  road,  and  thereby  struck 
the  soft  dirt  usually  to  be  found  on  the  out- 
er edge  of  a  road  on  a  mountain  grade. 
There  is,  as  we  have  shown,  testimony  to 
support  either  of  these  theories.  As  to  the 
latter  theory.  It  is  to  be  observed  that  some 
of  the  witnesses  for  the  plaintiffs  testified 
that  the  road  was  practically  on  a  straight 
line  for  a  short  distance  before  the  point  at 
which  the  coach  w^it  over  the  grade  was 


readied,  and  that  there  wen  na  boles  or  ob- 
structions In  the  road,  ezc^  that  near  the 
outer  edge  of  the  road,  near  where  the  off 
horse  stumbled,  there  was  some  soft  dirt; 
the  ground  having  apparently  been  under- 
mined by  the  burrowing  of  a  gopher  or  some 
other  rodent  Then  there  was  testimony 
presented  by  the  defendant  showing  or  tend- 
ing to  show:  That  the  road  at  the  point 
where  the  accident  occurred  was  16  feet  and 
4  inches  in  width — sufficiently  wide  to  make 
it  unnecessary  to  drive  near  the  extreme 
outer  edge  of  the  highway;  that  the  horses 
were  at  no  time  nervous  or  frightened,  but, 
on  the  contrary,  proceeded  along  the  road  tn 
a  perfectly  calm  and  quiet  manner  before 
and  after  the  Indians  were  met  and  until 
the  accident  occurred.  All  this  testimony 
could  well  have  been  viewed  by  the  trial 
Judge  as  supporting  the  theory  of  negligence 
on  the  part  of  the  driver  In  the  handling  of 
the  team. 

Thus  we  have  suggested  two  several  the- 
ories reasonably  dedudble  ftom  the  evidence 
and  upon  either  of  which  the  injuries  sus- 
tained by  the  plaintiff  might  reasonably  be 
imputed  to  the  negligence  of  the  defendant, 
and,  while  it  ia  not  within  the  province  of 
this  court  to  declare,  even  tf  it  were  possible 
for  it  to  do  so,  that  npon  a  retrial  of  the 
case  either  theory  may  or  can  be  sustained 
by  a  preponderance  of  the  evidence,  it  Is 
proper  to  suggest  them  for  the  purpose  of 
showing  that,  as  we  have  liefore  declared. 
It  is  impossible  for  this  court  to  decide  that 
the  trial  court  was  guilty  of  an  abuse  of 
the  discretion  with  which  it  Is  invested  In 
such  Instances  when  it  granted  the  motion 
of  the  plaintiffs  for  a  new  trial. 

[3]  It  may  be  well  enough  to  explain  that 
another  action  to  recover  damages  for  the 
same  injury  received  by  Oorinne  K.  Wright 
was  brought  by  her  husband  and  coplaintiff 
here  against  the  defendant  at  the  time  the 
present  action  was  Instituted.  It  appears 
from  the  Judge's  certificate  to  the  bill  of  ex- 
ceptions .  prepared  and  filed  in  this  action 
that  this  case  and  the  case  in  which  the  hus- 
band was  the  sole  plaintiff  were  consolidated 
and  tried  together  before  the  same  Jury,  and 
that  in  the  last-mentioned  action  the  Jury 
returned  a  verdict  in  favor  of  the  plaintiff 
W.  H.  Wright,  awarding  him  damages  in  the 
sum  of  15,000.  It  is  stated  in  the  brief  of 
counsel  for  the  respondents  in  the  present 
action,  although  not  shown  by  the  record, 
that  the  principal  reason  assigned  by  the 
court  for  granting  the  defendant^a  motion  for 
a  new  trial  in'  the  action  in  which  W.  H. 
Wright  was  the  sole  plaintiff  was  that  the 
two  verdicts,  founded  upon  the  same  evi- 
dence, were  Irreconcilably  repugnant  to  each 
other.  Of  course,  the  two  verdicts,  having 
been  predicated  upon  the  same  testimony  by 
the  same  jury,  were  irrecondlably  incon- 
sistent with  each  other,  but  whether  (he 
trial  court  was  influenced  in  any  degree  or 
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to  any  extent  by  that  propoeltlan  In  granting 
tbe  motion  for  a  new  trial  In  eitber  action 
1b  a  question  wbldi  we  are  qot  at  liberty  to 
consider  In  deciding  this  appeal;  for,  obvi- 
onsly,  we  nrast  be  governed  solely  by  the 
record  as  it  is  made  np  and  presented  to  us, 
and  are  precluded  from  considering  any- 
thing dehors  the  record.  One  of  the  gronnds 
of  the  motion  Is,  as  has  been  shown,  that  the 
evidence  is  insnfflclent  to  support  the  ver- 
dict, and  where,  as  here,  the  motion  is  made 
on  several  different  gronnds,  and  it  Is  not 
made  to  api>ear  that  any  of  the  gronnds  was 
excluded  from  consideration  by  the  court  in 
making  Its  order,  or  that  the  order  was 
made  upon  one  particular  ground  alone  of 
those  specified,  and  U  the  order  can  be  up- 
held upon  any  of  the  gronnds  stated,  it  will 
be  affirmed. 

As  before  declared,  we  cannot  justly  hold 
that  the  order  was  not  legally  warranted 
upon  tbe  ground  that  the  verdict  was  not 
justified  by  tbe  evldoics,  and  the  order  ap- 
pealed from  is  therefore  affirmed. 

We  concur:  OaUPMAN,  P.  X  BliUSON, 
J.,  pro  tem. 


OAVANAUQH  v.  CAKPBNTBR.    (Ov.  1633.) 

(District  Cioart  of  Appeal,  First  District    Oali- 
fomla.    August  20, 191S.) 

1.  Appeal  and  Bbbob  e=>257,  S44— Bbcobd— 
BviDKNCB  Below. 

The  denial  of  defendant's  motion  for  an  or- 
der to  bring  in  new  parties  will  not  be  considered 
on  appeal,  where  defendant  has  taken  no  ex- 
ception thereto,  and  bas  failed  to  prepare  any 
biU  of  exceptions  showing  what  papers  or  other 
evidence  was  used  by  the  trial  court,  properly 
certified  by  the  judge  thereof,  as  required  by  rule 
28  of  the  District  Courts  of  Appeal  (119  Pac. 
xiy). 

[iSd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {$  1494-1497,  2412-2416, 
2417-2420,  2422-2426^  2428,  2478,  2479;  Dec. 
Dig.  <e=»267,  544.] 

2.  Appeal  and  Bbbob  $=>175— Resebvation 
or  Gbounds— Issincs  rot  Raised  bt  Plbad- 
utoa. 

In  an  action  for  a  balance  due  on  a  building 
contract,  error  in  a  finding  that  the  building  was 
constructed  in  accordance  with  specifications 
will  not  be  considered,  in  tbe  absence  of  issue 
thereon  raised  by  the  pleadings. 

[Ed.  Mote.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  1137-U40 ;  Dec.  Dig.  <&=> 
175.] 

3.  Appeal  and  Ebbob  «=»704  —  Review  — 
QtnESTioNS  or  Fact. 

In  fm  action  for  a  balance  due  on  a  building 
contract,  failure  of  the  court  to  find  that  the 
money  was  properly  retained  by  defendant  upon 
notice  served  by  materialmen  and  laborers  is  not 
ground  for  reversal,  in  the  absence  of  a  showing 
by  the  record  that  evidence  thereof  was  present- 
ed at  the  triaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  2900, 2939-2941 ;  Dec.  Dig. 

Appeal  from  Superior  Court,  Fresno  Coun- 
<y;  Geo.  IV.  Cburcfa,  Judga 


Action  by  Mary  Oavanau^  against  W.  H. 
Carpenter.  From  a  judgment  for  plaintiff, 
and  an  order  denying  a  new  trial,  defendant 
appeals.    Affirmed. 

R.  M.  Beld,  of  San  Frandsco,  O.  W.  Tack- 
aberry,  of  Reedley,  and  M.  O.  Oallaher,  of 
Los  Angeles,  for  appellant  W.  D.  Crlchton 
and  C.  K.  Bonestell,  both  of  Fresno,  for  re- 
spondent 

RICHARDS,  J.  •  This  Is  an  appeal  from  a 
judgment  end  order  denying  a  new  trial  in 
favor  of  the  plaintiff  in  an  action  brought  to 
recover  a  balance  alleged  to  be  due  upon  a 
building  contract 

[1]  The  plaintiff  sued  as  the  assignee  of 
the  oontractors.  The  defendant  In  his  an- 
swer alleged  that  during  the  progress  of  the 
work  certain  materialmen  and  laborers  Berv> 
ed  upon  him  the  notice  provided  for  In  sec- 
tion 1184,  Code  of  Civil  Procedure,  to  the  ef- 
fect that  they  bad  performed  labor  and  fur- 
nished material  to  said  contractors  during 
the  course  of  construction  of  the  building. 
He  thereupon  moved  the  court  for  an  order 
bringing  these  parties  into  the  case.  Tbe 
court  denied  said  motion,  and  it  is  of  this  or- 
der that  the  appelant  first  complains.  It  is 
apparent,  however,  that  this  court  has  no 
sufficient  record  before  it  upon  which  to  re- 
view this  order,  since  the  defoidant  appears 
to  have  taken  no  exception  thereto,  nor  to 
have  prepared  any  bill  of  exceptions  showing 
what  papers  or  other  evidence  were  used  by 
tbe  trial  court  upon  the  hearing  ,of  the  mo- 
tlcm,  and  properly  certified  to  by  tbe  judge 
thereof  as  being  the  papers  and  evidence  so 
used,  as  required  by  rule  29  of  this  court 
(119  Pac.  xiv).  Hawley  t.  Kocher,  123  Cal. 
77,  65  Paa  696. 

[2]  The  appellant's  next  ccmtention  is  that 
the  court  erred  in  the  receipt  of  evidence  and 
in  its  finding  that  the  building  was  con- 
structed and  completed  In  accordance  with 
the  plans  and  specifications.  But  this  con- 
tention Is  not  borne  out  by  tbe  record,  for 
not  only  Is  there  no  Issue  raised  by  the  plead- 
ings as  to  the  sufficiency  and  proper  execu- 
tion by  tbe  parties  of  the  plans  and  specifica- 
tions, but  the  case  was  apparently  tried  upon 
the  theory  that  this  was  the  fact  This  be- 
ing so,  it  is  now  too  late  for  the  appellant 
to  urge  that  the  trial  court  erred  in  its  find- 
ing in  that  regard. 

[3]  The  third  and  final  contention  of  the 
appellant  is  that,  having  set  forth  In  his  an- 
swer that  certain  materialmen  and  laborers 
had  served  upon  him  the  notices  required  by 
section  1184  of  the  Code  of  Civil  Procedure, 
as  above  set  forth,  he  was  entitled  to  with- 
hold the  amount  of  money  which  said  notices 
called  for  to  meet  said  claims,  and  that  the 
court  erred  in  falling  to  find  that  the  amount 
of  these  claims  was  due  by  the  plalnturs  as* 
slgnors  to  said  materialmen  and  laborers, 
and  also  erred  in  not  permitting  the  appel- 
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lant  to  withhold  the  mune.  Hie  dlfficnlty 
with  this  contention  Is  that  the  record  before 
na  falls  to  show  that  there  waa  any  mon^ 
due  to  any  of  these  materialmen  and  laborers 
at  the  time  the  case  was  tried.  In  the  ab- 
sence of  any  showing  In  the  record  that  sach 
evidence  was  presented  at  the  trial,  this 
court  must  assume,  la  8un)ort  of  the  findings 
and  judgment  of  the  trial  court,  that  no  such 
proof  was  proffered,  and  hence  that  no  find- 
ing was  required,  and  that  the  refusal  of  the 
court  to  permit  the  appellant  to  withhold 
said  money  for  the  payment  of  such  claims 
was  proper. 

No  error  appearing  In  the  record,  the  Judg- 
ment and  order  denying  plalntifC's  motion  for 
a  new  trial  are  afllrmed. 


We   concur: 
GAN,  J. 


LENNON,   P.    J,;     KBREI- 


PEOPIiE  y.  BROWN.    (Cr.  684.) 
(District  Court  of  Appeal,  First  District,  Cali- 
fornia.    Aug.  17,  1915.) 

1.  liAacsvY  e=»55  —  Grand  Labcent  —  Evi- 

DKN  OB— SCFFICIBNOT. 

In  a  prosecution  for  grand  larceny,  eridence 
held  sufficient  to  show  that  plaintifF  was  either 
guilty  of  the  direct  theft  of  the  goods,  denounced 
by  Pen.  Code,  §  484,  or  of  that  form  of  larceny 
denounced  by  section  486  relating  to  the  recent 
possession  of  stolen  property. 

[Ed.  Note.— For  other  cases,  see  Larceny,  Cent. 
Dig.  §8  152,  164,  165,  167-169;  Dec.  Dig.  «=» 
55.1 

2,  CBIIONAI.    I1A.W     «=>785     —     EVIDKNCB     — 

Weight  awd  Oredibilitt. 

A  Charge  that  a  witness,  who  deliberately 
testifies  falsely  in  one  part  of  his  testimony, 
is  to  be  distrusted  in  other  parts,  is  not  erro- 
neous by  reason  of  the  use  of  the  word  "deliber- 
ately." 

[Ed.    Note.— For   other    cases,    see    Criminal 
Law,  Cent.  Dig.  M  1774,  1T76-1781,  1889-1894; 
Dec.  Dig.  «=»78&.] 
8.  Obihinal  Law  «3a966  —  New  Tbui.  — 

Right  to. 

A  new  trial  will  not  be  granted  on  the 
ground  of  newly  discovered  evidence,  which  affi- 
davits therefor  did  not  show  could  not  have 
been  discovered  in  time  for  trial  with  diligence. 

lEU.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  H  2373-2391;  Dec  Dig.  «=> 
956.] 

Appeal  from  Superior  Court,  Santa  Clara 
County;    Wm.  A.  Beasly,  Judge. 

Cornelias  Brown  was  convicted  of  grand 
larceny,  and  from  the  Judgment  and  order 
denying  new  trial,  be  appeals.    Affirmed. 

W.  R.  Blaggl,  of  San  Jose,  for  appellant. 
U.  S.  Webb,  Atty.  Gen.,  for  the  People. 

PBR  CURIAM.  Tbia  is  an  appeal  from  a 
Judgment  of  conviction  of  grand  larceny,  and 
from  an  order  denying  the  defendant  a  new 
trlaL 

[1]  The  ai^ieUant  contends  that  the  evi- 
denoe  is  Insaffident  to  Justify  a  verdict  of  con- 
viction under  section  484  of  the  Penal  Code. 
It  Is  true  that  the  evidence  Is  wholly  drcom- 


stantlal,  bat  it  shows  In  aabataaoe  tbe  follow- 
ing state  of  facts:  One  Valoitiiie  Kodi  wa» 
on  January  21,  4.916,  and  thereafter  the  own- 
er of  a  store  in  San  Jose,  selling  and  having 
in  stock  a  lot  of  buggy  and  automobile  robes. 
On  the  evening  of  that  day  one  of  his  em- 
ployes closed  and  locked  the  store  as  usaal 
about  a  quarter  to  6  o'dodi.  On  the  follow- 
ing morning,  when  he  opened  np  the  store, 
he  notloed  that  a  window  in  the  ba(^  of  the 
store  c^teolng  Into  a  rear  yard  bad  been  brok- 
en open  doting  tbe  nl^t  He  reported  this 
to  tbe  proprietor's  son,  Bert.  Koch,  who- 
presoitly  went  Into  the  ba<^  yard  to  investi- 
gate the  matter.  While  there  the  defendant 
came  Into  this  yard  from  a  rear  window  of 
a  saloon,  also  opening  into  it,  and,  going  over 
to  where  a  bundle  was  lying  near  the  brokra 
window,  started  to  pick  it  up.  This  bundle 
was  afterwards  found  to  contain  one  of  the 
buggy  robes  which  had  been  taken  from 
Koch's  store.  Yoong  Koch  then  went  out 
and  secured  the  services  of  a  policeman,  who 
went  with  him  into  the  saloon  from  wbldL 
the  defendant  had  been  seen  to  come,  and 
into  which  he  had  gone  back,  and  there  In 
a  rear  room  they  found  most  of  the  other 
stolen  robes.  One  of  the  bartenders  of  tbe 
saloon  testified  that  the  defendant  had  taken 
him  into  this  rear  room  during  the  night 
and  tried  to  Ix^row  $5  on  the  robes.  There 
were  other  facts  and  circumstances  closely 
connecting  the  defendant  with  the  conunis- 
slon  of  the  crime.  On  the  whole  we  think 
the  evidence  was  sufficient  to  have  warranted 
the  Jury  in  finding  the  defendant  guilty  either 
of  the  direct  theft  of  the  goods  under  section 
484  of  the  Penal  Code,  or  of  that  form  <d 
larceny  which  is  defined  in  section  486  of 
the  Penal  Code  relating  to  the  recent  pos- 
session of  stolen  property.  The  objection  of 
the  appellant  that  the  testimony  is  Insuffi- 
cient to  support  the  verdict,  we  think,  there- 
fore is  not  well  taken. 

The  appellant  also  contends  that  the  trial 
court  erred  In  overruling  the  defendant's 
objections  to  certain  questions  asked  of 
Valentine  Kocb  by  the  prosecution  in  an 
endeavor  to  Indentlfy  the  stolen  property, 
but  we  find  no  substantial  error  in  the  rulings 
of  the  coart  In  that  regard. 

[t]  It  Is  also  urged  by  the  appellant  that 
the  court  erred  In  the  insertion  of  the  word 
"deliberately"  In  the  following  instruction: 

"I  Instruct  you  that  a  witness  who  deliberately 
testiiies  falsely  in  one  part  of  his  testimony  is 
to  be  distrusted  in  other  parts  thereot" 

But  a  similar  instruction  was  held  not  to 
be  substantially  erroneous  in  People  v.  Wild- 
er, 134  Cal.  182,  66  Pac.  228. 

The  appellant  also  assails  a  number  of  the 
other  instructions  of  the  court,  some  of  which 
were  modifications  of  instructions  asked  by 
the  defendant  We  have  carefully  examined 
the  entire  body  of  the  Instmctions  given  by 
the  court;   and,  taken  as  a  whole,  we  think 
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they  gave  to  the  Jniy  a  full  and  fair  expo- 
sition of  the  law  of  the  case,  and  that  every 
omitted  or  modified  instmetion  of  the  defend- 
ant is  covered  by  the  general  Instmctlons 
given  by  the  court. 

The  (mly  other  material  point  urged  by  the 
defendant  relates  to  the  alleged  misconduct  of 
the  district  attorney  in  his  conduct  of  the 
case  and  address  to  the  Jury;  but  upon  an 
examination  of  the  entire  record  we  fall  to 
find  any  acta  ot  misconduct  on  the  part  of 
the  prosecuting  ofQcer  by  which  the  defend- 
ant was  seriously  injured,  or  the  omission  of 
which  would  have  had  any  material  effect  on 
the  verdict 

[S]  We  find  no  merit  in  defendant's  motion 
for  a  new  trial,  based  upon  affidavits  relating 
to  the  newly  discovered  evidence.  These 
affidavits  are  those  of  the  defendant  himself 
and  of  one  other  affiant,  both  of  whom  were 
witnesses  at  the  trial.  There  was  no  showing 
in  these  affidavits  that  the  facts  to  whi<A 
they  relate  could  not  with  due  diligence  have 
been  presented  at  the  trial,  or  that  the  facts 
recited  in  them  were  not  within  the  knowl- 
edge of  both  of  these  affiants  while  they 
were  witnesses  on  the  stand.  The  motion  for 
a  new  trial  was  properly  denied. 

Judgment  and  order  affirmed. 


KNOX  V.  BLANOKENBTJHQ  et  oL 

(Civ.   1344.) 

(District  Ooort  of  Appeal,  Third  District,  Oal- 

ifomia.    Aug.  24  1915.) 

1,  FBAUDCUEnT     CONVKTANCtS     «=»le9--A0- 

TIONS  TQ  Set  Asidk— Questions  of  Fact. 
In  an  action  to  set  aside  a  conveyance  as 
being  made  without  consideration,  under  Civ. 
Code,  I  3442,  providing  that  any  transfer  of 
proper^  made  or  given  voluntarily,  or  without 
con8iderati<Mi,  by  a  party  when  insolvent,  or  in 
contemplation  of  insolvency,  shall  be  fraudulent 
as  to  existing  creditors,  the  intent  of  the  gran- 
tor is  a  material  question  of  fact;  the  mno- 
cence  of  the  grantee  being  immaterial. 

[Ed.  Note.— For  other  cajses.  see  Fraudulent 
Conveyances,  Cent.  Dig.  {$  494,  620;  Dec.  Dig. 

«=3lW.] 

2.  FRATjnULKITT     CONVBTANOBS    «=»57— WHAT 

CoNSTiTUTBS  —  Tbanbfeb  or  Debtob's  Bn- 

TIBB   PBOPBBTY— "TBAItSTBB  IN  CONTBUPLA- 
TIOW  OV  INSOI.VBNCT." 

A  transfer  by  a  husband  to  his  wife  with- 
out consideration  of  all  his  property  while  in- 
debted was  a  "transfer  in  contemplation  of  in- 
solvency" and  void,  undw  Civ.  Code.  {  S442, 
providing  that  any  voluntary  transfer  by  a 
party  In  contemplation  of  insolvency  shall  be 
fraudulent  as  to  existing  creditors. 

(Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  U  138-142,  148,  150- 
158;    Dec  Dig.  «=>5f] 

S.  B'baudui.bst  Gonvbtances  «=»57— What 
Comstituteb— Tbansfeb  of  Pebsonaltt. 
A  debtor  who  has  transferred  without  con- 
sideration all  his  property,  real  and  pergonal, 
cannot  say,  in  attempting  to  show  that  he  wag 
solvent  that  the  transfer  of  the  personal  prop- 
erty was  void  as  to  creditors  because  its  pos- 
session was  not  changed. 

[Ed.  Note. — For  other  caaes,  see  Fraudulent 
Conveyances,  Cent  Die.  U  138-142,  3^,  150- 
168;   Dec.  Dig.  «=>57l] 


4.  FbaUDUUNT  OoiTVBTAnCBS  •=»241— Ao- 
TIONB  TO  Sbt  Asidb  —  CoNomoN  Pbeceo- 
ent. 

It  la  not  a  condition  precedent  to  a  suit 
to  set  aside  a  conveyance  of  real  estate  as  being 
fraudulent  aa  against  creditors  that  the  cred- 
itors first  attempt  to  realize  on  personal  prop- 
erty also  transferred  in  fraud  of  creditors. 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  §(  694,  696-726;  Dee. 
Dig.  «=>241.] 

Appeal  from  Superior  Court,  Napa  Coun- 
ty; Henry  C.  Oesford,  Judge. 

Suit  by  William  C.  Knox  against  Theo- 
dore  Blanckenbnrg  and  others.  From  a  Judg- 
ment for  defendants'  and  an  order  denying 
a  new  trial,  plalntlfl  appeals.    Reversed. 

Olln  L.  Berry  and  Daniel  H.  Knox,  both  of 
San  Francisco,  for  appellant.  B.  S.  Bell,  of 
Napa,  for  respondents. 

ELLISON,  Judge  pro  tern.  The  plalntUT, 
as  a  Judgment  creditor  of  the  defendant 
Theodore  Blanckenburg,  brought  this  suit  In 
equity  to  have  declared  void  as  to  him  a  deed 
executed  by  said  Theodore  Blanckenbnrg  to 
his  wife,  the  defendant  Ellen  M.  Blancken- 
bnrg, said  deed  purporting  to  convey  to  her 
the  real  estate  described  in  the  complaint 
As  grounds  for  the  relief  asked,  the  plalntUI 
alleges  that  said  deed  was  made  at  a  time 
when  the  defendant  Theodore  Blanckenburg 
was  indebted  to  Emll  Blanckenburg,  the 
plaintiffs  assignor,  was  without  any  valu- 
able consideration,  and  was  made  with  the 
intent  to  hinder,  delay,  and  defraud  the 
plalntUTs  assignor  in  collecting  the  indebt- 
edness due  to  him  by  the  defendant  Theodore 
Blanckenbnrg.  The  Judgment  of  the  court 
was  against  the  plaintiff  and  In  favor  of  the 
defendants.  The  plalntlfiTs  motion  for  a  new 
trial  was  denied,  and  the  appeal  Is  from  the 
Judgment  and  the  order  denying  the  motion 
for  a  new  trial.  The  court  made  a  finding 
"that  said  conveyance  was  not  made  with 
Intent  to  hinder,  delay,  and  defraud  the  said 
Bmil  Blanckenburg  in  the  collecting  of  the 
amount  due  him  from  the  said  Theodore 
Blanckenburg,"  and  practically  the  only 
question  upon  this  appeal  is  whether  this 
finding  is  supported  by  the  evidence. 

The  record  discloses  the  following  facts: 
The  defendants  Theodore  Blanckenburg  and 
Ellen  Mary  Blanckenburg  were  married  In 
1906,  and  since  have  been  and  now  are  hus- 
band and  wife.  Emll  Blanckenburg,  the  as- 
signor of  the  plaintiff,  Is  a  brother  of  the 
defendant  Theodore  Blanckenburg.  Prior 
to  his  marriage  the  defendant  Theodore 
Blanckenburg  owned  the  real  estate  describ- 
ed in  the  complaint  While  the  defendant 
Theodore  was  the  owner  of  said  land  he 
became  indebted  to  his  brother  Emll  In  the 
sum  of  about  |800.  This  indebtedness  was 
evidenced  by  a  promissory  note.  This  note 
was  about  to  become  outlawed,  and  the  de- 
fendant Theodore  gave  to  his  brother,  Emll, 
a  new  note  for  the  $800  indebtedness.    This 
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note  bore  date  of  May  1, 1908,  and  was  pay- 
able one  year  after  date.  On  January  1, 
1911,  Emll  Blanckenburg  transferred  said 
note  and  all  indebtedness  due  to  him  from 
his  brother,  Theodore,  to  the  plaintiff,  and 
thereupon  plaintiff  commenced  an  action 
thereon  in  the  superior  court,  and,  on  Febru- 
ary 27,  1911,  caused  an  attachment  to  be 
levied  upon  the  property  described  in  the 
complaint.  In  said  action  plaintiff  obtained 
a  Judgment  against  the  defendant  Theo- 
dcffe  for  $S00,  and  Interest  and  costs.  This 
judgment  is  in  fuU  totix,  and  has  not  been 
satisfied. 

On  the  27tb  day  of  March,  1907,  the  de- 
fendant Theodore  Blanckenborg,  without  the 
knowledge  of  his  brother,  Fmll,  and  without 
any  valuable  consideration  therefor,  conveyed 
said  land  and  aU  his  personal  property  to 
his  wife,  Ellen  M.  Blanckenburg.  The  only 
consideration  for  this  deed  and  transfer  was 
love  and  affection  and  for  the  better  main- 
tenance and  support  of  his  wife.  The  plain- 
tiff's assignor  did  not  know  of  this  transfer 
untU  January,  1911. 

The  defendant  Tlieodore  Blanckenborg,  as 
a  witness,  testified: 

"I  am  acquainted  with  the  property  described 
in  the  complaint  I  acqairea  it  in  1S99.  At 
that  time  I  was  unmarried.  I  was  married  in 
September,  1906.  At  the  time  of  my  marriage 
I  had  no  other  property.  I  have  had  no  other 
property  since.  At  the  time  I  borrowed  this 
money  from  my  brother  I  did  not  have  any 
other  property.  The  property  conveyed  by  the 
deed  of  March  27,  1909,  conveyed  all  of  the 
property  I  then  had.  Since  then  I  have  had 
no  other  property.  The  deed  included  certain 
personal  property,  and  that  personal  property  in 
the  deed  was  all  the  personal  proi>erty  on  the 
place  and  all  which  I  owned.  I  have  no  other 
property  now." 

He  also  testified  that: 

When  he  transferred  all  his  property  to  his 
wife  he  had  no  intention  of  detraudinir  his 
brother,  "because  I  always  intended  to  sell  the 

Slace  so  that  I  could  pay  him  Whatever  was 
ue  him." 

And  his  wife  teetlfled  that: 

"There  has  never  been  any  intention  to  pre- 
vent payment  to  my  brother-in-law;  mly  to 
clear  the  place  and  pay  him." 

[1]  1.  Conceding  that  the  question  of 
fraudulent  intent  is  one  of  fact,  and  that  the 
finding  of  the  court  that  there  was  no  fraud- 
ulent Intent  in  the  transfer  by  the  defendant 
Theodore  to  his  wife  should  not  be  disturbed 
if  it  finds  substantial  support  in  the  evidence 
still  we  are  of  <9inion  that  the  finding  can- 
not stand. 

"It  is  obvioas,  therefore,  that  the  question 
upon  which  the  case  must  turn  is  whether  the 
conveyance  is  in  fraud  of  the  rights  of  the  plain- 
tiff as  a  creditor.  This,  under  our  statute,  is 
a  question  of  fact  (Civ.  Code,  i  3442) ;  that  is 
to  say,  a  question  of  intent.  And  since  the 
deed  was  without  consideration,  the  intent 
which  is  material  is  that  of  the  grantor.  It  is 
immaterial  how  innocent  the  grantee  was.  Lee 
V.  Figg,  37  Cal.  33G,  99  Am.  Dec.  271;  Peek 
V.  Peek,  77  Oal.  Ill,  19  Pac.  227,  1  L.  R.  A. 
185,  11  Am.  St.  Rep.  244;  Swartz  v.  Hazlett, 
8  Gal.  128k,  And  for  the  same  reason  it  is  im- 
material that  he  had  no  notice  of  the  fraud. 
Nor  is  it  necessary  that  the  grantor  should  have 


had  any  malice  against  tiie  creditor,  or  any  evil 
intent  to  injure  him,  or  any  actoal  intent  to 
do  a  wrong.'"  Jodson  v.  Iiyford,  84  CaL  508, 
24  Pac.  286. 

[2]  According  to  the  defendant  Theodore's 
own  testimony,  he  transferred  all  his  prop- 
erty, both  real  and  personal,  to  his  wlfe^ 
without  securing  any  conslderatiou  there- 
for and  when  in  debt  to  bis  brother  and 
others,  thus  making  himself  Impotent,  how- 
ever willing,  to  pay  any  of  his  debts,  removed 
all  his  pr<vert7  from  the  reach  of  his  credi- 
tors and  put  It  beyond  their  power.  If  the 
transfer  is  to  stand,  to  enforce  payment.  The 
Inevitable  result  of  this  act  on  the  part  ot 
the  defendant  Theodore  was  to  hinder  and 
delay  his  creditors  In  the  enforcement  of 
their  Just  claims.  His  own  bare  statement, 
unsupported  by  any  facts,  that  in  giving  the 
property  to  his  wife  he  did  not  Intend  to  hlo- 
der  or  delay  his  brother  in  collecting  his 
debt,  cannot  overcome  the  presumption  that 
he  Intended  the  Inevitable  consequences  ot 
his  willful  and  intentlozkal  acts. 

In  Judson  t.  Lyford,  supra,  the  Supreme 
Court  used  this  language: 

"Had  the  grantor,  as  a  matter  of  fact,  an  in- 
tent to  binder  or  delay  his  creditor?  l^e  court 
below  found  that  he  had  not  But  we  think 
that  the  findings  are  mtirely  unsupported  by 
the  evidence.  At  the  time  of  the  execution  of 
the  deed  the  grantor  had  no  other  property  than 
the  land  he  attempted  to  convey.  •  •  »  The 
uncontradicted  facts  therefore  are  that  the 
grantor,  being  heavily  indebted  to  the  plaintiff, 
attempted  to  make  a  voluntary  settlement  of  the 
only  property  he  had  upon  his  children  and  him- 
self. Is  it  not  the  irresistible  inference  from 
these  facts  that  he  intended  to  place  the  prop- 
erty beyond  the  reach  of  the  plaintifTs  judg- 
ment? ♦  ♦  •  We  can  hardly  imagine  circum- 
stances which  would  overcome  the  inference 
from  the  above  facts.  •  •  •  The  defendant, 
Liyford,  says  that  the  deed  was  made  to  'pro- 
tect* the  grantor's  children.  But  can  a  man 
'protect'  his  children  against  the  lawful  claims 
of  his  creditors?  If  this  be  the  meaning  of 
the  defendant's  testimony,  it  is  itself  suffldent 
to  show  that  the  deed  was  fraudulent" 

2.  Section  S442  of  the  Civil  Oode  provides: 
"Any  transfer  ♦  •  •  of  property  made  or 
given  voluntarily,  or  without  •  •  •  consid- 
eration, by  a  party  while  insolvent  or  in  con- 
templation of  insolvency,  shall  be  fraudulent, 
and  void  as  to  existing  creditors." 

"Strictly,  he  was  not  insolvent  when  he  made 
the  conveyance,  but,  coincidentally  with  and  by 
that  act,  he  became  insolvent,  and  this,  we 
think,  brings  the  case  within  the  rule  in  Em- 
mons V.  Barton,  109  GaL  662,  42  Pac.  803,  and 
justifies  the  finding  that  the  cimveyance  was 
with  fraudulent  intent  to  defraud  his  creditors." 
Borgfeldt  v.  Curry,  25  Cal.  App.  624,  144  Pac. 
97a 

When  the  defendant  Theodore  decided  to 
transfer  all  his  property  to  his  wife  without 
a  valuable  consideration,  he  knew  that  by 
such  transfer  he  would  be  made  Insolvent. 
His  Insolvency  was  contemplated  in  the  very 
act  of  making  the  transfer,  and  it  was  a 
transfer  made  in  contemplation  of  Insolvency 
and  for  that  reason  void. 

8.  Connsel  for  respondents  makes  the  point 
that  the  record  shows  that  after  the  transfer 
to  his  wife  the  defendant  Theodore  I^s  stUl 
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left  property  of  tbe  ralae  of  |3,000,  and 
hence  was  not  Insolvent.  This  property,  It 
Is  claimed,  consists'  of  a  note  against  his  fath- 
er for  91,000  and  all  the  personal  property 
that  was  on  the  land  at  the  time  of  the  sale. 

(1)  As  to  the  note  held  by  him  against  his 
father:  The  evidence  of  the  defendant  Theo- 
dore Is  that  he  transferred  all  of  his  personal 
property  to  his  wife.  If  so,  the  note  was 
transferred. 

(2)  There  is  no  evidence  to  ^ow  that  the 
note  has  or  ever  had  any  valne. 

[3]  (3)  As  to  the  personal  property  on  the 
land  and  transferred  to  the  wife:  Counsel 
claims  that,  as  there  was  no  change  of  pos- 
session of  this  property  after  tbe  alleged 
transfer,  the  transfer  was  void  as  to  credi- 
tors. The  sale  of  this  property  was  valid 
as  between  the  vendor  and  the  vendee,  and 
it  does  not  lie  In  defendant  Theodore's  month 
to  say  it  for  any  reason  was  void  as  to  his 
creditors.  Its  validity  could  only  be  attack- 
ed by  his  creditors.  Tbe  defendant  Theo- 
dore, by  the  transfer,  divested  bimself  of  all 
right  to  control  or  sell  or  use  it,  and  of  all 
right  or  title  in  It.  O^iis  betaig  so,  be  cannot 
claim  it  as  a  part  of  his  property  when  mar- 
shaling his  assets  to  show  his  solvency, 

[4]  In  answer  to  counsel's  suggestion  that 
plaintiff  could  have  made  bis  claim  out  of 
tbe  personal  property  on  tbe  ranch,  it  may 
be  said  that  we  know  of  no  principle  of  law 
or  equity  that  compels  a  creditor  to  take 
proper  steps  to  realise  on  personal  property 
transferred  in  fraud  of  creditors  before  be 
can  attack,  as  fraudulent,  sales  of  real  estate. 

Our  condnsion  Is  that  the  sale  of  tbe  land 
described  In  the  complaint  by  the  defendant 
Theodore  to  his  wife  was  fraudulent  and 
void  as  to  his  creditors,  and  that  the  finding 
to  the  contrary  is  not  supported  by  the  evi- 
dence. 

The  ]udgm«it  and  tbe  order  denying  a 
new  trial  are  reversed. 

We  concur:  CHIPMAN,  P.  J.;  SABT,  X 


HAMBUBOBR  et  al.  v.  HAI/PBRIC 
(Qv.  1631.) 

(IMstrict  Court  of  Appeal,  Ilrst  District,  Cali- 
fornia.   Aug.  28,  1916.) 

1-  Attachment    «=s>12Z— AjmDAViT—AMKWD- 

MBNT— StaTTJTICS  . 

Under  Code  Civ.  Proc.  |  668,  authorizing 
an  amendment  of  an  attachment  affidavit  to 
prevent  the  sustaining  of  a  motion  to  discharge 
tbe  writ,  omi^ion  in  an  affidavit  to  aver  the  de- 
fendant's nonresidence,  as  required  by  section 
638,    was   remedial   by   amendment. 

[Ed.  Note.— For  other  cases,  gee  Attachment, 
Cent.  Dig.  ff  823-337 ;    Dec.  Dig.  <8s>122.] 

2.   ATTACHlfEKT  «=»5— ACTION  ON  COWTRAOT. 

An  action,  by  a  sales  agent  on  commission, 
to  recover  damages  for  breach  of  his  contract 
of  employment,  was  an  action  arising  out  of  con- 
tract, and  not  an  action  ex  delicto  sounding  in 


nnliquidated  damages ;  and  bene*  one  in  which 
a  writ  of  attachment  might  issue. 

[Ed.  Note. — For  other  cases,  see  Attachment, 
Cent  Dig.  {{  12-21;   Dec.  Dig.  <S=»5.] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  George  B.  Croth- 
ers.  Judge. 

Action  by  David  Hamburger  and  others 
against  Samuel  Halperm,  etc.  From  an  or- 
der dissolving  an  attachment,  plaintUCs  ap- 
peaL    Reversed. 

Vogelsang  &  Brown,  of  San  Frandsoo,  for 
appellants.  Henry  A.  Jacobs,  of  San  Fran- 
cisco, for  respondent 

RICHARDS,  J.  This  is  an  appeal  from 
an  order  dissolving  an  attachment.  Tbe 
complaint  alleged  that  the  defendant  on 
March  1,  1913,  had  engaged  plaintlfTs  as  ex- 
clusive selling  agents  for  his  goods  In  Cali- 
fornia and  several  other  states,  agreeing 
that  the  plaintiffs  should  be  entitled  to  7^ 
per  cent,  commission  on  all  sales,  however 
made,  In  New  Tork  or  in  the  spedfled  states, 
and  that  the  contract  of  employment  should 
remain  In  force  for  one  year.  The  breach 
complained  of  was  the  alleged  termination 
without  cause  of  the  plaintiftB'  agency  in  the 
month  of  August  of  that  year,  by  which  the 
plaintiffs  were  damaged  in  tbe  loss  of  esti- 
mated commissions  in  the  sum  of  $1,890. 
Upon  filing  this  complaint  the  plaintiffs  pre- 
sented their  affidavit  and  undertaking  on 
attachment,  and  a  writ  was  Issued  and  ex- 
ecuted upon  property  of  the  defendant  in 
this  state.  Thereafter  tbe  defendant  gave 
notice  of  a  motion  to  dissolve  this  attach- 
ment upon  the  groiud,  among  others,  that 
the  plaintiffs'  affidavit  for  attachment  omit- 
ted to  state  that  the  defendant  was  a  non- 
resident of  the  state  of  California.  The 
plaintiffs  responded  with  a  counter  motion 
for  leave  to  amend  their  affidavit  In  this  re- 
spect The  court  granted  the  plaintiffs'  mo- 
tion, and  they  therenpon  filed  an  amended 
a£Bdavit  expressly  averring  the  nonresldence 
of  the  defendant,  and  in  all  other  respects 
complying  with  section  638  of  the  Code  of 
Civil  Procedure.  Thereafter  the  defendant's 
motion  to  dissolve  the  attachment  was  sub- 
mitted to  the  court  for  decision,  and  the 
court  made  Its  order  granting  said  motion. 

[1]  We  think  the  court  was  in  error  in 
granting  the  defendant's  motion  to  dissolve 
this  attachment  upon  the  ground  of  the  de- 
fect in  the  affidavit  upon  which  It  was  Is- 
sued. It  is  true  that  the  original  affidavit 
was  defective  In  falling  to  expressly '  state 
that  the  defendant  was  a  nonresident  of  this 
state;  but  we  are  of  the  opinion  that  this 
omission  was  remediable  by  an  amendment, 
in  view  of  the  provisions  of  section  568/ of 
the  Code  of  Civil  Procedure,  as  the  same 
was  amended  in  1909.  Fairbanks  v.  Getchell, 
13  Cal.  App.  458,  UO  Pac.  331;  Nichols  v. 
"Davis,  23  CaL  App.  67,  137  Pac.  41;  Eems 
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V.  McAnlay,  8  Idaho,  608,  69  Pac.  039.  The 
cases  cited  by  the  respondent,  stating  a  nar- 
rower role  regarding  the  fatality  of  defec- 
tive affidavits  for  attachment,  arose  and 
were  decided  prior  to  the  said  amendment  of 
section  568  of  the  Code.  It  follows  that  the 
order  of  the  trial  court  in  permitting  such 
amendment  was  a  proper  order.  If  so,  it 
necessarily  follows  that  the  subsequent  or- 
der of  the  court  dissolving  the  attachment 
was  erroneous  In  so  far  as  the  same  was 
based  upon  the  original  defect  In  the  plain- 
tiffs' affidavit. 

[2]  The  respondent,  liowever,  contends 
that  the  order  of  the  court  is  sustainable 
upon  the  ground  that  the  plalntlfCs'  action 
la  In  the  nature  of  an  action  ex  delicto, 
sounding  in  unliquidated  damages,  and 
hence  Is  not  an  action  In  which  a  writ  of 
attachment  can  issue.  We  see  no  merit  in 
tills  contention.  The  action  is  one  arising 
out  of  contract,  and  is  to  recover,  in  the 
form  of  damages  for  its  breach,  the  commis- 
sions, at  a  specified  percentage,  which  the 
plaintifts  would  have  earned  had  the  con- 
tract not  been  broken.  The  case  is  not  dis- 
tinguishable from  the  case  of  Lowenberg  v. 
Jacobson,  25  Cal.  App.  790,  145  Pac.  734, 
involving  a  similar  contract  and  action,  and 
in  which  the  authorities  cited  by  the  re- 
spondent herein  are  reviewed. 

Finally,  the  respondent  contends  that 
there  is  a  material  variance  between  the 
plaintiffs'  complaint  and  the  affidavit,  which 
should  invalidate  the  latter;  but  this  objec- 
tion we  also  deem  to  be  without  substantial 
merit 

The  order  is  reversed. 


We    concur:   LENNON, 
OAN,  J. 


P.    X;    KERBI- 


nUNOIS  V.  TRAC3BT.    (Civ.  1644.) 

(District  Court  of  Appeal,  First  District,  Cal- 
ifornia.    Sept.  1,  1916.    Bebearing  Denied 
by   Supreme  Court  Oct.  28,  1910.) 

1.  Apfbai.  and  Bbbob  «=»957  —  Discbktion 
OF  Tbial  Coubt— New  Tbial. 

An  order  of  the  trial  court,  granting  a  mo- 
tion to  set  aside  a  default  and  permitting  a  trial 
on  the  merits,  will  not  be  disturbed  on  appeal, 
without  a  clear  showing  of  an  abuse  of  discre- 
tion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig,  {  8823;    Dec.  Dig.  «=»907.] 

2.  Judgment  «s»143  —  DEFATrt/r  —  Setttno 
Aside— Gbottnds— Mistake. 

Where  the  trial  court  denied  defendant's 
motion  for  a  new  trial  on  the  ground  that  he 
had  not  been  served  with  process,  without  prej- 
udice to  its  renewal,  the  granting  of  defendant  s 
later  motion  to  set  aside  a  default  judgment  on 
the  ground  of  mistake  and  excusable  neglect, 
where  there  was  no  counter  affidavit  showing 
prejudice  to  plaintiff  by  opening  the  judgment, 
was  not  an  abuse  of  the  trial  court's  discretion. 
[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  §§  269,  270,  272-291 ;  Dec.  Dig.  «=» 
143.] 


8.  JUDOIIXNT  d=9l60  —  Defauia  —  SETTiira 

Aside— Affidavit  of  Mebits. 

An  affidavit  of  merits,  ffied  with  a  motion 
to  set  aside  a  default  judgment,  alleging  that 
the  movant  liad  stated  tlie  full  facta  of  the 
case  to  his  attorney,  and  l>een  advised  and  be- 
lieved that  he  had  a  meritorious  defense  to  the 
action,  was  not  objectionable. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  H  814-816 ;  Dec.  Dig.  «9l60.] 

Appeal  from  Superior  Court,  Alameda 
County :   Everett  J.  Brown,  Judge. 

Action  by  E.  H.  Francis  against  R.  A. 
Tracey.  From  an  order  granting  a  motion 
to  set  aside  a  default  judgment  plaintiff  ap- 
peals.   Order  affirmed. 

Raymond  Perry,  of  San  Franclaco,  for  ap- 
pellant J.  L.  Smith,  of  San  Franclaco,  for 
respondent 

PER  CURIAM.  This  Is  an  appeal  from  an 
order  granting  a  motion  to  set  aside  a  de- 
fault and  judgment  against  the  deCendant 
The  default  was  taken  and  judgment  entered 
thereon  on  June  7,  1918.  On  Angnst  27, 
1913,  the  defendant  moved  tlie  court  to  set 
aside  the  default  and  vacate  the  judgment 
upon  the  ground  that  the  court  had  never  ac- 
quired jurisdiction  over  tlie  person  of  the  de- 
fendant Upon  the  hearing  of  this  motion 
the  court  made  an  order  denying  the  same 
"without  prejudice."  The  particular  reason 
which  led  the  court  to  make  this  qualified 
order  does  not  appear;  but  the  defendant 
immediately  renewed  tlie  motion  upon  the 
same  ground,  and  also  upon  the  further 
grounds  of  accid«it  surprise,  inadvertence, 
and  excusable  neglect  In  support  of  this 
motion  the  defendant  filed  a  further  affi- 
davit, reiterating  the  matter  presented  uprai 
her  former  motion,  and  setting  forth  in  ad- 
dition thereto  certain  facts  in  sni^ort  (rf 
her  claim  of  excusable  neglect  There  was 
also  included  therein  an  affidavit  of  merits, 
wherein  she  deposed  that  she  had  stated 
"the  full  facts  of  tlie  case"  to  her  attorney, 
and  had  been  advised  by  him  and  verily  be- 
lieved that  she  had  a  good  and  meritorious 
defense  to  the  action.  This  second  motion 
was  heard  by  the  court  upon  the  showing 
made  upon  the  first  motl<Hi,  and  also  upon 
the  last-named  affidavit  of  the  defendant; 
the  plaintiff  filing  no  response  to  the  defend- 
ant's affidavit  ot  merits  showing  that  he 
would  be  in  any  way  prejudiced  by  the  re- 
opening of  the  case.  The  court  granted  the 
second  motion  of  the  defendant,  and  from  its 
order  made  in  that  behalf  the  plaintiff  ap- 
peals. 

[1]  The  rule  is  well  settled  that  an  order 
of  the  trial  court,  granting  a  motion  to  set 
aside  a  default  and  permit  an  action  to  be  tried 
on  its  merits,  will  not  be  disturbed  upon  ap- 
peal, in  the  absence  of  a  clear  showing 
of  an  abuse  of  discretion  on  the  part  of  the 
trial  court  The  latest  expression  of  this 
principle  is  to  be  found  in  the  case  of  Berri 
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V.  Bogero,  168  Gal.  786, 145  Pac  96,  In  wblch 
tbe  court  says: 

"The  policy  of  the  law  is  to  have  every  lit- 
igated cause  tried  upon  its  merits.  *  *  * 
Where  a  party  in  default  makes  seasonable  ap- 
plication to  be  relieved  therefrom  (the  sur- 
prise, mistake  or  inadvertence  of  his  adversary) , 
and  files  an  affidavit  of  merits  alleging  a  good 
defense,  and  the  plaintiff  files  no  counter  affida- 
vit, and  makes  no  showing  that  he  has  suffered 
any  prejudice,,  or  that  injustice  will  result  from 
the  trial  of  the  case  upon  its  meritS|  very  slight 
evidence  will  be  required  to  justify  a  court 
in  setting  aside  the  default." 

[2]  Upon  a  careful  examination  of  the 
record  in  the  case  at  bar,  and  a  thorongh  dis- 
cussion of  the  subject  on  oral  argument,  we 
are  convinced  that  there  Is  no  such  clear 
abuse  of  discretion  on  the  part  of  the  trial 
court  as  would  require  a  reversal  of  its  or- 
der. While  It  Is  true  that  the  court  denied 
the  first  motion  of  the  defendant,  based  upon 
tbe  sole  ground  that  she  had  not  been  served 
with  process,  the  fact  that  such  motion  was 
denied  without  prejudice  to  Its  renewal 
would  seem  to  Indicate  that  there  was  some 
doubt  in  the  mind  of  the  court  as  to  whether 
defendant  had  been  properly  served;  and 
this,  taken  In  connection  with  defendant's 
farther  a£9davlt  reiterating  her  denial  of 
serrlce,  and  containing  some  facts  tending  to 
show  excusable  neglect,  we  think  were  suflS- 
dent  to  warrant  the  trial  court,  In  the  ex- 
ercise of  a  sound  discretion,  In  concluding  to 
set  aside  the  default  and  judgment  and  per- 
mit the  cause  to  go  to  trial  on  the  merits. 

[3]  The  plalntHTs  objection  to  the  defend- 
ant's affidavit  of  merits  Is  captious;  and 
the  fact  that  no  counter  showing  of  substan- 
tial prejudice  to  the  plaintiff,  as  the  result 
of  the  granting  of  the  order,  was  made  by 
bim,  satisfied  us  that  this  case  comes  clearly 
within  the  rule  as  stated  In  Berrl  t.  Rogero, 
snpra. 

Order  affirmed. 


NOLAN  v.  BOARD  OF  COM'RS  OF  GRANT 

COUNTY.     (No.  5122.) 
(Supreme  Court  of  Oklahoma.    Sept.  21,  1015.) 

(Sytlabu*  ly  ihe  Court.) 

1.  CONTBAOTS     ^3189— CONSTBUOTIOS— RAH/- 
B0AD8— CODNTIES— "THET   CAN    GET." 

(a)  A  railroad  bridge  was  taken  out  by 
liigli  water.  The  railroad  company  agreed  with 
the  county  authorities  that  the  county  could 
have  the  piling  that  was  carried  down  the 
stream  from  the  bridge  in  consideration  of  the 
county  having  the  caps  of  the  bridge  bronght 
back  to  the  bridge,  which  the  connty  authorities 
did.  Seld,  the  county  thereby  became  the  own- 
er of  the  piling  and  entitled  to  its  possession 
wherever  found. 

(b)  The  railroad  CMopany  agreed  with  the 
county  authorities  that  the  county  could  have 
such  pilings  as  "they  could  get."  Held  not 
to  mean  that  tbe  connty  should  have  onl;r  such 
pilings  as  they  were  able  to  take  possession  of 
before  some  one  else  did,  but  meant  all  the  pil> 
ings  they  could  get  without  too  great  cost 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  §S  811-845,  900-«02,  005;  Dwc.  Dig. 
«=>189.] 


2.  CouRTiKs  «s>114— OoimuoiB  — Bnronro 

Bffegt. 

A  coun-ty  commissioner  has  no  authority 
to  make  a  binding  contract  for  the  conn^  for 
all  acts  of  the  board  must  be  done  in  regular 
session,  but  a  contract  made  by  an  indivldnal 
member  of  tbe  board,  when  ratified  by  the  oth- 
er members,  becomes  binding  upon  Doth  par- 
ties to  the  contract. 

[Ed.  Note. — For  other  cases,  see  Connties, 
Cent.  Dig.  H  174-180;    Dec.  Dig.  «s>114.] 

3.  IiOOS     AKD     LOOOING     «=al8  —  FlX>ATINO 
TlMBKBS — OWNCBSHIF— TRANSFEB. 

Where  timbers  have  lodged  against  a  bridge 
dnring  high  water  and  thereby  endanger  the 
bridge,  the  owners  of  the  bridge  would  have  no 
right  to  give  the  timbers  to  a  third  party  upon 
condition  that  he  retrieve  the  same  where  the 
owner  of  the  timbers  proceeds  with  dispatch 
to  retrieve  the  timbers. 

[Ed.  Note. — For  other  cases,  see  Logs  and 
Logging,  Cent  Dig.  ii  47-40;    Dec  Dig.  <3=9 

i&r 

4.  Loos  AND  LoooiRO  ^saiS—VhOAxnta  Tnc- 
BERS— -Ownership— Transfek. 

To  transfer  ownership  to  timbers  carried 
away  by  high  waters,  it  is  not  necessary  to  de- 
liver manual  possession,  but  title  to  the  prop- 
erty can  be  transferred  without  an  actual  de- 
livery, and  the  purchaser  can  reduce  the  prop- 
erty to  possession  afterwards. 

[EH.  Note. — For  other  cases,  see  Logs  and 
Logging,  Cent  Dig.  ||  47-49;  Dec.  Dig.  c8=» 
18.1 

OommlssioneiBf  Oplnitm,  Division  No.  4. 
Error  from  District  Court,  Grant  Connty; 
W.  M.  Bowles,  Judge. 

Beplevln  by  the  Board  of  Gonuniasionera 
of  Gi»nt  County  against  Mike  Nolan.  Judg- 
ment tor  plaintiff,  and  defendant  brings  er- 
TOt.   Affirmed. 

C.  W.  Stephenson  and  Sam  P.  Ridings,  both 
of  Medford,  for  plaintiff  In  error.  E>mery  H. 
Breeden,  ct  Medford,  for  defendant  In  error. 

MATHEWS,  a  This  Is  an  action  In  re- 
pjievln  Instituted  by  the  board  of  county  com- 
missioners of  Grant  county  against  Mike 
Nolan  for  the  possession  of  certain  bridge 
timbers  or  pilings.  It  appears  that  in  Au- 
gust, 1911,  the  high  waters  In  Salt  Fork  riv- 
er, owing  to  heavy  rains,  carried  out  the 
Rock  Island  Hallway  bridge  near  Pond  Creek 
and  two  bridges  belonging  to  the  county  low- 
er down  on  the  same  stream  and  a  large 
amount  of  the  timbers  in  these  bridges  lodg- 
ed against  the  Frisco  Railway  bridge,  doing 
much  damage  to  the  bridge  and  forcing  it 
out  of  line,  so  that  trains  could  not  be  run 
over  it  until  repaired. 

The  evidence  shows  that  tbe  bridges  were 
washed  out  on  Sunday,  August  6,  1011,  and 
that  on  the  next  day  tbe  county  commlssion- 
ers  applied  to  F.  J.  Gentry,  a  lumber  dealer 
at  Pond  Creek,  for  material  to  replace  the 
connty  bridges.  It  appears  that  he  did  not 
have  on  hand  tbe  pilings  necessary,  and  on 
tbe  evening  of  that  same  day  the  said  F.  J. 
Gentry  made  arrazigements  with  tbe  superin- 
tendent of  the  Rock  Island  Railway,  who 
bappened  to  be  in  Pond  Creek,  that  the  coun- 
ty would  deliver  at  tbe  Bock  Island  bridge 
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the  caps  that  were  washed  away  from  this 
bridge,  and  as  compensation  therefor  the 
county  was  to  have  the  pilings  washed  down 
the  river  from  the  bridge^  Mr.  Gentry  at 
once  communicated  with  E.  Y.  Hamilton,  one 
of  the  county  commissioners,  who  was  at 
ftfedford,  by  phone.  Informing  him  of  the  ar- 
rangement with  the  superintendent  The 
county  immediately  employed  parties  who 
proceeded  Just  as  soon  as  the  condition  of 
the  river  would  permit,  which  was  on  the  fol- 
lowing Tuesday  evening  or  Wednesday  morn- 
ing, to  get  out  the  timbers  lodged  against  the 
Frisco  bridge,  and  also  hauled  the  cavB  back 
to  the  Rock  Island  bridge,  as  agreed. 

Soon  after  the  timbers  lodged  against  the 
Frisco  bridge  the  defendant,  Nolan,  made  an 
agreement  with  the  Frisco  authorities  that 
he  was  to  have  the  timbers  lodged  against 
the  Filsco  bridge  if  he  would  take  the  same 
out,  and  about  the  same  time  the  county 
force  began  work  at  the  bridge  In  getting 
out  the  timbers  the  defendant  Nolan  also 
started  upon  the  same  work.  Mr.  Hlnton, 
who  bad  In  charge  the  force  working  for  the 
county  at  the  bridge,  testified  that  he  noti- 
fied all  that  were  working  at  the  bridge  get- 
ting out  the  timbers  that  the  county  commisp 
sioners  had  a  contract  for  the  timbers,  but 
the  defendant  testified  that  he  did  not  hear 
him,  although  he  says  it  was  rumored  that 
the  timbers  would  be  taken  away  from  any 
one  who  got  them  out 

Plalntlfl  having  replevied  the  timbers,  the 
defendant  gave  a  redelivery  bond  and  retain- 
ed possession  of  the  same.  The  case  was 
tried  to  a  Jury,  which  found  that  the  county 
plaintlflT  was  entitled  to  the  possession  of 
the  timbers,  and  that  the  value  of  the  same 
was  $125,  and  the  Jury  further  found  that 
the  defendant  bad  performed  labor  in  retriev- 
ing the  timbers,  and  that  his  services  were 
worth  $75,  and  a  Judgment  was  accordingly 
entered  decreeing  the  county  to  be  entitled  to 
the  possession  of  the  timbers  or  a  Judgment 
in  Ueu  thereof  in  the  sum  of  $125,  and  the 
defendant  was  given  a  Judgment  against  the 
county  for  $75.  Defendant  filed  a  motion 
for  a  new  trial,  which  was  overruled,  and 
has  api)ealed  to  this  court 

The  plaintiff  contends  that  the  county 
owned  the  timbers  through  the  contract  with 
tile  Rock  Island  superintendent,  and  that 
this  ownership  attached  to  the  same  even 
while  the  timbers  were  in  the  water  lodged 
against  the  Frisco  bridge.  The  defendant 
contends:  (1)  That  the  county  had  no  right 
to  the  timbers  under  their  contract  with  the 
Rock  Island  except  such  as  the  count?  re- 
trieved from  the  river;  (2)  that  Mr.  Hamilton, 
acting  individually,  as  county  commissioner, 
could  not  make  a  binding  contract  for  the 
county;  (3)  that  the  timbers  lodged  against 
the  Frisco  bridge  were  a  nuisance  under  sec- 
tion 4260,  Rev.  Laws  1010,  and  that  the 
Frisco  Railway  had  the  right  to  take  ex- 
treme steps  to  get  the  same  removed;    (4) 


that  under  the  arrangement  with  the  Rock 
Island,  no  possession  of  the  tUnbers  was 
transferred  to  the  plaintiff,  and  the  defend- 
ant had  no  knowledge  of  the  arrangement; 
(5)  that  as  the  Juiy  found  that  defendant 
performed  services  In  rescuing  the  timbers  of 
the  value  of  $76,  under  section  8862,  Rev. 
Laws  1810,  the  plaintiff  was  not  entitled  to 
the  possession  of  the  timbers  until  the  same 
was  paid. 

The  defendant  as  appellant,  has  assigned 
these  errors  as  enumerated  above,  and  we 
will  take  the  same  up  in  the  order  named. 

[1]  1.  Under  the  first  assignment  of  error 
the  defendant  makes  the  following  state- 
ment: 

"It  is  apparent  from  the  testimony  •  •  • 
that  it  was  not  intended  by  the  Rock  Idaad  of- 
ficials nor  any  other  person  that  the  county 
should  have  any  title  or  interest  in  these  tim- 
bers except  such  as  they  were  able  and  did  re- 
trieve from  the  river." 

Mr.  Gentry  testllled  that  the  Rock  Island 
superintendent  in  reply  to  his  suggestion 
that  he  let  the  county  have  the  pUlng  that 
had  been  carried  away  by  the  river  from  the 
Rock  Island  bridge,  said: 

"Ton  make  arrangements  with  the  connty 
commissioners,  and  if  they  will  deliver  me  up 
what  caps  we  can  find,  *  *  *  up  here  at  the 
track,  tney  can  have  the  pilings  and  the  stuff 
that  they  can  get" 

It  is  true  that  the  superintendent  said, 
"They  can  have  the  pilings  •  •  •  that 
they  can  get,"  but  such  a  statement  cannot 
be  construed  to  mean  that  It  was  Intend- 
ed that  the  county  should  have  the  ownership 
in  su<di  pUlngs  only  as  they  were  able  to  re- 
trieve or  take  actual  possession  of  before 
some  one  else  did  so.  It  cannot  be  conceived 
that  the  county  would  enter  into  such  a  con- 
tract which,  if  the  contention  of  the  de- 
fendant be  true,  would  closely  resemble  the 
race  made  into  the  Strip  in  September,  1883, 
when  the  first  to  reach  a  claim  became  enti- 
tled to  Its  possession.  The  more  reason- 
able construction  of  the  agreement  would  be 
that  the  county  was  to  have  sudi  piling  as  it 
could  procure  without  too  great  cost  The 
county  paid  a  consideration  for  the  pilings 
in  controversy  that  was  satisfactory  to  the 
former  owner  of  the  same,  and  thereby  b&> 
came  entitled  to  the  possession  thereof  where- 
ever  the  piling  happened  to  be.  It  would 
be  preposterous  to  say  merely  because  some 
one  else  was  flnt  upon  the  ground  and  re- 
trieved the  pUings  that  thereby  the  county 
was  divested  of  ownerahlp.  The  Frisco  Rail- 
way Company  had  no  ownership  in  the  pil- 
ings merely  because  the  same  lodged  against 
Its  bridge,  and  could  not  frem  that  fact 
alone.  Invest  any  one  else  with  title  to  the 
same. 

[2]  2.  The  defendant  states  his  next  prop- 
osition as  follows: 

"It  appears  that  all  that  was  done  in  mak- 
ing this  arrangement  was  that  the  witness  Gen- 
try made  the  contract  with  the  Rock  Island 
through  Mr.  Halleck  and  reported  the  same  to 
Mr.  Hamilton,  one  of  the  board  of  connty  «om- 
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missioners,  and  they  went  ahead  to  take  sach 
of  the  timben  as  they  conld.  Thia  appear* 
from  the  evidence  herein  Set  out.  The  inafvidn- 
al  members  of  the  tward,  and  much  leas  one 
member  of  the  board,  could  make  no  binding 
contract  so  as  to  procure  title  to  this  contract, 
bnt  all  acte  of  the  board  must  be  done  in  regu- 
lar session  while  sitting  as  a  board. 

"In  case  of  Board  of  County  Commissioners 
y.  Seawell,  8  Okl.  281  Ml  Pac.  592],  the  sylla- 
bus reads  as  follows:  'Under  the  law,  a  board 
of  county  commissioners  can  only  contract  to 
bind  the  county  while  they  are  ritting  as  a 
board ;  and  an  agreement  with  one  of  the  mem- 
bers, in  the  absence  of  the  others,  does  not  bind 
the  ooonty.'  If  the  county  was  not  bound  by 
this  arrangement  no  one  else  was." 

The  defendant  states  the  law  coriectly  as 
to  an  executory  contract,  and  It  is  true  that 
as  long  as  the  agreement  remained  in  that 
condition  It  would  be  binding  upon  neither 
party,  altboogh  it  might  well  be  doubted 
that  a  third  party  could  take  advantage  of 
the  situation  even  while  it  was  In  the  incipi- 
ent executory  stage  only.  Neither  Mr.  Gen- 
try nor  Mr.  Hamilton,  one  of  the  commis- 
sioners, had  any  right  to  bind  the  county  In 
mch  a  contract,  but  the  county,  by  its 
board  of  commissioners,  instead  of  rejecting 
the  proposition,  ratified  the  same,  and 
promptly  sent  out  a  force  of  men  to  rescue 
the  timbers  and  delivered  the  caps  to  the 
Bock  Island  as  agreed,  paid  the  force  for 
th61r  service,  and  have,  as  a  board,  fully 
satisfied  the  contract  in  every  way.  The 
Bock  island  Railway  accepted  the  caps  de- 
Ilrered  according  to  contrsjct,  which  was  the 
fnll  agreed  consideration,  and  thereby  also 
became  bound  by  the  contract,  and  the  own- 
ership and  control  of  the  pilings  passed  from 
the  said  Rock  Island  Railway. 

[S]  S.  Defendant  next  urges  that  It  was 
necessary  for  the  E'risco  Railway  Company 
to  take  extreme  steps  to  get  the  timbers 
away  from  where  the  same  had  lodged 
against  the  Frisco  bridge,  owing  to  the  fact 
that  the  Frisco  bridge  was  endangered  by 
the  lodgment  of  the  debris  from  above,  and 
In  so  doing  they  had  the  right  to  give  the 
same  to  the  d^endant  upon  condition  that 
he  would  remove  the  same.  This  contention 
might  be  true  if  the  county  had  delayed  ac- 
tion In  removing  the  timbers,  but  the  evi- 
dence in  the  case  shows  that  It  proceeded  with 
unusual  diligence  and  dispatch,  and  had  a 
full  force  of  men  at  the  bridge  who  commenc- 
ed to  retrieve  the  timbers  the  moment  the 
condition  of  the  river  permitted  it  If  the 
county  had  allowed  the  timbers  to  remain 
lodged  against  the  bridge  so  as  to  endanger 
the  bridge  itself  for  any  considerable  mo- 
ment after  the  condition  of  the  river  be- 
came such  that  the  timbers  could  be  gotten 
out,  then  the  Frisco  Railway  Company  might 
have  the  right  to  agree  with  the  defendant 
that  he  could  have  the  timbers  upon  condition 
that  be  remove  the  same  from  the  river. 
There  is  no  showing  in  the  case  even  that 
the  defendant  removed  the  timbers  any  quick- 
er than  the  plaintiff  would  have.  The  plain- 
tiff was  early  on  the  scene  with  a  large  force 


ready  to  do  so,  and  If  the  bridge  could  have 
been  better  protected  by  having  the  timbers 
removed  by  the  defendant  than  by  the  plain- 
tiff, then  the  burden  was  upon  the  defendant 
to  show  that  fact,  because  the  ownership  of 
the  timbers  was  in  the  plaintiff,  and  If  de- 
fendant seeks  to  divest  it  of  that  title,  he 
must  show  such  a  state  of  facts  that  will  le- 
gally Justify  It. 

[4]  4.  As  to  the  fourth  contention,  that 
the  Rock  Island  Company  did  not  transfer 
any  possession  to  plaintiff,  the  company  was 
still  In  constructive  possession  of  the  timbers 
after  they  were  washed  away,  and  to  trans- 
fer ownership  It  is  not  necessary  to  deliver 
manual  possession,  but  title  to  the  property 
could  be  given  without  an  actual  delivery, 
and  the  purchaser  could  reduce  the  property 
to  possession  afterwards.  We  do  not  deem  it 
necessary  for  plaintiff  to  show  that  defend- 
ant had  knowledge  of  the  arrangement  be- 
tween plaintiff  and  the  Rock  Island  Railway 
Company.  The  fact  is  the  timbers  did  not 
belong  to  the  Frisco  Railway  Company,  and 
the  said  railway  company,  under  the  condi- 
tions, had  no  right  to  bargain  the  same  to 
defendant.  Defendant  contends  that  be  did 
not  have  any  knowledge  of  the  arrangement 
between  the  plaintiff  and  the  Bock  Island 
Railway.  If  that  was  a  material  Issue  in  the 
case,  It  would  not  avail  the  defendant  here, 
for  the  reason  that  Mr.  Hlnton  testified  that 
he  told  him  that  the  county  commissioners 
had  a  contract  for  the  timbers,  and  that  he 
supposed  he  heard  It  The  Jury  found  for 
the  plaintiff,  which  carried  with  it  a  finding 
in  Its  behalf  upon  all  the  material  issues. 
Neither  can  defendant  gather  any  consola- 
tion from  the  fact  that  the  Rock  Island  Rail- 
way affirmed  the  agreement  he  had  made 
with  the  Frisco  Railway  Company,  because 
the  ownership  of  the  timbers  bad  already 
passed  from  the  Rock  Island  Railway  to  the 
plaintiff  prior  to  the  supposed  affirmation  by 
the  Rock  Island  Railway. 

5.  The  last  contention  of  defendant  is  that, 
even  though  the  timbers  In  controversy  acta- 
ally  belong  to  plaintiff,  yet,  on  account  of 
the  finding  of  the  Jury  that  defendant  had 
I)erformed  services  in  rescuing  the  proper- 
ty in  the  sum  of  |7S,  this  fact  would  give  de- 
fendant a  Hen  on  the  property  and  the  right 
to  continued  possession  until  the  said  $75 
was  paid.  It  has  been  repeatedly  decided  by 
this  court  that  ft  is  against  public  policy  to 
permit  a  lien  to  attach  against  the  property 
of  a  municipality.  The  wisdom  of  this  rule 
is  forcibly  demonstrated  In  the  condition  here 
presented.  The  public  at  large  In  Grant 
county  in  the  vicinity  of  the  bridges  were  vi- 
tally interested  in  having  the  bridges  replac- 
ed at  the  earliest  possible  moment,  and  to 
I)enuit  the  defendant  to  retain  possession  of 
the  timbers  needed  for  that  purpose  merely 
because  be  had  a  claim  against  the  county 
would  operate  In  either  forcing  the  county  to 
pay  a  claim  which  it  did  not  think  it  owed 
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or  prevent  the  early  replacing  of  tlie  bridges 
for  tbe  lack  of  the  necessary  timbers.  There 
are  other  divers  reasons  why  this  conten- 
tion Is  not  sound.  Two  of  the  county  com- 
missioDers  testified  that  they  offered  to  pay 
him  for  his  services  before  the  property 
was  replevied.  Having  refused  to  accept 
pay,  be  is  in  no  position  now  to  complain 
that  he  was  not  paid,  nor  should  he  be  beard 
to  say  that  he  was  entitled  to  the  possession 
until  he  was  paid  for  his  services  when  he 
has  refused  to  accept  such  pay  when  offered 
him.  His  right  to  recover  in  this  action  a 
Judgment  against  the  county  for  his  services 
upon  the  Issues  as  presented  might  well  be 
questioned,  but  as  the  point  is  not  before  us 
we  refrain  from  passing  upon  the  same. 

We  recommend  that  the  Judgment  be  af- 
firmed. 

PER  CURIAM.    Adopted  in  whole 


NEWCOMER   V.   SHEPPARD.     (No.   5175.) 
(Supreme  Court  of  Oklahoma.    Sept  21,  1915.) 

(Sylla^tru  by  the  Court.) 

1.  Vendob  and  Pubciiaseb  «=»277— Venue 
<&=9l7  —  Vendor's  Lien  —  Action  to  En- 

FOBCE — WAIVEB    of    OBJECTION. 

(a)  Where  a  statutory  hen  is  sought  against 
real  property  for  the  purchase  price,  the  ac- 
tion can  be  maintained  only  In  the  county  where 
the  land  is  located. 

(b)  But  even  though  such  a  hen  be  sought  in 
an  action  filed  in  another  county,  if  the  de- 
fendant answers  the  petition  and  the  action  is 
treated  as  a  personal  action  and  tried  out  up- 
on that  theory,  and  a  judgment  in  personam 
only  is  rendered,  it  is  too  late  to  urge  after- 
wards that  the  action  was  one  in  rem,  and  the 
court  had  no  jurisdiction. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  f§  774,  775;  Dec.  Dig. 
«s>277;  Venue,  Cent  Dig.  S$  28-31;  Dec. 
Dig.  <8=»17.J 

2.  Vendob  and  Pcbchaseb  «=3l6— Option— 
Election  to  But— What  Constitutes. 

Where  defendant  accepts  a  deed  as  secu- 
rity for  a  debt  but  agrees  to  give  $800  for  the 
land  if  it  suits  Urn  after  be  inspects  the  land, 
if  the  defendant  conveys  the  land  to  a  tiiird 
party  before  inspecting  the  same,  then  such  act 
would  be  deemed  as  an  election  to  buy  the  land 
at  $800. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  §§  17,  20;  Dec.  Dig. 
<®=»16.] 

3.  Evidence  «=»171  — Best  and  Secondabt 
—Whiting  Collatebal  to  Issue. 

Where  plaintiff's  ownership  of  the  land 
was  not  one  of  the  issues  in  the  case,  it  was  not 
error  to  permit  him  to  give  oral  testimony  that 
he  owned  the  land  at  the  time  he  deeded  it  to 
defendant. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
CJent  Dig.  ft  460,  528 ;  Dec.  Dig.  «s>171.] 

4.  Vendor  and  Pubcraseb  «=»16— Option— 
"ES.ECTION  TO  Pubchase"— What  Consti- 
tutes. 

When  a  party  is  offered  a  tract  of  land  at  a 
certain  price  and  takes  a  deed  to  the  same  land 
as  security  for  a  loon,  and  agrees  to  buy  the 
land  if  they  can  agree  on  the  price,  if  the  party 
conveys  the  land  to  a  third  party  before  they 


come  to  an  agreement  on  tibe  price  then  the  act 
of  conveying  the  land  to  a  third  party  will  be 
deemed  as  an  "election  to  purchase  at  the 
price  at  which  the  land  was  offered. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  |{  17,  20;  Dec.  Dig. 
<S=»16. 

For- other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Election.] 

5.  Sales  <&=>108— Rescission. 

A  party  is  not  entitled  to  pay  for  proper- 
ty sold  to  another  when,  without  cause,  he  re- 
takes possession  of  the  property. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  i§  277-279;    Dec.  Dig.  <8=»108.] 

6.  Appeal  and  Ebbob  ^salOOl— Judomknt— 
Evidence. 

This  court  will  not  disturb  a  judgment  bas- 
ed upon  the  verdict  of  a  jury,  where  the  evi- 
dence reasonably  tends  to  support  the  same. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  3922,  3928-39»l;  Dec. 
Dig.  (8=»1001.] 

Commissioners'  Opinion,  Division  No.  4. 
filrror  from  District  GDurt<  Mcintosh  Coun- 
ty;  Preslle  B.  Cole,  Judge. 

Action  by  £}.  Li.  Sheppard  against  Joseph 
H.  Newcomer.  Judgment  for  plaintiff,  and 
defendant  brings  error.    Affirmed. 

Claude  A.  Nlles,  of  Checotah,  for  plaintiff 
in  error.  J.  B.  Lucas  and  Britton  H.  Tabor, 
both  of  Checotah,  for  defendant  in  error. 

MATHEWS,  C.  This  is  an  action  begun  In 
the  district  court  of  Mcintosh  county.  HI  I/. 
Sheppard  sued  Joseph  H.  Newcomer  for  the 
sum  of  $800,  which  he  alleged  was  due  hUn 
as  the  purchase  price  for  80  acres  of  land 
which  he  claims  he  sold  the  said  Newcomer. 
He  ends  his  petition  with  the  following 
prayer: 

"Wherefore,  premises  considered,  plaintifE 
prays  judgment  against  the  defendant  for  the 
sum  of  $800  as  the  purchase  price  of  said  land, 
and  that  the  same  be  declared  a  lien  upon  the 
land  for  said  sum,  and  for  the  costs  of  this 
action." 

The  case  was  tried  to  a  Jury,  which  return- 
ed a  Judgment  in  favor  of  the  plaintiff  for 
$715.  Defendant's  motion  for  a  new  trial 
was  overruled,  and  he  has  appealed  to  this 
court. 

[1]  1.  It  developed  In  the  trial  that  the 
land,  out  of  which  the  controversy  arose, 
was  located  In  Okmulgee  county,  and  the 
plaintiff  In  error,  who  will  be  herein  styled 
the  defendant,  urges  that  the  district  court 
of  Mcintosh  county  had  no  Jurisdiction  of 
the  action,  it  being  a  suit  to  enforce  a  lien 
on  land  in  Okmulgee  county,  and  that  the 
venue  of  the  action  was  in  that  county.  The 
defendant  resided  In  Mcintosh  county,  and 
was  served  with  summons  in  that  county. 
The  land  being  located  In  Okmulgee  county, 
the  district  court  of  that  county  had  sole 
Jurisdiction  to  decree  a  lien  upon  the  land. 
Whitehead  v.  Jefferson  (No.  4932)  151  Pat 
681,  not  yet  officially  reported.  In  plaintiff's 
petition  nothing  was  said  about  plaintiff 
claiming  a  lien  upon  the  land  in  the  body  of 
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the  same  but  the  prayer  asked  that'  the  Judg- 
ment be  declared'  a  Hen  upon  the  land.  It  Is 
true  the  prayer  Is  not  ordinarily  a  part  of 
the  petition  (Anderson  y.  Muhr,  36  Okl.  184, 
128  Pac.  296),  bnt  we  think  the  prayer  can 
be  looked  to,  to  determine  the  nature  of  the 
action,  especially  In  an  action  like  the  one  at 
bar,  where  the  body  of  the  petition  does  not 
fully  disclose  that  fact,  and  If  the  defend- 
ant had  raised  the  question  of  Jurisdiction 
before  trial  by  demurrer,  as  the  lack  of 
Jurisdiction  appeared  ui>on  th«»  face  of  the 
petition,  the  plaintiff  therein  alleging  that 
the  land  lay  in  Okmulgee  county,  the  trial 
court  should  hare  sustained  the  same,  but 
the  defend^t  answered  by  general  denial 
and  filed  no  demurrer,  the  case  was  tried  out 
as  an  action  in  personam,  and  a  personal 
Judgment  only  was  asked  and  rendered. 
The  action  having  been  treated  by  all  the 
parties  as  a  personal  action,  and  tried  upon 
that  theory.  It  is  certainly  too  late  for  the 
defendant  to  urge  for  the  first  time  in  this 
court  that  the  action  was  one  in  rem. 

[2]  2.  The  defendant  next  contends  that 
the  testimony  upon  the  part  of  the  plaintiff 
shows  that  the  defendant  sold  to  the  plain- 
tiff a  span  of  mules  and  at  the  same  time 
loaned  him  |60  In  money,  and  as  security 
therefor  took  a  mortgage  upon  the  mules 
and  a  deed  to  the  land  in  controversy,  but 
that  the  deed  to  the  land  was. a  mortgage 
only,  and,  that  being  true,  If  the  defendant 
has  conveyed  the  land  to  a  third  party,  then 
the  action  would  have  been  one  of  tort  for 
damages.  Substantial  evidence  was  intro- 
duced upon  the  part  of  the  plaintiff  that  the 
defendant  was  to  pay  him  $800  for  the  land 
if  he  Uked  it  after  he  went  out  and  Inspected 
the  land,  and  If  defendant  conveyed  the  land 
away  without  inspecting  it,  then  that  fact 
would  operate  as  an  affirmance  of  the  trade, 
and  the  plaintiff  had  the  right  to  claim  the 
contract  price. 

[3]  3.  Plaintiff  at  the  trial  gave  oral  tes- 
timony that  he  "owned"  me  land  out  of 
which  this  controversy  arose,  and  defend- 
ant assigns  the  same  as  error.  In  this  case 
no  issue  was  made  as  to  plaintiff's  owner- 
ship of  the  land.  Neither  In  the  pleadings 
or  In  the  trial  has  defendant  attacked  his 
ownership  in  any  way,  and  where  the  ques- 
tion of  ownership  of  real  estate  is  not  one 
of  the  direct  issues,  it  is  not  error  to  permit 
parol  testimony  as  to  that  fact.  If  the  de- 
fendant bad  made  an  issue  that  the  plaintiff 
was  not  the  owner  of  the  land,  and  there- 
fore had  no  right  to  sell  it  or  to  recover  for 
the  sale  of  the  same,  then  it  would  have  be- 
come incumbent  upon  the  plaintiff  to  have 
submitted  record  evidence  of  his  title. 

[4]  4.  I>ef«ndaat  next  contwds  that  the 
plaintiff  failed  to  prove  that  the  minds  of 
the  contracting  parties  met  as  to  the  price 
to  be  paid  for  the  land.  If  the  fact  be  true 
that  defendant  conveyed  the  land  to  a  third 
party,  then  be  is  In  no  position  to  be  heard 
to  aay  that  be  never  purchased  the  land, 


but  accepted  the  deed  only  conditionally 
that  he  was  to  take  the  land  if  it  suited  him 
after  he  inspected  it,  and  could  agree  on  the 
price.  A  conveyance  by  him  to  a  third  par- 
ty operated  as  an  affirmance  of  the  contract 
and  an  acceptance  of  the  land  at  the  price 
it  was  offered  him.  It  is  true  he  denies 
these  facts,  but  the  same  was  one  of  the 
principal  Issues  in  this  case,  and  the  Jury 
found  the  same  against  him. 

[5]  5.  It  developed  In  the  evidence  that  the 
defendant  sold  the  plaintiff  a  span  of  mules 
for  $315,  and  as  security  therefor  took  a 
mortgage  on  the  mules  and  accepted  a  deed 
to  the  80  acres  of  land  in  controversy  upon 
condition  that  if  the  land  suited  him  after 
lnsi>ectlon,  he  was  to  allow  plaintiff  $800 
for  the  land  and,  after  deducting  $315  for 
the  mules  and  $60  loaned  money,  was  to  pay 
plaintiff  the  remainder  in  cash.  Over  the 
objection  of  defendant  the  court  permitted 
plaintiff  to  testify  that.  In  a  short  while  aft- 
er he  obtained  possession  of  the  mules,  the 
defendant  took  them  away  from  him.  If 
plaintiff's  version  be  true,  that  defendant  ac- 
cepted a  deed  to  the  land  which  was  to  be 
treated  as  a  mortgage  unless  defendant 
should  elect  to  accept  his  proposition  to  buy 
the  land  at  $800  after  inspection,  -and  then 
proceeded  forthwith  to  sell  and  convey  the 
land  to  a  third  party,  most  certainly  such  a 
course  by  defendant  should  be  deemed  as 
an  election  to  purchase  the  land,  and  if  de- 
fendant has  taken  the  mules  from  plaintiff, 
as  he  claimed,  then  he  would  not  be  entitled 
to  pay  for  the  mules,  nor  to  an  offset  there- 
for against  the  purchase  price  of  the  land. 
This  phase  of  the  case  was  introduced  there- 
in as  a  mere  incident  to  the  main  transac- 
tion, and  it  was  not  necessary,  before  the 
proof  relative  thereto  could  be  Introduced, 
that  the  same  should  have  been  pleaded  by 
the  plaintiff. 

[6]  6.  Defendant's  last  assignment  is  that 
the  Judgment  Is  not  supported  by  sufficient 
evidence.  This  court  has  always  followed 
the  accepted  rule  of  law  that  we  will  not 
disturb  a  Judgitaent  based  upon  the  verdict 
of  a  Jury  where  the  evidence  reasonably 
tends  to  support  the  same.  Great  Western 
Coal  &  Coke  Co.  v.  Serbantas,  150  Pac.  1042. 
This  court  will  not  weigh  testimony  to  see 
on  which  side  the  same  preponderates.  First 
Nat  Bank  v.  Moniot,  150  Pac.  1040.  Should 
we  do  so,  and  affirm  a  case  only  when  we 
are  of  the  opinion  that  the  evidence  pre- 
ponderates on  that  side,  or  reverse  it  when 
we  think  the  evidence  preponderates  against 
the  successful  side,  then  such  a  ruling  would 
practically  operate  to  render  a  Jury  trial 
useless  and  would,  in  fact,  practically  result 
in  dealing  litigants  the  benefit  of  a  jury 
trial. 

As  far  as  this  court  will  go,  where  the 
sufficiency  of  the  evidence  is  attacKed,  is  to 
determine  whether  or  not  there  is  substan- 
tial evidence  behind  the  verdict.  If  there  is, 
the  verdict  will  not  be  overthrown.    It  might  . 
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be,  If  the  coort  was  passing  upon  the  evi- 
dence as  an  original  proposition,  its  decision 
would  be  In  favor  of  that  party  which  the 
Jury  had  decided  adversely  to,  but  under  our 
procedure  the  verdict  must  stand  if  there  is 
substantial  evidence  behind  it,  notwithstand- 
ing the  court  might  be  of  the  opinion  that  a 
weighing  of  the  evidence  by  the  court  would 
give  the  decision  to  the  other  side,  but  the 
Jury,  and  not  the  court,  is  the  sole  and  ex- 
clusive Judge  of  the  weight  and  value  to  be 
given  the  evidence  and  the  credibility  of  the 
witnesses.  If  attorneys  would  give  recogni- 
tion to  this  rule,  it  would  result  in  the  sav- 
ing of  much  time  to  this  court,  lost  in  con- 
sidering such  cases,  and  would  also  operate 
to  the  advantage  of  their  clients  in  saving 
the  expense  of  many  useless  and  fruitless 
appeals.  We  recognize  that  all  successful 
advocates  believe  Implicitly  In  their  client's 
cause,  and  when  a  Jury  decides  against  them 
they  naturally  conclude  that  the  Jury  failed 
to  comprehend  or  consider  the  evidence  on 
their  side>  and  that  it  would  be  a  perversion 
of  Justice  to  permit  the  verdict  to  stand. 
They  should  consider  the  fact  that  their 
zeal  in  th^r  client's  behalf  necessarily  warps 
their  Judgment,  and  they  are  prone  to  mag- 
nify the  evidence  on  their  side  and  depreci- 
ate and  underestimate  the  evidence  in  be- 
half of  the  opposition. 

In  the  case  at  bar,  there  was  given  sub- 
stantial evidence  on  each  side,  and  was  suf- 
ficient to  uphold  a  verdict  for  either  party. 
The  Jury  saw  fit  to  decide  for  the  plaintiff 
upon  the  issues  submitted  to  them  under 
the  instructions  given  them  by  the  court, 
and  it  appears  that  the  court's  instructions 
were  so  fair  that  no  complaint  as  to  the 
same  is  made  by  ^ther  party. 

It  would  serve  no  good  punpose  to  review 
the  evidence  here,  but  it  is  sufficient  to  say 
that  the  plaintifT  testified  that  he  conveyed 
the  laud  to  defendant  by  warranty  deed, 
which  was  Intended  to  be  a  mortgage,  as  se- 
curity for  a  span  of  mules  purchased  by  him 
from  defendant  for  $315  and  for  the  loan  of 
$60  In  money,  but  the  instrument  was  to  be- 
come effective  as  a  deed  if  the  defendant 
should  decide  to  accept  the  land  at  $800 
after  he  inspected  it,  which,  after  deducting 
the  $315,  the  price  of  the  mules  and  the  $60 
loan,  he  was  to  pay  over  to  the  plaintiff  in 
money,  if  he  decided  to  purchase  the  land. 
There  was  evidence  further  to  the  effect 
that  soon  afterwards  the  defendant  sold  and 
conveyed  the  land  to  a  third  party.  The  de- 
fendant gave  testimony,  which  corroborated 
plaintiff  as  to  the  purchase  of  the  mules,  the 
loan  of  the  money,  and  the  execution  of  the 
deed,  which  was  to  operate  as  a  mortgage, 
but  denied  that  he  agreed  to  a  conditional 
purchase  of  the  land  for  $800,  and  stated 
that  he  conveyed  the  land  to  a  third  party 
at  the  request  of  the  plaintiff,  who  had  sold 
the  land  himself  to  the  third  party,  and 
that  the  third  party,  to  whom  he  conveyed 


the  land  at  plaintiff's  request,  paid  him  what 
plaintiff  was  due  him  for  the  mules.  The 
Jury  saw  fit  to  accept  the  evidence  of  plain- 
tiff as  true,  and  there  Is  nothing  In  the  rec- 
ord which  warrants  us  in  the  conclusion 
that  the  verdict  of  the  Jury  is  not  supported 
by  sufficient  evidence. 

We  recommend  that  the  Judgment  be  af- 
firmed. 

PER  CUBIAll    Adopted  In  whola. 


In  re  SPAMN.    (No.  0153.) 
(Supreme  Court  of  Oklahoma.    Sept  21, 1915.) 

(Syllahut  by  the  Court.) 

1.  CoNXBACTS  $=>96— Pabties  in  Cohfidbn- 
TiAL  Relation. 

Whenever  there  exists  between  parties  con- 
fidence on  the  one  hand,  and  influence  on  the 
other,  from  whatever  cause  they  may  q>ring, 
equity  requires  in  all  dealings  between  them  the 
highest  degree  of  good  faith  on  the  part  of  him 
in  whom  the  confidence  is  reposed. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  {f  441.  1165,  1168 ;  Dec.  Dig.  «=» 
96.] 

2.  EXSCDTOBS  AND   ADUINISTBATOBS  «=3ll7— 

Funds  ok  Estatb— Usb  by  Bxecutob— Li- 

ABILITT— BUBDEIf    OF  PBOOF. 

An  executor  or  administrator  has  no  right 
to  speculate  with  or  use  the  funds  of  an  estate 
in  his  own  business ;  and,  if  he  does  so,  he  and 
bis  bondsmen  will  be  liable  for  any  loss  occur- 
ring, unless  such  use  is  made  with  the  consent 
of  or  by  agreement  with  those  entitled  to  the 
estate ;  and,  where  he  relies  upon  such  consent 
as  a  defense,  he  must  show  that  he  has  acted  in 
entire  good  faith,  and  that  he  obtained  such 
assent  upon  foil  and  fair  representation  and 
information  communicated  to  them  of  all  the 
facts  and  circumstances  attending  the  risk  to 
the  funds,  and  of  the  proposed  investment. 

[Ed.   Note.— For  other  cases,   see   Executors 
and   Administrators,    Cent.   Dig.   H  828,  469- 
471 ;   Dec.  Dig.  <8=»117.] 
8.  ExBCTTTOBB  and   ADinNISrSATOBS  «=950e— 

Funds  of  Estate— Use  bt  Exboctob— Bur- 
den or  Pboof. 

He  must  be  guilty  of  no  fraud,  falsehood, 
or  deceit  in  obtaining  such  consent,  and  the 
burden  of  proof  is  upon  him  to  show  this,,  by  a 
clear  preponderance  of  the  evidence,  and  in  no 
other  way  can  he  be  protected  in  deviating  from 
the  line  of  his  fiduciary  duty. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Admmistrators,  Cent  Dig.  ti  2169-2177; 
Dec.  Dig.  «=>606.] 

Commissioners'  Opinion,  Division  No.  4. 
Error  from  District  Court,  Rogers  Coun- 
ty; T.  t».  Brown,  Judge. 

In  the  matter  of  the  final  report  of  G.  W. 
Spann,  executor  of  the  estate  of  3.  B. 
Prather,  deceased.  Objections  were  filed  to 
the  report  by  Amanda  Moore,  and,  from  ad- 
verse findings  of  the  county  court,  she  ap- 
pealed to  the  district  court  From  the  Judg- 
ment rendered  by  the  district  court,  the  exec- 
utor brings  error.    Modified  and  affirmed. 

C.  S.  Wwtman,  of  Claremore,  for  plaintiff 
in  error.  John  Q.  Adams,  Richard  H.  Wills, 
and  H.  Jennings,  all  of  Claremore,  for  de- 
fendant in  error. 
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BOBBERI8,  O.  Tbe  record  in  this  case 
shows  that  John  B.  Prather  was  a  Cherokee 
Indian.  At  the  time  of  his  death,  which  oc- 
corred  on  the  26th  day  of  February,  1907, 
he  was  the  owner  of  an  Indian  allotment  in 
that  part  of  the  Cherokee  Nation  which,  up- 
on statehood,  became  Uogers  county.  Prior 
to  his  death  he  made  a  will  in  which  he  be- 
queathed his  allotment  to  his  wife,  Amanda 
Prather,  who  was  afterwards  married  to  a 
man  by  the  name  of  Moore.  The  will  was 
duly  probated  in  the  proper  court  of  the  In- 
dian Territory,  and  G.  W.  Spann,  who  is  the 
father  of  Amanda,  was  appointed  executor  of 
said  will. 

Before  her  marriage  to  Mr.  Moore,  Amanda 
mortgaged  the  allotment  for  the  sum  of  $700, 
and  the  proceeds  of  said  mortgage  was  de- 
posited In  a  bank,  in  the  names  of  O.  W. 
Spann  and  Amanda  Prather,  and  checked 
out  by  said  parties;  both  signing  the  checks. 
After  the  death  of  her  husband,  Amanda  re- 
sided with  her  father,  until  her  marriage  to 
Moore,  which  it  appears  was  in  October, 
1910.  No  report  by  the  executor  or  other 
proceedings  were  had  in  the  estate  until  the 
14th  day  of  December,  1910,  at  which  time 
the  executor  filed  his  final  report,  which 
showed  a  balance  due  from  the  estate  to  the 
executor.  The  report  made  no  mention  of 
the  money  obtained  from  the  mortgage  of  the 
allotment  To  this  report,  Mrs.  Moore  filed 
objections,  claiming,  among  other  things,  that 
tbe  executor  had  "induced  her  to  mortgage 
her  allotment,  and  that  the  money  was  turn- 
ed OTer  to  him  as  executor,  and  that  he  stUl 
had  possession  of  said  money  with  the  ex- 
ception of  $139,  that  said  mortgage  Is  still 
In  force  and  effect  on  said  allotment,  and 
that  said  executor  refuses  to  account  for 
■aid  money,  or  make  any  mention  of  the 
same  in  his  report";  and  prays  that  said 
funds  be  charged  to  said  executor,  and  that 
he  lie  held  on  his  bond  for  said  money.  Some 
other  minor  matters  are  mentioned  in  the  ob- 
Jecti<Hi8,  but  they  seem  to  have  been  aban- 
doned, and  the  controversy  hinges  entirely 
upon  the  item  of  the  $700  obtained  by  the 
mortgage.  A  hearing  on  said  objections  was 
bad  before  the  county  court,  and  it  was 
there  held  that  the  executor  received  said 
money,  bat  did  not  receive  It  in  his  offi- 
cial capacity,  and  therefore  was  not  liable 
therefor  as  such  executor.  It  was  finally  de- 
termined, however,  that  the  executor  had  in 
bis  possession  tb6  sum  of  $54,  and  was  In- 
debted to  the  estate  In  that  amount,  for 
which  he  and  his  bondsmen  were  held  liable. 

From  the  findings  and  order  of  the  county 
court  Mrs.  Moore  appealed  to  the  district 
court.  Objections  to  the  appeal  bond,  as  well 
as  the  notice  of  appeal,  and  other  inter- 
locutory motions,  were  lodged  questioning  the 
appeal  trom  the  county  court;  but,  as  they 
do  not  appear  to  be  argued  or  otherwise 
noticed  in  the  briefs  of  plaintiff  In  error,  we 
will  not  c«Hislder  them  here.  In  the  dis- 
trict coart  Mrs.  Moore  amended  her  objec- 


tions to  the  report  of  the  executor,  by  charg- 
ing in  substance,  that  her  father,  the  executor, 
by  fraud  and  intimidation,  coerced  and  com- 
pelled her  to  execute  said  mortgage,  and 
that  be  did  so  for  tbe  purpose  of  obtaining 
the  money  for  his  own  use  and  benefit,  and 
that  he  did  obtain  all  of  the  proceeds  of  said 
mortgage,  except  $139,  and  kept,  and  appro- 
priated the  same  to  his  own  use  and  benefit, 
and  is  still  in  possession  of  the  same,  and 
thereby  indebted  to  the  estate  therefor. 

Counsel  for  the  executor  objected  to  the 
amendment  on  the  ground  that  tbe  question 
of  "coercion  and  intimidation"  had  not  been 
presented,  or  made  an  issue  tn  the  county 
court,  and  therefore  could  not  be  raised  or 
considered  upon  appeal  In  the  district  court. 
We  are  of  the  opinion  that  the  contention  of 
counsel  in  that  behalf  cannot  be  susteined, 
for  the  reason  that  this  is  not  an  ordinary 
action,  or  proceeding  on  appeal,  and  that  the 
claim  or  defense  of  the  contestent  has  not 
been  materially  changed.  In  the  county 
oonrt,  she  charged  that  she  had  been  in- 
duced by  her  father,  who  was  the  executor 
of  her  estate  to  mortgage  the  land,  against 
her  personal  judgment  and  wishes.  In  the 
district  court  her  objections  to  the  report  of 
the  executor  were  that  she  was  induced  by 
threate,  intimidation,  and  coercion  to  execute 
the  mortgage  against  her  will.  They  are  all 
objections  to  the  same  report — of  the  same 
executor,  of  the  same  Items,  and  of  tbe  same 
general  nature,  only  a  little  more  spedflc, 
definite,  and  certain.  There  Is  no  material 
change  as  to  the  issue. 

We  do  not  want  to  be  understood  as  rest- 
ing the  decision  in  this  case  upon  the  ques- 
tion of  whether  the  defendant  In  error  was 
coerced  into  executing  the  mortgage.  To  our 
mind,  that  Is  immaterial.  The  real  Issue  in 
the  case  is  whether  the  plaintiff  in  error  re- 
ceived the  proceeds  of  the  mortgage,  or  any 
part  of  it  by  virtue  of  his  office,  as  executor. 
The  case  was  tried  In  the  district  court  upon 
that  issue.  The  testimony  was  conflicting, 
but  the  Jury  found  that: 

"George  W.  Spann.  a8  executor  of  the  estate 
of  John  E.  Prather,  deceased,  is  indebted  to  the 
appellant,  Amanda  Moore,  in  the  sum  of  $661, 
including  the  mortgage." 

That  Is  the  exact  amount  of  the  $700  mort- 
gage, less  the  $139  which  Mrs.  Moore  admits 
she  received. 

From  that  verdict,  and  the  Judgment  ren- 
dered thereon,  the  executor  appeals  to  this 
court  While  there  is  possibly  some  little 
conflict  of  testimony,  as  to  the  exact  amount 
of  this  money  received  by  the  executor  and 
the  circumstances  under  which  he  received 
it,  the  finding  of  the  Jury  will  not  be  dlstuii>- 
ed,  and  In  fact  we  feel  that  it  Is  fully  sus- 
tained by  the  evidence. 

This  brings  us  to  the  legal  question  as  to 
the  liability  of  the  executor  therefor. 

We  gather  from  the  record  in  the  case 
that,  at  the  time  of  the  death  of  her  husband, 
Mrs.  Moore  was  fibont  18  years  of  fSeKl'^ATp 
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she  went  immediately,  after  his  death,  to  the 
home  of  her  father,  the  executor  of  her  es- 
tate, and  became  a  member  of  his  family; 
that  she  had  had  but  little,  if  any,  experi- 
ence in  business  matters,  and  but  little  edu- 
cation. She  testified  that  her  father  told  her 
he  was  receiving  the  funds  as  the  executor  of 
the  estate,  and  that  his  bondsmen  as  such 
executor  were  liable  for  the  money.  Whether 
he  coerced  her  or  not,  he  was  a  party  to  hav- 
ing the  proceeds  of  the  mortgage  deposited 
in  the  bank  Jointly  in  the  names  of  his 
daughter  and  himself,  which  is  a  very  strong 
circumstance,  corroborating  the  fact  that  he 
was  leading  her  to  believe,  and  did  lead  her 
to  believe,  that  he  was  receiving  the  funds 
in  his  capedl?  as  such  executor.  If  not,  why 
did  he  cause  the  money  to  be  deposited  In  the 
names  of  himself  jand  daughter?  We  do  not 
overlook  the  fact  that  he  denies  a  large  part 
of  this  testimony,  but  the  court  and  Jury 
found  against  him,  and  In  favor  of  his 
daughter.  We  will  not  disturb  that  finding, 
but  will  adopt  it  and  proceed  upon  the  theo- 
ry that  he  did  induce  her  to  deposit  the  mon- 
ey in  bis  name,  ^nd  that  she  consented  there- 
to on  the  ground  that  he  told  her,  and  that 
she  believed  that  he  was  receiving  it  as  ex- 
ecutor, and  that  his  bondsmen  were  liable 
therefor. 

[1,2]  The  executor  does  not  deny,  but  on 
the  contrary  admits,  that  he  appropriated  a 
targe  iipirt  of  this  money  to  his  own  use. 
His  only  defense  is  that  he  borrowed  it,  or 
rather  Just  took  it,  and  used  it,  and  that  it 
did  not  belong  to  the  estate,  and  therefore  be 
is  not  liable  tor  it  as  executor.  It  is  admit- 
ted that  he  occupied  a  double  relation  of 
confidence  with  Mrs.  Moore — not  only  as  ex- 
ecutor of  her  estate,  but  as  her  lather. 

As  said  in  Hogan  v.  L«eper,  87  OkL  655, 
133  Pac.  190,  47  L.  R.  A.  (N.  S.)  475: 

"  'Whenever  there  exists  between  parties  con- 
fidence on  the  one  hand  and  influence  on  the 
other,  from  whatever  cause  they  may  spring, 
equity  requires  in  all  dealings  between  them 
the  highest  degree  of  good  faith  on  the  part  of 
him  in  whom  the  confidence  is  reposed.  _  If  a 
conveyance  is  executed  by  tlie  other  in  his  fa- 
vor, the  burden  rests  upon  him  to  prove  that 
it  was  not  procured  by  means  of  such  confidence 
and  influence.  .  It  is  his  duty,  before  accept- 
ing the  conveyance,  to  see  that  the  grantor  has 
disinterested  advice  and  full  information.'  Mc- 
Clure  V.  Lewis,  72  Mo.  314.  See,  also,  Parker 
V.  Parker,  45  N.  J.  Eq.  224,  16  Atl.  537;  Sny- 
der V.  Snyder,  131  Mich.  658,  92  N.  W.  353." 

As  executor  he  was  bound  to  explain  to  her 
fully  all  the  facts  and  circumstances  concern- 
ing bis  use  of  her  money.  In  fact,  under  the 
circumstances  as  detailed  by  the  witnesses, 
he  had  no  legal  right  whatever,  and- should 
not  have  used  her  money.  The  rule  is  well 
stated  in  Ward  v.  Tlnkham,  65  Mich.  695, 
32  N.  W.  901,  In  the  following  language: 

"An  executor  or  administrator  has  no  right 
to  specnlate  with  or  use  the  funds  of  the  estate 
in  his  own  business ;  and,  if  he  does  so,  he  and 
his  bondsmen  wiU  be  liable  for  any  loss  oc- 
curring, unless  such  use  is  made  with  the  con- 


sent of  or  by  agreement  with  those  entitled  to 
the  estate ;  and,  where  he  relies  upon  such  con- 
sent as  a  defense,  he  must  show  that  he  acted 
in  entire  good  faith,  and  that  he  obtained  such 
assent  upon  full  and  fair  representations  and 
information  communicated  to  them  of  all  the 
facts  and  drcnmstances  attending  the  risk  to 
the  fund,  and  of  the  proposed  investment." 

[3]  The  conrt  further  says: 

"He  must  be  guilty  of  no  fraud,  falsehood,  or 
deceit  in  obtaining  such  consent,  and  the  burden 
of  proof  is  upon  him  to  show  tliis,  and  in  no 
other  way  can  he  be  protected  in  deviating  from 
the  line  of  his  fiduciary  duty." 

We  believe  the  law  Just  quoted  Is  applica- 
ble here,  and  that,  tmder  facts  and  circum- 
stances as  shown  by  the  evidence,  it  became 
the  duty  of  the  executor  to  prove  by  a  prepon- 
derance of  the  evidence  that  he  had  account- 
ed for  all  money  that  came  into  his  hands 
as  such,  and,  upon  failure  to  do  so,  it  was 
the  duty  of  the  court  to  enter  an  order  di- 
recting him  to  account  for  sudi  funds.  The 
facts  were  passed  upon  by  the  Jury,  and  the 
verdict  approved  by  that  court,  and  we  see 
no  reason  why  we  should  disturb  the  findings 
and  Judgment 

The  case  should  be  affirmed,  but  modified 
by  directing  the  lower  court  to  require  the 
executor  to  account  for  the  proceeds  of  said 
mortgage  as  such  executor. 

PER  CURIAM.    Adopted  in  whole. 


OREQORT  V.  HARPER  et  at     (No.  4986.) 
(Supreme  Court  of  Oklahoma.    Sept.  28,  1916.) 

(BvUahui  by  the  Court.) 

1.  Justices  of  the  Peace  ®=»!)9— Pleading 
—Bill  of  Pabticulaes. 

The  bill  of  particulars  examined,  and  held 
to  fairly  state  a  cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  §  334;  Dea  Dig.  «=> 
99.] 

2.  Abstbacts  of  Title  <g=93— Action  against 
Abstbactob— Sufficiency  of  Evidence. 

Evidence  examined,  and  found  to  fairly 
sustain  the  allegations  in  the  bill  of  particu- 
lars. 

[Ed.  Note. — For  other  cases,  see  Abstracts  of 
Title,  Cent  Dig.  §§  2-6;    Dec  Dig.  <8=»3.] 

3.  Justices  of  the  Peace  ®=»99— Pleading 
— Constbuction. 

Liberal  rules  of  construction  will  be  ap- 
plied by  this  court  in  testing  the  sufficiency  of 
a  bill  of  particulars  filed  in  a  justice  of  the 
peace  court 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  §  334 ;  Dec.  Dig.  <S=»99.] 

4.  Tbial  «=5>142— Dibectioh  of  Vebdict— Ev- 
idence. 

When  a  defendant  moves  the  conrt  to  in- 
struct a  verdict  in  its  favor,  the  evidence  must 
be  considered  in  its  aspects  most  favorable  to 
plaintifi's  contention;  and  if  the  evidence  ad- 
duced, together  with  all  the  reasonable  deduc- 
tions and  inferences  to  be  legitimately  drawn 
from  it  fairly  tends  to  prove  plaintiff's  cause  of 
action,  the  motion  for  an  instructed  verdict 
should  be  denied. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §  337;    Dec.  Dig.  <8=»142.] 
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Cominlssioners'  Opinion,  Division  No.  4. 
Error  from  County  Court,  Grant  County;  J. 
W.  Bird,  Judge. 

Action  by  B.  L.  Gregory  against  J.  S. 
Hari>er  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.  Reversed, 
and  new  trial  granted. 

A.  C.  Glenn,  of  Medford,  for  plaintiff  In  er- 
rcHT.  C.  S.  Ingersoll  and  Sam  P.  Ridings, 
both  of  Medford,  for  defendants  in  error. 

WATTS,  a  Plaintiff  In  error  sued  the 
defendants  in  error  before  a  justice  of  the 
peace  of  Grant  county.  Service  however, 
was  not  obtained  on  Decker.  The  other  de- 
fendants In  error  filed  demurrer,  but  made 
no  ai^)earance  before  the  Justice  of  the  peace. 
Judgment  was  rendered  for  plaintiff  In  er- 
ror and  defendants  In  error  Harper,  Dow, 
and  Johnson  appealed  to  the  county  court 
Tlie  case  was  tried  to  the  court  and  Jury, 
and,  upon  motion  of  defendants  In  error,  the 
court  Instructed  a  verdict  In  their  favor, 
from  which  the  plaintiff  in  error  appealed, 
assigning  as  error: 

(1)  "In  overruling  motion  for  new  trial." 

(2)  "In  giving  ingtructioos  to  find  for  defend- 
ants in  error  and  in  rendering  judgment  accord- 
ingly." 

[1,  2]  Plaintiff  In  error  charges  In  his  bill 
of  particulars  that  on  or  about  February  14, 
1911,  he  was  the  owner  of  certain  town  lots 
In  Pond  Creek;  that  on  or  about  April  18, 
1911,  defendant  In  error  Harper  was  engaged 
in  the  abstract  business  In  Grant  county, 
and,  as  such  abstractor,  furnished  him  on  the 
date  last  mentioned  an  abstract  of  title  to 
his  property,  certifying  that  there  were  no 
taxes  or  lieu  against  his  property;  that  the 
certificate  was  untrue,  in  thafc  the  records 
show  a  tax  Uen  of  $29.05  for  the  year  1898, 
and  $50.66  for  the  year  1010;  that  the  plain- 
tiff In  error  was  a  nonresident  of  the  state, 
and  had  no  opportunity  to  examine  the  rec- 
ords, and  did  not  know  that  the  taxes  were  a 
matter  of  record  In  the  office  of  the  county 
treasurer;  that  because  of  the  tax  liens  a 
mortgage  upon  the  property  became  due,  and 
foreclosure  proceedings  were  instituted  and 
Judgment  rendered  directing  that  the  proper- 
ty be  sold  to  satisfy  the  judgment  and  costs, 
by  reason  of  which  he  was  compelled  to  pay 
the  sum  of  $185  to  prevent  the  sale  and 
sacrifice  of  his  property;  that  Decker,  Dow, 
and  Johnson  were  sureties  on  Harper's  bond, 
and  becanse  of  the  erroaeous  abstract  all 
were  liable — ^praying  judgment  for  the  sum 
of  $199,  and  costs.  The  abstract  was  Intro- 
duced In  evidence,  which  shows  .the  chain 
of  title,  to  which  is  attached  the  following 
certificate: 

"I  hereby  certify  that  the  foregoing  abstract 
is  a  correct  exhibit  of  every  inBtrument,  record, 
or  writing  conveying  or  affecting  the  title  of 
Alfred  H.  Hubbg  to  the  land  described  in  the 
caption  upon  the  record  of  Grant  county,  Okla- 
homa. I  farther  certify  that  I  have  made  an 
examination  of  the  following  records,  to  wit: 
The  oflSce  of  the  register  of  deeds,  clerk  of  the 
district  court,  county  probate  court,  and  treas- 


'  nrer,  and  that  there  are  no  pending  suits  nor 
Ueng  against  said  premises  not  sliown  in  said 
abstract. 

"This  certificate  is  made  for .    Dated  at 

Medford,  Okl.,  this  29th  of  November,  at  3 
p.  m.,  1908.  From  entries  1  to  31,  inclusive. 
"J.  S.  Harper,  Abstractor. 
"This  certificate  is  hereby  extended  down  to 
and  including  this  18th  day  of  April,  A.  D., 
1911,  at  4  p.  m.    Entry  No.  33. 

"J.  S.  Harper,  Abstractor." 

The  deputy  county  treasurer  testified  that 
the  records  show  taxes  assessed  and  of  rec- 
ord for  1808  and  1910,  and  sale  for  1010 
taxes,  and  redemption  by  plaintiff.  The 
court  records  were  Introduced  showing  fore- 
closure petition.  Judgment,  order  of  sale, 
court  costs,  etc.,  also  stipulation  of  settle- 
ment with  the  mortgagor.  Witness  Glenn, 
who  seems  to  have  represented  plaintiff  in 
error,  testified  that  after  the  judgment  of 
foreclosure  he  had  a  conversation  with  de- 
fendant In  error  Harper  in  which  he  told 
Harper  he  was  to  blame  for  the  foreclosure 
proceeding  and  should  settle  for  same,  be- 
cause plaintiff  in  error  bad  relied  upon  him; 
that  Harper  stated  that  Asber  (the  mort- 
gagee) told  blm  that  the  matter  had  been 
straightened  up  and  there  was  not  any  error 
In  his  certificate,  and  he  would  not  be  liable, 
and  refused  to  do  anything. 

Defendant  in  error  Harper  did  not  testify 
in  the  case,  but  relied  upon  the  evidence  of 
Asher,  who  stated,  in  substance,  that  be 
lived  In  Pond  Creek,  met  plaintiff  In  error 
In  February  or  March,  1911,  at  Pond  Creek, 
shortly  before  which  time  plaintiff  In  error 
bad  purchased  the  property,  and  plaintiff  In 
error  arranged  with  him  to  look  after  same; 
that  witness  had  the  greater  part  of  the  ab- 
stract made  when  he  was  the  owner  of  the 
lots;  that  at  the  time  and  place  above  men- 
tioned he  told  plaintiff  in  error  the  first  half 
of  1910  taxes  had  been  paid,  and  balance 
would  have  to  be  paid  by  June  15,  1011; 
that  he  wrote  plaintiff  in  error  when  the 
taxes  became  due,  asking  him  to  pay  same, 
and  a  second  letter  when  the  property  was 
advertised  for  sale.  Plaintiff  In  error's  d^E>- 
osltion  was  read.  In  which  he  states  that 
he  lived  in  Hidalgo  county,  Tex.;  that  In 
December,  1911,  when  the  foreclosure  pro- 
ceedings were  started  by  Asher,  he  was  his 
agent  for  the  property,  but  did  not  write 
him  that  the  taxes  tor  1910,  were  delinquent; 
that  he  never  heard  from  Asher  relative  to 
the  taxes  not  having  been  paid  for  1910  until 
December,  1911,  and  then  in  reply  to  an  In- 
quiry relative  to  1911  taxes,  when  Asher 
wrote  that  1910  taxes  were  delinquent,  and 
that  he  had  begun  foreclosure  proceedings. 

Tbls  case  was  tried  de  novo  upon  the 
plaintiff  in  error's  bill  of  particulars.  It 
does  not  appear  that  the  defendants  in  er- 
ror ever  answered,  either  orally  or  in  writ- 
ing. 

[J]  Great  liberality  and  latitude  are  given 

to  justice  co!irts  and  county  courts  on  appeal. 

We  are  therefore  of  the  opinion  that  the  bill 

of  i>articulars,  with  the  reasonable  inferences 
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and  dedncUons  generally  Indulged  In  Justice 
courts,  states  a  cause  of  action. 

"Liberal  rules  of  construction  will  be  ap- 
plied by  this  court  in  testing  the  sufficiency  of 
a  bill  of  particulars  filed  in  a  justice  of  the 
peace  court."  Kennedy  v.  Goodman,  39  OkL 
470,  145  Pac.  936. 

[4]  We  are  not  confronted  with  the  prop- 
oslti<»  as  to  whether  the  evidence,  viewed 
In  the  most  favorable  light  to  the  plaintiff 
In  error,  with  the  same  reasonable  Inferences 
and  deductions,  sustained  the  blU  of  par- 
ticulars. But  after  a  careful  study  of  the 
evidence,  keeping  in  view  the  generous  rule 
governing  procedure  in  Justice  courts,  and 
likewise  county  courts,  on  appeal,  we  must 
answer  In  the  afflrmatlve,  and,  having  so  an- 
swered, it  follows  that'  the  trial  court  erred 
In  instructing  a  verdict,  but  should  have  sub- 
mitt«d  the  question  of  fact  to  the  jury. 

"When  a  defendant  moves  the  court  to  In- 
struct a  verdict  in  its  favor,  the  evidence  must 
be  considered  in  its  aspects  most  favorable  to 

SlaintiS's  contention ;  and,  if  the  evidence  ad- 
uced,  together  with  all  the  reasonable  deduc- 
tions and  inferences  to  be  legitimately  drawn 
from  it,  fairly  tends  to  prove  plaintiff's  cause 
of  action,  the  motion  for  an  instructed  verdict 
should  be  denied."  Frisco  Immber  Co.  v.  Thom- 
as, 42  Okl.  670,  142  Pac.  810;  McCall  Bros. 
V.  Farley  &  Skinner,  39  OkL  389,  135  Pac.  839. 

Counsel  for  defendants  in  error  contend 
that  the  trial  court  did  not  err  in  sustaining 
their  motion  and  Instructing  a  verdict,  for 
the  reasons,  that: 

(a)  "The  abstract  in  question  was  not  made 
for  the  plaintiff  in  error,  and  for  such  reason 
there  is  no  privity  of  contract  between  him  and 
the  defendant,  and,  without  first  showing  this 
fact,  he  cannot  recover  for  a  breach  of  obliga- 
tion." 

We  have  examined  the  evidence,  and  do 
not  find  an  afflrmatlve  statement  that  the  ab- 
stract was  made  for  plaintiff  In  error  but  the 
bill  of  particularB  states  that  the  abstract 
was  furnished  him  by  defendant  In  error 
Harper.  There  Is  no  contention — ^in  fact,  it 
Is  admitted — that  he  purchased  the  property 
February  14, 1911,  and  received  a  deed  there- 
for warranting  title  against  all  claims,  charg- 
es, liens,  etc.,  except  the  mortgage  in  favor 
of  Asher,  which  deed  was  filed  for  record 
Febmary  28,  1911;  he  was  In  unquestioned 
possession  of  the  property;  the  certificate 
and  the  abstract  are  dated  April  18,  1911; 
he  Introduced  the  abstract  in  evidence;  no 
denial  appears  that  the  latter  part  of  the  ab- 
stract and  the  last  certificate  were  made  for 
him ;  witness  Asher  only  claims  that  he  had 
most  of  It  made — from  all  of  which  the  court 
will  assume  the  reasonable  and  sensible  thing, 
that  the  abstract  was  brought  down  to  April 
18,  1911,  by  the  defendant  In  error  Harper 
for  the  use  and  benefit  of  the  plaintiff  In  er- 
ror. Counsel's  contention  appears  to  us  tech- 
nical, and  should  not  be  sustained,  but,  if 
correct,  our  statute  la  too  broad  to  defeat 
recovery  on  that  ground. 


Snyder's  Comp.  Laws,  1909,  a  1,  t  1,  pro- 
vides the  bond  of  abstractors  shall  be  condi- 
tioned "he  win  properly  demean  himself  In 
the  business  of  abstracting,  and  will  pay  all 
damages  that  may  accrue  to  any  person  by 
reason  of  any  Incompleteness,  Imperfections 
or  error  in  any  abstract  furnished  by  him," 
etc.  Counsel  say  that  we  got  the  statute 
from  Kansas  and  are  bound  by  Its  construc- 
tion, and  dte  Symns  v.  Gutter,  9  Kan.  App. 
210,  69  Pac  671,  Mallory  v.  Ferguson,  SO 
Kan.  685,  32  Pac.  410,  22  U  R.  A.  99,  and 
Allen  V.  Hopkins,  62  Kan.  175,  61  Pac.  750, 
and  also  Savings  Bank  v.  Ward,  100  U.  S. 
195,  25  L.  Ed.  621;  but,  upon  examination 
of  the  Kansas  statute,  we  find  the  "condi- 
tions" only  run  to  the  party  to  whom  the  ab- 
stract Is  furnished,  while  our  statute  uses 
the  language  "any  person."  The  state  of 
Nebraska  has  substantially  our  statute  It 
provides : 

"Condition  for  the  payment  by  such  abstrac- 
tor of  any  and  all  damages  that  may  accrue  to 
any  party  or  parties  by  reason  of  error,  defi- 
ciency or  mistake  in  any  abstract,"  etc. 

And  the  Supreme  Court  of  that  state 
holds: 

"One  who  has  purchased  real  estate  on  the 
faith  of  a  certificate  of  title  furnished  to  his 
vendor  by  a  bonded  abstractor  may  maintain  an 
action  for  damages  grounded  on  the  failure  of 
the  abstractor  to  make  the  proper  search  and 
true  certificate."  Gate  City  Abstract  Co.  «t  aL 
V.  Post,  55  Neb.  742,  76  N.  W.  471. 

Counsel  further  contend: 

(b)  "That  the  evidence  does  not  show  that  the 
plaintiff  in  error  relied  on  the  abstract,  but,  on 
the  contrary,  shows  that  the  same  was  not  re- 
lied on  by  him,  but  that  he  had  actual  informa- 
tion as  to  the  existence  of  the  taxes  on  this 
property." 

As  stated  In  the  last  proposition,  we  do  not 
find  in  the  evidence  a  positive  declaration 
that  he  did  rely  upon  the  abstract,  but, 
without  repeating  the  synopsis  of  the  evi- 
dence, we  cannot  agree  with  counsel  that  the 
reasonable  Inferences  and  deductions  do  not 
show  he  did  rely  on  same.  This  Is  not  an 
equitable  action  and  originated  before  a  jus- 
tice of  the  peace,  and  the  same  strict  rule  as 
is  often  necessary  la  not  required. 

Counsel's  last  contention  is : 

(c)  "That  the  plaintiff  in  error  suffered  no 
damages  by  reason  of  the  alleged  defect  in  the 
abstract." 

Neither  can  this  contention  be  sustained. 
Plaintiff  In  error  was  certainly  required  to 
pay  ^185  court  costs,  from  which  he  got  no 
eartUy  benefit,  and  because  the  defendant  in 
error  Harper  failed  to  do  what  under  the  law 
he  was  required  to  do,  we  cannot  see  our  way 
clearly  to  encourage  acts  of  carelessness  as 
in  the  Instant  case,  and  for  the  reasons  men- 
tioned the  judgment  of  the  lower  court 
Should  be  reversed,  and  new  trial  granted. 

PBR  CURIAM.    Adopted  in  whole. 
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LOMAN  et  aL  t.  PAULLIN.     (No.  5220.) 
(Sapreme  Court  of  Oklahoma,    Sept.  21,  1915.) 

(BvUaiut  by  the  Oowrt.) 

1.  BnOBNCfB  4S920&— Sttpulattonb  <8=3l4— 
COKPCIBROT  AS  BTIDKITOI!— SpEOIAIi  Aobee- 
IIKNTS. 

An  agreed  statement  of  facts  or  other  stip- 
nlations  \>^  counsel  or  attorneys  as  to  matters 
of  fact  within  the  scope  of  tiieir  professional 
fanction  bind  the  party  as  a  judicial  admission, 
although  made  before  issue  joined,  and  is  com- 
petent evidence  against  him,  even  on  a  second 
trial.  Where  these  agreements  are  made  to 
avoid  continuances  or  for  some  other  specific 
purpose,  and  are  by  their  terms  limited  to  a 
particular  occasion  or  temporary  object,  they 
poaseas  no  force  beyond  the  occasion  or  after 
the  purpose  has  been  accomplished. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  EHg.  «  726-72S;  I>ec.  Dig.  <S=>20©; 
Stipulations,  Cent.  Dig.  §i  24-37;    Dec.   Dig. 

«=3l4.] 

2.  CON-riKACTS    <S=>92— CaPACITT    to    BxEOtJTB 

— Weak-Mindedness. 

Mere  veak-mlndedness,  whether  natural  or 
produced  by  old  age,  sickness,  or  other  infirm- 
ity unaccompanied  by  any  other  inequitable  in- 
ddenta,  if  the  person  has  sufficient  intelligence 
to  understand  the  nature  of  the  transaction, 
and  is  left  to  act  upon  bis  own  free  will,  is 
not  a  sufficient  ground  to  defeat  the  enforce- 
ment of  an  executory  contract,  or  to  set  aside 
aa  executed  agreement  or  conveyance. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  §{  411-414,  1153,  1155;  Dec.  Dig. 
«=»92.] 

3.  CowTBACTS  9=>92— Intebfebence  bt  CotiBi 
— Gbounds. 

If  a  court  can  see  that  there  were  no  in- 
equitable incidents,  such  as  undue  influence, 
great  ignorance  and  want  of  advice,  very  in- 
adequate price,  and  the  like,  it  will  not  interfere 
merely  because  one  party  possessed  very  much 
less  intelligence  than,  the  other,  nor  because  the 
transaction  is  not  one  which  the  court  in  all 
respects  approves. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  |i  411-414,  1153,  1155;  Dec.  Dig. 
^»92.] 

4.  Iksank  Pebsons  <3=s>G6— Executed  Con- 
tbacts  —  Rescission  —  Conditions   Pbecb- 

DENT. 

An  executed  contract  for  the  sale  of  land, 
made  by  a  weak-minded,  Ignorant,  and  even 
insane  person,  without  fraud,  or  notice  to  the 
vendee  of  the  grantor's  insanity,  and  for  a 
fair  consideration,  will  not  be  set  aside,  either 
in  law  or  in  equity,  in'  favor  of  the  vendor 
or  his  representatives,  unless  the  purchase  mon- 
ey be  restored,  and  the  parties  fully  reinstated 
to  the  condition  in  which  they  were  prior  to  the 
purchase. 

[Ed.  Note. — Tot  other  cases,  see  Insane  Per- 
sona, Cent.  Dig.  If  100-102,  104,  105;  Dec 
Dig.  «=>66.] 

6.  CoNSTiTunoNAi,    Law    ®=»278  —  Indians 
4=>5,  15— Dub  Pbocess— Alienation  of  In- 
dian Lands— Removal  of  Restbictions. 
The  original  acts  of  Congress,  treaties,  and 

agreements,  with  the  several  tribes  of  Indians 

of  the  Indian  Territory,  which   restricted  the 

alienation  of  their  lands,  or  any  part  thereof, 

did  not  confer  a  vested  right  in  such  Indians 

to  hold  said  lands   free  from  alienation   until 

the  complete  expiration  and  fulfillment  of  said 

acts  of  Congress,  treaties,  and  agreements,  with 

■aid  Indians;    and  a  subsequent   act  of   Con- 
gress removing   said   restrictions   upon   aliena- ,  ,      ,     ,  __ 

Hon  is  not  In  violation  of  that  part  of  the  fifth    Annie  Loman.    The  answer  of  the  guardian 

amendment  of  the  Constitution  of  the  United  '  sd  litem  alleged:    (a)  That  tiiere  was  a  prior 


States,  which  provides  that  no  person  shall  be 
deprived  of  property  without  due  process  of 
law.  And  held,  further,  that  a  citizen  or  ward 
of  the  government  can  acquire  no  vested  rights 
in  a  statutory  privilege,  exemption,  or  disabil- 
ity, and  the  power  which  has  a  right  to  provide 
a  restriction  or  disability  also  has  the  power  to 
remove  it 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  §S  763,  765,  767-770,  772, 
777,  779-806,  SOS-810,  810-824,  907-924,  942 ; 
Dec.  Dig.  <S=»278;  Indians,  Cent.  Dig.  {{  17, 
29,  34,  37-44 ;    Dec.  Dig.  <8=s>5,  15.] 

6.  Indians    €s»3— Indian    Teeaties— 'Right 

TO  Abbooate. 

The  power  exists  to  abrogate  the  provi- 
sions of  an  Indian  treaty,  though  presumably 
such  power  will  be  exercised  only  when  circum- 
stances arise  which  will  not  only  justify  the 
government  in  disregarding  the  stipulations  of 
the  treaty,  but  may  demand,  in  the  interest 
of  the  country  and  the  Indians  themselves,  that 
it  should  do  so.  When  therefore  treaties  were 
entered  into  between  the  United  States  and  a 
tribe  of  Indians,  it  was  never  doubted  that  the 
power  to  abrogate  existed  in  Congress,  and  that 
in  a  contingency  such  power  might  be  availed 
of  from  considerations  of  governmental  polic]>t 
particularly  if  consistent  with  perfect  good 
faith  towards  the  Indians. 

[Ed.  Note.— For  other  cases,  see  Indians, 
Cent  Dig.  H  5-7,  11;   Dec.  Dig.  <g=»3.] 

Commissioners'  Opinion,  Diylslon  No.  4. 
Ehrror  from  District  Court,  Bryan  County; 
Jesse  M.  Hatcbett,  Judge. 

Action  by  Lewis  PauUin  against  Oscar  Lo- 
man and  others.  Judgment  for  plaintiff,  and 
defendants  bring  error.    AfiSrmed. 

J.  M.  Crook,  of  Durant,  and  N.  B.  Mazey, 
of  Muskogee,  for  plaintiffs  in  error.  Robert 
Crockett  and  V.  B.  Hayes,  both  of  Durant, 
for  defendant  in  error. 


ROBBERTS,  a  This  case  comes  from  the 
district  court  of  Bryan  county,  and  is  an  ac- 
tion to  quiet  title.  The  land  involved  is  the 
east  half  of  the  northwest  quarter,  and  the 
west  half  of  the  northwest  quarter  of  the 
northeast  quarter  of  section  6,  township  7 
south,  range  9  east,  being  the  allotment  of 
Thomas  Loman,  except  his  homestead,  who 
was  a  full-blood  Choctaw  Indian.  The  title 
of  plaintiff  rests  on  a  deed  from  Loman  and 
wife  to  A.  S.  Hawk,  dated  January  31,  1908, 
based  upon  a  certificate  of  the  Acting  Secre- 
tary of  the  Interior,  purporting  to  remove 
the  restrictions  on  alienation  of  the  lands 
involved.  The  defendant  in  error  was  the 
plaintiff  below,  and  LiUie  Edwards,  Eli  P. 
Williams,  Elmer  Williams,  Charles  H.  Wll- 
iams,  Frank  C.  Sabourne,  Oscar  Loman,  and 
Annie  Loman,  the  last  two  being  minor  heirs 
of  Thomas  Loman,  deceased,  and  Hagon 
John,  guardian  of  said  minor  heirs,  were  the 
defendants  below,  and  said  parties  will  be 
designated  "plaintiff"  and  "defendants"  here- 
in, as  In  the  lower  court 

J.  M.  Crook  was  duly  and  legally  appointed 
guardian  ad  litem  for  the  minors  Oscar  and 
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suit  In  the  district  court  of  Bryan  county,  be- 
tween tlie  same  parties,  Involving  the  same 
land,  in  which  the  same  Issues  involved  here- 
in were  adjudicated;  (b)  that  the  plaintiff 
herein,  who  was  also  plaintiff  in  that  suit, 
made  certain  admissions  in  his  answer  there- 
in, contrary  to  and  against  his  claim  and  in- 
terest, as  alleged  in  this  case.  And  said 
guardian  ad  litem  for  his  further  answer 
herein  alleges:  (c)  That  the  deed  from 
Thomas  Loman  to  A.  S.  Hawk,  upcm  which 
the  plaintiff's  title  depends,  is  void,  for  the 
reason  that  at  the  time  said  £<oman  made, 
executed,  and  delivered  said  deed,  he  was 
"notoriously  of  unsound  mind,  and  notorious- 
ly incompetent,  and  had  no  mental  capacity, 
and  therefore,  without  power  to  convey  said 
land  to  said  Hawk."    And  further: 

"That  said  deed  from  Loman  to  Hawk  is  void 
because  when  Loman  executed  said  deed,  said 
land  was  not  alienable,  under  the  Patent  Power 
of  Attorney  Acts  of  Congress,  treaties  and 
agreements  referred  to  in  said  answer;  there- 
^re  Loman  was  without  power  to  sell  or  con- 
vey said  land  when  he  executed  said  deed  to 
Hawk." 

The  defendant  Saboume  filed  a  disclaimer, 
and  the  other  defendants  filed  answers,  the 
same  as  that  of  the  guardian  ad  litem  for 
said  minor  heirs,  with  a  prayer  that  said 
minors,  Oscar  and  Annie  Loman,  recover  all 
the  lands,  with  the  value  of  the  rents  de- 
manded in  their  answer  and  crosa-petition. 

As  stated  by  counsel  for  plaintiffs  in  error 
in  their  brief: 

"This  narrows  the  issue  down  to  the  issues 
formed  between  the  plaintiff,  and  the  minor  de- 
fendants, Oscar  and  Annie  Loman,  as  none  of 
the  other  defendants  asked  for  any  other  or 
further  relief." 

The  case  was  tried  to  the  court  without  a 
Jury,  and  Judgment  rendered  In  favor  of 
plaintiff,  in  which  it  was  decreed: 

"That  the  power  of  attorney  executed  by  de- 
fendant Lillie  Loman  (who  was  the  wife  of 
Thomas  Loman,  and  after  his  death  married  to 
a  man  bytbe  name  of  £)d  wards),  to  defendants 
EU  P.  Williams,  Charles  H.  Williams,  and 
Elmer  Williams,  dated  the  24th  day  of  June, 
1SK)7,  and  recorded  in  the  office  of  the  register 
of  deeds  of  Bryan  county  in  Book  29,  at  page 
6,  be  and  the  same  is  hereby  canceled,  revoked, 
annulled  and  set  aside,  and  removed  as  a  cloud 
upon  plaintiff's  title  to  the  followiug  described 
real  estate,  to  wit:  E,  %  of  N.  W.  %  and  W. 
%  of  N.  W.  %  of  N.  E.  V±  of  section  6,  town- 
ship 7  S.,  range  9  E.  of  the  Indian  Base  and 
Meridian,  and  lying  and  being  in  Br}-an  coun- 
ty, state  of  Oklahoma.  That  the  quitclaim  deed 
executed  by  the  said  defendant  Frank  C.  Sa- 
boume, to  the  heir  of  Thomas  Loman,  on  the 
23d  day  of  December,  1908,  and  recorded  in 
the  office  of  the  register  of  deeds  of  Bryan 
county,  Okl.,  in  Book  34,  at  page  66,  be  and  the 
same  is  hereby  canceled,  revoked  and  annulled, 
and  set  aside,  and  removed  as  a  cloud  upon 
plaintiff's  title  to  the  said  above-descrilied  real 
estate.  And  that  the  lease  executed  by  the 
said  Hagon  John,  guardian  of  the  said  minor 
defendants,  Oscar  Loman  and  Anna  Loman, 
dated  the  15th  day  of  February,  1910,  and  re- 
corded in  the  office  of  register  of  deeds  of  Bry- 
an connty,  Okl.,  Book  43  at  page  34S,  be  and 
the  same  is  hereby  canceled,  revoked,  annulled 
and  set  aside,  and  removed  as  a  cloud  upon 
plaintiff's  title  to  the  said  atwve-descritwd  real 
estate." 


Motion  for  new  trial  was  duly  made,  and 
overruled,  and  from  which  Judgment  and  de- 
cree defendants  bring  error.  Counsel  present 
eight  assignments  of  error,  but  in  their  brief 
admit  that  there  are  only  three  vital  ques- 
tions to  be  considered,  which  are  as  follows: 

"B'irst.  That  Thomas  Loman  was  wholly  in- 
competent to  transact  any  business,  and  espe- 
cially such  as  the  sale  or  leasing  of  real  estate. 
That  he  had  no  idea  of  values,  and  was  a  full- 
blood  Choctaw,  illiterate,  and  ignorant  of  the 
English  language,  and  liis  life  had  been  such 
tliat  he  had  had  no  training  in  budness  matters 
of  any  kind,  and  was  wholly  incompetent  to  ex- 
ecute the  deed  upon  which  plaintiff's  title  is 
rested. 

"Second.  That  Thomas  Loman  could  not  make 
a  valid  conveyance  of  his  allotment  at  the 
time  of  the  execution  of  said  deed,  for  the  rea- 
son that  the  right  to  alienate  liis  allotment  was 
restricted  by  the  patent  to  Loman,  power  of  at- 
torney and  the  act  of  Congress  approved  July  1, 
1902,  commonly  known  as  the  Gnoctaw-Chick- 
asaw  Agreement. 

"Third.  The  court  erred  in  canceling  the  pow- 
er of  attorney  of  Charles  H.  Williams,  because 
in  Paullin's  petition  it  showed  no  groimd  for 
cancellation." 

[1]  The  first  contention  of  counsel  is  that 
Thomas  Loman  was  mentally  incompetent, 
on  the  3l3t  day  of  January,  1906,  at  the  time 
he  executed  and  delivered  the  deed  to  A.  S. 
Hawk.  They  seem  to  base  this  contention 
(a)  upon  the  ground  that,  in  another  suit  in 
the  same  court,  it  was  stipulated  in  an  agreed 
statement  of  facts: 

"That  Thomas  Loman  was  a  citizen  by  blood 
of  the  Choctaw  Nation,  was  a  full-blood  Choc- 
taw Indian,  illiterate,  and  ignorant  of  business 
transactions,  and  incompetent  to  transact  such 
business  as  the  sale  or  leasing  of  real  estate." 

And  that  testimony  was  introduced  In  the 
trial  of  this  case  to  the  effect  (b)  tliat: 

"At  the  time  Loman  executed  the  deed  to 
Hawk,  he  was  weak-minded,  illiterate,  and  ut- 
terly incapable  of  understanding  business  trans- 
actions, Biich  as  the  sale  and  leasing  of  real 
estate ;  that  he  had  no  conception  of  the  value 
of  anything;  that  he  could  not  tell  the  differ- 
ence between  the  value  of  $1  and  $100;  and 
that  he  was  utterly  incapable  of  transacting 
business  of  any   kind   intelligently." 

This  was  all  the  testimony  offered  touch- 
ing the  incompetency  of  Loman.  While  the 
court  admitted  in  evidence  the  stipulation,  in 
another  and  entirely  different  case,  as  to  the 
condition  of  Loman's  mind,  we  cannot  feel 
that  it  has  any  l>earing  or  influence  here. 
The  briefs  fail  to  state  the  necessary  facts 
to  show  that  the  parties  and  issues  in  that 
case,  and  the  case  at  bar,  were  the  same,  and 
the  stipulation  itself  shows  that  it  was  made 
by  the  attorneys  simply  in  tliat  case,  and  fOr 
the  purposes  of  that  case.  Evidently,  the 
usual  admission  in  the  case  on  trial,  for  the 
purpose  of  that  case  only.  Strictly  speaking, 
it  is  not  competent  evidence  in  this  case, 
and  should  not,  and  most  likely  was  not, 
considered  by  the  court  as  evidence.  The 
rule  laid  down  In  Cyc.  15,  p.  973,  is  as  fol- 
lows: 

"An  agreed  statement  of  facts  or  other  stipu- 
lations by  counsel  or  attorneys  as  to  matters  of 
fact  within  the  scope  of  their  professional  func- 
tion bind  the  party  aa  a  judicial  admission,  al- 
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though  made  before  issue  joined,  and  is  com- 
petent evidence  against  him  even  on  a  second 
trial.  Where  these  agreements  are  made  to 
avoid  continuances  or  for  some  other  specific 
poriMise,  and  are  by  their  terms  limited  to  a 
particDlar  occasion  or  temporary  object,  they 
possess  no  force  beyond  the  occasion  or  after 
the  porpose  has  been  accomplished." 

Evidently,  the  term  "second  trial,"  above 
mentioned,  has  reference  to,  and  means,  a 
second  trial  in  the  same  case. 

In  Jones  on  £>vidence  (2d  ESd.)  at  section 
2S9,  It  Is  said: 

"^he  admissions  made  b^r  an  attorney  in  one 
action  are  not  admissible  in  a  different  action 
between  the  same  parties." 

In  tbe  case  of  Isabelle  r.  Iron  Cliffs  Co., 
67  Mich.  120,  2S  N.  W.  613,  tbe  conrt  said: 

"Hie  stipulation  of  facts  made  in  another 
ease  by  the  attorneys  therein  was  not  admissible 
in  ttiis.  The  only  ground  upon  which  its  recep- 
tion could  be  based  was  that  it  contained  ad- 
missions of  the  party  of  the  existence  of  cer- 
tain facts.  Attorneys  as  the  agents  of  parties 
whom  they  represent  in  a  cause  have  authority, 
by  virtue  of  such  agency,  to  make  admissions, 
which  are  binding  upon  the  parties  in  that  par- 
ticular case;  but  they  have  no  authority  by 
reason  of  such  relation  to  bind  a  party  generally 
by  admission  of  facts.  Their  agency  is  for  a 
special  purpose,  and  for  a  specified  transaction, 
and  their  admissions  made  with  reference  there- 
to are  binding  upon  tbe  party  they  represent. 
But  admissions  so  made  cannot  bind  the  party 
in  other  suits  or  proceedings  between  other 
parties." 

To  the  same  effect:  E<ncyclopedia  of  Evi- 
dence, vol.  1,  pp.  4T0,  471;  Wllkins  v.  Stld- 
ger,  22  Cal.  231,  83  Am.  Dec.  64;  Cent 
Brandi  Union  Pac.  R.  Co.  v.  Shoup,  28  Kan. 
304,  42  Am.  Rep.  163. 

[2,  3]  It  will  be  remembered  that  no  fraud 
was  eith»  alleged  or  proven,  and  no  undne 
Inflnenoe,  or  coerdcm,  was  used  to  obtain  tbe 
deed  from  IxMnan.  His  wife,  the  defendant 
herein,  LilUe  Edwards,  appears  from  all  the 
records  to  be  a  woman  of  intelligence  and 
considerable  business  tact  and  ability.  She 
was  a  party  to  the  conveyance  to  Hawk,  and 
so  far  as  we  have  been  able  to  learn  has 
made  no  complaint  of  the  dealings  with  her- 
self and  husband. 

In  Pomeroy's  Equity  Jurisprudence,  vol.  2, 
at  section  947,  the  law  is  thus  laid  down: 

"It  is  equally  certain  that  mere  weak-minded- 
ness, whether  natural  or  produced  by  old  age, 
sickness,  or  other  infirmity  unaccompanied  by 
any  other  inequitable  incidents,  if  tne  person 
has  sufficient  intelligence  to  understand  tbe 
nature  of  the  transaction,  and  is  left  to  act  up- 
on his  own  free  will,  is  not  a  suflScient  ground 
to  defeat  the  enforcement  of  an  executory  con- 
tract, or  to  set  aside  an  executed  agreement  or 
conveyance." 

In  tbe  note  to  the  text  it  is  said: 
"^f  a  court  cam  see  that  there  were  no  inequi- 
table incidents,  such  ns  undue  influence,  great 
ignorance  and  want  of  advice,  very  inadequate 
price,  and  tbe  like,  it  will  not  interfere  merely 
becsiue  one  party  possessed  very  mocb  less 
intelligence  than  the  other,  nor  because  the 
transaction  is  not  one  which  tbe  court  in  all 
respects  approves." 

Notwithstanding  the  fact  that  the  burden 
of  proof  is  upon  those  who  are  attacking 
Panllln's  title,  we  submit  that  there  is  not 


only  no  suflBdent  evidence,  but  no  evidence 
at  all,  of  any  kind  or  character,  to  show 
that  Hawk  or  Fuller  had  any  knowledge  or 
notice  of  the  Incompetency,  if  any,  of  Thom- 
as Loman.  There  is  nothing  In  the  entire 
record  to  show  that  Hawk,  the  inunediate 
grantee  of  Thomas  loman,  acted  otherwise 
than  honestly  and  in  good  faith  with  his 
grantor,  nor  that  he  paid  for  the  land  pur- 
chased frcHn  Thomas  Loman  anything  but  a 
sufficient  and  adequate  consideration,  nor 
that  the  deed  to  him  was  not  for  the  bene- 
fit of  his  said  grantor.  These  facts  being 
true,  no  grounds  exist  whereby  the  deed  to 
S.  A.  Hawk  might  be  set  aside  at  the  suit 
of  Thomas  Loman  or  his  representatives. 

We  quote  again  from  Pomeroy,  vol.  2,  f 
754: 

"There  are  two  special  rules  on  the  subject 
which  have  been  settled  since  an  early  day; 
one  being  a  mere  application  of  the  general  doc- 
trine, and  the  other  a  necessary  inference  from 
it.  The  first  is  that,  if  a  second  purchaser  for 
value  and  without  notice  purchase  from  a  first 
purchaser  who  is  charged  with  notice,  he  there- 
by becomes  a  bona  fide  purchaser,  and  is  enti- 
tled to  protection.  This  statement  may  be  gen- 
eralized. If  the  title  to  land,  having  passed 
through  successive  grantees,  and  subject  in  tbe 
hands  of  each  to  prior  outstanding  equities, 
comes  to  a  purchaser  for  value  and  without 
notice,  it  is  at  once  freed  from  these  equities; 
he  obtains  a  valid  title,  and  with  a  single  ex- 
ception, the  full  power  of  disposition. 

"The  second  rule  is  that  if  a  second  purchas- 
er with  notice  acquires  title  from  a  first  pur- 
chaser who  was  without  notice,  and  bona  fide, 
he  succeeds  to  all  the  rights  of  his  immediate 
grantor.  In  fact,  whenr  land  once  comes,  freed 
from  equities,  into  the  hands  of  a  bona  fide  pur- 
chaser, he  obtains  a  complete  jus  disponendi, 
with  the  exception  last  above  mentioned,  and 
may  transfer  a  perfect  title  even  to  volunteers." 

[4]  Again,  Bnswell  on  Insanity,  {418,  says: 

"A  completed  contract  for  the  sale  of  land, 
made  by  an  insane  vendor,  without  fraud,  or 
notice  to  the  vendee  of  tbe  grantor's  insanity, 
and  for  a  fair  consideration,  will  not  be  set 
aside,  either  at  law  or  in  equity,  in  favor  of 
the  vendor  or  his  representatives,  except  the 
purchase  money  be  restored,  and  the  parties 
fully  reinstated  in  the  condition  in  whion  they 
were  prior  to  the  purchase.  This  rule  appears 
to  be  unquestioned  in  the  English  courts." 

To  the  same  effect  is  the  able  opinion  of 
Horton,  C.  J.,  in  Gribbon  v.  Maxwell,  34 
Kan.  8,  7  Pac.  584,  55  Am.  Rep.  233,  decided 
in  1885,  in  which  numerous  authorities  are 
reviewed)  and  commented  upon,  and  also 
Behrens  v.  McKenzle,  23  Iowa,  333,  92  Am. 
Dec.  428,  In  which  the  opinion  Is  delivered 
by  a  very  eminent  judge  (Dillon),  and  Cor- 
blt  v.  Smith,  7  Iowa,  61,  71  Am.  Dec.  431; 
Allen  V.  BerryhlU,  27  Iowa,  534,  1  Am.  Rep. 
309;  2  Pomeroy's  Eq.  Jur.  §  946.  See,  also, 
Scanlan  v.  Cobb,  85  111.  296;  Young  v.  Ste- 
vens, 48  N.  H.  133,  2  Am.  Rep.  202,  97  Am. 
Dec.  592;  Eaton  v.  Eaton,  37  N.  J.  Law, 
108,  18  Am.  Rep.  716;  Freed  v.  Brown,  5S> 
Ind.  310;  Carr  v.  Holliday,  40  N.  C.  167. 
In  Lancaster,  etc..  Bank  v.  Moore,  78  Pa. 
407,  21  Am.  Rep.  24,  a  lunatic  was  held.  U- 
able  upon  a  note  discounted  him  bjr  tbe 
bank,  and  Paxson,  J.,  says:  j 
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"It  wonld  be .  an  nateasonable  and  nnjast 
rale  that  snch  persona  should  be  allowed  to  ob- 
tain the  property  of  innocent  parties,  and  re- 
tain both  the  property  and  its  price.  Here  the 
bank  in  good  mitn  loaned  the  defendant  money 
on  his  note;  the  contract  was  executed  so  far 
as  the  consideration  is  concerned,  and  it  would 
be  alike  derogatory  to  sound  law  and  good 
morals  that  he  should  be  allowed  to  retain  it 
to  swell  the  corpus  of  his  estate." 

To  the  same  purport  is  Person  v.  Warroi, 
14  Barb.  (N.  Y.)  488;  AUU  v.  ViUlngs,  6 
Mete.  (Mass.)  415,  39  Am.  Dec.  744.  The 
courts  have  gone  further,  and  held  that 
when  the  contract  is  fair  and  bona  fide,  ex- 
ecuted and  completed,  and  the  parties  can- 
not be  again  put  in  statu  quo,  and  there  was 
no  notice  of  mental  Incapacity,  the  court 
will  not  set  aside  the  contract  at  all.  Mol- 
ton  V.  Camroux,  2  Ex.  487,  affirmed  on  ap- 
peal 4  E2X.  17;  Yauger  v.  Skinner,  14  N.  J. 
Bq.  389;  Nell  t.  Morley,  9  Ves.  478;  ahjo, 
Lord  Chancellor  Truro  In  Price  t.  Verring- 
ton,  3  Man.  &  O.  498,  and  Lord  Cranworth 
In  Elliott  T.  Inc^  7  De  Gez,  M.  &  G.  474. 

It  is  clear,  from  these  authorities,  that 
the  conveyance  of  an  insane  person  not  pre- 
viously declared  insane  are  voidable  merely, 
and  not  void;  that  the  right  to  set  them 
aside  la  based  upon  the  ground  of  fraud ; 
and  that  the  court  will  not  usually  Interfere 
unless  there  has  been  fraud,  or  a  knowledge 
of  the  insanity  of  the  other  party,  and  will 
then  place  the  parties  in  statu  quo. 

But,  above  and  beyond  all  this,  the  ques- 
tion of  bis  competency  was  passed  upon  by 
the  trial  court,  who  saw  and  beard  the  wit- 


As  stated  In  Carmlchael  T.  Pierce  et  al., 
10  Okl.  176,  61  Pac.  583: 

"Where  the  matters  involved  in  a  decision 
of  the  district  court  are  purely  questions  of 
fact,  and  the  jury  is  waived,  and  the  cause  sub- 
mitted to  the  court,  the  decision  will  not  be  dis- 
turhed  by  this  court  if  the  evidence  reasonably 
tends  to  support  the  judgment  of  the  ceurt." 

The  findings  of  the  trial  court  in  that  par- 
ticular were  fully  sustained  by  the  evidence. 
The  mere  fact  that  Loman  was  an  unedu- 
cated. Illiterate  full-blood  Indian,  and  did 
not  know  the  value  of  property  or  money, 
would  not  of  Itself  make  him  incompetent  to 
execute  the  deed.  That  Is  not  the  test  of 
competency.  The  real  test  In  such  a  case  is: 
Did  he  possess  sufficient  intelligence  to  un- 
derstand what  he  was  doing;  that  Is,  the 
effect  of  bis  acts?  In  this  case,  that  he  was 
parting  with  the  particular  property  he  was 
disposing  of,  the  disposition  he  was  making 
of  It,  and  the  person  to  whom  he  was  con- 
veying It?  The  court  found  that  he  did, 
and  that  finding  will  not  be  disturbed  by 
this  court 

It  Is  unnecessary  to  add  here  that  a  gen- 
eral finding  is  a  finding  of  every  special 
fact  necessary  to  sustain  the  judgment 
Lookabaugh  v.  Bowmaker,  21  Okl.  489,  96 
Pac.  651 ;  Roberts  v.  Markham,  26  Okl.  387, 
109  Pac.  127;  McCana  v.  McCann,  24  Okl. 
264.  103  Paa  691. 


[8]  This  brings  us  to  the  second  conten- 
tion of  counsel  for  plaintiffs  In  error,  viz.: 

"That  Loman's  allotment  was  not  alienable 
at  the  time  he  deeded  it  to  Hawk,  because  of 
the  agreement  between  the  United  States  and 
the  Choctaw  and  Chickasaw  tribes  of  Indiana, 
of  March  21,  1902,  and  ratified  by  Act  of  Con- 
gress July  1,  1902  [chapter  1362,  32  Stat.  641], 
and  by  a  vote  of  a  majority  of  said  Indians  on 
the  25th  day  of  September,  1902,  and  that  the 
Act  of  Congress  of  April  21,  1904  (chapter 
1402,  33  Stat  189],  purporting  to  remove  said 
restrictions,  is  unconstitutional,  for  the  reason 
that  it  is  in  violation  of  that  part  of  the  fifth 
amendment  of  the  Constitution  of  the  United 
States,  which  provides,  that:  'No  person  shall 
•  •  •  he  deprived  of  life,  liberty,  or  prop- 
erty, without  due  process  of  law.'  " 

We  gather  from  the  foregoing  that  coun- 
sel take  the  position  that,  by  the  original 
agreement,  or  treaty,  approved  by  Congress, 
and  a  vote  of  the  Choctaws  and  Chlckasaws, 
Loman  acquired  a  vested  right  forever  guar- 
anteeing to  him  a  restriction  upon  aliena- 
tion of  said  lands.  In  other  words,  a  vested 
right  of  disability — a  new  and  most  peculiar 
and  novel  proposition.  The  acts  of  Congress 
applicable  to  the  subject  in  band  are  as  f<d- 
lows: 

"All  lands  allotted  to  the  members  of  said 
tribes,  except  such  land  as  is  set  aside  to  each 
for  a  homestead  as  herein  provided,  shall  be 
alienable  after  issuance  of  patent  as  follows: 
One-fourth  in  acreage  in  one  year,  one-fourth 
in  three  years,  and  the  balance  in  five  years;  in 
each  case  from  date  of  patent ;  provided,  that 
such  land  shall  not  be  alienable  by  the  allottee 
or  his  heirs  at  any  time  before  the  expiration 
of  the  Chickasaw  and  Choctaw  tribal  govern- 
ments for  less  than  its  appraised  value." 

That  part  of  the  act  of  April  21,  1904,  re- 
ferred to  Is: 

"And  all  the  restrictions  upon  the  alienation 
of  lands  of  all  allottees  of  either  of  the  Five 
Civilized  Tribes  of  Indians  who  are  not  of  In- 
dian blood,  except  minors,  are,  except  as  to 
homesteads  hereby  removed,  and  all  restrictions 
upon  the  alienation  of  all  other  allottees  of  said 
tribes,  except  minors,  and  except  as  to  home- 
steads, may,  with  the  approval  of  the  Secretary 
of  the  Interior,  be  removed  under  such  rules 
and  regulations  as  the  Secretary  of  the  Interior 
may  prescribe,  upon  application  to  the  United 
States  Indian  agent  at  the  Union  Agency  in 
charge  of  the  Five  Civilized  Tribes,  if  said 
agent  is  satisfied  upon  a  full  investigation  of 
each  individual  case,  that  such  removal  of  re- 
strictions is  for  the  best  interest  of  such  allot- 
tee. The  finding  of  the  United  States  Indian 
agent  and  the  approval  of  the  Secretary  of  the 
Interior  shall  l>e  in  writing  and  shall  l>e  record- 
ed in  the  same  manner  as  patents  for  lands  are 
recorded." 

The  granting  clause  In  the  patent,  relied 
upon  by  counsel  la  as  follows:  "Subject, 
however,  to  the  conditions  approved  by  the 
act  of  Congress,  approved  July  1,  1902." 

We.  cannot  agree  with  counsel  In  their 
contentions  In  that  behalf,  nor  can  we  agree 
with  counsel  that  a  person  may  acquire  a 
vested  right  In  that  which  amounts  only  to 
a  disability.  In  this  case,  simply  a  restric- 
tion upon  alienation.  Our  understanding 
has  always  been  that  the  power  which  has 
the  right  to  provide  a  restriction  or  any  In- 
hibition also  has  the  power  to  remove  it. 
Justice  Cooley,  in  his  excellent  work  on  Con- 
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Btltutloiial  Umltadon   (Tth  Ed.),   at  pages 
646  and  547,  says: 

"A  citizen  has  no  vested  rights  in  statatory 
privileges  and  exemptions.  Among  these  majr 
be  mention«d  exemptions  from  t^e  perform- 
ance of  public  duties,  upon  juries,  or  in  the 
militia,  and  the  like;  exemptions  of  property 
or  person  from  assessment  for  the  pnrt)ose  of 
taxation;  exemptions  of  property  from  being 
seized  on  attachment,  or  execution,  or  for  the 

Eayment  of  taxes;  exemption  from  highway 
ibor,  and  the  like.  All  these  rest  npon  rea- 
smM  of  public  policy,  and  the  laws  are  changed 
aa  the  varying  drcnmstances  seem  to  require." 

Besides,  this  question  has  been  passed  up- 
on by  this  court  and  also  the  Supreme  Court 
of  the  United  States.  In  the  case  of  God- 
frey T.  Iowa  L.  &  Tr.  Co.,  21  Okl.  293,  9S 
Pac.  792,  the  court.  tsoetiUiig  tbrougb  Jus- 
tice WiUlams,  says: 

"There  can  be  no  serions  question  of  the  au- 
thority of  Congress  to  remove  the  restrictions 
npon  the  alienation  of  land  of  the  allottees 
'vrithout  the  consent  of  the  tribe." 

[I]  The  case  of  Lone  Wolf  v.  Hitchcock, 
187  V.  S.  668,  23  Sup.  Ct  216,  47  L.  Ed.  299, 
is  decisive  of  this  case.  In  that  case  it  la 
said: 

"The  power  exists  to  abrogate  the  provisions 
of  an  Indian  trea^,  though  presumably  such 
power  will  be  exercised  only  when  circumstances 
arise  which  will  not  only  justify  the  government 
in  disregarding  the  stipulations  of  the  treaty, 
but  may  demand,  in  the  interest  of  the  country 
and  the  Indians  themselves,  that  it  should  do 
so.  When  therefore  treaties  were  entered  into 
between  the  United  States  and  a  tribe  of  In- 
dians, it  was  never  doubted  that  the  power  to 
abrogate  existed  in  Congress,  and  that  m  a  con- 
tingency such  power  might  be  availed  of  from 
considerations  of  governmental  policy,  particu- 
larly if  consistent  with  perfect  good  faith  to- 
wards the  Indians." 

In  Stephens  ▼.  Cherokee  Nation,  174  U.  S. 
446,  19  Sup.  Ot  722,  4S  li.  Ed.  1041,  quoting 
from  the  syllabus  of  19  Sup.  Gt,  it  la  said: 

"An  act  of  Congress  may  supersede  a  pri- 
or treaty,  and  the  validity  of  an  act  cannot  be 
onestioned  by  the  courts  on  the  ground  that  it  is 
in  conflict  with  a  treaty  between  the  government 
and  an  Indian  tribe." 

In  Thomas  v.  Gay,  169  U.  S.  264,  18  Sop. 
€t  340,  42  U  Ed.  740,  it  Is  said: 

"It  is  wen  settled  that  an  act  of  Congress 
may  supersede  a  prior  treaty,  and  that  any 
questions  that  may  arise  are  beyond  the  sphere 
of  judicial  cognizance,  and  must  be  met  by  the 
poUtical  department  of  the  government." 

See,  also,  upon  this  point,  Choctaw  Nation 
▼.  D.  S.,  119  U.  S.  1,  7  Sup.  Ct  76,  37  L.  Ed. 
306;  Cherokee  Nation  v.  Hitchcock,  187  V. 
&  294,  23  Sup.  Ct  115,  47  L.  Ed.  183. 

It  would  seem  that  further  discussion  of 
this  question  Is  unnecessary.  The  conten- 
tions of  connsel  while  ingenious,  and  well 
presented,  are  untenable,  and  cannot  be  sus- 
tained, either  upon  principle  or  authority. 

The  third  and  last  contention  of  counsel 
for  irtHintiff  la  that: 

"The  court  erred  in  canceling  the  power  of  at- 
torney of  Charles  H.  Williams,  because  in  Paul- 
tin's  petition  it  showed  no  ground  for  cancella- 
tion.'^ 

The  answer  to  that  is  that  the  court  had 
Jurisdiction  of  all  the  parties,  and  the  sub- 


ject-matter, and  under  the  rule  had  the  pow- 
er, and  it  was  its  duty,  to  dispose  of  all  the 
matters  before  the  court 
The  case  should  be  affirmed. 

PEB  CURIAM.    Adopted  In  whole. 


DABNEY  et  al.  v.  HATHA  WAX.    (No.  6338.) 
(Supreme  Court  of  Oklahoma.    Sept  21,  19160 

(SyllabuM  by  the  Court.) 

1.  Chattel,  Mobtoaoeb  4s»l72 — Bskaoh  or 
Conditions— Petition. 

It  is  not  error  to  overrule  a  general  demur- 
rer to  a  petition  in  replevin,  because  the  peti- 
tion does  not  specifically  allege  conditions  of 
chattel  mortgage  broken,  when  there  is  a  copy 
of  the  mortgage  attached  to  the  petition  which 
shows  on  its  face  that  conditions  therein  have 
been  broken. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  {  314;  Dec.  Dig.  <8=>172; 
Replevin,  Cent.  Dig.  i  83.] 

2.  Chattel  Mobtgaoes  4=»92  —  Dbfectitb 
FiuNo— BnEci>-RioaTs  or  Mobtoaoee. 

Under  section  4031,  Revised  Laws  1910, 
which  makes  a  chattel  mortgage  void  as  agamst 
creditors  of  the  mortgagor,  and  subsequent'  pur- 
chasers and  incumbrancers  of  the  property  for 
value,  imless  the  mortgage  "be  filed  by  deposit- 
ing the  same  in  the  office  of  the  register  of 
deeds  of  the  county  where  the  property  mort- 
gaged, or  any  part  thereof,  is  at  such  time  sit- 
uated," held,  that  the  mortgagee  has  done  all 
the  law  requires  of  him,  when  he  has  filed  the 
mortgage  by  depositing  it  in  the  oifice  of  the 
register  of  deeds;  and,  if  the  instrument  is  not 
then  properly  recorded,  and  indexed,  it  is  the 
fault  of  the  register  of  deeds,  and  the  mort- 
gagee will  not  lose  his  rights,  or  be  made  to 
suffer  by  reason  of  the  laches  of  the  register  of 
deeds. 

[Ed.  Note^-For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  {  162;   Dec.  Dig.  «=9!>2.] 

3.  AOXNOWLEDOUENT  45>38— SUTFIOIXNCT. 

The  sufficiency^  of  the  acknowledgment  of 
a  chattel  mortgage  is  not  to  be  tested  by  section 
1179,  Revised  Laws  1910,  which  prescribes  a 
form  for  acknowledgment  of  instruments  "af- 
fecting real  estate,"  but  must  be  tested  by  sec- 
tion 4036,  Revised  Laws  1910,  which  only  re- 
quires such  an  acknowledgment  to  chattel  mort- 
gages as  will  attest  and  identify  the  signature 
of  the  mortgagor. 

[Ed.  Note.— For  other  cases,  see  Acknowledg- 
ment Cent.  Dig.  ig  181,  182,  184^198,  231-2^; 
Dec. Dig.  «=»36.] 

4.  acknowledoltent  ^=»29  —  consteuction 
—"The  Same." 

A  notary's  certificate  of  acknowledgment 
of  a  chattel  mortgage  in  the  following  form: 
"Before  me,  a  notary  public  within  and  for 
the  county  of  Atoka,  state  of  Oklahoma,  i>erson- 
nlly  appeared  A.  M.  Smith,  a  person  well 
known  to  me  to  be  the  person  who  executed  the 
same,  for  the  purpose  and  consideration  therein 
mentioned  and  set  out,  and  I  do  hereby  so  cer- 
tify"—appearing  on  same  paper  with  the  mort- 
Kagp,  and  following  the  signature  of  A.  M. 
Smith,  the  mortgagor,  and  bearing  the  same 
date  of  the  mortgage,  held,  that  the  phrase  "the 
same"  must  refer  to  the  mortgage,  and  should 
be  construed  as  though  the  words  "this  instru- 
ment" had  been  used  instead  of  the  phrase  "the 
same." 

[Ed.  Note. — For  other  cases,  see  Acknowledg- 
ment Cent  Dig.  §§  151-159 ;   Dec.  Dig.  i&=>29. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Same.] 
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B.  Tbiai,  <=>23— Pbooekdinos— Stenoobafh- 

ic  Hecobd 

Section  1786,  Revised  Laws  1910,  which 
provides  that  all  statements  of  witnesses,  the 
court,  or  counsel,  made  during  the  trial  of  a 
cause,  and  all  other  matters  that  might  proper- 
ly be  a  part  of  the  case-made  for  appeal  or  pro- 
ceedings in  error,  must  be  taken'  down  by  the 
stenographer  when  requested,  and  that  a  refus- 
al of  the  court  to  permit  this  to  be  done,  is  re- 
versible error,  confines  the  matters  that  coun- 
sel may  demand  taken  down  to  such  matters  as 
"might  properly  be  made  a  part  of  the  case- 
made,  for  appeal  or  proceedings  in  error,"  and 
has  no  reference  whatever  to  matters  or  re- 
marks foreign  to  the  case  being  tried. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  i  41 ;   Dec.  Dig.  «=923.] 

Coinmissi<»iers'  Opinion,  Division  No.  2. 
Error  from  Coun^  Court,  Atoka  County; 
Baxter  Taylor,  Judge. 

Action  by  Blary  Hathaway  against  Robert 
N.  Dabney  and  anotber.  Judgment  for  plain- 
tiff, and  defendants  bring  error.    Affirmed. 

M.  C.  Halle,  of  Atoka,  for  plaintiffs  In  er- 
ror. J.  M.  Humphreys,  of  Atoka,  for  defend- 
ant in  error. 


BRETT,  0.  This  Is  an  action  in  replevin, 
commenced  in  the  county  court  of  Atoka 
county,  by  Mary  H  Hathaway,  the  defend- 
ant In  error,  against  Robert  A.  Dabney  and 
J.  N.  Davis,  the  plaintiffs  In  error,  for  the 
possession  of  two  mules,  described  lu  the  pe- 
tition. The  parties  will  be  referred  to  in 
this  opinion  as  they  appeared  in  the  lower 
court  The  plaintiff  bases  her  right  to  pos- 
session of  the  property  on  a  certain  chattel 
mortgage  given  to  her  by  one  A.  M.  Smith, 
who  was  at  the  time  the  owner  and  in  i>osses- 
alon  of  said  property.  She  attaches  a  copy  of 
her  mortgage  to  the  petition.  The  defend- 
ants filed  a  general  demurrer  to  the  petition, 
which  was  overruled,  and  exceptions  allowed. 
The  defendants  then  answered  by  general  de- 
nial, and  asked  for  damages.  Plaintiff's  re- 
ply was  a  general  denial.  Defendants  asked 
for  judgment  on  the  pleadings,  which  was  de- 
nied; objected  to  the  introduction  of  any 
evidence,  which  was  overruled;  and  at  the 
conclusion  of  the  evidence  of  plaintiff  demur- 
red to  It,  which  was  also  overruled.  At  the 
close  of  defendants'  evidence,  the  court  in- 
structed the  jury  to  return  a  verdict  for  the 
plaintiff,  for  possession  of  the  property,  or  Its 
value,  which  was  done,  over  the  objections 
and  exceptions  of  defendants.  Judgment  was 
rendered  on  this  verdict,  from  which  the  de- 
fendants appeal. 

The  defendants  Insist  tliat  the  court  should 
have  sustained  the  demurrer  to  the  petition, 
the  motion  for  Judgment  on  the  pleadings, 
and  tlie  objection  to  the  introduction  of  any 
evidence,  because,  first,  the  petition  did  not 
specifically  allege  a  breach  of  any  condition 
in  the  mortgage;  and,  second,  that  the  mort- 
gage was  not  properly  executed,  witnessed, 
or  filed,  and  was  therefore  no  notice  to  third 
persons  of  her  rights  in  the  property. 


[1]  1.  But  neither  of  these  contentions 
seem  to  be  well  founded.  A  copy  of  the  mort- 
gage was  attached  to  the  petition,  which 
gave  an  abstract  of  the  notes,  and  when  due 
And  it  appears  from  this  abstract  that  at 
least  in  part  was  past  due.  And  there  was  no 
presumption  that  this  has  been  paid.  Be- 
sides, the  mortgage  stipulated  that,  if  the 
mortgagor  should  attempt  to  dispose  of  the 
property,  the  mortgagee  should  at  'once  be  en- 
titled to  possession  of  the  same.  And  this 
action  is  not  to  recover  possession  from  the 
mortgagor,  but  from  third  pei-sous,  who  cbUm 
to  have  purchased  the  proiperty,  and  who,  as 
shown  by  the  pleadings,  refused  to  deliver 
it  to  the  plaintiff,  when  she  demanded  of 
them  its  possession. 

While  it  would  have  been  better  pleading 
to  have  alleged  the  breach  in  specific  terms, 
yet,  because  of  that  omisslcHi,  the  petition' 
was  not  fatally  defective.  In  Whiteacre  v. 
Nichols,  17  OkL  387,  87  Paa  865,  the  court 
in  passing  upon  this  identical  question  says: 

"It  is  insisted  that  the  petition  herein  is  fa- 
tally defective,^  in  that  it  did  not  allege  condi- 
tion' broken,  and  that  the  notes  for  which  the 
mortgages   were   given   as   security   were   due. 

"Under  our  civil  procedure  adopted  from  the 
state  of  Kansas,  with  the  construction  placed 
thereon,  the  chattel  mortgages  were  a  part  of 
the  petition,  the  same  as  if  set  out  in  full  when 
tested  by  genera]  demurrer.  Grimes  v.  Culli- 
sion,  3  Okl.  208  [41  Pac.  355];  Ward  v.  Clay 
[82  Cal.  502]  23  Pac.  50,  227 ;  Budd  v.  Kram- 
er, 14  Kan.  101;  State  v.  School  District  No. 
3,  34  Kan.  237,  8  Pac.  208. 

"The  plaintiff  alleged  ownership  by  virtue  of 
two  chattel  mortgages  which  were  attached  to, 
and  made  a  part  of  her  petition.  'The  mortgages 
contained  copies  of  the  notes  showing  the^  were 
past  due  at  the  time  the  suit  was  instituted, 
and  no  presumption  exists  that  they  bad  been 
paid.    ♦    •    ♦ 

"Plaintiff  in  error  was  not  the  mortgagor,  and 
his  possession  was  wrongful  at  all  times  as  to 
the  mortgagee  under  the  terms  of  the  mort- 
gage. Although  we  think  it  the  better  practice, 
it  was  unnecessary  to  allege  specifically  in  the 
petition  the  nonpayment  of  the  notes  and  a 
breach  of  any  of  the  conditions  of  the  mort- 
gages, inasmuch  as  they  were  made  a  part  of 
the  petition,  and  it  fully  appeared  from  the 
mortgages  themselves  that  at  least  one  of  the 
conditions  had  been  broken  by  the  mortgagor 
making  default  in  the  paj-ment  of  the  notes. 
Wilkins  v.  Moore,  20  Kan.  5,^S;  Chaffee  v. 
Browne,  109  Cal.  211,  41  Pac.  1028;  Baldwin 
V.  Boyce  [152  Ind.  46]  51  N.  E.  334 ;  Johnson 
V.  Anderson,  60  Kan.  578,  57  Pac.  513." 

In  the  case  at  bar  it  appears  that  two  of 
the  conditions  in  the  mortgage  had  been 
broken,  namely,  that  part  of  the  money  was 
past  due,  and  that  the  mortgagor  had  dispos- 
ed of  the  property. 

[2]  2.  The  second  contention,  that  the  de- 
murrer to  the  petition  should  have  been  sus- 
tained, because  the  mortgage  was  not  ex- 
ecuted, witnessed,  or  filed  aa  required  by 
law,  and  was  therefore  no  notice  to  third  per- 
sons of  the  plaintiff's  rights,  is  also  the  basis 
of  the  demurrer  to  the  evidence,  and  we  will 
consider  It  with  both  propositions  in  view. 

The  statute  governing  the  filing  of  chattel 
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mortgagee  Is  section  4031,  Reylsed  Laws  1910, 
and  is  aa  follows: 

"A  raortgage  of  personal  property  is  void  as 
against  creditors  at  the  mortgagor,  subsequent 
purchasers,  and  incumbrancers  of  the  property, 
for  value,  unless  the  original,  or  an  authenticat- 
ed copy  thereof,  be  filed  by  depositing  the  same 
in  the  office  of  the  register  of  deeds  of  the  coun- 
ty where  the  property  mortgaged,  or  any  part 
thereof,  is  at  such  time  situated." 

Tbls  reqoires  tbe  mortgagee  to  file  the 
mortgage  by  depositing  the  same  in  the  office 
of  tbe  register  of  deeds  of  the  county  where 
the  pnqterty  mortgaged  is  situated.  The 
mortgage  under  consideration  carries  the  fol- 
lowing Indorsement: 

"State  of  Oklahoma,  Atoka  Coonty,  at  Atoka, 
Oklahoma.  I  liereby  certify  that  this  instru- 
ment was  filed  for  record  in  my  office  on  Nov. 
29,  1911,  at  10:30  o'clock  a.  m.,  and  is  duly 
recorded  in  Record  5,  page  290,  W.  A.  McBride, 
register  of  deeds,  by  Arlie  Brain,  Deputy," 

The  evidence,  however,  shows  that  the  in- 
strument was  not  indexed  as  a  chattel  mort- 
Sage^  as  tbe  law  requires,  but  was  recorded 
by  the  register  of  deeds  in  a  miscellaneous 
record  kept  In  bis  office.  The  question  la 
whether  or  not  that  fact  affects  the  right  of 
the  mortgagee  to  recover  the  property  from 
a  tfalrd  petBoa,  claiming  to  have  no  knowl- 
edge of  the  existence  of  her  mortgage. 

Tbe  Btatnte  requires  the  mortgage  to — 
"be  filed  by  depoeiting  the  same  in  the  office  of 
the  register  of  deeds  of  the  county  where  the 
property  mortgaged  or  any  part  thereof  is  at 
such  time  situated." 

And  onder  this  statute  the  mortgagee  has 
performed  bis  part,  when  be  has  filed  tbe 
instrument,  by  dei>osltlng  It  In  tbe  office  of 
tbe  register  of  deeds.  He  has  no  supervision 
or  control  over  tbe  register  of  deeds,  or  his 
acts,  and  If  the  register  of  deeds,  through 
negligence  or  mistake,  falls  to  properly  re- 
cord or  Index  the  instrument,  tbe  mortgagee 
cannot  be  made  to  suffer  by  reason  of  bis 
UuHies.  Any  other  rule  would  make  tfaie 
mortgagee's  rights  dependent  upon  tbe  dlli- 
gmce  of  another  person,  over  whom  be  has 
no  control,  and  would  always  leave  btm  In 
doubt  as  to  whether  his  rights  would  be  pro- 
tected. When  tbe  Instrument  Is  filed,  it  then 
becomes  tbe  duty  of  the  register  of  deeds 
to  properly  record  and  index  it.  And  in  pass- 
ing upon  tbls  question  in  Covington  et  aL  t. 
FIsber,  22  OkL  211,  97  Pac.  617,  Mr.  Chief 
Justice  Kane^  speaking  for  tbe  court,  says: 

"If  it  is  the  dnty  of  the  register  of  deeds  to 
do  all  this,  it  cannot  reasonably  be  said  that 
the  mortgagee  is  required  to  exercise  over  the 
pnblic  officer  any  sujjcrvisory  control.  That 
his  duty  ceases  as  soon  as  he  depositt  a  prop- 
erly prepared  instrument  with  the  register  of 
deeids  seems  to  be  settled  by  a  long  line  of  well- 
considered  cases.  It  is  a  universal  rule  that 
omissions  by  a  pnblic  offloer  in  the  mode  of  com- 
plying with  forms  prescribed  to  him  as  his  duty 
are  not  permitted  to  affect  the  party.  Castil- 
lero  ▼.  tJ.  S.,  2  Blaclt,  17-97.  17  I*  Ed.  300. 
To  the  same  effect  is  C.  M.  Keys  Sc  Co.  et  al. 
T,  BMrst  National  Bank  of  Claremore  et  al., 
ante,  [22  Okl.]  174  [104  Pac.  346.  18  Ann.  Cas. 
152]  where  other  autliorities  on  this  point  are 
coUated." 


[3]  3.  Tbe  next  contention  of  tbe  defend- 
ants is  that  tbe  mortgage  was  not  properly 
executed,  or  witnessed,  and  was  therefore 
not  eligible  for  filing. 

Tbe  statute  goyeming  tbe  attestation  of 
diattel  mortgages  is  section  4036,  Revised 
Laws  1910,  and  provides  that: 

"A  mortgage  of  personal  property  must  be 
signed  by  tbe  mortgagor.  Such  signature  may 
either  be  attested  by  acknowledgment  before 
any  person  authorized  to  take  acknowledgments 
of  deeds,  or  it  may  be  signed  and  validated  by 
the  signature  of  two  persons  not  interested 
therein.  Mortgages  signed  is  tbe  presence  of 
two  witnesses  or  acknowledged  before  an  officer, 
as  herein  provided,  shall  be  duly  admitted  of 
record." 

And  tbls  mortgage  carries  tbe  follovrlng 
acknowledgment: 

"State  of  Oklahoma,  Connty  of  Atoka— as.: 
Before  me,  a  notary  public  within  and  for  the 
county  of  Atoka,  and  state  of  Oklahoma,  per- 
sonally appeared  A  M.  Smith,  a  person  well 
known  to  me  to  be  the  person  who  executed  the 
same  for  the  purpose  and  consideration  there- 
in menti<»ied  and  set  forth  and  I  do  hereby  so 
certify" — with  the  signature  and  seal  of  the  no- 
tary properly  attached. 

But  counsel  says  that  tbls  acknowledgment 
la  fatally  defective  because  It  does  not  comr 
ply  with  tbe  form  prescribed  by  tbe  statute 
at  section  1179,  Revised  Laws  1910.  But 
that  section  provides  that: 

"An  acknowIedp:ment  by  individuals  of  any 
instrument  affecting  real  estate  must  be  sub- 
stantially in  the  following  form,  to  wit: 

State  of  Oklahoma County— ss.:  Be- 
fore me,   ,  in  and  for  said  county  and 

state,  on  this day  of personally 

appeared   and to  me  Known  to 

be  the  identical  person  who  executed  the  within 
and  foregoing  instrument  and  aclmowledged  to 

me  that   executed  the  same  as 

free  and  voluntary  act." 

And  It  will  be  observed  that  tbls  form  Is 
speclflcally  prescribed  for  acknowledgments 
affecting  real  estate,  but  a  different  rule  ob- 
tains In  attesting  chattel  mortgages,  and 
tbe  same  solemnity  is  by  no  means  required. 
The  signature  of  the  mortgagor  of  a  chattel 
may  be  "validated  by  tbe  signature  of  two 
persons  not  Interested  tbereln."  That,  of 
course,  would  ba  wholly  Insufficient,  If  we 
had  to  test  the  acknowledgment  of  a  chattel 
mortgage  by  the  form  prescribed  for  tbe 
acknowledgment  of  Instruments  affecting  real 
estate.  Besides,  persons  signing  as  witnesses 
to  a  chattel  mortgage  do  not  certify  that  Its 
execution  was  acknowledged  by  tbe  mort- 
gagor, to  be  "bis  free  and  voluntary  act." 
Nor  is  this  required  when  tbe  acknowledg- 
ntent  of  a  chattel  mortgage  is  made  before  a 
notary.  No  form  is  prescribed  by  tbe  stat- 
ute for  tbe  acknowledgment  of  a  chattel 
mortgage,  and  the  only  requirement  of  the 
statute  is  tbe  Identification  and  attestation 
of  the  signature  of  tbe  mortgagor,  and  any 
acknowledgment  which  does  tbls  complies 
with  the  requirements  of  the  law. 

[4]  4.  But  counsel  for  defendants  contend 
that  tbe  acknowledgment  to  tbls  mortgage 
is  also  fatally  defective.  In  that  it  does  not 
refei'  to  any  instrument,  aad  that  from  read- 
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lug  It  ttas7  ny  yon  would  never  know  to 
wbat  the  words  "the  same"  refer.  But  we 
jnust  differ  with  counseL  If  the  notary  had 
pat  ta  .Us  certificate  the  words  "this  In- 
stromoat"  or  "the  foregoing  Instrument,"  in- 
stead of  the  phrase  "the  same,"  bis  cer- 
tificate would  have  been  perfect,  and  would 
have  Identifled  the  iwper  acknowledged.  But 
It  is  evident  fiom  what  be  did  write  he  in- 
tended to  certify  that  A.  M.  Smith  was 
known  to  him,  and  acknowledged  the  exe- 
cution of  some  instrument,  and  was  described 
therein.  The  notary's  certificate  appeared  on 
the  same  paper  with  the  chattel  mortgage, 
and  follows  A.  M.  Smith's  signature,  and 
bears  the  same  date  of  the  mortgage.  And 
the  words  "the  same"  must  be  given  some 
meaning,  if  any  Just  construction  can  furnish 
it.  And  they  could  have  no  significance,  ex- 
cept one;  and  that  is  that  they  refer  to  a 
known  antecedent,  and  that  must  be  the 
instrument  of  which  they  are  a  part,  and  not 
some  other  indefinite  one. 

In  Olafiin  v.  Smith  et  al.,  35  Hun  (N.  Y.) 
372,  In  a  well-considered  opinion,  the  court 
in  passing  upon  this  identical  question, 
where  the  phrase  "the  same"  was  used  In  the 
certificate.  Just  as  in  the  case  at  bar,  said: 

"The  words  'who  executed  the  same'  can  have 
DO  BlgnificaQce  except  one,  which  is  made  ex- 
plicit and  clear  b^  reference  to  the  assignment 
preceding  the  certificate,  as  is  the  manifest  in- 
tent of  the  language  used.  "Tbe  contrary  con- 
struction seems  to  rest  altogether  upon  the  idea 
that  •  •  •  the  words  'tte  same'  •  •  • 
can  have  no  significance,  and  therefore  can  have 
reference  to  nothing  that  is  not  itself  also  stated 
in  the  body  of  the  certificate.  But  that  is  not 
the  practical  good  sense  which  ought  to  be  ap- 
plied to  the  construction  of  official  documents. 
Those  words  are  to  have  some  significance,  if 
possible  to  give  them  one,  in  construing  the 
certificate.  But  what  difBcuIty  is  there  in  hold- 
ing tliat  they  do  refer  to  and  mean  the  assign- 
ment just  executed  by  the  parties  thereto,  who 
then  appeared  before  the  ofdcer  for  the  purpose 
of  acknowledging  its  execution?  If  this  certif- 
icate were  read,  as  it  appears  on  and  immedi- 
ately following  the  instrument,  by  10,000  plain 
practical  business  men,  it  is  altogether  probable 
that  not  one  in  all  that  number  would  hesitate 
to  say  that  it  referred  to  the  instrument  and 
acknowledged  its  execution.  An  astute  lawyer, 
studying  me  certificate  with  a  view  to  attack 
the  validity  of  the  instrument,  might  discover 
an  omission  of  some  thing  that  if  inserted  would 
have  made  the  certificate  plainer  and  clearer 
than  it  now  appears.  But  his  ability  to  make 
such  a  discovery  is  not  the  test  which  courts 
seeking  to  administer  justice  only,  and  which 
are  bound  to  uphold  rather  than  destroy  official 
acts,  ought  to  apply  to  such  a  certificate. 

"In  our  opinion,  therefore,  the  words  the 
same,'  as  used  in  Chis  certificate,  are  not  mean- 
ingless, but  have  a  legitimate  sense,  and  are 
to  be  read  as  though  the  words  were  'this  in- 
strument.' •  •  •  The  law  will  do  this  be- 
cause it  preserves  and  effectuates  a  manifest  in- 
tent of  the  parties  to  the  assignment,  and  be- 
cause also  it  preserves  a  manifest  Intention  of 
the  public  officer  who  made  the  certificate,  and 
prevents  a  mere  lapsus  on  his  part  from  prov- 
ing fatal  to  an  otherwise  complete  and  entirely 
valid  instrument  of  the  parties  who  made  the 
acknowledgment"  Smith  v.  Boyd,  101  N.  Y. 
472,  5  N.  E.  810 ;  Kelly  v.  Calhoun.  95  U.  8. 
713,  24  li.  Ed.  544;  Warner  v.  Jaffray.  96  N. 
Y.  253,  48  Am.  Kep.  616;    Davar  v.  CardweU, 


27  Ind.  478;  Morse  v.  Clayton,  21  Miss.  (13 
Smedes  &  M.)  373;  Wells  v.  Atkinson,  '2i 
Minn.  161;  Scharfenburg  v.  Bishop,  35  Iowa, 
60;  Samuels  v.  Shelton,  48  Mo.  444;  Rigler 
V.  Cloud,  14  Pa.  364. 

We  think  the  objections  of  the  defendants 
were  not  well  taken.  And  with  the  plaintUfs 
mortgage  in  evidence,  which  shows  upon  its 
face,  that  it  had  been  properly  attested  and 
filed.  And  the  defendant's  evidence  showing 
they  claimed  under  a  bill  of  sale  from  the 
mortgagor,  subsequ^it  to  the  date  the  plain- 
tiff filed  her  mortgage,  the  law  fixed  the 
rights  of  the  parties;  and  there  was  no  ques- 
tion of  fact  for  the  jury  to  pass  upon ;  and 
the  court  properly  directed  a  verdict  for  the 
plaintiff. 

[5]  6.  The  defendants  lastly  complain 
that: 

"The  court  erred  In  refusing  to  permit  the 
stenographer  to  take  certain  remarks  by  the 
court  in  the  presence  of  the  jury,  although  re- 
quested to  do  so  by  the  attorney  for  defend- 
ants." 

And  attaches  aflidavits  of  W.  H.  Parker 
and  Paul  Pinson  in  support  of  this  aasignr 
ment. 

Counsel  relies  upon  section  1786,  Revised 
Laws  1910,  in  urging  this  assignment  But 
the  substance  of  that  statute  Is:  All  state- 
ments of  counsel,  the  witnesses  or  the  court, 
made  during  the  trial  of  any  cause  with 
reference  to  any  cause  pending  for  trial, 
when  made  by  a  party  or  attorney  interested 
therein,  "and  all  other  matters  that  might 
properly  be  a  part  of  a  case-made  for  ap- 
peal or  proceedings  to  error,"  shall  be  taken 
down  and  transcribed  by  the  stenographer  U 
requested,  and  that  a  refusal  of  the  court 
to  permit  tills  to  be  done  shall  be  reversible 
error. 

But  under  that  statute  the  statements 
which  counsel  had  a  right  to  have  taken 
Aovm  are  restricted  to  remarks  concerning 
the  cause  appealed,  and  which  "might  prop- 
erly be  made  a  part  of  a  case-made  for 
appeal  or  proceedings  in  error."  And  there 
is  not  the  slightest  intimatloo,  in  either  of 
the  affidavits  filed  by  the  defendants,  that 
the  remarks  of  the  court  referred  to  in  them 
had  the  remotest  reference  to  or  connection 
with  this  cause  of  action,  or  could  tiave  in 
any  way  been  "properly"  made  a  part  of  the 
case-made. 

Parker  In  his  attldavlt  says,  "The  court 
made  some  statements,  the  nature  of  which 
he  does  not  remember,"  and  that  the  at- 
torney for  defendants  then  asked  to  have  it 
put  In  the  record. 

Pinson,  In  his  affidavit,  says  that  he  was 
at  the  trial  of  the  case  "when  the  judge  of 
said  court  made  certain  statements."  But 
neither  intimate  what  the  statements  were, 
or  that  they  were  concerning  the  case  or  con- 
nected with  it,  or  grew  out  of  the  trial  of 
the  same.  We  take  it  tbat  this  statute  was 
enacted  to  protect  litigants,  and  not  to  en- 
trap courts  who  legitimately  Refuse  to,  allow 
a  remark,  concerning  some  matter  foreign  to 
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the  case  being  tried,  to  go  into  the  record. 
If  tbe  remarks  complained  of  by  defend- 
ants were  concerning  this  case,  or  connected 
with  It,  or  coold  have  properly  been  made 
a  part  of  the  case-ma^e,  then  It  behooved 
connael  to  make  a  showing  In  the  record  to 
that  ^ect 

Finding  no  prejudicial  error,  we  recom- 
mend that  the  judgment  be  affirmed. 

PfiR  CCRIAll    Adopted  in  whole 


BLAKE  V.  ATLAS  SUPPLY  CO.     (No.  6236.) 
(Supreme  Court  of  Oklahoma.    Sept  28,  1915.) 

(BvOabut  5y  ik«  OowrtJ 
X.  Dakaqes  ^=362,   208— MrriOATioN— QuxB- 

TioM  OF  Fact. 

In  a  case  involving  application  of  the  prin- 
ciple that  a  party  whose  property  is  endangered 
or  injured  by  the  act  or  omission  of  another 
must  reasonably  exert  himself  to  prevent  or 
lessen  his  damage,  the  question  of  whether  such 
party,  under  the  circumstances  and  in  good 
faith,  exercised  ordinary  care  and  diligence  to 
that  end  is  one  of  fact,  to  be  determined  by  tbe 
jury,  or  court  sitting  as  a  juty. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  H  U9-131,  273;  Dec  Dig.  <6=5»62, 
208.1 

2.  Damaoks  «s>211— Directed  Yebdiot   tob 
Nominal   Damages— Evidence. 

An  instrnction  to  return  a  verdict  for  nomi- 
nal damages  is  erroneous  in  a  case  where  the 
evidence  establishea  that  the  wrongful  acts  ol 
defendant  caused  a  substantial  loss  by  plaintiff 
in  an  amount  susceptible  of  ready  ascertainment. 
[Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  {  539;    Dec  Dig.  <8=s>211.] 

fAdditional  Byllaius  Iv  Editorial  Staff.) 

3.  Damages  €=»8— "Nouinai.  Damages." 

By  "nominal  damages"  is  meant  a  trivial 
snm,  properly  awarded  in  certain  cases  for  mere 
technical  injury. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Ont.  Dig.  S  7;    Dec.  Dig.  <8=>8.] 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Nominal  Damages.] 

CommisBloners'  Opinloo.  Division  No.  3. 
E^ror  from  Superior  Court,  Muskogee  Coun- 
ty;  Farrar  L.  McCain,  Jndge. 

Action  by  Harry  F.  Blake  against  tbe  At- 
las Saivly  Company.  Judgment  for  defend- 
ant, and  plaintiff  brings  eaot.  Beversed 
and  remanded. 

David  A.  Kline  and  Charles  P.  Gotwals, 
both  of  Muskogee,  for  plaintiff  in  error. 
Wm.  T.  Hutchings  and  W.  P.  Z-  German, 
both  of  Maskogee,  for  defendant  In  error. 

BLBAKMORB,  0.  This  action  was  com- 
menced in  the  superior  court  of  Muskogee 
county,  on  the  18tb  day  of  September,  1912, 
by  the  plaintiff  in  error  as  plaintiff,  against 
tbe  Atlas  Supply  Company,  for  damages  ac- 
cruing by  reason  of  tbe  unlawful  lev^  of  an 
execution.  The  cause  was  tried  to  a  jury, 
wbidt,  under  Instruction  of  the  court,  re- 
turned a  verdict  for  tbe  plaintiff  In  the  sum 


of  one  cent     GThis  action  of  the  court  Is 
assigned  as  error. 

[1, 2]  The  facts  are  that,  In  the  summer  of 
1912,  plaintiff  owned  and  occupied,  as  the 
home  of  bis  family  and  as  a  truck  garden,  a 
certain  lot  in  the  city  of  Muskogee,  the  Im- 
provements upon  which  included  a  dwelling 
house,  two  greenhouses,  a  well,  pond  of  wa- 
ter, and  an  irrigation  plant,  consisting  of  a 
gas  engine,  pump,  pipes,  etc.,  used  in  supply- 
ing water  to  said  premises.  He  bad  planted 
and  growing  in  said  greenhouses  and  on  the 
premises  crops  of  vegetables.  £)efendant 
had  obtained  judgment  against  the  plaintiff 
and  another  in  a  justice  court  of  said  county 
for  tbe  purchase  price  of  said  engine,  pump, 
etc.;  and  in  July,  1912,  by  virtue  of  an  exe- 
cution issued  out  of  said  justice  court  levied 
upon  said  engine  and  pump,  and  had  the  same 
detached  and  removed  the  same  from  said 
premises.  Whereupon  plaintiff  recovered 
possession  thereof  in  an  action  of  replevin. 
Immediately  thereafter  defendant  filed  In 
tbe  oflice  of  the  derk  of  the  district  court  of 
Muskogee  county  an  abstract  of  its  judg- 
ment against  the  plaintiff  in  the  justice  court 
and  caused  execution  to  be  Issued  thereon 
and  again  levied  on  said  property.  There- 
after said  district  court,  upon  motion  of 
the  plaintiff  to  quash  said  last-mentioned 
levy,  speciflcally  determined  that  said  engine 
and  pump  were  a  part  of  tbe  realty  and 
homestead  of  plaintiff, -and  that. said  levy 
was  unlawful,  and  tbe  same  was  quashed 
and  set  aside.  Plaintiff  testified  that  while 
equipped  with  said  engine  and  pump  hi* 
premises  were  adequately  supplied  wit^ 
water;  that  after  the  same  were  tak«i  un 
der  said  execution  he  was  unable  to  pro 
cure  another  engine  and  pump  to  operate 
his  irrigation  plant;  that  he  carried  water 
from  the  pond  in  barrels,  and  obtained  a 
rope  and  bucket  and  drew  from  tbe  well, 
but  by  reason  of  his  inability  to  secure  a  siif- 
fl(dent  supply  of  water  by  this  means,  his 
crop  of  vegetables  was  destroyed,  and  be  was 
damaged  thereby  in  a  large  sum. 

Defendant  contends  that  the  action  of  the 
court  in  directing  a  verdict  was  correct  and 
in  support  thereof  invokes  the  rule  that  in 
order  to  prevail,  the  plaintiff,  when  his  prop- 
erty was  endangered  by  the  acts  of  <lefend- 
ant  must  have  exercised  reasonable  care  to 
have  protected  himself  from  damage.  The 
case  was  tried  by  both  parties  upon .  the 
theory  that  such  rule  was  applicable. 

"The  principle  that  the  injured  party  murt 
reasonably  exert  himaolf  to  prevent  damage  ap- 
plies alike  to  cases  of  contract  and  tort.  •  •  • 
The  measure  of  duty  is  such  care  and  diligence 
as  a  man  of  ordinary  prudence  would  use  under 
the  circumstances.  One  may  not  have  done  the 
very  thing,  nor  used  tbe  very  means,  that  should 
liave  been  used,  as  developed  by  subsequent  in- 
formation, and  yet  not  be  in  fault."  Suther- 
land on  Damages  (3d  Ed.)  f  90. 

Whether  the  plaintiff  In  good  faith  exer- 
cised that  care  and  diligence  which,  under 
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the  drcuinstaiices  exlstant  in  this  case, 
would  entitle  him  to  recover  was  a  con- 
troverted question  of  fact,  which  should 
have  been  left  to  the  determination  of  the 
jury  under  proper  instructions. 

[3]  The  instruction  to  return  a  verdict  for 
nominal  damages,  a  trivial  sum  properly 
awarded  In  certain  cases  for  mere  technical 
injury,  as  contradistinguished  from  actual  or 
compensatory  damages,  was  erroneous  under 
the  evidence  adduced  in  this  cause,  which 
tended  to  establish  a  substantial  loss  by 
plaintiff  in  a  sum  susceptible  of  ready  ascer- 
tainment. Plaintiff  was  entitled  to  have  the 
question  of  the  amount  of  his  damage  de- 
termined by  the  jury. 

It  follows  that  the  judgment  of  the  trial 
court  should  be  reversed,  and  the  cause  re- 
manded. 

VER  CURIAM.   Adopted  In  whole. 


MOSTENBOCKER  et  al.  v.  SHAWNEE  GAS 

&  ELECTRIC  CO.  et  al.     (No.  7107.) 

(Supreme  Court  of  Oklahoma.     July  13,  1916. 

Rehearing  Denied  Oct.  19,  1916.) 

(Sylldbui  iy  the  Court.) 

1.  Pleading    <s=>248—Am£nduent— Change 
OF  Cause  or  Action— Action  fob  Death. 

Where  the  mother  of  deceased  originally 
brought  suit  to  recover  damages  for  the  alleged 
negligent  death  of  her  minor  son,  caused  by  the 
alleged  negligence  of  the  defendants,  and  an 
amendment  was  permitted,  adding  the  brothers 
and  sisters  as  plaintiffs,  but  the  allegations  of 
the  original  and  amended  petitions  in  all  other 
respects  were  substantially  the  same,  there  was 
no  change  of  the  cause  of  action  from  <me  law 
to  another. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent.  Dig.  §f  688,  687,  689-706,  708%,  709; 
Dec  Dig.  <S=524a] 

2.  Limitation    of   Actions   $=»121— Action 
FOB  Death— Amendment  to  Petition. 

The  filing  of  an  amendment,  adding  the 
names  of  the  brothers  and  sisters  as  parties 
plaintiff  in  an  action,  though  permitted  more 
than  two  years  after  the  filing  of  the  original 
petition,  was  not  the  statement  of  a  new  cause 
of  action,  but  the  amendment  related  back  to 
the  commencement  of  the  action  so  as  to  defeat 
a  plea  of  the  statute  of  Umitations. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Oat  Dig.  U  537,  540;  Dec.  Dig. 
«8=9l21.] 

(Additional  Syllalu»  by  Editorial  Staff.) 

3.  Death  ^=942 — ^Wbonoful  Death — Neces- 
8ABY  Pasties— "Next  of  Kin." 

Where  a  person  for  whose  death  action  is 
brought  left  neither  widow  nor  children  nor 
father  surviving  him,  but  left  a  mother  and 
brothers  and  sisters,  the  mother,  brothers,  and 
sisters  ere  "next  of  kin"  within  the  meaning  of 
the  statute  making  the  "next  of  kin"  necessary 
parties  to  the  acticm. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  {  58;   Dec.  Dig.  <8=»42. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Next  of  Kin.] 

Error  from  District  Court,  Pottawatomie 
County;   Chas.  B.  Wilson,  Jr.,  Judge. 
Action  by  Sarah  B.  Mostenbocker  and  oth- 


ers against  the  Shawnee  Oas  &  Electric  Com- 
pany and  another.  Judgment  for  defendants, 
and  plaintiffs  bring  error.  Reversed  and  re- 
manded. 

W.  T.  WUUams  and  H.  H.  Smith,  both  of 
Shawnee,  for  plaintiffs  in  error.  Keaton, 
Wells  &  Johnston,  of  Oklahoma  City,  and 
Edward  HoweU,  of  Shawnee,  for  defendants 
In  error. 

HARDY,  J.  Sarah  E.  Mostenbocker  filed 
her  original  petition  In  the  district  court  of 
Pottawatomie  county,  on  June  22,  1908,  in 
which  she  sought  to  recover  damages  against 
defendants  in  error  for  the  wrongful  death 
of  her  eon,  Willie  Mostenbocker,  which  oc- 
curred In  the  dty  of  Shawnee,  on  June  10, 
1908.  The  defendants  in  error  demurred  to 
the  petltl<m,  among  other  grounds  for  the 
reason  that  plaintiff  had  no  legal  capacity  to 
sue,  and  that  there  was  a  defect  of  parties 
plaintiff.  Upon  a  trial,  and  verdict  for  plain- 
tiff, defendants  appealed,  and  the  case  was 
reversed  In  an  opinion  reported  In  41  OkL 
454,  138  Pac.  790,  upon  the  ground  that  said 
plaintiff  was  not  entitled  to  maintain  suit 
in  her  own  right,  but  that  the  brothers  and 
sisters  of  deceased  were  Included  within  the 
meaning  of  the  words,  "next  of  kin,"  and 
were  proper  parties  to  the  suit  Upon  a  re- 
mand of  the  case  amended  petition  was  filed, 
in  which  the  brothers  and  sisters  of  deceased 
were  joined  as  plaintiffs,  to  which  amended 
petition  each  of  the  defendants  filed  their 
separate  motion  to  strike,  for  the  reasons 
stated  In  said  motion.  Plaintiffs  filed  ob- 
jections to  the  consideration  of  certain 
grounds  of  said  motion  to  strike,  which  ob- 
jections were  sustained,  and  the  remaining 
grounds  thereof  overruled.  Thereupon  de- 
fendants each  filed  a  separate  demurrer  upon 
the  following  grounds:  (1)  Defect  of  par- 
ties plaintiff;  (2)  that  plaintiffs  were  with- 
out legal  capacity  to  sue  or  maintain  the  ac- 
tion; (3)  misjoinder  of  causes  of  action;  (4) 
the  petition  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action  against  the  de- 
fendants; and  5)  that  the  pretended  causes 
of  action  alleged  in  said  petition,  and  each 
of  them,  are  barred  by  the  statute  of  limita- 
tions ;  which  demurrers  were  by  the  court 
sustained.  Plaintiffs  reserved  exceptions  to 
the  ruling  of  the  court,  declined  to  plead 
further,  and  thereupon  the  petition  was  dis- 
missed, and  the  plaintiffs  bring  error. 

Plaintiffs  in  error  urge  that  the  amended 
petition  obviated  the  objections  to  the  origi- 
nal petition  and  stated  no  new  cause  (MT  ac- 
tion; while  defendants  in  error  urge  that 
the  action  of  the  court  in  sustaining  the  de- 
murrers should  be  upheld:  (1)  Because  the 
trial  court  never  ordered  or  permitted  addi- 
tional parties  to  be  made  plaintiffs;  (2)  be- 
cause no  additional  parties  have  appeared  or 
pleaded;  (3)  because  the  amended  petition 
sought  to  change  the  cause  of  action  from 
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one  under  certain  general  statutes  declara- 
tory of  the  common  law  to  one  under  the 
death  by  wrongful  act  statute;  (4)  because 
the  plaintiff  Is  attempting  to  bring  Into  the 
case  entirely  new  parties,  which  would  large- 
ly increase  the  measure  of  damages;  (5)  be- 
cause the  amended  petition  attempts  to  en- 
tirely change  the  cause  of  action,  the  par- 
ties whose  rights  or  claims  have  been  violat- 
ed, and  the  measure  of  damages,  long  after 
the  limitation  provided  In  the  act  creating 
the  right  of  action  has  run. 

With  reference  to  the  first  two  grounds, 
urged  by  defendants  in  error,  it  is  sufficient 
to  say  that  the  amended  petition  purports  to 
have  been  filed  on  behalf  of  the  mother  and 
brothers  and  sisters,  and  is  a  Joint  petition, 
and  was  evidently  so  considered  by  the  court 
These  defendants  In  error  filed  motion  in  the 
trial  court  to  have  said  petition  stricken, 
which  was  overruled,  and  thereupon  filed  de- 
murrer thereto,  which  was  sustained  by 
the  court,  and  they  are  now  in  this  court,  urg- 
ing said  demurrer  as  to  all  of  said  plaintiffs, 
and  each  of  them;  and  all  of  said  plaintiffs 
Join  In  the  petition  in  error  herein;  and,  in 
view  of  these  facts,  we  think  the  petition  Is 
saffldent  in  these  two  respects. 

[1]  With  reference  to  the  third  proposition 
of  defendants  in  error,  that  the  petition 
Bought  to  change  the  cause  of  action  from 
one  under  general  statutes  declaratory  of 
the  common  law  to  one  under  the  death  by 
wrongful  act  statute,  it  appears  that  the  ac- 
tion was  originally  brought  by  plaintiff  Sarah 
B.  Mostenbocker,  in  her  own  right,  upon  the 
theory  that  she  was  entitled  to  all  of  the 
damages  which  might  be  recovered  In  the  ac- 
tion, and  aside  from  the  fact  that  the  action 
was  brought  in  her  individual  name,  there 
is  no  substantial  difference  between  the  alle- 
gations of  the  petition  as  to  the  alleged  acts 
of  negligence  upon  which  the  case  was  tried 
in  the  former  action  and  the  amended  peti- 
tion tn  the  present  appeal.  In  the  former,  aa 
in  the  latter,  it  was  sufficiently  alleged  that 
the  deceased  came  to  bis  death  through  in- 
juries suffered  as  the  result  of  the  negligent 
acts  of  the  defendants,  which  are  set  forth 
in  substantially  the  same  terms  in  both 
pleadings.  It  is  true  that  in  the  former  ap- 
peal counsel  urged  plaintiff's  right  to  main- 
tain the  suit  for  her  exclusive  benefit  under 
sections  2881,  2882,  0>mp.  Laws  1009,  which 
contention  was  overruled.  The  facts  alleged, 
however,  are  the  same  so  far  as  the  cause 
of  the  Injuries  resulting  in  the  death  of  de- 
ceased are  concerned,  out  of  which  the  cause 
of  action  accrued ;  and  It  Is  what  the  plead- 
ings Btate  by  which  we  niust  be  governed, 
instead  of  the  argument  and  theories  of  coun- 
sel, pnt  forward  In  a  futile  effort  to  sustain 
plaintiff's  exclusive  right  to  a  recovery  con- 
trary to  the  provisions  of  the  statute.  The 
right  of  action  was  given  by  the  statute,  bas- 
ed upon  the  acts  of  negligence  complained  of, 
to  the  parties  therein  named,  and  we  there- 


fore hold  that  there  was  no  change  of  the 
cause  of  action  from  one  law  to  another.  M., 
K.  &  T.  Ry.  Co.  V.  Wulf,  226  U.  S.  570,  33 
Sup.  Ct.  135,  57  L.  Ed.  355,  Ann.  Cas.  1914B, 
134 ;  Neubeck  v.  Ljnch,  37  App.  D.  C.  576,  37 
h.  R.  A.  (N.  S.)  813. 

[2]  The  other  propositions  urged  present 
the  question  as  to  whether  or  not  under  an 
amendment  bringing  in  new  parties  a  new 
cause  of  action  is  stated  and  the  statute  of 
limitations  has  run  as  to  said  new  parties. 
Section  4692,  Rev.  Laws  1910,  provides: 

"Of  the  parties  to  the  action,  those  who  are 
nnited  in  interest  must  be  joined*  as  plaintiffs 
or  defendants;  but  if  the  consent  of  one  who 
should  have  been  joined  as  plaintiff  cannot  be 
obtained,  he  may  be  made  a  defendant ;  the  rea- 
son being  stated  in  the  petition." 

Section  4790,  Rev.  Laws  1910,  provides: 
"The  court  may,  before  or  after  judgment,  in 
furtherance  of  justice,  and  on  such  terms  as 
may  be  proper,  amend  any  pleading,  process  or 
proceeding  by  adding  or  striking  out  the  name 
of  any  party,  or  correcting  a  mistake  in  the 
name  of  a  party,  or  a  mistake  in  any  other  re- 
spect, or  by  inserting  other  allegations  material 
to  the  case,  or  conform  the  pleading  or  proceed- 
ing to  the  facts  proved,  which  such  amendment 
does  not  change  8ul>stantiaIIy  the  claim  or  de- 
fense; and  when  any  proceeding  fails  to  con- 
form, in  any  respect,  to  the  provisions  of  this 
Code,  the  court  may  permit  the  same  to  be  made 
conformable  thereto  by  amendment." 

The  amendment  was  permitted  by  the 
court,  and  was  in  fact  made,  because  of  the 
objections  of  defendants  in  error  to  the  suffi- 
ciency of  the  original  petition,  and  the  right 
of  the  court  to  permit  the  amendment  to  be 
made  Is  not  presented  for  our  consideration. 
There  is  presented,  however,  the  plea  of  the 
statute  of  llmitatl(ws  to  the  petition  as  so 
amended.  The  demurrer  treats  the  right  of 
the  different  plaintiffs  to  recover  as  being 
several,  and  urges  the  bar  of  the  statute  of 
limitations  to  each  of  them  individually. 

[J]  Tnere  Is  only  one  action  authorized  by 
the  statute,  and  the  same  death  cannot  be 
sued  for  In  separate  actions  by  the  various 
Individuals  sustaining  damage  thereby ;  and, 
as  held  In  the  former  appeal,  where  a  person 
for  whose  death  suit  is  brought  left  neither 
widow  nor  children  nor  father  surviving 
him,  but  left  a  mother  and  brothers  and  sis- 
ters, the  mother,  brothers,  and  sisters  all 
come  within  the  meaning  of  the  term,  "next 
of  kin,"  and  are  necessary  parties  to  the 
maintenance  of  the  suit  (Shawnee  Gas  & 
Electric  Co.  v.  Motesenbocker,  supra),  and  it 
was  further  held  that  their  absence  amounted 
to  a  defect  of  parties,  objection  to  which  de- 
fect, having  been  taken  in  due  time,  was  sus- 
tained and  the  case  reversed  for  that  reason. 
The  mother,  however,  was  a  party  to  the 
original  petition,  and  was,  and  stlU  is,  In- 
terested in  the  cause  of  action,  and  is  stlU  a 
necessary  and  proper  party.  There  Is  thus 
presented  the  question  whether  or  not  the 
amendment  adding  the  brothers  and  sisters 
had  the  effect  of  setting  up  a  new  and  dif- 
ferent cause  of  action,  and,  If  so,  same  would 
be  barred,  and.  If  not,  the  amendment  would 
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relate  back  to  the  filing  of  tbe  origiDal  peti- 
tion 80  as  to  prevent  the  bar  of  the  statute. 

Conceding,  as  we  must,  that  it  Is  necessary 
to  set  forth  by  proper  allegations  the  exist- 
ence and  names  of  beneficiaries  in  order  for 
the  petition  to  state  a  good  cause  of  action, 
it  is  nevertheless  but  one  of  the  essential  ele- 
ments thereof,  and  does  not  of  Itself  consti- 
tute a  complete  cause  of  action  apart  from 
the  other  allegations,  and  a  failure  to  so 
state  merely  results  in  defectively  stating  a 
cause  of  action,  which  defect  might  be  waiv- 
ed, and  can  be  cured  by  amendment  Hiere 
are  a  number  of  cases  which  hold  that  tbe 
absence  of  such  an  allegation  is  fatal  to 
plaintiff's  right  of  recovery,  and  that  the  de- 
fect cannot  be  corrected  by  amendment  after 
the  statute  of  limitations  has  run,  for  the 
reason  that  the  amendment  is  held  to  be  the 
statement  of  a  new  cause  of  action;  while 
there  are  other  authorities  of  equal  weight 
and  dignity,  and  whose  opinions  are  entitled 
to  great  respect,  which  hold  to  the  view  that 
such  a  defect  can  be  remedied  by  amendment, 
and  that  the  amendment  does  not  state  a  new 
cause  of  action,  subject  to  the  bar  of  the  stat- 
ute of  llmltaUoDB.  In  M.,  K.  &  T.  By.  Co.  v. 
TVulf,  supra,  the  action  was  commenced  by 
Sallle  Wulf,  In  her  individual  capacity,  for 
the  death  of  her  son,  which  occurred  Novem- 
ber 27, 1908.  On  January  8, 1911,  she  amend- 
ed her  petition  by  showing  that  the  action 
was  brought  in  her  capacity  as  administra- 
trix The  plea  of  limitation  was  Interposed 
on  the  ground  that  the  amendment  set  up  a 
new  and  distinct  cause  of  action,  which  con- 
tention was  overruled  by  the  Supreme  Court 
of  the  United  States,  In  the  "following  lan- 
guage: 

"It  seems  to  us,  however,  that,  aside  from  the 
capacity  in  which  the  plaintiff  assumed  to  bring 
her  action,  there  is  no  snbBtantial  difference 
between  the  original  and  amended  petitions.  In 
the  former,  as  in  the  latter,  it  was  sufficiently 
averred  that  the  deceased  came  to  his  death 
through  injuries  suffered  while  he  was  employ- 
ed by  tbe  defendant  railroad  company  in  intei^ 
state  commerce;  that  his  death  resulted  from 
the  negligence  of  the  company  and  by  reason  of 
defects  in  one  of  defendant's  locomotive  en- 
gines, due  to  its  negligence.    •    •    •  " 

This  case  was  followed  by  the  Supreme 
Court  of  this  state,  and  the  same  rule  an- 
nounced on  a  Edmllar  state  of  facts  In  M.,  K. 
&  T.  Ry.  Co.  V.  Lenahan,  39  Okl.  283, 135  Pac. 
383.  Nenbeck  v.  Lynch,  supra,  was  an  action 
for  the  recovery  of  damages  for  the  alleged 
negligent  killing  of  one  William  Moore,  on 
February  13,  1909,  brought  by  the  adminis- 
trator. On  March  — ,  1911,  plaintUf  amend- 
ed his  declaration  by  inserting  an  allegation 
that  plaintiff's  decedent  left  surviving  him 
a  widow  and  four  minor  children,  etc.  The 
statute  of  limitations  was  pleaded  to  this 
amendment,  and  the  plea  overruled.  In  the 
opinion  it  is  said: 

"Conceding,  as  we  must  that  the  averment, 
setting  forth  the  beneficiaries  is  one  of  the  in- 
gredients necessary  to  state  a  cause  of  action" 
under  a  statute  "for  the  wrongful  and  negligent 


killing  of  a  person,  It  Is  neverthdess  bat  one  of 
the  elements,  and  does  not,  of  itself,  constitnte 
a  cause  of  action,  or  a  separate  cause  of  ac- 
tion. The  averment  is  essential,  together  with 
other  allegations  of  the  petition,  to  state  a  prop- 
er cause  of  action.  Its  omission  merely  results 
in  stating  a  defective  cause  of  action,  wliidi 
may  be  cured  by  an  amendment  which  will  re- 
late back,  in  pomt  of  time,  to  tbe  filing  of  the 
original   petition." 

In  support  of  this  rule,  the  opinion  cites 
the  following  cases:  Love  v.  So.  By.  Co.,  108 
Tenn.  104,  65  S.  W.  475,  55  L.  R.  A.  471; 
Geroux  v.  Graves,  62  Vt  280,  19  AtL  987; 
Burlington  &  M.  B.  Co.  v.  Crockett,  17  Neb. 
570,  24  N.  W.  219;  Walker  v.  Lake  Shore 
&  M.  S.  B.  Co.,  104  Mich.  606,  62  N.  W.  1032. 

It  has  also  been  held,  In  an  action  brought 
by  one  partner  upon  a  cause  of  action  be- 
longing to  a  partnership,  that  an  amendment 
may  be  filed,  bringing  the  action  on  behalf  of 
the  partnership,  and  that  such  amendment 
is  not  equivalent  to  stating  a  new  cause  of  ac- 
tion, and  will  relate  back  to  the  commence- 
ment of  the  suit,  and  that  the  statute  of  limi- 
tations will  not  defeat  a  recovery  thereon. 
Dixson  V.  Dixson,  19  Iowa,  512;  Martin  v. 
Young,  85  N.  C.  156. 

Tbe  Supreme  Court  of  Illinois,  In  IT.  S.  Ins. 
Co.  ▼.  Ludwig,  108  111.  514,  In  an  action  on  an 
insurance  policy,  by  plaintiff  in  her  own 
right,  and  as  guardian  for  two  minor  as- 
signees of  the  insurance  policy,  permitted  an 
amendment  substituting  the  administrator, 
who  was  held  to  be  the  proper  party  to  main- 
tain the  action. 

In  Hougland  et  al.  v.  Avery  Coal  &  Mining 
Co.,  246  111.  609,  93  N.  B.  40,  it  is  said: 

"Where  it  appears,  on  the  trial  of  an  action 
for  willful  violation  of  the  Mines  and  Miners 
Act,  that  one  of  the  children  of  the  deceased 
miner  has  not  been  joined  with  the  others  as 
plaintiff,  it  is  not  error  to  allow  an  amendment, 
joining  such  child  as  a  plaintiff,  even  thouch 
more  than  one  year  has  passed  since  the  in- 
jury, aa  the  addition  of  the  necessary  party 
picuntiff  is  not  the  commencement  of  a  new  suit 
nor  tbe  statement  of  a  new  case." 

In  Hooper  v.  RaUroad  Ca,  107  Tenn.  712, 
65  S.  W.  405,  the  action  was  brought  by  an 
administrator  for  damages  for  personal  in- 
juries resulting  in  death  of  bis  intestate, 
and  the  complaint  was  amended  so  as  to 
strike  out  the  name  of  one  beneficiary  and 
substitute  the  name  of  another  and  different 
one,  and  It  was  held  said  amendment  did 
not  Introduce  a  new  cause  of  action,  and  re- 
lated to  the  commencement  of  the  suit  so  as 
to  defeat  the  plea  of  limitations. 

In  Love  v.  So.  By.  Co.,  108  Tenn.  104,  65 
S.  W.  475,  55  L.  B.  A.  471,  the  same  court 
permitted  an  amendment,  In  an  action  by  an 
administrator  for  Injuries  resulting  la  death 
of  the  deceased,  to  show  the  existence  and 
names  of  the  beneficiaries  entitled  to  recover, 
where  no  such  allegations  were  contained  in 
the  original  pleading,  which  amendment  was 
held  to  relate  to  the  commencement  of  the 
suit  so  as  to  prevent  the  running  of  the  stat- 
ute of  limitations  from  and  after  the  Issu- 
ance of  the  Bummona. 
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In  B.  ft  ML  Ry.  Co.  v.  Crockett,  Adm'z,  17 
Neb.  570,  24  N.  W.  219,  the  court  said  that 
it  was  remarkable  that  a  trial  court  woAld 
refuse  to  permit  an  amendment  to  the  peti- 
tion, In  an  action  by  the  personal  represent- 
ative of  a  deceased  person  to  recover  dam- 
ages for  his  death,  to  show  that  the  deceased 
left  a  widow  or  next  of  Un,  or  both,  accord- 
ing to  the  facts. 

In  Waltz  V.  Penn.  Ry.  Co.,  216  Pa.  St  165, 
66  Atl.  401,  action  was  brought  in  the  name 
of  the  father,  to  recover  damages  for  the 
death  of  an  infant  son,  and  subsequently  and 
after  the  period  of  limitations  had  expired, 
at  the  instance  of  the  mother  the  record  was 
amended  so  as  to  Include  her  as  a  party 
plalntltr,  and  a  verdict  in  favor  of  both  par- 
ents was  upheld,  notwithstanding  the  fail- 
ure to  join  them  both  at  the  Inception  of  the 
suit 

Walker  v.  Hallway  Co.,  104  Mich.  609,  62 
N.  W.  1032,  was  an  action  to  recover  dam- 
ages sustained  by  the  wife  and  children  of 
deceased  by  his  death,  which  was  alleged  to 
have  been  caused  through  the  negligent  acts 
of  the  defendant.  Upon  reversing  the  case 
for  errors  occurring  at  the  trial,  the  court 
called  attention  to  the  fact  that  the  petition 
did  not  set  out  the  existence  of  the  wife  and 
children  of  deceased  who  wonld  be  entitled 
to  damages  by  reason  of  his  death,  and  stat- 
ed that  the  defect  could  be  cured  by  amend- 
ment. 

In  Trask  ▼.  Bolae  King  Placers  Co.,  26 
Idaho,  290,  142  Paa  1073,  action  was  com- 
menced by  the  mother  on  the  theory  that 
she  could  recover  for  injuries  to  her  minor 
son,  in  her  own  behalf,  and  as  natural  guard- 
ian of  the  minor.  The  case  was  tried  on  this 
theory  and  at  the  close  of  the  evidence,  by 
agreement,  an  amendment  was  permitted  by 
inserting  in  the  title  the  additional  words, 
"for  herself  and  on  behalf  of  her  minor  son 
W.  B.  Trask,"  and  it  was  held  that  the  al- 
lowance thereof  did  not  oonstltnte  a  new 
cause  of  action. 

Geroux's  Adm'r  v.  Graves,  62  Vt  280,  10 
Atl.  987,  was  an  action  for  the  neglect  of 
defendant,  resulting  in  the  death  of  plain- 
tUTs  intestate.  The  trial  court  dismissed 
an  amended  declaration  alleging  the  existence 
and  names  of  the  next  of  kin  of  deceased, 
and  this  action  was  reversed  by  the  Supreme 
Court  on  the  ground  that  the  amendment  did 
not  declare  on  a  different  cause  of  action. 

The  Supreme  Court  of  Kansas,  in  Huckle- 
brldge  et  al.  v.  A.,  T.  &  8.  P.  By.  Co.,  66  Kan. 
443,  71  Pac.  814,  held  that  an  amendmmt 
of  a  petition  for  damages  by  the  addition  of 
the  name  of  a  party  plalntlfr  did  not  change 
substantially  the  claim  or  defense,  and  that 
such  an  amendment,  made  more  than  two 
years  after  the  cause  of  action  accrued,  re- 
lated ba<^  to  the  date  of  the  commencement 
of  the  action,  and  that  the  cause  of  action 
was  not,  for  that  reason,  barred  by  the  stat- 
ute of  limitations. 


All  of  the  cases  on  either  side  of  this 
proposition  turn  upon  the  point  as  to  wheth- 
er an  amendment  bringing  in  additional  par- 
ties sets  up  a  new  cause  of  action  or  not, 
and  the  net  result  of  the  decisions  is  that 
where  the  court,  in  any  particular  case, 
reaches  the  conclusion  that  the  amendment 
sets  up  a  new  cause  of  action,  then  it  Is  held 
that  the  bar  of  the  statute  of  limitations  ap- 
plies, while  If  the  court  should  reach  the 
opposite  conclusion,  a  different  result  would 
be  arrived  at  Whichever  conclusion  may  be 
reached  In  any  given  case  will  be  supported 
by  a  goodly  number  of  precedents,  and  the 
opinion  of  the  court  may  be  subjected  to  the 
criticism  that  it  is  in  conflict  with  a  respect- 
able number  of  authorities;  but,  keeping  in 
mdnd  the  purpose  of  allowing  amendments, 
'  and  the  liberal  rule  which  is  evidently  pre- 
I  scribed  by  the  statute  hereinbefore  quoted, 
I  courts  should  be  inclined  to  disregard  subtle- 
ties and  answer  technical  objections  to  the 
I  sufficiency  of  a  pleading  in  an  honest  effort 
to  determine  the  real  issues  on  their  merits, 
and  to  try  and  do  substantial  Justice  to  the 
litigants  before  them;  and,  when  this  rule 
Is  appUed,  it  serves  as  a  complete  answer  to 
the  contention  that  a  new  cause  of  action  is 
pleaded,  to  which  the  statute  of  limitations 
may  be  successfully  urged,  when  a  new  plead- 
ing is  filed,  curing  a  defect  in  the  original 
pleadings,  which  might  have  been  waived 
under  the  terms  of  our  statute,  unless  urged 
in  the  manner  pointed  out  therein.  It  ap- 
pears to  us  that  the  Legislature  has  en- 
Joined  upon  the  courts  of  this  state  by  posi- 
tive enactment  a  liberal  rule  of  procedure, 
authorizing  amendmmts  In  furtherance  of 
Justice,  when  same  do  not  substantially 
change  the  claim  or  defense,  and  we  do  not 
think  we  ought  to  adopt  a  policy  that  would 
defeat  substantial  Justice  by  Indulging  in 
fine  spun  theories  woven  around  technical 
rules  of  procedure  or  defects  in  pleadings 
that  go  to  the  form  rather  than  the  sub- 
stance; and,  where,  as  in  this  case,  an 
amendment  is  not  necessary  to  confer  upon 
the  court  Jurisdiction  of  the  suit,  and  does 
not  change  the  essential  elements  of  the 
cause  of  action,  but  merely  supplies  an  omis- 
sion necessary  to  a  good  statement  of  the 
case  pleaded,  or  furnishes  an  additional 
averment  required  to  clothe  the  court  with 
complete  power  to  hear  and  make  final  dis- 
position of  the  matter  at  issue,  and  to  fully 
determine  the  rights  of  all  parties  in  inter- 
est we  do  not  think  the  plaintiff  should  be 
denied  relief  for  that  reason.  There  is  but 
one  right  of  action  given  in  the  statute,  which 
Is  not  severable  (K.  C,  M.  &  O.  By.  Co.  v. 
Shutt.  21  Okl.  06,  104  Pac.  61,  138  Am.  St 
Rep.  870,  20  Ann.  Cas.  258),  and,  the  action 
having  been  commenced  In  due  time  by  a 
party  interested  therein,  same  might  pro- 
ceed to  Judgment  in  the  absence  of  objection 
upon  the  ground  of  defect  of  parties,  and  a 
recovery  would  be  a  bar  to  another  suit  in 
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the  same  cause.  Under  the  statute  the  le- 
oovery  must  be  for  the  exclusive  benefit  of 
the  next  of  kin,  to  be  distributed  In  the 
same  manner  as  personal  property,  of  the 
deceased,  that  is,  whatever  Judgment  migbt 
be  obtained  in  this  case  would  be  shared  by 
the  plaintiffs  herein  in  the  same  proportion 
that  tbey  would  share  in  the  distribution  of 
any  personal  property  which  may  have  be- 
longed to  his  estate  at  the  time  of  his  death, 
irrespective  of  the  measure  of  damages  that 
may  regulate  the  amount  of  plaintiffs'  re- 
covery. 

We  are  therefore  of  the  otrfnion  that  the 
action  of  the  trial  court  in  sustaining  the 
demurrers  is  erroneous,  and  should  be,  and 
the  same  is  hereby,  reversed,  and  this  case 
remanded  for  furtlier  proceedings  In  accord- 
ance with  this  opinion.  All  the  Justices 
concur. 


GOODNEB  KRUMM  C».  v.   J.  Ti.  OWENS 
MFG.  CO.    (No.  5075.) 

(Supreme  Court  of  Oklahoma.    Sept  28,  1915.) 
(Syllatu*  by  the  Court.) 

1.  COBFOBATIONS  «=o661— FOBEION  CORPORA- 
TIONS —  RioHT  TO  Sue  —  Compuance  with 
Statute. 

No  foreign  corporation,  except  those  created 
aoielj  for  religious  and  charitable  purposes, 
transacting  exclusive  intrastate  business  within 
this  state,  which  shall  have  failed  to  file  in  the 
office  of  the  secretary  of  state  a  certified  copy  of 
its  charter  or  articles  of  incorporation,  or  shall 
have  failed  to  appoint  an  agent  who  shall  be  a 
citizen  of  the  state  and  reside  at  the  state  capi- 
tal, upon  whom  service  of  process  may  be  made 
in  any  action  in  which  the  corporation  may  be 
a  party,  in  compliance  with  sections  1335  and 
1336,  Rev.  Laws  1910,  Ana.,  can  maintain  any 
suit  or  action,  either  legal  or  equitable,  in  any  of 
the  courts  of  this  state,  upon  any  demand, 
whether  arising  out  of  contract  or  tort. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  §|  2536,  2539,  2542-2644,  2546,  2563- 
2567;  Dec.  Dig.  <S=966l.] 

2.  Corporations  €=363&— Foreign  Oobpoba- 
TioNa— State  Contboi/— Limitations. 

The  only  limitations  upon  this  power  of  the 
state  to  exclude  a  foreign  corporation  from  do- 
ing business  within  its  limits,  or  having  offices 
for  that  purpose,  or  exact  conditions  for  allow- 
ing the  corporation  to  do  business,  or  hire  offices 
there,  arise  when  the  corporation  is  in  the  em- 
ploy of  the  federal  government,  or  where  its 
business  is  strlctiy  commerce,  interstate  or  for- 
eign. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  H  2505-2509,  2571 ;  Dec.  Dig.  «=» 
636.] 

3.  Appeal  and  Bbbob  «=»773  —  Failure  to 
File  Brief— Decision. 

Where  plaintiff  in  error  has  completed  his 
record  and  hied  it  in  this  court,  and  has  served 
and  filed  a  brief,  in  compliance  with  the  rules  of 
this  court,  and  defendant  in  error  has  neither 
filed  a  brief  nor  offered  any  excuse  for  such  fail- 
ure, the  court  is  not  required  to  search  the  rec- 
ord to  find  some  theory  upon  which  the  judg- 
ment may  be  sustained ;  and,  where  the  brief 
filed  appears  reasonably  to  sustain  the  assign- 
ments of  error,  the  court  may  reverse  the  judg- 


ment  in   accordance   with   the  prayer  of   the 
plaintiff  in  error  or  the  rights  of  the  parties. 

pSd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §i  3104,  3108-3110;  Dec  Dig. 
«=»773.] 

Commissioners'  Opinion,  Division  No.  4. 
Error  from  District  Court,  Oklahoma  Coun- 
ty;  George  W.  Clark,  Judge. 

Action  by  the  J.  Xj.  Owens  Manufacturing 
Company,  a  corporation,  against  the  Good- 
ner  Krumm  Company,  a  corporation.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.    Reversed   and  remanded,  with  direc- 

tlODB. 

T.  W.  Jones,  Jr.,  of  Weatherford,  for  plain- 
tiff in  error.  Burwell,  Crockett  &  Johnson, 
of  Oklahoma  City,  for  defendant  in  error. 

BOBBBRTS,  C.  This  case  comes  here 
from  the  district  court  of  Oklahoma  county, 
and  is  an  action  in  replevin,  brought  by  the 
defendant  in  error,  to  recover  certain  per- 
sonal property  held  by  the  sheriff  in  said 
county  under  an  execution  issued  upon  a 
judgment  In  favor  of  plaintiff  in  error  and 
against  J.  L.  Owens  &  Co.  The  petition  con- 
tains the  usual  allegations  required  in  an 
action  of  this  kind  for  the  possession  of  per- 
sonal property,  with  damages  for  wrongful 
detention  in  the  sum  of  $200.  No  redelivery 
bond  was  given,  and  the  plaintiff  below,  de- 
fendant in  error,  received  and  retained  the 
property.  In  due  course  the  plaintiff  in  er- 
ror was  substituted  as  defendant  as  the  real 
party  In  Interest 

After  substitution  the  defendant  answer- 
ed by  general  denial,  and,  further,  by  spedflc 
denials:  (a)  That  plaintiff  is  a  corporation 
organized  and  existing  under  the  laws  of  the 
state  of  Maine ;  and  (b)  by  alleging  that  the 
plaintiff  is  a  foreign  corporation,  not  organiz- 
ed for  religious  or  charitable  puriMses,  and 
has  not  filed  with  the  secretary  of  state  of 
Oklahoma  a  certified  copy  of  Its  charter  or 
articles  of  Incorporation  as  required  by  law ; 
that  it  has  not  appointed  an  agent,  a  citizen 
of  the  state  of  Oklahoma,  residing  at  the 
state  capital,  upon  whom  service  can  be  bad ; 
and  further  says  that  no  copy  of  any  such 
appointment  or  commission  has  been  filed 
in  the  ofilce  of  the  secretary  of  state  of  the 
state  of  Oklahoma,  and  has  in  all  respects 
failed  to  comply  with  chapter  10,  art  1,  of 
the  Session  Laws  of  1909  of  the  SUte  of 
Oklahoma,  and  for  said  reason  has  no  legal 
cai>acity  to  maintain  this  suit  and  action. 
The  prayer  is  for  the  return  of  the  property 
and  $250  damages.  The  answer  was  duly 
verified. 

Upon  these  issues  the  case  was  tried  to  a 
jury,  and  verdict  and  Judgment  rendered 
for  the  plaintiff.  Motion  for  new  trial  was 
made  and  overruled,  exceptions  saved,  and 
defendant  brings  error. 

[1]  The  principal  contention  of  plaintiff  in 
error  is  that  Uie  defendant  in  error  is  a 
foreign  cori)oration  transacting  business  In 
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this  state,  ancl  had  failed  and  neglected  to 
comply  with  the  laws  of  the  state  by  filing 
a  copy  of  its  articles  of  Incorporation  and 
appointing  bn  agent  npon  whom  service 
could  be  had. 

The  provisions  of  the  statute  above  refer- 
red to  are  found  in  sections  1335,  1336,  1337, 
and  1341,  Ber.  St  Okl.  1910,  Ann. 

Section  1335  is  as  follows: 

"No  foreign  corponation,  except  createa  solely 
for  religloua  or  charitable  purposes,  shall  trans- 
act bnsinesB  within  this  state  until  it  shall  have 
filed  in  the  office  of  the  secretary  of  state  a 
certified  copy  of  its  diarter  or  articles  of  incor- 
poration, which  shall  be  recorded  in  a  book  to 
be  kept  by  the  secretary  of  state  for  that  pur- 
pose, and  shall  have  paid  the  fees  reouired  by 
law." 

SectiLoa  1336  provides  for  appointment  of 
agent. 

Section  1337  provides  for  record  of  ap- 
pointment. 

Section  1341  provides  as  follows: 

"No  foreign  corporation,  as  above  defined, 
which  shall  fail  to  comply  with  tliis  article,  can 
maintain  any  snit  or  action,  either  legal  or  eq- 
uitable, in  any  of  the  courts  of  this  state,  upon 
any  demand,  whether  arising  out  of  contract  or 
tort" 

From  the  fact  that  defendant  In  error  has 
tailed  to  serve  and  file  briefs  in  support  of 
its  defense  we  take  it  that  it  is  admitted  that 
It  was  "a  foreign  corporation  doing  business 
In  this  state,"  in  the  full  sense  contemplated 
In  this  statute,  and  therefore  acting  in  vio- 
lation of  law.  Nor  is  there  any  question  of 
interstate  commerce  involved  herein. 

[2]  That  brings  us  squarely  to  the  ques- 
tion as  to  whether  the  statutes  above  refer- 
red to  are  valid  and  enforceable,  in  this  state ; 
In  other  words,  conceding  that  defendant  in 
error  had  violated  the  letter  and  spirit  of 
the  statutes  In  this  state  in  this  particular, 
is  it  subject  to  the  p^ialties  provided  there- 
in? We  think  it  Is.  The  right  of  a  state  to 
require  a  foreign  corporation,  as  a  condi- 
tion precedent  to  doing  business,  and  pro- 
liiblt  the  right  to  use  our  courts  to  enforce 
demands  in  contract  or  tort,  is  universally 
nphrid,  so  far  as  we  have  been  able  to  as- 
certain, and  the  only  difference  in  opinion 
seems  to  be  on  the  question  of  right  to  comply 
wltlk  the  law  after  the  commencement  of  the 
action  and  before  Judgment  The  question  of 
this  right,  however,  does  not  arise  in  this 
case,  for  the  reason  there  has  l>een  no  at- 
tempt to  comply  with  the  laws. 

G.  Heileman  Brewing  Co.  v.  Peimeisl,  85 
Minn.  121,  88  N.  W.  441 : 

"A  foreign  corporation  doing  business  in  this 
state  without  first  complying  with  the  provision 
of  Laws  1899,  c.  68,  cannot  maintain  an  action 
in  the  courts  ol  ttuB  state  npon  any  contract  or 
demand  growing  ont  of  such  unlawful  business, 
nor  will  compliance  by  it  with  the  statute  after 
the  making  of  any  such  contract  or  after  the 
commencement  of  an  action  thereon,  remove  the 
bar  of.  the  statute,  which  closes  the  doors  of  the 
courts  of  the  state  to  foreign  corporations  doing 
business  in  the  state  in  defiance  of  its  laws. 
Minneapolis  B.  Co.  v.  Beckwith,  129  U.  S.  26,  9 


Sup.  Ct  207,  32  li.  Ed.  585 :  Fritts  v.  Pahner, 
132  U.  S.  282,  10  Sup.  Ct.  93,  33  L.  Ed.  317. 

In  Pembina  Consolidated  Silver  Mining  & 
Milling  Co.  V.  Commonwealth  of  Pennsylva- 
nia, 125  U.  S.  181,  8  Sup.  Ct  737,  31  L.  Ed. 
650,  the  court  upholds  the  right  of  the  state 
to  enact  statutes  regulating  foreign  corpora- 
tions and  exclude  them,  and  says: 

"The  only  limitation  upon  this  power  of  the 
state  to  exclude  a  foreign  corporation  from  doing 
business  within  its  limits,  or  having  offices  for 
that  purpose,  or  to  exact  conditions  for  allowing 
the  corporation  to  do  business  or  hire  ofiices 
there,  arises  when  the  corporation  is  in  the  em- 
ploy of  the  federal  government,  or  where  its 
business  is  strictly  commerce,  interstate  or  for- 
eign." 

Thla  rule  is  expressly  laid  down  in  Bank 
V.  Earle,  13  Pet  619, 10  I/.  Ed.  274,  in  which 
it  is  said  in  substance: 

"The  principle  that  the  right  of  a  foreign  cor- 
poration to  engage  in  business  within  a  state 
other  than  that  of  its  creation  depends  solely 
upon  the  will  of  such  other  state  has  been  long 
settled,  and  many  phases  of  its  application  have 
been  illustrated  by  the  decisions  of  this  court" 

The  Supreme  Court  of  the  United  States, 
in  Chattanooga  Building  Ass'n  v.  Denson, 
189  V.  S.  408,  23  Sup.  Ct  630,  47  L.  Ed.  870, 
in  passing  upon  a  statute  of  the  state  of 
Alabama  very  similar  to  ours,  says: 

"It  is  urged  by  petitioner  that  it  thought  it 
had  complied  with  the  law  of  Alabama,  and  it 
was  not  an  intentional  offender  against  it,  and 
therefore  should  not  be  'repelled  from  court' 
But  the  latter  consequence  has  been  decided  to 
result  from  noncompliance  with  the  statute,  and 
we  cannot  grant  an  exemption  from  it  The 
statute  makes  no  distinction  between  an  inad- 
vertent and  a  conscious  violation  of  its  provi- 
sions, and  a  familiar  legal  maxim  precludes  a 
defense  based  on  that  distinction.  Nor  can  the 
payment  of  the  license  fee  be  urged  as  a  justifi- 
cation for  omitting  to  comply  with  the  statute. 
Such  payment  was  one  condition  to  be  perform- 
ed by  a  foreign  corporation.  The  designation 
of  a  Icnown  place  of  business  and  an  authorized 
agent  was  another,  and  was  of  so  much  impor- 
tance as  to  be  enjoined  by  the  Constitution  of 
the  state." 

From  the  foregoing  facts  as  conceded  by 
defendant  in  error  and  the  law  as  laid  down 
in  the  above  authorities,  we  are  forced  to  the 
conclusion  that  this  case  should  be  reversed. 

[3J  We  also  call  attention  to  the  fact  that 
defendant  in  error  has  neglected  to  file  briefs 
in  support  of  its  Judgment  herein.  Nor  U 
this  the  fault  of  counsel  for  defendant  in 
error.  The  writer  hereof  is  aware  of  the 
fact  that  counsel  called  the  attention  of  de- 
fendant to  the  fact  that  briefs  should  be 
filed,  but  for  some  reason  defendant  refused, 
or  at  least  neglected,  to  make  provision  for 
preparing  and  filing  briefs. 

This  court  has  said  in  Beaver  v.  Oklahoma 
State  Loan  Co.,  30  Okl.  586,  120  Pac.  943: 

"Where  plaintiff  in  error  has  completed  hie 
record  and  filed  it  in  tliis  court,  and  has  served 
and  filed  a  brief,  in  compliance  with  the  rules  of 
this  court,  and  defendant  in  error  has  neither 
filed  a  brief  nor  offered  any  excuse  for  such 
failure,  tlie  court  is  not  required  to  search  the 
record  to  find  some  tieory  upon  which  the  judg- 
ment may  be  sustained;  and,  where  the  brief 
filed  appears  reasonably  to  sustain  tjie  assign- 
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ments  of  error,  the  court  may  rererae  the  jndg- 
ment  in  accordance  with  the  prayer  of  the  plain- 
tiff in  error  or  the  riglits  of  the  parties." 

From  the  foregoing  It  la  apparent  that 
this  case  should  be  reversed  and  remanded, 
with  instructions  to  the  district  court  of 
Oklahoma  county  to  set  aside  the  Judgment 
for  plaintiff  and  render  Judgment  for  the  de- 
fendant. 

PEB  CURIAM.    Adopted  in  whole. 


COOK  et  at  7.  CHILDS  et  al.    (No.  3354.) 

(Supreme  Court  of  Oklahoma.    July  13,  1916. 

Behearing  Denied  Oct  19,  1915.) 

(Byllalu*  bv  the  Court.) 

Indians  ®=»18— Aixotmknt^-Doweb. 

The  aurviving  widow  of  a  deceased  member 
of  the  Choctaw  Tribe  of  Indians  who  died  after 
his  enrollment  was  finally  approved,  and  before 
selecting  his  allotment,  where  an  allotment  was 
afterwards  selected  in  his  name  by  an  adminis- 
trator, and  patent  issued  therefor  under  the  pro- 
visions of  section  22  of  the  act  of  Congress, 
July  1,  1002,  commonly  known  as  the  "Choc- 
taw, Chickasaw  Supplemental  Agreement,"  is 
entitled  to  dower  in  the  lands  selected  by  such 
administrator. 

[Ed.  Note. — For  other  cases,  see  Indiana,  Cent 
Dig.  I  49;  Dec.  Dig.  «=>18.] 

Error  from  District  Court,  Garvin  Coun- 
ty; B.  McMillan,  Judge. 

Action  between  EUen  Cook  and  another 
and  F.  H.  Chllds,  guardian  of  Newton  Nel- 
s<m  Chllds,  and  others.  From  the  Judgment, 
the  parties  first  mentioned  bring  error.  Be- 
versed  and  remanded,  with  directions. 

Patchell  &  Henderson,  of  Pauls  Valley,  for 
plaintiffs  In  error.  Alvin  F.  Pyeatt,  of  Pauls 
Valley,  and  Claude  S.  Arnold,  of  McAlester, 
for  defendants  In  error. 


HARDT,  J.  This  proceeding  Is  prosecuted 
to  review  a  Judgment  of  the  district  court 
of  Garvin  county  denying  dower  to  plaintiff 
In  error  Ellen  Cook,  and  ordering  a  sale  of 
the  lands  involved  herein,  and  the  proceeds 
to  be  distributed  among  the  defendants  In 
error. 

The  facts  disclosed  by  tbe  record  are  that 
one  Sim  Nelson,  a  duly  enrolled  member  of 
the  CbocCaw  Tribe  of  Indians,  departed  this 
Ufe  on  May  5,  1903,  Intestate  and  without  Is- 
sue, leaving  surviving  blm  Ellen  Nelson, 
now  Ellen  Cook,  plaintiff  In  error,  his  widow, 
and  Cordelia  Jacobs  and  Sibbie  Childs,  bis 
sisters.  At  the  time  of  his  death  the  said 
Sim  Nelson  had  not  selected  his  allotment 
of  the  lands  of  the  Choctaw  and  Chickasaw 
Nations.  After  his  death  plaintiff  In  error 
was  appointed  administratrix,  and  on  Febru- 
ary 2,  1904,  selected  la  his  name  tbe  lands 
to  which  he  would  have  been  entitled,  being 
the  lands  on  which  he  was  the  owner  of  tbe 
improvements  at  the  time  of  his  death,  and 
upon  which,  prior  to  and  at  the  time  of  his 
death,    he   resided,   with   plaintiff   in   error. 


Subsequent  to  bis  death  bla  sister  Sibbie 
Childs  died,  and  left  surviving  her  certain 
children,  some  of  whom,  and  the  grantees  of 
the  others,  began  this  action  ill  the  United 
States  Court  In  the  Indian  Territory  to  ap- 
portion the  lands  so  allotted  in  the  name  of 
said  Sim  Nelson.  All  of  the  parties  other 
than  tbe  plaintiff  in  error  agreed  that  tbe 
lands  might  he  sold  at  public  sale  and  the 
proceeds  thereof  apportioned  among  them- 
selves according  to  their  respective  several 
Interests.  Plaintiff  In  error  contended  that 
she  was  entitled  to  one-half  of  said  land  as 
dower.  The  trial  court  rendered  Judgment 
directing  the  sale  of  the  allotment  and  ap- 
portioning the  proceeds  to  the  heirs,  and  ad- 
Judged  that  plaintiff  in  error  was  not  dowa- 
ble  of  any  part  of  said  lands.  It  Is  here 
urged  on  behalf  of  plaintiff  In  error  that  she 
was  entitled  to  dower  under  the  statutes  of 
Arkansas  governing  such  matters,  while  de- 
fendants in  error  Insist  that  by  the  provisions 
of  Act  Cong.  July  1,  1902,  c.  1362,  32  Stat 
641,  known  as  the  "Choctaw  and  Chickasaw 
Supplemental  Agreement,"  they  took  title  to 
the  property  to  the  exclusion  of  the  widow, 
and  this  is  the  sole  question  presented  here 
on  this  appeal. 

By  section  11  of  said  Supplemental  Agree- 
ment it  is  provided : 

"There  shall  be  allotted  to  each  member  of 
the  Choctaw  and  Chickasaw  Tribes,  as  soon  as 
practicable  after  the  approval  by  the  Secretary 
of  the  Interior  of  his  enrollment  as  herein  pro- 
vided, land  equal  in  value  to  three  hundred  and 
twenty  acres  of  the  average  allotable  land  of 
the  Choctaw  and  Chickasaw  Nations.    •    *    •  '» 

Section  35,  supra.  Is  as  follows: 

"No  person  whose  name  does  not  appear  up- 
on the  rolls  prepared  as  herein  provided  shall 
be  entitled  to  in  any  manner  participate  in  the 
distribution  of  the  common  property  of  the 
Choctaw  and  Chickasaw  Tribes,  and  those 
whose  names  appear  thereon  shall  participate 
in  the  manner  set  forth  in  this  agreement: 
Provided,  that  no  allotment  of  land  or  other 
tribal  property  shall  be  made  to  any  person, 
or  to  the  heirs  of  any  person,  whose  name  is  on 
said  rolls,  and  who  died  prior  to  the  date  of 
the  final  ratification  of  this  agreement    •    •    • »» 

Section  22  is  as  foUows : 

"If  any  person  whose  name  appears  upon  the 
rolls,  prepared  as  herein  provided,  shall  have 
died  subsequent  to  tlie  ratification  of  this  agree- 
ment and  before  receiving  his  allotment  of  land 
the  lands  to  which  such  person  would  have 
been  entitled  if  living  shall  be  allotted  in  his 
name,  and  shall,  together  with  his  proportion- 
ate share  of  other  tribal  property,  descend  to 
his  heirs  according  to  the  laws  of  descent  and 
distribution  as  provided  in  chapter  forty-nine 
of  Mansfield's  Digest  of  the  Statutes  of  Arkan- 
sas: Provided,  that  the  allotment  thus  to  be 
made  shall  be  selected  bv  a  duly  appointed  ad 
ministrator  or  executor.'' 

By  chapter  49,  Mans.  Dig.  It  Is  provided. 

"Sec.  2522.  When  any  person  shall  die,  hav- 
ing title  to  any  real  estate  of  inheritance,  or 
personal  estate  (b),  not  disposed  of,  nor  other- 
wise limited  by  marriage  settlement,  and  shall 
be  intestate  as  to  such  estate,  it  shall  descend 
and  be  distributed,  in  parcenary,  to  his  kindred, 
male   and   female,   subject   to  the  payment  of 
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bis  debts  and  the  widow*!  dower,  in  the  follow- 
ing manner.    •    •    •" 

"Sec  2540.  The  terms,  'real  estate,'  as  nsed  in 
this  act,  gball  be  constrned  to  include  every  es- 
tate, interest  and  right,  legal  and  equitable,  in 
lands,  tenements  and  hereditaments,  except  such 
as  are  determined  or  extinguished  by  the  death 
of  the  intestate,  seised  or  possessed  thereof  in 
any  manner,  other  than  by  lease  for  years  and 
estate  for  life  of  another  person. 

"Sec.  2541.  The  term,  'mberitance,'  as  used 
in  this  act,  shall  be  understood  to  mean  real 
estate,  as  herein  defined,  descended  according 
to  the  provisions  of  this  act." 

By  chapter  53,  Mans.  Di&   It  Is  provided : 

"Sec.  2571.  A  widow  shall  be  endowed  of  the 
third  part  of  all  the  lands  whereof  her  husband 
was  seised  of  an  estate  of  inheritance  (a)  at  any 
time  during  the  marriage,  unless  the  same  shaU 
have  been  reliu'guished  in  legal  form." 

"Sec.  2582.  If  a  husband  die,  leaving  a  widow 
and  no  children,  such  widow  shall  be  endowed 
of  one-half  of  the  real  estate  of  which  such  hus- 
band died  seised,  (g)  and  one-half  of  the  per- 
sonal estate,  absolutely  and  in  her  own  right" 

Defendants  In  error  say  that  under  tbe 
anlform  holdings  of  the  Supreme  Court  of 
the  state  of  Arkansas,  before  tbe  widow 
would  be  endowed  of  any  part  of  the  lands 
of  her  husband,  he  must  at  some  time  during 
marriage  have  been  seised  thereof,  and  they 
admit  that  seisin  may  exist  in  an  equitable 
as  well  as  a  legal  estate.  This  appears  to 
have  been  the  construction  placed  upon  the 
statute  by  that  court  (Blakeney  v.  Ferguson, 
20  Ark.  547;  Drenner  v.  Walker,  21  Ark. 
539;  Tate  T.  Jay,  31  Ark.  676;  Klrby  v. 
Vantrece,  26  Ark.  868;  Coekrill  v.  Arm- 
strong, 31  Ark.  680);  and,  taking  this  as  a 
premise,  they  argue  that  Sim  Nelson,  having 
died  before  selecting  his  allotment  or  having 
received  the  same,  died  seised  of  no  estate, 
legal  or  equitable  therein,  and  expressions 
to  tbis  effect  are  found  in  a  line  of  decisions 
of  wblch  tbe  foUowing  may  serve  as  exam- 
ples: Sanders  ▼.  Sanders,  28  OkL  50,  117 
Pac.  8S8;  Scott  v.  Jacobs  et  al.,  40  OkL  522, 
140  Pac.  148;  Woodbury  v.  U.  B.,  95  O.  C.  A. 
488,  170  Fed.  802;  WaUace  v.  Adams,  143 
Fed.  716,  74  C.  O.  A.  640;  McKee  v.  Henry, 
201  Fed.  74,  110  C.  0.  A.  412 ;  Stephens  v. 
Cnwrokee  Nation,  174  U.  S.  445,  18  Sup.  Ct 
722,  43  L.  Bd.  1041.  And  defendants  in  er- 
ror therefore  conclude  that  no  right  of  dower 
exists  in  plaintiff  in  error.  In  the  former 
opinion  herein  it  was  held  by  tbe  court  that, 
by  reason  of  tbe  fact  that  Sim  Nelson  died 
without  selecting  his  allotment  and  without 
having  been  seised  of  any  estate,  legal  or 
equitable,  therein,  it  necessarily  followed,  ap- 
plying strictly  tbe  provisions  of  chapter  49, 
Mans.  Dig.,  to  tbe  conditions  as  they  existed 
In  tbe  Indian  Territory,  plaintiff  in  error 
was  not  entitled  to  dower  in  tbe  lands  of  her 
deceased  husband.  Upon  further  consider- 
ation we  are  of  opinion  that  tbis  conclusion 
does  not  necessarily  follow. 

At  this  point  a  brief  review  of  tbe  condi- 
tions existing  prior  to  the  matters  and  things 
Involved  herein,  in  our  judgment,  would  af- 
ford considerable  aid  In  determining  what 
was  tbe  Intention  of  Congress  and  tbe  tribes 


in  entering  Into  the  Supplemental  Agreement 
and  what  construction  should  be  placed 
thereon  by  the  court  In  order  to  carry  that 
Intention  into  effect 

The  "Dawes  Oommlssion"  had  been  created 
for  the  purpose  of  carrying  out  tbe  general 
scheme  of  the  federal  government  relating  to 
the  allotment  of  tribal  lands,  and  tbe  dis- 
tribution of  other  tribal  property,  and  tbe 
final  winding  up  of  tbelr  tribal  affairs,  and 
in  order  to  do  tbis  it  was  necessary  to  defi- 
nitely ascertain  tbe  number  of  Indians  en- 
titled to  participate  In  the  distribution  of  the 
tribal  property  before  the  division  could  be 
made,  and  the  Commission,  in  the  prosecu- 
tion ot  this  work,  bad  begun  tbe  preparation 
of  a  roll  that  was  to  show  the  number  of 
members  there  was  in  the  tribe,  and  the 
work  of  finally  preparing  and  completing  this 
roll  was  an  undertaking  of  such  vast  propor- 
tions that  Its  successful  completion  would 
Involve  a  labor  of  years,  and  in  the  course  of 
nature,  while  tbe  work  was  in  progress.  It 
was  inevitable  that  many  of  the  members 
would  die  and  others  be  born  into  the  tribe, 
and  It  was  necessary  that  some  fixed  and 
definite  time  should  be  adc^ted  by  which  the 
rights  of  the  individual  members  should  be 
determined,  and  the  rolls  prepared  with  ref- 
erence to  this  date,  so  that  said  rolls,  when 
so  completed,  would  show  a  complete  list  of 
all  the  members  who  were  entitled  to  partic- 
ipate in  tbe  allotment  and  distribution. 
Even  with  this  date  definit^y  fixed,  many  of 
the  persona  whose  names  appeared  thereon 
would  die  before  making  their  selection,  and 
ta  order  that  the  death  of  such  person  might 
not  disturb  the  general  scheme,  and  to  pro- 
vide for  the  disposition  of  the  share  of  those 
who  might  thus  die,  provision  was  made  by 
secticMi  22,  supra,  for  tbis  class,  whereby  it 
was  provided  that  tbe  lands  to  whidi  sudi 
person  would  have  been  entitled  should  de- 
scend to  bis  heirs  according  to  chapter  49, 
Mans.  Dig. 

As  already  stated,  much  stress  is  laid  on 
the  fact  in  the  briefs  and  oral  argument  of 
counsel  that  at  the  time  of  bis  death  tbe 
aUottee  was  vested  with  no  actual  seisin  of 
the  property  and  had  no  inheritable  interest 
or  estate  therein,  but  tbe  effect  of  section  22 
was  to  cause  the  provisions  of  chapter  49  to 
apply  to  and  govern  the  devolution  of  tbe 
property  when  so  selected  by  his  administra- 
tor. In  the  same  manner  and  with  tbe  same 
effect  as  If  such  property  had  been  allotted 
In  his  lifetime  and  had  descended  to  his 
heirs.  A  similar  provision  is  contained  in  the 
Supplemental  Treaty  entered  Into  between 
the  Commission  to  the  Five  Civilized  Tribes 
and  tbe  Greek  Nation  (Act  June  30,  1902, 
c.  1323,  32  Stat  501).  By  section  7  of  said 
act  it  was  provided: 

"All  children  bom  to  those  citizens  who  are  en- 
titled to  enrollment  under  [previoua  acts]"  sub- 
sequent "to  July  1,  IBOO,  and  up  to  and  includ- 
ing May  25,  1801,  and  living  upon  the  latter 
date,  shall  be  placed  on  the  rolls  made  by  said 
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Commission,  and  If  any  such  child  has  died 
since  May  25,  1901,  or  may  hereafter  die  be- 
fore receiving  his  allotment  of  lands  and  dis- 
tribntive  share  of  the  funds  of  the  tribe,  the 
lands  and  moneys  to  which  he  would  be  en- 
titled if  livine  shall  descend  to  his  heirs  as 
herein  provided  and  be  allotted  and  distributed 
to  them," 

In  construing  this  provision  of  the  Creeli 
Agreement,  the  Circuit  Court  of  Appeals  of 
the  Eighth  Circuit,  In  Shulthls  ▼.  McDougal, 
95  O.  C.  A.  615,  170  Fed.  529,  said: 

"The  phrase  'as  herein  provided'  refers  to 
chapter  49  of  Mansfield's  Digest  of  the  Statutes 
of  Arkansas,  which  deals  with  the  subject  of 
heirship  and  descent.  The  word  'descend'  is, 
of  course,  inapplicable  to  the  actual  contingen- 
cy provided  for  by  the  statute,  because  that  con- 
tingency contemplates  the  death  of  the  child  I>e- 
fore  he  had  actuaUy  become  seised  of  any  inter- 
est in  the  land.  The  word  'descend'  is  a  word 
of  art,  and  indicates  the  transference  of  prop- 
erty by  inheritance.  If  any  significance  is  to  l>e 
iven  to  it  as  used  in  this  section,  it  must  be 
leld  that  the  intent  of  the  parties  to  the  agree- 
ment was  that  the  land  should  pass  to  the  same 
persons  and  in  the  same  proportions  as  it  would 
have  passed  if  the  child  had  died  seised  of  it. 
Any  other  construction  simply  obliterates  this 
word,  and  makes  the  land  pass  to  the  parties 
who  are  heirs  directly  by  allotment  from  the 
tribe.  The  statute  itself  not  only  declares  that 
it  shall  'descend,'  but  also  declares  that  it  shall 
be  'allotted  and  distributed,'  to  the  heirs.  It  is 
manifest,  therefore,  that  both  ideas  were  in 
the  minds  of  the  parties  to  the  agreement. 
•  •  *  It  was  never  the  intent,  however,  ei- 
ther of  the  tribe  or  of  the  federal  government 
to  grant  to  parties  having  a  kinsman  who  had 
died  before  the  actual  making  of  the  allotment 
additional  lands  as  a  bounty.  These  kinsmen 
got  all  their  right  to  additional  lands  under  and 
through  the  enrolled  member  who  had  died. 
Whether  the  ancestor  was  actually  seised  of 
the  property  or  not  in  his  lifetime  was  immate- 
rial. It  was  the  intent  of  the  statute  that  the 
property  should  pass  by  the  same  right  and  in 
the  same  manner  that  it  would  have  passed  if 
the  person  enrolled  had  survived  to  receive  his 
allotment.  The  tribe  was  not  bestowing  such 
land  as  a  bounty,  but  was  simply  providing  for 
the  right  of  inheritance." 

In  Bamett  v.  Way,  29  Okl.  780,  119  Pac. 
418,  in  the  second  paragraph  of  the  syllabus, 
It  Is  said: 

"In  determining  who  are  the  heirs  of  a  deceas- 
ed enrolled  C'reek  Indian  who  during  her  life- 
time received  the  allotment  of  the  use  and  oc- 
cupancy of  an  allotment,  which,  after  her  death, 
was  ratified  to  her  heirs  by  virtue  of  section 
6  of  the  Original  Creek  Treaty  (Act  March  1, 
1901,  c.  676,  .31  Stat.  861),  the  laws  of  descent 
and  distribution  of  the  Creek  Nation  are  to  be 
applied  as  if  the  deceased  Indian  had  received 
title  to  her  allotment  during  her  lifetime,  and 
died  seised  thereof." 

In  Morley  v.  Fewel,  32  Okl.  452,  122  Pac. 
700,  It  is  held,  where  an  «irolled  Creek  woman 
died  October  8,  1899,  leaving  a  liusband  a 
white  man,  and  a  legitimate  daughter  of  the 
white  man,  and  where  the  daughter  died  De- 
cember 19,  1899,  unmarried  and  without  Is- 
sue, and  an  allotment  was  made  to  the  heirs 
of  the  deceased  Creek  woman  December  3, 
1901,  that  by  section  28  of  the  original  Creek 
Treaty  (Act  March  1,  1901,  c  676,  31  Stat 
869),  the  land  descended  as  if  the  deceased 
bad  died  seised  after  the  original  Creek 
Treaty  was  ratified,  leaving  the  same  per- 


sons, related  to  her  and  to  each  other  in  the 
same  way,  as  at  the  actual  time  of  ber  death. 

Other  decisions  by  this  court  supporting 
the  proposition  that,  where  an  Indian  died 
prior  to  receiving  his  allotment  and  the  lands 
were  afterwards  allotted  under  provisions 
similar  to  section  22,  the  laws  of  descent 
and  distribution  in  force  at  the  time  of  the 
selection  of  said  allotment  were  to  be  ap- 
plied, and  that  the  lands  should  descend  in 
the  same  manner  and  to  the  same  persons  in 
the  same  proportion  as  it  would  have  de- 
scended bad  the  deceased  selected  same  in 
his  lifetime  and  died  seised  thereof,  are  as 
follows :  Sanders  v.  Sanders.  28  Okl.  59,  117 
Pac.  338 ;  Hooks  v.  Kennard,  28  Okl.  457,  114 
Pac.  744;  Brady  v.  Slzemore,  33  OkL  169,  124 
Pac.  615 ;  Ground  v.  Dingman,  33  Okl.  760, 127 
Pac.  1078;  SheUenbarger  v.  Fewel,  34  Okl. 
79,  124  Pac.  617 ;  Reynolds  v.  Fewel,  34  Okl. 
113,  124  Pac.  623;  Woodward  et  al.  v.  De 
Graffenried,  36  Okl.  81,  131  Paa  162 ;  Scott  v. 
Jacobs,  40  OkL  522,  140  Pac  148;  McDougal 
V.  McKay  et  aL,  43  OkL  251,  142  Pac.  067; 
Warner  et  aL  v.  Grayson  et  aL,  149  Pac.  235. 
See,  also,  McKee  v.  Henry,  119  C.  C.  A.  412, 
201  Fed.  74.  Of  these  the  following  cases 
have  been  appealed  to  the  Supreme  Court  of 
the  United  States,  and  the  decisions  therein 
atfirmed  by  that  court:  Skelton.v.  DUl,  235 
U.  S.  206,  35  Sup.  Ct  60,  69  L.  Ed.  198; 
Slzemore  et  al.  t.  Brady,  286  U.  S.  441,  35 
Sup.  Ct.  135,  59  Ia  Ed.  308 ;  Reynolds  r.  Few- 
ell,  236  U.  S.  68,  35  Sup.  Ct.  230,  50  L.  Ed. 
466;  McDougal  v.  McKay,  237  U.  S.  372,  35 
Sup.  Ct.  605,  59  L.  Ed.  1001;  Woodward  et 
aL  T.  De  Graftenried,  238  U.  S.  284,  35  Sup. 
Ct.  764,  69  li.  Ed.  1310. 

Thus  It  Is  seen  that  the  lands  to  wblcb  de- 
ceased woold  have  been  mtitled,  after  hav- 
ing been  selected  in  his  name  by  the  adminis- 
trator, under  the  provisions  of  section  22  and 
of  chapter  49,  Mans.  Dig.,  descend  to  his. 
heirs  In  the  same  manner  and  in  the  same 
proportion  that  they  would  hare  descended 
had  be  selected  the  same  in  his  lifetime  and 
have  been  seised  thereof  at  the  time  of  his 
death.  But  for  these  provisions  the  heirs 
themselves  would  have  no  rigbt  thereto  by 
virtue  of  the  fact  that  they  stand  In  the  re- 
lation of  kinsmen  to  the  deceased;  and  their 
rights  to  participate  in  the  distribution  of 
his  share  depend  wholly  upon  these  provi- 
sions and  attach  to  the  property  at  the  time 
of  the  selection. 

It  is  urged  In  the  argument  that  because 
by  the  terms  of  section  22  it  is  provided  that 
lands  of  a  deceased  Indian,  when  allotted  in 
his  name  by  an  administrator,  shall  de- 
scend to  his  "heirs,"  the  use  of  the  word 
"heirs"  means  the  lands  shall  descend  to  the 
"heirs,"  to  the  exclusion  of  the  widow,  and 
that  because  she  was  not  named  in  section 
22  the  intention  was  manifest  that  she  was 
not  to  be  considered  in  the  descent  and  dis- 
tribution of  these  lands;  but  it  will  be  no- 
ticed that  this  same  section  22  says  said  prop- 
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erty  shall  descend  to  the  heirs  "according  to 
the  laws  of  descent  and  distribution  as  pro- 
vided by  chapter  49,  Mans.  Dig.  of  the  Stats. 
of  Ark."  Turning,  then,  to  chapter  49,  i 
2522,  we  find  that  the  provision  is  tliat: 

"When  any  person  ehall  die,  having  title  to 
any  real  estate  of  inheritance,  or  personal  es- 
tate, (b)  not  disposed  of  or  otherwise  limited 
by  marriage  settlement,  and  shall  die  intestate 
as  to  such  estate,  it  shall  descend  and  be  dis- 
tributed, in  parcenary,  to  his  kindred,  male 
and  female,  subject  to  the  payment  of  his  debts 
and  the  widow's  dower,  in  the  following  mau^ 
ner.    »    •    »" 

It  is  true  that  Congress  has  made  this 
chapter  applicable  to  the  conditions  by  ref- 
erence thereto,  and  not  by  literally  Incorpo- 
rating same  Into  the  'Supplemental  Treaty, 
but  we  can  see  no  difference  in  the  legal  ef- 
fect of  the  method  by  which  the  application 
Is  made.  Had  this  chapter  been  literally  In- 
corporated in  the  Supplemental  Treaty,  in- 
cluding the  language  above  quoted,  we  think 
It  would  not  be  seriously  contended  that  the 
widow  was  not  entitled  to  dower,  and  the 
mere  fact  of  the  act  being  made  applicable 
by  reference  thereto  makes  do  material  dif- 
ference. 

Ck>unsel  further  insist  that  no  provision  is 
made  in  chapter  49  for  dower,  and  that  chap- 
ter 53  was  not  adopted  by  virtue  of  the  ref- 
erence to  dower  In  said  chapter  49.  If  this 
were  all  of  the  legislation  upon  the  subject, 
there  might  be  some  merit  In  this  contention ; 
but  such  Is  not  the  case.  On  May  2,  1890, 
Congress  passed  an  act  (Act  May  2,  1890,  c. 
182,  26  Stat  81)  prortdlng  for  a  temporary 
government  for  Oklahoma  Territory,  and  en- 
larging the  jurisdiction  of  the  United  States 
Ck>urt8  In  the  Indian  Territory.  By  section 
31  of  this  act  certain  general  laws  of  Arkan- 
sas contained  in  Mansfield's  Digest,  including 
said  chapter  49  and  chapter  53,  entitled 
"Dower,"  were  adopted  and  extended  over 
and  put  in  force  In  the  Indian  Territory, 
where  not  locally  Inapplicable  or  In  conflict 
with  the  provisions  of  said  act  or  of  any  law 
of  Congress  relating  to  the  subjects  mentioned 
therein.  Act  June  7,  1897,  a  3,  30  Stat  83, 
contained  a  provision  that  on  and  after  Jan- 
uary 1,  1898,  the  United  States  courts  should 
have  original  and  exclusive  Jurisdiction  and 
authority  to  try  and  determine  aU  civil  cases 
In  law  and  equity  thereafter  Instituted,  and 
on  June  28, 1898,  the  President  of  the  United 
States  approved  an  act  (Act  June  28,  1898,  c. 
517,  30  Stat  504)  whldi,  by  section  26  there- 
of, provided: 

"That  on  and  after  the  passage  of  this  act 
the  laws  of  the  various  tribes  or  nations  of  In- 
dians shall  not  be  enforced  at  law  or  in  equity 
by  the  courts  of  the  United  States  in  the  Indian 
Territory." 

By  section  28  of  the  same  act  the  tribal 
courts  are  abolished,  but  with  the  reserva- 
tion In  section  29  that  has  been  construed 
as  a  restoration  to  these  courts  of  a  limited 
jurisdiction.  The  prohibition  against  the  en- 
forcement of  tribal  laws  In  the  courts  of  the 
United  States  under  the  conditions  mention- 


ed was  equivalent  to  a  revocation  or  repeal 
of  such  laws  and  a  declaration  that  they 
should  not  thereafter  control  In  any  matter 
to  be  adjudicated  in  the  courts  of  the  United 
States  (Helicker-Jarvis  Seminole  Co.  v. 
Lincoln  et  aL,  33  Okl.  425,  126  Paa  723; 
Johnson  et  al.  v.  Simpson,  40  Okl.  413,  139 
Pac.  129;  Armstrong  v.  Wood  [C.  C]  195 
Fed.  137;  Bledsoe,  Indiana  Land  Laws  [2d 
Ed.]  265);  and  the  special  provision  in  sec- 
tion 22  of  the  Supplemental  Agreement  ap- 
plying the  provisions  of  chapter  49  to  lands 
that  might  be  allotted  In  the  name  of  an  an- 
cestor was  evidently  inserted  in  said  agree- 
ment In  order  to  provide  that  such  property 
should  pass  as  other  property.  The  provi- 
sions of  chapter  53,  Mans.  Dig.,  entitled 
"Dower,"  giving  a  widow  the  right  of  dower 
in  the  lands  of  her  deceased  husband  of 
which  he  had  been  seised  at  any  time  during 
marriage,  was  extended  to  and  put  in  force 
In  the  Indian  Territory,  by  virtue  of  the 
legislation  of  Congress  above  referred  to,  and 
It  has'  been  held  that,  where  the  husband 
died  seised  of  lands,  she  would  take  dower 
therein  (Melton  v.  Lane,  29  Okl.  383, 118  Pac. 
141,  Ann.  Cas.  1^13A,  628;  Burdett  et  al. 
V.  Burdett  et  al.,  26  Okl.  416,  109  Pac.  922, 
35  L.  n.  A.  [N.  S.]  964;  Curry  et  al.  v.  Mc- 
Danlel  et  al.,  33  Okl.  19,  124  Pac.  319) ;  and 
the  right  of  a  widow  to  dower  In  the  allot- 
ment of  her  deceased  husband  who  was  an 
Indian  citizen  and  who  had  selected  an  allot- 
ment In  his  lifetime  was  declared  in  Haw- 
kins V.  Stevens,  21  Okl.  849,  97  Pac.  567,  and 
It  has  also  been  held  that  the  right  of  the 
surviving  husband  to  curtesy  in  the  allot- 
ment of  his  deceased  Indian  wife,  which  ex- 
isted In  Arkansas  by  virtue  of  the  common 
law,  was  also  in  force  In  the  Indian  Terri- 
tory (Armstrong  v.  Wood,  supra;  Johnson 
V.  Simpson,  supra). 

When  we  consider  the  legislation  of  Con- 
gress and  its  dealings  with  the  tribes,  in 
reference  to  the  tribal  property  and  affairs, 
we  are  forced  to  conclude  that,  when  a  defi- 
nite time  was  fixed  by  which  It  was  deter- 
mined that  all  Indians  living  upon  that  date 
and  whose  enrollment  should  be  finally  ap- 
proved w.ere  entitled  to  participate  In  the 
allotment  of  the  tribal  lands  and  other  tri- 
bal property,  it  was  not  the  intention  of  Con- 
gress to  create  any  Inequalities  among  the 
citizens  whose  names  should  thus  appear 
upon  the  rolls,  completed  in  accordance  with 
tills  legislation,  but  that  eadi  one  should  par- 
ticipate in  the  same  manner  and  to  the  same 
extent  in  the  distribution  of  the  tribal  prop- 
erty. It  was  never  intended  that  of  two 
citizens  duly  enrolled,  each  of  whom  was  en- 
titled to  share  in  the  tribal  property,  where 
one  had  selected  his  allotment  and  died,  his 
widow  would  be  endowed  in  his  lands,  and 
the  widow  of  the  other  who  died  before 
making  his  selection  should  be  excluded,  even 
though  he  died  In  point  of  time  later  than 
the  one  who.  In  fact,  made  his  selection. 
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The  matter  may  be  further  Illustrated  by  the 
case  of  an  Indian  citizen  who  married  a 
nondtlzen  woman  without  complying  with 
the  tribal  laws  and  customs,  and  whose  wife 
was  therefore  not  entitled  to  be  placed  upon 
said  rolls,  and  did  not  receive  an  allotment, 
but  by  their  Joint  industry  they  had  accumu- 
lated funds  and  expended  the  earnings  of  a 
lifetime  In  the  improvement  of  her  husband's 
prosijectlve  allotment,  but  before  filing  there- 
on be  died,  although  his  enrollment  had  been 
finally  approved,  leaving  no  children  bom 
of  the  marriage.  Can  it  be  said  that  it  was 
the  intention  of  Congress  and  of  the  tribes 
that  the  widow  should  be  deprived  of  the 
homestead  and  shorn  of  any  dower  in  her 
husband's  lands,  and  possession  thereof  tak- 
en from  her  and  delivered  to  her  husband's 
relatives',  who  perhaps  were  no  closer  re- 
lated than  cousins?  The  Illustration  Is  not 
extreme,  and  serves  to  show  the  results  that 
would  necessarily  follow  the  construction 
contended  for  by  defendants  in  error.  To  oar 
minds  it  is  dear  that  it  was  the  intention  of 
Congress  and  of  the  tribes'  to  provide  that 
the  property  of  the  class  mentioned  in  sec- 
tion 22  should  be  governed  by  the  same  law 
and  descend  In  the  same  manner  to  the  same 
persons  and  in  the  same  proportion  as  other 
tribal  property  of  like  character  would  de- 
scend, and  by  these  provisions-  to  obviate 
the  necessity  of  actual  seisin,  creating,  as  it 
were,  a  seisin  by  operation  of  law,  and  that 
the  purpose  and  tatention  of  incorporating 
said  section  22  in  the  act  was  to  remove 
from  the  realm  of  doubt  and  make  certain 
the  Intention  that  property  of  this  <dass 
i^ould  descend  under  the  provisions  of  chap- 
ter 49,  whereas  it  might  have  been  doubtful 
and  the  cause  of  some  speculation  as  to  how 
It  should  descend  had  this  provision  not  been 
incorporated  therein. 

Bntertalnlng  these  views  of  the  case,  and 
construing  these  various  provisions  a&'  we  do, 
there  is  no  escape  from  the  conclusion  that 
the  lands  herein  descended  to  the  heirs,  sub- 
ject to  the  widow's  right  of  dower  therein; 
and  the  Judgment  is  reversed  and  remanded, 
with  Instructions  to  set  aside  dower  to  the 
plaintiff  in  error.    All  the  Justices  concur. 


MOTT  et  al.  v,  HUM*     (No.  B496.) 

(Supreme  Court  of  Oklahoma.     Oct  5,  1915.) 

(Bfttahut  by  the  Court.) 

1.  Officers  *=»116— Pebfobmanok  of  Dtttikb 

— NEGLIQENCB— -LlABIUTT. 

Where  the  duties  of  an  of&cet  are  purely 
ministerial,  he  may  be  liable  in  damages  to  any 
one  who  can  show  he  has  suffered  a  special  in- 
jury because  of  such  officer's  failure  to  perform, 
or  negligent  performance  of  such  duty. 

[E<].  Note.— For  other  cases,  see  Officers,  Cent. 
Dig.  S§  193,  194,  196;   Dec.  Dig.  <S=»116.] 

2.  HlOHWATS  «=»198— OFnOEBS— Neouoknck 
— LlABILITT. 

An  officer  may  be  liable  to  an  individual  for 
negligence  in  the  pwformance  of  a  purely  minls- 


terial  duty,  although  the  state  or  political  subdi- 
vision thereof  which  elects  him  may  not,  under 
the  law,  be  liable  for  his  negligence. 

[Ed.  Note.— For  other  cases,  see  Hiehwayg, 
Cent  Dig.  gg  504-507;    Dec.  Dig.  «=sl98.] 

3.  Appeal  and  Ebbob  €=31001— Vxbdict— Ev- 
idence. 

Where  the  evidence  reasonably  tends  to  sup- 
port the  verdict  of  the  jury,  it  will  not  be  dis- 
turbed on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  3922»  3928-S934;  Dec.  Dig. 

€=91001.] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  County  Court,  Grant  Oonnty; 
J.  W.  Bird,  Judge. 

Action  by  Peter  Hull  against  Hairy  Mott 
and  another.  Judgment  for  plaintiff,  and  de- 
fendants bring  »ror.    Affirmed. 

Emery  H.  Breeden,  of  Medford,  for  plain- 
tiffs In  error.  Sam  P.  Ridings,  of  Medford, 
for  defendant  In  error. 

BREWEB,  C.  Peter  Hull  recovered  a 
Judgment  for  damages  of  142.50  against  Hen- 
ry Mott  and  Lawrence  Knoblauck,  and  they 
a{>peal. 

The  suit  was  based  on  a  claim  that  these 
men  excavated  for  and  put  in  a  culvert  across 
the  entire  traveled  part  of  a  public  highway, 
and  left  the  work  obstructing  the  road  In 
such  a  way  as  to  be  dangerous  to  travelers  In 
the  nighttime,  and  negligently  failed  to  erect 
sufficient  barriers  and  other  forms  of  notice 
and  warning  to  prevent  persons  using  the 
road  at  night  from  running  into  and  being 
damaged  by  the  obstructions ;  and  that  plain- 
tiff In  so  using  said  highway,  because  of  such 
negligence  of  defendants,  ran  his  car  into 
the  obstruction  and  wrecked  it,  causing  the 
damage.  The  defendants  set  up  that  they 
were  trustee  and  treasurer,  respectively,  of 
the  township  where  the  work  was  done,  and 
were  charged  by  law  with  the  power  and  du- 
ty of  repairing  the  hlghivay;  that  In  so  do- 
ing they  were  exercising  an  cfflclal  and  gov- 
ernmental function,  and  were  therefore  not 
liable  in  damages  at  the  suit  of  plaintiff. 

[1,2]  In  Shearman  &  Redfleld  oa  the  Law 
of  Negligence  (6th  Ed.)  {  312,  a  distinction  la 
made  between  nonjudicial  public  officers, 
whose  duties  are  of  a  general  public  nature, 
and  who  act  for  the  public  at  large,  and  that 
class  of  nonjudicial  officers,  who  act,  not  for 
the  public  In  general,  but  for  such  individu- 
als as  may  employ  them  for  specific  fees,  and 
in  discussing  the  liability  of  the  former  class, 
to  which  these  defendants  belong,  it  is  said 
in  section  313 : 

"  *  *  *  So  far  as  their  duties  are  absolute, 
certain,  and  imperative,  and  involve  the  execu- 
tion of  a  set  task — in  other  words,  are  merely 
ministerial — they  are  liable  in  damages  to  any 
one  who  can  show  that  he  has  suffered  a  special 
injury  through  their  neglect  in  respect  to  some 
right  which  the  law  assures  to  him.  It  is  set- 
tled law  that  a  public  officer  who  acts  malicious- 
ly towards  another,  or  who,  in  abuse  of  his  office 
and  in  violation  of  his  duty,  omits  to  act,  or  acts 
negligently,  or  proceeds  without  or  in  excess  of 
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•nthorit7.  Is  anaweraUe  In  damages  to  any  one 
who  ia  specifically  injured  thereby." 

To  sustain  the  above  text,  the  anthor  cites 
the  following  cases,  where  negligence  was 
the  basis  of  the  action:  Adsit  v.  Brady,  4 
Hill  (N.  Y.)  6S0,  40  Am.  Dec.  305 ;  Hutson  v. 
New  York,  0  N.  T.  169,  59  Am.  Dec.  526 ;  Rob- 
inson ▼.  Chamberlain,  34  K.  Y.  389,  90  Am. 
Dec.  713;  Hover  v.  Barkhoof,  44  N.  Y.  113; 
Fulton  Fire  Ins.  Co.  v.  Baldwin,  37 'N.  X. 
648;  Conroy  v.  Gale,  47  N.  Y.  665;  JcAnson 
V.  Belden,  47  N.  Y.  180;  Stack  v.  Bangs,  6 
Uns.  (N.  Y.)  262;  Kennedy  v.  Ryall,  67  N. 
Y.  379;  Moise  v.  Sweenle,  15  lU.  App.  486; 
Hayes  v.  Porter,  22  Me.  371;  Barry  v.  Ar^ 
nonld,  10  AdoL  &  Ea.  646 ;  Kolb  v.  O'Brien,  86 
ni.  210;  Cbouteaa  v.  Bowse,  56  Mo.  65;  No- 
weU  ▼.  Wright,  8  AUen  (Mass.)  166,  80  Am. 
Dec.  62. 

So  It  seems  that  the  township  officers  are 
individually  liable  to  a  person  who  may  suf- 
fer special  damages  because  of  the  negligent 
performance  by  such  officers  of  a  purely  min- 
isterial act,  not  Involving  the  exercise  of  an 
official  discretion.  The  question  of  the  neces- 
sity for  the  culvert,  its  location,  size,  mate- 
rial, and  construction  would  require  the  ex- 
ercise of  Judgment  and  discretion;  and  it 
may  be  said  in  general  that  offloers  of  whom 
the  law  requires  the  ezerdse  of  Judicial  func- 
tions, by  whatever  name  they  may  be  called, 
enjoy  the  protection  of  the  Judicial  privilege 
in  ezerdsliig  sadi  f  unctlfxts.  No  such  official 
acts  are  Involved  here.  This  case  rests  sole- 
ly on  the  claim  that  these  defendants,  after 
having  properly  exerdsed  their  discretionary 
power  as  to  the  construction  of  the  culvert, 
undertook,  in  person  and  with  the  help  of 
laborers  under  their  personal  superlntenden- 
cy,  to  do  the  work  of  making  the  culvert 
across  the  public  road,  which  required  an  ex- 
cavatioa  therein,  and  that,  after  the  excava- 
tion had  been  made,  the  road  was  left, 
through  their  negligence  and  want  of  care, 
obstructed  and  without  sufficient  barriers  or 
other  warning  to  travelers,  so  as  to  be  dan- 
gerous to  any  one  using  the  highway  at  night, 
and  tibat  sudi  negligence  resulted  in  the  dam- 
age in  this  case. 

It  is  further  contended  that  the  defendants 
cannot  be  liable,  because  the  township  is 
not  answerable  tot  the  negligence  of  its  of- 
ficers. S.  A.  James  v.  Trustees,  18  Okl.  Sd, 
90  Pac.  100,  18  li.  E.  A-  (N.  S)  1219,  11  Ann. 
Ca&  938 ;  Howard  v.  Hose  Twp.,  37  Okl.  153, 
131  Pac.  688.  But  this  does  not  necessarily 
follow.  In  Throop  on  Public  Officers,  f  727, 
the  author,  in  an  analysis  of  the  case  of 
Piercy  v.  AverlB,  87  Hun  (N.  Y.)  360,  says: 

"It  [the  opinion]  then  took  ap  the  objection 
tliat  the  defendants  cannot  be  made  liable,  bo- 
eanse  the  charter  of  the  dty  declares  that  the 
dty  shall  not  be  liable  for  any  injury,  caused 
by  a  sidewalk  being  oat  of  repair,  or  by  stepping 
upon  snow  or  ice  thereon.  The  learned  presid- 
iag  justice  said  that  this  position  is  untenable, 
since  it  has  l>een  holden  that  a  canal  contractor 
is  liable  for  neglect,  although  the  state  is  not 
Uable,  and  that  a  street  commissioner  is  liable 


for  negligence,  where  the  dty  diarter  expressly 
exempts  the  dty  from  such  liability,  and  that 
public  officers  are  not  relieved  from  liability,  be- 
cause the  public  body,  which  they  represent,  is 
not  liable.     »     •     •  f' 

See  Boblnson  v.  Chamberlain,  84  N.  Y.  389, 
90  Am.  Dec.  713,  in  which  the  officers  were 
held  Uable,  although  the  state  would  not  be. 

[3]  A  further  contention  is  made  that  the 
court  should  have  instructed  a  verdict  for 
defendants.  The  grounds  of  the  contention 
are  that  it  is  not  shown  that  defendants  per- 
sonally did  the  work  and  left  the  obstruc- 
tions in  the  road,  and  therefore,  not  being 
personally  negligent,  would  not  be  liable  for 
negligence  of  men  hired  to  work  on  the  road. 
However,  it  is  not  necessary  to  go  Into  this 
point,  which  is,  In  effect,  a  claim  that  in  such 
a  situation  the  rule  of  respondeat  superior 
does  not  apply,  and  which  claim  there  is  au- 
thority to  support;  for  in  this  case  there  i» 
sufficient  evidence  and  admissions  of  the  de- 
fendants that  they  assisted  in  and  gave  per- 
sonal supervision  to  the  woric.  It  is  not 
claimed  in  the  brief  of  appellant  that  the 
evidence  fails  to  show  negligence.  The  dalm 
is  made  only  that  it  has  not  been  fastened 
on  defendants.  On  the  question  of  negli- 
gence, the  evidence  Is  weak,  exceedingly 
weak,  and.  If  the  writer  of  this  opinion  had 
to  dedde  the  point,  he  would  hold  it  had  not 
been  established.  Yet  It  cannot  be  said  that 
there  is  no  evidence  tending  to  prove  negli- 
gence; and,  as  it  cannot  be  so  said,  it  was 
a  Jury  question,  and  the  Jury,  upon  Instruc- 
tions not  criticized  or  open  to  serious  crlti- 
dsm,  has  found  negligence.  We  have  no 
right  to  set  the  verdict  aside  in  this  situation, 
and  substitute  our  own  views  on  the  weight 
of  the  evidence. 

The  Judgment  oC  the  trial  court  should  be 
affirmed. 

PESE  CURIAM.    Adopted  In  whole. 


JOHNSON  V.  RUDISILL.     (No.  6490.) 
(Supreme  Court  of  Oklahoma.    Oct  6,  1916.) 

(BttUahu*  by  the  Court.) 

TstXL  *=»143— DntEcmoN  or  Vebdiot— Con- 

rucTiNO  Evidence. 

Where  there  is  conflict  in  the  evidence,  the 
court  cannot  direct  a  verdict 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  342,  343 ;   Dec.  Dig.  «=s>143.] 

Commissioners'  Opinion,  Division  No.  1. 
ESrror  (rom  County  Court,  Bryan  County; 
J.  li.  Rappolee,  Judge. 

Action  by  J.  Henry  Johnson  against  Isaac 
J.  Rudislll.  Judgment  for  defendant,  and 
plaintiff  brings  error.  Reversed  and  re- 
manded. 

Kyle  tc  Newman,  of  Durant,  for  plaintiff 
In  error.  W.  F.  Semple,  of  Durant,  for  de- 
fendant in  error. 

COLLIElR,  O.  This  is  an  action  brought 
by  plaintiff  In  error  against  defendant  in 
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error  on  two  negotiable  promissory  notes. 
Hereafter  tbe  parties  will  be  designated  as 
they  were  in  tlie  trial  court.  Tbe  action 
was  commenced  In  a  Justice  court,  where 
judgment  was  rendered  for  plaintiff,  from 
which  an  appeal  was  taken  by  defendant  to 
the  county  court 

Tbe  answer  admits  the  execution  <rf  the 
notes  sued  on.  Plaintiff  in  his  own  behalf 
testified:  That  he  was  the  state  manager 
for  the  National  Life  Insurance  Company,  of 
Montpeller,  Yt,  and  E.  D.  James  was  agent 
of  said  company  during  the  year  1911,  and 
was  under  the  supervision  of  the  Oklahoma 
City  oflSce,  of  which  he  was  manage.  "I 
am  the  owner  and  holder  of  said  notes.  I 
purchased  them  from  E.  D.  James  some  time 
during  the  month  of  October,  1011."  That 
said  notes  were  then  offered  in  evidence, 
without  objection  on  the  part  of  defendant, 
which  notes  are  as  follows,  to  wit: 
"?34.7».  "Dnrant,  Okl.,  Sept.  30,  1911. 

"November  1, 1911,  after  date,  for  value  receiv- 
ed, I  promise  to  pay  to  the  order  of  E.  D.  James, 
at  the  Durant  State  Bank,  thirty-four  and 
T'/ioo  dollars,  with  interest  at  the  rate  of  ten 
per  cent  per  annum  from  maturity  until  paid, 
and  in  case  of  legal  proceedings  on  this  note,  or 
if  placed  in  the  hands  of  an  attorney  for  col- 
lection, I  agree  to  pay  ten  per  cent  on  tbe 
amount  as  attorney's  fees.  I.  J.  Rudisill." 

Indorsed   on  back: 

"E.  D.  James." 
"$34.76.  Durant  OM.,  Sept  80,  1911. 

"Six  months  after  date,  for  value  received,  I 
promise  to  pay  to  the  order  of  E.  D.  James,  at 
the  Durant  State  Bank,  thirty-four  and  '*/io« 
dollars,  with  interest  at  the  rate  of  ten  per  cent, 
per  annum  from  maturity  until  paid,  and  in 
case  of  legal  proceedings  on  this  note,  or  if  plac- 
ed in  the  hands  of  an  attorney  for  collection, 
I  agree  to  pay  ten  per  cent  on  the  amount  as 
attorney's  fees.  I.  J.  RudisilL" 

Indorsed  on  back: 

"E.  D.  James." 

Defendant  testified  that  he  lived  at  Caddo, 
Okl.;  that  he  signed  something  relative  to 
a  policy  of  insurance  upon  his  life  Septem- 
ber 30,  1911,  to  the  National  Life  Insurance 
Company,  and  executed  the  two  notes  sued 
upon  as  payment  of  premium  on  said  policy. 
"I  executed  and  delivered  tbe  notes,  but  the 
policy  was  never  delivered  to  me,  I  never 
received  any  registered  mall  containing  any 
policy  Issued  to  me  by  the  National  Life  In- 
surance Company,  and  never  received  any 
policy  through  the  mall,  nor  was  the  same 
delivered  to  me  by  any  agent  or  any  one 
else,  nor  was  I  ever  advised  that  I  Mad  been 
accepted  and  that  a  policy  was  issued  to  me." 

Thereupon  the  defendant  called  plaintiff 
as  a  witness  in  his  own  behalf,  who  testi- 
fied as  follows: 

"I  am  the  general  manager  of  the  National 
Life  Insurance  Company  in  the  state  of  Okla- 
homa,   fi.  D.  James  was  soliciting  agent  for  said 


company  during  the  year  1911,  acting  under  me 
in  that  capacity  when  the  notes  sued  on  were 
executed.  I  am  not  an  officer  of  the  National 
Life  Insurance  Company,  and  do  not  own  any 
stock  in  it.  I  received  the  policy  on  the  life  of 
Mr.  I.  J.  Rudisill  from  the  National  Life  In- 
surance Company,  which  policy  was  No.  237415. 
I  mailed  this  policy  out  to  Mr.  Isaac  J.  Rudisill, 
depositing  Bame  in  the  United  States  mail  at 
Oklahoma  City,  OkL,  properly  addressed  to  Isaac 
J.  Rudisill,  Caddo,  Okl.,  with  proper  postage 
thereon,  but  did  not  register  same.  It  was  sent 
out  as  ordinary  mail.  My  return  card  address 
was  printed  upon  tbe  left-hand  corner  of  the 
envelope  In  which  the  policy  was  inclosed.  I 
wrote  him  a  letter  and  inclosed  it  in  tbe  envelope 
also,  at  the  time  I  mailed  him  the  policy.  The 
policy  was  never  returned  to  me.  I  have  writ- 
ten Mr.  Rudisill  letters,  copies  of  which  I  have 
in  my  hand,  which  were  properly  addressed,  in- 
closed in  envelopes,  with  sufncient  postage  there- 
on, and  mailed  to  him  from  Oklahoma  City,  Okl., 
addressed  to  Caddo,  Okl.,  through  the  regular 
United  States  mails.  These  letters  also  had  my 
return  card  address  on  the  left-hand  comer  of 
the  envelope,  and  none  of  them  have  ever  been 
returned  to  me." 

There  was  other  evidence  in  the  case, 
which,  in  view  of  the  conclusion  reached,  we 
deem  unnecessary  to  recite. 

Upon  the  conclusion  of  the  evidence,  the 
court  ex  mero  motu  instructed  the  jury: 

"There  is  no  evidence  before  you  to  show  con- 
sideration for  these  notes,  and  you  arc  instnicted 
to  return  a  verdict  in  favor  of  defendant." 

To  this  plaintiff  duly  excepted.  The  Jury 
returned  a  verdict  for  defendant  Within 
the  statutory  time  plaintiff  filed  a  motion 
for  new  trial,  which  was  overruled  by  the 
court,  to  which  plaintiff  duly  excepted. 
From  said  judgment,  this  appeal  is  prose- 
cuted. 

The  only  defense  pleaded  to  the  notes 
sued  upon  is  failure  of  consideration.  The 
evidence  is  In  conflict  on  this  point  The 
giving  of  said  peremptory  Instruction  in  fa- 
vor of  defendant  was  an  evasion  of  the 
province  of  the  Jury  and  a  reversible  error. 
It  is  an  elementary  principle  of  law  that  the 
trial  court  cannot  direct  a  verdict  where  It 
is  necessary  to  weigh  the  evidence  to  deter- 
mine where  the  preponderance  lies.  Free- 
man-Slpes  Co.  v.  Henson,  28  Okl.  799,  110 
Pac.  909.  Where  there  Is  evidence  reason- 
ably tending  to  sustain  an  issue  on  the  part 
of  plaintiff,  and  tbe  evidence  on  tbe  part  of 
defendant  conflicts  therewith,  a  determina- 
tion thereof  Is  for  the  Jury.  Taylor  v.  In- 
surance Co.,  25  Okl.  92,  105  Pac.  354,  138 
Am.  St  Rep.  906;  Mid.  Sav.  &  Loan  Co.  ▼. 
Sutton,  30  OkL  448,  120  Pac.  1007. 

As  the  error  pointed  out  must  work  a 
reversal  of  tliis  cause,  we  deem  it  unneces- 
sary to  review  any  other  error  assigned  in 
the  case. 

This  cause  should  be  reversed  and  re- 
manded. 

PER  CURIAM.    Adopted  ia  whole. 
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CrrX  OF  COALGATB  et  aL  v.  GENTILINI. 

(No.  5333.) 
(Supreme  C^ourt  of  Oklahoma.    Oct  6,  1915.) 

(SvOolui  hy  th«  Court.) 

1.  MumciPAi,  CoBPOKATioNS  €=>120  —  Obdi- 
KANCEs— ErnscT— Time. 

Section  3390,  Bev.  Lavrs  1910,  provides  that 
a  city  ordinance  does  not  become  operative  until 
30  days  after  its  passage  and  approval.  Held, 
that  this  does  not  render  the  ordinance  void; 
and  it  cannot  be  treated  as  not  in  existence  dur- 
ing that  time,  but,  while  it  is  inoperative,  ;et 
the  effect  and  purpose  of  the  ordinance  is,  from 
and  after  the  date  of  its  passage  and  approval,  to 
take  control  of  the  subject  of  the  ordinance. 

[Ed.  Note.— For'  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {{  274-280;  Dec.  Dig. 
«s»120.] 

2.  MUNICIPAI.    COBPOBATIORB    «=3>4S8,    489    — 

Fttbuo  Ikfkovememis— Riohxb  Of  Pbofeb- 

Ti   OWNEB— liACHES. 

When  money  has  been  expended  by  a  dty 
for  public  improvements,  and  a  property  owner 
of  the  city  sits  silently  by  and  allows  the  ex- 
penditures and  improvements  to  be  made,  with 
full  opportunity  to  prevent  its  accompUshment, 
yet  without  taking  legal  steps  to  prevent  the 
same,  after  the  money  has  been  expended,  the  im- 
provements made,  and  the  relations  of  property 
and  parties  have  been  changed,  it  is  then  too 
late  for  him  to  ask  a  court  of  equity  to  relieve 
against  that  which  his  own  laches  has  permitted 
to  be  done. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §f  1147-1162;  Qec. 
Dig.  .^=488,  488.] 

Commlasloners'  Opinion,  Division  No.  2. 
Error  from  District  Court,  Coal  County; 
Tom.  D.  McKeowu,  Special  Judge. 

Action  by  John  Geutlllni  agalnat  the  City 
of  Coalgate  and  otbers.  Judgment  for  plain- 
tiff, and  defendants  bring  error.  BeverBed 
and  remanded,  with  directions, 

Geoise  Trice,  of  Coalgate,  for  plalntifBs 
in  error.  Foosbee  &  Brimson,  of  Coalgate, 
for  defendant!  in  error. 

BREITF,  C.  This  action  was  commenced 
in  the  district  court  of  Coal  county  by  Jobu 
€tentillni,  defendant  in  error,  as  plaintiff, 
against  the  plaintiffs  in  error,  as  defendants, 
to  enjoin  the  levy  and  collection  of  certain 
special  tax  against  certain  real  estate  owned 
by  Gentllinl  in  the  dty  of  Coalgate.  A  trial 
was  bad  In  the  district  court  whicli  resulted 
in  Jndgment  in  favor  of  tbe  plaintiff  in  that 
coart,  John  Gentllinl,  and  enjoined  the  de- 
fendants from  levying  and  collecting  this 
special  tax. 

The  material  facta  In  the  case  briefly 
stated  are:  That  a  number  of  resident  prop- 
erty holders  in  the  dty  of  Coalgate  peti- 
tioned the  mayor  and  coimcll  to  establish  a 
district  sewer  embracing  certain  territory  de- 
scribed therein.  It  does  not  appear  that  tbls 
petition  was  signed  by  a  majority  of  the  resi- 
dent property  holders  of  the  proposed  dis- 
trict. But  on  May  29,  1912,  the  mayor  and 
conndl  passed  an  ordinanoe  creating  and 
eetabllsblng  the  sewer  district,  wbldi  was 


approved  by  the  mayor  May  30,  1912;  and 
on  June  6th  this  ordinance  was  published 
in  the  Becord-Registar,  a  weekly  newspaper 
published  in  the  city  of  (Coalgate ;  and  in  the 
same  issue  of  this  newspaper  the  mayor  pub- 
lished notice  that  bids  would  be  received 
on  June  12th  for  the  construction  of  this 
sewer  system,  and  on  tliat  date  awarded  the 
contract  for  the  construction  of  the  system 
for  a  sum  less  than  the  estimated  cost  of  the 
system.  The  evidence  shows  that  prior  to 
the  passage  of  the  ordinance  the .  defendant 
in  error  (plaintiff  below),  John  Gentllinl, 
bad  from  time  to  time  met  with  the  coun- 
dl  and  vigorously  protested  against  the  con- 
struction of  the  system.  But  when  the  or- 
dinance was  passed,  and  the  contract  let,  he 
took  no  further  steps  untU  the  system  had 
been  completed,  and  then  sued  out  this  ac- 
tion to  enjoin  the  levy  and  collection  of 
taxes  against  his  property  to  pay  for  the 
system,  which  had  been  completed. 

[1  ]  The  plaintiffs  in  error  contend  that.  In- 
asmuch as  the  defendant  in  error  sat  silent- 
ly by,  after  the  passage  of  this  ordinance, 
and  allowed  these  expenditures  and  public 
Improvements  to  be  made  which  would  tend 
to  benefit  his  property  without  objecting,  he 
should  not  now  be  aided  by  a  court  of  equity 
to  escape  the  duty  of  paying  for  the  benefits 
which  be  has  tacitly  accepted.  But  the  de- 
fendant in  error  insists  that  at  the  time  this 
contract  was  let,  the  coundl  was  wltliout  au- 
thority to  act;  that  the  ordinance  creating 
the  district  bad  not  become  operative;  that 
under  section  3390,  Revised  Laws  1910,  In  the 
absence  of  an  emergency  dause,  the  ordi- 
nance did  not  become  operative  until  30  days 
after  its  passage,  and  approval,  and  that  the 
contract  was  let  on  the  thirteenth  day  after 
Its  approval;  that  the  notice  for  bids  was 
published  only  one  week,  instead  of  two  con- 
secative  weeks,  as  provided  by  law ;  that  the 
petition  was  not  signed  by  a  majority  of  the 
resident  property  owners  within  the  pro- 
posed district,  and  for  these  reasons  the 
council  had  no  authority  or  Jurisdiction  to 
act  in  the  premises. 

There  seems  to  be  no  doubt  that  under 
section  989,  Snyder's  Compiled  Laws  1909, 
the  mayor  and  coundl  had  authority  with- 
out a  petition  to  establish  a  sewer  district 
City  of  Perry  v.  Davis  et  al.,  18  Okl.  427,  90 
Pac.  865 ;  City  of  Muskogee  et  al.  v.  Rambo 
et  al.,  40  OkL  672,  138  Pac.  567.  And  did 
the  fact  that  they  acted  before  the  ordinance 
creating  and  defining  the  boundaries  of  this 
district  became  operative,  deprive  them  of 
jurisdiction,  and  place  them  In  the  attitude 
of  mere  trespassers  In  having  this  work  per- 
formed? In  other  words,  was  the  ordinance 
void  simply  because  it  had  not  yet  becomo 
oi)eratlve?  We  think  not.  In  Nor.  Pac.  Ry. 
V.  Washington,  222  U.  S.  370,  32  Sup.  Ct 
160,  56  L.  Ed.  237,  the  court  was  considering 
an  act  of  Congress  which  did  not  go  into  ef- 


4s»For  other  cases  see  game  topic  and  KEY-NUMBER  in  all  Key-Numbered  Digests  and 
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feet  until  one  year  after  Its  passage,  and  it 
was  urged  there,  as  In  the  case  at  bar,  that 
as  a  result  of  tJiat  fact,  the  act  should  be 
treated  as  not  existing,  until  the  expiration 
of  a  year  from  its  passage.  But  Mr.  Chief 
Justice  White,  in  delivering  the  opinion, 
says,  "We  are  of  the  opinion  that  tills  ylew 
is  not  compatible  witb  the  paramount  au- 
thority of  Congress,"  and  holds  that  the  ef- 
fect and  purpose  of  this  act  was  to  take  con- 
trol of  the  subject  of  the  act  from  the  date 
of  its  passage,  and  that  no  such  purpose 
could  be  manifested  by  a  void  statute,  since 
a  void  statute  is  not  effective  for  any  pur- 
pose. See,  also.  Title,  etc.,  Co.  v.  Harland 
&  HolUngworth,  228  U.  S.  567,  33  Sup.  Ct. 
614,  67  L.  Bd.  969.  And  we  think  the  same 
reasoning  applies  in  the  case  at  bar,  and  that 
the  effect  and  purpose  of  this  ordinance  from 
the  date  of  the  passage  and  approval  was  to 
take  control  of  the  subject  of  the  ordinance. 
[2]  The  ordinance  could  have  been  chal- 
lenged by  a  referendum  vote.  But  this 
was  not  done.  The  legality  of  the  pro- 
ceedings under  the  ordinance  could  have 
been  challenged  In  a  court  of  competent 
Jurisdiction  before  any  outlay  was  made, 
and  before  there  was  any  <diange  in  the 
conditions  or  relations  of  the  property 
or  the  parties.  But  this  was  not  done.  And 
since  the  defendant  in  error  took  advantage 
of  none  of  the  means  at  its  hand  to  prevent 
this  outlay  of  money  for  public  Improve- 
ments tending  to  benefit  his  property,  can 
he  now  in  a  court  of  equity  be  heard  to  say 
that,  since  he  has  the  improvements,  be  will 
not  pay  the  price?  We  think  not  Equity 
aids  only  the  diligent;  and  in  Speidel  v. 
Henrid,  120  U.  S.  377,  387,  7  Sup.  Ct  610, 
612  (30  I*  Ed.  718),  Mr.  Justice  Gray,  In 
speaking  of  the  functions  of  a  court  of  equi- 
ty, says: 

"Nothing  can  call  forth  this  court  into  activity 
but  conscience,  good  faith  and  reasonable  dili- 
gence. Where  these  are  wanting,  the  court  is 
passive,  and  does  nothing.  Laches  and  neglect 
are  always  discountenanced." 

Penn  Mutual  Life  Insurance  Co.  v.  Austin, 
168  U.  S.  685,  18  Sup.  Ct  223,  42  L.  Ed.  620, 
is  a  case  In  which  the  city  of  Austin,  Tex., 
had  in  18S2  entered  Into  a  contract  with  the 
City  Water  Company  to  supply  water  and 
light  for  the  dty.  The  contract,  with  cer- 
tain options,  was  to  nin  for  20  year&  In 
1800  the  city  passed  an  ordinance  calling  an 
election  to  vote  bonds  in  the  sum  of  $1,400,- 
000  to  construct  Its  own  water  and  light 
system.  The  bonds  were  voted,  and  the  City 
Water  Company  sat  by  until  the  dty  had 
expended  about  ?1,000,000  of  tbis  amount  in 
the  construction  of  Its  water  system.  The 
company  then  came  into  court,  and  sought  to 
enjoin  the  city,  alleging,  among  other  things, 
that  the  ordinance  and  the  legislative  act  un- 
der which  It  was  passed  were  in  violation 
of  constitutional  rights  guaranteed  to  the 
company  by  the  Constitution  of  the  United 


States.  A  demurrer  to  the  itetiticni  was  sus- 
tained In  the  lower  court,  and  an  appeal  was 
perfected  to  the  Supreme  Court  of  the  Unit- 
ed States.  And  Mr.  Justice  White,  in  deliv- 
ering the  opinion  of  the  court,  holds  squarely 
that,  even  conceding  all  that  the  company 
bad  pleaded  to  be  true,  and  that  both  the 
legislative  act  and  the  ordinance  are  uncon- 
stitutional, the  company,  after  sitting  silently 
by  and  seeing  $1,000,000  of  public  money  ex- 
pended, and  the  conditions  and  relations  of 
property  and  parties  changed,  wltb  full  op- 
portunlty  to  prevent  its  accomplishment,  yet 
wlthttut  taking  legal  steps  to  prevent  the  con- 
summation of  the  wrong,  cannot  now  ask  a 
court  of  equity  to  relieve  against  that  which 
Its  own  laches  bad  permitted  to  be  done ;  and 
the  action  of  the  lower  court  in  sustaining 
the  demurrer  was  upheld. 

Assuming,  without  deddlng,  In  the  case  at 
bar,  that  the  defendant  In  error  might  have 
prevented  the  outlay  of  public  money  for  the 
improvements  complained  of,  and  tbat  there 
were  gross  Irregularities  in  the  proceedings  of 
the  council,  yet,  since  be  sat  silently  by,  and 
allowed  these  expenditures  and  public  im- 
provements to  be  made,  with  full  importunity 
to  prevent  Its  accomplishment,  yet  without 
taking  legal  steps  to  prevent  the  consumma- 
tion of  the  alleged  wrong,  be  cannot  after  the 
relations  of  property  and  parties  have  been 
changed,  ask  a  court  of  equity  to  relieve 
against  that  which  bis  own  laches  has  permit- 
ted to  be  done.  This  has  been  consistently 
held  In  every  case  of  this  character  that  this 
court  has  passed  upon.  In  the  City  of  Perry 
V.  Davis  et  al.,  18  Okl.  427,  80  Pac.  866,  Mr. 
Justice  Garber,  speaking  for  the  court  upon 
this  question,  says: 

"It  was  the  plain  duty  of  the  defendants  In 
error  upon  the  publication  of  the  ordinance  cre- 
ating the  sewer  district,  or  when  they  discovered 
that  labor  and  money  were  being  expended  in  the 
actual  construction  of  the  sewer,  to  vigorously 
object  and  protest  against  it.  Then  was  an  op- 
portune time  to  test  by  injunction  or  other  pro- 
ceedings the  legality  of  the  various  steps  being 
taken." 

And  in  the  City  of  Muskogee  et  al.  v.  Ram- 
bo  et  al.,  40  Okl.  672,  138  Pac.  567,  Mr.  Chief 
Justice  Kane,  speaking  for  tbe  court,  says : 

"It  was  the  duty  of  the  property  owners,  upon 
the  publication  of  the  ordinance  creating  the 
sewer  district,  or  upon  discovering  that  labor 
and  money  were  about  to  be  expended  in  the  ac- 
tual construction  of  a  pnbUc  work  which  would 
tend  to  benefit  their  property,  to  promptly  take 
action,  by  injunction  or  otherwise,  against  the 
proceedings  providing  for  such  improvements,  if 
in  their  judgment  they  are  irregular.  Under  the 
rule  therein  laid  down,  the  property  owners  can- 
not stand  by  without  objection  or  protest  while 
the  public  work  is  in  progress,  and  when  the 
entire  work  is  completed,  and  they  are  called  up- 
on to  pay  their  respective  assessments  for  the  ben- 
efits received,  tiien  invoke  relief  by  injunction  in 
a  court  of  equity.  Other  cases  to  the  same  e6Fect 
are  Lumber  Co.  v.  Muskegon,  152  Mich.  69,  113 
N.  W.  957;  Townsend  v.  Manistee.  88  Mich. 
408,  60  N.  W.  821 ;  Elkhart  v.  Wickwire,  121 
Ind.  331.  22  N.  B.  342 ;  Collins  v.  Holyoke,  146 
Mass.  298.  15  N.  EL  908;  Paulson  v.  Portland, 
16  Or.  450,  19  Pac.  450,  1  L.  R.  A.  673 ;  Pitts- 
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burg,  etc.,  R  Co.  ▼.  Fish,  168  lad.  525,  63  N. 
E.  454 :  Spaulding  v.  Baxter,  25  Ind.  App.  485, 
68  N.  E.  651." 

We  think  the  Judgment  of  the  lower  court 
was  wrong,  and  should  be  reversed. 

We  therefore  recommend  that  the  judg- 
ment be  reversed,  and  the  cause  remanded, 
with  directions  to  the  trial  court  to  enter 
judgment  for  the  defendants  In  that  court. 

PEIR  OURIAM.    Adopted  In  i^ole. 


ROYAL  INS.  CO.,  Limited,  v.  SOBITOH- 
FIELD.    (No.  6169.) 

(Supreme  Court  of  Oklahoma.     Oct.  6,  1915.) 

fSvRobiM  by  the  Court.) 

1.  Inscbance  «=3835— Fibb  Instjbanck  Pol- 
icy— PB0V180N  FOB  RECOBD  —  StJBSTANTIAI, 
CoiCFLJANCE. 

Substantial  compllBnce  with  a  provision  in 
•  fire  insurance  poller  requiring  "that  the  as- 
sured will  keep  a  oodc  containing  a  faithful  rec- 
ord of  all  cotton  put  into  and  taken  out  from 
the  gin  or  cotton  house,  and  that  such  record 
will  he  produced  in  case  of  loss,"  is  sufficient; 
and  where  the  assured  keeps  and  produces  a 
record  from  which  the  amount  ana  value  of 
Insured  cotton  contained  in  such  house  and  de- 
stroyed at  the  time  of  the  fire  can  be  reasonably 
ascertained,  there  is  substantial  compliance 
dterewith. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  K  862.  863;  Dec.  Dig.  «=»336.] 

2l  iRsnUANCE  «=s>563— Poliot— FAi.aE  Sweab- 
iNG  Pbovision—Bbeach— Effect. 

A  willful,  intentional  breach  of  the  fraud 
and  false  swearing  provision  of  the  Oklahoma 
standard  fire  insurance  policy  by  the  insured  as 
to  a  nmterial  matter  in  the  proof  of  loss  avoids 
the  policy. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  U  1862-1806;   Dec.  Dig.  <»=>663.] 

8.  Inbvranoe  *=>668— Action  on  Policy— 
Psoor  or  Loss— Falsi  Statucknt— Ques- 
tion FOB  Jttbt.' 

Whether  a  statement  contained  in  a  proof 
of  loss  furnished  to  an  insurer  in  compliance 
with  the  terms  of  an  insurance  policy  contains 
a  statement  as  to  material  matter,  false  to  the 
knowledge  of  the  assured  and  willfully  made 
with  intent  to  deceive,  is  a  question  of  fact  to 
be  determined  by  the  jury,  under  proper  instruc- 
tions, upon  consideration  of  all  the  facts  and 
circumstances  in  evidence  surrounding  the  mak- 
ing of  the  same. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  H  1666,  1782-1770 ;  Dec.  Dig.  «=» 
668.] 

CommistdonerB'  Opinion,  Division  No.  8. 
Error  from  District  Court,  Kingfisher  Coun- 
ty; James  B.  Cullison,  Judge. 

Action  by  W.  J.  Scrltchfield  against  the 
Royal  Insurance  Company,  Limited.  Judg- 
ment for  plalntur,  and  defendant  brings  er- 
ror.   AfBrmed. 

Scothom,  Caldwell  ft  McHlll,  of  OUaboma 
City,  for  plaintiff  In  error.  W.  L.  Moore,  of 
Hennessey,  for  defendant  In  error. 

BLEAKMORJ},  O.  This  U  an  action  on  a 
fire  insurance  policy  commenced  in  the  dis- 


trict court  of  Klngflstaer  county  on  the  13tb 
day  of  September,  1911,  by  W.  J.  Scrltchfield, 
as  plaintiff,  against  the  Royal  Insurance 
Company,  Umlted.  Tb»  parties  will  be  re- 
ferred to  as  they  appeared  In  the  trial  court 

On  September  29,  1910,  defendant  issued 
to  plaintiff  its  fire  Insurance  policy,  by  the 
terms  of  which  it  insured  him  in  the  simi  of 
$2,600  for  a  period  of  four  months  against 
loss  or  damage  by  fire  to  unbaled  or  seed 
cotton  contained  in  a  certain  cotton  house. 
On  December  13,  1910,  a  fire  occurred  and 
a  portion  of  said  cotton  was  destroyed. 
There  was  trial  to  a  jury  resulting  in  judg- 
ment for  the  plaintiff  in  the  sum  of  $822.22. 

The  policy  contained  the  following  provi- 
sions: 

"Assured  also  warrants  each  of  the  succeed- 
ing clauses  in  this  form  and  the  statements  and 
undertakings  therein,  and  agrees  that  the  breach 
of  any  one  or  more  of  said  statements  or  un- 
dertakings shall  render  this  policy  null  and 
void.    •    •    • 

"Cotton  Record.  That  the  assured  will  keep 
a  book  containing  a  faithful  record  of  all  cot- 
ton put  into  or  taken  out  from  the  gin  or  cotton 
house,  and  that  such  record  will  be  produced  in 
case  of  loss.    •    •    » 

"This  entire  policy  shall  be  void  •  •  •  in 
case  of  any  fraud  or  false  swearing  by  the  in- 
sured, touching  any  matter  relating  to  this  In- 
surance or  the  subieet  thereof,  whether  it  be 
before  or  after  loss. 

Plaintiff  kept  a  record  of  all  cotton  pur- 
chased by  him,  giving  the  name  of  the  per- 
son from  whom  purchased,  the  number  of 
pounds,  and  the  price  paid  therefor.  A  por- 
tion of  tile  cotton  so  purchased  was  stored 
In  the  cotton  house  described  in  the  policy, 
and  a  part  thereof  was  ginned  directly  from 
wagons  without  being  placed  in  said  house. 
It  WBB  not  shown  by  such  record  the  amount 
Of  cotton  stored  In  the  cotton  house  when 
the  policy  was  Issued  nor  the  amount  taken 
therefrom  and  ginned;  but  by  parol  plain- 
tiff was  permitted  to  prove  that  <hi  the  23d 
day  of  November,  1910,  all  the  cotton  was 
removed  from  said  bouse,  a  symbolic  mem- 
orandum being  made  thereof  by  the  book- 
keeper by  the  use  of  an  "x"  appearing  upon 
the  margin  of  the  books  under  that  date,  and 
that  all  of  the  cotton  thereafter  purchased 
up  to  the  time  of  the  fire  was  placed  In  said 
cotton  bouse,  and  none  was  taken  out  It 
was  alone  for  tiie  loss  of  such  cotton  pur- 
chased and  stored  In  said  house  after  No- 
vember 23,  1910,  that  recovery  was  sought 

[1]  Defendant  contends  that  by  the  failure 
of  plaintiff  to  comply  with  the  cotton  record 
clause  the  policy  was  rendered  null  and 
void,  and  no  recovery  could  be  had  thereun- 
der. Speaking  of  this  identical  clause  In  a 
similar  policy,  this  court,  In  Scottish  Union 
ft  National  Insurance  Co.  et  aL  ▼.  Moore  Mill 
&  Gin  Co.,  43  Okl.  370,  134  Pac,  12,  held: 

"It  is  a  general  principle  that  the  purpose  of 
said  clause  is  accomplished  when  the  assured 
produces  data  from  which  the  amount  and  val- 
ue of  the  cotton  insured  and  destroyed  at  the 
time  of  the  fire  can  be  reasonably  ascertained; 
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a   rabstantial   compliance   with   the  warranty 
therein  contained  is  sufficient." 

In  our  opinion,  the  books  of  plaintiff  fur- 
nished a  record  kept  In  snbstantlal  compli- 
ance with  the  provisions  of  the  policy,  from 
which  the  amount  and  value  of  the  cotton 
destroyed  could  be  readily  ascertained  at  the 
time  of  the  trial.  In  his  sworn  proof  of  loss 
and  schedule  submitted  to  the  defendant  aft- 
er the  Are  plaintiff  stated  that  the  amount 
and  value  of  the  insured  cotton  Immediately 
preceding  the  fire  was  62,4S2  pounds,  at 
$4.83  per  hundred,  totalUng  $3,017.88,  and 
that  51,972  pounds  thereof,  of  the  value  of 
$2,510.25  were  destroyed,  and  claimed  of  de- 
fendant under  the  terms  of  the  policy  by 
reason  of  such  loss  $2,263.41.  According  to 
calculations  found  in  the  brief  of  defendant 
made  from  the  books  of  the  plaintiff  show- 
ing his  purchases  of  cotton  placed  In  the  cot- 
t<m  bouse  subsequent  to  November  23,  1910, 
it  Is  calculated  that  there  was  in  said  house 
only  about  41,313  pounds  of  cotton  at  the 
time  of  the  fire,  and  an  admitted  salvage  of 
10,510  pounds. 

[2]  Defendant!  insists  that  plaintiff  was 
guilty  of  false  swearing  in  knowingly  stating 
In  said  proof  of  loss  that  be  had  in  said  cot- 
ton house  at  the  time  of  the  fire  cotton  great- 
ly in  excess  of  the  actual  amount  therein, 
and  in  willfully  exaggerating  the  amount  of 
the  cotton  destroyed  and  the  loss  sustained 
thereby.  And  it  is  urged  that  there  was  no 
attempt  on  the  part  of  plaintiff  at  the  trial 
to  explain  the  discrepancy  between  the 
statement  In  the  proof  of  loss  and  the  facts 
testified  to  by  him  as  to  the  amount  of  cot* 
ton  in  the  house  and  destroyed  when  the  fire 
occurred;  but  plaintiff  asserts  that  from 
the  evidence  It  Is  shown  that  he  relied  on 
exactly  the  same  information  in  the  prei>a- 
ration  of  the  proof  of  loss  that  he  presented 
upon  the  trial,  viz.,  his  books  showing  a  rec- 
ord of  cotton  purchased  subsequent  to  No- 
vember 23,  1910,  and  therefore  the  difference 
between  the  two  statements  may  rationally 
be  accounted  for  as  the  result  of  honest  mis- 
calculation on  his  part  at  the  time  the  proof 
of  loss  was  prepared,  and  that  such  was  evi- 
dently the  conclusion  of  the  Jury  in  arriving 
at  their  verdict  The  rule  applicable  in  the 
instant  case  was  announced  in  Orient  Insur- 
ance Co.  y.  Van  Zandt-Bruce  Drug  Co.,  not 
yet  ofiicially  reported,  151  Pac.  828,  as  fol- 
lows: 

"A  wiUfnl,  Intentiona]  breach  of  the  fraud  and 
false  swearing  provision  of  the  Oklahoma  stand- 
ard fire  insurance  policy  by  the  insured  as  to  a 
material  matter  in  the  proof  of  loss  avoids  the 
policy." 

The  falsity  and  materiality  of  such  state- 
ment and  the  intention  of  the  insured  in 
making  the  same  are  questions  of  fact  to  be 
determined  by  the  Jury.  In  the  Instant  case 
the  amount  of  cotton  contained  in  the  cotton 
house  was  excessively  stated  In  the  schedule 
furnished  to  defendant  In  compliance  with 
the  terms  of  the  policy  as  the  basis  of  the 


loss  sustained  by  the  assured  by  reason  of  the 
destruction  of  the  property  covered  by  the 
policy.  In  regard  to  the  making  of  such 
statement,  plaintiff  ttestlfled: 

"Q.  Mr.  Scritchfield,  referring  now  to  your 
Exhibit  No.  4,  which  is  a  sworn  statement  of 
loss  submitted  to  the  defendant  in  this  case,  you 
swore  to  the  amount  of  your  loss  and  damage 
and  the  cotton  on  hand  in  the  cotton  house  at 
the  time  you  prepared  tliis  proof  of  loss,  didn't 
you?  A.  Yes,  sir.  Q.  Where  did  you  get  the 
information?  A.  From  the  book  right  here; 
from  the  daily  book  right  there.  Q.  From  this 
Exhibit  3?  A.  Yes,  sir.  Q.  Did  you  get  it 
yourself  or  take  some  fellow's  word  for  it?  A. 
I  added  it  up  myself,  I  think,  and  Mr.  Moore 
also  added  it  up.  Q.  And  you  went  over  Bx- 
bibit  3  carefully,  and  after  having  done  that 
this  Exhibit  No.  4  was  preparedj  and  with  full 
knowledge  of  the  entries  contamed  in  No.  3 
you  signed  and  swore  to  this  Exhibit  4  and  sub- 
mitted it  to  this  defendant  as  your  claim  for 
loss  and  damage  under  the  policy?  A.  Yes, 
sir." 

[3]  While  from  the  willful  making  of  a 
material  statement  in  a  proof  of  loss  re- 
quired by  the  terms  of  an  insurance  policy, 
which  to  the  Imowledge  of  the  assured  is 
false,  in  the  absence  of  attendant  conditions 
from  which  the  contrary  may  be  reasonably 
Inferred,  an  Intention  to  dec^ve  may  be  im- 
plied, yet  whether  such  statement  was  will- 
fully made  with  intent  to  defraud  is  a  ques- 
tion of  fact  to  be  determined  by  the  Jury 
under  proper  instructions,  upon  considera- 
tion of  all  the  facts  and  circumstances  in  evi- 
dence surrounding  the  making  of  same.  In 
the  Instant  case  the  Jury,  in  returning  a  ver- 
dict for  plaintiff,  necessarily  found  that 
there  was  no  Intent  on  his.  part  to  deceive 
the  defendant  in  the  nuking  of  sach  proof 
of  loss. 

Defendant  also  contends  that  there  was 
reversible  error  in  giving  of  the  follow- 
ing instructions: 

"Gentlemen  of  the  jury,  the  court  instructs 
you  that  the  defendant  in  his  second  defense 
alleges  that  plaintiff,  after  the  fire,  committed 
an  act  of  fraud  and  false  swearing  in  violation 
of  that  provision  of  the  insurance  contract 
which  is  as  follows,  to  wit :  'Tiiis  entire  policy 
shall  he  void  in  case  of  any  fraud  or  false 
swearing  by  the  insured,  toucUng  any  matter 
relating  to  this  insurance  or  the  subject  there- 
of, whether  it  be  before  or  after  loss.'  In  this 
connection  the  court  instructs  you  that,  if  you 
believe  from  the  evidence  that  the  plaintiff  in- 
cluded in  his  proof  of  loss  wUch  he  furnished  to 
the  defendant  articles  of  property  which  did 
not  belong  to  him,  or  if  he  reported  to  the  com- 
pany in  his  proof  of  loss  an  extremely  large 
amount  of  cotton .  to  be  in  the  cotton  boose 
which,  in  fact,  was  not  in  the  house  at  the  time 
of  said  fire,  and  he  made  such  false  and  fraud- 
ulent report  knowingly  and  with  intent  to  de- 
fraud the  company,  Imowing  that  he  had  no 
right  to  BO  do,  this  would  avoid  the  policy,  and 
the  plaintiff  could  not  recover  in  this  suit,  and 
it  would  be  your  duty  to  find  for  the  defendant." 

This  instruction,  eliminating  the  phrase 
"knowing  that  he  had  no  right  to  do  so," 
was  a  substantially  correct  statement  of  the 
law  applicable.  In  our  opinion,  the  inter- 
polation of  such  phrase  could  not  have  mis- 
led the  Jury  to  the  prejudice  of  defendant. 
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There  are  other  errors  assigned,  but  their 
conslderatloa  Is  deemed  nnnecesaary. 

We  have  examined  the  entire  record,  and 
find  no  prejudicial  error  therein. 

It  follows  that  the  Judgment  of  the  trial 
court  should  be  affirmed. 

FEB  CUBIAM.    Adopted  in  whole. 


WALDOCK  V.  WINKLER.    (No.  5648.) 
(Supreme  Court  of  Oklahoma.    Oct.  6,  1915.) 

(ayOaUu  hy  the  OowrL) 

1.  Dismissal   and  NoNStiiT  ®s9<S6— PAsnss 
^a7ii — OwKSRSHip  OF  Note. 

In  an  action  upon  a  negotiable  promiasor; 
note,  the  question  of  the  ownership  of  the  note 
sued  on  cannot  be  raised  by  a  motion  to  dig- 
miss  or  by  a  demurrer,  but  can  be  raised  by  an- 
swer only. 

[Ed.  Note. — ^For  other  cases,  see  Dismissal  and 
Xonsnit,  Cent.  Dig.  S§  95,  124-128;  Dec.  Dig. 
<S=»56;  Parties,  Cent  Dig.  §{  117-121;  Dec 
Dig.<»s»76J 

2.  BXLI.8    AND    NoTItS    «=>524  —  OWNEBSHIP — 

Possession  bt  Payee  —  Effbot  as  Bvi- 

DBNOE. 

The  possession  of  a  note  by  the  payee  is 
prima  faae  evidence  of  ownership,  even  Uiough 
the  note  shows  an  indorsement  Dy  the  payee, 
uncanceled. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Gent.  Dig.  H  1826-1831;  Dec.  Dig.  <S=> 
524.] 

Commissioners'  Opinion,  Divlrton  No.  4. 
Error  from  County  Court,  McCJurtain  County; 
E.  E.  Cochran,  Judge. 

Action  by  George  Winkler  against  A  J. 
Waldock.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

Newton  W.  Gore,  of  Idabel,  for  plaintiff  In 
error.  T.  A.  Hope,  of  Idabel,  and  IC  W. 
Skipper,  of  McAlester,  for  defendant  in  er- 

MATHEWS,  C.  This  action  was  Instituted 
upon  a  negotiable  promissory  note  by  George 
Winkler,  the  payee  in  the  note  against  A.  J. 
Waldock,  the  maker  thereof.  The  parties 
hereto  will  be  designated  as  in  the  court  be- 
low. The  note  was  made  payable  to  the  or- 
der of  the  said  George  Winkler,  and  bears 
the  following  indorsement: 

"George  Winkler. 

"Pay  Bank  of  Garvin,  Garvin,  Okl.,  or  order, 
for  collection,  for  account  of  the  Savings  Bank 
of  Peoria,  Peoria,  111. 

"M.  O.  Horton,  CJashier." 

Tbis  Indorsement  la  uncanoded,  and  not 
lefcned  to  or  explained  In  plaintiff's  petition, 
wUch  is  an  ordinary  petition  In  a  suit  upon 
a  promissory  note. 

Defendant  filed  against  the  petition  a  mo- 
tion to  dismiss  the  action  upon  the  grounds 
that  the  copy  of  the  note  attached  to  the  pe- 
tttlon  "shows  up<n  its  face  that  the  plaintiff 
has  no  interest  in  or  to  the  note  sued  upon." 
Sncb  a  motion  operated  as  a  demurrer  to  the 
petition,   and   was  so  treated  in  the  trial 


court.  The  same  vras  overruled,  the  defend- 
ant elected  to  stand  upon  the  same.  Judgment 
was  entered  against  him,  and  be  perfected  an 
appeal  to  this  court,  assigning  as  error  the 
overruling  of  his  demurrer  and  the  entering 
Judgment  against  him. 

[1]  The  action  of  the  trial  court  Is  sustain- 
ed by  either  of  the  two  following  theories: 

1.  The  case  of  Moore  et  al.  v.  Leigh-Head 
&  Co.,  149  Pac.  1129,  following  the  well-con- 
sidered and  exhaustive  case  of  Berry  et.al. 
V.  Barton  et  aL,  12  Okl.  221,  71  Pac.  1074, 
66  L.  R.  A.  513,  is  directly  in  point  and  deci- 
sive of  the  question  presented  In  the  case  at 
bar.  In  that  case  the  action  was  Instituted 
upon  a  surety  bond  made  payable  to  a  firm. 
The  firm  was  afterwards  dissolved,  and  one 
of  the  partners  succeeded  to  the  assets,  includ- 
ing the  bond.  The  bond  having  been  breach- 
ed, suit  was  Instituted  thereon  in  the  name  of 
the  firm,  and  the  defendants  at  the  trial 
moved  a  dismissal  of  the  action  upon  the 
grounds  that  the  suit  was  Instituted  in  the 
name  of  the  firm,  when  the  evidence  showed 
that  one  of  the  members  bad  taken  over  the 
assets  and  was  the  only  party  In  Interest, 
and  upon  the  question  thus  presented  this 
court  held: 

"In  an  action  on  a  bond,  where  the  defendants 
have  not  shown  that  they  have  a  defense  to  the 
bond,  the  question  as  to  who  the  real  party  in 
interest  is  does  not  concern  the  defendants. 
Except  where  the  defendants  have  pleaded  a 
defense  of  mala  fide  possession  of  one  whicli 
turns  upon  a  point  involving  the  personal  con- 
duct of  the  alleged  real  party  in  interest,  the 
defendants  will  not  be  heard  to  complain  that 
the  plaintiffs,  in  a  siiit  on  a  bond,  are  not  the 
real  parties  in  interest." 

If  it  be  true  that  the  plaintiff  in  the  case  at 
bar  is  not  the  owner  of  the  note  sued  upon 
by  him,  then  that  fact  cannot  be  raised  by  a 
motion  to  dismiss  or  by  a  demurrer,  but  can 
be  raised  by  answer  only. 

[2]  2.  The  possession  of  a  note  by  the 
payee  is  prima  facie  evidence  of  ownership, 
even  though  the  note  shows  an  Indorsement 
by  the  payee  which  is  uncanceled. 

The  case  of  Bynum  v.  Hobbs,  56  Tex.  Civ. 
App.  567,  121  S.  W.  900,  holds: 

"It  is  insisted  that  the  court  should  have  ex- 
cluded two  of  the  notes  sued  upon  because  of 
the  fact  that  they  bore  the  indorsement  of 
Hobbs,  the  contention  being  that  such  indorse- 
ment divested  the  title  out  of  him;  but  we 
think  this  contention  cannot  be  sustained.  Ap- 
pellee, Hobbs,  was  in  possession  of  the  notes 
alleging  himself  to  be  the  owner,  and  the  in- 
dorsement was  wholly  under  his  own  control. 
It  could  have  been  erased  without  affecting 
tlie  validity  of  the  notes.  In  the  form  shown  the 
notes  could  have  been  sued  upon  by  any  posses- 
sor, the  mere  possession  being  presumptive  evi- 
dence of  ownership." 

Possession  of  a  note,  though  Indorsed  by 
plaintiff,  la  prima  facie  evidence  of  owner- 
ship. Gumaer  v.  Jackson,  37  Colo.  89,  86 
Pac.  886. 

The  payee  of  a  note  who  is  In  possession 
of  it  is  presumed  to  own  It,  although  his  in- 
dorsement thereon  may  not  be  canceled.    He 
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may  sue  vpoa  tlie  note,  and  bla  title  to  it 
cannot  be  inquired  into,  unless  it  be  neces- 
sary for  the  protection  of  the  defendant  or 
to  let  In  the  defense  which  he  seeks  to  make. 
Carolina  Locust  Pin  &  Mica  Co.  v.  Chatta- 
nooga Machinery  Co.,  8  Ga.  App.  782,  60  S. 
E.  375. 

It  Is  a  matter  with  which  the  defendant 
has  no  concern  as  to  rights  between  the 
plaintiff  and  another  in  the  beneficial  interest 
in  the  Judgment,  unless  his  defense  Is  set  off, 
payment,  etc.     Parks  v.  Brown,  16  111.  454. 

Possession  of  the  note  is  prima  facie  evi- 
dence of  ownership,  and  a  payee  or  Indorsee 
in  possession  may  recover,  notwithstanding 
an  Indorsement  of  his  name  on  the  back 
thereof.  Laflln  v.  Sherman,  28  111.  391.  Not- 
withstanding the  Indorsement,  the  plaintiff, 
when  the  note  again  comes  to  his  possession, 
may  disregard  the  indorsem^it  or  strike  it 
out.  Its  existence  does  not  defeat  a  recov- 
ery. Parks  v.  Brown,  16  IlL  454 ;  Henderson 
et  al.  V.  Davisson,  157  El.  379,  41  N.  B.  560; 
Williams  V.  Norton,  3  Kan.  295;  Alderton 
V.  Williams  et  al.,  130  Mich.  626,  90  N.  W. 
661;  Van  Vlisslngen  v.  Roth,  121  in.  App. 
600;  Bank  of  Kansas  City  v.  Mills,  24  Kan. 
604. 

For  the  reasons  given,  the  Judgment  of  the 
trial  court  should  be  affirmed. 

PBR  CURIAM.     Adopted  in  whola 


SAMPSON  et  al.  v.  MASON.    (No.  5688.) 
(Supreme  Court  of  Oklahoma.    Oct.  6,  1916.) 

(Bt/ttalvt  ly  the  Court.) 
Appeal  and  EbIbob  «=>1002— Rbvibw— Veb- 
DicT— Evidence— Guabdian'8   Salk  —  Pay- 
ment or  Taxes. 

Where,  under  the  tenns  of  a  bid  at  a  sale 
by  a  guardian  and  the  acceptance  of  the  pur- 
chase price  and  delivery  of  the  deed  to  the  pur- 
chaser, there  arises  a  controverted  question  of 
fact  as  to  who  was  to  pay  the  taxes,  the  ques- 
tion is  one  for  the  jury  to  determine,  and  where 
there  is  evidence  reasonably  tending  to  support 
the  verdict,  this  court  will  not  set  the  same 
aside. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  8935-3937 ;  Dec.  Dig.  «=» 
1002.] 

Commissioners'  Opinion,  Division  No.  8. 
Error  from  District  CJourt,  Carter  County; 
S.  H.  Russell,  Jndge. 

Action  by  Oscar  Sampson  and  others,  by 
B.  F.  Hinshaw,  their  guardian,  against  S.  A. 
Mason.  Judgment  for  defendant,  and  plain- 
tiffs bring  error.    Affirmed. 

Sigler  A  Howard,  of  Ardmore,  for  plaintiffs 
in  error.  I.  R.  Mason,  of  Ardmore,  for  de- 
fendant In  error. 

RITTENHOTJSB,  C.  On  October  19,  1912, 
S.  A.  Mason  purchased  at  a  sale  by  the  guar- 
dian the  land  in  controversy  in  this  action 
under  a  written  bid  as  follows: 


"October  7,  1913. 
"B.  F.  Hinshaw,  Guardian  Sampson  Minors : 

"I  will  pay  $800  cash  upon  delivery  of  deed, 
duly  and  legally  executed  and  accompanied  with 
complete  abstract  of  title  and  transcript  of  pro- 
bate affairs,  said  deed  and  title  to  be  passed  up- 
on by  oompietent  attorney  at  my  expense  before 
payment  of  money  for  the  lands  of  your  minors 
in  section  18  of  6  south,  3  east,  and  section  35, 
4  south,  3  east,  as  described  in  the  attached  no- 
tice of  sale  by  guardian, 

"Respectfully,  S.  A.  Mason." 

After  the  sale  and  before  confirmation  and 
payment  of  the  purchase  price  under  the 
bid,  the  abstract  of  title  to  this  property  was 
submitted  to  Moore  &  Bass,  attorneys  at  law 
at  Ardmore,  Okl.,  for  their  examination. 
These  attorneys  advised  the  defendant  that 
the  taxes  for  1908,  1909,  1910, 1911,  and  1912, 
amounting  to  $248,  were  an  incumbrance 
upon  the  land,  and  thereupon  defendant  de- 
clined to  take  said  land  unless  the  sum  of 
$248  was  deducted  from  the  purchase  price. 
Subsequently  the  deed  to  this  land  was  de- 
livered to  the  defendant,  and  there  was  paid 
to  the  attorney  for  the  guardian  the  sum  of 
$552.  This  action  Is  instituted  by  the  guar- 
dian to  recover  the  difference  t>etween  the  bid 
of  $800  and  the  sum  of  $552  paid  by  the  de- 
fendant. 

It  is  the  contention  of  the  plaintiff  that, 
when  he  presented  the  guardian's  deed  to  the 
agent  of  S.  A.  Mason,  there  arose  a  dispute 
as  to  who  was  liable  for  the  taxes,  and  that 
it  was  agreed  l)etween  them  that  the  deed 
was  to  be  delivered,  and  that  the  defendant 
should  pay  $552,  and  that  suit  should  be 
brought  for  the  twlance  of  $248.  On  the  oth- 
er hand,  it  is  contended  by  the  defendant 
that  she  did  not  accept  the  deed  under  such 
conditions,  but  that  she  took  the  deed  under 
the  terms  and  conditions  of  her  bid,  which 
were  that  the  deed  and  title  were  to  be  sub- 
mitted to  competent  attorneys  at  her  expense 
before  payment  of  money  for  the  lands ;  that 
she  submitted  said  deed  and  title  to  her  at- 
torneys, Moore  &  Bass,  and  they  refused  to 
certify  to  the  correctness  of  the  title  until 
the  taxes  for  said  years  were  paid ;  that 
thereupon  the  attorney  for  the  guardian  elect- 
ed to  confirm  the  sale  under  the  terms  of 
said  bid  and  accepted  the  $652  in  satisfaction 
thereof. 

There  is  no  complaint  made  as  to  the  ad- 
mission or  rejection  of  testimony,  nor  of  the 
giving  or  refusing  of  instructions,  except  that 
by  assignment  No.  2  plaintiff  In  error  com- 
plains that  the  court  erred  in  overruling  the 
plalntifF's  motion  to  instruct  the  Jury  to  re- 
turn a  verdict  for  the  plaintiff ;  but  the  sole 
question  presented  to  this  court  ia:  Was  tho 
defendant  entitled  to  retain  the  sum  of  $248 
to  cover  the  taxes  due  on  this  land,  or  did 
the  purchaser  simply  take  this'  land  bur- 
dened with  the  liens? 

Taking  this  question  as  propounded  by  the 
plaintUT,  it  would  seem  that  the  only  question 
to  be  determined  would  be  one  of  law  under 
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section  7680,  Comp.  Laws  1909 ;  but  from  an 
examination  of  the  entire  record  we  nna  that 
the  terms  and  ccmdltlona  of  the  bid,  the  ac- 
cei>tance  of  the  ^552,  aind  the  transactions 
and  conversations  had  at  the  time  of  the 
delivery  of  the  deed  take  this  case  oat  of 
the  general  rule  as  announced  in  said  sec- 
tion, and  the  issues  In  the  case  at  bar  turn 
upon  questions  of  fact  While  there  Is  a 
direct  conflict  as  to  what  transpired  at  the 
time  of  the  acceptance  of  the  purchase  price 
and  dellyeiy  of  the  deed,  yet  the  t«nis  and 
CMidltlons  of  the  bid,  coupled  with  the  accep- 
tance of  the  purchase  price  and  the  delivery 
of  the  deed  and  the  explanations  thereof, 
constitute  questions  of  fact  to  be  determined 
by  the  Jury.  These  questions  were  properly 
submitted  under  Instructions  of  the  court, 
and  the  Jury  having  found  such  controverted 
gnestlcms  of  fact  In  favor  of  the  defendant, 
and  there  being  evidence  reasonably  tending 
to  support  such  findings,  this  court  wUl  not 
disturb  the  verdict. 

The  cause  should  therefore  be  affirmed. 

PER  CURIAM.    Adopted  in  whole. 


PAGE  LUMBER  CO.  v.  LAWRENCE  et  al. 

(No.  Bill.) 
(Supreme  C^ort  of  Oklahoma.    Oct  6,  1915.) 

(BvOahiu  by  the  Court.) 
Appeal  ahd  Ebbob  «3>773— Failube  to  Filk 

B&iKF— ScoFB  or  Review— RxvEBSAii. 

Where  plalndS  in  error  has  completed  his 
record  and  filed  it  in  this  court,  and  has  served 
and  filed  a  brief  in  compliance  with  the  rules  of 
this  court  and  defenduit  in  error  has  neither 
filed  a  brief  nor  offered  any  excuse  for  liis  fail- 
ure to  do  so,  tliis  conrt  is  not  required  to  search 
the  record  to  find  some  theory  upon  which  the 
judgment  may  be  sustained;  and,  where  the 
brid  filed  appears  reasonably  to  sustain  the  as- 
signments of  error,  the  court  may  reverse  the 
judgment  in  accordance  with  the  prayer  of  the 
petition  of  plaintiff  in  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
XSrror,  Cent  Dig.  §{  8104,  8108-3110 ;  Dec.  Dig. 
«=>773.] 

CommlsslonerB'  Opinion,  Division  No.  8. 
Error  from  District  Court,  Muskogee  Coun- 
ty;  B.  P.  De  QrafCenreld,  Judge. 

Action  by  the  Page  Lumber  Company,  a 
corporation,  against  Ira  S.  Lawrence  and 
others.  Judgment  for  plalntlfC  for  less  than 
claimed,  and  plaintiff  brings  error.  Revers- 
ed and  remanded. 

Bailey,  Wyand  &  Moon,  of  Muskogee,  for 
jAalntifC  in  error. 

RITTENHOUSE,  C.  This  action  is  brought 
by  the  Page  Lumber  Company  to  foreclose 
certain  liens.  The  defendants  W.  D.  Case 
and  Johnie  Helm  were  the  contractors,  and 
constructed  seven  cottages  on  the  property  of 
the  defendants  Ira  S.  Lawrence  and  Luke 
Langston,  in  the  dty  of  Muskogee,  Okl.  The 
value  of  the  material  delivered  at  the  place 
of  construction  of  said  bouses  amounted  to 


$3,427.70.  Of  this  amount  $404.25  remained 
unpaid.  Judgmtent  Aas  rendered  In  f&vor  of 
plalntllf  and  against  W.  D.  Case  and  Johnie 
Helm  for  the  sum  ef '  $404.26,  with  interest 
at  the  rate  of  6  per  cent  per  annum  from 
August  31,  1911,  and  dOsts-'Of  suit  Of  this 
amount  $211.56  was  declared  jl  lien  upon  the 
property  Involved  in  this'  aptlpn.  Plaintiff 
In  error  has  properly  perfected  its  appeal 
from  the  order  of  court  refu^ini;  to  make 
the  entire  sum  of  $404.25,  and  interest,  a 
lien  against  the  property. 

Briefs  have  been  served  and  filed  on  be- 
half of  the  plaintiff  In  error,  in  compliance 
with  the  rules  of  this  court,  but  defeudiania 
in  error  have  neither  filed  a  brief  nor  oftefed 
any  excuse  for  their  failure  to  do  so.  We 
have  examined  the  record,  and  the  brief  filed 
appears  reasonably  to  'sustain  the  assign- 
ments of  error,  and,  under  the  authorities, 
this  court  is  not  required  to  search  the  rec- 
ords to  find  some  theory  upon  which  the  Judg- 
ment may  be  sustained,  but  may  reverse  the 
Judgment  in  accordance  with  the  prayer  of 
the  petition  of  the  plaintiff  in  error. 

This  cause  should  therefore  be  reversed 
and  remanded,  with  directions  to  the  trial 
court  to  enter  a  decree  that  the  entire  Judg- 
ment of  $404.25  be  a  lien  against  the  east  40 
feet  of  lot  4,  and  all  of  lots  5,  6,  and  7,  in 
block  354,  of  the  city  of  Muskogee,  OkL 

PER  CURIAM.    Adopted  In  whole. 


BLSINO  V.  NOAH.    (No.  8379.) 
(Supreme  Court  of  Oklahoma.   Oct  6, 1915.) 

(Syllahui  Iv  the  Court.) 

Fbauds,  Statute  of  e=>159— Obal  Contbact 

OF  Saue — Question  fob  Juet. 

Where  one  party  has  sold  personal  property 
to  another,  and  later  the  seller  comes  into  pod- 
session  of  It  again  through  a  deal  with  the  pur- 
chaser, and  the  purchaser  contends  that  under 
the  last  agreement,  for  a  consideration,  he  re- 
linquished his  rights  under  the  former  contract 
and  the  seller  contends  that  under  the  last  deal 
he  purchased  the  property  back  under  a  con- 
tract which  is  void  under  the  statute  of  frauds 
(Rev.  Laws  1910,  {  941),  held,  that  this  presents 
only  an  issue  of  fact  under  proper  instructions, 
to  be  determined  by  the  jury. 

[£M.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent  Dig.  {  378;   Dec.  Dig.  i8=»159.] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  Ckjunty  Ck>urt,  Pittsburg  County ; 
W.  T.  Lledtke,  Judge. 

Action  by  B.  F.  Noah  against  John  Elslng. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

Wilkinson  &  Keith,  of  McAlester,  and 
Gray  &  McVay,  of  Oklahoma  City,  for  plain- 
tiff in  error.  A.  G.  Marldey,  of  McAlester, 
for  defendant  in  error. 

BRETT,  O.  This  Is  an  appeal  from  the 
county  court  of  Pittsburg  county,  In  whidi 
court  the  defendant  in  error  appeared  as 
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plaintiff  and  the  plalntfit  lA  error  as  de- 
fendaot,  and  parties  ni]l  "be  referred  to  as 
they  appeared  In  the  Ipwer  court.  A  trial 
was  had  to  the  cojifb.and  Jtuy,  which  re- 
sulted In  a  Judc^i&ent*  for  the  plaintiff,  and 
from  this  Judgni^nt'the  defendant  appeals. 

The  pleadlit^.  ajad  evidence  show  that  the 
defendant,  ES^itei,  on  or  about  November  20, 
1910,  had  ;^)d:  Noah,  the  plaintiff,  certain 
restaurant  trirulture  and  fixtures  for  $350 ; 
that  $15Q.was  paid  in  cash  by  Noah,  and  the 
payment  of  the  balance  of  $200  was  defer- 
red'; that  subsequently  Noah  and  one  C.  E. 
'White'  became  Involved  In  litigation  over 
this  'property,  and  under  some  sort  of  ar- 
rangement Noah  turned  the  property  back 
to  Elsing,  Noah  contending  that  under  this 
arrangement  Mslng  agreed  that  If  he  (Noah) 
would  release  his  contract  rights  In  the 
property,  and  turn  it  back  to  him,  that  he 
would  give  him  the  $160  he  had  paid  on  the 
purchase  price ;  that  he  did  this,  and  Elsing 
had  paid  him  only  $6  of  that  amount,  and 
owed  him  a  balance  of  $146.  The  defendant 
insisted  that  this  was  not  a  relinquishment 
by  Noah  of  his  contract  rights,  but  a  sale 
of  this  property  to  Elsing,  and  that  the  sale 
was  void,  for  the  reason  that  the  property 
was  above  the  value  of  $50,  and  the  contract 
was  not  in  writing,  and  the  buyer  did  not 
receive  any  part  of  the  property  at  the  time 
of  the  sale,  or  at  that  time  pay  any  part  of 
the  purchase  price. 

This  presented  an  issue  of  fact,  which  was 
squarely  submitted  to  the  Jury  by  the  trial 
court;  the  court  instructing  the  Jury  that, 
if  they  found  that  this  was  a  relinquish- 
ment, by  which  the  plaintiff  for  $150  releas- 
ed his  contract  rights  in  the  property  to  the 
defendant,  their  verdict  should  be  for  the 
plaintiff  for  whatever  amount  they  found 
to  be  due,  but,  if  they  found,  on  the  other 
hand,  that  it  was  a  sale  of  goods  and  chat- 
tels over  the  value  of  $50,  and  that  the  con- 
tract was  not  in  writing,  and  the  defendant 
at  the  time  of  entering  into  the  contract  paid 
no  part  of  the  purchase  price  of  said  prop- 
erty, and  at  that  time  received  no  part  of 
the  property,  then  the  contract  was  void,  and 
they  should  find  for  the  defendant. 

We  think  these  instructions  were  dear; 
that  they  correctly  stated  the  law,  and  fair- 
ly and  clearly  submitted  the  issue  of  fact 
to  the  Jury.  Under  these  instructions  the 
Jury  were  to  determine  whether  this  was  a 
relinquishment  of  the  plaintiff's  contract 
rights  or  a  sale.  They  found  it  to  be  a  re- 
linquishment, and,  we  think,  that  settled  the 
controvwsy. 

Tbe  defendant  (plaintiff  In  error)  dtes  sec- 
tion 941,  Revised  Iaws  1910,  and  many  au- 
thorities, in  support  of  his  contention  that 
an  oral  contract  for  the  sale  of  chattels  over 
the  value  of  $50  is  void,  unless  the  buyer 
receives  or  accepts  a  part  of  the  goods,  or  at 
tiie  same  time  pays  part  of  the  purchase 


money.  That  la  undoubtedly  tb«  law,  and 
the  trial  court  so  told  the  Jury.  Then  the 
only  Issue  remaining  to  be  determined  was 
one  of  fact  One  party  claimed  it  was  not 
a  sale,  and  the  other  maintained  that  it  was 
a  sale,  but  void;  and  the  Jury's  finding  un- 
der the  instructions  given  ta  this  case  settled 
that  question. 

The  defendant  also  complains  that  the 
court  refused  to  give  certain  requested  in- 
structions; but  we  have  examined  the  re- 
quested instructions,  and  think  it  was  not 
error  for  the  court  to  refuse  them. 

We  therefore  recommend  that  the  Judg- 
ment be  affirmed. 

FEB  CURIAM.    Adopted  in  whole. 


AN1>ERSON  et  aL  v.  ROSE.    (No.  6266.) 
(Supreme  Court  of  Oklahoma.     Oct.  6,  1916.) 

(SyOalnu  bv  the  Court.} 
Appeal  and  Bbbob  iS:s»1001—Findiho8— Evi- 
dence. 

Where  the  evidence  reasonaMy  supports 
the  findings  of  the  trial  court,  they  wflf  not 
be  disturbed  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Brror,  (Tent  Dig.  U  S922,  892&-3934;  Dec.  Dig. 

<g=3l001.] 

(Tommisslonera'  Opinion,  Division  No.  8. 
Error  from  District  Court,  Kiowa  County; 
James  R.  Tolbert,  Judge. 

Action  by  Mattie  L.  Rose  against  Oeorge 
P.  Anderson  and  others.  Judgment  for 
plaintiff,  and  defendants  bring  error.  Af- 
firmed. 

Hays  &  Hughes,  of  Hobart,  for  plaintlfls 
In  error.  Morse  &  Standeven,  of  Hobart,  for 
defendant  in  error. 

DUDLEY,  a  In  April,  1912,  the  defend- 
ant In  error  commenced  this  action  in  the 
district  court  of  Kiowa  county  against  the 
plaintiffs  in  error  to  recover  the  amount  due 
upon  a  promissory  note  of  $275,  dated  Octo- 
ber 20,  1905,  and  signed  by  the  plaintiffs  in 
error,  George  P.  Anderson  and  wife,  paya- 
ble to  the  order  of  the  defendant  in  error 
December  12,  1908,  bearing  interest  at  10  per 
cent,  from  maturity,  and  to  foreclose  a  mort- 
gage of  even  date  therewith  securing  said 
note  covering  80  acres  of  land  located  in  the 
said  county.  The  parties  wlU  be  referred  to 
as  they  were  In  the  trial  court 

The  defendant  Brunker  answered,  claim- 
ing ownership  of  the  mortgaged  premises 
and  pleading  payment  of  the  said  note  by 
bis  codefendants,  Anderson  and  wife.  De- 
fendants Anderson  and  wife  answered,  ad- 
mitting the  execution  and  delivery  of  the 
note  and  mortgage,  but  claiming  that  said 
note  was  not  due  until  October  16,  1911,  and 
pleading  tender  of  the  full  amount  thereof 
prior  to  the  institution  of  this  action.  Is- 
sues were  Joined  and  the  case  tried  to  the 
court  without  a  Jury,  resulting  in  a  Judgment 
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In  favor  of  the  plalntlft  for  the  amonnt  due 
on  said  note,  establishing  the  same  as  a  lien 
on  said  premises,  and  ordering  the  same 
sold  In  satisfaction  thereof.  £?rom  this  Judg- 
ment,  the  defendants  have  appealed. 

The  mortgage  securing  the  note  sued  on 
contains  the  following: 

"This  mortgage  is  to  become  of  no  force  and 
effect,  in  case  the  mortgage  for  $800  to  the 
Union  Central  Life  Insurance  Company  against 
the  premises  herein  described  is  not  paid  off 
and  satisfied  trithoat  cost  to  the  party  of  the 
second  Part  herein,  otherwise  to  be  and  re- 
main a  Uen  against  the  premises  above  describ- 
ed, said  $800  to  Union  Central  Life  Insurance 
Company  to  be  paid  oS  and  satisfied  aa  above 
mentioned  on  or  before  ita  matnrity." 

The  mortgage  referred  to  In  the  forego- 
ing stipulation  was  paid  off  and  satisfied  by 
the  plaintiff  on  October  6,  1911,  before  its 
maturity.  As  to  this  there  is  no  controversy. 
The  sole  controversy  In  the  trial  court,  as 
well  as  here.  Is  as  to  the  maturity  of  the 
note  sued  on.  The  plaintiff  contends  that  it 
matured  December  12,  1908,  according  to  Its 
face,  but  the  defendants  Insist  that  It  ma- 
tured October  IS,  1911,  when  the  $800  mort- 
gage was  paid  off.  We  cannot  say,  as  a  mat- 
ter of  law,  that  the  note  did  mature  on  Oc- 
tober 16,  1911,  but  from  the  face  of  the  note 
sued  on  it  matured  December  12,  1908.  The 
defendants  introduced  evidence  tending  to 
show  that  It  was  the  Intention  of  the  parties 
that  the  note  sued  on  should  not  mature  un- 
til the  $800  was  paid  off.  The  trial  court 
was  liberal  in  the  Introduction  of  evidence 
upon  this  point,  but  found  the  Issue  In  favor 
of  the  plaintiff;  that  Is  to  say,  that  the  note 
matured  December  12,  1908.  The  finding  of 
the  court  on  this  controverted  question,  be- 
ing reasonably  supported  by  the  evidence,  is 
Mnding.  Faonr  &  Broa  v.  Moran  et  aL,  40 
OkL  697,  139  Pac.  833 ;  J.  I.  Case  T.  M.  Co. 
V.  Lyons  4  Co.,  40  Okl.  356,  138  Pac.  167; 
Semple  v.  Baken,  39  Okl.  568,  1S5  Pac.  1141 ; 
Thlgpen  v.  Risby,  39  Okl.  598,  136  Paa  418 ; 
Bailey  v.  ■Wllliamson-Halsell-Frazler  Co.,  145 
Pac.  412.  The  trial  court  made  a  gener- 
al finding  In  favor  of  the  plaintiff.  This  In- 
cludes a  finding  of  all  facts  necessary  to  up- 
bold  the  Judgment  Oland  et  al.  v.  Malson 
et  aL,  39  Okl.  456,  135  Pac.  1055. 

The  Judgment  should  therefore  be  affirmed. 

PER  CURIAM.    Ad<^ed  In  Whole. 


HANNA  V.  ALLUVIAL  FARM  CO. 

(Supreme  Court  of  Oregon.    Dec.  28,  1915.) 

Appeal  and  Ebbob  €=»1170  —  Revebsal  — 
Technical  and  Imvateriai.  Bbbob. 

As  provided  by  Const,  art.  7,  |  8,  where 
the  record  on  appeal  contains,  with  the  bill  of 
exceptions,  all  the  testimony,  the  instructions, 
and  all  other  matters  material  to  the  decision  of 
the  court  below,  and  after  consideration  of  all 
of  them  the  court  on  appeal  is  of  the  opinion 
that  the  judgment  below  was  snch  as  should 
have  been  rendered,  it  will  be  affirmed,  in  spite 


of  errors  assigned  which  do  not  affect  the  just- 
ness of  the  judgment. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |!  4032,  4066,  4075,  4098y 
4101,  4454,  454(M545;    Dec.  Dig.  «=>1170.] 

Department  1.  Appeal  from  Circuit  Court, 
Polk  County;  Webster  Holmes,  Judge. 

Action  by  J.  L.  Hanna  against  the  Alluvial 
Farm  Company,  and  by  the  Alluvial  Farm 
Company  against  J.  L.  Hanna.  The  cases 
were  tried  together,  but  not  consolidated, 
and  from  a  Judgment  for  the  plaintiff  in  the 
first  action,  defendant  appeals.     Affirmed. 

C.  A.  Sheppard,  of  Portland  (Sheppard  & 
Brock,  of  Portland,  on  the  brief),  for  appel- 
lant J.  A.  Carson,  of  Salem  (Carson  & 
Brown  and  John  D.  Turner,  all  of  Salem,  on 
the  brief),  for  respondent 

PER  CURIAM.  Attached  to  the  bill  of  ex- 
ceptions In  this  case  are  the  whole  testimony, 
the  Instructions  of  the  court  to  the  jury,  and 
all  other  matters  material  to  the  decision  as 
made  in  the  court  below,  from  a  consideration 
of  all  which  we  are  of  the  opinion  that  the 
Judgment  appealed  from  is  such  as  sbould 
have  been  rendered  in  the  case. 

It  is  consequently  affirmed  under  the  au- 
thority of  section  3  of  article  7  of  the  state 
Constitution,  notwithstanding  the  assign- 
ments of  error  urged  by  the  defendant 


In  re  TROT. 

BEEM  et  aL  v.  MAYS. 

(Supreme  C!ourt  of  Oregon.    Dec.  28,  1015.) 

Guabdian  and  Ward  «=9l37  —  Repobts  - 

Duty  of  ConNir  Codbt. 

The  county  coart  should  reqnlre  guardians 
to  file  reports  of  their  administration  at  regular 
periods,  thereby  lessening  the  burden  of  the 
courts,  and  protecting  the  interests  of  the  wards. 

[Ed.  Note.— For  other  cases,  see  Guardian 
and  Ward,  Cent  Dig.  ij|  461,  462,  464,  469, 
473,  475;   Dec.  Dig.  «S=»137.] 

In  Banc.  Appeal  from  Circuit  C!ourt,  Un- 
ion County;   Gustav  Anderson,  Judge. 

In  the  matter  of  the  guardianship  of  David 
Troy,  an  incompetent  person.  Objections  by 
Delilah  Beem  and  others  to  the  final  account 
of  R.  C.  Mays,  guardian,  filed  after  the  in- 
competent's death.  Decree  ordering  guardian 
to  refund,  and  the  objectors  appeal.  Affirmed. 

Turner  Oliver,  of  La  Grande  (Joel  H. 
Richardson,  of  La  Grande,  on  the  brief),  toe 
appellants.  F.  S.  Ivanhoe,  of  La  Grande,  for 
respondent 

BEAN,  J.  On  February  6,  1809,  B.  C. 
Mays  was  appointed  guardian  for  David  Troy 
who,  an  account  of  disease,  had  been  ren- 
dered Incapable  of  managing  his  own  affairs, 
and  acted  as  such  until  March  24, 1911,  when 
his  ward  died.  Reports  of  the  administra- 
tion of  the  guardian  were  not  filed  at  regular 
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intervals.  After  the  death  of  Troy  the  guard- 
Ian  filed  a  final  account,  to  which  the  appel- 
lants objected.  The  county  court  heard 
the  evidence  and  approved  the  account,  where- 
upon the  objectors  ai^ealed  to  the  circuit 
court,  wMch  referred  the  matter  back  to 
the  former  court  for  the  taking  of  additional 
testimony.  The  final  report  contains  147 
items  of  disbursements  and  several  items  of 
receipts  by  the  guardian.  The  circuit  court 
eliminated  a  portion  of  the  expenditures,  re- 
duced others  as  claimed  by  the  guardian, 
and  from  the  evidence  found  the  aggregate 
sum  of  disbursements  by  the  guardian  to  be 
$6,820.49,  and  the  total  receipte  $6,586.18, 
leaving  a  balance  of  1234.31,  aa  the  amount 
paid  out  by  the  guardian  in  excess  of  re- 
ceipts. The  court  found  Mays  liable  to  the 
estate  of  David  Troy,  deceased,  in  the  sum 
of  $360.95  on  account  of  a  certain  lot  being 
sold  for  taxes,  and  penalties  for  delinquencies 
in  the  payment  of  levies,  and  decreed  that 
the  guardian  refund  $126.64  to  the  estate. 
The  objectors  appeal. 

In  this  case  there  are  no  Intricate  questions 
of  law  involved  which  require  a  discussion. 
From  a  careful  examination  of  each  item  of 
the  guardian's  report  and  the  evidence  re- 
lating thereto,  we  conclude  that  the  trial 
court  reached  a  proper  conclusion.  We 
would,  however,  emphasize  the  suggestion 
made  by  the  circuit  Judge  as  to  the  necessity 
of  the  county  court  requiring  guardians  to 
file  reports  of  their  administration  at  regu- 
lar periods,  thereby  lessening  the  burden  of 
the  courts  and  protecting  the  interests  of  the 
wards.  No  good  purpose  would  be  served 
by  setting  forth  the  several  items  or  the 
voluminous  testimony  in  regard  thereto. 

The  decree  of  the  lower  court  is  therefore 
affirmed. 


BLOCK  et  aL  v.  CROCKER  et  al.    (No.  6156.) 
(Supreme  Court  of  Oklahoma.     Oct  S,  1915.) 

(Syllabus  fiy  ike  Court.) 

Afpkai.   and    Ebbob    €=s>305— Pbesbntation 
FOB  Bbview — Denial  of  New  Trial. 

Where  the  plaintiffs  in  error  fail  to  assign 
as  error  the  overruling  of  their  motion  for  a 
new  trial,  the  Supreme  0>urt  has  no  power  to 
review  errors  alleged  to  have  occurred  during 
the  progress  of  the  triaL 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  1769-1764;  Dec  Dig.  «s> 
305.] 

Commissioners'  Opinion,  Division  No.  4. 
Error  from  District  Court,  Adair  County; 
John  H.  Pitchford,  Judge. 

Action  by  A.  Block  and  others  against  O.  J. 
Crocker  and  others.  Judgment  for  defend- 
ants, and  plaintiffs  bring  error.    Affirmed. 

John  A.  (xoodall,  of  Stilwell,  for  plain- 
tiffs in  error.  R.  Y.  Nance,  of  Stilwell,  for 
defendants  in  error. 


WATTS,  0.  This  case  comes  from  the 
district  court  of  Adair  county,  where  it  was 
tried  to  the  court  without  the  intervention 
of  a  Jury.  Judgment  went  for  defendants 
and  plaintiffs  appeal.  The  following  are  aft- 
signed  as  error:  (1)  In  the  findings  of  fact 
that  the  plaintiffs  were  represented  In  the 
meeting  of  creditors  by  their  attorney.  Win- 
sor;  (2)  in  its  decision  that  Harry  Wlnsor, 
as  attorney  for  the  plaintiffs,  acted  within 
the  scope  of  his  authority  in  settling  the 
claim  of  plaintiffs  for  30  per  cent,  of  the 
amount  due,  and  that  he  had  full  power  and 
right  so  to  do. 

Counsel  does  not  assign  as  error  the  over- 
ruling of  the  motion  for  new  trial ;  therefore 
we  cannot  examine  the  evidence  to  determine 
whether  his  position  is  well  taken. 

"Where  the  plaintiff  in  error  fails  to  assign 
as  error  the  overruling  of  his  motion  for  a  new 
trial,  the  Supreme  Court  has  no  power  to  re- 
view errors  alleged  to  have  occurred  during 
the  progress  of  the  trial."  O'Neil  v.  James,  40 
OkL  661,  140  Pac  141. 

As  the  time  has  expired  for  filing  an 
amended  petition  in  error,  we  recommend 
that  the  Judgment  of  the  trial  court  be 
afiirmed. 

PER  CURIAM.     Adopted  in  whole. 


COMANCHE    MERCANTII/B    CO.   v.    J. 

FLOERSHBIM    CO.      (No.    4849.) 

(Supreme  Court  of  Oklahoma.     Oct.  6|  1915.) 

(Byllabut  by  the  Oo*rt.) 

Justices  of  the   Peace  ®s>159  ^  Appkal 

Bond— IWACCUEACY — Effect. 

Where  a  party  to  an  action  in  a  court  of  a 
justice  of  the  peace  recovers  judgment  for  less 
than  he  demanded,  which  fact  is  not  expressly 
recited  therein,  the  same  is,  nevertheless,  by  nec- 
essary implication,  against  him  to  the  extent 
of  his  demand  in.  excess  of  the  amount  of  such 
judgment ;  and  such  party's  appeal  bond,  under 
section  4705,  St.  1893  (section  5466,  Rev.  Laws 
1910),  is  not  insufficient  merely  because  it  de- 
scribes such  judgment  as  against  him,  instead 
of  more  accurately  as  against  him  only  in  part, 
or,  by  necessary  implication,  to  the  amount  of 
$22.45,  the  balance  of  his  demand  in  excess  of 
the  amount  of  such  judgment. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  §§  544,  550-578;  Dec. 
Dig.  <S=9l59.] 

(Commissioners'  Opinion,  Division  No.  1. 
Error  from  County  Court,  Stephens  Coun- 
ty;   W.  H.  Admire,  Judge. 

Action  by  the  J.  Floershelm  Company,  a 
corporation,  against  the  Comanche  Mercan- 
tile Company,  a  corporation.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

H.  B.  Lockett,  of  Comanche,  for  plaintiff 
in  error.  J.  P.  Speer,  of  Comanche,  for  de- 
fendant in  error. 

THACKER,  0.  The  plaintiff  in  error 
(Omanche  Mercantile  Company,  a  corpora- 
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tlon)  win  be  designated  as  defendant,  and 
defendant  in  error  (J.  Floersheim  (Company, 
a  corporation)  as  plaintiff,  in  accord  with 
their  respective  titles  In  the  trial  conrt 

The  plaintiff  originally  commenced  this 
action  In  the  conrt  of  a  Jastice  of  the  peace 
of  Stephens  county  against  the  defendant  for 
$82.87,  and  recovered  Judgment  only  for  |35.- 
21,  which  Judgment  was,  by  necessary  Im- 
plication, against  the  plaintiff  for  ^7.66, 
the  balance  of  the  amount  claimed  for  which 
he  did  not  recover. 

An  appeal  was  taken  by  the  plaintiff  to 
the  county  court  of  said  county;  and,  In- 
stead of  describing  the  Judgment  as  abOTe 
in  the  appeal  bond,  it  is  therein  recited: 

"The  condition  of  the  above  obligation  i« 
such  that,  whereas  the  said  J.  Floerabeim  &  Co. 
inteods  to  appeal  to  the  county  court  within 
and  for  said  county  from  a  judgment  rendered 
against  him  in  favor  of  Comanche  Mercantile 
Company  in  the  justice  court  of  said  county  on 
the  4th  day  of  May,  A.  D.  1912,  at  Comanche, 
in  said  county." 

In  the  county  court  the  defendant  moved 
to  dismiss  said  appeal  upon  the  ground  that 
the  foregoing  recital  is  incorrect  and  ren- 
ders the  bond  insuflSdent  under  section  4766, 
Stat.  1893  (section  6466,  Rev.  Laws  1910). 
The  county  court  overruled  said  motion,  the 
plaintiff  recovered  Judgment  for  $92.66,  and 
the  defendant  brings  the  case  here  for  review, 
assigning  as  error  only  the  overruling  of 
said  motion. 

The  county  court  did  not  err.  The  Judg- 
moit  in  terms  was  in  favor  of  the  plaintiff; 
but.  In  legal  effect,  it  was  against  it  for 
$57.66,  the  balance  claimed  for  which  it  fail- 
ed to  recover.  The  appeal  bond  was  suffl- 
dent 

For  the  reasons  stated,  the  Judgment  of 
the  trial  ctourt  should  be  affirmed. 

FEB  CUBIAM.    Adopted  in  whole. 


FBBBBIAN  et  al.  v.  FARMERS'  &  MEB- 
CHAMTS'  BANE.     (No.  5416.) 

(Snpteme  Court  of  Oklahoma.     Oct.  6,  1916.) 

(BuOabtu  hy  the  Court.) 

Afpbai.  and  Esbob  €=3933— Biscsbtionabt 
ttiruifa— Ordbb  Gbantino  New  Tbiax. 
The  discretion  of  the  trial  court  in  granting 
a  new  trial  is  so  broad  that  its  action  in  so 
imag  will  not  be  disturbed  on  appeal,  unless 
the  record  shows  clearly  that  die  court  has 
erred  in  the  decision  of  some  clear  and  onotixed 
question  of  law,  and  that  the  order  granting 
the  new  trial  is  based  on  such  erroneous  view 
of  the  law. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3426,  8426,  3772-^776; 
Dec.  big.  «=.9S§.] 

Commissioners'  Opinion,  Division  No.  2. 
Error  to  District  Court, '  Haskell  County ; 
W.  H.  Brown,  Judge. 

Action  by  the  Farmers'  tc  Merchants'  Bank, 
a  corporation,  against  W.  F.  Freeman  and 


another.    Judgment  for  plaintiff,  and  defend- 
ants   bring   error.      Affirmed. 

This  action  was  brought  on  a  promissory 
note  given  by  the  plaintiffs  in  error  to  the 
defendant  in  error,  and  to  foreclose  a  mort- 
gage given  to  secure  such  note.  The  petition 
is  in  the  usual  form,  and  the  answer,  which 
Is  unverified,  was  a  general  denial  and  a  plea 
of  payment  There  was  evidence  on  both 
sides  of  the  issue  as  to  the  payment,  and  the 
Jury  found  a  verdict  for  the  defendants. 
Within  the  time  allowed  by  statute  the  plain- 
tiff in  the  court  below  filed  its  motion  for  a 
new  trial,  as  follows: 

"(1)  Because  the  verdict  of  the  jury  is  not 
sustained  by  sufilcient  evidence;  (2)  because 
the  court  erred  in  admitting  evidence  on  the 
part  of  the  defendants  over  the  objections  of 
the  plaintiff ;  (3)  because  the  plaintiff  was  sur- 
prised at  the  nature  of  the  defense  interposed 
by  the  defendants  at  the  trial,  in  the  way  of  pay- 
ment of  the  note  sued  on,  which  ordinary  pru- 
dence oould  not  have  guarded  against;  (4) 
l>ecause  of  newly  discovered  evidence,  material 
to  plaintiff's  cause,  which  plaintiff  could  not, 
with  reasonable  diligence,  have  Imown  at  the 
time  of  the  trial:  and  (6)  for  other  good  and 
sufficient  reasons. 

The  court  sustained  this  motion,  and  the 
order  sustaining  the  same  is  as  follows: 

"Whereupon  the  court  upon  hearing  said 
motion  for  a  new  trial  and  the  evidence  offer- 
ed in  support  thereof,  and  being  fully  advised 
in  the  premises,  sustaus  said  motion  for  a  new 
trial,  upon  condition  that  plaintiff  pays  the 
cost  of  suit  occurred  to  date." 

Exceptions  were  duly  saved,  and  the  de- 
fendants below  bring  the  case  to  this  court 
by  petition  In  error  and  case-made. 

E.  O.  Clai^,  of  Stigler,  for  plaintiffs  in  er- 
ror. John  W.  Frederick,  of  Stigler,  for  de- 
fendant in  errAr. 


DEA'BREUX,  0.  (after  stating  the  facts 
as  above).  It  wUl  be  noted  that  the  trial 
court  gave  no  reason  for  its  action  In  grant- 
ing a  new  trial,  and  It  might  have  been 
granted  on  any  of  the  grounds  set  out  in 
the  motion.  In  Citizens'  State  Bank  of  Law- 
ton  v.  Chattanooga  State  Bank,  23  Okl.  767, 
101  Pac.  1118,  it  is  said: 

"There  is  some  conflict  in  the  evidence  in  this 
record,  and  it  is  not  clear  upon  what  ground 
the  new  trial  was  granted.  'The  granting  of  a 
new  trial  being  so  much  within  the  discretion 
of  the  trial  court,  this  court  will  not  reverse 
an  order  of  such  court  granting  a  new  trial,  un- 
less error  is  clearly  established  in  respect  to 
some  pure,  simple,  and  unmixed  question  of 
law." 

And  the  same  point  is  decided  in  Linder- 
man  v.  Nolan,  16  Okl.  362,  83  Pac.  796;  Ex- 
change Bank  of  Wewoka  v.  Bailey,  29  Okl. 
246,  116  Pac.  812,  39  L.  R.  A.  (N.  S.)  1082; 
National  Refrigerator  &  Butchers'  Supply  Co.. 
T.  Elsing,  29  Okl.  834,  116  Pac.  790;  Rog- 
ers ▼.  Quabner,  41  Okl.  107,  137  Pac.  361. 

The  record  in  this  case  does  not  show  that 
In  granting  the  new  trial,  the  court  erred  in 
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respect  to  some  pure,  simple,  and  xuunlxed 
qnestlon  of  law.  We  tberefore  recommend 
that  the  judgment  be  affirmed. 

PER  CURIAM.    Adopted  In  whole. 


SPAULDINQ  et  aL  v.  HOWARD  et  at 

(No.  6119.) 

(Supreme  Court  of  Oklahoma.     Oct.  6,  1915.) 

(BgUabv  J>v  the  Ootut.) 

1.  EVIDEHCB    *=»397— PABOIr-WBrTTBK    C30N- 
TBACT. 

Both  the  statute  and  the  common  law  pro- 
hibit the  introduction  of  prior  or  contemporane- 
ous oral  testimony  to  contradict  or  varj  the 
terms  of  a  written  agreement. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §1  1756-1765;    Dec.  Dig.  i8=>397.j 

2.  SaLKS    «=9l79— LIA.BEUTT  VOB   FBIGB— Ao- 

OKPTANCE. 

If  a  person  orders  a  certain  article,  and  a 
different  article  is  delivered  and  accepted  with- 
out objection  t>eing  made  in  a  reasonable  time 
after  learning  that  fact,  the  party  is  bound  to 
pay  therefor  the  purctiase  price  agreed  upon 
tor  the  former  article. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  §i  456-468;  Dec.  Dig.  «=>179.] 

3.  Sales    ^=>425— Bbeach    of   Wabrartt— 
rxmkdieb  of  buyeb. 

When  a  person  purchases  an  article  under 
a  certain  warranty,  and  the  article  fails  to 
comply  with  the  warranty,  the  purchaser  has 
two  remedies:  (1)  He  can  return  the  article 
within  a  reasonable  time  after  learning  of  the 
breach  of  warranty  and  sne  for  a  cancellation 
of  the  contract  (2)  He  can  retain  the  article 
and  recover  the  difference  between  the  actual 
value  of  the  article  at  the  time  of  the  purchase 
and  what  its  value  would  have  been  if  it  had 
been  as  represented. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  Si  1207,  1208;    Dec.  Dig.  ©=>425.] 

4.  Sales  iS=>439  —  Breach  or  Warbantt  — 

BUBDER    OF   PBOOF. 

A  party  who  claims  that  an  article  purchas- 
ed did  not  conform  to  the  warranty  assumes  the 
bnrden  of  proving  the  alleged  breach  of  warran- 
ty and  the  amount  of  the  damages. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  {{  1258-1260;   Dec.  Dig.  <S=>439.] 

Commlssfloners'  Opinion,  Division  No.  4. 
Error  from  the  Connty  Conrt  of  (barter  Coun- 
ty;  W.  F.  Freeman,  Judge. 

Action  by  H.  W.  Spaulding  and  others 
against  C.  N.  Howard  and  others.  Judg- 
ment for  defendants,  and  plaintiffs  bring  er- 
ror. -  Reversed  and  remanded. 

Slgler  &  Howard,  of  Ardmore,  for  plaln- 
tifls  in  error.  R.  F.  Turner,  of  Ardmore, 
for  defendants  In  error. 

MATHEIWS,  a  The  parties  hereto  will 
be  designated  as  In  the  trial  court  This 
was  an  action  upon  two  promissory  notes 
given  in  payment  for  a  certain  buggy  sold,  by 
plaintiffs  to  defendants.  The  defendants 
set  up  the  defense  of  a  failure  of  warranty 
and  fraud  on  the  part  of  the  plaintiffs.  The 
cause  was  tried  to  a  jury,  who  found  for 
the  defendants,  and  this  appeal  followed. 


On  the  20th  day  of  May,  1907,  defendants 
purchased  a  buggy  from  plaintiffs,  and  in 
payment  therefor  executed  two  notes  in  the 
aggregate  amount  of  $107,  and  due  on  the 
1st  day  of  November,  1907,  and  1st  day  of 
November,  1908,  respectively.  The  notes 
signed  by  the  defendants  contained  the  fol- 
lowing stipulations: 

"This  note  is  to  be  void  only  upon  the  con- 
dition that  said  Spaulding  Manufacturing  Com- 
pany refuse  to  deliver  said  vehicle  as  above 
specified.  ♦  •  ♦  No  salesman  has  authority 
to  maice  any  agreement  not  npon  tlie  fitos  of  this 
note  when  made." 

About  two  years  after  the  giving  of  the 
notes  and  delivery  of  the  buggy,  the  defend- 
ants moved  from  Texas  Into  Oklahoma,  but 
left  the  buggy  at  their  former  residence  In 
Texas,  where  it  was  found  by  the  plaintiffs 
al>out  a  year  thereafter,  when  it  was  taken 
possession  of  by  the  plaintiffs  and  sold  by 
them  for  $40.  The  evidence  does  not  dis- 
close the  manner  of  sale.  On  the  15th  day 
of  June,  1907,  the  plaintiffs  wrote  the  de- 
fendant 0.  N.  Howard  the  following  letter: 
"Grinnell,  Iowa,  6/15.  190T. 

"C.  N.  Howard,  Bowie,  Texas— JJear  Sir:  Our 
salesman,  Mr.  Benton,  reports  to  us  that  on 
5/20/1007,  he  sold  and  delivered  to  you  a  one 
seat  top  buggy.  No.  812,  of  our  make,  all  com- 
plete, and  that  you  gave  for  the  same  the  fol- 
lowing: [Copy  of  notes  omitted  here.)  Please 
examine  the  above  carefully  and  report  to  us 
immediately  if  this  is  a  correct  record  in  every 
way  of  the  deal  you  had  with  our  salesman. 
Has  our  salesman  delivered  to  you  everything 
he  agreed  to  deliver?  Has  he  paid  in  full  any 
bill  he  may  have  contracted  with  you?  We 
write  this  in  order  to  promptly  correct  mistakes 
if  any  may  have  been  made;  it  being  our  aim 
to  do  our  business  in  a  straightforward  manner, 
and  our  customers  will  confer  a  favor  by  an- 
swering above  hy  return  mail.  Awaiting  your 
early  reply,  we  remain. 
"Yours  very  respectfully, 

"Spaulding  Mfg.  Co." 

No  reply  was  made  to  this  letter  by  de- 
fendants. 

[1]  1.  At  the  trial  the  defendants  were 
permitted,  over  the  objection  of  plaintUfs, 
to  detail  statements  which  they  testified  were 
made  by  the  agent  of  plalntlfb  in  making 
the  sale  to  them  of  the  buggy  in  controversy, 
wherein  the  agent  made  certain  warranties 
and  representations  relative  to  the  buggy 
and  the  material  out  of  which  the  same  was 
constructed.  All  of  the  statements  detailed 
were  made  prior  to  the  execution  of  the  note, 
which  expressly  stated  that  the  note  was  to 
be  void  only  upon  the  condition  that  the 
plaintiffs  refused  to  deliver  the  vehicle  par- 
chased,  and  also  contained  the  further  clause 
that: 

"No  salesman  has  authority  to  make  any 
agreement  not  upon  the  face  of  the  note  when 
made." 

It  Is  manifest  that  the  action  of  the  court 
In  permitting  the  introduction  of  such  tes- 
timony was  prejudicial  error.  Both  the 
statute  and  the  common  law  prohibits  the 
introduction   of   prior   or   contemporaneous 
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oral  testlmoiiy  to  contradict  or  vary  the 
terms  of  a  written  agreement.  The  defend- 
ants executed  a  contract  stipulating  that 
the  notes  should  be  void  only  upon  the  re- 
fusal of  the  plaintiffs  to  deUver  the  vehicle 
purdiased.  Insurance  Co.  t.  Richardson 
Lumber  Co.,  11  Okl.  585,  69  Pac.  938;  Early 
▼.  King,  88  Okl.  206,  135  Pac.  286.  Further, 
the  defendants  are  estopped  from  the  In- 
troduction of  such  testimony  by  the  Instru- 
ment executed  by  them,  as  It  clearly  stated 
that  the  salesman  had  no  authority  to  make 
any  agreements  not  upon  the  face  of  the 
note  when  made.  This  can  be  construed  as 
both  an  agreement  by  defendants  that  the 
agent  had  no  authority  to  make  a  warranty 
and  a  notice  to  them  by  the  plaintiffs  that 
sadli  authority  was  la<ddng  In  the  agent. 
There  1b  no  competent  evidence  In  this  case 
as  to  any  warranty  of  any  kind,  except  that 
given  by  the  plaintiffs,  who  stated  that  bug- 
gies sold  by  them  were  warranted  for  the 
period  of  one  year. 

[2]  2.  Defendants  testified  that  the  agent 
r^reaentlng  plaintiffs  sold  them  a  certain 
No.  812  baggy,  but  delivered  to  them,  on  the 
following  day,  another  and  different  bugg^y, 
which  was  lighter  than  the  buggy  actually 
bougbt  by  them.  It  comes  with  poor  grace 
for  a  party  to  be  heard  to  say  for  the  first 
time  five  years  after  ^e  delivery  that  they 
did  not  get  the  buggy  they  bargained  for.  It 
is  elementary  that  if  a  person  orders  a  cer- 
tain article,  and  a  different  article  Is  deliv- 
ered and  accepted  without  objection  being 
made  in  a  reasonable  time  after  learning 
that  fact,  the  party  is  bound  to  pay  there- 
for the  purchase  price  agreed  upon  for  the 
former  article    35  Cyc.  221. 

[3]  S.  When  a  person  purchases  an  arti- 
cle tinder  a  certain  warranty,  and  the  arti- 
cle falls  to  comply  with  the  warranty,  the 
purchaser  has  two  remedies:  (1)  He  can  re- 
turn the  article  wltliln  a  reasonable  time 
after  learning  of  the  breach  of  warranty  and 
sne  for  a  cancellation  of  the  c<mtract  (2) 
He  can  retain  the  article  and  recover  the 
difference  between  the  actual  value  of  the 
article  at  the  time  of  the  purchase  and  what 
Its  value  would  have  been  if  It  had  been  as 
represented.  As  the  buggy  was  not  tendered 
back  within  a  reasonable  time  after  the  dis- 
covery of  the  breach,  the  defendants  must 
evidently  resort  to  the  latter  rule  for  relief. 

[4]  4.  There  are  no  pleadings  or  proof  as 
to  the  actual  value  of  the  buggy  at  the  time 
of  the  delivery  to  defendants.  Hie  burden 
is  npon  defendants  to  plead  and  prove  its  val- 
ue at  the  time,  and  in  the  absence  of  such 
proof  it  Is  presumed  that  its  real  value  was 
the  price  agreed  to  be  paid  for  same.  That 
It  had  some  value  is  evident  from  the  fact 
that  it  was  sold  for  ^M)  about  three  years 
afterwards.  A  buggy  which,  after  three 
years  of  the  usual  treatment  accorded  to 
them  by  the  average  owner,  can  then  be  sold 


for  $40,  must  have  been  of  considerable  val- 
ue in  the  beginning,  and  in  tills  case  it  de- 
volved upon  the  defendants  to  prove  Its  val- 
ue at  the  time  of  delivery,  before  they  were 
entitled  to  an  offset  of  the  difference.  The 
case  of  Spauldlng  Mfg.  Co.  v.  Cooksey,  34 
Okl.  790,  127  Pac.  414,  is  on  all  fours  with 
this  case  and  decisive  of  It.  Spauldlng  Mfg. 
Co.  V.  HoUday,  32  OkL  823,  124  Pac.  35; 
Burgess  et  aL  r.  Felix,  42  OkL  193,  140  Paa 
1180. 

Defendants'  defense  Is  lacking  in  merit, 
and  their  conduct  does  not  meet  with  favor 
before  this  court  For  a  party  to  use  a  bug- 
gy for  two  years,  and  then  come  Into  court 
and  swear  that  it  was  absolutely  worthless, 
is  absurd,  and  that  a  Jury  will  return  a  ver- 
dict to  that  effect  is  ridiculous.  It  might  be 
possible  that  defendants  were  excusable  la 
their  failure  to  pay  for  tbe  buggy,  owing  to 
a  possible  inability  to  pay;  but  there  is  no 
excuse  for  their  failure  to  reply  to  plaintiffs' 
communications,  and  the  abandonment  of 
the  buggy  without  notifying  plaintiffs  of 
that  fact  showed  an  utter  disregard  for  the 
rights  of  plaintiffs. 

For  the  reasons  given,  we  recommend  that 
the  Judgment  of  the  trial  court  be  reversed, 
and  the  cause  remanded,  with  Instructions 
to  the  trial  court  to  enter  Judgment  for 
plaintiffs  as  prayed  for,  after  allowing  de- 
fendants a  credit  of  ptO,  the  amount  tlie 
buggy  sold  for  after  plaintiffs  obtained  pos- 
aeeslon  of  the  same.  Plaintiffs  should  be  al- 
lowed the  further  sum  of  $25  as  an  attor- 
ney fee,  and  all  costs  should  be  taxed  against 
defendants. 

PBB  OURIAM.    Adopted  In  whole. 


ROBERTSON  v.  VANDEVENTER. 
(Supreme  Court  of  Oklahoma.     Oct  5,  1915.) 

(Syllalut  by  th«  OoitrtJ 

1.  CONTBAOTB  €=»1  —  EVIDINCE  «=3408  — Rlt- 

ckipt^Pabol  Evidence. 

A  simple  receipt  is  an  admission  only,  and 
not  a  contract,  and,  like  any  other  admission, 
may  be  explained  or  contradicted  by  parol,  but 
if  a  contract  be  incorporated  in  a  receipt,  the  re- 
ceipt ma;  be  explained  or  contradicted  by  parol, 
but  tlie  contract  cannot  I>e,  except  in  case  of 
fraud  or  mistake. 

[Ed.  Note. — For  otber  cases,  see  Contracts, 
Cent  Dig.  {  1;  Dec.  Die.  «=3l;  Evidence, 
Cent  Dig.  tf  1829-1842;  Dec.  Dig.  <S=9408.] 

2.  Evidence  «=»408—Pabol— Receipt. 

Wliere  the  parties  had  two  distinct  con- 
tracts, one  to  drill  an  oil  and  gas  well  in  Okla- 
homa,  and  the  other  to  drill  one  in  Kentucky, 
a  receipt  in  the  following  form:  "Bartlesville, 
Okl.,  July  10,  1012.  Received  of  J.  R.  Robert- 
son forty-nine  *«/ioo  dollars.  In  full  of  all 
demands  to  date.     And  we  further  agree  and 

fuarantee  to  pay  any  lien  claims  filed  against 
lammer  lease  for  work  on  well  No.  3,  drillei) 


by  M.  J 
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may  be  explained  by  parol  evidence  to 
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show  that  it  rdated  to  the  Oklahoma  coivtract 
only. 

[Ed.  Note.— ror  other  cases,  see  Evidence, 
Cent  Dig.  {}  182&-1842 ;   Dec.  Dig.  «=»406.] 

3.  Afpeai.  and  Ebbob  €=31170  —  Habmless 
Ebbob— Exclusion    of   Evidenob. 

Where  evidence  on  an  issue  in  a  case  has 
been  admitted  and  is  before  the  jury,  and  an 
offer  is  made  of  additional  evidence  on  the  same 
issue,  vrhich  the  court  can  see  from  the  record 
is  largely  cumulative,  even  assuming  that  sach 
evidence  is  competent,  its  rejection  is  harmless 
error  nnder  the  provisions  of  Rev.  Laws  1910, 
§  6005. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  88  4032,  4066.  4075,  4098, 
4101,  4454,  4540-4545;    Dec.  Dig.  ^sainO.} 

4.  GONTBACTS  9=3368— BBEACH—lNSTBxrorions 
—Evidence. 

The  charge  of  the  court  considered,  and 
no  reversible  error  found,  as  the  case-made 
contains  evidence  fully  justifying  the  charge 
given. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  8i  93,  1829-1844;  Dec.  Dig.  <g=» 
363.] 

5.  Mastee  and  Sf.bvant  «=341— Bbeach  of 

CONTBACP— MEASUBB  OF  DAUAQES. 

Where  the  defendant  contracted  with  the 

Slaintiff  to  pay  him  $1,000  for  the  use  of  his 
rilling  outfit  and  for  his  personal  services  for 
two  months,  the  defendant  to  pay  all  expenses, 
an  instruction  that  if  the  jury  find  for  the 
plaintiff  the  damages  would  be  for  the  differ- 
ence between  the  contract  price  and  the  amount 
be  was  reasonably  able  to  earn  by  other  em- 
ployment of  a  similar  character,  during  the  con- 
tract period,  after  deducting  the  expenses  of 
such  other  employment,  correctly  lays  down 
the  measure  of  damages. 

[Ed.  Note. — For  other  cases,  see  I^aster  and 
Servant,  Cent  Dig.  88  12,  60-53;  Dec.  Dig. 
«8=»41.] 

OommlsslonerB*  Opinion,  Divlsloii  No.  2. 
Error  to  District  Court,  Washington  County ; 
R.  H.  Hudson,  Judge. 

Action  by  Montle  Vandeventer  against 
John  R.  Robertson.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Affirmed. 

This  was  an  action  instituted  by  the  de- 
fendant in  error  to  recover  damages  for  the 
breach  of  a  contract,  which  is  hereinafter 
set  out    Tire  petition  alleged  In  substance : 

"That  plaintiff  was  the  owner  of  a  complete 
string  of  drilling  tools;  that  he  was  ready  and 
willing,  on  May  26,  1912,  to  perform  his  part 
of  the  contract,  but  that  the  defendant  delay- 
ed him  until  June  IS,  1912,  and  then  refused  to 
perform  unless  plaintiff  consented  to  certain 
modifications  of  the  contract,  which  plaintiff 
refused  to  do;  that  plaintiff  had  been  at  all 
times  able,  ready,  and  willing  to  perform,  but 
had  been  unable  to  do  so  because  of  defendant's 
default,  and  that  the  plaintiff  bad  been  damaged 
in  the  sum  of  $1,000  because  of  such  default 
Plaintiff  also  alleged  that  his  copy  of  the  con- 
tract had  been  lost,  and  therefore,  no  copy  was 
attached  to  the  petition." 

The  plaintiff  was  afterwards  allowed  by 
the  court  to  amend  this  petition  to  conform  to 
the  proof,  but  it  is  not  material  to  set  it 
out  here.    The  answer  was,  in  substance: 

"(1)  A  general  denial;  (2)  a  verified  denial  of 
the  contract  as  alleged  by  the  pUdntiff;  (3) 
the  making  of  a  contract  (partly  oral  and  part- 
ly written)  on  April  29,  1912,  setting  out  a 
copy  of  the  written  portion,  and  alleged  the 
terms  of  both   the  oral  and  written  portions. 


alleging  that  defendant  was  able,  ready,  and 
willing  at  all  times  after  the  making  of  said 
contract  to  perform  the  conditions  thereof,  but 
that  plaintiff  was  not  able,  ready,  and  willing 
to  do  so,  and  that  without  any  fault,  neglect, 
or  default  on  the  part  of  the  defendant,  the 
plaintiff  wholly  failed,  neglected,  and  refused 
to  keep,  carry  out,  and  perform  the  written 
portions  of  the  agreement;  also  that  on  July 
10,  1912,  after  plaintiff  had  wholly  failed,  neg- 
lected, and  refused  to  perform  the  terms  and 
conditions  of  the  written  portion  of  the  con- 
tract, and  while  plaintiff  was  wholly  unable  so 
to  do,  the  plaintiff  and  defendant  made  a  full, 
complete,  and  final  settlement  of  all  their  af- 
fairs and  business,  and  defendant  then  paid  to 
plaintiff  $49.24  in  payment  of  all  demands  due 
from  defendant" 

The  contract  was  as  follows: 

"This  contract,  made  and  entered  into  this 
29th  day  of  April,  1912,  by  and  between  Mon- 
tle Vandeventer  of  Bartlesville,  Oklahoma,  here- 
inafter called  party  of  the  first  part,  and  John 
R.  Robertson  of  Jacksonville,  Illinois,  herein- 
after called  the  party  of  the  second  part,  wit- 
nesseth:  That  for  and  in  consideration  of  the 
stipulations  hereinafter  set  forth,  the  party  of 
the  first  part  agrees  to  furnish  one  complete 
string  of  oil  well  drilling  tools,  consisting  of 
necessary  machinery,  tools,  cables  and  standard 
derrick,  same  being  now  located  near  Bartles- 
ville, Oklahoma,  and  to  lease  the  same,  togeth- 
er with  his  services  unto  the  party  of  the  sec- 
ond part,  for  the  purpose  of  drilling  one  or 
more  oil  wells  near  Shelbyville,  Kentucky,  at 
a  point  or  points  to  be  desisnated  by  said  party 
of  the  second  part,  for  said  party  of  the  sec- 
ond part  That  said  party  of  the  second  part 
to  pay  for  all  labor  and  expenses  in  placing 
said  machinery  and  tools  on  board  cars  at  Bar- 
tlesville, and  for  transporting  same  to  Shelby- 
ville, and  for  all  labor  and  expense  in  unload- 
ing same  and  erecting  at  point  of  drilling  oper- 
ations. And  upon  completion  of  said  work,  the 
said  machinery,  tools  and  derrick  to  be  return- 
ed to  Bartlesville,  Oklahoma,  free  of  all  costs 
to  the  party  of  the  first  part.  Said  lease  of 
tools  and  services  to  be  for  the  period  of  sixty 
days  from  the  date  that  said  derrick  and  string 
of  tools  are  placed  on  location  for  the  weU 
near  Shelbyville  and  ready  for  running  for  the 
sum  of  one  thousand  ($1,000.00)  dollars,  with  an 
option  of  continuing  same  for  an  additional 
thirty  days  for  the  sum  of  three  hundred  and 
fifty  ($350.00)  dollars.  The  first  thousand  dol- 
lars above  mentioned  to  be  payable  monthly  at 
the  rate  of  five  hundred  ($500.00)  per  month. 
The  said  party  of  the  first  part  is  to  superintend 
all  loading  and  unloadinK,  erection  of  derricks, 
etc.,  and  prosecution  of  drilling  operations.  The 
said  party  of  the  second  part  is  to  furnish  and 
pay  for  sill  necessar.v  labor  such  as  drillers  and 
tool  dressers  used  in  the  prosecution  of  said 
work.  In  the  event  that  more  than  two  wells 
are  drilled,  and  should  it  be  necessary  to  pur- 
chase new  cable  for  the  additional  wells,  it  is 
agreed  and  understood  that  the  party  of  the 
second  part  is  to  pay  for  said  cable  and  drill 
any  additional  wells,  but  it  is  understood  said 
cable  is  to  be  the  property  of  the  party  of 
the  second  part  It  is  also  agreed  and  under- 
stood that  party  of  the  second  part  is  to  pay 
the  railroad  fare  incurred  by  the  party  of  the 
first  part  from  Bartlesville,  Oklahoma,  to  Shel- 
hyville,  Kentuckv,  and  return.  The  party  of 
the  first  part  agrees  to  prosecute  said  work  in  a 
diligent  and  workmanlike  manner. 

"John  R.  Robertson, 
"Montie   Vandeventer." 

To  the  answer  the  plaintiff  filed  the  follow- 
ing reply,  In  substance: 

"That  he  denies  each  and  every  affirmative  al- 
legation contained  in  said  answer  inconsistent 
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with  the  allegations  contained  in  hia  petition  ex- 
cept such  as  are  hereinafter  specifically  admits 
ted.  Plaintiff  denies  that,  as  set  forth  in  said 
answer,  he  was  not  ready,  able,  and  willing  to 
carry  out  his  part  of  said  contract,  but  on  the 
contrary  aveis  as  in  his  original  petition.  PIain>- 
tifE  further  says  that,  as  regards  the  settlement 
of  July  10,  1912,  referred  to  in  defendant's  an- 
swer, such  settlement  only  comprehended  and 
embraced  certain  differences  arising  out  of  this 
plaintiff's  drilling  of  the  well  on  the  Aisley 
Hammer  lease  in  Washington  county,  Okl.,  and 
did  not  extend  to  or  embrace  the  contract  sued 
on  herein,  or  any  part  thereof,  and  in  this  con- 
nection plaintiff  further  avers  that  there  never 
has  been  any  settlement,  complete,  final,  or  oth- 
erwise of  his  claim  or  claims  against  the  defend- 
ant, arising  out  of  defendant  s  breach  of  the 
contract  sued  on  herein." 

Tbe  instrument  pleaded  In  the  answer  as  a 
full  and  complete  settlement  of  all  matters 
in  dispute  between  the  plaintiff  and  defend- 
ant reads: 

"Bartlesville,  Okla.,  July  10,  1912. 
"Received  of  J.  H,  Robertson  forty-nine  'Vioo 
dollars.     In-  full  of  all  demands  to  date. 

"And  we  further  agree  and  guarantee  to  pay 
any  lien  claims  filed  against  Hammer  lease  for 
work  on  well  No.  3,  drilled  by  M.  D.  Vandeven- 
ter  and  completed  May  27,  1012. 

"M.  D.  Vandeventer. 
"A.  F.  Vandeventer." 

Tbe  plaintiff  below  Introduced  evidence 
tliat  tended  to  show  that  he  finished  the  well 
east  of  BartleevlUe  on  May  26th',  and  was 
then  ready  to  go  to  Kentucky  and  fulfill  his 
ccmtract,  and  that  the  drilling  rig  was  torn 
down  tinder  the  direction  of  Robertson  about 
two  weeks  thereafter,  but  was  not  shipped, 
owing  to  the  fact  that  Robertson  was  away, 
and  did  not  return  to  Bartlesville  until  June 
ISth.    Tbe  plaintiff  testified: 

"Q.  Now,  you  say  you  had  a  conversation 
with  Mr.  Robertson  on  June  18th,  at  the  St 
Glair  Hotel.  What  was  the  first  thing  said 
abont  this  Kentucky  part  of  the  contract?  A. 
I  asked  him,  I  think,  if  be  was  ready  to  go  to 
Kentucky;  that  I  was  all  ready,  been  waiting 
on  him  several  days.  Three  weeks  was  the 
time,  I  think,  lie  said  several  garnishments 
had  come  in  against  me,  and  he  didn't  know 
the  cause  of  them ;  he  was  not  willing  to  ^o  to 
Kentucky,  and  didn't  think  I  was  financially 
able  to  carry  out  my  contract.  Q.  Well,  now 
what  else  was  said  down  here  at  this  conversa- 
tion at  the  hotel?  A.  Why,  Mr.  Robertson 
■aid  he  would  not  load  my  cars— my  tools  on 
the  cars— unless  he  was  guaranteed  some  way, 
or  the  contract  fixed  that  I  would  not  be 
tied  up  in  loading  the  tools.  Q.  Well,  what 
was  the  next  thing  said  by  either  of  you?  A. 
I  think  that  is  all  that  was  said.  I  told  him 
I  was  read^  and  willing  to  go;  that  nothing 
would  be  tied  up.  There  would  be  no  liens 
filed  on  it  any  way.  He  refused  to  go.  Q.  Now, 
is  that  all  that  was  said?  A.  He  refused  to 
MO  under  the  contract  that  was  signed.  I  told 
him  that  was  all  then.  I  left.  Q.  From  the  26tb 
day  of  May,  the  date  that  you  completed  the 
Aylsie  Hammer  well,  to  the  18th  day  of  June, 
when  you  have  testified  to  this  conversation 
yon  had  with  Mr.  Robertson  in  which  he  refused 
to  permit  you  to  carry  out  the  contract,  what 
were  you  doing  with  your  complete  string  of 
drilling  tools?  A.  They  were  laying  idle;  yon 
mean  from  the  26th  day  of  May  to  tbe  18th  of 
June,  they  were  idle.  I  was  waiting  for  him 
to  load  me  on  the  cars.  Q.  What  were  you 
doing  yourself,  personally?  A.  I  was  around 
town  making  arrangements  to  go  away  to  Ken- 
tucky." 


In  regard  to  tbe  Instrument  pleaded  by  the 
defendant  as  a  full  settlement  of  all  mat- 
ters, Including  the  Kentucky  contract,  the 
plaintiff  was  allowed,  over  the  objections  of 
the  defendant,  to  Introduce  evidence  that  this 
receipt  only  referred  to  the  well  east  of  Bar- 
tlesville, and  did  not,  In  any  way,  refer  to, 
or  have  any  connection  with,  the  Kentucky 
contract  The  defendant  introduced  evidence 
tending  to  show  that  the  reason  why  tbe  Ken- 
tucky contract  was  not  carried  out  was  be- 
cause of  attachments  which  were  levied  on 
the  drilling  rig  and  other  steps  taken  by  Van- 
deventer's  creditors  to  prevent  him  from  tak- 
ing the  property  out  of  the  state ;  also  that 
the  property  was  mortgaged,  and  the  mort- 
gagees objected  to  allowing  it  to  leave  the 
state.  He  also  testified,  in  effect,  that  by 
Vandeventer's  consent,  the  Kentucky  con- 
tract was  canceled,  and  that  the  paper  alwve 
set  out  was  intended  as  a  full  settlement  of 
all  matters  between  them.  His  testimony,  in 
part,  is  as  follows: 

"That  was  July  10th,  we  made  the  final 
settlement.  Mr.  Montie  Vandeventer  was  seat- 
ed at  tbe  table  with  me.  We  figured  all  this 
thing  up.  I  said  to  him,  'Now,  this  cleans  up 
the  whole  thing.'  'Yes,'  be  sa.v8,  'that  closes  up 
the  whole  thing.'  I  said,  'Where  is  tbe  con- 
tract?' I  wanted  tbe  contract  back.  He  says: 
'I  have  lost  the  contract.  You  have  got  a  re- 
ceipt in  full.'  I  says,  'That  is  what  I  am  ac- 
cepting, a  receipt  in  full.'  I  asked  his  father 
to  sign  as  additional  I  believed  that  it  would 
settle  all  matters  up.  If  he  had  had  the  con- 
tract I  suppose  he  would  have  given  it  to  me 
at  the  time.  He  said  he  did  not  have  it,  and  it 
was  lost,  and  'you  have  a  receipt  in  full.'  I 
says,  VKiat  is  what  I  am  accepting  aU  right.' 
I  wrote  the  receipt  myself,  and  I  believed  I  had 
covered  everything  in  it." 

The  instructions  to  the  Jury,  complained  of 
by  the  plaintiff  in  error,  are  as  follows : 

"(.Sj  You  are  instructed  that  the  burden  of 
proof  is  upon  the  defendant  to  establish  to  your 
satisfaction  by  a  fair  preponderance  of  the  evi- 
dence, that  there  was  a  full  and  complete  set- 
tlement of  all  the  differences  existing  between 
the  plaintiff  and  defendant,  including  the  con- 
tract sued  on  in  this  case,  and  that  the  defend- 
ant paid  to  the  plaintiff  and  the  plaintiff  accept- 
ed in  full  satisfoction  of  all  differences  existing 
between  them  and  the  balance  found  to  be  due 
upon  such  settlement." 

Indorsed: 

"Given  and  excepted  to  by  defendant 

"R.  H.  Hudson,  Judge." 

"(7)  You  are  instructed  that  if  you  find  from 
a  fair  preponderance  of  the  evidence  in  this 
case  that  on  July  10,  1012,  there  were  cer- 
tain differences  existing  between  the  plaintiff 
and  defendant  in  this  case,  and  that  at  said 
time,  the  plaintiff  and  defendant  met  and  had  a 
full  and  complete  settlement  of  all  the  differ- 
ences existing  between  them,  and  that  in  said 
settlement  the  contract  sued  upon  in  this  case 
was  taken  into  consideration,  and  that  after 
consideration  of  all  matters  of  difference  exist- 
ing between  them,  and  that  in  said  settlement 
the  contract  sued  upon  in'  this  case  was  taken 
into  consideration  of  all  matters  of  difference 
existing  between  the  parties,  and  it  was  found 
that  the  defendant  was  indebted  to  the  plaintiff 
in  the  sum  of  $49.24,  and  the  defendant  iiaid  to 
the  plaintiff,  and  the  plaintiff  accepted  in  full 
settlement  of  all  the  differences  that  existed  be- 
tween the  parties,  the  said  sum  of/$49,24r.(^iL> 
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and  in  that  event  your  yerdlct  should  be  for  the 
defendant." 

Indorsed: 

"Given  and  excepted  to  by  defendant. 

"R.  H.  Hudson,  Judge." 

"(6)  You  are  instructed  that  if  you  find  from 
a  fair  preponderance  of  the  evidence  in  this 
case  that  the  plaintiff  was,  at  all  times,  able, 
ready,  and  willing,  and  offered,  to  carry  out 
the  terms  and  conditions  of  the  contract  sued 
on  in  this  case,  and  that  he  was  prevented 
from  doing  so  by  reason  of  the  failure  and  re- 
fusal of  the  defendant  to  carry  out  and  perform 
the  terms  and  conditions  of  the  said  contract 
upon  his  part,  then  and  .in  that  event,  your 
verdict  should  be  for  the  plaintiff.  But,  upon 
the  other  hand,  if  you  fail  from  a  fair  prepon- 
derance of  the  evidence  in  this  case  that  the 
plaintiff  was  able,  ready,  and  willing  to  carry 
out  and  perform  the  said  contract  upon  his 
part,  and  that  he  was  prevented  from  so  doing 
by  reason  of  the  failure  and  refusal  of  the  de- 
fendant to  carry  out  and  perform  the  terms  and 
condition  of  said  contract  upon  his  part,  then 
and  in  that  event,  your  verdict  should  be  for 
the  defendant." 

Indorsed: 

"Given  and  excepted  to  by  defendant 

"R.  H.  Hudson,  Judge." 

"(8)  You  are  Instructed  that  in  the  event  you 
find  the  issues  in  this  case  in  favor  of  the 
plaintiff  and  against  the  defendant,  then  your 
verdict  should  be  for  the  difference  between  the 
contract  price  agreed  to  be  paid  to  the  plaintiff 
and  the  amount  that  he  was  reasonably  able  to 
earn  by  other  employment  of  a  similar  charac- 
ter, during  the  contract  period,  after  deducting 
the  expenses  of  such  other  employment,  your 
verdict  not  to  exceed,  in  any  event,  the  sum 
of  $800." 

Indorsed: 

"Given  and  excepted  to  by  defendant. 

"B.  H.  Hudson,  Judge." 

Tbere  was  a  Terdict  for  the  plaintiff  for 
$500,  and  the  def^dant  below  brings  the 
case  to  this  court  by  petition  In  error  and 
case-made. 

J.  B.  Tomllnson,  of  Independence,  Kan., 
and  J.  P.  O'Meara,  of  Tulsa,  for  plaintiff  in 
error.  Shea  &  Blue  and  A.  P.  Vandeventer, 
all  of  BartlesTllle,  for  defendant  in  error. 

DBVBREUX,  C.  (after  stating  the  facts  as 
above).  The  first  assignment  of  error  is  that 
the  court  erred  in  admitting  parol  evidence 
to  explain  the  paper  given  July  10,  1912,  by 
showing  that  it  did  not  embrace  the  Ken- 
tucky contract 

[1,2]  It  is  well  settled  that  a  simple  re- 
ceipt Is  an  admission  only,  and  not  a  con- 
tract, and,  like  any  other  admission,  may  be 
contradicted  or  explained  by  parol  evidence 
(4  Wigmore  on  Evidence,  {  2432;  American 
Bridge  Co.  v.  Murphy,  13  Kan.  36;  Brooks 
V.  White,  48  Mass.  [2  Mete]  283,  37  Am.  Dec. 
95),  but  It  is  equally  virell  settled  that  if  a 
contract  Is  incorporated  in  a  receipt,  the  re- 
ceipt may  be  varied,  but  the  contract  cannot 
(Jones  on  Evidence  [2d  Ed.]  i  492  [503]),  and 
In  discussing  this  subject  Mr.  Wlgmore  says 
(4  Wlgmore  on  Evidence,  }  2432): 

"Which  of  these  characters  a  given  document 
uossesses  must  of  course  depend  on  the  particu- 
lar case ;  but  it  ia  well  understood  that  a  docu- 


ment which  is  a  receipt  may,  in  some  instances, 
he  indisputable  as  bemg  in  effect  a  release  or 
contract" 

The  evidence  In  this  case  is  directly  con- 
tradictory. That  on  behalf  of  the  plaintiff, 
tending  to  show  that  the  only  matter  consid- 
ered in  the  settlement  at  the  time  the  paper 
was  signed,  was  the  amount  due  on  the  con- 
tract for  drilling  the  well  east  of  Bartles- 
ville;  that  on  behalf  of  the  defendant,  tend- 
ing to  show  that  all  matters,  Including  the 
Kentucky  contract,  were  embraced.  IWs 
raises  the  question  whether  the  words  "in 
full  of  all  demands  to  date"  take  this  in- 
strument out  of  the  class  of  a  simple  receipt, 
and  invest  it  with  the  character  of  a  con- 
tract or  release.  If  the  instrument  was  of 
the  latter  class,  it  was  error  to  allow  the 
evidence  complained  of,  in  the  absence  of  an 
allegation  of  fraud  or  mistake  in  the  plead- 
ings. 

In  Brooks  v.  White,  43  Mass.  (2  Mete.) 
283,  37  Am.  Dec.  95,  a  question  very  like  the 
one  now  under  consideration  was  presented, 
and  the  court  says: 

"The  court  left  it  to  the  jury  to  find  whether 
the  receipt  was  intended  as  a  discharge  to 
Downing  only,  or  to  all  the  promisors;  and 
the  plaintiffs  now  insist  that  this  was  errone- 
ous, and  that  it  was  not  competent  for  the 
jury  to  pass  upon  the  intent  of  the  parties  as 
to  the  effect  of  this  agreement.  As  it  seems  to 
us,  tliis  objection  cannot  avail  the  plaintiff.  It 
was  not  submitting  to  them  the  construction 
of  a  written  instrument  Their  first  inqoiry 
was  whether  the  plaintiffs  had  given  a  discharge 
of  this  demand.  If  that  discharge  was  in  full 
of  all  demands,  as  the  evidence  offered  tended 
to  show,  it  was  competent  to  inquire  what  de- 
mands were  the  subject-matter  of  the  adjust- 
ment, and  were  understood  by  the  parties  to 
be  embraced  in  the  receipt;  whether  the  indi- 
vidual liabilities  of  Downing  only,  or  the  liabil- 
ities of  the  late  firm  of  White  &  Co.,  of  which 
firm  Downing  was  a  member." 

In  Simmons  v.  Johnson,  3  B.  &  Ad.  175, 
which  was  an  action  of  covenant,  the  defend- 
ant pleaded  a  release,  which  recited  that 
various  disputes  were  existing  between  the 
parties,  and  that  actions  had  been  pending, 
but  that  it  had  been  agreed  between  them 
that,  in  order  to  put  an  end  thereto,  the  de- 
fendant should  pay  the  plaintiff  150  pounds, 
and  that  each  should  release  the  other  from 
all  actions,  causes  of  action,  and  claims 
brought  by  him,  or  which  he  had  against 
the  other,  and  the  instrument  then  proceeded 
to  release  all  claims,  demands,  and  actions 
whatsoever.  It  was  held  that  parol  evidence 
was  admissible  to  show  that  the  claim  sued 
on  was  not  intended  to  be  included  in  the 
release.  This  case  is  cited  with  approval  in 
Fire  Insurance  Ass'n  v.  Wickham,  141  U.  S. 
564,  581,  12  Sup.  Ct  84,  35  L.  Bd.  860.  In 
that  case,  Wickham  held  Insurance  poUdes 
on  a  vessel,  which  protected  him,  not  only 
for  injury  caused  by  fire,  but  also  for  the  ex- 
pense of  raising  the  vessel.  While  these  poli- 
cies were  in  force  the  vessel  took  fire  and 
sank,  and  was  damaged  some  $15,000  by  the 
fire,  and  the  cost  of  raising  it  amounted  to 
some  $15,000  more.    A  settlement  was  had 
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between  the  Insured  and  the  Insurance  com- 
pany, and  receipts  taken,  which  provided: 
"In  consideration  thereof  said  company  is 
hereby  discharged  forever  from  ail  further 
claims  by  reason  of  said  fire,  loss  and  damage, 
and  said  ^Ucy  *  *  *  is  hereby  assigned, 
with  ail  claim  thereunder,  to  said  company,  and 
said  policy  la  hereby  canceled  in  fall  and  sarren- 
dered  to  said  company." 

After  this  settlement  and  receipt  were  giv- 
en, an  action  was  brought  on  the  policy  to 
recover  the  amount  due  for  raising  the  ves- 
sel, and  the  question  was  whether  parol  evi- 
dence was  admissible  to  show  that  the  re- 
ceipt was  only  intended  to  cover  the  loss  by 
fire,  and  the  Supreme  Court  of  the  United 
States  held  that  parol  evidence  was  admissi- 
ble. Plaintiff  In  error  has  cited  cases  ap- 
parently in  conflict  with  the  rule  laid  down 
In  the  above  cases;  but,  in  the  absence  of 
any  decision  of  our  own  court,  we  are  of  the 
opinion  that  those  above  cited  state  the  true 
rale,  and  therefore  there  was  no  error  in  re- 
ceiving the  evidence  objected  to. 

The  case  of  McNlnch  v.  Northwest  Thresh- 
er Co.,  23  OkL  386,  100  Paa  524, 138  Am.  St. 
Rep.  803,  dted  by  plaintiff  in  error,  has  no 
bearing  on  the  question  now  under  consider- 
ation. The  question  in  that  case  was  wheth- 
er the  terms  of  a  promissory  note  could  be 
altered  or  explained  by  parol,  in  the  absence 
of  an  allegation  of  fraud  or  mistake,  and  the 
court  does  not  consider  the  question  of  the 
effect  of  a  receipt  at  aU. 

[3]  The  second  assignment  of  error  is  ex- 
«lnding  certain  evidence  offered  by  the  plain- 
tiff in  error,  which  offer  was  as  follows: 

"The  defendant  offers  to  prove  by  the  witness, 
Barney  Robinson,  that  the  teamster,  HoUoway, 
notified  him,  Robertson,  that  he  HoUoway,  had 
a  bill  against  this  staff,  and  that  he  would  at- 
tach it  m  order  to  prevent  it  from  being  ship- 
ped out;  that  Pat  Welsh  told  him  the  same 
thing  as  to  a  claim  Welsh  said  he  had  against 
Vandeventer;  that  Mr.  Gabel  told  him  that 
Mr.  Breen  had  a  bill  of  $100  which  he  would 
attach,  and  that  he  would  attach  the  property 
in  order  to  prevent  its  being  shipped  out,  and 
Gabel  notified  Mr.  Robertson  of  that  fact. 

"We  also  offer  to  prove  that  two  other  par- 
ties had  given  him  notice  of  the  same  thing; 
and  we  offer  also  to  prove  by  the  witness  Oahel 
that  he  is  qualified — that  he  is  famiUar  with 
the  price  of  lumber  in  this  vicinity  at  that 
time,  such  lumber  as  is  used  in  the  construc- 
tion of  drilling  rigs;  tliat  at  the  request  of  Mr. 
Robertson  he  made  an  estimate  of  the  amount 
•of  Inmher  which  would  be  required  to  recon- 
struct this  drilling  rig  in  a  workmanlike  man- 
ner, and  that  he  Informed  Mr.  Robertson  that 
the  reasonable  cost  of  the  necessary  lumber  to 
reconstmct  the  rig  would  be  in  the  neighl>orhood 
of  $400." 

EMdence  had  already  been  admitted,  show- 
ing the  attachment  levied  on  the  plaintiff's 
rig,  and  garnishment  which  had  been  served 
on  Robertson.  In  view  of  this  evidence,  as- 
suming but  not  deciding  that  the  evidence 
offered  was  admissible,  we  think  the  refusal 
to  admit  was  harmless  erroc    Rev.  Laws 


1910,  i  6005;  Noland  v.  MeMn,  147  Pac.  307. 

The  third  assignment  of  error  is  that  the 
Judgment  should  have  been  for  the  defendant. 
The  argument  in  plaintiffs  in  error's  brief 
on  this  subject  Is  founded  entirely  upon  the 
effect  of  the  receipt,  and  is  answered  by  what 
we  have  said  on  the  first  assignment  of  error. 

[4]  The  fourth  assignment  of  error  Is  to  the 
giving  of  instructions  5  and  7.  The  complaint 
of  these  instructions  is:  First,  that  the  court 
left  it  to  the  Jury  to  say  whether  the  Ken- 
tucky contract  was  embraced  in  the  settle- 
ment and  receipt  This  is  disposed  of  by  our 
disposition  of  the  first  assignment  of  error. 
If  that  is  correct,  the  charge  of  the  trial 
court  was  entirely  fair  and  proper ;  and  sec- 
ond that  there  was  no  evidence  sufficient  to 
go  to  the  Jury  of  a  refusal  to  perform  by  the 
plaintiff  In  error.  In  onr  ot^nion,  the  evi- 
dence of  the  plaintiff  below  was  sufficient 
to  take  this  question  to  the  Jury,  and  there 
was  no  error  in  the  instmction. 

[(]  The  remaining  assignment  of  error  is 
that  the  court  misdirected  the  jury  on  the 
question  of  damages.  The  vexed  question  of 
when  profits  can  be  allowed  as  damages  does 
not  arise  in  this  case,  for  the  contract  pro- 
vided that  Robertson  should  pay  all  the  ex- 
penses of  placing  the  plant  on  the  cars  at 
Bartlesvllle,  and  for  transporting  It  to  K«i- 
tucky,  and  all  expenses  for  unloading  and 
erecting  It  at  the  point  of  drilling  operations 
there.  At  the  completion  of  the  work  he  was 
to  pay  all  expenses  of  returning  the  plant 
to  Bartlesvllle,  Including  the  traveling  ex- 
penses of  the  plaintiff  below  in  going  and 
coming  from  Kentucky,  and  was  to  pay  the 
plaintiff  below  $1,000  for  the  use  of  the  plant 
and  his  services  for  80  days.  Under  this 
contract  there  was  no  question  of  "profits" 
in  the  term  that  word  is  used  in  regard  to 
recovering  damages  for  their  loss.  The  plain- 
tiff below  was  to  be  at  no  exiwnse;  there 
was  no  uncertainty  as  to  what  he  would 
make,  for  the  contract  fixed  that  at  $1,000. 

The  case  of  Rogers  v.  Oklahoma  City,  145 
Pac.  357,  not  yet  officially  reported,  is  not  in 
conflict  with  what  we  have  said.  That 
case  holds: 

"Where  a  party  furnishes  meals  in  accord- 
ance with  the  terms  of  his  contract,  and  is  pre- 
vented by  the  city  from  further  performing  his 
contract,  the  measure  of  damages  is  the  diffrr- 
ence  between  the  cost  of  production  and  the 
contract  price  from  the  date  of  the  breach  to 
the  expiration  of  the  period  covered  by  the  con- 
tract." 

In  the  case  at  bar,  there  was  no  "cost  of 
production,"  for  Robertson  was  to  pay  all 
the  exipenses.  In  our  opinion  there  was  no 
error  In  this  Instruction. 

We  therefore  recommend  that  the  judg- 
ment be  affirmed. 

PER  CURIAM.    Adopted  in  wholes 
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HINER  ▼.  WASHITA  VALLEY  BANK. 
(No.  S52e.) 

(Sapreme  Court  of  Oklahoma.    Oct  5,  1915.) 

(Byllalmt  by  the  Court.) 

1.  Frauds,  Statute  ot  ®=5>17— Debt  of  An- 
OTHEB— Assumption  of  Liability. 

In  order  to  create  a  liability  for  the  pay- 
ment of  a  debt  of  another,  the  assumption  must 
be  in  writing. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent.  Dig.  §§  18,  16,  17 ;  Dec.  Dig.  «=» 
17.] 

2.  CONTBAOTS  ®=9l87— Enfobckment  bt  Ben- 
EFiciABY— Evidence. 

Under  the  evidence  in  this  case,  section 
895,  Rev.  Laws  1910,  has  no  field  of  operation. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  §{  798-807 ;   Dec.  Dig.  <S=>187.] 

3.  Banks  and  Banking  <S=140  —  Action 
AOAiNST  Bank  —  Payment  of  Protested 
Check— Evidence. 

H.  sold  to  L.  a  bale  of  cotton,  at  which 
time  L.  stated  to  H.  that  he  bad  made  arrange- 
ments with  a  designated  bank  to  buy  cotton ; 
that  the  bank  was  to  take  care  of  his  checks 
for  what  cotton  he  bought;  that  the  bank  was 
behind  him.  H.  rdied  upon  said  statements, 
and  would  not  have  sold  the  cotton  but  for 
such  statements.  L.  gave  E.  a  check  on  a  des- 
ignated bank  for  the  purchase  price  of  the  cot- 
ton, which  check  was  protested  for  want  of 
funds.  There  was  no  evidence  that  said  bank 
was  ia  any  manner  interested  in  the  purchase 
or  sale  of  said  cotton.  H.  did  not  interview 
the  bank  in  regard  to  payment  of  said  check  un- 
til after  same  had  been  protested.  Held,  that 
the  bank  was  not  liable  for  the  payment  of 
said  check. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  §§  380-392,  394-397 ;  Dec. 
Dig.  «=>140.] 

Comirnissloners'  Opinion,  Division  No.  1. 
Error  from  County  Court,  Caddo  County ;  C. 
Ross  Hume,  Judge. 

Action  by  T.  J.  Hlner  against  the  Washita 
Valley  Bank.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Affirmed. 

This  Is  an  action  brougbt  by  plaintiff  In 
error,  hereinafter  called  i^lntiff,  against  de- 
fendant in  error,  hereinafter  called  the  bank, 
to  recover  upon  a  protested  check  drawn  by 
one  Luce  upon  said  bank  In  favor  of  plain- 
tiff. The  undisputed  evidence  Is  that  said 
check  was  given  by  Lnce  to  plaintiff  for  the 
payment  of  a  bale  of  cotton  purchased  by 
Luce  from  plaintiff.  Plaintiff  testified  sub- 
stantially that  before  he  sold  bis  cotton  to 
Luce,  Luce  said: 

"I  have  made  arrangements  with  the  Washita 
Valley  Bank  to  buy  cotton  through  the  season ; 
that  the  bank  was  to  take  care  of  bis  checks  for 
what  cotton  he  bought;  that  the  bank  was  be- 
hind him." 

And  plaintiff  relied  npon  said  statements 
of  laice,'  and  would  not  have  sold  the  cotton 
to  bim  had  he  not  made  sudi  statements. 
On  cross-examination  plaintiff  further  testi- 
fied that  he  never  interviewed  the  b&nk  in 
regard  to  the  matter  until  after  the  check 
was  protested,  and  tbat  Lnce  "did  not  exact- 


ly say  the  bank  would  pay  the  dieck,  but 
witness  took  It  for  granted." 

There  was  no  evidence  that  the  bank  was 
in  any  manner  Interested  in  the  cotton  pur- 
chased by  Luce,  or  the  sale  thereof,  or  that 
Lnce  had  money  In  said  bank  at  the  time 
said  check  was  presetted  for  payment  and 
protested,  lliere  was  other  evidence  in  the 
case  which  we  deem  unnecessary  to  recite. 

At  the  close  of  plaintiff's  evidence,  defend- 
ant demurred  thereto,  which  the  court  sus- 
tained, and  rendered  judgment  for  defend- 
ant To  reverse  said  judgment,  this  appeal 
Is  prosecuted. 

C.  H.  CarsweU,  of  Anadarko,  for  plaintiff 
in  error.  Grover  C.  Wamsley,  of  Anadarko, 
for  defendant  in  error. 

COLLIER,  O.  (after  stating  the  facts  aa 
above).  [1-3]  Applying  the  well-established 
rule  as  to  the  facts  admitted  upon  a  demur- 
rer to  the  evidence  and  the  inferences  drawn 
therefrom,  we  are  unable  to  see  any  theory 
upon  which  plaintiff  can  rest  a  successful  Is- 
sue in  this  case  There  is  no  privity  shown 
by  the  evidence  between  the  bank  and  plain- 
tiff tbat  rendered  the  bank  In  any  way  liable 
to  plaintiff.  OThe  many  authorities  dted  by 
plaintiff,  while  correctly  stating  the  law,  are 
in  no  wise  applicable  to  the  facts  in  this 
case.  Certainly  there  Is  no  evidence  that  the 
bank  agreed  to  pay  the  check  of  Luce;  and 
to  argue  that  the  bank  became  liable  to  pay 
the  debt,  without  such  agreement  being  In 
writing,  of  which  there  Is  no  evidence,  would 
be  to  ask  that  the  statute  of  frauds  of  this 
state  be  abrogated. 

We  cannot  agree  with  plaintiff  that  sec- 
tion 895,  Rev.  Laws  1910,  that  "a  contract 
made  expressly  for  the  benefit  of  a  third 
person  may  be  enforced  by  him  at  any  time 
before  the  iiarties  thereto  rescind,"  covers 
this  case,  because  it  cannot  even  be  Imagined 
from  the  evidence  that  the  contract  was 
made  by  Luce  with  the  bank  expressly  for 
the  benefit  of  plaintiff. 

Finding  no  error  In  the  record,  this  cause 
should  be  affirmed. 

PER  CURIAM.    Adopted  in  wOiole. 


LAMONT  MERCANTILE  CO.  t.  PIBURN. 

(No.  5511.) 
(Supreme  Court  of  Oklahoma.    Oct.  6,  1915.) 

(Stfllahu*  hv  t^»  Court.) 
1.  Appeal  and  Ebbor  4=»231— Pbebentation 

Beix)w— Evidence. 

Where  evidence  is  material,  com^tent,  and 
relevant  under  the  issues,^  but  is  improperly 
brought  out  on  cross-examination,  in  order  to 
present  error  on  appeal,  upon  the  ground  that 
it  was  improper  cross-examination,  it  must  be 
shown  that  its  introduction  was  objected  to  on 
this  ground. 

[EM.  Note.— For  other  cases,  see  Appeal  -alid 
Error.  Cent  Dig.  |{  1299,  1352 ;  Dec.  Dig.  <3=> 
231.] 
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2.  Appeal  and  Ebhob  <e=3970— Tbial  ^soS&— 

DlBCBETIORABT    RULIRG— ObDBB    OF    PbOOF. 

The  question  of  the  order  merely  in  which 
testimony  shall  be  produced  at  the  trial  is  often 
largely  within  the  sound  discretion  of  the  trial 
judge.  The  action  of  the  court  in  permitting 
a  party  to  introduce  evidence  out  of  its  order, 
under  the  general  rules  for  the  production  of 
evidence,  when  in  the  interest  of  justice,  or 
the  convenience  of  the  parties  and  the  court  in 
the  efficient  dispatch  of  business,  will  not  be  dis- 
turbed, unless  It  is  clearly  shown  that  such  dis- 
cretion has  been  grossly  abused. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  Jf  3849-3851 ;  Dec  Dig.  «=> 
970;  Trial,  Cent.  Dig.  H  138-140,  142,  143, 
145 ;  Dec.  Dig.  <&=>59!j 

3.  Account  Stated  <8=96,  20  ~  Aoxibsioii — 
Failcbx  to  Object— Question  roB  Jubt. 

Where  one  party  sends  to  another,  with 
whom  dealings  have  been  had,  a  statement  of  ac- 
count, showing  the  balance  claimed  to  be  due, 
and  such  statement  is  received  by  such  party, 
but  is  not  replied  to  or  objected  to  within  a 
reasonable  time,  auch  acquiescence  and  failure 
to  object  is  taken  as  an  admission  that  the  ac- 
count has  been  correctiy  stated;  and  what  is  a 
reasonable  time  in  such  connection  is  ordinarily, 
a  question  for  the  jury  to  determine  under  all 
the  circumstances  of  the  case,  considering  the 
nature  and  volume  of  the  busuess,  the  charac- 
ter and  number  of  the  transactions  involved  in 
the  account,  the  distance  of  the  parties  from 
each  other,  and  the  means  of  communication  be- 
tween them. 

[Ed.  Note. — For  other  cases,  see  Account  Stat- 
ed, Cent.  Dig.  !|  9,  36-40,  94,  95,  97-99 ;  Dec. 
Dig.  iS=>6,  20.] 

Commissioners'  Opinion,  Division  Na  1. 
Error  from  County  Court,  Kay  County; 
Claude  Duval,  Judge. 

Action  by  the  Lament  Mercantile  Company 
against  J.  A.  Pibum.  Judgment  for  defend- 
ant, and  plaintiff  brings  error.    AfBnued. 

W.  W.  Davis,  of  Tonka wa,  for  plaintiff  In 
error.  William  S.  Cline  and  EJverett  L.  Cllne, 
both  of  Newklrk,  for  defendant  In  error. 

BREWEH,  C.  The  Lamont  Mercantile 
Company  sued  the  defendant,  3.  A.  ^bum.  In 
a  justice  of  the  peace  court  to  recover  the 
sum  of  $145.55  on  account  for  goods,  wares, 
and  merchandise.  Plaintiff  filed  a  Mil  of 
particulars,  in  which  It  alleged.  In.  substance, 
that  on  October  1,  1910,  defendant  was  in- 
debted to  It  In  the  sum  of  $354.55  for  goods 
previously  sold  blm,  at  which  time  he  made 
a  payment  thereon  of  |250,  which  left  a  bal- 
ance due  of  $1W.55;  that  this  balance  was 
struck  and  given  to  defendant,  who  kept  It 
for  a  number  of  months,  without  objecting 
as  to  the  amount  thereof,  and  that  therefore 
the  defendant,  by  his  conduct,  had  assented 
to  the  statement  of  balance  as  being  due, 
and,  as  to  this  item  of  $104.55,  it  had  be- 
come an  account  stated ;  that  the  remainder 
of  the  sum  sued  for  embraced  Items  of  goods 
furnished  defendant  thereafter. 

Defendant,  in  his  answer,  denied  that  he 
was  Indebted  to  plaintiff  In  any  sum,  or  that 
he  had  accepted  the  statement  of  account 
relative  to  the  first  Item  mentioned,  and  by 
falling  to  object  to  the  correctness  of  same, 


and  by  keeping  It  In  his  iXMsession  without 
objection  for  an  unreasonable  length  of  time, 
had  assented  to  the  correctness  thereof,  and 
for  a  Counterclaim  alleged  that  he  had  fully 
paid  for  all  the  goods,  wares,  and  merchan- 
dise bought  of  plaintiff,  and  had.  In  fact, 
overpaid  plaintiff  In  the  sum  of  $26.61. 

The  Jury  found  all  the  Issues  In  favor  of 
defendant,  and  gave  Judgment  In  his  flavor  In 
the  sum  demanded  In  his  counterclaim.  The 
plaintiff  below  brings  the  case  here  on  ap- 
peal, and  argues  the  following  errors  in  sup- 
port of  its  claim  that  a  reversal  should  be 
had:  (1)  Improper  cross-examination  of 
platntifTs  witness;  (2)  that  the  evidence  la 
not  suflSdent  to  sustain  the  verdict;  (3)  re- 
fusal of  tile  court  to  give  requested  Instruc- 
tions Nos.  2  and  3. 

[1]  1.  Plaintiff  In  error  argues  with  great 
force  that  the  court  permitted  its  manager 
and  principal  witness  to  be  subjected  to  an 
improper  croes-examluation.  This  cross-ex- 
amination was  to  tile  effect  that  the  witness 
had  made  errors  of  computation  and  of  addi- 
tions shown  on  the  face  of  the  papers  which 
it  was  claimed  furnished  the  items  going 
Into  the  account  stated,  and  that  this  was  er- 
ror, for  two  reasons :  (1)  Because  It  was  not 
relevant  to,  and  had  no  connection  with,  the 
evidence  elicited  upon  the  examination  In 
chief ;  and  (2)  that  It  was  out  of  order  to  al- 
low an  attack  to  be  made  upon  the  items  en- 
tering Into  the  balance  until  there  had  been 
some  evidence  Introduced  tending  to  show  that 
the  account  had  not,  in  fact,  become  an  ac- 
count stated.  Upon  the  first  of  these  claims, 
it  Is  suRicient  to  say  that  this  evidence  was 
nowhere  objected  to  on  the  ground  that  it 
was  improper  cross-examination.  Upon  the 
second  It  may  be  said  that  the  evidence,  un- 
der an  application  of  strict  rules,  was  out  of 
Its  regular  order,  but,  as  the  court  remarked 
during  the  trial,  "there  was  no  doubt  but 
what  the  evidence  would  become  competent 
later  on,"  that  is  to  say,  when  the  proper 
predicate  had  been  laid  for  Its  lntrx)ductlon, 
and  it  did  so  become  thoroughly  competent 
and  highly  material.  To  Illustrate  the  exact 
nature  of  the  evidence  produced  on  cross-ex- 
amination, the  introduction  of  which  has 
caused  such  serious  complaint,  it  Is  neces- 
sary to  say  that  plaintiff  kept  no  regular  set 
of  books.  It  had  in  use  what  Is  called  the 
McClaskey  system,  which,  briefly  stated,  was 
this.  The  entire  account  was  kept  on  slips, 
called  memorandums  of  sale.  When  a  pur- 
chase of  one  or  more  articles  was  made,  the 
articles  and  the  amount  charged  for  each 
were  written  on  a  slip.  At  the  next  purchase 
the  items  of  this  first  slip  were  added  to- 
gether and  placed  on  the  nelt  one  as  a  bal- 
ance, which  was  followed  by  the  items  pur- 
chased upon  that  day,  and  so  on,  throilgh  Oie 
entire  course  of  the  account,  which  would 
result  In  the  final  slip  showing  the  balance 
or  aggregate  to  be  found  upon  all  of  them. 
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The  balance  whldi  was  struck  conaiated  of 
that  diown  on  the  last  ticket  furnished  de- 
fendant, and  when  defendant  asked  for  an 
itemized  statement,  two  bundles  of  these  tick- 
ets were  given  him,  to  be  taken  home  for  ex- 
amination. While  tbe  manager  of  plaintiff 
corporation  was  on  tite  stand,  he  was  shown 
certain  of  these  tickets,  which  be  admitted 
were  in  his  handwriting,  and  the  following 
examination  was  permitted: 

"A.  According  to  those  tickets  the  balance 
was  not  right  The  balance  on  the  25th  of  Au- 
gust is  $313.31.  Q.  Wasn't  there  a  later  bal- 
ance then  on  the  26th?  A.  No;  that  is  the 
latest  I  see.  Yes;  $313.31;  and  the  next  tick- 
et is  the  29th — three  days  between.  Q.  What 
is  the  balance  then?  A.  $331.31.  Q.  Do  you 
find  one  before  that?  A.  There  is  two  on  the 
same  day.  Q.  What  is  the  earliest  on  the  29th? 
A.  $331.31.  Q.  You  have  an  earlier  balance 
than  that  right  there  in  your  hand,  haven't  you? 
A.  No,  sir;  I  think  not.  I  think  this  is  right. 
Q.  Yes ;  that  is  correct.  Now,  what  balance 
does  your  ticket  show  that  yon  carried  forward 
on  that  particular  date?  A.  The  balance  car- 
ried forward  was  $331.31.  Q.  And  the  other 
ticket  exUbited  by  you  prior  to  that  time  shows 
what  amount  of  balance?  A.  $313.31.  Q.  That 
simply  shows  a  transposition  of  this  13  to  81 ; 
it  was  written  31,  instead  of  13?  A.  Not  nec- 
essarily. Q.  Doesn't  it  show  that?  A.  Not 
necessarily.  There  might  possibly  have  been 
a  ticket  in  between  that  amounted  to  that.  Q. 
You  think  there  might  have  been  an  $18  ticket 
in  between  ?  Will  you  say  to  this  jury  that  this 
wasn't  the  balance  that  you  carried  forward? 
A.  This  was  the  balance  carried  forward.  There 
may  have  been  other  tickets  between  those 
dates.  Q.  Will  you  say  there  is  any  tickets  in 
between  these  two?  A.  I  don't  know.  Q.  Will 
you  say  there  was?  A.  No,  sir.  Q.  Using 
tliose  tickets  absolutely  as  representing  the 
amount  at  that  time,  that  shows  a  transposition 
of  those  figures,  $313.31  to  $331.31?  A.  Yes, 
sir ;  that  shows  that  way.  Q.  And  it  makes  a 
difference  of  $18?    A.  Yes,  sir." 

Of  coarse,  if  this  had  been  a  suit  upon  an 
open  account,  it  would  have  been  entirely 
proper  cross-examination.  As  it  was,  the 
orderly  way  to  have  proceeded  would  have 
been  for  defendant  to  have  first  offered  evi- 
dence tending  to  dispute  that  the  account 
had  become  stated.  This  having  been  shown, 
the  evidence  would  have  been  entirely  prop- 
er. But  ought  this  slight  irregularity  in  the 
introduction  of  proof  out  of  its  regular  order 
work  a  reversal  of  this  case?  We  think  not, 
for  there  was  testimony  offered  following 
this  tending,  we  might  say  quite  strongly,  to 
disprove  plaintiff's  theory  of  a  stated  ac- 
count 

In  Standifer  et  al.  v.  Sullivan,  30  Okl.  365, 
120  Pac.  624,  It  Is  held: 

"The  question  of  the  order  merely  in  which 
testimony  shall  be  produced  at  the  trial  is  often 
largely  within  the  sound  discretion  of  the  trial 
judge.  The  action  of  the  court  in  permitting  a 
party  to  introduce  evidence  out  of  its  order,  un- 
der the  general  rules  for  the  production  of  evi- 
dence, when  in  the  interest  of  justice,  or  the 
convenience  of  the  parties  and  the  court  in  the 
efficient  dispatch  of  business,  will  not  be  dis- 
turl>ed,  unless  it  is  clearly  shown  that  such  dis- 
cretion has  been  grossly  abused." 

[2]  2.  In  presenting  the  claim  that  the  evi- 
dence Is  Insuffldent  to  snstaln  the  Teidlct, 


no  attempt  Is  made  to  analyze  the  evidence, 
except  to  say  that  It  is  not  sufficient  to  put 
in  Issue  the  question  regarding  the  plaintiff's 
claim  that  the  account  was  a  stated  one. 
Prom  what  examinatl<m  we  have  made  of 
the  record,  it  Is  clear  to  our  minds  that  the 
proof  entitled  defendant,  In  numerous  In- 
stances, to  a  reduction  of  plalntlft's  claim; 
and  if  the  evidence  Is  not  sufficient  to  have 
wiped  out  the  entire  amount  sued  for,  as 
was  done,  doubtless  plaintiff  In  error  would 
have  taken  the  pains  to  analyze  It  and  make 
his  own  computations  showing  this  ftict 

[<]  3.  Instruction  No.  2  asked  by  plaintiff 
was  properly  refused,  for  It  assumes  a  state 
of  facts  to  be  true  which  were  In  controversy, 
and  for  the  further  reason  that.  In  so  far  as 
it  states  a  role  of  law,  it  was  covered  In  the 
general  charge  of  the  court.  In  what,  we 
think,  was  better  and  more  apt  language; 

In  Instruction  No.  3  asked  and  refused  a 
paragraph  thereof  Is  as  follows: 

"And  if  you  find  from  the  evidence  tluit  Pl- 
burn  was  tuUy  advised  of  the  balance  due  on 
October  1,  1910,  that  he  kept  the  amount  by  him 
for  a  period  of  90  days  without  objection,  and 
was  in  and  out  of  Itunont,  and  had  opportunity 
to  either  object  or  pay,  and  did  not,  then  you 
must  find  the  balance  of  $104.55  to  be  an  ac- 
count stated,  as  a  matter  of  law,  which  makes 
it  a  contract  obligation  due  from  defendant  to 
plaintiff,  and  you  will  find  for  the  plaintiff." 

On  this  point.  In  lien  of  this,  the  court  gave 
its  general  instnictl<»i  No.  6,  which,  we 
think,  under  the  circumstances  of  this  case 
and  the  conflicting  evidence  upioa  the  subject, 
was  a  better  one  than  that  requested;  said 
Instruction  being   as  follows: 

"When  one  party  sends  out  a  statement  of 
account  to  another  with  whom  he  has  dealings, 
which  is  received  by  the  other  party,  but  not 
replied  to  or  objected  to  within  a  reasonable 
time,  the  acquiescence  of  the  party  is  taken  as 
an  admission  that  the  account  is  correctly  stat- 
ed ;  and  what  is  a  reasonable  time  in  this  con- 
nection is  a  question  for  the  jury  to  determine, 
under  all  the  drcumstancea  of  the  case,  consid- 
ering the  nature  of  the  business,  the  distance  of 
the  parties  from  each  other,  and  the  means  of 
communication  between  them." 

Besides,  in  the  one  requested  it  would  have 
been  error,  under  the  evidence,  to  have  in- 
structed the  Jury,  as  a  matter  of  law,  that  if 
defendant  "kept  the  account  by  him  for  a 
period  of  90  days,  without  objection,"  etc., 
the  item  of  $104.55  had  thereby  become  an 
account  stated.  Under  the  evidence  Intro- 
duced pro  and  con  as  to  what  occurred  be- 
tween the  parties  over  this  account  and  the 
claim  of  objection  made  and  denied,  respec- 
tively, the  questloQ  should  have  been  sub- 
mitted to  the  Jury,  as  was  done. 

We  may  add  that  we  have  examined  the 
entire  charge  of  the  court  in  this  case,  and 
It  is  not  only  carefully  prepared,  but  It  fully 
covers  every  phase  of  the  case,  and  substan- 
tially states  the  law  on  all  the  points  In- 
volved- 

The  case  should  therefore  be  affirmed. 


PER  CURIAM. 


Adopted  In  whole. 
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BOARD  OF  COUNTY  COftTRS  OF  CREEK 
COUNTY  y.  VAUGHN  et  al.    (No.  6552.) 

(Sapreme  Court  of  Oklahoma.    Oct  6,  1916.) 
(Bfttabus  hv  the  Court.) 

1.  COUNTIEB  €=»98  —  OinOIAL  BoRD— IlUC- 

OAL  Fees. 

An  official  bond  of  a  coanty  ofiBcer  is  not 
liable  for  illegnl  fees  allowed  him  by  the  coun- 
ty commissioners. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent.  Dig.  H  141-148,  147;  Dec.  Dig.  <S=»98.] 

2.  Oftioebs  ®=3l29— OmciAi,  Bond— Liabil- 
Tcr  OF  Sureties. 

Sureties  on  on  c^cial  bond  are  only  an- 
swerable for  acts  of  their  prindpal  while  en- 
f;iged  in  the  performance  of  some  duty  imposed 
y  law,  or  for  on  omission  to  perform  such  duty. 

nsd.  Note. — For  other  cases,  see  Officers,  Cent. 
Dig.  Si  225,  226,  ^9-234;   Dec.  Dig.  <3=>129.] 

3.  Counties  ®=375— Oitiokbs— Iixxoai.  Fees 
— Risnr  OF  Action. 

While  an  action  cannot  be  sustained  upon 
an  official  bond  of  a  coanty  officer  for  fees 
wrongfully  allowed  him  by  the  county  com- 
missioners, an  action  may  be  properly  sustained 
against  him.  notwithstanding  no  appeal  was  tak- 
en within  20  days  from  the  action  of  the  coan- 
ty commiasioners  in  allowing  same,  for  the 
reason  that  in  claiming  and  receiving  said  sums, 
to  which  he  was  not  entitled,  he  was  a  tres- 
passer, and  upon  proper  action  the  county  may 
Eroperly  recover  for  all  amounts  i>aid  and  al- 
iwed  under  his  wrongful  acts,  by  which  he  se- 
cured the  allowance  and  payment  ot  said  il- 
legal daima. 

[Ed.  Note.— For  other  cases,  aee  Counties, 
Cent  Dig.  {j|  116,  117,  134;   Dec  Dig.  <S=>75.] 

Commissioners*  Opinion,  DiTlslon  No.  1. 
Error  from  District  Court,  Creek  County; 
Wade  S.  Staufleld,  Judge. 

Action  by  the  Board  of  County  Commis- 
sionera  of  Creek  County  against  C.  A. 
Vaughn  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.    Affirmed. 

Tills  Is  an  action  brought  by  plalntlfF  in 
error,  bereinafter  called  county  commission- 
ers, to  recover  of  defendants  in  error,  berein- 
after designated  defendants,  upon  a  bond 
executed  by  them  In  the  following  words  and 
figures: 

"I,  C.  A.  Vaughn,  duly  appointed  by  the  board 
of  county  commissioners  of  Creek  county,  Okla- 
homa, justice  of  the  peace  in  and  for  Sapulpa 
township,  Creek  county,  state  of  Oklahoma,  as 
principal,  and  James  McAllister  and  A.  P. 
Ornwiord,  as  sureties,  do  hereby  jointly  and 
severally  agree  to  pay,  on  demand,  to  each  and 
every  person  who  may  be  entitled  thereto,  all 
such  sums  of  money  as  the  said  justice  of  the 
pence  may  become  liable  to  pay  on  account  of 
any  moneys  which  may  come  into  his  hands  by 
virtue  of  his  office. 

"Witness  our  hands  this  12th  day  of  October, 
1908.  C.  A.  Vaughn.  PrindpaL 

"James  McAllister, 
"A.  P.  Crawford,  Sureties" 

In  said  action  it  is  sought  to  recover  the 
sum  of  $1,831.80,  averred  to  have  been  wrong- 
fully allowed  by  said  county  commissioners 
to  the  principal  in  said  bond,  C.  A.  Vaughn, 
as  Justice  of  the  peace.  The  averments  of 
the  petition  show  the  amounts,  alleged  to 


have  been  wrongfully  allowed  by  the  county 
commissioners  and  wrongfully  collected  by 
said  justice  of  the  peace,  were  allowed  by 
said  commissioners  upon  statements  rendered 
by  said  Justice  ot  the  peace,  and  that  said 
amounts  so  allowed  were  in  excess  of  any 
amounts  allowed  by  law,  and  in  part  said 
allowances  were  made  upon  accounts  not 
properly  itemized.  Defendants  demurred  to 
the  petition,  upon  the  ground  that  it  failed 
to  state  a  cause  of  action,  which  demurrer 
was  sustained  by  the  court,  to  which  the 
county  commissioners  duly  excepted,  and 
elected  to  stand  upon  said  petition,  and  Judg- 
ment was  rendered  for  defendants.  To  re- 
verse said  Judgment  this  appeal  is  prose- 
cuted. 

Vick  S.  Decker,  Co.  Atty.,  of  Sapulpa  (W. 
Morris  Harrison,  of  Sapulpa,  of  counsel),  for 
plaintiff  in  error.  McDougal  &  Lytic,  of 
Sapulpa,  for  defendants  in  error. 

COLLIER,  0.  (after  stating  the  facts  as 
above).  [1,2]  There  is  but  one  question  in- 
volved in  this  appeal,  which  is  the  liability 
upon  the  bond  sued  on.  The  bond  is  condi- 
tioned "to  pay  on  demand  to  each  and  every 
person  who  may  be  entitled  thereto  all  sums 
of  money  as  the  said  Justice  of  tbe  peace 
may  become  liable  to  pay  on  account  of  any 
moneys  which  may  come  into  his  bands  by 
virtue  of  bis  office."  Upon  this  condition  of 
the  bond,  the  sureties  have  a  rlgtat  to  stand, 
and  are  entitled  to  a  strict  construction 
thereof.  The  Illegal  allowances  to  said  Jus- 
tice of  the  peace  by  said  county  commission- 
ers, for  which  recovery  is  asked  in  this  ac- 
tion, did  not  come  into  the  hands  of  said 
Justice  of  tbe  peace  by  virtue  of  bis  office, 
and  tbe  sureties  on  said  bond  are  not  liable 
therefor. 

In  Dysart  v.  Lurty,  S  Okl.  601,  41  Pac. 
724,  it  is  said: 

"Where  an  officer,  while  doing  an  act  within 
the  limits  of  bis  official  authority,  exercises  such 
authority  improperly,  or  exceeds  his  official 
powers,  or  abuses  an  official  discretion  vested 
in  him,  he  becomes  liable  on  bis  official  bond  to 
the  person  injured.  But  where  be  acts  without 
any  process^  and  without  tbe  authority  of  his 
office,  in  doing  such  act,  he  is  not  to  be  con- 
sidered on  officer,  but  a  personal  trespasser. 
The  weight  of  authority  seems  to  support  the 
doctrine  that  sureties  on  an  official  bond  are 
only  answerable  for  the  acts  of  their  principal 
while  engaged  in  the  performance  of  some  duty 
imposed  upon  him  by  law,  or  for  an  omission  to 
perform  some  such  duty" — citing  a  long  list  of 
authorities. 

In  Lowe  V.  City  of  Guthrie,  4  Okl.  2S7,  44 
Pac.  198,  which  involved  the  obligation  of 
the  official  bond  of  the  city  clerk.  It  was 
held: 

"The  statute  requires  the  derk  to  give  a  bond 
for  the  faltliful  discharge  of  the  duties  of  his 
office.  This  comprehends  every  duty  required 
of  him  by  Inw  or  ordinance.  It  embraces  the 
faithful  accounting  for,  and  payment  to  the 
city  treasurer  of,  all  moneys  that  shall  oome 
into  his  hands  by  virtue  of  his  office.'.' 
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And  In  the  opinion  It  Is  said: 

"Sureties  on  an  official  bond  are  only  answer- 
able for  the  acts  of  their  principal  while  en- 
gaged in  the  performance  of  some  duty  imposed 
by  law,  or  for  an  omission  to  perform  such 
duty." 

In  Jordan  et  al.  t.  Neer,  84  Okl.  400,  125 
Pac  1117,  It  Is  bdd: 

"To  constitute  color  of  office,  such  as  will 
render  an  officer's  sureties  liable  for  his  wrong- 
ful acts,  something  else  must  be  shown  besides 
the  fact  that  in  doing  the  act  complained  of 
the  officer  claimed  to  be  acting  in  an  offidal 
capacity." 

Judge  Brewer,  In  Hughes  v.  Board  of 
Com'rs  of  Okla.  Co.,  160  Pac.  1029,  after  re- 
ferring to  above  cases,  says: 

"Taking  the  doctrine  of  the  cases  noted  as 
the  settled  rule  in  this  state,  it  remains  only 
to  apply  the  rule  to  the  facts  before  ua.  The 
clerk  was  not  entitled  to  these  sums;  no  au- 
thority of  law  can  be  found  which  authorizes 
him  to  claim  or  receive  them.  Likewise,  and 
as  a  necessary  sequence,  the  commissioners  were 
without  authority  of  law,  power,  or  jurisdiction 
to  pay  them.  •  *  *  Therefore  we  are  fully 
convinced  that  in  claiming  and  receiving  from 
Oklahoma  county  these  sums,  to  which  he  was 
not  entitled,  he  was  a  mere  trespasser,  if  such 
a  term  may  jproperly  be  applied  to  this  kind 
of  conduct;  m  other  words,  these  sums  came 
into  his  hands  in  no  sense  virtute  officii,  and 
the  most  that  can  be  said  would  be  that  they 
came  into  his  hands  colore  officii.  An  officer's 
bond  was  not  intended  to,  and  does  not,  cover 
all  the  things  he  may  do  or  fail  to  do  while  in 
office.  Its  purpose  is  to  guarantee  the  officer's 
conduct  and  good  faith  in  performing  his  offi- 
cial duties;  and  its  obligation,  as  has  been  seen, 
tstends  only  to  such  officer's  sins  of  commis- 
sion and  omission  in  the  performance  c^,  or 
failure  to  perform,  some  duty  of  his  office.'' 

[S]  While  the  Justice  of  the  peace  partici- 
pated to  the  extent  of  making  the  claims, 
the  real  loss  comes  to  the  county  of  Creek 
by  reason  of  the  failure  of  the  county  com- 
missioners to  properly  discharge  their  du- 
ties and  to  safeguard  the  funds  of  the  coun- 
ty. To  bold  that  the  bond  sued  upon  covers 
this  wrongful  act  on  the  part  of  the  county 
commissioners  would  be  to  extend  the  obliga- 
tion of  the  bond  to  cover  sums  so  wrongfully 
paid  by  the  county  conuutssioners,  and.  for 
which  the  sureties  had  no  Intention  to  be- 
come liable.  While  it  is  true  that  this  ac- 
tion cannot  be  sustained  against  the  sureties, 
an  action  may  properly  be  sustained  against 
the  Justice  of  the  peace,  notwithstanding  no 
appeal  was  taken  within  20  days  from  the 
action  of  the  commissioners  In  allowing  the 
sums,  for  the  reason  that  in  claiming  and  re- 
ceiving from  Creek  county  the  sums  to  which 
he  was  not  entitled  he  was  a  mere  tres- 
passer; and  upon  proper  action.  If  not  bar- 
red by  the  statute  of  limitations,  the  county 
of  Creek  may  properly  recover  from  blm  all 
amounts  allowed  and  paid  him  under  his 
wrongful  acts,  by  which  he  secured  the  al- 
lowance of  and  payment  of  said  Illegal 
claims. 

It  follows  that  the  Judgment  of  the  trial 
court  should  be  affirmed. 

PER  CURIAM.    Adopted  In  whole. 


DATjE  et  al.  v.  BOARD  OF  EDUCATION  OF 

THE  CITY  OF  GDTHRIB.    (No.  6322.) 
(Supreme  Court  of  Oklahoma.     Oct.  6,  1915.) 

(Byttaiut  hp  the  Court.) 
Attobnet  and  Client  «=>167  —  Aohon  fob 

Agreed  Fee— Instbuction. 
Where  the  question  at  issue  Is  whether  a 
contract  for  legal  services,  for  an  agreed  fee,  in- 
cluded services  on  appeal  to  the  Supreme  Court, 
and  there  la  evidence  that  the  case  was  to  be 
commenced  in  the  district  court,  and  the  attor- 
ney was  to  receive  a  certain  fee  for  his  serv- 
ices, if  he  won,  and,  upon  inquiring  as  to  just 
what  that  meant,  that  the  attorney  said,  "That 
means  to  carry  it  clear  through,"  and  "That 
means  seeing  it  through  to  a  nnlah,"  etc.,  an 
instruction  'that  the  carrying  of  a  case  to  the 
Supreme  Court  is  not,  in  contemplation  of  law, 
another  or  a  separate  case;  the  final  termina- 
tion of  a  case  means  the  end  of  it,  in  whatever 
court  it  may  finally  end" — was  not  an  erroneous 
declaration  of  law  under  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Attorney  and 
Client,  Cent  Dig.  U  373-876;  Dec  Dig.  «=» 
167.] 

Commisslimers'  Opinion,  Division  No.  L 
Error  from  District  Court,  Logan  County; 
A.  H.  Huston,  Judge. 

Action  by  Frank  Dale  and  another,  part- 
ners as  Dale  &  Bierer,  against  the  Board  of 
fMucatlon  of  the  City  of  Guthrie.  Judgment 
for  defendant,  and  plalntUTa  bring  enrror. 
Affirmed. 

Dale  &  Bierer,  of  Onthrle,  for  plalnUffs  in 
error.  Tibbetts  &  Green,  of  Guthrie,  for  de- 
fendant in  error. 


BREIWER,  0.  This  Is  a  controversy  over 
the  amount  of  an  attorney's  fee.  Dale  ft 
Bierer,  as  plalntlCTs  below,  brought  suit 
against  the  board  of  education  of  the  school 
district  embracing  the  city  of  Guthrie,  for 
the  sum  of  $300,  alleged  to  be  the  reasonable 
value  ot  services  rendered  the  school  dis- 
trict in  a  lawsuit  by  the  members  of  the 
board,  elected  under  the  new  ctiarter,  to  ob- 
tain possession  of  their  offices.  Said  suit 
originated  in  the  district  court,  and  was 
finally  determined  by  the  Supreme  Court  in 
favor  of  said  board  of  education.  The  board 
admitted  that  the  services  had  been  rendered 
as  claimed,  but  refused  to  pay  the  sum  of 
$300,  but  tendered  to  plaintiffs  $100,  as  full 
compensation  for  their  services,  which  the 
board  claimed  had  been  rendered  under  an 
agreement  for  that  sum.  So  this  controver- 
sy is  over  the  amount  of  the  fee,  and  whether 
or  not  there  was  a  contract  that  the  services 
in  the  case,  including  those  in  the  Supreme 
Court,  should  be  rendered  for  the  sum  of 
$100.  If  there  was  no  contract  as  to  the 
amount  of  the  fee,  there  is  ample  evidence 
that  a  $300  fee  would  afford  only  reasonable 
compensation  for  the  services  rendered.  If 
there  was  a  contract,  however,  for  a  speciflfc 
sum,  and  it  Included  the  work  In  the  Su- 
preme Court,  then,  of  course,  the  question  of 
reasonable   fee   would   be  immaterial.     The 
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Jury  found  In  favor  of  the  board  of  educa- 
tl<Hi,  and  gave  Judgment  for  the  plalntUCs  for 
the  sum  of  $100,  the  amount  tendered  by  the 
board. 

The  errors  complained  of  here  are  as  to 
certain  instructions  given  and  refused.  Plain- 
tiffs In  error  excepted  to,  and  predicate  er- 
ror upon,  the  giving  of  instructions  Nos.  6, 
6, 10,  and  11.    THey  follow: 

"(5)  If  you  find  that  there  was  no  agreement 
as  to  what  plflintiCh'  fee  should  be  between 
them  and  the  board  of  education,  then  the  plain- 
tiffs would  be  entitled  to  recover  a  reasonable 
fee  for  the  services  performed.  Testimony  has 
been  admitted  as  to  the  opinions  of  other  law- 
yers as  to  the  reasonable  value  of  such  services. 
This  evidence  is  admitted  as  the  opinions  of 
those  having  special  knowledge  of  the  value  of 
euch  services,  but  you  are  not  bound  by  such 
eridence  nor  required  to  accept  it  as  true;  bat 
you  should  give  it  such  weight  and  credit  as 
you  deem  it  is  entitled  to.  But  you  can  con- 
sider it  only  in  the  event  that  you  find  that 
there  was  no  express  contract  made  between 
the  school  board  and  these  plaintiffs  for  their 
services  as  attorneys.  If  there  was  an  express 
contract  by  which  it  was  agreed  that  the  plain- 
tiffs should  represent  the  board  of  education  in 
the  litigation  in  question  and  carry  it  through 
to  a  final  termination  for  the  sum  of  $100,  then 
you  need  not  consider  any  evidence  as  to  the 
reasonable  value  of  such  services,  because  in 
that  event  the  plaintiffs  could  recover  no  more 
than  the  price  agreed  upon. 

"(6)  You  are  further  instructed  that  in  order 
that  there  may  have  been  a  contract  between 
the  plaintiffs  and  the  defendant  board,  through 
its  members,  under  which  the  plaintiffs  shontd 
have  conducted  the  litigation  in  question  for 
an  agreed  fee  of  $100,  the  minds  of  both  ^artiea 
most  have  gone  together  on  the  same  thme  in 
the  same  sense.  Tnat  is  to  say,  it  must  have 
been  the  mutual  intentioii  of  the  parties  at 
the  time  that,  in  case  those  members  of  the 
board  of  education  lost  the  case  in  the  dis- 
trict court,  then  they  should  be  liable  individu- 
ally for  only  the  sum  of  $50,  and  that  if  they 
won  in  the  district  court,  that  the  sum  at  $100 
was  to  be  full  compensation  for  the  plainti&' 
services  in  the  district  court,  and  also  in  the 
Supreme  Court,  If  the  other  side  appealed  the 
case.  If  you  find  that  the  agreement  between 
the  parties  was  that  the  $100  fee  only  covered 
the  plaintiffs'  services  in  the  district  court,  then 
you  should  find  the  issues  for  the  plaintiffs; 
but  if  yon  should  find  that  the  agreement  be- 
tween the  parties  was  that  the  firm  of  Dale  & 
Bierer  were  to  carry  the  litigatioa  through  to 
a  final  termination,  and  that  in  no  event  should 
the  board  be  required  to  pay  more  than  $100, 
then  your  verdict  should  be  for  the  defendants. 
If  the  plaintiffs  did  not  anticipate  that  the  case 
would  be  carried  to  the  Supreme  Court,  but  if 
they  agreed  to  conduct  the  litigation  to  a  final 
termination,  that  of  itself  would  require  them 
to  conduct  it  In  the  Supreme  Court,  if  it  was 
taken  there  by  the  other  side,  even  if  they  did 
not  anticipate  that  it  would  be  so  taken  for  the 
sam  agrrced  upon." 

"(10)  In  order  to  correct  any  erroneous  im- 
pression from  the  argument  of  counsel,  you  are 
further  instructed  that  the  carrying  of  a  case  to 
the  Supreme  Court  is  not.  in  contemplation  of 
law.  another  or  a  separate,  case — the  final  term!- 
nation  of  a  case  means  the  end  of  it,  in  what- 
ever court  it  may  finally  end. 

"(11)  You  are  further  instructed  that  an 
agreement  to  carry  a  case  through  the  district 
court  does  not  mean  it  shall  be  carried  to  the 
Supreme  Court  fm:  the  same  fees  that  are  fixed 
for  carrying  it  through  the  district  court.  The 
qnestion  in  tiita  case  is,  What  was  the  under- 
stasdiBff '  of  these  parties,  as  disclosed  by  the 
nidence?    An  agreement  to  cany  a  case  to  the 


end  would  mean  to  carry  it  through  all  of  the 
courts  into  whidi  it  may  be  taken.  You  must 
determine  from  thia  evidence  what  tlie  agree- 
ment was." 

Certain  points  are  made  against,  and  it  Is 
attempted  to  point  cmt  error  as  to  some  of 
the  statements  in,  the  dlfCerent  instructions 
above  set  out  When  the  brief  Is  studied.  It 
becomes  apparent  that  the  real  objection  to 
the  instructions  is  based  upon  the  claim  that 
they  are  not  applicable  to  the  evidence;  and 
this,  because  when  the  contract  was  made  be- 
tween the  board  of  education  and  the  attor- 
neys relative  to  representing  the  board,  that 
the  members-elect,  who  had  been  denied  their 
offices,  were  only  willing  to  be  responsible 
for  costs  and  fees,  in  case  they  lost  in  the 
district  court.  In  the  sum  of  $50,  and  tbat 
under  such  circumstances  they  did  not  intend 
to  appeal  the  case,  but  would  abide  the  deci- 
sion of  said  court;  and  that  in  view  of  that, 
the  attorneys,  although  they  agreed  to  "carry 
the  case  through,"  yet,  that  all  parties  had 
in  mind  the  district  court,  and  tbat  therefore 
the  agreement  relative  to  the  fee  bad  rela- 
tion solely  to  services  rendered  in  such  court, 
and  that  therefore  the  instructions  to  the 
Jury  relative  to  the  final  termination  of  the 
case  and  its  final  ending,  etc.,  were  erroneous 
and  harmful.  On  the  other  band,  defendants 
in  error  claim  tbat  while  it  Is  true,  if  they 
lost  in  the  district  court,  they  did  not  con- 
template an  appeal,  but  would  abide  its  de- 
cision and  pay  as  individuals  $10  apiece, 
making  $50  for  the  five  members,  for  the 
services  rendered,  yet  that  in  case  said  board 
prevailed  in  the  district  court  and  the  fee 
became  properly  chargeable  to  the  school  dis- 
trict, it  would  pay  a  fee  of  $100,  and  that  in 
this  event,  the  parties  had  in,  mind  the  pos- 
sibility of  an  appeal,  and  with  this  in  mind, 
the  attorneys  had  agreed  to  accept  such  sum 
and  carry  the  case  through  to  the  end.  As 
we  view  the  matter,  the  accuracy  of  the  In- 
stmctionB  depends  upon  the  state  of  the 
proof  when  they  were  given ;  and  we  set  out 
certain  portions  of  the  testimony  of  the  vari- 
ous witnesses: 

Dr.  Sharp,  one  of  the  defendants,  among 
other  tilings,  stated: 

"Well,  I  know  I  said  I  would  be  willing  to 
assume  $10  to  see  the  matter  tried  out,  if  we 
lost,  and  that  I  would  assume  $60,  but  that  each 
member  should  be  responsible  for  his  own  $10, 
in  case  we  lost  I  know  that  at  the  time  I 
said:  'Now,  while  that  la  the  compensation 
that  we  pay  out  of  our  own  pockets,  if  we  lose, 
we  are  representing  the  tantayers  in  thia  mat- 
ter, and  it  is  our  duty  to  look  after  their  in- 
terests as  much  as  our  own  in  the  matter  of  ex- 
penses we  incur,  and  I  insist  that  we  know  what 
we  should  pay  in  case  we  win.'  I  don't  re- 
member just  whose  words  it  was,  but  the  sub- 
stance of  it  was  that  Judge  Dale  agreed  to 
accept  $100,  in  case  we  won.  Well,  in  sub- 
stance, he  said  he  would  accept  $100  in  case  we 
won.  I  insisted.  I  said:  'Now,  we  want  to 
know  what  tbat  means.  Does  that  mean  to 
carry  this  case  clear  through  ?'  And  Judge  Dale 
said :  'Yes,  tbat  means  carry  it  clear  through.' 
And  I  wouldn't  say  positively,  but  some  one 
raised  the  point,  I  believe  Dr.  Barker,  in  case  ^ 
we  lost  in  the  district  <»n'^jzf^b7'?Srt55\3'§lC 
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any  further,  and  we  woald  pay  oor  $60,  and 
quit,  but  in  case  we  won  in  tlie  district  court, 
why,  Judge  Dale  agreed  to  see  the  case — ^well, 
he  didn't  agree;  he  said  he  would  see  the  case 
through  for  $100.  I  insisted  on  knowing  wheth- 
er that  meant  to  see  it  through  to  a  finish,  and 
he  said  it  did." 

On  cios^-ezamination,  this  witness  answer- 
ed as  follows: 

"I  think,  aa  I  remember  now,  the  Supreme 
Court  was  mentioned,  but  the  question,  as  I, 
a  member  of  the  bocurd,  understood,  was  tliBt 
our  obligation  would  cease  if  we  were  defeated 
in  the  district  court  on  the  payment  of  $10, 
but  that  if  we  won  in  the  district  court  and  the 
suit  was  carried  further,  then  is  where  I  raised 
the  point  that,  'What  was  it  going  to  cost  to 
see  the  thing  through?  I  remember  very  dis- 
tinctly raising  and  asldng  the  question  of  wheth- 
er that  meant  to  see  it  through  to  a  finish,  and 
I  remember  very  distinctly  your  saying,  'Yes; 
that  means  seeing  it  through  to  a  finish.'  And 
I  remember  the  statement,  I  said:  'Now,  that 
means  that  if  we  are  licked  in  the  district  court, 
we  pay  $10  and  are  relieved  from  further  obli- 
gation, but  if  we  win  in  the  district  court,  it 
is  only  going  to  cost  us  $100  anyway,  and  you 
said :    'Yes ;    to  see  it  through  to  a  finish.' 

"Mr.  Dale:  Now,  was  the  words,  'to  see  It 
through  to  a  finish'  used  there  at  all?  A.  That 
is  my  recollection.  Q.  Now,  then.  Dr.  Sharp, 
do  you  mean  to  state  to  the  court  and  jury 
that  anything  whatever  was  said  in  reference  to 
work  in  the  Supreme  Court?  Answer  that, 
Yes,  or  No.    A.  Yes.  air." 

Dr.  Barker,  another  defendant  and  member 
of  the  board,  among  other  things,  made  the 
following  statements: 

"Q.  Who  was  to  pay  the  $60  if  you  lost  the 
case?  A.  The  individual  members  ot  the  board, 
personally,  were  to  pay  $10  apiece.  A.  He 
finally  said  he  would  take  it  for  $100;  I  don't 
remember  whether  he  asked  more  in  the  first 
place  or  not,  but  he  finally  said  he  would  take 
$100  if  he  won  the  case;  that  he  would  win 
it  for  $100,  or  lose  it  for  $50.  I  remember 
when  he  said  he  would  wont  $100  if  he  won  the 
case,  Dr.  Sharp  says :  'Now,  we  wont  to  be 
sore  about  this,  and  I  want  to  know,  and  the 
board  wants  to  know,  whether  that  means  that 
is  all  we  will  have  to  pay  if  we  win  the  cas«; 
if  that  ends  it'  And  Judge  Dale  said  that 
meant  all  there  would  be  to  pay ;  that  that  was 
the  limit.  Q.  Do  you  ronemoer  there  was  noth- 
ing said  about  the  Supreme  Court?  A.  I  don't 
remember  that  it  was  mentioned  that  the  word, 
'Supreme  Court,'  was  really  mentioned,  but  you 
did  say  you  would  carry  the  case  through  for 
$100.  Q.  Now,  it  was  not  your  understanding 
that  you  people  were  making  a  contract  to  car- 
ry this  case  through  to  the  Supreme  Court? 
A.  I  understood  that  we  were;  yes,  sir;  and 
that  you  were  to  win  the  case  for  us,  if  it  was 
possible  to  do  it  Q.  That  I  was  to  win  it? 
A.  Yes,  sir;    for  $100." 

We  take  the  following  from  Dr.  Melvin's 

testimony: 

"A.  Well,  Judge  Dole  and  Dr.  Sharp  carried 
the  conversation  principally.  I  listened  very 
closely  to  what  was  said,  and  my  luderstanding 
was  that:  Judge  Dale  said  if  we  lost  the  case, 
he  would  charge  us  $50,  $10  apiece  for  five  <^ 
us,  and  if  he  won  the  case,  it  would  be  more. 
He  finally  said  be  would  charge  $100  to  see  the 
case  through.  Q.  Dr.  Melvin,  do  you  recollect 
Dr.  Sharp's  asking  Judge  Dale  whether  or  not 
he  would  see  the  board  through  to  a  finish  for 
the  fee  of  $100?     A.  Yes,  sir." 

Mr.  Beyer,  another  defendant,  stated: 
"A.  After   we   determined   to   prosecute  our 
cause,  naturally  the  question  of  fees  arose,  and 
Judge  Dale  suggested  $75  in  the  event  that  we 


as  individuals  had  to  pay— if  we  lost  And 
some  member — perhaps  it  was  Mr.  Fish — object- 
ed to  that,  and  reduced  it  to  a  $10  limit,  which 
was  finally  acquiesced  in  by  each  .member,  and 
consented  to  by  Judge  Dale.  After  that,  I 
think  it  was  Dr.  Sharn  raised  the  qneation  of 
what  the  district  would  be  liable  lor  in  the 
event  we  won,  how  nrach  tliey  would  have  to 
pay,  and  I  think  Judge  Dale  said  $126,  and 
Sharp — I  believe  it  was  Dr.  Sharp— suggested 
he  thought  $100  would  be  sufficient,  to  which 
opinion  Judge  Dale  finally  consented.  Q.  WelL 
what  did  he  say?  A.  He  sold  that  he  wotdd 
try  this  case  in  behalf  of  this  new  board,  as  it 
was  called,  and  if  we  were  defeated,  if  we 
were  not  declared  the  legal  board,  that  it  would 
cost  us  individually  $10  apiece;  if  we  won  the 
case,  if  we  were  seated  as  the  legal  board,  a 
fee  of  $100  would  be  charged  against  the  dis- 
trict" 

Judge  Dale,  one  of  the  plaintiffs  and  the 
attorney  who  made  the  contract  with  the 
board,  gave  the  following  version  Oif  what 
occurred  on  this  point: 

"A.  What  I  said  was  this:  When  Pish  ob- 
jected to  paying  $15  apiece— said  he  didn't  want 
to  stand  but  $10—1  said:  'All  ri^t;  let  it 
go  at  that,  and  if  the  district  has  to  pay  it,  of 
course  I  will  get  a  reasonable  fee.'  Then  Dr. 
Sharp  spoke  up  and  says:  'Well,  now,  how 
much  will  it  be  if  the  district  has  to  pay  it?" 
'Well,'  I  said,  'about  $125.'  'Oh,  well,'  he  says, 
'now  if  the  district  has  to  pay  it,  I  think  yon 
ought  to  handle  it  for  $100,'  and  I  was  anxious 
to  get  to  work  and  push  the  thing  along,  and  I 
said:  'All  right;  let  it  go  at  that.'  Ttat  was 
for  the  district  court  work,  and  they  all  under- 
stood it  that  way.  At  least  Dr.  Barker  and 
Dr.  Melvin  did." 

After  a  somewhat  carefnl  study  of  all  the 
evidence  In  the  case,  Including  that  set  out, 
and  the  instructions  of  the  court  complain- 
ed of,  in  connection  with  those  parts  to 
which  no  objection  is  made,  w»  have  come 
to  the  conclusion  that  the  court's  views  of 
the  case  ami  the  law  applicable  was  correct 
In  other  words,  that  it  was  a  question  as  to 
what  vras  the  contract  of  employment,  and 
what  did  it  embrace.  There  was  ample  evi- 
dence to  sustain  the  board's  contention  that 
the  contract  contemplated  services  in  the  ap- 
pellate court.  In  case  the  board  prevailed  be- 
low and  the  case  was  appealed  against  it  If 
this  had  not  been  in  the  minds  of  the  board, 
the  specific  Inquiries  made  by  Dr.  Sharp  in 
the  presence  of  the  other  members,  when 
Judge  Dale  agreed  to  accept  the  case  for 
$100,  If  he  won,  wherein  he  asked  the  Judge 
to  know  Just  what  that  meant,  saying,  "Does 
j  that  mean  to  carry  this  case  clear  through?" 
and  where  Judge  Dale  said,  "Yea;  that 
means  carry  it  clear  through,"  would  not 
have  been  made.  It  Will  be  borne  in  mind 
that  these  inquiries  and  responses  had  rela- 
tion to  the  contingency  that  the  board  won, 
in  which  event  the  district  would  pay  the  fee, 
and  it  seems  that  the  board  members  were 
solicitous,  as  of  course  it  was  their  duty  to 
be,  to  know  just  what  liability  they  were  fix- 
ing on  the  district,  in  case  they  were  suc- 
cessful. 

There  is  no  controversy  but  that  the  bbard 
intended  to  stop  with  the  district  court,  if 
they  lost,  and  pay  the  $50^  five  of  them  pay- 
Digitized  by  ^OOQIC 


OU.) 


SHIPLEY  r.  CJITT  OF  LAWTON 


119 


ing  910  aidece.  Vitfwhie  It  In  this  lif^t, 
which  Is  evidently  the  light  In  which  the 
trial  court  Tlewed  It,  we  think  that  the  In- 
gtnictlons  fairly  state  the  law,  and  that  In- 
struction Na  10  was  correct  We  think.  In 
determining  the  natore  of  a  contract  to  han- 
dle a  case  between  an  attorney  and  a  lay- 
man, that  the  final  termination  of  a  case 
bron^t  in  the  district  court  means  the  end 
of  it,  regardless  of  where  that  end  may 
come;  that  is  the  way  a  layman  would  un- 
derstand it,  and  we  think  that  Is  the  way  It 
would  ordinarily  be  understood  by  a  mem- 
ber of  the  bar  In  making  such  contract  It 
win  not  do  to  say  that  because  the  mode  of 
review  provided  in  this  state  Is  by  writ  of 
error,  and  such  proceedings  are  generally 
classed  as  in  the  nature  of  original  actions, 
as  was  said  in  Sprlngfleld  Fire  &  Marine  Ins. 
Ca  V.  Glsh-Brook  &  Oo.,  23  Okl.  824,  102  Pae. 
708,  that  it  would  be  so  entliely  an  Independ- 
ent action  and  separate  proceeding  as  to  Jus- 
tify the  contention  that  a  lawyer,  c(»itractlng 
to  carry  his  client's  case  through  to  the  end, 
would  merely  mean  the  end  in  the  district 
court  and  not  include  and  contemplate  serv- 
ices on  appeal. 

We  think,  under  the  facts,  the  law  of  the 
case  was  substantially  given  by  the  court; 
and,  if  this  view  Is  correct  the  Instructions 
asked  and  refused  were  properly  refused, 
and  will  not  be  discussed  In  detail. 

The  judgment  of  the  trial  court  sboald  be 
affirmed. 

PER  CUBIAM:    Adc^ted  In  wtuAb, 


SHIPLEY  V.  CITY  OF  IiAWTON. 
(No.  6857.) 

<Snpreme  Court  of  Oklahoma.     Oct  5,  1015.) 

(SyUaiut  by  the  Court.) 
PlkADIHG    «=>248— AUBMDIIKNT— GhANOK    OT 

Cacsk  or  Action. 

An  amendment  is  permissible  which  does 
not  change  substantially  the  claim  or  defense  set 
out  in  the  original  pleadings.  So,  where  the 
original  petition  set  out  a  cause  of  action 
against  the  defendant,  who  was  the  city  treas- 
urer, and  his  olUcial  boaA,  for  failure  to  pay 
-over  $5,000  alkged  to  belong  to  the  city,  an 
amended  petition  setting  out  that  the  defendant 
has  converted  the  same  $6,000  to  bis  own  use  is 
permissible,  and  it  was  not  error  to  refuse  to 
strike  such  amended  petition  from  the  files. 

fEd.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  H  686,  687,  6S9-706,  708^,  709; 
Dec.  Dig.  «=»24&] 

Commissioners'  Opinion,  DlvMon  No.  2. 
Error  to  District  Court  Comanche  County; 
J.  T.  Johnson,  Judge. 

Action  by  the  City  of  Lawton  against  B). 
E.  Shipley.  Judgment  for  plalntUT,  and  de- 
fendant brings  error.    Affirmed. 

This  action  was  begun  against  the  plain- 
tiff in  error,  and  the  sureties  on  his  official 
bond,  as  treasurer  of  the  dty  of  Lawton,  al- 


leging, in  substance,  that  the  city  council,  on 
October,  13,  1909,  passed  an  ordinance  grant- 
ing to  the  Lawton  &  Ft  Sill  Electric  Railway 
Company  a  right  to  construct  and  operate  a 
line  of  street  railway  on  the  streets  in  Law- 
ton,  and  one  of  the  conditions  of  the  fran- 
chise was  the  railway  company  should  depos- 
it with  the  treasurer  of  the  dty  $5,000,  in 
money,  to  be  considered  as  liquidated  dam- 
ages in  case  the  railway  company  should  fail' 
to  have  three  miles  of  track  completed  and 
cars  in  operation  thereon  within  the  corpo- 
rate limits  of  the  city,  within  12  months  from 
the  approval  of  the  ordinance;  that  the  rail- 
way company  failed  to  perform  this  condi- 
tion, and  thereby  forfeited  the  deposit  of 
$5,000  to  the  dty  which  had  been  deposited 
with  the  defendant  as  treasurer  of  the  city ; 
that  by  ordinance  duly  passed  the  city  council 
directed  the  plaintiff  in  error  to  place  this 
money  in  the  salary  fund  of  the  city,  but  he 
refused  to  do  so,  and  refused  to  allow  it  to 
be  withdrawn  from  his  hands  by  the  city,  or 
by  any  of  Its  officers.  Copies  of  the  official 
bonds  given  by  the  plaintiff  in  error  are  at- 
tached to  the  petition,  and  a  breach  thereof 
alleged  in  the  refusal  of  the  plaintiff  In  error 
to  pay  over  the  money.  To  this  petition  de- 
murrers were  filed  by  all  of  the  defendants 
and  sustained,  and  the  plaintiff  allowed  to 
amend.  The  plaintiff  filed  Its  amended  peti- 
tion, omitting  therefrom  all  of  the  original 
defendants,  except  th*  plaintiff  in  error,  and 
alleging,  In  substance,  that  the  platntlfl  in  er- 
ror had  received  this  $5,000  as  city  treasurer 
from  the  railway  company,  and  had  wrong- 
fully converted  it  to  his  own  use,  alleging 
a  demand,  and  that  the  plaintiff  In  error  had 
gone  out  of  office,  and  still  held  this  $5,000, 
and  wrongfully  refused  to  turn  It  over  to  his 
successor  in  office.  To  this  amended  petition 
the  defendant  ffied  a  motion  to  strike  from 
the  files,  because  the  original  petition  was  an 
action  on  th«  bond  and  contract  and  the 
amended  one  was  for  a  cause  of  action  in 
conversion,  and  therefore,  as  stated  in  the 
motion,  "there  is  a  fatal  variance  between 
the  pretended  cause  of  action  set  out  in  the 
original  petition  and  the  alleged  and  pretend- 
ed cause  of  action  set  out  in  the  amended  pe- 
tition." This  motion  was  overruled,  and  the 
defendant  then  filed  a  demurrer,  which  was 
also  overruled,  and  he  now  brings  the  cause 
to  this  court  by  petition  in  error  and  case- 
made. 

Stevens  &  Myars  and  Parmenter  &  Lenerts, 
all  of  Lawton,  for  plaintiff  In  error.  Whalin 
&  Bart<m,  of  Lawton,  for  defendant  In  error. 


DEVEREUX,  O.  (after  stating  the  facts  as 
above).  The  only  error  presented  In  the  brief 
of  plaintiff  in  error  is  that  the  court  erred  in 
refusing  to  strike  the  amended  petition  from 
the  files.  Rev.  Laws  1910,  {  4790,  provides 
for  amendments  in  almost  every  case,  pro- 
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vlded  the  amendment  does  not  change  sub- 
stantially the  claim  or  defense,  and  the  ques- 
tion therefore  Is:  Does  the  amended  petition 
substantially  change  the  claim  set  out  In  the 
original  petition?  The  claim  set  out  in  the 
two  petitions  is  for  the  same  thing ;  that  Is, 
for  the  $5,000  paid  to  the  plaintiff  In  error  by 
the  railway  company,  which  both  petitions 
allege  belong  to  the  city,  and  the  refusal  of 
the  plaintiff  In  error  to  pay  it  to  the  city  is 
the  basis  of  the  claim  in  both  petitions.  In 
Z.  J.  Fort  Produce  Co.  v.  Southwestern  Grain 
&  Produce  Co.,  26  OW.  13,  108  Pac.  386,  the 
original  petition  alleged  that  the  defendant 
was  Indebted  to  the  plaintiff  in  the  sum  of 
$180  for  damages  to  a  car  of  potatoes  sold  to 
the  plaintiff  by  defendant,  on  a  guaranty  that 
the  potatoes  would  be  good  and  merchanta- 
ble, and  alleging  that  the  potatoes  were  rot- 
ten and  unmerchantable.  The  plaintiff  was 
allowed  to  file  an  amended  petition  alleging 
that  the  defendant  fraudulently,  and  for  the 
purpose  of  defrauding  and  cheating  the  plain- 
tiff, had  loaded  the  car  tn  which  the  potatoes 
were  transported,  so  as  to  prevent  the  plain- 
tiff from  ascertaining  their  worthless  condi- 
tion, by  placing  sacks  of  good  i>otatoes  where 
they  could  be  inspected,  but  loading  the  rot- 
ten and  bad  ones  at  the  bottom  of  the  car, 
where  their  condition  could  not  be  ascertain- 
ed until  the  car  was  unloaded.  A  motion 
was  filed  in  that  case  to  strike  the  amended 
petition  from  the  files  for  the  same  reason 
as  in  the  case  at  bar,  but  it  was  overruled  by 
the  trial  court,  and  this  court  sustained  the 
Judgment,  on  the  authority  of  Gulp  t.  Steere, 
47  Kan.  746,  28  Paa  987.    The  court  says: 

"The  only  distinction  between  the  facts  in 
that  case  (Gulp  v.  Steere)  and  the  facts  in  the 
case  at  bar  is  that  in  the  original  petition  in 
that  case  the  action  was  founded  upon  the  fraud 
of  the  defendant,  and  the  amended  petition  was 
made  to  include  a  l>reach  of  the  contract; 
whereas  in  the  case  at  bar  the  original  peti- 
tion seeks  to  recover  upon  a  breach  of  the  con- 
tract by  defendant,  and  it  was  amended  so  as 
to  embrace  his  fraudulent  acts  in  the  same 
transaction  as  the  basis  of  the  action." 

In  Snider  v.  Windsor,  77  Kan.  67,  93  Pac. 
600,  dted  with  approval  by  the  court  in  the 
F<Mt  Produce  Company  Case,  supra,  the  origi- 
nal petition  set  up  a  cause  of  action  for  fore- 
closing a  mortgage,  and  the  trial  court  per- 
mitted an  amendment  converting  the  action 
Into  one  of  replevin  to  replevy  the  property 
covered  by  the  mortgage,  and  the  action  of 
the  trial  court  was  held  not  to  be  error.  See, 
also,  Lookabaugb  v.  Bowmaker,  21  Okl.  489, 
96  Pac.  651 ;  Trower  v.  Roberts,  80  Okl.  215, 
120  Pac.  617;  Gross  Construction  Co.  v. 
Hales,  37  Okl.  131,  129  Pac.  28;  Penn  v. 
Penn,  37  Okl.  650,  133  Pac.  207. 

In  our  opinion,  the  above  decisions  by  the 
court  warranted  the  action  of  the  trial  court 

We  therefore  recommend  that  the  Judgment 
be  affirmed. 

PER  CURIAM.    Adopted  in  whole. 


ROSSITER  et  aL  t.  CITIZENS'  STATE 

BANK  OP  MINCO,    (No.  6525.) 

(Supreme  Court  of  Oklahoma.     Oct.  S,  1916.) 

(Syllahut  by  tho  CourtJ 

Fbattds,  Statute  of  «s»53— Pasol  I^lask. 

A  parol  lease  of  real  property  for  the  pe- 
riod of  one  year  or  less  does  not  come  within  the 
statute  of  frauds  (section  941,  Rev.  Laws  1910), 
regardless  of  whetiier  the  term  of  the  lease  com- 
mences in  prsesenti  or  in  futuro. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent.  Dig.  {{  69,  80,  92 ;  Dec.  Dig.  <8=» 
53.] 

Commissionera'  Opinion,  Division  No.  1. 
Error  from  County  Court,  Grady  County; 
N.  M.  Williams,  Judge. 

Action  by  the  Citizens'  State  Bankof  Min- 
co  against  Joe  Rossiter  and  others.  Judg- 
ment for  plaintiff,  and  defendants  bring  er- 
ror.    Reversed,  and  new  trial  ordered. 

Bond  &  Melton,  of  Cbickasha,  for  plain- 
tiffs in  error.  Barefoot  ft  Carmidiael  ^d 
Riddle  &  Hammerly,  all  of  Cblckasha,  for 
defendant  in  error. 

BREWER,  a  This  is  a  suit  for  the  pos- 
session of  certain  farming  lands  which  had 
been  occupied  by  one  of  defendants  below 
under  a  written  lease  which  had  expired  be- 
fore the  bringing  of  the  suit.  His  defense 
was  that  before  the  expiration  of  his  writ- 
ten lease  he  had  made  a  verbal  contract 
with  the  owner  of  the  land  to  occupy  same 
for  one  year,  beginning  the  1st  of  January, 
and  ending  the  31st  day  of  December,  1913. 

At  the  conclusion  of  the  evidence  the  court 
instructed  the  Jury  to  find  in  favor  of  plain- 
tiff, on  the  theory  tliat  a  verbal  lease  of 
land  for  the  period  of  one  year,  the  tiegin- 
nlng  of  the  term  to  be  in  the  future,  was 
void  and  unenforceable,  because  of  the  op- 
eration of  the  statute  of  frauds.  Section 
941,  Rev.  Laws  1910.  The  defendant  below 
brings  this  appeal,  and  alleges  that  the  court 
committed  reversible  error  in  so  dlrecttng 
the  verdict  The  point  is  well  taken.  It  baa 
become  the  settled  law  in  this  Jurisdiction, 
that: 

"A  parol  lease  of  real  property  for  the  p^ 
riod  of  one  year  does  not  come  within  the  stat- 
ute of  frauds  (section  941,  Rev.  Laws  1910),  re* 
gardless  of  whether  the  term  of  the  lease  com- 
mences in  prtesenti  or  in  futuro."  Jones  et  aL 
V.  Bennett,  40  Okl.  664,  140  Pac.  148;  Sulli- 
van V.  Bryant,  40  Okl.  80,  136  Pac.  412,  49 
L.  R.  A.  (N.  S.)  819 ;  CoUins-Deitc-Morris  Co. 
V.  Elk  City  Mer.  Co.,  160  Pac.  457;  Turner 
V.  Trail  et  al.,  24  Okl.  135,  108  Pac.  575. 

Defendant  In  error,  however,  admits  that 
the  rule  baa  been  so  established,  and  that  it 
Is  against  the  action  of  the  trial  court,  in 
so  far  as  the  statute  of  frauds  is  concern- 
ed; but  be  says  that  although  the  court 
may  have  instructed  a  verdict  in  favor  of 
defendant  through  an  erroneous  view  of  the 
law,  yet  that,  as  a  matter  of  fact,  and  for 
other  reasons,  the  Instruction  was  right  and 
that  under  the  facts  plaintiff  below  should 
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preTall.  This  argument  In  the  brief  is  bas- 
ed upon  the  contention  that  this  verbal  lease 
for  one  year,  evoi  though  valid  under  the 
statute  of  frauds,  Is  invalid,  because  it  is 
an  overlapping  lease  on  a  restricted  Indian's 
allotment,  in  contravention  of  section  29  of 
the  act  of  Congress  approved  June  28,  1898, 
commonly  known  as  the  original  Curtis  Act 
(30  Stat,  at  L.  p.  507,  c.  617),  which  pro- 
vides, among  other  things,  that: 

*^o  allottee  shall  lease  his  allotment,  or  any 
portion  thereof,  for  a  longer  period  than  five 
years,  and  then  without  the  privilege  of  renew- 
al" 

We  strongly  suspect  that  upon  a  proper 
development  of  the  facts  the  verbal  lease  in 
controversy  would  be  void  and  unavailing, 
becanse  of  the  legislation  Just  referred  to, 
and  especially  in  the  light  of  the  decision  by 
the  Supreme  Court  of  the  United  States  In 
the  case  of  United  States  v.  Noble,  237  U. 
S.  74,  35  Sup.  Ct  532,  59  I*  Ed.  844.  The 
trouble  with  thla  contention,  however,  is 
that  the  case  was  not  tried  on  this  theory, 
and  therefore  the  facts,  which  It  is  claimed 
in  the  brief  are  true,  were  not  fully  nor 
properly  brought  into  the  record.  It  appears 
that  defendant  below  was  holding  the  lands 
under  a  written  lease  from  an  allottee,  and 
it  is  fairly  Inferrable  that  it  was  a  flve-year 
lease,  and  from  the  description  of  said  lands 
we  take  Judicial  knowledge  that  they  are  in 
the  old  Chickasaw  Nation.  But  it  is  impos- 
sible from  this  record  to  be  able  to  say  what 
the  status  of  this  allottee  was  at  the  time. 
We  do  not  know  whether  be  was  a  restrict- 
ed Indian  or  not.  Indeed,  from  the  record, 
we  cannot  say  that  he  was  an  Indian  at  all ; 
be  may  have  been  an  intermarried  white 
man,  and  th^  lands  subject  to  no  restriction. 
Of  course,  at  a  new  trial,  which  wUl  have 
to  be  ordered,  these  facts  will  doubtless  be 
the  subject  of  Inquiry. 

It  Is  only  fair  to  counsel  who  represented 
plaintiff  below  to  say  here  that  the  cases  re- 
lied upon  above  as  settling  the  question  that 
a  verbal  lease  for  one  year  or  less,  to  begin 
in  the  fnture,  does  not  come  within  the  stat- 
ute of  frauds,  have  been  decided  by  this 
court  since  the  trial  of  this  case  below;  the 
question  being  at  that  time  still  an  open  one. 

For  the  errors  pointed  oat,  and  to  the 
end  that  the  facts  may  be  fully  developed, 
and  the  law  properly  applied,  the  cause 
should  be  reversed,  and  a  new  trial  ordered. 

PEB  CURIAM.    Adopted  in  whole. 


ROBERTS  V.  CASNER  et  aL    (No.  6684.) 
(Supreme  Court  of  Oklahoma.     Oct.  6,  1916.) 

(SfUaliu  by  the  Court.) 

Indiaks  «=>18— Aixototnt— Almnation  by 
Hkibs. 

Where  land  was  allotted  to  a  minor  Creek 
freedman  on  the  5th  da^  of  March,  1906,  who 
died  intestate,  unmarried  and  without  issue 
prior  to  December  1, 1905,  and  the  heirs  of  said 


minor  were  not  of  Indian  blood  and  w^re  over 
the  age  of  21  years  at  the  time  such  minor  died, 
and  who  sold  and  conveyed  said  allotted  lands, 
including  both  homestead  ahd  surplus  lands, 
subsequent  to  the  death  of  said  minor,  such  sale 
and  conveyance  of  said  lands  vested  title  there- 
to in  the  vendee;  the  Supplemental  Creek 
Agreement  and  Act  Cong.  April  21,  1904,  c 
1402,  33  Stat.  204,  having  removed  all  restrio- 
tions  upon  the  alienation  of  said  lands. 

[Ed.  Note.— For  other  cases,  see  Indians,  Cent. 
Dig.  §  49;   Dec.  Dig.  <S=»18.] 

Cktmmissioners'  Opinion,  Division  No.1. 
Error  from  District  Court,  Wagoner  CSoonty ; 
R.  C.  Allen,  Judge. 

Action  by  George  Roberta  against  F.  W. 
Casner  and  others.  Judgment  for  defend- 
anta,  and  plaintiff  brings  error.    Affirmed. 

Z.  I.  J.  Holt,  of  Broken  Arrow,  for  plain- 
tiff in  error.  B.  O.  Wilson,  of  Oklahoma 
City  (F.  W.  Casner,  of  Kansas  City,  Mo.,  of 
counsel),  for  defendante  in  error. 

COLLIER,  C.  This  is  an  action  brought 
by  Geo.  Roberta  against  F.  W.  Casner  and 
others  to  recover  certain  lands  described  in 
the  i)etltion.  The  uncontradicted  evidence 
in  this  case  is  that  the  lands  in  controversy 
were  allotted  to  Louis  Roberta,  a  Creek 
freedman,  roll  No.  5480,  and  were  conveyed 
to  him  by  the  Creek  Nation  by  deed  dated 
March  8,  1006 ;  that  said  allottee  died  in  the 
fall  of  1905,  prior  to  December  1st  of  that 
year,  intestate,  unmarried,  and  without  Is- 
sue; that  George  Roberts,  who  Is  a  Creek 
freedman,  and  Betty  Roberts,  his  wife,  who 
Is  a  noncltlzen  of  the  Creek  Nation,  were  the 
father  and  mother  of  said  deceased  allottee ; 
that  George  Roberta,  Joined  by  his  ,wlfe,  on 
December  23,  1906,  sold  and  conveyed  said 
lands  by  warranty  deed  to  F.  W.  Casner  and 
E.  J.  Wilson,  and  Casner  and  Wilson  sold 
and  conveyed  said  lands  to  the  Oklahoma 
Trust  Company;  that  the  Oklahoma  Trust 
Company  was,  by  Ite  tenant  Gilbert,  in  ac- 
tual possession  of  the  lands  in  controversy, 
and  had  been  since  January  26,  1911. 

The  case  was  tried  to  the  court,  and  Judg- 
ment rendered  In  favor  of  defendanta.  Mo- 
tion for  new  trial  was  timely  flled  and  over- 
ruled, to  which  plaintiff  duly  excepted.  Thla 
appeal  is  prosecuted  to  reverse  said  Judg- 
ment 

There  is  but  one  vital  question  involved: 
Were  the  restrictions  removed  from  the 
alienation  of  said  lands  at  the  time  George 
Roberta  and  his  wife  sold  and  conveyed 
same  to  Casner  and  Wilson?  If  the  restric- 
tions as  to  the  alienation  of  said  lands  were 
removed  at  the  time  of  said  sale,  said  deed 
conveyed  to  Casner  and  Wilson  the  entire 
interest  in  said  land,  and  the  deed  of  Casner 
and  Wilson  conveyed  to  the  Oklahoma  Trust 
Company  a  good  title  to  said  lands.  We 
are  of  the  opinion  that  at  the  time  of  said 
sale  by  George  Roberta  and  his  wife  to 
Casner  and  Wilson  the  restrictions  upon  the 
alienation  of  said  lands  had  been  removed, 
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and  that  therefore  plaintiff  in  the  conrt  be- 
low bad  no  ri{^t,  title,  or  interest  In  said 
lands. 

In  Rentie  et  al.  v.  McCoy  et  al.,  35  OkL  77, 
128  Pac.  244,  it  was  held  that  under  the 
Creek  Supplemental  Agreement  (Act  Cong. 
June  30,  1902,  C  1323,  Si  6,  8,  16,  32  Stat. 
600),  and  Act  Cong.  April  21,  1904,  c.  1402 
(33  Stat,  at  Lw  204),  the  lands  allotted  to 
the  father  and  mother  on  August  16,  1902, 
as  heirs  of  their  son,  a  duly  enrolled  Creek 
freedman,  who  died  a  minor  June  2,  1899, 
passed  to  the  father  and  mother,  free  from 
restrictions,  and  was  alienable  on  April  8, 
1903.  Certainly  the  same  reasoning  applies 
whether  the  allotment  was  made  before  or 
after  the  death  of  the  allottee. 

In  United  States  v.  Jacobs  et  al.,  195  Fed. 
707.  115  C.  C.  A.  507,  it  was  held  that: 

"Act  Cong.  AprU  21,  1904,  c.  1402,  33  Stat. 
189-204,  removing  all  restrictions  on  the  alien- 
ation of  lands  of  all  the  allottees  of  either  of 
the  Five  Tribes  not  of  Indian  blood,  except 
minors  and  except  as  to  homesteads,  was  not 
limited  to  transfers  b^  allottees,  but  extended 
as  well  to  allottees'  heirs." 

In  Smith  et  aL  y.  Bell  et  aL,  144  Pac.  1058, 
it  is  said: 

"Where  the  language  of  a  statute,  as  in  the 
present  case,  is  in  general  terms,  and  in  words 
of  the  present  tense,  the'  statute  will,  as  a  gen- 
eral rule,  be  construed  to  apiily  not  only  to 
things  and  conditions  existing  at  its  passage, 
but  will  also  be  given  a  prospective  interpreta- 
tion, by  which  it  will  apply  to  such  as  come  in- 
to existence  thereafter.  36  Cyc.  1235;  Pacific 
Milling  &  El.  Co.  v.  City  of  Portland,  65  Or. 
349,  133  Pac.  72,  76,  46  L.  R.  A.  (N.  S.)  363 ; 
Carter  v.  Coharie  Lbr.  Co.,  160  N.  C.  8,  75 
S.  B.  1074 ;  Schns  v.  Powers-Simpson  Co.,  85 
Mhin.  447,  89  N.  W.  68,  69  L,  R.  A.  887." 

In  United  States  v.  Jacobs,  supra,  a  case 
in  which  a  member  of  the  Creek  tribe  had 
died  prior  to  allotment,  and  the  lands  to 
wliich  be  would  have  been  entitled  if  living 
bad  been  allotted  to  liis  heirs,  it  was  said: 

"The  act  of  April  21,  1904,  above  quoted, 
says:  'And  all  restrictions  upon  the  aliena- 
tion of  lands  of  all  allottees,  except  minors,  are 
removed.'  This  was  not  a  removal  of  the  re- 
striction upon  alienation  by  the  allottee  only, 
but  was  general  and  apipfied  to  allottees  or 
heirs  of  allottees,  except  in  cases  only  of  mi- 
nors, and  no  claim  is  made  that  any  of  the  heirs 
of  Pearlie  Jacobs  were  minors.  Hence  it  is 
clear  that  there  was  no  restriction  upon  the 
alienation  by  them." 

In  Bradley  et  al.  t.  Goddard,  146  Pac.  409, 
It  is  held: 

"As  to  a  certain  portion  of  the  lands  of  the 
Creek  Nation,  namely,  those  held  by  a  certain 
class  of  citizens,  to  wit,  allottees  not  of  Indian 
blood,  and  (in  the  event  of  their  death)  their 
heirs.  Congress,  by  the  act  of  April  21,  1904 
(chapter  1402,  83  Stat.  204),  removed  aU  re- 
strictions upon  alienation,  thereby  granting  to 
such  allottees  or  to  such  heirs  power  to  convey 
all  lands  allotted  to  or  inherited  by  them,  ex- 
cept the  portion  designated  as  a  homestead 
while  the  allottee  lived,  and  the  lands  of  minors 
during  their  minority." 

The  view  herein  expressed  as  to  the  home- 
stead of  said  allottee  is  supported  by  ttiat 
part  of  section  16  of  the  Supplemental  Creek 


Agreement  (32  U.  S.  Stat,  at  L.  500)  wtalcb 
reads: 

"The  homestead  of  each  citizen  shall  remain, 
after  the  death  of  the  allottee,  for  the  use  and 
support  of  children  born  to  liim  after  May  25, 
1901,  but  if  he  have  no  such  issue  then  be  may 
dispose  of  his  homestead  by  will,  free  from  the 
limitation  herein  imposed,  and  if  this  be  not 
done  the  land  embraced  in  his  homestead  stiaU 
descend  to  his  heirs,  free  from  such  limitatitm, 
according  to  the  laws  of  descent  herein  other- 
wise prescribed." 

In  the  instant  case  the  allottee  died  with- 
out issue.  Upon  his  death,  his  heirs  being 
adults,  the  lands  ceased  to  be  the  lands  of  a 
minor,  and  restrictions  thereon  were  remov- 
ed by  section  16  of  the  Supplemental  Creek, 
Agreement,  and  said  act  of  April  21,  1904, 
hereinbefore  quoted.  Consequently  the  deed 
of  George  Roberts  and  wife  conveyed  to 
Casner  and  Wilson  title  to  said  lands. 

It  follows  that  there  is  no  merit  in  the 
motion  for  new  trial,  and  that  the  court  did 
not  err  In  the  Judgment  rendered. 

We  recommend  that  tills  cause  be  affirmed. 

P£R  CURIAM.    Adopted  in  whole 


DAVIS,  County  Treasurer,  t.  FIRST  STATE 

BANK  OF  NORMAN  et  al.    (No.  6609.) 
(Supreme  Court  of  Oklahoma.    Oct.  5,  1916.) 

(Svttabut  by  the  Court.) 

Appeal  awd  Ebbob  «=9l011— Tbial  i8=»404— 
Finding  bt  Coubt— Oosclusivknebb. 
Where  the  evidence  is  oral  and  conflicting 
and  the  court's  finding  of  fact  is  general,  it  is 
a  finding  of  every  special  thing  necessary  to 
sustain  the  general  finding,  and  is  conclusive  up- 
on the  appellate  court  upon  all  doubtful  and 
disputed  questions  of  fact  having  the  same  force 
as  such  a  finding  by  a  jury. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  3983-39S9;  Dec.  IMg.  «=> 
1011;  Trial,  Cent  Dig.  SS  957-862;  Dec.  Dig. 
^=»404.] 

Commissioners'  Opinloa,  Division  No.  4. 
Error  from  District  Oonit,  Cleveland  Coun- 
ty;   B.  McMillan,  Judge. 

Action  by  R.  S.  Davis,  as  treasurer  of 
Cleveland  County  against  the  First  State 
Bank  of  Norman,  Okl.,  and  another.  Judg- 
ment for  defendants,  and  plaintiff  brings  er- 
ror.   Affirmed. 

J.  D.  Qrlgsby  and  James  M.  Gresham,  both 
of  Norman,  for  plaintiff  in  error.  W.  L. 
Eagleton  and  W.  M.  Newell,  both  of  Norman, 
for  defendant  in  error  First  Nat  Bank  of 
Norman.  J.  B.  Dudley  and  Ralph  C.  Hardie, 
both  of  Norman,  for  defendant  in  error  First 
State  Bank  of  Norman. 

MATHEfWS,  C.  This  was  an  action  insti- 
tuted in  the  name  of  the  treasurer  of  Cleve- 
land county  for  the  recovery  of  taxes  assess- 
ed against  the  First  State  Bank  of  Norman, 
for  the  year  1911.  The  First  State  Bank  of 
Norman,  in  February,  1911,  entered  into  ne- 
gotiations with  the  First  National  Bank  of 
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Xorman  to  sell  and  transfer  Its  entire  assets 
to  the  said  First  National  Bank.  This  con- 
troversy arose  over  tbe  exact  time  when  said 
negotiations  were  actually  consouunated,  and 
the  said  assets  became  the  property  of  the 
said  First  National  Bank.  Tbe  plaintiffs 
contend  that  the  First  State  Bank  was  not 
liquidated,  and  its  assets  were  not  trans- 
ferred to  tbe  said  First  National  Bank  until 
the  Ist  or  possibly  tbe  2d  day  of  March,  1911, 
and,  as  the  taxing  period  was  the  1st  day  of 
March,  therefore  tbe  assets  of  the  said  First 
State  Bank  were  properly  assessed  against 
the  said  First  State  Bank  for  the  year  1011 ; 
While  the  defendants  contend  that  the  said 
First  State  Bank  was  duly  liquidated  on  the 
28th  day  of  February,  1911,  and  that  on  that 
date  its  entire  assets  were  sold  to  and  taken 
over  by  the  said  First  National  Bank,  and 
therefore  there  was  nothing  la  existence  on 
the  1st  day  of  March,  1911,  to  assess  against 
tbe  said  First  State  Bank.  Upon  the  issues 
thus  Joined,  a  Jury  being  waived,  tbe  mat- 
ter was  tried  to  the  court,  and  after  bear- 
ing the  evidence  submitted  by  each  side  in 
support  of  their  contention,  the  court  found 
In  favor  of  the  defendants,  and  plalntUIs 
have  appealed. 

He  case  Is  here  solely  upon  a  question 
of  fact,  the  plaintiffs  contending  that  the 
findings  of  the  trial  court  are  not  supported  by 
the  evidence.  There  are  more  opinions  upon 
this  cme  phase  of  a  lawsuit  than  any  other, 
and  the  opinions  thereon  are  more  uniform 
than  upon  any  other.  We  realize  that  in 
tbe  heat  of  a  partisan  controversy  it  is  but 
natural,  when  tbe  trial  court  renders  an  un- 
favorable opinion  against  an  attorney  who 
thinks  that  there  is  no  merit  In  the  case  ex- 
cept upon  bis  side  of  the  controversy,  for 
the  attorney  to  at  once  arrive  at  the  conclu- 
sion that  Justice  has  not  been  done,  and  he 
proceeds  to  bring  his  case  here  for  redress. 
Before  doing  so.  If  he  would  calmly  consider 
the  fates  of  those  before  him  who  have  re- 
sorted to  the  same  forum  for  tbe  purpose  of 
having  this  court  reverse  the  trial  court  upon 
his  findings  of  fact,  as  disclosed  by  a  numer- 
ous and  unbroken  line  of  decisions,  he  would 
most  probably  forego  an  appeal  on  a  ques- 
tion of  fact,  wUdt  must  inevitably  result  In 
failure. 

It  can  serve  no  good  purpose  to  here  re- 
view the  evidence  in  this  case,  but  will  say 
that  we  have  carefully  reed  and  considered 
the  same,  and  we  are  of  the  opinion  that  it 
abundantly  supports  the  findings  of  the  low- 
er court.  In  fact,  he  could  have  arrived  at 
no  other  condusion,  as  we  see  It. 

"It  is  a  settled  rule  of  this  court  that,  where 
a  cause  is  tried  without  the  intervention  of  a 
jnry,  upon  controverted  questions  of  fact,  and 
there  is  evidence  reasonably  tending  to  support 
the  findings  of  the  trial  court,  such  iindinf^s  will 
not  be  disturbed  on  the  weight  of  the  evidence, 
and  when  the  finding  is  general,  it  includes  all 
facts  necessary  to  support  tbe  claims  of  the 
party  in  whose  favor  tbe  judgment  is  rendered. 


and  upon  appeal  this  court  will  not  review  the 
evidence  if  it  reasonably  tends  to  support  the 
Issues  upon  which  such  finding  is  made,  to  de- 
termine the  sufiiciency  thereof.  Hunter  Realty 
Go.  et  al.  V.  Spencer,  21  Okl.  155,  95  Pac  757, 
17  L.  K,  A.  (N.  S.)  622;  Lookabaugh  v.  Bow- 
maker,  21  Okl.  489,  96  Pac.  651;  Saxon  v. 
White,  21  Okl.  194,  95  Pac.  783;  Brewer  v. 
Black,  5  Okl.  57,  47  Pac.  1080;  Meyer  Bros. 
Drug  Co.  V.  KeUey,  5  Okl.  lia  47  Pac  1065; 
Craggs  et  al.  v.  Earls,  8  Okl.  462,  58  Pac.  637 ; 
Yandenberg  v.  Walton  Lumber  Co.,  19  OkL 
169,  92  Pac.  140;  GafFney  v.  Cline  et  al.,  10 
OkL  197,  91  Pac.  855;  JDunlap  v.  Stannard, 
19  Okl.  232,  91  Pac  845." 

Tbe  Judgment  should  be  afflrmed. 
PEIR  CURIAM.    Adopted  In  whole. 


ANDERSON  et  al.  v.  KENNEDT  et  al 

(No.  5375.) 

(Supreme  Ck>urt  of  Oklahoma.     Oct.  6,  1916.) 

(Byttabut  by  the  Court.) 

LmiTATioN  OF  AcTions  «=»6  —  What  Law 

GovEBNB— Right. 

An  action  for  damages  for  breach  of  con- 
tract, commenced  March  19,  1910,  in  the  dis- 
trict court  of  Garvin  county,  OkL,  upon  a  cause 
of  action  arising  in  the  Indian  Territory,  April, 
1907,  prior  to  statehood ;  the  limitation  for 
bringing  such  actions  under  the  statute  then  in 
force  in  the  Indian  Territory  being  three  years. 
Under  the  statute  extended  over  the  state  of 
Oklahoma  upon  the  advent  of  statehood,  the 
time  for  commencing  such  actions  was  limited 
to  two  years.  Held,  that  statutes  of  limitations 
are  matters  of  procedure  and  not  of  substantive 
right,  and  that  the  limitation  prescribed  in  the 
statute  in  force  when  the  action  was  commenced, 
and  not  that  in  force  when  the  cause  of  action 
arose,  controls  in  each  case,  and  that  this  ac- 
tion was  barred  by  the  runnmg  of  the  two-year 
limitation. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  {{  16-81 ;   Dec  Dig.  «=»e.] 

Commissioners'  Opinloa,  Division  No.  2. 
Error  from  District  Coxirt,  Garvin  (3ounty; 
R.  McMillan,  Judge. 

Actlcm  by  Alf  Anderson  and  others  against 
L.  M.  Kennedy  and  others.  Judgment  for 
defendants,  and  plaintiffs  bring  error.  Af- 
firmed. 

Thompson  &  Patterson,  of  Pauls  Valley, 
and  W.  E.  Latimer,  of  Sulphur,  for  plaintiffs 
In  error.  W.  N,  Lewis,  of  Davis,  and  Blan- 
ton  ft  Andrews,  of  Pauls  Valley,  for  defend- 
ants in  error. 


GALBRAITH,  O.  This  action  was  com- 
menced in  the  trial  court  to  recover  damages 
for  breach  of  waiTanty  In  a  deed  of  convey- 
ance Of  real  estate.  The  cause  of  action,  as 
it  appears  from  the  amended  petition  upon 
which  the  cause  was  tried  on  behalf  of  the 
plaintiffs,  arose  In  April,  1007,  in  the  Indian 
Territory,  prior  to  statehood,  and  in  that  part 
of  the  territory  from  which  Garvin  county 
was  created.  The  action  was  not  commenced 
until  after  statehood,  to  wit,  on  the  19th  of 
March,  1910.  The  cause  was  tried  to  the 
court  and  a  Jury,  and  a  verdict  returned  for 
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the  defendants.  To  review  the  Judgment  en- 
tered npon  this  verdict  the  cause  has  been 
brought  to  this  court  by  petition  In  error  and 
case-made. 

The  one  assignment  of  error  argued  and 
relied  upon  by  the  plaintiff  In  error  for  a  re- 
versal of  the  Judgment  Is  giving  the  follow- 
ing Instruction: 

"Gentlemen  of  the  Jury,  you  ore  instructed 
that  an  action  to  recover  damages  arising  by 
reason  of  fraudulent  condnct  of  the  defendant 
must  be  instituted  within  two  years  from  the 
perpetration  of  the  fraud,  or  within  two  years 
after  the  fraud  was  discovered  by  the  plain- 
tiff, or  which  by  the  exercise  of  reasonable  dil- 
igence might  have  been  discovered  by  the  plain- 
tiffs." 

It  iB  argued  on  behalf  of  the  plaintiff  In  er- 
ror that,  Inasmuch  as  the  cause  of  action 
arose  In  the  Indian  Territory  prior  to  state- 
hood, and  the  statute  then  In  force  In  that 
Jurisdiction  (section  2945,  Carter's  Statutes 
of  the  Indian  Territory)  permitted  the  action 
to  be  commenced  within  three  years  from  the 
date  the  cause  of  action  occurred,  1.  e.,  the 
discovery  of  the  fraud,  this  three-year  period 
of  the  limitation  was  "a  right"  within  the 
meaning  and  protected  by  section  1  of  the 
Schedule  to  the  Oklahoma  Constitution,  pro- 
viding that: 

"Existing  rights,  actions,  suits,  proceedings, 
contracts,  or  daims  shall  not  be  affected  by  the 
change  in  the  forms  of  government,  and  all  shall 
continue  as  if  no  change  in  the  forms  of  gov- 
ernment had  taken  place" 

— and  that  the  provlsloDS  of  the  Enabling 
Act  extending  the  laws  of  Oklahoma  Terri- 
tory over  the  state  of  Oklahoma,  Including 
the  statutes  of  limitation  (section  4657,  Rev. 
Ia  1910),  which  limited  the  period  of  com- 
mencing action  on  the  ground  of  fraud,  such 
as  the  action  in  this  instance,  to  tbe  period 
of  two  years,  could  not  affect  and  did  not  af- 
fect this  cause.  That,  therefore,  the  ciourt 
was  In  error  In  Instructing  the  Jury  that  this 
cause  of  action  was  barred  In  two  years, 
and  should  have  Instructed  that  the  action 
was  not  barred  until  after  the  expiration  of 
three  years.  While  It  Is  contended  <m  behalf 
of  the  defendant  In  error  that  the  right  to 
make  the  defense  of  the  statute  of  limita- 
tions tn  an  action  on  a  contract  was  not  a 
"right"  within  the  prttectlon  of  the  Sched- 
ule of  the  Constitution  above  quoted,  but  was 
a  mere  "plea  to  the  remedy"  that  the  right 
to  set  up  the  statute  of  limitations  as  a  bar 
to  an  action  was  a  matter  of  procedure,  and 
was  subject  to  change  by  the  Legislature  or 
by  c'onstltutlonal  provision.  In  the  case  of 
C,  R.  I.  &  P.  R.  Oo.  V.  Bankers'  National 
Bank,  32  Okl.  290,  122  Pac.  499,  the  second 
paragraph  of  the  syllabus  reads: 

"When  the  cause  of  action  was  commenced 
after  statehood,  the  procedure  in  force  in  the 
state  applied,  althougli  the  cause  of  action  arose 
in  the  Indian  Territory  prior  to  statehood." 

To  the  same  effect  Is  the  case  of  C,  R.  I. 
&  P.  R.  Co.  V.  Baronl,  32  Okl.  540,  122  Pac. 
926,  wherein  the  question  arose  as  to  wheth- 
er or  not,  in  the  trial  of  an  action  for  dam- 


ages arising  prior  to  statehood,  where  the 
action  was  commenced  subsequent  to  state- 
hood, the  verdict  of  the  Jury  must  be  unani- 
mous, as  provided  In  the  laws  prior  to  state- 
hood, or  a  minority  of  the  Jury  mlj^t  return 
a  verdict,  as  prescribed  by  the  Oklahoma  Con- 
stitution. It  was  held  that  this  was  a  mat- 
ter of  procedure  merely,  and  that  the  law  In 
force  at  the  time  the  action  was  commenced 
controlled,  ms  case  followed  the  earlier 
case  of  Independent  Cotton  Oil  Co.  v.  Beach- 
am,  81  Okl.  384,  120  Pac.  969.  The  question 
came  before  the  Territorial  Supreme  Court 
In  construing  the  statute  of  limitations  of 
the  state  of  Nebraska  extended  over  Okla- 
homa by  Organic  Act,  May  2,  1890,  and  the 
statute  'of  limitation  contained  In  the  laws  of 
Indiana  subsequently  substituted  therefor  by 
the  act  of  the  Oklahoma  Legislature. 
Sdinell  v.  Jay,  4  Okl.  157,  46  Pac.  59a  The 
court  held  the  statute  of  limitations  as  to  an 
existing  cause  of  action  did  not  begin  to  run 
until  May  2,  1890,  at  which  time  the  cause 
of  action  was  subject  to  Its  operation,  and  In 
the  course  of  the  c^jlnlon  the  court  quotes 
from  Sohn  v.  Waterson,  17  WalL  606,  21  L. 
Ed.  737,  as  fidlowB: 

"That  in  construing  a  statute  of  limitations. 
It  must,  80  far  as  it  affects  rights  of  action  in 
existence  when  the  statute  is  passed,  be  held, 
in  the  absence  of  contrary  provision,  to  hetin 
when  the  cause  of  action  is  first  subjected  to 
its  operation." 

And  to  the  same  effect  1b  the  case  of  Rldi- 
ardson,  Adm'r,  v.  Mackay,  4  OkL  328,  46 
Pac.  646.  See,  also.  In  re  Mosher,  24  Okl.  61, 
102  Pac.  705,  24  Lb  R.  A.  (N.  S.)  530,  20  Ann. 
Cas.  209. 

Independent  Cotton  OU  Co  v.  Beacham,  31 
Okl.  384,  120  Pac.  9C9,  was  an  action  for  per- 
sonal injuries  received  i>rior  to  statehood, 
but  the  action  was  not  commenced  until  Jan- 
uary, 1908,  subsequent  to  statehood.  In  an- 
swer to  the  argument  that  the  procedure  In 
effect  at  the  time  the  cause  of  actlm  aroee 
was  a  "right"  within  the  protection  of  the 
Schedule  of  the  Constitution  above  quoted, 
and  governed,  notwithstanding  the  proce- 
dure had  been  changed  at  the  time  the  action 
was  commenced,  the  court,  In  the  course  of 
the  opinion,  gave  a  complete  and  conclusive 
answer  to  the  claim  of  the  plaintiffs  In  er- 
ror In  the  Instant  case,  to  the  effect  that  the 
statute  of  limitation  hi  force  In  the  Indian 
Territory  at  the  time  the  cause  of  action 
arose  was  a  "right"  available  to  the  plain- 
tiffs in  error  and  protected  by  the  above 
Schedule  of  the  Constitution,  notwithstand- 
ing that  statute  of  limitations  had  been  re- 
pealed and  a  new  one  put  In  force  at  the 
time  the  action  was  commenced,  as  follows: 

"Clearly  the  case  at  bar  did  not  fall  within 
the  terms  'actions,  suits,  or  proceedings,'  and  if 
the  right  defendant  claims  is  carried  over  by  the 
Schedule,  it  must  be  because  he  bad  some  right 
within  the  meaning  of  that  term  as  used  in  the 
Schedule.  There  is  no  property  in  a  naked 
cause  of  action  for  tort,  but  simply  a  cause  of 
action,  based  upon  a  personal  injury.  Epstein 
T.  Handverker,  29  Okl.  337.  116  Pac  789.    It 
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ii  too  nebulous  a  right,  if  a  right  at  all,  to  hold 
inviolate  against  the  right  of  a  Bovereign  state 
to  remedy  its  mode  of  procedure,  as  the  exigen- 
cies of  the  administration  of  juBtice  may  re- 
quire." 

In  this  case  the  suit  was  not  filed  until 
March  19,  1910,  more  than  two  years  snbee- 
qnent  to  statehood,  and  the  taking  etfect  of 
the  two-year  statute  of  limitation  contained 
in  the  Oklahoma  Statutes  govemlng  actions 
of  this  character.  There  can  be  no  guestt<Hi 
under  the  above  authorities,  and  many  oth- 
ers that  might  be  cited,  that  the  two-year 
statute  was  ctmtroUlng  in  this  casa  This 
concln^on  follows  regardless  of  the  construc- 
tion placed  upon  the  Oldahoma  Statutes  of 
I.Jmitatlon8,  as  affecting  the  histant  case, 
whether  It  be  given  a  prospective  or  retro- 
spective ^ect,  since,  if  it  were  given  a  retro- 
spective effect,  the  plaintiff  in  error  had 
aboot  18  months  in  which  to  commence  the 
action  after  statehood,  and  If  the  statute  Is 
given  a  prospective  effect,  they  had  the  full 
period  of  two  years  in  which  to  commence 
the  action  subsequent  to  statehood.  The  ac- 
tion was  not  commenced  within  the  two 
years.  It  was  therefore  barred,  and  the 
trial  court  did  not  err  in  so  directing  the 
Jury  in  the  Instruction  above  complained  of. 

We  recommend  that  the  exception  be  over- 
ruled, and  the  Judgment  appealed  from  af- 
firmed. 

PER  CURIAM.    Adopted  in  wb<da 


BOARD  OP  COUNTY  COM'RS  OP  CREEK 

COUKTY  V.  BRUCE  et  ai     (No.  5274.) 
(Supreme  Court  of  Oklahoma.    Oct  6,  1916.) 

(ByUabut  by  ihe  Court.) 

1.  OfFICEBA    «=3l<X>— CoUFENSAnOR— Ihpobi- 

Tios  or  ADDmoNAi  Duties. 

A  public  officer  is  bound  to  perform  the  du- 
ties of  his  office  for  the  compensation  fixed  by 
law.  This  is  true  as  to  additional  duties  im- 
posed upon  the  office  by  the  Legidature  after 
be  enters  upon  his  term,  provided  such  duties 
are  germane  to  the  office. 

[Ed.  Note.— Por  other  cases,  see  Officers,  Cent. 
Kg.  H  152-187;  Dec  Dig.  «=.100.] 

2.  CouKTiBS  «=980  —  Cotmrr  Clerks.—  Coic- 
PKKSATioN— AnoinoNAi.  DrmES— Issuance 

OF  HTTNTIHO  IdOBNSKS. 

Chapter  19,  S  1.  Sees.  Laws  1905,  put  in 
force  in  the  state  of  Oklahoma  by  section  18  of 
the  Schedule  of  the  Constitution,  nxed  the  salary 
of  the  county  clerks  of  the  various  counties  of 
the  state.  The  authority  conferred  upon  county 
clerks  to  issue  hunting  licenses,  under  the  act  of 
the  Legislatare  approved  March  8, 1909  (chapter 
19,  Sesa.  Iaws  1909),  are  additional  duties  con- 
ferred upon  the  office  of  county  clerk,  and  are 
Kermane  to  such  office;  and  the  fees  authorised 
to  be  retained  by  clerks  for  issuing  linnting 
licenses  under  section  9,  art.  4,  of  such  act  should 
be  aeooonted  for  by  them,  and  they  are  not  en- 
titled to  retain  the  some  as  additional  compensa- 
tion for  such  services. 

(Ed.   Note.— Fop    other    cases,    see    Counties, 
Cmt  Dig.  H  125,  131-134 ;  Dec.  Dig.  <S=»90.) 


S.  Officsbs  «=3lOO— Countt  Clerks— Eiioi/- 
uvEnTB  OF  Office — Increase  Dubinq  Tebil 
The  salary  of  county  derks  being  definitely 
fixed  by  chapter  19,  {  1,  Sess.  Laws  1905,  and 
the  duties  imposed  upon  the  office  of  county  clerk 
under  chapter  19,  Sess.  Laws  1909,  being  ad- 
ditional, the  fees  authorized  to  be  retained  under 
section  9,  art.  4,  of  said  act  could  not  be  retained 
by  the  clerks  as  additional  compensation,  for  to 
do  BO  would  violate  section  10,  art.  23,  of  the 
Constitution,  prohibiting  the  increase  of  the 
emoluments  of  an  office  during  its  term. 

[E]d.  Note.— For  other  cases,  see  Officers,  Cent. 
Dig.  if  152-167;  Dec.  Dig.  «8=>100.] 

Commissioners'  Opinion,  Division  No.  8. 
Slrror  from  District  Court,  Creek  County; 
Wade  S.  Stanfleld,  Judge. 

Action  by  the  Board  of  County  Commis- 
sioners of  Creek  County  against  Abner  Bruce 
and  others.  Judgment  for  defendants,  and 
plaintiff  brings  error.  Reversed  and  re- 
manded. 

W.  Morris  Harrison  and  Vick  S.  Decker, 
both  of  Sapulpa,  for  plaintiff  In  error.  J.  E. 
Thrift,  of  Sairalpa,  for  defendants  in  error. 

DUDLEY,  C.  The  parties  occupy  the  same 
position  here  that  they  did  in  the  trial  court, 
and  for  convenience  we  shall  refer  to  than 
accordingly.  The  defendant  Bruce  was  the 
duly  elected,  qualified  and  acting  county 
clerk  of  Creek  county  from  the  advent  of 
statehood  to  January  7,  1911.  He  gave  bond 
for  the  faithful  performance  of  his  duties, 
witb  the  defendants  Jones,  Cummins,  and 
Humphreys  as  sureties  thereon.  Under  the 
law  in  force  in  the  territory  of  Oklahoma 
at  the  time  of  the  adoption  of  the  Constitu- 
tion, the  full  compensation  to  be  allowed 
him  as  county  clerk  was  $1,600  per  annum. 
Chapter  19,  {  1,  Session  Laws  1906.  Under 
the  act  of  the  Legislature  of  the  state  of 
Oklahoma  approved  March  8,  1909,  entitled 
"An.  act  to  protect  flsh,  game,  birds,"  eta, 
known  as  the  Game  Law,  county  clerks  of 
the  various  counties  of  this  state  were  au- 
thorized to  issue  hunting  licenses  and  charge 
and  retain  a  fee  of  25  cents  for  each  license 
issued  by  them.  Section  9,  art.  4,  c.  19,  Ses- 
sion Laws  1909.  After  the  passage  and  ap- 
proval of  this  act  the  defendant  Bruce,  as 
county  clerk  of  said  county,  received,  collect- 
ed, and  retained  $402.25  as  fees  for  Issuing 
hunting  Ucenses.  He  did  not  report  and  ac- 
count for  these  fees  to  the  county,  but  re- 
tained and  appropriated  the  same  to  his  own 
use  and  benefit 

In  April,  1912,  the  plaintiff,  the  board  of 
county  commissioners  of  said  county,  com- 
menced this  action  in  the  district  court  of 
said  county  against  the  defendant  Bruce 
and  the  sureties  upon  his  bond  to  recover 
the  amount  of  the  hunting  license  fees  so 
collected,  received,  and  retained  by  the  de- 
fendant Bruce  as  county  clerk.  A  demurrer 
was  sustained  to  the  petition  and  excep- 
tions saved.  Ttie  plaintiff  stood  upon  its  pe- 
tition and  declined  to  plead  further.    Where- 
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uxton  Judgment  was  rendered  against  it,  dis- 
missing the  action  at  Its  cost,  from  which  It 
has  perfected  an  appeal  to  this  court. 

The  only  question  presented  by  the  record 
Is  whether  or  not  the  defendant  Bruce  had 
a  right  to  retain  these  fees,  In  addition  to 
the  salary  allowed  him  by  law  at  the  time 
of  his  election  and  qualification.  If  so,  the 
Judgment  of  the  trial  court  should  be  af- 
firmed: otherwise  reversed  and  remanded. 
Under  section  2,  art.  17,  of  the  Constitution, 
county  clerks  of  the  various  counties  of  this 
state  were  county  ofllcers.  The  law  in  force 
In  the  territory  of  Oklahoma  at  the  time  of 
the  adoption  of  the  Constitution  controlled 
as  to  the  salaries  of  the  county  derks  of  the 
state.  Section  18  of  the  Sdiedole  of  the 
Constitntlon  provides: 

"Until  otherwise  provided  by  law,  the  terms, 
duties,  powers,  qualifications,  and  salary  and 
compensation  of  all  county  and  township  officers, 
not  otherwise  provided  by  this  Constitution, 
shall  be  aa  now  provided  by  the  laws  of  the 
territory  of  Oklahoma  for  like  named  officers. 
*    •     *  >• 

Chapter  19,  §  1,  Session  Laws  1905,  was  in 
force  In  the  territory  of  Oklahoma  at  the 
time  of  the  adoption  of  the  Constitution. 
This  act  fixes  the  salary  of  the  defendant  at 
$1,600  per  year,  and,  by  virtue  of  the  fore- 
going constitutional  provision,  tbls  act  was 
continued  in  force  in  the  state  of  Oklahoma. 
It  follows,  therefore,  that  the  full  compensa- 
tion to  be  allowed  the  defendant  Bruce  as 
county  cleiic  was  $1,600. 

The  defendants  contend  that  the  duties 
Imposed  upon  tlie  county  cleric,  under  sec- 
tion 9,  art  4,  c  19,  Session  Laws  1909,  are 
estraoffidal  duties,  and  not  additional,  and 
therefore  defendant  Bruce  is  entitled  to  re- 
ceive the  compensation  provided  for  for  the 
performance  of  such  duties.  Upon  the  other 
band,  the  plaintiff  contends  that  the  duties 
are  additional,  and  that  he  should  perform 
them  without  additional  compensation. 

[1]  As  a  general  rule,  a  public  officer  is 
bound  to  perform  the  duties  of  Ills  office  for 
the  compensation  fixed  by  law.  This  is 
true  as  to  additional  duties  Imposed  upon 
the  officers  by  Legislature  after  he  enters 
upon  his  term,  so  long  as  these  duties  are 
germane  to  the  office,  rinley  v.  Territory 
of  Oklahoma,  12  Okl.  621,  73  Pac.  273; 
Mechem  on  Public  Officers,  $  862;  Throop 
on  Public  Officers,  f  478;  lOvans  v.  Trenton, 
24  K  J.  Law,  764;  People  v.  Supervisors, 
1  Hill  (N.  Y.)  362;  Moore  v.  Nation,  80  Kan. 
672,  108  Pac.  107,  23  L.  R.  A.  (N.  S.)  1115, 
18  Ann.  Cas.  397 ;  Anderson  v.  Board  of  C<»n- 
mlssioners  of  Grant  County,  143  Pac.  1145; 
Broaddus  v.  Commissioners  of  Pawnee  Coun- 
ty, 16  OkU  473,  88  Pac.  250.  In  Mechem  on 
Public  Officers,  supra,  it  is  said: 

"Ad  officer  who  accepts  an  office  to  which  a 
fixed  salary  or  compensution  is  attached  is  deem- 
ed to  undertake  to  perform  Its  duties  for  the  sal- 
ary or  compensation  fixed,  though  it  may  be  in- 
adequate, and  if  the  proper  authorities  increase 
Its  daties  by  the  addition  of  others  germane  to 


the  office,  the  officer  must  perform  them  without 
extra  compensation.  Neither  can  he  recover  ex- 
tra compensation  for  incidental  or  collateral 
services  which  properly  belong  to  or  form  a 
port  of  the  main  office.    •    •    •  " 

And  in  the  case  of  Moore  v.  Nation,  supra, 
in  the  syllabus  it  is  sold: 

"When  a  public  official  takes  office,  he  under- 
takes to  perform  all  its  duties,  although  some  of 
them  may  be  called  into  activity  for  the  first 
time  by  legislation  occurring  after  he  enters  up- 
on bis  term.  In  such  an  event  be  must  perform 
the  increased  service  without  increased  compen- 
sation, unless  the  Legislature  has  the  power  and 
sees  fit  to  grant  him  additional  pay." 

[2]  Are  the  duties  Imposed  upon  the  clerk 
by  section  9,  art  4,  supra,  germane  to  the 
office  of  county  derk?  If  so,  they  are  ad- 
ditional duties,  and  the  defendant  should 
perform  them  without  extra  compensation. 
We  tiilnk  these  duties  are  germane.  The 
Legislature,  in  conferring  this  authority  up- 
on the  county  clerk.  Intended  to  make  it 
convenient  for  citizens  of  the  various  coun- 
ties to  obtain  hunting  licenses.  The  duty 
Is  a  public  one  to  the  citizens  of  the  various 
counties,  and  is  germane  to  the  office  of  coun- 
ty clerk.  The  authority  Is  conferred  upon 
the  office,  and  not  the  Individual.  Mnley 
V.  Territory,  supra.  Under  the  law,  a  coun- 
ty derk  may  take  adcnowledgments  to  deeds, 
and  other  written  Instmments.  The  law 
provides  that  he  may  charge  a  fee  for  this 
service.  In  performing  this  service  he  does 
not  serve  the  county  in  purely  county  bosl- 
ness,  but  he  serves  the  public  generally  in 
this  capadty.  Tills  is  a  duty  that  Is  ger- 
mane to  the  office  of  county  derk,  made  so 
by  law.  We  can  see  no  reason  why  the  duty 
of  issuing  a  county  hunting  license  is  not 
germane  to  the  office  of  county  derk.  The 
defendants  urge,  however,  that  this  power 
could  have  been  conferred  upon  any  individ- 
ual in  the  county  or  any  other  county  officer. 
This  may  be  true,  but  it  was  not  done.  The 
Legislature  conferred  it  where  it  thought 
best  to  confer  it  The  Legislature  might  au- 
thorize any  county  offidal  having  a  seal 
to  take  acknowledgments  to  deeds,  etc.  We 
think  that  the  fact  that  the  authority  might 
have  been  conferred  upon  some  one  else,  or 
some  other  county  officer,  is  immaterial. 
The  Supreme  Court  of  Kansas,  in  the  case  of 
Moore  v.  Nation,  supra,  In  discussing  what 
duties  are  germane,  announces  this  rule: 

"The  duties  of  a  public  office  indude  all  those 
which  fairly  lie  within  its  scope,  those  which  are 
essential  to  the  accomplishment  of  the  main  pur- 
poses for  wliich  the  office  was  created,  and 
those  which,  althou^  incidental  and  collateral, 
are  germane  to  or  serve  to  promote  or  benefit 
the  accomplishment  of  the  principal  purposes. 
All  such  duties  are  official,  and  the  incumbent 
may  be  compelled  to  perform  them.  Duties  not 
so  related  to  an  office  are  unofficial,  cannot  right- 
fully be  attached  to  it,  and  the  incumbent  is  not 
obliged  to  perform  them." 

llie  Supreme  Court  of  Wlscondn,  In  the 
case  of  Barron  County  v.  Beckwith,  142  Wis. 
519,  124  Nl  W.  1080,  80  L.  B.  A.  (N.  S.)  810, 
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135  Am.  St.  Rep.  1079,  bad  under  considera- 
tloa  a  qnestion  similar  to  the  one  under  con- 
d.deratlon  bere^  and  announced  tbls  role: 

"The  fees  or  compenaatioii  to  be  turned  over  to 
the  connty  treasurer  by  a  county  clerk  who  is 
by  statute  upon  a  salary  in  lieu  of  all  fees  or 
compensation  for  services  rendered  by  him  which 
shall  be  so  turned  over  include  fees  collected  un- 
der the  naturalisation  laws  of  the  United  States, 
which  authorize  and  permit  him  to  retain  a  por- 
tion of  the  fee  received,  although  the  federal  law 
is  passed  subsequently  to  the  state  law,  so  that 
they  were  not  directly  in  contemplation  when  the 
state  law  was  passed." 

Beckwlth  was  clerk  of  the  circuit  court  of 
Barron  county,  on  a  fixed  salary  basis.  Dur- 
ing his  term  of  office  he  received  and  collect- 
ed a  large  amount  of  fees  In  naturalization 
proceedings,  under  an  act  of  Congreeus  ap- 
proved June  29,  1906  (34  Stat  600,  c.  3692,  f 
13  [U.  S.  Camp.  St  1913,  §  4372]).  Under 
this  act  he  was  to  retain  one-half  of  the  fees 
collected  and  remit  the  other  to  the  Bureau 
of  Immigration  and  Naturalization.  This 
he  did  but  did  not  account  to  the  county  for 
the  fees  be  received,  but  retained  the  same, 
claiming  that  he  had  a  right  to  them.  The 
court  held  that  he  did  not,  and  that  he  must 
account  for  the  fees  to  the  county.  ThJa  is  a 
much  stronger  case  than  that  one,  because 
in  this  case  the  state  Legislature  Imposed  the 
duties,  whereas  In  that  case  Congress  did  so. 

The  Supreme  Court  of  California,  In  the 
case  of  the  City  and  County  of  San  Fran- 
cisco V.  Mulcrevy  et  al.,  15  Cal.  Aw>.  11,  113 
Pac.  339,  In  construing  the  same  act  of  Con- 
gress, reached  the  same  conclusion  as  the 
Supreme  Court  of  Wisconsin.  The  reasoning 
In  support  of  the  rule  announced  In  these 
cases  Is  clear  and  forcible,  and  Is  applicable 
to  the  question  under  consideration  here. 

The  Supreme  Court  of  Utah,  In  the  case  of 
Eldredge  v.  Salt  Lake  County,  37  Utah,  188, 
106  Pna  939,  and  the  Supreme  Court  of  Ore- 
gon, in  the  case  of  Fields  v.  Multnomah 
County,  64  Or.  117,  128  Pac.  1045,  44  L.  E. 
A.  (N.  S.)  332,  In  considering  the  same  act  of 
Congress,  readied  a  different  conclusion. 

The  following  additional  authorities  sup- 
port our  conclusion:  State  v.  SUver,  9  Neb. 
88,  2  N.  W.  215;  Bayha  v.  Webster  County, 
18  Neb.  131,  24  N.  W.  457 ;  Backus  v.  Oarle- 
ton.  County  Treasurer,  99  Mich.  218,  58  N.  W. 
62;  Board  of  Commissioners,  Hennepin 
County,  v.  Dickey,  86  Minn.  331,  90  N.  W. 
775 ;  Power  v.  Douglas  Connty,  75  Neb.  7.34, 
106  N.  W.  782 ;  State  ex  rel.  Board  of  Com- 
missioners, Meeker  County,  v.  Johnson,  Coun- 
ty Auditor,  111  Minn.  10,  126  N.  W.  479; 
Douglas  Connty  v.  Broadwell  et  al.,  96  NeU 
682,  148  N.  W.  930;  Flnley  v.  Territory,  su- 
pra, and  cases  therein  cited. 

These  increased  duties  were  conferred  up- 
on the  county  clerk,  and  not  upon  the  Indi- 
vidual. He  received  the  fees  by  virtue  of  be- 
ing county  clerk,  affixed  the  county  seal,  and 
performed  public  services  for  the  citizens  of 
his  connty.    The  duties  were  germane,  the 


services  additional,  and  he  should  acoonnt 
for  the  fees. 

[3]  Having  reached  the  conclusion  that  tlio 
duties  are  additional,  and  therefore  that  the 
defendant  should  perform  them  without  addi- 
tional compensation,  there  Is  another  reason 
why  he  Is  not  entitled  to  these  fees,  and  that 
is  to  permit  blm  to  retain  them  would  In- 
crease the  emoluments  of  his  office.  In  viola- 
tion of  section  10,  art  23,  of  the  Constltur 
tlon.  Board  of  County  Commi.ssloners  of 
Greer  County  v.  Henry  et  aU  33  Okl.  210, 126 
Pac.  761;  Jones  et  al.,  Grady  County  Com- 
missioners, V.  Lontban,  35  Okl.  407,  130  Pac 
139 ;  Board  of  County  Commissioners,  Beav- 
er County,  V.  Culwell  et  al.,  41  Okl.  712,  139 
Pac.  979;  Prlvett,  Register  of  Deeds,  et  aL 
V.  Board  County  Commissioners,  G-rant  CkMin- 
ty,  145  Faa  323.  Section  10  of  article  23 
and  secticm  18  of  the  Schedule  of  the  Consti- 
tution are  construed  tn  the  foregoing  cases. 

The  Legislature  not  having  the  authority 
to  increase  the .  salary  of  the  defendant 
Bruoe  as  county  clerk  during  his  term  of  of- 
fice by  the  addition  of  Increased  and  addi- 
tional duties  germane  to  the  office,  it  Is  fait 
to  assume  that  it  did  not  intend  to  increase 
his  salary  and  permit  him  to  retain  the  hunt- 
ing license  fees  under  section  9,  art  4,  c.  19, 
Session  Laws  1909. 

The  Judgment  of  the  trial  court  should  be 
reversed  and  remanded. 

FEB  CURIAM.    Adopted  In  whola 


GORTON  V.  FREEMAN  et  al.    (No.  8727.) 
(Supreme  Court  of  Oklahoma.     Oct  6,  1015.) 

(Byllabui  (y  the  Court.) 

1.    PBIROXPAL  and  SlTBETT  ^=»117  —  REI.EASK 
OF  BOBETY  —  BUIXDIHO  OONTBAOTOB'S  BOND 

— ^Patmbwts  to  Contbaotob. 

Where  by  the  terms  of  a  building  contract 
the  contractor,  for  a  definite  consideration  to  be 
paid  to  him  and  under  his  direction  to  laborers 
and  materialmen  proportionately  as  the  work 
progressed,  undertakes  to  pay  for  all  labor  and 
material  and  to  construct  and  complete  a  build- 
ing and  deliver  the  same  clear  of  liens,  and  gives 
a  bond  conditioned  upon  the  faithful  per&rm- 
ance  of  such  contract,  the  owner  has  the  right  to 
perform  the  contract  on  his  part  by  pcgring  such 
consideration  when  due,  in  accordance  with  its 
terms ;  and  in  case  of  the  breach  of  the  contract 
on  the  part  of  the  contractor  by  his  failure  to 
pay  claims  and  satisfy  liens  of  subcontractors 
against  the  property,  duly  filed  as  provided  by 
statute,  the  owner  may  pay  such  claims  and  dis- 
charge the  liens  without  awaiting  suit  and  judg- 
ment thereon  and  look  to  the  bond  for  reim- 
bursement for  the  amount  he  is  thus  compelled  to 
expend  in  excess  of  the  contract  price.  The  fact 
that  the  owner  paid  the  contractor,  in  conform- 
ity with  the  contract,  without  awaiting  the  ex- 
piration of  60  days  after  the  time  labor  was  per- 
formed or  material  furnished  for  which  liens  are 
established  upon  his  property,  does  not  relieve 
the  surety  from  liability  on  the  bond. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  gg  283-285;  Dec.  Dig.  «=> 
117.] 
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2.  Principal  and  Subkty  €=>155— BTnu)rao 

Contoactob's  Bond— Pleading. 

Petition    examined,   and    held   to   state   a 
caase  of  action. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent.  Dig.  $  422 ;   Dec.  Dig.  <8s>156.] 

Oommlssioners'  Opinion,  Division  No.  3. 
Error  from  Superior  Court,  Garfield  County ; 
Dan  Truett,  Judge. 

Action  by  J.  E.  Qorton  against  Cbarles 
Freeman  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.  Reversed 
and  remanded. 

Ghirber  &  Kruse,  of  Enid,  for  plaintiff  in 
error.  Parker  &  Simons,  of  Enid,  for  de- 
fendants in  error. 

BLEAKMORE,  C.  Tills  la  an  action  on 
the  bond  of  a  building  contractor  commenced 
in  the  superior  court  of  Garfield  county  on 
the  12th  day  of  July,  1911,  by  the  obligee 
against  the  surety.  Demurrer  to  the  petition 
was  sustained  and  Judgment  rendered  for  de- 
fendant, from  which  action  of  the  court  plain- 
tiff appeals.  The  petition  alleges,  in  sub- 
stance, a  contract  between  the  plaintiff,  as 
owner,  and  a  contractor  for  the  construction 
and  completion  of  a  certain  building  accord- 
ing to  written  plans  and  specifications,  the 
contractor  to  furnish  and  iwy  for  ail  material 
and  labor,  in  consideration  of  a  definite  sum 
to  be  paid  to  him,  and  under  his  direction  to 
laborers  and  materialmen,  in  proportionate 
weekly  installments  as  the  woife  progressed ; 
that  to  secure  the  faithful  performance  of 
said  contract  the  contractor,  with  defendant 
as  surety,  executed  and  delivered  to  plaintiff 
a  bond  In  the  sum  of  $600,  a  copy  of  which  is 
made  a  part  of  the  petition,  containing  the 
following  provision  r 

"Now,  tlierefore,  if  the  above-l)onnden  Charles 
lOeeman  shall  well  and  truly  perform  and  ful- 
fill all  the  covenants  and  agreements  by 


in  said  contract  for  the  erection  and  comple- 
tion of  said  building,  to  be  performed  and  ful- 
filled as  Uierein  set  forth,  and  to  the  written 
approval  of  the  said  J.  E.  Gorton,  and  will  save 

and  keep  harmless  the  said and  the  said 

building  and  the  land  on  which  the  same  is  erect- 
ed from  all  and  every  claim  for  liens  for  mate- 
rials, labor,  or  otherwise,  incurred  by  reason  of 
the  erection  or  completion  of  said  building,  and 
shall  turn  over  the  said  buildings  to  the  said  J. 
E.  Gorton  free  and  clear  from  aU  liens  or  claims 
for  materials  or  labor,  then  this  obligation  to  be 
void ;  otherwise  to  remain  in  full  force  and  vir- 
tue." 

It  Is  further  alleged  that  the  contractor 
completed  the  building  according  to  the  plana 
and  specifications,  and  that  as  the  work  pro- 
gressed plaintiff  paid  to  said  contractor  and 
to  laborers  and  materialmen  under  his  direc- 
tion, in  accordance  with  the  terms  of  said 
contract,  certain  sums  of  money  aggregating 
the  full  contract  price;  that  said  contractor. 
In  violation  of  the  provisions  of  said  contract, 
having  procured  from  a  lumber  company  and 
used  in  the  constructicm  of  said  buUdlng  cer- 
tain materials  of  the  value  of  $795.75,  failed 
to  pay  therefor;  that  within  the  statutory  pe- 


riod said  lumber  company  filed  a  statement 
of  its  dalm  and  lien  in  the  oflSce  of  the  clerk 
of  the  district  court,  and  thereby  obtained  a 
valid,  subsisting  lien  against  the  property  of 
tbe  plaintiff  in  said  amount;  that  In  order 
to  prevent  the  foreclosure  of  said  lien  end 
the  sale  of  bis  property,  and  to  save  costs, 
plaintiff  was  compelled  to  pay  said  claim  and 
discharge  said  lien,  and  in  doing  so  was  forc- 
ed to  expend  the  sum  of  $337.35  over  and 
above  thie  contract  price  of  said  building,  ei£. 

It  is  the  contention  of  defendant  that,  had 
plaintiff  availed  himself  of  his  rights  under 
the  provisions  of  the  statute,  his  property 
could  not  become  liiible  to  or  affected  by  a 
lien  in  any  sum  greater  than  that  which  be 
had  agreed  to  pay  to  the  contractor,  and 
that,  if  the  property  of  the  plaintiff  was  im- 
pressed with  a  lien  for  an  amount  in  excess 
of  the  contract  price,  it  was  by  reason  of  his 
own  Imprudence  in  making  the  payments  to 
the  contractor  during  the  period  of  60  days 
after  the  furnishing  of  the  material  within 
which  a  lien  therefor  could  properly  be  filed, 
and  that  such  payments  before  the  expira- 
tion of  said  time  were  made  at  his  own  risk. 

The  statute  (section  6153,  Comp.  Laws 
1909)  defining  the  conditions  under  which  la- 
borers and  materialmen  might  obtain  a  lien 
provides: 

"Any  person  who  shall  furnish  any  such  mate- 
rial •  •  •  under  a  subcontract  with  the  con- 
tractor ♦  •  *  may  obtain  a  lien  upon  such 
land,  or  improvements,  or  both,  from  the  same 
time,  in  the  same  manner,  and  to  the  same  ex- 
tent as  the  original  contractor,  for  the  amount 
due  him  for  such  material  •  •  •  by  filing 
with  the  clerk  of  the  district  court  of  the  coun- 
ty in  which  the  land  is  situated,  within  sixty 
days  after  the  date  upon  which  material  was 
last  furnished  *  *  •  a  statement,  verified  by 
affidavit,  setting  forth  the  amount  due  from  the 
contractor  to  the  claimant,  and  the  items  thereof 
as  nearly  as  practicable,  the  name  of  the  owner, 
the  name  of  the  contractor,  the  name  of  the 
claimant,  and  a  description  of  the  property  up- 
on which  a  Hen  is  claimed.  *  *  *  Immediate- 
ly upon  the  filing  of  such  statement  the  clerk 
of  the  district  court  shall  enter  a  record  of  same 
in  the  docket  provided  for  in  section  6152,  and 
in  the  manner  therein  specified,  that  the  owner 
of  any  land  affected  by  such  lien  shall  not  there- 
by become  liable  to  any  claimant  for  any  ^eat- 
er amount  than  he  contracted  to  pay  the  original 
contractor.  The  risk  of  all  payments  made  to 
the  original  contractor  shall  be  upon  such  own- 
er until  the  expiration  of  the  sixty  days  herein 
specified,  and  no  owner  shall  be  liable  to  an  ac- 
tion b^  such  contractor  until  the  expiration  of 
said  sixty  days,  and  such  owner  may  pay  such 
subcontractor  the  amount  due  him  from  such 
contractor  for  such  labor  and  material,  and  the 
amount  so  paid  be  held  and  deemed  a  payment  of 
said  amount  to  the  original  contractor. 

[1]  In  the  case  of  a  building  contract  like 
the  present,  where  the  contractor  undertakes 
to  furnish  all  material  and  labor  necessary  to 
construct  and  complete  a  building  for  a  defi- 
nite sum,  there  is  no  privity  of  contract  be- 
tween the  owner  and  one  who,  by  virtue  of  a 
contract  with  the  original  contractor,  fur- 
nishes labor  or  material  used  in  the  building, 
such  as  would  Impose  liability  upon  the  own- 
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er  personally  to  pay  for  sxicb  labor  or  mate- 
rial, or  entitle  the  sabcontractor,  laborer,  or 
materialman  to  a  personal  Jadgment  against 
him.  Albert!  v.  Moore  et  al.,  20  OkJ.  78,  93 
Pac.  543,  14  Ii.  B.  A.  (N.  S.)  1036.  Xhe  stat- 
ute, however,  permits  a  sabcontractor,  labor- 
er, or  materialman  to  obtain  a  lien  upon  the 
building  and  property  of  the  owner  by  the 
procedure  therein  prescribed.  Certainly  it 
was  not  contemplated  by  the  law  that  the 
onuer  should  be  held  immediately  liable  to 
any  one  for  more  than  he  had  contracted  to 
pay,  nor  could  he  be  so  held  if  there  was 
faithful  performance  of  the  contract  by  the 
contractor. 

The  risk  of  all  payments  made  to  the  orig- 
inal contractor  until  the  expiration  of  the 
specified  60  days  is  placed  by  the  statute 
upon  the  owner  only  as  between  him  and 
those  persons  not  parties  to  the  original  con- 
tract who  furnish  labor  or  material  going 
into  the  building  under  subcontract  for  which 
a  lien  may  be  obtained.  As  between  the 
owner,  on  the  one  hand  and  the  c<mtractor 
and  his  surety,  on  the  other,  the  terms  of  the 
contract  as  to  the  time  and  manner  of  pay- 
ment will  control.  It  was  obviously  the  in- 
tention of  the  Liegislature  to  protect  subcon- 
tractors, laborers,  and  materialmen  who  are 
not  parties  to  a  building  contract,  by  provid- 
ing a  means  whereby  payment  of  their  claims 
for  services  rendered  or  material  furnished 
to  a  contractor,  under  a  contract  with  him, 
and  used  in  a  buUdlng,  might  be  secured,  and 
enforced  under  certain  conditions,  by  the 
sale  of  the  property  itself.  The  statute  su- 
pra, prescribing  the  procedure  for  obtaining 
liens  by  sulKontractors  and  others  for  mate- 
rial and  labor  furnished  under  contract  with 
the  original  contractor,  is  not  primarily  ger- 
mane to  a  building  contract,  and  was  not  in- 
tended to  impair,  enlarge,  or  circumscribe 
the  contractual  right  and  obligations  of  the 
parties  to  such  contract,  save  to  the  extent 
of  permitting  the  owner  to  pay  directly  the 
claims  of  a  subcontractor,  and  to  defer  the 
risht  of  action  by  the  contractor  for  a  speci- 
fied time.  Clearly  it  could  In  no  manner 
affect  the  conditions  of  a  bond  given  to  in- 
sure the  performance  of  the  contract  or  the 
liability  of  the  surety.  The  parties  to  such 
ccmtract  are  at  liberty  to  agree  upon  any 
terms  of  payment  by  them  deemed  most  ac- 
ceptable and  convenient 

Under  the  contract  In  question  the  owner 
agreed  to  and  did  pay  portions  elf  the  con- 
tract price  as  the  work  progressed  until  he 
had  paid  in  full.  According  to  the  conten- 
tion of  defendant,  the  only  way  in  which  he 
could  have  avoided  liability  beyond  the  con- 
tract price  would  have  l)een  to  withhold  the 
payments  due  to  the  contractor  In  violation 
of  Uie  terms  of  the  contract  until  the  ex- 
piration of  60  days  after  all  the  labor  and 
material  going  into  the  building  bad  been 
fOmtebed.  This  position,  In  our  opinion,  is 
nntenahle.    The  owner  had  the  right  to  per- 


form OD  bis  part  by  paying  the  consideration, 
when  due,  In  accordance  with  the  provisions 
of  the  contract,  and  to  presume  that  the 
contractor  would  in  turn  faithfully  perform 
on  his  part,  and  In  the  event  of  bis  failure 
to  look  to  the  bond  for  reimbursement  for 
any  loss  occasioned  by  his  breach. 

It  is  further  contended  that,  under  the  con- 
ditions of  the  bond,  defendant,  as  surety, 
was  liable  only  for  unpaid  claims  which  had 
ripened  into  liens ;  that  there  was  no  obliga- 
tion on  the  part  of  the  plaintiff  to  pay  any 
claims  for  labor  or  material  until  his  proper- 
ty had  become  impressed  with  the  lien  es- 
tablished by  judgment  of  the  district  court 
In  an  action  brought  for  that  purpose,  and 
to  which  the  contractor  was  a  party;  and 
that  the  existence  of  the  unpaid  claim  of  the 
lumber  company,  a  statement  of  which  had 
been  filed  with  the  clerk  of  the  district  court, 
constituted  no  breach  of  the  conditions  of  the 
bond,  and  created  no  liability  thereunder. 
With  this  contention  we  cannot  agree.  A 
materialman's  lien  is  a  creature  of  the  stat- 
ute. "Filing  the  claim  does  not  create,  but 
simply  establishes,  the  lien."  Boiset  on  Me- 
chanics' Liens,  496.  The  lien  of  the  lumber 
company  uiwn  the  property  of  the  plaintiff 
was  established  by  the  filing  of  the  state- 
ment with  the  clerk  of  the  district  court  In 
compliance  with  the  provisions  of  the  statute. 
While  its  foreclosure  and  a  sale  of  the  prop- 
erty could  only  be  obtained  by  Judgment  In 
a  proper  action,  yet  the  plaintiff,  under  the 
terms  and  conditions  of  the  contract  and 
bond  declared  (m,  was  not  compelled  to  await 
such  Judgment  and  incur  the  costs  in  such 
action  before  discharging  the  lien.  The  fail- 
ure to  deliver  the  building  to  plaintiff  free 
of  such  lien  was  a  breach  of  the  building 
contract  and  of  the  conditions  of  the  bond, 
such  as  rendered  the  defendant,  as  surety, 
liable. 

[2]  The  petition,  In  our  opinion,  stated  a 
cause  of  action  against  defendant,  and  the 
court  erred  in  sustaining  the  demurrer. 

It  follows,  therefore,  that  the  judgment 
of  the  trial  court  should  be  reversed,  and  the 
cause  remanded. 

PEB  CUBIAM.    Adopted  in  whcde. 


WITTBB  et  al.  v.  JACKSON-WARNER  CO. 

(No.  5281.) 
(Supreme  Court  of  Oklahoma.    Oct  6,  1915.) 

(SyUahu*  iv  the  Court.) 

1.  Justices  of  the  Peace  €=3191— Appeal 
Bono— Breach. 

Where  a  party  to  an  action  in  the  justice 
court  perfects  an  appeal  therefrom  from  a  final 
judgment  rendered  against  him  therein  to  the 
county  court,  and  such  appeal  is  there  dismissed, 
and  the  cause  remanded  to  the  justice  court, 
and  an  execution  issued  therefrom  on  tlie  orig- 
inal judgment  rendered  therein  and  returned 
no  property  found,  held  a  breach  of  the  terms 
and  conditionB  of  the  appeal  bond,  rendering  the 
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principal  and  miretlea  thereon  liable  for  the 
amount  of  the  original  judgment  rendered  in  the 
justice  court,  with  interest  and  costs. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  SS  735-750;  Dec  Dig. 
<S=»191.] 

2.  Justices  of  thx  Peace  4=>ie6— Afpeaxi— 

JUDOMEWr— OONBTBTTCTION. 

The  judgment  of  the  county  court  examin- 
ed, and  held  to  be  a  dismissal  of  the  appeal,  and 
not  of  the  cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Oent.  Dig.  H  638-646;  Dec  Dig. 
«=»166.) 

Commissioners'  Opinion,  Division  No.  8. 
Error  from  District  Court,  Coal  County ;  Jes- 
se M.  Hatchett,  Jndge. 

Action  by  the  Jackson-Warner  Company 
against  G.  M.  Witter  and  another.  Jndgment 
for  plaintiff,  and  defendants  bring  error.  Af- 
firmed. 

Foosbee  k  Branson,  of  Goalgate,  for  plain- 
tiffs in  error,  a  M.  ThreadgUl,  of  Goalgate, 
for  defendant  In  error. 

DUDLB(7.  C.  This  Is  an  action  by  tbe 
defendant  In  error,  plaintiff  below,  against 
the  plaintiffs  in  error,  defendants  below,  up- 
on an  appeal  bond  executed  by  the  plaintiff 
In  error  Witter  as  principal,  with  the  plain- 
tiff In  error  Calloway  as  surety.  We  will 
refer  to  the  parties  as  they  were  In  the  trial 
court  Issues  were  Joined  and  the  case  tried 
to  tbe  court  without  a  Jury,  resulting  in,  a 
Judgment  in  favor  of  the  plaintiff,  from 
which  the  defendants  have  appealed. 

Tbe  facts  necessary  to  be  considered  are: 
On  September  27,  1909,  the  plaintiff  obtained 
a  Judgment  against  the  defendant  Witter  In 
the  Justice  court  of  Coal  township.  Coal  coun- 
ty/ Okl.,  for  the  sum  of  $190.45,  and  costs. 
Following  this,  and  on  October  1,  1909,  Wit- 
ter executed  an  appeal  bond  with  the  defend- 
ant Calloway  as  surety.  This  bond  is  in  the 
regular  statutory  form,  and  was  approved  by 
the  Justice  on  October  2,  1909.  In  due  time 
the  Justice  made  out  a  certified  transcript 
of  his  proceedUigs  and  transmitted  the  same, 
together  wltk  the  appeal  bond  and  other  pa- 
pers in  the  case,  to  the  clerk  of  the  county 
court;  In  other  words,  the  appeal  was  prop- 
erly perfected.  On  June  28,  1910,  the  cause 
was  tried  de  novo  In  the  county  court  vrith- 
out  a  Jury,  resulting  in  a  judgment  dismiss- 
ing the  appeal  for  want  of  Jurisdiction.  The 
defendant  excepted  to  this  judgment,  and 
took  time  to  appeal,  but  did  not  perfect  bis 
appeal.  Following  this  the  cause  was  re- 
manded to  the  justice  of  the  peace,  from 
which  an  execution  was  Issued  on  the  original 
Judgment  and  returned  no  property  found. 
On  January  8,  1912,  this  action  was  com- 
menced by  the  plaintiff  upon  tbe  appeal  bond, 
resulting  as  above  stated. 

[1, 2]  The   sole  contentl<ni  urged  here  is 


that  there  was  no  breacSi  of  the  terms  ot  the 
appeal  bond,  and  therefore  no  liability.  In 
support  of  this  contention  it  Is  dalmed  that 
upon  a  trial  of  the  case  in  the  county  court 
the  cause  was  dismissed.  The  plaintiff  in- 
sists that  the  appeal  was  dismissed,  and  not 
the  cause  of  action.  This  is  the  sole  contro- 
versy here. 

Section  6386,  Snyder's  1909  Comp.  Laws, 
provides : 

"In  all  cases  not  otherwise  especially  pro- 
vided for  by  law,  either  party  may  appeal  from 
the  final  judgment  of  the  justice  of  the  peace  to 
the  county  court  of  the  county  where  the  judg- 
ment was  rendered.    •    •    •  •' 

There  is  no  contention  here  but  that  the 
original  Judgment  In  the  Justice  court  was 
a  final  Judgment.  The  plaintiff  pleads  It  as 
such,  the  defendants  admit  It  In  their  an- 
swer, and  the  court  found  that  it  wa&  That 
part  of  the  Judgment  of  the  county  court 
necessary  to  be  considered  is: 

"It  is  therefore  ordered,  adjudged,  and  decreed 
by  the  court  that  it  be  dismissed." 

Thej  defendants  insist  that  the  word  "it" 
refers  to  the  cause  of  action,  and  not  the 
appeal.  They  saved  exceptions  to  the  action 
of  the  county  court  In  making  the  order  that 
It  did  make,  so  they  evidently  at  that  time 
treated  and  regarded  the  Jndgment  as  a  dis- 
missal of  the  appeal,  and  not  the  cause  of 
action;  for.  If  the  cause  of  action  was  dis- 
missed, they  certainly  could  not  complain. 
Upon  the  other  hand.  If  tbe  appeal  was  dis- 
missed,  they  might  complain.  The  trial 
court  found  that  the  county  court  dismissed 
the  appeal.  We  think  this  finding  correct 
In  section  6390,  Snyder's  1909  Oomp.  Laws, 
It  is  provided,  among  other  things : 

"  *  *  *  If  the  appeal  be  dismissed  the  cause 
shall  be  remanded  to  the  justice  of  the  peace, 
to  be  thereafter  proceeded  in  as  if  no  appeal 
had  heen  taken.    •    •    • " 

This  is  evldentiy  what  was  done  In  tills 
case.  Section  6392,  Snyder's  1909  Comp. 
Laws,  provides: 

"When  any  appeal  shall  be  dismissed,  or  when 
judgment  shall  De  entered  in  the  district  court 
against  the  appellant,  the  surety  in  the  under- 
taking shall  be  liable  to  the  appellee  for  tbe 
whole  amount  of  the  debt,  costs  and  damages 
recovered  against  the  appellant" 

The  dismissal  of  the  appeal  fixes  a  liabil- 
ity on  the  bond.  Execution  was  Issued  on 
the  Judgment  and  returned  no  property  found. 
Following  this  this  action  was  brought  upon 
the  appeal  bond,  and  we  think  there  was  a 
breach  o&  its  terms  and  conditions  rendering 
tbe  defendants  liable  for  the  full  amount  of 
the  Judgment  rendered  in  the  Justice  court, 
interest  and  costs.  Fitzgerald  v.  Wellington, 
37  Kan.  460,  16  Pac  582. 

The  judgment  of  the  trial  court  should  t>e 
affirmed. 

PER  OURIAM.    Adopted  in  whole. 
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BODTON  V.  GAB80N.    (No.  6404.) 
(Snpreme  Gonrt  of  Oklahoma.     Oct  6,  1916.) 

L  Apssai.  AMD  Bbbob  «976ft— AssiomiBiraB 

or  Bbbo»— StnnoiBROT. 

Awrignmentg  of  error  contained  in  the  peti- 
tion in  error  which  are  so  indefinite  as  not  to 
point  out  the  errors  complained  of  cannot  be 
made  the  basia  for  a  different  assignment  of  error 
in  the  brief  to  point  out  the  alleged  error,   . 

[Ed.  Note. — For  other  caaea,  see  Appeal  and 
Brror,  Cent  Dig.  S  3093 ;  Dec.  Dig.  «=375&] 

2.  Afpbai.  and  Ebbob  «ss>216— InantuoiiORS 
— REQuiatr— ExcKPTioNa. 

Where  the  court  has  given  general  instruc- 
tions to  the  Jury  which  are  not  excepted  to,  it  is 
not  ground  for  reiveiaal  that  it  did  not  give  a 
special  instruction  when  it  ia  not  requested  to 
do  so. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Brror,  I>«c.  Dig.  «=>216;  Trial,  Oent  Dig.  i 
827.] 

3.  Appkal  akd  Obbob  «s>171  —  Obahob  ot 

CoinXRTIOIT. 

A  part;  cannot  try  his  caae  in  the  trial 
court  on  one  theory,  and  then  ask  a  reversal 
of  the  judgment  in  this  court  on  a  theory  not 
presented  to  the  trial  court  <w  raised  by  the 
pleadings. 

tBH.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cant  Dig.  U  106»-10e3.  1066,  1067, 
1161-1166;  Dec.  Dig.  «=3l71.] 

4.  Apvkai.  a>d  Bbbob  «s9l006  —  "Vwrniaat  — 

EviOKItCB. 

Where  the  verdict  of  the  jury  is  supported 
by  evidence,  and  approved  by  the  trial  court  in 
an  actimi  at  law,  this  court  will  not  review  it 

(Eid.  Note.— For  other  cases,  see  Appeal  and 
Brror.  Oent.  Dig.  H8860-S876t  3948-3960;  Dea 
Dig.  »s>1005.] 

&  Affxai.  ard  Bbbob  «b»1048  —  Habulbss 
Ebbob— ExAioRAXioii  of  WxraBSSBS. 

While  it  ia  not  proper  to  ask  a  witness, 
on  rebuttal,  if  the  testimony  «t  another  wit- 
ness is  true,  yet  this  is  harmleas  error,  unless  it 
appears  from  the  record  that  sudt  question  has 
probably  resulted  in  a  miscarriage  of  justice^ 
Bev.  Laws  1910,  |  6006. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  if  414&-4146,  4151,  4168- 
4160;  Dec.  Dig.  <8=>1048.] 

CoDunisalMierB'  Opinion,  Dirlalcm  No.  Z 
Bmw  to  County  Conrt,  Kay  Connty; 
Claud  Duval,  Jndge. 

Action  by  J.  E.  Carson  against  H.  E.  Bou- 
ton.  Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

This  was  an  action  to  recover  commissions 
alleged  to  be  due  the  plaintiff  tor  the  sale  of 
lands  brioDglng  to  tbe  defendant  below.  The 
petition  alleged,  in  substance,  that  the  de- 
fa"dnnt  was  tbe  owner  of  certain  land  in 
Kay  oounty  (describing  it),  and  tbat  the  de- 
fendant agreed  to  pay  him  tbe  customary 
RKnmisslons  if  be  conld  sell  it,  the  price  being 
fixed  at  $8,600;  that  plaintiff  found  and 
produced  one  Lindi  as  a  purdiaser  ready, 
willing,  and  able  to  purchase  the  property, 
lod  that  tbe  defendant  sold  the  property  to 
li&dt  fSnr  tbe  sum  of  $8,000 ;  tbat  the  plain- 


tiff was  tbe  procuring'  cause  of  the  sale  to 
Llndi,    and    was   tliereby    mtltled    to   tbe 
usual  and  customary  commission,  which  was 
$228,  and  prays  judgment  for  that  sum. 
To  this  petition  the  defendant  answered: 

"Defendant  admits  that  he  was  the  owner  of 
the  land  described  in  the  plaintiff's  petition; 
that  he  listed  it  for  sale  with  him  by  written 
contract  as  pleaded  in  plaintiff's  petition ;  and 
that  he  sold  it  to  Perry  C.  linch  for  $8,000  at 
or  about  the  time  pleaded  in  plaintiff's  petition, 
and  denies  each,  every,  and  all  of  the  other  alle- 
gations in  said  petition  contained. 

"Further  answering,  defendant  states  that  he 
had  listed  said  premises  with  the  firm  of  Hall, 
Cullen  &  HaU,  a  firm  of  real  estate  men,  about 
one  month  prior  to  the  listing  of  said  premises 
with  the  plaintiff ;  that  the  fact  of  the  listing  of 
said  premises  for  sale  with  the  said  firm  was 
well  known  to  the  plaintiff  at  the  time  defendant 
listed  said  premises  with  the  plaintiff ;  that  said 
firm  of  Hall,  Cullen  &  HaU  had  produced  said 
customer.  Perry  C.  Linch,  for  said  premises  be- 
fore they  were  listed  with  said  plaintiff  for  sale, 
and  that  shortly  after  the  listing  of  said  premises 
with  the  plaintiff  the  said  firm  of  Hall,  Cullen  & 
Hall  complieted  their  negotiations  with  said 
Linch  and  did  effect  the  sale  of  said  premises  to 
said  linch  for  the  said  sum  of  $8,000 ;  that  im- 
mediately or  soon  after  the  making  of  the  sale  of 
the  said  premises  to  said  Linch  the  defendant 
paid  to  the  said  firm  of  Hall,  Cullen  &  Hall  the 
commission  which  he  had  agreed  to  pay  them, 
to  wit,  the  sum  of  $160." 

There  was  evidence  on  bdialf  of  tbe  plain- 
tiff which,  if  believed,  by  tbe  jury,  supported 
tbe  allegations  of  tbe  petition,  and  that  the 
defendant  had  agreed  to  sell  the  land  for 
$8,000,  instead  of  $8,500,  and  evidence  on 
behalf  of  the  defendant  which,  if  believed, 
showed  that  the  sale  of  tbe  land  was  made 
by  Hall,  Cullen  &  HaU,  as  set  up  in  tbe 
answer,  and  there  was  also  evidence  that 
tbe  defendant  below  bad  paid  a  commission 
of  $150  to  HaU,  Cullen  &  HaU,  with  tbe 
understanding  that,  if  be  was  required  to 
pay  the  plaintiff  any  comLmlssion,  they  would 
return  it  <ta  croas-examinatloa  tbe  plain- 
tiff testified: 

"Q.  Did  you  do  anything  towards  closing  this 
deal  on  the  day  it  was  closed,  other  than  what 
yon  told  Mr.  England  in  your  direct  examina- 
tion? A.  I  had  Mr.  Linch  up  there  and  then 
Mr.  Bouton.  Q.  Was  that  prior  to  this  time? 
A.  No,  sir;  they  were  both  there  that  day.    Q. 


In  the  afternoon?  A.  Yes.  sir.  Q.  Did  yon 
have  them  there  together?  A.  No,  sir.  Q.  xou 
never  did  bring  them  face  to  face?    A.  No,  sir. 


Q.  You  never  did  teU  Bouton  who  the  prospec- 
tive purchaser  was?  A.  No,  sir;  I  did  not  Q. 
You  never  did  tell  him  that  you  had  Perry  G. 
Linch  as  a  prospective  buyer  of  his  farm?  A. 
No,  sir.  Q.  Yon  kept  the  two  men  separated 
all  the  time?  A.  No,  sir;  I  didn't  keep  them 
separate.  Q.  They  were  separate?  A.  They 
Uved  in  a  half  mUe  of  each  other.  Q.  Which 
one  were  you  representing,  Bouton  or  Linch? 
A.  Both.  Q.  Bouton  had  listed  this  farm  with 
you  at  $8,000?  A.  Yes,  sir.  Q.  And  you  were 
representing  Mr.  Bouton?  A.  I  had  his  farm 
Usted.  Q.  You  told  Linch  to  hold  off  awhile 
and  he  would  get  it  cheaper?  A.  No,  sir.  Q. 
What  did  you  say  about  it?  A.  I  said  I  thought 
it  was  high.  Q.  You  never  did  tell  Bouton  that 
Linch  was  your  prospective  buyer?  A.  I  told 
him  I  had  a  man  to  pay  him  $8,000  in  cash, 
and  I  would  go  and  get  him  and  he  would  be 
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bnck  in  a  halt  honr,  bnt  he  never  came.  Q. 
You  never  told  blm  it  was  Linch?  A.  I  didn't 
have  to." 

On  rebuttal,  and  la  order  to  contradict 
some  of  the  evidence  of  the  defendant,  the 
following  question  and  answer  was  admit- 
ted over  the  objection  of  the  defendant: 

"Q.  In  Mr.  Benton's  deposition  which  was 
just  read  to  the  jury  Mr.  Bouton  says:  'Mr. 
Oarson  had  never  procured  such  an  offer  from 
any  one  for  the  land,  so  far  as  I  am.  informed.' 
Is  that  statement  true?  (Objected  to  as  incom- 
petent, irrelevant,  and  immaterial.  Objection 
overruled.      Exception.)      A.  No,   sir." 

The  defendant  below  did  not  request  any 
Instructions,  nor  except  to  the  Instructions 
glvea  The  Jury  found  a  verdict  for  the 
plaintiff,  and  the  defendant  brings  the  case 
to  this  court  by  petition  In  error  and  case- 
made,  and  assigns  the  following  errors: 

(1)  That  the  court  erred  In  overruling  the 
motion  of  the  plaintiff  In  error  tor  a  new 
trial. 

(2)  That  the  verdict  In  said  cause  Is  con- 
trary to  law. 

(3)  That  the  court  erred  in  the  admission 
of  certain  evidence  which  was  incomi)etent. 
Irrelevant,  and  Immaterial  over  the  objection 
of  the  defendant  (the  plaintiff  In  error),  to 
the  admission  of  which  said  testimony  the 
plaintiff  then  and  there  duly  excepted. 

(4)  That  the  court  erred  In  excluding 
testimony  offered  by  plaintiff  In  error, 
which  was  comiwtent  and  relevant  to  his  de- 
fense, to  the  exclusion  of  which  testimony 
the  plaintiff  in  error  then  and  there  duly 
excepted. 

(5)  That  the  Jury  did  not  follow  the  court's 
Instructions  In  said  cause. 

In  the  brief  the  following  are  the  only  as- 
signments set  out: 

"First.  The  verdict  in  said  cause  is  contrary 
to  law.  The  evidence  conclnsiTely  shows  that 
the  defendant  in  error,  who  was  a  real  estate 
broker,  was  disloyal  to  his  principal,  and  sought 
to  obtain  the  place  for  a  purchaser  at  as  small 
a  price  as  possible,  rather  than  to  get  all  the 
money  he  could  from  the  sale  of  the  place  for 
his  principal. 

"Second.  The  defendant  in  error  was  not  the 
procuring  cause  of  the  sale. 

"Third.  The  court  erred  in  permitting  the  de- 
fendant in  error  to  answer  a  question  passing 
upon  the  truthfulness  of  plaintiff  in  error's  tes- 
timony; that  was  a  question  for  the  jury,  and 
not  for  the  defendant  In  error." 

W.  B.  Clark  ,and  L.  A.  Marls,  both  of  Pon- 
ca  City,  for  plaintiff  In  error.  William  H. 
England,  of  Ponca  City,  for  defendant  in 
error. 

DEVEREUX,  O.  (after  stating  the  facts  as 
above).  [1]  The  first  assignment  of  error 
contained  in  the  brief  Is  not  available  to  the 
plaintiff  In  error  in  this  court  He  did  not 
plead  that  Carson  bad  been  unfaithful  to  his 
trust,  nor  did  he  request  any  Instruction  on 
this  question.  The  record  shows  that  the 
defense  In  the  court  briow  was  on  the  theory 
that  Carson  had  not  effected  the  sale  of  the 
land,  but  this  was  done  by  Ball,  Cullen  & 


Hall,  and  for  this  reason  tbe  defendant  was 
not  liable,  and,  as  far  as  we  can  gatbw  from 
tbe  record,  the  question  now  presented  was 
never  presented  to  the  trial  court  or  passed 
on  by  It,  but  is  raised  in  this  court  for  the 
first  time.  It  Is  true  that  one  of  the  grounds 
In  the  motion  for  a  new  trial  is  that  the  ver- 
dict Is  contrary  to  law,  but  no  such  ground  for 
a  new  trial  is  provided  for  by  our  statute. 
Neither  tbe  motion  for  a  new  trial  nor  the 
assignments  of  error  contain  the  statutory 
ground  for  a  new  trial  for  errors  of  law  oc- 
curring at  the  trial  and  duly  excepted  to. 
In  Mooney  ▼.  First  State  Bank  of  Washing- 
ton, 149  Fac.  1173,  not  yet  officially  reported. 
It  is  held: 

"An  assignment  ♦  •  •  to  effect  that  said 
jadgment  is  contrary  to  law'  limits  the  inquiry 
to:  On  the  pleadings  and  findings,  was  the 
proper  judgment  rendered?" 

In  Commerce  Trust  Co.  t.  School  District, 
147  Pac.  303,  it  Is  held: 

"Assignments  of  error  contained  In  the  peti- 
tion in  error  which  are  so  indefinite  *  *  • 
aa  not  to  point  out  the  errors  complained  of, 
and  do  not  direct  the  court's  attention  to  any 
facts  showing  cause  for  reversal,  cannot  be 
made  the  basis  for  different  assignments  [of  er- 
ror] in  the  brief  that  would  be  sufficient  to  point 
out  the  alleged  errors." 

In  our  (pinion,  therefore,  this  assignment 
of  error  is  first  presented  In  the  brief,  and 
that  there  Is  nothing  In  tbe  record  to  show 
that  it  was  properly  assigned  in  the  petition 
In  error,  or  tbat  It  was  ever  presented  to  the 
trial  court 

[3]  In  Qark  v.  Farmers'  State  Bank,  149 
Pac.  1189,  not  yet  officially  reported,  It  is 
held: 

"There  is  no  rule  of  this  court  better  settled 
than  that  errors  not  raised  in  the  trial  court 
will  not  be  considered  on  appeal,  when  they  do 
not  go  to  the  jurisdiction  of  the  court" 

See,  to  the  same  effect,  Wattenbarger  v. 
Hall,  28  Okl,  815,  110  Pac.  911;  Harris  v. 
First  National  Bank,  21  OkL  189,  95  Paa 
781.  In  Railway  Co.  v.  MoCartny,  96  U.  S. 
258,  24  li.  Ed.  693,  In  an  action  for  damages 
for  delaying  a  shipment  of  cattle,  the  defense 
was  that  it  was  impossible  to  ship  the  cattle 
by  reason  of  a  shortage  of  cars.  Afterwards 
the  railroad  attempted  to  set  up  that  the 
delay  In  the  shipment  was  on  account  of  the 
Sunday  laws,  but  the  court  said.  In  answer- 
ing this  contention: 

"The  question  made  b^  the  company  upon  the 
Sunday  law  of  West  VirRinia  does  not,  in  our 
view,  arise  in  this  cose.  We  have  already  shown 
that  the  defendant  proved  upon  the  trial  that 
it  was  impossible  to  forward  the  cattle  on 
Sunday,  for  want  of  cars.  And  it  is  fairly  to  be 
presumed  that  no  other  reason  was  given  for 
the  refusal  at  that  time.  It  does  not  appear  that 
anything  was  then  said  as  to  the  illegality  of 
such  a  shipment  on  the  sabbath.  This  point  was 
an  afterthought,  suggested  by  the  pressure  and 
exigencies  of  the  case." 

[2]  Again,  if  the  defendant  wished  this 
theory  of  his  case  to  be  presented,  he  at 
least  should  have  asked  an  instruction  coy- 
erlng  this  point.  In  Chicago  Live  Stock 
Corn.  Ca  T.  Fix,  15  OkL  37,  78  Fac.  316,  It 
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Is  held  that,  where  the  court  has  given  gen- 
eral instructions  to  the  Jury  on  the  law  of 
the  case,  It  is  no  ground  for  reversal,  if  the 
court  ftLiled  to  give  special  instruction,  unless 
It  was  requested  to  do  so.  See,  also,  Robin- 
son y.  Territory,  16  Okl.  241.  85  Pac.  451; 
Moore  v.  O'Dell,  27  OkL  194,  111  Pac.  308. 

The  question  therefore  is  not  before  us 
whether,  under  the  evidence  above  set  out, 
Carson  was  guilty  of  such  conduct  as  would 
prevent  him  from  recovering,  but  we  may  re- 
mark that  the  facts  are  very  different  from 
those  in  Plotner  v.  ChiUson,  21  Okl.  224,  95 
Pac.  775,  129  Am.  St.  Repi.  776,  and  Sklrvin 
T.  Gardner,  36  OkL  613,  129  Pac.  729,  be- 
cause in  each  of  these  cases,  the  agent,  with- 
out the  knowledge  of  his  principal,  received 
commissions  from  the  purchaser. 

[4]  The  second  assignment  of  error  is  that 
the  defendant  in  error  was  not  the  procuring 
cause  of  the  sale.  In  Nation  v.  Harness,  33 
Okl.  630,  126  Pac.  799,  it  Is  held: 

"When  property  has  been  listed  for  sale  with 
different  real  estate  agents,  the  agent  who  in- 
duces the  seller  and  purchaser  to  enter  into  the 
contract  is  entitled  to  the  commission,  though 
another  agent  may  have  first  brought  the  parties 
together." 

There  was  evidence  in  the  record  to  sap- 
port  the  verdict,  and,  this  being  an  action  at 
law,  we  cannot  review  the  finding  of  the 
jury,  where  there  is  evidence  to  support  it 

[S]  The  last  assignment  of  err<v  is  in  per- 
mitting the  defendant  In  error  to  testify  that 
a  statement  made  by  the  plaintiff  in  error  In 
bis  testimony  was  not  true.  The  only  case 
on  this  subject  cited  by  either  side  is  Huff 
T.  Territory,  15  OkL  376,  85  Pac.  241.  In 
that  case  the  objectionable  questions  were: 

"Q.  If  Mr.  Steve  Tucker  swore  npon  this 
stand  that  yon  parties  all  went  out  there  from 
Cheyenne  to  this  round-up  about  one  o'clock,  was 
that  true  or  false?  A.  I  don't  know  sir:  I 
did  not  go  from  Cheyenne.  •  •  •  Q.  If  he 
■wore  here  npon  this  stand  and  in  this  court  that 
he,  Steve  Tucker,  and  yon  and  John  Reed  and 
Joe  Miller  and  Jeff  Chenoworth  and  Ed  Woods 
went  out  to  the  round-up  together,  was  that 
true  or  false?  A.  I  did  not  go  from  Cheyenne 
with  him." 

It  does  not  appear  from  the  report  of  that 
case  that  this  was  rebuttal  evidence,  but, 
however  that  may  be,  the  court  did  not  re- 
verse the  case,  because  no  exception  was 
saved.  The  court,  however,  does  very  prop- 
erly, in  our  opinion,  animadvert  on  this  style 
of  examination,  and  we  can  very  well  see, 
under  some  drcumstances,  it  might  be  re- 
versible error.  But  is  it  so  in  the  case  at 
bar?  In  the  Hoff  Case  it  plainly  appears 
that  counsel  were  insisting  that  the  witness 
should  testify  that  Tucker  swore  falsely  when 
he  testified  that  the  witness  was  with  him  on 
a  certain  occasion.  In  the  case  at  bar  the 
record  does  not  disclose  any  heat  or  improper 
conduct  on  the  part  of  the  counsel,  but  he 
asks  only  if  a  certain  statement  made  by 
the  defendant  is  tme.  This  is  very  differ- 
ent from  the  fa^ts  In  the  Huff  Case,  where 


it  is  evident  that  counsel  was  trying  to  force 
the  witness  to  say  that  another  witness  had 
committed  perjury.  While  the  question  was 
improper,  and  such  manner  of  examination  is 
not  to  be  commended,  we  cannot  say  that 
in  the  instant  case  it  was  of  such  a  nature 
as  to  require  a  reversal  of  the  Judgment. 
Rev.  Laws  1910,  f  6005. 

We  therefore  recommend  that  the  Judg- 
ment be  affirmed. 

PE^  CURIAM.    Adopted  in  whole. 


KNIGHT  V.  CLINKSCALES.     (No.  6114.) 
(Supreme  Court  of  Oklahoma.     Oct.  5,  1915.) 

(Syttaliu  ly  the  Court.) 

1.  Covenants  «=»42  —  Wabbanty  Clauss  — 
Construction— Special  Assessubnt. 

Section  450,  Wilson's  Statutes  1903  (sec- 
tion 726,  Snyder's  Statutes  1909),  in  force  at  the 
time  of  the  execution  and  delivery  of  a  warranty 
deed,  after  maldng  provisions  for  special  assess- 
ments for  street  improvements  in  the  way  of  gut- 
tering, curbing,  and  paving  the  same,  In  cities  of 
the  first  class,  provides  that  "said  assessment 
shall  be  a  charge  and  lien  against  the  property 
upon  which  it  is  assessed,  until  fully  diBch&rged, 
but,  unmatured  installments  shall  not  be  deemed 
to  be  within  the  terms  of  any  general  covenant 
or  warranty"  contained  in  conveyanpe  of  such 
property.  HM,  that  a  deed  made  and  delivered 
on  the  22d  day  of  March,  1909,  for  property 
against  which  such  special  assessment  has  been 
made  and  levied,  upon  which  the  first  installment 
or  payment  does  not  mature  until  the  15th  day 
of  the  following  December  after  the  date  of  said 
deed,  such  assessment  does  not  come  within  the 
terms  of  the  warranty  clause  of  such  deed,  which 
is  in  the  following  language:  "To  hare  and  to 
bold  said  described  premises  unto  the  said  party 
of  the  second  part,  his  heirs  and  assigns  forever, 
free,  clear,  and  discharged  of  and  from  all  former 
grants,  charges,  taxes,  judgments,  mortgages, 
and  other  liens  and  incumbrances  of  whatso- 
ever nature." 

[Bd.  Note.— For  other  cases,  see  Covenants, 
Cent.  Dig.  §  43 ;   Dec.  Dig.  <S=>42.] 

2.  Contracts  «=>167— Constrtjction  and  Va- 
UDiTT— What  Law  Governs. 

The  laws  which  exist  at  the  time  and  place 
of  making  a  contract,  and  at  the  place  where  it 
is  to  be  performed,  effecting  its  validity  and 
construction,  enter  into  and  form  a  part  of  it. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  <  760;   Dec.  Dig.  «=167.] 

8.  Covenants  ie=»42  —  Warranty  aoainbt 
"Taxes" — Local  Assessment. 

A  local  assessment  is  not  a  "tax,"  within 
the  meaning  of  a  covenant  of  warranty  against 
taxes. 

[Ed.  Note. — For  other  cases,  see  Covenants, 
Cent  Dig.  {  43 ;   Dec.  Dig.  <S=»42. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Tax.] 

4.  Covenants  «=»42— Taxes— Local  Assess- 

UENT. 

The  general  rule  is  that,  if  the  covenant  or 
other  provision  refers  only  to  a  "tax,"  it  does  not 
Include  local  assessments. 

[EM.  Note. — For  other  cages,  see  Covenants, 
Cent  Dig.  {  43 ;  Dec.  Dig.  (3=»42.] 
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6.  CoTXNANTs  «=347— "Gkitxbai.  Covshaht  or 

Wabbawtt." 

The  tenn  "general  covenant  or  warranty." 
as  commonly  nsed,  means  that  the  grantor  will 
warrant  and  defend  the  title  against  all  claims  of 
all  persona. 

[Ed.  Note. — For  other  cases,  see  Oovenanta, 
Cent.  Dig.  {  47;  Dec.  Dig.  «=s>47. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Senea,  Covenant  of  General 
Warranty.] 

6.  Appeal  ahd  Bbbob  «s>780  —  Dismissal — 

Gbounds. 

Appeals  should  not  be  dismissed  on  mere 
technical  grounds  or  clerical  errors,  unless  they 
go  directly  to  the  jurisdiction  of  the  appellate 
court  ^e  labor  and  expense  of  preparing  a 
case-made  and  briefs  is  no  small  item,  and  bard- 
ships  are  very  likely  to  occur  by  a  too  free  and 
Ut>eral  use  of  the  power  of  the  court  to  dismiss 
appeals.  It  should  be  used  sporingly  and  only 
when  it  goes  directly  to  the  question  of  the  juris- 
diction of  the  court  to  entertain  the  appeal,  or 
arises  because  of  the  apparent  carelessness  or 
indifference  of  counsel  or  litigant  to  give  proper 
attention  to  the  case,  or  failure  to  comply  with 
the  rules  of  practice  of  the  court 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  3121 ;  Dec.  Dig.  «=>780.] 

OommlBsioners'  Opinion,  Division  No.  4. 
Error  from  District  Court,  Craig  County; 
Preston  S.  DavU,  Judge. 

Action'  by  Morris  F.  Ejilgbt  against  Lucy 
CUnkscales,  administratrix  of  the  estate  of 

A.  M.  CUnkscales,  deceased.  Judgment  for 
defendant,  and  plalntifr  brings  error.  Af- 
firmed. 

Blddle  &  Bennett,  of  Vinita,  for  plaintiff 
In  error..   James  S.  Davenport  and  George 

B.  Denlson,  botb  of  Ylnlta,  for  defendant  In 
error. 

ROBBERTS,  0.  This  case  comes  from  the 
district  court  of  Craig  county,  and  Is  an  ac- 
tion to  recover  the  sum  of  $1,132.51  as  dam- 
ages for  a  bread!  of  warranty  In  the  sale  of 
real  estate.  Tbe  parties  will  be  designated 
plaintiff  and  defendant  herein,  the  same  as 
they  were  below. 

The  plalntifTs  petition  alleges,  In  sub- 
stance, that  on  the  22d  day  of  March,  1900, 
the  defendant  was  the  owner  of  certain  real 
estate  in  the  city  of  Vlnlta,  and  on  that  day 
he  conveyed  the  same  by  general  warranty 
deed  to  Albert  M.  CUnkscales  for  the  con- 
sideration of  $8,000.  The  deed  Is  attached 
to  the  petltloa  and  made  a  part  thereof. 
The  covenants  of  warranty,  as  shown  In  the 
deed,  and  also  alleged  in  the  body  of  the  pe- 
tition, are  as  follows: 

"To  have  and  to  hold  said  described  premises 
unto  the  said  party  of  the  second  part,  his  heirs 
and  assigns  forever,  free,  clear,  and  discharged 
of  and  from  all  former  grants,  charges,  taxes, 
judgments,  mortgages,  and  other  Uens  and  in- 
cumbrances of  whatsoever  nature. 

"Signed  and  deUvered  this  22d  day  of  March, 
1909." 

The  petition  further  aUeges:  That  on  the 
21st  day  of  December,  1908,  the  dty  of  Vlnl- 
ta, by  its  dty  council,  passed  an  ordinance 
providing  for  a  st>ecial  assessment  for  street 


improvements,  for  curbing,  guttering,  and 
paving  the  streets  of  said  dty,  and  that  the 
amount  of  said  assessment  against  the  prop- 
erty involved  was  $1,132.61,  with  Interest  at 
7  per  cent,  per  annum,  "to  be  paid  In  InstaU- 
ments,  as  foUows,  to  wit:  $113.25,  on  the 
15th  day  of  December  each  year  from  and 
after  the  date  of  said  warranty  deed  of  con- 
veyance." That  said  assessment  Is  now,  and 
was  at  the  time  of  the  execution  and  deUv- 
ery  of  said  deed,  a  valid  existing  Uen  and 
Incumbrance  upon  said  premises  In  the  full, 
amount  thereof,  with  Interest.  That  there- 
after, on  the  2d  day  of  October,  1909,  plain- 
tiff sold  said  proi)erty  to  the  Cherokee  Build- 
ing Company,  conveying  the  same  by  general 
warranty,  subject  to  said  Uen  for  said  spe- 
cial assessment,  and  by  reason  thereof  the 
plaintiff  was  compelled  to,  and  did,  deduct 
the  fnU  amount  of  said  special  assessment  of 
$1,132.51  from  the  consideration  for  which 
be  agreed  to  sell,  and  did  seU  said  premises, 
whereby  be  was  damaged  in  said  amount 

The  plaintiff  also  alleges:  That  his  origi- 
nal grantor  died  since  the  execution  of  said 
deed,  and  the  defendant,  Lucy  CUnkscales. 
is  the  legally  appointed  executrix  of  bis 
estate.  That  he  presented  his  claim  for 
damages  above  mentioned  to  said  executrix,, 
and  she  refused  payment  of  the  same.  That 
no  part  of  said  claim  has  been  paid,  and 
there  Is  now  due  thereon  tbe  sum  of  $1,182.- 
61,  for  whldi  he  prays  judgment  After  a 
motion  to  make  more  definite  and  demurrer 
to  the  petition  had  been  filed,  and  overruled 
by  the  court,  the  defendant  answered  by 
general  denial  and  other  special  answers 
questioning  the  legal  organization  of  tbe 
dty,  as  well  as  other  like  questions  touching 
the  vaUdlty  of  the  assessment,  and  contend- 
ing thereby  that  said  spedal  street  improve- 
ment assessment  was  not  a  Uen  nor  incum- 
brance in  any  way  upon  said  property. 

The  case  was  tried  to  a  jury,  and  at  the 
conclusion  of  the  Introduction  of  the  evi- 
dence on  behalf  of  the  plaintiff,  upon  motion 
of  the  defendant,  the  court  directed  the  jury 
to  return  a  verdict  for  tbe  defendant,  to 
which  objections  and  exceptions  were  saved. 
Thereupon  the  jury  returned  its  verdict  into 
court  in  favor  of  the  defendant,  as  directed 
by  the  court,  to  which  objections  and  excep- 
tions were  saved.  Motion  for  new  trial  was 
overruled  by  the  court,  excepttons  taken,  and 
final  judgment  rendered  in  favor  of  the  de- 
fendant and  against  the  plaintiff,  to  which 
exceptions  were  saved,  and  plaintiff  brings 
error. 

A  number  of  questions  are  raised  by  plain- 
tiff in  error,  but,  as  we  view  it,  the  ease 
must  be  determined  on  one  proposition  alone, 
and  that  is:  The  petition  does  not  state 
facts  suffldent  to  constitute  a  cause  of  ac- 
tion, but,  on  the  other  hand,  states  facts 
whldi  plainly  show  that  the  plalntlfl  is  not 
entitled  to  recover. 
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A  concise  statement  of  tbe  facts  alleged  In 
tbe  petition  are: 

(a)  Tbat  an  ordinance  was  itassed  by  the 
council  of  the  dty  of  Ylnlta,  on  the  2l8t  day 
of  December,  1906,  providing  for  the  special 
tneasment  against  the  property  as  alleged. 

(b)  The  plalntUC  booi^t  the  real  estate  In- 
volved on  the  22d  day  of  March,  1909. 

(c)  Plaintiff  farther  alleges: 

"That  said  special  improrement  taxes  [aaseas- 
mentl.  as  hereinbefore  alleged,  in  the  sum  of 
$1J32.51,  were  and  are  made  payable  as  fol- 
lows, to  wit:  $118.51,  on  the  IBtb  day  of  Decem- 
ber in  each  year  from  and  after  Uie  date  9t 
said  warranty  deed   of  conveyance." 

This  Is  a  positive  allegation  and  statement 
by  the  plaintiff  that  there  was  no  Install- 
ment of  said  assessment  due  on  the  22d  day 
of  March,  1909,  at  the  time  the  property  was 
conveyed  to  him. 

[t,2]  Section  4fi0,  ^^Ison's  Statntes  of 
1003,  and  section  726,  Snyder's  Statutes  of 
1909,  in  making  provision  for  the  assess- 
ments, and  liens  npon  the  abutting  proper- 
ty, spedflcally  state: 

"The  said  aasessment  shall  be  a  charge  and 
Uen  against  the  property  upon  which  assessed,  un- 
til fully  discharged,  bat  unmatured  installments 
shall  not  be  deemed  to  be  within  the  terms  of 
any  general  covenant  or  warranty." 

The  statute  specifically  excepts  aU  unma- 
tured Installments  of  such  special  assess- 
ments from  the  general  covenant  or  warran- 
ty In  a  deed  of  conveyance,  l^ils  statute  en- 
tered Into  and  became  a  part  of  the  con- 
tract of  conveyance  to  the  same  extent  as 
tbou^  It  was  written  out  In  full  In  the  body 
of  the  deed. 

Mr.  Beach,  In  his  Treatise  on  the  Modem 
Law  of  Contracts,  at  paragraph  734,  says: 

"The  laws  which  exist  at  the  time  and  place 
of  maldng  a  contract,  and  at  the  place  where  it 
is  to  be  performed,  effecting  its  validity  and  oon- 
stmction,  enter  into  and  form  a  part  of  It" 

Now  conceding,  as  we  must,  this  proposl- 
tloo  of  law,  what  would  be  the  effect  upon 
the  deed  \p  question,  If  tbat  exception  were 
written  in  the  body  of  the  Instrument? 

[1]  Counsel  cannot  contend  that  the  spe- 
dflc  covenant  against  taxes  includes  special 
issessments  of  tb^  kind  Involved.  Tbat 
pro(iaeitlon  Is  too  well  settled  to  require  cita- 
tion of  authorities,  but  we  may  be  permitted 
to  mention  a  few. 

In  Sanders  v.  Brown,  65  Ark.  496,  47  S.  W. 
4€1,  third  syllabus,  we  read: 

"A  local  assessment  is  not  a  'tax,'  within  an 
eieepthm  of  a  covenant  of  warranty  of  the 
tafcs." 

In  Smith  T.  Ablngton  Savings  Bank,  166 
Ua.ss.  285,  42  N.  B.  1133,  it  is  said: 

"We  are  of  opinion  that  the  exception  of  'the 
taxes  assessed  for  the  year  1893'  from  the  cove- 
■ant  against  incumbrances  did  not  include  an  as- 
Msment  tor  the  construction  of  a  sewer.  The 
•hole  turn  of  the  phrase  indicates  the  common 
tonoal  taxes  for  a  particular  year,  and  nothing 
dse.  It  is  not  enough  to  show  tiiat  the  pow- 
er to  levy  anch  an  assessment  falls  under  the  gen- 
oal  power  of  taxation,  or  tbat  the  assessment  is 
a  lien  on  the  land,  which  it  must  be  in  order 
to  coDstitate  an  incumbrance ;   but  the  question 


is  whether  the  words  diosen  by  the  defendant  to 
limit  Ills  liability  for  incumbrances  fairly  ought 
to  Iiave  conveyed  to  the  plaintiff  that  he  took  the 
risk  of  something  otherwise  warranted  against  in 
case  an  assessment  should  be  levied  for  it  during 
the  year  1893." 

[4]  In  volume  1,  Page  and  Jones  (m  As- 
sessments and  Taxation,  we  find  this  lan- 
guage: 

"The  general  rule  is  that,  if  the  covenant  or 
other  provision  refers  only  to  a  'tax,'  It  does  not 
include  local  assessments." 

In  Chamberlain  v.  Gleason,  163  N.  X.  214, 
57  N.  BX  487,  we  find: 

"A  will  by  which  a  testator  provides  that  his 
wife  shall  pay  'all  taxes'  assessed  against  prem- 
ises of  which  he  constitutes  her  life  tenant  does 
not  cast  upon  her  the  burden  of  paying  the 
inrincipal  of  an  assessment  laid  for  paving  the 
street  in  front  of  the  premises." 

[{]  Counsel  may  Insist  that  the  phrase 
"and  all  other  liens  and  incumbrances  of 
whatsoever  nature,"  contained  In  the  deed, 
would  Include  a  covenant  against  this  spe- 
cial assessment,  but  we  cannot  so  hold,  for 
the  reason  that  the  language  Imputes  a  gen- 
eral covenant  or  warranty,  and  the  statute 
specifically  provides  that  the  unmatured  In- 
stallments shall  not  be  deemed  to  be  within 
the  terms  of  any  general  cov^iant  or  war- 
ranty. 

"This  term  •  •  •  'general  warranty'  has 
been  often  held  by  this  court  to  be,  in  substance, 
equivalent  to  the  several  special  covenants  in  use 
under  the  common  law,  as  that  one  is  seised  of 
the  land  sold,  that  he  has  good  and  perfect  right 
to  convey,  that  the  land  Is  free  from  incumbranc- 
es, that  the  grantee  shall  quietly  enjoy  posses- 
sion, and  that  the  grantor  will  warrant  and  de- 
fend the  title  against  all  claims  of  all  persons." 
Smith  V.  Jones,  97  Ky.  670,  672,  31  S.  W.  476, 
476,  citing  Butt  v.  Riffle,  78  Ky.  352;  Pryse  v. 
McGuire,  81  Ky.  608. 

"A  general  warranty  is  a  covenant  for  quiet 
possession."  Harr  v.  Shaffer,  62  W.  Va.  207, 
211.  48  S.  E.  89,  91. 

"A  general  warranty  does  not  usually  extend 
to  defects  of  apparent  or  simple  inspection,  re- 
quiring no  skill  to  discover  them,  nor  to  defects 
known  to  the  buyer."  Meickley  v.  Parsons,  66 
Iowa,  68,  64,  23  N.  W.  266,  266,  65  Am.  Bep. 
261. 

It  Is  apparent  that  this  special  assessment 
does  not  come  within  the  terms  of  a  general 
warranty,  and  therefore  Is  not  Included  with- 
in the  terms  of  the  covenant  of  warranty 
set  out  in  the  deed. 

[•]  Defendant  In  error  filed  a  motion  to 
dismiss  the  appeal,  based  on  two  grounds: 

First.  Because  there  was  no  written  appli- 
cation filed  with  the  clerk  of  the  court  or 
presented  to  the  court  or  Judge  for  an  order 
extending  the  time  to  make  and  serve  the 
case-made.  Ttiis  contention  Is  highly  tech- 
nical, and  cannot  be  sustained.  All  the  stat- 
ute requires  is  that  the  extension  shall  be 
made  upcn  proper  showing.  The  presumiH 
tlon  prevails  that  such  showing  was  made. 

Second.  Because  the  filing  mark  on  the 
back  of  the  order  shows  that  It  was  filed  by 
the  clerk  the  day  before  the  date  of  the  or- 
der. 

It  Is  apparent  from  the  face  of  the  record 
that  It  only  Involved  a  clerical  error  either  In 
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tbe  date  of  the  order  or  tbe  date  of  the  filing. 
Evidently  the  order  could  not  have  been  filed 
before  It  was  made.  Appeals  should  not  be 
dismissed  on  mere  technical  grounds  or  cleri- 
cal errors,  unless  they  go  directly  to  the  Ju- 
risdiction of  the  appellate  court  The  labor 
and  expense  of  preparing  a  case-made  and 
briefs  Is  no  small  item,  and  hardships  are 
very  likely  to  occur  by  a  too  free  and  liberal 
use  of  the  power  of  the  court  to  dismiss  ai>- 
peals.  It  should  be  used  sparingly  and  only 
when  It  goes  directly  to  the  question  of  the 
Jurisdiction  of  the  court  to  entertain  the  ap- 
peal, or  arises  because  of  the  apparent  care- 
lessness or  Indifference  of  counsel  or  litigant 
to  give  proper  attention  to  the  case  or  fail- 
ure to  comply  with  the  rules  of  practice  of 
the  court 
This  case  should  be  affirmed. 

PER  CURIAM.    Adopted  in  whole. 


GRAHAM  ▼.  STATE.    (No.  A-2153.) 

(Criminal  Court  of  Appeals  of  Olclahoma.    Oct. 

21,  1915.) 

(ByUaUu  hv  the  Court.) 

L  Ceiminal   Law   «=»93o  —  Vbbdiot  —  Evi- 
dence—New Tbial. 

It  is  well  settled  that  this  court  will  not 
disturb  the  verdipl  on  account  or  the  e\'idcnce 
when  there  is  evidence  to  support  it.  The  con- 
verse rule  is  equally  well  settled  that  it  is 
not  only  the  province,  but  the  duty,  of  the  court 
to  set  aside  such  verdict  when  it  is  contrary  to 
the  evidence,  or  when  there  is  no  evidence  to 
support  it 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §|  2193,  2194,  2297,  2298, 
3068;  Dec.  Dig.  «=>935.] 

2.  Labcsnt  e=>55,  64r— Possession  of  Stol- 
en Pbopebtt— Effect  as  Evidence. 

The  possession  of  stolen  property  recently 
after  the  larceny  may  or  may  not  be  an  in- 
criminatinK  circumstance.  Whether  it  is  or 
not  depends  upon  tbe  facts  and  circumstances 
connected  with  such  possession ;  and,  where 
the  testimony  for  the  state,  standing  alone,  rais- 
es a  presumption  of  fact  in  favor  of  an  inno- 
cent possession,  and  there  is  nothing  in  it  from 
which  the  jury  may  legitimately  infer  a  feloni- 
ous taking,  the  evidence  is  insufficient  to  sus- 
tain a  conviction;  and,  where  the  defendant's 
explanation  tliat  he  bought  the  cattle  is  undis- 
puted, and  is  supplemented  by  tbe  testimony  of 
as  many  witnesses  as  the  court  would  permit  to 
testify  as  to  his  good  character  and  honesty,  the 
law  will  presume  in  l)ebalf  of  innocence.  It 
supposes  lenity  rather  than  crime. 

[Ed.  Note. — For  other  cases,  see  Larceny, 
Cent.  Dig.  Si  152,  164,  165,  167-178;  Dec.  Dig. 
«=>55.  64.] 

Appeal  fromj  District  Court,  Stephens 
County;  J.  T.  Johnson,  Judge. 

Emmet  Oraham  was  convicted  of  cattle 
stealing,  and  appeals.     Reversed. 

Bond  &  Sandlln  and  J.  B.  Wilkinson,  all 
of  Duncan,  and  Hainer,  Burns  &  Toney,  of 
Oklahoma  City,  for  plaintUC  in  error.  Chas. 
West,  Atty.  Gen.,  and  C.  J.  Davenport,  Asst 
Atty.  Gen.,  for  the  Statei 


DOYLE,  P.  J.  The  plaintiff  In  error  was 
convicted  on  an  Information  wherein  be  was 
charged  with  the  larceny  of  20  bead  of  cat- 
tle, the  personal  prc^terty  of  H.  S.  Gross,  and 
his  punishment  fixed  at  five  years'  imprison- 
ment tn  the  penitentiary.  From  the  Judg- 
ment rendered  on  the  verdict,  an  appeal  was 
taken  by  filing  In  this  court  on  Decemt>er  23, 
1013,  a  petition  In  error  with  case-made. 

A  substantial  statement  of  the  evidence 
is  as  follows: 

H.  S.  Gross  testified  that  be  lived  12  miles 
east  of  Duncan;  that  on  or  about  the  3d 
day  of  February  20  bead  of  his  cattle  were 
taken  from  his  pasture;  that,  with  Mr. 
Adams,  be  tracked  tbe  cattle  into  and  out 
of  tbe  defendant's  i^stnre  and  on  through 
the  town  of  Doyle  and  into  tbe  town  of  Mar- 
low;  that  the  tracks  showed  that  one  man 
on  horseback  drove  the  cattle  to  the  defend- 
ant's pasture,  and  that  two  men  on  horse- 
back drove  the  cattle  into  Marlow;  that 
when  be  arrived  at  Marlow  be  found  that 
tbe  cattle  bad  l>een  shipped  to  Wichita  in 
the  defendant's  name;  that  he  saw  Jesse 
Graham  and  told  him  he  wanted  to  see  Em- 
met, and  Jesse  telephoned  to  the  defendant, 
and  be  came  to  town;  tliat  he  told  tbe  de- 
fendant about  Ills  cattle  being  taken,  and 
they  were  "Three  Diamond  stuff,"  and  tbe 
defendant  said,  "Yes;  I  have  bandied  14 
head  of  'Three  Diamond  stuff,' "  and  that  be 
Iiad  bought  tbe  cattle,  and  showed  the  stub  - 
of  a  check,  saying,  "If  tbe  cattle  are  yours, 
I  would  just  as  soon  pay  you  as  pay  tbe  oth- 
er fellow,"  that  he  wanted  the  right  man  to 
have  the  money,  and  would  like  to  have  a 
few  more  days  to  find  out  something  about 
the  check,  that  he  wanted  to  stop  the  pay- 
ment of  the  check,  and  that  he  would  turn 
over  his  team  and  buggy  to  witness  until  he 
got  it  straightened  out;  that  three  or  four 
days  later  be  paid  witness  $350  by  check 
on  the  bank  at  Marlow. 

Walter  O'Qulnn  testified  that  he  lived  9 
or  10  miles  from  Marlow,  and  saw  the  de- 
fendant driving  a  bunch  of  cattle  by  his 
place  about  the  time  some  cattle  were  stolen 
from  Mr.  Gross;  that  ke  often  saw  the,  de- 
fendant driving  cattle. 

Elmer  Lowe  testified  that  he  lived  11  miles 
from  Marlow,  and  saw  the  defendant  about 
tbe  time  Mr.  Gross's  cattle  were  stolen  driv- 
ing a  bunch  of  cattie;  paid  no  particular 
attention  to  the  defendant,  because  he  had 
noticed  him  handling  cattie  around  there 
for  five  or  six  years ;  that  it  was  about  noon 
when  he  saw  him. 

Tbe  defendant  as  a  witness  in  bis.  own 
behalf,  testified  that  he  was  twenty-six  years 
old;  bad  lived  in  that  community  all  bis 
life;  that  he  bought  the  cattle  in  question 
from  H.  D.  Wilson,  and  paid  him  $305  for 
them,  and  shipped  them  to  Jones  Bros.,  at 
Wichita;  that  he  left  his  place  18  miles 
from   Marlow  and   drove  them  there  that 
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day ;  that  tbe  next  day,  In  answer  to  a  tele- 
phone call  from  his  brother,  Jesse,  be  went 
to  Marlow  and  met  Mr.  Gross,  who  told  him 
he  bad  lost  some  cattle,  and  that  his  brand 
was  "Three  Diamond  Slash,"  and  he  told  Mr. 
Gross  that  be  had  shipped  14  head  of*  that 
brand  that  he  had  bought  from  H.  D.  Wil- 
son, and  Mr.  Gross  said  all  he  wanted  was 
pay  for  the  cattle,  and  he  told  him  If  be 
conld  get  the  check  back  he  wonid  pay  him ; 
that  be  went  to  see  Wilson,  and  told  him 
that  there  was  a  fellow  in  Marlow  clalmlitg 
the  cattle  that  he  had  bought  of  blm ;  that 
Wilson  got  mad,  and  said  that  he  had  bought 
part  of  the  cattle  and  had  raised  tbe  rest  of 
them.  The  court  sustained  the  state's  objec- 
tion to  any  further  testimony  as  to  what 
WUson  said.  Defendant  further  testified 
that  he  settled  with  Mr.  Gross  by  paying 
him  $3{S0,  and  that  WUson  paid  him  $200, 
and  gave  blm  a  note  for  |100.  Tbe  defend- 
ant Introduced  fire  character  witnesses. 

R.  J.  Deeta  testified  that  he  was  pastor  of 
the  Methodist  Episcopal  Church  South  at 
Duncan  for  three  or  four  years,  and  knew 
the  general  reputation  of  the  defendant  as 
to  being  a  law-abiding  citizen,  and  that  "no 
young  man  in  that  country  has  a  better  rep- 
utation than  Emmet  Graham." 

To  tbe  same  effect  was  tbe  testimony  of 
R.  L.  Montgomery. 

Mr.  Atchison  testified  that  he  was  in  the 
banking  business  at  Marlow,  and  was  a 
farmer,  and  bad  known  tbe  defmdant  sev- 
enteen years,  and  knew  his  general  reputa- 
tion in  that  community  as  being  a  law-abid- 
ing citizen,  and  that  it  was  good. 

Tbe  testimony  of  Mr.  I4ny  and  Mr.  Gann 
was  to  the  same  effect. 

Thereupon  tbe  court  announced  that  be 
would  limit  tbe  number  of  character  wit- 
ness to  fire,  to  which  ruling  the  defendant 
excepted. 

Tbe  motion  for  a  new  trial  on  the  ground 
of  newly  discovered  evidence  was  supported 
by  tbe  affidavit  of  B.  L.  Gllstrap  to  the  ef- 
fect that  on  the  morning  of  February  3d  he 
met  Harry  B.  Wilson  driving  14  or  15  head 
of  cattle,  that  be  knew  said  Wilson  and  ask- 
ed blm  what  he  was  doing  up  there,  and 
tbat  afflant  did  not  know  Emmet  Graham 
until  after  his  conviction ;  also  tbe  affidavit 
of  Etbel  Wilson  to  tbe  effect  that  she  re- 
sided 2  miles  north  of  Kllgore,  in  Grady 
county,  and  knew  Harry  Wilson  for  several 
years,  and  In  the  early  part  of  February  be 
was  at  her  bouse  and  showed  her  a  check 
signed  by  Emmet  Graham,  that  said  Wilson 
bad  bought  a  yearling  teom  afilant,  and  owed 
ber  for  the  same,  and  he  told  her,  tf  she 
would  cash  the  check,  he  would  pay  her 
what  he  owed  her,  and  that  afi9aut  is  in  no 
way  related  to  tbe  defendant  or  said  Wil- 
son. Tbe  defendant's  affidavit  was  to  the 
effect  tbat  he  did  not  be^me  acquainted 
with  tbe  said  E.  L.  Gllstrap  untU  after  his 
conviction,  and  that  he  had  no  knowledge 
whatever  of  the  facts  stated  until  after  his 


conviction,  and  be  could  not  with  reasonable 
diligence  have  produced  the  said  evidence 
on  his  trial. 

[1]  The  main  question  presented  is  tbe 
sufficiency  of  tbe  evidence  to  support  the 
verdict  and  Judgment  It  is  well  settled  tbat 
this  court  will  not  disturb  the  verdict  on  ac- 
count of  the  evidence  when  there  is  evidence 
to  support  it.  The  converse  rule  is  equally 
well  settled  that  it  is  not  only  the  province, 
but  tbe  duty,  of  the  court  to  set  aside  such 
verdict  when  it  is  contrary  to  the  evidence, 
or  where  there  is  no  evidence  to  support  it. 

Our  Procedure  Criminal  provides  tbat  a 
new  trial  shall  be  granted  when  the  ver- 
dict is  contrary  to  law  or  evidence.  Sec- 
tion 6937,  Rev.  Laws.  Under  this  provision 
the  responsibility  of  determining  whether  or 
not  there  has  been  adduced  before  tbe  Jury 
a  sufficient  amount  of  legal  and  competent 
evidence  to  render  it  safe  to  allow  the  ver- 
dict to  stand  is  imposed  upon  the  trial  court 
in  the  first  instance,  and  on  appeal  upon  this 
court.  Tbe  performance  of  this  <luty  on  the 
pert  of  the  court  is  the  exercise  of  Judicial 
discretion  and  Judgment  as  to  the  suflidency 
of  tbe  evidence  to  overcome  the  legal  pre- 
sumption of  innocence  to  which  every  one  Is 
entitled  who  Is  put  upon  his  trial  for  an  al- 
leged offense. 

[2]  The  only  evidence  offered  by  tbe  state 
tending  to  incriminate  tbe  defendant  was 
tbe  possession  of  the  cattle  alleged  to  have 
been  stolen,  and  there  is  no  conflict  between 
the  testimony  of  the  prosecuting  witness  and 
tbat  of  the  defendant  as  to  the  fact  tbat  the 
defendant,  who,  the  evidence  shows,  had  been 
engaged  in  tbe  purchasing  of  cattle  for  sev- 
eral years,  purchased  the  cattle  from  one 
Wilson.  The  i>ossesslon  of  stolen  property 
by  the  defendant  recently  after  the  larceny, 
if  unexplained.  Is  a  circumstance  from  which 
tbe  Jury  may  infer  bis  complicity  in  the  lar- 
ceny. In  determining  the  weight  to  be  at- 
tached to  this  circumstance  as  evidence  tend- 
ing to  prove  guilt,  the  Jury  should  take  into 
consideration  all  tbe  facts  and  circumstances 
connected  with  such  pos.sesslon,  and  their  re- 
lation to  tbe  other  evidence  In  the  case. 
Where  the  possession  was  open,  and  there 
was  no  concealment,  and  where  tbe  testi- 
mony for  the  state,  as  to  the  possession, 
standing  alone,  raises  a  presumption  of  fact 
in  favor  of  an  Innocent  possession,  and  there 
is  nothing  in  it  from  which  the  Jury  may 
legitimately  infer  a  felonious  taking,  then  a 
verdict  of  guilty  cannot  be  sustained,  and  it 
would  be  the  duty  of  the  court  to  set  it 
aside. 

Against  the  one  fact  of  possession  the  de- 
fendant's explanation  that  he  bought  the 
cattle  is  undisputed,  and  his  explanation  is 
supplemented  by  the  testimony  of  as  many 
witnesses  as  the  court  would  permit  to  tes- 
tify as  to  his  good  character  and  honesty. 
Under  such  circumstances  the  law  will  pre- 
simne  in  behalf  of  innocence.  It  supposes 
legaUty  rather  than  crlme.,g.,.^^^  ^^^  (^OOglc 
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When  we  recall  the  presnmptlon  tbat  the 
law  always  indnlgeB  in  as  to  the  innocence  ot 
the  defendant,  and  the  necessity  of  estab- 
lishing his  guilt  beyond  a  reasonable  doubt, 
and  the  force  and  ^ect  which  in  a  case  of 
this  kind  should  have  been  given  to  the  evi- 
denoe  of  good  character,  we  think  it  wonld 
have  been  a  proper  exercise  of  the  power 
vested  in  the  trial  court  to  have  advised 
the  acquittal  of  the  defendant,  upon  the 
ground  that  the  evidence  was  insufficient  to 
sustain  a  conviction. 

mie  charge  of  the  court,  consisting  of  seven 
instructions,  makes  no  reference  as  to  the 
law  of  circumstantial  evidence  or  evidence  of 
good  character,  and  as  to  the  law  in  respect 
to  the  iwssession  of  property  recently  stolen 
the  only  reference  is  as  fallows : 

"No.  4.  7oTi  are  instructed,  if  yon  believe 
from  the  evidence  or  enterttdn  a  reasonable 
doubt  as  to  whether  or  not  tbe  defendant  did 
purchase  said  cattle,  yon  shonld  resolve  any 
such  doubt  in>  favor  of  the  defendant  and  ac- 
quit him." 

We  think  this  instruction  subject  to  the 
criticism  made,  that  it  requires  the  Jury  to 
believe  from  the  evidence  that  the  defendant 
was  innocent  before  finding  him  not  guilty, 
thus,  in  effect,  depriving  the  defendant  of 
the  presumption  of  innocence  until  the  con- 
trary is  proved.  However,  no  request  for  in- 
structions was  made,  and  no  objection  was 
made  or  exceptions  taken  to  the  InstructionB 
given. 

Upon  the  whole  case  we  are  without  doubt 
as  to  tbe  propriety  of  reversing  the  judgment, 
and  we  are  of  tbe  opinion  that  tbe  evidence 
Is  not  sufflcioit  to  support  the  verdict 

The  judgment  is  therefore  reversed. 

FUBMAN  and  ARM8TB0NO,  JJ.,  ooncnr. 


STEPHENS   V.    STATE.      (No.   A-2200.)* 

(Criminal  Court  of  Appeals  of  Oklahoma. 
Oct  23,  1915.) 

(SpUalnu  hy  the  Court) 

1.  IirnicmcBNT  and   Infobmatioit   «=3l37  — 

INFOBMATION  —  MOTION  TO  QUASH  —  VaM- 
ANCE  FBOM   COICPI.AINT. 

When  it  appears  that  tbe  diarge  in  the 
complaint  before  the  committing  magistrate  is 
substantially  the  same  as  that  charged  in  the 
information,  a  motion  to  quash  on  the  ground 
that  the  offense  charged  in  the  information  dif- 
fers from  that  charged  in  the  complaint  upon 
which  the  defendant  was  held  to  answer  is  un- 
availing, and  was  properly  overruled. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  (3ent  Dig.  Sj  480-487;  Dec 
Dig.  «=>137.] 

2.  Cbiminai,   Law    «=»1151— Coittiitoahob— 

DiSCBSTIONABT  BUUIfO— AFPEAI.. 

^Hie  granBng  or  refusal  of  a  continuance 
rests  in  the  sound  discretion  ot  the  trial  court, 
and  a  ruling  of  that  court  will  not  be  reviewed, 
unless  an  abuse  of  discretion  is  shown. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  K  3015-3049 ;  Dec.  Dig.  «=> 
1161.] 


3.  CsnaNAi.  Law  «s»11W  —  Afpbai,  —  Vbb- 

Dlcr— EVIDKNCB. 

In  a  prosecution  for  the  larceny  of  live 
stock,  the  evidence  examined,  and  held  suffi- 
cient to  sustain  the  conviction,  and  that  no  ma- 
terial error  was  committed  on  the  trial. 

[Edl  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  3074-3063;   Dec.  Dig.  «ss> 

Appeal  from  District  Court,  Muskogee 
Comity;    R.  C.  Alien,  Judge;. 

Melvln  St^hens  was  convicted  of  cattle 
theft  uid  appeals.    Affirmed. 

The  statement  of  facts  as  set  forth  in  the 
Attorney  General's  brief  in  this  case  Is  as 
follows : 

"Melvin  Stephens,  an  unmarried  negro,  at  the 
time  of  this  larceny  was  living  in  the  dty  of 
Muskogee.  His  father,  Oeorge  Stephens,  was 
living  on  a  farm  in  Mcintosh  county,  about  15 
miles  south  of  Huskoeee.  On  Saturday,  the  3d 
day  of  May,  1913,  George  Stephens  came  to 
Muskogee.  He  drove  a  double  team  to  a  buggy, 
one  of  the  horses  being  gray.  He  arrived  at  Mus- 
kogee about  noon  of  that  day,  and  put  IiIb  team 
in  a  stable  where  his  son  Mlelvln  kept  a  little 
sorrel  roan  mare.  Melvin  and  George  both 
claim  that  they  did  not  see  each  other  on  the 
occasion  of  this  visit  On  that  night  Mr.  E.  S. 
Stockwell  bad  a  yellow  Jersey  cow  stolen  from 
a  lot  in  the  city  of  Muskogee  where  Uie  cow 
had  been  staked  out  for  the  night  The  cow  was 
missed  about  6  o'clock  in  tbe  morning  follow- 
ing, and  her  loss  immediately  reported  to  the 
sheriff's  office.  The  sheriff  and  one  of  his  depu- 
ties at  once  started  a  search,  and  about  4  o'clock 
tluit  evening  found  the  cow  hid  in  tbe  brush  on 
George  Stephens'  farm,  15  miles  south  of  town. 
There  had  been  a  rain  that  night  and  the  tracks 
of  the  cow  and  a  horse  were  followed.  Persons 
along  the  way  saw  some  negro,  riding  a  gray 
horse,  drive  a  jrellow  cow  in  that  direction 
early  in  the  momin|r.  These  witnesses  were  un- 
able to  positively  identify  that  person  as  the 
defendant,  but  recognized  the  horse  as  the  one 
owned  by  George  Stephens,  and  one  of  the  wit- 
nesses believed  the  rider  to  be  Melvin  Stephens. 

"There  is  no  dispute  on  this  case  but  that  the 
cow  of  Stockwell  was  stolen  on  the  night  of 
May  3,  1913,  and  immediately  driven,  by  some 
one  riding  George  Stephens*  gray  horse,  to 
George  Stephens'  farm,  15  miles  south.  The  de- 
fendant however,  relied  upon  an  alibi,  claim- 
ing that  on  the  night  in  question  he  left  Mus- 
kogee on  the  south-bound  Katy  train  between 
the  hours  of  8  and  0,  and  went  to  Stringtown, 
Ok}.,  in  Atoka  county,  and  worked  there  from 
the  6th  day  of  May  until  the  time  of  his  arrest 
in  the  following  month. 

"Defendant  admits  that  he  took  his  father's 
gray  horse  out  of  the  stable  on  Saturday  evening, 
that  he  put  a  saddle  and  bridle  on  it  that  he 
took  it  without  his  father's  knowledge  or  con- 
sent; but  he  says  that  one  Eugene  Moore,  an- 
other aeg;To,  who  looked  just  like  him  (just  hia 
color,  weight  age,  and  height),  wanted  a  horse 
to  ride  out  into  the  country  5  or  6  miles,  and 
as  his  (Melvin's)  sorrel  roan  mare  was  lame, 
that  he  (Melvin),  after  searching  around  for 
his  father  and  failing  to  find  him,  took  the  lib- 
erty of  lettLog  Eugene  Moore  use  his  father's 
gray  horse,  with  the  understanding  that  Moore 
would  take  the  horse,  after  using  it  to  his  fa- 
ther's farm  south  of  town.  Melvin  says  this 
generous  offer  of  his  was  accepted  by  Moore, 
and  that  the  last  time  he  say  the  old  gray  horse 
was  that  evening  just  before  he  took  the  train 
for  Stringtown.  At  that  time  Moore  had  not  de- 
parted on  his  trip.  Now,  just  how  Melvin  ex- 
pected the  old  man  to  get  back  home  with  the 
use  of  his  little  lame  sorrel  roan  mare  is  not 
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disclosed  by  the  record,  but,  haying  requested 
Moor«  to  take  the  gray  hone  home  to  the  old 
man,  be  (Melvin)  miiat  nave  thought  the  old  man 
would  nae  the  sorrel  roan  mare,  because  he  knew 
the  old  man  had  to  have  a  double  team  to  re- 
turn with.  Now,  if  the  sorrel  roan  mare  was  too 
lame  for  Moore  to  ride  6  or  6  miles,  why  wasn't 
she  too  lame  for  the  old  man  to  drive  15  miles? 
Melvin  doesn't  explain. 

"Another  thing:  Why  should  Moore,  If  he 
wanted  to  steal  a  cow,  drive  the  animal  to  old 
man  Stephens'  place?  The  evidence  shows  that 
Moore  had  never  been  there,  at  least  before 
that  time.  How  did  he  know  Ae  way  on  a 
dark,  rainy  night,  and  why  should  he  select  that 
time  to  make  the  trip,  and  why,  if  Melvin  is 
telling  the  truth,  didn^t  Moore  when  he  had  re- 
tnrned  from  his  trip  into  the  country  and  found 
that  old  man  Stephens  had  not  yet  departed  for 
home,  why  is  it  that  Moore  didn't  leave  the 
gray  horse  in  the  bam  and  let  the  old  man  take 
It  home  himself?  The  old  man  never  started 
home  until  the  Sunday  following.  We'll  admit 
that  a  nice,  slick,  yellow,  milk-giving  Jersey 
cow  has  its  attraction,  but  the  unusual  and  un- 
called-for generosity  on  the  part  of  Moore  is 
only  exceeded  by  his  remarkable  resemblance 
to  the  defendant.  Moore  is  the  most  unusually 
accommodating  individual  of  whom  it  has  ever 
been  onr  pleasure  to  read.  For  the  use  of  this 
gray  horse  for  a  5-mile  ride  he  is  willing  to 
deliver  him  15  miles  and  take  his  chances  of 
finding  some  way  back,  and  then,  his  unusual 
generosity  bubbling  up,  he  thought  it  Incum- 
bent npon  him  to  present  the  old  man  with  a 
nice  Jersey  cow,  a  little  token  of  his  apprecia- 
tion, for  the  use  of  the  gray  horse,  and,  still  not 
satisfied,  Moore  is  so  accommodating  as  to 
present  for  Melvln  in  his  dilemma  a  perfect 
counterpart. 

"Oh,  Eugene  Moore,  with  all  vour  arts. 
Yon  are  a  man  of  'many  parts'; 
Combine  your  arts  and  diverse  acts 
'T  would  make  a  book  like  'Moore  on  Facts.' 

"If  milk  we  need,  yon  find  the  cow. 
It  matters  not  just  where  or  how, 
And  when  we  need  a  duplicate  you're  there, 
Like  Mel  in  weight,  height,  and  color  of  hair. 

"Oh,  Moore,  old  boy,  youll  never  know 
How  great  is  our  aiffection, 
But  rest  assured,  where'er  yon  go. 
We  made  a  good  selection. 

"And  if,  by  chance,  you  should  return, 
'Vot  better  or  for  worse,' 
Come  'round  and  serve  out  Melvin's  term 
And  ride  to  'the  pen'  on  the  old  gray  horse." 

Edward  Card,  Jr.,  of  Muskogee,  for  plain- 
tiff in  error.  Smith  O.  Matson,  Asst  Atty. 
Gen.,  for  the  State, 

DOYLE,  P.  J.  (after  stating  tbe  facts  as 
above).  The  plaintiff  in  error,  Melvln 
StephoiB,  was  tried  in  the  district  court  of 
MnSkogee  coonty  on  an  information  charg- 
ing him  with  the  tbett  of  a  cow.  The  Jury 
found  talm  guilty,  bnt  failed  to  agree  npon 
the  panlshment  The  coart  rendered  judg- 
ment, and  sentenced  him  to  be  imprisoned 
in  tbe  penitentiary  for  tbe  term  of  five  years. 
To  reverse  the  judgment  he  appeals. 

[1]  Tbe-  first  assignment  of  error  relied 
niKm,  to  wit,  "That  tbe  conrt  erred  in  over- 
rolii^;  tbe  motion  to  Qnash  and  set  aside  the 
information,  because  the  defendant  had  not 
been  given  a  preliminary  examination,"  Is 
wholly  wltboat  merit,  in  that  It  appears 
tbat  tbe  only  variance  between  tbe  prelim- 


inary complaint  npon  wbldi  the  defendant 
was  held  to  answer  and  tbe  information  filed 
In  the  district  court  is  that  the  preliminary 
complaint  included  an  allegation  as  to  the 
value  of  the  animal  stolen.  This  allegation 
was  mere  surplusage.  Crowell  v.  State,  6 
Okl.  Or.  148,  117  Pat  883.  The  preliminary 
complaint  was  sufllclent  to  charge  tbe  crime 
of  larceny  of  a  domestic  animal,  and  the  rec- 
ord tdiows  affirmatively  that  tbe  defendant 
had  a  preliminary  examination.  See  Pono- 
sky  V.  State,  8  OkL  Or.  116,  126  Pac.  451. 

[2]  Hie  next  assignment  is  that  the  court 
erred  in  overruling  the  defendant's  motion 
for  a  continuance.  The  granting  or  refusal 
of  a  continuance  rests  in  the  sound  discre- 
tion of  tbe  trial  conrt,  and  a  ruling  of  that 
oourt  will  not  be  reviewed,  unless  an  abuse 
of  discretion  is  shown.  We  think  tbe  mo- 
tion for  continuance  was  properly  overruled. 

Another  assignment  of  error  is  based  np- 
on an  exception  taken  to  tbe  instruction  on 
tbe  defense,  of  alibi.  This  assignment  Is 
bypercrltical. 

Tbe  trial  court  Instructed  tbe  Jury  In  part 
as  follows: 

"Bearing  in  mind  this  instruction,  yon  are 
instructed  that  if,  upon  considering  the  evi- 
dence of  alibi  in  this  case,  you  entertain  a  rea- 
sonable doubt  as  to  whether  or  not  the  defend- 
ant was  present  at  the  time  and  place  of  the 
commission  of  the  offense  charged  m  tiie  infor- 
mation herein,  yon  should  acquit  him" 

— and  also  Instructed  tbe  Jury  tbat  if,  npon 
a  consideration  of  all  the  evidence  in  the 
case,  tbe  jury  entertained  a  reasonable  doubt 
of  tbe  defendant's  gnllt,  it  was  their  duty  to 
acquit  blm.  The  defense  Interposed  by  the 
defendant  and  the  law  applicable  thereto 
was  fully  and  fairly  submitted  to  the  jury 
in  a  charge  tbat  was  not  subject  to  legal  ob- 
jection. 

[3]  Finally,  It  is  Insisted  tbat  the  evidence 
Is  insufficient  to  sustain  the  judgment  There 
cannot  be  any  serious  ground  for  this  claim. 
We  have  seldom  seen  a  stronger  case  of  cir- 
cumstantial evidence,  and  tbe  rule  is  well  set- 
tled tbat  this  court  will  not  disturb  the  ver- 
dict on  account  of  tbe  evidence  when  there  la 
evidence  to  supiwrt  it 

The  judgment  is  therefore  affirmed. 

FUBMAN  and  ARMSTRONG,  JJ.,  concur. 


KINTZ  V.  STATE.     (No.  A-2366.) 

(Criminal  CJourt  of  Appeals  of  Oklahoma.    Oct. 

80,  1915.) 

(Svttahu*  by  tft«  Court.) 
OanrnTAi.  Law  «=s>1160— AppeaI/— Vkbdio^- 

EVIDENCE. 

Where  the  jury  find  a  verdict  of  guilty, 
which  is  approved  by  the  trial  court,  and  there 
is  evidence  in  the  record  to  sustain  the  verdict, 
it  will  not  be  set  aside  in  the  absence  of  preju- 
dicial error. 

[Ed.    Note.— For   other   cases,    see    Criminal 
Law,  Cent.  Dig.  §  3084 ;   Dec.  Dig.  <S=3ll60.] 
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Appeal  from  Superior  C!ourt,  Mnskogee 
County;   H.  C.  Tliurman,  Judge. 

J.  W.  Eintz  was  convicted  of  violating  the 
prohibition  law,  and  appeals.     AfSrmed. 

M.  O.  Bailey,  of  Muskogee,  for  plalntlfT  in 
error.  Chas.  West,  Atty.  Gen.,  and  Smith  C. 
Matson,  Asst  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  PlalnUff  In  error,  J.  W. 
Kintz,  was  convicted  on  an  information 
charging  that  he  did  have  possession  of 
three  gallons  of  whisky  with  the  Intention 
of  violating  provisions  of  the  prohibitory 
law  by  transporting  and  selling  the  same, 
and  his  punishment  was  fixed  at  confinement 
for  60  days  in  the  county  jail  and  a  fine  of 
$100.  From  the  Judgment  rendered  on  the 
verdict  on  the  23d  day  of  September,  1914, 
he  appeals. 

Without  going  into  a  detailed  statement  of 
the  testimony,  the  transcript  shows  that  Eld 
Maloney  and  Steve  Lowery,  deputy  sheriffs, 
In  executing  a  search  warrant  issued  against 
the  defendant's  place  of  business,  a  tmrbecue 
stand  near  the  Convention  Hall,  in  the  dty 
of  Muskogee,  found  a  large  number  of  empty 
whisky  bottles  and  In  a  trash  pile  three  or 
four  steps  from  the  back  door  of  the  defend- 
ant's place  of  business  they  found  three  gal- 
lons of  whisky;  that  tiiere  was  a  well- 
defined  path  from  the  back  door  to  the  trash 
pile.  They  further  testified  that  they  knew 
the  reputation  of  the  defendant's  place  of 
business,  and  that  It  was  bad — as  a  place 
where  Intoxicating  liquors  were  kept  and 
sold. 

The  defendant,  as  a  witness  in  his  own 
beluilf,  testified  that  the  trash  in  which  the 
whisky  was  found  concealed  was  not  on  his 
premises.  Two  other  witnesses  testified  that 
the  trash  pile  was  not  on  the  defendant's 
premises. 

The  only  error  assigned  worthy  of  mention 
is  that  the  evidence  was  not  sufficient  to  sup- 
port  the   verdict. 

We  think  the  foregoing  statement  of  f&cts 
suffices  it  to  show  that  the  case  was  one  for 
the  Jury.  Where  the  Jury  find  a  verdict  of 
guilty,  which  is  approved  by  the  trial  court, 
and  there  Is  evidence  in  the  record  to  sus- 
tain the  verdict,  It  will  not  be  set  aside,  in 
the  absence  of  prejudicial  error. 

Finding  no  error  In  the  record,  the  Judg- 
ment appealed  from  will  be  affirmed. 


McGAUGH  V.  STATE.     (No.  A-2296.) 

(Criminal  Court  of  Appeals  of  Oklahoma.    Oct 
30,  1915.) 

(Syllahut  &v  the  Court.) 

Criminai,   Law    ®=>1032— Infobmation— De- 
rECTS— Objection— Waiveb. 

The  sufficiency  of  an  information  cannot  be 
raised  upon  appeal,  unless  some  foundation  was 
laid  therefor  before  final  judgment  was  render- 


ed, and  where  the  record  shows  that  no  demur- 
rer was  interposed,  and  no  motion  ia  arrest  of 
judgment  was  made  after  verdict,  and  no  ot>- 
jection  taken  or  question  raised  as  to  the  suffi- 
ciency of  the  information  in  the  tri^  court,  the 
defects,  if  any,  were  ia  effect  waived. 

[Ed.  Note.— For  otlier  cases,  see  Criminal 
Law,  Cent.  Dig.  {§  2627,  2628,  2642;  Dec.  Dig. 
<Ss»1032.] 

Appeal  from  District  Court,  Marshall  Coun- 
ty;  Jesse  M.  Hatchett,  Judge. 

Ed  McGaugh  was  convicted  of  ass.iult  with 
intent  to  do  bodily  harm  and  appeals.  Af- 
firmed. 

George  B.  Rider  and  EL  S.  Hurt,  both  of 
Madlll,  for  plaintiff  In  error.  Chas.  West, 
Atty.  Gen.,  and  C.  J.  Davenport,  Asst  Atty. 
Gen.,  for  the  State. 

PER  CURIAM.  The  plaintiff  In  error  was 
convicted  of  an  assault  with  a  dangerous 
weapon  with  intent  to  do  bodily  liarm,  and 
his  punishment  assessed  at  100  days'  Impris- 
onment In  the  county  Jail.  From  the  Judg- 
ment rendered  on  the  verdict  he  appealed  by 
filing  in  this  court  on  June  18,  1914,  a  peti- 
tion In  error  with  a  certified  transcript  of 
the  record. 

The  contention  is  made  In  this  court  that 
the  Information  was  defective  in  falling  to 
allege  facts  sufficient  to  constitute  the  of- 
fense of  assault  with  Intent  to  do  l>odUy 
harm.  It  appears  from  the  record  that  no 
demurrer  was  interposed  to  the  information, 
and  no  motion  In  arrest  of  Judgment  was 
filed,  and  no  objection  to  the  sufficiency  of 
the  information  was  made  In  the  motion  for 
a  new  trial. 

The  sufficiency  of  an  information  cannot 
be  raised  upon  appeal,  unless  some  founda- 
tion was  laid  therefor  before  final  Judgment 
was  rendered.  The  defendant  may  take  ad- 
vantage of  a  defective  information  by  de- 
murring thereto  before  the  trial,  by  objecting 
to  the  Introduction  of  evidence  on  the  ground 
that  the  facts  stated  do  not  constitute  a  pub- 
lic offense,  or  by  motion  in  arrest  of  judg- 
ment. The  function  of  a  demurrer  is  to  de- 
feat the  information  without  a  trial  when- 
ever it  appears  that  it  is  subject  to  one  or 
more  of  the  five  objections  named  in  our  Pro- 
cedure Criminal.     Section  5791,  Rev.  Laws. 

The  record  In  this  case  does  not  contain  a 
transcript  of  the  testimcmy,  nor  Is  amy  objec- 
tion noted  to  the  Introduction  of  evidence 
by  the  state.  Where  the  defendant  makes 
no  objection  to  the  sufficiency  of  an  Informa- 
tion from  the  time  of  arraignment  until  final 
Judgment  has  been  pronounced,  he  has,  in  ef- 
fect, waived  his  right  to  question  the  suflEl- 
ciency  thereof.  This  court  cannot  consider 
questions  tibat  were  not  raised  in  the  trial 
court  as  authorized  by  statute,  unless  funda- 
mental error  prejudicial  to  the  substantial 
rights  of  the  defendant  is  apparent. 

The  Judgment  appealed  from  Is  th«%fore 
affirmed. 
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DOAN  T.  STATE.    (Na  A-2S64.) 

(Criminal  Court  of  Appeals  of  Oklahoma.    Oct 
27,  1916.) 

(Bvttatm  hi  the  Ocurt.) 
Okiminal  IjAW  «=al004,  1075— ApfkaI/— Lco- 

ISLATIVE  COWTBOL— DlSMISBAL— GbOUNDB. 

An  appeal  may  be  taken  by  the  defendant, 
as  a  matter  of  right,  from  a  judgment  of  convic- 
tion, but  the  manner  of  taking  and  perfecting 
aa(^  appeal  is  a  proper  matter  for  leglalatiya 
control, .  and  under  the  statute  requiring  the 
plaintiff  in  error  to  pay  to  the  clerk  $1»  ad- 
vance fees,  or  in  lieu  of  such  payment  the  filing 
of  a  proper  afSdavit,  the  plaintiff  in  error  ia  re- 
quired to  pay  to  the  clerk  such  advance  fees  or 
file  such  affidavit  within  the  time  prescribed  by 
the  statute  for  taking  such  appeal,  and  when 
this  is  not  done  within  the  time  for  taking  such 
appeal,  this  court  does  not  acquire  jurisdiction, 
and  such  an  appeal  will  be  dismissed. 

[EM.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |  2717;  Dec  Dig.  *=»1004, 
1075.] 

Appeal  from  District  Court,  Ottawa  Coun- 
ty;   Preston  S.  Davis,  Judge. 

W.  E.  Dean  was  convicted  of  crime,  and 
appeals.    Appeal  dismissed. 

Riddle,  Bennett  &  Mitchell,  of  Vlnita,  and 
O.  F.  Mason,  of  Miami,  for  plaintiff  In  error. 
B.  McMillan,  Asst  Atty.  Gen.,  for  tbe  State. 

DOXIiE,  P.  J.  Under  an  Indictment  prof- 
fered by  the  grand  jury  of  Ottawa  county, 
the  plalBtUr  In  error,  W.  B.  Doan,  was  charg- 
ed with  the  crime  of  procuring  an  abortion, 
and  upon  bis  trial  before  a  jury  was  con- 
victed, and  bis  punishment  fixed  at  fifteen 
days'  confinement  in  tbe  county  jail.  Judg- 
ment and  sentence  in  pursuance  of  the  ver- 
dict was  rendered  May  7,  1914.  An  appeal 
from  the  judgment  was  attempted  to  be  tak- 
en by  forwarding  a  petition  In  error  and 
case-made  to  the  clerk  of  this  court  some 
time  in  November,  1914.  Tbe  filing  fee  of 
$15  required  by  tbe  statute  was  not  deposit- 
ed with  tbe  clerk  of  the  court,  and  he  very 
properly  refused  to  file  tbe  case,  and  re- 
turned the  same  by  express.  On  October  15, 
1915,  tbe  necessary  deposit  was  made,  and 
tbe  case  was  filed  of  that  date;  also  an  ap- 
plication to  have  the  same  filed  as  of  tbe 
date  first  received.  The  Attorney  General 
thereupon  filed  a  motion  to  dismiss  the  ap- 
peal, based  upon  the  fact  that  said  appeal 
was  not  taken  within  six  months  from  the 
time  the  judgment  was  rendered. 

}5ectlon  7,  c.  97,  Session  Laws  1913,  p.  163, 
provides: 

"Section  7.  No  cause  shall  be  docketed  nor 
process  issued  thereon  (except  where  a  proper 
affidavit  as  is  now  provided  by  law.  or  criminal 
causes  in  [which?]  the  state  of  Oklahoma  ia  ap- 
pellant) until  the  plaintiff  in  error  or  appellant 
shall  pay  to  the  clerk  fifteen  dollars  advance  fees ; 
and  when  said  sum  shall  have  been  exhausted  by 
proper  charges  in  said  cause,  the  clerk  shall  re- 

?ivire  the  plaintiff  in  error  or  appellant  to  make 
briber  deposit  of  a  sufficient  sum  to  cover  all 
additional  costs  that  may  accrue  in  said  cause." 


An  appeal  may  be  takto  by  tbe  defendant, 
as  a  matter  of  right,  from  any  judgment  in 
a  criminal  action  against  him,  but  the  man- 
ner of  taking  and  perfecting  an  appeal  is  a 
proper  matter  for  legislative  control;  and, 
under  the  statute  requiring  the  plaintiff  In 
error  to  pay  to  the  clerk  $15  advance  fees, 
and  when  said  snm  shall  have  been  exhaust- 
ed by  proper  charges  to  make  further  deposit 
of  a  sufficient  sum  to  cover  all  additional 
costs  that  may  accrue,  or,  In  lieu  of  such 
payment,  an  affidavit  showing  that  the  plaln- 
tUt  in  error  is  wholly  without  means,  and 
by  reason  of  his  poverty  is  unable  to  pay  the 
costs  of  tbe  appeal,  the  $15  advance  fees 
must  be  paid  to  the  clerk,  or,  in  lieu  thereof, 
a  proper  affidavit  must  be  filed  in  the  case 
within  six  months  from  the  date  on  which 
the  judgment  appealed  from  was  rendered. 
In  this  case  It  Is  not  shown  that  tbe  petition 
In  error  and  case-made  were  received  at  the 
office  of  the  clerk  within  six  months  from 
the  date  of  the  judgment  and  the  $15  ad- 
vance fees  were  not  paid  to  the  clerk  until 
nearly  a  year  and  a  half  after  the  date  of 
the  judgment 

The  plaintiff  In  error  having  failed  to  pay 
to  the  clerk  the  $15  advance  fees  within  six 
months  from  the  date  of  the  judgment,  it 
follows  that  the  motion  to  dismiss  the  ap- 
peal is  well  taken  and  should  be  sustained. 

The  appeal  herein  is  therefore  dismissed. 

FtJRMAN  and  ARMSTRONG,  JJ.,  concur. 


WEIRMAN  V.  STATE.     (No.  A-23e9.) 

(Criminal  Court  of  Appeals  of  Oklahoma.    Oct 

30,  1915.) 

(SylUibut  hy  the  Court.) 

Intoxicatinq  Liquobb  <S=>236  —  Unlawful 

Possession— EviDE.vcE. 

In  a  prosecution  for  having  possession  of 
intoxicating  Uqaors  with  intent  to  violate  pro- 
visions of  the  prohibitory  law,  where  the  evi- 
dence shows  that  the  amount  of  such  liquors  in 
tbe  defendant's  possession  at  his  home  was  less 
than  the  amount  prescribed  by  section  6,  c.  26, 
Sess.  Laws  1913,  declaring  that  the  keeping  in 
excess  of  a  certain  amount  of  intoxicating  liq- 
uors "shall  be  prima  facie  evidence  of  an  inten- 
tion to  convey,  sell  or  otherwise  dispose  of  such 
liciDors,"  and  where  there  is  a  total  absence  of 
direct  or  presumptive  evidence  to  sustain  the 
charge,  the  judgment  of  conviction  will  be  re- 
versed. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
LAquora,  Cent  Dig.  $g  30&-322;  Dec.  Dig.  «=» 
286.] 

Appeal  from  County  Court,  Pawnee  Coun- 
ty; Gea  C.  Merritt,  Judge. 

J.  A  Welrman  was  convicted  of  a  viola- 
tion of  the  prohibitory  law,  and  appeals. 
Reversed. 

McNeill  &  McNeill,  of  Pawnee,  for  plain- 
tiff in  error.  S.  P.  Freeling,  Atty.  Gen.,  and 
R.  McMillan,  Asst  Atty.  Gen.,  for  the  State. 

PER  CURIAM,     iplalntlft  In  error,  J.  A. 
1  Welrman,  was  convicted  and  sentenced  to 
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pay  a  fine  of  (50  and  be  confined  In  the  coun- 
ty jail  for  30  days,  upon  an  Information 
cbarglng  tbat  <m  the  12th  day  of  May,  1914, 
he  and  his  wife,  Loa  Welrman,  did  have  the 
unlawfal  poseesslon  of  certain  beer  with  the 
unlawful  intent  to  sell  the  same  When  the 
case  was  called  for  trial,  it  was  shown  that 
Mrs.  Welrman,  by  reas<Hi  of  sickness,  was 
unable  to  leave  her  home  to  attend  the  trial. 

Upon  the  separate  trial  of  the  plaintiff  in 
error,  the  evidence  for  the  state  shows  that 
the  sheriff,  nndersherUf,  and  county  attor- 
ney, in  executing  a  seardi  warrant,  visited 
the  home  of  the  defendants,  and  there  found 
about  GO  bottles  of  beer  and  a  bottle  of  whis- 
ky. The  possessioa  of  said  liquor  was  the 
only  inculpatory  fact  proven. 

When  the  state  rested,  the  defendant  filed 
the  following  motion: 

"Mr.  McNeill:  Cornea  now  the  defendant 
herein  and  moves  the  conrt  to  instruct  the  jury 
to  retnm  a  verdict  of  DOt  guilty,  for  the  rea- 
son that  the  evidence  offered  on  behalf  of  the 
state  is  not  sufficient  to  sustain  a  verdict  of 
guilty,  the  state  having  introduced  no  evidence 
except  that  at  the  residence  of  the  defendant  was 
60  quarts  of  beer  and  one  quart  of  whisky,  the 
same  being  less  than  one  gallon  of  whisky,  and 
less  than  one  cask  of  beer,  therefore  being  noth- 
ing more  than  the  mere  possession  of  liquor, 
and  not  of  a  sufficient  amount  to  create  the 
presumption  tbat  the  same  was  held  for  sale. 

"The  Court:     Overruled." 

As  a  witness  in  his  own  behalf  the  defend- 
ant testified  that  five  or  six  days  prior  to 
the  seizure  he  had  received  a  barrel  of  beer, 
and  introduced  the  records  of  the  express 
company  showing  this  f&ct;  that  he  and  his 
family  had  consumed  about  20  bottles  of 
beer,  and  he  had  60  left  when  the  s^zoze 
was  mada 

The  assignments  of  error  question  the  suf- 
ficiency of  the  evidence  to  support  the  ver- 
dict, and  it  la  urged  that  the  evidence  for 
the  state  shows  that  the  search  warrant  Is- 
sued and  the  liquor  was  seized  in  direct  vio- 
lation of  the  statute  which  provides: 

"No  warrant  shall  be  issued  to  search  a  pri- 
vate residence,  occupied  as  such,  unless  it,  or 
some  part  of  it,  is  used  as  a  store,  shop,  hotel, 
boarding  house,  or  place  for  storage,  or  unless 
such  residence  is  a  place  of  public  resort."  Sec- 
tion 8616,  Rev.  Laws. 

We  have  carefully  examined  the  record, 
and  are  fully  convinced  that  the  evidence  in 
this  case  is  entirely  insufl[lclent  to  sustain 
the  conviction.  The  rule  of  evidence  pre- 
scribed by  the  statute  in  cases  of  this  kind 
(section  6,  a  26,  Session  Laws  1913),  declar- 
ing that  the  keeping  in  excess  of  "one  gallon 
of  spirituous,  or  one  gallon  of  vinous,  or 
more  than  one  cask  of  malt  liquors,  or  any 
Imitation  thereof,  or  substitute  therefor, 
*  *  *  shall  be  prima  fade  evidence  ot 
an  Intention  to  convey,  sell,  or  otherwise  dis- 
pose of  such  liquors,"  was  not  met  by  the  evi- 
dence in  this  case.  For  this  reason,  in  the 
absence  of  any  evidence  from  which  the  Jury 
could  rationally  conclude  that  the  defendant 
was  guilty,  we  think  it  would  have  been  a 


proper  exercise  of  the  power  vested  In  the 
trial  court  to  have  advised  an  acquittal  of 
the  defendant  upon  the  ground  that  the  evi- 
dence was  insufficient  to  sustain  a  convic- 
tion. There  is  nothing  in  the  testimony  of 
the  witnesses  for  the  state  tbat  tends  to 
show  that  the  defendant's  home,  where  the 
liquor  was  seized,  came  within  any  of  the 
exceptions  of  the  statute  above  quoted. 

In  Foreman  v.  Stat^  8  OU.  Cr.  480,  128 
Pac.  UOl,  it  is  said: 

"The  Bill  of  Bights  is  something  more  than 
a  mere  compilation  of  glittering  generalities. 
Some  of  its  provisions  constitute  a  formal  and 
public  declaration  of  popular  rights  and  liber- 
ties. The  guaranty  in  article  2,  I  30  (section 
38,  Williams'),  that  the  right  of  the  people  to 
be  secure  in  their  persons,  houses,  papers,  and 
effects  against  unreasonable  searches  or  seisnrea 
shall  not  be  violated  should  be  respected  by  all 
peace  officers  and  law-abiding  citizens."  And 
the  statute  (section  3616,  Rev.  Laws)  is  in  ac- 
cordance with  the  Bill  of  Rights. 

Because  the  evidence  is  insufficient  to  sap- 
port  Ute  verdict,  the  Judgment  is  revenei. 


GORDON  V.  STATE.    (No.  A-227a) 

(Criminal  Court  of  Appeals  of  Oklahoma. 

Oct  27, 1916.) 

(Byllabui  by  tke  OemrtJ 

CanoNAiiLAW  <a»106&— Appeai>— Dibotswat.. 
In  felony  cases  the  appeal  must  be  taken 
within  six  months  after  the  judgment  is  render- 
ed. Section  6991,  Rev.  Lawa  In  sudt  cases 
the  appeal  is  taken  by  filing  in  this-  court  a 
petition  in  error  with  case-made  attached,  or 
transcript  of  the  record,  together  with  proof 
of  service  of  notices  of  appeal  as  require  by 
statute,  and  when  this  is  not  done  within  the 
time  prescribed  b^  the  statute,  this  court  does 
not  acquire  jurisdiction  of  the  appeal,  and  such 
an  appeal  wUl  be  dismissed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  2601-2689;  Dec.  Dig.  «s» 
1060.] 

Appeal  from  District  Court,  Le  Flore 
County;  W.  H.  Brown,  Judge. 

John  Gordon  was  convicted  of  murder,  and 
appeals.   Appeal  dismissed. 

Tom  W.  Neal,  ot  Poteau,  for  plaintiff  la 
error.  Chas.  West,  Atty.  Gen.,  and  C.  J. 
Davenport,  Asst  Atty.  Gen.,  for  the  State. 

DOTLE,  P.  J.  Under  an  indictment  pre- 
ferred by  the  grand  Jury  of  Le  Flore  county, 
wherein  the  plaintiff  in  error,  John  Gordon 
and  Sam  Gordon  were  Jointly  charged  with 
the  murder  of  one  Lewis  Johnson,  In  said 
county,  on  or  about  the  22d  day  of  October, 
1912,  the  plaintiff  in  error  was  uiwn  his 
separate  trial  convicted  of  murder,  and  his 
punishment  fixed  at  ImprlaiHiment  In  the 
penitentiary  for  life.  Judgment  and  sen- 
tence in  pursuance  ot  the  verdict  was  ren- 
dered on  the  26th  day  of  November,  1913. 
From  the  Judgment  an  appeal  was  attempted 
to  be  taken  by  filing  in  this  court  on  Wed- 
nesday, May  27,  1914,  a  petition  in  error 
with  case-made. 
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Tbe  Attorney  General  bas  filed  a  motion 
to  dlsmlaa  the  appeal,  baaed  upon  the  fact 
that  said  appeal  waa  not  taken  within  six 
nxmtha  from  tbe  date  on  which  the  Judg- 
ment waa  rendered.  . 
Section  S9dJL,  Bev.  Laws,  provides: 
"In  felony  caaea  the  appeal  must  be  taken 
witliin  six  months  after  the  judgment  ia  ren- 
dered." 

Section  5341,  Bev.  Laws,  provides: 
"The  time  within  which  an  act  is  to  be  aone 
shall  be  computed  by  excluding  the  first  day, 
and  including  the  last ;   if  the  last  day  be  Sun- 
day, it  shall  be  excluded." 

Section  2942,  Rev.  Laws,  provides: 
"nw  word  'year'  meana  a  calendar  year,  and 
'month,'  a  cailendar  month.  Fractions  of  a 
year  are  to  be  computed  by  the  number  of 
months,  thus:  half  a  year  is  six  months.  Frac- 
tions of  a  day  are  to  be  disregarded  in  compn- 
tationa  which  include  more  than  one  day,  and 
involve  no  question  of  priority." 

In  the  case  of  Barks  v.  State,  11  Okl.  Cr. 
466,  147  Paa  1066,  It  Is  said: 

"An  appeal  from  a  judgment  of  conviction  in 
a  felony  case  is  taken  by  filing  in  this  court  a 
petition  in  error  with  case-made  or  transcript 
of  the  record  attached,  together  with  proof  of 
service  of  the  notices  of  appeal  as  reouired  by 
statute  (section  6092,  Bev.  Laws).  When  this 
is  not  done  within  the  time  allowed  by  statute 
<secti<Hi  6991,  Rev.  Laws),  this  court  does  not 
ac^iire  jorisdiction  of  the  appeal." 

In  this  case  it  appears  from  the  record 
that  the  petition  in  error  and  case-made  was 
not  filed  with  the  derk  of  this  court  within 
six  months  after  the  Jadgment  was  rendered. 
It  was  one  day  too  late.  It  follows  that  the 
motion  to  dismiss  the  appeal  should  be  sus- 
tained. 

We  may  remark,  however,  that  an  exami- 
nation of  the  record  discloses  that  the  sole 
assignment  of  error  relied  upon  for  reversal 
Is  witbont  merit  It  also  appears  that  the 
homicide  charged  was  one  of  four  or  five, 
tbe  immediate  results. of  a  sanguinary  meite 
occurring  at  a  negro  festival  held  in  a  dniT<^ 
at  a  place  called  Cedars. 

Tbe  motion  to  dismiss  will  be  sustained, 
and  it  is  ordered  that  the  purported  appeal 
be^  and  the  same  is  hereby,  dismissed. 

rUBHAN,  and  ABMSTBONO,  JTJ.,  ooncor. 


CLABK  V.   STATE.     (No.  A-2277.) 

<CMmlnal  Court  of  Appeals  of  Oklahoma. 
Oct  23,  1916.) 

Aiweal  from  District  Court,  Le  Flore  Coun- 
ty; W.  H.  Brown,  Judge. 

Walaey  Clark  was  convicted  of  murder, 
and  appeals.  .Appeal  dismissed. 

Tom  W.  Neal,  of  Fotean,  for  plaintiff  in 
error.  Cbas.  West,  Atty.  Gen.,  and  O.  J. 
Davenport,  Asst  Atty.  Gen.,  for  the  State. 

FEB  CURIAM.  The  plaintiff  In  error, 
Walsey  Clark,  was  Indicted  for  the  crime  of 
mnrder,  allegied  to  have  been  committed  in 


Le  Flore  county  October  22,  1912,  by  shoot- 
ing with  a  pistol  one  Evans  Johnson.  Upon 
his  plea  of  not  guilty  be  was  tried  and  con- 
victed of  murder,  and  his  punishment  fixed 
at  imprisonment  in  the  penitentiary  for  Ufe. 
In  pursuance  of  the  verdict  the  court  render- 
ed Judgment  on  tbe  26th  day  of  November, 
1913.  From  tbe  Judgment  an  appeal  was  at- 
tempted to  be  taken  by  filing  In  this  court 
on  Wednesday,  May  27,  1914,  a  petition  in 
error  with  case-made. 

The  Attorney  General  has  filed  a  motion  to 
dismiss  the  appeal,  based  upon  the  fact  that 
said  appeal  was  not  taken  within  six  months 
from  tbe  date  on  which  the  Judgment  was 
rendered.  The  question  raised  by  the  motion 
to  dismiss  is  identical  with  the  question  pre- 
sented in  the  companion  case  of  Gordon  v. 
State,  152  Pac  142,  this  day  decided.  For 
the  reasons  given  in  the  opinion  in  that  case, 
the  motion  to  d<«""iBH  the  appeal  wUl  be  sus- 
tained. 

It  is  therefore  ordered  that  the  purported 
appeal  be,  and  the  same  is  hereby,  dismissed. 


STATE  ex  rel.   CHAMBERLAIN  et  aL  v. 

HOWELL,  Secretary  of  State. 

(No.  12886.) 

(Supreme  Court  of  Washington.    Dec.  1, 1915.) 

En  Banc.  Application  by  tbe  State,  on  thit 
relation  of  Fred  J.  Chamberlain  and  others 
for  a  writ  of  mandamus  against  I.  M.  How- 
ell, as  Secretary  of  State.    Writ  denied. 

Govnor  Teats,  Leo  Teats,  and  Ralph  Teats, 
all  of  Tacoma,  for  relators.  W.  V.  Tanner 
and  Scott  Z.  Henderson,  both  of  Olympia, 
for  respondent 

PE<B  CUBIAM.  TUs  proceeding  submits 
the  identical  question  passed  upon  in  State 
ex  rel.  Chamberlain  v.  Howell,  80  Wash. 
692,  142  Pac.  1,  and  is  a  frank  admission  to 
obtain  a  resubmission  of  tbe  question  there 
decided.  A  majority  of  the  court  still  adhere 
to  the  views  then  expressed,  and  for  the  rea- 
sons there  given  the  writ  is  denied. 


PEOPLE  ▼.  LOOMIS  et  aL     (No.  8299.) 

(Supreme  Court  of  Colorado.    Oct  4,  1915.) 

Baxc  €=374— Bail  Bond— Liabeutt  or  StrBs- 
TIK8— "Suarrr." 

Defendants  were  sureties  on  the  hail  bond 
of  one  who  appealed  from  a  conviction.  The 
judgment  was  reversed  and  case  remitted  for 
further  proceedings.  For  some  months  after  re- 
mand the  principal  remained  within  the  juris- 
diction, and  several  continuances  were  granted. 
Thereafter  an  alias  capias  was  issued,  and  deliv- 
ered to  the  sheriff,  who  on  information  furnished 
by  the  sureties  took  the  principal  in  custody. 
Rev.  St.  1908,  {  1948,  i^rovides  that  sureties 
may  surrender  their  principal.  Held,  where  the 
principal  escaped  from  the  sheriff,  the  sureties 
were  not  liable,  and  a  forfeiture  of  the  bond 
could  not  be  declared,  for  sureties  are  merely 


»For  other  eases  Ma  same  topic  and  KBT-NUMBBR  la  all  Ksy-Numberad  Dlgut*  sad  Iqdtxw 

Digitized  by 


/Google 


lU 


162  PACinO  BfiPORTEB 


(CoIOk 


the  Jailers  of  their  principal,  and  when  they  de- 
liver him  to  the  state,  their  liability  ends. 

[Ed.  Note. — For  other  cases,  see  Bail,  Cent. 
Dig.  §§  28&-30e,  313,  314j   Dec.  Dig.  <g=>74. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Surety.] 

Error  to  District  Court,  City  and  County 
of  Denver;    Charles  Ca vender.  Judge. 

Proceedings  by  the  People  of  the  State  of 
Colorado  against  Lee  L.  Loomls  and  an- 
other, to  forfeit  a  ball  bond.  There  waa  a 
Judgment  for  defendants,  and  the  People 
bring  en-or.     AflSrmed. 

John  A.  Rush,  Dlst  Atty.,  Robert  H.  Kane, 
Deputy  Dlst.  Atty.,  and  Wayne  C.  Williams, 
Asst.  Dlst.  Atty.,  all  of  Denver,  for  plaintiff 
in  error.  Charles  A.  Murray,  of  Denver, 
for  defendants  In  error. 

WIIITE,  J.  Carlton  M.  Hedrlck  was  con- 
victed of  embezzlement  In  the  district  court 
of  the  city  and  county  of  Denver.  To  the 
Judgment  entered  thereon  he  prosecuted  writ 
of  error  in  this  court,  and  In  due  time  an  or- 
der was  entered  granting  a  stay  of  execu- 
tion of  the  judgment  upon  condition  that  be 
enter  Into  a  recognizance  to  the  people  be- 
fore the  sheriff  of  the  county  In  a  designated 
sum.  A  bond,  with  Hedrlck  as  principal  and 
William  A.  McCutcheon  and  Lee  L.  Loomls, 
sureties  therein,  was  tendered  to  and  ap- 
proved by  the  sheriff,  and  Hedrlck  released. 
The  superseded  judgment  was  by  this  court 
reversed,  and  a  remittitur  Issued  to  the  dis- 
trict court  for  further  proceedings  in  the 
premises.  The  proceeding  at  bar  Involves 
the  liability  of  the  sureties  upon  the  Hedrlck 
bond.  The  Issues  were  determined  In  their 
favor  on  the  pleadings  upon  motions  Inter- 
posed for  judgment  thereon  by  all  the  par- 
ties to  the  controversy,  and  the  people  here- 
in seek  to  have  that  judgment  reversed.  The 
validity  of  the  bond  Is  questioned  on  the 
ground  that  certain  conditions  required  by 
the  statute  to  be  Inserted  therein  are  wholly 
omitted  therefrom.  We  shall  not  consider 
the  validity  of  the  bond,  for  It  is  dear  that 
matters  and  things  occurring  subsequent  to 
Its  execution  have  released  the  sureties  of 
liability  thereon.  The  undisputed  facts  show 
that  during  the  time  the  cause  was  pending 
in  this  court,  and  for  some  months  after  It 
was  remanded  to  and  entered  upon  the  dock- 
et of  the  district  court,  Hedrlck  remained 
within  the  jurisdiction  of  the  court,  and  In 
no  way  violated  any  order  In  the  premises; 
that  several  continuances  of  the  cause  were 
er.tered  in  the  district  court,  but  Hedrlck  did 
not  personally  appear;  that  thereafter  an 
alias  capias  was  Issued  in  the  cause  from  the 
district  court  and  delivered  to  the  sheriff, 
commanding  him  to  take  the  body  of  Hedrlck 
and  safely  keep  him  so  that  he  might  be  and 
appear  before  the  said  court  forthwith ;  that 
thereupon  the  sheriff  advised  the  sureties 
on  Hedrick's  bond  that  Hedrlck  was  wanted 


in  the  court  under  tlie  aforesaid  capias; 
that  the  sureties  ascertained  the  whereabouts 
of  Hedrlck  and  informed  the  sheriff  where 
he  could  be  found ;  that  the  sheriff  then  and 
there  arrested  Hedriok  and  took  Mm  Into 
actual  custody,  and  so  held  him  for  some 
time,  when  he  escaped,  and  has  not  been 
heard  of  since;  that  thereafter  the  sheriff 
was  directed  to  bring  the  aforesaid  bond 
Into  court,  which  was  done,  and  an  order 
of  forfeiture  was  entered  thereon.  The 
pleadings  of  defendants  in  error  contain  the 
further  allegation,  which  Is  denied  by  plain- 
tiff In  error,  that  the  sureties,  or  one  of 
them,  directed  the  sheriff  to  take  Hedrlck 
Into  custody  under  the  capias,  and  Informed 
the  sheriff  that  the  sureties  thereby  surren- 
dered Hedrlck  and  would  not  be  further  re- 
sponsible on  account  of  the  bond,  and  that 
the  sheriff  so  agreed. 

Without  regard  to  the  controverted  allega- 
tions of  the  pleadings,  the  admitted  facts 
contained  therein  exonerate  the  sureties  from 
all  liability  upon  the  bond.  Upon  the  re- 
lease of  a  person  on  bail  he  Is,  In  contempla- 
tion of  the  law,  in  the  custody  of  his  sure- 
ties; and  the  consideration  of  the  bond,  ac- 
cruing to  the  sureties.  Is  his  freedom  from 
any  other  custody.  The  liability  of  the  sure- 
ties is  based  upon  their  legal  authority  over 
the  person  balled.  If  they  desire,  they  may, 
with  or  witliout  a  reason  therefor,  at  any 
time  before  an  execution  is  ordered  against 
them  because  of  the  forfeiture  of  the  bond 
by  their  principal,  seize  and  surrender  him 
to  the  sheriff  of  the  county  wherein  the 
bond  shall  have  been  taken,  and  the  sheriff. 
If  at  the  same  time  there  Is  delivered  to  him 
a  certified  copy  of  the  bond,  cannot  refuse  to 
take  the  principal  Into  custody,  and  in  writ- 
ing acknowledge  such  surrender.  Section 
1948,  Rev.  Stat.  1908.  If  Hedrlck,  the  prin- 
cipal In  the  bond,  had  not  appeared  in  the 
district  court  in  conformity  with  his  obliga- 
tion, the  people  might  have  had  a  forfeiture 
declared  and  a  scire  facias  issued  to  and 
served  upon  the  sureties,  and  If  no  action 
on  the  part  of  the  people  had  intervened,  and 
the  sureties  failed  to  produce  the  principal, 
a  judgment,  absolute  against  them,  could 
have  been  entered.  The  people,  however.  In 
no  wise  attempted  to  follow  this  procedure. 
On  the  contrary,  without  attempting  to  de- 
clare a  forfeiture  of  the  bond,  they  acted  af- 
firmatively In  the  premises,  and  put  it  out 
of  the  power  of  the  sureties  to  maintain  cus- 
tody of  their  principal,  or  to  seize  him  for 
the  purpose  of  delivering  him  to  the  sheriff. 
Tlie  people  by  the  second  capias  demanded 
the  custody  of  Hedrlck  and  commanded  the 
sheriff  to  take  possession  of  him.  The  sure- 
ties had  the  right,  under  the  statute,  to  sur- 
render the  custody  of  their  principal  to  the 
sheriff,  and  when  they  did  so,  upon  demand 
of  the  people,  he  was  as  legally  In  the  custody 
of  the  state  as  if  the  sureties  had  delivered 
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bim  to  tbe  Bheriit  tinder  strict  compliance 
with  the  terms  of  the  statute.  It  must  be 
presumed  that  the  capias  was  lawfully  ia- 
Boed,  and  when  the  principal  was  taken  in- 
to custody  thereunder  and  the  sureties  ac- 
quiesced therein  it  was,  in  law  and  fact,  the 
reassumptlon  by  tbe  people,  through  court 
procedure,  of  toll  antbority  over  the  accused 
In  relation  to  tbe  offense  with  which  he  was 
charged  and  for  which  the  bond  was  given. 
It  was,  in  substantial  effect,  the  taking  taxis:, 
with  the  consent  of  the  surges,  of  the  con- 
sideration which  they  received  for  executing 
the  bond.  This  necessarily  rendered  tbe 
bond  noneffective  and  released  tta«  sureties 
troxa  obligation  In  the  premises.  We' are  sat- 
isfied that  the  trial  court  bad  a  right  con- 
ception of  the  law  under  tbe  facts  of  this 
case,  and  the  Judgment  is  therefore  affirmed. 
Judgment  affirmed. 

OABBEBT,  O.  J.,  and  BAILBY,  J.,  concur. 


TJNITBiD   STATES  v.    PALISADE    IRR 
DIST.  et  al.    (No.  8414.) 

(Supreme  C!ourt  of  Colorado.     Oct  4,  1915.) 

Appeai.  and  Bbbob  «=>70  —  Dbcisions  Re- 
viewable—Finality  OP  Detebminahon. 
In  a  proceeding  to  adjadicate  water  rights 
to  which  the  United  States  was  a  party,  the 
decree  recited  that  no  conatractioii  work  had 
been  done  on  the  govenunent  canal,  as  owner  of 
which  the  government  claimed  the  right  to  take 
water,  and  adjudged  that  the  priority  of  such 
canal  was  thereby  fixed  as  No.  10,  provided  the 
'work  of  coustiuction  was  prosecuted  diligently 
and  the  water  applied  to  the  lands  thereunder 
within  a  reasonable  time.  Held  that,  so  far  as 
the  United  States  was  concerned,  the  decree  was 
interlocutory  only  and  not  final,  and  error  would 
not  lie,  as  the  decree  did  not  give  or  recognize 
any  eziating  right  but  merely  prescribed  the  con- 
ditions under  which  the  right  mi^ht  be  secured 
and  courts  cannot  consider  questions  which  are 
presented  only,  by  assuming  the  existence  of  that 
which  may  never  exist. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  $§  367-878,  386,  411;  Dec. 
Dig.  <8=»70.] 

Error  to  District  Court,  Mesa  (3ounty; 
Cbarles  Cavender,  Judge. 

Proceeding  between  the  United  States  of 
America  and  tbe  Palisade  Irrigation  Dis- 
trict and  others,  for  the  adjudication  of  wa- 
ter rights.  To  review  the  decree,  the  United 
States  brings  error.  On  motion  to  quasb  the 
writ  of  error.  Motion  sustained,  and  writ 
quashed. 

Ethelbert  Ward,  Special  Asst  Atty.  Gen., 
of  Denver,  and  A.  R.  Honnold,  of  Scottsbluff, 
Neb.,  for  the  United  States.  Stroud  M.  Lo- 
gan and  Samuel  O.  McMullin,  both  of  Grand 
Junction,  for  defendants  in  error. 


TELLEai,  J.  The  plaintiff  in  error  was  a 
party  to  a  proceeding  for  the  adjudication  of 
water  rights  in  water  district  No.  42  in  Mesa 
county,  claiming,  as  owner  of  tbe  Grand  Val- 


1^  project,  or  government  blgb  line  canal, 
1,200  cubic  feet  of  water  per  second  from 
the  Grand  river.    The  decree  recites: 

"That  at  the  time 'the  evidence  was  taken 
concerning  ditches  on  the  Grand  river  no  con- 
struction work  had  been  done  on  Said  canal, 
and  the  extent  and  character  of  the  appropria- 
tion cannot  now  be  fixed.  •  •  »  That  the 
priority  of  said  canal  is  hereby  fixed  as  No.  10 
from  the  Grand  river,  provided  that  the  work  of 
construction  is  prosecuted  diligently  and  water 
applied  to  the  lands  thereunder  within  a  reason- 
able time." 

Defendants  in  error  now  move  to  quasb 
tbe  writ  of  error  upon  the  ground  that  tbe 
decree,  so  far  as  it  affected  the  claims  oC 
the  plaintiff  in  error,  "is  not  a  final  order. 
Judgment,  or  decree." 

Decrees  similar  to  the  one  in  question,  con- 
taining provisions  for  tbe  future  ascertain- 
ment and  settlement  of  rights  to  water,  have 
several  times  been  before  this  court.  We 
have  there  held  that  so  much  of  tbe  decree 
as  related  to  future  appropriation  of  water 
by  application  to  a  beneficial  use  is  interlocu- 
tory. In  Crawford  Company  v.  Needle  Rock 
Company,  50  Colo.  176,  114  Pac.  655,  it  is 
said: 

"We  are  of  the  opinion  that  the  decree  of 
1889  has  both  absolute  and  interlocutory  fea- 
tures. Absolute  as  to  that  portion  decreeing 
that  there  shall  be  permitted  to  flow  into  tbe 
respective  ditches  the  amount  of  water  that  had, 
at  that  date,  been  applied  to  a  beneficial  use, 
interlocutory  as  to  the  remainder  of  tbe  carry- 
ing capacity  of  such  ditches.  At  the  time  of  the 
entry  of  the  decree,  the  court  established  in  each 
ditch  an  absolute  right  to  the  full  amount  of  wa- 
ter per  second  of  time  that  had  been  ap_plied  to 
a  beneficial  use,  and  gave  such  appropriation  a 
number,  and,  to  that  extent,  it  was  absolute. 
It  tentatively  recognized  an  inchoate  right  to  ad- 
ditional water,  which  inchoate  right,  if  of  any 
validity,  might  become  an  absolute  right,  undw 
the  doctrine  of  relation,  if  the  water  was  ap- 
plied to  a  beneficial  use  with  due  diligence.  As 
the  absolute  right  established  could  lawfully  be 
based  only  upon  the  application  of  the  water  to 
a  beneficial  use,  the  right  decreed  must  be  meas- 
ured thereby.  This  was  the  extent  of  the  court's 
authority  in  the  premises,  atid,  the  decree  being 
susceptible  of  that  construction,  such  must  be 
the  meaning  ascribed  to  it." 

To  tbe  same  effect  are  the  cases  of  Dradi 
y.  Isola,  48  C!oIa  134,  109  Pac.  748,  and  Con- 
ley  V.  Dyer,  43  Colo.  22,  85  Pac.  304. 

It  is  evitle&t  that  no  part  of  this  decree  af- 
fecting any  ri%ht  of  plaintiff  in  error  is  final. 
The  decree  simply  provides  that,  if  plaintiff 
in  error  prosecutes  with  diligence  the  work  of 
constructing  Its  canal,  and  applius  water  to 
the  irrigation  of  lauds  thereunder  wlthlD  a 
reasonable  time,  it  will  be  entitled  to  priority 
Na  10  from  Grand  river.  It  does  not  give 
or  recognize  any  existing  right,  but  merely 
prescribes  the  conditions  under  which  the 
right  may  be  secured.  To  treat  tbe  decree 
as  possibly  affecting  adversely  tbe  rights  of 
plaintiff  in  error  is  to  assume  that  It  will 
comply  with  all  the  conditions  Imposed,  and 
secure  water  rights  which  would  be  of  great- 
er value,  or  extent,  but  for  error  In  tbe  de- 
cree.   Courts  do  not  sit  to  consider  questions 
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which  are  presented  only  by  assuming  the  ex- 
istence of  that  which  may  never  exist 

That  part  of  the  decree  by  which  plaintiff 
In  error  is  affected  being  tnterlocatory,  the 
motion  to  quash  the  writ  of  error  Is  sustain- 
ed, and  the  writ  Is  quashed. 

Sustained  and  quashed. 

GABBliRT,  0.  J.,  and  HILL,  J.,  concurring. 


PEOPLE  y.  BBEBLIE  et  aL     (No.  8326.) 
(Supreme  Court  of  Colorado.    Oct  4,  1915^) 

1.  Bail  «=>59— Conditions  of  Bond. 

Rev.  St  1908,  $  1934,  provide  that  "aU  re- 
cognizances taken  in  pursuance  of  tliia  section 
shall  require  the  accused  to  appear  at  and 
on  the  first  day  of  the  next  district  court  or 
if  the  court  be  then  sitting,  on  some  day  of  the 
term  to  be  therein  designated."  Defendants 
were  required  by  a  justice  to  furnish  a  recog- 
nizance to  appear  in  the  district  court  on  a 
certain  day  and  "from  day  to  day  and  from 
term  to  term  thereafter."  The  defendant  ap- 
peared on  the  first  day,  but  failed  to  appear  up- 
on the  third  continuance,  i^eld,  that  the  re- 
cognizance was  void,  because  its  terms  were 
more  onerous  than  tiioae  of  the  statute,  were 
not  mentioned  therein,  and  the  justice  had  no 
authority  to  change  the  statutory  requirements. 
[Ed.  Note. — For  other  cases,  see  BaiL  Cent 
Dig.  H  256^-262;   Dec.  Dig.  <8=>69.] 

2.  Bah,    *=»76  —  OoNSTBUtrnoN  —  Fuwtlii- 
iCBNT  OF  Conditions— LiABiLiTT. 

After  a  recognizance  was  given  before 
a  Justice  to  appear  in  the  district  court  on  a 
day  certain,  defendant  appeared,  was  arraigned, 
his  ball  fixed,  his  plea  entered,  and  he  was  al- 
lowed to  depart,  but  failed  to  appear  on  the 
third  continuance.  Held,  that  the  conditions  of 
tlie  recopiizance  under  Rev.  St  1908,  {  1934, 
were  fulfilled  by  the  appearance  and  arraign- 
ment, and  the  surety  was  discharged. 

[Ed.  Note. — For  other  cases,  see  Bail,  Cent 
Dig.  H  309-312,  81B-d21;  Dec.  Dig.  «=975.] 

Error  to  District  Court,  City  and  County 
of  Denver;  Charles  C.  Butler,  Judge. 

Scire  facias  by  the  People  of  the  State  of 
Colorado  against  Frank  Eberlie  and  another. 
Demurrer  to  the  answer  was  overruled,  from 
which  order  the  People  bring  error.    Affirmed. 

John  A.  Bosh,  Dlst  Atty.,  and  Robert  H. 
Kane,  Deputy  Dist  Atty.,  both  ot  Driver, 
for  the  People.  Dayton  &  Denloos  and 
Frank  A.  Pettlbone,  all  of  Denver,  for  de- 
fendants In  error. 


OARRIGUBS,  3.  Action  by  the  people, 
commenced  by  vnlt  of  scire  facias  Issued  July 
6,  1913,  to  recover  the  iwnalty  on  a  forfeited 
justice  recognizance. 

1.  Frank  Eberlie  was  arrested  upon  a  com- 
plaint Issued  July  6,  1909,  out  of  the  Justice 
court  wh^e  he  bad  a  prdlminary  examina- 
tion and  July  12,  1909,  was  bound  over  to  the 
district  court  on  a  criminal  charge.  He  gave 
a  recognizance  signed  by  himself  as  principal 
and  defendant  Kodi  as  surety,  conditioned 
for  his  appearance  at  the  district  court,  then 
sitting  In  and  for  the  dty  and  county  of  Den- 
ver, (HI  the  fourth  Saturday  of  July,  being 


July  24,  1909,  and  to  remain  from  day  to  day 
and  term  to  term  thereof  and  to  abide  the 
order  of  the  court  and  not  depart  without 
leave  and  then  and  there  to  aniRver  unto- any 
diarge  that  might  be  preferred  against  him. 
July  13,  1909,  the  transcript  of  the  Justice 
with  the  original  recognizance  having  bem 
lodged  In  the  district  conrt;  the  district  at- 
torney filed  an  Information  against  Eberlie 
based  on  the  preliminary  examination,  charg- 
ing him  with  the  same  offense  as  that  upon 
which  he  was  bound  over,  and  an  order  was 
entered  that  he  be  let  to  ball  in  the  sum  of 
$1,500.  The  case  was  continued  for  the  par- 
pose  of  taking  his  plea  and  setting  the  case 
for  trial.  Defendant  appeared  <m  July  24th, 
and  it  seems  was  released  from  custody  In 
order  that  he  might  procnre  the  $1,600  bail, 
indorsed  upon  the  capias,  required  In  the  dis- 
trict court,  and  was  ordered  to  return  on  July 
31st  of  the  April  term,  1909,  to  which  date 
the  case  was  continued.  On  July  Slst  of 
the  April  term,  1900,  defendant  appeared, 
was  arraigned,  and  pleaded  not  guilty.  The 
case  was  then  contlnned  to  September  14th, 
of  the  September  term,  and  September  22, 
1900,  the  recognizance  given  before  the  Jus- 
tice was  forfeited,  and  July  6,  1913,  a  writ 
of  sdre  fadas  Issued.  February  8,  191S, 
Koch  answered  the  writ,  admitting  the  pro- 
ceedings set  forth  therein,  bnt  alleging:  That 
the  people  onght  not  to  have  Judgment  or 
execution  against  him  on  the  recognizance  be- 
cause the  statute  under  which  It  was  taken 
only  required  the  accused  to  appear  at  and 
on  the  first  day  of  the  next  term  of  the  dis- 
trict court,  or  if  it  was  then  sitting  (which 
was  the  case)  on  a  day  of  the  term  to  be  des- 
ignated, which  was  fixed  as  July  24,  1909; 
that  the  recognizance,  in  addition  to  requir- 
ing his  appearance  on  the  day  mentioned, 
contained  the  further  conditions  that  he  ap- 
pear not  only  on  that  date,  but  from  day  to 
day  and  term  to  term  thereof  and  remain 
at  and  abide  the  order  of  the  court  and  not 
depart  the  court  without  leave  and  to  do  and 
receive  what  may  by  the  court  be  enj<dned 
upon  him;  that  the  last-mentioned  provi- 
sions are  not  required  by  the  statute,  are  il- 
legal and  void,  and  were  illegally  required 
and  ordered  by  the  Justice;  that  July  13, 
1909,  the  district  attorney  filed  an  Information 
against  defendant  in  the  district  court  charg- 
ing him  with  the  same  offense  embodied  In 
the  complaint  before  the  Justice,  whereupon 
the  Judge  of  that  court  ordered  him  let  to 
baU  In  the  sum  of  $1,500 ;  that  July  24,  1909, 
in  accordance  with  the  requirements  of  the 
Justice  recognizance,  defendant  appeared  in 
the  district  court  and  was  surrendered  by 
his  surety.  It  is  then  alleged  that  the  case 
was  continued  by  order  of  court  to  July  31, 
1909,  and  defendant  was  released  from  custo- 
dy by  the  Judge  to  afford  him  an  opportunity 
to  procure  the  required  ball;  that  July  31, 
1909,  to  which  date  the  case  had  been  con- 
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tinued,  he  again  appeared,  was  airalgned  in 
tlie  district  court,  pleaded  not  gnllty,  and 
the  case  was  cmttnaed  by  order  of  court  to 
tlie  14tli  day  of  September  of  the  Swtember 
tH-m,  which  was  without  the  knowledge  or 
consent  of  respondent  Koch.  The  district  at- 
torney demurred  to  this  answer  and,  being 
overruled,  elected  to  stand  on  the  pleadings. 
The  case  is  here  for  a  ruling  upon  the  ques- 
tion of  law  involved:  Whether,  under  the 
facts  stated,  the  surety  is  liable  up(Hi  the 
Justloe  recognizance. 

[1]  2.  While  it  is  not  directly  and  spedf- 
ically  stated  in  the  record,  we  gather  from 
the  answer  that  defendant,  after  being  ar- 
raigned in  the  district  court  July  Slst,  was 
for  some  reason  releaaed  from  custody  or 
allowed  to  go  without  furnishing  the  bond 
theretofore  ordered,  and  failed  to  appear  for 
trial  at  the  September  term.  It  is  the  con- 
tention of  the  pecHjkle  that  the  provisions  re- 
quiring defendant  to  appear  befbre  the  dis- 
trict court  July  24,  1909,  and  "from  day  to 
day  and  term  to  term  thereof  and  remain  at 
and  abide  the  order  of  the  court,  and  not  de- 
part the  court  without  leave,  then  and  there 
to  answer  unto  any  charge  that  may  be  pre- 
ferred against  him  and  to  do  and  reo^ve 
what  may,  by  the  said  court,  be  enjoined 
upon  him,"  afe  legal,  valid,  and  binding  con- 
ditions of  the  justice  recognizance,  and.  It 
being  a  continuing  obligation,  were  in  full 
force  and  eftect  until  the  final  determination 
of  the  action  in  the  district  court  Sudi  con- 
tenti<Ki  is  err«meoaa  The  power  <^  a  jus- 
tice to  take  a  criminal  recognizance  is  statu- 
tory, and  its  validity  depends  upon  a  sub- 
stantial compliance  with  the  statute.  Ckm- 
nor  T.  People,  4  OAo.  134;  Waters  v.  People, 
4  Oolo.  App.  97-101,  S5  Pac.  66.  The  statute 
provides : 

"All  recognisances  taken  in  pursuance  of 
tliis  section  shall  require  the  accused  to  appear 
at  and  on  the  first  day  of  the  n«zt  district 
court,  or  if  the  court  be  then  sitting,  on  some 
day  of  the  term  to  be  therein  designated."  Sec- 
tion 1084,  B.  B.  1906. 

This  recognizance,  in  addition  to  the  con- 
ditions specified  by  the  statute,  went  much 
further  and  required  defendant  to  appear 
from  day  to  day  and  term  to  term  thereof. 
The  justice  had  no  authority  under  the  stat- 
ute, or  without  it,  to  order,  require,  or  add 
to  the  recognizance  these  additional  require- 
ments. The  conditions  added  are  more  oner- 
ous than  those  mentioned  in  the  statute,  and, 
not  bdng  therein  qpedfled,  are  not  binding 
on  the  surety.  Tanquary  v.  People,  25  C!olo. 
App.  631,  139  Pac.  1118;  State  v.  Bobb,  39 
Mo.  App.  643;  State  v.  Lewis,  61  Mo.  App. 
633;  Turner  v.  State,  14  Tex.  App.  169; 
Dnreln  ▼.  State,  38  Kan.  485, 17  Pac.  49. 

[2]  3.  When  an  Information  is  filed  In  the 
district  court,  the  statute  makes  it  the  duty 
of  the  court  to  enter  an  order  fixing  the 
amount  of  ball — to  be  Indorsed  on  the  pro- 
cess—and the  derk  of  the  court  Is  directed 


to  issue  process  of  capias  for  the  appidien- 
8lon  of  the  defendant  The  statute  providing 
for  the  issuing  of  a  capias  and  the  Indorse- 
ment thereon  of  the  amount  of  ball  and  let- 
ting the  accused  to  bell  makes  no  exception 
of  cases  In  which  defendants  have  had  a 
preliminary  hearing,  but  applies  alike  to  all 
Informations.  The  recognizance  was  for  the 
purpose  of  insuring  the  appearance  of  the 
accused  in  the  district  court,  and  when  be 
appeared  there  as  required,  was  informed 
against  £bo  amount  of  his  bail  fixed,  was 
arraigned,  allowed  to  depart  the  court  for  the 
purpose  of  procuring  bail,  and  the  cause  con- 
tinued to  the  next  term,  the  lawful  condi- 
tions of  the  recognizance  given  before  the 
justice  had  served  their  purpose,  and  it  be- 
came null,  and  ceased  to  be  of .  any  force  and 
effect  Ck>ndltions  in  the  recognizance  not 
required  or  authorized  by  statute  were  void 
and  not  binding  on  the  surety. 

4.  Defendant  appeared  on  the  24th  day  of 
July  at  the  term  for  which  the  court  was 
then  sitting,  as  the  recognizance  required, 
and  the  case  was  continued  to  July  31st 
July  3l8t  he  appeared  again,  was  arraigned, 
the  case  continued  to  September  14th  of  the 
next  term,  and  defendant  was  permitted  to 
depart  without  giving  the  ball  required  by 
the  order  of  the  district  court  and  faUed  to 
again  ai^>ear.  The  statute  did  not  author- 
ize the  justice  to  take  a  continuing  recog- 
nizance providing  for  the  appearance  of  the 
accused  firom  term  to  term-  of  the  district 
court,  and  a  craitlnuance  of  the  case  to  the 
September  term  was  not  lawfully  within  the 
contract  or  any  legal  obligation  of  the  recog- 
nizance. State  V.  Murdock,  69  Neb.  621,  81 
N.  W.  447;  Perkins  v.  MUton,  64  Neb.  848,  90 
N.  W.  756;  State  v.  Moore,  57  Mo.  App.  662; 
Pe<9le  T.  Halner,  1  Denlo  (N.  Y.)  454 ;  Keef- 
haver  t.  Commonwealth,  2  Pen.  &  W.  (Pa.) 
240. 

We  think  the  statutory  condition  of  the 
justice  recognizance  was  performed  when 
the  district  court  took  jurisdiction  over  the 
person  of  defendant  and,  the  case  having 
been  continued  to  the  September  term,  the 
surety  <»  the  recognizance  was  not  liable  on 
account  of  his  failure  to  appear  at  such 
term.  It  was  the  duty  of  the  defendant  to 
appear  as  his  recognizance  required,  without 
arrest  upon  the  capias,  and  It  was  the  duty 
of  the  sherUf,  If  he  had  not  previously  done 
so,  after  the  court  assumed  jurisdiction  over 
the  person  of  defendant  and  he  had  been 
arraigned,  to  take  charge  of  his  person  upon 
the  capias  and  keep  him  in  custody  until 
he  furnished  the  ball  Indorsed  thereon  or 
was  otherwise  legally  discharged. 

The  judgm»it  of  the  lower  court  is  af- 
firmed, and  the  cause  remanded,  with  direc- 
tions to  dismiss  the  writ 

Affirmed. 

OABBERT,  a  J.,  and  SCOTT,  J,,  concur. 
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QUINN  ▼.  POOPLE3.    (No.  8576.) 
(Supreme  Conrt  of  Colorado.    Oct.  4,  1916.) 

1.  Obiminai,    Law   <g=s>lie6%— Vebdict— Co- 
EBcioN— Remarks  of  Jcdoe. 

Though  the  jury  which  had  just  convicted 
F.  of  murder  in  the  first  degree  assessed  his 
punishment  at  life  imprisonment,  the  jury  could 
not  have  been  influenced  to  assess  the  deatli 
penalty  against  defendant  by  the  court  in  ex- 
cusing jurors  who  had  served  in  F.'s  case,  say- 
ing that  he  thanked  them  for  their  services 
therein,  "not  for  the  verdict,"  adding  that  was  a 
matter  of  entire  indifference  to  the  court. 

lEd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §S  3114-3123;  Dec.  Dig.  <&=> 
1166%.] 

2.  Cbiminai.    Law    ^=»1171— Habicubbs    Eb- 

BOB— ABODMENT   of   COUNSEI,. 

It  cannot  be  said  that  defendant  was  prej- 
udiced by  the  remarks  of  the  district  attorney, 
what  he  said  being  preserved  only  by  affidavits, 
and,  while  defendant  alleges  that  he  comment- 
ed on  other  cases  tried  in  the  jurisdiction,  and 
asserted  that  defendant  liad  been  stealing  for 
a  living,  the  district  attorney  alleging  that  be 
referred  only  to  one  case,  and  that  in'  reply  to 
statements  made  in  reference  thereto  by  defend- 
ant's counsel  in  his  argument,  and  that  in  ref- 
erence to  defendant  stealing  he  merely  said  that 
the  evidence  disclosed  that  defendant  had  bur- 
glarized a  saloon,  and  had  killed  deceased  in 
revenge  for  informing  the  police  of  this. 

[Ed.    Note.— For   other   cases,    see    Criminal 
Law,  (3ent.  Di«.  {{  8126,  3127 ;   Dec  Dig.  «=> 
1171.] 
3   Cbimikal  Law  «=s>942— New  TbiaI/— Nbw- 

I.T  DiscovEBED  Evidence. 

There  was  no  error  in  denying  defendant  a 
new  trial  on  the  affidavit  of  deceased's  widow 
relative  to  her  testimony  that  he  had  jumped 
up  from  a  chair  and  was  shot  while  running 
away ;  that  he  had  frequently  told  her  he  would 
'(ill  defendant;  that  she  had  communicated  the 
threats  to  defendant ;  that  when  he  jumped  from 
the  chair  his  band  was  in  such  a  position  that 
she  could  not  tell  where  it  was;  and  that  her 
testimony  on  the  trial  was  due  to  fear  of  her 
husband's  brothers. 

rEd.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  S§  2316,  2331,  2332;  Dec.  Dig. 
<g=9942.] 

Error  to  District  Court,  City  and  County 
of  Denver;  John  A.  Perry,  Judge. 

George  Qninn  was  convicted,  denied  a 
new  trial,  and  brings  error.    Affirmed. 

Frank  J.  Mannlx  and  Frazer  Arnold,  both 
of  Denver,  for  plaintiff  In  error.  Fred  Far- 
rar,  Atty.  Gen.,  and  Ralph  E.  C.  Kerwln, 
Asst  Atty.  Gen.,  for  defendant  in  error. 

TELLER,  J.  The  plaintiff  in  error  was 
convicted  of  murder  in  the  first  degree,  and 
sentenced  to  death. 

Of  the  several  errors  assigned  only  three 
are  argued  by  counsel  for  the  plaintiff  in  er- 
ror, viz.:  (1)  That  the  court  made  remarks 
in  excusing  certain  Jurors  which  tended  to 
prejudice  the  jury  against  the  defendant; 

(2)  that  the  district  attorney  was  guilty  of 
misconduct  in  his  address  to  the  jury ;  and 

(3)  that  the  motion  for  a  new  trial  was  im- 
properly overruled. 

The  language  of  the  court  and  of  the  dis- 
trict attorney  to  whidi  objection  is  made  is 


preserved  In  the  record  only  through  the 
affidavits  filed  on  the  motion  for  a  new  trial, 
and  we  are  not  given  the  aid  of  the  context 
in  determining  what  the  natural  effect  of 
the  remarks  was. 

[1]  The  affidavit  of  plaintiff  in  error  avers 
that  the  court  said  he  thanked  the  jurors 
in  the  Freeze  case  for  their  services,  and 
not  for  their  verdict  It  is  urged  that,  inas- 
much as  Freeze  bad  been  convicted  of  mur- 
der in  the  first  degree,  and  his  punishment 
fixed  at  life  imprisonment  the  jury  may 
have  understood  that  the  court  was  dissatis- 
fied with  the  verdict  because  it  did  not  pre- 
scribe the  pmalty  of  death.  If,  howev^, 
the  Jury  drew  any  inference  as  to  the  conrt's 
views  of  the  verdict,  it  might  as  well  have 
been  that  be  was  dissatisfied  with  the  ver- 
dict because  it  found  the  accused  guilty  at 
aU. 

The  joint  affidavit  of  the  district  attorney 
and  his  deputy  states  that  the  court  said 
that  he  wanted  the  jury  to  understand  that 
In  thanking  the  juror  he  was  thanking  him 
for  the  service  he  had  rendered  to  the  pub- 
lic In  giving  his  time,  "not  for  the  verdict  he 
has  rendered ;  that  is  a  mattw  of  entire  in- 
difference to  the  court"  It  can  hardly  be 
seriously  contended  that  this  remark  would 
influence  a  juror,  and  the  assignment  of  er- 
ror on  it  must  be  held  not  well  taken. 

[2]  As  to  the  conduct  of  the  district  at- 
torney it  is  said  that  be  exceeded  the  limits 
of  propriety  in  bis  argument  to  the  jury,  in 
that  he  commented  upon  other  cases  tried  in 
this  jurisdiction,  and  that  be  asserted  that 
the  defendant  had  been  stealing  for  a  living. 
The  district  attorney  alleges  that  be  re- 
ferred only  to  tbe  Freeze  case,  and  that  was 
in  reply  to  statements  made  in  reference 
thereto  by  defendant's  counsel  In  his  argu- 
ment to  the  jury.  To  the  second  charge  the 
district  attorney  enters  a  denial  in  his  affi- 
davit, and  avers  that  he  said: 

"That  the  evidence  disclosed  that  defendant 
had  burglarized  a  saloon,  and  the  defendant  had 
killed  the  deceased  out  of  revenge  for  tipping 
him  off  to  the  police." 

While  adhering  to  the  rule  many  times 
laid  down  by  this  court  that  district  attor- 
neys should  exercise  great  caution  that  they 
do  not,  in  an  excess  of  zeal,  invade  the 
rights  of  the  accused,  we  are  unable  upon 
this  record  to  say  that  the  plaintiff  in  error 
was  prejudiced  by  the  acts  of  the  district 
attorney  of  which  complaint  is  made. 

[3]  The  motion  for  a  reconsideration  of 
the  motion  for  a  new  trial  was  based  prin- 
cipally upon  an  affidavit  of  Mrs.  Herbertson, 
widow  of  the  man  killed.  In  which  she  made 
some  statements  contrary  to  her  testimony 
on  the  trial.  That  testimony  was  to  the  ef- 
fect that  her  husband  jumped  up  with  his 
right  hand  on  the  arm  of  the  chair  when 
the  gun  was  pointed  at  him;  that  he  was 
shot  while  running  from  the  room.  In  her 
affidavit  she  averred  that  the  deceased  had 
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freqaoitly  told  her  lie  would  kill  the  defend>- 
ant,  and  that  she  had  commonlcated  snch 
threats  to  the  defendant,  and,  further,  that. 
when  her  husband  Jumped  up  from  the  chair, 
at  the  time  of  the  homldde,  his  right  hand 
was  in  such  a  position  that  she  could  not 
tell  where  it  was.  She  also  averred  that 
her  testimony  on  the  trial  was  due  to  fear 
of  her  husband's  brothers;  while  on  the 
trial  she  testified  that  she  feared  the  defend- 
ant would  kill  her. 

Under  these  drcumstanoea  there  was  no 
error  in  overruling  both  the  motion  for  a 
new  trial,  and  the  motion  to  reconsider  It. 

Finding  no  error  la  the  record,  the  judg- 
ment Is  affirmed. 

Judgment  affirmed. 

It  is  further  ordered  that  the  judgment  be 
executed  during  the  week  ending  January 
28,  1916. 


PEOPLE  ex  reL  BURKE  et  al.  v.  DISTRICT 

COURT  OF  THIRD  JUDICIAL 

DIST.  et  aL  <No.  8696.) 

(Supreme  Court  of  Colorado,     Aug.  17,  1915.) 

1.  CouBTs  «=;>207— Obioihai.  JuBisDionon— 
PBoBiBmoN— Pbbjcdics  of  Judqb— Pub- 
uci  Jdbis. 

Where  prohibition  was  sought  against  the 

judge  of  a  district  court  to  restrain  him  from 

Sroceeding  further  with  prosecutiona  for  mur- 
er  on  the  ground  that  he  was  prejudiced,  the 
matters  inTolved  were  publici  juris. 

(Ed.  Note. — For  other  cases,  see  Courts,  Dec. 
Dig.  «=>207;    Prohibition,  Cent  Dig.  {  65.] 

2l  Judges  4=951— DisQUAUncATiON—FBKJO- 

DICE. 

Under  Rev.  St  1908,  H  0968,  0964.  provid- 
ing that  in  any  criminal  cause  the  judge  shall 
be  deemed  incompetent,  if  interested  or  prejo- 
dlced,  or  if  be  has  been  of  counsel,  which  must 
be  shown  by  the  affidavit  of  at  least  two  credi- 
ble peratms,  and  that,  when  the  judge  is  incom- 
petent, he  must  change  the  venue  to  some  oth- 
er court  of  competent  jurisdiction,  or  set  the 
case  for  trial  in  his  court  and  request  the  judge 
of  some  other  court  having  jurisdiction  to  try 
it,  where  one  charged  with  a  criminal  oSense 
makes  application  for  a  change  of  judge,  bring- 
ing himself  properly  within  the  provisions  of 
the  statute  by  affidavit  of  two  credible  persons 
not  related  to  him,  stating  snch  facts  as  show 
prejudice  on  the  part  of  the  ^udge,  the  judge 
against  whom  the  application  is  directed  loses 
the  right  to  adjudicate  and  all  power  in  the 

g remises,  except  to  change  the  venue  or  request 
earing  in  his  own  court  by  another  judge,  and 
cannot  inquire  into  the  truth  of  the  tulegations. 

[Ed.  Note. — For  other  cases,  see  Judges,  Cent 
Dig.  H  224-231 ;    Dec.  Dig.  <S=51.] 

8.  Jttdqes  4=351— Ckangb  or  Judos— Pbxju- 
DicB— Application  . 

Where,  in  a  criminal  prosecutioD,  applica- 
tion is  made  for  change  of  judge  on  the  ground 
of  incompetency  and  prejudice,  under  Rev.  St. 
1908,  {f  6963,  6964,  providing  that  m  any  crim- 
inal case  the  judge  snail  be  deemed  incompetent 
if  prejudiced,  and  that,  when  incompetent,  he 
must  change  the  venue  or  request  some  other 
judge  to  sit  in  his  stead,  the  mere  statement  or 
assertion  in  the  petition  for  change  of  judge, 
and  In  the  affidavits  in  support  thereof,  that 
ancfa  judge  is  incompetent  <xt  prejudiced  is.  not 
■officient,  but  the  facts  from  which  the  incom- 


petency or  prejudice  nay  be  Inferred  must  b* 

stated. 

[Ed.    Note.— For    other    oases,    see    Judges, 
Cent  Dig.  {I  224-281 ;   Dec  Dig.  «S=>51.I 

4.  Pbohibition  4=35  —  Appuoation  fob 
Chanok  or  JuDOB  —  Questions  Review- 

ABLE. 

Where  application  is  made  in  a  criminal 
case  for  change  of  judge  on  the  ground  of  his 
prejudice,  the  question  whether  the  petition 
and  affidavits  in  support  thereof  are  sufficient 
to  require  the  change  is  one  of  law,  and  such 
judge  8  determination  thereof  may  be  reviewed 
by  the  appellate  court 

[Ed.  Note.— For  other  cases,  see  Prohibitiou, 
Cent  Dig.  |S  20-30;    Dec.  Dig.  <8=>5.] 

5.  Appeal  and  Ebbob  4=91024  —  Question 

OF  FaOTT— SUTFICIENCY   OF  APPLICATION  FOB 

Change  of  Venus— Statutes. 

Under  Rev.  St  1908,  fS  6066,  6966,  pro- 
vidiDg_  for  the  filing  of  counter  affidavits  in 
opposition  to  those  filed  supporting  a  petition 
for  change  of  venue  on  the  ground  of  local  prej- 
udice, the  trial  judge  passes  upon  the  issue  as 
a  matter  of  fact,  and  Lis  finding  is  not  review- 
able, if  he  had  the  right  conception  of  the  law, 
and  his  conclusions  are  supported  by  the  evi- 
dence, or  fair  deductions  therefrom. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  g|  820,  3816-3823,  3836.  3837, 
4020-4022,  4025-4028;  Dec.  Dig.  <e=»1024.] 

6.  Judges  €=351 — Change  or  Judge- Pbej- 
UDicB— SurriciENCT  OF  Affidavits— Stat- 
ute. 

Under  Rev.  St.  1908, 1  6968,  providing  that 
in  any  criminal  case  in  any  court  of  record  the 
judge  shall  be  deemed  incompetent  when  preju- 
diced, and  that  such  prejudice  of  the  judge 
must  be  shown  by  the  affidavits  of  at  least  two 
credible  persons  not  related  to  the  defendant, 
where,  in  a  murder  case,  the  affidavits  support- 
ing the  petition  for  change  of  judge  on  the 
ground  m  his  prejudice  did  not  recite  some  of 
the  essential  facts,  but  referred  to  and  verified 
all  the  facts  set  out  in  the  attached  petition, 
where  snch  essential  facts  were  contained,  such 
affidavits  were  sufficient 

[Ed.  Note. — B>>r  other  cases,  see  Judges,  Cent. 
Dig.  |{  224-231 ;   Dec  Dig.  4s»51.] 

7.  Judges  4=51— Chaitoe  of  Judge— Pbbju- 
oicE — Obboibility  or  ArriANTB— Psbsumf- 
tion. 

The  credibilit?  of  persons  making  affidavits 
as  to  a  judge's  prejudice,  required  of  a  defend- 
ant in  a  criminal  case  petitioning  for  change  of 
judge  on  the  ground  of  such  prejudice,  under 
Rev.  St  {  69C3,  will  be  presumed,  unless  the 
contrary  appears  from  the  aSidavits  themselves. 
[Ed.  Note.— For  other  cases,  see  Judges,  Cent 
Dig.  H  224-231;    Dec  Dig.  4=>51.] 

8.  Judges  4=>51  —  Change  of  Judge  — 
"Pbejudioe." 

Under  Rev.  St  1908^  S  6963,  providing 
that  in  any  criminal  case  m  an^  court  of  rec- 
ord the  judge  shall  be  deemed  incompetent  if 
in  any  wise  interested  or  prejudiced  or  previ- 
ously of  counsel  in  the  cause,  which  prejudice 
must  be  shown  by  the  affidavit  of  at  least  two 
credible  persons  not  related  to  the  defendant, 
where,  on  petition  for  change  of  judge  for  prej- 
udice in  a  murder  prosecution,  defendant's  afB- 
davits  alleged  that  the  judge  bad  been  employ- 
ed as  attorney  for  coal  mining  corporations  to 
oppose  the  application  for  change  of  venue  of 
certain  other  defendants,  who  were  charged 
with  crimes  growing  out  of  industrial  conflict 
between  such  coal  mining  companies  and  their 
organized  labor,  and  that  he  had  been  a  strong 
and  outspoken  partisan  Of  the'  coal  companies 
against  the  miners,  repeatedly  declaring  that 
the  miners  were  outlaws,  and  should  be  denied 
the  benefit  of  habeas  coipus  when  arrested,  and 
held  isolated  by  the  militia,  etc.,  the  murder 


4s>For  other  cues  Ma  uune  topic  and  KEY-NUMBER  Is  all  Key-Numbered  Digests  and  ludexi 


^fgTe 


160 


Va  PAOmO  BSPOSTBS 


(Oolo. 


proMcntion  in  which  the  petition  lor  change 
of  judge  was  made  likewise  having  arisen  oat 
of  the  same  labor  disturbances,  there  was  a  snf- 
ficient  showing  of  prejudice  of  the  judge  to  re- 
quire granting  the  change,  since  where  a  judge 
has  manifested  a  partisan  feeling  eridencing  a 
prejudgment  of  the  matter  in  issue,  he  is  dis- 
quaiified;  "prejudice"  consisting  in  his  inabil- 
ity to  weigh  the  evidence  and  determine  with 
fairness  between  the  parties. 

[Ed.  Note.— For  other  cases,  see  Judges,  Cent. 
Dig.  H  224-231 ;   Dec.  Dig.  <8=>51. 

For  other  definitions,  see  Words  and  Phrases, 
E*irst  and  Second  Series,  Prejudice.] 

9.  JuDOBB  4s>61— Oharok  or  Judoc— Pbkto- 

.     DIOB. 

Where  the  afBdavits  supporting  the  peti- 
tion for  a  change  of  judge  in  a  murder  prose- 
cution, arising  out  of  labor  troubles,  on  the 
ground  of  his  prejudice,  alleged  that  he  had  been 
engaged  as  counsel  by  certain  mining  corpora- 
tions to  oppose  other  workmen  defendants  ap- 
plications for  change  of  venue  in  criminal  prose- 
cutions arising  oat  of  the  same  labor  troubles, 
but  did  not  disclose  the  title  of  the  "strike  cas- 
es" in  which  the  judge  had  appeared  in  opposi- 
tion to  the  labor  interests,  the  prosecutions  hav- 
ing been  pending  in  the  aistrict  court  in  which 
the  case  of  petinoners  for  change  of  judge  was 
pending,  such  affidavits  were  sufficient. 

[Ed.  Note.— For  other  cases,  see  Judges,  Cent. 
Diig.  |{  224-281;    Dec.  EMg.  <8=>61.1 

10.  JUDOKB  «s>51— Ghanob  ov  Judob— Tniv 
iroB  Fiuno  Petitior. 

Where  the  judge,  allegedly  prejudiced 
against  defendants  in  a  murder  prosecution,  be- 
ing recently  appointed,  appeared  in  court  first 
on  the  14th  of  June,  and  the  defendants  ap- 
peared on  that  day,  announcing  that  they  de- 
sired to  present  to  the  court  their  petition  for 
a  change  of  jadge  on  the  ground  of  prejudice, 
it  being  thereupon  agreed  between  the  defend- 
ants and  the  i)eople  that  the  cause  should  be 
passed  until  the  following  day,  when  the  peti- 
tion for  chane  of  judge  and  supporting  affidav- 
its were  filed,  such  application  f«r  change  of 
venue  was  filed  in  apt  tune. 

[Ed.  Note.— For  other  cases,  see  Judges,  Oent 
Dig.  {{224-231;  Dea  Dig.  «=>51.1 

11.  CotiKiB  «=>207— Obioinai.   JuBiBDionoif 
— Peohibitioh— SCOPK  OF  Reukf. 

Prohibition  lies  only  to  prevent  the  lower 
court  from  proceeding  farther  with  the  cause; 
but,  where  this  will  not  0ve  the  relator  the  re- 
lief to  which  he  is  entitled,  the  writ  may  direct 
that  all  proceedings  in  excess  of  jurisdiction  be 
quashed  and  the  proper  order  entered. 

[Ed.  Note.— For  other  cases,  see  Courts,  Dec. 
Dig.  «=>207;    Prohibition,  Cent.  Dig.  {  66.} 

Oabbert,  C.  J.,  and  Garrigaes,  J.,  dissenting. 

En  Banc.  Original  application  for  prohibi- 
tion by  the  State,  on  the  relation  of  John 
Burke  and  Charles  Haines,  against  the  Dis- 
trict Court  of  the  Third  Judicial  District 
and  Hon.  Granby  Hillyer,  a  judge  thereof. 
Writ  to  ismie. 

John  li.  East,  of  Walsenburs,  A.  M.  Bel- 
cher, of  Charleston,  W.  Va.,  and  Horace  N. 
Hawkins,  of  Denver,  for  petitioner.  Fred 
Farrar,  Atty.  Gen.,  and  Norton  Montgomery 
and  Frank  C.  West,  Asst.  Attys.  Gen.,  for  re- 
spondents. 

WHITE,  J.  This  Is  an  original  proceeding 
for  a  writ  of  prohibition  against  the  district 
court  of  the  Third  judicial  district  and  Hon. 


Granby  HlUyer,  one  of  the  jndges  tbereof, 
sitting  in  and  for  the  connty  of  Huerfano, 
from  proceeding  with  the  trial  of  a  cause 
there  pending,  wherein  the  relatora  herein, 
John  Burke  and  Charles  Haines,  are  Charg- 
ed with  having  murdered  one  P.  P.  Lester 
In  said  county  on  the  29th  day  of  April,  1914, 
and  to  require  the  said  court  or  the  afore- 
said judge  thereof  to  Change  the  venue  or 
call  in  another  district  judge  to  preside  as 
the  judge  of  said  court,  at  further  hearings 
in  the  case,  as  provided  by  section  0968  et 
seq.,  B.  S.  1908.  An  order  to  show  cause 
why  the  prayer  of  the  complaint  should  not 
be  granted  was  entered  of  record,  and  sub- 
sequently served,  whereupon  Hon.  Granbj 
Hillyer,  judge  of  the  district  court  aforesaid, 
interposed  a  motion  to  dismiss  the  proceed- 
ings herein  for  reasons  stated  as  follows: 
First,  that  this  court  has  not  jurisdiction, 
for  the  reason  that  said  petition  does  not 
show  that  the  matters  at  issue  are  publid 
juris;  second,  that  the  petition  does  not 
state  facts  to  entitle  the  petitioner  to  the 
relief  demanded;  and,  third,  that  said  peti- 
tion does  not  show  that  the  application  for  a 
Change  of  venue  was  made  in  apt  time. 

The  propriety  of  the  remedy  invoked  is 
not  questioned.  On  the  contrary,  it  is  con- 
ceded that,  if  the  facts  set  forth  in  the  affi- 
davits in  support  of  the  petition  for  diange 
of  judge  are  sufficient  in  law  to  disclose  the 
prejudice,  dlsquaUflcation,  or  Incompetency 
of  Judge  HiUyer,  as  provided  by  statute,  and 
the  matter  involved  in  the  criminal  case 
pending  against  relators  Is  publid  juris,  and 
the  application  for  change  of  judge  was 
made  in  apt  time,  the  relief  asked  sbould  be 
granted  herein.  We  will  therefore,  without 
more  than  Incidental  dlBcussion  of  the  reme- 
dy, proceed  to  consideration  and  determina- 
tion of  the  questions  raised  and  argrued. 

[1]  1.  We  have  no  doubt  the  matters  involv- 
ed in  the  criminal  case  In  which  the  change 
of  the  judge  la  sought  are  publid  juris.  In 
fact,  the  entire  people  of  the  state  in  their 
soverdgn  capadty  are  the  plaintiffs  therein, 
and  the  right  of  sodety  to  have  its  laws, 
in  relation  to  certain  crimes,  observed  and 
enforced  is  involved.  Persons  are  charged 
with,  and  tried  for,  the  commission  of  crimes 
for  the  good  of  sodety.  Public  policy  re- 
quires that  such  be  done,  not  solely  for  the 
purpose  of  ]>unlshlng  the  perpetrators  of  the 
offenses,  but  to  the  end  that  others  may  be 
deterred  from  the  commission  of  like  crimes. 
Nor  can  we  conceive  of  anything  of  graver 
public  concern  than  whether  or  not  those 
charged  with  the  commission  of  crime  shall 
be  tried  before  impartial  tribunals  free  from 
prejudice  and  bias.  The  first  IdetU  In  the 
adminlstratiou  of  justice  is  that  the  judge 
must  be  free  from  bias  and  partiality.  Men 
are  so  agreed  on  this  prlndple  that  any  de- 
parture therefrom  shocks  their  sense  of  jus- 
tice.   A  party  may  be  interested  only  that 
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iia  parttcnlar  case  shonld  be  JnsUy  deter- 
mined, bnt  the  state  Is  concerned,  not  only 
for  tliat,  bat  alao  that  the  Judiciary  sl^ll 
enjoy  an  elevated  rank  in  the  estimation  of 
mai^lnd.  Indeed,  no  one  can  be  charged 
with,  and  tried  for,  the  commission  of  a 
grave  criminal  offense,  but  what  all  society, 
within  the  territorial  limits  of  the  sovereign- 
ty that  prosecntes,  is  In  some  measure  af- 
fected thereby.  We  are  equally  certain  that 
when  the  facts  of  a  case  disclose,  in  the 
manner  required  by  statute,  that  a  judge  is 
prejudiced  or  otherwise  incompetent  to  hear 
or  try  a  cause,  bnt,  nevertheless,  proceeds 
In  that  regard,  the  issues  are  not  likely  to 
lie  determined  and  the  rights  of  the  parties 
properly  protected  and  enforced  in  a  court 
over  which  he  presides.  People  ex  rel. 
Udcey  t.  District  Court,  80  Colo.  128,  120, 
WPacSOT. 

[2,  S]  2.  In  order  to  determine  the  sufficien- 
cy of  the  petition  for  the  change  of  Judge 
and  the  affidavits  in  support  thereof,  we  must 
consider  sections  6068  and  68M,  B.  S.  1008. 
Section  6063  ia  at  fbllows: 

"In  any  criminal  cause  pending  in  any  court 
of  record  of  competent  jnriadiction,  the  Judge 
of  aaid  court  ahall  be  deemed  incompetent  to 
hear  or  try  said  cause  in  either  of  the  follow- 
ing cases:  •  •  •  TTiird— When  the  Judge  is 
in  anywise  interested  or  prejadiced,  or  shall 
have  been  of  counsel  in  the  cauae,  inch  preju- 
dice of  the  judge  must  be  shown  by  the  a£Sda- 
▼it  of  at  least  two  credible  persons  not  related 
to  the  defendant" 

Section  6964  requires  the  judge,  when  in- 
c(Hnj>etent  to  sit  for  any  of  the  causes  men- 
tioned in  the  preceding  section,  to  change 
the  venue  to  some  other  court  of  competent 
Jurisdiction  In  the  same  county,  or  in  8om« 
other  county,  or  to  set  the  case  down  for 
trial  at  some  day  in  term  time  or  vacation, 
and  notl^  and  request  the  Judge  of  some 
other  court,  having  jurisdiction  of  a  like  of- 
fense, to  try  the  case,  and  makes  It  the  duty 
of  the  Judge  so  requested  to  appear  and  hold 
the  court  at  the  time  appointed  for  the  trial 
of  said  cause.  It  therefore  necessarily  fol- 
lows that;  when  a  person  charged  with  a 
criminal  offense  in  this  state  makes  an  ap- 
plication for  a  change  of  judge  in  the  trial 
of  bis  canse  and  bringa  himself  properly 
within  the  provisions  of  the  statute  provid- 
ing for  the  change,  the  judge  against  whom 
the  ai^llcation  is  directed  loses  the  right  to 
adjudicate  concerning  the  subject-matter  in 
the  given  case,  and  all  power  in  the  premises 
except  tliat  reserved  by  Om  statute.  In  such 
case  tbe  courts  with  such  Judge  presiding,  is 
ousted  of  jurisdiction  to  proceed  further 
with  tbe  cause,  except  to  enter  the  order  of 
recme,  diange  the  venue  to  some  other  court 
of  competent  jurisdiction,  or  set  the  cause 
down  for  trial  and  notify  and  request  tlie 
Judge  at  some  other  court  Iiaving  jurisdic- 
tion of  like  offenses  to  try  the  case.  Such  is 
the  constmctlon  wlilch  we  have  heretofore 
given  to  this  statute.  Brbaug^  v.  Pe<vle,  67 
Colo.  48,  140  Fac.  18&    We  have  also  hdd. 


In  common  with  otbeir  courts  In  oonstrulng 
similar  statutes,  that  no  inquiry  may  be  had 
as  to  the  truth  of  the  facts  set  forth  in  tbe 
petition  and  affidavits.  Thus  In  Brbaugh  v. 
People,  supra,  67  Oolo.  on  page  52,  140  Pac. 
on  page  100,  In  construing  this  statute,  we 
said: 

"The  petition  and  affidavits  are  conditions  im- 
posed by  statute,  upon  a  compliance  with  which, 
if  they  are  leeally  sufficient,  the  defendant  is  en- 
titled to  a  change.  In  such  a  case  the  judge 
loses  jurisdiction,  except  to  grant  the  change, 
without  any  inquiry  into  the  facts.  Tbe  peti- 
tion and  affidavit  must  be  proper  and  sufficient, 
and  the  facts  must  be  snown  disclosing  the 
prejudice  of  the  judge.  While  he  may  i>ass 
upon  the  question  of  law  involving  the  sufficien- 
cy of  these  matters,  the  question  of  the  truth  of 
the  alleKation  is  never  tried.  In  this  state, 
when  a  defendant  brings  himsplf  properly  with- 
in tbe  provisions  of  the  statute,  the  judge  los- 
es jurisdiction,  except  to  grant  the  change,  the 
statute  relative  to  which  b  mandatory  and  im- 
perative." 

And  in  People  ex  rel.  Lackey  v.  District 
Court,  supra.  It  Is  held  that: 

"Where  an  application  for  a  change  of  place 
of  trial  is  made  by  a  defendant,  based  upon  a 
ground  which  entitles  him  to  the  change  as 
a  matter  of  right,  the  court  to  which  it  is  ad- 
dressed has  no  discretion  except  to  grant  the 
application.  In  such  cases  the  court  is  oust- 
ed of  jurisdiction  to  proceed  further  with  the 
cause  than  to  enter  the  order  of  removal" 

— and  will,  by  prohibition,  be  controlled  In 
the  premises  and  required  to  enter  the  order 
which  should  have  been  made.  If  such  Is 
the  effect  of  an  application  for  a  diange  of 
place  of  trial  based  upon  a  ground  which  en- 
titles the  defendant  to  the  change  as  a  mat- 
ter of  right,  the  same  effect  follows  an  ap- 
plication for  a  (diange  of  judge  based  upon 
a  like  ground,  and  for  denial  of  the  right 
in  either  case  the  same  remedy  is  available 
to  an  Injured  party.  In  Brbaugh  v.  People, 
supra,  CantweU  v.  People,  138  lU.  602,  604, 
28  N.  E.  964,  is,  together  with  many  other 
cases,  cited.  We  quote  from  the  Oantwell 
Case  as  follows: 

"The  petition  and  accompanying  affidavits 
complying  with  the  statute,  and  such  affidavits 
purporting  to  be  made  by  reputable  persons, 
residents  of  the  county,  not  of  kin  to  the  de- 
fendant, eti^,  the  right  to  a  change  of  venue  is 
absolute.  The  statute  nowhere  provides  for 
the  filing  of  counter  affidavits  in  such  cases,  as 
it  does  where  the  ground  for  the  change  of 
venue  is  the  aUeged  prejudice  ot  the  inhabitants 
of  the  county.  It  may  be  readily  seen  why  such 
affidavits  are  allowed  in  tbe  latter  case  but  not 
in  the  former.  In  the  one  case,  there  being  no 
objection  to  the  Impartiality  or  the  judge,  he 
can  fairly  pass  upon  the  question  as  to  the  prej- 
udice of  the  people  cm  affidavits  pro  and  con: 
but  the  question  being,  Is  the  judge  himself 
prejudiced?  there  is,  from  the  defendant's  stand- 
point, no  impartial  tribunal  to  weigh  the  evi- 
dence and  determine  that  issue.  It  ia  doubt- 
less true  that  a  statutory  right  to  a  change  of 
venue  is  liable  to  abuse,  but  that  fact  confers 
no  power  upon  courts  to  limit  or  qnaUfy  the 
righV' 

Elqually  i)ertinent  and  convincing  Is  the 
argument  In  State  v.  Kent,  4  N.  D.  877,  62 
N.  W.  631,  27  L.  R.  A.  686,  which  case  Is 
also  dted  in  Brbaugh  ▼.  Pe<q;>le,  supra.    It  j 
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Is  tbere  said  (4  N.  D.  592,  698,  62  N.  W.  636 
[27  L.  B.  A.  686]): 

"  •  •  •  The  language  of  the  statute  con- 
firm* our  view  that  he  u  not  to  try  this  ques- 
tion. This  section  contains  two  distinct  pro- 
visions— one  relating  to  a  change  of  venue  on 
the  ground  that  a  fiur  and  impartial  trial  can- 
not be  bad  in  the  county,  •  •  •  and  the 
other  referring  to  a  chan^  of  judge.  •  •  • 
The  .question  whether  a  fair  and  impartial  trial 
cannot  be  had  in'  the  county  in  which  the  ac- 
tion is  triable   muat  be  settled  by  the  judge. 

•  •  •  Having  no  interest  in  the  question,  the 
law  very  properly  leaves  it  to  him  for  decision. 
That  he  may  decide  it,  the  statute  provides 
that  affidavits  may  be  used  before  him  to  prove 
or  disprove  this  fact  •  •  •  But,  when  we 
come  to  that  branch  of  the  statute  which  relates 
to  his  own  bias,  nothing  is  said  about  his  being 
satisfied  of  it,  nor  is  there  any  provision  made 
for  the  use  on  the  application  for  a  change  of 
judges  of  any  other  affidavit.  •  •  •  Neither 
does  the  statute  call  for  or  permit  the  use  of 
any  other  evidence.  ♦  •  •  These  considera- 
tions make  it  clear  that  the  ju^e  is  not  to  try 
the  quesflon  of  his  own  bias.  Toe  accused  need 
not  prove  it  to  'the  satisfaction'  of  the  judge. 

•  *  •  The  judge  so  attacked  cannot  try  the 
question  of  his  own  bias.  Unless,  therefore,  the 
right  to  a  change  of  judges  is  absolute  on  mak- 
ing the  statutory  affidavit,  the  protection  of 
this  salutary  law  is  lost  to  the  defendant,  and 
its  enactment  was  an  idle  deed." 

In  treating  of  the  same  subject,  Bailey  on 
Habeas  Corpus,  vol.  2,  pp.  1393,  1391,  uses 
tlie  following  language: 

"Again,  statutes  in  several  jurisdictions  pro- 
vide for  a  change  of  venue  on  the  ground  of 
prejudice  of  the  judge.  •  •  *  The  court  has 
no  discretion.  Upon  filing  of  such  affidavits  (as 
required  by  the  statute)  he  loses  all  jurisdiction 
to  proceed  with  the  cause,  and  if  be  attempts 
to  proceed  prohibition  will  lie  to  restrain  him." 

It  must  not  be  assumed,  however,  from  the 
foregoing  discussion  and  declarations  of  law, 
that  the  mere  statement  or  as&ertlon  in  a  pe- 
tition for  change  of  Judge  and  in  the  affida- 
vits in  support  thereof  that  such  Judge  is 
incompetent  or  prejudiced  meet  the  require- 
ments of  the  statute.  On  the  contrary,  the 
facts  from  which  the  incompetency  or  preju- 
dice is  Inferred  must  be  stated.  We  have 
always  required,  as  essential  to  a  proper  re- 
cusation, a  statement  of  facts  therein  suf- 
ficient to  disclose  the  incompetency  of  the 
Judge.  Hughes  v.  People,  5  Colo.  436,  451 ; 
Young  y.  People,  54  Cola  293,  297,  130  Pac. 
1011;  Erbaugh  v.  People,  supra. 

[4,  t]  The  change  of  Judge  is  conditioned, 
not  upon  the  actual  fact  of  his  prejudice, 
hut  upon  the  imputation  of  it  The  facts 
set  forth  in  the  recusation  must,  for  the  pur- 
poses of  the  motion,  be  accepted  as  true, 
notwithstanding  they  may  be  known  to  the 
Judge  and  all  mankind  to  be  false,  ^le 
whole  matter  is  left  with  the  conscience  of 
the  petitioner  and  affiants,  and,  when  af- 
fidavits fulfilling  the  requirements  of  the 
statute  are  presented,  the  change  must  be 
made,  and  the  truth  of  the  matter  is  not 
open  to  question.  If  an  offense  be  committed 
in  verifying  and  presenting  the  alleged  facts, 
the  perpetrators  thereof  may,  perliaps,  be 
punished  under  some  provision  of  our  law; 
but  the  courts,  in  considering  the  sufflci^cy 


of  the  application  for  a  cliange  of  Judge,  can 
neither  reject  the  pleading  nor  disregard 
the  facts  alleged  therein.  They  can  only 
apply  the  law,  and  test  thereby  the  sufficien- 
cy of  the  facts'  alleged.  The  finding  in  such 
matter  Is  a  finding  of  law,  and  not  of  fact; 
and  this  is  true,  whether  it  be  the  finding  of 
the  trial  court  or  of  an  appellate  tribnnal. 
Should  tlie  trial  court  conclude  that  the  peti- 
tion and  affidavits  in  support  thereof  are 
insufficient  to  require  the  change,  and  a  re- 
viewing or  superior  tribnnal  find  the  con- 
trary, the  question  upon  which  the  two  tri- 
bunals have  differed  is  of  law,  not  of  fact. 
Therefore  the  finding  of  the  trial  court  In 
such  case  can  have  no  bearing  upon  the  issue 
when  presented  to  a  higher  tribunaL  It  is 
otherwise  when  the  change  of  venue  desired 
is  from  the  county  on  account  of  the  preju- 
dice of  the  inhabitants  thereof.  In  such  case 
the  statute  (sections  696S,  6966,  B.  S.  1008) 
provides  for  the  filing  of  counter  affidavits, 
and  the  trial  Judge  necessarily  passes  upon  the 
question  in  controversy  as  a  matter  of  fact, 
and  his  finding  in  tliat  regard  is  condnslve 
on  all,  if  he  had  the  right  oonoeption  of  the 
law,  and  his  conclusions  are  supported  by  the 
evidence  or  fair  deductions  therefrom.  The 
object  sought  by  the  change  of  venue  statute 
is  to  secure  to  a  party  charged  with  crime  a 
fair  and  impartial  trial  by  a  Jury  in  a  county 
uninfluenced  by  local  bias  or  prejudice,  and 
by  a  Judge  uninfluenced  by  bias  or  prejudice 
against  the  party  charged.  When  the  ques- 
tion involved  Is  the  alleged  prejudice  of  the 
inhabitants  of  the  county,  the  Judge  is  pre- 
sumed to  be  entirely  indifferent,  and  an  issue 
of  facts  is  therefore  provided  for,  and  the 
Judge  invested  with  power  to  hear  and  deter- 
mine the  same;  but,  when  it  is  sought  to 
remove  the  Judge  because  of  his  prejudice, 
the  lawmaking  power  of  our  state  has  not 
deemed  It  proper  to  vest  in  such  Judge  any 
discretion  in  the  premises,  and  the  Judge 
whose  competency  is  so  questioned  can  only 
pronounce  the  Judgment  of  the  law.  He  can- 
not sit  in  Judgment  upon  that  which  direct- 
ly concerns  himself.  State  v.  Kent,  supra, 
4  N.  D.  577,  82  N.  W.  631,  27  I*  B.  A.  686. 

The  statute,  by  express  terms,  makes  the 
Judge  incompetent  to  try  a  case  if  he  Is  in 
any  wise  interested,  or  in  any  wise  preju- 
diced, or  If  he  shall  have  been  of  counsel  in 
the  cause.  To  be  in  any  wise  interested,  or 
to  have  been  of  counsel  in  the  cause,  consti- 
tutes conclusive  incompetency,  and  from  the 
existence  of  those  facts,  or  either  of  them, 
no  other  deduction  can  be  made.  No  partic- 
ular facts  are  recited  in  the  statute  as  con- 
stituting prejudice,  the  other  ground  of  in- 
competency, and  it  would  therefore  seem  th».% 
if  tbere  are  any  facts  and  circumstances  dis- 
closed from  which  a  deduction  could  reason- 
ably be  made  that  a  Judge  has  a  leaning 
toward  one  side  of  a  question  involved,  from 
pther  conslderati4»s  than  those  belon^ng  to 
it,  or  a  bias  in  relation  thereto  which  would 
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in  all  probability  Interfere  with  fairness  In 
judgment,  be  is  Incompetent  to  try  the  canse, 
for  he  is  then,  within  the  meaning  of  the 
statute,  prejudiced.  Tlila  rule  is  declared 
la  People  v.  Findley,  132  Cftl.  801,  304,  64 
Pac.  472,  473,  in  the  following  language: 

"The  affidavit  or  affidavits  must  not  only 
state  facts,  but  the  facts  stated  must  establish 
to  the  satisfaction  of  a  reasonable  mind  that 
the  judge  has  a  bias  or  prejudice  that  will  in 
all  probability  prevent  mm  from  dealing  fair- 
ly with  the  defendant" 

Moreover,  In  judging  of  the  sufficiency  of 
a  showing  for  a  change,  we  must  bear  in 
mind,  as  stated  by  this  court  in  Hughes  t. 
People,  supra,  that  while  necessary,  material, 
and  pertinent  facts  should  always  be  stated, 
much  less  detail  of  facts  will  suffice  when 
the  application  i&'  based  on  the  prejudice  of 
the  judge  than  when  the  prejudice  of  the  in- 
habitants of  a  whole  county  is  averred. 
With  these  observations  in  mind,  we  will 
proceed  to  consider  the  petition  and  affidavits 
for  change  of  judge  in  the  case  of  relators; 
and  to  the  end  that  the  basis  of  our  conclu- 
sions be  clearly  evident  we  direct  that  the 
petition  and  afSdavits  for  change  of  judge 
presented  to  the  trial  court  be  published 
herewith  as  a  footnote,  i 

[I,  7]  As  the  statute  requires  that  the  show- 
ing of  prejudice  of  the  judge  shall  be  made  by 
the  afiBdavlts  of  two  credible  persons  not  relat> 
ed  to  defendants,  and  the  affidavits  filed  in 
support  of  the  petition  here  involved  admitted- 
ly do  not  recite  therein  some  of  the  essential 
facts,  but  refer  to  and  verify  all  facts  set 
forth  In  the  petition,  it  is  suggested  that  the 
showing  is  fataUy  defective,  even  though 
sufficient  facts  were  stated  In  the  petition. 
The  petition  and  affidavits  in  support  there- 
of were  attached  and  filed.  The  affidavits, 
or  a  sufficient  number  thereof,  refer  to  and 
verify  all  the  facts  contained  in  the  petition. 
This  we  think  sufficient,  if  in  such  petition 
and  affidavits  proper  facts  are  disclosed.  The 
role  was  announced  in  Ausmus  and  Moon  v. 
People,  47  Colo.  167,  176,  107  Paa  204,  208 
(19  Ann.  Cas.  491),  in  the  following  language: 

"We  are  unable  to  appreciate  the  distinc- 
tion l>etween  an  affidavit  made  full  and  complete 
by  reference  to  an  attached  instrument,  and  an 
affidavit  having  the  particular  matters  so  re- 
ferred to  embodied  in  the  affidavit  itself.  Ei- 
ther is  sufficient." 

The  credibility  of  the  persons  making  the 
affidavits  required  by  the  statnte  wUl  be 
presumed,  unless  the  contrary  appears  from 
the  affidavlta  State  t.  Spivey,  191  Mo.  87, 
90  S.  W.  81.  Besides,  the  petition  specifical- 
ly alleges  that  the  affidavits  in  support  there- 
of are  made  by  credible  witnesses  and  the 
truth  of  the  allegations'  of  the  petition  are 
veriHed.  However,  the  real  crux  of  the  con- 
troversy Is  whether  the  petition  and  affi- 
davits recite  facts  from  which  a  reasonable 
person  would  therefrom  reach  the  conclusion 
that  Judge  Hillyer  is  in  any  wise  disquali- 
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fled,  within  the  meaning  of  fbe  statute,  to 
try  thecas& 

[8]  We  cannot  commend  the  petition  and 
affidavits  in  support  thereof  as  models  In 
this  diaracter  of  proceeding.  They  contain 
much  which  seems  wholly  Irrelevant,  and 
the  petition  is  pregnant  with  legal  conclu- 
sions. We  think,  however,  that  there  is  em- 
bodied therein  sufficient  recital  of  alleged 
facts  to  require  the  change  of  judge.  It  ap- 
pears therefrom  that  an  industrial  conflict 
had  existed  in  this  state  for  a  long  time  be- 
tween the  operators  of  coal  mines  and  their 
en^loyte;  that  the  former  leagued  them- 
selves together  in  the  conflict  and  acted  as 
a  unit,  and  the  latter  did  likewise,  under  the 
direction  and  as  members  of  the  United  Mine 
Workers  of  America,  and  were  known  as 
"strikers";  that  the  petitioners  herein  were 
members  of  such  labor  organization  and 
employes  of  the  coal  operators,  and  were 
aligned  with  the  miners  in  the  strike;  "that 
so  bitter  became  the  struggle  that  large  num- 
bers of  battles  and  conflicts  between  armed 
forces  occurred  and  large  numbers  of  men 
were  killed  and  wounded;"  that  the  cause 
of  action  wherein  the  change  of  Judge  is 
sought  grew  out  of  said  strike,  and  is  known 
as  a  "strike  case,"  and  is  one  among  approxi- 
mately 80  strike  causes  pending  on  the 
docket  of  the  district  court  In  Huerfano 
county;  that  such  cases  embrace  charges  of 
murder,  arson,  burglary,  and  other  offenses 
alleged  to  have  been  committed  by  the  strik- 
ing miners;  that  aU  "strike  cases"  were 
instigated  at  the  behest  of  and  at  the  request 
of  the  aforesaid  leagued  "coal-mining  cor- 
porations, who  employed  attorneys  and  de- 
tectives to  institute  and  cause  to  be  institut- 
ed said  causes  and  to  prosecute  the  same"; 
that  Judge  HUlyer,  who  had  recently  been 
appointed  as  judge  'in  that  district,  had, 
prior  to  his  appointment,  been  employed, 
from  time  to  time,  by  the  coal  companies  to 
assist  tn  the  prosecution  of  "strike  cases," 
and  appeared  and  made  arguments  in  four 
of  such  cases  in  the  aforesaid  district  court 
of  Huerfano  county,  and  "was  and  is  a 
strong  and  outspoken  partisan  in  favor  of 
the  coal  companies  in  their  controversies 
with  the  miners,  and  repeatedly  declared  and 
stated  that  the  striking  miners  were  outlaws, 
and  should  be  denied  the  benefit  of  habeas 
corpus  when  arrested,  and  held  Inoomuni- 
cado  by  the  militia";  that  in  the  "strike 
cases"  aforesaid  pending  in  the  district  court 
of  Huerfano  county  he  spent  a  great  deal  of 
time  in  securing  affidavits  in  Prowers  county. 
In  the  same  judicial  district,  "to  secure  the 
transfer  of  striking  miners'  cases  to  said 
county,"  and  In  his  argument  insisted .  "that 
Prowers  county  Inhabitants  were  not  prej- 
udiced against  the  strikers  or  their  sympa- 
thizers, and  that  fair  trials  could  be  obtained 
in  said  county,"  and  as  ,tbe  representative 
of  said  coal  operators  asked  that  the  "strike 
cases"   be  transferred   to  Prowers  county; 
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that  In  some  instance*,  where  attorneys  for 
the  strikers  charged  with  crime  had  secured 
afiSdavlts  from  parties  in  Prowers  county 
showing  that  the  inhabitants  of  said  county 
were  prejudiced  against  the  strikers,  Judge 
Hlllyer  subsequently  secured  afiSdarlts  from 
the  same  parties  wherein  they  changed  th^ 
former  statements,  which  affidavits  were 
used  upon  the  hearings  for  change  of  venue 
aforesaid ;  that  It  is  the  Intention  of  the  de- 
fense in  the  cause  wherein  the  petitioners 
are  charged  with  murder  to  apply  for  a 
<diange  of  venue  to  some  other  county  than 
Huerfano  on  account  of  the  prejudice  of  the 
inhabitants  thereof,  and  to  object  to  the 
case  being  transferred  to  the  county  of 
Prowers  on  account  of  the  inhabitants  of 
that  county  being  so  prejudiced  against  de- 
fendants that  they  could  not  secure  a  fair 
and  impartial  trial  therein;  that  upon 
the  hearing  of  the  question  in  the  district 
court  of  Huerfano  county  as  to  whether  or 
not  Prowers  county  is  a  proper  county  in 
whidi  to  try  the  cause  involved  the  defend- 
ants therein  will  present  to  the  court  the 
Identical  affidavits  as  to  the  prejudice  of  the 
inhabitants  of  Prowers  county  against  these 
strikers  that  were  secured  and  used  in  the 
application  for  a  change  of  venue  in  the 
aforesaid  "strike  cases"  in. which  the  said 
Hlllyer  appeared,  and  whi<di  affidavits  were 
criticized  and  attacked  by  him  by  counter 
affldavlt&  In  the  petition  for  change  of 
judge,  and  affidavits  In  support  thereof, 
other  pertinent  alleged  facts  appear. 

We  deem  it  unnecessary  to  determine 
whether  from  the  facts  alleged  a  reasonable 
person  would  reach  the  conclusion  that 
Judge  Hlllyer  bad  been  of  counsel  in  the 
case  forming  the.basls  of  this  suit,  or  in  any 
other  cause  between  the  same  parties,  In- 
volving substantially  the  same  facts  and  dr- 
camstances.  Without  regard  thereto  we  are 
certain,  from  the  facts  alleged,  that  a  rea- 
sonable person  might  very  properly  conclude 
that,  because  of  Judge  Hillyer's  Interest  and 
activity  In  a  cause  of  similar  character 
against  the  active  associates  of  relators  for 
similar  ofTenses  growing  out  of  the  same  al- 
leged controversies,  and  in  which  causes  cer- 
tain issues  were  determined  that  are  involv- 
ed and  must  be  determined  In  the  case 
against  relators,  and  the  determination  of 
which  Issues,  In  part,  at  least,  will  depend 
upon  the  Identical  evidence  which  he  at- 
tempted to  overthrow  and  discredit  in  those 
cases,  coupled  with  his  alleged  remarks  and 
attitude  against  the  class  to  which  relators 
belong,  and  his  relation  to  the  active  agen- 
cies alleged  to  be  prompting  the  prosecutions 
in  all  the  so-called  "strike  cases,"  were  such 
that  he  has,  within  the  meaning  of  the  law, 
a  bias  or  prejudice  that  would  in  all  prob- 
ability prevrat  him  from  dealing  fairly  with 
the  relators,  as  defendants.  In  determining 
the  questions  of  fact  which  the  court  must 
determine  in  the  case  as  to  the  prejudice  of 
the  Inhabitants  of  Huerfano  county  and  of 


the  county  to  whidi  the  cause  may  be  trans- 
ferred. If  the  inhaUtants  of  the  former  coun- 
ty are  found  to  be  prejudiced  within  the 
meaning  of  the  statute.  As  stated  in  People 
V.  Haas,  105  Api».  Div.  119,  122,  93  N.  Y. 
Supp.  790,  792: 

"However  upright  the  judge,  and  however 
free  from  the  slightest  inclination  but  to  do 
justice,  there  is  peril  of  his  uncoascious  bias  or 
prejudice,  or  that  any  former  opinion  formed 
ex  parte  may  still  linger  to  affect  unconscious- 
ly his  present  judgment,  or  that  he  may  be  mov- 
ed or  swayed  unconsciously  by  bis  knowledge 
of  the  facts,  which  may  not  be  revealed  or  stat- 
ed at  the  trial,  or  cannot  under  the  rules  of 
evidence.  No  effort  of  the  will  can  shut  out 
memory.  There  is  no  art  of  forgetting.  We 
cannot  be  certain  that  the  human  mind  will  de- 
liberate and  determine  unaffected  by  that  which 
it  knows,  but  which  it  should  forget  in  that 
process." 

In  each  of  the  cases  in  which  Judge  HOIyer 
actually  appeared  the  issue  was  made  as  to 
the  prejudice  of  the  inhabitants  of  Huerfano 
and  Prowers  counties  against  striking  miners 
who  were  charged  with  the  commission  of 
crimes  that  grew  out  of  the  industrial  con- 
flict The  Judge  against  whom  the  proceed- 
ing here  Is  directed  was  an  employed  attor- 
ney to  establish  one  side  of  that  Issue.  He 
interviewed  parties  qualified  to  testify  upon 
such  issue,  secured  their  affidavits  thereon, 
presented  the  same  in  the  cases,  and  con- 
tended therein,  before  the  court  over  which 
he  now  presides,  that  the  evidence  so  present- 
ed overcame  the  evidence  and  contention  of 
those  representing  the  contrary  side  of  that 
issue.  He  was  not  acting  therein  as  a  dlstln- 
terested  Judge,  determining  the  question  in- 
volved upon  the  evidence  there  presented. 
In  the  case  of  relators  the  identical  Issue 
must  be  determined  by  the  Judge  who  pre- 
sides, and  it  is  alleged  that  In  behalf  of  pe- 
titioners it  wiU  be  submitted,  In  part,  at 
least,  upon  the  identical  evidence.  Upon  that 
Issue,  as  attorney.  Judge  Hlllyer  had,  if  the 
facts  alleged  are  true,  become  a  partisan  and 
manifested  a  partisan  feeling,  evidencing  a 
prejudgment  of  the  matters  in  issue.  While 
It  has  been  said  that  prejudice  against  the 
cause  or  defense  of  a  party  alone  Is  not  a 
disqualifying  prejudice,  and  the  prejudice 
which  will  disqualify  a  Judge  Is  prejudice 
against  the  party  to  the  cause,  nevertheless, 
where  the  Judge  has  manifested  a  partisan 
feeling  evidencing  a  prejudgment  of  the  mat- 
ter in  issue,  he  is  disquaUfled.  Massie  v. 
Commonwealth,  93  Ky.  588,  20  S.  W.  704; 
People  ▼.  Elmendorf,  61  App.  Div.  173,  64  N. 
T.  Supp.  775 ;  State  ex  rel.  Barnard  t.  Bd.  of 
Bd.,  19  Wash.  8,  52  Pac.  317,  40  L.  R.  A.  317, 
67  Am.  St.  Rep.  706;  23  Cyc.  586,  686. 

Under  such  drcnmstances,  the  Judge  is 
unable  to  weigh  the  evidence  and  determine 
with  fairness  between  the  parties,  and  this, 
In  law,  is  prejudice.  Keen  v.  Brown,  46  Fla. 
487,  490,  35  SoutlL  401.  In  any  lawsuit 
where  the  issues  involved  are  not  determined 
alone  from  considerations  that  belong  to 
them,  there  Is  prejudice  within  the  meaning 
of  the  law,  and  such  prejudice  is  necessarily 
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against  the  paity  Injared.  It  could  not  be 
otherwiae.  Tb«  iajarj  siutalned  by  tbe  par- 
ty la  the  reanlt  of  the  prejudice.  Further- 
more, where  the  Issues  Involred  require  the 
judge  to  pass  upon  the  facts,  and  It  Is  tolely 
a  9we«HoN  of  fact  which  Is  presented  ft>r  his 
consideration  and  determination,  the  same 
test  of  his  qualification  to  determine  the  mat- 
ter should  be  applied  that  would  be  In  de- 
termining the  qualification  of  Jurors  In  tbe 
premlse&  As  said  In  State  ex  reL  Barnard 
T.  Board  of  EMucatlon,  supra,  19  Wash.  13, 
62  Pac.  31»,  40  L.  B.  A.  817,  67  Am.  St  Bep. 
706: 

"While  some  courts  have  decided  that  die  teat 
of  the  respective  qualificatioiiB  of  judges  and 
jarors  are  not  the  same,  yet  in  a  case  of  thU 
kind  (change  of  jndge),  where  the  judges  pass 
upon  the  facts,  and  it  is  a  pure  question  of  fact 
which  Is  presented  for  their  consideration  and 
for  their  determination,  we  see  no  good  reason 
why  the  test  of  qualification  should  be  differ- 
ent; for  the  jndge  in  this  case  is  in  reality  a 
juror  passing  upon  questions  of  fact." 

A  court  would  surely  not  permit  a  prospec- 
tive juror  to  remain  In  the  box,  and  deter- 
mine an  Issue  of  fact  between  litigants,  when 
It  was  disclosed  that  such  Juror  had  previ- 
ously been  employed  and  actively  engaged  In 
establishing  either  side  of  that  identical  Is- 
sne.  The  facta  In  this  case.  In  their  effect  as 
to  the  disqualification  of  the  Judge,  are,  In 
legal  effect,  like  unto  the  facts  In  Kentucky 
Journal  Pub.  Co.  v.  Gaines,  139  Ky.  747,  751, 
110  S.  W.  268,  270,  and  the  language  there 
used  In  sustaining  the  sufBclency  of  the  show- 
ing tax  a  change  of  judge  la  very  pertinent 
here.    In  the  opinion  therein  it  is  said : 

"The  affidavit  not  only  states  that  the  judge 
had  a  political  bias  and  enmity  toward  the  de- 
fendant, but  that  he  bad  openly  asserted  his 
belief  in  the  genuineness  of  the  signature  of 
Percy  Haly  to  the  letter,  which  was  the  crucial 
question  in  the  libel  suit;  that  the  judge  had 
been  in  frequent  oommunication  with  the  plain- 
tiiBF  ooncertung  the  publication  of  the  letter  in 
the  Crusader,  a  newspaper  under  the  control 
and  management  of  the  plaintiff.  It  further 
shows  that  the  alleged  libelous  publication  and 
the  suit  concerning  It  ^w  out  of  and  was  the 
direct  result  of  a  bitter  political  campaign 
whidi  had  just  been  waged  between  Gov,  Beck- 
ham <m  the  one  side  and  Senator  McCreary  on 
the  other  for  the  office  of  United  States  Sena- 
tor for  Kentuck;^.  We  are  of  opinion  that  the 
statements  in  this  affidavit  thoroughly  disquali- 
fied the  regular  judge  from  presiding  in  tbe 
trial  of  the  case.  We  do  not  mean  to  say  that 
in  our  opinion  these  statements  are  true,  for 
their  truth  cannot  be  inquired  into  in  this  ac- 
tion. All  that  the  statute,  as  construed  by  this 
court,  •  •  *  requires  is  that  the  affidavit 
should  allege  such  facta  which,  if  true,  show 
that  the  trial  judge  will  not,  or  may  not,  af- 
ford tile  litigant  a  fair  and  impartial  trial  of  his 
case.  Manifestly,  if  the  trial  judge  had  open- 
ly expressed  an  opinion  of  the  genuineness  of 
the  letter,  which  was  the  real  question  in  the 
litigation,  and  if  he  had  been,  as  charged,  in 
communication  with  the  plaintiff  concerning  its 

Snblication  in  a  newspaper,  there  can  be  no 
oubt  that  the  judicial  mind  was  not  in  that 
state  of  impartial  equipoise  between  the  liti- 
gants which  is  required  to  afford  a  fair  and  im- 
partial triaL" 

If  the  fact  be  that  a  judge  Is  biased  or 
prejudiced  against  a  litigant  because  he  la  a 


member  of  a  certain  organization  or  belongs 
to  a  partlenlar  dass,  it  would  seem  to  dls- 
qnali^  him  as  certainly  and  completely  In 
passing  upon  questions  of  fact  In  relation  to 
that  party's  rights  as  If  he  were  prejudiced 
or  biased  against  him  for  any  other  reason. 
As  an  example,  consider  the  far-reaching 
effect  of  religious  and  race  prejudices  dis- 
closed on  the  pages  of  history.  The  rule  is 
announced  in  Powers  y.  Commonwealth,  114 
Ky.  237,  260,  70  S.  W.  644,  6B1,  In  tbe  tcH- 
lowing  language: 

"If  the  fact  be  that  the  jndge  is  biased  or 
prejudiced  against  the  litigant  because  of  poli- 
tics, it  would  seem  to  disqualify  liim  as  certain- 
ly and  completdy  as  if  he  were  prejudiced  or 
biased  against  him  for  any  other  reason.  The 
objection  is  a  state  of  bias  which  destroys  im- 
partiality, whatever  may  be  its  cause." 

The  fact  of  prejudice  does  not  necessarily 
Imply  that  tbe  jndge  would  be  Intaitlonally 
nnftilr,  or  that  he  would  Imowlngly  disre- 
gard the  law  or  the  evldenoe,  to  the  preju- 
dice of  the  party  diarglng  it  In  the  case  at 
bar  relators  expressly  disclaim  any  intent 
apon  their  part  to  challenge  the  honesty  or 
Intentions  of  the  Judge,  and  no  Intentional 
unfairness  or  wrong  will  be  Imputed  to 
Judge  Hillyer.  However,  U  the  alleged 
facts  stated  In  the  application  for  a  diange 
of  Judge  be  tme,  he  may  imperceptibly  to 
himself,  however  honest  and  pure  his  lii- 
tentlons,  be  unable  to  give  a  fair  and  impar- 
tial trial  to  these  defendants.  Prejudice  is  a 
mental  condition  or  status,  not  susceptible 
of  direct  and  positive  proof.  As  a  rule  it  Is 
the  result  of  no  dishonest  motives,  and  he 
whose  acts  are  affected  by  prejudice  is  usual- 
ly unoonscions  of  its  Influence^  The  greatest 
delicacy  should  constantly  be  observed  on 
the  part  of  Judges,  to  the  end  that  they  never 
act  where  there  could  be  substantial  doubt 
whether  they  would  be  free  from  Mas.  The 
courts  must  observe  such  proprieties,  not 
only  because  they  are  right,  "but  In  order  to 
retain  public  respect  and  secure  willing  and 
ready  obedience  to  th^r  Judgmenta"  Nord- 
loh  y.  Packard,  45  Colo.  515,  101  Pat  787. 
"Caesar  demanded  that  his  wife  should  not 
only  be  virtuous,  but  beyond  su^ldon;  and 
the  state  should  not  be  any  less  exacting 
with  its  judicial  officers,  in  whose  keeping 
are  placed,  not  only  the  financial  interests, 
but  the  honor,  the  Uberty,  and  the  lives  of  Its 
citizens,  and  It  should  see  to  it  that  the 
'scales  in  which  the  rights  of  the  citizens  are 
weighed  should  be  nicely  balanced,  for,  as 
was  well  said  by  Judge  Bronson  In  People 
V.  Suffolk  Com.  Pleas,  18  Wend.  [N.  T.]  560: 
'Next  in  Importance  to  the  duty  of  rendering 
a  righteous  Judgment,  Is  that  of  doing  it  In 
such  a  manner  as  will  beget  no  suspicion  of 
the  fairness  and  integrity  of  the  Judge.'" 
State  ex  rel  Barnard  v.  Board  of  Education, 
supra.  This  duty  our  state  has  discharged 
by  enacting  tbe  statute  here  under  considera- 
tion. 

[I]  It  is  true  that  the  petition  for  change 
of  Judge,  and  affidavits  in  support  thereof. 
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do  not  dlscloee  the  title  of  the  "strike  cases" 
In  which  Judge  HUlyer  appeared,  and  in 
which  the  aforesaid  evidence  was  used  upon 
the  application  for  change  of  venue,  nor  does 
the  record  here  contain  the  afiSdavlt^  upon 
which  that  application  was  made.  In  con- 
sidering this  feature,  however,  it  must  be  re- 
membered that  it  Is  alleged  that  those  cases 
were  pending  in  the  district  court  of  Huer- 
fano county,  the  very  court  In  which  the  case 
of  petitioners  herein  Is  now  pending;  that 
the  affidavits  were  on  file  therein,  and  that 
Judge  Hillyer,  then  attorney,  argued  as  to 
the  sufficiency  of  such  affidavits  In  the  afore- 
said court  In  each  case.  Tbis  we  think  suffi- 
cient under  the  rale  heretofore  announced 
by  this  court  in  Hughes  v.  People,  supra. 
Whether  the  affidavits  presented  in  those 
cases  contained  sufficient  facts  to  require  a 
change  of  venue  from  Huerfano  county,  or 
to  establish  either  the  prejudice  or  lack  of 
prejudice  in  the  inhabitants  of  Prowers  coun- 
ty against  striking  miners  <diarged  with 
crime,  is  wholly  immaterial  In  Judging  the 
sufficiency  of  the  showing  made  in  this  case. 
The  question  of.  whether  or  not  a  change  of 
venue  from  Huerfano  county  to  some  other 
county  should  be  granted  or  refused  on  ac- 
count of  the  prejudice  of  the  Inhabitants  of 
any  such  county  can  only  be  determined.  In 
the  first  instance,  by  the  presiding  Judge  in 
the  case  wherein  the  petition  for  a  change 
is  presented,  and  what  we  might  think  here- 
in as  to  the  effect  that  should  be  given  to 
evidence  presented  therein  Is  of  no  concern 
in  the  determination  of  the  matter  here  in- 
volved. 

[It,  11]  8.  We  think  the  oontentton  that 
the  application  for  a  diange  of  Judge  was 
not  filed  in  the  court  below  in  apt  time  is 
without  merit  It  appears  from  the  record 
before  us  that  the  first  term  of  the  district 
court  of  Huerfano  county,  after  the  arrest  of 
petitioners,  commenced  on  the  14th  day  of 
June,  1916,  the  same  being  an  adjourned 
term  of  the  February,  1915,  term ;  that  Jndge 
Hlllyer  had  been  recently  appointed  one  of 
the  judges  of  the  court,  and  appeared  for  the 
first  time  in  said  court  on  the  aforesaid  14th 
day  of  June;  that  on  said  day  the  petition- 
ers appeared  in  said  court  before  any  action 
bad  been  taken  or  made  by  Judge  Hillyer  in 
said  case  wherein  i>etltloners  stood  charged 
with  murder;  that  before  the  case  was  called 
upon  the  docket  the  petitioners  announced 
that  they  desired  to  present  to  the  court 
their  petition  for  a  change  of  judge,  and  it 
was  thereupon  agreed  between  the  defend- 
ants and  the  people  that  the  cause  should  be 
passed  until  the  following  day,  at  which  time 
the  petition  for  change  of  jndge  and  the  affi- 
davits in  support  thereof  were  filed.  As 
said  in  People  v.  District  Court,  supra,  ordi- 
narily, prohibition  only  lies  to  prevent  the 
lower  court  from  proceeding  further  with 
the  cause;  but,  where  this  would  not  give 
the  relator  the  relief  to  which  he  is  entitled, 
the  writ  may  direct  that  all  proceedings  had 


In  excess  of  jurisdiction  be  qnashed  and  the 
order  entered  which  should  have  been. 

The  writ  will  therefore  issue,  directing  the 
respondent  court,  with  Judge  HlUyer  presid- 
ing, to  proceed  no  further  with  the  cause 
than  to  set  aside  the  judgment  denying  the 
application  for  a  change  of  Judge  and  enter 
an  order  as  required  by  statute  (section  6964, 
supra). 

OABBBRT,  a  3.  (dissenting).  The  ai^Uca- 
tlon  for  a  change  of  venue,  or  to  require 
Hon.  Oranby  Hillyer  to  request  another 
judge  to  preside  at  the  trial,  is  based  entire- 
ly upon  the  alleged  prejudice  of  Judge  HUl- 
yer. The  affidavits  supporting  the  applica- 
tion are  purely  ex  parte,  and  are  the  most 
unsatisfactory  evidence  with  which  the  courts  .i 
have  to  deal,  when,  as  stated  in  the  majori- 
ty opinion,  the  statute  inhibits  counter  af- 
fidavits being  filed.  The  right  of  a  defend- 
ant In  a  criminal  action  to  a  change  of  ven- 
ue, or  to  require  the  Judge  of  the  court  in 
which  the  action  Is  pending  to  designate  an- 
other judge  to  try  the  cause,  on  account  of 
his  prejudice.  Is  statutory.  The  change  con- 
templated by  the  statute  causes  delay  and 
expense.  The  right  thus  conferred  for  al- 
leged prejudice  of  the  judge  is  so  liable  to 
abuse  as  to  require  a  rigid  construction  of 
the  provisions  of  the  statute,  and  it  Is  only 
when  the  necessities  of  justice  demand  It 
that  a  change  should  be  made.  Otherwise  a 
great  wrong  Is  perpetrated  upon  the  public. 
This  court  therefore.  In  Young  v.  Peo- 
ple, 54  Cola  293,  130  Pac.  1011,  has  ruled 
that  the  affidavits  supporting  the  applica- 
tion must  state  facts  showing  the  prejudice 
of  the  judge,  and  that  such  facts  must  be 
sufficient  in  law  to  require  the  change. 

The  province  of  the  Judge  at  a  trial  of  a 
criminal  action  is  limited  to  an  interpreta- 
tion of  the  law.  The  Jury  determines  the 
facts.  If  the  judge  errs  in  the  admission  or 
rejection  of  testimony,  or  in  giving  or  re- 
fusing Instructions,  his  rulings  in  these  re- 
spects can  be  reviewed  by  this  court  The 
Constitution  requires  him  to  take  an  oath  to 
support  the  federal  and  state  Constitutions, 
and  to  faithfully  discharge  the  duties  of  his 
office;  hence  it  follows  that  the  facts  upon 
which  the  application  is  predicated  must  be 
so  direct,  positive,  and  unequivocal  as  to 
clearly  show  such  prejudice  as  will  prevent 
him  from  giving  the  defendant  a  fair  and  im- 
partial trial.  State  v.  Chapman,  1  S.  D.  414, 
47  N.  W.  411,  10  L.  R.  A.  432. 

The  statute  provides,  so  far  as  necessary 
to  consider,  that  a  Judge  shall  be  deemed  in- 
competent to  hear  or  try  a  criminal^  cause 
when  be  is  anywise  prejudiced.  As  thus  em- 
ployed, what  does  prejudice  mean,  or  in  what 
circumstances  Is  a  judge  rendered  incompe- 
tent to  hear  or  try  a  criminal  action  because 
he  is  In  "any  wise  prejudiced"?  An  Indi- 
vidual may  be  said  to  be  prejudiced  as  the 
result  of  political  affiliations  or  religions  be- 
lief, or  on  account  of  nationality  or  race,  or 
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ft«m  what  h«  has  read  or  heard  regarding  a 
transaction.  In  short,  Innumerable  reaaons 
might  be  assigned  why  he  was  prejudiced, 
and  In  this  sense  the  word  has  many  varied 
significations.  Clearly  the  General  Assembly 
nerer  Intended  to  give  the  term  such  an  unre- 
stricted meaning  as  would  lead  to  absurd 
results,  by  permitting  a  defendant  to  secure 
a  change  of  Judge  or  venue  for  any  reason 
based  upon  alleged  prejudice,  except  a  sub- 
stantial one.  In  other  words.  It  Is  not  the 
parpose  of  the  statute  that  any  prejndlee, 
however  trivial  or  unimportant,  should  oper- 
ate to  disqualify  a  Judge,  or  render  It  Im- 
proper that  he  should  preside  In  a  case.  And 
80  we  find  that  In  other  Jurisdictions,  with 
statutes  which  provide  In  general  and  unre- 
stricted terms  for  the  disqualification  of  a 
Judge  for  prejudice,  the  term,  by  the  great 
wel^t  of  authority,  has  been  construed  to 
mean  personal  prejudice  against  the  defend- 
ant. 23  Cyc.  685;  Conn  v.  Chadwlck,  17 
Ela.  428;  Turner  v.  Commonwealth,  2  Mete. 
(Ky.)  619;  Western  Bank  v.  Tallman,  15  Wis. 
92 ;  State  v.  Parmenter,  70  Kan.  618,  79  Pac. 
123:  State  v.  Jcdmson,  IM  N.  a  780,  10  S. 
B.  2S7. 

Analyzing  the  affidavit  of  the  defendants, 
we  find  It  Is  stated  therein  that  It  Is  not  the 
intention  to  challenge  the  honesty  or  inten- 
tions of  Judge  Hillyer,  but  that  he  is  so  prej- 
udiced against  the  defendants  that  it  will  be 
and  is  Impossible  for  him  to  act  fairly  and 
Impartially.  This  statement  is  a  concession 
that  Judge  Hillyer  has  no  Intention  to  deal 
with  the  defendants  In  his  official  capacity 
otherwise  than  fair,  and  ia  the  face  of  this 
admission  it  ought  to  be  very  clear  from 
facts  stated  he  has  such  a  pmsonal  prejudice 
against  them  that  be  will  unconsciously  be 
unable  to  preside  at  their  trial  in  a  fair  and 
impartial  manner.  The  affidavit  then  recites 
a  history  of  the  sttlke,  Incidoits  connected 
therewith,  that  the  defendants  were  aligned 
with  the  miners  engagred  In  the  strike,  that 
they  are  members  of  the  organization  Icnown 
as  the  United  Mine  Workers  of  America,  and 
that  conflicts  between  strikers  and  those  en- 
gaged by  the  coal  companies  to  aid  In  break- 
ing the  strike,  occurred.  There  Is  no  state- 
ment that  defendants  engaged  in  any  of  these 
confiicts,  or  that  Judge  Hillyer  took  any 
part  In  the  physical  encounters  mentioned. 
Certainly  these  statements  do  not  indicate 
any  personal  prejudice  on  the  part  of  the 
Judge  against  the  defendants.  It  Is  then 
stated  that  the  charge  against  the  defendants 
la  for  a  crime  alleged  to  have  grown  out  of 
the  strike,  whldi  cause,  among  others,  was 
Instigated  by  the  ooal  companies,  who  em- 
ployed attorneys  and  detectives,  who  insti- 
tuted and  caused  to  be  instituted  such  causes 
and  to  prosecute  the  same;  that  there  has 
been  Intense  feeling  and  prejudice  against 
the  defendants  on  account  of  the  oftense  with 
which  they  are  charged;  that  reports  have 
been  imbllsbed  and  circulated  charging  the 


defendants  with  that  offense;  that  Judge 
Hillyer  has  heard  and  read  these  reports, 
and  has  believed  they  were  true,  and  that  de- 
fendants are  guilty,  and  therefore  became 
and  ever  since  has  been  so  deeply  prejudiced 
against  defendants  that  he  is  unable  to  give 
any  defendant  in  a  strike  case  a  fair  and  Im- 
partial trial  or  a  fair  and  Impartial  hearing. 
The  companies  had  the  right  to  take  the 
ebegs  they  are  charged  with  having  taken. 
If  they  had  cause  to  believe  that  the  parties 
charged  with  offenses  were  guilty.  There  Is 
no  Intimation  that  they  are  not  acting  in 
good  faith ;  but  the  mere  fact  that  these  com- 
panies may  have  caused  such  prosecuticms  to 
be  instituted,  whatever  may  liave  been  their 
motive,  does  not  in  any  manner  disqualify 
Judge  Hillyer. 

That  feeling  and  prejudice  exists  against 
defendants  as  the  result  of  the  offense  with 
which  they  stand  charged,  or  that  reports 
regarding  it  have  been  published,  are  conclu- 
sions of  affiants.  The  contents  of  such  re- 
ports are  not  set  out  But,  aside  from  this, 
the  assertion  that  Judge  Hillyer,  by  reason 
of  such  reports,  believes  the  defendants  guil- 
ty, is  not  supported  by  the  statemoit  of  a 
single  f&ct  upon  which  to  base  it  Besides, 
It  has  been  ruled  that  the  opinion  of  a  trial 
Judge  that  a  defendant  is  guilty  does  not 
constitute  prejudice  under  the  statute.  State 
V.  Morrison,  67  Kan.  144,  72  Pac.  554.  Ingles 
V.  McMillan,  Judge,  5  Okl.  Cr.  130,  113  Pac. 
998,  45  L.  R.  A.  (N.  S.)  611,  is  a  well-oonsld- 
ered  case  on  the  subject.  The  judge  had 
heard  an  application  of  the  defendant,  who 
was  charged  with  murder,  to  be  admitted  to 
ball,  which  was  denied.  The  Judge  heard 
the  testimony  touching  the  guilt  of  defend- 
ant, and  It  was  claimed  that,  having  denied 
ball,  he  necessarily  concluded  the  defendant 
guilty,  and  was  therefore  prejudiced  and  dia- 
quallfled  to  try  the  case.  In  addition  it  was 
stated  in  the  affidavit  the  Judge  had  said,  aft- 
er hearing  the  testimony,  that  the  defendant 
was  guilty  of  a  cold-blooded  murder.  The 
court  ruled  that  prejudice,  in  so  far  as  it 
relates  to  the  judge  who  presides  at  the  trial, 
does  not  include  his  opinion  as  to  the  guilt 
of  the  defendant.  To  the  same  effect  is  State 
V.  Lockildge,  6  Okl.  Cr.  216,  118  Pac.  152,  46 
Ia  R.  A.  (N.  S.)  526,  Ann.  Cas.  1913C,  251.  In 
each  of  these  cases  the  reason  given  why  the 
opinion  of  the  judge  regarding  the  guilt  of 
the  defendant  does  not  constitute  prejudice 
within  the  meaning  of  the  law  is  that  he 
does  not  try  the  facts,  but  simply  passes  upon 
the  questions  of  law  presented. 

The  affidavit  then  continues  to  the  effect 
that  Judge  Hillyer  is  a  strong  and  outspoken 
partisan  in  favor  of  the  coal  companies,  and 
has  repeatedly  declared  and  stated  that  the 
striking  miners  were  outlaws,  and  should  be 
denied  the  benefit  of  habeas  corpus  when 
arrested,  and  held  Incomunicado  by  the 
militia,  and  again  states  it  would  be  Impos- 
si-ble  for  htm  to  sit  with  calm  and  Impartial 
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Judgment  at  their  trial,  and  that  he  has  a 
deep  and  lasting  prejudice  ag&lnst  the  Unit- 
ed Mine  Workers  of  America.  When  facts  are 
presented  on  oath  in  support  of  an  application 
for  a  change  of  judge  or  venue  based  on  the 
prejudice  of  the  judge,  they  should  be  stated 
In  a  mannw  so  direct,  positive,  and  unequivo- 
cal that,  If  they  are  untrue,  the  affiant  may 
be  held  accountable  for  swearing  falsely. 
Gonn  V.  Ohadwlck,  supra.  The  statements 
under  consideration  lack  these  essentials. 
That  Judge  Hlllyer  Is  a  partisan  of  the  coal 
companies  Is  but  the  conclusion  of  the  affi- 
ants. When  and  where,  or  to  whom,  he  made 
statements  attributed  to  him  that  the  strik- 
ing miners  were  outlaws,  and  should  be  de- 
nied the  benefit  of  habeas  corpus  when  ar- 
rested by  the  militia,  are  not  stated.  If  these 
cftatements  are  untrue.  It  la  manifest  they  are 
so  indefinite  as  to  time,  place,  and  the  i)ersons 
to  whmn  they  were  made  that  a  charge  of 
perjury  could  not  be  predicated  thereon,  and 
for  this  reason  should  be  wholly  disregarded, 
80  that  the  averment  to  the  effect  that  It  is 
impossible  for  the  judge  to  preside  with  calm 
and  Impartial  judgment,  as  well  as  the  state- 
ment that  he  entertains  a  deep  and  lasting 
prejudice  against  the  United  Mine  Workers 
of  America,  are  but  conclusions  of  the  affi- 
ants, and  not  based  uix>n  facts,  as  the  law 
requires. 

The  affidavit  then  reiterates  that  the  coal 
comitanies  have  waged  a  war  against  the 
striking  miners  in  the  courts,  by  employing 
attorneys  and  detectives  to  prosecute  and  tes- 
tify against  them  and  charge  them  with 
crimes.  It  also  states  that  such  attorneys 
and  detectives  have  been  «npIoyed  to  defend 
armed  men  imported  by  them,  who  were  in 
turn  charged  with  crimes;  that  pursuant  to 
this  plan  the  coal  companies  have  had  arrest- 
ed and  charged  with  crime  many  hundreds 
of  striking  miners  including  the  defendants, 
which  causes  are  now  pending  in  the  courts ; 
that  in  these  prosecutions  the  companies  are 
furnishing  counsel  and  detectives;  that  they 
now  have  on  their  staff  a  great  number  of 
attorneys,  naming  them,  actually  engaged  In 
the  woi^  of  attemi>tlng  to  ccmvict  the  strik- 
ers; that  among  the  attorneys  evaployei  from 
time  to  time  in  the  legal  warfare  was  Judge 
Hlllyer,  recently  appointed  judge;  that  oa 
bdialf  of  the  coal  companies  he  appeared  in 
court  in  four  criminal  cases  against  strikers, 
and  in  that  capacity  made  an  argument  in 
those  cases ;  that  he  also  spent  a  great  deal 
of  time  in  the  county  of  Prowers  as  the  paid 
attorney  of  the  companies  to  secure  affida- 
vits to  be  used  in  such  causes,  and  that  his 
employment  for  these  purposes  was  solely 
through  the  chief  counsel  of  the  companies. 
We  must  assume  that  the  employment  of 
Judge  Hlllyer,  and  his  participation  in  the 
cases  occurred  before  he  was  appointed 
Judge  of  the  Third  district  It  is  not  «Aarged 
that  he  was  employed  by  the  coal  companies 
in  the  case  against  affiants,  or  that  he  ever 


took  any  part  therein.  ^Rie  tlfles  of  the  cases 
in  whidi  It  is  alleged  he  was  emjdoyed  and 
made  arguments  are  not  given.  The  date 
he  was  employed  Is  not  stated.  Neither  is 
there  any  statemoit  regarding  tlie  character 
of  the  affidavits  it  is  said  he  secured.  All 
that  can  be  deduced  Is  that  at  some  time  and 
place  Judge  Hlllyer  was  employed  by  the  coal 
companies  to  assist  in  the  prosecution  of 
cases  against  striking  miners,  not  these  affi- 
ants, and  because  his  former  clients  are  in- 
terested In  the  iHTosecutlon  of  the  affiants 
he  Is,  therefore,  so  prejudiced  against  them  as 
to  dlsqualUy  him  from  presiding  at  their 
trial.  Sudi  a  deduction  cannot  be  fairly 
made.  The  coal  companies  are  not  parties. 
They  may  be  Interested  in  the  prosecutUm  of 
the  defendants.  The  cases  may  oe  similar 
to  those  in  which  Judge  Hlllyer  was  employ- 
ed, but  this  does  not  in  law  Indicate  any  prej- 
udice on  the  part  <^  the  judge  as  would  pre- 
vent him  from  observing  the  obligation  of 
his  official  oath,  which  requires  him  to  ac- 
cord the  defendants  a  fair  and  Impartial 
trial.  Then  again  the  statements  under  con- 
sideration are  so  tndeflnite  that  for  reasons 
already  given  they  should  be  wholly  disre- 
garded. 

The  affidavit  concludes  by  stating  that  it  is 
the  intention  of  defendants  to  apply  for  a 
change  of  venue  from  Huerfano  county  im 
account  of  the  prejudice  of  the  inhabitants  of 
that  county,  and  to  object  to  the  cause  b^ng 
transferred  to  the  county  of  Prowers  on  ac- 
count of  the  prejudice  of  the  inhabitants  of 
that  county  against  the  defendants;  that 
Judge  Hlllyer  was  employed  by  the  coal  com- 
panies to  obtain  affidavits  to  secure  the  trans- 
fer of  striking  miners'  cases,  other  than  those 
against  the  defendants,  to  that  county,  and 
in  the  district  court  of  Huerfano  county  on 
behalf  of  the  coal  oomiKinles  argued  and  in- 
sisted that  the  Inhabitants  of  Prowers  county 
were  not  prejudiced  against  the  strikers  or 
their  sympathizers,  and  requested  that  those 
cases  be  transferred  to  Prowers  county ;  that 
on  the  hearing  for  a  change  of  venue  the  de- 
fendants will  present  the  Identical  affidavits 
now  on  file  In  the  other  cases  referred  to  in 
support  of  their  application  for  a  change  at 
venue;  that  in  some  instances  affidavits  se- 
cured by  counsel  representing  the  strikers 
In  the  other  causes  showing  the  prejudice  of 
the  Inhabitants  of  Prowers  county  against 
them.  Judge  Hlllyer  thereafter  secured  affi- 
davits from  the  same  parties  and  ffied  them 
In  court,  in  which  the  affiants  changed  or 
attempted  to  change  their  former  statements ; 
that  in  those  cases  Judge  Hlllyer  personally 
drew  a  large  number  of  affidavits^  in  some 
of  which  he  attacked  counsel  for  striking 
miners,  and  charged  them  with  having  em- 
ployed Improper  methods  in  obtaining  affi- 
davits from  residents  of  Prowers  county; 
that  counsel  for  defendants  ffied  rebuttal 
affidavits,  justifying  their  conduct  and  at- 
tacking the  affidavits  filed  by  Judge  Hlllyer; 
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and  that  all  tbese  matters  were  reviewed  tn 
aigument  by  couneel  at  the  time  Judge  HUl- 
yer  appeared  as  attorney  tor  tbe  coal  oper- 
ator&  It  Is  tben  stated  that  It  will  become 
the  duty  of  the  Jadge  who  presides  In  the 
cause  to  pass  upon  the  questioii  of  whether 
a  change  of  venne  from  Huerfano  coonty 
should  be  granted,  and,  If  so,  to  what  county 
It  shall  be  transferred,  whether  or  not  Prow- 
ers county  Is  a  proper  county  In  which  to  try 
the  caose,  and  that  It  would  be  manifestly 
improper  for  Judge  HUlyer  to  determine  a 
question  as  to  which  he  represented  the  coal 
companies  In  other  cases,  and,  should  he  sit 
as  Judge  In  the  case,  he  would  have  to  weigh 
and  pass  uiwn  affidavits  which,  as  counsel 
for  the  companies,  he  has  attacked  by  counter 
affidavits  and  argument  This  part  of  the 
affidavit  is  merely  argumentative,  or  a  state- 
mmt  of  conclusions,  and  whether  or  not  it 
states  any  facts  showing  prejudice  must  be 
determined  from  what  precedes  It  How  the 
affidavits  referred  to  and  filed  in  another  case 
can  be  used  by  the  defendants  In  their  case 
is  not  explained.  An  affidavit  setting  up  prej- 
udice of  the  Inhabitants  of  the  counties  of 
Huerftino  and  Prowers  against  a  defendant 
in  one  case  cannot  establish  such  prejudice 
against  another  defendant  in  another  case, 
and  It  is  therefore  apparent  that  the  state- 
m«tt  to  the  effect  that  Judge  Hlllyer  must 
pass  ai>on  and  weigh  the  affidavits  mentioned, 
whldx  he  attacked  by  counter  affidavits  and 
argument,  cannot  be  true,  and  hence  the  por- 
tion of  the  affidavit  under  conslderatlcm 
states  nothing  whatever  to  establish  preju- 
dice on  the  part  of  the  Judge.  If,  however, 
this  objection  is  waived,  the  statements  upon 
which  prejudice  Is  predicated  are  Immaterial 
and  irrelevant  It  will  be  observed  that  what 
purports  to  be  a  statement  of  facts  is  in  the 
most  general  terms.  The  causes  in  which  the 
affidavits  were  ffied  whidi  defendant  say  they 
wQl  use  In  their  applicatlcm  for  a  <^iange  of 
venue  from  Huerfano  county  and  resist  the 
transfer  of  the  case  to  Prowers  county,  as 
well  as  the  affidavits  said  to  have  been  se- 
cured by  Judge  Hlllyer,  are  not  mentioned  by 
title  or  number.  The  contents  of  such  affi- 
davits are  not  stated:  If  the  statements  re- 
garding tbese  matters  are  untrue,  how  would 
it  be  possible  to  hold  the  affiants  responsible 
for  swearing  falsely? 

Affiants  say  that  It  is  their  intention  to 
move  for  a  change  of  venue  frtnn  Huerfano 
county  on  account  of  the  prejudice  of  the 
inhabitants  of  that  county  against  them,  and 
lesist  the  transfer  of  the  case  to  Prowers 
county  for  the  same  reason.  If  the  state- 
ment of  an  intention  to  move  for  a  diange 
of  venue  on  the  ground  of  prejudice,  and  ob- 
ject to  a  case  being  transferred  to  another 
named  county  upon  the  same  ground,  is  prop- 
er to  consider,  it  should  definitely  appear  by 
apt  averments  that  conditions  exist  which 
warrant  the  carrying  out  of  such  intention. 


It  is  not  stated  that  the  inhabitants  of  either 
county  are  prejudiced  against  the  defendants. 
Neither  Is  it  stated  that  the  prosecution  will 
resist  an  appllcatioB  for  a  change  of  venue, 
or  Insist  that  the  cause  be  transferred  to 
Prowers  county,  so  that  whether  any  question 
will  be  presented  to  Judge  HiUyer  on  this 
score  is  mere  conjecture.  Defendants  have 
not  made  any  application  for  a  change  <^ 
venue,  or  taken  any  steps  to  resist  sending 
their  case  to  the  county  of  Ptow&ra.  They 
merely  state  it  Is  their  intention  to  take  these 
steps.  Their  intention  may  be  abandoned. 
In  order  to  raise  the  question  of  whether  or 
not  in  any  circumstances  facts  are  stated 
in  the  part  of  the  affidavit  under  considera- 
ticHi  which  disqualify  Judge  Hlllyer,  they 
should  have  presented  an  actual  case  by 
doing  that  which  they  say  It  Is  their  Intention 
to  do  In  connection  with  their  application  for 
change  of  judge,  and  not  one  which  may 
never  materialize.  An  application  for  change 
of  judge  ought  not  to  be  hdd  sufficient,  ex- 
cept for  actual  conditions,  and  it  is  respect- 
fully submitted  that  the  majority  opinion 
has  ruled  the  application  should  have  been 
sustained  upon  a  question  not  in  the  case, 
but  which  defendants  say  will  be;  in  other 
words,  ruled  that  it  is  sufficient  up<m  a  prop- 
osition which  the  defendants  may  abandon, 
or  which  so  far  as  appears  by  the  affidavit 
may  never  arise,  because  the  prosecution  may 
not  take  issue  on  it,  and  thus  ruled  that 
defendants  are  entitled  to  a  change  of  judge 
for  a  reason  which  may  never  exist 

In  brief,  an  analysis  of  the  affidavit  falls 
to  disclose  a  single  fact  from  which  the  con- 
clusion can  be  deduced  that  Judge  Hlllyer 
la  prejudiced  against  the  defendants.  The 
history  of  the  strike  does  not  The  state- 
ment that  he  believes  the  defendants  are 
guilty  is  no  more  than  the  opinion  of  the  de- 
fendants. That  he  is  a  partisan  of  the  coal 
companies,  or  is  prejudiced  against  the  or- 
ganization of  which  defendants  are  mem- 
bers, is  simply  the  opinion  of  the  affiants. 
Statements  Intended  to  establish  prejudice, 
even  if  sufficient  for  this  purpose,  are  so 
Indefinite  as  to  time  and  place,  and  the  per- 
sons to  whom  made,  that  affiants  could  not 
be  held  accountable  for  swearing  falsely. 
Judge  Hlllyer  was  never  employed  in  a  case 
against  the  defendants.  It  is  said  he  was 
employed  in  other  cases  against  striking 
miners,  but  tbese  cases  are  not  mentioned 
by  either  title  or  number.  It  does  not  ap- 
pear that  he  will  be  required  to  pass  upon 
affidavits  which  it  is  alleged  he  attacked  ta 
those  cases.  The  coal  companies  are  not 
parties  to  the  case  against  the  defendants. 
It  is  not  averred  that  the  Inhabitants  of  ei- 
ther Huerfano  or  Prowers  county  are  prej- 
udiced against  them.  They  have  not  made 
an  application  for  a  change  of  venue  from 
Huerfano  county,  consequently  are  not  in  a 
position  to  request  that  their  case  should 
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not  be  transferred  to  Prowers  county.  It 
does  not  appear  that  the  prosecution  will 
resist  an  application  for  a  change  of  vMiue 
from  Huerfano  county,  If  one  were  made,  or 
insist  that  the  case  be  sent  to  Prowers  coun- 
ty, and  therefore  whether  Judge  HlUyer  will 
be  required  to  pass  upon  the  question  of 
▼enae  or  the  prejudice  of  the  Inhabitants  of 
either  county  mentioned  Is  not  presented. 
The  aflBdarit  has  been  so  far  considered  up- 
on the  theory  that  personal  bias  and  preju- 
dice upon  the  part  of  Judge  HlUyer  against 
the  defendants  has  not  thereby  been  shown ; 
but,  even  U  the  existence  of  prejudice  against 
strikers  generally  and  the  United  Mine 
Workers  of  America  could  be  said  to  show 
prejudice  against  the  defendants,  their  affi- 
davit is  wholly  insufficient  to  establish  such 
prejudice  for  the  reasons  giyen  in  consider- 
ing it  from  the  viewpoint  that  under  the  law 
personal  prejudice  of  the  judge  against  the 
defendants  must  be  shown. 

The  affidavits  supporting  the  affidavit  of 
defendants  add  nothing  to  it  In  one  of 
them  it  is  stated  that  affiant  has  conversed 
with  Judge  HlUyer,  and  that  in  his  Judg- 
ment the  judge  Is  so  prejudiced  against  de- 
fendants that  they  cannot  have  a  fair  and 
Impartial  trial  before  him,  and  that  a  cliange 
of  judge  Is  necessary  to  a  fair  and  Impar- 
tial hearing  and  triaL  This  is  but  the  opin- 
ion or  conclusion  of  the  affiant,  and  not  a 
statement  of  facts.  In  another  affidavit  it 
is  stated  that  affiant  has  conversed  with 
Judge  HUIyer,  and  these  conversations  dis- 
closed that  he  was  biased  and  prejudiced  as 
stated  In  the  affidavit  of  defendants.  This, 
again,  is  but  a  conclusion.  In  the  next  af- 
fidavit it  is  stated  that  affiant  has  made  a 
careful  investigation  for  the  puriiose  of  as- 
certaining whether  Judge  HlUyer  Is  biased 
and  prejudiced  against  defendants,  and 
whether  a  fair  and  Impartial  hearing  and 
trial  can  be  had  before  him,  and  that  in  his 
judgment  the  judge  is  so  biased  and  preju- 
diced against  the  def^idants  that  it  wUl  be 
impossible  for  htm  to  grant  a  fair  and  im- 
partial hearing  and  trial  in  the  cause.  It  is 
only  necessary  to  mention  that  facts  must 
be  stated  from  which  bias  and  prejudice  on 
the  part  of  the  judge  can  be  deduced.  In 
the  final  affidavit  it  is  said  that  affiant  has 
conversed  with  the  judge,  that  in  these  con- 
versations he  was  outsi)oken  and  emphatic 
in  condemning  striker?,  that  be  was  a  strong 
partisan  on  the  part  of  the  coal  companies, 
and  in  the  judgment  of  affiant  Is  so  deeply 
prejudiced  that  no  member  of  the  striking 
miners  or  their  sympathizers  can  have  a 
fair  and  impartial  trial  or  hearing  before 
him.  Prejudice  and  bias  must  be  made  to 
appear  from  facts,  and  cannot  be  established 
from  conclusions  or  the  judgment  of  the  af- 
fiant. It  will  never  be  presumed  that  a 
Judge  is  biased  or  prejudiced,  and,  when  It 
is  alleged  or  suggested  that  he  is,  it  must 
be  made  clearly  and  affirmatively  to  appear. 


With  the  utmost  deference  to  my  esteem- 
ed Associates,  lb  is  respectfully  submitted 
that  the  rules  by  which  to  determine  bias 
and  prejudice  on  the  part  of  a  judge  are 
shown  have  not  been  applied.  The  affidavits 
are  misleading,  and  in  the  Judgmoit  of  the 
writer  are  a  cov^t  and  unjust  attack  upon 
Judge  HlUyer,  whoUy  wanting  In  such  a 
statement  of  facts  as  are  necessary  under 
the  statute  to  dlsqnaUfy  him  from  presiding 
In  the  case.  They  are  a  mere  hotchpotch  of 
conclusions  and  opinions,  mingled  with  in- 
definite, immaterial  statements  and  innu- 
endoes, not  a  single  paragraph  of  which,  nor 
taken  together  as  a  whole,  establish  prej- 
udice on  the  part  of  Judge  HiUyer,  and  on 
account  of  their  character  and  the  irrele- 
vant nature  of  their  contents  demonstrate 
the  necessity  for  a  rigid  construction  of  the 
statute.  Of  course  a  defendant  in  a  crim- 
inal action  is  entitled  to  have  his  case  heard 
and  tried  by  a  Judge  who  is  not  biased  or 
prejudiced  against  him,  but  when  be  seeks 
a  change  of  judge  or  venue  upon  the  ground 
that  the  Judge  is  prejudiced  he  must  estab- 
lish it  by  sworn  facts  as  the  law  requires. 
In  my  opinion,  the  ruling  of  Judge  HlUyer 
that  the  petition  and  affidavits  did  not  state 
facts  showing  that  he  was  dlsquaUfied  to 
sit  In  the  case  was  correct,  and  should  be 
sustained,  if  that  question  is  properly  here 
for  consideration. 

In  the  majority  opinion  it  is  said  that, 
the  affidavits  being  sufficient.  Judge  Ilillyer 
was  ousted  of  jurisdiction.  E2rbaugh  v.  I'po- 
ple  is  authority  for  this  declaration.  The 
writer  did  not  concur  in  the  opinion  in  that 
case  on  that  question;  but,  accepting  it  as 
correct,  nevertheless,  the  sufficiency  of  the 
aSidavlts  cannot  be  tested  by  proceedings  in 
prohibition.  Under  the  statute  a  presiding 
judge  may  be  rendered,  incompetent  upon 
the  ground  of  prejudice.  This,  however, 
does  not  oust  the  court  of  Jurisdiction.  It 
merely  disqualifies  the  judge.  He  has  au- 
thority in  the  first  instance  to  determine  the 
sufficiency  of  the  application.  If  he  errs, 
the  court  stlU  has  jurisdiction  of  the  case; 
consequently  prohibition  will  not  Ue  for  such 
error,  because  that  remedy  can  only  be  in- 
voked when  an  inferior  tribunal  is  exercis- 
ing a  jurisdiction  It  does  not  possess  or  is 
exceeding  its  legitimate  powers.  The  writ 
of  prohibition  cannot  be  converted  into  a 
writ  of  error,  so  that  the  only  method  by 
which  the  ruUng  on  an  applicatiou  for 
change  of  Judge  can  be  reviewed  is  by  writ 
of  error  after  the  trial  of  the  cause  is  con- 
cluded. The  application  for  a  change  of 
place  of  trial  is  entirely  different  from  one 
the  purpose  of  which  is  to  disqualify  the 
judge  for  prejudice.  The  first  directly  chal- 
lenges the  jurisdiction  of  the  court,  the  lat- 
ter merely  goes  to  the  competency  of  the 
judge,  which  by  the  very  terms  of  the  stat- 
ute, even  if  sufficient,  does  not  oust  the  court 
of  Jurisdiction.    In  other  words,  one  raises 
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the  Jurladlctloa  of  the  trUnmal;  the  other 
is  limited  to  the  competency  of  the  presiding 
Judge. 

For  these  reasons  tlie  proceedings  shonld 
be  dismissed. 

The  \rilUae  is  authorized  to  state  that  Ifr. 
Justice  OARRIGITBS  concurs  in  this  opin- 
ion. 

NOTE. 

The  petition  for  change  of  judge  and  affidavits 
tef erred  to  in  the  opinion,  are  as  follows : 

"State  of  C<dorado,  County  of  Huerfano— ss. : 

"In  the  Diatiict  Oou^t.    No.  1605. 

*rnie  People  of  the  State  of  Colorado,  Plaintiff, 

T.  John  Burke  and  Ghas.  Haines, 

Defendants. 

"Petition  for  Change  of  Judge. 

"Gome  defendants  in  the  above-styled  cause, 
John  Burke  and  Ghas.  Haines,  and  respectfully 
petition  the  court  to  call  in  some  other  judge 
than  the  Honorable  Granby  Hillyer  to  hear  and 
determine  the  matters  and  proce^ngs  and  to  try 
the  cause,  should  it  be  tried,  because  of  and  on 
account  of  the  interest  and  prejudice  of  the 
Honorable  Granby  Hillyer,  judge  of  this  court, 
against  defendants,  and  on  account  of  the  said 
judge  being  disqualified  by  reason  of  his  hav- 
ing been  employed  by  certiOn  coal  companies,  as 
hereinafter  mentioned,  and  in  support  of  this 
petition   state: 

"1.  That  the  said  judge  is  incompetent  to  try 
or  hear  the  cause  and  incompetent  to  hear  any 
question  in  the  cause. 

"2.  That  the  said  judge  is  biased  and  prej- 
udiced against  these  defendants. 

"3.  That  the  said  judge  is  so  biased  and  prej- 
udiced against  these  d^endauts  that  they  can- 
not have  a  fair  and  impartial  trial  or  a  Bur  or 
impartial  hearing  before  said  judge. 

"4.  That  said  judge  is  so  interested  in  the 
matter  of  this  cause,  and  has  such  feeling  in  the 
cause  and  in  matters  surrounding  and  connected 
with  the  cause  and  in  its  prosecution,  that  de- 
fendants cannot  have  a  fair  and  impartial  hear- 
ing or  trial  before  said  judge. 

"5.  That  the  said  judge  has,  as  is  hereinafter 
alleged,  been  employed  by  and  has  acted  as 
counsd  in  numbers  of  cases  in  which  certain 
coal  companies  were  employing  counsel  to  prose- 
cute miners  engaged  in  the  coal-mining  strike, 
which  disqualifies  him  from  sitting  in  this  case. 

"In  asUng  for  a  change  of  judge,  it  is  not 
intended  by  this  petition,  or  the  amdavits  in 
rapport  thereof,  to  challenge  the  honesty  or  in- 
tentions of  the  said  judge,  but  it  is  alleged: 
That  the  said  judge  is  so  prejudiced  against 
defendants  that  it  will  be  and  is  impossible  for 
bim  to  act  fairly  and  impartially  in  the  cause. 
That  rince  September  22,  1913,  and  until  re- 
cently, there  has  been  in  existence  in  the  south- 
em  Colorado  coal  fidds.  Including  the  county  of 
Huerfano,  a  coal  strike  of  a  large  number  of 
coal  miners  belonging  to  the  United  Mine  Work- 
ers of  America.  On  the  other  side,  there  have 
been  leagued  together  the  coal  operators,  em- 
bracing great  and  influential  corporations,  to 
wit,  the  Colorado  Fuel  &  Iron  Company,  the 
Victor-American  Fuel  Company,  the  Rocky 
Mountain  Fuel  Company,  and  other  coal  corpo- 
rations owning  and  controlling  many  millions 
of  dollars'  worth  of  property,  which  companies 
have  great  and  untold  influence  in  said  counties. 
That  in  and  during  said  strike  said  companies 
have  bought  and  brought  into  the  state  large 
numbers  of  deadly  machine  guns  and  other 
weapons,  and  also  imported  large  numbers  of 
men,  commonly  known  as  gunmen,  to  aid  said 
companies  in  breaking  said  coal  strike.  That 
each  side  had  many  Enrmpathixers  and  partisans, 
and  the  conflict  resulted  in  the  bitterest  strug- 
gle that  has  ever  arisen  between  capital  and 
labor  in  the  United  States.  That  so  Ditter  be- 
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came  the  struggle  that  large  numbers  of  battles 
and  coanlcts  between  armed  forces  occurred  and 
large  numbers  of  men  were  killed  and  wounded. 
That  in  one  instance,  commonly  known  as  the 
'Ludlow  Massacre,'  the  tent  colony  homes  of  a 
large  number  of  strikers  were  burned  to  the 
ground,  and  numbers  of  the  wives  and  children 
of  striking  miners  were  suffocated  and  burned 
to  death.  That  said  armed  conflicts  kept  up 
until  the  United  States  troops  were  sent  into 
the  field.  That  defendants  belonged  to  said  la- 
bor organization  and  were  aligned  with  the  min- 
ers in  their  strike.  That  the  above-styled  cause 
is  a  cause  growing  out  of  or  alleged  to  have 
grown  out  of  said  strike,  and  the  defendants 
are  accused  of  an  alleged  crime  claimed  to 
have  ^wn  out  of  said  strike,  and  the  cause  is 
what  IS  known  as  a  'strike  case,'  being  one  of 
about  fifty  strike  causes  now  on  the  docket  of 
this  court,  which  strike  cases  embrace  alleged 
charges  ot  murder,  arsoi^  and  burglary,  and 
other  offenses  alleged  to  have  been  committed 
by  the  striking  miners,  all  of  which  cases  were 
insti|(ated  at  the  behest  of  and  at  the  request 
of  said  coal-mining  corporations,  who  employed 
attorneys  and  detectives  to  institute  and  cause 
to  be  mstituted  said  causes  and  to  prosecute 
the  same.  That  there  has  been  the  greatest  and 
most  intense  feeling  and  prejudice  against  de- 
foidants  on  account  of  the  alleged  offenses 
charged  in  the  above-styled  cause,  and  that 
many  reports  have  been  published  and  circulat- 
ed charging  said  defendants  with  said  crime. 
That  the  said  judge  has  heard  and  read  and 
had  told  him  and  nas  believed  in  the  truth  of 
said  reports,  and  believed  defendants  guilty,  and 
thereupon  became  and  has  ever  since  been  and 
now  is  deeply  prejudiced  against  defendants,  to 
such  an  extent  that  he  is  unable  to  give  any  de- 
fendant in  said  strike  causes  a  fair  and  im- 
partial trial,  or  a  fair  and  impartial  hearing. 
That  the  said  judge  was  and  Is  and  has  been 
a  strong  and  outspoken  partisan  in  favor  of 
the  coal  companies  in  their  controversies  with 
the  miners,  and  a  strong  and  outspoken  partisan 
on  the  side  of  the  coej  compames  in  matters 
that  have  occurred,  and  has  repeatedly  declared 
and  stated  that  the  striking  miners  were  out- 
laws, and  should  be  denied  the  benefit  of  habeas 
corpus  when  arrested,  and  held  incomunicado 
by  the  militia.  That  it  would  be  impossible  for 
said  ^udge  to  sit  with  cahn  and  fair  and  impar- 
tial judgment  on  the  hearings  and  trials  of  de- 
fendants. That  he  has  a  deep  and  lasting  prej- 
udice against  the  United  Mine  Workers  of 
America.  That  the  said  coal  companies  here- 
inbefore mentioned,  in  addition  to  waging  a  war 
upon  the  striking  miners  by  the  use  of  machine 
guns  and  imported  and  armed  gunmen,  also 
started  at  the  outbreak  of  this  sti&e,  and  have 
since  continued,  a  war  against  the  stnking  min- 
ers in  the  courts  by  employing  and  paying  num- 
bers of  attorneys  and  detectives  to  prosecute 
and  testify  against  striking  miners  for  alleged 
crimes  and  to  charge  them  with  crimes,  and  to 
appear  for  and  defend  for  the  companies  said 
armed  men  imported  by  them,  who  in  turn  were 
charged  with  crime.  That  the  said  coal  com- 
panies, pursuant  to  this  plan,  have  had  arrest- 
ed and  charged  with  crime  many  hundreds  of 
striking  miners,  including  the  defendants  in 
this  cause,  and  there  are  now  pending  in  the 
courts  criminal  causes  against  several  hundred 
of  said  miners.  In  all  of  these  prosecutions 
the  said  corporations  are  furnishing  counsel  and 
detectives,  paid  by  them.  That  said  coal  com- 
panies have  had  and  have  now  on  their  staff  a 
large  number  of  attorneys  engaged  actively  in 
said  work  of  attempting  to  convict  the  strik- 
ers, and  that  in  recent  trials  and  prosecutions 
held  at  Pueblo,  where  strikers  were  charged 
with  alleged  murder  of  mine  guards,  four  at- 
torneys, to  wit,  Hon.  Jesse  Q.  Northcutt,  Thom- 
as H.  Devlne,  Charles  Hayden,  and  George  G. 
Manly,  appeared  in  court  for  the  coal  companies 
and  openly  admitted  that  they  were  receiving 
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large  compensation  from  the  coal  comi^anies  foi 
appearing.  That  among  the  attorneys  who  haye 
been  employed  from  time  to  time  oy  the  coal 
companies  to  assist  in  this  said  legal  warfare 
is  the  Honorable  Granby  Hillyer,  recently  ap- 
pointod  judge  of  this  district.  That  on  behalf 
of  said  coal  companies  the  snid  judge  appeared 
in  this  court  as  the  representative  and  paid  at- 
torney of  and  on  behalf  of  the  coal  companies  in 
four  criminal  cases  against  strikers,  nominally 
on  behalf  of  the  people,  but  really,  in  truth  and 
in  fact,  on  behalf  of  and  under  the  pay  of  said 
coal  companies,  and  as  such  he  made  an  argu- 
ment as  their  attorney  in  said  cases.  That  the 
said  judge  also  spent  a  great  deal  of  time  work- 
ing in  the  county  of  Prowers,  in  this  judicial 
district,  as  the  paid  attorney  for  said  coal  com- 
panies and  in  securing  for  them  affidavits  to 
be  used  in  said  criminal  cases.  That  defend- 
ants have  no  way  of  knowing  the  amount  of 
money  paid  by  the  coal  companies  to  the  said 
judge,  prior  to  his  appointment  as  judge,  for 
his  said  service  as  attorney  for  said  coal  com- 
panies, In  aiding  them  in  their  legal  warfare, 
but  upon  information  and  belief  allege  that  he 
was  paid  by  said  coal  companies  a  large  sum  of 
money. 

"It  is  respectfully  submitted  that  the  said 
judge  should  not,  after  being  appointed  judge, 
sit  in  cases  against  strikers  where  the  said 
coal  companies  are  actively  prosecuting,  and 
these  defendants  allege :  That  in  this  case  the 
said  coal  companies  are  hiring  and  have  hired 
attorneys  to  work  up  the  evidence  against  these 
defendants,  and  are  hiring  and  have  hired  de- 
tectives to  assist  the  prosecution  in  the  cause. 
That  the  said  judge,  while  he  appeared  in  the 
name  of  the  people  of  the  state  of  Colorado, 
never  appeared  at  the  request  of  any  district 
attorney,  nor  was  he  employed  by  any  board  of 
county  commissioners,  but  was  employed  and 
paid  by  said  coal  companies,  his  said  employ- 
ment being  made  through  the  Honorable  Jesse 
G.  Northcutt,  who  has  been,  since  the  beginning 
of  the  strike,  and  is  now,  chief  attorney  for  said 
coal  companies  in  their  prosecution  of  all  strik- 
ing miners  charged  with  crime.  That  there  are 
numbers  of  judges  of  the  district  court  in  the 
state  of  Colorado  who  are  not  in  any  way  prej- 
udiced against  or  biased  in  favor  of  defendants, 
and  who  have  never  been  employed  by  the  coal 
companies  in  connection  with  their  prosecu- 
tions against  strikers,  and  before  whom  defend- 
ants can  have  a  fair  and  impartial  hearing  and 
trial.  That  said  judge  has  not  appeared  in  the 
district  court  of  Huerfano  county,  in  which 
this  case  is  pending,  as  judge  at  any  time  prior 
to  the  14th  of  June,  1915,  and  this  petition  is 
filed  at  the  earliest  moment  and  immediately 
after  the  appearance  of  said  judge  in  this  court. 

"This  amplication  is  not  made  for  delay,  but 
that  justice  may  be  done,  and  in  order  that 
there  may  be  a  fair  and  impartial  hearing  and 
trial  of  tiiis  cause.  There  are  attached  hereto 
the  affidavits  of  credible  persons  in  support  of 
this  application,  as  required  by  the  statute. 

"Defendants  further  respectfully  state  that 
it  would,  as  they  are  advised,  further  be  im- 
proper for  the  Honorable  Granby  Hillyer  to 
preside  in  this  cause  because  of  the  following 
additional  matters  and  things,  to  wit: 

"It  is  the  intention  of  the  defense  in  this 
cause  to  apply  for  a  change  of  venue  to  some 
other  county  than  Huerfano  county  on  account 
of  the  prejudice  of  the  inhabitants  of  Huerfano 
county,  and  to  object  to  the  cause  being  trans- 
ferred to  the  county  of  Prowers,  on  account  of 
the  inhabitants  of  said  last-named  county  being 
so  prejudiced  against  defendants  that  defend- 
ants could  not  secure  a  fair  and  impartial  trial 
in  said  Prowers  county.  It  will  therefore  be- 
come the  duty  of  the  judge  who  presides  in  this 
cause  to  pass  upon  the  question  of  whether  or 
not  a  change  of  venue  shall  be  granted,  and,  if 
so,  to  what  county  the  case  shall  be  transferred, 
and  to  pass  upon  the  question  as  to  whether  or 
not  Prowers  county  is  a  proper  county  in  which 
the  striking  coal  miners  and  their  sympathizers 


who  are  charged  with  crime  shall  be  tried.  On 
these  questions  the  said  Hon.  Oranby  Hillyer 
was  employed  by  the  coal  operators,  hereinbe- 
fore mentioned,  and  he  was  their  paid  counsel 
and  acted  for  them  as  their  attorney,  and,  rep- 
resenting them  as  their  paid  attorney,  he  spent 
a  great  deal  of  time  in  securing  affidavits  in 
Prowers  county  to  secure  the  transfer  of  strik- 
ing miners'  cases  to  said  county,  and  he  argued 
said  questions  in  court  in  four  cases  in  the  dis- 
trict court  of  Huerfano  county  on  behalf  of 
said  coal  operators,  and  in  his  argument  insist- 
ed that  Prowers  county  inbabitauta  were  not 
prejudiced  against  the  strikers  or  their  sympa- 
thizers, and  that  fair  trials  could  be  obtained  in 
snid  county,  and  he  asked,  as  the  representative 
of  said  coal  operators,  that  said  strike  cases  be 
transferred  to  Prowers  county. 

"It  is  respectfully  submitted :  That  it  would 
be  manifestly  improiier  for  the  said  Hon.  Gran- 
by Hillyer  to  now  sit  in  judgment  in  this  case 
on  a  question  as  to  which  he  was  paid  by  the 
coal  operators  to  represent  them  and  to  argue 
for  them.  That  on  the  hearing  of  the  question 
in  this  court  in  this  cause  as  to  whether  or  not 
Prowers  county  is  a  proper  county,  these  de- 
fendants wUl  present  to  the  court  the  identical 
affidavits  now  on  file  In  this  court  in  support 
of  the  application  for  change  of  venue  in  the 
causes  in  which  the  said  Hillyer  was  employed 
as  an  attorney  by  the  coal  operators,  and  which 
affidavits  were  attacked  by  the  said  Hon.  Gran- 
by Hillyer  by  counter  affidavits,  and  which 
affidavits  the  said  Hon.  Granby  Hillyer  criti- 
cised in  his  argument  in  this  court.  In  other 
words,  if  the  Honorable  Granby  Hillyer  should 
sit  as  judge  in  this  cause,  he  would  have  to 
weigh  and  pass  upon  affidavits  which  he  has  al- 
ready, as  counsel  for  the  coal  operators,  at- 
tacked both  by  counter  affidavits  and  in  his 
argument  in  this  court.  That  in  some  instanc- 
es, where  the  strikers'  attorneys  had  secured  af- 
fidavits from  parties  in  Prowers  county  showing 
that  the  inhabitants  of  said  county  were  prej- 
udiced against  the  strikers,  the  said  Hon.  Gran- 
by Hillyer  secured  affidavits  thereafter  from  the 
same  parties  and  filed  them  in  this  conrt,  in 
which  affidavits  said  residents  of  Prowers  coun- 
ty changed,  or  attempted  to  change,  their  for- 
mer statements;  and  all  these  affidavits  will 
of  necessity  have  to  be  reviewed  and  passed  up- 
on by  the  judge  who  sits  in  this  case.  That  m 
said  causes  in  which  the  said  Hon.  Granby 
Hillyer  appeared  as  attorney  for  the  coal  op- 
erators he  personally  drew  a  large  number  of 
aifidavits,  and  in  some  of  the  affidavits  drawn 
by  the  said  Hon.  Granby  Hillyer,  he  attacked 
the  attorneys  for  the  striking  miners  and  charg- 
ed them  with  having  obtained  by  improper 
methods  the  affidavits  which  they  obtained  in 
Prowers  county,  and  said  attorneys  filed  rebut- 
tal affidavits  justifying  their  conduct  and  in 
turn  attackingthe  affidavits  drawn  by  the  said 
Hon.  Granby  Hillyer.  That  these  matters  were 
reviewed  in  argument  by  the  respective  counsel 
at  the  time  the  said  Hon.  Granby  Hillyer  ap- 
peared as  attorney  for  the  coal  operators,  and 
It  would  be  unjust  to  the  defendants  in  this 
cause  to  require  them  to  submit  their  rights  on 
said  questions  to  a  judge  who  was  the  paid 
attorney  for  the  coal  operators  on  the  identical 
question  to  be  passed  upon  now  by  the  court. 
That  in  the  causes  in  which  said  Hon.  Granby 
Hillyer  appeared  as  aforesaid  the  applications 
for  a  change  of  venue  were  granted,  and  the 
court  refused  to  send  the  causes  to  Prowers 
county.  John  Burke, 

"Charles  Haines, 

"Defendants. 
"John  L.  East, 
"A.  M.  Belcher, 
"Charles  T.  Mahoney, 
"Horace  N.  Hawkins, 

"Attorneys  for  Defendants. 

"State  of  Colorado,  County  of  Huerfano— ss.: 

"John  Burke  and  Charles  Haines,  each  duly 
sworn,  upon  oath  says:   That  he  is  a  defendant 


Colo.)- 


PEOPIjB  y.  DISTRICT  OOUBT 


163 


above  named,  haa  heard  read  the  foregoing  peti- 
tion, and  knowB  the  contents  thereof;  that  the 
statements  therein  are  true  of  his  own  knowl- 
edge, except  as  to  those  therein  alleged  to  be 
made  upon  information  and  belief,  and  as  to 
those  that  he  believes  them  to  be  true. 

"John  Burke. 
"Charles  Haines. 
Snbacribed  and  sworn  to  before  me  this  14th 
day  of  June,  1915.  T.  M.  Hudson, 

"Clerk  of  the  District  Court. 
"State  of  Colorado,  Gonnty  of  Huerfano— ss.: 

"Horace  N.  Hawkins,  first  being  duly  sworn, 
upon  oath  deposes:  That  he  is  one  of  the  at- 
torneys for  the  defendants  in  the  above-styled 
cause,  and  that  he  has  been  a  practicing  attor- 
ney in  the  state  of  Colorado  for  more  than  twen- 
ty years.  That  he  has  read  the  foregoing  peti- 
tion and  knows  the  contents  thereof,  and  that 
each  and  every  statement  made  therein  is  tme, 
as  affiant  venly  believes.  That  affiant  is  not 
in  any  way  related  to  and  not  of  kin  to  any 
defendant  in  the  cause.  That  affiant  has  made  a 
careful  investigation  as  to  whether  defendant 
can  have  a  fair  and  impartial  hearing  or  trial 
before  the  judge  mentioned  in  said  petition,  and 
as  to  whether  or  not  said  judge  is  or  is  not  bias- 
ed or  prejudiced  against  defendants,  and  he 
states  that  the  allegations  in  said  petition  are 
true.  _  That  affiant  has  no  personal  feeling  of  any 
kind  in  the  matter,  and  only  his  sense  of  duty  to 
his  clients  and  his  belief  that  they  cannot  have 
impartial  hearings  or  trials  before  said  judge 
causes  him  to  make  this  affidavit  That  there 
are  nnmbeis  of  judges  of  the  district  court  who 
have  no  prejudice  or  bias  before  whom  defend- 
ants can  have  impartial  hearings  and  trials. 
That  affiant  was  personally  present  and  heard 
the  said  Hon.  Granby  Hillyer  argue  before  the 
court  in  the  four  cases  mentioned  in  the  petition, 
and  that  prior  to  the  said  judge  being  appmnfc- 
ed  jndm  ne  conversed  upon  several  occasions 
with  the  aaid  judge  upon  the  subject  of  the 
strike,  the  strikers,  and  the  industrial  conflict 
mentioned  in  the  petition,  and  knows  that  the 
statements  made  in  the  petition  with  reference  to 
the  employment  of  the  said  HlUyer  and  the  serv- 
ices rendered  by  him  are  true.  That  the  allega- 
tions made  in  the  petition  as  to  the  existence  of 
the  strike  and  the  length  of  time  it  existed,  the 
parties  to  the  controversy,  the  bitterness  of  the 
Btmg^le,  the  armed  conflicts  that  ensued,  the  ac- 
cusations against  the  defendants,  the  extent  of 
the  feeling  aroused,  and  the  prejudice  of  the 
judge  are  allegations  within  the  personal  knoxvl- 
edge  of  affiant,  and  the  statements  contained  in 
said  allegations  are  true,  of  affiant's  own  knowl- 
edge, as  are  also  the  allegations  as  to  the  conduct 
of  the  coal  companies  in  employing  private  coun- 
sel and  detectives  to  prosecute  defendants.  Af- 
fiant further  states  upon  bis  own  knowledge  that 
the  application  for  change  of  judge  is  not  made 
for  delay,  but  because  of  the  belief  of  the  defend- 
ants' counsel  that  it  is  necessary  to  file  such 
petition  in  order  to  secure  a  fair,  impartial,  and 
unprejudiced  judge.  Horace  N.  Hawkins. 

"Subscribed  and  sworn  to  before  me  this  14tb 
day  of  June,  1915.  T.  M.  Hudson, 

"COerk  of  the  District  Court. 

"State  of  Colorado,  County  of  Huerfano-ss.: 

"Charles  T.  Mahoney,  first  being  dulv  sworn, 
upon  oath  deposes:  That  be  is  one  of  the  attor- 
neys for  the  defense  in  the  above-styled  cause. 
That  he  is  not  related  and  not  of  kin  to  any 
defendant  in  the  cause.  That  he  is  acquainted 
with  the  Honorable  Granby  Hillyer,  judge  of 
this  court,  mentioned  in  the  petition,  and  that  in 
his  judgment  said  Judge  is  biased  and  prejudiced 
against  the  defendants  in  this  cause,  and  so  bias- 
ed and  prejudiced  that  defendants  cannot  have 
a  fair  and  impartial  hearing  or  trial  before  said 
judge;  and  affiant  states  that  a  change  of  judge 
IS  necessary  to  secure  a  fair  and  impartial  hear- 
ing and  trial.  That  affiant  is  well  acquainted 
in  Hnerfano  county  and  in  other  counties  in  the 
southern  part  of  the  state,  and  knows  the  terri- 


ble and  deep-seated  feeling  that  has  grown  out 
of  said  struggle  between  capital  and  labor.  That 
affiant  has  no  personal  feeling  in  the  matter,  and 
only  joins  in  the  application  and  makes  this  affi- 
davit because  he  believes  it  to  be  necessary  to  se- 
cure to  defendants  fair  and  impartial  hearings 
and  trials.  That  the  feeling  has  been  so  intense 
and  go  great  that  very  great  care  will  be  required 
in  connection  with  the  trial  of  any  case  growing 
out  of  the  strike,  in  order  to  give  the  defendants 
the  fair  trial  which  the  law  requires.  Affiant 
has  heard  read  the  petition  and  the  affidavits  in 
support  thereof,  and  knows  the  contents  thereof, 
and  affiant  states  that  the  statements  made  in 
said  petition  are  and  each  of  tkcm  is  true,  and 
he  knows  that  the  petition  is  filed  in  this  cause 
for  a  change  of  judge,  not  for  delay,  but  only 
because,  after  careful  consideration,  it  is  deemed 
absolutely  necessary  to  obtain  a  change  of  judge 
in  order  to  secure  for  the  defendants  a  fair  and 
impartial  hearing  and  trial. 

"Charles  T.  Mahoney. 
"Subscribed  and  sworn  to  before  me  this  14th 
day  of  June,  1015.  T.  M.  Hudson, 

"Clerk  of  the  District  Court 

"State  of  Colorado,  County  of  Huerfano— ss.: 

"John  h.  East,  being  first  duly  sworn,  upon 
oath  deposes:  That  he  Is  one  of  the  attorneys 
for  the  defense  in  the  above-styled  cause.  That 
he  is  not  of  kin  or  related  to  any  defendant  in 
this,  cause.  That  affiant  is  a  practicing  at- 
torney at  Walsenbuiv,  Colo.  That  affiant  was 
present  in  court  at  Walsenburg  at  the  time  re- 
ferred to  in  the  foregoing  petition,  when  the 
honorable  judge  of  this  court  appeared  as  attor- 
ney for  the  coal  companies  in  the  four  strike 
cases  referred  to  in  the  petition,  and  he  heard 
said  judge  make  an  argument  in  said  causes. 
That  the  said  judge  was  a  strong  advocate  for 
said  coal  companies,  and  was  doing  all  he  could 
to  aid  and  help  them  in  said  criminal  causes. 
That  affiant  has  conversed  with  the  said  Hon. 
Granby  Hillyer,  and  said  conversations  showed 
the  said  Hillyer  to  be  biased  and  prejudiced  as 
stated  in  the  petition,  and  that  the  statements 
made  in  said  petition,  and  in  the  affidavits  in 
support  thereof,  all  of  which  affiant  has  read, 
are  true.  John  L.  East. 

"Subscribed  and  sworn  to  before  me  this  14th 
day  of  June,  191&  T.  M.  Hudson, 

"[Seal.]    Clerk  of  the  District  Court 

"State  of  Colorado,  County  of  Huerfano — ss.: 

"A.  M.  Belcher,  first  being  duly  sworn,  upon 
oath  deposes:  That  he  is  one  of  the  attorneys 
for  the  defense  in  the  above-styled  cause.  That 
affiant  has  only  recently  come  to  the  state  of 
Colorado  to  appear  In  the  cause,  and  has  not  the 
knowledge  concerning  the  matters  mentioned  in 
the  petition  which  is  possessed  by  other  affiants 
who  file  affidavits  in  support  of  said  petition. 
That  affiant  has  made,  however,  a  careful  in- 
vestigation during  the  past  few  weeks,  for  the 
Eurpose  of  determining  whether  or  not  the  said 
onorable  judge  of  this  court  Is  biased  and  preju- 
diced against  the  defendants,  and  as  to  whether 
or  not  there  can  be  a  fair  and  impartial  hear- 
in|;  and  trial  in  the  above-styled  cause  before 
said  judge.  That  it  is  affiant's  judgment,  after 
having  made  said  investigation,  that  the  said 
judge  Is  so  biased  and  prejudiced  against  the 
defense  in  the  above-styled  cause,  and  against 
said  defendants,  that  it  will  be  impossible  for 
him  to  grant  to  defendants  a  fair  and  impartial 
hearing  and  trial.  That  affiant  knows  of  his 
own  knowledge  that  the  petition  for  a  change  of 
judge  is  not  filed  for  delay,  but  is  filed  only  to 
secure  a  fair  and  impartial  trial. 

"A.  M.  Belcher. 
"Subscribed  and  sworn  to  before  me  this  14th 
day  of  June,  1916. 

"[Seal.]    T.  M.  Hudson.  Clerk. 

"State  of  Colorado,  County  of  Huerfano— ss. : 

"J.  M.  McQuarrie,  first  being  duly  sworn,  up-  , 

on  oath  deposes:    That  he  is  of  the  age  of  52  Ip 

years,  resides  in  Las  Animas  county,  and  has  '^^ 
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resided  in  Colorado  for  a  period  of  thirty-seven 
years,  and  in  Las  Animas  county  about  twenty- 
seven  years  of  said  time.  That  he  is  well  ac- 
quainted with  the  jud^e  of  this  court,  mentioned 
in  the  foregoing  petition  for  a  change  of  judge, 
and  has  known  him  for  the  past  seven  years. 
That  during  the  continuance  of  the  recent  coal 
strike  affiant  had  several  conversations  with 
said  judge  prior  to  the  time  said  judge  appeared 
as  attorney  at  Walsenbnrg  with  Judge  Northcutt 
on  behalf  of  the  coal  comjianles.  That  the  said 
judge  in  said  conversations  was  outspoken  and 
emphatic  in  condemning  the  strildng  miners,  and 
was  strongly  opposed  to  them,  ana  approved  of 
the  actions  in  holding  strildng  miners  incomu- 
nicado  and  in  denying  to  them  the  writ  of  habeas 
corpus.  That  said  judge  was  a  strong  partisan 
on  the  ride  of  the  coal  companies  in  the  recent 
conflict  between  capital  and  labor,  mentioned  in 
the  petition,  and  was  and  is,  in  affiant's  judg- 
ment, so  deeply  prejudiced  that  no  member  of  the 
striking  miners  or  their  sympathizers  can  have  a 
fair  and  impartial  trial  or  hearing  b^ore  him. 
That  affiant  is  in  no  way  related  to  or  of  kin  to 
any  striking  miner  or  any  defendant  Affiant 
does  not  mean  to  make  any  charge  against  the 
integrity  of  said  judge,  but  only  to  state  what  he 
knows  touching  the  prejudice  of  said  judge. 
"J.  M.  McQuarrie. 
"Subscribed  and  sworn  to  before  me  this  14th 
day  of  June,  1915.  T.  M.  Hudson, 

"[Seal]    Olerk  of  the  District  Court" 


PEOPIiB  ex  teL   UYADO  v.  DISTRICT 

COURT  OP  THIRD  JUDICIAL 

DIST.  et  aL    (No.  8697.) 

(Supreme  Court  of  Colorado.    Aug.  17,  1915.) 

En  Bane.  Application  for  prohibition  by  the 
People,  on  the  relation  of  K.  Uyado,  against 
the  District  Court  of  the  Third  Judicial  District 
and  Hon.  Granby  Hillyer,  a  Judge  thereof. 
Writ  to  issue. 

A.  M.  Belcher,  of  Trinidad,  and  Horace  N. 
Hawkins,  of  Denver,  for  petitioner.  Fred  Far- 
rar,  Attjr.  Gen.,  and  Norton  Montgomery  and 
Frank  0.  West,  Asst.  Attys.  Gen,  for  respond- 
ents. 

WHITS,  X  In  an  essential  features  this 
case  is  identical  with  that  of  People  of  the  State 
of  Colorado  ex  reL  John  Burke  and  Charles 
Haines,  Plaintiffs,  v.  District  Court  of  the 
Third  Judicial  District  of  the  State  of  (Colora- 
do and  Hon.  Granby  Hillyer,  Defendants,  152 
Paa  149.  The  cases  were  argued  together,  and 
so  submitted  for  consideration,  and  for  the  rea- 
sons given  in  that  case  a  like  order  will  be  en- 
tered herein,  and  the  writ  of  prohibition  issued. 

GABBERT,  a  J.,  and  GARRIGUESk  J.,  dis- 
sent. 


STEPHENS  T.  STEPHENS.     (Vfo.  1474.) 
(Supreme  Court  of  Arizona.     Oct.  16,  1916.) 
1.  JUDOBS     «s»61  — DlSQUALIFIOATION  — Er- 

FBCT  OF  Affidavit. 

It  is  not  the  truth  of  the  affidavit,  but  the 
affidavit  itself,  which  disqualifies  the  judge,  un- 
der Civ.  Code  1913,  par.  600,  subd.  4,  provid- 
ing that,  if  either  party  files  an  affidavit  alleg- 
ing that  he  has  cause  to  believe  and  does  be- 
lieve that  he  cannot  have  a  fair  trial  because  of 
the  bias,  prejudice,  or  interest  of  the  judge,  the 
judge  shall  call  in  another  judge  to  preside  at 
the  trial. 

[Ed.  Note.— For  other  cases,  see  Judges,  Cent. 
Dig.  SS  224-231;   Dec.  Dig.  «=»51.] 


2.  Jttdoeb 
Waives. 


4=968  —  DisQTrAi^oATioir  — 


A  party  does  not  waive  his  right  under 
CHv.  Code  1913,  par.  600,  subd.  4,  to  change 
of  judge  for  bias,  by  consenting  to  and  asking 
for  continuance. 

[Ed.  Note.— For  other  cases,  see  Judge*.  Gent. 
Dig.  §  232;    Dec.  Dig.  «=»^.] 

8.  Judges      «=>51  —  Disquaufioation  — < 
Change— Notice  of  Afplication. 

Notice  to  the  other  party   of  applicatioa 

for  change  of  judge  for  bias  is  not  necessary. 
[Ed.  Note.— For  other  cases,  see  Judges,  Cent. 

Dig.  a  224-231;   Dec.  Dig.  «=>51.] 

4.  Judges      4=949  —  Disquaufioatioh   — 
Change— Reason  fob  Afpucation. 

It  is  immaterial  what  prompts  a  party  to 

make  affidavit  for  change  of  judge  under  Civ. 

Code   1913,  par.  600,  subd.   4;    he  not  being 

required  to  ^ve  any  reason  for  Us  belief  that 

he  cannot  have  a  fair  trial  beeanae  of  the  judge's 

bias,  prejudice,  or  interest. 
DBd.  Note.— For  other  cases,  see  Judges,  Cent. 

Dig.  i§  187,  188 :   Dec  Dig.  <8=»49.1 

6.  Judges    4=»51  —  Disquauficatiok  —  Ap- 
plication FOB  Change— Time. 

Application  for  change  of  judge  for  bias, 

made  a  day  before  the  date  set  for  trial,  is  not 

too  late ;    the  statute  not  limiting  the  tune  for 

the  application. 
[Ed.  Note.— For  other  cases,  see  Judges,  Cent. 

Dig.  $§  224-231 ;   Dec  Dig.  «=»51.] 

6.  Judges      4s>49  —  DisQUAXiFioATioif  — 

Change  —  "Oivn-    Action'.'— Divobcb—Ih- 

obbased  Axlowance. 

Application  for  an  increased  allowance  for 
support,  made  pursuant  to  Civ.  Code  1913,  par. 
3872,  after  final  decree  in  divorce,  being  a  law- 
ful demand  for  a  legal  right  in  accordance  with 
the  procedure  established  by  the  statute,  is  a 
"civil  action,"  within  paragraph  SOO,  subd.  4, 
allowing  either  party  to  a  civil  action  brought 
in  the  court  to  nave  a  change  of  Judge  for  bias. 

[Ed.  Note.— For  other  cases,  see  Judges,  Cent. 
Dig.  §§  187,  188;   Dec  Dig.  «=>49. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Civil  Action.] 

Appeal  from  Superior  (3oart,  Greenlee 
County;  F.  B.  Lalne,  Judge. 

Petition  by  Ella  Stephens  against  Levi  B. 
Stephens.  From  an  adverse  Judgment,  de- 
fendant appeals.  Reversed  and  remanded, 
with  directions. 

Lb  Kearney,  of  CUfton,  for  appellant  E3. 
y.  Horton,  of  Gllfton,  for  appellee. 

ROSS,  C.  X  In  April,  1911,  the  territori- 
al district  court  in  and  for  Greenlee  county 
entered  a  decree  divorcing  the  parties  to  this 
litigation.  In  that  decree  the  court  awarded 
the  custody  of  three  minor  children  to  Ella 
St^hens,  the  appellee,  and  directed  the  ap- 
pellant to  pay  to  her,  for  the  support  of  said 
minor  children,  the  sum  of  $15  per  month. 
January  28,  1915,  the  appellee  filed  her  peti- 
tion entitled  in  said  cause  in  the  superior 
court  of  said  Greenlee  county,  in  which  she 
asks  that  said  allowance  be  increased  to  $75 
per  month.  The  appellant  on  or  about  the 
5th  day  of  February,  1915,  filed  his  answer 
to  the  application  for  increase  In  allowance, 
in  which  he  resisted  such  increase,  claiming 
that  there  had  been  no  change  in  the  con- 
ditions.   The  application  for  increased  allow- 
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ance  was  noticed  tor  hearing  on  Februaij 
16,  1915. 

On  Febraary  16,  191B,  by  agreement  of 
counsel,  the  conrt  ordered  the  hearing  to  be 
contlnned  nntll  March  2,  lOlS.  On  March 
2, 1915,  the  regular  attorney 'of  appellant  not 
being  able  to  appear  (reason  not  shown),  spe- 
cial oonnsd  for  appellant  moved  a  contina- 
ance  of  the  case.  Said  motion  was  granted  by 
the  conrt,  and  the  case  set  down  for  hearing 
March  16, 1916,  and  the  appellant  was  ordered 
to  pay  the  costs  of  defendant's  witnesses  in- 
carred  to  that  date.  On  March  16,  1916,  ap- 
pellant filed  his  application  for  change  of 
judge,  based  upon  his  affidavit  to  the  ef- 
fect that  the  presiding  Judge  where  and  be- 
fore whom  the  matter  was  pending  and  tri- 
able was  biased  and  prejudiced,  as  he  had 
cause  to  believe  and  did  believe,  and  because 
of  such,  and  the  interest  of  said  Judges  af- 
fiant could  not  obtain  a  fair  and  impartial 
trial  In  said  matter.  The  appellee  was  duly 
served  vrith  notice  of  said  application  for 
change  of  Judge,  and  noticed  that  same 
would  he  presented  to  the  court  on  the  22d 
day  of  March,  1915.  On  the  16th  day  of 
March,  1915,  Uie  court  took  up  said  motion 
for  change  of  Judge  and  denied  the  same. 
On  the  call  of  the  case  on  March  16,  1915, 
counsel  for  appellant  renewed  their  applica- 
tion for  change  of  Judge,  whldi  was  again 
denied,  the  court  saying: 

"It  is  not  necessary  for  the  conrt  to  secure 
the  consent  of  either  of  the  parties  to  this  mat- 
ter to  call  in  another  judge.  I  do  not  think  this 
affidavit  is  filed  in  good  faith,  and,  besides,  the 
affidavit  does  not  set  out  a  single  fiict  to  au- 
thorize this  conrt  to  call  in  another  judge.  The 
ruling  of  yesterday  will  stand  and  this  motion 
will  be  denied." 

[1]  The  appellant  assigns  as  error  the 
oourfs  ruling  denying  the  change  of  Judge 
npcHi  his  affidavit  that  he  had  cause  to  be- 
lieve and  did  believe  that  on  account  of  the 
bias,  prejudice,  and  interest  of  said  Judge  he 
could  not  obtain  a  fair  and  impartial  triaL 
There  is  another  error  assigned,  but  we  do 
not  think  It  necessary  to  consider  it. 

Paragraph  600,  ClvU  Code  1913,  provides: 

"If  dtber  party  to  a  civil  action  brought  in 
any  superior  court  shall  file  an  affidavit  alleg- 
ing either: 

"(1)  That  the  Judge  of  said  court  has  been 
engaged  as  counsel  in  the  case  prior  to  his  ap- 
pointment or  election  as  judge,  or  is  otherwise 
uterested  in  the  case. 

"(2)  That  said  judge  is  of  kin  or  related  to 
either  party. 

"(3)  That  the  said  judge  is  a  material  witness 
in  the  case. 

"(4)  That  the  affiant  has  oaiue  to  ielieve  and 
doM  telieve  that  on  aooount  of  the  Mom  or  prej- 
%dioe  or  intereti  of  said  judge  he  cannot  obtain 
a  fair  and  impariial  trial — 

It  shall  be  the  duty  of  said  judge  to  at  once 
request  the  judge  of  the  superior  court  of  some 
other  county  to  hold  the  su_perior  court  in  the 
county  where  such  action  u  pending,  and  to 
preside  at  the  trial  of  such  action,  and  to  hear 
an  the  matters  involved  therein." 

The  affidavit  in  this  case  is  In  the  language 
of  the  statute.  The  language  of  the  statute 
Is  not  exceptional;  It  being  found  in  the  laws 


of  other  states.  So  far  as  we  have  been 
able  to  discover,  the  courts  have  uniformly 
held,  where  an  affidavit  of  bias  and  prejudice 
is  in  the  language  of  the  statute,  the  presid- 
ing judge  can  perform  no  other  function  in 
connection  with  the  case  other  than  to  make 
an  order  that  the  trial  be  had  before  an- 
other Judge,  as  provided  by  the  statute.  The 
truth  of  the  affidavit  filed  is  not  what  dis- 
qualifies the  Judge,  but  the  affidavit  Itself. 
As  was  said  tn  Washoe  Ck>pper'  Company  v. 
Hickey,  46  Mont  363,  128  Pac.  584: 

"To  disqualify  a  judge  under  subdivision  4, 
above,  the  litigant  is  not  required  to  state  any  • 
facts  upon  which  his  claim  of  the  judge's  bias 
or  prejudice  is  founded,  and  in  this  aspect  of 
the  case  the  proceeding  is  analogous  to  that  in- 
voked in  the  exercise  of  a  peremptory  challenge 
to  a  juror.  It  is  not  the  bias  or  prejudice  which 
works  his  disqualification,  but  the  mere  filing  of 
the  affidavit  in  time,  even  though  the  judge 
against  whom  it  is  aimed  be  entirely  free  from 
either  charge." 

Chief  Justice  Ryan,  In  Vogel  v.  Milwaukee, 
47  Wis.  435,  2  N.  W.  543,  speaking  of  a  stat- 
ute of  Wisoonsin  like  ours,  said : 

"The  venue  is  to  be  changed,  not  upon  the 
fact  of  the  judge's  prejudice,  but  upon  the  im- 
putation of  it.  Van  Slyke  v.  Insurance  Com- 
pany, 89  WU.  390  [20  Am.  Bep.  50].  And  the 
statute,  as  it  now  stands,  appeals  to  the  con- 
science of  the  party  for  a  reasonable  apprehen- 
sion, not  for  the  truth  of  the  fact  upon  which 
the  apprehension  rests.  It  goes  uj)on  a  state- 
ment of  belief,  not  of  fact,  save  in  so  far  as 
belief  may  be  a  fact;  upon  assertion  that  the 
party  has  reason  to  believe  and  does  believe 
that  he  cannot  receive  a  fair  trial  on  account 
of  the  Judge's  prejudice,  not  upon  averment  of 
the  prejudice  iteelf."  Rea  v.  State,  3  Okl.  Cr. 
276,  105  Pac.  384,  139  Am.  St.  Rep.  954 ;  Ex 
parte  EUis,  3  Okl.  Or.  220,  106  Pac.  ISi  26 
L.  R,  A.  (N.  8.)  658,  Ann.  Oaa.  1912A,  863. 

[1-4]  It  is  the  contention  of  the  appellee 
that  the  appellant  by  his  conduct  In  consent- 
ing to  and  asking  for  continuances  waived 
his  right  to  a  change  of  judge.  There  is 
nothing  in  the  statute  to  support  such  con- 
tention. When  a  change  of  venue  is  demand- 
ed, at  least  five  days'  notice  thereof  is  re- 
quired to  be  given  to  the  opposite  party,  as 
provided  in  paragraph  498,  Id.,  and  the 
truth  and  sufficiency  of  the  groimd  alleged 
for  the  change  of  venue  are,  by  the  statute, 
made  discretionary  with  the  court  Para- 
graph 406.  The  purpose  of  the  notice  of  the 
application,  where  the  truth  and  sufficiency 
of  the  ground  alleged  may  be  contested  by 
the  opposite  party,  is  to  allow  him  time  in 
which  to  prepare  for  the  hearing  upon  the  ap- 
plication. But  where  <»e  of  the  grounds  al- 
lowed by  the  statute  for  a  change  of  the 
Judge  is  alleged,  the  court  or  Judge  to  whom 
it  is  addressed  has  no  discretion  whatever 
as  to  its  truth  or  sufficiency,  if  it  complies 
with  the  language  of  the  statute.  Nor  has 
the  opposite  party  any  right  to  contest  the 
ground  or  grounds  alleged.    "If  either  party 

•  •    ♦    shall  file  an  affidavit  alleging  either, 

*  *  *  it  shall  be  the  duty  of  said  Judge  to 
at  once  request  the  Judge,"  etc.,  is  the  com- 
mand. The  fact  of  filing  an  affidavit  of  the 
kind  designated  imposes  the  dutx  upon  the 
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Judge  at  once  to  call  in  another  Judge  to  try 
the  case.  He  cannot  decide  according  as  tbe 
charge  lodged  against  him  is  true  or  false, 
nor  can  evidence  by  affidavit  or  otherwise 
be  Introduced  to  controvert  the  application. 
That  being  true,  it  would  serve  no  purpose  to 
require  notice  of  the  application  for  change 
of  Judge  to  the  opposite  party.  It  la  conceiva- 
ble that  a  party  by  bis  conduct  might  waive 
or  forfeit  his  right  to  a  change  of  Judge  on 
account  of  statutory  disqualiflcati<ns.  This 
might  be  by  stipulation,  or  by  conduct  Imply- 
ing a  waiver  or  delays  in  making  the  appli- 
cation for  change. 

This  case  had  been  pending  but  a  short 
time  when  the  application  was  made.  But 
two  or  three  orders  had  been  entered  by  the 
court,  one  of  which  required  the  appellant  to 
pay  the  costs  of  appellee's  witnesses  up  to 
the  date  of  the  last  continuance.  Appellee 
suggests  that  it  was  this  order  mulcting  ap- 
pellant for  costs  that  prompted  the  latter 
to  make  his  application  for  a  change,  and  It 
is  urged  that  an  adverse  ruling  of  that  kind 
ought  not  to  be  allowed  as  a  pretext  or  excuse 
for  an  affidavit  of  bias  or  prejudice.  Wheth- 
er that  is  the  reason  or  not  does  not  appear. 
The  law  does  not  require  the  affiant  to  give 
or  assign  any  reason  or  reasons  for  his  be- 
lief that  he  cannot  have  a  fair  and  impar- 
tial trial  because  of  the  Judge's  bias  or  prej- 
udice or  interest.  It  requires  him  to  make 
and  Ale  the  affidavit  and  prescribes  its  con- 
tents, but  it  does  not  make  it  a  condition  of 
the  affidavit  that  it  shall  be  true,  nor  will  it 
weigh  or  estimate  the  motive  for  making  It. 
So  then  it  matters  not  what  may  have 
prompted  the  affidavit,  if  it  complies  with  the 
law  and  was  made  and  filed  in  time. 

[t]  For  D8  to  hold  that  the  application, 
made  one  day  before  the  date  set  for  the 
trial,  came  too  late,  would  be  to  disregard  the 
statute  (for  it  nowhere  limits  the  time  for 
making  tlw  application)  and  promulgate  an 
arbitrary  rule  of  the  court's  making;  and  if 
the  court  may  say  that  the  application  came 
too  late  in  this  case,  it  could  arbitrarily 
deny  the  change,  tf  made  two  days  or  four 
days  or  ten  days  before  the  time  set  for  trial, 
as  being  too  late.  This  would  be  making  the 
law  and  not  construing  It. 

[6]  It  is  next  contended  by  appellee  tihat 
her  application  for  an  Increased  allowance  as 
support  for  the  children,  being  made  after 
Judgment  in  the  divorce  proceeding,  takes  it 
without  tbe  terms  of  paragraph  500,  supra; 
that  a  motion  or  application  for  an  Increased 
allowance,  as  in  this  case,  in  an  action  al- 
ready heard  and  determined  is  not  a  "civU 
action."  The  contention  is  true  that  the 
proceeding  is  entitled  in  and  grows  out  of 
the  original  action,  and,  according  to  the  rec- 
ord, is  the  first  proceeding  in  the  case  In 
which  the  Judge  who  is  sought  to  be  disquali- 
fied had  taken  any  action.  The  Judge  of  the 
court  in  which  the  decree  of  divorce  was 
granted  had  ceased  to  act,  by  reason  of  the 


abolishment  of  hia  office,  and  when  the  ap- 
plication for  an  Increase  of  allowance  was 
filed.  It  became,  as  to  the  Judge  then  presid- 
ing, in  a  sense  and  so  far  as  his  oonnection 
with  it  was  concerned,  a  new  and  independ- 
ent cause  ot  action.  Tbe  appellant,  who 
seeks  a  change  of  Judges,  was  one  of  tbe 
parties  to  the  "civil  acticm"  as  originally  en- 
titled and  has  been  ever  since,  but,  as  we 
have  tried  to  show  above,  the  statute  does 
not  in  terms  limit  the  time  within  which  the 
application  for  a  change  of  Judge  shall  be 
made.  As  was  said  in  State  v.  District  Court 
of  Lewis  and  Clark  County,  33  Mont  138, 
82  Pac.  789,  8  Ann.  Cas.  752: 

"It  is  the  policy  of  onr  system  that  every  lit- 
igant, no  matter  in  what  form  liis  application 
may  be  presented  to  the  court,  shall  have  hia 
rights  adjudicated  by  a  judge  who  Ib  not  in- 
terested in  the  result.  It  cannot  be  doubted  for 
an  instant  that  it  would  be  perversion  of  jus- 
tice for  a  judge  to  sit  in  any  proceeding  in  the 
event  of  which  he  has  an  interest,  whether  such 
interest  arise  from  the  fact  that  be  is  a  party 
in  interest,  directly  or  indirectly,  or  that  he  is 
related  to  one  or  more  of  the  parties,  or  that 
he  has  theretofore  been  an  attorney  or  counselor 
for  one  of  the  parties  to  the  action  or  proceed- 
ing. Nor  should  he  be  allowed  to  sit,  when  he 
is  laboring  under  bias  or  prejudice  toward  one 
or  more  of  the  parties  litigant." 

If  a  <diange  of  Judges  could  not  be  had  in 
a  proceeding  of  this  kind  and  under  tbe 
circumstances  present,  then  the  policy  of  our 
system  in  its  endeavor  to  secure  a  fair  and 
impartial  trial  to  every  litigant  would  be 
frustrated. 

The  statute  (paragraph  3872,  Civil  Code, 
tit  "Absolute  Divorce")  provides  for  the 
keeping  open  of  the  Judgment  In  reference  to 
the  care,  custody,  or  maintenance  of  the 
children  of  the  parties  and  for  the  amend- 
ment revision,  and  alteration  thereof  as  the 
circumstances  of  the  parties  and  welfare  of 
the  children  may  require.  It  provides  that 
either  of  the  parties  may  file  a  petition  in 
the  court  at  any  time,  or  from  time  to  time 
after  the  entry  of  final  decree,  setting  forth 
the  changed  circumstances  of  the  parents 
and  tbe  reason  for  asking  for  a  modification 
of  the  decree.  In  this  proceeding  the  method 
pointed  out  by  the  statute  was  followed  by 
the  appellee.  The  appellant  filed  an  answer 
traversing  the  allegations  of  the  petition.. 
Thus  an  issue  was  formed  upon  which  a 
trial  was  necessary. 

A  "dvll  action"  has  been  defined  as: 

"The  legal  demand  of  one's  right  or  rights; 
tbe  lawful  demand  of  one's  right  or  rights ;  the 
lawful  demand  of  one's  rights  in  the  form  given 
by  law ;  a  demand  of  a  right  in  a  court  of  jus- 
tice; the  lawful  demand  of  one's  right  in  a 
court  of  justice ;  the  legal  and  formal  demand 
of  one's  rights  from  another  person  or  party, 
made  and  msisted  on  in  a  court  of  justice;  a 
claim  made  before  a  tribunal;  an  assertion  in 
a  court  of  justice  of  a  right  given  by  law;  a 
demand  or  legal  proceeding  in  a  court  of  iustiee 
to  secure  one  s  rights ;  the  prosecution  of  some 
demand  in  a  court  of  justice;  the  means  by 
which  men  litigate  with  each  other;  the  means 
that  the  law  has  provided  to  put  the  cause  of 
action  into  effect ;  the  formal  means  or  method 
of  pursuing  and  recovering  one's  right  in   a 
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court  of  joBtioe;  the  rightful  method  of  obtain- 
ing in  court  what  is  due  to  any  one ;  the  pre- 
scribed mode  of  enforcing  a  right  in  the  proper 
tribunal ;  a  remedial  instrument  of  justice 
whereby  redress  is  obtained  for  any  wrong  com- 
mitted or  right  withheld;  a  proceeding  in  court 
whether  of  equity  or  law."    1  Corpus  Juris,  p. 

The  proceeding  Instituted  In  this  caae  by 
petition  partakes  of  all  the  essential  ele- 
ments of  a  dvll  action.  It  is  a  lawful  de- 
mand for  a  legal  right  In  accordance  with 
the  procedure  prescribed  by  the  statate,  and, 
we  think,  is  one  of  the  kind  of  dvil  actions 
brong;bt  in  the  superior  court  described  and 
mentioned  In  paragraph  500,  supra. 

The  denial  of  the  application  for  a  change 
of  Jadgee  by  the  trial  court  was  error. 

The  Jndgmeut  is  reversed,  and  cause  re- 
manded, with  directlona  that  proceedings  be 
had  in  accordance  with  this  opinion. 

FRANKLIN  and  CUNNINGHAM,  JJ., 
concar. 


KOSHIiAND  et  al.  t.  WEBER.    (No.  810.) 
(Snpreme  Court  of  Wyoming.     Oct  18,  1915.) 

ApfeaZi  and  Ekbob  €=»832— Rehkamng — In- 
correct Quotation. 

Where  the  appellate  court  incorrectly  quot- 
ed a  special  interrogatory  answered  by  the  jury, 
and  the  error  was  observed  by  the  court  on  the 
hearing,  but  was  not  corrected,  petition  for  re- 
hearing will  not  be  granted  on  the  ground  of 
such  error,  but  the  court  will  simply  correct  it. 
[Ed.  Note. — ITor  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f {  3215-3228 ;  Dec.  Dig.  <8s9 
S32.] 

Error  to  District  C6urt,  Converse  County; 
William  C.  Mentzer,  Judge. 

On  petition  fw  rehearing.  Petition  de- 
nied. 

For  former  opinion,  see  148  Pac.  369. 

Fred  D.  Hammond,  of  Oaaper,  for  plain- 
tiffs in  error.  Harry  J.  Devine,  of  Douglas, 
Andrew  M.  Morrlsaey,  of  Lincoln,  Neb.,  and 
Allen  O.  Fisher  and  William  P.  Rooney,  both 
of  Obadron,  Neb.,  for  defendant  la  error. 

800TT,  J.  The  opinion  In  this  case  was 
filed  in  this  court  on  May  10,  1915  (148  Pac. 
368).  Within  due  time  the  defendant  in  er- 
ror filed  his  petition  for  a  rehearing.  In  the 
opinion  we  correctly  quoted  the  first,  third, 
and  fourth  interrogatories,  but  erroneously 
quoted  the  second  Interrogatory.  As  the  rec- 
ord shows,  the  interrogatory  snbmltted  to 
the  Jury  is  as  follows,  viz.: 

"(2)  What  is  the  amount  due  under  the  evi- 
dence from  the  defendant  to  the  plaintiffs  as  a 
balance  on  account  of  the  advances  made  to  the 
defendant  of  $24,000,  and  the  interest  thereon 
at  6  per  cent  per  annum  after  deducting  the 
net  returns  from  the  sale  of  the  defendant's 
Tool?    Ans.  Nothing." 

As  erroneously  quoted  la  the  opinion  (148 
Pac.  370),  the  Interrogatory  reads: 

"(2)  What  is  the  amount  due  under  the  evi- 
dence from  the  plaintiffs  as  a  balance  on  ac- 
>»uiit  of  the  advances  made  to  the  defendant  of 


$24,000,  and  interest  thereon  at  6  per  cent 
per  annum  after  deducting  the  net  returns 
from  the  sale  of  defendant's  wool?  Ans.  Noth- 
ing." 

It  will  be  noticed  that  the  interrogatory 
submitted  to  the  Jury  and  as  erroneously 
quoted  differ  only  In  omitting  the  words  "the 
defendant  to"  Immediately  preceding  the 
words  "the  plaintiffs  as  a  balance,"  etc.,  and 
it  is  urged  that  we  discussed  the  case  upon 
the  misquotation,  and  that  that  constitutes 
a  ground  for  granting  a  rehearing.  We  can- 
not assent  to  the  contention  that  we  decided 
the  case  upon  the  theory  of  a  misquoted 
special  finding  of  the  jury.  The  writer's  at- 
tention was  called  to  the  misquotation  by 
his  associates  when  in  consultation,  and  It 
was  understood  that  the  correction  should  be 
made,  but  the  writer  overlooked  it  In  so  far 
as  counsel  for  the  plaintiff  In  error  are  con- 
cerned, we  are  unable  to  conceive  fr^m  the 
discussion  of  the  case  in  the  opinion  filed 
how  they  could  be  misled  or  suppose  the 
court  rested  Its  opinion  upon  a  misquota- 
tion of  that  special  finding.  Indeed,  they 
understood  the  Issues  and  argued  the  case 
from  their  standpoint  and  well  and  ably  pre- 
sented tlie  case  for  their  client  We  did  not 
consider  the  second  interrogatory  as  er- 
roneously quoted  or  otherwise,  except  as 
to  Its  being  in  harmony  with  the  general 
verdict,  which  in  view  of  the  conflicting  find- 
ings we  held  should  be  set  aside  and  a  new 
trial  granted.  We  think  upon  this  ground 
alone,  that  Is  to  say,  upon  the  showing  of  the 
petitioner  of  the  misquotation  and  the  rec- 
ord in  connection  with  the  issues,  that  it  is 
an  error  subject  to  correction,  and  that  this 
court  «an  make  the  correction  which  is  ac- 
cordingly done.  We  regret  that  the  error 
occurred,  and  thank  the  able  counsel  for  call- 
ing our  attention  to  it,  and  thus  giving  ua 
the  opportunity  to  correct  the  opinion. 

It  is  urged  that  we  overlooked  the  sug- 
gestion of  counsel  for  defendant  In  error  at 
the  oral  argument  that  there  was  no  bill  of 
exceptions  to  consider  herein  because  the 
half  of  it  contained  in  volume  2  was  not 
identified  by  the  trial  Judge.  The  suggestion 
does  not  appear  in  the  brief,  and  the  mem- 
bers of  this  court  have  no  recollection  of  the 
matter  being  referred  to  by  Mr.  Fisher,  the 
only  attorney  who  appeared  to  orally  argue 
the  case  on  behalf  of  defendant  in  error. 
But  even  if  a  nootlon  had  been  made  to  dis- 
miss for  the  alleged  defect  it  could  not,  up- 
on this  record,  have  been  sustained.  Volume 
2  referred  to  apparently  consists  of  a  bundle 
of  exhibits  and  original  depositions  which 
were  admitted  and  read  in  evidence  upon  the 
trial,  and  the  contents  thereof  as  so  read  in 
evidence  is  set  forth  in  volume  1,  duly  in- 
dexed, wherein  the  evidence  may  be  found, 
and  In  addition  the  index  points  out* the  page 
In  volume  2  where  the  original  deposition  or 
exhibit  may  be  found.  At  the  end  of  volume 
1  appears  the  Judge's  certificate,  and  we  are 
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not  advised  of  nor  is  any  fi^tal  d^ect  bere 
suggested  or  pointed  out. 

The  balance  of  the  petition  and  the  brief 
refer  to  matters  which  were  discussed,  con- 
sidered, or  deemed  unnecessary  to  discuss  in 
the  opinion  filed.  The  Judgment  of  reversal 
was  predicated  on  the  conflict  between  the 
special  findings  and  the  conflict  between 
some  of  them  and  the  general  verdict,  and  to 
which  views  as  therein  expressed  we  adhere. 

Rehearing  denied. 

PO'iTl'Jfla,  a  J.,  and  BBARD,  J.,  concur. 


HASBROTJCK  v.  LA  FEBBE.     (No.  802.) 

(Supreme  Covat  of  Wyoming.    Oct.  13,  1915.) 

L  GOAITKI,  MOBTGAOKS   «=>219  —  Manaob- 
MENT    OF    PaOPEBTY    BY    MOBTQAaOB— SXAT- 

UTES< 

Comp.  St.  1910,  i  8734,  provides  that  it 
shall  be  lawful  for  the  parties  to  any  mortgage 
of  personal  property  to  insert  permission  to  the 
mortgagor  to  use,  manage,  and  control  the  prop- 
erty mortgaged  and  to  market  and  sell  anch  por- 
tions thereof  as  may  be  necessary  in  the  course 
of  business,  but  that,  unless  permission  la  ex- 
pressly given  otherwise  in  the  mortgage,  the 
mortgagor  shall  pay  over  to  the  mortgagee  all 
moneys  received  from  the  sale  of  the  property. 
Section  3727  provides  that  every  mortgage  of 
personalty  unaccompanied  by  immediate  delivery 
and  continued  chan^  of  possession  of  the  goods 
shall  be  void  as  against  the  mortgagor's  creditors 
unless  such  mortgage  be  recorded.  Section  3732 
provides  that  any  chattel  mortgage  shall  be  valid 
as  between  the  parties,  anything  contained  in 
the  chapter  to  the  contrary  notwithstanding,  un- 
til tbe  debt  secured  is  fully  paid.  A  chattel 
mortgage  of  a  tradesman's  stock  of  goods  was 
made  without  there  being  inserted  therein  a  pro- 
vision orally  made  that  he  might  sell  the  same 
in  course  of  business,  replenishing  for  the  bene- 
fit of  the  mortgagee.  Held,  that  the  failure  to 
express  the  pennlssion  in  the  mortgage  did  not 
render  the  instrument  void  ab  initio,  the  stat- 
utes not  declaring  it  void  as  between  the  par- 
ties, it  coming  within  the  provision  of  section 
8732. 

[Ed.    Notai.— For    other    cases,    see    Chattel 
MorU^es,  Gent.  Dig.  {{  473-175;    Dec.  Dig. 

2.  Bankbuptot  ®=»9— Suspension  or  State 
IhsOT-venct  Statutb. 

Comp.  St.  1910,  M  3366-8870,  8872,  3876- 
8878,  3381,  3383,  3395,  provide  for  general  as- 
signments of  all  the  property  of  debtors  in  trust 
for  creditors,  containing  provisions  that  all  as- 
signments, except  as  provided  for  in  the  diapter, 
shall  be  deemed  fraudulent  and  void,  that  the 
assignee  shall  collect  and  administer  the  estate 
under  the  supervising  power  of  the  district 
court,  and  that  creditors  participating  in  the 
trust  fund  shall  release  the  unpaid  balance  of 
their  claims.  A  chattel  mortgagor  made  a  general 
assignment  under  the  chapter,  and  the  chattel 
mortgagee  sought  replevin  against  the  assignee  to 
recover  possession  of  the  goods  covered  by  tbe 
mortgage.  Held,  that  the  provisions  of  sections 
3309-3396  rendered  it  an  insolvency  law,  un- 
der suspension  by  the  national  Bankruptcy  Act 
of  1898  (Act  Cong.  July  1,  1888,  c.  541,  30 
Stat.  544),  so  that  all  proceedings  under  it  were 
void,  and  the  chattel  mortgagee  had  a  specific 
prior  lietf,  enforceable  against  the  property  in 
the  hands  of  the  mortgagor  and  an  assignee  rest- 
ing his  right  to  possession  upon  a  deed  of  assign- 
ment for  the  benefit  of  creditors  under  the  sus- 
pended   Insolvency    law,    such    assignment    not 


b^ng  valid  as  a  common-law  assignment,  as  not 
purporting  to  be  such. 

[Ed.  Note.— For  other  cases,  see  Bankmptcy, 
Cent.  Dig.  §{  7-8 ;   Dec  Dig.  «=3>9.] 

3.  Chattbl  Mobtoages  <S=»225  —  Hight  of 
mobtoaqee  aqainst  assigince  of  mobt- 
OAooB— Mobtoaoob's  Use  of  Pbofkbtt  itn- 

DEB  VEBBAL  PEBUISSION. 

Where  a  tradesman  mortgaged  his  stock  of 
goods,  thereafter  assigning  for  the  benefit  of 
creditors,  the  assignee  had  no  right  of  possession 
as  against  the  mortgagee,  since  by  the  assign- 
ment such  assignee  succeeded  only  to  the  rights 
of  the  assignor  in  the  property,  while,  as  be- 
tween the  parties,  the  mortgagor  could  not 
avoid  tbe  mortgage  on  the  ground  that  the  verbal 
permission  to  him  to  manage  the  property,  such 
permission,  not  being  incorporated  in  the  instrn- 
ment,  was  a  fraud  by  statute,  since  such  alleged- 
ly fraudulent  verbal  permiasiou  touched  only 
the  rights  of  creditors. 

[Ed.  Note.— For  other  cases,  see  CThattel  Mort- 
gages, Cent  Dig.  fi  468-170;  Dec.  Dig.  «s> 
225.] 

Error  to  District  C!ourt,  Sheridan  County; 
O.  H.  Parmelee,  Judge.     ■ 

Action  by  Deyo  Hasbrouck  against  Jans 
J.  La  Febre,  as  administrator.  Judgment 
for  defendant,  and  plaintiff  brings  error. 
Affirmed. 

Fred  H.  Blume,  of  Sheridan,  for  plaintiff 
in  error.  Burgess  &  Kutcfaer,  of  Sheridan, 
for  defendant  In  error. 

SCOTT,  J.  On  October  15,  1912,  one  C.  H. 
Beeder,  who  was  then  oigaged  in  general 
merchandising  at  Dayton,  Sheridan  county, 
Wyo.,  borrowed  $2,000  from  the  Cltizena' 
State  Bank  of  Sheridan,  and  gave  his  prom- 
issory note,  signed  by  C  L.  Olson  and  Grace 
L.  Olson  as  sureties,  both  of  whom  have 
since  deceased,  for  that  sum,  payable  one 
year  after  date,  with  interest  thereon  at  the 
rate  of  10  per  cent,  per  annum,  payable  semi- 
annually. In  order  to  indemnify  and  secure 
the  Olsons,  Reeder  on  the  same  day  executed 
a  chattel  mortgage  to  them  on  his  stock  of 
goods  described  in  the  mortgage  as  follows, 
Tls.: 

"All  the  stodi  of  dry  goods,  notions,  groceries, 
boots  and  shoes,  clothing,  drugs,  and  all  other 
merchandise  of  every  description  now  contained 
in  the  two-story  frame  building  situated  on  lot 
one  (1)  block  fifteen  (15),  of  Dayton,  Wyoming, 
and  all  furniture  and  fixtures  belonging  or  ap- 
pertaining to  the  above-described  business  and 
being  in  the  above-described  premises,  and  all 
other  sto<£  of  merchandise,  furniture,  or  fixtures 
that  may  be  added  thereto  in  the  future,  and  it 
is  further  understood  by  all  the  parties  to  this 
contract  that  tbe  party  of  the  first  part  will 
keep  all  stock  up  to  the  extent  of  its  present 
value  for  the  benefit  of  the  said  parties  of  the 
second  part." 

Tbe  mortgagees  were  granted  by  the  terms 
of  the  mortgage  the  right  to  foreclose  and 
take  possession  and  foreclose  in  case  of  any 
default  or  If  at  any  time  he  or  they  felt 
himself  or  themselves  Insecure.  This  mort- 
gage was  duly  filed  in  the  ofQce  of  the  coun- 
ty clerk  of  Sheridan  county  on  the  day  of 
its  execution.  On  the  same  day,  and  coinct- 
dent  with  the  execation  of  the  mortgage.  It 
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was  yerballr  agreed  by  and  between  Reeder 
and  tbs  Olsons  tbat  ttae  former  abould  con- 
tlnne  In  business  as  before,  and  Reeder  bo 
continned  In  bnsliiess  until  September  1, 
191S,  on  which  day  he,  neyer  having  paid 
anything  on  the  note  to  the  Citizens'  Bank 
or  to  the  Olsons  as  indemnity,  and  being  In- 
solvent,  assigned  all  his  property,  Including 
the  sto<di  of  goods  then  In  bis  possesalon,  to 
Hasbrouck,  the  plaintiff  In  error  here,  for 
the  benefit  of  his  creditors,  under  the  provi- 
sions of  the  general  voluntary  assignment 
law  of  this  state;  that  Is  to  say,  under  the 
pr«Tlalons  of  diapter  212,  p.  830,  C!omp.  St 
Reeder  In  his  deed  of  assignment  recited 
that  the  stock  of  goods  and  merchandise  so 
assigned  was  mortgaged  October  15,  1912, 
in  the  sum  of  $2,000,  and  Interest,  to  the  Ol- 
sons, and  further  recited  that  the  mortgage 
was  duly  filed,  and  that  the  sum  secured 
thereby  was  unpaid.  In  the  meantime  G.  L. 
Olson  had  died,  and  Grace  L.  Olson  had  been 
appointed  administratrix  of  his  estate,  and 
thereafter,  deeming  herself  insecure  on  be- 
half of  the  estate  and  herself,  she  paid  the 
note  in  full  and  made  demand  upon  the  as- 
signee under  the  chattel  mortgage  for  the 
delivery  of  the  Bto<^  of  goods  so  attempted 
to  be  assigned  to  him  and  then  In  his  posses- 
sion, whldi  was  refused,  and  thereupon  she 
brought  this  action  tn  replevin  to  recover 
possession  of  the  same.  The  goods  were  tak- 
en upon  the  writ  The  action  was  tried  to 
the  court  without  th6  Intervention  of  a  Jury, 
and  the  court  found  and  gave  Judgment  In 
favor  of  Orace  L.  Olson  both  In  her  personal 
and  representative  capacity  as  administra- 
trix of  the  estate  of  O.  L.  Olson,  deceased. 
Hasbrouck,  the  assignee,  brings  error.  Orace 
Li.  Olson  having  died,  Jans  J.  La  Febre,  ad- 
ministrator of  eadi  estate,  was  substituted 
here  as  and  for  defendant  in  error. 

[1]  It  Is  contended  that  the  evidence  does 
not  sustain  the  Judgment,  and  that  the  same 
is  contrary  to  law.  It  is  argued  by  Has- 
brouck that  the  oral  agreement  between  the 
parties  to  the  mortgage  to  the  effect  that  the 
mortgagor  might  continue  the  business  as 
before 'and  replenish  the  stock  of  goods  ren- 
dered the  mortgage  void  as  against  the  cred- 
itors whom  he  claimed  to  represent  because 
permission  to  do  so  was  not  expressly  given 
In  the  mortgage  as  provided  in  section  8734, 
Comidled  Statutes,  whidi  section  is  aa  fol- 
lows: 

"It  shall  be  lawful  for  the  parties  to  any  mort- 
gage, bond,  convey ance,  or  other  instrument  in- 
tended to  operate  aa  a  mortgage  of  personal 
property  as  provided  by  law,  to  insert  therein 
permission  to  the  mortgagor  to  use,  handle,  op- 
erate, herd,  manage  and  control  the  property 
mortgaged,,  and  to  market,  sell  and  dispose  of 
■adi  portions  thereof,  as  may  be  necessary  in 
the  oonne  of  business,  or  to  preserve  and  care 
for  the  same,  and  replace  such  property,  or 
parts  sold,  with  other  property  of  like  kind  or 
diaracter,  which  property  replaced  may  be  pnr- 
diaaed,  either  with  the  net  proceeds  of  the  mort- 
gBKed  property  sold,  or  otherwlae,  all  of  which 
•hall  be  subject  to  the  operation  and  effect  of 
aneh  mwtgage,  bond,  conveyance,  or  instrument 


intended  to  operate  as  a  mortgage.  But  unlaw 
permission  is  expressly  given  otherwise  in  the 
mortgage,  the  mortgagor  shall  pay  over  to  the 
mortgagee  all  moneys  received  from  the  saJe  of 
any  part  of  the  mortgaged  property  aforesaid." 

Section  3727  is  as  follows: 

"Every  mortgage,  bond,  conveyance  or  other 
instrument  intended  to  operate  as  a  mortgage 
of  goods,  chattels  or  personal  property,  which 
shaU  not  be  accompanied  by  immediate  delivery 
and  be  followed  By  an  actual  and  continued 
change  of  possession  of  the  goods,  chattels  and 
personal  property  so  mortgaged  shall  be  abso- 
lutely void  as  against  the  creditors  of  the  mort- 
gagor, and  as  against  subsequent  mortgagees  or 
purchasers  in  good  faith,  unless  said  mortgage, 
bond,  conveyance  or  other  instrument  intended 
to  operate  as  a  chattel  mortgage  shall  be  filed 
as  hereinafter  provided." 

Sectton  8784  does  not  declare  the  mort- 
gage void  as  between  the  parties  thereto  for 
failure  to  Insert  permission  In  the  mortgage 
to  continue  the  business  as  before,  but  di- 
rects that  all  money  that  accrues  from  the 
sales  shall  be  paid  over  to  the  mortgagee  in 
the  absence  of  permission  expressly  given 
In  the  mortgage  to  apply  the  money  other- 
wise. The  failure  to  express  the  permission 
in  the  mortgage  did  not  render  that  instru- 
ment void  ab  initio.  The  statute  does  not 
say  so,  but  goes  only  to  the  application  of 
the  proceeds  of  the  sales.  We  think  the 
mortgage  was  valid  as  between  the  parties 
thereto  within  the  contemplation  of  the  sec- 
tions quoted,  and,  it  having  been  properly 
executed,  that,  as  between  the  parties  there- 
to. It  came  within  the  provision  of  section 
3732,  Id.,  which  provides: 

"That  any  such  mortgage,  bond,  conveyance 
or  other  instrument  intended  to  operate  as  a 
mortgage  shall  be  valid  between  the  parties, 
anything  contained  in  this  chapter  to  tne  con- 
trary notwithstanding,  until  the  debt  thereby 
secured  is  fully  paid. 

The  different  sections  referred  to  were  all 
enacted  at  the  same  time  and  as  a  part  of 
the  same  chapter.    Laws  1890-81,  c.  7. 

[2]  When  a  mortgage  Is  defective-  or  Is  so 
worded  as  to  accomplish  that  which  Is  evi- 
dently prohibited  by  the  statute  as  working 
a  fraud,  such  mortgage  should  fall  in  so  far 
as  provided  by  the  statute  at  the  suit  of  one 
entitled  to  maintain  a  suit  for  that  purpose. 
The  mortgage  here  contains  no  express  provi- 
sion as  to  replenishing  the  stock  of  goods 
out  of  the  proceeds  of  the  sales  which  would 
be  necessary  under  the  statute  to  render  an 
agreement  to  that  effect  valid.  The  proviso 
contained  in  section  3734,  above  quoted,  mod- 
ifies and  limits  the  declaratory  part  of  the 
section.  It  will  be  observed  that  as  against 
creditors  of  the  mortgagor  the  parties  to  a 
chattel  mortgage  may  stipulate  certain 
things,  but  in  order  that  such  stipulation  may 
be  lawful  the  stipulation  or  permission  must 
be  expressly  set  forth  in  the  mortgage.  From 
the  language  used  there  Is  a  clear  Implication 
that,  unless  the  permission  be  expressly  given 
In  the  mortgage,  the  proceeds  of  all  sales  of 
the  mortgaged  property  must  foe  applied  to 
the  paym«it  of  the  debt  secured  by  thejuorbj^ 
•iqitized  by  VnOUVlC 
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gage.  But  tbe  material  question  here  is  what 
title  and  right,  if  any,  the  plaintiff  in  error 
has  to  assail  the  mortgage  on  the  ground 
stated.  His  title,  U  any,  is  derived  solely 
from  possession  of  the  property  under  the 
deed  of  assignment,  and  from  no  other  source. 
To  show  the  character  of  the  law  under 
which  such  assignment  was  made  we  will  re- 
fer to  some  of  the  provisions  of  the  deed  and 
of  tbe  statute  regulating  such  assignments. 
It  is  recited  In  the  deed  of  assignment: 

"That  I,  C.  H.  Reeder,  of  the  town  of  Day- 
ton, Sheridan  county,  Wyoming,  being  usable 
to  pay  my  debts  from  my  means  as  they  become 
due,  and  wishing  to  avail  myself  of  the  provi- 
aiona  of  chapter  212  of  the  Wyoming  Compiled 
Statutes  1910j  do  hereby,  in  pursuance  of  and  in 
accordance  with  the  provisions  of  said  chapter 
of  said  laws,  hereby  make  a  general  assignment 
of  all  my  property  in  trust  for  all  my  creditors 
all  my  property,"  etc.,  "to  handle,  deal  in,  sell, 
and  dispose  of  the  same  for  the  benefit  of  the 
said  creditors  in  the  manner  and  as  provided  In 
and  under  the  laws  of  the  state  of  Wyoming  in 
such  case  made  and  provided,  and  to  pay  and 
distribute  the  proceeds  of  tbe  same  in  accord- 
ance with  the  said  laws." 

Section  3366,  being  the  first  section  of  the 
chapter  under  which  this  assignment  was  at- 
tempted, says  that: 

"Any  debtor  or  debtors  in  embarrassed  or 
failing  circumstances,  may  make  to  one  or  more 
assignees  a  general  assignment  of  all  his  or 
their  property,  in  trust  for  the  benefit  of  his 
or  their  bona  fide  creditors ;  and  all  assignments 
hereafter  made  by  such  person  or  persons  for 
such  purpose,  except  as  provided  for  in  this 
chapter,  shall  be  deemed  fraudulent  And  void. 
The  debtor  is  insolvent  and  in  embarrassed  and 
failing  circumstances  within  the  meaning  of  this 
chapter  when  he  is  unable  to  pay  his  debts  from 
his  own  means  as  they  become  due." 

Section  3367  provides  that  tbe  deed  of  as- 
signment shall  be  signed  and  acknowledged 
by  some  person  authorissed  to  take  the  ac- 
knowledgment of  deeds  and  withUi  ten  days 
from  the  execution  shall  be  filed  and  record- 
ed In  the  office  of  the  county  clerk  and  ex 
officio  register  of  deeds  of  the  county  In 
which  the  assignor  resides  or  has  his  place  of 
business.  In  case  he  be  a  nonresident  of  the 
state.  Section  3368  provides  that  the  deed 
shall  contain  a  verified  copy  of  the  schedule 
of  the  property  assigned,  and  section  3369 
provides  how  and  when  the  assignee  shall 
qualify,  and  requires  the  assignee  to  file  a 
certified  copy  of  the  assignment  and  schedule 
in  the  office  of  the  clerk  of  the  district  court 
in  the  county  in  which  the  assignment  is 
made.  Section  8370  makes  it  the  duty  of 
the  clerk  to  make  proper  record  of  the  copy 
of  the  deed  of  assignment,  schedule,  and  un- 
dertaking of  the  assignee,  and  section  3376 
alsp  requires  him  to  file  the  returns  of  sales 
made  under  the  oath  by  the  assignee,  etc. 
Provision  Is  also  made  by  other  sections  for 
appraisement  of  the  property  assigned.  By 
section  3372  the  assignee',  after  qualifying 
and  complying  with  the  other  provisions  of 
the  chapter,  shall  give  notice  by  publication 
for  three  successlTe  weeks,  or  by  posting  no- 


tices as  therein  provided,  and  within  SO  days 
after  entering  upon  the  duties  of  his  trust 
file  under  oath  a  full  and  complete  Inventory 
of  "all  the  property,  real  and  personal,  the 
rights,  credits,  Interests,  profits  and  collater- 
al securities  which  shall  have  come  into  his 
hands,  or  of  which  he  may  have  obtained 
knowledge  as  belonging  to  the  assignor." 
Section  3378  required  the  assignee  to  report 
to  the  court  or  Judge  the  condition  odT  the 
trust,  and  section  3383  provides  that  "the 
claims  of  all  creditors  shall  be  presented" 
under  oath  "to  the  assignee  for  allowance 
prior  to  the  expiration  of  six  months  fitim 
the  date  of  the  first  publication  required  in 
this  chapter,"  and,  unless  he  or  they  do 
so,  cannot  participate  In  the  distribution  of 
the  trust  estate  except  upon  application  to 
and  permission  of  tbe  court  Section  S377 
Is  as  follows: 

"The  court  shall  exercise  a  supervising  pow- 
er over  the  estate  of  the  assignor,  and  may  make 
all  necessary  orders  in  the  interest  of  the  cred- 
itors, for  its  control  and  management  by  the  as- 
signee before  sale,  and  shall  after  'sale,  have  the 
power  to  compel  the  assignee  to  report  the  mon- 
ey in  his  hands  for  distribution ;  and  shall,  after 
the  expiration  of  the  time  for  presenting  claims 
OS  hereinafter  provided,  compel  distribution, 
whenever  the  assets  are  shown  to  be  sufficient 
to  pay  ten  per  cent,  dividend  upon  the  indebted- 
ness; and  such  distribution  may  be  ordered 
from  time  to  time  when  on  application  of  any 
one  interested  it  Is  shown  to  tne  court  or  judee 
thereof  that  there  is  a  sufficient  fund  in  the 
hands  of  the  assignee  to  pay  said  dividend  of 
ten  per  cent" 

It  Is  provided  that  the  assignee  shall  re- 
port bis  doings  to  the  Judge  of  the  district 
court  ot  tbe  county  (section  3378),  and  the 
district  court  approves  or  disam>rove8  the  act 
of  the  assignee  In  the  matter  of  the  allowance 
or  disallowance  of  claims  (section  3379),  and 
shall  try  Issues  between  creditors  and  the  as- 
signee In  the  matter  of  establishing  claims. 
Distribution  Is  made  upon  order  and  approval 
of  the  court  Section  3381.  Section  3395  is 
as  follows: 

"In  cases  where  tbe  assignor  complies  with 
the  provisions  of  this  chapter,  any  creditor  ac- 
cepting from  the  assignee  any  dividend  arising 
from  the  property  of  the  assignor  to  which  he 
is  entitled  nnder  any  assignment  under  this 
chapter,  shall  release  the  assignor  from  all  fur- 
ther liability  on  the  claim  or  claims  on  which 
said  payment  may  be  made." 

In  this  case  the  record  shows  that  the 
mortgagees  were  the  only  llenholders.  The 
creditors  here  for  whom  the  assignee  at- 
tempts to  defend  this  action  had  no  lien  upon 
the  property,  either  by  contract  Judgment,  or 
levy  thereon  of  writ  of  attachmrat  or  execu- 
tion, except  that  conferred,  if  any,  by  the 
deed  of  assignment  The  deed  of  assign- 
ment carried  to  the  assignee  only  such  rights 
as  tbe  assignor  had  in  the  property  attempted 
to  be  conveyed.  Section  13,  p.  655,  2  R.  C.  L. 
It  was  not,  nor  does  it  pun^ort  to  be,  a  com- 
mon-law assignment  (section  2,  p.  644,  2  R. 
C.  L.),  because  it  provided  for  the  adminis- 
tration by  the  court  of  a  trust  attempted  to 
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be  created  nnder  the  provision  of  a  statute 
which  declares  (section  3366,  supra)  that  all 
assignments  other  than  as  provided  In  this 
act  shall  be  deemed  fraudulent  and  void,  and 
also  requires  (section  3395,  supra)  that  the 
creditors  who  participate  in  the  trust  fund 
sliali  release  the  unpaid  balance  of  their 
claim.  5  Cy&  290,  291 ;  22  Oyc.  1262;  In  re 
John  A.  Etheridge  Furniture  Gow  (D.  0.)  92 
Fed.  329,  1  Am.  Bank.  K.  112;  Patty-Joiner, 
etc.,  Co.  V.  Cummins,  93  Tex.  598,  57  S.  W. 
566,  4  Am.  Bank.  R.  269 ;  Downes  v.  Parshall, 
3  Wyo.  425,  26  Pac.  994.  The  provisions  of 
the  statute  above  referred  to  make  it  an  in- 
solvency law  which  was  suspended  and  under 
raspenslou  by  the  national  Bankruptcy  Act 
of  1898,  and,  it  being  an  insolvency  law,  then 
under  the  provisions  of  the  national  act  all 
proceedings  under  it  were  void.  The  pro- 
rlslona  of  the  state  insolvency  law  were  not 
binding  upon  the  mortgagees  so  as  to  re- 
quire them  to  recognize  the  assignee's  claim 
of  possession  or  of  right  to  possession  of 
the  property  attempted  to  be  conveyed  by  the 
deed  of  assignment  and  which  property  was 
Inclnded  in  their  mortgage.  The  mortgagees 
had  a  specific  prior  Hen  enforceable  against 
the  property  In  the  hands  of  the  mortgagor, 
and  also  his  assignee,  who  rested  his  right  to 
possession  as  against  their  lien  upon  a  deed 
of  assignment  for  the  benefit  of  creditors  un- 
der a  suspended  state  insolvency  law.  2  R. 
C.  li.  f  14,  p.  656;  22  Cyc.  1265.  As  against 
such  lienors  the  assignment  will  be  treated 
as  void.  4  Cyc.  222.  The  filing  and  proving 
of  the  claims  of  the  creditors  as  provided  by 
such  law  would  have  no  Immediate  effect  as 
establishing  a  lien  because  of  the  suspension 
of  the  operation  of  the  state  insolvency  law 
by  the  federal  Bankruptcy  Act  then  and  ever 
since  in  foi'ce. 

[3]  It  is  not  necessary  to  sustain  this  Judg- 
ment to  hold  that  the  assignee's  right  of  pos- 
session was  void.  It  U  sufficient  to  say  that 
the  assignee  succeeded  to  and  bis  rights  were 
measured  by  those  of  his  assignor,  and  as  be- 
tween the  itartles  to  the  mortgage  the  mort- 
gagror  could  not  avoid  the  mortgage.  Indeed, 
the  fraud  which  is  here  complained  of,  to 
wit,  the  verbal  permission,  consists  of  alleged 
acta  against  the  creditors,  none  of  whom, 
aside  from  the  mortgagees,  have  a  lien,  and 
(or  tliat  reason  are  not  in  position  to  com- 
plain against  these  specific  lienors.  No  great- 
er rights  passed  to  the  assignee  than  those 
possessed  by  the  assignor,  and  it  follow  that, 
as  upon  the  facts  replevin  could  be  main- 
tained by  the  mortgagees  against  the  mort- 
eagor,  It  can  be  maintained  against  his  as- 
idgnee  as  elHcadously  as  though  the  assign- 
ment had  not  been  attempted. 

We  find  DO  error  in  the  record,  and  the 
Judgment  will  be  affirmed. 

Affirmed. 

POTTER,  C.  J.,  and  BEARD,  J.,  concur. 


SCHWAB  SAFE  &  LOCK  CO.  ▼.  SNOW. 
(No.  2T98.) 

(Supreme  Court  of  Utah.     Sept.  16,  1915.     On 

Application  for  Rehearing,  Oct. 

20,  1915.) 

1.  Contracts  «=»274  —  Cancellation  —  Ef- 
fect. 

Where  defendant's  contract  to  purchase  a 
safe  from  plaintiff  was  canceled  by  mutual  con- 
sent, no  effect  can  be  given  to  previous  letters 
between  the  patties  concerning  the  transaction. 
[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  §f  1202-1206;    Dec.  Dig.  <S=»274.j 

2.  Sales  <g=»02  —  Cancellation  —  Mdtdai, 
Consent. 

Where,  by  a  contract  between  plaintiff  and 
defendant,  defendant  bought  safes  from  plain- 
tiff which  plaintiff  shipped  to  purchasers  from 
defendant,  a  letter  from  defendant  to  plaintiff 
with  reference  to  an  undelivered  order,  which 
said.  "We  feel  very  much  grieved  in  having  to 
request  you  to  cancel  the  order,  •  •  • "  to 
which  plaintiff  answered  by  letter,  saying,  "We 
are  also  grieved  that  it  is  necessary  to  cancel" 
the  order,  constituted  an  unconditional  cancel- 
lation of  the  order  by  mutual  consent. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  §§  257,  259;  Dec  Dig.  «=92.] 

3.  Sales  «=»12S— Cancellation— Notifica- 
tion—Effect. 

Where,  by  reason  of  plaintiff's  delay  in 
shipping  safes,  the  purchasers  canceled  their 
contracts  with  defendant,  letters  by  defendant 
notif.ving  plaintiff  thereof  and  advising  it  not 
to  ship  the  safes  in  question  did  not  constitute 
a  cancellation  of  such  orders  relieving  plain- 
tiff from  liability  for  breach  of  its  contract. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  f§  267,  277,  31S,  320,  SZl ;    Dec  Dig.  «a» 

4.  Sales  «=923— SPKcinaATioNa  — Sttbbb- 
qurnt  Change— Effect. 

Where  plaintiff  accepted  generally  an  order 

for  several  safes,  and,  when  notified  by  defend- 
ant later  of  a  special  cabinet  required  for  one 
of  the  safes,  wrote  defendant  that  such  order 
could  not  be  filled  because  plaintiff  could  not 
supply  such  safe  with  the  special  cabinet,  there 
was  no  contract  for  the  purchase  of  the  spe- 
cial safe  between  plaintiff  and  defendant  for 
want  of  a  meeting  of  the  minds. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent. 
Dig.  a  44-48;    Dec.  Dig.  <S=923.] 

5.  Appeal  and  Ebbor  ®=>1010— Findino— 
Substantial  Evidexce— Effect. 

Where  n  finding  of  the  court  is  supported 
by  some  substantial  evidence,  it  will  not  be  dis- 
turbed on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Krror,  Cent  Dig.  §{  3979-3982,  4024;  Dec 
Dig.  ©=31010.] 

6.  Sales  ®=>418— Seller's  Breach  of  Con- 
tract —  Measure  of  Damages  —  Resale  at 
Proftt. 

Where  plaintiff  failed  to  deliver  certain 
safes  to  perKons  who  had  purchased  them  from 
defendant,  defendant's  measure  of  damages  Was 
his  prospective  profit  on  the  resale. 

lEJd.  Note.— For  other  canes,  see  S'ales,  Cent 
Dig.  f§  1174-1201;    Dec.  Dig.  «=»418.] 

7.  Sales  «=»418— Interest. 

It  appearing  that  defendant's  customers 
were  to  pay  for  safes  in  monthly  installments 
without  interest,  interest  allowed  to  defendant 
under  a  counterclaim  for  the  loss  of  sundry 
sales  by  reason  of  plaintiff's  delay  in  filling  de- 
fendant's' accepted  orders  should  commence  with 
the  date  on  which  the  last  payment  from  the 
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gnrchasen  to  defendant  would  have  fallen  due 
1  each  Instance. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  §1  1174-1201;   Dec.  Dig.  «=>4ia] 

On  Application  for  Rehearing. 

8.  WOBDS  AND  Phrases— "Waiveb." 

A  "waiver"  is  the  intentional  abandonment 
of  a  known  right  which  ma?  or  ma;  not  rest  in 
contract,  and,  if  it  does,  requires  a  considera- 
tion (quoting  Words  and  Phrases,  Second  Se- 
ries, •'Waiver"). 

9.  OOSTS  «=»241— DlBOBBMON  OF  COUET. 

Except  where  a  judgment  of  the  lower 
court  is  unconditionally  affirmed,  the  apportion- 
ment of  costs  on  appeal  rests  in  the  sound  dis- 
cretion of  the  court. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent 
Dig.  81  927-935 ;   Dec.  Dig.  «=aa41.] 

Appeal  from  District  Oourt,  Salt  Lake 
County;  F.  0.  Loofbourow,  Judge. 

Action  by  the  Schwab  Safe  &  Lock  Com- 
pany against  O.  G.  Snow.  From  a  Judgment 
In  favor  of  defendant  on  his  counterclaim, 
plaintlfi!   appeals.     Affirmed   conditionally. 

R.  B.  Porter,  of  Salt  Lake  City,  for  ap- 
pellant W.  R.  Butchinson,  of  Salt  Lake 
CMty,  for  respondent 

FRIOE,  J.  The  plaintiff  sued  the  de- 
fendant to  recover  an  alleged  balance  due 
"for  goods,  wares,  and  merchandise  sold 
and  d^vered"  to  him.  The  case  was  here 
before  on  the  defendant's  appeal.  The  dis- 
missal of  his  counterclaim  was  held  errone- 
ous, and  the  case  was  remanded  for  a  new 
triaL  3chwab  Safe  &  Lock  Co.  v.  Snow,  44 
Utah,  341,  140  Pac.  761.  A  new  trial  was 
accordingly  had  to  the  court  without  a  Jury, 
and  the  court  entered  Judgment  for  the  plain- 
tiff on  the  balance  agreed  to  be  due  it,  and 
also  made  findings  of  fact  and  conclusions 
of  law  In  favor  of  the  defendant  on  his 
several  counterclaims  and  entered  Judgment 
in  his  favor  for  the  difference  between  the 
amount  allowed  plaintiff  on  Its  claim  and 
the  amount  found  due  oa.  the  defendant's 
counterclaims.  Tbia  time  the  plalntUt  ap- 
peala 

The  case  was  practically  tried  and  sub- 
mitted on  the  evidence  introduced  on  the 
first  trial,  nearly  all  of  which  is  in  the  form 
of  letters  passing  between  the  parties.  The 
printed  abstract  used  on  the  former  appeal 
is  filed  as  the  abstract  on  this  (me,  with 
a  few  material,  yet  what  may  be  called 
merely  formal,  additions.  The  facts  are 
sufficiently  set  forth  in  the  opinion  on  the 
former  appeal,  and  we  shall  not  pause  to  re- 
peat them  here. 

After  carefully  considering  the  leiation- 
shlp  of  the  parties  and  the  correspondence 
passing  between  them,  it  was  on  the  former 
appeal  held  that  the  evidence  was  sufficient 
to  authorize  a  finding  in  favor  of  the  defend- 
ant on  his  counterclaims.  Mr.  Justice 
Straup,  after  considering  the  evidence.  In 
si)eaking  for  tbe  court,  said: 

"Under  the  circumstances  disclosed  and  the 
shown    relation    between    the   parties,    the    de-  ■ 


fendant's  sending  In  the  orders  and  tbe  plain- 
tiff's acknowledging  receipt  of  them,  stating 
they  had  been  entered,  would  receive  prompt  at> 
tention,  and  that  shipments  would  be  made  aa 
soon  as  possible,  sufficiently  shows  an  accept- 
ance." 

What  was  there  said  by  Mr.  Jnstioe  Stiaup 
was,  however,  intended,  as  applying  to  the 
counterclalma  as  a  whole,  and  not  to  any 
particular  one.  Nor  was  It  Intended  to  fore- 
close the  plaintiff  from  interposing  any  de- 
fense. In  part  or  in  whole,  that  It  mlg^t 
have.  All  that  was  Intended  is  clearly  ex- 
pressed in  the  quotation,  namely,  that  the 
orders  and  acceptances  prima  fade  were 
sufficient  to  constitute  contracts  of  purchases 
and  sales.  Upon  that  particular  subject 
there  is  inractically  nothing  new  in  the  evi- 
dence, with  possibly  one  or  two  exceptions, 
to  which  we  shall  specifically  refer  hereafter. 
The  court  made  separate  and  specific  find- 
ings upon  all  the  defendant's  counterclaims, 
dgbt  in  number,  and  plaintiff's  counsel  as- 
sails those  findings  as  not  supported  by  the 
evidence. 

[1 ,  2]  The  court  found  that  there  was  due 
from  the  plaintiff  to  the  defendant  as  dam- 
ages on  tbe  eighth  counterclaim  the  sum  ot 
$294.68,  for  fkdlure  to  deliver  a  certain  Na 
160  safe  which  tbe  defendant  had  ordered  on 
the  28th  day  of  November,  1906,  for  one  W. 
H.  Bishop,  and  which  order  the  court  found 
the  plaintiff  had  duly  accepted  on  the  4tb 
day  of  December  following.  The  evidence 
Justified  the  finding  that  the  safe  in  ques- 
tion was  ordered  by  the  defendant  and  that 
the  order  was  duly  accepted  by  the  plaintiff. 
The  matter,  however,  did  not  end  there.  On 
May  8,  1907,  the  defendant  wrote  the  plain- 
tiff respecting  the  order  now  under  con- 
sideration as  follows: 

"We  feel  very  much  grieved  in  having  to  re- 
quest you  to  cancel  the  order  of  W.  H.  Bish- 
op for  a  No.  160  which  yon  have  had  since  No- 
vember, 1906." 

In  resp<mae  to  that  request  tbe  plaintiff 
replied: 

"We  are  also  grieved  that  it  is  necessary  to 
cancel  the  Bishop  No.  160  safe,  bnt  it  was  im- 
possible for  us  to  fill  the  order  any  sooner." 

Defendant's  counsel,  however,  calls  atten- 
tion to  some  letters  that  passed  between  the 
plaintiff  and  the  defendant  concerning  the 
Bishop  safe.  These  letters,  however,  all 
antedate  the  cancellation  and  acceptance  of 
tbe  Bishop  order,  and  therefore  can  be  given 
no  effect  in  so  far  as  the  cancellation  of  that 
order  is  concerned.  The  defendant  no  doubt, 
had  a  right  to  propose  the  cancellation  of 
any  order  that  had  been  accepted  by  the 
plaintiff,  and  the  plaintiff  had  a  clear  legal 
right  to  accept  his  proposal.  After  the 
proposal  to  cancel  any  standing  order  was 
accepted,  that  terminated  the  contract  re- 
specting tbe  order  thus  canceled,  and  we  can- 
not see  how  the  same  could  be  reinstated, 
except  by  a  new  agreement  between  the 
parties.    To  he  more  specific:    The  order  by 
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tbe  defendant  and  the  aocwtance  thereof 
by  the  plalntlfl,  as  a  matter  of  course,  con- 
stitDted  a  contract  binding  upon  both  par- 
ties. The  defendant,  however,  proposed  an 
unconditional  cancellation  of  the  order,  and 
the  plalntlfT  accepted  the  proposition.  Thia 
in  law,  constituted  a  rescission  or  cancella- 
tion, whatever  it  may  be  called,  of  an  ex- 
ecutory contract  by  mutual  consent,  and  in 
Tiew  that  tbe  contract  was  executory  the 
acceptance  by  plaintiff  of  defendant's  propos- 
al to  cancel  or  rescind  the  order  was  a  suf- 
ficient consideration  to  suptXHt  such  rescis- 
sion or  cancellation.  1  Page  on  Contracts,  { 
817.  In  view,  therefore,  that  the  def aidant 
nncondltlonaUy  canceled  the  order  and  the 
plaintifC  unconditionally  Joined  in  the  pro- 
posed cancellation,  it  inevitably  follows  that 
tlie  contract  which  arose  by  reason  of  the 
accepted  order  ceased  to  exist  In  view  that 
the  contract  was  executory,  if  it  was  can- 
-celed  or  rescinded  as  to  one  party,  it  of 
necessity  must  also  have  ceased  to  exist  as 
to  the  other.  To  illustrate:  Suppose  the 
plaintift  had  sued  tbe  defendant  for  a  breach 
-of  the  C(»itract  after  it  had  accepted  bis 
prt^ositlon  to  cancel  the  order;  could  it 
inniTit«in  an  action  for  breach  of  contract? 
The  question  answers  itself.  If,  therefore, 
the  C(mtract  Is  canceled  so  that  one  of  the 
parties  may  not  snirfaln  an  action  tor  ita 
breach,  it  most  likewiae  be  so  as  to  the 
other,  unless  there  is  a  reservation  of  some 
kind  by  one  of  the  parties.  In  view  of  the 
vncondltlooal  cancellation  of  tbe  order  for 
tbe  Bishop  safe  by  the  defendant  and  its 
nooondltlonal  acceptance  by  tbe  plaintlfl, 
we  think  the  defendant  cannot  recover  dam- 
ages as  for  a  bieadi  of  tke  cmtract  which 
arose  fM>m  tlie  acceptance  of  the  canceled 
■oriex. 

[S]  We  remark  that  plaintUTs  counsel,  with 
much  vigor,  insists  that  nearly  all.  If  not  all, 
of  tbe  other  orders,  were  also  canceled  by  the 
defendant.  The  evidence  does  not  Justify 
fmch  a  conclusion.  When  the  defendant's 
cnstomers  had  refused  to  wait  longer  for  the 
safes  which  they  had  ordered  from  him, 
all  that  he,  in  effect,  did  was  to  notify  the 
plaintiff  of  that  fact,  and  in  connection 
therewith  advised  it  not  to  ship  any  of  the 
safes  thereafter.  This  did  not  amount  to  a 
cancellation  of  the  orders,  as  in  the  Bishop 
Otse:  The  defendant  had  the  right  at  any 
time,  for  any  reason  or  for  no  reason,  to 
cancel  a  particular  order,  and  tC  the  plaintiff 
Joined  in  the  proposal,  for  cancellation, 
that  ended  tbe  contract.  But  when  the  plain- 
tiff delayed  In  filling  the  orders  untU  tbe 
-defendant's  customers  refused  to  accept  the 
safes  ordered,  and  all  that  the  defendant  did 
was  to  apprise  the  plaintiff  of  that  fact, 
such  conduct  on  his  part  did  not  amount  to 
an  nncondltlonal  cancellation  of  tbe  orders 
and  was  not  intaided  as  such.  There  is 
no  evidence  in  the  record  which  would  iaa- 
4ity  a  finding  that  tlie  defendant  had  cancel- 


ed any  order  exc^t  tbe  one  for  the  so-caUed 

Bishop  safe. 

By  what  we  have  said  we  do  not  wiata  to 
be  understood  as  holding  that,  even  though 
an  order,  after  its  acceptance,  be  mutually 
canceled,  there  may  not  be  some  remedy  for 
a  party  who  may  have  parted  with  some 
consideration  or  who  has  done  something  in 
reliance  on  the  contract  before  its  cancella- 
tion. Wbatever  the  remedy  may  be,  if  any, 
in  such  a  case,  however,  It  Is  quite  clear  that 
it  Is  not  for  damages  for  breach  of  the  con- 
tract, since  the  defendant  cannot  now  insist 
upon  a  breach  which  be  bad  waived  by  his 
unconditional  cancellation  of  tbe  contract 

[4]  We  are  clearly  of  the  opinion,  there- 
fore, that  there  Is  no  evidence  to  sustain  the 
finding  respecting  the  eighth  counterclaim. 
Plaintiff's  counsel  also  insists  that  the  same 
result  should  follow  respecting  the  first 
counterclaim.  Three  safes  were  covered  In 
the  first  counterclaim.  Including  one  ordered 
for  one  W.  H.  Davis.  The  court  allowed  the 
defendant  damages  for  the  failure  to  deliver 
the  Davis  safe  in  the  sum  of  $177.33,  with 
Interest  thereon  amounting  to  $102.62,  or  a 
total  of  principal  and  interest  of  $279.95w 
On  June  24,  1908,  the  defendant  wrote  the 
plaintiff  regarding  the  Davis  safe.  He  wrote 
that  a  safe  "with  special  cabinet  should  be 
shipped  to  W.  H.  Davis"  right  away.  Plain- 
tiff acknowledged  receipt  of  that  letter  on 
June  29,  1908,  and  In  reply  stated: 

"In  regard  to  the  80  safe  for  W.  H.  Davis, 
Mina,  Nevada,  which  takes  a  special  cabinet, 
desire  to  say  that  we  cannot  furnish  yon  this 
safe  with  the  special  cabinet  We  are  herewith 
returning  yon  diagram  of  the  special  cabinet 
♦  •  •  We  can  fill  an  order  for  our  regular 
safe  withhi  a  week,  and  if  this  safe  la  satisfac- 
tonr  to  Mr.  Davis  please  let  us  know  by  return 
mail  and  we  will  make  prompt  shipment" 

It  appears  that  Mr.  Davis  did  not  want  the 
"rcKular  safe,"  and  hence  the  order  never 
was  filled.  As  near  as  we  can  make  out,  the 
court  found  against  the  plaintlfl  upon  this 
oount^claim  for  the  sole  reason  that  there 
were  two  other  safte  Included  with  tbe  Davis 
order,  and  the  order  was  by  the  plaintiff  ac- 
cepted in  general  terms.  When  plaintiff 
was  advised,  however,  that  the  Davis  safe 
was  to  be  provided  with  a  "special  cabinet," 
it  at  once  informed  tbe  defendant  that  "we 
cannot  furnish  you  this  safe."  The  truth  of 
the  matter  therefore  is  that  the  minds  of  the 
parties  never  met  on  the  Davis  safe  order, 
and  hence  there  was  no  binding  contract  with 
respect  thereto.  This  feature  differentiates 
the  order  for  the  Davis  safe  from  all  other 
orders.  We  are  of  the  opinion,  therefore, 
that  plaintiff's  assignment  should  prevail 
with  regard  to  that  counterclaim. 

[I]  There  Is  still  another  assignment 
which  relates  to  a  safe  ordered  by  defend- 
ant for  one  J.  C.  Fuller,  for  whi<di,  plaintiff's 
counsel  contends,  no  acceptance  was  shown. 
While  the  evidence  as  to  that  counterclaim  is 
not  as  strong  as  It  might  be,  yet  there  is 
some  substantial  evidence  in  support  of  the 
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court's  flndlng.  The  case  b^g  a  law  case, 
we  cannot  Interfere  so  long  as  there  is  some 
substantial  evidence  in  support  of  the  find- 
ings which  are  assailed. 

The  evidence  upon  the  remaining  five 
counterclaims  Is  ample  to  sustain  the  find- 
ings in  favor  of  those  counterclaims. 

[6]  Nor  is  the  evidence  sufficient  to  sustain 
plaintiff's  contention  that  the  defendant  bad 
waived  his  right  to  recover  damages  for 
plaintifTs  breaches  of  the  several  contracts, 
except  for  the  Bishop  case,  by  falling  to  de- 
liver the  safes  and  which  orders  it  had  fully 
accepted. 

Plaintiff's  counsel  next  assails  the  amount 
of  damages  allowed  by  the  court  The  court 
entered  Judgment  for  the  defendant  for  the 
full  amount  for  which  he  had  sold  the  safes, 
less  the  cost  price  and  freight  Thus  the 
court  treated  the  transactions  as  though  all 
of  the  safes  ordered  by  the  defendant,  which 
orders  were  accepted  by  the  plaintiff,  had 
been  promptly  shii>ped  by  it  to  the  persons 
to  whom  the  defendant  bad  sold  them,  and 
as  though  those  persons  had  paid  the  defend- 
ant the  selling  price,  deducting  only  there- 
from the  cost  price  and  the  freight  from  the 
place  of  shipment  to  the  place  of  delivery; 
in  other  words,  the  court  allowed  the  defend- 
ant all  the  profits  he  would  have  made  up- 
on his  contracts  of  sales.  PlainUff's  counsel 
contends  that  this  is  not  the  usual  or  or- 
dinary measure  of  damages  for  a  breach  of 
a  contract  for  failure  to  deliver  articles  of 
merchandise  which  have  been  sold.  In  or- 
dinary cases  such  is  not  the  measure  of  dam.- 
ages.  The  usual  rule  is  that  In  such  cases 
the  injured  party  must  obtain  the  article  in 
the  market  if  be  can  do  so,  and  his  measure 
of  damages  Is  the  difference  between  the 
price  he  agreed  to  pay  for  the  article  and 
the  market  value  -or  market  price  tjiereof. 
This  rule  In  cases  where  the  article  can  be 
obtained  in  the  general  market  is  fair  and 
Just  to  all  concerned.  When  a  purchaser 
can  obtain  the  article  in  the  open  market 
(and  if  he  can  he  must  do  so),  he,  ordinarily 
at  least,  cannot  recover  any  profit  he  would 
have  made  upon  a  resale  of  the  article  pur- 
chased by  hlui.  There  are  exceptions  to  this 
rule,  however.  There  are  instances  where 
the  article  purchased  is  not  delivered  by  the 
vendor  and  cannot  be  obtained  in  the  market, 
but  It  has  nevertheless  been  resold  to  a  third 
person  in  reliance  on  the  contract  of  pur- 
chase, and  the  vendor  was  informed  of  sudi 
resale  and  the  price  thereof.  Under  such 
circumstances  it  is  held  that  the  purchaser 
may  recover  the  profits  of  the  resale  from 
the  vendor  as  damages.  The  rule  of  dam- 
ages applicable  in  such  cases  is  learnedly  dis- 
cussed by  Mr.  Justice  Marshall  of  the  Su- 
preme Court  of  Wisconsin  in  Guetzkow  Bros. 
Co.  V.  A,  H.  Andrews  &  Co.,  92  Wis.  223,  224, 
66  N.  W.  122,  52  L.  R.  A.  209,  53  Am.  St.  Rep. 
909.  The  Justice,  after  a  lengthy  discussion 
and  review  of  some  of  the  American  as  well 


as  some  of  the  English  caaes,  lays  down  tlie 
following  rule: 

"When  the  vendor  is  informed  that  the  pur- 
chase is  made  to  enable  the  vendee  to  fulfill  a 
contract  which  be  has  theretofore  made  with  a 
third  person,  and  such  vendor  furnishes  the 
goods,  but  not  according  to  contract,  and  there 
is  no  market  price  for  such  goods,  and  the  pnr- 
cfaaser  fumishea  such  goods  to  such  third  per- 
son, but  is  not  able  to  recover  of  him  the  price 
stipulated  in  the  contract  with  such  third  per- 
son, by  reason  of  the  breach  of  the  contract 
committed  by  such  vendor,  in  determining  the 
damages  for  such  breach  such  vendor  is  bound 
by  the  price  his  vendee  was  to  receive  from  such 
third  person,  whether  such  price  was  communi- 
cated to  faim  at  the  time  of  the  making  of  the 
contract  with  his  vendee  or  not,  unless  die  price 
was  such  as  to  yield  an  extraordinary  and  un- 
usual profit,  which  could  not  reasonably  have 
been  presumed  to  have  been  in  contemplation 
by  him  at  the  time  he  made  his  contract  In 
such  a  case  he  would  not  be  bound  beyond  such 
sum  as  would  yield  a  reasonable  and  fair  prof- 
It  to  his  vendee.  Ordinarily,  the  price  to  the 
first  vendee  would,  presumptively,  be  held  to  be 
a  reasonable  price ;  but  if  the  facta  in  any  giv- 
en case  are  such  as  to  show  such  price  to  yield 
an  extravagant  or  extraordinary  profit,  the 
second  vendor  will  not  be  bound  by  such  price, 
in  the  absence  of  evidence  of  previous  Imowl- 
edf^e,  as  before  stated ;  and,  in  order  to  assess 
the  damages,  the  court  must  be  put  in  possession 
of  suSicient  evidence  to  enable  it  to  arrive  at 
a  conclusion  in  respect  to  what  would  amount 
to  a  reasonable  profit  on  the  transaction." 

The  rule  is  not  so  guardedly  stated  by  aU 
the  courts.  In  McKay  v.  Biley,  65  Oal.  628, 
4  Pac.  667,  the  rule  is  stated  thus: 

"Ordinarily,  the  rule  of  damages  in  actions 
like  tbe  present  is  the  difference  between  the 
price  agreed  to  be  paid  and  the  market  value,  be- 
cause the  vendee  can  obtain  the  article  contract- 
ed for  at  the  market  price.  When,  however, 
the  circumstances  are  such  that  the  vendee  can- 
not thus  supply  himself,  the  rule  does  not  apply, 
for  the  reason  of  it  ceases.  Bank  v.  Reese, 
2  Casey  (26  Pa.)  143.  In  such  case  the  true 
measure  of  damages  is  the  actual  loss  sustain- 
ed by  the  vendee  by  reason  of  his  not  receiv- 
ing an  advance  of  profit  through  agreements 
which  be  himself  has  made  in  reliance  upon  the 
fulfillment  of  his  vendor's  contract" 

To  the  same  effect  are  Rose  v.  Foord,  96 
Cal.  154,  30  Pac.  1114;  McHose  v.  J<nilmer, 
73  Pa.  365.  The  rule  is  also  discussed  by  the 
author  in  3  Sutherland  on  Damages  (3d  Ed.) 
S§  652,  653. 

In  the  case  at  bar  tbe  defendant  alleged 
in  his  counterclaims  that  he  had  informed 
the  plaintiff  in  each  case  of  the  price  for 
which  he  had  sold  tbe  particular  safe  and  to 
whom  sold  and  the  place  of  delivery,  and 
that  the  plaintiff  had  accepted  the  defend- 
ant's orders  in  the  light  of  that  information. 
The  court  also  found  these  allegations  to  be 
true,  and  further  found  that  tixe  defendant 
could  not  obtain  other  safes  in  the  market, 
and  there  is  evidence  in  support  of  the  find- 
ings. We  are  of  the  opinion,  therefore,  that 
the  case  falls  squarely  within  the  rule  laid 
down  by  the  Supreme  Court  of  Wisconsin, 
which,  in  our  Judgment,  is  sufficiently  guard* 
ed  to  prevent  injustice  in  particular  cases. 
We  can  see  no  escape  from  the  conclusloa 
that,  under  the  evidence  and  findings  when 
applied  to  the  law,  the  defendant  is  entitled 
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to  recover  the  profits  allowed  by  tbe  trial 
court,  except  on  the  Blabiq)  and  Davis  or- 
ders. On  the  Bishop  order  there  must  be  a 
conditional  deduction  of  $294.68,  and  oil  the 
Davis  order  one  for  $279.95,  or  a  total  de- 
ducUon  of  $574.63. 

[7]  Plalntlirs  counsel  also  Insists  that  the 
court  erred  In  its  allowance  of  interest.  The 
court  upon  each  order  allowed  interest  at 
the  statutory  rate,  dating  the  allowance  in 
each  case  two  months  after  the  acc^tance 
of  each  order.  An  examination  of  tbe  or- 
ders discloses  that  they  also  constituted  the 
contracts  of  sales  made  by  the  defendant 
with  his  customers.  In  most  every  Instance 
the  purchase  price  agreed  upon  was  made 
payable  In  Installments  so  that  the  payments 
extended  over  a  period  of  six  months,  and 
in  some  Instances  perhaps  more.  Ko  inter- 
est is  mentioned  In  those  orders  or  con- 
tracts, and  in  view  of  the  theory  followed 
by  tbe  court  In  allowing  the  defendant  dam- 
ages, that  theory  being  as  though  his  con- 
tracts with  his  customers  had  been  fully 
performed,  we  cannot  see  how  it  can  logical- 
ly be  contHided  that  tbe  plaintitT  should  pay 
Interest  on  money  until  it  was  due  and  pay- 
able to  the  defendant  from  his  customers. 
If  the  defendant  is  to  be  treated  as  though 
the  orders  had  been  filled  by  the  plalntitF, 
why  should  he  have  interest  from  the  plain- 
tiff when  he  would  have  received  none  from 
his  customers?  We  think  tbe  court  allowed 
too  much  interest,  that  is,  for  too  long  a 
period,  upon  nearly  all  of  tbe  counterclaims. 
We  shall  not  pause  here,  however,  to  deter- 
mine tbe  precise  amount  that  should  be  al- 
lowed on  eadi  counterclaim.  That  is  what 
the  attorneys  can  do  when  a  rule  for  their 
guidance  is  given.  We  think  that  no  inter- 
est should  be  allowed  on  any  of  the  coun- 
terclaims until  the  last  payment  became  due 
and  payable  under  the  orders  taken  by  the 
defendant  from  his  custMners,  and  which  he, 
in  effect,  forwarded  to  the  plaintiff,  and  up- 
on which  It  acted.  In  view  that  nothing  Is 
Mid  about  interest  in  the  orders  or  contracts 
between  the  defendant  and  his  customers, 
and  In  view  of  tbe  large  profits.  In  every 
instance  more  than  100  per  cent,  and  in 
some  as  high  as  150  per  cent,  the  defendant 
contracted  for,  it  may  well  be  assumed  that 
the  interest)  was  provided  for  in  the  en- 
hanced contract  price.  We  think  that  un- 
der tbe  rale  for  tbe  allowance  of  Interest  in 
this  Jurisdiction,  and  under  the  circumstanc- 
es of  this  case,  it  is  only  fair  that  interest 
sbould  be  allowed  the  defendant  only  from 
tbe  date  that  the  last  payment  on  his  con- 
tracts with  his  customers  fell  due. 

In  view  that  this  is  a  law  case,  we  cannot 
dispose  of  it,  except  conditionally.  In  case, 
tberefbre,  that  tbe  defendant  shall  consent 
to  remit  from  the  Judgment  the  sum  of 
9574.63  on  tbe  two  counterclaims  wc  have 
mentioned,  and  shall  further  cousent  that 
tbe  Interest  on  tbe  remaining  six  counter- 
claims shall  be  computed  from  tbe  dates 


herein  suggested  and  shall  remit  from  the 
interest  allowed  In  the  Judgment  such  ex- 
cess. If  any,  and  shall  file  bis  consent  to 
such  remittitur  within  20  days  after  the  fil- 
ing of  this  opinion,  then  the  Judgment  as 
modified  shall  stand  affirmed;  but  in  case 
the  defendant  shall  refuse  to  so  remit,  then 
the  Judgment  shall  stand  reversed,  and  the 
case  shall  be  remanded  to  the  district  court, 
with  directions  to  grant  a  new  triaL  In 
case  tbe  defendant  accepts  the  conditions 
hereby  imposed,  each  party  shall  pay  bis 
own  costs;  but  in  case  be  elects  to  stand 
upon  a  reversal  of  the  Judgment,  then  the 
appellant  shall  recover  costs  on  this  appeal. 

STRAUP,  C.  J.,  and  McCARTT,  J.,  con- 
cur. 

On  AiwHcation  for  Rehearing. 

FRICK,  J.  Counsel  for  appellant  has 
filed  a  petition  for  rehearing  in  which  he 
assails  practically  every  proposition  decided 
against  his  contentions.  He  somewhat  sev- 
erely criticizes  us  for  not  stating  our  rea- 
sons more  at  large  upon  some  of  tbe  prop- 
ositions where  the  ruling  is  against  him. 
As  an  sample  of  bis  criticism  we  refer  to 
tbe  following:  Counsel,  in  bis  original 
brief,  urged  that  the  defendant  had  waived 
his  right  to  recover  damages  for  tbe  reason, 
as  counsti  contends,  that  defendant  had  con- 
tinued to  recognize  the  contracts  of  sale  as 
being  in  force  after  the  alleged  breaches 
bad  occurred.  To  sustain  that  contention, 
counsel,  among  other  cases,  cited  Phillips, 
etc.,  Co.  V.  Seyiuonr,  91  D.  S.  646,  23  L.  Ed. 
341 ;  Dlngley  v.  Oler,  117  U.  S.  490,  6  Sup. 
Ct  850,  29  U  Bd.  984;  Hubbardston  Lum- 
ber Co.  V.  Bates,  31  Mich.  158;  Krause  v. 
Board  of  Trustees  (Ind.  App.)  66  N.  B.  1010 ; 
and  Claudius  v.  West,  etc.,  Co.,  109  Mo.  App. 
346,  84  S.  W.  864.  Counsel  says  we  dted 
no  cases  to  the  contrary,  and  that  we,  in 
four  lines,  dismissed  his  contention,  eta 
So  we  did,  and  the  reason  therefor  was  that, 
after  reading  the  foregoing  cases  and  some  ' 
others  dted  in  support  of  the  proposition, 
we  became  convinced  that  the  cases  dted 
had  no  application  to  the  facts  of  tbe  case 
at  bar.  We  are  still  of  that  opinion.  The 
case  cited  from  91  U.  S.,  supra,  Involved  a 
forfeiture  arising  as  follows:  The  defend- 
ants In  error  had  agreed  to  construct  and 
complete  a  certain  number  of  miles  of  rail- 
road within  a  specified  time.  They  failed 
to  complete  tbe  work  within  the  time  agreed 
upon,  but  tbe  plaintiff  In  error  permitted 
tbe  defendants  in  error  to  continue  the  work 
after  the  time  within  which  it  should  have 
been  completed  had  elapsed.  The  plaintiff 
in  error  thereafter  failed  to  pay  tbe  defend- 
ants in  error  for  all  of  tbe  work,  and  they 
sued  tbe  former  to  recover  for  the  unpaid 
portion.  The  plaintiff  in  error  in  that  ac- 
tion sought  to  enforce  tbe  forfeiture  which 
was  iirovlded  for  in  case  the  defendants  in 
error  should  fail  to  complete  tbe  railroad 
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within  tb«  ipecUled  time,  and  the  Supreme 
Coort  of  the  United  Statee,  upon  very  fa- 
miliar principles,  refused  to  enforce  the  for- 
fdtura  The  principle  that  controlled  the 
decision  in  the  case  of  Claudius  ▼.  West, 
etc.,  Co.,  supra.  Is  so  clearly  reflected  In  the 
headnote  that  we  shall  do  no  more  than  to 
copy  the  same.    It  reads: 

"Wher«  the  time  of  payment  under  a  contract 
is  extoided  after  date  for  payment  the  right 
of  enforcing  a  forfeiture  for  default  in  payment 
ia  waived." 

The  decisions  In  the  other  cases  dted  rest 
upon  practically  the  same  principle. 

The  substance  of  the  correspondence  be- 
tween the  parties  to  this  action  la  set  forth 
In  the  former  opinion,  to  which  reference  Is 
made  In  the  opinion  on  this  appeaL  The 
peculiar  relationship  of  the  parties  la  there 
fully  referred  to.  It  was  not  deemed  neces- 
sary to  enlarge  upon  or  even  to  specifically 
r^er  again  to  that  relationship  In  the  last 
opinion. 

[I]  Counsel,  however,  somewhat  impatient- 
ly contNids  that  we  treated  the  question  of 
whether  there  was  a  waiver  or  not  as  one  of 
evidence  or  of  fact  when  it  Is  not  such.  The 
difference  between  us  and  counsel,  however, 
1b  one  merely  of  stating  the  proposition. 
No  doubt  "waiver"  Is  a  legal  conclusion  bas- 
ed upon  the  evidence  or  the  facts,  just  as 
one  chooses  to  state  It  What  the  conclusion 
should  be  In  a  given  case  depends  entirely 
upon  the  evidence  or  the  facts  found.  There 
Is,  therefore,  no  reason  why  we  should 
change  the  statement  In  the  opinion  upon 
that  subject  But  what  Is  a  "waiver"?  It  Is 
defined  as  being  the  "voluntary  and  Inten- 
tl(»al  relinquishment  of  a  known  legal  right 
and  implies  an  election  to  dispense  with 
something  of  value  or  forego  some  advantage 
which  the  party  waiving  It  might,  at  his  op- 
tion, have  demanded  or  insisted  upon."  4 
Words  and  Phrases  (2d  Ser.)  1226,  1227.  A 
waiver  may  or  may  not  rest  in  contract  If 
It  does,  it,  like  all  other  contracts,  requires 
some  consideration.  It  may,  however,  also 
partake  of  the  nature  of  an  estoppel  in  pals. 
4  Words  and  Phrases,  supra.  A  mere  cur- 
sory reading  of  the  correspondence  between 
the  parties  to  this  action  which  passed  be- 
tween them,  in  connection  with  other  evi- 
dence In  the  case,  leaves  no  room  for  doubt 
that  the  defendant  did  not  intend  to,  nor  did 
he,  waive  any  legal  rights  which  had  ac- 
crued to  him  by  reason  of  the  breaches  of 
the  contracts  set  forth  in  his  counterclaims. 
The  coses  dted  by  counsel,  therefore,  have 
no  Influence  upon  the  questions  Involved 
here.  Ordinarily,  where  the  right  to  insist 
npon  a  forfeiture  exists,  and  the  party  who 
has  the  right  to  declare  a  forfeiture  permits 
the  other  party  to  continue  to  act  or  to  do 
something  after  the  time  to  declare  the  for- 
feiture has  elapsed,  and  the  other  party  con- 
tinues to  act  in  the  honest  belief  that  the 
forfeiture  will  not  be  insisted  upon,  then  a 
waiver  of  audi  forfeiture  may  be  implied. 


and  the  law  looks  upon  sadi  waivers  with 
favor.  Where,  however,  a  legal  right  or 
cause  of  action  has  accrued  for  a  breach  of 
contract  or  for  some  other  reason,  the  law 
requires  that  the  waiver  be  established  In 
accordance  with  the  doctrine  we  have  Just 
quoted  from  Words  and  Phrases. 

Counsel  also  Insists  that  we  erred  In  not 
reversing  the  Judgment  on  the  counterdalm 
relating  to  what,  in  the  opinion.  Is  called  the 
J.  C.  Fuller  safe.  He  still  contends  that 
there  Is  no  evldmce  Justifying  the  court's 
finding  as  to  that  counterdalm,  and  further 
insists  that  the  Fuller  safe  was  delivered. 
There  is  evidence  on  the  part  of  the  plain- 
tiff that  the  safe  was  shipped  pursuant  to 
the  order,  but  there  is  also  undisputed  evi- 
dence on  the  part  of  the  defendant  that  sup- 
ports the  court's  findings.  The  defendant 
upon  that  question  testified: 

"Why^  it  was  shipped  to  Ely,  but  It  was 
alMut  eight  months  after  the  order  was  sent 
to  the  company  [the  plaintiil],  and  In  the  mean- 
time Fuller  had  left  that  country  and  I  could 
never  deliver  the  safe." 

This  is  a  law  case,  and  we  cannot  pass 
upon  the  weight  or  effect  of  the  evidence. 
While  the  writer,  upon  the  whole  evidence^ 
would  be  inclined  to  find  the  ultimate  fact 
respecting  that  safe  in  favor  of  plaint! (Ta 
claim,  yet  there  is  some  substantial  evidence 
In  support  of  the  court's  findings,  and  hence 
we  cannot  interfere  with  the  Judgment  upon 
that  counterclaim.  The  other  question  of 
whether  the  plaintiff  had  accepted  the  order 
for  the  J.  O.  Fuller  safe  we  need  not  discuss 
further.  We  passed  upon  that  in  the  origi- 
nal opinion,  and  adhere  to  what  is  there 
said  in  that  respect 

It  is  next  insisted  that  we  erred  in  not 
reversing  the  Judgment  upon  the  measure  of 
damages.  It  is  urged  that  inasmuch  aa  It 
la  made  to  appear  that  the  defendant  sold 
the  safes  in  question  at  an  advance  of  more 
than  100  per  cent,  that,  therefore,  we  have 
not  followed  the  rule  laid  down  In  the  Wis- 
consin case  from  whldi  we  quoted  In  the 
opinion.  Here  again  counsel  entirely  over- 
looks the  evidence.  While  it  is  true  that  the 
defendant  sold  the  safes  at  the  price  stated 
In  the  former  opinion,  yet  the  evidenoe  con- 
dusively  shows  that  his  expenses  of  keeping 
men  in  the  Add  taking  ordws  for  safes  were 
very  great,  and  that  he  frequently  impressed 
that  fact  upon  the  plaintiff  In  the  corre- 
spondence that  passed  between  them.  What 
his  net  profits  were  is  not  shown,  and  hence 
the  doctrine  laid  down  by  the  Wisconsin 
court  could  be  given  no  application.  We  did 
not  deem  it  necessary  to  set  fortti  the  evi* 
dence  upon  that  subject  or  refer  to  It,  since 
counsel  was  thoroughly  familiar  with  it 
In  view  tiiat  we  are  satisfied  with  the  rule 
laid  down  in  the  opinion  np<»  the  question 
of  the  measnre  of  damages  we  shall  not  fur- 
ther dlscnss  that  subject  here. 

[I]  It  Is  also  Insisted  that  we  abused  our 
discretion  In  disallowing  plaintiff  costs  oa 
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appeaL  The  propensity  to  criticize  what 
one  does  not  like  IB  ever  active,  and  counsel 
at  times  criticize  a  ruling  without  pausing 
to  consider  the  reason  upon  which  It  is  bas- 
ed. That,  in  our  Judgment,  la  what  counsel 
baa  done  in  regard  to  the  order  for  costs. 
The  allowance  for  costs  in  this  court  is  al- 
ways a  matter  of  sound  discretion,  except 
where  the  judgment  of  the  lower  court  is  un- 
conditionally affirmed.  In  all  other  cases 
costs  are  to  be  awarded  or  withheld  as,  in 
our  Judgment,  Justice  may  require.  While 
It  Is  true,  as  counsel  states,  that  plaintUT 
was  required  to  come  to  this  court  to  obtain 
a  reversal  or  modification  of  the  Judgment 
appealed  from,  yet  it  is  equally  true  that  the 
plaintiff  sued  the  defendant  when,  under  our 
statute  (Comp.  liaws  1907,  i  2971),  it  had  no 
right  to  any  kind  of  a  Judgment  against  him. 
The  defendant  was  therefore  required  to  de- 
fend himself  against  the  plaintiff's  action, 
which  was  prosecuted  without  legal  cause. 
The  plaintiff,  therefore,  was  not  entitled  to 
any  Judgment  against  the  defendant  Under 
such  drcnmstancea  we  do  not  see  why,  as 
a  matter  of  Justice,  the  defendant  should 
be  required  to  pay  costs.  True,  on  the  for- 
mer appeal  defendant  was  awarded  costs. 
That  was  so,  however,  because  the  plaintiff 
had  obtained  an  erroneous  ruling  to  the 
effect  that  the  defendant  had  no  cause  of 
action  upon  his  counterclaims.  Moreover,  on 
this  appeal  the  plaintiff  did  not  print  a  new 
abstract  of  the  record,  but  merely  filed  the 
one  used  on  the  former  appeal,  with  a  few 
unimportant  additions  thereto  in  what  is 
called  an  additional  abstract  Why  the  de- 
fendant should  be  required  to  pay  for  the 
abstract  used  on  the  former  appeal  is  not 
shown.  Although  the  plaintiff  had  to  come 
to  this  court  to  have  the  Judgment  against 
it  modified,  yet  it  was  required  to  do  that 
because  it  had  instituted  the  action  without 
any  legal  cause  therefor.  Under  such  cir- 
cumstances we  think  the  order  respecting 
oosts  Is  sound  In  reason,  and  Is  also  Just  to 
both  parties,  and  the  same  should  stand  ex- 
cept as  hereinafter  indicated. 

Counsel  for  plaintiff,  however,  further 
contends  that  we  erred  in  not  reversing  the 
findings  and  Judgment  of  the  lower  court  re- 
specting defendant's  third  counterclaim,  in 
wbldti  he  was  awarded  the  sum  of  $240.24, 
including  Interest  Counsel  strenuously  in- 
sists that  there  is  no  evidence  that  the  or- 
der for  the  No.  80  safe  mentioned  in  that 
counterclaim  was  accepted  by  the  plaintiff, 
and  hence  the  lower  court,  as  well  as  this 
court,  has  erred  in  allowing  the  amount,  or 
any  amount  claimed  by  the  defendant  in 
said  oounteidalm.  In  view  of  counsel's  In- 
dstence,  we  have  made  a  very  careful  re- 
examination of  the  evidence  adduced  on  the 
152  P.— 12 


1  first  trial,  all  of  which  was  made  a  part  of 
I  the  record  on  the  second  trial,  and  have  also 
re-examined  the  evidence  adduced  on  the 
second  trial,  and  after  doing  so  have  become 
convinced  that  the  evidence  pointed  out  by 
defendant's  counsel  and  relied  on  by  us  as 
constituting  an  acceptance  of  the  order  for 
the  No.  80  safe  mentioned  in  the  third  coun- 
terclaim In  fact  had  reference  to  another 
No.  80  safe  that  was  ordered  by  the  defend- 
ant for  another  and  a.  different  person.  In 
,view  of  the  foregoing  there  is  no  evidence 
whatever  which  Justifies  a  fiinding  that  the 
plaintiff  had  accepted  tbt  order  for  the  No. 
80  safe  mentioned  In  the  third  counterclaim. 
The  finding  and  judgment  respecting  that 
counterclaim,  therefore,  caimot  be  maintain- 
ed, for  the  simple  reason  that  there  is  no 
evidence  of  any  contract  between  the  parties 
respecting  the  No.  80  safe  mentioned  In  said 
counterclaim.  The  amount  awarded  the  de- 
fendant by  the  trial  court  on  that  counter- 
claim in  the  sum  of  $240.24  as  aforesaid 
must,  therefore,  be  deducted  from  the  origi- 
nal Judgment.  The  Judgment  as  modified 
by  the  original  opinion  In  this  case  must 
therefore  be  further  modified  by  deducting 
from  the  amount  there  allowed  said  siun  of 
$240.24.  It  is  therefore  ordered  that  the 
Judgment  as  modified  by  the  original  opinion 
be,  and  the  same  hereby  is,  further  modified 
by  deducting  from  the  amount  there  allowed 
the  further  sum  of  $240.24,  and  the  Judg- 
ment, when  so  modified,  will  in  all  other  re- 
spects stand  aflSrmed.  Said  affirmance  Is 
upon  the  condition,  however,  that  the  de- 
fendant, within  five  days  after  the  filing 
of  this  opinion  and  notice  thereof  to  his 
counsel,  shall  file  his  consent  to  the  forego- 
ing modification  of  the  Judgment.  In  case 
be  shall  refuse  or  neglect  to  file  said  con- 
sent within  the  time  stated,  then  the  Judg- 
ment as  to  said  third  counterclaim  shall  be, 
and  the  same  is  hereby,  reversed,  and  In 
view  that  the  defendant  had  already  accept- 
ed the  Judgment  as  modified  by  the  original 
(qilnlon,  the  case  will  be  remanded  to  the 
district  court  of  Salt  Lake  county  for  a  re- 
trial only  upon  said  third  counterclaim  and 
upon  no  other  matter  or  thing,  and  said 
Judgment  will  stand  affirmed  as  to  all  other 
counterclaims,  except  as  modified  by  the 
original  opinion.  In  case  the  defendant  shall 
fall  or  refuse  to  file  an  acceptance  of  the 
further  modification  of  the  Judgment  as 
herein  provided  for,  and  shall  insist  upon  a 
retrial  of  the  case  upon  said  third  counter- 
claim, he  shall  pay  the  costs  for  printing 
the  additional  abstract  and  also  for  printing 
plaintiff's  brief.  In  case  he  accepts  the  mod- 
ification of  the  Judgment  however,  he  shall 
not  be  required  to  pay  said  costs. 

STBAUP,  0.  J.,  and  McCARTY,  J.,  concur. 
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UTAH  COPPER  CO.  t.  ECKMAN. 

(No.  2731.) 

(Suprenw  Court  of  Utah.     Oct  6,  1916.) 

1.  Advebsk  Possession  <S=5>7— Property  Sub- 
ject TO  Pbescription — Public  Lands. 

There  could  be  no  adverse  possession  of 
land  prior  to  the  passing  of  title  thereto  from 
the  United  States  government,  where  the  per- 
son claiming  title  by  adverse  possession  did  not 
seek  to  acquire  title  from  the  United  States 
upon  a  bona  fide  claim  other  than  that  of  ad- 
verse possession,  but  was  asserting  a  claim  of 
title  hostile  to  the  title  of  the  government.1 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
sessdon.  Cent.  Dig.  if  24-42 ;    Dec.  Dig.  <&=>7.] 

2.  Adveiise  Possession  iS=394— Payment  oi- 
Taxes— Statutobt  Phovisions. 

Under  Comp.  Laws  1907,  §  2504,  providing 
that  mines  and  mining  claims  shall  be  taxed 
at  the  price  paid  the  United  States  therefor,  un- 
less the  surface  ground  or  some  part  thereof 
ia  used  for  other  than  mining  purposes  and  has 
a  separate  and  independent  value  for  such  other 
purposes,  in  which  case  such  surface  ground 
shall  be  taxed  at  its  value  for  such  other  pur- 
poses, a  person  in  actual  and  adverse  possession 
of  the  surface  ground  of  a  mining  claim  for  the 
period  of  time  required  by  statute,  who  has  dur- 
ing that  time  improved  the  surface  under  a 
claim  of  right,  may  be  assessed  with  such  sur- 
face area  and  the  improvements  thereon,  and 
the  payment  of  the  taxes  so  assessed  will  en- 
tiUe  him  to  make  a  claim  of  adverse  possession 
to  such  surface  ground,  together  with  the  im- 
provements, as  against  the  owner  of  the  min- 
mg  claim,  though  such  owner  may  have  paid  the 
taxes  on  the  mining  claim  and  may  claim  all 
the  minerals  beneath  the  surface.' 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  §§  528,  528;  Dec.  Dig.  (3=s 
94.] 

3.  Advebse  Possession  d=»lll— Pleading — 
Sufficiency. 

Though  it  may  be  that  under  an  alle|;ation 
of  general  ownership  a  party  may  prove  adverse 
possession  and  payment  of  taxes,  it  will  not  vi- 
tiate the  pleading,  though  not  absolutely  neces- 
sary, if  the  pleader  states  his  claim  a  little  more 
specifically. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  {§  646-650;    Dec  Dig.  «=> 

4.  Advebse  Possession  $=>95 — Pboof— Find- 
ings—Sufficiency. 

However  general  the  pleadings  in  a  suit  in 
which  title  to  the  surface  ground  of  a  min- 
ing claim  by  adverse  possession  is  claimed, 
the  evidence  and  findings  upon  the  question  of 
payment  of  taxes  should  be  direct  and  specific, 
and  it  should  bo  found  whether  merely  surface 
possession,  together  with  the  improvements,  is 
claimed,  or  whether  the  title  to  the  whole  claim 
is  asserted  and  in  either  event  the  assessment  and 
payment  of  taxes  should  be  shown  and  found. 
So  that  from  a  mere  inspection  of  the  findings 
it  can  be  determined  whether  the  doctrine  that 
title  may  be  aoquired  by  adverse  possession  and 
the  payment  of  taxes  on  the  surface  ground  of  a 
mining  claim  with  its  improvements  applies. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, C^t  Dig.  is  530-532;  Dec.  Dig.  <S=> 
95.] 

5.  Impbovements  <&=»4  —  Statutobt  Pbovi- 
sioss— Adjudication  of  Title. 

A  claim  for  the  value  of  improvements 
placed  upon  the  land  of  another  as  an  occupying 


>  Steele  ▼.  Boley,  7  UUb,  64,  24  Pac.  7K ;  Tolteo 
Ranch  Co.  v.  Babcock,  24  Utab,  193,  66  Pac.  876; 
Lund  V.  •Wilcox,  34  UUh,  205,  97  Pac.  33. 

*  Vtab  Copper  Co.  t.  Chandler,  142  Pac.  1119. 


claimant,  can  only  be  made  after  the  title  is 
adjudicated  to  be  in  a  person  other  than  the 
claimant  of  such  improvements.! 

[Ed.  Note.— For  other  cases,  see  Improve- 
ments, Cent  Dig.  §S  4,  7-26;   Dec  Dig.  «8=!»4.] 

Appeal  from  District  Court,  Salt  Lake 
County ;  T.  D.  Lewis,  Judge. 

Action  by  the  Utah  Copper  Company 
against  Victor  Eckman.  From  a  judgment 
dismissing  the  complaint,  plaintiff  appeals. 
Reversed  and  remanded,  with  directions. 

Parsons  &  Parsons,  of  Salt  Lake  City,  for 
appellant  Willard  Hanson,  of  Salt  Lake 
City,  for  respondent 

FRICK,  J.  This  was  an  actton  In  eject- 
ment to  recover  possession  of  a  small  parcel 
of  ground  about  5,665  square  feet  of  the  sur- 
face area  of  what  is  called  the  Copper  Cent 
lode  mining  claim,  find  also  another  still 
smaller  area  of  the  Mirror  lode  mining  claim, 
located  In  the  town  of  Bingham  Canyon,  Salt 
Lake  county,  Utah.  The  area  of  tlie  first- 
mentioned  claim,  if  It  were  placed  in  rectan- 
gular form,  would  make  a  parcel  of  ground 
about  56x100  feet,  and  the  smaller  area,  it 
carved  into  the  same  shape,  would  approxi- 
mately make  a  parcel  about  11x100  feet 
The  plaintiff  alleged  ownership  In  fee,  that 
it  was  entitled  to  the  Immediate  possession 
of  said  ground  as  part  of  the  mining  claims 
aforesaid,  and  that  the  defendant  was  wrong- 
fully in  possession  of  the  particular  areas  be- 
fore stated.  The  defendant  admitted  his  pos- 
session of  the  parcels  of  ground  in  question, 
and  alleged  as  a  counterclaim  that: 

"On  the  30th  day  of  September,  A.  D.  1900, 
one  R.  S.  Julian  was  the  owner  in  fee  simple, 
in  the  possession,  and  entitled  to  the  possession 
of  said  premises,  and  that  by  virtue  c^  mesne 
conveyances  from  said  R.  S.  Julian  and  his 
successors  in  Interest  defendant  has,  since  the 
24th  day  of  June,  1906,  been  the  owner,  in  the 
possession,  and  entitled  to  the  possession  of 
said  premises,  asserting  title  thereto  in  good 
faith  and  in  the  full  behef  that  he  and  his  pred- 
ecessors in  interest  by  virtue  of  said  different 
c<>n\'eyances  bad  good  title  and  still  continue  to 
hold  and  possess  said  premises." 

It  is  further  alleged  that  he  had  made  per- 
manent improvements  on  said  premises  of 
the  value  of  $3,000,  that  the  value  of  said 
parcels  of  ground  is  $4,000,  and  that  "he  and 
fats'  predecessors  In  Interest  for  more  than  ten 
years  have  paid  taxes  and  all  other  assess- 
ments against  said  property."  The  defend- 
ant preyed  Judgment: 

That  plaintilTs  complaint  be  dismissed,  and 
that  the  defendant  "be  given  a  decree  awarding 
him  the  right  of  possession  of  said  premises, 
or,  if  the  plaintiff  be  adjudged  entitled  to  re- 
cover possession  of  said  premises,  that  de- 
fendant's claim  for  improvements  be  tried,  and 
that  he  recover  the  same  as  provided  by  law, 
and  for  such  other  and  further  relief  as  to  the 
court  may  seem  jnst  and  equitable." 

We  remark  that  we  have  set  forth  the  alle- 
gations of  defendant's  counterclaim  and  his 
prayer  In  full,  for  the  reason  ttiat  the  alle- 

•  Fares  t.  Urban,  151  Pac.  57. 
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gatlona  reopectbig  the  Character  of  Ids  title — 
that  Is,  whether  he  claims  it  to  be  a  title  in 
fee  from  the  original  source  or  one  by  ad- 
verse possession  and  payment  of  taxes — are 
somewhat  obscnre,  and  so  is  his  prayer.  It 
will  be  observed  that,  If  the  defendant  claims 
title  In  fee  from  the  original  source  of  title, 
then  his  defense  is  purely  legal;  but  if  he 
claims  title  by  adverse  possession  and  pay- 
ment of  taxes  under  our  statute,  his  defense 
would  be  equitable.  Of  course,  his  cicdm  for 
the  value  of  improvements  is  equitable,  but 
that  Is  not  a  defense  to  the  action. 

After  a  hearing  upon  the  foregoing  Issues 
the  court  found  the  facts  as  follows: 

"That  on  or  about  the  30th  day  of  September, 
1900,  and  for  a  long  time  prior  thereto,  one 
R.  S.  Julian  was  the  owner,  in  the  possession, 
and  entitled  to  the  possession  of  the  premises 
hereinafter  described,  and  on  said  day  duly 
conveyed  the  same  to  defendant's  grantors,  and 
ever  since  said  30th  day  of  September,  lOOO, 
and  for  a  long  time  prior  thereto,  defendant  and 
his  grantors  have  been  in  the  possession  of  said 
premises,  have  erected  dwellings  thereon,  and 
have  made  other  substantial  improvements,  and 
have  paid  all  taxes  assessed  against  said  prem- 
ises during  all  of  said  time,  and  have  for  more 
than  ten  years  openly  and  notoriously  claimed 
and  held  possession  adverse  to  plaintiff  and  its 
grantors." 

No  other  material  finding  of  fact  was  made 
by  the  court 

The  court  also  made  the  following  conclu- 
sions of  law  upon  the  facts: 

"As  a  conclnsion  from  the  foregoing  facts  the 
court  finds  that  the  defendant  is  entitled  to  a 
decree  awarding  lilm  the  possession  and  right 
to  possession  of  said  premises." 

Upon  the  facts  and  conclusion  of  law  afore- 
said judgment  was  entered  by  which  it  is 
adjudged  that  the  defendant  "be  given  the 
possession,  the  right  to  possession,  and  the 
title  to  said  property,"  which  is  fully  describ- 
ed as  it  Is  described  in  plalntliS's  complaint. 
It  was  also  adjudged  "that  plaintiff's  com- 
plaint be  dismissed."  The  plaintiff  appeals 
from  the  Judgment 

[1]  The  findings  of  fact  and  conclusions  of 
law  and  Judgment  are  assailed.  The  evi- 
dence, without  dispute,  was  to  the  effect  that 
title  to  the  Mirror  lode  claim  passed  from 
the  United  States  by  patent  on  December  18, 
1901,  and  that  the  Copper  Cent  lode  claim 
went  to  patent  on  May  21, 1907.  At  the  trial 
plaintiff  traced  its  title  to  the  original  source 
—that  is,  back  to  the  United  States — while 
defendant,  for  the  purpose  of  establishing  his 
title,  reUed  exclusively  on  adverse  possession 
and  payment  of  taxes  as  required  by  our 
statute.  In  view  that  this  action  was  com- 
menced July  1,  1911,  and  that  it  is  undis- 
puted that  the  title  to  the  Copper  Cent  lode 
mtaiing  claim  did  not  pass  from  the  United 
States  until  May  21, 1907,  we  cannot  see  how, 
under  the  decisions  of  this  court  and  of  the 
Supreme  Conrt  of  the  United  States,  the  de- 
fendant can  sustain  his  title  by  adverse  pos- 
aesslon  to  the  area  in  question  so  far  as  it 
relates  to  the  claim  last  mentioned.  The 
nle  which  is  api>Ucable  to  a  case  like  the 


one  at  bar  is  very  dearly  stated  by  Mr.  Jus- 
tice Field  in  Qlbson  v.  CSiouteau,  13  Wall. 
103,  20  L.  £9d.  534,  in  the  following  words: 

"But  neither  in  a  separate  suit  in  a  federal 
uourt  nor  in  an  answer  to  an  action  of  ejectment 
in  a  state  court  can  the  mere  occupation  of  the 
demanded  premises  by  plalntiCfs  or  defendants 
for  the  period  prescribed  by  the  statute  of  lim- 
itations of  the  state  be  held  to  constitute  a 
sufficient  equity  in  their  favor  to  control  the 
legal  title  subsequently  conveyed  to  others  by 
the  patent  of  the  United  States,  without  trench- 
ing upon  the  power  of  Congress  in  the  dispo- 
sition of  the  public  lands.  That  power  cannot 
be  defeated  or  obstructed  by  any  occupation 
of  the  premises  before  the  issue  of  the  patent, 
under  state  legislation,  in  whatever  form  or 
tribunal  such  occupation  be  asserted." 

That  case  was  followed  in  Redfield  v. 
Parks,  132  U.  S.  248,  249,  10  Sup.  Ct  83,  33 
Ia  Ed.  327,  and  in  Hays  v.  United  States,  175 
U.  S.  260,  20  Sup.  Ct  80,  44  L.  Ed.  150. 
This  court,  as  it  was  bound  to  do,  followed 
the  doctrine  laid  down  in  the  foregoing  cases 
in  Steele  v.  Boley,  7  Utah,  64,  24  Pae.  755, 
Toltec  Ranch  Co.  v.  Babcock,  24  Utah,  193, 
66  Pac.  876,  and  in  Lund  v.  Wilcox,  34  Utah, 
206,  97  Pac.  33,  although  in  the  latter  case 
only  an  easement  was  In  question.  The  prin- 
ciple which  is  applicable  to  the  case  at  bar 
must  however,  not  be  confounded  or  confus- 
ed with  the  doctrine  of  adverse  possession 
laid  down  in  the  following  cases:  Blumer  v. 
Iowa,  etc.,  Land  Co.,  129  Iowa,  S2,  106  N. 
W.  342,  113  Am.  St  Bep.  444;  Missouri 
Valley  Land  Co.  r.  Wlese,  208  U.  S.  234,  28 
Sup.  Ct  294,  52  L.  Ed.  466;  Boe  v.  Arnold, 
64  Or.  52,  102  Pac.  290,  20  Ann.  Cas.  633, 
and  note.  The  doctrine  that  prevailed  in 
those  cases  is  stated  by  the  Supreme  Court  of 
Oregon  in  Boe  v.  Arnold,  supra,  in  the  fol- 
lowing words: 

"One  claiming  title  to  land  by  adverse  pos- 
session for  fthe  statutory  period]  as  against 
all  persons,  out  recogniziug  the  superior  title 
of  trie  United  States  government,  and  seeking 
in  good  faith  to  acquire  that  title,  may  assert 
such  adverse  possession  as  against  any  person 
claiming  to  be  the  owner  under  a  prior  grant" 
from  the  government. 

It  la  clear  that  the  cose  at  bar,  as  to  the 
Copper  Cent  lode,  does  not  come  within  that 
doctrine.  Here  the  defendant,  by  adverse 
possession,  seeks  to  defeat  the  legal  title  of 
the  plaintiff  to  the  latter  lode,  which  It  had 
acquired  from  the  United  States  less  than 
seven  years  before  the  action  was  commenced. 
Nor  does  the  defendant  seek  to  acquire  title 
from  the  United  States  upon  a  bona  fide 
claim  other  than  that  of  adverse  possession. 
His  claim  of  tiUe  as  to  the  Copper  Cent  lode 
is  therefore  hostile  to  the  title  of  the  United 
States  to  the  extent  that  he  desires  to  avail 
himself  of  his  alleged  possession  wh'Ue  the  ti- 
tle remained  in  the  government  of  the  United 
States.  That  he  may  not  do,  according  to  all 
of  the  decisions.  Under  our  statute  it  re- 
quires seven  years'  actual  adverse  possession 
and  the  payment  of  all  lawful  taxes  levied 
and  assessed  against  the  property  in  order 
to  acquire  title  by  adverse  possession.  In 
view  that  the  title  of  the  Copper  Cent  lode  . 
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aSning  dalAi  only  paased  oat  of  the  United 
States  on  May  21,  1907,  and  tbe  action  was 
commenced  on  July  1,  1|911,  defendant's  pos- 
session, under  the  foregoing  authorities, 
could  hare  become  adverse  only  from  and 
after  the  21st  of  May,  1907,  when  the  pat- 
ent was  Issued.  This  gave  the  defendant 
only  a  Uttle  over  four  years  adverse  pos- 
session when  the  action  was  commenced; 
and  haice  the  court  erred  In  Its  conclusion 
of  law  and  In  entering  judgment  in  favor  of 
defendant  In  so  far  as  It  affected  the  area  In 
controversy  of  the  Copper  Cent  lode  mining 
claim. 

[2-4]  The  Mirror  lode  mining  claim  was, 
however,  patented  on  December  18,  1901,  or 
more  than  nine  years  before  this  action  was 
commenced,  during  all  of  which  time,  accord- 
ing to  the  evidence  and  flndlngs  of  the  court, 
ttce  defendant  and  his  predecessors  In  Interest 
were  In  actual  possession  under  (daim  of 
right  of  the  area  in  dispute  on  said  claim  and 
paid  the  taxes  upon  said  area  and  on  the 
improvements  placed  thereon.  It  appears 
from  the  evidence  that  the  surface  area  In 
dispute  baa  tor  many  years  been  platted  into 
town  lots,  and  that  the  defendant  waa  in  pos- 
session of  the  lots  covering  that  area  and 
paid  the  taxes  thereon,  and  also  paid  them 
upon  tbe  improvements,  consisting  of  several 
dwelling  houses.  Upon  the  other  liand,  both 
of  the  mining  claims  were  also  assessed  to 
appellant.  But  whether  they  were  merely 
assessed  to  It  in  the  character  of  mining 
claims  is  not  made  to  appear.  Under  our 
statute  (Comp.  Laws  1907,  §  2S04),  as  pointed 
out  in  the  recent  case  of  Utah  Copper  Co. 
V.  Chandler,  142  Pac.  1119,  mining  claims,  as 
such,  may  be  assessed  at  the  spedflc  valua- 
tion fixed  by  the  statute,  while  the  surface 
ground  thereof,  if  used  for  other  than  mining 
purposes,  If  it  has  a  value  separate  and  in- 
dependent from  the  mining  claims  as  such, 
may  also  be  assessed  separately  and  distinct 
from  the  mining  claims.  It  is  accordingly 
held  in  that  case  that,  under  the  statute,  tf 
a  person  is  In  actual  and  adverse  possession 
of  the  surface  ground  of  a  mining  claim  for 
the  period  of  time  required  by  our  statute, 
and  has,  during  that  time,  improved  the  sur- 
face under  a  claim  of  right,  such  person  may 
be  assessed  with  such  surface  area  and  the 
improvements  thereon,  and  that  he  may  pay 
the  taxes  so  assessed,  and  such  payment  wUl 
be  sufficient  to  entitle  him  to  make  a  claim  of 
adverse  possession  to  such  surface  ground, 
together  with  the  improvements  thereon,  as 
against  the  owner  of  the  mining  claim,  al- 
though the  latter  may  also  have  paid  the 
taxes  on  the  mining  claim  as  sudx  and  in  ac- 
cordance with  the  fixed  statutory  valuation 
aforesaid,  and  may  claim  aU  the  minerals 
beneath  tbe  surface.  While  it  is  quite  clear 
that  in  tills  case  tbe  surface  area  of  the  Mir^ 
ror  lode  mining  dalm  which  Is  In  contro- 
versy here  was  used  and  Improved  by  the 
defendant  for  other  than  mining  purposes, 


and  that  sncfa  surface  area  anl  ImprDTemeots 
had  a  value  separate  and  distinct  from  said 
mining  claim  as  such;  yet  it  does  not  appear 
that  in  assessing  that  mining  claim  to  appe- 
lant, who  held  the  legal  title  thereof,  it  was 
not  assessed  to  it  for  all  purix)seB;  that  is, 
for  the  purpose  of  a  mining  <daim,  and  also 
for  sndi  other  purposes  as  the  surface  there- 
of was  devoted  to.  tf,  therefore,  the  "'<"<"g 
claim  and  tbe  improvements  thereon  were  as- 
sessed to  the  appellant,  and  thie  improvements 
were  also  assessed  to  the  defendant,  then  tbe 
assessment  would  have  been  a  double  assess- 
ment, and  it  might  be  that  the  plaintiff  could 
not  avail  itself  of  the  paym«it  of  taxes  on 
the  improvements^.  As  we  have  already 
pointed  out,  however,  the  allegations  of  de- 
fendant's counterclaim  are  neither  direct  nor 
si)eclflc  in  any  particular,  and  from  the  alle- 
gations it  would  seem  that  he  relied  upon  a 
fee-bimple  title  merely.  While  it  may  be  true 
that  under  an  allegation  of  general  ownership 
a  party,  either  plaintifF  <h:  defendant,  may 
prove  tbe  character  of  such  ownership  by  prov- 
ing adverse  possession  and  XM^ment  of  tax- 
es, yet,  however  general  the  pleadings  in  that 
regard  may  be  in  case  the  surface  ground  of 
a  mining  claim  is  in  question,  the  evidence 
and  flndlngs  upon  the  question  ot  payment  of 
taxes  should  be  direct  and  specific,  and  It 
should  also  be  found  whether  merely  surface 
possession,  together  with  the  improvements, 
is  claimed,  or  whether  tbe  title  to  the  whole 
claim  is  asserted.  In  ^ther  event  the  assess- 
ment and  payment  of  taxes  should  be  shown 
and  found,  so  that  from  a  mere  inspection 
of  the  findings  it  can  be  determined  wbethar 
the  case  falls  vrithin  the  doctrine  of  Utah 
Copper  Co.  v.  Chandler,  supra,  or  not  In 
such  cases  It  would,  however,  not  vitiate  the 
pleading,  although  not  absolutely  necessary 
to  a  statement  of  a  good  cause  of  action,  if 
the  pleader  were  a  little  more  specific  in 
stating  his  dalms. 

[E]  The  defendant  in  his  counterclaim  also 
asserts  a  right  under  our  occupying  claimant 
statute.  In  view,  however,  that  the  court 
found  in  favor  of  tbe  defendant  upon  the  is- 
sue of  title,  his  claim  under  the  occupying 
claimant  statute  was  not  and  could  not  have 
been  considered.  If,  therefore,  the  defendant 
has  paid  the  taxes  upon  his  improvem«its 
within  the  rule  laid  down  In  Utah  Copper  Co. 
V.  Chandler,  supra,  and  has  made  said  im- 
provements in  good  faith,  It  would  seem  that 
he  brings  himself  squarely  within  the  provi- 
sions of  Comp.  Laws  1907,  |  2024,  as  an  occu- 
pying claimant  As  it  is  made  to  appear, 
however,  from  th<e  recent  case  of  Fares  v. 
Urban,  161  Pac.  67,  that  claim  can  only  be 
made  after  the  title  is  adjudicated  to  be  in  a 
person  other  than  the  claimant  of  tbe  Im- 
provements. In  view,  therefore,  that  the  legal 
title  to  the  Copper  Cent  lode  is  in  the  plain- 
tiff, and  as  it  appears  that  some  of  the  de- 
fendant's Improvements  are  on  said  lode,  he, 
after  the  remittitur  in  this  case  goes  down. 
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may  flle  bis  petltltm  for  the  Improvements  as 
suggested  In  Fares  t.  Urban,  supra,  and  hare 
the  question  respecting  his  rights  in  that  re- 
gard determined. 

By  what  we  have  said  we  do  not  wish  to 
be  nnderatood  as  passing  upon  the  question  of 
whether  the  defendant  should  or  should  not 
recover  the  value  of  his  improvements.  That 
question  must  be  determioed  upon  his  peti- 
tion after  the  same  is  filed  and  issue  la  Join- 
ed thereon.  If  such  a  petition  be  filed  by 
the  defendant,  the  court  should  hear  the  evi- 
dence and  find  the  facts  with  regard  to  the 
assessment  and  payment  of  taxes  as  herein 
suggested,  and  should  also  find  the  facts  with 
regard  to  the  improvements  and  the  value 
thereof,  and  also  the  value  of  the  surface 
area  of  the  Copper  Oent  lode,  of  which  the 
defendant  is  in  possession,  together  with  any 
other  facts  that  should  be  found  under  the 
occupying  claimant  statute,  or,  if  the  issues 
presented  by  the  petitlcm  for  improvements 
and  the  answer  thereto  are  tried  to  a  Jury, 
then  the  Jury,  under  proper  instructions, 
should  be  required  to  find  the  necessary  facts 
under  the  statute. 

In  view  that  the  findings  with  respect  to 
the  assessment  and  payment  of  taxes  are  not 
■complete,  we  cannot  even  affirm  the  Judgment 
with  respect  to  the  disputed  area  of  the 
Mirror  lode,  although,  as  we  have  seen,  the 
■defendant  seems  to  have  been  in  possession 
of  the  iMrtlons  of  the  surface  area  of  that 
lode  for  the  length  of  time  required  by  our 
statute  after  the  title  had  passed  from  the 
United  States  to  acquire  title  thereto  by  ad- 
verse possession. 

We  are  compelled,  therefore,  to  reverse  the 
Judgment  in  toto  and  require  the  court  to 
make  the  necessary  findings  with  respect  to 
the  assessment  and  payment  of  taxes.  Thte 
court  may  do  that  upon  the  evidence  already 
before  it.  If  It  can;  otherwise  It  may  hear 
farther  evidence  upon  that  subject,  and  then 
make  the  requisite  findings.  The  court  is 
also  directed  to  find  the  facts  respecting  de- 
fendant's possession  of  the  surface  area  of 
the  Copper  Oent  lode  in  accordance  with  the 
views  herein  expressed,  and  to  adjudge  that 
tbe  legal  title  to  that  lode,  including  the  sur- 
face area  in  dispute,  is  in  the  plaintiff,  and 
in  case  the  defendant  files  a  petition  to  recov- 
er for  his  IrniMTovements  on  that  lode,  then  to 
hear  the  evidence  with  respect  thereto,  and 
to  make  the  necessary  findings  of  fact,  conclu- 
sions of  law,  and  enter  Judgment  according 
to  the  evidence  and  in  accordance  with  the 
views  herein  expressed. 

The  judgment  is  accordingly  reversed,  and 
tbe  cause  is  remanded  to  the  district  court 
of  Salt  lake  county,  with  directions  to  pro- 
ceed with  the  case  as  hereinbefore  Indicated; 
costs  to  appelant. 

STRAUP,  0.  J.,  and  McCARTY,  X,  con- 
-cnr. 


SUME;  v.  CRAIG   MOUNTAIN  LUMBER 
CO. 

(Supreme  Court  of  Idaho.    Sept.  21,  1915.) 

1.  Master  awd  Sbrvant  <8=»87  —  Injdst  to 
&CBVANT  — Eup]:.0TXBs'  T.TAwrr.TTT  Act— 
Tbkoby  of  Cask. 

Tbe  defendant  owns  and  operates  a  saw- 
mill at  Winchester,  In  Lewis  county,  and  em- 
ployed the  plaintiS  to  pile  or  deck  logs  that 
were  delivered  at  a  point  about  six  miles  from 
said  sawmill,  which  logs  were  to  be  conveyed 
to  said  mill  and  manufactured  into  lumber. 
While  at  work  under  said  employment,  the  ac- 
cident causing  the  injury  occurred,  and  the  com- 
plaint was  framed  on  the  theory  that  this  ac- 
tion is  governed  by  the  provisions  of  the  Em- 
ployers' liability  Act  (Laws  1909,  p.  34).  Held, 
under  the  facta  of  this  case,  that  the  trial  court 
erred  in  trying  the  case  upon  tbe  theory  that 
it  came  within  the  provisions  of  said  Employers' 
Liability  Act  , 

[Ed.  Note.— For  other  eases,  see  Master  and 
Servant,  Oent  Dig.  {  138;    Dec.  Dig.  *»87.] 

2.  Mastbb  and  Sebvant  $=387  — Injubt  to 
Sebvant— Emplotbss'  Liability  Act— "In 
OB  About." 

Tbe  first  section  of  said  act  provides,  among 
other  things,  that:  "Every  employer  of  labor 
in  or  about  a  railroad,  street  railway,  factory, 
workshop,  warehouse,  mine,  quarry,  engineering 
work,  and  any  building  which  is  being  con- 
structed, repairad,  altered,  or  improved,  •  •  f 
shall  be  liable  to  his  employ^  or  servant  for  a 
personal  injury  received  by  such  servant  or 
employ*,"  etc.  Beli  that,  since  the  plaintiff 
was  at  work  six  miles  or  more  from  the  saw- 
mill of  defendant,  he  was  not  at  work  "in  or 
about"  said  sawmill,  and  therefore  this  action 
does  not  come  within  the  provisions  of  said  act 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {  138 ;   Dec.  Dig.  ©=587. 

For  other  definitions,  see  Words  and  Phrases, 
Second  Series,  In  or  About] 

S.  Masteb  and  Sebvant  «=>87  —  Injttbt  to 
Sebvant— Bmplotebb'  Ltabilitt  Aoiv- Ap- 
puoation. 

Beld,  that  said  Employers'  liability  Act 
does  not  govern  every  case  of  an  employer's 
liability  for  injuries  to  his  servant,  but  is  only 
applicable  to  the  specific  cases  enumerated  in 
the  act,  being  intended  to  supersede  only  so 
far  the  common-law  duty  of  an  employer  to  his 
employ^,  and  takes  the  place  of  the  common-law 
liability  in  cases  to  which  it  is  applicable. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {  138;   Dec.  Dig.  «=387.] 

Appeal  from  District  Court,  Nez  Perce 
County;   Edgar  C.  Steele,  Judge. 

Action  by  James  Sumey  against  the  Craig 
Mountain  Lumber  Company,  a  corporation. 
From  Judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed  and  remanded. 

Charles  L.  McDonald,  of  Lewlston,  for  ap- 
pellant Geo.  W.  TannahlU,  of  Lewlston, 
for  respondent 


SULLIVAN,  0.  J.  This  action  was 
brought  by  the  plaintiff  to  recover  from  the 
appellant,  the  Craig  Mountain  Lumber  Com- 
pany, $2,995  on  account  of  personal  Injuries 
alleged  to  have  been  received  while  ^nployed 
in  decking  logs  for  the  appellant  The  case 
was  tried  by  the  court  vrlth  a  Jury,  and  a 
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verdict  was  rendered  tn  favor  of  the  plaintiff, 
and  Judgment  ent^ed  thereon  for  the  sam  of 
$2,995,  and  costs  of  snlt. 

[1]  A  number  of  errors  are  assigned;  the 
principal  one  being  that  the  court  erred  in 
trying  the  case  and  instructing  the  jury  on 
the  theory  that,  under  the  facts  of  the  case, 
it  fell  within  the  provisions  of  an  act  of  the 
Legislature  known  as  the  Employers'  Liabili- 
ty Act  (Laws  1909,  p.  ,34). 

The  appellant  corporation  Is  engaged  in 
operating  a  sawmill  at  Winchester  In  Lewis 
county.  The  plaintiff  was  at  the  time  of  the 
Injury  working  at  a  point  known  as  "Farm- 
ers' Landing,"  situated  about  six  miles  from 
appellant's  sawmill,  and  was  receiving  there 
from  farmers  living  In  that  vldnlty  saw 
logs  and  piling  or  decking  them,  which  logs 
•were  subsequently  to  'be  conveyed  to  said 
mill  and  manufactured  Into  lumber.  The 
plaintiff  was  employed  as  a  "cant-hook"  man, 
which  term  Is  understood  to  be  an  all-around 
hand  for  handling  logs.  Plaintiff  was  put 
to  work  placing  the  logs  at  the  top  of  the 
pile  or  deck,  at  which  place  they  were  hoist- 
ed by  an  Instrument  called  a  "Jammer."  The 
motive  power  for  hoisting  said  logs  was  a 
team  of  horse&  The  plaintiff  apparently 
understood  the  work  and  gave  satisfaction. 
The  "Jammer"  was  a  large  apparatus  con- 
sisting of  several  strong,  heavy  poles  in  tri- 
pod shax)e  which  stood  at  the  rear  of  the  pile 
of  logs,  over  the  top  Of  which  appliance  a 
cable  ran,  the  end  of  the  cable  being  attached 
to  a  block.  From  this  point  two  separate 
cables  ran  out,  at  each  end  of  which  was 
affixed  a  hook.  This  was  known  as  the 
"crotch."  When  it  was  desired  to  elevate 
a  log  onto  the  deck  or  pile,  one  of  the  hooks 
at  the  end  of  the  crotch  was  inserted  In  each 
end  of  the  log  and  the  team,  which  was  at- 
tached to  the  other  end  of  the  cable,  starting 
up,  pulled  the  log  on  to  such  part  of  the  deck 
as  it  was  desired  to  place  It.  The  plalntlfTs 
duties  consisted  of  locating  the  place  where 
the  log  was  to  rest  on  the  deck,  and,  as  the 
team  came  back  for  another  log.  In  the  event 
the  hooks  did  not  come  out  of  the  log,  to 
remove  the  same  so  that  the  men  below  could 
pull  them  down. 

The  defendant  contended  at  the  trial  that 
the  injury  sustained  was  due  entirely  to 
the  plaintiff's  own  negligence,  and  that,  had 
he  used  ordinary  diligence  In  safeguarding 
himself,  no  injury  whatever  would  have  oc- 
curred, and  that  the  hazard  and  danger  in 
the  work  was  obvious  and  patent,  and  that 
the  plaintiff  fully  realized  that  fact 

We  have  perhaps  gone   more  into  detail 
in  this  case  than  was  necessary,  since  the 
complaint  is  framed  on  the  theory  that  the 
case  was  governed  by  the  terms,  conditions, 
and  limitations  of  the  Employers'  Liability 
Act  (Sess.  Laws  1909,  p.  34),  while  the  de- 
fendant contends   that  its  liability  in  thisj 
matter.  If  any,  should  have  been  measured  i 
according  to  the  terms  of  the  common  law  | 
as  enlarged  or  modified  by  the  statutes  of  i 


this  state,  and  not  by  the  provisions  of  said 
Employers'  Liability  Act. 

The  court  In  the  trial  of  the  case  proceed- 
ed upon  the  theory  that  the  case  came  within 
the  provisions  of  said  Employers'  Liability 
Act  During  the  trial  counsel  for  plaintiff 
offered  in  evidence  the  notice  served  upon 
the  appellant  required  to  be  served  by  said 
act  Thereupon  objection  was  made  on  the 
ground  that  said  notice  was  Irrelevant  and 
immaterial,  since  this  action  does  not  come 
under  the  terms  of  said  act  Thereupon  the 
court  said : 

"I  think  it  must  come  under  the  terms  of  that 
act  or  they  must  fail.  I  will  overrule  the  ob- 
jection." 

Now,  unless  said  right  of  action  comes 
within  said  Employers'  Uability  Act,  the  case 
must  be  reversed. 

[2]  The  first  section  of  said  act  among 
other  things,  provides  as  follows: 

"Every  employer  of  labor  in  or  about  a  rail- 
road, street  railway,  factory,  workshop,  ware- 
house, mine,  quarry,  engineering  work,  and  any 
building  which  is  being  constructed,  repaired, 
altered,  op  improved,  by  the  use  and  means  of  a 
scaffold,  temporary  staging,  or  ladders,  or  is  be- 
ing demolished,  or  on  which  machinery  driven 
by  steam,  water  or  other  mechanical  power  is 
being  used  for  the  purpose  of  construction,  re- 
pair or  demolition  thereof,  shall  be  Uable  to 
his  employe  or  servant  for  a  personal  injury 
received  by  such  servant  or  employe  in  the  serv- 
ice or  basmesB  of  the  master  or  employer  within 
this  state  when  such  employe  or  servant  was  at 
the  time  of  the  injury  in  the  exercise  of  due 
care  and  diligence  la  the  following  cases." 

Thou  follow  six  cases  or  provisions,  and 
some  other  matter. 

If  we  concede  that  a  sawmill  comes  with- 
in the  definition  of  "factory,"  as  used  in  said 
section,  the  question  is  presented  whether 
the  plaintiff,  under  the  facts  of  this  case, 
should  be  considered  as  having  be«i  working 
when  the  Injury  occurred  "in  or  about"  the 
sawmill  of  the  defendant,  the  condition  pre- 
cedent to  the  applicability  of  the  act  in  ques- 
tl<m.  It  seems  clear  to  us  that  the  plaintiff 
was  not  an  employe  of  the  defendant  "in  or 
about"  its  said  mill. 

In  Be  Bossner,  18  Idaho,  619,  110  Pac. 
502,  this  court  held  that  words  used  in  a 
statute'  without  any  technical  meaning  or 
application  should  be  given  their  ordinary 
significance  as  they  are  popularly  under- 
stood, and  that  the  language  used  by  the  Leg- 
islature must  be  considered  in  the  light  of 
the  common  acceptation  of  the  terms  em- 
ployed. 

The  plaintiff.  In  order  to  recover,  must 
show  that  he  comes  within  the  provisions  of 
said  Employers'  Liability  Act  and  must  show 
that  he  was  an  employ^  "in  or  about"  said 
sawmill.  In  order  to  hold  that  he  comes 
within  the  provisions  of  said  act  the  court 
must  hold  that  a  point  six  miles  distant  from 
said  mill  where  the  defendant  was  injured, 
and  with  no  direct  communication  with  said 
mill,  is  "In  or  about"  said  mill.  To  so  hold 
would,  In  effect,  be  extending  by  implica- 
tion the  terms  of  said  act  beyond  what  tbe- 
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ordinary  algnlflcance  of  the  words  used  In 
said  act  clearly  means  as  they  are  popularly 
understood.  The  intent  of  the  Legislature 
in  limiting  the  operation  of  said  statute  to  a 
point  "In  or  about"  a  ftictory,  etc,  obviously 
was  due  to  the  fact  that  it  was  the  duty  of 
the  employer  to  have  some  responsible  agent 
or  other  person  Immediately  in  charge  of 
the  work  at  the  mill  itself  to  whom  the  em- 
ploye could  look  for  direction.  We  do  not 
think  it  was  the  Intent  that  said  act  should 
cover  the  entire  ramifications  of  the  sawmill 
company,  extending  miles  away  from  its 
plant,  and  not  connected'  therewith.  Had 
the  Legislature  intended  that  construction 
to  be  placed  upon  the  act,  they  certainly 
would  have  used  language  indicating  such 
intention.  We  think  the  language  of  the  act 
should  be  given  its  plain,  ordinary  meaning 
and  limited  to  employes  actually  "In  or 
about"  the  defendant's  mill. 

[3]  The  effect  of  said  employers'  liability 
act  Is  to  limit  the  defenses  formerly  avail- 
able to  the  defendant  under  the  common  law 
to  tbose  speclflcally  provided  for  in  the  stat- 
ute. 

In  Caiiara  ▼.  Stewart  Min.  CSo.,  24  Idaho, 
473,  135  Pac.  245,  this  court  said: 

"We  may  say,  however,  that  the  act  of  March 
6,  1909,  appears  to  have  been  adopted  for  the 
purpose  of  extending  the  rights  of  employes 
and  limiting  the  defenses  previously  accorded 
to  employers.  The  main  purpose,  evidently, 
was  to  abrogate  the  fellow  servant  doctrine. 
This  latter  statute  is  almost  an  exact  counter- 
part of  a  similar  statute  which  has  long  been 
in  force  in-  Massachusetts,  Alabama,  Mississip- 
pi, South  Carolina,  Oregon,  and  Colorado." 

Upon  this  anestloa  see,  also,  Schulte  v. 
Pacific  Paper  Co.,  67  Or.  334,  135  Pac.  527, 
138  Pac.  5. 

Under  the  facts  as  they  api)ear  In  the  In- 
stant case,  the  defendant's  liability  should 
have  beoi  measured  according  to  the  com- 
mon law,  and  the  defendant  should  have  had 
the  right  to  avail  itself  of  all  the  defenses 
to  which  It  is  entitled  under  the  common  law 
and  the  statutes  of  this  state,  aside  from 
said  Employers'  liability  Act,  and  the  trial 
court  erred  In  holding  that  this  action  came 
under  said  act. 

Tbe  court  having  reached  the  conclusion 
above  stated,  it  will  not  be  neces-sary  for  it 
to  pass  upon  other  assignments  of  error  In- 
volving Instructions  and  other  matters. 
Since  the  trial  court  Instructed  the  lury  on 
the  theory  that  the  injury  fell  within  the 
provisions  of  the  Employers'  Liability  Act, 
it  necessarily  follows  that  the  Instructions 
are  erroneous,  as  we  have  held  that  the  case 
did  not  come  within  said  act 

The  Judgment  must  therefore  be  revers- 
ed, and  It  Is  so  ordered,  with  costs  in  favor 
of  the  appellant.  The  cause  is  remanded  for 
farther  proceedings  In  accordance  with  the 
views  expressed  in  this  opinion. 

BUDGE  and  MORGAN,  JJ.,  concur. 


GOOD  ROADS  DIST.  NO.  2  OF  WASHING- 
TON COUNTY  V.  WASHINGTON 
COUNTY  et  al. 
(Supreme  Court  of  Idaho.     Sept  30,  1915.) 

1.  Pabties     <8=>5&— SuBsrrnjTioN— Hiohwat 
DisTKicTs— Action  fob  Taxxs  Collected. 

Beld,  under  section  41(N3,  Rev.  Codes,  that 
Weiser  Valley  highway  district  is  entitled  to  be 
substituted  for,  and  jn  lieu  ot.  Good  Roads  dis- 
trict No.  2. 

[Ed.  Note.— For  other  cases,  see  Parties,  Cent 
Dig.  §§  90-94,  185 ;  Dec.  Dig.  <8=>59.] 

2.  Hiohwats  «=>122— Good  Road  Distbicts 
— Purpose  of  Statute. 

The  purpose  of  the  enactment  of  sections 
1049  to  1060,  inclusive.  Rev.  Codes,  and  the 
amendments  thereto  (sections  1056  and  1058 
amended  by  Sess.  Laws  1909,  pp.  172,  178 ;  sec- 
tion 1054  amended  by  Sess.  Laws  1911,  p.  1S8; 
and  section  1056  amended  by  Sess.  Laws  1915, 
p.  48),  was  to  create  good  road  districts  and  pro- 
vide for  the  raising  of  money  by  tax  levies  for  the 
construction  and  improvement  of  highways  with- 
in such  districts. 

[Ed.  Note. — For  other  cases,  see  Highways, 
Cent  Dig.  {{  380,  393;  Dec.  Dig.  «=»122.] 

3.  Bridges  ®=»4— Highways. 

"Highways,"  as  defined  by  section  874,  Rev. 
Codes,  "are  roads,  streets  or  alleys,  and  bridges, 
laid  out  or  erected  by  the  public,  or  if  laid  out 
or  erected  by  others,  dedicated  or  abandoned  to 
the  public." 

[Ed.  Note. — For  other  cases,  see  Bridges,  Cent. 
Dig.  {  4 ;   Dec.  Dig.  <S=»4. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Highway.] 

4.  HiGHWATa  lSi=3l27— iMPBOVBSiENTS— BbIDO- 

E8— Tax  Levy. 

Section  1036,  Rev.  Codes,  as  amended  by 
Sess.  Laws  1909,  pp.  172,  173,  provides,  Inter 
aUa,  that  "the  county  auditor  shall  set  apart 
seveuty-five  per  cent.  (75%)  of  the  general  tax 
levy  raised  for  road  purposes  in  the  district  to 
the  credit  of  such  district,  which  shall  consti- 
tute a  fund  for  tbe  improvement  of  the  roads  in 
such  district."  Held,  that  it  was  the  intention 
of  the  Legislature  to  include  the  tax  levy  for 
bridge  as  well  as  for  road  purposes,  and  that  it 
is  the  duty  of  the  county  auditor  to  set  apart  75 
per  cent  of  the  general  tax  levy  raised  in  a  good 
roads  district  for  both  road  and  bridge  purposes 
to  the  credit  of  such  district  for  the  improve- 
ment of  its  roads  and  bridges. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  g  384 ;   Dec  Dig.  «S=>127.] 

Appeal  from  District  Court,  Washington 
County;    Ed.  L.  Bryan,  Judge. 

Action  by  the  Good  Roads  District  No.  2 
of  Washington  Count.v,  a  municipal  corpora- 
tion, against  Washington  County,  a  munic- 
ipal corporation,  and  another.  From  Judg- 
ment for  defendants,  plaintiff  appeals.  Re- 
versed. 

Ed.  R.  Coulter,  of  Welser,  for  appellant. 
James   Harris,   of  Welser,   for   respondents. 

BUDGE,  J.  The  plaintiff,  O'ood  Roads 
district  No.  2,  was  duly  organized  and  creat- 
ed under  the  Keneral  laws  of  the  state  of 
Idaho  applicable  to  the  good  roads  districts. 
and  was  exercising  the  functions  of  such 
district  in  pursuance  of  sections  1056  to  1060, 
Rev.  Codes,  as  amended  by  Sess.  Laws  1909, 
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p.  172,  prior  to  and  daring  the  years  1910, 
1811,  and  1912.  On  September  1,  1913,  the 
board  of  commissioners  of  said  good  roads 
district  failed  to  provide  or  lery  a  tax  upon 
the  assessable  property  within  said  district 
as  provided  by  section  1036,  Rev.  C!odes,  as 
amended,  supra,  and  It  never  at  any  time 
voted  bonds  for  the  Improvement  of  roads 
within  that  district  On  December  8,  1914, 
the  territory  within  Good  Boads  district  No. 
2,  together  with  adjoining  lands,  was  duly 
organized  Into  a  highway  district,  known 
as  the  "Welser  Valley  highway  district," 
of  Washington  county. 

This  action  was  Instituted  by  the  appellant 
In  the  district  court  of  the  Seventh  Judicial 
district  In  and  for  Washington  county  on 
July  25,  1913.  Judgment  was  rendered  Jan- 
uary 28,  1914.  This  appeal  was  perfected 
during  the  month  of  February,  1014.  The 
order  creating  the  Welser  Valley  highway 
district  was  duly  entered  on  December  17, 
1914. 

Upon  the  hearing  of  this  cause  the  appel- 
lant by  proper  notice  and  motion  moved  this 
court  to  enter  an  order  substituting  the 
Welser  Valley  highway  district  of  Washing- 
ton county  in  lieu  and  Instead  of  Good  Roads 
district  No.  2.  This  motion  for  substitution 
Is  based  on  section  4108,  Bev.  Codes,  which 
provides  that: 

"An  action  or  proceeding  does  not  abate  by  the 
death  or  any  disability  of  a  party,  or  by  the 
transfer  of  any  interest  therein,  if  the  cause  of 
action  of  proceedings  survive  or  continue.  In 
case  of  the  death  or  any  disability  of  a  party, 
the  court,  on  motion,  may  allow  the  action  or 
proceeding  to  be  continued  by  or  against  his  rep- 
resentative or  successor  in  interest.  In  case  of 
any  other  transfer  of  interest,  the  action  or  pro- 
ceeding may  be  continued  in  the  name  of  the 
original  party,  or  the  court  may  allow  the  per- 
son to  whom  the  transfer  is  made  to  be  substi- 
tuted in  the  action  or  proceeding." 

It  appears  from  the  motion  and  the  affi- 
davits of  counsel  for  appellant  that  the  ter- 
ritory included  In  Good  Roads  district  No. 
2  and  the  Welser  Valley  highway  district  Is 
practically  the  same.  The  general  boimda- 
rles  of  the  two  districts  do  not  differ  mate- 
rially, and  the  assessed  valuation  of  each  Is 
approximately  the  same.  We  are  therefore 
of  the  opinion  that  the  showing  is  sufficient 
to  authorize  the  court  in  allowing  appellant's 
motion  tor  substitution^  of  Welser  Valley  high- 
way district  in  Ueu  of  Good  Roads  district 
No.  2;  and  therefore  motion  to  tiiamiwi  this 
cause  of  action  Is  denied. 

This  action  was  brought  by  Good  Roads 
district  No.  2,  now  Welser  Valley  highway 
district  of  Washington  county,  plaintiff  be- 
low and  appellant  here,  against  Washington 
county,  a  municipal  corporation,  and  Frank 
E.  Smith,  clerk  of  the  district  cSonrt  and  ex. 
officio  auditor  and  recorder  of  Washington 
county,  defendants  below  and  re^Mnidents 
here,  to  recover  from  said  Washington  coun- 
ty 75  per  cent  of  the  moneys  leried  and  col- 
lected from  within  said  good  roads  district 
during  the  years  1910,  19U«  and  1912,  and 


placed  In  what  the  respondents  term  the 
"general  bridge  fund"  of  Washington  dbunty 
for  said  years.  To  the  complaint  of  the 
plaintiff  l>elow  the  defendant  Interposed  a 
general  demurrer,  which  demurrer  was  by 
the  court  sustained,  and  Judgment  was  enter- 
ed in  favor  of  respondents  and  against  appe- 
lant From  that  Judgment  this  appeal  is 
taken. 

[1]  There  are  three  causes  of  action  tn  the 
complaint  The  allegations  contained  in  the 
second  and  third  causes  of  action  are  the 
same  as  to  aU  matters,  except  that  the  sec- 
ond oause  of  action  is  for  the  year  1911,  and 
the  third  Is  for  1912.  For  each  of  these 
years  the  board  of  county  commissioners  of 
Washington  county  made  a  general  levy  on 
all  of  the  assessable  property  of  the  county 
for  road  purposes,  and  a  like  general  levy 
for  bridge  purposes.  The  county  assessor 
during  these  years  collected  the  taxes  pursu- 
ant to  such  levies.  After  the  taxes  were  col- 
lected, the  county  auditor  of  Washington 
county  set  apart  to  the  appellant  road  dis- 
trict 75  ptf  cent  of  the  taxes  raised  pursu- 
ant to  the  levy  for  road  purposes,  but  refused 
to  pay  over  to  said  road  district  75  per  oent 
of  the  money  collected  in  that  district  pur- 
suant to  the  levy  for  bridge  purposes.  These 
levies  were  made  in  compliance  with  section 
1059,  Rev.  Codes,  as  amended  by  Sess.  Laws 
1909,  p.  172,  which  provides: 

"It  shall  be  the  duty  of  the  board  of  good  road 
coromissioners  to  provide  for  a  tax  levy  each 
year,  within  their  respective  districts,  upon  all 
the  assessable  property  within  their  respective 
districts,  sufficient  to  pay  the  interest  on  l>onds 
outstandiny  against  such  district,  also  to  pay 
any  other  mdebtedness  incurred  during  the  year 
in  which  such  levy  is  made;  and  also  to  pro- 
vide for  a  permanent  sinking  fund  of  not  less 
than  five  per  cent,  of  the  bonded  indebtedness  of 
their  district  They  shall,  on  or  before  the  first 
day  of  September  of  each  year,  make  an  estimate 
of  the  amount  of  money  necessary  to  be  collect- 
ed, together  with  the  amount  of  assessable  prop- 
erty within  their  district  together  with  the 
names  of  the  owners  thereof,  and  shall  deliver 
said  list  to  the  county  auditor  of  their  respective 
counties.  The  county  auditor  shall  apportion 
such  assessment  to  each  property  owner  within 
said  district  according  to  the  values  as  returned 
by  the  county  assessor  of  the  county  in  which 
such  district  is  located,  and  aU  taxes  so  levied 
shall  become  a  valid  lien  against  such  property, 
and  shall  be  collected  by  the  county  assessor  as 
other  taxes  are  collected.  For  the  purpose  of 
providing  moneys  for  the  more  extensive  im- 
provement of  roads  in  such  districts,  there  is 
hereby  appropriated  and  the  county  auditor  shall 
set  apart  seventy-five  per  cent  (75%)  of  the 
general  tax  levy  raised  for  road  purposes  in  the 
district  to  the  credit  of  such  district,  which  shall 
constitute  a  fund  for  the  improvement  of  the 
roads  in  such  district" 

This  suit  was  Instltnted  by  the  appellant 
to  compel  the  county  auditor  of  Washington 
county  to  make  the  seme  apportionment  of 
the  moneys  received  by  reasMi  of  said  levy 
from  the  inhabitants  of  Good  Roads  district 
No.  2  for  bridge  purposes  as  was  made  for 
road  purposes.  Appellant  bases  its  right  to 
recover  upon  sectton  1066,  Rev.  Oodes,  as 
amended  by  Sesalon  Laws  iBQO,  Bupra.  Tb» 
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question  InTolvee  tli«  cooBtrnctkm  of  the  lat- 
ter portion  of  that  section,  namely: 

-That  "there  la  hereby  appropriated  and  the 
county  auditor  shall  set  apart  seventy-five  per 
cent.  (75%)  of  the  general  tax  levy  raised  ror 
road  purposes  In  the  district  to  the  credit  of  such 
district,  which  shall  constitute  a  fund  for  the 
unprovement  of  the  roads  in  such  diatrlct." 

The  Session  Laws  of  1916,  at  page  48,  re- 
moved all  doubt,  so  far  as  this  question  la 
concerned,  by  adding  to  said  section  the 
words  "and  bridge  pniposes,"  so  that  that 
portion  of  the  sectlcm,  as  amended,  now 
reads: 

"For  the  purpose  of  providing  moneys  fOr  the 
more  extensive  improvement  of  roads  in  such 
districts,  there  is  hereby  appropriated  and  the 
county  auditor  shall  set  apart  seventy-five  per 
cent.  (75%)  of  the  general  tax  levy  raised  for 
road  and  bridge  puriMsea  In  the  district  to  the 
credit  of  such  district,  which  shall  constitute  a 
fund  for  the  improvement  of  the  roads  and 
bridges  in  such  district." 

This  amendment  was,  no  doubt,  due  to  a 
misunderstanding  between  the  county  com- 
missioners and  the  commissioners  of  the  good 
roads  district;  the  latter  contending  that 
they  were  entitled  to  receive  76  per  cent,  of 
the  funds  resulting  from  the  general  tax  levy 
for  bridge  bs  well  as  for  road  purposes  re- 
odved  from  their  respective  districts. 

We  do  not  call  attention  to  the  amendment 
of  Sees.  liawB  1915,  p.  48,  for  the  purpose  of 
establishing  a  rule  of  statutory  construction ; 
nor  do  we  Intend  to  hold  that  a  subsequent 
amendment  to  a  statute,  such  as  this  one.  In 
and  of  Itself  determines  the  construction  that 
shoold  be  placed  upon  the  prior  statute,  but 
simply  direct  attention  to  this  later  act  of 
the  Legislature,  which,  to  ns,  is  an  obvious 
indication  of  the  object  sought  to  be  attained 
In  the  organization  of  these  road  districts 
and  the  expenditure  of  mcmey  raised  by  gen- 
eral tax  levies  within  them. 

[2]  The  purpose  of  the  enactm«it  of  seo- 
ti<»s  1048  to  1060,  Inclusive,  Rev.  Ck>des,  and 
the  amendments  thereto  (sections  1060  and 
1068  amended  by  Sess.  Laws  1909,  pp.  172, 
173;  section  1064  amended  by  Sess.  Laws 
1911,  p.  188,  and  section  1066  amended  by 
Seas.  Laws  1915,  p.  48),  was  to  create  good 
roads  districts  and  to  provide  means  where- 
by money  could  be  raised  by  a  general  levy 
from  the  Inhabitants  residing  within  the 
boundaries  of  a  good  roads  district  to  be  ex- 
poided  for  the  construction,  Improvement, 
and  repair  of  the  highways  within  said  dia- 
trlct. 

W  Section  874,  Ber.  (3odes,  defines  "high- 
ways" as  ftdlows: 

"Highways  ar«  roads,  streets  or  alleys,  and 
bridges,  laid  out  or  erected  by  the  public,  or  if 
laid  out  or  erected  by  others,  dedicated  or  aban- 
doned to  the  public." 

(41  From  a  reading  of  this  section  it  clear- 
ly appears  that  bridges  are  Included  in,  and 
made  a  part  of,  roads  or  highways.  And  a 
reasonable  construction  of  section  1066,  Rev. 
(^odes,  as  amended,  supra,  will  supi>ort  the 
conclnsi<His  we  have  reached  that  the  Legis- 


lature intended  that  7B  per  cent,  of  the  gen- 
eral tax  levy  for  road  purposes  included  both 
road  and  bridge  purposes;  that  road  dis- 
tricts were  entitled  to  receive  75  per  cent  of 
the  moneys  paid  in  by  reason  of  a  general 
levy  to  be  used  for  the  purpose  of  improving, 
extending,  constructing,  and  repairing  roads 
and  bridges  within  such  districts;  and  that 
26  per  cent,  of  the  moneys  raised  under  a 
general  levy  within  a  good  roads  district 
should  be  expended  by  the  county  commis- 
sioners under  the  general  law  governing  the 
expenditures  of  money  raised  for  road  and 
bridge  purposes  within  the  county. 

The  trial  court  erred  in  sustaining  the  de- 
murrer to  appellant's  complaint  This  cause 
is  remanded,  with  instructions  to  the  trial 
court  to  overrule  the  demurrer  and  direct 
the  respondents  to  answer.  Oosts  are  award- 
ed to  appellant 

SULLIVAN,  C.  J.,  and  MORGAN,  J.,  con- 
cur. 


LOHR  v.  CUBLBT. 
(Supreme  Court  of  Idaho.     Oct  1,  1915.) 

1.  Taxation  «=»734— D«ijnrQUKNT  Tax  Salb 
—Mistake  in  CBEDiriNa  Payment. 

Where  a  nonresident  property  owner  had 
paid  taxes  on  a  city  lot  described  as  lot  SIS, 
block  44,  of  Crow's  addition  to  the  city  of  Ida- 
ho Falls,  from  the  year  1892  up  to  and  includ- 
ing the  year  1904,  bnt  in  1904  the  tax  payment 
was  erroneously  credited  by  the  assessor  and 
tax  collector  to  lot  33,  block  48,  with  the  re- 
sult that  the  taxes  for  1904  on  lot  33,  block  44, 
appeared  to  be  delinquent,  and  thereafter  said 
lot  was  sold  to  the  county  for  delinquent  taxes, 
and  subsequently  a  purchaser  from  the  county 
obtained  a  tax  deed  therefor,  held,  that  when 
the  county  issued  the  certificate  of  sale  for  said 
lot  to  itself,  such  certificate  was  not  based  upon 
any  lien  legally  created  against  said  property, 
and  the  assignment  of  such  certificate  and  sub- 
sequent tax  deed  based  thereon  did  not  divest 
the  rightful  owner  of  title. 

[Ed.   Note.— For   other   cases,   see   Taxation, 
Cent  Dig.  ${  1408,  1470-1473 ;    Dec.  Dig.  <8=» 

2.  Pbockss  «=96— Sekvice  st  Publication 
—Affidavit— Exercise  of  Diligence. 

Section  4145,  Rev.  Codes,  as  amended  by 
Sesa  Laws  1909,  p.  186,  §  2,  setting  forth  the 
requirements  for  the  publication  of  summons 
against  a  nonresident  defendant  or  one  whose 
whereabouts  are  unknown,  and  prescribing  that 
"an  affidavit  setting  forth  in  ordinary  and  con- 
cise language  any  of  the  grounds  as  above  set 
forth  upon  which  the  publication  of  the  sum- 
mons is  asked  for,  shall  be  sufficient  without 
setting  forth  or  showing  what  efforts  have  been 
made  or  wliat  diligence  has  been  exerted  in  at- 
tempting to  find  the  defendant,"  does  not  dis- 
pense with  the  use  of  due  diligence  to  ascertain 
the  residence  or  post  office  address  of  the  de- 
fendant, and  the  mere  assertion  of  diligence 
in  the  affidavit  is  not  a  compliance  with  the 
statute.  Where  it  is  shown'  that  by  the  exer- 
cies  of  ordinary  diligence  such  facts  might 
have  been  ascertainedj  the  court  will  be  deemed 
not  to  have  acquired  jurisdiction  over  a  defend- 
ant by  publication  of  summons  based  on  such  af- 
fidavit 

[Ed.  Note.— For  other  cases,  see  Process,  Cent 
Dig.  1$  108-120;    Dec.  Dig.  «s>96.] 


C3»ror  otber  casas  see  same  topic  and  KBT-NUMBER  In  all-Ker-Numberad  Dtgeats  aod  lad) 

igitized  by 


'Google 


18< 


162  PACIFIC  BSPO&TBSa, 


(Mab* 


3.  Process  4=»9(>— Sebtiox  bt  Pubucation 
— exeboibe  09  dlligenck. 

Where,  in  a  suit  to  quiet  title  brought  by 
the  holder  of  a  tax  deed  for  a  city  lot,  the  plain- 
tiff makes  afSdavit  for  publication  of  Bummons 
to  the  effect  that  the  former  owner  of  the  prop- 
erty, named  as  a  defendant,  could  not,  after 
due  diligence,  be  found  within  the  state  of  Ida- 
ho, or  at  all,  and  that  the  plaintiff  could  not, 
after  due  diligence,  ascertain  the  residence  or 
post  office  address  of  the  said  defendant,  when  it 
appears  that  the  true  name  and  address  of  said 
former  owner  are  given  in  full  upon'  the  county 
assessment  roll,  both  before  and  after  the  sale 
of  said  property  for  delinquent  taxes,  and  at 
the  time  said  suit  was  brought,  held,  that  the 
maker  of  said  affidavit  did  not  use  the  diligence 
that  the  law  requires. 

[Ed.  Note. — For  other  cases,  see  Process,  Cent. 
Dig.  i  102;    Dec.  Dig.  «=»90.] 

4.  Taxation  $=>534  —  Lien  —  RxrcsAi.  of 
Tbndbb. 

If  the  owner  of  land,  or  one  having  In- 
terest therein,  applies  to  the  proper  officer  for 
the  purpose  of  paying  the  tax  thereon,  and 
payment  is  refused  or  prevented  by  such  officer 
through  a  mistake  on  bis  part,  such  tender  of 
payment  is  the  equivalent  of  payment  of  such 
tax,  to  the  extent  that  it  bars  the  attaching  of 
a  lien  based  upon  actual  nonpayment. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  IMg.  §  990;    Dec.  Dig.  <&5>S34.] 

Appeal  from  District  Court,  Bonnerllle 
Oonnty;    James  O.  Owliin,  Judge. 

Action  by  Mrs.  Fred  H.  Lohr  against  Bow- 
en  Cnrley,  to  quiet  title.  From  Judgment  for 
defendant,  plaintiff  appeals,    Reversed. 

A.  S.  Dickinson,  of  Blackfoot,  for  appel- 
lant St  Clair  &  St  Clair,  oit  Idaho  Falls, 
for  respondent 

BUDGE,  J.  This  suit  is  one  In  equity  and 
is,  In  effect,  to  set  aside  a  former  Judgment 
between  the  parties  wherein  the  title  of  the 
appellant  to  lot  33,  of  block  44,  of  Crow's  ad- 
dition to  the  city  of  Idaho  Falls,  was,  by 
an  action  brought  by  the  respondent,  quieted 
in  him.  Service  was  had  of  the  summons  in 
said  action  by  publication,  and  default  was 
taken  against  the  appellant  The  original 
complaint  in  this  suit  was  filed  on  December 
6,  1912,  and  the  answer  and  cross-complaint 
thereto  were  filed  on  April  12,  1913.  Subse- 
qnently  the  plaintiff,  by  leave  of  the  court, 
filed  an  amended  complaint,  to  which  the  de- 
fendant filed  an  answer  and  cross-complaint, 
and  this  cause  was  tried  upon  the  amended 
complaint  and  the  answer  and  cross-com- 
plaint In  her  amended  complaint,  the  ap- 
pellant claimed  that  she  was  the  owner  and 
entitled  to  the  possession  of  lot  33,  block  44, 
Crow's  addition  to  the  city  of  Idaho  Falls, 
and  that  the  defendant  was  asserting  an  ad- 
verse claim  thereto. 

The  facts,  as  we  gather  them  from  the  rec- 
ord, are  as  follows:  Appellant  purchased 
the  lot  involved  in  this  litigation  in  1892  and 
paid  the  taxes  thereon  regularly  up  to  and 
Including  the  year  1904.  John  Wray  was  the 
assessor  and  collector  of  Bingham  county 
during  that  year,  and  received  the  taxes  from 
the  appellant  prior  to  the  date  they  became, 


delinquent  tot  the  year  1904;  bat  in  making 
up  his  tax  roll,  he  listed  lot  38  in  block  48 
to  the  appellant,  and  credited  the  payment 
made  to  him  as  ex  oflJcio  tax  collector  on  that 
lot  instead  of  on  lot  33  in  block  44,  which  re- 
sulted in  the  taxes  on  lot  H^.  block  44,  ap- 
pearing delinquent  One  Danlison  succeeded 
Wray  as  assessor  and  c(dlector,  and  on  July 
10,  1905,  sold  lot  33,  block  44,  the  appellant's 
lot,  for  delinquent  taxes  for  1904 ;  Bingham 
county  becoming  the  purchaser.  On  Novem- 
ber 26,  1907,  Bingham  county  sold  the  cer- 
tificate of  sale  received  by  it  to  the  respond- 
ent for  $2.60.  The  respondent  obtained  a 
tax  deed  some  time  during  1908.  The  record 
further  discloses  that  the  appellant  has  paid 
all  of  the  taxes  assessed  against  lot  33,  block 
44,  Crow's  addition,  since  1892,  down  to  and 
including  1912,  except  1905,  when  it  was  not 
assessed,  and  in  1900  when  the  collector  re- 
fused her  money  on  the  ground  that  the  tax- 
es were  already  paid.  When  appellant  pur- 
chased the  lot  in  question  she  was  unmar- 
ried, and  her  name  was  Mathilda  Jahr.  Pri- 
or to  1904  she  married  Fred  W.  liohr,  and 
her  name  and  address  appear  upon  the  as- 
sessment roll  of  Bingham  county  for  1004 
as  "Mrs.  F.  W.  Lohr,  residence,  Aurora  111., 
434  Talma  street"  The  lot  is  described 
upon  that  assessment  roll  as  "lot  S3,  block 
48,  Crows  [addition]."  The  name  and  ad- 
dress of  Mrs.  F.  W.  I/obr  is  also  upon  the 
assessment  roll  for  1906,  1907,  and  1908; 
but  upon  each  of  these  last  three  assesament 
rolls  lot  33,  block  44,  Crow's  additUm,  prop- 
erly appears.  The  error  in  the  description  ot 
the  lot  appears  only  f<»:  1904.  On  November 
16,  1909,  the  respondent  filed  an  action  in  the 
district  court  of  the  Sixth  Judicial  district 
in  Bingham  county,  entitled  Bowen  Curley 
V.  Hairy  M.  Sanfleld,  Mathilda  Jahr,  et  at, 
to  quiet  title  to  lot  33  in  block  44,  as  w^ 
as  to  other  lots  which  he  had  purchased  in  a 
similar  manner.  Service  was  had  on  Bing- 
ham county,  and  on  December  4,  1909,  the 
respondent  made  an  affidavit  in  said  action  to 
procure  an  order  for  the  publication  of  sum- 
mons upon  the  defendants  and,  among  other 
things,,  recited  in  said  affidavit  that  Mathil- 
da Jahr  could  not,  after  due  diligence,  be 
found  within  the  state  of  Idaho,  or  at  all, 
nor  could  the  plaintiff,  after  dne  diligence,  a»- 
certain  the  residence  or  post  office  address 
of  the  said  Mathilda  Jahr.  Order  for  pub- 
lication of  the  alias  summons  was  signed  by 
the  court  on  December  6,  1909,  based  upoa 
the  affidavit  of  respondent,  and  the  alias 
summons  was  duly  published  in  the  Idaho 
Begister,  a  semi-weekly  newspaper  published 
at  Idaho  Falls.  In  due  time  the  default  of 
the  appellant  was  taken,  and  on  February  17, 
1910,  findings  of  fact  and  Judgment  were 
signed  by  the  district  Judge  of  the  Sixth  Ju- 
dicial district,  quieting  title  in  the  respond- 
ent to  lot  33,  block  44.  It  Is  admitted  that 
there  was  no  order  made  for  the  mailing  of  a 
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copy  of  the  Bommons  and  complaint  to  the 
appellant;  and  we  think  the  record  fally  es- 
tablishes the  fact  that  she  had  no  notice  of 
said  Judgment  untU  December,  1912. 

This  cause  was  tried  at  the  September 
term,  1913,  of  the  district  court  of  the  mnth 
Judicial  district,  before  the  court  without  a 
jury,  and  submitted.  The  court  to<A  the 
cause  under  advisement,  and  afterwards  con- 
tinued It  to  the  January,  1914,  term,  and  on 
the  5th  day  thereof  signed  his  findings  of 
fact  and  conclusions  of  law  and  rendered 
Judgment  for  the  respondent,  quieting  his 
title  to  lot  83,  block  44.  From  that  Judg- 
ment this  am)eal  Is  tak«i. 

It  is  conceded:  First,  that  during  the 
three  years  succeeding  the  attempted  sale  of 
lot  33,  block  44,  Crow's  addition,  the  assessor 
failed  to  enter  the  taxes  assessed  against 
said  lot  on  the  assessment  roll  In  red  Ink 
{section  1755,  Rev.  Codes;  Parson  v.  Wrble, 
21  Idaho,  695, 123  Pac.  638 ;  Griffith  v.  Ander- 
son, 22  Idaho,  323,  125  Pac.  218;  Fix  ▼.  Gray, 
26  Idaho,  19,  140  Pac.  771);  second,  that 
neither  the  assessor  nor  any  of  his  deputies 
made  or  subscribed  in  the  assessment  book 
for  1904,  the  affidavit  required  by  section 
1727,  Rev.  Codes;  third,  that  the  taxes  for 
1904  were  actually  paid  by  appellant  to  the 
tax  collector  of  Blngbam  county.  It  Is  there- 
fore obvious  that,  had  the  appellant  appeared 
In  the  original  action  of  Curley  v.  Sanfleld, 
supra,  that  either  one  of  these  separate  de- 
fenses would  have  defeated  the  right  of  the 
respondent  to  quiet  in  him  the  title  to  lot 
33,  block  44,  Crow's  addition. 

We  therefore  come  to  the  only  question  In- 
volved in  this  case,  viz.,  the  validity  of  the 
Judgment  In  the  case  of  Curley  v.  Sanfield  et 
al.  And  for  the  purpose  of  Inquiring  into  the 
validity  of  the  Judgment,  and  in  order  to 
determine  whether  or  not  the  trial  court 
had  Jurisdiction  of  this  appellant  in  the  case 
of  Curley  v.  Sanfleld,  supra,  we  are  of  the 
opinion  that,  under  the  authorities  and  In 
view  of  the  peculiar  facts  of  this  case,  It  is 
oor  duty  to  Inquire  Into  the  purported  facts 
set  out  in  respondent's  affidavit  presented  to 
the  court  to  obtain  the  order  for  the  publica- 
tion of  the  alias  summons. 

[1-3]  Tbe  affidavit  made  by  respondent  for 
publication  of  the  summons  In  questi<m 
states,  in  substance,  that  the  defendant, 
Mathilda  Jahr,  cannot,  after  due  diligence, 
be  found  within  the  state  of  Idaho  or  at  all, 
nor  can  the  plaintiff,  after  due  diligence,  as- 
certain the  residence  or  poet  office  address  of 
the  said  Mathilda  Jahr.  The  defendant, 
Mathilda  Jahr,  as  appears  from  the  record, 
purchased  lot  33,  block  44,  Crow's  addition, 
In  the  year  1892,  and  paid  the  taxes  thereon 
up  to  and  including  1904,  as  well  as  subse- 
quent thereto,  up  to  and  including  1912,  ex- 
cept in  1905  when  the  property  was  not  as- 
sessed and  in  1909  when  the  taxes  were  re- 
fused. And  with  regard  to  this  refusal  of  the 
taxes,  we  direct  attention  to  27  Am.  &  Bng. 
Enc.  of  Law,  p.  765,  which  reads: 


If  the  owner  of  land,  or  a  party  having  in- 
terest therein,  in  good  faith  applies  to  the  prop- 
er officer  for  the  purpose  of  paying  the  tax 
thereon,  and  payment  is  prevented  by  the  mis- 
take or  fault  of  such  officer,  •  •  •  the  at- 
tempt to  pay  is  considered,  in  most  jvrisdic- 
tions,  as  the  legal  equivalent  of  payment  in  so 
far  as  to  discharge  the  lien  and  bar  a  sale  for 
nonpayment." 

Thus  In  Breisch  v.  Coxe,  81  Pa.  336,  346, 
the  court  in  dealing  with  an  attempt  to  pay 
taxes,  observed: 

"It  is  an'  almost  universal  rule,  which  substi- 
tutes a  tender  for  jjerformance,  when  the  tender 
is  frustrated  by  the  act  of  the  par^  entitled  to 
performance." 

Moreover,  in  case  of  Taylor  v.  Debritz,  48 
Wash.  87S,  98  Pac.  628,  the  court  held: 

"Where  plaintiS  after  purchasing  certain 
land  applied  in  good  faith  to  the  proper  officer 
to  pay  the  taxes  thereon,  and  payment  for  one 
year  was  not  made,  because  the  taxlne  officer 
stated  that  there  were  no  taxes  unpaia  or  de- 
linquent against  the  land  except  toose  which 
plaintiff  had  previously  paid,  a  tax  deed  pursu- 
ant to  a  sale  for  taxes  for  the  year  for  which 
the  lands  were  in  fact  delinquent  was  void." 

The  record  title  stood  In  the  name  of 
Mathilda  Jahr.  She  held  tax  receipts,  prop- 
erly signed  by  the  various  ex  officio  tax  col- 
lectors of  Bingham  county,  covering  all  of 
these  years,  In  the  name  of  Mathilda  Jahr, 
up  to  and  Including  the  year  1902.  Thereaft- 
er the  tax  receipts,  up  to  and  including  the 
year  1912,  are  In  the  name  of  Mrs.  F.  W. 
Lohr.  In  1903  the  tax  receipt  was  made  out 
to  Mrs.  F.  Lohr.  In  1904,  when  the  error 
of  the  assessor  was  made  and  when,  for  the 
first  and  only  time,  the  error  in  description 
of  the  property  appears,  the  tax  receipt  was 
made  out  in  the  name  of  F.  W.  liOhr.  On 
the  assessment  roll  of  Bingham  county  for 
that  year  appears  the  name  of  Mrs.  F.  W. 
Lohr,  residence,  Aurora,  111.,  434  Talma 
street,  and  she  is  there  assessed  with  lot  33, 
block  48,  Crow's  addition,  Instead  of  lot  33, 
block  44.  of  Crow's  addition.  In  1906,  when 
the  lot  was  again  assessed,  the  name  of  Mrs. 
Fred  Lohr  appears  upon  the  assessment  roll 
of  Bingham  county,  and  her  residence  is 
given  as  Aurora,  111.,  434  Talma  street;  and 
she  Is  again  correctly  assessed  with  lot  33, 
block  44.  On  the  assessment  roll  of  Bing- 
ham county  for  1907  her  name  and  address 
are  given  in  full,  and  she  Is  assessed  with 
lot  33,  block  44 ;  and  that  same  information 
appears  on  the  assessment  roll  for  1908. 
It  therefore  appears  that  she  Is  assessed 
with  lot  33,  block  44,  with  the  one  excep- 
tion of  1904,  from  the  year  1892,  down  to 
and  including  1912.  Upon  the  stubs  of  the 
tax  recdpts  issued  to  her  in  the  office  of  the 
tax  collector  of  Bingham  county  appears  the 
same  information,  no  doubt,  that  is  contain- 
ed upon  all  of  the  receipts  mailed  to  her  at 
Aurora,  Illinois.  During  the  years  1904 
1906,  1907,  and  1908,  whUe  the  respond- 
ent was  waiting  before,  under  the  statute, 
he  could  demand  bis  deed  from  Bingham 
county,  Mrs.  Fred  W.  Lohr  was  remittiiig 
annually  to  the  tax  collector  ot  Blngh^ 
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county  tbe  amoont  of  taxes  due  upon  lot 
33,  block  44,  before  they  became  delinqnent 

A  consideration  of  the  facts  above  men- 
tioned In  connection  with  respondent's  af- 
fldavit  for  publication  of  the  summons  leads 
us  to  the  irresistible  conclusion  that  the 
court  was  not  fully  informed  of  these  facts 
at  the  time  the  order  for  the  publication  of 
the  summons  was  signed.  Whether  these 
facts  were  within  the  knowledge  of  the 
re8x>ondent  at  the  time  he  made  the  affidavit, 
he  alone  knows.  However,  It  Is  so  apparent 
to  our  minds  that  had  he  used  the  diligence 
that  the  law  requires,  all  of  these  facts  would 
have  been  known  to  him.  Had  he  gone,  as 
we  believe  it  was  his  duty  under  the  law  to 
do,  to  the  assessor  and  ex  officio  tax  collec- 
tor of  Bingham  county,  and  Inquired  touch- 
ing these  matters,  he  no  doubt  would  have 
been  fully  Informed  of  the  name  and  address 
of  tbe  owner  of  lot  33,  block  44,  Crow's  ad- 
dition to  the  dty  of  Idaho  Falls.  And  under 
the  facts  in  this  case,  appellant  could  not 
well  be  expected  to  do  more  than  conclusive- 
ly establish  the  fact  that  the  means  of  as- 
certaining her  whereabouts  were  accessible 
to  the  respondent,  had  he  used  the  diligence 
required  under  section  4146,  Rev.  Clodes,  as 
amended,  Sess.  Laws  1909,  p.  186.  She 
should  not  be  required  to  produce  evidence 
directly  showing  the  condition  of  his  mind 
on  this  subject 

In  the  case  of  Bullock  v.  Wallace,  47  Wash. 
690,  92  Pac  675,  a  case  similar  to  the  one 
here  under  consideration,  the  court  said: 

"However  regular  the  tax  proceeding*  may 
have  been  upon  their  face,  we  could  not  regard 
respondents  in  the  light  of  entire  innocence, 
even  were  they  entitled  to  interpose  such  de- 
fense here.  The  existence  upon  record  of  the 
deed  from  the  tax  title  grantee  was  in  the  na- 
ture of  a  danger  signal,  warning  respondents 
to  look  out  for  obstructions  in  Uie  stream  of 
title.  They  ignored  the  signal,  and  steered 
ahead  without  regard  to  it.  We  do  not  mean  to 
say  that  the  deed  from  Benton  to  appellant  con- 
veyed actual  title;  but  knowledge  of  its  exist- 
ence placed  respondents  in  a  position  differ- 
ing with  regard  to  good  faith  from  that  of  the 
ordinary  purchaser  in  a  tax  proceeding  record 
which  is  fair  upon  its  face.  But,  however  fair 
the  tax  record  may  have  been,  if  the  taxes  were 
in  fact  paid,  the  foreclosure  proceedings  and 
the  deed  thereunder  were  void. 

In  the  case  at  bar,  the  fact  that  the  appel- 
lant was  paying  taxes  on  lot  33,  block  44, 
during  the  years  of  1906,  1907,  and  1908, 
and  had  been  paying  taxes  thereon  since  fhe 
year  1892,  was  a  "danger  signal,"  and  should 
have  been  a  warning  to  respondent  sufficient 
to  direct  his  attention  to  the  record  In  the 
office  of  the  assessor  and  ex  officio  tax  col- 
lector of  Bingham  connty,  which  he  disre- 
garded. 

Section  4145,  Rev.  Codes,  as  amended.  Seas. 
Laws  1909,  p.  186,  was  in  force  at  the  time 
of  the  attempted  service  by  publication  upon 
the  defendant  of  the  summons  In  the  case  of 
Curley  v.  Sanfleld,  supra,  and  provided : 

"When  the  person  on  whom  the  service  is  to 
be  made  resides  outside  of  tbe  state,  or  has  de- 
parted from  tbe  state,  or  cannot  after  due  dUi- 


gence  be  found  wltliin  tk»  statst  or  conceals 
himself  therein  to  avoid  the  service  of  summons, 
and  the  fact  appears  by  affidavit  to  the  satis- 
faction of  the  court  in  which  the  suit  is  pend- 
ing, or  to  the  judge  or  to  the  clerk  thereof  in 
vacation,  and  it  also  appears  by  the  verified 
complaint  on  file  that  a  cause  of  action  exists 
against  the  defendant  in  respect  to  whom  the 
service  is  to  be  made,  or  that  be  is  a  necessary 
or  proper  party  to  the  action,  such  court,  or 
judge  or  the  clerk  in  the  vacation  of  the  court, 
may  maice  an  order  for  the  publication  of  the 
summons,  or,  if  the  address  of  the  defendant 
outside  of  the  state  is  known  may  make  an  or- 
der that  personal  service  of  the  summons  may 
be  made  outside  tbe  state  in  lieu  of  such  pub- 
lication, and  an  affidavit  setting  forth  in  ordi- 
nary and  concise  language  any  of  the  grounds 
as  above  set  forth  upon  which  the  publication 
of  the  summons  is  asked  for,  shall  be  sufficient 
without  setting  forth  or  showing  what  efforts 
have  been  made  or  what  diligence  has  been  ex- 
erted, in  attempting  to  find  the  defendant." 

We  do  not  understand  from  this  section  of 
the  statute  that  It  was  not  necessary  for  tbe 
respondent  to  use  diligence  and  to  make  the 
efTort  to  ascertain  the  residence  of  tbe  de- 
fendant required  under  the  statute.  Tbe 
mere  making  of  the  assertion  that  after  due 
diligence  tbe  defendant  could  not  be  found 
within  tbe  state,  or  at  all,  nor  could  the 
plaintiff,  after  due  diligence,  ascertain  the 
residence  or  post  office  address  of  the  defend- 
ant. Is  not  a  compliance  with  the  statute. 
The  diligence  must  have  been  used.  And 
where  it  appears  that  there  was  no  diligence 
used  or  effort  made  to  ascertain  the  resi- 
dence or  tbe  post  office  address  of  the  defend- 
ant, and  that  had  diligence  been  used  this 
information  would  have  been  ascertained, 
and  by  reason  of  such  negligence  on  the  part 
of  the  plaintiff  a  fraud  in  fact  is  perpetrated 
ui)on  the  court,  the  judgment  Is  void.  In 
the  case  of  Dunlap  v.  Steere,  92  Cal.  344, 
28  Pac.  563,  16  L.  B.  A.  361,  27  Am.  St  Rep. 
143,  It  was  said: 

^  "We  think  the  plaintiff  is  entitled  to  the  re- 
lief which  he  asks,  not  only  upon  authority, 
but  upon  the  plainest  principles  of  justice.  'In 
general,  it  may  be  stated  that  in'  all  cases  where, 
by  accident  or  mistake  or  fraud  or  otherwise, 
a  party  has  an  unfair  advantage  in  proceedings 
in  a  court  of  law,  which  must  necessarily  make 
that  court  an  instrument  of  injustice,  and  it  is 
therefore  against  conscience  that  be  should  use 
that  advantage,  a  court  of  equity  will  interfere, 
and  restrain  him  from  using  the  advantage 
which  he  has  thus  improperly  gained.'  Story, 
Eq.  Jr.  §  885.  In  order  to  justify  the  applica- 
tion of  this  rule,  it  must  appear  not  only  that 
the  judgment  against  which  relief  is  sought  is 
unjust  and  unconscionable  in  itself,  but  that 
the  person  against  whom  it  was  rendered  was 
not  guilty  of  negligence  in'  omitting  to  make  his 
defense  in  the  original  action." 

In  fhe  case  of  Kelster  ▼.  Rankin,  84  App. 
Div.  288,  64  N.  T.  Snpp.  274,  the  court  said : 

"It  is  never  too  late  to  do  justice ;  and  where 
the  ends  of  justice  require  that  a  new  trial 
should  be  granted,  the  Supreme  Court  may  act, 
although  the  case  may  have  been  in  the  Court 
of  Appeals  and  disposed  of  there." 

And  In  following  this  doctrine  In  the  case 
of  Nugent  T.  Metropolitan  St  By.  Co.,  46 
App.  Dlv.  105,  61  N.  X.  Supp.  476,  the  court 
observed : 


Digitized  by  ^OOQIC 


Idalio) 


STATE  y.  TITLS  OTTABAKTT  A  STTKETrT  CX>. 


189 


"The  court  ia  constituted  to  enforce  legal 
rights  and  redress  legal  wrongs,  and  whenever 
it  is  made  to  appear,  as  it  is  in  this  case,  that 
a  wrong  has  been  perpetrated,  it  never  hesitates 
to  exercise  the  power  which  it  has,  unless  to  do 
so  would  do  a  greater  injury  than  to  refuse  to 
exercise  it." 

See,  also,  Paraon  r.  Weis,  144  CaL  410, 
77  Pac.  1007. 

[4]  In  the  case  under  consideration,  the 
appellant  paid  the  taxes  due  npon  her  lot 
each  and  every  year  before  the  same  became 
delinquent,  from  1802  down  to  and  including 
1912,  with  two  exceptions,  namely,  In  1905 
when  there  was  no  levy  made,  and  In  1909 
when  the  taxes  were  returned  to  her  and 
when,  without  her  knowledge,  respondent 
obtained  a  deed.  The  sale  of  her  lot  was 
based  upon  the  failure  to  pay  her  taxes  In 
1904,  when  In  truth  and  In  fact  the  taxes 
were  paid.  Just  as  soon  as  the  money  was 
received  by  the  duly  authorized  officer,  the 
ex  ofBdo  tax  collector  of  Bingham  county, 
It  was  a  payment  of  her  taxes  to  Bingham 
county,  of  which  Bonneville  was  then .  a 
part.  The  county  had  no  lien  ntKm  her  prop- 
erty for  failure  to  pay  taxes.  When  the 
county  Issued  the  certificate  of  sale  to  Itself, 
It  was  not  based  npon  any  lien  legally  creat- 
ed against  the  property  of  the  appellant. 
When  the  county  assigned  Its  certificate  of 
sale  and  subsequently  issued  Its  deed  to  the 
respondent  In  fhls  case,  there  was  a  total 
failure  of  consideration.  Neither  the  certifi- 
cate nor  the  deed  carried  title. 

It  was  an  unjust  and  unconscionable  act 
so  flir  as  It  affected  the  appellant  It  de> 
prived  her  of  her  property  without  due  pro- 
cess of  law  when  she  had  complied  with  each 
and  every  provision  of  the  law  affecting  the 
payment  of  her  taxes.  She  was  penalized 
for  her  compliance  with  the  law,  and  was 
made  to  suffer  by  reason  of  the  negllg«ioe 
and  carelessness  of  a  pnbUc  officer.  See 
BuTk  V.  Brown,  148  Ho.  809,  40  8.  W.  1023. 
As  soon  as  she  ascertained  that  her  property 
had  been  sold  for  taxes,  she  immediately 
made  application  to  the  board  of  county  com- 
missioners to  have  the  sale  vacated  and  the 
deed  canceled.  It  clearly  appears  that  she 
was  not  aware  of  the  bringing  of  the  suit  to 
quiet  title,  viz.,  the  case  of  Ourley  v.  San- 
field,  supra,  until  December,  1912.  She  was 
therefore  guilty  of  no  negligence  in  omitting 
to  make  her  defense  in  the  original  suit, 
because  she  was  not  served  with  summons, 
constructive  or  otherwise,  and  had  no  notice 
of  the  pendency  of  such  action.  On  the  con- 
trary, she  was  diligent,  under  the  drcum- 
'  stances,  In  seeking  to  protect  her  rights 
immediately  upon  ascertaining  that  Judg- 
ment had  been  rendered  against  her. 

The  case  of  Hayes  v.  Los  Angeles  Co.,  99 
CaL  74,  33  Paa  786,  we  think  is  in  point  upon 
the  proposition  that  where  the  taxes  have 
been  actually  paid  by  the  owner  upon  his 
property,  but  have  been  erroneously  credited, 
the  ooanty  has  no  right  nor  power  to  sell, 


or  In  any  manner  affect  or  incumber  the 
land  by  a  sale  thereof.  The  lien  of  the  tax 
is  gone;  and  as  the  impUed  right  which,  in 
the  event  of  a  failure  to  redeem,  ripens  into 
a  title  in  the  purchaser  has  no  existence, 
there  is  no  omslderatlon  for  the  purchase 
money;  and  be  who  has  paid  it  ought,  in 
Justice,  to  be  entitled  to  recover  It  back. 
'  From  what  has  been  said  it  follows  that 
the  court  erred  in  its  findings  of  fact  No.  12 
and  its  conclusions  of  law  based  thereon, 
to  the  effect  that  all  of  the  defendants  in 
the  case  of  Bowen  Curley  v.  Henry  M.  San- 
field,  Mathilda  Jahr,  et  aL,  were  duly  and 
regularly  served  with  summons;  that  the 
court  acquired  Jurisdiction  over  all  those 
defendants;  and  that  the  plaintiff  was  the 
owner  of  lot  33,  block  44,  Crow's  addition  to 
the  original  town  of  Eagle  Rock,  now  city 
of  Idaho  Falls,  Bingham  county,  and  entitled 
to  the  possession  thereof. 

The  trial  court  is  hereby  directed  to  vacate 
and  set  aside  the  Judgment  altered  In  this 
action  in  ftivor  of  respondent,  and  to  enter 
np  Judgment  in  favor  of  appellant,  quieting 
title  in  her  to  lot  33,  block  44,  Crow's  addi- 
tion to  the  city  of  Idaho  Falls.  Judgment 
for  costs  Is  awarded  in  favor  of  appellant. 

SULLIVAN,  C,  J.,  and  MORGAN,  J., 
concur. 


STATE,  to  Use  of  ALLEN  et  aL,  v.  TITLE 

GUARANTY  4  SURETY  CO.  OF 

SCBANTON,  PA,  et  aL 

(Supreme  Court  of  Idahow     Oct  2,  191B.) 

1.  Reuoval  of  Causis  9=372  —  Gbounds— 
Amount  ih  CowTBovKSflT  —  Actior  bt 
State. 

Where  a  state,  as  trastee  of  an  express 
trust  Bues  to  recover  sums  whidi.  In  the  ag- 
gregate, exceed  S3,000,  exdusive  of  interest 
and  costs,  for  and  on  l>ehalf  of  certain  deposi- 
tors in  a  bank  whose  deposits  have  been  lost 
as  a  result  at  the  failure  of  the  bank  commis- 
sioner to  perform  his  official  duty,  and  where 
the  claim  of  no  individual  depositor  amounts  to 
IS3.000,  although  diversity  of  dtizenship  exists 
between  the  parties  to  the  action,  a  petition 
for  removal  to  the  federal  conrt  was  properly 
denied. 

[Ed.  Note.— For  other  cases,  see  Removal  of 
Oansea,  Dec.  Dig.  «=72.] 

2.  Action  9s>50— Mibjoindkb. 

In  8od>  case  the  state  was  plaintiff  for 
the  nse  and  benefit  of  the  depositors,  and  prop- 
erly united  the  several  causes  of  action  stated 
in  the  complaint,  since  they  arose  out  of  con- 
ti-scts,  and  the  causes  of  action  bo  united  affect 
all  parties  to  the  suit  and  did  not  require  dif- 
ferent jplaces  of  triaL  The  demurrer  to  the 
complaint  upon  the  ground  of  misjoinder  of  par- 
ties plaintiff  and  misjoinder  of  causes  of  ac- 
tion was  properly  overruled. 

[Ed.  Note. — For  other  cases,  see  Action,  Cent 
Dig.  a  511-547;   Dec.  Die.  «s»60.] 

3.  STATtrna  «=»227— CoNBTROCTioN— "Mat." 

Where  jMwer  is  given  by  statute  to  a  pub- 
lic officer  in  permissive  language— as  that  he 
may  do  a  certain  thing — the  language  used  will 
be  regarded  as  peremptory  if  the  public  inter- 
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est  or  indiTidual  righta  require  that  it  should 
be  ao  t«ararded. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  |S  308,  309;   Dec  Dig.  «=>227. 

For  other  definitioos,  see  Words  and  Phrases, 
First  and  Second  Series,  May.] 

4.  Banks  ahd  Banking  «=al7— Bank  Ex- 
AMiNEBS— Duty  and  Liability— Insolvent 
Bank. 
The  law  invests  a  bank  commissioner  with 
discretion  while  he  is  making  his  investigation 
and  up  to  the  point  where  he  reaches  the  con- 
clusion and  becomes  satisfied  that  the  bank  has 
unlawfully   refuged   to  pay   its   depositors  and 
bas  become  insolvent,  but  at  this  point  his  dis^ 
cretion  ends,  and  it  becomes  bis  mandatory  duty 
to  close  it,  a  duty  the  failure  to  perform  which 
lenders  him   and   the  surety   upon   his  official 
bond  liable  to  depositors  who  lose  their  money 
as  a  direct  result  thereof. 

[Kd.  Note.— For  other  cases,  see  Banks  and 
Bunking,  Cent  Dig.  U  21,  22;  Doc.  Dig.  «=> 
17.] 

6.  Banks  and  Banking  ®=»4— Constitdtion- 
AL  Law  ®=80,  318— Due  Pbocess— Insol- 
vent Bank— Duties  of  Bank  Examineb— 
Validitt  of  Statute. 

The  provisions  of  sections  73  and  74,  c. 
124,  Sesa  Laws  1911.  heid  not  to  be  in  contra- 
vention of  the  fourteenth  amendment  of  the 
Constitution  of  the  United  States  nor  of  sec- 
tion 13,  art.  1,  nor  sections  2  and  13,  art.  5,  of 
the  Constitution  of  Idaho. 

[Kd.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  |  3;  Dec.  Die.  «=94;  Con- 
stitutional Law,  Cent  Dig.  U  140,  143-147, 
949 ;   Dea  Dig.  <Ss>80,  3ia] 

6.  Appeal  and  Ebrob  «=>173— Pbesentation 
Below— Pbematuritt  of  Action. 

The  contention  that  an  action  has  been 
prematurely  brought  cannot  be  successfully 
made  for  the  first  time  upon  appeal,  but  must 
be  made  first  in  the  trial  court 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  »  1079-1089,  1(»1-1098, 
1095-1008,  1101-1120;    Dec  Dig.  ♦=»173.] 

7.  Intebbst  €=>46  — Bank  Exaiqnkb  —  Lia- 
BiuTT  ON  Bond— Liabilitt  of  Subett. 

In  cases  of  this  kind,  where  the  amount 
claimed  is  definite  and  certain,  or  can  be  readily 
ascertained,  of  a  character  not  wh(^y  unliqui- 
dated, in  the  absence  of  a  stipulation  in  the 
bond  to  the  contrary,  and  in  the  absence  of  a 
controlling  statutory  provision,  interest  begins 
to  accumulate  as  against  the  surety  on  the  bond 
at  the  same  time  as  against  the  principal 
obligor.  If  a  breach  in  the  conditions  of  the 
bond  creates  a  debt  on  the  part  of  the  princi- 
pal, it  becomes  the  debt  of  the  surety  as  well, 
and  if  it  is  unnecessary  to  make  demand  upon 
the  one  in  order  to  start  the  interest  period, 
none  need  be  made  upon  the  other. 

[Ed.  Note.— For  other  cases,  see  Interest, 
Cent  Dig.  §|  95-106;  Dec  Dig.  «=»46.] 

8k  Offioebs  «=»1  29— Neglect  of  Duty— Lia- 
bilitt. 

Where  a  statute  imposes  a  duty  upon  one 
for  the  protection  and  benefit  of  others,  and  does 
not  invest  him  with  discretionary  power  in  the 
matter,  if  he  neglects  to  perform  the  duty,  he 
is  liable  to  those  for  whose  protection  the  stat- 
ute is  enacted  for  any  damage  resulting  proxi- 
mately from  his  neglect,  whether  he  be  actuated 
by  malice,  a  corrupt  motive,  or  otherwise. 

tEd»  NotSi — ^For  other  cases,  see  OfficersL 
Cent  Dig.  U  226,  220,  228-284;  Dec.  Dig. 
«3»129.] 

Appeal  from  District  Oourt,  Ada  County ; 
Charles  P.  McCarthy,  Judge. 
Action  by  the  State  of  Idaho,  to  and  for 


the  use  and  benefit  of  O.  W.  Allen  and  others, 
against  the  Title  Guaranty  &  Surety  Com- 
pany of  Scranton,  Pa.,  a  corporation,  and 
another,  <m  an  official  bond.  From  Judgment 
for  plalntUBs,  defendants  appeal.    AIBrmed. 

J.  F.  Nugrait,  'Sw  H.  Hays,  and  P.  B.  Carter, 
all  of  Boise,  for  appellants.  Martin  &  Cam- 
eron, of  Boise,  for  respondents. 

MORGAN,  J.  This  action  was  commenced 
by  the  state  of  Idaho  to  recover  on  the  offi- 
cial bond  of  Vernon  W.  Piatt,  former  bank 
commissioner  of  Idaho,  and  the  Title  Guar- 
anty &  Surety  Company  of  Scranton,  Pa.,  bis 
surety,  for  the  use  and  benefit  of  O.  W.  Allen 
and  218  other  depositors  in  the  Boise  State 
Bank,  Limited;  a  separate  cause  of  action 
being  stated  In  the  complaint  oa  behalf  of 
each  of  said  depositors.  The  amount  tn  dis- 
pute in  each  cause  of  acti<«i  is  separate  and 
distinct  from  every  other  cause  of  action, 
and  none  of  the  parties  claimed  any  interest 
whatever  in  the  demand  of  any  other  deftosl- 
tor.  In  none  of  the  causes  of  action  does  the 
state,  as  a  trustee  of  an  express  trust,  under 
the  statute,  ask  for  any  individual  depositor 
as  much  as  $3,000,  exclusive  of  Interest 
and  costs;  the  sum  asked  for  each  depositor 
being  the  amount  of  the  balance  due  on  hia 
deposits  between  October  27, 1911,  when  it  is 
alleged  said  bank  commissioner,  Piatt,  con- 
cluded an  examination  of  the  bank,  and  De- 
cember 19, 1911,  when  be  closed  It. 

It  Is  alleged  in  the  ccmiplaint  that  upon 
making  his  examination  of  the  bank  on  the 
25th,  26th,  and  27th  of  October,  19U,  Piatt 
became  satisfied  and  knew  its  capital  was 
Impaired  and  reduced  below  the  amount  re- 
quired by  law  and  below  the  amount  certified 
to  the  commissioner  as  paid  in,  and  that  be 
failed,  neglected,  and  omitted  to  require  its 
officers  to  make  good  such  impairment  or  de- 
ficiency; that  he  became  satisfied  and  knew 
it  had  unlawfully  refused  to  pay  one  of  its 
depositors  in  accordance  with  the  terms  on 
which  the  deposit  was  received;  that  be 
became  satisfied  and  knew  the  bank  was  In- 
solvent, and  that  he  failed,  neglected,  and 
omitted  to  take  charge  of  It  and  wind  up  Its 
affairs  as  by  law  provided  until  the  19th  of 
December,  1911;  that  by  reason  of  his  fail- 
ure to  perform  his  official  duty  In  this  behalf 
the  persons  for  whose  benefit  this  action  was 
brought,  believing  the  bank  to  be  solvent, 
deposited  therein  various  sums  of  money  in. 
araoimts  set  out  in  the  complaint  • 

The  trial  resulted  in  a  verdict  and  judg- 
ment against  the  appellants,  which  Judgment 
was  rendered  In  favor  of  each  of  the  benefi- 
ciaries named,  for  the  several  amounts  found 
to  be  due  them,  the  aggregate  amount  of 
which  was  $30,240.98.  From  said  judgment 
and  an  order  denying  a  new  trial,  this  appeal 
is  taken. 

The  appellants,  in  the  preparation  of  their 
brief,  have  failed  to  conform  to  role  46  oC 
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tlie  rales  of  practice  (96  Paa  zll),  In  that  It 
does  not  contain  a  distinct  enumeration  of 
the  several  errors  relied  on.  However,  we 
will  undertake  to  dispose  of  the  points  pre- 
sented for  our  consideration. 

The  appellants  filed  a  petition  for  removal 
of  the  cause  from  the  state  court  to  the  Dis- 
trict Court  of  the  United  States,  and  alleged 
therein,  among  other  matters,  that  the 
amount  In  dispute  exceeded  the  sum  or  value 
of  $3,000,  ezclnslve  of  interest  and  costs; 
that  the  controversy  was  between  citizens  of 
different  states ;  that  the  state  of  Idaho  was 
bat  a  formal  or  nominal  plaintiff,  and  that 
the  parties  for  whose  use  and  benefit  the  suit 
was  brought  were  citizens  of  Idaho;  that  the 
defendant  Title  Ouaranty  &  Surety  Company 
of  -Scranton,  Pa.,  was  a  dtlzen  of  Pennsylva- 
nia ;  and  that  the  defendant  Piatt  was  a  citi- 
zen of  Oregon.  The  petition  for  removal  was 
denied,  and  appellants  contend  that  error 
was  thereby  committed. 

[I]  It  Is  trae  the  amounts  in  the  aggre- 
gate of  the  several  separate  causes  of  &ctioa, 
exclusive  of  Interest  and  costs,  are  In  excess 
of  ^,000,  and  it  Is  also  true,  and  it  appears 
from  the  complaint,  that  the  money  claimed 
to  be  due  to  no  Individual  depositor  amount- 
ed to  that  sum. 

A  number  of  authorities  are  cited  by  ap- 
pellants In  support  of  their  contention  that 
the  cause  should  have  been  removed  to  the 
federal  court,  but  It  is  believed  they  are  all 
readily  distinguishable  from  cases  of  this 
kind.  What  appears  to  be  the  correct  rule 
is  stated  in  case  of  Troy  Bank  v.  Whitehead, 
222  TT.  S.  30,  32  Sup.  Ct  9,  56  U  Ed.  81,  as 
follows : 

"When  two  or  more  plalntlCh,  having  sepa- 
rate and  distinct  demands,  unite  for  conveni- 
ence and  economy  in  a  single  suit,  it  is  essen- 
tial that  the  demand  of  each  be  of  tlie  requisite 
jurisdictional  amount;  but  when  several  plain- 
tiffs unite  to  enforce  a  single  title  or  right,  in 
which  they  liave  a  common  and  undivided  in- 
terest, it  is  enough  if  ttieir  interests  colleo- 
tlvdy  equal  the  jurisdictional  amount." 

See,  also.  Putney  v.  Whltmire  (O.  C.)  66 
Fed.  385;  Gibson  v.  Shufeldt,  122  U.  S.  27, 
7  Sup.  Ct  1066,  30  L.  Ed.  1083 ;  Woodslde  v. 
Beckham,  216  U.  S.  117,  30  Sup.  Ct.  367,  64 
Ix  Ed.  406;  Farmers'  Loan  &  Trust  Co.  r. 
Waterman,  106  U.  S.  265,  1  Sup.  Ot  131,  27 
Ii.Ed.  115. 

There  Is  in  this  action.  In  one  sense,  a  nn- 
ity  of  Interest  which  lies  in  the  fact  that  all 
of  the  canses  of  action  are  upon  the  same 
bond  and  for  the  same  breach  thereof  and 
on  the  same  default  or  neglect  of  duty  on 
the  part  of  the  bank  commissioner,  and  the 
bond  runs  to  the  state  of  Idaho  to  and  for 
the  nse  and  benefit  of  all  parties  who  are 
aggrieved  by  the  breach  thereof,  but  the  de- 
positors tn  the  bank  had  separate  and  dis- 
tinct demands  against  appellants,  none  of 
which  amounted  to  enough  to  confer  Jnrls- 
dlction  upon  the  federal  court.  Each  of 
them  might  have  brought  a  separate  action, 
bat  it  was  not  necessary  for  them  to  do  so. 


The  bond  was  given  to  and  was  made  pay- 
able to  the  state  of  Idaho,  the  claims  were 
united  for  convenience  and  economy,  and 
suit  was  brought  in  the  name  of  the  state  as 
trustee  of  an  express  trust.  Therefore  we 
conclude  that  the  claims  cannot  be  aggregat- 
ed to  make  the  requisite  amount  for  federal 
Jurisdiction. 

Sections  296  and  296,  Rev.  Codes,  provide: 
"Sec.  295.  Every  oflBclal  bond  executed  by  any 
officer  pursuant  to  law  is  in  force  and  oblig- 
atory upon  the  principal  and  sureties  therein 
to  and  for  the  state  of  Idaho,  and  to  and  for 
the  use  and  benefit  of  all  persons  who  may  be 
injured  or  aggrieved  by  the  wrongful  act  or 
default  of  such  officer  in  his  official  capacity, 
and  any  person  so  injured  or  aggrieved  may 
bring  suit  on  such  bond,  in  his  own  name,  with- 
out an  assignment  therisof. 

"Sec  296.  No  such  bMid  is  void  on  the  first 
recovery  of  a  judgment  thereon;  but  suit  may 
be  afterwards  brought,  from  time  to  time,  and 
judement  recovered  thereon  bv  the  state  of 
Idano,  or  by  any  person  to  whom  a  right  of 
action  has  accrued,  against  such  officer  and  bis 
sureties,  until  the  whole  penalty  of  the  bond 
is  exhausted." 

Section  4002,  Rev.  Codes,  provides: 
"An  executor,  or  administrator,  or  trustee  of 
an  express  trust,  or  a  person  expressly  author- 
ized by  statute,  may  sue  without  joining  with 
Iiim  the  persons  for  wliose  benefit  the  action 
is  prosecuted.  A  person  with  whom  or  in  wliose 
name  a  contract  is  made  for  the  benefit  of  an- 
other, is  a  trustee  of  an  express  trust,  within 
the  meaning  of  this  section." 

If  the  other  view  be  taken,  to  the  effect 
that  the  state  is  the  real  party  In  interest 
and  the  amounts  could  be  aggregated  for  the 
purpose  of  federal  Jurisdiction,  the  Juris- 
diction of  the  federal  court  would  be  lack- 
ing as  to  diverse  citizenship,  since,  where 
the  state  is  a  party,  the  case  is  not  remov- 
able from  a  state  to  a  federal  court  on  the 
ground  of  diverse  citizenship.  Stone  v.  South 
Carolina,  117  U.  S.  430,  6  Sup.  Ct.  799,  29 
L.  Ed.  962.  Where  it  appears  that  the  state 
is  a  formal  or  nominal  plaintiff  only,  then 
the  citizenship  of  the  state  is  not  controlling 
as  to  federal  Jurisdiction.  It  is  the  citizen- 
ship of  the  real  parties  in  interest  that  con- 
trolsr. 

[2]  Appellants  also  contend  that  their  de- 
murrer should  have  been  sustained  upon  the 
ground  of  misjoinder  of  parties  plaintiff  and 
misjoinder  of  causes  of  action,  in  that  no 
Joint  injury  was  shown  to  all  the  plaintiffs, 
and  no  Joint  interest  existed  in  the  causes  of 
action ;  that  no  cause  of  action  whatever 
was  started  on  behalf  of  the  state  of  Idaho. 
What  has  already  been  said  disposes  of  this 
contention.  There  could  be  no  misjoinder 
of  parties  plaintiff  for  the  state  alone  was 
plaintiff  for  the  use  and  benefit  of  the  de- 
positors. There  was  no  misjoinder  of  causes 
of  action,  for  secti<»i  4169,  Rev.  Codes,  as 
amended  by  chapter  23,  Sess.  Laws  1913, 
p.  92,  provides  that  the  plaintiff  may  unite 
several  canses  of  action  in  the  same  com- 
plaint where  they  arise  out  of  contracts, 
express  or  implied,  if  the  causes  of  action 
so  united  affect  all  the  parties  to  the  ac- 
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tlon  and  do  not  require  different  places  of 
trial.  Wblle  the  state  of  Idaho  was  not 
benefldally  interested  financially  in  any  of 
the  causes  of  action  in  the  complaint  stated, 
it  was  the  proper  party  plaintiff  under  sec- 
tion 4092,  above  quoted,  for  the  use  and  bene- 
fit of  the  depositors  in  the  banlL  The  de- 
murrer was  properly  overruled. 

[3]  At  the  close  of  respondents'  case  in 
diief  appellants  moved  for  a  nonsuit,  and  at 
the  dose  of  the  testimony  upon  the  part  of 
both  parties  a  motion  for  a  directed  verdict 
in  their  favor  was  made  upon  the  following 
grounds: 

"(1)  That  the  evidence  was  insufiicient  to  show 
liabilityon  the  part  of  the  defendants. 

"(2)  That  there  was  no  proof  of  loss  vr  in- 
jury on  the  part  of  the  plaintiSs  caused  by 
the  defendant  Piatt  for  which  the  surety  com- 
pany would  be  liable. 

"(3)  That  there  was  no  evidence  that  Piatt 
became  satisfied  that  the  capital  of  the  bank 
was  impaired,  or  that  the  bank  was  insolvent, 
Or  that  he  neglected  any  official  duty  In  respect 
to  tbe  bank. 

"(4)  That  the  closing  of  the  bank  was  a  mat- 
ter of  discretion  or  judgment  and  no  recovery 
could  be  had  against  the  defendant  Piatt  in 
such  a  matter,  and  therefwe  no  recovery  against 
the  surety  company. 

"(6)  That  there  was  no  proof  that  the  faU- 
nre  to  dose  the  bank  arose  from  any  corrupt 
motive  or  from  malice,  or  any  improper  thing 
on  the  part  of  the  defendant  Piatt. 

"(6)  That  the  comi^aint  does  not  state  a 
cause  of  action,  and  no  proof  beyond  the  com- 
plaint has  been  offered." 

Their  motions  were  denied  by  the  court, 
and  appellants  contend  that  the  rulings 
thereon  were  erroneous.  This  contention 
seems  to  arise  from  a  misinterpretation  of 
the  law. 

This  action  is  based  upon  the  provisions 
of  chapter  124,  p.  386,  Sess.  Laws  1911.  It 
becomes  the  duty  of  the  bank  commissioner, 
under  section  72  of  that  chapter,  upon  being 
satisfied  Chat  the  capital  of  any  bank  or  trust 
company  is  impaired  or  reduced  below  tbe 
amount  required  by  law  or  the  articles  of  in- 
corporation or  below  the  amount  certified 
to  the  commissioner  as  paid  in,  to  require 
such  bank  or  trust  company  to  make  good 
such  Impairment  or  deficiency.  If  any  bank 
or  trust  company  shall  refuse  or  fall  for 
30  days  after  written  notice  to  make  good 
such  impairment  of  or  deficiency  in  its  capi- 
tal, the  bank  commissioner  is  authorized  and 
empowered  to  take  charge  of  its  affairs  and 
to  wind  up  Its  business  under  the  direction 
of  the  court  in  the  judidal  district  in  which 
the  bank  or  trust  company  is  located.  Sec- 
tions 73  and  74  of  said  chapter  provide: 

"Sec  73.  On  becoming  satisfied  that  any 
bank  or  trust  company  has  unlawfully  refused 
to  pay  its  depositors  in  aooordance  with  the 
terms  on  which  such  deposits  were  received, 
or  that  any  bank  or  trust  company  has  become 
insolvent,  the  bank  commissioner  may  forthwith 
take  possession  of  the  books,  records  and  as- 
sets of  every  description  of  sacfa  bank  or  trust 
o^mpan^  and  hold  the  same,  and  no  action  or 
proceedmg  shall  be  commenced  or  maintained 
for  the  recovery  of  the  possession  of  said  books, 
records  and  assets,  or  to  require  a  lien  there- 
on except  in  the  proceedings   of  the  district 


court  having  Jurisdiction  over  the  winding  up 
of  the  affairs  of  said  bank  or  trust  company. 
The  bank  commissioner  shall  at  once  proceed 
to  collect  all  debts,  dues  and  claims,  and  to 
sell  or  compound  all  doubtful  debts,  and  to  sell 
all  real  and  personal  property,  on  such  terms  as 
the  court  shall  direct,  said  bank  commission- 
er shall  pay  over  all  money,  by  him  received 
under  the  order  of  the  court. 

"Sec  74.  To  carry  out  the  provisions  of  sec- 
tions 72  and  73,  the  bank  commissioner  is  here- 
by authorized,  and  it  is  made  bis  duty,  to  take 
charge  of  sodi  bank  or  trust  company  per8<m- 
ally  or  by  his  deputy,  or  by  a  special  deputy 
appointed  by  the  Commissioner  for  that  specific 
purpose  J  and  the  person  so  taking  charge  of 
the  affairs  of  any  such  bank  or  trust  company 
shall  give  a  good  and  sufiicient  bond  to  be  ap- 
proved b^  the  court.  All  expenses  inddent  to 
such  duties  as  are  hereby  imposed,  induding 
a  per  diem  not  to  exceed  ten  dollars  ($10), 
shall  be  paid  under  the  order  of  the  court  out 
of  the  assets  of  the  bank  or  trust  company 
whose  affairs  are  being  administered,  and  tbe 
moneys  so  received  shall,  after  providing  for  the 
compensation  of  a  special  depu^  and  all  in- 
ddental  expenses,  be  turned  into  the  state  treas- 
ury. Ihe  compensation  of  a  special  deputy, 
as  herein  provided  for,  shall  not  exceed  that 
allowed  regularly  appointed  deputies  connected 
with  the  banking  department." 

It  readily  appears  that,  if  tbe  capital  of 
a  bank  is  found  to  be  impaired  and  Its  de- 
pleted condition  does  not  amount  to  Insolven- 
cy, it  becomes  the  duty  of  the  commissioner 
to  give  the  notice  provided  for  In  section  72, 
but  if  he  should  become  satisfied  that  it  has 
unlawfully  refused  to  pay  its  depositors,  or 
that  it  has  become  Insolvent,  it  Is  his  duty, 
although  the  law  says  he  may  do  so,  to 
forthwith  take  possession  of  its  books,  rec- 
ords, and  assets  as  provided  for  In  section  73. 
Where  power  Is  given  by  statute  to  public 
officers  In  permissive  language — as  that  they 
tnav  do  a  certain  thing — the  language  used 
will  be  regarded  as  peremptory  If  the  public 
interest  or  individual  rights  require  that  it 
should  be  so  regarded.  Supervisors  v.  United 
States,  4  Wall.  435,  18  I;.  Ed.  419;  Hayes  v. 
County  of  Los  Angeles.  99  CaL  74,  33  Pac. 
766 ;  State  v.  K«it,  4  N.  D.  677,  62  N.  W.  e31« 
27  L.  R.  A.  686;  Ralston  r.  Crittenden  (C.  G.) 
13  Fed.  608. 

There  was  abundant  evidence  to  Justify 
the  Jury  in  reaching  tbe  conclusion  that  on 
October  27, 1911,  Piatt  was  satisfied  the  bank 
was  insolvent,  and  it  Is  undisputed  that  he 
did  not  take  possession  of  Its  books,  records, 
and  assets  until  December  19th  following; 
also  that  In  the  meantime  the  persons  for 
whose  use  and  benefit  this  action  was  brought 
deposited  their  money  tberdn,  taid  that  a 
considerable  part  of  it  was  lost. 

[4]  The  law  Invests  the  bank  commissioner 
with  discretion  while  he  la  making  his  in- 
vestigation and  up  to  the  point  where  he 
reaches  the  conclusion  and  becomes  satisfied 
that  the  bank  has  nnlawfully  refused  to  pay 
its  depositors  or  has  become  Insolvent,  but 
at  this  point  his  discretion  ends,  and  It  be- 
comee  his  mandatory  duty  to  close  It,  a  duty 
the  failure  to  perform  which  renders  him 
and  the  surety  upon  hla  official  bond  liable 
to  deposltora  who  lose  their  money  as  a  di- 
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rect  resfult  thereof.    State  v,  American  Sure- 
ty Oo.,  26  Idaho,  662,  145  Pac.  1097. 

[i]  In  their  motion  for  a  directed  verdict 
appellants  also  raised  the  question  of  the 
validity  of  section  73,  aboye  quoted.  They 
contend  that  the  law  under  consideration 
contemplates  that  a  court  proceeding  must 
first  be  Instituted  by  the  bank  commissioner 
before  he  takes  possession  of  the  books,  rec- 
ords, and  assets  of  a  bank  or  trust  company 
found  by  him  to  be  insolvent  or  which  has 
nnlawfally  refused  to  pay  Its  depositors; 
that  the  theory  of  respondents  Is,  In  efCect, 
that  it  Is  the  duty  of  the  bank  commissioner, 
upon  becoming  satisfied  of  one  or  more  of 
the  above-mentioned  facts,  to  Immediately 
take  charge  vdthout  Instituting  a  proceeding 
in  conrt  to  procnre  Judicial  authority  so  to 
do.  It  is  appellants'  further  contention  that, 
if  said  sections  72  and  73  are  construed  to  au- 
thorize the  commissioner  to  seize  the  proper- 
ty and  wind  up  the  affairs  of  the  bank  with- 
out any  Judicial  proceedings,  then  these  sec- 
tions are  in  violation  of  the  fourteenth  amend- 
ment of  the  Constitution  of  the  United  States 
and  of  section  13,  art  1,  and  sections  2  and  13, 
art.  5,  of  the  Constitution  of  Idaho.  We  are 
not  in  accord  with  appellants'  contention. 
Clearly  section  72  of  the  act  in  question  con- 
templates that  the  bank  commissioner  shall, 
under  the  circumstances  described  therein, 
act  under  the  direction  of  the  district  court. 
It  is  clear  that  sections  73  and  74  contemplate 
that  under  circumstances  described  in  section 
73  he  gliall  first  take  charge  of  the  bank,  and 
then  proceed  In  the  district  court  to  wind  up 
its  affairs.  It  appears  from  the  record  in 
this  case  that  Platt  did  neither  of  these 
things,  bat  permitted  the  bank,  without  in- 
terference upon  his  part,  although  he  knew 
it  to  be  in  an  insolvent  condition,  to  continue 
business  for  a  period  of  1  month  and  23  days 
and  to  receive  deposits  of  the  persous  upon 
whose  behalf  this  action  was  prosecuted. 

[6]  Appellants  urge  that,  since  it  appears 
there  may  and  probably  will  be  other  moneys 
distributed  to  the  creditors  of  the  bank  when 
its  assets  can  be  realized  upon,  this  action 
is  prematurely  brought,  and  cannot  be  main- 
tained until  the  loss  of  each  depositor  has 
been  determined  after  the  affairs  of  the  bank 
hare  been  wound  up.  It  does  not  appear  that 
this  contention  was  made  In  the  district 
court,  and  the  question  cannot  be  raised  for 
the  first  time  upon  appeal.  Atkinson  v.  Sing- 
er Mfg.  Co.,  14  Mlsa  Rep.  630,  35  N.  Y. 
>Supp.  117;  Logan  v.  Slade,  28  Fla.  689,  10 
South.  25;  Johnson  v.  Meyer,  64  Ark.  442, 16 
8.  W.  123.  Furthermore,  should  additional 
funds  arise  from  the  disposal  of  such  assets 
as  still  remain  in  the  hands  of  the  receiver, 
(he  surety  oomimny,  upon  payment  of  the 
Judgment,  may  be  subrogated  to  the  rights 
of  the  persons  In  wboae  behalf  this  action  is 
bion^t 

Appellants  complain  that  the  Judgment  in- 
cludes interest  from  the  date  of  closing  the 
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bank,  and  that  Interest  should  only  be  allow- 
ed as  against  the  surety  from  the  date  of 
demand  upon  it.  It  is  alleged  in  the  com- 
plaint and  admitted  in  the  answer  that  it 
would  have  been  useless  and  vatn  to  have 
demanded  payment  of  the  claims  here  sued 
upon  from  Platt ;  that  he  would  have  refused 
to  pay  and  was  unable  to  do  so ;  that  a  de- 
mand was  made  upon  the  surety  for  payment 
and  wai-i  refused,  but  no  date  of  demand  is 
fixed,  and  none  is  shown  in  the  evidence. 

it  is  contended  that  the  following  instruc- 
tion given  by  the  trial  judge  is  erroneous: 

"If  you  find  for  the  plaintiff  on  any  of  the 
causes  of  action,  the  measure  of  damages  will 
be  the  amount  deposited  by  any  of  the  parties 
beneficially  interested  between  the  time  when 
you  find  that  the  defendant  Piatt  became  satis- 
ned  that  the  bank  was^  insolvent  or  had  failed 
to  pay  its  deixraitors  in  accordance  with  tlie 
terms  of  their  deposits  and  failed  to  dose  the 
bank,  if  you  so  find,  and  the  time  'vhen  the 
bank  was  closed,  minus  any  amount  which  you 
find  such  depositors  have  received  as  a  di\'idend, 
or  drew  out  before  the  bank  closed,  with  inter- 
est upon  such  amount  in  the  sum  of  7  per  cent, 
per  annum  from  the  time  of  the  respective  de- 
posits." 

Tliere  is  error  In  the  Instruction  above 

quoted,  In  that  it  comtemplates  the  collection 
of  interest  upon  the  amount  of  each  deposit 
made  between  the  date  Platt  should  have 
closed  the  bank  and  the  date  he  did  close  it 
from  the  time  of  the  deposit.  Interest  is  only 
allowable  from  the  date  the  bank  was  closed. 
This  error  was  cured  by  the  verdict,  for 
it  appears  that  the  Jury  allowed  Interest  up- 
on these  deposits  from  the  date  of  the  clos- 
ing of  the  bank,  instead  of  from  the  dates 
the  deposits  were  made.  There  Is  lack  of 
harmony  among  the  authorities  as  to  the 
time  interest  begins  to  run  against  the  surety 
upon  a  bond.  It  is  decided  in  some  cases  that 
a  surety  is  not  liable  for  Interest  prior  to  de- 
mand made  for  payment,  and  that,  in  the  ab- 
sence of  such  demand,  the  Interest  period 
commences  with  the  filing  of  the  action  to  re- 
cover the  principal  debt.  Other  cases  hold 
that  interest  may  be  allowed  against  the  sure- 
ty from  the  date  of  the  breach  in  the  condi- 
tions of  the  bond,  even  though  by  so  doing 
the  Judgment  exceeds  the  amount  specified  in 
the  bond  as  the  penalty  thereof.  In  this  case 
the  amount  of  the  Judgment  is  less  than  the 
penalty  of  the  bond,  so  that  question  does  not 
arise  here. 

[7]  The  reasonable  rule  seems  to  be  that 
in  cases  of  this  kind,  where  the  amount  of 
the  claim  is  definite  and  certain  or  can  be 
readily  ascertained — of  a  character  not  wholly 
unliquidated — In  the  absence  of  a  stipulation 
In  the  bond  to  the  contrary,  and  In  the  ab- 
sence of  a  controlling  statutory  provision. 
Interest  begins  to  accumulate  as  against  the 
surety  at  the  same  time  as  against  the  princi- 
pal obligor.  If  a  breach  in  the  conditions  of 
a  bond  creates  a  debt  on  the  part  of  the  prin- 
cipal, it  becomes  the  debt  of  the  surety  as 
well,  and  if  It  is  unnecessary  to  make  de- 
mand upon  the  one  in  order  to  start  the  in- 


Digitized  by 


<^oogle 


194 


1S2  PACIFIC  RBPORTEIH 


(Idalio 


terest  period,  none  need  be  made  upon  the 
other.  Clark  v.  Wilkinson,  69  Wis.  543, 18  N. 
W.  481 ;  Whereatt  v.  Ellis,  103  Wis.  348,  79 
N.  W.  417,  74  Am.  St  Rep.  865 ;  Thomasen 
V.  Hall  Co.,  63  Neb.  777,  89  N.  W.  389,  57  L. 
R.  A.  303 ;  Lumber  Co.  v.  Peterson  &  Samp- 
8on,  124  Iowa,  599,  100  N.  W.  550. 

Each  depositor  was  entitled  to  receive  from 
the  bank  on  the  date  It  suspended  business 
the  full  amount  of  the  balance  due  on  his 
deposit  made  subsequent  to  October  27,  1911, 
and  Is  entitled  to  Interest  thereon  at  the 
rate  of  7  per  cent,  per  annum  from  the  date 
of  Its  suspension  until  paid.  A  depositor  has 
exactly  the  same  right  to  his  Interest  under 
these  circumstances  as  he  has  to  his  prin- 
cipal, and  the  loss  of  both  principal  and  In- 
terest, due  to  the  fallare  of  the  bank  com- 
missioner to  discharge  his  duty,  are  elements 
of  damage  of  which  his  fallare  is  the  prox- 
imate cause  and  are  covered  by  his  ofSdal 
Dond.  The  amounts  of  the  deposits  were 
definite  and  certain,  and  tender  of  payment 
might  have  been  made  by  Piatt  or  his  surety 
immediately  upon  the  failure  of  the  bank,  in 
wliich  event  no  interest  would  have  accumu- 
lated. 

Complaint  Is  made  that  the  court  refused 
to  give  to  the  Jury  certain  instructions  asked 
for  by  appellants;  that  the  instructions  giv- 
en did  not  clearly  state  the  law  particularly 
with  respect  to  the  Intent  and  motive  which 
actuated  Platt  in  neglecting  and  refusing  to 
close  the  bank  when  he  found  It  to  be  In- 
solvent. .  We  have  carefully  examined  these 
Instructions,  and  find  no  error  therein,  ex- 
cept the  one  above  quoted,  which,  as  hereto- 
fore Indicated,  was  cured  by  the  verdict 
Instructions  V  and  VI  contain  such  a  clear 
statement  of  the  law  relative  to  the  duty  of  a 
bank  commissioner  in  cases  of  this  kind  they 
will  be  here  quoted: 

"V.  Whenever  a  gttitute  imposes  certain  duties 
upon  an  executive  officer  like  a  bank  commis- 
sioner, and  directs  that  he  shall  use  his  discre- 
tion In  passing  npon  certain  matters,  he  la  not 
liable  for  a  mere  mistake  in  judgment  or  opin- 
ion committed  by  him  in  exercising  such  discre- 
tion. Accordingly,  if  the  bank  commissioner, 
in  the  exercise  of  his  discretion,  shall  merely 
make  a  mistake  in  passing  judgment  upon  the 
question  of  whether  or  not  the  capital  of  a  bank 
was  impaired  and  reduced  below  the  amount  re- 
quired by  law,  or  upon  the  question  as  to  wheth- 
er or  not  the  bank  had  unlawfully  refused  to 
pay  a  depositor  in  accordance  with  the  terms 
of  bis  deposit,  or  upon  the  question  as  to 
whether  said  bank  had  become  insolvent,  such 
bank  commissioner  would  not  be  liable  for 
such  mistake  in  judgment,  no  matter  what  might 
be  the  consequences. 

"VI.  However,  if,  upon  exercising  his  discre- 
tion and  using  his  own  judgment,  the  bank  com- 
missioner of  the  state  becomes  satisfied  in  his 
own  mind  that  any  bank  or  trust  company  has 
unlawfully  refused  to  pay  its  depositors  in  ac- 
cordance with  the  terms  of  their  deposits,  or 
that  such  bank  has  become  insolvent,  it  becomes 
his  duty  to  forthwith  take  possession  of  the 
books,  records,  and  assets  of  every  description 
of  such  bank  and  hold  the  same,  and  to  collect 
all  debts,  dues,  and  claims  and  sell  or  compound 
all  doubtful  debts  and  to  sell  all  real  and  per- 


sonal property  on  sncfa  terms  as  the  court  of 
said  judicial  district  shall  direct" 

[S]  Where  a  statute  imposes  a  duty  upon 
one  for  the  protection  and  benefit  of  others, 
and  does  not  invest  him  with  discretionary 
power  in  the  matter,  if  he  neglects  to  perform 
the  duty,  he  is  liable  to  those  for  whose  pro- 
tection the  statute  was  enacted  for  any  dam- 
age resulting  proximately  from  his  neglect, 
whether  he  be  actnated  by  malice,  a  corrupt 
motive,  or  otherwise.  Baxter  v.  Coughlln,  70 
Minn.  1,  72  N.  W.  707;  Tbroop  on  PabUc  Of- 
ficers, {  724. 

In  case  of  Amy  v.  Supervisors,  11  WalL 
136,  20  L.  Ed.  101,  Mr.  Justice  Swayne,  de- 
livering the  opinion  of  the  Supreme  Coart 
of  the  United  States,  said: 

"The  rule  is  well  settled  that,  where  the  law 
requires  absolutely  a  ministerial  act  to  be  done 
by  a  public  officer,  and  he  neglects  or  refuses 
to  do  such  act,  he  may  be  compelled  to  respond 
in  damages  to  the  extent  of  the  injury  arising 
from  his  conduct.  There  is  an  unbroken  cur- 
rent of  authorities  to  this  effect  A  mistake 
as  to  bis  du^  and  honest  intentions  will  not 
excuse  the  offender." 

It  follows  that  the  surety  upon  the  official 
bond  of  such  officer  given  to  secure  the  faith- 
ful performance  of  his  duty  is  also  liable. 
People  v.  Gardner,  56  Cal.  304;  People  v. 
Smith,  123  Cal.  70,  55  Pac  765;  State  v. 
American  Surety  Co.,  supra. 

We  find  no  reversible  error  in  the  record, 
and  the  judgment  of  the  trial  court  is  ac- 
cordingly affirmed.  Costs  are  awarded  to  the 
respondents. 

BUDGE,  J.,  concurs. 


WYLLIE   V.   KENT  et   aL 
(Supreme  Court  of  Idaho.     Oct  7,  1915.) 

Judgment    i3=>304  —  Coerection  —  Clebicai. 

Mistakes— Judicial  Bbrorb. 

Where,  through  mistake,  there  has  been  a 
failure  to  enter  the  judgment  pronounced,  the 
court  has  power  to  correct  the  matter  and  to 
order  the  proper  entry  made.  Clerical  mistakes 
can  be  corrected  in  this  manner,  but  judicial 
errors  can  only  be  remedied  by  motion  for  a 
new  trial  or  upon  appeaL 

[Ed.  Note. — For  other  cases,  see  Judgment 
Cent  Dig.  {  595 ;   Dec.  Dig.  <8=>304.] 

Appeal  from  District  Court  Custer  Coun- 
ty;   J.  M.  Stevens,  Judge. 

Suit  by  George  P.  WylUe  against  W.  W. 
Kent,  Water  Master,  and  others,  to  procure 
summary  adjudication  of  water  rights.  From 
judgment  for  defendants,  plalntUC  appeals. 
Reversed. 

Hansbrough  ft  Gagon,  of  Blackfoot  for 
appellant  Higgins  &  Ambrose  and  Chase  A. 
Clark,  all  of  Mackay,  for  respondents. 

MORGAN,  J.  This  action  was  commenced 
by  appellant  pursuant  to  the  provisions  of 
chapter  224,  Sess.  Laws  1911,  p.  708,  author- 
izing the  summary  adjudication  of  sucb  wa- 
ter rights  as  have  been  omitted  from  a  de- 
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cree  determining  tlie  piloilty  of  rights  to  tbe 
ase  of  water, 

Tbe  respondent  Kent  la  the  water  master 
who  has  charge  of  the  distribution  of  the 
waters  in  oontroTeTsy.  He  appeared  in  the 
action  by  general  demurrer,  and  thereafter 
defaulted.  In  response  to  the  published  no- 
tice provided  for  by  said  chapter  224,  the 
respondents  Alta  M.  Rockwell  and  C.  C.  Rock- 
well, her  husband,  appeared  and  filed  their 
answer  and  cross-complaint,  which  was  an- 
swered by  appellant  The  case  was  commenc- 
ed in  Custer  county,  and  was,  by  stipulation 
of  the  parties,  transferred  to  Bingham  coun- 
ty, where  It  was  tried  by  the  court  without 
a  Jury. 

On  August  2,  1913,  the  court  filed  its  find- 
ings, wherein  it  found,  among  other  facts, 
that  appellant  is  the  owner  of  the  W.  %  of 
the  S.  B.  %  and  the  S.  H  of  the  S.  W.  %, 
section  28,  township  7  N.,  range  25  B.  B.  M., 
tn  Custer  county,  Idaho;  that  the  land  is 
arid,  and  that  for  the  purpose  of  Irrigating 
it  appellant's  predecessor  in  interest  appro- 
priated all,  or  about  80  Inches  or  its  equiv- 
alent In  cubic  feet  per  second  of  time,  of  the 
water  of  what  is  known  as  Junction  Springs 
creek  or  Jensen  Springs  creek  (sometimes 
called  by  either  name,  and  which  wlU  here- 
after be  referred  to  as  Junction  Springs 
creek),  and  constructed  ditches  therefrom  to 
and  upon  his  land  for  the  irrigation  thereof; 
that  ever  since  that  time  appellant  and  his 
predecessor  in  Interest  have  continued  to  use 
the  entire  flow  of  the  stream  for  the  irriga- 
tion of  his  land,  except  in  the  year  1912, 
when  hindered  and  deprived  of  the  use  of  a 
portion  thereof  by  respondents ;  that  a  great- 
er portion  of  appellant's  land  is  of  a  porous 
and  gravelly  nature  and  requires  2  inches  of 
water  per  acre  to  properly  irrigate  it;  that 
about  90  acres  thereof  can  be  irrigated  from 
no  other  source  of  supply  than  the  stream  in 
question,  and  that  appellant  and  his  pred- 
ecessor have  never  had  sufUclent  water  by 
tlie  use  of  practically  all  of  the  available  sup- 
ply to  irrigate  the  90  acres  aforesaid ;  that 
appellant  and  his  predecessor  In  interest  in 
about  the  year  1900,  for  the  better  irrigation 
of  his  land,  built  a  small  reservoir;  that  he 
to  t&e  owner  and  entitled  to  the  use  and 
control  thereof  as  against  the  respondents 
and  all  other  persons :  and  that  the  respond- 
ents, nor  either  of  them,  have  any  interest 
therein. 

The  court  further  found  that  the  waters  of 
Junction  Springs  creek  and  of  Big  Lost  river 
were  decreed  by  the  district  court  in  the 
March,  1902,  term  thereof,  in  the  case  of  S. 
T.  Moe  et  al.  v.  Henry  Harger  et  aL,  and 
that  there  was  decreed  to  the  grantor  of  ap- 
pellant from  Big  Lost  river  the  use  of  100 
Inches  of  water  for  the  Irrigation  of  a  por- 
tion of  his  land,  and  by  inadvertence  and  mis- 
take the  use  of  only  40  Inches  of  the  flow  of 
said  creek,  instead  of  the  entire  flow  there- 
of, consisting  of  about  80  inches  of  water, 
decreed  to  him;   that  appellant  and  his 


predecessor  in  interest  hare  ever  since  the 
date  of  the  decree  down  to  the  year  1912 
continued  to  use  the  whole  flow  of  the  creek 
for  the  irrigation  of  his  land,  and  that  all 
of  it  is  absolutely  necessary  for  that  pur- 
pose, and  appellant's  right  to  the  use  of  80 
inches  of  water  therefrom  is  prior  and  supe- 
rior to  the  rights  of  respondents,  or  either  of 
them. 

The  court  further  found  that  the  respond- 
ent Alta  M.  Rockwell  is  the  owner,  subject  to 
the  paramount  title  of  the  United  States,  of 
the  N.  B.  14  of  section  28,  township  7  N., 
range  25  E.  B.  M.,  in  Custer  county,  Idaho; 
that  her  land  is  arid,  and  that  for  the  pur- 
pose of  irrigating  the  same  her  predecessor 
in  Interest  filed  in  the  office  of  the  state  en- 
gineer an  application  for  a  permit  to  appro- 
priate the  waters  of  said  creek;  that  the 
permit  was  allowed  with  date  of  priority  of 
April  27, 1910;  and  that  under  and  by  virtue 
thereof  she  is  entitled  to  the  use  of  the  flow 
of  the  waters  of  the  creek  up  to  the  amount 
of  her  appropriation,  to  wit,  160  inches  there- 
of, or  its  equivalent  in  cubic  feet  per  second 
of  time,  after  appellant  has  received  40  inch- 
es in  addition  to  the  40  inches  already  de- 
creed In  case  of  Moe  et  aL  v.  Harger  et  al. — 
in  all,  80  inches  of  water— appellant's  right 
being  prior  and  superior  to  the  right  of  the 
respondent  Alta  M.  Rockwell. 

The  conclusions  of  law  and  decree  follow- 
ed the  findings  of  fact  and  awarded  to  ap- 
pellant the  use  of  40  inches  of  water  of 
Junction  Springs  creek,  being  40  inches  in 
addition  to  that  theretofore  decreed  to  him, 
or  80  inches  in,  all.  The  appellant  was  also 
decreed  to  be  the  absolute  owner  of  and  en- 
titled to  the  possession  of  the  reservoir  men- 
tioned In  the  findings  of  fact,  and  respond- 
ents were  peri)etuaUy  enjoined  from  in  any 
manner  interfering  with  appellant's  right  to 
the  use  of  the  water  or  to  the  use  and  en- 
joyment and  ownership  of  the  reservoir.  The 
respondent  Alta  M.  Rockwell  was  decreed  a 
right  to  the  use  of  the  flow  of  all  the  flood 
waters  of  the  stream  for  the  irrigation  of 
her  land  up  to  160  inches  after  appellant 
has  received  the  waters  decreed  to  him ;  re- 
spondent's right  to  any  water  being  subse- 
quent and  inferior  to  the  right  of  appellant 

On  September  15,  1913,  respondents  filed  a 
motion  to  modify  and  amend  the  Judgment 
and  decree  and  findings  of  fact  and  conclu- 
sions of  law,  alleging  that  errors  had  inad- 
vertently been  made  therein.  After  a  hear- 
ing the  court,  on  January  21,  1914,  made  an 
order  granting  the  motion,  and  made  and 
filed  amended  findings  of  fact  conclusions  of 
law,  and  decree  differing  from  those  former- 
ly made  and  filed  in  the  following  important 
particulars:  In  the  modified  findings  it  is 
found  that  appellant's  land  requires  one  inch 
of  water  per  acre  for  the  proper  irrigation 
thereof;  that  at  the  time  of  the  decree  in 
case  of  Moe  et  aL  v.  Harger  et  al.,  award- 
ing to  appellant's  predecessor  in  Interest  the 
use  of  40  inches  of  the  waters  of  Jnnctlmi 
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Springs  cre^  appdUmfs  predecessor  in  In- 
terest bad  50  acres  of  land  under  cultivation 
which  was  irrigated  from  the  creek,  and  that 
no  land  In  addition  thereto  has  since  been 
cultlTated ;  that  the  creek  flows,  in  the  irri- 
gation season,  about  220  Inches  of  water, 
since  having  been  cleaned  out  and  increased 
by  the  respondent  Alta  M.  Rockwell;  that 
since  the  date  of  the  decree  aforesaid  the 
appellant  and  his  predecessor  in  Interest 
have,  down  to  the  year  1012,  continued  to 
use  60  inches  of  the  flow  of  the  creek,  which 
is  now  absolutely  necessary  for  the  irrigation 
of  his  land  and  that  the  right  to  the  use 
thereof  is  prior  In  time  and  superior  to  the 
right  of  the  respondents;  that  the  respond- 
ent Alta  M.  Rockwell  is  entitled  to  the  use 
of  the  flow  of  the  waters  of  the  stream  up  to 
160  Inches  after  the  appellant  has  received 
20  inches  of  the  flow  thereof  in  addition  to 
the  40  inches  already  decreed,  or  60  inches 
of  water  in  alL 

The  amended  conclusions  of  law  and  de- 
cree follow  the  amended  findings  of  fact,  and 
award  to  appellant  the  prior  right  to  the  use 
of  00  Inches,  and  to  respondent  Alta  M.  Rock- 
well is  awarded  a  right  8ubse<iuent  to  that 
of  appellant  to  the  use  of  160  Indies  of  the 
waters  of  the  stream.  In  the  amended  find- 
ings of  fact,  conclusions  of  law,  and  decree 
no  disposition  is  made  of  the  reservoir. 
From  the  order  of  the  court  amending  the 
decree  and  from  the  decree  so  amended,  this 
appeal  Is  taken. 

It  is  a  well-established  rule  tbat  where, 
through  mistake,  there  has  been  a  failure  to 
enter  the  Judgment  pronounced,  the  court  has 
power  to  correct  the  matter  and  to  order  the 
proper  entry  made.  Clerical  mistakes  can  be 
corrected  in  this  manner,  but  Judicial  errors 
can  only  be  remedied  by  motion  for  a  new 
trial  or  upon  appeal.  23  CSfc.  866 ;  Bgan  v. 
Egan,  90  CaL  15,  27  Fac.  22. 

While  It  is  recited  by  way  of  preface  to 
the  amended  findings  of  fact,  conclusions  of 
law,  and  decree  that  the  court  had,  on  the 
30th  day  of  July,  1913,  through  inadvertence 
and  mistake,  rendered  its  findings  of  fact 
and  conclusions  of  law  and  ordered  that 
Judgment  be  entered  accordingly,  no  explana- 
tion Is  made  in  the  record  as  to  how  the  mis- 
takes occurred.  The  discrepancies  between 
the  original  and  amended  findings,  conclu- 
sions, and  decrees  are  so  many  and  so  broad 
we  are  unable,  in  the  absence  of  a  showing 
explaining  them,  to  determine  that  the  re- 
citals In  the  original  documents,  wherein 
they  fall  to  coincide  with  those  subsequent- 
ly mode,  were  mere  clerical  mistakes,  and 
chat  the  amendments  were  not  the  result  of 
an  effort  on  the  part  of  the  trial  Judge  to 
correct  what  he  deemed  to  be  Judicial  er- 
rors. No  assistance  is  to  be  had  from  the 
transcript  of  the  testimony,  since  the  evi- 
dence is  very  contradictory,  and  might  be 
held  to  support  either  the  original  or  amend- 
ed decree. 


In  view  of  the  oonditton  of  this  record,  we 
have  concluded  to  remand  this  case  to  the 
district  court  for  a  trial  de  novo  and  to 
award  no  costs  upon  appeal. 

The  Judgment  and  order  appealed  from 
are  reversed,  and  a  new  trial  granted.  No 
costs  awarded. 

SULLIVAN,  C.  X,  and  BUDGE;  J.,  concur. 


STATE  v.  BUSTEE. 
(Supreme  Court  of  Idaho.    Oct  28,  1915.) 

1.  Homicide  <8=>1C4  —  Evidenoe  —  Phtbicak 
Condition  of  Deceased. 

Held,  that  the  court  did  not  err  in  permit- 
tine  the  state  to  introduce  evidence  of  the  phys- 
ical condition  of  the  deceased  at  the  time  of  the 
homicide. 

[Ed.  Note. — For  other  cases,  see  Homicide^ 
Cent.  Dig.  {  318;  Dec.  Dig.  <8=»164.] 

2.  HouiciDE  €=>  158— Evidence  ot  Thbeats— 
Admissibility— Pbobativx  Fosok. 

In  homicide  cases  threats  made  by  defend- 
ant are  generally  admitted  for  the  purpose  of 
proving  malice  on  his  part  against  the  deceas- 
ed with  the  killing  of  whom  he  is  charged ;  and, 
when  admissible,  their  weight  or  probative  force 
is  a  question  for  the  jury.  The  admission  of 
such  declarations  depends  upon  the  subsequent 
acts  of  the  defendant,  and  these  acts  must  be 
of  such  a  character  aa  to  lead  the  jury  to  be- 
lieve beyond  a  reasonable  doubt,  when  consider- 
ed in  connection  with  all  of  the  testimony  and 
the  circumstances  surrounding  the  commission 
of  the  crime,  that  the  defendant  at  the  time  he 
made  the  declaration  had  in  mind  the  deceased 
as  the  person  against  whom  he  entertained  mal- 
ice. 

[Ed.  Note. — For  other  cases,   see  Homidde, 
Cent.  Dig.  fg  293-296;   Dec.  Dig.  «=s>158.] 

3.  HoiaciDB      «=3l58  —  Evidence  —  Pbiob 
Threats. 

Where  subsequent  acta  of  the  defendant 
clearly  show  that  his  prior  declarations  had  no 
reference  to  such  subsequent  acts,  it  is  error 
for  the  court  to  admit  those  declarations.  And 
this  is  particularly  true  when,  by  reason  of  such 
declarations,  anoUier  and  distinct  criminal  of- 
fense is  proved. 

[Ed.  Note. — For  other  cases,   see  Homicide, 
Cent.  Dig.  H  293-296;   Dec.  Dig.  «=»158.] 

4.  Homicide  ®=3l58— Evidence  07  Thbeats 
— Admissibilitt. 

The  true  rule  is  that  the  drcnmstancea 
themselves  in  connection  with  the  tlireat  must, 
with  a  reasonable  degree  of  certainty,  establish 
the  fact  that  appellant  alluded  to  or  directed 
the  threat  in  question  against  the  deceased,  be- 
fore it  can  be  admitted  in'  evidence  against  him ; 
and,  if  the  circumstances  in  proof  leave  this 
matter  in  doubt,  that  doubt  must  l>e  solved  in 
favor  of  the  defendant  and  the  threat  excluded. 

[Ed.  Note.— For   other   cases,   see  Homicide. 
Cent  Dig.  §g  293-296;  Dec.  Dig.  <8=>158.] 

6.  Homicide  ®=>23 — Mtjrdeb  in  the  Second 
Deqbee— Malice  AroRETnouoHT. 

In  the  absence  of  proof  of  malice  afore- 
thought, a  conviction  of  murder  in  the  seoond 
degree  cannot  be  sustained. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  {{  85,  89,  40;  Dec.  Dig.  «=>23.] 

6.  Criminal  Law  €=369— Evidence  of  0th- 
EB  Offenses — Admissibility. 

Held,  under  the  facts  in  this  case,  that  the 
'  court  committed  reversible  error  in  permitting 
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the  testimony  of  witnesB  Weeie  to  go  to  the 
jnry. 

[Ed.  Note.— For  other  cases,  aee  Criminal 
Law,  Cent  T)ig.  {f  822-324;  Dec  Di«.  «=> 
369.J 

7.  Inbtbuoiions. 

Section  7886,  Rev.  Codes,  provides:  "Ei- 
ther party  may  present  to  the  court  any  writ- 
ten charge  and  request  that  it  be  given.  If  the 
conrt  thinks  it  correct  and  pertinent,  it  must 
be  given ;  if  not,  it  must  be  refused.  Upon 
each  charge  presented  and  given  or  refused,  the 
court  must  indorse  and  sign  its  decision.  If 
part  be  given  and  part  refused,  the  court  mast 
distinguish,  showing  by  the  indorsement  what 
part  of  the  diarge  was  given  and  what  part 
refused." 

8.  Deubbbations  ov  Jttbt— iHSTBironoiis. 

Section  7902.  Sev.  Codes,  as  amended  by 
Xiaws,  1911,  p.  48,  provides:  "Upon  retiring 
for  deliberation,  the  jury  may  take  with  them 
all  exhibits  and  all  papers  (except  depositions) 
which  have  been  received  in  evidence  in  the 
cause,  or  copies  of  such  public  records  or  private 
documents  given  in  evidence  as  ought  not,  in 
the  opinion  of  the  court,  to  be  taken  from  the 
person  having  them  in  possession.  They  may 
also  take  with  them  the  written  instructions 
given  and  notes  of  the  testimony  or  other  pro- 
ceedings on  the  trial,  taken  by  themselves  or 
any  of  them,  but  none  taken  by  any  other  per- 
aon." 

9.  Ckihihai,  Law  9:91174— Apfkai/—Obourd 

rOB  RbVEESAI/— iNSTBtTCnONS. 

Held,  that  it  was  reversible  error  for  the 
court  to  permit  instructions  to  go  to  the  jury 
which  it  had  theretofore  concluded  were  not  cor- 
rect or  j)ertinent,  as  such  action  was  seriously 
prejudicial  to  the  defendant. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §f  8170-S178;   Dec.  Dig.  «=» 

Appeal  from  District  Court,  Lembl  Coun- 
ty;  J.  M.  Stevens,  Judge. 

Guy  Buster  was  convicted  of  murder  in 
tbe  second  degree,  and  appeals.    Reversed. 

F.  J.  Cowen,  of  Blackfoot,  and  W.  H.  Hol- 
den  and  B.  M.  Holden,  both  of  Idaho  Palls, 
for  appellant  J.  H.  Peterson,  Atty.  Gen., 
and  T.  C.  Coffin  and  Herbert  Wing,  Asst. 
Attys.  Gen.,  O.  W.  Padgbem,  of  Gooding,  and 
John  R  Bees,  of  Salmon,  for  tbe  State. 


BUDGEi,  J.  The  defendant  was  charged 
by  information  filed  May  1,  1913,  by  the 
prosecnting  attorney  of  Lemhi  county,  with 
tbe  crime  of  murder  in  the  first  degree,  re- 
sulting from  the  death  of  Henry  Brown  near 
tbe  Tillage  of  North  Fork,  in  Lemhi  county, 
on  AprU  17, 1913.  On  0<!ftober  10,  1913,  after 
a  trial  in  the  district  court,  a  verdict  was 
tendered  by  the  jury  finding  the  defendant 
gnilty  of  murder  In  the  second  degree.  On 
October  17,  1913,  the  defendant  was  sent^ic- 
ed  to  imprisonment  In  the  state  penitentiary 
for  not  less  than  10  nor  more  than  30  years. 
Notice  of  Intention  to  move  for  new  trial 
and  motion  for  new  trial  were  thereafter 
duly  made  and  by  the  court  overruled.  This 
is  an  appeal  from  the  order  of  the  court  over- 
mllng  defendant's  motion  for  new  trial  and 
from  the  judgment 


The  facts,  briefly  stated,  are  as  follows: 

On  the  night  of  the  homicide  the  appeUant 
met  Mrs.  Allie  Agee  at  his  sister's  home, 
near  what  is  known  as  tbe  North  Fork  post 
ofllce;  and  shortly  thereafter,  on  the  same 
evening,  he  met  her  again  on  the  highway 
not  far  from  his  sister's  home.  The  appel- 
lant, in  company  with  Mrs.  Agee  and  her 
son,  walked  down  the  road  in  the  direction 
of  tbe  home  of  the  deceased,  and  when  with- 
in about  three-fonrths  of  a  mile  of  the  Brown 
residence  they  met  the  deceased  coming  In 
the  direction  of  North  Fork  post  ofllce. 
There  Is  some  slight  conflict  in  the  testimony 
given  by  Mrs.  Agee  and  her  son.  However, 
in  the  main,  they  both  agree  on  what  happen- 
ed at  the  time  of  the  bomldde. 

Mrs.  Agee  testified  that  she  was  walking 
between  her  son  and  the  appellant ;  that  her 
son  saw  Mr.  Brown  first,  and  that  he  was 
walking  towards  them;  that  they  walked 
along  until  they  met  him,  whereupon  the  ap- 
pellant stepped  back  a  little  so  the  deceased 
might  pass,  and  said,  "Good  evening;"  that 
tbe  deceased  walked  along,  and  when  he  got 
even  with  appellant  he  raised  his  cane  and 
said  to  the  appellant,  "Take  a  walk;"  that 
tbe  appellant  stepped  back  a  few  steps,  and 
the  deceased  began  hitting  at  him  with  a 
cane,  and  said,  "Take  a  walk,"  several  times, 
and  contlnned  hitting  at  the  appeUant ;  that 
tbe  appellant  said,  "Don't,  Mr.  Brown,"  or 
words  to  that  effect,  several  times ;  that  the 
deceased  kept  on  striking  appellant,  and  ap- 
pellant finally  staggered  from  the  effect  of 
the  blows,  and  immediately  thereafter  fired 
tbe  pistol  two  or  more  times,  and  when  he 
fired  the  last  shot  the  deceased  fell  to  the 
ground ;  that  she  never  heard  the  appeUant 
make  any  remarks  about  Mr.  Brown  express- 
ing a  feeling  of  enmity  towards  him. 

Walter  Agee  testified  that  when  he  first 
saw  Mr.  Brown  he  was  rising  to  his  feet; 
that  he  was  "kinder  sitting  on  his  heels"; 
that  he  had  a  cane  in  his  hand  when  the 
witness  first  saw  him ;  that  he  (the  witness) 
could  not  distinctly  see,  but  it  looked  to  him 
as  If  Mr.  Brown  was  carrying  the  cane  about 
the  center;  that  he  had  hold  of  the  cane 
at  the  lower  end  jnst  a  few  feet  before  he 
reached  them ;  that  when  Mr.  Brovra  came 
up  to  where  they  were  the  ai^eUant  said, 
"Good  evening,  Mr.  Brown ;"  that  Mr.  Brown 
stepped  up  and  struck  him,  and  said,  "You 
take  a  walk,  young  man;"  that  Mr.  Brown 
bit  the  appellant  around  the  bead  and  shoul- 
ders, and  continued  striking  at  him  while  the 
appellant  was  going  backwards  saying  "Don't, 
Mr.  Brown  ;'7  that  Mr.  Brown  continued 
striking  until  the  cane  broke,  and  then  the 
witness  heard  the  shots,  and  Mr.  Brown  fell ; 
that  he  did  not  see  the  cane  when  it  broke, 
but  heard  it  break;  that  after  the  cane 
broke  Mr.  Brown  continued  striking  tbe  de- 
fendant with  the  end  be  held  in  bis  band; 
that  appellant  was  on  the  upper  side  of  the 
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road  at  the  time  of  the  shooting;  and  that 
the  witness  saw  the  appellant  stagger  back- 
wards while  being  struck:  with  the  cane  held 
by  the  deceased. 

The  appellant,  inunedlately  after  the  homi- 
cide, returned  to  his  home  at  North  Fork  and 
telephoned  the  sheriff,  informing  him  that  he 
had  shot  the  deceased.  He  was  subsequently 
arrested  by  the  sheriff  at  his  home,  and,  to- 
gether with  the  sheriff,  Dr.  Hanmer,  and  Mr. 
Dobler,  proceeded  to  the  place  of  the  homi- 
cide. 

The  Sheriff  at  the  trial  testified,  among 
other  things,  that  they  found  the  piece  of 
oane  in  the  hand  of  the  deceased  lying  under 
him,  and  the  other  piece  of  the  cane  was 
back  some  12  feet  from  the  deceased  down 
the  road  In  the  direction  from  which  he  bad 
come. 

Dr.  Hanmer  testified,  among  other  things, 
tliat  the  appellant  said  upon  the  occasion  of 
their  rlslt  to  the  scene  of  the  homicide  that 
he  was  hurt  over  the  head  and  on  bis  arm, 
and  that  he  made  an  examination  to  ascer- 
tain the  extent  of  appellant's  Injuries,  and 
found  a  bruise,  and  a  few  hours  later  a  blue 
and  black  spot,  on  the  left  temple,  and  a 
bruise  on  the  left  forearm,  and  that  the  arm 
was  slightly  swollen. 

There  is  some  other  testimony  in  the  rec- 
ord that  corroborates  in  part  the  testimony 
given  by  the  witnesses  Agee,  which  we  do 
not  deem  necessary  to  recite  in  this  state- 
ment of  the  facta 

Counsel  for  appellant,  in  their  brief,  rely 
upon  nine  specifications  of  error.  However, 
as  the  first  three  assignments  of  error  were 
not  inslst«d  upon  during  the  argument  be- 
fore this  court,  it  will  be  unnecessary  to  dis- 
cuss them  separately.  But  we  have  care- 
fully examined  each  of  these  assignments  of 
error,  and  find  no  merit  in  them. 

[1]  Appellant  contends,  in  support  of  his 
fourth  assignment  of  error,  that  the  court 
erred  In  permitting  testimony  to  be  Intro- 
duced, over  the  objection  of  the  appellfint, 
of  the  physical  condition  of  the  deceased  at 
the  time  of  the  homicide,  for  the  reason  that 
the  state  failed  to  prove  that  appellant  had 
knowledge  of  the  deceased's  physical  condi- 
tiaa  at  that  time.  This  objection,  however, 
has  been  determined  adversely  to  counsel's 
contention  in  the  case  of  State  v.  Crea,  10 
Idaho,  88,  76  Pac.  1013,  where  the  court  held 
that: 

"The  correct  rule  in  such  cases  is  that  the 
strength  and  physical  condition  of  the  deceased 
and  the  defendant  at  the  time  of  the  homicide 
may  be  shown." 

See,  also,  People  y.  Webster,  139  N.  Y.  73, 
34  N.  B.  730;  Qnnter  v.  State,  111  Ala.  25, 
20  South.  632 ;  Mott  v.  State  (Tex.  Civ.  App.) 
61  S.  W.  368;  Wllklns  v.  State,  98  Ala.  1, 
13  South.  312,  66  Am.  St  Kep.  17 ;  Hlnch  v. 
State,  26  Ga.  699 ;  and  State  T.  Beckner,  194 
Mo.  281,  91  S.  W.  892,  3  L.  R.  A.  (N.  S.)  636. 

It  therefore  follows  that  the  court  did  not 
err  in  the  admlsslcMi  of  this  proof. 


Appellant's  fifth  assignment  of  error  In- 
volves the  same  question  es  that  relied  upon 
In  the  fourth,  which  we  have  just  dispos- 
ed of. 

[2-4]  Appellant  contends,  under  bis  sixth 
assignment  of  error,  that  the  court  erred  in 
permitting  testimony  to  be  Introduced  in  be- 
half of  the  state  in  regard  to  an  tUleged  dif- 
ficulty between  appellant  and  one  Simon 
Weese,  a  witness  for  the  state,  who  testified, 
Inter  aUa: 

That  be  had  a  conversatioiif  with  the  appel- 
lant a  day  before  the  Idlline,  near  the  North 
Fork  post  office.  That  Mr.  Brown's  name  was 
mentioned  alone  towards  the  last  part  of  the 
conversation.  Iliat  the  appellant  came  and  said 
to  him,  "'Are  you  working?'  I  says,  'Yes;' 
and  finally  he  says,  'Do  you  think  the  ram  will 
work?'  and  I  says,  'Yes;  it  oujAt  to;  it  has 
worked  before;'  and  I  says,  'Well,  I  believe 
I  wiU  have  a  drink  and  light  my  pipe  before  I 
go  up  there  and  go  to  corking  in  the  flume ;'  and 
so  I  went  on  and  was  standing  looking  up  in  the 
flume.  That  was  about  all  the  conversation  we 
had  just  then.  At  the  time  I  was  looking  up 
at  the  flume  he  says,  'Weese,'  then  I  got  it  a 
couple  or  three  times.  He  [defendant]  says, 
'I  will  learn  you  to  call  me  a  pimp,'  and  I 
told  him  that  I  never  called  him  a  pimp,  and 
he  says,  'You  have  been  talking  about  me  to  Mr. 
Brown  and  Mrs.  Agee.'  I  says,  *I  never  said 
nothing  about  you  to  Mr.  Brown ;'  but  I  told 
Mr.  Brown  that  Mrs.  Agee  must  be  very  soft,  or 
have  a  soft  place  about  her,  to  talk  to  a  young 
man  like  Guy  [meaning  the  defendant].  Then 
he  says,  'Weese,  I  hated  to  hit  an  old  man  like 
you,  but  I  bad  it  to  4o.'  He  says,  'You  are 
not  the  only  one  I  have  got  to  round  up;  I 
have  got  several  more,  and  some  of  them  will 
get  it  a  damn  sight  worse  than  you  did.' " 

Counsel  for  appellant  objected  to  the  in- 
troduction of  this  testimony,  for  the  reason 
that  It  was  not  connected  in  any  manner  with 
the  charge  upon  which  appellant  was  tried, 
and  that  it  was  prejudicial  to  appellant,  and 
calculated  to  create  a  feeling  of  deep  dislike 
or  even  hatred  of  him  in  the  minds  of  the 
jury.  It  amounted  to  another  charge  against 
the  appellant,  and  suggested  to  the  jury  that 
he  was  a  loatbscMne,  demised,  and  bated 
creature. 

In  homicide  cases  threats  made  by  the  de- 
fendant are  generally  admitted  for  the  pur- 
pose of  proving  malice  on  bis  part  against 
the  deceased  with  the  killing  of  whom  be  is 
charged ;  and,  when  admissible,  their  weight 
or  probative  force  is  a  question  for  the  jury. 
The  admission  of  such  declarations  depends 
upon  the  subsequent  acts  of  the  defendant, 
and  these  acts  must  be  of  such  a  character 
as  to  lead  the  jury  to  believe  beyond  a  rea- 
sonable doubt,  when  considered  in  connec- 
tion with  all  of  the  testimony  and  the  Cir- 
cumstances surrounding  the  commission  of 
the  crime,  that  the  defendant  at  the  time  he 
made  the  declarations  had  In  mind  the  de- 
ceased as  the  person  against  whom  he  en- 
tertained malice.  Thus,  where  the  subse- 
quent acts  of  the  defendant  clearly  sbow 
that  bis  prior  declarations  had  no  reference 
to  su<di  subsequent  acts,  it  Is  error  for  the 
court  to  admit  those  declarati<»s  in  evidence. 
And  this  is  particularly  tnie  when,  by  raa- 
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son  of  tbe  admission  of  ewSi  declarations,  an- 
other and  distinct  criminal  offense  Is  proved 
(Walker  v.  State,  44  Tex.  Or.  B.  669,  72  S. 
W.  997),  or  wbere  it  affirmatively  appears 
that  the  Incident  Itself  wonld  not  tend  to 
prove  any  feeling  of  enndty  on  the  part  of 
the  appellant  towards  the  deceased,  such  as 
to  warrant  the  Jury  In  Inferring  that  the  sub- 
sequent homicide  was  malicious  and  pre- 
meditated, and  that  the  particular  violence 
threatened  was  not  against  the  deceased  per- 
sonally, but  was  a  general  declaration,  and 
not  of  such  a  character  as  to  indicate  that 
the  appellant  intended  to  take  the  life  of  the 
deceased.  On  the  other  hand,  had  it  been  es- 
tablished that  the  deceased  was  one  of  a 
class  against  whom  the  threat  was  directed, 
or  that  the  appellant  within  a  reasonable 
time  after  making  the  threat  attacked  the  de- 
ceased, a  different  rule  would  apply.  Bird 
▼.  United  States,  180  U.  S.  356,  21  Sup.  Ct 
403,  45  Ll  Ed.  570. 

Tbe  mere  fact  that  appellant  did  not  state 
In  his  conversation  with  Weese  that  the  de- 
ceased was  one  of  the  several  men  who  were 
to  be  punished  "a  damn  sight  worse  than"  he 
had  punished  Weese  would  not  make  his  dec- 
laration inadmissible  (State  v.  Laikins,  5 
Idaho,  200,  47  Pac.  945;  Benedict  v.  State, 
14  Wis.  42S ;  Jones  v.  State,  76  Ala.  8 ;  3ot- 
dan  V.  State,  79  Ala.  9;  Ford  v.  State,  71 
Ala.  385),  could  we  reconcile  that  declara- 
tion with  the  subsequent  acts  of  the  appel- 
lant. But  the  evidence  in  this  case  wholly 
falls  to  show  that  at  the  time  the  appellant 
and  Weese  had  their  altercation  the  appel- 
lant had  the  deceased  In  mind,  or  that  he 
entertained  malice  towards  him  when  he 
made  the  declaration.  This  evidence  clearly 
Indicates  that  appellant's  grievance  was  bas- 
ed solely  upon  alleged  false  reports  which  he 
claimed  had  been  carried  to  the  deceased  and 
Mrs.  Agee  by  Weese,  and  that  those  who  car- 
ried such  reports  were  the  persons  whom  ap- 
pellant bad  in  mind,  and  the  deceased  was 
not  one  of  them. 

In  the  case  of  Holley  r.  State,  39  Tex  Cr. 
R.  on  rehearing,  page  306,  40  S.  W.  on  page 
42,  it  was  said: 

"We  think  the  true  rule  is  that  the  circnm- 
•tancea  themselves,  in  connection  with  the 
threat,  must  with  a  reasonable  degree  of  cer- 
tainty establish  the  fact  that  appellant  alluded 
to  or  directed  the  threat  in  question  a^nst 
deceased  before  it  can  be  admitted  in  evidence 
against  him;  and,  if  the  circamstances  in  proof 
leave  this  matter  in  doubt,  that  doubt  mast  be 
solved  in  favor  of  the  defendant,  and  the  threat 
must  be  excluded." 

See,  also,  Godwin  ▼.  State,  88  Tex.  Cr.  B. 
466,  43  8.  W.  336. 

[B]  The  evidence  connected  with  tbe  homi- 
cide shows,  and  we  think  conclusively,  that 
the  appellant  was  not  the  aggressor ;  that  be 
sought  to  avoid  trouble  with  the  deceased ; 
tbat  he  was  attacked  by  the  deceased  in  the 
nighttime,  while  he  was  rightfully  upon  the 
public  highway,  without  any  provocation  or 
Justification;  that  be  was  beaten  over  tbe 
bead  witli  a  formidable,  though  not  neces- 


sarily deadly,  weapon  in  Qie  bands  of  the 
deceased;  and  that  he  was  Justified  in  de- 
fending himself  against  the  attack. 

[6]  The  witness  Weese  was  permitted  to 
testify  to  a  separate  and  distinct  offense  and 
to  relate  the  conversation  between  him  and 
the  appellant  that  had  no  reference  to  the  de- 
ceased, all  of  which,  we  think,  would  tend  to 
prejudice  the  appellant  in  the  minds  of  the 
Jury.  And,  while  the  general  rule  is  that 
extraneous  facts  and  crimes  are  sometimes 
admissible  when  they  go  to  show  the  intent, 
develop  the  res  gestae,  or  connect  the  defend- 
ant with  the  crime  for  which  be  Is  being 
tried,  we  are  of  the  opinion  that  the  testimo- 
ny elicited  from  witness  Weese  failed  to 
come  within  this  rule;  moreover,  tbat  such 
testimony  was  equivalent  to  informing  tbe 
Jury  that,  in  the  opinion  of  the  court,  appel- 
lant only  a  day  before  the  fatal  encounter 
bad  made  a  threat  to  take  the  life  of  the  de- 
ceased, and  it  was  calculated  to  supplement 
all  of  tbe  testimony  of  the  state's  witnesses 
in  an  effort  to  establish  the  fact  that  tbe  ap- 
pellant provoked  the  assault  for  the  pur- 
pose of  killing  the  deceased.  Such  testimony 
was  harmful  and  calculated  to  prejudice  ap- 
pellant as  to  his  theory  of  self-defense  before 
tbe  Jury.  Gasteel  v.  State,  73  Ark.  152,  83 
S.  W.  953 ;   State  t.  Swain,  68  Mo.  605. 

After  a  careful  consideration  of  all  the  evi- 
dence in  this  case,  we  do  not  feel  warranted 
in  holding  that  the  declaration  as  testified  to 
by  witness  Weese,  if  made  by  appellant,  was 
competent  proof  of  malice  or  premeditation 
on  his  part  to  take  the  life  of  the  deceased; 
and,  in  the  absence  of  proof  of  malice  afore- 
thought, a  conviction  of  murder  In  the  sec- 
ond degree  could  not  be  sustained.  The  only 
theory  upon  which  the  admission  of  this  dec- 
laration could  be  urged  is  that  It  established 
malice  against  the  deceased.  Under  the  facts 
In  this  case,  we  think  it  was  reversible  error 
for  the  court  to  permit  the  testimony  of  wit- 
ness Weese  to  go  to  the  Jury. 

[7]  Appellant's  seventh  and  eighth  assign- 
ments of  error  involve  instructions  Nos.  3,  7, 
10,  12,  and  an  unnumbered,  but  what  is  com- 
monly understood  as  a  stock,  Instruction  di- 
recting the  attention  of  the  Jury  to  the  ap- 
pearance of  the  witnesses  on  the  vrltness 
stand,  their  manner  of  testifying,  etc. ;  but 
we  find  no  reason  for  reversing  the  Judgment 
on  account  of  the  giving  of  these  instructions. 

[8, 9]  However,  ui)on  an  examination  of 
the  instructions  as  a  whole  given  by  the  court 
to  the  Jury,  we  find  that  certain  instructions 
were  prepared  by  the  attorneys  for  the  state 
and  certain  Instructions  by  the  attorneys  for 
tbe  aooellant  The  trial  Judge  disregarded 
entirely  section  7886,  Bev.  CJodes,  which  pro- 
vides, among  other  things: 

"Either  party  may  present  to  the  court  any 
written  charge  and  request  that  it  be  given.  If 
the  court  thinks  it  correct  and  pertinent,  it  must 
be  given ;  if  not,  it  must  be  refused.  Upon  each 
charge  presented  and  given  or  refused,  the 
court  must  indorse  and  sign  its  decision.  If 
part  be  given  and  part  refused,  the  court  must 
distinguish,  showing  by  the  indorsement  whati/> 
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?>art  of  the  charm  was  given  and  what  part  xe- 
used." 

And  section  7902,  Rev.  Codee,  as  amended, 
Sess.  Laws,  1911,  p.  48,  which  provides: 

"Upon  retiring  for  deliberation,  the  jury  may 
take  with  them  aU  ezhibita  and  all  papers  (ex- 
cept depositions)  which  have  been  received  in 
evidence  in  the  cause,  or  copies  of  such  public 
records  or  private  documents  given  in  evidence 
as  ought  not,  in  the  opinion  of  the  court,  to  be 
taken  from  the  person  having  them  in  posses- 
sion. They  may  also  take  with  them  the  writ- 
ten Instructions  given  and  notes  of  the  testi- 
mony or  other  proceedings  on  the  trial,  taken 
by  themselves  or  any  of  them,  bat  none  taken 
by  any  other  person. 

In  this  case,  upon  presentation  to  the 
court  of  the  Instructions  by  the  parties,  such 
Instructions  as  the  court  concluded  were  not 
correct  or  pertinent  were  not  withdrawn 
from  the  Jnry;  neither  was  the  decision  of 
the  court  Indorsed  and  signed  upon  the  in- 
structions as  provided  by  the  above-quoted 
section.  The  Instructions  as  presented  by  the 
parties  were  pinned  or  added  to  the  court's 
instructions,  and  a  lead  i)encU  mark  or  scroll 
was  made  through  such  of  the  Instmctlons, 
no  doubt,  as  the  trial  court  concluded  were 
not  correct  or  pertinent,  and  in  this  condi- 
tion they  were  sent  into  the  Jury  room.  The 
Jury  therefore  had  the  benefit  of  all  of  the 
instructions  offered  by  the  state  or  by  the 
appellant  as  well  as  the  court's  Instructions, 
together  with  numerous  citations  of  authori- 
ty, with  a  scroll  or  pencil  mark  drawn 
through  some  of  the  instructions,  which 
would  naturally  draw  the  attention  of  the 
jury  to  the  very  instructions  that  the  trial 
court  had  concluded  were  not  correct  and 
should  not  be  given.  This  was,  no  doubt, 
occasioned  by  the  press  of  official  business ; 
but  was,  nevertheless,  as  we  view  it,  preju- 
dicial to  the  rights  of  the  appellant 

The  ninth  assignment  of  error  involves  the 
insufficiency  of  the  evidence  to  support  the 
verdict  and  Judgment  of  conviction.  EVom 
the  conclusions  reached  in  this  case  It  will  be 
necessary  that  a  new  trial  be  ordered;  and 
for  that  reason  we  will  not  further  comment 
upon  the  evidence. 

On  account  of  errors  in  the  admission  of 
testimony  and  In  permitting  the  Jury  to  have 
possession  of  Instructions  that  the  trial  court 
had  refused,  it  becomes  our  duty  to  reverse 
the  Judgment  and  grant  a  new  trial;  and  it 
is  so  ordered. 

STJI/LIVAN,  O.  J.,  and  MORGAN,  3.,  con- 
cur. 


COLLINS  V.  TWIN  FALLS  NORTH  SIDE 
LAND  &  WATER  CO, 

(Supreme  Court  of  Idaho.     Oct  6,  1916.) 

1.  Watebs  and  Wateb  Coubses  ®=3261— Ir- 
BiOATioN— Caeet  Act  Pboject— Contbact 

— CONSTBUOTION. 

Under  the  contract  of  the  construction  com- 
pany with  the  state  on  a  Carey  Act  project,  the 


construction  company  agreed  to  c<m8truet  the 
canal  system  so  that  the  water  conducted 
through  the  same  should  be  available  at  a  point 
not  to  exceed  one-half  mile,  measured  in  a  di- 
rect line  from  each  quarter  section  of  the  land 
included  in  the  project 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Dec.  Dig.  4s>2dl.] 

2.  Waters  and  Water  Courses  «s»261— Ib- 
diOATioN — Caret  Act  Pboject— Contract— 
Construction—'  'Available  ■  Water.  ' ' 

To  make  water  available  under  the  provi- 
sions of  said  contract  means  to  bring  it  to  the 
half  mile  point  from  a  quarter  section  of  such 
land,  measured  In  a  direct  line,  in  such  a  way 
that  the  water  can  be  taken  from  the  canal  or 
company  lateral  to  a  point  upon  the  land  to  be 
irrigated  so  that  it  may  be  used  for  the  pur- 
pose of  irrigating  the  land  under  a  gravity  sys- 
tem 'through  ditches  to  be  constructed  by  the 
settler. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Dec.  Dig.  «=3261.] 

3.  Waters  and  Water  Courses  «s»261— Ib- 

BIOATION— CABET    ACT    PrOJECP— CoNTHACT 

— Conbtbuction. 

Under  said  contract  the  duty  devolved  up- 
on the  settler  or  user  of  water  to  construct  his 
own  service  ditch  or  ditches  from  the  laterals 
of  the  construction  company  and  to  furnish  one 
headgate  for  the  purpose  of  diverting  such  wa- 
ter into  his  service  ditch. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Dec.  Dig.  «=9261.] 

4.  Waters  and  Water  Courses  <3=3281— Ib- 
BiOATioN— Damages  to   Crops — Liabiutt. 

Held  that,  since  the  evidence  shows  that 
the  service  ditch  for  the  east  80-acre  tract  of 
plaintiff's  land  was  not  completed  until  May  20, 
1909,  the  construction  company  was  not  Uable 
for  an^  damages  to  plaintiff's  crops  that  occur- 
red prior  to  that  date  on  account  of  such  crops 
not  Deing  irrigated. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Dec.  Dig.  «=>261.1 

6.  Watebb  and  Wateb  Courses  ®=»2ei— Ib- 
BiOATioN— Caret  Act  Project— Contract 
— DUTT  TO  Settler. 

Held,  under  the  facts  of  this  case,  that  it 
was  the  duty  and  right  of  the  plaintis  to  con- 
struct a  small  check  or  dam  across  the  channel 
of  "B"  coulee  to  turn  the  water  therefrom  in- 
to his  service  ditch,  in  case  the  bottom  of  his 
service  ditch  required  that  to  be  done  In  order 
to  get  his  proper  amount  of  water  into  it. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Dec.  Dig.  <8s>261.] 

6.  Waters  and  Water  Courses  «s»261— Ib- 
BioATioN— Cabet  Aot  Pbojeot— Cohtbact 
— DUTT  OF  Settler. 

Held,  that  the  court  erred  in  instructing 
the  jury  that  it  was  not  the  duty  of  the  plain- 
titC  to  place  said  check  or  dam  in  "B"  coulee  for 
the  purpose  of  turning  the  water  therefrom 
through  his  headgate  into  his  own  service  ditch. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Dec.  Dig.  <3=>261.] 

7.  Dahaoes  «=»62— Breach— Mitigation  of 
Dahaqes— Dahaoes  Recoverable. 

Where  a  party  can  save  himself  from  a  loss 
arisiag  from  a  breach  of  a  contract  at  a  small 
expense  or  with  reasonable  exertion,  it  is  his 
duty  to  do  so,  and  then  he  can  recover  such 
expense  from  the  party  liable,  and  also  such 
damages  only  as  with  reasonable  endeavor  and 
expense  he  could  not  prevent 

[Ed.   Note. — For   other  cases,   see  Damages. 
Cent.  Dig.  a  119-131 ;    Dec.  Wg.  «8=62.] 


^=sFor  other  cases  see  lome  topic  and  KBY-NUUBEB  in  all  Ka7-Namb«rad  Dlgasu  and  Indexes 
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8.  Daiiaoks   i3=9ll2— DKSTRxronoN— MBAStTBi: 
OF  Damages. 

HeU,  under  the  facts  of  this  case,  that  the 
court  erred  in  giving  instruction  No.  17  to  the 
jury. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  H  281-283 ;   Dec.  Dig-  «=3ll2.] 

9.  Watebs  and  Watxb  Coubses  «=b263— Ib- 
bioation—Daicaoes— Evidence. 

ffeld,  that  certain  evidence  admitted  under 
objection  of  the  defendant  was  error. 

[B<d.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Oe&t  IHg.  |  824;  Dec  Dig. 
«=>2e8.] 

10.  BxcLirsioR  or  Evidence. 

Beld,  that  the  refusal  to  admit  certain  evi- 
dence offered  on  behalf  of  the  defendant  was 
error. 

Appeal  from  District  Court,  Ooodlng  Coun- 
ty :   Edward  A.  Walters,  Judge. 

Action  by  Dolin  ColUns  against  the  Twin 
Falls  North  Side  Land  ft  Water  Company. 
From  Judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed. 

S.  H.  Hays  and  P.  B.  Carter,  both  of  Boise, 
for  appellant  Outbrie  ft  Bowen,  of  Twin 
B^lls,  for  respondent 

SULLIVAN,  O.  J.  TM8  action  was  brongbt 
by  the  plaintlfl,  who  Is  a  settler  on  a  Carey 
Act  project,  against  the  defendant,  the  con- 
struction company  upon  such  project  for 
damages  caused  to  crops  by  reason  of  the 
various  alleged  breaches  of  contract  on  the 
part  of  the  construction  company  with  the 
state  in  the  constmctlon  of  the  irrigating 
works  upon  said  project  which  failure,  it 
Is  alleged.  Impaired  the  water  supply  and 
caused  the  plaintiff  certain  losses  in  his  crape 
for  the  years  1900  and  1810. 

The  complaint  sets  forth  two  causes  of 
action — one  ocnrrlng  In  the  year  1909  In  the 
snm  of  ^,19B;  and  the  other  In  the  year 
1910  in  the  snm  of  $700.  After  a  trial  in  the 
district  court  Judgment  was  rendered  against 
the  defendant  corporation  for  the  sum  of 
^,109.00;  a  part  of  the  judgment  being  in- 
terest on  the  sum  awarded  as  damages.  A 
motion  tor  a  new  trial  was  denied,  and  the 
appeal  is  from  the  judgment  and  the  order 
denying  a  new  trlaL 

The  breaches  of  contract  on  the  part  of 
the  construction  company  in  both  causes  of 
action,  according  to  the  allegations  of  the 
complaint  arise  oat  of:  (1)  The  failure  of 
the  oonstraction  company  to  properly  con- 
Btmct  said  Irrigation  system ;  and  (2)  a  fail- 
ure to  supply  the  water  as  agreed. 

[1]  We  gather  from  the  complaint  that  the 
fallnre  to  supply  the  water  was  because  of 
the  alleged  Improper  constmction  of  said 
Irrigation  system.  It  is  provided  in  the  con- 
tract of  the  construction  company  with  the 
state  that  the  construction  company  shall 
construct  said  canal  system  so  that  the  water 
conducted  through  the  same  may  be  avail- 
able at  a  point  not  to  exceed  one-half  mile, 
measured  In  a  direct  line  from  eadi  quarter 


section  of  land  described  In  the  contract 
To  make  water  available,  under  the  provi- 
sions of  said  contract,  cimply  meant  to  bring 
it  to  the  half  mile  point  from  a  quarter  sec- 
tion of  said  land,  measured  In  a  direct  line, 
In  such  a  way  that  the  water  could  be  taken 
from  the  canal  or  lateral  to  and  upon  the 
land  to  be  irrigated,  so  that  it  may  be  used 
there  for  purposes  of  Irrigating  the  land 
through  the  ditches  to  be  constructed  by  the 
settler,  under  a  gravity  system. 

Under  said  state  contract,  while  the  con- 
struction company  retained  control  of  the 
canal  aystem,  water  Aould  be  measured  to 
users  at  the  place  of  diversion  from  the  main 
laterals  of  said  system  in  such  quantities 
and  at  such  times  as  the  condition  of  the 
crops  and  water  might  determine.  Under 
aald  contract  a  main  lateral  Is  defined  as  "a 
lateral  taken  from  the  main  line  of  the  ca- 
nal." In  many  cases  the  construction  com- 
pany, In  order  to  make  the  water  available 
within  a  half  mile  of  each  quarter  section, 
had  to  construct  sublaterals  from  the  main 
laterals,  as  was  done  in  the  case  at  bar.  The 
evidence  shows  that  the  water  for  the  Irri- 
gation of  the  east  SO-acre  tract  of  respond- 
ent's land  was  taken  from  what  is  known  as 
"B"  coulee,  which  was  used  as  a  conduit  or 
lateral  by  the  construction  company  for  con- 
ducting its  water  to  users. 

Under  said  state  contract  it  Is  provided 
that  "a  coulee  or  draw  used  as  a  main  lateral 
or  subordinate  lateral  shall  also  be  included 
within  these  terms."  Said  "B"  coulee  was 
a  natural  channel  where  water  evidently  ran 
daring  the  wet  season  before  the  construc- 
tion of  the  canal  system,  and  was  dry  at 
least  a  part  of  the  year.  It  does  not  appear 
whether  the  "B"  coulee,  from  whence  the  re- 
spondent procured  water  to  Irrigate  his  east 
80,  was  a  main  or  subordinate  lateral.  The 
record  does  not  show  where  the  point  of 
measurement  for  the  east  SO  tract  was  locat- 
ed. However,  plaintiff's  service  ditch  was 
connected  with  said  coulee  and  water  taken 
therefrom  to  irrigate  said  land.  There  were 
other  users  of  water  from  said  coulee,  and 
it  la  clear  that  the  construction  company  Is 
not  responsible  for  the  misapplication  of 
water  by  users  themselves  from  a  common 
or  service  ditch  constructed  and  owned  by 
themselves,  since  after  the  water  is  taken 
ont  into  a  service  ditch  from  a  main  or  sub- 
ordinate lateral  by  irrigators  the  construc- 
tion company  has  no  control  over  it 

As  we  gather  from  the  record,  the  real 
matter  complained  of  at  the  trial  of  the  case 
was  the  alleged  failure  of  the  company  to 
construct  a  check  in  said  "B"  coulee  at  the 
point  where  the  plaintiff  diverted  bis  water. 
It  appears  from  the  evidence  that  from  and 
after  April  6,  1909,  the  construction  company 
had  running  in  said  coulee  a  stream  of  water 
sometimes  10  feet  wide,  carrying  water  4 
Inches  deep,  and  sometimes  40  feet  wide. 
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carrying  In  the  middle  of  the  stream  VA  feet 
of  water,  at  the  point  where  the  appellant 
bad  connected  hla  ditch  with  said  coulee 
from  which  to  convey  water  to  the  east  80 
of  said  land.  The  evidence  shows  that  the 
plaintiff  did  not  complete  his  service  ditch 
to  a  sufScient  deptb  to  take  the  water  out 
of  said  "B"  coulee  without  placing  a  check 
in  said  "B"  coulee  to  raise  the  water  Into 
his  ditch,  at  least  not  prior  to  May  26,  1909. 
During  the  month  of  May  he  lowered  the 
bottom  of  his  ditch  about  6  Inches,  but  It 
still  required  a  check  to  get  a  satisfactory 
head  of  water  Into  his  ditch.  He  then  put 
In  another  check  In  "B"  coulee,  which  was 
not  quite  satisfactory  to  him.  The  evidence 
shows  that  said  coulee  at  said  point  did  not 
present  any  unusual  dUBculty  In  putting  In 
a  smaU  check  to  raise  the  water,  since  said 
coulee  carried  water  at  times  10  feet  wide 
and  at  other  times  40  feet  wide.  The  testi- 
mony shows  that  his  check  leaked  or  washed 
out  under  varying  heads  of  water  in  the 
coulee. 

The  state  contract  required  the  construc- 
tion company  to  construct  and  place  In  posi- 
tion all  headgates,  flumes,  weirs,  and  other 
devices  for  the  control  and  measurement  of 
water  in  the  main  canals  and  reservoirs  and 
In  the  main  laterals,  and  it  was  Intended 
that  the  settler  should,  under  the  direction  of 
the  chief  engineer  of  the  construction  com- 
pany, build  and  furnish  one  gate  or  other 
device  for  his  own  use,  thus  requiring  the 
entryman  to  furnish  one  beadgate,  and.  If 
more  were  required,  they  were  to  be  fur- 
nished at  the  expense  of  the  construction  com- 
pany. It  was  contemplated  that  each  settler 
would  require  at  least  one  service  ditch,  and 
would  be  required  to  put  In  at  least  one  head- 
gate.  By  the  construction  of  a  deep  or  shal- 
low service  ditch,  the  settler  might  control 
the  question  as  to  whether  a  check  should 
be  placed  In  the  canal  at  the  point  of  diver- 
sion of  his  water.  If,  because  of  construct- 
ing a  shallow  ditch,  a  check  was  required  to 
be  put  in  the  lateral,  the  settler  would  be 
required  to  put  in  such  check ;  and  if  a  check 
in  the  canal  or  lateral  was  made  necessary 
by  the  failure  of  the  settler  to  construct  his 
ditch  as  low  as  It  ought  to  be  constructed 
to  carry  water  to  his  land,  or  by  placing  bis 
beadgate  at  a  height  that  a  check  was  nec- 
essary, it  was  the  duty  of  the  settler  to 
put  such  check  In  the  main  or  sublateral 
from  which  he  took  his  water.  The  settler 
was  required  to  use  reasonable  care  In  the 
construction  of  his  ditch,  and  to  avoid  placing 
checks  in  the  main  or  sublateral,  he  ou^t 
to  construct  the  bottom  of  his  ditch  as  low 
as  the  bottom  of  the  lateral  from  whence 
lie  took  bis  water,  if  that  could  reasonably 
be  done. 

The  court  Instructed  tbe  Jury  that  It  was 
not  the  duty  of  tbe  settler  to  place  a  check  or 
dam  or  any  other  obstruction  in  a  main  or 
subordinate  lateral  to  raise  water  into  his 


ditch,  but  that  tbat  was  tbe  duty  of  tbe  com- 
pany under  the  contract,  and  tbat  it  was  not 
su£aclent  for  the  company  merely  to  bring 
water  within  the  half  mile  limit,  but  tbat 
the  canals,  laterals,  and  ditches  must  be  so 
constructed  at  tbe  point  where  tbe  water  is 
'taken  out  by  tbe  settler,  that  is,  It  must  be 
at  such  a  level,  to  make  it  practicable  for 
him  to  obtain  it. 

[2]  By  the  eighth  instruction  given  by  the 
court,  the  Jury  was  Instructed  that,  if  in  or- 
der to  make  water  "available"  for  a  settler 
within  tbe  half  mile  point  it  was  necessary 
to  raise  the  level  of  the  water  in  tbe  com- 
pany's canals,  coulees,  or  ditches.  It  was  tbe 
duty  of  the  company  to  do  so  by  constructing 
checks,  dams,  or  such  otber  devices  as  would 
be  appropriate  for  tbat  purpose,  and  under 
such  conditions  It  was  not  the  duty  of  the 
settler  to  enter  upon  tbe  canals,  laterals,  or 
coulees  of  the  company  to  place  any  checks, 
dams,  or  otber  obstructions  therein,  except  a 
beadgate  through  which  tbe  water  might 
pass  Into  bis  ditch. 

[3-6]  Tbat  Instruction,  aa  well  as  instruc- 
tions 9,  10,  and  11,  are  erroneous,  since  they 
disregard  tbe  fact  as  to  who  was  responsi- 
ble for  tbe  necessity  for  such  check  or  dam 
being  put  in.  If  it  were  because  the  settler 
bad  not  properly  constructed  bis  ditch  and 
had  not  made  the  bottom  of  It  as  low  as  it 
ought  to  have  been  made,  tben  It  was  the 
duty  of  tbe  settler  to  put  In  the  check  or 
dam.  Under  said  contract  It  was  the  duty 
of  the  construction  company  to  bring  tbe  wa- 
ter to  the  half  mile  point  so  tbat  it  might  be 
"available"  to  the  settler,  and  if  a  check  was 
made  necessai?  on  account  of  tbe  manner  of 
the  construction  of  the  settler's  ditch,  tben 
it  was  tbe  duty  of  tbe  settler  to  put  in  tbe 
check,  tbat  is,  provided  the  bottom  of  bis 
ditch  was  not  put  upon  a  proper  grade, 
where  that  could  reasonably  be  done.  The 
point  where  tbe  diversion  of  tbe  water  was 
made  from  "B"  coulee  by  said  service  ditch 
was  not  at  the  half  mile  point  from  said 
land,  bnt  was  at  a  point  very  much  nearer. 
This  was  certainly  an  advantage  to  hUu. 
The  legal  obligation  of  the  construction  com- 
pany, however,  did  not  extend  further  than 
putting  the  level  of  tbe  water  at  a  proper 
grade  at  the  half  mile  point  The  evidence 
shows  tbat  it  was  owing  to  tbe  manner  of 
tbe  construction  of  plaintitTs  service  ditch 
tbat  it  became  necessary  to  put  in  a  dieck 
at  tbe  point  of  diversion. 

The  court  In  its  InstructlonB  limited  the 
word  "headgate,"  and  did  not  include  there- 
in the  necessary  check  where  such  was  re- 
quired on  account  of  tbe  plaintiff's  not  con- 
structing bis  dltdi  at  the  proper  grade  and 
on  account  of  tbe  manner  In  which  tbe  bead- 
gate  was  set  It  appears  from  a  plat  intro- 
duced in  evidence  tbat  the  point  from  where 
the  plaintiff  took  out  bis  said  service  dltdi 
was  only  about  1,500  feet  from  the  east 
boundary  of  his  land.  His  point  of  diversion 
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then  was  considerably  within  the  half  mile 
point  to  which  the  construction  company  was 
required  to  make  the  water  available. 

Plaintiff  alleges  in  bis  complaint  that  wa- 
ter was  not  made  aTailable  at  said  point  un- 
tU  the  27th  of  May,  1909 ;  that  he  did  not 
have  his  said  ditch  properly  constructed  un- 
til May  26,  1909.  Now,  if  the  setUer  ae^s 
to  divert  his  water  at  a  more  convenient 
point  less  than  a  half  mile  from  his  land, 
some  duty  rests  on  himself;  and  it  it  were 
the  dnty  of  the  company  to  buUd  the  check, 
and  it  failed  to  do  so,  and  the  plaintift  un- 
dertook to  build  it,  as  be  did  in  this  case, 
It  was  his  duty  to  build  it  effldently,  or  to 
pot  in  a  substantial  check,  and  damages  fOr 
fallar»  to  build  the  check  by  the  company,  if 
it  were  Its  duty,  would  be  confined  to  the 
cost  and  expense  of  building  such  check,  and 
not  to  any  problematic  loss  of  crops.  The 
record  shows  that  before  said  check  was  put 
in.  and  as  early  as  the  6th  of  April,  1909,  the 
water  flowed  down  said  "B"  coulee  at  least 
4  inches  deep  and  10  feet  wide,  and  some- 
times mach  deeper  and  wider.  Thus  it  is 
made  to  appear  that  there  was  sufBdoit  wa- 
ter there  to  supply  plaintUTs  wants  had  his 
ditch  been  pr(^erly  constructed  and  the  prop- 
er <dieck  pot  in. 

[7]  The  evidence  shows  that  the  check 
oonld  have  been  put  in  «t  the  expense  of  a 
very  few  doUars  and  was  so  put  In  by  the 
pladntiff  himself.  The  court  correctly  In- 
structed the  jury  that,  if  the  plaintiff  could 
have  avoided  the  damages  at  a  comparative- 
ly small  expense  by  the  construction  of  a 
die<^  in  said  conlee,  the  loss  occasioned  by 
the  failure  to  pot  in  the  check  could  not  be 
charged  to  the  defendant  Evidently  the 
iarj  paid  no  attention  to  said  Instruction. 
Tbat  he  could  have  built  a  substantial  check 
for  a  reasonable  amount  is  dear  from  the 
evidence,  and  in  such  a  case,  under  the  au- 
tboritles,  he  cannot  recover  damages  for  con- 
sequences which  he  could  have  avoided  by 
building  such  check.  Sedgwick  on  Damages, 
H  201,  203;  Warren  v.  Stoddart,  105  U.  S. 
224,  26  L.  Ed.  1117. 

Plaintiff  seeded  a  part  of  said  east  80  to 
oats  and  alfalfa  along  about  the  18tb  of 
AprlL  He  was  delayed  In  getting  powder 
tliat  be  needed  for  blasting  some  rock  out  of 
the  bott(»n  of  his  ditch,  and  his  own  testi- 
mony shows  that  his  alfalfa  began  to  suf- 
fer for  water  along  about  May  10th.  If  his 
alfalfa  died  before  he  had  his  own  ditch 
finUied,  the  construction  company  was  not 
liable.  The  plaintiff  testified  that  there  were 
about  20  times  for  from  2  to  8  hours  at  a 
time  In  which  he  did  not  get  water,  which 
would  make  a  total,  figuring  it  at  3  hours, 
each  time,  of  00  hoars  that  he  did  not  get 
water. 

The  evidence  shows  that  there  was  sufll- 
dtnt  water  in  "B"  coulee  to  supply  the  plain- 
tUTs wants  and  to  give  him  more  than  he 
was  entitled  to  under  bis  contract  He  tes- 
dfled  that  before  he  pat  tn  the  dieck  the 


width  of  the  water  at  the  head  of  his  dltdi 
varied  from  10  to  40  feet,  and  that  the  wa- 
ter was  from  4  inches  to  1%  feet  deep;  with 
a  pretty  fair  grade.  A  stream  of  water  10 
feet  wide  and  4  Inches  deep  with  a  pretty 
good  grade  certainly  would  supply  him  with 
more  water  than  he  was  entitled  to  under 
his  contract 

Johnson,  a  witness  for  plaintift,  testified 
as  to  the  oats  and  alfalfa  on  the  east  80  as 
follows: 

"The  oats  and  alfalfa  did  not  look  good  on  the 
26th  day  of  May.  They  needed  water  prior  to 
that  time.  They  needed  water  about  the  lOtb 
of  May.  From  the  10th  of  May  until  the  28th 
they  were  suffering  for  water." 

Plaintiff  testified  that  the  alfalfa  was  prac- 
tically killed  before  the  26th  of  May,  thus 
showing  that  the  alfalfa  was  kUled  before 
the  plaintiff  had  completed  his  service  ditch. 
And  the  record  does  not  show  that  the  con- 
struction company  was  at  fault  because  the 
plaintiff  did  not  complete  his  service  ditch 
prior  to  that  time  or  in  time  to  save  his  crop. 

Johnson  further  testified  that  he  was  work- 
ing for  the  plaintiff  and  wtis  able  to  get  about 
a  foot  of  water  through  the  ditch  at  the  head. 
He  also  testified  that  a  part  of  this  water 
was  used  by  Massey;  that  be  did  not  irri- 
gate at  night ;  that  he  shut  off  the  water  at 
night,  but  that  it  would  come  down  with  so 
much  force  that  it  would  shove  the  gate  out; 
that  said  beadgate  was  only  temrwrary,  and 
trouble  usually  happened  at  night;  that  he 
had  not  aimed  to  take  all  of  the  water  of 
"B"  coulee;  that  some  of  it  he  could  not 
help  going  down  to  the  neighbors  below; 
that  when  he  could  not  handle  the  water 
alone  he  called  in  men  to  help  him;  that  he 
could  handle  on  that  place  a  second  foot  of 
water. 

PlaintUTs  evidence  shows  that  he  had  a 
second  foot  or  more  of  water  In  his  service 
ditch,  and  since  he  had  only  about  70  acres  of 
the  80  in  cultivation,  under  his  contract  he 
would  only  be  entitled  to  seven-eighths  of  a 
second  foot  He  let  another  settler  have  a 
part  of  this  water.  The  state  contract  pro- 
vided for  rotation  in  the  irrigation  of  the 
lands  of  the  settler,  and  the  plaintiff  alleges 
that  he  was  short  of  water.  Still  he  did  not 
Irrigate  nights  when  there  was  evidently 
plenty  of  water  in  "B"  coulee,  for,  as  his  own' 
witness  states,  when  he  turned  off  the  water 
at  night,  it  would  come  down  with  so  much 
force  that  it  would  shove  the  beadgate  out. 
This  certainly  would  Indicate  that  the  plain- 
tiff did  not  exercise  diligence  in  the  use  of  the- 
water,  or  at  least  did  not  use  it  at  night  when 
there  was  plenty  in  "B"  coulee. 

Even  if  we  concede  that  the  fault  was  with 
the  construction  company  in  regard  to  con- 
structing said  check,  the  company  certainly 
was  not  responsible  for  the  failure  of  the 
plaintiff  to  construct  his  own  ditch  In  time  to 
save  his  crop  and  his  failure  to  use  the  wa- 
ter in  the  nighttime  when  there  was  plenty 
and  no  one  to  use  it    If  the  alfhlfa  hind  could  t 
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bare  been  snooessfaQy  reseeded  after  tbe 
26th  of  May,  plaintlfF  certainly  should  have 
protected  himself  by  reseedlng.  His  evidence 
shows  that  he  seeded  on  the  west  80  tract 
certain  land  to  alfalfa  after  the  10th  of  June 
and  got  a  good  stand.  It  was  error  for  the 
court  to  exclude  this  view  of  the  matter,  as 
shown  by  the  evidence,  from  the  Jury,  and 
the  court's  instruction  No.  17  was  clearly 
erroneous  because  bad  he  reseeded  and  got- 
ten a  good  stand  tbe  measure  of  damages 
would  be  the  cost  of  reseedlng,  and  not  the 
value  of  the  crop  in  the  fall  of  tbe  year,  if 
the  fault  was  wholly  on  the  part  of  tbe  con- 
struction company. 

In  1909  the  record  shows  that  the  plalntlfT 
raised  on  the  70  acres  of  the  east  elgtity  1,- 
700  bushels  of  oats,  making  about  26  bushels 
to  the  acre.  It  Is  his  claim  in  this  case  that 
be  would  have  raised  40  bushels  per  acre,  or 
a  total  of  2,800  bushels,  if  the  defendant  had 
properly  constructed  its  Irrigation  system  and 
furnished  blm  water.  In  addition  to  this, 
be  alleges  that  the  oats  were  planted  as  a 
"nurse  crop"  for  the  alfalfa,  and  that  he  fail- 
ed to  get  a  stand  of  alfalfa  on  33  acres  thus 
planted,  causing  additional  damage  in  the 
sum  of  $25  per  acre,  thus  claiming  that  the 
shortage  In  his  oat  crop  and  failure  to  get  a 
stand  of  alfalfa  resulted  In  hla  damage.  On 
the  weet  80  he  had  7  acres  to  alfalfa  which 
was  planted  without  a  "nurse  crop."  This 
planting  was  done  after  the  planting  on  the 
east  SO  was  done.  This  alfalfa  thrived 
and  has  made  a  satisfactory  crop.  Sixty 
acres  of  oats  were  also  planted  on  the  west 
80.  Fifty-six  acres  of  these  yielded  a  total 
of  300  bushels,  and  it  Is  plaintiff's  claim  that 
they  should  have  yielded  40  bushels  an  acre, 
or  a  total  of  2,240  bushels.  Four  acres  were 
cut  for  hay,  which  it  appears  would  have 
yielded  about  20  bushels  to  the  acre  had  it 
been  threshed.  The  average  crop  of  oats 
on  the  land  In  that  vicinity  that  year  was 
23  bushels  per  acre,  and  of  wheat  16  bushels. 
On  both  BO'S  the  damage  is  alleged  to  be 
12,195  for  the  year  1909,  and  for  the  year 
1910  $700.  It  appears  from  the  record  that 
the  average  yield  of  oats  in  that  locality  In 
1910  was  32  bushels  per  acre,  and  wheat  24 
bushels  to  the  acr& 

So  far  as  the  west  80  is  concerned,  the 
plaintiff,  in  connection  with  two  other  par- 
ties, constructed  a  ditch  extending  in  a 
southwesterly  direction  from  Its  connection 
with  the  company  lateral  "J  2."  The  com- 
pany also  constructed  "1  C  1"  lateral,  which 
brought  the  water  within  about  a  quarter  of 
a  mile  of  plalntUTs  west  80,  and  be  and  Rls- 
berg  and  Barclay  constructed  a  service  later- 
al extending  from  the  company  lateral  "1  C 
1"  to  and  up(«  their  respective  lands. 

Rlaberg  testlfled  on  behalf  of  plaintiff  that 
he  put  In  a  box  to  measure  the  water  for 
bis  own  use,  and  that  he  acted  as  water 
master  between  the  plaintiff  and  his  neigh- 
bor, Barclay ;  that  he  divided  the  water  be- 
tween them  (plaintiff,  Barclay,  and  witness) 


according  to  tbe  best  of  his  Judgment,  and 
he  gave  plaintiff  about  one-haU  of  It;  that 
In  1909  there  was  close  to  1%  feet  of  water 
going  through  the  box;  that  in  1910  he  di- 
vided the  water  and  regulated  tbe  gates; 
that  he  divided  the  water  the  same  as  he  did 
in  1909 ;  that  there  was  more  water  in  1910 
a  part  of  the  time  than  In  1909 ;  that  in  1910 
the  water  came  through  the  box  6  or  7  inch- 
es deep ;  that  the  water  supply  did  not  con- 
tinue through  the  entire  season;  that  it 
commenced  to  decline  about  the  middle  of 
July,  and  went  off  about  the  29th ;  that  after 
the  29th  of  July  It  came  on  again  about  the 
10th  of  September,  and  the  plaintifTs  crop 
needed  water  between  tbe  29th  of  July  and 
the  10th  of  September;  that  the  oat  orop  on 
the  west  80  was  not  a  very  good  pro^iect 
when  the  water  went  off;  that  they  needed 
water  about  two  weeks  longer  to  develop  a 
full  crop ;  that  in  1910  the  amount  ot  water 
going  over  the  box  would  be  close  to  2  sec- 
ond feet 

Massey  testified  that  about  July  5,  1910, 
the  water  went  out  of  "B"  conlee  and  came 
back  <H1  tbe  8th,  and  that  there  was  an  inter- 
mittent service  from  then  until  July  29th. 

Barclay  testlfled  that  in  1909  he  bad  10 
acres  of  his  80  planted  to  alfaUa,  with  a 
"nurse  crop"  of  oats;  that  he  got  a  good 
stand  of  alfaUb;  that  he  takes  his  water 
below  both  plaintiff  and  Risb^rg  from  the 
same  service  ditch ;  that  he  got  a  good  stand 
of  alfalfa  and  20  bushels  of  oats  per  acre 
In  1909;  that  he  got  his  water  after  the 
plaintiff  and  Rlsberg  got  theirs;  that  in 
1910  Rlsberg  and  he  would  go  to  the  divert- 
ing device  and  take  what  Rlsberg  thought 
witness  was  entitled  to,  and  Riaberg  and  Ck>l- 
lins  bad  tbe  balance;  that  he  (witness)  was 
the  lowest  man  on  the  ditch. 

On  the  part  of  the  construction  company 
there  waa  introduced  in  evidence  the  recocd 
of  the  ditch  riders,  showing  that  below  the 
place  of  dlveraloa  on  said  "B"  ooolee  In  1809 
there  was  an  abundant  water  supply,  whidi 
must  of  necessity  come  past  plaintiff's  point 
of  diversion. 

The  record  shows  that  in  1909  on  the  west 
80  of  plalntlfTs  land  67  acres  were  In  cultiva- 
tion, entitling  plaintiff  to  *''/»»  of  a  foot  of 
water  as  a  maximum  amount,  and  Barclay 
and  Rlsberg  eadt  had  14  acres,  making  a  to> 
tal  of  28  acresb  or  a  total  amoant  of  85  acrea 
In  cultivation.  They  were  entitled  to  re- 
ceive for  the  Irrigation  of  this  96  acres  of 
land  1  "/at  second  feet  of  water.  Witness 
Rlsberg  testified  that  in  1909  they  had  IVi 
second  feet,  and  in  1910,  a  part  of  the  time 
at  least,  there  was  2  cubic  feet  of  water  run- 
ning through  his  box.  It  appears  from  the 
record  that  the  difficulty  on  the  east  80  was 
not  with  the  water  supply,  but  with  the 
check  that  plaintiff  put  in  whldi  leaked  and 
required  frequent  repairs. 

Certain  evidence  was  introduced  in  regard 
to  apple  grafts,  and  some  of  the  witnesses 
called  them  apple  treea.     The  measure  of 
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damages  fixed  by  the  ooort  in  its  InstructionB, 
and  to  which  testimony  had  been  directed, 
was  the  total  value  of  8U(di  grafts  in  the  fall 
of  1909,  without  any  deduction  for  the  care 
and  cultlTatioii  of  the  grafts  during  the  sum- 
mer season.  The  court  should  have  limited 
the  damages  in  that  matter  to  the  value  of 
the  destruction.  It  was  error  for  the  court 
to  admit  testimony  as  to  tbo  value  of  such 
grafts  in  the  fall  of  1.909. 

The  trouble  between  Gleason  and  the 
plaintifC  in  regard  to  the  letter's  taking  his 
ditch  across  the  Gleason  land  was  settled 
on  the  26th  of  April,  1909,  and  the  evidence 
shows  that  the  crop  died  or  was  injured  be- 
tween the  10th  and  the  26th  of  May.  Not 
having  completed  his  ditch  until  the  26th  of 
May,  plaintiff  could  not  get  any  water  on  his 
crop,  and  much  of  the  injury,  at  least,  was 
occasioned  by  the  failure  of  plaintiff  to  have 
bis  ditch  completed  in  time. 

[(]  The  court  permitted  plaintiff  to  intro- 
duce testimony  to  show  that  the  construc- 
tion company  in  1911,  about  two  years  after 
the  injury  complained  of,  put  a  check  in  "B" 
coulee  at  the  point  referred  to;  it  appearing 
tliat  the  check  was  put  in  as  a  part  al  a  set- 
tlement  of  a  claim  made  by  one  Massey,  who 
also  used  the  water  through  plaintifTs  ditch. 
This  was  error,  since  it  was  improper  to  ad- 
mit in  evidence  testimony  showing  that  on 
account  at  a  seittlemHit  of  another  claim  the 
construction  comiiany  had  put  in  a  check  or 
dam  at  the  place  referred  to.  This  was  not 
proof  that  it  was  the  duty  of  the  conatroctlon 
oompany  to  place  such  a  check  in  said  coulee 
to  order  to  raise  the  water  high  enough  to 
pat  it  into  the  plaintifTs  ditch. 

[SI  It  appears  from  the  instructions  given 
by  the  court  that  the  measure  ot  damages 
for  the  destruction  of  the  alfalfa  was  the 
amount  of  its  value  on  the  land  in  the  fall  ot 
ttue  year.  TUs  was  clearly  error.  E<ven  tf 
sadi  damages  were  occasioned  by  the  failure 
of  the  oompany  to  famish  water,  the  meas- 
Tire  tut  damages  would  be  tlie  value  of  the 
crop  at  the  time  of  its  destruction.  However, 
the  rule  would  be  different  if  the  stand  of 
alfiilfa  had  been  permanently  established 
and  was  destroyed  thereafter;  but  the  evi- 
dence shows  that  it  had  not  been  established. 
Therefore  it  was  not  an  existing  meadow  of 
alfalfa.  It  is  a  well-established  rule  that  for 
Injury  during  that  portion  of  the  season  In 
which  It  is  possible  to  reproduce  the  crop,  the 
cost  of  replacement  is  the  proper  measure. 
Sutherland  on  Damages,  p.  3001. 

In  Risse  v.  Collins,  12  Idaho,  680,  87  Pac. 
lOOO,  the  court  held  that  tbe  measure  of  dam- 
ages for  the  destruction  of  growing  grass  is 
its  value  at  the  time  and  place  it  was  de- 
stroyed. 

Tbe  testimony  of  plaintiff's  witness  Glea- 
son ebowB  that  it  is  difficult  matter  to  get  a 
good  stand  of  alfalfa  in  that  region  of  the 
country,  and  the  opinions  of  witnesses  in  a 
new  country  like  the  one  in  which  this  land 


Is  situated  in  regard  to  the  number  of  bush- 
els per  acre  of  wheat  or  oats  that  ought  to 
be  raised  on  certain  land  should  be  received 
with  allowance,  where  such  testimony  shows 
that  the  witnesses  placed  this  estimate  much 
above  what  the  average  land  in  that  vicinity 
is  shown  to  have  produced  per  acre.  For  the 
year  1910  we  find  no  testimony  as  to  wliat  the 
water  supply  was  at  the  point  of  measure- 
ment provided  in  the  state  contract.  Tbe 
only  testimony  is  that  the  water  began  to 
get  low  from  the  5th  to  the  15th  of  July.  Just 
how  low  is  not  stated,  and  the  water  went 
off  on  the  29th  of  July,  and  stayed  off  until 
the  9th  of  August,  a  period  of  nearly  two 
weeks.  The  evidence  does  not  show  why 
this, occurred  nor  whether  it  was  the  com- 
pany's fault  In  such  a  case  as  this  the  al- 
legata and  probata  ought  to  correspond. 

For  the  reasons  above  given,  the  Judgment 
must  be  reversed,  and  it  is  so  ordered,  and 
a  new  trial  granted,  and  the  cause  remand- 
ed for  further  proceedings  in  accordance 
with  tbe  views  expressed  in  this  opinion. 
Costs  awarded  to  appellant 

BUDGE  and  MORGAN,  JJ.,  concur. 


WOODLAND  V.  HODSON. 
(Supreme  Court  of  Idaho.     Oct  8,  1915.) 

1.  BOTTRDABIES    *=>53— DtJTY    OF    SUKVETOBS— 
LOC.VTION   OF  OOBNERS  AND   LiNES. 

When  a  surveyor  is  called  upon  to  locate 
government  comers  and  lines,  he  is  not  em- 
ployed as  an  arbiter  of  disputes  between  ad- 
joining landowners;  neither  is  it  his  province 
to  correct  mistakes  in  tbe  original  survey.  It 
is  his  duty  to  locate  the  corners  and  lines  as 
formerly  established. 

\l'jd.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  {g  264-287;   Dec.  Di«.  <S=>53.] 

2.  BOUNDABIES    €=348   —    ElSTAIlUSHlIENT    BT 

Acquiescence— Lapsb  of  Time. 

if  eld,  that  acquiescence  for  a  period  of 
about  two  years  in  a  boundary  line  established 
by  an  erroneous  survey  does  not  make  the  line 
so  established  binding  or  conclusive  upon  own- 
ers of  lands  abutting  thereon. 

[Ed.  Note. — For  other  cases,  see  Boundaries, 
Cent  Dig.  §{  282-242 ;   Dec.  Dig.  «=>4S.] 

Sullivan,  O.  J.,  dissenting. 

Appeal  from  District  Court,  Bingham 
County;  J.  M.  Stevens,  Judg& 

Action  by  J.  T.  Woodland  against  T.  H. 
Hodson.  From  a  judgment  for  defendant, 
plaintiff  appeals.    Reversed. 

A.  S.  Dlckinstm,  of  Blackftoot,  for  appel- 
lant. Hansbrough  &  Gagon,  ot  Blackfoot, 
for  respondent 

MORGAN,  3.  This  actlcsi  was  commenced 
on  July  11,  1912.  The  purpose  of  it  is  to  pro- 
cure a  decree  of  the  court  quieting  title  in 
the  appellant  to  a  strip  of  land  alleged  in 
the  complaint  to  be  a  part  of  the  northeast 
quarter  of  section  6,  townidiip  8,  south  of 
range  36  east  of  the  Boise  meridian,  and  to 
procure  an  in]uncti(w   restraining   the   re- 
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spondent  from  Kiterlng  said  premises,  bar- 
vesting  or  Interfering  with  the  crops  upon 
said  land  or  removing  the  same  from  the 
premises,  and  from  doing  any  act  that  would 
Interfere  with  appellant's  possession  thereof. 
TbB  respondent  la  the  owner  of  lot  number- 
ed 3  and  the  southeast  quarter  of  the  north- 
west quarter  of  said  section  6,  situated  Im- 
mediately west  of  and  adjoining  appellant's 
land,  and  be  contends  that  the  strip  In  con- 
troversy Is  a  part  of  his  land  above  describ- 
ed, and  prays  that  his  title  thereto  be  quieted. 

The  case  was  tried  by  the  court  with  the 
aid  of  a  jury,  to  which  Interrogatories  were 
propounded  and  a  special  verdict  rendered 
as  follows: 

"Did  the  plaintiff  and  defendant  about  July, 
1910,  employ  A.  E.  Christensen,  the  county  sur- 
veyor, to  survey  and  establish  the  line  between 
their  respective  tracts  of  land?    Answer:    Yes. 

"Did  A.  E.  Christensen,  pursuant  to  employ- 
ment by  the  plaintiff  and  defendant,  survey  and 
establish  the  line  between  the  lands  d  the 
plaintiff  and  defendant  about  July,  1910?  An- 
B^  er :   Yes. 

"If  you  find  that  the  plaintiff  and  defendant 
did  employ  A.  E.  Christensen,  and  that  the 
said  A.  E.  Christensen  did  survey  and  establish 
the  line  between  the  lands  of  the  plaintiff  and 
defendant  pursuant  to  said  employment,  did 
the  plaintiff  and  defendant  acquiesce  in  and 
agree  to  it  at  the  time  the  survey  was  made 
about  July,  19107    Answer:   Yes.'' 

The  court  entered  a  decree  quieting  re- 
spondent's title  to  the  strip  of  land  tn  ques- 
tion, from  which  and  from  an  order  deny- 
ing a  motion  for  a  new  trial  this  appeal  is 
prosecuted. 

It  appears  from  the  record  in  this  case  that 
about  25  years  ago,  when  the  land  now  own- 
ed by  the  appellant  was  owned  by  one  Gray 
and  that  now  owned  by  the  respondent  was 
owned  by  one  Keeney,  the  dividing  line  now 
in  controversy  was  then  In  dispute;  that 
Gray  and  Keeney,  together  with  some  of 
their  neighbors  and  a  man  named  Mackay, 
made  search  for  the  survey  stakes,  and  found 
the  one  marking  the  quarter  section  corner 
between  the  lands  of  these  owners;  that 
Mackay  "was  a  kind  of  surveyor"  and  had  a 
surveyor's  instrument,  and,  at  the  request  of 
Gray  and  Keeney,  established  thdr  dividing 
line;  and  that  they  thereafter  built  their 
division  fence  on  the  line  so  established. 

It  further  appears  that  after  aM)eUant 
purchased  the  Gray  tract  and  respondrait  be- 
came the  owner  of  the  Keeney  tract  a  con- 
troversy arose  between  them  as  to  the  divid- 
ing line,  and  in  1909  a  civil  engineer  named 
Young  was  employed  to  locate  it;  that  he 
made  a  survey  which  proved  to  be  unsatis- 
factory ;  and  that  on  July  7, 1910,  one  Chris- 
tensen, the  county  surveyor,  was  employed 
by  these  litigants  and  their  neighbors  to  es- 
tablish certain  lines  including  the  one  now 
in  controversy.  There  is  some  conflict  In  the 
testimony  as  to  whether  or  not  it  was  agreed 
between  appellant  and  re^Hwdent  that 
Chrlstensen's  survey  should  be  final  and  con- 
clusive upon  them  as  to  the  location  of  the 
line.    It  is  contended  upon  the  part  of  re- 


spondent that  it  was  agreed  the  survey  should 
be  binding,  and  upon  the  part  of  the  appel- 
lant that  this  agreement  was  conditional,  and 
that  it  was  to  be  conclusive  only  in  the  event 
that  other  landowners  in  the  neighborhood 
would  move  their  fences  to  conform  to  it  It 
further  appears  that  the  fence  built  by  Gray 
and  Keeney  has  never  been  moved,  and  that 
the  strip  of  land  In  controvert  is  still  with- 
in appellant's  Inclosure. 

The  record  further  discloses  that  the  ap- 
pellant became  dissatisfied  with  the  Chris- 
tensen survey,  and  there  is  evidence  that 
about  a  year  after  It  was  made  a  contention 
again  arose  between  the  parties  as  to  the 
correct  location  of  their  boundary  line. 
Christensen  in  1913  again  made  a  survey 
and  located  the  line  at  a  different  place  from 
that  established  by  his  survey  in  1910.  His 
testimony  was  that  his  subsequent  survey 
was  made  more  nearly  in  accord  with  the 
United  States  government  manual  of  sur- 
veys than  was  his  former  one,  and,  while 
his  testimony  is  unsatisfactory,  it  does  es- 
tablish that  he  is  far  from  certain  his  sui^ 
vey  made  in  1910  correctly  established  the 
government  comer,  nor  does  he  appear  to  be 
entirely  satisfied  that  either  of  them  did  so. 
With  respect  to  his  survey  made  in  1910  he 
testified: 

"Q.  Did  you  follow  the  rule  laid  down  in  the 
government  manual  in  making  that  survey? 
A.  I  didn't;    I  believe  I  vitiated  the  rula" 

Tikis  case  was  tried  and  decided  upon  thfr 
theory  that  the  first  survey  made  by  Chris- 
tensen and  acquiesced  In  at  the  time  and  for 
a  short  time  thereafter,  whether  it  correctly 
established  the  government  comer  or  not,  is- 
concluslve  upon  them.  This  theory  is  er- 
roneous. 

[1]  When  a  surveyor  Is  called  upon  to  lo- 
cate government  comers  and  lines,  he  ia  not 
employed  as  an  arbiter  of  disputes  between- 
adjoining  landowners ;  neither  la  it  his  prov- 
ince to  correct  mistakes  In  the  original  sur- 
vey. It  is  his  duty  to  locate  the  comers  and 
lines  as  formerly  established.  In  Bayhouse- 
V.  Urquides.  17  Idaho,  286,  105  Pac.  1066,  it 
is  sAld: 

"The  purpose  of  a  resurvey  subsegoent  to  the- 
taking  of  title  by  purchasers  and  settlers  is  to- 
ascertain  the  lines  of  the  origioal  survey  and 
the  original  boundaries  and  monuments  as  es- 
tablished and  laid  out  by  the  survey  under 
which  the  parties  originally  procured  their  titles. 
Martz  V.  Williams,  67  111.  306.  On  such  resur- 
vey or  re-established  boundaries  and  monuments 
the  question  of  the  correctness  of  the  original 
survey  cannot  enter  into  the  matter  at  all,  and 
is  a  matter  that  does  not  concern  the  surveyor, 
and  is  not  a  question  to  be  ascertained  by  him. 
Diehl  V.  Zanger,  SO  Mich,  601;  Penry  v.  Rieh- 
nrds,  52  Cal.  672;  Bullard  v.  Kempfll,  119' 
Cal.  9,  50  Pac.  780." 

See,  also.  Washington  Rock  Co.  v.  Young, 
note  III,  110  Am.  St  Rep.  966,  and  cases 
there  dted. 

The    testimony    of    ChiistMisen    discloses- 
that,   instead  of  following  the  government 
manual  and  re-establishing  the  government 
comer  and  line  in  his  survey  of  1910.  he- 
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attempted  to  apportion  tbe  shortage  of  land 
in  the  section  according  to  no  particular 
role  of  surveying,  or,  at  best,  according  to 
one  of  his  own.  It  follows  that  the  parties 
are  not  boond  by  this  survey. 

[2]  It  Is  contended  by  respondent  that, 
since  the  parties  acquiesced  in  the  line  es- 
tablished by  Chrlstensen  in  1910,  they  are 
bound  by  it,  whether  It  is  accurate  or  not. 
This  would  be  true  if  the  facts  In  this  case 
brought  it  within  the  rule  relied  upon  which 
is  stated  in  case  of  Wliite  v.  Spreckels,  75 
CaL  610,  17  Pac.  715,  as  foUows: 

"Where  coterminous  proprietors  of  land  in 
Bood  faith  agree  upon,  fix,  and  establish  a 
boundary  line  between  their  respective  tracts  of 
land,  in  which  they  acquiesce,  and  under  which 
they  occupy,  for  a  i>eriod  equal  to  that  fixed  by 
the  statute  of  limitations,  the  line  as  thus 
eBtablished  is  binding  upon  them  and  those  hold- 
ing under  them  or  either  of  them." 

See,  also,  Idaho  Land  Co.  v.  Parsons,  3 
Idaho  (Hash.)  450,  31  Pac.  791;  Dlerssen 
V.  Nelson,  138  Cal.  394,  71  Pac.  456;  Cavan- 
augb.  V.  Jackson,  91  OaL  680,  27  Pac.  931; 
Palmer  v.  Doech,  148  Ind.  10,  47  N.  B.  176; 
and  Bayhouse  t.  Urquldea,  supra. 

In  some  states  it  has  been  held  that  long 
acquiescence  in  a  boundary  line,  although  for 
a  less  period  of  time  than  that  fixed  by  the 
statute  of  limitations,  is  conclusive  upon  the 
parties  and  their  successors  in  interest,  and 
tbe  rale  is  thus  stated  in  case  of  Smith  v. 
Hamilton,  20  Mich.  33,  4  Am.  Rep.  308  (quot- 
ing from  the  syllabus) : 

"A  parol  agreement,  long  acquiesced  in,  to 
Fettle  a  boundary  between  adjoining  proprietors, 
bring  the  result  of  an  honest  attempt  to  fix 
the  true  boundary,  and  according  to  wnich  they 
have  actually  occupied,  will  be  held  good  in  an 
action  at  law,  altnough  the  time  has  not  been 
sufficient  to  establish  an  adverse  possession." 

It  Is  unnecessary  to  here  decide  which  of 
tbe  foregoing  statements  of  the  rule  is  cor- 
rect, for  the  facts  In  this  case  do  not  bring 
It  within  either  version  of  it  At  the  ex- 
lAration  of  two  years  and  four  days  from 
tbe  date  of  the  survey  this  action  was  com- 
menced, so  that  the  parties  neither  acquiesc- 
ed In  nor  occupied,  according  to  the  line  es- 
tatdlabed  by  it,  for  a  period  (rf  time  equal 
to  tbat  fixed  by  tbe  statute  of  limitations, 
as  stated  in  one  case,  nor  was  their  agree- 
ment long  acquiesced  in  nor  was  respondent's 
occupancy  thereunder  actual  and  of  long  du- 
ration as  contemplated  In  the  other. 

Whether  the  line  run  by  Mackay  at  the  In- 
stance of  Gray  and  Keeney  became,  by  long 
acQoiescence,  the  boundary  line,  and  whether 
tbe  present  owners  have  agreed  that  it  be  ab- 
rogated and  the  original  government  survey 
be  re-established  for  the  purpose  of  marking 
tbeir  boundary,  are  questions  which  cannot 
be  decided  until  file  facts  are  fully  disclosed 
npcm  a  hearing  in  the  district  court 

Tbe  judgment  is  reversed,  and  a  new  trial 
granted.    Costs  are  awarded  to  the  appellant 

BUDGET  J.,  concnrs. 


SULLIVAN,  O,  J.  (dissenting).  I  am  un- 
able to  concur  in  the  conduslctn  reached  by 
my  Associates.  The  cause  was  tried  by  a 
jury,  and  certain  questions  sulHnitted  to  It 
and  the  answers  thereto  were  adopted  by  tba 
court  as  a  part  of  its  finding  of  facts.  The 
Jury  found:  (1)  That  the  plalntlil  and  defend- 
ant, about  July,  1910,  employed  A.  m  Chrls- 
tensen, the  county  surveyor,  to  survey  and 
establish  the  line  between  their  respective 
tracts  of  land;  (2)  that  Chrlstensen,  pursu- 
ant to  said  employment,  did  survey  and  estab> 
lish:  the  line  between  the  lands  of  idainttS 
and  defendant  about  July,  1910;  and  (3) 
that  after  said  line  was  so  established  by 
Chrlstensen  the  plaintiff  and  defendant  ac- 
quiesced therein  and  agreed  to  said  line  at 
the  time  said  survey  was  made. 

There  Is  a  direct  and  substantial  conflict 
in  the  evidence  on  the  question  of  acquies- 
cence, but  there  is  no  conflict  as  to  the  em- 
ployment and  payment  by  both  parties  of 
said  surveyor  for  establishing  said  lines; 
and,  since  there  is  a  substantial  conflict  on 
the  main  issue,  under  the  well-established 
rule,  both  by  statute  and  the  decisions  of  this 
court,  the  findings  of  the  court  and  the  jury 
ought  not  to  be  disturbed. 

As  I  view  It  the  great  weight  of  evld^ice 
supports  the  verdict  and  this  court  has  so 
often  held  that  where  there  Is  a  substantial 
conflict  in  the  evidence,  the  verdict  of  the 
jury  or  the  findings  of  the  court  will  not  be 
disturbed,  the  general  rule  so  long  adhered  to 
by  this  court  ought  not  to  be  set  aside,  and 
that  rule  Is  that,  where  there  Is  a  substan- 
tial conflict  in  the  evidence,  and  there  Is  sub- 
stantial evidence  to  support  the  verdict  and 
findings,  such  verdict  and  findings  will  not 
be  disturbed.  Miller  v.  Blunck,  24  Idaho, 
234,  133  Pac.  383;  Davidson  Grocery  Co.  v, 
Johnston,  24  Idaho,  336,  133  Pac.  929,  Ann. 
Cas.  1915Q  1129;  Montgomery  v.  Gray,  26 
Idaho,  585,  144  Pac.  646;  Cameron  Lumber 
Ca  v.  Stack-Gibbs  Lumber  Co.,  26  Idaho,  626, 
144  Pac.  1114.  We  not  only  have  the 
above  and  numerous  other  decisions  of  the 
Supreme  Court  of  thfs  state  upon  this  ques- 
tion, but  section  4824,  Rev.  Codes,  provides 
that  "whenever  there  Is  substantial  evidence 
to  support  a  verdict  the  same  shall  not  be 
set  aside."  It  seems  to  me  tliat  the  dedsion 
of  my  Associates  not  only  reverses  the  deci- 
sions of  this  court  above  cited  and  other  de- 
cisions of  this  court  l>at  it  nullifies  the  provi- 
sion of  the  statute  above  quoted. 

The  evidence  shows  that  this  line  was  es- 
tablished in  the  summer  of  1910  and  agreed 
to,  and  that  it  was  also  agreed,  after  the  line 
was  established,  that  appellant  should  have 
the  crop  then  standing  on  said  land,  and  that 
thiereafter  the  respondent  should  have  the 
crops  raised  thereon.  This  agreement  was 
carried  ont  until  1912,  when  the  plaintiff 
procured  an  injunction  against  the  defendant 
restraining  him  from  harvesting  the  crops 


Digitized  by  LjOOQ  IC 


208 


U2  PAGIFIO  BBPOBTOB 


(Idabo 


then  growing  on  said  land.  This  line  bad 
been  established  by  a  dvU  engineer  named 
Young  i»lor  to  the  time  Christensen  estab- 
lished It,  and  the  line  established  by  CSMs- 
tensen  corresponded  exactly  with'  the  line  es- 
tablished by  Young. 

My  Assodatee  seem  to  bold  that  the  rule 
which  should  goTem  in  this  case  is  that  such 
acquiescence  or  agreement  between  the  i>ar- 
tles  should  continue  for  a  term  of  five  years, 
or  during  the  full  period  of  the  statute  of 
limitations.  I  cannot  see  that  that  question 
has  anything  to  do  with  this  case.  These 
parties  employed  a  surveyor  and  agreed  that 
they  would  abide  by  the  line  established  by 
him.  He  established  a  line,  pnt  up  stakes 
along  the  line,  and  for  two  years  they  did 
abide  by  it  It  was  not  contemplated  by  said 
agreement  that  such  agreement  or  acquies- 
cence should  continue  for  a  term  of  five  years, 
and.  In  case  one  of  the  parties  saw  fit  to  go 
bade  on  that  agreement  some  time  during  the 
Ave  years,  then  the  Une  should  not  stand. 
The  question  of  long  acquiescence  has  nothing 
to  do  with  tlie  establishment  of  said  bound- 
ary line,  but  it  was  established  by  agreement 
of  the  parties,  and  in  no  way  involTes  title 
by  adverse  possession. 

The  majority  say  in  their  opinion  that: 

"At  the  expiration  of  two  years  and  four  days 
from  the  date  oi  ttie  survey  this  action  was  com- 
menced, so  that  the  parties  neither  acquiesced 
in  nor  occupied  according  to  the  line  established 
by  it  for  a  period  of  time  equal  to  ttiat  fixed  by 
the  statute  ot  limitations." 

That  w&s  not  necessary.  They  agreed  to 
employ  e  surveyor,  each  paying  a  part  of  his 
compensation.  The  surveyor  established  the 
line  under  their  agreement,  and  the  defend- 
ant ought  not  to  be  permitted  to  violate  said 
agreement  on  the  ground  that  the  defendant 
had  not  occupied  the  land  under  said  agree- 
ment for  the  full  period  of  time  to  establish 
title  by  adverse  possession.  The  defendant 
had  possession  of  said  land  for  abont  two 
years  under  said  agreement,  and  would  any 
one  contend  that,  if  that  was  their  agree- 
ment, both  parties  must  acquiesce  in  it  for 
five  years  before  it  would  become  binding? 
Title  by  adverse  possession  can  never  be 
acquired  by  agreement  or  acquiescence  of  the 
parties.  The  word  "adverse"  means  that  the 
possessor  is  holding  adversely  to  the  other 
party  and  not  with  his  acquiescence  and  con- 
sent 

The  record  shows  that  Obrlstensen  after- 
ward, at  the  request  of  the  plaintiff,  made 
another  survey,  and  the  second  line  of  survey 
established  the  fact  that  the  greater  portion 
of  the  land  In  dispute  bdonged  to  the  defend- 
ant 

This  court  ought  not  to  uphold  any  litigant 
in  violating  the  plain  provisions  of  a  contract 
like  the  one  under  consideration. 

The  Judgment  ought  to  be  affirmed. 


PONCIA  et  aL  ▼.  EAGIiB  et  aL 
(Supreme  Court  of  Idaho.     Oct  9,  1916.) 

1.  Mines  anh  Minerals  €=s>38  —  Qdietino 
Title — Constbuction. 

EeJd,  that  this  is  an  action  to  quiet  the 
possession  and  title  in  the  plaintiffs  to  certain 
mining  ground  as  against  the  claims  of  the  de- 
fendants. 

[Ed.  Note. — For  other  cases,  see  Mines  and 
Mmerals,  Cent  Dig.  K  87%-llS;    Dec.  Dig. 

2.  Mines  and  Minebals  «=3S8— Action  on 
Advebse  Claim — Complaint. 

Held,  that  this  is  not  an  action  on  an  ad- 
verse claim,  under  the  provisions  of  sections 
2326,  2326,  Rev.  St  U.  S.  (U.  S.  Comp.  St 
1913,  §§  4622,  4623). 

[Ed.  Note. — For  other  cases,  see  Mines  and 
Minerals,  0«it  Dig.  §§  87%i-113;  Dec.  Dig. 
<S=»38.] 

3.  Action  <S=>26— Fobms  ot  Aotionb— Aboli- 
tion OF  Distinction. 

Under  the  provisions  of  section  1,  art  6, 
of  the  state  Constitution,  the  distinction  be- 
tween actions  at  law  and  salts  in  eqoity  and  the 
forms  of  all  such  actions  is  prohibited,  and 
there  is  in  this  state  but  one  form  of  action  for 
the  enforcement  or  protection  of  private  righta 
or  the  redress  of  private  wrongs. 

[Ed.  Note. — For  other  cases,  see  Action,  Cent. 
Dig.  i§  124-145.  147-149,  163,  16^159,  313; 
Dec.  Dig.  <8=s>26.] 

4.  Pleading  «=948  —  Complaint  —  Fobu— 
sufficienot. 

Under  the  provisions  of  section  4168,  Rev. 
Codes,  no  particular  form  of  complaint  is  re- 

a aired,  but  a  statement  of  the  facts  constituting 
be  cause  of  action  in  ordinary  and  concise  lan- 
guage is  sufficient  and  the  plaintiC  cannot  be 
sent  out  of  court  only  when  ui>on  the  facta 
pleaded  he  is  entitled  to  no  reUef  either  at  law 
or  in  equity. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  H  106,  106;  Dec.  Dig.  <Ss>48.] 

Appeal  from  District  Court  Boise  County ; 
Chaa   P.   McCarthy,   Judge. 

Action  by  C.  B.  Poncia  and  others  against 
X  Frederick  Bagle  and  another.  From  a 
judgment  for  defendants,  plaintiffs  appeaL 
Reversed. 

O.  R.  Woods  and  Maurice  M.  Myers,  both 
of  Boise,  for  appellants.  Hawley  &  Hawley, 
O.  W.  Worthwine,  and  S.  S.  Griffin,  all  of 
Boise,  for  respondents. 


SULLIVAN,  C.  J.  This  Is  an  action  to 
quiet  title  to  a  certain  mining  claim  known 
as  the  "Midnight"  claim,  situated  in  Center- 
vUle  and  Ploneerville  mining  districts,  Boise 
county.  A  demurrer  was  sustained  to  the 
amended  complaint,  and  the  plaintiffs  de- 
clined to  plead  further,  and  thereupon  Judg- 
ment of  dismissal  was  entered.  This  appeal 
is  from  that  Judgment 

The  following  facts  appear  from  the  com- 
plaint: 

On  or  about  March  23,  1910,  the  respond- 
ents herein  filed  an  application  for  a  United 
Stetes  patent  tor  a  group  of  placer  mining 
claims,  called  the  "Dessie  D"  group,  situated 
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In  Centerrllle  and  Ploneervllle,  Boise  coanty. 
One  of  said  group  yraa  named  by  the  respond- 
ents the  "Midnight"  placer  claim,  and  this 
claim  embraced  the  placer  mining  ground  de- 
scribed In  the  complaint  and  claimed  by  the 
platntlfls.  Said  application  for  a  patent  was 
filed  In  the  Boise  land  office,  and  notice  of 
BQch  application  was  pnbllshed  In  a  newspa- 
per, and  snch  publication  continued  In  bw^ 
I)aper  for  a  period  of  60  days,  and  said  pe- 
riod ended  on  May  27,  1910.  The  appellants 
herein  filed  protest  and  adverse  claim  tn 
said  land  office  on  May  23,  1910,  whldi  was 
within  the  OO-day  period  of  publication,  and 
also  commenced  a  suit  tn  the  district  court 
of  the  third  judicial  district  In  and  for  said 
county  on  June  18,  1910.  to  quiet  title  to  the 
placer  ground  Included  within  the  bound- 
aries of  said  "Midnight"  placer  claim,  and 
on  September  22d  that  action  was  transfer- 
red to  the  United  States  Circuit  Court  for 
the  District  of  Idaho.  On  April  27,  1918, 
that  action  was  dismissed  by  the  federal 
court. 

The  plaintiffs  had  employed  William  A. 
Samirie,  Esq.,  as  their  attorney  to  represent 
them  In  their  adverse  claim  and  in  their 
said  action  to  quiet  title  thereto.  Sample 
died  on  or  about  the  25th  of  December,  1912, 
but  during  his  life  be  informed  the  plaintiffs 
that  their  said  case  in  the  land  office  and  In 
thq  federal  court  had  been  comprcHolsed  in 
such  a  way  that  the  said  "Dessle  D"  group 
of  claims  would  go  to  patent,  except  or  ex- 
cluding the  "Midnight"  claim,  and  the  plain- 
tiffs would  retain  their  ownership  of  said 
ground. 

Thereafter,  and  during  the  month  of 
March,  1914,  a  receiver's  receipt  was  issued 
to  the  defendants  which  would  entitle  them 
to  a  Lnited  States  patent  to  the  whole  of 
said  "Dessle  D"  group  of  placer  claims,  in- 
cluding said  "Midnight"  claim.  Upon  being 
informed  of  those  facts,  plaintiffs  at  once 
employed  O.  R.  Woodst  Esq.,  an  attorney  at 
law,  to  file  anew  their  protest  and  adverse 
claim  against  the  issuing  of  a  patent  to  said 
group  of  claims  so  far  as  the  same  conflicted 
with  plaintiffs'  claim.  Thereupon  said  attor- 
ney made  application  to  the  Commissioner 
of  tbe  General  Land  Office  at  Washington, 
D.  C,  for  permission  to  file  anew  the  pro- 
test and  adverse  claims  of  plaintiffs,  and  ob- 
tained permission  to  file  a  protest  under 
oath,  stating  the  reascm  why  patent  should 
not  issue  tn  that  case,  which  protest  was 
made  and  transmitted  from  the  Boise  land 
office  to  the  General  Land  Office  at  Wash- 
ington, D.  C,  and  on  April  28, 1914,  the  plain- 
tiffs began  this  suit  to  quiet  title,  and  there- 
after filed  an  amended  complaint,  setting 
forth  more  fally  the  alleged  facts  of  the  case. 
To  this  ammded  complaint  a  demurrer  was 
filed,  which  demurrer  was  sustained,  and, 
as  above  stated,  the  court  Altered  Judgment 
of  dismissal.  The  sustaining  of  said  demur- 
rer and  entering  judgment  of  dismissal  are 
assigned  as  error. 
U^P.— 14 


[1]  This  is  not  a  case  where  tiie  platntlfls 
are  seeking  to  acquire  a  patent  from  tbe 
United  States  to  the  mining  ground  in  coa- 
troversy  under  their  adverse  claim  or  pro- 
test Tbe  defendants  only  are  appllcanta 
for  a  patent — not  the  plaintiffs.  Tbe  plain- 
tiffs claim  title  and  right  to  the  possession 
of  this  land  as  against  the  respcmdents  by 
virtue  of  their  locations  and  by  virtue  of 
being  tn  posseasloa  and  of  working  said 
claims  for  the  last  five  years  next  before 
the  commencement  of  this  actioD,  alleging 
that  their  poosession  has  been  actual,  quiet, 
peaceable,  adverse,  visible,  notorious,  hoetlle^ 
exclusive,  and  cMittnnous. 

[2]  Respondents  ccmtend  that  this  is  an 
adverse  snit  brought  under  section  2826  of 
the  Revised  Statutes  of  the  United  States, 
and  Is  governed  by  the  law  applicable  to 
such  suits,  and  that  by  the  allegations  of 
tbe  complaint  the  pladntlffs  have  elected  to 
try  this  case  as  an  adverse  suit  under  sec- 
tions 2S25  and  2826,  Revised  Statutes  of  the 
United  States,  and  that  that  was  the  theory 
upon  which  the  case  was  tried  out  on  de- 
murrer in  the  district  court.  We  cannot 
agree  with  that  contention,  although  the  the- 
ory above  suggested  may  have  been  the  the- 
ory upon  which  the  demurrer  was  determin- 
ed. The  suit  upon  the  adverse  claim,  which 
was  begun  and  transferred  to  the  United 
"States  court,  was  dismissed  upon  an  alleged 
agreonent  that  the  applicants  for  patent 
for  said  '^Dessle  D"  group  of  mining  claims 
would  exiclude  from  their  application  the 
ground  known  as  the  "Midnight"  placer 
claim.  Thereafter  the  attorney  for  the  plain- 
tiffs herein  died,  and  it  apx>ears  from  the  al- 
I^atlons  of  the  complaint  that  said  appli- 
cants failed  to  comply  with  such  agreement 
and  exclude  said  ground  from  their  applica* 
tlon  for  a  patent,  and  In  violation  of  such 
agreement  continued  thdr  application  for 
that  ground  and  obtained  an  order  directing 
certlficote  to  issue  to  them  for  said  ground, 
as  appears  from  the  letter  of  the  Commis- 
sioner of  the  General  Land  Office  at  Wash- 
ington, D.  C,  dated  March  26,  1914.  The 
Commissioner  states  in  that  letter,  in  sub- 
stance, that  the  Commissioner's  office  Is  In 
receipt  of  a  telegram  from  O.  R.  Woods,  re- 
questing that  further  action  be  stayed  in 
regard  to  mineral  application  08584,  that  be- 
ing the  application  made  by  tbe  defendants, 
"for  the  reason  that  claimant  Is  securing 
patent  to  the  Midnight  placer  through  fraud," 
and  continues: 

"The  record  shows  that  suit  was  commenced 
in  court,  on  the  adverse  claim,  and  a  certified 
copy  of  the  judgment  roll  shows  that  said  suit 
was  dismissed  April  7,  1913,  by  order  of  court. 
The  dismissal  of  the  suit  disposed  of  tbe  adverse 
claim,  and,  as  no  further  objection  was  appar- 
ent, by  office  letter  'N'  of  March  11,  1914,  you 
were  directed  to  issue  the  final  certificate  in 
mineral  application  08584.  In  view  of  the 
statement  contained  in  the  telegram,  yon  will  al- 
low O.  R.  Woods,  or  the  parties  interested,  thir- 
ty days  from  notice  within  which  to  furnish 
a  protest,  under  oath,  stating  the  reason  why 
patent  should  not  issue  in  tills  ca8e,t  etorv/^^rtlo 
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Said  letter  Is  made  a  imrt  of  the  complaint 
and  clearly  shows  that  the  Commissioner  of 
the  General  Land  Office  wonld  consider  a 
protest  against  the  Issuance  of  a  patent  to 
the  defendants  for  said  "Midnight"  placer 
mining  ground. 

The  adverse  suit  which  was  brought  by 
the  plaintiffs  had  already  been  dismissed,  ac- 
cording to  the  allegations  of  the  complaint, 
because  of  the  agreement  and  compromise 
made  between  the  applicants  for  the  defend- 
ant and  Attorney  Sample  for  the  plaintUFs. 
The  time  having  already  passed  for  begin- 
ning another  suit  on  an  adverse  dalm,  the 
plaintiffs  brought  this  suit  to  determine  their 
right  to  the  possession  of  said  mining  ground. 
Ot  course,  the  title  was  still  in  the  United 
States,  but  they  had  a  right  in  this  way  to 
try  their  right  to  the  possession  of  said 
ground. 

Counsel  for  defendants  also  contend  that 
the  amended  complaint  shows  that  this  ac- 
tion was  not  commenced  In  the  time  required 
t^  the  laws  of  the  United  States.  They  are 
right  in  that  contention,  but  are  entirely 
wrong  In  their  contention  that  this  is  a  suit 
on  an  adverse  claim  and  that  it  must  be 
brought  within  the  time  provided  by  the  laws 
of  the  United  States.  A  person  who  is  en- 
titled under  the  laws  of  the  United  States 
to  the  possession  of  mining  ground  by  reason 
of  bis  having  complied  with  the  statute  may* 
defend  his  possession  and  have  it  protected 
In  an  action  to  quiet  such  right  in  him.  He 
does  not  need  to  be  in  a  position  to  acquire 
a  patent  from  the  United  States  for  such 
ground.  He  may  protect  his  possession  and 
right  from  the  attempts  of  others  to  pro- 
care  a  patent  ffom  the  United  States  for 
land  of  which  he  is  legally  possessed  and 
make  no  application  for  a  patent  himself  in 
sach  proceedings. 

[3,4]  Under  the  provisions  of  section  1, 
art  6,  of  the  state  Constitution,  there  Is  but 
one  form  of  action  for  the  enforcement  or 
protection  of  private  rights,  or  the  redress  of 
private  wrongs,  and  under  the  provisions  of 
section  4168,  Rev.  Codes,  the  complaint  must, 
inter  alia,  contain  a  statement  of  the  facts 
constituting  the  cause  of  action  in  ordinary 
and  concise  language.  It  was  held  by  this 
court  In  Kauh  v.  Oliver,  10  Idaho,  3,  77  Pac. 
20,  that  the  technicalities  of  pleading  have 
been  dispensed  with  by  the  Code,  and  the 
plaintiff  need  only  state  his  cause  of  action 
in  ordinary  and  concise  language,  whether 
it  be  in  assumpsit,  trespass  or  ejectment, 
without  regard  to  the  ancient  forms  of 
pleadings,  and  that  the  plaintiff  can  be  sent 
out  of  court  only  when,  upon  the  facts  plead- 
ed, he  is  entitled  to  no  relief  either  at  law 
or  equity. 

In  Anderson  v.  War  Eagle  Con.  Mln.  Co., 
8  Idaho,  789,  72  Pac.  671,  this  court  held 
that  no  particular  form  of  complaint  was 
required;  that  the  complaint  must  contain 
a  statement  of  the  facts  constltnting  the 
cause  of  action,  in  ordinary  and  concise  lan- 


guage, and  when  that  was  done  the  plaintiff 
was  entitled  to  whatever  relief  his  plead- 
ings and  proof  ^ow  bim  entitled  to,  either  in 
law  or  equity. 

We  find  many  allegations  in  the  complaint 
not  necessary  to  a  complaint  in  an  action  to 
quiet  title,  but  the  complaint  as  a  whole  con- 
tains the  allegations  necessary  to  a  complaint 
in  an  action  to  quiet  title.  We  recognize  the 
rule  that  a  general  demurrer  only  admits 
matters  pr(H>erly  pleaded,  but,  if  a  complaint 
contains  many  matter  that  are  not  essential 
to  it,  but  contains  sufficient  to  state  a  cause 
of  action,  it  is  error  to  sustain  a  general  de- 
murrer to  it 

Reading  the  complaint  in  the  li^t  of  the 
provisions  of  the  Constitution  and  statute 
above  dted,  if  the  plaintiffs  can  prove  those 
allegations  on  the  trial,  they  wiU  certainly 
be  entitled  to  a  Judgment  protecting  them  in 
the  possession  of  said  mining  ground  as 
against  the  defendants. 

Under  this  view  of  the  matter,  the  court 
erred  in  sustaining  said  demurrer,  and  the 
Judgment  entered  must  be  reversed,  and  the 
cause  remanded,  with  direction  to  the  court 
to  overrule  the  demurrer  and  to  permit  the 
defendants  to  answer.  Costs  are  awarded  to 
the  appellants. 

BUDGE  and  MORGAN,  JJ.,  concur. 


TOYBR,  Treasurer,  etc.,  et  al.  ▼.  COPP, 

Treasurer,  etc.,  et  aL 
(Supreme  Court  of  Idaho.    Oct  7,  1915.) 

1.  Ckeation  of  New  County  —  Appobtion- 

KENT  or  INDEBT^NESS. 

Under  an  act  creating  Minidoka  county 
from  a  part  of  the  territory  of  Lincoln  county 
(Seas.  Laws  1013,  p.  5),  tne  bonded  indebted- 
ness of  Lincoln  county  was  to  be  apportioned 
in  accordance  with  the  provisions  of  said  act. 

2.  Cbeation  of  New  Oourtt  —  Appobtion- 
UENT  OF  Indebtedness. 

Under  the  provisions  of  section  6  of  said 
act,  the  bonded  mdebtedness  of  Lincoln  county 
was  to  be  ascertained  and  apportioned  between 
Minidoka  county  and  Lincoln  county,  and  it 
was  ascertained  and  determined  that  Minidoka 
county's  proportion  of  said  indebtedness  was 
$45,708.06,  together  with  interest,  a  part  of 
which  had  not  yet  accrued. 

3.  Cbeation  of  New  County— Payment  and 
Appobtionhbnt  of  Indebtedness. 

Under  the  provisions  of  section  10  of  said 
act,  the  county  commissioners  of  Minidoka 
cotmty  were  required  to  make  provision  for  the 
payment  of  the  bonded  indebtedness  apportion- 
ed to  it  "by  levy  and  taxation  at  the  tmies  fix- 
ed by  law  tor  so  doing,  and  in  the  same  manner 
as  the  county  commissioners  of  Lincoln  county 
could  or  shonld  have  done  had  Minidoka  county 
not  been  created,"  and  such  tax,  when  collected 
by  the  officers  of  Minidoka  county,  should  be 
paid  over  to  the  treasurer  of  Lincoln  county, 
and  such  money  be  applied  by  the  treasurer  of 
Lincoln  count?  to  the  payment  of  Minidoka 
county's  proportionate  part  of  such  indebted- 


4.  Counties  *=>ie— Cbeation  op  New  Coun- 
ty—Appobtionment  OF  Indebtedness. 
Held,  that  Minidoka  county  could  not,  un- 
der the  provisions  of  said  act,  compel  the  treas- 
urer of  Lincoln  county  to  accept  the  full  amount 
of  said  apportioned  bonded  indebtedness,  with 
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accrued  interest  thereon  to  fiie  Ist  of  Septem- 
ber, 1915,  on  that  date,  «Uice  said  bonded  in- 
debtedness was  not  due,  and  the  interest  to  ac- 
crue on  SQch  debt  subsequent  to  said  date  was  a 
part  of  SDch  apportioned  indebtedness,  and  must 
be  paid  by  Minidoka  county. 

[Ed.  Note. — For  other  cases,  see  Counties, 
Cent  Dig.  U  12-15;   Dec.  Dig.  «=>16.] 

5.  Counties  ®=»16— Ckeation  of  New  Coun- 
ty— Bonded  Indebtedness— Patment. 
Held,  that  by  the  provisions  of  said  act  the 
Legislature  intended  that  Minidoka  connty 
should  levy  and  collect  taxes  sufficient  each  year 
to  pay  its  proportionate  part  of  such  bonded  in- 
debtedness as  said  bonds  became  due,  in  the 
same  manner  as  Lincoln  connty  was  obligated 
to  do  under  the  proviaions'  of  said  bond  issue, 
and  not  otherwise. 

[Ed.  Note. — For  other  cases,  see  Counties, 
Cent.  Dig.  ^i  12-16;   Dec.  Dig.  «=sie.] 

ApplicatiCHt  for  writ  of  mandate  by  0.  L. 
Toyer,  Treasurer  and  ex  officio  Tax  Collector 
in  and  for  Minidoka  County,  and  another, 
against  Walter  H.  Oopp,  Treasurer  and  ex 
c^cio  Tax  Collector  in  and  for  I^lncoln  Coun- 
ty, and  another.  Peremptory  writ  denied, 
and  altemiitlTe  writ  quashed. 

Homer  C.  Mills,  of  Rupert,  for  idaintlffs. 
Harian  D.  Heist,  of  Sbodione^  for  defend- 
ants. 

SULLIVAI^,  C.  X  This  Is  an  original  pro- 
ceeding to  procure  the  issuance  oif  a  writ  of 
mandate  commanding  the  defendant  treas- 
nrer  and  tax  colieictor  of  Lincoln  county  im- 
mediately to  accept  and  receive  the  sam  of 
$46,191.76  in  fall  payment  of  the  bonded  in- 
debtedness of  said  connty  assumed  by  Minl- 
dc^a  connty  on  its  creation  as  a  new  connty 
from  a  part  of  the  territory  of  lincoln  coun- 
ty, t(«ether  with  interest  due  tliereon  to  Sep- 
teml>er  1st,  191& 

The  altematlTe  writ  was  issued  and  made 
retamable  on  September  20,  1916,  when  the 
case  was  presented  on  stipulated  facts,  which 
facts  are  substantially  as  follows:  Minidoka 
connty  was  created  out  of  a  part  of  the  ter- 
ritory of  Idncoln  county  by  an  act  of  the  Leg- 
islature approved  January  28,  1913  (Sess. 
Laws  1913,  Pk  6).  PDiBuant  to  the  provisions 
of  section  6  of  said  act,  the  bonded  indebted- 
ness of  Uncoln  county  was  to  be  ascertained 
and  apportioned,  which  was  Acme  oa  July  23, 
1915,  when  it  was  ascertained  that  there  re- 
mained unpaid  on  Minidoka  county's  propor- 
tion of  said  bonded  indebtedn^s  the  sum 
of  $45,780.06,  exclusive  of  interest  On  July 
23,  1916,  the  board  of  county  commissioners 
of  Minidoka  county  met  in  special  session 
and  determined  that  said  $45,70&05,  together 
with  accrued  interest,  constituted  a  binding 
and  subsisting  obligation  on  Minidoka  coun- 
ty, and  made  and  entered  of  record  a  certlfl- 
cate  of  sndi  determination,  and  thereupon 
made  and  entered  a  resolution  declaring  that 
they  deemed  it  advisable  and  for  the  best  in- 
terest at  the  county  that  funding  bonds  of 
Minidoka  connty  in  the  snm  of  $46,000  be  is- 
sued and  sold  to  provide  funds  with  which  to 


pay  and  discharge  a  U&e  amonnt  of  Minidoka 
coimt7'8  proporticn  of  said  bonded  indebted- 
ness, and  authorized  the  issuance  of  bands 
for  that  purpose.  Thereupon  negotiable 
funding  bonds  of  said  county  aggregating 
the  sum  of  ^6,000  were  issued,  which  bonds 
were  sold  and  the  cash  received  therefor.  On 
or  about  August  SO,  1915,  Minidoka  county, 
through  its  officers,  tendered  Walter  H. 
Copp,  the  defendant  treasurer,  the  sum  of 
$46,191.75  in  full  payment  of  said  assumed 
bonded  indebtedness  due  Lincoln  county, 
which  represented  the  principal  and  interest 
in  full  to  September  1,  1915.  Lincoln  coun- 
ty, through  its  officers,  refused  to  accept  the 
said  sum,  and  returned  the  same  to  Minidoka 
county.  At  the  time  that  sum  was  tendered 
to  Lincoln  county  as  Minidoka  county's  pro- 
portion of  said  bonded  indebtedness  the 
major  portion  of  Lincoln  county's  bonds  had 
noi  matured,  a  part  ct  them  drawing  inter- 
est at  the  rate  of  6%  per  cent,  and  a  part 
at  the  rate  of  6  per  cent,  per  annum. 

[1-6]  The  question  presented  is  whether 
under  the  provisions  of  said  act  Lincoln 
connty  is  obliged  to  accept  said  sum  In  full 
payment  of  Minidoka's  prc^ortion  of  such 
IndeUtedness,  regardless  of  the  maturity  of 
the  Lincoln  county  bonds.  There  Is  no  ques- 
tion under  the  law  but  that  the  Legislature 
had  full  authority  to  require  the  bonded  in- 
debtedness of  Lincoln  county  to  be  appor- 
tioned as  provided  by  said  act  Section  10 
of  said  act  is  as  follows: 

"The  county  commissionerB  of  Minidoka  coun- 
ty shall  make  proTlsion  for  the  payment  of  the 
bonded  indebtedness  apportioned  to  it,  by  levy 
and  taxation  at  the  times  fixed  by  law  for  so 
doing,  and  in  the  same  manner  as  the  coimty 
commissioners  of  Lincoln  county  could  or  should 
have  done  had  Minidoka  county  not  have  been 
created ;  and  such  tax  when  levied  and  collect- 
ed by  the  officers  of  Minidoka  county  shall  im- 
mediately be  paid  by  the  tax  collector  of  Mini- 
doka county  to  the  treasurer  of  Lincoln  county, 
who  shall  Issue  to  him  a  proper  receipt  there- 
for, and  such  moneys  shall  be  by  the  treasurer 
of  Iiincoln  county  applied  to  the  payment  of 
the  indebtedness  for  which  it  was  levied  and 
collected  by  Minidoka  county." 

By  the  provisions  of  said  section  the  coun- 
ty commissioners  of  Minidoka  county  are 
required  to  make  provision  for  the  payment 
of  the  bonded  indebtedness  apportioned  to  it 
by  levy  and  taxation  at  the  times  fixed  by 
law  for  so  doing  and  in  the  same  manner  as 
the  connty  commissioners  of  Uncoln  county 
could  or  bhould  have  done  liad  Minidoka 
county  not  been  created.  Lincoln  county  is 
obligated  to  pay  said  bonded  indebtedness 
at  the  time  of  its  maturity,  with  interest  ac- 
crued at  that  time,  and  it  was  clearly  the  in- 
tention of  the  Legislature  not  only  to  re- 
quire Minidoka  county  to  pay  its  proportion- 
al part  of  the  principal  of  said  bonds,  but 
its  proportional  part  of  the  interest  that 
would  accrue  up  to  the  time  they  become 
due  or  are  paid.  To  permit  Minidoka  coun- 
ty to  discbarge  its  proportional  part  of  said 


tfssJTor  other  casei,  tea  M$m»  t9plp  and  KEY-XUMBER  \a  all  Kgr-Numbsred  Digests  and 

Digitized  by 


Jt5lt)ogle 


2t3 


162  PAOIFIO  BBFORTDB 


Hflalio 


bonded  Indebtednen  by  paying  to  Lincoln 
county  on  the  Ist  of  September,  1915,  the 
principal  of  said  bonds  and  the  Interest  ac- 
crued up  to  that  date,  would  certainly  be  un- 
just to  Lincoln  county,  unless  Lincoln  coun- 
ty could  pay  and  discharge  such  bonds  at 
that  date,  which  It  evidently  could  not  do, 
since  said  bonds  had  not  yet  become  dua 
This  method  of  payment  by  Minidoka  coun- 
ty was  not  contemplated  by  the  Legislature, 
since  It  would  leave  Lincoln  county  to  pay 
all  interest  that  would  yet  accrue  on  the  pro- 
portional part  of  said  bonds  that  Minidoka 
county  is  obligated  to  pay  until  they  become 
due.  Such  was  not  the  Intention  of  the  Leg- 
islature. The  Intention  clearly  was  that 
Minidoka  county  should  pay  Its  proportional 
part  of  the  bonded  Indebtedness  of  the  moth- 
er county.  Including  Interest  yet  to  accrue 
upon  the  bonds  until  they  become  due.  Said 
act  does  not  contemplate  that  bonds  shall  be 
issued  by  Minidoka  county  to  pay  off  at 
once  its  proportional  part  of  said  bonds, 
leaving  the  mother  county  to  pay  all  Inter- 
est that  may  thereafter  accrue  on  the  bonds. 
The  section  above  quoted  clearly  Indicates 
that  the  payment  of  said  bonded  indebted- 
ness was  to  be  by  a  tax  levied  each  year  at 
the  time  fixed  by  law  for  making  such  levy, 
and  in  the  same  manner  that  the  county 
commissioners  of  Lincoln  county  could  or 
should  have  done  had  Minidoka  county  not 
been  created,  for  the  payment  of  said  bonds. 
And  it  is  further  provided  that  "such  tax 
when  levied  and  collected  by  the  officers  of 
Minidoka  county  shall  Immediately  be  paid 
by  the  tax  collector  of  Minidoka  county  to 
the  treasurer  of  Lincoln  county,"  and  that 
such  money  shall  be  by  the'  treasurer  of  Lin- 
coln county  applied  to  the  payment  of  the  In- 
debtedness for  which  it  was  levied  and  col- 
lected. 

Under  the  law,  a  tax  was  required  to  be 
levied  each  year  by  Lincoln  county  for  the 
payment  of  the  interest  on  said  bonds  and 
for  a  sinking  fund  with  which  to  pay  the 
principal,  and  it  was  the  Intention  of  the 
Legislature  that  the  proper  officers  of  Mini- 
doka county  should  levy  each  year  a  tax  suf- 
ficient to  pay  its  proportionate  part  of  the 
Interest  on  the  bonded  indebtedness  as  it 
became  due  and  Its  proportionate  part  of  the 
principal  as  it  became  due,  and  it  was  not 
the  intention  that  Minidoka  county  should 
issue  and  sell  t>onds  for  the  payment  of  its 
proportional  part  of  said  Indebtedness  before 
the  same  became  due,  and  leave  the  mother 
county  to  pay  the  Interest  that  would  accrue 
on  such  proportionate  part  of  said  Indebted- 
ness until  It  became  due.  A  different  ques- 
tion would  be  presented  If  Minidoka  county's 
proi>ortlonate  part  of  said  bonded  indebted- 
ness was  already  due.  In  that  case  Mini- 
doka county  might  make  proper  provision 
for  the  payment  of  the  then  due  principal 
and  interest 


It  Is  stipulated  In  fiw  sgreed  statement 
of  facts  that  the  interest  to  accrue  on  Mini- 
doka county's  proportional  part  of  said  bond- 
ed Indebtedness  from  September  1,  1915,  un- 
til maturity  would;  in  additicm  to  the  sum 
tendered,  approximate  the  sum  of  (13,760.35, 
and  It  nowhere  appears  that  the  bondholders 
would  be  willing  to  surrender  their  bonds 
and  accept  payment  thereof  on  September  1, 
1915,  or  at  any  time  before  they  become  due, 
and  the  presumption  is  they  would  not  do 
so ;  hence  Lincoln  county  would  have  to  pay 
that  amount  of  interest. 

While  it.  is  true,  if  Lincoln  county  accept- 
ed the  amount  tendered.  It  would  have  that 
money  on  hand,  there  is  no  provision  of  law 
authorizing  Lincoln  county  to  loan  said  mon- 
ey until  said  bonded  Indebtedness  becomes 
due.  The  only  authority  Lincoln  county  has 
In  regard  to  the  money  raised  by  Minidoka 
county  to  pay  its  proportional  part  of  the 
debt  Is  to  receive  it  as  provided  by  law  and 
pay  it  over  to  the  bondholders,  as  stipu- 
lated In  the  bonds.  Lincoln  county  has  no 
authority  to  receive  the  money  long  before 
the  bonds  are  due  and  hold  it  or  loan  it  nn- 
tll  said  bonded  Indebtedness  becomes  due. 

There  is  nothing  In  the  case  of  Frazler  v. 
HasUngs,  26  Idaho,  623,  144  Pac.  1122,  in 
conflict  with  the  views  expressed  in  this 
opinion.  That  case  involved  the  funding  of 
a  portion  of  the  bonded  Indebtedness  of 
Lincoln  county,  not  the  payment  of  the  debt 
to  Lincoln  county  before  the  same  became 
due,  and  thereafter  requiring  Lincoln  coun- 
ty to  pay  the  interest  that  might  accrue 
prior  to  the  debt's  becoming  due. 

We  therefore  conclude  that  the  peremp- 
tory writ  of  mandate  should  not  issue,  and 
tliat  the  alternative  writ  heretofore  Issued 
must  be  quashed,  and  it  is  so  ordered,  with 
costs  In  favor  of  the  defendants. 

BUDOB  and  MORjQAN,  JJ.,  concur. 


BEAKLBT  T.  OPTIMIST  PRINTING  CO., 

Limited,  et  aL 
(Supreme  Court  of  Idaho.     Oct  9,  1916.) 

1.  Triai,  •=>315  —  Chance  Vxbdiot  —  Valid- 

ITT. 

As  jurors  are  bound  to  return  verdicts  ac- 
cording to  the  evidence  and  the  instructions  of 
the  court  the  differences  of  litigants,  when  sub- 
mitted to  a  jury,  should  be  carefully  and  con- 
scientiously considered,  and  should  not  be  de- 
termined by  any  gambling  method.  The  tossing 
of  a  coin  to  effect  an  agreement  during  the  de- 
liberations of  the  jury,  coupled  with  the  com- 
pact to  abide  by  the  result  though  it  may  not 
be  done  wtih  an  improper  purpose,  is  neverthe- 
less contrary  to  law,  and  a  verdict  so  reached 
is  void. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  H  740-742;   Dec.  Dig.  «=»316.] 

2.  Nbw  Tbiai.  «=>52,  143  —  Misoonduct  of 
JuBOBS— Chance    VxBDiciy-AFnDAviTS  or 

JUROBS. 

When  any  one  or  more  of  the  jurors  have 
been  induced  to  assent  to  a  general  or  special 
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verdict  by  a,  rcaort  to  the  determination  of 
chance^  such  misconduct  may  be  proven  by  the 
affidavit  of  any  one  or  more  of  the  jurors ;  and, 
when  so  proven,  it  is  the  duty  of  the  court  to 
set  aside  such  verdict  and  grant  a  nevr  trial. 

(Ed.  Note. — For  other  cases,  see  New  Trial, 
Cent  Dig.  {{  101,  290-206;    Dec.  Dig.  <8=>52, 

Sullivan,  O.  J.,  dissenting. 

Appeal  from  District  Court,  Bingham 
County ;  J.  M.  Stevens,  Judge. 

Actl<xi  by  W.  A  Beakley  against  the  Opti- 
mist Printing  Company,  limited,  a  corpora- 
tion, and  another.  From  a  Judgment  for  de- 
fendants, plaintiff  appeals.    Beversed. 

A.  S.  Dickinson,  of  Blackfoot,  for  appel- 
lant. 

BTTDOE,  3.  The  plaintiff  below  and  ap- 
pellant here  commenced  an  action  In  the  dis- 
trict court  of  the  Sixth  Judicial  district  In 
and  for  Bingham  county  by  filing  a  complaint 
against  the  Optimist  Printing  Company,  a 
corporation  engaged  in  publishing  a  newspa- 
per at  Blackfoot,  known  as  the  "Blackfoot 
Optimist,"  and  Karl  P.  Brown,  Its  editor  and 
manager,  defendants  below  and  respondents 
here.  The  action  was  one  tq  recover  damag- 
es for  libel. 

1o  the  complaint  of  the  plaintiff  the  de- 
fendants filed  a  demurrer,  which  was  over- 
ruled. Thereafter  the  defendants  filed  their 
answer;  and  on  June  26,  1913,  the  cause 
came  on  for  trial  before  the  court  and  Jury. 
On  Jane  28,  1913,  the  Jury  returned  Its  ver- 
dict in  favor  of  the  defendants.  Judgment 
was  thereupon  duly  entered  In  favor  of  the 
defendants,  and  against  the  plaintiff  for  costs 
in  the  sum  of  $61.60.  Thereafter  notice  of 
motion  and  motion  for  a  new  trial  were  duly 
filed  and  presented  to  the  court,  and  by  the 
court,  on  January  6,  1914,  denied.  This  is 
an  appeal  from  the  Judgment  and  from  the 
order  of  the  court  denying  plaintiff's  motion 
for  new  trlaL 

Appellant  assigns  five  spedflcatlons  of  er- 
ror: 

First  There  is  no  evidence  in  the  record 
to  sustain  a  Judgment  in  favor  of  tbe  defend- 
ants, or  either  of  them. 

Second.  Misconduct  of  the  Jury  In  arriv- 
ing at  their  verdict  by  chance. 

Ttdrd.  The  court  erred  in  entering  and 
giving  Judgment  upon  the  verdict  for  the  de- 
fendants, for  the  reason  that  said  verdict  is 
onsapported  by  any  evidence  in  the  record. 

Fourth.  The  conrt  erred  in  permitting  the 
defendant  Karl  P.  Brown  to  testify,  over 
plaintiff's  objection,  that  by  the  pubUcatlon 
of  the  article  of  February  27,  1913,  he  did 
not  Intend  to  injure  the  plaintiff. 

Fifth.  The  court  erred  In  refusing  to  per- 
mit witness  L.  M.  Cafve  to  testify  as  to 
wliether  or  not  the  plaintiff  and  appellant 
herein  rendered  the  opinion  mentioned  in  the 
article  dated  February  27,  1918,  In  his  of- 
ficial capacity  as  city  attorney  to  tbe  dty 


council,  or  whether  he  simply  expressed  bis 
views  as  a  citizen. 

[1 ,  2]  We  will  consider  only  the  second  as- 
signment of  error,  which  we  think  is  decisive 
of  this  case.  Touching  the  misconduct  of 
the  Jury,  there  is  in  the  record  an  affidavit 
of  each  of  the  Jurors  sworn  to  try  this  cause 
as  to  how  the  verdict  was  reached.  The  af- 
fidavits of  Jurors  Glassbum  and  Montague, 
omitting  the  title  of  the  court  and  the  cause, 
read  as  follows : 

"Ii.  D.  Glassburn  [and  J.  A.  Montague],  being 
first  duly  sworn,  says:  That  he  was  one  of  the 
jurors  that  tried  the  above-mentioned  case  in 
the  above-mentioned  court,  and  that  at  such  de- 
liberations, the  jurors,  after  deliberating  till 
about  midnight,  or  perhaps  later,  stood  evenly 
divided  between  this  plaintiff  and  defendants,  at 
which  time  it  was  agreed  by  tbe  parties  that 
were  In  favor  of  these  defendants  and  by  four 
that  were  for  this  plaintiff  that  they  would  toss 
up  a  dollar  for  heads  or  tails,  and  would  decide 
the  verdict  in  that  method.  Accordingly  those 
in  favor  of  defendants  tossed  up  a  dollar,  as 
well  as  one  that  favored  tbe  plaintiff,  and  the 
foreman  was  to  toss  the  dollar  for  tbe  third 
throw,  and  in  this  method  the  defendants  won 
the  majority  of  the  throws,  and  according  to 
thar  previous  agreement  four  of  the  jurors  that 
were  for  this  plaintiff  voted  defendants,  who  bad 
just  won  the  majority  in  the  tossing  of  the  doj- 
lar,  and  none  of  these  said  jurors  that  changed 
their  votes  ever  stated  that  they  had  changed 
their  minds,  but  just  voted  for  defendants  be- 
cause tliese  defendants  had  won  in  the  'toss-up' 
of  the  dollar  by  chance." 

Juror  Wheder,  in  his  affidavit,  states  that 
he  reached  his  verdict  after  a  careful  consid- 
eration of  the  evidence,  but  tl^at  there  was 
some  talk  of  a  compromise  or  chance,  and 
that  there  was  a  dollar  thrown  up  to  see 
which  side  turned,  and  one  ballot  taken 
thereafter,  which  stood  ten  to  twa 

Jurors  Stevens,  Taylor,  and  DaltcHi,  In  their 
affidavits,  stated  that,  though  they  reached 
their  verdicts  after  a  careful  consideration 
of  the  evidence,  there  was  scHne  talk  about 
a  compromise  or  chance. 

The  remaining  six  Jurors  make  affidavit  to 
the  effect  that  their  verdict  was  reached  aft- 
er a  careful  consideration  of  the  evidence 
and  Instructions  of  the  court,  but  make  no 
denial  of  or  reference  to  the  facts  set  out  In 
the  Glassbum  and  Montague  affidavits. 

Thus  it  wUl  be  seen  that  two  Jurors  swear 
positively  that  an  agreement  was  reached  to 
abide  by  the  result  of  the  pitching  of  the 
dollar,  and  when  the  dollar  was  thrown  the 
verdict  was  rendered  accordingly.  A  third 
Juror  states  that  tiiere  was  talk  of  reaching 
the  verdict  by  chance,  and  that  immediately 
after  the  dollar  was  thrown,  and  without  any 
further  consultation,  a  vote  was  taken,  which 
resulted  In  the  ballot  standing  ten  to  two, 
whereas  it  appears  that  just  prior  to  that 
time  the  Jury  had  been  equally  divided  for 
the  plaintiff  and  the  defendants.  The  fourth, 
fifth,  and  sixth  Jurors  state  that  there  was 
talk  of  reaching  the  verdict  by  cbanee. 
While  the  remainder  of  the  Jurors  state  in 
their  affidavits  that  each  of  them  reached  his 
verdict  after  a  careful  consideration  of  the 
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evidence  and  the  inatractions  of  the  court, 
not  one  of  them  denies  that  the  agreement 
was  made  as  set  forth  In  the  affldavlta  of 
Montage  and  Glassbum,  to  the  effect  that, 
If  the  defendants  won  In  the  toss  of  the  dol- 
lar, the  four  Jurors  who  had  theretofore  vot- 
ed for  the  plaintiff  would  vote  for  the  defend- 
ants, and  If  the  plaintiff  won,  the  six  who  had 
theretofore  voted  for  the  defendants  would 
vote  for  the  plaintiff.  And,  as  "extreme  cre- 
dulity Is  not  one  of  the  cardinal  virtues  of  the 
judicial  mind,"  we  cannot  but  believe  that  if 
this  agreement  had  not  been  reached  each 
and  all  of  these  jurors  would  have  so  stated 
In  their  affidavits.  This  court  has  the  same 
right  to  pass  upon  the  weight  to  be  given 
statements  contained  in  alfldavits  of  jurors 
as  the  trial  court  The  question  of  a  conflict 
in  the  affidavits,  therefore,  can  be  determined 
here  independent  of  the  conclusions  reached 
by  the  trial  court.  The  record  bears  us  out 
when  we  say  that  the  four  jurors  who  had 
theretofore  voted  for  the  plaintiff,  after  hav- 
ing lost  as  a  result  of  the  toss  of  the  dollar, 
immediately  voted  for  the  defendants.  Con- 
sequently we  feel  free  to  assume  that,  had 
the  six  jurors  who  agreed  with  the  four  to 
abide  by  the  result  of  the  gamble  lost  In  the 
toss  of  the  dollar,  they  would  have  changed 
their  votes,  and  voted  for  the  plaintiff. 

Thompson  on  Trials,  §  2602,  p.  1883,  in  dis- 
cussing chance  verdicts,  announces  the  rule 
of  law  to  be  that: 

"The  vitiating  fact  is  the  agreement  in  ad- 
vance to  abide  by  the  result" 

In  the  case  of  Mitchell  v.  Ehle,  10  Wend. 
(N.  X.)  695,  the  jurors,  after  an  ineffectual 
attempt  to  agree  on  a  verdict,  left  it  to  lot 
whether  the  verdict  Should  t>e  for  the  plain- 
tiffs or  defendants,  by  placing  ballots  in  a 
hat,  some  marked  prize,  and  others  being 
blank,  to  be  drawn  out  by  the  jurors,  and  if 
more  prizes  than  blanks  were  thus  drawn 
out  of  the  hat,  it  was  agreed  the  verdict 
should  be  for  the  plaintiffs;  otherwise  for 
the  defendants.  The  drawing  resulted  in 
favor  of  the  defendants,  and  the  jury  were 
about  to  report  a  verdict  In  favor  of  the  de- 
fendants, when  the  constable  who  attended 
them  put  before  them  a  paper  Intimating 
that  their  proceeding  was  unlawful  and 
might  subject  them  to  punishment;  where- 
upon the  jury  agreed  that  the  balloting 
should  go  for  nothing,  but  determined  that 
the  verdict  should  notwithstanding  be  for 
the  defendants,  and  reported  accordingly. 
The  plaintiffs  moved  to  set  aside  the  verdict, 
and  the  court  said: 

"The  verdict  was  manifestly  the  result  of  the 
lottery,  and  not  of  the  deliberations  of  the  jury. 
It  must  be  set  aside." 

In  the  case  of  Giffin  v.  City  of  Lewlston, 
6  Idaho,  231,  55  Pac.  545,  this  court  seems 
to  have  gone  so  far  as  to  hold  that,  where 
the  conduct  of  the  jury  in  reaching  a  ver- 
dict Is  of  doubtful  propriety,  the  verdict 
should  be  set  aside. 

There  are  decisions  that  make  a  distinc- 


tion between  what  is  known  as  a  quotient 
verdict  and  a  gambling  verdict.  The  ob- 
jection to  the  former  is  frequently  overcome 
where  It  appears  that  the  jurors,  for  the 
purpose  of  arriving  at  an  amount  upon 
which  to  base  a  discussion  and  consideration 
of  the  merits  of  the  case,  set  down  sums 
which  each  considers  proper,  the  respective 
amounts  being  added  together  and  divided  by 
the  number  of  jurors  before  whom  the  case 
is  being  tried,  and  the  quotient  is  subse- 
quently agreed  upon  or  Increased  or  dimin- 
ished, and  finally  becomes  the  verdict  of  the 
jury ;  wMle  in  the  latter  there  is  no  discus- 
sion or  consideration  of  the  merits  by  the 
jury,  and  the  litigants  must  abide  by  the  re- 
sult of  the  gamble.  Florence  &  C.  C.  R.  B. 
Co.  V.  Kerr  (Colo.)  151  Paa  439. 

In  the  case  at  bar  there  was  but  one  vote 
taken  after  the  dollars  were  thrown,  and 
that  was  for  the  purpose  of  determining 
whether  the  four  jurors  who  had  previously 
agreed  to  abide  by  the  result  of  the  gamble 
would  vote  with  the  winning  side;  which 
they  did.  Litigants  are  not  presumed  to  take 
chances  in  submitting  their  differences  to  a 
jury  by  the  tossing  of  a  dollar  or  by  any 
other  gambling  method;  and,  while  such 
conduct  might  be  innocent  on  the  part  of  the 
jurors,  it  is  nevertheless  contrary  to  law, 
and  should  not  be  encouraged.  Parties  to  a 
suit  have  a  right  to  have  their  differences 
carefully  and  conscientiously  considered  by 
the  Jury,  and  Jurors  are  bound  to  return  ver- 
dicts according  to  the  evidence  and  the  In- 
structions of  the  court 

We  are  firmly  of  the  opinion  that  the  ver- 
dict reached  by  the  jury  was  a  chance  ver- 
dict and  not  based  upon  the  evidence  and 
the  instructions  of  the  court 

Section  4439,  Rev.  Codes,  subd.  2,  provides: 

"Misconduct  of  the  jury;  and  when  any  one 
or  more  of  the  jurors  have  been  induced  to  as- 
sent to  any  general  or  sperial  verdict,  or  to  a 
finding  on  any  question  submitted  to  them  by 
the  court,  by  a  resort  to  the  determination  of 
chancej  such  misconduct  may  be  proved  by  the 
affidavit  of  any  one  of  the  jurors. 

This  court  has  heretofore  construed  the 
provision  of  the  above  statute,  and,  under 
facts  similar  to  those  contained  in  the  affi- 
davits quoted  in  this  opinion,  held  ttiat, 
when  any  one  or  more  of  the  jurors  have 
been  induced  to  assent  to  any  general  or  spe- 
cial verdict,  or  to  any  finding  on  any  ques- 
tion submitted  to  them  by  the  court  by  a 
resort  to  the  determination  of  chance,  such 
misconduct  may  be  proven  by  the  affidavit 
of  any  one  or  more  of  the  jurors,  and,  when 
80  proven,  such  verdict  should  be  set  aside, 
and  a  new  trial  granted.  Flood  v.  McClure, 
3  Idaho,  587,  82  Pac.  254;  Griffiths  v.  Mon- 
tandon,  4  Idaho,  877,  89  Pac.  648;  Giffin  v. 
aty  of  Lewlston,  6  Idaho,  231,  66  Fad.  646. 
See,  also,  Manlx  v.  Malony,  7  Iowa,  81; 
Merseve  v.  Shine,  37  Iowa,  263;  and  Mitch- 
ell V.  Eaile,  supra. 

The  judgment  of  the  trial  court  Is  revers- 
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ed,  and  tbe  cause  remanded,  with  Instruc- 
tions to  vacate  the  Judgment  and  grant  ap- 
pellant's motion  for  new  triaL  Costs  are 
awarded  to  appellant 

MOBOAN,  J.,  concurs. 

SniiIiIVAN,  C.  J.  (dissenting).  I  am  un- 
able to  concur  In  tbe  conclusion  reached  by 
my  ABSOClates.  It  appears  from  the  record 
that  the  Jury  had  stood  six  for  the  plaintiff, 
and  six  for  the  defendants,  and  then,  accord- 
ing to  the  affidavits  of  two  of  the  Jurors  who 
were  for  the  plaintiff,  the  four  other  Jurors 
who  had  stood  with  them  for  the  plaintiff 
and  the  six  Jurors  who  were  for  the  defend- 
ants agreed: 

"That  they  would  toss  up  a  dollar  for  heads 
or  tails,  and  would  decide  the  verdict  in  that 
method.  Accordingly  those  in  favor  of  the  de- 
fendants tossed  up  a  dollar,  as  well  as  one  that 
favored  the  plaintiff,  and  the  foreman  was  to 
toBs  the  dollar  for  the  third  throw,  and  in  this 
method  the  defendants  won  the  majority  of  the 
throws,  and  according  to  their  previous  agree- 
ment four  of  the  jurors  that  were  for  this  plain- 
tiff voted  defendants,  who  had  just  won  the  ma- 
jority in  the  tossing  of  the  dollar,  and  none  of 
these  said  jurors  that  changed  their  votes  eveif 
stated  that  they  had  changed  their  minds,  but 
just  voted  for  defendants  because  these  defend- 
ants had  w<»i  in  the  'toss-up'  of  the  dollar  by 
chance." 

In  the  counter  affidavits  of  the  other  ten 
Jurors  it  is  stated  that  each  of  them  reached 
and  rendered  verdict  therein  after  a  careful 
and  due  deliberation  and  consideration  of  the 
evidence  adduced  and  Introduced  during  the 
process  of  the  trial  and  the  Instructions  of 
tbe  court  and  upon  that  alone ;  that  they  did 
not  arrive  at  or  render  such  verdict  by 
chance.  It  is  stated  in  two  or  more  of  the 
counter  affidavits  that  during  the  deUbera- 
tlona  of  the  Jury  there  was  "some  tallc  about 
a  compromise  or  by  chance,"  but  that  affi- 
ant rerily  believed  that  no  Juror  paid  any 
attention  to  that;  that  after  the  dollar  was 
thrown  there  was  one  ballot  taken,  and  the 
verdict  then  stood  ten  to  two.  Since  ten  of 
the  Jurors  made  affidavits  that  they  did  not 
render  their  verdicts  on  account  of  the  pitch- 
ing of  the  dollar,  but  that  they  did  render 
it  on  the  evidence  and  Instructions  of  the 
court,  the  trial  court  refused  to  grant  a  new 
triaL  As  I  view  it,  there  is  more  than  a  "sub- 
stantial conflict"  In  said  affidavits,  and  the 
action  of  the  trial  court  ought  to  be  sustained 
in  not  granting  a  new  trial,  and  the  rule  of 
"substantial  c<xiffict"  applied. 

The  majority  hold  in  this  case  that  It  has 
been  proven  that  such  verdict  was  arrived  at 
by  a  resort  to  chance,  and  I  cannot  concur 
in  that  conclusion.  When  ten  men  swear 
that  tbey  did  not  arrive  at  their  Verdict  by 
diance,  I  think  It  ought  to  be  taken  against 
the  evidence  of  two  men  who  swear  that  they 
did  arrive  at  such  verdict  by  reason  of 
diance;  in  other  words,  I  do  not  think  it  Is 
proven  In  this  case  that  there  was  a  resort 
to  chance  in  arriving  at  said  verdict. 


Upon  an  examination  of  the  evldraice,  I  am 
fully  satisfied  that  the  verdict  and  Judgment 
are  amply  supported  by  it  No  verdict  ought 
to  be  sustained  that  depended  upon  the  toss- 
ing up  of  a  coin;  but  the  affidavits  in  this 
case  are  ten  to  two  that  the  verdict  was  not 
arrived  at  by  pitching  a  dollar.  On  a  motion 
for  a  new  trial  on  the  ground  that  the  ver- 
dict was  determined  by  resort  to  chance,  the 
burden  of  proof  is  on  the  movant  to  show 
such  fact  Archibald  v.  Kolitz,  26  Utah,  226, 
72  Pac.  935. 

As  bearing  on  the  question  of  chance  ver- 
dicts, see  Lee  v.  Clute,  10  Nev.  149 ;  Greeley 
Irr.  Co.  V.  Von  Trotha,  48  Colo.  12,  108  Pac 
985 ;  McDonnell  v.  Pescadero  &  S.  M.  Stage 
Co.,  120  Cal.  476,  52  Pac.  725 ;  Wiles  v.  No. 
Pac.  Ry.  Co.,  66  Wash.  337,  119  Pac.  810; 
Empson  Packing  Co.  v.  Vaughn,  27  Colo.  66, 
59  Pac.  749.  It  Is  true  that  these  cases  go 
more  to  a  quotient  verdict  than  to  a  verdict 
that  Is  claimed  to  have  been  arrived  at  either 
for  plaintiff  or  defendant  upon  the  pitching 
of  a  coin.  But  some  of  them  also  go  to  the 
weight  of  the  evidence  required  when  a  ver- 
dict is  sought  to  be  Impeached.  Under  our 
Constitution  and  law  nine  Jurors  may  render 
a  verdict,  and  if  the  three  who  would  not  Join 
in  such  a  verdict  could  by  their  affidavits 
have  the  verdict  set  aside  against  the  affida- 
vits of  the  nine  who  agreed  in  the  case,  any 
verdict  might  be  set  aside  in  such  a  manner, 
even  though  the  nine  made  affidavit,  as  was 
done  by  ten  in  this  case,  that  the  verdict  was 
not  determined  by  resort  to  chance,  but  that 
It  was  rendered  upon  a  due  and  careful  con- 
sideration of  the  evidence  adduced  on  the 
trial  and  the  instructions  given  by  the  court, 
and  upon  that  alone. 

In  the  case  at  bar  ten  of  the  Jurors,  as  be- 
fore stated,  made  affidavit  that  they  did  not 
arrive  at  their  verdict  by  reason  of  the  pitch- 
ing of  a  dollar. 

The  Judgment  ought  to  he  sustained. 


RUGBNSTEIN  v.  OTTBNHBIMEB. 
(Supreme  CVmrt  of  Oregon.    Oct  13,  1915.) 

1.  Appeat  ano  Kbbob  I8S91043— Goanob  or 
Vknub— Bias  of  Judge. 

Where  before  the  trial  of  a  cause  the  Judge 
makes  statements  amounting  to  a  prejudgment 
of  the  case  in  favor  of  the  plaintiff,  the  defend- 
ant is  entitled  to  a  change  of  venue,  and  for  the 
error  in  refusing  to  grant  the  change,  the  judg- 
ment will  be  reversed  on  appeal,  though  the 
record  fails  to  disclose  any  prejudice  in  the 
trial. 

[Gd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  «=»1043 ;  Venue,  Cent.  Dig.  { 
149.] 

2.  Ventte  <&=»70  —  Motion  fob  Chanob  of 
Vbnue— Absbnob  of  Countbb  Affidavits- 
Effect. 

In  tile  absence  of  counter  affidavits,  the  con- 
tents of  the  affidavits  filed  in  support  of  a  mo- 
tion for  a  change  of  venue  must  be  taken  by  the 
court  on  appeal  as  admitted. 

[Ed.  Note.— For  other  cages,  see  Venue,  Cent 
Dig.  f§  122-126;   Dec.  Kg.  «=370.] 
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8.  Davaoes  «=>2ie  —  iNSTBuonoir  —  Absess- 

KENT  or  Damaqbb. 

In  an  action  for  damages  for  personal  in- 
juries, it  is  error  to  instruct  that  the  jury  may 
award  such  damages  as  they  think  plaintiff  is 
entitled  to  recoTer;  the  correct  rule  of  recovery 
being  such  an  amount,  if  anything',  as  is  estab- 
lished by  a  preponderance  of  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  tMg.  Si  548-565 ;   Dec.  Dig.  «=216.] 

4.  Appeal  and  Ebrob  €=91195— Fobusb  De- 
cision AS  Law  or  the  Case. 

The  taw   as   enunciated    by  the   court   on 

appeal  as  applicable  to  a  given  case  remains  the 

law  of  that  case  for  all  future  proceedings. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 

Error,  Cent.  Dig.  |{  4661-1665 ;  Dec.  Dig.  «=» 

1195.] 

Bean,  J.,  dissentiiig. 

In  Banc.  Appeal  from  Circuit  Court, 
Multnomab  County;  Henry  B.  McGinn, 
Judge. 

Suit  for  personal  Injuries  by  Albertlne  H. 
Rugenstein  against  Henry  J.  Ottenhelmer. 
From  a  judgment  for  plaintiff,  defendant 
appeals    Reversed. 

This  is  an  action  for  personal  Injuries  aris- 
ing from  the  fact  of  plaintiff  having  been 
6truok  by  defendant's  automobile  while  walk- 
ing across  Washington  street,  in  the  city  of 
Portland.  The  case  has  been  tried  three 
times.  Upon  the  first  trial  the  jury  was 
discharged  for  failure  to  agree.  The  second 
trial  re&ulted  in  a  verdict  for  plaintiff,  from 
which  an  appeal  to  this  court  was  taken, 
wherein  the  judgment  of  the  trial  court  was 
reversed,  and  the  cause  remanded  for  a  new 
trial.  The  cause  was  again  tried,  and  from 
a  judgment  for  plaintiff,  defendant  appeals. 

Thos.  6.  Greene  and  A.  H.  McCurtaln,  both 
of  Portland  (Bauer  &  Greene,  of  Portland, 
on  the  brief),  for  appellant  Guy  C.  H.  Cor- 
liss, of  Portland  (Koscoe  P.  Hunt,  of  Port- 
land, on  the  brief),  for  respondent. 

BENSON,  J.  [1]  Defendant's  first  assign- 
ment of  error  relates'  to  the  court's  refusal  to 
grant  a  change  of  venue  based  upon  the 
prejudice  of  the  trial  judge.  The  motion 
for  a  change  of  venue  was  supported  by  the 
affidavits  of  A.  H.  McCurtain  and  A.  F.  Fle- 
gal,  Jr.  From  their  affidavits  it  appears 
that  after  the  decision  by  this  court  of  the 
former  appeal  and  prior  to  the  latest  trial 
the  judge,  speaking  of  this  case,  among  other 
remarks,  used  substantially  the  following 
language: 

"This  case  may  be  tried  again,  and  it  will 
be  tried  before  me.  I  will  see  to  that.  And  I 
will  see  that  the  woman  gets  another  verdict  and 
judgment  that  will  stand." 

And  further: 

"The  woman  ^t  bumped,  and  now  you  have 
bumped  her  agam.  But  I^I  see  that  the  next 
time  this  case  is  tried  somebody  else  will  be 
bumped." 

[2]  There  were  no  counter  affidavits  filed, 
and  we  must  take  the  contents  of  these  affi- 
davits as  admitted.    It  needs  no  argument  to 


convince  an  Impartial  person  tbat  the  trial 
judge  had  prejudged  the  Issues  of  this  cause, 
and  that  he  ought  not,  In  the  face  of  the  rec> 
ord,  to  have  undertaken  the  trial  thereof. 
As  is  said  in  the  case  of  State  ex  reL  v. 
Board  of  Education,  19  Wash.  8,  52  Pac.  317, 
40  L.  R.  A.  317,  67  Am.  St  Rep.  706: 

"To  compel  a  litigant  to  submit  to  a  judge 
who  has  already  confessedly  prejudged  him,  and 
who  is  candid  enough  to  announce  his  decision 
in  advance,  and  insists  that  he  will  adhere  to  it, 
no  matter  what  the  evidence  may  be,  would  be 
so  farcical  and  manifestly  wrong  that  it  seems 
to  us  that  the  idea  must  necessarily  l>e  excluded 
by  the  very  expression  'administration  of  jus- 
tice.' " 

It  is  true,  as  suggested  by  counsel  for  re- 
spondent, that  a  careful  examination  of  the 
record  fails  to  disclose  any  Indication  of 
bias  or  prejudice  in  the  subsequent  trial,  but 
we  approve  what  is  said  in  the  case  of  Mas- 
sle  V.  Commonwealth,  93  Ky.  688,  20  S.  W. 
704: 

"But,  it  is  said,  the  record,  so  far  as  the 
judge's  ruling  are  concerned,  indicates  no  hos- 
tility or  prejudice  against  the  appellant.  But 
that  is  not  the  question ;  for  the  accused  has  the 
right  to  be  tried  by  a  judge  that  is  fair  and  im- 
partial, and  when  he  has  good  reason  to  believe, 
supported  bv  facts,  that  he  will  not  afford  him 
such  trial,  he  should  not  be  compelled  to  take 
chances  of  a  trial  before  that  judge  in  order 
that  the  truth  of  the  matter  may  be  developed, 
*  *  *  because  there  are  many  ways  that  a 
partial  or  prejudiced  judge  may  knife  a  party 
that  he  is  trying  without  it  appearing  from  the 
record  or  without  his  being  able  to  ascertain  the 
fact.  So,  when  the  fact  is  made  to  appear  by 
proper  affidavits,  the  judge  should  then  vacate, 
and  it  is  a  reversible  error  if  he  docs  not." 

[3]  The  other  assignments-  of  error  re- 
late to  the  following  Instruction  given  by 
the  court: 

"And  now,  gentlemen,  if  yon  should  come  to 
the  conclusion  that  the  plaintiff  in  this  case  is 
entitled  to  damage,  she  is  entitled  to  such  a  sum 
at  your  hands  as  will  reasonably  compensate  her 
for  any  pain  of  a  physical  kind  which  she  may 
have  endured  and  for  any  mental  disquiet  which 
may  have  come  to  her  as  a  result  of  utose  physi- 
cal injuries.  If  you  think  that  she  will  still 
continue  in  the  future  to  endure  pain  of  a  physi- 
cal kind,  or  mental  disquiet,  by  reason  of  the 
injui7  which  she  has  received,  you  are  entitled 
to  take  these  matters  into  consideration,  and  [if] 
you  should  be  of  the  opinion  that  she  has  been 
permanently  injured,  you  may  also  take  that 
into  consideration,  and  award  her  such  a  sum  of 
money  for  the  pain,  for  the  suffering,  physical 
and  mental,  past  and  future,  as  you  think  she 
is  entitled  to  recover." 

Defendant  contends  that  this  Instruction 
Is  erroneous  for  several  reasons.  We  shall 
consider  but  one. 

[4]  Upon  the  former  appeal  In  this  case, 
Rugenstein  v.  Ottenhelmer,  70  Or.  600,  140 
Pac.  747,  this  court,  speaking  through  Mr. 
Justice  Burnett,  says: 

"The  amount  of  damages,  like  other  elements 
of  a  personal  injury  case,  is  a  tact  to  be  estab- 
lished by  the  testimony.  The  determination  of 
that  question  is  not  to  be  left  to  mere  surmise 
or  speculation.  The  verdict  on  that  point  should 
be  the  result  of  a  careful  consideration  and  com- 
parison of  all  the  eridence  in  the  case.  Instead 
of  permitting  them  to  give  what  they  thought, 
the  court  should  have  told  the  jury  to  allow 
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for  damages,  if  anything  the  amoant  eitablighed 
by  a  preponderaoce  of  the  evidence." 

Tbls,  of  course,  became  the  law  of  the  case 
for  all  future  proceedings,  and,  since  the  in- 
struction quoted  disregards  this  principle, 
It  is  error. 

Xbe  Judgment  of  the  lower  court  is  re- 
versed, and  the  cause  remanded,  with  di- 
rections to  assign  the  cause  for  trial  to  some 
other  department  of  the  circuit  court  for 
Multnomah  county. 

EAKIN,  J.,  did  not  sit 

BEAN,  J.  (dissenting).  I  think  the  In- 
stmctionB  to  the  Jury,  taken  as  a  whole,  are 
correct.  This  Is  the  second  appeal  of  the 
case,  and  it  should  be  affirmed  under  the  pro- 
visions of  article  7,  {  3,  of  the  Constitution, 
which  was  enacted  by  the  people  for  the  pur- 
pose of  preventing  numerous  appeals  in  a 
case. 


HOWELIj  et  al.  v.  HOWEIiL  et  ai 
(Supreme  Court  of  Oregon.    Oct.  13,  1916.) 

1.  Tbusts  ^=>89  —  Rksultinq  Tansr  — Evi- 

DENCB — SUFITCIBNOT. 

In  an  action  involving  title  to  land,  evi- 
dence held  insuflScient  to  show  a  resulting  trust 
in  favor  of  the  defendant;  it  appearing  that 
her  payments  of  money  for  the  title  to  the  land 
had  been  lost  because  title  was  in  another  than 
the  person  to  whom  she  paid  the  money. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  H  134-137;    Dec.  Dig.  <S=>8».] 

2.  Affeai.  ahd  Erbob  €=s>171— Pbsssitt&tion 
OF  Obounds  ot  Bbvibw  tn  Coubt  Bsimw— 
Nkcessitt. 

Where  the  case  proceeded  on  the  theory 
that  defendant  had  denied  plaintiSs'  averments 
of  fraud,  and  other  paragraphs  of  the  com- 
plaint containing  similar  averments  were  de- 
nied, the  fact  that  two  paragraphs  were  not 
specifically  traversed  cannot  be  taken  advantage 
of  on  appeal;  plaintiffs  not  having  pointed  out 
the  defect. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  fg  1053-1063,  1066,  1067, 
1161-1165;    Dec.  Dig.  <8=»171.] 

3.  PABTmoN  fr=»96—DECBi:B—VACATiow— Ev- 
idence. 

In  a  suit  to  set  aside  a  decree  of  partition, 
evidence  held  to  show  that  it  was  a  family  set- 
tlement and  was  not  the  result  of  fraud  or 
oppression. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent.  Dig.  {{  300-316 ;   Dec.  Dig.  «=>95.] 

4.  Pabtition  ®=395— Dkcbee— VALiorrT. 

A  partition  decree,  which  represented  the 
resnlt  of  a  family  settlement  made  in  good 
foith,  will  not  be  disturbed  because  one  attor- 
ney acted  for  all  parties,  some  of  whom  were 
infants. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent  Dig.  SS  800-816;    Dec.  Dig.  <8=995.] 

5.  Infants  ^=981  —  Ouabdiait  Ad  Litem  — 
Advebse  Interest. 

In  a  proceeding  for  the  partition  of  lands, 
the  appointment  of  the  mother  of  one  of  the 
infant  oeirs  as  its  guardian  ad  Utem  will  not 
avoid  the  decree,  though  it  would  have  been  bet- 
ter to  have  appointed  some  one  not  interested ; 
the  court  having  jurisdiction  of  the  proceedings, 
and  there  being  no  taint  of  fraud. 
_[Ed.  Note.— For  other  cases,  see  Infants, 
Cent  IMg.  St  222-229;   Dec.  Dig.  «=»81.] 


6.  PabTITIOIT  ^s»05— DKOSEKS— BnOBKAtlON. 

In  a  proceeding  to  reform  and  set  aside  a 

decree  of  partition,  where  one  of  the  defendants 
admitted  that  she  was  only  entitled  to  a  dower 
interest  instead  of  a  fee,  relief  will  be  granted 
as  to  her. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent  Dig,  fS  300-316;    Dec.  Dig.  iS=>Oo.] 

7.  PABTinoir     4=305— DSCBEES—PBOCEEDINaS 

TO  Ssrr  Aside— Evidence. 

In  a  proceeding  to  set  aside  a  partition 
of  land,  evidence  held  to  show  that  the  improve- 
ments on  the  tract  awarded  to  defendant  were 
made  by  her. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent  Dig.  S!  300-316;  Dec.  Dig.  cs=>95.] 

Department  2.  Appeal  from  Ciircait 
Court,  Marlon  County;  Wm.  Galloway, 
Judge. 

Action  by  Grace  Howell  and  others  against 
Flducia  F.  Howell  and  Amy  N.  Howell. 
From  the  Judgment,  plaintiffs  and  defendant 
Amy  N.  Howell  appeal.  Modified  and  af- 
firmed. 

Joseph  H.  Howell  and  the  defendant  Fldu- 
da  F.  Howell  were  husband  and  wife,  and 
John  M.  Howell  was  their  only  cliUd.  The 
plalnttfTB  Grace  Howell,  Katie  Howell  Uhrig, 
and  Gny  N.  Howell  are  the  childr«i  of  John 
M.  Howell  and  the  defendant  Amy  N.  Howell. 
John  M.  Howell  died  intestate  on  July  26, 
1907,  and  the  death  of  Joseph  H.  HoweU 
oocorred  on  June  7,  1909.  W.  D.  Mohney 
and  wife  on  March  14,  1890,  conveyed  16.61 
acres  to  J.  H.  Howell  and  J.  M.  Howell; 
and  on  March  23,  1891,  H.  A.  Thomas  and 
Geo.  W.  Watt  transferred  an  adjoining  20 
aciea  to  J.  H.  Howell  and  J.  M.  HowelL 
After  the  death  of  John  M.  HoweU,  a  suit 
was  commenced  on  August  3,  1906,  by  J.  H. 
Howell  and  Flducia  F.  Howell,  against  Amy 
N.  Howell  and  her  three  children,  for  the 
purpose  of  partitioning  the  36  acres  held  In 
the  name  of  Joe^h  H.  How^  and  his  de- 
ceased son  John  M.  Howell.  The  complaint 
filed  in  the  partition  suit  alleged  that  the 
parties  thereto  were  the  "owners  as  Joint 
tenants"  of  the  land  described;  that  Joseph 
H.  Howell  and  Flducia  F.  Howell  "together 
have  an  undivided  one-half  interest  therein; 
that  the  defendant  Amy  N.  Howell  has  an 
undivided  one-fourth  Interest  therein;  that 
the  defendant  Guy  N.  Howell  has  an  undivid- 
ed one-twelfth  Interest  therein ;  that  the  de- 
fendant Katie  Howell  has  an  undivided  one- 
twelfth  interest  therein ;  that  the  defendant 
Grace  Howell,  a  minor,  has  an  undivided  one- 
twelfth  Interest  therein."  Grace  Howell  was 
a  minor  of  the  age  of  about  13  years,  and 
her  mother  Amy  N.  Howell  was,  upon  the  ap- 
plication of  the  attorney  who  represented  all 
the  parties,  appointed  guardian  ad  litem.  All 
the  defendants  in  the  partition  suit  signed 
and  on  September  4,  1908,  filed,  an  answer 
which  recited : 

"That  the  respective  interests  or  portions  of 
the  real  property  described  in  the  complaint 
herein  are  correct,  and  we  would  ask  the  court 
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to  order  a  partition  of  the  property  in  accord- 
ance with  the  complaint  herein." 

The  court  appointed  referees  wbo  divided 
the  land  by  allotting  the  15.61-acre  tract  to 
J.  H.  Howell  and  F.  V.  Howell,  11  acres  to 
Amy  M.  Howell,  and  8  acres  to  each  of  her 
three  children.  The  report  of  the  referees 
was  confirmed  and  a  final  decree  entered  on 
November  21, 1908.  Joseph  H.  Howell  left  no 
writing  concerning  the  disposition  of  his 
property  except  an  instrument,  dated  August 
24, 1908,  which  had  been  prepared  and  signed 
by  him,  was  witnessed,  and  reads  thus: 

"Know  all  men  by  these  presents  that  I,  J.  H. 
Howell,  being  of  sound  nund,  do  give  and  be- 
queath all  of  my  real  and  personal  property  to 
my  wife  Fiducia  F.  Howell  to  have  and  hold 
for  her  use  as  she  may  think  best  to  sell  or  dis- 
pose of  as  she  wishes." 

The  grandchildren  commenced  this  suit 
against  their  mother  and  grandmother  for 
the  purpose  of  annulling  the  decree  in  par- 
tition. The  complaint  in  the  instant  case 
charges  that  Joseph  H.  Howell  employed  one 
attorn^  who  acted  for  all  the  parties,  that 
the  minor  was  wronged  by  the  appointment 
of  ber  mother  as  guardian  ad  litem,  and  that 
the  partition  suit  was  tainted  with  fraud. 
After  denying  the  alleged  fraud,  defendant 
Fiducia  F.  Howell  claims  that  a  trust  re- 
sulted in  ber  fftvor  because  she  furnished 
$000  of  the  money  nsed  to  purchase  tbe 
Mohney  trac]:  and  supplied  $660  of  the  $2,000 
paid  for  tbe  20  acres  purchased  from  Thomas 
and  Watt  The  grandmother  also  relies  up- 
on an  estoppel  arising  out  of  the  alleged  ac- 
quiescence of  the  plaintiffs  in  the  partition 
proceedings,  coupled  with  the  fact  that  she 
built  a  bouse  upon  the  16.61-acre  tract  par- 
titioned to  her.  Amy  N.  Howell  defaulted. 
Tbe  trial  court  decreed  that  Fiducia  F. 
Howell  was  the  owner  In  fee  simple  of  all 
the  15.61  acres  allotted  to  her  In  the  parti- 
tion suit.  The  plaintiffs  and  tbe  defendant 
Amy  K  Howell  appealed. 

I.  H.  Van  Winkle,  of  Salem,  for  appellant 
Amy  N.  Howell.  C.  M.  Inman,  of  Salem,  for 
other  appellants.  Geo.  G.  Bingham,  of  Salem, 
for  respondent. 

HABBIS,  J.  (after  stating  the  facts  as 
above).  If  the  theory  of  the  plaintiffs  is 
correct,  Joseph  H.  Howell  and  his  son  John 
M.  Howell  were  tenants  in  common,  owning 
equal  interests  in  two  tracts  of  land  which 
aggregated  35  acres ;  upon  the  death  of  John 
M.  Howell  his  undivided  one-half,  by  opera- 
tion of  law,  descended  to  his  tliree  children 
subject  to  tbe  dower  interest  possessed  by 
Amy  N.  Howell;  the  writing,  which  Joseph 
H.  Howell  prepared  and  no  doubt  believed 
would  serve  as  his  will,  did  not  provide  for 
or  mention  John  M.  Howell  or  his  children, 
and  was  therefore  not  binding  upon  the  plain- 
tiffs (sections  7325  and  7348,  U  O.  L.) ;  and 
if  the  decree  rendered  In  the  partition  suit 
is  annulled  the  grandchildren  become  tbe 
owners  as  tenants  in  common  of  the  35  acres 


subject  only  to  tbe  nnadmeasured  dower  in- 
terests of  Amy  N.  Howell  and  Fiducia  F. 
Howell.  The  grandmother  combats  tbe  con- 
tention made  by  plaintiffs  and  in  part  rests 
her  asserted  rights  upon  tbe  claim  that  she 
furnished  money  with  which  to  bay  tbe  land 
in  dispute;  she  afllrms  that  tbe  partition 
suit  was  free  from  fraud  and  therefore  ef- 
fective ;  and  she  Insists  that  ber  title  is  im- 
pervious to  attack  because  the  plalntiflls  ac- 
quiesced in  and  apparently  were  satisfied 
with  tbe  division  of  the  land  and  without 
protest  permitted  her  to  expend  money  in  tbe 
construction  of  a  house  when  they  knew  that 
she  believed  tlie  structure  was  being  erected 
on  her  own  land. 

[1]  Joseph  H.  Howell  and  bis  wife  came  to 
this  state  shortly  after  the  Civil  War  and 
lived  In  Salem  about  ten  years,  during  two 
years  of  whicb  period  the  husband  was  sick 
or  unable  to  secure  employment.  In  1867 
Solomon  Durbin  and  wife  conveyed  a  lot  in 
Salem  to  Joseph  H.  Howell  for  $2,000,  of 
which  $1,000  was  paid  at  the  time  and  tbe 
remainder  was  famished  by  Fidada  F. 
Howell  from  tbe  profits  in  a  millinery  busi- 
ness which  she  was  conducting.  After  living 
in  Salem  about  ten  years,  tbey  removed  to  a 
farm  for  which  they  paid  a  considerable  sum 
and  which  for  convenience  will  be  called  the 
Santlam  farm.  They  had  attempted  to  pur- 
chase the  Santlam  farm,  which  is  a  por^ 
tlon  of  the  wife's  part  of  tbe  Valentine  dona- 
tion land  claim,  but  afterwards  discovered 
that  tbe  title  bad  never  passed  from  tlie 
federal  government.  The  Durbin  lot  which 
had  been  purchased  in  1867  was  sold  for 
$2,000,  and  this  money,  together  with  about 
$500  which  Fiducia  F.  HoweU  supplied,  was 
lost  by  paying  it  on  the  attempted  purchase 
of  tbe  Santlam  farm.  Upon  ascertaining 
that  title  to  the  Valentine  donation  land 
claim  had  failed,  Joseph  H.  Howell  entered 
upon  160  acres  of  tbe  premises  as  a  home- 
stead and  obtained  a  patent  on  April  10, 
1882.  One  Downer  pre-empted  a  part  of  tbe 
land  \fjit  afterwards  surrendered  possession 
before  perfecting  his  rigbt  to  a  conveyance, 
and  thereupon  John  M.  Howell  was  sent  for 
by  bis  parents,  and  be  made  a  homestead 
entry  upon  the  portion  surrendered  by  Down- 
er and  received  a  patent  on  April  10,  1889. 
John  M.  Howell  and  his  imrents  resided  on 
tbe  Santiam  ftirm  until  about  1888,  when 
tbey  removed  to  Salem.  Tbey  had  not  pros- 
pered and  were  indebted  to  the  Williams  & 
England  Bank.  Fiducia  F.  HoweU  obtained 
employment  for  about  ten  months  at  the  In- 
dian School,  and  then  she  served  meals  for 
twelve  Tears  in  the  State  House,  where  J.  H. 
Howell  was  head  janitor.  Her  husband  was 
receiving  $75  per  month,  and  tbe  business  of 
serving  meals  gradually  increased  until  tbe 
wife  made  as  much  as  $100  per  month;  but 
during  the  first  two  years  at  the  State  House 
her  earnings  went  Into  the  common  purse. 
The  Mohney  tract,  consisting  of  15.61  acres, 
was  conveyed  to  J.  H.  Howell  and  his  son  by 


Digitized  by  ^OOQIC 


Or.) 


HOWELIi  V.  HOWELIj 


219 


a  deed  dated  ISardi  14,  1890,  for  the  sum  of 
$1,500.  W.  D.-  Mohney  teetlfled  that  he  made 
the  bargain  with  John  M.  Howell ;  that  the 
price  was  9100  per  acre;  that  $100  was  paid 
down  and  a  30-day  note  was  given  for  the 
balance;  that  John  said  that  he  and  his 
father  were  buying  the  land  together,  and 
be'  could  get  the  balance  of  the  money  In 
thirty  days ;  that  upon  the  expiration  of  the 
30  days  the  note  was  taken  up  and  the  deed 
delivered.  On  March  12,  1880,  J.  H.  Howell 
and  wife  and  J.  M.  Howell  and  wife  borrow- 
ed $1,500  from  the  board  of  commissioners 
for  the  sale  of  school  and  university  lands 
and  gave  a  mortgage  on  the  Santlam  farm 
to  secure  the  note.  The  evld^ice  persistently 
points  to  the  conclusion  that  the  money  was 
borrowed  for  the  purpose  of  paying  Mohney. 
A  part  of  the  Santlam  farm  was  sold  to  L. 
Hobeon  on  August  21,  1893.  The  mortgage 
was  canceled  on  the  same  day,  and,  accord- 
ing to  the  testimony  of  Xj,  Hobson,  the  In- 
cumbrance was  satisfied  out  of  the  moneys 
be  i>ald  to  the  Howells. 

It  Is  not  necessary  to  ascertain  how  much 
money  Flduda  F.  Howell  furnished  for  the 
Thomas  and  Watt  20-acre  tract.  She  does 
not  claim  any  interest  In  that  prc^mrty,  nor 
is  she  in  a  position  to  do  so,  because  the 
partition  suit  cut  off  all  her  rights  to  any 
part  of  the  20  acres  which  were  allotted  to 
the  grandchildren  and  their  mother. 

The  partition  suit  did  in  fact  accord  recog- 
nition to  the  contributions  made  by  Flduda 
F.  Howell  by  awarding  her  an  equal  Interest 
with  Joseph  H.  Howdl  In  the  Mohney  or 
15.61-acre  tract  It  clearly  appears  that  Jo- 
seph H.  Howell  and  bis  son  borrowed  the 
funds  which  were  used  to  purchase  the 
Mohney  tract;  they  gave  a  mortgage  on  the 
Santlam  fa.rm  to  secure  the  loan;  they  satis- 
fied the  mortgage  from  proceeds  of  the  sale 
of  the  Santlam  farm;  and  consequently  the 
Mohney  tract  was  purchased  with  their  mon- 
ey.  It  ia  true  that  Flduda  F.  Howell  paid 
$2,600  of  her  money  on  the  attempted  pur- 
diase  of  the  Santlam  farm,  but  no  title  or 
interest  was  gained  by  the  payment  because 
the  title  bad  not  passed  from  the  govem- 
ment.  Her  money  was  lost.  When  title  did 
finally  pass,  it  went  to  Joseph  H.  Howell 
and  to  J.  M.  Howell  by  virtue  of  the  home- 
stead entries  made  by  them.  Flduda  F. 
Howell  had  confidence  In  her  husband  and 
son,  and  eadi  had  unbounded  faith  in  the 
other;  they  worked  In  harmony  and  formed 
a  happy  partnership;  it  Is  quite  likely  that 
the  strongest  hand  at  the  helm  was  that  of 
the  grandmother,  and  it  is  probable  that  her 
energy  and  Industry  ccmtrlbuted  most  to  the 
common  savings;  but,  the  evidence  falls  to 
supply  the  essentials  of  a  resulting  trust 
Stoemore  ▼.  Pelton,  17  Or.  6K4,  21  Pac.  6d7; 
De  Roboam  ▼.  Schmldtlln,  SO  Or.  393,  02  Pac 
1082;  Williamson  v.  Boberts,  70  Or.  126, 
138  Paa  840,  140  Paa  633;  Chance  v.  Gra- 
ham, 148  Paa  65.  It  must  be  remembered, 
too,  that  the  grandmother  Is  vouching  for  the 


fairness  of  the  decree  In  the  partition  suit 
because  she  Is  daiming  under  a  decree  which 
awarded  the  Mohney  tract,  not  to  her  alone, 
but  to  her  and  Joseph  H.  Howell. 

[2]  Plaintiffs  contend  that  paragraphs  11 
and  12  of  their  complaint  are  Impliedly  ad- 
mitted because  not  denied  by  the  answer, 
and  that  therefore  these  admissions  will  sup- 
port an  adjudication  Impeaching  the  decree 
in  partition.  The  failure  specifically  to  deny 
paragraphs  11  and  12  was  the  result  of  in- 
advertence. These  two  paragraphs  in  sub- 
stance alleged  that  the  complaint  filed  in 
the  partition  suit  did  not  truthfully  state 
the  Interests  of  the  grandchildren  nor  cor- 
rectly relate  the  rights  of  the  mother  and 
grandmother.  The  paragraphs  mentioned  also 
averred  that  the  grandparents  r^resented 
that  the  attorney  employed  was  competent 
and  would  correctly  advise  all  the  parties  to 
the  suit  and  that  it  would  not  be  necessary 
to  secure  any  other  attorney;  and  that  the 
representations  were  for  the  purpose  of  pre- 
venting the  granddiUdren  and  their  mother 
from  employing  a  competent  attorney  to  rep- 
resent them  and  make  a  defense  to  the  com- 
plaint 

The  allegations  of  fraud  found  In  para- 
graphs 11  and  12  appear  many  times  through- 
out the  complaint  and  particularly  In  para- 
graphs 10,  13,  14,  and  15.  Every  allegation 
of  fraud  in  the  complaint  is  espedally  de- 
nied, except  the  two  paragraphs  numbered 
11  and  12,  and  the  denials  are  supplemented 
by  a  separate  defense  which  affirms  that  the 
partition  suit  was  free  from  fraud.  While 
the  answer  falls  to  deny  paragraphs  11  and 
12,  It  did  traverse  the  substance  of  those 
two  paragraphs  as  found  elsewhere  in  the 
complaint  It  Is  true  that  the  answer  was 
assailed  by  a  motion  and  also  by  a  demur- 
rer; but  at  no  time,  until  after  the  appeal, 
was  attention  called  to  the  failure  to  deny 
paragraphs  11  and  12.  EJvldence  was  offered 
by  all  the  parties  concerning  the  allegations 
of  fraud,  and  the  trial  proceeded  on  the 
theory  that  the  Integrity  of  the  partition  suit 
was  In  issue.    It  must  be  borne  In  mind  that: 

"Procedure  is  not  the  end  for  which  law  was 
instituted,  but  the  means  by  which  justice  may 
be  administered  in  an  orderly  manner."  Wil- 
liams V.  Pacific  Surety  Co.,  86  Or.  151,  156,  127 
Pac.  145,  131  Pac.  1021,  132  Pac.  959,  133  Pac. 
1186. 

Since  the  plaintiffs  are  relying  upon  a 
technical  defect  they  must  comply  with  the 
requirements  of  strict  technical  rules.  Jack- 
son V.  Sunipter  Valley  Ry.  Co.,  50  Or.  455, 
93  Pac.  356.  It  is  plain  that  the  defendant 
Intended  to  deny  every  allegation  of  fraud, 
and  she  did  deny  the  charge  as  It  apt)eared  in 
every  paragraph  of  the  complaint  except  11 
and  12.  The  plaintiffs  did  not  direct  the  at- 
tention of  the  trial  court  to  the  exact  state  of 
the  pleadings,  but  the  question  of  fraud  was 
tried  and  determined  as  though  In  Issue, 
and  consequently  the  plaintiffs  have  forfeit- 
ed their  right  to  take  advantage  of  the  inad- 
vertence of  Flducla  F.  HowelL  Minar&^J^ 
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McBee,  2g  Or.  225,  44  Pac.  401;  Missoula 
Mercantile  Co.  v.  CDonnell,  24  Mont  66,  60 
Pac.  594,  991;  WllUanu  ▼.  Hayes,  20  N. 
Y.  68. 

[3,  4]  The  partition  suit  was  not  vitiated  by 
fraud.  While  there  Is  some  evidence  to  the 
effect  that  Amy  N.  Howell  signed  the  answer 
with  some  reluctance,  and  that  the  grand- 
father threatened  to  dispose  of  his  property 
so  that  Guy  N.  Howell  would  not  receive  any 
of  It  If  the  latter  did  not  sign  the  pleading, 
still  the  one  fact  that  stands  out  with  all  the 
certainty  and  fixedness  of  the  pole  star  Is 
that  the  three  grandchildren  and  their  moth- 
er were  thoroughly  satisfied  with  the  division 
of  the  property  made  In  the  partition  suit, 
until  It  was  ascertained  that  Joseph  H.  How- 
dl  had  attempted  to  will  all  his  property  to 
Flducla  F.  Howell.  Guy  N.  Howell  testified 
that  his  grandfather  never  deliberately  mis- 
led him;  and  furthermore  he  admitted  on 
cross-examination  that  the  whole  trouble 
had  grown  up  with  reference  to  the  15.61 
acres  after  the  death  of  the  grandfather  and 
after  it  was  known  that  Joseph  H.  Howell 
had  attempted  to  devise  the  land  to  E^ducla 
F.  Howell.  Joseph  H.  Howell  claimed  an  un- 
divided one-half  Interest  in  the  two  pieces  of 
land  aggregating  35  acres,  and  he  told  Amy 
N.  Howell  as  well  as  others  that  the  grand- 
children and  their  mother  owned  an  undivid- 
ed <Mie-half  in  both  tracts.  Two  days  be- 
fore his  death  John  M.  Howell  urged  his 
mother  to  have  the  land  divided.  The  de- 
sirability of  having  the  land  partitioned  was 
discussed  and  determined  upon  by  the  mem- 
bers of  the  family  before  the  oommencement 
of  the  partition  suit  The  Improvements 
were  on  the  15.61-acre  tract,  but  the  addition- 
al Ave  acres  allotted  to  Amy  N.  Howdl  and 
ber  children  offset  the  value  of  the  Improve- 
ments. No  one  was  deceived.  Every  step 
was  taken  In  the  open,  and  It  was  a  family 
settlement  with  which  every  interested  party 
was  satisfied  until  a  short  time  before  the 
commencement  of  the  Instant  suit  It  is  true 
that  one  attorney  represented  all  the  parties, 
but  under  the  circumstances  the  decree,  so 
far  as  It  concerns  Flducla  F.  Howell,  cannot 
be  lightly  regarded  and  will  not  be  disturbed, 
where  the  evidence  affirmatively  shows  that 
it  was  essentially  a  family  settlement  and 
all  parties  concerned  wished  to  act  honestly 
and  fairly.  French  v.  Goln,  146  Pac.  91; 
Loughary  v.  Simpson,  145  Pac.  1059. 

[6]  Amy  N.  Howell  bad  an  interest  in  the 
subject-matter  of  the  partition  suit,  and  the 
appointment  of  some  other  person  as  guard- 
ian ad  litem  might  have  been  better;  the 
mother,  however,  acted  in  the  capacity  of 
guardian  ad  litem  with  the  permission  and 
approval  of  the  judge,  and  the  results  ought 
not  to  be  less  binding  unless  there  was  fraud 
or  collusion.  Ivey  v.  McKlnnon,  84  N.  C. 
661.  Here  there  was  neither  collusion  nor 
fraud,  although  there  was  an  honest  mistake 


as  to  the  extent  of  the  interest  held  by  Amy 
N.  HowelL  As  between  the '  grandparents- 
and  the  minor,  there  was  not  even  a  mistake- 
as  to  the  Interest  owned  by  Joseph  H.  How- 
ell, because  it  Is  conceded  that  an  undivided 
one-half  of  the  entire  property  was  owned 
by  him.  Where  the  court  has  complete  Juris- 
diction of  the  subject  and  of  the  parties,  a 
decree  rendered  against  an  Infant  defendant 
is  as  valid  and  effectual  as  if  taken  against 
an  adult,  provided  there  is  no  evidence  of 
fraud  or  collusion.  E>ngllsh  v.  Savage,  6  Or. 
518;  Savage  v.  MeCorkle,  17  Or.  42,  21  Pac 
444;  Harding  v.  Harding,  46  Or.  178,  80  Pac. 
97. 

[8]  The  defendant  Amy  N.  Howell  admits 
that  she  only  possessed  an  unadmeasured 
dower  estate  in  the  premises,  and  that  she 
does  not  rightfully  own  a  fee-simple  interest 
In  the  20  acres.  It  was  the  design  of 
the  partition  suit  to  allot  to  the  grandparents 
their  proper  share  severed  from  any  claim 
of  Amy  N.  Howell  and  her  children.  The 
decree  in  partition  will  not  be  disturbed  so 
far  as  It  relates  to  the  15.61  acres  or  Mohney 
tract  awarded  to  Joseph  H.  Howell  and  Fl- 
ducla P.  Howell;  but,  since  Amy  N.  Howell 
admits  that  the  Interest  of  John  M.  Howell 
descended  to  the  three  children  subject  to- 
her  dower  Interest,  and  concedes  that  the 
quantities  allotted  to  her  and  her  children 
at  least  resulted  from  error,  the  admitted 
mistake  appearing  in  the  partition  decree  is 
corrected,  and  the  plaintiffs  are  adjudged  to 
be  the  owners  In  fee  simple  of  the  20  acres 
subject  to  the  dower  Interest  owned  by  their 
mother. 

[7]  Flducla  F.  Howell  owns  the  undivided 
one-half  of  the  15.61-acre  tract  and  has  a 
dower  Interest  In  the  remaining  undivided 
half.  A  new  house  costing  between  $1,050 
and  $1,750  was  built  upon  the  Mobney  tract 
while  the  partition  suit  was  pending.  The 
grandmother  contends  that  her  money  paid 
for  the  building.  The  plaintiffs  contend  that 
the  funds  used  belonged  to  the  joint  account 
of  the  grandfather  and  his  son.  It  Is  sig- 
nificant that  the  house  was  being  constructed 
upon  land  which  it  was  expected  would  ul- 
timately be  owned  by  Flducla  F.  Howell  and 
her  husband,  and  it  Is  a  noteworthy  fact  that 
W.  H.  Dalrymple,  who  built  the  house  under 
a  verbal  agreement,  testified  that  "my  con- 
tract with  her  (meaning  Flducla  F.  Howell) 
was  $1,050."  The  preponderance  of  the  evi- 
dence points  to  the  conclusion  that  Flducla 
F.  Howell  furnished  the  money  for  the  con- 
struction of  the  building  referred  to  In  the 
record  as  the  new  house.  Flducla  F.  Howell, 
who  is  now  about  79  years  of  age,  and  has 
been  blind  since  1906,  is  entitled  to  reap  the 
fruits  of  the  partition  suit  by  using  or  selling 
or  otherwise  disposing  of  her  Interest  without 
any  further  delay.  The  decree  on  this  appeal 
is  final,  and  it  will  not  be  necessary  to  pros- 
ecute the  suit  which  she  instituted  to  enforce 
the  decree  In  partition. 
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The  decree  of  fhe  trial  court  is  modified, 
without  Jadgmeot  for  costs  or  disbursements 
tn  this  court 

McBRIDE,  EAKIN,  and  BBAN,  JJ.,  c<»- 
cur. 


STATE  ex  rd.  OTTO  v.  SCHOOIi  DIST.  NO. 
3  OF  CLATSOP  COUNTY  et  at* 

(Sapt«me  Court  of  Oregon.     Oct.   13,  1816.) 

L  Schools  awd  School  Dibtmotb  ®=»22— 
Dissolution  op  Distbiots— Oonsxitdtion- 

AL  AND    STATUTOKT    PBO VISIONS. 

Seas.  Laws  1915,  p.  54,  {  2,  providing  for 
the  dissolution  of  union  high  school  districts  by 
a  vote  of  the  voters  of  the  districts  forming  the 
union  school  district  and  prescribing  the  pro- 
cedure to  be  followed,  does  not  violate  Const, 
art  11,  {  2,  providing  that  the  legislative  as- 
sembly snail  not  enact,  amend,  or  repeal  any 
charter  or  act  of  Incorporation  for  any  munici- 
pality, ta^,  or  town,  and  that  the  legal  voters 
of  every  city  and  town  are  thereby  granted  pow- 
er to  enact  and  amend  their  municipal  charter, 
since  this  proTisi<ni  does  not  extend  to  school 
districts  wnich  have  no  charters,  but  depend 
for  their  existence  upon  the  general  laws  of  the 
state. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  {  41;  Dec.  Dig. 
«=>22.] 

2.  CoKBIITUnOHAI.  liAW  4=a26— LKGISLATIVC 

POWKBS. 

The  Legislature  is  invested  with  legislative 
power  to  the  fullest  extent  except  so  far  as 
omited  expressly  or  by  necessary  implication 
in  the  state  and  federal  Constitutions,  and  in 
considering  the  constitutionality  of  an  act  the 
question  is  not  as  to  the  extent  of  the  power 
delegated  by  the  people  to  the  legislative  assem- 
bly, but  as  to  the  extent  of  the  limitatioiis  the 
people  have  imposed  upon  that  body. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  i  80 ;   Dec.  Dig.  «=>26.] 

8.  Schools  and   School  Districts  $=322— 
DisaoLUTiON  OF  Districts— CoNSTiTOTioN- 

AL  AND   STATUTOST   PbOVIBIONS. 

There  is  notliing  in  the  Constitution  pro- 
hibiting the  Legislature  from  passing  a  general 
law  providing  the  manner  whereby  a  quasi  mu- 
nicipality, such  as  a  school  district,  may  be  dis- 
solved. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  i  41;  Dec.  Dig. 
«=>22.] 

4.  ScBoous  AND  School  Oibtbicts  9=»44— 

DissoLtmoR  OP  Distbictb. 

A  quasi  municipaUty|  such  as  a  school  dis- 
trict, can  be  dissolved  only  in  the  manner  pre- 
scribed by  law,  and  its  inhabitants  are  power- 
less to  dissolve  it  unless  tliis  be  done  as  the 
law  directs. 

(Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  if  88-91 :  Dec.  Dig. 
*a44.] 

6.  Schools   and   School  Dibtbicts  €=»22— 
Dissolution  ov  Dibtbicts— CoNSTiruTioN- 

AL  AHD  STATUTOBT  PBOVISIONS. 

Laws  1915,  p.  54,  {  2,  relative  to  the  dis- 
•olntion  of  union  high  school  districts,  does  not 
violate  Const,  art.  4,  J  la,  providing  that  the 
initiative  and  referendum  powers  are  thereby 
reserved  to  the  legal  voters  of  every  munici- 
pality and  district  as  to  all  local,  special,  and 
monicipal  legislation,  and  that  the  manner  of 
exerdsmg  such  powers  shall  be  prescribed  by 
general  laws,  except  that  cities  and  towns  may 
provide  for  the  manner  of  exercising  such  pow- 


ers as  to  their  municipal  le^lation,  since  it  is 
in  accordance  with  the  spirit  of  this  provision 
for  the  Legislature  to  provide  the  method  by 
wliich  a  school  district  or  other  quasi  municipal 
corporation  may  vote  upon  a  matter  of  purely 
local  concern. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  §  41;    Dec.  Dig. 

$=^22,] 

6,  Schools  and  School  Distbicts  €=»22 — 
Dissolution  of  Distbicts— Constitution- 
al AND   StATUTOBT  PbOVIBIONS. 

Laws  1916,  c.  40,  {  2,  relative  to  the  dis- 
solution of  union  high  school  districts,  is  not 
repealed  by  Laws  1915,  c.  211,  providing  a 
method  whereby  an  incorporated  city,  town, 
or  municipal  corporation  may  surrender  its 
charter  and  disincorporate,  as  this  does  not 
relate  to  the  same  matters  as  chapter  40,  and 
does  not  displace  it  or  conflict  with  it. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  i  41;  Dec.  Dig. 
1^=22.] 

Department  2.  Appeal  from  Circuit  Court, 
Clatsop  County;    J.  A  Eakin,  Judge. 

Suit  in  the  name  of  the  State,  on  relatton 
of  B.  W.  Otto,  against  School  District  Num- 
ber 3  of  Clatsop  County,  and  others.  From  a 
decree  dismissing  the  suit  on  demurrer,  the 
relator  appeals.    Affirmed. 

In  1915  the  Legislature  of  the  state  of  Ore- 
gon passed  an  act  providing  for  the  dissolu- 
tion of  union  high  school  districts.  Laws  of 
Oregon  1915,  pp.  52-55..  In  August  of  the 
same  year  the  regular  electors  of  school  dis- 
tricts Nob.  3,  10,  15,  36,  and  37,  comprising 
Union  High  School  District  Na  1  of  aatsop 
County,  filed  with  the  district  boundary 
board  their  written  petitions,  asking  for  the 
holding  of  a  special  election  on  September 
9th,  In  order  to  vote  on  the  question  of 
whether  or  not  Union  High  School  District 
Noi  1  should  be  dissolved.  The  district 
boundary  board  of  Clatsop  county  thereupon 
gave  the  various  districts  notice,  as  required 
by  law,  fixing  September  9,  1915,  as  the  day 
of  this  special  election.  The  regularity  of 
these  various  proceedings  Is  not  questioned 
upon  this  appeal.  Plaintiff  instituted  this 
suit  to  restrain  the  district  officers  and  the 
district  boundary  board  of  Clatsop  county 
from  considering  or  carrying  into  effect  the 
result  of  such  election.  The  circuit  court 
sustained  a  demurrer  to  plaintiff's  complaint 
and  dismissed  the  suit  Plaintiff  brings  this 
appeal. 

A.  W.  Norblad,  of  Astoria  (0.  W.  Mulllns, 
Dlst  Atty.,  and  Norblad  &  Hesse,  all  of  As- 
toria, on  the  brief) ,  for  appellant  G.  C.  Ful- 
ton, of  Astoria  (A.  0.  Fulton,  of  Astoria,  on 
the  brief),  for  respondents. 

BEAN,  J.  (after  stating  the  facts  as 
above).  [1]  Plaintiff  claims  that  the  act  un- 
der which  the  election  was  held  is  unconsti- 
tutional, for  the  reason  that  the  power  to  re- 
peal charters  of  municipal  corporations,  ei- 
ther by  special  or  general  laws,  has  been 
withdrawn    from    the    Iiegislature    by    the 
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amendment  to  sectton  2  of  article  11  of  tbe 
Constitution,  which  provides: 

"The  legidatiTe  asaembly  shall  not  enact, 
amend,  or  repeal  any  charter  or  act  of  incorpo- 
ration for  any  municipality,  city,  or  town.  The 
legal  voters  of  every  city  and  town  are  hereby 
granted  power  to  enact  and  amend  their  mu- 
nicipal charter,  subject  to  the  Constitution  and 
criminal  laws  of  the  state  of  Oregon." 

Plaintiff  further  claims  that  the  legal  vot- 
ers of  municipalities  have  no  power  to  repeal 
their  municipal  charters  by  vote,  as  such 
power  rests  exclusively  In  tibe  entire  electo- 
rate of  the  state.  I>efeQdant  expressly  waives 
all  questions  as  to  procedure,  and  submits 
that  the  Constitution  does  not  require  that 
tbe  question  of  tbe  dissolution  of  a  union  hlgb 
school  district,  road  district,  or  the  llke^  be 
submitted  to  the  electors  of  the  whole  state, 
but  that  the  legal  voters  of  a  district  may 
dissolve  a  union  high  school  by  proceeding  In 
accordance  with  the  general  statute  mention- 
ed. The  act  for  consideration  is  an  amend- 
ment to  section  4194,  L.  O.  It.  Section  1  pro- 
vides for  the  organization  of  a  union  high 
school  district  by  uniting  contiguous  school 
districts  for  high  school  purposes  upon  a  pre- 
scribed petition  therefor  to  the  district 
boundary  board  and  the  submission  to  the 
legal  voters  of  the  school  districts  or  parts 
of  districts  proposed  to  be  consolidated,  If 
a  majority  of  all  votes  cast  on  the  subject  is 
in  favor  of  uniting  such  school  districts  for 
high  school  purposes,  provided,  however,  that 
the  majority  of  all  votes  cast  In  a  majority 
of  the  districts  shall  be  In  favor  of  the  prop- 
osition. That  part  of  section  2  of  the  act 
deemed  necessary  to  mention  directs: 

"Whenever  it  is  desired  to  dissolve  a  union 
high  school  district  that  has  been  regularly 
formed,  a  petition  from  the  majority  of  the  dis- 
tricts within  the  union  district  shall  be  pre- 
sented to  the  district  boundary  board  request- 
ing said  boundary  board  to  direct  the  school 
board  of  each  district  in  said  union  high  school 
district  to  state  in  the  notice  for  the  next  an- 
nual or  special  meeting  or  election  that  the 
Suestion  of  dissolving  said  union  high  school 
istrict  will  be  submitted.  The  petitions  shall 
contain  at  least  ten  per  cent,  of  the  legal  school 
voters  in  the  districts  petitioning.  Within  ten 
days  after  receiving  such  petitions  the  district 
boundary  board  shall  direct,  in  writing,  the  re- 
spective school  boards  of  the  districts  compris- 
ing said  union  high  school  district  to  give  the 
norice  as  requested  in  said  petitions.  The  vote 
on  the  question  must  be  by  ballot,  and  the  bal- 
lot shall  have  written  or  printed  thereon  the 
words:  'For  Dissolution  of  Union  High  School 
District  No.— Yes.'  'For  Dissolution  of  Un- 
ion High  School  District  No.— No.' " 

The  manner  of  holding  the  election,  mak- 
ing and  canvassing  the  returns,  and  declaring 
the  result,  is  then  prescribed.  It  will  be  no- 
ticed that  pursuant  to  the  direction  of  the 
legislative  enactment  tbe  different  school  dis- 
tricts act  aa  a  unit  both  in  the  organization 
and  dissolution  of  a  union  high 'school  dis- 
trict The  matter  is  treated  as  a  local  one. 
Prior  to  the  amendm«it  of  tbe  Constitution, 
school  districts  were  not  granted  charters  by 
tbe  Legislature,  and  since  tbey  have  not  en- 
acted, amended,  or  repealed  their  cduirters. 


Strictly  speaking,  tbey  have  no  charters. 
They  depend  for  their  existence  and  guidance 
upon  the  general  laws  of  the  state  School 
District  V.  Holden,  151  Pac.  702,  decided  Sep- 
tember 21,  1916.  The  constitutional  amend- 
ment, relieving  the  Legislature  of  the  burden 
of  granting  charters  to  municipalities  or 
changing  or  emending  such  Instruments,  did 
not  extend  to  school  districts  nor  affect  them. 

[2-4]  Tbe  Legislature  of  this  state  Is  In- 
vested With  legislative  power  to  the  fullest 
extent,  except  so  far  as  limited  expressly  or 
by  necessary  Implication  In  the  Constitution 
of  the  state  and  of  the  United  States,  and  in 
considering  the  constitutionality  of  an  act 
of  the  Legislature,  the  question  is  not  as  to 
the  extent  of  the  power  that  has  been  dele- 
gated by  the  people  to  the  legislative  as- 
sembly, but  as  to  the  extent  of  the  limita- 
tions the  people  have  Imposed  upon  sucb 
body.  David  v.  Portland  Water  Committee, 
14  Or.  109,  110,  12  Pat  174.  Nothing  in 
chapter  40,  1915  Session  Laws  of  Oregon, 
can  be  construed  to  be  an  attempt  by  the 
Legislature  to  dissolve  any  corporation  or  to 
repeal  any  charter  thereof.  The  act  In  ques- 
tion simply  provides  a  method  whereby  the 
people  of  a  union  high  school  district  may 
dissolve  such  district  There  is  nothing  in 
the  Constitution  of  the  state  of  Oregon  pro- 
hibiting tbe  Legislature  from  passing  a  gen- 
eral law  providing  the  manner  whereby  a 
quasi  municipality  may  be  dissolved.  It  can 
be  dissolved  only  In  the  manner  prescribed 
by  law,  and  Its  Inhabitants  are  powerless  to 
dissolve  It  unless  this  be  done  as  tbe  law  di- 
rects. McKeon  v.  Portland,  61  Or.  385,  122 
Pac.  291;  1  McQuillln  on  Municipal  Oor- 
poratlons,  $  301 ;  1  Dillon  on  Municipal  Cor- 
porations, §S  172,  173;  School  District  v. 
Palmer,  41  Or.  485,  68  Pac.  453. 

[S]  As  to  whether  or  not  the  statute  is  in 
harmony  vrith  the  provisions  for  home  rule^ 
let  us  consider  that  part  of  section  la  of 
article  4  of  the  Constitution  adopted  In  1906, 
whl<A  Is  as  follows: 

"The  initiative  and  referendum  powers  re- 
served to  the  people  by  this  Constitution  are 
hereby  further  reserved  to  the  legal  voters  of 
every  municipality  and  district,  as  to  all  local, 
special,  and  municipal  legislation,  of  every 
character,  in  or  for  tneir  respective  municipali- 
ties and  districts.  The  manner  of  exercising 
said  powers  shall  be  prescribed  by  general  laws, 
except  that  cities  and  towns  may  provide  for 
the  manner  of  exercising  the  initiative  and  ref- 
erendum powers  as  to  their  municipal  legisla- 
tion. Not  more  than  ten  per  cent,  of  the  legal 
voters  may  be  required  to  order  the  referendum 
nor  more  than  fifteen  per  cent,  to  propose  any 
measure,  by  the  initiative,  in  any  city  or  town. 

It  Is  in  accordance  with  the  spirit  of  the 
latter  amendment  for  the  Legislature  to  pro- 
vide the  method  by  whldi  a  school  district 
or  other  quasi  municipal  corporation  may 
vote  upon  a  matter  which.  Is  of  purely  local 
concern.  Acme  Dairy  Co.'  v.  Astoria,  49  Or. 
520,  90  Pac.  153;  McBee  v.  Springfield,  68 
Or.  459,  114  Pac  637;  Sehnbel  v.  Olcott,  80 
Or.  503,  120  Pac  375;  State  ex  leL  t.  Port- 
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land,  66  Or.  273,  183  Pac.  62;  State  ex  reL 
V.  GUbert,  66  Or.  484,  134  Pac.  1038.  Tblfl 
holding  Is  tn  accord  with  the  oiriiiion  In 
Branch  v.  Albee,  71  Or.  188,i  and  other  cases 
cited  and  relied  upon  by  plalntlil.  It  Is  ap- 
propriate and  In  the  intereet  of  higher  educa- 
tion that  school  districts  be  provided  with 
efficient  legal  machinery  for  ascertaining  and 
carrying  into  effect  the  will  of  the  people 
directly  Interested  In  the  aCalrs  of  a  particu- 
lar locality,  or  union  high  school  district. 
We  conclude  that  the  act  In  question  Is  not 
repugnant  to  the  Constitutilon. 

[I]  It  la  suggested  by  counsel  for  plaintiff 
that  If  the  statute  referred  to  Is  constitu- 
tional, then  It  was  repealed  by  a  later  act  of 
the  same  session  of  the  Iieglslature  (chapter 
211,  Laws  1915,  p.  273),  providing  a  method 
whereby  an  Incorporated  dty,  town,  or  mu- 
nicipal cori>oratlon  may  surrender  Its  charter 
and  disincorporate.  This  enactment  does  not 
relate  to  the  same  matters  as  the  statute  un- 
der cratslderatlon,  and  does  not  displace  the 
same,  conflict  therewith,  or  repeal  the  act  in 
question. 

It  follows  that  the  decree  of  the  lower 
court  should  be  affirmed;  and  It  Is  so  or- 
dered. 

MOORB,  0.  J.,  and  McBBIDB  and  HAB^ 
BIS,  JJ.,  concur. 

EAMASWAMY  v.  HAMMOND  LUMBER  CO.* 
(Supreme  Court  of  Oregon.     Oct  13,  1915.) 

1.  Kasieb  and  Sebtant  «=>260,  261— Pixad- 
iNQ — Sufficiency  of  Reply. 

In  a  servant's  action  for  injury  from  dan- 
gerous and  unguarded  machinery,  where  the 
master  pleaded  contributory  negligence  and  as- 
sumption of  risk,  a  reply  alleging  that  the 
control  of  the  power  was  not  visible  from  the 
place  where  plaintiff  was  Injured,  that  he  work- 
ed in  a  dangerous  place  only  because  ordered 
to  work  there,  that  he  had  no  knowledge  as 
to  the  manner  of  operating  the  machinery  or  of 
the  dangers  and  nsks  of  going  underneath  a 
sorting  table  in  the  sawmill,  that  he  did  not 
negligently  place  his  hand  or  sleeve  into  the 
cogwheels,  and  denying  that  his  injury  was  in 
any  way  due  to  his  negligence,  was  a  sufficient 
denial  of  the  affirmatiye  defenses. 

[Ed.  Not& — For  other  cases,  see  Master  and 
Senr^  Cent  Dig.  U  844-864 ;   Dec.  Dig.  «=a 

2.  Kasths   Airn    Skbvant   4=9228  —  Neoli- 

GINCK    «=5»101— EMPLOYEBS'    LIABILITY   ACT 
— CONTBIBCTOBT  NEaLIQENCX. 

Under  Employers'  liability  Act  (Laws 
1911,  p.  16)  contributory  negligence  is  not  a 
defense,  but  mav  be  taken  into  account  by  the 
jury  in  fixing  the  damages. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  i|  670,  671;  Dec.  Dig.  «=» 
228;  Negligence,  Cent  Dig.  |i  85,  163,  164, 
167;   Dec  Dig.  <^=>101.] 

3.  Mastek  and    Sebvant   «=>204— Hastbh's 
Liability— AsstmpnoN    of   Risk. 

The  defense  of  a  servant's  assumption  of 
risk  is  not  available  in  an  action  coming  with- 
in the  provisions  of  the  Employers'  Liability 
Act  (Laws  1911,  p.  16). 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  i§  544-S46 ;   Dec.  Dig.  «=» 


4.  Plbadiko  «s3S46— JunaimrT  on  Plxad- 

INOS— DkNIAI,  or  IMKATBBIAL  AlXEOATIOK— 

Reply. 

Where  the  defenses  of  contributory  negli- 
gence and  assumption  of  risk  pleaded  were  not 
available,  though  the  reply  thereto  was  insuffi- 
cient, there  was  no  error  in  refusing  judgment 
on  the  pleadings,  since  a  denial  of  an  immate- 
rial allegation   raises  no  issue. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  H  106fr-10B9;    Dec.  Dig.  «s»346:] 

5.  Venue  «=»4  —  TRAirsrroEY  Action  —  Per- 
sonal INJUBT. 

An  action  for  damai^  resulting  from  per- 
sonal injuries  is  a  transitory,  and  not  a  local, 
action. 

[Ed.  Note. — For  other  cases,  see  Venue,  Cent 
Dig.  {  3 ;   Dec.  Dig.  •8=»4.] 

6.  COBFOBATIONS  «=>666— FoBEION  COBPOBA- 

TioNS— Pbocess — Statute. 

Under  L.  O.  L.  J  6726,  requiring  every 
foreign  corporation  before  doing  business  hi  the 
state  to  execute  a  power  of  attorney  and  re- 
cord it  vrith  the  secretary  of  state,  empowering 
some  resident,  as  its  attorney  in  fact,  to  accept 
service  of  all  process  necessary  to  give  com- 
plete jurisdiction  to  any  court  of  the  state,  the 
appointment  is  made  for  the  whole  state;  and 
In  a  servant's  action  for  injury  received  in  C. 
county,  where  the  defendant  s  agent  for  process 
resided,  service  upon  him  there  gave  the  circuit 
court  of  M.  county  jurisdiction,  since  juris- 
diction of  a  foreign  corporation  may  be  obtained 
by  the  circuit  court  for  any  county  by  summons 
upon  the  resident  agent,  regardless  of  his  resi- 
dence or  where  the  cause  of  action  arose. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  {{  2601,  2602 ;  Dec  Dig.  (S=»666.] 

7.  C0BP0BAT10N9  ®=»668— FOBEION   COBPOBA- 

TION8— Pbocess. 

Where  a  state  prescribes  the  conditions 
upon  which  foreign  corporations  may  do  busi- 
ness and  a  method  whereby  its  courts  may  ac- 
quire jurisdiction  by  process  upon  its  designat- 
ed agents,  a  ■  corporation  subsequently  doing 
business  in  the  state  is  deemed  to  consent  to 
such  conditions,  and  to  be  bound  by  the  pre- 
scribed process. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  {{  2603-2627;  Dec.  Dig.  ®=»e68.] 

8.  Afpbai,  and  Bkbob  «s>1038  —  Habmless 
Ebbob— Pleading — ^Election  . 

In  a  servant's  action  for  personal  injury, 
where  the  complaint  asserted  the  cause  of  ac- 
tion in  four  ways  differing  in  respect  to  the 
machinery,  whether  it  was  in  motion  or  was 
started  after  plaintiff  commenced  work,  and  as 
to  the  protection  of  the  cogwheels,  and  the  de- 
fendant before  trial  moved  that  plaintiff  be  re- 
quired to  elect  that  the  court  required  him  to 
elect  only  after  the  close  of  plaintiffs  evidence 
was  not  prejudicial  to  defendant. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  4075-^1088;  Dec.  Dig.  <8s> 
1039.] 

9.  Mastxb  and  Sebvant  4=3270— Action  fob 
Ihjuby— Evidence}— Maohineby. 

In  a  servant's  action  for  injury  from  dan- 
gerous and  unprotected  cogwheels  in  a  sawmill, 
evidence  for  plaintiff  of  a  mechanical  engineer 
who  had  visited  the  sawmill  and  examined  the 
sorting  table  where  j^laintiff  was  injured  and 
observed  the  manner  in  which  it  was  operated 
was  admissible,  where  the  operation  was  ap- 
proximately the  same  as  when  the  machinery 
was  run  before,  and  where  a  diagram  of  the 
sorting  table  and  the  machinery  showing  the 
cogwheels  was  in  evidence. 

[EM.  Note. — For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  {$  913-927,  982 ;  Dec  Dig. 
<g=>270.] 
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10.  Evidence  «=3507— Master  and  Servant 
^=>270— KxPEBT  Evidence— MACHiNiiBr. 
In  a  servant's  action  for  injury  from  the 
dangerous  and  unprotected  cogwheels  in  a  saw- 
mill, where  defendant  did  not  claim  that  the 
place  of  work  was  not  dangerous,  but  that  plain- 
tiff's disregard  of  his  duties  caused  the  injury, 
expert  testimony  of  a  mechanical  engineer  who 
had  worked  in  several  similar  places  that  the 
place  under  the  sorting  table  where  the  cog- 
wheels moved  was  dangerous  was  inadmissible. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §  2S10;  Dec.  Dig.  <S=507;  Master 
and  Servant,  Cent.  Dig.  {$  913-927,  932 ;  Dec. 
Dig.  «8s»270.] 

U.  Appeal  and   Ebbob  <&=3l053— Habitless 
Ebbok— Admission  of  Evidence. 

In  a  servant's  action  for  injury,  where  it 
appeared  that  he  was  21  years  of  age,  and 
where  the  complaint  alleged  that  he  was  capable 
of  earning  |2  per  day  by  manual  labor,  $60  per 
month  as  a  stenographer,  that  he  was  a  grad- 
uate of  a  university,  and  upon  completion  of 
his  electrical  course  might  earn  from  $3,000  to 
410,000  a  year,  temporary  admission  of  evidence 
tending  to  show  the  salary  of  a  mechanical 
engineer  to  be  $3,000  per  year  and  over  was 
not  prejudicial  to  defendant,  in  view  of  an 
instruction  not  to  consider  what  plaintiff  might 
earn  after  education  for  a  profession. 

pSd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  4178-4184;  Dec.  Dig.  «=:> 
1063.] 

12.  HAsrTEB  and  Sebvant  «=»270— Dangeb- 
0U8  Place  to  Wobk— Evidence. 

In  view  of  Employers'  Liability  Act  (Laws 
1911,  p.  16)  i  2,  providing  that  the  manager 
or  foreman  in  charge  of  construction  or  opera- 
tion should  be  the  agent  of  the  employer  in  all 
suits  for  damages  for  injury  to  an  employ^,  ev- 
idence in  a  servant's  action  for  injury,  where 
there  was  a  dispute  as  to  whether  he  was  di- 
rected to  work  where  he  was  injured,  to  the 
effect  that  the  defendant's  foreman  had  told  him 
that  if  he  did  not  like  the  job  be  could  leave, 
was  admissible  as  tending  to  show  where  plain- 
tiff was  required  to  work. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  f|  913-927,  ^2;  Dec  Dig. 
<S=»270J 

13.  Witnesses    «=»268— Cboss-Examinatioh 
—Scope. 

In  a  servant's  action  for  injury  from  un- 
guarded machinery  in  a  sawmill,  defendant  in- 
troduced a  certificate  of  the  state  labor  com- 
missioner, dated  about  one  year  before  the  in- 
jury, that  the  mill  was  properly  equipped  and 
the  machinery  protected  as  required  by  law, 
which  certificate,  under  L.  O.  L.  {  5046,  was 
only  prima  facie  evidence  of  the  condition  of 
the  sawmill  at  its  date,  and  where  the  deputy 
commissioner  testified  that  he  had  inspected 
the  mill  about  a  year  later,  about  four  days  be- 
fore the  accident,  it  was  proper  cross-examina- 
tion to  show  by  the  witness  that  he  would  not 
have  then  passed  the  mill  for  renewal ;  the 
defendant  upon  redirect  being  entitled  to  show 
that  the  defective  condition  referred  to  related 
to  other  machinery  than  that  in  question. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  §S  931-948,  959 ;  Dec.  Dig.  «=92e8.] 

14.  Masteb  and   Sebvant  €=9296 — Instsdo- 
TIONS— CoNTBiBirroBY  Neolioence. 

In  view  of  the  Employers'  Liability  Act 
(Laws  Or.  1911,  p.  16),  declaring  contribu- 
tory negligence  to  be  no  defense,  defendant's 
requested  charge  that  its  negligence  could  not 
be  presumed  from  the  accident,  but  that  plain- 
tiff must  show  ft  was  caused  by  defendant's 
sole  negligence  without  plaintiff's  own  negli- 
gence, was  properly  modified  by  adding  that,  if 


it  was  solely  the  plaintiff's  fault,  and  act  hia 
contributory  fault,  he  could  not  recover. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  U  1180-1194;  Dec  Dig. 
<S=296.] 

Department  2.  Appeal  from  Circuit  Court, 
Multnomah  County;  Henry  B.  McGinn, 
Judge. 

Action  by  Krishna  Ramaswamy  against  the 
Hammond  Lumber  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.     ASarmed. 

The  plaintiff  Instituted  this  action  in  tlie 
circuit  court  for  Mnltnomali  county  against 
the  defendant  to  recover  damages  for  a  per- 
sonal injury  inflicted  upon  him  while  he  was 
in  the  employ  of  the  defendant.  Verdict  and 
judgment  went  for  the  plaintiff  in  the  sum 
of  $6,500.     Defendant  appeals. 

The  defendant  is  a  foreign  corporation 
organized  and  existing  under  the  laws  of  the 
state  of  New  Jersey.  At  the  time  of  the 
institution  of  this  action  its  principal  ofQoe 
and  place  of  business  was  at  Tongue  Point, 
Clatsop  county.  Or.,  where  it  operated  a 
sawmill  with  certain  machinery  therein.  In 
his  complaint  plaintiff  describes  the  accident 
resulting  in  the  injury  in  four  separate  caus- 
es of  action  differing  somewhat  in  the  narra- 
tion of  the  occurrence^  Upon  the  trial  he 
elected  to  rely  upon  the  second  cause  of  ac- 
tion, the  substance  of  which  as  to  the  allega- 
tions of  negligence  is  as  follows:  That  de- 
fendant's machinery  was  dangerous  to  oper- 
ate or  to  work  near,  and  should  have  been 
securely  covered  and  protected  to  the  fullest 
extent  that  its  operation  would  permit,  but 
that  defendant  willfully  and  negligently  fail- 
ed to  cover  and  protect  it ;  that  in  the  course 
of  the  operation  thereof  it  was  necessary  for 
the  safety  of  persons  working  near  the  dan- 
gerous machinery  that  there  be  provided  a 
system  of  communications  by  means  of  sig- 
nals for  prompt  and  eflBcient  communication 
between  them  and  the  employes,  which  sys- 
tem defendant  negligently  failed  to  provide; 
that  pa.Tt  of  the  machinery  consisted  of  cog- 
wheels which  were  uncovered  and  unpro- 
tected; that  about  October  16,  1912,  plain- 
tiff was  employed  by  the  defendant  as  a 
laborer  in  and  about  the  sawmill;  that  de- 
fendant, with  willful  negligence  and  disre- 
gard for  the  safety  of  plaintiff,  by  its  fore- 
man, Thomas  Penny,  ordered  him  to  clean 
up  a  quantity  of  sawdust  which  had  accumu- 
lated under  and  around  a  place  in  the  saw- 
mill in  the  vicinity  of  the  dangerous  ma- 
chinery and  cogwheels,  which  were  not  then 
in  motion;  and  that  in  pursuance  thereof 
plaintiff  began  to  do  the  work  as  directed, 
when  the  defendant  willfully  and  negligent- 
ly suddenly  started  or  caused  to  be  started, 
without  warning  or  signal  to  plaintiff,  the 
dangerous  macUnery  and  cogwheels  in  the 
vicinity  of  which  plaintiff  was  working, 
whereupon  the  unprotected  cogwheels  caught 
the  sleeve  of  the  right  arm  of  plaintUTs  coat. 
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palling  hla  right  arm  between  said  cogwheels 
and  mangling  the  same,  ueceasitating  the  am- 
putation thereof. 

Robert  S.  Sbaw,  the  statutory  agent  of 
defendant,  resided  at  Tongue  Point,  Clatsop 
county.  Dr.,  where  the  cause  of  action  arose, 
which  place  was  specified  in  the  power  of 
attorney  appointing  him  and  filed  In  the  of- 
fice of  the  secretary  of  state.  Service  of  sum- 
mons and  complaint  was  had  upon  defendant 
by  serving  the  same  upon  Its  statutory  agent 
In  the  above-named  county.  The  defendant 
made  a  special  appearance  before  the  circuit 
court  by  a  motion  to  quash  the  summons  and 
the  return  thereof.  This  motion  was  based 
upon  the  ground,  as  shown  by  affidavit,  that 
the  action  was  commenced  and  prosecuted 
in  the  wrong  county,  and  therefore  the  clr- 
cnit  court  had  no  jurisdiction  of  the  cause 
of  action  or  of  the  defendant  The  court 
overruled  this  motion,  and  held  that  by  the 
service  of  the  sunmions  jurisdiction  was  ao- 
quired  over  the  defendant.  The  defendant 
then  filed  its  answer,  in  which  it  pleaded 
practically  the  same  state  of  facts  disclosed 
by  the  motion  and  affidavit  as  a  special  plea 
in  abatement  to  the  further  prosecution  of 
the  action.  To  this  the  plaintiff  Interposed 
a  demurrer,  which  was  sustained  by  the 
court  upon  the  ground  that  said  plea  did  not 
state  facts  sufficient  to  constitute  "abatement 
of  plaintiff's  complaint"  Defendant  stood 
upon  such  plea,  and  Interposed  a  plea  in  bar, 
paragraph  1  of  which,  after  asserting  the  cor- 
porate character  of  defendant  and  that  It 
was  licensed  to  do  business  in  Oregon  and 
engaged  therein  In  Clatsop  county,  alleged 
the  fbllovrlng,  in  effect:  That  in  the  opera- 
tion of  said  mill  a  considerable  portion  of 
the  lumber  cnt  was  at  the  time  of  the  ac- 
cident automatically  placed  upon  a  sorting 
table  and  by  endless  chains  passed  thereon 
to  carriers  for  distribution ;  that  the  sorting 
table  was  operated  in  sections  by  electric 
power,  the  controls  being  alongside  thereof, 
the  main  table  being  about  SOO  feet  in  length, 
12  feet  in  width,  and  elevated  about  8  feet 
above  the  floor  upon  which  it  was  construct- 
ed ;  that  on  each  side  thereof  was  an  elevat- 
ed platform  about  3  feet  above  the  floor, 
leaving  a  clear  q>ace  underneath  the  table 
of  about  6  feet  and  ample  room  for  any 
person  attempting  to  pass  thereunder  in  the 
exercise  of  any  care  whatever,  but  that  no 
employe  was  required  to  work  thereunder, 
and  could  get  under  said  table  only  by  crawl- 
ing; that  at  the  time  complained  ot  about 
15  of  defendant's  employes  were  working 
aronnd  the  sorting  tables  under  the  charge 
of  one  foreman;  that  prior  to  the  accident 
plaintiff  had  been  In  the  employ  of  the  com- 
pany many  months  working  around  the  sort- 
ing tables,  and  had  full  notice  and  knowledge 
of  the  manner  of  its  operation  and  its  dan- 
gers, and  as  to  the  manner  of  its  construc- 
tion and  of  the  maclilnery  and  appliances 
Vndemeath  the  same,  and  of  the  dangers, 
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risks,  and  hazards  of  going  nnder  the  table, 
and  that  it  was  no  part  of  plaintiff's  duty 
to  do  so;  that  plaintiff  wrongfully  and  neg- 
ligently. In  violation  of  the  duties  of  his  em- 
ployment ai>d  without  notice  to  or  knowledge 
of  the  defendant  voluntarily  went  under- 
neath the  table,  and  so  carelessly  and  neg- 
ligently conducted  himself  that  he  placed  his 
hand,  sleeve,  or  clothing  into  the  cogs  of  the 
cogwheels,  which  were  rapidly  revolving, 
and  in  idaln  view  and  fuUy  protected,  that 
his  hand  caught  therein,  and  he  thereby  met 
with  the  acddKit  and  not  otherwise;  that 
the  accident  was  caused  solely  by  the  care- 
lessness and  negligence  of  plaintiff. 

Paragraph  2  of  the  defendant's  plea  In 
bar  alleges  that  plaintiff  was  skilled  in  the 
work  in  which  he  was  engaged,  and  fully 
understood  and  appreciated  the  ordinary 
dangers,  risks,  and  hazards  of  the  same  and 
assumed  all  the  risks  and  dangers  thereof. 

A  sample  of  the  plaintiff's  reply  to  para- 
graph 1  is  as  follows: 

"Plaintiff  alleges  that  the  control  of  the  elec- 
tric i>ower  by  which  the  section  of  the  sorting 
table  under  which  plaintiff  was  injured  was 
operated  was  not  visible  from  the  pmce  where 
plaintiff  was  at  the  time  he  received  his  inju- 
ries ;  and  plaintiff  alleges  that  the  place  where 
he  was  ordered  to  be  by  the  defendant,  which 
was  the  place  where  said  injuries  were  inflicted 
upon  him,  was  a  dangerous  place  and  known 
to  be  such  by  defendant;  and  plaintiff  alleges 
that  he  was  in  such  dangerous  place  only  be- 
cause he  was  directed  to  go  there  and  work 
there,  as  stated  in  his  complaint  by  order  of 
defendant;  and  plaintiff  denies  that  he  had 
been  in  the  employ  of  defendant  for  many 
months  and  had  been  during  said  time  working 
in  and  around  said  sorting  table,  or  that  he 
had  full  or  any  notice  or  knowledge  as  to  the 
manner  of  construction  and  operation  of  said 
sorting  tables  or  of  the  machinery  and  appli- 
ances underneath  the  same,  or  of  the  dangers, 
risks,  and  hazards  of  going  underneath  said 
table  or  tables;  and  plaintiff  denies  that  he 
wrongfully,  carelessly,  or  negligently,  or  in  vi- 
olation of  the  duties  of  his  employment,  and 
without  notice  to  or  knowledge  of  defendant  or 
its  servants  and  employes,  or  any  of  them,  went 
underneath  said  sorting  table  and  so  careless- 
ly and  n^;Ugentiy  conducted  himself  that  he 
carelessly  and  negligently  placed  his  hand, 
sleeve,  or  clothing  into  the  cogs  of  the  set  of 
CMfwheels  which  were  underneath  said  sorting 
table,  which  said  cogwheels  were  rapidly  revolv- 
ing and  in  plain  view  or  fully  protected.  But, 
on  the  contrary,  plaintiff  avers  that  defendant, 
with  willfnl  and  gross  recklessness,  carelessness, 
negligence,  and  disregard  for  the  safety  of  plain- 
tiff, ordered  and  directed  plaintiff  to  go  in  the 
vicmity  of  the  dangerous  machinery  and  cog 
wheels,  •  •  •  which  were  not  then  in  mo- 
tion." 

Then  follows  a  reiteration  of  the  descrip- 
tion of  the  condition  of  the  cogwheels  and 
the  direction  of  the  defendant  to  plaintiff. 
The  reply  contains  the  following  somewhat 
general  denial: 

"And  plaintiff  denies  that  said  injuries  were 
in  any  way  due  to  or  caused  by  his  carelessness 
or  negligence,  or  by  any  violation  of  the  duties 
of  his  employment,  but  alleges  that  said  in- 
juries were  caused  solely  and  entirely  as  set 
forth  in  plaintiff's  complaint  in  this  action." 
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The  other  allegations  of  paragraph  1  and 
paragraph  2  of  the  answer  were  traversed  in 
much  the  same  manner. 

G.  O.  Fulton,  of  Astoria,  for  appellant 
Hamilton  Johnstone,  of  Portland,  for  re- 
spondent 

BEAN,  J.  (after  stating  the  facts  as  above). 
It  is  asserted  by  defendant  that  plnintltT  did 
not  by  his  reply  deny  the  allegations  of  its 
affirmative  defense  in  bar.  Before  the  case 
was  called  for  trial  defendant  moved  for  a 
Judgment  on  the  pleadings  upon  the  ground. 
Inter  alia,  that  its  answer  stated  facts  show- 
ing a  complete  defense  and  all  matters  set 
fortU  In  the  complaint  and  that  such  facts 
were  not  denied  in  the  reply.  The  court 
overruled  this  motion. 

[1]  It  will  be  seen  that  defendant  pleaded 
contributory  negligence,  and  also  assumption 
of  risk.  While  the  reply  thereto  was  not  a 
model  pleading,  we  think  it  was  sufficient 
when  we  consider  the  general  denial  of  any 
negligence  on  the  part  of  plalntifF,  and  that 
it  plainly  appears  that  it  was  the  intention 
of  the  pItiintltC  to  deny  every  allegation. 

[2]  However  we  may  consider  the  matter, 
contributory  negligence,  under  the  Employers' 
Liability  Act  (Gen.  Laws  of  Oregon  1911,  p. 
16),  is  not  a  defense,  but  may  be  taken  into 
account  by  the  Jury  in  fixing  the  damages. 
Consequently  defendant  was  not  entitled  to 
a  Judgment  on  account  of  the  defective  r^ly, 
as  this  plea  In  bar  did  not  state  a  defense  to 
plaintiff's  complaint 

[3]  As  to  the  plea  of  assumption  of  risk,  it 
is  now  well  settled  that  such  a  plea  Is  not 
available  as  a  defense  in  an  action  coming 
within  the  provisions  of  the  ESmployers'  Lia- 
bility Act 

[4]  Therefore,  although  the  reply  was  bad, 
there  was  no  error  In  refusing  to  allow  the 
motion  for  Judgment  on  the  pleadings.  A 
denial  of  an  immaterial  allegation  raises  no 
issue.  Graham  v.  C!oos  Bay  R.  &  N.  Co.,  71 
Or.  393,  139  Pac.  337,  340. 

The  motion  to  quash  and  the  plea  in  abate- 
ment of  defendant  presented  the  same  ques- 
tion; namely,  the  right  to  sue  a  foreign  cor- 
poration in  any  other  county  than  the  one 
In  which  the  cause  of  action  arose  or  the  one 
in  which  It  has  Its  office  and  principal  place 
of  business,  when  the  resident  agent  resides 
In  the  same  county  as  such  office  is  located. 

[6]  An  action  for  damages  resulting  from 
personal  injuries  is  transitory,  and  not  a 
local  action.  Shmlt  v.  Day,  27  Or.  110,  39 
Pac.  870.  Prior  to  the  enactment  of  1903  pro- 
viding for  the  appointment  by  a  foreign  cor- 
poration of  an  attorney  in  fact  there  was  no 
express  statutory  regulation  of  the  manner 
of  service  of  the  summons  upon  a  foreign 
corporation,  except  by  publication  thereof 
according  to  the  provisions  of  section  56, 
L.  O.  L. 

[6,  7]  The  act  of  1903  (section  6726,  h.  O. 
Ti.)  provides,  among  other  things,  that  every 


foreign  corporation,  before  transacting  bnsi- 
ness  within  this  state,  shall  execute  and  ac^ 
knowledge  a  power  of  attorney,  and  cause  the 
same  to  be  recorded  in  the  office  of  the  secre- 
tary of  state,  appointing  some  person  who  is 
a  citizen  of  the  United  States  and  a  citizen 
and  resident  of  this  state,  as  its  attorney  in 
fact,  which  shall  authorize  and  empower 
such  attorney — 

"to  accept  service  of  all  writs,  process,  and 
summons,  requisite  or  necessary  to  give  com- 
plete jurisdiction  of  any  such  corporatioii,  joint- 
stock  company,  or  association  to  any  of  the 
courts  of  this  state  or  United  States  courts 
therein,  and  shall  be  deemed  to  constitute  such 
attorney  the  authorized  agent  of  sudi  corpora- 
tion, joint-stock  company,  or  association,  upon 
whom  lawful  and  valid  service  may  be  made 
of  all  writs,  process  and  summons  in  any  ac- 
tion, suit,  or  proceeding,  commenced  by  or 
against  any  such  corporation,  joint-stock  com- 
pany, or  association,  in  any  court  mentioned 
in  this  section,  and  necessary  to  give  such 
court  complete  jurisdiction  thereof." 

The  question  raised  by  the  learned  counsel 
for  defendant  has  not  been  passed  upon  by 
this  court.  The  nearest  approach  to  the 
same  was  in  the  case  of  Cunningham  v.  Kla- 
math Lake  R.  Co.,  54  Or.  13,  101  Pac.  213, 
1099,  in  which,  however,  the  conditions  were 
different  from  those  in  the  case  at  bar.  The 
general  rule  which  we  think  is  applicable  is 
stated  in  Beale  on  Foreign  Corporations,  { 
295,  as  follows: 

"Where  an  agent  has  been  designated  to  re- 
ceive service  of  process,  that  agent  may  be 
served  anywhere  in  the  state  without  reference 
to  the  county  in  which  the  venue  is  laid.  If 
by  statute  a  foreign  corporation  is  liable  to  suit 
in  the  county  in  which  it  docs  business,  it  can 
be  sued  in  no  other;  though,  if  there  is  no 
such  statute,  a  foreign  corporation,  not  being 
a  resident  may  be  sued  in  any  county." 

In  Thomas  v.  PiacerviUe,  etc.,  Co.,  65  Cal. 
600,  4  Pac.  641,  it  was  held  that  a  foreign 
corporation  doing  business  in  the  state  of 
California  had  no  residence  within  the  state, 
and  an  action  against  it  might  be  tried  in 
any  county  designated  by  the  plaintiff  in  his 
complaint.  Private  corijorations  are  resi- 
dents of  the  states  in  which  they  are  created. 
They  are  permitted  to  carry  on  business  in 
other  states,  although  by  both  the  state  and 
federal  courts  they  are  treated  as  residents 
of  the  states  in  which  they  are  created  and 
nonresidents  of  other  states.  Cunningham 
v.  Klamath  Lake  R.  Co.,  supra;  Boyer  v.  N. 
P.  R.  Co.,  8  Idaho,  74,  66  Pac.  826,  70  L.  R. 
A.  691.  In  the  latter  case  Mr.  Chief  Justice 
Quarles,  after  stating  the  Idaho  statute, 
which  is  somewhat  similar  to  our  own,  con- 
cludes by  saying : 

"In  the  absence  of  any  statutory  provision 
fixing  the  place  of  trial  in  actions  against  for- 
eign corporations  in  any  particular  county,  we 
see  no  reason  why  such  actions  should  not  be 
brought  and  maintained  in  any  county  in  this 
state.  This,  we  think,  is  the  policy  and  theory 
of  our  Code." 

The  provisions  for  service  contained  In  the 
act  of  1903  are  of  mutual  benefit  to  a  foreign 
corporation  and  to  litigants  of  the  state  of 
Oregon.    Doubtless   statutory   service   made 
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apon  a  duly  ooDstitnted  agent  would  be  more 
satisfactory  than  service  by  publication.  The 
several  proTlal<»i8  contained  in  the  act  aiq;>ly 
to  foreign  corporations.  The  residence  of 
such  corporations  is  not  changed,  and  they 
still  have  no  legal  residence  within  this  state. 
It  Is  argued  with  considerable  force  by  coun- 
sel for  defendant  that  defendant,  doing  busi- 
ness in  a  county  In  the  western  part  of  the 
state  where  the  cause  of  action  arose,  should 
not  be  inconvenienced  by  an  action  in  the  ex- 
treme eastern  part  of  the  state.  The  con- 
venience of  the  parties  to  any  litigation  is 
provided  for  by  subdivision  4  of  section  45, 
L.  O.  Li.  That  section  provides  that  the  court 
or  Judge  thereof  may  diange  the  place  of 
trial,  on  the  motion  of  either  party  to  the  ac- 
tion, when  it  appears  by  affidavit — subdiv.  4 
"that  the  convenience  of  witnesses  and  the 
parties  would  be  promoted  by  such  change." 
An  action  against  a  foreign  corporation 
should  be  commenced  In  some  county  where 
the  convenience  of  the  parties  to  the  litiga- 
tion would  be  best  served;  and  if  for  any 
reason  such  action  Is  begun  where  the  parties 
and  their  witnesses  would  be  discommoded, 
section  45,  li.  O.  L.,  should  be  invoked.  The 
act  of  1903  requiring  the  appointment  of  an 
attorney  in  fact  upon  whom  process  may  be 
served  In  order  that  a  court  of  this  state  may 
obtain  Jurisdiction  oC  a  foreign  corporation 
changed  the  method  which  had  prevailed  pri- 
or thereto,  when  there  was  no  statute  upon 
the  subject  Cunningham  v.  Klamath  Lake 
R.  Co.,  supra,  In  which  the  former  cases 
were  distinguished. 

Where  a  state  makes  conditl<»>8  upon 
which  fordgn  corporations  may  do  business 
therein  and  provides  a  method  whereby  the 
courts  of  the  state  may  acquire  Jurisdiction 
over  them  by  service  of  process  upon  desig- 
nated agents  within  the  state,  a  foreign  cor- 
poration subsequently  doing  business  in  the 
state  is  deemed  to  consent  to  the  conditions 
and  to  be  bound  by  the  service  of  process  in 
the  manner  specified  by  the  state.  Gibbs  v. 
Insurance  Co.,  63  N.  T.  114,  20  Am.  Rep. 
513;  HcNichol  v.  Mercantile  Agency,  74  Mo. 
457 ;  National  Bank  of  Commerce  v.  Hunting- 
ton, 129  Masa  444;  Milling  Co.  v.  Pennsyl- 
vania, 125  U.  S.  181,  8  Sup.  Ct  737,  31  L.  Ed. 
650. 

According  to  the  provisions  of  tbe  enact- 
ment of  1903  contained  In  section  6726,  L.  O. 
li..  In  a  traqsltoiy  action,  complete  Jurisdic- 
tion of  a  fordgn  corporation  may  be  obtained 
by  the  circuit  court  for  any  county  where  an 
action  against  sudi  corporation  Is  commenced 
by  service  of  the  summons  and  complaint  up- 
on the  resident  agent  appointed  by  the  corpo- 
ration, pursuant  to  this  statute,  regardless  of 
the  residence  of  such  agent  or  the  location 
of  the  principal  office  or  place  of  business  of 
the  defendant,  no  matter  where  the  cause  of 
action  arose.  The  language  of  the  act  quot- 
ed in  part  above  Is  too  broad  and  comprehen- 
Blve  to  permit   of  any  other  construction. 


when  viewed  In  the  light  of  the  then  existing 
conditions  and  the  former  rulings  of  the 
courts.  The  appointment  of  such  an  attorney 
in  fact  Is  made  for  the  whole  state.  The 
place  of  trial  is  not  regulated  by  the  resi- 
dence of  the  agent.  In  case  of  the  failure  of 
a  foreign  corporation  or  association  mention- 
ed In  the  act  to  maintain  within  the  state 
such  attorney  In  fact  tlie  statute  further 
provides  for  valid  service  of  process  upon  the 
secretary  of  state.  We  conclude  the  circuit 
court  of  Multnomah  county  had  complete  ju- 
risdiction of  the  defendant  In  this  action. 

[I]  Before  any  evidence  was  offered  in  the 
court  below  the  defendant  filed  a  written  mo- 
tion requesting  the  court  to  require  the  plain- 
tiff to  select  which  cause  of  action  be  expect- 
ed to  rely  upon  for  recovery.  At  the  close 
of  the  evidence  in  chief  the  court  directed 
the  plaintifC  to  make  such  selection.  The 
plaintiff  had  one  right  of  recovery.  The  de- 
fendant complains  that  the  complaint  asserts 
the  cause  of  action  in  four  ways.  The  main 
differences  between  plaintiff's  so-called  causes 
of  action  were  In  regard  to  the  machinery, 
whether  it  wa«  in  motion  at  the  time  plaintiff 
proceeded  to  do  the  work,  or  whether  It  was 
started  after  he  commenced  the  same,  and 
respecting  the  protection  or  covering  of  the 
cogwheela  The  Initiatory  pleading  Is  not 
in  accordance  with  the  spirit  of  our  Code. 
In  di;awlng  the  complaint  the  pleader  seems 
to  have  been  in  doubt  as  to  how  the  evidence 
would  develop  the  matter.  This  would  nat- 
urally be  explained  when  the  story  was  told 
In  a  simple  way  on  the  witness  stand,  and, 
as  the  trial  court  at  the  close  of  plaintiff's 
evidence  directed  him  to  riect  upon  which 
description  of  the  matter  or  cause  of  action 
he  would  rely,  we  fail  to  see  how  the  defend- 
ant was  prejudiced.  We  discern  no  conflict 
with  the  rule  in  Harvey  v,  S.  P.  Co.,  46  Or. 
605,  80  Pac.  1061. 

[I]  The  plaintiff  called  as  a  witness  In  his 
behalf  one  Frederick  Claude  De  Guare,  who 
testified  that  he  was  a  mechanical  and  electri- 
cal engineer;  that  on  Saturday,  July  26, 
1913,  he  visited  the  sawmlU  of  the  defendant 
in  Clatsop  county.  Or.,  at  the  place  where  it 
was  claimed  the  plaintiff  met  with  the  acci- 
dent, and  examined  the  sorting  table  where 
it  was  claimed  plaintiff  was  injured;  that  be 
observed  the  manner  In  which  It  was  oper- 
ated, accurately  measured  It,  and  took  the 
measurement  oC  the  cogwheels,  shafts,  and 
pulleys  thereof  In  the  section  which  control- 
led the  operation  of  such  machinery.  There- 
upon he  was  asked  the  following  question: 

"Now,  Mr.  De  Guare,  did  you  measure  the  di- 
mensions of  these  various  wheels,  the  dinmeters, 
and  did  you  also  the  speed  of  the  revolutions  of 
this  pinion,  •  •  •  when  you  were  there  V 
A  Yes;  I  measured  that  speed  in  so  far  as  it 
was  possible  to  measure  it  under  those  condi- 
tions. 

Over  the  objection  and  exception  of  de- 
fendant's counsel  to  the  queelon,  "And  what 
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was  the  speed,  as  yoa  measured  It?"  the  wit- 
ness answered : 

"This  pinion  (Indicating)  ran  approximately 
at  a  speed  of  300  revolutions  a  minate.  This 
shaft  (marking  the  other  gear)  rons  alower." 

Defendant  assigns  the  admission  of  this 
evidence  as  error.  It  would  seem  that  the 
witness  observed  the  ordinary  operation  of 
the  machinery.  The  Indications  were  that 
the  operation  was  approximately  the  same 
as  when  the  machinery  had  been  run  before. 
A  diagram  of  the  sorting  table  and  the  ma- 
chinery showing  the  cogwheels  was  Introduc- 
ed In  evidence.  Plaintiff  testified  that  the 
drawing  accurately  represented  the  exact 
condition  of  the  machinery  under  the  sort- 
ing table  at  the  time  he  was  hurt  This  tes- 
timony objected  to  appears  to  have  been 
some  evidence  for  the  guidance  of  the  jury 
In  determining  as  to  the  danger  In  working 
about  the  machine.  There  was  but  little 
doubt  but  that  the  work  Involved  a  risk  or 
danger.  There  was  no  error  in  admitting 
the  evidence. 

[10]  The  witness  De  Guare  identified  the 
drawing  of  the  sorting  table  made  by  him. 
He  stated  that  he  was  25  years  old,  a  me- 
chanical engineer  of  8  years'  experience,  and 
had  worked  In  similar  places  and  in  machine 
shops.  Over  the  objection  and  exception  of 
defendant's  counsel  the  wltneas  was  then  per- 
mitted to  testify  that  from  his  experience  and 
knowledge  of  machinery  he  regarded  that 
point  under  the  sorting  table  where  the  chains 
and  cogs  moved  dangerous.  Upc»i  this  error 
is  predicated.  This  was  not  practically  a 
controverted  question.  It  was  not  the  posi- 
tion of  defendant  that  the  place  where  plain- 
tiff was  injured  was  void  of  danger,  but  that 
the  plaintltC  went  to  work  there  in  disregard 
of  his  duties,  plainly  implying  that  in  so  do- 
ing there  was  a  hazard.  It  is  a  matter  of 
common  knowledge  that  if  one's  limb  comes 
In  c(»tact  with  such  cogwheels  when  in  mo- 
tion It  will  be  hurt  We  see  no  reason  why 
expert  evidence  would  aid  the  jury  in  this 
matter.  We  believe  the  only  effect  such  tes- 
timony could  have  had  was  to  convince  the 
Jury  that  counsel  for  plaintiff  had  but  little 
confidence  In  their  ordinary  intelligence,  and 
that  the  evidence  did  not  influence  the  result 
It  was  admitted  with  an  instruction  to  the 
Jury  that  such  testimony  was  for  the  purpose 
of  aiding  them,  but  was  not  to  be  substituted 
for  their  judgment  The  court  charged  the 
jury  upon  this  point  as  follows: 

"The  laws  of  this  state  require  that  all  dan- 
gerous machinery  shall  be  securely  covered  and 
protected  to  the  fullest  extent  that  the  proper 
operation  of  such  machinery  permits.  It  will 
therefore  be  your  duty  to  determine,  first, 
whether  or  not  the  gearing  in  which  plaintiff 
claims  he  was  injured,  accordingly  as  it  was 
located,  was  dangerous,  within  the  meaning  of 
the  laws  of  this  state.  The  law,  although  it 
requires  in  positive  terms  that  all  dangerous 
machinery  must  be  fully  covered  and  protect- 
ed to  its  fullest  extent,  fails  not  only  to  say 
what  machinery  is  dangerous  or  what  character 
of  protection  to  necessary  in  order  to  fulfill  the 


requirement  to  the  fullest  extent,  ete.  neaa 
matters  are  left  to  the  courts  and  juries  to  de- 
termine under  the  weU-recognized  general  rules 
of  law  pertaining  to  this  subject  The  question 
as  to  whether  or  not  this  gearing,  as  it  was  sit- 
uated, in  reference  to  its  surroundings,  was  or 
was  not  dangerous  within  the  meanmg  of  the 
law,  is  a  question  of  fact  for  you  to  determine, 
the  same  as  any  other  fact  in  this  case.  The 
defendant  in  this  case  was  bound  to  cover  and 
protect  only  such  machinery  as  a  reasonably 
careful  and  prudent  man,  with  full  knowledge 
of  the  situation  before  an  accident  occurred, 
and  one  who  would  himself  be  liable  for  dam- 
age in  case  of  error  in  that  regard,  would  con- 
sider dangerous.  A  machine  might  be  a  danger- 
ous machine  in  one  location  and  not  dangerous 
at  all  in  another  location,  or  dangerous  under 
certain  surroundings,  and  not  dangerous  in 
others ;  and  wliat  would  be  a  covering  and  pro- 
tection in  one  case  would  not  be  sufficient  in 
another,  and,  if  remotely  situated,  it  might  not 
be  required  to  be  covered  at  all.  Therefore  it 
is  for  you  to  determine  from  the  evidence  in  this 
case  whether  or  not  a  reasonably  careful  and 
prudent  man,  with  full  knowledge  of  the  sitos.- 
tion  before  the  accident  occurred,  would  have 
considered  this  a  dangerous  machine,  or  danger- 
ous to  the  defendant's  employes.  *  •  •  Now,  if 
you  find  it  was  dangerous,  yon  must  then  de- 
termine whether  it  was  securely  covered  and 
protected  to  the  fullest  extent  that  its  proper 
operation  permitted.  Hven  if  it  were  danger- 
ous, yet  if  it  were  securely  covered  and  protect- 
ed to  the  fullest  extent  that  Its  proper  operation 
permitted,  that  is,  to  the  extent  that  an  ordinar- 
ily careful,  prudent  and  experienced  man,  with 
full  knowledge  of  the  situation,  and  who  himself 
would  be  liable  in  damage  in  case  of  error, 
would  have  considered  it  before  the  accident 
and  the  plaintifE  met  with  the  injury  complain- 
ed of  without  any  fault  or  negligence  on  the 
part  of  defendant,  then  the  plaintiff,  of  course, 
cannot  recover  in  this  action?' 

We  decide  that  under  the  circumstances 
the  admission  of  this  evidence  was  not  re- 
versible error. 

[11]  Several  of  defendant's  assignments  of 
error  relate  to  evidence  pertaining  to  the 
earning  capacity  of  plaintiff.  Paragraph  7 
of  the  second  cause  of  action  in  the  com- 
plaint alleges: 

"That  at  the  time  of  said  injuries  he  [plain- 
tiff] was  capable  of  earning  by  manual  labor  ^ 
per  day,  and  as  a  stenographer  $50  per  month; 
that  be  was  a  student  of  electrical  engineering, 
having  been  matriculated  as  a  student  in  the 
University  of  Washington  at  Seattle,  Wash. ; 
and  that  upon  the  completion  of  his  profession- 
al studies  he  would  have  been  capable  of  want- 
ing from  $3,000  to  $10,000  per  year." 

The  evidence  of  plaintifl  and  witness  Da 
Guare  tended  to  show  that  ];daintiff  was  a 
Hindu,  21  years  of  age,  earning  $2  per  day,  as 
a  common  laborer,  with  an  expectancy  of  41.- 
63  years.  Over  the  objection  abd  exceptioa 
of  defendant,  evidence  was  admitted  tending 
to  show  the  salary  of  a  mechanical  engineer 
to  be  $3,000  i>er  year  and  over.  It  appears 
to  have  been  given  for  the  purpose  of  show- 
ing the  general  ability  of  plaintiff.  At  de- 
fendant's request  the  court  instructed  tho 
jury  that  if  they  found  for  plaintiff,  in  de- 
termining the  amount  of  damages — 

"you  have  no  right  to  take  into  consideration 
anything  that  the  plaintiff  might  or  could  earn 
as  an  electrical  engineer  or  what  hia  earnings 
might  be  should  he  have  educated  himself  as 
such.    This  is  too  remote  and  speculative,  and 
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is  not  an  element  of  damage  that  yon,  aa  jnron, 
have  any  right  to  take  into  consideration." 

The  question  of  earning  capacity  is  a  dif- 
ficult one.  If  plalntifT  had  made  aucb  ad- 
vancement in  his  duties  as  to  Indicate  that  he 
was  not  dull  or  lazy,  but  capable  of  learning 
and  energetic,  it  might  have  some  bearing 
upon  the  amount  he  would  probably  earn  in 
his  chosen  calling.  There  is  also  a  chance 
that  a  man  may  lose  hia  position  If  he  has 
one,  and  that  be  may  obtain  employment  if 
be  Is  out  of  it  We  see  no  harm  In  inform- 
ing tbe  jury  bow  much  "pep"  the  plaintiff 
had.  The  fact  that  the  plaintur  when  injured 
was  working  as  a  comuuuu  iaDorer  at  $2  per 
day  would  not  prevent  him  from  pleading  and 
proving  that  he  was  skilled  in  another  trade 
and  capable  of  earning  more.  Brown  v.  O. 
W.  B.  &  N.  Co.,  63  Or.  40&,  128  Pac.  38;  13 
Cyc.  143,  note ;  Chicago,  etc.,  Ry.  Co.  v.  Long, 
26  Tex.  Civ.  App.  601,  65  S.  W.  882 ;  Mis- 
souri, etc.,  By.  Co.  v.  St  dalr,  21  Tex.  Olv. 
App.  345,  51  S.  W.  686.  Under  the  allega- 
tions and  circumstances  the  trial  court  could 
not  be  expected  to  weigh  and  segregate  aU 
the  evidence  before  it  was  given.  Under  the 
charge  to  the  Jury,  which  was  at  the  time 
commended  by  the  learned  and  ezi>eilenced 
counsel  for  the  defendant  as  the  best  he  had 
ever  heard,  and  In  view  of  the  amount  of 
the  verdict,  it  does  not  appear  that  the  rights 
of  defendant  were  prejudiced  by  the  tempo- 
rary admission  of  the  evidence  of  which  com- 
plaint is  made. 

[12]  Exception  was  taken  to  tbe  testimony 
of  plalntifl  detailing  a  conversation  between 
him  and  Mr.  Pomy,  the  defendant's  foreman, 
at  the  time  of  tbe  Injury.  After  referring  to 
the  genealogy  of  each,  Vne  material  part  was 
as  follows: 

"I  asked  bim,  'Why  did  Ton  give  me  a  job 
like  this?'  And  he  said,  ^I  thought  it  was 
easy  for  you.'  •  •  •  I  told  him  that  I  had 
meant  to  ask  for  a  change  of  job,  and  he  asked 
me  what  woald  I  do  with  it,  and  he  told  me 
that  if  I  didn't  like  this  job  he  would  check  my 
time  and  I  could  go  out. 

There  was  a  conflict  in  tbe  evidence  as  to 
whether  plaintiff  was  directed  to  work  where 
he  did  at  the  time  of  tbe  Injury.  Penny  was 
not  an  ordinary  or  general  agent  of  tbe  de- 
fendant company,  but  was  tbe  only  man  con- 
nected with  tbe  comiwny  who  had  authority 
over  plaintiff.  He  was  the  sole  authorized 
agent  for  tbe  pnrpose  of  doing  the  particular 
acts  or  transacticMis  which  are  alleged  to 
have  been  tbe  negligence  of  whicdi  complaint 
Is  made.  The  matter  appears  to  have  been 
wltbln  the  knowledge  and  scope  of  bis  au- 
ttaMlty.  Tbe  statement  was  made  during 
tbe  continuance  of  the  agency  and  In  regard 
to  a  transaction  still  pending.  In  tbe  lan- 
guage of  tbe  foreman  it  will  be  noticed  that 
be  spoke  In  the  present  tense.  The  evidence 
was  competent  as  tending  to  show  wbere  tbe 
plaintur  was  required  to  work. 

It  is  enacted  by  section  2  of  tbe  Staiployers' 
liability  Act  tbat: 


"The  manager,  superintendent,  foreman  or 
other  person  is  charge  or  control  of  the  con- 
struction or  works  or  operation,  or  any  part 
thereof,  shall  be  held  to  be  the  agent  of  the  em- 
ployer In  all  suits  for  damages  for  death  or  in- 
jury «uffered  by  an  employ^" 

See  No.  Paa  Lumber  Oo.  v.  Willamette 
Mill  Co.,  29  Or.  221,  44  Pac.  286;  Jones  on 
Evidence,  gf  356,  356b,  357;  Labatfs  Master 
&  Servant  {  2544. 

In  regard  to  this  matter  Penny  himself  tes- 
tified tbat  he  did  not  tell  tbe  plaintiff  not  to 
go  under  the  table  at  any  time. 

[IS]  After  the  plaintiff  bad  rested  bis  case 
the  defendant  called  as  a  witness  on  its  be- 
half C.  H.  Gramm,  deputy  labor  commission- 
er and  factory  inspector  of  Oregon,  who 
identified  a  certificate  issued  by  the  state 
labor  commissioner  certifying  that,  la  his 
judgment,  tbe  sawmill,  planing  mill,  and 
latb  mill  wbere  the  plaintiff  claimed  be  was 
injured  was  properly  equipped,  and  that  tbe 
machinery  and  appliances  therein  were  suit- 
ably covered  and  protected  as  provided  by 
law.    Tbe  oertiflcate  was  dated  October  16, 

1911.  The  witness  testified  tbat  be  bad  in- 
spected the  mill  on  October  11,  1012.  On 
cross-examination  counsel  for  plaintiff  ask- 
ed this  witness  the  following  questions: 

"Q.  For  what  purpose  did  you  inspect  that 
mUl  on  October  11,  1912?    A.  On  October  11, 

1912,  I  inspected  it  to  see  that  it  complied  with 
the  inspecbon  law,  and  to  see  that  it  was  in  con- 
dition so  that  those  certificates  could  be  renew- 
ed on  the  16tb  of  October." 

Over  tbe  objection  and  exception  of  coun- 
sel for  defendant  to  tbe  question,  "Did  you 
find  that  mill  in  such  condition  tliat  you 
could  pass  It  for  renewal?"  the  witness  an- 
swered, "Na" 

The  certificate  of  tbe  labor  commissioner 
was  prima  facie  evidence  only  of  tbe  condi- 
tion of  the  mill  on  October  16,  1911.  It  was 
not  a  finality  in  this  respect  Section  5046, 
L.  O.  L.  It  was  proper  cross-examination 
for  plaintiff  to  counteract  this  evidence  if  he 
could  by  showing  whether  or  not  tbe  same 
conditions  existed  on.  October  11,  1912,  four 
days  before  the  accident  The  question  was 
general  In  its  nature,  and  so  was  tbe  evi- 
dence contained  in  the  certificate  identified 
and  explained  by  this  witness.  Ui)on  re- 
dinect  examination  the  defendant  wouldi 
have  been  entitled  to  have  shown  tbat  tbe 
conditions  referred  to  by  the  oflicer  related 
to  other  machinery  than  that  in  question  in 
this  case.    There  was  no  error  in  this  ruling. 

[14]  Defendant  requested  tbe  circuit  court 
to  charge  the  jury  tbat: 

The  negligence  of  the  defendant  cannot  be 
presumed  from  the  happening  of  this  accident 
to  the  plaintiff;  out,  in  addition  to  proving  the 
accident,  the  plaintiff  must  also  establish  by  a 
preponderance  of  the  testimony  that  such  acci- 
dent was  caused  by  the  sole  negligence  of  the 
defendant,  and  without  fault  or  negligence  on 
the  part  of  the  plaintiff ;  otherwise  the  plaintiff 
cannot  recover  at  all." 

The  court  modified  tbls  by  tbe  following 
Instruction: 
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"If  this  was  solely  the  plaintlfFa  fault,  not 
his  contributliig  fault,  bnt  his  sole  fault,  there 
can  be  no  recovery  by  him." 

Defendant  saved  an  exception  to  the  modi- 
fication. The  Instruction,  as  requested, 
would  have  precluded  plaintiff  from  recovery 
if  he  negligently  contributed  to  the  injury. 
Tlierefore  the  modification  was  necessary 
and  proper  in  order  to  conform  the  same  to 
the  Elmployers'  Liability  Act,  under  which, 
contributory  negligence  does  not  preclude 
recovery  in  such  an  action.  Talcen  tn  con- 
nectltm  with  the  other  instructions,  the 
charge  complained  of  correctly  informed  the 
Jury  as  to  the  law. 

The  case  was  fairly  tried,  and  the  verdict 
is  supported  by  the  evidence; 

We  find  no  reversible  error  in  the  record, 
and  the  Judgment  is  affirmed. 

MOORE;  O.  Jn  and  BAKIN  and  HARRIS, 
JJ.,  concur. 


JOT  V.  PAIiBTHORPB. 
(Supreme  Court  of  Oregon.     Oct  13,   1916.) 

1.  Advebse  Possession  <8=>4S— Continuitt. 

Where  title  to  plaintiff's  and  defendant's 
lot  had  united  in  one  owner  within  10  years 
from  the  construction  of  a  walk  alleged  by 
plaintiff  to  be  a  foot  or  so  on  defendant's  lot, 
there  was  a  break  in  the  continuity  of  the  ad- 
verse possession,  and  plaintiff's  adverse  posses- 
sion dated  only  from  the  time  of  his  purchase 
from  such  owner. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  S§  236,  237;   Dec.  Dig.  <S=> 

2.  BODNDABIES    €=946  —  BOUNDABT    AOBEE- 

MENT— Estoppel. 

An  agreement  between  adjoining  owners 
as  to  a  boundary  line  operated  solely  by  way  of 
estoppel. 

lEd.  Note. — For  other  cases,  see  Boundaries, 
Cent  Dig.  {{  212-226,  249-251;  Dec.  Dig.  «=» 
46.] 

3.  Estoppel  <3::9110—Bodndabies—Po:auino. 

An  estoppel  by  agreement  of  the  parties 
respecting  a  boundary  line  must  be  pleaded. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  {  300:    Deo.  Dig.  <S=»110.1 

4.  Dismissal  and  Nonsuit  «=»58— Defects 
IN  Pleadings. 

Where  plaintiff,  in  a  suit  to  establish  his 
title  by  adverse  possession  to  a  strip  of  land 
covered  by  his  wall  and  sidewalk,  failed  to 
plead  the  actual  title  which  his  evidence  tended 
to  prove  and  did  not  allege  the  estoppel  by  rea- 
son of  an  agreement  as  to  a  boundary  line 
which  he  attempted  to  show  at  the  trial,  and 
his  chain  of  adverse  possession  had  been  brolc- 
en  by  unity  of  both  estates,  and  defendant 
showed  no  title  in  himself  and  claimed  no  dam- 
ages, the  court  could  not  render  substantial  jus- 
tice without  disregarding  the  pleadings,  and 
would  dismiss  without  prejudice  to  another  suit 

[Ed.  Note. — For  other  cases,  see  Dismissal 
and  Nonsuit,  Cent  Dig.  §{  134-139;   De&  Dig. 

«&=958.] 

Department  1.  Appeal  from  Gircnlt  Court, 
M'ultnomah  County;  W.  N.  Gatens,  Judge. 

Action  by  Allan  R.  Joy  against  Mabel  Pale- 
thorpe.    Decree   for   defendant,    and   plain- 


tiff appeals.     Dismissed,  without  prejudice 
to  another  suit 

This  was  a  suit  brought  to  enjoin  defend- 
ant from  repeated  trespass  upon  certain 
property  described  in  the  complaint  and 
to  quiet  plaintiff's  title  thereto.  The  com- 
plaint alleges  that  plaintiff  is  the  owner  In 
fee  simple  of  lot  10,  block  8,  Richmond  addi- 
tion to  the  city  of  Portland,  Multnomah 
county.  Dr.,  together  with  all  buildings  and 
improvements  thereon  and  all  appurtenances 
thereunto  belonging,  therewith  bad,  or  en- 
Joyed,  including  a  sidewalk  running  north 
and  south  at  the  easterly  extremity  of  said 
property  and  a  cement  wall  In  front  extend- 
ing to  the  easterly  edge  of  said  sidewalk  and 
suppoi-tlng  the  soil  of  said  lot;  that  said 
sidewalk  and  said  wall  extend  over  upon 
the  adjoining  lot  on  the  east,  to  wit,  upon 
lot  12,  in  block  8,  in  said  Richmond  addition, 
for  a  distance  of  15  inches;  that  said  side- 
walk and  said  wall  are  necessary  for  the 
use  and  enjoyment  of  plaintiff's  said  proper- 
ty, and  that  this  plaintiff  and  his  grantors 
have  occupied  and  possessed  the  ground  cov- 
ered by  said  walk  and  said  wall,  to  wit,  a 
strip  15  inches  wide  and  100  feet  deep,  being 
the  westerly  15  inches  of  said  lot  12,  block 
8,  Richmond  addition,  openly  and  notorious- 
ly and  adversely  to  this  defendant  and  her 
grantors,  and  have  used  and  enjoyed  the 
same  continuously  and  under  a  claim  of 
right  for  more  than  22  years  last  past;  that 
defendant  is  the  ownef  of  the  adjoining  lot 
on  the  east,  to  wit,  said  lot  12,  in  block  8, 
of  said  Richmond  addition,  save  and  except 
the  aforesaid  strip  of  15  Inches  tn  width 
running  back  100  feet  and  being  the  westerly 
15  inches  of  said  lot  12,  occupied  and  pos- 
sessed by  plaintiff  as  aforesaid;  that  many 
years  ago  the  defendant  built  and  established 
a  fence  on  the  easterly  line  of  plaintiffs 
said  walk  and  wall  running  the  entire  length 
of  defendant's  said  lot,  thereby  separating 
plaintiff's  property  from  defendant's  proper- 
ty; that  defendant  has  ever  since  maintain- 
ed  said  fence,  and  that  the  same  is  now 
standing  as  originally  erected,  and  marks  the 
true  and  legal  line  between  the  property  of 
this  plaintiff  and  defendant;  that  plalntifTs 
title  has  been  and  is  definitely  fixed  and  es- 
tablished to,  and  that  plaintiff  is  the  owner 
of  all  of  the  hereinbefore  described  property 
lying  west  of,  defendant's  said  fence  l%e 
complaint  recites  various  trespasses  of  de- 
fendant and  alleges  that  she  threatens  to 
take  forcible  possession  of  plaintiff's  walk 
and  wall,  and  that  she  is  Insolvent  and  tm- 
able  to  respond  in  damages.  The  answer  ad- 
mits that  plaintiff  is  the  owner  of  lot  10,  In 
block  8,  and  admits  that  his  sidewalk  ex- 
tends over  and  upon  defendant's  lot,  but 
denies  every  other  allegation  of  paragraph 
1  of  the  complaint  Answering  paragratrii  2 
of  the  complaint,  defendant  admits  that  she 
is  the  holder  of  the  record  title  to  lot  12,  of 
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block  8,  and  denies  erery  other  allegation 
therein.  She  then  seta  up  title  In  herself  to 
the  whole  of  lot  12,  and  alleges  that  plaintiff 
has,  within  the  past  5  years,  wrongfnlly  con- 
stracted  a  cement  walk  which  extends  over 
and  upon  plaintiff's  lot  12  or  16  inches,  more 
or  less,  and  has  also  built  a  wall  In  front  of 
lot  10,  which  extends  16  inches,  more  or  less, 
over  and  upon  the  west  side  of  her  lot,  and 
that  he  wrongfully  refuses  to  remove  the 
same,  and  pleads  adverse  possession  of  said 
strip.  There  was  a  reply  traversing  the  new 
matter  In  defendant's  answer.  Upon  the 
trial  there  was  a  decree  quieting  defendant's 
title  to  the  disputed  strip  and  awarding 
her  $100  damages,  from  which  plaintiff  ap- 
peals. 

John  Van  Zante  and  Allan  R.  Joy,  both 
of  Portland,  for  appellant  C.  M.  Idleman, 
of  Portland,  for  respondent 

McBBIDE,  J.  (after  stating  the  facts  as 
above).  Stripped  of  all  verbiage  plaintifTs 
complaint  must  be  taken  to  allege  that  he 
had  title  by  adverse  possession,  to  a  strip  of 
land  15  Inches  in  width  and  extending  along 
the  westerly  side  of  lot  12,  in  block  8.  It  is 
clear,  as  conceded  by  the  pleadings,  that  the 
record  title  to  the  whole  of  lot  12  Is  In  de- 
fendant. Upon  the  trial  plaintiff  called  as 
a  witness  one  J.  M.  Cheaver,  who  testified, 
In  snbstance,  that  he  had  lived  in  Richmond 
addition  and  was  familiar  with  Us  conditions 
ever  since  it  had  been  laid  out,  and  was  ac- 
quainted with  the  premises  in  dispute;  that 
16  or  17  years  before  the  trial  one  Meeks 
owned  lot  10  and  Judge  Arthur  Blazer  lot 
12;  that  shortly  after  they  bought  he  was 
present  and  assisted  in  fixing  the  line  for  the 
purpose  of  building  a  division  fence;  that 
for  a  starting  point  he  took  a  ptost  at  a  lot 
comer  on  Clinton  street  and  stuck  up  a 
long  pole  at  this  place;  that  Frazer  stood 
at  the  comer  of  his  lot  and  Meeks  stood  in 
the  middle,  and  they  sighted  through,  there- 
by ascertaining  the  west  line  of  the  lot,  and 
a  fence  was  placed  accordingly;  that  the 
stakes  he  measured  from  were  the  original 
stakes  set  when  the  snrrey  of  the  addition 
was  made,  and  he  supposed  they  were  where 
they  were  originally  placed,  as  he  never  saw 
them  moved.  Mrs.  A.  L.  Frazer  corroborated 
Cheaver's  testimony  as  to  the  building  of 
the  fence  and  walk,  and  testified  that  roses 
were  planted  along  the  fence  at  the  easterly 
edge  of  the  walk.  Mrs.  Dunham  testified 
that  she  moved  into  the  house  on  lot  12  in 
1899  and  remained  there  until  1904;  that 
Meeks  was  then  living  in  the  other  house, 
and  that  there  was  a  board  walk  rannlng 
along  the  easterly  side  of  his  lot,  which  was 
supposed  to  belong  to  him;  that  she  did  not 
know  whether  it  was  on  the  line  or  not,  as 
there  was  never  any  question  about  it  She 
stated  she  never  used  the  walk  unless  she 
wished  to  go  to  Meeks'  back  door,  and  that 
It  was  not  used  in  common.    Plaintiff  Joy 


testified  that  he  bought  the  property  in  1906, 
and  had  been  in  possession  of  it  ever  since; 
that  when  he  went  into  possession  there  was 
a  board  walk  on  the  easterly  side,  whlcli  he 
had  subsequently  replaced  with  the  present 
cement  walk;  that  before  he  purchased  he 
made  inquiry,  and  was  informed  that  the 
east  line  of  lot  10  was  along  the  east  side  of 
the  walk;  that  nearly  8  years  before  the 
trial  defendant  put  up  a  fence  composed  of 
iron  posts  and  woven  wire  along  the  east 
side  of  the  wooden  walk,  which  was  the  same 
walk  described  by  witness  Cheaver;  that  the 
fence  was  exactly  on  the  line  according  to 
the  original  platting  of  the  addition.  ,Meeks, 
called  by  defendant,  corroborated  Cheaver  as 
to  the  establishment  of  the  line,  and  assert- 
ed that  the  fence  was  placed  upon  the  true 
Une  of  the  lot  The  defendant  testified  that 
the  fence  placed  by  her  was  merely  tempora- 
ry to  prevent  dogs  from  running  over  sweet 
peas  and  other  flowers  planted  upon  her  lot, 
and  that  she  never  intended  to  recognize  it 
as  the  true  line;  that  she  had  had  a  survey 
made  which  showed  the  true  line  to  be  where 
she  now  claimed  it,  and  that  in  replacing  the 
board  walk  with  the  cement  walk  plaintiff 
had  crowed  from  1%  to  3  inches  further  to 
the  east;  that  she  knew  that  the  fence  was 
inside  the  east  line  of  lot  12  when  the  trellis 
was  put  up.  Defendant  stated  that  a  survey 
made  by  the  city  and  county  surveyor  show- 
ed that  she  did  not  have  tbe  60  feet  of  front- 
age that  she  should  have;  that  they  began 
the  survey  at  the  section  line  on  Division 
street.  No  notes  of  such  surveys  were  pro- 
duced, and  the  surveyors  who  made  them 
were  not  called.  Other  testimony  showed 
that  in  1901  the  title  to  both  lots  passed  to 
the  United  States  Loan  &  Savings  Society, 
which  held  it  until  1906,  when  it  sold  lot  10 
to  plaintiff,  and  later  sold  lot  12  to  defendant 
[1-3]  It  is  clear  that  piaintifTs  claim  of  ad- 
verse possession  by  himself  and  his  grantors 
of  the  disputed  strip  cannot  be  maintained 
for  the  reason  that  before  the  10  years  from 
the  date  of  erection  of  the  original  walk  ex- 
pired the  title  and  possession  of  both  proper- 
ties became  united  in  the  United  States  Jjoan 
&  Savings  Society,  which  did  not  sell  to  plain- 
tiff until  1906.  As  this  corporation  could  not 
hold  adversely  to  itself,  the  continuity  of  the 
adverse  possession  was  broken,  and  plaintifT's 
adverse  possession  dates  only  from  1006, 
which  is  less  than  10  years  before  the  com- 
mencement of  this  suit.  The  complaint  ex- 
pressly alleges  that  the  disputed  strip  pro- 
jects 15  indies  over  on  defendant's  lot,  which 
is  admitted.  Plaintiff  has  pleaded  one  case, 
while  his  testimony  strongly  tends  to  prove 
another.  The  testimony  of  Meeks  and  Cheav- 
er indicates  that  the  line  between  the  lots 
was  ascertained  shortly  after  the  addition 
was  platted,  and  while  the  original  lot  stakes 
were  still  visible,  and  it  seems  most  probable 
that  the  original  boundary  line  of  the  lots 
ran  substantially  along  the  east  line  of  plain- 
tiff's present  walk.    As  to  that  mattetlt  IslT 
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not  a  question  as  to  whether  or  not  defend- 
ant's lot  contained  a  full  50-foot  frontage, 
but  where  the  lines  originally  ran  upon  the 
ground.  The  evldenoe  as  to  an  agreed  line 
between  Frazer  and  Meeks  has  no  bearing 
here  because  such  an  agreement  operates 
solely  by  way  of  estoppel.  Vosburgh  t.  Tea- 
tor,  32  N.  Y.  561.  In  this  state  an  estoppel 
of  this  character  must  be  pleaded.  Bugh  t. 
Ottenhelmer,  6  Or.  231,  25  Am.  Rep.  513; 
Remillard  v.  Prescott,  8  Or.  37;  Bays  y.  Tml- 
son,  25  Or.  100,  35  Paa  26;  First  National 
Bank  t.  McDonald,  42  Or.  257,  70  Pac.  801; 
Haun  V.  Martin,  48  Or.  804,  86  Pac.  871;  Ash- 
ley V.  Pick,  53  Or.  410,  100  Pac  1103. 

[4]  As  the  case  stands,  plaintiff  had  failed 
to  plead  the  actual  title  which  his  evidence 
tends  to  prove,  and  has  failed  to  allege  the 
estoppel  by  reason  of  the  agreement  as  to  the 
boundary  line  and  the  acquiescence  therein 
by  Frazer  and  defendant,  which  he  attempted 
to  establish  on  the  trial,  while,  as  already 
stated,  his  chain  of  adverse  possession  was 
broken  by  the  union  of  both  estates  in  a  com- 
mon ownership.  The  defendant  has  shown 
no  title  in  herself  to  the  strip  in  controversy 
beyond  the  admission  in  plaintifiTs  complaint, 
which,  as  stated  on  the  trial  and  shown  by 
the  testimony,  was  probably  a  mistake. 
There  was  no  claim  for  damages  and  no  evi- 
dence of  any  damage  whatever  to  defendant's 
freehold  beyond  merely  nominal  damages. 
It  is  evident  that  the  condition  of  the  plead- 
ings was  such  that  the  court  was  unable  to 
render  substantial  Justice  without  wholly 
disregarding  them. 

The  suit  wUl  therefore  be  dismissed  at 
plaintiff's  cost,  without  prejudice  to  either 
party  to  bring  another  suit  to  settle  their  re- 
spective rights  to  the  property  in  controversy. 

MOORE,  O.  J.,  and  BURJJBTT  and  BEN- 
SON, JJ.,  concur. 


STATE  ex  reJ.  BRAI>Y  v.  LIGHTNEB  et  aL, 

Board  of  County  Com'rs. 
(Supreme  Court  of   Oregon.     Oct   19,   1916.) 
HioswATS  «=>96  — Road  Distbiots  —  Stat- 

TJTEa— AMENDittNT— SkTTINQ    OtJT  PBO VI- 
SION. 

Laws  1915,  p.  133,  c.  127,  {  1,  amended 
Ia  O.  L.  §  6313,  and  made  imperative  the  Con- 
stitution of  every  incorporated  dty  and  town 
as  a  separate  road  district.  Laws  1915,  p. 
255,  c.  194,  subsequently  enacted,  without  men- 
tion of  chapter  127,  amended  the  same  statute 
in  other  respects,  but  left  such  action  discre- 
tionary, and  set  out  the  statute  after  the  words 
"so  as  to  read  as  follows."  Held,  that  it  was 
an  entire  obliteration  of  the  former  statute, 
chapter  127  being  repealed  whether  in  conflict 
with  diapter  194  or  not,  so  that  action  under 
chapter  127  could  not  be  enforced,  as  the  omit- 
ted provisions  could  not  be  revived  b^  judicial 
interpretation,  since  to  so  add  an  omitted  pro- 
vision would  violate  Const,  art.  4,  g  22,  re- 
quiring the  amended  law  to  be  set  forth  at 
length. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  §§  313.  814,  816,  817,  819-322,  366; 
Dec.  Dig.  «=s>96.] 


In  Banc.  Mandamns  by  the  State,  on  rela- 
tion of  William  F.  Brady,  against  W.  L. 
Lightner  and  others  as  the  Board  of  County 
Commissioners  of  Multnomah  County.  Writ 
dismissed. 

Geo.  M.  Brown,  Atty.  Gen.,  and  Walter  H. 
Evans,  Dlst  Atty.,  of  Portland,  for  plaintiff 
E.  E.  Coovert  and  R.  W.  Montague,  both  of 
Portland,  for  defendants. 

BEAN,  J.  The  relator  seeks  by  this  pro- 
ceeding in  mandamus  to  compel  the  county 
commls8i<niei8  to  constitute  the  dty  of  Port- 
land a  separate  road  district,  pursuant  to 
section  6813,  L.  O.  L.,  as  amended  by  section 
1  of  chapter  127,  p.  138,  General  Laws  of 
Oregon,  1916.  Qilie  commissioners  declined 
to  take  this  action,  on  the  grronnd  that  that 
section,  as  amended  by  a  later  act  of  the 
same  session  (chapter  194,  page  268).  gives 
the  board  authority  to  divide  the  county  into 
"suitable  and  convenient  road  districts," 
without  any  limitation  as  to  their  extent. 
An  alternative  writ  was  issued  to  which  de- 
fendants have  shown  cause  by  general  de- 
murrer. The  sole  question  before  the  court 
is  which  of  these  acts  is  In  effect. 

The  first  of  the  acts  of  1916  mentioned 
(chapter  127)  was  filed  iu  the  office  of  the 
secretary  of  state  February  28,  1915,  at  8:30 
o'clock  a.  m.,  and  bears  the  title: 

"An  act  to  amend  section  6313  of  Ix>rd'8  Ore- 
gon Laws  as  amended  by  chapter  122  of  the 
General  Laws  of  1913  and  section  6320  of 
Lord's  Oregon  Lews." 

Section  1  of  this  act  provides: 

"That  section  6313  of  Lord's  Oregon  Laws  as 
amended  by  chapter  122  of  the  General  Laws  of 
1913,  be  and  the  same  is  hereby  amended  so 
as  to  read  as  follows:  Bee.  6318.  The  county 
courts  of  the  several  counties  of  this  state  shall, 
as  often  as  they  may  deem  necessary,  but  no 
oftener  than  once  each  year,  divide  their  re- 
spective counties,  or  any  part  thereof,  into  suit- 
able cmd  convenient  road  districts,  each  of  which 
shall  be  numbered,  and  cause  a  brief  descrip- 
tion of  the  same  to  be  entered  upon  the  county 
records.  Each  county  court,  at  the  October 
term  thereof,  1915,  snail  so  arrange  the  road 
districts  of  the  county,  as  to  conform  to  the 
provisions  oC  this  secticn,  and  at  the  October 
term  of  said  court  every  yeai  thereafter,  and 
at  no  other  term,  make  such  changes  in  the 
road  districts  of  me  county  as  may  be  deemed 
necessary;  provided,  that  all  road  districts 
formed  under  the  provisions  of  this  act  shall  be 
formed  of  contiguous  territory;  provided,  fur- 
ther, that  every  incorporated  city  and  town 
shall  constitute  a  separate  road  district  and 
the  county  court  shall  not  have  authority  to 
divide  such  territory,  or  include  any  of  it  in 
any  other  road  district" 

Section  2  amends  section  6320,  L.  O.  U, 
with  which  we  are  not  here  concerned. 

Chapter  194,  p.  255,  Laws  of  1915,  which 
was  introduced,  passed,  signed  by  the  Gov- 
ernor, and  filed  in  the  office  of  the  secretary 
of  state  February  28,  1915,  at  9:55  o'clock 
a.  m.,  after  chapter  127,  amended  the  law  of 
1913  by  substituting  the  September  for  the 
October  term  and  omitting  the  proviso  re- 
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gnlrlng  Incorporated  dtles  to  be  constltated 
Into  separate  road  districts.    The  title  reads: 

"An  act  to  amend  section  6313  of  Lord's  Ore- 
eon  Laws,  as  amended  by  chapter  122  of  the 
General  Laws  of  Oregon  of  1913." 

Section  1  tliereof  enacts: 

"That  section  6313  of  Lord's  Oregon  Laws 
as  amended  by  chapter  122  of  the  General  Laws 
of  Oregon  of  1913  be  and  the  same  is  hereby 
amendM  so  as  to  reed  as  follows:  Sea  6318. 
l%e  connty  courts  of  the  several  counties  of  ttiia 
state  shall,  as  often  as  they  may  deem  necessary, 
but  no  oftener  than  once  a  year,  divide  their 
respective  counties  or  any  part  thereof  into  suit- 
able and  convenient  road  districts,  each  of 
which  shall  be  numbered,  and  cause  a  brief  de- 
scription of  the  same  to  be  entered  upon  the 
connty  records.  Each  county  court  at  the 
September  term  thereof,  1S15,  shall  so  arrange 
the  road  districts  of  the  county  as  to  conform 
to  the  provisions  of  this  section,  and  at  the 
September  term  6t  said  court  every  year  there- 
after and  at  no  other  term  make  such  changes 
in  the  road  districts  of  the  county  as  may  be 
deemed  necessary;  provided,  that  all  road  dis- 
tricts formed  under  the  i>rovisions  of  this  act 
diall  be  formed  from  contiguous  territory." 

[1]  Original  jurisdiction  of  this  court  la 
Invoked  on  account  of  the  Importance  of  the 
question  at  issue  and  the  effect  of  the  con- 
stmctlon  contended  for  by  the  relator  upon 
road  bnUding  in  Multnomah  and  other  coun- 
ties of  the  state,  and  the  urgent  necessity 
of  an  Immediate  decision.  It  Is  the  conten- 
tion of  the  relator  that  chapter  127  of  the 
Laws  of  1915  Is  In  full  force  and  effect,  and 
that  the  two  chapters  are  Inconsistent  only 
as  to  the  time  when  the  county  court  shall 
act.  Where  two  acts  are  conflicting,  the  lat- 
er expression  of  the  legislattve  will  must  pre- 
vail. It  Is  stated  In  liOwls'  Sutherland  Stat- 
utory Construction,  vol.  1,  |  24T,  p.  463,  as 
follows: 

"The  repugnancy  befaig  ascertained,  the  later 
act  Or  provision  in  date  or  position  has  full 
force,  and  displaces  by  repeal  whatever  in  tlie 
precedent  law  is  inconsistent  with  it.  Sub- 
sequent legislation  repeals  previous  inconsistent 
legislation  whether  it  expressly  declares  such 
n^eal  or  not." 

See  Whitfield  ▼.  Davies,  78  Wash.  256,  138 
Pac.  883 ;  Metsker  t.  WhlteseU,  ISl  Ind.  126, 
103  N.  B.  1078,  1083 ;  Detroit  Ry.  v.  Bamte, 
172  Mich.  686,  138  N.  W.  211,  overruling  De- 
tratt  Ry.  ▼.  Sames,  149  Mich.  675,  113  N.  W. 
286. 

Chapter  127,  the  first  act,  purporting  to 
amend  section  6S13,  Is  superseded  by  the  sec- 
ond act  as  far  as  there  is  any  difference,  be- 
cause the  Constitution  requires  that  the  act 
revised  or  section  amended  shall  be  set  forth 
at  length  in  the  amendatory  act.  If  there' Is 
anything  to  be  added  to  section  6313  as  set 
forth  in  the  last  amendatory  act,  the  Con- 
stitution Is  thereby  violated.  The  prevailing 
act  Is  necessarily  therefore  the  whole  of  sec- 
tion 6813.  Const  Or.  art  4,  |  22.  The  tide 
of  the  first  act  Is  snfiicient  to  support  it  only 
as  an  amendment  of  section  6313,  and  not  an 
Independent  act.  Const  art.  4,  §  20.  Amend- 
ment of  an  act  or  section  by  setting  it  out 
in  fnll  "so  as  to  read  as  f(dlows"  operates  as 
an  entire  obliteration  of  the  former  act  after 


the  new  one  goes  into  efTect.  Flanders  v. 
Multnomah  County,  43  Or.  583,  73  Pac.  1042; 
Metsker  v.  Whitesell,  181  Ind.  126,  103  N.  B. 
1078,  1083 ;  Col.  Wire  Co.  v.  Boyce,  104  Fed. 
172,  44  C.  C.  A.  588;  Heinze  v.  Butte,  107 
Fed.  165,  46  C.  C.  A.  219;  McDermott  v.  Nas- 
sau, etc.,  86  Hun,  422,  32  N.  Y.  Supp.  884. 
The  omitted  provisions  cannot  be  revived  by 
judicial  construction.  State  ex  rel.  v.  Simon, 
20  Or.  365,  26  Pac.  170.  Amendment  by  ref- 
erence to  the  section  number  of  an  act  which 
has  been  previously  amended,  without  mention 
of  the  last  amendatory  act,  is  valid.  Whit- 
field V.  Davies,  supra;  Brewer  v.  Pittsburg, 
91  Kan.  910,  139  Pac.  418;  Col.  Wire  Co.  t. 
Boyce,  supra;  Eelnze  v.  Butte,  supra.  In 
State  ex  rel.  v.  Simon,  20  Or.  368,  26  Pac 
170,  It  was  announced  by  former  Mr.  Justice 
Bean  thus: 

"The  rule  seems  to  be  that  statutes  and  parts 
of  statutes,  omitted  from  a  revision,  are  to  be 
considered  annulled,  and  cannot  be  revived  by 
construction.  They  cannot  be  read  into  the  lat- 
ter statute  so  as  to  restrict  its  operation,  and 
tills,  although  It  seems  likely  that  the  omissions 
were  anintentional.  Bndlicb  on  Int  of  Stat.  H 
202,  384;  Woodbury  v.  Berry,  18  Ohio  St.  456.'' 

In  Metsker  ▼.  WbiteseU,  181  Ind.  126,  140, 
103  N.  B.  1078, 1083,  the  court  speaks  as  fol- 
lows: 

"Is  the  act  of  March  14, 1013,  in  effect?  We 
have  here  not  simply  the  question  of  an  im- 
plied repeal  by  repugnant  provisions.  Each  of 
the  acts  of  March  14th  and  15th,  respectively, 
purport  to  amend  the  same  section  of  the  high- 
way law  so  as  'to  read  as  follows,'  and  the 
reading  of  the  two  acts  is  radically  different 
Both  acts  cannot  be  in  effect,  for  there  is  but 
one  section  numbered  62,  and  it  can  read  only 
one  way.  Draper  v.  Falley,  33  Ind.  460 ;  De- 
troit, etc.,  B.  Co.  V.  Barnes  Paper  Co.,  172  Mich. 
586,  138  N.  W.  211.  Section  21,  art  4,  of  our 
Constitution  provides  that  in  amending  or  re- 
vising an  act,  the  act  as  revised  or  amended, 
shall  be  set  fortii  at  niQ  length." 

It  Is  settled  by  the  great  weight  of  author- 
ity that  the  act  amended,  being  the  last  ex- 
pression of  the  Legislature,  is  the  law.  The 
two  are  different  and  have  profoundly  dif- 
ferent consequences.  They  prescribe  contra- 
dictory times  for  the  performance  of  the  acts, 
and  one  leaves  with  the  county  commission- 
ers a  discretion  which  the  other  takes  away. 
To  add  anything  to  the  prevailing  act  by 
construction  would  be  a  flagrant  violation  of 
the  constitutional  provision  that  the  amenda- 
tory act  shall  set  out  the  section  amended  "at 
length."  If  It  can  be  made  larger  by  a  provi- 
so which  the  court  selects  for  Itself  out  of 
a  previous  amendment  on  the  same  subject. 
It  Is  not  set  forth  at  length,  and  the  consti- 
tutional provision  would  be  violated.  If  the 
Constitution  is  giv«i  any  effect  section  6313 
as  last  amended  Is  all  of  section  6313  as  it 
now  stands.  There  can  be  but  one  section 
6313  of  Lord's  Oregon  Laws.  If  the  firat 
amoadment  as  passed  In  1913,  and  the  last 
amendment  chapter  104,  had  passed  just  as 
it  reads  no  one  would  have  contended  that 
the  proviso  making  separate  road  districts 
out  of  dtles  omitted  In  the  last  amendment 
should  be  read  Into  it  or  tacked  onto  It.    The 
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first,  having  passed  at  the  same  session,  but 
prior  to  the  second,  does  not.  In  any  way, 
avoid  or  modify  the  application  of  the  con- 
stitutional inhibition.  It  might  have  been 
different  if  the  first  amendment  instead  of 
being  an  attempted  amendment  of  section 
6313,  had  been  an  original  law  without  ref- 
erence to  an  amendment,  but  it  is  not  It  Is 
an  attempted  amendment  of  section  6313. 
Detroit  Ry.  v.  Barnes,  172  Mich.  586,  138 
N.  W.  211. 

We  do  not  have  to  deal  necessarily  with  the 
question  of  a  repeal  by  implication.  The 
later  act  expressly  amends  the  section  as  it 
formerly  existed  and  repeals  a  part  of  the 
former  statute,  and  must  be  declared  to  I>e 
the  law  until  the  legislative  branch  of  our 
state  government  ordains  otherwise. 

It  follows  that  the  demurrer  to  the  writ 
should  be  sustained  and  the  writ  dismissed; 
and  it  is  so  ordered. 


UNITED  STATES  NAT.  BANE  OF  SALEM, 
OR.,  V.  SHX:FT..ER  et  ai 

(Supreme   Court   of   Oregon.     Oct   19,  1915.) 

1.  Appeal  jams  Ebbob  €=>671  —  Oiassiozrs 
FROM  RscoBD— Scope  oi'  Review. 

Where  the  evidence  received  at  the  trial 
does  not  accompany  the  transcript,  the  only 
question  to  be  considered  is  whether  the  plead- 
ings are  sufficient  to  uphold  the  decree. 

[Ed.  Note.-=-For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  2867-2872 ;  Dec  Kg.  «=> 
671.] 

2.  Appeal  and  Ebbob  4s3l87  —  Deixct  of 
Parties— Waivbb. 

In  a  suit  to  foreclose  mortgages  which  had 
been  assigned  by  the  mortgagee,  in  which  de- 
fendants pleaded  a  cancellation  of  the  convey- 
ance by  the  mortgagee  constituting  the  consid- 
eration for  one  of  the  mortgages,  it  could  not  be 
objected  that  the  mortgagee  was  not  a  party, 
where  no  litigant  objected  to  the  defect  of  parties 
by  the  filing  of  a  demurrer,  or  affirmatively 
pleaded  the  necessity  or  propriety  of  making 
him  a  party ;  his  presence  not  beinjg  indispensa- 
ble. 

rE2d.  Note.^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig,  Si  1184-1189 ;  Dec.  Dig.  «=» 
187.] 

In  Banc.  Appeal  from  Circuit  Court,  Ma- 
rion County;  Wm.  Galloway,  Judge. 

Action  by  the  United  States  National  Bank 
of  Salem,  Or.,  against  George  C.  Shefler  and 
others.  From  the  decree,  def aidants  F.  J. 
Eldriedge  and  another  appeaL    Affirmed. 

M.  L.  JcHies  conveyed  certain  real  prop- 
erty to  George  C.  Shefler  by  a  deed  dated  Jan- 
uary 31,  1012;  and  on  th«  same  day  Shefler 
gave  Jones  a  note  for  $35,000,  payable  two 
years  after  date,  which  was  secured  by  a 
mortgage  on  the  land.  On  April  25,  1912, 
George  C.  Shefler  and  his  wife,  Belle  M.  Shef- 
ler, gave  to  Ladd  &  Bush  a  note  for  $6,000, 
payable  on  w  before  one  year  after  date,  and 
on  the  same  day  the  payees  indorsed  the  note, 
without  recourse,  to  M.  L.  Jones,  and  on  the 
fbllowing  day  Shefler  and  his  wife  secured 


the  note  by  a  second  mortgage  on  the  land 
described  in  the  deed  dated  January  31,  1912. 

The  United  States  National  Bank  of  Salem 
commenced  this  suit  on  February  15, 1914,  for 
the  purpose  of  foreclosing  the  $35,000  note 
and  mortgage.  The  defendants  are  George 
C.  Shefler,  Belle  M.  Shefler,  Ladd  ft  Bush,  a 
corporatimi,  J.  H.  Oummings,  S.  C.  Spencer, 
Beneta  R.  Stroud,  F.  J.  Eldriedge,  and  Swas- 
tika Farms  Company,  a  corporaticMi.  Tlie 
complaint  alleges  the  execution  and  delivery 
of  the  $36,000  note  and  mortgage,  and  that 
about  February  23,  1912,  Jones  assigned  the 
note  and  mortgage  to  the  plaintifl!,  who  is 
now  the  owner  and  holder.  George  O.  Shef- 
ler, F.  J.  Eldriedge,  and  Swastika  Farms 
Company  filed  an  answer  which  alleges  that 
Jones  conveyed  to  Shefier  certain  real  prop- 
erty wtilch  was  to  be  held  in  trust  for  the  use 
of  F.  J.  Eldriedge,  and  that  such  convey- 
ance was  the  consideration  for  the  $35,000 
note  and  mortgage;  that  on  July  20,  1912, 
Jones  commenced  a  suit  against  Shefler  and 
wife,  Eldriedge,  Cummings,  J.  C.  Wolfe,  and 
B.  P.  Lundy,  and  that  the  suit  terminated  in 
a  decree  which  cancels  ttie  deed  from  Jones 
to  Shefler,  and  recites  that  Jones  had  brought 
the  $35,000  note  and  mortgage  into  court 
The  answer  of  Eldriedge  and  his  associates 
further  alleges  that  Jones  is  the  sole  owner 
of  the  $35,000  note  and  mortgage;  that  the 
plaintiff  instituted  the  suit  for  the  benefit 
of  Jones;  and  that  at  the  time  of  accepting 
the  transfer  of  the  note  and  mortgage  the 
plaintiff  knew  that  the  conveyance  to  Shefler 
constituted  the  consideration  for  the  note 
and  mortgage. 

Ladd  &  Bush  appeared  by  filing  an  answer 
and  cross-complaint  '  This  corporation  alleg- 
es the  execution  of  the  $5,000  note  to  Ladd  & 
Bush  on  April  25,  1912,  and  the  indorsement 
without  recourse  to  Jones ;  that  on  April  26, 
1912,  Shefier  and  wife  secured  tlie  note  by 
giving  a  second  mortgage  on  the  land;  that 
afterwards  Jones  indorsed  the  note  to  Ladd 
ft  Bush ;  and  that  he  also  assigned  the  mort- 
gage. Shefier,  Eldriedge,  and  the  Swastilia 
Farms  Company  answered  the  pleading  filed 
by  Ladd  ft  Bush  by  alleging  that  the  real 
property  had  been  transferred  to  Shefler  In 
trust  for  Eldriedge ;  that  the  latter  applied 
to  Jones  for  a  loan  of  $5,000,  and  as  security 
offered  a  mortgage  to  be  signed  by  Shefler ; 
that  the  loan  was  made  pursuant  to  the  offer, 
and  the  money  was  expended  in  improving 
the  property  \^ich  was  covered  by  the  mort- 
gage. After  referring  to  the  suit  commenced 
by  Jones  on  July  26,  1912,  against  Shefler 
and  others,  the  answer  recites  certain  pro- 
visions of  the  decree,  and  alleges  that  Jones 
elected  to  assail  the  conveyance  to  Shefler; 
that  Ladd  &  Bush  had  notice  of  such  elec- 
tion when  It  accepted  the  transfer  of  the  note 
and  mortgage,  and  knew  that  the  court  cotild 
not  annul  the  title  held  by  Shefler  without 
first  canceling  the  note  and  mortgage.    The 
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aflbmatlTe  defoisea  to  the  note  and  mortgag- 
ea  were  iriaced  In  issue  by  appropriate  replies. 
After  a  trial  the  circuit  court  rendered  a  de- 
cree foreclosing  both  mortgages,  and  also 
granting  relief  to  defendants  S.  C.  Spencer 
and  Beneta  B.  Stroud.  An  appeal  was  prose- 
cuted by  F.  J.  Eldrledge  and  the  Swastika 
Farms  Company. 

George  6.  Bingham,  of  Salem  (George  J. 
Cameron,  Dan  R.  Murphy,  C!onley  &  De  Neffe, 
Brodle  &  Swett,  B.  B.  Heckbert,  Wilbur  & 
Spencer,  and  Henry  St  Rayner,  all  of  Port- 
land, on  the  brief),  for  appellants.  Carson  & 
Brown,  of  Salem,  for  respondent 

HARRIS,  J.  (after  stating  the  fitcts  as 
above).  [1,2]  The  evidence  received  at  the 
trial  does  not  accompany  the  transcript, 
and  therefore  the  only  question  to  be  con- 
sidered is  whether  or  not  the  pleadings  are 
soffldent  to  uphold  the  decree.  Howe  t. 
Patterson,  6  Or.  353 ;  Wyatt  v.  Wyatt,  31  Or. 
531,  49  Pac.  855;  Morrison's  Estate,  48  Or. 
612,  87  Pac.  1(M3 ;  Scott  v.  Smith,  68  Or.  591, 
116  Paa  968;  Matthews  v.  Matthews,  60  Or. 
461,  19  Pac.  766;  Neal  v.  Roa<*,  61  Or.  613, 
lOT  Pac.  475;  O'Connor  v.  Towey,  70  Or.  399, 
1.40  Pac.  625.  The  decree  Is  amply  sustain- 
ed by  the  pleadings;  and,  furthermore,  the 
assignments  of  error  do  not  contain  any  griev- 
ance arising  out  of  the  sufficiency  of  the  plead- 
ings, although  complaint  ia  made  because  M. 
K  Jones  was  not  made  a  party  to  the  suit. 
No  litigant  objected  to  a  defect  of  parties 
by  tbe  flUng  of  a  demurrer;  no  defendant 
afBnuatlvely  pleaded  the  need  or  propriety  of 
making  Jones  a  party;  the  presence  of  Junes 
was  not  Indispensable ;  and  therefore  the  ap- 
pellants cannot  now  Insist  that  Jones  should 
have  been  Impleaded.  Osborn  v.  Logus,  28 
Or.  302,  37  Pac.  456,  38  Pac.  190,  42  Pac.  997; 
Cooper  V.  Thomason,  30  Or.  177,  46  Paa  295 ; 
Thompson  v.  Hibbs,  45  Or.  141,  76  Pac.  778; 
Sevier  v.  Mitchell,  72  Or.  483,  142  Pac.  780. 

The  real  purpose  of  the  defenses  Inter- 
posed against  the  notes  and  mortgages  was  to 
ocKnpel  the  i^aintlff  and  Ladd  &  Bush  to 
stand  in  the  shoes  of  Jones.  As  revealed  by 
the  printed  abstract,  the  trial  court  found 
from  the  evidence  that  both  the  plaintiff  and 
Ladd  &  Bush  purchased  the  notes  and  mort- 
gages for  a  valuable  consideration  without 
notice  of  any  infirmities.  The  suit  com- 
menced by  Jones  on  July  26,  1912,  terminated 
In  a  decree  which'  was  reviewed  by  this  court 
on  appeal,  and  the  deed  to  Shefler  was  can- 
celed. Jones  V.  Shefler,  161  Pac.  403.  Re- 
ferring to  the  $35,000  note,  we  stated  that: 

"Jones  cannot  have  both  the  land  and  the  $35,- 
000  note  signed  by  Shefler.  If  for  any  reason 
the  note  has  been  reduced  to  a  judgment,  Jones 
mnst  canse  it  to  be  satisfied  immediately  upon 
the  filing  of  the  mandate  in  the  drcuit  court 
If  tiie  note  has  not  been  transformed  into  a 
lodgment,  Jones  must  at  once  cause  the  note  to 
be  canceled  and  surrendered.  If  Jones  is  not 
wilUng  to  comply  with  the  conditions  imposed, 
the  conveyance  to  Shefler  will  not  be  disturbed. 


because  as  between  Eldrledge  and  Shefler  a  oonrt 
of  equity  will  leave  the  controversy  where  it 
was  first  found." 

Concerning  the  $5,000  note  we  said  that: 
"Shefler  kept  at  least  $1,000  of  the  $5,000  bor- 
rowed from  Ladd  &  Bush,  and  Eldriedge  used 
the  remainder  for  improvements.  Shefler  should 
not  be  permitted  to  profit  from  the  transaction. 
Except  as  to  the  $1,000  retained  by  Shefler  and 
not  used  for  improvements,  the  $5,000  note  and 
mortgage  should  be  taken  care  of  by  Jones." 

It  will  be  noted  that  the  decree  in  Jones  v. 
Shefler,  supra,  adjudicates  the  rights  and  eq- 
uities of  the  interested  parties  and  provides 
for  every  contingency.  The  decree  of  the 
circuit  court  in  the  Instant  case  is  affirmed; 
but  it  must  be  understood  that  this  decree 
does  not  in  any  way  modify  or  Umlt  the  di- 
rections contained  In  Jones  v.  Shefler,  supra. 


MOLL  V.  ROTH  00. 
(Supreme  Court  of  Oregon.     Oct   19,  1916.) 

1.  Biixs  AND  Notes  «=»422  —  Psesentueki 
AND  Notice — Waiveb. 

Ia  O.  Li.  i  5915,  provides,  relative  to  nego- 
tiable instruments,  thut  presentment  for  pay- 
ment is  dispensed  with  by  waiver  of  present- 
ment express  or  implied.  Section  594^  pro- 
vides that  notice  of  dishonor  may  be  waived  ei- 
ther before  the  time  of  giving  notice  has  ar^ 
rived  or  after  the  omission  to  give  due  notice, 
and  the  waiver  may  be  express  or  implied.  An 
indorser  of  a  note  agreed  with  the  indorsee  to 
look  after  the  collection  of  the  note,  and  sub- 
sequently prepared  a  notice  to  the  maker  to  pay 
the  note,  which  the  indorsee  signed  and  mailed 
to  the  maker.  On  the  day  the  note  became  due 
the  maker  telephoned  to  the  indorsee  tliat  he 
was  not  then  able  to  pay  it,  and  the  Indorsee 
called  the  indorser  on  the  telephone,  and  the 
indorser  consented  that  the  maker  should  be 
given  further  time.  Held,  that  it  was  the  in- 
dorser's  dnty  to  carry  out  its  undertaking,  and, 
if  anything  was  omitted,  it  bad  no  cause  to  com- 
plain, and  by  its  acts  it  waived  presentment  and 
notice  of  noni>ayment 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  H  1196-1208;   Dec.  Dig.  <&=> 

2.  Evidence  «=»408  —  Pabol  Evidence  to 
Vaby  Wbitino. 

When  an^  fact  or  transaction  exists  which 
raises  an  equity  between  an  indorser  and  on 
indorsee  and  shows  it  to  be  Inequitable  to  en- 
force the  written  contract,  there  arises  an  excep- 
tion to  the  general  rule  that  parol  evidence  will 
not  be  admitted  to  vary  the  contract  of  a  blank 
indorsement. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Gent  Dig.  H  1081-1090;  Dec.  Dig.  <8=»403.] 

3.  Bills  and  Notes  €=>422  —  PaEaENTUENT 
AND  Notice — Waivee. 

An  agreement  at  or  before  the  maturity  of 
a  note  that  an  extension  of  time  shall  be  given 
is  a  sufficient  circumstance  or  fact  to  authorize 
an  inference  of  waiver  of  presentment  and  no- 
tice of  nonpayment 

[Ed.  Note. — ^For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  {$  1196-1208;  Dec.  Dig.  «=> 
422.] 

4.  Bnxs  AND  Notes  €=»422  —  Pbbsentment 
AND  Notice— Waiveb. 

Any  act,  course  of  conduct,  or  language  of 
an  indorser  calculated  to  induce  the  bolder  of 
a  note  not  to  make  demand  or  protest  or  to  give 
notice  or  to  put  liim  oS  his  guard  or  any  agree- 
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ment  to  that  effect  will  dlspenae  with  the  neces- 
sity of  taking  snch  steps. 

[Kd.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  {S  U96-1208:  Dec.  Dig.  «=> 
422.] 

5.  Bnxs  AND  Noma  9=>422  —  PRKSiimoBNT 

AND  Notice— Waivbbl 

The  contingent  liability  of  an  indorser  of 
a  note  is  changed  into  a  fixed  liability  by  waiv- 
er of  demand  and  notice. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  {{  1196-1208;  Dec.  Dig.  *=» 
422.r 

0.  EriDENCB   ifl^.j  116  —  Pabol   ByiDENCK  TO 

Vaby  Wbitiwg. 

An  agreement  by  an  indorser  of  a  note  to 
attend  to  its  collection  for  the  indorsee  was  not 
in  conflict  with  or  contradiction  of  the  written 
blanlc  indorsement,  where  it  was  shown  that 
this  obligation  was  a  subsequent  transaction. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  H  2062-2065 ;   Dec.  Dig.  «s>445.] 

7.  Tbiai.  «s946  —  Reckptior  of  Bvidbnok  — 
OrrEB  or  Pboof. 

In  an  action  by  an  indorsee  of  a  note 
against  the  indorser,  a  corporation,  the  indorsee 
was  aslied  to  relate  what  occurred  between  him 
and  S.,  the  secretary  of  the  corporation,  in  ref- 
erence to  the  note  to  which  question  an  objec- 
tion was  sustained.  Plaintiff  then  offered  to 
prove  that  at  the  time  of  the  indorsement  and 
delivery  of  the  note  there  was  an  arrangement 
between  the  corporation  and  himself  whereby  it 
assumed  the  duty  of  looking  after  the  collec- 
tion and  payment  of  the  note ;  that  later  plain- 
tiff made  a  similar  arrangement  with  defend- 
ant's officer,  and  the  officer  wrote  out  a  notice 
to  the  maker  of  the  note,  which  plaintiff  sign- 
ed and  mailed ;  that  on  the  day  the  note  be- 
came due  the  maker  telephoned  to  plaintiff  that 
he  was  not  able  to  pay  it,  and  plaintiff  called 
the  ofBcer  of  the  corporation  on  the  telephone, 
who  consented  that  the  maker  should  be  given 
farthet  time.  Beld,  that  it  was  clear  that  S. 
was  the  officer  of  the  corporation  referred  to 
with  whom  the  arrangement  was  made. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  a  110-114;   Dec.  Dig.  <3=>45.] 

8.  CoBPOBATiONS  «=>399— Offiokbs— AuTHoa- 

ITT. 

As  a  corporation  can  act  only  through  ita 
agents,  the  authority  and  jpower  of  the  manag- 
ing officers  of  the  corporation  in  the  aggr^ate 
are  coextensive  with  those  of  the  corporation  it- 
seU. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  U  1688,  1602-1610;  Dec.  Dig.  <9=> 
389.] 

9.  COBPOBATIONS  «=»399— OmcKBB— Adthob- 
rrr. 

An  officer  or  agent  may  act  for  and  bind  a 
corporation  within  the  scope  of  the  authority 
conferred  upon  him,  either  expressly  or  im- 
pliedly. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  H  1588,  1602-1610 ;  Dec.  Dig.  <S=> 
399.] 

Department  2.  Appeal  from  Circuit  Court, 
Marion  County;  Percy  R.  Kelly,  Judge. 

Action  by  E.  O.  Moll  against  the  Roth 
Company.  From  a  judgment  of  nonsuit, 
plalntiil  appeals.     Reversed  and  remanded. 

This  Is  an  action  against  the  Both  Com- 
pany, as  Indorser  upon  a  promissory  note. 
The  trial  court  granted  a  Judgment  of  non- 
suit   Plaintiff  appeals. 


The  complaint  sets  forth  In  substance: 
"That  on  or  about  the  23d  day  of  February, 
1912,  one  C.  C.  Ilickok,  for  value  received,  ex- 
ecuted and  delivered  to  the  defendant  his  prom- 
issory note,  wherein  and  whereby  he  promised 
aud  agreed  to  pay  to  the  order  of  the  said  de- 
fendant (at  Ladd  &  Bush,  Bankers,  Salem,  Or.) 
the  sum  of  $360.  with  interest  thereon  at  the 
rate  of  8  per  cent,  per  annum  from  said  date  un- 
til paid,  and  wherein  he  further  promised  and 
agreed  to  pay  to  the  said  defendant,  in  case 
suit  or  action  should  be  instituted  to  collect  said 
note,  or  any  portion  thereof,  such  additional 
sum  as  the  court  might  adjudge  reasonable  as 
attorney's  fees  in  said  suit  or  action ;  •  •  • 
that  the  said  defendant,  for  and  in  considera- 
tion of  the  sum  of  ?350  to  it  paid  by  the  plain- 
tiff, duly  indorsed  and  transferred  and  del^ered 
the  said  promissory  note  to  the  plaintiff  long 
before  the  same  became  due  and  payable,  and 
the  plaintiff  is  now,  and  ever  since  has  been, 
the  holder  and  owner  of  the  said  promissory 
note;  that  at  the  time  of  the  indorsement  of 
said  note  to  the  plaintiff  the  defendant  orally 
agreed  to  be  absolutely  responsible  and  liable 
upon  said  note  to  the  plaintiff  and  to  pay  the 
same,  in  any  event,  if  such  note  or  any  part 
thereof  was  not  paid  by  the  said  maker  tiiereof 
at  maturity,  and  the  said  defendant  agreed  to 
attend  to  the  collection  of  said  note  from  the 
maker  thereof,  and  pursuant  to  such  agreement 
undertook  to  collect  the  said  note  from  the  said 
maker,  and,  through  the  plaintiff,  notified  the 
said  maker,  C.  C.  Hickok,  a  short  time  before 
the  maturity  of  said  note,  to  pay  said  note  at 
the  Capital  National  Bank  of  Salem,  Or.,  and 
said  defendant  prepared  such  notice  to  said 
maker  to  pay  as  aforesaid,  and  then  informed 
the  plaintiff  that  said  maker  would  probably  not 
be  able  to  pay  said  note  just  at  maturity,  but 
would  be  able  to  pay  later,  and  the  plaintiff, 
pursuant  to  such  agreement,  and  with  the  de- 
fendant's agreement  and  consent,  left  the  said 
note  at  the  Capital  National  Bank  of  Salem, 
Or.,  and  the  same  was  there  presented  for  pay- 
ment to  said  maker  on  August  23,  1912,  and 
the  said  note  was  not  then  paid  nor  any  part 
thereof,  and  the  plaintiff  on  the  next  following 
day,  namely,  on  August  24,  1912,  duly  notified 
the  said  defendant  that  said  note  was  not  paid 
nor  any  part  thereof,  and  tliat  the  maker  there- 
of, C.  C.  Hickok,  had  just  then  informed  the 
plaintiff  that  he  (said  Hickok)  could  not  then 
pa^  the  said  note,  and  requested  further  time  on 
said  note  until  he  sold  his  prune  crop,  and  this 
plaintiff  then  asked  said  defendant  if  it  would 
consent  and  agree  to  the  forbearance  of  the  en- 
forcement of  said  note  and  the  said  defendant 
then  informed  the  plaintiff  that  it  consented  and 
agreed  to  forbearance  in  the  enforcement  of  the 

Sayment  of  said  note  at  that  time,  and  the  said 
efendant  by  its  said  agreements  and  conduct 
waived  its  right  to  the  presentment  of  said  note 
to  the  maker  for  payment  at  Ladd  &  Bush,  Bank- 
ers, Salem,  Or.,  and  notice  of  nonpayment  there- 
after, and  the  plaintiff  relied  upon  the  said 
agreements  and  conduct  of  the  defendant,  and 
was  thereby  induced  to  not  present  said  note  for 

gayment  to  said  maker  at  said  Ladd  &  Bush, 
iankers,  and  to  not  notify  said  defendant  of 
nonpayment  thereafter,  and  the  said  defendant 
by  reason  of  its  said  agreements  and  conduct 
ought  to  be  and  is  estopped  from  alleging  that 
the  said  note  was  not  duly  presented  on  the 
day  of  maturity  to  the  maker  at  said  Ladd  & 
Bush,  Bankers,  and  notice  thereafter  was  not 
duly  given  of  the  nonpayment  of  said  note  to 
the  defendant;  and  that  the  said  defendant  by 
its  said  agreements  and  conduct  waived  any 
further  presentment  and  demand,  other  than  as 
herein  set  forth,  and  also  waived  all  notice  of 
nonpayment  of  said  note,  and  agreed  to  be  ab- 
solutely responsible  and  liable  upon  said  note 
to  the  plaintiff  in  any  event,  if  such  note  or  any 
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part  thereof  was  not  paid  by  the  said  maker 
thereof  when  the  same  waa  doe  and  payable." 

It  is  also  alleged  that  $75  is  a  reasonable 
attorney's  fee,  and  that  the  note  has  not 
been  paid,  nor  any  part  thereof,  except  $14 
interest. 

The  defendant  by  its  answer  admits  the 
execution  and  indorsement  of  the  note,  and 
denies  the  other  allegations  of  the  complaint. 
Upon  the  trial  the  plalntiCt  called  E.  Schunke 
as  a  witness.  He  testified,  in  substance,  that 
he  was  at  the  date  of  the  trial  secretary  of 
.the  defendant  corporation,  and  had  served 
in  tliat  capacity  erer  since  it  was  organized, 
and  {hat  he  was  empowered  and  authorized 
by  the  defendant,  among  other  things,  to  in- 
dorse and  deliver  promissory  notes  held  by 
the  corporation,  and  that  he  had  Indorsed 
on  its  behalf  the  note  described  in  the 
amended  complaint  and  delivered  the  same 
to  the  plaintiff  long  prior  to  its  maturity. 
The  plaintiff,  as  a  witness  on  his  own  be- 
half, stated.  In  effect,  that  he  is  and  has 
been  for  a  long  time  a  meat  packer  and 
butcher  in  West  Salem,  Polk  county,  Dr., 
and  had  furnished  meats,  etc.,  to  the  defend- 
ant; that  in  the  spring  of  1912  the  coriMra- 
tion  was  indebted  to  him  in  the  sum  of  $160 
or  $100  for  meats,  etc.,  and  that  the  defend- 
ant indorsed  and  delivered  the  said  note  to 
him  in  payment  of  the  said  account,  and 
plaintiff  gave  to  defendant  his  check  for 
^00  or  thereabouts  in  payment  of  the  dif- 
ference between  the  amount  of  the  note  and 
the  accoTint.  In  order  to  prove  the  matters 
contained  in  the  third  paragraph  of  the  com- 
plaint relating  to  presentment  and  notice 
plalntUTs  counsel  asked  him  upon  direct  ex- 
amination the  following  question: 

"Q.  Now,  Mr.  Moll,  just  relate  what  occurred 
between  you  and  Mr.  Schunke  at  that  time  in 
reference  to  this  note?" 

The  defendant  objected  upon  the  ground 
that  it  was  incompetent  because  the  transfer 
of  the  note  is  made  by  indorsement,  and  the 
contract  between  the  iwrtles  is  in  writing 
and  cannot  be  varied  by  parol  evidence. 
The  court  sustained  the  objection,  and  the 
plaintiff  duly  excepted  to  such  ruling,  and 
the  witness  was  not  permitted  to  answer  the 
'Question.  Thereupon  counsel  for  plaintiff 
stated  to  the  court  that  the  plaintiff  propos- 
-ed  to  prove,  and  did  duly  offer  to  prove,  by 
the  witness  E.  O.  Moll,  the  following  facts: 
That  at  the  time  of  the  indorsement  and  de- 
livery of  the  note  in  Question  to  him  there 
was  an  arrangement  made  between  the  de- 
fendant and  himself  whereby  the  former  as- 
sumed the  duty  of  looking  after  the  collec- 
tion and  payment  of  the  note  and  the  amount 
-of  diUgence  that  it  would  be  necessary  for 
plaintiff  to  exercise.  Later  the  defendant's 
officer  met  plaintiff  and  had  a  similar  ar- 
rangement and  wrote  out  a  notice  to  the 
-maker  of  the  note.  Plaintiff  signed  it  and 
mailed  it  On  the  day  the  note  became  due 
:lhe  maker  tel^honed  in  to  plaintiff  to  the 


effect  that  be  was  not  tbea  able  to  pay  it, 
but  hoped  to  do  so  within  a  short  time  upon 
selling  his  crop  of  prunes.  To  that  plaintiff 
replied  that  it  would  be  all  fight  if  the  de- 
fendant would  consent  The  latter  was  call- 
ed up  by  telephone  by  the  plaintiff,  who  sub- 
mitted the  maker's  proposition,  and  the  offi- 
cer of  the  corporation  assented  thereto,  and 
consented  that  the  maker  of  the  note  should 
be  given  further  time. 

John  Bayne  and  John  A.  Carson,  both  of 
Salem,  for  appellant  W.  0.  Winslow,  of 
Salem,  for  respondent. 

BBAN,  J.  (after  stating  the  facts  as  above). 
[1-6]  The  question  for  determination  is  as 
to  the  waiver  of  presentment  and  notice  of 
nonpayment  Our  Negotiable  Instruments 
Law  provides  that  presentmoit  for  payment 
is  dispensed  with  by  waiver  of  presentment, 
express  or  implied.  I*  O.  L.  §  5915 ;  Craw- 
ford on  Neg.  Inst  p.  107,  notes.  Notice  of 
dishonor  may  be  waived  either  before  the 
time  of  giving  notice  has  arrived  or  after  tlie 
omission  to  give  due  notice,  and  the  waiver 
may  be  express  or  implied.  Section  5942, 
It.  O.  Ia  When  any  fact  or  transaction  ex- 
ists which  raises  an  equity  between  the  in- 
dorser  and  indorsee  and  shows  it  to  be  in- 
equitable to  enforce  the  written  contract 
there  arises  an  exception  to  the  general  role 
tliat  parol  evidence  wUl  not  be  admitted  to 
vary  the  contract  of  a  blank  indorsement 
Dale  V.  Gear,  88  Oonn.  16,  9  Am.  Etep.  363; 
Jones  V.  Albee,  70  111.  87;  7  Cyc.  1124.  An 
agreement  at  or  before  maturity  of  the  note 
that  an  extension  of  time  shall  be  given  Is  a 
sufficient  circumstance  or  fact  to  authorize 
an  inference  of  waiver.  Daniel  on  Neg.  Inst 
(4th  Ed.)  {  1106;  Sheldon  v.  Horton,  43  N. 
Y.  93,  3  Am.  Rep.  668;  Amoskeag  Bank  v. 
Moore,  87  N.  H.  538,  75  Am.  Dec.  156 ;  Ridg- 
way  V.  Day,  13  Pa.  208.  Any  act  course  of 
conduct  or  language  of  the  indorser  calculat- 
ed to  Induce  the  holder  not  to  make  demand 
or  protest  or  give  notice,  or  to  put  him  off 
his  guard,  or  any  agreement  to  that  effect 
will  dispense  with  the  necessity  of  taking 
such  steps.  Daniel  on  Neg.  Ins.  (4th  Ed.)  { 
1103;  Boyd  v.  Bank  of  Toledo,  32  Ohio  St 
526,  30  Am.  Rep.  624;  Torbert  v.  Montague, 
38  Colo.  326,  87  Pac.  1145;  Taunton  Bank  v. 
Richardson,  5  Pick.  (Mass.)  436;  Xeager  v. 
Farwell,  13  Wall.  6,  20  L.  Ed.  476.  The  con- 
tingent liability  of  an  indorser  is  changed 
into  a  fixed  liability  by  waiver  of  demand  and 
notice.     Amoskeag  Bank  v,  Moore,  supra. 

"A  waiver  must  be  made  by  one  having  the 
capacity  tQ  incur  obligations,  but,  inasmuch  as 
notice  left  with  a  clerk  or  party  in  charge  of 
an  indorser's  place  of  business  is  sufficient,  it 
follows  that  a  waiver  by  a  person 'so  in  charge 
is  effective."    7  Cyc  1124. 

[6]  It  appears  that  plEiintlff  resided  in  the 
country,  and  it  was  proper  for  him  to  engage 
some  one  who  was  so  edtuated  as  to  be  able 
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to  look  after  the  collection  of  the  note.  When 
the  defendant  agreed  to  do  this  and  entered 
upon  that  duty  and  prepared  the  notice  to 
Ulckok,  the  mater,  the  natural  result  was  for 
plaintiff  to  believe  that  everything  neces- 
sary In  the  premises  would  be  done.  Such 
arrangement  would  undoubtedly  cause  him 
to  refrain  from  placing  the  note  in  a  bank 
or  in  some  person's  bands  in  order  that  pre- 
s^itment  for  payment  be  made  and  notice 
of  dishonor  be  given.  Under  these  circum- 
stances it  was  the  duty  of  defendant  to  carry 
out  the  undertaking  according  to  its  agree- 
ment, and,  if  anything  was  omitted,  it  has 
no  cause  to  complain.  This  arrangement  was 
not  in  contlict  with  or  in  contradiction  of 
the  written  indorsement  in  blank  upon  the 
note.  The  plaintiff  tendered  proof  to  show 
that  the  obligation  of  defendant  to  assume 
the  collection  of  the  note  was  a  subsequent 
transaction.  The  time  of  payment  of  the 
note  was  extended  pursuant  to  the  suggestion 
of  defendant  The  evidence  produced  and 
tendered  plainly  shows  that  the  defendant 
waived  presentment  and  notice  of  nonpay- 
ment of  the  note.  Robinson  r.  Holmes,  57 
Or.  6,  109  Pac.  754. 

[7]  It  is  urged  by  counsel  for  defendant 
that  it  was  not  shown  who  the  officer  of  de- 
fendant was  with  whom  the  dealings  were 
had,  or  that  he  had  authority  to  bind  the 
corporation.  It  Is  clear,  however,  from  the 
record,  that  plaintlfC  referred  to  Mr.  £2. 
^chunke,  the  secretary  of  the  company  dur- 
ing all  tjie  time  of  the  transaction  between 
plaintiff  and  defendant,  and  that  he  was 
empowered  by  the  latter  to  indorse  and  de- 
liver notes  "and  such  things"  for  defendant, 
and  had  so  indorsed  the  note  in  Question; 
in  fact,  this  authority  was  admitted  by  de- 
fendant upon  the  trial.  This  proof  was  not 
challenged  in  any  way.  The  objection  of 
defendant  to  the  proof  tendered  did  not  cover 
this  point. 

[S,  9]  Since  a  corporation  can  act  only 
through  its  agents,  the  authority  and  power 
of  the  managing  officers  of  the  corporation  in 
the  aggregate  are  coextensive  with  those  of 
the  corporation  itself.  An  officer  or  agent 
may  act  for  and  bind  the  corporation  within 
the  scope  of  the  authority  conferred  upon 
him,  either  expressly  or  impliedly.  21  Am. 
&  Bng.  Ency.  (2d  Ei.)  852. 

The  lower  court  erred  in  granting  the  non- 
suit. The  evidence  in  the  case  is  all  con- 
tained in  the  record,  and  it  appears  there- 
from that  under  the  provisions  of  our  Nego- 
tiable Instruments  Law  the  evidence  tender- 
ed should  have  been  admitted,  and  the  cause 
Eubmitted  to  the  Jury. 

The  Judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  for  a  new 
trial. 

MOORB,  C.  J.,  and  EAKIN  and  HARRIS, 
JJ.,  concur. 


FARMERS'  STATE  BANE  ▼.  WEST. 

(Supreme  Court  of  Oregon.    Oct  19,  1915.) 

Bnxs  AND  NoTTEB  €=»537— BoNA  Fide  Pitb- 

CHASEB— EV  IDE  NCB. 

Evidence  in  an  action  on  a  note  held  suffi- 
cient to  go  to  tlie  jury  on  the  issue  whetiier 
plaintiff  was  a  liolder  in  due  course  by  transfer 
from  the  payee  who  obtained  it  from  defendant 
by  fraud. 

[Ed.  Note. — For  other  cases,  gee  Bills  and 
Notes,  Cent  Dig.  §{  1862-iS93 ;    Dec.  Dig.  <g=» 

In  Banc.  Appeal  from  Circuit  Court,* 
Columbia  County;   J.  U.  Campbell,  Judge. 

Action  by  the  Farmers'  State  Bank  against 
Burt  West  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Reversed. 

This  is  an  action  to  recover  upon  a  promis- 
sory note,  of  which  the  following  is  a  copy : 
"$250.00.  September  6,  1912. 

■January  1,  1913,  after  date,  I,  we,  or  either 
of  us,  promise  to  pay  to  the  oraer  of  self  at  the 

the  sum  of  two  hundred  and  fifty  no/io» 

dollars,  for  value  received,  with  interest  at  the 
rate  of  oigL^f  p?»  ccat  per  annum  until  i>^, 
together  with  reasonable  attorney's  fees  in  case 
payment  is  not  made  at  maturity.  The  makers 
and  indorsers  hereby  waive  presentment,  de- 
mand, protest,  and  notice  of  nonpayment,  and 
the  benefit  of  any  law  intended  for  the  advan- 
tage or  protection  of  the  obligor. 

"Address .    Number  932.    Burt  West." 

The  complaint  alleges  that  after  the  mak- 
ing and  execution  of  said  promissory  note, 
and  prior  to  said  date  of  January  1,  1913, 
the  said  defendant,  Burt  West  for  value  and 
by  the  indorsement  of  his  name  on  the  back 
of  said  note,  assigned  and  transferred  it  to 
one  Emery,  who  immediately  transferred 
said  note  to  the  plaintiff  herein.  No  allega- 
tion appears  in  the  complaint  that  plaintiff 
paid  anything  fOr  said  note.  The  answer 
admits  the  making  of  the  note  and  the  deliv- 
ery thereof  to  one  Emery,  but  denies  that  the 
same  was  given  for  any  consideration,  that 
the  plaintiff  is  the  owner  of  said  note,  or 
that  the  same  was  ever  assigned  to  it,  al- 
leging the  fact  to  be  that  the  plaintiff  ac- 
quired said  note  in  bad  faith,  with  full  notice 
of  the  facts  and  circumstances,  under  which 
the  same  was  made,  and  ttiat  said  plaintiff 
bank  knew,  and  with  the  exercise  of  reason- 
able care  and  diligence  would  have  known, 
that  said  note  was  not  a  valid  obligation, 
but  was  void  for  fraud  in  its  inception,  was 
given  without  any  consideration,  and  was 
obtained  by  misrepresentation  and  deceit,  as 
hereinafter  stated.  The  answer  then  by 
proper  allegations  sets  up  that  the  note  was 
given  to  one  Emery  to  pay  for  25  shares  of 
stock  in  the  Co-operative  Supply  Comi>any, 
a  corporation,  doing  business  in  the  city  of 
Portland,  by  means  of  which  stock  Emery 
represented  defendant  would  be  enabled  to 
obtain  supplies  at  reduced  prices;  that  It 
had  a  stock  on  hand  worth  about  $3,000,000 ; 
that  Emery  made  many  golden-hued  repre- 
sentations as  to  the  value  of  said  stock  and 
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(Ue  advantages  which  would  accrue  to  de- 
fendant by  Its  purchase,  agreeing  to  hold 
said  note  untU  It  became  due,  and,  U  defend- 
ant was  not  satisfied,  that  his  not«  would  be 
retomed  to  him;  that  defendant,  beUevlng 
and  relying  on  said  representations,  made 
said  note.  He  further  alleges  that  said  rep- 
resentations were  f&lse,  In  that  said  Co- 
iqierative  Supply  Company  did  not  have  a 
stock  of  $3,000,000,  or  any  greater  amount 
than  $2,000  or  $3,000 ;  that  he  could  not  get 
supplies  at  reduced  prices,  or  at  any  price, 
nor  was  the  company  able  to  earn  its  stock- 
holders anything  whatever;  that  It  was  dis- 
honestly conducted  and  had  failed  in  busi- 
ness, the  stock  being  utterly  valueless.  These 
allegations  were  denied  In  the  r^ly.  On 
the  trial  the  cashier  of  the  bank  testified 
that  be  knew  Mr.  Emery  by  seeing  him 
around  for  a  week  or  two,  and  that  he  was 
canvassing  among  the  farmers  for  stock; 
that  witness  knew  nothing  about  the  Co- 
operative Supply  Company  or  its  officers; 
that  he  did  know  Emery's  address,  but  did 
not  think  It  worth  while  to  have  him  in- 
dorse the  note;  that  he  knew  West,  but  had 
never  done  business  with  him;  that  Emery 
told  him  West  did  not  want  to  i>ay  Interest, 
so  that  was  scratched  out  He  admitted  he 
had  a  telephone  In  the  bank,  and  West  had 
one  In  his  house,  but  asserted  he  had  never 
talked  with  West  about  the  note,  and,  so  far 
as  he  knew,  West  did  not  know  that  the  bank 
had  it  until  about  two  weeks  before  the  note 
became  due.  He  explained  that  he  talked 
with  Bmery  about  the  matter  a  few  days 
before  he  bought  the  note;  that  he  bought 
other  notes  from  Emery,  but  in  none  of  the 
others  was  the  Interest  erased,  ^le  defend- 
ant, Burt  West,  and  witness  Alexander 
Young  testified  to  matters  tending  to  show 
the  misrepresentation  and  fraud  In  obtain- 
ing said  note;  that  the  note  was  not  to  be 
delivered  until  after  West  could  investigate, 
and  he  could  get  it  back  by  returning  the 
sto<A  at  any  time  before  January  1,  1913. 
This  was  not  disputed.  At  the  conclusion 
of  the  testimony,  on  motion  of  the  plaintiff, 
the  court  directed  a  verdict  In  its  favor. 

M.  E.  Miller,  of  St  Helens,  and  Frederlo 
H.  Whitfield,  of  Portland,  for  appeUant  W. 
B.  Dillard,  of  Eugene,  and  J.  W.  Day,  of  St 
Helens,  for  respondent 

EAKIM,  J.  (after  stating  the  facts  as 
above).  Section  5885,  Ia  O.  L.  (Negotiable  In- 
struments Act),  declares  that  a  holder  in  due 
course  is,  inter  alia,  a  holder  who  has  taken 
under  the  condition  that  it  is  complete  and 
regular  upon  Its  face.    Section  5958  provides : 

"Any  alteration  which  chanf^es  •  •  •  the 
rom  j^yable,  either  •  •  •  principal  or  In- 
terest,   *    *    *    is  a  material  alteration." 

In  Mahaiwe  Bank  v.  Douglas,  31  Conn. 
181,  a  case  where  the  Instrument  had  been 


changed,  and  the  bwak  was  claiming  as  an 
innocent  holder  in  due  course,  the  Supreme 
Court  of  Connecticut  said: 

"Any  material  alteratioa  in  a  bill  after  it,  is 
complete,  made  without  consent  of  the  parties 
whose  names  are  on  it,  releases  them,  •  •  • 
whether  such  alteration  would  operate  to  their 
prejudice  or  not" 

This  court  further  held  in  this  same  case 
that,  notwithstanding  the  erasures,  unmis- 
takable evidence  of  the  original  character 
of  the  instrument  remained,  and  that  it  was 
amply  sufficient  to  excite  distrust  and  make 
it  the  duty  of  any  one  to  whom  the  paper  was 
offered  to  inquire- when,  by  whom,  and  by 
what  authority  such  erasures  -  and  altera- 
tions had  been  made.  This  case  is  quoted 
with  approval  in  Angle  v.  Northwestern 
Mutual  Lite  Ins.  Co..  92  U.  S.  840,  23  Ij.  Ed. 
566: 

"A  person  who  takes  a  bill  which  upon  the 
face  01  it  was  dishonored  cannot  be  allowed  to 
claim  the  privileges  which  belong  to  a  bona  fide 
holder  without  notice."  Andrews  v.  Pond,  13 
I'et.  79,  10  U  Ed.  61. 

"The  evidence  showed  that  the  check  in  suit 
bad  been  clmnged  before  it  reached  the  plaintiff, 
and  that  a  mere  inspection  of  the  check  showed 
such  change.  There  is  no  evidence  showing  that 
the  defendant  authorized  or  assented  to  uie  al- 
teration, but  the  appellant  says  that  be  is  'a 
holder  in  due  course,'  and  not  a  party  to  the 
alteration,  and  that,  under  section  205  of  the 
Negotiable  Instruments  Law,  *  *  *  he  may 
enforce  payment  on  the  check  according  to  its 
original  tenor.  Section  91,  p.  732,  of  the  Ne- 
gotiable Instruments  Law  states  what  consti- 
tutes a  holder  in  due  course.  According  to  that 
section,  a  holder  in  due  course  ia  a  holder  who 
has  taken  an  instrument  that  is  complete  and 
regular  on  its  face.  Tills  instrument  was  not 
complete  and  regular  on  its  face  at  the  time 
plaintiff  took  it  As  we  have  stated  before,  a 
mere  inspection  of  the  instrument  showed  its 
defect,  and  therefore,  under  subdivision  41  of 
the  Necotiablo  Instruments  Law,  plaintiff  had 
notice  of  an  infirmity  in  the  instrument  at  the 
time  he  took  it"  Ellas  v.  Whitney,  50  Misc. 
Rep.  326,  98  N.  T.  Supp.  667. 

The  alteration  of  the  note  In  this  action 
was  made  by  authority  of  the  defendant,  but 
the  plaintiff  took  it  with  only  the  explana- 
tion of  Emery,  whom  he  very  slightly  knew, 
when  the  alteration  was  vital  If  unauthoriz- 
ed. Notice  may  be  actual  or  it  may  be  In- 
ferred from  facts  proved.  The  cashier  knew 
that  Emery  was  selling  stock  in  a  concern  of 
which  he  knew  nothing  to  farmers  in  the 
vicinity.  This  would  give  at  least  an  infer- 
ence that  be  knew  what  was  the  considera- 
tion of  the  note.  There  were  other  circum- 
stances, on  which  we  will  not  comment  as 
the  case  must  go  back  for  retrial,  from  which 
reasonable  men  might  infer  notice. 

Under  the  facts  and  the  law,  we  think 
there  was  enough  in  the  case  to  have  been 
submitted  to  the  jury. 

The  judgment  is  reversed,  and  a  new  trial 
granted. 

HARRIS,  J.,  concurs  in  the  result 
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KASS  T.  HOlia  TBLBPHONE  &  TBUO- 
OBAPH   00^   OF   PORTIiAND. 

(Supreme  Court  of  Oregon.     Oct  19.  1915.) 

1.  Master  and  SEByAirr  «=3SS0— Injubt  to 

ThIBD  PEBSON— PBEStnCPTION  AND  BUBDXN 
07  PBOOF. 

Where  an  injur;  to  a  third  person  oceum 
through  the  negligence  of  a  driver  regularly  em- 
ployed b^  the  owner  of  an  automobile,  the  jury 
are  justified  in  inferring  that  the  driver  was 
acting  within  the  scope  of  hia  authority,  and 
upon  the  employer's  business,  and  the  employ- 
er has  the  burden  of  rebuttmg  such  evidence 
by  showing  that  the  real  fact  is  otherwiae. 

[Eld.  Note.— For  other  cases,  see  Master  and 
Servant,  Cenb  Dig.  H  1270-1272;  Dec.  Dig. 
<8=»330.] 

2.  Apfeai.  AMD  Ebbob  «=>1001  —  Review  — 
QuEsnon  OP  Fact— CoNSTirnnoNAi.  Pbo- 

VISION. 

In  an  action  for  injury  to  a  third  person, 
from  defendant'B  automobue  operated  by  its 
regular  driver,  a  verdict  that  It  was  being  used 
in  the  employer's  business  cannot  be  disturbed 
in  view  of  the  Constitution  as  amended  in  1910 
by  the  adoption  of  article  7,  §  3  (see  Laws  1911, 
p.  7),  providing  that  no  fact  tried  by  a  jury 
shall  be  re-examined,  unless  the  court  can  af- 
firmatively say  there  ia  no  evidence  to  sup- 
port it. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3922,  3928-3934:  Dea 
Dig.  «=»10Ol.] 

8.  Tbial  «=>125— Abouiocrt  or  Counsei,. 

In  an  action  for  injury  to  plaintiff  through 
the  negligence  of  the  driver  regularly  employed 
by  the  owner  of  an  automobile,  where  the  imue 
was  whetlier  the  driver  was  acting  in  the  scope 
of  his  employment,  argument  for  plaintiff  that 
defendant  was  trying  to  beat  the  plaintiff  out 
of  his  just  deserts  and  to  prevent  him  from 
getting  jnrtice,  that  it  was  an  outrage  for  de- 
fendant to  say  that  It  had  not  injured  plaintiff, 
and  asking  the  jury  to  put  themselves  in  the 
plaintttTa  place,  resting  upon  some  basis  in  the 
testimony,  was  not  reversible  error. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S!  30S-W7;   Dec.  Dig.  <8=>125.] 

4.  Afpeai,  and  EIbbob  «=s>207— Review- Ab- 
OUMENT  OF  CoTTNSEir— Request  fob  Chabge. 
An  argument  for  plaintiff  that  the  poor 
needed  the  protection  of  the  golden  rule  more 
Aan  men  of  the  class  of  defendant's  counsel 
and  its  well-fed  manager,  to  which  objection 
was  sustained,  without  request  for  an  instruc- 
tion to  disregard  it,  will  not  be  considered  on 
appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  1500;    Dec  Dig.  <S=»207.] 

6.  Appeal  and  Erbob  «=»688— Review— Ex - 

CBPTIOK— ABGUMENT  OF  COUNSEL. 

Alleged  improper  argument  of  counsel,  not 
made  a  part  of  the  bill  of  exceptions,  will  not 
be  consiaered  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  2894-2S96 ;  Dec.  Dig.  <S=» 
688.] 

Department  1.  Appeal  from  Circuit  Court, 
Multnomah  County ;  D.  R.  Parker,  Judge. 

Action  by  J.  C.  Eoahn  against  the  Home 
Telephone  *  Telegraph  Company,  of  Port- 
land, Or.  Judgment  for  plalntiiff,  and  de- 
fendant appeals.    Ai&rmed. 

This  was  an  action  for  personal  injuries. 
The  testimony  on  behalf  of  plaintiff  tended 
to  show  that,  while  attempting  to  board  a 


street  car  at  fiie  comer  of  First  and  Mor- 
rison streets.  In  Portland,  he  was  run  against 
and  injured  by  an  auto  truck  owned  by  de- 
fendant and  driven  by  defendant's  chauffeur, 
that  there  were  two  other  employes  of  de- 
fendant in  the  truck  at  the  time,  and  that  It 
also  contained  a  quantity  of  wire  and  oth» 
material  owned  by  defendant  and  used  by  It 
in  the  constructloD  and  operation  of  its  lines. 
The  testimony  for  defendant  was  elicited 
principally  from  Brown,  the  chauffeur  who 
was  in  charge  of  the  tnuA,  and  Raser  and 
Morgan,  two  employ^  who  had  been  engag- 
ed that  day  In  repairing  defendant's  tele- 
phone lines.  Brown  testlfled,  in  sabstance, 
that  they  had  been  at  work  at  Ebst  Thirty- 
Ninth  and  Belmont  streets,  on  the  east  side 
of  the  Willamette  river,  and  a  considerable 
distance  from  the  place  of  the  accident,  which 
was  on  the  west  side ;  that  be  kept  the  tru<^ 
at  his  home  on  the  east  side,  and  bad  no 
work  or  errand  for  the  company  on  the  west 
side;  that  upon  the  evening  of  the  accident 
after  the  work  was  done  be  had  an  errand 
of  his  own,  namely,  to  get  a  phonograph  that 
he  had  left  at  a  music  store  on  the  west 
side,  and  instead  of  going  home  came  across 
the  river  to  perform  this  errand;  that  he 
had  no  permission  to  use  the  truck  on  his 
own  business,  but  that  he  guessed  drivers 
generally  did  so  if  there  was  nothing  said ; 
that  he  was  not  in  the  habit  of  taking  the 
truck  out  at  any  time  he  wished,  and  never 
took  it  off'  the  premises  on  his  own  business 
after  he  had  once  taken  it  home,  but  that 
he  somettmes  took  the  workmen  to  dinner  in 
It  If  It  was  handy  to  do  so,  and  usually  took 
them  to  the  place  where  they  could  take  the 
street  car  for  their  homes  if  It  was  not  too 
far  out  of  the  way;  that  Morgan  was  fore- 
man of  the  work,  and  on  the  evening  In  ques- 
tion he  asked  witness  if  he  was  going  over 
on  the  west  side,  and  when  witness  said 
yes,  Morgan  got  In  and  rode  over  with  him ; 
that  Raser  also  asked  permission  to  go,  and 
witness  took  him  over.  Morg^an  and  Raser 
both  lived  on  the  east  side,  end  usually  took 
the  car  for  their  homes  on  that  side,  al- 
though Morgan  sometimes  took  the  trolley 
on  the  west  side.  Morgan  testlfled  that  be 
was  foreman  of  the  work  and  had  been  in 
charge  about  a  week;  that  the  crew  quit 
work  at  Thirty-Ninth  street  at  about  a  quar- 
ter of  6  o'clock;  that  he  asked  Mr.  Brown 
if  be  was  going  to  town,  and  he  said  yes, 
and  witness  then  asked  him  if  he  could  ride 
with  him,  and  Brown  said  all  right;  that 
Raser  was  inside  the  wagon,  and  also  came 
along;  that  witness  liad  some  shopp^g  to- 
do  at  the  butcher  shop  and  grocery  store  on 
the  west  side ;  that  he  had  no  company  busi- 
ness oa  the  west  side,  and  that  the  proper 
way  for  him  to  have  gone  home  from  his 
work  was  to  have  taken  a  car  at  Hawthorne 
avenue  and  ThIrty-NLntb  street,  about  five- 
blocks  from  the  place  where  the  crew  were 
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wben  they  ceased  woik  for  the  day;  that 
he  did  not  come  oYer  on  the  west  side  to 
catch  a  car  home;  that  he  reirarted  the  ac- 
cident to  his  company  next  morning  becanae 
it  was  his  dnty  to  do  so;  that  Mr.  Brown 
bad  reported  it,  end  they  asked  witness  how 
it  was,  and  he  told  them.  Raser  testified 
that  he  went  over  to  look  at  a  pair  of  shoes 
on  the  west  side ;  that  he  lived  at  St.  Johns 
on  the  east  side.  Upon  the  close  of  the  tes- 
timony defendant  moved  for  a  directed  ver- 
dict, but  the  motion  was  deoled.  Upon  the 
argument  connsel  for  plalntUf  severely  at- 
tacked several  of  defendant's  witnesses,  and 
Ms  alleged  Intemperate  language  was  object- 
ed to  and  Is  alleged  here  as  one  of  the  rea- 
sons why  this  cause  should  be  reversed.  The 
plaintiff  had  a  verdict  and  Judgment,  and  de- 
fendant appeals. 

B.  W.  Montague,  of  Portland  (Wood,  Mon- 
tague &  Hunt,  and  M.  M.  Matthiessen,  all  of 
Portland,  on  the  brief),  for  appellant  W. 
£.  Farrell,  of  Portland  (Davis  &  Farrell,  of 
Portland,  on  the  brief),  for  respondent. 

McBBIDB,  J.  (after  stating  the  facta  as 
above).  Only  two  questions  are  presented  on 
this  appeal;  the  first  being  as  to  the  suffi- 
ciency of  the  testimony  to  justU^  a  verdict 
for  plaintiff,  and  the  second,  the  strictures 
ot  plaintiff's  counsel  during  the  argument 

11]  It  is  clearly  shown  that  the  defendant 
was  the  owner  of  the  automobile;  that  the 
driver  was  a  person  regularly  employed  by 
it  to  drive  it,  and  that  the  accident  hap- 
pened through  his  negligence.  These  facts 
being  shown,  the  plaintiff  contended  In  the 
court  below,  and  contends  here,  that  a  pre- 
sumption arose  that  the  driver  was  using 
the  automobile  in  the  company's  business, 
whicli  authorized  the  lury  to  find  for  the 
plaintiff  under  the  rule  of  respondeat  sa- 
perior,  notwithstanding  the  testimony  of  the 
defendant's  witnesses  that  the  machine  was 
being  used  by  them  upon  their  private  busi- 
ness without  permission  of  the  company. 
It  lias  been  frequently  held  by  the  courts 
that  where  an  automobile  is  operated  by  a 
person  employed  for  that  purpose,  it  will  be 
presumed  that  he  is  acting  within  the  scope 
of  his  authority  and  about  Ids  employer's 
business.  If  he  is  not  so  operating  it,  this 
Is  a  f&ct  peculiarly  within  the  knowledge  of 
tbe  employer,  and  the  burden  is  upon  him 
to  overthrow  this  presumption  by  evidence 
of  which  the  law  presumes  be  Is  in  posses- 
sion. Buddy  on  Antomoblles  (8d  Ed.)  t  281 ; 
Long  V.  Note,  12S  Mo.  App.  .204,  100  S.  W. 
Sll ;  Moon  V.  Matthews,  227  Pa.  488,  76  AtL 
219,  29  L.  B.  A  (S.  S.)  866,  136  Am.  St.  Rep. 
902;  Ludberg  v.  Barghoorn,  73  Wash.  476, 
131  Pac.  1166 ;  Purdy  v.  Sherman,  74  Wash. 
309,  133  Pac.  440;  Birdi  v.  Abercrombie,  74 
Wash.  486,  138  Pac.  1020,  60  U  B.  A  (N.  S.) 
58;  Langworthy  t.  Owens,  116  Hinn.  342, 
133  N.  W.  867.  By  the  terms,  "raises  a  pre- 
aaunptlon."  "will  be  presumed,"  ami  other 
162P.-16 


similar  language  used  in  the  decisions  above 
cited,  it  Is  evident  it  Is  not  meant  that  the 
circumstances  of  the  use  or  possession  of  an 
automobile  by  an  employ^  of  the  ovraer  rais- 
es any  presumption  of  law  that  the  person  in 
charge  of  It  Is  using  it  upon  tbe  business  of 
the  master,  but  rather  that  such  facts  are 
sufficient  to  Justify  a  Jury  in  Inferring  tliat 
such  is  the  case;  In  other  words,  the  fact 
that  a  person  is  in  possession  of  the  auto- 
mobile of  another,  and  the  additional  fact 
that  be  is  shown  to  have  been  employed  by 
the  owner  to  drive  and  care  for  it  taken  to- 
gether, form  a  chain  of  circumstantial  evi- 
dence from  which  a  Jury  is  authorized  to  In- 
fer '  the  further  fact  that  the  employe  is 
using  the  machine  upon  the  employer's  busi- 
ness. This  being  the  case,  the  owner  is  caUed 
upon  to  rebut  the  evidence  of  these  circum- 
stances by  showing,  by  testimony  satisfac- 
tory to  the  Jury,  that  the  real  fact  is  other- 
wise ;  that  notwithstanding  the  testimony  in- 
troduced by  plaintiff  presents  those  drcam- 
Btances  which  usually  Justify  the  inference 
that  the  machine  Is  being  used  for  his  busi- 
ness and  by  his  authority,  the  actual  fact 
Is  that  the  employ^  is  not  so  using  the  ma- 
chine, but  Is  taking  it  in  conne<^ion  with  his 
own  business  and  in  performance  of  errands 
not  connected  with  his  employment  The  in- 
ference to  be  drawn  from  the  tacts  shown  by 
the  testimony  adduced  on  behalf  of  plain- 
tiff Is  similar  In  principle  and  effect  to  that 
arising  from  evidence  of  the  recent  posses- 
sion of  stolen  property,  which  It  is  said  pre- 
sents an  evidential  fact  to  be  considered  by 
the  Jury  with  other  facts  shown  in  the  case 
In  determining  the  guilt  or  innocence  of  the 
accused.  State  v.  Pomeroy,  30  Or.  16,  46 
Pftc.  797. 

[2]  We  are  of  the  opinion  that  the  testi- 
mony introduced  by  plaintiff  tended  drcnm- 
stantially  to  prove  that  the  automobile  was 
being  used  by  defendant's  employe  upon  de- 
fendant's burtness.  This  being  the  case,  the 
relative  weight  of  the  testimony  introduced 
by  the  defendant  to  explain  away  these  cir- 
cumstances was  a  matter  solely  for  the  Jury. 
It  la  observed  by  Mr.  Justice  Strahan,  in 
State  V.  Jones,  18  Or.  261,  22  Pac.  842: 

"As  soon  as  enough  is  shown  to  require  the 
defendant  to  enter  upon  his  defense,  and  to  in- 
troduce evidence,  it  u  the  province  of  the  jury 
to  weigh  the  evidence,  and  pass  upon  the  cred- 
ibility of  the  witnesses." 

This  appears  to  have  been  the  view  taken 
by  many  courts,  even  in  Jurisdictions  where 
the  power  of  the  court  to  consider  the  rela- 
tive weight  of  testimony  is  not  so  restricted 
as  it  has  been,  since  the  Constitution  was 
amended  In  1910  by  the  adoption  of  section 
3,  art.  7.  Thus,  la  Langworthy  v.  Owens, 
supra,  the  court  referring  to  similar  testi- 
mony in  a  case  resembling  the  one  at  bar, 
says: 

"There  was  direct  evidence  tending  to  estab- 
lish the  claim  that  Rogers  was  not  the  agent; 
but  upon  examination  of  the  whole  evidence 
we  are  of  the  opinion  that  it  was  not  conclu- 
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give  as  a  matter  of  law,  and  that,  the  cause 
should  have  been  submitted  to  the  jury." 

In  Purdy  v.  Sherman,  supra.  Justice  Chad- 
wick  says : 

"The  evidence  oCEered  by  defendant  might  have 
sustained  a  verdict  in  his  favor,  but  under  re- 
peated decisions  of  this  court  the  jury  was  not 
bound  to  believe  such  testimony;  the  ownership 
of  the  automobile  being  admitted  to  be  in  the 
defendant  •  •  •  Knust  v.  Bullock,  59  Wash. 
141,  109  Pac.  329;  KnefE  v.  Sanford,  63  Wash. 
503,  115  Pac.  1040;  Burger  v.  Taxicab  Mo- 
tor Company,  86  Wash.  676,  120  Pac.  519. 
Whether  the  prima  fade  case  made  by  the  re- 
spondent was  overcome  was  a  question  for  the 
jury,  and  it  has  decided  that  it  was  not" 

And  In  the  case  of  Knust  t.  Bnllock,  supra. 
Justice  Mount,  says: 

"In  cases  of  this  kind,  where  it  is  shown 
that  the  wagon  and  team  doing  damage  belong- 
ed to  the  defendants  at  the  time  of  the  injury, 
that  fact  establishes  prima  facie  that  the  wag- 
on and  team  were  in  poasession  of  the  owner, 
and  that  whoever  was  driving  it  was  doing  so 
for  the  owner.  Edgeworth  v.  Wood,  68  N.  J. 
Law.  463.  33  AU.  940:  Schulte  ▼.  Holliday, 
64  Mich.  Vs.  10  N.  W.  762 ;  Norris  v.  Kohler, 
41  N.  Y.  &;  Seaman  v.  Koehler,  122  N.  Y. 
646,  25  N.  E.  353.  This  being  the  rule,  it  is 
plain  that  the  plaintiff  made  a  case  for  the 
Jury,  and  that  the  court  did  not  err  in  refusing 
to  direct  a  verdict  in  favor  of  the  defendants." 

To  the  same  effect  see  Gelselman  t. 
Schmidt,  106  Md.  680,  68  Atl.  202 ;  Baldwin  T. 
Abraham,  67  App.  Dlv.  67,  67  N.  T.  Supp. 
1079.  Whatever  may  be  the  rule  in  those 
jurlBdlctlons  where  courts  are  permitted  to 
set  aside  verdicts  deemed  contrary  to  the 
weight  of  evidence,  we  consider  ourselves 
precluded  from  doing  so  by  that  clause  In 
section  8,  art  7,  of  our  amended  Constitu- 
tion, which  provides: 

"No  fact  tried  by  a  jury  shall  be  otherwise 
re-examined  in  any  court  of  this  state,  unless 
the  court  can  affirmatively  say  there  ia  no  evi- 
dence to  support  the  verdict" 

[3,  4]  The  second  point  presented  by  de- 
fendant's counsel  relates  to  the  argument  of 
counsel  for  plalndffl  before  the  Jury.  The 
objectionable  remarks  as  shown  by  the  bill 
of  ezfceptlons  are  as  follows: 

"Their  only  object  is  to  keep  from  paying  this 
man  what  he  Is  entitled  to.  They  go  out  and  pick 
up  the  best  lawyers  they  can  get  to  try  to  keep 
this  man  from  getting  justice.  I  say  they  did 
maim  him,  and  I  say  it  is  a  shame  and  an  out- 
rage for  them  to  come  here  and  try  to  say  they 
didn't,  and  you,  gentlemen,  all  I  ask  you  to 
do  is  to  put  yourself  in  that  man's  place,  if 
yoU  can,  sitting  here  for  a  part  of  three  days, 
like  this  man,  and  going  to  a  sick  bed  like  he 
did,  put  yourself  in  his  place;  that  is  all  I 
ask  you  to  do.  You  are  not  here  representing 
the  Home  Telephone  Company,  and  you  are 
not  here  representing  this  man,  and  you  are 
not  here  to  be  biased  or  prejudiced  in  any  way. 
Take  all  the  facts  and  surrounding  circum- 
stances, and  the  way  the^  come  in  here  and 
twist  and  try  to  distort  this  case,  and  see  what 
chance  you  would  have  at  the  hands  of  these 
people.  That  is  all  I  ask  you  to  do.  Do  unto 
this  man  as  you  would  be  done  by.  That  is 
the  theory  we  should  go  on  in  this  world  if 
we  expect  to  find  happiness.  It  is  all  right  for 
Mr.  Montague  to  try  to  beat  this  man  out  of 
Ws  just  deserts  if  he  can." 

To  these  statements  defendant  objected  on 
the  ground  that  they  were  prejudicial,  im- 


proper, and  misconduct  To  the  orermUng 
of  this  objection  defendant  excepted,  and  an 
exception  was  allowed  by  the  court. 

"You  can  say  what  you  want  to  about  the 
case  not  being  cooked  up,  but  I  am  going  to  say 
that  it  is  cooked  up,  whether  Mr,  Montague 
likes  it  or  not.  How  ridiculous  it  was  that 
every  man  there  had  on  errand  on  this  side  of 
the  river,  to  keep  from  being  in  the  employ  of 
the  company,  a  man  living  out  at  St  Johns, 
ordinarily  takes  an  hour  to  go  home,  and  he 
comes  clear  over  on  this  side  of  the  river  be- 
cause it  was  handier  for  him  to  take  a  car  and 
sit  down  and  let  some  poor  working  man  stand 
up;  that  is  the  sise  of  it  I  know  these  fel- 
lows. A  man  who  will  come  in  and  testify 
against  his  fellow  citizen  like  that,  I  say  is  de- 
void of  principle. 

"Mr.  Montague:  I  object  to  these  remarks, 
your  honor. 

"The  Court:    Yes,  that  is  incompetent 

"Mr.  Davis:  I  am  saying  this  man  came  over 
here  because  it  was  handier  for  him  to  take  a 
car  over  there. 

"The  Court:    There  is  no  objection  to  that 

"Mr.  Montague:  That  is  not  what  I  object- 
ed to. 

"The  Court:  Go  ahead.  A.  If  I  have  been 
unfair  in  this  thing  I  want  to  apologize  to  you 
gentlemen  and  to  the  court,  and  if  I  have  been 
unfair  in  a  righteous  cause,  and  when  I  look 
over  the  slick  well-fed  manager  of  the  com- 
pany, Mr.  Middleton-,  I  am  wondering  if  he  will 
ever  be  called  on  to  come  into  the  court  and 
get  what  is  bis  right  and  just  dues.  I  am  not 
reli^ous,  I  am  not  a  member  of  any  church,  but 
I  did  receive  a  few  instructions  as  a  boy,  and  as 
I  grew  older — it  may  be  because  my  mother  was 
religious — I  have  alwajrs  tried  to  follow  the  gold- 
en rule,  and  I  am  going  to  repeat  it  not  for 
Mr.  Montague's  benefit,  because  I  tbfaik  be  is 
familiar  with  it,  'Whatsoever  you  would  that 
men  should  do  unto  you,  do  you  also  unto  them.' 
That  is  Christ's  golden  rule;  that  ia  not  the 
lawyer's  golden  rule,  but  that  is  Christ's  golden 
rule,  and  lie  says  he  was  sent  on  earth  to  preach 
the  gospel  to  the  ipoor.  They  were  the  ones  that 
needed  his  protection,  not  Mr.  Montague  or  Mr. 
Middleton,  or  that  class  of  people ;  they  don't 
need  it ;   that  is  just  exactly  the  situation." 

To  these  remarks  the  defendant  objected 
on  the  ground  that  they  were  an  appeal  to 
class  prejudice,  and  this  objection  waa  sus- 
tained by  the  court  While  the  remarks  cov- 
ered by  the  first  objection  of  counsel  for  de- 
fendant were  vehement  and,  perhaps,  unnec- 
essarily severe,  we  cannot  say  as  a  matter 
of  law  that  there  was  not  some  basis  for 
them  in  the  testimony.  At  all  events  they 
did  not  go  beyond  the  very  common  measure 
of  denunciation  Indulged  in  by  attorneys  in 
the  heat  of  argument  The  objection  to  the 
remarks  embraced  in  the  second  exception 
on  this  subject  was  sustained  by  the  court, 
and  there  the  matter  rested;  counsel  for 
defendant  taking  no  exception  to  the  rulins 
of  the  court  and  not  asking  the  court  to  di- 
rect the  Jury  to  disregard  the  remarks  to 
which  they  objected. 

[S]  Further  remarks  of  counsel  for  plain- 
tiff along  the  same  line  appear  in  the 
transcript  of  testimony,  but,  not  being  made 
part  of  the  bill  of  exceptions,  will  not  be 
considered  here. 

While  it  must  be  conceded  that  the  testi- 
mony Introduced  by  defendant  was  strong: 
and,  ia  the  judgment  «f  the  writer,  tended 
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greatly  to  discredit  plaintiff's  theory  of  the 
case,  we  feel  ourselves  precluded  by  the  law 
from  disturbing  the  finding  of  a  Jury  upon 
testimony  the  value  and  effect  of  which  it 
was  their  exclusive  province  to  determine. 
The  Judgment  Is  affirmed. 

MOORE,  0.  J.,  and  BUENKTT  and  BEN- 
SON, JJ.,  concur. 


RAPP  V.  MUT.TNOMAH  COUNTY. 
(Supreme   Conrt  of  Oregon.     Oct   19,  1916.) 

1.  Counties  «=»210— Actions. 

Where  the  plaintiff  sues  under  the  Employ- 
era'  Liability  Act  (Laws  1911,  p.  16)  for  person- 
al injuries  sustained  while  an  employe  of  the 
county,  his  action  is  one  of  tort  resting  on  neg- 
ligence, and  will  not  be  heard,  as  the  county  can 
be  sued  only  under  section  358,  L.  O.  L.,  which 
permits  suits  against  a  county  on  its  contracts 
only. 

[Ed.  Note.— For  other  eases,  see  Counties, 
Cent  Dig.  {9  339,  340;  Dec.  Dig.  <8=»210.] 

2.  CotTNTBEs  €=209  — Liability  pob  Tobts  — 
Statute— Implied  Repeal. 

Section  358,  L.  O.  L.,  which  limits  actions 
against  a  county  to  causes  founded  on  contract, 
is  not  repealed  or  amended  by  implication  by  the 
Employers'  liability  Act,  which  fails  explicitly 
to  mention  counties,  since  repeals  by  implication 
are  not  favored. 

[Ed.  Note. — For  other  cases,  see  Counties, 
Cent  Dig.  {  338;  Dec.  Dig.  <S=>209.] 

3.  CowsTrronoNAii  Law  «=»70  —  Judicial 
Functions— Matters  of  Policy. 

Where  the  Legislature  failed  to  include 
counties  in  the  operation  of  the  Employers'  Lia- 
bility Act  the  courts  will  not  apply  the  act  to 
acticms  against  them,  although  as  a  matter  of 
policy  the  law  ought  so  to  be  applied. 

[Ed.  Note. — For  other  cases,  see  Constitutional 
T^aw,  Cent  Dig.  U  129-132, 137;  Dec.  Dig.  «s9 
70.1 

Department  1.  Appeal  from  Circuit  Court, 
Multnomah  County  ;  W.  N.  Gatens,  Judge. 

Action  by  Charles  Rapp  against  Multnomah 
County.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Reversed. 

The  plaintiff  was  employed  by  Multnomah 
County  in  repairing  the  approach  to  a  ferry 
maintained  by  the  county  across  the  Willa- 
mette river  at  Sellwood.  He  alleges  that  the 
task  In  hand  consisted  in  excavating  and 
grading  for  the  purpose  of  receiving  mud- 
sills on  which  to  lay  the  planking  for  the  ap- 
proach, and,  while  he  was  digging,  a  team 
driven  by  another  employ^  came  along  near 
the  pit  in  which  he  was  at  work,  and  one  of 
the  horses  fell,  striking  the  plaintiff,  and  in- 
flicting an  injury  for  which  he  would  recover 
damages.  It  is  charged  in  substance  that  the 
injury  was  caused  by  the  negligent  way  in 
which  the  team  was  managed,  and  that  the 
work  could  have  been  carried  on  with  safety 
by  requiring  the  teamster  to  keep  away  from 
dose  proximity  to  the  plaintiff.  A  demurrer 
to  the  complaint  was  overruled.  The  defend- 
ant answered,  denying  the  negligence  and  the 
injuries  averred,  and  interposed  the  defenses 
of  contributory  negligence,  negligence  of  a 


fellow  servant,  and  assumption  of  risk.  The 
answer  was  traversed  by  the  reply.  There 
was  a  Judgment  of  $100  for  the  plaintiff,  and 
the  defendant  appealed. ' 

Samuel  H.  Pierce,  of  Portland  (Walter  H. 
Evans  and  Arthur  A.  Murphy,  both  of  Port- 
land, on  the  brief),  for  appellnnt.  Isham  N. 
Smith,  of  Portland  (Lon  L.  Parker  and  Rich- 
ard Talboy,  both  of  Portland,  cm  the  brief), 
for  respondent 

BURNETT,  J.  (after  stating  the  facts  as 
above).  [1]  It  Is  necessary  only  to  consid- 
er the  pivotal  question  in  this  case.  It  is 
whether  or  not  the  Employers'  Liability  Act 
(Laws  1911,  p.  16)  applies  to  counties  in  this 

'  state.    The  plaintiff  declares  under  the  last 

clause  of  section  1  of  the  act,  reading  thus: 

"And   generally,   all   owners,   contractors,   or 

'  subcontractors,  and  other  persons  having  charge 
of,  or  responsible  for,  any  work  involving  a  risk 

I  or  danger  to  the  employte  or  the  jpublic,  shall  use 

'  every  device,  care  and  precaution  which  it  is 

,  practicable  to  use  for  the  protection  and  safety 

'  of  life  and  limb,  limited  only  by  the  necessity 
for  preserving  the  efficiency  of  the  structure,  ma- 
chine, or  other  apparatus  or  device,  and  without 
regard  to  the  additional  cost  of  suitable  material 
or  safety  appliance  and  devices." 

I      The  earlier  part  of  the  section  lays  its  in- 

1  Junction  upon — 

I  "all  owners,  contractors,  subcontractors,  corpo- 
rations or  persons  whatsoever  engaged  in  the 

I  construction,  repairing,  alteration,  removal  or 
painting  of  any  building,  bridge,  viaduct  or  other 

.  structure." 

I  A  statutory  duty  is  imposed  upk>n  the  per- 
I  sons  and  corporatlona  Included  within  the 
'  purview  of  this  statute.  Although  a  plaintiff 
may  be  in  the  employ  of  those  controlled  by 
the  law  at  the  time  of  receiving  an  injury, 
his  right  to  recover  does  not  depend  upon 
the  contract  of  employment  which  the  parties 
have  made,  tt  rests  solely  upon  the  legisla- 
tive mandate  the  violation  of  which  is  a  tort 
and  not  a  breach  of  the  contract.  The  law  is 
not  affected  by  the  contract  and  a  disobedi- 
ence of  the  statute  is  not  an  infraction  of  the 
agreement.  The  instant  case  is  an  action 
for  tort 

Section  358,  L.  O.  L.,  says: 
"An  action  may  be  maintained  against  any  of 
the  organized  counties  of  this  state  upon  a  con- 
tract made  by  such  county  in  its  corporate  char- 
acter, and  within  the  scope  of  its  authoiity,  and 
not  otherwise." 

These  are  plain  words,  and  exclude  an 
action  for  tort,  unless  the  right  to  maintain 
the  same  can  be  derived  from  the  Employers' 
Liability  Act    It  is  the  settled  rule  in  this 

'  state  that  neither  the  state  itself,  nor  one  of 
its  counties,  which  are  but  instrumentalities 

I  of  the  state  lu  exercise  of  its  sovereignty, 
can  be  sued,  unless  upon  express  permission 
giren  by  the  legislative  power  in  the  form  of 
a  statute  permitting  the  same.  Public  policy 
forbids  that  the  state  shall  be  made  a  defend- 
ant in  litigation  without  its  consent,  and  as 

I  counties  are  regarded  as  parts  of  the  govem- 
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ment  the  exemption  Is  In  good  reason  also 
extended  to  them,  unless  a  statute  exists  ex- 
pressly allowing  tbe  maintenance  of  actions 
against  them.  The  right  of  action  cannot  be 
grounded  upon  mere  Implication.  Tbe  state 
does  not  promulgate  its  own  laws  against  it- 
self or  against  its  governmental  subordinates, 
unless  it  Is  so  directly  declared  by  the  legls- 
lative  power  of  tbe  state.  A  statute  Imposing 
a  new  liability,  where  otherwise  none  would 
exist,  must  be  construed  strictly.  McFerren 
y.  Dmatilla  Co.,  27  Or.  311,  40  Pac.  1013; 
Jones  V.  Union  Co.,  63  Or.  566,  127  Pac  781, 
42  L.  R.  A.  (N.  S.)  1035,  note. 

[2]  Moreover  repeals  or  amendments  by  mere 
Implication  are  not  favored,  and  section  358, 
Ii.  O.  L.,  in  limiting  actions  against  a  county 
to  causes  founded  only  upon  a  contract  and 
"not  otherwise,"  cannot  be  held  to  be  repeal- 
ed or  amended  by  mere  inference  under  the 
Employers'  Liability  Act,  which  does  not  ex- 
plicitly mention  counties  as  within  its  scope. 
This  rule  Is  supported  by  the  following  au- 
thorities: Lewis'  Sutherland,  'Statutory  Con- 
struction (2d  Ed.)  {  014 ;  Templeton  v.  Linn 
Co.,  22  Or.  310,  29  Pac.  795,  15  L.  R.  A.  730; 
Seton  V.  Hoyt,  34  Or.  266,  00  Pac  967,  75 
Am.  St  Rep.  641.  43  L.  R.  A.  634 ;  Schroeder 
v.  Multnomah  County,  45  Or.  96,  76  Pac  772. 
The  Seton-Hoyt  Case  was  treating  of  the  lia- 
bility of  a  county  for  interest  on  a  claim 
against  It.  Mr.  Chief  Justice  Wolverton  used 
this  language: 

"Nor  is  the  state  within  the  purview  of  a  gen- 
eral law  regulating  the  rate  of  interest  upon 
money  due  or  to  become  due,  and  this  goes  upon 
the  ground  that  a  sovereign  is  not  bound  by  the 
words  of  a  statute  unless  It  is  expressly  named 
[citing  authorities].  That  tbe  county  is  but  the 
agent  or  instrumentality  of  the  state,  constitut- 
ed and  employed  essentially  for  tbe  promotion  of 
its  general  government,  and  therefore  subject  to 
like  rules  and  restrictions  governing  its  liabilities 
as  of  the  state,  there  can  be  no  controversy." 

[3]  Much  was  said  at  the  argument  to  the 
effect  that  the  county  ought  to  provide  for 
the  safety  of  its  employes  like  any  other  em- 
ployer, but  this  constitutes  only  moral  obli- 
gation, and  until  the  legislative  power  grants 
permission  to  sue  a  county,  which  is  one  of 
the  state's  governmental  instrumentalities, 
the  mere  ethical  duty  cannot  be  recognized 
by  the  Judiciary.  The  county  was  not  amen- 
able to  this  action.  It  was  error  to  overrule 
the  demurrer  to  the  complaint. 

The  judgment  of  the  circuit  court  Is  re- 
versed. 

MOOKE,  C.  J.,  and  McBRIDE  and  BEN- 
SON, JJ.,  concur. 


MONTESANO  LTJMBER  &  MFG.  CO.  v. 

PORTLAND  IRON  WORKS. 

{Supreme  Court  of  Oregon.     Oct.   19,  1915.) 

1.  Sai-ki  <8=»473  —  CoRDiTioNAi.  Sales  —  Re- 
cording—Placb  FOB  Recobding. 

Vnder  Rem.  A  Bal.  Code,  Wash.  {  3670, 
providing  that  articles  of  incorporation  shall 
gtnte  the  name  of  the  city,  town,  or  locality  and 


county  in  which  the  principal  place  «f  business 
of  the  company  is  to  be  located,  and  section 
3670,  providing  that  conditional  sales  shall  be 
absolute  as  to  purchasers  in  good  faith  unless 
within  ten  days  after  taking  possession  by  the 
vendee  a  memorandum  of  tbe  sale  shall  be  filed 
in  the  auditor's  office  of  the  county  wherein  the 
vendee  resides,  and  the  decisionB  of  the  Su- 
preme Court  of  Washington  tiiat  the  residence 
of  a  corporation  is  the  city  and  county  named 
in  its  articles  of  incorporation  as  its  principal 
place  of  business,  a  conditional  sale  to  a  Wash- 
mgton  corporation  of  machinery  and  equipment 
to  be  installed  in  a  sawmill  was  void  as  against 
a  purchaser  in  good  faith,  where,  though  the 
contract  was  recorded  in,  the  county  in  whidi  the 
sawmill  was  situated,  it  was  not  recorded  in  the 
county  designated  in  the  articles  of  incorpora- 
tion as  the  principal  place  of  business  oi  the 
corporation. 

[Ed.  Note. — For  other  cases,  see  Sales,  Gent 
Dig.  §f  1377-1390 ;  Dec  Dig.  «8=>473.] 

2.  Saixs  <$=>473  —  Conditionai.  Sales  — Rb- 

OOSDINO — "PDBOHASEB." 

Where,  under  a  lease  of  a  sawmill,  the 
lessee  was  to  pay  a  specified  monthly  rental,  and 
pay  $10,000  in  advance  in  machinery  and  eauip- 
ment,  and  it  was  provided  that  upon  the  installa- 
tion of  such  machfaiery  and  equipment  it  should 
be  and  become  the  property  of  the  lessor,  the 
title  to  tbe  machinery  and  equipment  vestud  in 
the  lessor  at  the  moment  it  was  installed  by  the 
terms  of  the  lease,  whether  or  not  it  was  so 
permanently  attached  to  the  building  as  to  be- 
come a  fixture,  and  the  lessor  was  a  "purchaser" 
thereof  within  Rem.  &  Bal.  Code  Wash,  f 
3670,  making  conditional  sales  absolute  as  to 
purchasers  unless  a  memorandum  of  the  sale  is 
filed  in  the  anditor's  oSice  of  the  county  of 
tbe  vendee's  residence. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  U  1377-1390;   Dec  Dig.  «=9473. 

For  other  definitions,  see  Words  and  Phrases, 
Eirst  and  Second  Series,  Purchaser.] 

3.  CouBTB  «=>7— Local  awd  Tbanbitobt  Ac- 
tions —  Actions  fob  Ikjtcbies  to  Rbai. 
Pbopektt. 

An  action  for  trespass  on  real  property  be- 
ing local,  an  action  for  an  injury  to  real  proper- 
ty in  the  state  of  Washington  cannot  be  main- 
tained in  the  courts  of  Oregon,  especially  in 
view  of  L.  O.  L.  S  42,  providmg  that  an  action 
for  injuries  to  real  property  shall  be  commenced 
and  tried  where  the  property  is  situated ;  this 
being  a,  tacit  recognition  of  the  common-law  rule 
as  to  this  class  m  actions. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  iS   14,  16,   22-31;    Dec   Dig.  <*=>7.] 

4.  CouBTs  «=»7— Local  and  Tbansitobt  Ac- 
tions —  Actions  fob  Injttrieb  to  Real 
Pbopebtt. 

A  complaint  alleged  tliat  plaintiff  owned  a 
sawmill  which  it  leased  to  certain  parties  who 
agreed  to  purchase  and  install  certain  machin- 
ery, tools,  etc.,  and  that  the  machinery,  when  so 
established,  shoold  become  a  part  of  the  realty 
and  the  property  of  plaintiff ;  that  for  the  pur- 
pose of  complying  with  tbe  lease  the  lessee's  as- 
signee purchased  of  defendant  certain  machin- 
ery, tools,  etc. ;  that  such  machinery,  tools,  etc., 
were  sold  and  delivered  to  the  assignee,  and  by 
the  assignee  duly  installed  in  the.  mill,  and  be- 
came a  part  thereof  and  affixed  and  attached 
thereto;  that  defendant  entered  upon  such  mill 
premises  and  tore  down  and  dismembered  the 
sawmill,  and  took  therefrom  such  machinery, 
tools,  etc,  which  were  then  necessary  for  the 
operation  of  the  mill,  and,  having  dismantled  the 
mill  and  torn  and  taken  therefrom  a  large 
amount  of  the  machinery,  tools,  etc,  took  away 
all  such  machinery,  tools,  etc ;  that  by  such  ac- 
tion the  sawmill  and  sawmill  plant  was  made 
useless  and  worthless,  and  it  had  become  impos- 
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gible  to  operate  it;  that  the  machinery,  tools, 
etc.,  vhich  defendant  left  in  the  mill  were  use- 
lees  and  practically  withoat  value;  and  that 
by  the  wrongful  and  unlawful  action  of  the  de- 
fendant plaintiff  had  been  damaged  in  the  sum 
of  ;iO,000.  There  was  no  allegation  that  the 
machinery  carried  away  was  of  any  particnlar 
value,  but  it  was  incidentally  stated  that  it  was 
of  great  value.  Plain  titC  Introduced  testimony 
as  to  the  effect  generally  upon  the  mill  of  the 
removal  of  the  machinery,  and  that  defendant 
cut  out  some  of  the  frames  and  timbers,  tore  np 
the  mill  in  a  general  way,  and  nearly  destroyed 
it  so  far  as  operating  was  concerned.  Beld, 
that  the  complaint  stated  a  cause  of  action  for 
an  injunr  to  real  property  within  the  rule  that 
such  actions  are  local,  and  not  a  cause  of  action 
to  recover  the  value  of  personal  property  taken 
and  converted  by  defendant,  and,  moreover,  the 
action  was  tiled  as  one  for  trespass  to  real  prop- 
erty. 

[Ed.  Note. — For  other  cases,  see  Courts,  Gent. 
Dig.  H  14,  16,  22-31;   Dec.  Dig.  «=»7.] 

6.  CouBTB  <S=>37— JuBiSDicsnofN— Waiveb   bt 
Failukb  to  Deiiub. 

Under  L.  O.  L.  |  72,  providing  that,  if  no 
objection  be  taken  either  by  demurrer  or  an- 
swer, defendant  shall  be  deemed  to  have  waived 
the  same,  excepting  only  the  objection  to  the 
jurisdiction  of  the  court  and  the  objection  that 
the  complaint  does  not  state  a  cause  of  action, 
an  objection  to  the  court's  jurisdiction  of  an  ac- 
tion for  injuries  to  real  property  in  another  state 
was  not  waived  by  the  failure  to  demur  to  the 
complaint,  but  might  be  raised  at  any  time. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent. 
Dig.  {{  147-149,  161,  158;    Dec.  Dig.  «=.37.] 

e.  COUBTS  *=»1  —  JUBISDICTION  —  "OlBOTnT 

COUBT." 

Under  the  constitutional  provision  investing 
the  circuit  courts  with  general  jurisdiction  to  be 
defined,  limited,  and  regulated  by  law,  such 
courts  are  common-law  courts,  and  any  extraor- 
dinary jurisdiction  not  in  the  course  of  the  com- 
mon law  must  come  from  either  the  Constitution 
or  the  statutes. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent. 
Dig.  II  1-4,  ft-9,  91-106;    Dec.  Dig.  «=3l.] 

7.  JtJDOMEWT  «S>260— OONFOBiaTT  TO  PUUD- 
INGS. 

In  an  action  for  an  injury  to  real  property 
by  removing  madiinery  from  a  savnnill,  plaintiff 
cannot  recover  for  the  taking  and  conversion  of 
personal  property. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  J  436;   Dec.  Dig.  «=>260.] 

Department  2.   Appeal  tram  Glrenlt  Court, 

HultDomab  County ;  George  N.  DetIb,  Judge. 
AcUon  by  the  Montesano  Lumber  &  Manu- 
facturing Company  against  the  Portland 
Iron  Works.  Judgment  for  plaintiff,  and 
defendant  appeals.    Action  dismissed. 

This  was  an  action  for  damages  begun  in 
the  circuit  court  of  Multnomah  county  upon 
a  complaint,  the  material  porticms  of  which, 
after  setting  up  the  fact  that  the  plaintiff  is 
a  corporation  organized  and  existing  under 
the  laws  of  Washington,  and  that  defend- 
ant is  an  Oregon  corporation,  may  be  stated 
as  follows: 

"That  at  all  of  the  times  herein  mentioned  the 
said  plaintiff  has  been  and  it  now  is  the  owner 
of  a  certain  sawmill  and  sawmill  site,  herein- 
after more  particularly  mentioned  and  describ- 
ed, and  located  in  the  county  of  Chehalis  and 
state  of  Washington,  and  immediately  to  the 
south  of  the  city  of  Montesano,  in  said  county, 


and  that  on  the  18th  day  of  May,  1911,  and 
prior  thereto,  there  was  located  on  the  said 
premises  a  sawmill,  vrith  sheda  and  other  build- 
ings, and  with  various  machinery  incidental 
to  the  operation  of  a  sawmill,  and  on  the  date 
last  above  mentioned  the  said  plaintiff  made  and 
entered  into  a  contract  and  lease  with  J.  W. 
Sumrall,  A.  B.  Crosierj  and  A.  K.  Foss,  where- 
in and  whereby  the  said  plaintiff  did  lease  and 
let  unto  the  said  Sumrall,  Crosier,  and  Foss  the 
said  premises  for  a  period  of  three  years,  and 
under  the  terms  of  the  said  instrument  the 
said  lessees  agreed  to  nurchase  and  install  on 
the  said  preimses  certain  valuable  machinery, 
tools,  implements,  and  appliances  therein  partic- 
ularly mentioned,  and  that  the  laid  machinery, 
etc.,  when  »o  eitaUithed,  thould  be  and  become 
a  port  of  the  taid  realty  and  a  part  of  the  aaid 
aammill  and  the  property  of  the  aaid  plaintiff; 
and  a  copy  of  tDhidh  taid  contract  and  lease 
it  hereunto  attached,  marked  Exhibit  A  and 
made  a  part  hereof ;  that  very  thorlly  after  the 
eweoution  of  the  taid  leate,  the  aaid  leiscea,  by 
and  with  the  content  of  the  said  plaintiff,  told 
and  aitiffned  taid  lease  to  the  Monteaano  Mill 
Company,  a  corporation  tinder  the  laws  of  the 
state  of  Washington." 

In  paragraph  3  it  is  asserted  that: 
The  Montesano  Mill  Company,  which  for  the 
purpose  of  avoiding  confusion  of  names  we  will 
hereinafter  style  the  tenant,  "for  the  purpose  of 
complying  with  the  terms  and  provinons  of  said 
lease,  •  •  •  purchased  of  defendant  certain 
machinery,  tools,  implements,  and  appliances 
mentioned  and  described  in  the  said  lease  [here 
follows  a  detailed  list  of  the  inachiner}[,  being 
identical  with  that  which  by  the  terms  of  its 
lease  the  tenant  was  obligated  to  place  in  the 
mill],  all  of  which  were  of  great  value;  that 
during  the  late  ipring  or  early  tummer  of  1911 
the  said  machiaery,  toolt,  ana  implements  and 
appKanoei  were  by  the  said  defendant  sold  and 
deUverei  to  the  taid  Montesano  Mill  Company, 
and  the  tame  was  thereafter  by  the  taid  oom- 
pany  duly  inttaiUed  «n  the  taid  mill  and  became 
a  part  of  the  taid  mill  and  mill  plant  and  affixed 
and  attaohei  thereto." 

Paragraph  4  alleges  a  forfeiture  of  the 
lease. 

Paragraph  6  is  as  follows: 

"That  on  or  about  the  day  of  — — , 

1918,  the  said  defendant,  acting  by  and  through 
its  officers,  agents,  and  employes,  did  unlawfully 
and  wrongfully,  and  ai^ainst  the  wishes  and  pro- 
testa  of  the  said  plaintiff,  enter  in  and  upon  the 
aforesaid  mill  premises,  and  did  unlawfully, 
and  againtt  the  withes  and  proteits  of  the  (oul 
ptotnti/f,  tear  down  and  ditotember  the  aaid  saw- 
mill, and  took  therefrom  the  maehinery,  tools, 
implements,  and  applianoet  which  it,  the  said 
defendant,  had  theretofore  sold  and  delivered  to 
the  said  Itontetano  MiU  Company,  and  which 
the  i<M<-name4  oompany  had  long  theretofore 
had  imitaXled  in  taid  miU,  and  which  ma<Ainery, 
toolt,  implements,  and  appliances  were  at  the 
time  of  the  unlawful  action  of^  the  said  defend- 
ant, neoettary  for  the  operation  of  tuch  mill, 
and  the  taid  defendant  after  ha/oinf  dismantled 
the  laid  miU  and  torn  and  taken  therefrom  a 
large  amount  of  the  machinery,  tools,  imple- 
ments, and  appliances,  did  take  away  to  places 
to  the  plaintiff  unknown  all  such  machinery, 
tools,  implements,  and  appliances,  all  of  which 
was  done  by  the  said  defendant  wrongfully  and 
unlawfully  and  against  the  express  wishes  and 
protests  of  the  said  plaintiff." 

The  sixth  paragraph  states: 

"That  by  the  unlawful  and  wrongful  action  of 
the  said  defendant  the  aaid  sawmill  and  sawmill 
plant  of  the  plaintiff  was  made  useless  and 
worthless,  and  it  has  been  impossible  to  operate 
the  said  sawmill  because  of  the  action  of  the 
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said  defendant,  and  the  machineir,  tools,  im- 
plements, and  appliances  which  the  said  defend- 
ant left  in  and  about  the  said  mill  were  useless 
and  practically  without  yalue,  and  that  by  the 
wrongful  and  unlawful  action  of  the  said  de- 
fendant as  aforesaid  the  said  plaintiff  has  been 
damaged  in  the  sum  of  $10,000." 

Defendant  answered,  admitting  its  corpo- 
rate existence  and  the  ownership  by  plaintiff 
of  the  sawmill  and  site  at  Montesano,  and 
denied  every  other  allegation  of  the  com- 
plaint By  way  of  further  defense  it  alleged 
that  in  the  months  of  May  and  June,  1911,  it 
agreed  to  sell  to  the  tenant  the  property 
described  In  the  complaint  by  a  conditional 
bill  of  sale.  The  substance  of  the  conditicmal 
bill  of  sale  was  that  the  defendant  should 
retain  the  ownership  of  the  machinery  until 
paid  for,  and  it  is  in  the  usual  form  of  such 
instruments.  The  answer  alleges  that  the 
tenant  has  never  paid  for  the  machinery  so 
delivered  to  it;  that  defendant  did  not  have 
any  notice  or  linowledge  of  the  terms  of  the 
lease  between  plaintiff  and  its  tenants  until 
long  after  the  conditional  bill  of  sale  was 
executed;  that  the  conditional  bill  of  sale 
recited  that  the  tenant  was  a  corporatlcHi  re- 
siding at  the  city  of  Montesano,  county  of 
Chehalls,  and  state  of  Washington ;  that  the 
principal  place  of  business  of  plaintiff  is  In 
Montesano,  Wash.;  that  plaintiff  did  not 
enjoin  nor  attempt  to  prevent  defendant  from 
running  said  property;  that  the  same  was 
never  in  possession  of  plaintiff,  and  was  re- 
moved with  its  consent;  that  the  tenant 
ordered  to  the  mill  in  machinery  and  other 
Improvements  property  which  cost  It  more 
than  118,000.  The  plaintiff  replied  to  the  new 
matter  in  the  answer  by  admitting  that  de- 
fendant, at  or  about  the  date  mentioned  in 
the '  complaint,  did  enter  into  some  kind 
of  a  contract  for  the  sale  of  certain  saw- 
mill machinery;  that  said  contract  was  re- 
corded in  the  office  of  the  county  auditor 
of  Chehalls  County,  Wash.;  that  suCb  ma- 
chinery was  placed  In  the  mill;  and  that 
it  constituted  a  part  or  all  of  the  machinery 
mentioned  in  the  alleged  conditional  sale  con- 
tract. The  following  allegations  and  denials 
then  follow: 

"That  at  the  time  of  the  giving  of  the  lease 
mentioned  in  the  complaint  herein  the  said  saw- 
mill plant  had  in  it  a  large  amount  of  regularly 
installed  machinery  ready  and  prepared  for  op- 
eration; that  when  the  said  Montesano  Mill 
Company  undertook  to  install  the  new  machin- 
ery provided  for  in  the  said  lease  and  particular- 
ly the  machinery  removed  by  the  defendant,  the 
former  machinery  in  the  mill  was  readjusted, 
parts  of  it  removed^  thrown  aside,  and  torn  to 
pieces,  in  order  to  install  and  put  in  operation 
such  new  machinery;  that  the  laid  Montesano 
Mill  Company,  under  and  iy  virtue  of  the  pro- 
viriont  of  the  »aid  lease,  and  for  the  purpose  of 
complt/ing  loitk  the  terms  thereof,  obtained  from 
the  said  defendant  the  machinery,  tools,  imple- 
ments, and  appliances  mentioned  and  described 
in  the  complaint  tiei-ein,  and  the  same  were  in- 
stalled in  the  plaintiff's  said  mill  and  mill  prem- 
ises and  became  a  part  of  the  fixed  and  siation- 
arij  property  of  the  said  mill  and  mill  property ; 
that  under  and  by  virtue  of  the  terms  of  the 
said  lease,  when  the  said  machinery,  etc.,  teas . 


installed,  it  became  and  remained  the  property 
of  the  said  plaintilf ;  that  under  and  by  virtue 
of  section  3(179  of  volume  2,  Remington  &  Ball- 
inger's  Annotated  Codes  and  tStatutes  of  the 
State  of  Washington,  being  a  part  of  the 
statutes  and  laws  of  the  state  of  Washing- 
ton, it  is  provided,  among  other  things,  that 
persons  desiring  to  form  a  corporation  under 
the  laws  of  the  state  of  Washington  shall 
make,  e.xecute,  and  acknowledge,  in  trii^- 
cate,  written  articles  of  incorporation,  one  copy 
of  wiiich  shall  be  filed  with  the  secretary  of  state 
of  Washington,  another  copy  of  which  shall  be 
filed  with  Che  county  auditor  of  the  county  in 
which  the  principal  place  of  liusiness  of  the  cor- 
poration is  intended  to  be  located,  and  the  third 
copy  to  remain  in  the  possession  of  the  corpora- 
tion, and  which  said  statute  further  provides 
that  the  articles  of  incorporation  shall  state, 
among  other  things,  'the  name  of  the  city,  town, 
or  locality  and  county  in  which  the  principal 
place  of  business  of  the  company  is  to  be  locat- 
ed' ;  that  the  articles  of  incorporation  so  exe- 
cuted and  filed  by  the  said  Montesano  Hill 
Company  expressly  provided  that  its  principal 
place  of  business  was  the  city  of  Seattle,  county 
of  King,  and  state  of  Washington ;  that  the 
mly  conditional  sale  contract  or  any  written 
contract  made  as  alleged  in  the  answer  or  other- 
wise between  the  defendant  and  the  said  Monte- 
sano Mill  Company  concerning  the  sale  and  pur- 
chase of  the  said  machinery  was  filed  with  the 
auditor  of  Chehalls  county,  and  that  no  such  in- 
strument was  at  any  time  within  the  time  pro- 
vided by  the  laws  of  the  state  of  Washington 
filed  or  recorded  in  the  office  of  the  auditor  of 
the  said  King  county,  which  was  the  principal 

Slace  of  business  and  residence  of  the  said 
lontesano  Mill  Company;  that  sections  3670 
and  3671  of  volume  2  of  the  said  Remington  A 
Ballinger's  Annotated  Codes  and  Statutes  of  the 
State  of  Washington  are  with  reference  to  the 
execution  and  filing  of  conditional  sale  contracts 
such  as  is  pleaded  in  the  answer  herein,  and 
which  said  section  3670  is  in  the  words  and 
figures  following,  to  wit:  'All  conditional  sales 
of  personal  property,  or  leases  thereof,  contain- 
ing a  conditional  right  to  purchase,  where  the 
property  is  placed  in  the  possession  of  the  ven- 
dee, shall  be  absolute  as  to  purchasers,  incum- 
brancers, and  subsequent  creditors  in  good  faith, 
unless  within  ten  days  after  taking  possession 
by  the  vendee  a  memorandum  of  such  sale,  stat- 
ing its  terms  and  conditions  and  signed  by  the 
vendor  and  vendee,  shall  be  filed  in  the  auditor's 
office  of  the  county,  wherein  at  the  date  of  the 
vendee's  taking  possession  of  the  property  the 
vendee  resides' —  •  •  •  that  the  Supreme 
Court  of  the  state  of  Washington,  which  Is  the 
highest  court  of  the  said  state,  has  by  its  deci- 
sions heretofore  rendered  decided  that  the  resi- 
dence of  a  corporation  under  the  provisions  of 
the  said  section  3670  is  the  city  and  county 
named  in  the  articles  of  incorporation  of  sucdi 
company  as  its  principal  place  of  business ;  thnt 
the  said  plainaff  at  the  time  of  the  purchase 
and  installation  of  the  machinery  mentioned  and 
described  in  the  complaint  here  had  no  knowl- 
edge whatsoever  that  the  said  Montesano  Mill 
Company  had  purchased  the  said  property  upon 
a  pretended  or  other  manner  of  conditional  sale, 
and  the  plaintiff  never  obtained  any  knowledge 
that  the  said  defendant  claimed  that  the  said 
machinery  was  sold  under  conditional  sale  until 
long  after  the  installation  of  the  said  machinery 
and  long  after  the  time  provided  by  the  statutes 
aforesaid  of  the  state  of  Washington  for  the 
filing  of  such  conditional  sale  contract;  that  if 
the  machinery  described  in  the  complaint  herein 
was  sold  upon  a  conditional  sale  contract,  as  al- 
leged in  the  answer,  the  same  was  and  is  void 
as  against  this  plainti^,  and  as  against  this 
plaintiff  and  the  defendant  the  plaintiff  becomes 
the  absolute  owner  of  the  said  machinery,  tools, 
implements,  and  appliances  immediately  Bpon 
the  installation  thereof  in  the  said  sawmill.'' 
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Upon  the  trial  the  court  Instructed  the 
jury  to  find  for  the  plaintiff  for  the  reason- 
able value  of  the  machinery  taken,  and  there- 
upon there  was  a  verdict  and  Judgment  In 
its  fa-vor  for  the  sum  of  f2,968,  from  which 
defendant  appeals. 

A.  King  "Wilson,  of  Portland  (Wilson,  Neal 
&  Rossman  and  George  F.  Hopkins,  Jr.,  all 
of  Portland,  on  the  brief),  for  appellant. 
J.  B.  Bridges,  of  Aberdeen,  Wash.  (Bridges 
&  Bruener,  of  Aberdeen,  Wash.,  and  Teal, 
Minor  &  Wlnfree,  of  Portland,  on  the  brief), 
for  respondent. 


McBRIDE^  J.  (after  stating  the  facts  as 
above).  [1,2]  Many  specifications  of  error 
are  assigned  in  the  abstract,  but  only  three 
are  specified  or  discussed  In  the  brief  or  at 
the  hearing,  and  we  shall  therefore  treat  the 
others  as  waived.  It  Is  admitted  that  the 
laws  of  the  state  of  Washington  require  that 
articles  of  Incorporation  shall  specify  the 
name  of  the  dty,  town,  or  locality  in  which 
the  principal  place  of  business  of  the  com- 
pany is  to  be  located,  and  it  is  shown  that 
the  articles  of  the  defendant's  vendee  so 
spedfled  Seattle,  in  King  county.  It  also 
appears  that  the  Supreme  Court  of  Washing- 
ton has  decided  that  the  residence  of  a  cor- 
poration Is  the  city  and  county  named  in 
the  articles  of  incorporation  as  Its  principal 
place  of  business.  It  is  shown  the  laws  of 
Washington  require  that  all  conditional  sales 
of  personal  property,  or  leases  thereof  coa- 
talnlng  a  c<Hidltlonal  right  to  purchase  when 
the  property  Is  placed  in  the  iwssesslon  of 
the  voidee,  shall  be  absolute  to  purchasers.  In- 
cumbrancers, and  subsequent  creditors  In  good 
faith,  unless  within  ten  days  after  the  taking 
of  possession  by  the  vendee  a  memorandum  of 
such  sale,  stating  Its  terms  and  conditions, 
shall  be  filed  In  the  auditor's  office  of  the 
county  wherein  at  the  date  of  vendee's  tak- 
ing possession  of  the  property  tne  vendee 
resides.  It  is  also  apparent  that  the  condi- 
tional bill  of  sale  was  never  recorded  In 
King  county,  the  vendee's  legal  residence, 
but  was  recorded  In  Chehalls  county,  where 
the  mill  was  situated.  From  these  facts  it 
follows  that,  tf  plalntiflC  is  a  purchaser  In 
good  l&ith,  the  conditional  bill  of  sale  is 
void  as  to  it,  and  it  was  the  owner  of  the 
maddnery  at  the  time  of  defendant's  alleged 
trespass.  It  Is  our  opinion  that  the  title  to 
the  property  vested  in  plaintiff  the  moment 
it  was  installed  in  the  mill.  There  was  no 
constructive  notice  arising  from  the  record- 
ing of  the  bUl  of  sale  in  the  wrong  county, 
and  there  Is  no  evidence  that  plaintiff  had 
any  actnal  notice  of  the  conditional  charac- 
ter of  the  transaction  until  nearly  a  year 
after  the  machinery  was  Installed.  The  pur- 
port of  the  lease  Is  that  the  lessee  shall  pay 
$300  per  month  as  rent  for  the  mill,  that 
$10,000  shall  be  paid  in  advance  In  machin- 
ery and  equlpm^it  to  consist  of  certain  arti- 


cles specified  In  ttie-  lease,  and  that  upon  the 
Installation  of  sudb  machinery  and  equip- 
ment it  shall  be  and  become  the  property 
of  the  lessor.  Aside,  therefore,  from  the 
question  of  whether  or  not  the  machinery 
was  so  permanently  attached  to  the  building 
as  to  become  a  fixture,  and  consequently  a 
part  of  the  realty,  it  became  plaintiff's  prop- 
erty by  the  terms  of  the  lease.  Plaintiff  was 
a  purchaser  within  the  meaning  of  the  stat- 
ute quoted.  The  consideration  paid  was  the 
giving  of  the  lease  and  putting  the  lessee  into 
possession  of  a  valuable  mill. 

[3]  So  far,  then,  plaintiff  has'  shown  a 
right  to  recover  damages  unless  defendant's 
contention  that  this  is  an  action  to  recover 
for  injuries  to  real  pr(^erty  has  been  sus- 
tained. It  is  the  almost  universal  holding  in 
this  country  that  an  action  for  trespass  on 
real  property  is  local,  and  can  be  maintained 
only  in  the  state  or  county  where  the  in- 
jury occurred,  and  that  a  court  foreign  to  the 
place  of  Injury  is  without  jurisdiction  to 
determine  such  a  controversy.  Such  was  the 
common-law  rule  as  Is  conclusively  demon- 
strated In  the  opinion  of  Lord  Chancellor 
Herschell  In  the  great  case  of  the  British 
South  Africa  Company  v.  Companhla  de 
Mocamblque,  [1S93]  App.  Cas.  602,  where  the 
whole  subject  was  thoroughly  gone  over  in 
view  of  supposed  changes  made  by  the  Eng- 
lish reformed  procedure.  In  the  United 
States  the  holding  to  the  same  effect  has  been 
almost  unanimous.  EUenwood  v.  Marietta 
Chair  Company,  158  U.  S.  106,  15  Sup.  Ct 
771,  39  Li.  Kd.  913,  was  a  case  practically  co- 
inciding with  the  case  at  bar.  The  complaint 
alleged  that  on  January  1,  1875,  and  on  di- 
vers other  days,  etc.,  sundry  persons,  know- 
ing the  land  and  timber  thereon  to  be  the 
plaintiff's  property,  without  any  right  or 
authority  from  him,  and  at  the  Instance  and 
for  the  use  and  benefit  of  the  defendant,  cut 
down,  removed,  and  sawed  Into  logs  a  large 
quantity  of  the  timber,  and  the  defendant, 
knowing  the  logs  to  be  cut  from  the  land, 
and  both  land  and  logs  to  be  Bailey's  prop- 
erty, took  the  logs  Into  Its  possession  and 
converted  them  to  its  own  use.  There  was 
no  demurrer  or  plea  to  the  jurisdiction,  and 
an  answer  was  filed  to  the  merits,  but 
thereafter  the  court  ordered  that  the  action 
be  abated  and  stricken  from  the  docket  Up- 
on the  appeal  Justice  Gray  said: 

"Various  grounds  taken  by  the  defendant  in 
error  in  support  of  the  judinnent  below  need  not 
be  considered,  because  there  is  one  decisive  rea- 
son against  the  maintenance  of  the  action.  By 
the  law  of  England,  and  of  those  states  of  the 
Union  whose  jurisprudence  is  based  upon  the 
common  hiw,  an  action  for  trespass  upon  land, 
like  an  action  to  recover  the  title  or  the  poases- 
•ion  of  the  land  itself,  is  a  local  action,  and 
can  only  be  brought  within  the  state  in  which 
the  land  lies.  Livinftston  v.  Jefferson,  1  Brock. 
203  [Fed.  Cas.  No.  8.4111 :  McKenna  v.  Fiak, 
1  How.  241,  247  [11  L.  Ed.  117];  Northern  In- 
diana Railroad  v.  Michigan  Central  Railroad, 
15  How.  2.'{3.  242.  251  fl4  U  Ed.  674] :  Hnnt- 
inrton  V.  Attrill.  146  TT.  S.  657,  659.  670  [13 
&ap.  Ct.  224,  36  L.  Ed.  1123];  Britis)i  South    ^ 
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Africa  Oo.  T. CompcmhlB  de Ho<!ambigiicL[189S] 
App.  Cas.  602;  Crarin  v.  Lorell,  88  K.  Y:  268: 
AlUn  T.  Connecticut  River  Ca,  160  Mass.  660 
{23  N.  B.  681,  6  L.  R.  A.  416];  Thayer  v. 
Brooks,  17  Ohio,  489,  492  r49  Am.  Dec.  474] ; 
Kinkead's  Code  Pleading,  {  36.  The  original  pe- 
tition contained  two  counts,  the  one  for  trespass 
upon  land,  and  the  other  for  taking  away  and 
converting  to  the  defendant's  use  personal  prop- 
erty ;  and  the  cause  of  action  stated  in  the  sec- 
ond count  ml^ht  have  been  considered  as  tran- 
sitory, although  the  first  was  not.  McKenna  y. 
Fisk,  above  cited;  Williams  v.  Breedon,  1  Bos. 
iS:  Pul.  329.  But  the  petition,  as  amended  by 
the  plaintiff,  on  motion  of  the  defendant,  and 
b^  order  and  leave  of  the  court,  contained  a 
single  count,  alleging  a  continuing  trespass  upon 
the  land  by  the  defendant,  through  its  agents, 
and  its  cutting  and  conversion  of  timber  grow- 
ing thereon.  This  allegation  was  of  a  single 
cause  of  action,  in  which  the  trespass  upon  the 
land  was  the  principal  thing,  and  the  conversion 
of  the  timber  was  incidental  only,  and  could  not, 
therefore,  be  maintained  by  proof  of  the  con- 
version of  personal  property  without  also  prov- 
ing the.  trespass  upon  real  estate.  Cotton  t. 
United  States,  11  How.  229  113  L.  Ed.  675] ; 
Eamea  v.  Prentice,  8  CTush.  [Mass.]  337 ;  Howe 
v.  Willson,  1  Denio  [N.  T.]  181 :  Dodge  v.  Col- 
by, 108  N.  Y.  446  [16  N.  B.  703] ;  Merriman  v. 
McCormick  Co.,  86  Wis.  142  [56  N.  W.  743]. 
The  entire  cause  of  action  was  local.  The  land 
alleged  to  have  been  trespassed  upon  being  in 
West  Virginia,  the  action  could  not  be  maintain- 
ed in  Ohio.  The  Circuit  Court  of  the  United 
States  sitting  in  Ohio  had  no  jurisdiction  of 
the  cause  of  action,  and  for  this  reason,  if  for 
no  other,  rightly  ordered  the  case  to  be  stricken 
from  Its  docket,  although  no  question  of  juris- 
diction had  been  made  by  demurrer  or  plea. 
British  South  Africa  Co.  v.  Companhia  de 
Mocambique,  [1893]  App.  Cas.  602,  621 ;  Weid- 
ner  v.  Rankin,  26  Onio  St  522 ;  Younntown 
V.  Moore,  80  Ohio  St  133;  Ohio  Rev.  Stat  i 
5064." 

Other  cases  to  the  same  effect  are  Dn 
Breuil  V.  Pennsylvania  Co.,  130  Ind.  137,  29 
N.  E.  909;  Brown  r.  Irwin,  47  Kan.  60,  27 
Pac.  184;  Morris  v.  Mo.  Pac.  By.  Co.,  78 
Tex.  17,  14  S.  W.  228,  9  L.  R.  A.  349,  22  Am. 
St  Rep.  17;  Hill  v.  Nelson,  70  N.  J.  Law, 
376,  67  Atl.  411 ;  Karr  v.  N.  Y,  J.  F.  Co.,  78 
N.  X  Law,  198,  73  Atl.  132 ;  AlUn  ▼.  Connee- 
tlcnt  River  Lumber  Co.,  150  Mass.  660,  23 
N.  E.  581,  6  L.  R.  A.  416 ;  Smith  v.  Southern 
Ry.  Co.,  136  Ky.  162,  123  S.  W.  678,  26  L.  R. 
A.  (N.  S.)  927.  In  a  note  to  the  latter  case, 
as  rei)orted  In  L.  R.  A.,  Is  found  cited  ft  great 
number  of  authorities  holding  the  views 
above  Indicated;  and,  since  the  common  law 
prevails  In  this  state,  except  where  modified 
by  statute  or  unadapted  to  our  conditions, 
which  Is  not  the  case  here,  we  feel  constrain- 
ed to  follow  this  construction.  A  contrary 
view  Is  taken  by  the  Supreme  Court  of  Min- 
nesota in  Little  v.  Chicago,  etc.,  Ry.,  66 
Minn.  48,  67  N.  W.  846,  33  L.  R.  A.  423,  60 
Am.  St  Rep.  421.  The  opinion  Is  strong  and 
plausible,  but  It  Is  by  a  divided  court,  and 
the  dissenting  opinion  by  Justice  Buck,  pre- 
senting strong  and  cogent  reasons  why  the 
rule  of  the  common  law  should  be  adhered 
to,  among  other  things,  observes: 

"As  a  matter  of  policv,  dtizens  of  other  states 
should  not  be  permitted  the  use  of  our  courts  to 
redress  wroni^  and  injuries  to  real  property  com- 
mitted within  their  own  territory.  That  is  not 
what  onr  courts  were  created  or  organized  for. 


Nonresidents  should  not  be  Invited  to  bring  to 
our  courts  litigation  arising  over  injuries  to  real 
property  outside  of  our  territorial  limits.  Cer- 
tainly there  'is  nothing  in  our  Constitution  or 
laws  which  justifies  them  in  Imposing  the  burden 
of  maintaimng  courts  at  our  expense  for  their 
use  and  benefit  Protection  of  onr  own  citizens 
is  the  primary  object  and  duty  of  our  own 
courts,  and  it  is,  to  say  the  least  a  very  generous 
and  liberal  interpretation  of  the  law  which  ac- 
cords to  suitors  residing  in  other  states  the  right 
to  litigate  in  our  courts  questions  of  injury  to 
real  estate  there  situate,  while  the  courts  of  tnose 
states  reject  the  claim  of  our  own  citizens  to  liti- 
gate there  injury  to  real  estate  situate  here, 
notably  the  adjoining  state  of  Wisconsin,  which 
adjoins  onr  state,  and  where  the  subject-matter 
of  tills  litigation  is  situated.  It  is  clearly 
against  our  interests  that  those  living  In  the 
state  of  Wisconsin  near  the  division  line  should 
be  encouraged  in  this  class  of  litigation  because 
our  laws  may  be  more  favorable  as  to  the  rules 
of  evidence,  or  for  any  other  cause,  and  thus 
necessitate  taxation  of  our  people  that  nonresi- 
dents may  have  a  forum  to  litigate  that  which 
ought  to  be,  and  is,  a  local  action  in  the  state  of 
Wisconsin.  Onr  citizens  have  no  such  right  in 
the  courts  of  Wisconsin.  Comity  should  be  re- 
ciprocal, and  this  can  be  more  properly  obtained 
by  legislative  enactments  of  the  respective  states 
than  by  an  interpretation  in  direct  conflict  witii 
the  almost  universal  judicial  decisions  elsewhere. 
But  I  should  seriously  doubt  the  wisdom  of  any 
such  enactment  It  might,  perhaps,  prevent 
the  miscarriage  of  justice  in  some  cases,  but  it 
would  aid  such  miscarriage  in  many  instances." 

Further  on  In  the  opinion  the  same  justice 
observes: 

"Again,  suppose  the  courts  of  California 
should  adopt  the  doctrine  of  the  majority  opin- 
ion, and  one  of  our  citizens  should  visit  that 
state  for  pleasure,  health,  or  business,  and  is 
there  sued  by  some  one  cliiiming  that  lands  be- 
longing to  him  situate  here  have  been  damaged 
by  such  citizen  of  Minnesota,  would  it  not  seem 
a  miscarriage  of  justice  that  the  trial  in  such 
case  must  take  place  thousands  of  miles  away 
from  the  man's  home,  and  from  the  situs  of  the 
property  alleged  to  have  been  injured?  The 
hardship  of  such  a  proceeding  would  seem  to  be 
intolerable,  and  I  cannot  give  my  assent  to  any 
such  doctrine,  whatever  may  be  the  rule  as  to  the 
trial  of  actions  upon  voluntary  contracts  be- 
tween parties ;  and  I  prefer  that  the  rule  should 
be  that  for  injuries  to  real  property  the  juris- 
diction of  our  courts  should  only  be  coextensive 
with  its  territorial  sovereignty." 

In  short,  there  Is  no  such  preponderance 
of  calamities  arising  from  adherence  to  the 
oommon-law  rule  as  wonld  justify  this  court 
in  Judicially  repealing  it  Once  the  bars  are 
let  down  citizens  of  New  York  temporarily 
sojourning  In  Portland  may  litigate  In  our 
conrts  and  at  the  expense  of  our  taxpayers 
canses  of  action  for  Injuries  to  real  property- 
situated  In  their  home  state  Just  as  a  citizen 
of  Minnesota  could,  under  the  case  above 
dted,  sne  a  citizen  of  Oregon  passing  through 
St  Paul  on  his  way  East  for  injuries  to  real 
property  sltaated  In  Portland,  and  compel 
him  to  bring  his  witnesses  many  hundred, 
miles  to  defend.  The  fact  generally  is  that 
witnesses  to  inj'uries  to  real  property  must 
usually  be  obtained  in  the  vicinity  of  the 
place  where  the  injury  occurred,  and  such 
locality  Is  therefore  the  natural  and  logical 
place  for  trial.  Instances  may  occur  where 
a  person  having  no  property  In  a  state  may- 
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commit  an  Injury  to  real  proi)erty  therein 
and  leare  the  state,  thereby  defeating  a  re- 
coTery,  bnt  It  is  rarely  the  case  that  serious 
Injoiy  may  be  perpetrated  with  such  expedi- 
tion and  secrecy  as  to  prevent  an  action  be- 
ing begun  and  serTlce  of  summons  upon  him. 
The  present  cose  Is  a  fair  illustration  of  this. 
The  defendant  -went  openly  and  consumed 
Beveral  days  In  taking  the  machinery  out  of 
the  Tnin  The  plaintiff  was  there  and  knew 
defendant  was  removing  it,  and  could  have 
enjoined  It  before  any  great  damage  had 
been  done,  or  could  have  replevined  the  ma- 
chinery before  it  was  shipped;  bnt,  instead 
of  doing  this,  it  contented  itself  with  serving 
a  written  protest  and  permitted  the  spolia- 
tion to  go  on.  If  it  slept  on  its  rights,  it 
should  not  now  be  heard  to  complain  that  it 
has  lost  its  remedy,  which,  as  we  shall  pres- 
ently show,  it  has  not  so  far  as  an  action  of 
trover  wlU  give  it  a  remedy. 

[4]  In  this  connection  we  will  consider  the 
contention  of  plaintiff  that  this  is  not'  an  ac- 
tion for  injury  to  real  property,  but  to  re- 
cover the  value  of  personal  property  taken 
and  converted  by  defendant.  It  may  be 
premised  that  every  complaint  must  proceed 
niN>n  a  theory  and  must  be  good  upon  that 
theory,  or  it  will  be  tnsnfSclent,  and  no  re- 
covery can  be  had  upon  a  theory  different 
from  that  upon  which  the  pleading  is  fram- 
ed. 31  Cyc.  116.  This  complaint  is  founded 
upon  the  theory  that  the  machinery  was  by 
the  terms  of  the  lease  to  become  part  of  the 
mill,  and  therefore  realty,  and  that  it  was 
actually  so  attached  as  to  become  realty,  in 
consequence  of  which  plaintiff's  damage,  con- 
sidered as  a  whole,  comes  about  because  the 
mill  is  rendered  less  valuable  in  the  sum  of 
$10,000  by  reason  of  plaintiff's  trespass. 
There  Is  no  allegation  that  the  machinery 
was  of  any  particular  value.  It  is  inciden- 
tally said  that  It  was  of  great  value,  which 
Is  a  mere  formal  allegation  and  might  mean 
$5  or  $10,000.  Such  an  allegation  in  an  ac- 
tion of  trover  might  be  good  after  verdict, 
but  it  is  usual  in  such  an  action  for  the  com- 
plaint to  state  the  reasonable  value  of  the 
goods  converted,  and  its  absence,  taken  with 
the  otlier  allegations  hereinafter  noticed, 
tends  to  show  the  theory  upon  which  the 
complaint  is  drawn.  We  have  italicized  cer- 
tain allegations  of  the  complaint  and  reply 
which  farther  serve  to  characterize  the  com- 
plaint as  an  action  for  trespass  quare  clans- 
am  freglt.  Thus  it  is  alleged  that  the  agree- 
ment with  the  tenant  was:  < 

"That  the  said  macbinery,  etc.,  when  so  es- 
tablished, should  be  and  become  a  part  of  the 
said  realty  and  a  part  of  said  sawmill  and  the 
property  of  the  said  plaintiff »  *  *  *  that  the 
same  was  thereafter  by  the  said  company  duly 
installed  in  the  said  mill  and  became  a  part  of 
the  said  mill  and  mill  plant  and  affixed  thereto." 

It  Is  further  alleged  therein: 

That  the  defendant  did  wrongfully  and  unlaw- 
fnlly  "tear  down  and  dismember  the  said  saw- 
mill and  took  therefrom  the  machinery,  tools, 
and  appliances,"  etc. 


It  is  also  stated: 

That  by  said  wrongful  action  "the  said  sawmill 
and  sawmill  plant  of  plaintiff  was  made  useless 
and  worthless,  and  it  has  been  impossible  to  op- 
erate the  said  sawmill  because  of  the  action  of 
the  said  defendant,  and  the  machinery,  tools, 
implements,  and  appliances  which  the  said  de- 
fendant left  in  and  about  the  said  mill  were  use- 
less and  practically  without  value,  and  that  by 
the  wrongful  and  unlawful  action  of  the  said  de- 
fendant as  aforesaid  the  said  plaintiff  has  been 
damaged  in  the  sum  of  $10,000." 

Now,  If  this  does  not  state  a  plain  cause 
of  action  for  ruining  a  mill  by  tearing  out 
machinery  which  was  so  attached  as  to  form 
part  of  the  realty,  and  thereby  rendering  the 
mUl  useless.  It  would  be  di£Bcult  to  frame 
a  complaint  that  would  state  such  a  cause 
of  action.  In  what  way  was  plaintiff  dam- 
aged? The  answer  is,  by  defendant  render- 
ing its  mill  useless.  How  did  defendant  ren- 
der the  mill  useless?  The  r%ply  follows,  by 
tearing  out  and  removing  machinery  attach- 
ed to  and  part  of  the  realty,  so  that  it  could 
no  longer  be  operated.  The  complaint  here 
states  a  much  stronger  case  of  trespass 
quare  clausum  fregit  than  the  case  of  Ellen- 
wood  V.  Marietta  Chair  Co.,  supra.  As  show- 
ing the  theory  upon  which  the  case  was 
tried,  It  may  be  observed  that  plaintiff  intro- 
duced testimony  as  to  the  effect  generally 
upon  the  mill  as  such  by  reason  of  the  tak- 
ing out  of  the  machinery,  and  plaintiff's  wit- 
nesses averred  that  in  removing  it  d^endant 
cut  out  some  of  the  frames  and  some  of  the 
timbers,  tore  up  the  mill  in  a  general  way, 
and,  in  fact,  nearly  destroyed  It  so  far  as 
operating  was  concerned.  It  Is  plain  that 
.up  to  the  time  the  court  instructed  the  Jury 
the  case  was  presented  and  tried  as  a  case 
of  trespass  upon  real  property.  We  con- 
clude, therefore,  that  the  case,  both  upon  the 
pleadings  and  upon  the  theory  upon  which 
the  evidence  was  Introduced,  was  one  for  In- 
Jury  to  realty,  and  therefore  beyond  the  Ju- 
risdiction of  the  court  to  try. 

[S,  6]  It  is  claimed,  however,  that  the  Ju- 
rlsdictioual  question  was  waived  by  the  fail- 
ure to  demur  to  the  complaint.  Section  72 ; 
U  O.  U,  iiroTides: 

"If  no  objection  be  taken,  either  by  demurrer 
or  answer,  the  defendant  shall  be  deemed  to 
have  waived  the  same,  excepting  only  the  objec- 
tion to  the  jurisdiction  of  the  court,  and  the  ob- 
jection that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action." 

So  that,  where  the  complaint  shows,  as  it 
does  here,  a  case  without  the  Jurisdiction  of 
the  court  to  try,  that  fact  may  be  raised  at 
any  time.  Under  the  common  law,  as  shown, 
the  court  had  no  Jurisdiction  to  try  a 
case  of  this  character,  and  there  Is  no  stat- 
ute granting  that  Jurisdiction.  Our  Consti- 
tution Invests  the  circuit  courts  with  gen- 
eral Jurisdiction  "to  be  defined,  limited,  and 
regulated  by  law."  They  are  common-law 
courts,  and  any  extraordinary  Jurisdiction 
not  in  the  course  of  the  common  law  must 
come  from  either  the  Constitution  or  the 
statutes.    The  only  statute  defining,  limiting, 
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or  regulatliig  thalr  Jnrlsdlctioii  In  actions  re- 
garding real  estate  is  section  42,  L.  O.  L., 
wbicb,  among  other  things,  provides  that  an 
action  for  injuries  to  real  property  shall  be 
commenced  and  tried  where  tlie  property  is 
situated.  This  section  is  both  a  definition 
and  a  limitation  of  the  jurisdiction  of  the 
courts  of  this  state  In  reference  to  the  trial 
of -this  class  of  actions;  the  subject-matter, 
the  real  property  injured,  must  lie  within  the 
boundaries  of  the  county  where  the  action  is 
commenced,  and  the  fact  tliat  the  section 
quoted  makes  no  provision  for  the  venue  of 
such  cases  where  the  injury  occurred  in  an- 
other state  is  in  itself  a  tacit  recognition  of 
the  common-law  rule  heretofore  discussed. 
In  Bliss  on  Code  Pleading,  i  406,  In  discuss- 
ing the  objection  "that  the  court  has  no  Ju- 
risdiction over  the  subject  of  the  action,"  it 
is  stated  that  It  is  a  fatal  objection,  and 
cannot  be  waived  by  the  party,  but  may  be 
raised  at  any  stage  of  the  proceedings,  and, 
after  giving  several  instances  where  this  de- 
fect arises,  the  author  says: 

"Bat  this  want  of  jarisdiction  will  more  com- 
monly appear  in  local  as  distingniabed  from 
transitory  actions." 

Sentenls  v.  Ladew,  140  N.  Y.  463,  35  N. 
E.  650,  37  Am.  St  Rep.  660,  is  dted  by  plain- 
tiff as  holding  a  ccmtrary  doctrine.  While 
there  are  expressions  In  the  opinion  which 
Indicate  the  court  was  of 'the  opinion  tlmt 
jurisdiction  had  been  waived  by  the  defend- 
ant's having  answered  to  the  merits,  the 
question  was  not  directly  involved.  In  that 
case  the  plaintiffs  bad  brought  an  action  in 
New  York  for  trespass  to  land  situated  in 
Tennessee.  When  the  case  was  called  for 
trial,  the  plaintiffs  failed  to  appear,  and  a 
large  sum  waB  assessed  against  them;  as 
costs.  They  then  appeared  and  moved  to  set 
aside  the  judgment  for  costs  on  the  ground 
that  the  action  whldi  they  had  instituted 
was  local,  and  that  the  court  had,  therefore, 
no  jurisdiction  to  award  costs  against  them. 
Among  other  things  the  court  said: 

"We  entertain  no  doubt  that  the  Supreme 
Court  had  jurisdiction  to  render  the  judgment 
awarded  in  this  action.  Under  the  Constitution 
it  has  general  jurisdiction  in  law  and  equity, 
and  of  the  class  of  actions  to  which  this  cause  be- 
longs. It  is  not  prohibited  by  any  statute  from 
entertaining  jurisdiction  of  a  suit  for  damages 
for  injuries  to  real  prtmcrty  In  another  state. 
As  was  stated  by  Judge  Earl  in  Cragin  v.  Lovell, 
88  N.  Y.  258:  'It  is  a  general  rule  of  law  that 
actions  for  injuries  to  real  property  must  be 
brought  in  the  forum  rei  sits,  and  this  rule  of 
law  has  been,  so  far  as  I  can  discover,  uniformly 
sanctioned  and  upheld  in  this  state.'  But  a 
party  may  waive  a  rule  of  law  or  a  statute,  or 
even  a  constitutional  provision  enacted  for  iiis 
benefit  or  protection,  where  it  is  exclusively  a 
matter  of  private  right,  and  no  considerations 
of  public  policy  or  morals  are  involved,  and 
having  once  done  so,  be  cannot  subsequently  in- 
voke its  protection.  Lee  v.  Tillotson,  24  TV  end. 
337  [35  Am.  Dec  624] ;  Embury  v.  Conner,  3 
N.  YL  511  [53  Am.  Dec.  325] ;  In  re  Cooper, 
03  N.  Y.  507.  If  the  court  acquires  jurisdiction 
of  the  persons  of  the  parties  by  due  personal 


service  of  process,  or  by  their  voluntary  ap- 
pearance and  submission  to  its  jurisdiction,  and 
the  defendant  makes  no  objection  to  the  author- 
ity of  the  court  to  bear  the  cause,  and  the  par- 
ties proceed  to  a  trial  upon  the  merits,  the  judg- 
ment rendered  would  be  neither  void  nor  void- 
able for  want  of  jurisdiction,  but  would  be  bind- 
ing and  conclusive  upon  the  parties.  *  *  *  It 
would  be  an  intolerable  abuse  of  the  process  of 
the  court  if  the  plaintiff  could  be  permitted  to 
select  his  tribunal  and  summon  his  adversary  be- 
fore At,  and,  when  defeated  in  the  cause,  be  heard 
to  say  that  the  action  was  not  cognizable  by 
the  court,  and  that  the  judgment  which  it  had 
rendered  was  a  nullity.  It  mlKht  be  different  if 
the  court  was  one  whose  jarisdiction  was  ex- 
pressly limited  by  statute,  or  there  was  some 
statutory  inhibition  of  jurisdiction  in  a  given 
case  or  class  of  cases,  llien  consent  even  might 
not  confer  jurisdiction." 

The  court  was  right  In  reqoirlng  the  plain- 
tiff to  pay  costs,  but  the  result  of  its  opin- 
ion, viewed  apart  from  the  concrete  case 
there  presented,  would  permit  two  citizens 
of  Great  Britain  to  litigate  in  New  York  con- 
cerning the  rights  of  property  situated  in. 
Germany.  This  might  be  vastly  convenient 
just  at  present,  but  it  la  submitted  that 
would  be  rather  a  severe  tax  <m  the  comity 
of  courts.  The  holding  is  directly  contrary 
to  the  view  taken  by  the  Supreme  Court  of 
the  United  States  in  Sentenls  v.  Ladew, 
supra,  which  case  we  arc  disposed  to  follow. 

[7]  We  do  not  wish  to  be  understood  as 
holding  that  the  plaintiff  cannot  recover  in 
the  courts  of  this  state  in  an  action  for  the 
trover  and  conversion  of  the  machinery  re- 
moved. We  think  the  t>etter  authorities  In- 
dicate that  it  can.  Stone  v.  United  States. 
167  U.  S.  178, 17  Sup.  Ct.  778,  42  L.  Ed.  127 : 
McGonigle  v.  Atchison,  33  Kan.  726,  7  Pac 
550.  What  we  do  decide  Is  that  a  party 
cannot  bring  an  action  to  recover  damages 
for  injury  to  real  property  and  recover  for 
the  taking  and  conversion  of  personal  prop- 
erty. 

The  action  will  be  dismissed  without  prej- 
udice. 

MOOKE,  C.  J.,  and  BEAN  and  HABRIS, 
JJ.,  concur. 


MAOKAY  v.  COMMISSION  OP  THE  PORT 
OF  TOLKDO. 

(Supreme  Coart  of  Oregon.     Oct.  10,  1015.) 

1.  Masteb  and  Sebvart  «=»87— Euploters' 
LiADiLiTT  Act— Scope— Injuries. 

Employers^  Liability  Act  (Laws  1011,  p. 
16)  I  1,  requiring  all  persons  having  charge  of 
or  responsible  for  any  work  involving  danger 
to  the  emijloyg  to  use  every  device  and  precau- 
tion practicable  for  the  safety  of  life  and  limb, 
the  final  clause  of  which  declares  that  general- 
ly all  owners  or  contractors  having  charge  of 
such  work  shall  use  sueb  devices,  etc.,  is  not 
restricted  to  the  particular  persons  mentioned 
in  the  iirst  part  of  the  section,  but  extends  the 
scope  of  the  statute  to  oil  persons  having  charge 
of  or  responsible  for  any  work  involving  risk 
or  danger  to  employes. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  9ent.  Dig,  j  138 ;   Dec  Dig.  <=a87.] 
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2.  Hastes  ard   Seetant  <S=3286— Qttkstion 

FOB   JVBT— DANQEBOUB   WOBK. 

Under  sach  act  the  question  whether  the 
work  inyolved  a  danger  is  one  of  fact  to  be  de- 
termined by  the  jury,  rather  than  a  question 
ot  law. 

[Ed.  Note. — For  other  casesi,  see  Master  and 
Servant.  Cent  Dijr.  f S  1001,  1000,  1008,  1010- 
1015,  1017-1033,  1036-loS,  1044,  1046-1050; 
Dec  Dig.  <8=»286.] 
S.  Municipal,  Cobfobations  «=3733— Achou 

— GOVEBNUENTAL     OB    MlNISTKIUAL    DlTTY— 

Ikpbovekent   or   BivEB— "Otiieb   Public 

CORPOBATIONS." 

tinder  L.  O.  I/,  i  358,  providing  that  an 
action  may  be  maintained  against  any  coun- 
ty and  against  any  of  the  other  public  corpora- 
tions mentioned  in  section  357,  in  its  corporate 
character  and  within  the  scope  of  its  authority, 
or  for  an  injury  arising  from  some  act  or  omis- 
sion of  such  other  public  corporation,  a  munio- 
ipal  corporation  designated  a  port,  organized  un- 
der li.  O.  Ia  H  6114-6125,  is  within  the  dasa 
of  "the  other  public  corporations,"  and  in  the 
execution  of  the  actual  work  of  improving  a 
public  highway,  a  river,  was  liable  for  injury 
to  an  employ^  from  the  breaking  of  an  old, 
worn  ladder  furnished  as  part  of  the  equip- 
ment of  a  dredger. 

[Ed.  Note. — For  other  cases,  sec  Municipal 
Corporations,  Cent.  Dig.  fS  1547-1549,  1561; 
Dec.  Dig.  <8=s>733.] 

4.  Masteb  and  Sebvant  9=387— SjIifloyebs' 

LlABILITT     Act— ElCPI/OTEBB     LIABLE— MU- 
lilCIPAL  COBPOBATION. 

A  municipal  corporation  designated  a  port, 
incorporated  under  U  O.  L^  §$  6114-6125,  and 
liable  at  common  law  for  iniory  to  employSs 
while  engaged  in  actual  ministerial  work,  was 
subject  to  the  provisions  of  the  Employers  Lia- 
bility Act. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  i  138;    Dec.  Dig.  «=>87.] 

5.  Tbial  i3=>260— Requested  Insteuctionb— 
Given  Instructions. 

Requested  instructions,  which,  M  far  as 
applicable,  were  fully  covered  by  the  instruc- 
tions given,  were  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  CenL 
Dig.  H  651-659;    Dec.  Dig.  «3>260.] 

6.  Appeai.  and  Ebbob  «=>1050  —  Habuless 
Ekbob— Admission  ot  Evidence. 

In  an  action  by  an  employ^  against  a  mu- 
niciiwl  corporation  designated  a  port,  to  recover 
for  personal  injury  from  the  breaking  of  a  de- 
fective ladder,  error,  if  any,  in  admitting  evi- 
dence that  after  plaintiff  went  to  work  on  the 
dredger  one  of  the  port  commissioners  told  him 
that  one  R.  was  his  boss  and  to  do  whatever 
he  told  him  to  do,  was  harmless,  since  the 
action  fell  within  the  scope  of  the  Employers' 
Liability  Act,  and  the  port  would  be  bound  by 
the  acts  or  directions  of  the  foreman  of  the 
work. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §$  1068,  1069,  4153-4157, 
4166;   Dec.  Dig.  <S=>1050.] 

7.  Tbial   *=»191  —  Instbuctions— AasuMiNO 
Facts. 

In  such  action  an  instruction  that,  if 
plaintiff  was  entitled  to  a  verdict,  the  jury 
sliould  assess  damages  sustained  by  reason  of 
the  injury,  with  the  right  to  consider  the  pain 
and  suffering  already  imdergone  and  the  future 
suffering,  the  loss  of  earning  capacity,  and 
should  determine  the  sum  which  would  compen- 
sate him  few  his  injury,  was  not  objectionable 
as  assuming  any  fact 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {{  420-431,  435;  Dec.  Dig.  <8=9l91.] 

Moore,  C.  J.,  dissenting. 


Department  2.  Appeal  from  Circalt  Court, 
Lincoln  Comity ;   L,  T.  Harris,  Judge. 

Action  by  William  Mackay  agalnet  the 
Commission  of  the  Port  of  Toledo,  a  corpora- 
tion. Judgment  for  plaintiff,  and  defendant 
appeals.    AflSnued. 

Given  Instruction  No.  32  was  as  follows: 
"If  yon  find  that  the  plaintiff  Is  entitled  to  a 
verdict,  it  will  be  then  your  duty  to  assess  the 
damages  plaintiff  has  sustained  by  reason  of  the 
injury,  and  you  have  the  right  when  assessiiij; 
the  damages  to  take  into  consideration  the  bodi- 
ly pain  and  suffering  that  plaintiff  has  already 
undergone  and  will  hereafter  suffer  on  account 
of  the  injuries  received,  also  the  loss  of  power 
to  perform  labor  and  duties  which  he  would  be 
called  upon  to  perform  in  his  condition  in  life 
and  the  impairment  of  his  capacity  to  earn 
money,  and  if,  after  considering  all  these  ele- 
ments of  damages,  you  conclude  that  the  plain- 
tiff is  entitled  to  recover,  it  is  your  duty  to 
determine  the  sum.  that,  in  your  judgment,  will 
compensate  plaintiff  for  injuries  he  received, 
not  exceeding  the  amount  asked  for  in  the  com- 
plaint" 

This  Is  an  action  for  damages  for  per- 
sonal Injuries.  Defendant  is  a  corporation 
organized  under  and  pursuant  to  the  provi- 
sions of  sections  6114  to  6125,  Inclusive,  L. 
O.  L,  The  complaint  alleges,  in  substance, 
that  defendant  at  the  time  of  the  alleged  In- 
juries owned  and  operated  near  Toledo,  in 
Lincoln  county,  a  certain  dredger  used  in 
deepening  the  rivers  and  bays  In  said  vicin- 
ity ;  that  on  said  date,  and  some  time  prior 
thereto,  plaintiff  was  employed  by  defend- 
ant on  and  about  said  dredger;  that  the 
work  Involved  a  risk  or  danger  to  him  as  an 
employfi  and  was  a  hazardous  occupation; 
that  while  he  was  so  employed  defendant  and 
Its  duly  authorized  agent  on  April  19,  1913, 
ordered  him  to  prepare  the  dredger  for  op- 
eration on  April  21,  1913,  to  fill  the  boiler  by 
connecting  the  same  by  means  of  a  hose 
with  a  hydrant  on  the  dock  at  which  the 
dredger  rested,  and  to  start  a  fire  in  the  en- 
gine room  thereof;  that  at  the  proper  time 
for  performing  these  duties  the  dredger  was 
about  ten  feet  below  the  hydrant  from  which 
he  was  expected  to  procure  the  water  for  fill- 
ing the  boiler;  that  defendant  provided  him 
with  a  hose  and  ladder  with  which  to  readi 
the  hydrant;  that  he  placed  the  ladder  in 
a  careful  and  prudent  manner  and  climbed 
the  same  for  the  purpose  of  examining  the 
threads  on  the  nozzle  of  the  hydrant  In  or^ 
der  to  determine  which  end  of  the  hose  to 
carry  up;  that  the  ladder  was  defective.  In 
that  it  was  old,  worn,  and  one  side  thereof 
was  broken  and  shorter  than  the  other ;  that 
the  deck  of  the  dredger  was  wet  and  slip- 
pery; that  without  any  negligence  on  his 
part  the  ladder  slipped  and  fell,  throwing 
him  against  an  iron  chock  which  was  a  per- 
manent fixture  upon  the  deck  of  the  dredg- 
er, thereby  causing  the  injury  of  which  he 
complains.  There  are  other  allegations  tend- 
ing to  bring  the  action  within  the  provisions 
of  the  Employers'  Liability  Act  The  defend- 
ant answered,  denying  generally  the  allega- 
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tlons  of  the  complaint,  and  pleading  afBrma- 
tlT^  that  defendant  is  a  corporation  or- 
ganized and  acting  exclnslvely  for  govem- 
mental  purposes  and  the  public  good,  and 
without  profit  to  Itself  or  any  one  else ;  that 
at  all  times  since  organization  it  has  been 
employed  in  improvlug  the  channel  of  the 
Yaqulna  river  and  Its  tributaries  for  pur- 
poses of  navigation,  tor  the  public  good,  and 
without  profit ;  that  any  injuries  received  by 
plalntUf  were  so  received  while  defendant 
was  using  the  dredger  for  such  governmental 
purposes ;  that  plainUfF  was  employed  at  the 
time  as  a  watchman  only,  for  the  purpose  of 
guarding  the  dredger  from  injury  by  fire  or 
otherwise;  that  defendant  had  provided  a 
boat  for  the  purpose  of  enabling  its  employes 
to  go  to  and  from  the  dredger  to  the  dock, 
which  constituted  a  safe  and  efficient  means 
therefor;  that  the  ladder  whereby  plalntlfF 
was  hurt  was  placed  upon  the  dredger  by  the 
plaintifr  and  his  coemploySs  without  the 
knowledge  or  consent  of  defendant,  and  was 
used  by  plaintiff  and  his  fellow  servants  for 
the  sole  purpose  of  accommodating  their  per- 
sonal wishes  and  desirea  Then  follow  alle- 
gations of  contributory  negligence  and  as- 
sumption of  risk.  A  demurrer  was  interpos- 
ed to  the  first  affirmative  defense,  which  sets 
up  the  contention  that  defendant  was  a  mu- 
nicipal corporation  at  the  time  of  the  alleged 
injury  employed  In  widening  and  deepening 
the  channel  of  the  Yaquina  river  and  its 
tributaries  as  a  public  and  governmental 
duty,  and  therefore  not  liable  for  acts  of  neg- 
ligence. The  demurrer  was  sustained,  and 
a  reply  was  filed  consisting  of  a  general  de- 
niaL  From  a  Judgment  for  plaintiff,  this  ap- 
peal is  taken. 

J.  K.  Weatherford,  of  Albany  (Weather- 
ford  &  Weatherford,  of  Albany,  and  Hawkins 
&  McClusky,  of  Toledo,  on  the  brief),  for  ap- 
pellant. Arthur  Clarke,  of  Ck>rvalll8  (McB^d- 
den  ft  Clarke,  of  Oorvallis,  and  J.  F.  Stewart, 
of  Toledo,  ou  the  brief),  for  respondoit. 

BEINSON,  J.  (after  stating  the  facts  as 
above).  We  shall  consider  the  various  as- 
signments of  error  in  the  same  order  in 
which  they  are  discussed  in  appellant's  brief. 

[1]  Assignment  numbered  10  involves  a 
construction  of  the  Employers'  Liability  Act 
(Laws  1911,  p.  16),  since  defendant  contends 
that  climbing  a  ladder  does  not  Involve  the 
use  of  machinery  or  any  of  the  enumerated 
employments  mentioned  in  section  1  of  the 
law,  and  that  therefore  the  acts  complained 
of  do  not  fall  within  the  scope  of  the  stat- 
ute, and  tliat  it  was  entitled  to  the  directed 
verdict  tor  which  it  asked.  Attention  has 
been  directed  so  frequently  to  the  final  clause 
of  section  1  of  the  Ehnployers'  Liability  Act 
that  it  would  seem  to  be  unnecessary  to  reit- 
erate its  terms ;  but  for  the  purpose  of  this 
discussion  we  may  say  that  it  reads  thus: 

"And  generally,  all  owners,  contractors  or 
subcontractors  and  other  persons  having  charge 
of,  or  respooable  for,  any   work  invoiviiig  a 


risk  or  danger  to  the  employes  or  the  public, 
shall  use  every  device,  care  and  precaution 
which  it  is  practicable  to  use  for  the  protection 
and  safety  of  life  and  limb,  limited  only  by  the 
necessity  for  preserring  the  efficiency  of  the 
structure,  machine  or  other  apparatus  or  de- 
vice, and  without  regard  to  the  additional  cost 
d  suitable  material  or  safety  appliance  and  de- 
vices." 

Commenting  upon  this  clause,  in  the  case 
of  Davis  V.  Carlton  Lumber  Company,  151 
Pac.  652,  Mr.  Justice  Bean  says : 

"It  may  now  be  regarded  as  settled  by  the 
decisions  of  this  court  that  the  general  clause 
of  the  law  quoted  above  is  not  restricted  to 
the  particular  persons  and  acts  mentioned  in  the 
first  part  of  tae  section,  but  that  it  amplifies 
the  scope  of  the  statute,  by  extending  its  injunc- 
tion to  all  persons  having  charge  (X  or  respon- 
sible for  any  work  involving  a  risk  or  danger 
to  the  employes  or  the  public." 

[2]  The  question  as  to  whether  or  not  the 
work  Involved  a  risk  or  danger  is  one  of  fact, 
to  be  determined  by  the  Jury,  rather  than  a 
question  of  law,  and  we  are  not  at  liberty  to 
disturb  their  finding  thereon. 

[3]  We  come  next  to  a  consideration  of  the 
demurrer  to  defendant's  first  affirmatlre  an- 
swer, pleading  exemption  from  liability  by 
reason  of  the  fact  that  it  is  a  municipal  cor- 
poration and  was  engaged  in  governmental 
functions  at  the  time  of  the  alleged  injury. 
Section  368,  L.  O.  L.,  reads  thus : 

"An  action  may  be  maintained  against  any  of 
the  organized  counties  of  this  state  upon  a  con- 
tract made  by  such  county  in  its  corporate 
character,  and  within  the  scope  of  its  authority, 
and  not  otherwise ;  and  an  actica  may  be  main- 
tained against  any  of  the  other  public  corpo- 
rations in  this  state  mentioned  in  section  357,  in 
its  corporate  character,  and  within  the  scope 
of  its  authority,  or  for  an  injury  to  the  rights 
of  the  plaintilf  arising  from  some  act  or  omis- 
sion of  such  other  public  corporation.'' 

It  must  be  conceded  that  defendant  is  a 
municipal  corporation  and  in  the  class  of  "the 
other  public  corporations"  mentioned  in  the 
statute  just  quoted  which  the  law  permits  to 
be  sued  in  their  corporate  character  for  an 
injury  to  the  rights  of  a  plaintiff  arising 
from  its  acts  or  omissions.  As  to  such  cor- 
porations the  courts  have  undertaken  to 
make  a  distinction  between  such  acts  as  are 
governmental  or,  in  a  sense.  Judicial,  upon 
the  one  hand,  and  such  as  are  ministerial  or 
for  the  sole  benefit  of  the  corporation,  upon 
the  other.  This  distinction,  while  Clear,  is 
difficult  of  definltlcm  in  general  terms,  and 
must  be  determined  largely  upon  the  facts 
of  the  Individual  case.  In  this  case,  how- 
ever, the  decisions  of  this  court  have  ren- 
dered our  task  less  difficult  than  would  have 
been  possible  without  such  clear  and  apt  state- 
ments of  the  law.  In  the  case  of  Wagner  v. 
Portland,  40  Or.  389,  60  Paa  085,  67  Pac.  300, 
Mr.  Justice  Wolverton  says: 

"But  the  case  at  bar  is  distinguishable  fr<Hn 
any  of  those  cases,  or  any  that  we  have  been  able 
to  find  applying  the  doctrine  referred  to  therein. 
Here  the  city  was  acting  in  the  discharge  of  a 
legal  duty  to  repair  the  fire  alarm  system,  and 
the  case  is  one  of  common  employment  for  the 
iierformance  of  a  special  service  tor  and  in  be- 
half of  the  city.  The  duty  was  being  perform- 
ed through  the  instrumentality  of  private  or  cor- 
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porate  agendes,  and  not  through  the  fire  de- 
piirtment  or  Its  officers,  or  through  officers  of 
the  city  whoee  duty  it  waa  to  perform  such 
work;_  and  it  might  be  added  that  the  work  of 
repairing  was  an  act  ministerial  in  its  nature. 
In  a.  aimilar  case  (Mulcaims  v.  City  of  Janes- 
vilie,  67  Wis.  24,  29  N.  W.  565),  where  the 
city  was  engaged  in  the  construction  of  a  ca»- 
tern  for  the  use  of  the  fire  department,  and  on 
employ^  was  injured  through  the  negligence  of 
other  employes,  it  was  held  that  the  city  was 
liable,  under  the  doctrine  of  respondeat  superi- 
or; so  in  McGaughey  y.  Tripp,  12  R.  I.  449, 
where  an  employe  was  inJorea  while  the  city 
of  Providence  was  engaged  in  the  construction 
of  a  city  hall.  See,  also.  Donahoe  v.  CSty  of 
Kansas  CSty,  186  Mo.  667,  38  S.  W.  571; 
City  of  Toledo  v.  Cone,  41  Ohio  St  149.  From 
these  latter  authorities  we  are  impelled  to  the 
conclusion  that  corporate  liability  exists  in  the 
rase  at  bar,  and  that  the  further  and  separate 
defense  of  nonliability  was  therefore  properiy 
8tri<^en  out" 

Again.  In  the  case  of  Olaconl  t.  Astoria,  60 
Or.  12,  113  Pac.  855,  118  Pac.  180,  In  the  orig- 
inal opinion,  written  by  Mr.  Justice  Moore, 
we  find  the  following  language: 

"A  municipal  corporation,  in  devising  plans 
for  improving  public  highways  within  its  bor- 
der^ acts  judicially,  and  when  proceeding  in 
good  Calth  is  not  Uable  for  errors  of  judgment ; 
but  in  constructing  the  work  it  acts  ministerial- 
ly, and  is  bound  to  see  that  the  plan  is  executed 
in  a  reasonably  safe  and  skillful  manner." 

And  farther  in  the  same  opinion  it  is  re- 
Iterated  thns: 

"The  execution  of  the  plan  is  a  ministerial 
•errice,  and  for  any  negUgentl  performance 
thereof  liability  attachea" 

In  the  opinion  npon  rehearing  of  the  same 
case  we  find  Mr.  Justice  Burnett  emphasiz- 
ing the  pame  doctrine  and  supporting  It  with 
abundant  authority.  In  the  case  at  bar  we 
find  a  municipal  corporation  improving  a 
public  highway,  the  Taqidna  river,  and  en- 
gaged in  the  actual  execution  of  the  work. 
It  follows  that  the  demurrer  was  properly 
sustained. 

[4]  In  this  connection  there  has  be^i  some 
discussion  as  to  whether  or  not  such  a  public 
corporation  is  subject  to  the  provisions  of  the 
Employers'  Liability  Act.  It  seems  clear  to 
us,  however,  that  if  it  is  amenable  to  a  com- 
mon-law liability,  as  is  held  in  the  cases  cited. 
It  must  logically  follow  that  It  Is  liable  under 
a  statute  so  comprehensive  in,  its  scc^e  as 
the  one  to  which  reference  is  made.  In  the 
case  of  Josupeet  v.  City  of  Niagara  S^lls,  70 
Misc.  Bep.  638, 127  N.  T.  Supp.  527,  the  court 
aays: 

"If  it  be  the  individual  duty  of  the  municipal- 
ity to  keep  the  streets  in  repair  and  in  condi- 
tion for  travel,  it  most  employ  men  for  that 
purpose,  and  it  most  exercise  toward  them  the 
same  care  for  their  safety  of  life  and  limb  as 
iciiividual  employers  are  bound  to  exercise  to- 
ward their  empioyH.  We  can  see  no  reason 
why  a  mimidpiEility  should  not  be  held  to  the 
nme  care  for  the  safety  of  its  employes  as  an 
individnal,  nor  why  all  the  provisions  of  the 
employers'  Ldabillty  Act  (Consol.  Lews,  c.  31. 
H  200-204)  should  not  apply  to  cities  equally 
as  to  private  oonmrations  or  individuals— «m- 

Eloyers  of  labor.  TThe  act  makes  no  exceptions 
1  favor  of  municipalities,  and  considerations  ot 
public  poUcy  reqaire  none  should  be  made  by 
Judicial  construction  or  decision." 


The  same  doctrine  is  declared  In  5  Labatt's 
Master  &  Servant,  f  1666. 

[S]  Considering  assignments  of  error  num- 
bered 4  and  6,  it  is  sufficient  to  say  that,  so 
far  as  the  requested  instructions  were  per- 
tinent and  applicable,  they  were  fully  cover- 
ed by  the  Instructions  which  the  court  gave. 

[6]  Assignments  numbered  1  and  2  are  to 
the  effect  that  the  court  erred  in  permitting 
the  plaintiff  to  testify  over  objection,  that 
after  he  went  to  work  on  the  dredger  he  had 
a  conversation  with  Clarke  Copeland,  one  of 
the  port  commissioners,  in  which  the  latter 
said  to  Idm:  "Dave  Boss  is  your  boss.  Do 
whatever  he  tells  you  to."  If  there  was  any 
error  in  admitting  this  testimony,  it  was 
harmless,  since,  If  this  action  falls  within  the 
scope  of  the  Employers'  Liability  Act,  and 
we  think  it  does,  the  corporatloo  would  be 
bound  by  the  acts  or  dlrectlcais  of  the  fore- 
man of  the  work,  and  there  was  ample  evi- 
dence that  Ross  was  such  foreman,  in  charge 
of  the  dredger,  and  directing  the  "deck 
hand"  as  to  what  he  wanted  done. 

[7]  The  last  point  for  our  consideration  is 
defendant's  objection  to  instruction  numbered 
32,  as  given  by  the  court  The  Instruction 
does  not,  so  far  as  we  can  discover,  assume 
any  fact,  but  leaves  It  entirely  to  the  jury 
to  determine.  It  may  be  noted  that  the  same 
Instruction  lias  been  approved  by  this  court 
In  the  case  of  Doyle  v.  S.  P.  Oompany,  S6  Or. 
495,  108  Pac.  201. 

Finding  no  substantial  error  in  the  record, 
the  Judgment  ot  the  lower  court  is  affirmed. 

McBRIDE  and  BBAN,  JJ.,  concur. 
MOOBB,  a  J.,  dissenting. 
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CASUALTY  OO.  et  aL  • 
(Supreme  Court  of  Oregon.     Oct.  22,  191S.) 

MURICIFAI.     COBPOBATIONS    <8=>347  —  PtTBLIO 

WOBK  — Oontbactob'b  Bond  —  Bknkficia- 
BiEa. 

Construing  liberally,  as  it  should  be,  Laws 
1003,  p.  256  7L.  O.  Ll  I  6266),  entitled  "An 
act  to  protect  subcontrBictors,  materialmen,  and 
laborers  furnishing  material  for  doin^  work  up- 
on *  *  *  public  works,"  and  requiring  every 
original  contractor  for  public  work  to  execute 
a  bond  to  pay  "all  persons  supplying  him 
•  •  •  labor  or  materials  •  •  •  for  the 
work,"  and  providing  that  any  one  applying 
for  a  copy  Of  the  bond,  and  making  af&davit 
"that  labor  or  materials  for  the  prosecution  of 
such  work  has  been  supplied  by  him,"  and  not 
paid  for,  shall  be  furnished  with  a  copy,  and 
"said  person  *  •  •  supplying  sudt  labor  or 
materials  shall  have  a  right  of  action"  on  the 
t>ond,  inures  to  the  benelit  of  one  hauling  ma- 
terials under  contract  with  a  sub-subcontractor. 
[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  dent.  Dig.  U  876^  877;  Dec  Dig. 
<e=»847.] 

Department  2.  Appeal  from  Circuit  Court, 
Multnomah  County ;  J.  P.  Kavanaugh,  Judge. 

Action  by  the  City  of  Portland,  for  the 
use  and  benefit  of  W.  W.  Swan,  against  the 
New  England  Casualty  Company  and  otheri. 


»For  other  casw  nte  lome  topic  and  KBT-NUMBBR  In  all  Kej-Numbered  Dl(asts  and  Ind' 
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Judgment  for  plaintiff,  and  defendant  named 
and  another  appeal.    Affirmed. 

This  action  Is  brought  to  recover  $78.75 
upon  a  bond  executed  by  virtue  of  the  terms 
of  section  6266,  L.  O.  L.  (Laws  of  1903,  p. 
256).  That  section  requires  that  all  persons, 
firms,  or  corporations  entering  Into  a  con- 
tract with  the  state  of  Oregon  or  any  mu- 
nicipality, county,  or  school  district  within 
the  state,  for  the  construction  of  any  public 
buildings,  or  the  prosecution  and  completion 
of  any  work,  shall  execute  the  usual  penal 
bond,  with  the  additional  obligation: 

"That  such  contractor  or  contractors  shall 
promptly  maie  payments  to  all  persons  supply- 
ing him  or  them  labor  or  materials  for  any  pros- 
ecution of  the  work  provided  for  in  such  con- 
tracts." 

The  law  of  1903  was  amended  by  the  act 
of  February  8,  1913  (Laws  of  1913,  p.  59). 
The  amendment  did  not  change  the  liability 
of  the  principal  or  surety  upon  the  bond,  but 
merely  added  a  provision  that  In  the  event 
of  the  failure  of  the  proper  officers  to  re- 
quire the  bond  thus  directed  the  state,  mu- 
nicipality, county,  or  school  district,  as  the 
case  may  be,  and  the  officers  authorizing 
such  contract,  shaU  be  Jointly  liable  for 
such  labor  and  materials. 

On  October  30,  1912,  the  defendant  Oregon 
Hassam  Paving  Company  stipulated  with  the 
dty  of  Portland  for  the  improvement  of  East 
Sixtieth  street  from  the  south  line  of  Dlvl- 
sl(»  street  to  the  south  Une  of  Hawthorne 
avenue  -extended  easterly,  pursuant  to  the 
charter  and  ordinances  of  the  city.  Accord- 
ing to  the  plans  and  specifications  described 
in  the  contract  the  Oregon  Uassam  Paving 
Company  was  to  furnish  all  the  material  and 
perform  all  the  labor  necessary  in  the  prose- 
cution of  the  work.  This  company,  herein- 
after referred  to  as  the  contractor,  entered 
Into  a  subcontract  with  Miller  &  Bauer  to 
lay  certain  cement  sidewalks  called  for  in  the 
original  contract.  This  latter  firm  engaged 
K.  J.  Rowen  and  Harry  Bwlng,  partners  do- 
ing business  as  the  Auto  Truck  Company, 
to  haul  cement  from  certain  warehouses  in 
the  dty  to  the  place  of  Improvement  for  use 
in  the  construction  of  the  sidewalks.  The 
truck  company.  In  turn,  hired  the  relator,  W. 
W.  Swan,  to  do  this  hauling  In  auto  tnu^s 
owned  and  operated  by  him.  Neither  the 
contractor  nor  Miller  &  Bauer  bad-any  direct 
dealing  with  Swan.  It  appears  from  the 
findings  of  fact  that  the  Auto  Truck  Company 
was  paid  In  full  by  Miller  &  Bauer  for  the 
material  hauled  to  the  work,  but  that  the 
former  failed  to  pay  Swan.  The  contractor 
executed  and  delivered  to  the  city  of  Port- 
land a  penal  bond  in  statutory  form,  with 
the  defendant  New  Etagland  Casualty  Com- 
pany as  surety  thereon,  dated  October  30, 
1912,  for  the  sum  of  $20,316.28,  conditioned 
that  the  contractor  would  pay  all  claims  for 
labor,  work,  and  material  on  account  of  all 
Buboontractors,  materialmen,  and  laborers 
employed  under  said  contract  as  required  by 


section  162  of  the  charter  of  the  dty  of  Port- 
land and  the  laws  of  the  state  of  Oregon. 
The  obligation  contained  the  following  provi- 
sion: 

"It  being  understood  that  any  laborer,  materi- 
alman, or  subcontractor  whose  just  daims  may 
not  be  satisfied  shall  have  and  is  hereby  granted 
a  right  of  action  upon  this  bond  in  the  name 
of  the  city  of  Portland,  and  said  action  shall 
have  the  same  force  and  effect  as  if  said  city  was 
enforcing  the  covenants  of  this  bond  as  provid- 
ed in  section  162  of  the  charter  of  said  city  of 
Portland." 

The  labor  of  Swan  in  hauling  material  to 
the  work  was  essential  in  the  prosecution  of 
the  improvement,  and  was  furnished  to  the 
original  contractor  to  enable  him  to  fulfill 
Ills  agreement  with  the  dty. 

The  action  is  based  upon  the  ftiilure  of 
the  Auto  Truck  Company  to  pay  its  employ^. 
Swan,  the  relator  herein,  and  upon  his  allega- 
tion that  he  is  one  of  the  parties  for  whose 
benefit  the  bond  was  required.  The  facta  of 
the  case  were  stipulated  by  the  respective 
counsel,  and  the  trial  court  made  findings 
substantially  as  above  stated.  Judgment 
was  thereupon  rendered  in  favor  of  plaintiff. 
The  defendants  New  England  Casualty  Com- 
pany and  the  Oregon  Hassam  Paving  Com- 
pany prosecute  this  appeal. 

Robert  J.  O'Nell  and  J.  K.  Kollock,  both  of 
Portland  (Kollock,  Zollinger  &  McDowall,  of 
Portland,  on  the  brief),  for  appellants.  Ar- 
thur H.  Lewis,  of  Portland  (Lewis  &  Lewis, 
of  Portland,  on  the  brief),  for  respondent. 


BEAN,  J.  (after  stating  the  facts  as  above). 
While  the  amount  in  issue  is  not  large,  there 
are  other  cases  depending  upon  the  result 
The  matter  to  be  considered  Is  important  as 
well  to  contractors  and  surety  companies  as 
to  laborers  and  materialmen.  The  form  of 
the  question  presented  Is  whether  or  not  the 
findings  support  the  Judgment.  The  rights 
of  the  plaintiffs  and  the  defendants  are 
measured  In  accordance  with  the  statutory 
bond  required.  In  the  execution  of  such  an 
instrument  the  parties  thereto  are  presumed 
to  have  had  notice  of  and  taken  into  consid- 
eration and  understood  the  statute  authoriz- 
ing the  same.  The  provisions  of  the  act  are 
practically  made  a  part  of  the  bond,  Just  as 
though  they  were  Incorporated  therein.  State 
V.  Manhattan  Rubber  Co.,  149  Mo.  181, 50  S.  W. 
321 ;  Board  v.  U.  S.  Fidelity  &  Guaranty  Co., 
155  Mo.  App.  109,  134  S.  W.  18-20.  It  Is  not 
Incumbent  upon  us  to  notice  the  exact  phrase- 
ology of  the  bond,  because  It  was  stated  at 
the  argument  and  it  appears  In  the  brleft 
that  the  writing  was  executed  according  to 
the  statute.  The  rights  of  the  parties  de- 
pend upon  the  construction  to  be  given  to 
the  legislative  enactment  in  question.  The 
title  of  the  law  reads  thus : 

"An  act  to  protect  subcontractors,  material- 
men, and  laborers  famishing  material  for  doing 
work  upon  public  builrlings,  structures^  aaper- 
structures,  or  other  public  works." 
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The  act  provides  as  follows; 

"Hereafter  any  person  or  persons,  firm  or 
corporation,  entering  into  a  formal  contract 
witli  the  state  of  Oregon,  or  any  municipality, 
county,  or  school  district  within  said  state,  for 
the  construction  of  any  buildings,  or  the  prose- 
cution and  completion  of  any  work,  or  for  re- 
pairs upon  any  building  or  work,  shall  be  re- 
quired before  commencing  such  work,  to  execute 
the  usual  i>enal  bond  with  good  and  sufficient 
sureties,  with  the  additional  obligations  that 
such  contractor  or  contractors-  shoU  promptly 
make  payments  to  all  persons  supplying  him  or 
them  labor  or  materials  for  any  prosecution  of 
the  work  provided  for  in  such  contracts;  and 
any  person  or  i>erson8  making  application  there- 
for, nnd  furnishing  affidavit  to  the  proper  offi- 
cer of  such  state,  county,  municipality,  or  school 
district,  under  the  direction  of  whom  said  work 
is  being  or  has  been  prosecuted,  that  labor  or 
materials  for  the  prosecution  of  such  work  has 
been  supplied  by  him  or  them,  and  payment  for 
the  same  has  not  been  made,  shall  be  famished 
with  a  certified  copy  of  said  contract  and  bond, 
upon  which  said  person  or  persons  supplying 
such  labor  or  materials  shall  have  a  right  of  ac- 
tion, and  shall  be  authorized  to  bring  suit  in 
the  name  of  the  state  of  Oregon,  or  any  county, 
roonicipality  or  school  district  within  such  state 
for  bis  or  their  use  and  benefit  against  said 
contractor  and  sureties,  and  to  prosecute  the 
same  to  final  judgment  and  execution." 

It  is  contended  by  the  defendants  that 
hauling  material  does  not  bring  the  claimant 
within  the  terms  of  the  statute  -so  as  to  give 
him  right  of  action  for  labor  performed  or 
materials  furnished,  unless  he  was  directly 
employed  by  the  contractor.  The  law  in 
question  is  rabetantlally  a  copy  of  Act 
Cong.  Ang.  13,  1894,  a  280,  28  Stat  at 
Large,  p.  278  (6  Fed.  Stat  Ann.  126 ;  Comp. 
St  1913,  §  6823).  In  ascertaining  the  mean- 
ing Intended  by  similar  statutes  the  courts 
often  look  to  the  section  or  clause  provid- 
ing who  shall  have  a  right  of  action  to  see 
what  he  must  show  to  obtain  such  right 
When  we  examine  this  feature  of  our  en- 
actment we  And  that  It  requires  any  person 
or  persons  making  application  to  the  desig- 
nated officers  for  a  copy  of  the  bond  to  fur- 
nisb  an  affidavit  "that  labor  or  materials 
for  the  prosecntion  of  such  work  has  been 
supplied  by  him  or  them,"  and  that  pay- 
ment thereof  has  not  been  made.  The  law 
then  directs  that  he  or  they  shall  be  furnish- 
ed with  a  copy  of  the  contract  or  bond,  and 
ordains  that  "said  person  or  persons  sup- 
plying snch  labor  or  materials  shall  have  a 
right  of  action"  upon  the  bond.  The  act  con- 
tains no  requirement  for  a  showing  to  be 
made  that  the  labor  or  material  has  been 
supplied  pursuant  to  a  contract  with  the 
ori^al  contractor  or  any  one.  It  does  not 
limit  the  right  of  recovery  to  those  who 
furnish  labor  or  materials  directly  to  the 
contractor,  but  all  who  supply  him  with  la- 
bor or  material  for  any  prosecution  of  the 
work  provided  for  in  the  contract  are  to  be 
IHvtected.  The  language  of  the  title  and  the 
act  plainly  indicate  that  it  was  the  inten- 
tion of  the  lawmakers  to  protect  those  whose 
labor  or  material  has  been  furnished  in  the 
accomplishment  of  the  work.  The  amend- 
ment of  1913,  while  not  controlling,  furthers 


the  same  intent  The  bond  should  be  con- 
strued with  a  view  of  determining  the  fhlr 
scope  and  meaning  of  the  contract  in  the 
light  of  the  language  employed  and  the  cir- 
cumstances surrounding  the  parties.  Ulster 
County  Savings  In.stltution  v.  Young,  161  N. 
Y.  23,  S6  N.  E.  483.  In  order  to  effectuate 
the  purpose  of  the  law,  it  should  rec^ve  a 
liberal  construction.  The  rule  often  applied 
to  mechanic's  Hen  statutes  does  not  govern. 
National  Surety  Co.  v.  Lumber  Cb.,  67  Wash. 
601,  122  Paa  340. 

In  order  to  free  himself  from  liability  on 
the  bond  for  material  or  labor  furnished,  the 
act  In  effect  imposes  upon  a  contractor  the 
duty  of  seeing  that  the  persona  who  furnish 
the  material  and  i>erform  the  labor  in  the 
furtherance  of  the  contract  are  paid.  This 
would  not  seem  to  work  any  hardship  upcm 
the  contractor  or  his  surety,  for,  if  he  does 
not  care  to  ascertain  who  actually  supplies 
the  labor  and  materials,  he  can  require  that 
the  subcontractor  Indemnify  him  with  prop- 
er security. 

The  ruling  In  Ulster  Co.  Savings  Institu- 
tion V.  Toung,  supra,  is  In  conformity  with 
the  spirit  and  letter  of  the  law.  Both  should 
be  respected,  and  when  the  whole  context 
demonstrates  a  particular  intent  of  the  Leg- 
islature to  effect  a  certain  object  the  pur- 
pose of  the  lawmakers  should  be  carried  out 
United  States  v.  American  Surety  Co.,  200 
U.  S.  197,  28  Sup.  Ct  168,  60  L.  Ed.  437. 
This  precedent  Is  instructive  and  applicable 
to  nearly  every  phase  of  the  present  case, 
and  is  controlling.  If  the  statute  in  ques- 
tion should  be  given  any  other  meaning,  then 
the  only  thing  necessary  to  be  done  to  de- 
feat its  manifest  purpose  would  be  for  a  suf- 
ficient number  of  subcontracts  to  be  made, 
and  the  subcontractor  to  make  a  default  In 
payment  to  those  with  whom  he  has  con- 
tracted for  labor  and  materials  supplied  in 
the  actual  construction.  The  contractor  ob- 
tained the  benefit  of  the  work  performed  by 
Swan.  It  was  necessary  for  the  purpose  of 
carrying  out  the  engagement  with  the  city. 

Truckmen  transporting  material  for  a 
short  distance  in  order  to  prosecute  the  work 
under  the  contract  accelerate  the  construc- 
tion Just  as  effectively  as  the  man  who  mix- 
es the  concrete  on  the  ground.  American 
Surety  Co.  v.  Cement  Co.  (C.  C)  110  Fed. 
717;  McClain  v.  Button,  131  Cal.  132,  61 
Pac.  273,  63  Pac.  182,  622.  It  is  not  impor- 
tant whether  he  conveys  the  cement  in  an 
auto  truck  or  on  his  back.  Such  labor  comes 
within  the  meaning  of  the  words  "supplying 
labor  or  materials  for  any  construction  of 
the  work."  It  is  directly  connected  with 
the  work  of  construction  and  is  essential 
thereto,  and  a  person  who  performs  it  is 
entitled  to  bring  an  action  on  the  bond  for 
his  benefit 

Nearly  every  point  raised  in  this  case  has 
been  discussed  and  decided  by  our  federal 
courts  In  the  decisions  dted.  In  view  of 
this  we  do  not  deem  it  advisable  to  multiply    j 
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citations  or  dlscnss  Hie   subject  at  great 
loigth. 

Tbe  findings  of  fact  in  the  case  at  bar  sop- 
poTt  the  Judgment  of  the  lower  conrt,  which 
is  affirmed. 

MOORiKt  a  J.,  and  BAKIS  and  HABRIS, 
JJ.,  concur. 


INGRAM  y.  OABLTON  LUMBER  CO.  et  al. 
(Supreme  Court  of  Oregon.    Oct.  22,  1915.) 

1.  IlEX£ABE   9=b52— PUADINO — FBAUD. 

In  a  servant's  action  for  Injury  under  the 
Employers'  liability  Act  (Laws  1911,  p.  16), 
where  the  answer  traversed  the  allegationB  of 
negligence  and  affirmatirely  alleged  that  plain- 
tiff bad  made  a  claim  against  defendant,  that 
defendant  had  paid  plautiS  $150,  and  that 
plaintiff  released  defendant  from  all  demands,  a 
reply  alleging  defendant's  representation  ot 
payment  for  lost  time  and  that  plaintiff  accept- 
ed the  payment  and  signed  a  docnmeat  which  he 
beUeved  was  a  receipt  for  payment  for  lost 
time,  that  its  contents  were  never  explained  to 
him  to  be  in  complete  satisfaction,  and  that  it 
was  procured  by  misrepresentation,  was  insuffi- 
cient to  charge  defendant's  fraud,  as  it  did  not 
state  that  the  document  was  the  release  relied 
upon  by  defendant,  or  by  whom  the  information 
was  given  to  plaintiff,  or  any  duty  of  the  de- 
fendant to  explain  the  document 

[Ed.  Note.— For  other  cases,  see  Release,  Cent 
Dig.  I  82;   Dec.  Dig.  <8:952.] 

2.  Dauaobs  «=>37— Pkbsokai.  IifJiTBT— Lost 
TniK. 

Lost  time  resulting  from  a  servant's  in^ 
Jury,  together  with  the  deprivation  of  wages, 
constitutes  an  element  of  damages  recoverable 
in  his  action  under  the  Employers'  Uability 
Act 

.    [Ed.   Note.— For  other  cases,   see   Damagea, 
Cent  Dig.  if  237-241 ;   Dea  Dig.  «=»37.] 

3.  AcnoN  «s»53— Sfuttiro  Cause  or  Ao- 

TIOH. 

A  party  is  not  allowed  to  split  his  cause 
of  action,  but  all  the  elements  of  damages  re- 
Ued  upon  must  be  included  in  one  complaint 

[Bd.  Note. — For  other  cases,  see  Action,  Cent 
Dig.  M  049-661,  663-623 ;   Dec.  Dig.  <8=»53.] 

4.  RiXEABE  «=»29  —  Reubabk  or  Onx  Joint 
Tobt-Feasob— Effect. 

The  release  of  one  joint  tort-feasor  releases 
alL 

[Ed.  Note.— For  other  cases,  see  Release,  Cent 
Dig.  a  64-70;   Dec.  Dig.  «=929.] 

6.  Tbial  «=»251— Inbtbuctions— Pueadiwgb. 
In  a  servant's  action  for  injury,  where 
plaintiff  claimed  that  a  release  set  up  by  de- 
fendant had  been  procured  by  fraud,  but  did 
not  plead  that  the  relation  of  attorney  and 
client  existed  or  was  pretended  by  defendant 
to  exist  between  plaintiff  and  the  person  procur- 
ing the  release,  an  instruction  on  the  theory 
that  such  relation  existed  was  erroneous,  and 
not  in  conformity  with  the  pleadings. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  §§  587-B9B;    Dec.  Dig.  <8=»251.] 

6.  Release  «=>17  —  Validitt  —  Repbesenta- 

Tiow  »T  Attornbtt. 

<)ne  who  paid  an  amount  to  a  servant 
claiming  to  have  an  action  for  injury  and  pro- 
cured bis  release  was  not  required  to  notify  the 
servant  to  employ  an  attorney  or  some  one  able 
to  give  him  business  advice. 

[Ed.    Note.— For    other   eases,    see    Release, 
Cent  Dig.  f  82;   Dec  Dig.  «=»17.] 


7.  Release   4=952— CiBonafSTAiroKS—Pia:AD. 

INO. 

The  duty  of  giving  such  notice  to  the  serv- 
ant, if  any,  should  have  l>een  averred  with 
facts  showing  that  plaintiff  came  within  their 
scope. 

[Ed.  Note.— For  other  cases,  see  Release,  Cent 
Dig.  J  92;    Dec.  Dig.  «S=j52.] 

8.  Reuu^sb    «s»24— Invauditt- Rxtubkino 

COnSIDEBATION. 

In  a  servant's  action  for  injury,  the  consid- 
eration paid  for  the  release  set  up  by  defend- 
ant is  to  be  deducted  from  any  greater  amount 
recovered  against  the  defendant 

[Ed.  Note. — For  other  cases,  see  Release,  Cent 
Dig.  H  41-46;    Dec  Dig.  «=924.] 

Moore,  C.  J.,  dissenting. 

Department  1.  Appeal  from  Circuit  Court, 
Yamhill  County ;   Webster  Holmes,  Judge. 

Action  by  Harry  Ingram  against  tbe  Carl- 
ton Lumber  Company  and  others.  Judgment 
for  plaintiff,  and  defendants  appeal.  Revers- 
ed, and  new  trial  ordered. 

F.  C.  Howell,  of  Portland  (Wilbur,  Spencer 
&  Beckett  and  A.  L.  Clark,  all  of  Portland, 
and  McCain,  Vinton  ft  Burdett,  of  McMlnn- 
viUe,  on  the  brief),  for  appellants.  Isham  N. 
Smith,  of  Portland  (Lon  L.  Parker  and  Rich- 
ard Talboy,  both  of  Portland,  on  the  brief), 
for  respondent. 

BtTRNEnr,  3,  This  Is  an  actioa  instituted 
against  three  defendant  corporations,  duarg- 
ing  them  j(^tly  under  tlTe  Employers'  Ldabll- 
ity  Act  for  Injuries  received  by  plaintiff  while 
working  for  them  upon  their  lumber  yard. 
The  employment  was  admitted  by  tbe  answer, 
but  all  the  allegatlcms  of  the  complaint  im- 
puting negligence  or  any  act  of  commission  or 
omission  operating  to  the  hurt  of  the  plaintiff 
were  traversed.  In  the  affirmative  the  an- 
swer set  forth  the  following: 

"That  on  the  24th  day  of  March,  1914,  the 
said  plaintiff  made  a  claim  against  these  de- 
fendants on  account  of  said  accident  and  that 
on  said  day  the  said  Carlton  Fir  Lumber  Com- 
pany paid  to  the  said  plaintiff  the  sum  of  $150 
in  full  and  agreed  satisfaction  ot  the  disputed 
claim  growing  out  of  the  accident  that  happened 
to  said  Ingram  mentioned  in  the  said  complaint 
on  the  10th  day  of  March,  1914,  which  is  the 
accident  referred  to  herein,  satisfying  in  full 
all  the  claims  of  this  plaintiff  for  bodily  inju- 
ries on  account  of  said  accident  on  account  of 
which  these  defendants  might  be  legally  lia- 
ble, or  on  account  of  which  either  one  of  them 
might  be  liable,  and  in  consideration  of  the  said 
sum  of  $150  said  plaintiff  did  release  and  for- 
ever discharge  said  Carlton  Fir  Lumber  Com- 
pany, its  successors  and  assigns,  from  any  and 
all  actions  or  causes  of  action,  claims,  or  de- 
mands of  the  said  |)laintiff  on  account  of  any 
damage,  loss,  or  injury  that  was  suffered  or 
sustained  on  account  of  said  accident  and  in- 
jury, which  is  the  same  injury  referred  to  in 
said  complaint,  and  that  the  said  claim  of  the 
said  plaintiff  has  been  settled,  satisfied,  com- 
promised, and  discharged,  and  the  said  plaintiff 
has  executed  to  these  defendants  and  each  of 
them  a  full  and  complete  satisfaction  and  re- 
lease, and  that  said  claim  of  {>laintiff  alleged 
herein  has  been  fully  paid,  satisfied,  and  dis- 
charged." 

In  respect  to  this  defense  the  reply  admits 
tbe  payment  of  $150,  but  otherwise  denies  the 
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allegation  of  release,  and  then  goes  on  to 
state  as  follows : 

"Affinnativelj  this  plaintiff  avers  that  abbnt 
the  24th  day  of  March,  1914,  the  defendants 
represented  to  plaintiff  and  told  him  that  they 
would  pay  and  did  pay  him  for  his  loss  of  time 
caused  by  the  injuries  complained  of  herein, 
and  that  plaintiff  accepted  whatever  sums  were 
paid  him  as  payment  for  his  said  lost  time,  and 
not  in  satisfaction  for  his  injuries ;  that  the 
plaintiff  thereupon  signed  a  document,  which 
he  was  informed  and  believed  was_  a  receipt 
for  payment  for  his  lost  time  as  herein  alleged ; 
that  the  contents  of  said  instrument  were  never 
explained  to  plaintiff  to  be  for  a  complete,  or 
other  satisfaction  for  his  injuries,  or  at  all; 
that  if  the  said  instrument  purports  to  be  a 
release  of  the  matters  and  things  involved  In 
this  cause,  such  instrument  was  procured  from 
the  plaintiff  by  the  defendants  through  misrep- 
resentation and  deceit,  as  herein  alleged,  and 
the  minds  of  the  plaintiff  and  defendant  never 
met  upon  the  alleged  and  purported  agreement 
set  up  in  the  second  affirmative  answer  of  the 
defendant." 

[1]  The  reply  Is  insufficient  In  the  new  mat- 
ter for  several  reasons.  It  does  not  state 
that  the  document  mentioned  therrfn  was 
the  release  relied  upon  by  the  defendant 
Further,  while  he  said  "he  was  Informed  and 
beUeved  that  the  paper  was  a  receipt  for 
payment  for  his  lost  time  as  herein  alleged," 
he  does  not  state  by  whom  that  information 
and  belief  was  Imjjarted,  whethet  by  the  de- 
fendants or  any  one  acting  for  them,  or  not 
Again,  It  is  said  "that  the  contoits  of  said 
Instrument  were  never  explained  to  plalntlfC 
to  be  for  a  complete,  or  other  satisfaction  for 
his  injuries,  or  at  alL"  No  fact  Is  stated 
making  it  tlve  duty  of  the  defendants  to  ex- 
plain the  pajwr  or  its  contents.  No  false 
representation  is  imputed  to  them,  and  no  ef- 
fort to  hoodwink  or  deceive  plaintiff  is  men- 
tioned. This  court  has  laid  down  the  precept 
in  Leavengood  v.  McGee,  50  Or.  233,  239,  91 
Pac.  463,  456,  in  this  language: 

"The  rule  is  that  the  facts  upon  which  fraud 
is  predicated  must  be  specifically  pleaded.  A 
mere  general  averment  of  fraud  is  nothing  but 
the  averment  of  a  condnsion,  and  will  not 
suffice.  It  presents  no  issue  for  trial,  and  is 
bad  on  demurrer.  Such  an  averment  not  only 
renders  the  bill  or  complaint  demurrable,  but  it 
will  not  even  sustain  a  decree."  20  Cyc  734; 
Leasnre  t.  Forquer,  27  Or.  334,  41  Pac.  665. 

GbuBtrulng  a  pleading  In  Anderson  v.  Ad- 
ams, 43  Or.  621,  eS7,  74  Pac.  215,  217,  Mr. 
Cliief  Justice  Moore  enunciates  the  principle 
In  these  words : 

"To  constitute  a  fraud  by  false  representa- 
tions,  ao  as  to  entitle  the  plaintiff  to  rehef,  ttiree 
ttdngs  must  concur:  (1)  Tliere  must  be  a 
knowingly  false  representation;  (2)  the  plain- 
tiff must  nave  believed  it  to  be  true,  relied  there- 
on, and  have  been  deceived  thereby;  and  (3) 
that  such  representation  was  of  matter  relating 
to  tht  contract  about  which  the  representation 
was  made  which,  if  true,  would  have  been  to 
the  plaintffTs  advantage,  but,  being  false,  caus- 
ed him  damage  and  injury." 

The  principle  is  reiterated  and  the  cases 
reviewed  by  Mr.  Justice  Bamsey  in  McFar- 
land  V.  Cailshad  Sanitorlum  Co.,  68  Or.  530, 
137  Pac.  209,  Ann.  Gas.  19150,  555.  Thus 
tested,  the  reply  fails  to  assign  a  reason  suffi- 
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cient  to  release  the  plaintiff  from  the  writing 
he  executed. 

Finally,  the  new  matter  of  the  reply  is  an 
effort  to  plead  a  rescission  of  the  contract,  but 
does  not  show  ttmt  as  part  thereof  the  plain- 
tiff has  even  offered  to  return  the  money  he 
received.  The  views  of  the  writer  on  that 
subject,  with  the  authorities,  are  set  forth'  in 
the  dissenting  opinion  In  Foster  v.  University 
Library  Co.,  65  Or.  46,  67,  131  Pac.  736.  The 
plaintiff  himself  test! fled  mat  he  signed  the 
following  writing: 

"Carlton,  Ore.  March  24-14. 
"I,  Harry  Ingram,  a  bachelor,  twenty-two 
years  of  age,  and  of  sound  mind,  do  hereby  re- 
lease and  forever  discharge  the  Carlton  Fir 
Lumber  Company,  for  and  in  consideration  of 
$150,  from  any  and  all  claims  arising  or  to  arise 
from  or  on  account  of  the  injury  sustained  by 
me  on  or  about  March  10,  1914,  at  the  plant  of 
the  Carlton  Fir  Lumber  Company  at  Carlton, 
Ore.  [Signed]    Harry  Ingram." 

The  plaintiff  had  a  common  school  educa- 
tion and  could  read  and  write.  The  instru- 
ment fixed  the  rights  of  the  contracting  par- 
ties unless  the  same  is  set  aside  on  account 
of  fraud  or  some  like  reason  properly  plead- 
ed. Without  averring  some  mental  defect 
disqualifying  him  to  make  a  contract,  or  some 
fraud  or  deceit  practiced  upon  him  by  the 
defendants.  It  will  not  avail  him  to  allege 
merely  that  he  did  not  understand  the  docu- 
ment In  question.  Above  all,  having  profited 
by  the  transaction,  common  honesty,  which 
lays  its  injunction  alike  upon  the  learned  and 
unlearned,  the  rich  and  thfe  poor,  requires 
that  accompanying  the  rescission  he  should 
return  the  benefit  derived  from  the  contract 
before  trying  to  get  more  out  of  the  defend- 
ants. What  is  here  stated  about  the  plain- 
tifTs  duty  to  return  the  money  paid  to  him 
on  the  alleged  release  is  the  opinion  of  the 
writer  in  which  some  other  members  of  the 
court  participating  in  the  hearing  of  this  case 
do  not  concur. 

[2]  The  loss  of  time  resulting  from  the  in- 
jury, together  with  the  attendant  deprivation 
of  wages,  constitutes  an  element  of  damage 
recoverable  in  an  action  of  this  sort  The 
plaintiff  says  he  understood  the  paper  in 
question  to  be  a  receipt  for  such  prospective 
wages.  Adopting  his  own  construction  of  it, 
and  still  allowing  him  to  prosecute  this  cause, 
notwithstanding  the  release,  is  nothing  less 
than  permitting  him  to  split  his  cause  of 
action. 

[3]  It  is  hornbook  law  that  this  is  not  al- 
lowed, and  that  all  the  elements  of  damage 
relied  upon  must  be  Included  in  one  com- 
idaint,  to  the  end  that  there  shall  be  but  one 
recovery  for  the  one  tort  It  would  be  quite 
as  logical,  after  final  judgment  in  this  action 
shall  have  been  paid,  to  sustain  him  in  an- 
other to  recover  for  the  value  of  medical  at- 
tendance, then  In  a  different  one  for  hospital 
fees,  and  afterwards  to  let  him  sue  for  nurse 
hire.  To  overturn  the  release  on  the  showing 
made  in  this  case  is,  in  effect,  making  it  vir- 
tually impossible  for  an  employer  to  settle 
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claims  for  Injuries  incurred  In  his  service. 
He  wUl  perforce  be  compelled  to  litigate 
them.  Any  amount  he  may  pay  In  adjust- 
ment of  a  demand  will  be  used  In  promoting 
an  action  against  him  upon  the  same  demand. 
lOalr  play,  If  nothing  else,  requires  that,  if  a 
plaintiff  would  rescind  the  release,  he  should 
restore  the  other  party  to  his  former  situa- 
tion, so  that  each  may  start  even  in  any  sub- 
sequent contest  In  practice  this  would 
work  no  injustice,  for  those  who  profit  most 
in  promoting  such  litigation  are  generally 
able  to  advance  the  money  for  all  att^idant 
purposes. 

Upon  the  subject  of  the  release  the  court 
gave  and  the  defendants  excepted  to  the  fol- 
lowing instruction: 

"It  is  contended  here  by  these  defendants 
that  the  plaintiff,  for  a  consideration  of  $150, 
released  and  settled  all  claims  he  might  have 
against  the  Carlton  Fir  Lumber  Company  and 
its  successors.  Only  the  one  defendant,  and  in 
support  of  that  contention  they  have  introduc- 
ed m  evidence  a  release  here,  what  purports  to 
be  a  release — it  is  for  you  to  determine  whether 
or  not  it  has  that  effect,  under  the  instruction' 
which  I  will  give  you,  and  which  has  been  read 
to  yon.  This  document  only  purports  to  re- 
lease one  defendant.  It  is  entirely  silent  as 
to  the  other  defendant  in  this  action.  So,  if  it 
were  valid  at  all,  it  would  only  release  the  one; 
and  I  will  instruct  you,  as  a  matter  of  law,  if 
this  release  were  obtained  fairly  and  executed 
understandingly  by  this  plaintiff,  and  this  attor- 
*ney,  Thompson,  who  has  testified  here,  perform- 
ed bis  duty  as  an  attorney  and  lawyer,  it  would 
be  binding  upon  this  plaintiff,  and  release  them 
so  far  as  the  defendant  mentioned  in  the  release 
was  concerned,  and  if  it  has  not  been  so  procur- 
ed and  executed,  it  is  absolutely  void;  so  the 
question  for  you  to  determine  is  whether  or  not 
that  has  been  done  or  not. 

"Now,  in  approaching  that  situation,  you 
should  first  take  into  consideration',  consider 
carefully,  the  age  and  experience  of  this  plain- 
tiff as  disclosed  by  the  evidence,  his  education, 
the  circumstances  nnder  which  he  labored  at 
the  time  he  signed  this.  You  have  heard  the 
testimony  upon  that  as  to  his  condition  of  body 
and  mind,  and  all  of  the  surrounding  circum- 
stances attendant  upon  this  man  Thompson's 
visiting  him  and  ^oin^  out  of  his  room  with 
this  document  which  is  in  evidence.  And,  on 
the  other  hand,  you  will  take  into  consideration, 
which  is  undisputed  here,  the  education  of  the 
man  Thompson,  and  bis  claim  of  sufficient 
knowledge  to  enter  into  the  practice  of  law, 
which  is  of  itself  a  statement,  as  you  might 
call  it,  to  the  public  that  he  has  passed  the  re- 
quired qualifications  to  follow  that  profession, 
and  it  imputes  to  the  public  and  every  person 
that  has  occasion  to  come  in  contact  with  him 
that  he  is  honest,  will  deal  with  all  persons 
fairly,  and  will  take  no  undue  advantage.  1 
am  speaking  now  of  the  genuine  lawyer.  I  make 
no  reference  to  shysters,  or  any  of  that  class 
of  men,  who  are  a  disgrace  to  the  profession, 
not  intimating  that  Thompson  is  one  of  that 
class.     That  is  for  you  to  determine. 

"Now  the  laws  of  this  state  with  reference 
to  attorneys,  as  to  their  general  duties,  amongst 
others,  is  to  maintain  such  an  action,  suit,  pro- 
ceeding, or  defense  only  as  may  appear  to  them 
a.  legal  and  just  defense  of  the  person  charged 
with  an  offense,  and  to  employ  for  the  purpose 
such  means  as  would  be  bcmorable,  and  never 
seek  to  mislead  the  court  or  jury  by  any  artifice 
or  false  statement  of  law  or  fact,  and,  aside 
from  what  comes  within  the  general  daties 
which  prescribe  the  attitude  of  an  attorney  at 
law,  or  lawyer  before  the  public,  the  law  re- 
quires that  before  an  individual  can  be  admit'- 


ted  to  practice  law  he  furnish  sufficient  proof  to 
the  Supreme  Court  of  good  character,  and  that 
he-  will  not  enter  into  the  practice  of  deceiving 
people,  and  if  an  attorney  m  the  transaction  of 
business  with  any  individual  does  not  disclose 
every  element  and  fact  in  connection  with  the 
controversy  and  explain  carefully  and  truth- 
fully their  rights,  he  is  not  discharging  his  duty, 
and  the  courts  will  scrutinize  his  conduct,  and 
the  action  of  every  attorney  is  bound  to  be  bas- 
ed on  the  utmost  good  faith  before  it  will 
stand.  If  not,  the  courts  will  set  it  aside  in 
the  proper  proceedings  against  him ;  and  it  was 
the  duty  of  this  man  Thompson,  who,  the  evi- 
dence shows,  went  down — he  claims  he  went 
down  voluntarily,  although  he  represented  this 
indemnity  company — to  visit  this  plaintiff.  If 
he  wanted  to  effect  any  settlement  with  this 
young  man,  the  law  required  of  him  that  he 
disclose  and  state  accurately  and  truthfully  to 
the  young  man  all  his  rights,  legal  rights,  in 
this  matter,  and  he  could  not  act  for  this  plain- 
tiff and  this  other  company,  as  attorney  at  the 
same  time.  He  either  nad  to  represent  one  or 
the  other,  and  if  you  should  find  he  was  there 
at  the  instance  of  some  other  client,  this  indem- 
nity company  or  either  of  the  defendants,  it 
was  his  duty  to  notify  this  young  man,  if  he 
wanted  to  enter  into  any  settlement,  not  being 
on  an  equality  in  education  and  experience,  if 
you  should  so  find,  to  employ  an  attorney  of  his 
own  or  some  one  who  was  able  and  competent 
to  give  him  business  advice.  And  if  he  did  not 
do  that,  this  settlement  is  void  from  every 
standpomt.  And  you  have  heard  the  evidence 
of  the  two  of  them  'with  reference  to  that." 

[4]  The  instruction  is  wrong  In  more  re- 
spects than  one.  In  saying  that  "this  doc- 
ument only  purports  to  release  one  defend- 
ant. It  is  entirely  silent  as  to  tlie  other  de- 
fendant In  this  action,  so  that,  if  It  were 
valid  at  all,  it  would  only  release  the  one," 
the  court  ignored  Oie  rule  laid  down  In  Stlree 
T.  Sherwood,  146  Pac.  645,  which  holds  that 
a  release  of  one  joint  tort-feasor  releases  all 
of  them. 

[(]  Moreover,  the  instruction  proceeds  upon 
the  theory  that  the  relation  of  attorney  and 
client  existed  or  was  pretended  by  the  de- 
fendants to  exist  between  the  plaintiff  and 
the  individual  effecting  the  settlement  where- 
by the  plaintiff  was  dec^ved.  This,  however, 
is  not  pleaded  on  behalf  of  the  plaintiff. 
Hence  an  instruction  on  that  ground  is  pure- 
ly academic  and  abstract  and  was  on  that 
account  erroneous.  It  Is  elementary  that  the 
instructions  should  correspond  with,  the 
pleadings. 

[6,  7]  Again,  without  any  pleading  on  the 
subject,  the  court  cast  upon  the  man  who 
procured  the  release  the  duty  of  notifying 
the  plaintiff  "to  employ  an  attorney  of  his 
own  or  some  one  who  was  able  and  compe- 
tent to  give  him  business  advice,"  and  drew 
the  conclusion  that  unless  such  notice  waa 
given,  the  "settlement  is  void  from  every 
standpoint."  There  is  no  rule  of  law  that 
if  one  party  to  a  transaction  is  represented 
by  an  attorney  the  other  most  be.  If  such 
a  duty  were  enjoined  by  law  under  any  cir- 
cumstances, they  should  be  averred,  and  facts 
stated  showing  that  the  plaintiff  came  with- 
in their  scope.  In  any  event  the  release 
would  not  be  void,  but  only  voidable,  for 
lawful  reasons  properly  «v«red^^^|  _ 
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[I]  In  0i>eaklng  of  the  amount  of  damages 
the  court  aald  to  the  Jury: 

"Should  you  find  for  the  plaintiff,  yon  are  not 
to  take  into  consideration  this  $150  that  has 
been  paid  to  him ;  that  has  not  anything  to  do 
with  this  case." 

The  most  ultra  of  the  authorities  which 
lean  towards  allowing  a  plaintiff  to  retain 
the  consideration  paid  for  the  alleged  re- 
lease, and  yet  sue  for  damages  in  a  greater 
amount,  do  not  hold  that  no  account  must 
be  taken  of  the  money  thus  paid,  but  rather 
that  it  should  be  deducted  from  any  greater 
amount  in  which  the  plalmtifF  is  found  to  be 
Injured. 

The  Judgmoit  should  he  reversed,  and  a 
new  trial  ordered. 

BENSON,  J.,  concnra  McBRIDJSl,  X,  con- 
curs in  the  result    MOOBE,  G.  3.,  dissents. 


WELIilS  et  aL  V.  HORTIOUI/TDKAL  FIBil 

BELIEF  OF  OREGON. 
(Supreme  Court  of   Oregon.     Oct  19,  1915.) 

L  Appkal   and    Ebbobi  *=»237— Bviderob— 

Motions  to  Stbikx— NEOKSsrrT. 

Where  an  answer  was  not  responsive  to  a 
question,  the  injured  party  must  move  to  strike 
it  or  the  matter  cannot  be  reviewed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,   Gent   Dig.   8  1302^1 ;    Dec.   Dig.   «=» 

2.  WiTNXssxB  9=9260— Bbbob  m  Btidkrob— 

OOKBKCTIOH. 

Where  a  witness,  in  an  action  on  a  fire 
policy,  who  had  signed  the  proofs  of  loss,  made 
a  mistake  either  in  his  computations  or  his  tes- 
timony, another  witness  may  account  for  the 
mistake,  if  the  first  cannot  he  recalled. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  H  897,  888 ;  Dec.  Dig.  «s>260.] 

3.  WrrmasES  9=3286— ExAiaNATioN— Scope. 

In  an  action  on  a  fire  policy^  where  the  in- 
sured, who  signed  the  proofs  of  loss,  was,  on 
cross-examination,  asked  if  the  adjuster  called 
his  attention  to  the  fact  he  enumerated  81  iron 
bedstMds,  and  it  appeared  that  there  had  been 
a  mistake  in  computations,  it  is  proper  to  allow 
the  insured  on  redirect  examination  to  testify 
diat  the  adjuster  did  not  suggest  he  refresh  his 
memory  as  to  the  number  of  iron  bedsteads  de- 
stroyed by  Inspecting  the  ruins,  even  though  it 
is  not  the  duty  of  the  adjuster  to  aid  the  insur- 
ed in  maldng  proofs  of  loss. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  SI  030,  994-999 ;   Dea  Dig.  <8==>286.] 

4.  Evidence   «=»474  —  Opinion   Evidence  — 
Expert  TIestikont. 

An  experienced  furniture  dealer  who  had 
inspected  in  a  store  a  stock  of  furniture  insured 
is  competent  to  testify  as  to  its  value  and  that 
it  was  worth  the  amount  of  the  policy,  where 
the  invoices  were  destroyed. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  2196-2219 ;  Dec.  Dig.  «=»474.] 

6.  iNenraAHCB   9sa668— Fibs   Pouoibs— Ac- 
tions—Evidence.  : 

In  an  action  on  a  fire  policy,  where  it  was 
contended  that  false  statements  in  the  proofs 
of  loaB  avtrided  the  policy  and  precluded  recov- 
ery, the  mestion  whether  tlie  statements  were 
intentioniuly  false  so  as  to  prevent  recovery 
k«U,  under  the  evidence,  for  the  Jury. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  tS  IBM,  178^1770;  Dea  Dig.  «=» 
688.] 


6.  Inbubanoe     €=9553  —  Fxbk     Pouoieb  — 
Pboofs  of  Loss. 

Where  a  fire  policy  provided  that  any  false 
statements  or  false  swearing  by  the  insured  re- 
lating to  the  insurance  or  subject-matter  before 
or  after  loss  should  avoid  the  policy,  uninten- 
tional false  statements  in  the  proofs  of  loss 
will  not  preclude  recovery. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Gent  Dig.  §§  1362-1366 ;    Dec.  Dig.  «=>55S.] 

Department  1.  Appeal  from  Circuit  Court, 
Lake  County;    Henry  L.  Benson,  Judge. 

Action  by  Richard  WllUs  and  E.  B.  Willis, 
partners  doing  business  as  the  Willis  Furni- 
ture Company,  against  the  Horticultural  Fire 
Relief  of  Oregon,  a  corporation.  From  a 
Judgment  for  plaintiffs,  defendant  appeals. 
Affirmed. 

This  Is  an  action  by  Richard  WlUls  and 
EL  R.  Willis,  partners  as  Willis  Furniture 
Company,  against  the  Horttcultural  Fire  Re- 
lief of  Oregon,  to  recover  upm  two  Insur- 
ance policies  $6,000  for  the  loss  of  and  the 
damage  to  a  stodc  of  furniture,  etc.,  by  flre 
which  occurred  at  Lakevlew,  Or.,  February 
S,  1912.  The  complaint  is  In  the  usual  form, 
and  alleges  that  aU  the  insured  property  was 
totally  destroyed,  except  five  pieces  of  furni- 
ture of  the  value  of  $70,  thereby  entailing  a 
loss  of  $7,200.  As  special  defenses  the  an- 
swer cliarges  that  the  property  Involved  was 
purposely  burned  by  the  plaintiffs,  and  that 
they  made  willfully  false  sworn  statements 
In  their  proof  of  losa  The  reply  controvert- 
ed the  allegations  of  new  matter  in  the  an- 
swer, and  the  cause,  being  tried,  resulted  In 
a  Judgment  for  the  plaintiffs  In  the  sum 
stated,  and  the  defendant  appeals. 

John  Bayne,  of  Salem  (L.  F.  Conn,  of  Lake- 
view,  on  the  brief),  for  appellant  W.  Lair 
Thompson,  of  Lakevlew,  and  J.  C.  Rutenlc, 
of  Klamath  Falls  (J.  S.  Kent  of  Klamath 
Falls,  on  the  brief),  for  respondents. 

MOOBE,  0.  J.  [1]  The  plaintiff  B.  B. 
WllUs  testified  that  the  plalnUff  Richard 
Willis  had  scHue  experience  in  the  furniture 
business  before  forming  the  present  partner- 
ship, but  that  no  purchases  of  stock  had 
been  made  by  him  prior  to  their  engaging  In 
business  at  Lakevlew,  Or.,  and  he  was  asked : 

"At  the  time  of  your  taking^  this  inventory, 
December,  1911,  did  you  note  ms  ability  to  give 
prices  or  cost  of  articles?" 

An  objection  to  this  Inquiry  having  been 
overruled  and  an  exception  allowed,  the  wit- 
ness answered: 

"Well,  he  did  not  have  any  cost  marks  on  the 
articles,  but  always  stated  that  it  cost  about 
this,  and  about  that  and  he  never  knew  how 
many  of  an  article  he  had,  or  how  much  an  ar- 
ticle cost  exactly,  and  that  is  the  reason  wliy  I 
was  anxious." 

It  Is  argued  that  since  Richard  Willis  sub- 
scribed his  name  and  made  affidavit  to  the 
proof  of  loss,  wherein  untrue  statements  were 
made  as  to  the  total  destruction  of  the  en- 
tire pr<^perty  when  some  articles  of  furniture 
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were  but  sllgbtly  damaged,  In  which  writ- 
ing he  wUlfuUy  misrepresented  the  value  of 
the  stock  burned,  the  question  so  objected 
to,  when  permitted  to  be  answered,  over  ex- 
ception, tended  to  show  that,  because  he  had 
no  knowledge  gained  by  observation,  and  for 
that  reason  was  unable  correctly  to  give  the 
number  of  articles  of  furniture  destroyed  or 
to  state  the  price  thereof,  his  statement, 
though  untrue,  was,  by  reason  of  his  Inex- 
perience, not  willfully  false.  It  will  be  noted 
that  the  answer  which  should  have  been  giv- 
en by  E.  B.  Willis  was  "Yes"  or  "No."  In 
overruling  the  objection  to  the  inquiry,  the 
court  could  not  reasonably  have  anticipated 
that  the  reply  would  not  have  been  respon- 
sive to  the  question.  Under  such  circum- 
stances, after  the  answer  had  been  given, 
defendant's  counsel  should  luive  moved  to 
strike  it  out,  but,  not  having  done  so,  the 
error  assigned  Is  unavailing. 

[2]  Any  witness  may  possibly  make  a  mis- 
take in  undertaking  in  court  to  detail  the 
facts  which  he  lias  iierceived,  but  If  he  dis- 
covers the  error  or  bis  attention  is  called 
to  it  before  the  trial  is  closed,  and  he  means 
to  be  honest,  he  ought  to  correct  the  fault, 
and  should  be  given  an  opportunity  carefully 
to  explain  how  it  occurred,  thus  leaving  the 
Jury  to  determine  wliether  or  not  the  false 
statement  was  knowingly  made.  Another 
person  who  knows  how  sndi  mistake  arose 
should  be  permitted  to  account  for  it,  if  the 
witness  who  committed  the  error  cannot  be 
recalled.  The  court  adopted  this  course,  al- 
lowing the  testimony  of  another  witness  to 
be  given,  and  in  doing  so  no  error  was  com- 
mitted. 

At  a  former  hearing  of  this  cause  in  the 
lower  court  Richard  Willis  gave  testltnony 
which  was  transcribed,  and,  in  the  absence 
of  that  witness,  received  in  evidence  at  the 
trial  herein.  If  a  motion  had  been  made  by 
defendant's  counsel  to  exclude  such  part  of 
that  evidence  as  related  to  the  values  of 
goods  destroyed  by  fire,  on  the  ground  that 
the  witness  was  inexperienced,  and  by  rea- 
son thereof  unable  to  express  an  opinion  on 
the  subject,  and  had  the  supposed  motion 
been  denied,  an  exception  taken  and  proper- 
ly Incorporated  in  the  bill,  the  action  of  the 
court  in  that  particular  could  have  been  re- 
viewed. Since  such  supposed  course  of  pro- 
cedure was  not  pursued,  It  is  unnecessary  to 
consider  the  question  discussed  in  the  brief 
as  to  whether  or  not  the  senior  partner  was 
qualified  by  experience  or  observation  to  give 
an  estimate  of  the  worth  of  such  goods. 

[3]  Prom  the  transcript  of  Richard  WIUls' 
testimony  it  appears  that  on  redirect  exam- 
ination, in  referring  to  the  insurance  ad- 
juster, the  plaintiffs'  counsel  inquired : 

"At  the  time  you  gave  this  proof  of  loss  and 
these  flfTidavIts,  the  making  of  these  affidavits, 
>fr.  Willis,  or  at  any  time,  when  the  question 
of  the  number  of  bedsteads  destroyed  by  fire 
come  up,  did  Mr.  RatcliSe  suggest  to  yon  that 
you  could  aid  your  memory  by  looking  over  the 
ruins  and  counting  the  iron  bedsteads?" 


An  objection  to  this  qnestlon  was  over- 
ruled and  an  exception  allowed,  whereupon 
the  witness  replied :  "He  did  not,  sir."  It  is 
contended  by  the  defendant's  counsel  that  it 
was  not  incumbent  upon  tlie  insurance  ad- 
juster to  aid  the  Insured  in  preparing  their 
evidence,  and,  tliis  being  so,  the  answer  of 
the  witness  tends  to  impose  upon  the  de- 
fendant's representative  blame  for  the  false 
statement  in  the  proof  of  loss.  Prior  to  the 
giving  of  the  answer  last  objected  to,  defend- 
ant's counsd,  on  cross-examining  this  wit- 
ness, asked:  , 

"Is  it  not  a  fact,  Mr.  Willis,  at  the  time  you 
gave  this  list,  your  attention  was  called  to  the 
fact  that  you  had  entunerated  81  iron  bed- 
steadsr' 

He  replied:  "No,  sir."  From  this  ques- 
tion It  would  seem  to  be  implied  that,  as 
Mr.  RatdifFe  was  present  when  the  list  of 
property  burned  was  made  out,  he  had  sug- 
gested to  Richard  Willis  a  proper  manner  of 
determining  the  number  of  bedsteads  de- 
stroyed by  the  fire.  While  It  was  not  the 
duty  of  the  adjuster,  who  was  the  defend- 
ant's agent,  to  aid  the  plaintiffs  in  making 
out  their  proof  of  loss,  it  was  proper  to  per- 
mit the  witness  on  redirect  examination  to 
testify  as  indicated,  in  order  to  refute  any 
Inference  that  might  have  been  created  in 
the  minds  of  the  Jurors  by  the  question 
asked  on  cross-examination. 

The  transcript  referred  to  further  shows 
that  in  alluding  to  a  duplicate  invoice  of  a 
stock  of  goods  belonging  to  a  decedent's  es- 
tate Richard  WUlIs  was  asked  by  bis  coun- 
sel: 

"Was  your  attenticn.  called  by  the  insurance 
adjuster  to  the  existence  of  this  copy?" 

An  objection  to  the  inquiry  having  been 
overruled  and  an  exception  allowed,  the  wit- 
ness answered: 

"There  was  a  copy.  It  may  possibly  been  one 
that  the  administrator  used  when  Mr.  Colvin 
died.  He  Itad  a  few  accounts,  but  I  bought 
them  out,  and  in  a.  book  in  the  drawer,  wUcn  I 
quite  frequently  come  across,  and  it  made  plain 
there  was  an  inventory  of  the  stock,  but  it 
might  have  been  as  to  the  administration  after 
Mr.  Colvin's  death.  They  made  an  inventory, 
and  that  was  in  the  drawer  there,  or  one  of 
them." 

It  will  be  seen  that  this  reply  was  not 
responsive  to  the  question,  and,  as  no  mo- 
tion was  made  to  strike  out  the  answer,  the 
alleged  error  is  not  properly  raised. 

[4]  William  Wallace,  as  plalntlfCs'  witness, 
testified  that  for  about  three  years  prior  to 
the  trial  herein  he  had  theretofore  been  a 
furniture  dealer  at  Lakevlew,  Or.,  and  that 
during  the  time  the  piaintifrs  were  engaged 
In  such  business  in  tliat  city  he  had  called 
at  tbdr  store  several  times,  the  last  occa- 
sion being  about  a  week  before  the  fire,  and, 
referring  to  the  stock  then  seen  in  the  build- 
ing, he  said:  "I  would  have  taken  it  at  a 
lump  at  $6,000."  It  further  appears  from 
the  testimony  of  this  witness  that  he  sold 
his  furniture  business  to  a  Mr.  Chandler, 

who  transferred  it  to  a  Mr.  iColvln,.  and,  the 
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latter  having  died,  an  administrator  of  the 
decedent's  estate  sold  the  stock  to  the  plain- 
tiffs. Mr.  "Wallace  was  then  asked:  "Now, 
what  was  the  value  of  the  goods  you  sold 
to  Chandler?'  Over  objection  and  excep- 
tion, he  replied:  "It  was  forty  two  hundred 
and  some  dollars,  was  the  invoice  of  my 
stock."  This  witness.  In  answer  to  the  In- 
quiry as  to  how  the  stock  of  goods  which 
be  sold  to  Cltandler  compared  with  the 
plaintiffs'  supply  of  furniture,  etc.,  testified, 
over  objection  and  exception,  that  he  thought 
their  stock  was  greater. 

It  is  maintained  that  errors  were  com- 
mitted in  receiving  such  testimony.  The  ex- 
perience of  Mr.  Wallace  as  a  furniture 
dealer  was  undoubtedly  sufficient,  after  an 
Inspection  of  the  stock,  to  enable  him  to  ex- 
press an  intelligent  opinion  as  to  Its  valu& 
Unpacked  fumltnre  offered  for  sale  Is  not 
like  the  class  of  goods  that  are  kept  on 
shelves  In  boxes,  no  fair  estimate  of  the 
value  of  which  can  be  made  without  careful 
Inspectloh.  A  dealer  In  household  goods 
who  loiows  the  general  Invoice  prices  there- 
of is  competent,  from  an  Inspection  of  the 
stock  displayed,  to  estimate  its  value.  When 
a  witness  has  some  knowledge  on  which  to 
base  an  opinion,  as  to  the  value  of  property, 
his  testimony  Is  competent;  the  weight  to 
be  given  to  it  being  a  question  for  the  jury. 
Elliott,  Ev.  j  685 ;  Ruckman  v.  Imbler  Lum- 
ber Co.,  42  Or,  231,  TO  Pac.  811;  Brown  v. 
Truax,  68  Or.  572,  115  Pac.  697;  Tucker  v. 
Colonial  Fire  Ins.  Co.,  58  W.  Va.  30,  51  S. 
E.  86. 

It  was  incumbent  upon  the  plaintiffs  to 
offer  the  best  evidence  they  could  produce, 
and,  since  their  bills  and  invoices  of  goods 
were  burned,  it  was  competent  for  them  to 
introduce  testimony  tending  to  show  the  ex- 
toit  and  worth  of  another  stock  of  furni- 
ture, a  comparison  of  which  with  the  magni- 
tude of  the  property  destroyed  by  fire  might 
enable  the  jury  to  estimate  the  measure  of 
loss.  No  error  was  committed  In  this  re- 
spect 

[S]  A  clause  in  the  contracts  of  insurance 
Involved  In  the  case  at  bar  reads: 

"This  entire  policy  shall  be  void  if  the  insured 
has  concealed  or  misrepresented,  in  writing  or 
otherwise,  any  material  facts  or  circumstances 
conceming  this  insurance  or  the  subject  there- 
of, or  if  the  interests  of  the  insured  be  not  truly 
stated  herein,  or  in  case  of  any  fraud  or  false 
■wearing  by  the  insured  toncbing  any  matter 
relating  to  this  Insurance,  or  the  subject  thereof, 
whether  before  or  after  a  loss." 

The  answer  alleges  that  in  making  out  the 
written  proofs  of  loss,  which  were  verified  by 
the  plaintiff  Richard  Willis,  he  falsely  stated 
that  the  property  Insured  was  totally  destroy- 
ed by  fire,  what  five  pieces  of  furniture 
were  saved;  that  he  knowingly  declared  up- 
on oath  the  number  of  iron  and  brass  bed- 
steads destroyed  to  be  81,  when  there  were 
only  32  such  pieces  In  the  building  when  it 
was  burned;  and  that  he  also  stated  In  the 
game  manner  the  value  of  the  property  lost 


was  $0,168.97,  when  as  a  witness  at  the  trial 
he  admitted  that  the  worth  of  the  goods  de- 
stroyed was  only  ¥7,223.  The  defendant's 
counsel,  having  introduced  evidence  In  sup- 
port of  these  Issues,  moved  the  court  for  a 
directed  verdict  In  favor  of  his  client,  but, 
the  motion  having  been  denied,  it  is  insist- 
ed that  an  error  was  thereby  committed. 

The  evldotce  shows  that  ten  days  after 
the  flre,  and  before  the  proofs  of  loss  were 
made  out.  Miss  Laura  Duke,  a  stenographer, 
took  in  shorthand  the  oral  statements  of 
Richard  Willis  as  to  the  amount  of  the  prop- 
erty destroyed.  These  notes  having  been  ex- 
tended the  next  day,  a  sentence  in  the  tran- 
script thereof  reads: 

"I  saved  one  or  two  pieces  of  furniture  tliat 
were  burned  afterward. 

This  plaintiff  as  a  witness,  referring  to  a 
part  of  the  sentence  "that  were  burned  aft- 
erward," testified  as  follows: 

"I  would  say  about  that,  that  It  was  either 
taken  down  wrong,  or  a  mistake." 

In  answer  to  ^ba  question,  "Are  you  cer- 
tain that  you  gave  those  pieces  that  were 
saved  before  you  made  your  proof  of  loss?" 
this  witness,  alluding  to  a  conversation  he 
had  with  the  insurance  adjuster  relating  to 
the  property  which  escaped  the  fire,  replied: 

"I  told  him  of  the  articles  saved,  and  asked 
him  what  I  was  to  do  with  them.  Ue  said  I 
chiimed  my  loss  was  greater  than  the  insurance, 
and  I  could  do  what  I  pleased  with  them." 

At  the  trial  the  complaint,  by  leave  of 
court,  was  amended  so  as  to  state  the  arti- 
cles of  furniture  thus  saved,  but  in  a  dam- 
aged condition,  and  to  give  the  value  thereof. 

Mrs.  Laura  Hlckerson,  nte  Duke,  as  plaln- 
ttSs'  witness,  testified  that  she  could  not 
produce  her  stenogmpbic  notes  of  the  dec- 
laiatlcms  made  In  her  hearing  by  Richard 
Willis,  because  she  had  delivered  them  to 
the  Insurance  adjuster.  In  referring  to  her 
ability  correctly  to  read  the  notes  at  the 
time  they  were  made,  she  stated  upon  oath 
that  she  could  not  properly  transcribe  the 
memoranda,  because  she  had  not  done  any 
work  of  that  kind  for  two  years  prior  there- 
to, and  that  in  copying  the  notes  she  had 
difficulty,  and  put  In  the  transcript  whatever 
words  she  thought  should  be  Included. 

The  proof  states  a  destruction  of  proper- 
ty value  at  $9,168.97,  while  Richard  WUlls 
testified  that  the  worth  of  such  property  was 
only  $7,223.  In  explaining  this  discrepancy 
he  stated  upon  oath  that  Immediately  after 
the  fire  he  informed  the  Insurance  adjuster, 
and  at  all  times  thereafter  declared  to  him, 
that  the  value  of  the  proiierty  burned  was 
$7,223,  as  disclosed  by  an  Inventory  of  the 
stock  of  goods,  taken  a  few  weeks  prior  to 
the  flre.  This  plaintiff  further  deposed  that 
from  memory  he  was  unable  to  give  a  list 
of  the  articles  destroyed,  and  that,  to  the 
best  of  his  recollection,  the  larger  sum  ap- 
pended to  the  schedule  of  property  was  writ- 
ten after  he  had  subscrll>ed  his  name  thereto. 

The  proof  of  loss  declares  thati  81^ 
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steads  rained  at  |451  were  bnmed,  though 
Richard  WlUIs  testified  that  at  the  time  of 
the  Are  there  were  not  so  many  In  the  build- 
ing, the  worth  of  that  class  of  property  being 
only  $227 ;  that  he  arrived  at  such  figures  by 
adding  to  the  worth  of  the  bedsteads  glren 
In  the  Inventory  the  value  of  like  proper- 
ty received  after  such  schedule  was  made 
and  deducting  from  that  sum  the  worth  of 
bedsteads  sold,  thus  leaving  $227  as  the  val- 
ue at  the  time  of  the  fire,  which  estimate  he 
gave  to  the  adjuster,  who  desired  a  detailed 
list  of  the  different  kinds  of  such  property 
and  their  respective  values,  in  compliance 
with  which  three  grades  of  bedsteads  were 
given  and  the  worth  thereof,  but  la  making 
up  the  proof  of  loss,  the  numbers  and  val- 
ues of  the  classes  last  given  were  Inad- 
vertenUy  added  to  the  original  estimate  as 
made. 

Hie  foregoing  statement  on  this  brandi 
of  the  case  is  deemed  to  be  a  fair  epitome 
of  the  testimony  given  by  the  plaintiffs  in 
explanation  of  the  inconsistencies  referred 
to.  From  audi  showing  it  is  believed  the 
questions  Involved  were  not  so  free  from 
doubt  tliat  the  court  could  say,  as  a  matter 
of  law,  that  no  recovery  could  be  had  on 
the  policies  by  reason  of  the  alleged  false 
statements,  and  that  in  submitting  the  en- 
tire matter  to  the  Jury  for  their  determina- 
tion no  error  was  committed. 

[•]  The  court  in  its  charge  referred  to  the 
clause  of  the  policies  whereby  the  contract 
of  Insurance  was  to  be  rendered  invalid  by 
misrepresentation  on  the  part  of  the  plain- 
tiffs of  any  material  facts  conoeming  the 
Insurance  or  the  subject  thereof,  and  said: 
"The  untrue  statement,  in  order  to  void  the 
policy,  must  have  been  knowingly  and  intention- 
ally made  by  the  insured,  with  knowledge  of  its 
falsity." 

An  exception  having  been  taken  by  de- 
fendant's counsel  to  the  language  quoted,  It 
is  contended  that  an  error  was  committed 
in  thus  instructing  the  Jury. 

"Mere  falsity  of  a  sworn  statement,"  says  an 
author,  "is  not  sufficient  to  void  the  policy,  if 
not  made  with  intent  to  defraud;  the  false 
swearing  which  voids  the  insurance  must  be 
done  wUlfuUy  and  knowingly  and  with  intent 
to  defraud  the  company."  1  Clement,  Fire  Ins. 
275. 

In  Claflin  r.  Commonwealth  Ins.  Co.,  110 
U.  S.  81,  95,  3  Sup.  Ct  507,  515  (28  Ll  Ed. 
76),  Mr.  Justice  Matthews  in  discussing  this 
subject  remarks: 

"A  false  answer  as  to  any  matter  of  fact  ma- 
terial to  the  inquiry,  knowingly  and  willfully 
made,  with  intent  to  deceive  the  insurer,  would 
be  fraudulent.  If  it  accomplished  its  result,  it 
would  be  fraud  effected ;  if  it  failed,  it  would  be 
a  fraud  attempted.  And  if  the  matter  were 
material  and  the  statement  false,  to  the  knowl- 
edge of  the  party  making  it,  and  willfully  made, 
the  intention  to  deceive  the  insurer  would  be 
necessarily  implied,  for  the  law  presumes  every 
man  to  intend  the  natural  consequences  of  his 
acts." 

In  a  former  trial  of  this  cause  Mr.  Justice 
EJakln,  speaking  on  this  question,  says: 


"We  leave  out  of  account  any  consideration  of 
false  swearing  in  ignoranee  m  the  facts  or  by 
mistake   which   would   not    avoid    the   policy. 
WiDis  V.  Horticultural  Fire  Relief,  69  Or.  293, 
299,  137  Pac.  761. 

To  the  same  effect  see  Ward  r.  Queen 
City  Ins.  Co.,  69  Or.  347,  351,  138  Pae.  1067; 
Parker  v.  Amazon  Ins.  Cb.,  34  Wis.  363,  371 ; 
Waldeck  v.  Springfield  F.  &  M.  Ins.  Co.,  53 
Wis.  129,  131,  10  N.  W.  88. 

If  the  plaintiffs  erroneously  stated  in  their 
proof  of  loss  certain  facts  as  to  the  quantity 
or  value  of  the  property  destroyed,  without 
any  fraudulent  Intent  to  defraud  the  defend- 
ant, they  were  properly  permitted  to  ex- 
plain, at  the  trial,  how  the  mistake  occurred 
in  order  that  the  Jury  might  determine 
whether  or  not  a  dishonest  motive  might 
reasonably  have  been  inferred  from  their 
written  false  declaration.  The  instruction 
complained  of  was  proper,  and  no  error  was 
committed  in  giving  it. 

An  exception  was  taken  to  the  following 
instruction: 

"If  you  find  from  the  evidence  in  this  case 
that  the  plaintifb  made  an  erroneous  proof  of 
loss  to  defendant,  but  that  the  errors  therein 
were  not  made  intentionally,  and  you  do  not 
find  that  the  plaintiffs  set  the  fire  that  caused 
the  loss,  or  procured  the  same  to  be  done,  then 
you  must  render  a  verdict  for  the  plaintiffs." 

The  language  here  complained  of  Is  so 
nearly  consonant  with  the  part  of  the  charge 
already  considered  that  a  discussion  thereof 
is  not  deemed  necessary. 

Exceptions  were  taken  to  other  instruc- 
tions that  were  given  and  to  the  refusal  of 
the  court  to  charge  as  requested.  These 
matters  have  been  carefully  examined  and 
are  deemed  unimportant 

It  follows  that  the  Judgment  should  1l>e 
afllrmed ;   and  it  is  so  ordered. 

BEAN,  BUBNEOrr,  and  McBRIDEk  JJ., 
concur. 


SERVICE  &  WRIGHT  LUMBER  00.  v. 

SUMPTER  VALLEY  RY.  CO.* 
(Supreme  Court  of  Oregon.    Oct  22,  1915.) 

1.  Abatement  and  Revival  ^=»39— Dissolu- 
tion  OF  COBPORATION — ACTIONS, 

Where  corporation's  cause  of  actum  ac- 
crued one  year  prior  to  voluntary  dissolution  of 
the  corporation,  but  action  was  not  brought 
for  two  years  after  such  dissolution,  and  the 
cause  was  pending  in  a  lower  court  after  re- 
versal of  judgment  on  appeal,  at  tiie  end  of 
the  five-year  period  allowed  by  L.  O.  L.  {  6689, 
to  dissolved  corporations  for  defending  or  pros- 
ecnting  actions,  the  right  to  continue  the  pros- 
ecution' in  the  name  of  the  corporation  ceased, 
and  the  corporation  was  absolutely  defimct  be- 
yond the  five-year  limit,  so  that  the  action, 
should  abate. 

[Hid.  Note.— For  other  coses,  see  Abatement  and 
Revival,  CentDig.  S§  194-204;  DecDig.  «=»39.1 

2.  Abatbuent  AND  REVIVAL  €=>38  —  Pbo»- 

ECDTIOA — COUUENCEICBNT — "PBOSEOUIB." 

To  "prosecute"  an  action  is  not  merely  to 
commence  it  but  includes  following  it  to  an 
ultimate  conclusion,  bo  that  under  L.  O.  L.  S 

,  commencement  of  an  action  by  a  dissolved 
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corporation  before  the  expiration  of  tbe  five- 
year  limit  does  not  extend  the  limit  until  final 
determination  of  the  cause. 

[Eld.  Note.— For  other  cases,  see  Abatement  and 
Revival,  Cent-Dig.  §S  19*-2(M ;    Dec.  Dig.  «=939. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Prosecute.] 

3.  CoBPoaATioNB    «=>630  —  Dissolution  — 
Pbosecution  or  Actionb— Judgment  afieb 

EXFIBXTION   OF  TlHB   LlMTt. 

Where  a  judgment  of  reversal  is  rendered 
by  Supreme  Court  in  an  action  by  a  dissolved 
corporation,  after  the  expiration  of  the  five 
years  allowed  by  L.  O.  L.  §  6699,  for  the  pros- 
ecution of  such  actions,  the  judgment  is  void, 
and  on  a  second  appeal  the  hearing  is  upon 
the  original  appeal  as  if  no  judgment  had  been 
rendered. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  {§  2482-2486 ;   Dec.  Dig.  «8=>630.] 

4.  Appeai  and  Ebbob  €=334  —  Pabtibs  — 
Death— Substitution-Time. 

Where  motion  is  made  to  substitute  parties 

SlaintiS,  the  original  plaintiff  corporation  be- 
ig  defunct,  it  is  not  necessary  that  such  mo- 
tion be  made  within  one  year,  as  required  by  L. 
O.  Ii.  i  Sa,  if  the  appeal  has  been  taken  before 
the  disability  arises. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  fi  1848,  1851-1863;  Dec. 
Dig.  <8=>334.] 

Burnett,  X,  dissenting. 

In  Banc.  Appeal  from  Circuit  Court,  Ba- 
ker County;   Dalt<Hi  Biggs,  Judge. 

On  petition  for  rdieailng.  Opinion  and 
Judgment  on  former  appeal  (67  Or.  63,  135 
Paa  539;  149  Paa  631)  set  aside,  substitu- 
tion of  parties  allowed,  and  case  ordered  to 
stand  for  rehearing  on  original  appeal. 

John  L.  Rand,  of  Baker,  and  Zera  Snow, 
of  Portland  (Snow  &  McCamant,  of  Portland, 
on  the  brief),  for  appellant.  Samud  While, 
of  Portland,  Robert  Service,  of  Baker,  and 
C.  W.  Fulton,  of  Portland,  for  respondent 

HcBRIDE,  3.  In  a  petition  for  rehearing 
remarkable  for  Its  ability  and  plausibility, 
plaintiff  questions  the  soundness  of  the  orig- 
inal opinion  dismissing  this  case.  A  brief 
resume  of  the  circumstances  leading  up  to 
sa<^  dismissal  is  not  inappropriate:  On  May 
3,  1907,  the  plalntlfl  corporation  passed  a 
resolution  to  dissolve,  which  was  accepted 
1^  the  secretary  of  state  on  the  7th  day  of 
the  same  month,  and  a  certificate  Issued 
upon  that  day  dissolving  the  corporation. 
Plaintiff's  cause  of  action  accrued  May  27, 
1906,  nearly  a  year  previous  to  the  resolu- 
tl<xi  dissolving  the  corporation,  and  this  ac- 
tlOTi  was  commenced  in  September,  1909,  over 
three  years  after  the  right  to  bring  it  had  ac- 
crued and  over  two  years  after  the  corpora- 
tion had  voluntarily  dissolved.  The  plaintiff 
recovered  a  Joidgment,  from  which  defend- 
ant appealed  to  this  court,  where  the  same 
was  reversed  for  material  error  and  a  new 
trial  ordered;  the  opinion  being  handed 
down  September  30,  1913.  67  Or.  63, 135  Pac. 
539.  Before  Hie  new  trial  was  had  defendant 
filed  a  plea  in  abatement  setting  up  the  fact 
that  more  than  five  years  had  elai)sed  since 


tbe  dissolution  ot  the  corporatloa,  and  that 
by  the  terms  of  section  6699,  U  O.  U,  tbe 
plaintiff  corporation  had  ceased  to  exist  for 
any  purpose,  and  was  therefore  incapaUe  of 
further  prosecuting  this  action.  This  plea 
being  overruled,  the  trial  proceeded,  and,  the 
plaintiff  having  again  recovered,  a  Judgment 
an  appeal  was  taken  to  this  court,  where  de- 
fendant's plea  was  held  good  and  an  order 
of  diamissal  made.  149  Pac.  531.  Tbe  peti- 
tion for  rehearing  presents  tbe  following 
proposltlona:  (1)  That  section  6699  should 
be  construed  to  allow  this  action,  commenced 
within  tbe  five-year  period,  to  be  prosecuted 
to  an  eoA  even  after  the  termination  of  tbe 
five-year  period;  (2)  that,  should  tbe  court 
refuse  so  to  construe  section  6699,  the  court 
shoi^d  permit  tbe  action  which  abated  at 
the  end  of  the  five-year  period  to  be  revived 
and  further  prosecuted,  with  the  substitu- 
tion in  place  of  idalntlff  ai  stockboldera  in 
plaintiff  corporation,  or  a  receiver  of  the 
plaintiff  corporation  to  be  appointed  by  tbe 
court ;  (3)  that,  should  the  court  refuse  such 
substitution,  it  should  hold  that  the  flnt  nisi 
prius  Judgment  is  stUl  in  force. 

[1]  As  to  tbe  first  proposition  a  careful  re- 
view of  tbe  authorities  only  strengthens  our 
conviction  that  it  Is  impoesible  for  tbe  court 
to  adopt  tbe  view  taken  by  tbe  learned  coun- 
sel for  plaintiff  without  deliberately  disre- 
garding the  terms  of  tbe  statute.  Upon  tbe 
oertlflcate  of  dissolution  being  issued,  the 
corporation  is  as  dead  as  though  it  bad  nev- 
er existed,  «s.cept  tor  tbe  purpose  of  prose- 
cuting or  defending  actions  and  suits  against 
It,  settling  Its  business,  disposing  of  Its  prop- 
erty, and  dividing  its  capital  sto(^,  and  for 
these  purposes  a  further  grace  of  five  years 
is  allowed,  and  there  its  functions  cease  ab- 
solutely. Seeking  diligently  to  find  author^ 
ity  that  would  give  plaintiff  tbe  right  to  have 
Its  case  beard  fully  upon  the  merits  on 
this  appeal,  we  have  found  none  under  a  stat- 
ute like  ours,  and  counsel  have  cited  us  to 
none.  The  case  of  Wlllamet  Falls  C.  &  L. 
Co.  v.  Kittridge,  29  Fed.  Cas.  85,  No.  17,105, 
is  not  in  point,  because  In  that  case  the  five 
years  allowed  to  a  corporation  in  which  to 
wind  up  Its  business  bad  not  expired  when 
the  plea  in  abatement  was  filed,  and  there  Is, 
therefore,  no  conflict  between  that  decision 
and  tbe  opinion  of  Judge  Gilbert  In  Dundee 
Mortgage  &  Trust  Investment  Oo.  v.  Hughes 
(C.  C.)  77  Fed.  855.  Tbe  construction  placed 
upon  the  statute  by  counsel  would  be  sub- 
versive of  the  very  purpose  as  well  as  tbe 
language  of  tbe  law,  in  that,  where  the  stat- 
ute says  that  a  dissolved  corporation  shall 
have  five  years  within  which  to  prosecute  or 
defend  actions,  counsel's  construction  would 
extend  tbe  period  indefinitely  If  the  action 
or  suit  were  commenced  a  single  day  before 
the  five-year  limitation  expired.  The  author- 
ities, as  shown  by  Justice  Benson,  are  prac- 
tically unanimous  in  favor  of  tbe  view  taken 
in  the  original  (pinion ;   nor  is  this  rule  neo- 
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essarlly  harsh  or  oujost  In  the  case  at  bar 
the  corporation  voluntarily  dissolved  after 
Its  cause  of  action  had  accrued,  thereby 
avoiding  for  five  years  the  burden  of  paying 
to  the  state  the  «nnimi  license  fee  and  mak- 
ing the  annual  statements  required  by  sec- 
tion 6707,  I*  O.  L.,  and  thereafter  delayed 
for  more  than  two  years  the  institution  of 
the  present  actlcm.  This  does  not  present  the 
same  equitable  features  which  would  appear 
had  the  dissolution  been  Involuntary,  or 
where  the  action  had  been  begun  promptly 
after  the  right  to  institute  It  accrued.  The 
plaintiff,  having  availed  itself  of  the  benefits 
of  a  dissolution,  cannot  complain  if  it  is  re- 
quired to  submit  to  the  hardships  Imposed  by 
statute  under  such  circumstances.  It  also 
had  another  remedy.  It  could  at  any  time 
within  the  five-year  period  allowed  for  wind- 
ing up  Its  business  have  assigned  its  cause 
of  action  to  its  stockholders  or  to  some  other 
person,  and  the  action  could  then  have  been 
carried  on  in  the  name  of  such  assignee  for 
the  benefit  of  its  stockholders.  Not  having 
done  this,  Its  right  of  action  is  completely 
lost.  So  far  as  the  present  appeal  is  con- 
cerned, It  is  a  dead  corporation.  Should  this 
court  affirm  ttLe  judgment  on  the  merits, 
plaintiff  could  no  more  order  an  execution  or 
dispose  of  the  Judgment  than  a  man  in  his 
grave  could  transact  the  same  business.  The 
consequences  of  the  voluntary  extinction  of 
a  corporation  at  common  law  are  succinctly 
stated  in  Fox  v.  Horah,  38  N.  O.  358,  36  Ana. 
Dec.  48,  in  the  Allowing  language: 

"The  real  estate  remaining  unsold  reverts  to 
the  grantor  and  his  heirs,  'because  [in  the  lan- 
guage of  Lord  Coke]  in  the  case  of  a  body  pol- 
itic or  incorporate  the  fee  is  vested  in  their  pol- 
itical or  incorporate  capacity,  created  by  the 
policy  of  man,  and  therefore  the  law  doth  an- 
nex a  condition  in  law  to  every  aach  gift  and 
grant  that,  if  such  body  politic  or  incorporate 
be  dissolved,  the  donor  or  grantor  shall  re-enter, 
for  that  the  cause  of  the  gift  or  grnnt  faileth. 
Co.  Litt.  136.  Goods  and  chattels,  by  the  com- 
mon law,  were  deemed  of  too  transitory  and 
fluctuating  a  nature  to  be  susceptible  of  rever- 
sionary interests  after  an  estate  for  life,  and, 
on  the  death  of  a  corporation,  they  do  not  re- 
vert to  the  grantor  or  donor,  but,  being  bona 
vacantia  or  goods  wanting  an  owner,  they  vest 
in  the  sovereign,  as  well  to  preserve  the  peace 
of  the  public  as  in  trust  to  be  employed  for  the 
safety  and  ornament  of  the  commonwealth. 
Choses  in  action  are  under  the  operation  of  a 
different  rule.  They  were  rights  of  the  corpo- 
ration to  demand  money  in  the  hands  of  i>er- 
sons  by  whom  it  was  withheld.  They  derived 
their  existence  from  contracts  or  quasi  con- 
tracts by  which  the  relation  of  debtor  and  cred- 
itor was  created.  When  the  creditor  corpora- 
tion died,  and  there  was  no  successor,  no  rep- 
resentative, the  relation  of  debtor  and  creditor 
ceased,  and  the  debt  became  necessarily  ex- 
tinct. None  but  the  creditor  had  a  right  to  de- 
mand the  money,  and  when  his  right  is  gone  the 
money  becomes  to  all  purposes  the  money  of  the 
possessor." 

These  rules  have  been,  however,  materially 
modified  by  statutes  of  the  various  states, 
and  in  some  instances  by  judicial  decisions 
without  the  aid  of  statutes,  so  that  it  may  be 
taken  to  be  the  general  rule  that  upon  the 
extinction  of  a  corporation  by  voluntary  dis- 


solution its  real  and  personal  property  and 
assets  become  the  property  of  the  stockhold- 
ers, but  the  corporation,  as  such,  does  not  re- 
main alive  for  any  puriwse  beyond  the  limit 
of  five  years. 
[2]  Section  6699,  L.  O.  I/.,  is  as  follows: 
"All  corporations  that  expire  by  limitation 
specified  in  their  articles  of  incorporation,  or 
are  dissolved  by  virtue  of  the  provisions  of  sec- 
tion 6701,  or  are  annulled  by  forfeiture  or  oth- 
er cause  by  the  judgment  of  a  court,  continue 
to  exist  as  bodies  corporate  for  a  period  of  five 
years  thereafter,  if  necessary  for  the  purpose 
of  prosecuting  or  defending  actions,  suits,  or 
proceedings  by  or  against  them,  settling  their 
business,  disposing  of  their  property,  and  di- 
viding their  capital  stock,  but  not  for  the  pur- 
pose of  continuing  their  corporate  business. 

Counsel  for  plaintiff  contend  that  the  word 
"prosecute"  means  to  commence,  and  in  this 
connection  cites  Hlckox  v.  Elliott  (C.  O.)  22 
Fed.  13,  in  which  Judge  Deady,  construing 
the  statute  which  requires  that  "every  action 
shall  be  prosecuted  in  the  mune  of  the  real 
party  In  Interest,"  observes: 

"In  my  judgment,  the  term  'prosecuted'  is 
used  in  this  section  in  the  sense  of  'commenced,' 
and  does  not  prevent  a  party  from  assiftning 
his  interest  in  the  subject-matter  of  an  action 
after  it  has  been  duly  commenced,  or  require 
that  the  assignee  shall  make  himself  a  party 
thereto,  or  dismiss  the  same  and  commence  an- 
other action  in  his  own  name.  And  so  the  pro- 
vision appears  to  have  been  construed  in  Garri- 
gue  V.  Loescher,  3  Bosw.  [N.  T.]  578,  cited  in 
Wait's  Annotated  Code,  116." 

Judge  Deady  was  evidently  misled  by  an 
erroneous  statement  as  to  the  effect  of  the 
decision  In  Garrigue  v.  Loescher,  which  holds 
only  that .  an  assignee  of  a  chose  in  action 
may  sue  in  his  own  name,  and,  further,  that 
having  sued  in  his  own  name,  he  cannot  sus- 
tain his  title  by  evidence  of  an  assignment 
made  after  he  has  commenced  his  action. 

In  Hlckox  V.  Elliott,  supra,  tiie  court  was 
dealing  with  a  living  plaintiff  and  a  living 
assignee  of  that  plaintiff,  and  there  can  be 
little  doubt  that.  If  the  case  had  presented 
the  aspect  of  a  plaintiff  wh'o  had  assigned 
his  claim  and  thereafter  died,  the  court 
would  have  abated  the  suit,  or  upon  a  prop- 
er showing  have  directed  a  substitution. 
Here  we  have  a  case  carried  on  in  the  name 
of  a  plaintiff  who  is  absolutely  extinct  for 
any  purpose  whatever,  with  no  substitution 
asked  until  the  present  petition  for  rehearing 
was  filed.  While  the  word  "prosecute"  may 
comprehend  the  commencement  of  an  action, 
it  includes  more.  To  prosecute  an  action 
means  not  only  to  file  a  complaint  and  serve 
a  summons,  but  it  necessarily  includes  the 
carrying  on  of  the  action  to  some  conclusion. 
The  following  cases.  In  addition  to  those 
dted  in  the  original  opinion,  bear  out  the 
conclusion  herein  reached:  Marryott  v. 
Young,  33  N.  J.  Law,  836;  Cohens  v.  Vir- 
ginia, 19  U.  S.  (6  Wheat.)  264,  6  L.  Bd.  257; 
Inhabitants  of  Knowlton  Township  v.  Read, 
11  N.  J.  Law,  320;  State  v.  McDonald,  2 
N.  J.  Law,  355,  360;  Territory  v.  Nelson,  2 
Wyo.  846;  Inhabitants  of  Great  Barrlngton 
v.  Gibbons,  199  Mass.  627,  85  N.  H.  737-  And 
digitized  by  VjOOV  IC 
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see  generally  Worda  and  Phrases,  title 
"Prosecute,"  every  case  there  cited  hETing 
been  carefully  examined  by  this  court 

Reason  also  supports  this  construction  of 
our  statute,  which  was  evidently  designed  to 
remedy  the  harshness  of  the  common-law 
rale  abating  every  action  and  destroying  all 
rights  of  recovery  on  behalf  of  a  corpora- 
tion the  moment  it  became  dissolved.  In- 
stead of  this,  the  statute  allows  five  years  as 
a  reasonable  time  within  which  aU  actions 
may  be  brought  to  a  conclusion  and  the  pro- 
ceeds from  them  or  the  Judgments  them- 
selves be  disposed  of  to  the  advantage  of 
stockholders  and  creditors.  That  the  plain- 
tiff, with  a  large  claim  against  defendant, 
should  have  voluntarily  dissolved,  leaving  it 
unliquidated,  or,  having  dissolved,  allowed 
two  of  the  five  years  limitation  to  expire  be- 
fore commencing  its  action,  is  certainly  due 
to  no  harsh  feature  of  the  law.  It  Is  clear 
that,  bad  this  action  been  commenced  when 
the  cause  accrued,  or  even  when  the  dissolu- 
tion took  place,  plaintiff  would  have  bad 
ample  time  to  have  concluded  it  before  the 
expiration  of  the  five  years  allowed  for  that 
purpose.  Consequently,  while  we  deplore  the 
necessity  for  so  doing,  we  cannot  extend  the 
time  allotted  by  statute  to  meet  the  pecnllar 
exigencies  of  this  case  any  more  than  we 
could  allow  an  action  upon  a  promissory  note 
to  be  commenced  seven  years  after  the  cause 
of  action  accrued,  instead  of  the  six  years 
prescribed  by  statute,  because  it  appeared 
that  the  payor  of  the  note  actually  owed  the 
money,  nor  can  this  court  at  tills  time  allow 
a  substitution  so  as  to  preserve  plaintiff's 
present  Judgment. 

[1]  There  whs  no  plaintifl  when  the  first 
apiieal  was  heard,  and  it  was  the  duty  of  one 
party  or  the  other  to  have  called  that  fact 
to  the  attention  of  the  court  and  asked  for 
substitution,  which  would  have  given  the  de- 
fendant a  good  Judgment  of  reversal,  and, 
perhaps.  Incidentally  have  kept  the  cause 
alive  for  a  new  trial.  This  was  not  done 
and  our  Judgment  of  reversal  was  an  abso- 
lute nullity.  Tbe  case  stands  here  upon  the 
appeal  from  the  first  Judgment  of  the  circuit 
court  just  the  same  as  if  no  Judgment  of  this 
court  reversing  the  case  had  been  rendered. 
Young's  Estate,  59  Or.  348.  368,  U6  Paa  95, 
1060,  Ann.  Cas.  1918B,  1310.  The  logical  re- 
sult of  the  reasoning  of  defendant's  counsel, 
however,  cuts  both  ways.  If  the  present  pro- 
ceeding is  void  because  there  was  no  plain- 
tiff in  existence  when  the  case  was  tried  and 
the  Judgment  rendered,  it  follows  that  there 
was  no  valid  appeal  from  the  second  Judg- 
ment for  the  same  reason.  That  being  so,  the 
appeal  should  be  dismissed,  but  It  also  fol- 
lows that,  as  there  was  no  plaintiff  when  the 
former  appeal  was  heard,  and  no  substitution 
asked  or  granted,  the  Judgment  of  reversal 
was  void  and  an  absolute  nullity,  and  in 
such  a  case  the  Judgment  should  be  set  aside; 
it  being  always  in  the  power  of  the  court  to 
purge  Its  records  of  a  void  Judgment 


'  [4]  The  attorney  for  plaintiff  has  appeared 
for  the  stockholders  and  asked  that  they  be 
substituted  as  parties  upon  the  original  ap- 
peal and  the  cause  reinstated.  It  is  claimed 
by  defendant  that  no  substitution  can  be 
had  in  this  case,  because  no  motion  therefor 
was  made  within  one  year,  as  required  by 
section  38,  L.  O.  L.;  but  in  Long  v.  Thomp- 
son, 34  Or.  359,  55  Pac.  978,  It  was  held 
that  this  section  did  not  apply  to  a  case 
where  the  death  or  disability  occurred  after 
an  appeal  had  been  taken  to  this  court 

The  petition  for  substitution  should  be  al- 
lowed, and  our  former  opinion  reversing  the 
first  Judgment  set  aside.  The  matter  will 
then  stand  for  hearing  upon  the  original  ap- 
peal. 

An  order  will  be  entered  accordingly. 

BUKNETT,  J.  (dissenting).  It  seems  Il- 
logical to  hold  that  the  only  means  by  which 
the  defendant  can  bring  to  the  attention  of 
the  court  the  fact  that  the  plaintiff  corpora- 
tion is  functus  officio  and  so  abate  the  ac- 
tion, five  years  having  elapsed  since  the  cor- 
porate dissolution,  is  first  to  cause  the  sub- 
stitution of  the  stockholders  by  whom  the 
action  may  be  perpetuated.  The  principle 
embodied  in  section  6699,  L.  O.  L.,  Is  that 
at  the  end  of  the  five-year  period  mentioned, 
the  existence  of  the  artificial  being  called  a 
corporation  ceases.  It  does  not  die;  neither 
has  it  any  inheritable  blood.  It  is  a  conven- 
tional Institution  devised  by  its  component 
stockholders  to  serve  their  purposes,  and  its 
use  by  them  is  controlled  and  circumscribed 
by  the  law,  which  automatically  puts  a  quie- 
tus upon  their  creature  at  the  expiration  of 
the  five  years.  It  is  true  that  as  between  it 
and  them  its  property  belongs  to  them,  but  it 
is  equally  true  that  the  transposition  from 
corporate  to  individual  title  as  affecting  oth- 
er parties  must  be  worked  out  through  cor- 
porate action  while  it  Is  still  permissible.  It 
seems  to  be  contemplated  by  the  law  that  the 
transmission  of  title  is  to  be  accomplished  by 
assignment,  for  section  6725,  L.  O.  L.,  reads 
thus: 

"Suits  and  actions  upon  chosea  in  action  aris- 
ing out  of  contracts  sold  or  assigned  by  any 
corporation  dissolved  by  this  act  may  be  brought 
or  prosecuted  in  the  name  of  the  purchaser  or 
assignee.  The  fact  of  sale  or  assignment  and  of 
purchase  by  the  plaintiff  shall  be  set  forth  in 
the  writ  or  other  process;  and  the  defendant 
may  avail  himself  of  any  matter  of  defense  of 
which  he  mi^ht  have  availed  himself  in  a  suit 
npon  the  claim  by  such  corporation,  had  it  not 
been  dissolved  by  this  act" 

The  stockholders  do  not  Inherit  from  their 
creature.  They  perpetuate  or  dissolve  it  at 
pleasure,  and  if  they  do  not  acquire  title  to 
Its  choses  In  action  while  yet  it  may  trans- 
mit It,  they  have  no  cause  of  complaint,  be- 
cause they  have  control  of  the  situation  up  to 
the  limit  of  five  years  which  they  have 
brought  upon  themselves.  Beyond  that  it  Is 
inert  and  cannot  be  counted  npon  for  any 
purpose.  Otherwise  the  statute  would  be 
ignored,  and  the  corporaticai  prolonged  -^Tp 
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definitely.  The  matter  Invc^Ted  stood  onde- 
nied  on  the  record  and  upon  the  bare  sug- 
gestion of  the  fact  the  court  of  Its  own  mo- 
tion ought  to  have  abated  the  action  as  It 
would  one  on  the  death  of  a  natural  plaintiff 
where  the  cause  of  action  does  not  survive. 
For  these  reasons,  I  withhold  my  assent  to 
the  conclusion  reached  by  Mr.  Justice  Mc- 
BRIDB. 


SINGLBTON  v.  RHODES. 

(Supreme  Court  of  Oregon.    Oct.  22,  1916.) 

Appeai,  and  Kbrob  e=>1010— Revikw— FrsD- 

INGS. 

A  finding  of  the  trial  court  supported  by 
a  preponderance  of  evidence  must  be  upheld  on 
appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  $}  397&-3982,  4024;  Dec. 
Dig.  «S91010.] 

In  Banc  Appeal  from  Circuit  Court,  Linn 
County;    William  Galloway,  Judge. 

Action  by  S.  H.  Singleton  against  E.  H. 
Rhodes.  From  a  judgment  for  plaintUf,  de- 
fendant appeals.    Affirmed. 

This  Is  a  suit  to  foreclose  a  mechanic's 
Uen  for  $iO.  The  answer  says  the  contract 
was  for  $30,  and  that  the  work  was  not  per- 
formed In  accordance  therewith,  but  he  ten- 
dered $30,  and  brought  that  sum  into  court 
as  full  payment.  The  court  below  heard 
the  testimony,  and  entered  a  decree  for  tne 
amount  claimed  and  for  $20  as  attorney's 
fee. 

William  S.  Risley,  of  Albany,  for  appel- 
lant. Dan  Johnston,  of  Albany,  for  respond- 
ent 

EAKIN,  J.  Only  a  question  of  fact  Is  In- 
volved. The  court  below  saw  the  witnesses 
and  heard  their  testimony.  This  we  have 
read,  and  find  that  the  preponderance  is 
with  the  plaintiff. 

The  decree  is  therefore  affirmed. 


EAST  SIDE  MILL  Sc  LUMBER  CO.  v.  FELD- 

MAN  et  al. 

(Supreme  Court  of  Oregon.    Oct.  22,  1915.) 

Appeai.  and  Bbrok  <S=>154  —  Decisions  Ap- 
pealable— Consent  Decbee. 

A  defendant  whose  attorney  stipulated  that 
another  defendant  might  have  a  decree  in  its  fa- 
vor, and  who  approved  the  decree  prepared  and 
presented  to  him,  could  not  appeal  from  such  de- 
cree. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {§  957-969;  Dec  Dig.  <8=» 
154.] 

In  Banc.  Appeal  from  Circuit  Court,  Mult- 
nomah County;   Henry  E.  McGinn,  Judge. 

Action  by  the  East  Side  Mill  &  Lumber 
Company  against  Ernest  Feldman  and  oth- 
ers. From  a  decree  in  favor  of  the  defend- 
ant Portland  Hardwood  Floor  CJompany,  the 
defendant  Laurelhurst  Company  appeals. 
On  motion  to  dismiss.     Appeal  dismissed. 


B.  a  Wright,  of  Portland,  for  appellant 
Lewis  &  Lewis,  of  Portland,  for  respondent 

EAKIN,  J.  Thhs  is  a  suit  to  f<»«close  a 
lien.  The  Portland  Hardwood  Floor  Com- 
pany answered,  setting  up  its  lien.  The 
Laurelhurst  Company  filed  a  demnrrer,  which 
being  overruled,  the  company  answered.  The 
case  came  on  for  trial,  when  the  following 
occurred,  according  to  the  redtatlou  In  the 
decree: 

"At  said  time  it  was  stipulated  and  agreed  in 
open  court  by  and  between  said  Lewis  &  Lewis, 
attorneys  for  said  defendant  and  cross-complain- 
ant, Portland  Hardwood  Floor  Company,  and 
Hayes  &  Wangerien,  attorneys  for  defendant 
I.«urelhurst  Company,  that  the  defendant  and 
cross-complaioant,  Portland  Hardwood  Floor 
Company,  might  have  a  decree  foreclosing  its 
certain  mechanic's  lien  filed  against  lot  4,  blodc 
115,  Laurelhurst,  for  the  sum  of  $93.25,  with  in- 
terest thereon  at  the  rate  of  6  per  cent,  per  an- 
num from  the  3d  day  of  July,  1913,  until  paid, 
and  for  the  further  sum  of  90  cents  for  nUng 
and  recording  said  lien  and  for  its  costs  and  dis- 
bursements incurred  in  the  prosecution  of  this 
suit  and  for  $20  attorney's  fees." 

After  said  stipulation  counsel  prepared  a 
decree  and  presented  the  same  to  attorneys 
for  defendant  Laurelhurst  Company,  who 
approved  the  same,  which  was  then  taken 
to  the  Judge,  signed,  and  regularly  entered 
on  the  Journal.  The  Laurelhurst  Company 
now  appeals  from  the  decree,  and  the  Port- 
land Hardwood  Floor  Company  moves  to  dis- 
miss the  appeal  for  the  reason  that  the  decree 
was  consented  to  by  the  Laurelhurst  Com- 
pany. The  appellant  denies  this  is  a  consent 
decree,  and  further  alleges  that  the  objection 
that  the  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  suit  is  never 
waived.  In  Raderv.  Barr,  22  Or.  495,  29  Pac- 
889,  this  court  held: 

"By  consenting  to  the  rendition  of  a  judgment 
in  favor  of  the  plaintiS  •  •  •  for  the  amount 
claimed,  the  defendant  in  effect  waived  his  an- 
swer and  left  no  issue  in  the  case  to  be  tried,  and 
from  audi  a  judgment  no  appeal  Ues." 

This  case  has  been  affirmed  in  this  court 
many  times.  In  Schmidt  v.  Oregon  Mining 
Company,  28  Or.  9,  40  Pac  406,  1014,  52  Am. 
St.  Rep.  759,  this  whole  question  was  verj' 
thoroughly  considered  by  Mr.  Justice  Wol- 
verton,  who  says: 

"The  conditions,  simply  stated,  are:  The  court 
is  requested  by  one  party  to  make  certain  find- 
ings, and  to  enter  a  decree  thereon  with  certain 
definite  conditions.  To  all  this  the  other  party 
consents,  and  the  decree  is  entered.  Now,  the 
party  making  the  request  appeals  to  this  court 
and  demands  that  the  decree  be  reversed  in  part, 
without  even  so  much  as  moving  the  lower  court 
to  modify  its  findings,  or  the  decree  entered 
thereon^  or  calling  its  attention  to  errors  and  ir- 
regularities, so  that  the  court  could,  upon  its 
own  motion,  purge  the  record  of  its  infirmities. 
To  say  the  least  this  is  not  fair  treatment  of 
the  court  below,  and  in  support  of  its  decree 
this  court  will  presume  the  consent  of  plaintiff 
to  the  entry  thereof  in  its  present  form. 
Hayne's  New  Trial  and  Appeal,  j  285,  p.  846; 
Parker  v.  Altscbul,  60  Cal.  380 ;  Lesse  v.  Clark, 
28  Cal.  36;  Wilson  v.  Dougherty,  45  Cat  35; 
Reynolds  v.  Hosmer,  45  Cal.  637.    Consent  ex- 
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coses  error,  and  ends  all  eonteiition  between  the 
parties.  It  leaves  nothing  for  the  court  to  do 
but  to  enter  what  the  parties  hare  agreed  upon, 
and,  when  so  entered,  the  parties  themselves  are 
concluded.  From  such  a  decree  there  is  no  ap- 
peal" 

This  opinion  disposes  of  tlie  case,  and  the 
appeal  must  be  dismissed. 


MJNGELB  V.  MOORE  et  al.        ^ 
(Supreme  Court  of  Oregon.    Oct  22,  1915.)*  • 

Apfeai.  and  Ebbob  «s>125— Judouent  Entbt 

—Consent  Decree. 

Where  a  decree  in  the  trial  court  is  entered 
by  consent  of  the  parties,  no  appeal  can  be 
taken. 

[E!d.  Note.— BV>r  other  cases,  see  Appeal  and 
Brrop,  Cent  Dig.  i  883 ;  Dee.  Dig.  «=>126.] 

In  Banc.  Appeal  from  Circuit  Court,  Polk 
County;    H.  H.  Belt,  Judge. 

Action  by  Theodore  Lengele  against  Mrs. 
B.  McN.  Moore,  George  O.  Sloan,  Daisy  A. 
Sloan,  and  anotlier.  From  the  decree  de- 
fendants Sloan  appeal.  On  motion  -to  dis- 
mlsa     Motion  sustained. 

Tbls  la  a  motion  to  dismiss  an  appeal.  In 
this  case  the  court  finds  tbat  by  stipulation 
the  appellants  and  respondent  consented  to 
the  decree  as  entered.  The  notice  of  appeal 
was  served  the  1st  day  of  July,  1916.  The 
undertaking  was  served  on  the  12th  day  of 
July,  and  filed  the  same  day.  No  further 
time  was  granted  to  file  the  transcript,  but 
it  was  filed  in  this  court  on  the  31st  day  of 
August,  1916.  Respondent  moves  to  dismiss 
the  appeal  upon  two  grounds:  (1)  That  the 
transcript  was  not  filed  within  the  time  re- 
quired by  law;  and  (2)  that  It  is  a  consent 
decree. 

Unruh  &  Macy,  of  Salem,  for  appellants. 
S.  M.  Endlcott,  of  Salem,  for  responaent. 

EAKIN,  J.  The  motion  must  be  sustain- 
ed upon  both  grounds.  Appellant's  time  to 
file  his  transcript  in  this  court  expired  on 
the  IQth  day  of  August,  and  it  was  not  filed 
until  the  3l8t  The  law  requires  that  it 
shall  be  filed  within  30  days  from  the  time 
the  appeal  Is  perfected,  which  time  was  the 
17th  day  of  July.  The  case  of  the  East 
Side  Lumber  Company  v.  Feldman  et  al., 
1.^2  Pac.  266,  decided  this  day,  holds  that  a 
consent  decree  cannot  be  appealed  from,  cit- 
ing numerous  authorities  which  It  is  not 
necessary  to  repeat  bere. 


DAVIES  et  al.  v.  REA  et  al. 

(Supreme  Court  of  Oregon.    Oct.  22,  1916.) 

E^UDS,  Statute  of  €=»108— Default  oi  Ak- 
OTHEB— Consideration— SurriciENCT. 

Where  defendants,  the  principal  stockhold- 
ers of  a  hotel  company,  signed  a  writing  where- 
by. In  consideration  ot  the  forbearance  of  plain- 
tiff to  foreclose  a  mortgage  thereon,  defendants 
agreed  to  pay  the  sum  secured  at  a  later  date,  to- 
gether with  interest,  attorneys'  fees,  and  costs. 


the  undertaking  is  enforceable;  there  being  a 
sufficient  memorandum  under  L.  O.  L.  f  808,  pro- 
viding that  an  agreement  to  answer  for  the  de- 
fault of  another  must  be  in  writing  embracing 
the  consideration,  and  subscribed  by  the  party 
to  be  charged. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent  Dig.  $$  214-221;  Dea  Dig.  «=» 
108.] 

Department  1.  Appeal  from  Circuit  Court, 
Multnomah  County ;  Geo.  N.  Davis,  Judge. 

Action  by  H.  H.  Davles  and  George  A. 
Kelly  against  Don  P.  Rea  and  L.  Y.  Keady. 
From  a  Judgment  for  plaintiffs,  defendants 
appeal.    Affirmed. 

The  substance  of  the  complaint,  which  was 
filed  June  13,  1913,  is  that  the  Gateway  Ho- 
tel Company  had  given  its  note  and  mort- 
gage to  the  plaintiffs  and  had  failed  to  t>ay 
the  same  at  maturity,  whereupon  the  defend- 
ants signed  a  writing  which,  after  reciting 
the  Indebtedness  and  that  the  plaintiffs  here 
were  about  to  foreclose  the  mortgage,  con- 
tained the  following  stipulation: 

"Now,  therefore,  as  holders  of  and  owners  of 
the  majority  of  the  stock  of  the  Madras  Hotel 
Company,  and  realizing  that,  if  said  property 
was  sold  under  foreclosure,  it  will  be  at  a  sac- 
rifice, now,  in  consideration  of  the  extension  of 
the  time  for  the  collection  of  said  sum  until 
May  22,  1913,  we,  the  undersigned,  I*  T.  Keady 
and  Don  P.  Rea  do  bind  ourselves  individually 
and  personally,  each  for  himself,  and  not  one 
for  toe  other,  to  pay  said  Davies  and  Kelly  said 
full  sum  of  money,  together  with  interest,  at  the 
expiration  of  said  period,  May  22,  1913. 

*  We  further  agree  and  bind  ourselves  that  in 
the  event  of  a  suit  for  the  collection  of  said  in- 
debtedness, or  any  part  of  it  we  will  pay  the 
said  Davies  and  Kelly  the  sum  of  two  hundred 
($200.00)  dollars  as  attorneys'  fees  and  such 
other  costs  as  they  may  have  expended  In  said 
action." 

It  is  also  alleged  that  the  note  and  mort- 
gage are  long  past  due  and  unpaid,  and  that 
the  obligation  of  the  defendants  has  not  been 
paid  and  Is  past  due.  A  general  demurrer 
to  the  complaint  was  overruled.  The  answer 
admits  the  execution  of  the  writing  and 
that  the  hotel  company  bad  failed  to  pay  the 
note  and  mortgage.    It  affirmatively  states: 

"That  the  promise  or  agreement  set  forth  In 
the  complaint  was  a  special  promise  to  answer 
for  the  debt  or  default  of  the  Madras  Hotel 
Company,  named  in. the  complaint;  that  no  note 
or  memorandum  of  said  promise  or  agreement 
expressing  a  consideration  was  made  or  signed 
by  the  defendants  or  either  of  them,  or  by  any 
person  by  their  authority,  or  at  all,  and  the  in- 
strument named  in  the  complaint  and  marked 
Exhibit  A  was  made  and  signed  by  the  defend- 
ants without  any  consideration." 

The  reply  traverses  the  allegations  of  the 
answer.  The  conrt  made  findings  of  fact  and 
conclusions  of  law  upon  which  it  rendered 
judgment  for  the  plaintiffs  for  $175,  attor- 
ney's fees,  and  otherwise  according  to  the 
prayer  of  the  complaint.  Defendants  appeal. 
The  only  assignments  of  error  are  these: 

"(1)  The  court  erred  in  overruling  defendants'^ 
demurrer  to  the  complaint ;  (2)  the  court  erred 
in  giving  judgment  for  plaintiffs,  for  that  the 
tindings  are  not  sufficient  to  support  said  judg- 
ment** 
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H.  K.  Sargent,  of  Portland  (Harrison  Al- 
len, of  Portland,  on  the  brief),  for  appellant 
Frank  Schlegel,  of  PorOand  (E.  E.  Miller,  of 
Portland,  oa  the  brief),  for  respondent. 

BURNETTT,  J.  (after  stating  the  facts  as 
above).  The  defendants  contend  that  the 
writing  which  they  signed  is  not  sufficient  to 
charge  them  under  the  statute  of  frauds  em- 
bodied in  section  808,  L>.  O.  L.  As  applicable 
to  this  case  the  statute  reads  thus: 

"In  the  followlDg  cases  the  agreement  is  void 
unless  the  same  or  some  note  or  memorandum 
thereof,  expressing  the  consideration,  be  In  writ- 
ing and  subscribed  by  the  party  to  be  charged,  or 
by  his  lawfully  authorized  agent;  evidence, 
therefore,  of  the  agreement  shall  not  be  received 
other  than  the  writing,  or  secondary  evidence  of 
its  contents,  in  the  cases  prescribed  by  law: 
•  •  •  2.  An  agreement  to  answer  for  the  debt, 
default,  or  miscarriage  of  another.    •    *    •  " 

The  paper  recited  that  it  was  executed  "in 
consideration  of  the  extension  of  the  time 
for  the  collection  of  said  sum  until  May  22, 
1918."  The  defendants  rely  upon  First  Na- 
tional Bank  v.  Cecil,  23  Or.  62,  31  Pac.  61, 
32  Paa  393,  holding  that: 

"An  agreement  by  a  creditor  to  forbear  prose- 
cutinp;  his  claim,  and  an  actual  forbearance  by 
him,  is  a  good  consideration  to  sustain  a  promise 
of  a  third  person  to  pay  the  claim;  •  •  • 
but  a  mere  forbearance  without  such  promise  is 
not.  •  •  •  And  this  is  so  although  the  act  of 
forbearance  was  induced  by  the  defendant's 
promise." 

The  teaching  of  that  case  Is,  in  effect,  that 
without  a  supporting  contract  to  character- 
ize It,  pure  forbearance  could  not  be  distin- 
guished from  neglect  of  the  promisee  to  com- 
pel payment.  Delay  only,  if  nothing  else  is 
shown,  does  not  alter  the  situation  or  the 
rights  or  obligations  of  the  parties.  But  in 
this  Juncture  that  is  not  by  the  marl(.  The 
consideration  was  the  extension  of  time. 
This  ImpUes  an  affirmative  act  on  the  part 
of  the  bolder  of  the  note,  and  is  not  the 
bare  neg^ttire  of  forbearance  or  procrastina- 
tion. This  positive  act  of  the  plaintiffs  is 
expressed  in  the  agreement  which  the  de- 
fendants made.  Their  argument  would  be 
apropos  if,  in  fact,  the  plaintiffs  lied  violat- 
ed the  stipulation  and  had  sued  on  the  prin- 
cipal obligation  before  the  extension  had  ex- 
pired for  then  the  stated  consideration  would 
liave  failed.  Expressing,  as  it  does,  the  con- 
sideration, the  writing  subscribed  by  the  par- 
ties sought  to  be  charged  is  sufficient  within 
the  statute  of  frauds. 

The  Judgment  is  affirmed. 

MOORE),  C.  J.,  and  McBRIDB  and  BEN- 
SON, JJ.,  concur. 


FELLMAN  et  aL  v.  TIDEWATER  MILL  CO. 

(Supreme  Court  of  Oregon.    Oct  22,  1915.) 

1.  Injunction  ^»36  —  Jubisdiction  —  Ade- 
quate 'RxuEDT  AT  Law— Title  to  Land. 
Equity  will  take  jurisdiction  of  a  suit  to 
prevent  the  defendant  from  constructing  a  log 


boom,  by  driving  piles  along  the  harbor  Bne 
directly  in  front  of  tidelands  alleged  to  be  own- 
ed by  complainants,  and  thence  across  the  lands, 
isolating  them  from  the  navigable  channel,  and 
preventing  ingress  and  egreea  to  complainants' 
other  property,  to  their  irreparable  injury, 
and  threatening  to  fill  the  boom  with  sawlogs, 
even  though  defendant  denied  the  alleged  own- 
ership, since  the  ownership,  as  to  which  an  ac- 
tion of  ejectment  might  have  afforded  an  ade- 
quate remedy  at  law,  was  not  the  only  ques- 
tion involved,  but  was  andUary  to  other  ques- 
tions of  access,  etc. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  Sf  sa-S4 ;   Dec.  Dig.  «=>36.] 

2.  Navigable  Watbbs  ^=»26  — Loo  Book~ 
Pleading— FISDEBAL  Authobitt. 

Where  defendant,  while  denying  eomplain- 
ants'  ownership,  did  not  affirmatively  plead  title 
to  the  lands  in  question,  and  alleged  that  the 
boom  was  situated  upon  its  own  land  and  the 
waters  of  the  river  and  bay,  and  was  maintain- 
ed under  license  from  the  federal  government 
without  setting  out  the  terms  of  such  license, 
it  could  not  be  presumed  that  it  empowered  de- 
fendant to  prevent  the  tidewater  owner  from 
access  to  navigable  waters  in  front  of  bis  land. 

W'Ed.   Note.— For  other  cases,  see  Navigable 
aters.  Cent  Dig.  {$  138-166;   Dee.  Dig.  <8=> 
26.] 

3.  Navigable   Wambs   *=>S6— State  Tide- 
lands— Title— Low-Wateb  Mabk. 

Deeds  conveying  all  the  tidelands  in  front 
of  the  lots  mentioned  therein  extended  the  title 
thereunder  to  low-water  mark,  wherever  that 
might  be,  then  or  afterwards. 

[Ed.  Note. — For  other  cases,  see  Navigable 
Waters,  Cent  Dig.  H  180-200;  Dec.  Dig.  <g=> 
30.] 

4.  Navigable  Watebs  ®=»44— Tidelands  — 
Accbetton. 

The  purchaser  of  tidewater  lands,  taking 
to  low-water  mark,  acquires  title  to  accretions 
gradually  forming  upon  bis  original  grant. 

[Ed.  Note. — For  other  cases,  see  Navigable 
Waters,  Cent  Dig.  §§  266-278,  281,  282;  Dec. 
Dig.  «=>44.] 

Department  No.  1.  Appeal  frwn  Circuit 
Court,  Lane  County;  Wm.  Galloway,  Judge. 

Action  by  Joseph  Fellman  and  another 
against  the  Tidewater  Mill  Company.  De- 
cree for  defendant  dismissing  the  suit,  and 
plaintiffs  appeal.  Reversed,  and  decree  en- 
tered for  plaintiffs. 

The  plaintiffs,  complaining  of  the  defend- 
ant corporation,  allege  that  they  are  the  own- 
ers of  all  tidelands  fronting  and  abutting 
upon  lots  3  and  4  in  section  26,  and  lot  7  In 
section  35,  of  township  18  S.,  range  12  W.  of 
Willamette  meridian,  in  Lane  county.  Or., 
except  a  tract  of  tldeland  containing  15 
acres,  which  exception  Is  particularly  de- 
scribed by  metes  and  bounds.  These  tide- 
lands  border  on  the  Sluslaw  river,  a  navi- 
gable stream  used  for  the  purpose  of  com- 
merce and  navigation.  In  effect  the  com- 
plaint diargcs  that  the  defendant  is  con- 
structing a  log  boom  by  driving  piled  at 
short  intervals,  commencing  near  its  sawmill 
and  following  the  harbor  line  at  a  depth  of 
about  10  feet  upstream  and  directly  in  front 
of  the  tidelands  of  plaintiffs,  and  thence 
across  the  lands  themselves,  completely 
isolating  them  from  the  navigable  channel, 
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and  preventing  ingress  to  and  egress  from 
their  other  property,  to  tbelr  irr^arable  in- 
Jury,  and  tliat  the  defendant  ttireatens  to 
continue  tlie  boom  and  to  fill  it  wltii  saw- 
logs. 

Tlie  defendant  denies  everytliing  in  the 
complaint,  except  the  allegation  of  its  cor- 
porate existence.  Answering  afiSrmatlTely, 
It  states  in  substance  that  it  is  operating  a 
sawmill  on  Sluslaw  Bay,  and  that  it  is  nec- 
essary to  maintain  a  boom  in  the  river  and 
bay  to  bold  logs  with  which  the  mill  is  sup- 
Idied.    Tliis  allegation  then  follows: 

"That  the  log  boom  belonging  to  defendant, 
and  referred  to  in  said  complaint,  is  situate  up- 
on the  lands  of  defendant  and  upon  the  wa- 
ters of  said  Siuslaw  river  and  Bay,  and  where 
the  same  is  situate  upon  the  said  Siuslaw  river 
and  Bay,  the  same  is  so  maintained  under  li- 
cense from  the  United  States  of  America,  duly 
made  and  issued  by  the  said  United  States  of 
America  through  its  Department  of  War,  to 
which  is  delegated  the  regulation  of  navigation 
apon  the  said  waters,  and  that  the  said  boom 
fa  so  situate,  so  as  not  to  interfere  with  or  im- 

gide  navigation  upon  said  Siuslaw  river  and 
ay,  and  does  not  in  fact  interfere  with  the 
navigation  of  said  waters,  and  that  plaintiffs 
do  not  own,  occupy,  or  use  the  lands  upon  which 
said  log  boom  is  situated  and  maintained,  and 
that  plaintifih  are  not  engaged  in  navigation 
upon  the  said  waters,  and  tiave  no  property 
whioh  is  used  or  is  available  for  the  purpose 
of  navigation  or  commerce  upon  or  adjacent  to 
the  said  waters,  and, that  the  said  log  boom  is 
lawfully  used  and  m'aintained  by  said  defend- 
ant, and  is  not  an  obstruction  to  commerce  or 
navigation,  and  is  so  maintained,  used,  and  op- 
erated in  Its  said  business  lawfully." 

The  reply  admits  the  navigability  of  the 
river,  bnt  traverses  the  other  allegations  of 
the  answer.  We  deem  it  unnecessary  to  con- 
sider some  new  matter  which  appears  in  the 
last  pleading.  The  circuit  court  heard  the 
testimony  on  the  issues  raised,  and  determin- 
ed substantially  that,  because  there  was 
drawn  in  question  the  title  of  real  property, 
of  which  the  defendant  was  in  actual  pos- 
session, the  legal  remedy  of  ejectment  was 
adequate,  that  therefore  the  court  was  with- 
ont  Jurisdiction  to  try  the  case  on  the  equity 
side,  and  so  dismissed  the  suit  From  this 
decree  the  plaintiffs  appealed. 

John  M.  Williams,  of  Eugene  (Williams  A 
Bean,  at  Eugene,  on  the  brief),  for  appellants. 
C.  A  Hardy,  of  Eugene,  and  H.  S.  Wilson, 
of  Portland  (Thompson  &  Hardy,  of  Eugene, 
on  the  brief),  for  respondent 

BUBNETT,  J.  (after  stating  the  facts  as 
above).  [1]  The  ownership  of  the  tldelands 
mentioned  in  the  complaint  Is  not  the  only 
question  involved.  The  issues  affect  also  the 
Tight  of  access  to  the  navigable  stream.  In 
Coqnille  Mill  &  Mercantile  Co.  v.  Johnson, 
52  Or.  547,  98  Pac.  132,  132  Am.  St  Rep. 
716,  it  was  held  that  the  right  to  operate  a 
boom  in  a  navigable  stream  adjacent  to  real 
property  as  a  thing  distinguished  from  ap- 
propriation and  occupation  of  the  soil  under 
the  water  is  an  incorporeal  hereditament,  for 
the  possessitm  of  which  an  action  of  eject- 


ment will  not  lie — citing  16  Cyc  16;  Paricer 
V.  West  Coast  Packing  Co.,  17  Or.  510,  21 
Pac.  822,  5  li.  R.  A  61.  This  feature  of  the 
case  is  peculiarly  cognizable  in  equity,  and 
serves  as  a  leaven  to  leaven  the  whole  lump 
of  litigation,  giving  the  chancery  side  of  the 
court  Jurisdiction  to  hear  and  determine  the 
entire  controversy,  although  some  features 
of  it  might  be  worked  out  at  law.  In  a 
sense  the  title  to  the  land  is  ancillary  to  the 
other  question  involved,  when  viewed  from 
the  standpoint  of  equity.  As  stated  in  South 
Portland  Land  Company  v.  Munger,  36  Or. 
457,  60  Pac.  5: 

"The  remedy  at  law  to  which  the  statute  al- 
ludes must  be  plain,  adequate,  and  complete,  or, 
in  other  words,  as  practical  and  efficient  to  the 
ends  of  justice  and  its  prompt  administration 
as  the  remedy  in  equity.  It  is  not  enough  that 
there  is  a  remedy  at  jaw.  •  •  *  The  rem- 
edy at  law  which  defeats  a  suit  in  equity  must 
by  full,  adequate,  and  complete.  Anything  less 
than  this  will  not  be  sufficient  to  deprive  equity 
of  jurisdiction.'  " 

Tn  support  of  this  principle  giving  author- 
ity to  courts  in  equity,  although  in  some  as- 
pects of  the  litigation  there  might  be  some 
remedy  at  law,  this  precedent  is  quoted  ap- 
provingly by  this  court  in  the  following 
cases:  Sellwood  v.  Henneman,  36  Or.  575, 
60  Pac.  12 ;  Benson  v.  Keller,  37  Or.  120,  60 
Paa  918;  Wollenberg  v.  Rose,  41  Or.  314, 
68  Paa  804;  McMahan  v.  Whelan,  44  Or. 
402,  76  Paa  715;  Llvesley  v.  Johnston,  45 
Or.  30,  76  Paa  946,  65  L.  R.  A.  783,  100  Am. 
St  Rep.  647 ;  Fire  Ass'n  v.  AUeslna,  45  Or. 
154,  77  Paa  123;  Wood  v.  Plsk,  45  Or.  27G, 
77  Pac.  128,  738 ;  Clark  v.  Hlndman,  46  Or. 
67,  79  Pac.  56;  Zeuske  v.  Zeuske,  55  Or.  G5, 
103  Paa  648,  105  Pac.  249,  Ann.  Cas.  1912A, 
557.  In  Hill  V.  Cooper,  6  Or.  181,  it  was 
held  that  even  by  defending  an  action  at 
law  unsuccessfully  the  losing  party  was  not 
deprived  of  his  right  to  subsequently  begin 
hlB  suit  In  equity  to  maintain  his  right«t 
which  might  be  otherwise  concluded  by  the 
Judgment  at  law.  If,  therefore,  as  in  that 
case,  a  defendant  defeated  In  the  law  action 
may  yet  prosecute  his  suit  In  equity  notwith- 
standing the  law  Judgment,  much  more  may 
he  commence  in  equity  in  the  first  Instance 
to  wage  his  contention,  when  it  Involves  re- 
lief which  only  chancery  will  award.  It 
would  be  of  little  profit  to  the  plaintiirs  to 
bring  ejectment  for  the  tldelands  which  they 
claim,  and  yet  be  cut  off  from  access  to  navi- 
gable water  by  the  boom  of  the  defendant 
planted  in  front  of  them.  We  conclude  that 
the  issues  involved  in  the  pleadings  are  prop- 
erly cognizable  in  equity. 

[2]  The  defendant  does  not  affirmatively 
plead  title  In  itself  to  the  locus  in  quo  de- 
scribed in  the  complaint  The  plaintiffs 
point  out  that  the  boom  is  extended,  not  only 
in  the  river  in  front  of  tbeir  premises,  but 
also  across  their  lands  to  the  15-acre  tract, 
forming  the  exception  in  the  description  al- 
ready mentioned.  Referring  to  the  excerpt 
from  the  answer  quoted  above,  we  find  the 
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defendant  stating  tbat  the  bo<HU  Is  situated 
upon  its  own  land,  and  upon  tbe  waters  of 
the  rlrer  and  bay,  and  wbere  it  is  situated 
upon  those  waters  it  is  maintained  under 
license  from  tbe  United  States.  The  terms 
of  the  permit  are  not  set  out,  and  It  Is  but 
a  conclusion  of  law  to  say  that  the  boom  is 
maintained  under  that  authority.  We  can- 
not presume  that  it  empowered  the  defend- 
ant to  prevent  the  shore  owner  from  access 
to  the  navigable  waters  in  front  of  bis  bold- 
Ings. 

Without  pleading  title  in  itself,  the  defend- 
ant essayed  to  proive  that  it  was  the  owner 
of  what  Is  known  as  "Tide  Island,"  above  the 
premises  described  by  the  plalntlffa,  and  that 
this  Island  by  gradual  accretion  had  been  ex- 
tended downstream  and  In  front  of  the  lands 
claimed  by  the  plalntlffa  The  muniments  of 
title  introduced  by  them  without  objection 
on  the  part  of  defendant  show  that  by  deeds 
of  date  August  26,  1887,  and  March  8,  1889, 
•the  state  of  Oregon,  by  what  is  now  known 
as  the  state  land  board,  conveyed  to  the 
plaintiffs'  predecessor  In  Interest  all  the  tide- 
lands  fronting  or  abutting  upon  lot  7  In  sec- 
tion 35,  and  lots  3  and  4  In  section  26,  town- 
ship 18  S.,  range  12  W.  of  the  WUlajnette 
meridian.  It  is  true  that  those  conveyance^ 
state  that  the  tideland  as  it  then  existed  con- 
tained a  certain  number  of  acre&  Hie  posi- 
tion taken  by  the  defendant  here  is  that  the 
predecessor  in  interest  of  the  plaintiffs  took 
only  to  the  precise  metes  and  bounds  describ- 
ed in  the  survey  of  the  tldelands  as  they  then 
were,  and  that  those  limits  were  fixed  and 
Immovable,  so  that  other  tldelands  might 
afterwards  come  into  existence  between  the 
lands  then  called  tldelands  and  tbe  river.  A 
further  contention  on  the  evidence  is  that  by 
gradual  accretion  Tide  Island  was  extended 
downstream  In  front  of  the  lands  originally 
conveyed  by  the  state,  as  noted  above,  and 
hence  cut  off  plaintiffs'  holdings  from  access 
to  the  river. 

[3]  In  the  first  place,  as  regards  the  tide- 
lands,  the  deeds  conveyed  to  the  grantor  of 
plaintiffs  all  the  tideland  In  front  of  the  lots 
mentioned.  This  extended  the  holdings  un- 
der those  deeds  to  low-water  mark,  wherever 
the  same  might  be  then  or  afterwards.  Ap- 
plying this  principle,  Mr.  Justice  Eaklu,  In 
(?rant  v.  Oregon  Navigation  Co.,  49  Or.  324, 
90  Pac.  179,  1099,  as  quoted  by  Mr.  Justice 
Bean  in  Pacific  Elevator  Company  v.  Port- 
land, 65  Or.  349.  399,  133  Pac.  72,  82  (46  L. 
R.  A.  [N.  S.]  363),  said: 

"By  the  legislative  acta  of  1872  •  •  •  and 
1874  ♦  ♦  *  the  upland  owner  was  given 
the  preference  right  to  purchase  the  tideland, 
and  upon  such  purchase.  If  not  already  vested 
in  another  under  section  4042,  B.  &  C.  Comp., 
he  thereby  acquired  also  the  exclusive  wharf- 


age right  to  deep  water,  and  alao  all  aoeretions 
to  his  tideland  and  the  right  to  fill  up  the  shal- 
lows or  flats,  so  long  as  be  does  not  impede  nav- 
igation or  interfere  with  conu&erce  over  the 
same." 

[4]  The  rule  Is  that  the  purchaser  of  tide- 
land  takes  to  the  low-water  marie,  that  aft- 
erwards he  is  entitled  to  follow  that  line  to 
the  utmost  of  Its  recession,  and  that  he  ac- 
quires title  to  the  accretions  which  gradually 
form  upon  his  original  gr&nt.  Cawlfleld  v. 
SmyOi,  69  Or.  41,  138  Pac.  227.  Ttxe  plain- 
tiffs are  therefore  entitled  to  the  accretions 
joining  their  land  In  front  thereof  to  tbe 
present  low-water  line  on  the  Sluslaw  river, 
when  considered  as  a  pure  addition  by  Im- 
perceptible degrees  to  that  holding. 

A  careful  reading  of  the  testlnumy  im- 
presses us  with  the  belief  that  the  contMitlon 
of  the  defendant  that  the  accretion  is  part 
of  Tide  Island  is  not  well  founded.  The  evi- 
dence goes  no  further  than  to  show  that  in 
former  times  there  was  a  channel  between 
Tide  Island  and  the  tldelands  Included  in  tlie 
conveyances  from  the  state,  through  whixi. 
passage  rowboats  could  be  taken  in  any  stage 
of  water,  but  that  now  at  low  water  all  the 
lands  in  that  vicinity  are  uncovered,  includ- 
ing the  bed  of  the  channel.  It  Is  practically 
without  dispute,  however,  that  smbstantlally 
along  tbe  east  line  of  tbe  premises  claimed 
by  the  plaintiffs  a  depression  exists,  which 
some  witnesses  say  contains  water  at  all 
stages,  and  which  those  most  favorable  to  the 
defendant  admit  has  water  in  it  at  quarter 
tide.  It  seems  clear  to  us  that  that  depres- 
sion Is  the  small  remainder  of  the  former 
channel  between  the  original  tldelands  and 
Tide  Island,  lowing  that  the  accretions 
which  extend  from  plaintiffs'  grant  to  the 
present  low-water  mark  are  not  part  ot  Tide 
Island,  but  natural  additions  by  Impercepti- 
ble degrees  to  their  holdings. 

We  conclude  that  as  the  suit  Involves  the 
right  of  access  to  the  navigable  water,  for 
which  ejectment  will  not  He,  a  court  of  eq- 
uity has  jurisdiction,  because  the  action  of 
ejectment  would  not  afford  complete  relief 
for  the  grievances  of  which  the  plaintiffs 
complain,  although  incidentally  the  title  to 
the  tldelands  Is  involved.  We  think,  also, 
upon  the  merits  of  the  case,  the  testimony 
shows  that  tbe  accretions  In  front  of  and  an- 
nexed to  the  lands  of  the  plaintiffs  cannot  be 
attributed  to  an  extension  of  Tide  Island,  but 
belong  essentially  to  the  original  grant  from 
the  state  to  the  predecessor  of  plaintiffs. 

The  decree  of  the  cU-cuit  court  Is  reversed, 
and  one  here  entered  according  to  the  prayer 
of  the  complaint 

MOORE,  O.  J.,  and  McBRIDB  and  BBN- 
SON,  JJ.,  concur." 
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SUTTON  T.  SUTTON. 
(SapreiiM  Court   of   Oregon.     Oct   22,   191B.) 
L  Equity  ^=>3SS  —  Tbiai.  —  £Ixoi.tr8ioit  o» 

KVIDKITCK. 

Under  L.  O.  L.  {  405,  providing,  relative  to 
suits  in  equity,  that  where  evidence  is  offered 
and  excluded,  the  party  offering  it  shall  be  en- 
titled to  have  it  tuen  down  in  like  manner  as 
the  testimony  admitted,  and  that  he  shall  be  re- 
quired to  pay  for  taldng  it,  unless  the  court  on 
appeal  holds  it  competent,  where  the  court  re- 
fused to  hear  evidence  as  to  certain  matters, 
but,  when  counsel  stated  that  they  had  two  wit- 
nesses who  would  not  take  over  five  minutes 
apiece,  directed  them  to  be  called,  and  the  party 
offering  the  testimony  did  not  request  pernussion 
to  take  any  testimony  over  the  rnling  of  the 
court,  or  offer  to  pay  for  the  recording  of  such 
testimony,   there  was  no  error. 

[Ed.  Note. — For  other  cases,  see  Equity,  Cent. 
Dig.  H  S22,  824,  833;    Dec.  Dig.  ®=>385.] 

2.  DivoECK  $=>154 — Deckke — Confoxmitt  to 

PLEADINGS  AND  PkOOF. 

In  a  suit  for  divorce  the  ownership  of  a 
photograph  of  a  deceased  child  of  the  parties 
was  not  made  an  issue  by  the  pleading  or  men- 
tioned in  the  evidence,  but  just  prior  to  the 
close  of  the  trial  the  husband  s  attorney  stated 
that  the  wife  had  two  identical  large  photo- 
graphs, one  of  which  was  the  husband's  proper- 
ty, and  asked  that  the  decree  require  her  to  turn 
one  of  them  over  to  the  husband.  The  wife's 
attorney  admitted  that  the  wife  had  possession 
of  such  photographs,  and  stated  that  he  would 
advise  her  to  turn  one  of  them  over  to  the  hus- 
band, and  that  he  did  not  deem  it  necessary  to 
insert  a  provision  in  the  decree.  On  the  settle- 
ment of  the  findings  and  conclusions  the  wife's 
attoniey  stated  that  the  wife  refused  to  turn 
over  ^ther  of  the  photographs  to  the  husband. 
Heid,  that  the  court  was  without  authority  to 
provide  in  the  decree  that  the  wife  should  de- 
liver one  of  such  photographs  to  the  husband, 
as,  assuming  that  her  attorney  had  a  right  to 
bind  her  by  an  admission,  he  made  no  admission 
as  to-  the  husband's  ownership,  and,  moreover, 
ample  notice  of  the  wife's  position  was  given 
before  tiie  formal  decision  and  decree  were  en- 
tered. 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent  Dig.  H  515,  516,  519;  Dec.  Dig.  <S=»154.] 

3.  DiTOBCE  «=>236  —  AxmONT  —  AOBEKVSNTS 

or  Pabtibs— Effkct. 

In  a  divorce  suit  the  husband,  pursuant  to 
an  agreement,  stipulated  to  transfer  his  personal 
property  and  convey  bis  real  estate  to  a  trustee, 
who  was  empowered  to  sell  it  according  to  bis 
own  judgment  pay  a  mortgage  thereon,  satisfy 
certain  debts  of  the  husband,  and  deliver  the 
balance,  if  any,  to  the  wife.  The  mortgage  was 
foreclosed,  so  that  the  trustee  was  practically 
shorn  of  his  power,  and  the  wife  derived  no 
benefit  from  the  transfer  to  the  trustee.  Held, 
that  she  was  not  barred  by  the  agreement  from 
claiming  alimony. 

[Ed.  Note.— For  other  cases,  see  Divoresu  Cent 
dJs.  H  666,  667;  Dec.  Dig.  <S=236.] 

Department  2.  Appeal  from  Circuit  Court, 
Moltnomab  County;  C.  U.  Gantenbein, 
Judge. 

Salt  by  Bosa  B.  Sutton  against  James  N. 
Sutton  for  divorce.  From  the  decree,  each 
party  appeala  Modified  in  pert  and  affirmed 
in  part 

See,  also,  150  Pac.  1025. 


.  B.  Sntton  was  divorced  from  her  hus- 
band, James  N.   Sutton.    Ttie  decree  com- 


manded the  plaintiff  to  "deliver  to  tbe  derk 
of  this  court  the  photograph  of  James  N. 
Sutton,  Jr.,  deceased,  the  property  of  the  de- 
fendant, in  good  condition,  to  be  by  said  clerk 
delivered  to  the  defendant"  Tbe  trial  conrt 
also  awarded  alimony  to  plalntifC,  "the  first 
payment  thereof  to  be  made  on  or  about  the 
20th  day  of  the  month  succeeding  the  deliv- 
ery of  said  photograph  as  aforesaid,  and  the 
subsequent  payments  to  be  made  on  or  about 
the  20th  day  of  each  and  every  month  there- 
after until  the  further  order  of  the  court" 
Each  party  appealed.  The  plaintiff  com- 
plains because  the  court  declined  to  allow 
more  than  $40  per  month  as  alimony,  and  she 
also  contends  that  error  was  committed  In 
ordering  a  delivery  of  the  photograph.  The 
defendant  insists  that  the  plaintiff  is  not 
entitled  to  any  sum  as  alimony ;  and  he  ar- 
gues, too,  that  the  court  erred  In  not  permit- 
ting tbe  Introduction  of  certain  te-stimony. 

H.  E.  Collier,  of  Portland,  for  appelant. 
Frederick  H.  Drake,  of  Portland,  for  respond- 
ent 

HARRIS,  J.  (after  stating  the  facts  as 
above).  The  assignments  of  error  embrace 
three  subjects:  (a)  The  exclusion  of  testi- 
mony ;  (b)  the  photograph ;  and  (c)  the  amount 
of  alimony. 

[1]  After  hearing  the  testimony  of  plain- 
tiff and  defendant  and  reading  the  deposition 
of  a  witness  for  plaintiff,  and  upon  being  told 
that  the  defendant  had  four  or  five  witness- 
es, the  court  said: 

"I  won't  hear  that  many.  •  ♦  •  I  think  T 
have  heard  enough  of  Mr.  Sutton's  story,  and 
you  can  put  one  more  witness  on  corroborating 
him,  if  you  have  a  witness  of  that  character." 

Counsel  for  defendant  stated  that  he  had 
not  gone  into  the  amount  or  nature  of  certain 
expenses  which  had  been  Incurred,  and  that 
the  defendant  bad  alleged  that  he  turned 
over  to  plaintiff  all  of  the  personal  property 
worth  about  $1,300.  The  transcript  of  the 
proceedings  records  the  court  as  then  say- 
ing that: 

"I  know  how  It  is  in  these  domestic  troubles ; 
the  parties  want  to  go  into  all  kinds  of  details, 
and  the  court  generally  has  to  take  a  pretty 
broad  view  of  matters  of  this  kind.  We  will  not 
go  into  details." 

Counsel  for  defendant  responded  thus: 
"We  have  two  witnesses  that  won't  take  over 
five  minutes  apiece." 

And  thereupon  the  court  replied: 

"Well,  call  them." 

The  defendant  did  not  request  permission 
to  take  any  testimony  over  the  ruling  of  the 
court,  and  he  did  not  offer  to  pay  for  tbe  re- 
cording of  such  testimony.  Although  the 
court  did  afterwards  admit  evidence  concern- 
ing tbe  expenses  Incurred,  and  while  there 
Is  no  Indication  of  any  Injury,  still  It  Is  not 
necessary  to  determine  whether  tbe  defend- 
ant was  harmed  because  he  did  not  follow 
the  course  prescribed  by  section  406,  Ii.  O.  L. 


4s»iror  oUier  casM  see 
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Sutherlln  y.  Bloomer,  00  Or.  398,  03  Pac.  135 ; 
Durkhelmer  v.  Copperopolls  Copper  Co.,  55 
Or.  37,  104  Pac.  805 ;  OUschlager's  Bbtate  v. 
Wldmer,  55  Or.  145,  105  Pac.  717. 

[2]  The  trial  was  completed,  aBd  the  court 
rendered  an,  oral  decision  on  Febmary  10, 
1915.  A  formal  decree  was  signed  and  en- 
tered on  February  loth,  and  afterwards,  on 
April  17tb,  tbe  trial  Judge  filed  a  certificate 
which  recites: 

"That  prior  to  the  making,  settlinfr,  and  sign- 
ing of  the  findings  of  fact  and  conclusions  of 
law  and  the  making,  granting,  and  signing  of 
the  decree  herein  the  following  statements  and 
admissions  were  made  to  the  court  with  ref- 
erence to  two  large  photographs  of  a  deceased 
son  of  the  parties  to  said  suit  as  follows,  to  wit: 

"That  just  prior  to  the  close  of  the  trial  of 
said  suit  on  the  10th  day  of  February,  1915, 
Frederick  H.  Drake,  attorney  for  defendant, 
stated  to  tbe  court  that  plaintifC  has  in  her  pos- 
session two  identical  large  photographs  of  tbe 
deceased  son  of  the  parties  to  this  suit,  one  of 
•vvliich  is  the  property  of  defendant,  and  asked 
that  plaintiff  by  the  decree  be  required  to  turn 
over  to  defendant  one  of  said  photographs. 

"That  thereupon  H.  B.  Collier,  attorney  for 
plaintiff,  admitted  and  stated  to  the  court  that 
plaintiff  has  in  her  possession  the  said  two  large 
photographs ;  that  he  would  advise  plaintiff  to 
turn  one  of  them  over  to  the  defendant ;  and 
that,  therefore,  he  did  not  deem  it  necessary  to 
insert  the  provision  requested  by  attorney  for 
defendant  in  the  decree. 

"That  thereafter,  to  wit,  on  the  19th  day  of 
February,  1915,  the  matter  of  the  settlement  of 
the  findings  of  fact  and  conclusions  of  law  came 
on  to  be  heard  by  the  court,  the  plaintiff  and 
defendant  appearinfr  by  their  attorneys,  H.  E. 
Collier  and  Frederick  H.  Drake,  respectively, 
at  which  time  attorney  for  plaintiff  stated  that 
plaintiff  refuses  and  would  not  turn  over  to  de- 
fendant either  one  of  said  photographs." 

The  ownership  of  the  photograph  Is  not 
made  an  Issue  by  the  pleadings,  and  It  was 
not  even  mentioned  in  the  evidence.  Assum- 
ing that  the  attorney  bad  a  right  to  Mnd  his 
client  by  admitting  that  d^endant  owned 
one  of  the  photographs,  It  will  be  noted  that 
he  did  not  attempt  to  exercise  the  right  be- 
cause no  such  admission  was  made.  He  only 
admitted  that  the  plaintiff  had  in  her  posses- 
sion the  two  large  photographs,  and  that  he 
would  advise  her  to  turn  one  of  them  over 
to  the  defendant,  and,  furthermore,  ample 


notice  of  the  position  taken  by  plaintiff  was 
given  to  all  parties  concerned  before  the  for- 
mal decision  and  decree  were  entered. 
WhUe  the  decree  has  the  merit  of  being  fiir 
and  equitable,  nevertheless  the  coort  was 
without  authority  to  order  the  return  of  the 
photograph. 

[3]  Pursuant  to  an  agreement  of  the  par- 
ties defendant  stipulated  to  transfer  his  per- 
sonal property  and  did  convey  his  real  estate 
to  a  trustee  who  was  empowered  to  sell  the 
land  according  to  his  own  Judgment,  and 
from  the  proceeds  to  pay  a  certain  mortgage 
on  the  property,  to  satisfy  certain  Indebted- 
ness of  James  N.  Sutton,  and  then  to  deliver 
the  balance,  If  any,  to  the  plaintiff.  The  de- 
fendant takes  the  position  that  the  agree- 
ment made  between  the  parties  precludes  the 
plaintiff  from  demanding  alimony.  The 
mortgage  was  foreclosed  in  August,  1914,  so 
that  the  trustee  was  practically  shorn  of  his 
power.  The  trustee  had  the  right  to  sell 
according  to  his  own  judgment.  The  plain- 
tiff did  not  derive  any  benefit  from  the  trans- 
fer to  tbe  trustee,  and  therefore  Rosa  B. 
Sutton  Is  not  barred  from  claiming  alimony. 

It  wIU  serve  no  useful  purpose  to  relate  or 
discuss  the  evidence  appertaining  to  the 
financial  condition  of  the  parties;  but  it  is 
sufficient  to  say  that  the  ages  of  the  parties, 
the  salary  received  by  the  defendant,  the  loss 
of  property  once  owned  by  James  N.  Sutton 
and  the  obligations  which  he  Is  endeavoring 
to  meet,  and  the  attitude  of  the  plaintiff,  when 
considered  together,  convince  us  that  the 
amount  of  alimony  allowed  wa.s  proper,  and 
the  conclusl<a  reached  by  the  trial  judge  was 
fair  and  just  to  both  parties. 

The  decree  is  modified  so  far  as  it  relates 
to  the  photograph,  but  without  prejudice  to 
the  right  of  defendant  to  avail  himself  ot 
any  appropriate  remedy  for  the  recovery  of 
the  photograph.  In  all  other  respects  the 
decree  Is  affirmed,  without  costs  to  either 
party  in  this  court 

MOORE,  C.  J.,  and  BENSON  and  BEAN, 
JJ.,  concur. 
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EDWARDS  V.  JOHNSTON.    (No.  77a) 
(Supreme  Court  of  Wyoming.     Nov.  1,  1915.) 

1.  cobpobattons  ®=>90  —  subscbiption  — 
Notes— Action— Answeb. 

In  an  action  on  notes  which  were  giren  for 
that  portion  of  the  price  of  corporate  stock 
which  waa  to  be  devoted  to  promotion  expenses, 
an  averment,  on  information  and  belief,  that 
such  notes  were  turned  over  to  the  promoter  for 
eommissians,  according  to  contract,  contained  in 
the  answer,  precludes  defendant  from  asserting 
that  the  promoter  had  no  title. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  §|  245,  383-410;   Dec.  Dig.  <8=>90.] 

2.  CORPOBATIONS  ®=381  —  STOCK  —  SuBSCBlP- 

noN. 

Where  the  subscription  contract  for  stock 
required  the  promoter  to  dispose  of  all  the 
shares,  and  there  was  uncontradicted  evidence 
that  the  entire  amount  of  stock  was  subscribed 
for,  and  no  evidence  that  the  subscriptions  were 
not  made  in  good  faith  the  fact  that  defendant 
and  other  subscribers  whose  contracts  were  made 
in  good  faith  refused  to  consummate  them  will 
not  excuse  defendant  from  payment  of  notes  giv- 
en for  part  of  the  price. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  H  266-284 ;  Dea  Dig.  «=»81.] 

3.  Cobporahons  «=»78  —  Stock  —  Sdbbobip- 

TIONS. 

Where  defendant  and  others,  after  subscrib- 
ing to  the  stock  of  a  corporation,  refused  to 
carry  out  their  contracts,  they  cannot  complain 
of  delay  in  the  organization  of  the  company. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  S§  219-231,  420-424,  429-434;  Dec 
Dig.  ®=>78.] 

4.  Cobpobations  «=»78  — Stocks— SxJBSCBiP- 

TIONS. 

Subscribers  to  the  stock  of  a  corporation  to 
be  organized  cannot  complain  of  the  manner  in 
which  funds  devoted  to  promotion  expenses  were 
apportioned,  where  no  sums  in  addition  to  those 
to  be  allowed  under  the  original  agreement  were 
devoted  to  that  purpose. 

[Kd.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  «  219-231,  420-424,  429-434 ;  Dec. 
Dig.  «=»78.] 

B.  Damages  <S=»78— Pknaltt— What  Consti- 

ixrtES. 

In  view  of  Comp.  St  1910,  $  4103,  requiring 
a  life  insurance  company  to  possess  the  full 
amount  of  ib9  capital,  at  least  50  per  cent  of 
which  shall  be  in  cash,  and  for  the  remainder  to 
have  in  its  possessiod  notes  of  its  stockholders  se- 
cured to  the  satisfaction  of  the  insurance  oom- 
miasioner,  a  provision,  in  contract  for  subscrip- 
tion to  the  stock  of  a  life  company  to  be  organ- 
ized, tliat  in  case  of  noncompliance  the  first  pay- 
ment of  25  per  cent  should  be  retained  is  not 
invalid  as  a  provision  for  a  penalty ;  the  dam- 
ages not  being  ascertainable  with  exactness. 

[Ed.  Note. — For  other  eases,  see  Damages, 
Cent  Dig.  §1  157-163 ;  Dec  Dig.  (8=»78.] 

Error  to  Diatrict  Court,  I^ramle  County; 
David  H.  Craig,  Judge. 

Action  by  Marion  W.  Edwards  against 
Uargaret  G.  Henne,  wbo  died  pending  trial 
and  for  whom  Albert  D.  J<dmston  her  admin- 
istrator, was  substituted.  There  was  a  judg- 
ffioit  for  defendant,  and  plaintiff  brings  er- 
ror.   Reversed  and  remanded. 

Wm.  C.  Klnkead,  of  Cheyenne,  for  plaintiff 
In  error.  Clark  &  Clark,  of  Obeyenne,  for 
defendant  In  error. 


BEARD,  J.  "nils  action  waa  brought  by 
the  plaintiff  in  error  against  Margaret  6. 
Henne  (since  deceased)  on  two  promissory 
notes  signed  by  her  and  made  payable  to  her 
order  and  Indorsed  by  her  in  blank.  After 
she  had  filed  her  answer  in  the  case  she  died, 
and  the  defendant  In  error  was  substituted 
as  defendant  On  the  trial  in  the  district 
court  the  Jury  returned  a  verdict  in  favor  of 
defendant  Judgment  was  entered  on  the 
verdict,  and  plaintiff  brings  error. 

The  petition  is  in  two  counts,  In  the  usual 
form.  The  defenses  pleaded  in  the  answer, 
which  is  quite  lengthy,  are:  That  plaintiff 
is  not  the  owner  of  the  notes ;  want  and  fail- 
ure of  consideration;  fraud  and  false  repre- 
sentatl(Km  in  procuring  the  notes;  and  that 
plaintiff  is  not  a  bona  fide  holder  for  value. 

The  drcumstanoes  attending  the  transac- 
tions in  wtiich  the  notes  in  suit  were  given 
are  that  the  Wyoming  lAfe  Insurance  Com- 
pany of  Wyoming  was  being  organized  un- 
der the  laws  at  Wyoming,  with  a  capital 
stock  of  $300,000,  divided  Into  3,000  shares 
of  the  par  value  of  $100  each;  that  for  the 
purpose  of  providing  said  capital  stock,  a  sur- 
plus fund,  and  the  expenses  of  securing  the 
necessary  subscriptions  to  its  capital  stock 
in  order  that  It  might  be  authorized  to  com- 
mence business.  It  was  agreed  by  and  between 
the  Incorporators  that  said  stock  should  be 
sold  at  $150  per  share,  and  that  the  first  26 
per  cent  collected  on  sales  of  stock  should 
be  set  aside  for  promotion  and  organization 
expenses  and  the  balance  to  constitute  the 
capital  of  the  company  and  a  surplus  fund. 
They  then  entered  into  a  contract  with  Le 
Roy  Grant,  one  of  the  Incorporators,  by 
which  It  was  agreed: 

"From  this  fund  [the  25  per  cent,  set  aside  for 
promotion  and  organization  expenses]  the  snid 
Le  Roy  Grant  is  authorized  to  pay  not  to  ex- 
ceed tUrty  dollars  ($30.00)  per  share  as  a  com- 
mission to  stock  salesmen;  one  dollar  ($1.00) 
per  share  to  each  of  the  other  four  named  in- 
corporators of  said  company  for  their  services 
and  assistance  in  organizing  said  company,  when 
the  same  is  fully  organized,  and  after  paying  for 
office  rent,  clerk  hire,  printing,  advertising,  at- 
torney's fees  and  recording  fees,  and  other  ex- 
penses of  organization,  he  shall  retain  the  bal- 
ance of  said  promotion  fund  as  and  for  his  ovm 
compensation  up  to  the  time  when  the  affairs  of 
said  company  shali  l>e  turned  over  to  the  man- 
agement of  its  duly  elected  board  of  directors." 

The  contract  further  provided  that  Grant 
agreed  to  sell  the  entire  issue  of  3,000  shares 
of  said  stock  at  $150  per  share,  and  to  col- 
lect a  cash  initial  payment  of  $37.50  on  each 
share  at  time  of  sale,  taking  subscription 
contract  for  the  remaining  76  per  cent  ($112.- 
50),  payable  on  call  not  later  than  December 
31,  1911,  and  to  use  due  diligence  to  perfect 
the  organization  of  the  company  on  or  l>efore 
that  date.  It  was  for  the  initial  payment 
on  stock  subscriptions  that  the  notes  in  suit 
were  given.  The  two  subscription  contracts 
signed  by  Margaret  G.  Henne  on  the  respec- 
tive dates  of  the  notes  are  Identical  in  Ian- 
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guage  except  as  to  date  and  amount.    The 

first  one  Is  as  follows: 

"Wyoming  Life  Insurance  Company  of  Wy- 
oming. 
"Subscription  to  Capital  Stock. 

"Whereas,  the  above-named  company  has  been 
incorporated  under  the  laws  of  Wyoming,  with 
an  authorized  capital  of  three  hundred  thousaud 
($300,000)  dollars  divided  into  three  thousand 
(3,000)  shares  of  a  par  value  of  one  hundred 
($100)  dollars  each,  which  capital  must  be  fully 
paid  up  and  preserved  unimpaired;  and  where- 
as, it  being  necessary  to  create  a  surplus  fund, 
and  a  fund  to  defray  expenses  of  promotion  and 
organization,  the  incorporators  have  directed  the 
shares  of  said  company  to  be  sold  at  one  hundred 
and  fifty  ($150)  dollars  per  share,  and  have  au- 
thorized Le  Roy  Grant  to  promote  and  complete 
the  organization  of  said  company,  on  a  basis  of 
not  to  exceed  twenty-five  (25%)  per  cent.,  out 
of  which  he  is  to  pay  all  expenses  Incident  there- 
to, the  remainder  of  all  funds  to  be  placed  in  the 
capital  and  surplus  funds  of  said  company ;  and 
whereas,  by  the  acceptance  of  this  subscription, 
said  Le  Roy  Grant  agrees  to  proceed  with  dili- 
gence to  accomplish  the  organization  of  said 
insurance  company  with  capital  and  surplus 
fully  paid  as  aforesaid,  on  or  before  December 
31,  1911. 

"Kow,  therefore,  in  consideration  of  the  prem- 
ises, I  hereby  subscribe  for  twenty  shares  of  the 
capital  stock  of  said  company  and  do  hereby 
agree  to  pay  said  Le  Roy  Grant  therefor  the  sum 
of  three  thousand  dollars  ($3,000.00)  as  fol- 
lows: The  sum  of  seven  hundred  and  fifty  dollars 
($750.00)  I  agree  to  pay  and  do  pay  concurrent- 
ly with  this  subscription.  The  remaining  sum 
of  twenty-two  hundred  and  fifty  dollars  ($2,230.- 
00)  I  agree  to  pay  in  cash  or  current  exchange  to 
said  Le  Roy  Grant,  at  any  time  not  later  than 
December  31,  1911,  immediately  upon  receipt  of 
notice  from  him,  that  the  capital  stock  of  said 
company  has  been  fully  subscribed  in  good  faith 
in  amounts  and  at  rates  netting  the  company 
at  least  three  hundred  thousand  ($300,000)  dol- 
lars of  capital  and  at  least  one  hundred  fifty 
thousand  ($150,000)  dollars  surplus,  less  twenty- 
five  (25%)  per  cent,  organization  and  promo- 
tion expenses. 

"No  conditions,  representations  or  agreements 
other  than  printed  herein  shall  be  binding  on 
Le  Roy  Grant  or  the  Wyoming  Life  Insurance 
Company. 

"This  subscription  or  contract  is  signed  by  the 
purchaser  with  full  knowledge  of  the  plan  of  op- 
eration and  organization  in  so  far  as  it  relates  to 
the  apportionment  of  the  amount  paid  by  him  as 
the  same  applies  to  the  capital,  surplus  and  pro- 
motion expenses  of  said  company,  and  it  is  ex- 
pressly understood  that  if  I  fail  to  make  the 
final  payment  as  stipulated  in  this  contract, 
I  forfeit  to  Le  Roy  Grant  the  first  payment  of 
twenty-five  (25%)  per  cent  on  each  share. 

"Witness  my  hand,  this  the  3d  day  of  May, 
1911.  Marsaret  G.  Henne, 

"Name  of  Subscriber. 
"Cheyenne,  Wyo., 

"Post  Office  Address. 

"Witness:  Whitely  &  Taylor." 

[1]  By  the  terma  of  the  contract  between 
Grant  and  the  other  incorporators  we  are  of 
the  opinion  that  the  initial  payment  of  25  per 
cent  on  stock  subscriptions  belonged  to  Grant 
and  not  to  the  company;  but,  be  that  as  it 
may.  It  is  alleged  In  the  answer  that  the 
company  paid  orer  to  Grant  $112,600  pursu- 
ant to  said  agreement,  and  avers  on  informa- 
tion that  these  notes  were  so  turned  over  and 
delivered  to  him,  or  were  retained  by  him  as 
part  of  his  commissions  under  said  agree- 


ment, whldi  allegatl(»i  that  the  notes  were  so 
turned  over  to  him  Is  expressly  and  specifi- 
cally admitted  by  the  reply.  Therefore  the 
contention  of  counsel  for  defendant  In  erPOT, 
made  In  their  brief,  that  It  was  not  proven 
that  Grant  ever  had  title  to  the  notes  needs 
no  further  consideration.  "Hmt  question  was 
settled  by  the  pleadlnga 

As  to  the  title  of  plaintiff  in  error,  the  un- 
contradicted testimony,  in  addition  to  his 
having  the  notes  in  his  possession,  is  that 
he  purchased  them  from  Grant,  paying  for 
them  In  cash. 

It  is  alleged  in  the  answer  that  certain 
false  representations  were  made  by  the  solic- 
itors of  subscriptions  to  the  stock  of  the 
company,  upon  which  defendant  relied  and, 
being  deceived  thereby,  was  induced  to  ex- 
ecute and  deliver  said  notes.  But  the  rec- 
ord contains  no  evidence  in  support  of  those 
allegations. 

[2,  3]  We  come  now  to  the  main  question 
in  the  case.  That  is,  was  there  a  want  of 
consideration  for  these  notes?  It  is  undis- 
puted that  these  notes  were  given  in  pay- 
ment of  the  initial  payment  on  subscriptions 
for  the  capital  stock  of  the  insurance  com- 
pany then  in  process  of  organization.  By 
the  plain  terms  of  the  subscription  con- 
tracts, signed  by  the  defendant,  she  agreed 
that  If  good-faith  subscriptions  to  the  full 
amount  of  said  stock  should  be  secured  at 
any  time  not  later  than  December  31,  1911, 
she  would,  immediately  on  notice  of  that 
fact,  and  not  later  than  said  date,  pay  the 
balance  of  her  subscriptions.  It  Is  contend- 
ed that  Grant  failed  to  secure  good-faith 
subscriptions  for  the  full  amount  of  said 
stock  on  or  before  that  date,  and  for  that 
reason  the  notes  are  without  consideration. 
The  uncontradicted  testimony  of  two  wit- 
nesses is  that  the  full  amount  of  said  stock 
had  been  subscribed  for  on  or  before  No- 
vember 6,  1911 ;  and  there  Is  an  entire  lack 
of  evidence  to  show  that  any  of  the  sub- 
scriptions were  not  made  in  good  faith,  or 
that  there  existed  any  agreement  or  under- 
standing, either  express  or  otherwise,  that 
any  subscriber  should  be  relieved  trwn  the 
obligations  of  his  subscription  contract,  or 
that  any  subscriber  was  known  to  any  of 
the  parties  not  to  be  flnanclally  able  to  per- 
form his  contract,  or  was  in  fact  unable  to  do 
so,  except  the  fact  that  the  defendant  and 
others  failed,  neglected,  or  refused  to  make 
final  payment  as  they  had  agreed  to  do.  When 
Grant  had,  within  the  time  limited,  pro- 
cured good-faith  subscriptions  to  the  full 
amount  of  the  capital  stock,  the  conditions 
on  which  said  subscriptions  were  to  become 
subsisting  and  binding  contracts  was  com- 
piled with,  and  neither  the  defendant  nor 
other  subscribers  could  abrogate  such  con- 
tract by  violating  it  on  her  or  their  part  by 
refusing  to  make  flnal  payment  That  is, 
the  defendant  cannot  be  heard  to  say  that 
because  she  did  not  make  flnal  payment  ac- 
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cording  to  the  contract,  she  was  not  a  good- 
faith  subscriber  and,  therefore,  Grant  did  not 
secare  the  required  amount  of  subscriptions. 
Nor  had  she,  after  she  had  declined  to  make 
final  payment  and  thereby  become  a  stock- 
bolder  in  the  company,  the  right  to  com- 
plain of  the  delay  In  completlDg  the  organiza- 
tion of  the  company  or  of  the  subsequent 
conduct  of  the  incorporators  or  of  those 
who  did  pay,  and  thereby  become  entitled 
to  a  voice  in  die  conduct  ct  the  company's 
affairs. 

[4]  It  is  also  contended  that  the  contract 
between  Grant,  and  the  Incorporators  was 
fraudulent  because  the  other  four  Incorpo- 
rators were  to  receive  for  their  services  In 
aaslBtlng  in  the  organization  of  the  com- 
pany a  part  of  the  25  per  cent,  set  aside  for 
erpenaes  of  securing  subscriptions  to  its 
stock  and  completing  the  organization  of  the 
company.  But  we  cannot  see  how  that  could, 
in  any  manner,  affect  the  subscribers,  who 
were  Informed  by  the  terms  of  their  sub- 
scription contracts  that  that  amount  was 
to  be  devoted  to  that  purpose,  and  tliat  75 
per  cent,  only  of  the  amount  they  were  to 
pay  should  constitute  the  capital  and  sur- 
plus fund  of  the  company. 

[t]  It  Is  also  argued  that  the  forfeiture 
of  the  advance  payment  in  case  the  subscrib- 
er failed  to  pay  the  balance  must  be  consid- 
ered as  a  penalty,  and  not  as  liquidated  dam- 
ages. But  we  do  not  think  so.  The  statute 
required  the  company  to  possess  the  full 
amount  of  its  capital,  at  least  60  per  cent 
should  be  in  cash,  and  for  title  remainder  of 
its  capital  to  have  In  its  x>OBsession  notes  of 
its  stodUiolders,  secured  to  the  satisfaction 
of  the  Insurance  commissioner,  before  it 
could  be  authorized  to  commence  business. 
SecUon  4103,  Comp.  Stat  1910.  The  dam- 
ages sustained  by  defendant's  refusal  to  pay 
could  not  be  readily  ascertained,  or  with 
any  d^ree  of  certainty.  No  one  could  tell 
what  the  expense  would  be  in  securing  others 
to  take  said  stock,  or  what  amonnt  of  loss 
the  stockholders  who  had  paid  in  full  would 
sustain  by  reason  of  the  delay  in  completing 
the  organization  on  account  of  her  default 
"Wliere  the  damages  are  uncertain,  and  not 
capable  of  lieing  ascertained  by  any  satisfac- 
tory and  known  rule,  whether  the  uncer- 
tainty lies  In  the  nature  of  the  subject  itself, 
or  In  the  particular  drcnmstanoes  of  the 
case,"  it  will  be  inferred  that  the  parties 
intended  the  sum  as  liquidated  damages.  13 
Cyc.  90.  And  again :  "Where  from  the  na- 
ture Of  the  case  and  the  tenor  of  the  agree- 
ment. It  is  apparent  that  the  damages  have 
already  been  the  subject  of  actual  and  fair 
calculation,  and  adjustment  betwe^i  the 
parties,"  it  will  be  so  treated.  Id.  Here  the 
contract  is  plain  and  explicit  that,  if  de- 
fendant failed  or  refused  to  pay  the  bal- 
ance,, she  should  forfeit  the  amount  repre- 
sented by  the  notes,  which,  In  our  judgment. 


was  not  an  unreasonable  amount  In  the  cir- 
cumstances. We  have  discussed  the  case  on 
the  assumption  that  the  plaintiff  was  not  a 
bona  fide  holder  of  the  notes  for  value  be- 
fore maturity,  and  that  any  d^ense  that 
could  have  been  made  thereto  while  In  the 
hands  of  the  first  holder  could  be  made 
against  him.  Upon  the  record  presented  the 
defendant  failed  to  establish  any  legal  de- 
fense to  the  notes  In  suit,  and,  having  so 
failed,  the  verdict  was  not  sustained  by 
sufficient  evidence,  and  the  Judgment  render- 
ed thereon  was  erroneous.  The  Judgment  of 
the  district  oonrt  is  reversed,  and  the  cause 
remanded  for  a  new  trial,  or  such  further 
proceeding  as  may  be  proper  not  inconsist- 
ent with  this  opinion. 
Reversed. 

POTTER,  O.  J.,  and  SCOTT,  X,  concur. 


STATE  V.  HORN  et  aL 
(Supreme  Court  of  Idaho.     Oct  5,  1916.) 

1.  Public  Lands  ig=s>17— Use  of  Pubuc  Do- 
main—Right. 

The  owners  of  sheep,  equally  with  all  other 
citizens  of  the  state,  are  entitled  to  the  use  of 
the  public  domain  within  the  jurisdiction  of 
the  state,  subject  to  the  right  of  the  state,  in 
the  exercise  of  its  police  power,  to  control  and 
regulate  such  use. 

rEd.  Note. — For  other  cases,  see  Public  Lands, 
Cent  Dig.  §  23 ;   Dec.  Dig.  «=>17.] 

2.  CoNarrrruTioNAL  Law  €=»70— Leqislativk 
PowEB— Power  or  Coubts. 

The  control  and  regulation  of  the  various 
industries  of  the  state  under  a  proper  exercise 
of  the  police  power  rests  with  the  le^slative  de- 
partment of  tne  state  government  and  it  is  only 
against  a  palpable  abuse  of  the  irawer  that  the 
courts  may  interpose.  If,  in  the  judgment  of 
the  Legislature,  and  in  order  to  protect  the 
pi^lic  health,  public  morals,  or  public  safety,  or 
to  enhance  the  general  prosperity  of  the  citizens, 
any  particular  industry  requires  protection  or 
regulation  upon  the  pnblic  domain  within  the 
state,  such  protection  or  regulation  may  be  af- 
forded by  a  proper  legislative  enactment. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  §i  129-132,  137 ;  Dec.  Dig. 
«=>70.] 

3.  Ptjbuo  Lands  «=»17—PAaTUBAaE— Sheep 
AND  Cattle  Industbies—Requlation— Va- 
lidity OP  Statute. 

It  is  within  the  constitutional  prerogative 
of  the  Legislature,  in  the  exercise  of  the  police 
power  of  the  state,  to  minimize  the  opportuni- 
ties for  conflict  between  the  sheep  and  cattle 
industries,  to  the  extent  of  prohibiting  sheep 
from  running  "on  any  cattle  range  previously 
occupied  by  cattle,  or  upon  any  range  usually 
occupied  by  any  cattle  grower,  either  as  a 
spring,  summer  or  winter  range  for  his  cattle," 
as  provided  in  section  6872,  Rev.  Codes. 

[Ed.  Note.^For  other  cases,  see  Public  Lands, 
Cent  Dig.  {  23 ;   Dec.  Dig.  ®=>17.] 

4.  PuBUo  Lands  «=>7— Use— RsauiJLTioN  bt 
State. 

The  lands  constituting  the  public  domain 
of  the  United  States  within  the  jurisdiction  of 
this  state  are  subject  to  the  police  regulations 
of  the  state,  as  expressed  in  legislative  enact- 
ments, the  same  as  the  lands  of  any  citizen  of 
the  state,  so  far  as  such  laws  and  regulations 
are  not  in  conflict  with  the  federal  Constitu- 
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tion  or  statutes ;  and  until  Congress  provides 
by  law  that  sheep  shall  not  be  restricted  oy  state 
laws  from  grazing  anywhere  upon  the  public 
domain,  the  state,  by  proper  legislation,  may 
regulate  and  control  that  matter. 

i£d.  Note.— For  other  cases,  see  Public  Lands, 
C5ent.  Dig.  8§  7,  34 ;  Dec  Dig.  «=»7.] 

6.  CoNsnTUTioNAL  LAW  «=s>87  —  Statdtes 
®=>77— Geazinq  on  Public  Domain— Rbq- 
ULATioNS— Validity  of  Statute— Special 
Law. 

Individuals  engaged  in  the  sheep  industry 
are  not  entitled  to  claim  that  the  same  legisla- 
tive restrictions  and  privileges  be  applied  to 
that  industry  as  to  rival  industries,  such  as  the 
horse  or  cattle  industry.  The  habits  and  nature 
of  these  animals  being  different,  as  well  as  the 
results  which  follow  from  their  use  of  land  for 
grazing  purposes,  it  is  competent  for  the  Legisla- 
ture to  take  these  differences  into  consideration 
and  to  provide  for  them  by  regulations  designed 
to  meet  existing  conditions  in  each  particular 
industry.  When  the  law  under  consideration 
treats  all  individuals  of  the  class  of  sheepmen 
alike  under  similar  circumstances  and  condi- 
tions, both  as  regards  the  privileges  conferred 
and  the  liabilities  imposed,  it  is  not  class  or  spe- 
cial legislation,  and  is  not  obnoxious  to  the  pro- 
visions of  section  1,  art.  1,  of  the  state  Consti- 
tution, which  enumerates,  among  the  inalienable 
rights  of  the  citizen,  the  "acquiring,  possessing 
and  protecting  property." 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  §8  156-171;  Dec.  Dig.  <9=» 
87;  Statutes,  Cent  Dig.  §§  79-82;  Dec.  Dig. 
<S=»77.] 

6.   CoRSTiTUTioNAi,  Law  4=3>211,  237— BQtJAir 

ITT  CI.AUSE — OFEBATION— ANIICAI.8. 

The  equality  clause  of  the  federal  Consti- 
tution, as  embodied  in  the  fourteenth  amend- 
ment, is  not  neccssarilv  infringed  by  legislative 
classification  of  persons  or  things.  This  clause 
only  requires  that  the  same  means  and  methods 
be  applied  impartially  to  all  the  constituents 
of  a  class,  so  that  the  law  may  operate  equally 
and  uniformly  upon  all  persons  in  similar  cir- 
cumstances. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  {  678;  Dec.  Dig.  ©=211, 
237.] 

Appeal  from  District  Court,  Custer  Coun- 
ty;   J.  Ml  Stevens,  Judge. 

S.  P.  Horn  and  others  were  prosecuted  for 
herding  and  grazing  sheep  on  cattle  range, 
in  violation  of  Rev.  Codes,  {  6872,  and  from 
a  judgment  against  the  state,  the  State  ai>- 
peals.    Reversed. 

J.  H.  Peterson,  Atty.  Gen.,  T.  C  Coffin, 
Asst.  Attj'.  Gen.,  A.  J.  Higgins,  of  Mackay, 
and  W.  W.  Adamson,  of  Challls,  for  the 
State.  J.  M.  Stevens,  of  Pocatello,  and  Geo. 
E.  Keyes,  of  Challls,  for  respondenta  h.  B. 
Green,  of  Mountain  Home,  Solon  Orr,  of 
Boise,  B.  S.  Crow,  of  Salt  Lake  aty,  Utah, 
and  K.  I.  Perky,  of  Boise,  amid  curiae. 

BUDGE,  X  The  defendants  in  this  case 
were  informed  against  in  the  Justice  court  of 
Challls  precinct,  Custer  county,  and  charged 
with  herding  and  grazing  about  2,000  sheep 
on  a  cattle  range  previously  occupied  as  a 
spring  and  fall  range  belonging  to  divers  per- 
sons; such  persons,  by  the  usual  and  custom- 
ary use  of  such  range  as  a  cattle  range,  hav- 
ing possessory  right  thereto  as  against  sheep. 


This  action  was  ptosecnted  under  section 
6872,  Rey.  Codes,  which  proTldes  that: 

"Any  person  owning  or  tiaving  charge  of  sheep, 
who  herds,  grazes,  or  pastures  the  same,  or  per- 
mits or  suffers  the  same  to  be  herded,  grazed  or 
pastured,  on  any  cattle  range  previously  occu- 
pied by  cattle,  or  upon  any  range  usually  oc- 
cupied by  any  cattle  grower,  either  as  a  spring, 
summer  or  winter  range  for  his  cattle,  is  guilty 
of  a  misdemeanor;  but  the  priority  of  posses- 
sory right  between  cattle  and  sheep  owners  to 
any  range,  is  determined  by  the  priority  in  the 
usual  and  customary  use  of  such  range,  either  as 
a  cattle  or  sheep  range." 

The  defendants  were  tried  before  a  Jury 
In  the  Justice  court  and  found  guilty,  and 
sentenced  to  pay  a  fine.  Ffiom  such  convic- 
tion and  Judgment  they  appealed  to  the  dis- 
trict court  of  the  Sixth  Judicial  district  In 
due  time  said  cause  came  on  regularly  for 
trial  before  the  court  and  Jury. 

At  tlie  conclusion  of  the  evidence  offered 
on  behalf  of  the  state,  the  following  motion 
was  interposed  by  the  attorneys  for  the  de- 
fendants : 

"We  move  that  a  peremptory  instruction  be 
given  to  the  jury  to  discharge  the  defendants  or 
to  return  a  verdict  of  not  guilty,  and  that  the 
defendants  be  discharged  for  the  reasons  given 
in  our  first  objection  to  any  testimony  being 
given  in  this  case  whatever,  namely: 

"That  the  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  criminal  offense  against  the 
laws  of  the  state  of  Idaho. 

"That  the  section  of  the  statute  upon  which 
tills  prosecution  is  attempted  is  unconstitution- 
al as  an  imnroper  attempt  by  the  Iiegislature 
to  control  or  give  preference  rights  in  and  to 
portions  of  the  public  domain  of  the  United 
States  within  the  Jurisdiction  of  this  state. 

"That  it  is  class  legislation,  and  that  the  Leg- 
islature has  no  power  or  control  over  the  public 
domain,  as  the  jurisdiction  and  control  of  the 
same  rests  entirely  within  the  Congress  of  the 
United  States,  and  this  action  is  not  prosecuted 
under  any  law  of  the  United  States." 

The  trial  court  granted  said  motion,  and 
dismissed  the  jury,  rendering  a  final  Judg- 
ment against  the  state ;  to  whldi  ruling  and 
Judgment  of  the  court  the  state  duly  except- 
ed. This  is  an  appeal  from  the  order  and 
judgment  bo  made  and  entered  by  the  dis- 
trict court 

In  passing  we  might  suggest  that  the  trial 
court  undoubtedly  inadvertently  overlooked 
section  7877,  Rev.  Codes,  when  the  motion 
was  entertained  to  instruct  the  Jury  to  dis- 
charge the  defendants  or  to  return  a  verdict 
of  not  guilty,  and  In  excusing  the  Jury  from 
the  further  consideration  of  the  cause  and 
discharging  the  defendants.  Said  section 
7877,  Rev.  Codes  provides: 

"If,  at  any  time  after  the  evidence  on  either 
side  is  closed,  the  court  deems  it  insufficient  to 
warrant  a  conviction,  it  must  advise  the  jury  to 
acquit  the  defendant.  But  the  jury  are  not 
bound  by  the  advice." 

However,  at  the  suggestion  of  counsel  for 
the  state,  we  wUl  ignore  this  error  and 
proceed  to  a  determination  of  this  case  as 
though  no  such  error  had  occurred. 

The  range  In  question  Is  a  strip  of  public 
domain  about  BVi  miles  wide  by  6  miles 
long,  located  in  Pahsimaroi  valley,  and  Is 
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bordered  on  one  side  by  a  chain  of  farms 
owned  by  cattlemen  and  farmers,  and  on  the 
other  side  by  the  tiemhl  forest  reserve.  It 
appears  from  the  evidence  In  this  case  that 
the  farmers  and  ranchers  range  their  cattle 
within  the  boundary  lines  of  said  range  dur- 
ing the  spring  and  fall,  prior  to  ranging  them 
upon  the  Lemhi  forest  reserve,  and  again  In 
the  fall,  when  the  cattle  are  driven  from  the 
forest  reserve  by  reason  of  storms  and  prior 
to  the  time  when  the  cattle  are  fed  in  the 
early  winter  or  late  fall. 

[51  It  was  conceded  upon  the  oral  argu- 
ment of  this  case  that,  if  section  6S72,  Rev. 
Codes,  supra,  is  constitutional,  the  complaint 
is  sufhclent  Counsel  for  respondent  insist 
that  this  section  Is  unconstitutional,  for  the 
following  reasons:  First,  that  it  is  in  di- 
rect contravention  of  section  1,  art  1,  of  the 
Constitution  of  Idaho;  second,  that  it  is  an 
encroachment  upon  the  powers  of  the  general 
government,  in  that  it  attempts  to  give  the 
state  control  over  the  public  domain  and 
the  natural  products  thereof ;  third,  it  is  not 
a  proper  police  regulation,  In  that  it  has 
no  real  or  substantial  relation  to  the  public 
health,  iwblic  morals,  or  i)ubllc  safety,  ar- 
bitrarily interferes  with  a  private  business, 
and  Imposes  unusual  and  unnecessary  re- 
strictions upon  a  lawful  business;  fourth, 
it  is  in  direct  violation  of  the  fourteenth 
amendment  of  the  Constitution  of  the  United 
States,  In  that  it  is  class  legislation  of  the 
most  vicious  character,  denying  to  the  re- 
spondent equality  of  rights. 

We  are  unable  to  reach  the  conclusion  that 
the  section  of  the  statutes  under  considera- 
tion is  in  contravention  of  section  1,  art.  1, 
of  the  Constitution,  which  provides  that: 

"All  men  are  by  nature  free  and  equal  and 
bave  certain  inalienable  rights,  among  wnich  are 
enjoying  and  defending  life  and  liberty,  acquir- 
ing, possesfflng  and  protecting  property,  pur- 
suing happiness,  ond  securing  safety." 

The  effect  of  said  section  6872,  Rev.  Codes, 
respondents  contend,  Is  to  deprive  them  of 
the  right  to  acquire,  possess,  or  protect  their 
property.  But  we  fail  to  see  how  such  a 
construction  could  be  placed  upon  this  sec- 
tion. They  surely  would  not  be  deprived  of 
this  right  by  reason  of  being  prohibited  from 
herding,  grazing,  or  pasturing,  or  permitting 
or  sufFering  their  sheep  to  be  herded,  grazed, 
or  pastured,  upon  the  public  domain  previous- 
ly occupied  by  cattle,  or  upon  any  range  usu- 
ally occupied  by  any  cattle  grower  either  as  a 
spring,  summer,  .or  winter  range  for  his  cat- 
Ue. 

[1, 2]  The  public  domain  is  not  the  property 
of  the  respondents,  <but  of  the  United  States. 
The  respondents  have  an  equal  right  with  all 
other  citizens  of  the  state  to  the  use  of  this 
public  domain  within  the  jurisdiction  of  the 
state,  subject  to  the  right  of  the  state  to 
control  and  regulate  such  use.  The  state  has 
an  interest  in  the  enjoyment  of  the  right  to 
the  use  of  the  public  domain  that  is  para- 


mount to  that  of  its  dtiz^is,  and  may,  in  the 
exercise  of  its  police  power,  for  the  general 
well-being  and  to  promote  the  public  health, 
the  public  morals,  or  the  puhUc  safety,  regu- 
late and  control  the  use  of  the  public  domain 
within  the  confines  of  the  state,  which  con- 
trol and  regulation  rests  with  the  legislative 
department,  and  it  is  only  against  the  abuse 
of  this  power  that  the  courts  may  Interpose. 
If,  in  the  wisdom  of  the  Legislature,  and  In 
order  to  protect  the  public  health,  the  public 
morals,  or  the  public  safety,  or  to  enhance 
the  general  prosperity  of  the  citizens,  any 
particular  Industry  requires  protection  or 
regulation  upon  the  public  domain  within  the 
state,  such  protection  or  regulation  may  be 
afforded  by  proi)er  legislative  enactment. 
Bacon  v.  Walker,  204  U.  S.  311,  27  Sup.  Ct. 
289,  61  L.  Ed.  499. 

[3, 4}  As  we  deem  the  third  question  raised 
by  counsel  for  respondents— the  constitution- 
ality of  section  6872,  Rev.  Codes,  as  a  police 
regulation — to  be  closely  related  to  the  ques- 
tion just  dl£!posed  of,  we  will  consider  It 
next  in  order. 

The  right  of  the  state,  under  Its  police 
power,  to  regulate  the  running  at  large  of 
live  stock,  has  been  so  frequently  determined 
by  this  court  that  it  would  be  a  useless  rep- 
etition to  reiterate  the  principles  of  law  ex- 
pressed in  the  various  decisions  upon  that 
subject  They  will  be  found  in  the  cases  of 
Sifers  v.  Johnson,  7  Idaho,  798,  65  Pac.  709, 
54  L.  B.  A.  785,  97  Am.  St  Rep.  271 ;  Sweet 
V.  Ballentyne,  8  Idaho,  431,  69  Pac.  995; 
Spencer  v.  Morgan,  10  Idaho,  542,  79  Pac. 
459,  and  cases  therein  cited.  And  if  it  is 
within  the  police  power  of  the  state  to  regu- 
late the  running  at  large  of  live  stoclc,  and 
to  prohibit  certain  animals  from  running 
at  large,  such,  for  instance,  as  hogs,  or  oth- 
er animals  which,  from  their  nature  or  condi- 
tion, might  be  deemed  to  be  injurious  or  det- 
rimental to  the  stock  Industry,  It  would  of 
necessity  lie  within  that  power  to  restrict  the 
herding  or  grazing  of  sheep  upon  the  public 
domain  within  certain  months  of  the  year, 
or  to  absolutely  prohibit  the  herding  or  graz- 
ing of  sheep  upon  any  part  or  portion  of  the 
public  domain  within  the  limits  of  the  state. 

In  the  case  of  Sifers  v.  Johnson,  supra,  this 
court  said: 

"The  police  power  of  the  state  is  very  great 
Under  it  many  things  may  be  done  which  at 
first  glance  serm  to  infringe  upon  natural  and 
civil  rights.  The  protection  of  health,  preven- 
tion and  Bupression  of  nuisances,  controlhng  the 
conduct  of  business  which  affects  others  not  en- 
gaged in  the  same,  the  preservation  of  the  public 
peace,  and  protection  of  the  pubUc  welfare  are 
legitimate  subjects  calUng  for  the  ezerciBe  of 
the  pohce  power  of  the  state." 

Judge  Cooley,  In  his  work  upon  Oonstltu- 
tional  limitations,  sixth  edition,  at  page  743, 
says: 

"The  most  proper  business  may  be  regulated 
to  prevent  its  l>ecoming  offensive  to  the  public 
sense  of  decency,  or  for  any  other  reason  inju- 
rious or  dangerous." 
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In  hla  work  upon  State  and  Federal  Con- 
trol of  Persons  and  Property,  Mr.  Tiedeman, 
at  page  838,  says: 

"In  every  state  the  keeping  of  live  stock  ia 
under  police  regulation.  •  •  ♦  Tlie  clash  of 
interest  between  stock  raising  and  farming  calls 
for  the  interference  of  the  state  by  the  institu- 
tion of  police  regulations ;  and  whether  the  reg- 
ulations shall  subordinate  the  stock-raising  in- 
terest to  that  of  fanning,  or  vice  versa,  in  the 
case  of  an  irreconcilable  difference,  as  is  the 
case  with  respect  to  the  going  at  large  of  cat- 
tle, is  a  matter  for  the  legislative  discretion, 
and  is  not  a  judicial  question.  In  the  exercise 
of  this  general  power  of  control  over  the  keep- 
ing of  live  stock,  the  state  •  •  •  may  pro- 
hibit altogether  the  running  at  large  of  such  an- 
imals, and  compel  the  owners  to  keep  them 
within  their  own  indosnres." 

In  the  case  of  O.,  B.  &  Q.  B.  B.  Co.    t. 

Illinois,  200  U.  S.  661,  26  Sup.  Ct  341,  50 
Ia  Ed.  596,  4  Ann.  Cas.  1175,  we  find  the 
following  statement: 

"We  hold  that  the  police  power  of  a  state  em- 
braces regulations  designed  to  promote  the  pub- 
lic convenience  or  the  general  prosperity,  as 
well  as  regulations  designed  to  promote  the  pub- 
lic health,  the  public  morals,  or  the  public  safe- 
ty. ••  •  ^d  the  validity  of  a  police  regula- 
tion, whether  established  directly  by  the  state 
or  by  some  public  body  acting  nnder  its  sanc- 
tion, must  depend  upon  the  circumstances  of 
each  case  and  the  character  of  the  regulation, 
whether  arbitrary  or  reasonable,  and  whether 
really  designed  to  accomplish  a  legitimate  public 
purpose." 

The  clash  between  the  sheep  Industry  and 
the  cattle  Industry  and  between  the  sheep 
and  farming  Industry  Is  a  part  of  the  his- 
tory of  this  state;  and  the  enforcement  of 
certain  police  regulations  has  resulted  in 
mlnluilzing  a  conillct  that  was  detrimental  In 
the  extreme  to  all  three  of  these  legltlumte 
and  necessary  Industries.  The  differences  be- 
tween these  industries,  while  minimized,  still 
exist  In  many  portions  of  the  state.  This  un- 
fortunate condition  is  not  one  that  has  ex- 
isted only  during  the  settlement  of  this  coun- 
try, but  was  regulated  and  controlled  under 
the  common  law  of  England,  where  the  clash 
was  between  the  sheepmen  and  the  tiller  of 
the  soil.  During  the  reign  of  Henry  VIII,  in 
the  sixteenth  century  (Froude's  History  of 
England),  there  was  a  sharp  conflict  between 
the  sheep  industry  and  the  farmer  that  re- 
sulted in  more  drastic  legislation  than  has 
been  enacted  by  the  Legislature  of  this  state 
upon  that  question.  By  reason  of  the  ab- 
sence of,  or  failure  to  enforce,  proper  police 
regulations  looking  to  the  control  of  the  pub- 
lic domain  at  the  time  referred  to,  it  became 
almost  impossible  for  the  farming  communi- 
ties to  maintain  themselves,  due  to  the  rapid 
growth  of  the  sheep  and  cattle  Industries. 
Farms  were  forsaken  and  the  entire  coun- 
try depopniated  as  a  result  of  the  unlimited 
number  of  sheep  which  were  owned  by  a  few, 
comparatively  speaking,  of  the  people  resid- 
ing In  the  British  Isles.  It  became  necessary 
for  the  sheep  owners,  in  order  to  properly 
provide  range  for  their  vast  herds,  to  acquire 
all  of  the  lands  that  could  be  obtained,  and 
to  monopolize  the  public  domain  for  the  pur- 


pose of  securing  feed  for  their  flocks.  Condi- 
tions became  so  bad  that  an  act  was  passed 
by  Parliament  wherein  It  was  provided: 

"Whereas,  divers  and  sundry  persons  of  the 
king's  subjects  of  this  realm,  to  whom  God  of 
his  goodness  hath  disposed  great  plenty  and 
abundance  of  moveable  substance,  now  of  late, 
within  few  years,  have  daily  studied,  practiccMl, 
and  invented  ways  and  means  how  they  might 
accumulate  and  gather  together  into  few  hands, 
as  well  great  multitude  of  farms  as  great  plen^ 
of  cattle,  and  in  especial,  sheep,  putting  such 
lands  as  they  can  get  to  pasture  and  not  to  till- 
age, whereby  they  •  •  •  keep  in  their  hands 
such  great  portions  and  parts  of  the  lands  of 
this  realm  from  the  occupying  of  the  poor  hus- 
bandmen, and  so  to  use  it  in  pasture  and  not  in 
tillage,  is  the  great  profit  that  cometh  of  sheep, 
*  *  *  it  is  hereby  enacted,  that  no  person 
shall  have  or  keep  on  lands  not  their  own  in- 
heritance more  than  2,000  sheep.    •    •    • " 

This  act  was  considered  as  a  necessary 
police  regulation  and  enacted  for  the  purpose 
of  protecting  the  farmers  against  an  indus- 
try that  in  and  of  itself  was  legitimate  and 
bad  become  an  integral  part  of  the  develop- 
ment of  the  country  and  entitled  to  legitimate 
encouragement  But,  as  in  that  day,  so  in 
this,  it  has  become  necessary  to  subordinate 
one  of  two  Industries  to  avoid  a  conditl<Hi 
that  the  Legislature  in  its  wisdom  has  said 
might  be  seriously  detrimental  to  the  wel- 
fare of  the  people. 

It  has  been  held  by  this  court  repeatedly 
that  it  Is  within  the  discretion  of  the  Leg- 
islature to  subordinate  the  sheep  Industry  to 
that  of  farming,  or  vice  versa.  The  Legis- 
lature of  this  state,  in  what  is  commonly 
known  as  the  "Two-Mile  Limit  Law,"  has  de- 
clared that  the  sheep  industry  shall  be  sub- 
ordinate to  that  of  farming.  If  this  should 
work  a  hardship  to  that  Industry,  It  is  in 
the  Legislature,  and  not  the  courts,  that  re- 
lief must  be  sought  This  court  has  said  that 
the  Legislature,  in  subordinating  the  sheep 
industry  to  that  of  farming,  did  so  for  the 
express  purpose  of  protecting  the  peace, 
quiet,  and  comfort  of  the  small  farmers  of 
the  state.  Sweet  v.  Ballentyne,  8  Idaho,  431, 
69  Pac.  995.  And,  by  analogy,  it  would  seem 
that,  if  it  is  within  the  power  of  the  Legisla- 
ture as  a  police  regrulatlon  to  subordinate 
the  sheep  Industry  to  that  of  farming,  it 
must  also  be  within  the  power  of  that  body 
to  subordinate  the  sheep  industry  to  the  cat- 
Ue  Industry  to  the  extent  of  prohibiting 
sheep  from  running  "on  any  cattle  range  pre- 
viously occupied  by  cattle,  or  upon  any  range 
usually  occupied  by  any  cattle  grower,  either 
as  a  spring,  summer  or  winter  range  for  hla 
cattle." 

We  will  now  consider  the  second  proposi- 
tion of  respondents;  viz.,  that  the  Legisla- 
ture of  the  state  by  this  act  is  encroachlng- 
upon  the  powers  of  the  general  government 
by  exercising  control  over  the  public  domain 
and  the  natural  products  thereof. 

In  the  case  of  Sweet  v.  Ballentyne,  8  Idaho, 
431,  69  Pac.  995,  on  rehearing,  at  page  451 
of  8  Idaho,  at  page  1002  of  69  Paa,  this  court 
held  that: 
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"So  far  as  the  public  domain  of  the  United 
States  in  this  state  is  concerned,  it  is  under  the 
police  regulations  of  the  state,  and  governed 
thereby,  the  same  as  the  lands  of  the  citizen, 
wherein  such  laws  or  regulations  are  not  in  con- 
flict with  the  federal  Constitution  or  the  laws 
of  Congress,  and,  until  Congress  provides  by  law 
that  sheep  shall  not  be  restricted  by  state  laws 
from  grazing  everywhere  upon  the  public  do- 
main, the  state,  by  proper  legislation,  may  reg- 
ulate and  control  that  matter." 

In  support  of  their  contention  counsel  for 
respondents  direct  oiir  attention  to  Act  Cong. 
Feb.  25,  1S85,  c.  149,.  23  Stat.  321  (U.  S. 
Comp.  St  1913,  a  4997-5002),  prohibiting 
the  unlawful  occupancy  of  public  lands. 
That  act,  however,  is  not  in  conflict  with  the 
opinions  of  this  court  in  the  cases  of  Sifers 
V.  Johnson,  Sweet  v.  Ballentyne,  and  Spen- 
cer T.  Morgan,  supra,  and  has  no  application 
to  the  case  at  bar.  That  act  was  passed  for 
the  purpose  of  prohibiting  the  unlawful  fenc- 
ing of  the  public  domain  of  the  United 
States,  and  was  directed  against  persons  and 
coriwratlons  who  at  the  time  of  its  passage 
bnd  fenced  and  were  engaged  in  the  fencing 
ot  large  areas  of  the  public  domain  by  in- 
closing the  same  with  barb  wire,  and  thereby 
preventing  the  use  of  the  public  domain  by 
the  citizens  of  the  United  States  as  a  whole, 
and  retarding  the  settlement  of  the  public 
domain  by  Individual  citizens  who  sought  to 
permanently  establish  their  homes  thereon. 
The  object  that  Congress  had  In  view  was  to 
prohibit  the  monopoly  by  a  few  Individuals 
of  the  public  domain  of  the  United  States, 
which,  as  before  stated.  Is  not  In  conflict 
with  the  statutes  of  this  state  or  the  deci- 
sions of  this  court,  but  Is  strictly  in  accord 
with  the  policy  pursued  by  our  Legislature  In 
regulating  the  right  to  the  use  of  the  pub- 
lic domain  by  the  sheep,  cattle,  and  farming 
Industries. 

[B]  In  their  fourth  contention  counsel  for 
respondents  maintain  that  section  6872,  Rev. 
Codes,  is  in  direct  violation  of  the  fourteenth 
amendment  to  the  United  States  Constitu- 
tion, in  that  It  Is  class  legislation,  denying 
to  the  respondents  equality  of  rl^ts.  We 
are  unable  to  see  any  merit  in  this  conten- 
tion. It  is  well  settled  that  a  law  Is  not 
special  In  character  "If  all  ];)ersons  subject 
to  it  are  treated  aUke,  under  similar  circum- 
stances and  conditions,  in  respect  both  of  the 
privileges  omferred  and  the  liabilities  impos- 
ed." Missouri  Pac  By.  Co.  v.  Mackey,  127 
V.  S.  205,  8  Sup.  Ct  1161,  32  I*  Bd.  107. 
In  the  case  of  Sweet  v.  Ballentyne,  supra,  at 
page  448  of  8  Idaho,  at  page  1001  of  68  Pac, 
It  was  said: 

"It  cannot  be  seriously  contended  that  said 
law  [Two-Mile  Limit  Law]  is  class  legislation, 
because  it  does  not  include  cattle  and  horses, 
as  well  as  sheep,  as  the  habits  and  natnre  of 
the  animals,  their  effects  on  the  land  on  which 
they  graze,  are  not  the  same.  However,  the 
law  under  consideration  treats  all  sheepmen 
alike,  under  similar  circumstances  and  condi- 
tions, in  respect  both  of  the  privileges  conferred 
and  the  liabilities  imposed,  and  is,  for  that  rea- 
son, not  class  legislation,  no  more  than  the  law 
not  requiring  one  to  fence  against  hogs  is  class 


legislation  against  the  hog  grower;  nor  does 
that  deny  him  equal  protection  under  the  law. 
The  statute  in  question  affords  the  same  protec- 
tion to  the  sheep  raiser  as  it  does  to  other  citi- 
zens. *  *  *  That  statute  is  general  in  its 
terms,  and  affords  protection  for  all  and  to  all 
alike." 

The  equality  clause  of  the  federal  Consti- 
tution Is  not  necessarily  Infringed  by  special 
legislation  or  by  legislative  classiflcation  of 
persons  or  things.  This  clause  only  requires 
that  the  same  means  and  methods  be  applied 
Impartially  to  all  the  constituents  of  a  class, 
so  that  the  law  may  operate  equally  and  uni- 
formly upon  all  persons  in  similar  drcunir 
stances.  It  merely  requires  that  all  persons 
subject  to  such  legislation  shall  be  treated 
alike  under  like  circumstances  and  condi- 
tions. Central  Lumber  €o.  v.  S.  Dakota,  226 
U.  S.  157,  33  Sup.  Ot  ee,  67  I*  Bid.  164; 
State  V.  Leavitt  105  Me.  76,  72  Atl.  875,  26 
L.  R.  A.  (N.  S.)  799.  It  is  a  rule  that  a  stat^ 
nte  relating  to  persons  or  things  as  a  class 
Is  a  general  law,  but  that  one  relating  to 
particular  persons  or  things  of  a  class  is  spe- 
cial. State  V.  Walsh,  136  Mo.  400,  37  S.  W. 
1112,  35  L.  R.  A  231. 

We  are  of  the  opinion  that  the  statute  un- 
der consideration  is  not  an  arbitrary  dis- 
crimination between  sheep  and  other  classes 
of  stock,  or  that  it  is  class  or  special  legis- 
lation, because  it  embraces  ail  classes  sub- 
ject to  such  legislation  under  like  drcum- 
Btances  and  conditions. 

Section  6872,  Rev.  Codes,  is  a  poUoe  regu- 
lation, and  was  enacted  1^  the  Legislature 
to  promote  the  peace,  safety,  and  general  wd- 
fftre  of  the  citizens  of  the  state,  and,  that  be- 
ing true,  we  doubt  the  applicability  of  the 
fourteenth  amendment  of  the  United  States 
Constitution  to  the  case  under  consideration. 

It  was  said  in  the  case  of  Barbler  v.  Con- 
noUy,  113  U.  S.  27,  6  8up..Ct.  357,  28  L.  Ed. 
923,  a  case  similar  In  principle  to  the  one  here 
under  consideration: 

"But  neither  the  amendment  [fourteenth 
amendment  to  United.  States  Constitution], 
broad  and  comprehensive  as  It  is,  nor  any  other 
amendment,  was  designed  to  interfere  with  the 
power  of  the  state,  sometimes  termed  its  'po- 
lice power,'  to  prescribe  regulations  to  promote 
the  health,  peace,  morals,  education,  and  good 
order  of  the  people,  and  to  legislate  so  as  to  in- 
crease the  industries  of  the  state,  develop  its 
resources,  and  add  to  its  wealth  and  prosper- 
ity. From  the  very  necessities  of  society,  leg- 
islation of  a  special  character,  having  these  ob- 
jects in  view,  must  often  be  had  in  certain  dis- 
tricts. •  •  •  Special  burdens  are  often  nec- 
essary for  general  benefits.  •  •  •  Regula- 
tions for  these  purposes  may  press  with  more 
or  leas  weight  upon  one  than  upon  another,  but 
they  are  designed,  not  to  impose  unequal  or  un- 
necessary restrictions  upon  anyone,  but  to  pro- 
mote, with  as  little  individual  Inconvenience  as 
possible,  the  general  good.  Though  in  many 
respects  necessarily  special  in  their  character, 
they  do  not  furnish  just  ground  of  complaint  if 
they  operate  alike  upon  all  persons  and  prop- 
erty under  the  same  circumstances  and  condi- 
tions. Class  legislation,  discriminating  against 
some  and  favoring  others,  is  prohibited ;  but 
legislation  which,  in  carrying  out  a  public  pur- 
pose, is  limited  in  its  application,  if  within  the 
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sphere  of  ha  operation  it  affects  alike  all  per- 
sons similarly  situated,  is  not  within  the  amend- 
ment. *  *  *  The  inconveniences  arising  in 
the  administration  of  laws  from  this  cause  are 
matters  entirely  for  the  consideration  of  the 
state ;  they  can  be  remedied  only  by  the  state." 

In  the  case  at  Minti.  &  St.  Louis  Ry.  Co.  t. 
Beckwlth,  129  U.  S.  29,  9  Sup.  Ct.  208,  32  L. 
Ed.  585,  the  court  used  this  language: 

"But  the  clause  [section  1,  fourteenth  amend- 
ment to  United  States  Constitution]  does  not 
limit,  nor  was  it  designed  to  limit,  the  subjects 
upon  which  the  police  power  of  the  state  may  be 
exerted.  •  •  *  The  nature  and  extent  of 
such  legislation  will  necessarily  depend  upon 
the  judgment  of  the  Legislature  as  to  the  secu- 
rity needed  by  society." 

It  may  be  stated,  as  a  general  proposition, 
that  a  statute  must  clearly  appear  to  be  un- 
reasonable and  arbitrary  before  the  courts 
are  Justified  in  interfering,  and  that  the 
necessity  and  desirability  of  laws  of  this 
character  are  very  largely  matters  to  be  de- 
termined by  the  Legislature.  Minn.  &  St 
Lonls  B.  B.  Co.  v.  Beckwlth,  and  Bacon  v. 
Walker,  supra. 

In  holding  section  6872,  Rev.  Codes,  uncon- 
stitutional upon  the  gnrounds  and  for  the  rea- 
sons assigned  by  the  respondent  in  this  case, 
It  would  be  incumbent  upon  this  court  to  hold 
contrary  to  the  prindplee  of  law  announced 
in  the  cases  of  Slfers  v.  Johnson,  Sweet  t. 
Ballentyne,  Spencer  t.  Morgan,  and  Bacon  r. 
Walker,  supra.  Should  we  do  that,  it  would 
unsettle  the  policy  of  this  state,  which  has 
been  fixed  for  so  many  years  by  these  ded- 
sionS)  and  which  is  intended  to  promote  the 
peace,  safety,  and  general  welfare  of  the  citi- 
zens of  this  commonwealth  by  the  exercise  of 
the  police  power  of  the  state  in  the  regula- 
tion of  the  right  to  the  use  of  the  public  do- 
main by  the  sheep,  cattle,  and  farming  In- 
dustries. 

We  have  therefore  reached  the  conclusion 
that  section  6ST2,  Rev.  Codes,  is  not  in  con- 
travention of  section  1,  art.  1,  of  the  Consti- 
tution ot  this  state;  that  It  Is  not  an  en- 
croachment upon  the  powers  of  the  general 
goremment ;  that  it  is  a  proper  police  regu- 
lation enacted  by  the  Legislature  for  the  ex- 
press purpose  of  protecting  the  public  peace, 
public  safety,  and  promoting  the  general  wel- 
fare of  the  (dtlzens,  and  does  not  arbitrarily 
Interfere  with  a  private  business  or  Impose 
upon  such  business  unusual  and  uimecessary 
restrictions ;  and  that  it  is  not  In  direct  viola- 
tion of  the  fourteenth  amendment  to  the  Con- 
stitution of  the  United  States. 

It  follows  from  the  conclusions  of  the  court 
as  heretofore  expressed  in  this  opinion  that 
the  trial  court  erred  In  sustaining  the  motion 
of  tbe  respondents  and  in  discharging  the 
defendants  and  entering  up  judgment  against 
the  state. 

The  Judgment  is  reversed. 

SULLIVAN,  C.  J.,  and  MORGAN,  J.,  con- 
cur. 


STATE  ▼.  0MAE3CHHWIARIA. 
(Supreme  Court  of  Idaho.    Oct  5,  1915.) 

1.  PASTtTBiNG  Sheep  on  Cattub  Range. 

This  is  a  companioa  case  to  that  of  State 
r.  Horn  et  al.,  152  Pac.  27B,  and  the  conclusions 
reached  by  this  court  in  that  case  are  decisive 
of  all  but  one  of  the  questions  raised  in  the  case 
at  bar;  viz.,  the  uncertainty  of  section  6872, 
Rev.  Codes,  and  consequently  its  unconstitution- 
ality as  a  criminal  statute. 

2.  CONSTirUTIONAL    LAW    «=»48— Statdtes— 
CONSTBUCTION   IN    FaVOB   OF— VALIDITY. 

Where  a  statute  has  been  in  force  for  many 
years  receiving  a  practical  interpretation  and 
accepted  in  all  its  terms,  the  most  careful  con- 
sideration should  be  given  questions  involved 
in  its  interpretation  ii  it  then  be  attacked  as 
conflicting  with  the  Constitution;  as.  unless  its 
language  is  so  obscure  and  doubtful  as  to  en- 
title it  to  no  weight  or  consideration,  the  long- 
accepted,  practical  interpretation  is  more  like- 
ly to  be  right  than  a  newly  discovered  one  sug- 
gested by  the  exigencies  of  current  litigation. 

[Ed.  Note. — ^For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  i  46;  Dec.  Dig.  <8=»48; 
Statutes,  Cent  Dig.  {  56.] 

8.  Statutes  ®=»47— Vauditt— -Definitenbss 
— Gbazing  Sheep  on  Cattub  Ranob. 

B^ld,  that  section  6872,  Rev.  Codes,  which 
was  enacted  by  the  Twelfth  session  of  the  ter- 
ritorinl  Legislature  in  1883,  re-enacted  as  sec- 
tion 6872,  Rev.  St  1887,  and  continued  in  force 
by  section  2  of  the  schedule  and  ordinance  con- 
tained in  article  21  of  the  state  Constitution, 
approved  by  the  federal  government  at  the 
time  Idaho  was  admitted  to  the  Union,  is  couch- 
ed in  sufficiently  definite  language  to  meet  the 
object  sought  to  be  attained. 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent  Dig.  §  47 ;   Deo.  Dig.  <e=»47.] 

4.  Statutes    €=»184  —  CoNarrBtronow  —  Ptrs- 

FOSE. 

Where  there  are  two  constructions  that 
may  be  fairly  given  a  legislative  act  designed 
to  effect  a  great  public  purpose,  one  of  which 
will  carry  out  the  intent  and  purpose,  and  the 
other  will  defeat  the  intent  and  purpose  of  the 
act,  the  former  construction  should  be  applied. 
[Ed.  Note. — ^For  other  cases,  see  Statutes, 
Cent  Dig.  $  262;   Dee.  Dig.  «=3l84.] 

5.  Statutes  «=»188— Conbtbxiction  or  Lar- 
ouAGB  Used— GoHuoN  Usaob. 

Laws  are  enacted  to  be  read  and  obeyed  by 
the  people,  and  in  order  to  reach  a  reasonable 
and  sensible  construction  thereof,  words  that 
are  in  common  use  amon^  the  people  should  be 
given  the  same  meaning  in  the  statute  as  they 
have  among  the  great  mass  of  the  people  who 
are  expected  to  read,  obey,  and  uphold  them. 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent  Dig.  {{  260,  267,  276;  Dec.  Dig.  «=» 
188.) 

6.  WOBDB   AND   FHBASCS— "OATTUB  RANQK" — 

"Sheep  Range." 

A  "cattle  range"  in  this  state  has  a  well- 
defined  meaning,  and  so  has  a  "sheep  range" ; 
and  this  meaning  is  fully  recognized  by  per- 
sons engaged  in  t^e  two  industries. 

7.  PuBuo  Lands  «=»17— Gbazing  Shebp  oh 
Cattle  Range  — Buckents  of  Offense  — 
Intent. 

Section  6872,  Rev.  Codes,  is  a  police  regu- 
lation, and  must  necessarily  be  construed  with 
and  as  a  part  of  section  6314,  Rev.  Codes,  which 
provides:  "In  every  crime  or  public  offense 
there  must  exist  a  union,  or  joint  operation,  of 
act  and  intent,  or  criminal  negligence."  In 
other  words,  there  must  be  an  intent  to  violate 
section  6872,  Rev.  Codes,  supra,  as  well  as  the 
act  of  driving  or  herding  sheep  upon  a  cattle 
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range,  in  order  to  wkrrant  a  conyiction  of  the 
defendant. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent.  Dig.  S  23;    E>ec.  Dig.  «=»17.] 
8.  WoBDs  AND  Phbases— "Range." 

The  word  "raugc"  has  been  defined  to  mean 
a  tract  or  district  of  land  within  which  domes- 
tic animals  in  large  numbers  range  for  sub- 
sistence ;  an  extensive  grazing  ground.  The 
term  is  used  on  the  great  plains  of  the  United 
States  to  designate  a  tract  commonly  of  many 
square  miles  occupied  by  one  or  different  pro- 
prietors and  distinctively  called  a  cattle  range, 
stock  range,  or  sheep  range.  The  animals  on  a 
ran^e  are  usually  left  to  take  care  of  themselves 
during  the  whole  year  without  shelter,  except 
when  periodically  gathered  in  a  round-up  for 
counting  and  selection,  and  for  branding,  when 
the  herds  of  several  proprietors  run  together. 

[Eld.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Bangs.] 

i^peal  from  Dlatrict  C!ourt,  Owybee  Coun- 
ty;  Carl  A.  Davis,  Judge. 

Secnndlno  Omaechevrlaria  was  convicted 
of  pasturing  sheep  on  a  cattle  range.  In  viola- 
tion of  Revised  Codes,  $  6272,  and  appeals. 
Affirmed. 

Oppeubeim  &  Hodgin,  of  Boise,  for  appel- 
lant J.  H.  Peterson,  Atty.  Gen.,  T.  C.  Cof- 
fin, Aast.  Atty.  Gen.,  and  Wm.  Healy,  of 
Boise,  for  the  State.  L.  B.  Green,  of  Moun- 
tain Home,  Solon  Orr,  of  Boise,  B.  S.  Grow, 
of  Salt  Liake  City,  Utah,  and  K.  I.  Perky, 
of  Boise,  amid  curiee. 

BUDGB,  J.  This  proBecution  was  brought 
in  the  probate  court  of  Owybee  county 
against  the  defendant,  charging  blm  with 
the  commission  of  a  misdemeanor,  to  wit, 
herding,  grazing,  and  pasturing  sheep  upon 
a  cattle  range.  In  violation  of  section  6872, 
Bev.  Codes.  Tbe  case  was  tried  before  the 
court  without  a  jury,  a  Jury  trial  having 
been  waived,  and  Judgment  was  pronounced 
against  tbe  defendant  finding  blm  guilty  as 
Charged.  An  appeal  was  taken  to  the  dis- 
trict court  of  tbe  Third  Judicial  district  in 
and  for  Owybee  county  from  said  Judgment. 
After  a  demurrer  to  tbe  complaint  had  been 
overruled,  tbe  cause  was  tried  before  the 
court  and  a  Jury,  and  a  verdict  returned  find- 
ing tbe  defendant  guilty  as  charged  in  tbe 
complaint.  Judgment  was  pronounced  in 
accordance  with  the  verdict,  and  it  was  fur- 
ther ordered  that  Judgment  be  stayed  pend- 
ing appeal  to  this  court,  and  that  bond  in  the 
sum  of  $500  be  furni&faed  pending  said  ap- 
peaL  Thereafter  defendant  filed  bis  motion 
for  new  trial,  which  was  denied  by  order  of 
tbe  court,  and  an  appeal  was  taken  to  this 
court  both  from  the  Judgment  and  from  the 
order  denying  defendant's  motion  for  a  new 
trlaL  This  Is  a  companion  case  to  that  of 
State  V.  Horn,  152  Fac.  275,  and  tbe  conclu- 
sions reached  by  this  court  in  that  case  are 
dedslve  of  all  but  one  of  tbe  questions  raised 
In  tbe  case  at  bar. 

[1]  In  the  case  at  bar  counsel  for  appellant 
nUse  an  additional  question;    namely,  tbe 


uncertainty  of  section  6872,  Rev.  Codes,  su- 
pra, and  consequently  Its  unconstitutionality 
as  a  criminal  statute.  They  contend  that 
the  statute  is  vague,  indefinite,  and  uncer- 
tain. In  that  it  falls  to  define  a  "cattle 
range" ;  that  It  provides  no  means  of  deter- 
mining tbe  character  of  the  range,  fixing  tbe 
exterior  boundaries  thereof,  or  marking  out 
said  boundaries  upon  the  ground;  and  that 
it  is  arbitrary,  leaving  determination  of  tbe 
above  facts  to  the  arbitrary  action  of  the 
person  or  ^raoaa  claiming  adversely  to  ai>- 
pellant    Tbe  statute  in  question  provides: 

"Any  person  owning  or  having  charge  of 
sheep,  who  herdstl  grazes,  or  pastures  the  same, 
or  permits  or  suffers  the  same  to  be  herded, 
grazed  or  pastured,  on  any  cattle  range  previ- 
ously occupied  by  cattle,  or  upon  any  range 
usually  occupied  by  any  cattle  grower,  either 
as  a  spring,  summer  or  winter  range  for  his 
cattle,  is  guilty  of  a  misdemeanor;  but  the 
priority  of  possessory  right  between  cattle  and 
sheep  owners  to  any  range,  is  determined  by  the 
priority  in  the  usual  and  customary  use  of 
such  range,  either  as  a  cattle  or  sheep  range." 

[1, 3]  This  statute  was  enacted  by  tbe 
Twelfth  session  of  the  territorial  Legislature 
in  1883.  It  was  part  of  an  act  entitled  "An 
act  for  tbe  protection  of  stock  growers  in 
Owyhee,  Boise,  Oneida,  Bear  Lake,  Lembi 
and  Custer  counties."  It  was  re-enacted  as 
section  6872,  Rev.  St  1887.  Tbe  statute  was 
continued  In  force  by  section  2  of  the  sched- 
ule and  ordinance  contained  in  article  21  of 
the  state  Constitution;  and  the  state  Con- 
stitution, together  with  tbe  schedule,  was 
approved  by  the  federal  government  at  the 
time  Idabo  was  admitted  as  a  state.  While 
It  is  true  this  section  of  the  statutes  has 
never  been  before  this  court  for  construction, 
yet  it  baa  been  for  32  years  accepted  to  a 
greater  or  less  extent  by  tbe  industries  of 
the  state  affected  thereby.  Q?be  terms  of  tbe 
statute,  by  reason  of  the  fact  that  it  has  been 
part  of  tbe  law  of  this  state  during  all  these 
years,  have  a  well-defined  meaning.  Tbe 
fact  that  a  statute  has  been  in  force  for 
many  years,  and,  tbe  presumption  is,  obeyed 
by  tbe  citizens  of  the  state,  and  received  a 
practical  Interpretation,  unless  its  language 
is  so  obscure  and  doubtful  that  it  is  enti- 
tled to  no  weight  or  consideration,  may  be 
urged  as  an  additional  reason  why  tbe  most 
careful  consideration  should  be  given  to  tbe 
questions  Involved  in  its  Interpretation  and 
application,  where  It  Is  contended  that  it 
is  in  confiict  with  tbe  Constitution.  It  has 
been  said  by  respectable  authority  that  a  con- 
struction of  the  statute  which  bas  tor  a 
third  of  a  century  been  accepted  by  every 
one  as  so  obviously  correct  as  never  to  have 
been  questioned  is  much  more  likely  to  be 
right  than  a  newly  discovered  one  suggested 
by  the  emergencies  of  current  litigation. 
Willis  V.  Mabon,  48  Minn.  140,  60  N.  W. 
1110,  16  L.  R.  A  281,  31  Am.  St.  Rep.  626. 
This  principle  has  been  applied  in  upholding 
statutes  the  constitutionality  of  which  was 
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not  attacked  until  after  60  years,  50  years, 
45  years,  40  years,  30  years,  and  even  20 
years.  McPherson  v.  Secretary  of  State,  92 
Mich.  377,  52  N.  W.  469,  16  L.  R.  A.  475,  31 
Am.  St.  Rep.  587;  Hill  v.  TohlU,  225  111. 
384,  80  N.  E.  253,  8  Ann.  Cas.  423;  Butte 
City  Water  Co.  v.  Baker,  196  U.  S.  119,  26 
Sup.  Ct  211,  49  L.  Ed.  409;  Baker  v.  Butte 
City  Water  Co.,  28  Mont  222,  72  Pac.  617, 
104  Am.  St  Rep.  688. 

Courts  approach  constitutional  questions 
with  great  deliberation,  exercising  their  pow- 
er In  this  respect  with  the  greatest  possible 
caution,  and  even  reluctance,  and  should  nev- 
er declare  a  statute  void  unless  its  Invalidity 
is,  in  thetr  judgment,  beyond  a  reasonable 
doubt  State  v.  Pioneer  Nurseries  Co.,  26 
Idaho,  332,  143  Pac.  405.  So  far  as  statutes 
fairly  may  be  construed  In  such  a  way  as  to 
avoid  doubtful  constitutional  questions,  they 
should  be  so  construed.  United  States  ex  rel. 
Atty.  Gen.  v.  Delaware  &  H.  Co.,  213  U.  S. 
366,  29  Sup.  Ct.  527,  53  L.'Ed.  836. 

[4]  There  is  also  an  established  rule  of 
statutory  construction  that,  where  there  are 
two  constructions  that  may  be  fairly  given  a 
legislative  act  designed  to  affect  a  great  pub- 
lic purpose,  one  of  which  will  carry  out  the 
intent  and  purpose,  and  the  other  will  defeat 
the  intent  and  purpose  of  the  act  the  former 
construction  should  be  applied.  Imperial  Irr. 
Co.  V.  Jayne,  104  Tex.  395,  138  S.  W.  575,  at 
page  582,  Ann.  Cas.  1914B,  322. 

[E]  In  the  case  of  Adams  t.  Lansdon,  18 
Idaho,  483,  110  Pac.  280,  the  following  lan- 
guage is  used  by  this  court: 

"Laws  are  enacted  to  be  read  and  obeyed  by 
the  people,  and  in  order  to  reach  a  reasonable 
and  sensible  construction  thereof,  words  tbat 
are  In  common  use  among  the  people  should 
be  given  the  same  meaning  in  the  statute  as 
they  have  among  the  great  mass  of  the  people 
wbo  are  expected  to  read,  obey,  and  uphold 
them." 

In  the  case  of  State  v.  Stnth,  11  Wash.  423, 
39  Pac.  666,  a  penal  statute  providing  tbat 
every  person  who  disturbs  any  religious  so- 
ciety, when  meeting  together  in  public  wor- 
ship, shall  be  fined,  was  attacked  on  the 
ground  that  it  was  invalid  for  uncertainty,  in 
tbat  it  failed  sufflclently  to  define  the  crime. 
It  was  held  that  the  statute  was  not  uncer- 
tain; the  words  "disturb"  and  "religious  so- 
ciety" being  used  In  their  ordinary  sense. 

In  Foster  v.  State,  21  Tex.  Ai«.  80,  at 
page  87,  17  S.  W.  548,  the  court  had  under 
consideration  a  similar  statute.  It  was  ob- 
jected in  that  case  that  the  range  was  not 
set  out  or  described  in  the  indictment  It 
was  held  tbat  the  term  "range,"  as  used  in 
the  statute.  Is  a  matter  of  local  description, 
and,  unlike  a  generic  term  requiring  the  spe- 
cies to  be  stated,  it  admite  of  proof  under  the 
general  allegation,  without  defining  by  aver- 
ment the  limits  of  the  range.  See,  also,  case 
of  Fox  V.  State  of  Washington,  236  U.  S. 
273,  35  Sup.  Ct  383,  69  li.  Ed.  573. 

[8]  The  word  "range"  is  defined  in  the 
Century  Dictionary  and  Cyclopedia,  p.  4955, 
subd.  7,  Hs: 


"A  tract  or  district  of  land  within  which  do- 
mestic animals  in  large  numbers  range  for  sub- 
sistence ;  an  extensive  grazing  ground ;  used 
on  the  great  plains  of  the  United  States  for  a 
tract  commonly  of  many  square  miles,  occupied 
by  one  or  by  different  proprietors,  and  distinc- 
tively called  a  cattle,  stock,  or  sheep  range. 
The  animals  on  a  range  are  usually  left  to  take 
care  of  themselves  during  the  whole  year  with- 
out shelter,  excepting  when  periodically  gather- 
ed in  a  'round-up'  for  counting  and  selection, 
and  for  branding,  when  the  herds  of  several  pro- 
prietors run  together." 

[6]  A  "cattle  range"  in  this  state  has  a 
well-deflnlng  meaning,  and  so  has  a  "sheep 
range" ;  and  this  meaning  Is  fully  recognized 
by  persons  engaged  in  the  two  industries. 
While  It  might  be  possible  for  sheep  to  grtae 
upon  a  cattle  range,  it  is  well  known  to  all 
stock  growers  that  sheep  and  cattle  will  not 
range  together,  and  tbat  cattle  and  horses 
will  not  range  on  a  sheep  range.  Thus  legis- 
lation to  protect  sheep  against  cattie  and 
horses  is  wholly  unnecessary.  It  is  also  well 
known  to  stock  growers  that  cattie  and  hors- 
es have  their  accustomed  range,  to  which 
they  go,  if  permitted,  of  their  own  volition, 
and  upon  which  they  range,  and  where  they 
can  be  found  by  the  owners. 

It  is  a.  matter  of  common  knowledge  that 
horses  and  cattle  are  left  upon  a  cattle  range 
receiving  but  little  care  and  attention  during 
the  summer  months  by  their  owners,  while 
sheep  are  constantly  under  the  care  of  herd- 
ers and  dogs;  moreover,  that  a  camp  tender 
Is  employed  in  connection  with  the  care  and 
herding  of  sheep,  among  whose  duties  is  tlie 
riding  of  the  range  for  the  purpose  of  locat- 
ing suitable  area  upon  which  to  drive,  herd, 
and  graze  the  sheep  of  his  employer.  Sheep 
require  much  less  water  while  grazing  than 
cattle,  and  it  therefore  becomes  necessary  for 
cattie  and  horse  owners  to  occupy  portions 
of  the  public  domain  upc^n  which  there  are 
streams  and  springs  of  water  to  which  their 
animals  may  have  ready  access. 

The  above  are  all  very  good  reasons  why  it 
is  imperative  that  the  public  domain  within 
the  jurisdiction  of  the  state  be  properly  reg- 
ulated as  between  these  two  necessary  and 
needful  industries.  Section  6872,  Rev.  Codes, 
is  a  police  regulation,  and,  to  our  minds,  it 
clearly  appears  that  It  was  the  intention  of 
the  Legislature,  in  the  enactment  Of  said 
section,  to  preserve  the  tranquillity  of  the 
citizens  of  the  state;  to  avoid  "range  wars" ; 
and  to  promote  the  peace,  quiet,  and  general 
welfare  of  the  citizens. 

[7]  This  statute  must  necessarily  be  con- 
strued with,  and  as  a  part  of,  section  6314, 
Bev.  Codes,  which  latter  section  provides: 

"In  every  crime  or  pnblic  offense  there  must 
exist  a  union,  or  joint  operation,  of  act  and  in- 
tent or  crimkial  negligence." 

In  other  words,  there  must  be  an  intent 
to  violate  said  section  6872,  supra,  as  well  as 
the  act  of  driving  or  herding  sheep  upon  a 
cattie  range,  or  the  failure  upon  the  part  of 
the  defendant  by  the  exercise  of  ordinary 
diligence  to  ascertain  whether  or  not  the 
range  upon  which  he  drives,  herds,  aod.  graz- 
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es  Ma  sheep  Is  a  catUe  range  within  the 
meaning  of  said  section. 

The  appellant  inaista  in  his  argument  that 
section  6872,  Bev.  Codes,  is  void,  because  It 
tails  to  describe  the  exterior  limits  of  a  cat- 
tle range,  and  for  that  reason  it  is  impos- 
sible for  a  citizen  herding  sheep  to  determine 
when  he  has  crossed  the  exterior  limits  of 
the  cattle  range.    The  statute  says: 

"The  priority  of  possessory  right  between  cat^ 
tie  and  sheep  owners  to  any  range,  is  determin- 
ed by  the  priority  in  the  usual  and  customary 
use  of  such  range,  either  as  a  cattle  or  sheep 
range." 

Priority  of  possession,  or  priority  of  right, 
or  the  first  in  time  is  the  first  in  right,  are 
all  common,  ordinary,  everyday  expressions, 
and  hare  a  well-defined  meaning.  The  prior- 
ity of  right  to  the  use  of  the  range  as  be- 
tween cattle  and  sheep  owners  depends  upon 
the  prior  use  in  the  usual  and  customary 
manner.  Thus,  if  the  range  is  need  by  cat- 
tle owners,  and  has  been  so  constantly  used 
prior  to  its  use  by  sheep  owners,  the  right 
to  the  use  is  established  by  proof  of  such 
priority.  Where  the  owner  of  sheep  knows, 
or  by  the  exercise  of  ordinary  care  is  able 
to  ascertain,  that  a  certain  given  area  of  the 
public  domain  has  been  used  and  is  then  be- 
ing used  as  a  cattle  range,  and  he  wiUfully 
and  knowingly  herds,  drives,  and  grazes  his 
sheep  upon  such  cattle  range,  it  then  becomes 
his  willful  and  unlawful  act  or  trespass,  and 
he  is  clearly  amenable  to  the  statute. 

These,  being  questions  of  fact,  are  for  the 
jury  to  determine,  the  same  as  would  be  the 
questions  of  fact  in  any  other  ordinary  crim- 
inal prosecution.  The  intention  to  commit 
the  act,  as  well  as  the  commission  of  the  act, 
are  necessary  and  essential  ingredients  of 
the  crime;  and  if  both  are  established  by 
competent  evidence,  under  proper  instruc- 
tions, such  as  from  our  examination  were 
given  In  this  case.  In  our  opinion,  the  ver- 
dict of  the  jury  dionld  not  be  disturbed. 

We  think  we  have  disposed  of  the  question 
that  a  cattle  grower  can  arbitrarily  fix  the 
limits  or  boundaries  of  the  range.  Both  the 
limits  and  boundaries  of  the  range  are  de- 
termined by  priority  of  x>osse8slon  and  use  of 
the  range  iby  the  cattle  grower  in  the  usual 
and  customary  use  of  a  cattle  range,  and 
are  questions  of  fact  for  the  jury.  The  cat- 
tle grower  can  neither  enlarge  nor  diminish 
the  area  at  will,  but  must  establish  by 
competent  evidence  and  beyond  a  reasonable 
doubt  that  the  defendant  in  charge  of  the 
sheep  willfully  and  unlawfully  herded,  graz- 
ed, or  pastured  them  upon  a  cattle  range,  as 
heretofore  defined,  that  said  range  had  been 
previously  occupied  by  cattle,  or  was  occu- 
pied by  cattle  growers  either  as  a  q)ring, 
summer,  or  winter  range  for  th^r  cattle. 


and  that  they,  or  their  predecessors  In  the 
cattle  business,  had  made  the  usual  and 
customary  use  of  such  area  of  country  as  a 
cattle  range,  prior  to  any  use  thereof,  in  the 
usual  and  customary  manner,  as  a  sheep 
range,  and  that  said  range  bad  not  been 
abandoned  as  a  cattle  range,  and  that  the 
defendant  knew,  or  had  Information  from 
which  a  reasonable  man  under  like  circum- 
stances would  have  known,  that  he  was 
herding,  grassing  or  pasturing  sheep  upon  a 
cattle  range  previously  occupied  by  cattle  in 
the  usual  and  customary  use  of  such  range, 
and  that  sheep  had  not  been  herded',  grazed, 
or  pastured  upon  said  range  prior  to  said 
time  in  the  usual  and  customary  use  of  said 
range  The  character  and  area  of  a  cattle 
range  are  to  be  determined  by  its  priority 
of  use  in  the  usual  and  customary  manner 
as  such. 

We  agree  with  learned  counsel  for  ap- 
pellant and  those  who  appeared  as  amid 
curise  that  all  criminal  statutes  should  be 
certain  and  definite  in  their  terms,  and 
conunend  the  zeal  and  effort  displayed  by 
counsel  In  t)ehalf  of  the  appellant  in  their 
presentation  of  this  case.  And  we  are  frank 
to  admit  that  section  6872,  Rev.  Ck>des,  is 
not  as  certain  and  definite  tn  its  terms  as 
are  the  mote  recent  statutes  covering  the 
police  power.  However,  we  have  reached 
the  conclusion  that,  in  view  of  the  peculiar 
conditions  existing  in  this  state  prior  to 
the  enactment  of  that  statute  (as  recited  in 
the  various  opinions  of  this  court  and  re- 
ferred to  in  the  case  of  State  v.  Horn,  supra), 
occasioned  by  a  sharp  conflict  between  the 
sheep  and  cattle  industries  and  between  the 
sheep  and  farming  industrlee,  it  was  prop- 
erly deemed  necessary  by  the  Legislature,  in 
order  to  promote  the  general  welfare,  peace, 
quiet,  and  tranquillity  of  the  citizens,  to 
enact  such  a  statutory  provision  regulating 
the  use  of  the  public  domain  within  the 
jurisdiction  of  the  state. 

From  the  conclusions  we  have  reached,  we 
are  of  the  opinion  that  section  6872,  Eev. 
Codes,  is  not  void  for  indeflnlteness  and  un- 
certainty, and  that  It  does  not  permit  the 
cattle  grower  to  arbitrarily  fix  the  limits  or 
boundaries  of  the  cattle  range.  Whatever 
hardships,  if  any,  are  Imposed  upon  either 
the  stock  or  sheep  industry  by  reason  of  this 
law  are  to  be  remedied  by  the  legislative, 
and  not  the  judicial,  branch  of  our  state 
government 

The  judgment  of  the  lower  court  is  af- 
firmed. 

SUIiLIVAN,  C.  J.,  and  MORGAN,  J., 
concur. 
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BALLOU  y.  ATOTHSON,  T.  &  S.  P.  RT.  CO. 
(No.  19536.) 

(Supreme  Court  of  Kansas.     June  12,  1916. 

Petition  for  Rehearing  Dismiased 

Nov,  3, 1915.) 

(ByUabut  hy  the  Court.) 

1.  NeGLIOENCE  <©±»101— iNJUBT  TO  RAILWAY 
BnQINEEB  —  CJOMTBIBDTOBT    NEOUOENCB    — 

Effect. 

Where  a  railway  engineer  on  a  dark  and 
foggy  morning  ran  bis  train  so  rapidly  that  he 
could  not  stop  before  passing  a  block  signal 
which  was  set  at  "stop  and,  to  save  himself 
from  being  caught  in  an  impending  collision  with 
the  rear  of  anoUier  train  a  short  distance  be- 
yond the  signal,  jumped  from  his  engine  and 
was  injured,  and  where  the  company  had  failed 
to  include  such  other  train  in  the  order  furnish- 
ed him,  listing  the  trains  he  would  meet  and 
pass,  thus  leading  the  engineer  to  expect  no 
other  than  the  "clear"  signal  at  that  place,  the 
issue  becomes  in  eSect  one  of  comparative  neg- 
ligence, and  under  chapter  218,  Laws  1911,  a  re- 
covery is  not  barred  by  the  engineer's  contribu- 
tory negligence. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Ont  Dig.  K  83,  163,  164,  167;  Dec.  Dig.  <S=> 
101.] 

2.  Appeal  and  Ebbob  «=»1178  —  Remand  — 
Subsequent  Proceedinqs  —  Limitation  or 
Scope  of  New  Tbial. 

Assignment  of  errors  considered,  and  a  new 
trial  ordered,  but  Its  scope  restricted  as  author- 
ized by  Code  Civ.  Proc.  {  307  (Gen.  St  1909, 
i  5901). 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  (%nt.  Dig.  {{  4604-16^;  Dea  Dig.  <S=> 
1178.] 

Burch  and  Porter,  JJ.,  dissentlDg  In  part. 

Appeal  from  District  Court,  Harvey 
County. 

Action  by  Martin  Ballou  against  the  Atcbl- 
son,  Topeka  &  Santa  F6  Railway  CSompany. 
Ftom  judgment  for  plaintiff,  defendant  ap- 
peals. Reversed,  tuad  remanded  for  new 
trial. 

W.  R.  Smith,  O.  J.  Wood,  and  A.  A.  Scott, 
all  of  Topeka,  and  0.  S.  Bowman,  of  Newton, 
for  appellant  Branine  &  Hart,  of  Newton, 
for  appellee. 

DAWSON,  J.  This  Is  an  action  against 
the  Santa  F6  Railway  by  Martin  Ballou,  one 
of  the  company's  engineers,  for  injuries  sus- 
tained by  him  in  Jumping  from  his  engine  to 
avoid  being  caught  in  an  impending  wreck. 
The  drcumstancea  were  substantially  as  fol- 
lows: The  plaintiff,  Ballou,  was  ordered  to 
take  an  engine  and  caboose  from  Newton  to 
Dodge  City  over  the  defendant  railway's 
lines  via  Hutchinson,  Whiteside,  and  Par- 
tridge. At  Hutchinson  he  received  a  paper 
called  a  check,  giving  him  a  list  of  the  trains 
be  would  meet  and  pass  between  Hutchinson 
and  Dodge  City,  but  one  train  was  omitted 
from  the  check.  This  was  the  west-bound  lo- 
cal freight  train  which  started  from  Hutchin- 
son Just  a  few  minutes  ahead  of  him.  Proba- 
bly this  oversight  occurred  because  the  check 
was. made  up  before  it  was  finally  determin- 


ed that  Ballou's  train  should  foQow  and  not 
precede  the  freight  train.  The  Santa  FS 
lines  from  Hutchinson  west  for  some  dis- 
tance are  equipped  with  the  block  signal  sys- 
tem, the  simpler  pbases  of  which  are  gen- 
erally understood  by  well-informed  people. 
It  Is  In  brief  a  system  for  control  of  trains 
by  signals.  At  suitable  distances  along  the 
railway  track  are  tall  signal  poles,  vrith  mov- 
able arms  for  use  by  day  and  colored  lights 
for  use  by  night,  and  engineers  are  required 
to  have  their  engines  and  trains  under  such 
control  that  they  can  at  once  respond  to  the 
signals  shown  at  these  poles.  One  signal 
means  clear  track,  and  that  the  engineer  may 
proceed  with  safety  untU  the  next  signal 
block  appears.  Another  signal  indicates  that 
the  engineer  may  proceed  with  caution.  Still 
another,  and  the  most  Important  Is  the  sig- 
nal to  stop ;  and  the  engineer  is  required  at 
all  times  to  have  his  engine  and  train  un- 
der such  control  that  he  can  stop  his  train 
before  passing  such  signal.  Obviously  this 
block  signal  system  has  two  main  puix>oses, 
safety  in  operation  of  trains  and  effective 
control  of  train  movementa 

When  Engineer  Ballon  left  Hutchinson,  tbe 
first  block  signal  he  encountered  was  at 
Hutchinson  Junction,  some  distance  west  of 
Hutchinson.  The  block  signal  indicated  clear 
track.  This  he  passed  at  ordinary  speed. 
The  time  was  early  morning,  and  it  vras  dark 
and  foggy.  The  engine  was  using  Its  head- 
light ;  tbe  block  signal  system  was  using  Its 
lights.  As  Ballou's  train  check  did  not  Indi- 
cate any  train  to  be  met  \mtll  the  station  o£ 
Partridge  some  distance  west  of  Whiteside, 
and  did  not  mention  the  freight  train  which 
had  Just  preceded  him  out  of  Hutchinson,  be 
was  not  expecting  any  other  signal  at  White- 
side than  the  clear  signal  to  proceed,  and 
he  did  not  have  his  engine  under  control  as 
he  approached  that  point  He  had  run  at 
the  rate  of  20  or  25  miles  an  hour  (perhaps 
more)  through  the  block  between  Hutchin- 
son Junction  and  Whiteside.  Suddenly, 
through  the  fog,  Ballou  saw  the  stop  signal 
at  Whiteside.  He  was  then  only  three  or 
four  car  lengths  from  the  signal,  and  at  a 
short  distance  beyond  tbe  block  signal  he  saw 
the  caboose  of  the  freight  train  ahead  of 
him.  Ballou  promptly  shut  off  the  steam, 
applied  the  emergency  brakes,  climbed  down 
the  engine  steps,  and  jumped.  He  was  se- 
verely injured.  His  train  sped  on,  ripped 
into  and  through  the  caboose,  and  derailed 
three  freight  cars  ahead  of  it. 

Tbe  case  was  tried  under  chapter  218  of 
the  Laws  of  1911,  which  provides  In  part 
that  the  contributory  negligence  of  an  em- 
ploy6  shall  not  be  a  defense  to  an  action  for 
personal  injuries,  but  that  such  contributory 
negligence  of  the  employS  shall  be  consider- 
ed by  the  jury  in  assessing  tbe  amount  of 
the  recovery.  The  jury  found  that  plaintiff's 
damages    were    $6,000    and    deducted    one- 
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fourth  of  that  amount  on  account  of  his  own 
negligenca  The  railway  company  had  a 
counteTcIalm  of  $1,342  against  him  for  the 
destruction  of  Its  property,  and  the  Jury 
charged  Ballou  with  one-fourth  of  that 
amount.  The  net  verdict  for  Ballou  w«s 
$4,l&i.50,  and  In  effect  It  was  a  determina- 
tion that  the  negligence  of  the  railway  com- 
pany was  three  times  as  great  as  that  of  the 
plaintiff. 

Error  Is  assigned:  (1)  That  plaintiff's  in- 
juries were  caused  by  his  own  negligence  In 
disregarding  the  rule  of  the  company  to  have 
his  train  under  control  on  approaching  a 
block  signal,  a  rule  with  which  he  was  fa- 
miliar; (2)  incompetent  evidence;  (3)  error 
In  instructions ;   (4)  findings  of  the  Jury. 

[1]  1.  It  will  simplify  this  discussion  to 
observe  that  the  company's  negligence  chief- 
ly lay  in  its  failure  to  enter  on  the  check, 
which  it  furnished  plaintiff  at  Hutchinson, 
the  freight  train  which  was  started  out 
ahead  of  him.  'Whether  tUs  was  the  proxi- 
mate cause  of  plaintiff's  injuries  or  a  con- 
tributing cause,  or  whether  it  was  not  the 
only  negligence  of  the  defendant,  will  be 
considered  as  we  proceed.  The  plaintiff's 
negligence  lay  in  not  having  his  train  under 
such  control  that  he  could  stop  It  In  obedi- 
ence to  the  slgnaL 

Certain  rules  of  the  company  were  intro- 
duced in  evidence.    Rule  733  in  part  reads: 

"A  train  finding  a  block  displayed  at  'stop' 
must  stop  before  reaching  it." 

A  blocls  Is  defined  by  the  rules  to  be : 
"A  length  of  track  of  definite  limits,  the  use  of 
which  is  controlled  by  block  eignaia.' 

In  plaintUTs  testimony  he  said : 
"Nothing  only  the  order  and  the  rule  in  the 
mie  book  gave  me  any  privilege  to  run  by  the 
block  gignalw  when  they  were  indicating  stops. 
I  am  acquainted  with  rule  733,  providing  that  a 
train  finding  a  block  displayed  at  'stop'  must 
stop  before  reaching  it.  'The  signal  was  display- 
ed at  'stop'  at  Whiteside,  and  I  went  by  it.  The 
morning  this  si^al  displayed  its  stop  I  oonld 
have  seen  the  signal  about  three  or  four  car 
lengths.  I  did  see  it  about  tliat  distance. 
*  *  *  I  didn't  ftt  my  trfiin  under  control  so 
that  I  coold  stop  It  after  seeing  the  signal  three 
or  four  car  lengths.  I  didn't,  because  we  really 
had  nothing  to  expect  there  at  alL  We  had  or- 
ders. I  will  not  run  by  signals  when  I  am  in 
ignorance  of  what  is  on  the  other  side  of  the 
signaL  I  know  that  these  block  signals  are  to 
prevent  yon  from  running  into  things  where  you 
don't  expect  to.  The  signal  would  be  useless 
in  the  way  of  giving  you  orders  of  wtiich  you 
already  had  knowledge.  I  jumped  off,  I  should 
judge,  a  car  length  or  two  before  I  got  to  this 
sigDai.  This  was  what  yon  call  a  home  block 
signal  at  Whiteside.  •  •  •  The  stop  signal 
siniifies  that  there  was  a  train  in  the  block 
ahead  of  me,  and  that  they  possibly  had  orders 
for  me,  and  that  they  should  hold  me  until  the 
train  got  out  of  the  block." 

Of  course,  under  this  state  of  facts,  the 
plaintiff  could  not  recover  but  for  the  en- 
actment of  chapter  218,  Laws  of  1911,  which 
provides  that  contributory  negligence  shall 
not  be  a  defense,  but  only  a  consideration 
in  diminution  of  damages.  Was  the  plaln- 
ttlTs  negligence  the  sole  cause  of  his  Inju- 


.ries?  The  jury  mij^t  properly  say  so,  but 
can  the  court  peremptorily  so  hold?  We 
think  not  The  check  furnished  to  plaintiff 
at  Hutdilnson,  showing  the  list  of  trains 
plaintiff  would  meet  and  pass  on  his  Journey, 
had  a  purpose.  It  must  have  been  somewhat 
in  the  nature  of  a  guide,  in  addition  to  the 
orders  exhibited  to  hiqa  by  the  signal  sys- 
tem as  he  Journeyed  from  block  to  blo(^ 
The  check  had  omitted  the  train  which  had 
Just  preceded  him.  This  misled  him  so  that 
the  stop  signal  at  Whiteside  was  a  complete 
surprise.  Here  was  a  circumstance,  a  f&ct, 
for  the  consideration  of  the  Jury. 

2.  Error  is  urged  in  the  admission  of  evi- 
dence. The  company  had  rules  which  reg- 
ulated the  operation  of  the  block  signal: 

"709.  A  home  block  signal  must  be  restored 
to  the  'stop'  indication  after  having  been  chang- 
ed for  a  train  as  soon  as  the  rear  car  carrying 
the  markers  has  passed  the  signal,  if  the  train 
stops;  and  if  it  does  not  stop,  as  soon  as  the 
markers  are  300  feet  l>eyond  the  signal." 

"722.  When  a  train  enters  a  block  the  oper- 
ator must  report  it  to  the  operator  in  advance, 
and  when  the  rear  of  a  train  has  passed  300  feet 
within  the  block  and  he  has  seen  the  markers 
he  wiU  report  to  the  operator  in  the  rear  that 
the  train  is  clear  of  block,  having  first  displayed 
'stop'  signal." 

Under  these  rules  the  plaintiff  had  a  curious 
theory  that  he  not  only  had  a  dear  track 
in  the  block  which  he  had  been  permitted  to 
enter  at  Hutchinson  Junction,  but  for  800 
feet  beyond  that  block. .  Thus : 

"Q.  When  you  approached  that  tower  or  blodc 
station  witli  the  green  lights  showing  and  the 
arm  downward,  what  did  that  mean  to  you  as 
an  engineer?  ^The  defendant  objects  as  calling 
for  his  conclusion,  the  rules  being  the  best  evi- 
dence as  to  what  it  means.  Overruled.)  A.  It 
means  that  the  block  was  clear  300  feet  beyond 
the  other  order  board.  (The  defendant  moved  to 
strike  out  the  answer  as  not  the  best  evidence 
and  contrary  to  the  written  rules  that  are  al- 
ready in  evidence.)" 

There  is  something  wrong  here.  The  wit- 
ness had  already  testified; 

"If  it  was  a  clear  signal,  a  green  light  would 
be  displayed  at  an  angle  of  46  degrees  down. 
The  signal  at  Hutchinson  Junction  was  clear." 

That  signal  permitted  the  plaintiff  to  enter 
and  run  that  block.  That  signal  did  not  and 
could  not  mean  that  the  block  was  clear  300 
feet  beyond  the  other  order  block.  Bule 
733  was  imperatively  and  solely  the  rule 
which  governed  the  plaintiff.  Rules  700  and 
722  on  their  face  plainly  show  that  they  have 
to  do  with  the  operation  of  those  signals. 
The  300  feet  mentioned  In  the  rule  has  to  do 
with  the  location  of  a  passing  train.  If  the 
train  stops,  the  "stop"  signal  is  to  be  set 
behind  it  at  once,  not  after  the  train  has 
moved  300  feet  past  the  signal,  but  "as  soon 
as  the  rear  car  has  passed  the  signal."  If 
the  train  does  not  stop,  and  only  In  such 
case,  the  signal  has  to  be  reset  when  the 
taU-lights  or  train  markers  have  passed  300 
feet  beyond  the  slgnaL  We  perceive  a  sensi- 
ble reason  for  this.  If  the  train  stops,  it 
must  be  protected  with  a  "stop"  signal  at 
once.    If  the  train  does  not  stop,  there  should 
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b«  no  delay  in  the  manipulatiim  of  the  sig- 
nal. It  should  be  set  promptly,  that  is,  when 
the  rear  car  has  passed  the  signal  300  feet, 
and  In  order  that  business  should  not  be  de- 
layed, the  block  behind  should  be  opened  for 
other  traflSc  as  soon  as  that  block  Is  dear. 
Counsel  for  the  railway  company  say  that 
this  300  feet  is  a  margin  of  safety.  Par- 
tially  falling  in  with  this  view,  plaintiffs 
counsel  urge  that  their  client  had  a  right  to 
depend  upon  this  margin  of  safety.  We 
think  not  If  that  margin  of  safety  may  be 
encroached  upon  as  a  dependable  right,  then 
It  is  no  margin  of  safety.  Eren  plalntifF 
himself  testified: 

"I  am  acquainted  with  rule  738,  providing 
that  a  train  finding  a  block  displayed  at  'stop' 
must  stop  before  reaching  it.  *  •  *  I  know 
that  these  block  signals  are  to  prevent  yon  from 
running  into  things  where  you  don't  expect  to." 

The  defendant's  objection  to  this  testimo- 
ny was  well  taken.  The  rules  spoke  for 
themselvea  There  was  nothing  indefinite 
about  them.  Tbey  needed  no  explanation. 
They  will  not  bear  the  construction  placed 
upon  them  by  plaintiff.  The  block  signal 
had  to  be  set  at  "clear"  to  let  the  freight 
train  into  the  block  between  Whiteside  and 
Partridge.  If  the  freight  train  had  not 
stopped,  it  would  have  been  the  duty  of  the 
Whiteside  operator  to  have  watched  until 
the  tail-lights  or  markers  had  passed  a 
point  300  feet  beyond,  the  signal  and  then  set 
the  signal  at  "stop"  to  bar  plalntilTs  train 
and  all  others  from  passing  the  signal  un- 
til the  freight  train  had  run  that  block  and 
nntU  he  was  notified  from  Partridge  of  its 
arrival.  Since  the  freight  train  stopped  at 
Whiteside,  it  was  the  duty  of  the  operator, 
as  soon  as  he  had  admitted  the  freight  train 
Into  the  block  at  his  station,  to  restore  the 
"stop"  signal  "as  soon  as  the  rear  car  car- 
rying the  markers  had  passed  the  signal." 
^la  was  done. 

There  is  a  provision  in  the  rules  permit- 
ting a  train,  under  certain  conditions,  to 
enter  a  block  which  Is  barred  by  a  stop 
slgnaL    Rule  733  reads : 

"A  train  finding  a  block  signal  displayed  at 
'stop'  most  stop  before  reaching  it.  When  nec- 
essary for  trains  to  pass  the  block  signal  in  stop 
position  to  do  work  or  to  allow  opposing  trains 
on  passing  tracks  to  depart  or  take  water  and 
fuel,  they  must  be  fully  protected  by  a  flag  in  ac- 
cordance with  rule  99." 

But  no  such  situation  was  presented  in  the 
case  before  us,  and  as  this  rule  descends  in- 
to details  to  spedfy  the  circumstances  under 
which  a  train  may  pass  a  "stop"  signal,  it  Is 
a  clear  Inference  that  It  would  have  no  such 
right  under  any  other  drcumstances. 

Another  alleged  error  In  the  evidence 
reads: 

"Q.  With  train  No.  77  at  Whiteside,  or  east 
of  it,  what  signal  should  the  Hutchinson  Junc- 
tion have  given  you  as  you  approached  it?  (The 
defendant  objects,  as  calling  for  the  conclusion 
of  the  witness,  incompetent,  irrelevant,  and 
immaterial,  and  covered  by  the  rules.  Over- 
ruled.) A.  We  should  have  gotten  a  caution  sig- 
nal at  the  junction." 


This  was  not  Is  accordance  with  the  rules, 
nor  upon  any  intelligible  theory  as  to  the 
operation  of  the  block  signal  system.  Why 
should  not  a  clear  signal  have  been  set  at 
Hutchinson  Junction?  There  was  no  other 
train  or  Impediment  In  the  blotSk  between 
that  point  and  the  Whiteside  tdgnal  pole. 
The  freight  train  had  arrived  at  Whiteside. 
Such  testimony  was  incompetent,  and  we 
fear  it  was  prejudicial.  The  defendant 
sought  to  oSeet  It  by  one  of  its  vrltnesses. 
Superintendent  Tice  was  asked: 

"Q.  Is  there  any  eircnmstance  or  rule,  in  the 
books  or  out  of  your  books,  that  authorizes  a 
train  crew  to  run  by  a  block  signal  when  the 
signal  is  in  position  calling  for  a  stop? 

"By  the  PlaiutiS:  We  object  to  that  as  inccnn- 
petent,  irrelevant,  and  immaterial,  and  calling 
tor  the  conclusion  of  the  witness  and  not  facta, 
not  the  best  evidence,  and  the  witness  not  com- 
petent or  qualified  to  testify  upon  that  ques- 
tion, and  the  question  is  argumentative  in  form. 
The  printed  rules  of  the  company  speak  for 
themselvea. 

"By  the  Court:  The  objection  is  sustained. 
Defendant  excepts. 

"Q.  I  would  like  for  you  to  tell  whether  a 
block  that  belongs  to  this  block  system  extends 
beyond  the  block  signals  either  way? 

"By  the  Plaintift:  We  object  to  this;  it  is 
the  same  objection  that  counsel  made  in  chief. 

"By  the  Court:  The  objection  is  sustained. 
Defendant  excepts." 

These  rulings  were  correct,  but  they  also 
show  why  the  plaintifTs  testimony  on  the 
same  point  was  likewise  inadmissible.  There 
was  little  evidence  as  to  when  a  "caution" 
signal  should  be  displayed,  but  It  was  to  the 
efCect  that  It  should  be  used  when  two  trains 
going  in  the  same  direction  are  permitted 
in  one  block. 

8.  Complaint  Is  made  concerning  Instruc- 
tions given  and  refused.  One  serious  Ques- 
tion which  we  perceive  relates  to  the  twelfth 
instruction  which  was  given: 

"12.  The  jury  are  instructed  that  if  you  be- 
Ueve  from  the  evidence,  by  the  preponderance 
thereof,  that  on  the  2Sth  day  of  ;Unuary,  1912, 
the  plaintiff,  while  operating  a  locomotive  of  the 
defendant,  as  engineer,  on  the  defendant's  rail- 
way track  out  of  Hutchinson,  Kan.,  found  a 
signal  at  the  Hutchinson  blodc  station,  which 
signal  told  him,  according  to  the  rules  and  cus- 
tom of  the  defendant  company,  that  the  track 
was  dear  for  a  certain  distance  beyond  and 
west  of  said  signal,  the  plaintiff  had  the  right  to 
assume  that  the  defendant  had  performed  its 
duty  by  keeping  and  having  the  said  track  clear 
within  the  distance  indicated  by  said  signal,  but 
it  was  still  plaintiffs  duty  to  exercise  ordinary 
care  after  entering  into  said  block  and  while 
passing  over  the  same." 

This  instruction  Involves  the  error  of 
which  we  have  spoken.  Neither  the  rules 
nor  the  competent  evidence  justify  even  an 
Inference  that  the  plaintiff  might  assume 
from  the  "clear"  signal  at  Hutchinson  Junc- 
tion that  the  track  was  clear  for  300  feet  or 
for  any  other  distance  beyond  the  Whiteside 
signal  tower.  When  plaintiff  had  brought 
his  train  into  visible  distance  of  the  White- 
side signal,  whatever  showing  it  made  was 
to  be  his  guide,  and  the  signal  he  had  re- 
ceived at  Hutchinson  Junction  ^i^;^c|jt^  In 
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any  manner,  relate  to  the  situation  or  to 
his  proper  conduct  In  approaching  Whiteside. 

Defendant  also  has  a  grievance  touching 
the  findings  of  fact  The  pertinent  findings 
are: 

"Q.  1.  If  yon  find  for  the  plaintiff,  state  the 
exact  negligence  of  which  denndant  was  guilty 
open  which  you  base  your  verdict. 

"A,  1.  Plaintiff  received  orders  at  Hutchin- 
son station  for  dear  track  to  Partridge  and  not 
being  notified  of  No.  77  being  ahead.  Improper 
display  of  signals  at  Hutchinson  Junction. 
Train  No.  77  did  not  put  out  proper  precautions 
at  Whiteside  station. 

"Q.  2.  If  you  find  that  the  plaintiff  and  de- 
fendant were  both  guilty  of  negligence,  con- 
tributing to  the  injury  complained  of,  state 
which  was  guilty  of  the  greater  negligence. 

"A.  2.  Defendant 

"Q.  3.  State  the  total  amount  of  damages,  if 
any,  snstained  by  plaintiff. 

•1.  3.  16,000.00. 

"Q.  4.  After  determining  the  total  amount  of 
damages  sustained  by  plaintiff,  if  any,  what 
amount  do  yon  deduct  therefrom,  if  any,  on  ac- 
connt  of  any  contributory  negligence  on  his 
part? 

"A.  4.  H,885.B0-%  of  $6,000.00.  .*1,500  00 
%  of   1,342.00. .        885  60 


Total $1,835  50 

"Q.  5.    If  plaintiff  was  guilty  of  contributory 
negligence  in  the  premises,  state  in  what  such 
netrligence  consisted. 
"A.  5.  Not  having  engine  under  full  control. 
"Q.   6.  State  amount  of  damage,  if  any,  de- 
fendant sustained  on  account  of  any  negligence 
of  plaintiff  in  causing  the  collision  in  question. 
"A.  6.  Sl,342.00,  according  to  their  statement 
"Q.  7.  Did  plaintiff  violate  defendant's  rules 
in  running  by  Whiteside  station  while  the  stop 
signals  were  displayed  at  said  station? 

"A.  7.  Sufficient  evidence  has  not  been  shown 
that  be  did.    No." 

Part  of  the  answer  to  question  1  1b  erro- 
neous. We  have  already  said  that  there 
was  no  Improper  display  of  signals  at  Hutcb- 
InsfMi  Junction.  The  rest  of  the  answer  re- 
lates to  the  suggestion  that  other  precau- 
tlons  than  the  "stop"  .  signal  should  have 
been  made  at  Whiteside;  that  torpedoes  and 
a  rear  flagman  should  have  been  used.  As 
we  understand  it,  the  use  of  torpedoes  and 
a  rear  flagman  have  no  relation  to  station 
stops  when  those  are  guarded  by  the  blocl: 
signal  which  absolutely  bars  the  advance  of 
a  coming  train.     Rule  99  in  part  provides: 

"99.  When  a  train  stops  or  is  delayed  under 
circumstances  in  which  it  may  be  overtaken  by 
another  train,  the  flagman  must  go  ba(^  imme- 
diately with  stop  signals  a  sufficient  distance  to 
insnre  full  protection. 

"The  general  rule  for  protecting  a  train  or 
obstruction  by  flag  requires  the  flagman  to  pro- 
ceed back  rapidly  with  danger  signals  for  a  dis- 
tance of  one-half  to  one  mile  (18  to  35  telegraph 
poles),   the   distance  increasing   for  descending 

frades  and  weather  conditions,  and  until  he  can 
ave  an  unobstructed  view  of  an  approaching 
train  for  at  least  one  quarter  of  a  mile  beyond, 
'■vhere  he  must  remain  until  called  by  the  whistle 
of  his  engine,  as  per  rules  14  (d)  and  (e),  or  if 
am  approaching  train  is  within  sight  or  hearing, 
nntil  it  has  stopped. 

"At  the  point  to  which  he  is  required  to  pro- 
ceed, or  on  the  approach  of  a  train  before  that 
l>oint  is  reached,  he  will  display  proper  stop  sig- 
nals and,  in  addition,  place  two  torpedoes  on  the 
rails  opposite  each  other  so  as  to  make  one  re- 
port," etc. 


It  will  be  observed  that  the  flagman  must 
go  back — 

"when  a  train  stops  or  is  delayed  under  circum- 
stances in  which  it  may  be  overtaken  by  another 
train." 

Surely  It  cannot  be  that  in  modem  rail- 
roading, every  time  a  local  freight  stops 
at  a  station,  and  when  that  train  is  pro- 
tected by  a  block  "stop"  signal  behind  it. 
It  is  necessary  for  a  flagman  armed  with 
flags  and  torpedoes  to  go  back  half  a  mile 
to  guard  It  against  a  rear-end  collision.  The 
Imperative  "stop"  signal  was  the  proper  and 
Bulflclent  precaution.  The  torpedoes  and 
rear  flagman  are  usually  for  the  protection 
of  a  train  between  the  signal  blocks  or  where 
there  is  no  block  signal  system. 

The  second  flndlng  of  fa'ct  is  subject  to 
some  criticism.  The  jury  declared  that  the 
defendant's  negligence  was  greater  than  the 
plaintiffs.  Elsewhere  the  jury's  estimate  of 
their  comparative  negligence  is  shown  to  be 
as  three  to  one.  Maybe  so,  tf  In  addition 
to  the  defective  train  check  furnished  plain- 
tiff at  Hutchinson  there  had  been  In  fact  an 
Improper  display  of  signals  at  Hutchinson 
Junction,  and  if  there  had  been  in  fact, 
some  failure  in  defendant's  duty  to  put  out 
torpedoes  and  a  flagman  at  Wblteslde.  The 
comparative  negligence  of  plaintiff  and  de- 
fendant was  a  proper  consideration  for  the 
jury  but  here  were  two  elements  of  alleged 
negligence  urged  against  the  defendant  im- 
properly submitted  to  the  Jury, 

Doubtless  the  evidence  was  sufficient  to 
prove  the  damages  sustained  by  the  plalntlft, 
and  that  is  not  complained  of.  But  the 
fourth  flnding,  which  declares  that  only  one- 
fourth  of  the  damages  to  plaintiff  and  prop- 
erty should  be  chargeable  to  plaintiff,  cannot 
stand.  We  are  aware  that  this  Is  a  jury 
Question,  but  a  manifestly  unconscionable 
verdict,  in  effect  that  the  negligence  of  the 
defendant  was  three  times  that  of  the  plain- 
tiff, cannot  stand.  The  only  negligence  of 
defendant  established  by  competent  testi- 
mony was  its  failure  to  give  plaintiff  a  com- 
plete list  of  all  the  trains  he  would  meet 
and  pass. 

As  was  said  in  Corley  v.  Railway  Co.,  90 
Kan.  70,  76,  133  Pac.  555,  some  of  the  an- 
swers of  the  jury  "seem  to  show  a  captious 
spirit."  This  is  true  of  the  answer  to  the 
seventh  special  question.  Since  the  plaintiff 
admitted  the  violation  of  this  rule  and  the 
proof  was  all  to  that  effect.  It  was  neither 
fair  nor  true  for  the  jury  to  answer  it  as 
they  did. 

[2]  What  disposition  shall  be  made  of  this 
case?  That  it  must  be  reversed  is  obvious. 
We  are  urged  to  order  judgment  for  the  de- 
fendant, but  we  do  not  see  how  this  can  be 
done.  There  is  still  the  issue  of  comparative 
negligence,  a  question  of  fact,  In  this  case, 
which  plaintiff  has  a  right  to  submit  to  a 
jury.  So  far  as  this  record  goes,  the  defend- 
ant company  was  negligent  in  furnishing 
plaintiff  an  inaccurate  schedule  of  the  trains 
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be  wonld  encounter.  The  negligence  of  the 
plaintiff  consisted  in  running  his  train  In 
such  a  manner  that  he  could  not  control  it 
and  atop  it  before  he  passed  the  Whiteside 
stop  signal.  On  this  issue  of  comparative 
negligence,  its  incidents  and  consequences, 
there  must  be  a  new  trial.  But  it  Is  unnec- 
essary to  go  over  the  whole  matter  again. 
The  finding  as  to  the  plaintiff's  damages, 
$6,000,  should  stand.  The  finding  as  to  the 
defendant's  damages  occasioned  by  the 
wreck,  $1,342,  should  likewise  stand.  This 
limitation  of  the  scope  of  a  new  trial  is 
sanctioned  by  Civil  Code,  J  307  (Gen.  St. 
1909,  §  5901),  and  this  seems  a  proper  occa- 
sion to  lighten  the  burden  of  the  district 
court  and  the  e.Tpense  and  labor  of  the  liti- 
gants by  its  application. 
It  is  so  ordered. 

JOHNSTON,  0.  J.,  and  MASON,  WEST, 
and  MARSH  Alili,  J  J.,  concurring. 

BURCH,  J.  (dissenting  in  part).  The 
negligence  of  the  defendant  in  furnishing  the 
plaintiff  an  inaccurate  schedule  of  trains 
did  not  contribute  to  the  collision.  The  sole 
cause  of  the  collision  was  running  by  a  stop 
signal  in  disobedience  of  a  rule  which  was 
imperative,  whatever  train  list  the  plaintiff 
had  received.  Therefore  Judgment  should 
be  ordered  for  the  defendant 

PORTER,  J„  concurs  in  this  dlssoit 


CAMP  &  DU  PUY,  Inc.,  v.  LAUTERMAN.* 
(Supreme  Court  of  Oregon.    Oct  22,  1916.) 

1.  ExcKPTioNS,  Bill  of  €=»13  —  Incobpobat- 

INO  E\'IDENCB. 

Failare  to  include  all  of  plaintiff's  testi- 
mony in  a  bill  of  exceptions  does  not  prevent 
hearing  tiie  question  of  nonsuit,  since  Const 
art  7,  §  3,  as  amended,  is  complied  witli  by  at- 
taching all  testimony  to  the  bill  of  exceptions. 

[E2d.  Note.— For  other  cases,  see  Exceptions, 
Bill  of.  Cent.  Dig.  §  13 ;  Dec.  Dig.  <8=»13.f 

2.  Contracts    <S=»278— Pkbfobmanok— Sdffi- 
ciBNCT— Building  Contracts. 

Where  a  contract  required  a  monthly  state- 
ment of  account  "covering  labor,  materials,"  etc., 
used  in  a  building,  and  that  "all  receipted  vouch- 
ers" be  turned  over  by  the  contractor  to  the 
owner,  the  contractor's  failure  to  take  vouchers 
for  labor  is  failure  to  substantially  perform  the 
contract,  and  he  cannot  recover  an  alleged  un- 
paid balance,  although  canceled  checks  are  of- 
fered in  lieu  of  vouchers  to  show  the  payments 
made  for  labor. 

[Ed.  Note.— For  other  cases,^  see  Contracts, 
Cent  Dig.  §§  1207-1213 ;  Dec.  Dig.  <8=>278.] 

3.  Payment  ®=»35 — "Voucheb." 

A  "voucher"  is  an  instrument  that  shows 
on  what  account  or  by  what  authority,  a  par- 
ticular payment  of  money  is  made,  or  that  serv- 
ices of  payee  entitle  him  to  the  payment  and 
canceled  checks  are  not  vouchers,  as  they  would 
not  show  such  existence. 

[Ed.  Note.— For  other  cases,  see  Payment 
Cent  Dig.  §§  136-142 ;   Dec.  Dig.  «=35. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Voucher.] 


4.  Contracts  «=>816  —  Bbkaoh  —  AoquiKS- 

okncb— Injuby. 

Where  plaintiff,  a  contractor,  agreed  to  fur- 
nish to  defendant  owner  vouchers  for  all  labor 
and  material  claims  paid,  and  lie  never  secured 
such  vouchers  for  laoor,  the  fact  that  defend- 
ant was  present  when  laborers  were  paid,  saw 
that  no  vouchers  were  taken,  and  did  not  object 
does  not  estop  him  from  setting  up  the  contract 
since  the  plaintiS  did  not,  by  reason  of  such  acts 
of  defendant  alter  his  position  to  his  injury. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  M  1382-1387,  1396, 1398-1400, 1480- 
1491;  Dec.  Dig.  «=5>3ie(.] 

Department  No.  1.  Appeal  from  Circuit 
Court  Marlon  County;  Percy  &  Kelly, 
Judge. 

Action  by  Camp  &  Da  Puy,  Incorporated,  a 
corporation,  agfalnst  J.  H.  Leuterman.  From 
a  judgment  for  plaintiff,  defendant  appeals. 
Reversed,  and  nonsuit  entered. 

This  is  an  action  to  recover  money.  The 
oomplaint  alleges,  in  substance,  that  plaintiff 
and  defendant  on  October  4, 1912,  entered  in- 
to a  written  agreement  whidi  Is  set  out  in 
full  as  Exhibit  A,  attached  to  the  complaint, 
and  made  a  part  thereof.  The  substance  of 
this  contract  so  far  as  it  is  material  here, 
is  that  plaintiff  was  to  provide  all  the  mate- 
rials and  perform  all  the  work  for  the  full 
completion  of  a  resideucd  for  defendant  As 
compensation  therefor,  it  vnis  to  retain  as  a 
perquisite  all  cash  discounts  which  might  be 
allowed  for  the  prompt  payment  of  bills  for 
materials,  etc.,  and  a  cash  payment  of  $500  to 
be  received  upon  the  completion  and  accept- 
ance of  the  work.  Section  6  of  the  contract 
reads  thus: 

"It  is  mutually  agreed  by  and  between  the  par- 
ties hereto  that  the  owner  shall  and  will  between 
the  1st  and  5th  day  of  each  and  every  mouth 
be  presented  with  an  itemized  statement  cover- 
ing labor,  materials,  etc.,  contracted  during  the 
preceding  month  and  employed  in  the  erection  of 
said  building,  and  upon  receipt  of  such  state- 
ment shall  advance  to  said  contractors  a  suffi- 
cient sum  of  money  to  cover  same,  and  before 
any  further  money  shall  be  advanced  by  said 
owner  all  receipted  vouchers  shall  be  turned  over 
to  him  for  said  preceding  month." 

The  complaint  further  alleges  that  plain- 
tiff compiled  fully  with  the  terms  of  the  con- 
tract except  that  it  did  not  turn  over  to  de- 
fendant receipted  vouchers  for  labor,  and 
Justifies  such  failure  by  an  allegation  to  the 
effect  tliat  it  did  not  and  does  not  under- 
stand that  the  terms  of  the  contract  require 
such  vouchers;  that  although  defendant 
knew  that  plaintiff  was  not  obtaining  sucb 
vouchers,  and  did  not  intend  to  obtain  them, 
he  made  no  demand  therefor,  and  did  not 
notify  plaintiff  that  it  would  be  asked  to  fur- 
nish them,  but  continued  to  make  payments 
provided  for  in  the  contract  until  the  two 
final  payments  became  due;  that  after  the 
completion  and  acceptance  of  the  building, 
plaintiff  and  defendant,  by  his  duly  author- 
ized agent,  went  over  and  examined  plain- 
tiff's records  and  accounts,  and  that  it  was 
thereupon  agreed  by  them  that  plaintiff  had 
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received  an  OTerpayment  of  $61.90  for  ma- 
terials, labor,  and  other  expenses  incurred, 
but  aot  Including  tbe  commission  of  $500  to 
be  paid  to  plaintiff  by  the  terms  of  the  agree- 
ment; and  that  there  remained  due  and  ow- 
ing from  defendant  the  stun  of  $438.10^  for 
which  Judgment  is  asked. 

Defendant's  answer  admits  the  execution 
of  the  contract,  but  denies  any  liability 
tbereunder  by  reason  of  the  failnre  on  the 
part  of  plaintiff  to  famish  vouchers  for  the 
labor  account  He  then  alleges  affirmatively 
that  when  he  was  called  upon  to  make  his 
second  payment  he  demanded  the  vouchers 
for  labor,  but  that  plaintiff  represented  that 
his  manner  of  transacting  business  made  it 
more  convenient  not  to  present  labor  vouch- 
ers until  the  close  of  the  contract,  or  until 
its  final  statement  should  be  presented  to 
defendant ;  tbat  he  consented  to  this  change 
In  the  terms  of  the  agreement  bnt  that  the 
same  remained  Intact  as  to  aU  other  details ; 
that  relying  upon  plalntlfTs  promise  to  so 
produce  vouchers  for  latmr,  defendant  paid 
plaintiff,  upon  statements  presented  to  him 
from  time  to  time,  a  sum  in  excess  of  $6,000; 
tbat,  when  plaintiff  presented  its  final  state- 
ment, it  failed  and  refused  to  furnish  the 
vouchers  for  labor,  "and  Its  accounts  were 
and  are  in  such  a  mnddle  and  Inaccurate 
condition  that  withont  said  vouchers  it  Is 
impossible  to  determine  what,  tf  anything, 
this  defendant  owes  plaintiff."  Then  follow 
the  necessary  aUegations  of  a  counterclaim 
which  was  abandoned  at  the  trlaL 

PlalntUTs  reply,  after  some  denials,  ad- 
mits that  It  did  not  furnish  to  defendant 
vouchers  for  labor  In  the  form  now  demand- 
ed, but  alleges  that  it  turned  over  to  defend- 
ant's authorized  agent  canceled  checks  cover- 
ing all  payments  for  labor,  and  that  such 
diecks  were  accepted  and  retained  by  de- 
ftadant  From  a  Judgment  for  plaintiff  this 
appeal  is  taken. 

Jerry  B.  Broaangh,  of  Portland,  and  Jas. 
6.  Eeltzel,  of  Salem  (Bronaugh  A  Bronaugh, 
of  Portland,  on  the  brief),  for  appellant 
WUllB  8.  Hjoore,  of  Portland  (McNary,  Smith 
ft  Shields,  of  Salem,  on  the  brief),  for  re- 
qpondent. 

BDNSON,  3.  (after  stating  the  facts  as 
above).  [1]  There  are  several  assignments 
of  error,  but  we  deem  It  necessary  to  con- 
sider only  the  question  as  to  whether  or  not 
the  court  erred  In  denying  the  motion  for 
nonsuit  Plaintiff  contends  that  the  question 
of  nonsuit  is  not  before  this  court  by  rea- 
son of  the  fact  tiiat  not  all  the  testimony  of 
plaintiff  is  included  In  the  bill  of  exceptions. 
The  entire  testimony,  however.  Is  attached 
to  and  made  a  part  of  the  bill  of  exceptions, 
152  P.— 19 


and  since  the  amendment  of  the  Constitu- 
tion (article  7,  8  3)  this  Is  suffident  to  bring 
the  matter  fnlly  before  us. 

[2,  3J  It  is  manifest  that  there  is  but  one 
serious  Issue  lu  the  case:  Did  the  plaintiff 
comply  with  the  terms  of  the  contract  sued 
upon  sufficiently  to  entitle  it  to  recover?  De- 
fendant contends  that  the  obligation  to  fur- 
nish vouchers  for  moneys  expended  In  the 
employment  of  labor  is  an  essential  element 
of  the  agreement,  and  we  think  this  conten- 
tion is  fullj'  sustained  by  reading  section  5 
thereof.  The  plaintiff  in  both  complaint  and 
reply  expressly  admits  that  such  vouchers 
were  not  furnished,  and  seeks  to  substitute 
therefor  certain  canceled  checks,  which  are 
simply  orders  upon  a  bank  for  the  payment 
of  various  sums  of  money « to  different  per- 
sons, without  any  notation  as  to  the  purpose 
for  which  they  were  Issued,  or  upon  what 
consideration.  The  ordinary  meaning  of 
"voucher"  is  a  document  which  shows  that 
services  have  been  performed  or  expenses 
Incurred.  It  covers  any  acquittance  or  re- 
ceipt discharging  the  person  or  evidencing 
payment  by  him.  When  used  In  the  connec- 
tion with  disbursement  of  moneys,  it  implies 
some  instrument  that  shows  on  what  account 
or  by  what  authority  a  particular  payment 
has  been  made,  or  that  services  have  been 
performed  which  entitle  the  party  to  whom 
it  is  Issued  to  payment  4  Words  and  Phras- 
es, 1215;  First  National  Bank  of  Chicago  r. 
aty  of  Elgin,  136  lU.  App.  458,  465.  The 
canceled  checks  referred  to  are  not  vouchers 
in  any  sense,  as  they  give  no  information 
whatever  as  to  their  purpose  or  connection. 
It  Is  admitted  in  the  evidence  that  the  labor 
payments  must  have  amounted  to  at  least 
$2,000,  and  consequently  there  wai^  no  ques- 
tion of  substantial  performance  to  be  submit- 
ted to  the  Jury. 

[4]  There  Is  an  attempt  in  the  complaint 
to  estop  the  defendant  from  demanding  the 
labor  vouchers,  because  he  was  sometimes 
present  when  laborers  were  paid,  and  knew 
that  plalntiffi  was  not  then  taking  receipts 
for  such  payments,  but  made  no  protest 
This  allegation  is  not  sufficient  to  constitute 
an  estoppel,  since  It  does  not  appear  there- 
from that  the  alleged  acquiescence  of  the  de- 
fendant caused  the  plaintiff  to  alter  its  po- 
sition to  Its  injury.  On  the  contrary,  the 
plaintiff  asserts  that  its  failure  to  secure  re- 
ceipted vouchers  resulted  from  its  Interpre- 
tation of  the  terms  of  the  written  contract. 

The  Judgment  of  the  trial  court  will  there- 
fore biB  reversed,  and  a  Judgment  of  nonsuit 
entered  here. 

MOOREl  O.  J.,  and  McBRlDB  and  BUR- 
NEOrr,  JJ.,  concur. 
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BARLOW  T.  FRINE.    (L.  A.  3445.) 
(Supreme  Court  of  California.    Oct  7,  191Q.) 

1.  Evidence  ®=»230— Admissions— Pbedkces- 
SOR  IN  Title. 

la  a  auit  for  damages  for  interfering  with 
tlie  flow  of  water  in  a  pipe  laid  over  defendant's 
land,  where  plaintiff  claimed  an  easement,  and 
defendant  asserted  that  plaintiff's  rights  were 
goyemed  by  a  contract,  evidence  of  conTersa- 
tions  with  one  of  plaintiff's  predecessors  in  ti- 
tle, showing  that  he  did  not  claim  the  right  ad- 
versely, is  admissible;  Code  Civ.  Proc.  §  1849, 
declaring  that  declarations  or  acts  of  the  gran- 
tee's predecessors  in  title  are  admissible  against 
him. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  |g  835-851 ;  Dec.  Dig.  <8=>230.] 

2.  Easements    «=>9»— Acquisition— Adverse 
Claim. 

Belief  by  the  owner  of  land  that  he  was  en- 
titled by  law  to  lay  a  pipe  line  across  the  prop- 
erty of  another  will  not,  where  it  was  not  com- 
municated, give  rise  to  an  easement  by  prescrip- 
tion ;  the  laying  of  the  line  being  autiiorized  by 
contract. 

[Ed.  Note. — For  other  cases,  see  Easements, 
Cent  Dig.  §g  25,  27-33;    Dec.  Dig.  <&=s9.] 

3.  Easements  €=336 — Burden  ot  Proof. 

One  claiming  a  way  by  prescription  has  the 
burden  of  proving  all  the  elements  essential  to 
title. 

[Ed.  Note.— For  other  cases,  see  Easements, 
Cent  Dig.  U  77,  78,  88-©3;   Dec.  Dig.  <8=>36.] 

4.  Easements  ®=»5—"PBEB0BiFnoN"— Acqui- 
sition. 

To  acquire  an  easement  by  "prescription," 
the  user  must  have  been  actual,  open,  continued, 
under  a  claim  of  right,  adverse,  and  hostile  to 
the  true  owner's  title. 

[Ed.  Note. — For  other  cases,  see  Easements, 
Cent.  Dig.  g§  13,  20-22,  26 ;    Dec.  Dig.  (S=>5. 

For  other  deSnitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Prescription.] 

5.  Basements  ®=»36— Evidence— Contract. 

An  owner  of  land  agreed  with  an  irriga- 
tion company  that  adjacent  proprietors  might 
construct  pipe  lines  across  his  land,  but  that 
in  case  of  construction  he  should  be  entitled  to 
take  water  from  the  pipes.  A  pipe  line  was 
constructed  by  an  adjacent  owner.  Held  that, 
in  a  suit  for  damii^es  for  tapping  the  pipe  line, 
where  the  then  adjacent  owner  daimed  an  ease- 
ment not  subject  to  the  contract,  the  contract 
was  admissible  in  evidence;  for,  under  the  di- 
rect provisions  of  Civ.  Code,  §  1559,  it  could 
be  enforced  by  adjacent  owners,  and  the  bnild- 
ing  of  the  line  after  the  contract  was  made 
showed  an  acceptance  of  its  provisions,  render- 
ing the  builder  liable  under  section  3521  to  the 
burdens  imposed. 

[Ed.  Note. — For  other  cases,  see  Easements, 
Cent  Dig.  §|  77,  78,  e3-93;  Dec.  Dig.  <&=»36.] 

6.  DAMAaES     ^=3112  —  Measure  —  Orowino 
Crops. 

Where  plaintiff  claimed  defendant's  wrong- 
ful diversion  of  water  destroyed  bis  crop,  the 
cost  of  producing  the  crop  is  to  be  considered 
in  determining  the  damages. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  §i  281-283 ;    Dec.  Dig.  i8=>112.] 

7.  Evidence    €=>320—Admissibiijtt— Hear- 
say. 

A  witness  cannot  testify  from  memoran- 
dum made  by  an  irrigation  company's  foreman 
as  to  the  amount  of  water  delivered  through  a 
pipe  line. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {  1201 ;   Dec.  Dig.  <&=»320.] 


8.  Appeal  and  Brrob  4=91062  —  Review  — 
Harmless  Error. 

The  erroneous  admission  of  incompetent 
testimony  must  be  considered  harmless,  where 
there  was  other  competent  evidence  to  the  sam« 
effect 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |§  4171-4177 ;  Dec.  Dig.  «==> 
1052.i 

9.  Appeal  and  Error  «=»170  —  Questions 
Not  Raised  Below. 

Whether  a  contract  is  ambiguous  is  a  mat- 
ter first  for  the  determination  of  the  trial  court, 
in  view  of  the  surrounding  circumstances,  bo 
that  question  should  not,  where  not  disposed  of 
below,  be  determined  in  the  first  instance  on  ap- 
peal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  1035-1&52,  1099,  llOO; 
Dec.  Dig.  «=»170.] 

In  Bank.  Appeal  from .  Superior  Court, 
San  Diego  County;  T.  L.  Lewis,  Judge. 

Action  by  W.  Jarvls  Barlow  against  George 
K.  Frink.  Prom  judgment  for  plaintiff,  and 
an  order  denying  new  trial,  defendant  ap- 
peals.   Beveised  and  ronanded. 

Wrlgbt  &  Winnek,  of  San  Diego,  and  Oood- 
fellow,  Eells  &  Orrlck,  o£  San  Francisco,  for 
appellant  L.  L.  Boone,  of  San  Diego,  for 
re^Mndent 

LiORIOAN, .  J.  A  r^earlng  was  granted 
in  this  case  after  a  decision  rendered  in 
department  of  this  court  Upcn  further  con- 
sideration we  are  satiafled  that,  except  as  to 
one  matter  .dlscassed  In  the  department  opin- 
ion which  we  thlnlt  was  not  invidved  in  the 
appeal  and  Should  be  eliminated  therefrom, 
all  the  {Mints  which  really  were  Involved  in 
such  appeal  were  correctly  decided  by  thd 
department  opinion.  With  this  matter  elim- 
inated, but  to  be  referred  to  subsequently, 
said  opinion  in  department,  prepared  by  Mr. 
Justice  Melvin  Is  as  follows,  and  is  adopt- 
ed as  the  opinion  of  this  court  In  bank: 

"Plaintiff  sued  for  damages  caused  by  the  acta 
of  defendant  in  cutting  off  a  supply  of  water 
with  which  plaintiff  expected  to  irrigate  his  or- 
chard. Judgment  was  given  enjoining  defend- 
ant from  further  interference  with  the  flow  of 
water  in  plaintiff's  pipe,  and  awarding  $2,500 
and  costs  against  him  oy  reason  of  the  damage 
caused  by  his  acts  to  plaintiff's  orchard  and 
crop.  Defendant  appeals  from  the  judgment, 
and  from  the  order  denying  his  motion  for  a 
new  trial. 

"It  was  shown  without  contest  that  plaintiff's 
predecessors  in  interest  in  November,  1892,  en- 
tered into  a  written  contract  with  the  San  Die- 
go Flume  Company,  whereby  that  corporation 
agreed  to  furnish  one  miner's  inch  of  water 
every  24  hours  to  them  on  payment  of  a  certain 
yearly  rental.  It  was  also  undenied  that  this 
water  had  been  delivered  in  accordance  with  the 
terms  of  the  contract  through  a  pipe  running 
from  the  flume  constructed  by  the  San  Diego 
Flume  Company  and  laid  across  the  land  of  de- 
fendant for  a  distance  of  something  more  than 
3,000  feet  to  plaintiff's  property.  Defendant 
also  admitted  that  he  had  interfered  with  the 
flow  of  water  from  this  pipe  and  had  used  a 
portion  of  said  water,  offering  plaintiff  com- 
pensation therefor  at  the  rate  paid  by  the  latter 
for  the  water  to  the  successors  of  the  San  Diego 
Flume  Company,  and  tendering  also  a  sum  of 
money   for  the  use  of  plaintiff's  pipe.     There 


4s»For  other  cases  see uun*  topic  sad  KEY-NUMBER  In  all  Key-Numbered Disasts  andbidazM 
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was  a  conflict  In  the  testimony  regarding  the 
amount  and  the  result  of  the  interference  bj 
defendant  with  the  plaintiff's  pipe. 

"The  court  found  that,  at  the  time  of  enter- 
ing into  the  contract,  plaintiff's  predecessors  in 
interest  believed  the  law  to  be  in  substance  as 
follows:  That  any  person  in  the  state  of  Cali- 
fornia had  the  right  to  pnt  in  a  pipe  line  over 
the  land  of  anouer,  provided  said  pipe  line 
should  be  laid  plow  deep  and  that  the  party 
owning  such  land  should  nave  the  right  to  take 
any  water  he  might  own  and  use  such  pipe 
line  as  a  carrier  of  such  water  by  paying  to  the 
party  who  constructed  said  pipe  line  a  propor^ 
tionate  cost  of  such  pipe  line  in  proportion  that 
the  amount  of  water  that  to  such  constructor  of 
said  pipe  line  might  be  flowing  through  the  same 
bears  to  the  amount  of  water  which  the  owner 
of  such  lands  desired  to  flow  through  the  same.' 
The  court  also  found  that  the  predecessors  in 
interest  of  plaintiff  had  no  grant,  right  of  way, 
Ucense,  or  permit  to  construct  their  pipe  line 
on  the  lands  of  defendant's  predecessors  in  in- 
terest, but  that  the  said  pipe  line  had  been  in 
existence  on  said  land  and  continuously  in  use 
for  conducting  water  to  plaintiffs  orchard  from 
1892  until  May,  1911,  when  defendant  commit- 
ted the  acts  of  which  plaintiff  complained. 
Hiere  was  also  a  finding  that  the  pipe  line 
across  defendant's  lands  was  not  constructed 
nnder  any  contract  between  Wendell  Easton, 
George  W.  E>ink,  and  Frank  B.  Wilde,  on  the 
one  part,  and  the  San  Diego  Flume  Company, 
on  the  other.  The  court  also  found  that  plain- 
tiff was  not  entitled  to  anything  by  way  of  ex- 
emplary damages,  and  the  contract  just  men- 
tioned was  admitted  in  evidence  for  the  limited 
purpose  of  showing  that  defendant  was  not  ac- 
tuated by  malice  in  cutting  plaintiff's  pipe.  For 
an  other  purposes  it  was  excluded. 

"By  said  contract,  Easton,  Wilde,  and  Frink 
(the  last  named  being  defendant's  uther),  who 
were  owners  of  a  large  tract  of  land,  including 
that  now  possesed  by  defendant,  granted  to 
the  San  Diego  FInme  Company,  at  the  purchas- 
ers of  water  from  said  company,  rights  of  way 
for  lateral  flumes  and  pipe  lines,  for  conducting 
water  to  lands  adjacent  to  those  of  Easton, 
Frink,  and  Wilde.  Such  flumes  or  pipes  were 
to  be  so  constructed  as  not  to  interfere  with 
the  cultivation  of  the  land.  The  agreement  con- 
tains the  following  language:  'Said  Flume  Com- 
pany and  parchasers  of  water  therefrom,  before 
construction  of  any  such  pipes  or  flumes,  shall 
alter  into  a  vrritten  contract,  with  surety  satis- 
factory to  said  Easton,  Frink,  and  Wilde,  and 
protect  the  lands  of  said  Easton,  Frink,  and 
Wilde,  and  their  successors,  from  any  damage 
on  account  thereof;  said  Easton,  Frink,  and 
Wilde,  and  their  successors  having  right  to  tap 
■nch  lateral  pipes  and  flumes,  and  to  take  water 
therefrom  upon  paying  a  pro  rata  portion  of 
the  cost  thereof  from  the  gate  in  the  flnme  to 
the  tap  or  taps  respectively,  according  to  the 
quantity  of  water  to  be  taken  from  sacn  tap  or 
taps.* 

"In  his  answer  the  defendant  pleaded  another 
portion  of  the  contract  of  1881,  providing  that, 
if  the  Flume  Company  should  at  any  time  lose 
control  of  the  water  AJid  the  appliances  for  con- 
veying it,  the  contract  should  become  void.  He 
also  alleged  that  in  1910  the  entire  water  and 
irrigation  system  of  the  Flume  Company  had 
been  sold,  in  satisfaction  of  its  bonded  indebted- 
ness, to  one  Murray,  and  alleged  that  thereupon 
plaintiff  lost  the  right  to  maintain  any  pipe  line 
over  his  land.  The  contract  of  1891  was  duly 
recorded  in  that  year  and  long  prior  to  the 
construction  of  the  pipe  line  across  the  lands 
of  defendant. 

[I]  "Appellant's  first  assignment  of  error  is 
that  the  court  improperly  excluded  evidence  to 
show  that  the  user  of  one  of  plaintiff's  predeces- 
sors in  interest,  Mr.  Hopkins,  was  not  adverse. 
Counsel  for  appellant  called  a  witness  named 
Cutforth  to  testify  regarding  a  conversation  held 


with  Hopkins  before  his  sale  of  the  orchard  to 
plaintiff.  This  testimony  was  offered  to  show 
that  Hopkins  made  no  claim  of  right  to  main- 
tain the  pipe  except  under  the  contract  of  1891 
between  the  Flume  Company  and  Easton  et  al. 
Such  testimony  wos  clearly  pertinent.  Plain- 
tiff's theory  expressed  in  h&  amended  complaint, 
not  by  direct  declaration,  but  by  the  averment 
of  alleged  facts,  was  that  his  right  to  maintain 
the  pipe  line  over  defendant's  property  arose 
from  adverse  user.  In  this  he  abandoned  the 
position,  taken  in  his  original  verified  complaint, 
that  the  pipe  had  been  laid  by  his  predecessors 
pursuant  to  and  under  the  contract  of  1881 
between  the  Flume  Company  and  Easton  and 
his  associates,  and  in  the  amended  complaint  he 
made  the  allegation  found  by  the  court  to  be 
correct,  that  the  pipe  was  laid  under  the  mistak- 
en belief  that  defendant  might  use  its  spare  ca- 
pacity, if  any,  as  a  conductor  of  any  water  he 
(defendant)  might  purchase.  Defendant's  posi- 
tion, on  the  contrary,  was  never  changed.  He 
insisted  throughout  the  litigation  that  the  pipe 
originally  and  always  had  been  used  under  the 
contract  of  1891.  Herefore  declarations  of  a 
previous  owner  of  the  property  now  possessed 
by  plaintiff  were  pertinent,  if  they  showed  or 
tended  to  show  that  his  use  of  the  right  of  way 
was  not  hostile.  Section  1849,  Code  Civ.  Proc. 
The  court  permitted  i^laintiff's  witness  Hopkins 
to  testify  regarding  his  version  of  the  laying  of 
the  pipe.  He  states  that  he  never  questioned 
the  right  of  Frink  to  tap  the  pipe,  supposing 
that  the  law  gave  that  right,  but  not  any  privif 
lege  to  take  any  water  which  he  (Hopkins)  had 
purchased.  When  the  defendant  offered  testi- 
mony of  another  conversation  upon  the  same 
subject  between  Hopkins  and  Cutforth  while 
Hopkins  was  the  owner  of  the  land,  it  was  ex- 
cluded as  not  binding  on  the  plaintiff,  because 
he  was  not  present.  This  was  error  necessitat- 
ing a  new  triaL 

[2-4]  "The  findings  are  not  sufficient  to  show 
that  plaintiff  acquired  titie  to  the  easement  by 
adverse  possession.  It  is  true  that  Hopkins  as- 
serted a  view  of  the  law  which  he  bad  when 
he  built  the  pipe  line.  There  is  no  evidence 
that  he  communicated  this  conception  of  his  le- 
gal rights  to  the  owners  of  the  laind,  or  that 
he  was  not  aware  of  the  existence  of  the  record- 
ed contract  between  the  Illume  Company  and 
Easton  et  aL  His  false  view  of  the  law  was 
surely  not  binding  upon  defendant's  predeces- 
sors. One  claiming  a  right  of  way  by  prescrip- 
tion has  placed  upon  him  the  burden  of  proving 
clearly,  by  competent  evidence,  all  of  tiie  ele- 
ments essential  to  such  a  titie.  The  user  must 
have  been  actual,  open,  continued,  under  claim 
of  right,  adverse,  and  hostile  to  the  true  own- 


er's titie.  Clarke  v.  Clarke,  133  CaL  667  166 
Pac.  10] ;  Tarpey  v.  Veith,  22  Cal.  App.  292 
[134   Pac.   367];   Pinheiro   v.    Bettencourt,   17 


Cal.  App.  119  [ll8  Pac.  94i].  Enjoyment  of 
an  easement  in  another's  land  must  have  been 
adverse  in  the  legal  sense  of  the  term,  in  order 
that  it  may  be  conclusive  of  the  right  asserted, 
which  involves,  among  other  things,  knowledge 
and  acquiescence  of  the  owner  of  the  land. 
Strong  V.  Baldwin,  137  Cal.  438  [70  Pac.  238]. 
The  findings  do  not  support  any  conclusion  that 
the  use  of  defendant's  land  was  adverse  in  the 
legal  sense. 

[5]  "The  court  erred  in  refusing  to  admit  the 
agreement  of  1891  in  evidence  for  all  purposes. 
As  we  have  seen,  this  agreement  was  made  by 
the  Flume  Company  and  Easton  and  his  col- 
leagues for  the  benefit,  in  part,  of  the  owners  of 
adjacent  lands  who  might  buy  water  from  the 
Flume  Company,  When  the  agreement  was  of- 
fered in  evidence,  the  court  excluded  it  on  the 
sole  ground  that  there  was  no  privity  between 
the  parties  to  the  contract  and  the  plaintiff  in 
this  action.  According  to  the  testimony,  the 
pipe  line  was  constructed  about  a  year  after  the 
agreement  was  executed  and  recorded.  Since 
it  was  made  for  the  benefit. of  purchasers  of  wa- , 
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ter,  their  signatures  were  not  necessary  in  order 
that  they  might  enjoy  the  pririleges  conferred 
by  it  and  enforce  its  terms  in  their  favor.  Sec- 
tion 1S59,  Civ.  Code.  It  has  been  held  that 
one  failing  to  sign  a  contract  made  for  him  is 
nevertheless  bound  if  he  accepts  it  and  acts 
upon  it  Fidelity  &  Casualty  Co.  y.  Fresno 
Flume  ft  Irrigation  Co.,  161  Cal.  473  jll9  Pac. 
646,  87  I*  R.  A,  (N.  S.)  322].  The  same 
principle  applies  to  one  for  whose  benefit  a  con- 
tract is  made  if  he  takes  advantage  of  its  pro- 
visions and  proceeds  to  act  under  them.  But 
he  who  takes  the  benefit  must  bear  the  burden. 
Section  3521,  Civ.  Code.  The  recorded  con- 
tract was  notice  to  the  owners  of  property  who 
laid  pipes  across  the  lands  of  Baston  et  al.,  that 
if  they  acted  under  its  terms  they  must  also 
bear  tiie  burdens  of  it.  Defendant  was  there- 
fore entitled  to  have  in  evidence  the  contract 
which,  taken  in  connection  with  the  act  of  Hop- 
kins in  laying  the  pipe,  was  prima  facie  proof 
of  acceptance  of  the  terms  thereof.  It  may  be 
that  proof  could  be  adduced  by  plaintiff  that 
he  did  not  consider  the  contract,  and  that  de- 
fendant was  well  aware  of  his  claim  of  an  ease- 
ment based  upon  other  circumstances ;  but  that 
would  not  alter  defendant's  right  to  have  it 
received  as  a  part  of  his  showing  under  his 
pleadings.  The  recorded  contract  and  the  sub- 
sequent acts  c^  Hopkins  tended  to  rebut  the 
plaintiffs  claim  of  prescriptive  title.  Its  ex- 
clusion, therefore,  was  error. 

"Plaintiff  insists,  however,  that  the  contract 
of  1891  was  inadmissible,  because  it  was  mere- 
ly executory.  Examination  of  its  terms,  how- 
ever, reveals  the  fact  that  the  words  of  grant 
are  expressed  in  prsesenti — 'the  said  Easton, 
SSrink,  and  Wilde  hereby  grant'  etc.  There  was 
a  provision  for  the  giving  of  bonds  by  Easton, 
Frink,  and  Wilde  and  by  pnrchasers  of  water 
from  them,  but  the  vesting  of  title  was  not  con- 
ditioned upon  the  giving  of  such  bond.  That 
was  a  provision  entirely  for  the  benefit  of  the 
landowner  and  might  be  waived  by  him.    •    •    • 

"Appellant  contends  that  there  is  no  proof 
that  he  cut  oS  all  of  the  water,  the  showing  be- 
ing that  he  cut  off  one-third  of  it,  and  diverted 
that  quantity  upon  his  own  land.  But  there 
was  proof  tluit  no  water  was  received  during  a 
long  period  at  the  end  of  the  pipe  at  plaintiS's 
property  line.  The  court  was  justified  in  hold- 
ing, upon  such  conflict,  that  defendant  had  tak- 
en all  of  the  water. 

[61  "It  is  asserted  by  aj>pellant  that  the  court 
committed  serious  error  in  reaching  a  conclu- 
sion with  respect  to  the  amount  of  damages  and 
the  sum  to  be  awarded  without  taking  any  tes- 
timony with  reference  to  the  cost  of  producing 
and  marketing  the  crop.  In  this  bebaU  he  cites 
such  cases  as  Teller  v.  Bay  &  River  Dredging 
Co.,  161  Cal.  209  [90  Pac.  942,  12  L.  B.  A. 
<N.  S.)  267,  12  Ann.  Caa.  7791,  and  Dennis  v. 
Crocker-Huffman  Co.,  6  Cal.  App.  66  [91  Pac. 
425].  As  the  case  goes  back  for  trial,  tiie  supe- 
rior court  will  doubtless  consider  the  elements 
of  cultivation  and  marketing  in  estimating  the 
damage,  if  any  thsre  was. 

[7, 8]  "Witness  Matthews  was  permitted  to 
testify  from  certain  reports  the  amount  of  wa- 
ter delivered  by  the  Flume  Company  and  its 
successors  to  plaintiff.  This  was  improper,  as 
the  witness  based  his  testimony  merely  upon 
memoranda  made  by  the  company's  foreman. 
There  was  testimony  from  other  sources  upon 
this  matter,  however,  and  the  error  was  not  in- 
jurious. 

"Appellant  by  his  answer  averred  that  plain- 
tiff's riehts  under  the  contract  of  1891  were  ter- 
minated by  the  transfer  of  the  Flume  Com- 
pany's interest  to  Murray  in  1910.    No  finding 


upon  this  defense  was  made,  because,  nnder  the 
view  taken  by  the  court,  plaintiff's  right  did 
not  depend  upon  that  contract  at  all.  If,  upon 
another  trial  of  the  cause,  the  court  shall  find 
the  said  contract  was  the  basis  of  plaintiff's 
easement,  it  may  be  necessary  to  find  upon  this 
issue.  There  was  no  proof  offered  at  the  trial 
that  there  had  been  any  'interference  with  the 
supply  of  water'  provided  for  in  the  agreement 
of  1^1.  On  the  contrary,  it  appeared  that 
the  present  owners  were  carrying  out  the  con- 
tracts of  the  Flume  Company.  What  the  proof 
may  be  on  another  trial  we  cannot  say.  At  the 
trial  held  herein  there  was  not  sufficient  evi- 
dence to  show  any  forfeiture  of  any  rights  which 
plaintiff  may  have  acquired  under  tiiat  agree- 
ment. 
"The  jndgmeDt  aad  order  are  reversed." 
[I]  The  portion  of  the  department  opinion 
which  we  deem  should  be,  and  so  have,  elim- 
inated, was  devoted  to  the  conslderati<n  and 
construction  of  the  contract  of  1891  between 
Easton,  Frink,  and  Wilde,  on  the  one  hand, 
and  the  San  Diego  Flume  Company,  on  the 
other.  We  do  not  think  the  qnestion  of  the 
construction  of  that  contract  is  Involved  on 
this  appeal.  The  only  question  was  as  to  the 
extent  to  which  It  was  admissible  In  evidence. 
No  constructl(m  or  Interpretation  ot  It  was 
made  by  the  trial  court,  and  necessarily 
would  not  be  because  the  contract  was  only  re- 
ceived in  evidence  on  the  question  of  malice. 
As  we  hold  that  It  s^ionld  have  been  admitted 
for  all  purposes,  Its  construction  may  become 
a  question  of  Importance  on  the  new  trial 
which  we  have  ordered.  Whether  a  contract 
Is  In  any  of  Its  terms  or  provisions  ambigu- 
ous or  uncertain  is  a  matter  of  determination 
in  the  first  Instance  by  the  trial  court  If  it 
is  found  so  to  be.  It  Is  primarily  the  duty  of 
the  trial  court  to  construe  It  after  a  full  op- 
portunity afforded  all  the  parties  tn  the  case 
to  produce  evidence  of  the  facts,  circumstanc- 
es, and  conditions  surrounding  Its  execution 
and  the  conduct  of  the  parties  relative  there- 
to. UntU  It  is  so  construed  by  the  trial  court, 
with  this  opportunity  afforded  to  the  parties, 
and  the  accuracy  of  the  determination  of  the 
trial  court  Is  directly  questioned  on  appeal 
here,  we  do  not  think  we  should  tn  the  first 
Instance  undertake  to  construe  It,  and  have 
our  determination  of  the  matter  operate  as 
the  law  of  the  case  on  a  new  trial.  It  is  tix 
this  reason  that  we  deem  it  proper  to  elim- 
inate from  the  department  opinion  all  that  Is 
addressed  therein  to  the  construction  of  this 
contract,  leaving  the  matter  of  its  construc- 
tion to  be  determined  by.the  trial  court  under 
such  evidence  as  the  parties  desire  to  present, 
unrestrained  or  uncontrolled  by  any  expres- 
sion of  opinion  on  the  subject  by  this  court 
The  judgment  and  order  appealed  from  are 
reversed. 

We  concur:  ANOELLOTTI,  C.  J.;  MEIy 
VIN,  3.;  SHAW,  J.;  SIX>SS,  3.;  IjAW- 
liOB,  J. 
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BEAMS  ▼.  COOLEY,  Superintendent  of  Schools, 

Imperial  County.     (L.  A.  4095.) 
(Supreme  Court  of  California.     Oct..  6,  1915.) 

1.  ScH 001.8  AMD  School.  Distbictb  $=>80  — 
Contracts— Statutobt  Pbovisions. 

Pol.  Code,  i  1617,  subd.  22,  makes  it  the 
duty  of  boards  of  trustees  of  school  districts  to 
let  all  contracts  involving  an  expenditure  of 
more  than  $200  for  work  to  be  done  or  materials 
or  supplies  to  be  furnished  to  the  lowest  respon- 
sible bidder  and  for  the  purpose  of  securing  bids 
to  publish  a  notice  calling  for  bids.  A  board  of 
trustees  adopted  plans  for  a  school  building, 
which  the  superintendent  of  schools  refused  to 
approve  unless  certain  plastering  was  omitted. 
Such  work  was  eliminated  and  a  contract  enter- 
ed into,  the  contractor's  bid  being  modified  by 
making  a  proper  deduction  for  the  plastering  and 
certain  other  work.  The  board,  however,  later 
determined  to  have  the  plastering  done,  and  un- 
der an  arrangement  with  the  contractor  contract- 
ed with  plaintiff  to  do  the  work ;  the  price  being 
reached  by  taking  the  price  for  which  the  con- 
tractors would  have  done  the  work  under  their 
total  Md  and  decreasing  that  by  several  hundred 
dollars.  Held  that,  the  cost  having  amounted  to 
more  than  $200,  the  contract  should  have  been 
let  as  required  by  the  Code,  and  it  was  no  an- 
swer to  this  objection  that  the  original  specifica- 
tions upon  which  the  contractor's  bid  was  made 
included  the  plastering,  and  ben«e  the  contract 
with  plaintiff  was  invalid. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  g§  191-194;  Dec. 
Dig.  «=>80.] 

2.  Schools  and  School  Distbictb  €=>86  — 
contbactb  —  ikfuxd  'cwhsaots  —  viola- 
TION OF  Statdtx. 

Where  a  board  of  trustees  of  a  school  dis- 
trict let  a  contract  for  work  on  a  schoolhouse 
without  advertising  for  bids  as  required  by  Pol 
Code,  S  1617,  subd.  22,  the  school  district  was 
not  liable  to  the  contractor  on  a  quantum  meruit, 
since,  while  a  school  board  may  under  some  cir- 
cumstances be  liable  upon  an  implied  contract 
for  benefits  received  by  it,  this  implied  liability 
arises  only  where  the  board  has  general  power  to 
contract  with  reference  to  a  snbject-matter,  but 
the  express  contrax^t  which  it  is  assumed  to  en- 
ter into  Is  rendered  invalid  for  some  mere  ir- 
regularity or  some  invalidity  in  its  execution, 
and  it  does  not  arise  where  the  express  contract 
is  invalid  because  a  statute  prescribes  the  only 
method  in  which  a  valid  contract  can  be  made, 
and  the  adoption  of  such  mode  is  a  jurisdictional 
prerequisite  to  the  exercise  of  the  power  to  con- 
tract at  alL 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  »  20a-205;  Dec. 
Dig.  <t=»86.] 

In  Bank.  Appeal  from  Superior  Court, 
Imperial  County;    F.  J.  Cole,  Judge. 

Action  by  W.  A.  Reams  against  Tj.  E.  Cool- 
ey,  as  Superintendent  of  Schools  of  the  Coun- 
ty of  Imperial,  State  of  California.  Firom  a 
judgment  for  defendant,  plaintm  appeals. 
Affirmed. 

Conkllng  &  Brown,  of  El  Centre,  f<«  a^^- 
lant  Phil  D.  Swing  and  J.  S.  Larew,  both  of 
£1  Centre,  for  respondent 

L0RI6AN,  J.  A  furtber  bearing  in  this 
court  was  ordered  In  the  above  cause  after 
a  Judgment  In  the  District  Court  of  Appeal 
for  the  Second  Appellate  District  affirming 
tbe  judgment  of  tbe  superior  court    Appel- 


lant sought  by  a  writ  of  mandate  to  compel 
the  respondent,  as  superintendent  of  schools 
of  Imperial  county,  to  approve  and  allow  a 
warrant  for  $531,  drawn  In  his  favor  by  the 
board  of  trustees  of  the  Central  union  hlgb 
school  district  of  that  county.  The  amount 
of  this  warrant  was  intended  to  cover  the 
cost  of  certain  outside  plaster  work  done  by 
appellant  <m  the  high  school  building. 

[t]  It  appears  from  tbe  findings  of  fact 
made  by  the  trial  court  that  the  high  school 
board  had  adopted  plans  for  a  school  building ; 
that  tbe  superintendent  of  schools  refused  to 
approve  the  plans  unless  certain  of  tbe  work 
mentioned  in  the  specifications  be  omitted, 
which  included,  as  described  therein,  "plaster 
on  the  brick  and  cement  walls."  This  latter 
work  was  eliminated  from  the  contract  then 
entered  into;  the  contractor  agreeing  to 
construct  tbe  building  for  |6,100.  The  board 
of  trustees,  however,  before  the  building  was 
completed  determined  to  have  tbe  work  of 
plastering  the  brick  walls  done.  Appellant 
was  employed  to  do  so  under  an  arrangement 
between  the  trustees  and  tbe  original  con- 
tractor, and  tbe  warrant  which  respondent, 
tbe  school  superintendent,  refused  to  ap- 
prove^  represented  this  work  which  appel- 
lant performed.  The  principal  ground  upon 
which  tbe  respondent  refused  to  approve  the 
warrant  was  tbat  it  was  not  legally  issued, 
being  for  work  performed  under  a  contract 
not  awarded  as  a  result  of  competitive  bid- 
ding. 

In  disposing  of  this  point,  tbe  District 
XJourt  of  Appeal,  in  an  opinion  written  by 
Justice  James,  said: 

"Aa  to  whether  competitive  bids  should  have 
been  called  for  as  a  preliminary  to  contracting 
for  the  plastering  work  must  be  decided  upon  an 
examination  of  the  provisions  of  sections  1617 
and  1674  of  the  Political  Code.  The  objection 
made  by  respondent  that  bids  tdiould  have  been 
first  advertised  for  is  not  answered  when  appel- 
lant says  that  this  work  was  included  within  the 
original  specifications  upon  which  the  contrac- 
tor's bid  for  the  construction  of  the  building 
was  made.  This  bid  was  modified  by  the  making 
of  a  certain  deduction  therefrom,  which  included 
the  plastering  and  some  other  work,  and  the 
contract  as  finally  entered  into  was  a  different 
one  from  that  upon  which  the  bids  bad  been 
made.  This  left  the  matter  of  the  plastering, 
et  cetera,  to  be  done  under  a  separate  contract, 
as  the  board  finally  decided  that  it  should  be 
done.  It  is  admitted  tbat  no  competitive  bids 
were  asked  upon  the  plastering  work  alone,  but 
that  the  contract  for  the  work  was  made  by  tak- 
ing as  a  basis  the  price  for  which  the  contractors 
on  the  building  would  have  done  it  under  their 
total  bid,  and  decreasing  tbat  amount  by  several 
hundred  dollars.  The  powers  and  duties  of 
boards  of  trustees  of  union  high  school  districts 
are  the  same  as  those  of  boards  of  trustees  of 
school  districts,  except  where  expressly  changed 
by  the  provisions  of  section  1674,  Political  Code. 
In  the  latter  section  authority  is  given  to  such 
trustees  to  erect  or  lease  school  buildings,  but 
the  method  to  be  pursued  by  them  in  the  letting 
of  the  contract  is  governed  by  the  provisions  of 
section  1617,  subd.  22,  Political  Code,  defining 
the  general  duties  and  powers  of  boards  of  trus- 
tees of  common  school  districts.  In  the  section 
last  mentioned,  and  in  subdivision  22,  at  the 


(=9For  other  eosM  sea  same  toplo  and  KBY-NUMBBB  In  sU  Key-Numbered  Digesta  and  Ini 


•tapoogle 


294 


1S2  PACIFIC  REPORTER 


(Ca). 


time  of  the  proceedings  taken  for  the  erection  of 
the  school  building,  was  contained  this  provi- 
sion: To  let  all  contracts  involTine  an  expendi- 
ture of  more  than  two  hundred  dollars  for  work 
to  be  done  or  for  materials  or  supplies  to  be  fur- 
nished •  •  •  to  the  lowest  responsible  bidder 
who  will  give  such  security  as  the  board  may  re- 
quire or  else  to  reject  all  bids.  •  •  •  For  the 
purpose  of  securing  bids  the  board  must  publish 
a  notice  calling  for  bids,  stating  the  work  to  be 
done  or  materials  or  supplies  to  be  furniahed, 
and  the  time  when  and  the  place  where  bids  will 
be  opened,  at  least  once  a  week  for  two  weeks 
in  some  daily  or  weekly  newspaper  published 
in  the  county,  or  if  there  ia  no  such  paper,  then 
in  some  newspaper  circulated  in  such  county.' 
Very  clearly  it  is  made  to  appear  then,  that,  as 
the  work  of  plastering  the  exterior  of  the  school 
building  amounted  to  more  than  the  sum  of  $200, 
the  contract  should  only  have  been  let  after  bids 
had  been  obtained  in  the  manner  prescribed.  The 
remedy,  if  such  the  plastering  contractor  has. 
Is  not  against  the  district,  where  his  contract  is 
void  because  of  irregularities  committed  which 
go  to  the  jurisdiction  of  the  Ugh  school  board. 

"The  evidence,  as  we  view  it,  does  sastain  the 
findings  as  made,  and  the  judgment  of  the  court 
should  be  upheld." 

We  are  satisfied  with  the  reaaonlDg  and 
eoncluslon  of  the  District  Court  of  Appeal 
as  to  the  point  considered  by  it  In  the  fore- 
going opinion. 

[2]  In  presenting  the  merits  of  bis  appeal 
In  thlb'  court  appellant  Insists  that,  even 
though  the  express  contract  entered  Into  be- 
tween himself  and  the  school  district  was  In- 
valid for  want  of  power  In  Its  board  of  trus- 
tees to  enter  into  such  a  contract,  except  in 
the  mode  prescribed  by  subdivision  22  of 
section  1617  of  the  PoUtlcal  Code,  stlU  the 
district,  having  received  the  benefit  of  the 
labor  and  materials  of  appellant  in  the  Con- 
struction of  the  school  building,  Is  liable 
therefor  on  an  Implied  contract  in  an  action 
on  quantum  meruit  But  in  view  of  the  ex- 
press limitation  upon  the  power  of  the  board 
to  contract  imposed  by  said  subdivision  22 
the  position  of  appellant  Is  untenable.  Un- 
doubtedly a  school  board,  like  a  municipal 
cori)oration,  may,  under  some  drcumstauces, 
be  held  llaUe  upon  an  Implied  contract  for 
benefits  received  by  It,  but  this  rule  of  im- 
plied liability  Is  applied  only  in  those  cases 
where  the  board  or  municipality  Is  given  the 
general  power  to  contract  with  reference  to 
a  subject-matter,  and  the  express  contract 
which  it  has  assumed  to  enter  into  in  pursu- 
ance of  this  general  power  is  rendered  in- 
valid for  some  mere  irregularity  or  some  in- 
validity in  the  execution  thereof,  and  where 
the  form  or  manner  of  entering  Into  a  con- 
tract is  not  violative  of  any  statutory  restric- 
tion upon  the  general  power  of  the  governing 
body  to  contract  nor  violative  of  public  pol- 
icy. In  the  absence  of  such  restriction  on 
the  mode  or  manner  of  contracting,  the  same 
general  rule  applies  to  such  inferior  politi- 
cal bodies  as  to  individuals,  and  the  former 
will  be  beld  responsible  on  an  implied  con- 
tract for  the  payment  of  benefits  It  receives 
under  an  illegal  express  contract  not  pro- 
hibited by  law.  This  Is  the  effect  of  the 
cases  cited  by  appellant  and  relied  on  by  him. 


notably  Hlgglna  t.  San  Diego  Water  Co.,  118 
Oal.  524,  43  Pac.  824,  50  Pac.  670;  Sacra- 
mento V.  Southern  Padflc  Co.,  127  CaL  217, 59 
Pac.  568,  825 ;  and  Contra  Costa  Water  Co.  v. 
Breed,  139  Cal.  432,  73  Pac.  189.  But,  while 
the  doctrine  of  implied  liability  applies  where 
general  power  to  contract  on  a  subject  exists 
and  the  form  or  manner  of  doing  so  Is  not 
expressly  provided  by  charter  or  statute, 
the  decided  weight  of  authority  Is  to  the 
effect  that,  when  by  statute  the  power  of  the 
board  or  municipality  to  make  a  contract  is 
limited  to  a  certain  prescribed  method  of 
doing  so,  and  any  other  method  of  doing  it  is 
expressly  or  impliedly  prohibited,  no  implied 
liability  can  arise  for  benefits  received  under 
a  contract  made  in  violation  of  the  particu- 
larly prescribed  statutory  mode.  Under  such 
circumstances  the  express  contract  attempted 
to  be  made  is  not  invalid  merely  by  reason 
of  some  irregularity  or  some  invalidity  in 
the  exercise  of  a  general  power  to  contract, 
but  the  contract  Is  void  because  the  statute 
prescribes  the  only  method  in  which  a  valid 
contract  can  be  made,  and  the  adoption  of 
the  prescribed  mode  is  a  jarlsdicUonal  pre- 
requisite to  the  exercise  of  the  power  to  con- 
tract at  all,  and  can  be  exercised  in  no  other 
manner  so  as  to  incur  any  liabUlty  on  the 
part  of  the  municipality.  Where  the  statute 
prescribes  the  only  mode  by  which  the  power 
to  contract  shall  be  exerdsvd,  the  mode  is 
the  measure  of  the  power.  A  contract  made 
otherwise  than  as  so  prescribed  is  not  bind- 
ing or  obligatory  as  a  contract,  and  the 
doctrine  of  implied  liability  has  no  impli- 
cation in  such  cases.  Zottman  t.  San  Fran-- 
dsGO,  20  Cal.  86,  81  Am.  Dec.  96;  Murphy 
y.  Napa  County,  20  CaL  497 ;  Nicohson  Pave- 
ment Oo.  V.  Painter,  35  Cal.  C99;  Fountain 
V.  City  of  Sacramento,  1  Cal.  App.  461,  82 
Pac.  637;  Shaw  v.  San  Francisco,  13  CaL 
App.  547,  110  Pac.  149;  Richardson  v.  Grant 
County  (C.  C.)  27  Fed.  495;  Peck-WIlUam- 
son  et  al.  Co.  v.  Steen  School  Tp.,  30  Ind. 
App.  637,  66  N.  B.  909 ;  La  France  Fire  En- 
gine Co.  v.  Syracuse,  33  Misc.  Rep.  616,  68 
N.  Y.  Supp.  894. 

In  the  Zottman  Case,  dted,  plaintiff  sued 
the  city  of  San  Frandsco  to  recover  for  work 
done  on  the  public  grounds  of  the  dty.  The 
charter  of  the  dty  provided  that  "all  con- 
tracts for  work"  should  be  let  to  the  lowest 
bidder  after  notice  given  through  the  public 
Journals.  It  was  conceded  that  the  work 
payment  for  which  was  sought  in  that  ac- 
tion was  performed  under  a  contract  made 
with  the  common  coandl  of  the  dty  in  dis- 
regard of  the  provisions  of  the  charter  re- 
quiring contracts  for  all  work  to  be  let  to 
the  lowest  bidder  after  puUic  notice,  but  It 
was  daimed  that  the  contract  had  been  sub- 
sequentiy  ratified  by  the  corporate  author- 
ities of  the  dty,  and  that,  aside  from  this, 
plaintiff  was  entitled  to  recover  upon  a  quan- 
tum meruit  because  the  work  had  been  j)er- 
formed  and  accepted  by  the  dty.  This  court 
Digitized  by  ^OOQIC 
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after  discussing  the  dalm  of  ratlflcation  at 
lengtli,  and  concluding  that,  "where  the  char- 
ter authorizes  a  contract  for  work  to  be 
given  only  to  the  lowest  bidder  after  notice 
of  the  contemplated  work  In  the  pnbllc  Jour- 
nals, a  contract  made  In  any  other  way— 
tliat  Is,  given  by  any  other  person  than  such 
lowest  bidder — cannot  be  subsequently  af- 
firmed," proceeded  to  consider  the  farther 
claim  of  a  right  to  recover  on  a  quantum 
meruit.  In  discussing  the  matter  of  ratifica- 
tion this  court  quoted  at  length  from  a  de- 
cision of  the  Supreme  Court  of  New  York  In 
a  case  which  Involved  a  claim  of  ratlflcation 
and  a  right  to  recover  <m  quantum  meruit 
for  work  done  for  the  dty  of  New  York  In 
disregard  of  a  similar  charter  provision  to 
that  of  the  dty  of  San  Frandsco  requiring 
all  contracts  for  work  to  be  let  to  the  low- 
est bidder  after  public  notice,  and  in  which 
it  was  held  that  a  contract  let  In  disregard 
to  biich  charter  provision  could  not  be  sub- 
sequently ratified,  nor  could  a  claim  of  Im- 
plied liability  and  a  right  to  recover  upon 
a  qnantom  meruit  against  the  dty  be  sus- 
tained. 

On  the  second  proposition  of  the  implied 
liability  on  the  part  of  the  dty  of  New  York, 
the  New  York  case  (Brady  v.  Mayor,  etc.,  of 
City  of  New  York,  10  How.  Prac.  432)  de- 
clared: 

"The  analogy  drawn  from  the  obligation  of  an 
indlTidnal  to  pay  for  wotk  which  he  accepts, 
altbongh  there  has  been  no  previous  contract  for 
its  performance,  wholly  fails  to  reach  the  pres- 
ent case.  Here  neither  the  officers  of  the  corpo- 
ration nor  the  corporation,  by  any  of  the  agen- 
cies through  which  they  act,  have  any  power  to 
create  the  obligation  to  pay  for  the  work,  ex- 
cept in  the  mode  which  is  expressly  prescribed  in 
the  charter;  and  the  law  never  implies  an  obli- 
gation to  do  that  which  it  forbids  the  party  to 
agree  to  do." 

After  qaoting  from  this  New  York  case, 
our  court  then  proceeds  to  an  independent 
consideration  of  the  question  of  Implied  lia- 
bility, and  says: 

"CHie  second  position  of  the  appellant,  that 
the  corporation  has  received  the  benefit  of  the 
extra  work  of  the  contractors,  and  is  in  conse- 
queoce  liable  to  them  upon  an  implied  contract, 
is  88  untenable  as  his  first  position.  Indeed, 
the  argument  which  meets  the  first  position 
■hows  the  nnsoundness  of  the  second.  If  the 
common  council  could  not  by  any  subsequent  ac- 
tion affirm  and  ratify  a  contract  originally  made 
in  disregard  of  the  requirements  of  the  diarter, 
so  as  to  fasten  a  liability  upon  the  corporation, 
it  is  difficult  to  perceive  how  the  benefit  which 
may  have  resulted  to  the  dty  in  the  Improvement 
of  her  property  from  the  performance  of  the 
anauthorized  and  illegal  contract  could  creote 
any  sncb  liability.  We  do  not  question  the  gen- 
eral doctrine  that,  where  one  receives  the  benefit 
of  another's  work,  he  is  bound  to  pay  for  the 
same,  bnt  we  deny  its  application  to  a  case  like 
the  present.  •  *  •  There  is,  indeed,  no  evi- 
dence in  the  record  that  the  extra  work  was  ever 
considered  by  dther  board ;  but  we  do  not  rest 
our  opinion  upon  the  want  of  evidence  as  to  the 
action  of  the  common  coundl  on  the  subject,  but 
upon  their  want  of  power.  They  could  not  as 
we  have  already  shown,  from  the  restrictions  im- 
posed by  the  charter  upon  their  jjowers,  have 
made  a  valid  contract  in  advance  to  pay  the  con- 
tractors the  reasonable  value  of  the  extra  work ; 


the  charter  requiring  all  contracts  for  the  im- 
provement of  the  dty  property  to  be  given  out  to 
the  lowest  bidder,  and  of  course  at  a  fixed  price, 
after  notice  of  the  contemplated  improvement 
in  the  public  journals.  What  they  thus  had 
no  authority  to  agree  in  advance  to  pay  for 
the  work  they  had  no  authority  to  agree 
to  pay  after  the  work  was  completed.  As 
in  the  case  cited  from  New  Y'ork,  the  diffi- 
culty existed  in  their  want  of  power  to  bind 
the  corporation  for  Improvements  of  the  city 
property,  except  in  the  mode  prescribed  by 
the  charter.  Outside  of  the  pre8cril>ed  mode, 
as  we  have  stated,  they  were  destitute  of  any 
power  over  the  subject.  As  they  had  no  authori- 
ty to  agree  to  such  payment  in  express  terms, 
the  law  could  not  imply  any  such  agreement 
against  the  corporation.  The  law  never  implies 
on  ajgreement  against  its  own  restrictions  and 
prohibitions,  or,  as  it  is  expressed  in  the  New 
York  case,  the  law  never  implies  an  obligation 
to  do  that  which  it  forbids  Uie  party  to  agree 
to  do.' " 

The  rule  announced  in  the  Zottman  Case 
and  the  other  authorities  In  line  with  it 
must  be  applied  here.  While  under  sections 
1617  and  1674  of  the  Political  Code  authori- 
ty Is  given  to  school  trustees  to  erect  school 
buildings,  there  is  at  the  same  time,  by  sub- 
division 22  of  section  1617,  appUcable  alike 
to  boards  of  trustees  of  union  high  school 
districts  as  to  boards  of  trustees  of  common 
school  districts,  a  mode  prescribed  for  exer- 
dslng  that  power.  By  that  subdivision, 
where  the  work  (as  here)  is  to  exceed  the 
sum  of  $200,  a  valid  contract  can  only  be  en- 
tered into  with  the  lowest  responsible  bidder 
on  competitive  bidding  after  published  notice 
therefor.  Under  the  rule  of  the  Zottman 
Case,  this  mode  was  the  measure  of  the  pow- 
er. No  contract,  dther  expressly  or  implied- 
ly, could  be  entered  into  by  the  school  bocurd 
except  with  the  lowest  bidder  after  adver- 
tisement, and,  of  course,  no  implied  liability 
to  pay  upon  a  quantum  meruit  could  exist 
where  the  prohibition  of  the  statute  againM 
contracting  in  any  other  manner  than  as  pre,-  ' 
scribed  Is  disregarded.  / 

It  Is  urged  In  this  case,  as  it  invariably  Is 
in  all  such  cases,  that  the  application  of  this 
rule  works  a  great  hardship  if  the  school 
district  may  retain  the  benefit  of  the  work  of 
the  contractor  and  be  relieved  of  liability  to 
compensate  him  therefor.  But  the  provision 
of  the  law  limiting  the  power  of  school 
boards  to  validly  contract,  except  in  a  pre- 
scribed mode,  proceeds  from  a  consideration 
of  public  policy  not  peculiar  to  such  boards, 
but  adopted  as  the  policy  of  the  state  with 
reference  to  inferior  boards  and  public  bod- 
ies, and  it  would  be  difficult  to  perceive  what 
practical  public  benefit  or  result  could  ac- 
crue by  legislative  limitation  or  prohibition 
on  the  power  of  such  bodies  to  contract  if 
courts  were  to  allow  a  recovery  where  the 
limitation  or  prohibition  Is  disregarded;  in 
fact,  the  plea  of  hardship  urged  here  was 
answered  in  the  Zottman  Case  by  language 
as  pertinent  now  as  It  was  then,  where  the 
court  said: 

"It  may  sometimes  seem  a  hardship  upon  a     j 
contractor  that  all  compensation  for  work  doi@(T[^ 
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«tc.,  should  be  denied  bim ;  but  it  should  be  re- 
membered that  he,  no  less  than  the  officers  of  the 
corporation,  when  he  deals  .in  a  matter  express- 
ly provided  for  in  the  charter,  is  bound  to  see 
to  It  that  the  cliarter  is  complied  with.  If  he 
neglect  this,  or  choose  to  take  the  hazard,  he  is  a 
mere  volunteer,  and  suffers  only  what  he  ought 
to  have  anticipated.  If  the  statute  forbids  the 
contract  which  he  has  made,  he  knows  it,  or 
ought  to  know  it,  before  he  places  his  money  or 
services  at  hazard." 

The  judgment  appealed  from  U  affirmed. 

We  concur:  ANGELLOTTI,  0.  J.;  MEL- 
VIN,  J.;  SHAW,  J.;  SLOSS,  J.;  LAW- 
LER,  J. 


GARIBAIDI  V.  ZEMANSKY.     (S.  F.  7576.) 

(Supreme  Court  of  California.     Oct.  4,  1915.) 

Elections  <&=s  18  —  Qualifications  oir  Vot- 
ers —  Residence  —  Constitutionai,    and 

Statutory  Provisions. 
PoL  Oode,  I  1239,  subd.  4,  as  amended  by 
Act  May  26,  1915  (St.  1915,  p.  859),  providing 
that  any  person  registered  in  one  precinct,  and 
removing  therefrom  to  another  precinct  in  the 
same  county  within  30  days  of  an  election,  shall 
be  deemed  a  resident  of  the  precinct  from  which 
he  so  removed  until  after  such  election,  is  in  di- 
rfict  violation  of  Const,  art.  2,  S  1,  providing 
that  persons  having  the  other  qualifications  spec- 
ified, and  who  have  been  residents  of  the  state 
for  one  year  next  preceding  an  election,  of  the 
county  for  90  days,  and  in  the  election  precinct 
30  days,  shall  be  entitled  to  vote,  as  residence  in 
the  election  precinct  for  30  days  is  an  essential 
condition  of  the  right  to  vote,  and  it  is  beyond 
the  power  of  the  L^islature  to  make  any  change 
in  the  law  thus  declared  by  the  Constitution. 

[Ed.  Note. — For  other  cases,  see  Elections, 
Cent  Dig.  §  IS;   Dec.  Dig.  «=»18.] 

In  Banlc  Original  appUcatton  by  VlrgU  J. 
Garibaldi  for  writ  of  mandate  prayed  for 
against  J.  H.  Zemansky,  as  registrar  of  vot- 
ers of  the  city  and  county  of  San  Francisco. 
Peremptory  writ  Issued. 

Thomas  V.  Cator,  of  San  Francisco,  for 
petitioner.  Percy  V.  Long  and  D.  S.  O'Brien, 
both  of  San  Francisco,  for  respondent 

ANGBLLOTTI,  0.  J.  The  only  question 
presented  by  this  proceeding  Is  as  to  the 
vaUdity  of  that  portion  of  subdivision  4  of 
section  1239  of  the  Political  Code  as  amend- 
ed by  act  approved  May  26,  1915  (Stats. 
1915,  p.  859),  which  reads  as  follows: 

"An^  person  registered  in  one  precinct,  and 
removing  therefrom  to  another  precinct  in  the 
same  county  within  thirty  days  of  an  election, 
shall  be  deemed  to  be  a  resident  of  the  precinct 
from  which  he  so  removed  until  after  such  elec- 
tion." 

if  this  provision  be  Invalid,  petitioner  Is 
entitled  to  a  writ  of  mandate  as  prayed. 
That  a  provision  similar  In  all  material  re- 
spects to  the  provision  we  have  quoted  Is  In 
direct  violation  of  section  1,  art  2,  of  the 
state  Constitution  was  expressly  held  in  Rus- 
sell V.  McDowell,  83  Cal.  70,  80,  23  Pac.  183. 
It  was  there  said: 

"By  the  new  constitution  (article  2,  t  1)  resi- 
dence in  ills  election  precinct  for  30  days  pre- 


ceding the  election  is  just  as  essential  a  condi- 
tion of  the  right  to  vote  as  is  residence  in  the 
county  for  90  days,  and  in  the  state  for  one 
year." 

It  is  beyond  the  power  of  the  Legislature 
to  make  any  change  in  the  law  thus  declared 
by  the  Constitution.  There  can  be  no  ques- 
tion as  to  the  correctness  of  the  decision  on 
this  point  In  Russell  t.  McDowell,  supra, 
and  it  is  equally  clear  that  the  enactment 
of  May  26,  1915,  Is  likewise  in  violation  of 
the  same  constitutional  provision,  and  there- 
fore must  be  held  to  be  absolutely  void. 

Let  a  peremptory  writ  of  mandate  issue  aa 
prayed,  with  costs  to  petitioner. 

We  concur :  LORIGAN, .  J. ;  LAWLOR, 
J.;    SLOSS,  J.;    SHAW,  J.;    MELVIN,  J. 


BARBER  ASPHALT  PAVING  CO.  t.  COS- 
TA.   (S.  F.  6786.) 
(Supreme  Court  of  California.^    Oct  5,  1915.) 

1.  Municipal  Corporations  €=>294— Street 
luprovements — postinq  notices. 

Under  Vrooman  Act  (St.  1885,  p.  148)  8  3, 
as  it  stood  in  1911  (St  1911,  p.  618),  requiring 
the  p>osting  of  not  less  than  tl^ee  notices  along 
the  line  of  a  contemplated  street  improvement, 
and  making  this  necessary  to  acquisition  by  the 
city  council  of  jurisdiction  to  order  the  worit 
done,  the  improvement  being  for  a  single  block, 
posting  of  notices  outside  toe  block,  beyond  an 
intersecting  street  cannot  avail. 

[EA.  Note.— For  other  cases,  see  Manidpai 
Corporations,  Cent  Dig.  |i  776-788,  781;  Dec. 
Dig.  «=9294.] 

2.  Municipal  Cobporationb  «=567— Street 
Ikfboveuxnts  —  PosTiNo  NOTICES  —  Com:- 
plaint. 

Nothing  being  presumed  in  favor  of  an  as- 
sessment for  a  street  improvement  a  complaint 
based  on  such  an  assessment  showing  two  no- 
tices of  the  contemplated  work  were  posted, 
wtien  at  least  three  were  necessary,  implies  that 
nothing  further  was  done  in  tliat  respect 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  U  1276-12S1;  Dec 
Dig.  <S=9567.J 

3.  Municipal  Cobfokations  «=»567— Stbebt 
Improvements— Complaint. 

Onie  provisions  of  Vrooman  Act  (St  1885, 
p.  157)  S  12,  as  it  stood  in  1911.  that  certain 
documents  shall  be  held  prima  facie  evidence 
of  the  regularity  of  an  assessment  for  street  im- 
provement,  and  of  the  prior  proceedings  on  which 
said  documents  are  based,  and  of  plaintiif's  right 
to  recover  on  the  assessment  is  a  rule  of  evi- 
dence, and  not  of  pleading,  and  does  not  make 
it  unnecessary  for  the  complaint  to  allege  the 
passage  of  the  resolution  ot  intention  and  the 
posting  of  the  notices  necessary  to  give  the 
city  council  jurisdiction  to  proceed  with  the 
woiA. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  1276-1281;  Dec 
Dig.  <3=>567.] 

4.  Municipal  Cobpobatiors  *=j266— Street 
Improvements— Charter  and  Conflictinq 
Statutes— Municipal  Affairs. 

Under  Const  art  U,  {  6,  as  amended  in 
1896,  excepting  "municipal  affairs"  from  the 
provision  that  cities'  charters  shall  be  subject 
to  and  controlled  by  general  laws,  the  provi- 
sions of  a  city  charter  as  to  street  improvements 
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preyail  orer  the  Vrooman  Act.  where  the  two 
are  in  conflict. 

[Ed,  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §  712;  Dec.  T>ig.  *=» 
266.] 

6.  MUNICIPAI,  COBFORATIONS  «=>454— Stmeet 
IkFBO  VBUENTS  —  CONTBACTOB'S      AlTIDAVIT. 

Under  a  city's  charter  (St.  1897,  p.  617, 
I  8),  providing  that,  when  the  work  of  a  street 
improvement  is  completed,  the  contractor  shall 
file  a  certain  affidavit,  and  that  no  assessment 
shall  be  made  till  it  ia  filed,  an  assessment  made 
withont  it  is  void. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  M  1080-1083.  lO&l- 
1093 ;  Dec.  Dig.  «=>454.] 

Q.   MuNICIFAIi  COBFOSATIONS  ^=»567— StBKET 
IMFBOVEUBNTS— CORTRACTOB'B     AmDAVIT— 

Complaint. 

The  complaint  on  an  aaaesamoit  for  street 
improvement  should  allege  the  filing  by  the  con- 
tractor, after  the  completion  of  the  work,  of  the 
affidavit  essential  tinder  the  city's  charter  for 
jtirisdictlon  to  make  the  assessment. 

[Ed.  Note. — For  other  cases,  see  Mnnidpal 
Corporations,  Cent  Dig.  fS  1276-1281;  Dec. 
Dig.  <8=a567.] 

7.  municipai.  cobpobatioks  «=>332— sibibi 
Impbovkmentb— Biddeb's   Aftidavit. 

Provision  of  a  city's  charter  (St.  1897,  p. 
616k  8  6)  that  each  bid  for  a  street  improve- 
ment shall  have  thereon  an  affidavit  of  tbs  bid- 
der that  it  is  genuine,  and  not  collusive,  is  not 
merely  directory,  though  it  does  not  expressly 
forbid  the  letting  of  a  contract  to  a  bidder  not 
complying  therewith,  or  declare  that  his  failure 
shall  affect  the  power  of  the  council  to  award 
the  contract  to  him,  so  that  a  bid  without  the 
affidavit  forms  no  basis  on  whlcli  to  award  the 
contract. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  |  868;  Dee.  Dig.  <3s» 
332.] 

Department  1.  Appeal  from  Stii)erlor 
Conrt,  Santa  Clara  County;  J.  R.  Welch, 
Jndge. 

Action  by  the  Ransome-Oummey  Com- 
pany against  (3harles  J.  Costa  and  another. 
Prom  a  Judgment  for  defendant  Barber  As- 
phalt Paving  Company  on  Its  cross-com- 
plaint, defendant  Ck>sta  appeals.     Reversed. 

^m  M.  Beggs  and  R.  C.  McComish,  both 
of  San  Jose,  for  appellant.  Wm.  H.  Johnson, 
of  San  Jose,  for  respondent     . 

SHAW,  3.  The  Baiisom»<3nunmey  Com- 
pany began  an  action  against  Charles  J. 
Costa  and  the  Barber  Asphalt  Paving  Com- 
pany. The  latter  company  filed  a  cross-com- 
plaint against  the  other  parties  to  the  action. 
Upon  this  cross-compIalnt  the  court  made  its 
findings  and  gave  Judgment  that  said  com- 
pany was  entitled  to  a  lien  for  $447.40 
against  the  land  of  Costa  upon  a  certain  as- 
sei^ment  for  a  street  Improvement  There- 
upon Costa  appealed  to  this  court  from  the 
portion  of  the  Judgment  declaring  and  en- 
forcing the  said  Uen.  The  title  of  the  case 
Is  printed  upon  the  transcript  on  appeal  as 
we  have  given  It  above,  upon  the  theory,  we 
suppose,  that  such  title  should  be  the  same 
as  if  the  cross-complainant  were  the  plaintiff. 

t1,2]  Costa   filed  a   general  demurrer  to 


said  cross-complaint,  which  was  overruled  by 
the  court.  Tliis  ruling  is  now  assigned  as 
error.  We  think  the  demurrer  should  have 
been  sustained.  The  cross-complaint  pur- 
ports to  allege  a  cause  of  action  in  favor  of 
the  Barber  Asphalt  Paving  Company  against 
Costa  and  others  for  the  foreclosure  of  a 
street  assessment  for  the  expenses  of  Im- 
proving St  James  street  in  San  Jose  for  one 
block,  extending  from  the  easterly  line  of 
San  Pedro  street  to  the  westerly  line  of 
Market  street.  The  proceeding  was  taken 
under  the  provisions  of  the  Vrooman  Act  and 
its  amendments.  St  1885,  p.  147.  It  is  al- 
leged that  the  resolution  of  intention  was 
passed  on  October  6,  1911.  Willi  respect  to 
the  posting  of  the  notice  required  by  section 
3  of  said  act,  the  allegation  is  that  the  su- 
perintendent of  streets  "posted  conspicuously 
in  front  of  each  of  the  four  quarter  blocks  • 
adjoining  and  commencing  upon  the  crossing 
of  San  Pedro  street  and  St  James  street, 
notices,"  etc.,  stating  the  contents  of  a  no- 
tice regular  in  form. 

The  Vrooman  Act,  as  it  then  stood,  requir- 
ed that  notices  be  posted  "along  the  line  of 
said  contemplated  work  or  improvement,  at 
not  more  than  one  hundred  feet  in  distance 
apart,  but  not  less  than  three  in  all,  or  when 
the  work  to  be  done  is  only  upon  an  entire 
crossing  or  any  part  thereof,  in  front  of  each 
quarter  block  and  irregular  block  liable  to 
be  assessed."  St  1891,  p.  196,  i  2.  The 
street  improvement  in  question  was  for  the 
single  block  between  Market  and  San  Pedro 
streets  and  did  not  Include  the  crossing.  In 
order  to  comply  with  the  law  it  would  be 
necessary  to  post  notices  along  the  line  of 
the  work;  that  is,  along  the  block  between 
said  two  streets.  The  length  of  said  block 
does  not  aiHiear.  Costa's  lot  extends  92.85 
feet  along  said  block  on  St  James  street 
from  the  corner  at  San  Pedro  street  easterly 
toward  Market  street.  The  law  required  the 
posting  of  at  least  three  notices  along  the 
block,  even  if  It  were  only  100  feet  long  or 
less.  The  all^ation  does  not  show  that 
tiiree  notices  were  posted  along  the  line  of 
the  improvement  It  shows  that  two  were 
posted,  and  this  implies  that  nothing  moi-e 
was  done  In  that  req;iect  Hahn  v.  Kelly,  34 
Cal.  405,  406,  94  Am.  Dec.  742.  Moreover, 
nothing  is  presumed  in  favor  of  such  an  as- 
sessment. This  makes  the  rule  even  strong- 
er in  this  case  than  in  cases  like  Hahn  v. 
Kelly,  which  Involved  the  Judgmc&t  of  a 
court  of  general  Jurisdiction.  The  posting  of 
the  two  notices  along  the  two  quarter  blocks 
beyond  the  crossing  of  San  Pedro  street,  and 
in  another  block  which  was  not  improved, 
would  be  of  no  avail  as  a  compliance  with 
the  law,  upon  a  resolution  relating  to  the 
improvement  of  the  particular  block  in  ques- 
tion. Under  the  subsequent  provisions  of 
section  3  the  city  council  could  not  acquire 
jurisdiction  to  order  the  work  done  on  this 
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block  wlthotit  the  posting  of  at  least  three 
of  sach  notices,  and  more  If  the  length  of 
the  block  required.  Upon  these  allegations, 
therefore,  the  council  had  no  jurisdiction  to 
proceed,  and  the  contract  and  assessments 
made  in  pursuance  of  tiie  resolution  of  In- 
tention were  wholly  void. 

[3]  The  complaint  contains  other  allega- 
tlmis  concerning  the  making  of  the  assess- 
ment for  the  expenses  of  the  work  which 
show  that  the  warrant,  assessment,  certifi- 
cate, and  diagram,  with  the  affidavit  of  de- 
mand and  nonpayment,  were  regular  in  form, 
In  all  respects.  Section  12  of  the  Vrooman 
Act  provides  that  these  documents — 

"shall  be  held  prima  facie  evidence  of  the  reg- 
ularity and  correctness  of  the  assessment,  and 
of  the  prior  proceedings  and  acts  of  the  super- 
intendent of  streets  ana  city  council,  upon  waieb 
said  warrant,  assessment,  and  diagram  are  bas- 
ed, and  like  evidence  of  the  right  of  the  plain- 
tiff to  recover  in  the  action."     St  1885,  p.  157. 

If  the  allegations  of  the  complaint  had 
been  sufficient,  and  we  were  considering 
merely  the  sufficiency  of  the  evidence  to 
prove  them,  the  proof  of  such  warrant,  as- 
sessment, certificate,  diagram,  and  affidavit 
would  be  prima  facie  evidence  of  the  post- 
ing of  these  notices  in  the  manner  required 
by  the  law,  whether  they  had  been  actually 
posted  or  not.  In  the  absence  of  contradic- 
tory evidence.  But  this  provision  of  section 
12  1b  held  to  be  a  mere  rule  of  evidence,  and 
not  a  rule  of  pleading.  It  does  not  excuse 
the  plaintiff  from  the  necessity  of  alleging 
the  passage  of  the  resolution  and  the  post- 
ing of  the  notices  necessary  to  give  the  coun- 
cil jurisdiction  to  proceed  with  the  work. 
Hlmmelman  v.  Danos,  35  Cal.  449;  Oakland 
Bank  V.  SulUvan,  107  Cal.  431,  432,  40  Pac. 
546.  It  follows  that  this  rule  of  evidence 
does  not  aid  the  plaintifT  in  the  support  of 
its  pleading  upon  the  consideration  of  the 
demurrer. 

The  objection  Is  fatal  to  the  sufficiency  of 
the  complaint  The  demurrer  should  have 
been  sustained. 

[4-8]  The  record  presents  another  question 
which  we  deem  It  proper  to  determine.  Inas- 
much as  an  amendment  may  remove  the 
foregoing  objection.  The  charter  of  San 
Jose  adopts  the  Vrooman  Act  as  a  part  of 
the  charter,  the  same  as  If  Incorporated  there- 
in, "except  where  the  provisions  of  said  act 
conflict  or  are  inconsistent  with  the  provi- 
sions of  this  charter."  St  1897,  p.  616,  g  1. 
The  charter  was  adopted  in  1897,  and  there- 
fore, even  without  this  excepting  clause,  its 
provisions  relating  to  street  Improvements 
would,  under  the  amendment  of  1896  to  sec- 
tion 6  of  article  11  of  the  Constitution,  pre- 
vail over  those  of  the  Vrooman  Act  wherever 
a  conflict  existed.  Law  v.  San  B^andsco, 
144  Cal.  391,  77  Pac.  1014;  Byrne  v.  Drain, 
127  Cal.  663,  60  Pac.  433 ;  EMtz  v.  San  Fran- 
cisco, 132  Cal.  373,  64  Pac.  566.  It  follows 
that  any  provisions  of  the  charter  relating 
to  street  Improvements  which  are  in  conflict 


with  the  Vrooman  Act  must  be  followed.  In- 
stead of  those  of  that  act  Section  6  of 
chapter  1  of  article  8  of  the  charter  of  San 
Jose  (St  1897,  p.  616)  provides  that  each  bid 
for  public  work  to  improve  stieetB  In  the 
cit7  shall  have  thereon  an  aflOdavlt  of  the 
bidder  that  the  bid— 

"is  genuine,  and  not  collusive  or  sham ;  that  he 
baa  not  colluded,  conspired,  connived,  or  agreed, 
directly  or  indirectly,  with  any  other  bidder  or 
person,  to  put  in  a  sham  bid,  or  that  any  other 
peraon  shall  refrain  from  bidding;  and  has  not 
In  any  manner  sought  by  collusion  to  secure  any 
advantage  against  said  city,  or  any  i>er8on  in- 
terested in  said  improvement,  for  himself  or 
any  other  person." 

The  complaint  does  not  allege  complliuoe 
with  this  provislim  in  the  letting  of  the  con- 
tract for  this  work.  Section  8  of  the  same 
chapter  provides  that  when  the  work  Is  com- 
pleted the  contractor  shall  flle  with  the  su- 
perintendent of  streets  a  similar  affidavit  and 
that  "no  assessment  shall  be  made  until  said 
affidavit  is  filed."  Compliance  with  this  pro- 
vision is  not  alleged.  It  is  claimed  by  the 
appellant  that  these  provisions  are  jurisdic- 
tional In  character  and  that  they  render  the 
assessment  and  proceedings  void. 

Section  11  of  the  Vrooman  Act  provides 
for  an  appeal  to  the  council  to  correct  any 
defect  or  Irregularity  in  the  assessment  or 
proceedings  of  the  street  superintendent,  and 
declares  that  the  determination  of  the  dty 
council  upon  the  appeal  shall  be  final  and  con- 
clusive as  to  all  errors  and  Informalities 
which  the  dty  council  might  have  remedied 
and  avoided.  '  It  is  well  settled  that  persons 
who  do  not  appeal  are  as  fully  conduded  as 
if  they  had  taken  an  appeal  with  respect  to 
all  defects  which  might  have  been  cured  on 
such  appeal.  If  the  contractor  was  not  guilty 
of  such  fraud  or  collusion,  the  lack  of  the  af- 
fidavit required  on  the  completion  of  the 
work  could  easily  have  been  remedied  If  It 
had  been  raised  upon  appeal.  But  such  affi- 
davit was  necessary  to  give  the  street  su- 
perintendent authority  to  make  any  assess- 
ment An  assessment  made  without  it  would 
be  void,  and  a  new  assessment  would  be  re- 
quired. Under  the  rule  of  pleading  and  the 
dedsions  above  mentioned,  the  complaint 
should  have  alleged  facts  showing  a  compli- 
ance vrith  the  provisions  of  said  section  8  in 
this  respect  If  the  affidavit  was  In  fact  filed. 
The  allegation  concerning  the  form  and  con- 
tents of  the  assessment,  warrant  diagram, 
and  certificate  attached  thereto,  does  not  dis- 
pense with  an  averment  of  the  flUng  and 
contents  of  the  contractor's  affidavit 

[7]  The  provisions  of  section  6,  requiring 
each  bidder  to  place  on  his  bid  his  affidavit 
that  It  is  not  sham  and  that  he  Intends  no 
fraud  or  collusion,  presents  a  somewhat  dif- 
ferent question.  It  does  not  expressly  forbid 
the  letting  of  a  contract  to  a  bidder  whose 
bid  does  not  comply  with  the  requirement, 
nor  declare  that  such  .affidavit  shall  affect 
the  power  of  the  council  to  award  the  con- 
tract to  such  bidder.   To  this  extent  it  seems 
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less  Imperative  than  section  8.  Nevertheless, 
under  the  settled  rules  concerning  proceed- 
ings to  tax  private  property  for  public  tm- 
provements,  we  tlilnk  a  substantial,  if  not  a 
literal,  compUance  with  this  provision  is  a 
condition  precedent  to  the  power  to  enter 
into  the  contract  The  object  of  the  provision 
Is  to  prevent  fraud  upon  the  property  owner, 
and  to  avoid  the  necessity  of  proving  frauds, 
which  are  never  presumed,  by  eliminating,  at 
the  outset  and  before  the  work  is  begun,  all 
dishonest  and  fraudulent  bidders  and  collu- 
sive agreements  between  bidders.  If  it  were 
merely  directory,  it  could  be  entirely  dlsre- 
■  garded  without  invalidating  the  contract,  un- 
less the  owners  of  property  affected  were 
unusually  vigilant  and  were  able  to  discover 
and  prove  the  fraud  or  collusion.  Thus  the 
main  object  sought  to  be  attained  by  this 
safeguard  would  be  frustrated.  Such  pro- 
ceedings, "being  In  Invltum,  must  be  strictly 
pursued  In  strict  compliance  with  the  law 
under  which  they  are  taken."  Brock  v.  Lun- 
Ing,  89  CaL  320,  26  Pac.  972;  Ralsch  v.  San 
Francisco,  80  Cal.  5,  22  Pac.  22 ;  Stockton  v. 
Whltmore,  50  Cal.  555.  They  "are  purely 
atatntory,  and  can  only  be  conducted  in  the 
cases  and  after  the  manner  provided  by  the 
statutes."  Kelso  v.  Cole,  121  Cal.  123,  53 
Pac.  353.  The  making  of  a  valid  bid  is  as  es- 
sential as  any  other  act  leading  up  to  the 
award  of  the  contract.  Every  requirement 
of  the  law!  relating  to  the  hid  and  "calculated 
to  prevent  bogus  and  dishonest  bids"  must 
be  observed  or  the  contract  will  be  void. 
Williams  V.  Bergin,  129  Cal.  463,  62  Pac.  59. 
Unquestionably  a  bid  made  in  a  proceeding 
under  this  provision  of  the  San  Jose  charter, 
wbicti  does  not  have  such  affidavit  accom- 
panying it,  does  not  comply  with  that  char- 
ter, and  this  in  a  particular  deemed  by  that 
charter  to  be  necessary  to  prevent  dishonest 
Uds  and  enacted  for  that  purpose.  Under  the 
principle  of  the  decision  last  cited,  it  formed 
no  basis  on  which  to  award  the  contract,  and 
the  contract  and  assessment  would  be  ren- 
dered void  by  the  failure  to  observe  the  pro- 
Tlslon. 

The  Judgment  in  favor  of  the  Barber  As- 
phalt Paving  Company  against  Costa  Is  re- 
versed. 

We  concur:    SLOSS,  X;  LAWLOH,  J. 


TOWN  OF  ST.  HELENA  v.  MERRIAM  et  al. 

(S.  F.  6812.) 
(Supreme  Court  of  California.     Oct  6,  1915.) 
1.  BounnABiES    ^=»3 — Location — Confuct- 

Where  a  boundary  was  described  as  run- 
ning along  H.  Inne  "south  28°  west  6.50  chains 
to  the  place  of  beginning,"  and  it  was  obvious 
from  the  description  as  a  whole  when  compared 
with  the  course  of  the  lane  that  the  course 
"south  28°  west,"  and  the  distance  "6.60  chains" 
were  false  calls  while  the  lane  would  brine  the 
line  to  the  place  of  beginning,  the  lane,  being 


a  natural  obiect  designated  and  controlled  the 
location  of  the  boundary. 

[Ed.  Note. — ^Por  other  cases,  see  Boundaries, 
Cent  Dig.  §S  3-41;   Dec.  Dig.  «=»3.] 

2.  Appeai.   and   Esbob  <S=»757  —  Briefs  — 
Statement  of  Evidence. 

Under  Code  Civ.  Proc.  S  963c,  providing, 
relative  to  appeals  on  a  transcript  prepared  in 
accordance  with  the  preceding  sections,  that 
the  parties  must  print  in  their  briefs,  or  in  a 
supplement  appended  thereto,  such  portions  of 
the  record  as  they  desire  to  call  to  the  attention 
of  the  court  where  in  an  action  for  trespass 
the  evidence  in  support  of  the  prevailing  par- 
ty's claim  of  title  by  adverse  possession  was  not 
printed  in  his  brief,  such  claun  of  title  would 
not  be  considered.  ' 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  3092 ;  Dec.  Dig.  «=»75r.] 

3.  Tbespass  «=»4S— Issues  and  Psoot. 

Where  defendants,  sued  for  breaking  a  gate, 
pleaded  title  to  a  tract  of  land  particularly  de- 
scribed, and  alleged  that  the  gate  was  on  such 
land,  and  it  clearly  appeared  that  the  gate  was 
not  on  the  land  so  described,  evidence  that  de- 
fendants bad  acquired  title  to  the  land  on  which 
was  the  gate  by  adverse  possession  did  not  bring 
the  case  within  the  issues,  nor  justify  a  finding 
that  the  gate  was  upon  the  land  so  described. 

[Ed.  Note.— For  other  cases,  see  Trespass, 
Cent  Dig.  H  102-111;    Dec.  Dig.  i8=»43.I 

Department  1.  Appeal  from  Superior 
Court,  Napa  County;  H«iry  C.  Qesford, 
Judge. 

Action  by  the  Town  of  St  Helena  against 
Leslie  Merriam  and  another.  Prom  a  judg- 
ment for  defendants,  plaintiff  appeals.  Re- 
versed. 

Clarence  N.  Rlgglns,  of  Napa,  for  api)ellant. 
Percy  8.  E^ng,  of  Napa,  for  respondents. 

SHAW,  J.  The  appeal  is  from  the  Judg- 
ment and  the  evidence  is  presented  in  the 
method  provided  by  section  953a  of  the  Code 
of  Civil  Procedure. 

The  action  was  begun  in  a  justice's  court 
of  Napa  county,  the  plaintiff  alleging  that 
the  defendant  wrongfully  broke  and  injured 
a  gate  belonging  to  the  plaintiff  and  asking 
Judgment  for  damages  caused  thereby.  The 
answer  alleged  that  the  gate  in  question  was 
situated  upon  a  certain  tract  of  land,  partic- 
ularly described,  of  which  defendant  F.  J. 
Merriam,  at  the  time  of  the  alleged  trespass, 
was  the  owner,  and  that  the  defendant  Leslie 
Merriam  took  down  the  gate  at  the  request 
of  defendant  F.  J.  Merriam,  to  whom  It  be- 
longed. This  pleading  raised  the  Issue  of 
title  to  real  estate,  and  ousted  the  Jurisdic- 
tion of  the  justice's  court,  whereupon,  under 
section  838  of  the  Code  of  Civil  Procedure, 
the  cause  was  transferred  to  the  superior 
court  for  further  proceedings.  The  superior 
court,  upon  the  trial,  found  that  the  gate  was 
taken  down  by  the  defendant  but  that  at -that 
time  the  parcel  of  land  described  In  the  an- 
swer was  the  property  of  F.  J.  Merriam,  and 
that  the  gate  was  situated  thereon  and  be- 
longed to  him.  It  is  claimed  that  this  finding 
is  contrary  to  the  evidence. 

[1]  It  is  clearly  shown  by  the  evidence  that 
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fbe  gate  was  not  situated  upon  the  property 
described  In  the  answer.  A  part  of  the  de- 
scription reads  as  followB: 

"Thence  along  the  line  of  said  lands  formerly 
belonging  to  Krug  North  28°  east,  10.30  chains 
to  the  middle  of  Napa  river;  thence  down  the 
middle  of  Napa  river  to  the  west  line  of  said 
Hudson  lane  as  the  same  existed  in  1877; 
thence  along  said  lane  south  23°  west,  6.50 
chains  to  the  place  of  beginning,  containing 
24.46  acres." 

The  place  of  beginning  was  on  the  west 
side  of  Hudson  lane.  The  evidence  shows, 
without  contradiction,  that  Hudson  lane  as 
it  existed  in  1877,  crossed  the  river  upon  a 
southwesterly  course  at  a  certain  ford,  turn- 
ed down  the  river,  meandering  near  thereto 
for  about  a  quarter  of  a  mile  in  a  southeast- 
erly direction,  and  ran  thence  southwesterly 
beyond  the  westerly  line  of  the  land  in  ques- 
tion. There  was  a  narrow  strip  of  land  be- 
tween this  lane  and  the  river  from  the  ford 
down  to  the  place  of  the  southwesterly  turn. 
It  is  obvious  from  the  description  as  a  whole, 
when  compared  with  the  course  of  Hudson 
lane,  that  the  course  "south  28°  west,"  and 
the  distance  "6.50  chains,"  in  the  final  course 
of  the  description,  are  false  calls,  and  that 
the  words  "along  said  lane,"  referring  to  a 
natural  object  and  bringing  the  line  to  the 
place  of  beginning,  as  they  do,  designate  and 
control  the  locati<Hi  of  that  part  of  the  east- 
erly boundary.  The  lane  does  not  touch  the 
river  at  all,  except  at  the  ford  aforesaid.  The 
easterly  line  of  the  parcel  described,  there- 
fore, lies  wholly  upon  the  west  side  of  the 
lane,  or  at  least  no  farther  easterly  than  the 
center  thereof.  The  gate  in  question  was  on 
the  easterly  side  of  the  lane  opening  into  a 
roadway  running  down  to  the  river.  Conse- 
quently the  land  described  could  not  have  In- 
cluded the  place  where  the  gate  was  situated 
on  the  easterly  side  of  the  road. 

[2,  31  There  is  a  suggestion  by  the  respond- 
ent that  evidence  was  introduced  tending  to 
show  that  Merriam  had  acquired  title  to  the 
land  on  the  easterly  side  of  the  lane  by  ad- 
verse possession.  He  does  not  print  the  evi- 
dence in  his  brief,  and  consequently,  under 
the  provisions  of  section  953c  of  the  Code  of 
Civil  Procedure,  we  will  not  consider  the 
point  Furthermore,  even  if  this  be  true,  it 
would  not  bring  thei  case  within  the  issues, 
nor  Justify  the  finding  of  the  court  that  the 
gate  was  upon  the  land  described  in  the  find- 
ings and  in  the  answer. 

The  Judgment  is  reversed. 

We  concur:    SLOSS,  J.;   LAWLOR,  J. 


HARRIS  T.  COOLEY,  Superintendent  of 

Schools.     (Ia  a.  4096.) 

(Supreme  Court  of  California.     Oct.  5,  1915.) 

ScHOois  AND  School  Disnticrs  €=380— Stat- 
utes ®=3l61 — Erection  of  Scuoolhousbs— 
Statutory  Provisions. 

St.  1871-72,  p.  925,  provided  that  when,  by 

any  statute,   power  was   given   to  any  officer. 


board  of  supervisors,  board  of  trnstees,  or  per- 
sons, etc.,  to  erect  any  state,  county,  or  other 
building,  it  should  be  their  duty  to  advertise  for 
plans  and  specifications  tor  such  building,  and 
to  state  in  the  advertisement  the  amount  author- 
ized by  law  to  be  expended,  and  the  premium  to 
be  awarded  to  the  architect,  whose  plans  and 
specifications  might  be  adopted,  and  tiiat  when 
plans  and  specifications  should  be  adopted  such 
officer  or  board  of  trustees  should,  before  any 
premium  should  be  awarded  therefor,  require 
such  architect  to  file  a  bond  conditioned  that  he 
would  on  presentment  to  him  enter  into  a  con- 
tract containing  such  provisions  and  conditions 
as  might  be  required.  PoL  Code,  §  1617,  subds. 
5,  22,  authorize  trustees  of  common  school  dis- 
tricts, when  directed  by  a  vote  of  their  districts, 
to  build  Bcfaoolhouses,  and  require  them  before* 
maldng  any  contract  for  the  expenditure  of  more 
than  $200  to  publish  a  notice  for  bids  and  to  let 
the  contract  to  the  lowest  responsible  bidder. 
Section  1674,  snbd.  10,  provides  that  the  powers 
and  duties  of  boards  of  trustees  in  union  or  joint 
union  school  districts  shall  be  sach  as  are  assign- 
ed to  boards  of  school  trustees,  except  as  other- 
wise provided.  Section  1543,  subd.  11,  requires 
the  county  superintendent  of  schools  to  pass  up- 
on and  approve  or  reject  all  plans  for  school- 
houses.  Held  that,  as  applied  to  the  construc- 
tion of  school  buildings,  the  act  of  1871-72  has 
been  superseded  by  the  provisions  of  the  Polit- 
ical Code,  and  it  was  not  necessary  for  the  board 
of  trustees  of  a  union  liigh  school  district  to  ad- 
vertise for  plans  and  specifications,  since,  when- 
ever it  becomes  apparent  that  a  later  statute  is 
revisory  of  the  matter  of  an  earlier  statute  and 
is  designed  as  a  substitute  for  it,  the  later  stat- 
ute will  prevail,  and  the  earlier  statute  is  super- 
seded, though  there  be  no  inconsistencies  or  re- 
pugnancies between  the  two,  and  the  act  of 
1871-72  provided  a  complete  scheme,  the  princi- 
pal purpose  of  which  was  to  secure  the  erection 
of  the  building  by  the  architect  submitting  the 
plans  and  specifications  adopted,  at  an  amount 
previously  estimated  and  specified  in  the  adver- 
tisement, which  purpose  can  no  longer  be  ac- 
complished under  the  Code  provisious. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  «  191-194 ;  Dec. 
Dig.  <S=>80;  Statutes,  Cent  Dig.  {{  230-234; 
Deo.  Dig.  «=j161.] 

In  Bank.  Appeal  from  Superior  Court, 
Imperial  County;    Franklin  J.  Cole,  Judge. 

Proceeding  by  F.  T.  Harris  for  a  peremiv- 
tory  writ  of  mandate  against  Lewis  E.  Coo- 
ley,  Superlntendant  of  Schools  of  the  County 
of  Imperial,  State  of  California.  From  a 
Judgment  of  nonsuit,  plaintiff  appeals.  Re- 
versed. 

Conkling  &  Brown,  of  El  Centro,  for  ap- 
pellant. Seward  A.  Simons,  of  Los  Angeles, 
amicus  curige.  Phil  D.  Swing  and  J.  S. 
Larew,  both  of  El  Centro,  tor  respondent 


LORIOAN,  J.  The  plaintiff  appeals  from 
a  Judgment  of  nonsuit  entered  in  a  proceed- 
ing brought  by  him  for  a  peremptory  writ 
of  mandate  against  defendant  as  superintend- 
ent of  schools  of  Imperial  county  to  require 
him  in  lils  official  capacity  as  such  superin- 
tendent to  approve  a  warrant  issued  to  the 
plaintiff  by  the  board  of  trustees  of  the  Cen- 
tral union  high  school  district  of  Imperial 
county.    The  warrant  was  for  $1,997.35,  being 
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a  balance  alleged  to  be  due  the  plaintiff  from 
said  high  echool  district  upon  a  contract  made 
In  1912,  whereby  the  said  school  district 
agreed  to  pay  plaintiff  the  sum  of  5  per  cent 
upon  the  cost  of  erection  of  a  school  build- 
ing in  the  district  for  his  sirvlces  as  archi- 
tect in  drawing  the  plans  and  spedflcatlons 
tbetefor  and  superintending  the  construction 
of  the  balldlng. 

Tbere  was  no  substantial  conflict  in  the 
evidence  in  the  case.  The  refusal  of  respond- 
ent to  approve  the  warrant  was  based  on 
the  ground,  which  was  a  fact  conceded  on  the 
trial,  that  the  board  of  school  trustees  of 
the  district  in  entering  into  the  contract  with 
plaintiff  had  failed  to  oomply  with  the  pro- 
Tlslons  of  an  act  of  the  legislature  entitled 
"An  act  to  regnlate  the  »%ction  of  public 
bnUdlngs  and  structures."  Stats.  1871-T2,  p. 
925.  There  Is  no  designation  in  this  act 
of  particular  public  bnildlngs  to  the  erection 
of  which  Its  provisions  should  apply.  It  does 
not  refer  particularly  jto  school  buildings. 
It  Is  broad  in  its  terms  and  contemplates 
all  public  buildings  of  every  character  and 
its  provisions  apply  to  alL  We  shall  quote 
the  first  section  in  full  and  for  the  sake  of 
brevity  ^itemize  the  others.  Section  1  pro- 
Tides: 

"When  by  any  statute  of  this  state  power  is 
given  to  any  state  or  county  officer  or  officers,  or 
to  any  board  of  supervisors  or  corporation,  or 
any  board  of  trustees  or  commissioners,  or  other 
person  or  persons  created  or  appointed  by  au- 
thority of  any  snch  statute,  to  erect,  or  cause  to 
be  erected  or  constructed,  any  state  or  county 
or  other  building  or  structure,  it  shall  be  the 
dnty  of  said  officer  or  officers,  board  of  super- 
visors, corporation,  or  board  of  trustees,  or  com- 
missioners, or  other  person  ^or  persons,  to  adver- 
tise for  plans  and  specifications  in  detail  for  said 
building  or  other  structare,  and  to  state  In  said 
adverdsement  the  amount  authorized  by  law  or 
otherwise  to  be  expended  for  the  M-ection  of  said 
building  or  structure ;  and  also  the  premium  to 
be  awarded  to  the  architect  whose  plans  and 
specifications  for  the  same  may  be  adopted." 

"Sec.  2.  Whenever  the  plans  and  specifications 
of  any  architect  shall  be  adopted,  such  officer, 

*  •  •  or  board  of  trustees  •  •  •  adopting 
the  same,  shall,  before  any  premium  shall  be 
awarded  for  such  plans  and  specifications,  re- 
quire such  architect  to  execute  and  file  with  such 
officer  *  *  *  a  good  flind  sufficient  bond, 
with  two  sufficient  sureties  thereto,  in  the  penal 
sum  of  five  thousand  dollars,  to  be  approved  by 
such   officer     *     •     •     or  board   of   trustees, 

*  *  *  as  the  case  may  be,  and  conditioned 
that  within  sixty  days  from  the  date  of  said  bond 
be  will,  on  presentment  to  bim,  enter  into  a  con- 
tract containing  such  provisions  and  conditions 
as  may  be  required  by  such  officer,  •  •  •  or 
board  of  trustees,  *  *  •  and  also  conditioned 
that  he  wQl  give  such  further  bond  to  secure  the 
faithfol  performance  of  such  contract,  with  such 
sureties  as  may  be  required  of  him,  In  the  event 
that  such  officer,    •    *    •    or  board  of  trustees, 

*  *  *  so  acting  under  authority  of  law  should, 
within  sixty  days,  require  said  architect  to  enter 
into  such  contract  to  erect  such  building  or 
structure,  at  the  price  named  in  said  advertise- 
ment to  be  expended  for  snch  purpose.  In  case 
said  architect  whose  plans  and  spedficattons  are 
adopted  should  enter  into  such  contract,  it  shall 
he  the  duty  of  such  officer  *  •  •  to  employ  a 
competent  architect  or  superintendent,  to  super- 
intend the  erection  of  sudi  building  or  structure^ 


and  to 'see  that  such  plans  and  speijfications  are 
faithfully  carried  out. 

"Sec.  8.  All  contracts  entered  into  by  such  of- 
ficer, •  •  •  board  of  trustees,  •  •  •  in 
violation  of  the  provisions  of  this  act,  shall  be 
null  and  void." 

The  trial  court  in  granting  the  nonsuit 
did  so  on  the  theory  that  this  act  of  1871-72 
was  stlU  In  effect  as  far  as  the  building  of 
school  buildings  Is  concerned,  and  that  non- 
compliance therewith  by  the  board  of  school 
trustees  through  failure  to  advertise  for 
plans  and  specifications  for  the  school  build- 
ing to  be  erected  by  them  rendered  their 
contract  with  plaintiff  void.  It  is  to  be  ob- 
served that  this  act  of  1871-72  provides  for 
competitive  bidding  for  plans  and  specifica- 
tions for  the  erection  of  all  public  buildings 
which  vfOMli  Include  therein  four  principal 
classes — state,  county,  municipal,  and  school 
buildings.  The  contention  of  the  appellant 
Is  that  this  act,  as  to  all  of  the  classes  of 
buildings  with  which  It  originally  dealt,  has 
been  superseded  by  subsequent  new  and  di- 
rect legislation  enacted  at  various  times  un- 
til the  act  has  become  nugatory  for  any  pur- 
pose; that  as  to  the  construction  of  state 
buildings  it  no  longer  obtains,  having  been 
superseded  by  the  act  of  March  23,  1876 
(St.  1875-76,  p.  427),  providing  for  a  building 
scheme  for  the  erection  of  all  state  buildings 
and  respecting  contracts  therefor;  that  as 
to  the  erection  of  county  buildings  full  powers 
are  committed  to  the  proper  officers  of  the 
several  counties  which  are  Inconsistent  with 
the  application  of  this  act  (County  Govern- 
ment Act  1897  [St  1897,  p.  452] ;  Pol.  Code, 
g  4041  et  seq.) ;  that  under  the  powers  con- 
ferred on  municipalities  by  their  charters 
and  by  the  Municipal  Corporation  Act  of  the 
state  (St  1883,  p.  93)  the  matter  of  construct- 
ing public  buildings  Is  committed  to  the  con- 
trol of  the  governing  bodies  of  such  munici- 
palities (Municipal  Corporation  Act,  St  1901, 
p.  27) ;  and  that  by  the  enactment  of  various 
sections  at  the  Political  Code  applying  to 
the  erection  of  school  buildings  the  provisions 
of  the  act  of  1871-72  have  been  superseded 
as  to  such  buildings. 

While  there  may  be  much  force  In  the  con- 
tention of  appellant  of  the  implied  repeal 
of  the  act  as  affecting  the  erection  of  public 
buildings  other  than  school  buildings  by  the 
subsequent  legislation  particularly  referred 
to,  we  are  only  presently  concerned  with 
whether  the  act  as  originally  enacted  apply- 
ing to  the  construction  of  school  buildings 
has  been  rendered  ineffective  by  the  subse- 
quent legislation  relied  on  by  appellant  The 
contention  of  appellant  is  that  it  has,  and, 
applying  the  rule  laid  down  in  Mack  v.  Jast- 
ro,  126  Cal.  130,  58  Pac.  872,  we  are  satisfied 
that  this  contention  must  be  sustained.  In 
that  case  it  is  said: 

"While  it  is  true  that  repeals  by  implication 
are  not  favored,  whenever  it  becomes  apparent 
that  a  later  statute  is  revisory  of  the  matter  Of 
an  earlier  statute  and  is  designed  as  a  Kubsti- 
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tnte  for  it,  the  later  statute  will  preraU,  and 
the  earlier  statute  will  be  held -to  have  been  su- 
perseded, even  though  there  be  found  no  incon- 
sistencies  or    repugnandes    between    the    two. 

*  *  *  It  is  not  so  much  a  repeal  by  impli- 
cation as  it  is  that  the  I«gislature  having  made 
a  new  and  complete  expression  ot  its  will  upon 
the  subject  this  last  expression  must  prevail,  and 
whatever  is  excluded  therefrom  must  be  ig- 
nored." 

It  is  provided  by  8ecti<m  1617  of  the  Politi- 
cal Code  with  respect  to  the  powers  and  du- 
ties of  trustees  of  common  sfdtool  districts 
made  applicable  by  section  1074,  subd.  10, 
thereof,  to  boards  of  tmstees  of  union  high 
school  districts,  that  such  school  boards  sball 
have  power: 

"Fifth.  When  directed  by  a  vote  of  their  dis- 
tricts to  build  Bchoolhouses.    *    •    * " 

And  by  subdivision  22  of  section  1617, 
alike  applicable  to  both  boards  that: 

"Before  making  any  contract  for  the  expendi- 
ture of  more  than  two  hundred  dollars  to  publish 
a  notice  calling  for  bids,  stating  the  work  to  be 
doiie  or  materials  or  supplies  to  be  furnished, 
and  the  time  when  and  place  where  bids  shall  be 
opened    [specifying    the    notice    to    be    given], 

*  *  *  and  to  let  sudi  contract  to  the  lowest 
responsible  bidder." 

By  section  1548  of  the  same  Code  It  is  pro- 
vided tbat: 

"It  is  the  duty  of  the  superintendent  of  schools 
of  each  county:  •  ♦  •  Eleventh.  Except  in 
incorporated  cities  having  boards  of  education, 
to  pass  upon  and  approve  or  reject  all  plans  of 
Echoolhouses.  To  enable  them  to  do  so,  all 
boards  of  trustees,  before  adopting  any  plans  of 
school  buildings,  must  submit  the  same  to  the 
county  superintendent  for  his  approvaL" 

All  this  Code  l^lslatlon  was  long  subse- 
quent to  the  act  of  1871-72.  It  must,  of 
course,  be  conceded  tbat  the  express  power 
conferred  on  boards  of  school  trustees  to 
erect  school  buildings  implies  as  a  necessary 
incident  to  that  power  the  right  to  procure 
plans  and  spedflcations.  The  only  question 
is:  Does  the  act  of  1871-72,  calling  for  com- 
petitive bids  on  the  subject,  apply,  notwith- 
standing the  subsequent  legislation  dlscloeed 
in  the  sections  of  the  Political  Code  just  re- 
ferred to? 

An  examination  of  the  provisions  of  the 
act  of  1871-72  shows,  as  we  have  stated,  a 
complete  scheme  for  the  erection  of  all  public 
bulldlngSL  It  had  not  to  do  simply  with  pro- 
curing from  an  architect  by  competitive  bids 
plans  for  the  erection  of  a  proposed  building 
within  the  amount  authorized  by  law  to  be 
expended  therefor,  to  be  stated  in  the  notice 
calling  for  the  submission  of  plans  and  spec- 
ifications; but  its  principal  purpose  was  to 
secure  the  actual  erection  of  the  building 
by  an  architect  submitting  plans  and  speciil- 
caUons  adopted  by  the  board  at  an  amount 
previously  estimated  and  specified  in  the  ad- 
vertisement therefor.  This  is  apparent  from 
the  requirement  of  the  act  that  the  architect, 
when  his  plan  is  adopted  by  the  board,  shall 
execute  a  bond  in  a  sufficient  amount,  condi- 
tioned that  within  60  days  from  the  date  of 
the  bond  and  presentment  to  him  he  would 
enter  Into  a  contract  to  erect  the  building  ac- 


cording to  his  plans  and  esteciflcations  at  the 
price  already  fixed  in  the  advertisement  to 
be  expended  therefor.  The  main  purpose  was 
to  require  the  successful  architect  to  become 
the  contractor.  There  is  nothing  tn  the  act 
requiring  any  Competitive  bids  as  to  the 
amount  for  which  the  contemplated  building 
might  be  erected.  That  amount  was  already 
determined.  The  only  competition  was  as  to 
plans  and  specifications  for  the  purpose  of 
enabling  the  board  to  determine  from  tne 
various  plans  submitted  wblcb  was  the  best 
and  most  satisftictory  building  wbldi  could 
be  built  for  the  money  authorized  to  be  ex- 
pended, niese  proivisions  of  the  act  contem- 
plating this  sole  purpose  could,  of  course^ 
have  no  application  under  the  enactments  of 
the  Code  respecting  the  building  of  school- 
bouses,  because  these  Code  provisions  now 
cast  upon  school  boards  the  mandatory  duty 
of  letting  contracts  to  the  lowest  bidders  for 
the  construction  thereof  and  to  that  extent  it 
cannot  be  que8tloned.but  that  the  Code  enact- 
ments have  had  the  effect  of  superseding 
these  provisions  of  the  act. 

But  it  is  said  by  respondent,  it  it  be  conced- 
ed that  these  paiticnlar  provisions  of  the  act 
as  to  letting  the  contract  for  construction  to 
the  architect  whose  plans  and  specifications 
are  adopted  can  no  longer  apply,  still  that 
section  1  of  the  act  may  still  stand  as  con- 
trolling the  action  of  school  trustees  respect- 
ing plans  for  school  buildings;  that  while 
the  other  sections  ot  the  act  may  have  been 
repealed  or  superseded  by  the  Code  enact- 
ments providing  for  competitive  bidding  In 
the  erection  of  sdiool  buildings,  nevertheless 
the  requirements  of  said  section  1  may  be 
severed  from  them  and  stand  unaffected. 
Under  tills  contention  it  is  claimed  that  by 
the  provisions  of  section  1  of  the  act  boards 
of  school  trustees  are  still  required,  notwith- 
standing the  contract  for  the  buUdlng  of 
schoolhouses  must  be  let  to  the  lowest  bid- 
der, to  advertise  for  competitive  plans  there- 
for. But  we  do  not  think  that  section  1  of 
the  act  can  be  treated  as  severable  from  Its 
other  provisions.  Nor  did  the  Legislature 
contemplate  that  it  should  be.  The  act  was 
Intended  to  provide  a  complete  scheme  for 
the  erection  of  all  public  buildings.  It  was 
not  contemplated  that  these  plans  should  be 
obtained  for  any  other  reason  or  purpose 
than  to  make  the  successfully  competing  ar- 
chitect become  the  contractor  for  the  erection 
of  the  buUding.  The  securing  of  plans  was 
solely  for  that  purpose.  But  this  can  no  lon- 
ger be  accomplished  under  the  act  so  far  as 
3cho<d  buildings  are  concerned.  The  Code 
provisions  requiring  the  school  trustees  to 
call  for  bids  for  constructing  school  buildings 
and  to  let  the  contract  to  the  lowest  bidder 
are  inconsistent  with  the  provisions  of  thfr 
act,  and  this,  in  addition  to  vesting  the  whole 
power  of  approving  or  rejecting  plans  for 
school  buildings  in  the  hands  of  the  county 
superintendent,  provides  ft  new  and  coffiplete 
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scheme  under  wMi^  sodi  tralldlngs  are  to  be 
erected,  wlilcb  la  Inconsistent  wltb  tlie  provi- 
sions and  porpoae  of  tlie  act  of  1871-72  and 
most  be  deemed  to  have  been  intended  by  the 
Leglslatare  to  supersede  it. 
The  Jadgment  appealed  <r<Hn  Is  reversed. 

We  ctmcor:  ANGELLOTTI,  O.  J.;  MSL- 
VIN,  J.;  SLOSS,  J.;  LAWLOB,  J.; 
SHAW,  X 


BLISS  V.  HAMILTON  et  aL     (L.  A.  4800.) 

(Supreme  Court  of  California.-    Oct.  4,  1916. 
Behearinx  Denied  Nov,  1,  1916.) 

1.  Watebs  and  Water  CotrBSBS  4=3226— Isk- 
oatiok  —  isbioation  distbict— fobmatiow 
— Petition— Name— Statute. 

St.  1913,  pp.  785,  786,  an  act  providing 
for  the  fMmatioQ,  management,  and  dissolution 
of  coan^  irrintloii  districts,  provides,  In  sec- 
tion 2,  that  the  petition  for  tne  formation  of 
the  district  shall  contain  the  name  and  the 
boundaries  of  the  proposed  district,  and  sec- 
tion 3  impliedly  raquires  that  sudi  a  district 
in  L.  county  ^aU  be  named  "L  County  Irriga^ 
tion  District  No.  — ."  When  the  petition  for 
the  formation  of  sndi  a  district  was  left  with 
the  clerk  of  the  board  of  supervisors  of  the 
county  for  filing  by  him  with  the  bosrd,  it  did 
not  contain  the  numeral  in  the  name  of  tlio 
district.  After  filing  the  clerk  Inserted  in  lead 
pencil  the  numeral  "3,"  by  which  the  district 
was  designated  in  all  snbiieqneDt  proceedings. 
Following  the  insertion  of  such  number,  and 
on  the  same  day,  Uie  petition  was  presented  to 
the  board.  Eeld,  that  the  procedure  was  re^- 
lar;  the  statute  nowhere  requirinp;  the  filing 
of  the  petition  by  the  (dark  prior  to  its  presenta- 
tion to  the  board. 

2d.  Note.— For  other  cases,  see  Waters  and 
Tater  Courses,  Cent  Dig.  S  817;    Dec   Dig. 
<8=>225.1 


_rEd 
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2.  Watebs  ai»t>  Water  Cottbses  «=»225— Ibri- 

OATION  — IbXIOATION  DISTBIOT— FOBICATIOM 

— Statuik. 

St.  191^  p.  785,  an  act  jproviding  for  the 
formation  of  county  irrigation  districtti,  in 
section  8  provides  that  the  county  supervisors 
shall  fix  a  time  for  hearing  the  petition  for  the 
formation  ot  such  a  district,  and  protests,  "not 
less  than  21  nor  more  than  30  days  after  the 
day  of  presentation."  On  September  8,  1914, 
the  board  by  order  fixed  October  6th  as  the 
time  for  hearing!  a  petition  and  any  protests. 
Of  the  proposed  hearing  the  clerk  pave  notice 
by  posting  and  publication,  as  required  by  the 
act,  but  the  notices  were  defective  in  that  the 
exterior  boundaries  of  the  district  were  not 
correctly  set  forth.  September  23d,  the  board 
reset  the  hearing  of  the  petition,  fixing  October 
13th  therefor,  directing  a  proper  notice  by  the 
clerk,  who  gave  It,  and  the  hearing  duly  took 
place  October  13th.  Held,  that  the  proceedings 
were  vslld.  since,  in  so  far  as  the  statutory  pro- 
vision fixed  the  maximum  time  for  hearing  after 
the  filing  of  the  petition,  it  was  only  to  insure 
a  speedy  hearing  (rf  the  petitioners,  and  was 
directory  only. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
"Water  Courses,  Cent.  Dig.  |  817;  Dec.  Dig. 
<S=>225.] 

3.  Watebs  and  Water  Courses  <8=225— Ibbi- 

OATION  —  I^IOATIOW  DiBTBICT— FOBKATION 

— Statute. 

Under  St  1903,  p.  786,  providing  for  the 
formation,  management,  and  dissolution  of  coun- 
ty irriganon  districts,  and  requiring  that  there 


be  filed  with  a  petition  for  formation  an  un- 
dertaking conditioned  that  the  surety  shall  pay 
the  costs  at  forming  the  district,  if  such  for- 
mation shall  not  be  effected,  where  bond  for  costs 
was  not  filed  until  eight  days  after  presenta- 
tion of  the  petition  to  the  board  of  county  su- 
pervisors, such  tmdertsking  was  "filed  with 
said  petition"  in  the  sense  of  the  statute. 

[Ed.  Note.— For  other  cases,  see  Waters  and 

Water  Courses,  Cent  Dig.  {  317;  Dec.  Dig. 
«=>226.1 

4.  Watebs  and  Water  Coubbeb  i8=3225— Ibbi- 

OATION— IRBIOATION  DISTRICT  —  FORMATION 

— Dibbbqabd  of  Protest — Statute. 

Under  St  1918,  p.  785,  providing  for  the 
formation  of  irrigation  districts,  and  in  section 
4,  limiting  the  right  to  file  a  protest  to  a  time 
"at  or  before  the  time  set  for  the  hearing  of 
the  petition,"  and  providing  that  "at  the  ex- 
piration of  the  time  within  wbidi  protests  may 
be  filed,  if  none  be  filed,"  the  board  must  pro- 
ceed as  though  no  protests  had  been  filed,  where 
the  county  board  of  supervisors  set  a  hearing 
of  a  petition  for  the  fonnation  of  a  district 
at  10  a.  m.,  October  13,  1914,  such  hoard  was 
authorized  to  disregard  protests  attempted  to  be 
filed  on  that  date  at  10:30  a.  m.  and  11:20 
a.  m. 

[Ed.  Note. — For  other  cases,  see  Wsters  and 
Water  Courses,  Cent  Dig.  {  317;  Dec  Dig. 
«=»226.] 

6.  Waters  and  Wateb  Courses  €=9225— Irri- 
gation—Ibbiqation  District  —  Formation 
— Descbiption  of  Impbovembst— Statute. 
Under  St  1913,  p.  785,  providing  for  the 
formation,  management  and  dissolution  of  coun- 
ty irrigation  districts,  and  providing  that  the 
petition  for  the  organization  of  such  district 
shall  contain  a  general  description  of  the  im- 
provement desirea,  where  such  a  petition  stated 
that  the  improvement  desired  would  consist  of 
the  construction  and  laying  of  pipes  and  con- 
duits, "all  of  which,  with  the  locations  and  di- 
mensions thereof,  are  shown  upon  the  map  here- 
to attached  as  Exhibit  A,  and  it  is  proposed  and 
intended  that  said  conduits  and  pipes  shall  be 
used  for  the  purpose  of  taking  water  from  cer- 
tain main  conduits  and  pipes  constructed  by  the 
city  of  L.,  and  distribute  the  said  waters  to  the 
said  lands  contained  in  the  said  proposed  li. 
county  irrigation  district  and  supplying  the  in- 
habitants thereof  with  water,"  the  estimated  cost 
of  the  improvement  being  further  stated,  and  the 
map,  plans,  and  specifications  attached  to  the  pe- 
tition fully  complying  with  the  act  such  peti- 
tion contained  a  sufficient  description  of  the  pro- 
posed improvement 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  g  317;  Dec.  Dig. 
iS=225.] 

&  Statutes  *=»77  —  Spkoial  Laws— "Elec- 
tion"- Irrigation  Distbict  —  Formation. 
Const,  art  4,  f  26,  subd.  11,  prohibits  the 
passage  by  the  Legislature  of  local  or  special 
laws  ux  regard  to  the  conducting  of  elections  or 
the  designation  of  places  of  voting.  St  1913, 
p.  785,  provides  for  the  formation,  management, 
and  dissolution  of  county  irrigation  districts, 
and  provides  for  certain  elections,  such  as  the 
submission  to  the  qualified  electors  of  a  county 
of  the  proposition  of  forming  a  district  and  in- 
curring debt  by  the  issuance  of  bonds.  HeM, 
that  tne  statute  was  not  unconstitutional  as 
violating  the  provision  regarding  elections,  since 
the  "elections  referred  to  In  the  constitution&l 
provision  are  the  ordinary  elections  held  to 
choose  civil  officers  of  the  stats  or  ite  local  snb- 
divisions. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  SS  79-82;    Dec.  Dig.  <S=»77. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Elect.] 
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7.  Watbbb  ahd  Wai«k  CSoursks  «=»216— Ibri- 
gation  —  ibsioation  distbiot  —  statute 

ADTHOBIZINQ    FOBUATION  —  CONSXITOTION- 

AUTT. 

Const,  art  11,  t  18,  provides  that  no  coun- 
ty, city,  town,  township,  board  of  education,  or 
suliool  district  riiaU  incur  indebtedness  or  lia- 
bility in  any  manner  or  for  any  purpose  exceed- 
ing in  one  year  the  income  in  revenue  for  such 
year,  without  the  assent  of  two-tliirds  of  the 
qualified  electors  at  an  election  held  for  the 
purpose.  St.  1913,  p.  785,  provides  for  the 
formation,  management,  and  dissolution  of  coun- 
ty irrigation  districts,  and  for  the  issuance  of 
bonds  by  a  majority  vote.  Seld.  that  tlie  con- 
stitutional provision  has  no  application  to  the 
statute,  since  it  is  limited  in  ai^lication  to 
the  municipal  corporations  which  it  names,  and 
cannot  be  extended  to  other  public  corporations. 

[Ed.  Note.— For  other  case%  see  Waters  and 
Water  Courses,  Oait  Dig.  |  305;  Doc.  Dig.  <8=> 
216.] 

8.  Watebb  and  Wateb  Goubsks  «=>21S— Ibbi- 
oation  —  ibbioation  district  —  statute 
authobizimo    forlfation  —  constitutior- 

AUTT. 

St.  1913,  p.  786,  providing  for  the  forma- 
tion, management,  and  dissolution  of  county 
irrigation  districts,  is  not  unconstitutional  as 
imposing  a  tax  to  pay  for  irrigation  improve- 
ments on  all  property  within  a  county  irrigation 
district,  irrespective  of  the  benefits  coiuerred 
by  the  improvement. 

[Kd.  Note.— For  other  coses,  see  Waters  and 
W  Hter  Courses,  Cent.  Dig.  I  806:  Dec.  Dig.  «s» 
210.]  -»  •        .  •• 

In  Bank.  Application  for  mandamus  by 
Lewis  E.  Bliss  against  Jolin  J.  Hamilton  and 
others.    Writ  to  Issue. 

W.  B.  Mathews  and  W.  H.  Wadsworth, 
both  of  Los  Angeles,  for  petitioner.  A  J. 
HIU,  Chas.  B.  Haas,  and  Edward  T.  Bishop, 
all  of  Los  Angeles,  for  respondents. 

ANGBLLOTTI,  C.  J.  This  is  an  applica- 
tion for  a  writ  of  mandate  requiring  and 
commanding  the  respondents,  who  constitute 
the  lx>ard  of  supervisors  of  Los  Angeles  coun- 
ty, to  talie  certain  proceedings  relative  to  the 
Issuance  of  bonds  of  the  Los  Angeles  County 
Irrigation  District  No.  3,  in  accordance  with 
the  provisions  of  an  act  entitled — 

"An  act  to  provide  for  the  formation,  manage- 
ment and  dissolution  of  county  irrigation 
districts;  for  supplying  tlie  inhabitants 
thereof  with  water;  for  levying  and  col- 
lecting taxes  on  property  in  such  districts; 
and  for  the  issuance  of  county  irrigation  dis- 
trict ixmds  and  the  pa/ment  thereof,"  ap- 
proved June  18,  1913.    St  1913,  p.  195. 

An  alternattve  writ  of  mandate  was  la- 
sued,  and  the  matter  haa  been  submitted  for 
decision  upon  the  pleadings  and  upon  an 
agreed  statement  of  facts. 

The  act  referred  to  substantially  provides 
for  the  formation  of  districts  for  the  purpoae 
of  obtaining  for  a  district  so  formed  a  spe- 
cific Improvement  for  the  purpose  of  supply- 
ing the  inhabitants  of  the  district  with  wa- 
ter, the  moneys  necessary  therefor  to  be  ob- 
tained by  the  sale  of  bonds  of  such  district, 
which,  with  accruing  Interest,  are  to  be  paid 
by  means  of  taxes  levied  annually  by  the  su- 
pervisors on  the  taxable  property  of  sach 


district  Any  portion  of  a  connly  containing 
imlncorporBted  territory  or  containing  tiie 
whole  or  any  portion  of  one  or  more  Incor- 
porated cities  and  contiguous  unincorporated 
territory,  and  not  included  In  a  county  Irri- 
gation district,  may  be  formed  Into  sucli  a 
district  For  the  formation  of  such  a  dis- 
trict It  la  essential  that  a  petition  therefor 
be  presented  to  the  board  of  supervisors  of 
the  county  in  which  It  is  located,  signed  by 
not  less  than  50  freeholders  resident  within 
the  proposed  district  The  law  requires  that 
this  petition  shall  contain  the  name  and 
boundaries  of  the  proposed  district;  a  gener- 
al description'  of  the  improvement  desired, 
which  may  embrace  the  acquisition  or  con- 
struction of  waterworlu,  structures,  and  ap- 
pliances, and  the  acquisition  In  any  way,  of 
lands,  rights  of  way,  water,  water  rights, 
and  water  service  necessary  or  convenient 
for  such  purposes;  an  estimate  of  the  cost 
of  the  proposed  improvement  and  of  the 
Incidental  expenses;  and  a  request  that  an 
election  be  called  "for  the  purpose  of  sub- 
mitting to  the  qualified  voters  thereof  the 
proposition  of  forming  such  district  and  In- 
curring Indebtedness  by  the  Issuance  of 
bonds  of  such  district  to  pay  the  cost  and  ex- 
penses of  the  proposed  Improvement"  The 
petition  must  be  accompanied  by  a  map 
showing  the  exterior  boundaries  of  the  pro- 
posed district  and  plans  and  specifications  of 
the  proposed  Improvement  "There  shall  al- 
so be  filed  with  such  petition  a  good  and  suf- 
ficient undertaking,  to  be  approved  by  the 
board  of  supervisors,  in  double  the  amount 
of  the  probable  cost  of  forming  such  district, 
conditioned  that  the  sureties  shall  pay  such 
cost,  in  case  the  formation  of  such  district 
shall  not  be  effected."  The  petition  "must 
be  presented  at  a  regular  meeting"  of  the 
board  of  supervisors,  "and  the  board  shall 
thereupon  fix  a  time  for  hearing  the  same, 
and  protests  of  Interested  parties,  not  less 
tlian  twenty-one  nor  more  than  thirty  days 
after  the  date  of  presentation  thereof."  The 
clerk  must  then  give  notice  of  the  filing  and 
hearing  of  such  petition  both  by  posting  and 
by  publication,  the  posted  notices  to  be  In 
three  of  the  most' public  places  in  the  dis- 
trict Each  notice  must  be  headed  "Notice 
of  the  Formation  of County  Irriga- 
tion District  Na  "  (stating  name  of 

county  and  number  of  district)  In  letters  not 
less  than  one  Inch  in  length  and  must  state 
In  effect  the  date  of  the  filing  of  the  peti- 
tion, the  date  and  hour  for  hearing  of  the  pe- 
tition and  protests,  briefly  describe  the  pro- 
posed Improvements,  8i)ecify  the  exterior 
boundaries  of  the  district,  and  refer  to  the 
petition,  map  and  plans  and  specifications 
for  further  particulars.  The  published  no- 
tice must  be  one  similar  In  substance,  and  It 
must  l>e  published  at  least  once  a  week  for 
two  consecutive  weeks  in  a  newspaper  of 
general  circulation,  printed  and  published  In 
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tbe  connty  and  designated  by  tbe  board  of 
supervisors.  Tbe  posting  must  be  at  least  10 
days  before  tbe  date  set  for  hearing  of  tbe. 
petition.  Any  jterson  interested  may  file  a 
«'dtten  protest  setting  fortb  bis  objection 
"with  tbe  clerk  of  said  board  at  or  before 
tbe  time  set  for  the  hearing  of  said  petition." 
Tbe  clerk  must  indorse  on  each  protest  the 
date  of  its  reception  by  him.  The  board 
shall  bear  the  petition  and  protests  at  the 
time  appointed,  or  at  any  time  to  which  the 
bearing  may  be  adjourned,  and  pass  upon 
tbe  same,  and  its  decision  shall  be  final  and 
conclusive.  Tbe  act  provides  that  the  objec- 
tions may  go  either  to  the  formation  of  the 
district,  or  its  extent,  or  to  the  proposed  im- 
provement, or  to  the  inclusion  of  the  proper- 
ty of  the  objector  in  said  district,  and  the 
board  is  authorized  in  determining  protests 
to  make  changes  in  the  boundaries  of  the 
proposed  district  "At  the  expiration  of  the 
time  within  which  protests  may  be  filed,  If 
none  be  filed,  or  if  protests  be  filed  and,  after 
bearing  be  denied,  *  •  •  then  said  board 
shall  be  deemed  to  have  acquired  Jurisdic- 
tion to  further  proceed  in  accordance  with 
the  provisions  of  the  act"  Such  Jurisdiction 
having  been  acquired  the  board  must,  by 
ordinance  or  resolution,  provide  for  a  spe- 
cial election  in  the  proposed  district  and 
the  submission  to  the  qualified  electors  there- 
of "of  the  proposition  of  forming  such  dis- 
trict and  incurring  a  debt  by  tbe  issuance  of 
bonda  of  such  district  for  the  purposes  set 
forth  In  said  petition-"  "For  the  purposes 
of  said  election,  the  board  of  supervisors 
shall,  in  said  ordinance  or  resolution,  estab- 
lish one  or  more  precincts  •  •  •  desig- 
nate a  polling  place,  and  appoint  one  inspec- 
tor, one  Jndge  and  one  clerk  for  each  such 
precinct  In  all  particulars  not  recited  In 
snob  ordinance  or  resolution,  such  election 
shall  be  held  as  provided  by  law  for  holding 
general  elections  in  such  county.  •  •  • 
If  at  saCh  election  a  majority  of  the  votes 
cast  are  in  favor  of  the  formation  of  snch 
dtstrlot  and  the  incurring  of  such  bonded  in- 
debtedness, then  the  board  of  supervisors 
sball  enter  an  order  to  that  effect  upon  its 
minutes,  declaring  said  district  formed,  and 
said  board  shall  thereupon  be  authorized  and 
empowered  to  issue  the  bonds  of  said  dis- 
trict for  the  amount  provided  for  in  such 
proceedings,  payable  out  of  funds  of  such 
district  to  be  provided  as  in  this  act  prescrib- 
ed." Tbe  board  of  superrlsors  shall,  subject 
to  tbe  provisions  of  the  act  prescribe  tbe 
form  of  bonds  and  of  the  interest  coupons. 
The  bonds  are  to  be  signed  by  the  chairman 
of  tbe  board  of  anpervlsora.  Tbe  board  of 
supervisors  may  issue  and  sell  the  bonds  of 
tbe  district  authorized  as  alwve  provided,  at 
Dot  leas  than  par  value,  the  proceeds  of  the 
sale  to  be  placed  in  the  county  treasury 
to  tbe  credit  of  the  district  fund  and  applied 
exclusively  to  the  purposes  and  objects  men- 
tioned in  the  ordinance  or  resolution  order- 
ing tbe  holding  of  the  bond  election.  Each 
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year  the  t>oard  of  supervisors  must  levy  a 
tax  upon  the  taxable  property  in  such  dis- 
trict suiScient  to  pay  the  Interest  on  the 
bonds  for  that  year  and  such  portion  of  tbe 
principal  thereof  as  is  to  become  due.  This 
tax  must  be  levied  and  collected  in  the  same 
manner  as  the  general  tax  levy  for  county 
purposes,  and  when  collected  shall  be  paid 
into  the  county  treasury  and  used  only  for 
the  payment  of  tbe  principal  and  interest  on 
said  bonda  The  construction  of  the  im- 
provement and  the  maintenance,  operation, 
etc.,  of  the  district  are  to  be  in  tbe  Iiands 
of  the  board  of  supervisors,  who,  for  the  pur- 
pose of  maintenance,  operation,  eta,  may 
levy  a  special  tax  annually  on  the  taxable 
property  of  such  district  The  title  of  all 
property  acquired  for  a  county  irrigation  dis- 
trict is  vested  in  the  county,  unless  "all  of 
the  territory  in  such  county  irrigation  dis- 
trict shall  be  annexed  to  or  otherwise  includ- 
ed within  any  municipal  corporation  owning 
works  for  supplying  the  inhabitants  thereof 
with  water,"  in  which  case  the  district  shall 
be  deemed  dissolved  and  the  property  shall 
become  the  property  of  such  municipal  cor- 
poration. 

Under  this  act  proceedings  were  had  lo<^- 
ing  to  the  organization  of  the  district  and 
incurring  a  debt  by  the  Issuance  of  bonds  in 
tbe  sum  of  $2,606,000  and  an  election  was 
had  in  said  district  at  which  election  a  ma- 
jority of  the  votes  cast  were  in  favor  of  tbe 
formatiwi  of  said  district  and  the  incurring 
of  said  indebtedness,  and  on  November  16. 
1014,  the  board  of  supervisors  duly  made 
and  gave  Its  order  to  that  effect  declaring 
said  county  Irrigation  district  to  be  formed 
and  said  indebtedness  authorized.  At  this 
point  the  board  of  supervisors  declined  to 
proceed  farther  under  said  act  and  in  particu- 
lar has  declined  to  make  any  order  prescrib- 
ing the  form  of  the  bonds  and  interest  cou- 
pons as  required  by  sectjon  7  of  the  act  or 
to  take  any  of  the  necessary  steps  essential 
to  the  issuance  of  said  bonds. 

It  is  claimed  by  the  respondents  that  by 
reason  of  certain  defects  in  the  procedure, 
the  board  of  supervisors  never  acquired  Juris- 
diction to  submit  the  question  of  organization 
and  indebtedness  to  ttie  electors  of  the  dis- 
trict 

[1].  A.  It  iB  urged  first  that  the  petition 
required  to  be  presented  to  the  board  of  super- 
visors at  a  regular  meeting  (sections  2  and  3, 
Act)  did  not  contain  tbe  name  of  tbe  pro- 
posed county  irrigation  district  Section 
2  of  the  act  provides  that  the  petition  for  the 
formation  of  the  district  shall  contain,  among 
other  things,  "the  name  and  boundaries  of 
the  pr(4>osed  county  irrigation  district"  otc. 
The  act  impliedly  requires  that  such  a-  dis- 
trict in  Los  Angeles  county  shall  be  named 
"Los  Angeles  County  Irrigation  District 
Number  (  ),"  with  the  number  designat- 

ed by  tbe  insertion  of  a  numeraL  Section  3. 
The  Idea  apparently  .was  .that  .the  vatjous 
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districts  In  any  county  should  be  numbered 
in  sequence,  commencing  with  the  number 
L  When  the  petition  in  tlUa  case  was  left 
with  the  clerk  of  the  board  of  supervisors 
on  September  8,  1914,  it  did  not  contain  the 
numeral  "3"  in  the  designation  of  the  name 
of  the  district,  the  statement  as  to  name  be- 
ing as  follows:  "First,  that  the  name  of  said 
county  irrigation  district  to  be  benefited  by 
the  proposed  improvement  shall  be  'Iios  Ange- 
les County  Irrigation  District  Number 
(  ).' "    The  clerk  filed  this  petition,  and 

after  such  filing  inserted  in  lead  pencil  the 
numeral  "3"  making  the  name  read  "Los  An- 
geles County  Irrigation  District  Number  3," 
by  wtiich  name  the  district  was  designated 
in  all  subsequent  proceedings.  Subsequent 
to  the  Insertion  of  such  number  and  on  the 
same  day,  September  8, 1914,  the  petition  was 
"presented"  to  the  board.  When  so  presented 
to  the  board  it  thus  appears  that  it  did  con- 
tain the  name  in  full  of  the  proposed  district. 
Under  all  the  circumstances  we  think  that  the 
claim  is  so  exceedingly  technical  as  hardly 
to  merit  discussion.  The  statute  nowhere 
appears  to  require  a  filing  of  the  petition  by 
the  clerk,  prior  to  the  presentation  of  the 
petition  to  the  board.  When  presented  to 
the  board  In  this  case  the  petition  was  in 
proi>er  form  in  so  far  as  this  requirement 
was  concerned.  Under  the  circumstances 
we  must  assume  that  the  clerk  was  author- 
ized by  those  leaving  the  petition  with  him 
for  presentation  to  complete  the  statement 
as  to  name  by  the  insertion  of  a  proper  num- 
ber. Both  literally  and  substantially  the  peti- 
tion was  in  this  respect,  when  presented  to 
the  board,  in  full  compliance  with  the  law. 

[2,  3]  B.  No  bond  for  costs  was  filed  un- 
tU  September  16, 1914,  the  eighth  day  after  the 
presentation  of  the  petition.  As  we  have 
seen,  the  statute  provides  that  such  under- 
taking shall  be  filed  "vrith  said  petition."  On 
September  8, 1914,  the  board  by  order  fixed 
October  5, 1914,  as  the  time,  and  the  chambers 
of  the  board  as  the  place,  for  the  hearing  of 
the  petition  and  of  any  protests.  Of  this  pro- 
posed I^earing  the  clerk  had  proceeded  to  give 
notice  by  posting  and  publication.  But  the 
notices  given  were  defective  in  that  the  ex- 
terior boundaries  of  the  district  were  not  cor- 
rectly set  forth  therein.  On  September  16, 
1914,  a  proper  undertaking  for  costs  was  filed. 
On  September  23,  1914,  the  board,  by  order 
duly  made,  reset  the  hearing  of  the  petition, 
and  fixed  October  13,  1914,  at  the  hour  of  10 
o'clock  a.  m.  at  the  meeting  place  of  the  board 
as  the  time  and  place  for  hearing,  and  direct- 
ed proper  notice  to  be  given  by  the  clerk. 
Proper  notice  was  given  by  the  derk,  and 
the  hearing  was  had  on  said  October  18, 
1914. 

We  can  see  no  force  in  the  claim  of  re- 
spondents that  the  board  did  not  have  the 
power,  ascertaining  that  the  notice  already 
given  by  the  clerk  was  absolutely  Ineffectual 
as  a  notice,  by  reason  of  its  failure  to  cor- 


rectly specify  the  exterior  boundaries  of  the 
district,  to  practically  vacate  the  proceedings 
had  theretofore  and  fix  another  time  for  hear- 
ing and  protests.     A  consideration   of  the 
provisions  of  section  3  of  the  act  indicates 
that    the   important    and    substantial   thing 
is  that  the  time  set  for  hearing  petition  and 
protests  shall  be  not  less  than  21  days  from 
the  making  of  the  order  for  hearing.    This 
is  to-  insure  sufficient  opportunity  to  persons 
interested   to  present  their   objections.     In 
so  far  as  this  requirement  Is  concerned  as 
well  as  the  requirements  as  to  the  notice  to 
be  given,  the  provisions  of  section  3  are  un- 
questionably    substantial     and    mandatory, 
and  must  be  compiled  with.    It  Is  true  the 
section  in  terms  provides  that  the  board  shall 
fix  a  time  for  hearing  the  petition  and  pro- 
tests "not  less  than  twenty-one  nor  more 
than  thirty  days  after  the  date  of  presen- 
tation thereof,"  but  in  so  far  as  the  provision 
fixes  the  maximum  time  it  was  for  the  pur- 
pose of  insuring  a  speedy  hearing  to  the 
petitioners,  and  we  regard  it  as  directory 
only.    See  Wheeler  v.  Herbert,  152  Cal.  211, 
92  Paa  353.    It  would  not  be  In  accordance 
with  reason  to  hold  that  it  was  contemplated 
by  the  f  ramers  of  the  act  that,  the  proceed- 
ings should  absolutely  die  because  of  tbe 
fact  that  the  board  bad  neglected  to  make 
an  order  for  the  bearing  of  the  petition  at 
such  time  as  to  make  it  possible  to  have  the 
hearing  within  30  days  of  the  date  of  the 
presentation  of  the  petition.     At   least   21 
days  must  elai>se  between  the  making  of  the 
order  for  the  hearing  and  the  time  set  for 
such  hearing.    In  the  case  at  bar  the  board 
very  properly  regarded  everything  that  had 
gone  before  as  iu^ectuai  for  any  purpose 
by  reason  of  the  mistake  in  the  notice  given 
by   the  clerk   and  the  Impossibility   of   the 
giving  of  a  sufficient  notice  prior  to  the  time 
originally  fixed  for  the  hearing,  namely,  Oc- 
tober 5,   1914,  and   therefore,   substantially 
treating  the  petition  as  presented  to  them 
for  further  action  on  September  22,  1914,  duly 
made  an  order  fixing  October  13,  1914,   at 
10  o'clock  a.  m.,  for  the  hearing,  the  time 
so  fixed  being  not  less  than  21  not  more  than 
30  days  from  said  September  22,  1914.    The 
bearing  of  the  petition  and  protests,  by  rea- 
son of  the  mistake  In  the  notice,  could  not 
have  been  legally  had  <m  the  date  first  no- 
ticed, October  5,  1914,  and  it  was  absolutely 
necessary  that  a  new  date  should  be  set  and 
new  notice  given  before  any  hearing  could 
legally  be  had.     At  the  time  the  <x^er   of 
September  22,  1914,  was  made,  the  under- 
taking for  costs  had  been  filed.    We  think 
It  clear  that,  even  if  we  assumed  the  filing 
of  such  an  undertaking  for  costs  to  be  juris- 
dictional,  the  undertaking  here  filed   may 
be  said  to  have  been  filed  "with  said  petition" 
in  the  sense  of  the  statute. 

[4]  C.  As  we  have  seen,  the  act  maked  pro- 
vision for  the  filing  of  protests,  and  action 
thereon  by  the  board.    Section  4.    The  rtgnt 
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to  file  a  protest  la,  however,  by  the  terms 
of  the  act  limited  to  a  time  "at  or  before 
the  tbne  set  for  the  hearing  of  said  petition," 
asd  "at  the  expiration  of  the  time  within 
which  protests  may  be  filed.  If  none  be  filed" 
the  board  must  proceed  as  though  no  protests 
had  been  filed.  No  protest  of  any  kind  was 
filed  with  the  clerk  of  the  board  of  superrl- 
gors  at  or  before  10  o'clock  a.  m.  of  October 
13,  1914,  the  time  set  for  the  hearing.  Cer- 
tain protests  were  attempted  to  be  filed  there- 
in, to  wit,  one  at  10:30  a.  m.  of  October  13, 
1914,  and  another  at  11:20  a.  m.  of  October 
13, 1914.  The  board  of  supervisors  absolutely 
disregarded  said  protests,  and  each  of  them, 
having  never  either  sustained  or  overruled 
the  same,  and  In  so  doing  It  must  be  held 
that  they  were  fully  authorized  by  the  terms 
of  the  act 

[t]  D.  We  are  unable  to  understand  the 
theory  of  respondents  in  their  claim  that  the 
petition  for  the  organization  of  the  district 
did  not  contain  a  sufficient  description  of  the 
proposed  Improvement.  The  act  requires 
that  the  petition  shall  contain  a  general  de- 
scription of  the  Improvement  desired,  and 
that  the  petition  must  be  accompanied  by  a 
map  showing  the  exterior  boundaries  of  the 
proposed  district,  and  "plans  and  spedflca- 
tlons  of  the  prc^osed  imiwovement"  The 
petition  stated  that  the  Improvement  de- 
sired— 

"will  consist  of  the  constrnctlon  and  laying  of 
certain  conduits,  and  pipes,  all  of  wbich,  with 
the  locations  and  dimoiaions  thereof,  are  shown 
upon  the  map  hereto  attached  as  Exhibit  A,  and 
it  is  proposed  and  intended  that  said  conduits 
and  pipes  shall  be  used  for  the  purpose  of  tak- 
ing water  from  certain  main  conduits  and  pipes 
constructed  by  the  city  of  Ixw  Angeles,  and  to 
distribute  the  said  water  to  the  lands  contained 
in  said  proposed  Ixw  Angeles  County  Irriga- 
tion District  No.  3,  and  supplying  the  inhal>- 
itants  thereof  with  water." 

It  was  further  stated: 

"That  the  estimated  cost  of  the  proposed  im- 
provement is  $2,555,104  and  of  the  incidental 
expenses  in  connection  therewith  $50,806." 

We  have  examined  the  map,  plans,  and 
specifications  attached  to  the  petition,  and 
are  of  the  opinion  that  they  fully  comply 
with  the  requirements  of  t^e  act.  It  is 
shown  thereby  that  the  pipes  are  to  be  con- 
stmcted  of  steel  of  certain  dimensions  and 
thickness,  and  sketches  on  the  map  suffl- 
denCiy  show,  for  all  the  pui-poses  of  the  pe- 
tition, the  material  of  which  the  conduits 
were  to  be  constructed.  Schwlesau  v.  Mahon, 
128  CaL  114,  60  Pac.  683,  refers  to  an  entire- 
ly different  subject-matter,  and  Is  in  no  way 
in  point. 

What  we  have  said  sufficiently  disposes, 
we  think,  of  the  technical  objections  to  the 
ptx)cedure  in  this  matter. 

[I]  It  is  (daimed  that  the  act  of  June  18, 
1913,  is  violative  of  certain  provisions  of  our 
Constitution  prohibiting  the  passage  by  the 
legislature  of  local  or  special  laws  In  regard 
to  the  conducting  of  elections  or  the  designa- 
tion of  places  of  votlus.    Subdivision  U,  { 


25,  art  4.  A  sufficient  answer  to  all  that  Is 
said  in  this  behalf  is  to  be  found  in  Wheeler 
V.  Herbert,  152  Cal.  at  page  231,  92  Pac.  353, 
where  it  is  held  that  the  elections  referred 
to  in  this  provision  of  the  Constitution  are 
the  ordinary  elections  held  to  choose  civil  offi- 
cers of  the  state  or  of  its  local  subdivisions, 
and  that  the  provision  of  the  Constitution 
has  no  application  to  such  elections  as  those 
provided  for  by  the  county  Irrigation  district 
act  We  might  further  say  that  we  can  see 
no  good  ground  for  regarding  the  provisions 
of  the  county  Irrigation  district  act  relative 
to  the  elections  to  be  held  thereunder,  as  be- 
ing in  any  way  special  or  local  legislation 
within  the  purview  of  our  constitutional 
provision,  but  what  we  have  already  said  la 
sufficient  answer  to  the  objection  of  respond- 
ents. 

[7]  It  Is  further  claimed  that  the  act  Is 
violative  of  section  18,  art  11,  of  our  Con- 
stitution, in  that  It  provides  for  the  Issuance 
of  bonds  by  a  majority  vote  rather  than  by 
a  two-thirds  vote.  Section  18,  art  11,  of 
the  Constitution  provides: 

"No  county,  city,  town,  township,  board  of 
education,  or  school  district,  shall  incur  any 
indebtedness  or  liability  in  any  manner  or  for 
any  purpose  exceeding  in  any  year  the  income 
and  revenue  provided  for  such  year,  without 
the  assent  of  two-thirds  of  the  qualified  electors 
thereof,  voting  at  an  election  to  be  held  for  that 
purpose,"  etc. 

This  prohibition  in  the  Constitution  has 
heretofore  been  strictly  construed  as  limited 
to  the  corporations  named  therein,  namely, 
county,  city,  town,  township,  board  of  educa- 
tion, or  school  district  and  it  has  been  said 
that  under  familiar  rules  of  construction,  the 
provision  cannot  be  extended  to  any  other 
pabUc  corporation.  This  was  held  in  Re 
Madera  Irrigation  District  02  Cal.  296,  at 
page  342,  28  Pac.  272,  076,  14  L.  R.  A.  75S, 
27  Am.  St  Rep.  106,  the  case  involving  the 
question  of  the  validity  of  certain  bonds  of 
an  irrigation  district  organized  under  the 
act  of  March  7,  1887,  that  act  providing,  as 
does  this,  for  the  issuance  of  bonds  if  a  ma- 
jority of  the  votes  cast  were  in  favor  there- 
of. The  same  objection  was  there  made  as 
is  macle  here,  and  it  was  held  that  the  provi- 
sion of  the  Constitution  in  question  has  no 
application  to  such  a  district.  The  bonds 
provided  for  by  the  county  Irrigation  district 
act  of  June  13,  1913,  are  In  no  sense  an  in- 
debtedness of  tiiie  county  In  which  the  Irriga- 
tion district  is  situated,  or  of  any  of  the  sub- 
divisions or  districts  in  said  county  which 
are  specified  in  the  constitutional  provision. 
The  Legislature  has  simply  provided  for  the 
creation  of  a  taxing  district  for  the  pur- 
pose of  paying  the  coat  of  the  construction 
and  maintenance  of  an  improvement  that  will 
be  for  the  special  benefit  of  the  Inhabitants 
of  that  district  They  have  full  power  in 
that  regard  except  In  so  far  as  that  power 
is  limited  by  provisions  of  our  state  and  fed- 
eral Constitutions.  We  think  It  Is  clear, 
especially  in  view  of  what  is  said  In  Re  Ma- 
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dera  Irrigation  District,  snpra,  that  section 
18,  art  11,  of  the  Constitution  has  no  ap- 
plication in  such  case. 

[»]  Finally  it  Is  urged  that  the  act  of  June 
13,  1913,  is  unconstitutional  because.  It  Is 
said,  the  tax  is  to  be  Imposed  on  all  property 
within  the  district,  irrespective  of  the  ben- 
efits conferred  by  the  improvement.  In  view 
of  the  many  decisions  of  this  court  as  to  the 
power  of  the  Legislature  in  such  matters  as 
these,  especially  the  decision  in  Re  Madera 
Irrigation  District,  supra,  we  see  no  force  in 
this  claim. 

We  see  no  reason  to  doubt  the  validity 
of  the  act  of  June  13, 1013,  here  Involved,  or 
the  validity  of  any  of  the  proceedings  had 
thereunder  in  the  matter  of  the  Los  Angeles 
County  Irrigation  District  No.  3.  It  follows 
that  it  is  the  manifest  duty  of  the  board  of 
supervisors  of  Los  Angeles  county  to  pro- 
ceed to  issue  the  bonds  of  the  district  In  the 
manner  provided  by  the  coimty  irrigation 
district  act. 

Let  a  peremptory  writ  of  mandate  issue, 
requiring  the  board  of  supervisors  of  Los 
Angeles  county  to  take  such  action  In  regard 
to  the  issuance  of  said  bonds  as  is  required 
by  the  provisions  of  the  act  of  June  13,  1913, 
relative  to  the  formation,  management,  and 
dissolution  of  county  irrigation  districts,  etc. 

We  concur:  SHAW,  J.;  MELVIN,  J.; 
SLOSS,  X:   LORIGAN,  J.;    LAWLOR,  J. 


TTTRNEB  ft  DAHNKEN  v.  BATTER. 
(Civ.  1527.) 

(District  Court  of  Appeal,  First  District,  Cal- 
ifornia.   Aug.  26,  1915.    Rehearing  Denied 
by  Supreme  Court   Oct   25,   1915.) 

1.  Apfeai.  and  Ebbob  ®=3l040  —  Habuuss 
Erbob— Ruling  on  Dejtubbeb. 

Where  demurrer  to  a  complaint  is  over- 
ruled and  the  complaint  is  subsequently  amend- 
ed, and,  as  amended,  is  not  subject  to  demurrer, 
the  error,  if  any,  in  overruling  the  demurrer 
was  harmless. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Oent  Dig.  !S  408»-41C«5 ; '  Dec.  Dig.  «=» 
lOiO.] 

2.  Pij:adino  $=s>248  —  Auendioeitt  —  New 
Cacsb  of  Action— Cohtkaot  and  QtTANTUii: 
Mebuit. 

Where  the  complaint  for  services  at  a  con- 
tract price  is  amended  merely  by  reduction  in 
amonnt  demanded  to  the  reasonable  value  of 
the  services  rendered,  the  amended  complaint 
does  not  state  a  new  cause  of  action,  since  the 
change  of  counts  from  one  of  express  contract 
to  one  in  quantum  meruit  does  not  of  itself 
substitute  a  new  cause. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  S§  686.  687,  68*^706,  708%,  700; 
Dec.  Dig.  «=>248.] 

3.  Afpeai,  and  Ebbob  «=>671— Recobd  on 
Appeal— Contents. 

Where  appeal  is  taken  on  a  judgment  roll 
alone,  findings  of  the  court  as  to  the  facts  are 
conclusive. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  2867-2872 ;  Dec.  Dig.  <S=» 
671.] 


4.  Contracts  ®=»165 — Constbuction— OBAii 

AND  Wbitten  Contracts. 

Where  plaintiff  orally  agreed  to  supply 
defendant  with  moving  picture  films  for  an  in- 
definite time  in  consideration  of  certain  weekly 
payments,  and  began  to  do  so,  and  later,  at  de- 
fendant's request  put  the  agreement  into  writ- 
ing, except  that  the  time  was  limited  to  one 
year,  the  two  agreements  were,  in  substance,  but 
one,  so  that  plaintiff  was  justified  in  discontin- 
uing service  for  a  failare  to  make  the  weekly 
payments  which  became  due  before  the  writing 
was  made. 

[Ed.  Note. — For  other  cases,  see  CJontracts, 
Dec.  Dig.  <©=»105.] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  Geo.  B.  Crotbeis, 
Judge. 

Action  by  Turner  &  Dahnken,  a  corpora- 
tion, against  Joseph  Bauer.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Henry  B.  Lister,  of  San  Francisco,  for  ap- 
pellant Joseph  C.  Meyerstein  and  Asber, 
Meyerstein  &  McNutt;  all  of  San  Francisco, 
for  Kspondent 

RICHARDS,  3.  This  is  an  appeal  by  the 
defendant  from  a  judgment  in  favor  of  the 
plaintiff,  and  is  taken  upon  the  judgment 
roll  alone. 

[1]  The  appellant  contends  that  the  court 
erred  In  overruling  his  demurrer  to  the  plain- 
tiff's original  complaint  The  record  disclos- 
es that  at  or  after  the  trial  the  original  com- 
plaint was  superseded  by  an  amended  com- 
plaint, filed  by  permission  of  the  court  In  or- 
der to  conform  the  plaintiff's  pleading  to  the 
proofs  in  the  case.  This  being  so,  the  error, 
if  any,  of  the  court  In  not  sustaining  the  de- 
fendant's demurrer  to  the  original  complaint, 
became  immaterial,  and  will  not  be  reviewed 
upon  this  appeal,  unless  it  should  also  ap- 
pear that  the  court  erred  in  permitting  such 
amendment,  for  the  reason  that  a  new  cause 
of  action  was  sought  to  be  substituted  for 
that  set  forth  in  the  original  complaint  and 
against  which  the  statute  of  limitations  had 
run. 

[2]  An  inspection  of  the  record  satisfies  us 
that  no  new  cause  of  action  was  embraced 
within  the  amended  complaint  The  original 
complaint  counted  upon  a  claim  for  the  sum 
of  $684.85,  alleged  to  be  due  as  the  agreed 
price  of  a  certain  moving  picture  film  serv- 
ice, alleged  to  have  been  furnished  by  plain- 
tiff to  the  defendant  at  his  special  Instance 
and  request,  and  which  said  sum  he  promised 
to  pay  to  plaintiff  on  demand.  The  amended 
complaint  counted  upon  a  claim  for  the  sum 
of  $496.95,  alleged  to  be  due  as  the  reason- 
able value  of  said  moving  picture  film  service 
supplied  by  plaintiff  to  defendant  at  the  lat- 
ter's  special  instance  and  request  it  is  evident 
tbiat  said  counts  ref»-  to  the  same  transac- 
tion; and  our  courts  have  held  frequently 
since  the  early  case  of  Cox  v.  McLaughlin,  7G 
Oal.  60,  18  Pac.  100,  9  Am.  St  Rep.  164,  that 
an  amendment  which  changes  the  count  from 
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one  npon  an  express  contract  to  one  \rpoxi 
quantum  meruit  does  not  substitute  a  new 
cause  of  action. 

As  to  tbe  appellant's  contention  tbat  the 
amended  complaint  falls  to  state  a  cause  of 
action,  we  think  It  without  merit 

[3, 4]  The  appellant's  nest  contention  is 
that  the  findings  of  the  court  are  not  resi)on- 
sive  to  the  issues  presented  either  by  the 
original  or  amended  pleadings.  Our  only  re- 
course for  the  facts  of  the  case  Is  to  the  find- 
ings, since  this  is  an  appeal  upon  the  Judg- 
ment roll  alone:  By  reference  to  these  It 
fairly  appears  that  on  Bliay  1, 1911,  the  plaln- 
tifF  and  the  defendant  made  an  oral  agree- 
ment, by  which  the  [dalntia  agreed  to  fur- 
nish a  certain  moving  picture  film  service 
for  a  spedfled  vreekly  sum,  but  for  an  indefi- 
nite period,  and  at  once  began  doing  so.  In 
the  month  of  June  the  defendant  requested 
a  confirmation  In'  writing  of  the  preceding 
oral  agreement,  whereupcm  the  plaidtifl  wrote 
him  a  letter  expressing  the  terms  of  the  for- 
mer onal  agreement,  but  further  providing 
that  it  should  exist  for  the  term  of  one  year. 
The  coart  finds  these  two  agreements  to  be 
substantially  one  and  the  same  contract,  and 
further  finds  tbat  the  film  service  thereunder 
was  discontinued  because  of  the  failure  of 
the  defendant  to  keep  up  his  weekly  pay- 
ments as  provided  therein.  The  court  fur- 
ther finds  that  the  defendant  was  damaged 
in  the  sum  of  $200  by  the  plaintiff's  action  in 
discontinuing  the  serrlca  The  appellant 
nrges  that  he  should  have  been  allowed  this 
ottsft  upon  the  theory  that  the  default  in  his 
payments  was  pilor  to  the  written  agreement 
in  Jnne^  and  that  the  latter  could  not  be 
rightfully  terminated  for  the  failure  of  the 
defendant  to  pay  his  <dd  biU.  This  conten- 
tion, however,  is  disposed  of  by  the  court's 
finding  that  the  transaction  was  single,  and 
Uiat  the  writtog  of  Jane  did  not  oonstltate 
a  new  agreement. 

Several  other  matters  are  discussed  in  the 
brief^  which  cannot  be  considered  upon  an 
avpeal  upon  the  jndgment  roll  alone  and 
without  any  of  the  evidence  before  u& 

The  Judgment  is  affirmed. 

We  coocnr:  LBXNON,  P.  J.;  EERBI- 
GAN.  J. 


MILLER  &  LUX,  Inc.,  v.  DUNLAP  et  al 
(Cav.  1630.) 

(District  Court  of  Appeal,   First  District, 
CaUfomla.    Aug.  27,  1915.) 

1.  Hnxs  AJf  D  Notes  <S=>'189—PuiADiNa— Ad- 
mission or  ExEcuTios— Failure  to  Dbny 
— Answkb. 
Where    tlie    execution    of   the    promissory 
Dote  in  salt  was  not  denied  in  the  answer,  uu 
e\'i(lence  of  its  due  execution  was  necessary. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Gent  Dig.  {{  1687-1642;  Dec.  Dig.  €=» 
488.) 


2.  Bills  and  Notes  <S=>48*— Action— Alle- 
gation OF  Nonpayment— Support  in  Evi- 
dence. 

In  a  suit  on  a  promissory  note,  it  was  not 
cecessary  to  introduce  the  note  in  evidence  to 
prove  nonpayment;  the  allegation  of  nonpay- 
ment l>eing  negative  and  plaintiff  not  being  re- 
quired to  prove  it. 

[lild.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  $|  1587-1G42 ;  Dec  Dig.  <3=» 
489.] 

3.  Bills  and  Notes  <&=>  139— Consideration. 

Where  the  promissory  note  in  stiit  was 
given  in  consideration  of  the  sarrender  of  old 
notes  which  were  valid  and  supported  by  suffi- 
cient consideration,  the  note  in  suit  itself  was 
supported  by  suIBcient  consideration. 

[Ed.  Note. — ^For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  §S  340-354;  Dec.  Dig.  «=> 
139.) 

4.  Corporations  ®=>218— Stoceholdebs'  Li- 
ability FOB  Corporate  Debt. 

By  statute,  stockholders  of  a  corporation 
who  sign  a  note  of  the  corporation  are  person- 
ally liable  for  its  payment. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Dec.  Dig.  «=9218.] 

5.  Corporations  ®=»218 — Stockuoldebs— Li- 
ability ON  Notes — Consideration. 

Where  stockholders  of  a  corporation  sign- 
ed its  promissory  note,  their  statutory  personal 
liability  thereon  rendered  the  surrender  of  sucli 
note  by  the  holder  a  sufficient  consideration  for 
their  execution  to  it  of  a  new  note. 

[Ed.  Note. — For  other  cases,^  see  Corporations, 
Dec.  Dig.  ®=»21&] 

6.  Biixs  AND  Notes  (Ss=>518— Ctiabacter  as 
Guaranty— StTFnoiENCY  o»  Evidence. 

In  an  action  on  a  promissory  note,  evidence 
held  sufficient  to  sustain  finding  that  it  was 
not  given  as  a  guaranty. 

[I5d.  Note.— For  otlwr  cases,  see  Bills  and 
Notes,  Cent  Dig.  §§  1816-1820;  Dec.  Dig.  <S=3 
518.] 

7.  Principal  and  Surety  €=>35— Consider- 
ation. 

Where  the  note  in  suit  signed  by  the  de- 
fendants as  guarantors,  was  given  on  the  sur- 
render by  the  plaintiff  of  the  note  of  the  origi- 
nal debtor,  while,  according  to  the  terms  of  the 
note,  the  plaintiff  was  to  forbear  suit  until 
maturit.v,  the  note  was  supported  by  a  consider- 
ation. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Surety,  Cent  Dig.  §  68;   Dec.  Dig.  «=»35.] 

8.  Appeal  and  Errior  <s=3l056 — Harmless 
Ebbor— Exclusion  of  I^edger. 

Where,  in  suit  on  a  note,  the  court  upon 
plaintiCTs  objection  excluded  a  ledger  on  one 
page  of  which  were  three  items,  the  alleged  to- 
tal of  which  made  uij  the  amount  of  an  allcgcid 
set-off  or  counterclaim,  which  items  appeared 
to  have  been  added  to  the  account  after  it  was 
balanced  and  closed,  and  there  was  no  showing 
that  the  entries  were  original,  or  transferred, 
or  repeated  from  another  book  to  the  ledger, 
under  such  circumstances  that  they  themselves 
might  be  regarded  as  original,  under  Code  Civ. 
I'roc.  §  1947,  but  a  witness,  knowing  all  about 
the  transactions  recorded  in  the  ledger,  testified 
fully  oonceming  them,  apparently  using  the 
ledger  to  refresh  his  memory,  any  error  of  the 
court  in  excluding  the  ledger  was  harmless. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
l^rror.  Cent.  Dig.  §|  4187-4103,  4207;  Dec. 
Dig.  <S=»1066.] 

Appeal  from  Superior  Court  Alameda 
County;    Wm.  H.  Waste,  Judge. 

Action  by  Miller  &  Lux,  Incorporated, 
against  Geurge  T.  Dunlap  and  others.    Judg- 
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ment  for  plalntUf,   and  defendants  appeal. 
Aflirmed. 

Sterling  Carr,  of  San  Frandsoo,  for  appel- 
lanta  Edw.  It\  Treadwell,  of  San  Francisco, 
for  respondent 

PER  CURIAM.  This  is  an  appeal  from 
the  judgment,  and  is  taken  by  what  Is  com- 
monly called  the  "new  method." 

[1,  2]  The  plaintiff  rested  Its  case  upon  the 
pleadings.  The  promissory  note,  upon  which 
the  action  was  founded,  was  not  offered  In 
evidence;  neither  was  any  evidence  of  its 
nonpayment  given.  The  execution  of  the  note 
was  not  denied  in  the  answer  of  the  defend- 
ants; consequently  no  evidence  of  its  due 
execution  was  necessary.  Nor  was  it  neces- 
sary to  introduce  the  note  in  evidence  to 
prove  its  nonpayment  The  allegation  of  non- 
payment is  a  negative  allegation,  which  plain- 
tiff was  not  required  to  prove.  Melone  v. 
Ruffino,  129  Cal.  614,  62  Pac.  93,  79  Am.  St 
Rep.  127.  There  the  court  held  that  the  al- 
legation of  nonpayment  of  a  debt  sued  upon, 
though  necessary  to  make  the  complaint  per- 
fect need  not  be  proved,  but  that  the  burden 
of  proof  of  payment  is  upon  the  defendant 
and  that  where  the  debt  sued  upon  is  proved 
within  the  statute  of  lln^tatlons,  in  the  ab- 
senoe  of  proof  of  payment  a  finding  of  the 
nonpayment  alleged  Is  sufiSclently  sustained. 

Defendants  next  contend  that  the  evidence 
does  not  sustain  the  finding  of  the  court  that 
there  was  a  consideration  for  the  giving  of 
the  note.  They  also  contend  that  the  evi- 
dence likewise  falls  to  support  the  court's 
finding  that  the  note  was  not  given  as  a  guar- 
anty. It  appears  that  on  the  31st  day  of 
December,  1902,  the  South  Santa  Clara  Fruit 
Drying  &  Packing  Company  was  indebted  to 
MUler  &  Lux,  Incorporated,  In  the  sum  of 
$15,436.56.  At  the  request  of  MlUer  &  Lux 
a  note  was  given  therefor  by  the  Packing 
Company  in  favor  of  Henry  Miller,  of  that 
firm,  for  the  reason,  as  stated  by  Mr.  Miller, 
that  be  desired  to  assume  responsibility  there- 
for, and  in  order  to  carry  out  the  desire  of 
Mr.  Miller  in  tills  behalf  the  necessary  entries 
were  made  In  the  books  of  account  of  the 
packing  company  and  of  Miller  &  Lux.  Sub- 
sequently, on  July  1,  1903,  the  note  was  sur- 
rendered, and  a  new  note  given,  payable  one 
day  after  date,  signed  by  the  defendants  here 
and  two  other  persons.  On  December  31, 
1907,  this  note  was  likewise  surrendered,  and 
tlie  note  in  suit  was  given  to  the  Las  Animas 
&  San  Joaquin  Land  Company,  which  had 
in  the  meantime  succeeded  to  the  rights  of 
Ucnry  Miller.  This  note  was  signed  by  the 
defendants  In  this  case.  It  was  given  for  the 
amount  due  on  the  previous  notes,  and  was 
signed  by  the  defendants  at  the  request  of  Mr. 
Miller.  The  defendants  were  the  owners  of 
all  of  I'be  capital  stock  of  the  packing  com- 
pany. 


[3-6]  It  is  not  questioned  that  the  first  note 
was  supported  by  a  sufficient  consideration, 
and  It  appears  obvious  to  us  that  ^nce  the 
note  In  suit  was  given  in  consideration  of  the 
surrender  of  the  old  notes  of  the  packing  com- 
pany, it  too  is  supported  by  a  sufficient  con- 
sideration. Scribner  v.  Hanke,  116  Cal.  613, 
48  Pac.  714;  Stroud  v.  Thomas,  139  CaL  274, 
72  Paa  1006,  06  Am.  St  Rep.  Ill;  Kelly  v. 
Tbeiss,  21  Misc.  Rep.  311,  47  N.  X.  Supp.  145. 
Moreover,  as  we  have  seen,  the  defendants 
who  signed  the  note  were  the  owners  of  all 
of  the  stock  of  the  packing  company,  and  as 
such  sto<&holders  they  were  personally  liable 
under  our  statute  for  the  payment  of  the 
note.  Such  obligation  on  their  part  was  a 
sufficient  consideration  for  the  new  note. 
Hobson  V.  Hassett  76  CaX  203,  18  Pac  320, 
9  Am.  St  Rep.  198 ;  Fulton  v.  Loughlln,  118 
Ind.  286,  20  N.  E.  796. 

[B,  7]  It  aiH>earlng  from  what  has  Just  been 
said  that  the  note  was  given  as  much  for  the 
debt  of  the  defendants  as  for  that  of  the  pack- 
ing company,  we  take  it  that  it  is  clear  that 
the  finding  of  the  court  that  the  note  was 
not  given  as  a  guaranty  is  sustained  by  the 
evidence,  bat  even  if  it  were  so  given,  and  re- 
garding the  defeiodants  therefore  as  guaran- 
tors, still  we  cannot  agree  with  them  tliat  in 
tliat  event  the  note  is  not  suM>orted  by  a  suf- 
ficient consideration.  It  was  given,  as  ap- 
pears, upon  the  surrender  of  the  note  of  the 
original  debtor,  and,  according  to  the  terms 
of  the  note,  the  payor  thereof  was  to  forbear 
to  sue  until  the  maturity  of  the  note,  wUch 
circumstances  themselves  constitute  a  suf- 
ficient ccoisideration.  Scribner  v.  Hanke, 
supra;  Stroud  v.  Thomas,  supra;  Kelly  v. 
Theiss,  supra. 

[S]  Upon  an  objection  by  tlie  plaintilt  the 
court  exduded  a  ledger  on  one  page  of  which 
were  three  items  the  total  of  which  made  up 
the  amount  of  the  alleged  set-off  or  counter- 
claim. These  items  appear  to  have  been  add- 
ed  to  the  account  after  It  was  balanced  and 
closed;  there  was  no  showing  that  the  en- 
tries were  original,  or  transferred  or  repeat- 
ed from  another  book  to  the  ledger  under 
such  circumstances  that  they  might  them- 
selves be  regarded  as  original.  Section  1947, 
Code  Qv.  Proc  However,  sluce  the  witness 
who  knew  all  about  these  transactions  so  re- 
corded In  the  ledger  testified  fully  concerning 
them,  using  apparently  the  ledger  to  refresh 
his  memory,  it  is  clear  that  if  it  were  error 
to  exclude  the  ledger,  the  action  of  the  court 
in  this  respect  was  entirely  harmless. 

What  we  have  Just  said  concerning  the  re- 
fusal to  admit  tbe  ledger  in  evidence  dis- 
poses, in  effect,  of  the  question  as  to  whether 
or  not  the  trial  court  committed  error  in  re- 
fusing permission  to  defendants  to  amend 
their  answer  and  cross-conqplalnt 

Tlie  Judgment  is  affirmed. 
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LIVE  OAK  LUMBER  CO.  v.  FARR  et  al. 

(av.  1889.) 
(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia.   Aug.  24,  1915.) 

1.  MTTNICrPAI.  COBPOBATIONS  4s>348  —  CON- 
TBACT  FOB  PtJBUO  WoBK— ACTION  OR  BOSD 

— TnoB. 

An  action  to  recover  for  material  furnish- 
ed to  a  contractor  for  municipal  work,  based  on 
a  I>ond  running  to  all  persons  furnishing  materi- 
al to  be  used  in  the  -vrorlc  to  be  done  under  the 
contract,  and  reciting  tiiat  it  was  drawn  as  pro- 
vided by  Act  March27,  1897  (St.  1897,  p.  201), 
and  amendments  thereto  securing  the  payment 
of  the  claims  of  materialmen  against  contrac- 
tors for  public  works,  was  not  premature  be- 
cause brought  before  the  work  was  completed. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  S  878;  Dec  Dig.  <8=> 
848.] 

2.  TBIAI.  ^9387— Fin DlNOS—lBSDKS  AND  Bv- 
IDERCB. 

Defendant,  in  an  action  by  materialmen  on 
the  bond  given  by  a  contractor  for  public  work, 
could  not  complain  that  the  court  did  not  find 
upon  a  special  defense  set  forth  in  the  answer, 
where  be  introduced  no  evidence  sufficient  to 
support  the  allegations  of  the  answer. 

[EM.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  94&-846;   Dec.  Dig.  iS=9397.1 

Appeal  from  Superior  Court,  Butte  Coun- 
ty;  H.  D.  Gregory,  Judge. 

Actl(m  by  the  Live  Oak  Lumber  Company 
against  William  F.  Farr  and  others.  Judg- 
ment for  plaintiff,  and  defendants  appeal. 
Affirmed. 

J.  R.  King,  of  Gridley,  and  Wetmore  &  Da- 
vies,  of  MarysvUle,  for  appellants.  A.  F. 
Jones  and  George  F.  Jones,  botli  of  OroTlUe, 
for  respondent. 

CHIPMAN,  P.  J.  Plaintiff  had  Judgment 
in  the  action  on  Its  own  account  and  as  as- 
signee of  the  Diamond  Match  Company  for 
lumber  and  materials  furnished  to  defendant 
Farr  to  be  used,  and  which  were  used,  in  the 
construction  of  a  sewer  system  for  the  city  of 
Gridley,  a  municipality  of  the  sixth  class. 
The  action  was  brought  under  the  so-called 
"Baaa  Act,"  approved  Mardi  27,  1897  (Stats. 
1887,  p.  201),  as  amended  In  1911  (Stats. 
19U,  p.  1422),  against  defendant  £^rr  as 
principal  and  defendants  Hueberger  and 
Smith  as  snretlea.  A  general  and  special  de- 
murrer to  the  complaint  was  overruled.  De- 
fendants appeal  from  the  Judgment  on  tbe 
judgment  roll  alone. 

The  bond  given  by  defendants  was  drawn 
with  strict  reference  to  the  statute,  and  ran 
to  "any  and  aU  persons,  companies  and  cor- 
porations who  i)erform  labor  on  and  furnish 
material  to  be  used  in  the  work  to  be  per- 
formed under  and  by  virtue  of  the  contract 
mentioned.  In  the  snm  of  $2,100.00,"  and  re- 
cites that  it  was  drawn — 
"as  provided  by  an  act  of  the  Legislature  of  the 
state  of  California^  entitled  'An  act  to  secure 
the  payment  of  daims  of  materialmen,  mechan- 
ics or  laborers,  employed  by  contractors  on  state, 
monidpal  or  public  work,'  approved  March  27, 
1897,  and  amendments  thereto." 


The  complaint  was  sufficient  as  against  a 
general  demurrer. 

[1]  The  contention  that  the  action  was  pre- 
maturely commenced,  because  at  the  time 
the  work  was  not  entirely  completed,  cannot 
be  sustained.  The  complaint  alleged,  and  the 
court  found,  that  the  said  work  has  never 
been  completed.  The  same  point  was  made 
in  French  v.  PoweU,  135  Cal.  636,  68  Pac.  92, 
where  the  action  was  brought  before  comple- 
tion of  the  contract    The  court  said: 

"Appellants  contend  that  the  suit  is  prema- 
turely brought,  for  the  reason,  as  appellants 
construe  the  terms  of  the  act,  that  the  claims 
must  be  filed  within  SO  d^s  after  the  comple- 
tion of  the  whole  work,  in  other  words,  that 
the  expression,  'shall  within  thirty  days  from 
the  time  such  work  is  completed,'  etc.,  fixes  the 
beginning  and  the  ending  of  the  time  within 
which  the  claim  must  be  filed.  •  ♦  »  Appel- 
lants' argument  is  that  the  act  must  receive  the 
same  construction  as  was  given  section  1187  of 
the  Code  of  Civil  Procedure,  where  the  language 
is,  'Within  tliirty  days  after  the  completion  of 
any  building  •  •  •  file  and  record,'  the  court 
has  hdd  that  this  meant  the  claim  must  be  filed 
after  the  completion  of  the  contract  or  building, 
a  filing  [of  the  claim]  before  completion  being 
held  of  no  effect  •  •  •  We  can  see  no  good 
reason  why  the  act  should  receive  the  construc- 
tion contended  for  by  appellant,  while  there  are 
reasons  why  this  construction  should  be  reject- 
ed. Aside  from  the  long  delay  which  often  at- 
tends the  final  completion  of  public  work,  and 
the  consequent  hardship  entailed  on  laborers  if 
compelled  to  wait  so  long,  there  is  the  clear 
right  to  sue  the  contractor  at  any  time ;  and 
why  should  his  surety  who  has  taken  on  himself 
in  some  measure  the  contractor's  burden,  be  in 
any  better  position?" 

The  same  case  holds  that  the  bond  is  not 
Invalid  because  it  runs  to  "any  and  all  per- 
sons." 

Respondent  makes  ttiB  point,  which  Is  not 
witboat  force — 

"that  the  sureties,  having  entered  into  this  bond, 
and  having  induced  the  respondents,  by  reason 
of  the  security  furnished  them,  to  deliver  mate- 
rial for  use  in  the  work,  should  not  now  be  per- 
mitted, in  justice  and  reason  to  sa^  that  the 
contract  under  which  the  bond  was  issued  was 
not  a  valid  one" — citing  numerous  cases,  among 
them:  Kieesig  v.  Allspaugh,  91  Cal.  234,  27 
Pac.  662;  People  v.  Huaon,  78  CaL  164,  20 
Pac  369 ;  Moore  v.  Earl,  91  Cal.  632.  27  Pac. 
1087 ;  also,  Brandt  on  Suretyship,  {  29;  Bige- 
low  on  Estoppel,  361. 

[2]  Appellants  cannot  be  heard  to  com- 
plain that  the  court  did  not  make  findings 
upon  the  special  defense  set  forth  in  the  an- 
swer. In  Winslow  v.  Gohransen,  88  Cal.  450, 
26  Pac.  504,  the  court  said: 

"The  issues  upon  which  the  court  made  no 
finding  in  the  present  case  were  issues  tendered 
by  the  answer,  and  it  was  incumbent  upon  the 
defendant  to  introduce  evidence  in  their  sup- 
port. There  is  no  presumption  that  such  evi- 
dence was  introduced,  and  unless  the  defendant 
did  introduce  evidence  which,  unless  controvert- 
ed, would  sustain  his  aUegations,  the  court  was 
not  required  to  make  any  findings  thereon.  It  is 
not  enough  for  him  to  show  merely  that  evi- 
dence was  introduced,  but  is  must  also  be  shown 
that  the- evidence  which  was  introduced  was  suf- 
ficient to  support  his  allegations.  *  *  *  The 
appelant  is  not  prejudiced  unless  the  court  shall 
fail  to  make  such  findings  in  bis  behalf  as  will 
countervail  its  other  findings ;    and  as  error  in 
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the  court  bdow  is  not  to  be  preaumed,  but  must 
be  shown  by  him,  it  is  incumoent  on  him  to  pro- 
duce before  this  court  the  evidence  that  was 
S resented  to  that  court,  in  order  that  we  may 
etermine  whether  any  error  was  committed  in 
failing  to  make  such  findings." 

See  DolUver  v.  DoUlver,  94  OaL  «42,  30 
Pac.  4;  Roelding'B  Sons  Go.  t.  Gray,  138  Cal. 
e07,  78  Paa  422. 

Tbe  findings  folly  stipport  tbe  Jndgment, 
and  It  Is  tberefore  affirmed. 


We    concar: 
HABT,  J. 


MiLISON,    J,,    pro    tem.; 


BICHVAIiB  I/AND  CO.  ▼.  JOHNSON. 

(CiT.  1280.) 
(District  Court  <a  Appeal,  Third  District,  Cal- 
ifornia.   Aug.  24,  1&16.) 
Attaciimxht  ®=»15— Obotiwds— Othib  Skoxt- 

HITY. 

Under  Code  Civ.  Ppoc.  S  537,  giving  an 
attachment  in  an  action  upon  a  contract  for 
the  payment  of  money  not  secured  by  any 
mortgage  or  lien,  a  vendor  of  land  retaining 
title  until  all  payments  should  be  made  had  se- 
curity at  least  equal  to  ttiat  of  a  vendor's  lien 
or  mortgage,  and,  in  his  action  to  recover  un- 
paid installments,  was  not  entitled  to  attach 
the  defendant's  personal  property. 

[Ed.  Note. — For  other  cases,  see  Attachment, 
Cent.  Dig.  {{  40-42;   Dec.  Dig.  «=»!&.] 

Appeal  from  Superior  Court,  Butte  Coun- 
ty;  H.  D.  Gregory,  Judge. 

Action  by  the  Rlcbvale  Land  Company 
against  L.  E.  Johnson.  From  an  order  dls- 
cbai'sing  a  writ  of  attachment  upon  defend- 
ant's property,  plaintiff  appeals.  Order  af- 
firmed. 

J.  Oscar  Goldstein,  of  Chico,  for  appellant 
Martin  L  Welsh,  of  Sacramento,  for  respond- 
ent. 

CHIPMiAN,  P.  J.  This  Is  an  appeal  by 
plaintiff  from  an  order  discharging  a  writ  of 
attachment  levied  ujwn  defendant's  property. 

It  appears  from  the  complaint  that  on  No- 
vember 15,  1911,  plaintiff  and  defendant  en- 
tered into  a  written  contract  by  which  plaln- 
titr  agreed  to  sell  and  defendant  agreed  to  par- 
chase  certain  land  situated  in  Butte  county 
for  the  sum  of  |3,220.80,  to  be  paid  in  in- 
stallments as  set  forth  in  the  contract  made 
part  of  the  complaint;  that  certain  two  of 
these  Installments  have  not  been  paid,  for  the 
sum  of  $6S0.^  each,  except  the  sum  of  $113.- 
15,  and  there  Is  due  and  unpaid  the  sum  of 
$1,247.25,  with  interest  at  6  per  cent,  from 
November  15,  1911. 

Plaintiff  caused  an  attachment  to  issue  and 
to  be  levied  on  certain  personal  property  of 
defendant  Defendant  moved  the  ooart  to 
discharge  the  attachment  on  several  grounds, 
among  which  was  the  claim  that  It  appear- 
ed from  the  complaint  and  papers  on  file  in 
the  case  that  the  Indebtedness  was  secured 
by  a  lien  upon  real  proiierty,  and  upon  this 
ground  tbe  court  discharged  tbe  writ    Plain- 


tiff is  the  owner  in  tee  of  the  real  estate  the 
subject  of  the  contract  on  which  It  reliea 
The  contract  is  an  agreement  by  plaintiff  to 
sell  and  defendant  to  purchase  the  land. 

Plaintiff,  In  retaining  the  Utle  unUl  all 
payments  are  made,  has  security  for  tbe  pay- 
ment of  the  purchase  price  at  least  equal  to 
that  of  a  vendor's  lien  or  mortgage.  An  at^ 
tachment  Is  given  "In  an  action  upon  a  con- 
tract express  or  Implied,  for  the  direct  pay- 
ment of  money,  where  tbe  contract  is  made 
or  is  payable  in  this  state,  and  is  not  secured 
by  any  mortgage  or  lien  upon  real  or  person- 
al property,  or  any  .pledge  <rf  personal  prop- 
erty," etc.    Code  CTv.  Proc.  S  637. 

In  speaking  of  the  relation  between  the 
vendor  and  vendee,  In  a  case  such  as  we  have 
here,  the  court  said,  in  Gessner  v.  Palmateer, 
89  Oal.  89,  92,  26  Paa  789,  790  (13  U  B.  A. 
187): 

"Where  the  vendor  holds  the  l^al  title  under 
an  unexecuted  contract  for  the  conveyance  of 
the  land  upon  payment  of  the  porchase  money, 
the  transaction  shows  upon  its  face  fiiat  he 
holds  it  as  security.  The  vendee  cannot  prej- 
udice that  title,  or  in  any  way  divest  it,  ex- 
cept by  performance  of  the  act  for  which  the 
vendor  holds  it  The  vendor's  security  is  some- 
thing stronger  than  a  mortgage,  because  the 
IcBal  title  is  retained  as  security.  •  •  • 
Where  the  title  is  not  to  pass  until  the  vendee 
pays  the  purchase  price,  the  land  is  by  express 
contract  held  in  pledge  for  such  payment,  and 
the  notes  and  contract  may  be  considered  as  an 
instrument  in  the  nature  of  a  mortgage^" 

The  order  Is  afltoned. 


We  ccmcuT: 
HABT,  J. 


ELUSON,  Judge  pro  tem.; 


CABTEB  v.  CANTY.     (Civ.  1570.) 
(District  Court  of  Appeal,  First  District,  Cal- 
ifornia.   Sept.  1,  1915.) 

PlJIADIKQ  ®s>418— Deuubbkb— Waivbb. 

Where  defendant  files  a  new  answer,  a  de- 
murrer to  his  original  answer  having  been  sus- 
tained, errors  in  sustaining  the  demurrer  are 
waived. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent.  Dig.  {{  1309,  1403-1406;  Dec.  Dig.  «=> 
418.] 

Appeal  fr<Hn  Superior  Court  Fresno  Coun- 
ty;  H.  Z.  Austin,  Judges 

Action  by  Royle  A.  Carter  against  D.  J. 
Oanty.  From  a  Judgment  for  plaintiff,  and 
an  order  denying  defendant's  motion  for 
a  new  trial,  defendant  appeals.    Affirmed. 

E.  A.  Williams,  of  Fresno,  for  appellant 
Boyle  A.  Carter,  of  Fresno,  for  respondent. 

PEB  CJDBIAM.  This  appeal  Is  presented 
upon  the  Judgment  roll  alone,  and  is  from  the 
Judgment  and  order  denying  defendant's  mo- 
tion for  a  new  trial. 

The  defendant  asserts  that  the  trial  court 
committed  error  in  sustaining  plaintiff's  de- 
murrer to  its  answer  and  counterclaim,  and 
that  for  this  reason  the  Judgment  against  It 
must  be  reversed.    But  the  defendant  having 


4a>ror  other  oasea  m*  ■mm*  tople  and  KBY-NUUBKB  In  all  Key-Mumbcied  Dlgesta  and  lodezoi 

Digitized  by  ^OOQ IC 


OaU 


MANKINS  V.  FORWARD  MOVEMENT  SYNDICATE 


313 


filed  an  amended  pleading  after  the  demur- 
rer to  its  original  pleading  was  sustained, 
and  the  case  having  tbereupcm  gone  to  trial 
and  judgment,  It  must  be  held  under  the 
authorities  In  this  state  that  It  waived  any 
error  the  court  may  have  conunltted  In  so 
raling.  It  Is  a  well-recognized  rule  that  an 
amendment  to  any  pleading  after  a  demurrer 
is  sustained  thereto  is  a  waiver  of  the  right 
to  object  to  any  error  in  the  sustaining  of 
such  demurrer.  Ganceart  v.  Henry,  98  CaL 
281,  33  Pac.  92;  Brittan  v.  Oakland  Banlt  of 
Savings,  112  Cal.  2,  44  Pac.  339;  City  of 
Plankinton  v.  Gray,  63  Fed.  416,  11  C.  O.  A. 
268 ;  Prescott  v.  Puget  Sound  Co.,  31  Wash. 
177,  71  Pac.  772. 
The  judgment  and  order  are  affirmed. 


AVELIiO  V.  SAMPSON  et  aL    (ttv.  1563.) 
(District  Court  of  Appeal,  First  District,  Cal- 
ifornia.   Sept  2,  1915.) 
Afpkai.  and  Ebbob  €=»612— Recobd— Cebti- 

FTING  TBANSCBIPT. 

A  transcript,  without  certificate  of  the 
judge  that  the  papers  and  records  contained 
therein,  or  any  of  them,  were  used  on  the  hear- 
ing, is  in8u£Scient  to  present  a  record  on  which 
the  merits  can  be  considered  on  appeal  from  an 
order  denying  a  change  of  venue  for  conveni- 
ence of  witnesses. 

[£!d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  2694r-2701;  Dec  Dig.  «== 

Appeal  from  Superior  Court,  San  Benito 
County;    George  H.  Buclc,  Judge. 

Action  by  Frank  Avello  against  F.  G. 
Sampson  and  another.  From  an  adverse 
order,  plaintiff  appeals.     Affirmed. 

George  Ingraham,  of  Oakland,  for  appel- 
lant George  W.  Jean,  of  Holllster,  for  re- 
qpondentSL 

PER  CURIAM.  This  is  an  appeal  from  an 
order  denying  the  motion  of  the  plaintiff  for 
a  change  of  the  place  of  trial  of  the  action 
from  the  county  of  San  Benito  to  the  county 
of  Alameda  upon  the  ground  of  the  conveni- 
ence of  witnesses. 

There  is  no  proper  record  on  appeal  be- 
tbre  this  court  upon  which  the  appeal  can 
be  considered  <m  its  merits,  for  the  reason 
that  no  properly  authenticated  transcript  on 
appeal  has  been  perfected  or  filed.  The 
transcript  on  appeal  herein  has  attached  to 
It  the  certificate  of  the  clerk  of  the  superior 
court  from  which  the  appeal  is  taken,  to  the 
effect  that  the  papers  and  orders  therein  con- 
tained are  full  and  true  copies  of  the  orig- 
inals on  file  and  of  record  in  his  office;  but 
there  ia  no  certificate  of  the  judge  of  the 
Court  that  the  papers  and  records  which  the 
transcript  contains,  or  any  of  them,  were 
used  upon  the  hearing  of  the  motion.  This 
court  has  held  that  a  transcript  lacking  such 
certificate  la  Insufficient  under  either  the  old 
or  the  new  method  of  perfecting  and  present- 
ing the  record  on  appeaL   Thompson  v.  Amer- 


ican Fruit  Co.,  21  Cal.  App.  338,  131  Pac.  878 ; 
Russell  V.  Chisholm,  23  Cal.  App.  727,  139 
Pac.  657.  It  follows  that  the  appellant  has 
not  presented  to  this  court  a  record  upon 
which  the  merits  of  the  case  can  be  con- 
sidered upon  this  appeal. 
The  order  is  affirmed. 


AIZENBERG  v.  ANDERSON  et  aL 
(Civ.  1561.) 
(District  Court  of  Appeal,  First  District,  Cal- 
ifornia.   Sept  2,  1915.) 
AprBAL  AND  Ebbob  «=>1011— Review— Pind- 

INQS. 

The  findings  and  judgment,  being  on  a  sub- 
stantial conflict  of  evidence,  will  not  be  disturb- 
ed on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §|  3983-3989 ;   Dec.  Dig.  «8=» 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  E.  P.  Mognu, 
Judge. 

Action  by  Max  Alzenberg  against  O.  F.  An- 
derson and  others.  Judgment  for  plaintiff, 
and  defendants  api)eal.    Affirmed. 

Leo  Eaufmann,  of  San  Francisco,  for  ap- 
pellants. B.  0.  Levey  and  Geo.  M.  Lipman, 
both  of  San  Francisco,  for  respondent. 

PER  CURIAM.  The  only  point  presented 
upon  this  appeal  is  as  to  the  sufficiency  of 
the  evidence  to  sustain  the  findings  and  judg- 
ment of  the  court  Upon  a  careful  examina- 
tion of  the  record,  we  find  that  there  is  a 
substantial  conflict  in  the  evidence  in  respect 
to  those  findings  of  which  the  appellants 
complain;  and  that,  this  being  so,  the  find- 
ings and  Judgment  of  the  trial  court  will  not 
be  disturbed  upon  appeal. 

The  judgment  and  order  are  affirmed. 


MATTKINS  Y.  FORWARD  MOVEMENT 
SYNDICATE  et  al.    (Civ.  1350.) 
(District  Court  of  Appeal,  Third  District,  Cali- 
fornia.   Aug.  24,  1915.) 

1.  Appbai,  and  Erbor  9=3907  —  Judgment 
ROI.I/—FINDING8— Mattebs    Revibwablb. 

Where  the  appeal  is  on  the  judgment  roll 
alone,  it  must  be  presumed  that  the  evidence 
justified  the  findings. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  J§  2899.  2911-2916,  3673, 
3074,3676,3673;    Dec  Dig.  <S=>907.] 

2.  Bankbuptct    €=138  —  Cowtbacts    with 
Bankbtjpt— Rights  op  Pabties— Constbcc- 

TION. 

Where  the  trustee  in  bankruptcy  seeks  to 
enforce  the  rights  of  the  bankrupt  under  a 
contract  to  cut  timber,  the  whole  contract  will 
be  looked  to,  to  discover  his  obligations,  and 
the  trustee's  rights  are  necessarily  no  greater 
than  those  of  the  bankrupt  contractor. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy, 
Cent  Dig.  g§  193-204,  206-209 ;  Dec  Dig.  <g=» 
138.] 
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S.  Loos  AND  Looonra  «=>a— Contract— Coh- 

BIDERATION. 

Where  a  contract  for  removal  of  timber  re- 
quires payment  of  stumpage,  and  also  removal 
of  timber  cut  before  a  certain  date,  together 
with  other  collateral  requirements,  every  re- 
quirement is  a  portion  of  the  consideration, 
and  a  contractor  cannot  establish  performance 
by  a  showing  of  payment  for  stumpage  alone. 

[Eid,  Note. — For  other  cases,  see  Logs  and 
Logging,  Cent  Dig.  §g  6-12:  Dec.  Dig.  iS=s>8; 
ContracU,  Cent  Dig.  {  890.] 

4.  Bankruptcy  ®=3254— Contkacts  of  Bank- 
BUPT— Rights  as  Against  Tbustee. 

Where  one  under  contract  to  cut  and  re- 
move timber  from  another's  land,  and  to  pay  a 
stipulated  price  therefor,  defaults  in  all  of  the 
stipulations  of  the  contract  except  that  for  the 
payment  of  the  price,  and  is  subsequently  de- 
clared a  bankrupt  the  one  with  whom  he  con- 
tracts is  entitled  to  insist  upon  the  payment  of 
damages  for  breach  of  the  contract  before  sur- 
rendering the  timber  cut  to  the  trustee  in  bank- 
ruptcy on  mere  payment  of  the  price,  and  is  not 
upon  the  same  basis  as  general  creditors  of  the 
bankrupt  as  to  such  damages. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy, 
Dec.  Dig.  '&=>254.] 

Appeal  from  Superior  Court,  Mendocino 
County,    Thomas  O.  Denny,  Judge. 

Action  by  D.  E.  Mankins,  trustee,  against 
the  Forward  Movement  Syndicate  and  Oth- 
ers. From  Judgment  for  defendants,  plain- 
tiff appeals.    Affirmed. 

Thomas  &  Thomas  and  Preston  &  Preston, 
all  of  Ukiah,  for  appellant  J.  B.  Prlngle, 
of  San  Francisco,  for  respondents. 

CHIPMAN,  P.  J.  This  was  an  action  for 
an  accounting,  an  Injunction,  and  for  the 
possession  of  certain  personal  property,  to 
wit,  wood.  The  findings  were  against  the 
defendants  other  than  defendant  Forward 
Movement  Syndicate,  hereinafter  referred  to 
as  the  defendant  The  other  defendants  do 
not  appeal  and  need  no  further  notice.  The 
court  rendered  judgment  In  favor  of  defend- 
ant, on  its  cross-complaint,  for  the  sum  of 
$3.45,  with  interest  at  7  per  cent  Plaintiff 
appeals  from  this  much  of  the  judgment 

The  first  amended  complaint  was  filed  Hay 
21,  1912.  It  does  not  appear  when  the  origi- 
nal complaint  was  filed.  Carros  had  been 
declared  a  bankrupt  in  November,  1911,  and, 
on  December  1,  1911,  plaintiff  duly  qualified 
as  trustee.  On  October  31,  1910,  the  defend- 
ant as  first  party  and  Carros  as  second  party 
entered  into  a  written  agreement  as  follows: 

"(1)  Party  of  the  second  part  agrees  to  cut 
two  thousand  (2,000)  cords  more  or  less  of 
wood  (4x4x8  ft.  in  measurement),  white  and 
black  oak,  and  madrone,  from  that  section  of 
Lawndale  Ranch  known  as  'Lake  Region,'  and 
to  be  cut  where  directed  by  Mr.  Edward  Shee- 
han,  superintendent  of  said  ranch,  but  party  of 
second  part  not  to  be  compelled  to  cut  wood 
from  any  inaccessible  places  involving  too  great 
expense  to  remove  same. 

"(2)  Party  of  second  part  agrees  to  cut  wood 
out  of  a  face ;  that  is,  to  work  up  all  the  trees 
clean  that  will  yield  merchantable  timber  into 
either  wood  or  diarcoal. 

"(3)  Party  of  second  part  agrees  to  pile  for 
burning  all  brush  too  small  for  wood  or  char- 
coal. 


"(4)  All  wood  cut  during  fell  and  winter  of 
1910-1911  to  be  removed  from  the  ground  by 
or  before  Nov.  1st  to  leave  said  land  accessible 
for  planting  Eucalyptus. 

"(6)  All  wood  to  be  at  contractor's  risk  after 
cutting,  save  during  such  time,  if  any,  when 
party  of  first  part  may  elect  to  burn  the  brush 
to  clear  the  land  for  planting  before  removal  of 
wood  as  per  terms  herein. 

"(6)  Party  of  second  part  hereby  agrees  to 
pay  stumpage,  seventy-nve  cents  ($0.75)  per 
cord,  for  all  wood  cut  in  four-feet  wood  or  four- 
teen-inch  stove  wood,  two  tiers  to  each  cord, 
and  for  all  charcoal  burned  to  pay  five  cents  per 
sack,  60  lbs.  to  the  sack;  party  of  second  part 
to  be  allowed  to  use  the  brush  of  pine  trees  to 
cover  charcoal  pits  in  burning. 

"(7)  Party  of  second  part  hereby  agrees  to 
pay  for  wood  as  shipped  in  payments  on  two 
hundred  cords  at  a  time  in  advance;  charcoal, 
1,000  sacks  at  a  time  in  advance.  All  wood 
and  charcoal  to  be  removed  and  paid  for  on  or 
before  May  1,  1912,  or  paid  for  it  not  removed. 
All  said  wood  or  charcoal  to  be  the  property  of 
the  party  of  the  first  part  until  paid  for.  Party 
of  first  part  may  reserve  any  special  trees  de- 
sired for  ornamental  purposes  on  land. 

"[Seal.]  N.  Carros. 

"Forward  Movement  Syndicate, 
"Per  ThaddeuB  S.  Frits,  Pres. 
"Margaret  B.  Sheeban,  Sec. 
"Witoess:    0.  D.  Vassey." 

The  findings  of  fact  embrace  20  typewrit- 
ten pages  of  the  transcript,  from  which  the 
court  deduced  the  following  conclusions  of 
law: 

"That  said  contract  was  a  conditional  sale  re- 
taining title  in  the  Forward  Movement  Syndi- 
cate, a  corporation,  until  the  stumpage  and  oth- 
er covenants  of  said  contract  were  complied 
with,  and  that  under  said  contract  there  woald 
be  due  to  the  defendant  Forward  Movement 
Syndicate,  a  corporation,  the  sum  of  $900  for 
stumpage  upon  wood,  the  sum  of  $128  stumpage 
upon  charcoal,  and  the  sum  of  $600  as  damages 
for  the  failure  to  keep  covenants  of  the  contract, 
making  the  total  of  $1,628,  upon  which  there 
has  been  paid  the  purchase  price  of  said  wagon 
and  team,  to  wit,  the  sum  of  $425,  leaving  a 
balance  due  of  $1,203;  on  the  contrary,  how- 
ever, the  said  defendant  has  converted  to  its 
own  use  377  cords  of  wood  of  the  net  value  of 
$636.76,  and  2,010  sacks  of  charcoal  of  the  net 
value  of  $562.80,  or  a  total  of  $1,199.56,  leaving 
the  sum  of  $3.45  due  over  and  above  the  amount 
owing  under  said  contracts." 

Appellant  states  his  position  as  follows: 
"We  do  not  think  that  such  a  conclusion  of 
the  law  can  follow  from  the  facts  found.  We 
think  that,  when  the  contract  is  construed  prop- 
erly, the  conclusion  of  law  must  be  that  no  col- 
lateral covenants  were  to  be  met  before  the 
title  to  the  wood  and  charcoal  passed  to  the 
bankrupt,"  and  that  the  contract  does  not  au- 
thorize defendant  "to  take  credit  for  the  damage 
es  suffered  on  covenants  of  contract,  and  as  to 
those  parts  thereof  it  must  stand  with  the  gen- 
eral creditors  of  the  bankrupt" 

[1]  The  appeal  is  on  the  judgment  roll 
alone,  and  it  must  be  assumed  that  the  evi- 
dence justified  the  findings.  It  was  found 
that  the  wood  was  cut  and  the  charcoal  in 
question  burned  pursuant  to  said  contract, 
and  that  defendant  was  In  possession  there- 
of at  the  commencement  of  the  action ;  that 
at  the  commencement  of  the  action  and  at 
all  times  since  "large  sums  of  money  had 
been  due  and  owing  and  unpaid  to  defendant 
on  account  of  the  purchase  price  of  said 
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wood,  as  In  said  contract  set  forth  and  spec- 
ified, and  of  the  character  and  amounts  here- 
inafter set  forth;  •  ♦  ♦  that  defendant 
was  at  all  said  times  and  now  is  the  owner 
of  Bald  property,  subject  to  the  right  of  said 
bankrupt  or  his  trustee,  to  ccmiplete  the  con- 
ditional purchase  thereof,  as  in  said  contract 
specified,  upon  the  performance  of  the  con- 
ditions of  said  contract  and  the  payment  of 
the  considerations  therein  mentioned."  It 
was  found  that  on  or  about  December  16, 
1911,  and  at  divers  other  times  before  the 
commencement  of  the  action,  plaintiff  de- 
manded of  the  defendant  the  possession  of 
said  property,  but  defendant  refused  unless 
plalntUf  should  comply  with  the  terms  and 
conditions  of  said  contract,  which  plaintiff 
refused  to  do,  "except  to  pay  whatever  bal- 
ance might  be  due  defendant  on  account  of 
stumpage."  It  was  then  found  that  defend- 
ant, on  November  1,  1911,  and  at  other  times 
prior  to  the  commencement  of  the  action,  sold 
certain  of  said  wood  and  charcoal  at  prices 
set  forth,  but  did  not  do  so  wrongfully  or 
without  right,  and  the  court  charged  defend- 
ants with  the  value  thereof,  and  also  found 
the  value  of  said  wood  and  charcoal  then  on 
hand,  and  charged  defendant  with  the  same ; 
that  defendant  claimed,  and  at  all  times  has 
claimed,  the  right  imder  said  contract  to  hold 
said  property  and  to  dispose  of  the  same 
"to  the  amount  that  may  have  been  due  it 
under  the  above-mentioned  contract  at  the 
time  that  plaintiff  was  appointed  trustee 
therein";  that  plaintiff  has  at  all  times  re- 
fused to  perform  any  of  the  conditions  of 
said  contract,  except  only  to  pay  stumpage; 
that  prior  to  September  1,  1911,  said  Garros 
sold  for  his  own  use  and  benefit  certain  wood 
and  charcoal  for  which  he  did  not  pay  and 
has  not  paid  the  stumpage  charge;  that  on 
that  day  and  until  November  15,  1911,  there 
remained  on  defendant's  said  ranch  1,013 
cords  of  woo<L  and  from  September  1  to  Oc- 
tober 1,  1911,  there  remained  2,010  sacks  of 
charcoal ;  that,  by  agreement  between  plain- 
tiff and  defendant,  the  latter  sold  said  char- 
coal for  the  best  obtainable  price,  the  pro- 
ceeds to  be  "kept  Intact  to  abide  the  Judg- 
ment of  a  court  of  competent  jurisdiction 
with  respect  to  the  recs>ectlve  rights  of  the 
creditors  of  said  Garros  and  said  defendant" ; 
that  between  November  16,  1911,  and  April 
11,  1912,  defendant,  claiming  to  be  the  own- 
er, Btfld  certain  of  said  wood  for  the  net  price 
of  9636.75,  and  defendant  has  received  in  all 
for  said  wood  and  charcoal  the  net  sum  of 
$1,195.55,  and  there  is  now  upon  defendant's 
said  ranch  certain  wood  of  a  value  found  to 
•  which  plaintiff  is  entitled,  and  the  court  al- 
lowed plaintiff  two  months'  time  In  which 
to  remove  the  same  from  the  premises.  No 
complaint  Is  made  of  this  latter  provision  of 
the  findings  or  Judgment.  The  court  also 
found  that  Garros,  In  October,  1910,  turned 
over  to  defendant  a  team  of  horses  and  wag- 
4m  of  a  value  found  as  security  for  the  per- 


formance of  said  contract  by  Garros.  This 
item  is  taken  into  consideration  In  the  ac- 
counting. The  court  then  found  that  defend- 
ant had  been  damaged  by  Garros'  failure  to 
keep  certain  of  his  covenants,  to  wit,  $375 
for  failure  "to  dear  the  land  upon  which  the 
wood  and  charcoal  were  produced  from  brush 
and  timber,  $150  for  failure  to  cut  standing 
timber  that  has  not  been  cut,  $75  for  failure 
to  cut  into  stovewood  wood  ttiat  is  down  and 
suitable  for  this  purpose,  making  a  total  of 
$600." 

[2]  Appellant,  basing  his  contention  upon 
paragraph  VII  of  the  contract,  contends  that 
the  obligation  of  Garros  was  Umited  to  the 
payment  of  stumpage  and  that  whenever 
plaintiff  offered  to  pay  whatever  was  due  for 
stumpage  be  was  entitled  to  possession  tor 
the  benefit  of  Garros'  creditors.  It  appeared 
that  Garros  abandoned  his  contract  and  de- 
parted from  the  state,  about  September  1, 
1911,  prior  to  his  having  been  declared  a 
bankrupt.  To  ascertain  the  obligation  of 
Garros  we  must  look  at  the  entire  contract, 
and  plaintiff's  rights  are  to  be  measured  by 
the  rights  and  obligations  of  Garros  onder 
the  contract 

[3]  It  is  apparent  that  the  contract  involv-' 
ed  something  more  than  a  mere  agreement  to 
pay  stumpage  for  the  wood  cut  and  charcoal 
burned.  The  contract  contemplates  the  clear- 
ing of  the  land,  so  that  plaintiff  could  plant 
eucalyptus  trees  thereon.  Defendant  claim- 
ed damages  because  of  Garros'  failure  in  this 
regard  and  for  the  loss  of  the  eucalyptus 
plants;  but  the  court  found  against  defend- 
ant on  these  matters,  probably  because  the 
damages  were  too  remote.  Garros  was  to 
work  up  all  the  merchantable  timber  into 
either  wood  or  charcoal ;  be  was  to  pile  for 
burning  all  the  brush  too  small  for  charcoal ; 
he  was  to  remove  the  wood  cut  during  the 
fall  and  winter  of  1910-11  before  November 
1st,  "to  leave  said  land  accessible  for  plant- 
ing eucalyptus";  he  was  to  pay  a  certain 
price  for  stumpage  "as  shipped  in  payments 
on  200  at  a  time  In  advance;  charcoal 
1,000  sacks  at  a  time  In  advance;  all  wood 
and  charcoal  to  be  removed  and  paid  for  on 
or  before  May  1,  1912,  or  paid  for  if  not  re- 
moved" ;  and  it  was  provided  that  "all  said 
wood  or  charcoal  to  be  the  property  of  the 
party  of  the  first  part  until  paid  for."  Gar- 
ros defaulted  In  nearly  all  these  covenanta 

[4]  It  would  seem  to  us  unreasonable  to 
hold  that  Garros  could  repudiate  covenants 
so  important  to  the  manifest  purpose  con- 
templated by  defendant  in  making  the  con- 
tract with  him  and  still  claim  all  its  benefits. 
The  obligations  of  Garros  to  do  the  acts  re- 
ferred to  in  the  second,  third,  fourth,  and 
fifth  paragraphs  constituted  part  of  the  con- 
sideration for  the  privilege  of  cutting  wood 
and  burning  charcoal  on  defendant's  land. 
He  did  none  of  these  things.  We  can  jier- 
ceive  no  principle  of  law  or  equity  which 
I  would  (dothe  bis  trustee  tn  bankruptcy,  rep- 
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resenting  Garros'  general  creditors,  with  any 
greater  right  than  Carros  himself  had  at  the 
time  he  abandoned  his  contract 

It  would  be  highly  Inequitable  to  allow 
Garros'  general  creditors  to  come  la  and  by 
merely  paying  stumpage  compel  defendant  to 
look  to  Garros'  assets  to  make  good  the  dam- 
age defendant  has  suffered  by  his  default 
When  plalntifF  made  his  demand  as  Garros' 
successor,  all  these  obligations  had  accrued, 
and  the  contract  had  been  abandoned  by  him, 
and  we  think  defendant  had  the  right  to  in- 
sist upon  payment  of  these  accrued  damages 
before  the  removal  of  the  wood  and  coal,  and 
that  the  court  was  justified  in  the  account- 
ing to  allow  damages  as  found  by  the  court 

The  judgment  is  affirmed. 

We  concur:  ELLISON,  Judge  pro  tem.; 
HABT,  J. 


PEOPLE  V.  GIBSON.    (Or.  604.) 

(District  Court  of  Appeal,  First  District,  Cali- 
fornia.    Sept  9,  1915.    Rehearing 
Denied  Oct  4,  1915.) 

L  Cbhonai.  Law  «s>1168— Affeai/— Pbejtt- 
DiciAi.  Erbob— Adihsrion  of  Confession. 
Admission  of  defendant's  extrajudicial  con- 
•fesslon,  testified  to  bj;  others,  without  first  per- 
mitting defendant  to  give  evidence  that  it  was  not 
free  and  voluntary,  and  have  a  ruling  on  how 
it  was  obtained,  and  so  of  its  competency,  is 
prejudicial. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S§  3124,  8125,  3129-3136, 
3144;    Dec.  Dig.  «=9ll68.] 

2.  CannNAi,  Law  ^=9531  —  Admission  of 
Confession  —  Pbkuminaby  Evidence  and 
RuLiNa. 

Where,  on  a  confession  being  offered,  de- 
fendant objects,  and  offers  to  prove  it  was  ob- 
tained by  threats  or  promises,  or  under  circum- 
stances rendering  it  mcompetent  it  is  error  to 
receive  the  confession  without  first  hearing  the 
offered  proof  and  ruling  on  the  competency  of 
the  confession. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Gent  Dig.  §§  121^^-1217;  Dec.  Dig.  «=» 
531.] 

Appeal  from  Superior  Court,  Alameda 
County;    J.  J.  Trabucco,  Judge. 

Clarence  Gibson  was  convicted,  and  ap- 
peals. Reversed,  and  remanded  for  new 
trlaL 

L.  D.  Manning  and  Fred  W.  Moore,  Jr., 
both  of  Oakland,  for  appellant  U.  8.  Webb, 
Atty.  Gen.,  for  the  People. 

PER  CURIAM.  [1]  The  trial  court  In  this 
case,  against  the  insistent  request  of  the  de- 
fendant, refused  to  permit  him  to  Introduce 
evidence  tending  to  show  that  his  extraju- 
dicial confession  was  not  free  and  voluntary, 
before  admitting  the  confession  Itself  in  evi- 
dence. The  confession  of  the  defendant,  tes- 
tified to  by  police  officers,  contributed  to  the 
conviction  of  the  defendant  and  the  error 
of  the  court  therefore,  in  refusing  to  per- 
mit the  defendant  to  introduce  testimony 
tending  to  prove  that  the  confession  was  in- 


voluntary and  Induced  by  improper  influ- 
ences, was  clearly  prejudicial.  In  the  case 
of  People  T.  OahUl,  11  Gal.  App.  685,  691,  106 
Pac.  115,  It  was  held  that  testimony  on  the 
question  whether  the.  confession  was  vol- 
untary or  not  should  be  presented  before  the 
confession  is  admitted  in  evidence;  that  it 
is  purely  one  of  law,  the  determination  of 
which  is  committed  exclusively  to  the  court 
People  V.  Soto,  49  CaL  67,  70. 

[2]  When  a  confession  is  offered  against 
a  defendant  on  trial,  and  he  objects  to  it 
and  offers  to  prove  that  it  was  procured  by 
threats  or  promises,  or  under  such  circum- 
stances as  would  render  It  incompetent  It 
is  error  to  receive  the  confession  without 
first  hearing  the  proof  offered  and  ruling  up- 
on the  competency  of  the  confession  as  evi- 
dence against  the  party  making  it  Ammons 
T.  State,  80  Miss.  592,  82  South.  9,  18  L.  R. 
A.  (N.  S.)  778,  92  Am.  St  Rep.  607;  3  Ency. 
of  Ev.  346 ;  Whart  Grim.  Ev.,  voL  2,  S  689a ; 
People  V.  Kamaunu,  110  GaL  609,  42  Paa 
1090. 

The  Judgment  and  order  are  reversed,  and 
the  cause  remanded  for  a  new  trlaL 


LtJND  et  aL  v.  ATCHISON,  T.  &  S.  F.  KT. 
CO.    (Civ.  1565.) 

(District  Court  of  Appeal,  First  District  Cali- 
fornia.    Sept  2,  1915.) 

Appkai.  and  Ebaob  «-5»1002— Findings— Evi- 

DENCB— Conflict— Effect. 

Where  there  is  a  substantial  conflict  in  the 
evidence  upon  which  the  trial  court  based  its 
findings,  such  findings  and  the  judgment  found- 
ed thereon  will  not  be  disturbed  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  §]  3935-^37 ;  Dec.  Dig.  <g=> 
1002.] 

Appeal  from  Superior  Court  City  and 
County  of  San  Francisco ;  Franklin  A.  Grif- 
fin, Judge. 

Action  by  Henry  Lund  and  t>tbers  against 
the  Atchison,  Topeka  &  Santa  F6  Railway 
Company.  From  a  judgment  for  plaintiflfs, 
and  an  order  denying  a  new  trial,  defendant 
appeals.    Aifirmed. 

E.  W.  Gamp,  of  Los  Angeles,  and  H.  D. 
Pillsbury  and  Piatt  Kent  both  of  San  Fran- 
cisco, for  appellant  H.  W.  Glensor,  of  San 
Francisco,  for  resi)ondentB. 

PBIR  CURIAM.  G?he  only  point  presented 
upon  this  appeal  is  as  to  the  sufficiency  of 
the  evidence  to  sustain  the  findings  and  judg- 
ment of  the  court  Upon  a  careful  examina- 
tion of  the  record  we  find  that  there  is  a 
substantial  conflict  In  the  evidence  In  respect 
to  those  findings  of  which  the  appellant  com- 
plains; and,  this  b^ng  so,  the  findings  of 
the  trial  court  and  the  judgment  founded 
thereon,  will  not  be  disturbed  4ipon  aroeaL 

The  judgment  and  order  denying  defend- 
ant's motion  for  a  new  trial  are  affirmed. 
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MATZKN  T.  MORTON  BLDQ.  CO. 
(av.   1560.) 

(District  Court  of  App«al,  First  District,  Cal- 
ifornia.    Sept  3,  191S.) 

CoNTBACTS  *=»5ft— Suit  Pobbkabaho*— Con- 

SIDKBATION. 

Defendant,  as  general  contractor  on  a 
building  job,  employed  plaintiff  as  a  subcontrac- 
tor to  supply  the  plumbing.  Part  of  the 
amount  due  having  been  paid  to  plaintiff,  de- 
fendant called  a  meeting  of  its  creditors,  at 
«hi<di,  in  view  of  defendant's  financial  emoar^ 
rafsment  on  account  of  the  failure  of  two 
debtors  to  make  pajrments  in  accordance  with 
their  contracts,  the  creditors,  induding  plain- 
tiff, agreed  to  forbear  aoing  defendant  on  their 
accounts  in  consideration  of  the  filing  by  de- 
fendant of  the  necessary  liens  and  suits  for  the 
E'oney  due,  against  the  two  debtors,  and  the 
further  promise  to  pay  the  seiveral  amounts 
due  the  creditors.  Subsequently  defendant  filed 
the  liens  and  instituted  suits  as  a^eed. 
UeU.  that  there  was  sufiicient  consideration  to 
support  plaintifE's  undertalting  to  forbear. 

[l&A.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  S|  344,  349-363;   Dec.  Dig.  «=>56.] 

Appeal  from  Sui)eilor  Court,  City  and 
County  of  San  Frsmcisco;  Ia  T.  Price,  Judge. 

Action  by  Otto  Matzen  against  the  Morton 
Building  Company.  From  a  'Judgment  for 
defendant,  plaintiff  appeals.    Affirmed. 

Veckl  &  Wythe,  of  San  Francisco^  for  ap- 
pellant Edgat  O.  Levey  and  H.  W.  Math- 
ews, both  of  San  Francisco,  for  respondent 

PE3B  CURIAM.  This  Is  an  appeal  from 
the  Judgment  on  the  Judgment  roll  alone.  In 
an  action  where  the  plaintiff  sought  to  re- 
cover the  reasonable  value  of  plumbing  fur- 
nished to  the  defendant  for  two  certain  Jobs, 
on  which  the  defendant  was  the  general  con- 
tractor. 

The  sole  question  in  the  case  is  whether  or 
not  the  oral  agreement  set  forth  In  the  an- 
swer, and  found  by  the  court  to  have  been 
entered  into  by  the  parties  to  this  suit,  was 
supported  by  a  sufficient  consideration.    We 
think  with  the  trial  court  that  it  was.    The 
plaintiff  was  a  subcontractor,  and  had  fur- 
nished to  the  defendant,  a  general  contrac- 
tor, the  necessary  plumbing  on  two  certain 
jotw.    Part  of  the  amount  due  to  the  plaln- 
tUF  bad  been  paid  to  him,  when,  in  January, 
1912,  the  defendant  called  a  meeting  of  its 
creditors,    at    which    meeting    the   plaintiff 
was  present    The  defendant's  representative 
there  explained  to  its  assembled  creditors 
that  the  company  was  financially  embarrass- 
ed by  reason  of  the  failure  of  two  of  its 
largest  debtors  to  make  payments  In  accord- 
ance with  their  contracts,  whereupon  it  was 
agreed  between  the  defendant  and  its  cred- 
itors, including  the  plaintiff,  that  if  the  de- 
fendant would  flle  the  necessary  liens  and 
commence  suits  against  its  debtors  for  the 
recovery  of  moneys  due  it,  and  would  pay 
the  several  amounts   due  to  each  of  said 
cteditors,  the  plaintiff  and  the  said   cred- 
Itots— 


"wonld  not  file  any  liens  against  the  properties 
owned  by  the  debtors  of  the  defendant  and  that 
he  and  the  said  creditors,  or  either  of  them, 
wonld  not  commence  any  suit  at  law  against 
defendant  for  the  amounts  of  their  respective 
claims  during'the  time  the  defendant  was  en- 
forcing the  said  coUectioos  from  bis  said  debt- 
ors; and  said  plaintiff  and  said  creditors  fur- 
ther agreed  that  they  would  not  nor  would  ei- 
ther or  them,  do  anything  which  would  interfere 
with  or  embarrass  or  hinder  or  delay  defendant 
while  enforcing  said  collections  for  their  mutual 
benefit;  and  said  plaintiff  and  said  creditors 
further  agreed  that  they  would  refrain  from 
filing  said  liens  and  from  commencing  said  suits, 
and  that  they  would  not  charge  any  interest  on 
tlieir  respective  claims  until  said  moneys  were 
collected,  in  consideration  of  defendant's  pay- 
ing the  necessary  attorney  fees,  costs,  and  dis- 
bursements in  the  prosecution  of  said  suits  and 
in  devoting  his  time  and  attention  to  the  en- 
fircement  of  the  same." 

Subsequent  to  the  execution  of  this  agree- 
ment, and  prior  to  the  commencement  of  this 
action,  defendant  did  flle  Hens  and  institute 
suits  for  the  collection  of  the  moneys  due 
from  the  debtors,  paying  the  necessary  costs 
and  attorney  fees  in  connection  therewith, 
and  giving  tiie  necessary  time  and  attention 
to  the  enforcement  thereof.  These  elements 
clearly  constitute  a  sufficient  consideration 
to  support  the  plaintiff's  undertaking  to  for- 
bear. 9  C^a  312 ;  West  v.  Crawford,  80  Oal. 
19,  21  Pac  1123 ;  Christian  CoUege  v.  Hend- 
ley,  49  CaL  84T. 

The  Judgment  Is  affirmed. 


CLINTON  FIREPROOFING  CO.  OF  CALI- 
FORNIA V.  6RANPIELD  et  aL 
(Civ.  1549.) 

(District  Court  of  Appeal,  First  District,  Cali- 
fornia.    Sept  3,  1915.) 

1.  CONTB/ICTSI     ®3>247  —  MODinCATIOIT       IN 

Whiting — Evidence. 

It  is  sufficient,  to  sustain  a  finding  that  a 
contract  was  modified  by  writing  in  the  partic- 
ulars found,  that  a  witness  for  defendants  tes- 
tifies that  plaintifTs  agent  made,  signed,  and  de- 
livered to  defendants  a  memorandum  in  writ- 
ing so  modifying  it,  and,  as  explanation  of  why 
the  memorandum  was  not  produced,  testifies 
that  he  returned  it  to  plaintiff,  on  request,  when 
the  sum  called  for  therein  was  paid. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  §{  1139,  1787;    Dec.  Dig.  «=»247.j 

2.  Appeal  and  Errob  ®=>1008  —  Review  — 
Credibilitt  of  Witness. 

The  credibility  of  a  witness  is  for  the  trial 
court,  and  not  an  appellate  court 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  3955-3960,  39&-3969; 
Dec.  Dig.  <S=»1008.] 

3.  Appeal  and  Ebbob  «=9l011  —  Review  — 
Findings  on  Conixictinq  Evidence. 

That  a  witness  is  flatly  contradicted  raises 
only  a  conflict  of  evidence,  not  available  on  ap- 
peal to  overUirow  the  findings. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  3983-3089 ;  Dec  Dig.  «=> 
1011.] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  John  J.  Van  Nos- 
trand.  Judge. 
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Action  by  the  Clinton  Plreprooflng  Com- 
pany of  California  against  A.  F.  Oranfleld 
and  others.  Judgment  for  defendants,  and 
plaintiff  appeals.    Affirmed. 

Bourdette  &  James,  of  San  Francisco,  for 
appellant.  Sullivan  8c  Sullivan,  Theo.  J. 
Roche,  and  W.  A.  Breen,  all  of  San  Francis- 
co, for  respondents. 

PER  CURIAM.  In  this  action  the  plaln- 
titr  sought  to  recover  the  sum  of  1804.08, 
alleged  to  have  been  paid  to  the  defendants 
under  a  mistake  of  fact.  The  defendants  an- 
swering, denied  that  the  money  in  suit  was 
paid  to  the  defendants  under  a  mutual  mis- 
take or  any  mistake,  and,  further  answering, 
in  that  behalf,  alleged  that  the  plaintifT  paid 
the  money  to  the  defendants  pursuant  to  the 
terms  of  an  agreement  between  the  plaintUf 
and  the  defendants,  whereby  the  terms  and 
conditions  of  a  pre-existing  written  agree- 
ment between  the  plaintiff  and  the  defend- 
ants were  modified.  Upon  the  issues  thus 
Joined  the  trial  court  found  in  favor  of  the 
defendants. 

[1]  The  only  point  urged  upon  the  «ppeal 
is  that  the  evidence  Is  not  sufficient  to  sup- 
port the  findings,  the  contention  in  this  par^ 
tlcular  being  that  the  evidence  does  not  show 
that  the  terms  of  the  original  contract  were 
modified  by  either  or  both  of  the  methods 
prescribed  by  section  1688  of  the  Civil  Code 
for  the  modiflcatloo  at  written  contracts, 
viz.:  (1)  By  an  instrument  in  writing;  (2) 
by  an  executed  oral  agreement  The  evi- 
dence upon  this  phase  of  the  case  is  largely 
confined  to  the  testimony  of  a  witness  for  the 
defendants  that  a  memorandum  in  writing, 
modifying  the  original  contract  In  the  man- 
ner and  to  the  extent  stated  in  the  assailed 
findings,  was  made,  signed,  and  delivered  to 
the  defendants  by  an  agent  of  the  plaintiff. 
This  witness.  In  explanation  of  the  fact  that 
the  modifying  memorandum  was  not  produced 
in  evidence,  testified  that  he  returned  it  to  the 
plaintiff,  upon  request,  when  the  sum  called 
for  therein  was  paid.  This  evidence,  if  be- 
lieved by  the  trial  court — as  apparently  it 
was — was  sufficient  to  support  the  finding  In 
question. 

[2,  8]  The  same  witness  testified  very  posi- 
tively that  the  money  in  suit  was  paid  to 
the  defendants  by  an  agent  of  the  plaintiff 
knowingly  and  willfully  as  an  inducement  to 
the  defendants  to  complete  certain  work 
which  had  been  contracted  for  under  the  pre- 
existing agreement  The  testimony  of  this 
witness  was  to  the  effect  that  the  money  was 
not  paid  as  the  result  of  a  mutual,  or  any, 
mistake,  and,  accepting  such  testimony  as 
the  truth,  the  trial  court  was  Justified  In 
making  its  findings  in  favor  of  the  defend- 
ants upon  the  issue  of  mistake.  The  cred- 
ibility of  this  witness  was  a  matter  for  the 
consideration  Of  the  trial  court  and  will  not 
be  discussed  or  considered  here.  The  fact 
that  the  agent  of  the  plaintiff  fiatly  contra- 


dicted the  testimony  of  this  witness  did  no 
more  them  raise  a  ctmflict  in  the  evidence, 
which  of  course  cannot  be  availed  of  upon 
aroeal  to  overthrow  the  findings  of  the  lower 
court 
The  Judgment  appealed  from  is  affirmed. 


SCHNEIDER  v.  ANTHONY  et  al 
(Civ.  1526.) 
(District  Court  of  Appeal,  First  District  Cali- 
fornia.    Sept  S,  1815.) 

1.  Appeal  and  Ebbob  ®s>1011  —  Rjevikw  — 
Findings  of  Fact. 

Hie  finding  of  fact  on  conflicting  evidence 
as  to  an  agent  exceeding  his  anthority  in  issuing 
a  note  for  a  loan  will  not  be  disturbed  on  ap- 
peal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S{  388a-3888;  •  Dec,  Dig.  «=» 

2.  BlIXS  AND  NOTXB  «=>623— ACTION— TlTLB— 

Evidbnob. 

That  the  note  sued  on  was  transferred  to 
plaintiff  by  the  payee  prior  to  institution  of  the 
action,  and  that  he  was  then  the  holder  there- 
of, is  suflSciently  shown  by  testimony  of  the 
p^ee  that  she  sent  it  duly  indorsed  to  her  at- 
torney, C,  with  instructions  to  deliver  it  to 
plaintiff,  and  the  fact  that  it  was  produced  in 
court  by  plaintiff's  counsel,  and  on  his  behalf 
and  as  his  exhibit  and  was  by  him  delivered  up 
to  the  court  for  cancellation,  and  this  though 
the  attorney  of  record  for  plaintiff  was  C. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cient.  Dig.  ${  1822-1825;  Dec.  Dig.  «=» 
523.] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  Marcel  E.  Cerf, 
Judge. 

Action  by  George  W.  Schneider  against  V. 
F.  Anthony  and  others.  From  an  adverse 
Judgment  and  order,  defendants  appeal. 
Affirmed. 

Gerald  C.  Halsey,  of  San  Francisco,  for  ap- 
pellants. Costello  &  Costello,  of  San  Fran- 
cisco, for  respondent 

PER  CURIAM.  This  Is  an  appeal  from  a 
Judgment  in  favor  of  the  plaintiff  and  from 
an  order  denying  the  defendants'  motion  for 
a  new  trtaL  The  action  was  brought  to  re- 
cover the  amount  due  iii>on  a  promissoi?  note 
alleged  to  have  been  executed  by  the  defend- 
ants to  one  Margaret  O.  Anthony,  and  by  her 
as^gned  and  delivered  to  the  plalntiS  for 
collection. 

[1]  The  defendants  contended  in  their 
pleadings  and  upon  the  trial  that  they  were 
not  to  be  held  liable  for  the  note  In  question 
by  reason  of  the  fact  as  averred  and  testi- 
fied to  by  them,  that  they  had  signed  the 
note  in  blank  as  to  the  name  of  the  payee, 
and  had  intrusted  it  to  an  agent  with  limited 
authority  to  borrow  the  amount  for  which  it 
was  drawn  from  a  particular  person,  and 
that  such  ag^it  exceeded  his  authority  In 
that  regard  by  procuring  the  loan  from  an- 
other person  than  that  named  in  his  instruc- 
tions, to  wit,  Margaret  G.  Anthony,  inserting 
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her  name  In  tbe  Instrument  as  payee,  and  de- 
livering the  same  to  her.  The  evidence  upon 
this  sabject  was  substantlaUy  conflicting,  and 
the  oonrt  resolved  such  conflict  In  its  findings 
and  judgment  agalnt  the  defendants'  conten- 
tion. It  is  sufficient  to  say  that  under  the 
well-settled  rule  its  action  in  that  regard  will 
not  be  disturbed  upon  appeal. 

[2]  The  only  other  contention  of  the  ap- 
pellants is  that  the  evidence  falls  to  show 
that  the  note  was  transferred  by  the  payee 
to  the  plaintiff  prior  to  the  institution  of  the 
action.  The  testimony  of  Margaret  O.  An- 
thony upon  this  point  Is  to  the  effect  that  she 
sent  the  note,  duly  indorsed,  to  her  attorney, 
Mr.  Gostello,  with  instructions  to  deliver  the 
same  to  the  plaintiff  herein  for  collection, 
and  that  she  knew  that  the  plaintiff  had  re- 
ceived it.  The  defendants  undertook  upon 
cross-examination  to  show  that  she  had  no 
personal  knowledge  of  Us  actual  delivery  to 
the  plaintiff;  but,  assuming  this  to  be  true, 
it  appears  that  the  note  was  produced  in 
court  by  plaintiff's  counsel  and  on  his  behalf 
and  aa  his  exhibit,  and  was  by  him  delivered 
up  to  the  court  for  cancellation.  The  fact 
that  the  attorney  of  record  for  the  plaintiff 
was  also  the  attorney  for  Margaret  6.  An- 
thony, to  whom  the  latter  had  transmitted 
the  note  for  delivery  to  the  plaintiff,  does  not 
Bcrlonsly  militate  against  the  weight  of  this 
evidence,  as  showing  that  the  note  had  been 
delivered  to  the  plaintiff,  and  that  he  was  the 
holder  thereof  at  the  time  of  the  institntion 
and  trial  of  the  action.  We  think  the  evi- 
dence in  this  regard  sufficiently  sustains  the 
finding  of  the  court,  and  tliat  the  appellants' 
contention  upon  this  point  also  is  without 
substantial  merit. 

Judgment  and  ocder  affirmed. 


COIXJUHOtJN  V.  PACK  et  aL     (Civ.  1637.) 
(I}isttict  Court  of  Appeal,  First  District,  Cal- 
ifomi&    Sept.  1,  191S.) 

JtmauxifT  9=3ioi  —  Pbockss  to  Svrrottr  — 
Sekvicb— Rbtubh— Pabinbbship  and  Inoi- 
viduai.  dsfendants. 

Under  Code  Civ.  Proc.  S  388,  providing 
that,  when  several  persons,  associated  in  busi- 
ness, transact  it  under  a  common  name,  whether 
or  not  it  comprises  their  names,  they  may  be 
sued  by  such  common  name,  the  aummoos  being 
served  on  one  of  them,  and  tbe  judgment  shall 
bind  the  joint  property  of  all,  and  the  individual 
property  of  those  served,  that  the  return  of 
Bommons,  showing  a  service  on  an  individual 
defendant,  did  not  affirmatively  declare  that  he 
was  a  member  of  the  partnership  defendant, 
and  served  in  that  capacity,  does  not  make  it 
insufficient  to  sapport  a  default  judgment 
against  the  partnersnip;  the  complaint,  a  copy 
tn  which  was  served  with  the  summons,  showing 
that  the  individual  served  was  sued  individually, 
and  aUenng  that  he  was  a  member  of  the  part- 
nenhip  joined  as  defendant. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  H  168-170 ;  Dec  Dig.  <8=»101.] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  E.  P.  Mogan, 
Jndge. 


Action  by  W.  W.  Colquhoun  against  Thom- 
as W.  Pack  and  others.  From  an  adverse 
order,  defendants  appeal.    Affirmed. 

H.  I/.  Clayberg  and  Clayberg  &  Whltmore, 
all  of  San  Frandsco,  for  appellants.  Joseph 
K.  Hutchinson,  of  San  Francisco  (Walter 
Slack,  of  San  Francisco,  of  counsel),  for  re- 
sx>ondent. 

PER  CURIAM.  This  is  an  appeal  from 
an  order  denying  a  motion  to  set  aside  a  de- 
fault judgment  entered  against  the  partner- 
ship defendant  in  the  above-entitled  action. 
The  ground  of  the  motion  was,  in  effect,  that 
the  c(^>artnersbip  defendant  had  not  been 
served  with  summons.  The  appeal  comes 
here  upon  the  Judgment  roll  in  the  action, 
and  a  duly  authenticated  record  of  the  pro- 
ceedings had  upon  the  hearing  and  deter- 
mination of  the  motion. 

The  motion  was  grounded,  presented,  and 
determined  entirely  upon  the  point  that,  al- 
though the  return  of  summons  showed  a  serv- 
ice of  process  upon  the  defendant  Thomas 
A.  Pack,  such  return  did  not  affirmatively 
declare  that  said  Pack  was  a  member  of  the 
copartnership  and  served  In  that  cajwdty; 
and  therefore,  It  is  argued,  that  the  return 
of  service  of  summons  was  insufficient  to 
warrant  and  support  a  default  judgment 
against  the  copartnership  defendant. 

The  complaint  in  the  action,  a  copy  of 
which  was  served  with  the  summons  upon 
the  defendant  Pack,  shows  that  he  was  sued 
Individually,  and  alleges  that  he  was  a  mem- 
ber of  the  partnership  joined  as  defendant 
under  the  firm  name  of  "Thos.  W.  Pack,  Hen- 
ry E.  Lee  &  T.  O.  Toland."  Assuming  the  or- 
der in  question  to  be  appealable,  we  are  sat- 
isfied that,  under  the  provisions  of  section 
388,  Code  of  Civil  Procedijre,  and  upon  the 
authority  of  Morrlssey  v.  Gray,  162  Oal.  638, 
124  Pac.  246,  the  appellants'  point  as  made  in 
the  lower  court  and  as  reiterated  here  was 
and  is  without  merit 

The  order  appealed  from  Is  affirmed. 


STOHLMAN  v.  MARTIN.     (Civ.  1332.) 
(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia.   Sept  7,  191S.) 

1.  Appeal  and  Ebbob  <s=s>1010  —  Review  — 
Judgment. 

A  judgment  will  be  upheld  where  there  is 
evidence  in  the  record,  not  inherently  improb- 
able, sufficient  to  support  the  findings. 

[Ed.  Note.— For  other  cases,  see  Appeal  nnd 
Error,  Cent  Dig.  S$  3979-3982,  4024;  Dec. 
Dig.  «=»1010.] 

2.  Municipal  Cobpobations  «=»705  — Inju- 
BiEB  TO  Persons  on  Stbeets — ^Deobee  of 

St  1907,  p.  916,  i  3,  subd.  3,  declares  that 
upon  approaching  a  person  or  horse  being  ridden 
or  driven  a  motorist  shall  use  every  reasonable 
precaution  to  insure  the  safety  of  such  person 
and  animals,  while  section  4,  subd.  1,  requires 
motorists  in  all  cases  to  seasonably  turn  to  the 
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right.  Beli  that,  under  the  law  and  in  view  of 
the  custom,  a  motorist  is  bound  to  keep  to  the 
right,  but  the  fact  that  be  was  not  on  the  right 
side  of  the  street  is  not  negligence  per  se,  but 
is  only  prima  facie  evidence  of  negligence. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §S  1515-1517;  Dec 
Dig.  <S=>705.] 

3.  MtrMorPAL      CobpoeIa.tions      «=»706   — 
Streets— Injtjbieb  to  Persons  upow — Nbo- 

UGENCE. 

In  an  action  for  injuries  received  by  plain- 
tiff whose  vehicle  was  struck  by  defendant  s  mo- 
tor car,  the  question  whether  defendant's  negli- 
gence in  driving  on  the  left-hand  side  of  the 
street  was  the  proximate  cause  of  the  injury 
held  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  f  1518 ;  Dec.  Dig.  ®=> 
706.1 

4.  Pleadiwg     ®=>85— Amendment  — StTPPtE- 

VENTAL  COUFLAINT. 

In  an  action  for  personal  injuries  a  trial 
amendment  whereby  the  amounts  claimed  for 
permanent  damages  and  for  medical  expenses 
were  increased  is  not  in  the  nature  of  a  supple- 
mental complaint  presenting  matters  arising 
since  trial  and  entitling  defendant,  under  Code 
Civ.  Proc.  §  464,  to  additional  time  to  answer. 
[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  IMg.  If  172-178;    Dec.  Dig.  <8=386.] 

6.  Appeal  and   Erbob  <8=»1041  —  Revibw — 

Harmless  EBBtos. 

A  trial  amendment  whereby  the  amount  of 
damages  claimed  was  increased  is  harmless 
where  the  award  was  much  less  than  the 
amount  claimed  in  the  first  instance. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  4106,  4109;  Dec.  Dig. 
*=»1041.] 

Appeal  from  Superior  Court,  Yuba  County ; 
Eugene  P.  McDanlel,  Judga 

Action  by  Theresa  Stohlman  against  B.  W. 
Martin.  From  a  judgment  for  plaintiff  and 
an  order  denying  new  trial,  defendant  ap- 
peals.   Affirmed. 

Wetmore  &  Davles,  of  Maiyavllle,  for  ap- 
pellant W.  H.  Carlln,  of  MarysvUle,  for  re- 
spondent 

HART,  J.  This  Is  an  action  for  personal 
Injuries  alleged  to  have  been  negligently  in- 
flicted upon  the  plaintiff  by  the  defendant. 
The  action  was  tried  by  the  court;  a  trial 
by  jury  baring  been  waived  by  both  par- 
ties. The  court  found  in  favor  of  the  plain- 
tiff and  awarded  her  damages  In  the  sum 
of  $1,000.  A  motion  for  a  new  trial  was 
made  by  the  defendant  and  denied  by  the 
conrt  This  appeal  is  from  the  judgment  and 
the  order  denying  the  motion  for  a  new  trial. 
The  findings  of  the  court  are  as  follows: 
"(1)  That  on  the  28th  da7  of  September,  1913, 
and  while  plaintiff  was  riding  in  a  buggy  drawn 
by  one  horse  coming  easterly  in  that  portion  of 
'Fifth'  street  in  the  city  of  Marysville,  county 
of  Yuba,  state  of  California,  generally  known  as 
the  'subway,'  defendant  in  and  driving  a  motor 
vehicle,  to  wit,  an  automobile,  and  going  in  the 
opposite  direction,  namely,  westerly,  and  driving 
his  soid  automobile  on  the  left  side  of  the  center 
of  said  street  or  road,  and  in  the  dark,  at  the 
hour  of  about  8  o'clock  p.  m.,  of  said  day,  neg- 
ligently, wrongfully,  and  carelessly  ran  into  and 
collided  with  said  horse  and  buggy,  throwing 
plaintiff  from  the  seat  thereof  into  the  back  or 


top  of  said  buggy,  which  was  down,  overturning 
said  buggy  and  throwing  said  top  with  plain  tin 
therein  upon  the  ground,  seriouuy  injuring  her 
in  the  head,  back,  and  divers  portions  of  her 
body,  and  because  and  as  a  result  thereof  she 
suffered,  and  has  since  continuously  suffered, 
acute  pains  in  the  back,  a  severe  injury  to  the 
lumbar  region  of  the  vertebrae,  a  severe  shock 
to  her  nervous  system,  resulting  in  a  marked, 
and  up  to  this  date  continued,  irregularity  of 
her  menstrual  periods,  and  other  divers  injuries, 
and  all  thereof  was  caused  by  the  said  negli- 
gence and  want  of  ordinary  care  of  defendant 
aforesaid." 

The  place  where  the  accident  occurred  is 
well  described  in  the  brief  of  counsel  for  the 
plaintiff  as  follows: 

"Marysville  is  situate  on  the  east  side  of  the 
Feather  river,  Yuba  City,  the  county  seat  of 
Sutter  county,  on  the  west  side  of  the  river. 
The  distance  between  the  center  of  the  two 
places  is  approximately  one  mile,  and  they  are 
connected  by  a  bridge  across  the  Feather  river. 
Fifth  street,  in  Marysville,  proceeds  westerly  to 
a  point  near  the  westerly  line  of  the  dty,  where 
it  is  crossed  by  the  trestle  of  the  Western  Pacific 
Railroad,  and  as  the  street  proceeds  westerly 
it  traverses  what  is  termed  a  subway  until  it 
reaches  the  easterly  end  of  the  Feather  River 
bridge.  The  trestle  has  four  bents  or  passage- 
ways, the  two  northerly  ones  bdng  for  ordinary 
travel,  the  two  southerly  ones  occupied  by  the 
tracks  of  the  Northern  Electric  Railroad.  The 
total  width  of  the  street  through  this  subway 
is  approximately  78  feet,  33  feet  of  which  is  oc- 
cupied by  the  two  railroad  tracks,  and  46  feet 
by  a  roadway  used  for  ordinary  travel,  the  road- 
way being  on  the  north  and  the  railroad  tracks 
being  on  the  south  side  of  the  street.  The  rail- 
road portion  of  the  street  is  not  graded  between 
the  rails,  that  is,  the  ties  appear,  and  it  is  sel- 
dom used  in  any  way  for  ordinary  travd." 

The  plaintiff  and  one  Stoker  were  riding  in 
a  buggy  drawn  by  a  single  horse  at  the  time 
of  the  accident  Stoker  was  driving  the 
horse  and  traveling  in  an  easterly  direction 
at  the  rate  of  about  6  miles  an  hour.  He 
testified  that  as  be  was  leaving  the  bridge, 
"and  about  100  yards  on  the  other  side,  be: 
tween  the  bridge  and  the  trestlework,"  he 
saw  an  automobile  coming  towards  him, 
traveling  in  a  westerly  direction,  and  on  the 
left-hand  or  south  side  of  the  street;  that, 
upon  observing  the  machine  on  the  wrong 
side,  he  pulled  his  horse  towards  and  near 
the  car  tracks,  which,  as  seen,  are  located  on 
the  south  side  of  the  street  "When  I  first 
saw  the  machine,"  he  proceeded,  "it  was 
about  in  the  center  of  the  street  It  turned 
before  It  came  to  the  trestle,  and  when  I 
saw  it  pass  under  I  pulled  towards  the  car 
track  to  the  right-hand  side,  and  the  ma- 
chine kept  coming  straight,  and  gradually 
ran  into  me  about  100  yards  the  other  side 
of  the  trestle  next  to  the  car  track.  ♦  »  • 
I  was  on  the  south  side  of  the  center  of  the 
street  When  I  saw  the  machine  approach- 
ing, I  hugged  the  car  track  as  close  as  I 
could."  He  testified  that  the  defendant  did 
not  blow  the  horn  on  his  machine  or  give 
any  other  warning  of  his  approach.  He  also 
testified  that  he  held  the  reins  attached  to 
the  horse  with  both  hands.  As  a  result  of 
the  collision,  testified  Stoker,  the  horse  was 
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Injured  and  thrown  to  the  ground,  the  wit- 
ness himself  hurled  from  the  buggy,  and  the 
plaintiff  so  violently  thrown  Into  the  back  of 
the  buggy  as  to  have  sustained  severe  in- 
juries, according  to  the  physician  subsequeut- 
ly  called  to  attend  her.  That  the  impact  was 
a  severe  one  Is  shown  by  the  testimony  of 
Stoker  that  the  buggy  was  facing  north  im- 
mediately following  the  collision,  or  at  right 
angles  to  the  direction  in  which  it  was  going 
when  struck.  "The  buggy  was  lying  on  its 
side,"  continued  Stoker,  "and  Miss  Stohlman 
was  still  in  the  back  of  the  buggy." 

[1]  The  plaintiff's  testimony  supported 
that  of  Stoker  in  all  vital  particuliars.  She, 
too,  testified  that  the  defendant  was  travel- 
ing in  a  westerly  direction,  and  on  the  left- 
band  or  south  side  of  the  street  as  he  ap- 
proached the  vehicle  in  which  she  and  Stoker 
were  riding.  She  further  testified  that  Stok- 
er was  driving  at  a  rate  not  in  excess  of 
about  5  miles  an  hour,  and  that,  immediately 
upon  observing  that  the  automobile  was  on 
the  wrong  side  of  the  street.  Stoker  pulled 
the  horse  toward  the  car  tracks — that  is,  to 
the  extreme  right  or  south  side  of  the  street— 
and  was  in  that  f  osition  on  the  street  when 
the  machine  struck  the  buggy. 

Of  course,  the  defense  presented  testimony 
which  squarely  contradicted  the  testimony  of 
the  plaintiff  and  Stoker,  and  which  (it  may 
be  added^,  If  accepted  by  the  trial  court, 
would,  so  It  appears  upon  Its  face,  be  suffi- 
cient to  support  a  finding  that  the  defend- 
ant was,  at  and  Immediately  preceding  the 
time  of  the  accident,  driving  his  machine  in 
a  careful  manner  and  in  accord  with  the  re- 
quirements of  the  statute  prescribing  and 
limiting  the  rate  of  speed  beyond  which  mo- 
tor vehicles  may  not  be  driven  over  the  pub- 
lic highways  of  the  state,  and  otherwise  reg- 
ulating the  manner  of  their  use  on  such  thor- 
oaghfares.  It  Is  not  necessary  to  present 
herein  a  statement  of  the  testimony  so  sub- 
mitted, for,  so  far  as  this  court  Is  concern- 
ed, it  is  sufficient  if  there  be  found  In  the 
record,  as  we  have  found  therein,  sufficient 
support  for  the  findings  in  testimony  charac- 
terized by  no  such  inherent  weakness  or, 
upon  its  face,  so  wanting  in  probative  force, 
as  to  warrant  the  conclusion  that,  as  a  mat- 
ter of  law,  it  cannot  uphold  the  conclusions 
of  fact  upon  whl<^  the  judgment  is  planted. 

[2]  It  is  now  in  order  to  inquire  whether 
the  court  was  warranted  in  finding  from  the 
evidence  that  the  proximate  cause  of  the  In- 
juries received  by  the  plaintiff  was  in  the 
negligence  of  the  defendant  in  driving  his 
madiine  on  the  wrong  side  of  the  street  and 
so  approaching  and  colliding  with  the  vehicle 
In  which  the  plaintiff  was  riding. 

Section  4,  snbd.  1,  of  an  act  of  the  Legis- 
lature of  1907,  amending  certain  sections  of 
"An  act  to  regulate  the  operation  of  motor 
vehicles  on  public  highways,"  etc.,  provides, 
in  part,  as  follows: 

"Whenever  a  person  operating  a  motor  ve- 
Ude  shall  meet  on  a  public  highway  any  other 
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person  riding  or  driving  a  horse  or  horses  or 
other  live  stock,  or  any  other  vehicles,  the  per- 
son 80  operating  such  motor  vehicle  shall  reason- 
ably turn  the  same  to  the  right  of  the  center  of 
such  highway  so  as  to  pass  without  interfer- 
ence."   Stats.  1907,  pp.  916,  917. 

The  same  act  (section  3,  subd.  S)  provides: 
"Upon  approachiiu  a  person  walking  in  the 
roadway  of  a  public  highway,  or  a  horse  or  hors- 
es, or  other  live  stock,  being  ridden,  led  or  driv- 
en thereon,  a  person  operating  a  motor  vehicle 
shall  give  reasonable  warning  of  its  approach, 
and  use  every  reasonable  precaution  to  insure 
the  safety  of  such  Iterson  or  animal,  and,  in  the 
case  of  horses  or  other  live  stock,  to  prevent 
frightening  the  same." 

It  is  plainly  evident  that  by  the  foregoing 
provisions  of  our  statute  law  regulating  the 
manner  of  using  the  public  highways  by  per- 
sons operating  or  driving  vehicles  of  any 
sort  thereon  the  Legislature  intended  to  make 
it  the  duty  of  persons  so  using  such  high- 
ways to  keep  to  the  right  side  thereof;  la 
other  words,  we  are  of  the  opinion  that,  In 
thus  prescribing  highway  regulations,  the 
Legislature  thereby  intended  to  require  per- 
sons 80  using  the  public  highways  to  keep  to 
the  right  of  the  center  of  such  thoroughfares 
at  all  times  when  possible  to  do  so,  regard- 
less of  whether  they  should  actually  meet  or 
see  any  other  person  traveling  on  such  high- 
way in  an  opposite  direction.  This  view  of 
the  provisions  of  the  statute  in  question  ap- 
pears to  be  sustained  by  the  very  recent  case 
of  Raymond  v.  Hill.  168  Cal.  473,  at  page  481, 
143  Paa  743,  at  page  746,  wherein  Mr.  Jus- 
tice Henshaw,  speaking  for  the  court,  says: 

"So  long-continued  and  universal  has  been 
the  custom  in  California  for  approaching  ve- 
hicles or  pedestrians  to  pass  to  tiae  right,  and 
to  pass  to  the  left  when  the  approach  is  made 
from  behind  another  vehicle  or  pedestrian,  that 
it  may  be  said  to  be  a  part  of  our  common  law. 
In  this  state  the  custom,  in  part,  has  been 
crystallised  into  statute  law.  Stats.  1905,  p. 
816.  This  law  declares  it  the  duty  of  the  driv- 
ers of  all  motor  vehicles  to  pass  to  the  right  of 
an  approaching  person  or  vehicle  and  to  'give 
reasonable  warning  of  approach,  and  use  every 
reasonable  precaution  to  insure  the  safety  of 
such  person  or  animal.'  Section  3,  subd.  3. 
In  the  same  way  it  Is  declared  the  duty  of  the 
driver  of  the  motor  vehicle  to  pass  to  the  left 
on  approaching  any  person  or  other  vehicle  from 
the  rear.  The  effect  of  these  laws,  as  wcU  as 
of  the  [universal]  custom,  is  to  prompt  vehicles 
generally  to  use  the  right-hand  portion  of  the 
highway." 

Bat  it  is  not  to  be  nnderstod  that  we  in- 
tend to  hold  that  the  fact  that  the  driver  of 
a  motor  vehicle  may  violate  the  statute  by 
driving  on  the  wrong  side  of  the  road  or 
street  is  itself  necessarily  an  act  of  neg- 
ligence in  aU  cases.  He  might  for  a  suffi- 
cient reason  be  compelled  to  drive  on  the 
left  of  the  center  of  the  road  or  street,  and 
do  so  in  sach  manner  as  to  leave  to  ap- 
proaching vehicles,  pedestrians,  or  animals 
ample  opportunity  to  pass  with  perfect  safe- 
ty to  themselves,  in  which  case,  if  damage 
occurred  by  collision  vrtth  his  vehicle,  the 
question  as  to  whose  negligence  was  direct- 
ly responsible  therefor  would  depend  for  its 
solution  upon  the  other  drcomstuicesatteadj' 
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ing  the  accident  In  brief,  and  In  other 
words,  the  fact  that  he  was  driving  over  the 
highway  on  the  left  of  the  center  of  the  road- 
way might,  where  Injury  to  another  had  re- 
sulted therefrom,  constitute  prima  fade  evi- 
dence of  negligence,  but  it  would  amount 
to  no  more  than  that,  and  Its  evidentiary 
effect  might  properly  be  overcome  or  dispel- 
led by  other  evidence. 

We  can  perceive  no  inconsistency  between 
the  rule  as  thus  stated  and  the  declaration 
in  the  opinion  In  the  case  of  Scrtigg  v.  Sal- 
lee,  24  Cal.  App.  133, 140  Pac.  706,  cited  here, 
that  one  who  drives  a  motor  vehicle  over  a 
street  beyond  the  rate  of  speed  prescribed 
and  limited  by  a  municipal  ordinance  and 
for  which  a  penalty  Is  provided  is  guilty  of 
negligence  per  se.  The  two  propositions,  as 
we  conceive  them,  are  widely  divergent  In 
the  one  case  the  drivers  have  the  right  to 
pass  over  public  streets  and  highways,  and, 
as  before  suggested,  if  they  "give  reasona- 
ble warning  of  their  approach"  and  "use 
every  reasonable  precaution  to  Insure  the 
safety  of  approaching  vehicles,  persons,  or 
animals,  the  mere  fact  that  they  are  trav- 
eling on  the  left  of  the  center  of  the  high- 
way, while  evidence  of  negligence  of  more  or 
less  significance,  according  to  other  circum- 
stances of  the  case,  Is  not  itself  negligence. 
In  the  other  case  one  who  violates  a  penal 
statute  or  mimicipal  ordinance  commits  a 
public  wrong,  and  such  act  is  negligence  per 
se,  and  nothing  further  need  be  proved  if  It 
be  shown  that  the  infraction  of  such  law  or 
ordinance  was  the  direct  and  sole  cause  of 
an  injury  to  another. 

[3]  It  was,  however,  for  the  trial  court, 
acting  as  a  Jury,  to  determine  from  the  evi- 
dence whether  the  proximate  caase  of  the 
plaintiff's  injuries  was  in  the  act  of  the  de- 
fendant in  wrongfully  driving  bis  car  on 
south  side  of  the  street  and  that  ita  de- 
termination of  that  question  cannot  be  held 
to  be  open  to  review  by  this  court  must  be- 
come plainly  manifest  upon  a  consideration 
of  the  evidence,  of  which  a  synoptical  state- 
ment is  given  above. 

But  to  briefly  recapitulate:  The  width  of 
the  street  through  which  the  subway  pass- 
es is  78  feet  of  which  33  feet  are  and  were 
at  the  time  of  the  accident  occupied  by  two 
railroad  tracks,  leaving  a  roadway  of  46 
feet  for  the  accommodation  of  the  usual  or 
customary  travel.  The  railroad  portion  of 
the  street,  as  has  been  shown,  was  not  then 
graded  between  the  rails,  and  was  rarely 
ever  used  for  the  ordinary  travel,  and  In- 
deed, was  hardly  in  a  condition  for  that  pur- 
pose. Thus,  it  will  be  seen,  the  portion  of  the 
street  designed  for  the  usual  travel  and 
which  was  ordinarily  and  generally  used  for 
that  purpose  was  of  such  limited  width  as 
to  make  it  extremely  unsafe  for  a  motor  ve- 
hicle, or  any  other  kind  of  vehicle,  for  that 
matter,  to  be  driven  over  it  on  the  left-hand 
side  of  its  center  line,  even  under  ordinary 


circumstances,  and  much  more  so  in  the 
nighttime. 

The  court  seems  dearly  to  have  been  war- 
ranted in  concluding  that  the  defendant  was 
driving  on  almost  the  extreme  left-hand  side 
of  the  street  when  the  collision  occurred; 
for  both  the  plaintiff  and  Stoker  testified 
that  the  latter,  on  noticing  the  approach  of 
the  automobile.  Immediately  turned  his  horse 
toward  and  "hugged"  the  car  tracAs;  that 
is,  that  he  moved  to  a  point  as  near  the  car 
tracks  as  possible  without  driving  upon 
them.  There  were  no  obstructions  in  the 
street  requiring  the  defendant  to  go  out  of 
the  usual  and  proper  course.  The  lamps  up- 
on his  machine  were  lighted  at  the  time,  and, 
even  if  it  be  tme,  as  he  testified,  that  those 
lamps  did  not  throw  the  light  far  enough 
ahead  of  the  machine  to  discover  to  his 
view  the  approach  of  the  buggy  in  which  the 
plaintiff  was  riding,  they  certainly  reflect- 
ed snfficient  light  to  enable  him  readily  to 
discern  with  at  least  approximate  accuracy 
the  center  line  of  the  street  Indeed,  being 
a  resident  of  Marysville  and  eng^aged  In  the 
real  estate  business  therein,  it  is  fair  to  pre- 
sume that  he  was  familiar  with  the  gen- 
eral condition  of  that  portion  of  Fifth  street, 
and  that  he  must  have  known  the  width  of 
the  street  and  the  existence  of  the  car  tracks 
thereon.  Of  course,  it  was  his  duty,  in  pass- 
ing through  the  subway  and  over  the  street 
to  exercise  that  degree  of  care  which  was 
commensurate  with  or  reasonably  exacted  by 
the  conditions  therein  existing,  and  of  which 
conditions  he  had  knowledge.  He  failed  to 
do  this,  according  to  the  evidence  from  which 
the  findings  were  manifestly  educed.  His 
statement,  even  assuming  it  to  have  been 
believed  to  be  true  by  the  trial  court  that 
because  of  the  darkness  in  the  subway  and 
in  that  portion  of  the  street,  he  could  not 
and  did  not  see  the  buggy  or  know  that  it 
was  approaching,  does  not  constitute  a  suf- 
ficient or  legal  reason  for  his  carelessness 
in  driving  on  the  left-hand  side  of  the  street, 
and  cannot  therefore,  stand  as  a  ground  for 
absolving  him  from  responsibility  and  liabil- 
ity for  the  consequences  of  his  wrongful 
act  Indeed,  the  very  fact  that  it  was  so 
dark  that  it  was  impossible  for  one  to  see 
a  vehicle  unequipped  with  lights  even  a 
short  distance  ahead  of  him  called  for  the 
exercise  of  much  more  than  ordinary  care 
by  one  driving  an  automobile  over  the  street ; 
and  in  this  case  the  fact  that  the  night  was 
as  dark  as  described  by  the  defendant  is  a 
circumstance  in  aggravation,  rather  than  in 
mitigation,  of  his  omission  to  take  the  prop- 
er ^de  of  the  thoroughfare  upon  leaving  or 
passing  through  the  subway. 

Thus  we  have  reviewed  and  commented  up- 
on the  evidence  and  the  natural  and  log- 
ical effect  thereof,  not  upon  the  assump- 
tion that  it  is  a  function  of  a  reviewing 
court  to  determine  whether  the  plaintiff  has 
established  the  Issue  submitted  and  main- 
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tatned  by  het  by  the  degree  of  proof  enti- 
tllng  her  to  prevail,  but  for  the  single  and 
the  legitimate  purpose  of  showing  that  the 
trial  court* 8  findings  seem  to  have  been  jna- 
tlfied,  or,  at  any  rate,  are  sufficiently  sup- 
ported. 

[4]  It  Is  next  ctmtended  that  the  court's 
order  allowing  the  plaintiff  to  amend  her 
complaint  In  certain  particulars  during  the 
progress  of  the  trial  and  before  she  rested 
her  case  was  erroneous  and  detrimental  to 
the  rights  of  the  defendant  The  original 
complaint  alleged  that,  by  reason  of  the  In- 
juries sustained  by  her,  the  plalntUt  was 
compelled  to  Incur  a  doctor's  bill  for  $50, 
and  that  she  suffered  damage,  measured  In 
money.  In  the  sum  of  $2,000.  By  the  amend- 
ments the  complaint  was  made  to  allege  that 
the  doctor's  bill  amounted  to  $160,  and  the 
damage  sustained  to  the  plalntlfl  to  the  sum 
of  $5,000. 

Counsel  for  the  defendant  objected  to  the 
allowance  of  the  proposed  amendments,  and 
the  ground  of  their  objection  appears  to  have 
been  that  the  changes  which  It  was  proposed 
to  make  In  the  complaint  Involved  matters 
arising  subsequently  to  the  filing  of  the  orig- 
inal complaint,  and  that,  therefore,  they 
should  have  been  Introduced  as  Issues  In  the 
case  by  way  of  a  supplemental  complaint 
(section  484,  Code  Civ.  Proc.),  copy  of  the 
same  served  on  the  defendant,  and  the  lat- 
ter given  ten  days'  time  within  which  to  in- 
terpose an  answer  thereto.  Viewing  the  pro- 
po^  amendments  In  this  light,  counsel, 
upon  the  order  being  made  allowing  them, 
objected  to  proceeding  further  with  the  trial 
of  the  case  at  that  time. 

Very  clearly,  the  changes  made  In  the 
complaint  under-  the  order  complained  of 
Involved  the  introduction  of  no  matter  or 
facts  arising  after  the  filing  of  that  plead- 
ing in  Its  original  draft  The  cause  of  ac- 
tion stated  in  the  complaint  consisted  of  the 
injuries  suffered  by  the  plaintiff  through  the 
negligence  of  the  defendant,  and  the  altera- 
tion of  the  complaint  in  the  indicated  par- 
ticnlais  introduced  therein  no  new  element, 
but  merely  had  the  effect  of  calling  for  a 
larger  quantum  of  compensatory  relief  for 
the  cause  of  action  as  it  was  originally  stat- 
ed than  was  claimed  and  demanded  In  the 
first  Instance.  It  Is  In  no  respects  any 
different  from  a  case  where,  the  action  be- 
ing upon  a  quantum  valebat,  the  amount 
originally  sued  for  and  alleged  to  be  the 
reasonable  value  of  the  goods  was  less  than 
the  proofs  disclosed  them  to  be  reasonably 
worth.  In  such  case  no  one  would  say  that 
tbe  alteration  of  the  complaint  so  that  in 
that  particular  it  would  conform  to  the  evl- 
dcDce  would  Involve  the  Introduction  of 
facts  arising  after  the  filing  of  the  original 
complaint. 

'We  cannot  say  that  the  court  was  not  war^ 
ranted  in    allowing    the    complaint    to    be 


amended  In  the  particulars  mentioned.  Of 
course,  it  Is  a  well-established  and  no  un- 
common practice  to  order  pleadings  to  be  so 
amended  as  to  conform  to  the  proofs  dur- 
ing tbe  trial  of  tbe  cause,  and  even  after 
the  trial.  Section  432,  Code  Civ.  Proc.; 
Daly  V.  Ruddell,  137  Cal.  671,  676,  70  Pac. 
784.  There  was  evidence  which  showed  that. 
Instead  of  $50,  which  was  the  amount  orig- 
inally alleged  to  have  been  paid  out  for  med- 
ical services,  the  sum  of  $150  constituted 
the  amount  actually  expended  by  the  plain- 
tiff for  such  services. 

[5]  As  to  the  amendment  whereby  the 
amount  of  tbe  actual  damages  claimed  by 
the  plalntlfl  was  Increased  from  $2,000  to 
$5,000,  it  is  plainly  apparent  that  the  de- 
fendant was  not  prejudiced  thereby,  even  If 
the  allowance  of  said  amendment  might  be 
said  to  Involve  error,  for  the  amount  of  tbe 
damages  awarded  by  the  court  was  far  be- 
low the  sum  prayed  for  In  the  complaint  as 
it  was  originally  filed. 

No  other  questions  are  submitted  here  for 
consideration. 

The  judgment  and  the  order  are  affirmed. 

We  concur:  CHIPMAN,  P.  J. ;  ELLISON, 
Judge  pro  tern. 


WEAVEB  V.  CARTER.     (Civ.  1340.) 
(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia.   Aug.  16,  1916.) 

1.  HianwATS  €=>184  —  Rkckless  Driving  — 
Injubt  to  Tbavkleb— Imstbuotionb— Duty 
of  coubt— sufpioiicnot. 

In  an  action  based  on  a  tort  claimed  to  be 
the  result  of  a  violation  of  law,  as  where  de- 
fendant attempted  to  pass  plaintitTs  bicycle  on 
the  right  when  moving  in  the  same  direction, 
and  ran  into  him  with  his  motor  car,  the  court 
should  instruct  that  plaintiff  must  show  that 
the  violation  complained  of  was  the  proximate 
cause  of  the  injury,  and  should  also  state  every 
condition  imposed  by  law  upon  the  parties. 

[Ed.  Note.— For  other  cas^   see  Highways, 
Cent  Dig.  fS  471-474;  Dec.  Dig.  «=>184.] 

2.  Tbial  «=9229— iNSTBKJcnoNB— SnmciEN- 
CY— Specific  Wobdb. 

In  an  action  on  a  tort,  the  result  of  a  vi- 
olation of  law,  it  is  not  necessary  that  the  court 
instruct  spedncally  that  the  violation  of  law 
must  be  found  to  be  the  proximate  cause  of  the 
injury,  but  it  is  sufficient  if  from  the  instruc- 
tions given  a  finding  for  tiie  plaintiff  necessarily 
involves  the  conclusion  that  the  violation  of 
law  was  the  proximate  cause. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  613 ;    Dec  Dig.  ®=>229.] 

3.  Tbial  «=>229— OoBTSTBUiRa  Ikbtbuotions 

TOOETHEB. 

Where  a  correct  statement  of  the  law  ap- 
plicable to  a  case  is  given  by  the  court  in  its 
charge  in  general,  the  omission  to  state  every 
essential  in  every  paragraph  is  not  fatal,  but 
it  is  sufficient  if  all  the  instructions,  taken  to- 
gether, not  being  inconsistent  with  each  other 
or  confusing,  give  the  jury  a  fair  and  just  idea 
of  the  law  on  the  point  to  which  they  are  di- 
rected. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S  613 ;  Dec.  Dig.  <S=>229.] 
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4.  Appkal  awd  Ebbob  ®=9216  —  Objection 
Below— StrFFioiEiJCT—lNSTHUcnoNB  —  Rb- 

QUEBTS. 

Where  the  court  instructs  on  an  issue,  giv- 
ing a  correct,  but  abstract,  statement  of  the 
law,  the  defendant  cannot  complain  on  appeal, 
if  he  fails  to  request  a  further  charge. 

[Ed.  'Note.— For  other  cases,  see  Appeal  anj 
Error,  Dec  Dig.  <S=3216;  Trial,  Cent.  Dig.  {S 
627,  628.] 

6.  HiQHWAys  <S=»184  —  Recjtlksb  Dbivino  — 
Injubt  to  BioycusT—lNSTBUOTioNS— Suf- 
ficiency. 

Instructions  in  an  action  by  a  bicycle  rid- 
er for  personal  injuries  by  being  struck  by  an 
automobile  coming  from  behind,  held  to  embody 
all  pertinent  issues. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  §§  471-474;  Dec  Dig.  «=>184.] 

6.  Highways  €=»184r— Irjitbies  to  Biotoubx 
—Excessive  Speed — Evidence. 

Evidence  in  an  action  for  personal  injuries 
by  being  struck  by  an  automobile  held  to  show 
that  defendant  was  running  at  an  unlawful 
speed. 

[Ed.  Note. — For  other  cases,  see  Highways, 
Cent.  Dig.  {§  471-474;  Dec.  Dig.  <a=l84.] 

7.  Highways  ig=s)177  —  Reckless  Driving  — 
Injury  to  Bicyclist— Pboximate  Cause. 

Where  defendant,  in  an  action  for  personal 
injuries  to  a  bicyclist  by  being  struck  from  the 
rear  by  an  automobile,  luiew  that  a  narrow  road 
was  much  traveled  and  was  filled  with  vehicles, 
and  he  saw  plaintiff  and  another  automobile 
ahead  of  him,  and  persisted  in  operating  hia 
car  in  excess  of  the  lawful  speed,  and  turned 
out  on  the  side  prohibited  by  law,  his  negligence 
was  the  proximate  cause  of  injury  to  the  plain- 
tiff. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  §  400;   Dec  Dig.  <S=»177.] 

8.  Appkal  and  Ebbobi  <S=>1001  —  Vbbdiot  — 
Review. 

Where,  tn  an  action  for  personal  injuries 
by  being  struck  by  an  automobile,  the  evidence 
will  sustain  a  verdict  either  way,  the  finding 
of  the  jury  is  conclusive,  and  the  appellate 
court  will  not  review  it. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  3022,  392S-3934;  Dec 
Dig.  <S=>1001.] 

Appeal  from  Snperior  Conrt,  Santa  Clara 
County;   P.  P.  Gosbey,  Judge. 

Action  by  Phillip  Weaver  against  A.  R. 
Carter.  Judgment  for  plaintiff,  and  appllca- 
tl(«  of  defendant  for  new  trial  denied,  from 
which  judgment  and  (wder  defendant  ap- 
peals.   Both  affirmed. 

W.  A.  Beasly,  H.  D.  Tuttle,  R,  R.  Syer,  and 
Owen  D.  Richardson,  all  of  San  Jose,  for  ap- 
pellant h.  EL  Petree  and  J.  P.  Sex,  both  of 
San  Jose,  for  respondent. 

HART,  J.  Action  for  personal  Injuries. 
The  plaintiff  was  awarded  judgment  for  the 
sum  of  $1,500  upon  a  verdict  returned  by 
the  Jury  in  said  amount.  The  defendant 
moved  for  a  new  trial,  which  motion  was 
disallowed,  and  he  brings  the  case  to  this 
court  on  an  appeal  from  the  judgment  and 
the  order  denying  his  application  for  a  trial 
de  novo. 

The  complaint  fully  states  the  facts  (to 
which  due  reference  by  way  of  a  review  of 
the  evidence  will  hereafter  be  made)  consti- 


tuting the  ground  of  the  plalntUTB  dalm  to 
damages. 

The  answer  of  the  defendant  denies  negli- 
gence and  sets  up  contributory  negligence  on 
the  part  of  the  plaintiff  as  the  efficient  or 
proximate  cause  of  the  accident  whereby  his 
Injuries  were  Sustained. 

The  accident  occurred  on  the  17th  day  ot 
June,  1911,  at  about  the  hour  of  4  o'clock 
p.  m.,  on  a  public  highway  commonly  known 
as  the  "Stevens  Creek  road,"  in  Santa  Clara 
county.  Said  road  connects  at  a  certain 
point  with  what  is  designated  and  known  as 
the  "Saratoga  and  Santa  Clara"  road,  and 
the  junction  of  said  roads  is  called  and 
known  as  "Meridan  Comers."  Stevens  Creek 
road  passes  through  a  thickly  settled  com- 
munity, and  there  is,  consequently,  always 
a  heavy  traffic  thereon.  Running  along  said 
road  and  on  the  north  side  thereof  Is  the 
track  of  the  Peninsular  Railway  Company, 
leaving  a  space  on  said  road  less  than  26 
feet  in  width  for  travel  by  automobiles,  bi- 
cycles, and  other  vehicles. 

At  the  time  above  stated,  the  plaintUT,  who 
was  then  a  man  of  approximately  65  years 
of  age,  was  riding  a  bicycle  along  and  over 
the  Stevens  Creek  road,  traveling  In  a  west- 
erly direction.  When  arriving  at  a  point 
about  900  feet  west  from  the  Junction  of 
said  road  and  the  Saratoga  and  Santa  Clara 
road,  he  saw  an  automobile  coming  toward 
and  not  far  distant  from  him,  traveling  in  an 
easterly  direction,  and  thereupon,  for  the 
purpose  of  safely  passing  said  automobile,  be 
took  the  right  or  north  side  of  the  highway, 
near  the  track  ot  the  said  Peninsular  Rail- 
way Company.  He  continued  to  travel  west 
along  the  north  side  of  said  road  near  said 
track,  .and,  as  he  was  so  traveling  and  ap- 
proaching the  automobile  going  east  on  said 
road,  a  large  automobile  owned  and  driven 
by-the  defendant,  traveling  west  on  said  road 
and,  as  the  complaint  alleges,  "at  an  exces- 
sive and  unlawful  rate  of  speed,"  approached 
the  plaintiff  from  the  rear.  When  the  ma- 
chine traveling  east  was  In  the  act  of  pass- 
ing the  plaintiff,  the  defendant  ran  his  ma- 
chine over  the  plaintiff,  thereby  causing  th© 
injuries  of  which  he  here  complains. 

The  plaintiff  was  removed  to  a  sanitarium, 
where  he  was  attended  by  a  physician,  who 
found  him  In  a  semiconscious  condition,  and 
the  bones  of  his  right  arm  severely  cnuhed. 
Indeed,  the  doctor  testified  that: 

"The  bone  was  crushed  all  to  pieces,  and  the 
muscles  and  ligaments  were  badly  torn.  Great 
masses  of  muscle  were  torn  out  entirely,  and 
he  was  sufEcring  from  shock  and  hemorrhage  and 
some  small  wounds  on  the  head  and  on  the  left 
arm,  but  the  really  severe  injury  was  to  his 
right  am.  *  *  *  I  found  it  necessary  to  re- 
move a  large  part  of  the  broken  fragments  of 
the  humerus  of  the  upper  arm,  which  shortened 
the  arm  three  inches,  and  it  was  necessary  to 
wire  the  broken  remains  together.  •  •  •  He 
was  [otherwise]  in  rugged  health,  and  I  found 
no  organic  trouble  in  him  in  my  examination. 
The  mobility  of  his  arm  has  been  impaired, 
*    *    *    This  is  a  fixed  condition.     It  is  much 
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weaker  than  it  would  otherwise  have  been  from 
loss  of  bone  and  muscle,  and  also  from  the  im- 
paired mobility  of  the  elbow  joint." 

The  above  is  only  a  general  statement  of 
the  facts  as  they  are  mainly  taken  from  the 
complaint. 

Two  general  points  for  a  reversal  are  urg- 
ed by  the  defendant,  viz. :  (1)  That  the  court 
below  misdirected  the  jury  on  matters  of 
law;  (2)  that  the  evidence  does  not  support 
the  verdict 

The  particular  part  of  the  court's  charge 
of  which  the  defendant  complains  Is  the 
third  paragraph  of  the  following  instruction: 

"I  instruct  you  that  one  who  violates  a  rule 
of  law  governing  the  use  of  a  public  highway, 
or  to  fix  how  the  passing  of  a  vehicle  shall  be 
conducted,  or  the  side  upon  which  they  shall 
pass  each  other,  is  guilty  of  negligence,  and  the 
one  so  violating  any  of  these  rules  or  attempt- 
ing to  pass  a  vehicle  on  a  side  other  than  is 
provided  and  prescribed  by  law  assumes  the 
burden  of  his  experiment,  and  is  liable  for  any 
injury  that  takes  place  by  reason  of  or  through 
such  violation  of  the  law,  provided,  however, 
that  the  party  who  has  sustained  the  injury  baa 
not  contributed  to  the  injury. 

"Tha  statute  is  positive  and  mandatory  that 
an  automobile  approaching  and  attempting  to 
pass  a  vehicle  from  the  rear  must  pass  such  ve- 
hicle on  the  left-hand  side  thereof;  while  the 
driver  of  the  vehicle  to  be  passed  must,  as  soon 
as  practicable,  turn  to  the  right  so  aa  to  allow 
free  passage  on  the  left. 

"I  instruct  you,  gentlemen  of  the  jury,  that  if 
you  find  from  the  evidence  in  this  case  that  the 
plaintiff,  Phillip  Weaver,  while  free  from  negli- 
gence, was  riding  his  bicycle  along  the  Stevens 
Creek  road,  and  upon  the  right-hand  side  there- 
of, and  that  the  defendant.  Carter,  overtaking 
him,  attempted  to  pass  him  upon  his  right-hand 
side,  and  in  so  attempting  to  pass  said  Weaver, 
collided  with  him,  and  thereby  Injured  him,  that 
under  such  circumstances  the  said  defendant. 
Carter,  was  negligent,  and  is  responsible  for  the 
injury  inflicted  by  him,  and  that  plaintiff,  under 
such  circumstances,  is  entitled  to  recover  judg- 
ment against  him  tor  such  amount  as  you  may 
determine  in  accordance  with  the  rules  already 
announced." 

Tbc  foregoing  instruction  was  Intended  to 
embrace  and  declare  the  law  of  the  road  as 
established  by  the  Legislature  of  1905  and 
1907.  Stats.  1903,  p.  816;  Stats.  1907,  pp. 
916,  917,  b^Dg  an  act  amendatory  of  the  act 
of  1905. 

Section  4,  subd.  1,  of  said  act  provides  as 
follows: 

"Whenever  a  person  operating  a  motor  ve- 
hicle shall  meet  on  a  public  highway  any  other 
person  riding  or  driving  a  horse  or  horses  or 
other  live  stock,  or  any  other  vehicles,  the  per- 
son 80  operating  such  motor  vehicle  shall  rea- 
sonably turn  the  same  to  the  right  of  the  center 
of  such  highway  so  as  to  pass  without  interfer- 
ence. Any  such  person  so  operating  a  motor 
vehicle,  shall,  on  overtaking  any  such  horse,  live 
stock  or  other  vehicle,  pass  on  the  left  side 
thereof,  and  the  rider  or  driver  of  such  horse, 
live  stock  or  other  vehicle  shall,  as  soon  as 
practicable,  turn  to  the  right  so  as  to  allow  free 
passage  on  the  left.  Any  such  person  so  oper- 
ating a  motor  vehicle  shall  at  the  intersection 
of  public  highways,  keep  to  the  right  of  the  in- 
tersection of  the  centers  of  such  highways  when 
turning  to  the  right  and  pass. to  the  right  of 
anch  intersection  when  turning  to  the  left." 

It  is  conceded  by  counsel  for  the  defendant 
that  the  first  and  second  paragraphs  of  the 


above-quoted  Instruction  embody  a  correct 
abstract  statement  of  the  law  regulating  the 
use  of  the  public  highways  by  persons  oper- 
ating motor  vehicles  under  the  conditions 
specified  in  the  above  section  of  the  statute. 
It  Is,  however,  claimed  that  the  third  para- 
graph, which  is  concrete  in  form  or  In  such 
language  as  to  make  it  specially  applicable 
to  the  general  facts  of  this  case,  involves  an 
erroneous  statement  of  the  law  whose  teims 
it  attempts  to  state,  for  these  rea8(His:  (1) 
That  It  nowhere  declared  to  the  jury  la  terms 
that,  before  they  were  warranted  in  finding 
against  the  defendant,  it  must  have  appeared 
from  the  evidence  to  their  satisfaction  that 
the  attempt  of  the  defendant.  If  there  was 
such  attempt  on  his  part  shown,  to  pass  the 
plaintiff  on  the  right,  constituted  the  proxi- 
mate cause  of  the  injury  or  directly  con- 
tributed thereto.  The  argument  in  support 
of  this  criticism  of  the  instruction  is  that 
the  instruction,  as  phrased  and  given,  was 
susceptible  of  the  construction  by  the  jury 
that  the  "very  act  of  attempting  to  pass  <»> 
the  right  side  made  the  defendant  liable  if 
the  collision  occurred  while  such  attempt 
was  being  made,  even  though  the  attempt 
had  no  causal  relation  to  the  litjury."  <2) 
That  said  paragraph  of  the  Instruction  does 
not  declare,  as  the  statute  prescribes,  that  it 
is  the  duty  of  the  person  "riding  or  driving 
a  horse  or  horses  •  •  *  or  any  other 
vehicle"  on  a  public  highway  and  overtaken 
by  the  driver  of  a  motor  vehicle,  as  soon  as 
practicable,  to  "tnm  to  the  right  so  as  to 
allow  free  passage  on  the  left" 

[1]  Counsel  for  the  defendant  are  undoubt- 
edly right  In  the  CMitention  that,  where,  as 
is  the  theory  of  the  plaintiff  here,  a  tort  is 
the  direct  result  of  the  violation  of  some 
statutory  or  other  law,  and  the  party  suing 
for  damages  relies  upon  the  Infraction  of 
such  law  for  a  recovery,  It  must  be  made  to 
appear,  and  the  court  must  so  instruct  the 
jury,  that,  before  a  recovery  In  such  case  is 
sustainable,  the  act  of  the  defendant  in  vio- 
lating such  law  was  the  proximate  or  direct 
cause  of  the  tort  or  injury.  It  is  equally 
true  that  it  is  the  duty  of  the  court  to  state 
to  the  jury  all  the  conditions  to  which  such 
law  subjects  both  the  plaintiff  and  the  de- 
fendant with  respect  to  the  performance  of 
the  duties  therein  prescribed  to  them.  And 
we  think  it  becomes  very  clear,  when  view- 
ing the  above-quoted  instruction  as  a  whole 
and  by  the  light  of  the  entire  charge,  rather 
tlian  considering  a  detached  excerpt  there- 
from only,  that  the  objections  of  counsel  to 
said  Instruction  will  be  found  to  be  ground- 
lees. 

[2]  In  the  first  place,  if  counsel  Intend  to 
say  by  their  criticism  of  the  instruction  in 
that  respect  that  It  should  have  contained 
a  statement  in  express  language  that  the  at- 
tempt to  pfiss  on  the  right  must  have  been 
the  i)roxlmate  cause  of  the  Injury,  then  we 
are  constrained  to  answer  that  there  was  no 
necessity  for  such  a  statement  th^ein.   While 
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it  was  for  the  Jury  to  determine  the  question 
whether  the  defendant  was  guilty  of  an  In- 
fraction of  the  statute,  and  the  further  ques- 
tion whether  such  Infraction  constituted  the 
direct  cause  of  the  injury,  It  was  within  the 
province  of  the  court  to  state  the  conditions 
which  should  be  shown  to  be  present  to  con- 
stitute the  act  of  the  defendant  and  its  tor- 
tious consequences  negligence  for  which  he 
would  be  liable,  and  this  Is  what  the  court 
plainly  did  in  the  instruction  under  review; 
and  where,  as  is  true  here,  the  court  makes 
the  statement  to  the  jury  that  the  defendant 
would  be  guilty  of  negligence  making  him 
responsible  for  the  injury  inflicted  upon  the 
plaintiff  if,  in  attempting  to  pass  the  latter 
contrary  to  the  inhibition  of  the  statute  in 
that  regard,  the  injury  complained  of  was 
sustained,  provided  the  plaintiff  was  blame- 
less or  free  from  negligence,  such  statement 
necessarily  involves  the  declaration  that  such 
negligence  on  the  part  of  the  defendant,  if 
found  to  have  existed,  with  the  qualification 
as  to  the  conduct  of  the  defendant,  would 
constitute  the  proximate  cause  of  the  in- 
Jury;  and  we  cannot  perceive  how  it  was 
not  thus  made  perfectly  clear  to  the  jury 
that  a  finding  by  them  that  the  defendant 
was  guilty  of  the  negligence  so  described, 
the  plaintiff  being  blameless  or  not  hav- 
ing by  any  fault  of  his  contributed  to  the 
injury,  would  of  necessity  amount  to  a 
finding  that  such  negligence  on  the  part  of 
the  defendant  was  the  direct  or  proximate 
cause  of  the  tort.  But,  as  stated,  the  in- 
struction should  be  read  as  a  whole  and  con- 
sidered in  connection  with  the  full  charge  of 
the  court. 

[3]  The  courts  have  often  pointed  out  the 
fallacy  which  often  characterizes  the  at- 
tempt to  invalidate  a  verdict  by  selecting  cer- 
tain detached  passages  in  the  charge  of  the 
court  and  subjecting  them  to  a  technical, 
and  often  a  somewhat  hypercritical,  analysis 
to  show  that  they  misstate  the  law  or  are 
calCTilated  to  mislead  the  Jury  to  the  preju- 
dice of  the  rights  of  one  of  the  parties  to  the 
action.  It  is  hardly  conceivable  that  a  set  of 
instructions  could  be  prepared  from  which 
isolated  parts  could  not  be  selected  and  con- 
clusively shown,  when  taken  alme  and  by 
themselves,  to  be  erroneous  and  detrimental 
to  a  party  to  the  suit  Hence  the  obvious 
proposition  has  often  been  emphasized  that 
all  the  limitations,  qualifications,  or  condi- 
tions which  must  ordinarily  accompany  the 
statement  of  principles  of  law  to  a  Jury  in  a 
particular  case  cannot  be  given  in  one  sen- 
tence, nor,  indeed,  in  one  paragraph  or  a  sin- 
gle instruction,  and  that,  where  they  are 
found  properly  stated  in  the  general  charge 
of  the  court,  the  cause  will  not  be  reversed, 
even  though  in  Isolated  passages  there  is  an 
omission  to  state  them ;  In  other  words,  if  all 
the  instructions,  taken  together,  and  not  be- 
ing inconsistent  with  each  other  or  confus- 
ing, give  to  the  Jury  a  fair  and  Just  notion 
of  the  law  upon  the  point  to  which  they  are 


addressed,  It  Is  snfBclent.  Davis  ▼.  Button, 
78  Oal.  247,  251,  18  Pac  133,  20  Pac.  645; 
Stephenson  v.  Southern  Pac.  Co.,  102  Cal. 
143,  150,  34  Pac.  618,  36  Pac.  407;  People  v. 
Lee  Chuck,  78  Cal.  339,  20  Pac.  719;  Peo- 
ple V.  Doyell,  48  CaL  85;  Monaghan  v.  Pac. 
Rolling  Mill  Co.,  81  CaL  190,  22  Pac.  680; 
Murray  v.  White,  82  Cal.  119,  23  Pac.  35; 
Doty  V.  O'NeU,  95  Cal.  244,  80  Pac.  526;  Peo- 
ple V.  Turcott,  65  CaL  126,  3  Pac.  461 ;  Peo- 
ple V.  Kennedy,  66  CaL  201;  McKune  v. 
Santa  Oara  Val.  M.  &  L.  Co.,  110  CaL  480, 
42  Pac.  980;  Fenn  v.  dark,  11  CaL  App. 
79,  103  Pac.  944 ;  People  v.  Besold,  164  CaL 
363,  97  Pac.  871. 

The  reading  of  the  entire  charge  delivered 
to  the  Jury  in  the  case  at  bar  will  readily 
disclose  that  the  court  plainly  enough  told 
the  jury  that  the  act  of  a  party  in  violating 
a  statute  or  other  law,  vrtiere  the  result  of 
such  act  is  the  infliction  of  personal  in- 
Jury  upon  another,  is  evidence  of  negligence 
and  (in  substantial  effect)  that,  before  they 
would  be  legally  authorized  to  find  for  the 
plaintiff,  it  was  requisite  that  three  proposi- 
tions be  established  to  their  satisfaction, 
viz.:  (1)  That  the  defendant  Iiad  attempted 
to  pa.aa  the  plaintiff,  in  violation  of  the  stat- 
ute; (2)  that  such  act  on  the  part  of  tlie 
defendant  was  the  direct  cause  of  the  in- 
Jury  received  by  the  plaintlfl;  (3)  that  the 
plaintiff  hims^  in  no  way  or  degree  con- 
tributed to  the  Injury.  TSius  the  Jury  were 
sufllciently  enlightened  upon  the  proposition 
that,  to  warrant  a  verdict  against  the  de- 
fendant, the  evidence  must  have  been  such  as 
satisfactorily  to  show  to  them  that  the  prox- 
imate cause  of  the  Injury  to  the  plaintiff  was 
the  negligence  of  the  defendant  in  violating 
the  provision  of  the  statute  regulating  tlie 
manner  in  which  the  driver  of  a  motor  vehi- 
cle, in  approaching  from  the  rear  a  party 
riding  a  horse  or  driving  a  vehicle  along  the 
same  public  highway,  shall  pass  him  upon 
such  highway. 

[4]  Besides  the  foregoing  consideratlona 
with  respect  to  the  Instruction  in  question, 
it  is  to  be  remarked  that  the  record  does  not 
show  that  the  defendant  elthw  requested  the 
court  to  instruct  the  Jury  as  to  the  qualifica- 
tion referred  to  or  proposed  one  embodying 
it.  We  may  presume  that  no  such  request 
was  preferred  by  the  defendant.  Therefore, 
even  if  it  were  true  that  the  qualification 
mentioned  was  not  explained  in  other  parts 
of  the  charge,  having  failed  to  do  ^ther  of 
these  things,  the  defendant  ia  in  no  position 
to  complain  of  the  instruction  as  given;  It 
being  dear,  as  before  stated,  that  it  con- 
tains a  correct  statement  in  the  abstract  of 
the  law  of  the  road  as  established  by  oar 
statute.  O'Connor  y.  United  Ballroads,  168 
CaL  43,  63,  141  Pac.  809. 

'Mudi  of  what  has  been  said  above  applies 
with  equal  pertinency  and  force  to  the  sec- 
ond ground  of  criticism  advanced  against  the 
instruction,  nie  statute,  as  we  have  seen, 
makes  it  the  duty  of  the  rider  or  driver  o£ 
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a  horse  or  vehicle,  upon  being  approached 
from  the  rear  by  the  driver  of  a  motor 
vehicle,  to  tarn  to  the  right  of  the  highway 
as  8ooa  as  practicable,  so  as  to  allow  free 
passage  on  the  left.  The  duty  thus  imposed 
uron  such  rider  or  driver  was  not,  as  shown, 
referred  to  In  the  instruction  complained  of. 
But  elsewhere  in  its  charge  the  court  in- 
structed the  Jury: 

"Any  person  operating  a  motor  veliide  in  any 
public  highway  shall,  in  overtaking  any  other 
vehicle,  pass  on  the  left  side  thereof,  and  the 
rider  or  driver  of  such  other  vehicle  shall,  as 
soon  as  practicable,  turn  to  the  right  so  as  to 
allow  of  free  passage  upon  his  left.  It  is  as 
much  the  duty  of  a  person  riding  a  bicycle  on 
a  public  road,  on  being  approached  from  behind 
by  another  motor  vehicle,  to  'seasonably  turn 
to  the  right  so  as  to  permit  the  approaching 
vehicle  to  pass  him  at  the  left"  as  it  is  for  the 
latter  to  turn  to  the  left  to  go  by." 

And  in  other  parts  of  the  charge  the 
court  frequently  referred  to  the  duty  of  the 
person  riding  a  horse  or  vehicle  in  front  of 
an  approaching  motor  vehicle  to  "seasonably 
tarn  to  the  right  as  directed  by  law." 

Thus  it  is  dear  that,  from  the  entire 
charge,  the  jury,  being  presumptively  men 
of  fair,  average  intelligence,  could  not  have 
but  clearly  understood  that  it  was  the  duty 
of  the  plaintiff,  under  the  law,  upon  being 
approached  from  behind  by  a  motor  vehicle, 
to  turn  to  the  right  of  the  highway  as  soon 
as  practicable. 

[I]  In  concluding  upon  this  branch  of  the 
case,  we  may  properly  remark  that  the  court 
clearly  instructed  the  jury  upon  all  the  es- 
sential or  vital   issues.     It  told  the  Jury, 
among  other  things,  that  the  defendant  had 
the  legal  right,  in  traveling  west,  to  drive 
Ills   automobile   on   the   north   side  of   the 
highway;    that,  unless  a  bicycle  rider  sea- 
sonably turns  to  the  right  upon  being  given 
warning  of  the  approach  from  the  rear  of 
an  automobile,  the  driver  may  legally  imss 
gadb  bicycle  on  the  right;  that  "if  you  find 
from  the  evidence  that  Weaver  [plaintiff],  by 
taMng  and  maintaining  such  a  position  on 
the   left    as    prevented    Carter    [defendantl 
from   taming  to  the  left  to  pass  without 
taimfleU  violating  the  law  or  colliding  with 
another  velilde  whldi  was  meeting  tdm,  I 
instruct  you  that,  as  between  himself  and 
Weaver,  Carter  had  the  rights  if  you  find 
that    he    first   gave   seasonable    and   proper 
warning  of  his  intention,  to  pass  Weaver 
npon  the  tatter's  right  hand  side."    Respond- 
ing to  evidence  tending  to  show  that  the 
plaintiff  was  suffering  from  serious  impair- 
ment of  his  sense  of  hearing,  the  court  fur- 
ther instructed  the  Jury  that  if  they  found 
that  "Weaver  was  so  deaf  that  he  could  not 
hear  the  signal  given  by  an  ordinary  loud 
bom  of  an  automobile,  then  it  was  his  duty 
to  be  still  more  prudent  and  careful  in  the 
use  of  his  eyes  to  keep  himself  informed  as 
to  what  was  approaching  from  behind  so  as 
to  protect  himself  from  injury."     In  short, 
so  mndi  of  the  charge  as  is  Incorporated  In 
tlie  bill  of  exceptions  involves  a  clear,  fair. 


and  correct  statement  of  all  the  pertinent 
principles  of  law  essential  to  a  Just  and  an 
enlightened  consideration  of  the  proofs  by 
the  Jury. 

[6]  There  is  ample  evidence  in  the  record 
to  sustain  the  verdicL  The  statute  of  this 
state  (Stata  1907,  pp.  915,  916,  t  3,  sobd.  1) 
provides: 

"No  person  shall  operate  a  motor  vehicle  on  a 
public  highway  at  a  rate  of  speed  greater  than 
IS  reasonable  and  proper,  having  regard  to  the 
traffic  and  use  of  the  highway,  or  so  as  to  en- 
danger •  •  •  life  or  limb  of  any  person,  or 
the  safety  of  any  property ;  or  in  any  event  on 
any  public  highway  where  the  territory  con- 
tiguous thereto  is  closely  built  up,  at  a  greater 
rate  than  one  mile  in  six  minutes.    •    *    *  " 

There  is  evidence  which  shows,  as  the 
complaint  alleges,  that  the  country  contigu- 
ous to  the  highway  in  question  was  thickly 
settled  or  "closely  built  up,"  within  the  evi- 
dent meaning  of  the  statute ;  that  the  beaten 
or  traveled  part  of  said  road  was  but  25  feet 
in  width ;  that  there  was  constantly  a  heavy 
traffic  thereon,  and  "automobiles  come  in 
all  shapes  and  speeds,  some  fast  and  some 
slow  over  said  road." 

The  witness  Williams  testified  that,  as  he 
was  travelUig  with  his  wife  in  his  machine 
on  said  road,  going  west,  at  the  rate  of 
about  20  miles  an  hour,  on  the  day  of  the 
accident,  and  shortly  prior  thereto,  the  de- 
fendant, in  bis  machine,  iwssed  him,  going  in 
the  same  direction,  and  sped  on  "at  a  good 
clip"  until  he  reached  the  point  at  which  the 
collision  of  the  defendant's  machine  with  the 
plaintiff  occurred;  that,  when  the  accident 
happened,  he  (Williams)  was  about  a  quar- 
ter of  a  mile  behind  the  defendant  Mrs. 
Williams  corroborated  her  husband,  except 
as  to  the  speed  at  which  they  were  traveling 
when  the  defendant  passed  them,  and  as  to 
that  matter,  wliUe  saying  that  they  were 
then  traveling  at  a  pretty  good  speed,  she 
seemed  unable  to  approximate  the  rate. 

The  witness  Evelyn  Tressler  testified  that 
immediately  preceding  the  accident  the  de- 
fendant was,  in  her  Judgment,  going  at  the 
rate  of  between  20  and  25  miles  an  hour. 

Carter  himself  testified  that  "after  I 
passed  Mr.  Williams  and  up  to  the  time  of 
the  accident  I  was  not  driving  my  machine 
over  18  miles  an  hour,"  thus  admitting,  at 
least  inferentially,  that  the  rote  of  speed  at 
wUch  he  was  moving  was  at  least  18  miles 
an  hour. 

Thus  it  will  be  observed  that,  if  the  coun- 
try contiguous  to  the  road  was  "closely  built 
up,"  within  the  meaning  of  that  phrase  in 
the  law,  the  defendant  violated  said  law  by 
driving  his  machine  l>eyond  the  rate  of  speed 
fixed  by  the  statute,  which  was  of  itself  neg- 
ligence. If,  however,  the  conditions  were  not 
such  as  to  bring  the  rate  of  speed  at  which 
he  was  traveling  within  the  purview  of  the 
"one  mile  in  six  minutes"  Inhibition  of  the 
statute,  it  was,  nevertheless,  for  the  Jury  to 
say  from  all  the  evidence  whether,  in  driving 
his  automobile  over  the  highway  at  tb^  timf 
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of  the  accident,  he  did  so  "at  a  rate  of  speed 
greater  than  is  reasonable  and  proper,  hav- 
ing regard  to  the  traffic  and  the  use  of  the 
highway,  or  ao  as  to  endanger  the  life  or 
limb  of  any  person,"  etc.,  and  their  determi- 
nation of  this  question  is,  under  the  state  of 
the  record  evidence,  conclusive  upon  this 
court. 

[7]  But  the  record  contains  evidence 
which,  if  believed  by  the  Jury,  as  certainly 
we  must  assume  that  it  was,  showed  negli- 
gence In  another  form,  and  of  which  we  had 
Bometliing  to  say  in  disposing  of  objections 
to  the  instruction  above  considered.  There 
was  evidence  tending  to  show  that  the  plain- 
tifC,  seeing  the  automobile  which  was  travel- 
ing east  or  coming  toward  him,  and  with  the 
purpose  of  giving  it  room  to  pass,  turned  to 
the  right  or  the  north  side  of  the  road,  and 
thus  took  a  position  near  the  track  of  the 
Peninsular  Railway  Company,  which  was  lo- 
cated on  the  north  side  of  the  highway  and 
off  the  beaten  or  traveled  part  thereof;  that, 
when  the  accident  occurred,  the  machine  of 
Carter  and  the  one  traveling  east  met  at  a 
point  where  the  plaintiff  was  riding  his  bi- 
cycle; In  fact,  that  the  machine  going  east 
was  almost  directly  opposite  Carter's  machine 
when  the  accident  happened,  is  not  only  not 
disputed,  but  conceded;  that  the  defendant, 
to  avoid  colliding  with  the  automobile  travel- 
ing east,  turned  his  machine  to  the  north  Just 
as  he  reached  the  point  where  the  plaintiff 
was  traveling,  and  attempted  to  pass  the 
plaintiff  on  the  right  side,  the  latter,  as  stat- 
ed, then  being  dose  to  the  track  of  the  rail- 
way company  mentioned,  and  in  doing  so 
ran  over  the  plaintiff.  At  this  point  of  time, 
so  there  Is  evidence  tending  to  show,  the 
plaintiff  was  In  front  and  about  the  center  of 
the  line  of  the  defendant's  machine,  the  left 
wheel  of  which,  according  to  one  of  the  wit- 
nesses, struck  the  plaintiff.  There  is  evi- 
dence that  the  defendant  did  not  slacken  the 
speed  at  which  he  was  traveling  when  he 
passed  the  witness  AAlUlams  until  the  colli- 
sion occurred;  in  fact,  the  defendant  admit 
ted  this. 

Thus  we  have  this  situation:  That  the 
highway  upon  which  the  accident  occurred 
was  a  very  narrow  one,  so  far  as  con- 
cerned the  part  thereof  prepared  for  use  by 
vehicles;  that  the  defendant  was  traveling 
at  a  rate  of  speed  In  excess  of  that  pre- 
scribed by  the  statute,  or,  at  any  rate,  we 
may  safely  assume  from  the  proofs,  at  a 
rate,  when  considering  the  extent  of  the  traf- 
fic on  and  use  of  the  road,  which  was  unrea- 
sonable and  Improper,  and  which  was  such 
as  might  likely  endanger  the  life  or  limb  of 
other  persons  traveling  at  the  time  upon  said 
highway ;  that  the  defendant  had  a  full  view 
of  the  whole  situation,  saw  both  the  machine 
traveling  toward  him  and  the  plaintiff  on  a 
bicycle  going  from  him  or  in  the  same  direc- 


tion; that,  with  a  red^Iessness  characteristic 
of  too  many  drivers  of  motor  vehicles  on  the 
public  highways,  he,  driving  a  machine  of 
great  weight  and  power,  moved  along  to  the 
point  where  the  misadventure  occurred  at  a 
rate  of  18  miles  an  hour,  and  attempted  to 
pass  the  plaintiff  to  the  right  over  the  exceed- 
ingly narrow  mar^n  of  the  road  lying  between 
the  line  along  which  the  plaintiff  was  travel- 
ing and  the  railway  track,  after  the  latter,  in 
fuU  and  plain  view  of  the  defendant,  had 
turned  from  the  center  of  the  highway  to 
the  right,  as  it  was  his  duty  to  do  under  the 
law  and  the  circumstances.  There  is  evi- 
dence, we  say,  from  whidi  the  facts  thus 
stated  could  Justly  have  been,  and  doubtless 
were,  found  by  the  Jury,  and  as  so  found  they 
established  against  the  defendant  a  case  not 
far  short  of  criminal  negligence — negligence 
which,  obviously,  directly  caused  the  Injuries 
received  by  the  plaintiff.  Thus  we  charac- 
terize the  conduct  of  the  defendant  in  pro- 
duclng  the  Injuries  to  the  plaintiff  because, 
as  stated,  and  as  is  clearly  true,  be  was  fa- 
miliar with  the  general  conditions  existing  on 
the  highway  with  respect  to  the  large  volume 
of  traffic  with  which  it  was  customarily  bur- 
dened, and  knew  the  then  situation  with  re- 
spect to  the  plaintiff;  in  other  words,  know- 
ing, as  he  must  have  known,  the  exteit  to 
which  the  highway  was  used,  knowing  Its 
narrow  width  and  the  situation  generally  at 
the  time  the  plaintiff  was  about  to  meet  an- 
other machine  traveling  towards  him,  he  not 
only  failed  to  exerdse  the  care  and  prudence 
commensurate  with  the  dangers  and  risks  of 
the  highway  and  the  conditions  then  existing 
thereon,  but  grossly  neglected  to  regulate  the 
speed  of  the  machine  according  to  those  con- 
ditions and  attempted  to  pass  the  plaintiff 
In  a  manner  directly  violative  of  an  express 
mandate  of  the  statute. 

[8]  There  Is,  it  is  to  be  conceded,  a  sharp 
conflict  in  the  evidence  bearing  upon  the  vi- 
tal facts  of  the  controversy,  but  It  requires 
the  citation  of  no  authorities  to  confirm  the 
thoroughly  settled  and  well-understood  prop- 
osition that,  where  there  arises  a  substantial 
conflict  In  the  evidence,  which  is  not  inher- 
ently improbable,  and  which  is  capable  of 
supporting  a  finding  either  way,  the  deter- 
mination by  the  jury  or  trial  court  of  the  ef- 
fect of  such  evidence  is  final  and  conclusive, 
and  hence  not  open  to  review. 

Of  course,  the  verdict  is  wholly  out  of 
harmony  with  the  theory  of  the  defense  that 
the  plaintiff  sustained  his  Injuries  solely  and 
directly  through  his  own  negligence,  and  con- 
sequently involves  an  implied  finding  against 
the  defense  of  contributory  negligence. 

For  the  reasons  stated  in  the  foregoing,  the 
judgment  and  the  order  axe  aSlrmed. 

We  concur:  CHIPMAN,  P.  J.;  ELLISON, 
Judge  pro  tem. 
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LORD  ▼.  WAPATO  IRK.  CO.  et  al. 

(Supreme  Court  of  Washington.    Feb.  6,  1915.) 
En  Banc.    On  leheailng.    Former  opinion 
(142  Pac.  1172)  reaffirmed. 

Donworth  &  Todd,  of  Seattle,  Reeves,  Crol- 
lard  &  Reeves,  of  Wenatchee,  and  Francis  H. 
Brownell,  of  Seattle,  for  appellant.  Dorr  & 
Hadley,  of  Seattle,  and  T.  E.  Cade,  of  We- 
natchee,  for  respondent. 

PER  CURIAM.  Upon  a  rehearing  en  banc, 
a  majority  of  the  court  adhere  to  the  opinion 
heretofore  filed  herein  as  reported  in  142  Pac. 
1172. 

For  the  reasons  there  stiated,  the  Judgment 
isrerersed. 


POWELSON  et  al.  v.  OITI  OF  SEATTLE. 

(No.  12816.) 
(Supreme  Coort  of  Washington.    Oct.  29, 1815.) 

1.  New  Tbial  «s3l64— Scopk  or  Rbuxf— Ob- 

DiB  FOB  Judgment. 

The  action  of  the  trial  court  in  setting 
aside  a  former  dismissal  of  a  case  upon  hearing 
uf  the  motion  for  a  new  trial  and  directing  judg- 
ment for  plaintiff  was  not  erroneous,  since 
trial  courts  have  the  power  to  correct  their 
own  errors  at  any  time  prior  to  judgment,  either 
npon  their  own  motion  or  that  of  either  party. 

[Ed.  Note. — For  other  cases,  see  New  Trial, 
Cent  Dig.  {  333 ;   Dec  Dig.  <8=>164.] 

2.  Municipal  Gobpobationb  ®3>741  —  dxAiH 

— ADOBE88    OF    CLAIMANT— SOFFIOIBNCY. 

A  claim  filed  against  the  city  by  P.  and  W. 
C.  Powelson,  doing  business  as  the  Seaport  Con- 
struction Company,  giving  the  residence  of 
each  partner  and  the  location  of  the  building 
where  the  damage  occurred,  is  a  sufficient  com- 
pliance with  the  charter  and  statutory  require- 
fflents  as  to  the  address  of  the  claimant. 

[Ed.  Note. — For  other  cases,  see  Mnnicipal 
(Corporations,  Cent.  Dig.  |  1562;  Dec  Dig.  €=» 
741.] 

3.  PARTNEBsarp  «=>64— Business  Namb  As- 
sumption— Cebtitioatb— Filing — ^Effect. 

Where,  at  the  time  of  injury  to  claimants' 
property,  no  certificate  of  assumed  business 
name  bad  been  filed  by  them,  but  prior  to  the 
commencement  of  action  thereon,  such  certificate 
was  filed,  the  parties  interested  had  the  right  to 
sue,  since  the  filing  of  the  certificate  was  merely 
a  condition  precedent  to  the  right  to  sue,  and 
was  not  necessary  to  give  legal  existence  to  the 
partnership. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  Jf  87-«l ;   Dec  Dig.  e=64.] 

i.  Paetnebship  e=>6Z—  Evidence— PuBCHASE 
BY  Individual  —  Obal  Testimony  —  Suf- 

FlCIENCr. 

In  a  suit  by  partnership  against  the  dty 
for  damages  to  property,  the  oral  testimony  of 
one  partner  that  he  baa  succeeded  to  the  entire 
interest  of  the  partnership  is  sufficient,  in  the 
absence  of  a  demand  for  documentary  evidence 
of  the  transfer  to  him,  since  either  party  will 
be  estopped  from  bringing  a  separate  action  to 
recover  for  the  injury  in  suit 

[Ed.  Note.— For  other  cases,  see  Partnership, 
<  ent  Dig.  i  86 ;  Dec.  Dig.  <3=>62.] 

5.  Municipal  Cobpobatjons  «=a82&— STBcm' 
Impbovement— Natubal  Wateh  Coubsb— 
Dbain— Duty  of  City. 

Where  the  dty,  by  extending  a  street  across 

a  ravine  which   was  a  natural  water  course. 


caused  damage  to  plaintiffs*  property  by  being 
flooded  through  the  neglect  of  the  dty  to  provide 
proper  drainage  through  the  fill  across  the  ra- 
vine, the  dty  was  liable,  regardless  of  whether 
the  street,  as  so  projected,  was  on  the  original 
grade,  since  a  dty,  in  carrying  a  street  across 
a  natural  water  course,  must  build  and  keep  in 
adequate  condition  a  sufficient  drain. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,    Cent   Dig.    g   1777;    Dec   Dig. 

6.  Watebs  and  Water  Goubses  i8=963— Nat- 
ural Wateb  Coubse— Evidence. 

In  an  action  to  recover  for  damage  to  prop- 
erty by  flooding  through  negligence  of  atf  m 
maintaining  a  drain  under  a  street  across  a  ra- 
vine, evidence  held  to  support  the  finding  that 
the  ravine  was  a  natural  water  course. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
WW  Courses,  Cent  Dig.  H  51.  63;  Dec  Dig. 

7.  Damages  ^3»68— Unuquidatkd  Demand— 
Allowance  or  Intebest. 

Where,  in  an  action  for  damages  caused 
by  the  city  s  negligence  in  maintaining  a  drain, 
the  daim  is  for  an  unliquidated  demand,  the 
amount  of  which  could  not  be  determined  ex- 
cept by  evidence,  it  was  error  to  allow  interest 
on  the  claim  from  the  date  of  the  injury,  since 
on  such  demands  interest  is  properly  aiiowable 
only  from  the  rendition  of  the  judgment 

[Ed.  Note.— For  other  cases,  see  Damaces. 
Cent  Dig.  $f  137-140;    Dec  Dig.  «=>6».] 

Department  2.  Appeal  from  Superior 
Court,  King  County;  Kenneth  Mackintosh, 
Judge. 

Action  by  P.  Powelson  and  W.  0.  Powelson 
against  the  City  of  Seattle.  Judgment  for 
plaintiffs,  and  defendant  appeals.  Alodifled 
and  affirmed. 

James  E.  Bradford  and  Melvln  S.  Good, 
both  of  Seattle,  for  appellant  Wm.  Parm- 
erlee,  P.  D.  Hughes,  and  Thos.  F.  Murphy, 
all  of  Seattle,  for  respondents. 

MORRIS,  O.  J.  This  Is  an  action  by  P. 
Powelson  and  W.  C.  Powelson,  partners  en- 
gaged in  the  manufacture  of  Incubators,  do- 
ing business  as  the  Seaport  Construction 
Company,  to  recover  for  damage  claimed  to 
have  been  caused  by  water,  through  the  neg- 
ligence of  the  dty  in  the  construction  of  a 
drain.  The  plaintiffs'  plant  was  located  In 
the  basement  of  a  building  at  Rainier  boule- 
vard and  Fifty-Seventh  avenue  In  the  city 
of  Seattle.  The  building  fronted  on  the 
boulevard  and  Lake  Washington,  and  was 
located  In  a  ravine  or  hollow  which  extended 
from  the  lake  to  the  high  ground  back  of  the 
building.  Several  years  before  the  injury 
complained  of,  the  dty  had  improved  Rainier 
boulevard.  A  flU  of  about  12  feet  had  been 
made  across  the  ravine,  and  a  plank  culvert 
put  In  to  allow  water  to  pass  under  the  fill 
into  the  lake.  On  January  22,  1914,  this 
drain  proved  Inadequate  to  carry  off  the  wa- 
ter, and  as  a  consequence  the  basement  occu- 
pied by  the  plaintiffs  filled  with  water  to  a 
depth  of  several  feet,  damaging  their  tools, 
materials,  and  manufactured  stock.  Several 
days  later,  men  in  the  employ  of  the  dty 
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dug  up  the  drain,  which  was  found  filled  with 
sand  and  rocks.  Plaintiffs  filed  a  claim  for 
damages,  which  was  disallowed,  and  this  ac- 
tion then  begun.  The  cause  was  tried  to  the 
court,  and  from  a  Judgment  in  favor  of  the 
plaintiffs  the  dty  has  appealed.  > 

[1]  1.  At  the  conclusion  of  the  testimony 
the  trial  court  rendered  an  oral  opinion,  hold- 
ing that,  the  grading  of  Rainier  boulevard 
being  an  original  grade,  the  city  was  not  lia- 
ble for  any  damage  occasioned  thereby,  and 
dismissed  the  case.  A  timely  motion  for  a 
new  trial  was  made  by  the  respondents  and 
denied  by  the  court  The  court,  however, 
of  its  own  motion,  set  aside  the  former  dis- 
missal and  directed  Judgment  for  the  re- 
spondents. Findings  and  conclusions  in  fa- 
vor of  respondents  were  then  signed  by  the 
court,  and  judgment  given,  for  the  full 
amount  of  their  claim.  The  action  of  the 
court  In  setting  aside  the  general  findings 
and  dismissal  of  the  action  is  now  assigned 
as  error.  While  the  piactice  In  several  of 
the  states  does  not  permit  the  court,  upon 
motion  for  a  new  trial,  to  set  aside  the  find- 
ings and  then  enter  findings  for  the  adverse 
party  and  grant  Judgment  thereon  (29  Cyc 
1026),  the  trial  courts  of  this  state  have  al- 
ways been  conceded  the  power  to  correct 
their  own  errors  at  any  time  prior  to  Judg- 
'  ment,  and  a  trial  Judge  may,  either  upon  mo- 
tion of  either  party  or  on  his  own  motion, 
set  aside  erroneous  findings  previously  made 
and  enter  proper  findings. 

[2]  2.  The  sufficiency  of  the  claim  filed  Is 
attacked  by  the  city  on  the  ground  that  It 
does  not  comply  with  the  charter  or  statu- 
tory requirements  as  to  address  of  the  claim- 
ant The  claim  Is  by  P.  and  W.  C.  Powel- 
son,  doing  business  as  the  Seaport  Construc- 
tion Company.  The  residence  address  of 
each  partner  Is  given,  and  the  location  of 
the  building  where  the  damage  occurred  la 
stated.  This  statement  Is  clearly  a  claim 
by  the  partnership,  and  gives  the  location  of 
the  partnership  business.  The  statute  and 
charter  are  fully  complied  with. 

[3, 4]  8.  When  the  injury  occurred,  no  cer- 
tificate of  assumed  business  name  bad  been 
filed  by  the  Seaport  Construction  Company. 
Prior  to  the  commencement  of  the  action, 
however,  a  proper  certificate  had  been  filed. 
The  filing  of  the  certificate  was  not  neces- 
sary to  give  a  legal  existence  to  the  partner- 
ship— It  was  merely  a  condition  precedent  to 
the  right  to  sue — and  a  filing  prior  to  the 
commencement  of  the  action  was  sufficient 
At  the  trial  P.  Powelson  testified  that  he  had, 
since  the  action  was  begun,  bought  out  the 
interest  of  W.  C.  Powelson.  No  assignment 
or  bin  of  sale  showing  the  transfer  was  In- 
troduced In  evidence;  but  &s  documentary 
ertdence  of  the  transfer  was  not  demanded 
at  the  trial,  the  testimony  of  the  witness 
Is  sufficient  to  show  that  he  has  succeeded 
to  all  the  Interests  of  the  partnership,  and 


will  estop  either  partner  from  bringing  a 
subsequent  action  to  recover  tor  the  same  in- 
Jury. 

[t]  4.  It  is  doubtful  whether  there  is  any 
evidence  to  sustain  the  finding  that  the  city 
raised  the  grade  of  Rainier  boulevard.  The 
oral  opinion  of  the  court  that  this  was  an 
original  grade  seems  to  have  been  the  cor- 
rect conclusion.  But  in  view  of  the  evidence 
that  the  ravine  was  a  natural  water  course, 
the  nature  of  the  street  grade  U  ImmateriaL 

"Where  a  street  is  improved  across  such  nat- 
ural water  course,  it  Is  incambent  upon  the  ma- 
nicipality,  not  only  to  make  an  adequate  bridge 
culvert,  or  passage  for  the  water  in  the  first 
instance,  but  to  keep  it  in  such  condition  that  it 
shall  not  obstruct  the  stream  thereafter."  Ronk- 
osky  V.  Tacoma,  71  Wash.  148,  128  Fac.  2. 

[6]  Powelson  testified  that  the  land  all 
sloped  toward  the  hollow,  and  that  there  was 
a  natural  waterway  there.  Lindsley,  a  resi- 
dent of  that  section,  testified: 

"There  has  been  a  natural  drain;  a*  far  as 
I  can  remember  there  has  always  been  water  in 
there." 

No  evidence  to  the  contrary  was  offered 
by  the  city.  The  finding  of  the  court  that 
this  was  a  natural  water  course  Is  sustained 
by  the  evidence. 

[7]  5.  Interest  on  the  claim  was  allowed 
from  the  date  of  the  injury.  This  was  er- 
ror. The  claim  was  an  unliquidated  demand, 
the  amount  of  which  could  not  be  determin- 
ed except  by  evidence.  On  such  demands 
interest  is  properly  allowable  only  from  the 
rendition  of  Judgment  Wright  T.  Tacoma, 
151  Pac.  837. 

The  Judgment  will  therefore  be  modified  to 
allow  Interest  from  the  date  thereof;  other- 
wise it  is  affirmed. 

FDLLEIRTON,  MAIN,  and  ELLIS,  JJ., 
concur. 


Cirr  OF  SEATTLE  v,  WALKER  et  aL 
(No.  12396.) 

(Supreme  Court  of  Washington.    Oct.  28, 1916.) 

1.  lluftation  of  actions  4=>28  —  implied 
Liability— What  Law  Govbbns. 

The  three-year  statute  of  limitations  (Rem. 
&  Bal.  Code,  i  159,  subd.  8)  applies  to  actions 
on  a  contract,  express  or  implied,  which  is  not 
in  writing  and  does  not  arise  out  of  a  written 
instrument.  The  six-year  statute  (section  157, 
Bubd.  2)  apphes  to  contracts  in  writing  or  lia- 
bility express  or  implied  arising  out  of  a  writ- 
ten instrument,  while  the  two-year  statute  (sec- 
tion 165)  applies  to  actions  for  relief  not  oUier- 
wise  provided  for.  Bonds  bearing  interest  from 
their  date  until  maturity  were,  considerably 
after  the  date  of  issuance,  delivered  to  a  public 
contractor  at  their  face  value.  The  city  wrong- 
fully paid  accrued  interest  Held,  that  the 
right  to  recover  such  interest  was  an  implied 
liability,  not  arising  out  of  a  written  instru- 
ment and  hence  was  governed  by  the  thi^e-year 
statute. 

[Ed.  Note. — For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  S!  134,  135,  142 ;  Dec.  Dig. 
«=»28.] 
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2.  LtDOTATioir    OF    Actions    ^rilO    Impued 

LZABILITT— ACCBUAI.  OF   RlOHT  OF  ACTION. 

Where  a  city  issued  to  a  public  contractor 
bonds  at  their  face  value  on  which  interest  had 
already  accrued,  limitations  against  the  city's 
right  to  recover  illegal  payments  of  interest  on 
snch  bonds  began  to  run  from  the  date  of  the 
payment,  not  the  date  of  the  final  settlement 
with  the  contractor. 

[Ed.  Note. — For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  {g  266-272;  Dec.  Dig.  «=» 
49.] 

D^>artinait  2.  Appeal  from  Superior 
Coart,  King  Ootinty ;   Everett  Smith,  Judge. 

Action  by  the  City  of  Seattle  against 
George  W.  Walker,  contractor,  and  another. 
From  a  Judgment  for  defendants,  plaintiff 
appeals.    Affirmed. 

Jaa.  K.  Bradford  and  Howard  A.  Hanson, 
both '  of  Seattle,  for  appellant  Turner  & 
Bortee,  of  Seattle,  for  respondents. 

MORRIS,  C.  J.  The  city  of  SeatUe  brought 
this  action  on  November  10,  1913,  to  recover 
interest  which  It  had  illegally  paid  to  the  re- 
spondent Walker  on  certain  local  improve- 
ment district  bonds  issued  by  the  dty.  The 
contracts,  for  payment  of  which  the  bonds 
were  delivered,  and  the  provisions  of  the 
bonds,  were  generally  the  same  as  those  un- 
der consideration  in  the  case  of  State  ex  rel. 
Grant  Smith  &  Co.  r.  SeatUe,  74  Wash.  438, 
133  Pac.  1006.  The  bonds  bore  coupons  car- 
rylns  interest  from  their  date  until  maturity, 
bat  weft  not  delivered  to  the  contractor  un- 
til the  monthly  payments  and  final  settle- 
m^nt  on  the  contract  became  due;  the  final 
delivery  not  being  made  until  over  a  year 
from  the  date  of  the  bonds.  As  a  result  of 
this  delivery  long  after  their  issuance,  inter- 
est liad  accrued  on  the  bonds  trbea  the  re- 
spondent became  entitled  to  receive  them  at 
their  face  value.  We  held  in  the  Grant 
Smith  Case,  supra,  that  payment  of  any  in- 
terest for  the  period  between  the  date  of  the 
bonds  and  their  delivery  to  the  contractor 
was  UlegaL  In  this  action  the  city  sought 
to  recover  the  interest  thus  illegally  paid 
to  the  resiiondent  The  respondent  demurred 
to  the  complaint  on  the  ground,  among  oth- 
ers, that  tlie  action  was  barred  by  ttie  stat- 
ute of  limitations,  and,  the  demurrer  har- 
ing  been  sustained  by  the  trial  court  upon 
that  ground,  the  dty  appeals.  The  appeal 
InTOlres  the  consideration  of  two  questions: 
First,  what  statute  controls?  Second,  when 
does  the  statute  begin  to  run? 

[1]  1.  The  statutes,  one  of  wlilcb  is  appli- 
cable to  this  case,  are: 

The  three-year  statute  (Bern.  &  BaL  Code, 
f  150,  subd.  3): 

"An  action  upon  a  contract  or  liability,  ex. 
press  or  implied,  which  is  not  in  writing,  and 
does  not  arise  out  of  any  written  instrument" 

The  six-year  statute  (Rem.  &  Bal.  Code,  i 
157,  subd.  2): 

"An  action  upon  a  contract  in  writing  or  lia- 
bility express  or  implied  arising  out  of  a  writ- 
tea  agreement" 


The  two-year  statute  (Rem.  &  BaL  Code, 
»  166): 

"An  action  for  relief  not  hereinbefore  provided 
for  shall  be  commenced  within  two  years  after 
the  cause  of  action  shall  have  accrued." 

In  view  of  our  decision  in  the  Grant  Smith 
Case,  it  will  not  be  questioned  that  this  pay- 
ment was  a  payment  made  in  violation  of 
law,  which  may  be  recovered  by  the  city  in 
a  proper  action.  The  city  lias  made  eju  un- 
lawful overpayment  The  respondent  has  re- 
ceived an  unmerited  enrichment  the  reten- 
tion of  which  is  unjust,  and  in  equity  and 
good  conscience  he  should  repay  the  city. 
The  law  in  such  cases  implies  a  liability  to 
refund  the  Illegal  payment,  and,  if  not  re- 
funded, an  action  will  lie  to  recover  the 
amount  unjustly  retained.  Keener,  Quasi 
Contracts,  p.  40. 

The  action,  therefore,  arises  out  of  an  im- 
plied liability,  and  the  two-year  statute  may 
be  eliminated.  While  this  payment  was  inci- 
dental to  a  lawful  payment  made  pursuant 
to  the  terms  of  a  written  Instrument,  the 
payment  itself  was  illegal,  and  was  not  con- 
templated by  the  terms  of  that  instrument 
The  payment  being  in  violation  of  the  terms 
of  the  written  contract,  it  cannot  be  said  to 
have  been  made  on  a  written  contract  or 
agreement,  and,  not  being  so  made,  the  im- 
plied liability  to  repay  does  not  arise  out  of 
a  written  instrument,  and  it  follows  that  the 
six-year  statute  cannot  apply.  This  leaves 
as  tbe  controlling  statute  the  three-year  lim- 
itation; the  action  being  clearly  one  arising 
upon  an  implied  liability,  not  arising  out  of  a 
written  instrument 

[2]  2.  The  second  question  presented  is: 
When  did  the  cause  of  action  accrue  and  the 
statute  begin  to  run?  Three  possible  answers 
to  this  query  are  discussed  In  the  briefs: 
First,  that  the  date  of  delivery  of  the  bonds 
fixes  the  time;  second,  that  each  interest 
coupon  gives  a  separate  cause  of  action  which 
does  not  arise  until  the  coupon  is  redeemed 
and  the  excess  interest  paid ;  third,  that  the 
cause  of  action  accrues  and  the  statute  starts 
running  upon  the  final  settlement  between 
the  city  and  the  contractor. 

The  city  contends  for  the  application  of 
the  latter  rule.  We  conclude,  however,  that 
tbe  cause  of  action  accrued  when  the  bonds 
were  delivered  to  the  contractor.  With  each 
delivery  of  bonds  and  coupons  when  the 
monthly  payments  and  final  settlement  were 
made  tbe  respondent  received  a  credit  to 
which  he  had  no  Just  claim.  His  duty  to  re- 
fund this  excess  payment  arose  at  once,  and 
a  demand  by  the  city  for  a  repayment  could 
have  been  enforced  at  that  time.  Tbe  au- 
thorities are  uniform  In  holding  that  the 
statute  runs  from  the  date  of  the  receipt  of 
the  benefit,  which  in  this  case  was  the  deliv- 
ery of  the  bonds.  Buswell,  limitations  and 
Adverse  Possession,  i  171;  Wood,  Limita- 
tions (3d  Ed.)  i  152 ;  Woodward,  Quasi  Con- 
tracts, f  83. 
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The  city  argues  that  the  statnte  does  not 
begin  to  run  until  the  final  settlement  be- 
tween the  city  and  the  contractor,  when  the 
city  could  have  withheld  from  the  30  per 
cent.  It  had  retained  to  Insure  proper  com' 
pletlon  of  the  contract,  the  amount  of  the 
excess  payment  of  Interest  While  we  do 
not  pass  upon  the  right  of  the  dty  to  with 
hold  this  excess  Interest  at  that  time,  It 
would  not  follow,  granting  that  the  right  ex- 
ists, that  the  statute  did  not  begin  to  run  un- 
til that  time.  The  right  to  a  repayment  arose 
when  the  overpayment  was  made.  The  fact 
that  the  city  had  money  In  Its  hands  from 
which  the  Illegal  payment  could  have  been 
deducted  and  the  city  reimbursed  would  not 
defer  the  right  of  the  dty  to  a  recovery  un- 
til the  last  opportunity  to  offset  the  overpay 
ment  had  passed. 

The  last  delivery  of  bonds  was  made  more 
than  three  years  prior  to  November  19, 1913, 
when  this  action  was  commenced.  The  ac- 
tion not  being  commenced  within  the  time 
limited  by  law,  the  order  of  the  trial  court  in 
sustaining  the  demurrer  Is  affirmed. 

FITLLERTON,  MAIN,  and  ETJilS,  33., 
concur. 


CITT  OF  SEATTIJiJ  v.  INDEPENDENT  AS- 
PHAI/T  PAVING  CO.     CNo.  12407.) 

(Supreme  Court  of  Washington.    Oct  28, 1915.) 

Department  2.  Appeal  from  Superior  Court, 
King  County;    Everett  Smith,  Judge. 

Action  by  the  City  of  Seattle  against  the 
Independent  Asphalt  Paving  Company.  From 
a  judgment  for  plaintifF,  defendant  appeals.  Af- 
firmed. 

Jas.  E.  Bradford  and  Howard  A.  Hanson, 
both  of  Seattle,  for  appellant.  John  W.  Rob- 
erts, of  Seattle,  for  respondent 

PER  CURIAM.  This  case  is  controlled  by 
the  decision  in  the  case  of  Seattle  v.  Walker, 
152  Pac.  330,  and  upon  the  authority  of  that 
case  the  judgment  is  affirmed. 


BIGHTOB  V.  WARD.    (No.  12528.) 
(Supreme  C!ourt  of  Washington.    Nov.  2, 1915.) 

1.  PiXADiNO  «=»411— Waives  and  Cube  or 
Defects. 

Where  the  allegations  of  a  counterclaim 
were  in  most  general  language  and  would  have 
been  subject  to  a  motion  to  make  them  more 
definite  and  certain,  plaintiff  waived  the  defect 
by  failing  to  move  against  the  pleading  until 
the  trial,  and  the  court  would  not  then  scan  the 
pleading  too  critically. 

[Ed.   Note. — For   other   cases,   see   Pleading, 
Cent.  Dig.  §S  1384,  1385;  Dec.  Dig.  «S=9411.] 

2.  Insurance  <s=584— Agents— CoNTBAora  op 
Employment— Validity — Fbaud. 

Misrepresentations,  by  a  person  employed 
to  solicit  insurance,  to  his  prospective  employer, 
concerning  his  earnings  while  employed  by  other 
parties  as  a  salesman,  were  not  material,  unless 
they  were  an  inducing  cause  of  the  employment, 
and  unless  the  contract  would  not  have  been  en- 


tered into  had  the  employer  known  that  they 
were  false. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  H  1U-U4;  Dec.  Dig.  <e=>84.] 

8.  Insurance   «=>84r— Agents— Actions   fob 

SAL.ABT— SUFFICIENOT    Ot   EVIDENCE. 

In  an  action  for  salary  by  an  insurance 
solicitor,  who  misrepresented  to  his  employer 
the  amount  be  bad  earned  as  a  salesman  for 
other  parties,  evidence  held  sufficient  to  show 
that  the  employer  gave  him  a  salary  contract 
instead  of  the  usual  commission  contract  in 
reliance  solely  upon  his  representation  as  to  his 
former  earning  capacity,  which  showed  him  to 
be  an  exceptional  salesman. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  JS  Ul-114;  Dec.  Dig.  <S=>84.] 

4.  Insurance  ^=»84— Agents — Contbacts  or 
Employment— Validity— Fkaud. 

Where  an  employer  gave  an  employ^  a  sal- 
ary contract  instead  of  the  usual  commission 
contract,  in  reliance  on  his  false  representations 
as  to  his  former  earning  capacity,  the  contract 
was  vitiated  by  the  material  misrepresentation, 
and  the  employ^  could  not  make  it  ue  basis  of  a 
recovery. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  H  lU-114:   Dec.  Dig.  •8=384.] 

5.  Inbubancb  «=984— Ag»nt»— Conteaots  or 
Employment  — Fkaud  —  Recoveby  of  Pay- 
ments. 

Defendant  in  November,  1912,  was  induced 
to  employ  plaintiff  as  an  insurance  solicitor  on 
a  salary  contract  by  plaintiff's  false  representa- 
tions as  to  his  earnmgs  while  employed  by  other 
parties  as  a  salesman.  In  August,  1913,  defend- 
ant gave  plaintiff  written  notice,  terminating 
the  contract  on  September  80th,  pursuant  to  the 
terms  of  the  contract  the  notice  farther  stat- 
ing that  from  October  Ist  plaintiff's  contract 
would,  of  necessity,  be  on  a  purely  commission 
basis.  Plaintiff  sued  for  salary  for  September, 
and  defendant  counterdaimed  for  all  payments 
made  under  the  contract  less  certain  earned 
commissions,  on  the  ground  of  fraud.  On  the 
trial  he  testified  that  an  insurance  solicitor  did 
not  always  get  results  the  first  two  or  three 
months,  but  that  he  went  beyond  that  and  gave 
a  man  five  or  six  months  in  which  to  make  good. 
Held,  tbat  sufficient  loss  or  damage  did  not  ap- 
pear to  entitle  defendant  to  recover  the  pay- 
ments and,  having  permitted  the  contract  to 
continue  in  force  for  nine  months,  and  having 
made  payments  of  salary  thereunder,  during  all 
of  which  time  be  relied  on  his  own  judgment 
as  to  what  plaintiff  would  do  in  the  future,  he 
could  not  recover  such  payments. 

[Ed.  Note. — For  other  cases,  see  Insurance^ 
Cent  Dig.  gg  111-114:  Dec  Dig.  <S=s84.] 

Department  1.  Appeal  from  Superior 
Court,  King  County;  John  B.  Humphries, 
Judge. 

Action  by  3.  C.  Blghtor  against  H.  H. 
Ward.  Judgment  for  plaintifT,  and  defend- 
ant appeals.    Reversed,  with  directions. 

Earl  C.  Demoss,  of  Seattle,  for  appellant. 
Peterson  &  Macbride,  of  Seattle,  for  respond- 
ent 

MOUNT,  J.  In  November,  1912,  appel- 
lant was  tile  manager  of  the  Pacific  Mutual 
Life  Insurance  Company,  with  headquarters 
at  Seattle  and  Portland.  Respondent  was 
a  salesman,  residing  at  Memphis,  Tenn.  Ap- 
pellant being  desirous  of  employing  an  agent 
to  solicit  insurance,  entered  into  correspond- 
ence with  respondent,  and  later  authorized 
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several  representatives  of  tbe  Insurance 
company  to  Interview  respondent  at  Mem- 
phis. These  Interviews  were  had,  and  re- 
spondent Informed  the  representatives  of  the 
Insurance  company  that  he  was  making  ap- 
proximately $4,000  a  year,  he  being  at  that 
time  engaged  in  selling  soda  fountain  sup- 
plies. The  results  of  the  interviews  were 
communicated  to  appellant,  and  after  some 
negotiation  by  correspondence,  a  contract 
was  entered  Into  on  November  20,  1912, 
whereby  respondent  was  to  act  as  appel- 
lant's agent  in  soliciting  Insurance,  and  re- 
ceive therefor  a  salary  of  $160  a  month,  to- 
gether with  certain  commissiona  Respond- 
ent denies  that  he  led  appellant  to  believe 
that  he  was  earning  $4,000  a  year  as  a 
salesman,  but  says  that,  while  he  was  earn- 
ing approximately  that  amount  at  the  time 
mentioned,  and  so  informed  appellant,  the 
greater  iMixt  of  his  income  was  from  specula- 
tion In  real  estate.  The  record  shows,  how- 
ever, that  even  as  late  as  June  26, 191S,  more 
than  six  months  after  respondent  had  com- 
menced work  under  the  contract,  appellant 
wrote,  asking  the  direct  question: 

"What  was  the  actual  amount  of  your  maxi- 
mum earnings  with  both  Parke,  Davis  &  Co.  and 
the  liquid  Carbonic  Company  r' 

In  answer  to  this  respondent  replied: 

"I  cannot  see  why  you  would  ask  me  to  tell 

yon  exactly  what  my  revenues  were  from  my 

former  connections,  as  1  have  told  you  several 

times  that  I  had  earned  over  $4,000  a  year." 

At  tbe  trial,  in  answering  inquiries  as  to 
his  earning  capacity,  respondent  testified 
that  bis  earnings  as  a  salesman  at  the  time 
he  was  negotiating  for  the  contract  with 
appellant  were  approximately  $1,800  a  year. 
The  contract  was  terminated  September  30, 
1913,  by  a  written  notice  from  appellant  to 
respondent,  which  was  In  accordance  with 
the  terms  of  the  contract.  Bespondent  there- 
upon made  a  demand  for  bis  September  sal- 
ary of  $150,  which  being  refused,  this  ac- 
tion was  brought  Appellant  interposed  the 
defense  of  fraud,  and  by  way  of  counter- 
claim sought  to  recover  back  all  payments 
made  under  tbe  contract,  less  certain  earned 
commissions.  The  trial  court  found  respond- 
ent was  entitled  to  recover  bis  salary  under 
tbe  contract  for  the  month  of  September, 
but  permitted  appellant  to  set  ofiF  $6,  which 
it  found  due  him. 

[1]  We  will  first  notice  respondent's  claim 
that  the  allegations  of  misrepresentation  and 
fraud,  as  constituting  a  defense  and  counter- 
claim are  too  general  to  raise  an  issue,  and 
for  tbls  reason  bis  objection  to  tbe  introduc- 
tion of  evidence  in  support  thereof  should 
have  been  sustained.  It  cannot  be  denied 
that  tbe  allegations  are  pleaded  tn  tbe  most 
general  language,  and  would  be  subject  to 
a  motion  to  make  more  definite  and  certain ; 
bnt,  as  respondent  did  not  complain  of  tbe 
pleading  until  the  time  of  trial,  we  are  con- 
strained to  follow  the  rule  announced  In 
Walsh  V.  Meyer,  40  Wash.  650,  82  Pac.  938, 


I  and  sustain  the  ruling  of  tbe  lower  court  in 
I  permitting  the  Introduction  of  evidence. 
I  In  the  Walsh  Case,  in  considering  the  insuf- 
I  fidency  of  a  complaint  alleging  fraud  and 
misrepresentation,  we  said : 

"After  the  issaes  were  formed,  the  appellants 
objected  to  any  testimony  being  offered  under 
the  allegationB  of  the  complaint,  stating  that 
it  did  not  constitute  a  cause  of  action.  This 
.  objection  was  overruled,  and  the  action  of  tho 
court  in  that  respect  constitutes  tbe  second  as- 
signment of  error  on  this  appeal.  It  may  be 
conceded  that  the  complaint  in  this  case  is  ex- 
ceedingly meager,  and  we  will  not  now  decide 
upon  its  sufficiency  if  it  had  been  challenged  by 
demurrer.  But  this  court  will  not  scan  a  com- 
plaint too  critically  where  there  has  been  no  de- 
murrer interposed,  but  the  case  has  been  allow- 
ed to  go  to  trial  to  the  extent  of  settling  the 
pleadings  and  creating  the  expense  of  a  convo- 
cation of  the  witnesses,  as  we  do  not  regard 
such  a  practice  as  commendable." 

The  only  case  which  Involves  tbe  plead- 
ing of  fraud,  cited  by  respondent  In  sui>- 
port  of  his  objection  to  tbe  introduction  of 
evidence,  is  Cede  v.  Head  Camp  W.  O.  W.,  2T 
Wash.  218,  67  Pac.  603,  but  In  that  case  a 
demurrer  to  the  complaint  was  sustained. 
This  fact  necessarily  distinguishes  it  from 
tbe  case  at  bar.  We  think  respondent  waiv- 
ed whatever  defect  there  was  in  appellant's 
plea  of  bis  d^enae  and  counterclaim  by 
failing  to  move  against  the  pleading. 

[J-4]  The  record  clearly  showing  that  re- 
spondent misrepresented  his  former  earn- 
ing capacity;  the  next  question  la,  was  such 
misrepresentation  material?  To  be  material, 
it  must  be  shown  to  have  been  an  Inducing 
cease  of  tbe  employment,  and  that,  had 
appellant  known  the  representation  of  re- 
spondent as  to  his  former  earning  capacity 
to  have  been  false,  tbe  contract  would  not 
have  been  entered  into.  Upon  this  point  we 
quote  appellant's  testimony  In  part  as  fol- 
lows: 

"I  would  never  have  made  a  contract  with  a 
man  that  could  not  sell  goods.  He  represented 
that  in  his  former  employment  he  was  worth 
from  $4,000  to  $6,000  a  year,  and  I  supposed  he 
was  a  salesman.  I  later  learned  he  never  made 
over  $125  a  month  in  his  former  capacities. 
Had  I  known  that,  I  never  would  have  made 
the  contract  with  him  which  I  did,  •  •  •  If 
what  he  had  told  me  was  true,  that  he  made 
$4,000  to  $6,000  a  year  as  a  salesman,  I  nat- 
urally would  say  to  myself,  'If  he  could  do  that 
in  soda  fountains,  he  is  a  salesman.'  *  •  * 
He  got  $160  a  month  out  of  me  because  of  his 
statements  of  his  ability  as  a  salesman  in  anoth- 
er line  of  work,  and  the  whole  foundation  fell 
when  those  other  statements  came  out  Q. 
Would  you  have  employed  Bightor  with  a  guar- 
anty had  it  not  been  for  these  statements?  A> 
I  wouldn't  have.  Q.  You  would  have  employed 
him  on  n  straight  commission  basis?  A.  I  al- 
ways do  that  •  •  •  He  never  would  have 
gotten  a  guaranty  out  of  me  if  it  hadn't  been  for 
these  statements. 

This  testimony  Is,  we  tblnk,  suflldent  to 
sustain  the  burden  upon  appellant  to  show 
that  he  gave  respondent  a  salary  contract 
Instead  of  the  usual  commission  contract,  re- 
lying solely  upon  respondent's  representation 
as  to  his  former  earning  capacity,  which 
Showed  him  to  be  an  exceptional  salesman,  p 
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It  necessarily  follows  tbat  the  contract  Is 
vitiated  by  reason  of  the  material  misrepre- 
sentation entering  into  it,  and  respondent 
cannot  make  it  the  basis  of  his  recovery. 

[6]  The  remaining  question  is  that  of  ap- 
pellant's right  to  recover  upon  his  counter- 
claim all  salary  paid  under  the  contract,  less 
certain  earned  commissions.  It  may  be  con- 
ceded that  ordinarily  aiqpellant  could  recov- 
er back  these  payments,  the  contract  be- 
ing vitiated  by  reason  of  the  material  mis- 
representation, but  upon  the  record  as  made 
we  do  not  think  he  has  shown  loss  or  dam- 
age sufSdent  to  entitle  him  to  the  relief 
asked. 

The  affirmative  defense  alleges  that  the 
contract  was  terminated  Immediately  upon 
the  fraud  being  discovered  in  October,  1913. 
Appellant  testified  that  he  did  not  discover 
reEtpondent's  statements  were  fUse  until  Oc- 
tober, 1913,  and  thereafter  refused  to  allow 
respondent  to  continue  In  bis  employ.  The 
facts  are,  however,  that  appellant  terminat- 
ed the  contract  by  written  notice  on  Au- 
gust 23,  1913,  many  days  prior  to  the  dis- 
covery of  the  fraud.  Respondent  ceased 
working  for  appellant  on  September  30,  1913. 
In  the  notice  of  termination  appellant  says 
that,  "Beginning  October  1st  your  contract 
will,  of  necessity,  be  on  a  purely  commis- 
sion basis,  as  per  its  terms."  Certainly  this 
notice  shows  beyond  question  that  appellant 
did  not  terminate  respondent's  contract  for 
fraud  and  thereafter  refuse  to  continue  his 
agency,  tor  its  terms  provide  that  he  should 
continue  in  the  employment  of  appellant  aft- 
er the  termination  of  the  contract,  but  only 
on  a  commission  basis.  It  is  manifest  that 
the  contract  was  terminated  for  the  reason 
that  appellant  was  convinced  respondent 
conld  not  make  "good"  as  an  Insurance  solic- 
itor, and  for  this  reason  he  could  no  longer 
carry  him  on  a  salary.  This  cannot,  how- 
ever, avail  in  forcing  a  recovery  under  the 
contract,  for  the  reason  that  the  law  will 
not  permit  one  to  profit  by  his  own  fraud- 
ulent misrepresentation. 

Appellant  also  testified  that: 

"An  insurance  solicitor  doesn't  always  get 
results  the  first  two  or  three  months.  In  fact, 
I  go  beyond  that,  and  give  a  man  five  or  six 
months  to  make  good  in. 

It  is  evident  that  tn  this  instance  appel- 
lant went  farther  than  the  usual  "five  or 
six  months"  in  which  he  gave  a  man  to  make 
"good,"  and  allowed  respondent  nine  months 
in  which  to  show  whether  or  not  he  had  the 
ability  to  sell  Insurance.  Having  thus  per- 
mitted the  contract  to  continue  In  force  and 
to  make  salary  payments  thereunder,  during 
all  of  which  time  he  relied  upon  his  own 
Judgment  as  to  what  respondent  would  do 
in  the  future,  he  should  not  now  be  allowed 
to  recover  the  loss  he  himself  is  responsible 
for.  It  is  true  that  appellant  affirmative- 
ly pleaded  In  support  of  his  counterclaims 
that  respondent  made  false  reports  of  bis 


progress,  and  also  that  he  did  not  devote  all 
of  bis  time  to  the  objects  of  the  agency, 
but  we  are  Inclined  to  agree  with  the  trial 
court  that  the  proof  in  support  of  these  al- 
legations is  insufficient 

The  lower  court  found  that  there  was  due 
appellant  from  respondent  the  sum  of  $5 
for  medical  fees  upon  an  insurance  policy 
which  was  returned.  Respondent  admits  he 
owes  this  sum  to  appellant,  and  we  will 
therefore  affirm  the  action  of  the  trial  court 
with  regard  to  it. 

The  Judgment  is  reversed,  with  directions 
to  the  lower  court  to  render  Judgment  In  fa- 
vor  of  appellant  against  respondoit  in  tbe 
sum  of  $5. 

MORRIS,  a  J.,  and  MAIN  and  HOL- 
COMB,  JJ.,  concur. 


STATE  V.  BUSINESS    PROPERTT   SBOU- 

RITY  00.     (No.   12453.) 
(Supreme  Court  of  Washington.    Nov.  8,  1916.) 
Master  ano  Sebvant  ®=»87%,  New,  vol.  16 
Key-No.  Series— Wokkmen's  Compensation 
Act  —  Peencipai,  Business  —  Application 
OF  Act. 
One  who  is  engaged  In  the  business  of  man- 
aging  business   buildings  for   tbe  owners,   in- 
cluding the  collection  and  disbursement  of  rent- 
als, but  who,  as  a  department  of  that  business, 
employs  a  maintenance  force,  including  painters, 
engineers,  and  a  catpenter,  is  subject  to  the 
payment  of  premiums  to  the  Industrial  Insur- 
ance Commission,  as  required  by  the  Workmen's 
Compensation  Act   (Laws  1911,  p.  345).  since 
liability  thereunder  is  not  determined  by  the 
character  of  the  principal  business  engaged  in, 
bat  attaches  if  any  department  of  the  buaineaa 
is  extrahazardous. 

Department  2.  AK>eal  from  Superior 
Court,  King  County;  Walter  M.  French, 
Jiudge. 

Action  by  the  State  against  the  Business 
Property  Security  Company.  From  a  Judg- 
ment for  the  defendant,  plaintiff  appeals. 
Reversed. 

W.  V.  Tanner  and  John  M.  Wilson,  both 
of  Olympla,  for  appellant.  J.  A,  Stratton 
and  Jas.  H.  Douglas,  both  of  Seattle^  for  re- 
spondent. 

MORRIS,  CX  3.  This  action  was  begun  by 
the  state  to  recover  premiums  claimed  to  be 
due  the  Industrial  Insurance  Commission. 
The  complaint  alleged  that  the  respondent 
was  engaged  in  the  extrahazardous  business 
of  installing  electrical  apparatus  In  buildings, 
of  painting  buildings  and  structures,  and  at 
carpenter  work,  all  of  which  occupations  are 
subject  to  the  provisions  of  the  Workmen's 
Compensation  Law.  The  amount  of  respond- 
ent's pay  roll  to  men  so  employed  was  al- 
leged, and  a  recovery  of  premiums  based  on 
the  pay  roll  was  sought  The  respondent 
denied  its  liability  for  premiums,  on  the 
ground  that  the  only  business  in  which  it 
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was  engfaged  was  the  managing  and  superin- 
tending of  bnslnees  properties  for  the  owners, 
Including  the  collection  and  disbursing  of 
rentals  and  maintenance  of  the  buildings ; 
that  no  part  of  its  business  was  Inherently 
dangerous  or  extrahazardous  In  any  degree; 
and  that  no  part  of  Its  business  was  within 
the  meaning  or  q;>irit  of  the  Workmen's  Com- 
pensation Law  (Laws  1911,  c.  74). 

The  undisputed  evidence  shows  that  re- 
spondent company  owns  several  large  build- 
ings in  the  city  of  Seattle,  which  It  manages 
as  office  and  warehoinse  buildings  for  rental. 
The  company  employs  about  40  persons  to 
care  for  these  buUdlngs.  Among  the  em- 
ployes are  janitors,  window  washers,  porters, 
and  others.  Two  men  are  principally  em- 
ployed In  painting  and  cleaning.  There  Is 
an  engineer  and  an  assistant  engineer,  who 
do  electrical  work,  and,  for  a  greater  part 
of  the  time,  a  carpenter  is  Included  In  the 
force.  These  men  are  engaged  In  making  al- 
terations for  the  various  tenants  in  the 
buildings,  and  are  constantly  so  employed  In 
such  work.  The  lower  corart  ruled  against 
the  Commission,  and  entered  a  Judgment  of 
dismissal,  from  which  judgment  the  Com- 
mission has  appealed. 

The  respondent  argues  that  it  is  not  en- 
gaged In  any  of  the  occupations  enumerated 
In  section  2  of  the  act,  but  is  engaged  In  the 
business  of  managing  rental  properties  in 
which  the  employment  of  carpenters,  paint- 
era,  and  men  for  electrical  work  is  inciden- 
tal only,  and  that,  being  so  engaged,  it  Is 
not  entitled  to  the  benefits  of  the  act,  and 
is  therefore  not  liable  for  Its  burdens.  These 
same  arguments  were  put  forth  by  the  Com- 
mission in  the  case  ot  Wendt  v.  Industrial 
Commission,  80  AVbsh.  Ill,  141  Pac.  311,  and 
were  there  decided  adversely  to  the  state. 
Tlie  respondent's  liability  is  not  to  be  de- 
termined by  an  answer  to  the  question 
whether  it  is  principally  engaged  in  an  ex- 
trahazardous business,  or  in  conducting  ex- 
trahazardous works,  but  If  it  "conducts  any 
d^iartment  of  [its]  business,  whether  large 
or  small,  as  an  extrahazardous  business 
witliin  the  meaning  and  defined  terms  of  this 
act,  [itsl  workmen  would  come  within  the 
daas  designated  by  the  act  *  *  * " 
Wendt  T.  Industrial  Insurance  Commission, 
Bopnu 

A  department  of  respondent's  bustness  Is 
clearly  the  "repair"  of  buildings,  which  is 
one  of  the  occupations  stated  In  the  act  as 
extrahazardous.  In  this  department  it  em- 
I^oys  carpenters,  painters,  and  men  in  elec- 
trical work,  all  of  whom,  when  so  engaged, 
are  working  in  employments  designated  in 
the  act  as  extrahazardous.  We  can  see  no 
distinction  between  the  employment  here  and 
that  In  the  Wendt  Case,  and  on  the  authority 
of  that  case  the  Judgment  must  be  reversed. 
In  justice  to  the  trial  court,  it  is  only  fair 
to  state  that  this  case  was  tried  on  June  8, 


and  the  decision  In  the  Wendt  Case  leodeied 
June  23,  1914. 
Judgment  reversed. 

ELUS,    MAIN,    and    FULLIQRTON,    JJ., 
concur. 


STATE   T.   GUSTAFSON.      (No.    12618.) 
(Supreme  Court  of  Washington.    Oct.  28, 1915.) 

1.  Cbiminai.  Law  €=»1201— Eabituai.  Cbim- 
iNAts— Punishment. 

Rem.  &  BaL  Code,  §S  2177,  2178,  found  in 
Taws  1908,  pp.  125,  126,  $§  1,  2,  r«spectivdy, 
declare  that  the  prosecnting  attorney,  as  soon 
as  he  has  knowledge  that  a  person  indicted  t<a 
felony  has  been  once  or  twice  before  convicted  of 
a  felony,  shall  file  and  serve  upon  such  person 
another  information,  setting  forth  aucb  fact, 
and  if  defendant  pleads  guilty  to  the  principal 
charge,  or  if,  after  trial,  he  shall  be  found  guUty, 
unless  he  snail  admit  the  fact  of  the  former 
convictions,  the  court  shall  immediately  if  such 
further  information  was  served  before  the  trial, 
or  if  served  after  the  commencement  then  with- 
in five  days  and  before  sentence,  impanel  a  jury 
to  try  the  fact  of  such  former  oonvictUMis. 
Rem.  &  BaL  God&  i  2286,  which  is  aectiwi  84 
of  the  Criminal  Coae,  adopted  in  1909  (Laws 
1900,  p.  899)  dedares  that  every  person  con- 
victed of  any  crime  Of  which  fraud  is  an  ele- 
ment, or  of  petit  larceny,  or  who  shall  previous- 
ly have  been  convicted  of  any  felony,  or  who 
6hall  have  previously  been  twice  convicted  of 
petit  larceny  or  of  misdemeanor  of  which  fraud 
18  an  element,  shall  be  adjudged  a  habitual 
criminal,  and  if  twice  convicted  of  felony,  or 
four  times  of  petit  larceny  or  misdemeanor  of 
which  fraud  is  an  element,  shall  be  punished  by 
imprisonment  for  life.  Held,  that  the  latter 
section  Included  all  matters  embraced  in  the  first 
sections,  and  hence  superseded  them,  and  conse- 
quently accused  cannot  complain  that  he  was 
not  brought  to  trial  within  five  days  after  serv- 
ice of  the  information. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  f  8254;   Dec  Dig.  <8=>1201.] 

2.  Can£iNAi.   Law   «s»78T— Tbiait-Ikbtbuo- 

TION8. 

Under  Rent  &  Bal  Oode^  i  2148,  it  is  error 
tor  the  court  to  refuse  to  charge  mat  no  in- 
ference of  gpuilt  should  arise  against  accused 
on  account  of  bis  failure  or  refusal  to  testify 
in  his  own  behalf. 

[Ed.  Note. — For  other  cases,  see  Oiminal 
Law,  Cent  Dig.  H  1002,  1803;  Dee.  Dig.  <S=» 
787.1 

S.  Statutes  ®s>225%  —  Intbbpbbtation — 

Ambndmknt. 
Where,  after  a  portion  of  a  statute  had  been 
construed,  it  was  amended,  leaving  the  con- 
strued portion  untoudied,  the  Legislature  must 
be  presumed  to  have  concurred  in  the  construc- 
tion. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  S  306;  Dec.  Dig.  <S=>225%.] 

Department  Z.  Appeal  from  Superior 
Court,  icing  County;  Kenneth  Mackintosh, 
Judge. 

GuB  Oustafson  was  convicted  of  being  a 
habitual  criminal,  and  he  appeals.    Reversed. 

A.  Q.  McBride,  of  Seattle,  for  appellant 
Alfred  H.  Lundln  and  Lane  Summers,  both 
of  Seattle,  for  the  State. 
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MORRIS,  O.  3.  Appellant,  having  been 
convicted  below  of  tbe  crime  of  being  a  habit- 
ual criminal,  appeala 

Three  errors  are  assigned.  The  first  two. 
If  sustained,  call  for  a  dismissal;  the  third, 
for  a  reversal.  First,  it  is  contended  that 
tbe  information  does  not  state  facts  sufficient 
to  constitute  a  crime.  Without  setting  out 
tbe  information.  It  will  be  sufficient  to  say 
that,  allowing  for  the  difference  In  the  na- 
ture of  the  crime  charged,  the  charging  part 
of  the  information  is  identical  with  that  sus- 
tained In  State  v.  Rowan,  146  Pac.  874. 

[1]  The  second  claim  of  error  is  that  ap- 
pellant was  not  brought  to  trial  within  five 
days  after  tbe  service  of  the  information. 
This  contention  is  based  upon  sections  2177 
and  2178,  Rem.  &  Bai.  Code,  which  are  sec- 
tions 1  and  2  of  the  act  of  1903,  fixing  the 
penalty  for  persons  convicted  a  second  and 
third  time  of  felony,  and  are  as  follows: 

"It  shall  be  the  duty  of  the  prosecuting  attoi^ 
ney  of  any  county,  as  soon  as  he  has  knowl- 
edge that  a  person  indicted  or  informed  against 
for  felony,  hns  been  once  or  twice  before  con- 
victod  of  any  crime  wliich  under  tbe  laws  of 
this  state  would  amount  to  a  felony,  either  with- 
in this  state  or  elsewhere,  to  file  and  serve  upon 
such  person  another  information,  setting  fourth 
[forth]  the  fact  of  such  former  conviction  or 
convictions,  with  the  time  and  place  when  and 
where  auch  former  convictions  occurred."  Sec- 
tion 2177,  Rem.  &  Bal.  Code. 

"If  the  defendant  pleads  guilty  to  the  princi- 
pal charge,  or,  if  after  trial,  he  shall  be  found 
guilty  of  such  principal  charge  by  a  jury,  unless 
the  defendant  admit  the  fact  of  such  former 
conviction  or  convictions,  the  court  shall  im- 
mediately, if  .such  further  information  was  serv- 
ed before  the  trial  upon  the  principal  charge, 
or  if  served  after  the  commencement  of  toe 
trial  then  within  five  days  and  before  sentence, 
impanel  a  jury  to  try  tlie  fact  of  such  former 
conviction  or  convictions,  and  if  such  jury  find, 
from  the  record  thereof,  or  other  competent  evi- 
dence that  such  person  has  been  once  or  twice 
before  convicted  of  a  crime,  which  under  the 
laws  of  this  state  would  amount  to  a  felony, 
such  jury  shall  make  a  return  of  such  fact  to 
tbe  court,  In  case  that  such  jury  find  that 
such  person  has  been  but  once  before  convicted 
of  a  felony,  the  return  shall  show  tbe  time  of 
his  sentence  under  such  fdrmer  conviction." 
Section  2178,  Rem.  &  Bal.  Code. 

Answering  this  contention,  the  state  asserts 
that  the  information  was  filed  under  section 
2286,  Rem.  &  Bal.  Code,  which  is  section  34 
of  the  Orlminal  Code  as  adopted  In  1908. 
This  section  reads: 

"Every  person  convicted  in  this  state  of 
any  crime  of  which  fraud  or  intent  to  defraud 
is  an  element,  or  of  petit  larceny,  or  of  any 
felony,  who  shall  previously  have  been  convicted, 
wlicthcr  in  this  state  or  elsewhere,  of  any  crime 
which  under  the  laws  of  this  state  would  amount 
to  a  felony^  or  who  shall  previously  have  been 
twice  convicted,  whether  in  this  state  or  else- 
where, of  petit  larceny,  or  of  any  misdemeanor 
or  gross  misdemeanor  of  which  fraud  or  intent 
to  defraud  is  as  element,  shall  be  adjudged  to 
be  an  habitual  criminal  and  shall  be  punished 
by  imprisonment  in  tlie  state  penitentiary  for 
cot  less  than  ten  years. 

"Every  porsoc  convicted  in  this  state  of  any 
crime  of  which  fraud  or  intent  to  defraud  is  an 
element,  or  of  petit  larceny,  or  of  any  felony, 
who  shall  previously  have  been  twice  convicted, 
whether  in  this  state  or  elsewhere,  of  any  crime 


which  under  the  laws  of  thto  stats  wonid  amount 
to  a  felony,  or  who  shall  prevloaslv  have  been 
four  times  convicted,  whether  in  tnis  state  or 
elsewhere,  of  petit  larceny,  or  of  any  misdemean- 
or or  gross  misdemeanor  of  which  fraud  or  in- 
tent to  defraud  is  an  element,  shall  be  punished 
by  imprisonment  in  the  state  penitentiary  for 
life." 

Comparing  these  different  provisions.  It 
vrlll  be  noted  that  the  act  of  1903  applies  to 
felonies.  The  previous  oonvictlons  must  be 
for  felonies  committed  within  this  state  or 
elsewhere,  and  the  information  pending  in 
this  state  must  charge  a  felony,  except  that 
In  section  4  the  act  is  enlarged,  so  as  to  em- 
brace a  charge  of  petit  larceny  against  a  per- 
son  twice  before  convicted  of  petit  larceny  or 
a  felony.  The  act  of  1909  embraces  any 
crime  of  which  fraud  or  Intent  to  defraud 
is  an  element,  petit  larceny,  or  any  felony  la 
the  principal  charge,  and  previous  convlo 
tlons  of  any  misdemeanor,  gross  misdemean- 
or of  which  fraud  or  intent  to  defraud  is  an 
element,  and  felonies  In  the  supplemental 
charge.  The  later  act  plainly  covers  the 
whole  subject-matter  of  the  earlier  act,  and, 
in  addition,  embraces  new  provisions  clearly 
showing  that  it  was  intended,  not  only  as  a 
substitute  for  the  earlier  act,  but  to  cover 
the  whole  subject-matter.  This  being  so,  the 
latter  act  operates  as  a  repeal  of  tbe  former 
act,  even  though  the  former  act  is  not  repug- 
nant to  the  new  act  State  v.  Carbon  Hill 
Coal  Ca,  4  Wash.  422,  30  Pac.  728 ;  State  ex 
rel.  Rose  v.  Hindley,  67  Wash.  240,  121  Paa 
447.  The  same  question  was  before  us  In 
State  V.  Alexander,  65  Wash.  488,  118  Pac. 
645,  and  in  disposing  of  it  we  said: 

"This  statute  was  passed  in  1909.  It  is  a 
later  statute  than  section  2178,  which  was  pass- 
ed in  1906.  Both  statutes  appear  to  have  aome 
provieions  in  common.  Section  2178  requires 
tlie  trial  to  be  held  within  five  days,  while  sec- 
tion 2288  makes  no  such  provision.  If  the  lat- 
ter statute  has  not  superseded  section  2178,  it 
is  clearly  an  independent  statute,  and,  since  no 
time  is  fixed  for  the  trial,  die  general  statute 
must  govern.  The  trial,  therefore,  was  not  re- 
quired to  be  held  within  five  days." 

Counsel  for  appellant  states  In  his  brief 
that  we  held  in  State  v.  Miller,  78  Wash.  277, 
138  Pac.  896,  that  section  2178  was  not  re- 
pealed by  section  2286.  Counsel  Is  In  error  in 
so  reading  State  v.  Miller.  No  question  aris- 
ing imder  section  2286,  or  the  habitual  crim- 
inal act  of  1909,  was  then  before  us.  What 
we  did  there  hold,  and  su<di  holding  has  no 
application  here,  was  that  tbe  habitual  crim- 
inal act  of  1903  was  not  repealed  by  the  in- 
determinate sentence  law  of  1907  (Laws  1907, 
p.  341). 

[2]  The  remaining  assignment  to  the  fail- 
ure of  the  court  to  Instruct  the  Jury  that  no 
inference  of  guilt  should  arise  against  the 
accused  on  account  of  his  failure  or  refusal 
to  testify  tn  his  own  behalf.  This  was  er- 
ror. Section  2148,  Rem.  &  Bal.  Code,  pro- 
vides that  it  shall  be  the  duty  of  the  court 
to  so  instruct,  and  we  have  consistently  held, 
whenever  this  provision  has  been  before  us, 
that  the  failure  of  the  court  to  so  instruct. 
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with  or  without  reqnest,  was  reversible  ez>- 
ror.  Llnbeck  y.  State,  1  Wash.  336,  25  Pao. 
452;  State  v.  Myers,  8  Wash.  177,  35  Pac. 
5S0,  756;  State  v.  Hanes,  147  Paa  193; 
State  V.  Robs,  147  Pac.  1149.- 

[3]  It  is  noteworthy  In  connection  with 
the  state's  attack  on  this  rule  that  though  It 
was  first  announced  in  1890,  and  affirmed  in 
1S94,  the  Legislature  at  its  last  session 
amended  this  section,  but  retained  in  the 
amendment  (Laws  1916,  p.  260)  the  identical 
language  of  the  original  section  as  to  the 
duty  of  the  court  to  so  Instruct.  We  may 
assume  that  such  amendment  was  made  with 
knowledge  of  the  interpretation  this  court 
bad  previously  placed  upon  this  provision, 
thus  giving  legislative  sanction  to  our  ruling. 

The  judgment  la  reversed,  and  a  new  trial 
ordered. 

FULLEBTON,  ELXJS,  and  CHADWICE, 
JJ.,  concur. 


ECCLESTON  v.  STATE.     (No.  A-2220.) 

(Criminal  Court  of  Appeals  of  Oklahoma.    Nov. 

3, 1915.) 

f/SryKaftiw  hy  the  Court.) 

1  (jBimNAI.    Law    ®=>1056  —  PBttSmTATION 

Below— Ikstbuotionb. 

Instructions  given  by  tlie  court  and  not 
excepted  to  by  the  defendant  at  the  trial,  or  be- 
fore the  trial  court,  wUl  not  be  reviewed  on  ap- 
peal, unless  fundamental  error  is  apparent. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  2666,  2667 :  Dec.  Dig.  <S=s> 
1056.] 

2.  Cbiminal  Law  «=>1182  —  Appeal  —  Dkci- 

8I0N. 

Where,  after  an  examination  of  the  entire 
record,  it  appears  that  the  defendant  has  had 
a  fair  and  impartial  trial,  and  that  no  material 
error  has  been  committed  by  the  trial  court,  and 
the  verdict  seems  to  be  amply  sustained  by  the 
evidence,  this  court  wUl  not  disturb  the  verdict 
or  judgment  of  the  trial  court. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  »  3203-8214 ;  Dec.  Dig.  «=> 
1182.] 

Appeal  from  District  Court,  Washington 
Comity;    B.  H.  Hudson,  Judge. 

A.  Eccleston  was  convicted  of  grand  lar- 
ceny, and  appeals.     Affirmed. 

P.  A.  Sompayrac,  of  Bartlesvllle,  for  plain- 
tiff in  error.  S.  P.  Freellng,  Atty.  Gen.,  and 
B.  McMillan,  Asst  Atty.  Gen.,  for  the  State. 

DOYLE,  P.  J.  Plaintlft  In  error,  A.  Eccles- 
ton, W.  M.  Kaufman,  and  Earnest  Brannlng 
were  Jointly  charged  with  the  larceny  of 
eight  joints  of  casing  of  the  value  of  $80,  the 
property  of  W.  H.  Bryon.  On  his  separate 
trial  plaintiff  in  error  was  found  guilty,  and 
his  punishment  fixed  at  Imprisonment  in 
the  penitentiary  for  the  term  of  two  years. 
From  the  judgment  rendered  In  pursuance  of 
the  verdict  he  appealed  by  filing  m  this 
«mrt  on  March  26,  1914,  a  petition  In  error 
with  case-made. 


The  evidence  shows  that  W.  H.  Bryon 
missed  eight  joints  of  new  casing  from  his 
oil  lease  southeast  of  Bartlesvllle;  that  he 
noticed  where  a  wagon  drove  up  to  the  cas- 
ing pile  and  where  two  men  had  walked 
around  there  and  rolled  the  casing  on  to  the 
wagon.  It  had  rained  enough  that  night 
to  lay  the  dust,  and  Mr.  Bryon  with  Mr. 
Petrell,  who  worked  for  him,  tracked  the 
wagon  to  Bartlesvllle,  where  they  located 
the  casing  in  a  box  car  near  the  Bartlesvllle 
Salvage  Company's  place.  The  owners  of 
the  salvage  company  identified  the  team  and 
wagon  that  brought  the  casing  to  their  place 
as  that  of  plaintiff  in  error,  Eccleston,  who, 
with  two  men  named  Kaufman  and  Bran- 
nlng, came  to  their  place  early  In  the  morn- 
ing and  offered  the  casing  for  sale,  and  they 
bought  it  for  $32,  giving  the  check  to  plain- 
tiff In  error,  who  Indorsed  the  check  and 
cashed  It  at  the  First  National  Bank. 

The  evidence  of  the  defendant  and  his 
young  son,  about  12  years  of  age,  was  to 
the  effect  that  on  the  night  of  the  theft 
plaintiff  in  error  slept  at  home,  and  that 
early  the  next  morning  Brannlng  came  to 
his  house  and  told  him  he  wanted  him  to 
go  to  the  Bartlesvllle  Salvage  Company,  and 
collect  a  check  for  him;  that  he  had  sold 
the  Salvage  Company  some  casing;  that 
Brannlng  owed  plaintiff  In  error  some  $14 
and  wanted  to  pay  It;  that  plaintiff  in  er- 
ror walked  with  him  to  the  Bartlesvllle  Sal- 
vr.ge  Company,  and  Just  before  they  reached 
there  they  were  joined  by  Kaufman;  that 
Brannlng  was  engaged  In  buying  and  sell- 
ing Junk,  and  had  frequently  hired  his  team 
and  wagon. 

Counsel  for  plaintiff  In  error  In  his  brief 
states  that  he  has  abandoned  the  assign- 
ments of  error  set  forth  in  his  petition,  and 
further  states  that: 

"He  now  relies  upon  the  following  specifica- 
tion of  error,  which  thon([h  not  mentioned  in 
Iris  petition  in  error,  he  believes  of  sufficient  im- 
portance to  authorize  a  reversal  of  the  case,  in 
view  oJE  the  weakness  of  the  state's  case.  The 
court  erred  in  defining  a  'reasonable  doubt.' " 

[t,  2]  There  was  no  specific  or  general  ob- 
jection made  or  exception  taken  to  any  of 
the  Instructions  given  by  the  court. 

In  Williams  v.  State,  12  Okl.  Or.  — ,  161 
Pac.  900,  It  is  said: 

"Only  prejudicial  errors  raised  by  exceptions 
reserved  require  a  new  trial,  and  it  is  only 
when  we  are  satisfied  that  the  verdict  wns  con- 
trary to  law,  or  to  the  evidence,  or  that  injustice 
has  been  done;  that  we  are  permitted  to  reverso 
a  conviction,  whether  or  not  au  exception  has 
been  taken  in  the  trial  court." 

Upon  a  careful  consideration  of  the  whole 
case  we  are  of  the  opinion  that  the  verdict 
was  warranted  by  the  evidence,  and  that 
the  defendant  had  a  fair  trial.  The  Judg- 
ment appealed  from  will  therefore  be  af- 
firmed. 

FURMAN  and  ARMSTRONG,  JJ.,  concur. 
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LINN  ▼.  STATU.     (No.  A-2261.) 

(Oriminal  Court  of  Appeals  of  Oklahoma.    Nor. 

2,  1916.) 

(Syllaifu  iy  the  Court  J 

Cbiminai,  Law  «=»369,  747— Labcent  «=355 
— Gbodnd  fob  Rkvebsal— Evidence. 

Evidence  in  a  prosecution  for  the  theft  of 
hogs  considered,  and  held  sufficient  to  support  a 
conviction,  and  that  no  reversible  error  was 
committed  on  the  triaL 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §S  822-S24,  1714,  1727:  Dec 
Dig.  <8=>369,  747:  Larceny,  Cent  Dig.  {§  152, 
164.  165,  167-168;    Dec.  Dig.  <S=>B&7i 

Appeal  from  District  Court,  Sequoyah 
County;    John  H.  Pitchford,  Judge. 

Tom  Linn  was  convicted  of  theft,  and  ap- 
peals.   Affirmed. 

W.  S.  Moore,  of  Muskogee,  Curtis  &  Pitch- 
ford,  of  Salilsaw,  and  Crump  &  Crump,  of 
Muskogee,  for  plaintiff  in  error.  S.  P. 
Fieellng,  Atty.  Gen.,  and  B.  McMillan,  Asst 
Atty.  Oen.,  tor  the  State. 

DOXLB,  P.  J.  The  plaintiff  in  error,  Tom 
Linn,  and  Frank  Gossett  were  Jointly  In- 
formed against  for  the  theft  of  4  hogs,  the 
property  of  Sam  McCoy.  A  severance  was 
demanded,  and  upon  his  separate  trial  plain- 
tiff in  error  was  found  guilty,  and  his  pun- 
ishment fixed  at  Imprisonment  in  the  peni- 
tentiary for  the  term  of  one  year.  From 
the  Judgment  which  followed  he  appeals. 

The  evidence  tends  to  show  the  following 
facts:  That  Sam  McCoy,  an  Indian  living 
eight  miles  north  of  Vian,  had  about  25 
bogs  stolen  during  the  summer  of  1913,  and 
be  found  4  of  the  stolen  hogs  at  Webbers 
Falls  In  the  possession  of  P.  O.  Satterwhlte, 
who  purchased  them  from  the  defendants  in 
this  case.  These  4  hogs  were  positively 
Identified  by  several  witnesses  as  the  prop- 
erty of  Sam  McCoy.  That  Satterwhlte  had 
purchased  70  or  80  bogs  from  the  defendants 
that  summer.  That  plaintiff  In  error  bad 
lived  four  or  five  miles  north  of  Vian  about 
one  year  at  that  time,  and  did  not  have 
any  hogs  when  be  moved  into  that  com- 
munity. 

Plaintiff  In  error,  as  a  witness  In  bis  own 
behalf,  testified  that  he  raised  the  hogs  that 
he  sold  to  Satterwhlte.  On  cross-examina- 
tion be  stated  that  his  brother-in-law,  Frank 
Gossett,  was  with  him  when  he  delivered  the 
hogs  to  Satterwhlte;  that  he  also  sold  a 
number  of  bogs  at  Muskogee.  Several  other 
witnesses  testified  that  he  raised  the  hogs 
that  he  sold  to  Satterwhlte. 

The  first  contention  made  Is  that  the  ver- 
dict of  the  Jury  was  contrary  to  the  evi- 
dence. Where  the  testimony  is  conflicting, 
the  credibility  of  the  witnesses  and  the 
weight  to  be  given  their  testimony  Is  a  mat- 
ter for  the  Jury  to  determine.  There  was 
competent  evidence  tending  to  support  every 
material  averment  In  the  information,  and, 


in  our  Judgment,  the  evidence  amply  sus- 
tains the  verdict 

The  next  contention  is  that  the  court 
erred  in  its  rulings  In  admitting  evidence. 
C.  F.  Hitter  testified  that  he  owned  some 
hogs  that  ran  with  those  of  Sam  McCoy,  and 
went  with  McCoy  to  Webbers  Falls  looking 
for  the  stolen  hogs,  .and  Identified  the  4 
hogs  found  there  as  belonging  to  McCoy. 
That  he  went  to  Webfters  Falls  because  he 
had  lost  26  head  of  hogs  himself,  and  he 
went  there  to  see  If  he  could  find  his  hogs. 
Counsel  urged  that  the  admission  of  this 
evidence  was,  in  effect,  permitting  the  state 
to  introduce  evidence  which  tended  to  show 
that  plaintiff  in  error  had  been  guilty  of 
offenses  other  than  the  one  for  which  he 
was  being  tried.  We.tbink  this  contention 
is  without  merit 

It  is  alE<o  contended  that  the  conduct  of 
the  prosecuting  attorney  in  his  argument  to 
the  Jury  was  highly  prejudicial  to  plain- 
tiff in  error.  We  have  carefully  examined 
this  assignment  of  error,  and,  while  it  ap- 
pears that  the  prosecuting  attorney  made  one 
or  two  statements  in  bis  argument  which 
might  be  deemed  improper,  they  were  not  of 
a  character  that  would  Justify  a  reversal  of 
the  Judgment 

It  is  our  duty  to  affirm  a  Judgment  of  con- 
viction "unless,  in  the  opinion  of  the  court, 
•  •  ♦  after  an  examination  of  the  entire 
record,  it  appears  that  the  error  complained 
of  has  probably  resulted  in  a  miscarriage  of 
Justice,  or  constitutes  a  substantial  violation 
of  a  constitutional  or  statutory  right"  Pro- 
cedure Criminal,  {  6005,  Rev.  Laws. 

On  the  whole  case,  we  are  compelled  to 
say  that  the  record  does  not  disclose  any 
suibstantlal  ground  upon  which  this  court 
would  be  justified  In  interfering  with  the 
Judgment,  and  It  must  therefore  be  affirmed. 

FURMAN  and  ARMSTRONG,  JJ.,  concur. 


MAY  V.  STATE.     (No,  A-23T1.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 

Oct  23,  1915.) 

(Sullalut  hy  the  Court.} 

1.  Cbiminal  Law  ®=>1048,   1063,   1128— Ap- 
peai>-Presentation— REQUisrrES. 

Errors  of  law  occurring  at  the  trial  of  a 
criminal  case  must  be  preserved  by  proper  ex- 
ceptions at  the  time  they  occur,  and  the  atten- 
tion of  the  trial  court  called  to  the  same  by  mo- 
tion for  a  new  trial,  and,  in  addition,  the  proper 
assignments  of  error  must  be  based  thereon  when 
the  appeal  la  taken  to  this  court 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  IS  2656,  2657,  2670,  2673, 
2676-2684,  2954-»64;  Dec.  Dig.  «=>1048, 
1063,  1129.] 

2.  CtenoRAi.  Law  iS=>1038,  KXA—OarEcnov 
TO  iNOTBtJcnoiTS— Appeal. 

An  objection  to  an  instruction  comes  too 
late  when  raised  for  the  first  time  in  the  appel- 
late court  unless  the  error  Is  fundamental  and 
clearly  prejudicial  to  the  substantidi  rights  of 
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the  accused.  When  proper  exception  hu  not 
been  taken,  and  the  trial  court's  attention  has 
not  been  called,  by  motion  for  a  new  trial,  to  the 
error  complained  of  in  tliis  court,  the  record 
will  l>e  diligently  scrutinized  with  a  view  of  up- 
holding the  judgment,  if  such  can  be  done  with- 
out violence  to  the  established  and  accepted  rules 
of  law. 

[Ed.   Note.— SV>r   other   cases,    see    Criminal 
Law,    Cent    Dig.    M    2846,   2673,    2676-2684; 
Dec  Dig.  <S=>1CI38,  1063.] 
3.  Cruunai.  IAw  «=>1064  —  Apfxai<— Pres- 
entation— Scope  of  Review. 

Only  fundamental  errors,  which  deprive  an 
accused  of  material  rights,  and  which  amount 
practically  to  a  denial  of  Justice,  are  entitled 
to  consideration  in  the  appellate  court,  when 
DO  assignments  have  been  made  in  the  motion  for 
a  new  trial  nor  petition  in  error. 

[£d.  Note. — For  other  cases,  see  Criminal 
Uw,  Cent.  Dig.  Si  2676-2684;  Dec.  Dig.  <S=> 
1064.] 

Appeal  from  Superior  Court,  Muskogee 
County;  H.  O.  Thurman,  Judge.- 

Ben  May  was  conTicted  of  violating  the 
prohibitory  law,  and  appeals.     Affirmed. 

Owen  &  Stone  and  Sumner  3,  L^scomb, 
both  of  Muskogee,  for  plaintiff  In  error.  B. 
McMillan,  Asst.  Atty.  Gen.,  for  the  State. 

ARMSTRONG,  J.  The  plaintiff  In  error, 
Ben  May,  was  convicted  at  the  September, 
1914,  term  of  the  superior  court  of  Muskogee 
county  on  a  charge  of  unlawfully  conveying 
intoxicating  liquor  from  one  place  In  Mus- 
kogee county  to  another  place  therein,  and 
Us  punishment  fixed  at  a  fine  of  $60  and  Im- 
prisonment in  the  county  jail  for  a  period  of 
30  day&  It  appears  from  the  testimony 
that  upon  the  date  the  offense  is  charged 
Ben  May  was  a  negro  constable  of  Agency 
township  In  Muskogee  county.  In  the  early 
part  of  August,  1913,  be  was  visiting  (ac- 
cording to  his  testimony)  near  Braggs,  Okl., 
and  found  several  sacks  of  whisky  on  the 
right  of  way  of  the  St.  Louis,  Iron  Mountain 
&  Southern  Railway,  at  a  deep  cut  near  the 
town  of  Braggs.  The  testimony  Indicates 
that  the  whisky  was  dropped  from  a  slowly 
moving  freight  train  and  picked  up  by  the 
plaintiff  In  error  and  his  brother.  They 
loaded  It  Into  a  buggy.  The  plaintiff  in  er- 
ror then  drove  away  towards  Muskogee,  his 
brother  having  stopped  at  the  town  of 
Braggs.  A  deputy  sheriff  and  white  consta- 
ble living  at  Braggs  and  certain  citizens  fol- 
lowed plaintiff  in  error  for  some  distance. 
He  made  an  effort  to  escape  them  by  driving 
a  drcnitous  route  and  at  a  rapid  gait,  but 
was  finally  overtaken.  When  accosted  by 
the  deputy  Sheriff,  constable,  and  posse,  the 
plaintiff  in  error  told  them  that  he  was  an 
officer;  that  he  had  captured  the  whisky, 
and  was  taking  It  to  Muskogee  to  deliver  It 
to  the  high  sheriff ;  that  as  an  officer  he  had 
a  right  so  to  do.  The  state  prosecuted  upon 
the  theory  that  plaintiff  In  error  and  bis 
brother  were  the  owners  of  the  whisky,  and 
found  it  by  prearrangement,  and  that  plain- 


tiff in  error's  claim  of  seizure  as  an  officer 
was  only  a  subterfuge.  The  facts  disclosed 
by  the  record,  viewed  from  the  standpoint 
of  an  unbiased  observer,  conclusively  iwint 
to  this  deduction.  The  defense  offered  was, 
of  course,  entitled  to  fair  consideration  by 
the  jury,  and  we  are  satisfied  It  received  all 
it  was  entitled  at  their  hands.  The  record 
indicates  that  the  court  below  endeavored 
to  accord  the  plaintiff  In  error  a  fair  and  Im- 
partial trial.  There  were  no  exceptions  sav- 
ed to  any  rulings  of  the  court,  nor  to  any  In- 
structions given.  The  only  error  urged  by 
counsel  for  plaintiff  in  error  In  the  brief 
which  is  founded  In  merit  was  that  saved 
for  review  here.  It  Is  based  upon  the  fol- 
lowing instruction: 

"You  are  instructed  that  it  is  not  necessary 
for  the  state  to  prove  that  the  defendant  owned 
the  liquor  charged  in  the  information,  but  it 
is  sufficient  if  he  transported  it  as  charged, 
whether  he  owned  the  liquor  or  not,  provided, 
however,  that  a  constable  in  the  performance 
of  his  duty  may  lawfully  transport  liquor  from 
a  place  where  the  same  la  captured  by  him  to  the 
county  seat  for  the  purpose  of  delivery  to  the 
sheriff ;  and,  if  you  find  that  the  defendant  was 
so  dwng  at  the  time  of  iiis  arrest  you  must  ac- 
quit him." 

[1]  This  instruction  fairly  states  the  law 
as  applied  to  the  facts  in  the  record  before 
OS,  with  one  exception,  this,  to  wit:  The 
court  says: 

"If  you  find  that  the  defendant  was  so  doing 
at  the  time  of  his  arrest,  you  must  acquit  him." 

The  jury  did  not  have  to  find  that  the  de- 
fendant was  so  doing ;  If  they  had  a  reason- 
able doubt  as  to  whether  or  not  he  was  so 
doing,  be  was  entitled  to  an  acquittal.  No 
exception  was  taken  to  this  Instruction,  how- 
ever, at  the  trial,  no  complaint  was  made  in 
the  motion  for  a  new  trial,  and  no  assign- 
ment based  thereon.  It  is  evident  that  the 
inaccuracy  was  an  oversight,  and  resulted 
in  no  prejudice.  Although  the  Instruction  is 
erroneous  in  this  particular,  the  error  is  not 
such  that  this  court  would  be  warranted  in 
reversing  the  conviction.  Ip  Williams  v. 
State,  151  Pac.  900,  decided  at  the  present 
term  of  court.  In  which  case  the  plaintiff  in 
error  was  charged  with  a  felony,  we  sold: 

"Only  prejudicial  errors  raised  by  exceptions 
reserved  require  a  new  trial,  and  it  is  only 
when  we  are  satisfied  that  the  verdict  was  con- 
trary to  law,  or  to  the  evidence,  or  that  injus- 
tice has  been  done,  that  we  are  permitted  to 
reverse  a  conviction,  whether  or  not  an  excep- 
tion has  been  taken  in  the  trial  court." 

[2, 3]  An  objection  to  an  instruction  given 
by  the  trial  court  comes  too  late  when  raised 
for  the  first  time  in  this  court,  unless  funda- 
mental error  appears  or  a  substantial  right 
has  been  denied,  to  the  prejudice  of  the  com- 
plainant. The  rights  of  the  plaintiff  in  er- 
ror must  be  preserved  in  the  trial  court,  and 
be  presented  first  to  that  court  for  consid- 
eration by  motion  for  a  new  trial  or  by  prop- 
er exception,  and  ordinarily  both.  In  fair- 
ness to  counsel  upon  the  brief,  we  should 
say  that  this  case  was  tried  by  other  coun- 
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sel,  and  they  were  not  participants  In  the 
trial  In  the  court  below.  If  counsel  at  the 
trial  had  been  as  eealous  in  protecting  the 
rights  of  plaintiff  in  error  In  the  court  below 
as  his  counsel  has  been  diligent  here,  he 
would  probably  have  had  no  occasion  to  ap- 
peal. 

Finding  no  error  prejudicial  to  the  sub- 
stantial rights  of  the  plaintiff  in  error,  the 
judgment  is  affirmed. 

DOYLE,  P.  X,  concurs.  FURMAN,  J.,  ab- 
sent 


PIERCB  et  al.  y.  ELLIS  et  al.    (Na  5489.) 
(Supreme  Court  of  Oklahoma.    Oct  12,  1915.) 

(HuUahut  by  the  Uourt.) 

1.  Indians  «=»18  — Title  bt  Coetkst  Cos- 
suioiaib. 

Upon  the  passage  and  approyal  of  Act  May 

2,  1890,  c.  182,  26  St.  at  L.  94,  which  extend- 
ed over  and  put  in  force  in  the  Indian  Terri- 
tory the  common  law.  of  England  as  adopted 
by  the  state  of  Arkansas,  with  the  proviso  ex- 
cepting Indians  and  their  estates,  and  Act 
June  7,  1897,  c.  3,  !  1,  80  St.  at  L.  83, 
which  provided  that  such  laws  should  apply  to 
all  persons  of  the  Indian  Territory,  irrespec- 
tive of  race,  and  Curtis  Act  June  28,  1898,  c. 
517,  30  St  at  L.  495,  which  provided  that  the 
laws  d  Indian  tribes  should  no  longer  be  en- 
forced, title  by  curtesy  consummate,  as  it  ex- 
isted in  the  state  of  Arkansas,  attached  in  fa- 
vor of  the  husband  to  all  lands  of  which  the 
wife  became  seised  during  tlie  coverture. 

[Ed.  Kote.— For  other  cases,  see  Indians,  Gent. 
Dig.  {  49;    Dec.  Dig.  <3=3l8.] 

2.  OUKTEST  «=>11— Title  bt  Cubtebt  Con- 
summate—Extinguishment. 

Under  curtesy  consummate,  as  it  existed 
in  the  state  of  Arkansas,  whatever  interest  the 
huRlwnd  acquired  in  the  lands  of  his  wife  by 
marriage  could  be  swept  away  by  her  subsequent 
conveyance  or  devise  of  them  (following  John- 
son et  aL  T.  Simpson,  40  Okl.  413,  139  Pac. 
129). 

[Ed.  Note. — ^For  other  cases,  see  Curtesy, 
Cent  Dig.  f§  31-41;   Dec.  Dig.  «S=>11.] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Murray  County; 
R.  McMillan,  Judge. 

Action  between  Geo.  H.  Pierce  and  others 
and  D.  F.  Ellis  and  others.  From  the  judg- 
ment the  parties  first  mentioned  bring  error. 
Affirmed. 

Walter  EL  Latimer,  of  Sulphur,  for  plain- 
tiffs in  error.  H.  A.  Ledbetter,  of  Ardmore, 
for  defendants  in  error. 


BREWER,  O.  Nannie  Rogers,  a  Chicka- 
saw Indian  by  blood,  married  John  Rogers, 
a  white  man.  One  child  was  bom  alire  of 
this  issue,  and  prior  to  statehood  Nannie  Rog- 
ers received  an  allotment  of  the  lands  of  her 
tribe,  then  died  intestatei  without  having 
disposed  of  the  lands,  leaylng  surviving  her 
the  child  and  her  said  husband.  The  child 
died  later.  The  only  question  Involyed,  as 
admitted  in  the  briefs,  Is:  Did  the  surviving 
husband,  upon  the  death  of  the  wife,  take  an 


estate  by  the  curtesy  In  her  lands?  So  far 
as  this  court  is  concerned,  we  do  not  consider 
the  question  now  an  open  one. 

[1,2]  In  the  case  of  Jolinson  v.  Simpson, 
40  Okl.  413,  139  Paa  129,  the  syllabus  is  as 
follows: 

"(1)  Upon  the  passage  and  approval  of  Act 
May  2,  1890,  c  182.  26  St.  at  L.  94,  which 
extended  over  and  put  in  force  in  the  Indian 
Territory  the  common  law  of  England  as  adopt- 
ed by  the  state  of  Arkansas,  with  the  proviso 
excepting  Indians  and  their  estates,  and  Act 
Juno  7,  1897,  c  3,  30  St  at  L.  83,  which  pro- 
vided that  such  laws  should  apply  to  all  per- 
sons of  the  Indian  Territory,  irrespective  of 
rr.ce,  and  the  Curtis  Act  June  28v  1898,  c. 
517,  30  St.  at  L.  495,  which  provided  that  the 
laws  of  Indian  tribes  should  no  longer  be  en- 
forced, title  by  curtesy  consummate,  as  it  ex- 
isted in  the  state  of  Arkansas,  attached,  in 
favor  of  the  husband,  to  all  lands  of  which  the 
wife  became  seised  during  coverture. 

"(2)  Under  curtesy  consummate,  as  it  existed 
in  the  state  of  Arkansas,  whatever  interest  the 
husband  acquired  in  the  lands  of  his  wife  by 
marriage  could  be  swept  away  by  her  sulue- 
quent  conveyance  or  devise  of  uem." 

The  United  States  District  Court  for  the 
EJastem  District  of  Oklahoma  has  announced 
the  same  principle  in  Armstrong  t.  Wood 
et  al.  (0.  O.)  195  Fed.  137. 

The  Johnson  Case,  supra,  involved  allotted 
lands  in  the  Seminole  Naticm;  the  Arm- 
strong Case,  supra,  lands  In  the  Creek  Na- 
tion. The  land  in  controversy  here  is  a 
Chickasaw  allotment ;  but  so  far  as  we  can 
see,  there  is  nothing  in  the  laws  and  treaties 
peculiarly  applicable  to  the  Choctaw  and 
Chickasaw  Tribes  that  would  require  a  dis- 
tinction, or  except  the  lands  of  those  Nations 
from  the  operation  of  the  mie  announced  in 
the  above  cases.  In  fact  it  would  appear 
that  more  reasons  could  be  given  to  take  the 
Creek  lands  out  of  the  rule  than  to  take  the 
Chickasaw  and  Choctaw  lands  out  of  it 

The  situation  here  presents  all  the  ele- 
ments necessary  to  create  an  estate  by  the 
curtesy,  if  such  an  estate  existed  In  Indian 
Territory  prior  to  statehood  in  allotted  landa^ 
as  has  been  held. 

The  cause  should  be  affirmed. 

PER  CURIAM.    Adopted  in  whole. 


YOUNG  V.  LA  RUB.    (No.  7081.) 
(Supreme  Court  of  Oklahoma.    Oct  12,  191oJ 

(Byllabui  by  the  Court.) 

Afpxai.  and  E>bbob  €=3334— Pabtieb— Rbviv- 

OB— Dismissal. 

Where  the  prevailing  party  dies  while  the 
cause  is  still  pending  in  the  trial  court  and 
thereafter  the  losing  party  seeks  to  prosecute  a 
proceeding  in  error  to  the  Supreme  Court  with- 
out having  the  cause  revived  in  the  trial  court 
the  petition  in  error  filed  in  said  proceeding  is  a 
nullity  for  want  of  a  party  defendant  in  error. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §{  1848. 18ol-1863 ;  Dec.  Dig. 
iS=s>334.] 

Error  from  County  C!ourt  Blaine  Oonnty; 
Ed.  Baker,  Judge. 
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Action  between  Maria  Toong  and  S.  E.  La 
Rue.  From  the  judgmeit,  Maria  Toimg 
brings  error.    DismlBaed. 

L  H.  Lookabaugh,  of  Watonga,  for  plain- 
tiff In  error.  H.  M.  Bear,  of  Okeene,  and  J. 
P.  Wishard,  of  Watonga,  for  defendant  In 
error. 

KANE,  O.  J.  This  cause  comes  on  to  be 
heard  upon  a  motion  to  dismiss,  upon  the 
ground  that  "at  the  time  said  action  was  com- 
menced for  said  appeal  the  said  defendant 
tn  error  was  dead,  and  the  action  Iiad  not 
been  revived  within  one  year  from  the  time 
it  could  have  first  been  revived,  and  that  by 
reason  of  the  said  failure  to  revive  said  ac- 
tion the  Supreme  Court  has  no  jurisdiction 
over  the  subject-matter  involved  therein  on 
said   pretended  appeal." 

The  motion  to  dismiss  is  not  resisted. 
Coonael  for  defendant  in  error  cite  the  fol- 
lowing authorities  tn  support  of  their  con- 
tention. St.  liouis  &  S.  F.  R.  Ca  V.  Nelson, 
31  Okl.  51,  lia  Faa  625;  Kilgore  t.  Xamell. 
2i  OM.  525,  103  Pac.  698 ;  Skillem  v.  Jame- 
son. 29  Okl.  84,  116  Pac.  193. 

The  foregoing  cases  are  authority  for  the 
rule  that,  where  the  prevailing  party  dies 
while  the  cause  is  still  pending  in  the  trial 
coort,  and  thereafter  the  losing  prarty  seeks 
to  prosecute  a  proceeding  In  error  to  the 
Supreme  Court  without  having  the  cause  re- 
vived in  the  trial  court,  the  petition  in  error 
filed  In  said  proceeding  Is  a  nullity  for  want 
of  a  party  defendant  tn  error. 

OpoD  the  authority  of  those  cases,  the  ap- 
peal must  be  dismissed.  All  the  Justices 
concnr. 


BOABD  OF  COM-RS  OF  OADDO  COUNTY 

V.  DIETRICH  et  at    (No.  7200.) 
(Supreme  Court  of  Oklahoma.    Oct.  12,  1015.) 

(Syllaitu  by  the  Court.) 

Apfeai.  and  Ebbob  «=s>323  —  Pabtiks  —  Dis- 

lassAi,. 

All  i>er8onB  against  whom  a  joint  judgment 
has  been  rendered  must  be  made  parties  to  a 
proceeding  in  error  to  reverse  sucn  judgment, 
and  a  failure  to  join  any  of  them,  either  as 
plaintiffs  or  defendants!  is  groimd  for  the  di»- 
miBsal  of  the  cause. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  iS  1796,  1798-1806;  Dec; 
IHg.  «=3328.] 

Error  from  District  Court,  Caddo  County ; 
J.  T.  Johnson,  Judge. 

Action  between  the  Board  of  County  Com- 
missioners of  the  County  of  Caddo  and  W.  F. 
Dietrich  and  others.  From  the  judgment, 
the  Board  of  Commissioners  brings  error. 
Dismissed. 

Theo.  Pruett,  Asst  Co.  Atty.,  of  Anadarko, 
for  plaintiff  in  error.  A.  J.  Morris,  of  Ana- 
darko, for  defendants'  In  error. 


KANE,  O.  J.  This  cause  comes  on  to  be 
heard  upon  a  motion  to  dismiss  the  proceed- 
ing in  error,  filed  by  the  defendants  in  error 
for  the  reason,  among  other  things,  that: 

"Ttie  judgment  from  which  the  appeal  herein 
is  prosecuted  is  a  joint  judgment,  and  O.  M. 
Hite,  J.  A.  Dinkier,  Louis  E.  McKnight,  W.  E. 
Turner,  A.  Youneheim,  Prank  Carpenter,  J. 
A.  Menefee,  and  A.  N.  Benedict" 

— ^who  are  parties  thereto,  have  not  been 
served  with  the  case-made  herein  and  are 
not  parties  to  the  proceeding,  and  this  court, 
therefore,  has  no  jurisdiction  to  review  said 
judgment  This  contention  seems  to  be  well 
supported  by  the  authorities. 

Weisbender  v.  School  District,  24  Okl.  178, 
103  Paa  639,  and  Southwestern  Surety  Ins. 
Co.  V.  Hall,  40  Okl.  447,  139  Pac.  305,  cited 
by  counsel  for  defendants  in  error  in  support 
of  their  motion,  seem  to  be  entirely  in  point. 
The  motion  to  dismiss  is  not  resisted  by  the 
plaintiff  in  error. 

For  the  reason  stated  the  motion  to  dis- 
miss Is  sustained.    All  the  Justices  concur. 


JACKSON  V.  DALLIN  et  al.  (MOYLE,  Inteiv 
vener).     (No.  2782.) 

(Supreme  Court  of  Utah.     Dec.  1,  1916.) 

Fbauds,  Statute  ot  €=356— Ihstbuments  nx 
Wbitino. 

An  agreement  that  a  mortgage  signed  by 
several  tenants  in  common  was  for  the  benefit  of 
one,  and  that  the  other  tenants  should  be  held 
harmless  and  their  interest  in  the  property  pro- 
tected by  satisfying  the  same  out  of  his  undivid- 
ed interest,  is  one  which  must,  under  the  statute 
of  frauds  (Comp.  Laws  1907,  |  2461),  be  in 
writing  subscribed  by  the  party  to  be  diarged. 
and  so,  being  in  parol,  it  cannot  be  enforced 
against  a  grantee  of  the  tenant. 

[Ed.  Note. — For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent  Dig.  U  83-89,  136-188;  De&  Dig. 
<8=>66.] 

Appeal  from  Third  District  Court,  Salt 
l.iake  County;  F.  C  Loofbourow,  Judge. 

Action  by  Emily  J.  Jackson  against  Lydla 
A.  Haslam  Dallin  and  others  and  the  Tracy 
Loan  &  Trust  Company,  a  corporation.  In 
which  0.  W.  Moyle  intervened.  From  the 
judgment,  the  first-named  defendants  appeal. 
Affirmed. 

Geo.  M.  Sullivan  and  Stephens,  Smith  & 
Porter,  all  of  Salt  Lake  (3Ity,  for  appellants. 
Toung  &  Moyle,  of  Salt  Lake  City,  for  re- 
spondent 

STRAUP,  C.  J.  The  plaintiff  brought  this 
action  for  partition  of  realty,  two  lots  in  Salt 
Lake  City,  each  3x10  rods.  The  plaintiff  had 
judgment,  from  which  the  defendants  Lydla 
A.  Haslam  Dallin,  Edwin  E.  Haslam,  and 
Edith,  Haslam  Young  appeal.  These  appel- 
lants and  one  John  S.  Haslam,  brothers  and 
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Bisters,  were  the  owners  of  the  lots,  each  own- 
ing an  undivided  one-fourth  Interest.  The 
plaintiff  was  the  wife  of  Jdbn  S.  Haslam. 
She  commenced  an  action  for  divorce  against 
him.  Pending  that  action  the  appellants, 
John  S.  Haslam,  and  the  plaintiff  gave  the 
trust  company  a  mortgage  for  $350  un  one  of 
the  lots  to  secure  a  note  of  that  amount.  A 
decree  of  divorce  was  granted  divorcing  the 
plaintiff  and  John  S.  Haslam.  After  that  de- 
cree the  mortgage  was  canceled,  the  appel- 
lants and  John  S.  Haslam,  but  not  the  plain- 
tiff, giving  another  note  for  $500,  which  In 
large  part  was  a  renewal  of  the  other  note, 
and  to  secnre  which  gave  a  new  mortgage  on 
the  same  lot.  Later  the  appellants  and  John 
S.  Haslam,  but  not  the  plaintiff,  gave  the 
trust  comjuiny  another  note  in  the  sum  of 
$100,  and  to  secure  that  gave  another  mort- 
gage on  the  same  lot.  Still  later  John  S.  Has- 
lam, by  warranty  deed,  conveyed  to.  the  plain- 
tiff, subject  to  the  mortgages,  all  his  Interest 
In  both  lots.  Thereafter  the  plaintiff,  In  writ- 
ing, gave  the  Intervener  a  lien  In  the  sum  of 
$150  on  her  undivided  one-fourth  Interest  con- 
veyed to  her  by  John  S.  Haslam.  So,  when 
this  action  was  commenced,  the  plaintiff  and 
the  appellants  were  the  owners  of  the  lots, 
each  owning  an  undivided  one-fourth  Interest 
therein,  subject  to  the  mortgages  on  the  one 
lot.  The  notes  and  mortgages  were  not  due, 
and  were  unpaid.  No  action  was  Invoked  to 
have  them  paid  or  satisfied.  The  court  grant- 
ed the  partition,  subject  to  the  mortgages; 
but,  as  a  division  of  the  lots  was  impractica- 
ble, the  court  ordered  the  lots  sold,  the  one 
subject  to  the  mortgages,  and  the  proceeds, 
after  payment  of  costs  and  attorney's  fees,  to 
be  paid,  three-fourths  in  equal  parts  to  the 
appellants,  $150  of  the  other  one-fourth  to  the 
intervener,  and  the  balance  to  the  plaintiff. 
The  appellants  averred,  and  at  the  trial 
offered  by  parol  to  prove,  that  all  of  the  notes 
and  mortgages  were  given  for  the  benefit  of 
John  S.  Haslam  and  the  plaintiff,  and  that 
be,  or  both  of  them,  received  all  the  money 
evidenced  by  the  notes  and  mortgages,  and 
that,  when  they  were  given,  it  was  agreed  be- 
tween John  S.  Haslam,  the  plaintiff  and  the 
appellants,  that  the  appellants  should  be  held 
harmless,  and  their  Interest  In  the  property 
to  be  secured  and  protected  by  requiring  the 
notes  and  mortgages  first  to  be  satisfied  out 
of  the  undivided  one-fourth  Interest  of  John 
S.  Haslam,  and  that  his  property  "should  be 
first  charged  and  answer  for  the  debt  created 
by"  the  notes  and  mortgages.  Thus  It  is 
urged  that  the  plaintiff's  undivided  one- 
fourth  Interest  conveyed  to  her  by  John  S. 
Haslam  in  and  to  both  lots  should  be  first 
subjected  to  the  payments  of  all  of  the  un- 
paid notes  and  mortgages,  and  that  she,  In 
this  action,  should  be  awarded  only  such  an 
amount  as  her  undivided  one-fourth  interest 
might  be  found  to  be  in  excess  of  such  mort- 
gage indebtedness.     The  court  declined  the 


proffered  proof  on  the  theory  that,  under  the 
statute  (Comp.  Laws  1907,  i  2461),  such  an 
agreement,  to  be  valid,  was  required  to  be  in 
writing  and  subscribed  by  the  party  sought 
to  be  charged.  This  ruling  presents  the  ques- 
tion for  review.  The  only  cases  dted  by  the 
appellants  in  support  of  their  contention  are 
Glllett  V.  Taylor,  14  Utah,  190,  46  Pac.  1099, 
60  Am.  St.  Rep.  890,  and  Jeremiah  v.  Pitcher, 
20  Misc.  Rep.  513,  45  N.  T.  Supp.  758.  We 
do  not  think  the  cases  support  them.  The 
offer  was  by  parol  to  show  an  Imposition  of 
an  additional  Uen  upon  the  undivided  one- 
fourth  interest  of  John  S.  Haslam  in  and  to 
the  one  lot  and  the  creation  of  a  lien  on  the 
other.  We  think  such  an  agreement  within 
the  statute.  Porter  v.  Muller,  53  CaL  677; 
s.  C,  112  Cal.  355,  44  Pac.  729;  Sprague  v. 
Kimball,  213  Mass.  380,  100  N.  Ei  622,  45  L. 
R.  A.  (N.  S.)  962,  Ann.  Gas.  1914A,  431;  Ben- 
der V.  Zimmerman,  122  Ma  194,  26  S.  W.  973. 

No  error,  therefore,  was  committed  by  the 
ruling. 

The  Judgment  Is  affirmed,  with  costs. 

PRICK  and  McCARTT,  JJ.,  concur. 


WEST  T.  KATEN.     (No.  4780.) 
(Supreme  Court  of  Oklahoma.    Oct  12,  1915.) 

(Byllaltu  hv  the  Court.) 

1.  AXTEBATION   OF  INSTBUUENTS  €=»27— NoTE 
— INSTBDCTION — BUBDKN   OF  PBOOF. 

Where  upon  trial  the  holder  admits  that  he 
materially  altered  a  promissory  note  after  de- 
livery, it  is  not  error  for  the  trial  court  to  in- 
struct the  jury  that  the  burden  of  proof  is  npon 
him  to  show  by  a  fair  preponderance  of  the  evi- 
dence that  the  alteration  was  made  by  end  with 
the  consent  of  the  maker. 

[Ed.  Note.— For  other  cases,  see  Alteration  of 
Instruments,  Cent  Dig.  {|  290-247;  Dea  IMg. 
<S=27.] 

2.  Atthration     of    Iwstbuments     9=>23  — 

XhTFEOT. 

A  cliattel  mortgage  showed  upon  its  face 
that  it  was  executed  "to  secure  to  James  I. 
West,  mortgagee,  •  •  •  the  payment  of  the 
obligation  hereinafter  set  forth,  as  follows,  to 
wit:  One  note  for  $400,  dated  1/10/1912,  pay- 
able 7/10/1912."  Held,  that  the  indebtedness 
is  represented  by  the  note,  which  constitutes  the 
primary  contract,  and  not  by  the  mortgage, 
which  is  merely  collateral  to  the  note.  Held, 
further,  that  the  holder  of  snch  a  note,  after 
materially  altering,  and  thereby  avoiding,  it, 
is  not  entitled,  in  an  action  in  replevin,  to  seize 
and  sell  the  property  described  in  the  mortgage 
for  the  purpose  of  applying  the  proceeds  there- 
of npon  the  original  debt 

[Ed.  Note.— For  other  cases,  see  Alteration  of 
Ins^ments,  Cent  Dig.  {f  192-207;   Dec.  Dig. 

Error  from  County  Court,  Mayes  County; 
O.  H.  Graves,  Judge. 

Replevin  by  James  I.  West  against  J.  C. 
Naten.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Afilrmed. 
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J.  H.  Langley,  of  Pryor,  and  I.  0.  Duck- 
worth, of  Mnskog^ee,  for  plaintUf  In  error. 
▲.  G.  Brewster  and  Graves  &  Seaton,  all  of 
Piyor,  for  defendant  In  error. 

KAKB,  01  J.  This  was  an  action  in  replev- 
in, commenced  by  the  plaintiff  In  error, 
plalnttfT  below,  against  the  defendant  In  er- 
ror, defendant  below,  for  the  purpose  of  re- 
covering poeaeaslon  of  certain  8i>eclfic  person- 
al property  pledged  by  chattel  mortgage  to 
secure  the  payment  of  a  promissory  note. 
The  defense  was  that  the  plaintiff,  who  was 
the  payee  and  holder,  materially  altered  the 
note  after  It  had  been  delivered  to  him. 
Upon  trial  It  was  admitted  that  the  plaintiff 
changed  the  words  "interest  from  date,"  as 
they  originally  appeared  in  the  note,  to  read 
"interest  from  maturity,"  the  effect  of  which 
was  to  make  the  note  bear  Interest  from 
date  instead  of  from  maturity;  but,  It  was 
alleged,  this  alteration  was  made  by  and 
with  the  consent  of  the  maker.  Upon  trial 
to  a  jury  there  was  a  verdict  for  the  plain- 
tiff, upon  which  Judgment  was  duly  entered, 
to  revene  which  this  proceeding  In  error 
was  commenced. 

The  grounds  for  reversal  presented  by 
counsel  for  plaintiff  may  be  summarized  as 
follows: 

(1)  The  court  erred  in  giving  the  following 
instruction : 

"You  are  instructed  that  the  burden  of  proof 
in  this  case  is  on  the  plaintiff,  James  I.  West,  to 
show  by  a  fair  preponderance  of  the  evidence 
that  he  was  authorized  by  the  defendant,  3.  U. 
Naten,  to  alter  the  note  Defore  he  can  recover 
in  this  action." 

(2)  Whilst  the  alteration  may  be  material 
and  avoids  the  note,  not  having  been  fraud- 
ulently made,  it  does  not  affect  the  mort- 
gage: The  mortgage  debt  exists  Independent- 
ly of  the  note. 

There  are  other  assignments  of  error  stat- 
ed in  the  brief  of  counsel  for  plaintiff,  but, 
on  account  of  their  failure  to  observe  rule  25 
of  this  court  (137  Pac.  xi),  they  will  not  be 
reviewed. 

[1]  On  tbe  first  proposition  counsel  for 
plaintiff  Invoke  the  rule  that,  where  it  is  ad- 
mitted that  the  signature  is  genuine,  the  pre- 
sumption will  be  entertained  that  any  and 
all  alterations  apparent  over  such  signa- 
tnres  were  made  before  signing,  and  the 
burden  of  proof  in  such  cases  will  be  upon 
the  one  alleging  such  alteration  to  show 
that  the  alteration  was  made  after  the  note 
was  executed  and  without  the  consent  of  th^ 
maker.  Richardson  et  al.  v.  Fellner,  9  Okl. 
513,  60  Pac.  270.  The  question  as  to  burden 
of  proof  in  respect  to  alterations  is  a  vexed 
one,  and  the  books  are  full  of  diverse  de- 
cisions. Generally,  where  an  alleged  altera- 
tion is  not  apparent  on  the  face  of  the  instru- 
rnoit,  the  burden  of  proving  it  is  upon  the 
party  alleging  it  2  Daniel  on  Negotiable 
Instruments,   f  1421. 

[21  But  that  is  not  the  precise  proposition  of 


law  involved  in  the  case  before  us.  In  this 
case  the  genuineness  of  the  note  and  its  ma- 
terial alteration  by  the  holder  after  deliv- 
ery to  him  is  admitted,  and  the  only  ques- 
tion upon  which  an  issue  of  fact  was  joined 
was  whether  the  alteration  was  made  with 
the  knowledge  and  consent  of  the  maker.  In 
such  circumstances,  it  seems  to  us,  the  bur- 
den of  proof  ought  to  be  cast  upon  the  holder 
to  show  by  a  fair  preponderance  of  the  evi- 
dence that  he  was  authorized  by  the  maker 
to  make  such  alteration. 

We  are  also  unable  to  agree  with  the  next 
contention  of  counsel.  The  chattel  mortgage 
shows  upon  its  face  that  it  was  executed  "to 
secure  to  James  I.  West,  mortgagee,  •  *  * 
the  payment  of  the  obligation  hereinafter  set 
forth  as  follows,  to  wit:  One  note  for  $400, 
dated  1/10/1912,  payable  7/10A912."  Un- 
doubtedly the  indebtedness  secured  Is  rep- 
resented by  the  note  which  constitutes  the 
primary  contract,  and  not  by  the  mortgage 
which  is  merely  collateral  to  the  note.  Jones 
on  Chattel  Mortgages  (5th  Ed.)  §  79;  Ferris 
V.  Johnson,  136  Mich.  227,  98  N.  W.  1014. 

There  is  some  conflict  of  authority  on 
the  question  whether  recovery  can  be  had  on 
the  original  debt  where  paper  has  been  taken 
in  payment,  and  then  the  paper  has  been 
altered.  See  note  XV,  PoUak  Bros.  v.  Niall- 
Herin  C!o.,  35  L.  K.  A.  (N.  S.)  76.  But  in 
the  case  before  us  the  chattel  mortgage 
states  specifically  that  It  was  executed  to 
secure  the  payment  of  the  note,  not  the  origi- 
nal debt,  and,  of  course,  in  such  circum- 
stances, it  cannot  be  held  that  the  property 
pledged  may  be  seized  and  the  chattel  mort- 
gage foreclosed  to  extinguish  any  other  ob- 
ligation, even  if  we  concede,  which  we  do 
not,  that  a  recovery  can  be  had  on  the  origi- 
nal debt 

For  the  reasons  stated,  the  judgment  of 
the  court  below  is  affirmed.  All  the  Justices 
concur. 


C3RIGLEE,  County  Clerk,  v.  NICHOLS. 
(No.  5355.) 

(Supreme  Court  of  Oklahoma.    Oct  12,  1916.) 

(Byttatut  by  the  Oowrt.) 

1.  AfPEAi.  Asn  Ebbob  «=>781— Moot  Ques- 
tions—Dismissal. 

Where,  on  appeal  by  a  county  clerk_  in  a 
mandamus  proceeding,  instituted  against  him  by 
a  school  district  oflScer,  it  is  made  to  appear  to 
the  Supreme  Court  that  both  such  officers  have 
retired  from  office  and  no  actual  relief  could  be 
granted,  other  than  to  determine  liability  for 
costs,  the  questions  presented  by  such  appeal 
are  moot  and  will  not  be  determined,  but  the  ap- 
peal will  be  dismissed. 

[Ed.  Note.— Eor  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  «=»781.] 

2.  Mandamus  •3>19— SuasTrruTiON  or  Pas- 
ties—Action  Against  County  Officeb. 

An  action  against  the  county  clerk  to  com- 
pel him  to  issue  a  warrant  on  the  county  treas- 
urer is  against  him  personally  to  compel  the 
performance  of  an  official  act  and  on  the  termi- 
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nation  of  Ma  official  antbority  Us  saeeessor  can- 
not be  substituted. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig,  Si  61,  62;  Dec.  Dig.  «=»19.T 

Commisslonen'  Opinion,  Division  No.  2. 
Error  from  District  Court,  Noble  County; 
W.  M.  Bowles,  Judge. 

Action  by  A.  E.  Nichols,  as  Treasurer  of 
School  District  Na  61  of  Noble  County, 
against  I.  A.  Grigler,  as  County  Clerk  of 
Noble  County.  Judgment  for  plnlntiff,  and 
defendant  brings  error.    Dismissed. 

P.  W.  Cress,  of  Perry,  for  plaintiff  In  er- 
ror. Henry  S.  Johnston,  of  Perry,  for  de- 
fendant in  error. 

GALBRAITH,  0.  A.  B.  Nichols,  claiming 
to  be  the  treasurer  of  school  district  No. 
51  of  Noble  county,  made  application  to  I.  A. 
Crlgler,  county  clerk  of  that  county,  for  a 
warrant  on  the  treasurer  of  Noble  county  for 
$22.67,  the  amount  It  was  alleged  the  records 
showed  to  be  in  the  hands  of  the  treasurer 
belonging  to  said  school  district  The  clerk 
refused  to  issue  the  warrant,  'and  Nichols 
then  made  application  to  the  district  court 
for  a  writ  of  mandamus.  The  court  issued 
an  alternative  writ,  commanding  the  clerk  to 
issue  the  warrant,  or  appear  and  show  cause 
why  he  should  not  do  so.  The  clerk  appear- 
ed and  filed  a  return  to  the  writ,  and  on  the 
trial  the  court  made  the  writ  peremptory. 
The  clerk  appealed  to  this  court  The  record 
was  filed  here  on  July  31,  1»13.  The  de- 
fendant in  error  now  presents  motion  to  dis- 
miss the  appeal,  first,  because  the  plaintiff 
in  error  Is  no  longer  county  clerk  of  Noble 
county,  his  term  of  office  having  expired  on 
the  4th  of  January,  1916,  and  that  he  has  no 
further  Interest  in  this  proceeding,  and  his 
successor  in  office  has  not  been  substituted 
as  plaintiff  In  error,  or  made  application  to 
be  made  a  party  to  this  appeal,  and  that  the 
defendant  In  error,  Nichols,  la  no  longer 
treasurer  of  said  school  district,  or  even  a 
member  of  the  school  board,  and  therefore 
no  actual  relief  can  be  granted  by  this  court, 
in  this  cause,  and  the  questions  presented 
by  this  appeal  are  purdy  moot. 

[1,2]  In  reply  to  this  motion,  It  Is  argued 
that,  although  Crigler  is  no  longer  county 
clerk,  and  is  no  longer  able  to  do  the  act 
commanded  by  the  trial  court,  still  be  has  an 
Interest  in  the  appeal,  since  there  was  a 
Jndgmoit  for  costs  against  him  in  the  trial 
court.  This  Is  not  sufficient  reason  why  this 
conrt  should  pass  upon  the  merits  of  this  ap- 
peal. The  first  paragraph  of  the  syllabi  In 
George  et  al.  v.  Robinson  et  al.,  149  Pac.  1087 
(not  yet  officially  reported),  reads: 

"Abstract  or  hypothetical  questions,  discon- 
nected with  the  granting  of  actual  relief,  other 
than  costs  of  appeal,  will  not  be  determined  by 
this  court" 

Again,  the  rule  of  law  controlling  in  this 
cause  was  announced  by  the  Supreme  Court 
of  the  United  States  In  Richardson  v.  Mc- 


Chesney,  218  U.  S.  487,  31  Sap.  Ct  43,  64  U 
Ed.  1121,  where,  In  tb*  course  of  the  opinion. 
It  is  said: 

"The  duty  of  the  court  is  limited  to  the  deci- 
sion of  actual  pending  controversies,  and  it 
should  not  pronounce  jud^ent  upon  abstract 
questions,  however  such  opinion  might  influence 
future  action  in  like  circumstances.  Aside  from 
this,  we  may  judicially  take  notice  that  the  de- 
fendant H.  V.  McCheaney  is  no  longer  secretary 
of  the  commonwealth  of  Kentucky,  his  term  hav- 
ing expired,  and  a  successor  having  been  induct- 
ed into  office,  who  has  not  been  substituted  as  a 
defendant  to  this  suit  This  is  not  a  suit 
against  the  state  of  Kentucky.  The  state  is 
not  the  subject  of  suit.  Nor  is  it  a  suit  against 
the  Secretary  of  State,  as  one  of  a  corporation 
or  continuing  board.  *where  the  obligations 
sought  to  be  enforced  devolve  upon  a  corpora- 
tion or  continuing  body,'  as  pointed  out  in  Unit- 
ed States  V.  Buttcrworth,  169  U.  S.  600,  603 
[18  Sup.  Ct  441,  442  (42  L.  Ed.  873)]  distin- 
guishing Commissioner  v.  Sellew,  99  U.  S.  624 
[26  L.  Ed.  333].  and  Thompson  v.  United  States, 
103  U.  S.  480  [26  L.  Ed.  621].  The  only  ground 
for  making  McCheaney  a  defendant  is  to  enjoin 
him  personaUv  from  doing  something  which  he 
may  not  lawfully  do,  and  to  require  him  per- 
sonally to  do  another  thing  which  it  is  claimed 
is  his  legal  duty  to  do  as  an  administrative  act 
requiring  no  discretion.  If  he  disobey  the  man- 
date or  injunction  of  the  court,  he  personally 
would  be  in  contempt  He  only  can  oe  righdy 
made  to  bear  the  costs  of  this  proceeding  if  the 
complainnnt  should  succeed,  and  he  only  could 
be  compelled  to  obey  the  decree  of  the  court 
As  his  official  authority  has  terminated,  the 
case,  so  far  as  it  seeks  to  accomplish  the  object 
of  the  bill,  is  at  an  end;  there  being  no  stat- 
ute providing  for  the  substitution  of  McChes- 
ney's  successor  in  a  suit  of  this  character.  The 
case  is  governed  by  United  States  v.  BontwcU, 
17  WaU.  604  [21  L.  Ed.  721] ;  United  States 
V.  Butterworth,  169  U.  S.  600  [18  Sup.  Ct  441, 
42  L.  Ed.  873] ;  and  Caledonian  Coal  Co.  v. 
Baker,  196  U.  S.  432,  441  [25  Sup.  Ot  376, 
49  L.  Ed.  540]." 

It  appears  that  no  actual  relief  can  now  be 
granted  by  a  review  of  the  judgment  ap- 
pealed from. 

The  motion  to  dismiss  is  therefore  well 
taken,  and  should  be  sustained. 

PER  CURIAM.    Adopted  in  whole. 


LINAM  et  al.  v.  BECK.    (No.  6523.) 
(Supreme  Court  of  Oklahoma.     Oct  12,  1916.) 

(SyllabuM  hy  the  Court.) 
1.  Indians  iS=»13  —  Conveyance  of  Am.ot- 

MENT— VAUDITT— MlNOBUT    o»    Gbantor— 

Enroixmsnt  Kecobos. 

Where  an  action  is  brought  to  remove  cloud 
from  and  to  recover  lands  allotted  to  an  Indian, 
predicated  upon  a  conveyance  executed  by  such 
allottee  on  September  6,  1911,  and  the  enroll- 
ment records  of  the  Five  Civilized  Tribes  intro- 
duced In  evidence  show  that  the  allottee  was  en- 
rolled as  of  September  20,  1900,  at  which  time 
be  was  ten  years  of  age,  September  20th,  the 
date  of  enrollment,  would  be  regarded  as  his 
birthday,  and  hence  he  was  a  minor  on  Septem- 
ber 6,  1911.  Consequently,  said  deed  executed 
by  him  Septenjber  «,  1911,  was  void,  and  the 
court  committed  reversible  error  in  overruling 
defendants'  demurrer  to  the  evidence. 

[Ed.    Note.— For    other    cases,    see    Indians, 
Cent  Dig.  i  30;   Dec  Dig.  iS=>13.] 
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2.  Bjkctmkkt  «=»9— RecovERT  bt  PLAiNnrr 

— TrrtB. 

In  ejectment  the  plaintiff  mast  recover  on 
the  strength  of  his  own  title,  and  not  upon  the 
defects  in  the  title  of  his  adversary. 

[Ed.  Note.— For  other  cases,  see  BSjectment, 
Cent.  Dig.  {{  16-28 ;  Deo.  Dig.  «=>9.] 

Commissionera'  Opinion,  Division  Na  1. 
Error  from  District  Court,  Delaware  Coun- 
ty ;    John  H.  Pltchf ord,  Judge. 

Action  by  Weatherford  Beck  against  T.  W. 
Unam  and  another.  Judgment  for  plaintiff, 
and  defendants  bring  error.  Reversed  and 
remanded,  with  directions. 

This  is  an  action  to  remove  doud  from 
title  to  and  recover  possession  of  certain 
lands  described  In  the  petition  in  tliis  cause, 
brought  by  defendant  in  error  against  plain- 
tiffs in  error.  For  convenience,  the  parties 
win  hereafter  be  referred  to  as  they  appear- 
ed <»i  the  docket  of  the  trial  court 

The  -uncontradicted  evidence  shows  that 
the  lands  in  controversy  were  allotted  to  Al- 
bert Beck,  a  Cherokee  Indian  of  one-quarter 
blood,  roll  No.  23844 ;  that  on  the  eth  day  of 
Septonber,  1911,  said  allottee  conveyed  by 
warranty  deed  the  lands  In  controversy  to 
plaintiff.  Plaintiff  introduced  in  evidoice  the 
enrollment  records  of  the  Five  Civilized 
Tribes  as  to  the  age  of  said  allottee,  from 
which  It  appears  that  said  allottee  was  en- 
rolled on  the  20th  day  of  September,  1900, 
at  which  time  be  was  ten  years  of  age.  At 
the  close  of  the  evidence  of  plaintiff  defend- 
ants demurred  thereto,  which  demurrer  was 
overruled.  Defendants  elected  to  stand  upon 
said  demurrer,  and  Judgment  was  rendered  In 
favor  of  plaintiff  for  the  lands  sued  for,  re- 
moving the  averred  clouds  thereon  as  prayed. 
From  said  Judgment  this  appeal  is  prose- 
cnted. 

Marshall  &  Stivers,  of  Jay,  for  plaintiffs 
In  error.  Riddle  &  Bennett  and  Charles  B. 
Mitchell,  all  of  Tlnita,  for  defendant  in  er- 
ror. 

COLUER,  C.  (after  stating  the  facts  as 
above).  [1]  The  vital  question  Involved  In 
this  case  is  the  age  of  the  grantor  at  the  time 
he  executed  the  deed  to  plaintiff  conveying 
the  lands  in  controversy.  The  evidence 
rijowB  that  the  deed  was  executed  by  said 
allottee  subsequent  to  the  passage  of  Act 
Cong.  BCay  27, 1908,  c.  199,  35  Stat  812.  The 
enrollment  records  of  the  Five  ClviUzed 
Tribes,  which  are  conclusive  as  to  the  age  of 
said  allottee,  were  introduced  In  evidence, 
and  show  that  said  allottee  was  enrolled  Sep- 
tember 20,  1900,  at  which  time  he  was  10 
years  of  age.  Cornelias  v.  Xarborongh,  144 
Pac.  1030;  Duncan  v.  Byars  et  al.,  144  Paa 
1063;  Scott  V.  Brakel  et  al.,  43  Okl.  655,  143 
Paa  610;  Campbell  v.  McSpadden,  143  Paa 
1138;  Cb&TleB  v.  Thomburgh,  144  Pac.  1033; 
PhilUps  ▼.  Byrd,  43  Okl.  556,  148  Pac.  684. 
Therefore  said  allottee  was  not  21  years  of 


age  until  September  20,  1911,  and  the  deed 
executed  by  him  September  6,  1911,  to  plain- 
tiff herein  was  void.  Jackson  v.  Lair,  150 
Pac.  162;  Reid  v.  Taylor,  48  Okl.  816,  144 
Pac.  589. 

[2]  It  is  a  rule  of  law,  too  well  settled 
to  require  citation  of  authorities,  that  plain- 
tiff in  ejectment  must  recover  upon  the 
strength  of  his  own  title,  and  not  upon  the 
defects  in  the  title  of  his  adversary.  It  was 
incumbent  upon  plaintiff  to  show  his  title 
to  said  lands;  and,  falling  in  this,  his  ac- 
tion was  vrithout  merit,  and  the  court  com- 
mitted reversible  error  in  overruling  defend- 
ants' demurrer  to  the  evidence. 

For  the  error  pointed  out,  this  cause 
should  be  reversed  and  remanded,  with  in- 
structions to  dismiss  the  action. 

PER  CURIAM-    Adopted  In  whole. 


MIULBR  V.  MARKLEY.    (No.  6966.) 
(Supreme  Conrt  of  Oklahoma.    Oct  12,  1915.) 

(Sylldbui  hy  the  Court.) 

1.  Appeal  and  £>bbob  ^=3544— Pbesentatiow 
FOB  Review— Dismissal. 

Where  the  only  errors  alleged  are  in  over- 
ruling the  motion  for  a  new  trial  and  in  sustain- 
ing tiie  demurrer  of  the  defendant  to  the  evi- 
dence of  the  plaintiff,  this  court  will  not  consider 
the  same  upon  a  transcript  of  the  record  and  in 
the  absence  of  a  case-made. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  2412-2415,  2417-2420, 
2422-2426,  2428,  2478,  2470;  Dec.  Dig.  «=> 
544.] 

2.  Appeal  and  Ebbob  ®=»511— Presentation 
roB  Review — Case-Made. 

When  a  record  attached  to  a  petition  in  er- 
ror filed  in  this  court  fails  to  show  that  It  was 
certified  to  by  the  trial  judge,  that  it  was  not 
served  upon  the  opposing  attorneys,  and  that  the 
same  has  been  filed  of  record  in  the  trial  court, 
the  record  is  a  nullity  as  a  case-made,  and  will 
not  be  considered  in  this  court 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  Ii  2319-2321 ;  Dec  Dig.  <S=» 
511.] 

Error  from  County  Court,  Wagoner 
County. 

Action  by  James  Miller  against  W.  H.  R. 
Markley.  Judgment  for  defendant,  and 
plaintlfl  brings  error.     Dismissed. 

Thomas  &  Thomas,  of  Wagoner,  for  plain- 
tiff In  error.  W.  O.  Klttenhouse,  of  Wagon- 
er, for  defendant  In  error. 

BROWN,  J.  The  plaintiff  in  error,  who 
was  plaintiff  below,  sued  the  defendant  in 
error  for  damages.  Defendant  in  error  de- 
murred to  the  evidence  of  plaintiff  In  error, 
which  was  sustained  by  the  trial  court,  and 
Judgment  rendered  for  defendant  Plaintiff 
brings  error.    Dismissed. 

The  assignments  set  out  In  the  petition  In 
error  are  that  the  court  erred  in  overruling 
the  motion  for  a  new  trial  and  in  sustaining 
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the  demnrrer  to  plalntlfPs  evidence  at  the 
trial.  The  defendant  In  error  moves  to  dls- 
mlsa,  on  the  ground  that  the  proceeding  in 
error  purports  to  be  based  upon  a  transcript 
of  the  record  of  the  trial  court,  ^nie  motion 
to  dismiss  was  served  upon  attorneys  for 
plaintiff  in  error,  the  9th  day  of  August, 
1915,  but  they  have  filed  no  response  thereto. 

[1, 2]  The  proposition  urged  by  the  defend- 
ant in  error  Is  well  settled  in  this  state. 
In  a  proceeding  her^n  which  is  based  upon 
a  transcript  of  the  record  of  the  court  below, 
where  the  cmly  errors  complained  of  are  er- 
rors in  overruling  a  motion  for  a  new  trial 
and  error  in  sustaining  a  demurrer  to  the 
evidence,  such  alleged  errors  will  not  be  con- 
sidered by  this  court  In  the  absence  of  a  case- 
made  containing  all  the  evidence  in  the  trial 
court  In  this  case  it  does  not  appear  the 
purported  case-made  attached  to  the  petition 
in  error  was  ever  served  upon  the  defendant 
in  error,  or  that  it  was  ever  signed  and  set- 
tled by  the  trial  Judge,  or  filed  in  the  court 
below. 

In  the  case  of  Vannier  v.  Fraternal  Aid 
Association,  40  CM.  732,  140  Pac.  1021,  this 
court  held: 

"Where  the  only  errors  assigned  In  the  petition 
in  error  are  'that  said  court  erred  in  overruling 
plaintiff  in  error's  motion  for  new  trial,'  and 
'that  said  court  erred  in  sustaining  defendant  in 
error's  demurrer  to  plaintiff  In  error's  evidence,' 
held,  no  assignment  of  error  is  raised  which 
may  be  considered  on  transcript  without  bill  of 
exceptioDg  or  case-made." 

There  is  an  unbroken  line  of  decisions  hy 
this  court  to  the  same  eftect,  but  which  we 
do  not  deem  necessary  to  cite. 

For  the  reasons  stated  above,  the  appeal 
will  be  dismissed. 


In  pe  IMPUNNUBBBB'S  B^STATB. 

(No.  4749.) 

(Supreme  Court  of  Oklahoma.    Oct  12,  1916.) 

(Syllalut  hy  the  Court.} 

Wills     «=5»281— Contest— Petition— Requi- 
sites. 

In  a  proceeding  to  contest  the  validity  of  a 
will,  after  the  same  has  been  admitted  to  pro- 
bate, instituted  in  the  county  court  pursuant  to 
section  6219,  Rev.  Laws  1910,  by  "any  person  in- 
terested therein,"  upon  any  of  the  grounds  of 
contest  provided  by  section  6210,  Kev.  Laws 
1010,  it  is  mandatory  upon  such  person  to  "file 
in  the  court  in  which  the  will  was  proved  a 
sworn  petition  in  writing  containing  his  allega- 
tions, tnnt  evidence  discovered  since  the  probate 
of  the  will,  the  material  facts  of  which  must 
be  set  forth,"  shows  the  existence  of  the  statu- 
tory groimd  or  grounds  for  contest  relied  upon 
to  avoid  the  deed. 

[Ed.  Note.— B\>r  other  cases,  see  WUla,  Cent 
Dig.  I  639 ;  Dec.  Dig.  «=>281.] 

Error  from  District  Court,  Carter  Coon^; 
S.  H.  Russell,  Judge. 

Proceeding  by  Bmlly  Wilson  and  another 
to  contest  the  will  of  Mingo  Impunnubbee, 
deceased,  John  O.  Gillard  executw.    A  judg- 


ment of  the  county  court  revoking  probate  of 
the  will  was  reversed  on  appeal  to  the  dis- 
trict court,  and  contestants  bring  error.  Dis- 
missed and  remanded,  with  directions. 

Slgler  &  Howard,  of  Ardmore,  and  C.  Har- 
dy, of  Tishomingo,  for  plaintUfs  in  error.  T. 
L.  Wright  and  W.  P.  Davis,  both  of  Ardmore, 
for  defendant  In  error. 

ElANE,  C  J.  This  was  a  proceeding  in- 
stituted by  E}mily  Wilson  and  Richmond  Pe- 
ter, to  contest  the  will  of  their  deceased  fa- 
ther and  grandfather,  respectively,  after  the 
same  had  been  admitted  to  probata  The 
proceeding  was  instituted  in  the  county  court 
of  Carter  county,  which,  upon  hearing,  re- 
voked the  probate  of  the  will  and  set  the 
same  aside.  Upon  appeal  to  the  district 
court,  the  Judgment  of  the  county  court  was 
reversed  and  Judgment  sustaining  the  will 
entered,  whereupon  the  contestants  institut- 
ed this  proceeding  In  error  for  the  purpose  of 
reviewing  the  action  of  the  district  court.  . 

In  our  Judgment,  the  petition  filed  by  the 
contestants  does  not  state  facts  sufficient  to 
confer  Jurisdiction  upon  either  the  county  or 
district  courts  to  entertain  a  contest  to  deter- 
mine the  validity  of  a  will,  after  the  same  has 
been  admitted  to  probate.  Our  statutes  pro- 
vide two  methods  before  the  county  court  for 
contesting  a  vrtll.  Section  6207,  Rev.'  Laws 
1910,  provides  for  contest  prior  to  probate,  and 
section  6219  provides  for  contest  after  pro- 
bate. The  grounds  for  contesting  a  will  un- 
der both  sections  are  identical,  except  that 
in  the  latter  case  there  is  aet  forth  an  addi- 
tional ground,  to  wit: 

"That  a  will  of  a  later  date  than  the  one  prov- 
ed by  the  decedent  revoking  or  changing  the 
former  will  has  been  discovered." 

The  latter  section,  pursuant  to  whldi  this 
contest  proceeding  was  Instituted  (section 
6219),  reads  as  follows: 

"When  a  will  has  been  admitted  to  probate, 
any  person  interested  therein  may  at  any  time 
within  one  year  after  such  probate,  contest  the 
same  or  the  validity  of  the  wilL  For  that  pur- 
pose he  must  file  in  the  court  in  which  the  will 
was  proved  a  sworn  petition  in  writing  contain- 
ing Ills  allegations,  that  evidence  discovered  since 
the  probate  of  the  will,  the  material  facts  of 
which  must  be  set  forth,  shows: 

"First.  That  a  will  of  a  later  date  than  the  one 
proved  by  the  decedent,  revoking  or  changing  the 
former  will,  has  been  discovered,  and  is  offered ; 
or. 

'Second.  That  some  jurisdictional  fact  was 
wanting  in  the  former  probate ;  or, 

"Third.  That  the  testator  was  not  competent, 
free  from  duress,  menace,  fraud,  or  undue  in- 
fluence when  the  will  allowed  was  made ;    or, 

"Fourth.  That  the  former  will  was  not  duly 
executed  and  attested." 

The  petition  of  Emily  WUson,  which  is 
substantially  the  same  as  the  petition  of  the 
other  contestant,  merely  shows  that  on  a  cer- 
tain day  the  will  of  the  decedent  was  admit- 
ted to  probate;  that  said  contestant  is  tlie 
only  child  and  only  heir  of  said  decedent,  and 
aa  such,  entitled  to  Inherit  his  entire  estate. 
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Thai  tcilowB  all  the  statntory  Kronnds  for 
contesting  a  will  after  It  has  been  admitted 
to  probate,  except  the  first,  and  the  prayer^- 
"that  the  probate  of  said  alleged  last  wlU  and 
testament  of  said  Mingo  Impunnubbee  be  get 
aside  and  revoked." 

Whilst  this  petition  Is  verified  by  the  oon- 
testant,  there  is  no  efFort  to  comply  with  the 
part  of  the  statute  which  provides  that  the 
contestant  "most  file  in  the  court  In  whldi 
the  wUl  was  proved  a  sworn  petition  In  writ- 
ing containing  his  allegations,  that  evidence 
discovered  since  the  probate  of  the  will,  the 
material  fitcts  of  which  mnst  be  set  forth," 
shows  any  of  the  grounds  of  the  contestant 
were  not  known,  at  the  time  the  wUl  was 
ottered  for  probate.  Wtillst  practically  all 
the  grounds  for  contesting  a  will  after  It  has 
been  admitted  to  probate  are  set  out  in  the 
petition  substantially  as  they  appear  in  the 
statute,  the  spedflc  ground  relied  upon  to 
avoid  the  deed  is  the  fourth,  that  the  wUl 
was  not  duly  executed  and  attested.  This  is 
also  one  of  the  grounds  for  contesting  a  will 
before  probate,  and  a  question  which  must  be 
Judicially  determined  by  the  courts  before 
probate,  even  if  no  person  appear  to  contest 
the  vaUdlty  of  the  wlU.  Sections  0208-0210, 
Her.  Laws  1910. 

In  Homer  et  aL  t.  McCurtain,  40  OkL  406, 
138  Paa  807,  it  was  held  that  whether  a  will 
is  acknowledged  before  or  ai^roved  by  a 
Judge  of  the  United  States  Court  for  the 
Indian  Territory,  or  a  United  States  com- 
missioner, or  a  Judge  ot  a  county  court  of 
the  state  of  Oklahoma,  involves  the  question 
of  due  execution  and  attestation,  and  where 
it  has  been  passed  upon  in  a  contest  institut- 
ed In  the  county  court  prior  to  probate,  it 
could  not  be  tried  again  in  a  collateral  attack 
upon  the  wilL  Applying  the  same  reasoning 
to  the  case  at  bar,  It  would  seem  to  follow 
that,  as  the  question  of  due  execution  and  at- 
testation ot  the  will  was  one  ot  the  questions 
necessarily  involved  in  a  former  proceeding. 
It  must  be  assumed  that  tlie  county  court 
passed  upon  it  correctly.  Ordinarily,  in  rea- 
8<m  the  only  circumstance  that  would  war- 
rant the  same  prc^posltion  being  twice  pre- 
sented to  the  same  tribunal  In  distinct  pro- 
ceedings would  be  a  showing  that  formerly  It 
was  not  decided  right  Obviously,  this  was 
the  consideration  which  moved  the  Legisla- 
ture to  require  su<^  a  showtng  in  proceedings 
of  this  nature.  It  certainly  was  not  contem- 
plated that  the  question  herein  could  be  tried 
twice  l>efore  the  same  tribunal,  once  In  a  con- 
test before  probate,  and  again  in  a  contest 
after  the  will  had  been  admitted  to  probate, 
without  some  showing  that  some  change  in 
the  surrounding  circumstances  had  taken 
place  in  the  meantime  which  renders  such  re- 
examination necessary. 

For  the  reason  stated,  this  proceeding  is 
dismissed  and  remanded,  with  directions  to 
proceed  in  conformity  with  the  views  herein 
expressed.    All  thn  Justices  concur. 


DAND  V.  BENNETT.     (No.  5427.) 
(Supreme  Court  of  Oklahoma.    Oct  12,  1915.) 

(Byllabut  by  the  Court.) 

1.  Appbai,  and  Ebrob  ^=3204— Presentation 
Below— Admission  of  Evidence. 

Whether  or  not  the  court  erred  in  the  ad- 
mission of  testimony  will  not  be  considered, 
when  there  is  no  objection  made  to  its  intro- 
duction. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig,  ||  1149,  125S-1272,  1274- 
1278,  12S0,  1569;    Dec.  Dig.  «=>204.] 

2.  Tbial  ®=»105  —  Incompetent  Evidence — 
Failure  to  Object— Peobative  Effect. 

Incompetent  testimony,  if  relevant  to  the 
issue,  is  sufficient  to  sustau  a  verdict,  if  admit- 
ted without  objection. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  gS  260-266;  Dec.  Dig.  <S=s»105;  Evidence, 
Cent  Wg.  {  2485.] 

3.  Appkal  and  Ebbob  <t=9ll70  — •  Habmless 
Ebbob--Delibebations  op  Jubt. 

While  it  is  error  to  allow  the  pleadings  to 
be  taken  to  the  jury  room  by  the  jury  while  con- 
sidering their  verdict  without  the  consent  of  the 
parties,  yet  if  the  record  is  otherwise  free  from 
error  and  the  court  is  satisfied  that  the  verdict 
is  not  excessive,  the  judgment  wHI  not  be  re- 
versed for  this  cause  alone. 

[Ed.  Note. — For  other  coses,  see  Appeal  and 
Error,  Cent  Di?.  §j!  4032.  4066,  4075,  4098, 
4101,   4464,  4540-4545;    Dec.  Dig.  «=»1170.] 

4.  Trial  €=>307— Misconduct  of  CotTNSEL— 
Jubt. 

It  is  highly  Improper  for  counsel  to  hand 
any  papers  relating  to  the  case  to  the  jury  to  be 
taken  by  them  to  their  room  while  considering 
their  verdict,  and  such  practice  is  severely  con- 
demned. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  §{  732-737;    Dec.  Dig.  «=9307.] 

Commissioners'  Opinion,  Division  No.  2. 
Error  to  County  Court,  Bryan  County ;  Jesse 
Hamilton,  Judge. 

Action  by  Ed  S.  Bennett  against  Sam 
Dane.  Judgment  for  plaintift,  and  defendant 
brings  error.    Affirmed. 

This  action  was  begun  in  the  court  of  a 
justice  of  the  peace  for  Bryan  county,  and 
taken  by  appeal  to  the  county  court  The 
cause  of  action  was  to  recover  $116.30,  due 
on  an  open  account  for  the  repair  of  an 
automobile,  and  the  plaintiff  attached  an 
itemized  statement  of  the  account  to  his  bill 
of  particulars,  but  it  was  not  verified.  Dur- 
ing the  trial  the  plalntiif  testified: 

"Q.  Now  this  account  you  have  attached  to 
your  petition,  I  will  get  you' to  state  to  the  court 
in  what  particulars,  if  any,  if  any  of  the  items 
were  erroneous  or  correct  A.  There  is  not  a 
tiling  in  it  that  is  not  correct  and  due  me.  Q. 
So  far  as  you  know  at  this  time?    A.  Yes,  sir." 

This  evidence  was  not  objected  to.  There 
was  a  verdict  for  the  plaintiff  below  for 
$75.80  and  Judgmenti  rendered  thereon  in 
favor  of  the  plaintiff.  In  the  motion  for  a 
new  trial,  one  of  the  grounds  set  up  is  mis- 
conduct of  the  Jury  or  the  prevailing  party, 
and  in  support  of  the  motion  an  affidavit  was 
filed,  stating  that.  Immediately  on  the  con- 
clusion of  the  trial,  and  without  the  linowl- 
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edge  of  the  defendant  or  of  tbe  court,  plain- 
tiff's counsel,  by  some  means  unknown  to 
tbe  defendant,  placed  tbe  bill  of  partica- 
lars  and  tbe  unverified  account  attached 
thereto  in  the  hands  of  the  Jury,  and  the 
Jury  considered  the  same  In  arriving  at  their 
verdict,  and  were  Influenced  thereby.  No 
counter  affidavit  was  filed,  but  no  request 
was  made  of  the  trial  court  to  find  the  truth 
of  this  matter.  The  trial  court  overruled 
the  motion  for  a  new  trial,  and  the  defend- 
ant brings  the  case  to  this  court  by  petition 
in  error  and  case-made,  and  says  In  bis 
brief: 

"Plaintiff  relies  upon  the  fallowing  errors 
for  a  reversal:  Tbe  court  erred  in  overruling  the 
defendant's  moQon  for  a  new  triaL  The  court 
erred  in  admitting  improper  testimony  over  tbe 
objection  of  the  defendant.  The  court  erred 
in  that  tlie  judgment  rendered  is  not  sustained 
by  tbe  evidence  and  is  contrary  to  the  law." 

W.  H.  Ritchey,  of  Durant,  for  plaintiff  in 
error.  Kyle  &  Newman,  of  Dorant,  for  de- 
fendant in  error. 

DEVESREtJX,  O.  (after  stating  the  facts 
as  above).  In  tbe  brief  on  behalf  of  the 
plaintiff  in  error,  tjhese  assignments  of  error 
are  not  separately  discussed,  but  we  gather 
from  it  that  two  grounds  are  nrged  for  a 
reversal  of  the  Judgment:  First.  Becanse 
there  was  no  evidence  of  the  correctness  of 
the  account,  or  of  the  amount  due  the  plain- 
tiff ;  and  second,  tliat  it  was  prejudicial  er- 
ror to  allow  the  Jury  to  take  the  bill  of  par- 
ticulars, and  itemized  account  attached  there- 
to, to  the  Jury  room. 

[1,  2]  As  to  the  first  ground.  The  plain- 
tiff testified  positively  that  there  was  not  a 
thing  in  the  account  attached  to.  the  bill  of 
particulars  that  was  not  correct  and  due 
him,  and  no  objection  was  made  to  this  evi- 
dence. If  this  evidence  was  believed  by  the 
Jury,  it  proved  the  plaintiff's  case,  but  la 
the  brief  it  said  that  this  was  only  a  con- 
clusion of  the  witness,  and  therefore  was  no 
evidence  of  the  correctness  of  the  account 
If  a  timely  objection  had  been  made  to  the 
introduction  of  this  evidence  if  admitted,  an 
exception  to  the  ruling  of  the  court  would 
have  saved  the  question,  but  no  objection 
was  made.  In  Wtnans  v.  Hare,  148  Pac. 
1052,  not  yet  officially  reported,  it  is  held: 

"Plaintiffg  assign  as  error,  the  admitting  of 
certain  exliibits  in  evidence,  but  the  record 
shows  that  no  exceptions  were  taken  to  the  ruling 
of  the  court  in  admitting  this  evidence,  and  this 
court  cannot  therefore  consider  this  assign- 
ment" 

In  Eichoff  y.  Russell,  149  Pac.  146,  not  yet 
officially  reported,  it  is  held: 

"Whether  the  court  erred  in  the  admission  of 
testimony  will  not  be  considered,  where  no  ob- 
jections are  made  to  the  introduction  of  the  tes- 
timony when  offered." 

In  Reaves  v.  Reaves,  15  Okl.  240,  82  Pac 
4t)0,  2  L.  R.  A.  (N.  S.)  353,  the  question  at 
issue  was  whether  the  witness,  who  was 
also  a  party  t»  the  action,  bad  been  the  com- 


mon-law wife  of  one  H.  H.  Reaves,  deceased, 
and  she  was  asked: 

"I  will  ask  you  to  state  what  eadi  party  said 
at  that  time  with  reference  to  the  matter,  Mrs. 
Reaves,  what  was  said  by  him,  and  what  was 
said  by  you.  A.  Well,  Mr.  Reaves  told  me  he 
wanted  me  to  live  with  him,  to  take  care  of  him 
and  be  his  wife." 

The  court  say: 

"Now,  so  far  as  the  record  shows,  no  objection 
was  made  to  this  question  or  answer  when  given. 
It  is  true  that  at  the  close  of  the  examination  of 
Mrs.  Reaves,  the  counsel  for  plaintiff  in  error 
'moved  to  strike  out  from  this  testimony  that 
portion  of  the  testimony  of  the  witness  which 
puts  words  concerning  this  contract  into  the 
mouth  of  H.  H.  Reaves,  under  the  ordinary  rule 
that  Mr.  Reaves  is  deceased.'  Now  this  motion 
was  not  based  upon  any  objection  made  durins 
the  taking  of  the  testimony,  and  it  seems  to  us 
not  enough  to  save  the  point  attempted  to  be 
saved  by  this  assignment  of  wror." 

In  that  case  the  evidence  was  clearly  in- 
admissible, and  as  clearly  had  an  Important 
bearing  on  the  issue  being  tried,  but  as  no 
exception  was  properly  saved  to  It  it  was 
held  that  the  action  of  the  trial  court  in 
admitting  it  could  not  be  reviewed. 

The  case  of  Kosenberg  v.  Hartshorn,  SO 
Okl.  417,  120  Pac.  956,  cited  by  plaintiff  in 
error,  is  not  in  point,  for  in  that  case  proper 
exceptions  were  saved  to  the  introduction  of 
the  evidence.  We  are  therefore  of  the  opin- 
ion that  this  assignment  of  error  cannot 
avail  the  plaintiff  in  error. 

[3,4]  Tbe  next  question  presented  is  that 
immediately  at  the  conclusion  of  the  trial, 
and  without  the  knowledge  of  the  defend- 
ant or  Ids  counsel,  and  without  the  ctmsent 
or  permission  of  the  court  plaintiff's  coun- 
sel, by  some  means  unknown  to  the  defend- 
ant, or  his  counsel,  placed  the  bill  of  par- 
ticulars, and  the  unverified  account  attached 
thereto,  in  the  hands  of  the  Jury,  and  that 
they  were  considered  by  the  Jury  in  arriv- 
ing at  their  verdict  and  were  materially  in- 
fluenced thereby.  The  affidavit  In  support 
of  the  motion  for  a  new  trial  set  these  mat- 
ters out,  and  as  it  was  not  contradicted,  it 
will  l>e  taken  as  true.  Bush  v.  ^tna  Build- 
ing &  Loan  Ass'n,  151  Paa  850  (No.  6795)  de- 
cided September  14,  1915,  and  not  yet  offi- 
cially reported.  It  was  certainly  highly  im- 
proper for  counsel  to  give  any  papers  or  oth- 
er things  to  the  Jury  without  the  knowledge 
and  consent  of  the  court,  and  such  practice 
cannot  be  too  severely  condemned,  but  un- 
der the  facts  as  they  appear  in  this  record, 
can  we  award  a  new  trial,  and  thus  punish 
the  client  for  the  wrongful  act  of  counsel? 
The  amount  claimed  by  the  plaintiff  was 
$116.30,  and  the  verdict  was  for  175.80.  The 
evidence  of  the  plaintiff,  if  believed,  fully 
warranted  the  verdict,  and  it  is  plain  that 
the  Jury  did  believe  it  In  Independent  Coit- 
ton  OU  Ck).  V.  Beacham,  31  Okl.  384,  120  Pac. 
0C9,  it  is  said: 

"It  may  be,  however,  that  the  jury  was  preju- 
dicially influenced  against  the  defendant  by  be- 
ing permitted  to  take  with  them  to  the  jury  room 
for  their  consideration  the  second  amended  peti- 
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tion,  answer,  and  reply,  on  which  the  case  was 
tried.  This  often  has  been  held  to  be  error 
(citing  cases).  The  pleadings,  and  particularly 
the  petition,  always  set  out  the  details  of  the 
injury  with  a  harrowing  particularity  which  is 
seldom  entirely  supported  by  the  evidence,  and 
the  jnry  may  onconscioasly  have  been  misled 
by  the  statements  contained  in  the  pleadings, 
instead  of  confining  their  deliberations  to  the 
evidence,  as  was  thar  duty.  With  a  verdict  that 
satisfied  the  jndgment  of  the  court,  and  a  record 
otherwise  free  i^m  error,  we  would  be  loath  to 
set  aside  the  verdict  upon  the  last  ground,  and 
will  not  do  so  if  the  plaintiff,  within  16  days  aft- 
er the  mandate  is  handed  down,  files  a  remit- 
titur for  all  in  excess  of  $10,000." 

In  that  case  the  complaint  was  that  the 
amonnt  of  damages  allowed  was  ezceeslve, 
and  it  is  in  that  connection  that  the  court 
beld  It  was  error  to  allow  the  pleadings  to 
be  taken  to  the  Jary  room.  In  the  case  at 
t>ar,  however,  the  verdict  was  not  excessive. 
If  the  Jury  believed  the  plaintiff,  and,  in  our 
oplnlop,  the  record  is  otherwise  free  from 
error,  and  tbe  verdict  satisfies  the  Judgment 
of  this  court.  We  cannot  therefore  hold  that 
this  was  not  prejudicial  error  requiring  us  to 
reverse  the  Judgment    Rev.  L.  1910,  |  6005. 

We  therefore  recommend  that  the  Judg- 
ment be  affirmed. 

PBOt  OURIAM.    Adopted  In  wholei, 


GREENIiESS  et  aL  ▼.  BBGKETT. 

(No.  7379.) 

(Supreme  Court  of  Oklahoma.    Oct  12,  1915.) 

(Syttaliu  hy  the  Court.) 
Appkai,  aitd  Ebbob  «s>78d— Fbivolous  Af- 

FBAI>-Dl8VIB8AL. 

Where,  upon  an  examination  of  the  record, 
petition  in  ejnror,  and  the  motion  to  dismiss,  it 
appears  that  the  appeal  is  manifestly  frivolons 
and  without  merit  the  appeal  will  be  dismissed. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Kg.  8  8128 ;  Dec  Dig.  <8=>786.] 

Brnnr  firom  District  Court,  Stephens  Coun- 
ty;  Frank  M.  Bailey,  Judge. 

Action  by  T.  U.  Beckett  against  X  B. 
Greenless  and  another,  copartners  doing  busi- 
ness as  Greenless  Brothers.  Judgment  for 
plaintiff,  and  defendants  bring  oror.  Dis- 
missed. 

Womack  ft  Brown,  of  Duncan,  for  plain- 
tiffs In  error.  Bond  Sc.  SandUn,  of  Duncan, 
and  HcLaury  &  Hopps,  of  Oklahoma  City, 
Cor  defendant  in  enor. 

HABDY,  J.  On  December  10, 1913,  defend- 
ant in  error  filed  suit  In  the  district  court  of 
St^hens  county,  against  plaintiffs  in  error, 
for  a  balance  due  on  contract  for  drilling  a 
welL  The  petition  set  up  the  contract  for 
drilling,  its  partial  performance  by  defend- 
ant in  error.  Its  alteration  at  the  b^est  of 
plaintiffs  In  error,  and  the  compliance  of  de- 
fendant In  error  to  the  altered  contract,  and 
prayed  ft>r  Jndgment  for  balance  due  there- 
on.   On  the  13th  day  of  April,  1914,  plain- 


tiffs in  error  filed  their  answer.  In  which  is 
admitted  the  contract,  its  partial  perform- 
ance, and  its  alteration,  but  allege  negllgenc<> 
in  the  performance  of  the  altered  contract, 
and  pray  Judgment  against  defendant  in  er- 
ror in  the  sum  of  $2,000  as  a  counterclaim. 
To  this  answer  reply  in  the  form  of  general 
denial  was  filed  by  defendant  In  error,  on 
the  12th  day  of  November,  1914,  and  upon 
the  issues  thus  made  the  case  went  to  trial 
on  tile  same  day,  November  12,  1914,  to  a 
Jury,  wlilch  resulted  in  a  Judgment  for  de- 
fendant in  error  as  prayed  in  his  petition. 
Plaintiffs  in  error  filed  motion  for  new 
trial,  which  was  overruled  on  the  26th  day  of 
November,  1014,  and  the  cause  was  brought 
here  for  review. 

Defendant  in  error  files  motion  to  dismiss 
appeal  for  the  reason  that  same  Is  friv- 
olous, and  no  response  has  been  filed  there- 
to. The  petition  in  error  alleges  that  the 
trial  court  erred  in  overruling  motion  for 
new  trial,  in  Instructing  a  verdict  against 
plaintiffs  in  error,  and  in  the  admission  and 
rejecting  of  evidence  at  the  trial.  An  ex- 
amination of  the  record  in  this  case  shows 
that  the  evidence  of  plaintiff  below  was  un- 
disputed, and  the  defendants  offered  no  evl- 
drace  whatever  to  sustain  the  allegations 
set  up  in  their  answer  and  cross-petlticHi,  and 
to  controvert  that  offered  by  plaintiff.  The 
moticm  to  dismiss  must  be  sustained,  for  the 
reason  that  the  appeal  is  frivolous. 

In  Skirvin  v.  Goldstein  et  al.,  40  Old.  316, 
187  Pac.  1177,  the  court  said: 

"This  court  has  the  inherent  power  to  dis- 
miss an  appeal  which  is  manifestly  frivolous." 
Kirkland  v.  Trezevant  et  al.,  38  Okl.  445,  134 
Pac  1108 ;  Myers  v.  Hunt,  145  Pac.  328 ;  Dean 
V.  Storm,  148  Pac  782;  HoUister  v.  Kory,  1^ 
PacU3«. 

Upon  authority  of  the  above  eases,  the  ap- 
peal is  dismissed.    All  the  Justices  concur. 


liABIMORB  HARDWARE  CO.  t.  LOENG- 
BICH.     (No.  5659.) 

(Supreme  Court  of  Oklahoma.     Oct  12,  1915.) 

(Byttabv*  iy  the  Court.) 

1.  Appkal  and  Ebror  ®=»1170  —  Habmuess 
Ekbob  —  Erbobs  Not  ArFBcnno  Substan- 

TIAI.  RlOHTB. 

The  court  in  every  stage  of  action  must  dis- 
regard any  error  or  defect  In  the  pleadings  or 
proceedings  which  does  not  affect  the  substantial 
rights  of  the  adverse  party,  and  no  judgment 
shall  be  reversed  or  affected  by  reason  of  such 
error  or  defect 

[Ed.  Note. — BV>r  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ig  4032,  4066,  4075,  409S, 
4101,  4454,  4540-4545 ;   Dec.  Dig.  (S^llTO.] 

2.  Apfkai.  and  Ebbob  €;5>1(£6  —  HAsmEsa 
Ebbob— Affibmance. 

When  an  error  has  been  committed  upon  the 
trial  of  a  case,  it  is  the  duty  of  this  court,  upon 
an  inspection  of  the  entire  record,  to  determine 
whether  or  not  the  defendant  suffered  any  ma- 
terial injury  from  such  error.     Unless  such  in- 
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Jury  appears,  the  error  wUl  not  be  ground  for 
reversal. 

[EJd.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Die.  II  4028,  4030;  Dec.  Dix.  <8=> 
1026.] 

Commissioners'  Opinion,  Dlvlsioa  No.  4. 
E^rror  from  District  Court,  Oklahinna  Coun- 
ty;  Geo.  W.  Clark,  Judge. 

Action  by  Henrietta  Loengrlch  against  the 
Larimore  Hardware  Company,  a  corporation. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

WllBon  &  Tomerlln  and  B.  B.  Bucliholts, 
all  of  Oklahoma  City,  for  plaintiff  In  error. 
A.  N.  Muuden,  of  Oklahoma  City,  for  defend- 
ant in  error. 

ROBBERTS,  O.  This  case  comes  here 
from  the  district  court  of  Oklahoma  county, 
and  was  brought  by  Henrietta  Loengrich,  de- 
fendant in  error,  against  Larimore  Hard- 
ware Company,  for  personal  injuries  caused 
by  plaintiff  falling  down  an  open  stairway 
running  from  the  ground  floor  into  the  base- 
ment in  defendant's  storeroom.  The  case 
was  tried  to  a  jury,  and  verdict  returned  by 
nine  jurors  in  favor  of  plaintiff  for  $250, 
upon  which  judgment  was  rendered  by  the 
court  Motion  for  new  trial  was  overruled, 
and  defendant  brings  error. 

To  obtain  a  reversal  counsel  for  plaintiff  in 
error  make  three  assignments  as  follows: 

"The  court  erred  In  overmling  the  motion  of 
the  plaintiff  in  error  for  a  new  trial,  to  which 
action  of  the  court  the  plaintiff  in  error  then  and 
there  excepted  and  BtUl  excepts." 

"The  court  erred  in  making  certain  oral  state- 
ments to  the  jury,  in  the  absence  of  the  parties, 
with  reference  to  agreeing  upon  a  verdict" 

"Errors  of  law  occurring  at  the  trial." 

[1,  2]  The  only  assignment  of  error  aixned 
by  counsel  in  their  brief  is  that: 

"The  court  erred  in  making  certain  oral  state- 
ments to  the  jury,  in  the  absence  of  the  parties, 
with  reference  to  agreeing  upon  a  verdict" 

Upon  a  careful  examination  of  the  state- 
ments of  the  court  to  the  jury,  we  find  that 
nothing  was  said  about  the  merits  of  the 
case,  and  the  subject  mentioned  was  with 
reference  to  the  jury  coming  to  some  agree- 
ment upon  a  verdict,  if  possible,  and  these  re- 
marks were  all  made  in  open  court  at  such 
times  as  the  jury  were  brought  into  court 
upon  the  direction  of  the  court  for  tempo- 
rary adjournment,  or  to  ascertain  if  the 
jury  had  agreed,  or  probably  could  agree, 
upon  a  verdict  Probably  more  was  said  by 
the  court  than  was  absolutely  necessary,  and 
possibly  the  exercise  of  the  strictest  ethics 
would  have  limited  the  statements  to  some 
extent;  but  upon  examination  of  the  record 
we  feel  very  sure  that  the  defendant  was  not 
prejudiced  by  the  remarks  of  the  court  in  the 
least.  The  rule  is  well  established  that, 
when  an  error  has  been  committed  upon  tho 
trial  of  a  case.  It  is  the  duty  of  this  court 
upon  an  inspection  of  the  entire  record  to  de- 
termine whether  or  not  the  defendant  suffer- 


ed any  material  Injury  from  such  error.  ITn- 
less  such  injury  appears,  the  error  will  not 
be  ground  for  reversaL 

Our  statutes  provide  that  the  court  must 
disregard  any  error  in  the  proceedings  which 
does  not  affect  the  substantial  rights  of  the 
adverse  party.  We  are  clearly  of  opinion 
tliat  tlie  rights  of  the  defendant  were  in  no 
way  prejudiced  by  the  conduct  of  the  court, 
and  that  the  verdict  of  the  jury  and  judg- 
ment of  the  court  is  fully  sustained  by  the 
evidence. 

The  case  should  be  affirmed. 

PBR  CURIAM.    Adopted  in  whol& 


FT.  SMITH  &  W.  R.  CO.  v.  DIXOU 

(No.  5472.) 

(Supreme  Court  of  Oklahoma.    Oct  12,  1915.) 

(ByUaliu  iy  the  Court.) 

1.  Railboads  4=>441 — Trgspassino  Aitikals 

— NEGLIGEWOE— PBESCMPnON. 

_  In  an  action  against  a  railway  company  for 
killing  trespassing  animals,  negligence  will  not 
be  presumed,  in  the  absence  of  statute,  from  the 
mere  fact  of  accident  which  is  as  consistent 
with  the  presumption  that  it  is  unavoidable  as  it 
is  with  negligence. 

[Bid.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  §{  1575-1585 ;   DecTDlg.  <8=>441.] 

2.  Railroads  €=3411— Killing  or  Tbesfabs- 
ING  Animals— Uabilitt. 

In  the  absence  of  negligence,  a  railway  com- 
pany is  not  liable  for  animals  injured  or  killed, 
when  they  come  upon  the  track  at  a  place  where 
it  is  not  required  by  law  to  be  fenced,  such  as 
railway  crossings. 

[Ed.   Note.— For   other  cases,   see  Railroads, 
Cent  Dig.  S§  1409-1450;   Dec.  Dig.  <S=>411.] 
8.  Railroads  iS=>446  —  Killing  of  Stock  — 

Negligbnos— DiBBcnoN  or  Vbbdict— £/Vi- 

DENCE. 

In  an  action  against  a  railway  company  for 
the  negligent  killing  of  stock,  where  the  ploin- 
tiETs  right  of  recovery  depends  upon  defendant's 
negligence,  and  where  there  is  no  evidence  tend- 
ing to  prove  negligence,  and  no  circumstances 
from  which  negligence  might  be  reasonably  in- 
ferred, it  is  the  duty  of  the  court  to  direct  a 
verdict  in  favor  of  defendant 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  §S  1627-1641;  Dec  Dig.  <S=»446.] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  County  Court,  Okfuskee  County ; 
T.  H.  Wren,  Judge. 

Action  by  R.  J.  Dixon  against  the  Ft 
Smith  &  Western  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Reversed. 

C.  El  &  H.  P.  Warner,  of  Ft  Smith,  ArlE., 
for  plaintiff  in  error. 

BREWEIR,  O.  Defendant  in  error,  R.  J. 
Dixon,  brought  this  suit  against  plaintiff  In 
error  to  recover  the  value  of  a  mule  which 
it  was  alleged  had  been  killed  through  the 
negligence  of  the  railroad  company  on  or 
about  October  22,  1811.  The  question  of  neg- 
ligence vras  put  in  issue  by  a  general  denial. 
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At  a  trial  In  the  county  court,  to  which  the 
cause  had  been  taken  on  appeal,  a  verdict 
was  rendered  by  the  Jury  In  favor  of  plaln- 
tur  and  against  the  railroad  company,  to  re- 
verse which  it  brings  this  appeal,  and  con- 
fines Ita  argument  to  one  proposition:  That 
there  was  no  evidence  of  negligence,  or  evi- 
dence that  in  the  slightest  degree  tended  to 
prove  negligence,  and  that  therefore  there 
was  nothing  to  support  the  verdict  and  Judg- 
ment of  the  court.  This  point,  of  course,  re- 
qoires  at  our  hands  an  examination  of  all 
Oie  evidence  introduced  in  the  case,  and  we 
have  carefully  performed  this  duty  and  have 
come  to  the  conclusion  that  the  contention 
of  the  railroad  company  must  be  sustained. 

[1]  Plaintiff's  proof  consisted  In  showing 
that  be  was  the  owner  of  a  certain  mule, 
which  be  bad  hired  or  loaned  out  to  some 
one  else  to  use,  and  that  said  mule,- about  the 
time  alleged  in  the  petition,  was  found  dead 
near  the  railroad  trade  at  a  public  crossing 
of  a  dirt  road,  with  wounds  and  bruises  in- 
dicating that  it  had  been  struck  by  a  train, 
and  that  the  railroad,  in  this  vicbiity,  was 
straight  for  a  considerable  distance  in  both 
directions  from  where  the  mule  was  found. 
None  of  plaintiff's  witnesses  saw  the  acci- 
dent. There  is  neither  pleading  not  evidence 
to  show  that  the  general  laWs  of  the  state 
(section  138,  Rev.  Laws  1910,  known  as  the 
Herd  Law)  had  been  abrogated  in  this  local- 
ity. The  only  positive  evidence  that  the  ani- 
mal was  killed  by  a  train  was  introduced  by 
the  railroad  company,  through  the  engineer 
and  fireman  of  the  engine  that  struck  the 
animal.  The  engineer,  Van  Arsdale,  among 
other  things,  testified  as  follows: 

"Q.  Do  you  remember  the  occasion  of  you 
striking  this  mule  of  Dixon's,  due  north  of  We- 
leetka?  A.  Yes,  sir.  Q.  TeU  the  jury  just 
where  tliat  was,  and  nnder  what  circnmstances. 
A.  Well,  the  track  is  straight  for  about  two 
miles  at  that  point.  No;  it  is  not  that  far. 
About  a  mile  and  a  half  you  can  sea  this  crossing 
in  the  daytime,  about  a  gnarter  of  a  mile  from 
Weleetka.  Well,  it  is  north  and  south,  but  we 
call  it  east  and  west.  Bat  at  night  you  could 
not  see  as  well  as  in  the  daytime,  and  at  this 
point,  this  road  crossing — the  crossing  Is  a  grade 
— I  don't  suppose  the  track  is  more  than  18 
inches  higher  than  the  ground.  There  was  a 
pile  of  ties  piled  up  just  north  of  the  road  cross- 
ing, and  this  mule  was  standing  directly  behind 
this  pile  of  ties,  and  I  never  saw  It  until  I  was 
within  20  or  SO  feet  of  the  mule;  that  is,  it 
came  on  tlie  track  about  20  or  30  feet  ahead  of 
me  from  I>ehind  this  pile  of  ties.  I  hit  it.  Q. 
About  what  rate  of  speed  were  you  running?  A. 
Twenty-five  or  80  miles  an  hour.  Q.  What 
kind  of  a  train  wereyon  pulling?  A.  Two 
coadies.  *  *  *  Q.  Would  it  have  been  possi- 
ble for  you,  for  you  and  your  crew,  to  have 
stopped  that  train,  after  you  discovered  the  mule 
on  the  track  before  you  struck  the  mule?  A. 
Xo,  sir.  If  I  bad,  there  would  not  have  been 
anybody  in  the  cars.  They  would  aU  have  went 
through  the  ends  of  it." 

The  fireman,  Mr.  Potbart,  testified: 
"Q.  Where  were  you  when  you  first  saw  the 
mule?  A.  Well,  we  was  in  20  or  25  feet  from 
It  Q.  Prom  the  mule?  A.  Yes,  sir.  Q.  Do 
you  know  which  side  of  the  track  it  came  on 
from?    A.  Yes ;  it  came  from  tine  right  side  of 


the  track.  Q.  Would  that  be  the  west  side  of 
the  track,  going  in  the  direction  yon  were  going? 
A.  Yes,  sir.  Q.  And  it  came  onto  the  track 
from  that  side,  then  about  25  feet  in  front  of  the 
engine?  A.  Yes,  sir.  Q.  After  yon  saw  the 
mule,  would  it  have  been  jxiesible  for  you  to  hare 
stopped  that  train?  A.  No,  sir;  it  could  not 
have  stopped.  Q.  You  tell  the  jury,  then,  it 
would  have  been  impossible  to  have  avoided 
striking  this  mule,  after  you  first  discovered  it? 
A.  It  would.  Q.  About  what  rate  of  speed  were 
you  running?  A.  Going  about  25  or  30  miles  an 
hour.  Q.  Do  you  know  what  time  in  the  evening 
it  was?  A.  It  was  some  time  after  9  o'clock; 
I  don't  know  just  what  time  it  was." 

[2,3]  In  the  absence  of  anything  to  show 
to  the  contrary,  it  must  be  assumed  that  the 
general  laws  of  the  state,  referred  to  above, 
and  known  as  the  Herd  Law,  was  in  force  at 
the  time  and  place  of  this  accident.  M.,  K. 
&  T.  Ry.  Oo.  V.  Savage,  32  OkL  376,  122  Pac. 
666;  St  Louis  &  S.  F.  R.  Oo.  v.  Brown,  32 
OkL  488,  122  Pac.  136;  St.  Louis  &  S.  F.  R. 
Go.  Y.  Hlggs,  42  OkL  171,  141  Pac.  10. 

The  groundwork  of  this  case  is  the  claim 
of  negligence;  and,  In  the  absence  of  any 
proof  of  the  failure  upon  the  part  of  the 
railroad  company  to  exercise  the  care  re- 
quired of  it  by  law,  the  whole  case  falls  to 
the  ground.  Under  circnmstances,  such  as 
those  Involved  here,  it  is  a  well-settled  rule, 
snpported  by  many  dedsiona,  that  the  only 
duty  resting  upon  the  railroad  company  was 
to  use  ordinary  care  to  prevent  striking  or 
Injuring  the  mule,  after  the  dlaoovery  of  ita 
presence  and  position  of  danger.  St.  Louis 
&  S.  F.  R.  Ck>.  V.  Hlggs,  supra;  M.,  K.  & 
T.  Ry.  Co.  V.  Savage,  supra;  St  Louis  & 
S.  F.  R.  Ca  v.  Brown,  supra;  St  Louis  & 
S.  F.  R.  Oo.  T.  Smith,  41  Okl.  314,  137  Pac. 
357 ;  St  Louis  &  S.  F.  B.  Co.  V.  little,  34 
Okl.  298,  125  Pac.  459. 

It  Is  also  well  settled,  as  said  In  St  Louis 
&  S.  F.  B.  Co.  V.  McClelland,  36  Okl.  573, 
128  Pac.  1081,  that: 

"In  an  action  against  a  railroad  company  for 
the  negligent  killing  of  stock,  where  the  plain- 
tifTs  right  of  recovery  depends  upon  defendant's 
negligence,  and  where  there  is  no  evidence  tend- 
ing to  prove  negligence,  and  no  circumstance 
from  which  negligence  might  be  reasonably  in- 
ferred, it  is  the  duty  of  the  court  to  direct  a  ver- 
dict in  favor  of  defendant" 

See,  also,  St.  Louis  &  S.  F.  R.  Go.  v.  Webb, 
36  Okl.  235,  128  Pac.  252 ;  Atchison,  T.  &  S. 
F.  By.  Co.  V.  Henderson,  27  Okl.  660,  112 
Pac.  986 ;  St  Louis  &  S.  F.  R.  Co.  v.  Smith, 
supra;  Chicago,  B.  I.  &  Pac.  B,  Co.  v.  Dye, 
150  Pac.  466  (decided  June  29,,  1915 ;  not  yet 
officially  reported). 

In  St  Louis  &  S.  F.  B.  Co.  v.  Smith,  supra, 
it  is  held: 

"1.  In  an  action  against  a  railroad  company 
for  killing  trespassing  animals,  negligence  will 
not  be  presumed,  in  the  absence  of  statute,  from 
the  mere  fact  of  accident,  which  is  as  consistent 
with  the  presumption  that  it  is  unavoidable  as 
It  is  with  negligence. 

"2.  In  the  absence  of  negligence,  a  railroad 
company  is  not  liable  for  animals  injured  or 
killed,  when  they  come  upon  the  track  at  a 
place  where  it  is  not  required  by  law  to  be 
fenced,  such  as  station  grounds. 

"3.  In  an  action  against  a  railroad  coBn>any  i 
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for  the  negligent  killing  of  stock,  where  the 
plaintiff's  right  of  recovery  depends  upon  defend- 
ant's negligence,  and  where  there  is  no  evidence 
tending  to  prove  negligence,  and  no  circumstance 
from  which  negligence  might  be  reasonably  in- 
ferred, it  is  the  duty  of  the  court  to  direct  a 
verdict  in  favor  of  defendajit" 

Under  the  undisputed,  unconflictliig  proof 
in  this  case,  it  la  shovrn  that  the  animal  in 
question  strayed  upon  a  public  crossing  in 
the  nighttime,  not  being  in  charge  of  any  one, 
and  first  appeared  to  the  view  of  the  men  in 
charge  of  the  train  about  25  feet  in  front  of 
them,  when  the  train  was  running  25  or  30 
miles  an  hour;  that  it  was  utterly  impossi- 
ble, through  any  means  or  agencies,  to  pre- 
vent striking  and  Injuring  the  animal,  as 
was  done.  Dierefore  It  follows  that  no 
amount  of  care  could  have  prevented  the  ac- 
cident; and,  It  not  being  shown  that  the 
raUroad  company  was  delinquent  in  the  per- 
formance of  any  duty  it  owed  to  plaintiff  or 
his  animals,  it  therefore  follows  that  the  ver- 
dict, depending  upon  negligence  the  proof 
of  which  has  utterly  failed,  has  nothing  to 
support  it;  and  the  cause  should  be  re- 
versed. 

PER  CURIAM,   Adopted  in  whole. 


BURRIS  V.  LEET  et  aL     (No.  6243.) 
(Supreme  (>>urt  of  Oklahoma.     Oct.  12,  1915.) 

(SyUaiut  &v  th«  CourtJ 
Tbiai.  «=s>139— DniBCTioK  ow  Veediot— Evi- 
dence. 
Where  there  is  no  evidence  offered  by  the 
plaintiff  ev«i  reasonably  tending  to  snpport  the 
allegations  of  his  petition,  it  is  not  error  for  the 
trial  court  to  direct  a  verdict  for  the  defend- 
ants. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  SI  332,  838.  88»-d41,  365;  Dec.  Dig.  «=» 
139.] 

Commissioners'  Opinion,  Division  No.  3. 
Error  from  District  Court,  Coal  County; 
Robt   M.  Rainey,  Judge. 

Action  by  Mose  Burris  against  Albert  Leet 
and  another.  Judgment  for  defendants,  and 
plaintiff  brings  error.    Affirmed. 

Fooshee  &  Branson  and  G.  M.  Threadgill, 
all  of  (Toalgate,  for  plaintiff  in  error.  J.  G. 
Ralls,  of  Atoka,  for  defendants  in  error. 

DUDLEY,  0.  The  parties  occupy  the  same 
position  here  that  they  did  in  the  trial  court, 
and  for  convenience  we  shall  refer  to  them 
accordingly.  In  April,  1912,  the  plaintiff 
commenced  this  action  in  the  district  court  of 
Coal  county  against  the  defendants  to  re- 
cover possession  of  certain  real  estate  located 
therein,  constituting  the  allotment  of  Mld- 
dleton  Burris,  a  Choctaw  Indian  by  blood. 
The  action  is  purely  an  action  in  ejectment 
The  issues  were  Joined,  and  case  tried  to 
the  court  and  Jury,  resulting  in  a  judgment 
in  favor  of  the  defendants,  from  which  the 
plaintiff  has  appealed. 


The  deceased  allottee  died  intestate  prior 
to  statehood.  He  was  the  legitimate  child  of 
Isaac  Burri&  The  plaintiff  claims  that 
Isaac  Burris  la  his  father,  and  that  he  is  a 
half-brother  to  the  deceased  allottee.  Ilia 
mother's  name  is  Charlotte  Finley,  a  negro 
freedwoman.  It  is  claimed  by  the  plaintiff 
that  his  mother  and  Isaac  Burris  married 
under  the  custom  and  usages  of  the  Choctaw 
Indiana  and  lived  together  as  husband  and 
wife  for  a  year  or  more,  and  that  during  that 
time  he  was  born,  and  he  is  therefore  the 
legitimate  child  of  Isaac  Burris.  The  sole 
question  presented  here  is  whether  or  not 
Isaac  Burris,  a  Choctaw  Indian  by  blood, 
and  Charlotte  Finley,  a  negro  freedwoman, 
were  married  under  the  customs  and  usages 
of  the  Choctaw  Nation  or  Tribe  of  Indians. 
The  trial  court,  after  the  evidence  was  all 
Introduced,  instructed  the  jury  to  return  a 
verdict  In  favor  of  the  defendants,  advising 
them  that,  in  his  opinion,  under  the  evidence, 
there  was  no  evidence  showing  the  marriage 
of  Isaac  Burris  and  (3harlotte  Finley.  Plain- 
tiffs saved  exceptions  to  the  court's  instruc- 
tion, and  bring  the  case  here  for  review,  and 
urge  and  insist  that  the  question  of  marriage 
should  have  gone  to  the  jury  under  appro- 
priate instruction. 

We  have  read  the  entire  record,  and  are 
thoroughly  convinced  that  there  Is  no  evi- 
dence even  reasonably  tending  to  show  a 
marriage  between  Isaac  Burris  and  Charlotte 
Finley  under  the  usages  and  cu^oms  of  the 
Choctaw  Nation,  and  therefore  the  trial 
court  did  not  commit  error  in  instructing  the 
jury  to  return  a  verdict  for  the  defendants. 
St  I*  &  S.  F.  R.  Co.  V.  Bloom,  39  Okl.  78, 134 
Pac.  432 ;  Fltzpatrick  v.  Nations,  30  Okl.  462, 
120  Pac.  1020.  There  is  some  evidence  In  the 
record  tending  to  show  that  it  was  customary 
for  Choctaw  Indians  to  live  together  as  hus- 
band and  wife  without  going  through  a  for- 
mal ceremony,  but  the  evidence  absolutely 
fails  to  show  that  it  was  ever  customary  for 
a  Choctaw  Indian  to  marry  a  negro.  But, 
upon  the  other  hand,  the  record  discloses  that 
under  the  statutes  of  the  Choctaw  Indians 
it  was  a  felony  for  a  Choctaw  Indian  to  mar- 
ry a  negro.  This  statute  was  concededly  in 
force  in  the  Choctaw  Nation  at  the  time  it  is 
claimed  that  Burris  married  the  negro  wo- 
man. Aside  from  this  fact  the  evidence  to- 
tally falls  to  show  that  these  parties  ever 
lived  and  cohabited  together  as  husband  and 
wife.  There  is  nothing  to  show  that  they 
ever  treated  or  lecognised  each  other  as  hus- 
band and  wife.  This,  according  to  the  evi- 
dence, was  necessary  under  the  usages  and 
customs  of  the  Choctaw  Tribe.  The  testi- 
mony of  Charlotte  F'inley  herself  discloses 
that  during  the  time  that  she  claims  she  and 
Isaac  Burris  were  living  together  as  husband 
and  wife  she  lived  with  her  mother  in  Isaac's 
father's  yard,  and  that  occasionally  Isaac 
visited  her  at  her  mother's  home ;   but  at  no 


C=»Far  other  cwm  ue  Mine  topic  and  KBT-MUMBER  in  all  Key-Numbered  Dlxeets  and  Indexes 


Digitized  by  ^OOQIC 


Okt) 


STATB  T.  DBCKEB 


353 


time  could  It  be  said  from  the  evldeiice  that 
they  lived  together  as  husband  and  wife,  or 
treated  or  recognised  each  other  as  snch,  and 
we  are  clearly  of  the  opinion  that  the  record 
wholly  falls  to  show  a  valid  marriage  under 
the  usages  and  customs  of  the  tribe. 

The  Judgment  of  the  trial  court  should  be 
affirmed. 

PER  CURIAM.    Adopted  In  wbol& 


NKW   YORK  FliATE  GLASS   INS.   GO.  t. 

KATZ.    (No.  5519.) 
(Supreme  Court  of  Oklahoma.    Oct.  12,  1915.) 

(BvTUbu*  by  the  Court  J 

Neguoenob  «=s>136— Dibkction  of  Vebdiot— 

Evidence. 

In  a  suit  based  <«  negligence,  the  court 
should  submit  the  case  to  the  jury,  unless  the 
evidence  produced,  together  with  all  reasonable 
deductions  and  inferences  to  be  fairly  drawn 
therefrom,  entirely  fail  to  show  negligence  upon 
the  part  of  defendant.  If  the  evidence  fails  en- 
tirely to  show  negligence,  then  the  court  should 
instruct  a  verdict  in  favor  of  defendant. 

(Ed.  Note. — For  other  cases,  see  Negligence, 
Cent.  Dig.  §§  277-353;  Dec.  Dig.  «8=>130.] 

Gommlasloners'  Opinion,  Division  No.  1. 
Error  from  County  Court,  Creek  County; 
Warren  H.  Brown,  Judge. 

Action  by  the  New  York  Plate  Glass  In- 
surance (Company  against  A.  J.  Katz.  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror.   Affirmed. 

Burke  &  Harrison,  of  Sapulpa,  tat  plain- 
tiff  In  error. 

BREWER,  G.  This  suit  was  brought  by 
the  New  York  Plate  Glass  Insurance  C!om- 
pany,  as  plaintiff  below,  against  A.  J.  Katz, 
as  defendant.  Plaintiff  alleged  that  It  was 
la  the  business  of  insuring  plate  glass,  and 
bad  insured  certain  windows  belonging  to 
a  man  named  Brln,  and  which  were  windows 
in  a  store  building  occupied  by  defendant, 
Katz;  that  the  glass  was  broken  and  re- 
placed by  plaintiff  at  a  cost  of  $110;  that 
the  breaking  of  the  glass  was  through  the 
negligence  and  want  of  care  of  defendant, 
Katz;  that  the  cause  of  action  of  Brln 
against  Katz  had  been  transferred  to  plain- 
tiff; and  that  iC  was  subrogated  to  the 
rights  of  Brln.  Defendant  answered  by  gen- 
eral denial.  There  was  a  trial  of  the  Issues 
thus  formed  to  a  jury,  and  at  the  conclu- 
trion  of  the  evidence,  the  court  instructed 
the  Jury  to  find  a  verdict  for  defendant 

The  only  point  urged  for  reversal  of  the 
case  is  leveled  at  the  action  of  the  court  in 
directing  the  Jury  to  find  for  defendant, 
which  was,  in  effect,  a  holding  by  the  court 
that  there  was  no  evidence  reasonably  tend- 
ing to  show  negligence  upon  the  part  of  de- 
fondant.  Of  course  it  goes  without  saying, 
that  if  there  was  any  evidence  in  the  case 
reasonably   tending  to  support  the   allega- 


tion that  the  glass  was  broken  and  thus  de- 
stroyed because  of  the  negligence  of  defend- 
ant, the  court  should  have  submitted  the 
same  to  the  Jury,  and  wpuld  therefore  have 
been  In  error  in  directing  a  verdict  In 
other  words,  it  Is  only  where  the  evidence 
produced,  together  with  all  reasonable  de- 
ductions and  inferences  ftiirly  deducible 
therefrom,  entirely  falls  to  show  any  negli- 
gence upon  the  part  of  defendant  that  the 
court  would  be  Justified  In  Instructing  the 
Jury  to  find  for  defendant.  Therefore,  with 
this  rule  In  mind,  it  becomes  necessary  to 
examine  the  evidence. 

Plaintiff  in  error  has  collected  and  set 
out  in  Its  !brlef  snch  of  the  evidence  as  it 
claims  shows  neglig«ice.  We  have  examin- 
ed this  with  care,  and  fall  to  find  wherein  It 
tends  to  show  any  failure  of  duty  upon 
the  part  of  defendant  The  evidence,  boiled 
down,  simply  shows  that  defendant  who  bad 
a  mercantile  business  in  the  building,  was 
using  the  windows  for  display  purposes,  and 
bad  In  them  a  certain  display  form,  made 
of  wood,  upon  which  goods  were  displayed; 
tliat  the  glass  was  found  broken,  and  this 
form  appeared  to  have  been  tilted  over 
against  it,  through  some  cause  or  agency 
unknown.  We  do  not  consider  that  there 
is  any  evidence  that  the  form  was  negligent- 
ly used  or  placed  In  the  windows,  or  left 
unnecessarily  unstable;  and,  unless  we  can 
say,  as  a  matter  of  law,  that  it  is  negligence 
to  use  a  display  window  for  the  display  of 
goods  on  these  wooden  forms,  we  will  be 
unable  to  say  that  negligeoce  has  been 
shown. 

We  therefore  believe  with  the  county  court 
that  there  was  no  evidence  in  the  case  rea- 
sonably tending  to  prove  the  allegations  of 
the  petition,  and  that  therefore  the  Judg- 
ment should  be  affirmed. 

PER  CURIAM.    Adopted  In  whole. 


STATE,  to  Use  of  CUSTER  OOUNTI,  t. 
DECKER  et  al.     (No.  5007.) 

(Supreme  Court  of  Oklahoma.    Oct  12,  1015.) 

(Bynabut  1)v  the  Court.) 
Bail  «=562— Bail  Bond— Construction. 

A  bail  bond,  conditioned  that  the  defendant 
shall  appear  before  the  court  on  a  certain  stated 
day  to  answer  a  certain  criminal  charge,  and 
shall  do  and  receive  what  shall  be  enjoined  by 
said  court  upon  him,  and  shall  not  depart  from 
8aid  court  without  leave,  is  a  continuing  bond, 
«ud  binds  the  defendant  and  his  sureties  for 
his  appearance  at  each  subsequent  term  until 
duly  discharged  by  the  court 

[Ed.  Note.— For  other  cases,  see  Bail,  Dec. 
Dig.  <8=>62.] 

Commissioners'  Opinion,  Division  Na  4. 
Error  from  Superior  Court  Custer  Coun- 
ty;   J.  W.  Lawter,  Judge. 

Action  by  the  State,  for  the  use  and  benefit 
of  Custer  County,  OkL,  against  Pidge  Decker 
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and  otbera.  Judgment  for  defendants,  and 
plaintiff  brings  error.  Reversed  and  re- 
manded, with  directions. 

E.  J.  lindley  and  Chas.  T.  Randolph,  both 
of  Clinton,  tor  plaintiff  in  error. 

MATHEWS,  C.  Tbia  was  an  action  upon 
a  forfeited  recognizance  or  bail  bond.  On 
the  1st  day  of  December,  1910,  defendant 
Decker,  as  principal,  and  defendants  Smith 
and  Austin,  as  sureties,  entered  into  a  recog- 
nizance for  the  appearance  of  the  said  Deck- 
er before  the  superior  court  of  Custer  county 
to  there  answer  to  a  criminal  charge  filed 
In  that  court  against  Mm.  Tbe  condition 
of  the  bound  required  him  to  appear  on  the 
6th  day  of  September,  1910.  The  terms  of 
the  superior  court  of  Custer  county  com- 
menced on  the  first  Monday  in  each  month. 
The  assignment  having  already  been  made 
for  the  September  term,  the  case  went  over 
to  the  October  term.  No  Jury  was  called 
after  this  untU  the  Dec^nber  term,  when 
this  case  was  continued  by  agreement  The 
next  Jury  called  was  for  the  following  March 
term,  and  this  case  was  assigned  for  trial 
at  that  term,  and  defendant  made  default 
when  the  case  was  called  for  trial. 

The  recognizance  is  conditioned  that  the 
defendant  Pidge  Decker  "shall  be  and  appear 
before  the  superior  court  of  Custer  county 
and  state,  on  the  8th  day  of  Sept,  1910,  at 
the  hour  of  1  o'clock  p.  m.,  of  said  day,  to 
answer  a  charge  preferred  against  him  for 
the  crime  of  unlawfully  and  willfully  selling 
intoxicating  liquors,  and  do  and  receive  what 
shall  be  enjoined  by  said  court  upon  him, 
and  shall  not  depart  said  court  without  leave." 
The  trial  court  held  the  bond  good  as  to  the 
principal,  Decker,  but  ruled  that  it  was  void 
as  to  the  two  sureties;  the  court  holding 
that  the  sureties  had  undertaken  that  the 
defendant  would  appear  for  trial  on  the  6th 
day  of  September,  1910,  only,  and  were  not 
liable  for  his  failure  to  appear  at  s(»ne  later 
date  or  term. 

In  thus  holding  the  court  committed  error. 
The  case  of  Knight  et  aL  v.  SUte,  35  OU. 
376,  130  Pac.  282,  is  directly  In  point  and 
decisive  of  this  case.  This  court  in  that  case 
correctly  held  that  a  bail  bond  worded  in 
almost  the  exact  language  of  the  bond  under 
consideration  was  a  continuing  bond,  and 
bound  the  defendant  and  his  sureties  to  ap- 
pear at  each  subsequent  term  untU  dis- 
charged by  the  court  See  authorities  cited 
in  that  case.  The  statutes  make  ample  pro- 
vision for  the  relief  of  the  defendant  in  a 
criminal  case  If  he  is  not  granted  a  speedy 
trial;  but.  If  his  trial  is  unduly  delayed 
by  the  state,  a  condition  whidi  does  not  ap- 
pear in  this  case,  the  defendant  should  make 
application  to  the  court  to  be  discharged 
upon  those  grounds,  but  such  a  condition 
will  not  warrant  his  departure  without  leave 


of  the  court,  and  until  formally  discharged 
by  the  court 

The  Judgment  will  be  reversed,  and  cause 
remanded,  with  Instructions  to  the  trial 
court  to  enter  Judgment  for  plaintiff  as 
prayed  for. 

PER   CURIAM.     Adopted  In   whole. 


MITCHELL  V.  CLARK.     (No.  6629.) 
(Supreme  Court  of  Oklahoma.     Oct.  12,  1915.) 

(ByUalm*  (y  the  Court.) 

UsuBT  *=»111— Action  to  Recoveb— Dekaad 

—Pleading  and  Peoof. 

A  written  demand  for  a  return  of  the  usnry 
is  a  condition  precedent  to  the  maintenance  of 
a  suit  to  recover  on  account  <rf  the  payment 
of  usurioua  interest,  under  section  1005,  Rev. 
Laws  1910j  and  such  demand  must  be  alleged 
in  the  petition  and  proven  at  the  trial. 

[Ed.  Note.— For  other  cases,  see  Usnry,  Cent 
Vie-  a  272-306;  Dec.  Dig.  «=>111.1 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  County  Court,  Jefferson  County ; 
B.  T.  Price,  Judge. 

Action  by  M.  C.  Clark  against  Joe  L.  Mit- 
chell. Judgment  for  plaintiff,  and  defendant 
brings  error.     Reversed. 

Bridges  &  Vertrees,  of  Waurlka,  for  plain- 
tiff in  error.  P.  T.  Hamilton  and  Ben  F. 
Saye,  both  of  Waurlka,  for  defendant  in  er- 
ror. 

BREWER,  C.  This  Is  a  suit  to  recover 
certain  payments  of  interest  alleged  to  be 
usurious.  Plaintiff  In  error,  as  defendant  be- 
low, demurred  to  the  petition,  and  at  the 
close  of  all  the  evidence  demurred  to  same. 
Both  demurrers  were  overruled  by  the  court, 
and  Judgment  entered  for  defendant  In  er- 
ror. 

The  rulings  of  the  court  on  said  demurrers 
to  the  petition  and  to  the  evidence  present 
the  errors  argued  here;  the  precise  points 
being  that  the  petition  fails  to  allege,  and  the 
evidence  falls  to  prove,  that  a  written  de- 
mand was  made  for  return  of  the  usurious 
interest  prior  to  commencement  of  the  suit 

Section  1005,  Rev.  Laws  1910,  provides: 

"The  taking,  receiving,  reserving  or  charging 
a  rate  of  interest  greater  than  is  allowed  by 
the  preceding  section  shall  be  deemed  a  for- 
feiture of  twice  the  amount  of  interest  which 
the  note,  bill  or  other  evidence  of  debt  carries 
with  it,  or  which  lias  been  agreed  to  be  paid 
thereon.  In  case  a  greater  rate  of  interest  has 
been  paid,  the  person  by  whom  it  has  been  paid, 
or  his  legal  representatives,  may  recover  from 
the  person,  Arm  or  corporation  taking  or  re- 
ceiving same,  iu  an  action  in  the  nature  of  an 
action  of  debt,  twice  the  amount  of  the  interest 
so  paid :  Provided,  such  action  shall  be  brought 
within  two  years  after  the  maturity  of  such 
usurious  contract:  Provided,  further,  that  be- 
fore any  suit  can  be  brought  to  recover  such 
usurious  interest,  the  party  bringing  such  suit 
must  make  written  demand  for  return  of  such 
usury." 

We  have  examined  the  petition,  and  it  no- 
where alleges  a  demand  for  return  of  the 
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osniy  In  writing,  or  otherwise.  We  bave 
also  examined  tbe  evidence,  and  It  Is  likewise 
silent  on  tbe  question  of  demand.  Plaintiff 
In  error's  contentions  are  therefore  wdl 
founded. 

By  referring  back  to  tbe  statute  nnder  wblcb 
tbls  suit  was  brought,  it  will  be  found  that 
the  right  to  recover  Is  given  by  the  statute, 
subject,  however,  to  two  provisos — the  first 
relating  to  the  time  within  which  tbe  action 
may  be  brought ;  tbe  second  providing  "that 
before  any  suit  can  be  brought  to  recover 
such  usurious  Interest,  the  party  bringing 
such  suit  must  make  written  demand  for  re- 
turn of  such  usury."  This  proviso  Is  a  con- 
dition precedent,  and  without  a  compliance 
therewith  the  suit  cannot  be  maintained. 
There  Is  no  reason  for  believing,  mudi  less 
for  holding,  that  the  statute  means  anything 
other  than  or  different  from  that  which  It 
says,  as  said  proviso  Is  In  plain  and  unequiv- 
ocal language. 

OAe  cause  should  therefore  be  reversed. 

PBB  CURIAM.    Adopted  In  whola 


ODLBERTSON  et  al  v.  WALTON  TETJST 

OO.  et  aL     (No.  7802.) 
(Suinreme  Ck)urt  of  Oklaboma.    Oct.  12,  1915.) 

(Byllatiu  by  tU  OowrtJ 

Appbai.  and  Kbbob  «3>786— Fbivolous  Af- 

PEAI/— DismssAi,. 
Where  an  appeal  Is  manlfeatlv  and  palpa- 
bly frivolous,  it  will  be  dismiBsed  in  this  court 
opon  proper  motion  filed  and  ahowing  made  to 
the  court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  |  8128;  Dec  Dig.  «=»T86.] 

Eirror  from  Superior  Court,  Muskogee  Coun- 
ty; H.  C.  Tburman,  Judge. 

Action  by  the  Walton  Trust  Company,  a 
corporation,  against  Elmer  E.  Seay  and  oth- 
ers. Judgment  for  plaintiff,  and  defendants 
J.  G.  Culbertson  and  another  bring  error. 
Dismissed. 

Cbas.  F.  Bunyan,  of  Muskogee,  for  plain- 
tiffs in  error.  Furry  &  Motter,  of  Musko- 
gee, for  defendant  in  error  Walton  Trust 
Company. 

BBOWN,  J.  In  the  lower  court  the  Wal- 
ton Trust  Company,  a  corporation,  brought 
suit  against  Elmer  BL  and  Matilda  Seay  up- 
on notes  secured  by  a  mortgage,  and  asked 
the  court  for  a  jndgment  of  foreclosure 
against  them  and  against  H.  R.  Denton,  J.  C. 
Culbertson,  the  Muskogee  National  Bank,  of 
Muskogee,  Okl.,  and  Henry  M  Mlnch.  Judg- 
ment was  rendered  for  plaintiff  against  all 
of  the  defendants  as  prayed  for.  From  this 
judgment,  J.  C.  Culbertson  and  the  Musko- 
gee National  Bank,  of  Muskogee,  Okl.,  a  cor- 
poration, appeaL  Defendant  In  error  filed 
a  motion  to  dismiss,  and  plaintiffs  In  error 
filed  a  response  thereto. 


We  have  examined  the  record  and  believe 
that  the  appeal  is  a  frivolous  one,  and  should 
therefore  be  dismissed.  Shell  v.  Winters,  146 
Pac.  220,  not  yet  officially  reported;  Klrk- 
land  V.  Trezevant,  88  (Al.  445, 134  Pac.  1198; 
Sklrvln  v.  Goldstein,  40  Okl.  315,  137  Pac. 
1176;  Sklrvln  v.  Baas  Fur.  &  Car.  Co.,  43 
Okl.  440,  143  Pac.  190;  Patterson  v.  Bam- 
well,  147  Paa  1197,  not  yet  officially  report- 
ed; Bennett  v.  Meek,  146  Pac.  767,  not  yet 
officially  reported. 

For  the  reasons  stated,  the  motion  to  dis- 
miss Is  sustained. 


6AJLBBEATH  v.   McLANB.     (So.  5611.) 
(Supreme  Court  of  Oklahoma.    Oct  12,  1916.) 

(Bvttalm*  Iv  the  Court.) 
Appeal  and  Ekbob  4=>954— Iitjunction  4=3 

136— DlSCBETIONASZ    RtTUITO. 

The  granting  of  a  temporary  injunction 
Finding  litigation  is  largely  within  the  discre- 
tion of  the  trial  court  and  the  Supreme  Court 
will  not  vacate  such  orders  on  app^,  unless 
there  has  been  a  dear  abuse  of  discretion  or 
the  same  has  been  granted  without  authority, 
or  In  violation  of  some  plain  provision  of  the 
statutes. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  U  3818-3821 ;  Dec  Dig.  «=» 
954;  Injunction,  Cent  Dig.  t  304;  Dec  Dig. 
e=>185.] 

Commissioners'  Opinion,  Division  No.  4. 
Drror  from  District  Court,  Tulsa  (bounty; 
li.  M.  Poe,  Judge. 

Action  by  J.  P.  McLane  against  Robert 
Galbreath.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.     Affirmed. 

Rice  &  Lyons,  of  Tulsa,  for  plaintiff  in 
error. 

ROBBERTS,  C.  This  case  comes  from  the 
district  court  of  Tulsa  county,  and  was 
brought  by  J.  F.  McLane,  defendant  In  error, 
for  the  purpose  of  restraining  and  enjoining 
Robert  Qalbreath,  the  plaintiff  In  error,  from 
Interfering  with  plaintiff's  possession  as  les- 
see of  certain  real  estate  In  that  county. 
Upon  application  the  trial  court  granted  a 
temporary  injunction  against  the  defendant, 
restraining  him  from  interfering  with  plain- 
tiff's possession  of  said  premises  pending  a 
final  determination  of  said  case.  Exceptions 
were  taken  to  the  order  of  the  court  grant- 
ing the  temporary)  injunction,  which  were 
overruled,  and  defendant  brings  error. 

Although  no  briefs  were  filed,  we  have 
made  a  somewhat  careful  examination  of  the 
record,  and  are  of  opinion  that  no  prejudi- 
cial error  has  been  committed. 

As  stated  before,  this  Is  an  aroeal  from  an 
order  of  the  trial  court  granting  a  tempo- 
rary injunction,  and  the  rule  of  this  court  is 
that  the  granting  of  a  temporary  Injunction 
pending  litigation  is  largely  within  the  dis- 
cretion of  the  trial  court,  and  such  orders 
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will  not  be  vacated  by  this  court  nnlesB  there 
baa  been  a  clear  abuse  of  discretion,,  or  the 
same  has  been  granted  without  authority,  or 
against  some  plain  provision  of  the  statutes. 
The  case  should  be  affirmed. 

PER  CniUAM.    Adopted  In  whola 


DB  ARMAN  v.  OGLESBT  et  aL    (No.  4786.) 
(Sttl>reme  Court  of  Oklahoma.    Oct  12,  1916.) 

(Byllabui  by  th«  Court.) 

1.  Lardlobd  and  Tenant  «s»132— iNiXBraa- 
ENCE  WITH  Possession— Action  foe  Dah- 
AGEs— Sufficiency  of  Kvidence. 

Kvidence  examined,  and  held,  to  reasonably 
sustain  the  cause  of  action  of  the  plaintiff,  as 
stated  in  his  petition. 

lEd.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent  I>i«.  f{  460-lM,  467-169,  1198; 
Dec.  Kg.  «=>132.] 

2.  Damages  <8=>1.12— DxsTBTronoN  of  Obow- 
INO '  Cbops— Measdbe  of  Dakaoes. 

In  a  suit  for  damages  for  the  destructlMi  of 
a  growing  crop,  such  damages  are  to  be  esti- 
nuited  as  of  the  time  of  the  injury,  and  the 
measure  to  be  applied  is  compensation  for  the 
value  of  the  crops  in  the  condition  in  which 
they  were  at  the  time  of  their  destruction. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  If  281-283;    Dec.  Dig.  «=»112.] 

3.  Damages  9=>174  —  IiIeasubb  —  Injubt  to 
Obowing  Cbop— Evidence. 

In  arriving  at  the  value  of  a  growing  crop, 
It  is  proper  to  show  by  evidence  the  probable 
yield  under  proper  cultivation,  and  the  value  of 
such  probable  yield  when  matured,  gathered, 
prepared,  and  ready  for  sale;  also  the  probable 
cost  of  proper  cultivation  necessary  to  mature 
the  crop,  as  well  as  the  cost  of  its  gathering, 

S reparation,  and  transportation  to  market.  The 
ifference  between  such  ijrobable  value  in  the 
market  and  the  cost  of  finishing  the  cultivation, 
and  gathering,  preparing,  and  transporting  to 
market  will  ordinarily  represent  the  value  at 
the  time  of  loss  with  as  much  certainty  as  any 
other  method. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  §{  462-467;   Dec  Dig.  i8sb174.] 

4.  Landlobd  and  Tenant  <S=>  132  —  Tenant 
Wbonofuixt  Dispossessed  —  Mkabubb  or 
Damages. 

The  true  measure  of  damages,  where  a  les- 
see of  agricultural  lands  is  wrongfully  dispos- 
sessed and  thereby  hindered  from  cultivating 
the  land,  is  the  rental  value  of  the  land,  plus 
the  labor  of  breaking  it  or  otherwise  prepar- 
ing it  for  the  reception  of  the  crop. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  {§  460-464,  467-469,  1198; 
Dec.  Ddg.  <S=»132.] 

Error  from  District  Court,  <Jreer  County; 
G.  A.  Brown,  Judge. 

Action  by  *W.  H.  Oglesby  and  others 
against  Mrs.  Bama  De  Arman,  administra- 
trix of  the  estate  of  E.  J.  De  Arman,  de- 
ceased, and  others.  From  the  Judgment  for 
plaintiff,  the  defendant  named  brings  error. 
Reversed  and  remanded,  with  directions  to 
grant  new  trial. 

Ledbetter,  Stuart  &  Bell,  of  Oklah<Mna  City, 
for  plaintiff  in  error.  S.  B.  Garrett  and  Car- 
penter &  Mills,  all  of  Mangum,  for  W.  H. 
Oglesby,  defendant  In  error. 


EANB,  C.  X  This  was  an  action  sound- 
ing In  tort,  commenced  by  the  defendant  In 
error,  W.  H.  Oglesby,  plaintiff  below,  against 
the  plaintiff  In  error  and  his  codefendants 
In  error,  defendants  below,  for  the  purpose 
of  recovering  damages  for  having  been 
wrongfully  deprived  of  the  use  and  crops  of 
certain  tracts  of  agricultural  land,  situat- 
ed In  Greer  coun(7,  Okh  The  {daintifl  was 
the  lessee  of  the  defendants  In  error  herein, 
and  he  alleges  that  they  wrongfully  dis- 
possessed him  of  certain  portions  of  said 
leased  lands  and  turned  them  over  to  the 
other  parties  to  this  proceeding  to  be  used 
for  town-site  purposes.  The  defense  of  the 
lessor  to  the  merits  of  the  cause  was  that, 
by  the  terms  of  an  oral  contract  between  the 
lessor  and  lessee,  the  lessee  agreed  to  turn 
over  to  the  town-site  promoters  the  part  of 
the  land  out  of  which  this  controversy  grows, 
the  lessors  agre^ng  to  pay  him,  the  lessee, 
such  detriment  as  he  suffered  by  such  trans- 
fer, which  agreement  was  fully  executed. 
Up(H>  trial  to  a  Jury  there  was'a  verdict  for 
the  plaintiff  in  the  sum  of  $1,002.32,  upon 
which  Judgment  was  duly  entered,  to  reverse 
which  this  proceeding  in  error  was  com- 
menced. 

Whilst  the  petition  In  error  of  the  plain- 
tiffs in  error  contains  many  assignments  of 
error,  it  Is  apparent  from  their  brief  that 
the  two  upon  which  they  seriously  rely  for 
a  reversal  may  be  stated  briefly  as  follows: 
(1)  There  Is  a  material  variance  In  the  al- 
legations of  the  petition  of  the  plaintifl  and 
the  proof  adduced  upon  the  trial.  In  that 
the  plaintiff  relied  solely  upon  a  contract  be- 
tween himself  and  the  lessors  to  compensate 
him  for  any  damages  that  might  be  sus- 
tained by  reason  of  turning  over  certain 
lands  embraced  in  the  lease  to  the  town-site 
commission,  and  the  evidence  tended  to  suit- 
port  this  theory,  but  wholly  failed  to 
support  the  theory  upon  which  the  action 
was  commenced,  to  wit  that  the  conduct 
of  the  lesgor  was  tortious ;  (2)  the  court  er- 
red in  instructing  the  Jury  that  in  estimat- 
ing the  damages  of  the  defendant  in  error 
they  should  take  Into  consideration  the  value 
of  the  unplanted  crops,  which  would  have 
been  grown  on  the  land  in  controversy,  had 
not  the  same  been  taken  from  them. 

[1]  On  the  first  proposition  we  are  of  the 
opinion  that  the  evidence  adduced  at  the 
trial  reasonably  tends  to  support  the  allega- 
tions of  the  petitl(Hi,  to  the  effect  that  the 
taking  of  the  leased  premises  was  tortious. 
The  plaintiff  himself  testified  that  the  land 
was  taken  without  his  consent;  he  admits 
that  there  were  a  good  many  conferences  be- 
tween himself  and  the  agent  of  the  lessor 
with  a  view  of  amicably  adjusting  the  dif- 
ferences created  by  the  town-site  deal ;  that 
he  was  willing  to  enter  Into  such  an  arrange- 
ment but  that  the  parties  were  never  able 
to  get  together  upon  any  definite  plan  of  set- 
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tiement;  that  in  the  meantime  the  land  was 
taken  without  his  consent  and  the  lessor 
has  failed  to  pay  him  any  of  the  consequent 
damages  or  make  any  settlement  with  him, 
except  by  the  payment  of  ?160,  which  sum 
it  was  admitted  only  partially  compensated 
the  plaintiff  for  the  injury  sustained.  This, 
we  think,  reasonably  tends  to  sustain  the 
theory  of  the  plaintiff. 

12-4]  The  second  ground  for  reversal  must 
be  sustained.  The  record  shows  that  the 
plaintiff  leased  the  land  for  the  purpose  of 
raLslng  cotton,  wheat,  oats,  and  other  small 
grain;  that  he  had  sowed  14  acres  of  wheat 
which  was  up  and  looking  well  at  the  time 
he  was  dispossessed;  that  he  had  plowed 
part  of  the  remaining  land  for  the  reception 
of  spring  crops,  but  had  not  sowed  or  planted 
anything  except  the  wheat  For  the  pur- 
pose of  establishing  the  amount  of  bis  re- 
covery the  plaintiff  introduced  evidence  to 
show  the  value  of  the  growing  crop  and  the 
condition  in  which  It  was  found  at  the  time 
of  the  taking.  EMdence  was  also  introduced 
tending  to  show  probable  yield  when  matur- 
ed, gathered,  prepared,  and  ready  for  sale, 
and  the  probable  cost  of  the  proper  cultiva- 
tion necessary  to  matnre  the  crop,  as  well 
as  the  cost  of  gathering,  preparing  and  trans- 
porting to  market,  etc.  Evidence  of  similar 
import  was  also  introduced  over  the  objec- 
tion of  the  defendant  for  the  purpose  of  es- 
tablishing the  value  of  the  other  cropa  which 
plaintiff  would  have  planted  or  sown  If  be 
had  not  been  dispossessed.  The  court  tn- 
stmcted  the  Jury  upon  the  measure  of  dam- 
ages as  follows: 

"(9)  If  you  find  for  the  plaintiff  any  damages, 
in  estimating  the  same  you  will  take  Into  con- 
aideration  the  value  of  the  growing  crop  on  said 
lands  taken  from  him,  and  of  the  crops,  if  any, 
which  would  have  be^  grown  on  said  land  had 
it  not  been  taken  from  him  by  the  defendants, 
such  value  being  estimated  by  you  at  the  cash 
market  value  thereof  in  the  nearest  market  at 
the  time  of  harvesting  the  same,  and  deduct 
.from  such  cash  market  value  the  reasonable  and 
probable  cost  of  raising  said  crops,  and  of  har- 
vesting and  marketing  the  same,  and  also  deduct 
therefrom  the  value  of  the  portions  of  such  crops 
which  plaintiff  would  be  owing  as  rents  on  said 
land,  and  if,  after  deducting  from  the  value  of 
said  crops  the  reascmable  and  probable  cost  of 
raising,  harvesting,  and  marketing  the  some, 
and  the  rents  on  said  land,  as  above  stated,  and 
after  deducting  the  further  sum  of  $150  already 
received  by  plaintiff,  there  remains  any  excess 
<»:  sums  not  to  exceed  to  $1,840  the  amount 
sued  for,  then  the  plaintiff  will  be  entitled  to 
recover  the  amount  thereof,  and  you  will  so 
find  for  him ;  if,  however,  there  is  no  excess, 
it  will  be  your  duty  to  find  for  the  defendants." 

The  part  of  this  instruction  pertalnlog  to 
the  growing  crop  is  correct  a,  R.  I.  &  P. 
By.  Co.  T.  Johnson,  25  Okl.  780, 107  Pac,  662, 
27  U  R  A.  (N,  S.)  879;  M.,  O.  ft  G.  Ry.  Co. 
y.  Brown,  41  Okl.  70,  136  Pac.  1117,  60  L.  B. 
A.  (N.  S.)  1124;  Colorado  Coa.  Lend  ft  Wa- 
ter Co.  T.  Hartman,  5  Colo.  App.  150,  38 
Pac.  62;  Seely  r.  Alden,  61  Pa.  302,  100  Am. 
Dec.  642. 

These  cases  support  the  rule  that  in  a : 


suit  for  damages  tar  the  destruction  of  a 
growing  crop,  such  damages  are  to  be  as- 
certained as  of  the  time  of  the  injury,  and 
the  measure  to  be  applied  is  compensation 
for  the  value  of  the  crops  in  the  condition  in 
which  they  were  found  at  the  time  of  their 
destruction.  And  in  arriving  at  their  value 
It  is  proper  to  show  the  probable  yield  under 
proper  cultivation  and  the  value  of  such 
probable  yield  when  matured,  gathered,  and 
prepared  for  sale,  and  the  probable  cost  of 
proper  cultivation  to  mature  the  crop,  as 
well  as  the  cost  of  gathering,  preparation, 
and  transportation  to  market 

However,  we  find  no  support  In  the  author- 
ities for  the  application  of  the  foregoing 
rule  to  unsowed  or  unplanted  crops  which 
might  have  been  raised  except  for  the  wrong- 
ful taking.  Damages  based  on  such  an  hy- 
iwthesis  are  highly  speculative,  and  specula- 
tive profits  supposed  to  have  been  lost  have 
been  universally  discarded  by  the  courts  aa 
a  proper  measure  for  damages.  The  true 
measure  of  damages,  we  think,  where  a  les- 
see of  agricultural  lands  Is  wrongfully  dis- 
possessed and  thereby  hindered  from  culti- 
vating the  land.  Is  the  rental  value  of  the 
land,  plus  the  labor  of  breaking  it  or  other- 
wise preparing  It  for  the  reception  of  the 
crop.  1  Sedgwick  on  Damages,  {  184;  Mc- 
Knight  V.  Batcllff,  44  Pa.  169;  Kankakee  ft 
S.  R.  Co.  V.  Horan,  17  HI.  App.  650;  St.  L., 
I.  M.  ft  S.  iRy.  Oo.  V.  Saunders,  85  Ark.  Ill, 
107  S.  W.  194;  B.  ft  O.  S.  W.  B.  Co.  v. 
Stewart,  128  lU.  App.  270. 

For  the  reasons  stated,  the  Judgment  of 
the  court  below  is  reversed  and  the  cause  re- 
manded, with  directions  to  grant  a  new 
trial.    All  the  Justices  concur. 


HOLMBERG  v.  WILL.   '(No.  6173.) 
(Supreme  Court  of  Oklahoma.     Oct  12,  1915.) 

(SyUaiua  iy  the  Court.) 

1.  Apfkajl  and  Ebbob  $=>5C2— Pbesbntatiok 

FOB   RltVlEW — HecITAL    IN    CaSE-MaDB — DE- 
NIAL OF  New  Tkial. 

A  motion  to  dismiss  an  appeal,  on  the 
ground  the  case-made  does  not  show  any  final 
order  of  the  triid  court  overruling  plaintiff  in 
error's  motion  for  a  new  trial,  will  be  denied, 
where  the  case-made  contains  a  copy  of  the  orig- 
inal judgment  of  the  court  and  a  copy  of  the 
motion  for  new  trial,  and  a  recital  that  the  mo- 
tion was  overruled  by  the  court  and  the  action 
of  the  court  excepted  to.  Such  recital  in  the 
case-made  is  a  sufficient  compliance  with  sec- 
tion 5241,  Rev.  Laws  1910. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SJ  2495-2499 ;   Dec.  Dig.  <S=> 

2.  Appeai,  and   Ebbob  iS=>562— Recitai,  in 
Case-Made — Extension  of  Time. 

A  recital  in  the  case-made  that  upon  the 
overruling  of  the  defendant's  motion  for  new 
trial  he  excepted  to  the  court's  action  and  gave 
notice  of  appeal,  and  was'  allowed  60  days  to 
make  a  case-made,  and  10  days  for  the  sugRes- 
tion  of  amendments  thereto,  and  6  days  to  sign 
and  settle,  is  a  sufficient  showing  of  an  exten- 
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sion  of  time  by  the  court  to  make  and  serve, 
sign,  and  settle  the  case-made. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  f  §  2495-2499 ;  Dec.  Dig.  «=> 
662.] 

3.  Appeal  and  Erbok  <3=>564r-CASK-lilADB— 
Making  and  Sebtino — Extension  or  Time 
— Obdeb. 

But  where  an  order  is  made  by  the  judge  in 
chambers  extending  the  time  to  make  and  serve 
the  case-made,  such  order  is  required  by  the 
statute  to  be  entered  in  the  minutes  of  the  court, 
and  it  should  be  copied  into  the  case-made. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §{  2501-2606,  2656-2559; 
Dec  Dig.  <S=>564.] 

Error  from  County  Court,  Harper  County ; 
B.  C.  ECrause,  Judge. 

Action  b^  James  L.  Will  against  Charles 
Holmberg.  Judgment  for  plaintiff,  defend- 
ant brings  error,  and  plaintiff  moves  to  dis- 
miss.   Motion  denied. 

J.  L.  Griffltts,  of  Buffalo,  and  Gray  &  Mc- 
Vay,  of  Oklahoma  City,  for  plaintiff  in  error. 
E.  J.  Dick  and  M.  W.  McKenzle,  both  o£ 
Buffalo,  for  defendant  in  error. 

BROWN,  J.  The  case  presents  error  from 
the  county  court  of  Harper  county.  The  de- 
fendant in  error,  plaintiff  below,  brought 
suit  against  the  plaintiff  in  error,  the  defend- 
ant below,  to  replevin  certain  cattle  and  for 
damages.  Trial  was  had  to  the  court  with- 
out a  Jury,  resulting  in  a  Judgment  in  favor 
of  defendant  Plaintiff  appeals  upon  a  peti- 
tion in  error  and  case-made. 

Defendant  in  error  moves  to  dismiss  the 
appeal  on  the  following  grounds: 

"(1)  That  said  case-made  was  not  served  with- 
in three  days  after  Judgment  in  said  cause.  (2) 
There  is  no  final  order  or  judgment  overrulmg 
or  sustaining  plaintiff  in  erroPs  motion  for  a 
new  trial  in  the  court  below.  (3)  That  all  as- 
signments of  error  in  the  petitdon  in  error  of 
the  plaintiff  in  error  are  alleged  errors  oocur- 
ring  at  the  trial,  and  there  is  no  judgment  or 
final  order  passing  upon  the  motion  for  a  new 
trial,  or  any  exceptions  saved,  except  assign- 
ments of  error  Nos.  6  and  6." 

Service  of  the  motion  to  dismiss  was  ac- 
cepted by  counsel  for  plaintiff  in  error,  who 
filed  a  response  thereto. 

Ordinarily,  this  court  does  not  render  opin- 
ions on  motions  to  dismiss  appeals,  where  the 
same  are  denied.  However,  the  questions 
presented  here  are  of  such  frequent  occur- 
rence, and  so  much  of  the  court's  time  is  nec- 
essarily consumed  in  investigating  and  pass- 
ing upon  them,  that  it  Is  deemed  proper  at 
this  time  to  state  definitely  the  holding  of 
this  court  upon  these  questions,  and  there- 
by settle  once  for  all  these  questions,  so  that 
there  may  be  no  longer  any  confusion  in  the 
minds  of  the  bar  as  to  our  holdings. 

[1]  We  shall  consider  the  grounds  stated 
In  the  motion  to  dismiss  in  reverse  order  to 
whldi  they  are  set  forth.  It  is  true,  as  stat- 
ed In  the  third  ground  in  the  motion  to  dis- 
miss, all  the  errors  complained  of  are  errors 
occurring  at  the  trial,  and  that  defendant  In 


error's  contention  Is  true  that  the  case-made 
does  not  contain  a  copy  of  the  final  order 
of  the  court  below  overruling  or  passing  up- 
on the  motion  for  a  new  trial  and  the  excep- 
tions thereto.  On  page  29  of  the  case-madp 
is  a  copy  of  the  judgment  of  the  trial  court 
in  due  form,  in  favor  of  defendant  below, 
which  shows  to  have  been  rendered  on  De- 
cember 11,  1912.  Following  this,  on  page 
80,  Is  a  copy  of  defendant's  motion  for  a  new 
trial,  filed  December  12th,  setting  forth  the 
alleged  errors  of  the  trial  court  at  the  trial 
and  Included  In  the  assignments  of  error, 
in  the  petition  in  error  filed  herein.  On  page 
28  of  the  case-made  Is  a  recital  as. follows: 

"On  the  30th  day  of  December,  1912,  the  mo- 
tion for  a  new  hearing  was  denied  by  tjie  court, 
upon  which  ruling  the  defendant  excepted  and 
gives  notice  of  appeal  to  the  Supreme  Court  of 
the  state  of  Oklahoma.  That  60  days  is  given 
defendant  to  prepare  a  case-made,  10  days  to 
suggest  amendments,  5  days  to  sign  and  settle, 
and  an  appeal  bond  fixed  at  $2,000  to  be  given 
by  the  defendant  within  10  days  from  the  30th 
day  of  December,  1912." 

In  this  recital  it  affirmatively  appears  that 
defendant's  motion  for  a  new  trial  was  over- 
ruled by  the  court  and  that  he  excepted 
thereto.  The  final  Judgment  in  the  case  had 
betn  entered  and  copied  in  the  case-made, 
and  a  copy  of  defendant's  motion  for  a  new 
trial,  filed  in  the  court  below,  also  appear- 
ing in  the  case-made,  and  the  recital  therein 
above  quoted,  shows  affirmatively  the  action 
of  the  court  overruling  the  motion  for  a  new 
trial.  This  is  all  that  Is  required  by  oar 
statute. 

Section  6241,  Rev.  Laws  1910,  reads  as 
follows: 

"A  party  desiring  to  have  any  judgment  or 
order  of  the  county,  superior,  or  district  court, 
or  a  judge  thereof,  reversed  by  the  Supreme 
Court,  may  make  a  case,  contaimng  a  statement 
of  so  much  of  the  proceedings  and  evidence,  or 
other  matters  in  the  action,  as  may  be  necessary 
to  present  the  errors  complained  of  to  the  Su- 
preme Court." 

Counsel  have  cited  us  to  no  decision  o£  this 
court,  or  of  any  other  court,  holding  that  a 
failure  to  copy  In  the  case-made  the  order 
of  the  trial  court  overruling  the  motion  for  a 
new  trial,  is  a  fatal  defect  therein,  when  it 
contains  a  c<9y  of  sudi  motion  and  a  recital 
showing  the  same  was  overruled  and  excep- 
tions taken,  and  we  know  of  no  such  deci- 
sion. 

What  we  have  said  disposes  of  the  second 
ground  in  the  motion  to  dismiss. 

[2]  The  first  and' remaining  ground  in  the 
motion  to  dismiss  is  that  the  case-made  was 
not  served  on  defendants  in  error  in  three 
days  after  Judgment  in  the  case.  This  was 
not  necessary.  It  affirmatively  appears,  from 
the  recital  in  the  case-made  above  quoted, 
that  the  trial  court  granted  60  days  in  which 
to  make  and  serve  a  case-made,  10  days  for 
the  suggestion  of  amendments  thereto,  and 
to  be  signed  and  settled  within  5  days  there- 
after.   Tbs  case-made  shows  that  the  same 
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was  doly  served  upon  counsel  for  defendant 
In  error  February  24,  1913,  and  It  contains 
a  waiver  by  defendant  of  the  right  to  suggest 
amendments  and  an  agreement  that  the  same 
may  be  settled  immediately  without  notice. 
It  was  signed  and  settled  by  the  trial  judge 
February  24,  1918,  all  of  which  was  within 
the  time  allowed  by  the  court  for  the  making, 
serviiig,  signing,  and  settling  the  same. 

[3]  We  do  not  wish  to  be  understood  as 
bidding  that,  where  an  order  extending  the 
time  to  make  and  serve  a  case-made  is  made 
by  the  trial  judge.  In  chambers  or  otherwise 
than  In  open  court,  it  is  unnecessary  to  copy 
such  order  in  the  minutes  or  journal  of  the 
court.  The  statute  requires  this  to  be  done, 
and  in  such  case  the  order  should  be  o^ied 
in  the  case-made. 

The  motion  of  defendant  In  error  to  dis- 
miss the  appeal  herein  is  denied. 


INSUHANCB  CO.   OF  THE    STATE   OF 

PENNSYLVANIA  v.  HARRIS  et  al. 

(No.  6749.) 

(Supreme  Court  of  Oklahoma.    Oct.  12,  1915.) 

(8yllab«*  by  the  Court.) 

1.  Ebtoppei.  iS=s>111— Pucading— ilBiluisints. 

In  order  for  a  party  to  avail  himself  of  the 
doctrine  of  estoppel  as  constituting  a  part  of 
his  cause  of  action  or  defense,  he  snoald  plead 
the  facta  constituting  the  estoppel  with  partic- 
ularity. No  intendments  are  mdulged  in  favor 
of  such  a  plea,  but  it  is  incumbent  upon  the 
party  pleadmg  it  to  aver  aU  the  facts  essential 
to  its  existence. 

[Ed.  Note. — For  other  cases,  see  Estoppel, 
Cent  Dig.  {  301;    Dec.  Dig.  <S=>111.] 

2.  Insubarcb  «=>634— Action  on  Pouct— 
Pleading — Waives  o»  Fobfbitubb. 

Pleadings  examined,  and  held  to  sufficient- 
ly plead  facts  constitutmg  waiver  on  the  part 
of  defendant. 

[Ed.  Note. — ^For  other  cases,  see  Insurance, 
Cent.  Dig.  jS  1593.  1596,  1598,  1603-1606, 
1608;  Dec.  Dig.  <8=3634.] 

8.  Tbiai,  «=»e7  — Obdkb  of  Pboof  —  Discke- 

MON. 

Where  an  issue  is  expressly  joined  in  the 

S leadings,  and  plaintiff  rests  his  case,  and  the 
efendant  demurs  to  plaintiff's  evidence,  upon 
request  the  court  permits  the  plaintiff  to  with- 
draw his  announcement  and  offer  other  compe- 
tent and  material  evidence  bearing  upon  such 
issue,  such  action  by  the  court  will  not  consti- 
tute an  abuse  of  discretion,  In  the  absence  of  a 
showing  of  surprise  by  the  defendant. 

tBd.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  8  157;   Dec.  Dig.  «=3d7.] 

Error  from  District  Conrt,  Washita  Coun- 
ty ;  James  R.  Tolbert,  Judge. 

Action  by  John  D.  Harris  and  another 
against  the  Insurance  Company  of  the  State 
of  Pennsylvania,  a  corporation.  Judgment 
for  plalntiSb,  and  defendant  brings  error. 
AfDrmed. 

Scottaom,  Caldwell  &  McRill,  of  Oklahoma 
C3ty,  for  plaintiff  in  error.  A.  M.  Beets  and 
T.  a  Edwards,  both  of  Cordell,  for  defend- 
ant in  error  Harris.  J.  Q.  A.  Harrod,  of  Ok- 
lahoma City,  for  defendant  in  error  Keil. 


HARDY,  3.  Defendants  in  error,  who  will 
hereinafter  be  referred  to  as  assured,  brought 
this  action  against  plaintlfC  In  error,  who  will 
be  designated  as  th^  company,  in  the  dis- 
trict court  of  Wlashlta  county,  to  recover 
upon  a  policy  of  insurance  issued  by  the  com- 
pany upon  the  written  application  of  John 
D.  Harris.  Upon  trial  verdict  was  render- 
ed for  assured,  and  the  company  prosecutes 
error. 

The  flrat  question  urged  by  the  compai^ 
is  that  In  his  written  application  assured  ex- 
pressly warranted  that  certain  mortgage  in- 
debtedness upon  the  ^property  insured  would 
not  become  due  until  January  12,  1913,  and 
that  the  Interest  thereon  was  not  past  due; 
that  both  of  these  warranties  failed,  and  the 
poUcy  never  attached,  and  was  at  all  times 
null  and  void.  The  application  upon  which 
the  policy  was  Issued  was  incorporated  in 
and  made  a  part  of  the  policy  in  accordance 
with  section  3480,  Rev.  Laws  1910,  and  con- 
tained a  statement  that  the  mortgage  in- 
debtedness would  not  become  due  until  Jan- 
uary 12,  1913,  and  that  there  was  no  Inter- 
est past  due  thereon,  which  statements  were 
made  warranties  by  the  terms  of  the  appli- 
cation and  the  policy.  Tbe  note  was  dated 
January  12,  1911,  and  was  payable  one  year 
after  date,  and  provided  for  interest  from 
date  at  8  per  cent  per  annum,  payable  an- 
nually. The  application  was  dated  October 
14,  1912,  and  the  policy  was  issued  on  Oc- 
tober 17th  by  the  general  agent  at  Oklahoma 
City.  The  note  was  made  payable  to  Kon- 
rad  Kell,  and  was  executed  by  "the  Washita 
County  Cotton  Grower's  Association,  by  C. 
Reiger,  President"  Relger  testified  that  the 
note  had  been  renewed  for  another  year,  and 
Konrad  Kell,  payee,  also  testified  that  prior 
to  January  12,  1912,  the  note  had  been  ex- 
tended for  one  year,  and  that  the  agreement 
was  In  writing;  that  he  had  written  a  letter 
to  Relger,  and  In  reply  thereto  received  a 
letter  dated  December  18,  1911,  accepting  the 
proposition  to  the  effect  that  Reiger  should 
pay  10  per  cent  interest  for  the  eztenston, 
and  the  accrued  interest  should  be  added  to 
the  principaL  J.  Q.  A.  Harrod,  an  attorney, 
testified  that  Keil  came  to  him  in  October  or 
November,  1912,  and  engaged  him  to  collect 
"this  money"  for  him,  and  that  he  went  to 
Bessie  some  time  in  the  latter  part  of  Oc- 
tober or  November  and  met  Harris,  who  at 
that  time  told  him  it  would  not  be  due  un- 
til January  12th  foUowlng.  Harrod  told  Har- 
ris It  he  would  transfer  the  Insurance  to 
Keil  and  give  additional  security,  and  pay  up 
the  interest  by  December  1,  1912,  the  debt 
would  be  extended  another  year,  which  Har- 
ris agreed  to  do,  but  failed,  and  foreclosure 
proceedings  were  begun  on  December  27, 
1912.  The  company  contends  that  this  evi- 
dence Is  proof  conclusive  that  the  indebted- 
ness had  not  been  extended.  With  this  con- 
tention we  cannot  agree.    The  evidence  wag 
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ample  to  sustain  a  finding  that  said  mort- 
gage Indebtedness  had  been  extended,  and 
was  not  dae,  as  stated  In  the  application,  and 
the  preponderance  thereof  would  appear  to 
sustain  this  view.  The  evidence  also  Justi- 
fies a  finding  that  a  written  agreement  for 
the  extension  was  entered  Into,  but,  If  it  be 
treated  as  an  oral  agreement,  section  888, 
Bev.  Laws  1910,  does  not  prevent  Its  opera- 
tion. Ttie  original  rate  of  Interest  was  8  per 
cent,  and  by  the  new  arrangement  the  In- 
terest then  due  was  added  to  the  principal, 
and  the  new  principal  sum  bore  interest 
thereafter  at  the  rate  of  10  per  cent  per  an- 
num, and  the  date  of  payment  was  extended 
one  year  from  the  former  date  of  maturity. 
The  promise  to  pay  a  higher  rate  of  Interest 
upon  the  new  principal  sum  was  a  sufficient 
consideration  for  an  agreement  to  extend  the 
time  of  payment  for  a  fixed  and  definite 
period  (Cain  v.  Munger,  149  Pac.  1066,  not 
yet  officially  reported ;  Maker  v.  Taft  et  al., 
41  OkL  663,  139  Pac.  970,  62  L.  B.  A.  [N.  S.] 
328);  and  when  this  agreement  was  con- 
summated, and  the  time  was,  in  fact,  ex- 
tended, even  though  the  agreement  be  oral, 
this  section  of  the  statute  was  complied  with, 
for  it  would  not  be  necessary  to  wait  until 
the  expiration  of  the  12  months'  extension 
before  the  oral  agreement  to  extend  could  be 
said  to  be  executed. 

[1,  2]  The  company's  second  proposition  is 
that  the  assured  failed  to  plead  or  prove  a 
waiver  of  the  forfeiture  by  virtue  of  the 
breach  of  the  two  warranties  previously  dis- 
cussed. In  paragraphs  B  and  C  of  the  see- 
ond  amended  reply,  the  assured  alleged  that 
the  company  elected  to  waive,  and  did  waive, 
the  provisions  of  said  policy,  for  the  rea- 
son that  after  the  defendant  had  been  notl- 
fiejd  of  the  loss  defendant  called  upon  the 
plaintiff  to  make  and  furnish  proof  of  loss, 
which  plaintiff  did  at  considerable  expense 
and  loss  of  time,  and  that  at  the  time  said 
defendant  knew  the  mortgagee.  Sell,  had  be- 
gun foreclosure  proceedings  on  said  property, 
and  that  said  indebtedness  was  claimed  to  be 
due;  that  after  defendant  had  been  notified 
that  said  indebtedness  was  claimed  to  be 
due,  and  foreclosure  proceedings  had  been 
begun,  the  defendant  rejected  the  proof  fur- 
nished by  plaintiff  and  called  upon  him  to 
furnish  additional  proofs;  that,  pursuant  to 
said  request  plaintiff,  at  considerable  out- 
lay of  expense  and  time,  prepared  and  fur- 
nished additional  proofs  of  loss,  and  went 
to  Oklahoma  City,  a  distance  of  more  than 
100  miles,  and  testified  under  oath  before  the 
attorney  for  the  defendant  in  reference  to 
said  matter;  and  that  during  all  this  time 
defendant  knew  said  mortgage  Indebtedness 
was  claimed  to  be  due  and  foreclosure  pro- 
ceedings had  been  begun.  The  rule  as  estab- 
lished by  previous  decisions  of  this  court  is 
that: 

"An  estoppel  must  b«  pleaded  in  order  to  ena- 
ble a  party  to  avail  himself  of  it  on  the  trial, 
and  must  be  pleaded  with  particularity  in  or- 


der to  constitute  either  a  cause  of  action  or  de- 
fense. Mo  intendments  are  indulged  in  favor  of 
such  plea,  but  it  is  incumbent  upon  the  party 
pleading  to  aver  all  the  facts  essential  to  its  ex- 
istence." Holt  V.  Holt,  2a  Okl.  639,  102  Pac 
187;  Blakemore  v.  Johnson,  24  Okl.  544,  103 
Pac.  554;  American  Job.  Ass'n  v.  James,  24 
Okl.  460,  103  Pac.  670;  Cooper  v.  Flesner,  24 
Okl.  47.  103  Pac.  1016,  23  ll  B.  A.  (N.  S.) 
1180,  20  Ann.  Cas.  29. 

And  this  rule  has  been  applied  in  actions 
upon  insurance  policies.  In  Nance  v.  Okla. 
Fire  Ins.  Co.,  31  OM.  208,  120  Pac.  948,  38  I* 
B.  A.  (N.  S.)  426,  the  rule  is  stated  thus: 

"In  order  for  a  party  to  avail  himself  of  the 
doctrine  of  estoppel  as  constituting  a'  part  of 
his  cause  of  action  or  defense,  he  shonld  plead 
the  facts  constituting  the  estoppel." 

See,  also.  Modem  Woodmoi  ▼.  WeeUey, 
42  Okl..  25,  139  Pac.  1138. 

In  applying  this  rule  to  the  pleading  now 
under  consideration,  the  company,  while  ad< 
mltting  it  had  knowledge  that  said  Indebted- 
ness was  claimed  to  be  due,  and  foreclosure 
proceedings  had  been  begun,  seek  to  distin- 
guish between  an  allegation  of  knowledge 
that  said  mortgage  Indebtedness  was  claim- 
ed to  be  due  and  an  allegation  that  said  in- 
debtedness was.  In  fact,  due,  and  therefore 
urge  that,  not  having  full  knowledge  of  the 
facts,  it  could  not  waive  the  forfeiture.  The 
law  on  this  point  Is  stated  In  3  Cooley's 
Briefs  on  Insurance,  p.  2467,  as  foUowa: 

"In  order  to  establish  a  waiver,  it  must  ap- 
pear that  the  insurer  acted  with  notice  or  full 
knowledge  of  the  facts  avoiding  or  waiving  the 
insurance.  An  insurer  cannot  be  held  to  have 
waived  a  right  which  he  did  not  know  existed." 

It  was  a  matter  of  diarp  contention  at  the 
trial  aa  to  whether,  the  mortgage  Indebted- 
ness was,  in  fact,  diue,  and,  as  already  stated, 
we  tliink  the  preponderance  of  the  evidence 
Justifies  a  finding  that  said  indebtedness  was 
not  due.  Tte  pleadings  allege,  and  the  actual 
facts  were,  that  the  Indebtedness  was  claim- 
ed to  be  d-ue,  and  foreclosure  proceedings 
had  been  commenced  against  the  property; 
and  the  c<Mnpany  admits  that  it  had  knowl- 
edge thereof.  We  think  the  pleadings  were 
sufficient  in  this  regard. 

As  to  the  facts  under  these  issues,  the  evi- 
dence tends  to  show  that  on  the  16th  day  of 
January,  1913,  the  company  had  notice  of 
these  facts,  and  thereafter  required  assured 
to  file  proofs  of  loss,  which  were  rejected  on 
March  10,  1913,  without  declaring  a  forfei- 
ture of  the  policy  for  these  reasons,  expressly 
rejecting  said  proofs  of  loss  because  of  same 
being  insufficient  and  not  meeting  certain  re- 
quirements of  the  policy.  On  April  16th  John 
D.  Harris,  in  pursuance  to  the  requirements 
of  the  company,  appeared  at  Oklahoma  City 
and  submitted  to  a  sworn  examination  in  ref- 
erence to  the  loss,  and  on  April  19th  the  com- 
pany denied  liability  without  specifically  as- 
serting a  forfeiture  for  said  cause,  but  In  the 
letter  stating  that  it  expressly  reserved  "un- 
to itself  any  and  all  rights  in  the  premises, 
Including  any  and  all  forfeitures  and  de- 
fenses with  the  express  intention  of  at  all 
times  asserting  and  standlf«  n^«a  aame." 
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Snch  conduct  npon  Its  part,  with  knowledge 
of  tbe  trae  state  of  facts,  would  constitute  a 
waiver  of  the  alleged  forfeiture.  Pacific 
Mut  Life  Ins.  Co.  t.  O'NelJ,  38  Okl.  793,  130 
Pac.  270 ;  Glsh  v.  Ins.  Co.  of  North  America, 
16  Okl. 5». 87  Paa 869, 13  I*  R,  A.  (N.  S.)  826; 
St  L.  &  S.  F.  R.  Ca  ▼.  Oopeland,  23  Okl.  837, 
102  Pac.  101 

The  condition  In  the  policy  that  the  com- 
pany should  not  be  held  to  have  waived  any 
provision  or  condition  thereof  by  any  require- 
ment, act,  or  proceeding  upon  Its  part  relat- 
ing to  the  appraisal  or  to  any  examination 
thereunder  provided  for  could  not  relieve  the 
company  of  the  forfeiture,  for  this  provision 
only  applies  to  matters  relating  to  the  ap- 
praisal of  the  loss  or  to  the  examination  of 
the  Insured,  and,  while  under  this  provision 
It  has  been  held  that  an  examination  of  the 
insured  does  not  constitute  a  waiver  (Alfred 
Hlller  Ca  v.  Ins.  Co.  of  North  America,  125 
La.  9.'»,  62  South.  104,  32  L.  R.  A.  [N.  S.]  453), 
it  should  not  be  construed  to  Include  a  re- 
quirement that  the  assured  fuimish  proofs  of 
loss,  or  additional  proofs,  after  knowledge  of 
the  comiMiny  as  to  the  acts  upon  wblch  the 
forfeiture  is  predicated,  as  the  assured  was 
required  to  do  in  this  case. 

The  third  contention  of  the  company  is 
that  the  policy  was  void  because  foreclosure 
proceedings  had  been  ccnumenced  with  the 
knowledge  of  the  Insured,  and  that  evidence 
of  an  estoppel  or  waiver  of  the  forfeiture  for 
said  reasons  was  Inadmissible,  because  not 
properly  pleaded.  The  policy  contained  this 
provision: 

"This  entire  poUcy,  unless  otherwise  provid- 
ed, by  agreement,  mdorsed  thereon  or  added 
thereto,  shall  be  void  if  *  *  *  with  the 
knowledge  of  the  insured  foreclosure  proceed- 
ings be  commended  or  notice  given  of  sale  of 
any  property  covered  by  this  policy  by  virtue 
of  any  mortgage  or  trust  deed." 

Under  this  provision,  in  order  to  constitute 
a  forfeltore,  it  would  not  only  be  necessary 
that  forecloeuna  proceedings  be  commenced, 
htu  also  that  this  must  be  done  with  the 
knowledge  of  the  insured.  The  defendant  in 
its  answer  alleged: 

"That  prior  to  the  date  of  the  fire  referred  to 
lo  plaintiffs'  petition,  to  wit,  December  27, 
1912.  a  certain  foreclosure  action,  suit,  and  pro- 
ceedings was  commenced  in  this  same  court, 
iritb  the  knowledge  of  the  insured,  John  D. 
Harris." 

In  plaintiffs'  reply  It  was  alleged: 
"That  after  said  defendant  had  been  notified 
tod  advised  that  said  indebtedness  was  claimed 
to  be  due  by  the  said  Konrad  Kell,  and  that 
foreclosure  proceedings  had  been  begun  in  the 
district  court  of  Washita  county,  as  alleged  in 
defendant's  answer,  the  said  defendant  reject- 
ed the  proofs  furnished  by  the  said  John  D. 
Barris,  and  called  upon  him  to  furnish  addi- 
tional proof;  •  *  *  that  during  all  of  the 
time  of  said  negotiations  for  settlement  as  here- 
tofore set  out,  the  defendant  knew  that  said 
mortgage  indebtedness  was  claimed  to  be  due, 
and  that  foreclosure  proceedings  had  been  be- 
gim  as  aforesaid." 

By  its  answer  defendant  alleged  that  fore- 
(l«8Bi«  jtroceedingB  had  been  begun  with  the 


knowledge  of  the  assured.  This  was  pleaded 
as  showing  a  forfeiture  of  the  policy,  whlcb 
was  urged  in  the  answer,  and  plaintiffs,  by 
way  of  reply,  admitted  that  foreclosure  pro- 
ceedings had  been  begun  as  alleged,  thereby 
admitting  the  two  facts  alleged  in  the  an- 
swer, to  wit:  (1)  That  foreclosure  proceed- 
ings had  been  begun  prior  to  the  date  of  the 
fire,  on,  to  wit,  December  27,  1912;  and  (2) 
that  said  proceedings  were  commenced  with 
the  knowledge  of  the  assured.  And,  after  ad- 
mitting these  material  facts  to  be  true,  in 
avoidance  thereof,  it  alleged  that  the  com- 
pany, after  notice  that  foreclosure  proceed- 
ings had  been  begun  as  alleged,  that  Is,  prior 
to  the  fire,  and  with  the  knowledge  of  the 
Insured,  rejected  proofs  furnished  by  said 
Harris,  and  called  upon  him  for  additional 
proofs,  and  that  during  all  the  time  said  ne- 
gotiations were  pending  the  defendant  knew 
that  said  mortgage  indebtedness  was  claimed 
to  be  due  and  foreclosure  proceedings  had 
been  begun  as  aforesaid. 

We  think  these  pleadings  were  sufficient  to 
properly  plead  a  waiver  of  said  alleged  for- 
feiture, and  evidence  In  support  of  such  is- 
sue was  admissible  thereunder.  This  being 
true,  the  court  did  not  abuse  its  discretion 
by  permitting  the  assured,  after  having  rest- 
ed his  case,  and  defendant  had  interposed  its 
demurrer  to  his  evidence,  to  reopen  the  case 
and  introduce  further  and  additional  evi- 
dence. Harris  V.  Palmer,  2S  Okl.  770,  lOS 
Pac.  385;  Bristow  v.  Carrigar,  37  Okl.  736, 
132  Pac.  1108 ;  St  L.  &  S.  F.  R.  Co.  v.  Long, 
41  OkL  177,  137  Pac  1156,  Ann.  Cas.  19150, 
432. 

[3]  Nor  did  the  court  commit  an  abuse  of 
discretion  In  overruling  the  defendant's  mo- 
tion for  a  continuance  upon  the  ground  of 
surprise,  for  the  reason  that,  the  issue  of  es- 
toppel or  waiver  by  the  company  of  the  for- 
feiture urged  because  of  the  commencement 
of  foreclosure  proceedings  with  the  knowl- 
edge of  assured  being  pr<^erly  pleaded,  evi- 
dence was  admissible  in  support  thereof; 
and  the  company  was  under  obligation  to  be 
prepared  to  meet  said  issue  upon  the  trial, 
if  it  could  do  so.  The  argument  in  support 
of  this  last  proposition  is  that,  while  the  com- 
pany knew  foreclosmre  proceedings  had  been 
commenced  prior  to  the  fire,  yet  it  did  not 
have  knowledge  of  the  fact  that  the  assured, 
Harris,  knew  of  the  commencement  thereof 
prior  to  the  flra  The  witness  Harrod  tes- 
tified that  on  the  16th  day  of  January,  1913, 
he  had  a  telephone  conversation  with  Merrill 
&  Branlff,  general  agents  of  the  company, 
over  the  telephone,  and  that  on  the  next 
day  he  saw  Mr.  Branlff  personally  and  again 
talked  the  matter  over  with  him,  and  in  these 
conversations  expressly  stated  that  he  had 
filed  foreclceure  proceedings,  and  that  Har- 
ris knew  about  It,  and  had  received  notice 
thereof.  The  pleadings  expressly  joined  is- 
sue on  this  fact  As  already  stated,  defend- 
ant alleged  that  foreclosure  proceedings  were  j 

Digitized  by  LjOOQ  IC 


862 


162  PACIFIC  REPORTER 


(OkL 


begrnn  with  knowledge  of  the  assured,  and, 
having  urged  that  as  a  defense,  the  assured 
by  way  of  reply  admitted  these  facts  to  be 
true,  and  expressly  alleged  that  the  company, 
with  knowledge  of  these  facts,  on  March  10, 
1913,  rejected  proofls  of  loss,  without  assert- 
ing a  forfeiture  for  that  reason.  Besides, 
the  defendant  aedced  that  the  jury  be  dis- 
charged and  the  case  continued  for  the  term 
In  order  to  get  the  evidence  of  Its  general 
agent  and  adjuster,  both  of  whom  lived  In 
Oklahoma  City,  a  distance  of  about  100  miles 
from  the  place  of  trlaL 

Even  If  the  plea  of  surprise  were  well  tak- 
Oi,  which  we  think  It  was  not,  sftlll  the  neces- 
sll7  for  a  continuance  for  the  term  Is  not 
apparent,  and,  at  most,  a  postponement  for 
a  reasonable  time  was  all  that  could  be  asked. 

For  the  reasons  given,  the  Judgment  Is  af- 
firmed.   All  the  Justices  concur. 


STATE  ex  reL  FREELINO,  Atty.  Gen.,  t. 
EIGHT,  County  Judge.     (No.  7339.) 

(Supreme  Court  of  Oklahoma.    Oct.  12,  1915.) 
(Byllaiut  bv  the  Court.) 

1.  PBOBATB    PBOCEDtTBE. 

By  virtue  of  section  6347,  Rev.  Laws  1910, 
the  Justices  of  the  Supreme  Court  are  given  au- 
thority to  prescribe  such  rules  regulating  proce- 
dure in  probate  matters  as  are  necessary  to 
carry  the  provisions  of  the  Code  into  effect,  and 
to  prescribe  such  further  rules  consistent  there- 
with as  they  may  deem  proper. 

2.  coubts  ^=>85  —  cobntt  courtb  —  ruucs 
Reoulatiro  Pbobati  PbIocedube. 

Such  rules  when  so  prescribed  apply  to  and 
are  binding  upon  the  county  courts  of  this  state, 
and  such  courts  and  the  judges  thereof  are  with- 
out power  to  dispense  with  the  requirements  of 
such  rules,  or  to  vacate  and  set  the  same  aside, 
or  to  prescribe  other  rules  in  lieu  thereof  or  in 
conflict  therewith. 

[Ed.  Note.— For  other  cases,  see  Courts,  CJent 
Dig.  if  294,  296-301;   Dec.  Dig.  «=»85.] 

3.  Courts  €=3204— Sufbeue  Coubt  —  Jubis- 
DicnoN  oveb  Infebiob  Coubts. 

By  section  2,  art  7,  of  the  Constitution 
(section  187,  WilUama'  Ann.  Const.),  the  Su- 
preme Court  is  given  Jurisdiction  to  exercise  a 
general  superintending  control  over  aU  inferior 
courts  and  all  commissions  and  boards  created 
by  law,  and  this  jurisdiction  is  a  separate  and 
distinct  grant  from  its  appellate  jurisdiction. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent. 
Dig.  If  499,  504,  619,  758%,  791;  Dec.  Wg. 
«=»2(M.] 

4;  Coubub  ®=3207  —  Obioinal  Jubisdiction 
OF  S0PBEME  OouBT  —  Mandamus  —  County 
Coubt— BuuBS  Rxaui^nNO  Pbobatb  Pbo- 

GKDUBB. 

Under  such  jurisdiction  of  superintending 
control  the  Supreme  Court  may  issue  a  writ  of 
mandamus  to  the  county  court  of  Rogers  county 
and  to  the  judge  thereof,  commanding  such 
court  and  judge  to  vacate  an  order  attempting 
to  abrogate  the  rules  prescribed  by  the  justices 
of  the  court  regulating  procedure  in  probate 
matters,  and  to  reinstate  such  rules  and  com- 
ply therewith  in  probate  matters  pending  or 
hereafter  begun  in  such  court. 

[Ed.  Note.— For  other  cases,  see  Courts,  Dec. 
Dig.  <S=»207.] 


Original  mandamus  by  the  State,  on  the  re- 
lation of  S.  P.  Freellng,  Attorney  General, 
against  H.  Tom  Klght,  County  Judge  of  Rog- 
ers County,  Okl.     Writ  Issued. 

S.  P.  Freellng,  Atty.  Gen.,  J.  H.  MUey, 
Asst  Atty.  Gen.,  and  Owen  Owen,  of  Nowata, 
for  plainUfF.  John  Q.  Adams,  Richard  H. 
Wills,  Crawford  W.  Cameron,  C.  B.  Holtzen- 
dorff,  and  P.  W.  Holtzendorff,  all  of  Clare- 
more,  for  defendant 

HARDY,  J.  The  state,  upon  the  relation 
of  the  Attorney  (Seneral,  files  an  original  pe- 
tition In  this  court  for  a  writ  of  mandamus, 
directed  to  the  defendant,  Hon.  H.  Tom 
Klght,  as  the  duly  elected,  qualified,  and  act- 
ing county  judge  of  Rogers  county,  Okl.,  com- 
manding him,  as  such  county  judge,  to  ob- 
serve and  obey  certain  rules  of  preoedure  In 
probate  matters  (other  than  rule  10  which 
has  been  superseded  by  statute)  adopted  by 
the  Justices  of  the  Supreme  Court,  on  June 
11,  1914,  to  be  efl^ectlve  on  the  15th  day  of 
July,  1914 ;  which  said  rules  by  their  terms 
were  made  applicable  to  Rogers  county.  Up- 
on filing  this  petition  an  alternative  writ  was 
Issued,  and  service  of  same  accepted  by  said 
defendant.  On  May  11,  1915,  said  defendant 
filed  his  return  herdn.  In  which  he  admits 
the  allegations  of  fact  contained  in  the  peti- 
tion, but  denies  that  It  Is  his  duty  to  observe 
and  obey  said  rules,  for  the  reason  that  said 
rules  were  not  made  In  pursuance  of  section 
5347,  Rev.  Laws  1910,  and  are  legislative  In 
their  nature  and  beyond  the  power  or  func- 
tion of  the  justices  of  this  court  to  promul- 
gate or  enforce,  and  asserts  the  power  and 
authority  of  the  defendant  to  adopt  rules  for 
the  regulation  and  conduct  of  probate  busi- 
ness In  his  court  On  the  11th  day  of  June, 
1914,  the  justices  of  this  court,  in  pursuance 
of  section  6347,  Rev.  Laws  1910,  met  at  the 
capital  of  the  state,  and  after  due  consider- 
ation, promulgated  and  adopted  rules  1  to 
18,  both  Inclusive,  regulating  the  procedure  In 
probate  matters,  and  ordered  that  said  rules 
should  apply  to  this  court  and  to  the  district 
courts,  superior  courts,  county  courts,  and  all 
other  courts  of  record  throughout  the  state 
In  which  they  might  be  applicable,  on  and 
after  the  15th  day  of  July,  1914.  These  rules 
by  their  terms  were  applicable  to  the  county 
court  of  Rogers  county ;  and,  as  appears  from 
the  pleadings,  Hon.  Walter  W.  Shaw,  county 
judge  of  that  county,  on  the  5th  day  of 
June,  1914,  had  adopted  said  rules,  prior  to 
the  time  same  became  effective  by  order  of 
this  court,  and  after  July  15, 1914,  said  rules 
were  readopted,  and  continued  In  force  until 
the  4th  day  of  January,  1915,  when  defend- 
ant, as  county  Judge  of  said  county,  made 
an  order  setting  aside  and  vacating  said  rules 
theretofore  adopted  by  his  predecessor,  and 
adopting  in  lieu  thereof  other  rules,  which 
are  clearly  In  conflict  with  the  rules  promul- 
gated by  the  Justices  of  this  court 
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[1,  t]  The  antbortty  of  the  Justices  of  tbis 
court  to  adopt  the  mles  In.  question  Is  con< 
talned  In  section  5347,  Ser.  Laws  1910,  wblch 
is  as  follows: 

"Tlie  Joatices  of  the  Supreme  Gonrt  shall  meet 
eTeT7  two  yean  during  the  month  of  June,  at 
the  capital  of  the  state,  and  revise  their  gen- 
eral rules,  and  make  such  amendments  thereto 
as  may  be  required  to  carry  into  effect  the  pro- 
visions of  this  Code,  and  shall  make  such  fur- 
ther rules  consistent  herewith  as  they  may  deem 
proper.  The  rules  so  made  shall  apply  to  the 
Supreme  Court,  the  district  courts,  the  superior 
courts,  the  county  courts,  and  all  other  courts 
of  record." 

This  statute  was  originally  taken  from 
Kansas,  and  has  been  considered  sereral 
times  by  the  Supreme  Court  of  that  state. 
At  the  time  of  the  revision  of  tbe  Code  in 
1910,  minor  changes  were  made  In  the  lan- 
guage of  the  act,  but  in  all  substantial  par- 
ticulars it  is  tbe  same  as  originally  adopted ; 
and,  onder  this  section,  mles  prescribed  by 
tbe  Supreme  Court  of  Kansas  have  been 
sustained,  which  regulated  the  procedure  tn 
tbe  Inferior  courts  of  that  state.  Jones  v. 
Menefee,  28  Kan.  437;  Robitaille  t.  Fnrgu- 
son,  4  Kan.  656;  Halford  t.  Coe,  4  Kan.  561; 
Coleman  v.  Newby,  7  Kan.  82  (by  a  divided 
oooit). 

By  the  language  of  this  section,  tbe  Jus- 
tices of  this  court  are  given  tbe  authority  to 
revise  their  general  rules  and  make  such 
amendments  thereto  as  may  be  required  to 
carry  Into  effect  tbe  provisions  of  the  Code, 
and  to  make  such  farther  roles,  consistent 
therewith,  as  they  may  deem  proper,  and 
said  mles,  when  so  made,  apply  to  all  courts 
of  record  in  this  state.  Said  rules  were  of 
tbe  kind  and  character  authorized  to  be  made 
by  said  section,  and  were  not  unreasonable 
nor  in  conflict  with  the  statutes  of  this  states 
and  it  Is  expressly  declared  that  said  rules 
shall  apply  to  tbe  county  courts  within  this 
state.  Tbe  effect  of  tbe  rules  when  adopted 
by  an  appellate  court,  that  are  prescribed  to 
govern  procedure  in  inferior  courts,  has  fre- 
quently been  passed  upon  by  tbe  courts,  and 
Invariably  held  to  be  binding,  and  the  ques- 
tion does  not  seem  to  us  to  admit  of  any  con- 
troversy or  argument 

Tbe  rule  is  stated  thus  In  6  Stand.  Bncy. 
Pro.  p.  63: 

"Rules  have  the  force  and  effect  of  law,  and 
are  binding  upon  Utigants,  and  upon  counsel, 
upon  tbe  court  and  its  officers.  A  rule  made 
pursuant  to  statutory  authority  b^  an  appellate 
court  to  govern  the  procedure  in  inferior  courts 
is  binding  upon  the  latter,  and  rules  adopted  by 
a  board  or  convention  of  judges  are  binding  on 
the  individual  Judges."  , 

And  In  the  notes  to  this  text  are  dted  a 
great  nnmber  of  cases  from  many  states  in 
the  Union.  In  fact  we  do  not  know  of  any 
case  where  an  appellate  court  la  given  au- 
thority by  statute  to  prescribe  rules  regulat- 
ing procedure  in  Inferior  courts  which  holds 
that  Biudi  rules  are  not  binding,  or  that  the 
inferior  court  may  disregard  or  set  aside  said 
rules.  The -same  rule  is  announced  in  18 
li^icy.  P.  *  P.  p.  1271,  as  foUows: 


"Although  courts  may  sometimes  dispense 
with  the  requirements  of  their  own  rules,  it  is 
uniformly  held  that  they  have  no  such  power 
in  regard  to  rules  prescribed  for  them  by  a 
higher  court" 

We  might  dte  case  after  case  in  support  of 
this  proposition,  but  deem  It  nnnecessary.  It 
was  clearly  without  the  power  and  authority 
of  tbe  defendant  as  tbe  Judge  of  the  county 
court  of  Rogers  county,  to  vacate  or  set  aside 
the  rules  theretofore  prescribed  by  the  Jus- 
tices of  this  court,  and  adopted  by  bis  pred- 
ecessor. At  the  most  all  that  be  had  au- 
thority to  do  was  to  change,  subject  to  ap- 
proval by  the  Justices  of  this  court,  the  dates 
previously  designated  upon  which  certain 
matters  would  be  heard,  wblch  be  might 
change  to  suit  his  ctMivenlence  and  to  facili- 
tate tbe  business  of  tbe  court,  in  accordance 
with  tbe  rules  that  were  adopted  by  the 
Justices  of  this  court  The  order  made  by 
him  on  the  4th  day  of  January,  1916,  being 
a  nullity  and  ineffective  to  abrogate  the  rules 
theretofore  in  force,  it  follows  of  course  (that 
said  rules  are  still  the  only  valid  rules  reg- 
ulating procedure  in  probate  matters,  and  the 
defendant  being  vested  with  no  dlscretl(m 
in  the  matter  as  to  whetben  be  should  com- 
ply with  and  obey  said  rules,  was  clearly  un- 
der obligation  to  do  so,  as  much  as  If  they 
bad  been  enacted  by  the  Legislature. 

The  authority  of  this  court  to  enforce  obe- 
dience to  said  rules  is  questioned  by  the  re- 
spondent. In  his  answer  to  the  alternative 
writ  he  denies  the  validity  thereof,  and  as- 
serts bis  own  authority  to  prescribe  rules  for 
governing  the  procedure  in  bis  court  and 
says  that  if  this  court  shall  be  of  opinion 
that  the  justices  thereof  have  authority  to 
prescribe  said  rules,  and  that  same  are  bind- 
ing upon  him,  and  that  it  has  jurisdiction  to 
enforce  obedience  thereto  by  mandamus,  he 
will  comply  therewith.  We  construe  this 
language  to  mean  that,  notwithstanding  we 
may  be  of  opinion  that  the  ruies  are  valid, 
yet  if  we  are  not  possessed  of  authority  to 
enforce  same  by  mandamus,  he  will  not  ob- 
serve them. 

[3]  Section  2,  art  7,  Const  (section  187, 
W.  Const),  defines  tbe  jurisdiction  of  this 
court  as  foUows  : 

"The  appellate  Jurisdiction  of  the  Supreme 
Court,  shall  be  coextensive  with  the  state,  and 
shall  extend  to  all  civil  cases  at  law  and  in  equi- 
ty, and  to  all  criminal  cases  until  a  Criminal 
Court  of  Appeals  with  exclusive  appellate  juris- 
diction in  criminal  cases  shall  be  estabUshed  by 
law.  The  original  jurisdiction  of  the  Supreme 
Court  shall  extend  to  a  general  superintending 
control  over  all  inferior  courts  and  all  commis- 
sions and  boards  created  by  law.  The  Supreme 
Court  shall  have  power  to  issue  writs  of  habeas 
corpus,  mandamus,  quo  warranto,  certiorari, 
prohibition,  and  such  other  remedial  writs  as 
may  be  provided  by  law,  and  to  hear  and  de- 
termine the  same ;  and  the  Supreme  Court  may 
exercise  such  other  and  further  Jurisdiction  as 
may  be  conferred  upon  it  by  law.    ♦    •    •  " 

Similar  provisions,  with  varying  phrase- 
ology. Is  now  found  in  the  Constitutions  of  a 
number  of  the  states,  and  it  has  been  held 
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saperlntendlng  control  over  Inferior  courts 
Is  separate  and  In  addition  to  the  general 
appellate  jurisdiction  of  the  Supreme  Court. 
Attorney  General  v.  Railroad  Companies,  35 
Wis.  425;  State  ex  rel.  Fourth  National 
Bank  et  al.  v.  Johnson,  103  Wis.  591,  79  N. 
W.  1081,  51  L.  R.  A.  33  (note) ;  State  v.  Dis- 
trict Court  of  First  Judicial  District,  24 
Mont.  539,  63  Pac.  395 ;  State  ex  rel.  Anacon- 
da Copper  Mining  Co.  r.  District  Court,  25 
Mont  504,  05  Pac.  1020. 

In  Matney  v.  King,  20  OkL  22,  93  Pac.  737, 
speaking  for  the  court,  Mr.  Justice  Kane  said: 

"This  provision  practically  places  the  Su- 
preme Court  in  the  same  relation  to  the  infe- 
rior courts  of  the  state  as  the  Court  of  King's 
Bench  bore  to  the  inferior  courts  of  England, 
under  the  common  law." 

And  quoted  with  approval  from  the  opin- 
ion of  Chief  Justice  Marshall  in  Ex  parte 
Crane,  5  Pet.  190,  8  U  Ed.  92,  discussing  the 
supervisory  powers  of  the  Supreme  Court  of 
the  United  States  over  the  proceedings  of 
inferior  courts  by  the  writ  of  mandamus, 
according  to  the  principles  of  common  law. 
Originally  the  king  himself  sat  in  the  Court 
of  King's  Bench,  and  took  all  the  power  to 
himself,  until — • 

"the  Normans  ^wing  up  English,  they  became 
fond  of  those  hberties  and  privileges  which  the 
English  had  enjoyed  in  the  Saxon  times.  Hence 
it  was  necessary  to  introduce  a  new  policy,  and 
hence  the  original  of  our  courts  as  we  have 
them  at  this  day  in  Westnunster  Hall."  2  Ba- 
con Ab.  Courts. 

The  extent  of  jurisdiction  of  the  Conrt  ot 
King's  Bench  is  given  by  Blackstone,  as  fol- 
lows: 

"The  jurisdiction  of  this  court  is  very  Ugh  and 
transcendant.  It  keeps  all  Inferior  courts  with- 
in the  bounds  of  their  authority,  and  may  either 
remove  their  proceedings  to  be  determined  here, 
or  prohibit  their  progress  below.  It  superin- 
tends all  civil  corporations  in  the  kingdom.  It 
commands  magistrates  and  others  to  do  what 
their  duty  requires,  in  every  case  where  there 
is  no  specific  remedy.  It  protects  the  liberty  of 
tlie  subject,  by  speedy  and  summary  interposi- 
tion. 3  Blackstone,  Comm.  42.  For  it  is  the 
peculiar  business  of  the  Court  of  King's  Beni:h 
to  superintend  all  Other  inferior  tribunals,  and 
therein  to  enforce  the  due  exercise  of  those  ju- 
dicial or  ministerial  powers  which  the  Crown  or 
Legislature  have  invested  them,  and  this,  not 
only  by  restraining  their  excesses,  but  also  by 
quickening  their  negligence  and  obviating  their 
denial  of  justice."    2  Blackstone,  Comm.  111. 

In  Sikes  v.  Ransom,  6  Johns.  279,  in  dis- 
cussing a  similar  question,  the  Supreme 
Court  of  New  York  said: 

"We  have  the  general  superintendence  of  all 
inferior  courts;  and  are  bound  to  enforce  obedi- 
ence to  the  statutes,  and  to  oblige  subordinate 
courts  and  magistrates  to  do  those  legal  acts 
which  it  is  their  duty  to  do." 

Under  a  similar  provision  the  Supreme 
Court  ot  Wisconsin  held  that  court  might, 
by  mandamus,  compel  an  inferior  court  to 
perform  a  duty  imposed  by  statute  which  is 
not  discretionary  in  its  effect,  and  might 
also  compel  action  In  cases  where  discretion 
was  to  t>e  exercised,  when  it  dearly  ap- 
peared that  such  discretion  had  not  in  fact 
been  exercised  or  that  action  had  been  taken 


In  manifest  disregard  of  it  State  ex  reL 
Fourth  National  Bank  v.  Johnson,  supra; 
State  V.  Pollard,  112  Wis.  232,  87  N.  W.  1107, 

[4]  And  the  fact  that  an  appeal  will  lie, 
or  that  it  becomes  necessary  to  review  judi- 
cial action,  is  not  always  an  insuperable 
obstacle  to  the  exercise  of  power  of  super- 
intending control  by  mandamus  in  a  proper 
case  (State  ez  rel.  Fourth  National  Bank  v. 
Johnson,  supra;  State  ex  rel.  Anheuser- 
Busch  Brewing  Ass'n  v.  Eby,  170  Mo.  497, 
71  S.  W.  52;  State  ex  rel.  Umbreit  y.  Helms, 
136  Wis.  432,  118  N.  W.  158);  and  it  will 
be  noted  that  this  control  given  by  the  sec- 
tion quoted  supra  refers  to  Inferior  courts, 
commissions,  and  boards,  and  not  to  liti- 
gants or  parties.  It  was  not  designed  for 
ordinary  appellate  jurisdiction,  but  was  in 
the  nature  of  an  original  jurisdiction,  con- 
ferring upon  this  court  that  authority  neces- 
sary to  keep  subordinate  courts,  commis- 
sions, and  boards  within  due  bounds,  and 
to  Insure  a  harmonious  working  of  the  judi- 
cial system  within  this  state,  according  to 
due  course  of  procedure  (People  v.  Rich- 
mond, 16  Colo.  274,  26  Pac.  929),  and  in  some 
states  the  courts  have  held  that  this  super- 
intending control  is  as  broad  as  the  exigen- 
cies of  the  case  demand  (State  ex  rel.  Bayba 
V.  PhUIps,  97  Mo.  831,  10  S.  W.  856,  3  L. 
R.  A.  476;  State  v.  Dist  Court  of  First 
Judicial  Dist,  24  Mont  539,  63  Pac.  395); 
and  where  the  writ  issued  in  the  ordinary 
course  of  the  common  law  is  not  sufficiently 
broad  or  effective  to  accomplish  the  result 
necessary,  the  courts  of  some  states  hold 
that  same  will  be  enlarged  or  new  writs  will 
be  devised  to  meet  the  particular  needs  of 
the  case  (State  v.  District  Court,  First  Ju- 
dicial Dist.,  supra;  State  ex  rel.  New  Or- 
leans V.  Civil  Dist  Judge,  52  La.  Ann.  1275, 
27  South.  697,  51  L.  R.  A.  71). 

In  the  case  before  us  it  appears  that  the 
respondent  has  attempted  to  set  aside  and 
abrogate  the  rules  prescribed  by  the  justices 
of  this  court  and  to  prescribe  in  lieu  there- 
of other  and  diCCerent  rules,  at  variance  with 
and  directly  In  conflict  with  the  rules  so 
abrogated;  that  he  has  been  and  is  now  in 
this  proceeding  urging  and  insisting  upon 
his  authority  so  to  do.  The  rules  prescribed 
by  him  are  before  us,  and  they  are  plainly 
an  open  challenge  to  the  authority  of  the 
justices -of  this  court  to  prescribe  rules  regu- 
lating procedure  in  the  county  courts,  and 
defendant  expressly  denies  the  authority 
of  this  court  to  compel  compliance  therewith. 
IS  this  sufficient  to  authorize  the  Issuance  of 
the  writ? 

It  appears  that  there  are  now  pending 
in  the  county  court  of  Rogers  county,  as 
shown  by  the  briefs,  between  1,250  and  1,500 
probate  cases;  that  In  each  of  these  cases 
the  respondent  Is  proceeding  in  disregard  ot 
the  rules  prescribed,  and  will  thereby  neces- 
sitate an  appeal  in  each  of  tliese  cases  to 
compel  compliance  therewith,  if  the  writ  be 
denied,  whioh  might  result  in.  a  remsai  of 
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said  cases  and  a  retrial  thereof  in  the  coun- 
ty court  of  Rogers  county,  thus  Imposing  a 
great  and  unnecessary  burden  upon  litigants, 
and  crowding  the  docket  of  this  court  to  the 
delay  and  detriment  of  litigants  over  the 
state  generally  who  have  business  in  this 
court.  It  is  a  matter  of  common  knowledge 
that  within  the  Indian  Territory  side  of  this 
^tate  a  large  part  of  the  land  was  owned  by 
minora  at  the  time  It  was  allotted,  and  a 
considerable  part  of  the  remainder  is  owned 
by  members  of  the  various  Indian  tribes, 
who  are  under  the  guardianship  of  the  Unit- 
ed States,  and  that  Jurisdiction  of  the  state 
courts  over  thii  lands  of  these  Indian  minors 
and  wards  of  the  government  was  granted 
by  act  of  Congress,  and  accepted  by  the 
state.  The  rules  prescribed  for  the  regula- 
tion of  probate  procedure  have  been  ap- 
proved by  the  executive  officers  of  the  Unit- 
ed States  government  Under  these  rules 
the  United  States,  as  guardian  for  its  wards, 
is  entitled  to  notice  of  certain  steps  taken  in 
probate  proceedings,  and  to  be  present  by  its 
probate  attorney  and  be  heard  when  the  in- 
terests of  its  wards  are  involved.  The  re- 
spondent in  his  answer  admits  that  he  has 
refused  to  give  the  notice  required,  and  un- 
der the  rules  prescribed  by  him  expressly  re- 
fuses to  permit  the  probate  attorney  as  such 
to  be  heard  in  any  pending  matter.  If  this 
condition  be  permitted  to  continue  in  Rogers 
county  the  same  condition  may  arise  and  pre- 
vail in  other  counties  of  the  state,  and  in- 
terests of  vast  magnitude,  especially  in  the 
oU  and  gas  regions,  may  be  affected  and  ti- 
tles clouded  by  such  Irregular  proceedings, 
thus  increasing  litigation  to  an  unnecessary 
extent. 

This  presents  a  situation  where  the  inter- 
ests of  the  public  are  altected,  and  where  it 
is  proper  for  the  state,  on  relation  of  the 
Attorney  General,  to  intervene  as  a  matter 
of  pviblici  juris,  to  require  the  respondent  to 
vacate  the  rules  adopted  by  him  and  comply 
with  the  rules  prescribed  for  his  guidanoe, 
and  where  we  think  the  writ  ought  to  Issue, 
as  no  other  remedy  exists  which  would  be 
adequate  to  meet  the  exigencies  of  the  sit- 
uation. It  la  therefore  ordered  that  the  writ 
of  mandamus  issue  as  prayed.  All  the  Jus- 
tices concur. 


BOABD  OF  COUNTY  COM'RS  OF  WOOD- 
WARD COUNTY  V.  WILLBTT. 
(No.  4760.) 
(Supreme  Court  of  Oklahoma.     Oct.  12,  1916J 

(Byttdbv  hy  th»  Court.) 
LmrFATiON  OF  Actions  $=>ll  —  AonoN  bt 

OOUMTV— EXCKSSIVB  SAI.ABT  PAID. 

An  action  by  a  county  to  recover  a  sum  il- 
legally paid  in  excess  of  the  salary  of  its  county 
attorney  involves  only  a  private  right  of  the 
county,  and  ia  therefore  subject  to  the  statute  of 
Umiutions.     Rev.  Laws  1910,  {  4657. 

[Ed.  Note. — For  other  cases,  see  Limitation  of 
Actiona,  .Cent.  Dig.  SS  35-39 ;   Dec.  Dig.  <8=>11.] 


Error  from  District  Court,  Woodward 
County;  James  W.  Steen,  Judge. 

Action  by  the  Board  of  County  Commis- 
sioners of  Woodward  County  against  B.  F. 
Willett.  Judgment  for  defendant,  and  plain- 
tiff brings  error.  Affirmed  in  part,  and  re- 
versed and  remanded  in  part 

O.  C.  Wybrant  <rf  Woodward,  for  plaln- 
tUF  in  error.  B>  H.  Nichols  and  J.  B.  Dean, 
both  of  Woodward,  for  defendant  in  error. 

TURNER,  J.  On  August  3,  1912,  In  the 
district  court  of  Woodward  county  the 
board  of  county  commlssiouers  of  that  coun- 
ty, plaintiff  in  error,  sued  B.  F.  Willett  de- 
fendant in  error,  in  assumpsit  For  a  first 
cause  of  action  the  petition  alleged  that 
from  November  16,  1907,  to  January  9,  1911, 
Willett  was  county  attorney  of  that  coun- 
ty ;  that  as  bu(A  he  was  only  entitled  to  re- 
ceive a  yearly  salary  of  $1,250;  that  for  the 
year  beginning  January  1,  1908,  and  ending 
December  31,  1908,  the  board  illegally  over- 
paid him  as  salary  $337.50.  For  a  second 
cause  of  action  it  alleged  that  for  the  year 
beginning  January  1,  1009,  and  ending  De- 
cember 31,  1909,  the  board  illegally  over- 
paid him  $100.  And  for  a  third  cause  of  ac- 
tion they  alleged  that  for  the  year  begin- 
ning January  1,  1910,  and  ending  December 
31,  1910,  they  illegally  overpaid  him  $100. 
All  of  which  they  say  they  are  entitled  to  re- 
cover and  for  which  they  pray  Judgment 
The  court  sustained  a  demurrer  to  each  of 
these  causes  of  action  on  the  ground  that 
they  were  barred  by  the  three-year  statute 
of  limitations.     Rev.  Laws  .1010,  §  4057. 

Whether  he  did  right  as  to  the  first  cause 
of  action  turns  up<m  the  question  of  wheth- 
er the  statute  runs  against  an  action  by  the 
county  to  enforce,  as  here,  a  private  right 
of  the  municipality.  And  this  right  which  is 
sought  to  be  enforced,  is  a  private  right  for 
the  reason  that  all  the  people  of  the  state 
have  no  Interest  in  the  funds  of  the  county 
illegally  paid  out  and  sought  thereby  to  be 
recovered,  but  only  that  part  of  the  public 
within  the  confines  of  the  county  are  inter- 
ested in  the  funda 

CJiftr  of  Chicago  v.  C.  A  N.  W.  By.  Co.,  163 
ni.  App.  261,  was  a  suit  by  the  city  to  re- 
cover damages  for  negligent  killing  some  fire 
horses  belonging  to  the  dty.  Whether  the 
statute  ran  against  the  action  turned  ui>on 
the  question  of  whether  it  was  one  to  en- 
force a  iMvate  right  of  the  municipality. 
The  court  held  that  such  it  was  and  said: 

"It  ia  conceded  by  plaintiS  in  error  that,  if  the 
property  In  question  was  held  by  it  in  its  private 
capacity,  the  statute  of  limitations  bars  the  ac- 
tion; but  it  Insists  the  property  was  not  so 
held,  but  was  held  in  its  'public  capacity,'  and 
that  the  statute  of  limitations  does  not  run 
against  actions  by  a  city  to  enforce  a  right  in 
regard  to  property  so  held  by  it. 

"The  well-settled  law  in  this  state  is  that 
the  statute  of  limitations  will  not  run  against  a 
municipal  corporation  in  actions  Involving  strict- 
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|t  public  rights.  Brown  t.  Trustees  of  Schools, 
2i4c  111.  184  [78  N.  E.  579, 115  Am.  St.  Rep.  146, 
8  Ann.  Cas.  96],  and  cases  there  dted.  Con- 
troversies over  the  application  of  this  rule  more 
frequently  arise  from  a  failure  to  understand 
what  are  and  what  are  not  'public  rigbtB,'  than 
from  a  failure  to  understand  the  rule.  In  a 
sense,  every  right  piossessed  by  a  municipal  cor- 
poration is  a  public  right,  and  every  class  of 
property  held  by  it  is  held  in.  its  public  capacity, 
and  for  public  use ;  but  for  the  purpose  of  dis- 
tinguishing such  rights,  as  only  that  part  of  the 
public  included  wiUiin  the  corporate  limits  of  a 
municipality  are  interested  in,  from  such  rights 
in  which  all  the  people  in  the  state  are  inter- 
ested, the  former  class  is  designated  by  law 
writers  and  courts  as  'private  rights,'  and  the 
terms  'public  rights,'  'public  uses,'  and  'public 
capacity'  are  used  only  with  reference  to  such 
rights,  uses  and  capacities,  as  all  the  people  of 
the  state  are  alike  interested  in.  To  actions 
brought  in  relation  to  'public  rights,'  using  the 
term  to  indicate  such  rights  as  belong  to  all  the 
people  of  the  state  alike,  the  statute  of  limi- 
tations does  not  apply,  while  as  to  actions 
bronght  in  relation  to  'private  rights,'  using  that 
term  to  designate  such  rights  as  are  limited  to 
some  local  subdivision  or  municipality,  such  as  a 
city,  village,  school  district,  or  tiie  like,  the  stat- 
ute of  limitations  applies  to  the  same  extent  ns 
to  individuals.  Brown  v.  Trustees  of  Schools, 
supra;  Dillon  on  Municipal  Corporations  (3d 
Ed.)  voL  2,  S  675." 

This  is  In  keeping  with  what  we  held  In 
Foot  V.  City  of  Watonga,  37  Okl.  43,  130 
Pac.  597.   There,  In  the  syllabus,  we  said : 

"The.  generally  accepted  doctrine  is  that  the 
maxim,  Nullum  tempus  occurrit  regi,'  is  not  re- 
stricted in  its  application  to  sovereign  states 
and  governments,  but  that  its  application  ex- 
tends to  and  Includes  -public  rights  of  aU  kinds, 
and  that  it  applies  to  municipal  corporations  as 
trustees  of  the  rights  of  the  public,  and  protects 
from  invasion  and  encroachment  the  property  of 
the  municipality  which  is  held  for  and  devoted  to 
public  use,  no  matter  how  lax  the  municipal 
authorities  may  have  been  in  asserting  the  rights 
of  the  public" 

In  keeping  with  this  and  the  weight  of 
autborlty  Is  City  of  Chicago  v.  Dunham  Tow- 
ing, etc.,  Co.,  246  111.  29,  92  N.  E.  666,  32  L. 
B.  A.  (N.  S.)  245,  20  Ann.  Cas.  426.  There, 
in  the  syllabus,  it  is  said: 

"An  action  by  a  city  to  recover  damages  for  in- 
juries to  a  public  bridge  involves  only  a  private 
right  of  the  city,  and  is  therefore  subject  to  the 
statute  of  limitations." 

See,  also,  -Dillon  Municipal  Corp.  (6th  Ed.) 
i  1194. 

Metrop<ditan  R.  Oa  t.  District  of  Colum- 
bia, 132  U.  S.  1, 10  Sap.  Ct  19,  33  L.  Ed.  231, 
was  a  snlt  in  assumpsit  by  the  District  for 
work  done  and  material  famished  by  It  for 
paring  certain  streets  In  the  dty  of  Wash- 
ington in  consequence  of  the  railroad  com- 
pany's failure  so  to  do,  pursuant  to  Its  duty 
prescribed  by  statute.  The  court  held  that 
the  statute  of  limitations  was  applicable  to 
the  action  of  the  District  and  in  passing  said: 

"It  is  scarcely  necessary  to  discuss  further  the 
question  of  the  applicability  of  the  statute  of 
umitations  to  a  purely  municipal  corporation 
when  it  is  embraced  within  the  general  terms  of 
the  law.  It  was  expressly  decided  to  be  appli- 
cable in  the  cases  of  Kennebunkport  v.  Smith,  22 
Me.  445 ;  Cincinnati  v.  First  Pres.  Ch.,  8  Ohio, 
298  [32  Am.  Dec.  718] ;   Cincinnati  t.  Evans,  6 


Ohio  St.  594 ;  St  Charles  County  v.  PowelL  22 
Mo.  625  [66  Am.  Dec.  637] ;  Armstrong  v.  Dai- 
ton,  15  N.  C.  L.  (N.  O.)  569;  and  other  cases 
cited  in  the  note  to  Wood,  Ldm.  of  Act  f  53,  and 
to  2  Dillon,  Mnn.  Corp.  §  668.  Judge  Dillon, 
in  the  section  last  cited,  accurately  says :  'The 
doctrine  is  well  understood  that  to  the  sovereign 
power  the  maxim,  "Nullum  tempus  occurrit 
regi,"  applies,  and  that  the  Unitea  States  and 
the  several  states  are  not,  without  express  words, 
bound  by  statutes  of  limitation.  Although  mu- 
nicipal corporations  are  considered  as  public 
agencies,  exercising,  in  behalf  of  the  state,  public 
duties,  there  are  many  cases  which  hold  that 
such  corporations  are  not  exempt  from  the  oper- 
ation of  limitation  statutes,  but  that  such  stat- 
utes, at  least  as  respects  ail  real  and  personal 
actions,  run  in  favor  of  and  against  these  corpo- 
rations in  the  same  manner  and  to  the  same  ex- 
tent as  against  natural  persons.' " 

State  of  Indiana  ex  rel.  Board  of  Coun- 
ty Commissioners,  eta,  v.  Stuart,  4©  Ind. 
App.  611,  91  N.  E.  613,  was  a  suit  against 
Stuart  on  his  official  bond  as  auditor  for  a 
certain  term  of  years  to  recover  certain 
fees  collected  and  not  turned  over  to  the 
county  treasurer.  The  statute  of  limitations 
(section  295,  Bums  [Ind.]  1908,  subd.  2; 
section  293,  R.  S.  [Ind.]  1881)  was  Interposed, 
which  the  court  held  run  against  the  action. 
In  the  syllabus  It  is  said : 

"In  actions  for  the  benefit  of  a  county,  against 
an  officer  thereof,  the  statute  of  limitations  ap- 
plies the  same  as  between  individuals." 

Johnson  v.  Blaclt,  103  Va.  477,  49  S.  B. 
633,  68  L.  B.  A.  264,  106  Am.  St  Rep.  890, 
was  a  suit  in  equity  by  Black  and  five  other 
resident  citizens  and  taxpayers  of  the  coun- 
ty of  Norfolk,  against  the  board  of  super- 
visors of  that  county,  and  the  appellants, 
for  the  purpose  of  compelling  the  appel- 
lants to  restore  to  the  county  treasury  cer- 
tain public  moneys  which  It  was  charged 
they  had  Illegally  and  fraudulently  with- 
drawn therefrom.  The  bill  alleged  that  for 
several  years  the  board  had  Illegally  order- 
ed and  paid  out  of  the  funds  of  the  county 
compensation  to  each  of  them  greatly  In  ex- 
cess of  that  allowed  by  law.  On  the  trial  of 
the  cause  the  issue  of  fraud  was  not  sustain- 
ed, but  the  statute  of  limitations,  which  was 
interposed,  vras  sustained  as  to  a  part  of 
the  recovery.  On  appeal  this  action  of  the 
court  was  sustained,  and  after  a  review  of 
authorities  the  court  said: 

"This  is  a  civil  proceeding  for  the  recovery  of 
certain  sums  of  money  claimed  to  be  due  by  the 
appellants  to  the  county  of  Norfolk,  and  the 
county  is  practically  the  complainant.  The  ap- 
pellants are  only  constructive  or  implied  trus- 
tees, and  in  such  cases  it  seems  to  be  well  set- 
tled that  the  bar  of  the  statute  applies." 

See,  also,  8  Ann.  Cas.  28,  and  20  Ann.  Cas. 
426,  note. 

It  follows  that  the  court  was  right  in  sus- 
taining the  demurrer  to  the  first  cause  of 
action,  but  erred  In  sustaining  It  to  the  oth- 
er two,  and  for  that  reason  the  cause  Is  re- 
versed as  to  tliera,  with  directions  to  pro- 
ceed In  conformity  with  the  views  herein, 
expressed.    All  the  Justices  concur. 
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SPAUUDINa  et  aL  T.  BEIDLEMAN  et  aL 

(Na  T487.) 

(Sapreme  Court  of  Oklahonuu    Oct.  12,  1916.) 

(Byttalut  by  the  CotirtJ 

1.  Apfeai,  and  Ebsob  «=»564— Case-Made— 
TniB  TOR  Maeino  and  Serving — Order  ot 
Extension— Revibw  of  Finding. 

An  order  of  extension  made  under  the  pro- 
viaiona  of  section  6246,  Rev.  Laws  1810,  which 
ia  regular  on  its  face  and  recites  therein  a  find- 
^as  07  Uie  court  that  accident  or  misfortune 
which  could  not  reasonably  have  been  avoided 
haa  been  shown,  will  not  be  reviewed  on  motion 
to  dismiss. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  2501-2506,  2555-2550:  Dec. 
Dig.  «=>B64.] 

2.  Afpkai,  and  SjRRoa  «=sll7— Casb-Madk— 
Haking  and  Serving — ^Extension  of  Time 
— ^Revikw  of  Oboer. 

Section  6236,  Kev.  Laws  1910,  enumerates 
the  classes  of  orders  and  judgments  which  may 
be  reviewed  in  this  court  on  petition  in  error, 
and  an  order,  granting  an  extension  of  time  to 
make  and  serve  a  case-made  under  the  provi- 
sions of  section  6246.  ia  not  such  an  order  as 
may  be  reviewed  under  the  authority  of  said 
section. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  SS  805-812;  Dec.  Dig.  «=> 
117.1 

3.  Afpkai.  and  Bbbob  «=978(>-Cbos8-Psti- 
TiOR  in  Eikoa— DiBMissAi.. 

A  cross-petition  in  error  which  fails  to  as- 

sign  as  error  any  action  of  the  trial  court  that 

may  be  reviewed  in  this  court  will  be  dismissed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 

Error,  Cent.  Dig.  t  3121;  Dec.  Dig.  «s9780.] 

Error  from  Snperlor  Court,  Muskogee  Ooon- 
ty;  H.  C.  Tbnrman,  Judge. 

Action  by  George  C.  Beidleman  and  others 
against  Josie  C.  Spaulding  and  others.  Judg- 
ment for  plalntUfs,  defendants  bring  error, 
and  plalntUTs  file  cross-petition  in  error. 
Motion  to  dismiss  petition  in  error  overruled, 
and  cross-petition  In  error  dismissed. 

Bailey,  Wyand  &  Moon,  Geo.  S.  Ramsey, 
Edgar  A.  de  Meules,  Malcolm  E.  Bosser,  and 
Sol  H.  Kanffman,  all  of  Muskogee,  for  plaln- 
tUTs in  error.  Merwlne  &  Newhouse  and 
Geo.  C.  Beidleman,  all  of  Okmulgee,  for  de- 
fendants In  error. 

HABDT,  J.  From  a  judgment  in  favor  of 
plalntUTs  below,  defendants  prosecute  error, 
and  plalntUh  below  file  cross-petition  in  er- 
ror. Defendants  in  error  file  motion  to  dls- 
ndss  tbe  ai^eal  of  plalntlfFs  In  error,  and 
plaintiffs  In  error  file  motion  to  dismiss 
cross-appeal  of  defendants  in  error. 

[1]  The  moUon  to  dismiss  the  appeal  of 
plaintiffs  in  error  must  be  overruled.  The 
first  ground  alleged  is  that,  the  time  having 
expired  in  which  case-made  was  to  be  served, 
the  court  below  made  an  additional  order  for 
farther  time,  which  order  was  void  because 
the  court  was  without  power  or  Jurisdiction 
to  make  same.  Section  5246,  Bev.  Laws 
1910,  authorizes  the  court.  In  case  of  ac- 
cident or  misfortune  which  could  not  rea- 


sonably have  been  avoided  by  the  party  ap- 
pealing, upon  notice  to  tbe  adverse  party, 
to  make  such  order  after  the  expiration  of 
the  time  flxed  in  the  previous  order,  or  the 
time  allowed  by  statute.  Application  was 
made  to  the  court,  and  after  a  hearing,  the 
court  made  an  order  allowing  an  additional 
extension  of  time,  in  which  he  specifically 
found  that  plaintiffs  in  error  were  prevent- 
ed from  presenting  their  petition,  asking 
for  an  extension  of  time  before  the  expira- 
tion of  the  previous  order,  on  account  of 
accident  and  misfortune  which  could  not 
reasonably  have  been  avoided  by  them.  In 
Rogers,  Co.  Treas.,  v.  Bass  ds  Harbour  Co., 
150  Pac.  706,  In  passing  upon  the  identical 
question  here  presented,  the  court  said: 

"Where  an  order  of  extension  was  made  un- 
der the  provisions  of  said  section  6246,  and  the 
order  is  regular  on  its  face,  and  recites  there- 
in a  finding  by  the  court  that  accident  or  mis- 
fortune which  could  not  reasonably  have  been 
avoided  has  been  shown,  such  finding  will  not  be 
reviewed,  in  the  absence  of  a  cross-petition  in 
error  assigning  as  error  the  finding  of  the  court 
therein."  Pappe  v.  American  Fire  Ins.  Co.,  8 
Okl.  97,  66  Pac.  860. 

The  remaining  grounds  of  the  motion  to 
dismiss  are:  (2)  That  the  case-made  does 
not  contain  aU  of  the  evidence  upon  which 
the  court  made  the  order  granting  an  exten- 
sion of  time  for  making  and  serving  same; 
(3)  the  petition  in  error  does  not  set  forth  any 
assignment  of  error  sufficient  to  warrant  or 
authorize  this  court  to  review  any  supposed 
error  in  this  case ;  and  (4)  the  appeal  here- 
in is  frivolous  and  should  be  dismissed. 

The  second  ground  Is  disposed  of  by  the 
case  of  Rogers,  Ca  Treas.,  v.  Bass  &  Har- 
bour Co.,  supra.  The  third  ground,  which 
attacks  the  sufficiency  of  the  assignments  of 
error  In  the  petition  in  error,  is  not  good, 
because  the  second  and  third  assignments 
of  error  In  the  petition  In  error  are  sufficient 
to  Invoke  the  Jurisdiction  of  this  court  in 
review  thereof.  The  assignments  of  error 
are  as  follows:  (1)  Errors  of  law  occurring 
at  tbe  trial  and  excepted  to  by  the  plain- 
tiffs in  error  at  the  time;  (2)  that  there 
was  no  evidence  to  sustain  the  findings  or 
Judgment  for  tbe  defendants  in  error;  and 
(3)  that  the  court  erred  in  overruling  mo- 
tion for  new  trial,  filed  by  plaintiffs  in  error. 

The  fourth  ground  cannot  be  sustained. 
To  determine  this  question  would  Involve 
more  than  a  cursory  examination  of  the 
record,  and  would  require  an  examination 
of  tbe  case  on  its  merits,  and  we  cannot  do 
this,  owing  to  the  crowded  condition  of  the 
docket  of  this  court,  for  to  do  so  would  in- 
vite a  motion  on  this  ground  in  every  case, 
and  this  would  operate  as  an  advancement 
of  tbe  case  and  a  decision  on  the  merits  be- 
fore being  reached  in  the  regular  order. 

Tbe  motion  to  dismiss  the  cross-petition 
In  error  must  be  sustained,  ^nie  grounds 
thereof  aro:  (1)  The  case-made  does  not 
contain  all  of  the  evidence  upon  which  the 
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conrt  made  the  order  granting  such  exten- 
sion; (2)  that  the  second,  third,  and  fourth 
assignments  are  not  grounds  for  error  or 
appeal,  but  can  onl7  be  raised  by  motion  to 
dismiss. 

[2]  The  first  ground  is  assigned  upon  the 
theory  that  the  order  of  the  court  allowing 
an  extension  under  the  ciicnmstances  may 
be  reviewed  by  this  court.  In  Pappe  t. 
American  Fire  Ins.  Co.,  supra,  It  was  said ; 

"The  trial  court  or  judge  has  the  right  to  ex- 
tend the  time  for  making  and  serving  a  case- 
made,  on  application  of  the  party  appealing, 
for  good  cause  shown,  without  any  notice  to  the 
adverse  party ;  and  the  finding  by  the  court  or 
judge  that  good  cause  has  been  shown  is  a 
finding  of  fact,  wMch  will  not  be  reviewed  on 
appeal." 

And  in  Rogers,  Co.  Treas.,  v.  Bass  &  Har- 
bour Co.,  supra,  after  quoting  the  language 
above.  It  was  stated: 

"This  opinion  appears  not  to  have  been  over- 
ruled, and  seems  to  have  been  the  settled  law 
of  the  territory  and  of  this  court,  and  this  is  the 
first  time  that  this  question  has  been  before 
this  court  since  that  time,  so  far  as  we  are  now 
advised.  The  rule  there  stated  appears  to  be 
correct,  and  we  shall  adhere  thereto." 

In  that  case  there  was  no  cross-petition  In 
error,  seeking  to  review  the  order  of  exten- 
sion, but  same  was  attacked  upon  motion  to 
dismiss ;  while  in  the  present  case  the  cross- 
petition  In  error  seeks  to  have  said  order  re- 
viewed. This  cannot  be  done.  The  order 
complained  of  Is  not  an  order  from  which  an 
appeal  Is  allowed.  Section  6236,  Rev.  Laws 
1910,  enumerates  the  orders  and  judgment 
which  may  be  reviewed  in  this  court,  and 
the  order  in  question  does  not  come  under 
any  of  the  classifications  therein  set  out. 
In  this  state  an  appeal  does  not  exist  as  a 
matter  of  right,  but  as  a  creation  of  the 
statute.  In  re  Brown,  2  Okl.  590,  39  Pac. 
469;  Swan  v.  United  States,  2  OkL  114,  37 
Pac.  1061;  VoweU  v.  Taylor,  8  OkL  625,  58 
Pac.  »44;  Moberly  y.  Roth  et  al.,  23  Okl. 
856,  102  Paa  182;  Rolater  v.  Strain,  31  OkL 
58,  110  Pac.  992. 

13]  If  the  order  were  an  appealable  order, 
and  we  were  to  bold  that  the  action  of  the 
court  thereon  was  error,  and  were  to  re- 
verse said  action,  it  could  not  affect  the 
merits  of  the  case  one  way  or  the  other,  bat 
would  simply  require  the  case  to  go  back  for 
a  retrial  of  this  one  question,  as  to  whether 
or  not  an  extension  should  have  been  grant- 
ed; and  if  it  were  an  appealable  order,  we 
could  not  review  the  same  on  the  record  be- 
fore us,  because  it  aifirmatively  shows  that 
all  of  the  evidence  upon  which  the  order 
was  based  Is  not  in  the  record.  The  de- 
fendants in  error  In  prosecuting  their  cross- 
appeal  simply  adopt  the  case-made  prepared 
and  served  by  plaintiffs  in  error,  which  does 
not  contain  all  of  the  evidence  upon  this 
point. 

The  remaining  grounds  in  the  cross-peti- 
tion in  error  present  such  matters  only 
as  might  be  reached  upon  motion  to  dismiss, 


and  are  not  such  assignments' of  error  as 
would  Invoke  the  jurisdiction  of  this  court 
to  review  the  record  her^n  as  presented  In 
the  case-made  before  us. 

The  motion  to  dismiss  the  cross-petitloa 
in  error  is  therefore  sustained,  and  said  peti- 
tion Is  dismissed.    All  the  Justices  concur. 


•  BURNS  et  aL  v.  TIFFBB.    (No.  5767.) 
(Supreme  Court  of  Oklahoma.    Oct.  12,  1915.) 

(ByUabvt  Jy  fhe  Court.) 

1.  Descent  and  Distbibution  ^=>26  —  Mar- 
KEE  OF  Distribution — "Childbejj." 

The  term  "children"  of  any  deoeased  broth- 
er or  sister,  as  used  In  the  third  subdiviraon  of 
section  8418,  Rev.  Laws  1910,  has  reference  to 
the  sons  and  daughters  of  such  brother  or  sister, 
and  does  not  include  grandsons  or  granddaugh- 
ters or  other  remote  descendants. 

fEd.  Note. — For  other  cases,  see  Descent  and 
Distribution.  Cent  Dig.  {{  76,  77;  Dec.  Dig. 
®=26. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Children.] 

2.  Descent  ano  Distribution  d=>26  —  Mar- 
neb  OF  DlSTBIBtTTION. 

Where  deceased  at  the  time  of  her  death  left 
no  husband,  no  issue,  no  father  nor  mother,  and 
no  brothers  or  sisters,  but  left  as  her  sole  kin- 
dred the  son  of  a  deceased  brother,  and  various 
grandchildren  of  said  brother,  the  son  of  said 
brother  takes  the  whole  estate  to  the  exclusion  of 
said  grandchildren. 

[Eld.  Note.— For  other  cases,  see  Descent  and 
Distribution,  (Jent.  Dig.  JJ  76,  77;  Dec  Dig. 
«=>26.] 

Error  from  District  Court,  Leflore  Coun- 
ty; W.  H.  Brown,  Judge. 

Action  by  H.  F.  Bums  and  others  against 
S.  C.  TUfee.  Judgment  for  defendant,  and 
plaintiffs  bring  error.    Affirmed. 

White  &  Dubois,  of  Poteau,  for  plaintiffs  in 
error.  Jones  &  Lester,  of  Wilburton,  for  de- 
fendant in  error. 

HARDY,  J.  Plaintiffs  In  error  began  this 
action  In  the  district  court  of  Lefiore  county, 
on  March  5,  1913,  against  defendant  in  error, 
and  others,  seeking  partition  of  the  lands 
described  in  their  petition.  Defendant  In  er- 
ror, Tlffee,  filed  answer,  denying  plaintiffs' 
right  as  set  out  In  thseir  petition,  and  assert- 
ing title  in  himself.  Answer  was  filed  by  de- 
fendant Dowry,  in  which  he  admitted  the 
truth  of  the  allegations  of  plaintiffs'  petltl<«, 
and  consented  that  judgment  might  be  ren- 
dered as  therein  prayed.  To  the  answer  of 
defendant  Tiffee  plaintiffs  filed  reply,  and  on 
May  8,  1913,  the  parties  entered  into  an 
agreed  statement  of  facts  upon  wliich  the 
case  was  submitted  to  the  court  without  a 
jury.  By  the  agreed  statement  of  facts  it 
appears:  That  Mary  Le  Flore  was  a  full- 
blood  CHioctaw  Indian,  who  died  Intestate 
in  Leflore  county,  on  June  2,  1911,  and  at  the 
time  of  her  death  she  had  no  living  father, 
mother,  brother,  sister,  husband,  or  Issue, 
and  that  she  had  received  as  her  allotment 
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the  lands  described,  for  wblch  patent  bad 
been  Issued.  Tbat  sbe  bad  one  brotber,  Wal- 
lace Le  Flore,  wbo  died  in  tbe  year  1S64, 
leaving  sarrlTlDg  bim  tbe  following  cblldren: 

(1)  Issabella  Burns,  wbo  died  in  tbe  year 
1S85,  leaving  surviving  ber  certain  cblldren; 

(2)  Lizzie  Holson,  wbo  died  September  6, 
1910,  leaving  surviving  ber  two  cblldren,  KIz- 
zle  Woods  and  anotlier;  (3)  Mack  H.  Le 
Flore,  wbo  is  now  living,  and  wbo  is  a  full- 
blood  Choctaw  Indian;  (4)  Nancy  Le  Flore, 
who  died  in  tbe  year  1891,  witbout  issue; 
and  (5)  Su<*ey  Holson,  wbo  died  in  the  year 
1891,  leaving  Burvlvlng  her  certain  children, 
named  In  tbe  agreed  statement  of  facts.  It 
was  farther  agreed  that  on  February  28, 
1912,  Mack  H.  Le  Flore  conveyed  by  warran- 
ty deed  to  tbe  drfendant  B.  O.  Tiffee  all 
of  bis  right,  title,  and  Interest  tn  and  to  said 
real  estate  in  controversy,  which  deed  was 
daly  acknowledged  and  ai^roved  on  March 
4, 1912,  by  the  conn^  oonrt  of  Leflore  county, 
as  required  by  law ;  and  that  said  defendant, 
S.  6.  Tlftee,  was  at  tbe  time  of  the  trial  in 
tbe  ezdoslTe  possession  of  the  real  estate  in- 
volved. It  was  further  agreed  that  Kizsie 
'Woods,  above  named,  was  duly  enrolled  as  a 
Qioctaw  Indian  of  the  one-fourth  blood,  and 
on  July  10,  1911,  said  Kizzle  Woods,  by  war- 
ranty deed  duly  executed  and  delivered,  con- 
veyed to  the  defendant  S.  Lee  Lowry  all  ber 
right,  title,  and  interest  in  and  to  said  real 
estate  in  controversy ;  and  it  was  further 
agreed  that  the  plaintiffs  In  error  were  the 
same  persons  as  certain  persons  named  in  the 
agreed  statement  of  facts,  end  tbat  Mack  H. 
Le  Flore  was  tbe  grantor  of  the  defendant  in 
error  Tlftee;  and  said  Kizele  Woods  was 
the  grantor  of  the  defendant  S.  Lee  Lowry. 
It  was  further  agreed  that  Judah  Le  Flore 
was  the  lawful  wife  of  Wallace  Le  Flore, 
at  tbe  time  of  bis  death,  and  that  said  Judah 
Le  Flore  died  In  the  year  1875.  Upon  this 
agreed  statement  of  facts  the  trial  court 
made  and  entered  its  Judgment,  finding  that 
the  defendant  8.  G.  TUXee  wns  the  sole  and 
only  owner  of  the  premises  in  controversy, 
and  quieting  his  title  thereto,  and  plaintiffs 
bring  error. 

This  case  is  governed  by  the  decision  In 
No.  4650,  Lowrey  v.  Le  Blore,  149  Pac.  1112 
(not  yet  ofScially  reported).  In  tbat  case 
Lowry  commenced  action  In  the  district 
court  of  Leflore  county  against  Made  H.  Le 
Flore,  claiming  an  undivided  one-eighth  In- 
terest In  the  property  Involved,  and  seeking 
to  have  bis  title  quieted.  In  that  suit  he 
claimed  title  by  conveyance  from  Kizzie 
Woods,  wbo,  as  Is  seen  from  the  agreed  state- 
ment of  facts,  was  tbe  grandniece  of  Mary 
Le  Flore,  the  deceased  to  whom  tbe  land.i 
were  allotted.  Tbe  defendant  therein  an- 
swered, denying  plaintifTs'  title,  and  praying 
tbat  title  to  the  entire  tract  be  settled  and 
quieted  in  bimself,  as  the  sole  and  only  heir 

162P.-24 


of  said  Mary  Le  Flore.  That  case  was  sub- 
mitted upon  an  agreed  statement  of  facts, 
substantially  tbe  same  in  all  material  re- 
spects as  tbat  upon  which  tbe  present  case 
was  tried,  and  tbe  trial  court  there  found 
that  tbe  defendant  therein,  Made  H.  Le  Flore, 
was  the  owner  of  said  tend,  and  tbat  the 
plaintiff  therein,  S.  Lee  Lowry,  had  no  inter- 
est In  the  premises.  Upon  error  to  this  court 
the  judgment  of  the  trial  court  was  affirmed. 

[1,2]  In  the  present  case  the  plaintiffs  in 
error  seek  to  establish  their  right  to  tbe 
premises  by  virtue  of  being  heirs  of  tbe  de- 
ceased allottee,  within  the  meaning  of  the 
statutes  of  this  state  governing  the  devolu- 
tion of  property  of  this  character.  All  of 
the  plaintiffs  In  error  are  grandchildren  of 
the  deceased  brothers  of  Mary  Le  Flore,  tbe 
allottee,  and  the  decision  of  this  case  turns 
upon  the  point  whether  they  are  entitled  to 
share  in  tbe  distributlcm  of  the  estate  of  the 
deceased. 

By  subdivision  3  of  section  8418,  Rev.  Laws 
1910,  it  is  provided: 

"(8)  If  there  is  no  issae,  nor  hasband  nor  wife, 
nor  father,  nor  mother,  then  in  equal  shares  to 
the  brothers  and  slaters  of  tbe  decedent,  and  to 
the  children  of  any  deceased  brother  or  sister, 
by  right  of  representation." 

This  provision  has  been  construed  previ- 
ously by  this  court  In  the  case  of  Falter, 
Gdn.,  V.  Walker,  Adm'r,  149  Paa  1111  (not 
yet  oifldally  reported),  In  an  opinion  by  Mr. 
Chief  Justice  Kane,  in  which  it  is  held: 

"The  term  'children  of  any  deceased  brother  or 
sister,'  as  used  in  the  third  subdivision  of  sec- 
tion 8418,  Rev.  Laws  1910,  has  reference  to  the 
sons  and  daughters  of  such  brother  or  sister,  and 
does  not  include  grandsons  or  granddaughters  or 
other  more  remote  descendants. 

The  same  result  was  reached  In  No.  4650, 
Lowrey  v.  Le  Flore,  supra,  and  in  that  case 
It  is  said: 

"The  third  anbdlyision  governs  this  case,  and 
provides:  'If  there  be  no  issue,  husband,  wife, 
father  nor  mother,  then  *  *  *  to  the  children 
of  any  deceased  brother  or  sister.'  What  or  who 
is  meant  here  by  the  term  'children'?  Mack  H. 
Le  Flore  is  the  child  of  Wallace  Le  Flore,  a  de- 
ceased brother  of  the  intestate.  Kizsie  Woods 
is  not  a  child  of  the  brother  or  sister  of  tbe  in- 
testate, but  a  grandchild  of  Wallace  Le  Flore, 
a  brother  of  the  intestate,  and  therefore  does  not 
come  within  the  language  of  the  statute." 

Frmn  the  agreed  statement  of  facts  before 
us,  it  Is  apparent  that  Mack  H.  Le  Flore  is 
the  only  surviving  child  of  a  brother  or  sis- 
ter of  the  Intestate,  and  that  she  left  her 
surviving  no  father,  mother,  husband,  brotb- 
er, or  sister,  and  tlut  said  Mack  H.  Le  Flore, 
under  the  terms  of  said  statute,  took  the  en- 
tire estate ;  and,  having  conveyed  bis  Interest 
to  defendant  in  error  Tiffee,  the  trial  court 
did  right  in  drying  any  relief  to  plaintiffs 
in  error,  and  in  quieting  title  of  defendant  in 
error  to  the  lands  involved. 

The  judgment  of  the  trial  court  is  there- 
fore afOrmed.    All  the  Justices  concur. 
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SUN  ACCIDENT  CO.  et  al.  ▼.  BUNN. 

(No.  6384.) 

(Supreme  Court  of  Oklahoma.    Oct  12,  1915.) 

(ByOabtu  by  the  CowrtJ 

Afpxai.  asd  Ebbob  «=91001—Vkbdiot— Evi- 
dence. 

Where  there  ia  evidence  tending  to  support 

the  verdict  in  an  action  at  law,  this  court  will 

not  weigh  the   evidence,  and,   if  it  reasonably 

tends  to  sapport  the  verdict  and  jadgment,  they 

will  not  be  disturbed. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 

Error,   Cent.   Dig.  ff  8922,   8928-S934:    Dea 

Dig.  «=>1001.] 

Commissioners'  Opinion,  Division  Na  2. 
Error  from  County  Court,  Oklahoma  County ; 
John  W.  Ilayson,  Judge. 

Action  by  Jerry  Bunn,  administrator  of 
the  estate  of  Frances  Bunn,  against  the  Sun 
Accident  Company,  a  corporation  and  otbera 
Judgment  for  plalntift,  and  defendants  bring 
error.    AfiSrmed. 

This  action  was  brought  on  a  policy  of  in- 
surance, whereby  the  Sun  Accident  Company 
agreed  to  pay  the  plalntUTs  intestate  certain 
sums  as  sic^  benefit,  and  also  a  certain  sum 
in  case  she  died.  The  other  defendants  be- 
came liable  by  reason  cS.  having  purchased 
the  assets  of  the  Sun  Accident  Company,  and 
assumed  its  liabilities.  The  policy  contained 
the  following  provision,  among  others: 

"(Condition  number  8  reads,  in  part,  as  fol- 
lows: Indemnity  shall  not  be  payable  for  in- 
juries, •  ♦  *  or  disability,  or  illness,  result- 
ing wholly  or  in  part,  directly  or  indirectly,  from 
tuberculosis,  rheumatism,    •    •    •    etc." 

The  evidence  tended  to  show  that  the 
assured  had  reg:ularly  paid  the  premiums, 
and  that  she  was  taken  sick  with  acute  bron- 
chitis, and  that  the  immediate  cause  of  her 
death  was  gastritis,  which  is  inflamma- 
tion of  the  stomach  and  bowela  There- 
was  evidenoe  on  behalf  of  the  defendant  that 
she  died  of  tuberculosis.  There  was  do  ex- 
ception to  the  instructions  to  the  Jury,  nor 
did  the  plalntifFs  in  error  ask  any  special 
InstructionB.  The  Jury  found  a  verdict  for 
the  plaintifT,  and  the  defendants  bring  the 
case  to  this  court  by  petition  in  error  and 
case-made,  and  assigned  as  errors:  (1)  That 
the  verdict  of  the  Jury  is  not  sustained  by 
sufficient  evidence.  (2)  That  the  court  erred 
in  overroUng  the  moti<m  for  a  new  trial. 

Moss  &  Williams,  of  Oklahoma  City,  for 
plaintiffs  In  error.  Charles  B.  Selby,  of  Okla- 
homa City,  for  defendant  in  error. 

DEVEREUX,  C.  (after  stating  the  facts 
as  above).  The  only  assignment  of  error  ar- 
gued in  the  plaintiff's  brief  is  that  the  ver- 
dict of  the  Jury  is  not  sustained  by  sufficient 
evidence;  One  of  the  doctors,  who  attended 
the  assured,  testified  that  she  died  of  in- 
flammation of  the  stomach  and  bowels,  while 
another  testified  that  she  died  of  tubercu- 
losis.   In  this  conflict  the  Jnry  was  the  proper 


tribunal  to  say  what  was  the  cause  of  her 
death,  and  as  they  have  found  for  the  plain- 
tifl  we  will  not  disturb  the  verdict  Avauts 
V.  Bruner,  89  Okl.  730,  136  Pac.  693 ;  Peters 
V.  Holder,  40  OkL  93,  136  Pac.  400. 

We  therefore  recommend  that  the  Judg- 
ment be  affirmed. 

PER  CURIAM.    Ad<9ted  in  wbol& 


NICHOLSON  et  al.  v.  BINION,  Sheriff,  et  aL 

(No.  7498.) 
(Supreme  Court  of  Oklahoma.    Oct  12.  1915.) 

(Byllabu*  hy  the  Court.) 

Appeai,  and  Ebbob  $=»568  —  Case-Made  — 
Sbttlino  and  Siohino — ^Notice. 

A  motion  for  a  new  trial  was  overruled  on 
the  22d  day  of  May,  1916,  whereupon  an  order 
was  entered,  granting  the  losing  party  30  days 
in  which  to  prepare  and  serve  a  case-made  for 
the  Supreme  Court,'  the  defendant  in  error  10 
days  thereafter  to  anggeat  amendments,  case- 
made  to  be  settled  on  5  days'  notice.  On  the 
17th  day  of  June,  1915,  counsel  for  plaintiff  in 
error  served  their  case-made,  and  on  the  28th 
day  of  said  month  served  notice  that  on  the  3d 
day  of  July,  1915,  said  case-made  would  be 
presented  to  the  trial  judge  for  signing  and  set- 
tling. On  said  last  date  said  case-made  was 
signed  and  settled,  the  defendant  in  error  not 
being  present  in  person  or  by  counsel,  and  not 
havmg  suggested  any  amendments,  ox  waiving 
any  error  that  might  exist  in  said  case-made. 
Held,  that  said  case-made  was  not  prematurely 
signed  and  settled.  Held,  further,  that  such 
notice  may  be  served  wiiile  the  time  for  sug- 
gesting amendments  is  still  running,  providMl 
the  time  fixed  by  the  notice  for  settling  and 
signing  does  not  encroach  upon  the  time  granted 
to  suggest  amendments. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  2623-2529 ;  Dec.  Dig.  «s» 
668.] 

Error  from  District  Court,  Oklahoma 
County;  John  W.  Hayson,  Judge. 

Action  by  P.  J.  Nicholson  and  another 
against  M.  C.  Binlon,  Sheriff  of  Oklahoma 
County,  OkL,  and  others.  Judgment  for  de- 
fendants, plaintiffs  bring  error,  and  defend- 
ants move  to  dismiss.    Motion  d^iied. 

Choate  &  Choate,  of  Oklahoma  City,  for 
plaintiffs  in  error.  Bennett  &  Pc^e,  of  Okla- 
homa City,  for  defendants  in  error. 

KANE,  C.  J.  The  motion  for  new  trial 
herein  was  overruled  on  the  22d  day  of  May, 
1916;  on  which  day  the  trial  court  made  the 
following  order: 

"And  it  is  ordered  by  the  court  that  plaintiff 
have  30  days  from  this  date  in  which  to  prepare 
and  serve  their  case-made  for  appeal  to  the 
Supreme  Court  upon  defendants;  that  the  de- 
fendants have  10  days  thereafter  in  which  to 
suggest  amendments ;  said  case-made  to  be  set- 
tled upon  5  days'  notice  unless  other^vise  waived 
by  either  party." 

On  the  17th  day  of  June,  1915,  counsel  for 
plaintiffs  In  error  served  their  case-made, 
and  thereafter,  on  the  28th  day  of  June,  1915, 
served  the  following  notice: 

"To  Messrs.  Bennett  &  Pope,  Attorneys  for 
Defendants :    Tou  are  hereby  notified  that  on 
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the  8d  day  of  July,  1915,  at  nine  o'clock  a.  m., 
or  as  soon  thereafter  as  counsel  can  be  heard, 
the  case-made  in  said  cause  with  any  amend- 
ments that  you  may  suggest,  will  be  presented 
to  the  Honorable  John  W.  Hanson  at  nis  cham- 
bers in  the  city  of  Oklahoma  City  for  settlement. 
"[Signed]       Ohoate  &  Ghoete, 

"Attorneys  for  Plaintiffs." 

On  Bald  3d  day  of  July,  said  case-made  was 
dniy  signed  and  settled  by  the  trial  judge. 
Now  come  counsel  for  the  defendant  in  error, 
and  move  the  oonrt  to  dismiss  the  proceed- 
ing in  error  ai>on  the  ground,  that  inasmuch 
as  neither  the  defendants  in  error,  nor  any 
of  them,  nor  their  said  counsel,  signed  any 
waiver  of  the  time  and  place  or  manner  of 
the  settlement  of  said  case-made,  nor  did  ei- 
ther or  any  of  them  waive  the  right  to  make 
any  suggestion  of  amendment  thereto,  nor 
did  any  or  either  of  them  waive  any  errors 
that  might  exist  in  said  case-made,  or  the 
right  to  have  the  same  corrected  or  amend- 
ments made,  said  case-made  was  signed  and 
settled  prematurely,  In  that  It  was  signed 
and  settled  prior  to  the  time  granted  said 
defondants  in  error  to  suggest  amendments 
thereto. 

Cummings  v.  Tate,  147  Pac.  304,  recently 
handed  down  by  this  court,  but  not  yet  offi- 
cially reported,  and  M.,  K.  &  T.  Ry.  Co.  v. 
City  of  Ft.  Scott,  15  Kan.  435,  are  dted  In 
support  of  this  contenti(«.  In  the  former 
case  It  was  held: 

"(1)  The  time  allowed  by  the  trial  court  for 
the  suggestion  of  amendments  to  a  case-made 
commences  to  run,  not  from  the  date  of  the 
service  of  the  case-made,  bat  from  the  expira- 
tion of  the  period  of  extension. 

"(2)  In  the  absence  of  a  waiver  by  the  de- 
fendant in  error,  a  case-made,  signed  and  set- 
tled by  the  trial  court  before  the  expiration  of 
the  time  granted  for  the  suggestion  of  amend- 
ments, is  a  nullity." 

Applying  the  foregoing  role  to  the  case  at 
bar,  we  find  that  the  period  of  extension  ex- 
pired on  the  22d  day  of  June,  1915.  If  the 
time  granted  to  suggest  amendments  com- 
mences to  run  from  that  date,  the  defendant 
in  error  would  have  until  the  2d  day  of  July 
following  for  that  purpose.  If  the  case-made 
had  been  signed  and  settled  by  the  trial 
court  before  the  expiration  of  that  time,  it 
would  have  been  a  nullity  upon  the  author- 
ity of  the  cases  cited.  But  the  case-made 
was  not  signed  and  settled  until  one  day 
after  the  expiration  of  the  period  of  exten- 

Tbe  cases  cited  have  no  application  to  this 
precise  situation.  Counsel  for  defendants  in 
error  assume  that  it  was  incumbent  upon 
the  plaintiff  in  error  to  wait  until  the  expi- 
ration of  the  period  of  extension,  to  serve 
their  notice  of  the  time  and  place  for  settle- 
ment of  the  case-made.  There  is  no  founda- 
tion in  the  authorities  for  this  assumption, 
except  where  the  order  of  the  trial  court 
states  spedflcally  that  the  notice  shall  be 
given  after  the  expiration  of  the  time  for 
suggesting  amendmenta     If,  as  in  the  case 


before  ns,  the  order  ext^dlng  time  merely 
states  that  the  case-made  shall  be  settled  up- ' 
on  5  days'  written  notice,  it  may  be  served 
while  the  time  for  suggesting  amendments 
Is  stlU  running,  provided  the  time  fixed  by 
the  notice  for  settling  and  signing  does  not 
curtail  the  time  granted  to  suggest  amend- 
ments. 

For  the  reason  stated,  the  motion  to  dis- 
miss is  overruled.    All  the  Justices  concur. 


BKOWN  et  aL  V.  STARKWEATHER  et  at 

(No.  esse.) 

(Supreme  Court  of  Oklahoma.     Oct  12,  1915.) 

(Svllalui  hy  the  Court.) 

APFEAii  AND  Ebsob  «=s>786— Fbivolous  Ap- 
peal—Dismissal. 

Where  it  appears  from  the  record  that  an 

appeal  is  frivolous  and  without  merit,  same  will 

be  dismissed. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 

Error,  Cent  Dig.  t  3128;    Dec.  Dig.  <&=»788.) 

Error  from  District  Court,  Blaine  County; 
James  R.  Tolbert,  Judge. 

Action  by  Estelle  S.  Starkweather  and  an- 
other against  Fred  Brown  and  another. 
Judgment  for  plaintiffs,  and  defendants  brlsg 
error.    Dismissed. 

P.  S.  Nagle,  of  Kingfisher,  and  A.  U  Em- 
ery, of  Watonga,  for  plaintiffs  in  error. 
Foose  &  Brown,  of  Watonga,  for  defendants 
in  errw. 

HARDY,  J.  Defendant  In  error  Stark- 
weather, plaintiff  below,  filed  suit  in  the  dis- 
trict court  of  Blaine  county,  on  the  8th  day 
of  December,  1913,  against  plaintiffs  in  er- 
ror Brown,  and  defendant  in  error  Cressler, 
and  one  O.  J.  Bader;  said  suit  being  after- 
wards dismissed  as  to  said  Bader.  The  peti- 
tion alleged  the  execution  by  defendants 
Brown  of  two  certain  promissory  notes,  and 
two  real  estate  mortgages  given  to  secure  the 
payment  of  said  notes;  said  notes  and  mort- 
gages being  given  to  Boardman  Land  & 
-Loan  Company,  and  by  them  Indorsed  and 
assigned  before  matnrity,  tn  the  ordinary 
cotirse  of  business,  to  plaintiff.  The  peti- 
tion further  alleged  the  breach  of  the  condi- 
tions of  the  notes  and  mortgages,  and  pray- 
ed for  Judgment  against  said  defendants. 
The  petition  further  alleged  that  defendant 
Cressler  claimed  some  lien  on  the  real  es- 
tate involved,  and  made  him  a  defendant  tn 
order  that  he  might  have  his  rights  deter- 
mined. Defendant  Cressler  filed  his  answer 
and  cross-petition  on  the  18th  day  of  De- 
cember, 1913,  setting  up  a  Junior  mortgage 
upon  said  real  estate,  and  prayed  for  judg- 
ment and  foreclosure  of  his  mortgage,  sub- 
ject to  the  lien  of  the  plaintiff.  Defendants 
Brown  filed  their  answer  and  cross-petition, 
pleading  a  set-off  against  defendant  Cres.sler, 
but  making  no  defense  to  the  cause  of  ac- 
tion of  plaintiff.    Defendants  Brown  also  fll- 
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ed  their  motion  to  make  one  B.  BL  Cressler 
'  party  defendant  Plaintiff,  on  the  10th  day 
of  January,  1914,  filed  her  motion  for  Judg- 
ment on  the  pleadings ;  and  on  said  January 
10,  1914,  both  plainUff  and  defendant  C.  W. 
Cressler  filed  their  reply,  in  the  form  of  gen- 
eral denial,  to  the  answer  and  cross-i)etltlon 
of  defendants  Brown.  Thereafter,  on  the 
24th  day  of  January,  1914,  defendants  Brown, 
after  leave  of  the  court  obtained,  filed  their 
supidemental  answer,  alleging  that  said  B. 
E.  Cressler  was  the  agent  of  C.  W.  Cressler. 
Thereupon  the  court  rendered  Judgment  upon 
the  pleadings,  in  favor  of  plaintiff  and 
against  defendants  Brown,  expressly  stating 
in  said  Judgment  that: 

"It  is  by  the  court  further  ordered  that  the 
judements  herein  rendered  in  favor  of  the  plain- 
tiff are  without  prejudice  to  the  right  of  defend- 
ants to  litigate  the  issues  in  said  action  as  be- 
tween themselves  and  without  prejudice  to  the 
rights  of  the  defendant  C.  W.  Cressler  to  recov- 
er whatever  judgment  he  may  be  entitled  to, 
and  to  foreclose  his  lien  on  the  real  estate  here- 
inbefore described,  subject  to  the  judgments 
herein  rendered  in  favor  of  the  plaintiff  and 
.  the  mortage  liens  of  the  plaintiff  on  said  real 
estate  hereinbefore  described." 

Thereafter  defendants  filed  their  motion 
for  a  new  trial,  which  was  overruled  on 
June  1,  1914,  and  defendants  Brown  prose- 
cute error. 

Defendant  in  error  Starkweather  files  mo- 
tion to  dismiss  the  appeal  herein  and  aflSrm 
the  Judgment  of  the  lower  court:  (1)  Be- 
cause the  petition  in  error  and  record  are 
not  indexed  or  numbered  In  accordance  with 
rule  20  of  this  court  (187  Pac.  x) ;  and  (2) 
for  the  reason  that  the  appeal  Is  frtvolous. 
No  response  has  been  made  to  said  motion. 
This  motion  will  have  to  he  sustained. 

Inasmuch  as  the  appeal  will  have  to  be  dis- 
missed for  the  reason  that  same  is  frtvolous, 
we  will  not  pass  upon  the  first  ground  set 
up  In  said  motion,  but  confine  ourselves  to 
the  second. 

It  has  been  held  by  this  court  In  a  numl>er 
of  cases  that,  where  it  appears  from  the  rec- 
ord that  the  appeal  is  frivolous,  same  will 
be  dismissed.  Klrkland  v.  Trezevant,  38 
Okl.  445,  134  Pac.  1198;  Skirvin  y.  Gold- 
stein, 40  Okl.  S16,  187  Pac.  1176;  Skirvin 
y.  Bass  Fam.  Co.,  43  Okl.  440,  148  Pac  190; 
Myers  y.  Hunt,  145  Pac.  328;  Bennett  v. 
Meek,  146  Pac  767;  SheU  v.  Winters,  146 
Pac  220;   Dean  v.  Storm,  148  Pac  732. 

The  record  in  this  case  discloses  the  fact 
that  plaintiffs  in  error,  In  their  answer  and 
cross-petition  to  the  petition  of  plaintiff  be- 
low, set  up  no  defense  whatever  to  the  alle- 
gatl<»>8  therein  contained,  but  merely  con- 
tent themselves  with  defending  against  the 
answer  and  cross-petition  of  defendant  Cress- 
ler, and  that  Judgment  was  rendered  upon 
the  pleadings,  upon  motion  of  plaintiff,  said 
Judgment  expressly  preserving  the  rights  of 
the  parties  defendant  as  against  each  other, 
for' future  litigation. 


Under  this  state  of  the  record,'  and  the  au- 
thorities above  cited,  we  think  the  appeal  Is 
frivolous,  and  without  merit,  and  the  motion 
should  therefore  be  sustained.  All  the  Jus- 
tices concur. 

JABVIB  T.  GREAT  BBND  OIL  00. 

(No.  7013.) 

(Supreme  Court  of  Oklahoma.    Oct  12,  1915.) 

(Syllahiu  &y  the  Court.) 

New  Tbial  <S=»117— Motion— Time  fob  Fil- 
ing— Reference. 

Rev.   Laws   1910,  }  5033,  construed,  and 

held,  that  a  motion  for  a  new  trial  filed  within 

three  days  after  the  approval  of  the  report  of 

a  referee  is  filed  in  time. 
[Ed.  Note.— For  other  cases,  see  New  Trial 

Cent  Dig.  §§  238-241 ;  Dec.  Dig.  «=»117.] 

Brror  from  District  Court,  Muskogee 
(bounty;   R.  P.  Graffenreld,  Judge. 

Action  between  W.  A.  Jarvls  and  the  Great 
Bend  OH  Company.  From  the  Judgment, 
Jarvls  brings  error.  Motion  to  dismiss  ovei^ 
ruled. 

Blakeney  &  Maxey,  of  Muskogee,  for 
plaintiff  in  error.  Owen  &  Stone  and  Sum- 
ner J.  Lipscomb,  both  of  Muskogee,  for  de- 
fendant in  error. 

TURNER,  J.  The  motion  for  new  trial 
in  this  case  was  not  filed  within  three  days- 
after  the  filing  of  the  report  of  the  referee, 
but  was  filed  within  three  days  after  the 
referee's  report  was  approved  by  the  court 
The  referee  had  under  consideration  the  en- 
tire issues  in  the  case.  The  only  question 
Is  whether  we  shall  follow  the  case  of  First 
National  Bank  v.  Oklahoma  National  Bank, 
29  OkL  411,  118  Pac  574,  Dunn,  J.,  holding 
that  the  same  must  be  filed  within  three  days 
after  the  filing  of  the  report,  or  whether  the 
Revised  Laws  1910,  {  6033,  as  amended  by 
the  Code  Commission,  changed  the  law  to 
make  it  in  time  when  the  motion  for  new 
trial  is  filed  within  three  days  after  the  ap- 
proval of  the  report  of  the  referee. 

At  the  time  Dunn,  J.,  wrote  the  opinion  in 
the  above-entitled  cause,  the  Code  (Comp. 
Laws  1909,  {  6825)  read: 

"A  new  trial  is  a  re-examination,  In  the  same 
court  of  an  issue  of  fact  after  a  verdict  by  a 
jury,  report  of  a  referee,  or  a  decision  by  the 
court" 

But  along  came  the  Code  Commission  and 
amended  the  statute  so  as  to  read: 

"A  new  trial  is  a  re-examination  in  the  same 
court,  of  an  issue  of  fact,  after  a  verdict  by  a 
jury,  the  approval  of  the  report  of  a  referee,  or 
a  decision  by  the  court" 

It  Is  the  opinion  of  the  court  that  under 
the  statute  as'  amended  a  motion  for  a  new 
trial  filed  within  three  days  after  "the  ap- 
proval of  the  report  of  a  referee"  Is  sufll- 
dent. 

The  motion  to  dismiss  is  oyermled.  All 
the  Justices  concur. 
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MADDOX  T.  BANE  OF  OOTBBO. 

(No.  6198.) 

(Supreme  Court  of  Oklahoma.    Oct  12,  1015.) 

(BvUaiu*  ly  the  Court.) 

Afpkai.  and  Ebbob  €=»564  —  Case-Mads  — 
TncK  roa,  Makino  and  Sebvino  —  Dis- 
lasaAL. 

Where  a  case-made  was  not  served  until 
after  the  extension  of  time  fixed  by  a  valid  or- 
der of  the  court  haa  expired,  the  same  is  null 
•nd  void,  and  the  appeal  will  be  dismissed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  §f  2501-2506,  2555-2550; 
Dec.  rHg.  «=.564.] 

Commissioners'  Opinion,  Division  No,  4. 
Error  from  County  Conrt,  Washita  County; 
L.  B.  Shean,  Judge. 

Action  between  C.  W.  Maddox  and  the 
Bank  of  Gotebo.  From  the  Judgment,  Mad- 
dox  brings  error.    Dismissed. 

Swan  C.  Bumette,  of  Cordell,  Chas.  A. 
Holden,  of  Clinton,  and  Jas.  L.  Austin,  of 
Cordell.  for  plaintiff  in  error.  Massingale  & 
Doff,  of  Cordell,  for  defendant  in  error. 

WATTS,  C.  Judgment  was  rendered 
against  the  plaintifr  in  error  in  a  trial  be- 
fore the  court  and  Jury,  county  court,  Washi- 
ta cbunty.  Motion  for  new  trial  was  denied 
December  17,  1912,  and  60  days  from  that 
date  given  to  make  and  serve  case-made. 
February  10,  1913,  the  court  extended  the 
time  to  make  and  serve  case-made  30  days 
from  the  expiration  of  the  original  order. 
March  6,  1912,  the  court  entered  a  third  or- 
der extending  the  time  to  make  and  serve 
case-made  60  days  from  the  expiration  of 
the  original  order.  The  time  expired  April 
16,  1913.  The  case-made  was  served  April 
28,  1913,  12  days  too  late,  and  this  court 
has  no  Jurisdiction. 

"Where  a  case-made  was  not  served  until  after 
the  extension  of  time  fixed  by  a  valid  order  of 
the  court  has  expired,  the  same  is  null  and  void, 
and  the  appeal  will  be  dismissed."  Spears  v. 
Southern  Surety  Co.,  43  Okl.  645,  143  Pac.  664 ; 
Hughes  V.  Martin,  43  Okl.  710,  144  Pac.  356; 
TTpp  Grocery  Co.  v.  Lins,  48  Okl.  766,  144  Pac. 
877. 

We  therefore  recommend  that  the  appeal 
be  dismissed  for  want  of  Jurisdiction. 

FEB  C^BIAM.     Adopted  in  whole. 


LYNDON  V.  COTIiB.    (No.  6614.) 
(Supreme  Court  of  Oklahoma.     Oct.  12,  1915.) 

(Byttalntt  by  the  Court.) 

Appeal  and  Ebbob  «=>564  —  Cask-Madb — 
HAKrae  AND  ScBViNo — Exixnbion  of  TnoL 
An  order  granting  an  extension  of  time, 
made  after  the  expiration  of  the  time  originally 
fraoted  for  making  and  serving  a  case-made,  is 
void,  and  presents  nothing  to  this  court  for  re- 
view. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Ont.  Dig.  {§  2501-2506,  2555-2559 ; 
Dec.  Dig.  <S=3664T] 


Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Logan  Ctounty;  A. 
H.  Huston,  Judge. 

Action  between  J.  S.  Lyndon  and  W.  H. 
Coyla  From  the  Judgment,  Lyndon  brings 
error.    Dismissed. 

T.  C.  Whltely  and  John  Bemy,  both  of 
Guthrie,  for  plaintifC  in  error.  O.  Q.  Homer, 
of  Guthrie,  for  defendant  in  error. 

BREWER,  C.  Final  Judgment  was  render- 
ed in  this  case  on  March  1,  1913,  and  plain- 
tiff in  error  was  allowed  60  days  In  which  to 
prepare  and  serve  case-made.  On  April  30, 
1913,  the  court  allowed  an  additional  30 
days'  time  in  which  to  prepare  and  serve  a 
case-made.  On  June  6,  1913,  a  paper,  copied 
into  the  record,  purporting  to  be  signed  by 
the  trial  Judge,  but  which  does  not  show  to 
have  l>een  filed  in  the  court  below,  purports 
to  extend  the  time  further  for  making  and 
serving  a  case-made  to  August  8th;  and  on 
August  7,  1913,  the  case-made  was  certified 
by  the  trial  Judge. 

By  referring  to  the  dates  of  the  orders.  It 
will  appear  that  the  first  order  of  extension 
of  60  days  from  March  1st  would  have  ex- 
pired on  April  30th,  and  the  order  extending 
the  time  on  that  date  for  80  days  additional 
expired  on  May  30th.  Therefore  the  order 
of  June  6,  1913,  purporting  to  extend  the 
time  further  in  which  to  prepare  and  serve 
case-made,  was  made  after  the  court  had 
lost  Jurisdiction  to  make  further  orders  of 
this  nature.  Under  the  repeated  holdings  of 
this  court,  the  case-made  was  not  prepared 
and  served  within  the  time  allowed  by  stat- 
ute, or  within  an  additional  time  allowed  by 
any  valid  order  of  the  trial  court  Haynea 
T.  Smith,  29  Okl.  703,  119  Pac.  246,  and  au- 
thorities there  cited. 

The  appeal  should  therefore  be  dismissed. 

PEB  CURIAM.    Adopted  in  whole. 


CHOUTEAU  et  aL  v.  CHOUTEAU  et  al. 
(No.  4747.) 

(Supreme  C^nrt  of  Oklahoma.    Oct  12,  1915.) 

(Byllabut  iy  the  Court.) 

1.  PABTmoN  ^=>19— Action  bt  Joint  Tbn- 

ANl^^OINDBB   or   CAI7SEB. 

A  joint  tenant  out  of  possession  cannot 
maintain  a  suit  for  partition  against  his  coten- 
ant,  who  holdft  adversely  to  him,  without  joining 
with  the  demand  for  partition  a  cause  of  action 
for  possession  of  the  land. 

[E!d.    Note. — B\)r   other   cases,    see    Partition, 
C!ent.  Dig.  ff  19-24,  26;   Dec.  Dig.  «8=»19.] 

2.  Tenancy  in  Common  <®=>15— Possession— 

OUSTEB  —  ADVEBSE  POSSESSION  —  PKEBUMP- 
TION. 

The  mere  possession  of  a  tenant  in  common, 
no  matter  how  full  and  complete,  does  not  oper- 
ate as  an  ouster  of  his  cotenant,  or  amount  to 
adverse  possession  as  against  the  claim  of  his 
cotenant.  There  must  be  something  to  show  a 
denial  or  repudiation  of  his  cotenant's  rights,  or 
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the  possesaion  vUl  be  deemed  to  be  held  in  sab- 
ordination  to  the  rights  of  the  cotenant 

[Ed.  Note.— For  other  cases,  se^  Tenancy  in 
Gommon,    Cent.    Dig.    fi    429-52;     Dec.    Dig. 

8.   PABTITJON     «=»e»— PlaADTNG— DKFBNBiB— 
DOWEB— FOSSKBSION   OF   HOUESTKAD. 

Where  it  does  not  appear  from  the  petition 
that  dower  had  not  been  assigned  to  the  widow, 
or  that  she  was  in  possession  of  the  homestead, 
in  order  to  urge  such  matters  as  a  defense  in  an 
action  of  partition,  same  must  be  set  up  by  way 
of  answer. 

[Ed.  Note. — For  other  cases,  see  Partition, 
Cent  Dig.  I  98;  Dec.  Dig.  <8s9Q2.] 

4.  Indians  <s=>15— Aubnation  of  Bestbiot- 

XD  LiANDa— RlOHT. 

Under  the  terms  of  section  14,  Cherokee 
Agreement  (Act  Cong.  July  1,  1902,  c.  1376,  32 
Stat  717),  a  full-blood  Shawnee  Cherokee  In- 
dian was  prohibited  from  alienating  his  restrict- 
ed lands  by  will,  where  such  will  was  executed 
prior  to  Act  Cong.  April  26,  1906,  c.  1876,  {  23, 
34  Stat  145. 

[Ed.  Note. — E\>r  other  cases,  see  Indians,  Cent 
Dig.  {{  17,  28,  34r-44 ;   Dec  Dig.  <&=>15. 

5.  WlIXB  $=3215  —  PbOBATB  —  JUBISDIOTION 

— Scope. 

In  a  proceeding  to  probate  a  will  under 
Mansfield's  Digest  of  the  Statutes  of  Arkansas 
1884,  §  6521,  the  only  issue  triable  is  the  factum 
of  the  will  or  the  question  of  devisavit  yel  non, 
and  in  such  proceeding  the  court  lacks  jurisdic- 
tion to  construe  the  will  or  determine  the  valid- 
ity of  any  of  its  proviaions. 

[Ed.  Note.— For  other  cases,  see  Willa,  Cent 
Dig.  i§  522,  628 ;  Dec.  Dig.  <8=»215.] 

6.  Pabtition  «=356  —  Answeb  —  Advanoxs 
.  —Lands  of  Dkceabso  Indian. 

Where  the  answer  of  defendants  in  an  ac- 
tion for  partition  of  the  lands  of  a  deceased 
Shawnee  Cherokee  Indian,  who  died  in  1905, 
alleged  that  deceased  durmg  his  lifetime  had 
made  advances  by  settlement  or  portion,  to  cer- 
tain of  plaintiffs  who  were  heirs  of  deceased, 
which  advances  were  alleged  to  be  equal  in 
amount  or  in  excess  of  the  share  wltich  said 
plaintiCFs  would  be  entitled  to  receive  of  the  real 
and  personal  estate  of  the  deceased,  it  was  error 
for  the  court  to  sustain  a  demurrer  to  that  por- 
tion of  the  answer. 

[Ed.  Note. — For  other  cases,  see  Partition, 
Cent  Dig.  {  87 ;   Dec.  Dig.  «=»56.] 

(Additional  SyUahiu  tv  Bditorial  Staff.) 

7.  Indians     «=>15— Lands— "Auenation"— 
Disposition  by  Wnx. 

A  disposition  by  will  is  an  "alienation," 
within  the  meaning  of  the  Cherokee  Agree- 
ment, ratified  August  7,  1902  (Act  Cong.  July 
1,  1902),  providing  that  lands  allotted  to  citi- 
zens shall  not  be  alienated  by  the  allottee. 

[Ed.  Note. — For  other  cases,  see  Indians,  Cent. 
Dig.  i§  17,  29,  34,  37-44 ;  Dec  Dig.  <Ss»16. 

For  other  definitions,  see  Words  and  Phrases, 
E^rst  and  Second  Series,  Alienate.] 

Error  from  District  Court,  Craig  County ; 
Preston  S.  Davis,  Judge. 

Action  l^  Edmond  Chouteau  and  others 
against  Addle  Chouteau  and  others.  Judg- 
ment for  plaintiffs,  and  defendants  bring  er- 
ror. Reversed  and  remanded,  with  direc- 
tions. 

Joseph  A.  Gill,  of  Vinlta.  for  plaintiffs  in 
error.  W.  H.  Kornegay,  of  Vlnita,  for  de- 
fendants in  error. 


HARDY,  J.  Defendants  In  error  began 
this  action  In  the  district  court  of  Cralg  coun- 
ty, on  September  23,  1911,  seeking  partition 
of  the  lands  described  in  their  petition.  The 
plaintiffs  in  error,  who  will  hereafter  be  re- 
ferred to  as  defendants,  filed  their  second 
amended  answer  to  said  petition;  and  oa 
July  22,  1912,  the  court  sustained  a  demurrer 
to  said  second  amended  answer,  and  def^id- 
ant  Addle  Chouteau  excepted  to  the  ruling 
of  the  court  upon  said  demurrer,  elected  to 
stand  upon  her  answer,  and  declined  to  plead 
further.  The  other  defendants  filed  their 
third  amended  answer,  and  oa  December  23, 
1912,  the  court  sustained  the  demurrer  of 
plaintiffs  to  said  third  amended  answer,  and, 
said  defendants  electing  to  stand  upon  their 
third  amended  answer,  the  court,  upon  motion 
of  plaintiffs,  and  over  the  objections  of  de- 
fendants, rendered  Judgment  in  favor  of 
plaintiffs  and  against  defendants,  as  prayed 
in  the  petition,  and  defendants  bring  error. 

Defendants  urge  that  plaintiffs'  demurrer 
to  the  answers  should  be  held  to  search  the 
record  and  relate  back  to  the  petition,  and 
should  have  been  sustained  thereto,  and  dte 
the  following  authorities  as  sustaining  their 
contention:  Bartholomew  v.  Guthrie,  71  Kan. 
706,  81  Pac  491;  McCarthy  v.  Holden,  54 
Kan.  313,  38  Pac.  261 ;  State  v.  Oommisslon- 
ers  et  aL,  12  Kan.  '426.  Plaintiffs  urge  that 
this  rule  is  qualified,  however,  by  the  condi- 
tion that,  in  order  for  the  demurrer  to  relate 
back  to  the  petition,  the  defendants  at  the 
time  must  Insist  that  this  be  done,  and  call 
the  attention  of  the  court  to  the  defect  In  the 
petition,  and  clalmi  the  defendant  Addle 
Clhouteau  did  not  do  this.  The  record  is  si- 
lent oa  this  subject  so  far  as  she  is  concerned, 
but  at  the  time  the  demurrer  was  sustained 
to  the  third  amended  answer  of  the  other 
defendants  they  insisted  that  the  demurrer 
should  search  tiie  record  and  be  sustained  to 
the  petition.  If  defendants'  contention  be 
correct,  this  case  must  be  reversed ;  and  with- 
out deciding  whether  it  was  necessary  for 
defendant  Addle  Chouteau  to  call  the  atten- 
tion of  the  court  to  this  contention  at  the 
time,  we  shall  treat  the  demurrer  as  search- 
ing the  record  and  relating  back  to  the  plain- 
tiffs' petition,  on  behalf  of  all  the  defendants, 
and  determine  whether  the  petition  was  sutU- 
dent 

The  petition  Is  assailed  upon  three 
grounds:  (1)  That  there  is  no  allegation  of 
possession  In  plaintiffs;  (2)  there  is  no  al- 
legation of  assignment  of  dower  to  the  de- 
fendant Addle  Chouteaw,  widow  of  deceased ; 
(3)  there  was  no  allegation  of  proof  of  heir- 
ship In  the  probate  court  on  the  part  ot  plain- 
tiffs. 

[1,  2]  Under  the  first  objection  to  the  petl- 
ti<Mi  it  is  urged  that  it  contained  no  allega- 
tion of  possession  In  plaintiffs,  or  a  demand 
for  possession.  Under  the  decisions  in  the 
state   of   Kansas,    from    which   our   statute 
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oomes.  It  Is  hdd  that  a  Joint  tenant  out  of 
possession  cannot  maintain  a  salt  for  parti- 
tion against  his  cotenants,  who  hold  adveise- 
ly  to  him,  without  joining  with  the  donand 
for  partition  a  cause  of  action  for  possesstMi 
of  the  land.  Denton  ▼.  Fyfe,  65  Kan.  1,  68 
Paa  1074,  83  Am.  St.  Bep.  272 ;  Chandler  y. 
Rldiardscm,  65  Kan.  152,  68  Pac.  168 ;  Moore- 
head  T.  Boblnson,  68  Kan.  534,  75  Pac.  503. 
It  is  farther  lield  that  a  Joint  tenant  oat  of 
possesBlon,  by  joining  in  bis  petition  a  de- 
mand for  possession,  may  mfiintnin  an  action 
ft>r  partltlcm  against  his  cotenants,  who  hold 
adversely  to  him.  Scarborou^  v.  Smith,  18 
Kan.  398;  Scantlln  v.  Allison,  32  Kan.  876, 
4  Pat  618;   Ott  v.  Sprague,  27  Kan,  620. 

The  petition  alleges  that  WllUam  Choo- 
tean,  deceased,  was  a  Shawnee  Cherokee  citl- 
cen  by  blood,  and  died  In  Kansas  City,  Mo., 
February  S,  1806,  seised  of  an  allotment 
of  lands,  which  is  described,  and  that  all 
of  the  parties  hereto  were  heirs  at  law 
of  the  deceased;  that  plaintiffs,  with  the 
exception  of  Walter  Chontean,  a  minor,  were 
children,  and  said  Walter  Chontean  was  a 
xranddiild  of  deceased,  and  that  defendant 
Addle  Chontean  was  his  widow ;  that  no  par- 
tition or  settlement  of  his  estate  bad  ever 
been  had,  and  that,  subject  to  the  widow's 
dower,  each  of  the  said  children  and  grand- 
child were  entitled  to  a  one-ninth  interest 
in  said  land;  and  prayed  for  partition,  or, 
in  the  alternative,  for  sale  of  said  lands  and 
a  division  of  the  proceeds.  Nothing  is  said 
in  the  petttlcm  about  possessioD.  It  Is  al- 
leged, however,  that  plaintiffs  were  the  own- 
ers of  an  interest  in  the  land,  and,  In  the  ab- 
sence of  anything  to  the  contrary,  posses- 
sion by  them  will  be  presumed,  and,  If  there 
Is  an  adverse  holding  as  against  their  claims 
it  Is  a  matter  of  defense,  that  should  be  set 
up  in  the  answer.  Mioorehead  v.  Roblnscm, 
sDpra ;  Hayes  et  al.  v.  McReynoIds  et  al.,  144 
Mo.  848,  46  S.  W.  161;  80  Cyc.  181.  And 
even  if  the  dtfendants  were  In  possession, 
the  mere  possession  of  a  tenant  In  common, 
no  matter  how  full  and  complete,  does  not  of 
Itself  operate  as  an  ouster  of  his  cotenant, 
or  amonnt  to  an  adverse  possession  as  against 
the  claims  of  sadi  cotenant.  Tliere  must  be 
something  to  show  a  denial  or  a  r^mdlatlon 
of  his  ootenant's  rights,  or  the  possession 
will  be  deemed  to  be  had  In  sabordinatlon  to 
the  ri^ts  bf  the  other  cotenants.  Squires 
et  aL  T.  Clark  et  al.,  17  Kan.  84. 

[S]  Under  the  second  objection,  that  there 
b  no  allegation  that  dower  had  been  assign- 
ed to  the  widow,  and  that  by  reason  thereof 
8be  was  entitled  to  remain  in  possession  of 
the  lands  until  dower  had  been  assigned,  and 
nntll  sncb  assignment  partition  cannot  be 
had,  it  is  suffldent  to  say  that  it  does 
not  anywhere  appear  from  the  record  that 
she  was  in  possession  at  the  time  of  the  In- 
stltntlon  of  this  suit,  or  at  the  time  of  the 
judgment  of  the  court,  and  if  such  were  the 
fact,  and  if  it  were  a  defense,  that  matter 


would  have  to  be  niged  as  an  afflrmatiTe  de- 
fense, and  should  have  been  pleaded  In  her 
answer. 

The  third  objectioa,  that  no  allegation  of 
proof  of  heirship  in  the  probate  court  is  al- 
leged, cannot  be  sustained,  Tlie  defendants 
rely  upon  section  12,  c  66,  Sess.  Laws  1810, 
which  proTldes  that: 

"In  all  estates  now  bein^  administered,  or 
that  may  hereafter  be  administered,  any  person 
claiming  to  be  an  heir  to  the  deceased,  or  entitled 
to  distribution  in  whole  or  in  part  of  such  estate, 
may,  at  any  time  after  the  expiration  of  one 
year  from  the  isauing  of  letters  testamentary, 
or  of  administration  upon  such  estate,  file  a  peti- 
tion in  the  matter  oi:  such  estate,  praying  the 
court  to  ascertain  and  declare  the  rights  of  all 
persons  to  said  estate,  and  all  interest  therein 
and  to  whom  disposition  thereof  should  b« 
made." 

This  objection  is  not  good,  for  the  reason 
that  It  does  not  appear  that  the  estate  of  the 
deceased,  William  Chouteau,  was  being  ad- 
ministered, and  this  statute  provides  for 
such  petition  being  filed  in  a  pending  ad- 
ministration, and  besides  It  Is  further  pro- 
vided in  said  section  that: 

"This  section  shall  be  cumulative  and  addition- 
al to  the  provisions  of  law  now  existing  for 
determining  heirship  to  any  deceased  person, 
and  it  is  not  intended  that  this  section  shall 
repeal  any  existing  section  or  sections  of  the 
law  now  existing  governing  the  administration 
of  estates,  except  such  as  may  be  in  direct  con- 
flict herewith." 

The  action  of  the  court  in  overmUng  the 
demurrer  to  the  petitl<Mi  was  correct. 

Having  seen  that  the  petition  is  sufficient, 
we  next  examine  the  answers  of  defendants, 
to  determine  whether  the  acticm  of  the  court 
in  sustaining  the  demurrer  thereto  was  er- 
ror, and  will  consider  the  answer  of  defend- 
ant Addle  Chouteau  first  The  first  paragraph 
of  the  second  amended  answer  filed  by  her 
consisted  of  a  general  denial,  followed  by 
specific  admissions  of  the  facts  set  up  in 
plaintiffs'  petition,  except  said  defendant  de- 
nied that  plaintiffs,  or  any  of  them,  have  any 
right  or  Interest  In  the  land  described,  en- 
titling them  to  a  partition.  A  general  denial, 
followed  by  spedflc  admissions,  will  be  lim- 
ited and  qualified  thereby. 

The  second  paragraph  pleaded  as  a  de- 
fense that  the  said  William  Chouteau  left  a 
\k-lll,  in  which  he  devised  certain  legacies  to 
all  of  bis  said  children,  and  named  the  de- 
fendant as  the  residuary  legatee,  and  that 
the  land  in  controversy  constituted  a  part  of 
the  residuum  of  said  estate,  and  that  said 
will  was  duly  admitted  to  probate  in  the 
probate  court  of  Jackson  county,  Mo.,  being 
tbe  county  in  which  be  resided  at  the  time 
of  his  death,  and  thereafter  was  duly  ad- 
mitted to  probate  in  the  United  States  Court 
for  the  Northern  District  of  the  Indian  Ter- 
ritory, from  which  decree  adm,Ittlng  said 
will  to  probate  an  appeal  was  prosecuted  to 
the  Court  of  Appeals  of  the  Indian  Territory, 
and  transferred  to  tbe  Supreme  Court  of  this 
state,  and  afterwards  di-sinissed.  Chouteau 
V.  Chouteau,  25  OkL  426,  106  Pac.  854.    The 
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answer  fartber  alleges  that  a  contest  of  said 
Will  was  Instltnted  by  the  plaintlfCB  in  the 
United  States  Court  for  the  Northern  Dis- 
trict of  the  Indian  Territory,  In  which  judg- 
ment was  rendered  dismissing  said  suit  for 
want  of  equity,  and  that  no  appeal  was 
prosecuted  therefrom.  Said  answer  further 
alleges  that  certain  advances  were  made  by 
the  deceased  In  his  lifetime  to  plaintiffs,  oth- 
er than  Annie  Singleton,  which  advances 
were  equal  in  value  or  greater  than  said 
plaintUfs  would  take  in  the  estate  of  deceas- 
ed, and  that  by  reason  thereof  they  are  bar- 
red from  participating  therein,  and  that,  as 
to  plaintiff  Annie  Singleton,  she  was  inten- 
tionally disinherited  by  the  deceased,  except 
as  to  the  legacy  provided  in  said  last  will 
and  testament,  which  according  to  the  terms 
thereof  was  the  sum  of  $5  in  cash. 

The  defense  of  advances  Is  also  set  op  In 
the  third  amended  answer  of  the  other  de- 
fendants, and  consideration  thereof  will  be 
reserved  for  consideration  In  connection  with 
the  demurrer  to  the  third  amended  answer 
of  the  other  defendants,  leaving  for  consid- 
eration at  this  time  the  validity  of  the  will 
and  probate  thereof,  and  the  effect  of  said 
will  as  to  passing  title  to  defendant  Addle 
Chouteau  of  the  lands  Involved. 

[4]  As  has  been  seen,  William  Qiouteau 
was  a  Shawnee  Cherokee  Indian,  and  the 
lands  in  controversy  were  his  allotment  of 
the  lands  of  the  Cherokee  Nation,  selected  by 
him  under  the  provisions  of  the  Cherokee 
Agreement,  ratlfled  August  7, 1902  (Act  Cong. 
July  1, 1902),  and  by  section  14  of  said  Agree- 
ment it  is  provided: 

"Lands  allotted  to  citizens  shall  not  in  any 
manner  whatever  or  at  any  time  be  incumbered, 
taken,  or  sold  to  •  •  •  satisfy  any  debt  or 
obli^tion,  or  t>e  alienated  by  the  allottee  or  his 
heirs,  before  the  expiration  of  five  years  tram 
the  date  of  the  ratification  of  this  act" 

Section  16  is  as  follows: 

"All  lands  allotted  to  *  *  *  members  of 
said  tribe,  except  such  lends  as  are  set  aside 
to  each  for  a  homestead  as  herein  provided,  shall 
be  alienable  in  five  years  after  issuance  of  pat- 
ent." 

William  Chouteau  died  February  3,  1905, 
which  was  within  the  period  of  restrictions 
contained  in  the  two  sections  above  quoted, 
and  we  are  to  determine  whether  a  will  ex- 
ecuted by  him  was  an  alienation  of  his  lands 
within  the  prohibition  of  these  sections. 

[7]  Plaintlflfs  in  error  contend  that  the  will 
is  not  an  alienation,  and  therefore  same  was 
effectual  to  pass  title  to  the  lands  according  to 
the  terms  of  the  will,  upon  the  death  of  the 
testator,  and  In  support  of  this  proposition 
argue  that  by  Act  Cong.  May  2,  1890,  a  182, 
I  31,  26  Stat  94,  Otwgreas  put  in  force  chap- 
ter 155,  Mansf.  Dig.  Statutes  of  Ark.,  relat- 
ing to  wills  and  testaments,  and  chapter  49 
of  said  Statutes,  relating  to  descents  and  dis- 
tributions, and,  further,  that  by  Act  Cong. 
April  28,  1901,  c.  1824,  (  2,  S3  Stat  673,  it 
was  provided  that: 

"All  the  laws  of  Arkansas  heretofore  pnt  in 
force  in  the  Indian  Territory  are  hereby  con- 


tinued and  extended  in  their  operation,  so  as  to 
embrace  all  persons  and  estates  in  said  territory, 
whether  Indian,  freedman,  or  otherwise,  and  full 
and  complete  jurisdiction  is  hereby  conferred 
upon  the  district  courts  in  said  territory  in  the 
settlements  of  all  estates  of  decedents,  the  guard- 
ianships of  minors  and  incompetents,  whether 
Indians,  freedmen,  or  otherwise 

— and  claim  that  this  view  Is  further  sup- 
ported by  Act  Cong.  March  3,  1901,  which 
confers  citizenship  upon  every  Indian  in  the 
Indian  Territory.  The  questions  Involved  are 
not  new,  nor  of  first  impression,  for  slmliar 
provisions  In  the  Choctaw  and  Chldcasaw 
Nations  have  been  construed,  and  It  was 
held  by  the  Court  of  Appeals  of  the  Indian 
Territory,  in  Hayes  v.  Barringer,  7  Ind.  T. 
697,  104  S.  W.  937,  that  the  will  of  a  Chicka- 
saw Indian,  executed  July  26,  1903,  was  In- 
effectual to  transfer  title  to  restricted  lands, 
for  the  reason  that  same  was  an  alienation 
thereof  witMn  the  meaning  of  the  provisions 
restricting  the  iiower  of  allenatloa.  This 
opinion  was  affirmed  by  the  Circuit  Court  of 
Appeals  for  the  Elighth  Circuit,  in  Hayes  v. 
Barringer,  168  Fed.  221,  93  G.  C.  A.  607.  In 
Taylor  v.  Parker  et  al.,  33  Okl.  199,  126  Pac. 
573,  the  first  paragraph  of  the  syllabus  Is  as 
follows: 

"Indians  —  'Alienable'— 'Inalienable'— Disposi- 
tion by  WilL — ^Tbe  words  'alienable'  and  'in- 
alienable,' used  to  restrict  the  disposition  of 
lands  in  the  Supplemental  Agreement  with  the 
Choctaws  and  Chickasaws  (Act  July  1,  1902,  c 
1362,  32  Stet  642,  643,  SS  12,  16^  and  16),  in- 
clude disposition  by  will." 

The  second  paragraph  is  as  follows: 

"Same — Restriction  of  Alienation — Wills. — 
The  eflfect  of  Act  April  28,  1004,  33  Stat.  5Ti, 
c.  1824,  was  to  make  the  laws  of  Arkansas, 
theretofore  put  in  force  in  the  Indian  Territory, 
applicable  to  another  class  of  persons  and  es- 
tates, to  wit,  Indians  and  their  property,  in  so 
far  as  it  was  alienable  under  the  acts  of  Con- 
gress then  bearing  upon  it.  The  extension  of  the 
Utw  of  wills  enabled  the  Indian  to  devise  all 
his  alienable  property  by  will  made  in  accord- 
ance with  the  laws  of  the  state  of  Arkansas, 
but  did  not  operate  to  remove  any  of  the  re- 
strictions theretofore  placed  upon  lands  of  In- 
dians by  act  of  C<»igress." 

This  case  was  appealed  to  the  Supreme 
Ckmrt  of  the  United  States,  and  affirmed  In 
Taylor  v.  Parker,  286  U.  S.  42,  85  Sup.  Ct 
22,  59  L.  IM.  121.  In  Wilson  v.  Oreen,  151 
Pac.  629  (not  yet  officially  reported).  In  con- 
struing a  similar  provision  of  the  Cre^ 
Treaty,  In  connection  with  Act  0<Hig.  April 
26,  1906,  34  Stat  145^  C.  1876,  S  23,  this  court 
held: 

"A  fnU-Uood  Creek  Indian  had  the  power  t» 
make  a  wiU  prior  to  Act  April  26,  1906,  34  Sut 
145,  c.  1876,  5  23 ;  but  prior  to  this  law  he  had 
no  right  to  alienate  his  allotment  by  will." 

See,  also,  Semple  v.  Baken,  89  Okl.  668, 
135  Pac.  1141. 

It  appears  to  us  that  the  intention  of  Con- 
gress in  entering  into  these  treaties  with  the 
various  tribes  and  prohlMting  the  aliena- 
tion of  their  lands  for  a  certain  period,  and 
in  enacting  the  various  statutes  along  these 
lines,  was  to  prevent  the  members  of  the 
various  tribes  from  making  any  contract  or 
executing  any  agreement  affecting  the  title 
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to  lands  prior  to  the  expiration  of  tbe  period 
dnrlng  whicb  the  lands  were  restricted. 
These  restrictions  were  placed  thereon  for 
the  spedflc  purpose  of  protecting  members 
of  the  tribes  against  the  consequences  of 
th^r  Imprudence  and  inexperience  during  the 
specified  periods.  We  think  there  Is  no  ma- 
terial distinction  between  the  provisions  of 
the  Cherokee  Treaty  and  those  of  the  Choc- 
taw and  Chickasaw  Nations,  and  with  the 
Creek  Nation,  bearing  upon  this  question, 
which  have  already  been  construed  and  held 
to  include  within  the  term  "alienation"  a 
disposition  by  will.  Therefore  we  think  the 
will  executed  by  William  Chouteau,  he  hav- 
ing died  prior  to  the  expiration  of  the  re- 
strictions upon  the  alienation  of  his  land,  In 
which  he  undertook  to  convey  the  real  estate 
hi  controversy,  to  his  widow.  Addle  Chou- 
tean.  was  Ineffectual  for  that  purpose. 

[5]  Plaintiffs  in  error  say,  however,  that 
this  wUl  has  been  admitted  to  probate,  -and 
a  contest  has  been  instituted  against  the 
probate  thereof,  and  the  petition  In  said  pro- 
ceedings dismissed  for  want  of  equity,  and 
thereby  the  validity  of  the  wUl  was  establish- 
ed, and  the  title  therein  attempted  to  be  con- 
veyed was  confirmed  to  defendant  Addle 
Chouteau.  This  is  not  true.  The  mere  fact 
of  the  will  being  admitted  to  probate  estab- 
lishes nothing  but  the  fact  of  its  execution, 
and  the  court  in  admitting  said  wiU  t,o  pro- 
bate had  no  Jurisdiction  or  authority  to  de- 
tenuine  the  validity  of  any  of  its  provisions, 
or  to  construe  the  terms  thereof.  This  was 
determined  In  Taylor  v.  Hilton,  23  Okl.  354, 
100  Pac.  537,  IS  Ann.  Cas.  385,  where  it  U 
said: 

"In  a  proceeding  to  probate  a  will  onder 
Mansfield's  Digest  of  the  Statutes  of  Arkansas 
1884,  S  6521  (Ind.  Ter.  Stat.  1899,  {  3593), 
the  only  issue  triable  ia  the  factum  of  the  will 
or  the  queatioii  of  devisavit  vel  non." 

In  Nesbit  v.  Cragg  et  al.,  36  Okl.  703,  129 
Pac.  705,  the  same  rule  was  announced,  and 
in  the  second  paragraph  of  the  syllabus  the 
additional  rule  Is  stated  as  follows: 

"In  snch  proceeding  the  court  lacks  jnris- 
dicdon  to  construe  the  will  or  determine  the 
rights  of  the  parties  or  the  validity  of  any 
devise  therein." 

See  In  re  Allen's  Will,  144  Pac.  1055. 

[6]  This,  then,  leaves  for  consideration  the 
final  question  as  to  the  allegations  in  the 
second  amended  answer  of  the  defendant 
Addie  Chouteau  and  In  the  third  amended 
answer  of  the  other  defendants;  to  the  effect 
that  during  the  lifetime  of  the  deceased  he 
had  made  advances  to  the  plaintiffs,  except 
Annie  Singleton,  which  advances  are  alleged 
to  be  equal  tn  amount  or  in  excess  of  the 
valne  of  the  share  which  said  plaintiffs 
would  be  entitled  to  receive  of  the  real  and 
personal  estate  of  the  deceased  left  by  him 
at  the  time  of  his  death,  and  described  in 
plaintiffs'  petition,  and  that  by  reason  there- 
of said  plaintiffs'  and  each  of  them  to  whom 
said  advances  were  so  made  are  excluded 
from  any  share  of  the  real  and  personal  es- 


tate of  the  said  William  Chouteau,  deceased, 
described  in  said  petition. 

It  is  undisputed  that  chapter  49,  Mansf. 
Dig.,  regulating  descent  and  distribution  of 
property,  was  in  force  and  governed  the  dev- 
olution of  this  property.  By  section  2536 
thereof  It  is  provided: 

"If  any  child  of  an  intestate  shall  have  been 
advanced  by  him,  in  his  lifetime,  by  settlement 
or  portion  of  real  or  personal  estate,  or  both 
of  tnem,  the  value  thereof  shall  be  reckoned,  for 
the  purpose  of  this  section,  only  as  part  of  the 
real  and  personal  estate  of  such  intestate  de- 
scendable to  ills  heirs,  and  to  be  distributed  to 
his  next  of  kin,  according  to  law ;  and,  if  such 
advancement  be  equal  or  superior  to  the  amount 
of  the  share  which  such  child  would  be  entitled 
to  receive  of  the  real  and  personal  estate  of  the 
deceased,  as  herein  reckoned,  then  such  child 
and  his  descendants  shall  be  excluded  from  any 
share  of  the  real  and  personal  estate  of  the  in- 
testate." 

Section  2537  provides  that,  where  such  ad- 
vancement Is  not  equal  to  the  share  that 
such  child  or  relative  and  his  descendants 
would  be  entitled  to  receive,  they  shall  be 
entitled  to  receive  so  much  of  the  real  and 
personal  estate  as  shall  be  sufficient  to  make 
all  the  shares-  of  the  heirs  in  such  real  and 
personal  estate  and  advancement  to  be  as 
nearly  equal  as  possible ;  and  section  2538 
provides  that  the  value  shall  be  deemed  to 
be  that  value  which  is  acknowledged  la  writ- 
ing by  the  person  receiving  the  same,  and  if 
no  such  written  evidence  of  value  exists,  then 
such  value  shall  be  deemed  according  to  its 
value  at  the  time  of  advancing  such  money 
or  property.  The  defendants  in  error  say  in 
reply  to  this  proposition  that  the  land  was 
not  subject  to  aUenatlon,  either  by  act  of  the 
original  allottee  or  by  any  act  of  the  benefici- 
aries, and  that  it  was  contrary  to  the  policy 
of  the  United  States  to  permit  advancements 
made  by  a  deceased  father  to  one  of  his 
children  to  affect  his  portion  of  his  estate, 
which  was  inalienable,  and  the  descent  of 
which  was  absolutely  defined  by  statute.  We 
cannot  understand  on  what  theory  it  can  -be 
maintained  that  chapter  49  governs  as  to  the 
devolution  of  this  property,  and  that  certain 
sections  of  said  chapter  should  be  held  to 
be  the  law,  while  other  sections  are  not  in 
force.  The  sections  above  quoted  relating 
to  advancements  constitute  a  part  of  said 
chapter  49,  and  were  adopted  at  the  same 
time,  and  were  in  force,  as  much  so  as  any 
and  every  part  of  such  chapter ;  and  it  is  the 
duty  of  tiie  courts  to  give  it  effect  and  apply 
Its  provisions  in  cases  coming  within  its 
terms,  and  it  must  be  construed  in  connec- 
tion vrith  the  other  provisions  of  said  chap- 
ter, in  arriving  at  the  interest  which  each 
heir  would  have  in  the  property  of  the  de- 
ceased. The  will  being  invalid  as  to  restrict- 
ed lands,  the  deceased  was  Intestate  as  to 
said  lands,  and  same  would  descend  un- 
der the  provisions  of  chapter  49,  and  the 
court,  in  determining  the  Interests  of  the 
heirs  in  and  to  said  lands  under  said  chapter 
49,  must  necessarily  inquire  Into  and  deter- 
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mine  the  truth  of  the  allegations  as  to 
advancements  made,  if  any,  the  extent,  char- 
acter and  yalue  thereof,  and  if  the  advance- 
ments so  made  were  equal  to  or  in  excess  of 
the  share  wlilch  snch  person  to  whom  such 
advancements  were  made  would  be  entitled 
to  take  in  the  real  and  personal  estate  of 
the  intestate,  then  snch  person  would  be, 
barred  from  participating  therein,  and  if  the 
advancements  were  not  equal  to  or  greater 
than  the  share  to  which  su(^  person  would 
be  entitled,  then  the  amount  of  such  advance- 
ment must  be  considered  in  determining  the 
share  of  such  person.  This  was  clearly  the 
intention  of  Congress  in  adopting  the  chapter 
referred  to,  and  the  court  committed  error 
in  sustaining  the  demurrer  of  the  plaintifTs 
to  that  part  of  the  defendants'  answer. 

For  the  error  indicated,  the  judgment  of 
the  court  is  reversed,  and  the  cause  remand- 
ed, with  instructions  to  overrule  the  demur- 
rer to  this  part  of  defendants'  answer,  and 
for  further  proceedings  in  accordance  with 
this  opinion.    All  the  Justices  concur. 


In  re  MOORE'S  OUARDIAMSHIP  et  aL 

ROBERTS  V.  WHITEMAN. 

(No.  6303.) 

(Supreme  Court  of  Oklahoma.     Oct.  12,  1016.) 

(Bvllabu*  iy  th«  Court.) 

1.  JUDOHBRT    «s»489  —  JXTEISOICnON  —  IlT- 
QDIBT. 

The  jurisdiction  of  any  court  exercising  au- 
thority over  any  subject  may  be  inquired  into  in 
every  other  court  when  the  proceedings  of  the 
former  are  relied  on  and  brought  before  the 
latter  by  a  party  claiming  the  benefit  of  such 
proceeding. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  §{  924,  926;   Dec.  IMg.  <8=>4§9.] 

2.  GtTABDiAN  ANn  Wabd  €=>18  —  Appoint- 
ment OF  CtTBATOB— Validity. 

An  appointment  of  a  curator  by  order  of 
the  United  States  Court  for  the  Central  district 
of  the  Indian  Territory,  pursuant  to  section 
3477,  c.  73,  of  Mansfield's  Digest  of  the  Laws 
of  Arkansas  1884,  when  made  without  the 
voluntary  appearance  of,  or  due  notice  issued 
by  said  court  to,  the  mother  of  such  minors,  the 
mther  being  dead,  is  void. 

[Ed.  Note.— For  other  cases,  see  Guardian  and 
Ward,  Cent.  Dig.  §§  40-62 ;   Dec.  Dig.  «S=»13.] 

Commissioners'  Opinion,  Division  No.  3. 
Error  from  District  Court,  McCurtain  Coun- 
ty;  Summers  Hardy,  Judge. 

Petition  by  Palo  A.  Roberts,  to  dismiss  W. 
J.  Whiteman,  Guardian  of  Ben  Moore  and 
others,  minors.  EYom  judgment  for  defend- 
ant W.  J.  Whiteman  on  appeal  to  the  dis- 
trict court,  petitioner  brings  error.    Affirmed. 

Gordon  Fryer,  of  Atoka,  for  plaintiff  In  er- 
ror. Spaulding  &  Corr,  of  Idabel,  for  de- 
fendant In  error. 

RITTBNHOUSB,  C.  On  October  9,  1907, 
Palo  A.  Roberts  filed,  in  the  United  States 
Court  for  the  Central  District  of  the  Indian 


Territory  at  Atoka,  his  petition  for  appoint- 
ment as  curator  of  the  estates  of  Ben  and 
Sarlln  Moore,  and  Louie  and  Ixistcm  Cozwell, 
minors.  On  October  14,  1907,  letters  were  is- 
sued. On  March  7,  1910,  W.  J.  Whiteman 
was  appointed  guardian  by  the  county  court 
of  McCurtain  county,  Okl.  On  April  10, 1912, 
Palo  A.  Roberts  filed  in  the  said  county  court 
his  petition,  alleging  that  he  was  the  legal 
curator  of  said  minors;  that  the  appoint- 
ment of  Whiteman  was  null  and  void,  and 
asking  the  court  to  declare  the  letters  of 
guardianship  to  Wliiteman  null  and  void.  To 
this  petition,  answer  was  filed,  denying  the 
validity  of  the  appointment  of  Palo  A.  Rob- 
erts. Judgment  was  rendered  In  favor  of 
W.  J.  Whiteman  in  the  county  court,  sus- 
taining his  appointment  as  the  guardian  in 
McCurtain  county.  An  appeal  was  perfect- 
ed to  the  district  court,  and,  upon  trial,  re- 
sulted in  a  judgment  in  favor  of  the  ap- 
pointment of  W.  J.  Whiteman,  the  court  find- 
ing: 

"Palo  A.  Roberts  was  by  the  United  States 
Court  for  the  Central  District  of  the  Indian 
Territory,  sitting  in  probate  at  Atoka,  Ind.  T., 
on  the  14th  day  of  October,  1907,  appointed 
curator  of  said  minors.  That  the  petition  of 
the  said  Palo  A.  Roberts  for  such  appoint- 
ment was  filed  and  presented  on  the  day  of  said 
appointment.  That  such  petition  failed  to  show 
that  the  parents  of  said  minors  was  unfitted  for 
the  duties  of  guardianship,  and  was  not  made 
or  signed  by  either  of  said  minors,  or  by  their 
next  of  kin,  and  that  such  petition  was  not  by 
the  court  set  down  on  any  particular  day,  and 
that  no  notice  of  such  application  for  or  ap- 
pointment of  said  Palo  A.  Roberts  as  curator 
was  served  upon  or  waived  by  the  mother  and 
next  of  kin  or  persons  having  the  custody  of 
said  minors. 

"The  court  further  finds  that  the  mother  of 
said  minors  was  Uving,  and  resided  in  what  is 
now  McCurtain  county,  OkL,  at  the  time  of 
such  appointment,  and  so  continued  to  reside 
there  until  her  death  in  1911,  and  that  such  ap- 
pointment of  Palo  A.  Roberts,  so  made  by  the 
United  States  Court  sitting  in  probate  at  Atoka, 
Ind.  T.,  on  October  14,  1007,  under  which  pe- 
titioner claims,  is  and  was  wholly  void,  and  that 
the  petition  of  said  Palo  A.  Roberts  for  the  re- 
moval of  W.  J.  Whiteman  as  guardian  of  said 
minors  or  the  transfer  of  such  probate  proceed- 
ings to  Atoka  cotmty,  Okl.,   should  be  denied. 

"It  is  therefore  ordered,  adjudged,  by  the 
court  that  the  petition  of  Palo  A.  Roberts  for 
the  removal  of  W.  J.  Whiteman  as  guardian  of 
Benjamin  Moore,  Sarlin  Moore,  Louie  Coxwell, 
and  Loston  Coxwell,  minors,  under  appoint- 
ment of  the  county  court  of  McCurtain  county, 
OkL,  and  for  the  transfer  of  such  case  to  Atc^a 
county,  Okl.,  be  denied,  and  that  the  judgment 
of  the  county  court  of  JlcCurtain  county,  Okl., 
be,  and  the  same  is  in  all  things  sustained,  and 
that  W;  J.  Whiteman  have  and  recover  of  and 
from  the  petitioner,  Palo  A.  Roberts,  his  cost 
herein  expended." 

[1]  It  Is  contended  by  the  plaintiff  in  error 
that  the  findings  and  judgment  of  the  dis- 
trict court  amoonts  to  a  collateral  attack 
upon  the  order  of  the  court  appointing  Palo 
A.  Roberts  curator,  and  therefore  the  court 
had  no  authority  to  deny  bis  petition  on  the 
ground  that  this  appointment  was  void.  Un- 
der the  facts  in  this  case,  Palo  A.  Roberts 
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relied  upon  the  prooeedings  of  fbe  United 
States  Godrt  lor  the  Central  District  of  the 
Indian  Territory  in  order  to  support  his  con- 
tention that  he  was  the  legal  curator.  This 
appointment  was  challenged  by  the  guardian, 
Whlteman,  on  the  ground  that  the  TThlted 
States  Court  who  made  the  original  appoint- 
ment was  without  Jurisdiction,  owing  to  the 
fiict  that  no  notice  had  ever  been  given  to 
the  mother  who  was  the  next  of  kin  of  said 
minors,  nor  had  she  waived  the  same.  The 
question  of  whether  the  court  had  authority 
to  inquire  Into  the  matter  of  the  Jurisdiction 
of  the  United  States  Court  has  been  passed 
upon  by  Southern  Pine  Lbr.  Ca  v.  Ward  et 
al.,  16  OkL  131,  86  Pac  469,  wherein  this 
conrt,  following  the  case  of  Elliott  v.  Fiersol 
et  aL,  1  Pet  (26  U.  S.)  828,  7  U  Ed.  164, 
held: 

"The  jurisdiction  of  any  conrt  exercising  au- 
thority over  any  subject  may  be  inquired  into 
in  every  other  conrt  when  the  proceedings  of 
the  former  are  relied  on  and  brought  before  the 
latter  by  a  party  claiming  the  benefit  of  such 
proceeding." 

[2]  If  the  findings  of  the  court  In  the  in- 
stant case  are  correct,  we  think  the  Judg- 
ment is  void  fbr  want  of  Jurisdiction.  These 
diildren  were  minors.  Their  mother  was  the 
only  Uvtng  parent  Palo  A.  Roberts  was  a 
stranger  to  these  people,  and  upon  his  appli- 
cation for  letters  of  curatorshlp  he  did  not 
notify  the  mother,  who  was  natural  guardian 
and  tbe  next  of  kin,  or  procure  a  waiver 
from  her,  aa  provided  by  section  3477,  c  73, 
Mansfield's  Digest  of  the  Laws  of  Arkansas 
1884,  wherein  It  is  required  that  notice  must 
be  served  upon  the  natural  guardian,  or  a 
waiver  procured.  This  provision  of  the  stat- 
ute is  not  merely  directory,  bat  a  condition 
precedent  to  tiie  vesting  of  jurisdiction  in 
the  court  to  make  the  appointment;  and,  un- 
less the  same  be  waived,  a  failure  to  com- 
ply therewith  renders  such  appointment  void. 
Wortham  v.  John  et  aL,  22  Okl.  562,  98  Pac. 
347.  Mr.  Woerner,  in  his  work,  American 
Iaw  of  Guardianship,  p.  96,  says: 

"That  no  guardian  can  be  appointed  to  the 
person  of  an  mfant  having  father  or  mother  liv- 
ing, not  declared  unsuitable  by  a  court  of  com- 
petent jurisdiction,  nor  a  guardian  'or  curator 
to  an  infant  whose  father  or  mother  ia  entitled, 
under  the  law,  to  take  charge  of  its  estate  as 
natural  guardian,  has  already  been  pointed  out 
as  the  law  in  most  states.  But  parents  may  be 
adjudged  incompetent  or  nnfit  to  have  the  cus- 
t«>dy,  care,  and  edueation  of  their  childroi  in 
proceedings  for  that  purpose  by  a  court  haying 
jurisdiction.  In  whicn  proceeding  tbe  parents 
mnst  be  made  parties,  by  notice  to  them  en- 
abling them  to  appear  and  be  heard,  nnless  they 
appear  v^untaruy.  It  is  a  fraud  on  the  rights 
of  a  fiither  to  obtain  guardianship  of  his  child 
without  his  Imowledge;  and  the  appointment 
of  a  guardian  to  an  illegitimate  child,  or  to  a 
legitimate  child,  after  its  father's  death,  with- 
out notice  to  the  mother,  is  void." 

Justice  Tuner,  in  writing  tbe  opinion  in 
Wortham  ▼.  John  et  al.,  supra,  held  that  the 
order  appointing  a  guardian,  without  notice 
to  the  mother,  was  not  merely  voidable,  but 


void,  and  a  void  order  could  be  set  aside  at 
any  time.  The  court  in  the  Instant  case  did 
not  attempt  to  set  aside  the  appointment  of 
Palo  A.  Roberts  as  curator,  but  refused  to 
vacate  the  order  appointing  W.  J.  Whlteman, 
on  the  ground  that  his  appointment  was  le- 
gal, while  Roberts'  appointment  was  void. 
In  this  we  think  the  court  was  correct. 
The  Judgment  should  therefore  be  affirmed. 

FEB  CURIAM.    Adopted  in  wbola 


WEBSTER  et  al.  v.  CLOPECK  FISH  CO. 

(No.  5371.) 
(Supreme  Court  of  Oklahoma.  .Oct  12,  1915.) 

(Syllahu*  Hr  the  Court.) 

PBAUDUUtNT  Conveyances  «=>101,  286— Con- 
VETANCic  of  Land  —  iREi,ATi0N  —  Proof  op 
Fbatjd— Scope  op  Inquiby. 

The  first  and  second  paragraphs  of  the  syli 

labi  in  Wimberly  v.  Winstock,  149  Pac.  238,  is 

adopted  aa  the  syllabi  in  this  case. 
[Ed.  Kote.— For  other  cases,  see  Fraudulent 

Conveyances,  Cent  Dig.  §g  329,  822-825,  827- 

834,  863-866;  Dec.  Dig.  ^=>101,  2S6»] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  District  Court,  Stevens  County; 
Frank  M.  Bailey,  Judge. 

Action  by  the  Clopeck  Fish  Company 
against  W.  W.  Webster  and  others.  Judg- 
ment for  plaintiff,  and  defendants  bring,  er- 
ror.   Affirmed. 

J.  B.  Wilkinson,  of  Duncan,  for  plaintiffs 
in  error.  N.  O.  Peters,  of  Waurika,  and  J. 
L.  O.  Quest  of  Duncan,  for  defendant  in 
error. 

GALBRAITH,  a  The  defendant  in  error, 
as  plaintiff,  commenced  an  action  in  tbe 
trial  conrt  to  cancel  certain  deeds  to  real  es- 
tate described  In  the  petition,  and  for  an 
order  declaring  W.  W.  Webster  and  Ina 
Webster  Duncan  to  hold  title  to  the  prop- 
erty as  trustees  for  Wm.  Duncan,  and  to 
quiet  title  to  such  real  estate  in  Wm.  Dun- 
can, alleging  that  the  Clopeck  Fish  Company 
was  a  Judgment  creditor  of  Wm.  Duncan, 
who  was  insolvent  and  that  he  had  con- 
federated with  W.  W.  Webster  and  Ina 
Webster  Duncan,  causing  them  to  take  title 
to  such  property  in  order  to  cheat,  hinder, 
and  delay  the  creditors  of  said  Wm.  Dun- 
can, and  particularly  to  prevent  the  judg- 
ment of  this  creditor  from  becoming  a  lien 
thereon,  and  preventing  It  from  enforcing 
collection  of  its  claim  against  said  property. 
W.  W.  Webster  and  Mrs.  Duncan  filed  sep- 
arate answers,  denying  the  allegations  of 
the  petition,  and  particularly  that  Wm.  Dun- 
can had  any  interest  In  any  part  of  the 
property,  and  denied  that  they  held  the  same 
in  trust  for  him,  but  averring  that  they  each 
owned  the  interest  In  tbe  property  shown 
by  their  respective  deeds.  There  was  a 
trial  to  the  court  and  a   finding  made  in 
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favor  of  the  plaintiff,  and  a  judgment  and 
decree  entered  canceling  the  deeds  as  prayed 
In  the  petition,  and  quieting  the  tiUe  to  the 
property  in  Wm.  Duncan.  To  review  that 
Judgment  an  appeal  has  been  perfected  to 
this  court 

The  asstgnments  of  error,  in  effect,  present 
one  question;  that  is,  that  the  Judgment 
of  the  trial  court  Is  not  supported  by  the 
evidence,  and  is  contrary  to  law.  The  facts 
of  the  ease,  in  brief,  are:  W.  W.  Webster, 
at  the  time  of  the  transaction  Involved  in 
this  suit,  was  a  single  man,  and  a  brother 
of  Ina  Webster  Duncan,  who  was  the  wife 
of  Wm.  Duncan.  In  June,  1905,  Wm.  Dun- 
can and  his  ^ife  and  Webster  appeared  at 
Yakima,  Wash.,  where  Wm.  Duncan  pur- 
chased a  grocery  stock  for  a  sum  in  excess 
of  $3,000  paying  $1,600  cash,  and  giving  a 
chattel  mortgage  on  the  stock  for  the  bal- 
ance of  the  purchase  price,  $1,680.  This 
grocery  business  was  continued  in  the  name 
of  Wm.  Duncan  and  Webster  clerked  in  the 
store  as  an  employe  of  Duncan,  at  a  sal- 
ary of  $76  per  month.  The  business  was 
apparently  prosperous.  The  evidence  shows 
that  the  dally  sales  amounted  to  some  $200, 
and  that  three  delivery  wagons  were  used 
In  making  deliveries  of  groceries;  that  the 
business  was  conducted  for  four  or  five 
months,  when  Wm.  Duncan  suddenly  dis- 
appeared, leaving  in  the  nighttime,  and 
without  advising  his  creditors  of  his  post 
office  address  or  whereabouts,  and  the  credi- 
tors took  charge  of  the  stock,  subject  to  the 
claim  of  the  chattel  mortgage  thereon.  It 
does  not  appear  what  the  stock  sold  for,  or 
the  amount  of  Duncan's  indebtedness,  but 
it  does  appear  that  the  defendant  in  error 
reduced  its  claim  to  Judgment  In  Stevens 
county,  Okl.,  in  a  sum  in  excess  of  $1,000, 
and  that  that  Judgment  was  the  basis  of 
this  action.  A  short  time  after  W.  A.  Dtin- 
can  letft  the  state  of  Washington  and  his 
business  at  Yakima,  his  brother  and  his  wife 
departed  therefrom.  A  few  months  later 
the  Duncans  and  Webster  appeared  at  Long 
Beach,  Cal.,  and  a  few  months  thereafter 
Wm.  Duncan  came  to  Oklahoma,  and  located 
at  the  dty  of  Duncan,  where  he  negotiated 
with  a  party  for  the  purchase  of  a  residence 
and  other  property  located  in  the  dty  of 
Duncan,  for  the  sum  of  $2,500,  and  wired 
Webster  at  Long  Beach  to  come  at  once; 
that  he  had  a  real  estate  bargain.  A  few 
days  afterwards  Webster  showed  up,  and 
the  day  following  his  arrival  made  a  deposit 
of  $3,000  in  a  Duncan  bank,  and  a  few  days 
later  pnrchased  the  property  that  Duncan 
contracted  for,  taking  the  deed  in  his  own 
name,  giving  his  check  on  the  Duncan 
Bank,  where  be  had  made  the  deposit,  for 
the  purchase  price,  $2,500.  A  few  months 
later  a  part  of  this  property  was  sold  to  a 
man  by  the  name  of  Smith.  Smith  was  a 
witness  at  the  trial.  Bis  testimony  is 
rather  slgniflcant  and  is  as  follows: 


"Q.  You  own  property  in  Duncan?  A.  Yes, 
sir.  Q.  From  woom  did  you  purcliase  the  prop- 
erty. A.  From  Bill  Duncan.  Q.  Describe  the 
purchase  of  that  property  to  the  court  A.  In 
the  summer  or  fall  of  1906  I  was  here  want- 
ing to  buy  some  property.  Duncan  &  Webster's 
ofGce  was  the  next  office  to  mine,  and  we  got 
in  a  conversation,  and  Mr.  Duncan  proposed  to 
sell  me  bis  home  place ;  we  had  a  buggy,  and 
I  got  in  the  buggy  and  went  up  there  and  looked 
over  the  place  with  him,  and  we  bantered  back 
and  forth  about  the  price,  and  I  think  we  went 
the  second  time  and  looked  at  it,  and  we  final- 
ly reached  an  agreement  as  to  the  price,  and 
I  asked  him  for  his  deed  and  told  him  I  would 
write  the  deed  for  it,  and  at  that  time  he  told 
me  that  Mr.  Webster  would  have  to  make  the 
deed ;  that  was  the  first  time  I  heard  Mr.  Web- 
ster's name  mentioned  in  connection  with  the 
deal.  Q.  Yon  had  not  had  any  connection  with 
Webster  about  the  matter?  A.  No,  sir.  (i. 
Go  ahead.  A.  He  was  present  a  part  of  the 
time  when  Bill  Duncan  and  I  were  talking; 
and  he  told  me  Webster  would  have  to  make  the 
deed,  and  I  hesitated  a  little  about  it,  and  he 
finally  said,  with  a  very  significant  wink,  'You 
understand  how  that  is;  if  I  should  undertake 
to  sell  stuS  here  in  my  own  name,  they  would 

i'ump  on  me  from  every  standpoint.'  And  then 
looked  the  title  up,  and  later  on  I  asked  him 
some  questions  about  it  and  told  him  I  would 
take  it,  and  be  brought  a  deed  in  executed  by 
Mr.  Webster  to  me  and  we  closed  the  deal." 

Webster,  after  the  sale  to  Smith,  conveyed 
a  one-half  interest  in  the  remaining  proper- 
ty to  his  sister,  Mrs.  Duncan,  for  the  con- 
sideration of  $1  and  love  and  affection. 

Webster's  testimony  that  the  properly  was 
his,  and  that  it  was  purchased  with  hia 
money,  while  plausible,  is  not  convincing. 
His  story  as  to  how  be  acquired  the  $3,000 
that  he  bad  when  he  arrived  at  the  city 
of  Duncan  and  bow  be  had  cared  for  it  by 
carrying  it  around  on  his  person  from  month 
to  month,  and  bad  never  deposited  it  in  a 
bank  until  bis  arrival  at  the  dty  of  Duncan, 
taken  in  connection  with  the  f&ct  that  a 
few  months  prior  to  that  time  he  was  a 
$75  per  month  grocer's  clerk,  tends  very 
strongly  to  produce  the  conviction  that  this 
was  not  his  money,  but  the  money  of  his 
brother-in-law,  William  Duncan,  as  the  trial 
court  found.  The  fact  that  this  transaction 
was  between  brother  and  sister  and  husband 
is  not,  of  itself,  suffldent  to  impeach  It,  but 
this  relationship  by  blood  and  marriage,  tak- 
en in  connection  with  the  former  close  busi- 
ness relationship  existing  between  the  par- 
ties, would,  of  necessity,  cause  the  trial 
court  to  scrutinize  closely,  and  this  court, 
on  review  to  wei^  with  care  eedi  drcum- 
stance,  although  small  in  itself,  tending  to 
show  fraudulent  purpose,  to  shield  and  pro- 
tect the  husband  and  brother-in-law  from 
the  pursuing  hand  of  the  creditor. 

A  careful  examination  of  the  record  in 
this  case  and  all  the  testimony  impels  the 
conviction  that  the  finding  of  the  trial  court 
is  fully  sustained  by  the  evidence.  The  case 
of  Wimberly  v.  Wlnstock,  149  Pac.  239, 
leaves  little,  if  anything,  to  be  said  as  to 
the  law  of  this  case.  In  the  careful  and 
well-considered  opinion  in  that  case  the  law 
of  this  case  is  so  fully  set  out  that  it  la  not 
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considered  advisable  to  attempt  to  go  over 
the  same  ground  again  In  tUs.  In  the  light 
ot  that  decision  there  can  be  no  question 
tbat  the  Judgment  of  the  trial  court  Is  fully 
sustained  by  the  law. 

We,  therefore,  recommend  that  the  Judg- 
ment appealed  from  be  affirmed. 

FEB  GITBIAM.     Adopted  In  whol& 


8ILVERWOOD  t.  CARPENTER.    (No.  5148.) 
(Supreme  Court  of  Oklahoma.    Oct  12,  1915.) 

(SyJlabua  by  the  Court.) 
L  Fbattd  «=>S9  —  Rxpskskkftations  —  Mxa8- 

nu  ov  Daiiaobs. 

The  measure  of  damages  la  the  sale  or  ex- 
change of  personal  property,  in  an  action  based 
upon  the  teiae  ana  fraudnlent  representations 
of  the  vendor,  as  to  the  value  of  such  property, 
is  the  difference  between  the  actual  value  .of  the 
property  and  the  value  as  represented  at  the 
time  of  the  sale  or  exchange. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent. 
Dig.  H  60-«2,  64;    Dec  Dig.  «s>59.]     . 

2.  Afpeal  and  Bbbob  «=s>g99— Tkiai.  «=>139, 
140— Evidence— Crkdibiutt  or  Witnksskb 

— QUISTION  rOB  JUBT. 

In  the  trial  of  a  disputed  question  of  fact 
in  the  district  court,  the  jury  are  the  sole  judg- 
es of  the  weight  and  credibility  of  the  various 
witnesses,  and  their  decision  of  the  question  of 
fact  wiU  not  be  disturbed  by  this  court  unless 
it  is  shown  that  they  are  in  error  as  to  such 
decision  of  fact,  and  this  error  must  be  clearly 
pointed  out. 

[M.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  if  8912-3921,  392S,  8924; 
Dec  big.  <8=»999;  Trial,  Cent.  Di.  §{  332- 
836,  838-341,  865;    Dec  Dig.  «=>l59,  140.] 

ConunlsBlonerB'  Optolon,  Division  No.  4. 
Error  from  Superior  Court,  OlUahoma  Coun- 
tf;   Edward  Dewes  Oldfleld,  Judge. 

Action  by  S.  J.  Oarpenter  against  A  J. 
Silverwood.  Judgment  for  plaintiff,  and  de- 
fendant biinga  error.    Affirmed. 

Welty  &  Orr,  of  Oldahoma  Qlty,  for  plain- 
tiff In  error.  Bla&e  &  Boys,  <tf  Oklahoma 
City,  for  defendant  In  error. 

ROBBEBTS,  C.  This  Is  an  action  to  re- 
cover damages  for  the  false  and  fraudulent 
representatlcm  as  to  the  value  of  'ten  shares 
of  fl(X)  each  of  the  capital  stodi  of  the  Plan- 
ters' It  Mechanics'  Banlc  of  Oklahoma  City, 
which  the  defendant  sold  or  traded  to  the 
Idalntlff,  under  and  by  the  alleged  false  and 
fraudulent  representation  that  said  stock 
was  at  the  time  worth  and  of  the  value  of 
$110  per  share: 

The  petition  alleges.  In  substance,  that  on 
the  16th  day  of  March,  1911,  plaintiff  was  the 
owner  of  an  automobile  of  the  reasonable 
value  of  $1,100,  and  the  defendant  was  the 
owner  of  ten  shares  of  $100  each  of  the  cap- 
Itol  stock  of  the  Planters'  &  Mechanics'  Bank 
of  Oklahoma  City;  that  for  the  purpose  of 
inducing  plaintiff  to  trade  his  automobile  for 
said  bank  stock,  defendant  represented  said 
stock  to  be  worth  $110  a  share,  or  a  total  val- 


ue of  $1,100,  whereas,  In  truth  and  in  fact, 
said  stock  was  at  the  time  worthless;  that 
the  plaintiff  relied  wholly  upon  the  represen- 
tations of  defendant  as  to  the  value  of  said 
stock,  and  believed  the  same  to  be  true,  and 
that  by  reason  of  said  false  and  fraudulent 
representations  so  made  by  said  defendant  to 
him  concerning  the  value  of  said  stock,  the 
plaintiff  was  Induced  to  trade  for  the  same^ 
and  because  thereof  plaintiff  has  been  dam- 
aged In  the  sum  of  $1,100;  that  Immediately 
upon  the  discovery  by  plaintiff,  that  said 
stock  was  worthless,  he  offered  to  return 
said  bank  stock  to  defendant,  and  demanded 
the  return  of  said  automobile,  but  defendant 
refused  to  return  said  automobile,  but,  on 
the  contrary,  sold  the  same.  Plaintiff  ten- 
dered the  stock  Into  the  court  for  the  use  and 
benefit  of  the  defendant,  and  prayed  for 
Judgment 

In  his  answer  the  defendant  first  Interpos- 
ed a  general  denial.  He  further  answered 
by  specifically  denying:  (a)  That  said  auto- 
mobile was  worth  $1,1<X) ;  (b)  that  said  stock 
was  valueless;  (o)  that  on  the  16th  day  of 
March,  1911,  or  any  date  prior  thereto,  he 
represented  said  stods  to  be  worth  $110  a 
share;  (^  that  any  representations  what- 
ever were  made  to  plaintiff  by  defendant  or 
any  other  person  In  his  l>ehalf,  as  to  the  val- 
ue of  said  stock ;  (e)  that  plaintiff  relied  upon 
the  representations  of  defendant  as  to  the 
value  of  said  stock;  (f)  that  defendant  or 
any  other  person  for  him,  made  any  false 
representations  to  plaintiff  as  to  the  value  of 
said  stock;  (g)  that  plaintiff  was  damaged  by 
any  false  representations  made  by  him  or  any 
person  In  his  behalf.  Defendant  alleges. that 
plaintiff  had  ample  opportunity  to  investigate 
and  ascertain  the  condition  of  said  l>ank  and 
the  value  of  said  sto<^  He  further  alleges 
that  plaintiff  was  an  experienced  trader,  and 
was  not  misled  by  defendant  or  any  other 
person  in  his  behalf,  and  that  said  trade  was 
made  in  the  usual  open,  fair,  and  business- 
like way. 

These  spedflc  denials,  to  our  mind,  were 
unnecessary,  as  they  were  Included  in  the 
general  denial.  To  the  allegations  of  new 
matter  set  up  in  the  answer  the  plaintiff  re- 
plied by  general  denial. 

The  case  was  tried  to  a  Jury,  verdict  re- 
turned against  defendant  for  $1,000,  and 
Judgment  rendered  thereon,  motion  for  new 
trial  overruled,  and  exceptions.  Defendant 
brings  error. 

We  gather  from  the  brief  of  plaintiff  In 
error,  that  they  make  five  assignments  of 
error,  as  follows: 

First  The  court  erred  In  overruling  the 
motion  of  plaintiff  in  error  for  a  new  trial. 

Second.  Because  the  damages  are  exces- 
sive, appearing  to  have  been  given  under  the 
Influence  of  passion  and  prejudice. 

Third.  The  Judgment  of  the  court  is  not 
sustained  by  sufficient  evidence  and  is  con- 
trary to  law. 
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Fourth.  Err<w8  of  law  occurring  at  the 
trial  and  excepted  to  by  the  defendant  at  the 
time. 

Fifth.  Under  the  pleadings  filed  in  this 
case  the  plalntlfl  is  only  entitled  to  recover, 
if  at  all,  the  value  of  the  automobile. 

[2]  The  first  asslgnmfflit,  that  the  court 
erred  In  overruling  tbe  motion  for  new  trial, 
and  the  third,  that  the  judgment  is  not  sus- 
tained by  sufficient  evidence,  simply  go  to  the 
question  as  to  whether  there  was  evidence 
sufficient  to  support  the  verdict  and  Judg- 
ment, and  will  be  considered  together.  Tbese 
contentions  cannot  be  sustained  In  tbe  face 
of  the  well-known  rule  that,  where  the  evi- 
dence reasonably  tends  to  sustain  the  ver- 
dict, and  when  the  Jury  has  been  properly 
instructed  as  to  the  law,  and  the  motion  for 
new  trial  has  been  denied,  and  the  verdict 
approved  by  the  trial  court,  this  court  wlU 
not  invade  the  province  of  the  jury  to  weigh 
the  evidence  and  disturb  the  verdict  Aside 
fitHU  that  rule,  we  will  say  we  have  exam- 
ined the  evidence,  and,  wbile  it  is  not  strong 
as  to  the  representations  made  by  defendant 
as  to  the  value  of  the  stodc.  It  must  be  ad- 
mitted by  all  that  there  is  some  evidence 
tending  to  prove  these  allegations,  emd  the 
jury  having  said  it  was  sufficient,  and  the 
trial  court  being  satisfied  with  the  findings 
In  that  behalf,  this  court  wUI  not  say  there 
was  not  sufficient  evidence  upon  that  point, 
font  will  adopt  the  findings  of  the  Jury  and 
the  approval  of  the  court  thereof. 

[1]  The  second  assignment,  that  tike  dam- 
ages are  excessive,  and  the  fifth,  that  under 
the  pleadings  the  plalntUT  is  only  entitled  to 
recover  the  value  of  the  autom<d)Ue,  is  like- 
wise untenable,  for  the  reason  that  the  law 
Is  well  settled  that  the  measure  of  damages 
Is  the  dlfterence  between  the  value  of  the 
bank  stock  as  represented  by  the  defendant 
and  its  actual  value  at  the  time  of  the  trade. 
There  was  evidence  t^idlng  to  show  that  the 
defendant  in  person,  and  also  by  his  agent, 
which  Is  the  same  as  if  made  in  person  by  de- 
fendant, stated  to  plaintift  that  the  stock  was 
worth  $110  a  share.  There  was  also  evidence 
clearly  establishing  the  fact  that  said  stock 
was  at  the  time  worthless;  that  the  bank 
was  insolvent:  and  that  defendant,  if  he  did 
not  have  actual  knowledge  of  that  fact,  had 
good  reason  to  believe  it. 

This  court,  in  Howe  v.  Martin,  23  Okl.  661, 
102  Paa  128,  138  Am.  St  Rep.  840,  lays  down 
the  rule  as  to  the  measure  of  damages  in  such 
cases,  in  the  following  language: 

"The  measure  of  damages,  in  a  case  of  fraud 
and  deceit  on  an  exchange  [of  property]  should 


be,  and  therefore  is,  the  difference  in  valne 
between  the  property  conveyed  to  him  and  the 
value  of  that  which  would  have  been  conveyed 
had  such  proi>ert;  been  as  represented  and  the 
actual  contract  honestly  fulfilled." 

The  case  was  tried,  and  the  court  instruct- 
ed the  Jury  upon  the  theory  as  to  the  measure 
of  damages  announced  above,  and  no  excep- 
tions taken  by  the  defendant  Hie  instruc- 
tion of  the  court  on  that  branch  is  as  follows: 

"If  you  find  the  plaintiff  is  entitled  to  recover 
in  this  action,  you  will  assess  his  recovery  at 
the  difference  in  value  between  the  bank  stock 
transferred  to  him  and  the  value  of  said  bank 
stock  had  said  stock  been  as  represented." 

As  stated  before,  no  exoQ>tions  were  taken 
to  this  instruction,  and  we  must  therefore 
conclude  that  defendant  was  satisfied  with 
that  ai^llcation  of  the  law. 

This  brings  us  to  the  fourth  assignment, 
which  is  for  "error  of  law  oocurring  at  the 
trial  and  excepted  to  at  the  time  by  defend- 
ant" As  we  look  at  the  case,  as  presented  by 
coimsel  for  plalntlfT  in  error  in  his  brief, 
the  only  Question  necessary  to  be  considered 
under  this  head  is  the  contention  that  this 
action  should  have  been  prosecuted,  if  at  all, 
for  a  breach  of  the  contract  referred  to  in 
plalntUTs  petition,  wherein  It  Is  alleged  that: 

"An  agreement  was  made  [between  said  par- 
ties], by  which  defendant  agreed  to  return  said 
automobUe  to  plaintiff  for  said  capital  stock, 
and  rescind  the  former  contract,  and  plaintifl 
agreed  to  accept  the  same,  but  that  defendant 
neglected  and  failed  to  return  said  automobile, 
but  instead,  disposed  ot  the  same" 

— and  that  nnder  the  pleadings  the  damages, 
if  any,  should  be  based  upon  a  breach  of  that 
contract,  and  not  the  original  agreement 
This  contention  cannot  be  sustained,  for  the 
reason  that  a  casual  reading  of  the  petition 
shows  that  it  was  an  action  for  a  breach  of 
the  original  otmtract  founded  upon  the  false 
and  fraudulent  representations  of  defendant 
as  to  the  value  of  the  bank  stock.  The  al- 
legations as  to  the  agreement  of  defendant 
to  return  the  automobile  Is  surplusage,  and 
made  simply  as  an  inducement  to  a  better 
understanding  of  defendant's  ccmduct,  or, 
rather,  persuasive  of  the  fact  that  he  was  act- 
ing in  bad  faith  in  the  entire  transaction. 
Besides,  there  was  no  attempt  to  allege  a  val- 
id contract  in  that  pcuticular.  The  contract, 
as  alleged,  was  plainly  without  considera- 
tion, and  would  be  void  on  the  groimd  that 
there  was  no  allegation  aC  a  delivery  of  the 
automobile. 

We  find  no  prejudicial  error  in  the  case, 
and  it  should  therefore  be  affirmed. 

FES  CUBIAM.    Adopted  in  whole. 
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BADGEB   OHi   &  OAS   CO.   y.   PRESTON. 
(No.  6625.) 

(Snpieme  Court  of  Oklahoma.    Oct  12,  1916.) 
(Syttahu*  by  the  Court.) 

X  OOBPOKATIOHB  4t=>291  —  OBFIOERS  AITD 
AOXHTB  —  TKBU  of  EUPIiOYUERT  —  FUTD 
MaRAQKB   or   OOBFOBAXION. 

Where,  ia  an  action  to  recover  leTen 
months'  salary  alleged  to  be  due  and  unpaid,  the 
court  held  the  hiring  to  be  for  a  year  by  virtue 
of  section  1,  art.  4,  of  the  by-laws,  which,  after 
providinc  for  the  executive  officers  of  the  com- 
pany of  which  the  president  and  field  manager 
via  one,  and  directing  that  a  field  manager  be 
elected  each  year,  held,  that  plaintift,  elected 
field  manager  pursuant  thereto,  was  not  an  offi- 
cer with  a  term,  but  an  employe  without  a  term, 
and  held  his  agency  at  the  pleasure  of  defend- 
ant, and  that,  too,  although  at  the  time  he  was 
so  elected,  by  proper  resolution,  his  salary  as 
field  manager  was  fixed  at  $^S0  per  month. 
Held,  further,  that  holding  his  agency  as  he  did, 
at  the  pleasure  of  defendant,  he  could  be  dis- 
charged at  any  time  with  or  without  cause. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  H  1250-1264 ;   Dec.  Dig.  <»=>291.] 

2.  COBFOBATIONa   «S3294— DiBOHABOE   OF  EA(- 

plot£— FIXI.O   Manaokb.. 

Where  daring  the  time  a  field  manager  was 
holding  his  agency  at  the  pleasure  of  defendant 
its  board  of  directors,  by  motion  duly  carried, 
declared  the  office  vacant  and  appointed  a  new 
executive  board,  of  which  he  was  not  one,  to 
look  after  the  company's  business,  wMdi  it 
thereafter  did,  held,  that  the  same  operated  to 
discharge  him  as  field  manager. 

[Ed.  Note. — EV>r  other  cases,  see  Corporations, 
Cent  Dig.  SS  1283-1266;  Dea  Dig.  <8=>2d4.] 

3.  CoBFOKATiONS  ^s>314— Offices  and  Man- 
ages or  COBPOBATION— SXOBET  PbOFITS. 

Where  plaintifT,  while  president  and  actii» 
as  field  manager  of  defendant,  bought  a  block 
of  its  stock  for  $260  and  turned  it  in  to  defend- 
ant for  $2,860  and  secured  credit  on  his  account 
afainirt  defendant  for  that  amount  by  represent- 
ing to  defendant  that  he  had  paid  that  mudi 
therefor,  held,  that  the  defendant  on  its  cross- 
petition,  was  entitled  to  recover  from  plaintiff 
the  diCTerence  between  the  amount  paid  and  the 
amount  received,  or  $2,600 ;  and,  this  for  the  rea- 
son Ihat  while  acting  as  such  he  stands  in  a 
fiduciary  relation  to  defendant  and  will  not  be 
permitted  to  make  a  secret  profit  out  of  the 
transaction. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  ${  1393-1898,  1400;  Dec.  Dig.  «=» 
314.1 

Error  from  District  Court,  Pontotoc  Cbun- 
ty;  Tom  D.  McKeown,  Judge. 

Action  by  B>,  C.  Preston  against  the  Badg- 
er Oil  &  Gas  Company,  a  foreign  corporation. 
Jndgment  for  plaintiff,  and  defendant  brings 
error.    Beversed  and  remanded. 

Cha&  T.  Barney,  of  Ada,  for  plaintiff  In  er- 
ror. 0.  A.  Ckilbraitb  and  Cray  &  McVay,  all 
of  Oklahoma  City,  for  defendant  In  error. 

TDBNER,  J.  On  December  5,  1912,  B.  0. 
Pre8t<Mi,  defendant  In  error,  sued  the  Badg- 
er Oil  &  Gas  Company,  a  foreign  corpora- 
tion, plaintiff  in  error,  for  $1,785,  for  seven 
months'  services  rendered  as  field  manager 
of  defendant    He  alleged  that  defendant  em- 


ployed him  as  such  from  and  after  October 
10,  1911,  for  a  term  of  one  year  at  a  sal- 
ary of  $250  per  month ;  that  it  paid  him  for 
five  months  at  that  rate,  after  which  it 
"wantonly  and  wUlfuUy  violated  and  breach- 
ed its  said  contract,  by  falling  and  refusing 
to  pay  his  salary  as  the  same  became  due 
for  the  remainder  of  the  year,  •  •  •  •• 
and  prevented  htm  from  rendering  the  serv- 
ice although  he  stood  ready,  etc.  After  an- 
swer filed  in  effect  a  general  denial,  defend- 
ant admitted  employing  plaintiff  for  so  long 
as  his  services  should  be  satisfactory  to  the 
board,  "not  to  exceed  twelve  months,,  begin- 
ning with  October,  1911,  at  a  monthly  salary 
of  $250."  Defendant  alleged  that  as  such 
field  manager  he  bad  served  for  five  months 
and  been  paid  In  full  therefor  and  been  dis- 
charged. By  way  of  one  of  two  counter- 
claims defendant  says:  "That  while  acting 
as  field  manager  plaintiff  represented  to  de- 
fendant that  he  had  found  it  necessary  to  de- 
fendant's interest  to  get  rid  of  George 
Suavely,  former  vice  president  of  the  corpo- 
ration, and  that  in  order  to  do  so  it  was  nee-, 
essary  to  pay,  and  that  he  had  in  fact  paid, 
said  Suavely  $2,850  from  funds  of  the  de- 
fendant in  plaintiff's  hands,  for  Snavely's  8,- 
000  shares  of  stock  in  the  corporation,  and 
turned  said  stock  Into  defendant's  treasury; 
that  said  representations  were  false  and 
fraudulent,  in  this,  that  it  was  not  necessary 
to  pay,  and  that  plaintiff  had  not  In  fact 
paid,  and  never  has  paid,  said  Snavely  $2,- 
850  for  said  Snavely's  said  shares  of  stock, 
but  paid  him  only  $250,  and  converted  to  his 
own  use  the  difference  or  balance  of  $2,600, 
the  money  of  said  defendant  and  has  never 
returned  it  to  defendant  or  justly  account- 
ed to  defaidant  for  the  same."  Wharefore 
defendant  prayed  judgment  After  issue 
Joined  by  reply,  there  was  trial  to  the  court 
and  judgment  for  plaintiff  ior  $1,785,  and 
judgment  against  defendant  <Hi  Its  counter- 
claims, and  defendant  brings  the  case  here. 

[1]  In  his  special  findings  of  fact  the  court 
found: 

"The  defendant's  charter  provides  that  the  af- 
fairs of  the  company  shall  be  conducted  by  a 
board  of  directors  of  not  more  than  five,  and 
does  not  contain  any  provision  as  to  a  field  man- 
ager, but  does  contain  provisions  as  to  all  other 
officers  mentioned  in  the  by-laws." 

He  also  found  that  section  1  of  the  by-laws 
provided  that: 

"The  executive  officers  of  this  corporation  shall 
be  president  vice  president,  secretary  and  treas- 
urer and  field  manager,  who  shall  perform  the 
usual  duties  appertaining  to  their  respective  of- 
fices and  who  shall  be  elected  by  the  directors 
each  year  at  a  meeting  subsequent  to  the  an- 
nual meeting  of  the  stockholders  and  immediately 
following  their  adjournment  l%e  office  of  pres- 
ident and  field  manager  may  be  held  by  one 
person.    •    ♦    • " 

Article  6,  {  2,  provides: 
"The  field  manager  shall  attend  to  the  general 
direction    and    management    of    the   company's 
business  and  property  and  all  matters  incident 
,  thereto." 
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Also,  that  aectlon  8,  art  4,  reads: 
"Vacancies    in    the  office   of   president,    vice 
president,  secretary  and  treasurer  or  field  man- 
ager shall  be  filled  at  any  meeting  of  the  board 
of  directors." 

He  also  found  that  the  field  manager's  sal- 
ary was  fixed  at  $250  per  month,  at  a  stock- 
holders' meeting  on  October  10, 1911,  by  reso- 
lution, as  follows: 

"Moved,  seconded  and  carried  that  the  salary 
of  the  field  manager  be  fixed  at  $250.00  per 
month.    •    •    •" 

From  all  of  which  he  concluded,  as  a  mat- 
ter of  law,  that  section  1,  art  4,  supra,  fix- 
ed the  term  of  the  office  of  the  field  manager 
at  one  year.  The  court  was  wrong.  Plain- 
tiff, as  field  manager,  was  not  an  "officer"  of 
the  company  with  a  term  of  office,  but  an 
"employ*"  without  a  term.  The  fundamen- 
tal error  of  the  court  was  in  holding  that  be 
was  an  officer  with  a  fixed  term. 

In  Vardeman  v.  Penn  Life  Ins.  Co.,  125  Ga. 
117,  54  S.  a  66,  6  Ann.  Gas.  221,  the  court 
said: 

"One  distinction  between  officers  and  agents 
of  a  corporation  lies  in  the  manner  of  their  crea- 
tion. An  office  is  created  by  the  charter  of  the 
corporation,  and  the  officer  is  elected  by  the  di- 
rectors or  the  stockholders.  An  agency  is  usual- 
ly created  by  the  officers,  or  one  or  more  of 
them,  and  the  agent  is  appointed  by  the  same 
authority.  It  is  dear  that  the  two  terms,  offi- 
cers and  agents,  are  by  no  means  interchange- 
able. One,  deriving  its  existence  from  the  other, 
and  being  dependent  upon  that  other  for  its 
condnuanon,  is  necessarily  restricted  in  its 
powers  and  duties,  and  such  powers  and  du- 
ties are  not  necessarily  the  same  as  those  per^ 
taining  to  the  authority  creating  it.  The  officers, 
as  such,  are  the  corporation.  An  agent  is  an 
employe." 

As  anCh  employ^,  he  held  his  agency  at  the 
pleasure  of  the  company  at  a  salary  of  $260 
per  month,  as  fixed  by  the  resolution.  10 
Cyc  923,  says: 

"The  'managing  agent'  of  a  corporation,  by 
whatever  name  called,  other  than  pre^dent,  and 
in  the  case  of  a  banking  corporation,  the  cashier, 
is  a  mere  employ*  of  the  board  of  directors,  has 
no  franchise  in  his  office,  but  holds  it  like  any 
other  agent  or  servant  subject  to  the  terms  of 
the  particular  contract  under  which  it  is  as- 
sumed. Unless  a  stated  term  is  fixed  in  the 
contract  of  employment,  undoubtedly  such  agent 
holds  his  agency  subject  to  be  terminated  at  the 
pleasure  ot  the  board  of  directors." 

In  Watson  v.  Ouglne,  204  N.  X.  635,  98 
N.  E3.  18,  39  L.  R.  A.  (N.  S.)  1090,  Ann.  Gas. 
1913D,  216,  the  court  said: 

"  *  *  *  In  this  state  the  rnle  is  settled  that, 
unless  a  definite  period  of  service  is  specified 
in  the  contract,  the  hiring  Is  at  will,  and  the 
master  has  the  right  to  discharge  and  the  serv- 
ant to  leave  at  any  time.  In  Martin  v.  New 
York  Life  Ins.  Co.,  148  N.  Y.  117,  42  N.  B.  416, 
the  defendant  employed  the  plaintifE  to  take 
charge  of  its  real  estate  department  at  a  salary 
of  $5,000  a  year.  Subsequently  his  salary  was 
raised  to  $6,500,  and  finally  to  $10,000  a  year, 
payable  monthly.  We  held  that  the  hiring  was 
at  will  and  that  the  contract  could  be  terminat- 
ed at  any  time  by  either  party.  Jndge  Bartlett, 
speaking  for  the  court,  adopted  the  language 
used  by  Mr.  Wood  in  section  136  of  his  work  on 
Master  and  Servant,  as  follows:  'The  rule  is  in- 
flexible that  a  general  or  indefinite  hiring  is 
prima  fade  a  hiring  at  will,  and  if  the  servant 
seeks  to  make  it  out  a  yearly  hiring,  the  burden 


is  on  him  to  establish  it  by  prooL  A  hiring  at 
so  much  a  day,  week,  month,  or  ^ear,  no  time 
being  specified,  is  an  indefinite  hiring,  and  no 
presumption  attaches  that  it  was  for  a  day  even, 
bat  only  at  the  rate  fixed  for  whatever  time  the 
party  may  serve.  •  •  •  A  contract  to  pay 
one  $2,500  a  year  for  services  is  not  a  contract 
for  a  year,  but  a  contract  to  pay  at  the  rate  of 
$2,600  a  year  for  services  actually  rendered,  and 
is  determinable  at  will  by  either  party.  Tlius 
it  will  be  seen  that  the  fact  that  die  compensa- 
tion is  measured  at  so  much  a  day,  month,  or 
year  does  not  necessarily  make  sudi  hiring,  a 
hiring  for  a  day,  month,  or  year,  but  that  in  all 
such  cases  the  contract  may  be  put  an  end  to  by 
either  party  at  any  time,  unless  the  time  is  fixed, 
and  a  recovery  had,  at  the  rate  fixed  for  the 
services  actually  rendered.' " 

See,  also,  HIU  et  al.  ▼.  Gould  et  al.,  129 
Ma  106,  30  S.  W.  181;  Queen  v.  Second  Ave. 
R.  R.  Co.,  44  How.  Prac.  (N.  T.)  281;  Union 
Bank  of  Md.  v.  Ridgely,  1  Bar.  &  Q.  (Md.) 
325;  Llewllyn  v.  Aberdeen  Brewing  Oo.,  63 
Wash.  319,  118  Pac.  30,  Ann.  Gas.  1913B, 
667;  Germanla  Spar  St,  Bau  Vereln  t.  Flynn 
et  al.,  92  Wis.  201,  66  N.  W.  109. 

Nor  la  the  field  manager  any  the  less  an 
employe  by  reason  of  the  fact  that  at  the 
time  he  was  also  president  of  the  compa- 
ny. In  Commonwealth  v.  Christian,  9  Phila. 
(Pa.)  556,  plalntifF  filed  a  suggestion  alleg- 
ing that  defendants  held  incompatible  offices 
in  a  certain  life  insurance  company;  that 
theretofore  they  had  been  elected  trustee 
therein,  and  at  that  time  one  of  the  defend- 
ants was  solicitor  of  Insurance  and  the  other 
an  adjuster  of  the  risks  of  the  company.  It 
was  alleged  that  these  latter  positions  were 
office  within  the  contemplation  of  a  certain 
section  of  a  certain  act  then  in  force  In 
that  Jurisdiction.  The  prayer  was  that  they 
be  ousted.  For  answer  defendant  admitted 
they  were  trustees,  but  denied  that  the  lat- 
ter positions  were,  offices  within  the  contem- 
plation of  that  act  or  under  the  charter  and 
by-laws  of  the  company.  In  passing  upon  a 
demurrer  to  this  answer,  which  was  over- 
ruled, the  court  held  that  defendants  were 
not  officers  of  the  corporation  excepting  as 
trustees.    In  passing,  the  court  said: 

"An  officer  of  a  corporation  has  certain  rights 
which  are  incident  to  his  position,  and  which 
are  not  enjoyed  by  a  mere  employs.  His  duties, 
the  mode  of  his  election,  and  his  term  of  office, 
are  defined  by  the  fundamental  law  of  the  cor- 
poration itself.  If  illegally  excluded  from  his 
office,  he  hns  his  remedy  by  mandamus  to  compel 
the  corporation  to  reinstate  Mm.  He  may  not 
be  ejected  therefrom  during  his  term,  except  for 
good  reason.  The  power  of  a  motion  is  incident 
to  every  corporation,  but  it  can  only  be  exercised 
in  the  case  of  an  officer  for  cause  shown.  Not 
so  with  a  mere  employ^.  He  may  be  dismissed 
with  or  without  cause.    •    •    •  » 

But  for  the  reason  that  section  1,  art  4, 
of  the  by-laws,  supra,  provided  that  the  di- 
rectors shall  elect  the  executive  officers  of 
the  corporation  "each  year"  at  a  certain  time, 
the  court  concluded,  as  a  matter  of  law,  thai 
such  was  intended  to  mean  that  a  term  of 
office  for  one  year  was  thereby  created  for 
the  field  manager  and  that  plaintiff  was 
elected  at  tiiat  time  to  flU  it  Not  so.  The 
most  that  can  be  aald  as  to  the  effect  of  this 
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by-law  Is  that  It  puts  the  tennie  of  otHoe  of 
the  field  manager  on  a  parity  with  that  of  the 
execatlye  officers  named  therein  and  does  not 
fix  their  term  at  all.  As  with  an  employe, 
Bo  with  an  officer  having  no  fixed  term. 
"The  Tight  to  remore  officers  of  a  private 
corporation  is  inherent  and  exists  in  the  ab- 
sence of  statutory  authorization."  See 
Uewllyn  t.  Aberdeen,  etc.,  Co.,  66  Wash.  319, 
118  Pac.  30,  Ann.  Cas.  ldl3B,  667,  and  note. 
8  Clark  &  MarshaU,  Private  Corp.  f  666,  says: 
"  •  •  •  But  if  the  term  of  an  officer  is  not 
fixed  by  any  contract  binding  upon  the  corpo- 
ration, nor  by  the  charter  or  general  law,  he 
may  be  removed  at  any  time,  with  or  without 
cause,  by  the  stockholders,  or,  generally,  by  the 
officer  or  officers  by  whom  he  is  appointed,  and 
the  removal  wUl  impose  no  liability  to  him  on 
the  part  of  the  corporation.    •    •    • " 

[2]  We  are  therefore  of  opinion  that  plaln- 
tUt,  as  field  manager,  was  not  an  officer  of 
the  company,  but  an  employ^  of  the  company, 
and  that,  as  there  can  nowhere  be  found  to 
exist  between  him  and  defendant  any  con- 
tract oif  service  for  any  certain  length  of 
time,  defendant  had  the  right  to  discharge 
blm  as  it  did.  But  tn  the  special  findings  of 
fact  the  court  held  that  be  was  not  dis- 
charged. In  support  of  defendant's  conten- 
tion that  he  was  discharged,  tlie  record  dis- 
doses  that  at  a  director's  meeting  on  March 
2,  1912,  present  plaintiff  and  a  full  board  of 
directors,  the  minutes  show: 

"Tliat  upon  motion  of  one  of  ttie  directors  and 
■econded  by  another  tiiat  the  office  of  field  man- 
ager was  declared  vacant,  and  it  was  also  mov- 
ed and  seconded  and  carried  that  the  office  of 
president  be  declared  vacant,  and  Mr.  Oarvin  (the 
vice  president)  then  took  the  chair  as  president 
and  the  following  executive  board  was  appoint- 
ed: E.  Ii.  Larson  and  O.  N.  Johnson  to  act 
with  C.  E.  Garvin,  said  executive  board  to  look 
after  the  company  8  business  in  place  of  presi- 
dent and  field  manager.    •    •    •»» 

And  the  fbcts  are  that,  from  that  time,  the 
executive  board  thus  constituted  took  charge 
of  the  field  work,  and  that  plaintifF,  as  field 
manager,  no  longer  participated  In  the  af- 
fairs of  the  eoBipaajf.  Contrary  to  the  con- 
dnsion  of  law  found  by  the  court,  this  was 
sufficient  to  operate  as  a  discharge  of  defend- 
ant as  field  manager.    26  Cyc.  987,  says: 

"No  set  form  of  words  is  necessary  to  consti- 
tnte  a  discharge;  but  any  words  or  acts  which 
show  a  clear  intention  on  the  part  of  the  mas- 
ter to  dispense  with  the  servants'  services,  and 
which  are  equivalent  to  a  declaration  to  the 
servant  that  his  services  will  be  no  longer  ac- 
cepted, are  sufficient" 

There  conld  at  the  time  have  been  no  mis- 
taking the  effect  of  the  motion  which  de- 
clared the  office  of  field  manager  vacant,  fol- 
lowed by  a  motion  which  placed  the  manage- 
ment of  the  affairs  of  the  company  in  the 
bands  of  another  executive  board  of  which 
the  field  manager  was  not  one.  That  such 
-was  the  practical  construction  placed  upon 
this  action  of  defendant  at  the  time  by  both 
parties  in  interest  Is  evidenced-  by  the  fact 
that  the  plaintiff  as  field  manager  ceased  to 
participate  in  the  active  management  of  the 
company  and  that  the  company  refused  to 
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pay  him  further   for  his  services  as  such. 

[3]  The  only  remaining  question  for  as  to 
consider  la  whether  defendant  is  entitled  to 
recover  on  its  cross-petition.  On  this  point 
the  oonrt  found,  as  alleged,  that  plaintiff, 
while  president  and  acting  as  field  manager 
for  defendant,  bought  8,000  shares  of  defend- 
ant's stock  from  one  Snavely  for  $250,  and 
turned  them  into  the  company  for  $2,850, 
representing  to  the  company  that  they  cost 
him  that  amount  and  that  said  amount  was 
allowed  him  in  settlement  of  his  accounts 
with  the  company.  We  say  that  the  court 
found  that  he  did  this  while  president  and 
acting  as  field  manager  of  defendant  for  the 
reason  that  the  court  specifically  so  found. 
In  the  third  finding  of  fact  the  court  found 
that  the  corporation  was  incoriwrated  in 
March,  1910,  and  did  not  hold  a  stocliholders' 
meeting  until  October  10,  1911 ;  that  at  the 
meeting  plaintiff  was  elected  president  of  the 
board  of  directors;  "that  this  meeting  was 
called  to  order  by  R.  0.  Preston,  who  had 
been  named  In  the  articles  of  incorporation 
as  president  and  had  been  acting  as  field 
manager  in  looking  after  the  oil  fields  in 
Oklahoma,"  and  who,  "for  servleeg  performed 
prior  to  the  stockholders'  meeting,"  the  stock- 
holders then  and  there  voted  and  paid  him 
a  salary  of  $100  per  month;  that  at  the 
meeting  he  was  elected  field  manager  and  his 
salary  fixed  as  stated;  that  afterwards  at 
the  siime  meeting  an  auditing  committee  was 
apiwlnted,  and  plaintiff  settled  his  accounts 
with  that  committee  and  made  the  represen- 
tations and  secured  the  credit  of  $2,850  com- 
plained of  "for  work  done  prior  thereto." 
From  all  of  which  we  say  the  court  In  effect 
found  that  after  the  company  was  organized 
and  Incorporated,  but  before  the  first  stock- 
holders' meeting,  plaintiff,  while  acting  as 
field'  manager,  took  $250  of  defendant's  mon- 
ey and  bought  8,000  shares  of  defendant's 
stock,  and  at  that  stockholder's  meeting,  and 
after  he  was  elected  president  and  field  man- 
ager, he,  as  field  manager,  went  before  the 
auditing  committee  and  turned  them  in  fOr 
$2,850,  and  thereby  secured .  a  credit  of 
$2,600  more  than  he  was  entitled  to.  Con- 
trary to  the  court's  conclusion  of  law  on  this 
state  of  facts,  the  defendant  was  entitled  to 
recover  the  difference  between  $250  paid  and 
the  $2,850  received  from  the  company  for 
the  stock.  This  for  the  reason  that  in  buy- 
ing the  stock  he  was  acting  as  agent  of  de- 
fendant and  was  not  entitled  to  take  for 
himself  a  profit  in  the  transaction.  3  Clark 
&  Marshall,  Private  Corporation,  §  757,  says: 

"The  directors  and  other  officers  of  a  corpora- 
tion occupy  a  fiduciary  relation  towards  the 
corporation,  and  cannot,  either  directly  or  in- 
directly, in  their  dealings  on  behalf  of  the  cor- 
poration, or  in  any  ti-ansaction  in  which  it  is 
their  duty  to  guard  the  "interest  of  the  corpora- 
tion, make  any  secret  profits,  or  acquire  any  oth- 
er benefit  or  advantage,  not  also  enjoyed  by  the 
other  stockholders,  unless  the  latter  consent." 

This  rule  is  so  elementary  that  it  needs  no 
further  dtation  of  authorities. 
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Pnrdy'8  Beach  on  Private  Corporations,  gf 
737-740;  Sargent  v.  Kansas  M.  Ry.  Co.,  48 
Kan.  627,  29  Pac.  1063;  Parker  t.  McKenna, 
31 1*  T.  R.  (N.  S.)  739;  Benson  v.  Heathhom, 
1.  Y.  &  C.  C.  C.  326;  Parker  t.  Nlekerson, 
112  Mass.  195;  Mt.  Vernon  Bank  t.  Porter, 
148  Mo.  176,  49  S.  W.  982 ;  Jackscm  v.  Dud- 
ellng,  21  Wall.  616,  22  L.  Ed.  492;  Cook  v. 
Sberman  (C.  C.)  20  Fed.  167;  Bird  Coal  & 
Iron  Co.  V.  Humes,  1B7  Pa.  278,  27  Atl.  750, 
37  Am.  8t  Rep.  727;  McClure  v.  Law,  161 
N.  Y.  78,  66  N.  E.  388,  76  Am.  St.  Rep.  262; 
Dnncomb  ▼.  N.  Y.,  H.  &  N.  R.  R.  Co.,  84 
N.  Y.  190;  McDonald  v.  Haughton,  70  N.  C. 
393. 

We  are  therefore  of  opinion  that  the  court 
erred  when  It  found  as  a  matter  of  law:  - 

"  •  •  •  That  Jnasmnch  as  the  8,000  gbares 
were  worth  approximately  60  cents  on  the  dol- 
lar on  the  10th  day  of  October,  1911,  at  the 
time  when  the  auditing  committee  of  said  defend- 
ant company  credited  plaintiff's  account  with 
$2,850,  there  was  no  fraud  on  the  part  of  plain- 
tiff in  this  transaction,  and  that  the  def^dant 
cannot  at  this  time  and  upon  its  counterclaim  re- 
cover the  item  of  $2,600  sued  for  in  said  coun- 
terclaim." 

In  80  holding  we  are  not  unmindful  that 
the  court  also  foimd  that  this  8,000  shares  of 
Suavely  stock  was  Issued  to  him  as  a  pro- 
moter Oif  the  company  and  was  known  as 
"promotion  stock";  that  a  like  amount  was 
issued  to  plaintiff  "for  which  they  were  to 
pay  $750  each  and  the  expenses  of  the  pro- 
motion of  the  company";  that  Suavely  paid 
in  on  his  stock  $100  only ;  and  that  plaintiff 
took  it  off  his  hands  by  paying  him  "$100  to 
cover  the  money  paid  and  an  additional  sum 
of  $150  to  cover  expenses  and  commissions 
due  him  for  stock  sold."  But  this  in  no  way 
changes  the  facts  that  this  stock  was  paid 
for  with  $250  of  defendant's  money  upon 
which  plainUff  took  a  credit  .for  $2,600,  to 
which  he  was  not  entitled  for  the  reasons 
stated. 

Neither  are  we  unmindful  of  plaintiff's  mo- 
tion to  dismiss  this  appeal  on  the  grounds 
that,  as  the  court's  findings  of  fact  and  con- 
clusion of  law  were  not  called  for,  the  Judg- 
ment In  his  'favor  was  a  general  Judgment, 
and,  as  the  evidence  is  not  brought  up  and 
the  errors  complained  of  require  an  exam- 
ination thereof,  we  have  nothing  before  ui> 
to  review.  But  there  is  no  merit  in  this  con- 
tention for  the  reason  that  where,  as  here,  it 
is  recited  in  the  case-made  that,  "After  hear- 
ing the  evidence,  argument  of  counsel,  the 
court  took  the  same  under  advisement  to 
prepare  and  file  his  findings  of  fact  and  con- 
clusions of  law,  which  are  as  follows  (recit- 
ing them),"  it  will  be  presumed  that  he  was 
required  so  to  do  especially  where,  as  here, 
after  they  were  made,  defendant  then  and 
there  excepted  ther^o,  and  the  Journal  en- 
try of  April  4th  recites  that  plaintiff  moved 
for  Judgment  thereon,  which  was  sustained 
and  Judgment  rendered  and  entered  accord- 
ingly. 


There  Is  no  merit  In  the  other  counter- 
claim. 

We  are  therefore  of  opinion  that  the  cause 
should  be  reversed  and  remanded,  not  for  a 
new  trial  upon  plaintiffs  demand,  bat,  aa 
defendant's  right  to  recover  said  $2,600  upon 
Its  counterclaim  may  upset  the  account  stat- 
ed between  plaintiff  and  defendant,  the  cause 
is  reversed  and  remanded  for  a  new  trial  up- 
on the  counterclaim  only,  with  leave  to  plain- 
tiff to  plead  anew  thereto  if  he  so  desires. 
All  the  Justices  concur. 

IIOYT,  Sheriff,  t.  PULLMAN.  (No.  5493.) 
(Supreme  Court  of  Oklahoma.     Oct  12,  1915.) 

(SyUahut  hp  the  Court.) 

1.  Exemptions  «=5>45  —  "Tbadb"— BtrrcHi»- 
iitro. 

The  art  of  butchering  animals  and  prepaid 

ing  and  cutting  the  carcasses  into  suitable  por- 
tions for  the  retail  trade,  and  the  convenient 
uses  of  the  household,  is  a  "trade,"  within  the 
purview  and  meaning  of  subdivision  6  of  section 
3342,  Rev.  Laws  1910,  relating  to  exemptions. 

[Rd.  Note.— For  other  cases,  see  ExemptiMia, 
Cent  Dig.  g{  56-61 ;  Dec.  Dig.  «=>45. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Trade.] 

2.  ExGUPTioRS  ^=345  —  Pkopkbtt  Scbjxct  — 
"Tools  anu  Appabatos." 

Knives,  saws,  meat  Uocks,  meat  racks, 
scales,  pans,  a  sausage  mill,  an  ice  box,  etc., 
when  necessarily  used  in  the  conduct  of  a  butch- 
er shojp  by  the  owner  thereof,  who  is  the  head 
of  a  family  and  a  resident  of  this  state,  and 
who  is  a  practical  and  skilled  butcher,  pursuing 
that  trade  or  calling  for  a  livelihood,  are  ex- 
empt as  "tools  and  apparatus"  of  the  batcher's 
trade,  under  the  laws  of  this  state. 

[Ed.  Note. — For  other  cases,  see  Exemptions, 
Cent.  Dig.  if  56-61;   Dec  Dig.  <8=»4o. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Tools.] 

3.  Exemptions  4=34— Constbdction  o»  Stat- 
utes. 

Exemption  laws  should  always  receive  a 
liberal   construction. 

[Ed.  Note.— For  other  cases,  see  Exemptioiis, 
Cent.  Dig.  |  4;    Dec.  Dig.  iS=>4.] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  County  Court,  Payne  County; 
W.  H.  WUcox,  Judge. 

Action  by  George  Pullman  against  T.  J. 
Hoyt,  as  Sheriff  of  Payne  County.  Judg- 
ment  for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 

Chester  H.  Lowry,  of  Stillwater,  for  plain- 
tiff tn  error. 

BREWER,  C  Defendant  In  error,  George 
Pullman,  brought  this  suit  in  replevin 
as  plaintiff  in  the  court  below  against  T.  J. 
Hoyt,  sheriff  of  Payne  county,  to  recover 
certain  articles  of  personal  property  taken 
<by  said  sheriff  under  a  writ  of  execution, 
upon  the  claim  and  theory  that  said  articles 
were  exempt  to  plaintiff  as  tools  or  appara- 
tus used  by  him  in  tlie  exercise  of  his  trade 
as  a  butcher.  At  a  txial  of  the  case  certain 
articles  replevined,  and  which  will  hereatter 


»For  other  cases  lee  same  topic  and  KBT-NUUBBR  In  aU  Key-Numbered  Dlceat<|*iid  IndaxM  ■ 
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be  mentioDed  In  detaJl,  were  allowed  plain- 
tiff as  articles  exempt  to  bim  under  tbe  law. 
To  reverse  this  Judgment  Is  tbe  purpose  of 
this  appeal. 

We  quote  tbe  following  excerpt  trom  plain- 
tiff In  error's  brief: 

"Stipulated  Facts.— lAe  Judgment  in  district 
court  against  George  Pullman  was  valid  and 
unsatisfied  at  the  time  of  issuance  of  execution ; 
that  execution  was  in  legal  form  and  legally 
levied  upon  the  property  of  George  Pullman, 
judgment  debtor;  that  the  defendant  below, 
plaintilf  in .  error  here,  held  said  property  un- 
der the  writ  of  execution;  that  the  property  is 
correctly    inventoried    and    valued   in    the    ap- 

{iraisement  upon  such  levy;  that  plaintiff  be- 
ow,  George  Pullman,  defendant  in  error  here, 
'  was  at  the  time  of  the  levy  a  resident  of  Payne 
county,  was  a  butcher  by  trade  or  profession, 
had  no  other  business  or  pr^ession,  was  the 
head  of  a  family  dependent  upon  him,  within  the 
meaning  of  tbe  exemption  laws.  Plaintiff  in 
error  here  concedes  that  tiiere  is  no  sufficient 
evidence  of  abandonment  of  the  trade  or  pro- 
fusion by  George  Pullman." 

Tbe  following  articles  of  property  were  al- 
lowed plaintiff  as  exempt,  and  are  Involved 
bere:  1  counter  scale;  1  marble  top  side 
counter;  l  marble  top  meat  counter;  1 
meat  rack  and  books;  1  fish  box;  3  cutting 
bIo(dc8;  1  wall  dock;  ^  barrel  pickles;  1 
15-saIl(Ki  keg;  1  ZO-galltw  Jar;  2  bundles 
trays;  1  lard  can;  1  electric  sausage  mlU; 
1  platform  scale;  1  lard  press;  1  wood 
bowl ;  1  lard  ketOe  and  stove ; '  1  table ;  2 
sausage  trays;  2  dlsbpans. 

The  only  questions  presented  bere  are: 
(1)  Is  tbe  art  of  butchering  or  cutting  meats 
a  trade;  and  (2)  if  so,  are  tbe  articles  al- 
lowed plaintiff  exempt  as  tools  and  appara- 
tus to  be  used  in  such  trade,  within  the  con- 
templation of  the  law?  A  determination  of 
these  questions  requires  tbe  construction  of 
section  3342,  Rev.  Laws  1910,  which  pro- 
vides: 

"The  following  property  shall  be  reserved  to 
the  head  of  every  family  residing  in  the  state 
exempt  from  attachment  or  execution  and  every 
other  species  of  forced  sale  for  the  payment  of 
debts,  except  as  hereinafter  provided :  *  *  * 
Fifth.  All  tools,  apparatus  and  books  belonging 
to  and  used  in  tmy  trade  or  profession." 

Tbe  evidence  shows  that  Pullman  Is  a 
butcher,  and  has  been  engaged  in  this  busi- 
ness of  butchering  and  cutting  meats  for  tbe 
retail  trade  for  a  period  of  more  than  20 
years;  that  It  is  and  has  been  his  occupa- 
tion. Tbe  evidence  also  shows  that  the  va- 
rious Items  of  personal  property  are  neces- 
sary Items  for  regular  and  constant  use  in 
carrying  on  the  trade  of  a  butcher.  Each 
of  the  Tarlons  Items  mentioned  Is  discussed, 
and  Its  necessity  and  uses  in  connection 
with  tbe  exercise  of  the  trade  of  a  butcher 
fully  explained. 

[1]  1.  It  Is  our  opinion  that  In  conducting 
a  butcher  shop  as  Pullman  did  his  business 
should  be  regarded  as  a  trade,  within  the 
meaning  of  tbe  statute  before  us.  To  prop- 
erly butcher,  prepare,  and  cut  for  use  tbe 
carcasses  of  animals  requires  both  mechan- 
ical skill  and  experience.  The  art  of  prop- 
erly ptttfOitBg  and  catting  meats  has  to  be 


learned,  and  reqiilres,  perhaps,  as  mudi 
study  and  development  of  as  fine  a  skill  as 
Is  required  In  many  of  the  other  trades. 
The  mere  fact  that  he  sells  and  disposes  of 
the  products  of  bis  work  does  not  militate 
against  or  destroy  tbe  character  of  bis  busi- 
ness. We  therefore  hold  that  when  engaged 
In  tbe  butchering  business  as  Pullman  was, 
as  shown  In  this  case,  he  was  In  the  exer- 
cise of  a  trade.  Hammond  T.  McFarland 
(Tex,  Civ.  App.)  161  S.  W.  47. 

We  are  not  unmindful  of  tbe  fact  that 
there  might  be  many  cases  where  the  tools 
and  apparatus  owned  by  a  man  running  a 
butcher  shop  would  not  be  exempt ;  such,  for 
Instance,  as  a  man  unfamiliar  with  tbe 
cutting  of  meats,  who  bad  never  practiced 
such  calling  as  a  trade,  but  merely  had  a 
butcher  shop  Installed  as  an  incident  of 
his  mercantile  business.  -  Such  articles  de- 
pend as  to  their  exempt  character  upon 
whether  they  are  owned  and  used  by  tbe 
owner  in  the  exercise  by  him  of  bis  trade 
in  actually  butchering  and  cutting  meats  as 
a  means  of  making  and  earning  a  livelihood 
for  himself  and  family ;  and,  when  so  owned 
and  used,  such  tools  and  apparatus  as  are  nec- 
esisary  for  the  safe,  proper,  and  efficient 
exercise  of  his  calling  come  properly  within 
the  class  of  articles  exempted  under  the 
statute  from  seizure  and  forced  sale. 

[3]  This  view  would  take  out  of  the  list 
of  exempt  articles  goods  necessarily  on 
hand  for  sale,  and  apparatus  and  appliances 
only  useful  In  carrying  on  the  mercantile 
end  of  the  business.  In  the  case  we  have 
dted  above  the  Texas  court  held  that  a  cash 
register  was  not  a  tool  or  apparatus  neces- 
sary In  the  exercise  of  the  trade  of  a  butch- 
er. With  this  holding  we  find  no  fault ;  but 
In  tbe  same  case  It  was  held  that  an  Ice  box 
or  refrigerator  likewise  was  not  exempt 
With  this  holding  we  do  not  agree,  for  we 
consider  that  an  Ice  box  ought  properly  be 
classed,  especially  In  a  warm  climate  such 
as  this,  as  a  necessary  apparatus  or  equip- 
ment In  the  exercise  of  this  trade.  Especial- 
ly is  this  view  Justified,  under  the  very 
liberal  rules  of  construction  applied  by  near- 
ly all  the  courts  of  this  country,  when  con- 
struing such  highly  remedial  statutes  as 
this.  This  court  has  uniformly  applied  the 
rule  of  a  liberal  construction. 

We  note,  among  cases  analogous  and  some- 
what In  point  by  this  court,  that  of  Brum- 
mage  v.  Kenworthy,  27  OkL  431,  112  Pac. 
9S4,  Ann.  Cas.  1012C,  607,  in  which  a  paper 
cutter,  weighing  685  pounds  and  a  card 
cutter,  both  being  machinery  operated  by 
band,  belonging  to  and  used  In  conducting 
tbe  business  of  a  printer  who  was  the  bead 
of  a  family  residing  in  tbe  state,  were 
held  to  be  exempt.  A  number  of  authorities 
are  collected  and  set  out  In  that  opinion. 

In  Smith  V.  Roads,  29  Okl.  815,  119  Pac. 
627,  a  turning  lathe,  weighing  600  iraunds, 
being  a  machine  operated  both  by  foot  and 
engine  powes  belonging  to  and 
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sarlly  In  condrtctliig  the  bnsiness  of  a  ma- 
chinist In  his  repair  shop,  be  being  the 
head  of  a  family  and  residing  in  the  state, 
was  likewise  held  to  be  exempt  to  him  un- 
der the  statate  In  question.  The  numerous 
other  decisions  of  this  court  on  the  question 
of  exemptions  would  throw  no  special  light 
on  the  clause  of  the  statute  involved,  and 
will  not  be  collected  and  set  out  here. 

Upon  consultation  with  the  court  and  the 
commissioner  who  wrote  the  case  of  Edgin 
V.  Bell-Wayland  Co.,  149  Pac.  1145,  that  case, 
in  so  far  as  it  conflicts  with  the  present  hold- 
ing, is  overruled. 

[2]  2.  It  remains  to  consider  only  whether 
the  articles  exempted  in  this  case  are  such 
articles  as  were  used  and  were  necessary  to 
be  used  in  the  conduct  of  the  butcher  trade. 
While  It  may  be  true  that  it  would  be  hard 
to  show  by  reason  that  some  few  of  the  ar- 
ticles were  absolutely  necessary  in  the  exer- 
cise of  this  calling,  yet,  upon  the  whole, 
practically  all  of  them  were  so  necessary; 
and  we  ^aU  resolve  any  doubt  as  to  some 
of  the  minor  items,  in  favor  of  the  exemp- 
tion, as  we  believe  it  our  duty  to  do. 

Upon  the  whole,  there  was  no  error  in  the 
finding  and  Judgment  of  the  court  below, 
and  the  case  should  be  affirmed. 

PBB  CUBIAM.    Adopted  in  whole. 


ST,  LOUIS,  I.  M.  &  8.  RY.  CO.  v.  FARLBT 
et  aL    (No.  6098.) 

(Supreme  Ctourt  of  Oklahoma.   Dec.  21, 1916.) 

OommisslonerB*  Opinion,  Division  No.  4. 

Error  from  District  Court,  Rogers  County. 

Action  between  the  St.  Louis,  Iron  Moun- 
tain &  Southern  Railway  Company  and  W. 
P.  Farley  and  another.  From  the  Judgment 
the  railway  company  brings  error.  Order  of 
dismissal  vacated  and  cause  reinstated. 

Thos.  B.  Pryor,  of  Ft  Smith,  Ark.,  and 
W.  L.  Curtis,  of  Sallisaw,  for  plaintiff  in  er- 
ror. Seymour  Riddle,  of  Vinlta,  for  defend- 
ant in  error. 

MATHEWS,  0.  It  is  hereby  recommended 
that  the  order  of  dismissal  filed  herein  on 
the  9th  day  of  November,  1915,  be  vacated 
and  set  aside,  the  cause  reinstated,  and  the 
plaintiff  in  error  given  16  days  to  correct 
case-made 

PER  CURIAM.    Adopted  in  whole. 


STATE    ex    reL   LANKFORD,    State   Bank 
C!om'r,  v.  JACKSON.    (No.  6606.) 

(Supreme  Court  of  Oklahoma.   Dea  21, 1916.) 

Commissioners'  Opinion,  Division  No.  4. 
Error  from  District  Court,  Creek  County ; 
Jesse  M.  Hatchett,  Judge. 


Proceedings  by  the  State,  on  the  rdAtion 
of  J.  D.  Lankford,  State  Bank  Commissioner 
of  Oklahoma,  against  L.  B.  Jackson,  trustee. 
Judgment  for  defendant,  and  relator  brings 
error.  Dismissed.  Ordered  that  dismissal 
be  vacated,  and  cause  reinstated,  with  time 
to  correct  case-made. 

The  Attorney  General  and  McDougal  & 
Lytle,  of  Sapulpa,  for  plaintiff  in  error. 
Hughes  &  Miller,  of  Satralpa,  for  defendant 
in  error. 

MATHEWS,  O.  It  la  recommended  that 
the  order  of  dismissal  filed  herein  on  the  26th 
day  of  October,  1915,  be  vacated  and  set 
aside,  the  cause  reinstated,  and  the  plaintiff 
in  error  given  16  days  to  correct  case-made. 

PER  CURIAM.    Adopted  in  whole. 


MARTIN  T.  MUiNOR  et  aL    (No.  5738.)* 
(Snitreme  Court  of  Oklahoma.     Oct.  12,  1916.) 

(ByUalut  hy  the  Court.) 

1.  Apfeai.    akd    Ebbob    «=»611,    784— CUse- 

MaDE— SBBVICB— DlSMIBSAL. 

In  a  proceeding  in  error  by  case-made  the 
record  must  affirmatively  show  that  the  case- 
made  was  served  within  the  statutory  time  or 
the  time  allowed  by  the  court  or  judge,  and 
where  it  £ailf  to  so  diow  the  case-made  ii  a 
nullity. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |§  2319-2321,  8126,  8127; 
Dec.  Dig.  «=5>511,  784.] 

2.  Appeal  and  Ebbob  €=»610— (2abk-Made — 
Tbarscbipt. 

Where  a  case-made  is  a  nullity,  because  not 
served  within  time,  the  same  cannot  be  con- 
sidered as  a  transcripit  where  it  is  not  certified 
by  the  clerk  of  the  trial  court. 

[Ed.  Note.— For  other  cases,  see  App«al  and 
Error,  <%nt  Dig.  ff  2688,  2689;  Dec.  Dig.  «=> 
610.] 

CJommlssIonera'  Opinion,  DivlsioD  No.  3. 
Error  from  District  Court,  Oklahoma  Coun- 
ty;   George  W.  Clark,  Judge. 

Action  by  M.  M.  Milnor  against  H.  O.  Fin- 
ley  and  others.  Judgment  for  plaintiff,  and 
defendant  H.  H.  Martin  brings  error.  Dis- 
missed. 

O.  H.  Shubert,  of  Oklahoma  City,  for 
plaintiff  in  error.  Ed  S.  Vanght  of  Okla- 
homa City,  for  defendant  In  error  Milnor. 

DUDLET,  0.  This  is  an  action  brought 
In  the  district  court  of  Oklahoma  county  by 
the  defendant  in  error  Milnor,  plaintiff  be- 
low, against  the  plaintiff  In  error,  Martin, 
and  the  defendants'  in  error  H.  C.  Finley  and 
Anna  Finley,  his  wife,  Agnes  Finley,  Dora 
Patterson,  and  others,  defendants  below, 
upon  two  promissory  notes  executed  by  the 
defendants  FiiUey  and  wife,  payable  to  the 
plaintiff,  one  for  $15,000,  and  the  other  for 
$1,800  and  to  foreclose  two  mortgages  secur- 
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Jug  said  notes,  signed  by  tb«  defendants 
Flnley  and  wife  and  H.  H.  Martin,  covering 
certain  real  estate  In  Oklaboma  CSty.  Mar- 
tin owned  tbe  fee  to  said  real  estate,  and 
Flnley  owned  a  9^year  lease  thereon.  The 
defendant  Dora  Patterson  guaranteed  In 
writing  the  payment  of  tbe  $1,800  note.  On 
January  2,  1912,  the  case  was  tried,  result- 
ing In  a  Judgment  In  favor  of  the  plaintiff 
against  Flnley  and  wife  and  Dora  Patterson 
for  the  amount  due  upon  said  notes  and 
foreclosing  the  mortgages  upon  said  prem- 
ises. There  was  no  appeal  from  this  Judg- 
ment At  the  expiration  of  six -months  tf  om 
the  rraiditlon  of  said  JndKment .  and  at  a 
subsequent  term  of  said  court,  and  on  July 
2,  1913,  Martin  filed  an  unTerifled  motion  in 
said  court  in  said  cause  seeking  to  have 
the  original  Judgment  modified  in  certain 
respects.  This  motion  was  overruled,  and 
ezcmitloQB  saved,  and  Martin  brings  the  case 
here  for  review.  Mllnor,  Flnley  and  wife, 
Agnes  Flnley,  and  Dora  Patterson  are  made 
defendants  In  error  here,-  and  they  waived 
the  Issuance  and  service  «f  summons  in  er- 
ror. 

[1]  The  plaintiff,  Mllnor,  contends  that 
this  court  has  no  Jurisdiction  to  review  the 
errors  complained  of,  for  the  reason,  among 
others,  that  the  appeal  Is  not  properly  per- 
fected. This  contention  is  correct.  There 
are  two  methods  of  presenting  a  case  on  ap- 
peal to  this  court — one  by  case-made;  and 
the  other  by  transcript.  Section  6240,  Rev. 
Laws  1910;  Wade  v.  Mitchell,  14  OkL  168, 
79  Pac.  95 ;  Fortune  v.  Parks  et  aL,  29  Okl. 
698,  110  Pac.  134;  6re«i  et  al.  v.  Incor- 
porated Town  of  Yeager,  23  Okl.  128,  99  Pac. 
906.  The  method  attempted  to  be  pursued 
In  file  Instant  case  is  by  case-made.  The 
record,  however,  does  not  affirmatively  show 
that  the  purported  case-made  was  ever 
served  upon  either  of  the  defendants  in  er- 
ror. Mllnor,  through  his  attorney,  stipulated 
that  the  case-made  was  correct,  'but  there  is 
no  affirmative  showing  that  the  case-made 
was  served  within  the  statutory  time  or  at 
all  upon  him,  and  as  to  the  other  defendants 
in  error  there  is  no  showing  that  it  ever  was 
served  upon  them  or  either  of  them,  and 
tbey  did  not  Join  in  the  stipulation  as  to 
the  correctness  of  the  case-made.  Flnley 
and  wife  and  Dora  Patterson  are  necessary 
parties  to  the  proceeding  here,  and,  the  case- 
made  not  having  been  served  upon  them  or 
their  attorneys  of  record,  nor  upon  the 
plaintiff,  Mllnor,  the  same  is  a  nuIUty,  and 
cannot  be  considered  here.  Jordon  v.  St.  Ij. 
&  S.  F.  By.  Co.,  42  OkL  804,  143  Pac.  46; 
Bettto  V.  Carglle,  34  Okl.  819,  126  Pac.  222 ; 
Sdiool  Dlst.  No.  20,  McClaln  Co.,  v.  First 
Nat  Bank  of  Blancbard  et  al.,  40  Okl.  568, 
139  Pac  989;  Michael  v.  Isom  et  aL,  43 
Okl.  708,  143  Pac.  1053. 

r2]  The  purported  case-made  cannot  be 
considered  as  a  transcript,  because  it  is  not 
certified  by  the  clerk  of  the  court    City  of 


Wagoner  et  al.  v.  Gibson  et  al.,  32  Okl.  14, 
121  Pac.  625,  and  cases  there  cited. 

We  are  therefore  without  authority  to  re- 
view the  errors  complained  of  In  the  petition 
In  error,  and  the  proceedings  In  error  should 
be  dismissed. 

PER  CURIAM.     Adopted  In  whol& 


NATIONAL  SURETY  CO.  v.  STATE  BANK- 
ING BOARD  et  al.     (No.  4808.) 
(Supreme  Court  of  Oklahoma.    Oct.  12,  1915.) 

CSyttabut  iy  the  Court.) 

1.  States  «=»191— Liabilitt  to  Stht— Con- 
sent. 

A  sovereign  state  cannot  be  sued  except  by 
its  consent  granted  by  express  legislative  enact- 
ment 

[Ed.  Note. — For  other  cases,  gee  States,  Centi 
Dig.  IS  179-184;   Dec.  Dig.  «=»191.] 

2.  States  ^=>191 — State   Banking   Boabo — 
LiABiLiTT  to  Suit— Waivb». 

The  immunity  of  the  Oklahoma  State  Bank- 
ing' Board  from  liability  to  suit  to  control  the 
administration  of  the  depositors'  fcuaranty  fund 
cannot  be  waived  by  the  unauthonzed  participa- 
tion by  the  board  in  an  agreed  statement  of 
facts. 

[Ed.  Note. — EV>r  other  cases,  see  States,  Cent 
Dig.  li  179-184 ;   Dec.  Dig.  <8=»191.] 

Error  from  District  Court,  Logan  County; 
A  H.  Huston,  Judge. 

Action  by  the  National  Surety  Company,  a 
corporation,  against  the  State  Banking  Board' 
of  the  State  of  Oklahoma  and  others.  Judg- 
ment for  defendants,  and  plaintiff  brings  er- 
ror.   Affirmed. 

Frank  Hagerman,  of  Kansas  City,  Mo.,  and 
J.  R.  Cottlngham  and  S.  W.  Hayes,  both  of 
Oklahoma  Qlty,  for  plaintiff  in  error.  Led- 
better,  Stuart  &  Bell,  of  Oklahoma  City,  for 
defendants  In  error, 

KANE,  O.  J.  The  law  questions  Involved 
herein  arise  upon  an  agreed  case  filed  by  the 
above  parties,  pursuant  to  section  5276,  Gen- 
eral Statutes  1908  (section  5303,  Rev.  Laws 
1910).  It  seems  that  the  Columbia  Bank  & 
Trust  Company,  prior  to  its  failure,  became 
a  depository  of  a  portion  of  the  funds  of  the 
School  Land  Commission,  and  that,  in  order 
to  save  the  state  harmless  from  any  loss 
which  might  result  from  such  deposit  made 
by  said  commissioners,  said  bank  executed  an 
Indemnity  bond  for  $60,000  with  the  National 
Surety  Company  as  surety;  that  upon  the 
faUnre  of  the  bank  the  surety  company  satis- 
fied the  obligation  created  by  its  bond,  and 
now  seeks  to  be  reimbursed  out  of  the  Iwnk 
guaranty  fund  of  the  state.  The  trial  court 
refused  to  grant  the  relief  prayed  for,  upon 
the  authority  of  Columbia  Bank  &  Trust 
Co.  T.  U.  S.  Fidelity  &  Guaranty  Co.,  33  OkL 
535,  126  Pac.  556,  and  it  Is  to  review  this 
action  that  this  proceeding  In  error  was  in- 
stituted. 

In  view  of  the  conclusion  reached  by  the 
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conrt  upon  another  phase  of  the  case  at  bar, 
it  Is  not  necessary  to  notice  the  distinctions 
between  it  and  Columbia  Bank  &  Trust  Co. 
V.  TJ.  S.  Fidelity  &  Guaranty  Oo.,  supra,  con- 
tended for  by  oonnsel  for  plaintlfT  in  error. 

[1]  From  the  foregoing  brief  statement  It 
is  apparent  that,  unless  this  proceeding  can 
be  distinguished  from  liovett  t.  Lankford, 
145  Pac.  767,  Lankford  v.  Schroeder,  147  Pac. 
1049,  Lankford  t.  Platte  Iron  Works,  235 
U.  S.  461,  35  Sup.  Ct  173,  50  Ll  Kd.  316,  and 
State  Banking  Board  y.  Farisb,  235  U.  S. 
498,  35  Sup.  Ct.  185,  5d  L.  £».  330,  it  con- 
stitutes a  suit  against  the  state  which,  under 
the  United  States  Constitution,  Amend.  11, 
cannot  be  maintained  without  the  state's  con- 
sent 

[2]  CJonnsel  for  plaintiff  in  error  contend 
that  this  Is  not  a  suit  against  the  state  with- 
out its  consent,  because  the  immunity  from 
liability  to  suit  guaranteed  to  the  state  by 
the  section  of  the  federal  Constitution  cited 
above  was  waived,  by  the  Banking  Board  en- 
tering Into  the  agreed  statements  of  fbcta 
with  the  plaintiff  in  error.  Gunter  ▼.  AtL 
Coast. line  Ry.  Co.,  200  U.  S.  279,  26  Sup.  Ct 
252,  50  L.  Ed.  477,  is  also  cited  in  support 
of  this  contention.  This  case  was  also  cited 
in  State  Banking  Board  t.  Farlsh,  supra, 
wherein  a  similar  contention  was  made  and 
distinguished  as  follows: 

"The  case  Is  not  apposite.  The  case  was,  it  is 
true,  ancillary  to  another,  but  in  it  the  Attorney 
General  of  the  state  appeared,  being  directly  au- 
thorized so  to  do  by  statute,  and  'defend  said 
action  for  and  on  behalf  of  the  state.'  The  state 
therefore  consented  to  be  sued.  The  Oklahoma 
laws  do  not  give  the  State  Banking  Board  such 
power." 

It  is  a  long-established  and  well-reoognlxed 
principle  of  sovereignty  that  the  state  cannot 
be  sued  without  its  consent  granted  by  direct 
legislative  enactment.  McDowell  ▼.  Fuller, 
169  Mich.  332,  135  N.  W.  267. 

Another  apposite  case  illustrating  this  doc- 
trine is  Stanley  v.  Schwalby,  162  D.  S.  255, 
16  Sup.  Ct  754,  4D  Ll  Ed.  960,  wherein  it  was 
held: 

"Neither  the  Secretary  of  War  nor  the  Attor- 
ney General,  nor  any  subordinate  of  either,  can 
waive  the  exemption  of  the  United  States  from 
judicial  process,  or  submit  the  United  States 
or  its  property  to  the  jurisdiction  of  a  court  in  a 
suit  brought  against  its  officers ;  and  an  answer 
for  it  filed  by  the  district  attorney  in  pursu- 
ance of  instructions  to  appear  and  defend  its 
interests,  given  by  the  Attorney  General,  is  nof 
a  voluntary  submission  by  the  tTnited  States 
to  the  jurisdiction  of   the  court" 

In  the  cases  of  Lankford  v.  Schroeder  and 
FSrlsb  ▼.  Banking  Board,  supra,  the  power 
of  the  Banking  Board  to  waive  the  immunity 
clause  of  the  federal  Constitution  was  also 
involved.  Those  cases  seem  to  support  the 
conclusion  reached  here  that  the  immunity 
of  the  Oklahoma  State  Banking  Board  from 
liability  to  suit  to  control  the  administration 
of  the  depositors'  guaranty  fund  cannot  be 
waived  by  the  unauthorized  participation  by 
the  board  in  an  agreed  statement  of  facts. 


For  the  reascms  stated,  the  judgment  of  the 
court  below  Is  affirmed.  AU  the  Justices 
ccmcnr. 


SODOWSKY  T.  SODOWSKX.     (No,  4604.) 
(Supreme  Court  of  Oklahoma.    Oct  12,  1915.) 

(SyUalut  by  the  Court.) 

1.  EnsBAKn  AND  Wtrm  «s>205,  229— Supfobt 
OF  Wife  —  Right  io  Rkiicbubseiisnt  — 
Pleadino. 

Under  the  statutes  of  this  state  it  is  ordi- 
narlly  the  duty  of  the  husband  to  support  his 
wife' out  of  his -own  property  or  by  his  labor,  un- 
less he  has  no  separate  property  and  is  unable 
to  ^ive  such  support  by  reason  of  his  infirmity, 
while  she  is  living  with  him  as  a  wife,  or  apart 
from  him  under  such  circumstances  as  to  give 
her  the  implied  authority  to  pledge  his  credit 
for  her  necessary  support,  without  regard  to 
whether  she  has  separate  means  of  support  if 
she  is  so  living  with  him,  and  unless  she  has 
ample  separate  means  if  she  is  so  living  apart 
from  him. 

(a)  If  a  husband  breach  his  duty  in  this  re- 
gard, and  his  wife,  entitled  to  such  support  in- 
voluntarily supply  the  same  out  of  her  separate 
means,  she  may,  under  the  statutes  of  this  state, 
upon  due  demand,  or  when  such  demand  be  fu- 
tile, sue  and  recover  of  him  in  an  action  at  law 
reimbursement  for  the  amount  so  expended  for 
her  necessary  support 

(b)  In  such  case,  no  promise  to  repay  being 
shown,  it  must  appear  that  such  expenditures 
were  mvoluntarlly  made  for  articles  necessary 
to  her  support  at  a  time  and  under  circumstanc- 
es when  she  was  entitled  to  pledge  her  hus- 
band's credit  therefor,  and  a  demurrer  is  prop- 
erly sustained  to  a  petition  deficient  in  that  it 
does  not  so  allege. 

(c)  The  foregoing  rule  excludes  all  questions 
of  alimony. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  (I  443,  477;  Dec.  Dig.  «=> 
206,  229.] 

2.  Husband  and  Wifb  «=3235  —  Suns  Ex- 
pended FOB  Husband— Action  by  Wifb— 
DiBEonoN  o»  Verdict— Evidence. 

Evidence  that  a  wife  has  paid  off  and  dis- 
charged a  debt  of  her  husband,  and  has  purchas- 
ed property^  for  him  and  allowed  him  to  appro-- 
priate  to  his  own  use  her  property  and  money, 
m  all  to  the  amount  of  ^75,  is  not  of  itself, 
sufficient  to  exclude  as  matter  of  law  the  infei^ 
ence  that  the  same  was  a  gift  to  her  husband, 
and  to  entitle  the  wife,  upon  the  trial  ol  an 
action  against  her  husband  therefor,  to  a  per- 
emptory instruction  that  the  jury  should  return 
a  verdict  in  her  favor  for  the  same. 

(a)  In  such  case  plaintiff's  request  tor  a  per- 
emptory instruction  is  properly  denied,  and  the 
-question  as  to  whether  a  husband  receiving  such 
benefits  from  his  wife  thereby  becomes  her  debt- 
or, and  is  liable  to  her  in  an  action  for  the 
same,  is  properly  submitted  to  the  jury,  and  a 
verdict  against  her  precludes  her  right  to  re- 
cover. 

Ed.  Note.— For  other  cases,  see  Husband  and 
ife.  Cent  Dig.  {  494;  Dec  Dig.  «3»23S.] 

(Additional  Syllabui  by  Editorial  Staff.) 

3.  Husband  and  Wife  4=>205— Suppost  or 
Wife  — Right  to  Rembubsekknt  —  "Ant 
Otheb  Pebson." 

The  words  "any  other  person,"  as  used  In 
Rev.  Laws  1010,  {  3358,  providing  that  if  the 
husband  neglect  to  make  adequate  provision  for 
the  support  of  his  wife,  any  other  person  may  in 
good  faith  supply  her  with  articles  necessary 
tor  her  support,  and  recover  the  reasonabte  nil- 
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ne  thereof  from  th«  hnsbaad,  are  broad  enough 
to  include  the  wife. 

fEd.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  i  443;  Dec.  Dig.  «=»205. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Any  Other.] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Kay  County;  Wm. 
If.  Bowles,  Judge, 

Action  by  Dosla  Sodowsky  against  CSar- 
ence  Sodowsky.  Judgment  for  defendant, 
and  plaintiff  brings  error.    Affirmed. 

J.  E.  Curran,  of  Blackwell,  for  plaintiff 
in  error.  Herman  S.  Gurley,  of  Blackwell, 
for  defendant  In  error. 

THACKER,  C  The  plaintiff  In  error,  a 
wife,  brongbt  tbls  action  against  the  defend- 
ant In  error,  her  husband,  to  recover  $785.50 
opon  charges  against  him  alleged,  in  sub- 
stance, as  follows: 

niat^  defendant  being  indebted  to  plaintiff's 
father  in  the  sum  of  ^80  for  two  mule  colts 
(purchased  at  $120),  for  a  mare  (purchased  at 
$150),  and  for  a  sow  and  pigs  (purchased  at  $10), 
the  plaintiff  paid  off  and  discharged  this  indebt- 
edness at  defendant's  instance  and  request; 
that,  at  the  instance  and  request  of  defendant, 
plaintiff  loaned  liim  five  several  sums  of  money 
amounting  in  their  aggregate  to  $120.50;  that 
defendant  sold  and  used  the  proceeds  of  a  heifer 
and  two  calves,  the  property  of  plaintiff,  upon 
an  agreement  to  reimburse  her  tnerefor  to  the 
amount  of  $36.60;  that  plaintiff  purchased  and 
paid  for  a  wagon  and  harness  for  the  defendant 
upon  his  agreement  to  repay  her  therefor  the 
sum  of  $52;  that  defendant  made  use  of  four 
hogs,  the  property  of  plaintiff,  upon  an  agree- 
ment to  pay  her  therefor  the  sum  of  $40 ;  and 
that  durmg  their  marital  relation  the  plaintiff 
expended  for  her  support  the  sum  of  $300  upon 
the  defendant's  failure  and  neglect  to  provide 
such  support,  and  notwithstanding  he  was  able 
to  do  so  out  of  Ills  own  property  and  by  means 
of  his  labor. 

The  defendant  demurred  to  plalntllTs  peti- 
tion, and  the  trial  court  sustained  the  same 
as  to  the  plalntltTs  sixth  and  last  alleged 
canse  of  action;  that  Is,  the  one  in  which 
$300  Is  demanded  as  reimbursement  for  mon- 
ey spent  by  her  in  her  own  support,  over- 
ruling the  demurrer  as  to  the  other  causes 
at  action  alleged.  The  defendant  thereupon 
answered  plolntUTs  first  five  alleged  causes 
of  action  by  a  general  denial,  and  special 
denials  ot  owing  or  being  Indebted  to  plain- 
tiff and  of  the  correctness  of  her  alleged  ac- 
coant  against  him.  The  qaestlon  of  defend- 
ant's liability  upon  the  said  five  first  alleged 
canses  of  action  was,  npon  the  evidence  ad- 
duced, submitted  to  the  Jury,  resulting  in  a 
▼erdict  for  the  defendant.  Judgment  was 
accordingly  entered  against  the  plaintiff, 
and  the  case  Is  here  for  review  upon  her  ap- 
peal. 

[1,  2]  Neither  the  plalntlfl  nor  the  defend- 
ant testified  upon  the  trial,  and  the  evidence 
in  the  case  consists  of  the  depositions  of  the 
plaintiff's  mother  and  another  witness  in  her 
behalf,  fllte  said  testimony  of  plaintiff's 
mother  was  to  the  effect  that  plaintiff  had 


paid  her  father  the  said  sum  of  $280  in  dis- 
charge of  defendant's  Indebtedness  to  him; 
and  the  testimony  of  both  the  witnesses 
was  to  tbe  effect  that  defendant  did  not  deny 
this  payment  when  questioned  about  it,  and 
admitted  that.  In  all,  he  had  received  from 
the  plaintiff  out  of  her  separate  estate  money 
and  property,  corresponding  in  a  general  way 
to  the  items  charged  against  him,  to  the 
amount  of  $475.  In  the  deposition  of  plain- 
tiff's mother  the  following  questions  and  an- 
swers, read  to  the  jury,  appear: 

"Q.  At  the  time  that  Dosia  bought  the  wagon 
and  harness  for  Clarence,  did  Dosia  and  Clar- 
ence understand  that  Dosia  was  making  Clar- 
ence a  present  of  the  property,  or  was  he  to  pay 
her  for  it,  if  you  know?  A.  Well,  I  don't  know; 
but  he  told  me  that  he  had  contracted  for  these 
things,  and  he  expected  to  pay  for  them." 

In  Wass  et  aL  v.  Tennent-Strlbbllng  Shoe 
Co.,  3  OkL  l«i,  41  Paa  339,  it  is  said  in  the 
opinion: 

"The  testimony,  as  before  stated,  shows  that 
the  husband  received  the  $2,500  from  the  wife; 
but  this  fact  alone  is  not  sufficient  to  justify  a 
court  in  saying  that  the  money  went  to  the  hus- 
band as  a  loan.  In  fact,  in  the  absence  of  proof, 
it  might  rather  be  presumed  that  money  from 
the  wife  to  the  husband,  or  vice  versa,  should 
be  considered  as  a  gift,  as  the  relation  of  man 
and  wife  is  such  that,  generally  speaking,  each 
party  to  the  marriage  contract  uses  the  prop- 
erty of  the  other  with  as  much  freedom  as  if 
it  were  their  separate  portion.  •  •  •  Under 
the  evidence  contained  in  the  record  of  this  case, 
we  think  it  clearly  appears  that,  when  the  wife 
came  into  her  inheritance,  she  turned  the  same 
over  to  her  husband,  possibly  with  tbe  vague 
idea  that  he  would  return  it  to  her  at  some  fu- 
ture time,  but  with  no  definite  idea,  other  than 
that  generally  in  mind  by  a  wife  when  her  hus- 
band takes  possession  of  projperty  belonging  to 
her  separately.  •  •  •  It  is  true  he  testifies 
that  he  told  her  that  he  would  pay  the  money 
back,  and  that  she  testifies  that  she  let  him  have 
the  money  with  that  expectation;  but,  notwith- 
standing this  direct  testimony,  we  think  that 
the  entire  record  would  justify  a  finding  that 
the  relation  of  debtor  and  creditor  did  not  ex- 
ist   ••*  " 

It  will  be  seen  that  there  was  much  strong- 
er evidence  in  the  case  Just  quoted  of  the 
relation  of  debtor  and  creditor  between  the 
husband  and  wife  than  in  the  Instant  case, 
where  there  Is  no  evidence  of  the  wife's  ver- 
sion, and  little  throwing  any  light  upon  the 
husband's  version,  of  the  transactions  In 
question;  and  the  strongest  evidence  that  the 
husband  regarded  any  of  them  as  creating  a 
liability  is  the  foregoing  testimony  of  plain- 
tiffs mother,  In  respect  to  the  wagon  and 
harness,  that  the  defendant  told  her  "that  he 
had  contracted  for  these  things  and  he  ex- 
pected to  pay  for  them" — he  did  not  say  he 
had  contracted  with  his  wife  for  them. 
There  is  no  evidence  whatever  that  plaintiff 
expended  any  of  her  aforesaid  money  at  the 
Instance  or  request  of  the  defendant,  or  oth- 
erwise than  voluntarily;  and  there  is  like- 
wise no  evidence  that  she  did  not  voluntarily 
permit  him  to  appropriate  to  his  own  use  that 
portion  of  her  property  so  appropriated  by 
lilm,   nor   any   satisfactory   evidence   as  to 
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whether  she  had  reciprocal  benefits  from  him. 
The  evidence  merely  proves  that  he  received 
to  his  otm  use  some  of  her  money  and  some 
of  her  property,  without  other  explanation 
aa  to  whether  the  transactions  In  wlilch  be 
did  so  imposed  upon  him  a  legal  obllgaticwL  to 
reimburse  her  therefor;  and  It  does  not 
necessarily  exclude  the  inference  of  gift  and 
establish  the  relation  of  debtor  and  creditor. 
If  the  verdict  had  been  in  her  favor,  this  evi- 
dence would  perhaps  be  sufficient  to  sustain 
It;  but  it  is  not  of  that  certain  and  con- 
clusive character  in  respect  to  whether  he 
was  legally  bound  to  reimburse  her  as  to 
have  warranted  a  peremptory  instruction  In 
her  fftvor,  or  to  have  legally  precluded  the 
Jury  from  returning,  as  it  did,  a  verdict 
against  her,  the  burden  of  proof  being  upon 
her. 

The  action  of  the  trial  court  in  sustaining 
a  demurrer  attacking  the  legal  sufficiency  of 
plaintiff's  petition  in  the  sixth  and  last  aUe- 
gatlon  of  a  cause  of  action  for  the  aforesaid 
$300  expended  by  her  in  her  own  support 
presents  a  more  serious  question.  PlaiutifTs 
allegations  in  this  regard  are  as  follows: 

"That  the  defendant  la  and  at  all  of  the  time 
herein  mentioned  was  the  husband  of  the  plain- 
tiff, and  able  to  support  .the  plaintiff  by  bis  la- 
bor and  out  of  hia  property,  and  undertook  and 
agreed  so  to  do,  and  has  at  all  times  failed  and 
neglected  to  fulfill  his  said  agreement,  whereby 
plaintiff  baa  at  all  times  laid  out  and  expend- 
ed from  her  own  sole  and  separate  estate  and 
property  the  sums  so  required  for  her  support, 
and  amounting  in  all  to  the  sum  of  |300,  and 

that  thereafter,  on  or  about  the  day  of 

A.  D.   19 — ,  the  plaintiff  demanded  of 
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defendant  an  accounting  and  settlement  of  the 
said  several  demands,  and  defendant  has  at  all 
times  failed  and  refused  to  make  settlement 
thereof  or  any  thereof." 

Sections  2984,  2985,  2986,  2987,  2988,  2989, 
2990,  2991,  2992,  and  2996,  St  1890  (sections 
8351,  3352,  3353,  3354,  3355,  3356,  3357,  3358, 
8358,  and  8363,  Rev.  Laws  1910),  so  far  as 
tbey  seem  pertinent  to  this  question,  read  as 
follows: 

"Sec.  2984  (3351).  The  husband  must  support 
himself  and  nia  wife  out  of  his  property  or 
by  his  labor.  The  wife  must  support  the  hus- 
Mnd  when  he  has  not  deserted  her,  out  of  her 
separate  property  when  he  has  no  separate 
property  and  he  is  unable  from  infirmity  to 
support  himself. 

'^Sec.  2985  (3352).  Except  as  mentioned  in  the 
preceding  section,  neither  husband  nor  wife  has 
any  interest  in  the  separate  property  of  the  oth- 
er, but  neither  can  be  excluded  from  the  other's 
dwelling. 

"Sec.  2986  (3358).  Either  husband  or  wife 
may  enter  into  any  engagement  or  transaction 
with  the  other,  or  with  any  other  person,  re- 
specting property  which  either  might,  if  un- 
married, subject,  in  transactions  between  them- 
selves, to  the  general  rules  which  control  the 
actions  of  persons  occupying  confidential  rela- 
tions with  each  other  as  defined  by  the  tiUe  on 
trusts. 

"Sec.  29S7  (3354).  A  husband  and  wife  can- 
not, by  any  contract  with  each  other,  alter  their 
legal  relations,  except  as  to  property,  and  ex- 
cept that  they  may  agree  in  writing  to  an  imme- 
diate separatioUj  and  may  make  provision  for 
the  support  of  either  of  them  and  of  their  chil- 
dren during  such   separation. 

"Sec  2988  (3355).  The  mutual  consent  of  the 


parties  is  a  sufficient  consideration  for  such  an 
agreement  as  is  mentioned  in  the  last  section. 

"Sec  2969  (8856).  A  husband  and  wife  may 
hold  real  or  personal  property  together  as  joint 
tenants,  or  tenants  in  common.  The  wife  may, 
without  the  consent  of  her  husband,  convey  her 
separate  property.    •    •    • 

"h'ee.  2990.  (8857).  First  Neither  husband  nor 
wife,  as  such,  is  answerable  for  the  acts  of  the 
other.  Second.  The  earnings  of  the  wife  are 
not  liable  for  the  debts  of  the  husband,  and 
the  earnings  and  accumulations  of  the  wife,  and 
of  her  minor  children  living  with  her  or  in  her 
custody,  while  she  is  living  separate  from  her 
husband,  are  the  separate  property  of  the  wife. 
Third.  The  separate  property  of  the  husband  is 
not  liable  for  the  debts  of  the  wife  contracted 
before  the  marriage.  Fourth.  The  separate  prop- 
erty of  the  wife  is  not  liable  for  the  debts  of 
her  husband,  but  is  liable  for  her  own  debts, 
contracted  before  or  after  marriage.  Fifth.  No 
estate  is  allowed  the  husband  as  tenant  by  cur- 
tesy, upon-  the  death  of  his  wi£e,  nor  is  any  es- 
tate in  dower  allotted  to  the  wife  upon  the  death 
of  her  husband. 

"Sec.  2091  (3358).  If  the  husband  neglect  to 
make  adequate  provision  for  the  support  of  bis 
wife,  except  in  the  cases  mentioned  m  the  nest 
section,  any  other  person  may,  in  good  faith, 
supply  her  with  articles  necessary  for  her  sup- 
port and  recover  the  reasonable  value  thereof 
from  the  husband. 

"Sec.  2992  (3359).  A  husband  abandoned  by 
his  wife  is  not  liable  for  her  support  until  she 
offers  to  return,  unless  she  was  justified  by  his 
misconduct  in  abandoning  him ;  nor  is  he  lia- 
ble for  her  support  when  she  is  living  separate 
from  him,  by  agreement,  unless  such  support  is 
stipulated  in  the  agreement." 

''Sec.299e  (3363).  Women  shall  retain  the 
same  legal  existence  and  legal  personality  after 
marriage  as  before  marriage,  and  shall  receive 
the  same  protection  of  all  her  rights  as  a  wo- 
man, which  her  husband  does  as  a  man ;  and 
for  any  injury  sustained  to  her  reputation,  per- 
son, property,  character  or  any  natural  right, 
she  shall  have  the  same  right  to  appeal  in  her 
own  name  alone  to  the  courts  of  law  or  equity 
for  redress  and  protection  that  her  husband 
has  to  appeal  in  his  own  name  alone:  Provided, 
that  this  chapter  shall  not  confer  upon  the  wife 
a  right  to  vote  or  bold  office,  except  as  is  other- 
wise provided  by  law," 

Section. 2984  (3351),  snpra,  in  accord  with 
the  common  law,  declares  in  unequivocal 
loDgnage  that: 

"The  husband  must  support  himself  and  Us 
wife  out  of  bis  property  or  by  his  labor." 

And,  in  view  of  the  Independent  legal  sta- 
tus and  remedies  vouchsafed  to  ber  In  re- 
spect to  her  personal  rights  and  property  by 
the  several  sections  of  the  statutes  herein- 
before quoted,  it  appears  that  If  he  breaches 
his  duty  of  support,  while  she  is  living  with 
him  as  his  wife,  or  apart  from  him  through 
no  fault  of  her  own,  and  especially  If  with- 
out ample  means  of  her  own,  and  she  Invol- 
untarily expends  her  own  separate  means  In 
procuring  articles  necessary  to  her  support, 
he  is  In  duty  bound  to  r^mburse  her,  and 
she  may,  after  due  demand,  or  where  It  is 
evident  that  sncb  demand  wonld  be  futile, 
sue  and  recover  judgment  against  him  for 
the  same. 

Section  2991  (3358),  supra.  In  accord  with 
the  common  law,  providee  that: 

"If  the  husband  neglect  to  make  adequate  pro- 
vision for  the  support  of  his  wife,  •  •  •  any 
other  person  may,  in  good  faith,  supply  her  with 
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artlclea  necessary  for  lier  snpport  and  recover 
the  reasonable  value'  thereof  from  the  huaband-" 

None  of  the  provisions  of  tlie  statutes  re- 
lating to  the  question  of  the  support  of  the 
wife  predicate  her  right  and  her  husband's 
duty  in  regard  to  her  support  upon  any  ques- 
tion of  her  ability  to  support  herself  by  her 
own  labor  or  out  of  her  own  separate  prop- 
erty ;  and  we  do  not  feel  warranted  In  oon- 
Btrolng  the  statutes  as  limiting  this  duty, 
as  it  existed  at  common  law,  and  Imposing 
it  upon  the  husband  only  when  the  wife  Is 
unable  to  support  herself.  See  1  Bishop  on 
Marriage,  Divorce,  and  Separation,  |  1184; 
21  Gyc.  1101,  U62. 

[3]  It  will  be  seen  that  a  wife,  abundantly 
able  to  support  herself,  while  living  with 
her  husl)and  as  a  wife,  at  least,  may  procure 
snpport  at  the  expense  of  her  husband, 
through  credit  extended  by  "any.  other  per- 
son," nnder  said  section  2891  (3368),  snpra, 
•^  the  husband  neglect  to  make  adequate 
provision  for  the"  same  (see  21  Gyc.  1151, 
1152,  and  IS  Am.  &  Eng.  Bnc.  L.  876,  876) : 
and,  the  words  "any  other  person"  being 
broad  enough  to  include  the  wife,  no  reason 
Is  perceived  why  she  may  not  herself  extend 
the  credit  to  her  husband,  and  thus  do  di- 
rectly what  she  may,  without  question,  do 
Indirectly  through  a  third  person  as  credi- 
tor of  her  husband.  If,  as  Just  stated,  the 
defaoltlng  husband  is  la  duty  bound  to  sup- 
port her,  although  she  is  able  to  support 
herself,  as  the  statute  appears  in  effect  to 
declare,  and  she  desires  to  fix  upon  him  the 
burden  of  such  support,  she  may,  as  already 
stated,  do  so  by  procuring  a  third  person  to 
supply  her  needs  and  exact  payment  there- 
for from  ber  husband;  and  it  would  seem 
at  best  only  specious  reasoning  to  say  that, 
inasmuch  as  the  common  law,  which  allowed 
her  no  separate  means  of  support,  did  not 
so  provide,  and  the  statute  does  not  specif- 
ically name  ber  as  one  who  may  do  so,  she 
cannot  herself  make  the  necessary  advances 
at  his  expense,  unless,  as  We  do  noY  think, 
the  policy  of  the  law  requires  her  to  ask,  or 
at  least  to  receive,  the  favor  of  a  third  x)er- 
aon  as  one  of  the  tests  of  her  need  of  the 
same  before  her  husband  may  be .  charged 
with  her  support 

In  15  Am.  &  Eog.  Enc.  Ij.  814,  It  is  said: 

"The  marriage  contract  imposes  upon  the  hus- 
band the  duty  of  supporting  bis  wife  in  a  way 
suitable  to  her  situation  and  his  condition  In 
life,  and  a  failure  to  perform  this  duty  is  a 
wrong  acknowledged  at  common  law,  though 
there  was  there  no  personal  remedy,  because 
there  the  wife  could  not  sue  the  husband." 

In  21  Cya  1216,  1217,  it  la  said: 
"Should  he  fail  to  supply  her  with  such  suita- 
ble necessities,  she  may^  while  cohabiting  with 
him,  or  upon  his  desertion  of  her,  bind  him  by 
her  ooDtraots  with  third  persons  for  such  a  pur- 
pose. This  right  of  the  wife  to  pledge  the  hns- 
band'a  credit,  when  unsupplied  by  him,  is  gener- 
ally founded  upon  the  doctrine  of  the  wife  s  im- 
plied agency.  Some  have  called  it  an  agency  of 
necessity.  But  it  is  perhaps  a  clearer  view  to 
regard  it  as  a  personal,  inherent,  right  of  the 
wife,  recognized  bj  law,  when  the  husband  faUs 


in  the  duty  imposed  by  the  law  upon  him ;  since 
if  necessaries  are  furnished  the  wife,  even 
against  the  husband's  will,  he  is  liable,  when  he 
rduses  or  neglects  to  furnish  them." 

See  1  Bishop  on  Marriage,  Divorce,  and 
Separation,  ${  1183,  1202;  Schonler's  Do- 
mestic Relations,  §{  61-71;  Tiffany's  Per- 
sons and  Domestic  Relations,  ${  70,  71,  pp. 
126-135;  Peck,  Domestic  Relations,  S$  2&- 
33,  pp.  65-81;  The  Law  of  Domestic  Rela- 
tions, by  W.  P.  Eversley,  319. 

Sections  2984  (3351)  and  2991  (3358)  thus 
seem  merely  declaratory  of  the  common  law 
in  respect  to  the  husband's  duty  of  support 
and  his  liability  for  necessary  articles  of 
support  furnished  his  wife  by  a  third  per- 
son; and  as  other  sections  divest  him  of 
rights  enjoyed  at  common  law  without  com- 
pensating provisions,  it  would  seem  harsh 
indeed  to  construe  the  law  of  these  sections 
to  include  cases  of  nonsupport  beyond  his 
duty  at  common  law.  We  therefore  conclude 
that,  aside  from  questions  of  alimony  (14 
Cyc  742,  and  sections  4544-4558,  Stat  1893 
[sections  4962-4978,  Rev.  Laws  lOlOJ),  which 
are  not  here  Involved,  the  husband  Is  legally 
bound  to  support  his  wife  only  while  living 
with  him  as  such,  or  apart  from  him  under 
such  circumstances  as  to  give  ber  an  im- 
plied authority  to  bind  him.    And: 

"If  a  wife  with  an  ampin  separate  income 
lives  apart  from  her  husband  (even  though 
such  separation  is  caused  by  his  misconduct), 
and  contracts  debts  for  what  would  be  held 
to  be  necessaries,  she  would  not,  it  seems,  have 
an  authority  to  pledge  his  credit  in  respect  of 
them."  The  l«w  of  Domestic  Relations,  by  W. 
P.   Eversley,  319. 

In  determining  whether  a  wife  may  sue 
her  husband  for  necessaries  furnished  by 
herself  out  of  her  separate  estate,  In  a  prop- 
er case,  it  would  seem  only  necessary  to  as- 
certain if,  under  our  statutes,  it  is  still 
true,  as  stated  in  the  second  preceding  quo- 
tation, that  there  is  no  personal  remedy  for 
the  husband's  breach  of  duty  in  this  regard, 
because  the  wife  cannot  sue  her  husband, 
and  it  seems  clear  that  under  these  statutes 
she  may  sue  her  husband.  Although  Decker 
V.  Kedly,  148  Fed.  681,  79  C.  O.  A.  305, 
based  upon  statutes  of  Alaska  similar  to  our 
own,  is  to  the  contrary,  De  Brauwere  v.  De 
Brauwere,  144  App.  Div.  621.  129  N.  Y. 
Supp.  587,  is  to  the  effect  that  such  an  ac- 
tion may  be  maintained  under  the  statutes 
of  New  York,  which  do  not  seem  more  fa- 
vorable to  that  conclusion  than  our  own.  In 
the  letter  case  it  is  said  in  the  opinion: 

"The  husband  thus  being  under  a  legal  obliga- 
tion to  support  his  wife  and  infant  children,  and 
having  deserted  them  without  providing  for  their 
support,  he  is  liable  for  necessaries  furnished 
for  that  purpose.  In  equity  he  would  be  liable 
to  any  one  advancing  the  money  necessary  to 
pay  the  persons  who  had  furnished  such  neces- 
saries. •  •  •  I  cannot  see  that  she  is  in 
any  different  position  from  su  other  person-  who- 
had  advanced  money  to  perform  the  obligation 
of  the  husband  for  the  support  and  maintenance 
of  his  wife  and  infant  children.  •  •  •  The 
plaintiff  has  devoted  her  own  separate  estate  to 
the  performance  of  the  obligation  which  was  a^T 
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Bumed  by  the  husband  upon  his  marria^;  and, 
*  *  *  I  can  Bee  no  reason  why  the  defendant 
should  not  be  liable  to  her  for  the  amount  thus 
expended." 

Tb»  omitted  parts  of  the  foregoing  ex- 
cerpt from  the  opinion  of  the  New  York 
court  emphasize  the  certainty  of  his  UablUty 
In  that  case,  but  do  not  seem  to  materially 
affect  the  question  of  her  right  to  sue  him ; 
and,  as  has  been  seen  from  the  authorities 
hereinbefore  quoted  and  cited,  her  right  to 
necessaries  while  Urlng  with  her  husband, 
as  well  as  whUe  he  is  In  abandonment  of 
her,  is  well  established,  so  the  New  York 
case  cannot  be  differentiated  from  the  In- 
stant case  by  the  fact  that  in  that  case  the 
husband  had  abandoned  his  wife.  Other 
cases  that,  in  principle  or  by  analogous  rea- 
soning, apparently  tend  to  support  her  right 
to  sue  him  for  necessaries  advanced  or  paid 
for  out  of  her  separate  estate,  In  a  proper 
case,  though  not  Involrlng  this  question,  are 
the  following:  Fiedler  v.  Fiedler,  42  OkL 
124,  140  Paa  1022,  52  I*  B..  A.  (N.  S.)  189 ; 
Riggs  V.  Riggs,  91  Kan.  593,  138  Pac.  628; 
Helutz  V.  Helntz,  56  Tex.  Civ.  App.  403,  120 
S.  W.  941 ;  Schomaker  v.  Schomaker,  247  Pa. 
444,  93  Aa  460;  McKie  t.  McKle  (Ark.)  172 
S.  W.  891,  L.  R.  A.  1915D,  1126. 

But,  in  the  Instant  case,  there  Is  no  alle- 
gation that  the  articles  for  which  she  ex- 
prided  the  sum  of  $300  were  necessary  to 
her  support,  that  she  involnntarlly  expend- 
ed the  same,  that  she  was  at  the  time  living 
with  him  as  his  wife,  or,  if  living  apart 
from  him,  that  the  circumstances  thereof 
were  such  as  to  entitle  her  to  his  support,  as 
a  predicate  for  this  action. 

For  the  reasons  stated,  the  Judgment  of 
the  trial  court  should  be  afOrmed. 

PE3B  OURIAH.    Adopted  in  whole. 


BLEDSOE  v.  MEANS.    (No.  7372.) 
(Supreme  Court  of  Oklahoma.    Oct.  12,  1915.) 

(Syllaiut  (v  the  Court.) 

Appeal  ahd  Ebbob  <S=>327  —  Pabtdes  —  Dis- 

mssAL. 

All  persons  against  whom  a  joint  Judgment 
has  been  rendered  must  be  made  parties  to  a 
proceeding  to  reverse  such  Judgment,  and  a  fail- 
ure to  Join  any  of  them,  either  as  plaintiffs  or 
defendants,  is  ground  for  the  dismissal'  of  the 
case. 

[Ed.  Note.— For  other  cases,  aee  Appeal  and 
Error,  Cient.  Dig.  §§  1795,  1814-1820,  1822- 
1835;    Dec.  Dig.  «=»327.] 

Error  from  District  Court,  Haskdl  Coun- 
ty;  W.  H.  Brown,  Judge. 

Action  by  E.  D.  Means  against  George 
Bledsoe.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Dismissed. 

A.  Ia  Beckett,  of  Stigler,  for  plaintiff  In  er- 
ror. Holley  &  Means,  of  Stigler,  for  defend- 
ant In  error. 


KANE,  O.  X  This  cause  originated  in  a 
Justice's  court,  where  the  plaintiff  below,  de- 
fendant In  error  here,  procured  Judgment 
against  George  Bledsoe,  the  plaintiff  In  er- 
ror here,  and  his  codefendants,  J.  B.  Armon, 
Tnison,  Bk  M.  Williams,  C.  O.  Wil- 


liams, Carl  Stanfer,  Dobyns-Liantz  Hardware 
Company,  and  B.  F.  Walker.  Afterwards  the 
cause  was  appealed  to  and  tried  de  novo  In 
the  district  court,  where  the  plaintiff,  de- 
fendant in  error  here,  obtained  a  Judgment 
against  George  Bledsoe,  the  plaintiff  in  error 
here,  and  J.  R.  Armon,  one  of  hia  codefend- 
ants. 

The  defendant  in  error  now  moves  this 
court  to  dismiss  the  proceeding  In  error,  for 
the  reason  that  all  the  parties  In  the  suit  be- 
low against  whom  Judgmoit  was  rendered 
are  not  made  parties  to  this  appeal,  either  aa 
plaintiffs  in  error  or  as  defendants  in  error. 
The  moti(m  to  dismiss  must  be  sustained. 
It  is  weU  setUed  In  this  Jurisdiction  that  all 
persons  against  whom  a  Joint  Judgment  has 
been  rendered  must  be  made  parties  to  a 
proceeding  to  reverse  such  Judgment,  and  a 
failure  to  Join  any  of  them,  either  as  plain- 
tiffs or  defendants,  is  ground  for  the  dis- 
missal of  the  case.  A  few  of  the  cases  so 
holding,  selected  from  the  brief  of  counsel 
for  movant,  are  Selbert  v.  ^rst  Nat.  Bank  off 
Okeene,  25  OkL  778,  108  Paa  628;  Vau^t 
V.  Miner's  Bank  of  Joplln,  27  OkL  100,  Ul 
Pac.  214. 

The  motion  to  dismiss  is  not  resisted  by 
the  plaintiff  in  error.  Fw  the  reason  stated, 
the  motion  to  dismiss  is  sustained.  All  the 
Justices  concur. 


PATRICK  et  al.  v.  TOWNE.    (No.  5239.) 

(Supreme  Ckturt  of  Oklahoma.    Oct.  5,  1915. 

Rehearing  Denied  Nov.  2,  1915.) 

(Bytlalui  hy  the  Court.) 

1.  JcsncKs  or  thk  Pkace  ^=»1o6— PLEAonta 
— Answeb— Issues. 

Undkr  the  practice  in  a  Justice  court,  it  is 
not  necessary  for  a  defendant  to  file  an  answer 
in  order  to  be  heard  upon  his  defense;  but 
when  he  elects  to  join  issue  upon  a  specific  de- 
fense  by  filing  an  answer,  he  is  limited  to  the 
issues  joined  by  such  answer,  as  under  the  ordi- 
nary rules  of  pleading. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  {§  38ft-S41;  Dec  Dig. 
<8=!»100.] 

2.  APPEAL  Ann  Ebbob  «=»173— Pbksentatiom 
Below— Pleadings. 

Where  the  error  complained  of  is  that  the 
evidence  does  not  show  that  the  levy  and  as- 
sessment of  the  sidewalk  tax  paid  by  the  plain- 
tiff was  duly  and  leRally  made  in  order  to  con- 
stitute a  lien  aKainst  the  real  estate  transferred, 
and  this  question  was  not  put  in  issue  by  the 
pleadings  in  the  trial  court,  the  alleged  error 
will  not  be  reviewed  by  the  appellate  court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  1079-1080,  1091-1093. 
1095-1098,  1101-1120;   Dec.  Dig.  «=»173.] 

Commissioners'  Oplnl(m,  Division  No.  3. 
Error  from  Ciounty  Conrt,  Garfield  County; 
Wlnfleld  Scott,  Judge. 
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ActloD  by  Ira  Towne  against  S.  D.  Pat- 
rick and  another.  Judgment  tor  plaintiff, 
and  defendants  bring  error.    Affirmed. 

Parker  &  Simons,  of  Enid,  for  plaintiffs  in 
error.  H.  O.  HcKeever  and  Frederick  L. 
Brimi,  both  of  Enid,  for  defendant  in  error. 

BITTENHOUSB,  a  On  August  5,  1»11, 
S.  D.  Patrick  and  Nettie  A.  Patrick  made,  ex- 
ecuted, and  delivered  tbeir  certain  'warranty 
deed  to  lot  11,  block  10,  in  Marsball-Gannon 
addition  to  the  dty  of  Enid,  Okl.,  to  Ira 
Towne,  for  a  consideration  of  $2,450,  whicb 
deed  contained  the  covenant  that  the  prem- 
ises were  free  and  dear  of  and  from  all 
Judgments,  Hens,  taxes,  assessments,  and  in- 
cumbrances of  wbat  kind  and  nature  soever, 
excepting  a  certain  mortgage,  and  that  the 
defendants  would  warrant  and  defend  tbe 
same  against  all  legal-  claims  whatsoever. 
This  action  was  brought  to  recover  under  tbe 
terms  of  the  warranty  contained  in  said  deed 
tbe  sum  of  $43  paid  on  certain  sidewalk  tax, 
under  tax  warrant  149,  dated  October  4, 1910, 
which  it  is  alleged  was  a  lien  on  said  prem- 
ises at  and  prior  to  the  execution  and  de- 
livery of  the  deed.  To  this  bill  of  particulars 
the  defendant  S.  D.  Patrick  filed  an  answer 
admitting  the  execution  of  the  warranty 
deed  as  pleaded,  and  alleged  that  the  deed 
was  given  to  plaintiff  in  exchange  for  other 
proi)erty,  and  that  the  transaction  and  terms 
were  agrreed  upon  and  fulfilled  according  to 
a  certain  contract;  that  in  said  contract 
each  party  was  to  execute  warranty  deeds, 
and  tbe  matter  of  liens  and  incumbrances 
was  settled  by  tills  contract.  The  answer  of 
Nettie  A.  Patrick  was  to  the  effect  that  her 
signature  was  attached  merely  as  an  ac- 
commodation and  without  consideration;  she 
being  the  wife  of  S.  D.  Patrick  and  having 
no  Interest  in  the  transfer  of  said  property. 

[1]  Under  the  practice  prevailing  in  a 
Justice  court,  it  is  not  necessary  for  a  de- 
fendant td  file  an  answer  In  order  to  be 
heard  upon  his  defense,  but  when  be  elects 
to  Join  issue  upon  a  spedflc  defense  by  filing 
an  answer,  he  is  limited  to  the  Issue  Joined 
by  such  answer,  as  under  the  ordinary  rules 
of  pleading.  Johnson  v.  Acme  Harvesting 
Machine  Co.,  24  Okl.  468,  103  Pac.  63S;  West- 
em  Union  TeL  Co.  ▼.  Hollis,  28  OkL  613,  115 
Pac  774. 

[2]  Applying  to  this  case  the  ordinary  rules 
of  pleading,  we  find  that  the  only  Issues  to 
be  litigated  are:  (1)  Whether  at  the  time 
of  tbe  transaction  in  question  an  independent 
contract  was  entered  into  by  the  parties  and 
by  such  contract  the  matter  of  liens  and  in- 
cumbrances was  adjusted;  and  (2)  was  tbe 
signatnte  of  Nettle  A.  Patrick  procured  with- 
out consideration,  she  having  no  interest  in 
tbe  property  transferred?  Neither  of  these 
questions  are  argued  in  the  brief;  but  the 
only  qnestion  raised  goes  to  the  sufficiency 
of  the  proof  as  to  the  levy  and  assessment  of 
tbe  taxes,  and  in  support  of  this  contention 


it  is  argued  that  the  fact  of  payment  of 
taxes  may  be  shown  by  the  tax  receipt,  whldi 
was  done  In  this  case,  but  that  in  order  for 
the  plaintiff  to  recover  in  this  case  he  must 
not  only  prove  the  payment,  but  must  also 
prove  a  legal  levy  and  assessment,  which 
it  Is  argued  cannot  be  done  by  merely  in- 
troducing the  tax  receipt.  From  the  view  we 
take  of  this  case,  the  question  of  whether  the 
levy  and  assessment  were  duly  and  legally 
made  was  not  put  in  issue  by  tbe  pleadings, 
and  hence  cannot  be  urged  here. 
The  cause  should  therefore  be  affirmed. 

PER  CURIAM.    Adopted  in  whole. 


GULF,  a  &  S.  F.  RX.  CO.  v,  WILLIAMS 

et  aL     (No.  4201.) 

(Supreme  Court  of  Oklahoma.    Oct.  12,  1915.) 

(Stfllabut  hy  the  Court.) 

1.  Appeai,   and  Ebbos  <8=>219— Patlubic  to 
Object— Special  FiKniNos. 

Whilst  the  right  of  a  party  to  have  tbe 
trial  court  make  separate  findings  of  fact  and 
conclusions  of  law  is  a  substantial  right,  tbe 
rule  is  well  settled  that,  where  the  court  at- 
tempts to  make  special  findings  upon  the  request 
of  a  party,  and  inadvertently  fails  to  make  spe- 
dal  findings  upon  some  particular  matter  in 
controversy,  or  makes  such  findinss  in  too  gen- 
eral terms,  the  court  does  not  thereby  commit 
substantial  error  unless  its  attention  is  first 
called  to  the  omission  to  find,  or  to  the  defective 
finding,  and  it  then  fails  or  refuses  to  correct 
the  same. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Erix)r,  Cent.  Dig.  if  1316,  1317-1320,  1822, 
1323;   Dec  Dig.  «»=>219.] 

2.  Appeai.  and  Ebbob  <S=»750,  1071— Absion- 
iiENT  or  EBitoB— Findings  and  Conci.u- 

SIGNS— POBMAL   SUFTICIEXCT. 

Record  examined,  and  held:  (1)  Tbe  find- 
ings of  fact  and  condusions  of  law  made  by  the 
trial  court  are  in  substantial  compliance  with 
the  requirements  of  the  statute;  (2)  the  evi- 
dence adduced  at  the  trial  reasonably  tends  to 
support  tbe  findings  of  fact. 

[Ed.  Note.— For  other  coses,  see  Appeal  and 
Error,  Cent.  Dig.  H  3074^3083,  4^4-4289; 
Dec.  Dig.  <8=>750,  1071.] 

3.  Attobnet  and  Cuent  ®=>190— Fee— Ac- 
tion AGAINST  ADVEBSE  LITIOANT— MEASUBX 

of  Recovebt— Evidence. 

Where  an  attorney  and  counsdor  at  law, 
pursuant  to  chapter  4,  Session  Laws  1009,  con- 
tracts with  bis  client,  the  plaintiff  in  an  action 
for  damages  for  personal  injuries  against  a  rail- 
way company,  for  a  certain  per  cent,  of  any 
amount  collected  as  damages  in  said  canse,  or 
of  sach  compromise  as  may  be  made  with  the 
consent  of  said  attorney,  and  said  cause  is  com- 
promised-without  the  consent  of  said  attorney, 
he  may  prosecute  a  separate  action  against  the 
adverse  litigant  to  recover  bis  fee,  and  the  meas- 
ure of  his  recovery  shall  be  tbe  sum  be  would 
have  rccdvcd  had  the  cause  of  his  client  pro- 
ceeded to  final  judgment ;  and,  to  determine  this, 
be  may  establish  the  merits  of  his  client's  cause 
of  action. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client,  Cent  Dig.  Si  412-417 ;    Dec  Dig.  «=» 

4.  Attobnet   and   Client   €=»190— Amount 
OP  Fee— Recovery  from  Advebse  Litigant. 

•  Opinion  in  Herman  Const.  Co.  v.  Wood,  35 
Okl.  103,  128  Pac.  809,  re-examined,  and  the 
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applicable  part  thereof  approved  and   applied 
hereia. 

[Ed.  Note.— For  other  cases,  ewe  Attorney  and 
Client,  Cent.  Dig.  iS  412-417;  Dec.  Dig.  «=» 
190.] 

Error  from  District  Court,  Qarrln  County; 
R.  McMlUan,  Judge. 

Action  by  Ben  Williams  and  otiiers  against 
the  Oulf,  Colorado  &  Santa  F6  Railway 
Company.  Judgment  for  plaintiffs,  and  de- 
fendant brings  error.    Affirmed. 

Cottlngham  &  Hayes,  of  Oklahoma  City, 
for  plaintiff  tn  error. 

KANB,  0.  J.  This  was  an  action  com- 
menced by  the  defendants  in  error,  plaintiffs 
below,  against  the  plaintiff  la  error,  defend- 
ant below,  pursuant  to  chapter  4,  Session 
Lews  1909,  entitled  "An  act  to  provide  for 
attorneys'  liens  upon  a  client's  cause  of  ac- 
tion, authorizing  contracts  between  attorneys 
and  clients,  and  proriding  for  enforcement 
of  such  liens."  The  cause  out  of  which  this 
action  arose  was  an  action  for  personal  in- 
juries enUtled  "SalUe  Lynch  v.  Gulf,  Colo- 
rado &  Santa  F6  Railway  Company."  The 
petition  In  the  case  at  bar  alleges,  in  sub- 
stance, that  said  plaintiffs,  who  are  attor- 
neys and  counselors  at  law,  were  employed 
by  said  Sallle  Lynch  to  prosecute  said  per- 
sonal injury  action,  and  said  defendants  in 
error  entered  into  a  contract  with  said  Sal- 
lie  Lynch,  whereby  said  plaintiffs,  in  con- 
sideration of  certain  serrices,  were  to  re- 
ceive 50  per  cent  of  any  amount  collected 
as  damages  in  said  cause,  or  of  such  com- 
promise as  may  be  made  therein  with  the 
consent  of  sold  attorneys;  that  the  amount 
said  SaUle  liyach  would  reasonably  have 
recovered  In  said  action,  If  the  same  had  not 
been  settled.  Is  the  sum  of  $2,000 ;  that  after 
the  commencement  of  said  action,  and  at  a 
time  said  parties  were  ready  to  proceed  to 
trial  therein,  said  defendant,  without  the 
knowledge  or  consent  of  said  plaintiffs,  and 
with  no  notice  of  any  kind  whatever  to 
them,  entered  into  a  compromise  with  said 
Sallle  Lynch  without  making  any  provision 
for  the  payment  of  said  attorneys'  fee;  that 
by  reason  of  said  compromise  and  settlement 
of  said  cause,  said  defendant,  by  virtue  of 
said  act,  became  liable  to  said  plaintiffs  to 
the  extent  of  $1,000  under  said  contract 

The  answer  of  the  defendant  w^  an  un- 
verified general  denial  followed  by  several 
paragraphs  attacking  the  constitutionality  of 
the  act  under  which  the  proceeding  was  in- 
stituted upon  various  grounds.  Upon  the 
cause  being  reached  for  trial,  counsel  for 
defendant  requested  the  court  to  make  find- 
ings of  fact  and  conclusions  of  law.  At  the 
close  of  plaintiff's  evidence,  there  being  no 
evidence  on  behalf  of  the  defendant,  the  trial 
court  made  its  findings  of  fact  and  conclu- 
sions of  law,  upon  which  it  entered  judgment 
In  favor  «f  the  plednttff  in  the  sum  of  $1,000, 


to  reverse  wUch  this  proceeding  to.  error 
was  commenced. 

Counsel  for  plaintiff  in  error  In  their  brief 
present  their  assignments  of  error  under 
several  heavy-type  subheads,  as  follows:  (1) 
Findings  of  fact  and  conclusions  of  law  In- 
sufficient; (2)  the  purported  findings  of  fact 
and  conclusions  of  law  are  not  supported  by 
the  evidence  or  the  law;  (3)  the  judgment 
is  not  supported  by  the  evidence. 

Before  taldng  up  a  discussion  of  the  spe- 
dflc  errors  assigned  in  their  order,  It  may 
be  well  to  state  that  the  act  pursuant  to 
which  this  proceeding  was  instituted  is  care- 
fully analyzed  and  construed  and  its  consti- 
tutionality upheld  in  the  case  of  Herman 
Const  Co.  v.  Wood,  85  OkL  103,  128  Pac. 
309,  and  that  the  questions  herein  Involved, 
will  be  considered  in  the  light  of  our  previ- 
ous rulings,  without  rediscuBsing  any  of  the 
legal  propositions  Involved  herein  which  are 
common  to  both  cases. 

Of  the  findings  of  fact  and  conclusions  of 
law  prepared  by  the  trial  court  counsel  for 
plaintiff  in  error  say: 

"The  so-called  findings  of  fact  and  conclusions 
of  law  made  by  the  court  are  not  a  concise  and 
disUuct  written  statement  in  proper  order  of 
each  specific  fact  found  separate  from  the  con- 
clusions of  law  drawn  from  such  facts,  but  is 
merely  an  opinion  of  the  court" 

In  support  Of  their  contention  that  the 
cause  should  be  reversed  upon  this  ground, 
they  dte  such  cases  as  Rogers  v.  Bonnett, 
2  Okl.  653,  37  Pac.  1078;  A.,  T.  &  S.  F.  Ry. 
Co.  V.  Ferry,  28  Kan.  686 ;  Tickers  v.  Buck 
Stove  &  Range  Co.,  70  Kan.  685,  79  Pac.  160 ; 
U.  S.  V.  Sioux  City  Stockyards  Co.,  167  Fed. 
126,  92  C.  C.  A.  578;  Victor  Gold  &  Silver 
Min.  Co.  V.  Nat  Bank  of  the  Republic,  IS 
Utah,  87,  65  Pac.  72,  72  Am.  St  Rep.  767; 
Hidden  V.  Jordan,  28  Cal.  301;  McClory  t. 
McOlory,  38  Cal.  575,  etc. 

In  our  judgment,  the  cases  cited  are  not 
exactly  in  point  In  most  of  the  cases  we 
have  examined  it  appears  that  the  documents 
filed  by  the  trial  courts  were  not  prepared  as 
findings  of  fact  and  conclusions  of  law  upon 
request  of  counsel,,  pursuant  to  statute,  but 
merely  voluntary  rSsumSs  of  the  testimony 
and  the  reasons  for  the  decisions  of  the 
courts  in  the  form  of  opinions,  in  discuss- 
ing such  a  situation  in  Victor  Gold  &  Silver 
Mining  Co.  v.  National  Bank  of  the  Republic, 
supra,  the  court  says: 

"The  'dedsipn'  wliich  is  required  to  be  filed, 
under  section  3168  [Rev.  St],  is  an  entirely  dif- 
ferent tiling  from  an  'opinion'  which  a  trial 
court  may  or  may  not  file  as  it  pleases." 

In  the  case  at  bar  the  findings  of  fact  and 
conclusions  of  law  were  prepared  as  Bucih 
pursuant  to  the  request  of  counsel  for  plain- 
tiff In  error.  They  are  so  designated  in  the 
record,  and  they  were  intended  as  such  by 
the  trial  court  and  the  parties.  Undoubtedly 
they  embody  the  best  effort  possible  of  the 
trial  court  to  comply  with  the  statute.  The 
only  criticism  that  is  directed  toward  them 
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la  their  length,  generality,  and  lack  of  form, 
and  that  was  not  done  until  after  the  cause 
had  reached  the  Supreme  Oourt. 

[2]  !No  decision  has  been  called  to  our  at- 
tention wherein  a  reversal  was  had  upon 
Identical  grounds.  The  findings  of  fact  and 
oondnalons  of  law  may  not  be  perfect  models 
of  form,  diction,  or  perspicacity,  but.  In  our 
Judgment,  they  constitute  a  substantial  com- 
pliance with  the  statute,  and,  as  there  was 
no  dispute  as  to  the  facts  of  the  case,  we 
think  they  are  sufficient  in  form  and  sub- 
stance to  meet  all  practical  requirements. 
Smith  T.  Boads,  28  OkL  816,  119  Paa  G27; 
McAlphln  T.  Htzon,  not  yet  officially  report- 
ed, 145  Pac.  386. 

[1]  Moreover,  whilst  the  right  of  a  party 
to  have  the  trial  court  make  separate  find- 
ings of  fact  and  conclQslons  of  law  is  a  sub- 
stantial Tight,  the  rule  is  well  settled  that, 
where  the  court  attempts  to  make  special 
findings  upon  the  request  of  a  party,  and 
inadvertently  falls  to  make  special  findings 
upon  some  particular  matter  in  controversy, 
or  makes  such  findings  in  too  general  terms, 
the  court  does  not  thereby  commit  substan- 
tial error,  unless  its  attention  is  first  called 
to  the  omission  to  find,  or  to  the  defective 
finding,  and  it  then  falls  or  refuses  to  cor- 
rect the  samei  Brlggs  &  Watson  v.  Eggan, 
17  Kan.  688.  The  cases  cited  in  the  princi- 
pal case  as  supporting  this  rule  are:  Hazard 
Powder  Ca  v.  Vlergutz,  6  Kan.  471 ;  K.  P. 
By.  Co.  V.  Pointer,  14  Kan.  61;  Carlin  v. 
Donegan,  16  K&a.  496. 

Upon  the  question  presented  under  the  sec- 
ond subhead,  it  is  sufficient  to  say  that  we 
have  examined  the  evidence  adduced  at-  the 
trial,  and  find  that  it  reasonably  tends  to 
support  Uie  findings  of  fact  and  conclusions 
of  law  made  by  the  trial  court.  Under  this 
subhead  counsel  also  seek  to  question  the  ad- 
misslbili^  ct  certain  evidence  introduced  at 
the  trial;  but,  in  our  Judgment,  the  only 
question  properly  raised  by  the  assignment 
is  whether,  as  a  whole,  the  evidence  adduced 
reasonably  tends  to  support  the  conclusions 
of  law  and  findingB  of  fact 

[3]  In  support  of  their  third  aasigament 
counsel  tor  plaintUE  in  error  aay: 

"There  was  not  a  scintilla  of  evidence  ottered 
upon  the  trial  of  this  case  as  to  what  would  be 
a  reasonable  attorneys'  fee  hod  the  attorneys 
been  permitted  to  complete  their  contract 
There  was  no  finding  of  fact  by  the  coart  that 
$1,000  would  have  been  a  reasonable  fee  had 
they  been  permitted  to  complete  their  contract." 

Section  4  of  the  act  provides: 

"Should  the  amount  of  the  attorney's  fee  be 
agreed  upon  in  the  contract  of  employment,  then 
such  attorney's  lien  and  cause  of  action  against 
■och  adverse  party  shall  be  for  the  amount  so 
agreed  upon.  If  the  fee  be  not  fixed  by  con- 
tract the  lien  and  caose  of  action,  as  aforesaid 
shall  be  for  a  reasonable  amount  for  not  only 
the  services  actually  rendered  by  such  attorney, 
but  for  a  sum,  which  it  might  be  reasonably  sup- 
posed, wonld  have  been  earned  by  him,  had  he 
been  permitted  to  complete  his  contract;  and 
such  attorney  may  present,  upon  the  hearing,  the 
facta  essential  to  establish  the  merits  ot  the 
caoae  in  which  he  was  employed.     Should  th* 


contract  be  for  a  contingent  fee  and  specify  the 
amount  for  which  action  is  to  be  filed,  then  the 
lien  and  cause  of  action  as  aforesaid,  shall  be 
for  the  percentage  of  the  amount  to  be  sued 
for,  as  mentioned  in  said  contract." 

[4]  It  thus  appears  that  by  the  terms  of 
the  statute  "a  reasonable  attorney's  fee"  is 
not  the  measure  of  plaintiff's  recovery.  'Pur- 
suant to  section  2  of  the  act,  they  contracted 
for  a  percentage  of  the  proceeds  of  their 
client's  cause  of  action,  whether  collected  by 
suit  or  compromise  made  with  their  consent, 
and -upon  compromise  without  their  consent 
proceeded  to  enforce  their  rights  by  action 
against  the  railway  company,  pursuant  to 
section  3.  Upon  the  trial  the  court  permitted 
the  plaintiffs  to  introduce  the  facts  essential 
to  establish  the  merits  of  the  cause  in  which 
they  were  employed,  and  after  hearing  such 
evidence  found  "that  $2,000  would  have  been 
little  for  the  damage  to  that  old  woman." 
Therefore,  the  court  concludes,  the  plaintiffs 
are  entitled  to  recover  from  the  defendants 
the  sum  of  $1,000,  with  interest  on  the  same 
from  the  date  of  the  compromise.  This  was 
in  strict  conformity  with  the  rule  laid  down 
in  Herman  Construction  Co.  v.  Wood,  supra. 
It  is  true  counsel  seek  to  distinguish  the  case 
at  bar  from  that  case,  but  the  precise  situa- 
tion presented  by  the  record  herein  and  the 
rights  of  the  parties  thereunder  were  fully 
and  satisfactorily  discussed  In  the  former 
case,  and  we  approve  and  adopt  the  applica- 
ble portion  thereof.  Speaking  generally  of 
the  statute,  the  court  snid: 

"The  statute  under  consideration  has  extended 
the  foregoing  rule  so  that,  when  a  settlement  is 
made  by  a  dient  of  a  cause  of  action  on  which 
his  attorney  has  a  lien  and  an  interest  therein 
to  secure  him  compensation  for  his  services, 
without  consent  of  the  attorney,  such  settlement 
does  not  bind  the  attorney  as  to  the  amount  of 
fee  he  shall  receive,  where  the  contract  is  for  a 
contingent  percentage  of  the  judgment  recovered 
or  of  settlement  with  the  attorney's  consent; 
but  such  attonley  may  prosecute  a  separate  ac- 
tion against  the  adverse  litigant  who  has  set- 
tled with  notice  of  the  attorney's  interest  to  re- 
cover as  his  fee  the  sum  that  he  would  have 
received  bad  the  action  of  his  client  proceeded 
to  final  judgment,  and  in  so  doing  he  may  estab- 
lish the  merits  of  his  client's  cause  of  action." 

Speaking  specifically  of  the  procedure  and 
the  nteasure  of  recovery,  the  court  said: 

"What  is  the  fee  due  him,  or  to  become  due 
him  under  his  contract  of  employment,  made 
under  section  2  of  the  act?  It  is  a  fee  for  a 
stipulated  per  centum  of  the  judgment  or  'of 
compr<nni8e  as  made  with  the  consent  of  the  at- 
torney.' There  having  been  no  compromi^ 
with  the  consent  of  the  attorney,  but  one  made 
without  his  consent,  the  attorney's  right  of  ac- 
tion is  for  the  fee  measured  by  the  stipulated 
percentage  of  the  judgment  his  client  was  enti- 
tled to  recover,  and  the  last  clause  of  section  8 
provides  a  procedure  for  the  recovery  of  such 
fee  by  authorizing  the  attorney  to  prosecute  in 
any  court  of  competent  jurisdiction  an  action 
filed  within  one  year  after  he  becomes  aware 
of  such  compromise  for  the  collection  of  such 
fee  and  enforcement  of  the  lien  to  secure  the 
same. 

"Section  4  continues  to  outline  the  procedure 
that  an  attorn^  is  authorized  to  pursue  for  re- 
covery of  his  fee  when  a  settlement  has  been 
made  without  his  consent.  The  first  sentence 
provides  for  those  cases  in  which  the  oontrect^ 
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between  attorney  and  client  is  for  a  specified 
sum.  The  second  sentence  provides  for  those 
cases  in  which  there  is  no  agreement  as  to  the 
fee,  and  the  third  and  last  sentence  as  to  con- 
tracts stipulating  for  a  contingent  fee.  If  the 
last  sentence  be  construed  as  plaintiff  con- 
tends for,  then  it  will  be  in  conflict  with  the 
provisions  both  of  section  2  and  of  section  3, 
for  section  3  provides  that  an  attorney  serring 
for  a  contingent  fee,  where  settlement  has  been 
made  without  his  consent,  may  bring  his  action 
to  enforce  his  lien  for  the  sum  due  him  or  to  be- 
come due  him  under  his  contract,  which,  in 
this  case,  is  50  per  centum  of  any  judgment  ob- 
tained. Again,  such  literal  construction  renders 
said  sentence  in  conflict  with  section  2  and  of 
doubtful  meaning,  if  not  impossible  application, 
because  it  provides  that  the  uen  and  cause  of  ac- 
tion 'shall  be  for  the  percentage  of  the  amount 
to  be  sued  for  as  mentioned  in  said  contract,' 
contemplating  under  plaintiff's  construction 
that  the  contract  provides  for  a  percentage  of 
the  amount  sued  for ;  but  'section  2  does  not 
authorize  such  a  contract,  and  authorizes  a  con- 
tract only  for  a  percentage  of  the  judgment  re- 
covered or  compromise  made  with  the  attor- 
ney's consent  The  intention  of  the  lawmakers 
by  this  section,  we  think,  was  to  provide  as  to 
this  class  of  contracts,  in  connection  with  said 
section  3,  that  the  attorney,  where  settlement 
has  been  made  without  his  consent,  may  bring 
his  action  against  the  adverse  litigant  for  an 
amount  not  to  exceed  the  percentage  of  the 
amount  sued  for,  and  recover  to  the  extent  only 
that  he  may  sbow  upon  the  trial  bis  client  was 
entitled  to  recover ;  and,  for  the  purpose  of  en- 
forcing bis  lien,  he  may  in  a  suit  therefor  pro- 
duce evidence  as  to  the  merits  of  his  client's 
cause  of  action  and  to  establish  the  amount  to 
which  he  was  entitled  to  recover,  and  therefrom 
ascertain  the  fee  the  attorney  would  have  been 
entitled  to  receive  and  would  have  become  due 
under  his  contract  had  the  cause  been  prosecut- 
ed to  final  judgment,  and  thereby  secure  judg- 
ment against  the  adverse  litigant  for  such  sum." 

It  is  worthy  of  note  that,  whilst  the  opin- 
ion in  Herman  Construction  Co.  v.  Wood, 
supra,  was  not  prepared  or  handed  down  at 
the  time  the  case  at  bar  was  tried,  counsel 
for  plaintUC  presented  their  cause  below  with 
such  fidelity  to  the  act  as  therein  construed 
as  to  show  themselves  sensible  and  almost 
prescient  of  tliat  event 

Finding  no  reversible  error  in  the  record, 
ttie  Judgment  of  the  court  below  is  affirmed. 
All  tlie  Justices  concur. 


MONTGOMEET  et  aL  v.  WM.  CAMERON 
ft  CO.    (No.  4801.) 

(Supreme  Court  of  Oklahoma.    Oct  12,  1915.) 

(Byttalmt  by  the  Court.) 

1.  Affeal  and  Ebrob  «s>520— Pbxskntatioit 
FOB  Review. 

Motions  presented  in  the  trial  court,  the 
rulings  thereon,  and  exceptions  thereto  are  not 
properly  a  part  of  the  record,  and  can  only  be 
presented  and  preserved  for  review  on  appeal 
to  the  Supreme  Court  by  incorporating  the  same 
in  a  bill  of  exceptions  or  case-made. 

[Ed.  Note. — For  other  cas^e,  see  Appeal  and 
Error,  Cent.  Dig.  H  886»-2863,  2806,  2874; 
Dec.  Dig.  «=9620.] 

2.  Afpkai.  and  Bbbob  <— >61i   PytmwTATiON 
FOB  Rbvikw. 

Only  errors  appearing  upon  the  face  of  the 
record  proper  may  he  revipwpd  by  the  Supreme 


Court  on  a  transcript  of  tbs  record,  aoeoinpa- 
nied  by  a  petition  in  error. 

lEd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2412-2415,  2417-2420, 
2422-2426,  242a  2478,  2479;  Dec.big.  «=»644.] 

S.   AFPEABANCE    <e=»9— GrENEBAL    APFEARANCa 

— Motion  to  Vacate  Judgment. 

Where  a  party  against  whom  a  judgment 
is  rendered  files  a  motion  to  vacate  the  same, 
upon  the  ground  that  the  trial  court  has  no  ju- 
risdiction over  his  person,  and  said  motion  is 
based  upon  nonjurisdictional,  as  well  as  juris- 
dictional, grounds,  held,  that  thereby  said  party 
enters  a  general  appearance  as  though  said  ap- 
pearance had  been    made  at  the  trial. 

[Ed.  Note. — For  other  cases,  see  Appearance, 
Cent.  Dig.  |{  42-52;    Dec.  Dig.  «=»9.] 

Error  from  District  (Tourt,  JeHerson  Coun- 
ty ;  Frank  M.  Bailey,  Jtidge. 

Action  by  Wm.  Cameron  ft  Oo.  against 
S.  K.  Montgomery  and  others.  Judgment 
for  plaintitr,  and  defendants  bring  error. 
Affirmed. 

J.  H.  Harper,  of  Waurika,  for  plaintiffs  in 
error.  Jones  ft  Green,  of  Waurika,  for  de- 
fendant in  error. 

KANEI,  C.  J.  [1]  The  plaintiffs  In  error 
in  their  petition  in  error  complain  of  a 
certain  judgment  by  default  rendered  against 
them  in  a  certain  suit  upon  a  promissory 
note  and  to  foredose  a  mortgage  given  to 
secure  the  same,  wherein  the  BHrst  National 
Bank  of  Hawarden,  Iowa,  was  plaintiff,  the 
defendant  in  error  was  Intervener,  and  the 
plaintiffs  in  error  were  defendants.  Counsel 
for  plaintiffs  in  error  in  their  brief  present 
many  grounds  for  reversal,  bat  as  they  have 
prosecnted  their  appeal  by  filing  a  petition 
in  error  with  a  transcript  of  the  record  at- 
tached thereto,  only  a  very  few  of  them  are 
reviewable.    It  is  well  settled  that: 

"Motions  presented  in  the  trial  court,  the 
rulings  thereon,  and  exceptions  thereto  are  not 
properly  a  part  of  the  record,  and  can  only  be 
presented  and  preserved  for  review  on  appeal  to 
the  Supreme  Court  by  incorporating  the  same  in 
the  bill  of  exceptions  or  case-made."'  Green  et 
al.  V.  Incorporated  Town  of  Yeager,  23  Okl.  123, 
99  Pac.  906. 

[2,  3]  Only  errors  appearing  npon  the  face 
of  the  record  proper  may  tie  reviewed  by  the 
Supreme  Court  <m  a  transcript  of  the  record, 
accompanied  by  a  petition  in  error.  Tribal 
Development  Co.  r.  White  Bros.,  28  Okl.  528, 
114  Pac.  730.  Tile  reviewable  assignments  of 
error  upon  which  plaintiff  in  error  relies  for 
reversal  all  go  to  the  sufficiency  ot  the  pro- 
cess issued  below  to  confer  jurisdiction  over 
the  persons  of  the  plaintiffs  upon  the  trial 
(50urt  Without  spedflcally  noticing  the  na- 
ture of  the  defects  urged  against  the  process 
it  is  sufficient  to  say  upon  this  point  that 
after  the  rendition  of  the  judgment  by  de- 
fault against  them  plaintiffs  aj^ared  and 
moved  the  trial  court  to  set  the  same  aside 
upon  tioth  jurlsdlcUonal  and  nonjurisdiction- 
al grounds.    It  is  well  settled  that: 

"Where  a  party  against  whom  a  judgment  is 
rendered  files  a  motion  to  vacate  the  same  upon 
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the  gronnd  that  the  trial  court  bBS  no  juris- 
diction" oyer  his  person,  "and  said  motion  is 
based  npon  nonjarisdictional  as  well  as  juris- 
dictional (rounds,  held,  that  thereby  said  party 
enters  a  general  appearance,  as  though  said 
appearance  had  been  made  at  the  trial."  Pratt 
T.  Pratt,  41  Old.  577,  139  Pac.  261;  Ziska  t. 
Avey.  36  Okl.  405,  122  Pac.  722. 

For  the  reason  stated  the  judgment  of  the 
conrt  below  Is  affirmed.  AU  the  Justices 
concar. 


GXTESS  et  aL  r.  REED  et  al.    (No.  8254.) 
(Snpreme  Court  of  Oklahoma.    Oct  12,  1916.) 

(Byllaliut  if  the  Court.) 

1.  Appeai,  and  Erbob  4=9520— Psebentation 
roB  Rkthw— Monorrs,  RcruNos,  and  Bk- 

CBFTIONB. 

Motions  presented  in  the  trial  court,  the 
rnlings  thereon,  and  exceptions  thereto  are  not 
properly  a  part  of  the  record,  and  can  only  be 
presented  and  preserved  for  review  on  appeal 
to  the  Supreme  Court  by  incorporating  the  same 
in  a  bill  of  exceptions  or  case-made. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Die.  {{  236fr-2368,  2366,  2874; 
Dec.  big.  «s»520.] 

2.  Appkai,  and  Bkbob  «=s»366  — PmnoN  in 
ElBBOB— Tnn  TOB  FnjNo. 

The  Supreme  Court  cannot  consider  the 
question  whether  a  district  court  erred  in  sus- 
taining a  demurrer  to'  an  amended  petition, 
when  the  petition  in  error  is  filed  in  the  appel- 
late court  more  than  six  months  after  the  rul- 
ing of  the  trial  court  was  made. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |S  1926,  1927;  Dec.  Dig.  «=» 

3.  PUBADiNo  «=>41&— Sustaining  or  Dbhitb- 
BKB— Waitbb  or  IQbbob. 

'When  a  demurrer  is  austaiaed  to  a  plead- 
ing, and  the  pleader  thereupcMi  takes  leave  to 
amend,  he  thereby  waives  the  error,  if  any  has 
been  committed,  in  sustaining  such  demurrer. 

(Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  SI  1399,  1403-1406;  Dec.  Dig.  <3=> 
41&] 

Error  from  District  Court,  Oboctaw  Coun- 
ty;   Summers  Hardy,  Judge. 

Action  between  Amelia  Onesg  and  others 
and  Ed  L.  Reed  and  others.  From  the  Judg- 
ment, the  parties  first  mentioned  bring  er- 
ror.   Dismissed. 

S.  A.  Downs,  of  Hugo,  for  plaintlffa  In  er- 
ror. Stewart  &  McDonald,  of  Hugo,  for  de- 
foidants  in  error. 

E:aNE,  O.  J.  This  proceeding  In  error  Is 
prosecuted  by  filing  In  the  Supreme  Court  a 
petition  In  error  wltb  a  transcript  of  the  rec- 
ord attached  thereto.  The  assignments  of 
error  contained  in  the  petition  in  error  are 
as  follows: 

(1)  Said  court  erred  in  sustaining  the  motion 
of  tiie  defendants  in  error  filed  herein  on  the  8th 
day  of  July.  1913,  to  require  the  plaintiffs  in 
error  to  make  their  petition  more  definite  and 
certain ;  (2)  said  court  erred  in  sustaining  the 
demurrer  of  the  defendants  in  error  filed  nere- 
in  on  the  25th  day  of  August,  1913,  to  the  sec- 
ond amended  petition  of  these  plaintiffs  in  er- 


ror;   (3)  said  court  erred  in  Bustaining  tbe  mo- 
tion of  the  defendants  in  error  filed  herein  on 


4th  day  of  October,  1918,  moving  the  said  court 
to  dismiss  this  cause  for  the  reasons  in  said 
motion  stated. 

The  defendants  In  error  move  the  court 
to  dismiss  the  appeal:  (1)  For  the  reason 
that  the  first  and  third  assignments  of  er- 
ror cannot  be  reviewed  upon  a  transcript  of 
the  record.  (2)  The  second  assignment  of  er- 
ror cannot  be  reviewed:  (a)  For  the  reason 
that  more  than  six  months  elapsed  lietweeu 
the  making  of  said  order  complained  of  and 
the  filing  of  petition  In  error  in  tbe  Supreme 
Court;  (b)  the  second  assignment  of  error 
Is  waived  by  the  plaiivtlff  in  error  by  tak- 
ing leave  to  amend  his  amended  petition  aft- 
er the  demurrer  thereto  was  sustained. 

[1]  There  are  many  cases  in  this  jurisdic- 
tion to  the  effect  that: 

"Motions  presented  in  the  trial  court  the  rul- 
ings thereon,  and  exceptions  thereto,  are  not 
properly  a  part  of  the  record,  and  can  only  t>e 
presented  and  preserved  for  review  on  appeal 
to  the  Supreme  Court  by  incorporating  the  same 
in  a  bill  of  exceptions  or  case-made." 

Tbe  latest  of  such  cases  Is  Montgomery  r. 
Cameron  Co.,  152  Pac.  S9S,  Just  handed  down 
and  not  yet  officially  reported.  Other  cases 
are:  Green  et  al.  ▼.  Town  of  Yeager,  23  Okl. 
128,  99  Pac.  906 ;  St  L.  &  S.  F.  R.  Co.  v. 
McCollum,  23  Okl.  899,  101  Pac.  1120;  Mc- 
Coy T.  McCon,  27  OU.  871,  112  Pac.  1040; 
McCarthy  v.  Bentley,  16  OkL  19,  83  Paa  713 ; 
Menten  ▼.  Shuttee  et  al.,  11  Okl.  381,  67 
Pac.  478;  Grand  Lodge  ▼.  Furman,  6  Okl. 
649,  52  Paa  932;  McMecbem  ▼.  Christy,  3 
Okl.  301,  41  Pac.  382. 

[2]  The  first  subdivision  of  the  second  con- 
tention Is  supported  by  Buxton  v.  Alton-Daw- 
son  Mer.  Co.,  18  Okl.  287,  90  Paa  19;  Conti- 
nental Gin  Co.  T.  Huff,  25  Okl.  798,  108 
Paa  369;  Rhome  Milling  Co.  v.  Farmers'  & 
Merchants'  Nat  Bank,  40  Okl.  131,  136 
Paa  1095. 

[3]  The  second  subdivision  is  supported  by 
the  cases  of  Berry  v.  Barton,  12  Okl.  221,  71 
Paa  1074,  66  L  R.  A.  513;  Board  of  Co. 
Com'rs  Garfield  Ca  t.  Beauchamp,  18  OkL 
1,  88  Paa  1124. 

For  the  reason  stated  the  motion  to  dis- 
miss must  be  sustained.  All  -the  Justices  con- 
cur. 


6EBLACH  BANK  ▼.  ALLEN.     (No.  6286.) 
(Supreme  Court  of  Oklahoma.    Oct  12,  1916.) 

(Syllabu*  bv  the  Court.) 
1.  QUUTIHO  Tetlb  €=p34— Pbtition— Soffi- 

CIENCT. 

In  an  action  to  quiet  title,  where  the  peti- 
tion alleges  that  the  plaintiff  is  the  owner  in 
foe  and  in  the  actual  i>eaceable  possession  of 
the  property  in  controversy,  describing  the 
premises,  and  that  tbe  defendant  claims  an  iu- 
terest  therein  adverse  to  the  plaintiff,  by  virtue 
of  a  certain  judgment,  and  said  judgment  creates 
a  cloud  on  the  title  thereto,  it  states  a  cause 
of  action. 

[Ed.  Note. — For  other  cases,  see  Quieting  Ti- 
tle, Cent.  Dig.  §§  69,  71,  72,  76,  77;  Dca  Dig. 
<&=»34.] 


^B»F«r  otlur  oaaas  ■••  aam*  topic  and  KSy-NDliBBS  in  all  Kay-Numlrarad  Dlgasta  and  IndezM 

Digitized  by 


400 


162  PACIFIC  BSPOBTSIB 


(OIU. 


2.   HOUXSIBAS    «=3lOS  — LlABILITIKS— JUOa- 
UBNT8. 

Where  premisea  are  impressed  with  the 
homestead  character,  a  judement  lien  does  not 
attach  to  such  premises  subject  to  the  home- 
stead use. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent.  Dig.  {f  1B7,  1C8 ;   Dec  Dig.  <8=»103.] 

Commissioners'  Opinion,  Division  No.  S. 
Error  from  District  Court,  Woodward  Coun- 
ty ;  James  W.  Steen,  Judge. 

Action  by  EUla  Allen  against  the  Geilach 
Bank,  a  corporation.  Judgment  for  plain- 
tiff, and  defendant  brings  error.     Affirmed. 

Hoover,  Cowglll  &  l^wlndall,  of  Woodward, 
for  plaintiff  in  error.  B.  H.  Nichols,  of 
Woodward,  for  defendant  In  error. 

RnrTBNHOUSB,  C.  This  action  was  in- 
stituted for  the  purpose  of  quieting  title 
to  certain  land  owned  by  plaintiff  and  claimed 
as  a  homestead.  In  which  the  plaintiff  alleged 
that  she  was  the  owner  In  fee  and  in  the 
actual  possession  of  the  property  in  contro- 
versy, describing  it,  and  that  on  May  29, 1911, 
the  defendant  procured  a  Judgment  in  the 
district  court  against  her  husband,  F.  D.  Al- 
len, and  others,  for  $130.74,  and  costs  of  suit, 
and  caused  a  certified  transcript  of  the  Judg- 
ment to  be  filed  with  the  clerk  of  the  district 
court  of  Woodward  county.  The  petition 
further  alleges  that  long  prior  to  the  rendi- 
tion of  said  Judgment  F.  Ia  Allen  was  owner 
of  said  premises,  occupied  the  same  as  a 
homestead,  and  continued  to  occupy  the  same 
as  such  homestead  up  to  and  including  the 
10th  day  of  September,  1910,  when  he  aban- 
doned the  plaintiff,  and  at  the  same  time 
transferred  the  said  homestead  to  her;  that 
the  premises  have  been  occupied  by  herself 
and  children  as  such  homestead  during  all 
the  times  mentioned  in  the  petition ;  that  pri- 
or to  the  rendition  of  the  judgment  F.  h. 
Allen  mortgaged  the  land;  that  subsequent 
to  the  rendition  c^  the  judgment  and  of  the 
transfer  to  her  of  said  premises  said  mort- 
gage became  due  and  payable ;  that  the  plain- 
tiff is  financially  enable  to  pay  the  Judgment ; 
and  that  she  cannot  protect  her  homestead 
Interests  otherwise  than  by  renewal  of  said 
mortgage^  but  that  the  mortgagee  refuses  to 
renew  the  same  unless  the  cloud  caused  by 
the  judgment  be  removed. .  This  petition  was 
chaUengadon  the  ground  that  the  same  did 
not  state  facts  sufficient  to  constitute  a  cause 
of  action,  and  from  the  overruling  of  the 
demurrer  the  defendant  prtisecutes  this  ap- 
peal. 

[1]  This  court  has  held  in  Lawrence  t. 
Estes  et  al.,  29  OkL  328,  116  Pac.  781,  and  in 
Ziska  T.  Avey  et  aL,  36  OkL  405,  122  Pac 
722,  that  a  petition  which  alleges  that  the 
plaintiff  is  the  owner  in  fee  and  in  the  actual 
peaceable  possession  of  the  prt^erty  in  con- 
troversy, describing  it,  and  that  the  defend- 
ant claims  an  interest  therein  adverse  to  the 
plaintiff,  and  that  the  claim  of  the  defendant 


is  a  cloud  upon  the  plalntUTs  title  thereto, 
sufficiently  states  a  cause  of  action  broaght 
under  section  6121,  Comp.  Laws  1909. 

[2]  It  is  contended  by  the  plaintiff  in  error 
that,  admitting  that  the  land  was  occupied 
as  a  homestead,  yet,  under  Maloy  et  ux.  t. 
Wm.  Cameron  4  Co.,  29  Okl.  763, 119  Pac.  687, 
this  action  to  quiet  title  could  not  be  main- 
tained, for  the  reason  that  the  judgment  lien 
attached  to  the  premises  subject  to  the  home- 
stead use,  and  that  the  same  retained  its 
priority  over  subsequent  liens,  and  could  be 
enforced  when  the  homestead  use  had  termi- 
nated by  sale  or  other  abandonment.  Section 
883,  Wilson's  Rev.  &  Ann.  St  1903,  was  under 
consideration  in  the  foregoing  case,  and  Jus- 
tice WlUiams,  in  writing  the  opinion  of  the 
court,  called  special  attention  to  the  fact  that 
this  section  was  not  extended  in  force  ta  this 
state  by  the  Constitution.  This  being  true^ 
the  reasoning  advanced  would  have  no  ap- 
plication  to  the  facts  under  consideration 
in  this  case.  Justice  Galbraith,  in  writing 
the  opinion  for  the  court  in  the  case  of  Gray 
V.  Deal,  151  Pac.  205,  says: 

"From  a  liberal,  if  not  a  literal,  constructioa 
of  the  homestead  exemption  that  a  lien  cannot 
attach  to  the  homestead  at  all." 

And  if  there  is  any  doubt  as  to  whether 
or  not  the  case  of  Maloy  et  ux.  v.  Cameron 
&  Co.,  supra,  has  any  bearing  on  the  facts 
in  the  case  at  bar,  that  doubt  la  set  at  rest 
by  the  latter  case,  which  has  the  effect  of 
overruling  the  case  of  Maloy  et  ax.  y.  Camer- 
on &  Co.,  supra. 

We  conclude,  therefore,  that  the  petition 
states  facts  sufficient  to  constitute  a  cause 
of  action,  and  the  court  properly  overruled 
the  demurrer. 

The  cause  should  therefore  be  affirmed. 

PEB  CURIAM.    Adopted  in  whole 


PARES  et  aL  r.  HATNES  et  al.    <No.  6110.) 

(Supreme  Court  of  Oklahoma..    Oct  12,  1916. 

Behearing  Denied  Nov.  i.  19150 

(Svllabut  by  the  Court.) 

1.  JVDOMBHT    «=4>341— V^lCAXION    OB   MoDIfl* 
CATION— POWBB    OF  COUBT. 

It  is  a  general  rule  of  law  that  all '  the 
judgments,  decrees,  or  other  orders  of  the  court, 
however  conclusive  in  their  character,  are  on- 
der  the  control  of  the  court  which'  pronounces 
them,  during  the  term  at  which  they  are  render- 
ed or  entered  of  record,  and  may  then  be  set 
aside,  vacated,  or  modified  by  the  court 

[Ed.   Note. — For  other   cases,  see   Judgment) 
Cent  Dig.  I  667;   Dec  Dig.  <&=>341.] 

2.  JUDOMKNT  $=9342  —  Vacation — Jubibdio< 
xioN— Continuance  of  Motion. 

A  motion  invoking  the  inherent  equitable 
power  of  the  superior  court  to  vacate  one  of  its 
own  judgments  was  filed  dnring  the  term  at 
which  such  judgment  was  rendered,  but  was  not 
ruled  upon  until  the  succeeding  term,  when  it 
was  sustained,  and  the  judgment  set  aside. 
Held,  that  the  discretionary  power  of  the  court 
was  not  lost  by  the  continuance  of  the  motion 
to  the  next  term,  and  when  sustained  at  that 
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term  the  action  of  the  oonrt  in  the  i^remisea 
was  the  same,  in  legal  effect,  as  If  the  ruling  had 
been  made  at  the  term  at  which  the  motion  was 
Sled. 

[Ed.  Note.— SV>r  other  cases,  see  Judgment, 
Cent.  Dig.  {{  668-671 ;  Dec.  Dig.  <3s»S42.] 

3.  JuDomcNT   ^=3713— Res   Judicata— Qttbs- 

TIONS    GONCLITDBD. 

A  judgment  of  a  court  of  competent  jnris- 
diction  in  a  former  action  in  which  they  were 
codefendants  is  conclusive  on  the  parties  to  a 
pendtne  suit  only  npon  qnestions,  titles,  and 
rights  Utieated  and  determined,  or  which  might 
properly  have  been  adjudicated  in  sncb  former 
action. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Diff.  K  1063,  1066,  1099,  1234-1237, 
1239,  1241,  1247;    Dec.  Dig.  «=»71«.] 

Commissioners'  Opinion,  Division  No.  3. 
Error  from  Superior  Court,  Muskogee  Coun- 
ty; Farrar  Ia  McCain,  Judige. 

Action  by  Laura  Partes  and  others  against 
Wiley  Haynes  and  others.  Judgment  for  de- 
fendants, and  plointltCs  bring  error.  Af- 
firmed. 

De  Boos  Bailey,  J.  £X  Wyand,  and  Ctaas. 
A.  Moon,  all  of  Muskogee,  for  plalntlSia  in 
error.  Blakeney  &  Maxey,  of  Muskogee^  tot 
defendants  in  error. 

BLEAKMORE,  G.  This  is  an  acUou  com- 
menced in  the  superior  court  of  Muskogee 
ooonty  (HI  the  Ifitb  day  of  September,  1811, 
by  the  plaintiff  In  error,  as  plaintiff,  against 
the  defendant  In  error,  as  defendant.  The 
parties  will  be  referred  to  as  they  appeared 
In  the  trial  courL 

By  the  petition  it  is  alleged  that  the  plaln> 
tiffs  are  the  owners  of  the  legal  and  equita- 
ble estate  and  are  entitled  to  the  possession 
of  certain  real  property;  that  defendants 
dalm  some  ri^t  and  title  thereto  and  were 
and  had  been  nnlawfally  iu  the  possession  of 
the  premises,  withholding  same  from  the 
plalntlffa.  There  was  prayer  for  possession 
and  to  quiet  title..  Defendants  answered  by 
general  denial,  asserted  title  in  themselres, 
and  prayed  that  the  title  be  quieted  In  them. 
On  March  16,  1912,  the  case  was  regularly 
called  for  trial.  Defendants  failed  to  ap- 
pear in  person,  and  their  attorney  was  per- 
mitted to  wltlidraw  fi;om  the  case,  and  the 
court,  npon  a  bearing,  rendered  judgment  for 
the  plaintiffs.  Thereafter,  at  the  same  term, 
defendants  filed  the  following  motion  to  va- 
cate said  judgment: 

"Come  now  the  above-named  defendants,,  and 
move  the  court  to  set  aside  the  judgment  render- 
ed in  said  action  on  the  16th  day  oiAlarch,  1912, 
for  unavoidable  casualty  and  misfortune,  pre- 
venting the  defendants  from  defending  in  said 
action,  as  folly  shown  by  the  affidavits  attached 
hereto  and  made  a  part  of  this  motion." 

In  the  affidavits  accompanying  said  mo- 
tion defendants  set  forth: 

"That  they  have  an  absolute  defense  to  the 
claim  of  the  plaintids  in  said  action ;  that  they 
ace  the  owners  and  in  possession  of  the  tract  ot 
land  described  in  the  petition,  and  have  been 
in  such  possession  for  the  last  eight  years,  hav- 
iox  purciiased  the  same  from  one  Easter  Jack- 


son and  having  taken  possession  of  the  same  in 
the  year  of  1904,  and  paid  $65  to  the  said 
Easter  Jackson  for  the  said  premises,  but  imme- 
diately after  taking  possession  defendants  erect- 
ed and  built  a  house  upon  the  said  premises 
of  the  value  of  $450,  and  have  continued  to  re- 
side in  the  said  house  pubUcly  and  openly  since 
said  construction,  and  that  said  plaintiffs  in  said 
action  trace  their  title  to  the  said  Easter  Jack- 
son, and  acquired  their  Interest  with  the  full 
knowledge  of  the  rights  of  these  defendants, 
and  that  the  answer  Sled  herein  correctly  states 
affiants'  defense,  and  the  said  property  in  c<»i- 
troversy  is  worth  the  sum  of  $3,600" 

— and,  further,  that  they  are  old  negroes 
without  experience  in  such  matters,  who  em- 
ployed and  relied  upon  their  lawyer  to  pre- 
sent their  defense  and  advise  them  of  the 
time  when  the  case  was  set  for  trial;  that 
he  endeavored  to  notify  them,  but  failed,  and 
thereupon  withdrew  from  the  cause  without 
their  knowledge.  The  motion  to  vacate  the 
judgment  came  on  to  be  beard  at  a  later  day 
in  the  same  term,  and  by  agreement  of  the 
parties  was  contlnned.  At  the  November 
term  thereafter  said  motion  was  heard,  the 
parties  appeared,  and  entered  into  an  agreed 
statement  of  facts  containing  the  following: 

"It  is  agreed  that  plaintiffs  deraU^i  their 
title  to  the  premises  as  follows,  to  wit:  That 
said  property  is  a  part  of  the  easterly  half  of 
block  265  in  the  city  of  Muskogee,  Muskogee 
county,  Okl.,  according  to  the  official  plat  there- 
of, and  that  the  said  easterly  half  of  said  block 
No.  266  was  at  the  time  of  the  schedule  of  said 
property  and  the  plat  made  thereof  by  the  Unit- 
ed States  government  iu  the  possession  of  one 
Easter  Ja<£son,  claiming  to  be  the  owner  there- 
of, and  claiming  the  iii^t  to  have  the  same 
schednled  to  her  as  the  owner  of  said  property 
under  her  rights  as  occupying  claimant,  and  the 
owner  of  the  improvements  thereon,  in  accord- 
ance with  the  laws  in  force  in  the  Indian  Terri- 
tory at  tbat  time;  that  the  city  of  Muskogee 
claimed  the  rifdit  to  have  said  easterly  half' of 
said  block  No.  266  scheduled  to  it  for  park 
purirases,  and  that  the  town-site  commission 
schednled  said  property  to  the  city  of  Muskogee 
for  park  purposes,  and  that  patent  therefor  was 
duly  issued  upon  the  28th  day  of  March,  1903,, 
and  delivered  to  the  city  of  Muskogee;  that 
thereafter  the  said  city  of  Muskogee,  as  plain- 
tiff, filed  in  the  United  States  Court  for  the 
Western  District  In  the  Indian  Territory  an  ac-> 
tion.in  ejectment  against  the  said  Easter  Jack- 
son, Tom  Jackson,  Wiley  Haynes,  and  John 
Moore,  as  defendants,  and  that  said  cause  was 
daly  tried,  and  tinai  judgment  rendered  therein 
in  favor  of  said  Easter  Jackson  and  against  the 
said  city  of  Muskogee  to  all  of  said  property; 
that  the  said  Easter  Jackson  and  her  husband, 
Tom  Jackson,  executed  and  delivered  their  gen- 
eral warranty  deed  to  Peter  Ia  BurUngame  and 
Frank  P.  Mayes,  on  the  28th  day  of  October, 
1005,  a  certified  copy  of  which  deed  is  hereto 
attached  and  made  a  part  thereof,  marked  Bz- 
hibit  A,  and  that  thereafter,  to  wit,  on  the  24th 
day  of  February,  1906,  the  said  Frank  P. 
Mayes  and  his  wife  executed  and  delivered  war- 
ranty deed  conveying  their  undivided  interest  in 
said  property  to  Henry  Hatcber  of  Dallas,  Tex., 
a  certified  copy  of  wmch  deed  is  hereto  attach- 
ed and  made  a  part  hereof,  marked  Exhibit  B; 
that  thereafter,  to  wit,  on  the  26th  day  of  May, 
1909,  the  said  Henry  Hatcher  executed  and  de- 
livered his  warranty  deed  conveying  an  undivid- 
ed one-half  part  of  his  undivided  interest  in  said 
land  to  O.  F.  Parks,  a  certified  copy  of  said  deed 
being  hereto  attached,  made  a  part  hereof,  and 
marked  Exhibit  0. 


^sFor  other  ca«ei  see  game  topic  and  KEY-NUMBER  in  all  Key-Numbered  Dlgesta  and  Indexes  j 
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"It  is  further  agreed  that  said  Easter  Jackson 
filed  an  action  in  the  superior  court  of  Muslcogee 
county,  Okl.,  No.  311,  for  a  partition  of  said 
easterly  half  of  block  No.  265,  and  that  a  decree 

of  partition  was  entered  therein  on  the  

day  of  ,   1910,   setting  aside  to  the  said 

O.  F.  Parks  in  fee  simple  of  the  lot  in  contro- 
versy in  this  cause,  and  quieting  title  thereto 
against  Easter  Jackson,  Peter  H  Burlingame, 
Henry  Hatcher,  and  against  all  persons  whomso- 
ever claiming  by,  through,  or  under  them,  or 
either  of  theoL  It  is  further  agreed  that  there- 
after, to  wit,  another  suit  was  filed  in  said 
superior  court  of  Muskogee  county,  OkL,  by  one 
J.  L.  Hayner  against  H.  C.  Pouder  et  al..  No. 
688,  to  quiet  title  to  the  easterly  half  of  said 
block  No.  265,  and  that  the  said  city  of  Musko- 
gee waa  a  party  defendant  to  said  cause,  and 
that  title  to  the  lot  in  controversy  in  this  action 
was  therein  quieted  in  the  said  O.  E.  Parks, 
and  that  the  said  O.  F.  Parks  was  decreed  to 
be  the  owner  in  fee  simple  of  the  lot  in  con- 
troversy in  this  action.    «    •    • 

"It  is  agreed  that  upon  a  hearing  of  the  mo- 
tion filed  herein  to  vacate  and  set  aside  the 
judgment  heretofore  rendered  in  this  cause  the 
evidence  taken  upon  said  motion  may  be  broad 
and  full  enous'h  in  order  for  the  court  to  deter- 
mine the  question  as  to  whether  or  not  said  judg- 
ment so  rendered  shall  be  vacated  and  set 
aside,  and  the  defendants  permitted  to  appear 
and  defend,  and  sufficient  to  enable  the  court  to 
render  a  judement  herein  on  the  merits  to  plain- 
tilfs'  cause  of  action  in  case  the  court  may  hold 
that  said  defendants  are  entitled  to  have  said 
judgment  vacated  and  set  aside,  and  they  be 
permitted  to  defend,  and  the  court  upon  sucji 
evidence  may  enter  final  judgment." 

Upon  the  hearing  the  coort  vacated  the 
Jnd^ent  of  March  10th,  made  special  find- 
ings of  fact  and  conclusions  of  law,  and  ren- 
dered Judgment  for  defendants,  Quieting  ti- 
tle in  them.  There  are  many  assignments  of 
error,  all  of  whl<^  it  Is  not  deemed  neces- 
sary to  discuss. 

[11  Plaintiffs  submit  that  the  power  of 
the  court  to  vacate  the  Judgment  was  con- 
ferred and  its  exercise  controlled  by  sec- 
Uons  4760-4762,  4493,  and  4495,  Wilson's 
Stat  1903,  under  the  provisions  of  which 
they  contend  such  judgment  could  be  vacated 
only  In  a  proceeding  setting  forth  the  same  by 
verified  jietltlon  upon  which  summons  was 
issued  and  ser\'ed  upon  the  plaintiff,  or  by 
motion  for  new  trial  filed  within  three  days 
after  the  rendition  of  such  judgment.  The 
proceeding  complained  of  involves  the  inher- 
ent power  of  the  trial  court  over  its  Judg- 
ment rendered  daring  the  same  term  at 
which  the  motion  to  vacate  was  filed,  and, 
upon  continuance,  the  dlsiKtsnl  of  such  mo- 
tion at  a  subsequent  term.  The  questions 
presented  Iiave  been  determined  by  this  court 
adversely  to  the  contention  of  plaintiff. 

[2]  In  Philip  Carey  Co.  v.  Vickers,  38  Okl. 
648, 134  Pac.  861,  It  was  held  in  the  syllabus: 

"It  is  a  general  rule  of  law  that  all  the  judg- 
ments, decrees,  or  other  orders  of  the  court, 
however  conclusive  in  their  character,  are  under 
the  control  of  the  court  which  pronounces  them 
during  the  term  at  which  they  are  rendered 
or  entered  of  record,  and  may  then  be  set  aside, 
vacated,  or  modified  by  the  court." 

"A  motion  invoking  the  inherent  equitable 
power  of  the  superior  court  to  vacate  one  of  its 
own  judgments  was  filed  during  the  term  at 
which  such  judgment  was  rendered,  but  wns  not 
ruled  upon  until  the  succeeding  term,  when  it 
was   Sustained,    and   the   judgment    set   aside. 


Held,  that  the  discretionary  power  of  llie  court 
was  not  lost  by  the  continuance  of  the  motion 
to  the  next  term,  and,  when  snstained  at  that 
term,  the  action  of  the  court  in  the  premises 
was  the  same,  in  legal  effect,  as  if  the  ruling 
had  been  made  at  the  term  at  which  the  motion 
was  filed." 

In  the  opinion  It  was  said  by  Mr.  Chief 
Justice  Kane,  after  quoting  with  approval 
numerous  authorities: 

"None  of  the  grounds  to  vacate  set  out  in  the 
motion  in  the  foregoing  cases  were  iMsed  upon 
statutes,,  but  they  were,  aa  in  the  case  at  bar, 
direct  appeals  to  the  exercise  of  the  inherent 
equitable  discretionary  power  of  the  trial  court 
over  its  own  judgments  during  the  term  at  which 
they  were  rendered.    *    •    • 

"Having  reached  the  conclusion  that  the  trial 
court  has  the  inherent  equitable  power  to  va- 
cate its  own  judgments  during  the  term  at 
which  they  were  rendered  for  reaspns  other  tlian 
those  stated  in  the  statute  as  grounds  for  a  new 
trial,  and  that,  if  such  power  £■  properly  inv<Aed 
during  said  term,  the  court  may  act  upon  the 
motion  at  a  subsequent  term,  it  follows  that^ 
unless  it  clearly  appears  that  the  court  below 
abused  its  discretion,  its  action  in  relation  to 
the  motion  herein  will  not  be  disturbed  on  ap- 
peal. Poff  V.  Lockridge,  22  OkL  462,  68  Pac. 
427." 

See,  also,  Tood  et  aL  v.  Orr,  146  Pac.  S83. 

It  Is  apparent  that  defendants  did  not 
have  their  day  in  court  In  the  proceed- 
ing in  which  the  original  Judgment  was  ren- 
dered ;  and  from  an  examination  of  the  evi- 
dence it  is  not  shown  that  the  court  below 
abused  its  discretion  in  sustaining  the  motion 
to  vacate  the  same. 
[3]  In  their  brief  counsd  for  plaintiff  state: 
"We  admit  there  was  some  evidence  sustain- 
ing the  defendants'  contention  as  to  its  purchase 
of  a  lot  from  Easter  Jackson  and  his  poeaesaioa 
of  the  improvements.  We  contend,  however, 
that  this  cdaim  of  title  was  adjudicated  against 
them  in  the  case  of  City  of  Muskogee  v.  Easter 
Jackson  and  the  defendants  in  this  aedon." 

The  pleadings  and  Judgment  in  that  case 
were  introduced  in  evidence.  From  them  it 
appeared  that  the  city  of  Muskogee,  prior  to 
statehood,  brought  an  action  of  ejectment 
in  the  United  States  Conrt  for  the  Western 
District  of  the  Indian  Territory  against 
Easter  Jackson,  Tom  Jaduon,  her  husband, 
Wiley  Haynes  (defendant  herein),  and  John 
Moore,  as  defendants,  all  of  whom  were  duly 
served  with  summcMu;  that  Blaster  Jackson 
was  the  owner  and  In  the  lawful,  exdnslve, 
open,  and  notorious  possession  of  the  proper- 
ty described  In  the  complaint  as  a  home,  and 
prayed  that  she  be  adjudged  the  owner  there- 
of and  her  title  thereto  quieted.  Wiley 
Haynes  made  default  There  was  Judgment 
In  favor  of  Easter  Jackson,  tbe  pertinent 
parts  of  which  are: 

"It  is  therefore  by  the  court  considered,  order- 
ed, and  decreed  that  the  said  defendant  Easter 
Jackson  does  not,  and  did  not  at  the  time  of  the 
commencement  of  this  action,  unlawfully  with- 
hold the  possession  of,  and  is  not  and  was  not 
in  the  unlawful  possession  of  the  lands  described 
as  all  that  part  of  block  266  of  the  city  of  Mus- 
kogee, in  said  county,  which  lies  eastward  of 
the  fence  which  runs  northward  and  soulliward 
through  said  block  numbered  265,  and  now  and 
heretofore  occupied  by  the  said  defendant  Easter 
Jackson  containing  about  four  acres  of  land, 
more  or  less;  that  the  defendant  Easter  Jack- 
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son  does  not  and  haa  not  unlawfully  occupied 
or  detained  from  the  plaintiff  any  part  of  the 
land  sued  for  by  plaintiff  herein." 

In  the  Instant  cause  the  court  found: 

"The  court  further  finds  that  in  the  said  ac- 
tion wherein  the  city  of  Mnskogee  was  plaintiff 
the  said  Wiley  Hayncs  did  not  file  an  answer, 
but  made  default,  and  that  there  was  at  said 
time  no  issues  joined  or  made  between  Blaster 
Jackson  and  the  said  Wiley  Haynes,  and  none 
of  the  rights  of  the  said  parties  were  heard  or 
determined,  but  that  both  of  the  said  parties 
united  in  fighting  the  claim  of  the  city  on  the 
answer  of  tbe  said  Baster  Jackson,  and  no 
cross-complaint  filed  by  said  faster  Jacksor 
against  the  defendant  Wiley  Haynea." 

It  is  clear  from  the  evidence  that,  when 
said  suit  was  brought  In  the  United  States 
court,  and  also  when  Judgment  was  rendered 
therein  in  the  state  court,  defendants  herein 
were  in  the  possession  of  that  portion  of  the 
land  there  involved  which  is  in  controversy 
here,  claiming  equitable  title  thereto  under 
contract  with  Easter  Jackson;  and,  while 
their  Interest  in  said  property  was  aa  distinct 
and  separate  then  aa  now,  their  rights  involv- 
ed in  that  action  were  not  antagonistic  to,  but 
dependent  upon,  hers.  Under  the  pleadings 
in  that  case  no  question  as  to  the  right  or 
title  of  these  defendants  to  premises  Involved 
in  the  Instant  case,  as  between  them  and 
Easter  Jackson,  arose  or  was  sought  to  be 
litigated ;  nor  could  the  same  have  been  prop- 
erly determined  up<Mi  the  Issues  formed 
therein.  It  is  not  shown  by  extrinsic  evi- 
dence that  such  question  was  considered; 
and  the  Judgment  itself  repels  any  infer- 
ence of  an  adjudication  of  the  equitable 
title  of  the  defendants  here  asserted.  The 
trial  court  was  correct  In  holding  that  de- 
fendants were  not  concluded  by  such  Judg- 
ment upon  the  question  of  ,th^r  right  and 
title  to  the  premises  involved  in  this  action. 

In  Keagy  v.  Wellington  Nat.  Bank,  12  Okl. 
33,  69  Pac:  811,  It  was  held,  in  the  syllabus: 

"Where  two  persons  are  sned  as  codefendasts 
and  answer  separately,  and  not  by  way  of  cross- 
petition,  or  make  default,  the  judgment  of  tbe 
court  adjudicating  the  rights  of  the  plaintiff  as 
against  such  defendants  will  not  be  res  judicata 
as  to  any  of  the  merely  relative  rights  as  be- 
tween the  defendants  themselves." 

From  an  examination  of  the  record  we 
are  of  opinion  that  there  is  presented  no  er- 
ror prejudicial  to  the  rights  of  plaintiffs  re- 
quiring a  reversal  of  the  Judgment,  but  upon 
the  whole  that  sabstantial  Justice  has  been 
done  thereby. 

PER  CURIAM.    Adopted  in  whol& 


SHARP  T.  CITY  OF  GUTHRIE  et  aL 

(No.  6213.) 

(Sapreme  Court  of  Oklahoma.    Oct.  12,  1916.) 

(Bpnalnu  by  the  Court.) 

X  PuBiic  tiANDS  iS=»114— Pateniv-Constbuc- 
tion— Title. 

An  absolute  alienable  title  was  acquired  by 
the  city  of  Guthrie  under  a  patent  purporting  to 


convey  to  said  city  lands  which  had  been  pur- 
chased pursuant  to  Act  May  2,  1890,  c  182,  26 
Stat.  81,  and  other  acts  of  Congress  relating 
thereto,  anthorizing  the  entry  of  said  lands  at 
the  minimum  price,  "for  parks,  schools  and  oth- 
er public  purposes,"  and  providing,  "that  pat- 
ents for  such  reservations  to  be  maintained  for 
such  purposes,"  should  be  issued  to  tbe  towns, 
respectively,  when  organized  as  municipalities. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent.  Dig.  ||  314-322 ;   Dec  Dig.  <3=»114.] 

2.  PuBuc  Lards  «=>114,  116  —  Patents  — 

CONBTBUCnON— EXTBINSIO   BVIOBROB— CON- 

CLt;SIVENESS. 

Where  the  officers  of  the  government,  acting 
within  the  lawful  scope  of  their  authority,  have 
issued  a  patent  In  due  form  of  law  which  on  its 
face  is  sufficient  to  convey  title  to  the  land  de- 
scribed therein,  such  jpateut  is  conclusive  upon 
the  courts,  except  in  direct  proceedings,  and  the 
recitals  thereof  are  conclusive  as  to  the  estate 
conveyed,  and  other  evidence  cannot  be  received 
to  aid  in  the  construction  thereof. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent  Dig.  ji  314-322,  323,  32!^-328;  Dec.  Dig. 
<S=114,  iiej 

3.  Municipal  OonpORATioNS  «=»225  — Lands 
Subject  to  Tbctst  —  Salb  —  LdSOiSLATiVB 

POWBB. 

It  is  within  the  power  of  the  Legislature  to 
relieve  a  city  from  a  trust  in  lands  held  for 
public  purposes  and  to  anthorize  a  sale  free 
therefrom  when  the  title  in  fee  is  In  the  city. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations.  Cent  Dig.  |{  62&-641,  043;  Dec. 
Dig.  iS='225.] 

4.  Municipal  Cobpobations  €=>225— Public 
Park— PowEB  to  Sell— Chabteb. 

The  charter  of  the  city  of  Guthrie,  prepared 
and  adopted  pursuant  to  article  18  or  the  Con- 
stitution, and  tbe  act  of  March  22,  1908  (Laws 
1907-08,  c.  12),  vest  in  said  city,  under  section 
8,  power  to  sell  a  public  park,  tbe  fee-simple  title 
of  which,  without  limitation,  is  In  the  city. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  H  626-^1.  643 ;  Deo. 
Dig.  «=>225.] 

fAdditionai  Byllalui  by  Editorial  BtalfJ 

6.  Municipal  Cobpobations  ®=»225— Public 

Pabk— Salb— '  'Conbidbration." 

A  city  vested  with  power  to  sell  a  public 
park  may  sell  same  to  any  grantee  it  may  cliooae, 
on  a  good  and  sufficient  "consideration,"  as  de- 
fined in  Rev.  Laws  1910,  {  926. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  ${  626-841,  643 ;  Dec. 
Dig.  <^;»225. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Consideration.] 

Turner,  J.,  dissenting. 

E^ror  from  District  Court,  Logan  County; 
A.  H.  Huston,  Judge. 

On  rehearing.  Affirmed.  Former  opinion 
(145  Pac.  764)  withdrawn. 

Hepburn  &  Chappell  and  Devereux  &  Hlld- 
reth,  all  of  Guthrie,  for  plaintiff  In  error. 
Dale  te  Blerer  and  Tibbetts  &  Green,  all  of 
Guthrie^  for  defendants  In  error. 

HARDY,  J.  II,  2]  The  first  question  to  be 
determined  Is  whether  the  lands  involved  are 
Impressed  with  a  trust  for  park  purposes  so 
as  to  prevent  conveyance  by  the  defendant 
city,  as  was  attempted  to  be  done.    The  de- 
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termination  of  this  qnestlon  involves  a  con- 
-slderatlon  of  the  various  acts  of  Congress 
under  which  the  lands  were  acquired  by  the 
dty  of  Guthrie.  By  section  13,  Act  March 
2, 1889,  c.  412,  25  Stat  1005,  the  Secretary  of 
the  Interior  was  authorized  to  permit  entry 
of  public  lands  in  Oklahoma  Territory  for 
town-site  purposes  under  sections  2387,  2388, 
Rev.  St  U.  S. ; »  no  entry  to  embrace  more 
than  one-half  section  of  land.  Section  2387, 
referred  to,  provided  that  where  lands  may 
be  settled  upon  and  occupied  as  town  site, 
same  may  be  entered  for  town-site  purposes 
at  the  minimum  price.  In  trust  for  the  use 
and  benefit  of  the  occupants  thereof;  and 
section  2388  provides  that  a  declaratory 
statement  of  the  purpose  of  the  Inhabitants 
to  enter  the  lands  as  a  town  site  should  be 
filed  with  the  register  of  the  proper  land 
office.  The  minimum  price  at  which  lands 
were  authorized  to  be  entered  under  these 
sections  was  $1.25  per  acre.  On  May  2, 1890, 
Congress  passed  the  Organic  Act  for  Okla- 
homa Territory  (26  Stat  81),  under  section 
22  of  which  it  was- provided  that  reserva- 
tions may  be  made  for  parks,  schools  and 
other  public  purposes,  and  that  patents  for 
such  reservations  to  be  maintained  for  such 
purposes  should  be  Issued  to  the  towns,  re- 
spectively, when  organized  as  municipalities. 
By  Act  May  14,  1890,  c.  207,  26  Stat  109 
(U.  S.  Comp.  St  1913,  i  5029)  provision  was 
made  for  the  appointment  of  three  trustees, 
with  authority  to  enter  town  sites  for  the 
use  and  beneflC  of  the  occupants  thereof,  and 
for  assessment  upon  the  lots  of  a  sum  suffi- 
cient to  pay  for  the  lands  reserved  in  such 
town  Bites,  cost  of  surveying  the  lands,  com- 
pensation of  trustees,  and  other  necessary 
expenses.  Pursuant  to  the  provisions  of  this 
.statute,  trustees  were  appointed,  and  a  plat 
filed  by  them  in  the  proper  land  office  De- 
cember 16,  1891,  entering  the  land  Involved, 
together  with  other  lands,  as  town  site  for 
the  proposed  town  of  Capitol  Hill,  which  plat 
was  later  filed  with  the  register  of  deeds  of 
Logan  county.  On  July  81,  1894,  these  trus- 
tees executed  a  deed  to  the  city  of  Guthrie 
purporting  to  convey  the  lauds  In  controver- 
sy, in  which  It  was  recited  that  the  cost  in- 
curred in  connection  therewith,  amounting 
to  $46,  had  been  paid,  and,  further,  that  said 
city  was — 

'"to  have  and  to  hold,  and  maintain,  the  same 
for  the  sole  and  separate  use  and  benefit  and 
purpose  of  a  public  park  for  public  uses  and  none 
other." 

It  having  been  discovered  that  this  deed 
was  ineffectual  to  convey  title  to  the  mu- 
nicipality, same  was  recalled  and  canceled, 
and  on  April  3,  1913,  patent  was  executed 
by  the  President,  conveying  said  lands  to  the 
municipality.  This  was  by  reason  of  the 
fact  that,  under  the  act  of  May  14,  1890,  the 
trustees  were  not  authorized  to  convey  the 
lands  in  question.  City  of  Perry,  22  Land 
Dec  Dept  Int  367.    The  patent  of  April  3, 

>  U.  S.  Comp.  St.  1913,  {{  4791,  4792. 


1913,  purports  to  hare  been  issued  pursuant 
to  the  provisions  of  section  22,  Act  May  2, 
1890,  supra,  and  the  conveying  clause  is  as 
follows: 

"NowLjtnow  ye  that  there  is  therefore  granted 
by  the  United  States  unto  the  city  of  Guthrie, 
the  tracts  of  land  above  described,  to  have  and 
to  hold  said  tracts  of  land  with  the  appurtenanc- 
es thereof  unto  the  said  city  of  Guthrie,  and  to 
its  successors  forever." 

It  will  be  noticed  that  fb«  patent  simply 
makes  reference  to  section  22  of  the  act  of 
May  2,  1890,  and  that  there  is  no  trust  im- 
posed or  condition  coupled  with  the  terms  of 
conveyance  In  the  patent 

Plaintiff  in  error  contends  that  the  lands 
are  impressed  with  a  trnst  for  parte  par- 
poses,  while  defendant  In  error  says  this  is 
not  so,  but  on  the  contrary,  the  dty  took  a 
fee-simple  title,  free  from  any  trust  or  ccmi- 
dltion,  and  with  the  power  of  alienation. 

The  facts  in  this  case  are  very  edmllar  to 
the  case  of  Morgan  v.  Rogers  et  al.,  79  Fed. 
577,  26  C.  a  A.  97,  in  which  case  the  city 
of  Denver,  by  Act  May  21,  1872,  c.  187,  17 
Stat  140,  was  authorized  to  purchase  certain 
lands  in  Colorado  for  cemetery  purposes,  to 
be  entered  by  the  mayor  of  said  city  at  the 
minimum  price.  Hie  act  was  entitled,  "An 
act  to  enable  the  dty  of  Denver  to  purdiase 
certain  lands  in  Colorado  for  cemetery  par- 
poses,"  and  provided: 

"That  the  mayor  of  the  city  of  Denver,  in 
Colorado  Territory,  be,  and  he  is  hereby  au- 
thorized to  enter  through  the  propw  land  office, 
at  the  minimum  price  per  acre,  the  following 
lands  belonging  to  the  United  States  [describing 
them],  being  160  acres  of  land,  lying  adjacent 
to  said  dty  of  Denver,  to  be  held  and  used  for  a 
burial  place  for  said  city  and  vicinity." 

The  lands  were  entered  and  paid  for^  and 
(Xi  November  16,  1873,  patent  was  duly  Is- 
sued, conveying  to  Joseph  £<.  Bates,  mayor 
of  the  city  of  Denver,  and  to  his  suooessors 
and  assigns  forever,  the  lands  described.  In- 
cluding the  lands  aforesaid.  In  trust  for  the 
dty  of  Denver.  The  patent  contained  no 
reference  to  the  use  to  which  the  land  was 
to  be  put  On  January  25,  1890  (26  Stat  2. 
c.  8),  Congress  passed  an  act  which  referred 
to  the  previous  act  of  May  21,  1872,  and  (xtn- 
firmed  the  patent  theretofore  Issued,  and 
further  provided: 

"That  the  •  •  ♦  dty  of  Denver  be,  and  it 
is  hereby,  authorised  to  vacate  the  use  of  said 
land,  or  any  part  thereof,  as  a  cemetery,  and  to 
appropriate  and  use  the  same  •  •  •  for  a 
public  park  or  grounds,"  and  to  no  other  pur- 
pose. 

The  lands  involved  therein  had  been  con- 
veyed to  the  Roman  Catholic  Bishop  of  the 
Diocese  of  Denver,  and  on  April  25,  1887,  a 
portion  thereof  had  been  conveyed  to  the  I 
defendant  Morgan,  who  had  entered  thereon 
and  platted  same  as  an  addition  to  the  dty 
of  Denver.  Ejectment  was  brought  by  tba  ' 
mayor  of  the  city  against  the  defendant,  and 


on  demurrer  to  the  petition  the  trial  conrt 
overruled  the  deihnrrer  and  rendered  Jadg- 
ment  in  favor  of  plaintUCs,  and  u»in  error 
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to  tbe  Circuit  Oonrt  of  Appeals,  tMs  Judg- 
ment waa  reversed,  and  In  tbe  opinion  the 
court  said : 

"(1)  The  act  of  Congress  of  May  21,  1872, 
to  enable  the  city  of  Denver  to  purchase  certain 
land  in  Colorado  for  cemetery  purposes,  and  au- 
thoriiing  the  mayor  of  the  city  of  Denver  to  en- 
ter the  designated  160  acres  at  the  land  office  at 
the  minimum  price,  to  be  held  and  used  as  a 
burial  place  by  said  dtr  and  vicinity,  did  not  op- 
erate to  annex  any  condition  to  the  grant  so  au- 
thorized. Conditions  subsequent  are  not  favored, 
and  the  terms  used  must  clearly  show  that  it 
was  intended  that  the  giant  shoifld  be  on  condi- 
tion, or  they  will  not  be  construed  to  have  that 
effect.  In  this  case,  although  the  use  to  which  it 
was  expected  the  land  would  be  put  is  mentioned, 
it  is  rather  as  an  explanation  of  the  reason  for 
permitting  such  an  unusual  entry  of  the  land 
by  a  municipal  corporation  than  for  any  other 
purpose.  There  are  no  words  restricting  the  use 
to  that  mentioned,  nor  providing  for  forfeiture  in 
case  the  land  is  pat  to  othtx  use.  (2)  The  pat- 
ent by  which  the  title  to  this  land  was  conveyed 
conveys  the  land  absolutely,  in  fee,  and  without 
any  mention  of  any  use  whatever." 

This  case  was  appealed  to  the  Snpreme 
Court  of  the  United  States,  and  In  Wright  v. 
Morgan,  191  U.  S.  55,  24  Sup.  Ct  6,  48  L.  BJd. 
89,  the  Judgment  of  the  Circuit  Court  of  Ap- 
peals was  aSinned.  In  the  opinion  it  is 
said: 

"The  act  of  Congress  approved  May  21,  1872 
(17  Stat.  40,  c.  18)  was  entitled  'An  act  to 
oiable  the  city  of  Denver  to  purchase  certain 
lands  in  Colorado  for  a  cemetery,'  and  it  author- 
ized the  mayor  of  the  city  to  enter,  at  the  mini- 
mum price,  certain  lands,  including  the  land  In 
question,  'to  be  held  and  tised  for  a  burial  place 
for  said  city  and  vicinity.'  The  price  was  paid 
and  a  patent  was  issued  purporting  to  convey  to 
tbe  'mayor  in  trust  for  said  city  and  to  his  suc- 
cessors' tbe  said  land,  not  referring  to  the  above 
act  otherwise  than  by  the  words  'in  conformity 
with  tbe  several  acts  of  Congress  in  such  cases 
made  and  provided.'  This  patent  was  confirmed 
b;  an  act  of  Oongress  approved  January  25, 
1890  (28  Stat.  L.  2,  c.  3),  and  the  city  of  Denver 
was  authorized  to  'vacate  the  use  of  the  said 
land,  or  any  portion  thereof,  as  a  cemetery,  and 
to  appropriate  and  use  of  same  or  any  port 
thereof  for  a  public  park  or  grounds.'  " 

And,  after  reviewing  the  facts,  the  opin- 
ion continues: 

"If  the  legal  title  was  in  the  dty,  it  was  an 
absolute  title.  In  view  of  the  extreme  unwilling- 
ness of  courts  to  admit  the  existence  of  a  com- 
mon-law condition,  even  when  the  word  'condi- 
tion' is  used,  it  needs  no  argument  to  show  that 
ttiere  was  no  condition  or  limitation  here.  Stu- 
art V.  Easton,  170  U.  S.  383,  18  Sup.  Ct  650, 
42  L.  Ed.  1078.  little  more  needs  to  be  said  to 
sfaow  that  the  act  of  Congress  did  not  make  tbe 
land  inalienable  at  common  law.  We  need  not 
consider  whether  the  act  could  have  that  effect 
upon  land  witUn  the  state,  when  the  conveyance 
was  absolute  and  was  made  to  a  citizen  or  instru- 
mentality of  the  state.  We  express  no  opinion 
upoD  tbe  point.  It  is  enough  that  it  did  not  pur- 
port so  to  restrict  the  ordinary  incidents  of  title. 
We  should  require  the  clearest  expression  of 
such  an  unusual  restriction  before  we  should  ad- 
mit tiiat  It  was  imposed,  especially  in  an  ordi- 
nary sale  for  cash.  Here  the  act  probably  meant 
no  more  than  to  explain  tbe  motive  for  a  sale  at 
tbe  minimum  price.  Mahoning  County  v.  Young, 
8  C.  C.  A.  27,  59  Fed.  96.  The  ratified  patent 
said  nothing  of  any  restriction,  or  even  any 
trnat,  beyond  the  one  executed  in  the  statute." 

In  the  case  at  bar  the  patent  of  April  8, 
1913,  Bimidy  makes  reference  to  section  22 


of  the  act  of  May  2, 1890,  and  conveys  the  ti- 
tle in  fee,  without  any  restriction  or  condi- 
tion attached  thereta  It  seems  reasonable 
to  say,  as  was  said  by  the  Circuit  Court  of 
Appeals  and  by  the  Supreme  Court,  in  the 
case  Just  referred  to,  that  the  language  in 
tbe  act,  "that  reservations  may  be  made  for 
parks  and  other  public  purposes,"  probably 
meant  no  more  than  to  explain  the  motive 
for  a  sale  under  the  circumstances,  at  tbe 
minimum  price,  which  was  paid  for  the  land. 
Newbold  V.  Glenn,  67  Md.  490,  10  Ati.  242; 
Stuart  y.  Easton,  supra ;  Wright  v.  Miorgan, 
supra;  Mahoning  County  v.  Toung,  supra. 
This  appears  to  be  an  ordlnaty  sale  for  cash, 
and  Is  a  conveyance  of  the  title  with  no  re- 
strictions upon  its  use,  nor  right  of  re-entry 
for  condition  broken;  and,  in  view  of  tbe 
strong  disinclination  of  the  courts  to  annex 
conditions  or  restrictions  in  the  absence  of  a 
clear  expression  of  such  latent  upon  the  part 
of  Congress,  It  would  seem  to  be  tbe  duty 
of  the  court-  to  hold  that  no  such  condition  or 
restriction  was  Intended.  Stuart  v.  Easton, 
supra;  Newbold  v.  Glenn,  supra;  Wright  v. 
Morgan,  supra;  Fordyce  v.  Woman's  Chris- 
tian National  Library  Aas'n,  79  Ark.  550,  96 
S.  W.  156,  7  I*  B.  A.  (N.  S.)  485;  2  Devlin 
on  Deeds,  {971;  8  R.  a  L.  IS  178, 174. 

In  Owen  et  al.  v.  City  of  Tulsa  et  al.,  27 
OkL  264,  111  Pac.  820,  plaintiffs  brought  ac- 
tion to  enjoin  a  sale  by  the  city  of  Tulsa  of 
certain  lands  which  had  been  purchased  by 
the  dty  for  park  purposes.  Tbe  dty,  pursu- 
ant to  a  vote  of  the  electors  had  Issued  bonds 
for  the  purpose  of  purchasing  the  park,  and 
had  acquired  .the  premises  Involved,  and 
thereafter  laid  out  said  lands  as  a  perk,  and 
improved  the  same  at  the  pubUc  expense,  for 
use  as  a  park.  The  injunction  was  denied, 
for  the  reason  that  the  city  charter  provided 
that  the  dty  might  take,  hold,  and  purchase 
lands  as  may  be  needed  for  corporate  pur- 
poses, and  might  sell  any  real  estate  owned 
by  it 

The  case  of  Seattle  Land  &  Imp.  Co.  v. 
City  of  Seattle,  37  Wash.  274,  79  Paa  780, 
is  an  Interesting  case  upon  this  subject.  Ap- 
pellants there  brought  an  action  to  enjoin 
the  dty  from  diverting  the  use  of  certain 
lands  to  another  purpose  than  that  for  which 
it  is  claimed  the  lands  were  acquired  by  the 
city.  The  dty  under  an  ordinance  had  con- 
demned the  lands  through  proi)er  proceed- 
ings, for  certain  purposes,  and  for  use  as 
a  public  park.  Instead  of  using  tbe  prem- 
ises for  a  ];>ark,  the  dty  authorities  decided 
to  erect  an  "In-town  terminal  substation" 
in  connection  with  the  dty's  lighting  plant 
The  injunction  was  denied,  *and  the  court 
isald: 

"It  is  doubtiess  the  law  that,  where  a  person 
dedicates  or  donates  to  a  city  a  tract  of  land, 
with  a  restriction  upon  its  use — as,  for  instance, 
where  it  is  so  dedicated  or  donated  solely  for  a 
.park  or  a  public  street— the  city  cannot  lawfully 
divert  the  use  of  such  property  to  uses  and  pur- 
poses inconsistent  with  the  purpose  of  such, 
grant;   and,  in  cases  where  a  city  has  acquired  I  ^ 
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propert7  tor  the  parpose  of  a  public  park,  and 
the  payment  thereof  is  made  by  means  of  special 
aaaesBments  levied  upon  neighboring  property 
specially  benefited  by  reason  of  the  acquiring  and 
using  01  said  property  for  such  purposes,  that  the 
owuers  of  said  property  thus  specially  assessed 
may,  in  a  proper  case,  prevent  such  property 
from  being  used  in  a  manner  that  would  destroy 
its  nse  and  enjoyment  for  the  purposes  for  which 
it  was  acquired.  But  where  property  is  taken 
and  paid  for  from  the  general  fund,  with  the  in- 
tention of  using  it  for  a  certain  purpose  specified 
in  the  ordinance  authorizing  the  taking,  aa  was 
done  in  this  case,  the  city  doubtless  has  the  au- 
thority to  change  said  contemplated  use  to  an- 
other and  entirely  different  use  whensoever  the 
needs  and  requirements  of  the  city  suggest." 

And  after  reTiewing  the  authorities  upon 
this  question,  the  court  continues: 

"An  examination  of  the  authorities  cited  by 
the  respective  parties  hereto,  and  such  others  as 
we  have  been  able  to  examine,  shows  that  a  clear 
distinction  is  observed  between  those  cases  where 
the  fee  of  the  property  is  acquired  (by  purchase, 
condemnation,  _  or  otherwise)  and  those  cases 
wherein  the  city  obtains  merely  an  easement; 
also  between  cases  where  the  full  purchase 
price  is  paid  by  the  city  from  its-  general  fund, 
and  those  cases  where  the  property  is  dedicated 
or  donated  for  some  specific  public  use,  or  con- 
veyed with  some  restriction,  or  where  payment  u 
provided  by  assessment  upon  neighboring  prop- 
erty specially  benefited  by  the  contemplated  use. 
In  the  case  at  bar  the  city  acquired  the  full  and 
complete  legal  title  in  fee  to  this  property,  with- 
out restriction  of  any  kind,  and  paid,  so  far  as 
the  record  shows,  the  full  value  therefor  from 
the  general  fund.  It  was  not  a  dedication  or  do- 
nation or  a  conveyance  to  the  city  with  any  lim- 
itations or  restrictions.  The  city  having  thus 
acquired  the  property  and,  in  its  wisdom,  decided 
thereafter  that  the  contemplated  use  should  be 
changed,  and  that  its  welfare  and  necessities  re- 
quired a  use  for  economic  purposes,  we  are  un- 
able to  find  any  authority  authorizing  the  appel- 
lant to  interfere  with  the  respondents'  actions  in 
this  direction.  Brooklyn  Park  Com'rs  v.  Arm- 
strong, 45  N.  Y.  234,  6  Am.  Rep.  70;  Curran  v. 
Louisville,  83  Ey.  62a" 

To  the  effect  that,  where  lands  are  donated 
or  dedicated  to  the  public  with  restrictions 
upon  its  use,  as  for  streets  or  parks  or  oth- 
er public  purposes,  it  cannot  lawfully  be  di- 
verted to  other  uses  and  purposes  incon- 
sistent with  the  grant  are  the  following  cases 
cited  by  plaintiff  In  error:  Hoadley  v.  San 
Francisco,  124  U.  S.  639,  8  Sup.  Ct  659,  31  L. 
EM.  553;  City  of  Cincinnati  v.  White,  6 
Pet  431,  8  Li  Ed.  452 ;  New  Orleans  v.  Unit- 
ed States,  10  Pet  662,  9  L.  Ed.  573;  Perry 
Pub.  Lib.  Ass'n  et  al.  y.  Lobsltz  et  aL,  35 
Okl.  676,  130  Pac  919;  Elliott  on  Roads  & 
Streets,  91.  And  to  the  effect  that  the  gran- 
tor cannot  reroke  the  dedication  and  recover 
the  lands  after  the  dedication  has  been  ac- 
cepted and  the  property  Improved  with  mon- 
ey raised  by  taxation  in  reliance  upon  the 
dedication  .Is  the  holding  In  Davenport  t. 
Bufflngton,"97,  Fed.  234,  38  C.  a  A.  453,  46 
L.  R.  A.  377. 

In  the  Instant  case  there  was  not  a  dona- 
tion or  dedication  within  the  rule  of  any  of 
the  decisions  relied  upon.  There  was  no 
special  assessment  upon  adjoining  property 
to  pay  for  the  lands  in  controversy,  or  to 
improve  the  same,  and  the  title  In  fee  simple 
having  been  conveyed  to  the  city  for  value, 


without  restriction  or  condltioii,  tbere  was 
nothing  to  prevent  It  from  changing  the  con- 
templated use  thereof.  If  otherwise  properly 
authorized  by  law.  Wright  v.  Morgan,  su- 
pra; Morgan  v.  Rogers,  supra ;  Seattle  Land 
&  Imp.  Co.  T.  Seattle,  supra;  Owen  v.  Tulsa, 
supra. 

The  provision  In  the  patoit  Issued  by  the 
trustees  on  July  31,  1894,  cannot  operate  to 
Impress  a  trust  upon  the  lands,  nor  annex  a 
condition  to  the  grant,  for  the  reason  that 
same  was  recalled  and  canceled.  Being  void 
for  want  of  authority  to  execute  It,  it  coald 
have  no  binding  effect  Doolan  v.  Carr,  125 
U.  S.  618,  8  Sup.  Gt  1228,  31  U  Ed.  844; 
Oklahoma  City  v.  Hill  Bros.,  6  OkL  114,  60 
Pac.  242. 

The  Secretary  of  the  Interior  la  vested 
by  law  with  the  power  of  general  superrlslon 
in  matters  relating  to  the  sale  and  disposal 
of  public  lands,  and  in  matters  of  this  kind 
the  action  of  the  political  department  of  the 
Government,  when  exercised  within  the  law- 
ful scope  of  Its  authority,  Is  conclusive  upon 
the  courts,  except  in  a  direct  proceeding. 
Knight  V.  D.  &  Land  Ass'n,  142  U.  S.  161, 
12  Supt  Ct  258,  35  L.  Ed.  974;  Oagln  v. 
Powell,  128  U.  S.  691,  9  Sup.  Ct  203,  82  L. 
Ed.  566. 

Under  these  decisions  the  acti(Mi  of  ttae 
Secretary  of  the  Interior  tn  recalling  and 
canceling  the  first  patent  and  in  causing 
the  second  to  be  Issued  cannot  be  questioned 
in  this  proceeding.  The  first  patent  being 
void,  cannot  be  invoked  to  Import  conditions 
In  the  second  conveyance  not  contained 
therein,  and  his  action  In  Issuing  the  seccmd 
patent  Is  not  questioned.  There  Is  no  con- 
troversy as  to  the  principle  that  when  the  of- 
ficers of  the  government  have  issued  a  patent 
in  due  form  of  law,  which  on  Its  face  Is  suf- 
ficient to  c<mvey  the  title  to  the  land  describ- 
ed in  it  such  patent  Is  to  be  treated  as  val- 
id In  actions  of  law  (Doolan  v.  C&n,  su- 
pra; County  Commissioners  Blue  Earth 
County  V.  St  P.  &  8.  C  R..  Co.,  28  Minn.  503. 
11  N.  W.  73),  and  the  redtals  of  a  patent 
are  conclusive  as  to  the  estate  conveyed  by 
it  and  other  evidence  cannot  be  received  to 
aid  in  the  construction  thereof.  Stuart  v. 
£>aston,    supra. 

The  trust  to  be  effectuated  by  recalling 
and  canceling  the  luitent  issued  by  the  trus- 
tees and  the  issuance  of  the  second  patent 
was  to  effect  a  conveyance  of  the  government 
title  to  the  municipality,  and  not  to  Insure 
the  use  of  the  pr«H)erty  for  park  purposes. 
The  town  site  had  be^i  entered  by  the  trus- 
tees, In  trust  for  the  Individual  occupants 
and  the  municipality,  and  they  were  charg- 
ed with  the  duty  of  surveying,  platting,  and 
selling  the  lots  and  conveying  title  to  the 
individual  occupants,  but  were  not  authoris- 
ed by  law  to  convey  title  to  lands  reserved 
for  the  public  use,  as  were  the  premises  in 
controversy,  and  for  this  lack  of  authority 
on  tbelr  part  to  effectuate  the  trust  created 
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by  tbe  act,  tbat  ia,  tbe  conveyance  of  the 
government  title  to  the  mnniclpaUly,  the  pat- 
oit  undertake  to  be  executed  by  them  was 
recalled  and  canceled,  and  the  second  patent 
was  Issued  for  the  purpose  of  conveying  to 
the  municipality  the  government  title,  and 
when  this  was  done  tbe  trust  was  fully  ex- 
ecuted. 

Another  reason  why  the  action  of  the  trial 
court  should  not  be  reversed  is  that  if  by  the 
act  of  Congress,  May  2, 1890,  said  lands  were 
impressed  with  a  trust.  Congress  could  re- 
lieve the  city  of  the  obligation  to  bold  said 
lands  for  park  purposes,  and  the  city,  if  oth- 
erwise authorized  by  law,  could  alienate  said 
lands.  On  March  4,  1915  (Act  March  4, 
1915,  c.  190,  38  Stat  1219)  being  subsequent 
to  the  date  of  the  former  opinion  herein,  the 
President  approved  an  act  of  Oongress 
which  Is  as  follows: 

"An  act  quieting  title  to  a  certain  tract  of  land 
*    *    •    in  the  city  of  Guthrie,  Oklahoma. 

"Be  it  enacted  by  the  Senate  and  House  of 
Representatives  of  the  United  States  of  Amuica 
in  Congress  assembled, 

"That  for  the  purpose  of  removing  a  cloud 
from  the  title  to  that  certain  tract  of  land  locat- 
ed in  the  city  of  GuthriCj  state  of  Oklahoma,  and 
more  particularly  described  as  follows,  to  wit: 
.  A  tract  of  land  six  hundred  and  eighty  feet 
square,  containing  ten  and  sixty-two  one-hun- 
dredths  acrea,  located  within  that  part  of  the 
city  of  Guthrie,  logan  county,  Oklahoma,  for- 
merly known  as  Capitol  Hill,  and  bounded  aa 
follows:  On  the  north  by  Cleveland  avenue,  on 
the  east  by  Drexel  Boulevard,  on  the  south  by 
Harrison  avenue,  on  the  west  by  Capitol  Boule- 
vard, designated  and  known  on  the  official  plat 
as  Oai^taf  Park,  whatsoever  right,  title,  or  in- 
tereat  the  United  States  may  have  in  and  to  said 
tract  of  land  by  reason  of  escheat  or  otherwise, 
be,  and  the  same  is  hereby,  released  and  quit- 
claimed onto  said  city  of  Gnthrie." 

[3]  The  principle  that  It  Is  within  the  pow- 
er of  the  Legislature  to  relieve  a  city  from 
a  trust  in  lands  held  for  public  purposes 
where  the  fee  Is  In  the  city,  and  to  author- 
ize a  sale  free  therefrom,  la  established  in 
the  following  cases:  Clark  et  al.  v.  City  of 
Providence,  16  E.  I.  343,  15  Atl.  763,  1  L. 
R.  A.  725;  Kerlln  v.  Campbell,  15  Pa.  600; 
Brooklyn  Park  Com'rs  v,  Armstrong,  45  N. 
X.  234,  6  Am.  Bep.  70;  Seattle  Land  &  Imp. 
Co.  V.  Seattle,  37  Wash.  274,  79  Pac  780; 
City  of  Brooklyn  v.  Copeland,  106  N.  Y.  496, 
13  N.  El  461;  Jones  T.  Currle,  34  La.  Ann. 
1093 ;  2  Dillon,  Mun.  Corp.  (4th  Ed.)  651. 

Tbe  property  in  question  having  been  pur- 
chased and  paid  for,  and  patent  executed 
conveying  the  title  to  the  city  in  fee  simple 
without  condition  or  restriction,  and  the  pur- 
chase price  not  having  been  raised  by  virtue 
of  any  special  assessment  upon  abutting  prop- 
erty, and  plalntilTs  property  not  having 
been  burdened  or  incumbered  with  any  as- 
sessment for  the  improvement  thereof,  other 
than  that  imposed  generally  upon  the  proper- 
ty of  others  within  the  city,  the  right  of  tbe 
dty  to  sell  the  property  Is  established,  if  it 
bad  authority  under  its  charter  so  to  do.  It 
appears  that  the  city  of  Guthrie  had  adopted 


a  charter,  under  the  protteloiis  of  section 
3a,  art  18,  of  the  Constitution  (section  329, 
Wms.  Ann.  Const.)  by  section  8  of  which  it  Is 
provided: 

"The  board  of  commissioners  shall  have  power 
to  purchase  and  acquire  tmy  property,  real,  per- 
sonal or  mized,_  which  it  deems  to  the  best  in- 
terests of  the  city,  and  shall  have  power  to  sell 
and  dispose  of  any  property,  real,  personal  or 
mixed,  now  or  hereafter  owned  by  said  city. 
But  the  power  herein  granted  shall  at  all  times 
he  subject  to  the  following  limitation,  namely; 
where  the  value  of  the  property  sought  to  be 
purchased  or  sold  exceeds  the  sum  of  five  thou- 
sand dollars,  the  question  of  its  purchase  or  sale 
shall  first  be  submitted  to  the  electors  of  said 
city  at  an  election  called  for  that  purpose. 
«     ♦    •  '• 

In  pursuance  of  this  provision  an  election 
was  duly  held,  at  which  tbe  question  was 
submitted  to  the  electors  of  said  city  wheth- 
er said  property  should  be  sold,  and  on  tbe 
9th  day  of  May,  1913,  at  said  election  a 
majority  of  the  electors  voting  therein  voted 
to  authorize  the  sale  of  the  property  accord- 
ing to  the  proposition  then  submitted,  and 
on  the  16th  day  of  May,  1913,  the  deed  in 
question  was  executed  and  placed  In  escrow 
with  the  defendant  Guthrie  'Savings  Bank,  to 
be  delivered  when  the  defendant  university 
had  complied  with  the  conditions  of  the  es- 
crow agreement  pending  the  performance 
of  which  this  suit  was  instituted.  Tbe  ob- 
jecUon  made  Is  that  said  attempted  convey- 
ance is  in  violation  of  section  6,  art  2,  of 
the  ConaUtuUon  (section  13  Wms.  Ann. 
Const). 

These  conditions  then  existed:  (1)  Tbe 
United  States  had  conveyed  to  the  dly,  by 
grant  In  fee  simple  for  value,  titte  to  the 
premises  in  question,  and,  later,  to  remove 
any  doubt  as  to  the  Utie  conveyed,  had  pass- 
ed the  act  of  Mardi  4,  1915,  quitclaiming 
to  said  dty  "whatsoever  right,  title  or  Inter- 
est the  United  States  may  have  In  and  to 
said  tract  of  land,  by  reason  of  esdieat  or 
otherwise";  (2)  the  dty  of  Guthrie,  as  the 
trustee  (If  any  trust  existed),  for  the  inhabits 
ants  of  said  dty,  had  authorized  and  given 
its  consent  to  the  execution  of  said  convey- 
ance by  the  ordinance  and  proceedings  call- 
ing for  said  election;  (3)  the  Inhabitants  of 
said  dty,  who  were  the  benefldarles  of  the 
trust  (if  any),  had  also  given  their  consent 
to  said  conveyance,  as  evidenced  by  the  elec- 
tion held  on  the  9th  day  of  May,  1913 — and 
thus  we  see  that  the  grantor,  the  grantee, 
and  the  benefldarles  bad  all  consented  and 
agreed  to  the  conveyance.  Hie  plalnticr  In 
this  case  certainly  ought  not  to  be  heard, 
in  view  of  this  situation,  to  complain,  unless 
some  spedal  right  of  his  is  involved.  No 
special  assessment  was  made  upon  his  prop- 
erty for  the  purchase  or  maintenance  of  the 
premises,  and  the  only  Injury  complained  of 
is  that  tbe  value  of  his  property  in  the  neigh- 
borhood of  the  park  will  deteriorate,  and 
that  he  will  be  deprived  of  the  use  of  said 
premises  as  a  park.  This  is  not  sinfficient 
to  authorize  him  to   maintain  this  action,  j 
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Brooklyn  Park  Com'n  t.  Armstrong,  supra; 
Owen  T.  Tulsa,  supra. 

[4,  5]  This  then  brings  us  to  the  question 
whether  the  attempted  sale  is  in  Tlolatlon  of 
the  constttatlonal  provision  above  referred 
to,  or  whether  It  is  effective  to  pass  title 
when  the  conditions  of  the  escrow  agree- 
ment are  complied  with  and  the  deed  deliv- 
ered. Being  vested  with  the  power  of  sale 
as  seen,  the  city,  upon  good  and  sufficient 
consideration,  might  convey  the  proi>erty  to 
any  grantee  it  chose.  Section  926,  Rev.  Laws 
1910,  defines  "consideration"  to  be: 

"Any  benefit  conferred,  or  agreed  to  Im  confer- 
red upon  the  promisor,  by  any  other  person,  to 
which  the  promisor  is  not  lawfully  entitled  or 
any  prejudice  suffered  or  agreed  to  be  suffered 
by  such  person,  other  than  such  as  he  is  at  the 
time  of  consent  lawfully  bound  to  suffer,  as  an 
inducement  to  the  promisor,  is  a  good  considera- 
tion for  a  promise." 

Another  definition  of  "consideration"  is 
found  in  9  Cyc.  811,  as  follows: 

"It  may  be  laid  down,  as  a  general  role  In  ac- 
cordance with  the  definition  given  above,  that 
there  is  a  su£5cient  consideration  for  a  promise 
ii  there  is  any  benefit  to  the  promisor  or  any 
loss  or  detriment  to  the  promisee.  It  is  not  nec- 
essary that  a  benefit  should  accrue  to  the  person 
making  the  promise.  It  is  sufficient  that  some- 
thing of  value  flows  from  the  person  to  whom  It 
is  made,  or  that  he  suffers  some  prejudice  or  in- 
convenience, and  that  the  promise  is  an  induce- 
ment to  the  transaction ;  and  in  the  matter  of  a 
benefit,  a  mere  expectation  or  hope  of  a  con- 
tingent benefit  is  sufficient,  as,  for  example,  the 
expectation  of  advantage  or  profit  from  the  thing 
promised.  Indeed,  there  is  a  consideration  tf 
the  promisee,  in  return  for  the  promise,  does 
anything  lawfully  which  he  is  not  bound  to  do, 
or  refrains  from  doing  anything  which  he  has 
a  right  to  do,  whether  there  is  any  actual  loss  or 
detriment  to  liim  or  actual  benefit  to  the  prom- 
isor or  not." 

Another  good  definition  of  "considemtion" 
Is  found  in  6  R.  C.  L.  654,  {  67,  as  follows: 

"A  long  series  of  decisions  has  estabUshed 
the  rule  that  a  benefit  to  the  promisor,  or  a  det- 
riment to  the  promisee,  is  a  sufficient  considera- 
tion for  a  contract.  Stated  with  greater  elabora- 
tion, a  valuable  consideration,  in  the  sense  of  the 
law,  may  consist  ather  in  some  right,  interest, 
profit,  or  benefit  accruing  to  tike  one  party,  or 
some  forbearance,  detriment,  loss,  or  responsibil- 
ity, given,'  suffered,  or  undertaken  by  the  other. 
Of  course,  there  can  be  no  question  as  to  the 
sufficiency  of  the  consideration  where  there  la  a 
benefit  to  the  promisor,  as  weU  as  a  detriment  to 
the  promisee.    •    •    • " 

The  principle  stated  In  the  text  quoted  ia 
generally  sustained  by  the  authorities. 

Applying  these  rules,  then,  to  tlie  deed  In 
question,  we  find  that  the  city  conveyed  to 
the  defendant  university  the  property  In  ques- 
tlcm.  In  consideratipa  of  ^1,  and  other  valu- 
able considerations.  By  reference  to  the 
escrow  agreement  we  ascertain  that  the  de- 
fendant university  assumes  the  responsibili- 
ty of  maintaining  aitd  protecting  the  prop- 
erty and  of  keeping  same  insured  pending 
consuoomation  of  the  escrow  agreement,  and 
that  it  agreed  to  raise  a  permanent  endow- 
ment In  the  sum  of  $250,000,  cash  or  securi- 
ties, and  to  establish  and  maintain  a  uni- 


versity of  high  class  and  grade  In  the  dty 
of  Guthrie.  This  brings  the  contract  with- 
in the  rule,  above  stated,  as  to  consideration, 
for  it  will  not  be  gainsaid  that  the  mainte- 
nance of  a  high-class  institution  of  learning 
such  as  is  contemplated  by  the  agreement 
will  be  of  much  value  and  profit,  both  pres- 
ent and  prospective,  to  the  defendant  city, 
and  to  the  inhabitants  thereof;  and  the  obli- 
gations and  responsibilities  assumed  by  the 
defendant  university  are  sufficient  oonsidera- 
tio'n  to  uphold  the  conveyance. 

The  city  having  the  right  to  sell  the  prop- 
erty, and  the  consideration  being  adequate, 
it  would  make  no  difference  whether  the 
grantee  be  a  sectarian  institution  or  not,  for 
a  sale  upon  a  sufficient  consideration  would 
not  be  within  the  prohibition  of  section  6, 
art  2,  of  the  Constitution. 

The  proiMsitlon  that  the  defendants  In  er- 
ror were  estopped  by  Judgment  of  the  dis- 
trict court  of  Logan  county  In  State  ex  rel. 
HUl  T.  Barnes  et  aL,  and  in  Manhattan  Con- 
struction Co.  V.  Barnes,  Mayor,  22  OkL  101, 
97  Pac.  997,  to  question  the  tact  that  the 
lands  now  Involved  were  a  public  park  and 
the  improvements  placed  thereon  were  public 
utilities  at  the  time  of  the  litigation  in  those 
cases,  is  Immaterial,  in  view  of  the  conclu- 
sions which  we  have  reached.  The  issues  in 
these  cases  were  that  the  property  was  in 
fact  being  used  as  a  park,  ahd  that  the  ex- 
penditures authorized  by  the  Issuance  of 
bonds  therein  involved  were  for  poblic  utili- 
ties and  dty  improvements. 

Throughout  this  opinion  we  have  treated 
the  property  as  in  fact  a  park,  being  used 
as  such  at  the  time ;  and  therefore  the  ques- 
tion as  to  whether  the  defendants  in  error 
are  estopped  to  claim  said  premises  were  not 
used  as  a  park,  and  that  the  improvements 
thereon  were  for  public  utilities,  is  imma- 
terial 

For  the  reasons  given  the  former  opinion 
herein,  reported  in  145  Pac.  764,  is  with- 
drawn, and.  the  Judgment  appealed  from  la 
affirmed. 

KANE,  O.  J.,  and  BROWN,  J.,  concur. 
SHARP,  J.,  concurs  in  conclusion.  TUR- 
NER, J.,  dissents. 


OSAGB  MERCANTILE  CO.  et  aL  t.  HAR- 
RIS.   (No.  5494.) 
(Supreme  Court  of  Oklahoma.     Oct.  19,  1915. 
Rehearing  Denied  Nov.  2,  1015.) 

(Byllalu*  ly  the  Court.) 
1.  New  Tbial  «=>47  —  GaouNns  —  Ohai.  In- 

STBUCTIONB. 

After  this  cause  had  been  submitted  to  the 
jury,  and  during  the  time  of  their  deliberationB 
upon  the  evidence,  and  before  a  verdict  was 
found,  the  judge  of  the  trial  court  trying  said 
cause  was  called  into  the  jury  room,  and  in  the 
presence  of  said  jury  was  asked  for  further  and 
additional  instructions,  and,  without  giving  no- 
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tice  to  plaintiff  or  his  attorney,  or  either  of 
them,  and  in  their  absence,  did  then  and  there 
orally  instrnct  said  jury  in  said  canse,  and  said 
oral  instmctiong  were  not  preserved  in  any 
manner,  and  were  not  made  a  part  of  the  rec- 
ord in  the  case.  Held,  that  snch  action  of  the 
trial  court  entitled  plaintiff,  under  section  5033, 
Rev.  Laws  1910,  to  a  new  trial,  and  such  trial 
judge  did  not  err  in  granting  a  new  trial  in 
this  case. 

[Ed.  Note.— Por  other  cases,  see  New  Trial, 
Cent.  Dig.  H  8&-05;    Dec.  Dig.  <&=»47.] 

2.  Appeai,  ash  Ebbob  $=9977  —  Oboitnd  tob 

BEVEBaAIr-OBANTINO     NEW     IVIAl.. 

An  order  of  a  trial  conrt,  granting  a  new 
trial,  will  not  be  reversed,  nnless  it  can  be  seen 
that  the  trial  conrt  erred  with  respect  to  some 
pure,  fdrnple,  and  unmixed  question  of  law,  and 
such  error  has  resulted  In  injury. 

[Kd.  Note.— For  other  coses,  see  Appeal  and 
Error,  Cent  Dig.  |g  3860-3S6S;  Dec.  Dig.  <33» 
977.] 

Coinmlaalonera'  Opinion,  Dlvlalon  No.  1. 
Error  from  County  Court,  Osage  County; 
Chas.  E.  King,  Judge. 

Action  between  the  Osage  Meicantlle  Com- 
pany and  another  and  G.  U.  Harris.  From 
the  judgment,  the  parties  first  mentioned 
bring  error.    Affirmed. 

Horaley,  Peters  &  Walton,  of  Pawhnska, 
for  plaintiffs  In  error.  Oray  &  MlUer  and 
Elmer  J.  Black,  all  of  Pawhuska,  for  defend- 
ant In  erioz. 

COIJilBR,  C.  This  Is  an  action  to  recover 
damages  for  the  conveiaion  of  property  by 
Its  sale  under  execution;  the  property  sold 
being  claimed  as  exempt  from  sale  under  ex- 
ecution to  tbe  defendant  in  error.  The  case 
was  tried  to  a  jury,  and  resulted  in  a  verdict 
in  favor  of  plaintiffs  In  error.  Motion  was 
made  for  a  new  trial,  which  was  granted, 
to  which  the  plalntlffB  In  error  duly  except- 
ed. This  appeal  Is  prosecuted  to  reverse 
said  order  granting  a  new  trial. 

[1]  There  are  several  errors  assigned,  but 
we  hold  that  the  only  error  we  should  con- 
sider Is  whether  or  not  the  trial  court  erred 
In  granting  a  new  trlaL  In  support  of  the 
motion  for  new  trial,  plaintiff  below  filed  an 
affidavit,  against  which  no  counter  affidavit 
was  filed,  which,  among  other  things,  sets  up: 

"On  information  and  belief,  afiiant  says  that 
after  the  above-entitled  cause  had  been  submit- 
ted to  the  jury,  and  during  the  time  of  their 
deliberation  upon  the  evidence,  and  before  a 
verdict  was  found,  Hon.  Chaa.  E.  King,  the 
judge  of  said  court,  was  called  Into  the  jury 
room  and  into  the  presence  of  said  jury,  said 
judge  was  asked  for  further  and  additional  in- 
structions, and,  without  giving  notice  to  the 
plaintiff  or  his  attorneys,  or  either  of  them,  the 
•aid  Chas.  E.  King,  judge  of  said  courts  did 
then  and  there,  in  the  presence  of  the  jury, 
but  in  the  absence  of  the  plaintiff  and  his  at- 
torneys, oraHy  instruct  said  jury,  and  that  said 
oral  Instmetions  were  not  taken  or  preserved 
u  any  manner,  and  were  not  made  a  part  of  the 
record  in  this  case,  and  that,  soon  after  said 
jury  had  returned  to  their  deliberations,  a'  ver- 
dict was  rendered  in  favor  of  said  defendants." 

Section  BOOT,   Rev.   Laws   1910,   provides: 

"After  the  jury  have  retired  for  deliberation, 

if  there  be  a  disagreement  between  them  as  to 


any  part  of  the  testimony,  or  if  they  desire  to 
be  informed  as  to  any  part  of  the  law  arising 
in  the  case,  they  may  request  the  officer  to  con- 
dact  them  to  the  court,  where  the  information 
on  the  point  of  law  shall  be  given  in  writing, 
and  the  court  may  give  its  recollections  as  to 
the  testimony  on  the  point  in  dispute,  or  cause 
the  same  to  be  read  by  the  stenographer,  in  the 
presence  of,  or  after  notice  to,  the  parties  or 
their  counseL"* 

It  f oUowa  that  the  court  erred  In  further 
Instructing  the  jury  while  the  jury  was  de- 
liberating, and  In  the  absence  of  the  parties 
or  their  attorneys,  and  this  fully  supports 
the  action  of  the  court  in  granting  a  new 
trlaL 

Section  9088,  Rev.  Laws  1910,  provides: 

"A  aew  trial  is  a  re-ezaminttion  in  the  same 
court,  of  an  issue  of  fact,  after  a  verdict  by  a 
jury,  the  approval  of  the  report  of  a  referee,  or 
a  decision  bv  the  court  The  former  verdict,  re- 
port or  decision  shall  be  vacated,  and  a  new 
trial  granted,  on  the  application  of  the  party 
aggrieved,  for  any  of  the  following  causes,  af- 
fecting materially  the  substantial  rights  of  such 
party: 

"first  Irregularity  in  the  proceedings  of  the 
court,  jury,  referee,  or  prevailing  party,  or  any 
order  of  the  court  or  referee,  or  abuse  of  4iscre- 
tion,  by  which  the  party  was  prevented  from 
havhjg  a  fair  trial.    *    •    • " 

[2]  Again,  an  order  of  a  trial  court,  grant- 
ing a  new  trial,  will  not  be  reversed,  unless 
it  can  be  seen  that  the  trial  court  erred 
with  respect  to  some  pure  and  unmixed  ques- 
tion of  law,  and  such  error  has  resulted  in 
Injury.  Trower  v.  Roberts,  17  Okl.  641,  89 
Pa&  1118;  Duncan  t.  McAlester-Choctaw 
Coal  Co.,  27  Okl.  427,  112  Pac.  982 ;  Lovejoy 
et  aL  v.  Stutsman  et  al.,  148  Pac.  176. 

Uiton  a  careful  examination  of  the  record 
herein,  we  are  unable  to  see  that  the  trial 
court,  beyond  all  reasonable  doubt,  has  man- 
ifestly and  materially  erred  with  respect  to 
some  pqre,  simple,  and  unmixed  question  of 
law;  and  the  Judgment  of  the  trial  court 
Should  tber^ore  be  affirmed. 

PER  CURIAM.    Adopted  in  whole. 


MILLER  V.  STATE  ex  rd.  LANKFORO, 

Bank  Oom't,  et  al.    <No.  643S.) 

(Supreme  Court  of  Oklahoma.     Oct.  12,  191fi. 

Rehearing  Denied  Nov.  2,  1915.) 

(Bi/llahui  hy  the  Court.} 

Pbikoifai,  and  Subktt  4t=s>116,  128,  162— 
Reucasx  of  Subety— Action  ow  Note. 
The  second  and  third  syllabi  in  Palmer  v. 
Noe,  160  Pac  462,  fully  cover  the  questions  de- 
cided in  this  case,  and  are  adopted  as  the  syl- 
labi herein. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  fS  269-282,  829-351,  416- 
419;   Dec.  Dig.  <e=9ll6,  126,  152.] 

Commissioners'  Opinion,  Division  No.  2. 
Error  ftom  District  Court,  Greek  County; 
Jesse  M.  Hatchett,  Judge. 

Action  by  the  State,  on  the  relation  of  J. 
D.  Lankford,  Bank  Commissioner,  and  an- 
other, against  H.  C.  MlUer.    Judgment  for 
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plaintiffs,  and  defendant  brings  error.    Af- 
firmed. 

This  was  an  action  on  a  promissory  note, 
dated  June  18,  1910,  executed  by  A.  C 
Frompton,  Slg.  C.  Rlchey,  and  H.  C.  Miller, 
to  the  Dlngman  Investment  Company,  due 
December  13,  1910.  The  note  became  the 
property  of  the  Oklahoma  State  Bank,  which 
latter  bank  became  tasolrent,  and  its  assets 
were  taken  over  by  the  state  banking  board, 
among  which  was  the  note  In  suit,  and  this 
action  was  brought  by  the  bank  commission- 
er In  order  to  collect  the  assets  of  the  de- 
funct bank.  The  plaintiff  In  error,  who  was 
a  surety  only,  pleaded  and  Introduced  evi- 
dence tending  to  prove  that  he  paid  a  part 
of  the  note  to  the  bank  examiner,  and  de- 
manded of  the  agent  who  had  the  note  for 
collection  that  he  coUect  the  remainder  from 
Sig.  C.  Rlchey,  and  told  the  agent  of  the 
bank  commissioner  that  he  would  not  be  lia- 
ble for  the  balance  due  on  the  note,  as 
Ridley  was  better  able  to  pay  than  he  was. 
It  further  appears  that  Rlchey  was  solvent 
up  to  January,  1912,  and  was  solvent  at  the 
time  this  conversation  took  place,  but  has 
since  become  insolvent,  and  it  further  ap- 
pears that  no  action  was  taken  by  the  de- 
fendant In  error  against  Rlchey  until  this 
action  was  filed  on  February  4,  1918.  Tha 
court  instructed  the  Jury  to  find  for  the 
plaintiff,  which  was  duly  excepted  to,  and 
the  case  Is  brouglit  here  by  petition  in  error 
and  case-made. 

J.  R.  Miller  and  T.  R.  Dean,  both  of 
Sapalpa,  for  plaintiff  in  error.  S.  P.  Freel- 
Ing,  Atty.  Gen.,  and  McDougal,  Lytle  & 
Alien,  of  Sapalpa,  for  defendants  In  error. 

DEVEREUX,  O.  (after  stating  the  facts 
as  above).  On  the  merits  the  question 
presented  in  this  case  cannot  be  distinguish- 
ed from  Palmer  v.  Noe,  ISO  Fac.  462,  not 
yet  ofSdally  reported: 

"Under  section  4694,  Rev.  Laws  1910,  the 
payee  of  a  promissory  note  may,  at  his  option, 
sue  one  of  the  sureties,  without  joining  the 
maker  and  the  other  sureties  as  parties  defend- 
ant; and  his  failure  to  sue  the  maker  and  oth- 
er sureties  does  not  operate  as  a  release  of  the 
surety  sued. 

"The  failure  of  the  payee  of  a  promissory  note 
to  sue  the  principal,  upon  the  oral  request  of 
the  surety  sued,  made  long  after  the  maturity  of 
the  note  to  the  attorney  of  the  payee,  who  had 
the  note  for  collection,  does  not  operate  as  a 
release  of  the  surety  sued,  even  though  the  prin- 
cipal, at  the  time  the  request  was  made,  was 
solvent  and  amply  able  to  pay  the  note,  and  in 
the  meantime  he  and  the  other  sureties  thereon 
became  insolvent,  it  being  the  duty  of  the  sure- 
ty upon  the  failure  of  the  principal  to  pay  the 
note  when  due,  to  pay  the  same,  and  pursue  his 
remedy  against  the  principal  and  his  cosure- 
ties." 

Counsel  for  the  plaintiff  in  error  has  earn- 
estly requested  us,  in  a  well-considered  brief, 
to  reconsider  the  question  decided  in  that 
case  and  overrule  it  But,  after  a  careful 
consideration  of  the  authorities,  we  are  sat- 


isfied that  that  case  was  rightfully  decid- 
ed, and  In  addition  the  importance  of  ad- 
hering to  the  decislona^of  thla  court  once 
made,  and  thus  preserving  a  conformity  in 
the  law,  cannot  be  overestimated. 

We  therefore  recommend  that  the  Judg- 
ment be  affirmed. 

PER  OURIAli.    Adopted  in  whole. 


6AIER  &  STROH  MILUNERT  CO.  t.  Hllr 

LIKER  et  aL     (No.  5293.) 

(Supreme  Court  of  Oklahoma.     Oct  12,  1016^ 

Rehearing  Denied  Nov.  2,  1915.) 

(BvOahut  by  the  Court.} 

LnnTATTOir  of  Actions  9=»2  —  Natttbb  — 

What  L>aw  Govkbns. 

Statutes  of  limitation  ai«  generally  consid- 
ered as  municipal  regulations  founded  on  local 
policy,  which  have  no  coercive  authority  abroad, 
and  with  which  foreign  jurisdictions  have  no 
concern,  and  hence  the  general  rule  is  that  in 
respect  to  the  limitation  of  actions  the  law  of 
the  forum  governs. 

[Ed.  Note.— For  other  cases,  see  I/imltation  of 
Actions,  Cent  Dig.  {|  4-8;   Dec.  Dig.  «s>2.] 

Commissioners'  Opinion,  Division  No.  3. 
Error  from  County  Court,  Rogers  County; 
Walter  W.  Shaw,  Judge. 

Action  by  the  Galer  &  Stroh  Millinery 
Company  against  Miss  Nell  HllUker  and 
others.  Judgment  for  defendants,  and  plain- 
tiff brings  error.    AfQrmed. 

W.  H.  Bassmann,  of  Olaremore,  for  i>laiit- 
tUC  in  error. 

BLEAKMORBk  O.  This  la  an  action  com- 
menced in  the  county  court  of  Rogers  coun- 
ty on  the  3d  day  of  December,  1912,  by  the 
plaintiff  in  error  against  the  defendants  in 
error,  to  recover  upon  the  following  promis- 
sory note: 
"$350.00.  St  Louis,  Mo.,  Aug.  1, 1903. 

"On  or  before  sixty  days  after  date  I  promise 
to  pay  to  the  order  of  Gaier  &  Stroh  Milly  Co. 
three  hundred  fifty  oo/ioo  dollars,  at  St  Louis, 
Mo.  Value  received  with  interest  at  tha  rate  of 
six  per  cent  per  annum" 
— upon  which  were  certain  credits,  evidenc- 
ed by  paymeots,  the  last  of  which  was  made 
March  8,  1907.  Mrs.  M.  Haas,  Jr.,  the  only 
defendant  served  with  summons,  by  answer 
pleaded  that  the  cause  of  action  was  barred 
by  the  statute  of  limitations.  Upon  trial  to 
the  court  plaintiff  offered  said  note  in  evi- 
dence, and,  having  pleaded,  proved  that  by 
the  statutes  of  Missouri  action  thereon  might 
be  commenced  at  any  time  within  ten  years 
after  maturity  of  said  note.  The  court 
found  the  cause  of  action  was  barred  by  the 
state  law,  and  rendered  Judgm^it  for  de- 
fendant 

Plaintiff  contends  that,  the  note  being 
payable  in  Missouri,  the  laws  of  that  state 
prescribing  the  period  within  which  action 
thereon  may  be  commenced  govern  as  to  the 
time    within    which    such    action    may    be 
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broag^t  In  thla  state.  Tbere  Is  no  merit  in 
tills  contention.  Defend&nt  was  a  resident 
of  this  state,  where  the  action  was  commeno 
ed.  The  role  applicable  Is  annonneed  in  25 
Cye.  1018,  as  follows: 

"StatTites  of  limitation  are  generally  Mnsid- 
ered  as  mnnicdpal  regulations  fonnded  on  local 
policy,  which  have  no  coercive  authority  abroad, 
and  with  which  foreign  jurisdictions  have  no 
eoocem,  and  hence  the  general  rule  is  that  in 
respect  to  the  limitation  of  actions  the  law  of 
the  forum  goveriLB. 

"As  a  general  rule,  since  statutes  of  limita- 
tion' affect  the  remedy,  only  an  action  on  a  con- 
tract is  governed  by  the  lex  fori,  that  is,  by  the 
Etatntes  of  the  state  or  country  in  which  the  ac- 
tion is  brought  and  not  by  the  lex  lod  contrac- 
tus or  the  lex  domiccilii" 

While  in  certain  cases  enumerated  by  our 
statute  the  laws  of  other  states  may  restrict 
the  period  of  limitation.  In  no  erent  could 
they  enlarge  such  period. 

The  Judgment  of  the  trial  court  should  be 
affirmed. 

PBB  CURIAM.    Adopted  in  wbol«b 


WILLIAMS  T.  WOODYARD,    (No.  B240.) 
(Supreme  Court  of  Olclahoma.    Oct.  12,  lOlS.) 

(awUaliu  by  the  Oo*rt.) 

ArPKil,   ARD   SiBBOB    e=»T73  —  PSBSBRXATIOII 
FOB   REVUCW— BbI£F8. 

Where  plaintiff  in  error  has  perfected  an 
appeal,  and  in  compliance  with  the  roles  of 
this  court  has  filed  a  brieif,  and  the  defend- 
aat  in  error  has  neither  filed  a  brief  nor  offer- 
ed any  excuse  for  such  failure,  the  court  is  not 
required  to  search  the  record  to  find  some  the- 
ory upon  which  the  judgment  may  be  sustained; 
and,  where  the  brief  filed  appears,  reasonably 
to  sustain  the  assignments  of  error,  the  court 
may  reverse  the  judgment  in  accordance  with 
the  prayer  of  the  plamtiS  in  error  or  the  rights 
of  the  parties. 

lEd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  ||  3104,  3108-3110;'  Dec. 
Dig.  «=>773.] 

ConunissionerB'  Opinion,  Dlvl8i<»i  Na  8. 
Error  from  County  Coort,  TiUman  County; 
W.  C.  LokenblU,  Judge. 

Action  between  John  B.  Williams  and  W. 
S.  Woodyard.  From  the  judgment,  Williams 
brings  error.    Reversed  and  remanded. 

Mounts  &  Davis,  of  Frederlclt,  for  plaintiff 
in  error. 

BLEAKMORB,  O.  This  case  presents  er- 
ror from  the  county  court  of  Tillman  county. 
The  plaintiff  in  error  has  filed  with  his  pe- 
tition in  error  a  case-made,  and  in  compli- 
ance with  the  rules  of  this  court  has  served 
and  filed  a  brief ;  but  defendant  In  error  has 
not  filed  nor  offered  excuse  for  failure  to  file 
his  brief.  In  such  case  this  court  is  not  re- 
quired to  seardi  the  record  to  find  some  the- 
ory upon  which  the  judgment  may  t>e  sus- 
tained; and,  where  the  brief  filed  appears 
reasonably  to  sustain  the  assignments  of  er- 
ror, the  court  may  reverse  the  judgment  in 


accordance  with  the  prayer  of  plaintiff  In  er- 
ror or  the  rights  of  the  parties. 

From  an  examination  of  the  brief  filed  we 
are  of  opinion  that  the  grounds  for  reversal 
therein  urged  are  well  taken.  The  judgment 
of  the  trial  court  should  therefore  t>e  re- 
versed, and  the  cause  remanded. 

PBB  CURIAM.    Adopted  in  whole. 


REYNOLDS  v.  BROOKS.     (Na  4171.) 
(Supreme  Clourt  of  Oklahoma.    Oct.  12,  191S.) 

(Bi^bu$  iti  the  Court.) 

1.  Tbiai.  &»142— Demurbeb  to  Bvidbkcb. 

Where  the  evidence  is  conflicting,  and  a 
demurrer  is  interposed  thereto,  ail  thelacts  and 
inferences  in  conflict  with  the  evidence  against 
which  the  action  is  to  l>e  taken  must  be  consid- 
ered untrue,  or  withdrawn  and  eliminated  from 
consideraticii,  leaving  only  that  wiiioh  ia  moat 
favoralile  to  the  party  against  which  the  de- 
murrer is  directed,  and  if  upon  consideration 
thereof  there  appears  to  be  sufficient  evidence 
to  support  a  verdict  in  favor  of  the  party  offer- 
ing the  evidence,  the  demurrer  should  l>e  over- 
ruled. 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent 
Dfg.  f  837;   Dec  Dig.  «=9l42.] 

2.  IiANDLOBD    AND    TKNANI    «=»6S  —  ATIOBN- 

MENT  OF  Tenant— ErFKCT. 

The  attornment  of  a  tenant  to  a  stranger 
is  void,  and  does  not  affect  tlie  possession  of 
the  landlord,  unless  it  be  made  with  liis  con- 
sent, or  pursuant  to  a  judgment  at  law,  or  the 
order  or  decree  of  a  court. 

[Ed.  Note.— For  other  cases,  see  Iiandlord 
and  Tenant,  Cent  Dig.  H  158,  210-214;  Dec. 
Dig.  «=9«87l 

8.  'Ermonaaet  ^soin-^voaxmar — Erraor— ■ 

)mdiaii  Las  08. 

A  jud^ent  in  an  ejectment  suit  involving 
the  possession  of  Indian  lands,  rendered  prior  to 
the  issuance  of  a  patent  therefor,  cannot  affect 
the  rights  of  the  patentee  to  the  lands  therein 
described,  so  long  as  such  patent  is  outstandings 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent  Dig.  {  379 ;   Dec.  Dig.  ®=>117.] 

4.  PxJBuo  Lakds  «=»114  —  RiOHTS  OT  Pat- 

BHTEK. 

One  who  holds  title  to  the  allotted  lands 
under  a  patent  regularly  issued  therefor  does 
not  stand  in  privity  of  estate  with  any  prior 
claimants  thereto,  but  receives  Iiis  title  direct 
through  the  medium  of  the  patent 

[Ed.  Note. — For  other  cases,  see  Public  Lands, 
Cent  Dig.  §1  814r^22 ;   Dec.  Dig.  «=>114.] 

5.  Ejectment    i8=»90— Evidencb   o»   Titlb— 
Exclusion. 

Where,  in  an  action  for  rent,  the  plaintiff 
alleges  title  in  himself,  and  the  defendant  denies 
plaintiff's  title,  and  alleges  title  and  possession 
in  another  by  virtue  of  a  writ  of  execution  bas- 
ed upon  a  judgment  lietween  parties  who  do  not 
stand  in  privity  of  estate  with  plaintiff  or  de- 
fendant, and  plaintiff  offers  to  prove  that  the 
title  of  plaintiff  in  the  writ  of  execution  has 
been  canceled  eui>sequent  to  the  date  of  the  judg- 
ment upon  which  such  writ  was  issued,  it  was 
error  to  exclude  such  evidence. 

[Ed.  Note. — For  other  cases,  see  Ejectment, 
Cent  Dig.  {{  254-277 ;   Dea  Dig.  (8=390.] 

Error  from  Superior  Court,  Orady  (bounty: 
Will  Linn,  Judge. 
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Action  by  WllUe  Beynolda  against  J.  D. 
Brooks.  Judgment  for  defendant,  and  plain- 
tlfl  brings  error.    Reveraed  and  remanded. 

F.  B.  Riddle,  of  Chickasha,  for  plaintiff  In 
error.  Bond  &  Melton,  of  Chickasha,  for  de- 
fendant In  error. 

HABDT,  X  Plaintiff  in  error,  who  was 
plaintiff  below,  brongbt  suit  against  defend- 
ant in  error,  X  D.  Brooks,  in  the  superior 
court  of  Grady  county,  for  rent  upon  certain 
lands  alleged  to  bave  beax  demised  by  plain- 
tiff to  defendant  for  the  year  1911,  and  caus- 
ed an  attachment  to  issue  and  be  served  In 
said  action.  The  petition  alleged  that  plaln- 
•tlff  was  the  legal  and  equitable  owner  of 
said  lands,  and  under  an  oral  agreement 
had  rented  the  land  to  defendant  for  one- 
fourth  of  the  cotton  and  one-third  of  the  com 
and  other  crops  raised  upon  said  premises, 
alleged  to  be  of  the  reasonable  value  of  $150; 
that  without  the  consent  of  plaintiff,  and 
without  paying  the  rent,  defendant  had  re- 
moved a  portion  of  the  crop  from  said  land, 
sold  the  same,  apprc^rlated  the  money  to  his 
own  use,  and  failed  and  refused  to  pay  the 
rent.  The  defendant  answered,  denying  spe- 
cifically that  he  entered  Into  a  contract  with 
the  plaintiff,  or  that  he  was  indebted  to 
plaintiff  for  r^its  <hi  said  land,  and  alleged 
that  he  made  a  verbal  contract  with  one  C. 
A.  Reynolds,  father  of  plaintiff,  renting  said 
lands  for  the  year  1911;  that  on  the  13tb 
day  of  April,  1911,  the  sheriff  of  Grady  coun- 
ty, under  an  executicm  Issued  in  the  case  of 
Dave  Hill  v.  O.  A.  Reynolds,  dispossessed 
the  said  C  A.  Reynolds  of  said  land,  and  de- 
livered possession  thereof  to  said  Hill;  and 
that  he  has  paid  the  rents  thereon  to  said 
Hill,  who  was  at  the  date  of  the  filing  of 
said  answer  in  possession  of  said  lands.  To 
this  answer  plaintiff  filed  reply,  in  which  he 
denied  each  and  singular  all  of  the  allega- 
tions of  affirmative  matter  set  up  in  said 
answer,  and  further  that  said  execution  was 
invalid,  because  the  clerk  had  no  authority 
to  issue  same,  and  that  at  the  date  of  said  an- 
swer, and  at  the  date  it  was  alleged  defend- 
ant entered  into  a  contract  with  said  Hill, 
said  execution  had  been  restrained  and  en- 
Joined  by  the  district  court  of  Grady  county, 
and  that  defendant,  Brooks,  as  well  as  said 
Hill,  had  knowledge  thereof;  that,  if  injunc- 
tion had  not  actually  been  issued  by  the 
court  on  said  date,  defendant  knew  petition 
had  been  filed  praying  therefor,  and  knew 
that  his  landlord  was  making  every  effort 
to  protect  his  possession,  and  that  his  at- 
tornment and  contract  with  the  said  Hill 
was  unauthorized  and  not  necessary  for  the 
purpose  of  being  protected  in  the  possession 
of  said  premises ;  and,  further,  that  plaintiff 
was  the  owner  of  said  land  at  said  date,  and 
held  the  legal  and  equitable  title  thereto- 
all  of  which  facts  said  defendant  knew  at  all 
times,  and  that,  if  said  rents  were  paid  to  the 
said  HUl,  they  were  paid  with  knowledge  of 


said  facts,  and  after  suit  was  filed,  and  said 
payment  was  no  defense  to  plaintiff's  action 
tor  said  rents.  Upon  a  trial  of  the  case  a 
Jury  was  impaneled,  statements  of  respective 
counsel  made,  and  evidence  of  plaintiff  offer- 
ed, at  the  close  of  which  defendant  demurred 
to  the  evidence  of  plaintiff,  which  demurrer 
was  sustained  by  the  court,  and  judgment 
rendered  for  defendant,  and  plaintiff  brings 
error. 

At  the  trial  plaintiff  offered  in  evidence 

judgment  in  case  No. -,  United  States  v. 

Hill  et  aL  (no  written  opinion  filed)  rendered 
by  the  United  States  District  Court  for  the 
Eastern  District  of  Oklahoma,  to  the  intro- 
duction of  which  objection  was  sustained.  The 
pleadings  disclose  that  it  was  contended  by 
defendant  that  he  had  been  evicted  by  the 
execution  set  out  in  bis  answer,  and  was 
thereby  justified  in  paying  rents  to  the  said 
HilL  It  also  appears  from  the  pleadings 
that  this  execution  was  Issued  in  the  case  of 
Hill  y.  Reynolds,  which  liad  been  appealed 
to  this  court,  and  the  judgment  of  the  trial 
court  affirmed.  Reynolds  ▼.  HUl,  28  OkL 
633,  114  Pac.  1108.  The  opinion  In  that 
case  discloses  that  judgment  was  rendered 
April  24,  1908,  awarding  possession  of  the 
premises  involved.  Including  the  premises 
in  the  case  at  bar,  to  the  plaintiff,  HiU, 
who  is  the  same  HUl  mentioned  in  the  in- 
stant case.  A  statement  of  the  pleadings 
in  that  case  shows  that  at  the  date  of  the 
judgment  patents  for  said  land  liad  beoi  is- 
sued to  said  Hill  as  the  father  of  James  B. 
and  Harry  V.  Hill,  and  Louis  James,  minors. 
It  was  alleged  by  defendant  therein  that 
contest  had  been  Instituted  In  the  Land  De- 
partment, which,  on  appeal  to  the  Secretary 
of  the  Interior,  had  resulted  in  favor  of  de- 
fendant, awarding  him  the  lands  therein  in- 
volved; but  this  court  declined  to  go  behind 
the  patent,  on  the  authority  of  Moore  v.  Kob- 
blns,  96  U.  S.  630,  24  L.  Ed.  848,  and  affirmed 
the  judgment  of  th«  trial  court  awarding  the 
lands  to  plaintiff.  In  the  case  at  bar  the 
judgment  of  the  United  States  court  ofEered 
in  evidence,  and  which  was  excluded,  shows 
that  on  the  8d  day  of  December,  1910,  said 
United  States  court,  in  an  action  brought  by 
the  United  States  of  America  against  James 
B.  Hill,  Harry  F.  Hill,  and  Louis  James,  had 
canceled  and  set  aside  the  patents  thereto- 
fore issued  to  said  defendants,  and  which 
formed  the  basis  of  the  judgment  in  Hill  v. 
Reynolds,  rendered  by  the  superior  court  of 
Grady  county,  and  upon  which  the  execution 
involved  was  Issued. 

[S]  While  it  might  have  been  the  better 
procedure,  had  the  case  proceeded  to  verdict, 
for  the  plaintiff  to  reserve  the  introduction  of 
this  evidence  to  be  offered  in  rebuttal  of  the 
defense  set  up  in  the  answer,  yet  it  was  a 
question  of  procedure,  and  in  view  of  the 
fact  that  the  court  sustained  a  demurrer  to 
the  plaintiff's  evidence,  and  did  not  require 
the  defendant  to  offer  any  proof  of  the  alle- 
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gatlons  In  bis  answer,  we  think  the  action 
of  the  ooort  In  ezclndlng  the  Judgment  was 
error. 

[1]  Upon  cross-examination  of  the  witness 
C.  A.  Reynolds,  the  defendant  Introduced  In 
erldence  the  execution  referred  to,  Issued  In 
the  case  of  Hill  v.  Beynolds,  under  which  It 
was  claimed  that  plaintiff.  WllUe  Beynolds, 
bad  been  dispossessed,  and  said  HIU  pnt  In 
possession  of  the  premises,  and  at  the  close 
of  plaintiff's  evidence  demurrer  was  sustain- 
ed thereto,  and  judgment  rendered  for  de- 
fendant, and  the  action  of  the  court  thereon 
is  assigned  as  error.  Upon  demurrer  to  the 
evidence,  the  correct  rule  for  consideration 
thereof  Is  that  such  demurrer  admits  all  of 
tbe  facts  which  the  evidence  reasonably  tends 
to  prove,  and  every  reasonable  inference  and 
deduction  that  may  logically  be  drawn  there- 
from, considering  the  evidence  in  its  most 
favorable  light  In  favor  ot,  the  plaintiff  and 
against  the  defendant  Edmlsson  v.  Drumm- 
Flato  Ck>nun.  Co.,  13  Okl.  440,  78  Pac.  968; 
Zlska  V.  Ziska,  20  Okl.  6S4,  95  Pac.  254,  23 
Lk.  R.  A.  (N.  S.)  1;  Shawnee  light  &  Power 
Go.  V.  Sears,  21  OkL  13,  85  Pac.  449 ;  CkK>per 
y.  Blesner,  24  OkL  47,  103  Pac.  1016,  28  U 
B.  A.  (N.  S.)  1180,  20  Ann.  Oas.  29;  C,  R.  I. 
*  P.  R.  Co.  V.  McCuUey,  30  Okl.  178,  120  Pac 
279;  McCall  Bros.  v.  Farley,  39  OkL  389,  135 
P«c;  889;  Crow  v.  Crow,  40  Okl.  466,  189  Pa& 
122.  And  where  tbe  evidence  is  conflicting, 
and  tbe  coort  Is  asked  to  direct  a  verdict,  or 
to  render  a  judgment  upon  demurrer,  all 
facts  and  Inferences  in  conflict  with  the  evi- 
dence against  wblcb  tbe  acti<m  is  to  be  tak^t 
must  be  cotuddered  as  untrue  or  withdrawn, 
and  must  be  entirely  eliminated  from  con- 
sideration and  disregarded,  leaving  for  con- 
sideration only  that  evidence  which  is  fa- 
vorable to  the  party  against  whom  the  de- 
murrer or  motion  is  directed;  and  if  upon 
consideration  thereof  under  tbe  foregoing 
rule  there  appears  to  be  sufficient  evidence  to 
support  a  verdict  for  the  plaintiff,  it  is  error 
to  sustain  a  demurrer  thereto  or  to  direct  a 
verdict  for  defendant.  Jaffray  v.  Wolf,  4 
Okl.  303,  47  Pac.  496;  Edmlsson  v.  Drumm- 
Flato  Comm-  Co.,  13  Okl.  440,  73  Pac.  958; 
Zlska  V.  Zlska,  20  Okl.  634,  95  Pac.  254,  23  U 
R.  A.  (N.  S.)  1 ;  Shawnee  Light  &  Power  Co. 
V.  Sears,  21  Okl.  13,  05  Pac.  449;  Harris  v. 
M.,  K.  &  T.  R.  Co.,  24  Okl.  341,  103  Pac.  758, 
24  I*  R.  A.  (N.  S.)  858 ;  Solts  v.  S.  W.  Cotton 
Oil  Co.,  28  Okl.  706,  115  Pac.  776;  C,  R.  I.  & 
P.  B.  Co.  V.  McCulley,  80  OkL  178,  120  Pac. 
279. 

Applying  this  rule,  it  was  tbe  duty  of  tbe 
court  to  eliminate  from  consideration  the  ex- 
ecution and  the  return  thereon,  and,  when 
this  is  done,  the  record  presented  the  fol- 
lowing admitted  facts:  That  plaintiff  was 
the  owner  of  tbe  land ;  that  defendant  enter- 
ed into  a  rental  contract  with  him,  and  went 
Into  possession  of  said  lands  under  said  rent- 
al contract,  and  kept  possession  thereof  for 
tbe  year  in  question,  agreeing  to  pay  as 
rents  therefor  one-third  of  tbe  com  and  one- 


fonrtb  of  tbe  cotton;  and  tbat  he  raised  a 
crop  thereon  during  said  year,  and  had  sold 
and  disposed  of  the  same,  and  had  failed  and 
refused  to  pay  plaintiff  any  rents  therefor. 
Defendant  concedes  that  these  facts  are  ad- 
mitted by  the  demurrer,  and  concedes  tbat 
the  rule  above  stated  is  correct,  and  also  ad- 
mits that  tbe  execution  and  return  tbereon 
should  be  eliminated,  but  says  the  facts  on 
demurrer  are  insufficient  to  authorize  a  re- 
versal of  the  case,  for  tbe  reason  tbat  it  is 
not  admitted  that  defendant  kept  possession 
of  the  land  under  the  contract  with  plaintiff 
for  tbe  year  in  question,  nor  does  it  appear 
that  defendant  raised  a  crop  thereon  wbile 
occupying  the  same  under  and  by  virtue  of 
the  contract  entered  into  with  plaintiff,  but, 
on  tbe  contrary,  that  it  appears  from  tbe 
record  and  from  the  plaintiff's  own  testimo- 
ny, that  defendant  did  not  keep  possession 
of  the  lands  under  said  contract,  and  did  not 
raise  a  crop  thereon  while  ooenpying  same 
under  said  contract 

We  do  not  think  tbe  action  of  tbe  court 
upon  tbe  demurrer  can  be  sustained.  Tbe 
only  ground  upon  which  sucb  action  could  be 
based  was  the  alleged  fact  tbat  defendant 
had  been  dispossessed  under  said  execution. 
When  tbe  execution  and  return  are  laid 
aside,  tbe  only  evidence  remaining  is  a  state- 
ment by  tbe  witness  C-  A.  Reynolds  that,  at 
the  time  he  demanded  tbe  rents  of  defend- 
ant, execution  bad  been  served  upon  him,  C. 
A.  Reynolds,  and  tbe  said  Dave  Hill  put  in 
possession  thereof.  The  rent  was  payable 
in  portions  of  tbe  crop,  and  it  would  there- 
fore not  be  due  until  crops  matured,  which 
would  be  during  the  fail  of  the  ye&r.  If  it 
be  proper  to  consider  this  statement  upon 
demurrer,  then,  giving  it  tbe  most  reasonable 
Inference  in  favor  of  plaintiff,  it  could  be 
said  that  same  was  not  executed  until  about 
tbe  time  crops  matured.  Be  that  as  it  may, 
the  execution  and  return  could  not  be  any 
Justification  for  defendant  attorning  to  said 
Hill,  for  it  appears  that  pat^ts  had  been  is- 
sued to  plaintiff  for  the  lands  in  controversy, 
which  bear  date  of  December  11  and  Decem- 
ber 26,  1911,  and  under  the  provisions  of  sec- 
tion 71,  Supplemental  Agreement  with  tbe 
Choctaw  and  Chickasaw  Nations  (32  Stat. 
641),  these  patents  could  not  lawfully  Issue 
untU  after  tbe  expiration  of  nine  months 
from  the  date  the  lands  had  been  selected  in 
allotment.  The  selection  and  filing  upon  an  al- 
lotment is  the  inception  of  title,  and  when  a 
patent  is  issued  it  relates  back  to  the  incep- 
tion of  title.  Hooks  V.  Kennard,  28  OkL  457, 
114  Paa  744;  De  Oraffenreid  v.  Iowa  Lend 
&  T.  Co.,  20  OU.  687,  9&  Paa  624;  God- 
frey V.  Iowa  Land  &  T.  Co.,  21  OkL  293,  95 
Pac.  702;  Irving  v.  Diamond,  23  Okl.  826, 
100  Pac.  667. 

[2-4]  It  appears,  from  the  statement  of  the 
pleadings  by  this  court  in  the  former  case, 
it  was  claimed  that  in  April,  1908,  tbe  Sec- 
retary of  tbe  Interior  bad  canceled  tbe  fil-  t 
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Ings  made  by  Dave  Hfl!,  on  behalf  of  his 
children  and  ward,  to  the  lands  In  controver- 
sy, although  patent  had  been  Issued  thereto. 
The  Judgment  In  that  case  fixed  the  rights  of 
the  parties  thereto  as  of  the  date  thereof, 
and  could  only  be  binding  upon  said  par- 
ties and  those  standing  in  privity  of  estate 
with  them.  Neither  plaintiff  nor  defendant 
in  this  case  were  parties  to  that  suit,  nor  de- 
fendants In  the  execution  issued  up<Hi  the 
Judgment  therein,  nor  were  they  privies  In 
estate  with  either  of  the  parttes  thereto. 
Since  the  date  of  that  Judgment  upon  which 
execntion  was  issued,  and  under  which  It 
Is  claimed  defendant  was  dispossessed,  the 
lands  in  controversy  have  been  allotted  by 
the  United  States  to  the  plaintiff  as  bis 
share  of  the  tribal  lands  of  the  Chickasaw 
Nation,  and  he  takes  his  title  direct  by  al- 
lotment, and  not  from  his  father;  and  the 
Judgment  against  C.  A.  Reynolds  under 
these  drcumstanoes  could  not  be  binding 
upon  plaintiff,  nor  operate  to  defeat  his  ti- 
tle to  the  lands  which  had  been  selected  by 
him,  and  for  which  patents  had  been  issued. 
Section  3796,  Rev.  Laws  1910,  provides: 

"Th«  attornment  of  a  tenant  to  a  stranger 
shall  be  void  and  shall  not  affect  the  posses- 
sion  of  his  landlord,  unless  it  be  made  with  the 
consent  of  the  landlord,  or  pursuant  to  a  judg- 
ment at  law,  or  the  order  or  decree  of  a  court." 

It  Is  not  contended  that  the  landlord  con- 
sented to  the  attornment  in  this  case,  nor 
Is  any  Judgment  crflered  In  evidence  which 
awards  possession  thereof,  as  against  the 
plaintiff,  to  another;  and,  aa  has  been  seen, 
the  writ  of  execution  runs  against  C.  A. 
Reynolds  only,  and  does  not  run  against  the 
plaintiff  or  defendant  By  section  3820,  Rev. 
Laws  1910,  It  Is  made  the  duty  of  every  ten- 
ant who  receives  notice  of  any  proceedings 
to  recover  the  real  property  occupied  by  him, 
or  the  possession  thereof,  to  Immediately  In- 
form his  landlord  of  the  same.  There  is  no 
evidence  In  this  case  that  defendant  has  ever 
attorned  to  said  Hill,  nor  is  there  any  evi- 
dence that  he  ever  notified  plaintiff  of  the 
action  under  said  writ  of  execution.  The 
plaintiff  alleges,  however,  that  at  the  time 
said  writ  was  served  the  execution  thereof 
had  been  restrained  by  the  district  court  of 
Orady  county,  and  that  defendant  knew 
thereof  and  knew  that  plaintiff  would  use 
every  means  to  protect  his  possession,  and 
knew  at  the  time  of  the  trial  that  said  ex- 
ecution had  been  restrained,  and  further 
knew  all  of  the  facts  with  reference  to  plaln- 
tUTs  title  to  said  premises.  In  view  of  these 
allegations  and  in  view  of  the  testimony  of- 
fered In  behalf  of  plaintiff,  the  court  should 
not  have  sustained  the  demurrer,  but  should 
have  required  the  defendant  to  offer  some 
IHroof  in  support  of  his  defense. 

For  the  errors  indicated,  the  Judgment  of 
the  trial  court  is  reversed,  and  the  cause 
remanded  for  a  new  trial.  AU  the  Justices 
concur. 


McKBLVT  T.  CHOCTAW  OOTTON  OIL  CO. 

(No.  5599.) 

(Supreme  Court  of  Oklahoma.    Sept  21,  1916. 

Rehearing  Denied  Nov.  2,  1915.) 

fSvOaiu*  (y  the  Court.) 

1-  Hastes  anu  Skbvaht  «s>20— "FEBHAinEnT 

Employmknt." 

"Permanent  employment"  ordinarily  means 
employment  for  an  indefinite  period,  which,  in 
the  absence  of  some  special  consideration,  may 
be  arbitrarily  severed  at  any  *'">•'  by  either 
party. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  |  19;    Dec.  Dig.  «=>20.] 

2.  Masteb  and  Servant  €=29,  30— Emplot- 

MKNT—RlGHT  TO  TEBUINATE. 

Even  though  the  employment  be  for  aom« 
definite  term,  either  party  may  terminate  tlie 
same  at  any  time,  if  sufficient  cause  exists  for 
such  action. 

[Bid.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  U  28-36;  Dec.  Dig.  «s> 

3.  Mastsb  asd  Sbbtakt  ^=i>72—Oowmisx- 

TIO.N— KeCOVEBT    fob   OV^BTIIUS. 

It  is  a  settled  rule  of  law  that  compensation 
for  work,  within  the  scope  of  one's  duties  which 
he  was  employed  to  perform,  in  addition  to  tlw 
usual,  but  not  fixed,  honis  for  a  day's  work, 
cannot  be  recovered  for,  in  the  absence  of  a 
contract  therefor,  or  a  ediowing  that  the  usual 
and  controlling  custom  was  to  receive  pay  for 
such  overtime  work. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {f  87,  88;  Dec.  Dig.  «s» 
72.] 

Commlssionenr  Opinion,  DlvWon  No.  4. 
Error  from  District  Court,  Pontotoc  Coun- 
ty;  Tom  D.  McKeown,  Judge. 

Action  by  W.  B.  McKelvy  against  the  Choo- 
taw  Cotton  Oil  Company.  Judgment  tor  de- 
fendant and  plaintiff  brings  error.  Revus- 
ed  in  part  and  affirmed  aa  to  residuek 

C.  F.  Green,  of  Ada,  for  plaintiff  In  error. 
Wimblsh  &  Duncan,  ot  Ada,  for  defendant 
in  error. 

MATHEWS,  0.  This  was  an  action  to  re- 
cover upon  a  contract  of  employment  as 
bookkeeper  for  defendant  The  plaintiff  was 
discharged  before  the  end  of  his  term  of 
employment  and  has  instituted  this  action 
to  recover  the  salary  for  the  remainder  of 
the  term  and  for  overtime  work,  alleged  to 
have  been  done  at  night  and  on  Sundays. 
The  case  was  tried  to  a  Jury,  which  return- 
ed a  verdict  for  defendant  as  directed  by 
the  court  Plaintiff's  motion  for  a  new  trial 
being  overruled,  he  has  appealed  to  this 
court 

[1]  1.  Plaintiff  sued  upon  an  alleged  oral 
contract  of  employment  but  at  the  trial  it 
developed  that  plaintiff  made  a  written  ap- 
plication to  defendant  for  employment  in  the 
form  of  a  letter,  which  was  replied  to 
by  a  letter  from  defendant  accepting  bis  ajo- 
pllcatlon  for  employment  as  bookkeeper. 
The  court  held  these  two  letters  to  be  a  com- 
plete contract  between  the  parties,  and  re- 


4=9For  other  cases  see  same  topic  and  KET-NVMBBR  In  all  Key-Numbered  Dlseat%uid^de^e#  i  ^ 
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jected  proffered  oral  testimony  upon  the  part 
of  plaintiff  as  to  the  length  of  the  term  of 
employment,  and  held  that  as  the  written 
contract,  being  the  two  letters,  was  silent  as 
to  the  length  of  the  term  of  employment,  It 
was  a  term  at  will,  and  could  be  ended  by 
dtber  party  at  any  time.  Plaintiff  has  as- 
signed this  ruling  of  the  court  as  error,  but 
we  find  it  unnecessary  to  pass  upon  the  ques- 
tion here  presented,  and  do  not  express  any 
opinion  thereon,  for  the  reason  that  the 
only  evidence  offered  upon  that  phase  of 
the  case  by  the  plaintiff  was  to  the  effect 
that  the  employment  was  to  be  i>ermanent. 
No  evidence  was  offered  to  prove  his  ailega- 
tions  that  the  employment  was  to  be  for  one 
year.  Therefore,  if  the  ruling  of  the  court 
was  error,  as  alleged  by  plaintiff,  it  was  un- 
der no  event  prejudicial  error,  and  resulted 
in  no  liarm  to  plaintiff. 

"Permanent  employment"  means  employ- 
ment for  an  indefinite  period  which  may  be 
severed  by  ^ther  party.  Bon  v.  Law  IMct 
As  a  general  rule  the  word  "permanent,"  as 
applied  to  employment,  is  construed  to  mean 
that  the  employ^  shall  retain  the  position 
only  until  one  of  the  contracting  parties  shall 
elect  to  terminate  1^  and  this  election  may 
be  an  arbitrary  one  without  assigning  any 
cause  therefor.  This  construction  is  uni- 
formly placed  thereon,  unless  it  appears  that 
the  contract  was  entered  into  with  some  val- 
uable consideration  as  Its  basis,  as  where 
one  agrees  to  give  another  permanent  euh 
ployment  in  settlement  of  a  claim  for  per- 
sonal injuries  and  like  instances.  Sullivan 
v.  Detroit,  Y.  &  A.  A.  By.  Co.,  135  Mich.  661, 
98  N.  W.  756^  64  Ij.  B.  A.  673,  106  Am.  St 
Bep.  403;  Louisville  4c  K  B.  Co.  v.  Cox, 
145  Ky.  667,  141  S.  W.  3S9;  McKlnney  t. 
Statesman  Pub.  Co..  34  Or.  009,  66  Pac. 
651;  Speeder  Cycle  Co.  v.  Teeter,  18  Ind. 
App.  474,  48  N.  E.  595;  Prescott  v.  Puget 
Sound  Bridge  &  Dredging  Co.,  40  Wash. 
354,  82  Pac.  606;  Lord  v.  Goldberg  et  al.,  81 
Cal.  506,  22  Pac.  1126,  15  Am.  St  Bep.  82; 
Faulkner  v.  Des  Moines  Drug  Co.,  117  Iowa, 
120,  90  N.  W.  685 ;  Labatt's  Master  and  Serv- 
ant, f  175. 

[2]  2.  The  only  vice  we  find  here  in  the 
action  of  the  trial  court  is  Iiis  Instructing 
for  the  defendant  upon  plalntUTs  first  cause 
of  action,  which  was  for  the  salary  for  the 
remainder  of  the  alleged  term  of  employ- 
ment accruing  after  his  discharge,  which 
arises  from  the  fact  that  defendant  admits 
in  Its  answer  that  plaintiff's  ''term  of  serv- 
ice was  for  what  is  known  as  the  'season'  for 
the  year  1911-1912;  that  is,  for  the  period 
during  whlA  said  mill  was  actively  en- 
gaged in  the  manufacture  of  oil  from  cotton 
seed."  In  the  fiiioe  of  this  admission  that 
the  plaintiff  was  employed  for  the  "season," 
and  it  appearing  that  the  evidence  submit- 
ted at  the  trial  was  conflicting  as  to  wheth- 
er or  not  there  was  sufficient  cause  for  the 
discharge,  the  court  should  have  submitted 


the  question  to  tlie  Jury,  under  proiter  im- 
stmctions,  for  their  finding  as  to  whether 
or  not  the  defendant  had  sufficient  cause 
for  discharging  plaintiff,  and,  should  the 
jury  determine  tliat  the  said  grounds  were 
not  Buffldent,  they  should  have  submitted 
for  their  consideration  the  additional  quee- 
ti<m  as  to  the  length  of  the  cotton  oil  "sea- 
son," or  when  the  same  closed.  Of  course, 
even  though  it  be  admitted,  as  It  is  In  this 
case,  that  plaintiff's  service  was  for  some 
stated  period,  yet  the  defendant  had  the  le- 
gal right  to  discharge  blm  at  any  time,  based 
upon  sufficient  cause,  Jjut  if  it  appears  that 
there  was  not  sufficient  cause  for  the  dis- 
missal, which  is  a  question  for  the  jury,  It 
must  indemnify  the  employe  for  the  loss  of 
his  position.  Labatfs  Master  &  Servant  I 
183 ;  Porter  et  aL  v.  Murphy,  7  Ind.  T.  395, 
104  S.  W.  658 ;  Von  Heyne  v.  Tompkins,  89 
Minn.  77,  03  N.  W.  901,  6  L.  B.  A.  (N.  S.) 
624. 

The  letter  from  defendant  to  plaintiff,  ac- 
cepting his  services  as  offered  in  his  letter 
to  defendant,  contained  this  clause: 

"Our  usual  contract  will  be  submitted  to 
you  tor  your  rignatuie  when  yon  come  up." 

Plaintiff  went  to  work  upon  his  arrival  at 
defendant  oil  mill  without  anything  being 
said  about  fhe  contract,  and  no  contract 
was  offered  him  for  his  signature,  and  was 
not  brought  further  to  his  attention  in  any 
way.  The  contract  mentioned  above  In  de- 
fendant's letter  to  plaintiff  contained  a 
clause  to  the  effect  that  if  the  services  of 
the  employes  are  not  satisfactory  to  defend- 
ant that  it  retained  the  privilege  of  discharg- 
ing them  at  any  time  it  elected  to  do  so. 
This  contract  was  not  binding  upon  plain- 
tiff, as  he  never  signed  the  same,  nor  were 
Its  c(»tents  brought  to  his  notice.  If  defend- 
ant desired  him  to  sign  the  contract,  It 
should  have  been  presented  to  him  for  that 
purpose;  but  when  defendant  permitted 
plaintiff  to  enter  Into  its  employ  without 
signing  the  same^  then  it  cannot  now  be 
beard  to  say  it  was  binding  upon  plaintiff, 
even  though  he  did  not  sign  It 

[3]  3.  PlalntltTs  second  and  third  causes 
of  action  were  a  claim  for  overtime  work 
alleged  to  have  been  performed  at  night  and 
on  Sundays.  The  court  sustained  a  demni> 
rer  to  the  evidence  as  to  these  two  causes 
of  action.  It  is  a  settled  rule  of  law  that 
compensation  for  work,  within  the  scope  of 
one's  duties,  which  he  was  employed  to 
perform,  in  addition  to  the  usual,  but  not 
fixed,  hours  for  a  day's  work,  cannot  be 
recovered  for,  in  the  absence  of  a  contract 
therefor,  or  a  showing  that  the  usual  and 
controlling  custom  was  to  receive  pay  for 
such  overtime  work.  McGregor  v.  Harm,  19 
N.  D.  609,  125  N.  W.  886,  30  U  B.  A.  (N. 
S.)  649;  Guthrie  v.  Merrill,  4  Kan.  187; 
Houghton  T.  Klttleman,  7  Kan.  App.  207,  52 
Pac.  899. 

The  evidence  In  this  case  does  not^lfcT^ 
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close  tbat  tbere  were  any  stated  hours  of 
work  fixed,  either  by  contract  or  cnstom, 
In  defendant  cotton  oil  mill;  but  the  evl* 
dence  In  the  case  was  decidedly  to  the  con- 
trary, that  the  employes  of  defendant  re- 
mained at  their  respective  duties  until  the 
same  were  completed,  and  that  during  the 
time  the  cotton  was  moving  and  cattle  were 
being  fed  It  was  necessary  for  all  to  put  in 
extra  time,  for  which  none  received  pay 
beyond  their  regular  salary,  and  before  and 
after  the  busy  season  the  work  was  corre- 
spondingly ll^t,  but  the  re^lar  salary  was 
paid.  The  plalntifT  f«Ued  to  prove  bis  sec- 
ond and  third  causes  of  action,  and  the  rul- 
ing of  the  court  In  sustaining  a  demurrer 
thereto  was  proper. 

The  judgment  of  the  lower  court  should 
be  reversed  as  to  plaintiff's  first  cause  of  ac- 
tion, and  remanded,  with  Instructions  to  the 
trial  court  to  proceed  In  accordance  with  this 
opinion;  and  the  Judgment  as  to  plaintiff's 
second  and  third  causes  of  action  should  be 
Affirmed. 

P£R  CURIAM.    Adopted  In  whol& 


BASHAM  et  al.  v.  GOODHOLM  &  SPAR- 
ROW INV.  00.  (No.  4968.)* 

(Supreme  Court  of  Oklahoma.    Sept  28,  191S. 
Rehearing  Denied  Nov.  2,  1915.) 

(Syllalu*  by  the  Court.) 

1.  Mbchanics'   Liens  €=>1— Opebatiow  awd 
Extent — Statute— Common  Law. 

The  law  relating  to  liens  of  materialmen 
and  mechanics  was  not  known  to  the  common 
law  and  is  a  creatare  of  the  statute,  and  its 
operation  and  extent  are  prescribed  and  limited 
by  statute. 

[£d.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent.  Dig.  §  1;    Dec  Dig.  €=3l.] 

2.  MoBTOAOBS  «=9l33  —  Pbofebtt  COVEBftI>— 
Subsequent  Imfbovements. 

At  common  law  a  mortgage  or  lien  upon 
land  carries  with  It  not  only  the  baildings  or 
improvements  thereon  at  the  time,  but  all  sab- 
sequent  buildings  and  improvements  placed 
thereon  merge  into  the  realty  and  become  sub- 
ject to  the  mortgage. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent.  Dig.  H  260,  264,  265;  Dec.  Dig.  iS=9 
133.] 

3.  Mechanics'  Liens  9=>198  —  Pbiobitt  — 
Time  or  Attaching. 

As  a  general  rule,  as  against  other  incum- 
brances, such  as  mortgages,  etc.,  a  mechanic's 
and  materialman's  lien  takes  precedence  accord- 
ing to  the  time  when  it  attached  to  the  prop- 
erty, being  preferred  to  incumbrances  which 
have  attached  subsequent  to  that  time,  but  post- 
poned to  Incumbrances  previously  existing. 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Idens,  Cent.  Dig.  If  348-355;    Dec.  Dig.  «=» 

4^  MoBTOAOBS  4S9151  —  Mechanics'  Lieni^' 
Pbiobities — Subsequent  Imfbovementb. 
Under  the  laws  ot  this  state  a  mortgage  duly 
executed  and  recorded  takes  precedence  over 
a  materialman's  lien  accruing  after  the  record- 
ing of  such  mortgage,  even  to  the  extent  of  at- 


taching to  improTementa  placed  upon  the  mort- 
gaged premises  afterwards  by  the  materialman. 
[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  §§  307.  309-311.  314-329,  832-336; 
Dec.  Dig.  «=»161.] 

6.  Mobtoaoes  ^s»151  —  Mechanics'  Liens— 

Pbiobities 

Chapter  114,  Sess.  I«W8  1911,  gives  la- 
borers, who  perform  work  in  the  construction  of 
a  building  or  improvements  upon  premises,  a 
lien  upon  such  building  or  improvement  so  con- 
structed by  them,  wliich  lien  takes  precedence 
over  a  prior  recorded  mortgage  upon  the  said 
premises. 

[Ed.  Note.— For  other  cases,  see  Mortgages. 
Cent  Dig.  |!  307.  309-311,  814-329,  832-336; 
Dec.  Dig.  <S=>151.] 

6.  MoBTOAGEs  «=»161— Mechanics'  Liens  — 
Pbiobitieb — Knowixdoe  ov  MoBTOAao& 
The  mere  knowledge  of  a  party  who  holds 
a  recorded  mortgage  against  certain  land  that 
the  owner  of  the  land  intends  to  improve  the 
same,  or  the  knowle^  that  the  owner  is  im- 
proving said  land,  will  not  warrant  the  subordi- 
nation of  the  said  mortgage  to  a  materialman't 
lien  filed  upon  said  premises  for  material  fur- 
nished in  making  said  improvements. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  a  307,  809-811,  814-328,  332-336; 
Dec  Dig.  <s=»151.] 

Commissioners'  Opinion,  Division  Na  4. 
Error  from  District  Court,  Oklahoma  Coun- 
ty;   Geo.  W.  Clark,  Judge. 

Action  by  the  Ooodholm  A  Sparrow  In- 
vestment Company  against  T.  J.  Basham  and 
others.  Jndgmoit  for  plaintiff,  and  defend- 
ants bring  error.    Modified  and  affirmed. 

X  D.  Chastaln  and  Wright  ft  Bllnn,  all  of 
Oklahoma  City,  for  plaintiffs  in  error.  Bur- 
well,  Crockett  &  Johnson,  of  Oklahoma  City, 
for  defendant  in  error. 

MATHEWS,  0.  On  the  18th  day  of  Au- 
gust, 1911,  the  defendant  In  error,  who  will 
be  herein  styled  as  plaintiff,  sold  and  con- 
veyed to  one  T.  J.  Basham  a  large  number  of 
blocks  of  land  in  the  Morrlsvllle  addition  to 
Oklahoma  City,  and  at  the  same  time,  in 
part  payment  for  the  same,  the  said  Basham 
executed  to  plaintiffs  a  mortgage  thereon  to 
secure  the  payment  of  notes  in  the  aggregate 
of  $25,000,  ^ven  as  part  of  the  purchase 
price  of  said  blocks,  and  said  mortgage  was 
duly  recorded  on  the  same  date.  Within  a 
very  short  time  thereafter  certain  material- 
men sold  and  delivered  to  the  said  Basham 
a  large  amount  of  lumber  and  other  ma- 
terial for  the  purpose  of  erecting  certain 
houses  on  certain  lots  and  blocks  included 
In  the  above-mentioned  mortgage;  also  a 
number  of  mechanics  and  laborers  were  em- 
ployed In  the  erection  of  said  buildings. 
Said  materialmen  and  laborers,  who  will, 
for  convenience,  be  herein  styled  as  defend- 
ants, not  having  been  paid  by  the  said  Bas- 
ham for  the  said  material  and  labor,  in  due 
time,  filed  liens  on  tb«  said  property  as  the 
statute  provides. 

Plaintiffs  filed  suit  to  foreclose  their  said 
mortgage,  and  made  all  of  the  defendants 
parties  thereto,  and  asked  that  they  be  de- 
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clared  a  lienholder  upon  said  blocks  and 
Improvementa  tbereon  prior  and  superior  to 
any  claims  or  rlgbts  of  defendants.  Each  of 
tbe  defendants  In  their  answers  and  cross- 
petitions  claimed  liens  superior  to  plaintiffs' 
mortgage.  The  action  was  tried  before  the 
court,  who  rendered  a  personal  Judgment  In 
favor  of  plaintlflTs  against  T.  J.  Basham, 
and  a  further  Judgment  foreclosing  the  said 
mortgage  made  by  the  said  Basham  to  plain- 
tiffs. Personal  Judgments  were  also  render- 
ed In  favor  of  defendants  against  the  said 
T.  J.  Basham,  and  their  liens  foreclosed ;  but 
said  liens  were  decreed  to  be  Junior  and  in 
ferlor  to  the  mortgage  lien  of  plaintiffs,  and 
said  defendants  have  appealed  to  this  court. 

At  the  time  of  the  sale  and  conveyance  of 
plaintiffs  to  tbe  said  T.  J.  Basham  of  said 
Uocks  of  laud,  there  were  no  Improvements 
on  the  land,  and  the  same  were  constructed 
by  the  said  Basham  after  said  sale  out  of 
the  material  purchased  from  some  of  the  de- 
fendants; tbe  other  defendants  working 
thereon  as  mechanics  and  laborers.  The 
plaintiffs  were  cognizant  of  tbe  fact  that  tbe 
said  Basham,  at  the  time  of  the  purchase  of 
the  land,  Intended  to  Improve  It,  and  also 
had  personal  knowledge  that  he  was  Improv- 
ing It  at  tbe  time  the  same  was  being  done. 
There  Is  but  one  question  presented  In  this 
case  tor  review.  Tbe  trial  court  held  that 
the  mortgage  of  plaintiffs  was  a  first  and 
prior  lien  on  tbe  land,  and  also  on  tbe  Im- 
provements erected  tbereon  after  the  execu- 
tion of  tbe  mortgage,  Into  which  improve- 
ments tbe  materialmen  and  laborers  had  put 
their  material  and  labor. 

Defendants  contend  that,  where  there  Is  a 
recorded  mortgage  on  unimproved  land,  ma> 
terialmen  and  mechanics,  who  furnish  ma- 
terials and  labor  in  and  about  tbe  oonstmc- 
tlon  of  buildings  on  said  land  under  a  con- 
tract with  tbe  owner  of  tbe  land,  are,  under 
tbe  laws  of  this  state,  entitled  to  a  first  lien 
cia  the  buildings  thus  erected  tbereon  by  the 
owner  of  tbe  land  after  the  recording  of  tbe 
mortgage.  So  far  as  our  investigation  has 
led  us,  we  have  been  unable  to  find  any  case 
where  our  court  has  passed  upon  tbe  ques- 
tion here  presented,  and  no  case  from  our 
own  state  has  been  cited  by  either  party. 

[1]  It  will  be  noted  that  the  mechanics' 
and  materialmen's  Uen  law  was  not  known 
to  common  law  and  la  a  creature  of  the  stat- 
ute. Christy  v.  Union  Oil  ft  Gas  Co.,  28  Okl. 
324,  114  Pac.  740.  TO  tbe  same  effect  is  tbe 
case  of  Keel  v.  IngersoU,  27  Okl.  117,  111 
Pac.  214.  This  decision  last  referred  to  Is 
based  upon  an  Indian  Territory  case,  but  we 
believe  is  In  point  here,  and  almost  decisive 
of  tbe  case  at  bar.  While  tbe  statute  upon 
which  tbe  decision  Is  based  Is  worded  dif- 
ferently. It  is  in  effect  practically  tbe  same. 
We  quote  from  this  case  as  follows: 

"The  right  in  favor  of  persons  who  have  per- 
formed work  In  the  erection  of  buildings  on 
land  to  a  lien  upon  such  buildings  and  land  on 
which  the  improvements  are  located  to  secure 
pajiaent  for  ue  services  performed  or  material 
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furnished  was  not  recognized  at  common  law, 
and  exists  only  by  reason  of  statutory  provi- 
sions. Whether  such  lien  may  attach  to  the 
building  separate  and  apart  from  the  land  upon 
which  it  is  located  tbe  rule  is  not  uniform  in  all 
tbe  states.  In  some  states  the  rule  prevails 
that  where  for  any  reason  the  lien  cannot  at- 
tach to  tbe  land  it  may  attach  to  the  building 
separate  and  apart  therefrom.  In  other  states 
the  lien  attaches  onlf  to  the  building,  but  it 
appears  that  in  a  majority  of  the  states  a  lieu 
upon  tbe  building  separate  and  apart  from  the 
land  is  not  recognized.  The  rule  in  each  state 
is  determined  by  specific  provisions  of  its  stat- 
ute, or  the  construction  of  such  statute  by  the 
courts  of  that  state.  In  those  states  where  it 
is  held  that  the  Uen  may  attach  to  the  build- 
ing separate  from  the  land,  although  the  statute 
does  not  specifically  so  direct,  the  rule  has  re- 
sulted from  construction  of  iprovisions  In  stat- 
utes of  such  states  authorizing  a  sale  of  the 
building  or  improvement  separate  and  apart 
from  the  land  and  a  removal  of  the  same  from 
the  land  by  the  vendee.  The  decisions  in  the 
following  cases  are  based  upon  such  statutory 
provisions :  Mahon  v.  Surerus,  9  N.  D.  67,  81 
N.  W.  64 ;  Grand  Opera  House  Co.  v.  Maguire, 
14  Mont.  558,  37  Pac  607:  Jossman  v.  Rice, 
121  Mich.  270,  80  N.  W.  26,  80  Am.  St  Bep. 
493.  But  the  statute  controlling  in  this  cast 
contains  no  provision  creating  in  specific  terms 
a  lien  upon  the  improvements  separate  and 
apart  from  tbe  realty,  nor  does  it  contain  an; 
provision  authorising  a  foreclosure  of  the  lien 
upon  such  improvements  separate  and  apart 
from  the  land  when  for  any  reason  the  lien  can- 
not attach  to  the  land,  or  that  authorizes  the 
vendee  to  remove  such  Improvements  after  pur- 
chase." 

[2]  At  common  law,  a  mortgage  or  lien 
uiwn  land  carried  with  it  not  only  the  build- 
ings or  Improvements  erected  thereon  at  tbe 
time;  but  ail  subsequent  buildings,  Improve- 
ments, or  repairs  thereto  merged  Into  the 
realty  and  became  subject  to  the  mortgage, 
and  this  Is  tbe  law  now,  except  so  far  as 
changed  by  the  statute  or  agreement  of  par- 
ties. The  Hen  of  mechanics  and  material- 
men is  purdy  statutory,  and  Its  operation 
and  extent  are  defined  and  limited  by  stat- 
ute. Wlmberly  v.  Mayberry,  94  Ala.  240,  10 
South.  157,  14  I*  R.  A.  805. 

[3,4]  In  tbe  absence  of  a  statute  to  tbe 
contrary.  It  may  be  said  that  Improvements 
become  a  part  of  the  realty  when  placed 
thereon,  and  the  Increased  value  given  there- 
by. If  any.  Inures  to  the  benefit  of  an  existing 
mortgage.  Rockel  on  Mechanics'  Liens,  page 
162.  27  Cyc.  page  236,  lays  down  the  rule 
as  to  tbe  priority  of  recorded  mortgages  and 
mechanics'  liens  as  follows: 

"Where  the  property  is  subject  to  a  mortgage 
at  the  time  of  tbe  accrual  of  a  mechanic's  uen, 
such  mortgage  retains  its  priority,  and  tbe  me- 
chanic's lien  is  postponed  thereto,  notwithstand- 
ing the  fact  that  the  value  of  the  mortgage  se- 
curity is  increased  by  the  labor  or  material  of 
the  mechanic's  lien  claimant,  or  that  the  build- 
ing is  so  changed  that  very  httle  of  the  original 
structure  remains.  The  fact  that  the  improve- 
ments for  which  the  lien  is  claimed  were  con- 
templated by  the  mortgagor  prior  to  the  execu- 
tion of  the  mortgage  does  not  give  the  lien  pri- 
ority where  the  improvements  were  not  contract- 
ed for  until  after  the  mortgage  was  executed. 
Neither  does  the  knowledge  of  the  mortgagee 
that  the  mortgagor  intends  to  build  upon  the 
mortgaged  property  or  the  fact  that  the  money 
to  secure  which  the  mortgage  was  given  was 
lent  for  tbe  purpose  of  improving  the  propertj^i 
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and  under  a  prevlons  contract  that  it  should  be 
so  used,  rendier  the  mortgage  subordinate  to  a 
mechanic's  lien  subsequently  arising." 

To  the  same  effect  la  20  Am.  &  Eng.  Enc. 
of  Law,  page  479: 

"It  is  well  established  aa  a  general  rule  that, 
as  against  other  incumbrances,  such  as  mort- 
gages, deeds  of  trust,  judgments,  executions, 
etc,  a  mechanic's  lien  takes  precedence  accord- 
ing to  the  time  when  it  attached  to  the  property, 
being  preferred  to  all  other  incumbrances  which 
have  attached  subsequent  to  that  time,  but  post- 
pooed  to  incumbrances  previously  existing." 

Tbe  defendants  have  only  cited  tbe  case  of 
McOrle  v.  Hlxon  Lumber  Co.,  7  Kan.  App. 
39,  51  Pac.  966,  as  a  case  In  point  that  sap- 
ports  their  contention.  We  have  made  a 
careful  investigation  of  the  authorities  of 
the  various  states  upon  the  Issue  here  pre- 
sented, and  the  above  cited  case  Is  the  only 
one  we  have  found  that  does  support  de- 
fendants' contention,  which,  in  the  absence 
of  a  direct  and  explicit  statute,  gives  the 
materialmen  and  mechanics  a  Hen  upon  the 
improvements  constructed  upon  mortgaged 
land  superior  to  a  prior  recorded  mortgage. 
The  above  cited  case  seems  to  stand  alone 
and  unsupported  in  the  state  of  Kansas  even. 
It  is  in  direct  conflict  with  prior  and  subse- 
quent decisions  from  that  state  (Martsolf  v. 
Barnwell,  15  Kan.  612;  Kansas  Mtg.  Go.  y. 
Weyerhaeuser,  48  Kan.  335,  29  Pac.  153; 
New  Hampshire  Savings  Bank  v.  Vamer,  210 
Fed.  721,  132  C.  C.  A.  631),  although  strange- 
ly it  does  not  expressly  overrule  prior  c<hi- 
flicting  opinions,  and  subsequeut  conflicting 
opinions  do  not  expressly  overrule  it  or  refer 
to  It  It  wlU  be  noted  that  we  obtained  our 
mechanic's  lien  law  from  Kansas,  and  upon 
the  point  here  involved  the  two  statutes  are 
still  the  same,  and  while  the  case  cited  was 
rendered  subsequent  to  our  adoption  of  tbe 
statute,  yet  it  would  be  strongly  persuasive 
here,  if  its  standing  in  the  state  of  Kansas 
was  unquestioned;  but  it  Is  unsupported  by 
a  single  authority,  as  far  as  we  have  been 
able  to  find,  from  any  other  state  which  does 
not  have  a  specific  statute  authorizing  it 
Even  in  this  case  we  find  the  following  ex- 
tract: 

"So  it  will  be  seen  the  court  not  only  held, 
in  effect,  that  as  between  the  parties  claiming 
liens  for  work  and  the  material  furnished  in  the 
construction  of  the  hou^e  and  the  judgment 
lienors  the  property  was  exempt  as  a  homestead 
of  the  Hudsons,  because  it  could  not  have  found 
that  the  liens  of  the  mechanics  and  materialmen 
were  superior  to  the  liens  of  the  judgment  cred- 
itors under  any  other  theory." 

So,  while  this  authority  appears  to  be  in 
point,  yet  for  the  reason  that  it  is  contradic- 
tory within  itself  and  stands  alone,  unsup- 
ported either  in  the  state  of  E^nsas  or  else- 
where, we  do  not  believe  It  can  be  accepted 
as  controlling  authority. 

The  case  of  Cooley  v.  Black,  105  Ky.  267, 
48  S.  W.  1075,  is  based  upon  the  following 
statute  of  that  state: 

"A  person  who  performs  labor  or  famishes 
materials  in  the  erection,  altering,  or  repairing 
a  house,  building,  or  other  structure,  *  *  • 
by  contract  with  or  by  tbe  written  consent  of 


the  owner,  shall  have  a  lien  thereon  and  upon 
the  land  upon  which  such  improvements  may 
have  been  made,  or  on  any  interest  such  owner 
has  in  the  same,  to  secure  the  amount  thereof, 
with  costs." 

And  that  court  holds  as  follo^vs: 
"When  the  material  used  was  placed  in  the 
building  it  became  part  of  the  realty.  It  no 
longer  retained  its  character  of  personalty. 
Such  labor  as  was  done  to  make  this  conversion 
contributed  to  that  end,  and  the  character  of 
this  labor  could  not  change  the  nature  whicdt 
the  property  assumed  after  it  had  been  so  con- 
verted. At  the  moment  the  material  was  placed 
in  the  building  the  title  to  it  vested  in  the  own- 
er, subject  to  such  liens  as  by  law  existed  on 
the  freehold.  The  improvement  made  is  part 
of  the  freehold.  It  is  hardly  necessary  to  ob- 
serve that  when  a  lien  is  created  upon  the  real- 
ty it  embraces  all  permanent  improvements 
thereafter  placed  upon  it.  It  is  contended  that 
a  lien  attached  in  favor  of  the  contractors  the 
instant  material  was  placed  in  the  building,  and 
therefore  it  is  argued  that  the  contractors  have 
a  lieu  superior  to  that  of  the  vendor  on  the 
building,  but  one  inferior  to  his  on  the  lots 
upon  which  it  is  erected.  It  Is  true  that  con- 
tractors, who  erect  a  building  under  a  contract 
with  the  owner  of  the  soil,  have  a  lien  upon  the 
building  and  the  soil;  not  two  distinct  liens,  a 
first  lien  upon  the  building  and  a  subordinate 
one  on  the  soil,  but  a  lien  upon  the  entirety,  the 
land  in  its  improved  condition.  The  question  in 
this  case  is:  Did  the  Legislature  intend  to  give 
mechanics  and  materialmen  hens  superior  to 
that  held  by  a  vendor  at  the  time  they  furnished 
material  or  performed  labor  in  the  erection  of 
a  building?  The  General  Assembly  could,  as  it 
did,  say  that  the  man  who  performs  labor  or 
furnishes  material  in  the  erection  of  a  building 
has  a  lien  upon  it  and  upon  the  land  upon 
which  it  stands.  This  lien,  however,  can  exist 
notwithstanding  a  vendor  had  a  lien  upon  the 
real  estate  at  the  time  the  improvement  was 
made.  The  declaration  that  a  hen  attaches  in 
favor  of  the  laborer  or  materialman  does  not  in- 
dicate that  the  improvements  made  on  the  land 
are  not  to  assume  the  nature  of  realty,  and  that 
the  vendor's  lien  was  not  to  continue  to  exist 
thereon  in  the  same  manner  as  it  would  have 
done  before  the  enactment  of  the  mechanic's  lien 
law.  Before  we  could  hold  that  the  lawmaking 
power  intended  that  the  laborer  or  contractor 
was  to  have  a  lien  superior  to  that  of  a  vendor, 
some  language  would  have  to  be  used  which 
clearly  manifested  that  purpose.  Phil.  Medi. 
Liens,  §  237,  says:  'Does  a  prior  mortgage  on 
land,  which  is  subsequently  improved  by  build- 
ings, extend  its  lien  over  the  latter,  to  the  ex- 
clusion of  mechanics  who  erected  them?  In  an- 
swer it  has  been  said  that  the  lien  created  by 
the  statute  does  not  and  cannot  interfere  with 
the  prior  incumbrance  created  b^  mortgage  upon 
the  land  on  which  the  building  is  erected.  It  is 
equally  clear,  upon  the  principles  of  the  common 
law,  and  independent  of  any  statutory  provision, 
Uiat  any  building  or  improvement  erected  upon 
land  subsequent  to  the  execution  of  the  mort- 
gage, becomes  a  part  of  the  land,  and  subject 
to  tne  existing  incumbrance.  And  it  may  be 
safely  affirmed  that  a  mortgagee  cannot  be  de- 
prived of  the  benefit  derived  from  subsequent 
improvement,  except  by  clear  and  express  legis- 
lative provision.  In  case  of  doubt,  his  acknowl- 
edged common-law  right  would  prevaU.'  It  ia 
insisted  that  because  the  act  of  1834  contained 
a  proviso  that  tbe  act  should  not  be  construed  to 
affect  or  impair  liens,  etc.,  on  the  property,  and 
as  this  proviso  was  not  carried  into  the  law  as 
found  in  the  General  Statutes,  therefore  the 
Legislature  manifested  an  intention  to  make  a 
mechanic's  lien  superior  to  all  liens  existing  at 
the  time  the  mechanic's  Uen  attached.  If  this 
reasoning  be  sound,  then  the  mechanic's  lien 
would  be  superior  to  the  existing  liens  on  the 
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land  as  well  as  the  building  erected  thereon. 
The  General  Assembly  did  not  know  what  con- 
struction parties  and  the  courts  might  place 
on  the  act  of  1834 ;  hence  gave  a  rule  of  in- 
terpretation. This  court  construed  the  act  of 
1834  in  Orr  v.  Batterton,  14  B.  Mon.  (BCy.) 
100,  and  said :  'Now,  there  can  be  no  doubt 
that,  independent  of  the  law  which  gives  a  lien 
to  the  mechanic,  the  property,  in  its  improved 
condition,  if  the  vendee  had  made  any  improve- 
ments upon  it,  was  subject  to  the  vendor's  Uen. 
It  follows,  therefore,  as  an  inevitable  conse- 
quence, as  this  law  does  not  affect  or  injure  the 
Uen  of  the  vendor,  that  it  has  to  be  first  satis- 
fied, and  the  lien  on  the  property  given  to  the 
mechanic  is  entirely  subordmate  to  it'  The 
court  recognized  that  the  General  Assembly  did 
not  intend  to  injure  or  impair  liens  existing  at 
the  time  the  labor  was  performed  or  material 
furnished  in  the  erection  of  a  building,  and,  in- 
dependent of  the  purpose  to  do  so,  such  liens 
would  not  injure  such  pre-existing  liens.  The 
General  Assembly,  is  view  of  that  decision  and 
through  the  exercise  of  its  knowledge  as  to  the 
rules  of  interpretation  of  statutes,  deemed  it 
unnecessary  to  prescribe  a  rule  for  construing 
subsequent  acts  giving  liens  to  mechanics  for  la- 
bor performed  and  material  furniehecl,  etc.  So 
far  as  we  are  aware,  no  case  has  arisen  since 
Orr  V.  Batterton,  until  this  one,  except  under  a 
special  statute,  in  which  it  was  claimed  that 
the  General  Assembly  intended  to  give  laborers 
and  materialmen  a  lien  superior  to  that  of  a 
vendor.  For  the  courts  to  have  given  the  stat- 
ute the  construction  which  appellants  claim  is 
the  proper  one  would  have  produced  great  com- 
plications in  the  settlement  of  conflicting  claims; 
hence  mnch  litigation.  Indeed,  such  a  construc- 
tion would  have  interfered  with  the  sale  of  land, 
especially  lots  in  cities  and  tovnis.  Besides,  it 
would  have  deterred  people  from  loaning  money 
to,  and  taking  mortgages  from,  persons  who  de- 
sired to  build  houses  or  engage  in  business  en- 
terprises. As  the  record  of  the  county  court 
showed  appellee's  lien  existed,  the  api>ellants 
were  charged  with  notice  thereof.  With  that 
knowledge,  they  chose  to  risk  the  ezpenditare 
necessary  to  perform  their  contracts,  and  they 
cannot  now  complain  that  the  result  is  a  hard- 
ship upon  them. 

We  quote  from  tbe  case  of  Allls-Caialmers 
Ca  V.  Central  Trust  Oo.,  190  Fed.  704,  HI 
C.  C.  A.  428,  3»  Ii,  R.  A,  (N.  S.)  84: 

"While  statutes  giving  liens  to  laborers  and 
to  those  who  furnish  materials  are  to  be  liberal- 
ly construed,  yet,  in  the  absence  of  a  dear  ex- 
pression of  the  Legislature,  the  courts  should 
not  adopt  by  a  construction  of  doubtful  langnage 
a  rule  that  would  unsettle  the  rights  of  mort- 
gagees or  impair  their  security.  We  concur  in 
the  view  of  the  learned  dtcnit  Judge  that  there 
is  no  just  reason  why  tbe  statute  should  be  ex- 
tended by  construction  to  a  mortgagee  out  of 
possession.  One  who  contracts  with  the  owner 
of  land  to  furnish  labor  and  materials,  or  one 
who,  with  his  consent,  furnishes  materials,  is 
assumed  to  know,  if  a  mortgage  is  recorded,  that 
the  consent  of  the  mortgagor  as  owner  can  give 
a  lien  only  to  tbe  extent  of  the  mortgagor's  in- 
terest. *  *  •  He  has  no  reasonable  ground 
for  an  expectation  or  belief  that  a  mortgagee 
who  has  advanced  money  upon- the  security  of 
tbo  land  or  on  the  improvements  to  be  made 
thereon  is  willing  to  forego  this  security,  even  if 
the  money  is  advanced  for  the  purpose  of  plac- 
ing improvements  upon  the  land.  •  •  •  who- 
ever undertakes  construction  work  upon  proper- 
ty subject  to  a  recorded  mortgage  must  be  as- 
sumed to  have  relied  upon  the  personal  re- 
sponsibility of  the  other  party  to  the  contract, 
and  upon  such  liens  as  the  statute  grants  in  def- 
inite terms,  and  not  upon  the  expectation  of  dis- 
placing the  priority  of  mortgage  liens.  The  ar- 
gument that  there  is  some  sort  of  superior  equi- 
tj  in  claims  for  work  and  materials  over  liens 


\  for  money  previously  advanced  upon  mortgage 
is  without  merit,  and  the  chancellor  cannot  ap- 

Sly  such  a  principal  either  to  displace  vested 
ens  or  to  broaden  a  lien  statute  by  a  construc- 
tion which  disregards  absolutdy  the  rights  in  a 
mortgage  security." 

We  take  the  following  excerpt  from  the 
case  of  Martsolf  v.  Barnwell,  15  Kan.  612: 

"Which  lien  was  prior?  Barnwell  claimed 
a  mortgage ;  Martsolf  a  mechanic's  lien.  Barn- 
well's mortgage  was  executed  and  recorded  Au- 
gust 21,  1871;  Martsolf  8  contract  for  work 
was  executed,  and  his  work  commenced,  Au- 
gust 23,  1871.  Upon  this  alone  Barnwell  would 
have  unquestioned  priority.  As  against  this  it 
is  claimed  that  pnor  to  the  execution  of  the 
mortgage  there  was  an  understanding  between 
the  morUiagee,  the  lot  owner,  and  Martsolf,  by 
which  Martsolf  was  to  erect  a  building,  and 
the  mortgagee  was  to  advance  to  the  lot  owner 
the  money  needed  to  pay  for  the  work  as  it 
progressed,  and  that  the  mortgagee  had  actually 
drawn  up  the  contract  for  the  work  between 
the  lot  owner  and  Martsolf  and  that  from  that 
understanding  Martsolf  had  a  right  to  suppose 
on  the  23d,  when  he  executed  his  contract  and 
commenced  work,  that  no  money  had  actually 
been  advanced  or  mortgage  executed.  We  fail 
to  appreciate  the  force  of  this  argument. 
*  *  *  The  mortgage  was  on  record,  and  Mart- 
solf was  chargeable  with  notice  of  its  existence. 
He  could  acquire  no  rights  against  it,  or  in 
precedence  to  it.  If  doubtful  about  payment, 
or  unwilling  to  risk  the  security  of  the  second 
lien,  he  could  decline  the  proposed  contract." 

In  Fuller  t.  Pauley  et  al.,  48  Neb.  138,  66 
N.  W.  1116k  ^m  find  the  following  syllabus : 

"A  person  who  furnishes  materials  for  use 
in  the  erection  of  buildings  on  land  to  one  in 
possession  thereof,  under  contract  of  sale,  may 
acquire  a  mechanic's  lien  on  the  premises  for 
any  unpaid  amount  of  the  price  of  the  materi- 
als; but,  if  there  is  no  agreement  between  the 
vendor  and  vendee  of  the  land  that  the  improve- 
ment shall  be  made,  the  Uen  can  only  attach  to 
the  interest  of  the  vendee,  and  will  be  subse- 
quent and  inferior  to  the  lien  of  the  vendor  for 
any  balance  of  the  purdiase  price  for  the  land 
remaining  unpaid." 

See  Calmer  Paint  &  GlasB  Ca  y.  Oleason, 
42  Utah,  344,  130  Pac.  66 ;  Brace  v.  Superior 
Land  Co.  et  al.,  66  Wash.  681,  118  Paa  910; 
New  HampeUre  Savings  Bank  et  aL  v. 
Vamer,  216  Fed.  721,  132  C.  C.  A.  631;  Fan- 
ning et  al.  y.  Belle  Terre  Estates,  Ina,  162 
App.  Div.  718,  137  N.  X.  Supp.  595;  Oady 
Lbr.  Co.  y.  Miles,  96  Neb.  107,  147  N.  W. 
210;  Allls-Chalmers  Co.  y.  Central  Trust 
Co.,  190  Fed.  700,  111  C.  C.  A.  428,  89  U  K. 
A.  (N.  8.)  84;  Morse  and  Others  v.  Dole 
and  Others,  73  Me.  351 ;  Roper  et  al.  v.  Nat. 
Fire  Ins.  Ca,  161  N.  C.  151,  76  S.  E.  869; 
Cox  et  al.  V.  New  Bern  Lighting  &  Fuel  Co., 
152  N.  C.  164,  67  S.  E.  477;  Pickens  y. 
Plattsmouth  Inv.  Ca,  37  Neb.  272,  55  N.  W. 
947 ;  Fuller  v.  Pauley,  48  Neb.  138,  66  N.  W. 
1115;  New  Memphis  Gaslight  Co.  Cases,  105 
Tenn.  268,  60  S.  W.  206,  80  Am.  St  Rep. 
880 ;  Baker  y.  Bobbins  et  al.,  119  N.  C.  289, 
25  S.  £.  876;  Hoffman  v.  Moore's  Adm'r, 
101  Ky.  288,  41  S.  W.  292;  Cooley  et  al.  y. 
Blade,  105  Ky.  267,  48  S.  W.  1076;  Getto  et 
al  V.  Friend  et  aL,  46  Kan.  24,  26  Paa  473 ; 
Hoagland  et  aL  y.  Lowe  et  al.,  39  Neb.  397, 
58  N.  W.  197;  Malmgren  et  aL  y.  Pblnney 
et  aL,  50  Minn.  457,  52  N.  W.  915,  18  L.  R. 
A.  753 ;   MiUer  et  aL  y.  Stoddard  et  al.,  60 
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Minn.  272,  tSZ  N.  W.  895,  16  L.  B.  A.  288; 
WImberly  v.  Maybtrry,  94  Ala.  240, 10  South. 
157,  14  L.  R.  A.  305. 

As  said  before,  there  are  many  states 
which  permit  materialmen  and  mechanics, 
who  furnish  material  and  labor  to  improve 
land  upon  which  there  Is  a  prior  recorded 
mortgage,  to  obtain  a  lien  on  the  improve- 
ments so  constructed  superior  to  the  mort- 
gage Hen,  but  such  priority  operates  only 
upon  the  improvements,  the  mortgage  holder 
still  retaining  his  priority  as  to  the  land; 
but,  as  this  rule  contravenes  the  common 
law.  It  cannot  be  done  In  the  absence  of  an 
expressed  statute  which  plainly  authorizes 
it  It  will  be  noted  that  statutes  that  au- 
thorize it  are  clear  and  explicit,  and  leave 
nothing  to  conjecture.  The  statute  of  the 
state  of  Texas  thereon,  which  allows  the 
materialmen  and  mechanics  a  prior  lien  on 
the  Improvements,  is  as  follows: 

Sayles*  Supp.  Rev.  St.  art.  3171:  "The  lien 
herein  provided  (or  shaU  attach  to  the  houses, 
buildings,  or  improvements  for  which  they  were 
furnished,  or  the  work  was  done  in  preference 
to  any  prior  lien  or  incumbrance,  or  mortgage 
upon  the  land  upon  which  houses,  buildings,  or 
improvements  have  been  put  or  labor  perform- 
ed, and  the  person  enforcing  the  same  may  have 
such  house,  building,  or  improvement  sold  sep- 
arately." 

The  statute  of  the  state  of  Iowa  upoa  the 
same  subject  is  as  follows:  Subdivision  4  of 
section  3317  of  McGIaln's  Code,  which,  so  far 
as  material,  is  as  follows: 

"The  liens  for  the  things  aforesaid  or  the 
work,  including  those  for  additions,  repairs  and 
betterments,  shall  attach  to  the  buildings,  erec- 
tions or  improvements  for  which  they  were  fui^ 
nished  or  done,  in  preference  to  any  prior  lien  or 
incumbrance  or  mortgage  upon  the  land  upon 
which  such  erection,  building,  or  improvement 
belongs,  or  is  erected  or  put. 

The  statute  of  Montana  is  to  the  same 
effect.  Liens  for  labor  or  materials  shall  at- 
tach to  the  buildings  or  Improvements  for 
which  the  materials  were  furnished  or  work 
done,  in  preference  to  any  prior  lien  or  in- 
cumbrance.   Rev.  Codes  Mont.  §  7295. 

See  Carriger  v.  Mackey,  15  Ind.  App.  392, 
44  N.  E.  266;  Land  Mtg.  Bank  v.  Quanah 
Hotel  Co.,  89  Tex.  332,  34  S.  W.  730 ;  Tower 
V.  Moore,  104  Iowa,  345,  73  N.  W.  823 ;  Joral- 
mon  v.  McPhee,  31  Colo.  26,  71  Pac.  419; 
Grand  Opera  House  Co.  v.  Magulre,  14  Mont. 
568,  37  Pac.  607;  Bell  v.  Groves,  20  Wash. 
002,  56  Pac.  401 ;  Johnson  v.  Puritan  Mining 
&  Milling  Co.,  19  Mont.  30,  47  Pac.  337. 

Compare  the  language  used  in  the  above 
statutes  with  our  own  upon  the  same  sub- 
ject, which,  referring  to  liens  of  materialmen 
and  mechanics  so  far  as  applicable,  is  as  fol- 
lows: 

"Such  liens  sfaall  be  preferred  to  all  other  liens 
or  incumbrances  which  may  attach  to  or  upon 
such  land,  buildings  or  improvements  or  either 
of  them,  subsequent  to  the  commencement  of 
such  building."  St.  1893,  f  4527,  as  amended 
by  Laws  1005,  p.  816;  section  3862,  Laws  Okl. 
1010." 

2^0  fair  Interpretation  placed  upon  our 
statute  as  above  set  out  will  justify  the  con- 


struction insisted  upon  by  tiie  plalntifTs  in 
error.  The  Legislatures  of  other  states  In 
enacting  such  a  provision  have  not  found  it 
necessary  to  so  word  the  statute  thereon  as 
to  leave  the  matter  in  doubt  or  open  to  sur- 
mise. It  is  our  duty  here  to  construe  the 
law  as  we  find  it  and  to  leave  the  enact- 
ment of  laws  to  the  Legislature.  Should  the 
Legislature  desire  to  enact  such  a  provisiMi 
as  defendants  here  contend  toe,  they  will 
find  precedent  to  guide  tbem  from  many 
states;  but  before  we  can  take  the  liberty  to 
supplant  a  recorded  mortgage  with  a  subse- 
quent Hen  without  the  holder's  consent  the 
law  under  which  it  is  done  should  be  couch- 
ed in  such  clear  and  nnamUguons  terms  that 
one  who  accepts  a  mortgage  upon  a  tract  of 
land  may  know  that  it  is  possible  to  im- 
prove him  out  of  his  security  without  his 
consent.  Such  a  radical  law  should  and 
can  be  made  manifest  in  language  of  plain 
and  definite  meaning,  and  should  not  be  left 
open  to  surmise,  conjecture,  or  doubtful  con- 
struction. 

Our  statute  does  not  make  a  mechanic's 
lien  operate  on  the  improvements  alone,  but 
makes  the  lien  of  the  mechanic  or  material- 
man effective  upon  the  lands  and  Improve- 
ments. Rev.  Laws  1010,  §  3862.  It  will  be 
noted  that  our  statute  does  not  In  any  way 
pretend  to  separate  lands  and  Improvements 
for  the  purpose  of  fixing  any  lien.  This  stat- 
ute simply  assumes  the  doctrine  existing  at 
common  law  tliat  Improvements  become  a 
part  of  the  realty  and  provides  a  priority  of 
a  mechanic  and  materialman  against  any 
liens  that  may  attach  to  the  land  "subsequent 
to  the  commencement  of  such  building." 

[81  Neither  do  we  think  the  mere  knowl- 
edge of  the  plaintiffs  that  Basham  intended 
to  Improve  the  land  upon  which  he  executed 
the  mortgage  to  tbem,  or  the  knowledge  that 
be  was  improving  it  after  the  giving  of  the 
mortgage,  can  avail  defendants  to  subordi- 
nate the  mortgage  to  them  to  after-acquired 
liens.  Holmes  v.  Hutdilns,  38  Neb.  601,  57 
N.  W.  614. 

[S]  It  is  insisted  that  those  of  the  defend- 
ants who  performed  labor  in  the  erection  of 
the  said  improvements  upon  the  land  in  con- 
troversy, by  virtue  of  the  provisions  of 
chapter  114,  Session  Laws  of  1911,  are  glv«i 
a  prior  lien  upon  the  said  improvements 
over  plaintUfs'  mortgage.  Sections  1  and  6 
of  said  chapter  114  are  as  follows: 

Section  1:  "Laborers  who  perform  work  and 
labor  for  any  person  under  a  verbal  or  written 
contract,  if  unpaid  for  the  same,  shall  have  a 
lien  on  the  production  of  their  labor,  for  such 
work  and  labor :  Provided,  that  such  lien  ahall 
attach  only  while  the  title  to  the  property  re- 
mains in  the  original  owner." 

Section  5 :  "Liens  created  nnder  this  act  aliaU 
take  precedence  over  all  other  liens  whether  cre- 
ated prior  or  subsequent  to  the  laborer's  lien 
herein  created  and  provided." 

Section  1  is  comprehensive,  and  gives  la- 
borers a  lien  on  "the  production  of  their  la- 
bors" ;  and  this  lien  is  not  limited  to  personal 
property,  bat  was  evidently  intended  to  cover 
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all  kinds  of  property.  At  least  we  are  un- 
able to  infer  tMt  it  was  Intended  to  limit 
the  lien  to  personal  property  only.  Section  6 
expressly  states  that  these  Uens  are  to  take 
precedence  over  all  other  Uens,  whether  prior 
or  subsequent  This  statute  is  evidently 
remedial,  and  intended  to  reach  Jnst  stxcSi 
Instances  as  we  And  in  the  case  at  bar. 

It  is  recommended  that  the  Judgment  of 
the  lower  court  as  to  those  defendants  who 
famished  material,  to  wit,  A.  M.  De  Bolt 
E.  J.  N.  Vonderslice,  Hubb  City  I^nmber  Com- 
pany, Klein  Hardware  Company,  and  Chaa. 
E.  Negiard,  be  affirmed,  and  that  the  Judg- 
ment of  the  lower  court  as  to  those  defend- 
ants who  performed  labor  In  the  construc- 
tion of  the  improvements  upon  the  pronlses 
in  controversy,  to  wit,  h.  G.  Madea,  W.  H. 
Adams,  0.  M.  Parker,  J.  H.  Boberts,  Jim 
Moore^  Jesse  Parker,  W.  D.  Olney,  John 
Peltier,  R.  J.  Bell,  Geo.  Fiefel,  J.  Strong,  and 
J.  P.  Irby,  be  modified,  so  as  to  give  them 
a  lien  npon  the  buildings  constructed  mpon 
the  land  In  controversy  prior  and  superior  to 
the  Uen  of  plaintiffs  upon  the  said  buildings, 
and  that  If  said  judgments  of  the  last-named 
defendants  are  not  paid  in  30  days,  then  an 
execution  shall  issue,  and  said  buildings  leiv- 
ied  upon  and  sold  to  satisfy  said  Judgments 
held  by  the  above  parties  last  named. 

The  Judgment,  so  modified,  should  be  af- 
firmed, and  the  costs  of  appeal  divided  be- 
tween appellant  materialmen  and  appellee. 

PER  CUAIAM.    Adopted  in  whole. 


PEEK  V.  NOBTHERN  PAO.  BY.  CO.  et  al. 

(No.  3417.) 
(Supreme  Court  of  Montana.    Oct  18,  1915.) 

1.  BiNEnciAi.  Associations  ^s>1&— Liabii.- 
rrr  to  TniRn  Pebbons  —  Dibectiko  Em- 
Fi<0Ti:s  Not  to  Empixiy  Physician. 

A  railway  employes'  beneficial  association 
organized  to  furnish  medical  and  surgical  aid 
to  its  members  retained  physiciana  at  various 
ptnnts,  and  its  rules  required  members  needing 
medical  or  surgical  aid  at  the  asaociatlon's  ex- 
pense to  call  the  nearest  authorized  physician, 
except  that  in  sudden  emergencies  other  services 
for  first  attention  might  be  procured.  Though 
any  deficit  in  the  funds  of  the  association  was 
made  up  by  donation  from  the  railway  compa- 
ny, it  nad  a  separate  entity.  Its  president 
wrote  the  general  superintendent  of  the  railway, 
calling  attention  to  the  expense  caused  by  the 
disposition  of  certain  employes  to  call  on  plain- 
tiff, who  was  not  oneot  the  association's  physi- 
cians, and  such  superintendent  wrote  to  division 
superintendents  stating  the  president's  griev- 
ance, that  the  practice  mentioned  might  not 
be  resorted  to  except  in  emergency  cases.  One 
of  the  division  superintendents  issued  a  circular 
quoting  the  association's  rules  and  expressing 
the  hope  that  it  would  not  be  necessary  to  again 
call  attention  to  the  embarrassment  to  the  rail- 
way company  and  the  association  through  fail- 
ure to  comply  with  the  instructions.  He  also 
verbally  told  a  yardmaster  that  it  was  his  desire 
to  have  the  company  physician  called  in  all  cas- 
es in  preference  to  plaintiff  or  any  other  doctor. 
By  the  yardmaster's  direction  a  notice  was 
posted  directing  all  yard  employes  in  case  of  ac- 


cident not  to  call  plaintiff,  but.  If  the  company 
doctor  could  not  be  located,  to  have  the  injured 
party  sent  to  the  hospital.  Held  that  while  thu 
association  could,  under  proper  circumstances, 
have  lawfully  signified  to  its  members  by  any 
proper  means  its  indisposition  to  have  any  deal- 
ings whatever  with  plaintiff,  the  notice  in  ques- 
tion was  a  departure  from  the  president's  letter 
and  unauthorized  by  the  association. 

PBd.  Note. — For  other  cases,  see  Beneficial 
Associations,  Cent.  Dig.  §|  7,  41,  49,  50;  Dec 
Dig.  «=»19.1 

2.  Touts  «=»21— LiABiLrry  —  Dibecting  Em- 
VLOTta  Not  to  Employ  Physician. 

The  general  superintendent  and  the  divi- 
sion superintendent  were  not  liable  to  plaintiff, 
as  what  was  written  or  said  by  them  was  with- 
in the  range  of  the  president's  request  and  con- 
stituted no  order  to  the  yardmaster  to  go  be- 
yond what  the  rules  of  the  association  required. 
[Ed.  Note.— For  other  cases,  see  Torta,  Cent 
Dig.  i  28;  Dec.  Dig.  «=921.] 

8.  ToBTS  «=>10— Liability— DiBKOTiNQ   Em- 
ployes Not  to  Employ  Physician. 

The  yardmaster  was  liable,  notwithstanding 
his  alleged  want  of  actual  malice,  as  he  was  not 
directed  to  publish  a  notice  that  under  no  cir- 
cumstances should  plaintiS  be  called,  and  his 
action  was  wrongful  and  malice,  if  necessary, 
might  be  implied. 

.lEd,  Note. — For  other  cases,  see  Torts,  Cent 
Dig.  S  10;    Dec.  Dig.  <Ss9lO.] 

4.   CoBlPOBATIONS      «s»423  —  lilABIUTT      FOR 

ToBT— DiBjtcTiNQ  Employes  Not  to  Em- 
ploy Physician. 

The  railway  company  was  also  liable  to 
plaintiff,  it  being  within  the  general  scope  of  the 
yardmaster's  employment  to  publish  suitable  no- 
tices to  such  of  the  company  s  employes  as  were 
under  his  direction,  since,  in  permitting  its 
channels  to  become  the  medium  through  which 
the  association  should  speak  to  its  employes, 
it  undertook  to  answer  for  wrongs  committett 
in  that  process. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  H  1692-1695 ;   Dec.  Dig.  <8=9423.] 

6.  Damaqes  9=>12  —  Evidknck— FailObb  ov 
Pboo*. 

Where  plaintiS  sued  for  the  loss  of  such 
emergency  practice  chargeable  to  the  associa- 
tion as  would  have  come  to  him  but  for  the  no- 
tice in  question,  but  his  testimony  touched  only 
his  entire  activities  among  yard  employes,  and 
no  figures  were  given  or  drcumstances  stated 
from  which  it  could  be  determined  what  portion 
of  the  whole  loss  came  within  the  class  of  emer- 
gency cases  for  which  liability  was  claimed, 
there  was  a  failure  of  proof,  and  he  could  re- 
cover nominal  damages  only. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  S  31 ;    Dec.  Dig.  «s»12.] 

Appeal .  from  District  Court  Lewis  and 
Clark  County ;   J.  Miller  Smith,  Judge. 

Action  by  William  A.  Peek  against  the 
Northern  Pacific  Railway  Company,  M.  M. 
Fowler,  Fred  Kennedy,  and  others.  From  a 
Judgment  for  plaintiff  against  the  defendants 
named,  they  appeal.  AfSrmed  In  part,  re- 
versed in  part  and  remanded,  with  direc- 
tions. 

Gunn,  Rasch  &  Hall,  of  Helena,  for  appel- 
lants. W.  D.  Rankin  and  Beverly  S.  Dudley, 
both  of  Helena,  for  respondent 

SANNER,  J.  The  amended  complaint  in 
this   action   alleges:    That   the   defendants 
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Northern  Pacific  Hallway  Company,  a  cor- 
poration, C.  Li.  Nichols,  Its  general  superin- 
tendent, M.  M.  Fowler,  Its  division  superin- 
tendent, F.  E.  Kennedy,  its  yardmaster  at 
Helena,  and  J.  M.  Welsh,  Its  assistant  yard- 
master,  conspiring  to  Injure  plaintiff  In  his 
profession  as  a  physician,  did  publish  and 
bring  to  the  notice  of  tiie  employ^  of  said 
company  the  following: 

"Helena,  Mont,  Mar.  8,  1911. 
"All  Yard  Employes : 

"In  case  of  accident  to  an  employ^  where 
medical  attention  is  needed  at  once,  do  not  in 
any  case  call  Dr.  Peek.  If  company  doctor 
cannot  be  located,  order  ambulance  and  have 
party  sent  to  hospital. 

"[Signed]    P.  E.   Kennedy, 

"General  Yardmaster." 

That  said  notice  was  maliciously  Intended 
to  and  did  injure  the  plaintiff  in  his  busi- 
ness. That  by  it  many  of  the  employes  of 
the  defendant  company  who  would  other- 
wise have  dealt  with  the  plaintiff  were  pre- 
vented from  doing  so,  In  consequence  of 
which  he  lost  business  to  his  damage. 

Issue  being  Joined,  the  cause  was  tried  to 
a  Jury,  evidence  on  the  part  of  plaintiff  only 
being  received.  According  to  the  evidence, 
the  Northern  Pacific  Beneficial  Association  is 
an  organization  of  employes  of  the  defend- 
ant railway  company  for  the  purpose  of  fur- 
nishing medical  and  surgical  aid  to  its  mem- 
bers, under  certain  rules  and  regulations. 
To  this  end  it  operates  hospitals  and  retains 
physicians  or  surgeons  at  various  points 
along  the  line  of  the  Northern  Pacific  Rail- 
way, two  of  such,  viz.,  Drs.  Treacy  and 
Cooney,  being  located  at  Helena.  The  rules 
and  regulations  of  the  association  provide 
that,  when  Its  members  require  medical  or 
surgical  aid  at  the  expense  of  the  associa- 
tion, the  nearest  authorized  physician  or 
surgeon  must  always'  be  called,  save  that  in 
sudden  emergencies  arising  from  accident  in 
the  discharge  of  duty  other  services  for  first 
attention  may  be  procured  pending  the  ar- 
rival of  the  authorized  surgeon.  Member- 
ship In  the  association  and  assent  to  its 
rules  and  regulations  by  all  oflSdals  and  reg- 
ular employes  of  the  railway  company — ex- 
cept those  on  temporary  duty,  those  whose 
monthly  compensation  is  less  than  $25,  and 
those  afflicted  with  chronic  disease  before  en- 
tering the  service — is  made  a  condition  of 
employment  with  that  company.  The  funds 
to  carry  out  the  purposes  of  the  associa- 
tion are  obtained  from  fixed  dues  Imposed 
upon  its  members  in  proportion  to  the  month- 
ly wage  or  salary  received ;  and.  If  these 
are  Inadequate,  the  deficit  is  made  up  by  do- 
nation from  the  railway  company.  The  as- 
sociation, however,  has  a  separate  entity 
from  the  railway  company,  possesses  Its  own 
board  of  managers,  and  conducts  its  own 
business  through  an  executive  committee  of 
which  Its  president  is  the  head.  On  Janu- 
ary 17,  1911,  M.  C.  Klmberly,  its  then  pres- 
ident, wrote  to  defendant  Nichols,  as  gen- 
eral superintendent,   directing  attei^tion  to 


the  fact  that  much  annoyance  and  some  ex- 
pense had  been  caused  to  the  association  on 
account  of  a  dispositlcm  on  the  part  of  cer- 
tain employes  at  Helena  to  call  upon  Dr. 
Peek  for  medical  and  surgical  service  with- 
out any  proper  effort  being  made  to  secure 
one  of  the  association's  authorized  surgeons, 
and  "without  much  regard  for  N.  P.  B.  A. 
rules."  In  Illustration  of  the  conditions  it 
was  pointed  out  that  Dr.  Peek  had  recently 
presented  a  bill  for  $1,600  for  services  ren- 
dered, including  an  operation  which  It  was 
believed  had  been  unnecessary,  and  the  hope 
was  expressed  that  Mr.  Nichols  would  do 
what-  he  could  to  Improve  the  situation.  In 
conformity  with  this,  Mr.  Nichols  on  Janu- 
ary 20,  1911,  wrote  to  the  division  superin- 
tendents within  his  Jurisdiction,  Including 
the  defendant  Fowler,  stating  Mr.  Klmber- 
ly's  grievance,  "in  order  that  the  practice 
[of  calling  outside  physicians]  may  be  care- 
fully watched  and  not  resorted  to  except  in 
emergency  cases,"  and  directing  that  the 
matter  be  taken  up  with  that  object  in  view. 
Ten  days  later  Mr.  Fowler  issued  the  follow- 
ing circular : 

"Northern  Pacific  Bailway  Company.    Office  of 
Division  Superintendent. 

"Missoula,  January  30,  1911. 

"Notice. 
"All  Concerned: 

"On  page  8  of  current  time  table  the  follow- 
ing instructions  with  reference  to  the  calling 
of  surgeons  and  physicians  appears:  'Bailway 
ofiicials  are  required  to  call  on  the  nearest  au- 
thorized surgeons  whenever  practicable,  when 
surgical  or  medical  services  are  needed.  Where 
such  are  accessible,  the  association  will  not  be 
responsible  for  bills  or  medical  services  render- 
ed by  any  other  physician.  In  the  event  of  a  sud- 
den emergency,  arising  from  accident,  if  neces- 
sary proper  surgical  aid  should  be  procured  un- 
til the  arrival  of  a  regularly  appointed  surgeon, 
when  the  case  should  be  placed  in  his  charge, 
and  in  no  case  should  the  services  of  any  other 
but  an  authorized  company  surgeon  be  continued 
at  the  expense  of  the  railway  company  or  the  as- 
sociation after  such  surgeon  is  able  to  assume 
charge  of  the  case.'  In  view  of  the  prominence  of 
the  above  instructions,  it  would  hardly  seem  nec- 
essary that  special  attention  should  be  called  to 
them;  yet  the  company  has  recently  been  pre- 
sented with  bills  aggregating  $1,600  to  cover  a 
case  of  an  injured  employ^  where  an  outside 
physician  was  called,  and  it  is  believed  unneces- 
sarily; the  employes  handling  the  case  neglect- 
ing to  see  that  an  authorised  snrgeon  was  sub- 
sequently placed  in  charge  of  the  case  with  as 
Uttle  de[ay  as  possible,  in  accordance  with  the 
above  instructions.  I  hope,  therefore,  it  will  not 
be  necessary  to  again  call  the  attentiou  of  any- 
one to  the  fact  that  the  railway  company  and 
the  N.  P.  B.  A.  have  been  embarrassed  through 
neglect  in  proper  compliance  with  instructions; 
certainly  there  is  no  reasonably  good  excuse  in 
view  of  the  prominence  of  the  plain  instructions 
to  govern.       M.  H.  Fowler,  Superintendent." 

Some  time  later,  but  before  the  posting  of 
the  notice  complained  of,  Mr.  Fowler  spoke 
to  the  defendant  Kennedy  on  the  same  sub- 
ject, the  occasion  being  an  accident  to  an  em- 
ploy6  for  whose  care  Dr.  Peek  had  been  call- 
ed. Instead  of  the  association  physician,  and 
In  that  conversation  Mr.  Fowler  again  refer- 
red to  the  rules,  and  said  that  it  was  his 
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desire  to  have  the  company  t>tiy8iclan  called 
In  all  cases,  In  preference  to  Dr.  Peek  or  any 
other  doctor.  Thereafter  the  defendant 
Welsh,  at  the  direction  of  Mr.  Kennedy,  post- 
ed the  notice  complained  of  on  the  wall  of 
one  of  the  rooms  of  the  company's  yard 
office  at  Helena.  Nichols,  Kennedy,  and 
Welsh,  who  were  called  as  plalntUTs  witness- 
es, disclaimed  any  malice  or  111  will  towards 
the  plaintiff  or  any  desire  to  Injure  him  in 
his  business. 

On  the  subject  of  damages  the  only  otI- 
dence  was  the  testimony  of  Burt  Ward  and 
the  plaintiff.  Dr.  Peek.  Ward  testified  that 
after  the  notice  In  question  was  posted,  and 
while  he  was  in  the  employ  of  the  railway 
company  as  extra  switchman,  he  fell  off  a 
flat  car  and  hit  his  head  on  tiie  ground,  but 
did  not  call  Dr.  Peek,  on  account  of  the  no- 
tice, did  get  Dr.  Cooney  on  the  phone,  went 
to  Dr.  Cooney's  oflBce,  saw  him,  and  Imme- 
diately returned  to  work.    Dr.  Peek  testified: 

"Q.  Prior  to  March  3,  1911,  what  have  you  to 
•ay  as  to  the  extent  of  your  medical  practice 
with  yard  employes  of  the  Northern  Pacific  in 
comparison  with  the  practice  you  had  with  the 
yard  employes  of  the  Northern  Pacific  Railway 
Company  after  March  3d?  A.  There  has  been  a 
Tislble  loss  of  about  $70  per  month ;  would 
average  about  $70 ;  and  the  inrisible  amount  I 
could  not  say.  Q.  And  that  extends  up  to  the 
present  time?  A.  It  extends  to  the  present 
time.  Well,  I  should  judge  it  is  about  the  same, 
what  I  am  doing  now  as  compared  with  the 
business  prior  to  that.  Q.  And  that  is  with 
the  yard  employes?    A.  Yes,  sir." 

At  the  close  of  the  erldence  defendants 
moTed  for  a  nmsult,  which  was  denied. 
They  elected  to  offer  no  evidence,  bnt  mored 
for  a  directed  verdict,  which  was  also  re- 
fused. Whereupon  the  court  submitted  the 
case  to  the  Jury,  giving  them,  at  plaintiS's 
request,  the  following  instructions,  among 
others: 

"You  are  instructed  that,  if  you  further  find 
from  the  evidence  that  the  notice  set  out  in 
plaintiff's  complaint  was  posted  by  defendant 
J.  M.  Welsh  in  obedience  to  the  commands  of 
his  superior,  Fred  Kennedy,  and  that  said  Ken- 
nedy, in  commanding  said  J.  M.  Welsh  to  post 
said  notice,  was  acting  within  the  scope  oi  his 
employment  with  the  defendant  Northern  Pacific 
Bailway  Company,  and  that,  as  a  direct  result 
of  said  posting  of  said  notice,  plaintiff  sustain- 
ed damages  to  hia  practice  as  a  physician  and 
surgeon  by  reason  of  yard  employes  failing  to 
call  the  plaintiff  in  cases  of  accident  to  them- 
selves, received  while  engaged  in  their  work  as 
yard  employte,  where  medical  attention  was 
needed  at  once,  and  it  was  impracticable  to  call 
an  authorized  physician,  and  plaintiff  would 
have  been  called,  then  ^our  verdict  should  be 
for  the  plaintiff  and  against  such  defendants  as 
you  find  from  the  evidence  took  part  in  or  sanc- 
tioned the  posting  of  said  notice." 

"Yon  are  instructed  that,  if  you  find  from  the 
evidence  and  the  instructiona  given  you  by  the 
court  that  plaintiff  is  entitled  to  recover,  then, 
in  assessing  his  damages,  you  will  award  him 
such  an  amount  as  will  fully  compensate  him  for 
the  loss  of  patronage,  if  any  be  sustained,  of 
yard  employ^  who  had  received  injuries  where 
medical  attention  was  needed  at  once,  and  it 
was  impracticable  to  call  an  authorized  phvsi- 
dan,  and  plaintiff  would  have  been  called,  but 
for  the  posting  of  the  notice  referred  to  in  plain- 
tiff's complaint,  from  the  date  of  the  posting  of 
Mid  notice  until  the  present  time." 


The  Jury  returned  a  verdict  exonerating 
Nichols  and  Welsh,  bnt  finding  for  the  plain- 
tiff and  against  the  other  defendants  In  the 
sum  of  $700.  Judgment  on  the  verdict  was 
entered,  and  a  motion  for  new  trial  was  de- 
nied.   Hence  these  appeals. 

[1]  From  the  Instructions  Just  quoted  It  la 
clear  that  the  plaintiff  prosecuted  his  case 
upon  the  theory — which  was  entirely  correct 
— ^that  his  right  of  action  was  not  for  the  loss 
of  general  practice  among  employte  of  the 
defendant  company,  but  for  loss  of  such  emer- 
gency practice  chargeable  to  the  beneficial 
association  as  would  have  come  to  him  but 
for  the  notice  complained  of ;  In  other  words, 
that  the  defendants  had  and  could  have  no 
authority  to  say  that  the  beneficial  associa- 
tion would  not  deal  with  Dr.  Peek  in  any 
case.  That  the  beneficial  association  could, 
under  proper  circumstances,  have  lawfully 
signified  to  Its  members  by  any  proper  means 
its  indisposition  to  have  any  dealings  what- 
ever with  Dr.  Peek,  Is,  we  think,  beyond 
dispute  (Lindsay  &  Co.,  Ltd.,  v.  Montana  P. 
&  L.,  37  Mont  264,  96  Paa  127,  18  L.  B.  A. 
[N.  S.]  707,  127  Am.  St  Rep.  722)  ;  but 
that  It  did  not  do  or  authorize  anything  of 
the  kind  Is  equally  clear  from  the  evidence 
of  record.  The  letter  of  Mr.  Kimberly  was 
ample  warrant  for  defendants  to  proceed  ac- 
cording to  Its  purport  but  It  did  not  go  be- 
yond the  request  for  suitable  steps  to  en- 
force the  rule  of  the  association  restricting 
the  call  of  outside  surgeons  to  cases  of  emer- 
gency and  pending  the  arrival  of  the  author- 
ized surgeon.  From  this  the  notice  in  ques- 
tion was  a  material  departure,  and  the  ques- 
tion Is :  Whose  Is  the  liability  and  to  what 
extent  Is  that  liability  established? 

[2-4]  The  exoneration  of  Mr.  Nichols  by 
the  Jury  was  entirely  Just  His  only  partici- 
pation in  the  matter  was  his  letter  to  the 
division  superintendents,  and  that  letter 
was  well  within  the  range  of  Mr.  Klmberly's 
request  For  the  same  reasons  the  defendant 
Fowler  should  also  have  prevailed.  Nothing 
written  or  said  by  him  exceeded  the  scope  of 
Mr.  Nichols'  letter  or  constituted  any  order 
to  the  defmidant  Kennedy  to  go  beyond  what 
the  rules  of  the  association  require.  Mr. 
Kennedy,  however,  was  liable,  notwithstand- 
ing his  alleged  want  of  actual  malice.  The 
rules  were  called  to  his  attention,  and  he 
was  told  that  preference  was  due  to  the  au- 
thorized surgeon  In  every  case;  but  he  was 
not  directed  to  publish,  as  in  effect  he  did, 
that  under  no  circumstances  should  Dr.  Peek 
be  called.  To  that  extent  and  In  that  sense, 
his  action  was  wrongful,  and  malice.  If  nec- 
essary, might  be  Implied.  The  company  was 
also  liable,  though  upon  other  grounds.  Mr. 
Kennedy  was  its  yardmaster  at  Helena,  and 
it  was  within  the  general  scope  of  his  em- 
ployment to  publish  suitable  notices  to  such 
of  the  company's  employes  as  were  under 
his  direction,  Including,  when  authorized, 
such  notices  as  the  one  complained  of.  Had 
the  railway  company  d^«^,  ,tl^P,^^gle 
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tlon,  unauthorized  by  the  beneficial  associa- 
tion aa  it  was.  Its  liability  would  be  obvious. 
So  In  permitting  its  channels  to  become  the 
medium  through  which  the  beneficial  associa- 
tion should  speak  to  its  employ&s.  It  under- 
took to  answer  for  wrongs  committed  in  that 
process.  Qromd  t.  Lossl,  48  Mont  274,  136 
Pac.  ioe». 

[S]  We  cannot  agree,  however,  that  liabili- 
ty in.  an^  amount  has  been  established 
against  any  of  the  defendants.  Under  his 
own  theory  of  the  case  plaintiff  was  entitled 
to  enjoy  only  that  practice  chargeable  to  the 
beneficial  association  which,  save  for  the 
notice,  would  have  come  to  him  In  emergency 
cases.  His  testimony — unsatisfactory  at 
best — touches  only  his  entire  activities 
among  yard  employes.  No  figures  are  given, 
no  circumstances  stated,  upon  which  cross- 
examination  might  be  based  or  a  determina- 
tion reached  as  to  what  portion  of  the  whole 
loss  came  within  the  class  for  which  liability 
was  claimed.  So  far  as  damages  are  con- 
cerned, there  is  a  total  failure  of  proof,  and 
the  plaintiff  must  be  relegated  to  his  right 
to  nominal  damages  only. 

So  far  as  the  defendant  Fowler  is  concern- 
ed, the  judgment  and  order  appealed  from 
are  reversed,  and  the  cause  Is  remanded  to 
the  district  court,  with  directions  to  enter 
Judgment  in  his  favor.  As  regards  the  other 
appealing  defendants,  the  order  appealed 
from  la  affirmed,  but  the  cause  is  remanded 
to  the  district  court,  with  directions  to  cor- 
rect the  Judgment  to  award  damages  in  the 
sum  of  $1.  Each  party  to  these  appeals 
will  pay  his  own  costs  of  appeal. 

BRANTLY,  C.  J.,  and  HOLLOWAY,  X, 
concur. 


OOBB  V.  HABTBNSTEIN.     (No.  2772.) 
(Supreme  CJonrt  of  Utah.     Oct  7,  1915.) 

1.  Pabtnebship  «=»25S— Death  of  Pabtneb— 
Rights  or  Scbvivob. 

Under  Comp.  Laws  1907,  i  3918,  providing 
that  on  death  of  a  partner  the  firm's  affairs  shall 
be  settled  by  the  surviving  partner,  and  not  the 
representative  of  the  deceased  one,  a  surviving 
partner  is  entitled  to  sue  to  recover  payments  on 
a  usurious  contract,  notwithstanding  section 
1241x2,  providing  for  recovery  of  sudt  payments, 
authorizes  suit  by  the  borrower  or  his  personal 
representative. 

[E>d.  Note. — For  other  cases,  see  Partnership, 
Dec.  Dig.  <S=9258.] 

2.  Appeal  and  E>bbob  <S=»174r-PBESENTATioN 
OF  Gbounds  of  Review  in  Ooubt  Below — 
Necessity. 

Under  Comp.  Laws  1907,  {§  2966,  2967,  te- 
qniring  objections  other  than  those  specified  as 
grounds  for  demurrer  to  be  taken  by  answer, 
and  that,  where  no  such  objection  is  taken  by 
demurrer  or  answer,  they  shall  be  waived,  the 
contention  cannot  for  the  first  time  be  raised  on 
appeal  that  the  suit  should  not  have  been 
brought  in  the  name  of  the  surviving  partner. 


'  but  should  have  been  brought  by  the  deceased's 
representative.! 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §{  1093,  1094,  1121-1132; 
Dec.  Dig.  <3=»174.] 

3.  Usdbt  <S=972— Oontbacts— CoNBTBucmow. 

As  the  taking  of  usurious  interest  is  a  mis- 
demeanor, the  courts,  in  determining  whether  s 
contract  Is  usurious,  will  always,  if  two  con- 
structions are  possible,  take  the  one  against 
usury. 

[Ed.  Note.— For  other  cases,  see  Usury,  Cent 
Dig.  i  147;    Dec  Dig.  <S=»72.] 

4.  USUBT    *=»77— CONTBAOTS— CoNSTBOCnON. 

A  contract  to  be  usurious,  must  be  so  at  the 
time  made. 

[Ed.  Note.— For  other  cases,  see  Usury,  Cent 
Dig.  ii  158-156;  Dec.  Dig.  iS=5»77.] 

6.   USUBY  ®=3l2— CONTBAOXB— FOBV. 

Where  there  is  a  corrupt  or  unlawfol  inten- 
tion to  violate  the  usury  law,  the  courts  will 
disregard  the  form  that  the  contract  may  take. 

[BM.  Note.— For  other  cases,  see  Usury,  Cent 
Dig.  |§  23,  24,  146 ;  Dec.  Dig.  «=»12.] 

6.  USUBY  «=s>12— CONTBACTS— ESSBNTIALB. 

A  corrupt  or  unlawful  intent  to  violate  the 
usury  law,  at  least  on  the  part  of  the  lender,  is 
an  essential  to  render  a  contract  usurious.' 

(Ed.  Note.— For  other  cases,  see  Usury,  Cent 
Dig.  {§  23,  24. 140;  Dec.  Dig.  <3s>12.] 

7.  usuby  «=»117  —  oontkacxs  —  bubdbn  of 
Pboof. 

In  a  proceeding  to  recover  back  under  Comp. 
Laws  1907,  §  1241x2,  payments  of  usury  plaintiff 
is  not  bound  to  establish  the  usury  beyond  a 
reasonable  doubt;  the  action  being  a  civil  one 
at  law,  and  not  criminal.' 

[Ed.  Note.— For  other  cases,  see  Usury,  Cent 
Dig.  H  32&-340;  Dec  Dig.  <8=»117.] 

8.  Ububy  ^s>i17  —  OomsACTS  —  Bvidbnob  — 

Sufficiency. 

In  a  suit  to  recover  alleged  usurious  pay- 
ments, evidence  held  insufficient  to  show  that  the 
lender  had  the  unlawful  intent  to  extort  usury. 

[Ed.  Note. — For  other  cases,  see  Usury,  Cent 
Dig.  !{  32&-340;  Dec.  Dig.  <3=»U7.] 

9.  Evidence  ®=597  —  Buffioikkot  TO  Sup- 
port Vebdiot. 

Where  recovery  in  a  civil  action  depends 
upon  a  number  of  elements,  a  general  verdict  in 
favor  of  recovery  cannot  stand,  unless  there  ia 
substantial  evidence  in  support  of  each  element* 
[£}d.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  {  2449 ;  Dec.  Dig.  <S=>597.] 

10.  Appeal  and  Bbbob  9=31001  —  Revikw  — 
Vebdictb. 

A  general  verdict  cannot  h«  upheld  on  ap- 
peal, where  there  is  no  substantial  evidence  m 
favor  of  some  of  the  elements  which  are  assumed 
to  exist 

[Kd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  3922,  892&-3934 ;  iBec  Dig. 
«=»1001.] 

11.  UsuBY  €=5119  —  What  Consiitdtes  — 
Question  of  Law. 

Whether  a  trousacticm  is  usurious  or  not  ia 
a  mixeCr  question  of  law  and  fact  the  facta  of 


>  Insuranca  Co.  v.  Railroad  Oo.,  44  Utah,  K,  UI 
Pac.  653.       • 

'Fisher  v.'Adamson,  lEl  Pae.  S51. 

•Culmer,  etc.,  Co.  v.  Oleason.  41  Utali.  144,  130 
Pac.  66;  Brown  v.  Johnaon,  t:  Utah,  1.  U4  Pao. 
590,  46  U  R.  A.  (N.  S.)  U57 ;  Fiaher  v.  Adanuon. 
161  Pac.  351. 

<  State  V.  Hill.  44  UUh.  79,  138  Pac.  U4t:  Stat* 
V.  Blank,  43  Utah,  2U,  134  Pac.  735;  StaU  v.  Po- 
tello,  40  Utah,  S6,  119  Pac.  1023;  SUte  v.  Powell. 
143  Pac.  588:    State  v.  Sheffield,  146  Pac.  306. 
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tbe  trangacdon  being  for  the  Jnry,  and  the  ques- 
tion whether  they  constitute  usury  being  for  the 
court. 

lEd.  Note.— For  other  cases,  sec  Usury,  Cent 
Dig.  {8  343-357;  Dec.  Dig.  «=»119.] 

12.  Statdtks  «=>11&—VaijiAty— Title.    • 
The  title  of  the  original  statute  now  fonnd 

under  Comp.  Laws  1907,  {  1241x2,  providing  in 
cases  of  usury  for  recovery  of  the  principal  sum, 
is  sufficiently  broad  to  be  valid  under  tne  Con- 
stitution.o 

[Ed.  Note. — For  other  cases,  see  Statntes, 
Cent  Dig.  {§  152-164 ;   Dec.  Dig.  «8=»116.] 

13.  Costs  €=s>25S— On  Appeal— Bbiefs. 
While  counsel  may  repeat  the  evidence  in 

some  instances  in  their  briea  for  the  convenience 
of  the  court,  yet  costs  cannot  be  awarded  for  nn- 
neceasary  repetitions  of  evidence  in  the  briefs 
which  ia  In  the  abstract. 

[Ed.  Note.— For  other  cases,  see  Costa,  Cent 
Dig.  if  978-982;  Dec.  Dig.  «S9268.] 

Appeal  from  District  Court,  Salt  Lake 
Connty;   Geo.  O.  Armstrong,  Judge. 

Action  by  Rufns  K.  Cobb,  as  sole  surrlTing 
partner  of  tbe  finn  of  B.  K.  Cobb  &  Co., 
against  Emanuel  A.  Hartensteln.  Eirom  a 
judgment  for  plaintiff,  defendant  appeals. 
Rerersed  and  remanded. 

Van  Cott,  Allison  ft  Rlter,  Howat,  Mae- 
mlllan  &  Nebeker,  and  Dickson,  Ellis,  Ellis 
&  Schnlder,  all  of  Salt  Lake  City,  for  appel- 
lant Ball,  Mulllner  ft  McCarty  and  Dey, 
Hoppaugh  &  Fabian,  all  of  Salt  Lake  City, 
for  respondent 

FRIGK,  J.  On  October  16, 1918,  tbe  plaln- 
tiff  ccmimenced  ttala  action  against  the  de- 
fendant to  recover  certain  sums  of  money 
which,  tbe  plaintiff  alleged,  he  had  paid  to 
the  defendant  as  principal  and  Interest  np<Hi 
two  contracts  alleged  to  be  usurious  and 
which  are  hereinafter  set  forth.  Two  causes 
of  action,  one  upon  each  of  the  contracts 
were  stated  In  tbe  complaint  The  defendant 
appeared  in  tbe  action,  and  In  his  answer, 
after  admitting  the  matters  of  inducement, 
denied  generally  the  other  allegations  of  the 
complaint 

The  action  w&s  based  upon  Comi>i  Laws 
1907,  S{  1241X,  1241x1,  and  1241x2.  Section 
1241X,  in  .sobstance,  provides  that  parties 
may  enter  Into  a  contract  "for  the  payment 
of  interest,  for  the  loan  or  forbearance  of 
any  money,  goods,  or  things  in  acticm,  not 
to  exceed  twelve  per  cent  per  annum."  Sec- 
tion 1241x1,  as  amended  by  Laws  Utah  1909, 
p.  180,  prohibits  the  taking  of  "any  greater 
sum  or  greater  value  for  the  loan  or  forbear- 
ance of  any  money,  goods,  or  things  In  action 
than  Is  prescribed  in  section  1241x"  ;  and  any 
violation  of  the  statute  Is  declared  a  misde- 
meanor, and  Is  punishable  as  such.  Section 
1241x2,  so  far  as  material  here,  reads  as  fol- 
lows: 

"Every  person  who,  for  any  snch  loan  or  for- 
bearance, shall  pay  or  deliver  any  sum  or  value 
[greater]  than  is  above  allowed  to  be  received, 


'  Marloneauz  t.  Cutler,  32  Utah,  476,  (1  Pac.  3S6 ; 
Edler  v.  Edwards,  34  Utah,  13-19,  t5  Pac.  3S7; 
Naylor  v.  Crabbe,  148  Pac.  369;  Martineaa  v. 
Crabbe,  1£0  Pac.  30L 


or  the  principal  or  any  part  thereof  of  said 
usurious  loan  or  forbearance,  and  hla  personal 
representatives,  may  recover  in  an  action  against 
the  person  who  shall  have  taken  or  received  the 
same,  and  his  personal  representative,  tbe 
amount  of  money  so  paid  or  value  delivered,  both 
as  principal  and  interest,  if  such  action  be 
brought  within  one  year  after  such  payment  or 
delivery." 

There  are  several  other  sections  in  which 
all  notes,  bonds,  mortgages,  etc.,  wherein 
more  than  12  per  cent  interest  per  annum 
Is  reserved  are  declared  void. 

The  contiact  declared  on  In  the  first  cause 
of  action  reads  as  follows: 

"Salt  Lake  City,  Utah,  Nov.  B9,  1911. 

"I,  E.  A.  Hartensiem.  seller,  have  this  day  sold 
to  R.  K,  Gobi  d  Co.,  buyer,  fourteen  thoutand 
(14,000)  shares  of  tbe  capital  stock  of  the  Pt- 
oche  Demijohn  Mining  Company,  at  ten  and 
one-half  cent*  (10%)  per  shart  buyer  tixty  (60) 
days,  such  sale  being  in  accordance  with  tbe 
rules  and  by-laws  of  the  Salt  Lake  Stock  and 
Mining  Exchange,  the  same  being  hereby  referred 
to  and  made  part  of  this  contract  The  said  sel- 
ler has  deposited  in  escrow  with  E.  A.  Harten- 
ttein  said  fourteen  thouiand  (14,000)  shares  of 
stock)  and  hereby  acknowledges  tlie  receipt  of 
four  hundred  forty-one  no/100  dollars  ($441.00) 
from  the  said  buyer,  being  thirty  per  cent.  (SO 
per  cent.)  margin  required,  and  the  said  buyer 
hereby  agrees  to  remargin  as  required  by  said 
rules  and  by-laws.  In  case  of  an  advance  in  the 
price  of  said  stock,  any  surplus  margin  over  thir- 
ty per  cent,  shall  upon  demand  of  said  buyer,  be 
returned  to  him  by  said  seller  in  like  install- 
ments as  they  were  made.  The  said  B.  A.  Hart- 
enttein  is  hereby  authorized  to  deliver  said 
stock  to  said  buyer  at  any  time  within  tixty 
days  from  date  hereof,  upon  payment  to  him  of 
amount  due  thereon. 

Amount  paid  |   Ul.OO 

Balance  due $1,039.00 

Total il,470M 

"[Signed]  E.  A.  Bartenxtein,  Seller. 

"B.  K.  Cohi  &  Oo..  Buyer." 

Tbe  one  on  which  the  second  cause  of  ac- 
tion Is  based  reads  as  follows: 

"Salt  Lake  City,  Utah.  June  Si,  tOl. 

"I,  E.  A.  Eartenstein,  seller,  have  this  day 
sold  to  B.  K.  Coll  <£  Co.,  buyer,  five  thoutand 
(5,000)  shares  of  the  capital  stock  of  the  Pioche 
Demijohn  Mining  Company  at  ten  and  one- 
fourth  cent!  (10%)  per  share  buyer  thirty  (SO) 
days,  such  sale  being  in  accordance  with  the 
rules  and  by-laws  of  the  Salt  Lake  Stodc  and 
Mining  Exchange,  the  same  being  hereby  referred 
to  and  made  j^art  of  this  contract  Tbe  said  sel- 
ler has  deposited  in  escrow  with  E.  A.  Hartm^- 
ttein  said  /ive  thouwnd  (5,000)  shares  of  stock, 
and  hereby  acknowledges  the  receipt  of  one 
hundred  fifty-three  tb/joj  dollars  ($15S.75\ 
from  the  said  buyer,  being  thirty  per  cent.  (30 
per  cent.)  <margin  required,  and  the  said  buyer 
hereby  agrees  to  remargin  as  required  by  said 
rules  and  by-laws.  In  case  of  advance  in  the 
price  of  said  stock,  any  surplus  margin  over  thir- 
ty per  cent,  shall  upon  demand  of  said  buyer  be 
returned  to  him  by  said  seller  in  like  install- 
ments as  they  were  made.  The  said  E.  A.  Bart- 
enttein  is  hereby  authorized  to  deliver  said  stock 
to  said  buyer  at  any  time  within  thirty  days 
from  date  hereof,  upon  payment  to  him  of 
amount  due  thereon. 

Amount  paid   tl.iS.7S 

Balance  due sSoS.lS 

Total    |5f8.50 

"[Signed]  E.  A.  Bartenttein,  Seller. 

••n.  K.  Coll  &  Co.,  Buyer.'" 
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Those  iwrtlons  Italicized  were  written  In 
the  contracts  with  pen  and  ink,  wblle  the 
other  portions  were  printed  matter.  There 
were  several  extensions  of  time  Indorsed  on 
the  backs  of  both  of  said  contracts,  but  those 
may  be  passed  by  for  the  present.  There 
Is  also  another  writing  which,  it  is  contended, 
is  material  in  determining  the  question  at 
issue  to  which  we  shall  refer  again  later. 

In  the  first  cause  of  action  the  pnrpose 
for  which  the  contract  was  entered  Into  was 
characterized  as  follows: 

"That  the  agreement  described  in  the  preced- 
ing paragraph  waa  disguised,  and  an  attempt 
was  made  to  conceal  the  usurious  nature  thereof 
by  a  certain  pretended  contract  of  sale  dated 
November  29,  1911,  signed  by  and  entered  into 
between  said  firm  of  R,  K.  Cobb  &  Co.  and  said 
defendant  and  known  as  a  'buyer  sixty,'  where- 
in and  whereby  said  defendant  pretended  to  sell 
to  said  firm  of  R.  K.  Cobb  &  Co.  on  a  margin, 
and  said  firm  of  R.  K.  Cobb  &  Co.  pretended  to 
buy  on  a  margin  from  said  defendant,  14,000 
shares  of  the  capital  stock  of  the  Ploche  Demi- 
john Mining  Company,  at  the  rate  of  10^  cents 
per  share,  aggregating  $1,470  (notwithstanding 
said  stock  then  and  there  belonged  to  said  firm 
of  B.  K.  Cobb  &  Co.,  and  was,  m  fact,  received 
from  them  by  defendant  as  collateral  security 
for  the  payment  of  the  above  described  loan  of 
$9S9),  and  wherein  and  whereby  defendant  also 

Sretended  to  have  received  a  margin  of  $441,  or 
0  per  cent,  of  said  sum  of  $1,470  (leaving  a 
balance  of  $1,029  due  on  said  alleged  contract, 
which  balance  embraced  the  sums  of  $959  prin- 
cipal and  $70  interest  of  the  loan  above  describ- 
ed), whereas,  in  truth  and  in  fact,  instead  of  be- 
ing the  payment  of  a  margin,  the  payment  of 
said  $441  was  made  as  part  of  a  scheme  for  the 
concealment  of  the  true  contract  between  said 
parties,  and  in  the  manner  following  to  wit: 
At  the  time  of  said  loan  said  defendant  paid  to 
said  firm  of  R.  K.  Cobb  &  Co.,  the  sum  of  $1,400, 
being  $441  more  than  was  actually  loaned  or 
borrowed,  and  concurrently  with  such  payment 
said  firm  of  R.  K.  Cobb  &  Co.  returned  to  de- 
fendant said  sum  of  $441,  which  was  thereupon 
credited  upon  said  pretended  contract  as  'mar- 
gin,' as  aforesaid.  That  said  pretended  con- 
tract was  and  is  void,  and  was  devised  and  in- 
tended as  a  mere  cloak  for  the  concealment  of 
the  true  contract  between  said  parties,  which 
said  true  contract  is  set  forth  and  described  in 
the  paragraph  next  above." 

Respecting  the  second  contract  similar  al- 
legations were  contained  in  the  second  cause 
of  action.  It  was  also  alleged  that  the  trans- 
actions represented  a  loan  of  money,  and  that 
the  plaintiff  had  paid  to  the  defendant  ex- 
cessive sums  of  money  as  interest  on  said 
loan,  and  had  also  paid  him  the  principal 
amount  spedQed  In  the  contracts.  Judgment 
was  prayed  for  the  full  amount,  stated  In 
each  cause  of  action.  A  trial  to  the  court 
resulted  in  findings  that  the  transactions 
described  as  aforesaid  constituted  loans  from 
the  defendant  to  the  plaintiff ;  that  the  same 
were  usurious,  In  that  the  amount  paid  to 
the  defendant  as  principal  and  interest  ex- 
ceeded tile  amount  permitted  by  the  statute 
aforesaid;  and  that  the  contracts  were  en- 
tered into  as  a  cloak  or  cover  for  usury.  Up- 
on those  findings  the  court  made  conclusions 
of  law  and  entered  Judgment  for  the  whole 
amount  prayed  for  in  favor  of  the  plaintiff, 
from  which  the  defendant  appeals. 


[1]  The  action  was  brought  by  tba  plain- 
tiff as  the  surviving  partner  ot  R.  K.  Cobb 
&  Co.,  a  partnership  composed  of  John  A. 
Kirby  and  R.  K.  Cobb,  who  were  engaged  in 
the  business  of  «tock  brokers  in  Salt  Lake 
City  under  the  firm  name  of  R.  K.  Cobb  & 
Ca ;  and  the  contracts,  as  appears  on  the 
face  thereof,  were  made  with  and  for  the 
benefit  of  said  firm.  John  A.  Kirby  died 
before  the  action  was  commenced,  and  R. 
K.  Cobb  sued  as  the  surviving  partner  of 
said  firm.  Defendant's  counsel  now  contend 
that,  under  section  1241x2,  supra,  the  action 
should  have  been  planted  and  prosecuted  by 
the  "personal  representatives"  of  said  Kirby, 
and  that  R.  K.  Cobb  has  not  legal  capacity  to 
sue  under  that  statute.  Counsel,  in  effect, 
insist  that  the  "pers(mal  representative"  men- 
tioned in  the  statute  means  the  administrator 
or  executor  of  a  deceased  person,  and  not 
a  surviving  partner.  We  cannot  yield  as- 
sent to  the  proposition.  It  is  now  universally 
conceded  that  In  case  a  partnership  is  dis- 
solved by  the  death  of  one  of  the  partners 
the  firm's  business  affairs  are  all  to  be  set- 
tled by  the  surviving  partner,  and  not  by  the 
administrator  or  executor  of  the  deceased 
one.  Our  statute  (Comp.  Laws  1907,  i  3918) 
expressly  so  provides.  If  the  defendant  is 
liable  at  all,  such  liability  grows  out  of 
the  transactions  described  in  the  contracts 
made  with  the  firm  of  R.  K.  Cobb  &  Co.,  and 
hence  in  case  of  the  death  of  one  member  of 
the  firm  the  surviving  member  may  enforce 
the  UabUity. 

[2]  Morever,  no  objection  was  made  at  the 
proper  time  and  in  the  proper  manner  to 
plaintiffs  capacity  to  sue  either  by  demur- 
rer or  answer,  and  therefore,  if  there  bad 
been  any  merit  to  this  contention,  It  was 
waived.  Comp.  Laws  1907,  K  2966,  2967. 
See,  also.  Insurance  Co.  v.  Railroad  Ca,  44 
Utah,  26,  137  Pac.  653,  wbere  the  subject  Is 
discussed.  For  the  reasons  stated,  tbls  con- 
tention must  therefore  fall. 

Defendant's  principal  assignment  how- 
ever, relates  to  the  finding,  or  conclusion 
rather,  of  the  district  court  that,  in  view 
of  the  facts  and  drcumstances,  the  trans- 
actions in  question  were  usurious,  within  the 
purview  of  our  statute.  While  there  are 
other  questions  presented  by  the  assignments 
to  which  we  shall  refer  later,  yet,  as  we  view 
it,  the  assignment  Just  referred  to  presents 
the  real,  as  well  as  the  difficult,  question  in 
the  case.  It  is  not  disputed — indeed,  it  is  con- 
ceded upon  all  sides — that  the  plaintiff  and 
defendant  were  both  stock  bn^rs,  members 
of  the  Salt  Lake  Stock  and  Mining  Bxchange, 
and  were  thus  engaged  in  selling  and  buying 
stocks  on  conunission  and  on  personal  ac- 
count; that  the  defendant  was  not  engaged 
in  the  money  lending  business  either  directly 
or  indirectly,  although  he  had  made  a  loan  or 
two,  but  such  loans  were  made  and  evidenced 
In  the  regular  way;  that  is,  by  evidencing 
the  transaction  by  promissory  note  In  wblcb 
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the  rate  of  interest  reserved  was  stated.  The 
defendant  had,  however,  never  made  any 
loans  to  the  plaintiff  or  to  the  firm  of  which 
he  was  a  member.  It  was  also  conceded 
that  the  contracts  In  question  were  written 
on  the  regular  stock  exchange  form  which 
had  been  adopted  and  used  by  the  members 
of  the  Salt  Lake  Stock  and  Mining  Exchange 
for  many  years  prior  to  1911. 

It  Is  wholly  Impractical  to  set  forth  even 
the  substance  of  the  large  mass  of  evidence 
which  was  produced  at  the  trial  by  both  sides. 
There  are,  however,  some  controlling  features 
to  which  we  shall  specially  refer.  Before 
doing  that,  however,  it  Is  deemed  best  to 
refer  to  some  of  the  leading  authorities  re- 
specting what  constitutes  usury,  so  that  we 
may  obtain  a  clearer  conception  of  the  law 
upon  that  subject  and  to  better  enable  us 
to  apply  the  particular  features  of  this  case 
to  the  law. 

[8]  First,  what  Is  the  rule  with  regard  to  the 
construction  that  should  be  adopted  In  de- 
termining whether  a  given  contract  or  trans- 
action Is  usurious?  The  law  upon  that  sub- 
ject is  clearly  stated  in  39  Cyc.  917,  in  the 
following  words: 

"Since  usury  laws  are  quasi  penal,  the  courts 
will  not  bold  a  contract  to  be  in  violation  of 
the  usury  laws,  unless  upon  a  fair  and  rea- 
sonable construction  of  all  of  its  terms,'  in  view 
of  the  dealings  of  the  parties,  it  is  manifest  that 
the  intent  of  the  psirtles  was  to  engage  in  such 
a  transactloB  as  is  forbidden  by  those  laws.  If 
two  reasonable  constructions  are  possible,  by 
one  of  which  the  contract  will  be  legal  and  valid, 
while  by  the  other  It  will  be  usurious  and  invalid, 
the  court  will  always  adopt  the  former.  In 
short,  the  general  rule  of  interpretation  and  con- 
struction of  such  contracts  may  be  said  to  be 
that  the  contract  is  not  usurious  when  it  may 
be  explained  on  any  other  hypothesis." 

[4]  Upon  the  question  of  the  time  tliat  the 
character  of  the  contract  or  transaction  must 
be  shown  to  be  tainted  with  usury  is  well 
stated  on  page  918  thus: 

"The  diaracter  of  a  contract  with  respect  to 
usury  is  determined  as  of  the  time  it  is  made. 
If  it  Is  tben  legal,  it  cannot  be  rendered  usurious 
by  subsequent  transactions,  which,  although 
themselves  illegal  and  forbidden  by  law,  cannot 
impart  the  taint  of  usury  to  an  antecedent  hon- 
est and  legal  agreement.  This  rule  of  construc- 
tion finds  its  most  frequent  application  In  those 
numerous  cases  in  which  it  is  held  that,  when  a 
person  agrees  to  pay  a  sum  of  money  by  certain 
date,  and  thereafter  more  than  the  legal  rate 
of  interest  if  the  debt  be  not  punctually  paid, 
such  an  agreement  is  not  usuriou^  even  though 
excessive  payments  actually  made  under  the 
agreement  may  be  usurious. 

[i,  a]  After  stating  the  law  to  be  that  If, 
upon  the  whole  transaction,  It  is  apparent 
that  tliere  was  a  corrupt  or  unlawful  in- 
tent to  violate  the  usury  law,  courts  will  per- 
mlt  no  scheme  or  device  to  bide  or  cover  It, 
the  law  upon  what  constitutes  the  prerequi- 
sites to  establish  usury  is  stated  in  the  fol- 
lowing language: 

"In  deciding  whether  any  given  transaction  is 
usurious  or  not,  the  courts  wUl  disregard  the 
form  which  it  may  take,  and  look  only  to  the 
substance  of  the  transaction  In  order  to  deter- 
mine whethra'  all  the  requisites  of  usury  are 


present.  These  requisites  are:  (1)  An  unlawful 
intent;  (2)  the  subject-matter  must  be  money 
or  money's  equivalent;  (3)  a  loan  or  forbear- 
ance; (4)  the  sum  loaned  must  be  absolutely, 
not  contingently,  repayable;  and  (5)  there  must 
be  an  exaction  for  the  use  of  the  loan  of  some- 
thing in  excess  of  what  is  allowed  by  law.  If 
all  these  requisites  are  found  to  be  present, 
the  transaction  will  be  condemned  as  usurious, 
whatever  form  it  may  assume  and  despite  any 
disguise  it  may  wear.  But  if  any  one  of  these 
requisites  is  lacking,  the  transaction  is  not 
usurious,  although  it  may  bear  the  outward 
marks  of  usury." 

It  is  further  stated  that  the  o&ense  of 
usury  is  not  complete  unless  there  is  an  un- 
lawful Intent  to  violate  the  usury  statute; 
and  it  is  further  stated  that  the  Intent  may 
be  Inferred  from  the  transaction  or  contract. 

We  are  firmly  committed  to  the  doctrine 
as  the  same  Is  stated  in  Cyc.,  in  so  far  at 
least  as  the  same  relates  to  a  corrupt  or  un- 
lawful Intent  and  with  respect  to  the  ele- 
ments which  must  be  shown  in  order  to  estab- 
lish usury.  See  the  recent  case  of  Fisher  v. 
Adamson,  151  Pac.  351.  The  authorities  are 
not  uniform,  however,  as  to  whether  the  un- 
lawful Intent  must  be  entertained  by  both 
the  borrower  and  the  lender  or  only  by  the 
lender.  There  are  quite  a  number  of  au- 
thorities to  the  effect  that  It  Is  sufficient  if 
the  lender  entertains  the  unlawful  Intent  to 
violate  the  statute,  and  his  Intent  may,  or- 
dinarily, be  inferred  from  the  contract  or 
transaction,  when  viewed  In  the  light  of  all 
the  surrounding  circumstances.  It  is  con- 
tended by  some  writers  that  reason  and  Jus- 
tice support  the  latter  view.  See  Webb  on 
Usury,  I  39.  After  stating  that  an  "unlawful 
intent  Is  essential,"  and  after  reviewing  the 
authorities  resi>ectlng  the  mutuality  of  such 
Intent,  the  author  of  Webb  on  Usury,  in  said 
section  39,  proceeds: 

"In  no  case,  however,  would  a  borrower  be 
heard  to  complain  of  excessive  interest  contract- 
ed for  or  taken  with  the  knowledge  of  the  bor- 
rower only.  If  he  were  allowed  to  set  up  his 
own  secret  intent  to  evade  the  usury  law  and  to 
give  to  the  transaction  a  character  different  from 
what  the  other  party  supposed  and  intended  it  to 
be,  and  'thus  be  enabled  to  avoid  his  own  engage- 
ments, be  would  be  taking  advantage  of  his  own 
wrong.' " 

Beferrlng  now  to  some  of  the  decided  cas- 
es, it  will  be  seen  that  the  text  quoted  from 
Qyc.  is  amply  sustained  by  the  most  respect- 
able courts  of  this  country. 

In  OUlette  v.  Ballard,  25  N.  J.  Eq.  ^1,  tt 
Is  said: 

"Usury  will  not  be  inferred  when  the  opposite 
conclusion  can  be  reasonably  and  fairly  arriv^ 
at." 

Further: 

"To  sustain  such  a  defense  it  must  be  shown 
that  there  was  a  usurious  agreement." 

In  discussing  the  subject,  the  Supreme 
Court  of  Kansas,  in  Lusk  v.  Smith,  71  Kan. 
666,  81  Pac.  175,  says: 

"Again,  the  existence  of  a  usurious  contract  is 
never  presumed.  Where  an  agreement  to  pay 
interest  is  subject  to  two  constructions,  one  of 
which  would  make  it  usurious,  and  the  other 
not,  the  court  will  adopt  the  latter.  •  *  'T  _ 
The  burden  is  upon  the  party  seeking  to  im-  IC 
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p«ach  the  tranaaction  to  thow  guiltu  intent,  and 
that  the  contract  toat  a  cover  for  uturv"  (Ital- 
ics ours.) 

In  Bank  t.  Waggener,  9  Pet.  at  page  899, 
9  li.  Ed.  163,  Mr.  Justice  Story,  in  referring 
to  the  usury  statutes  of  Kentucky,  and  In  dis- 
cussing the  usury  laws  generally,  says: 

"But  before  proceeding  to  consider  them  [the 
statutes]  severally,  it  may  be  proper  to  remark 
that,  in  coDstruine  the  usury  laws,  the  uniform 
construction  in  England  has  been  (and  it  is 
equally  applicable  here)  that,  to  constitute  usury 
within  the  prohibitions  of  the  law,  there  must 
be  an  intention  knowingly  to  contract  for  or 
to  take  usurious  interest;  for,  if  neither  party 
intend  it,  but  act  bona  fide  and  innocently,  the 
law  will  not  infer  a  corrupt  agreement." 

The  Justice  then  proceeds  to  say  that, 
where  a  contract  "upon  Its  very  face  imports 
usury,"  the  Intent  is  self-evident  Where, 
however,  the  contract  or  transaction  In  ques- 
tion la  not  of  that  character,  and  it  is,  nev- 
ertheless, claimed  to  be  usurious,  then,  the 
Justice  says: 

"It  most  be  proved  that  there  was  some  cor- 
rupt agreement  or  device,  or  shift,  to  cover  usu- 
ry, ana  t7iat  it  waj  in  the  fuU  contemplation  of 
the  parties."     (Italics  ours.) 

The  foregoing  quotation  la  approved  by  the 
same  court  In  Call  v.  Palmer,  116  U.  S.  101, 
6  Sup.  Ct  301,  29  L.  Ed.  559,  but  the  case 
from  which  the  quotation  is  taken  Is  erro- 
neously stated  to  be  reported  In  14  Peters. 
Orvis  V.  Curtiss,  157  N.  T.  657,  52  N.  E.  690, 
68  Am.  St  Rep.  810,  is  a  case  In  which  there 
was  a  stock  transaction  between  stockbrok- 
ers. It  was  there  claimed  that  the  transac- 
tion was.  In  fact,  a  shift  or  cover  for  usury. 
The  New  York  Court  of  Appeals,  in  157  N.  X, 
at  page  661,  62  N.  E.  at  page  691,  in  defining 
what  constitutes  a  usurious  transaction,  lays 
down  the  following  rule: 

"There  must  exist,  in  fact  or  in  law,  a  cormpt 

purpose  or  intent  on  the  part  of  the  person  who 
takes  the  security  to  secure  an  illegal  rate  of 
interest  for  the  loan  or  forbearance  of  money. 
There  must  be  a  lender  and  a  borrower,  and  it 
mutt  appear  that  the  real  purpose  of  the  ne- 
gotiations and  transactions  was,  on  the  one  side, 
to  loan  money  at  usurious  interest  reserved  in 
some  form  by  the  contract,  and,  on  the  other 
aide,  to  borrow  upon  the  usurious  terms  dictated 
by  the  lender.  These  principles  governing  the 
law  of  usury  are  so  well  settled  that  it  is  un- 
necessary to  cite  authorities  in  support  of  them." 
(Italics  ours.) 

While,  as  we  have  seen,  there  is  a  dlver- 
lAty  of  opinion  upon  the  proposition  whether 
both  the  borrower  and  the  lender  must  Join 
in  the  corrupt  purpose  or  Intent  yet  the  au- 
thorities are  all  agreed  that  It  must  be  clear- 
ly shown  that  at  least  the  lender  entertained 
a  corrupt  or  unlawful  intent  to  violate  the 
usury  statute.  For  the  purpose  of  this  de- 
cision, however,  as  we  shall  make  clear  here- 
after, it  will  not  be  necessary  to  go  to  the 
extent  of  holding  that  both  must  Join  in  such 
an  intent. 

In  Wood  v.  Babbitt  1^  Fed.,  after  de- 
termining what  must  be  proved  to  establish 
a  usurious  contract  or  transaction,  at  page 
822,  it  is  said: 


"It  is  not  enough  that  the  drcumstanoes  prov- 
ed render  it  highly  probable  that  there  is  a  cor- 
rupt bargain;  such  a  bargain  must  be  proved, 
and  not  left  to  conjecture." 

The  same  language  is  used  by  the  Coart  of 
Chancery  of  New  Jersey  In  Berdan  v.  Trus- 
tees, etc.,  47  N.  J.  Eq.  3,  21  AtL  40.  Jackson 
T.  Travis,  42  Minn.  438.  44  N.  W.  316,  is  to 
the  same  effect,  though  in  Minnesota,  the  doc- 
trine prevails  that  it  is  sufficient  if  the  l«id- 
er  entertains  a  corrupt  or  unlawful  Intent 
to  violate  the  usury  law. 

[7]  The  courts  also  differ  with  respect  to 
the  quantum  of  proof  that  is  required ;  some 
holding  that  the  proof  should  be  beyond  a 
reasonable  doubt.  Under  our  statute  the 
taking  or  receiving  of  a  greater  sum  of 
money,  or  goods,  or  things  in  action  of  great- 
er value  than  permitted  by  the  statute  for 
a  loan  or  forbearance  of  money  consti- 
tutes, as  we  have  seen,  a  misdemeanor  and  is 
punishable  as  such.  In  order  to  convict  un- 
der the  statute  upon  a  criminal  charge,  no 
doubt  proof  beyond  a  reasonable  doubt  wonld 
be  required.  Where  the  action,  however, 
merely  involves  civil  liability,  we  think  that 
proof  beyond  a  reasonable  doubt  is  not  re- 
quired; but  the  evidence  must  nevertheless, 
be  strong,  clear,  and  convincing;  that  is,  it 
must  be  of  such  a  character  as  to  convince 
the  understanding  and  satisfy  the  Judgment 
of  tlie  court  or  Jury.  See  Culmer,  etc.,  Co. 
T.  Oleason,  42  Utah,  344, 130  Pac.  66;  Brown 
V.  Johnson,  43  Utah,  1,  134  Paa  590,  46  L. 
a  A.  (N.  S.)  1167;  Fisher  v.  Adamson,  151 
Pac.  851 

[t]  If  the  facts  concerning  the  transaction 
in  question  as  they  are  obtained  from  the 
testimony  of  the  parties  thereto  are  now  ap- 
plied to  the  law  as  it  is  stated  above,  what 
conclusion  must  necessarily  follow?  Quoting 
from  the  original  bUl  of  exceptions,  the  plain- 
tifTs  version  of  the  transaction  of  November 
29,  1911,  is  as  follows:  Counsel  for  the  de- 
fendant, in  referring  to  that  contract  asked 
the  plaintiff  the  following  questions,  to  which 
he  made  the  subjoined  answers: 

"Q.  Just  where  it  lies  there  now,  doesn't  it 
evidence  just  such  a  contract — Just  such  a  trans- 
action as  is  daily  entered  into  on  the  Stock  Ex- 
change? A.  It  might;  yes.  Q.  Does  it  not? 
A.  It  does,  but  it  wouldn't— but  it  wasn't  that 
kind  of  a  contract.  Q.  But  on  Its  face  It  does, 
does  it  not?  A.  On  its  face  it  does.  Q.  Yes;  and 
that  is  true  also  of  the  other  contract  or  trans- 
action set  out  in  the  complaint  under  date  of 
June  3,  1912,  on  the  face  of  the  contract  it  evi- 
dences just  such  a  transaction  as  is  of  daily  oc- 
currence in  the  regular  session  of  the  Stock  Ex- 
change, is  it  not?  A.  They  use  the  same  paper; 
yes;  they  use  the  same  contract  Q.  Yes,  you 
say?  A.  Yes.  Q.  Have  yon  stated  all  of  the 
conversation  that  you  had  that  you  can  recall  as 
having  had  with  the  defendant  Bartenstein  prior 
to  the  execution  of  the  contract  of  Novemb^  29, 
1911?  A.  Yes;  I  think  so.  Judge.  Q.  I  wish 
you  would  give  it  to  us  again.  A.  Which  con- 
versation do  you  want  Judge?  Q.  All  conver- 
sations you  bad  with  the  defendant  Hartenstein, 
about  any  business  transaction,  stock  transac- 
tions, up  to  and  including  the  time  when  the 
contract  was  signed  on  the  20th  of  November, 
1011.  A.  Well,  a  few  daysfbefpi^e^^Q^wber 
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29th,  a  day  or  two  before,  Mr.  Hartenstein  came 
to  me—  Q.  Where?  A.  On  the  floor  of  the 
Stock  Exchange.  Q.  Go  ahead.  A.  And  he  said 
to  me,  'Why  don't  you  give  me  some  of  your 
business?'  He  says,  'I  have  got  some  money.' 
•Well,'  I  said,  'I  guess  I  .can;  I  can—'  Q.  Go 
ahead.  A.  'I  can  use  abont  $1,000  on  Demijohn 
now.'  He  says,  'That  will  be  all  right.'  I  8a.rs 
•I  will  see  yon  about  it  a  little  later.'  The  next 
day  or  the  day  after  I  met  him  on  the  floor 
of  the  Ekcbange  again,  and  I  said,  'I  can  fix  up 
that  Demijohn  matter  now  if  you  want  to,'  and 
be  came  into  my  office,  and  he  said,  'What  do 
von  want  to  do?'  I  said,  'I  want  to  get  abont 
91.000  on  Demijohn.  I  will  put  up  14,000 
shares  at  10  cents.  I  think  that  will  be  enough 
security.'  And  he  said,  'I  guess  that  wiU  be  all 
right ;  all  I  want  is  to  be  secured  ;'  and  I  asked 
him  what  the  rate  would  be,  and  he  said,  'Half 
a  cent,  buyers  60.'  Q.  Which  la  the  regular  in- 
crement on  10-cent  stock?  A.  Yes,  sir.  Q.  Un- 
der the  rules  of  the  Exchange?    A.  Yes,  sir." 

His  Terslon  of  the  second  transaction  is 
not  materially  different.  The  plaintiff  also, 
In  substance,  testified  that,  when  the  transac- 
tion in  question  was  entered  into,  he  did  not 
know  there  was  a  usury  statute  in  force  in 
Utah;  that  be  did  not  hare  in  mind  any 
usury  law,  and  did  not  intend  to  violate  any 
statute.  It  was  also  shown  that  the  trans- 
actions were  not  carried  on  plaintiff's  books 
as  a  loan,  but  were  entered  as  a  regular  stock 
transaction.  His  counsel,  however,  insist 
that  it  was  so  carried  tor  convenience  mere- 
ly; yet  the  fftct  that  it  was  carried  as  a 
stock  transaction  on  the  books  remains. 

Beferrins  now  to  the  defendant's  testimony 
respecting  Ms  understanding,  he  testlfled: 

"Q.  Beferring  to  the  m>readB  in  your  book,  I 
will  ask  you  to  examine  your  book  and  to  say 
whether  there  is  in  that  book  any  spread  save 
with  Cobb  &  Co.,  where  the  amount  of  the  spread 
was  other  than  the  amount  fixed  by  the  rules  of 
the  Exchange?  A.  We  have  no  rules  of  the  Ex- 
<^ange,  fixed  [fixing]  amounts.  Q.  Don't  your 
rules  define  the  increment  or  spread?  A.  That 
is  bids  and  offers.  •  •  •  Q.  You  did  depart 
from  the  spread,  as  defined  in  your  rules,  with 
Cobb  &  Co.,  didn't  you?  A.  No;  we  have  no 
rules  on  the  spreads.  Q.  Well,  the  rule  as  to 
Wds  and  offers?  A.  Well,  that  is  different.  Q. 
Your  rule  as  to  bids  and  offers  provides,  where 
the  stock  is  10  cents,  an  increment  of  one-half 
a  cent?  A.  Yes,  sir.  Q.  Now,  in  your  contract 
with  Cobb  &  Co.,  of  June  3d  you  made  it  one- 
quarter  of  a  cent  for  30  days,  didn't  you?  A. 
Mutually  agreed  between  he  and  I.  *  •  •  Q. 
When  yon  entered  into  one  of  these  contracts  or 
any  one  of  them,  with  Mr.  Cobb — we  will  take 
the  first  one,  of  November  29,  1011— you  may 
state  whether  or  no  you  understood  that  you 
had  to  hold  that  stock  for  the  60  days,  subject 
to  Mr.  Cobb's  calL  A.  Yes,  sir.  Q.  No  matter 
how  much  the  stock  might  advance,  did  you  un- 
derstand you  were  at  liberty  to  sell  it?  A.  No, 
sir;  I  didn't.  I  understand  that  Mr.  Cobb  bad 
the  right  under  that  contract  to  call  for  his 
stock  and  payment  of  it  at  any  time  during  the 
60  days,  and  thereby  take  advantage  of  any  ad- 
vance there  might  be  in  the  market.  •  •  • 
Q.  Mr.  Hartenstein,  in  making  any  of  these  con- 
tracts that  you  did  make  with  Cobb,  these  spread 
contracts  which  have  been  alluded  to  in  the  tes- 
timony, I  will  ask  you  what  your  intention  was 
and  what  your  understanding  was  in  entering 
into  those  contracts  severally ;  was  it  your  in- 
tent and  understanding  that  you  were  making 
a  loan,  or  that  you  were  making  a  spread  con- 
tract? A.  My  understanding  has  been  always 
when  I  made  a  spread  that  that  was  my  profit; 


when  I  made  these  spreads  that  was  my  fair— 

my  profit." 

The  contract  entered  Into  by  plaintiff  and 
defendant  were  also  fully  explained  by  the 
stockbrokers  and  members  of  the  Salt  Lake 
Stock  and  Mining  Ezchanga  A  precise  and 
clear  idea  respecting  their  testimony  can  per- 
haps best  be  gleaned  from  plaintiff's  counsel's 
brief.    It  is  there  said: 

"There  was  assembled  at  the  trial  of  this  case, 
as  witnesses  for  the  defendant,  nearly  all  of  the 
brokers  of  the  Stock  Exchange.  With  the  regu- 
larity and  unanimity  of  an  Anna  Held  ballet, 
these  benighted  individuals  were  called  and  tes- 
tified that  they  had  never  heard  of  buyer  30  con- 
tracts covering  loans,  and  could  not  conceive  of 
money  borrowed  upon  such  contracts.  Yet  at 
the  time  of  Cobb's  failure — at  a  time  when  they 
had  no  possible  object  in  concealing  the  real 
transactions — almost  every  last  broker  termed 
these  transactions  'contracts  covering  loans.' " 

The  "contracts  covering  loans"  referred  to 
by  counsel  is  as  follows: 

"Salt  Lake  City,  Utah,  Jan.  18,  1013. 

"In  consideration  of  amounts  written  below, 
which  are  margins  on  the  various  accounts,  the 
undersigned  creditors  of  R.  K.  Cobb  4  Co.  hereby 
promise  and  agree  to  extend  time  of  payments 
on  their  notes  and  contracts  covering  loans  on 
Prince  Consolidated  stock  until  Aj^rU  1,  1913, 
and  to  hold  intact  such  stock  subject  to  their 
demand  as  per  number  of  shares  below  upon  pay- 
ment in  full  for  the  whole  or  any  part  thereof, 
provided  said  R.  K.  Cobb  &  Co.  shall  pay  a  fur- 
ther margin  of  ten  (10)  cents  per  share  should 
the  stock  depreciate  to  ninety  (90)  cents  per 
share." 

Then  follow  the  number  of  shares  held  by 
each  broker  and  their  names.  This  is  the 
other  writing  to  which  we  referred  before  in 
this  opinion. 

The  plaintiff,  like  the  defendant,  however, 
also  testified  that  at  the  time  of  the  transac- 
tions in  question  he  did  not  know  there  was 
a  usury  law  In  force  in  the  state  of  Utah 
and  had  no  intention  of  violating  any  law. 
There  Is  a  vast  amount  of  testimony  pro  and 
con.  We  cannot  give  even  the  substance  of 
more  here.  Neither  is  it  necessary  to  do 
that,  since  we  have  neither  the  power  nor 
the  disposition  to  analyze  or  weigh  the  evi- 
dence. All  that  we  have  the  power  to  do, 
and  all  that  we  purpose  doing,  is  to  take 
plaintilTs  version  of  the  transactions,  and 
from  his  statements  and  from  the  circum- 
stances surrounding  him  and  the  defendant 
at  the  time  of  the  transactions,  when  consid- 
ered in  connection  with  the  Inferences  that 
may  be  deduced  from  the  whole  evidence  in 
favor  of  the  plaintiff,  determine  whether 
there  is  any  substantial  evidence  ui)on  every 
element  that  is  necessary  to  stamp  the  trans- 
actions in  question  as  usurious  and  in  vio- 
lation of  our  usury  statute.  In  view,  how- 
ever, that  the  usurious  cliaracter  of  the  trans- 
actions in  question  must  be  established  oth- 
erwise than  from  the  face  of  the  contracts, 
it  becomes  necessary  to  consider  the  defend- 
ant's testimony  relating  to  his  intention  in 
connection  with  plaintiff's  testimony  in  order 
to  determine  the  true  nature  or  character  of 
the  transactions.     While  defeqdant^s^tssti- 
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mony  may  not  be  conclusive,  yet  where,  as 
here,  no  evidence  respecting  his  intentions  is 
In  the  record,  except  the  inference  that  may 
be  deduced  from  the  fact  that  he  was  paid 
a  larger  sum  of  money  than  is  permitted  by 
our  usury  statute,  his  testimony  niwn  that 
subject  may  at  least  weaken  the  inference,  If 
it  does  not  entirely  dissipate  it. 

By  the  foregoing  statement  we  do  not 
mean  that  defendant's  testimony  can  be  con- 
sidered for  the  purpose  of  comparing  it  with 
plaintiff's  testimony  or  to  weigh  one  against 
the  other,  but  what  we  mean  Is  that  it  must 
be  considered  for  the  sole  purpose  of  deter- 
mining whether  from  his  testimony  upon  the 
question  of  his  intention,  considered  in  the 
light  of  plalnOfTs  testimony  and  in  view  of 
all  the  circumstances,  there  Is  any  substan- 
tial evidence  justifying  a  finding,  or  conclu- 
sion rather,  that  the  defendant  had  a  cor- 
rupt motive  or  intention  to  violate  the  usury 
law  at  the  time  be  entered  Into  the  contracts 
or  transactions  in  question.  As  we  have 
seen,  by  the  statement  of  the  law  quoted 
from  Cyc.  which  we  have  adopted  in  Fisher 
v.  Adamson,  supra,  in  order  to  establish 
usury,  the  existence  of  an  unlawful  or  cor- 
rupt purpose  is  one  of  the  essential  elements 
which  must  be  clearly  proved  to  exist  at  the 
time  the  contract  or  transaction  which  is 
claimed  to  be  usurious  is  entered  into. 
Where  the  contract  upon  its  face  is  usurious, 
the  intention  may  be  inferred,  and  the  infer- 
ence may  be  so  strong  that  no  express  denial 
can  avoid  the  same.  Where,  however,  as 
here,  the  contract  is  a  legitimate  one,  and  is 
one  that  is  frequently  used  by  stockbrokers, 
but  it  is  nevertheless  contended  that  it  is  a 
mere  shift,  doak,  or  cover  for  usury,  then  it 
requires  substantial  evidence  of  a  corrupt  or 
unlawful  intent,  or  some  fact  or  facts  from 
which  such  an  intention  may  be  clearly  in- 
ferred. Plaintiff's  counsel  concede,  as  all 
who  are  familiar  with  this  record  must  con- 
cede, that  there  is  no  evidence  whatever 
which  justifies  the  allegations  of  the  com- 
plaint that  the  plaintiff  an^  the  defendant 
adopted  the  form  of  contract  in  question  in 
order  to  hide  or  cover  up  the  true  character 
of  the  transaction.  In  view  that  it  is  not 
disputed  that  neither  the  plaintiff  nor  the 
defendant  had  any  knowledge  that  there  was 
a  usury  law  in  force  In  the  state  of  Utah, 
it  is  quite  impossible  to  conceive  that  they 
should  have  selected  the  form  of  contract  in 
order  to  avoid  what,  so  far  as  they  knew, 
had  no  existence.  It  is  quite  unbelievable 
that  men  enter  into  a  sham  arrangement  for 
the  purpose  of  avoiding  something  of  which 
they  possess  no  knowledge.  Then,  again,  the 
contract  was  one  that  had  been  in  regular 
use  by  the  stockbrokers  for  many  years,  and 
such  contracts  were  frequently,  if  not  daily, 
entered  into  between  stockbrokers.  In  addi- 
tion to  all  that,  all  of  the  stockbrokers  tes- 
tified, and  the  plaintiff  does  not  dispute  it, 
that  the  contracts  were  not  regarded  as  loan 
contracts,  and  were  not  used  for  that  pur- 


pose. How,  then,  can  it  be  reasonably  in- 
ferred that  the  contracts  were  entered  into 
as  a  shift  or  doak  to  cover  usury?  While, 
no  doubt,  such  a  contract  could  be  used  as  a 
cover  for  usury,  yet  tiiere  is  nothing  tangible 
In  the  evidence  upon  which  to  base  a  con- 
clusion that  the  contract  was  used  for  that 
purpose  in  this  instance.  We  are  not  un- 
mindful of  the  arguments  and  contentions 
made  by  plaintiff's  counsel  that  after  the  con- 
tracts were  entered  Into  many  circumstances 
arose  from  which  one  might  deduce  an  infer- 
ence that  there  was  a  corrupt  or  unlawful 
motive.  In  view  of  the  foregoing,  counsel 
contend  that  there  is  some  substantial  evi- 
dence justifying  a  finding  of  a  corrupt  or 
unlawful  intent  on  the  part  of  the  defend- 
ant. Their  deductions  are,  however,  princi- 
pally drawn  from  facts  and  incidents  which 
occurred  long  after  the  contracts  were  en- 
tered into  and  the  transactions  had  been 
fully  consummated.  The  law  is,  th&t  usury 
must  exist  in  the  original  transaction  and 
the  unlawful  intent  must  be  found  to  have 
existed  at  the  time  the  transaction  was  en- 
tered into.  Further,  If  two  inferences  may 
fairly  be  deduced  from  a  given  transaction, 
one  that  It  is  lawful  and  the  other  that  it  is 
not,  the  law  requires  the  court  or  jury  to 
follow  the  former  and  to  disregard  the  lat- 
ter inference.  Counsel,  however,  further  con- 
tend that,  in  view  that  the  trial  court  has 
found  the  transactions  to  be  usurious,  which 
finding,  they  insist.  Is  based  upon  evidence 
some  of  which  is  in  conflict,  we  are  power- 
less to  review  such  finding,  since  we  cannot 
pass  upon  the  wdght  of  the  evidence.  In 
arguing  that  contention,  and  much  space  is 
devoted  thereto  In  their  brief,  counsel  sim- 
ply assume  that,  because  there  Is  a  conflict 
upon  some  phases  of  the  case,  therefore  there 
is  a  conflict  upon  all  phases.  They  further 
assume  that,  because  there  is  some  substan- 
tial evidence  In  support  of  some  of  the  es- 
sential elements,  therefore  there  is  such  evi- 
dence in  support  of  aU  the  elements.  More- 
over, they  assume  that,  because  the  court  or 
jury  has  found  that  there  Is  some  substantial 
evidence  in  support  of  all  the  elements  con- 
stituting a  right  of  action,  therefore  this 
court  is  powerless  to  review  the  findings. 

[(-1 1  ]  That  Is  not  the  law.  Where  a  cause 
of  action  or  a  right  to  recover  in  a  dvU  ac- 
tion depends  upon  a  number  of  elements, 
then,  unless  there  is  some  substantial  evi- 
dence in  support  of  every  one  of  those  ele- 
ments, the  general  verdict  or  condusion 
which  assumes  such  elements  to  exist  must 
fail.  That  doctrine  has  so  often  been  ap- 
plied and  Illustrated  by  this  court  that  we 
shall  do  no  more  than  to  refer  to  the  later 
decisions  where  it  Is  awHed.  State  v.  Hill, 
44  Utah,  79,  138  Pac.  1149;  State  v.  Blank, 
43  Utah,  211,  134  Pac.  735 ;  State  v.  Potello, 
40  Utah,  56.  119  Pac.  1023 ;  State  v.  Powdl, 
143  Paa  688;  State  t.  Sheffield,  146  Pac. 
306.  The  same  rules  apply  in  dvil  cases; 
the  only  difference  being  Uiat  courts,  as  a 
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rule,  are  more  reluctant  to  Interfere  in  dvU 
than  In  criminal  cases,  wliere  liberty  and 
sometimes  even  life  is  involved.  In  a  very 
recent  case,  Blackburn,  Adm'r,  v.  Baker,  152 
Paa  1184,  the  doctrine  is  applied  in  a  civil 
case  by  this  court  There  the  question  was 
whether  the  defendant  bad  assumed  personal 
liabiUI?  or  whether  he  had  acted  in  a  rep- 
resentative capacity.  We  there  held  that 
there  was  no  evidence  Justifying  a  finding, 
or  conclusion  rather,  that  the  defendant  had 
assumed  personal  responsibility,  but  that  he 
bad  acted  in  a  representative  capacity,  al- 
though the  court  had  found  to  the  contrary. 
This  court  is  quite  as  capable  of  determining 
whether  there  is  any  substantial  evidence 
upon  a  particular  element  as  is  the  trial 
court  or  Jury,  end  in  doing  that  we  in  no 
way  impinge  upon  or  usurp  the  functions  or 
the  province  of  the  triers  of  fact  Again, 
where  the  ultimate  question  to  be  solved  is 
one  of  law,  or  one  of  mixed  law  and  fact — 
that  is,  where  the  facts  are  found  or  are  not 
in  dispute — this  court  must  determine  the  ul- 
timate question  one  way  or  the  other.  To 
Illustrate:  Where  there  is  nothing  before  the 
court  except  the  contract  which  is  alleged  to 
be  usurious,  the  question  of  whether  the  con- 
tract is  nsurious  or  not  is  purely  one  of  law. 
Where,  however,  as.  here,  the  contract  or 
transaction  is  not  upon  its  face  usurious, 
then  it  is  a  mixed  question  of  law  and  fact 
The  facts  being  for  the  Jury,  when  those 
facts  are  found,  then  the  court  determines 
the  ultimate  question  of  whether  the  con- 
tract or  transaction  is  usurious  or  not.  This 
may  be  done  by  choosing  one  of  two  alterna- 
tives: (1)  By  instructing  the  Jury  hypothetl- 
cally  directing  them  as  to  what  their  conclu- 
sion shall  be  in  case  they  find  the  facts  to  be 
in  a  particular  way;  or  (2)  by  merely  di- 
recting the  Jury  to  find  the  facts,  and  the 
court  will  apply  the  law  thereto  as  found. 
But,  as  we  have  already  pointed  out,  where 
a  defense  or  a  complete  right  of  action  de- 
pends upon  divert  elements,  it  is  the  duty  of 
every  reviewing  court,  when  proper  assign- 
ments are  made  and  insisted  upon,  to  scruti- 
nize the  evidence,  and  from  it  determine 
whether  there  is  some  substantial  evidence 
In  support  of  every  essential  element  In 
doing  that  the  court  is  neither  weighing  the 
evidence  nor  passing  upon  the  credibility  of 
the  witnesses,  but  is  merely  discharging  the 
duty  imposed  upon  it  by  law.  Of  course,  the 
easy  thing  to  do  would  be  to  follow  the  find- 
ings of  the  trial  court  or  Jury,  wtiatever  they 
may  be.  If  we  merely  consulted  our  own  in- 
dinations,  and  if  we  recognized  no  higher 
daty  than  to  follow  the  course  of  least  re- 
sistance, we  should  In  every  case  abide  by 
the  findings  of  the  lower  courts  or  Juries. 
Whenever,  in  our  judgment,  there  is  some 
substantial  evidence,  either  direct  or  infer- 
ential, in  support  of  every  element  which  is 
necessary  to  sustain  the  Judgment,  and  there 
are  no  errors  of  law,  we  unhesitatingly  af- 
firm the  judgment    We,  however,  should  as 


unhesitatingly  refuse  to  affirm  where,  In  our 
judgment,  there  is  no  substantial  evidence  in 
support  of  one  or  more  essential  elements 
constituting  the  cause  of  action.  While  upon 
questions  of  fact  we  may  not  substitute  our 
judgment  for  that  of  the  Jury  or  trial  court, 
yet  upon  the  question  of  whether  there  is  any 
substantial  evidence  in  support  of  a  particu- 
lar fact  or  element  we  may  not  permit  the 
trial  court  or  Jury  to  substitute  their  Judg- 
ment for  ours.  In  arriving  at  a  conclusion 
in  that  regard  we  must,  as  a  matter  of 
course,  abide  by  our  own  Judgment  and  un- 
derstanding. In  this  case  we  have  had  much 
aid  from  the  briefs  of  counsel  on  both  sides, 
in  which  they  liave  fully  given  us  their  views 
regarding  the  law  and  the  evidence.  Appel- 
lant has  filed  three  printed  briefs,  covering 
226  pages,  while  respondent's  counsel  have 
filed  two,  covering  118  pagea  Eivery  phase 
of  the  case  has  been  exhaustively  briefed  and 
argued,  and  we  have  aimed  to  give  the  case 
that  consideration  which  its  importance  mer- 
its. We  have  been  unable,  however,  to  make 
our  judgment  conform  to  that  of  the  trial 
court  We  are  thoroughly  convinced  that  it 
was  neither  the  purpose  nor  the  intention  of 
either  the  plaintiil  or  the  defendant  to  avoid 
or  violate  the  usury  law  of  this  state.  We 
are  equally  well  satisfied  that  the  plaintiff 
did.  In  fact,  pay  more  than  the  amount  of 
interest  permitted  by  our  statute,  but  that 
is  not  enough  to  make  the  transactions  usuri- 
ous and  to  authorize  a  court  to  take  from  the 
defendant  both  principal  and  Interest  and 
give  it  to  the  plaintiff.  Let  it  also  be  conced- 
ed that  the  transactions  constituted  a  loan 
from  the  defendant  to  the  plaintiff,  yet,  when 
that  fact  is  conceded,  the  corrupt  or  unlaw- 
ful intent  to  evade  the  law  is  still  wholly 
lacking.  The  mere  fact  that  one  may  pay 
to  another  an  excessive  rate  of  interest  pur- 
suant to  a  contract  is  not  always  sufficient  to 
authorize  a  finding  of  usury.  If  that  were  so, 
every  contract  upon  which  more  than  the 
amount  permitted  by  the  statute  were  paid 
would  be  usurious  regardless  of  the  intention 
of  either  the  borrower  or  the  lender.  If  that 
were  the  law,  intention  would  cease  to  be  an 
element  in  the  law  of  usury.  In  order  to 
constitute  usury,  as  Mr.  Justice  Story  puts 
it,  "there  must  be  a  corrupt  agreement,"  in 
addition  to  the  payment  of  an  excessive  rate 
of  interest  There  is — ^there  can  be — ^no  es- 
cape from  that  conclusion.  In  our  Judgmoit, 
the  trial  court  was  too  greatly  Infiuenced  by 
the  fact  that  the  plaintiff  did,  in  fact,  pay 
to  the  defendant  more  than  the  amount  per- 
mitted by  our  statute.  After  that  fact  was 
found  the  court  seemingly  deduced  every  In- 
ference against  the  legality  of  the  transac- 
tions. No  other  conclusion  is  permissible. 
That  view,  as  we  have  seen,  is  wholly  r^udi- 
ated  by  the  courts.  This  case,  therefore,  af- 
fords another  instance  where  too  much  stress 
is  laid  upon  ex  post  facto  acts  and  conduct 
That  is  a  rock  upon  which  the  findings  and 
Judgments  of  the  trial  courts  are  frequently 
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shattered.  To  affirm  the  Judgment  in  this 
case  would,  to  our  minds,  not  vindicate  the 
law,  but  would  inflict  a  penalty  where  no 
wrong  was  intended.  The  parties  concerned 
were  engaged  in  a  highly  speculative  busi- 
ness, verging  on  to  what  by  some  is  termed 
mere  "gambling."  The  term  "gambling"  is 
here  not  used  in  an  offensive  sense,  but  mere- 
ly as  Illustrating  that  the  dealing  in  stocks 
and  futures  is  of  a  highly  speculative  char- 
acter. The  parties  met  at  arm's  length.  Both 
of  them  seemingly  understood  just  what  they 
were  doing  and  what  the  effect  of  their  con- 
duct was  according  to  the  rules  of  the  Stock 
Kscchange.  Bach  seemed  to  realize  that  It 
might  result  In  paying  or  receiving  a  profit 
in  excess  of  12  per  cent.,  but  neither  seemed 
to  Intend  the  transaction  as  a  cloak  or  cover 
for  usury;  nor  did  either  intend  to  violate 
any  law,  and  hence  at  least  one  element 
which  is  necessary  to  make  out  the  offense  of 
usury  is  wholly  lacking.  To  enforce  a  Judg- 
ment under  such  circumstances  would  be  to 
l)erpetrate  a  wrong,  not  to  vindicate  one. 

In  view  that  the  Judgment  nrast  be  revers- 
ed, for  the  reasons  stated,  it  becomes  neces- 
sary for  us  to  decide  at  least  two  other  ques- 
tions raised  by  defendant's  counsel.  It  Is 
contended  that,  under  the  provisions  of  sec- 
tion 1241x2,  nothing  can  be  recovered  except 
the  excessive  interest  or  the  excessive  value 
that  has  been  paid  or  delivered.  While  the 
statute  is  not  as  clear  as  it  might  be,  yet  by 
giving  all  the  language  in  the  statute  its  or- 
dinary force  and  effect,  as  we  must,  there 
seems  little,  If  any,  doubt,  that  it  was  intend- 
ed that  the  person  who  has  paid  money  or 
has  delivered  "things  in  action"  in  excess  of 
the  rate  fixed  by  the  preceding  sections  may 
sue  for  and  recover  back  both  "principal  and 
Interest,"  if  the  action  Is  brought  within  one 
year  after  the  money  is  paid  or  the  "things 
in  action"  delivered.  We  confess  that  we  are 
unable  to  give  the  language  of  the  statute 
any  other  meaning. 

[12]  It  is  next  contended  that,  if  section 
1241x2  is  construed  as  we  have  just  done. 


then  it  is  void,  for  the  reason  that  the  title 
to  the  original  act  Is  not  sufficiently  broad 
to  authorize  the  recovery  of  the  principal 
stun  paid  as  aforesaid ;  in  other  words,  it  is 
contended  that  the  title  is  insufficient  be- 
cause It  does  not  clearly  express  the  subject 
of  the  act.  We  do  not  deem  it  necessary  to 
devote  much  time  to  the  discussion  of  that 
subject  in  view  that  in  the  last  year  or  two 
we  have  frequently  considered  the  provision 
of  our  Constitution  relating  to  the  titles  of 
legislative  acts  and  their  sufficiency.  See 
Marioneanx,  v.  Cutler,  32  TTtah,  475,  91  Fac. 
355;  Edler  v.  Edwards,  34  Utah,  13-19,  95 
Pac.  367;  Naylor  v.  Crabbe,  148  Pac.  359; 
Martinean'v.  Crabbe,  150  Paa  301.  In  our 
Judgment,  the  objections  urged  against  the 
act  in  question  are  covered  by  what  is  said 
In  those  cases  upon  the  subject  of  the  suffi- 
ciency of  the  title.  We  think  that  this  case 
falls  squarely  wltiilii  the  role  there  laid 
down. 

For  the  reasons  stated,  the  Judgment  is  re- 
versed, and  the  cause  is  remanded  to  the 
district  court  of  Salt  Lake  county,  with  di- 
rections to  grant  a  new  trial  and  to  dispose 
of  the  case  in  accordance  wltli  the  views 
berein  expressed. 

[13]  We  remark  that  in  this  case  counsel 
for  appellant  have,  In  their  several  briefs, 
printed  at  least  60  pages  of  excerpts  from 
the  evidence  which,  in  our  Judgment,  was 
unnecessary,  since  the  same  evidence  had  al- 
ready been  printed  In  their  abstract  While 
counsel  may  repeat  the  evidence  In  some  In- 
stances for  their  and  for  the  convenience  of 
the  court,  yet  the  adversary  party  should 
not  be  required  to  pay  twice  for  printing  the 
evidence.  It  Is  therefore  ordered  that  aK)el- 
lant's  counsel  deduct  60  pages  from  the  226 
pages  of  their  briefs  In  making  up  their  cost 
bill,  and  It  Is  further  ordered  that  appellant 
recover  no  costs  for  said  60  pages ;  appellant 
to  recover  costs  other  than  those  Just  men- 
tioned. 

STRATJP,  C.  J.,  end  McCAKTT,  J.,  concur. 
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REALTY  BONDS  &  FINANCE  OO.  v.  POINT 

RICHMOND  CANAL  &  LAND  CO. 

et  al.     (S.  F.  6768.) 

(Supreme  Court  of  California.    Oct  11,  1915.) 

1.  Appeal  and  Ebboe  «=5>882  —  Invited  EIb- 
ROR— Question  to  Jury— Submission. 

The  propriety  of  sobmittiDg  a  question  to 
the  jury  cannot  be  raised  on  appeal,  where  the 
submission  was  made  at  the  request  of  both  par- 
ties. 

IKd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {(  3591-3610;  Dec.  Dig.  «s> 
882.] 

2.  Bbokebs  «=>88  —  Action  fob  CoimiBSiONS 
— Sauc  of  Re  at.  Estaix  —  Question  fob 
Jury. 

Where,  in  an  action  to  recover  oommissions 
under  a  contract  for  the  sale  of  defendant's  real 
estate  by  plaintiff,  it  appeared  that  plaintiff, 
under  the  contract,  was  not  entitled  to  the  whole 
commission  until  40  per  cent,  of  the  purchase 
price  had  been  paid,  but  it  further  appeared  that 
defendant  failed  to  make  improvements  on  the 
land  as  provided  by  the  contract,  and  was  guilty 
of  other  breaches  whereby  purchasers  were  pre- 
vented from  paying  40  per  cent,  of  the  purchase 
price,  though  due,  it  was  proper  to  submit 
■to  the  jury  the  question  whether,  under  the  cir- 
cumstances, plaintiff  was  entitled  to  full  com- 
mission before  40  per  cent,  of  the  purchase  price 
had  been  paid,  since,  under  the  evidence,  the 
question  was  one  of  fact,  and  not  of  law. 

[Ed.  Note. — For  other  cases,  see  Broken, 
Cent  Dig.  S|  121,  128-130;    Dec.  Dig.  <8!s»8&] 

3.  Bbokebs  4(=>63  —  Compensation  —  When 
Earn'ed — Sale  of  Real  Estate. 

The  defendant  having  breached  the  con- 
tract by  failing  to  make  the  improvements  there- 
in provided  for  and  in  other  ways,  which  result- 
ed in  the  failure  of  purchasers  of  the  real  estate 
to  make  further  payments,  plaintiff  was  entitled 
to  the  full  commissions  on  sales  made,  although 
less  than  40  per  cent,  of  the  purchase  price  on 
such  sales  had  been  paid. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  H  79,  81,  94-96;   Dec.  Dig.  «=>03J 

4.  ApFKAi,  AND  Ebbob  «s>1002— Findino  of 

JUBY— CONFLIOTINa   EVIDENCE. 

There  being  a  substantial  conflict  in  the 
evidence,  the  finding  of  the  jury  on  the  status  of 
the  account  between  the  parties  wUl  not  be  dis- 
turbed on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ({  3935-3937 ;   Dec.  IMg.  «=» 

Department  1.  Appeal  from  Superior 
Court,  Alameda  County ;  William  H.  Waste, 
Judge. 

Action  by  the  Realty  Bonds  ft  Finance  Com- 
pany against  the  Point  Richmond  Canal  & 
Laud  Couiiiaiiy  and  others  to  recover  com- 
missions under  a  contract  for  the  sale  of 
real  estate.  Judgment  for  defendant  named 
for  an  insufficient  amount  on  its  cross-com- 
plaint, and  it  appeals.    Affirmed. 

Wm.  H.  H.  Hart,  of  San  Francisco,  for  ap- 
pellant Fitzgerald  &  Abbott  and  Ezra  W. 
Decoto,  all  of  Oakland,  for  respondent. 

SHAW,  J.  This  Is  an  appeal  from  the 
Jndgmeut  and  from  an  order  denjrlng  a  mo- 
tion for  new  trial.  The  record  is  brought  up 
in  typewritten  form  under  section  953a  of 
the  Code  of  Civil  Procedure. 


The  plaintiff  sued  the  appellant  on  a  con- 
tract executed  between  plaintiff  and  appel- 
lant on  September  15,  1907,  whereby  the  ap- 
pellant constituted  the  plalntUT  Its  sole  and 
exclusive  agent  to  sell  certain  real  pr(q)erty 
belonging  to  apjpellant.  The  object  of  the  ac- 
tion was  to  recover  the  commissions  alleged 
to  be  due  to  the  plaintiff  for  the  sales  made 
by  It  under  the  agreement.  Cutting  and 
Wernse  were  made  parties,  and  judgment 
asked  against  them  solely  upon  tbe  ground 
that  they  are  stockholders  of  tbe  defendant 
corporation.  They  do  not  appeal,  and  their 
rights  ere  not  presented  for  consideration, 
except  as  they  may  depend  upon  the  rights 
of  the  appellant.  The  appellant  filed  a  cross- 
complaint  alleging  that  the  plaintiff  was  In- 
debted to  It  in  a  sum  exceeding  the  amoimt 
due  the  plaintiff  for  commissions,  and  asking 
judgment  for  the  excess.  The  case  was  tried 
by  a  Jury,  and  a  verdict  was  returned  in 
favor  of  tbe  appellant  for  the  sum  of  $26.46. 
Judgment  was  rendered  accordingly.  The 
appellant  claims  that  It  should  have  had 
judgment  against  the  plaintiff  for  a  much 
larger  sum. 

With  respect  to  the  commissions  in  con- 
troversy the  agreement  provided  as  follows: 

"The  said  party  of  the  first  part  agrees  to 
pay  as  commission  on  said  sales  and  for  remu- 
neration for  the  time  and  expense  of  selling, 
twenty-five  per  cent  (25%)  of  the  amount  of 
said  sales  in  said  tract;  ten  per  cent.  (10%) 
out  of  the  first  payment  and  one-half  (%)  of  all 
other  payments  until  said  commission  is  paid  in 
fulL" 

Upon  the  trial  a  aueation  was  put  to  the 
jury  and  answered  by  It  as  follows: 

"Tbe  theory  of  the  plaintiff  is  that  it  is  enti- 
tled under  the  circumstances  in  this  case  to  com- 
missions in  full  on  all  of  the  lots  sold  by  it 
whether  40  per  cent,  of  the  purchase  price  has 
been  paid  or  not  Do  ^on  find  for  or  against 
the  plaintiff  on  this  claim?  Answer:  Yes  [for 
plaintiff]." 

[1-S]  The  argument  of  tbe  appellant  that  it 
was  Improper  to  put  this  question  to  tbe  jury 
is  met  by  the  fact  that  It  was  submitted  to 
the  jury  at  tbe  request  of  both  parties.  The 
appellant  also  contends  that  the  answer  Is 
not  sustained  by  the  evidence.  In  the  aspect 
presented  by  the  above  paragraph  of  the 
agreement.  If  unaffected  by  any  other  facts, 
the  question  would  be  purely  one  of  law. 
By  the  agreement  the  plaintiff  was  to  re- 
ceive commissions  equal  to  26  per  cent  of 
the  amount  of  sales  as  made,  of  which  10 
per  cent,  was  to  be  taken  out  of  the  first  pay- 
ment, and  one-half  of  all  other  payments  was 
to  be  applied  thereon  until  the  full  25  per 
cent,  was  paid.  In  legal  effect,  this  meant 
that,  when  a  sale  was  made,  10  per  cent,  of 
the  purchase,  price  was  to  be  paid  to  plain- 
tiff out  of  the  first  payment  on  such  price, 
and  one-half  of  each  succeeding  payment  was 
to  be  iiaid  to  the  plaintiff,  as  the  payments 
were  made,  until  such  one-half  equaled  15 
per  cent,  of  the  total  purchase  price.  The 
result  would  be  that  the  plaintiff  would  re- 
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celve  Its  fall  commlssloii  on  Btich  sale  as  soou 
as  40  per  cent  of  ttie  total  price  had  been 
paid.  If  this  constituted  the  whole  case,  the 
plaintiff  would  not  be  entitled  to  the  whole 
commission  untU  the  40  per  cent,  of  the  pur- 
chase price  was  actually  paid.  The  answer 
of  the  jury  that  the  plaintiff  was  entitled 
to  commissions  in  full,  whether  40  per  cent 
of  the  purchase  price  had  been  paid  or  not, 
would  be  erroneous  if  no  other  facts  were 
taken  into  consideration. 

But  the  contract  further  proTided  that  the 
appellant  should  within  two  years  from  the 
date  of  the  agreement  make  extensive  im- 
provements on  the  land  to  be  sold,  the  ef- 
fect of  which  would  be  to  increase  very 
largely  the  value  of  the  lots  sold  to  purchas- 
ers. It  is  clear  from  the  provisions  of  the 
contract  that  the  purpose  and  intent  of  mak- 
ing these  improvements  were  to  enhance  the 
value  of  the  property  to  the  buyers,  and 
thereby  to  promote  sales.  Without  the  im- 
provements the  lots  would  have  been  of  lit- 
tle value.  The  Improvements,  therefore,  con- 
stituted a  large  part  of  the  consideration  to 
be  received  by  the  buyers  upon  their  pur- 
chases. The  appellant  failed  to  make  these 
improvements,  and,  in  consequence  of  such 
failure,  many  of  the  purchasers  refused  to 
make  the  deferred  iiayments  on  the  property. 
A  form  of  contract  to  be  used  in  making 
sales  of  lots,  and  which  was  so  used,  was 
agreed  upon  between  plaintiff  and  appellant 
This  contained  a  statement  that  all  payments 
thereunder  were  to  be  made  to  the  plaintiff, 
or  to  some  party  named  conjointly  by  it  and 
the  appellant.  It  also  included  an  agreement 
by  appellant  to  make  the  Improvements  above 
mentioned.  In  July,.  1910,  the  appellant  gave 
notice  to  a  number  of  buyers  that  plaintiff 
was  no  longer  authorized  to  receive  such 
payment  and  because  thereof  they  refused  to 
pay  any  one.  These  and  other  circumstances 
tended  to  show  that  appellant,  by  Its  breach- 
es of  the  agreement,  had  prevented  purchas- 
ers from  paying  the  full  amount  of  the  40 
per  cent  of  the  purchase  price  of  the  prop- 
erty sold  under  the  agreement  during  the 
agency  of  the  plaintiff,  although  more  than 
that  amount  bad  become  due.  Under  these 
circumstances,  the  plaintiff  was  entitled  to 
the  full  amount  of  Its  commissions  upon  the 
sales  made,  notwithstanding  the  fact  that 
less  than  40  per  cent  of  the  purchase  price 
had  been  paid.  Alderson  v.  Houston,  154 
Gal.  10,  96  Pac.  884;  Stanton  v.  Camahan, 
15  Cal.  App.  527,  116  Pac.  389;  Justy  v. 
Brro,  16  Cal.  App.  619,  117  Pac.  675.  This 
shows  that  the  questicm  put  to  the  Jury  was 
really  a  question  of  fact,  not  of  law,  and 
that  the  answer  glvai  by  the  Jury  was  cor- 
rect 

The  claim  of  the  ai^Ilant  that  the  evi- 
dence shows  that  the  money  received  by  the 
plaintiff  under  the  agreement  was  in  excess 
of  the  amount  due  it  thereunder  is  substan- 
tlally  based  upon  the  same  proposition ;  that 


is,  that  the  plaintiff  was  not  entitled  to  full 
commissions  until  40  per  cent  of  the  pur- 
chase price  of  the  sales  had  been  paid.  The 
answer  of  the  Jury  to  the  above  question, 
upon  the  evidence  given,  disposes  of  this 
claim  adversely  to  the  appellant 

[4]  The  further  contention  is  made  that, 
assuming  that  plaintiff  was  entitled  to  the 
full  commissions,  the  balance  of  the  account 
was  against  the  plaintiff.  Under  the  aspect 
of  the  case  most  favorable  to  the  appellant, 
there  was  a  substantial  conflict  of  evidence 
on  this  question,  and  we  cannot  disturb  the 
finding. 

The  Judgment  and  order  appealed  from  are 
affirmed. 

We  concur:  SLOSS,  J. ;  LAWLOB,  J. 


BUBK  et  aL  v.  HOWE  et  aL    (S.  F.  6469.) 
(Supreme  Court  of  California.    Oct  11,  1915.) 

1.  Public  Lands  ®=>60— Miutabt  Resebva- 

TIONS — BOUN  DAEnSB. 

The  President's  proclamation  of  December 
31, 1861,  creating  the  Point  Jose  military  reser- 
vation, described  it  as  the  promontory  of  Point 
Jose  within  boundaries  not  less  than  800  yards 
from  its  northern  extremity.  The  War  Depart- 
ment made  a  survey  of  the  reservation  on  the 
theory  tiiat  it  was  bounded  by  the  circumference 
of  a  circle  having  a  radius  of  800  yards  in 
length ;  the  northern  extremity  of  the  point  be- 
ing the  center  of  the  circle.  Plaintiffs  claimed 
to  own  land  outside  of  this  circle,  but  within  a 
square,  tangent  to  such  circle,  with  sides  ruiming 
due  east,  west,  north,  and  south.  Held,  that 
such  land  was  not  a  part  of  such  reservation 
within  Act  Cong.  July  1,  1864,  c.  194,  13  Stat 
333,  relinquishing  and  granting  to  the  city  of 
San  iS-ancisco  the  right  and  title  of  the  United 
States  to  lands  within  its  corporate  limits,  ex- 
cepting all  sites  or  parcels  of  land  which  had 
been  or  then  were  occupied  by  the  United  States 
for  military  uses,  since  the  proclamation  did  not 
describe  a  square,  nor  imply  that  a  square  was 
intended,  but  at  most  left  the  shape  of  the  res- 
ervation indefinite,  and,  if  this  was  so,  the  gov- 
ernment had  authority  to  determine  its  form 
and  fix  its  limits,  as  was  done. 

[Ed.  Note.— For  other  cases,  see  Public  I^ands, 
Cent  Dig.  fS  136,  137;  Dec  Dig.  <8=»50.] 

2.  Public  Ijands  «=»24— Subvkts— Stato- 

TOBT  PBOVISIONB. 

Act  Cong.  March  3,  1853,  c.  146,  10  Stat 
244,  and  other  acts  of  Congress  and  regulations 
of  the  surveyor  general  requiring  subdivisions 
of  the  public  lands  to  oe  made  in  rectangular 
form  upon  east  and  west  and  north  and  south 
lines,  relate  exclusively  to  the  public. lands  of 
the  United  States,  and  not  to  lands  'within  a 
grant  from  Mexico  to  the  city  of  San  EVandsco, 
afterwards  confirmed  by  the  United  States  au- 
thorities; it  not  being  public  land  of  the  Unit- 
ed States  within  such  acts  and  regulations. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent  Dig.  ii  31,  82 ;   Dec.  Dig.  i3=>24.] 

3.  PuBUo  Lands  «s>50— Militabt  Besxbva- 

nONS— BOUNDABIKS. 

Section  7  of  the  act  of  1853,  providing  that 
no  pre-emption  claim  shall  be  allowed  upon  land 
within  a  military  reservation,  or  within  one 
mile  thereof,  does  not  extend  the  limits  of 
reservations,  but  leaves  them  as  they  were  at 
the  time  of  its  passage. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent  Dig.  If  136,  137 ;  Dec  Dig.  «=!»50.] 
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t  evidenck  «=»335— docttmbntabt  evidence 
— Ofticial  Records. 

A  map  of  a  surrey  of  a  military  reservation 
by  officers  of  the  War  Department  on  file  in 
that  department,  was  competent  evidence  of  the 
form  and  limits  of  snch  reservation  as  deter- 
mined and  fixed  by  the  government. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Gent  Dig.  §§  iSTa-l^TS;   Dec.  Dig.  «=>335.] 

In  Bank.  Appeal  from  Superior  Court  of 
the  City  and  County  of  San  Francisco;  J. 
U.  Seawell,  Judge. 

Consolidated  actions  by  Antoinette  N.  Burk 
and  others  against  W.  F.  Howe  and  others. 
From  a  Judgment  In  favor  of  plaintiffs,  and 
an  order  denying  a  new  trial  in  each  action, 
defendants  appeal.    AfSnned. 

C.  M.  Jennings  and  Samuel  M.  Shortrldge, 
both  of  San  Francisco,  for  appellants.  Lloyd 
Baldwin,  M.  F.  Michael,  Page,  McOutchen, 
Knight  &  Olney,  and  McOutchen,  Olney  & 
Wlllard,  all  of  San  Francisco,  for  respond- 
ents. 


SHAW,  J.  Aiq;)eal8  from  the  Judgment  and 
from  the  order  denying  a  new  trial  in  each  of 
three  separate  cases  are  here  presented.  For 
the  purposes  of  the  trial  the  cases  were  con- 
solidated. They  are  numbered  and  entitled  in 
the  superior  court  of  the  dty  and  county  of 
San  B^andsco  as  follows:  Bnrk  et  al.  v. 
Howe  et  al..  No.  15263,  and  Burk  v.  Howe  et 
aL,  No.  236S5,  both  Involving  the  east  half 
of  the  lot  in  controversy,  and  Robins  et  al. 
V.  Howe  et  al,  No.  16430,  Involving  the  west 
half  of  said  lot.  They  Involve  title  to  60- 
vara  lot  No.  428,  situate  in  San  Francisco, 
fronting  <m  the  south  side  of  North  Point 
street  and  lying  between  Hyde  and  Leaven- 
worth streets.  The  tacts  affecting  the  title 
are  the  same  In  aU  the  cases  and  they  are 
submitted  on  the  same  argument.  The  plain- 
tiffs sued  to  quiet  title  to  this  lot  The  an- 
swers of  the  defendants  deny  the  allegations 
of  the  complaints  as  to  ownership  In  fee  by 
the  plaintiffs  and  deny  the  allegation  that 
the  defendants  claim  an  interest  In  the  prop- 
erty and  that  said  claim  is  without  right 
The  findings  sustain  the  allegations  of  the 
complaint. 

[t}  The  plaintiffs  established  thdr  title  to 
the  lot  under  a  grant  from  John  W.  Geary, 
alcalde  of  San  Francisco,  dated  and  duly  re- 
corded on  December  10,  1849.  This  title  was 
confirmed  to  the  holders  thereof,  so  far  as  the 
city  of  San  Francisco  was  concerned,  by  the 
Van  Ness  ordinance  of  1855,  approved  by  the 
state  L^^lature  by  the  act  of  March  11, 
185&  St  1858,  p.  52.  It  was  fed  up  to  the 
full  quality  of  a  fee  simple  absolute  by  the 
act  of  Congress  of  July  1,  1864  (13  Stat  333, 
c.  194),  the  act  of  March  8,  1866  (14  Stat  4, 
c  13),  and  by  the  decree  of  the  land  commis- 
sion of  the  United  States  Circuit  Court  con- 
firming the  pueblo  grant  from  the  Mexican 
government  to  San  Francisco.  Gohas  v.  Rai- 
sin, 3  CaL  443 ;  Hart  v.  Burnett,  15  CaL  530, 


614 ;  San  Francisco  v.  Le  Roy,  138  U.  S.  666, 
11  Sup.  Ct  364,  34  L.  Ed.  1096 ;  Grisar  v.  Mc- 
Dowell, 73  U.  S.  363,  18  L.  Ed.  883. 

The  defendants  claim  that  thifi  Judgment 
and  these  confirmatory  statutes  do  not  oper- 
ate upon  the  plaintiffs'  title  to  this  land,  be- 
cause, as  they  assert,  the  lot  lies  vrithln  the 
limits  of  the  Point  Jose  military  reservation, 
now  ]£Bown  as  the  Ft  Mason  reservation. 
AU  parcels  of  land  reserved  for  military,  na- 
val, or  other  public  uses  of  the  United  States 
were  expressly  excepted  from  the  operation 
of  the  grants  to  San  Francisco  by  the  United 
States.  If,  therefore,  tttls  land  is  within 
the  limits  of  the  aforesaid  reservation,  the 
plaintiffs  obtained  no  title  thereto  under  the 
alcalde  grant  and  the  stibsequent  confirma- 
tory statutes,  ordinances,  and  patents,  and 
the  land  belongs  to  the  United  States.  Oliey 
would  fall  because  of  the  weakness  of  their 
own  title.  On  this  question  of  fact  the  supe- 
rior court  found  that  the  parcel  was  not 
within  said  military  reservation.  It  is  claim- 
ed that  this  finding  Is  contrary  to  the  evi- 
dence. 

The  proclamation  of  the  President  on  De- 
cember 31,  1851,  by  which  this  reservation 
was  made,  described  it  as  follows: 

"The  promontory  of  Point  Jose  within  bound- 
aries not  less  than  800  yards  from  its  northern 
extremity." 

The  survey  of  the  reservation  was  regular- 
ly made  by  the  oflJcers  of  the  War  Depart- 
ment of  the  United  States  In  1874.  A  duly 
certified  copy  of  the  map  of  this  survey  on 
file  In  the  War  Department  was  put  in  evi- 
dence by  the  plaintiffs.  It  shows  that  the 
reservation  was  surveyed  and  measured  up- 
on the  theory  that  It  was  bounded  by  the  cir- 
cumference of  a  circle  having  a  radius  of 
800  yards  In  length ;  the  northern  extremity 
of  Point  Jose  being  the  center  of  said  circle. 
If  the  lines  of  the  reservation  are  fixed  In 
this  manner,  the  lot  would  not  be  within  the 
reservation.  The  claim  of  the  appellants  is 
that  the  description  must  be  Interpreted  to 
mean  that  the  reservation  should  consist  of 
a  square,  the  sides  of  which  run  east  and 
west  and  north  and  south,  respecUvedy,  and 
located  so  as  to  be  tangent  to  the  circle  afore- 
mentioned. If  fixed  in  this  manner  the  lot  in 
controversy  would  be  within  the  reservation. 

[2,  3]  The  language  of  the  reservation,  tak- 
en literally,  does  not  describe  a  square,  nor 
imply  that  a  square  was  Intended,  but  does 
describe  a  circle  with  an  800-yard  radius. 
Taken  alone,  the  description,  on  the  appel- 
lant's theory,  would  be  indefinite.  There 
would  be  no  means  of  ascertaining  the  direc- 
tion of  the  sides  of  the  square.  The  descrip- 
tion, assuming  that  a  square  was  intended, 
would  permit  the  sides  to  be  set  at  any  angle. 
If  the  sides  of  the  square  were  tangent  at 
the  iwint  of  the  circle  nearest  to  this  lot,  the 
lot  would  not  be  within  the  square.  If  tan- 
gent at  points  directly  east,  west,  north,  and 
south  of  the  center,  the  land  would  fall  with- 
in the  square.  The  appellants  seek  to  over- 
come this  dlfiBculty  by  reference  to  the  ^^t  Qf,^T 
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Congress  of  March  3,  1853  (10  Stat.  244,  c. 
145),  and  other  acts  of  Ccwgress,  and  regula- 
tions of  the  surveyor  general  providing  for 
surveys  of  the  public  lands  to  be  offered  for 
sale  to  settlers  and  requiring  subdivisions 
thereof  to  be  made  in  rectangular  form  upon 
east  and  west  and  north  and  south  lines. 
The  answer  to  this  proposition  Is  that  the 
acts  in  question  relate  exclusively  .to  the 
public  lands  of  the  United  States,  while  the 
land  in  controversy,  being  within  a  grant 
from  Mexico  to  San  Francisco,  afterwards 
confirmed  by  the  United  States  authorities, 
was  not  public  land  of  the  United  States 
within  the  meaning  of  said  acts  and  regula- 
tions. They  do  not  apply  to  land  within  the 
pueblo  grant.  The  claim  that  section  7  of  the 
act  of  1853  extended  the  boundary  of  the 
Point  Jose  reservation  to  the  distance  of  one 
mile  from  the  northern  extremity  is  unten- 
able. The  act  merely  declares  that  no  pre- 
emption cQalm  shall  be  allowed  upon  land 
within  a  military  reservation,  or  within  one 
mile  thereof.  Such  a  declaration  does  not 
extend  the  limits  of  the  reservation  referred 
to,  but  leaves  them  as  they  were  at  the  time 
of  Its  passage. 

[4]  We  are  of  the  opinion  that  the  finding 
that  the  lot  is  outside  the  reservation  is  sup- 
ported by  the  War  Department  map  above 
mentioned,  as  well  as  by  the  language  of  the 
proclamation,  when  applied  to  the  physical 
facts  stated  above.  The  map  shows  that  the 
United  States  authorities  located  the  bound- 
ary of  the  reservation  by  drawing  a  circle 
with  a  radius  of  800  yards,  having  its  center 
at  the  northern  extremity  of  the  point  The 
most  that  could  be  said  in  favor  of  the  ap- 
pellants here  is  that  the  description  contain- 
ed In  the  presidential  proclamation  left  the 
boundary  and  the  shape  of  the  reservation  in- 
definite. If  this  be  so,  the  government  would 
have  authority  to  determine  its  form  and  fix 
its  limits.  This  it  has  done,  and  the  map  is 
competent  evidence  of  the  fact  Galvin  r. 
I'almer,  113  Cal.  54,  45  Pac.  172. 

The  act  of  Congress  of  July  1,  1870  (16 
Stat  186,  c.  197),  disposed  of  certain  parts 
of  the  land  within  the  aforesaid  military  res- 
ervation, relinquishing  the  same  to  the  city 
and  county  of  San  Francisco,  in  trust  to  con- 
vey the  lands  not  included  in  the  streets  and 
alleys  to  the  persons,  severally,  who,  at  its 
date,  were  in  the  actual  bona  fide  possession 
of  parcels  thereof.  Inasmuch  as  this  land  is 
outside  of  the  reservation,  and  the  act  pur- 
ports to  dispose  only  of  parts  of  the  land 
lying  within  the  reservation,  it  necessarily 
follows  that  the  act  has  no  bearing  on  the 
title  of  either  party.  Therefore  the  court  did 
not  err  in  excluding  evidence  offered  by  the 
appellants  to  show  that  other  perscas  than 
plaintiffs  and  their  predecessors  in  interest 
were  in  possession  of  the  land  at  the  time 
of  the  passage  of  that  act 

The  decision  in  Naglee  y.  Palmer,  60  Cal. 
644,  is  irrelevant  to  the  issue.     It  declared 


that  certain  alcalde  deeds  to  lands  lying 
within  the  military  reservation  were  void. 
The  decision  was  obviously  based  upon  the 
fact  that  the  reservation  had  withdrawn  them 
from  the  pueblo  grant  to  San  Francisco. 
Such  a  decision  is  no  authority  with  respect 
to  land  lying  outside  of  the  reservation.  We 
find  no  other  points  which  deserve  discussion. 
The  judgment  and  orders  appealed  from  in 
the  respective  cases  are  each  affirmed. 

We  concur :  ANGELLOTTI,  C.  X ;  MEI^ 
yiN,  J,;  LOBIGAN,  J,;  SLOSS,  J.;  LAW- 
LOB,  J. 


MATTES  v.   HAM*     (av.  1327.) 
(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia.   Sept  14,  1»15.) 

1.  Adverse  Possession  «=»31  — Notice  to 
Owner.  -    — ■ 

To  bar  the  claims  of  one  holding  the  reo> 
ord  title  to  land,  the  adverse  character  of  an- 
other's possession  must  be  manifested  to  the 
owner,  and  the  owner  must  be  notified  in  some 
way  that  the  possession  is  hostile  to  his  claim. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cfent  Dig.  il  128-133;  Dec.  Dig.  <&=> 
31.] 

2.  Advebsb  Possxssioir  9=»60  —  Hostile 
Chabacteb  of  Possession  —  Pebuissivk 
Entbt. 

Where  a  person  enters  into  possession  of 
land  by  permission  of  the  owner  without  any 
tenancy  whatever  being  created,  except  at  suf- 
ferance, possession  being  given  merely  as  a  mat- 
ter of  favor,  he  can  never  acquire  title  by  ad- 
verse possession,  no  matter  how  long  contlnaed, 
unless  there  is  a  clear,  positive,  nnequivocal 
disclaimer  and  disavowal  of  the  owners  title, 
and  the  assertion  by  the  occupant  of  a  title  in 
hostility  thereto:  notice  thereof  being  brought 
home  to  the  owner. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session. Cent  Di«;.  |§  282-312,  323,  328;  Dee. 
Dig.   «ss>60.] 

3.  Advebse  Possession  ^=333  —  SuFnciENOT 
OF  Evidence. 

In  an  action  involving  the  title  to  land 
which  defendant,  when  leaving  that  part  of 
the  country,  left  in  the  care  of  a  neighbor,  who 
also  left  that  part  of  the  country  aq4  gave  his 
wife  a  power  of  attorney  to  manage  his  busi- 
ness afTairs,  evidence  held  sufficient  to  warrant 
a  jury  finding  that  the  hostUe  character  of  the 
wife's  holding  was  never.  In  any  manner, 
brought  to  the  notice  of  defendant  or  that  such 
holding  had  its  origin  in  defendant's  possession, 
and  that  no  clear,  distinct  notice  of  a  disrlaim- 
nr  of  his  dtle  was  ever  given  to  him  by  the 
wife  or  any  one. 

[Ed.  Note. — ^For  other  cases,  see  Adverse  Poe- 
session,  Cent  Dig.  §g  134,  135;  Dec.  Dig.  <S=> 
33.] 

4.  Adverse  Possession  <g=»()0  —  Hosni.B 
Character  of  Possession— Pebmissive  En- 
tbt. 

Where  defendant  when  leaving  the  part  of 
the  county  where  he  owned  land  left  the  land 
in  the  care  of  a  neighbor  who  subsequently  al- 
so left  that  part  of  the  country  and  gave  his 
wife  a  power  of  attorney  to  manage  his  affairs, 
and  the  wife,  under  the  power  of  attorney  and 
not  as  owner,  leased  her  husband's  land  and 
defendant's  land,  her  possession  of  defendant's 
land  by  her  tenant  was  under  her  husband  who 
had  the  care  and  use  of  the  property  by  defend- 
ant's permission,  and  her  possession  could  not 
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ripen  into  a  title  nntil  she  biou|;ht  home  to  de- 
fendant notice  of  a  clear,  positive,  unequivocal 
disclaimer  and  disavowal  of  his  title  and  the 
ajBsertion  of  a  positive  holding  by  her. 

[Ed.  Note. — ^For  other  cases,  gee  Adverse  Pos- 
session, Cent  Dig.  §§  282-312,  323,  328;  Dec 
Dig.  <S=»60.] 

5.  AnvEBSB  Possession  ®=>31  —  Notice  to 

OWNEB. 

Where  the  land  was  partially  fenced  but 
not  inclosed  the  building  of  an  additional  piece 
of  fence  fully  inclosing  the  land  was  not  of 
itself  sufficient  to  give  defendant  notice  that  the 
permissive  holding  had  become  hostile,  notwith- 
standing Code  Civ.  Proc.  §  325,  providing  that 
Innd  is  deemed  to  have  been  possessed  and  oc- 
cupied for  the  purpose  of  constituting  an  ad- 
verse possession  only  where  it  has  been  protect- 
ed by  a  substantial  indosure,  and  where  it  has 
been  usually  cultivated  or  improved,  since  while 
ordinarily  the  inclosure,  occupation  and  cultiva- 
tion of  land  gives  notice  to  the  owner  of  the 
hostile  claim,  there  are  exceptions  to  the  rule. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  U  128-133;  Dec.  Dig.  <S=> 
31.1 

Appeal  from  Superior  Court,  Modoc  Coun- 
ty;   H.  D.  Burroughs,  Judge. 

Action  by  Norbet  Mattes  against  G.  W. 
Hall.  From  a  Judgment  for  defendant,  and 
an  order  denying  a  new  trial,  plain tltF  ap- 
peals. '  Affirmed. 

F.  M.  Jamison,  of  Alturaa,  for  appellant 
J.  M.  Cross  and  Francis  O.  Hoover,  botb  of 
Modesto,  for  respondent 

ELIilSON,  J.,  pro  tem.  Action  broue^t  by 
plaintiff  to  recover  possession  of  a  quarter 
section  of  land.  Trial  by  Jury  and  verdict 
for  tbe  defendant,  followed  by  a  Judgment  in 
his  favor.  Api>eal  by  plaintifl  from  tbe  Judg- 
ment and  an  order  of  tbe  court  denying  his 
motion  for  a  new  trial. 

Tbe  only  point  raised  on  this  appeal  is 
tliat  the  verdict  of  tbe  Jury  is  not  supported 
by  the  evidence.  The  case  has  been  before 
this  court  before  (21  Cal.  App.  552,  132  Pac. 
295),  and  for  a  full  statement  of  tbe  facts 
reference  is  made  thereto.  The  defendant  is 
the  holder  of  the  record  title  to  the  land,  a 
patent  therefor  having  been  issued  to  him  by 
tbe  United  States  government  on  the  19th 
day  of  May,  1892.  The  plaintiff  claims  that 
lie  has  acquired  title  to  tbe  land  since  the  Is- 
suance of  the  patent  by  five  years'  continuous 
uninterrupted  adverse  possession  on  tbe  part 
of  his  grantor.  The  verdict  of  the  Jury  Is  an 
Implied  finding  that  plaintiff  did  not  show 
title  by  adverse  possession.  Does  the  verdict 
of  the  Jury  find  substantial  support  in  tbe 
eridence?  We  think  it  does.  For  brevity  we 
shall  refer  to  the  land  involved  in  this  action 
as  the  "Hall"  land. 

[t,2]  The  elements  necessary  to  constitute 
an  adverse  possession  sufficient  to  bar  tbe 
claims  of  one  holding  the  record  title  are 
well  stated  In  Unger  v.  Mooney,  63  Cal.  6S6, 
49  Am.  Rep.  100: 

"The  adverse  character  of  the  possession  must, 
in  every  case,  be  manifested  to  the  owner.  The 
owner  most  be  notified,  in  some  way,  that  the 


possession  is  hostile  to  his  claim,  or  the  stat- 
ute does  not  operate  on  his  right." 

And  tbe  law  as  to  a  claim  of  adverse  hold- 
ing by  one  who  entered  under  permission  of 
tbe  owner  Is  well  stated  In  a  note  to  Mc- 
Outchen  v.  McCutchen,  12  L.  B.  A.  (N.  S.) 
1140: 

"Where  a  person  enters  into  possession  of  real 
property  by  permission  'of  the  owner,  without 
any  tenancy  whatever  being  created,  except  at 
snfferance,  possession  being  given  merely  as  a 
matter  of  ^vor,  he  can  never  acquire  title  by 
adverse  possession,  no  matter  how  long  con- 
tinued, against  the  true  owner  thereof,  unless 
there  is  a  clear,  positive,  unequivocal  disclaimer 
and  disavowal  of  the  owner's  title  and  the  as- 
sertion by  tbe  occupant  of  a  title  in  hostility 
thereto,  notice  thereof  being  brought  home  to  the 
landowner." 

[3]  Tbe  undisputed  facts  in  this  case  were 
amply  sufficient  to  Justify  tbe  Jury  in  finding, 
either:  (1)  That  the  hostile  character  of  the 
holding  of  plaintiffs  grantor  was  never  in 
any  manner  brought  to  the  notice  of  the  de- 
fendant; or  (2)  in  finding  that  the  holding 
had  its  origin  in  the  possession  of  Hall,  and 
no  clear,  distinct  notice  of  a  disclaimer  of  his 
title  and  a  hostile  holding  was  ever  given  to 
him  by  plaintiff's  grantor  or  by  any  one  else. 

The  Jury  had  before  them  evidence  of  the 
following  facts:  The  plaintiff  received.  In 
1909,  a  deed  to  the  Hall  land  from  Annie 
Madden,  who  bad  been  the  wife  of  one  John 
Madden.  The  defendant  testified  that  soon 
after  obtaining  his  patent  to  tbe  land  he  left 
Modoc  county  and  left  the  land  in  the  care 
of  John  Madden  under  the  following  circum- 
stances : 

"We  both  lived  there,  I  adjoining  him  and  he 
with  me,  and  we  both  fenced  there;  together, 
we  fenced  a  quarter  section.  I  did  not  want  to 
leave  the  land  vacant,  and  I  went  to  Jc^n  Mad- 
den and  told  him— I  left  it  with  him  on  the 
ground  he  was  my  neighbor  and  I  had  to  leave 
it  with  somebody.  He  was  responsible,  and  he 
was  to  have  the  key  and  keep  the  house  locked 
up  and  look  after  it  for  the  use  of  it.  He  was 
to  have  the  use  of  the  property  until  I  re- 
turned." 

The  defendant  testified  he  did  not  Intend 
to  be  gone  very  long,  but,  on  account  of  ill 
health,  he  'did  not  return  to  Modoc  county 
until  1910.  Soon  after  he  left  John  Madden 
also  left  the  county.  Before  going  he  execut- 
ed to  bis  wife,  plaintifTs  grantor,  a  general 
power  of  attorney  to  transact  any  and  all 
business  for  him  and  manage  his  business 
affairs.  He  never  returned.  When  he  left 
he  owned  and  lived  upon  real  estate  adjoin- 
ing the  Hall  land.  After  he  left  and  in  1898 
Mrs.  Madden  leased  all  of  the  John  Madden 
land  and  the  Hall  land  to  one  James  Camp- 
bell. He  testified  that  he  used  the  Hall  land, 
after  he  rented  it  from  Mrs.  Madden,  to  run 
the  stock  he  was  using  on  it.  He  used  it  for 
grazing  purposes.  There  was  a  house  on  the 
Hall  land,  but  Campbell  never  lived  in  it  or 
on  the  land.  Mrs.  Madden  never  lived  on 
the  Hall  land,  and  was  never  in  the  house 
upon  it  The  place  was  partially  fenced  at 
tbe  time,  but  not  Inclosed.    This  was  the  sit- 
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nation  In  1903.  Mrs.  Madden  testified  that 
she  never  claimed  to  own  the  land  until  1903. 
In  that  year  she  set  up  a  claim  of  ownership, 
and  again  leased  the  land  to  Campbell.  Aft- 
er the  lease  Campbell  continued  to  use  the 
place  as  before,  pasturing  stock  upon  It;  In 
1906  he  planted  a  small  piece  to  potatoes. 
The  only  change  made  In  the  physical  condi- 
tion of  the  property  after  1903  was  the  build- 
ing of  one-half  mile  or  mile  of  fence  com- 
pletely to  inclose  the  place.  It  appears  that 
a  Judgment  was  obtained  against  John  Mad- 
den and  others  and,  upon  execution  issned,  the 
Madden  land  and  Hall  land  were  sold  In  1903. 
At  that  sale,  on  July  24,  1903,  Mrs.  Madden 
bid  In  the  Madden  land  and  the  Hall  land 
and  paid  for  it  all  $600.  On  July  27,  1903, 
upon  her  motion,  the  court  set  aside  the  sale 
and  ordered  the  $600  returned  to  her,  and  It 
does  not  appear  that  anything  further  was 
ever  done  tn  the  suit.  In  her  affidavit  to 
have  the  sale  set  aside  she  states  she  had  a 
power  of  attorney  from  her  husband,  John 
Madden,  and  that  at  the  sale,  as  his  repre- 
sentative, she  had  given  the  sheriff  directions 
to  sell  certain  lands,  including  the  Hall  lands. 
In  one  parcel.  Mrs.  Madden  paid  all  state 
and  county  taxes  assessed  against  the  Hall 
land  from  1903  to  date  of  deed.  Defendant 
was  never  informed  by  any  one  that  Mrs. 
Madden  was  claiming  to  own  the  land. 

[4]  Upon  these  facts  the  Jury  was  fully 
warranted  in  finding  that  the  possession  of 
plaintiff's  grantor  began  in  the  permission  of 
the  owner.  When  she  leased  the  Hall  land 
to  Campbell  In  1808  she  was  acting  for  John 
Madden  under  the  power  of  attorney.  She 
leased  to  him  the  John  Madden  land  and  the 
Hall  land.  She  did  not  claim  to  own  her 
husband's  lands  she  leased,  nor  the  Hall 
lands.  So  the  first  lease  to  Campbell  was 
under  the  power  of  attorney,  and  not  as  own- 
er, and  her  possession  of  the  land  by  tenant 
was  under  her  husband,  who  had  the  care 
and  use  of  the  property  by  permission  of  the 
defendant.  This  being  so,  her  possession 
could  not  ripen  into  a  title  until  she  brought 
home  to  the  owner  notice  of  "a  clear,  posi- 
tive, unequivocal  disclaimer  and  disavowal" 
of  his  title  and  the  assertion  of  a  positive 
holding  by  her. 

[6]  Viewed  in  the  light  of  all  the  facts  in 
this  case,  the  changes  in  the  use,  occupation, 
and  condition  of  the  land  after  1903  from 
what  it  was  before  imparted  to  defendant  no 
notice  of  a  hostile  claim  or  holding  on  the 
part  of  Mrs.  Madden.  No  one  lived  aa  the 
Hall  place  either  before  or  after  1903.  Camp- 
bell grazed  a  few  head  of  stock  on  it  before 
1903  and  also  after  that  date.  No  one  else 
used  the  land  either  before  or  after  1903. 
The  only  change  In  occupancy,  use,  or  con- 
dition after  Mrs.  Madden  claimed  to  own  the 
land  in  1903  from  those  existing  before  was 
that  Campbell  built  some  additional  fence 
fully  to  inclose  the  land.  This  additional 
piece  of  fence  was  not  of  itself  suifident  to 


give  defendant  notice  that  a  holding  thereon 
under  permission  had  become  hostile.  The 
building  of  this  additional  fence  was  entirely 
consistent  with  the  permission  given  John 
Madden  to  use  the  land  and  have  what  be 
could  make  from  it.  Counsel  for  appellant 
states  his  position  as  follows : 

"Section  326  of  the  Code  of  Civil  Procednre 
of  this  state  sets  forth  what  shall  OHistitute 
adverse  poasession  under  a  daim  of  title  not 
written,  and  provides  that  land  is  deemed  to  be 
possessed  and  occupied  for  the  purpose  of  con- 
stituting adverse  possession  as  follows:  (1) 
Where  it  has  been  protected  by  a  substantial 
inclosure;  (2)  where  it  has  been  usually  culti- 
vuted  or  improved.  And  it  must  have  been  oc- 
cupied and  claimed  for  the  period  of  five  years 
continuously  and  the  taxes  must  have  been 
paid  by  the  claimant" 

— and  claims  that  the  undisputed  evidence 
shows  that  all  these  conditions  were  fulfilled 
by  plaintiff's  grantor.  The  law  is  that  the 
owner  must  have  notice  of  the  bostUe  claim. 
Ordinarily  the  Inclosure  and  occupation  and 
cultivation  of  land  gives  such  notice  to  the 
owner.  It  is  deemed  to  do  so.  But  the  other 
facts  in  the  case  may  be  such  as  to  show 
that  no  inference  of  a  hostile  holding  could 
be  drawn  from  the  fact  of  inclosure  and  cnl- 
tivatlon.  There  are  exceptions  to  tbe  rule. 
lUnstration  may  be  found  in  the  cases  of 
tenants  In  common,  or  agency  tenant,  eta 
Inclosing  and  cultivating  by  persons  stand- 
ing in  such  relation  would  not  necessarily  im- 
part  notice  to  the  owner  of  a  hostile  holding. 
And  we  think  the  case  at  bar  is  also  an  ex- 
ception to  the  general  rule  announced  in  the 
statute.  In  that  the  completing  of  the  in- 
closure of  the  land  under  tiie  circumstances 
of  this  case  was  not  sufficient  to  Impart  to 
the  owner  notice  of  an  adverse  hostile  hold- 
ing and  claim. 
The  Judgment  and  order  are  affirmed. 

We  concur:   CHIPMAN,  P.  J.;   HART,  J. 


PEOPLE  V.  VEDAU     (Or.  594.) 

(District  Oourt  of  Appeal,  First  District,  Cali- 
fornia.   Sept.  15,  1916.) 

Criuinai.  Law  ^=»517 — Evxokrcx  —  Cobpos 
Deugti  —  Pmliminabt  Proof  —  Conrs- 

BIONS. 

On  a  trial  for  larceny,  evidence  held  suffi- 
cient prima  facie  proof  of  the  corpus  delicti  to 
admit  of  introduction  of  the  defendant's  admis- 
sions and  confessions. 

[Eli.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  SS  1146-1156;  Dec.  Dig.  «=» 
617.1 

Appeal  from  Superior '  Court,  Monterey 
County;  J.  A.  Bardin,  Jndge. 

Peter  Vedal  was  convicted  of  grand  lar- 
ceny, and  he  appeals.    Affirmed. 

B.  L.  Alexander  and  F.  W.  Sargent,  both 
of  Salinas,  for  appellant  U.  S.  Webb,  Atty. 
Gen.,  and  Frank  L.  Guerena,  Dep.  Atty.  Gen., 
for  the  People. 
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RICHAJSDS,  J.  This  la  an  appeal  from  a 
Judgment  of  conviction  of  the  defendant 
upon  a  cbarge  'of  giand  larceny,  and  from  an 
order  denying  a  new  trial. 

Tbe  appellant  contends  tliat  the  court 
erred  In  the  admission  in  evidence  .of  certain 
extrajudicial  admisaiona  and  confessions  be- 
fore the  corpus  delicti  had  been  su£B<Jently 
proven.  The  particular  ofCense  of  which  the 
defendant  was  found  guilty  was  that  of  tak- 
ing, killing,  and  carrying  away  a  cow  from 
the  premises  of  the  estate  of  William  Dun- 
pby  hi  tbe  county  of  Monterey.  The  evidence 
in  support  of  the  charge  outside  of  the  de- 
fendant's own  admisslonB  was  entirely  idr- 
camstantial,  and  la  contained  In  the  detall- 
«d  story  of  several  witnesses,  who  traced  tbe 
killer  of  the  animal  from  said  premises  where 
It  had  been  slain  to  a  point  within  a  short 
distance  of  the  camp  of  the  defendant,  and 
wbo  also  found  at  said  camp  the  remains  of 
a  slaughtered  animal  corresponding  In  color 
and  sex  with  that  taken  from  said  premises. 
Portions  of  the  head  and  hide  of  the  ani- 
mal, which  would  have  disclosed  such  dis- 
tinguishing marks  as  earmarks  or  brands, 
had  been  attempted  to  be  destroyed  by  fire, 
but  of  which  enough  charred  fragments  re- 
mained to  enable  a  witness  for  the  prosecu- 
tion to  Identify  the  animal  as  one  belonging 
to  the  Dunphy  estate.  Without  further  de- 
tailing this  evidence  from  a  somewhat  volu- 
minous record,  we  are  of  the  opinion  that  It 
was  suiudent  to  lay  the  foundation  In  proof 
prima  fade  of  the  corpus  delicti  for  tbe  In- 
troduction In  evidence  of  the  defendant's  ad- 
missions and  confessions  regarding  his  con- 
nection with  the  crime. 

The  appellant  further  objects  that  the 
prosecution  failed  to  sufficiently  show  the 
ownership  of  the  premises  frcm  which  tbe 
animal  was  taken,  as  well  as  tbe  animal  It- 
self, by  the  estate  of  Donpby ;  but  we  think 
the  evidence  of  the  witness  White,  given  In 
response  to  questions  by  the  court,  and  In 
the  main  received  w:lthout  objection,  was 
sufficient  to  establish  these  essential  facts. 

No  other  grounds  of  error  being  urged 
upon  this  appeal,  the  Judgment  and  order 
are  affirmed. 

We  concur:  LENKON,  P.  J.;  KERRI- 
GAN, J. 

LIQUID  CARBONIC  CO.  v.  RODMAN. 

(No.  4632.) 

(Supreme  Court  of  Oklahoma.     Aug.  3,  191S. 

Rehearing  Denied  Nov.  9,  1915.) 

(Byllabui  by  th«  Court.) 

1.  TbiaI/  *s»31— "Exception." 

An  "exception"  la  an  objeotion  taken  to  a 
deciBion  of  the  court  or  judge  upon  a  matter 
of  law. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  66,  84;    Dec.  Dig.  «s>81. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Exertion.] 


2.  Tkial  «=>31  —  Exoeptionb  —  Nbcbbsity — 
TiifE  TO  Reduce  to  Wbitino. 

The  party  objecting  to  a  decision  must  ex- 
cept at  the  time  the  decision  is  made,  and  time 
may  be  given  to  reduce  the  exception  to  writ- 
ing, but  not  beyond  the  term. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Di^.  IS  55,  84;  Dec.  Dig.  «=a31.1 

3.  Exceptions,   Bux  or  $=>38  —  Time  fob 
Pbepabation. 

Where  no  time  is  asked  or  granted  for 
reducing  exceptions  to  writing  at  the  time  tbe 
decision  excepted  to  is  made,  there  is  no  au- 
thority for  signing  and  allowing  a  bill  of  ex- 
ceptions and  making  it  a  part  of  the  record  prop- 
er after  the  expiration  oi  the  term. 

[Ed.  Note.— For  other  cases,  see  Exceptions, 
Bill  of,  Cent  Dig.  ${  4fr-63 ;  Dec  Dig.  <S=»3&] 

Commissioners'  Opinion,  Division  No.  1. 
Wctot  from  District  Court,  Seminole  County; 
T<»n  D.  McKeown,  Judge. 

Action  between  the  Liquid  Carbonic  Com- 
pany and  Charles  M.  Rodman.  From  tbe 
Judgment,  the  company  brings  error.  Dis- 
missed. 

0.  Dale  Wolfe,  of  Wewoka,  for  plaintiff  In 
error.  Harry  H.  Rogers,  of  Tulsa,  for  de- 
fendant In  error. 

BREWER,  C.  Tbe  petition  In  error  In  this 
case  assigns  errors  of  law  occurring  at  tbe 
trial,  and  the  case  is  brought  here  on  a  tran- 
script of  the  record,  which  includes  a  bill 
of  exceptions,  purporting  to  embrace  every- 
thing that  occurred  at  tbe  trial.  Including  all 
the  evidence,  etc.  On  May  10,  1912,  tbe  mo- 
tion for  new  trial  was  heard  and  overruled 
by  tbe  court,  and  plaintiff  lu  error  here 
(plaintiff  below)  was  allowed  90  days  within 
which  to  make  and  serve  a  case-made.  No 
steps  were  taken  thereafter  to  do  so ;  but  on 
October  16,  1912,  all  of  tbe  proceedings  at 
the  trial  were  reduced  to  writing,  Including 
the  evidence  taken,  the  instructions  of  the 
court  asked  and  refused,  and  those  given, 
etc.,  and  the  same  were  presented  to  the  trial 
court  as  a  bill  of  exceptions,  was  signed  by 
him  on  said  date,  and  ordered  filed  as  a  part 
of  the  record.  Thereafter  a  transcript  of 
the  record  was  certified  by  tbe  clerk,  and  the 
same  Included,  after  the  record  proper,  the 
aforesaid  bill  of  exceptions,  and  the  whole 
case  was  thus  brought  to  this  court  on  a 
transcript  of  the  record. 

[1-3]  In  this  situation,  the  so-called  bill  of 
exceptions  is  a  nullity,  and  cannot  be  consid- 
ered. Exceptions  may  be  taken  in  writing  to 
a  decision  on  questions  of  law  occurring  at 
the  trial,  and  they  may,  after  presentation, 
approval,  and  signing  by  the  Judge,  be  filed 
in  the  case  as  a  part  of  tbe  record,  and 
thereafter  be  incorporated  in  a  transcript; 
and  in  this  manner  they  may  be  brought  to 
this  court  for  review.  But  such  exceptions 
must  be  taken  and  preserved  by  bill  of  ex- 
ceptions at  the  time  the  decision  is  made,  un- 
less time  be  given  to  reduce  the  same  to 
writing,  which  time,  however,  can  in  no 
event  be  extended  beyond  the  term.    If  tbe 
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exception  Is  made  to  a  decision,  made  in  va- 
cation or  at  chambers,  time,  not  to  exceed 
10  days,  may  he  given  to  reduce  the  same  to 
writing.  Section  6027,  Rev.  Laws  1910.  In 
the  case  at  bar,  the  exceptions  were  not  tak- 
en, reduced  to  writing,  and  signed  by  the 
trial  Judge  at  the  time  the  objections  were 
made  at  the  trial,  nor  was  there  any  order 
made,  allowing  farther  time  within  the  term 
to  prepare,  perfect,  and  file  the  same.  In  the 
case  of  Lampton  v.  Johnson,  40  OkL  492, 139 
Pac.  626,  it  is  held: 

"1.  An  'exception'  is  an  objection  taken  to  a 
decision  of  the  court  or  judge  upon  a  matter  of 
law. 

"2.  The  party  objecting  to  a  decision  must 
except  at  the  time  the  decision  is  made,  and 
time  may  be  given  to  reduce  the  exception  to 
writing,  but  not  beyond  the  term. 

"3.  Where  no  time  is  asked  or  granted  for 
reducing  exceptions  to  writing  at  the  time  the 
decision  excepted  to  is  made,  there  is  no  au- 
thority for  signing  and  allowing  a  bill  of  ex- 
ceptions and  making  it  a  part  of  the  record 
proper  after  the  expiration  of  the  term." 

The  above  case  is  identical  in  Its  facts  to 
this  one;  and  under  the  authority  of  that 
case,  no  errors  of  law  occurring  at  the  trial, 
and  as  shown  In  the  purported  bill  of  excep- 
tions, can  be  considered  here,  for  the  reason 
that  the  said  bill  of  exceptions  was  not  made 
within  the  time  and  In  the  manner  provided 
by  law,  and  Is  therefore  not  a  part  of  the 
record  and  cannot  be  brought  here  In  a  tran- 
scr^>t  of  such.  And,  inasmuch  as  no  errors 
are  pointed  ont  as  appearing  on  the  record 
proper,  there  is  nothing  here  for  us  to  re- 
view. 

Therefore  the  appeal  Is  dismissed. 

PER  CURIAM.    Adopted  in  whole. 


DUBOIS  V.  ANDREWS.     (No.  5405.) 

(Supreme  Court  of  Oklahoma.     Oct.  5,  1916. 

Rehearing  Denied  Nov.  9,  1915.) 

(Bylldbiu  ly  the  CourtJ 

VEwnoB  ANn  PuBCHASEB  iS=>303  —  Contract 
TO  Convey  Land  —  Mutuai,  Covenants  — 
Action  tob  Pbicb — Conditions  Pbeosdsnt. 
Where  a  contract  is  made  to  convey  land 
upon  payment  of  the  purchase  money,  the  cov- 
enant to  convey  and  the  one  to  pay  are  mutual, 
depotdent  covenants,  and  after  the  entire  pur- 
chase money  is  due,  an  action  to  recover  it  can- 
not be  maintained  unless  the  plauitiS  offers  to 
convey  or  tenders  a  deed  for  the  land  upon  full 
payment  of  the  purchase  price. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  8i  861-861;  Dec.  Dig. 
<85»303.] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  District  Court,  Oklahoma  Coun- 
ty;  W.  R.  Taylor,  Judge. 

Action  by  Ctelvln  D.  Andrews  against  Fan- 
nie Dubois.  Judgment  for  plalntifF,  and  de- 
fendant brings  error.    Reversed. 

Rollin  E.  Glsh,  of  Oklahoma  City,  for  plaln- 
tur  in  error.  Wilson  &  Tomerlin  and  S.  A. 
Horton,  all  of  Oklahoma  Glty,  for  defendant 
In  error. 


GALBRAITH,  O.  Calvin  D.  Andrews,  as 
vendor,  commenced  this  action  in  the  trial 
court  against  Fannie  Dul>ois,  as  pnrchaser, 
of  certain  real  estate,  for  the  balance  of  the 
purchase  money  thereof,  evidenced  by  a  se- 
ries of  promissory  notes,  all  of  which  were 
past  due,  and  a  Judgment  for  the  amount  of 
the  notes,  interest  and  attorney's  fees,  and  to 
declare  the  same  a  vendor's  lien  upon  the 
property,  and  to  foreclose  the  same,  and  to 
direct  the  sale  to  satisfy  sa<di  judgment,  was 
prayed  in  the  petition.  The  cause  was  tried 
to  the  court,  and  a  Judgment  rendered  in 
favor  of  the  plaintifT  for  the  amount  Of  the 
notes,  interest  and  attorney's  fees,  and  de- 
claring the  same  a  vendor's  lien  against  the 
real  estate,  and  ordered  the  sale  thereof  to 
satisfy  sudh  judgment,  and  costs. 

The  first  assignment  of  error  urged  on 
behalf  of  the  plaintiff  tn  error  is  that  the 
court  erred  in  overruling  a  demurrer  to  the 
plaintiff's  petition,  on  the  ground  that  the 
same  did  not  state  facts  suffldent  to  consti- 
tute a  cause  of  action.  Since  the  considera- 
tion of  this  assignment  of  error  will  dispose  of 
the  cause,  it  will  not  be  necessary  to  consider 
other  assignments  of  error  set  out  in  the 
petition  in  error. 

It  appears  from  the  face  of  the  pleadings 
that  Andrews,  the  owner  of  a  certain  addi- 
tion to  Oklahoma  City,  through  his  agent,  en- 
tered into  a  contract  of  sale  with  the  plain- 
tiff in  error  for  certain  lots  described  in  the 
pleadings,  for  the  consideration  of  $500.  The 
contract  of  sale  recited  that  ?50  of  the  pni^ 
chase  price  was  paid  in  cash,  and  that  $25 
thereof  should  be  paid  in  30  days,  and  $25 
for  each  succeeding  30  days  thereafter  until 
the  entire  purchase  price  had  been  paid.  The 
balance  of  the  purchase  money  was  evidenced 
by  promissory  notes  for  $25  each,  providing 
for  interest  and  attorney's  fees,  if  suit  be 
brought  on  the  same,  making  a  series  of  18 
notes.  Seven  of  these  notes  were  paid  as 
they  matured,  and  then  default  was  made, 
and  no  further  sum  was  paid  on  the  purchase 
price.  After  the  last  of  said  notes  bad  ma- 
tured this  acUon  was  commenced,  seeking 
Judgment  for  the  11  notes  of  the  series  that 
had  not  been  paid,  and  to  declare  the  same 
a  vendor's  lien  on  the  property,  and  seeking 
its  sale  to  satisfy  such  debt.  The  petition  set 
out  the  relation  of  the  parties,  and  recited 
the  sale  to  the  purchaser  and  the  written 
contract  of  sale,  and  attached  a  copy  thereof 
to  the  petition.  The  contract  stipulated  that, 
when  the  purchase  price  had  been  paid,  An- 
drews would  execute  a  deed  for  the  lots  to 
the  purchaser.  The  petition  did  not  allege 
tliat  Andrews  had  executed  a  deed  to  the 
purchaser,  or  had  tmidered  a  deed,  or  had 
offered  to  deliver  the  same  upon  the  payment 
of  the  balance  of  the  purchase  money.  The 
demurrer  challenged  the  sufficiency  of  the 
petition  on  account  of  the  absence  of  such 
allegation.  The  demurrer  was  overruled,  and 
exception  saved.    The  same  question  was  also 
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raised  by  a  demurrer  to  the  plaintiff's  evi- 
dence. 

The  law  seems  to  be  well  settled  that, 
where  a  note  or  a  series  of  notes  is  given  for 
the  purchase  price  of  land  and  the  contract 
of  sale  stipulated  that  If  the  note  or  notes 
are  paid  at  maturity,  the  payee  will  convey 
the  land  to  the  maker  The  payment  of  the 
balance  of  the  purchase  price  and  the  exe- 
cution of  the  conveyance  are  mutual  and  de- 
pendent covenants,  and  the  execution  of  the 
conveyance  or  the  offer  to  do  so  Is  essential 
before  an  action  can  be  maintained  upon 
such  note  or  notes. 

Chief  Justice  Horton,  speaking  for  the 
Supreme  Court  of  Kansas,  in  the  case  of  lies 
V.  EUedge,  18  Kan.  296,  at  page  299,  said : 

"The  defense  made  to  the  note  was  a  good 
one,  and  when  it  was  shown  that  no  deed  had 
been  tendered,  judgment  should  not  have  been 
rendered  in  favor  of  EUedge.  The  balance  du« 
on  the  note  was  the  conaideration  of  the  land 
agreed  to  be  conveyed  by  the  defendant  in  er- 
ror to  Matthew  and  Wm.  A.  Ilea.  The  note 
and  bond  are  to  be  constrned  as  dependent  stipu- 
lations. All  the  parties  to  the  papers  must  per* 
form  at  the  same  time ;  neither  being  under  any 
obligation  to  trust  the  other.  As  it  appears 
that  KUedge  has  neither  delivered  nor  tendered 
a  deed,  he  cannot  maintain  an  action  for  the 
purchase  money  embraced  in  the  note  sued  on. 
vFinton  v.  Sherman,  20  Iowa,  295;  2  Hillard  on 
Vendors,  71;  Huffman  v.  Ackley,  34  Mo.  277; 
Campbell  v.  Gitdngs,  19  Ohio,  347;  Davis  ▼. 
McVickers,  11  111.  327 ;  Beecher  v.  Conradt,  18 
N.  T.  108  [64  Am,  Dec.  535]." 

Again,  Mr.  Justice  Brewer,  speaking  for 
the  Supreme  Court  of  Kansas,  in  the  case  of 
Morrison  et  al.  v.  Terrell,  27  Kan.  326,  after 
quoting  with  approval  from  lies  v.  EUedge, 
supra,  said: 

"The  note  and  bond  being  dependent  sUpnla- 
tions,  neither  party  can  put  the  other  in  default 
save  by  a  performance  or  an  offer  to  perform 
on  his  part.  No  action  can  be  maintained  on 
the  note,  not  even  to  adjudge  it  a  lien,  nntil  the 
plaintiff  has  offered  to  convey  the  premises." 

The  case  of  Shelton  v.  Wallace,  41  OkL 
325,  137  Pac  694,  is  not  in  conflict  with  this 
view  of  the  law,  since  in  that  case  suit  was 
brought  upon  one  of  a  series  of  purchase- 
money  notes  after  it  was  past  due,  but  de- 
fault had  not  been  made  on  all  of  the  series 
of  notes.  In  that  case,  and  at  that  time,  the 
purchaser  was  not  entitled  under  the  con- 
tract to  a  conveyance,  and  for  that  reason 
no  tender  of  a  deed  was  made,  and  the  court 
properly  held  that  an  action  on  that  note 
could  be  maintained,  while  in  tliis  case  the 
very  condition,  as  stipulated  in  the  contract 
of  purchase  for  the  delivery  of  a  conveyance, 
bad  arisen ;  that  is,  all  of  the  purchase  mon- 
ey was  due,  and  likewise  a  conveyance  from 
the  seller  to  the  purchaser.  Before  an  action 
for  the  recovery  of  the  purchase  money  could 
be  maintained  it  was  necessary  that  the  pur- 
chaser perform  his  part  of  the  contract — 
the  mutual  dependent  covenant  to  convey 
when  the  purchase  price  was  paid — and  ten- 
der a  deed  or  offer  to  convey  upon  payment 
The  petition  In  the  instant  case  did  not  plead 
a  conveyance,  or  a  tender  of  a  deed,  or  an 


offer  to  convey,  and  therefore  did  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion. The  demurrer  thereto  was  well  taken, 
and  should  have  been  sustained. 

On  account  of  the  error  of  the  trial  court 
in  overruling  the  demurrer  to  the  petition, 
we  recommend  that  tlie  judgment  appealed 
from  be  reversed,  and  said  cause  remanded, 
with  directions  to  the  trial  court  to  sustain 
the  demurrer  to  the  petition,  and  for  such 
further  proceedings  as  may  be  proper. 

FEB  CURIAM.    Adopted  in  whole. 


OBOSSHART  et  al.  v.  SHAFFER. 

(No.  4034.) 

(Snoreme  Court  of  Oklahoma.    Sept  14,  1915. 

Rehearing  Denied  Nov.  9,  1916.) 

(ByOabua  ly  the  Court.) 

1.  Tbiai,  ®=»251— Rbftjsal  of  Inbibuction— 
Issues. 

Although  a  requested  instruction  may  cor- 
rectly state  an  abstract  rule  of  law,  if  it  is  not 
applicable  to  the  Issues  involved,  it  is  not  error 
to  refuse  to  give  it  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S§  587-595 ;  Dec.  Dig.  «=s»251.] 

2.  Appeal  and  Ebbob  €=>1033— Damaoks  9=9 
131— Physicians  and  Subgeons  «=»18— Rk- 

ItmiTUB  —  PEBSONAL  INJTJBIES  —  EXCESSIVE 
RECOVEBY — SUFFIOIENOY  OF  EVIDENCE. 

The  evidence  has  been  examined  and  found 
sufficient  to  sustain  the  verdict  of  the  jury, 
which  was  in  itself  not  excessive;  and,  if  the 
court  committed  error  In  requiring  a  remittitur, 
it  was  in  favor  of  appellant,  and  he  cannot  be 
beard  to  complain. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i|  4052-4062:  Dec.  Dig.  ®=» 
1033;  Damages,  Cent.  Dig.  §|  357-367,  370; 
Dec.  Dijf.  ®^131;  Physicians  and  Surgeons, 
Cent  D^.  U  84-11,  43-46,  48;    Dec.  Dig.  <8b> 

lai 

3.  iNSTBUCnONS. 

The  instructions  to  the  jury,  considered  as 
a  whole,  substantially  stated  the  law  applica- 
ble to  the  case. 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Tulsa  County; 
L.  M.  Poe,  Judge. 

Action  by  Norman  Shaffer  against  Ross 
Orosshart  and  another.  Judgment  for  plain- 
tiff, and  defendants  bring  error.    Affirmed. 

P.  E.  Magee,  of  Tulsa,  for  plaintiffs  in  er- 
ror. Gea  L.  Mann,  of  Holdenville,  and  J. 
E.  Thrift  and  Ij.  B,  Jackson,  both  of  Sapul- 
pa,  for  defendant  in  error. 

BREWER,  G.  Norman  Shaffer,  as  plaintiff 
below,  sued  Ross  Grosahart  surgeon,  and  the 
Grosshart  Sanitarium,  a  corporaUon,  for 
damages  on  account  of  iiersonai  Injuries  al- 
leged to  have  been  received  by  him  through 
the  negligence  of  said  defendants.  At  a  trial, 
the  jury  returned  a  verdict  in  favor  of  plain- 
tiff, against  both  defendants,  for  $5,000,  of 
which  amount  the  court  required  a  remitti- 
tur of  $2,500,  as  a  condition  to  letting  the 
verdict  stand. 


Ogle 


4=9For  otiMr  cues  m«  wima  topic  and  KEY-NUMBBR  In  all  Key-Numbered  Digests  and  Indexes, 


442 


152  PACIFIC  BBPORTBE 


(Okl. 


The  dicDiuBtancea  out  of  which  this  suit 
arose  may  be  briefly  Bummarlzed  as  follows : 
POalntlff  employed  Dr.  Grosshart  to  perform 
an  operation  fOr  hernia,  agreeing  to  pay  him 
therefor  $100,  and  prior  to  the  operation  w«it 
to  the  Grosshart  Sanitarium,  of  which  Dr. 
Grosshart  was  superintending  physician,  an 
officer    and   stockholder,    and    was   given   a 
room.     After  the  operation  was  performed, 
plaintiff  was  taken  to  the  room  assigned  him 
and  placed  In  bed,  while  still  under  the  in- 
fluence of  an  anaesthetic.     A  rubber  bottle, 
filled  with  very  hot  water,  had  been  placed 
in  the  bed,  and  the  unconscious  man  was  laid 
upon  it,  and  was  burned  on  his  back  severe- 
ly.   The  witnesses  described  the  wound  as 
being  15  to  18  inches  in  diametei;    He  also 
received  a  smaller  burn  on  his  side.    From 
these  bums  he  was  under  treatment  a  num- 
ber of  months.    The  testimony  clearly  shows 
that  the  burns  were  very  severe,  and  that 
they  caused  him  excruciating  pain  and  agony. 
There  is  no  contention  that  the  judgment 
against    the    Sanitarium    is   not   warranted. 
The  contest  waged  here  regards  the  liability 
of  Dr.  Grosshart.    The  plaintiff  sued  upon  the 
theory  that  both  were  liable,  that  his  contract 
with   Dr.   Grosshart  included   hospital  and 
nurse  attention,  and  that  Dr.  Grosshart  was 
liable  because  of  his  own  negligence  and  want 
of  care,  and  that  be  was  liable  for  the  neg- 
ligence of  those  in  charge  of  the  hospital  on 
the  theory  that  they  were  his  agents.    The 
surgeon  contended  that  bis  contract  was  mere- 
ly to  perform  the  operation,  and  that  he  per- 
formed it  skillfully  and  without  negligence, 
and  if  plaintiff's  injuries  were  the  result  of 
negligence,  it  was  because  of  the  negligence 
of  the  hospital  employes,  who  were  in  no 
sense  his  agents.    In  his  brief  here,  as  plain- 
tiff in  error  he  urges :  (1)  That  the  proof  did 
not  show  agency;    (2)  that  it  did  not  show 
negligence  upon  his  part  to  justify  a  verdict 
against  him;    (3)  excessive  verdict;    (4)  er- 
ror in  permitting  a  remittitur;    (5)  error  In 
refusing  to  give  certain  requested  instruc- 
tions.    Some  of  these  points  will  need  no 
special  consideration. 

[2]  It  seems  that  most  reliance  for  a  re- 
versal is  placed  upon  the  claim  that  there  is 
not  sufficient  evidence  to  Justify  the  verdict 
as  to  Dr.  Grosshart  It  Is  true  that  consid- 
erable stress  Is  laid  upon  the  claim  that  the 
hospital  employ^  were  not  the  agents  of  the 
surgeon,  under  the  proof  In  the  case,  but  as 
we  view  the  whole  record,  we  shall  lay  aside 
this  question;  for  we  are  firmly  convinced 
that  there  Is  sufficient  evidence  In  the  case 
to  Justify  the  jury  in  believing  and  finding 
that  the  surgeon  failed  to  exercise  proper 
care,  after  the  operation  was  performed,  and 
that  the  Injuries  were  the  result  of  such  want 
of  care,  and,  with  the  defendant  in  error,  we 
believe  that  the  surgeon's  own  testimony  af- 
fords sufficient  justiflcation  for  the  conclu- 
Blon  stated.  We  are  sure  from  his  own 
statement,  when  considered  in  the  light  of 
other  facts  either  admitted  or  in  dispute, 


that  the  conclusion  we  Iiave  reached  is  a 
proper  one. 

The   doctor   testified,   In   substance,    that 
when  he  had  about  completed  the  operation, 
he  concluded  from  certain  indications  that 
the  patient  was  about  to  go  Into  a  state  of 
collapse;    that,  so  believing,  he  called  to  a 
young  lady  who  had  formerly  worked  in  the 
hospital,  bnt  who  was  no  longer  In  Its  em- 
ploy, and  asked  ber  to  prepare  the  bed  and 
room   for  a  patient  In  collapse;    that  this 
preparation  required  as  much  heat  as  could 
be  reasonably  obtained,  and  Included  heating 
the  bed  with  hot-water  bottles;    that  when 
he  told  the  girl  to  prepare  the  room,  he  un- 
derstood, and  she  understood,  that  this  would 
be  the  preparation  made.    The  doctor  then 
picked  the  patient  up  In  his  arms  and  carried 
him  to  this  room  and  laid  him  In  the  bed, 
■and  incidentally  on  the  rubber  bag  full  of 
very  hot  water.     Up  to  this  point,  no  em- 
ploy6  In  the  hospital  is  involved.    The  doc- 
tor himself  caused  the  hot-water  bottie  to 
be  in  the  bed,  through  the  assistance  of  a 
person  of  his  own  choice,  not  connected  with 
the   hospital,   and   then  presently   laid   the 
man  on  the  bottie.    Other  proof  shows  that 
the  man  In  his  unconscious  condition  lay 
there  a  very  short  time,  evidenUy  until  the 
bottie   began   to   bum   his   body,   when    he 
aroused,  and  In  returning  to  consciousness 
showed    signs    of   great    agony,    crying    out 
aloud  that  be  was  "burning  up,"  that  bis 
bade  "was  burning,"  and  that  his  exertion 
became  so  violent  that  It  took  four  or  five 
people  to  hold  him  in  the  bed  and  on  the 
bottle,   and   they   did    hold   him   there   for 
quite  a  length  of  time.     Finally  they  turn- 
ed him   over  on  his  side,  which  probably 
accounts  for  the  wound  found  there.     Some 
of  the   witnesses  state  that  Dr.   Grosshart 
was  in  the  room  while  this  was  going  on. 
The  doctor  says  he  was  out  in  the  hall  most 
of  the  time,  preparing  for  a  saline  injection, 
to  be  used  as  a  treatment  for  collapse,  which 
he  says  existed.     The  doctor  further  says 
that  the  patient  was  held  in  the  bed  for  the 
reason  that  it  was  believed  he  was  in  de- 
lirium, and  that  his  actions  were  such  as 
often  attend  the  coming  out  from  under  an 
ansesthetic.     The  nurse,  who  assisted  in  the 
operation  and  who  was  present  all  the  time, 
testified  that  she  saw  no  signs  of  collapse, 
and  that  she  did  not  believe  the  patient  was 
in  such  a  state.    It  may  be  observed  that  a 
bystander  in  the  sick  room,  a  friend  of  plain- 
tiff's, seeing  his  agony  and  suffering,  offered 
the  suggestion  that  there  might  be  something 
in  the  bed,  and  that  one  of  the  nurses  pulled 
the  hot-water  bottle  from  under  the  man  and 
held  it  behind  her  and  took  It  out  of  the 
room. 

So  it  seems  to  us  that,  laying  aside  the 
question  of  agency,  and  whether  or  not  the 
doctor  was  responsible  for  the  acts  of  the 
attendants,  he  was  certainly  responsible  for 
his  own  acts,  and,  as  has  been  seen,  they 
consisted  In  directi(»is,  which  IncAuded  the 
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placing  of  tbe  hot-water  bottles  where  they 
were.  He  placed  the  man  In  the  bed  himaeU. 
The  evidence  shows  that  he  saw  at  least  a 
portion  of  the  struggles  tbe  man  made,  and 
the  unusual  effort  It  required  to  hold  him 
down,  and  the  cries  the  man  made  that  his 
"back  was  being  burned."  Now  it  seems  to 
us  that,  under  this  situation,  it  tbe  doctor 
had  been  exercising  that  care  and  solicitude 
for  the  welfare  of  his  unconscious  patient 
that  the  law  requires  and  the  dictates  of 
humanity  would  suggest,  he  would  have  as- 
sociated the  idea  of  tbe  hot-water  bottle  he 
had  directed  to  be  placed  in  the  bed  with 
the  man's  suffering,  and  his  unusual  and  Tio- 
lent  stmggles,  together  with  his  statements 
as  to  burning.  We  do  not  mean  to  condemn 
the  doctor,  nor  even  to  say  that  he  was  in 
fact  negligent,  and  we  appreciate  his  view- 
point, which  evidently  was  that  tbe  nurse 
bad  removed  the  hot-water  bottles  to  one 
side,  and  that  the  patient's  struggles  were 
but  unusually  severe  manifestations  of  the 
usual  phenomena  observed  when  patients  are 
coming  from  under  an  ansesthetlc,  and  that, 
BO  believing,  be  permitted  the  patient  to  be 
held  on  tbe  bed,  causing  bis  injury.  What 
we  do  say,  however,  is  that,  taking  the  sit- 
uation as  we  find  it,  and  as  the  Jury  observed 
it,  there  was  ample  evidence  to  Justify  them 
in  finding  that  the  doctor  had  not  exercised 
prc^per  care ;  and,  having  so  found,  we  have 
no  right  to  dispute  the  verdict 

[1,  S]  2.  The  complaint  that  tbe  court  im- 
properly refused  requested  instinctlone  is 
without  merit  The  first  requested  Instruc- 
tion refused  was  not  applicable  to  the  facts 
in  tbe  case.  There  is  no  claim  made,  or  proof 
to  show,  that  the  actual  operation  was  not 
carefully  and  skillfully  performed. 

The  second  instruction  discussed  was  ful- 
ly covered  in  the  general  charge  of  the  court 
which  consisted  of  26  separate  paragraphs, 
and  which,  as  a  whole,  was  so  fair  to  the 
defendant  and  so  fully  covered  his  theory  of 
the  case  that  none  of  them  were  excepted  to. 

3.  The  verdict  was  not  excessive.  The 
defendant  undertakes  to  figure  out  by  a 
mathematical  calculation  from  the  evidence 
the  value  in  dollars  and  cents  of  the  loss  of 
time  while  the  patient  was  utterly  incapac- 
itated, and  the  loss  because  of  decreased 
earning  capacity,  and  the  figures  show  that 
"by  tbe  most  liberal  computation,  his  loss  of 
wages  for  the  alleged  injury  could  not  exceed 
$1,000."  The  defendant  in  error,  with  equal 
care,  figures  tba't  from  the  evidence  tbe  ac- 
tual loss  In  money  was  something  like  $1,500 ; 
but  neither  of  them  has  figured,  nor  Is  it 
capable  of  computation,  the  proper  amount 
of  compensation  for  the  pain  and  agony  he 
endured.  The  plaintiff  testified  that  his 
wounds  were  so  severe  that  the  surgeon  bad 
to  cut  away  and  remove  tbe  burned  flesh,  and 
that  it  caused  such  agony  that  it  could  not 
be  entirely  accomplished  at  one  time,  but 
was  finished  upon  another  day.     The  trial 


court  heard  tbe  case  and  saw  the  parties, 
and  ordered  a  remittitur,  and  It  was  made; 
and  as  tbe  lights  before  him  were  better  than 
ours,  we  have  no  disposition  to  criticize  or 
question  his  Judgment;  but  we  believe  that 
this  came  nearer  being  error  than  anything 
else  in  tbe  case.  This  will  answer  the  claim 
put  forward  that  tbe  verdict  was  the  result 
of  prejudice  and  passion. 

We  believe  there  was  no  substantial  error 
in  the  case,  and  the  Judgment  of  the  trial 
court  should  be  affirmed. 

PER  CURIAM.    Adopted  in  whole. 


STEVENS  V.  KENNEDY  et  al.     (No.  5748.) 

(Supreme  Court  of  Oklahoma.    Sept  28,  1916. 

Rehearing  Denied  Nov.  9,  1915.) 

(ByXlabui  (y  the  Court.) 
Affeai,  and  Ebrob   <g=»327— Pabths— Pub- 

CHASEBS  AT  SbEBIFF'S  SaLE. 

Purchasers  at  sheriff's  sale  are  necessary 
parties  in  this  court  in  a  proceeding  to  reverse 
an  order  of  the  district  court  confirming  a  sher- 
iff's sale  of  land  on  execution,  and  ordering  a 
deed  to  issae  to  such  purchaser. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Krror,  Cent.  Dig.  S§  1795,  1814^1820,  1822- 
1S3D ;   Dec.  Dig.  <8=>327.] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  District  Court,  Wagoner  Ck>unty ; 
R.  C.  Allen,  Judge. 

Proceedings  between  Harry  I*  Stevens  and 
J.  H.  Kennedy  and  others.  From  the  Judg- 
ment, Stevens  brings  error.    Dismissed. 

Wm.  B.  Moore,  of  Muskogee,  for  plaintiff 
In  error.  Orlando  Swain,  of  Okmulgee, 
Sponsler  &  Graves,  of  Wagoner,  and  8.  B. 
Dawes,  of  Muskogee,  for  defendants  in  error. 

BRBTT,  O.  Tbe  facta  in  this  case  are 
identical  with  the  facta  .in  cause  No.  5764,  C. 
R.  Smith,  Plaintiff  in  Error,  v.  Noble  Bros., 
Defendants  in  Error,  163  Pac.  1160,  this  day 
handed  down,  and  the  law  in  that  case  Is 
clearly  decisive  of  tbe  case  at  bar.  The  de- 
fendants in  error  have  moved  to  dismiss  tbe 
appeal  because  tbe  purchaser  at  the  sberUTs 
sale  was  not  made  a  party  to  the  appeal,  and 
the  opinion  in  that  case  is  adopted  as  ^e  law 
in  this  case;  and  we  therefore  recommend 
that  the  appeal  be  dismissed. 

PKR  CURIAM.    Adopted  in  whole. 


CITIZENS'  INDEPENDENT  MILL  &  EIr 
EVATOR  CO.  V.  PERKINS.     (No.  5866.) 

(Supreme  Court  of  Oklahoma.     Oct.  6,  1916. 
Rehearing  Denied  Nov.  9,  1916.) 

(SylliobuB  hy  the  Court.) 

1.  Sales  <S=»72  —  Gbade  and  Quality  ot 
Goods  Shipped  —  Official  Inspection  — 
Conclusiveness. 

Where  corn  is  purchased  as  of  a  certain 

grade  and  quality,  according  to  official  inspec" 
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tion,  8ueh  inspection,  in  the  absence  of  anything 
to  impeach  it  as  dishonest  or  collusive,  ie  con- 
clusive as  to  grade  and  quality  shipped. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  §i  107-202;   Dec  Dig.  «=>72.] 

2.  Sales  «=>16»— Breach  of  Contract— De- 
fen8b— agbeku  inspection. 

In  an  action  against  a  grain  dealer  for 
breach  of  contract  for  corn  purchased  by  him 
of  a  certain  grade  and  inspection,  it  is  entirely 
immaterial  what  the  condition  of  the  com  is 
when  it  reaches  its  destination,  if  the  agreed 
inspection  shows  it  was  of  the  grade  contracted 
for. 

{Ed.  Note. — For  other  cases,  see  Sales,  Cent. 
Dig.  Sf  403-408;  Dec.  Dig.  <S=»168.] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Oklalioma  Coun- 
ty ;  Geo.  W.  Clark,  Judge. 

Actioii  by  the  Citizens'  Independent  Mill  & 
Elevator  Company  against  W.  L.  Perkins,  do- 
ing business  as  the  W.  L.  Perkins  Grain 
Company.  Judgment  for  defendant,  and 
plolutlfC  brings  error.    AflBrmed. 

This  Is  an  action  brought  by  plalntlfT  In 
error  against  defendant  In  error  to  recover 
damages  for  the  breach  of  a  contract  of  sale 
of  a  car  of  com.  Hereinafter  the  parties 
will  be  designated  as  they  were  In  the  trial 
court. 

Defendant  sold  to  plaintiff  said  com  by 
written  contract  of  sale,  which  was,  prior  to 
Its  execution,  stated  orally.  Said  contract  Is 
as  follows: 

"No.  1068.     W.  L.  Perkins  Grain  Co.     Our 

No Your  No 

"Confirmation  of  Sale. 
"Oklahoma  City,  Okl.,  AprU  20,  1912. 
"Citizens'  MiU  Co.,  Weatherford.  Okl.:     We 
confirm  sale  to  you  by  Perkins  &  Deck  of  one 
car  80  bushels  of  No.  3  com,  at  77%  per  bu.— 
Basis  of  O.  A.  F.  Fairbury,  Nebr.     Our  rout- 
ing, via.  B.  I.    Shipment  to  be  made  Immediate- 
ly.    Your   weights  and   Wichita  grades.     Bill 
to  Weatherford.     Terms:    Demand  draft;    bill 
lading  attached.    Notify  us  immediately,  if  any 
errors  in  the  confirmation. 
"Yours  truly, 

"W.  li.  Perkins  Grain  Company, 

"By  W.  L.  Perkins. 
"Accepted  by  OitizoiB'  Mill  Co. 

"This  contract  is  subject  to  the  trade  rules 
of  the  Oklahoma  Grain  Dealers  Association." 

On  April  29,  1912,  defendant  addressed  to 
plaintiff  the  following  letter: 

"Citizens'  Mill  Company,  Weatherford,  Okla- 
homa—Gentlemen :  On  the  27th  we  invoiced 
you  car  of  com  28849  COG  to  take  the  place 
of  car  89208  invoiced  to  you  on  the  22d. 
The  last  car  mentioned  bein^  bad,  ordered  at 
Wichita,  Kansas,  and  that  it  would  be  some 
time  before  same  could  go  forward,  so  in  order 
not  to  put  you  to  any  inconvenience,  applied 
this  car  27949  to  fill  the  contract. 

"We  are  drawing  on  you  to-day  for  $823.58 
to  cover  our  invoice  to  you  on  car  27949.  This 
car  is  billed  direct  to  Weatherford  to  notify  W. 
li.  Perkins  Grain  Company. 

"Will  ask  you  to  kindly  protect  our  draft  upon 
presentation  and  oblige. 
"Yours  very  truly, 

"W.  L.  Perking  Grain  Co., 

"Per  W.  L.  Perkins." 


The  com  In  question  was  Inspected  at 
Wichita,  Kan.,  as  shown  by  the  following 
certificate: 

"Office  of  State  Grain  Inspector  of  Kansas. 
April  25,  1912.  This  certifies  that  there  was 
inspected  this  date  by  assistant  inspector,  J.  C. 
Wasser,  the  grain  contained  in  car  No.  27940, 
COG,  seal  broken  2569,  seal  applied  W.  7171, 
which  graded  3  mix  corn  tough. 

"D.  B.  Gorden,  Chief  Inspector,  Per  W. 
"For  Neveling  Ele.     Out.     Fee  60. 

"This  certificate  applies  to  original  car  in- 
spected only." 

The  com  was  then  shipped  to  Weatherford, 
OkL,  with  bill  of  lading,  certificate  of  Inspec- 
tion, and  draft  attached.  Shortly  after  the 
arrival  of  the  com  at  Its  destination,  the 
manager  of  plaintiff  paid  the  draft,  and  the 
car  of  com  was  delivered  to  him.  Thereup- 
on he  notified  defendant  that  the  com  was 
not  up  to  grade  contracted.  Afterwards  the 
corn  was  inspected  at  Weatherford,  and 
found  to  be  mixed  with  Kaffir  com  and  wet 
and  rotten. 

The  manager  of  plaintiff  testified  that  at 
the  time  he  paid  the  draft  and  took  charge 
of  car  No.  27949,  said  car  was  substituted  In 
the  contract;  that  defendant  offered  to  fur- 
nish plaintiff  with  the  difference  between  the 
80,000  and  60,000  capacity  car,  and  that  be 
never  demanded  that  defendant  do  so;  that 
he  had  made  demand  upon  defendant  for 
payment  of  damages  resulting  from  the  loss 
sustained  by  reason  of  breach  of  said  con- 
tract, which  defendant  had  declined  to  pay. 

Among  other  findings  of  fact,  the  court 
found: 

"The  com  was  accepted  by  the  plaintiff.  His 
claim  is  that  it  was  accepted  upon  an  independ- 
ent contract  and  guaranty  on  that  day  that  it 
would  be  No.  3  mixed  com,  at  the  time  of  Its 
receipt  by  the  plaintiff  at  Weatherford — that 
is  his  testimony.  The  defendant  states  that  aft- 
er such  conversation  was  had  between  these 
parties,  the  shipment  was  made,  intended  to 
take  the  place  of  the  one  that  was  contracted 
for  the  80,000  capacity,  on  the  20th ;  and  it  was 
stated  BO  in  the  invoice.  And  to  ignore  entire- 
ly the  testimony  that  has  been  introduced  as  to 
vie  custom  between  grain  merchants  to  fill  an 
order  for  a  car  of  given  capacity  with  either  a 
larger  or  a  smaller  one,  as  the  case  may  be.  In 
the  event  the  contract  could  not  be  complied 
with  literally  (and  that  is  the  custom),  but  ig- 
noring that  entirely,  the  burden  is  on  the  plain- 
tiff to  prove  this  contract  that  is  claimed  to  have 
been  made  by  him,  and  that  this  com  should 
grade  No.  3  mixed  at  Weatherford,  upon  the 
date  of  the  delivery,  in  view  of  the  fact  of  the 
recitals  in  the  invoice  and  in  the  letter  that 
this  was  upon  that  contract,  or,  upon  that  con- 
tract and  the  further  understanding  of  the  plain- 
tiff of  the  conversation  had  between  these  par- 
ties  on  the  date  of  the  arrival  of  this  car,  that 
he,  the  defendant,  would  fill  out  that  contract  if 
the  plaintiff  demanded,  and  the  further  fact  that 
the  defendant  says  that  no  such  conversation 
was  had  between  them,  that  it  was  a  shipment 
on  the  original  contract,  and,  the  inspection 
being  that  provided  for  by  the  original  contract, 
the  inspection  at  Wichita,  the  court  is  of  the 
opinion  that  the  plaintiff  has  failed  to  _  make 
out  a  case,  by  a  preponderance  of  the  evidence 
here,  of  a  contract  that  this  corn,  which  was 
paid  for,  was  to  grade  No.  3  mixed  at  Weather- 
ford on  the  date  of  the  delivery." 
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Tbere  is  a  great  deal  of  othev  evidence, 
which  we  deem  unnecessary  to  recite.  The 
case  was  tried  to  the  court,  and  resulted  In 
a  Judgment  for  defendant.  Motion  for  new 
trial  was  filed  and  overruled,  to  which  plain- 
tiff duly  excepted.  From  said  Judgment  this 
appeal  is  prosecuted. 

T.  W.  Jones,  Jr.,  of  Weatherford,  for  plain- 
tiff In  error.  Oliver  G.  Black,  of  Oklahoma 
City,  for  defendant  in  error. 

COLLIER,  C.  (after  stating  the  facts  as 
above).  There  are  very  many  assignments 
of  error  In  this  case;  but,  for  a  proper  de- 
termination of  same,  we  tliink  it  necessary 
to  consider  only  those  facts  found  and  the 
judgment  rendered,  as  set  out  above. 

The  undisputed  evidence,  the  contract  of 
purchase,  provided  that  the  com  was  bought 
subject  to  inspection  at  Wichita,  and  a  cer- 
tificate which  accompanied  the  Ml]  of  lading 
shows  that  such  inspection  was  made  at 
Wichita,  and  that  said  inspection  showed 
that  the  com  was  of  the  grade  conti-acted 
for.  But  the  inspection  provided  by  the  con- 
tract was  made  at  Wichita,  and  it  was  en- 
tirely immaterial,  so  far  as  the  liability  of 
defendant  is  concerned,  what  the  condition 
of  the  com  was  upon  its  arrival  at  Weather- 
ford;  _there  being  no  evidence  tending  to 
show  tliat  any  fraud  was  practised  at  thf; 
Instance  of  defendant  or  otherwise,  as  to  the 
Inspection  at  Wiclilta. 

[1]  The  trial  court  declared  that  the  con- 
tract was  for  a  sale  on  inspection  at  Wichita, 
and  we  think  no  other  conclusion  was  pos- 
sible under  the  evidence.  This  contract  Is 
legal,  and  ought  to  be  npheld.  Courts  can- 
not make  contracts  for  parties;  they  can 
only  constme  them.  A  contract  making  the 
decision  of  one  party  conclusive  Is  valid  and 
Mndlng.  Williams  v.  Railway,  153  Mo.  487, 
54  S.  W.  689;  Beck  &  Corbltt  Iron  Co.  v. 
Holbeck,  109  Mo.  App.  179,  82  S.  W.  1128. 

It  wlU  tbns  t>e  seen  that  the  parties  agreed 
to  submit  this  question  to  a  decision  of  the 
inspector,  appointed  by  defendant  His  de- 
cision, under  such  circumstances,  was  final 
and  conclusive,  unless  fraud  be  shown,  and 
such  fraud  must  have  been  participated  in 
by  defendant.  In  other  words,  the  fraud 
must  have  been  the  result  of  collusion  be- 
tween defendant  and  the  Inspector  appointed 
by  bhn. 

In  Gorham  v.  Dallas,  C.  &  S.  W.  Ry.  Oo. 
(Tex.  Civ.  App.)  106  S.  W.  930,  it  is  held: 

"Where  a  contract  of  gale  provides  that  the 
materials  shall  be  inspected  by  a  specified  per- 
•on  at  the  buyer's  cost,  the  inspector  is  the 
agent  of  both  parties,  and  his  inspection  is  con- 
elusive  on  tbam,  in  the  absence  of  bad  faith 
therein." 

In  Gratiot  Street  Warehouse  Co.  v.  Wil- 
Unson  et  al.,  94  Mo.  App.  628,  68  S.  W.  581, 
It  is  held: 

"Where  com  is  purchased  as  of  a  certain 
grade  and  quality,  according  to  official  inspec- 


tion, at  the  place  of  ahipment,  such  inspection, 
in  the  absence  of  anything  to  impeach  it  as  dis- 
honest or  collusive,  is  conclusive  as  to  the  grade 
and  quality  shipped  to  the  purchaser." 

[2]  In  said  case,  supra,  it  is  further  held: 
"In  an  action  against  a  grain  dealer  for 
breach  of  contract  in  refusing  to  receive  com 
purchased  by  liim  of  a  certain  grade,  according 
to  official  inspection  at  the  place  of  shipment, 
the  question  as  to  when  the  title  passed  is  imma- 
terial, defendant  being  obliged  to  receive  it,  re- 
gardless of  its  condition  when  it  reached  him, 
if  the  official  inspection  showed  that  it  was  of 
the  grade  ordered  when  placed  on  the  cars." 

Many  errors  are  assigned  as  to  the  ad- 
mission and  rejection  of  evidence;  but,  un- 
der the  view  we  have  expressed,  we  deem  it 
unnecessary  to  review  same,  especially  in 
view  of  the  fact  that  the  case  was  tried  to 
the  court,  and  upon  the  whole  record  it  ap- 
pears that  the  correct  conclusion  was  reach- 
ed. Bronaugh  v.  Pratt,  148  Pac.  1044.  Cer- 
tainly there  was  sufficient  evidence  to  sup- 
port the  judgment  rendered. 

The  rule  is  well  established  In  this  juris- 
diction that  where  a  case  is  tried  to  the 
court  without  a  jury,  a  general  finding  of 
the  court  in  favor  of  one  of  the  parties  will 
be  given  the  same  weight  as  the  verdict  of 
a  jury ;  and  if  there  is  evidence  reasonably 
tending  to  support  such  finding,  the  same 
will  not  be  disturbed  on  appeal.  BretchBros. 
V.  Winston,  28  Okl.  625,  115  Pac.  795 ;  Furs- 
tenburg  v.  Brissey,  28  Okl.  591,  115  Pac.  465 ; 
Edgar  Grain  Co.  v.  Kolp,  149  Pac.  1096. 

Finding  no  error  in  the  record  requiring  a 
reversal  of  the  cause,  the  judgment  of  the 
trial  court  should  be  affirmed. 

PER  CURIAM.    Adopted  In  whol& 


WHITEHEAD  v.  STEVENS.    (No.  4898.) 

(Supreme  Court  of  Oklahoma.  Oct.  5,  1915. 
Rehearing  Denied  Nov.  9,  1915.) 

(St/Uahut  Iv  tA«  Court.) 

Eqinrr  ®=36(5— Maxims  of  Equity. 

He  who  asks  equity  must  do  equity.  Where, 
in  an  action  to  foreclose  a  mortgage,  it  appears 
that  one  of  the  defendants  had  purchased  the 
mortgaged  property  and  assumed  the  puyment 
of  the  mortgage,  and  he  files  a  cross-petition  in 
a  foreclosure  action,  setting  up  that  the  mort- 
gagee is  estopped  by  a  former  judgment,  but  is 
nevertheless  harassing  him  with  actions,  and 
asking  that  his  title  be  quieted,  the  mortgage 
canceled,  and  the  mortgagee  restrained  &om 
bringing  any  further  actions  thereon,  but  make 
no  offer  to  pay  what  is  justly  due  on  the  mort- 
gage, held,  the  trial  court  committed  no  error  in 
refusing  him  such  affirmative  relief. 

[Ed.  Note. — l)'or  other  cases,  see  Equity,  Cent 
Dig.  §§  188-190;   Dec.  Dig.  <S=»66.] 

Commissioners'  Opinion,  Division  No.  2. 
Error  to  District  Court  Hughes  County; 
John  Camthers,  Judge. 

Action  by  Elizat)eth  Stevens  against  James 
B.  Whitehead.  Judgment  for  plaintiff,  and 
defendant  brings  error.     Affirmed. 
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This  appeal  Is  prosecuted  from  the  district 
court  of  Hughes  county,  Okl.,  In  which  court 
the  defendant  In  error,  Bllzabeth  Stevens, 
was  plaintiff  in  both  actions  hereinafter 
mentioned,  and  will,  for  the  purpose  of  this 
opinion,  be  styled  the  plaintitt,  as  she  ap- 
peared in  the  court  below.  The  plaintiff  In 
error,  James  E.  Whitehead,  was  defendant  In 
both  actions  below,  and  wUI  be  styled  the 
defendant.  On  October  8,  1910,  the  plaintiff 
filed  a  petition  in  the  district  court  of  Hughes 
county  to  foreclose  a  mortgage  on  certain 
real  estate  located  in  Hughes  county.  The 
defendants  in  that  case  included  the  plain- 
tiff in  error  In  the  present  case.  The  peti- 
tion in  that  case  alleged,  in  substance,  that 
the  defendants.  Harks  and  wife,  on  the  17th 
day  of  March,  lOOl,  executed  their  promis- 
sory note  to  one  D.  H.  Stevens,  and  gave  the 
mortgage  sought  to  be  foreclosed  to  secure 
it;  that  D.  H.  Stevens,  for  value,  assigned 
the  note  and  mortgage  to  the  plaintiff;  that 
the  note  was  past  due  and  unpaid ;  and  that 
the  other  defendants  claim  an  interest  in  the 
land.  To  this  petition  certain  of  the  de- 
fendants answered  by  way  of  verified,  gener- 
al denial,  and  also  pleaded  another  suit 
pending,  but  this  latter  defense  is  now  elimi- 
nated from  the  controversy.  When  this  case 
came  on  for  trial,  the  following  Journal  entry 
was  duly  signed  and  entered  of  record: 

"Upon  this  the  29th  day  of  March,  1911,  the 
same  being  one  of  the  regular  judicial  days  of 
the  March,  1911,  term  of  this  court,  comes  on 
this  cause  for  hearing  upon  its  merits,  the  plain- 
tiff being  present  by  her  attorney,  E.  L.  Graves, 
the  defendants  beine  present  by  their  attorney, 
James  E.  Whitehead,  and  each  side  announcing 
ready  for  trial,  and  the  reporter  being  called, 
the  plaintiff  offered  her  evidence,  to  the  intro- 
duction of  which  evidence  the  defendants  object- 
ed, and  the  court,  after  hearing  the  said  objec- 
tion and  being  well  and  sufficiently  advised  in 
the  premises,  sustains  the  said  objection,  and 
the  said  evidence  is  excluded.  Thereupon  plain- 
tiff announced  that  she  had  nothing  further  to 
offer,  and  closed  her  case.  Whereupon  the  de- 
fendants asked  judgment.  It  is  therefore  by 
the  court  considered,  ordered,  and  adjudged  that 
this  cause  be  dismissed  for  want  ofjproot  to  sus- 
tain the  allegations  of  the  plaintiff^  petition. 
"John  Caruthers,  Judge." 

Afterwards,  on  June  14,  1911,  the  plaintiff 
filed  another  action  for  the  same  cause  of  ac- 
tion, and  against  the  same  defendants,  and 
praying  fpr  the  same  relief.  To  the  petition 
In  the  second  action  the  defendant,  James  E. 
Whitehead,  filed  his  separate  answer  and 
cross-petition,  duly  verified,  which  pleaded: 
E^rst,  a  general  denial;  second,  pleaded 
judgment  in  the  first  answer  as  res  judicata, 
and — 

"that  the  plaintiff,  Elizabeth  Stevens,  is  filing 
nnmerons  and  sundry  actions  against  these  de- 
fendants in  this  court,  declaring  upon  her  un- 
just indebtedness  and  her  illegal  mortgage,  and 
thereby  harassing,  annoying,  and  molesting 
these  defendants;  that  the  said  plaintiff  is  join- 
ing in  each  of  her  successive  actions  all  the 
tenants  of  this  defendant,  and  molesting  this  de- 
fendant in  the  quiet  and  peaceable  occupation 
and  enjoyment  of  his  property;  that  the  said 
plaintiff  is  causing  this  defendant  to  pay  out 
large  sums  of  money  in  traveling  expenses,  at- 
torney fees,  and  costs  of  court,  in  her  succes- 


sive actioQB,  and  that  nnleas  she  is  hereafter 

perpetually  enjoined  from  filing  upon  said  alleg- 
ed indebtedness  and  said  alleged  mortgage,  the 
said  plaintiff  will  continne  to  harass,  molest, 
and  disturb  this  defendant  in  the  quiet  enjoy- 
ment of  his  said  property ;  that  the  said  plain- 
tiff is  a  nonresident  of  this  state,  and  this  de- 
fendant cannot  make  the  said  plaintiff  respond 
in  damages  for  her  unjustifiable  actions. 

On  this  croas-petltion  the  defendant. 
Whitehead,  prayed  Judgment;  that  the 
plaintiff  herein,  her  attorneys,  her  agents, 
employes,  and  all  other  persons  acting  by, 
through,  under  or  for  the  said  plaintiff,  be 
perpetually  enjoined  from  forever  hereafter 
filing  any  suit  to  recover  Judgment  upon  the 
notes  set  forth  and  copied  In  her  said  peti- 
tion, and  that  she  be  perpetually  enjoined 
from  forever  hereafter  seeking  to  foreclose 
the  mortgage  copied  and  set  forth  in  her 
said  petition,  and  from  forever  hereafter 
making  claim  against  tlie  property  described 
in  the  said  mortgage,  from  attempting  to 
take  possession  of  the  said  property  or  as- 
serting right,  title,  or  Interest  therein,  ei- 
ther verbally  or  in  writing,  from  executing 
any  Instrument  of  writing  that  would  cloud 
or  Incumber  the  title  to  said  property,  or 
from  doing  any  acts  or  deeds  whatever  that 
would  again  assert  title  to  the  said  property 
under  and  by  virtue  of  the  said  alleged  mort- 
gage. To  this  answer  a  verified  reply  was 
filed,  but  it  is  not  necessary  to  set  It  out 
When  the  case  was  being  tried,  the  plaintiff 
dismissed  her  petition  without  prejudice, 
and  the  case  was  tried  on  the  answer  and 
cross-petition  and  reply,  and  a  Judgment  was 
rendered,  denying  Whitehead  the  affirmative 
relief  asked,  from  which  judgment  he  brings 
the  case  to  this  court  by  petition  in  error 
and  case-made,  and  assigns  as  error:  (1) 
The  trial  court  erred  in  rendering  judgment 
in  favor  of  the  plaintiff  and  against  this  de- 
fendant at  the  trial  upon  defendant's  cross- 
petition;  (2)  the  trial  court  erred  in  over- 
ruling motion  for  a  new  trial  filed  by  this 
defendant 

James  E.  Whitehead,  of  McAlester,  pro  s& 
Chorles  B.  Mitchell,  of  Vinlta,  and  Curtis  M. 
Oakes,  of  Ottawa,  Kan.,  for  defendant  In 
error. 

DEVEKBUX,  0.  (after  stating  the  facts  as 
above).  The  question  presented  by  this  case 
Is,  Did  the  trial  court  err  In  refusing  to  give 
the  plaintiff  In  error  affirmative  equitable  re- 
lief when  he  did  not  offer  to  do  equity  by 
paying  what  was  Justly  due  on  the  mort- 
gage? It  appears  that  Whitehead  purchased 
the  equity  of  redemption  in  this  property 
from  the  mortgagor,  Marks,  after  the  mort- 
gage was  given  and  recorded,  and  that  he  as- 
sumed its  {layment  and  actually  paid  a  por- 
tion of  the  mortgage  debt.  By  his  cross- 
petition  Whitehead  is  now  asking  afflrmatlve 
relief;  that  the  plaintiff  be  enjoined  from 
ever  filing  any  suit  In  this  state  to  recover 
on  the  note,  or  from  foreclosing  the  mort- 
gage, and  from  ever  asserting  any  right,  tl- 
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tie,  or  Interest  In  the  property  nnder  the 
mortgage,  and  that  the  note  and  mortgage 
set  out  In  the  petition  be  canceled  as  a 
cloud  'on  his  title.  But  the  cross-petition 
makes  no  offer  to  do  equity  by  paying  any 
sum  the  court  may  find  legally  and  Justly 
due  to  the  plaintiff.  This  cross-petition  is 
nothing  but  a  bill  of  peace  under  the  former 
practice,  when  the  legal  and  equitable  reme- 
dies were  administered  in  separate  tribunals. 
"A  bill  of  peace  is  filed  for  securing  an  estab- 
lished legal  title  against  the  vezatiouB  recur- 
rence of  Utigatioii,  whether  by  a  numerous  class 
insisting  on  the  same  right,  or  by  an  indiyidual 
reiterating  an  unsuccessful  claim."  Adams.  Eq. 
406  (199) ;  2  Story,  Bq.  Jur.  (13th  Ed.)  172,  i 
853. 

When  it  Is  remembered  that  plaintiff  had 
dismissed  her  petition,  and  that  the  case  was 
tried  on  the  cross-petition  and  reply,  it  Is 
manifest  that  the  defendant.  Whitehead,  was 
invoking  afQrmative,  equitable  relief,  and  he 
has  not  offered  to  do  equity  by  paying  what 
was  legally  due  on  the  note  and  mortgage. 
In  8  Ehpy.  U.  S.  Sup.  Ct  Rep.  313,  it  is  sald: 

"When  a  party  comes  into  a  court  of  chan- 
cery seeking  relief,  he  is  bound  to  do  justice, 
and  not  ask  the  court  to  become  the  instrument 
of  iniquity.  It  is  true  that  one  who  asks  no  fa- 
vors need  grant  none.  But  If  he  calls  upon 
a  court  of  chancery  to  put  forth  its  extraordi- 
nary powers  and  grant  him  purely  equitable  re- 
lief, he  may,  with  propriety,  De  required  to  sub- 
mit to  the  operation  of  a  rule  which  always  ap- 
plies to  such  cases,  and  do  equity  in  order  to 
get  equity.  The  maxim  has  been  applied  by  the 
courts  in  decreeing  specific  performance ;  in 
setting  aside  a  defective  conveyance,  or  an  in- 
valid mortgage ;  in  canceling  a  land  patent ;  in 
setting  aside  a  sale  of  land,  including  a  judicial 
sale;  in  granting  relief  from  a  usurious  con- 
tract, or  a  contract  for  the  payment  of  money 
which  is  part  invalid;  in  appointinff  a  receiver; 
and  in  enjoining  ejectment  proceedings,  or  the 
collection  of  a  tax." 

In  Thomas  v.  Brownsville,  etc.,  R.  Ca, 
109  U.  S.  522,  3  Sup.  Ct.  315,  27  L.  Ed.  1018, 
stockholders  of  a  railroad  company  attacked 
a  mortgage .  given  to  obtain  funds  for  the 
construction  of  the  road,  on  the  ground  that 
there  was  fraud  in  the  construction  contract, 
and  therefore  the  mortgage  was  for  an  ex- 
cessive amount  The  court  held  that,  as  the 
stockholders  were  asking  equity,  they  must 
do  equity  by  paying  to  the  bondholders  the 
reasonable  costs  of  the  construction  of  the 
road.  See,  aiso,  Tiffany  v.  Boatsman  Insti- 
tution, 18  Wall.  375,  385,  21  L.  Ed.  868;  Por- 
ter v.  Pittsburgh  Bessemer  Steel  Oo.,  120  V. 
8.  649,  673,  7  Sup.  Ct.  1206,  30  I/.  Ed.  830. 
In  Hnbbard  v.  Tod,  171  U.  S.  474,  at  page 
501,  19  Sup.  Ct  14,  at  page  24  (43  I*  Ed. 
246),  the  court  say: 

"Apsrt  from  these  considerations,  the  circuit 
court  disposed  of  this  contention  on  the  ground 
that  petitioner,  in  order  to  any  relief  in  equi- 
ty, would  be  compelled  to  pay  the  sums  ad- 
vanced and  interest,  but  had  not  tendered  or 
made  any  offer  of  payment.  This  assumed  that 
the  point  might  have  been  passed  on.  If  there 
had  been  such  tender  or  offer,  notwithstanding 
the  Trust  Company  was  not  a  party  to  the  con- 
tract of  loan,  and  neither  the  Bridge  Company, 
nor  Garretson,  nor  any  member  of  the  syndi- 
cate, nor  the  Debenture  Company,  nor  any  other 
loanholder,   was   a   party   to   the  record.     We 


think  the  court  was  r{|;ht  if  the  question  was 
properly  before  it.  This  was  not  a  proceeding 
to  enforce  an  alleged  usurious  agreement,  but  it 
was  petitioner  who  sought  the  affirmative  aid 
of  equity,  which  he  could  only  obtain  by  doing 
equity." 

This  being  an  action  of  purely  equitable 
cognizance,  we  are  at  liberty  to  examine  the 
evidence  (Schock  y.  Pish,  144  Pac.  584,  Wim- 
berly  V.  Wlnstock,  149  Pac.  238,  and  Checote 
V.  BerryhiU,  150  Pac.  679),  none  of  which  are 
yet  officially  reported,  and  we  are  satisfied 
that  when  Whitehead  purchased  this  proper- 
ty, the  amount  of  the  mortgage  which  he  as- 
sumed, and  part  of  which  he  has  paid,  was 
taken  into  consideration,  and  that  he  only  paid 
the  mortgagor  owner  the  difference  between 
the  amount  of  the  mortgage  and  the  value 
of  the  property.  To  allow  him  now  to  have 
this  mortgage  canceled,  and.  the  holder  en- 
joined from  foreclosing  It,  would  be  to  ask 
the  court  "to  become  an  instrument  of  Iniqui- 
ty." It  is  apparent  that  the  plaintiff  in  er- 
ror WBB  seeking  the  affinnatlye  aid  of  a 
court  of  equity,  and  the  trial  court  was  right 
in  refusing  its  aid,  until  he  did  equity. 

What  we  have  said  does  not  conflict  with 
the  class  of  cases  that  the  rule  does  not  ap- 
ply to  a  party  setting  up  purely  defensive 
matter,  and  not  asking  any  affirmative  aid 
from  the  court  In  Fosdlck  v.  Schall,  90  V. 
a.  235,  on  page  253,  25  L.  Ed.  339,  it  is  said : 

"The  mortgagee  has  his  strict  rights  which  he 
may  enforce  in  the  ordinary  way.  If  he  asks  no 
favors,  he  need  grant  none.  But  if  he  calls  up- 
on a  court  of  chancery  to  put  forth  its  extraor- 
dinary powers  and  grant  him  •  •  •  equita- 
ble relief,  he  may  with  propriety  be  required  to 
submit  to  the  operation  of  a  rule  which  always 
applies  in  such  cases,  and  do  equity  in  order  to 
get  equity." 

In  the  case  at  bar  the  defendant,  by  his 
cross-petition,  as  we  have  shown,  is  asking 
equity.  Nor  are  the  authorities  applicable 
which  hold  that  the  rule  does  not  apply 
where  a  party  is  not  seeking  equity,  but  only 
to  avail  himself  of  a  substantive  right  given 
him  by  the  statute.  Missouri  v.  Krnmselg, 
172  U.  S.  351,  19  Sup.  Ct  179,  43  L.  Bd.  474, 
is  an  Illustration  of  the  last  class  of  cases. 
In  that  case  the  statute  provided  that  a  bor- 
rower in  cases  of  usury  was  entitled  to  re- 
lief without  being  required  to  pay  any.  part 
of  the  usurious  debt  or  interest,  as  a  condi- 
tion to  relief.  Even  with  this  statute  in  force 
the  Circuit  Court  of  Appeals  for  the  Eighth 
Circuit  held  that  the  borrower  must  do  equi- 
ty by  paying  the  debt,  with  legal  Interest, 
before  relief  would  be  granted  him,  on  the 
ground  that  the  equity  Jurisdiction  of  the 
United  States  court  cannot  be  modified  by 
any  state  statute,  but  this  was  reversed,  the 
Supreme  Court  saying  (172  U.  S.  at  page  358, 
19  Sup.  Ct  at  page  182  [43  L.  Ed.  474]) : 

"We  think  it  is  a  satisfactory  reply  to  such  a 
proposition  that  the  complainants  in  the  pres- 
ent case  were  not  seelung  equity,  but  to  avail 
themselves  of  a  substantive  right  under  the  stat- 
utory law  of  the  state." 

In  the  case  at  bar  the  defendant  is  not 
asserting  any  right  given  him  by  statute,  but  j 
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is  Invoking  the  general  jurisdiction  of  a  court 
of  equity  to  remove  a  cloud  from  his  tiOe, 
and  to  enjoin  the  plaintiff  from  further  pro- 
ceedings to  foreclose  her  mortgage. 

It  appears  that  the  judgment  of  the  trial 
court  was  the  proper  judgment  to  render  un- 
der the  fa.cts  before  him,  and  the  foregoing 
discussion  renders  a  further  consideration  of 
the  assignments  of  error  unnecessary. 

We  therefore  recommend  that  the  Judg- 
ment be  affirmed. 

PER  CrniAM.     Adopted  in  whole. 


ST.  LOUIS  &  S.  F.  R.  CO.  v.  WAGGONER 

et  al.    (No.  5368.) 
(Supreme  Court  of  Oklahoma.    Oct  19,  1915.) 

(Byllahus  hy  the  Court.) 

Gabbiebs  <S=»230— Shipment  of  Stock— Neq- 
LiGENCE  —  Evidence  —  Dibection  of  Veb- 
Dicr. 

In  an  action  by  a  sliipper  against  a  carrier 
for  damages  resultmg  from  the  negligent  han- 
dling of  stock,  and  the  evidence  fails  to  show 
any  negligence  on  the  part  of  the  carrier,  held, 
error  for  the  trial  court  to  refuse  a  peremptory 
instruction  to  the  jury  to  return  a  verdict  for 
the  defendant. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  i§  961,  962 ;   Dec.  Dig.  <©=»230.] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  County  Court,  Hughes  County; 
J.  Ross  Bailey,  Judge. 

Action  by  G.  W.  Waggoner  and  another 
against  the  St  Louis  &  San  Francisco  Rail- 
road Company.  Judgment  for  plaintiffs,  and 
defendant  brings  error.  Reversed  and  re- 
manded. 

W.  F.  Evans,  of  St  Louis,  Mo.,  and  R.  A. 
Kleinsclunidt  and  E.  H.  Foster,  both  of  Ok- 
lahoma City,  for  plaintiff  in  error.  Crump  ft 
Skinner,  of  Holdenville,  for  defendants  in 
error. 

GALBRAITH,  C.  This  is  an  appeal  from 
the  judgment  of  the  trial  court,  rendered 
upon  the  verdict  of  a  jury  in  the  sum  of 
$285,  against  the  railroad  company  for  neg- 
ligence in  the  handling  of  a  shipment  of 
cattle  from  Wetumka,  Okl.,  to  Kansas  City, 
Mo.  There  is  little,  if  any,  dispute  as  to 
the  facts.  The  defendants  in  error  delivered 
to  the  plaintiff  in  error  91  bead  of  cattle  at 
its  station  at  Wetumka,  for  shipment  to 
Kansas  City,  at  9:30  p.  m.  on  the  13th  day 
of  November,  1911.  The  stock  filled  3  cars 
and  were  moved  forward  to  Sapulpa,  arriv- 
ing there  at  7:30  a.  m.  on  the  14tb,  and  were 
unloaded  from  the  cars  and  placed  In  the 
company's  stock  pens,  and  fed  and  watered 
and  retained  there  until  near  12  o'clock  the 
night  of  the  14th.  They  were  reloaded  and 
went  forward  on  the  regular  stock  train, 
leaving  Sapulpa  a  few  minutes  after  mid- 
night on  the  14th.  The  stock  was  moved 
forward  to  Kansas   City  on  schedule  time, 


arriving  there  on  the  morning  of  tbe  16th 
of  Novemi>er,  in  time  for  the  morning  mar- 
ket of  that  day.  The  railroad  had  two 
schedules  for  the  handling  of  stock.  "Where 
the  shipment  included  10  or  more  cars,  the 
stock  was  moved  by  special  train,  and  would 
go  from  Wetumka  to  Kansas  City  in  less 
than  28  hours.  The  stock  moving  on  this 
schedule  would  not  have  to  be  unloaded  and 
fed  and  watered  en  route  to  comply  with 
the  federal  regulations  prohibiting  stock 
from  being  held  in  the  cars  more  than  28 
hours  without  feed  and  water,  while  ship- 
ments of  less  than  10  hours  were  forwarded 
by  regular  schedule  stock  trains.  This  ship- 
ment, being  a  3-car  lot,  was  forwarded  by 
the  latter  schedule.  The  train  on  whidi  they 
were  shipped  was  due  to  leave  Wetumka  at 
4:05  p.  m.  each  day.  This  train  was  due  at 
Sapulpa  at  10  p.  m.,  and  if  on  time  would 
make  connection  with  the  regular  stock 
train  leaving  Sapulpa  for  Kansas  City  eacti 
night  at  12K)1.  This  train,  however,  leaves 
Sapulpa  on  its  regular  schedule,  and  is  not 
held  for  trains  from  the  South  or  West 
Stock  arriving  at  Sapulpa  after  12K)1  at 
night,  and  the  departure  of  this  regular 
train,  was  of  necessity  held  at  Sapulpa  until 
the  train  of  the  next  night  The  regular 
schedule  time  l>etween  Wetnmica  and  Sapul- 
pa was  6  hours  and  25  minutes.  The  train 
on  which  this  stock  was  shipped  was  4  or  5 
hours  late  on  the  ISth  at  Wetumka,  and  did 
not  leave  there  until  9:30  p.  m.,  and  could 
not  have  possibly  reached  Sapulpa  in  time 
for  the  regular  stock  train  for  Kansas  City 
leaving  Sapulpa  that  night  The  shipper 
was  told  by  the  agent  at  Wetumka  that 
these  cattle  shipped  by  this  train  would  ar- 
rive at  Kansas  City  in  time  for  the  morning 
market  of  the  third  day.  The  shipper  him- 
self  testified : 

"Q.  What  day's  market  did  yon  expect  to  sell 
on?  A.  Why  I  shipped  with  the  expectation  of 
selling  on  the  leth." 

It  is  not  denied  that  these  cattle  were  de- 
livered at  Kansas  City  in  time  for  the  morn- 
ing market  of  the  third  day  after  shipment, 
and  that  they  were  sold  on  the  morning 
market  of  the  16th.  There  is  no  complaint 
at  the  handling  of  this  stock  by  the  railroad 
company  after  leaving  Sapulpa,  but  it  is 
contended  that  the  delay  of  17  hours  there 
was  nnnecesjsary,  and  therefore  negligence, 
and  resulted  In  the  shrinkage  of  the  cattle 
of  some  40  or  50  pounds  each,  and  damages 
to  '  the  shipper  in  that  amount  It  is  not 
claimed  that  the  cattle  were  not  proi)erly 
cared  for  at  Sapulpa.  The  railroad  com- 
pany caused  them  to  be  unloaded  there  and 
placed  in  its  pens  and  given  feed  and  wa- 
ter. There  is  some  complaint  that  they  were 
not  given  sufficient  feed,  but  the  shipi)er  sup- 
plied this  by  giving  to  them  additional  hay. 

One  a-ssignment  of  error  urged  is  the  refusal 
of  the  court  to  direct  the  Jury  to  return  a  ver- 
dict for  the  defendant    It  la  argued  that,  tho 


0s»For  other  cases  see  same  topic  and  KEY-NUMBBR  Ic  all  Key-Numbered  Dlgeataand  Ind«t«>| 
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action  b^Bg  bUKA  on  the  ground  of  negUgence 
in  the  ImndlluK  of  the  stock  by  the  catapairy, 
the  burden  was  upon  the  plalnttfTs  to  establish 
by  evidence  that  the  company  was  negligent 
In  handling  the  shipment,  and  that  Injury 
tbertby  resulted  to  the  shipper.  The  defoid- 
ants  In  error,  however,  have  not  pointed  to 
any  partlcniar  evidence  of  negligence,  other 
than  the  fact  that  the  shipment  was  on  the 
road  M  hours,  which.  It  Is  contended,  is  an 
unreasonable  time,  and  therefore  evidence 
of  negligence.  We  cannot  agree  with  this 
argument.  The  shipper's  action  for  dam- 
ages was  based  upon  negligence  of  ttie  car- 
rier. The  law  Imposed  upon  the  shipper  the 
duty  of  proving  by  competent  evidence  some 
act  of  negligence  by  the  carrier  that  resulted 
In  the  damages  sued  for.  Our  search  of  the 
record  falls  to  disclose  such  evidence.  It 
was  the  duty  of  counsel  to  point  out  this 
evidence  In  answer  to  the  contention  of  fh« 
carrier  that  there  was  no  negligence,  and 
therefore  no  question  to  be  submitted  to  the 
Jury. 

After  a  careful  reading  of  the  testimony 
we  are  unable  to  iiolnt  to  any  evidence  in  the 
record  that  we  can  say  supports  the  claim  of 
negligence  on  the  part  of  the  company  In  the 
handling  of  this  shipment  of  stock.  The' 
fact  of  the  delay  of  17  hours  at  Sapnlpa  is 
explained  by  the  evidence,  from  which  it  ap- 
pears that  such  delay  could  not  possibly  Jus- 
tify a  finding  of  negligence  on  account  there- 
of, since  these  cattle  moved  forward  by  the 
first  train  departing  from  Sapnlpa  for  Kan- 
sas City,  after  their  arrival  there.  We  are 
forced  to  the  conclusion  that  there  is  no 
evidence  In  this  record  of  negligence  on  the 
part  of  the  company  In  handling  this  8bli>- 
ment,  and  therefore  there  was  no  question 
to  submit  to  the  Jury  In  this  cause,  and  the 
trial  court  should  have  sustained  the  motion 
ot  the  plaintiff  In  error  for  an  instructed 
verdict  In  its  ftivor.  A.,  T.  *  S.  F.  R.  Co. 
V.  Henderson,  27  Okl.  500,  112  Pac.  966;  E. 
M.  Brash  Cigar  Co.  v.  Wilson,  82  OH.  158, 
121  Paa  223;  Terry  v.  Creed,  28  Okl.  857, 
115  Pac.  1022;  Hassell  v.  Morgan,  27  OkL 
4S3,  112  Pac.  969. 

We  therefore  recommend  that  the  Judg- 
ment appealed  from  be  reversed,  and  the 
cause  remanded  for  such  further  proceed- 
ings aa  nay  be  proper. 

FEB  CUBIAM.    Adopted  In  whol& 


BOCKWELIi  BROS.  &  CO.  ▼.  KEATLHY  et 

aL    (Na  5268.) 
(Soprame  Court  of  Oklahoma.    Oct.  19,  1915.) 

(avlUiMt  by  the  Oourt.) 

Schools  and  Sghooi<  Distbiots  «s»81— Pub- 
lic BtJU-DiuGS  —  Contractor's  Bond  — 
Debts  Covehed. 
A  person,  loaning  money  to  a  contractor  to 
pay  for  labor  and  material  furnished  to  such 
contractor,  is  not  protected  by  the  provisions  of 


a  bond  conditioned  that  tbe  contractor  shall  pay 
all  indebtedness  incurred  for  labor  and  material 
furnished  in  the  constructiMi  of  a  public  build- 
ing. 

[E!d.  Kote.— For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  H  195,  196,  340; 
Dec  Dig.  «s381.] 

Commissioners'  Opinion,  Division  Na  8. 
Error  from  District  Court,  Bryan  County; 
Summers  Hardy,  Judge. 

Action  by  Rockwell  Bros,  ft  Co.,  a  corpora- 
tion, against  J.  S.  Keatley  and  another. 
Judgment  for  defendants,  and  plaintiff  brings 
error.    Affirmed. 

KjHe  ft  Newman  and  Hatchett  ft  Semple, 
all  of  Durant,  for  plaintiff  in  error.  Y.  B. 
Hayes  and  W.  E.  Utterback,  both  of  Durant, 
and  John  T.  Suggs,  of  Denlson,  Tex.,  for  de- 
fendants in  error. 

BITTBNHOUSB,  C.  J.  S.  Keatley  entered 
into  a  contract  with  school  district  No.  5  of 
Bryan  county,  Okl.,  to  provide  material  and 
labor  for  the  erection  and  completion  of  a 
high  school  building  In  said  district,  and  In 
pursuance  of  such  contract  executed  a  bond 
signed  by  the  Southwestern  Surety  Insurance 
Company,  as  surety,  running  to  the  state  of 
Oklahoma,  whereby  the  parties  thereto  bound 
themselves  In  the  penal  sum  of  $19,444.44, 
conditioned  that  if  the  said  J.  S.  Keatley 
should  pay  all  indebtedness  Incurred  for  la- 
bor and  msjterial  furnished  in  the  erection  of 
said  building  in  accordance  with  the  contract, 
then  the  obligation  should  become  null  and 
void,  otherwise  to  remain  In  full  force  and 
effect  This  action  was  instituted  for  the 
purpose  of  recovering  $2,660.65  money  ad- 
vanced to  J.  S.  Keatley  for  the  payment  of 
labor  and  material  used  In  the  construction 
of  said  building.  It  is  admitted  that  3.  S. 
Keatley  had  performed  a  part  of  his  contract 
and  became  financially  embarrassed,  and 
thereupon  entered  Into  an  oral  contract  with 
the  plaintiff  by  which  the  plaintiff  was  to 
furnish  the  money  to  pay  for  labor  and  ma- 
terial. The  auditor  and  general  manager  of 
the  plaintiff  corporation  for  Oklahoma  testi- 
fied that  he  entered  Into  a  contract,  as  fol- 
lows: 

"For  instance  he  shipped  his  brick,  his  com- 
mon building  brick  were  all  shipped  to  bim  and 
Bhipped  in  his  name  and  contracrted  for  by  him, 
and  I  charged  him  a  profit  of  $1  per  thousand. 
The  face  brick  was  also  shipped  by  another  par- 
ty from  another  state,  and  I  <^arged  him  a  prof- 
it of  $36  a  thousand  by  agreement.  All  of 
the  sand  and  gravel  were  shipped  to  him  and 
billed  to  him,  and  the  profit  was  about  10  cents 
per  ton  weight.  That  about  covers  the  material 
part  of  it.  The  heater  plant  and  other  articles 
where  money  was  paid  out,  and  putting  on  roof, 
etc.,  was  to  pay  a  reasonable  profit  placed  on  it 
in  a  certain  agreement  between  us  because  I 
didn't  know  what  it  would  be.  And  as  to  the 
money  to  pay  for  labor,  we  were  to  pay  the  pay 
roll  each  Saturday  evening,  or  as  demanded  by 
him,  and  were  to  diarge  him  no  interest  on  the 
deal  at  all.    That  about  covers  it." 

The  sole  questlim  presented  for  our  consid- 
eration is  whether  the  bond,  conditioned,  as 
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provided  by  section  6164,  Oomp.  L.  1909,  that 
the  contractor  shall  pay  all  Indebtedness  in- 
curred for  labor  and  material  furnished  In 
the  construction  of  said  public  building,  is 
btoad  enough  to  include  money  loaned  to  the 
contractor  for  the  purpose  of  paying  for  soch 
labor  and  material.  The  protection  offered 
by  the  bond  was  to  those  who  might  supply 
the  contractor  with  labor  and  material  in 
the  completion  of  his  contract  It  was  not 
given  for  the  purpose  of  protecting  a  party 
advancing  money  on  a  commission  contract, 
whereby  such  party  was  to  receive  a  commis- 
sion for  the  use  of  said  money  of  $1  per 
thousand  for  common  brick,  $30  per  thou- 
sand for  face  brick,  10  cents  per  ton  on  sand 
and  gravel,  and  a  reasonable  proSt  on  all 
other  materials  purchased.  The  principle 
involved  is  discussed  in  L'nlted  States  of 
America',  for  Use  of  Fidelity  Nat  Bank,  v. 
N.  B.  Bundle,  107  Fed.  227,  46  C.  C.  A.  251, 
52  L.  R.  A.  505,  wherein  It  was  held  that 
where  a  bank  furnished  money  to  pay  labor 
claims,  It  was  not  protected  by  a  bond  con- 
ditioned to  pay  persons  supplying  the  prin- 
cipal with  labor  or  material  In  the  prosecu- 
tion of  his  work,  and  In  referring  to  the  bond 
the  court  said : 

"It  did  not  extend  to  a  bank  which  might  lend 
money  for  the  purpose  of  paying  for  such  work 
and  material." 

See,  also.  First  Nat.  Bank  of  Muskogee  v. 
Campbell  et  ux.,  24  Tex.  Civ.  ApjT.  160,  58  S. 
W.  628 ;  Evans  v.  Lower  et  al.,  67  N.  J.  Eq. 
232,  58  AH.  294. 

We  therefore  conclude  that  a  person  loan- 
ing money  to  a  contractor  to  pay  for  labor 
and  material  furnished  to  such  contractor  is 
not  protected  by  the  provisions  of  a  bond, 
conditioned  that  the  contractor  shall  pay  all 
Indebtedness  Incurred  for  labor  and  mate- 
rial furnished  In  the  construction  of  a  public 
building. 

The  cause  should  be  afflrmed. 

PER  CURIAM.    Adopted  in  whole; 


L,  a  HARMON  &  SON  v.  MAJORS. 
(No.  5120.) 

(Supreme  Court  of  Oklahoma.     Oct  19,  1915.) 

(Syllalutt  T>y  the  Court.) 

1.  Appeal  and  Ebbor  «=>1032  —  Pbebehta- 
TioN  FOB  Review— Pbescmption. 

Error  is  never  presumed ;  but,  on  the  con- 
trary, the  harden  is  on  the  plaintiff  in  error  to 
show  that  prejudicial  error  has  been  committed 
by  the  trinl  court. 

[EM.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  4047-40S1 ;  Dec.  Dig.  <S=» 
1032.] 

2.  Appeal  ano  Ebbob  «=>391— Scope  of  Re- 
view— Cost  Deposit. 

When  the  cost  deposit  has  been  exhausted, 
and  the  plaintiff  in  error  refuses  or  neglects, 
after  due  notice,  to  comply  with  law,  or  rule  of 
this  court,  and  make  further  deposit,  and  there 
is  no  money  in  the  hands  of  the  clerk  to  pay 


the  legal  cost  of  filing  the  defendant's  briefs, 
this  court  will  not  search  the  record  to  ascer- 
tain whether  the  specifications  of  error,  made 
by  plaintiff  in  error,  should  be  sustained  or  not; 
and  in  such  case  the  judgment  should  be  af- 
firmed. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  2077-20S4,  2087,  2088; 
Dec.  Dig.  (S=»391.] 

Commissioners'  Opinion,  Division  No.  4. 
Error  from  County  Court  Carter  County; 
W.  F.  Freeman,  Judge. 

Action  by  L.  O.  Majors  against  Ii.  B.  Har- 
mon &  Son.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

Sigler  &  Howard,  of  Ardmore,  for  plaintiff 
in  error.  Thomas  Norman,  of  Ardmore,  for 
defendant  in  error. 

ROBBEBTS,  O.  nils  action  was  com- 
menced before  a  Justice  of  the  peace,  for  the 
conversion  of  a  bale  of  cotton  valued  at  $74.- 
97.  On  trial  Judgment  was  roidered  for 
plaintiff  for  the  amount  prayed.  The  case 
was  then  appealed  by  defendant  to  the  oonn- 
ty  court  and  there  tried  to  a  Jury,  and  Judg- 
ment again  rendered  for  the  plaintiff  for  the 
sum  of  $74.97,  as  prayed.  Motion  for  new 
trial  was  overruled,  exceptions  preserved,  and 
defendant  brings  error. 

The  petition  in  error  was  filed  in  this  court 
on  the  15th  day  of  May,  1913.  At  the  time 
of  filing  the  case,  the  plaintiff  in  error  made 
the  usual  cost  deposit,  which,  in  time,  was 
exhausted,  and  of  which  fact  the  plaintiff  in 
error  was  duly  notified. 

[1 , 2]  The  plaintiff  in  error  filed  briefs  on 
September  13,  1915,  and  in  due  time  defend- 
ant in  error  forwarded  briefs  to  the  clerk 
of  the  court  who  refused  to  file  them  because 
the  Cost  deposit  had  been  exhausted,  but  no- 
tified counsel  for  plaintiff  In  error  of  the  fact 
and  requested  a  further  deposit  to  cover 
costs.  This  last  notice  was  mailed  to  coun- 
sel on  the day  of  September,  1915,  but 

up  to  the  time  of  filing  this  opinion  no  re- 
sponse had  been  received  to  the  letter  of  no- 
tlflcatlon,  and  the  defendant  In  error's  britfs 
are  not  filed.  Under  these  conditions,  this 
court  is  not  required  to  search  the  record  to 
ascertain  whether  the  specifications  of  error 
should  be  sustained.  The  well-known  role  Is 
that  on  appeal  error  will  not  be  presumed, 
but  must  be  made  to  appear  from  a  full  and 
fair  consideration  of  the  whole  case,  and  al- 
though there  may  be  error  in  the  record,  nn- 
less  it  be  made  to  appear  that  It  resulted 
in  substantial  Injury  or  Injustice  to  the  com- 
plaining- party,  the  Judgment  must  be  af- 
firmed. Coyle  V.  Baum,  8  OkL  718,  41  Pae. 
389. 

We  cannot  say  that  prejudicial  error  was 
committed  in  this  case  wlthoat  an  (^^tortunl- 
ty  to  examine  the  briefs  of  both  parties,  and 
therefore  the  case  should  be  affirmed. 

PER  CURIAM.    Adopted  in  whole. 
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BOXHAM  et  al.  t.  PARRIS  et  al.    (No.  5280.) 
(Supreme  Court  of  Oklahoma.     Oct  19,  1916.) 

(Syttabiu  hy  the  OourtJ 

Appeal   and   Ebrob  ®=3773— Scopb  of  Re- 
view— Failure  to  File  Bbief. 

Where  plaintiff  in  error  has  perfected  an 
appeal  and  in  compliance  with  the  rules  of  this 
court  has  filed  a  brief,  and  the  defendant  in  error 
has  neither  filed  a  brief  nor  offered  any  excuse 
for  such  failure,  the  court  is  not  required  to 
search  the  record  to  find  some  theory  upon  which 
the  jadfonent  may  be  sustained ;  and,  where  the 
brief  filed  appears  reasonably  to  sustain  the 
assignments  of  error,  the  court  may  reverse 
the  judgment  In  accordance  with  the  prayer  of 
the  plaintiff  in  error  or  the  rights  of  the  parties. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  K  3104,  3108-3110;  Dec.  Dig. 
*=»773.] 

Goininl8ai(8ierB'  Opinion,  Division  No.  8. 
Error  from  District  Court,  Coal  County; 
Jesse  M.  Hatchett,  Judge. 

Action  between  V.  Bonham  and  another 
and  Nick  Parris  and  another.  From  the 
Judgment  the  parties  flrst  mentioned  bring 
error.    Reversed  and  remanded. 

Fooshee  &  Branson,  of  Coelgate^  tor  plain- 
tiffs in  error. 

BLEAKMORE,  C.  This  case  presents  er- 
ror from  the  district  court  of  Coal  county. 
The  plaintiff  in  error  In  due  time  has  filed 
herein  his  petition  in  error  with  case-made 
attached,  and  in  compliance  with  the  rules 
of  this  court  has  served  and  filed  his  brief. 
The  defendant  In  error  has  not  served  and 
filed  a  brief,  and  has  offered  no  excuse  for 
such  failure.  Under  such  circumstances,  this 
court  Is  not  required  to  seardi  the  record  to 
find  some  theory  upon  which  the  Judgment 
may  be  affirmed ;  and,  where  the  brief  filed 
appears  reasonably  to  sustain  the  assign- 
ments of  error,  the  court  may  reverse  the 
Judgment  in  accordance  with  the  prayer  of 
the  plaintiff  In  error  or  the  rights  of  the  par- 
ties. 

From  an  examlnatim  of  the  brief  filed  we 
are  at  opinion  that  the  gronnds  for  reversal 
therein  set  forth  are  well  taken.  The  Judg- 
ment of  the  trial  court  should  therefore  be 
reversed,  and  the  cause  remanded. 

PER  CURIAM.    Adopted  In  whole. 


CITY  OF  OKLAHOMA  CITY  v.  WRIGHT  et 

aL    (No.  4994.) 
(Supreme  Court  of  Oklahoma.    Oct.  19,  1915.) 

(Syllahiu  ly  the  Court.) 

1.  Apfbai.  Awn  EsBOB  «=»334— DisMisBAi-  — 
Death  of  Pabty  Pending  Appeal. 

Under  section  5294,  K«v.  l<aws  1910,  pro- 
viding that  an  order  to  revive  on  action  against 
the  representatives  or  successors  of  a  defendant 
against  their  consent  cannot  be  made,  except 
within  one  year  from  the  time  it  could  have  been 
first  made,  a  proceeding  in  error  will  be  dismiss- 
ed on  motion,  where  diifendant  in  error  died 
pending  the  proceeding,  and  the  action  has  not 


been  revived  within  a  year,  and  the  successors  of 
deceased  refuse  to  consent  to  a  revivor. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Ctent  Dig.  §§  1848,  1851-1863;  Dec.  Dig. 
4e»334.1 

2.  Appeal  and  Erbob  €=»334  —  Failure  to 
Revive  —  Excuse  —  Action  Pending  on 
Appeal. 

The  fact  that  counsel  for  appellanjt  bad 
been  at  times  partially  physically  incapacitated 
from  transiicting  business  and  his  successors  had 
their  entire  time  and  attention  occupied  in  at- 
tending to  other  legal  matters  that  required 
their  otBcial  attention  does  not  operate  as  an 
unavoidable  excuse  for  not  hanng  revived  a 
cause  of  action  pending  in  the  Supreme  Court 
within  the  statutory  time. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §f  1848,  1851-1863;  Deo.  Dig. 
€s»334.] 

3.  Appeal  and  Erbob  4=3334  —  Rbvivob 
Below  Pending  appbai^— availabiixti  to 
Appellant. 

The  revivor  by  the  plaintiffs  below  of  an 
action  in  the  trial  court  after  the  appeal  has 
been  perfected  in  this  court  cannot  avail  the  ap- 
pellant, defendant  below,  as  a  revivor  here, 
where  one  of  the  appellees  has  died  after  the  ap- 
peal was  perfected. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
EiTo^^Oent.  Dig.  U  1848,  1861-1863;  Dec.  Dig. 

Commissioners'  Opinion,  Division  No,  4. 
Error  from  District  Court,  Oklahoma  Coun- 
ty ;   Gea  W.  Cnark,  Judge. 

Action  by  John  R.  Wright  and  wife  against 
the  City  of  Oklahoma  City,  a  municipal  cor- 
poration. Judgment  for  plaintiffs,  and  de- 
fendant brings  error.  Pending  hearing  In 
this  court,  John  R.  Wright  died,  and  the 
cause  of  action  was  revived  in  the  trial  court 
by  his  widow  and  only  child,  and  they  moved 
dismissal  of  this  proceeding  on  the  ground 
that  no  motion  to  revive  had  been  filed  here 
within  one  year  after  appointment  of  his 
personal  representative.    Dismissed. 

B.  D.  Shear,  Municipal  Counselor,  and  A 
T.  Boys,  Asst.  Municipal  Counselor,  both  of 
Oklahoma  City,  for  plaintiff  in  error.  Wright 
&  BUnn,  of  Oklahoma  City,  and  Horace 
Speed,  of  Tulsa,  for  defendants  in  error. 

MATHEWS,  C.  On  October  12,  1912,  In 
an  action  instituted  by  John  R.  Wright  and 
wife  against  the  city  of  Oklahoma  City,  the 
plaintiffs  recovered  Judgment  for  the  pos- 
session of  certain  real  estate. 

Defendant  perfected  an  appeal  to  this  court 
on  April  8,  1913.  On  June  1,  1913,  the  said 
John  a.  Wright  died.  On  August  9,  1913, 
Augusta  Wright  was  appointed  executrix  of 
the  estate  of  the  said  deceased.  On  the  12th 
day  of  November,  1913,  the  cause  of  action 
was  revived  In  the  trial  court  upon  the  mo- 
tion of  the  said  Augusta  Wright,  the  widow, 
and  of  Ella  Elizabeth  Smith,  the  only  child 
of  the  said  John  R.  Wright  and  wife.  This 
action  here  upon  appeal  was  submitted  on 
September  20,  1915.  On  the  3d  day  of  Sep- 
tember, 1914,  tb9  attorney  for  appellees  sug- 
gested here  the  death  of  appellee  John  K, 
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Wright,  filed  affidavit  of  said  death,  and  mov 
ed  the  dismissal  of  this  appeal,  upon  the 
ground  tliat  no  application  to  revive  the  ac- 
tion here  tias  been  filed,  and  that  more  than 
one  year  had  elapsed  since  the  executrix  had 
been  appointed  and  qualified.  The  attorney 
of  appellant  was  served  with  notice  of  said 
motion  on  the  day  of  filing. 

On  August  30,  1015,  the  appellant  filed  Its 
petition  to  revive  the  action  here,  and  In 
said  petition  sets  out  that:  (1)  On  the  12th 
day  of  November,  1913,  In  the  trial  court  be- 
low, an  order  was  made  reviving  the  Judg- 
ment In  the  trial  court  In  the  names  of  Au- 
gusta Wright  and  Ella  SUzabeth  Smith,  the 
sole  heirs  and  devisees  of  said  John  B. 
Wright,  deceased,  said  order  having  been 
made  upon  the  motion  of  the  last-named  par- 
ties; (2)  that  since  the  death  of  the  said 
John  R.  Wright,  owing  to  the  physical  In- 
capacity of  <»e  of  the  municipal  counselors 
of  appellant,  and  owing,  further,  to  the  large 
amount  of  legal  matters  pending  In  the  said 
office  of  mimicipal  counselor  then  and  during 
the  incumbenoe  of  his  successors,  it  was  im- 
possible to  give  the  required  care  and  atten- 
tion to  this  case  in  the  matter  of  obtaining 
said  revivor  here.  For  said  reasons  apjpel- 
lant  prays  that  at  this  time  it  be  permitted 
to  file  its  petition  for  the  revival  of  this  ac- 
tion, and  that  the  same  be  revived  as  requir- 
ed by  law,  and  further  asks  that  the  record 
in  the  trial  court  reviving  this  action  be  pre- 
pared and  certified  to  this  court  as  an  amend- 
ment to  the  case-made  herein.  Appellant  fur- 
ther prays  that,  If  the  heirs  and  devisees  of 
the  said  deceased  refuse  to  consent  to  the  re- 
vivor, the  cause  be  remanded  to  the  trial 
court,  with  directions  to  set  aside  the  Judg- 
ment therein  rendered  and  dismiss  said 
cause  at  the  costs  of  plaintieCs  there. 

While  the  petition  filed  here  by  appellant 
is  somewhat  Indefinite,  It  appears  therefrom 
that  It  states:  (1)  That,  owing  to  the  rea- 
sons therein  stated  as  set  out  above,  the  ap- 
pellant has  been  unable  to  file  the  motion  to 
revive  within  the  statutory  time,  and  asks 
the  court  here  to  excuse  said  failure  and 
grant  It  permission  now  to  make  the  requir- 
ed revivor ;  or  (2)  to  permit  the  order  of  re- 
vivor made  in  the  trial  court  upon  the  mo- 
tion there  of  the  heirs  and  devisees  of  the 
said  deceased  to  be  certified  here,  and  that 
the  same  be  beld  to  operate  as  a  revival 
here;  or  (8)  should  appellees  refuse  to  con- 
sent to  the  revivor,  that  the  cause  of  action 
be  dismissed  at  plaintiffs'  cost 

[1]  It  has  become  a  rule  of  law  of  this  state, 
as  laid  down  in  Atchison,  T.  &  S.  F.  Ry.  Co.  v. 
Fenton,  32  Okl.  614,  123  Pac.  160,  and  In  Mc- 
Kay V.  Watson,  40  Okl.  353, 13T  Pac.  1177,  that, 
under  section  5294,  Rev.  Laws  1910,  provid- 
ing that  an  order  to  revive  an  action  against 
ttie  representatives  or  successors  of  a  defend- 
ant, against  their  consent,  cannot  be  made, 
otcept  within  one  year  from  the  time  It 
could  have  been  first  made,  a  proceeding  In 


error  wlU  be  dismissed  on  motion,  where  de- 
fendant In  error  died  i>endlng  the  proceed- 
ing, and  the  action  has  not  been  revived 
within  a  year,  and  the  successors  of  deceas- 
ed refuse  to  consent  to  a  revivor. 
[2]  Said  section  S294,  contains  this  clause: 
"Provided,  that  where  the  death  of  a  party  is 
not  known  or  for  other  unavoidable  reasons  the 
court  may  permit  the  revivor  within  a  reason- 
able time  thereafter." 

We  do  not  believe  the  facts  set  out  in  ap- 
pellant's motion  are  sufficient  to  bring  it 
within  the  terms  of  this  exception.  It  was 
l^ally  notified  of  the  death  of  the  said  John 
R.  Wright  on  the  Sd  day  of  September,  1914, 
when  this  motion  to  dismiss  was  served  on 
It,  and  while,  under  the  oondltlona,  It  mlg^t 
be  held  excusable  for  the  failure  to  revive, 
yet  the  statute  uses  the  word  "unavoidable," 
a  much  stronger  term  than  "excusable,"  and 
it  cannot  be  said  that  it  has  been  unavoida- 
bly prevented  from  obtaining  the  revivor. 

[3]  Neither  will  the  fact  that  the  plalnttflTs 
within  the  proper  time  were  diligent  enough 
to  obtain  the  necessary  revivor  in  the  trial 
court  avail  appellant  as  a  revivor  here. 

Appellee  John  R.  Wright  did  not  die  un- 
til after  this  appeal  was  perfected,  and  the 
statute  requires  the  appellant,  upon  the  death 
of  the  appellee,  to  revive  the  action  here  In 
the  names  of  the  representatives  or  succee- 
sors  of  the  deceased.  This  has  not  been  done, 
and  the  revivor  In  the  trial  court  after  the 
perfecting  of  the  appeal  here  has  no  connec- 
tion with  or  relation  to  the  requisite  revivor 
here: 

We  are  unable  to  understand,  in  case  ap- 
pellees refuse  to  consent  to  a  revivor,  upcm 
what  grounds  appellant  asks  the  remanding 
of  the  cause,  with  directions  to  dismiss  the 
same.  No  statute  authorizing  such  a  course 
or  authorities  sustaining  the  same  have  been 
cited,  and  the  request  will  be  denied. 

For  the  reasons  given,  the  motion  of  ap- 
pellant should  be  refused,  and  the  motion  of 
appellees  to  dismiss  the  appeal  granted,  and 
the  appeal  dismissed  at  the  oosts  of  appel- 
lant 

PI^R  CURIAM.    Ad<9ted  In  whole. 


STETLEB  V.  BOLING  et  al. 
(Nos.  4901,  6677.) 

(Supreme  Cburt  of  Oklahoma.    Sept  14,  1916. 
Rehearing  Denied  Nov.  9, 1916.) 

(Syttaiu*  hv  th«  Court.) 

1.  Gttaranit  <^=>72— Tnns  of  PATiniiT— Bx- 
TBNBiON— Consent  in  Assionmert. 

Where  a  guarantor,  for  a  valuable  consid- 
eration,  sdls  and  assigns  a  note  made  to  liiia 
under  the  following  asdgnment  "I  hereby  anign 
the  within  note  to  F.  L.  Boling,  Kingtisher, 
Oklahoma,  and  guarantee  the  payment  of  same 
when  due  or  at  any  time  thereafter,  and  consent 
to  any  eztenaion  of  the  time  or  renewal,  waiving 
demand,  notice  and  protest,"  the  owner  of  the 
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note  may  extend  the  time  of  payment  of  laid 
note  without  the  consent  of  the  ^arantor. 

[Ed.  Note.— For  other  cases,  see  Guaranty, 
Cent  Dig.  {  ^;    Dec.  Dig.  «=>79.] 

2.  GUABANTT  ®=>92— Dtttt  TO  Enfobok  Ooi- 
U»TION— DkMAND    of   ASBiaNOIt— Qitbsiion 

FOB    JUBT. 

Whether  the  assignor  of  the  note  in  this 
case  was  entitled  to  any  relief,  becanse  of  the 
negliKence  of  the  holder  in  forcing  collection 
while  the  makers  were  solvent,  on  assignor's 
demand  that  he  proceed  so  to  do,  was  properly 
submitted  to  the  jury  and  decided  on  conflicting 
evidence  against  the  contention  of  assignor. 

[Ed.  Note.— For  other  cases,  see  Guaranty, 
Cent  Dig.  §§  106,  106;    Dec.  Dig.  <S=»02.] 

8.  Trial  «=>59  —  Ordeb  of  Proof  —  Discbb- 

TION. 

The  discretion  of  the  trial  court  is  reiy 
broad  in  dealing  with  the  question  of  the  order 
in  which  evidence  Is  presented ;  and  hence  evi- 
dence, proper  to  be  introduced  in  chief,  may  be 
introdaced  out  of  its  regular  order,  when  the 
court,  in  the  exercise  of  its  discretion,  believes 
such  course  proper  in  facilitating  the  dispatch 
of  business. 

[Ed.  Note. — For  other  cases,  see  TVial,  Cent 
Dig.  SS  13&-140,  142,  148,  145 ;    Dec.  Dig.  «=» 
89.] 
4.  Appeal  and  Ebbob  €=>442— Jubisdiction 

OF  Tbial  Court. 

When  the  Supreme  Court  acquires  juris- 
diction of  a  case  by  appeal,  the  jurisdiction  of 
the  trial  court  is  ousted  as  to  any  question  in- 
volved in  the  appeal ;  but  jurisdiction  of  col- 
lateral matters,  not  involved  in  the  appeal,  or 
matters  happening  subsequent  to  the  appeal,  re- 
mains with  the  trial  court 

[Eld.  Note. — For  other  cases,  see  Appeal  and 
Brror,  Cent  Dig.  ^  2203 ;   Dec.  Dig.  «ir3442.] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Kingfisher  Coun- 
ty ;   James  B.  Cnlllson,  Judge. 

Action  by  M.  O.  Stetler  against  F.  h.  Hol- 
ing and  others.  Judgment  for  defendants, 
and  plaintiff  brings  error.    AfBrmed. 

By  order  of  this  court,  cause  Na  5677  was 
consolidated  wltb  cause  No.  4901.  In  case 
No.  4901,  the  action  was  brought  by  one  of 
the  defendants  In  error,  F.  It.  Boling,  against 
liL  O.  Stetler  up<m  tlie  following  promissory 
note: 
"ILOOOXN).       Kingfisher,  OkL,  July  SO,  1900. 

"One  year  after  date,  we  promise  to  pay  to 
tbe  order  of  M.  O.  Stetler,  one  thousand  and 
no-100  dollars,  at  the  Citizens'  State  Bank, 
Kingfisher,  Okl.,  for  value  received  with  interest 
at  the  rate  of  10  per  cent,  per  annum  after  date 
Tintil  paid.  John  R.  Sturgeon, 

"Nancy  A.  Sturgeon, 
"James  Sturgeon." 

Said  note  was  Indorsed  on  back  as  follows: 
"For  value  received,  I  hereby  assign  the  with- 
in note  to  F.  £i.  Boling,  Kingfisher,  Oklahoma, 
snd  guarantee  the  payment  of  same  when  due  or 
at  any  time  thereafter,  and  consent  to  any  ex- 
tension of  the  time  or  renewal,  waiving  demand, 
notice  and  protest." 

Tbe  evidence  was  in  conflict  as  to  wbetlier 
or  not  the  guaranty  stamped  on  the  back  of 
said  note  was  placed  there  prior  to  Its  assign- 
ment to  platatlfl  in  error.  After  tbe  defend- 
ant had  Introduced  his  testimony,  tbe  court 
permitted  examination  of  tbe  cashier  and  tbe 
stenographer  of  said  bank,  upon  tlie  question 


as  to  wbetlier  or  not  the  guaranty  stamped 
on  the  back  of  said  note  was  placed  there 
prior  to  its  assignment  Uncontradicted  evl- 
d«ice  was  Introduced  that  plaintiff  in  error, 
after  maturity  of  tbe  note,  told  Boling  to 
make  the  Sturgeons  pay  it ;  that  at  said  time 
tbe  Sturgeons  were  solvent,  and  afterwards 
became  Insolvent;  that  Boling,  without  the 
consent  of  plaintiff  In  error,  consented  to  let 
tbe  payment  of  the  note  "go  along,  provided 
the  Interest  thereon  was  paid."  Plaintiff  in 
error  denied  that  be  (plaintiff)  had  ever  been 
requested  by  plaintiff  In  error  to  enter  suit 
upon  the  note,  until  Just  before  he  brought 
said  action.  There  is  no  evidence  in  tbe  case 
that  the  time  of  payment  of  said  note  was 
extended  by  Boling  to  any  definite  period, 
or  that  any  consideration  moved  frc»n  said 
Sturgeons  to  Boling  tor  an  ext^islon  of  time 
of  payment  of  said  note.  Tt9  evidence  was 
in  conflict  as  to  whether  or  not  the  plaintiff 
below  had  exercised  proper  efforts  to  collect 
the  note.  It  is  admitted  by  plaintiff  in  his 
brief  that  the  court  instructed  the  Jury  proi>- 
eriy  ooncemlng  the  case  upon  the  defense  of 
the  defendant;  but  he  insists  that  tbe  Jury 
decided  against  the  instructions  and  against 
the  evidence,  but  falls  to  point  out  how  the 
finding  of  the  Jury  Is  In  conflict  with  the  In- 
structions of  the  court,  or  with  the  evidence 
in  the  case,  or  why  be  has  a.  right  to  com- 
plain of  the  action  of  the  jury  In  regard  to 
said  instructions.  The  ease  was  tried  to  a 
Jury,  and  a  verdict  was  rendered  In  favor  of 
plaintiff  in  the  sum  of  (1,000.  Motion  and 
an  amended  motion  for  new  trial  were  filed 
by  said  Stetler,  which  were  overruled;  to 
whidi  action  of  the  court  tbe  defendant  duly 
excepted.  Judgment  was  rendered  upon  said 
verdict  nils  appeal  is  prosecuted  by  said 
Stetler  to  reverse  said  Judgment  upon  the 
follo^ng  assignment  of  error: 

"That  the  court  erred  in  overruling  the  motion 
and  amendment  to  the  motion  for  a  new  trial 
filed  by  M.  O.  Stetler,  to  which  ruling  the  de- 
fendant M.  0.  Stetler.  plaintiff  in  error  in  this 
proceeding,  then  and  there  excepted." 

After  the  adJoumm»it  of  the  term  of  court 
at  which  this  judgment  was  rendered,  the 
Sturgeons  moved  the  court  to  set  aside  the 
judgment  rendered  against  them  January  1, 
1913,  in  cause  Na  4901,  for  (1,000,  upon  the 
ground  that  said  Sturgeons  bad  been,  sub- 
sequent to  the  rendition  of  said  judgment, 
disdiarged  in  bankruptcy  from  tbe  claim  up- 
on which  said  Judgment  was  predicated. 
Upon  bearing  said  motion,  the  court  found: 
(1)  That  the  motion  was  not  filed  at  tbe  same 
term  at  which  the  judgment  was  rendered, 
but  was  filed  at  a  term  subsequent  to  that 
In  which  the  Judgment  was  rendered;  (^ 
that  tbe  court  has  jurisdiction  to  bear  and 
decide  this  motion,  notwithstanding  the  fact, 
which  Is  found  as  a  fact,  that  this  action  was 
pending  in  the  Supreme  Court,  and  as  yet 
undetermined.  Plaintiff  In  error  excited  to 
said  findings  of  fact  and  oondusian  of  law, 
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and  prosecutes  an  appeal  thereon  to  tbis 
court  upon  the  following  asslgmnent  of  error: 
"That. the  court  committed  prejudicial  error 
in  holdiiiK  jurisdiction  of  and  sustaining  the 
motion  of  the  defendants,  James  B.  Sturgeon, 
John  R.  Sturgeon,  and  Nancy  A.  Sturgeon,  to 
set  aside,  vacate,  or  modify  the  judgment  thereto- 
fore rendered,  and  vacating  and  setting  aside  as 
to  them  the  said  judgment,  all  of  which  was  at 
the  time  excepted  to  by  the  plaintiff  in  error." 

F.  L.  Boynton,  of  Kingfisher,  for  plalntUF 
In  error.  Geo.  L.  Bowman,  of  Kingfisher,  for 
defoidant  in  error  BoUng. 

OOUJER,  C.  (after  stating  the  facts  as 
above).  If  the  guaranty  was  stamped  on  the 
back  of  said  note  prior  to  Its  assignment  to 
plaintiff  in  error,  Boling  undoubtedly  bad  the 
right  to  extend  the  time  of  i>ayment,  without 
further  consent  of  plaintiff  in  error.  But,  re- 
gardless of  whether  said  guaranty  was  made 
at  the  time  said  note  was  assigned,  the  pivot- 
al point  in  this  case  Is  that  there  was  no  evi- 
dence that  the  time  of  payment  of  said  note 
was  extended  for  a  definite  period  and  for 
a  consideratl<m  moving  to  Boling,  without 
the  consent  of  plaintiff  in  error. 

[1]  In  Oook  v.  SocreUs,  144  Pac.  347,  It  Is 
held: 

"Where,  in  a  suit  on  a  promissory  note,  the 
evidence  does  not  tend  to  disclose  an  agreement 
between  the  payee  and  the  principal  debtor  for 
delay  in  its  payment,  a  judgment  in  favor  of  the 
sureties,  exonerating  them  from  payment  on  that 
ground,  will  be  reversed." 

In  Maker  v.  Taft,  41  OkL  863, 130  Pac.  970, 
62  L.  B.  A.  (N.  S.)  328t  It  Is  held  that  when 
the  defendant  sets  ap  In  his  answer  that  a 
payment  had  been  made  on  a  note  after  Its 
maturity  of  a  sum  less  than  the  interest,  and 
a  prcKnlse  made  by  the  creditor  ta  extend  the 
time  of  payment  of  such  note  beyond  the  time 
of  maturity  thereof,  there  was  no  considera- 
tion for  such  promised  extension,  and  a  de- 
murrer to  the  answer  on  the  ground  that  It 
failed  to  set  out  facts  sufficient  to  constitute 
a  defense  was  well  taken,  and  should  have 
been  sustained. 

In  Adams  v.  Ferguson,  147  Pac.  772,  Judge 
Brewer  says: 

"The  conflict  in  the  authorities  on  the  point 
under  discussion  is  noted  in  32  Cyc,  at  page 
209,  and  numerous  cases  supporting  each  view 
are  cited  in  notes  8,  9,  10,  and  11.  These  notes 
are  extended  in  volume  40,  Century  Dig.  tit. 
Principal  and  Surety,  $  215.  We  shall  not  set 
out  the  cases  on  either  hand,  but  will  say  that 
we  have  examined  many  of  them,  and  have  come 
to  the  conclusion  that  upon  the  question  the 
authorities  are  about  evenly  balanced,  but  that 
the  better  reasoning  supports  the  view  that  an 
extension  of  a  note  to  a  definite  period,  by  agree- 
ment between  the  holder  and  principal,  without 
the  consent  of  the  surety,  by  which  the  principal 
agrees  to  pay  for  the  extended  period  the  same 
rate  of  interest  named  in  the  onpinal  undertak- 
ing, has  the  effect  of  releasing  the  surety  from 
any  obhgation  to  pay  the  note." 

In  McLemore  v.  Powell  et  al.,  12  Wheat 
666,  6  li.  Bd.  726,  cited  with  approval  by  this 
court  In  Cook  v.  SorreUs,  supra,  it  Is  held: 

"An  agreement  between  the  creditor  and  prin- 
cipal debtor  for  delay,  or  otherwise  changing 
the  nature  of  the  contract,  to  the  prejudice  of 


the  surety,  in  order  to  discharge  the  latter,  must 
be  an  agreement  having  a  sufficient  considera- 
tion, and  binding  in  law  upon  the  parties." 

In  20  Cyc.  1472,  the  role  is  stated  as  fol- 
lows: 

"The  rule  with  reference  to  the  discharge  of  a 
surety  by  the  giviiur  of  time  is  equally  applicable 
to  the  guarantor  of  the  debt  of  another.  And  an 
extension  by  the  creditor  of  the  time  of  payment 
or  of  performance  by  the  principal  debtor  with- 
out th'e  consent  of  the  guarantor  discharges  him, 
if  it  is  something  more  than  a  mere  indulgence 
and  is  based  upon  a  binding  agreement,  which 
is  for  a  definite  time,  and  is  founded  upon  a  con- 
sideration." 

[3]  Plaintiff  in  error  complains  that,  the 
evidence  of  the  cashier  and  the  stenographer 
of  said  bank  as  to  when  the  guarantee  was 
stamped  on  said  note,  not  having  been  offer- 
ed in  chief,  the  court  committed  reversible 
error  in  permitting  said  evidence  to  be  of- 
fered in  rebuttal.  This  was  not  prejudicial 
error. 

In  Harris  v.  Pahner,  26  OkL  770, 108  Pac. 
386,  it  is  hdd: 

"The  order  of  proof  is  largely  a  matter  of  dis- 
cretion with  the  trial  court,  and  hence  evidence 
which  is  properly  a  part  of  plaintiff's  case  in 
chief  may  be  permitted  to  be  introduced  out  of 
its  regular  order,  or  the  court  in  the  exercise  of 
a  sound  discretion  may  reopen  a  case  for  the 
introduction  of  relevant  and  material  evidence, 
after  both  parties  have  rested ;  and,  in  the  ab- 
sence of  a  showing  of  surprise  or  prejudice  or 
an  abuse  of  discretion,  such  action  will  not  be 
subject  to  reversaL" 

See,  also,  Standifer  et  aL  y.  SuUiran,  80 
OkL  365,  120  Pac.  624. 

[2]  In  his  brief,  plaintiff  admits  that  the 
instructions  of  the  court  correctly  gave  to 
the  Jury  the  law  of  the  case.  As  to  whetl^er 
plaintiff  discharged  his  duty  to  plaintiff  in 
error,  as  guarantor  on  the  note,  by  proper 
efforts  to  collect,  and  tlie  fact  as  to  when  the 
guaranty  was  indorsed  upon  said  note  having 
been  submitted  to  the  Jury  upon  evidence 
tending  to  sustain  the  contention  of  plaintiff 
below,  and  the  Jury  having  found  adversely 
to  the  plaintiff  in  error,  especially  in  view 
of  the  fact  that  there  is  no  evidence  tend- 
ing to  show  that  plaintiff  below  agreed  with 
the  makers  of  said  note,  upon  a  valid  consid- 
eration, to  extend  the  time  of  payment  to 
any  definite  time,  the  verdict  of  the  Jury  Is 
binding  upon  plaintiff  in  error  and  upon  this 
court 

[4]  While  an  appeal  is  pending  in  this 
court,  the  trial  court  is  without  jurisdiction 
to  make  any  order  involving  any  question 
covered  by  the  appeal ;  but  matters  inde- 
pendent of  and  distinct  from  the  questions 
involved  in  the  appeal,  and  which  are  pure- 
ly collateral  or  supplemental,  lying  outside 
of  the  issues  framed  in  the  case  appealed,  or 
arising  subsequent  to  the  delivery  of  the 
Judgment  from  wlilch  the  appeal  is  prosecut- 
ed, are  not  taken  from  the  Jurisdiction  of  the 
trial  court  by  appeal.  The  general  rule  that 
the  case  leaves  the  Jurisdiction  of  the  trial 
court  when  the  appeal  is  perfected  is  not 
impinged  by  holding  that  purely  collateral 
or  supplemental  matters  are  left  under  the 
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control  of  the  trial  court,  notwithstanding 
the  loss  of  Jorlsdlctlon  over  that  i>art  of  the 
case  taken  to  the  higher  conrt. 

The  rule  above  stated  finds  support  In 
many  cases,  among  which  we  cite  the  follow- 
ing: Herbert  v.  Wagg  ct  al.,  27  OkL  674,  117 
Pac.  209;  Burnett  v.  Jackson,  27  OkL  275, 
111  Pac.  194;  4  Enc.  L.  &  P.  251,  note  21; 
2  Cyc.  978;  Hayes  v.  Frey  et  aL,  54  Wis.  503, 
11  N.  W.  695;  Kemp  et  aL  v.  Nat  Bank  of 
the  Hepubllc  of  New  York,  109  Fed.  48,  48  a 
C.  A.  213 ;  Une  et  aL  v.  State  ex  reL  Louder, 
131  Ind.  468,  30  N.  B.  703. 

The  case  of  EJgbert  v.  St  L.  &  S.  F.  By. 
Ca,  151  Pac.  228  (decided  August  10,  1915; 
not  yet  ofBclaUy  reported),  to  which  our 
attention  is  specially  called  by  counsel,  is 
not  in  conflict  with  this  opinion,  and  correct- 
ly declares  the  law  governing  tliat  case.  In 
said  case  it  was  sought  to  atCect  a  question 
invirfved  in  the  appeaL  In  the  instant  case, 
a  collateral  matter,  not  involved  in  the  ap- 
peal, was  acted  upon,  and  of  which  the  trial 
'court  had  not  lost  Jurisdiction  by  reason  of 
the  appeal. 

The  discharge  in  bankruptcy  was  subse- 
quent to  the  rendition  of  the  Judgment  ap- 
pealed from.  The  subject-matter  of  the 
Judgment  appealed  from  was  covered  by  the 
discharge  in  bankruptcy,  and  was  fequiva- 
lent  in  law  to  a  payment  of  said  Judgment. 
Could  it  be  consistently  said  that  the  Stur- 
geons had,  iiending  the  appeal,  paid  said 
Judgment  and  that  they  would  not  have  been 
entitled  to  have  the  record  show  that  such 
payment  was  made,  to  the  end  that  they 
might  not  sufTer  annoyance  by  the  issuance 
of  execution?    We  think  not 

It  therefore  follows  that  the  judgment  of 
the  trial  court  in  case  No.  5677,  vacating  the 
Judgment  rendered  against  said  Sturgeons 
as  defendants,  and  the  Judgment  against 
said  M.  O.  Stetler,  James,  John  R.,  and 
Nancy  A.  Sturgeon  in  cause  No.  4901,  should 
be  affirmed. 

PER  CURIAM.     Adopted  In  whole. 


WAKEMAN  V.  PETER.    (No.  6381.) 
(Supreme  Court  of  Oklahoma.    Oct  19,  1915.) 

(Svllaiut  &!/  the  Court.) 

1.  linnTATioN  OF  Actions  «=>21 — ^Action  on 

JtTDO  MENT— "Contract.  ' ' 

A  judgment  is  not  a  "contract"  in  the  ordi- 
nary meaning  of  the  word,  as  the  most  impor- 
tant elements  of  a  contract  are  wantlnK<  becanse 
there  is  no  meeting  of  the  minds,  and  the  de- 
fendant has  not  voluntarily  assented  thereto,  or 
agreed  to  pay  anything.  An  action  on  a  jodg- 
ment,  therefore,  is  not  barred  within  three  years, 
under  the  provisions  of  Rev.  Laws  1910,  §  4657, 
subsec.  2,  limiting  the  commencement  of  actions 
on  contracts,  express  or  implied,  not  in  writing, 
to  three  years. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  §§  90-99;  Dec.  Dig.  «=» 
21.] 


2.    GUABDIAN  AND  WaRD  «=>163— FiNAL  SET- 
TLEMENT—JUDGMENT— OONCLUSIVENESS. 

County  courts  are,  in  all  matters  within 
their  jurisdiction,  courts  of  record,  and  their 
judgments  upon  such  matters,  when  not  appeal- 
ed from,  are  final  determinations  of  the  ques- 
tion ;  so,  where  in  the  final  settlement  of  a 
guardian's  account  the  court  finds  the  ward  in- 
debted to  the  guardian  in  a  sum  certain,  and 
gives  judgment  against  the  ward  for  such  sum, 
thb  is  a  final  judgment. 

ffid.  Note. — For  other  cases,  see  Guardian  and 
Ward,  Cent  Dig.  {{  407,  474,  540-544;  Dec. 
Dig.  <S=»163.] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  County  Court,  Atoka  County; 
Baxter  Taylor,  Judge. 

Action  b^  E.  I.  Wakeman,  executor  of  the 
estate  of  D.  N.  Robb,  deceased,  against  Os- 
born  Peter.  Judgment  for  defendant,  and 
plaintiff  brings  error.  Reversed  and  re- 
manded. 

It  appears  that  D.  N.  Robb,  plaintiff's  tes- 
tator, was,  in  his  lifetime,  the  guardian  of 
the  defendant  in  error,  and  on  November  9, 
1908,  his  final  report  as  such  guardian  came 
on  to  be  heard,  and  an  order  was  entered 
approving  the  account  and  finding  that  the 
ward  was  indebted  to  the  guardian  in  the 
sum  of  $118.53,  and  giving  Judgment  for  this 
sum  against  the  ward  and  in  favor  of  the 
guardian,  with  interest  at  6  per  cent  The 
guardian  having  died,  this  action  was  com- 
menced by  Ills  executor  against  the  ward  to 
recover  this  amount  <m  August  13,  1912. 
There  was  a  demurrer  to  the  biU  of  particu- 
lars, which  was  sustained  by  the  court,  and 
Judgment  rendered  against  the  plaintiff,  and 
the  case  is  brought  to  this  court  by  petition 
in  error  and  transcript 

Gordon  Fryer,  of  Atoka,  for  plaintiff  in 
error.  W.  P.  Semple,  of  Durant  for  defend- 
ant In  error. 

DEVEREUX,  C.  (after  stating  the  facts  as 
above).  [1,2]  The  only  question  presented 
by  the  briefs  is :  Was  the  cause  of  action  bar- 
red by  the  statute  of  limitation,  the  plaintiff 
in  error  contending  that  it  is  an  action  on  a 
Judgment  of  the  county  court,  and  therefore 
not  barred  until  five  years  from  the  date  of 
the  Judgment  and  the  defendant  in  error 
contending  that  it  is  an  action  on  an  express 
or  implied  contract  not  in  writing,  and  is 
therefore  barred  In  three  years.  Rev.  Laws 
1910,  S  6100,  under  "Probate  Procedure,"  pro- 
vides : 

"The  proceedings  of  this  court  are  construed 
in  the  same  manner,  and  with  like  intendments, 
as  the  proceedings  of  courts  of  general  jurisdic 
tion,  and  to  its  records,  orders,  judgments  and 
decrees,  there  are  accorded  like  force,  effect  and 
legal  presumption  as  to  the  records,  orders, 
judgments  and  decrees  of  district  courts." 

In  Greer  v.  McNeal,  11  OkL  519,  69  Pac. 
801,  it  is  held  that  the  probate  court  is,  upon 
all  matters  upon  which  it  is  authorized  to 
deal,  and  upon  which  it  has  jurisdiction,  a 
court  of  record  and  of  final  authority,  and 
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Its  final  Jndgmenta  are  absolute,  unless  ai>- 
pealed  from,  and  this  case  has  been  followed 
In  Southern  Surety  Co.  v.  Bumey,  34  Okl. 
552,  126  Pac.  748,  43  L.  K.  A.  (N.  S.)  308,  and 
Shipman  v.  Brown,  36  Okl.  623,  130  Pac.  603. 

But  an  action  on  a  Judgment  is  not  an  ac- 
tion on  a  contract,  express  or  implied,  within 
the  meaning  of  these  words  as  used  in  the 
statute.  In  Morley  v.  Lake  Shore  Railway 
Company,  146  U.  S.  162.  IS  Sup.  Ct  54,  36  L. 
Ed.  926,  In  passing  on  the  question  whether 
a  Judgment  Is  a  contract,  the  court  say: 

"The  most  important  elements  of  a  contract 
are  wanting.  There  is  no  aggregatio  mentium. 
The  defendant  has  not  voluntarily  assented  or 
promised  to  pay.  'A  judgment  is  in  no  sense  a 
contract  or  agreement  Iietween  the  parties.'  " 

And  see  IfcDonald  v.  Dickson,  87  N.  O. 
404 ;  Pease  v.  Howard,  14  Johns.  (N.  T.)  479. 

The  cause  of  action  therefore  was  not  bar- 
red. 

We  recommend  that  the  Judgment  be  re- 
versed, and  the  cause  remanded  for  a  new 
triaL 

PER  CURIAM.    Adopted  in  whole. 


BEMIS  V.  STATE.     (No.  A-1469.) 

(Criminal  Ck>urt  of  Appeals  of  Oklahoma.    Oct. 

9,  1915.) 

(Svttalm*  by  M«  Court.) 

1.  Constitutional  Law  «=»275  — Dine  Pbo- 
CEBs  of  Law  —  Emploticent  Contbact— 
Stipulation  —  Tebuination  op  BImploy- 

UKNT. 

Whatever  either  employer  or  employe  has 
the  right,  under  the  due  process  of  law  clause 
of  Const.  U.  S.  Amend.  14,  to  treat  as  suffi- 
cient ground  for  terminating  the  employment, 
where  there  is  no  stipulation  on  the  sabject, 
he  iias  the  right  to  provide  against  by  insisting 
that  a  stipulation  respecting  it  shall  be  a  sine 
qua  non  of  the  inception  of  the  employment  or 
of  its  continuance,  if  it  l>e  terminable  at  wilL 

[Ed.  Note. — For  other  cases,  see  Oonstitution- 
al  Law.  (?ent.  Dig.  H  830,  835,  839,  843-846; 
Dec.  ]>{g.  «=>275!!] 

2.  Constitutional  Law  €=>81— Validixt  of 
Statute — Police  Reoulatior. 

A  statutory  provision  which  is  not  a  legiti- 
mate police  regulation  cannot  be  made  such  by 
being  placed  in  the  same  act  with  a  police  reg- 
ulation, or  by  being  enacted  under  a  title  that 
declares  a  purpose  which  would  be  a  proper 
object  for  the  exercise  of  that  power. 

[Ed.  Note. — For  other  cases,  see  Oonstitntlon- 
al  Law,  Cent.  Dig.  |  148;    Dec.  Dig.  <^s>81.] 

3.  Master  and  Sbbtvant  «=»11— Statutes— 
Validitt— Teems  of  Emplotuent. 

To  punish  an  employer  or  his  agent  for 
simply  proposing  certain  terms  of  employment 
under  circumstances  devoid  of  coercion,  duress, 
or  undue  influence  has  no  reasonable  relaticm 
to  a  declared  purpose,  in  a  statute,  of  repressing 
coercion,  duress,  or  undue  influence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec  Dig.  «=>11.] 

4.  Constitutional  Law  «=»81—  Statutbs— 
Validity- Bestbiction  of  Kiohts— Police 

POWEB. 

The  several  state*  are  debarred  by  Const. 
IT.  S.  Amend.  14,  from  striking  down  personal 
liberty  or  property  rights,  or  materially  restrict- 


inf;  their  normal  exercise;  excepting  so  far  as 
nay  be  incidentally  necessary  for  the  accom- 
plishment of  some  other  and  paramount  ol>- 
ject,  and  one  that  concerns  the  public  welfare. 
The  mere  restriction  of  liberty  or  of  property 
rights  cannot,  of  Itself,  be  denominated  public 
welfare,  and  treated  as  a  legitimate  object  of 
the  police  power. 

I  Ed.  Note. — ^For  ol^er  oases,  see  Constitution- 
al Lew,  Cent.  Dig.  i  148;    Dec.  Dig.  «=>81.] 

6.  Constitutional  Law  i8=»275— Doe  Pbo- 

cess— euployment  contract. 

The  rights  of  personal  liberty  and  property 
are  infringed  without  due  process  of  law,  con- 
trary to  Const.  U.  S.  Amend.  14,  by  section 
4041,  Compiled  Laws  of  1900,  under  which,  as 
construed  and  applied  by  the  trial  court  in  the 
case  at  bar,  an  employer  or  his  agent  may  be 
criminally  punished  for  having  prescribed  as 
a  condition  upon  which  one  may  secure  employ- 
ment under,  or  remain  in  the  service  of,  such 
employer  (the  employment  being  terminable  at 
the  wiU  of  either  party),  that-the  employe  shall 
enter  into  an  agreement  not  to  become  or  re- 
main a  member  of  any  labor  organization  while 
so  employed;  the  employe  being  sobject  to  no 
incapoci^  or  disability,  but,  on  the  contrary, 
free  to  exercise  a  voluntary  dioice  between  the 
employment  offered  and  membership  in  the 
union  of  which  he  may  be  a  member.  Coppage 
V.  Kansas.  236  U.  &  1.  85  Sm.  Ct  240.  69 
L.  Ed.  441,  L.  R.  A.  1915C,  90a 

[Ed.  Note.— For  other  cases,  see  OonstitDtlon- 
al  Law,  Cent  Dig.  |{  830,  835,  839,  843-846; 
Dec.  Dig.  «=>2750 

Anieal  from  County  Conrt,  Oklaboma 
County;  Joha  W.  Hayson,  Judge. 

A.  J.  Bemls  was  convicted  Of  unlawfully 
coercing  laborers,  and  appeals.    Revvrsed. 

Shartel.  Keaton  &  Wells  and  Snyder,  Owen 
&  Lybrand,  all  of  Oklahoma  City,  for  plaln- 
tur  In  error.  S.  T.  Bledsoe  and  R.  A.  Kleia- 
BdaDlit,  both  of  Oklahoma  City,  amid 
cnrlte.  Chas.  West,  Atty.  Gen.  (R.  H.  Glsh, 
Asst  Atty.  (Jen.,  of  counsel),  for  the  State. 

ARMSTRONG,  J.  The  plalntlfl  in  error, 
A.  J.  Bemls,  was  convicted  at  the  July,  1911, 
term  of  the  county  court  of  Oklahoma  county 
on  a  Charge  of  unlawfully  coercing  laborers, 
and  his  punishment  fixed  at  a  fine  of  (200. 
To  secure  a  reversal  of  this  judgment,  he 
brings  this  appeal  in  proper  form  and  in 
due  time  as  provided  by  law.  The  informa- 
tlon  upon  which  the  prosecution  and  convio- 
tlon  Is  based  Is  as  follows: 

"Tn  the  name  and  by  the  authority  of  the  state 
of  Oklahoma,  comes  now  Sam  Hooker,  the  duly 
qualified  and  acting  county  attorney  in  and  for 
Oklahoma  county,  and  state  of  Oklahoma,  and 
on  his  official  oath  gives  the  county  court  in 
and  for  said  Oklahoma  county  and  state  of 
Oklahoma  to  know  and  be  informed  that  the 
above-named  A.  J.  Bemis,  defendant,  did  in 
Oldahoma  county,  and  in  the  state  of  Oklahoma, 
cm  the  23d  day  of  February,  in  the  year  of  oup 
Lord  A.  D.  1911,  commit  the  crime  of  willfuUy, 
maliciously,  designedly,  and  unlawfully  restrain- 
ing certain  employes  of  the  Oklahoma  Railway 
(Company,  a  corporation,  from  membership  In  a 
labor  union  in  manner  and  torm  as  follows: 
For  that  he  did  then  and  there,  as  the  general 
manager  and  agent  of  and  on  l>ebalf  of  the 
Oklahoma  Railway  '(Company,  a  corporation, 
owning,  operating,  and  controlling  a  line  oi 
street  railways  into  and  through  Oklahoma  City, 
caid  county  and  state,  cause  and  compel  cer<- 
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tain  and  Urem  ptataUB  whom  aamea  are  un- 
known to  this  aMant  to  enter  into  a  verbal 
aKreemeat  not  to  ioin  and  be  members  dt  a  labor 
organimtion  in  Oklahoma  City,  said  county 
and  atate,  known  aa  the  Amalgamated  Associa- 
tion of  Street  Railway  Employes  ot  America,  as 
a  condition  of  such  persons  continuing  in  the 
employnent  of  the  said  Oklahoma  Uailway 
Company,  a  corporation,  as  aforesaid— contrary 
to  the  form  of  the  statutes  in  such  cases  made 
and  provided  and  against  Uie  peace  and  dig- 
nity of  the  sUte." 

Upon  arraignment  the  plaintiff  in  error 
filed  a  demurrer  as  follows: 

"Comes  now  A.  J.  BMnis,  defendant  in  the 
above-entitled  acticm,  and  hereby  demurs  to 
the  Information  filed  against  him  in  said  court 
on  February  24,  1011,  upon  the  following 
grounds,  to  wit: 

"(1)  For  that  said  information  fails  to  state 
facts  sufficient  to  constitute  a  public  offense. 

"(2)  For  that  the  statute,  to  wit,  section 
4041,  Compiled  Laws  of  Oklahoma  1909,  upon 
which  said  information  is  based,  is  null  and 
void,  for  the  reason  that  the  provisions  of  the 
same  are  in  conflict  with  section  7,  art.  2,  of 
the  Constitution  of  the  state  of  Oklahoma,  pro- 
viding that  'no  person  shall  be  deprived  of  life, 
liber^  or  property  without  due  process  of  law,' 
and  said  statutory  provisions  are  also  null  and 
void  as  being  in  conflict  with  section  2  of  said 
article  2  of  the  Constitution  of  the  state  of 
Oklahoma,  providing  that  'all  persons  have  the 
inherent  right  to  life,  liberty,  the  pursuit  of 
happiness  and  the  enjoyment  of  the  gains  of 
their  own  industry.' 

"(3)  For  that  the  provisions  of  said  section 
4041  of  the  Compiled  Laws  of  Oklahoma  1900, 
upon  which  said  information  is  grounded,  are 
null  and  void,  for  the  reason  that  they  are  in 
ctnflict  with  the  following  provisions  of  article 
14  of  the  amendments  to  the  Constitution  of 
the  United  States,  to  wit :  'Nor  shall  any  state 
deprive  any  person  of  life,  liberty,  or  property, 
without  due  process  of  law;  nor  deny  to  any 
person  within  its  jurisdiction  the  equal  protec- 
tion of  the  laws.' " 

[1-5]  A  number  of  questions  were  briefed 
and  argued  when  this  case  was  assigned  for 
submission.  The  determination  of  the  ques- 
tion raising  the  validity  of  the  statute  is  the 
only  assignment  which  we  shall  undertake  to 
discuss.  The  statute  complained  of  and 
which  Is  the  basis  of  the  prosecution  will  be 
found  In  section  4041,  Compiled  Laws  of 
1909,  and  is  as  follows: 

"Any  person  or  corporation  within  the  state, 
or  agent^  or  oflicer  on  behalf  of  such  person  or 
corporation,  wlio  shall  hereafter  cause  or  com- 
pel any  person  to  enter  into  an  agreement  either 
mitten  or  verbal,  not  to  join  or  be  a  member 
of  any  labor  organization  as  a  condition  of  such 
Hrson  securing  employment  or  continuing  in 
the  emi4oyment  of  any  such  person  or  corpora- 
tion, shall  be  guilty  of  a  misdemeanor,  and  upon 
conviction  idiall  be  fined  a  sum  not  less  than 
two  hnndred  dollars  nor  more  than  one  thou- 
sand dollars,  or  imprisonment  in  the  county 
jail  not  less  than  ninety  days  nor  more  than 
tvelve  months,  or  both  such  fine  and  imprison- 
n.ent" 

The  question  here  to  I>e  considered  was  de- 
termiued  by  the  Supreme  Court  of  the  United 
States  in  Cbppage  v.  Kansas,  236  U.  B.  1, 
35  Sup.  Ct  240,  69  L.  Ed.  441,  L.  R.  A  1915C, 
9G0.  The  statute  construed  in  the  Coppage 
Caw  was  as  follows: 

"That  it  shall  be  unlawful  for  any  individual 
or  member  of  any  tirm,  or  any  agent,  officer,  or 
employ*  of  any  company  or  corporation,  to 
coerce,  rsqnire,  demand  or  influence  any  per- 


son or  persons  to  enter  int»  any  agt«ement,  ei- 
ther written  or  verbal,  not  to  join  or  become 
or  remain  a  member  of  any  latKir  organization 
or  association,  as  a  condition  of  such  person  or 
persons  securing  employment,  or  contmuing  in 
the  employment  of  such  individual,  firm,  or  cor- 
poration. 

"Any  individual  or  member  of  any  firm  or 
any  agent,  officer  or  employ^  of  any  company  or 
corporation  vi(^atin^  the  provisions  of  this  act, 
shall  be  deemed  guilty  of  a  misdemeanor,  and 
upon  conviction  thereof  shall  be  fined  in  a  sum 
not  less  than  $50.00  or  imprisoned  in  the  coun- 
ty jail  not  leas  than  thirty  days," 

A  conviction  of  Coppage  resulted  in  the 
trial  court,  and  was  affirmed  by  the  Supreme 
Court  of  Kansas,  8T  Kan.  752,  125  Pac.  8. 
An  appeal  was  prosecuted  by  Coinage  to  the 
Supreme  Court  of  the  United  States,  and  the 
cause  determined  by  that  court  as  stated 
supra.  We  quote  from«the  opinion  reversing 
the  Kansas  Supreme  Court  at  length,  on  ac- 
count of  the  fact  tliat  the  discussion  of  the 
principle  involved  in  the  statute  here  in  ques- 
tion is  elaborate,  and  the  doctrine  enunciated 
is  conclusive  upon  this  court.  The  court, 
after  stating  the  issue,  said: 

"We  have  to  deal,  therefore,  with  a  statute 
that,  as  construed  and  aj^lied,  makes  it  a  crim- 
inal offense  punishable  with  fine  or  imprison- 
ment for  an  employer  or  his  agent  to  merely 
prescribe,  as  a  condition  upon  which  one  may 
secure  certain  employment  or  remain  in  such 
employment  (the  employment  being  terminable 
at  will),  that  the  employ^  shall  enter  into  an 
agreement  not  to  become  or  remain  a  member 
of  any  labor  organization  while  so  employed; 
the  employ^  being  subject  to  no  incapacity  or 
disability,  but,  on  the  contrary,  free  to  exer- 
cise a  voluntary  choice. 

"In  Adair  v.  United  SUtes,  208  U.  S.  161, 
28  Sup.  Ct.  277,  52  L.  Ed.  436,  13  Ann.  Cas. 
764,  this  court  had  to  deal  with  a  question  not 
distinguishable  in  principle  from  the  one  now 
presented.  Congress,  in  section  10  of  an  act 
of  June  1,  1888,  entitled,  'An  act  concerning 
carriers  engaged  in  interstate  commerce  and 
their  employes'  (SO  Stat  at  L.  424,  428,  c. 
370),  had  enacted:  That  any  employer  subject 
to  the  provisions  of  tiiis  act  and  any  officer, 
agent,  or  receiver  of  such  employer  who  shall 
require  any  employ^,  or  any  person. seeking  em- 
ployment, as  a  condition  of  such  employment, 
to  enter  into  an  agreement,  either  written  or 
verba),  not  to  become  or  remain  a  member  of 
any  labor  corporation,  association,  or  organiza- 
tion, or  shall  threaten  any  employe  with  loss  of 
employment,  or  shall  unjustly  discriminate 
against  any  employe  because  of  his  membership 
in  such  a  lal>or  corporation,  association,  or  or- 
ganization *  *  *  is  hereby  declared  to  be 
gnilty  of  a  misdemeanor,  and,  upon  conviction 
thereof  *  *  •  shall  be  punished  for  each 
offense  by  a  fine  of  not  less  than  one  hundred 
dollars  and  not  more  than  one  thousand  dol- 
lars.' Adair  was  convicted  upon  an  indictment 
charging  that  he,  as  agent  of  a  common  carrier 
subject  to  the  provisi<ms  of  the  act,  unjqsUy. 
discriminated  against  a  certain  employe  by  dis- 
charging him  from  the  employ  of  the  carrier  be- 
eaase  of  his  membership  in  a  labor  organiza- 
tion. Hie  court  held  that  portion  of  the  act 
upon  which  the  conviction  rested  to  be  an  in- 
vasion of  the  personal  liberty,  as  well  as  of  the 
right  of  property,  guaranteed  by  the  fifth  amend- 
ment, which  declares  that  no  person  shall  be 
deprived  of  liberty  or  property  without  due  pro- 
cess of  law.  Speaking  by  Mr.  Justice  Harlan, 
the  court  said  (208  U.  S.  174,  28  Sup.  Ct.  280, 
52  L.  Bd.  436k  18  Ann.  Gas.  764):  Vhile,  as 
already  suggested,  the  light  of  liberty  and 
property  guaranteed  by  the  Constitution  against 
deprivation  without  doe  procew  ol  law  ^^H^jp 
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ject  to  such  reasonable  restraints  as  the  com- 
mon good  or  the  general  welfare  may  require, 
it  is  not  within  the  fanctiona  of  government— at 
least  in  the  absence  of  contract  between  the 
parties— to  compel  any  person  in  the  course  of 
his  business  and  against  his  will  to  accept  or 
retain  the  personal  services  of  another,  or  to 
compel  any  person,  against  his  will,  to  per- 
form personal  services  for  another.  The  right 
of  a  person  to  sell  his  labor  upon  such  terms  as 
he  deems  proper  is,  in  its  essence,  the  same  as 
the  right  of  tie  purchaser  of  labor  to  prescribe 
the  conditions  upon  which  he  will  accept  such 
labor  from  the  person  offering  to  sell  it.  So 
the  right  of  the  employe  to  quit  the  service 
of  the  employer,  for  whatever  reason,  is  the 
same  as  the  right  of  the  employer,  for  whatever 
reason,  to  dispense  with  the  services  of  such 
employe.  It  was  the  legal  right  of  the  defend- 
ant, Adair,  however  unwise  such  a  course  might 
have  been,  to  discharge  Ooppage  [the  employ^ 
in  that  case]  because  of  his  being  a  member  of 
a  labor  organization,  as  it  was  the  legal  right 
of  Ooppage,  if  he  saw  fit  to  do  so,  however  un- 
wise such  a  course  on  his  part  might  have  been, 
to  quit  the  service  in  which  he  was  engaged  be- 
cause the  defendant  employed  some  persons  who 
were  not  members  of  a  labor  organization.  In 
aJl  such  particulars  the  employer  and  the  em- 
ploye have  equality  of  right,  and  any  legisla- 
tion that  disturbs  that  equality  is  an  arbitrary 
interference  with  the  liberty  of  contract  which 
no  government  can  l^ally  justify  in  a  free 
land.' 

"Unless  it  is  to  be  overroled,  this  decision 
is  controlling  upon  the  present  controversy; 
for,  if  Congress  is  prevented  from  arbitrary  in- 
terference with  the  liberty  of  contract  because 
of  the  'due  process'  provision  of  the  fifth  amend- 
ment, it  is  too  clear  for  argument  that  the 
states  are  prevented  from  the  like  interference 
by  virtue  of  the  corresponding  clause  of  the 
fourteenth  amendment,  and  hence,  if  it  be  un- 
constitutional for  Congress  to  deprive  an  em- 
ployer of  liberty  or  property  for  threatening 
an  employe  with  loss  of  employment  or  discrim- 
inating against  blm  because  of  his  membership 
in  a  Ubor  organization,  it  is  unconstitutional 
for  a  state  to  similarly  punish  an  employer  for 
requiring  his  employe,  as  a  condition  of  securing 
or  retaining  onployment,  to  agree  not  to  become 
or  remain  a  member  of  such  an  organization 
while  so  employed. 

"It  is  true  that,  while  the  statute  that  was 
dealt  with  in  the  Adair  Case  contained  a  clause 
substantially  Identical  with  the  Kansas  Act 
now  under  consideration — a  clause  making  it  a 
misdemeanor  for  on  employer  to  require  an  em- 
ploye or  applicant  for  employment,  as  a  condi- 
tion of  such  employment,  to  agree  not  to  be- 
come or  remain  a  member  of  a  labor  organiza- 
tion—the conviction  was  based  upon  another 
clause,  which  related  to  discharging  an  em- 
ploye because  of  his  membership  in  such  an  or- 
ganization; and  the  decision  naturally  was  con- 
fined to  the  case  actually  presented  for  decision. 
In  the  present  case  the  Kansas  Supreme  Court 
sought  to  distinguish  the  Adair  decision  upon 
this  ground.  The  distinction,  if  any  there  be, 
has  not  previously  been  recognized  as  substan- 
tial, BO  far  as  we  have  been  able  to  find.  The 
opinion  in  the  Adair  Case,  while  carefully  re- 
rtricting  the  decision  to  the  precise  matter  in- 
volved, cited  (208  U.  S.  on  page  175,  2S  Sup. 
Ct.  277,  52  lit  Ed.  438,  13  Ann.  Caa.  764),  as 
the  first  in  order  of  a  number  of  decisions  sup- 
porting the  contusion  of  the  court,  a  case 
(People  V.  Marcus,  185  N.  Y.  257,  77  N.  E. 
107:^,  7  L..  R.  A.  [N.  S.l  282,  113  Am.  St.  Rep. 
902,  7  Ann.  Cas.  188)  m  which  the  statute  de- 
nounced as  unconstitutional  was,  in  substance, 
the  counterpart  of  the  one  with  which  we  are 
BOW  dealing.  .    ,  .     , 

"But.  irrespective  of  whether  it  has  received 
judicial  recognition,  is  there  any  real  distinc- 
tion? The  constitutional  right  of  the  employer 
to  discharge  an  employe  because  of  his  member- 


ship in  a  labor  union  being  granted,  can  the 
employer  be  compelled  to  resort  to  this  extreme 
measure?  May  he  not  offer  to  the  employe  an 
option,  such  as  was  offered  in  the  instant  case, 
to  remain  in  the  employment  if  he  will  retire 
from  the  union;  to  sever  the  former  relation- 
ship only  if  he  prefers  the  latter?  Granted  the 
equal  freedom  of  both  parties  to  the  contract 
of  employment,  h*8  not  each  party  the  right  to 
stipulate  upon  what  terms  only  he  will  consent 
to  the  inception  or  to  the  continuance,  of  that 
relationship?  And  may  he  not  insist  upon  an 
express  agKement,  instead  of  leaving  the  terms 
of  the  employment  to  be  implied?  Con  the 
Legislature,  in  effect,  require  either  party  at 
the  beginning  to  act  covertly,  concealing  essen- 
tial terms  of  the  employment— terms  to  which, 
perhaps,  the  other  would  not  willingly  consent 
—and  revealing  them  only  when  it  is  proposed  to 
insist  upon  them  as  a  ground  for  terminating 
the  relationship?  Supposing  an  employer  is  un- 
willing to  have  in  his  employ  one  holding  mem- 
bership in  a  labor  union,  and  has  reason  to  sup- 
pose that  the  man  may  prefer  membership  in 
the  union  to  the  given  employment  without  it, 
we  ask,  Can  the  Legislature  oblige  the  employer 
in  such  case  to  refrain  from  dealing  frankly  at 
the  outset?  And  is  not  the  employer  entitled  to 
insist  upon  equal  frankness  in  return?  Ap- 
proaching the  matter  from  a  somewhat  differ- 
ent standpoint,  is  the  employe's  right  to  be  free 
to  join  a  labor  union  any  more  sacred,  or  more 
securely  founded  upon  the  Constitution,  than 
his  right  to  work  for  whom  be  will,  or  to  be  idle 
if  he  will?  And  does  not  the  ordinary  contract 
of  employment  include  an  insistence  by  the  em- 
ployer that  the  employe  shall  agree,  as  a  con- 
dition of  the  employment,  that  he  will  not  be 
idle  and  will  not  work  for  whom  he  pleases,  but 
will  serve  his  present  employer,  and  him  only,  so 
long  as  the  relation  between  them  shall  contin- 
ue? Can  the  right  of  making  contracts  be  en- 
joyed at  all,  except  by  parties  coming  together 
in  an  agreement  that  requires  each  party  to 
forego,  during  the  time  and  for  the  purpose  cov- 
ered by  the  agreement,  any  inconsistent  exer- 
cise of  his  constitutional  rights?  OPhere  queries 
answer  themselves.  The  answers,  as  we  think, 
lead  to  a  single  conclusion:  Under  constitution- 
al freedom  of  contract,  whatever  either  party 
has  the  right  to  treat  as  sufficient  ground  for 
terminating  the  employmenL  where  there  is  no 
stipulation  on  the  subject,  he  has  the  right  to 
provide  against  by  insisting  that  a  stipmation 
respecting  it  shall  be  a  sine  qua  non  of  the  in- 
ception of  the  employment,  or  of  its  continu- 
ance, if  it  be  terminable  at  will.  It  follows  that 
this  case  cannot  be  distinguished  from  Adair  v. 
United  States. 

"The  decision  in  that  case  was  reached  as  the 
result  of  elaborate  argument  and  full  considera- 
tion. The  opinion  states  (208  U.  S.  171,  28 
Sup.  Ct.  279,  62  L.  Ed.  436,  13  Ann.  Cas.  '(&4): 
'This  question  is  admittedly  one  of  importance, 
and  has  l>een  examined  with  care  and  delibera- 
tion. And  the  court  has  reached  a  conclusion 
which,  in  its  judgment,  is  consistent  with  both 
the  words  and  spirit  of  the  Constitution  and  is 
sustained  as  well  by  sound  reason,'  We  are 
now  asked,  in  effect,  to  overrule  it;  and,  in 
view  of  the  importance  of  the  issue,  we  have  re- 
examined the  question  from  the  standpoint  of 
both  reason  and  authority.  As  a  result,  we  are 
constrained  to  reaffirm  the  doctrine  there  ap- 
plied. Neither  the  doctrine  nor  this  application 
of  it  is  novel.  We  will  endeavor  to  restate  some 
of  the  grounds  upon  which  it  rests.  The  princi- 
ple is  fundameutal  and  vital.  Included  in  the 
right  of  personal  liberty  and  the  right  of  private 
property,  partaking  of  the  nature  of  each,  is  the 
right  to  make  contracts  for  the  acquisition  of 
property.  Chief  amtwg  such  contracts  is  that 
of  pertonnl  employment,  by  which  labor  and 
other  services  are  exchanged  for  money  or  other 
forms  of  property.  If  this  right  be  struck  down 
or  arbitrarily  interfered  with,  there  ia  a  aub- 
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Btantial  impairment  of  liberty  in  the  long-estab- 
lished constitutional  sense.  The  right  is  as  es- 
sential to  the  laborer  as  to  the  capitalist,  to  the 
poor  as  to  the  rich;  for  the  vast  majority  of 
persons  have  no  other  honest  way  to  begin  to  ac- 
quire property;  save  by  working  for  money.  An 
interference  with  this  liberty  so  serious  as  that 
now  under  consideration,  and  so  disturbing  of 
equality  of  ri|[ht,  must  be  deemed  to  be  arbi- 
trary, unless  It  be  supportable  as  a  reasonable 
exercise  of  the  police  power.  •  •  •  But,  not- 
withstanding the  strong  general  presumption  in 
favor  of  the  validity  of  state  laws,  we  do  not 
think  the  statute  in  question,  as  construed  and 
applied  in  this  case,  can  be  sustained  as  a  legiti- 
mate exercise  of  that  power.  To  avoid  possible 
misunderstanding,  we  should  here  emphasize, 
what  has  been  said  before,  that  so  far  as  its  title 
or  enacting  clause  expresses  a  purpose  to  deal 
with  coercion,  compulsion,  duress,  or  other  un- 
due Influence,  we  have  no  present  concern  with 
it,  because  nothing  of  that  sort  is  involved  in 
this  case.  As  has  been  many  times  stated,  this 
coart_  deals  not  with  moot  cases  or  abstract 
questions,  but  with  the  concrete  case  before  it. 
California  v.  San  Pablo  &  T.  B.  Co.,  149  U.  S. 
308,  314,  13  Sup.  Ct.  876,  37  L.  Ed.  747.  748; 
Richardson  v.  McChesney,  218  U.  S.  487,  492, 
31  Sup.  Ct.  43,  54  L.  Ed.  1121, 1122 ;  Missouri, 
K.  &  T.  R.  Co.  V.  Cade,  233  U.  S,  642,  648,  84 
Sup.  Ct  678,  58  L.  Ed.  1135,  1187.  We  do 
not  mean  to  say,  therefore,  that  a  state  may 
not  ijroperly  exert  its  police  power  to  prevent 
coercion  on  the  part  of  employers  towards  em- 
ploy^, or  vice  versa.  But  in  this  case  the  Kan- 
sas court  of  last  resort  has  held  that  Coppage, 
the  plaintiff  in  error,  is  a  criminal  punishable 
with  fine  or  imprisonment  under  this  statute 
simply  and  merely  because,  while  acting  as  the 
representative  of  the  railroad  company  and  deal- 
uig  with  Hedges,  an  employ^  at  will  and  a  man 
of  full  age  and  understanding,  subject  to  no  re- 
straint or  disability,  Coppage  insisted  that 
Hedges  should  freely  choose  whether  he  would 
leave  the  employ  of  the  company  or  would  agree 
to  refrain  from  association  with  the  union  while 
so  employed.  This  construction  is,  for  all  pur- 
poses of  our  jurisdiction,  conclusive  evidence 
that  the  state  of  Kansas  intends  by  this  legis- 
lation to  punish  conduct  such  as  that  of  Cop- 
page, although  entirely  devoid  of  any  element 
of  coercion,  compulsion,  duress,  or  undue  influ- 
ence, just  OS  certainly  as  it  intends  to  punish 
coercion  and  the  like.  But,  when  a  party  ap- 
peals to  this  court  for  the  protection  of  rights 
secured  to  him  by  the  federal  Constitution,  the 
decision  is  not  to  depend  upon  the  form  of  the 
state  law,  nor  even  upon  its  declared  purpose, 
but  rather  upon  its  operation  and  effect  as  ap- 
plied and  enforced  by  the  state ;  and  upon  these 
matters  this  court  cannot,  in  the  proper  per- 
formance of  its  duty,  yield  its  judgment  to  that 
of  the  state  court.  St.  Louis  Southwestern  R. 
Co.  V.  Arkansas,  235  U.  S.  350,  362,  35  Sup. 
Ct  99,  59  L.  Ed.  265,  and  cases  cited.  Now,  it 
seems  to  us  clear  that  a  statutory  provision 
which  is  not  a  legitimate  police  regulation  can- 
not be  made  such  by  being  placed  in  the  same 
act  with  a  police  regulation,  or  by  being  enacted 
under  a  title  that  declares  a  purpose  which 
would  be  a  proper  object  for  the  exercise  of 
that  power.  'Its  true  character  cannot  be 
changed  by  its  collocation,'  as  Mr.  Justice  Grier 
said  in  the  Passenger  Cases,  7  How.  458,  12  L. 
Ed.  775.  It  is  equally  clear,  we  think,  that  to 
punish  an  employer  or  his  agent  for  simply  pro- 
posing certain  terms  of  employment,  under  cir- 
cumstances devoid  of  coercion,  duress,  or  undue 
influence,  has  no  reasonable  relation  to  a  declar- 
ed purpose  of  repressing  coercion,  duress,  and 
ondne  influence.  Nor  can  a  state,  by  designat- 
ing as  'coercion'  conduct  which  is  not  such  in 
trntb,  render  criminal  any  normal  and  essen- 
tially innocent  exercise  of  personal  liberty  or  of 
property  rights;  for  to  permit  this  would  de- 
prive the  fourteenth  amendment  of  its  effective 


force  in  this  regard.  We,  of  course,  do  not  in- 
tend to  attribute  to  the  Legislature  or  the 
courts  of  Kansas  any  improper  purpose  or  any 
want  of  candor ;  but  only  to  emphasize  the 
distinction  between  the  form  of  the  statute  and 
its  effect  as  applied  to  the  present  case. 

"Laying  aside,  therefore,  as  immaterial  for 
present  purposes,  so  much  of  the  statute  as  in- 
dicates a  purpose  to  repress  coercive  practices, 
what  possible  relation  has  the  residue  of  the 
act  to  the  public  health,  safety,  morals,  or  gen- 
eral welfare?  None  is  suggested,  and  we  are 
unable  to  conceive  of  any.  The  act,  as  the  con- 
struction given  to  it  by  the  state  court  shows, 
is  intended  to  deprive  emi^oyers  of  a  part  of  , 
their  liberty  of  contract,  to  the  corresponding 
advantage  of  the  employed  and  the  upbuilding 
of  the  labor  organisations.  But  no  attempt  Is 
made,  or  could  reasonably  be  made,  to  sustain 
the  purpose  to  strengthen  these  voluntary  or- 
ganizations, any  more  than  other  voluntary  as- 
sociations of  persons,  as  a  legitimate  object  for 
the  exercise  of  the  police  power.  They  are  not 
public  institutions,  charged  by  law  with  public 
or  governmental  duties,  such  as  would  render 
the  maintenance  of  their  membership  a  matter 
of  direct  concern  to  the  general  welfare.  If  they 
were,  a  different  question  would  be  presented. 

"As  to  the  interest  of  the  employed,  it  is  said 
by  the  Kansas  Supreme  Court  (87  Kan.  750, 125 
Pac  10)  to  be  a  matter  of  common  knowledge 
that:  'Employes,  as  a  rule,  are  not  financially 
able  to  be  as  independent  in  making-  contracts 
for  the  sale  of  their  labor  as  are  employers  in 
making  contracts  of  purchase  thereof,'  No 
doubt,  wherever  the  right  of  private  property 
exists,  there  must  and  will  be  inequalities  of  for- 
tune; and  thus  it  naturally  happens  that  par- 
ties negotiating  about  a  contract  are  not  equally 
unhampered  by  circumstances.  This  applies  to 
all  contracts,  and  not  merely  to  that  between 
employer  and  employ&  Indeed,  a  little  reflec- 
tion will  show  that,  wherever  the  right  of  pri- 
vate property  and  the  right  of  free  contract  co- 
exist, each  party,  when  contracting,  is  inevitably 
more  or  less  influenced  by  the  question  whether 
he  has  much  property,  or  little,  or  none;  for 
the  contract  is  made  to  the  very  end  that  each 
may  gain  something  that  he  needs  or  desires 
more  urgently  than  that  which  he  proposes  to 
give  in  exchange.  And,  since  it  is  self-evident 
that,  unless  all  things  are  held  in  common,  some 
persons  must  have  more  property  than  others, 
it  is  from  the  nature  of  things  imix>ssible  to  up- 
hold freedom  of  contract  and  the  right  of  pri- 
vate property  without  at  the  same  time  recog- 
nizing as  legitimate  those  inequalities  of  for- 
tune that  are  the  necessary  result  of  the  exer- 
cise of  those  rights.  But  the  fourteenth  amend- 
ment, in  declaring  that  a  state  shall  not  'deprive 
any  person  of  life,  liberty  or  proper<7  without 
due  process  of  law,'  gives  to  each  of  these  an 
equal  sanction ;  it  recognizes  'liberty'  and  'prop- 
erty' as  coexistent  human  rights,  and  debars 
the  states  from  any  unwarranted  interference 
with  either.  And  since  a  state  may  not  strike 
them  down  directly,  it  is  clear  that  it  may  not 
do  so  indirectly,  as  b^  declaring,  in  effect,  that 
the  public  good  requires  the  removal  of  those 
inequalities  that  are  but  the  normol  and  inevi- 
table result  of  their  exercise,  and  then  invoking 
the  police  power  In  order  to  remove  the  inequali- 
ties, without  other  object  in  view.  The  police 
power  is  broad,  and  not  easily  defined,  but  it 
cannot  be  given  the  wide  scope  that  is  here  as- 
serted for  it  without,  in  effect,  nullifying  the 
constitutional  guaranty. 

"We  need  not  refer  to  the  numerous  and  fa- 
miliar cases  in  which  this  court  has  held  that 
the  power  may  properly  be  exercised  for  preserv- 
ing the  public  health,  safety,  morals,  or  general 
welfare,  and  that  such  poUce  regulations  may 
reasonably  limit  the  enjoyment  of  personal  lib- 
erty, including  the  right  of  making  contracts. 
They  are  reviewed  in  Holdcn  v.  Hardy,  169  I?.  , 
S.  366,  891,  18  Sup.  Ct  8|B8,.  4^X,,.Ed.  780,  j[g 
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TflO;  Chlca«),  B.  ft  Q.  R.  Co.  v.  McGuire,  219 
U.  S.  6497566,  31  Sup.  Ct  269,  65  L.  Ed.  328, 
838:  Brie  B.  Co.  v.  WiUiama,  233  U.  S.  686, 
34  Sup.  Ot  761,  68  L.  Ed.  1155,  61  L.  R.  A. 
(N.  S.)  1007;  and  other  recent  dedaions.  An 
evident  and  controlling  distinction  la  this:  That 
in  those  cases  it  has  been  held  permissible  fon  the 
states  to  adopt  regulations  fairly  deemed  necesr 
sary  to  secure  some  object  directly  affecting  the 
public  welfare,  even  though  the  enjoyment  of 
private  lights  of  liberty  and  property  be  there- 
by incidentally  hampered ;  while  in  that  portion 
of  the  Kansas  statute  which  is  now  under  con- 
sideration— that  is  to  say,  aside  from  coercion, 
etc.^-tiiere  is  no  object  or  purpose,  expressed 
or  implied,  that  is  claimed  to  have  reference  to 
health,  safety,  morals,  or  public  welfare,  be- 
yond the  supposed  desirability  of  leveling  in- 
equalitiea  of  fortune  by  depriving  one  who  has 
property  of  some  part  of  what  is  characterized 
as  his  'financial  independence.'  In  short,  an  in- 
terference with  the  normal  exercise  of  personal 
liberty  and  property  rights  is  the  primary  ob- 
ject of  the  statute,  and  not  an  incident  to  the 
advancement  of  the  general  welfare.  But,  in 
our  opinion,  the  fourteenth  amendment  debars 
the  states  from  striking  down  personal  liberty 
or  property  rights,  or  materially  restricting  their 
normal  exercise,  excepting  so  far  as  may  be  in- 
cidentally necessary  for  the  accomplishment  of 
some  other  and  paramount  object,  and  one  that 
concerns  the  public  welfare.  The  mere  restric- 
tion of  liberty  or  of  property  rights  cannot  of 
itself  be  denominated  'public  welfare,'  and  treat- 
ed as  a  legitimate  object  of  the  police  power; 
for  such  restriction  is  the  Teiy  thing  that  is 
inhibited  by  the  amendment. 

"It  is  said  in  the  opinion  of  the  state  court 
that  membership  in  a  labor  organization  does  not 
necessarily  affect  a  man's  duty  to  his  employer, 
that  the  employer  has  no  right,  by  virtue  of  the 
relation,  'to  dominate  the  Ufe  nor  to  interfere 
with  the  liberty  of  the  employ^  in  matters  that 
do  not  lessen  or  deteriorate  the  service,'  and  that 
'the  statute  implies  that  labor  unions  are  lawful 
and  not  inimical  to  the  rights  of  employers.' 
The  same  view  is  presented  in  the  brief  of  coun- 
sel for  the  state,  where  it  is  said  that  membership 
in  a  labor  organization  is  the  'personal  and  pri- 
vate affair'  of  the  employ^.  To  this  line  of 
argument  it  is  sufficient  to  say  that  it  cannot 
be  judicially  declared  that  membership  in  such 
an  organization  has  no  relation  to  a  member's 
duty  to  his  employer ;  and  therefore,  if  freedom 
of  c<«itract  is  to  be  preserved,  the  employer 
must  be  left  at  liberty  to  decide  for  Idmsdf 
whether  such  membership  by  his  employ^  is  con- 
^tent  with  the  satisfactory  performance  of  the 
duties  of  the  employment 

"Of  course,  we  do  not  intend  to  say,  nor  to 
intimate,  anything  inconsistent  with  the  right  of 
individuals  to  join  labor  unions,  nor  do  we  ques- 
tion the  legitimacy  of  such  organizations  so  long 
as  they  conform  to  the  laws  of  the  land,  as  oth- 
ers are  required  to  do.  Conceding  the  full 
right  of  the  individual  to  join  the  union,  be  has 
no  inherent  right  to  do  this  and  still  remain  in 
the  employ  of  one  who  is  unwilling  to  employ  a 
union  man,  any  more  than  the  same  individual 
has  a  right  to  join  the  union  without  the  ccm- 
sent  of  that  organization.  Can  it  be  doubted 
that  a  labor  organization — a  voluntary  associa- 
tion of  working  men— has  the  inherent  and  con- 
stitutional right  to  deny  membership  to  any  man 
who  will  not  agree  that  during  such  membership 
he  will  not  accept  or  retain  employment  in  com- 
pany with  nonunion  men,  or  that  a  union  man 
has  the  constitutional  right  to  decline  proffered 
employment  unless  the  employer  will  agree  not 
to  employ  any  nonunion  man?  (In  all  cases  we 
refer,  of  course,  to  agreements  made  voluntarily, 
and  without  coercion  or  duress  as  between  the 
parties.  And  we  have  no  reference  to  questions 
of  monopoly,  or  interference  with  the  rights  of 
third  parties  or  the  general  public.  These  in- 
▼olve  other  considerations,  respecting  which  we 


intend  to  intimata  no  opinion.  See  Curran  t. 
Galen,  162  N.  X.  88,  46  N.  B.  297,  87  li.  B.  A, 
802,  57  Am.  St  Rep.  496 ;  Jacobs  v.  Cohen,  183 
N.  Y.  207,  213,  214,  76  N.  E.  5,  2  L.  B.  A.  [N. 
S.]  292,  111  Am.  St.  Rep.  730,  5  Ann.  Cas.  280; 
Plant  V.  Woods,  176  Mass.  492,  57  N.  B.  1011, 
61  L..  B.  A.  339,  79  Am.  St  Rep.  330 :  Berry 
V.  Donovan,  188  Mass.  353,  74  N.  E.  003,  5  L. 
fi.  A.  [N.  S.]  899,  108  Am.  St.  Bep.  499,  3 
Ann.  Cas."  738;  Brennan  v.  United  Hatters,  73 
N.  J.  Law,  729,  738,  65  Atl.  165,  169,  9  L.  B. 
A.  [N.  S.]  254,  118  Am.  St  Bep.  727,  9  Ann. 
Cas.  698,  702.)  And  can  there  be  one  rule  of 
liberty  for  the  labor  organization  and  its  mem- 
bers, and  a  different  and)  more  restrictive  rule  for 
employers?  We  think  not;  and,  since  the  re- 
lation of  employer  and  employ^  is  a  voluntary 
relation,  as  clearly  as  is  that  between  the  mem- 
bers of  a  labor  organization,  the  employer  has 
the  same  inherent  right  to  prescribe  the  terms 
upon  which  he  will  consent  to  the  relationahip, 
and  to  have  them  fairly  understood  and  express- 
ed in  advance. 

"When  a  man  is  called  upon  to  .agree  not  to 
become  or  remain  a  member  of  the  union  while 
working  for  a  particular  employer,  he  is,  in  ef- 
fect, only  asked  to  deal  openly  and  frankly  witli 
his  employer,  so  as  not  to  retain  the  employ- 
ment upon  terms  to  which  the  latter  is  not  will- 
ing to  agree.  And  the  liberty  of  making  con- 
tracts does  not  include  a  liberty  to  procure  em- 
ployment from  an  unwilling  employer,  or  with- 
out a  fair  understanding.  Nor  may  the  employ- 
er be  foreclosed  by  le^^islation  from  exercising 
the  same  freedom  of  choice  that  is  the  right  m 
the  employ^  To  ask  a  man  to  agree,  in  ad- 
vance, to  refrain  from  aflSUation  with  the  union 
while  retaining  a  certain  position  of  employ- 
ment is  not  to  ask  him  to  give  up  any  part  of 
his  constitutional  freedom.  He  is  free  to  decline 
the  employment  on  those  terms,  just  as  the  em- 
ployer may  decline  to  offer  employment  on  any 
other;  for  'it  takes  two  to  make  a  bargain.' 
Having  accepted  employment  on  those  terms, 
the  man  is  still  free  to  join  the  union  when  the 
period  of  employment  expires;  or,  if  employed 
at  will,  then  at  any  time  upon  simply  quitting 
the  emplojrment  And,  if  bound  by  his  own 
agreement  to  refrain  from  joining  during  a  stat- 
ed period  of  employment  he  is  in  no  different 
situation  from  that  which  is  necessarily  inci- 
dent to  term  contracts  in  general.  For  con- 
stitutional freedom  of  contract  does  not  mean 
that  a  party  is  to  be  as  free  after  making  a  con- 
tract as  before ;  he  is  not  free  to  break  it  with- 
out accountability.  BYeedom  of  contract,  from 
the  very  nature  of  the  thing,  can  be  enjoyed  only 
by  being  exercised  ;  and  each  particular  exercise 
of  it  involves  making  an  engagement  which,  if 
fulfilled,  prevents  for  the  time  any  inconsistent 
course  of  conduct. 

"So  much  for  the  reason  of  the  matter.  Let 
us  turn  again  to  the  adjudicated  cases. 

"The  decision  in  the  Adair  Case  is  in  accord 
with  the  almost  unbroken  current  of  authorities 
in  the  state  courts.  In  many  states  enactments 
not  distinguishable  in  principle  from  the  one 
now  in  question  have  been  iiassed,  but  except 
in  two  instances  (one,  the  decision  of  an  inferior 
comrt  in  Ohio,  since  repudiated  ^  the  other,  the 
decision  now  under  review),  we  are  unable  to 
find  that  they  have  been  judicially  enforced.  It 
is  not  too  much  to  say  that  such  laws  have  by 
common  consent  been  treated  as  unconstitution- 
al, for,  whUe  many  state  courts  of  last  resort 
have  adjudged  them  void,  we  have  found  no  de- 
cision by  such  a  court  sustaining  legislation  of 
this  character,  excepting  that  wluch  is  now  un- 
der review.  The  single  previous  instance  in 
which  any  court  has  upheld  such  a  statute  is 
Davis  V.  State  (1893)  30  Wkly.  Law  Bui.  342, 
11  Ohio  Deo.  Beprint,  894,  where  the  court  of 
common  pleas  of  Hamilton  county  sustained  an 
act  of  AprU  14,  1892  (89  Ohio  Laws,  209), 
which  declared  that  any  person  who  coerced  or 
attempted  to  coerce  employes  by  discharging  or 
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threatening  to  discharge  them  becanae  of  their 
connection  with  an;  lawful  labor  organization 
should  be  kuIIi?  oi  a  misdemeanor  and  upon 
conviction  fined  or  imprisoned.  We  are  unable 
to  find  that  this  decision  was  ever  directly  re- 
viewed; but  in  State  v.  Bateman  (1900)  10 
Ohio  S.  &  C.  P.  Dec.  68,  7  Ohio  N.  P.  487, 
its  authority  was  repudiated  upon  the  ground 
that  it  had  been,  in  effect,  overruled  by  subse- 
quent decisions  of  the  State  Supreme  Court,  and 
the  same  statute  was  held  unconstitutional. 

"The  right  that  plaintiff  in  error  is  now  seek- 
ing to  maintain  was  held  by  the  Supreme  Court 
of  Kansas,  in  an  earlier  case,  to  be  within  the 
protection  of  the  fourteenth  amendment,  and 
therefore  beyond  legislative  interference.  In 
Coffeyville  Vitrified  Brick  &  Tile  Co.  v.  Perry, 
69  Kan.  297,  7«  Pac.  848,  66  L.  R.  A.  186,  1 
Ann.  Gas.  936,  the  court  bad  under  consideration 
diapter  120  of  the  Laws  of  1897  (Gen.  Stat 
1901,  Si  2425,  2426),  which  declared  it  unlaw- 
ful for  any  person,  company,  or  corporation,  or 
agent,  officer,  etc.,  to  prevent  employ^  from 
joining  and  belonging  to  any  labor  organization, 
and  enacted  that  any  such  person,  company,  or 
corporation,  etc.,  that  coerced  or  attempted  to 
coerce  employes  by  discharging  or  threatening 
to  discharge  them  because  of  their  connection 
with  snch  labor  organization  should  be  deemed 
guilty  of  a  misdemeanor,  and  upon  conviction 
subjected  to  a  fine,  and  should  also  be  liable  to 
the  person  injured  in  punitive  damages.  It  was 
attacked  as  violative  of  tlie  fourteenth  amend- 
ment, and  also  of  the  Bill  of  Rights  of  the  state 
Constitution.  The  court  held  it  unconstitu- 
tional, saying:  'The  right  to  follow  any  lawful 
vocation  and  to  make  contracts  is  as  completely 
within  the  protection  of  the  Constitution  as  the 
ri^ht  to  hold  property  free  from  unwarranted 
seiznre,  or  the  liberty  to  go  when  and  where  one 
will.  One  of  the  ways  of  obtaining  property  is 
by  contract.  The  right,  therefore,  to  contract 
cannot  l>e  infringed  by  the  Legislature  without 
violating  the  letter  and  spirit  of  the  Constitu- 
tion. Every  citizen  is  protected  in  his  right  to 
woric  where  and  for  whom  be  will.  He  may  se- 
lect not  onl^  his  employer,  but  also  his  asso- 
ciates. He  IS  at  liberty  to  refuse  to  continue  to 
serve  one  who  has  in  his  employ  a  person,  or  an 
association  of  persons,  objectionable  to  him.  In 
this  respect  the  rights  of  the  employer  and  em- 
pIoy6  are  eqnaL  Any  act  of  the  Liegislature 
that  would  undertake  to  impose  on  an  employer 
the  obligation  of  keeping  in  his  service  one 
whom,  for  any  reason,  he  should  not  desire, 
would  be  a  denial  of  hu  constitutional  right  to 
make  and  terminate  contracts  and  to  acquire  and 
hold  property.  Equally  so  would  be  an  act  the 
provisions  uf  which,  should  be  intended  to  re- 
quire one  to  remain  in  the  service  of  one  whom 
be  should  not  desire  to  serve.  •  •  •  The 
business  conducted  by  the  defendant  was  its 
property,  and  in  the  exercise  of  his  ownership 
it  is  protected  by  the  Constitution.  It  could 
abandon  or  discontinue  its  operation  at  pleasure. 
It  had  the  right,  beyond  the  possibility  of  legis- 
lative interference,  to  make  an^  contract  with 
reference  thereto  not  in  violation  of  law.  In 
the  operation  of  its  property  it  may  employ  sudi 
persona  as  are  desirable,  and  discharge,  without 
reason,  those  who  are  undesirable.  It  is  at 
Uberty  to  contract  for  the  services  of  persons 
in  any  manner  that  is  satisfactory  to  botii.  No 
legislative  restrictions  can  be  imposed  upon  the 
lawful  ex»cise  of  thsee  ri^rhts.' 

"In  Atchison.  T.  &  S.  F.  R.  Co.  v.  Brown,  80 
Kan.  S12, 102  Pac.  459,  23  L.  R.  A.  (N.  S.)  247, 
133  Am.  St.  Rep.  213,  18  Ann.  Cas.  346,  the 
same  court  passed  upon  chapter  144  of  the  Laws 
of  1897  (Gen.  Stat.  1901,  §g  2421-2424),  which 
required  the  employer,  upon  the  request  of  a  dis- 
charged employe,  to  furnish  in  writing  the  true 
cause  or  reason  tor  such  discharge.  The  railway 
company  did  not  meet  this  requirement;  its 
'service  letter,'  as  it  was  called,  stating  only 


that  Brown  was  discharged  for  cause,'  which 
the  court  naturally  held  was  not  a  statement 
of  the  cause.  The  law  was  held  unconstitutlon- 
-al,  upon  the  ground  (80  Kan.  315,  102  Pac.  459, 
23  L.  a.  A.  [N.  S.]  247,  133  Am.  St  Hep.  213, 
18  Ann.  Cas.  346)  that  an  employer  may  dis- 
charge his  employe  for  any  reason,  or  for  no  rea- 
son, just  as  an  employe  may  quit  the  employment 
for  any  reason,  or  for  no  reason;  that  such  ac- 
tion on  the  part  of  employer  or  employe,  where 
no  obligation  is  violated,  is  an  essential  element 
of  liberty  in  action ;  and  that  one  cannot  be 
compelled  to  give  a  reason  or  cause  for  an  ac- 
tion for  which  he  may  have  no  specific  reason  or 
cause,  except,  perhaps,  a  mere  whim  or  preju- 
dice. 

"In  the  present  case  the  court  did  not  repu- 
diate or  overrule  these  previous  decisions,  but, 
on  the  contrary,  cited  them  as  establishing  the 
right  of  the  employer  to  discharge  his  employe 
at  any  time,  for  any  reason,  or  for  no  reason,  be- 
ing responsible  in  damages  for  violating  a  con- 
tract as  to  the  time  of  employment,  and  as  es- 
tablishing, conversely,  the  right  of  the  employe 
to  quit  the  employment  at  any  time,  for  any 
reason,  or  without  any  reason,  being  likewise 
responsible  in  damages  for  a  violation  of  his  con- 
tract with  the  employer.  The  court  held  the  act 
of  1903  [Laws  1903,  c.  222]  that  is  now  in 
question  to  be  distinguishable  from  the  act  of 
1897,  upon  grounds  sufficiently  indicated  and 
answered  by  what  we  have  already  said. 

"In  five  other  states  the  courts  of  last  resort 
have  had  similar  acts  under  consideration,  and 
in  each  instance  have  held  them  unconstitution- 
al. In  State  v.  Julow  (1805)  129  Mo.  163,  31 
8.  W.  781,  29  L.  R.  A.  257,  50  Am.  St.  Rep. 
443,  the  Supreme  Court  of  Missouri  dealt  with 
an  act  (Missouri  Laws  1893,  p.  187)  that  for- 
bade employers,  on  pain  of  fine  or  imprisonment, 
to  enter  into  any  agreement  with  an  employe 
requiring  him  to  withdraw  from  a  labor  union  or 
other  lawful  organization,  or  to  refrain  from 
joining  such  an  organization,  or  to  'by  any 
means  attempt  to  compel  or  coerce  any  em- 
ploye into  withdrawal  from  any  lawful  organi- 
zation or  society.'  In  Gillespie  v.  People  (1900) 
188  lU.  176,  58  N.  E.  1007,  52  L.  R.  A.  283,  80 
Am.  St  Rep.  176,  the  Supreme  Court  of  Illi- 
nois held  unconstitutional  an  act  (Ilurd's  Stat. 
1809,  p.  844)  declaring  it  criminal  for  any  in- 
dividual or  member  of  any  firm,  etc.,  to  prevent 
or  attempt  to  prevent  employes  from  forming, 
joining,  and  belonging  to  any  lawful  labor  organ- 
ization, and  that  any  such  person  'that  coerces 
or  attempts  to  coerce  employes  by  discharging  or 
threatening  to  discharge  them  because  of  their 
connection  with  such  lawful  labor  organization' 
should  be  guilty  of  a  misdemeanor.  In  State  ex 
rel.  Zlllmer  v.  Krentzberg  (1902)  114  Wis.  530, 
90  N.  W.  1098,  68  L.  R.  A.  748,  91  Am.  St 
Rep.  934jthe  court  had  under  consideration  a 
statute  (Wisconsin  Laws  1899,  c.  332)  which, 
like  the  Kansas  act  now  in  question,  prohibited 
the  employer  or  his  agent  from  coercing  the  em- 
ploye to  enter  into  an  agreement  not  to  become 
a  member  of  a  labor  organization,  as  a  condi- 
tion of  securing  employment  or  continuing  in 
the  employment,  and  also  rendered  it  unlawful 
to  discharge  an  employe  because  of  his  being  a 
member  of  any  labor  organization.  The  decision 
related  to  the  latter  prohibition,  but  this  was  de- 
nounced upon  able  and  learned  reasoning  that 
has  a  much  wider  reach.  In  People  v.  Marcus 
(1906)  185  N.  Y.  257,  77  N.  E.  1073,  7  L.  R. 
A.  (N.  S.)  282,  113  Am.  St  Rep.  902,  7  Ann. 
Cas.  118,  the  statute  dealt  with  (N.  T.  Laws 
1887,  c.  688),  as  we  have  already  said,  was,  in 
substance,  identical  with  the  Kansas  act  These 
decisions  antedated  Adair  v.  United  States.  They 
proceed  upon  broad  and  fundamental  reasoning, 
the  same,  in  substance,  that  was  adopted  by 
this  court  in  the  Adair  Case,  and  they  are  cited 
with  approval  in  the  opinion  (208  U.  S.  175,  28 
Sup.  Ct  277,  52  L.  Ed.  436,  13  Anit  Oaa.  im. 
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A  like  result  was  reached  in  State  ex  rel.  Smith 
T.  Daniels  (1912)  118  Minn.  156,  136  N.  W. 
B84,  with  respect  to  an  act  that,  like  the  Kan- 
sas statute,  forbade  an  employer  to  require  an 
employs  or  person  seeking  employment,  as  a 
condition  of  such  employment,  to  make  an  agree- 
ment that  the  employe  would  not  become  or  re- 
main a  member  of  a  labor  organization.  This 
was  held  invalid  upon  the  authority  of  the  Adair 
Case.  And  see  Goldfield  Consol.  Mines  Co.  7. 
Goldfield  Miners'  Union  (C.  C.)  15&  Fed.  600, 
613. 

"Upon  both  principle  and  authority,  therefore, 
we  are  constrained  to  bold  that  the  Kansas  act 
of  March  13,  1903  [Laws  1903,  c.  222],  as  con- 
strued and  applied  so  as  to  punish  with  fine  or 
Imprisonment  an  employer  or  his  agent  for  mere- 
ly prescribing,  as  a  condition  upon  which  one 
may  secure  employment  under  or  remain  in  the 
service  of  such  employer,  that  the  employe  shall 
enter  into  an  agreement  not  to  become  or  remain 
a  member  of  any  labor  organization  while  so  em- 
ployed, is  repugnant  to  the  'due  process'  clause 
of  the  fourteenth  amendment,  and  therefore 
void." 

The  foregoing  discussion  and  tbe  ccmcla- 
sion  therein  reached  by  the  highest  of  courts 
leaves  little  to  be  sold  by  us.  It  is  our  plain 
duty — In  fact,  we  have  no  alternative,  except 
— to  follow  the  doctrine  declared  therein.  It 
follows,  therefore,  that  the  statute  in  ques- 
tion is  repugnant  to  the  "due  process"  clause 
of  the  fourteenth  amendment  to  the  Consti- 
tution of  the  United  States,  and  Is  therefore 
void. 

The  Judgment  is  reversed,  and  the  cause 
remanded,  with  direction  to  dlsmlsa 

DOXLiE],  P.  J.,  and  FURMAN,  J.,  coocor. 


FBAZEE  et  aL  v.  STATE.    (No.  A-2856.) 

(Oriminal  Court  of  Appeals  of  Oklahoma.    Nov. 
11,  1915.) 

(Byllabua  by  the  Court.) 

1.  Gbiminai.    Law    (S=5>822  —  Seyekancb  — 
Right. 

When  two  or  more  persons  are  placed  upon 
trial  charged  jointly  with  an  affray,  and  any 
of  them  asks  a  severance  in  due  time  and  ac- 
cording to  law,  the  diversity  of  interests,  hos- 
tility between  the  parties,  and  common  fairness 
arc  sufficient  warrant  for  a  fair  and  impartiai 
trial  judge  to  award  separate  trials  to  the  bel- 
ligerents. Only  when  the  public  welfare  de- 
mands should  a  joint  trial  be  required. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  i§  1380-1383,  1385,  1386, 1388- 
1390 ;  Dec.  Dig.  «=>622.] 

2.  Witnesses  $=>319— Impbachuent  of  Co- 
DEFEN  dant— Right. 

A  codefendant  who  is  hostile  to  another 
codefcndant,  who  dues  not  call  him  as  a  wit- 
ness, has  the  sume  right  to  impeach  such  code- 
fcndant if  he  becomes  a  witness  and  gives  ad- 
verse testimony  as  he  would  any  other  witness 
testifying  in  the  case. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  is  1087-1093;   Dec.  Dig.  iS=>319.] 

Appeal  from  County  Court,  Pawnee  Coun- 
ty;  Gea  B.  Merrltt,  Judge. 

Claud  Frazee  and  William  Frazee  were 
convicted  of  an  affray,  and  appeal.    Reversed. 


Pmiett  ft  Snlggs^  of  Oklahoma  Caty,  for 
plaintiffs  In  error.  R.  McMillan,  Asst  Atty. 
Gen.,  for  the  State. 

ARMSTRONG,  J.  The  plaintiffs  in  error, 
Oland  Frazee  and  William  Frazee,  were  con- 
victed at  the  August,  1914,  term  of  the  coun- 
ty court  of  Pawnee  county  on  a  charge  of 
participating  in  an  affray  upon  tbe  streets 
of  Terlton,  in  said  county.  Tbe  punishment 
of  William  Frazee  was  fixed  at  a  fine  of  $5, 
and  costs.  Claud  Frazee  was  sentenced  to 
pay  a  fine  of  $10,  and  costs.  It  appears  that 
tbe  Frazees  and  Moores  engaged  in  a  town 
fight  upon  the  thoronghfares  of  the  town  of 
Terlton,  and  that  an  information  was  filed 
charging  the  Frazees  and  Moores  Jointly 
with  an  affray.  When  the  case  was  called 
for  trial,  the  Moores  asked  a  severance.  The 
Frazees  Joined  in  the  request  The  court  de- 
nied the  severance,  and  placed  the  parties  on 
trial  Jointly.  All  were  convicted.  The  Fra- 
zees, only,  appeal. 

[1]  The  first  assignment  of  error  argued  is 
based  upon  the  proposition  that  tbe  court 
erred  in  denying  the  severance  as  requested. 
Without  going  into  a  discussion  of  the  mer- 
its of  tbe  particular  question  in  this  case,  it 
may  be  obsen-ed  that  ordinarily  persons  who 
are  Jointly  charged  with  an  affray  abould 
be  tried  separately;  that  is,  when  two  or 
three  persons  on  a  side  are  Jointly  charged, 
and  have  a^ed  for  a  severance  in  due  time, 
the  diversity  of  interest  and  hostility  be- 
tween them  should  prompt  an  impartial 
Judge  to  exercise  tbe  judicial  discretion  vest- 
ed In  him  in  favor  of  a  separate  trial  to  op- 
posing factions.  Only  when  the  pabllc  wel- 
fare demands  should  a  Joint  trial  be  requir- 
ed In  such  cases.  The  only  material  error 
urged  in  this  case  will  disclose  more  effec- 
tively the  reason  why  this  should  be  the 
practice. 

[2]  The  only  assignment  of  error  we  find  it 
necessary  to  discuss  at  length  is  based  upon 
the  pr(^K)sltlon  that  the  court  erred  in  refus- 
ing to  permit  plaintiffs  in  error  to  show  by 
testimony  the  general  reputatlcm  of  P.  C 
Moore  for  truthfulness  or  tbe  lack  of  truth- 
fulness In  the  community  In  which  he  resid- 
ed. P.  C.  Moore  was  Jointly  charged  with 
this  offense,  and  was  on  trial  before  the  same 
Jury.  He  took  the  stand  and  testified  against 
the  Frazees.  When  tbe  Frazees  put  on  their 
testimony,  they  offered  evidence  to  impeach 
Moore  for  truthfulness  In  the  community  in 
which  be  lived.  Tbe  county  attorney  object- 
ed upon  the  ground  that  Moore,  being  a  Joint 
defendant,  could  not  be  attacked  or  Impeadi- 
ed  by  codefendants  until  he  bad  put  bis  char- 
acter in  issue  himself.  The  Moores  through 
their  counsel  also  objected,  for  the  reason 
that  they  were  codefendants,  and  for  the 
further  reason  that  they  had  not  placed  their 
reputatl<Mi  or  character  in  issue.  Tbe  court 
sustained  tbe  objection  upon  this  ground.    It 
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appeals  tbat  the  connty  attorney,  counsel 
for  the  Moores,  and  the  court  fell  Into  the 
error  of  naai^iniTig  the  law  to  be  that  a  co- 
defendant  had  no  right  to  Impeach  another 
codefendant  who  assumed  to  take  the  witness 
stand  and  testify  against  him,  aiq;>lylng  there- 
to the  doctrine  whldi  universally  protects 
persons  charged  with  crime  In  this  jurlsdlo- 
tion  from  being  forced  to  give  testlmooy 
against  themselves,  and  which  also  prohibits 
the  state  from  attacking  the  character  of 
any  defendant  until  the  same  is  placed  in 
issue  by  him.  That  question  does  not  arise 
In  this  connection.  If  a  person  charged  with 
crime  takes  the  stand  voluntarily,  and  be- 
comes a  witness  either  for  himself  or  against 
a  codefendant,  he  becomes  a  witness,  and,  In 
so  far  as  his  reputation  for  truthfulness  may 
affect  the  general  issue,  be  may  be  impeach- 
ed just  as  any  other  witness  may  be  Impeach- 
ed for  like  cause.  In  other  words,  when  a 
person  charged  with  crime  becomes  a  vol- 
untary witness,  he  is  subject  to  the  rules  aC 
law  that  govern  witnesses,  regardless  of 
whether  they  are  charged  with  the  ofCense 
on  trial  or  not.  As  Is  saiiil  by  one  of  the  law 
writers  on  evidence: 

"Where  a  coparty  is  called  against  his  co- 
party  for  the  opponent,  it  seems  clear  that  the 
coparty,  aeaiuat  whom  he  testifies,  may  im- 
peach Mm. 

And  again: 

"Where  a  codefendant  in  a  criminal  prosecu- 
tion testifies  for  himself,  the  other  codefendant 
may  impeach  him,  because  their  interests,  as  be- 
tween each  other,  are  distinct,  and  because  the 
witness  has  been  called  by  himself  and  not  by 
the  impeacher;  and  the  same  consequence  fol- 
lows for  witness  called  by  one  codefendant." 

In  State  v.  Goff,  117  N.  C.  766,  23  S.  B. 
365,  the  Supreme  Court  of  North  Carolina 
had  nnder  consideration  the  Identical  prop- 
osition here  at  issue.  Among  other  thtngs 
in  the  discussion,  is  the  following: 

"This  was  an  indictment  for  an  affray,  in 
which  the  theory  of  the  state  was  that  the  de- 
fendants John  Goff  and  the  two  Kearneys,  were 
guilty  combatants,  on  the  one  side,  and  the  de- 
fendant Gerganus,  who  was  acquitted  by  the 
jury,  was  a  willing  partidpiant,  on  the  other 
side.  After  offering  two  witnesses  on  behalf 
of  the  state,  the  solicitor,  following  the  usaal 
practice,  rested  and  gave  the  parties  the  op- 
portunity each  to  offer  testimony  criminating 
his  antagonist  or  antagoniats  in  order  to  ex- 
culpate himself.  In  such  a  contest  the  wit- 
nesses for  one  side  stand,  as  to  the  parties  on 
the  other,  in  the  relation  of  prosecuting  wit- 
nesses and  defendants,  and  hence  it  is  the  uni- 
versal practice  to  compel  them  to  submit  to 
cross-examination  with  all  of  the  rights  which 
are  incident  thereto  when  they  are  examined  in 
chief  on  behalf  of  the  state.  The  appellants 
had  introduced  their  testimony,  and  when  Ger- 
ganns  was  upon  the  stand  as  a  witness  in  his 
own  behalf  the  other  defendants  had  the  same 
right  to  impeach  him  on  cross-examination  as 
tiraogh  he  had  been  a  witness  of  the  state,  in- 
stead of  a  codefendant.  The  state,  might  have 
impeadied  him,  and  the  same  privilege  should 
have  been  allowed  to  his  codefendants.  If  the 
qnestioiia  propoimded  by  the  counsel  tended  to 


eUcit  testimony  showing  the  temper  and  bad 
blood  of  Gerganus  toward  his  codefendants,  and 
it  yras  offered,  not  alone  as  substantive  testi- 
mony against  him  as  a  defendant,  but  also  in 
order  to  impeach  him  as  a  witness,  it  was  un- 
questionably competent  to  examine  the  witness- 
es whose  names  bad  been  mentioned  in  connec- 
tion with  the  time  and  place  of  making  the  dec- 
larations, to  contradict  his  denial  that  he  made 
them." 

The  same  principle  is  discussed  In  Mc- 
Qruder  et  al.  v.  State,  71  Ga.  864,  wherein 
the  Supreme  Court  of  Georgia  had  under  con- 
sideration a  similar  question  arising  out  of 
a  burglary  charge.  In  that  case,  among 
other  things,  the  court  says: 

"Where  two  defendants  agreed  to  be  tried 
jointly,  with  the  right  in  each  to  testify  on  be- 
half 01  the  other,  as  if  tried  separately,  each 
could  be  impeached  as  a  witness  for  the  other. 
Therefore  an  indictment  for  larceny,  with  the 
plea  of  guilty  thereon  by  one  of  them,  was  ad- 
missible to  impeach  him,  as  if  he  had  been  tes- 
tifying on  a  separate  trial  of  his  codefendant, 
though  not  admissible  to  show  guilt  in  the  pres- 
ent case."  ' 

In  State  v.  Hardin  et  al.,  46  Iowa,  823,  26 
Am.  Rep.  174,  the  Iowa  Supreme  Court 
said: 

"One  of  two  indicted  persons,  testifying  on  be- 
half of  his  codefendant,  is  subject  to  impeach- 
ment like  any  other  witness." 

See,  also.  State  v.  Pfefferle,  36  Kan.  90, 12 
Fac.  406^  in  which  the  court  said: 

"A  codefendant  who  voluntarily  became  a  wit- 
ness, and  has  not  appealed,  was  asked  by  the 
stoto,  on  cross-exanunation,  if  he  had  not  re- 
cently been  tried  and  convicted  several  times 
for  the  unlawful  sale  of  intoxicating  Uquors, 
and,  over  objection,  gave  an  affirmative  answer. 
Held  to  be  no  error." 

"Where  a  defendant  in  a  criminal  case  takes 
the  witness  stand  *  *  *  in  his  own  behalf, 
he  assumes  the  character  of  a  witness,  and  is 
entitled  to  the  same  privileges,  and  subject  to 
the  same  treatment,  and  to  be  contradicted,  dis- 
credited, or  impeached,  the  same  as  any  other 
witness. 

Prom  the  foregoing  authorities,  and  upon 
sound  principle,  the  court  was  In  error  In 
his  ruling  that  plalntUfs  In  error  In  the  case 
at  bar  were  not  entitled  to  the  privilege  of 
introducing  competent  proof  tending  to  Im- 
peach Moore  for  truthfulness  in  the  com- 
munity In  whl<^  he  lived,  as  they  would  have 
been  any  other  witness  in  the  case.  Of 
course.  It  would  have  become  the  duty  of  the 
court,  when  such  condition  arose,  to  caution 
the  Jury  that  the  purpose  of  the  testimony 
was  limited  to  impeaching  Moore  in  the  In- 
terests of  the  Frazees.  This  Is  a  burden 
that  the  court  undertook  to  relieve  the  state 
from,  whl4di  Is  one  of  the  reasYuis  why  care 
shonld  be  exercised  In  denying  a  severance 
In  cases  of  this  character. 

For  the  error  indicated,  the  judgment  Is 
reversed,  and  the  cause  remanded,  with  di- 
rection to  grant  a  new  triaL 

£>OYLE},  P.  J.,  concurs.  FURMAN,  J, 
absent 
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HtJFP  ▼.  STATE.  (No.  A-2375.) 

(Ctiminal  Gonrt  of  Appeals  of  Oklahoma.    Nor. 

4.  1»16.) 

fSyOabM  it  the  Ootirt,) 

1.  CBIMHf  AI,  IiA.W  «=»763,  764  —  PBOBBOrmON 

—iNSTBUonoH— Evidence. 

Under  aectioD  6,  c.  28,  Sess.  Laws  1918, 
providing  that  "the  keeinng  in  excess  of  one  gal- 
lon of  spirituous,  or  <Hie  gallon  of  vinous,  or 
more  than  one  cask  of  malt  liquors,  or  any  im- 
itation thereof,  or  substitute  therefor  •  •  • 
shall  be  prima  facie  evidence  of  an  intenticm  to 
convey,  sell,  or  otherwise  dispose  of  snch  liq- 
uors," it  is  error  to  charge,  If  you  find  from 
the  evidence  in  this  case  beyond  a  reasonable 
doubt  that  the  defendant  had  in  his  possession 
more  than  one  gallon  of  spirituous  liquors,  then 
the  language  used  Invades  the  province  of  the 
and  in  that  event  the  state  has  introduced  that 
amount  of  evidence  which  would  be  suiScient  to 
connterbalance  the  general  presumption  of  inno- 
cence and  warrant  a  conviction,  in  the  absence 
of  other  proof  raising  a  reasonable  doubt  as  to 
the  unlawful  intent  of  the  defendant,"  because 
jury  and  deprives  the  defendant  of  the  presump- 
tion of  innoceoce  and  is  a  comment  on  the 
weight  of  the  evident. 

[Eld.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |i  1731-1748, 17K,  1768, 1770 ; 
Dec.  Dig.  «=»76§,  764.] 

2.  iNTOXioATiNa  LiQuoBS  ^==238  —  Pboseotj- 
TioN— "Pmma  Facie  Evidence" — Question 
roB  Jttby. 

The  term  "prima  facie  evidence,"  as  nsed  in 
the  statute,  is  such  evidence  as,  in  iJie  judgment 
of  the  law,  is  sufficient  to  establish  the  fact,  if 
It  be  credited  by  the  jury,  and  unless  rebutted, 
or  the  contrary  proved,  remains  sufficient  for 
that  purpose.  Whether  or  not  such  evidence  is 
sufficient  to  overcome  the  presumption  of  inno- 
cence of  a  defendant  and  to  establish  his  guilt 
beyond  a  reasonable  doubt,  when  all  the  evidence, 
including  tiie  presumptions  are  considered,  is  for 
the  determination  of  the  jury. 

[Ed.  Note. — ^Por  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  $}  824-S30;  Dec.  Dig.  <8=» 
288. 

For  other  definitions,  see  Words  and  Phrases, 
Pirst  and  Second  Series,  Prima  Fade  E>vldence.] 

Appeal  from  County  Court,  Bryan  Coun- 
ty: J.  L.  Bai^wlee,  Judge. 

B.  H.  Huff  was  convicted  of  violatiiig  the 
prohibitory  law,  and  appeals.     Reversed. 

Charles  A.  Philllpe  and  Victor  a  Phillips, 
both  of  Durant,  for  plaintiff  In  error.  R. 
McMillan,  Asst  Atty.  Gen.,  tor  the  Stat& 

DOXLE,  P.  J.  This  appeal  Is  from  a  Judg- 
ment of  conviction  on  an  Information  charg- 
ing that  B.  H.  Huff  "did  unlawfully  have  In 
his  possession  certain  ^Irltuous  liquors,  to 
-wit,  eight  pints  of  whl^y  and  one  quart  of 
alcohol,  with  the  unlawful  and  willful  in- 
tent to  barter,  give  away,  and  otheirwiBe  fur- 
nish the  same,  contrary  to,"  eta  The  judg- 
ment was  rendered  tn  accordance  with  the 
verdict  of  the  Jury  on  the  23d  day  of  Octo- 
ber, 1914,  and  the  defendant  was  sentenced 
to  be  confined  in  the  county  Jail  for  30  days 
and  to  pay  a  fine  of  $50. 

The  evidence  shows  that  the  defendant 
lived  with  his  family  at  Caddo;   that  P.  A. 


Terry,  a  deputy  sheriff,  and  Bafb  B^,  city 
raarriial  of  Caddo,  in  executing  a  search 
warrant,  found  seven  pii^  of  whisky  and 
one  t^t  of  alc<rii<d  at  the  defendant's  home. 

Fw  the  defense  Mrs.  B.  H.  Huff  testified 
that  her  mother  lived  with  her  and  was  sick, 
and  that  Oscar  Smith  brought  the  liquor 
there,  and  her  husband  bought  it  from  him, 
because  his  mother-in-law  needed  it  in  her 
sickness. 

It  also  appears  from  the  record  that  the 
defendant  was  prosecuted  in  the  federal 
court  for  having  possession  of  said  liquors. 

[1]  The  questions  presented  arise  upon  the 
sufficiency  of  the  evidence  to  sustain  the  con- 
viction and  upon  an  exception  taken  to  an 
instruction  in  the  charge  of  the  court  as  fol- 
lows: 

"Xon  are  further  instructed  that  the  law  pro- 
vides that  the  keeping  in  excess  of  one  gallon  of 
spirituous  liquors  shall  be  prima  facie  evidence 
of  an  intention  to  convey,  sell,  or  otherwise  dis- 
pose of  such  liquors.  Provided  that  such  law 
shall  not  be  construed  in  any  way  to  legalize 
the  keeping  of  such  liquors  for  unlawful  pur- 
poses, it  matters  not  what  the  quantity  might  be, 
you  are  therefore  Instructed  that,  if  yon  find 
from  the  evidence  in  this  case  beyond  a  reason- 
able doubt  that  the  defendant  had  in  his  posses- 
sion more  than  one  gallon  of  spirituous  liquors, 
then  and  in  that  event  the  state  has  introduced 
that  amount  of  evidence  which  would  be  suffi- 
cient to  counterbalance  the  general  presumption 
of  innocence  and  warrant  a  conviction,  in  tlie 
absence  of  other  proof  raising  a  reasonable  doubt 
as  to  the  unlawful  intent  of  the  defendant  as 
defined  in  these  instructions." 

Counsel  contend  that  the  Instruction  ex- 
cepted to  Invades  the  province  of  the  jury 
and  deprives  the  defendant  of  the  presump- 
tion of  Innocence,  and  is  a  ooniment  on  the 
weight  of  the  evld^ice. 

The  Attorney  General  very  i)roperly  con- 
cedes that  the  exception  to  the  InBtmctlou 
was  well  takei.  The  Instruction  attempts 
to  give  effect  to  that  part  of  section  6,  c.  26, 
Sess.  Laws  1913,  which  in  part  provides: 

"The  keeping  in  excess  of  one  gallon  of  spir- 
ituous, or  one  gallon  of  vinous,  or  more  than  one 
cask  of  malt  liquors,  or  any  imitation  thereof,  or 
substitute  therefor  *  •  *  shall  be  prima  fa- 
cie evidence  of  an  Intention  to  convey,  sell,  or 
otherwise  dispose  of  such  liquors:  Provided, 
further,  that  this  section  shall  not  be  construed 
in  any  way  to  legalise  the  keeping  of  such  liq- 
uors for  unlawful  purposes." 

[2]  The  term  "prima  facie  evidence^"  as 
used  In  the  statute,  is  such  evidence  as,  in 
the  judgment  of  the  law,  is  sufficient  to  es- 
tablish the  unlawful  intent,  and  If  It  be  cred- 
ited by  the  jury,  It  is  sufficient  for  that  pur- 
pose, unless  rebutted  or  the  contrary  proved. 
Caffee  v.  State,  11  Okl.  Or.  485,  148  Pac.  680. 

Evidence  of  such  possession  la  sufficient 
to  establish  the  unlawful  intent,  unless  re- 
butted or  the  contrary  proved;  yet  It  does 
not  make  It  obligatory  upon  the  Jury  to  cmi- 
vict  after  the  presentation  of  such  proof, 
but  such  evidence  is  competent  and  sufficient 
to  justify  a  jury  in  finding  the  defendant 
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guilty,  prorUed  tt  does,  in  effect,  satisfy 
them  of  bis  gaUt  btvond  a  reasonable  doubt. 

In  Wilson  T.  Stete,  U  OkL  Or.  610,  148 
Fac.  823,  it  Is  said: 

"Prima  fade  evidence,  in  the  absenoe  of  eri- 
dence  to  the  contrary,  is  sufficient  to  establish 
and  prove  any  fact  beyond  a  reasonable  doubt, 
only  when  it  satisfies  the  jury  beyond  a  reason- 
able donbt,  and  not  otherwise." 

And  see  Sellers  r.  State,  11  Okl.  Cr.  588, 
149  Paa  1071. 

We  think  the  language  used  Invades  the 
province  of  the  Jury  and  the  following 
words: 

"Then  and  in  that  event  the  state  has  intro- 
duced that  amount  of  evidence  which  would  be 
BufBcient  to  counterbalance  the  general  presump- 
tion of  innocence  and  warrant  a  conviction  in  the 
absence  of  other  proof,  raising  a  reasonable 
doubt  as  to  the  unlawful  intent  of  the  defend- 
ant" 

—and  was,  In  effect.  Instructing  the  Jury 
that  the  burden  of  proof  was  on  the  defend- 
ant to  show  his  innocence. 

It  follows  the  Judgment  should  be,  and 
the  same  Is  hereby,  reversed,  and  a  new 
trial  awarded. 

PUBMAN  and  ARMSTRONG,  JJ.,  concur. 


CAIN  ▼.  STEWART  et  ux.     (No.  2751.) 

(Supreme   Court  of  Utah.     Oct.  6,  1915.) 

L  Pleadino  <8=»129—Repi.t— Necessity. 

Under  Comp.  Laws  1907,  $  2996,  a  plea 
or  answer,  not  traversed  by  reply,  stands  ad- 
mitted. 

[BM.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  §S  27(K-276;   Dec.  Dig.  <8=a>129.] 

2.  JxjDOMENT  «=»25S  —  Findings  of  Faot  — 

SUHUUIJfNOT. 

Bindings  of  fact  and  conclusions  of  law, 
tbongh  very  general,  will  support  a  judgment 
where  they  follow  the  allegations  of  the  com- 
plaint: but  a  judgment  for  an  amount  in  ex- 
cess of  the  amount  prayed  for  in  the  complaint 
and  any  possible  award  of  interest  cannot  be 
sustained  on  such  finding. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  a  443,  444 ;  Dec.  Dig.  «=>253.] 

3.  JtrnoMERT  €=>253— PuADiNos  to  Sustain. 

In  an  action  to  recover  the  amount  due  on 
a  land  contract,  where  payments  averred  in  the 
answer  were  admitted  by  a  failure  to  deny,  the 
judgment  cannot  exceed  the  principal  of  the 
debt  sued  for  and  interest,  less  the  payments. 

[B3d.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  (J  443,  444;    Dec.  Dig.  <S=b2SS.] 

4.  Payment   ®=>42— Application. 

Where  more  is  paid  at  any  one  time  than 
accrued  interest  due  on  a  land  contract,  the 
surplus  should  be  credited  on  the  principal,  so  as 
to  reduce  the  Interest-bearing  principal. 

[Ed.  Note. — For  other  cases,  see  Payment, 
Cent  Dig.  }  121 ;   Dec.  Dig.  «=>42.] 

Appeal  from  District  Court,  Salt  Lake 
County;  P.  C.  Loofbourow,  Judge. 

Action  by  Addison  Cain  against  S.  R.  Stew- 
art and  wife;  From  the  judgment,  defend- 
ants appeaL  Reversed-  and  remanded,  with 
directions. 


H.  G.  Palmer,  of  Salt  Lake  City,  for  ap- 
pellants. C.  S.  Patterson,  of  Salt  Lake  City, 
for  respondent. 

FUICJK,  J.  On  December  27,  1918,  the 
plaintiff  commenced  this  action  to  recover  an 
amount  alleged  to  be  due  him  from  the  de- 
fendants ui>on  a  certain  contract  The  plain- 
tiff In  substance  alleged  that  in  July,  1905, 
he  sold  to  the  defendant  S.  R.  Stewart  a  cer- 
tain parcel  of  land  in  Salt  Lake  City  for  the 
agreed  price  of  $3,000;  that  $12.50  of  that 
sum  was  paid  In  cash,  and  the  further  sum  of 
$137.50  was  to  be  paid  October  1,  1906;  that 
the  unpaid  portion  was  to  be  paid  in  month- 
ly Installments  of  $30  each.  Including  Interest 
at  the  rate  of  8  per  cent,  commencing  virlth 
the  month  of  November,  1905;  that  the  de- 
fendant "failed,  neglected,  and  refused  to 
make  the  payments  as  stipulated  in  his  said 
agreement,  or  to  make  any  payment  thereon, 
since  the  month  of  August,  1913;  and  that 
there  is  now  due  and  owing  thereon  from  said 
defendant  to  the  said  plaintiff  the  sum  of 
$2,737.04,  no  part  of  which  has  been  paid." 
The  plaintiff  prayed  Judgment  for  said  sum, 
and  for  an  attorney's  fee  of  $250,  although 
be  did  not  allege  that  be  was  entitled  to  an 
athM'ney'B  fee,  nor  what  would  be  a  reason- 
able fee,  except  as  stated  in  the  prayer.  He 
also  asked  that  the  contract  be  foreclosed, 
and  that  the  land  in  question  be  sold,  and  the 
proceeds  of  sale  applied  in  payment  of  the 
amount  prayed  for.  The  other  defendant 
was  made  a  party  as  the  wife  of  the  princi- 
pal defendant,  in  order  to  foreclose  her  in- 
choate Interest  in  the  land  in  question.  The 
defendants  answered  the  complaint,  and 
pleaded  partial  payment  In  the  following 
words: 

"That  the  defendant  S.  R.  Stewart  in  various 
sums  and  at  divers  times  paid  to  the  plaintiff 
the  amount  of  $2,336.50  since  the  4th  day  of 
December,  1905,  upon  the  contract,"  etc 

[1]  Defendants  also  pleaded  a  counter- 
claim, but  for  the  reasons  hereinafter  ap- 
pearing the  counterclaim  is  immaterial. 
While  the  plaintiff  replied  to  the  counter- 
claim, he  failed  to  deny  the  payments  as 
alleged  in  the  answer,  and  hence,  under  our 
statute  (Comp.  Laws  1907,  §  2996),  the  plea 
of  payment  stands  admitted. 

The  court  made  findings  of  fact  and  conclu- 
sions of  law,  and  entered  Judgment  In  favor 
of  the  plaintiff,  and  the  defendants  appeal. 
The  appeal  Is  upon  the  judgment  roll,  with- 
out a  bill  of  exceptions. 

[2]  It  is  Insisted  that  the  judgment  Is  con- 
trary to  the  findings  of  fact  and  conclusions 
of  law  in  various  respects.  The  findings  of 
fact  are  very  general,  and  in  most  respects 
follow  the  allegations  of  the  complaint,  which 
are  likewise  general,  the  material  portions 
of  which  we  have  before  set  forth.  All  that 
the  court  finds  with  regard  to  the  amnn"*- 
dne  is  stated  in  the  following  terms: 
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"That  there  1b  due  and  owing  from  said  de- 
fendant to  the  said  plaintiff,  after  deducting  all 
payments  paid,  the  sum  of  $3,027.06." 

This  defendants'  counsel  contends,  under 
the  circumstances,  Is  a  mere  conclusion,  and 
not  a  finding  of  any  fact  or  facts.  If  the 
finding  were  sustained  by  the  allegations  of 
the  complaint,  although  It  Is  general  and  In 
the  nature  of  a  conclusion,  yet,  in  the  ab- 
sence of  the  evidence,  we  would  nevertheless 
not  be  inclined  to  reverse  the  Judgment  for 
that  reason  alone.  The  dliBculty  that  con- 
fronts us,  however,  is  how  to  harmonize  the 
findings  with  the  allegations  contained  in  the 
complaint.  While  It  is  true  that  we  have 
no  means  of  determining  what  evidence  was 
produced  at  the  trial,  yet  we  must  assume 
that  the  trial  court  limited  the  evidence  to 
the  allegations  contained  in  the  complaint 
The  plaintiff  In  his  complaint  alleged  {the 
amount  due  him  on  December  27,  1913,  to  be 
?2,737.04.  He  prayed  judgment  for  that  sum, 
"together  with  interest  thereon  at  the  rate  of 
8  per  cent,  per  annum  from  this  date."  The 
court  entered  judgment  on  the  24th  day  of 
June,  1914,  or  six  months  less  three  days 
after  the  complaint  was  filed  and  the  action 
commenced.  If,  therefore,  we  calculate  In- 
terest on  the  principal  sum  of  ^,737.04,  the 
amount  prayed  for,  from  December  27,  1913, 
to  June  24,  1914,  the  date  of  judgment,  and 
allow  full  six  months'  interest  at  the  rate 
of  8  per  cent.,  the  Interest  would  amount 
to  only  $109.48.  If  this  be  added  to  the 
principal  sum  prayed  for,  both  principal  and 
Interest  on  the  date  the  Judgment  was  en- 
tered would  amount  to  the  sum  of  $2,846.52, 
or  $108.54  less  than  the  amount  for  which 
judgment  was  entered.  Neither  the  allega- 
tions of  the  complaint  nor  the  relief  prayed 
for,  therefore,  sustain  the  judgment. 

[J,  4]  But  there  Is  still  another  view  which 
yet  more  strongly  militates  against  the  judg- 
ment. In  the  complaint  It  is  alleged  that  the 
contract  price  for  the  land  In  question  on 
July  1,  1905,  was  $3,000;  that  $12.50  was 
paid  cash,  and  $137.50  was  to  be  paid  October 
1,  1905.  In  the  face  of  the  allegation  that 
no  payments  were  made  "since  the  month 
of  August,  1913,"  we  must  assume  that  pay- 
ments were  made  prior  to  that  time.  This 
conclusion  also  follows  from  the  fact  that 
only  $2,737.04  Is  alleged  to  be  due  on  De- 
cember 27,  1913,  which  Is  less  than  the 
amount  would  be  by  deducting  the  payments 
before  referred  to.  We  may  assume,  there- 
fore, that  the  .W37.50  was  paid  at  the  time 
it  fell  due.  That  payment  reduced  the  prin- 
cipal sum  to  $2,S50.  If  we  calculate  In- 
terest at  8  per  cent,  from  the  Ist  day  of 
November,  1905,  the  date  when,  according  to 
the  allegations  of  the  complaint,  the  deferred 
payments  commenced  to  draw  Interest,  up 
to  the  24th  day  of  June,  1918,  the  date  of  the 
Judgment,  the  Interest  on  said  $2,850  amount- 


ed to  $1,976.  Mow,  w«  have  aem  that  the 
plaintiff  admitted  that  the  defendants,  since 
the  4th  day  of  December,  1905,  bad  paid  the 
sum  of  $2,336.50.  -  Prima  fade,  therefore, 
that  amount  exceeded  the  accrued  Interest  to 
the  extent  of  $360.  The  latter  amount  stiould 
therefore  be  deducted  from  the  principal  sum 
of  $2,850,  which  would  leave  a  balance  of 
$2,490,  or  $537.06  less  than  the  amount  of  the 
Judgment,  which  was  for  $3,027.06w  In  this 
view,  therefore,  the  judgment  Is  also  exces- 
sive. 

It  Is,  however,  suggested  by  plalntlfPs  coun- 
sel that  the  Interest  was  payable  monthly, 
and  was  included  In  the  $30  monthly  pay- 
ments. While  that  may  be  true,  It  is  also 
true  that  plaintiff  admitted  in  his  pleading 
that  the  defendants  had  "at  divers  times" 
since  the  4th  day  of  December,  1905,  paid  the 
sum  of  $2,336.50.  When  the  payments,  there- 
fore, are  properly  applied,  it  may  well  be 
that  the  Interest  should  be  reduced  to  the 
amount,  or  less  than  the  amount,  we  have 
calculated  It  to  be,  whUe,  upon  the  other 
hand,  it  might  also  be  that  it  should  not  be 
reduced  to  that  amount.  It  seems  clear  to  us, 
however,  that  the  Interest,  imder  the  plead- 
ings, should  In  no  event  amount  to  the  sum 
of  $537.06  In  excess  of  the  amount  we  have 
calculated  it  as  before  Indicated.  In  view 
of  this,  we  cannot  do  what  plalntUTs  counsel 
has  suggested,  namely,  calculate  the  inter- 
est and  declare  the  amount  due.  We  have 
not  sufficient  data  to  do  that  While  accord- 
ing to  the  pleadings  It  is  clear  that  the  Judg- 
ment Is  excessive,  yet  it  may  well  be  that  it 
Is  not  excessive  to  the  extent  of  $537.06. 
Besides,  It  Is  the  duty  of  the  trial  court  to 
determine  the  amount  that  is  due  under  the 
evidence,  when  applied  to  the  allegations  of 
the  pleadings.  Under  the  pleadings,  the  par- 
ties, or  either  of  them,  may  show  just  when 
any  particular  payment  was  made,  and  under 
the  familiar  rule  of  the  application  of  pay- 
ments, if  more  was  paid  at  any  one  time  than 
the  accrued  Interest,  the  surplus  should  have 
been  credited  on  the  principal,  and  In  that 
way  the  Interest-bearing  principal  would 
have  been  reduced.  We  have  no  data  from 
which  we  can  make  a  correct  computation, 
and  for  that  reason  we  cannot  enter  a  prop- 
er Judgment  It  is  not  necesskry,  however, 
to  direct  a  new  trIaL 

The  case  Is  therefore  remanded  to  the  dis- 
trict court  of  Salt  Lake  county,  with  direc- 
tions to  obtain  the  proper  data  from  the 
evidence  and  to  calculate  the  interest  in  the 
light  of  the  allegations  of  the  complaint  and 
In  accordance  with  the  rule  of  partial  pay- 
ments, and,  after  having  ascertained  the 
amount  due,  to  make  findings  of  fact  and 
conclusions  of  law  and  enter  Judgment  ac- 
cordingly.    Appellant  to  recover  costs. 

STBATTP,  a  J.,  and  McCABTT,  J.,  concnr. 
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LAUB  y.  SAN  PEDKO,  L.  A  &  S.  Ii.  B.  CO. 

(No.  2729.) 

(Supreme  Court  of  Utah.     Oct.  6,  1916.) 

Masteb  and  Servant  <8=>217  —  Assumption 

OF  Risk— Appabent  Dangek. 

Plaintiff  was  employed  as  a  fireman  by  the 
defendant.  He  was  required  to  check  in  on  re- 
turn from  each  trip.  Incoming  engines  were 
stopped  over  a  cinder  pit  between  the  rails  to 
remove  cinders.  Beside  the  track  was  an  ash 
pit  which  was  never  lighted.  On  the  night 
of  his  injury  plaintiff's  engine  stopped  beVoud 
the  pit;  another  engine  being  over  the  cinder 
fdt.  Plaintiff  started  to  the  roundhouse  to  check 
m,  and  fell  into  the  ash  pit.  He  had  always 
known  of  the  location  of  the  ash  pit  and  that  it 
was  never  lighted,  and  he  admitted  that  he  knew 
he  might  fall  into  the  pit  by  going  the  way  he 
did.  Held,  that  he  could  not  recover,  since  he 
assumed  that  hazard  of  his  employment,  re^rd- 
less  of  whether  the  danger  was  ordinarily  inci- 
dent to  it.1 

[Kd.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §}  574-600 ;  Dec.  Dig.  «=> 
217.] 

Appeal  from  District  Court,  Salt  Lake 
County;   Geo.  6.  Armstrong,  Judge. 

Action  by  Frank  Laub  against  the  San  Pe- 
dro, Los  Angeles  &  Salt  Lake  Railroad  Com- 
pany, a  corporation.  From  a  Judgment  for 
plaintiff,  defendant  appeals.  Reversed,  with 
directions  to  grant  new  trial. 

Dana  X.  Smith,  of  Salt  Lake  City,  for  ap- 
pellant. Thos.  MltAell,  of  Salt  Lake  City, 
for  respondent 

McCARTX,  X  This  is  an  action  to  recover 
for  personal  injuries  alleged  to  have  been 
sustained  by  plaintiff  through  defendant's 
negligence  in  falling  to  guard  and  light  an 
ashr  pit  maintained  by  it  in  its  yards  at  Mil- 
ford,  Utah.  The  case  was  tried  to  a  jury, 
and  a  verdict  was  returned  ia  favor  of  plain- 
tiff. From  the  Judgment  entered  on  the  ver- 
dict, defendant  appeals. 

The  record  discloses  about  the  following 
facts:  The  injuries  complained  of  were  re- 
ceived by  plaintiff  on  September  7,  1912,  at 
about  10:30  p.  m.  The  plaintiff,  at  the  time 
of  the  accident,  was,  and  for  about  2%  years 
prior  thereto  had  been,  la  the  employ  of  de- 
fendant as  a  locomotive  fireman.  On  the 
day  he  was  htirt  plaintiff  was,  and  for  18 
months  had  been,  operating  between  Mil- 
ford  and  Newhouse.  Defendant  maintained 
among  its  many  tracks  at  Mllford  two  tracks, 
one  ot  which  was  known  as  the  outgoing, 
and  the  other  as  the  Incoming  tra<*.  It  was 
the  custom  for  firemen  when  going  to  th^r 
work  to  go  to  the  roundhouse  and  "register 
out,"  and  then  get  onto  the  oiglnes  that 
wei«  placed  on  the  outgoing  track  by  the 
hostler.    On  returning  from  a  trip  the  en- 


'FanUmer  t.  Mammoth  Min.  Co.,  23  Utah,  437, 
<S  Pso.  7W :  Cook  v.  Smelting  Co.,  34  Utah.  190,  87 
Pac  a;  Quibell  v.  TI.  P.  By.  Co.,  7  Utah,  122,  26 
Pac  134 ;  Fritz  v.  Electric  Light  Co.,  18  Utah,  493, 
M  Pac.  90 ;  HcCharlea  v.  Mining  Co.,  10  Utah,  470, 
37  Pac.  733 ;  Chrlstlenson  v.  R.  O.  W.  Ry.  Co.,  27 
Ctali,  132,  74  Pac.  876,  101  Am.  St.  Rep.  «4(. 


glnes  would  be  brought  into  the  yards  on  the 
incoming  track  under  which  there  was  a  cin- 
der pit  about  40  feet  in  length.  Some  of  the 
engines  consumed  coal  and  others  oil  for 
fuel.  The  engines  that  burned  coal  were,  on 
returning  from  a  trii>,  stopped  over  the  cinder 
pit,  and  the  cinders  which  they  had  accumu- 
lated were  dropped  into  the  t^t.  Alongside 
of,  and  In  close  proximity  to,  the  Incoming 
track  was  another  excavation  about  200  feet 
In  length,  called  the  ash  pit  This  pit  start- 
ing from  the  level  of  the  ground,  ran  on  an 
Incline  until  it  reached  a  d^th  of  4  or  5  feet. 
These  pits  were  not  guarded,  and  at  night 
were  not  lighted.  The  incoming  tracks  ex- 
tended south  of  these  pits  about  300  feet 
Except  when  the  track  was  obstructed  by  one 
or  more  engines  standing  over  the  cinder  pit 
or  immediately  south  of  it  it  was  customary 
for  engines  returning  to  the  yard  to  pass 
over  the  pit  and  stop  south  of  It  where  tbe 
engine  cxew  would  leave  the  engine,  go  to 
tbe  roundhouse,  and  register  in.  On  the 
evening  plaintiff  was  hurt  tbe  engine  on 
which  he  was  fireman  was  backed  into  the 
yards  on  the  incoming  tra<^  and  was  stop- 
ped north  of  the  cinder  pit  Another  engine 
at  that  time  was  standing  on  the  track  at 
the  north  end  of  and  partly  over  the  pit 
The  engineer  directed  plaintiff  to  go  to  the 
roundhouse  and  tell  the  hostler  to  come  and 
get  the  engine,  whi<*  was  an  oil  burner. 
Plaintiff  got  off  the  engine,  walked  south 
along  the  east  side  of  the  track  until  he 
came  to  the  Higlne  standing  on  the  north 
end  of  the  cinder  pit  (tbe  headlight  of  this 
engine  had  been  In  the  meantime  extinguish- 
ed) ,  and  then  turned  west  In  the  direction  of 
tbe  roundhouse  and  stepped  into  tbe  ash  pit 
and  was  injured.  The  ground  for  8  or  10 
feet  east  of  the  pit  and  contiguous  to  the 
track,  and  extending  along  and  south  of  the 
cinder  pit  was  level  and  unobstructed.  Ac- 
cording to  plaintiff's  testimony,  he  had  no 
difficulty  In  walking  along  that  side  of  the 
track  and  by  the  cinder  pit  and  if  he  had 
continued  along  that  side  of  the  track  until 
be  passed  the  ash  pit  he  would  not  have  step- 
ped or  fallen  into  it  He  testified  that  dur- 
ing the  18  months  he  worked  as  fireman  at 
Mllford  the  ash  pit  was  maintained  In  the 
same  condition  as  It  was  on  the  night  of  tbe 
accident,  and  he  knew  that  it  was  neither 
guarded  nor  lighted  at  night;  that  when  he 
got  off  the  engine  on  the  occasion  in  question 
tbe  pit  was  not  lighted;  that  when  he  left 
the  engine  be  started  for  the  roundhouse  to 
"roister  In"  and  to  tell  the  hostler  to  come 
and  get  the  engine. 

"Q.  When  your  engine  came  to  a  stop,  yon 
knew  that  you  were  alongside  of  this  ash  pit  and 
close  to  the  cinder  pit,  didn't  you?  A.  Yes,  sir. 
Q.  Yon  saw  them  there,  and  you  saw  they  were 
not  lighted?  A.  Yes,  sir.  Q.  And  you  had  nev- 
er seen  them  lighted  during  the  18  months  you 
were  there?  A.  No.  Q.  Aid  you  saw  that  they 
were  there  and  were  unlighted  on  this  occasion 
before  you  got  off  your  engine?    A.  Yes." 
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He  also  testified  tliat  It  was  the  practice 
whoi  engines  were  broiight  In  to  stop  them 
near  ttve  roundhouse  south  of  the  ash  pit; 
that  during  the  18  months  he  was  employed 
at  Mllford  he  had  never  known  until  the 
night  he  was  Injured  of  an  engine  being  stop- 
ped north  of  the  ash  pit ;  that  If  the  engine 
had  been  stopped  south  of  the  ash'  pit  he 
could  have  reached  the  ronndhonse  by  going 
"straight  across";  that  it  was  his  duty  to 
register  in  a  book  that  was  provided  In  the 
engineers'  room  In  th6  roundhouse  when  go- 
ing out,  and  on  the  completion  of  every  trip 
to  go  to  the  roundhouse  and  again  register. 

[1]  Appellant  contends  that  respondent  as- 
sumed the  risks  and  hazards  of  the  employ- 
ment arising  from  the  unguarded  and  un- 
Ughted  condition  of  the  ash  pit,  and  that  the 
motion  for  nonsuit  made  at  the  conclusion 
of  the  evidence  la  chief  should  have  been 
granted.  The  motion  having  been  denied,  it 
Is  further  contended  that  the  court  should 
have  granted  appellant's  request  for  a  di- 
rected verdict  We  think  the  contention  is 
sound.  The  rule  is  well  established  that, 
when  a  servant  enters  upon  or,  without  com- 
plaint, continues  In  a  service  with  full  knowl- 
edge and  appreciation  of  dangers  and  ha.7r 
ards  of  the  employment,  and  to  which  he, 
In  the  course  of  hia  employment.  Is  exposed, 
he  assumes  the  risk,  and  that,  too,  regardless 
of  whether  the  dangers  are  ordinarily  inci- 
dent to  and  such  as  ordinarily  arise  out  of 
the  employmoit,  or  are  abnormal  and  unusu- 
al. The  general  rule  is  well  Illustrated  in  11 
M.  A.  li.  896,  In  the  following  language: 

"The  risks  which  the  servant  is  held  to  as- 
sume on  acceptance  of  employment  from  the  mas- 
ter are  those  ordinary  and  usual,  open  and  ob- 
vious risks  which  are  connected  with  the  employ- 
ment undertaken,  in  the  manner  and  form  in 
which  it  is  being  conducted  by  the  master. 
*  *  *  The  servant  also  assnmes  and  must 
bear  the  burden  of  perils  subsequently  arising, 
and  which  become  known  to  him,  and  this  is  so 
whether  such  perils  arise  from  defects  and  dan- 
gers ordinarily  obvious  or  not."  3  Labatt,  Mast. 
&  Serv.  (2d  Kd.)  8  1186a:  1  Shearman  &  Red- 
aad  Neg.  (5th  Ed.)  185 ;  Faulkner  v.  Mammoth 
Min.  Co.,  23  Utah,  437,  66  Pac.  799. 

In  this  case  the  plaintiff  was,  and  for  18 
months  next  preceding  the  night  of  the  ac- 
cident had  been,  familiar  with  the  location 
of  the  ash  pit  with  reference  to  the  "incom- 
ing" track  and  knew  that  the  pit  was  un- 
guarded, and  at  night  unllghted;  and  he  ad- 
mitted that  he  appreciated  the  danger  of 
walking  along  and  by  the  pit  in  the  dark. 
On  this  point  he  testified  in  part  as  folloMrs: 

"Q.  You  stated  that  when  you  came  into  that 
yard  you  saw  the  ash  pit  and  knew  that  it  was 
uuliehted?  A.  Yes.  Q.  All  right.  Then  you 
did  have  reason  to  believe  that  if  you  went 
through  that  dark  yard  yon  might  fall  into  the 
pit?    A.  Oh,  yes." 

We  think  it  would  be  difficult  to  conceive 
of  a  plainer  case  of  assumed  risks. 

In  the  case  of  Cook  v.  Smelting  Co.,  34 
Utah,  190,  97  Pac.  28,  the  facts  were  some- 
what similar  to  the  facts  In  this  case,  and 


the    court,    speaking    through    Mr.    Jxistlce 
Straup,  says: 

"The  fact  that  the  hghts  were  out  and  the 
premises  not  sufficiently  Ugbted  was  well  known 
to  plaintiff.  He  had  full  knowledge  of  the  ab- 
normal condition  of  the  premises.  The  farther 
question  is:  Did  he  know  and  appreciate  the 
danger  to  which  he  was  exposed  in  consequence 
of  such  conditions?  To  say  that  he  did  not  is  to 
say  that  he  did  not  appreciate  the  ordinary  con- 
sequences of  running  along  the  track  in  the 
dark  knowing  the  condition  of  the  premises,  as 
testified  to  by  him." 

Quibell  V.  U.  P.  Ry.  Co.,  7  Utah,  122,  25 
Pac.  734,  Is  another  case  in  which  it  was 
(^Imed,  and  there  was  evidence  to  show, 
that  the  premises  were  Insufficiently  lighted. 
The  court,  in  the  course  of  the  opinion,  ob- 
serves that: 

"The  plaintiir,  when  he  had  the  same  or  equal 
means  of  knowledge  with  the  defendant  of  sucb 
absence  of  proper  light,  and  did  not  protest 
against  the  negligence  now  complained  of,  but 
continued  in  the  employ  of  the  company  and 
worked  without  sufficient  light,  with  Imowledge, 
or  with  the  means  of  knowledge,  easily  within 
his  reach,  which  he  could  obtain  by  the  reason- 
able exercise  of  his  senses  and  sight,  of  the  dan- 
ger, he  ought  not  to  recover." 

In  the  case  of  FrltE  v.  Electric  Uight  Go^ 
IS  Utah,  493,  56  Pac.  90,  the  court  said: 

"For  two  weeks  after  this  lever  and  the  ma- 
chine to  which-  it  was  attached  were  left  near 
the  dynamo,  the  decedent,  fully  realizing  the  in- 
creased dangers  and  risks,  if  any,  caused  thereby, 
continued  to  work  there  as  usual  without  com- 
plaint or  objection.  By  thus  continuing  in  the 
employment  he  assumed  the  increased  risks,  if 
any,  tiiat  were  created  by  the  position  of  ttiis 
lever.  Southern  Pac  Ca  v.  Seley,  152  U.  S. 
145  [14  Sup.  Ct.  530,  38  L.  Ed.  391],  and  cases 
cited ;  McCharles  v.  Mining  Co.,  1()  Utah,  470 
[37  Pac.  733]  ;  American  Dredging  Ca  v.  Walls 
[84  Fed.  428],  28  C.  a  A.  441." 

We  also  Invite  attention  to  the  case  of 
Christlenson  ▼.  R.  G.  W.  Ry.  Co.,  27  Utah, 
132,  74  Paa  87«,  101  Am.  St.  Rep.  945 ;  and 
McDonnell  v.  IlL  Cent  Ry.  Co.,  105  Iowa, 
459,  75  N.  W.  336. 

The  case  is  reversed,  with  directions  to  the 
lower  court  to  grant  a  new  trial ;  appellant 
to  recover  costs. 

STRAUP,  C.  J.,  and  FRICK,  J.,  concur. 


CEANEY  V.  GAULD  CO.  et  aL 
(Supreme  Court  of  Idaho.     Oct  9,  1915.) 

1.  EVIDKNCE    «=»158— TBIAi    «=9l05— RxcKP- 

TiON  OF  BviDENCB— Objkctiors— Best  and 

Secondabt  Evidence. 

Where  an  injunction  is  sought  to  prevent 
the  sheriff  from  selling  at  sheriffSj  sale 
land  standing  in  the  name  of  the  debtor  to 
satisfy  a  judgment  obtained  against  him  for  mer- 
chandise sold  and  delivered  to  him,  and  the  wife 
of  the  debtor  claims  the  land  as  her  separate 
property,  the  trial  court  ought  not  to  receive 
secondary  evidence  to  establish  the  wife's  claim, 
unless  it  is  made  to  appear  that  the  best  evidence 
cannot  be  had  of  the  fact  that  the  money  paid 
for  such  land  was  money  that  belonged  to  her. 
Her  oral  testimony  ought  not  to  be  received 
where  the  drafts,  checks,  or  bank  books  can  be 
produced  on  the  trial,  they  being  the  best  evi- 
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denM  that  soch  moiMj  belonged  to  her.  How-, 
ever,  proper  objecdons  should  be  made  to  the 
introduction  ot  secondary  evidence. 

[Ed.  Note.— For  other  caaes,  see  Evidence, 
Cent  Dig.  Si  472,  473,  474%-504.  506-526; 
Dec.  Dig.  «=6>158;  Trial,  Cent  Dig.  U  260- 
266 ;   Dec.  Dig.  «=»106.] 

2.  Execution  «=>172  —  Balb  —  IrrjimoTiOH 
— Sepabatk  Pbopebty  of  With — Pboot. 

In  cases  of  this  Und  the  plaintiff  should 
be  required  to  produce  proof,  clear,  convincing, 
and  satisfactory,  that  the  land  involved  is  her 
separate  property. 

(Ed.  Note.— For  other  cases,  see  Execution, 
Cent.  Dig.  U  619-538;  Dec.  Dig.  <8=3l72.] 

3.  Husband  and  Wm  «=9l29— Bstoffsl— 
Pboctibeuent  of  Credit. 

Where  the  husband  procures  credit  upon  a 
financial  statement  of  his  assets  and  liabilities, 
and  lists  the  real  estate  of  his  wife,  which 
stands  in  bis  name,  as  property  belonging  to 
him,  the  wife  is  estopped  to  assert  and  claim  her 
title  to  such  property  as  against  the  creditor 
of  her  husband,  which  credit  was  obtained  by 
reason  of  the  fact  that  she  permitted  the  title 
to  the  land  to  remain  in  her  husband. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
"Wife,  Ctent  Dig.  fS  283,  468^70;  Dec.  Dig. 
CS912&;  Estoppel,  Cent.  Dig.  H  191,  197.] 

4.  Husband  and  Wira  «=»129— Estoppkl  — 
Pbocubement  or  Cbbdit. 

If  the  true  owner  of  land  permits  the  title 
thereof  to  remain  in  her  husband,  and  he  pro- 
cures credit  because  of  his  apparent  ownership 
thereof,  under  such  facts  the  law  is  well  settled 
that,  where  Mie  of  two  innocent  parties  must 
suffer  through  the  fraud  of  a  third,  the  loss 
should  fall  upon  the  one  who  by  his  own  act 
created  the  circumstances  whidi  permitted  the 
fraud  to  be  perpetrated. 

[Ed.  Note. — ^Por  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  fS  283.  468-470;  Dec.  Dig. 
43=>129;   Estoppel,  Cent  Dig.  §§  191,  197.] 

6.  Husband  and   Wife  «=>254— Community 

PBOPKBTY— PUBCHAS*    OF    REALTY— BOBBOW- 

kd'Monst. 

Aa  a  rule  real  estate  purchased  with  mon- 
ey borrowed  by  the  wife  during  the  existence  of 
the  community  is  community  property,  and  the 
wife  in  such  a  transaction  occupies  no  different 
position  from  what  the  husband  would,  had  he 
borrowed  the  money  and  purchased  the  real  es- 
tate. 

[Ed.  Note.— For  other  cases,  see  Husband 
and  Wife,  Cent  Dig.  {§  897-899;  Dec.  Dig. 
«=>254.] 

6.  Sepabate  Pbopebty  of  Wife. 

Under  Uie  provisions  of  section  2876,  Rev. 
Codes,  all  propeii?  of  the  wife  owned  by  her 
before  marriage,  and  that  acquired  afterwards 
by  gift,  bequest,  or  descent  or  that  she  shall 
acquire  with  the  proceeds  of  her  separate  prop- 
erty, shall  remain  her  sole  and  separate  prop- 
erty. 

7.  COMllUNnT    PaOPEKTT    —    WHAT    CONBTI- 

TUTK8. 

Section  2680,  Rev.  Codes,  provides  that 
all  other  property  acquired  after  marriage  by 
either  husband  or  wife,  including  the  rents  and 
profits  the  separate  property  of  the  husband 
and  wife,  is  communi^  property,  unless  by  the 
instrument  by  which  any  such  property  is  ac- 
quired by  the  wife  it  is  provided  that  the  rents 
and  profits  thereof  be  applied  to  her  sole  and 
separate  nse. 

8.  Husband  and  Wife  <S=3262— Community 
Pbopebty— Pbesumption. 

All  property  acquired  by  either  spouse 
during  coverture  is  presumed  to  be  community 


property,  and  the  burden  of  proof  rests  upon 
the  party  who  asserts  it  is  separate  property  to 
show  such  fact  by  a  preponderance  of  evidence. 
[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  tf  913,  914;  Dec  Dig.  <S=» 
262.] 

Appeal  from  District  Court,  Canyon  Coun- 
ty;   Ed.  li.  Bryan,  Judge. 

Action  by  Edna  A.  Chaney  against  the 
Gauld  Company,  a  corporation,  and  others. 
From  a  judgment  for  plaintiff,  defendants 
appeal.     Reversed. 

li,  M.  Lyon,  of  Payette,  for  appellants. 
Bowen  &  Riebeliog,  of  Fayette,  for  respond- 
ent 

SULLIVAN,  C.  J.  This  action  was  brought 
to  perpetually  restrain  the  sheriff  of  Canyon 
county  from  selling  at  sheriff's  sale  the  N. 
%  of  the  S.  W.  %  of  the  N.  W.  V*  of  section 
26,  township  9  N.,  of  range  6  W.  Boise  me- 
ridian. Canyon  county,  to  satisfy  a  judgment 
against  her  husband.  Upon  a  trial  of  the 
case  the  court  made  its  finding  of  facts  and 
ccmcluslons  of  law,  and  entered  judgment  In 
favor  of  the  plaintiff,  pen>etttally  restraining 
the  defendant,  as  sheriff,  from  selling  said 
land.    The  appeal  is  from  the  judgment. 

The  main  contention  is  that  the  evidence  is 
insufficient  to  support  the  findings  and  judg- 
ment It  is  contended  by  appellant  that  the 
conveyance  of  said  land  by  the  husband,  Ed- 
ward Allen  Chaney,  to  his  wife,  Edna  A. 
Chaney,  the  plaintiff,  made  and  executed  the 
day  after  the  suit  was  brought  against  her 
husband  by  his  creditors,  was  made  to  hin- 
der, delay,  and  defraud  the  creditors,  and 
that  under  the  facts  of  the  case  the  plain- 
tiff is  estopped  to  claim  and  assert  title  to 
said  land  against  the  appellant  creditor.  It 
appears  from  the  evidence  that  the  hus- 
band of  the  plaintiff  was  engaged  in  the 
plumbing  business  at  Payette,  Idaho^  and 
kept  a  store  there,  where  he  had  bathtubs 
and  other  plumbing  supplies  of  various  kinds 
for  sale.  He  had  purchased  plumbing  sup- 
plies from  the  defendant  company,  and  be-° 
came  indebted  to  it  in  the  sum  of  about 
$1,200,  and  was  unable  or  refused  to  pay  for 
the  same,  and  a  suit  was  brought  against 
him  by  the  appellant  corporation,  and  judg- 
ment obtained  for  about  $1,100. 

When  said  action  was  commenced,  an  at- 
tachment was  Issued  and  levied  upon  the 
land  involved  In  this  suit,  and  after  judg- 
ment was  obtained  the  sheriff  was  proceed- 
ing to  sell  the  same  to  satisfy  the  judgment, 
when  this  action  was  brought  by  the  wife  of 
said  judgment  debtor  to  restrain  the  sale  of 
said  land,  on  the  ground  that  said  land  was 
her  separate  property ;  she  Imvlng  made  the 
first  payment  of  $2,000  therefor  with  money 
borrowed  from  her  father.  The  record  shows 
that  the  deed  to  said  land  was  taken  in  the 
name  of  her  husband,  bat  was  not  recorded, 
bat  kept  in  his  possession  until  the  day  after 
the  suit  was  brought  against  him  by  the  de- 
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fendant  company  to  recover  from  him  the 
amount  due  It  for  plumbing  supplies  sold  and 
delivered  to  him,  when  he  conveyed  the  land 
to  her. 

The  plaintiff  testified  on  the  trial  of  the 
Instant  case  that  it  was  her  Intention  to 
have  the  title  to  said  land  conveyed  to  her- 
self, but  that  the  person  who  drew  the  deed 
Inserted  therein  the  name  of  her  husband; 
that  some  days  after  such  conveyance  was  re- 
ceived she  examined  the  deed,  and  found 
that  the  land  was  conveyed  to  her  husband, 
and  thereupon  she  had  a  conversation  with 
her  husband  in  regard  to  the  matter,  and 
she  testified  as  follows : 

"I  asked  Mr.  Cbaney  to  just  hold  it  in  trust, 
and,  at  any  time  that  I  should  demand  it,  to 
turn  it  over  to  me  and  have  this  deed  placed  in 
the  feminine,  E.  A.  Cbaney.  •  •  •  Koticing 
the  error,  I  asked  him  to  hold  it  in  trust  for 
me,  to  be  turned  over  to  me  at  any  time  I 
should  wish  it." 

It  appears  that  Mrs.  Cbaney's  initials  are 
the  same  as  her  husband's,  and  when  she 
found  that  it  was  made  out,  as  she  testified, 
"In  the  masculine,"  she  wanted  it  changed 
to  the  "feminine."    She  further  testified: 

"The  day  I  demanded  the  deed  to  be  put  in 
my  name  was  the  day  he  told  me  he  was  sued. 
I  demanded  my  rights  to  be  protected  then.  I 
knew  absolutely  nothing  of  the  difficulties  until 
that  day." 

She  testified  that  she  borrowed  the  $2,000 
of  her  father  which  she  paid  on  the  land  in 
question,  and  also  borrowed  another  |1,000 
of  him,  which  she  loaned  to  her  husband. 
The  evidence  shows  that  her  father  sent  her 
the  money  in  two  drafts,  one  for  $2,000  and 
one  for  $1,000;  that  she  deposited  them  in  a 
bank  at  Payette,  and  the  money  was  check- 
ed out  from  there. 

[1, 2]  It  was  objected  on  the  trial  that 
plaintUTs  oral  testimony  in  regard  to  this 
money  was  not  the  best  evidence;  that  she 
ought  to  have  produced  the  letters  from  her 
father,  the  checks  or  drafts,  and  the  books 
of  the  bank,  as  the  best  evidence.  Counsel's 
contention  in  this  respect  is  no  doubt  cor- 
rect. In  transactions  of  this  kind  between 
the  husband  and  wife,  where  the  wife  is  at- 
tempting to  protect  property  which  she 
claims  as  her  separate  property  from  the 
debts  of  heir  husband,  which  has  been  stand- 
ing in  his  name,  the  evidence  ought  to  be 
clear  and  convincing,  and  the  best  evidence 
that  can  be  produced  ought  to  be  presented 
on  the  trial.  It  is  stated  in  17  Cyc.  485,  that 
"all  evidence  that  shows  upon  its  face  that 
better  remains  behind  is  secondary."  Put- 
nam V.  Goodall,  31  N.  H.  419.  See  Menden- 
hall  V.  Elwert,  36  Or.  375,  52  Pac.  22,  59  Pac. 
805,  and  cases  there  cited.  As  against  a 
pre-existing  creditor,  a  wife  who  takes  a 
conveyance  from  her  husband  must  show 
adequate  consideration  by  clearer  and  fuller 
proof  than  is  required  In  transactions  be- 
tween strangers.  20  Cyc.  604.  If  it  were 
made  to  ai)pear  that  the  drafts  and  bank 
books  could  not  be  produced,  or  had  been 


destroyed,  then  and  only  then  should  the 
court  have  admitted  secondary  evidence  of 
the  financial  transaction  claimed  to  have 
taken  place  between  the  plaintUF  and  her 
father.  However,  we  do  not  rest  the  deci- 
sion on  this  point 

As  above  stated,  the  husband  bad  a  plumb- 
ing business,  where  he  was  baying  from 
wholesalers  and  selling  plumbing  goods.  The 
agent  of  R.  G.  Dun  &  Co.  procured  a  state- 
ment from  the  said  husband,  which  was  signed 
by  him,  in  regard  to  his  financial  condition, 
and  furnished  an  abstract  of  such  statement 
to  the  defendant  company,  and  it  appears 
from  the  evidence  that  the  credit  was  ex- 
tended to  the  husband  on  the  strength  of  said 
financial  statement.  In  other  words,  the 
statement  furnished  to  Dun  &  Co.  was  used 
as  a  basis  for  credit  The  agent  who  procur- 
ed said  statement  from  Chaney  testified: 

"When  I  called  upon  Mr.  Chaney,  I  informed 
him  I  was  representing  R.  G.  Dun  &  Co.,  and 
would  like  to  nave  a  statement  of  his  assets  and 
liabilities  for  the  use  of  my  company.  In  reply 
to  my  questions  relative  to  bis  assets  and  lia- 
bilities, he  Bsid  in  substance  that  he  had  stock 
on  hand,  $500 ;  accounts  receivable,  $600 ;  cash 
on  band  and  in  bank,  $900;  fixtures,  machin- 
ery, and  tools,  $100 ;  20  acres  of  fruit  land  two 
miles  northeast  of  Payette,  $8,000 ;  that  he  was 
owing  on  the  land  $3,000,  and  for  merchandise 
not  due  $500.  He  further  claimed  to  have  fire 
insurance  of  $500.  and  that  he  was  paying  a 
monthly  rental  of  $20." 

The  evidence  also  shows  that  the  defend- 
ant company  was  a  subscriber  to  R.  G.  Dun 

6  Co.,  and  that  in  the  matter  of  extending 
credit  to  Chaney  it  was  governed  by  said 
financial  statement  made  by  Chaney.  Now, 
if  we  concede  (which  we  do  not)  that  the 
evidence  was  sufficient  in  this  case  to  war- 
rant the  trial  court  in  holding  that  said 'land 
was  the  separate  property  of  Mrs.  Chaney, 
the  next  question  presented  is  whether  she 
is  estopped  to  claim  and  assert  title  to  said 
land  as  against  the  claim  of  the  appellant 

[J,  4]  It  is  a  well-established  principle  that 
where  the  true  owner  of  property,  for  bow- 
ever  short  a  time,  allows  another  to  apiiear 
as  the  owner,  or  having  full  control  of,  or 
disposition  over,  the  property,  and  innocent 
third  parties  are  thus  led  into  dealing  with 
the  apparent  owner,  they  will  be  protected, 
and  such  rights  do  not  depend  upon  the 
actual  title  or  right  or  authority  of  the 
party  with  whom  they  have  directly  dealt 
but  are  derived  tram  the  conduct  of  the  real 
owner  which  precludes  blm  from  dispatlng 
against  them  the  existence  of  the  title  or 
right  or  power  which  be  caused  or  allowed 
to  appear  to  be  vested  in  the  party  using 
such  property  to  obtain  credit  See  Bigelow 
on  Estoppel  (6th  Ed.)  607.  In  the  ease  of 
McNeU  V.  Tenth  National  Bank,  46  N.  Y.  325, 

7  Am.  Bep.  S41,  the  court  said: 

"Their  rights  in  such  cases  do  not  depend  upon 
the  actual  title  or  authority  of  the  party  with 
whom  they  deal  directlj',  but  are  derived  from 
the  act  of  the  real  owner,  which  precludes  him 
from  disputing,  as  against  them,  the  existence 
of  the  title  or  power  which,  tiirough^^e^^^fnrc 
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or  mistakm  conSdence,  he  caused  or  allowed  to 
appear  to  be  vested  in  the  party  making  the 
.coDTeyance." 

Afl  bearing  on  fhls  subject,  see  Blrst  Na- 
tional Bank  T.  Klssare,  S2  Okl.  546,  98  Pac. 
433,  182  Am.  St  Rep.  644 ;  7  Modem  Amer^ 
lean  Law,  p.  488. 

The  record  showB  that  Chaney  and  his 
wife  never  lived  on  the  frolt  ranch;  hoice 
the  question  ot  the  alienation  of  property 
on  which  the  husband  and  wife  lived  does 
not  arise  in  this  case.  It  Is  dear  from  the 
evidence  that  Chaney  would  not  have  ob- 
tained the  credit  from  the  defendant  com- 
pany, had  he  not  represented  that  he  was  the 
owner  of  said  land.  To  be  sure,  the  deed 
conveying  It  to  him  was  not  placed  on  record, 
but  was  In  his  possession,  and,  had  Dun's 
agent  oamlned  the  records  of  Canyon  coun- 
ty, to  ascertain  whether  Chaney  was  the 
owner  of  said  land,  and  found  this  deed  not 
on  record,  and  had  advised  Chaney  of  that 
fact,  he  no  doubt  would  have  produced  the 
deed  then  in  his  possession  and  exhibited  It 
to  the  agent. 

The  plaintiff,  through  negligence  or  oaie- 
lessness,  allowed  the  legal  title  of  this  land 
to  remain  In  the  name  of  her  husband, 
which  enabled  him  to  procure  credit  because 
of  his  apparent  ownership  thereof,  and  the 
law  is  well  settled  that,  where  one  of  two 
innocent  parties  must  suffer  through  the 
fraud  of  the  third  perscm,  the  loss  should 
fall  upon  the  one  who,  by  his  own  act,  creat- 
ed the  drcnmstances  which  permitted  the 
fraud  to  be  perpetrated.  From  all  of  the 
evidence  In  this  caae,  and  the  rules  of  law 
applicable  thereto,  we  are  satisfied  that  It 
would  be  a  fraud  upon  the  defendant  corpo- 
ration to  permit  Mrs.  Chaney  to  assert  title 
to  said  laud,  and  that  under  the  law  she  Is 
estopped  from  so  doing. 

[f]  However,  If  we  concede  that  the  de- 
fendant is  not  estopped  ttotn  asserting  title 
to  said  land  by  reason  of  the  facts  above 
stated,  there  is  another  reason  why  she  can- 
not recover  in  this  case.  It  la  conceded  she 
borrowed  the  money  to  make  the  first  pay- 
ment on  this  land  from  her  father,  and  as 
we  understand  the  record  she  executed  a 
mortgage  on  the  land  to  secure  the  imyment 
of  said  money.  It  was  borrowed  money,  and 
she  or  some  one  else  must  repay  it.  It  has 
been  held  by  this  court  that  as  a  rule  prop- 
erty purchased  with  money  borrowed  by  ei- 
ther spouse  during  the  existence  of  the  com- 
munity is  community  property.  N.  W.  &  Pa- 
cific Hypotheek  Bank  v.  Rauch,  7  Idaho,  152, 
61  Pac.  516.  Had  the  husband  borrowed 
this  money  to  make  the  first  payment  on 
said  land,  the  land  would  become  communi- 
ty property,  and  the  wife  occupies  no  bet- 
ter position  than  the  husband  in  that  regard. 

[•-t]  Under  the  provisions  of  section  2676, 
Kev.  Codes,  all  property  of  the  wife  owned 
by  her  before  marriage,  and  that  acquired 
afterward  by  gift,  bequest,  or  descent,  or 
tliat  which  she  shall  acquire  with  the  pro- 


ceeds of  *her  separate  property,  shall  remain 
her  feole  and  separate  property.  Section 
2680,  Bev.  Codes,  provides  that  all  other 
property  acquired  after  marriage  by  dther 
husband  or  wife,  including  the  rents  and 
profits  of  the  separate  property  of  the  hus- 
band and  wife,  Is  community  property,  lui- 
less  by  the  Instrument  by  which  any  such 
property  is  acquired  by  the  wife  It  is  provid- 
ed that  the  rents  and  profits  thereof  be  ap- 
plied to  her  sole  and  separate  use.  In  Hum- 
bird  Lumber  Co.  v.  Doran,  24  Idaho,  507,  136 
Pac.  66,  this  court  held  that  all  property  ac- 
quired by  either  apaaae  during  coverture  Is 
presumed  to  be  community  property,  and 
the  burden  of  proof  rests  upon  the  party  who 
asserts  that  it  is  separate  property  to  show 
such  fact  by  a  prepondera^ce  of  the  evidence. 
The  plaintiff  has  failed  to  show  in  this  case 
by  any  evidence  whatever  that  said  real  es- 
tate Is  her  separate  property,  but,  on  the 
contrary,  has  shown  that  it  was  not  her  sep- 
arate prc^erty,  since  she  borrowed  the  money 
with  which  to  make  the  first  payment,  and 
did  not  pay  for  It  with  money  belonging  to 
her  that  she  had  acquired  under  the  provi- 
sions of  section  2676,  Rev.  Codes.  Since 
the  community  was  liable  for  the  money  bor- 
rowed to  make  said  first  payment,  and  also 
for  the  payment  of  the  balance  due  on  the 
land,  said  land  was  community  property,  and 
subject  to  the  payment  of  the  Judgment  of 
the  defendant 

The  Judgment  is  therefore  reversed,  and 
the  cause  remanded  for  further  proceedings 
in  accordance  with  the  views  expressed  in 
this  opinion.    Costs  awarded  to  appellants. 

BUDGB,  J.,  concurs. 

MORGAN,  J.  (concurring).  I  concur  in 
the  conclusion  reached  in  the  foregoing  opin- 
ion, and  base  my  action  in  so  doing  solely 
upon  the  ground  that  the  land  sought  to  be 
sold  to  satisfy  appellant's  Judgment  has  not 
been  shown  to  be  the  separate  property  of 
the  respondent  Edna  A.  Chaney.  In  fairness 
to  the  learned  trial  Judge  it  may  be  stated 
that  this  point  was  not  raised  in  his  court; 
neither  was  It  urged  upoa  appeal.  The  only 
contentions  of  appellant  here  are:  (1)  That 
the  best  evidence  was  not  produced  to  prove 
that  Mrs.  Chaney  received  the  money  from 
her  father  with  which  the  land  was  pur- 
chased; and  (2)  that  she  Is  estopped  from 
claiming  the  property  as  her  own.  While  It 
Is  the  rule  that  the  best  evidence  of  which  a 
case  Is  susceptible  should  be  produced,  and, 
if  documentary  evidence  exists,  oral  testi- 
mony to  prove  the  facts  therein  disclosed 
should  not  be  received,  It  does  not  follow 
that  the  court  committed  error  in  receiving 
the  testimony  of  Mrs.  Chaney  that  she  re- 
ceived the  money  from  her  father  with  which 
the  land  was  purchased.  The  record  of  her 
testimony  upon  this  point  is  as  follows: 

"Q.  How  much  money  did  you  pay  down  nt 
the  time  this  land  was  purcbasedf  lA.  l^^iPPOtT^ 
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Q.  EVam  vhom  did  yon  procnra  thia  IZ.OOO?  A. 
From  my  father.  Q.  Had  your  haaband  any  in- 
terest whatever  in  this  $2,000  yon  paid  for  the 
purchase  of  this  land?    A.  None  whaterer." 

It  will  be  observed  that  no  oblection  was 
made  to  any  of  the  foregoing  questions,  and 
certainly  it  \b  not  the  duty  of  a  trial  court 
to  stop  the  examination  of  a  witness  and 
malce  an  objection  for  a  litigant,  nor  can  it 
well  be  imagined  how  the  court  could  know 
that  better  evidence  existed.  In  the  absence 
of  an  oblecUon,  the  testimony  of  Mrs.  Cha- 
ney  was  competent. 

Mrs.  Ghianey'a  husband  testified  as  fol- 
lows: 

"Q.  Do  yon  know  where  die  got  tb*  money 
to  put  into  that  property,  $2,000?  A.  I  do. 
Q.  State  where  she  procured  this  money.  (De- 
fendant objects,  aa  not  the  beet  evidence  and 
incompetent.  Overruled.)  A.  She  got  it  from 
her  father.  Q.  Where  did  her  father  live  at 
the  time,  if  you  know?  A.  He  lived  in  Harlan, 
Iowa.  Q.  Is  her  father  living  now?  A.  He  is. 
Q.  How  was  that  money  procured,  if  you  know? 
A.  You  mean  how  she  got  it?  Q.  Tea ;  wheth- 
er by  a  letter  to  her  father,  and  what  response 
her  father  made,  and  what  inciosurea  were  made. 
A.  We  first  spoke  of  it  we  were  home  on  a  visit 
there,  and  her  and  her  mother  talked  it  over, 
and  figured  to  let  her  have  the  money  to  invest 
in  land ;  that  was  the  way  it  came  up,  and  aft- 
er we  got  home  they  sent  it  to  her.  Q.  Do  you 
know  of  your  own  Icnowledge  of  the  transfer  of 
the  identical  money  that  your  wife  got  from  her 
father  to  the  payment  of  this  Rans  deed?  A. 
It  came  in  two  drafts.  Q.  State  what  you  know 
in  reference  to  the  transfer  of  tliia  identical 
money  in  payment  of  this  land.  A.  It  came  in 
the  form  of  two  drafts,  one  for  |2,000  and  the 
other  for  $1,000.  and  it  was  deposited  in  the 
Payette  National  Bank  and  checked  out  from 
there." 

Mrs.  Chaney's  father  made  a  deposition, 
which  was  read  Into  the  record,  and  in  which 
be  testified  as  follows: 

"Q.  State  if  yon  furnished  the  said  Edna  A. 
Chaney,  plaintiff  herein,  with  any  money  in  the 
month  of  March  or  April,  1811,  and,  if  so,  how 
much  money  you  did  furnish  her,  and  for  what 
purpose?  A.  I  furnished  said —  (Defendant 
objects,  for  the  reason  that  it  is  not  the  best 
evidence  and  incompetent.  Overruled.)  A.  I 
furnished  said  Edna  A.  Chaney,  plaintiff  herein, 
with  the  sum  of  $3,000  in  March  or  April,  1911, 
for  the  purpose  of  buying  laud  in  Payette,  Ida- 
ho. Q,  State  if  the  money  so  furnished  said 
Edna  A.  Chaney,  plaintiff  herein,  was  a  loan 
from  you  to  her,  or  if  said  money  was  by  way 
of  an  advancement  to  her,  as  one  of  your  chil- 
dren. (Defendant  objects,  as  incompetent,  ir- 
relevant, and  immaterial.  Overruled.)  A.  The 
money  so  furnished  by  me  to  said  EMna  A. 
Chaney,  plaintiff  herein,  was  a  loan  from  me  to 
her,  and  was  not  by  way  of  an  advancement  to 
her  as  one  of  my  children.  Q.  State  for  what 
purpose  the  said  Rdna  A.  Chaney  wanted  this 
money  you  fnmished  her,  if  you  know.  A.  Edna 
A.  Chaney  wanted  this  money  for  the  purpose  of 
buying  land  at  Payette,  Idaho,  Q.  State  how 
you  transmitted  this  money  to  the  said  Edna 
A.  Chaney,  whether  by  draft  or  otherwise. 
State  fully.  A.  I  transmitted  said  money  by 
mail  in  the  form  of  two  l>ank  drafts,  one  for 
$2,000,  and  the  other  for  $1,000.  One  of  these 
I  procured  at  the  SRielby  County  State  Bank, 


and  tlie  other  at  the  Harlan  Bank,   both  at 
Harlan,  Iowa." 

It  will  be  observed  that  the  only  objectlcHi  • 
made  to  questions  propounded  to  the  ba»- 
band  and  to  the  father  of  Mrs.  Chaney  were 
made  to  questions  of  a  preliminary  nature; 
that  they  were  prematurely  made,  and  prop- 
erly overruled ;  and  that  no  objection  was 
made  at  the  proper  time,  aor  was  any  motioa 
made  to  strike  the  testimony  when  it  was 
disdosed  that  documentary  evidence  existed. 
Clearly  no  error  was  committed  in  the  ad- 
mission of  this  proof. 

The  record  discloses  that,  wben  the  land 
in  question  was  purchased,  the  deed  was,  by 
mistake,  so  drawn  as  to  convey  It  to  the 
husband,  instead  of  the  wife;  that  the  deed 
was  delivered  to  the  husband,  and  be  took  It 
home  and  placed  It  among  his  valuable  pa- 
pers; and  that  a  week  or  more  thereafter 
Mrs.  Chaney  discovered  the  mistake,  and 
directed  bis  attention  to  it,  which  was  the 
first  linowledge  he  bad  that  a  mistake  had 
been  made.  Upon  this  iwlnt  Mr.  Chaney  tes- 
tified: 

"Q.  Ton  reported  to  yonr  wife  that  the  Rans 
deed  had  been  made  out  to  you,  instead  of  her, 
did  you  not?  A.  She  called  my  attention  to  it. 
Q.  She  discovered  the  mistake,  then,  before  you 
discovered  it?  A.  Yes.  Q.  How  long  waa  it 
after  the  deed  had  been  executed,  if  you  remem- 
ber— four  or  five  months?  A.  No,  sir ;  it  wasn't 
more  than  ten  days,  or  such  a  matter,  I  don't 
know  just  exactly  the  time.  I  didn't  keep  track 
of  it.     It  waa  just  shortly  afterward." 

This  testimony  was  fully  corroborated  by 
that  of  Mrs.  Chaney,  and  It  is  nncontra- 
dlcted.  The  documentary  evidence  Introduc- 
ed shows  that  the  deed  was  made,  executed, 
and  delivered  on  April  27,  1911,  and  that  the 
representations  made  by  Chaney  to  the  agent 
of  Dun  &  Co.,  whatever  they  may  have  been, 
were  made  May  1, 1911,  three  days  after  the 
delivery  of  the  deed,  at  whlcta  time,  as  clear- 
ly apiiears  from  the  record,  as  above  stated, 
neither  Chaney  nor  his  wife  had  knowledge 
that  the  deed  contained  his  name,  instead 
of  b«rs,  as  grantee.  Clearly  Mrs.  Chaney 
cannot  be  held  to  be  estopped  by  the  mistake 
of  the  grantor  in  the  deed,  of  which  mistake 
she  bad  no  knowledge;  and  it  is  not  con- 
tended she  knew  her  husband  represented 
the  property  to  be  his  own,  and  he  denies 
that  he  did  so. 

Since  It  Is  not  contended,  and  cannot  be 
successfully  maintained,  that  any  act  or 
omission  upon  Mrs.  Chaney's  part  misled  ap- 
pellant into  extendlTiR  credit  to  her  husband, 
or  into  doing  anything  else  to  Its  Injury,  I 
have  reached  the  conclusion  that  the  doc- 
trine of  estoppel  has  no  application  to  this 
case,  and  that  the  only  reason  for  reversing 
the  Judgment  of  the  trial  court  Is  that  the 
evidence  falls  to  sbow  the  land  In  question 
to  be  the  separate  property  of  the  respond- 
ent, Edna  A.  Chaney. 
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(Supreme  Court  of  Idaho.    Oct  30,  1915.) 

1.  Appeal  and  Bkbob  ®=>1067— HABiiLxaa  Br- 

ROB  —  CBOSS-BlXAiaNATIOH  —  MeOIOAIi     BX- 
FKBT. 

Where  the  only  parpose  of  a  question  pro- 
pounded to  a  medical  expert  was  to  show  that 
the  sf  mptoma  of  two  diseases  are  so  dissimilar 
that  a  phyaneian  of  ordinary  skiil  and  ability 
«an  reaoily  ^tinguish  one  of  them  from  the 
ether,  and  that  therefore  respondent,  who  is  a 
physidan,  ought  to  be  able  to  distinguish  them, 
and  where  the  re8p<»ident  lias  testified  that  ho 
was  able  to  distinguish  one  of  these  diseases 
from  the  other,  the  evidence  sought  to  be  ad- 
duced by  the  question  was  immateriaL 

[Ed,  Note. — For  other  cases,  see  Appeal  and 
£rror.  Cent  Dig.  H  4104-1199,  4205;  Deo. 
Dig.  «=»1067.] 

2.  Phtbioians  and  BxTSOXonB  4b»18— Mai.- 

PBAOnOB  —  lUPBOPIB     TbEATIUCNT  —  iiVI- 
DKNCB. 

Where  a  patient  has  been  treated  for  sep- 
ticemia, which  treatment  was  discontinued  prior 
to  the  commencement  of  the  action,  and  where 
the  cause  of  action,  if  one  exists,  arises  not  out 
of  improper  treatment  of  that  ^sease,  but  out 
of  the  negligence  of  respondent  in  failing  to  cor- 
rectly diagnose  appellant's  ailment  as  osteomy- 
elitis, it  is  immaterial  what  the  result  of  the 
treatment  would  have  been  had  it  been  contin- 
ued, and  it  is  equally  immaterial  what  the  cor- 
rect treatment  for  osteomyelitis  is. 

[Bd.  Note.— For  other  cases,  see  Physiciaas 
and  Surgeons,  Gent  Dig.  U  34r-ll,  48-46,  48: 
Dec.  Dig.  «=3l8.] 

8.  Evidbrck  «=>863,  558— Expebt  Witnibb— 
Gbobb-Bxamination— Medicai,  Wobks. 
While  it  is  a  general  rule  that  books  upon 
fsdentific  subjects  are  not  admissible  in  evidence, 
except  after  an  expert  witness  has  referred  to 
a  particular  work  to  sustain  his  opinion,  in 
which  case  ouljr  such  work  may  be  admitted  to 
contradict  him  in  that  opinion,  it  is  also  a  well- 
established  rule  that,  when  a  witness  is  testify- 
ing as  an  expert,  it  is  competent  to  test  his 
knowledge  and  accuracy  upon  cross-examination 
by  reading  to  him  or  having  him  read  from 
standard  authorities  upon  the  subject  of  his 
examination  and  by  asking  him  whether  he 
agrees  or  disagrees  with  them. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  H  1516-1519,  2377,  2379 ;  Dec.  Dig. 
«=»3e8,  558;  Witnesses,  Cent.  Dig.  «b>932.] 

4.  Appeal  and  Ebbob  ^=>030— Instbuotions 
— Conbidekation  as  a  Whole— Pbesxjmp- 
noH. 

All  the  instructions  given  in  a  case  must 
be  read  and  considered  together  as  a  whole,  and, 
\rhere  they  are  not  inconsistent  but  may  be 
reasonably  and  fairly  harmonized,  it  will  be  as- 
sumed that  the  jury  gave  due  consideration  to 
the  whole  instruction,  rather  than  to  an  isolat- 
ed portion  thereof 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Srror,  Cent  Dig.  U  8765-3761 ;  Dec.  Dig.  <8=s> 
«30.] 

6.  Tbial    «=»252  —  MAij>BAoncx  —  Iitsibxto- 

TION— EVIDEHCK. 

A  requested  instruction  that,  if  the  Jury 
find  from  the  evidence  that  the  defendant  was 
employed  to  treat  the  plaintiff,  and  that  he  un- 
dertook to  attend  upon  him,  the  law  presumes 
that  such  employment  lasted  during  the  sickness 
of  plaintiff,  and  the  relation  of  physician  and 
patient  continued  between  plaintiff  and  defend- 
ant nntU  it  was  ended  by  the  consent  of  the 
parties  or  revoked  by  the  express  dismissal  of 
the  defendant  by  the  plaintiff,  is  properly  re- 
fused, where  it  appears  that  after  his  employ- 


ment a  condition  arose  in  die  affairs  of  the  de- 
fendant whereby  it  became  practically  impos- 
sible for  him  to  visit  his  patient  or  to  treat  him, 
and  where  he  was  neither  notified  at  a  change 
in  the  patient's  condition  nor  called  upon  to  ad- 
minister further  treatment 

[Ed.  Note.— For  other  coses,  see  Triol,  Cent 
Dig.  {{  506,  696-612;    Dec  Dig.  «=»252.] 

Appeal  from  Diatrlet  Coart,  BImore  Coun- 
ty;   Edward  A.  Walters,  Judge. 

Action  by  Elton  Osbom,  aa  Infant,  by 
Ohas.  S.  Osborn,  his  guardian  ad  litem, 
against  Frank  T.  Cary.  From  Judgment  for 
defendant,  plaintiff  appeals.     A£Srmed, 

See,  also,  24  Idaho,  156, 182  Faa  867. 

Edw.  K.  Walsh,  W.  T.  Stafford,  and  Sut- 
phen  A  Satphen,  all  of  Gooding,  for  appel- 
lant W.  P.  Guthrie,  John  B.  Dnvies,  J.  W. 
Port**,  and  E.  M.  Wolfe,  all  of  Twin  Falls,  for 
respondent 

IfORGAN,  J.  This  action  was  commenced 
by  the  appellant,  who  Is  an  infant,  and  who 
appears  by  guardian  ad  litem,  against  the 
respondent,  who  is  a  physician  and  surgeon, 
to  recover  damages  because,  as  is  alleged  in 
the  complaint,  respondent,  having  been  em- 
ployed in  his  professional  capacity  to  treat 
appellant,  negligently  and  unskillfully  diag- 
nosed his  disease  and  prescribed  and  admin- 
istered wrong  treatment  for  the  ailment 
from  which  he  was  suffering.  It  is  appel- 
lant's contention  that  on  or  about  the  14th 
of  November,  1911,  he  was  sick  and  afflict- 
ed with  a  disease  known  to  the  medical  pro- 
fession as  osteomyelitis  of  the  tibia  of  the 
right  leg,  and  that  from  the  last-named  date 
until  on  or  about  March  12,  1912,  the  re- 
spondent, having  been  employed  to  treat  him, 
by  reason  of  negligence  and  unskillful  diag- 
nosis of  his  ailment,  treated  him  for  septi- 
cemia, greatly  to  his  injury  and  damage. 
The  owtentlon  of  respondent,  as  it  appears 
from  the  transcript,  is  that  he  was  employed 
to  attend  appellant  on  or  abont  the  14th  of 
November,  1911,  that  he  correctly  diagnosed 
appellant's  disease  to  be  septicemia  and  ad- 
ministered the  proper  treatment  therefor, 
and  that  his  employment  ended  on  or  about 
February  10,  1912.  This  case  has  been  be- 
fore the  court  heretofore,  and  the  further 
facts  necessary  to  the  present  consideration 
of  it  wlU  be  found  In  case  of  Osborn  v.  Cary, 
24  Idaho,  168,  132  Pac.  967.  The  trial  of 
the  present  case  resulted  in  a  verdict  and 
Judgment  for  the  defendant,  from  which  this 
appeal  is  taken. 

App^ant  relies  upon  28  assignments  of 
error,  only  a  part  of  which  present  questions 
worthy  of  diacussion,  and  these  will  be  group- 
ed in  order  that  they  may  be  more  readily 
disposed  of.  Certain  of  these  assignments 
are  based  upon  the  action  of  the  court  in 
sustaining  respond^it's  objections  to  ques- 
tions propounded  to  a  witness  who  bad  quali- 
fied as  a  medical  expert  These  questions 
are  similar,  and  one  of  them  la  as  followa: 
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"Do  the  symptcons  of  the  disease  of  osteo- 
myelitis in  either  one  of  its  two  stages  bear  such 
resemblance  to  the  disease  of  septicemia  that 
a  physician  of  ordinary  skill  and  learning  treat- 
ing a  patient  suffering  with  osteomyelitis  would 
be  misled  into  the  belief  that  the  patient  was 
suffering  with  septicemia?" 

[1]  It  appears  from  the  transcript  that  re- 
spondent was  called  as  the  fiist  witness  for 
appellant,  and  was  examined  pursuant  to  the 
provisions  of  a  law  enacted  by  the  Legisla- 
ture of  1809  (Sess.  Laws  1909,  p.  334)  provid- 
ing for  the  examination  as  a  witness  of  a 
party  to  an  action  on  behalf  of  the  adverse 
party,  and  that  In  the  course  of  his  examina- 
tion be  testified  that  he  knew  the  difCerence 
In  the  symptoms  of  osteomyelitis  and  septi- 
cemia, that  the  patient,  during  the  time  be 
treated  him,  was  not  afflicted  with  th.e  for- 
mer, but  was  suffering  from  the  latter 
disease,  and  that  he  treated  him  for  It 

The  only  possible  purpose  of  the  questions 
to  which  the  objections  were  sustained  was 
to  show  that  a  physician  of  ordinary  skill 
and  ability  could  readily  distinguish  one  of 
these  diseases  from  the  other,  and  that  there- 
fore respondent  ought  to  have  been  able  to 
distinguish  them.  Since  respondent  had  tes- 
tified that  he  was  able  to  distinguish  them, 
and  that  he  diagnosed  appellant's  aliment  to 
be  septicemia,  and  not  osteomyelitis,  the  evi- 
dence sought  to  be  adduced  by  the  questions 
was  immaterial,  and,  while  the  objections 
were  not  made  upon  that  ground,  no  Injury 
resulted  to  appellant  by  their  being  sus- 
tained. 

[2]  Assignments  of  error  numbered  4  and 
12  may  be  treated  together.  They  call  into 
question  the  action  of  the  court  in  sustain- 
ing objections  to  certain  questions  propound- 
ed to  some  of  appellant's  expert  witnesses. 
One  of  these  questions  Is,  In  substance: 

"What  would  have  been  the  result  and  effect 
on  Elton  Osbom  if  the  treatment  administered 
as  described  and  assumed  in  the  previous  hy- 
pothetical question  had  been  continued  without 
further  or  different  treatment?" 

The  other  Is : 

"Now,  assuming  the  same  state  of  facts  and 
treatment  as  were  enumerated  in  the  previous 
question,  what,  in  your  opinion,  might  reason- 
ably have  been  done  by  the  attending  physician, 
that  is,  what  treatment  would  a  reasonably  skill- 
ful physician  have  attempted  in  that  case?" 

These  questions  were  objectionable,  be- 
cause one  of  the  hypothetical  questions  there- 
in referred  to  assumed  that  during  the  entire 
period  of  the  treatment  the  patient  was  suf- 
fering from  and  being  treated  for  osteomyeli- 
tis, while  the  testimony  of  respondent  shows 
that  he  diagnosed  his  ailment  as  and  treated 
blm,  not  for  that  disease,  but  for  septicemia; 
and,  since  the  treatment  for  septicemia  was 
not  continued,  it  does  not  appear  to  be  ma- 
terial what  the  result  of  Its  continuance 
would  have  beai,  nor  does  It  appear  to  be 
'material  what  the  correct  treatment  for  os- 
teomyelitis Is,  since  the  respondent  testified 
that  he  did  not  administer  that  treatment 
The  cause  of  action  In  this  case,  if  one  ex- 


ists,  arises,  not  out  of  improper  treatment 
for  septicemia,  but  out  of  the  negligence  of 
respondent  In  falling  to  correctly  diagnose 
appellant's  aliment  and  to  treat  it  as  oste- 
omyelitis. 

The  action  of  the  court  In  permitting  coun- 
sel for  respondent,  in  the  cross-examination 
of  certain  of  appellant's  expert  witnesses, 
to  read  from  a  medical  and  surgical  text- 
book which  was  admitted  by  the  witnesses  to 
be  a  standard  authority  upon  the  subject 
about  which  they  were  testifying,  is  assign- 
ed as  error.  Bxcerpts  were  read  from  the 
book.  It  was  passed  to  the  witnesses,  and 
they'  were  asked  whether  they  agreed  or  dis- 
agreed with  it.  This  cour^  of  cross-exami- 
nation was  objected  to  by  counsel  for  appel- 
lant, and  the  objection  was  overruled.  We 
find  no  error  in  the  ruling  of  the  trial  court 
In  this  particular. 

[3]  While  it  is  the  general  rule  that  books 
upon  scientific  subjects  are  not  admissible 
In  evidence,  except  after  an  expert  witness 
has  referred  to  a  particular  work  to  sustain 
his  opinion.  In  which  case  only  such  work 
may  be  admitted  to  contradict  him  In  that 
opinion.  It  Is  also  a  well-established  rule  that, 
when  a  witness  Is  testifying  as  an  expert,  it 
is  competent  to  test  his  knowledge  and  ac- 
curacy upon  crossr^xaminatlon  by  reading  to 
him  or  having  him  read  extracts  from  stand- 
ard authorities  upon  the  subject  of  his  ex- 
amination and  by  asking  him  whether  be 
agrees  or  disagrees  with  them.  This  is  in 
no  sense  the  Introduction  of  the  contents  of 
the  booira  In  evidence. 

In  a  note  to  the  text  in  1  Greenleaf  on  Evi- 
dence (15th  Ed.)  $  440,  p.  679,  it  Is  said: 

"Moreover,  it  is  a  proper  method  of  cross- 
examination,  in  order  to  test  the  learning  of  a 
witness  who  testifies  as  an  expert,  to  refer  to 
books  of  approved  authority  upon  the  subjects 
under  investigation,  and  question  him  in  regard 
to  them." 

See,  also.  Underbill  on  Evidence,  {  189; 
3  Jones  <»i  Evidence,  $  579,  p.  746 ;  Conn.  M. 
U  Ins.  Co.  v.  EUls,  Adm'r,  89  III.  516;  Heas 
V.  Lowrey,  122  Ind.  226,  23  N.  El  156,  7  I*  B. 
A.  90,  17  Am.  St  B«p.  355;  Louisville,  etc., 
Ry.  Co.  V.  Howell,  147  Ind.  266,  45  N.  E.  684; 
Fisher  T.  Southern  Pac.  B.  B.  Oo.,  S9  OaL 
399,  26  Pac  894 ;  Clukey  v.  Seattle  Elec.  Col, 
27  Wash.  70,  67  Pad  379 ;  Plnney  v.  Oahlll, 
48  Mich.  584,  12  N.  W.  862;  Egan  v.  Dry 
Dock  By.  Co.,  12  App.  Dlv.  556,  42  N.  Y. 
Supp.  188 ;  Byers  y.  Bailroad,  94  Tenn.  345, 
29  S.  W.  128;  Sale  v.  Elchberg,  105  Tenn. 
333,  59  S.  W.  1020,  52  Ij.  B.  A.  894 ;  Williams 
V.  Nally  (Ky.)  45  S.  W.  874;  Gulf,  etc., 
Ry.  Co.  V.  Farmer,  102  Tex.  235,  115  S.  W. 
260. 

In  the  course  of  the  opinion  in  the  case  last 
above  dted  the  court,  quoting  from  Egan  v. 
Dry  Dock  By.  Co.,  supra,  said: 

"The  reference  to  books  in  such  cases  is  not 
made  for  the  purpose  of  making  the  statements 
in  the  books  evidence  before  a  jury,  but  solely 
for  the  purpose  of  ascertaining  the  weight  to  be 
given  to  the  testimony  of  the  witness. 
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AsEdgmnents  of  error  were  predicated  on 
certain  Instructions  given  to  the  Jury  and  on 
the  refusal  of  the  court  to  give  an  Inatruo- 
tion  asked  for  by  ai^>eUant.  The  InBtructlons 
given  by  the  court,  taken  as  a  whole,  clearly 
state  the  law  applicable  to  the  case. 

[4]  In  case  of  Tarr  v.  Oregon  Short  Line  B. 
R.  Co.,  14  Idaho,  192,  »3  Pac.  967, 125  Am.  St 
Rep.  ISl,  it  is  said: 

"Again,  we  have  repeatedly  held  that  all  the 
instructions  given  in  a  case  must  be  read  and 
considered  together  as  a  whole,  and  that,  where 
they  are  not  inconsistent,  but  may  be  reasonably 
and  fairly  harmonized,  it  will  be  assumed  that 
the  jury  gave  due  consideration  to  the  whole  in- 
struction, rather  than  to  an  isolated  portion 
thereof.  Lufkins  v.  Collins,  2  Idaho,  256,  10 
Pac.  300;  State  v.  Corcoran,  7  Idaho,  220,  61 
Pac.  1034;  Hansen  v.  Haley,  11  Idaho,  293, 
81  Pac.  935;  State  v.  Bond,  12  Idaho,  424,  86 
Pac.  43;  State  v.  Niel,  13  Idaho,  639,  90  Pac. 
960,  91  Pac.  318." 

[S]  The  instruction  asked  for  and  refused 
is  as  follows: 

"The  court  instructs  the  jury  that,  if  you 
find  from  the  evidence  that  the  defendant  was 
employed  to  treat  the  plaintiff  in  this  case,  and 
that  he  undertook  to  attend  upon  him  as  alleged 
in  the  complaint,  the  law  presumes  that  such 
employment  lasted  during  the  sickness  of  the 
plaintiff,  and  the  relation  of  physician  and  pa- 
tient continued  between  the  plaintiff  and  de- 
fendant until  it  was  ended  by  the  consent  of  the 
parties,  or  revoked  by  the  express  dismissal  of 
the  defendant  by  the  plaintiff. 

The  ecmtentlon  of  appellant  Is  that  the  re- 
spondent treated  him  from  on  or  about  the 
14th  of  November,  1911,  until  on  or  about 
March  12,  1912.  Respondent  contends  that 
he  treated  appellant  from  on  or  about  Jfarch 
14.  1911,  until  on  or  about  Fdjruary  10,  1912, 
and  the  record  discloses  that  he  did  not  see 
the  patient  after  the  last-mentioned  date  un* 
til  after  other  physicians  and  surgeons  had 
been  onployed  upon  the  case  in  hla  stead. 

It  appears  that  about  the  12tfa  «f  Febru- 
ary, 1912,  a  condition  arose  In  the  affairs  of 
respondent  whereby  It  was  practically  Im- 
possible for  him  to  visit  appellant  or  to  treat 
him  during  a  considerable  period  of  time 
thereafter,  and  that  he  instructed  appellant's 
fbther  to  continue  the  treatment  which  he 
(respondent)  had  theretofore  been  adminis- 
tering, and  to  advise  blm  promptly  should 
any  change  occur  for  the  worse;  that  no 
notice  was  gflven  to  re^»ondent  of  any  change 
In  appellant's  condition ;  that  he  was  neither 
called  np<»i  to  farther  treat  his  patient  nor 
dismissed  from  the  case;  and  that  other 
physicians  and  surgeons  were  called  about 
the  12th  of  March,  1912. 

Assuming  that  the  requested  instruction 
correctly  states  a  general  principle  of  law, 
it  will  be  readily  seen  it  has  no  proper  ap- 
plication to  the  facts  above  recited;  for  It 
contemplates  that  no  change  had  occurred 
in  the  affairs  of  the  idiysician  whereby  he 
would  be  prevented  from  properly  discharg- 
ing his  duties  to  his  patient  The  requested 
instruction  was  properly  refused. 

A  unmber  of  assignments  of  error  have 


been  made  which  we  have  not  discussed,  but 
we  have  carefully  examined  the  record  with 
respect  to  them,  and  find  them  to  be  with- 
out merit 

We  find  no  error  In  the  record,  and  the 
judgment  appealed  from  is  aflarmed.  Costs 
are  awarded  to  respondent 

SULIilVAN,  O.  J.,  and  BUDGE,  J.,  concur. 


STATE  ex  reL  THELEN  v,  DISTRICT 
COURT  OF  TWELFTH  JUDICIAL  DIST. 
IN  AND  FOR  CHOUTEAU  COUNTY  et  aL 
(No.  3748.) 

(Supreme  Court  of  Uontana.     Oct  25,  1915.) 

1.  ExcEFTiONS,  Bnx  or  ®=»46  —  Sebvice  of 

Peoposed  BilI/— Retukn— Duty. 

Rev.  Codes,  §  6788,  providing  that  within 
10  days  after  smendments  to  a  proposed  bill  of 
exceptions  are  served,  the  proposed  bill  and 
amendments  must  be  presented,  by  the  party 
seeking  settlement,  to  the  judge,  upon  5  days'  no- 
tice to  the  adverse  party;  or  be  delivered  to  the 
clerk  or  judge,  does  not  requic^the  5  days'  notice, 
except  where  the  bill  ana. amendments  are  to  be 
presented  to  the  judge,  and  refusal  to  obey  an 
order,  6  days  after  service  of  amendments,  to 
return  the  provided  bill  cannot  be  justified  on 
the  theory  that  it  wclhld  serve  no  useful  pur- 
pose, since  the  proposer  could  have  still  delivered 
It  to  the  derk  or  judge,  for  which  he  had  4  days 
remaining. 

[Ed.   Note. — For  other  cases,  see  Exceptions, 
BiU  of.  Cent  Dig.  §  76;  Dec.  Dig.  i8=»46.] 
2>  CommMPT    €=97    —    Xnteefebencb    with 

COUBT  PEOCEBMNO— WiTHHOLDINO  BlXL  OF 

Exceptions. 

Under  Rev.  Codes,  i  7309,  subd.  0,  making 
unlawful  interference  with  the  proceedings  of  a 
court  a  contempt  of  the  court,  it  is  a  contempt 
to  withhold  the  draft  of  a  proposed  bill  of  ex- 
ceptions beyond  the  time  allowed  by  statute  for 
the  return,  or  after  demand  by  the  adverse  party 
thereto. 

[Ed.  Note. — For  other  cases,  see  Contempt 
Cent  Dig.  {f  11,  12;   Dec.  Dig.  <^=>7.] 

8.  Contempt   «s»7— Withhoi-dinq    Bux   o» 

ejxcbptions. 

Under  Rev.  Codes,  f  6788,  requiring  the 
party  presenting  exceptions  to  prepare  a  draft 
of  the  proposed  bill  and  serve  it  or  a  copy  there- 
of, upon  the  adverse  party,  who  may  then  pro- 
pose amendments  thereto  and  serve  the  same, 
whereupon  the  exceptant  party  must  either, 
after  6  days'  notice  to  his  adversary,  and  witUin 
10  days,  return  the  same  to  the  judge,  or  must 
within  lO  days  after  the  service  of  the  proposed 
amendments  make  a  return  of  the  bill  as  amend- 
ed to  the  judge,  the  proposed  draft  of  the  bill 
of  exceptions  must  be  regarded  as  a  portion  of 
the  record,  since  its  filing  is  essential  to  a  mo- 
tion for  new  trial,  and  it  is  at  all  times  poten- 
tially a  part  of  the  i-ecord,  so  that  its  wrong- 
ful withholding  is  a  contempt  of  court. 

[Ed.  Note.— For  other  cases,  see  Contempt, 
Cent  Dig.  §|  11,  12;    Dec  Wg.  <8=»7.] 

4.  CoNSTiTtrriONAi,  Law  «=»70  —  JuniciAL 
Functions— Legislative  Policy. 

The  court  cannot  review  questions  of  legis- 
lative pelicy,  but  must  construe  the  laws  as  it 
finds  tnem,  according  to  the  evident  legislative 
purpose. 

[Ed.  Note. — For  other  cases,  see  Constitutional 
Law,  Cent  Dig.  |§  129-182,  137  ;  Dec.  Dig.  <8=s> 
70.] 
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5.  CONTBWPT  «=»a6— RBVnW— DlBCBKTlON    OF 

COTJKT. 

In  a  proceedintr  to  annul  a  judgment  of  con- 
tempt, the  court  cannot  interfere  and  annul  the 
judgment,  in  the  absence  of  a  showing  of  arbi- 
trary or  capricious  action  by  the  court  below. 

[Ed.  Note.— For  other  cages,  see  Contempt, 
Cent.  Dig.  H  213-215,  223-237;  Dec.  Dig.  «=» 
66.] 

Proceeding  by  the  State,  on  the  relation 
of  John  H.  Thelen,  against  the  District  Court 
of  the  Twelfth  Judicial  District  in  and  for 
the  Oounty  of  Chouteau  and  others.  Orig- 
inal application  to  annul  a  Judgment  of  con- 
tempt. Motion  to  quash  the  order  to  show 
cause  sustained,   and  proceeding  dismissed. 

3.  W.  Freeman  and  John  N.  Ihelen,  both 
of  Great  Falls,  for  appellant.  Stranahan 
&  Stranahan,  of  Havre,  for  respondents. 

Hai;LOWAT,  J.  In  an  action  pending  In 
the  district  conrt  of  Chouteau  county,  enti- 
tled "WlUlams  v.  Eogers,"  In  which  the  trial 
had  resulted  In  a  verdict  for  the  plaintiff,  a 
notice  of  intention  to  move  for  a  new  trial 
was  filed  on  behalf  of  the  defendant,  and  the 
draft  of  a  proposed  bill  of  exceptions  was 
prepared  and  served  up<»  E^eeman  &  Thelen, 
attorneys  for  plaintiff.  On  May  14,  1915, 
counsel  for  plaintiff  served  and  filed  thetr 
proposed  amendments.  On  May  20th  oood- 
sel  for  defMidant  demanded  of  counsel  tor 
plaintiff  the  return  of  the  draft  of  the  pro- 
posed bill,  and,  this  demand  having  been  re- 
fused, applied  to  the  court  for  an  order  re- 
quiring its  return.  The  order  was  granted 
and  served,  but,  counsel  refusing  to  ccnnply, 
proceedings  in  contempt  were  Instituted,  and 
upon  a  hearing,  Attorney  Thelen  was  adjudg- 
ed In  contempt,  and  his  punitiiment  therefor 
assessed.  The  supervisory  i)ower  of  this 
court  Is  Invoked  to  annul  the  judgment  in 
the  contempt  proceedings.  An  ordor  to  Bhow 
cause  was  Issued  and  the  matter  submitted 
upon  motion  to  quash. 

[1]  The  first  contention  of  relator  is  that 
when  tl^e  demand  was  made  for  the  return 
of  the  draft,  the  time  for  presenting  the  pro- 
posed bill  and  amendments  had  expired,  and 
therefore  no  useful  purpose  could  have  been 
served  by  compliance  with  the  demand.  Sec- 
tion 6788,  Revised  Codes,  requires  that  with- 
in 10  days  after  the  amendments  are  served, 
the  proposed  bill  and  amendments  must  be 
presented  by  the  party  seeking  settlement, 
to  the  judge  who  tried  or  heard  the  case, 
upon  5  days'  notice  to  the  adverse  par- 
ty, or  be  delivered  to  the  clerk  or  judge.  If 
It  had  been  the  purpose  of  counsel  for  de- 
fendant Rogers  to  present  the  proposed  bill 
and  amendments  for  settlement  within  10 
days  after  the  amendmoits  were  proposed 
and  upon  5  days'  notice  to  plaintiff,  the  time 
within  which  they  could  have  complied  with 
the  statute  above  had  expired,  and  no  useful 
purpose  oonld  have  been  subserved  by  a  re- 
turn of  the  draft  of  the  proposed  bUl  which 


had  been  served  upon  counsel  for  plaintiff. 
But  this  relator  Is  altogether  In  error  in  as- 
suming that  the  statute  above  provides  bat  a 
sln^e  method  of  procedure.  In  Glraid  ▼. 
McCleman,  39  Mont  523,  106  Pac  224,  we 
had  occasion  to  consider  this  question  at 
length,  and  from  a  review  of  the  history  of 
the  statute,  in  the  llglit  of  its  provisions,  we 
concluded  that  a  party  seeking  settlement  of 
a  bill  of  exceptions  can  fully  comply  with 
the  law  if  within  10  days  after  the  amend- 
ments are  served  he  either:  (1)  presents  the 
proposed  bill  and  amendments  upon  5  days' 
notice  to  the  adversary  party;  or  (2)  deliv- 
ers them  to  the  clerk ;  or  (3)  delivers  them  to 
the  Judga  That  decision  has  been  approved 
in  Freeman  y.  Weare,  42  Moot  472,  113  Pacv 
466,  and  in  Best  Mfg.  Co.  v.  Buttcn,  49  Mont. 
78,  141  Pac.  653.  The  S  days'  notice  to  the 
adverse  party  Is  required  only  in  the  event 
the  moving  party  elects  to  proceed  under  the 
first  of  these  three  plans.  If  he  proceeds  un- 
der the  second  or  third  plan,  he  has  the  en- 
tire period  of  10  days  from  the  date  upon 
which  the  amendments  were  served  within 
which  to  deliver  the  proposed  bill  and  amend- 
ments. The  same  section  also  provides  a 
fourth  plan.  If  there  are  not  any  amend- 
ments offered,  or  if  amendments  are  offered 
and  accepted,  the  moving  party  may  present 
the  proposed  bill  and  amendments,  if  any,  to 
the  judge  for  settlement  without  notice  to 
the  adverse  party.  The  affidavit  for  this  writ 
falls  to  disclose — as  it  could  not  well  dis- 
close— that  counsel  for  defendant  Rogers  did 
not  Intend  to  pursue  either  the  second,  third 
or  fourth  plan  indicated  above,  and  there- 
fore we  must  indulge  the  presumption  that 
the  draft  of  the  proposed  bill,  If  returned^ 
would  have  served  the  purpose  to  have  the 
biU  of  exceptions  settled  In  due  time. 

[2]  It  Is  next  contended  that  the  draft  of 
the  proposed  bill  had  not  been  filed,  and  was 
not  therefore  one  of  the  records  In  the  case, 
and  for  this  reason  the  trial  court  had  no  au- 
thority over  It  and  could  not  order  its  re- 
turn. This  ciwtention  will  be  noticed  fur- 
ther; but  for  the  present  it  suBlces  to  say 
that,  under  subdivision  9  of  section  7309,  If 
by  withholding  the  draft  of  the  proposed  bill 
counsel  unlawfully  interfered  with  the  pro- 
ceedings of  the  court  in  Williams  v.  Rogers, 
the  act  constituted  a  contempt  of  court  with- 
in the  meaning  of  that  section. 

[9]  The  prlncli>al  controversy  is  waged 
about  the  constructicn  to  be  given  the  first 
portion  of  8ectl<xi  6788  above  What  is  the 
legal  status  of  the  draft  of  a  proposed  bill  of 
exceptions  which  the  moving  party  serves 
upon  his  adversary?  So  far  as  Involved 
here,  the  portion  of  the  section  In  controversy 
reads: 

"When  a  party  desires  to  have  exceptions 
taken  at  a  trial  settled  in  a  bill  of  exceptions, 
he  may,  within  ten  days  after  the  entry  ot  judg- 
ment, •  •  •  or  such  further  time  as  the 
court  in  which  the  action  was  pending,  or  a 
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judge  thereof,  ma;  allow,  prepare  the  draft  of  a 
bill  and  serve  the  samet  or  a  oopy  thereof,  upon 
the  adverse  part;." 

It  is  to  be  observed  that  here  again  the 
statute  provides  alternative  plans  of  pro- 
cedure. The  moving  party  Is  clearly  within 
the  law  if  he  serves  upon  his  adversary  ei- 
ther the  original  draft  of  his  proposed  bill, 
or  a  copy  thereof.  The  language  of  the  Stat- 
ute Is  too  plain  to  admit  of  any  other  con- 
struction. The  relator  insists  that  the  draft 
or  the  copy,  as  the  case  may  be,  which  Is 
served  upon  the  adversary,  becomes  the  prop- 
erty of  such  adversary,  and  he  cannot  be  re- 
quired to  surrender  It  Assuming  that  this 
position  is  correct  in  the  event  a  copy  is 
served,  is  it  correct  when  the  original  draft 
is  served,  as  It  may  be  under  the  explicit 
terms  of  the  statute  above?  It  was  unneces- 
sary tor  counsel  tor  defendant  Bogera  to 
prepare  any  copy  of  tba  draft  made.  They 
were  authorized  to  serve,  and  did  serve,  the 
original  draft  11  that  draft  when  served, 
became  the  private  property  of  plaintiff  Wil- 
liams or  her  counsel,  the  new  trial  proceed- 
ing instituted  in  that  action  terminated  at  its 
inception.  If  the  original  draft  passes  be- 
yond the  control  of  the  moving  party  and  the 
court  as  soon  as  it  la  served,  there  Is  then 
no  means  by  whicfh  the  bill  can  ever  be  set- 
tled ;  for  the  moving  party  is  not  authorized 
to  present  a  copy  for  settlemoxt  but  is  com- 
manded by  the  statute  to  present  to  tbe 
judge,  or  leave  with  the  clerk  or  Judge,  the 
proposed  bill,  whMi  la  the  original  draft 
Under  section  6796  new  trial  proceedings  are 
instituted  by  serving  and  filing  a  notice  of 
Intention.  Where  a  bill  of  exceptions  is  to 
be  relied  upon  and  none  has  been  settled, 
such  bill  is  to  be  prei>ared  and  settled  under 
the  provisions  of  section  6788  above.  If  the 
moving  party  elects  to  serve  the  original 
draft,  as  he  may  do,  then  in  such  case  the 
new  trial  proceedings  comprehend  the  senr- 
Ice  and  filing  of  the  notice  of  Intention;  the 
service  of  the  original  draft  of  the  proposed 
bill;  the  service  of  amendments,  if  any; 
the  presentation  or  delivery  of  the  proposed 
bill  and  amendments;  the  settlement  of  the 
bUl;  and  the  submission  and  decision  of  the 
motion.  The  presentation  of  the  original 
draft  to  the  Judge  for  settlement,  or  its  de- 
livery to  the  clerk  or  Judge  for  the  purpose 
of  settlement,  is  as  much  a  new  trial  pro- 
ceeding as  Is  the  service  ajod  filing  of  the 
notice  of  intention,  the  settlement  of  the  bill, 
or  the  determination  of  the  motion.  Although 
such  original  draft  is  not  technically  a  rec- 
ord in  the  case,  until  settled  as  the  bill  of 
exceptions  and  filed  with  the  cl^k,  it  is  po- 
tentially snch  a  record  from  the  time  of  Its 
servioe,  and  tf,  by  withholding  It,  the  set- 
tlement of  the  bill  is  prevented,  the  act  of 
withholding  constitutes  an  unlawful  inter- 
ference with  the  new  trial  proceedings.  The 
refusal  of  Attorney  Thelen  to  return  the 
original  draft  in  order  that  it  might  be  pos- 


sible to  have  tlie  bill  of  exceptions  settled 
rendered  him  amenable  to  the  court  before 
which  the  new  trial  proceedings  were  pend- 
ing. 

[4]  It  is  idle  to  refer  to  the  approved  def- 
initions of  the  term  "serve."  Section  67S& 
expressly  authorizes  the  service,  in  this  par^ 
ticnlar  instance,  of  the  original  draft  and 
must  contemplate  its  return;  otherwise  the 
bill  could  never  be  settled  and  the  statute 
would  be  meaningless.  13ie  provisions  of  the 
section  first  appear  in  the  laws  of  this  state 
in  the  Code  of  Civil  Procedure  of  1895.  We 
are  not  informed  by  our  Code  commission- 
ers from  what  source  these  provisions  were 
taken ;  but  their  similarity  to  the  terms  em- 
ployed in  section  650  of  the  Code  of  Civil 
Procedure  of  California  would  lead  to  the 
conclusion  that  they  were  borrowed  from 
California,  from  which  source  many  of  our 
Code  provisions  come.  Section  650  of  the 
California  Code  of  dvU  Procedure  was  first 
adopted  in  substantially  its  present  form  in 
1874,  before  typewriting  machines  or  other 
means  of  manifold  writing  were  in  common 
use,  and  the  provision  for  service  of  the 
(original  draft  was  doubtless  intended  to  ob- 
viate the  labor  and  expense  of  pr^aring  a 
copy  by  the  tedious  method  of  writing  it  out 
with  pen  and  ink.  Our  Leglslatare  might 
with  propriety  have  required  the  service  of 
a  copy  in  every  Instance,  but  it  did  not  do 
so.  Doubtless  the  Item  of  extra  expense  for 
procuring  a  copy  of  the  original  draft  was 
an  Infiuentlal  factor  in  the  action  taken. 
The  very  liberal  provlsi«»s  of  section  6788 
would  indicate  a  legislative  purpose  to  pro- 
vide for  the  settlement  of  bills  of  exceptions 
by  the  simplest  and  least  expensive  method. 
But  whatever  may  have  been  the  underlying 
principle  which  prompted  its  enactment  in 
the  present  form,  it  suffices  for  us  to  know 
that  it  is  so  written.  With  questions  of  leg- 
islative imllcy,  courts  are  not  ctwcemed. 
The  duty  imposed  upon  them  is  to  construe 
the  laws  as  they  find  them. 

[S]  In  the  absence  of  any  showing  that 
the  district  court  acted  arbitrarily  or  ca- 
priciously in  holding  this  relator  guilty  of 
contempt,  we  are  not  at  liberty  to  tuterfere. 
The  motion  to  quash  is  sustained,  and  the 
proceeding  is  dismissed. 

Dismissed. 

BRANTLY,  a  J.,  and  SANNBR,  7.,  con- 
cnr. 


MOREHOUSE  et  al  v,  BXNUM  et  al. 
(No.  3562.) 

(Supreme  Oourt  of  Montana.     Oct  XS,  1816.) 

1.  Appeal  anu  Ebbos  «s»1024— Fihdutos  or 
Fact— CoNCLUsiviNicsB. 

The  conclusion  of  fact  by  the  trial  court  on 
a  motion  to  set  aside  a  default  will,  in  the  ab- 
sence of  a  showing  that  the  evidence  was  in- 
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sufficient  to  warrant  it,  be  accepted  by  the 
court  on  appeal  in  opite  of  numerous  contra- 
dictions  in  the  record,  since  it  was  for  the  trial 
court  to  pass  upon  the  credibility  of  the  wit- 
nesses. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Di«r.  §|  820,  3816-3828,  3836,  3837, 
4020-1022,  4025-4028;   Dec.  Dig.  <es>1024.] 

2.  Judgment  «=!>153— Default— Tacatiok— 
Limitation  of  Timb— Appucabilitt. 

The  six  months  mentioned  in  Be  v.  Codes, 
g  6589,  within  which  to  move  to  vacate  a  judg- 
ment, applies  in  terms  only  to  the  case  of  one 
seeking  relief  from  the  consequence  of  his  own 
mistake,  inadvertence,  etc.,  and  not  to  one  who 
has  never  been  served  with  summons  or  appear- 
ed, but  whose  default  has  been  entered  through 
the  inadvertence  of  another, 

[Ed.  Note. — ^For  other  cases,  see  Judgment, 
Cent  Dig.  S$  300-304;    Dec.  Dig.  ®=>153.] 

3.  Judgment  «s»159— Vacation  of  Default 
—Motion— ScppoBTiNQ   AFFioAvrr— Sufm- 

CIENCY. 

An  affidavit  by  defendant  in  support  of  a 
motion  to  vacate  a  default,  taken  against  him 
upon  an  unauthorized  appearance  by  a  firm  of 
attorneys  representing  otbep  defendants,  which 
declares  that  he  did  not  employ  such  attorneys, 
or  any  other  attorneys,  to  appear  for  him,  nor 
authorize  any  one  to  employ  counsel  for  him, 
or  to  authorize  any  one  to  appear  in  his  behalf, 
that  after  the  default  had  been  entered,  he  em- 
ployed another  to  appear  for  him  in  said  cause, 
and  that  such  other  was  the  only  attorney  that 
had  been  employed  by  him  in  the  case,  suffi- 
ciently shows  that  the  appearance  made  was  un- 
authorized, and  is  not  bad  for  failure  to  negative 
that  he  had  authorized  an  attorney  to  appear; 
distinctions  of  useless  nice^  not  being  favored 
by  the  Supreme  Court  of  Montana. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  f{  310,  312,  313;   Dec.  Dig.  (e=»15».] 

4.  Appeal  and  Erbob  «=»935— Default— Va- 
cation—Pboposed  Answer— Bill  of  Ex- 
ceptions—Recital of  Coubt. 

Where,  on  appeal  from  an  order  vacating  a 
default,  the  bill  of  exceptions  contains  a  recital 
by  the  court  that  the  proposed  answer  of  the 
moving  defendant  was  submitted  at  the  hearing 
of  the  motion,  an  asserted  error  in  setting  aside 
the  default,  based  upon  the  absence  of  a  "prop- 
er" answer  or  affidavit  of  merits,  will  not  be 
considered,  since  it  will  be  assumed,  under  such 
recital,  that  there  was  an  answer  disclosing  a 
defense. 

[Ed.  Note. — For  other  cases,  see  Apneal  and 
Error,  Cent  Dig.  SJ  8T83-37S6;  Dec.  Dig.  «=> 
935.] 

6.  Appeal  and  Bbbob  €=>684— Judgment  of 
Default— Vacation— SuKMCiENCT  of  Pbo- 
posed  Answeb— How  Pbesented. 

Where,  on  appeal  from  an  order  vacating 
a  default,  it  is  desired  to  question  the  suffi- 
ciency of  the  defendant's  proposed  answer  as  a 
defense  to  the  merits,  the  answer  must  be  set 
out  in  the  bill  of  exceptions. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  3126,  3127 ;  Dec.  Dig.  «=» 
684.] 

6.  Judgment   ^=>159  — Default  — Vacation 

—Showing — Sufficiency. 

A  motion  to  vacate  a  default  promptly 
made,  and  supported  by  a  showing  which  con- 
vinces the  court  of  its  merits,  or  which  leaves 
the  court  in  doubt,  or  upon  which  reasonable 
minds  might  differ,  should  be  granted,  since  it 
is  the  policy  of  the  law  that  every  action  or 
proceeding  be  heard  upon  its  merits. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  §11  310,  312,  313 ;   Dec.  Dig.  <S=>150!1 


7.  Judgment    «=»137— Default— Unauthob- 
izED  Appxabakcb— Fazlubk  to  Objbot— Br- 

FECT. 

Where  an  attorney  entered  an  unauthoriz- 
ed appearance  for  two  defendants  to  an  action 
upon  which  their  default  was  afterwards  taken, 
it  was  error  to  set  aside  the  default  as  to  both 
upon  the  motion  of  one  defendant,  where  the 
other  did  not  complain  of  the  default,  and  the 
record  fails  to  show  that  the  appearance  was 
unauthorized  as  to  him. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  g§  262-264 ;   Dec.  Dig.  «=3l37.] 

8.  Judgment  «=>178  — Obdcb  Vacating  De- 
fault—I  mmatebial  Ebbob. 

Where,  in  an  order  vacating  a  default,  the 
court  mistakenly  referred  to  the  decree  set  aside 
as  of  an  erroneous  date,  and  the  order  would 
have  been  sufficient  without  dating  the  decree, 
the  order  will  not  be  set  aside,  on  appeal,  since 
the  mistake  is  not  sufficiently  important  to  de- 
prive the  moving  defendant  of  the  benefit  to 
which  h*  is  entitled. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  |  340;  Dec.  Dig.  <3=»173.] 

Appeal  from  District  Court,  Teton  County ; 
H.  H.  Ewlng,  Judge. 

Action  by  Annie  C.  Morehouse  and  others 
against  Edward  T.  Bynum  and  others.  From 
an  order  vacating  a  default  against  defend- 
ants Lewis  D.  Matheson  and  Lee  Bayllss, 
plaintiffs  appeal.    Modified  and  affirmed. 

James  Sulgrove,  of  Choteau,  and  Jno.  W. 
Stanton,  of  Great  Falls,  for  appellants. 
James  Donovan,  ot  Los  Angeles,  Cal.,  for  re- 
spondents. 

HOLLOW  AY,  J.  In  a  suit  to  quiet  title, 
pending  In  Teton  county,  service  of  summons 
was  made  upon  some  of  the  defendants,  but 
not  upon  Lewis  D.  Matheson,  who  resided 
In  California.  Charles  Q.  Bynum  employed 
Balr  &  Verge,  attorneys  at  Chouteau,  and 
through  some  misunderstanding  these  attor- 
neys were  led  to  believe  that  they  were  re- 
tained to  enter  a  general  appearance  for  all 
the  defendants.  After  demurrer  had  been 
overruled,  an  answer  was  prepared  and  filed 
on  behalf  of  the  defendants,  except  Mathe- 
son and  Lee  Bayllss,  and  on  September  3, 
1913,  the  default  of  these  two  was  entered. 
In  January  following  proof  was  submitted 
and  a  decree  entered  agreeable  to  the  prayer 
of  the  complaint  In  May,  1914,  Matheson 
moved  the  court  to  vacate  the  decree  and  set 
aside  the  default  as  against  him,  and  in  the 
notice  specified,  among  other  grounds,  that 
he  had  not  been  served  with  summons,  had 
not  appeared,  or  authorized  or  ratified  any 
appearance  on  his  behalf.  The  motion  was 
noticed  for  hearing  upon  the  affidavits  of 
Matheson,  Charles  O.  Bynum,  and  John  G. 
Balr,  the  proposed  answer  of  Matheson,  and 
the  files  In  the  case.  After  a  hearing  the 
court  granted  the  motion  in  an  order  as  fol- 
lows: 

"It  appearing  to  the  satisfaction  of  the  court 
that  the  defendants  Lewis  D.  Matheson  and  Lee 
Bayliss  have  never  been  served  with  process  in 
said  action,  and  they  have  never  authorized  any 
attorney  to  appear  for  them,  or  either  of  tihem. 
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and  neither  of  them  has  appeared  himself:  It  is 
hereby  ordered  that  the  decree  heretofore  enter- 
ed herein  on  the  19th  day  of  May,  1914,  against 
the  defendants  Lewis  D.  Matheson  and  tiee  Bay- 
liss,  be  and  the  same  is  hereby  vacated  and  set 
ande,  and  the  default  of  aaU  defendants  Lewis 
D.  Matheson  and  Lee  Bayliss  be  and  the  same 
is  hereby  vacated,  and  the  said  defendant  Lewis 
I>.  Matheson  is  nereby  given  leave  to  file  his 
proposed  answer,  which  was  submitted  to  the 
court  at  the  time  said  motion  was  heard." 

From  that  order  plaintiffs  api>ealed. 

[1J  We  shall  not  attempt  to  account  for 
the  numerous  contradictions  which  appear  In 
the  record.  It  was  Incumbent  upon  the  court 
helow  to  i)ass  upon  and  determine  the  cred- 
ibility of  the  witnesses  whose  affidavits  were 
nsed  upon  the  hearing,  and  its  conclusion 
thereon  will  be  accepted  by  this  court  In  the 
absence  of  a  showing  that  the  evidence  was 
insofficlent  to  warrant  the  conclusion.  -  Swil- 
ling T.  Cottonwood  Land  Co.,  44  Mont  339, 
119  Pac.  1102.  The  affidavits  offered  In  sup- 
port of  the  motion  were  competent  imder  ex- 
press statutory  authority.  Rev.  Codes,  K 
7987  and  7992. 

[2]  The  period  of  six  months  mentioned  In 
section  6589  within  which  a  motion  to  vacate 
must  be  presented  applies  In  terms  only  to 
the  case  of  one  who  seeks  relief  from  the 
consequence  of  his  mistake,  inadvertence, 
surprise,  or  excusable  neglect  It  cannot  ap- 
ply to  one  who  has  never  been  served  with 
summons,  and  who  has  not  appeared,  but 
whose  default  has  been  entered  through  the 
Inadvertence  of  some  one  else.  It  Is  unneces- 
sary to  decide  whether,  under  the  concluding 
sentence  In  section  6589,  Matheson  was  en- 
titled to  move  at  any  time  within  a  year 
from  the  rendition  of  the  judgment  against 
blm.  For  the  purposes  of  this  appeal  It  Is 
snffident  to  hold  that  the  trial  court  vraS 
fully  Justified  in  finding  that  he  had  not  de- 
layed his  application  imnecessarlly  after  he 
became  aware  that  the  decree  had  been  ren- 
dered against  him. 

[3]  It  Is  insisted  that  the  affidavit  of  Math- 
eson does  not  suQiciently  negative  the  idea 
that  he  had  authorized  an  attorney  to  appear 
for  him.  This  court  does  not  view  with 
tavoT  distinctions  of  useless  nicety.  In  his 
affidavit  Matheson  declares: 

That  "he  did  not  employ  Hair  &  Verge,  or 
any  other  attorneys,  to  appear  for  him  in  said 
action;  that  he  did  not  authorize  any  one  to 
employ  counsel  for  him  or  to  authorize  any  one 
to  appear  in  his  behalf  in  said  suit;  *  *  * 
that  he  employed  James  Donovan  as  his  attor- 
ney to  appear  for  him  in  said  cause  on  or  about 
January  22,  1914;  and  that  said  Donovan  is 
the  only  attorney  that  has  ever  been  employed 
by  this  affiant  to  look  after  the  interests  of  the 
affiant  in  said  action." 

We  think  this  a  sufficient  showing  that  the 
appearance  made  for  this  defendant  was  un- 
authorized. 

[4-1]  It  Is  tosisted,  also,  that  the  court 
erred  in  setting  aside  the  default,  in  the  ab- 
soioe  of  a  proposed  answer  or  an  affidavit  of 
merits.  The  argument  could  be  fortified  by 
numerous  decisions  of  this  court,  if  the  prem- 


ise upon  which  It  Is  founded  were  true.  The 
order  setting  aside  the  default  Is  a  part  of 
the  bill  of  exceptions,  and  In  It  the  court  re- 
cites that  defendant  Matheson's  proposed  an- 
swer was  submitted  to  the  court  at  the  time 
the  motion  was  heard.  We  entertain  no 
doubt  that  the  learned  Judge  of  the  trial 
court  spoke  accurately  in  this  recital,  and  If 
the  proposed  answer  was  Insufficient  to  pre- 
sent a  defense  upon  the  merits,  it  was  In- 
cumbent upon  the  appellants  to  Incorporate 
It  In  the  bill  of  exceptions  and  present  it  to 
this  court  for  review.  In  its  absence  we  in- 
dulge the  most  liberal  presumptions  in  favor 
of  the  trial  court's  action.  We  will  assume 
that  the  answer,  If  before  us,  would  disclose 
a  defense  upon  the  merits,  and  that  defend- 
ant Matheson  would  be  Injuriously  affected 
by  the  decree  If  permitted  to  stand.  It  Is 
the  policy  of  the  law  that  every  action  or 
proceeding  be  heard  upon  Its  merits,  and 
therefore  this  court  has  uniformly  adhered 
to  the  rule  that  If  the  motion  to  set  aside 
the  default  Is  made  promptly  and  Is  support- 
ed by  a  showing  which  convinces  the  court 
of  Its  merits,  or  which  leaves  the  court  in 
doubt,  or  upon  which  reasonable  minds  might 
differ,  the  court  should  grant  the  motion. 
Nash  V.  Treat,  45  Mont  250,  122  Pac.  745, 
Ann.  Cas.  1913E,  451 ;  Canning  v.  Fried,  48 
Mont  560,  139  Pac.  448. 

[7]  The  trial  court  was  In  error,  however, 
in  setting  aside  the  default  and  vacating  the 
decree  as  against  the  defendant  Lee  Bayliss. 
Bayliss  did  not  ask  for  the  relief  granted, 
or  for  any  relief.  So  far  as  the  record  dis- 
closes, he  Is  satisfied  with  the  decree  against 
him.  There  Is  not  any  showing  in  the  record 
that  he  did  not  authorize  his  appearance  to 
be  entered,  and  In  the  absence  of  such  a 
showing  the  court  should  not  have  Included 
a  reference  to  him  In  the  order. 

[8]  The  court  refers  to  the  decree  as  en- 
tered May  19,  1914.  The  decree  against 
Matheson  and  Bayliss  was  rendered  Janu- 
ary 6,  1914,  and  filed  January  8,  1914.  The 
notice  of  motion  correctly  de8<irlbes  It,  and 
the  hearing  was  directed  to  that  decree,  and, 
to  none  other.  The  mistake  In  the  order,  If 
mistake  it  was,  ought  not  to  deprive  this  de- 
fendant of  the  benefit  to  which  be  Is  entitled. 
The  order  would  have  been  sufficient  without 
attempting  to  give  the  date  of  the  decree. 
Indeed,  It  Is  possible  that  a  decree  filed  with 
the  clerk  on  January  8th  was  not  entered  un- 
til May  19th.  The  entry  of  a  Judgment  Is 
its  recordation  in  the  Judgment  book  men- 
tioned In  section  6804,  Revised  Codes. 

The  cause  Is  remanded  to  the  district  court, 
with  direction  to  reform  the  order  by  exclud- 
ing therefrom  all  reference  to  defendant  Lee 
Bayliss,  and,  as  thus  modified,  it  will  stand 
affirmed.  The  appellants  will  pay  the  costs 
of  the  appeal. 

Modified  and  affirmed. 

BRANTLY,  a  J.,  and  SANNEOEl,  J.,  con- 
cur. 
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STATE  sx  i«I.  McDONAUD  r.  GETCHEII4 

Mayor,  et  al.     (Mo.  8670.) 
(Sapreme  Court  of  Montana.     Oct.  22,  1916.) 

1.  MUNICIPAI,  COKPOHATIONB   ©=»185  —  OFTI- 

CEB8— Police  Officebs— Keinstatembnt. 
A  defense  in  an  action  by  mandamus  for  re- 
instatement of  a  policeman  wrongfully  discharg- 
ed, resting  wholly  on  an  ordinance  abolishing 
the  office  of  city  detective  and  special  policeman 
four  years  before  plaintiff  was  appointed  to  the 
force,  is  immaterial,  since  it  cannot  relate  to 
the  office  in  question. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  H  482-609 ;  Dec.  Dig. 
<S=»185.] 

2.  Municipal  Cobporations  ®=s>185  —  Om* 
CEBS  —  Police  OirxoEaa  —  Wbonofcl  Dis- 

CHABOE. 

A  resolution  of  the  city  council  requiring 
the  police  force  to  be  reduced  to  the  lowest  pos- 
sible working  number  is  no  defense  in  an  action 
against  the  council  for  wrongful  discharge  of  a 
policeman  without  trial,  where  it  appears  that 
as  many  officers  were  employed  after  his  dis- 
charge as  before,  and  he  was  older  In  point  of 
seryioe  than  many  of  those  retained. 

[£id.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  tJ  492-509 ;  Dec.  Dig. 
«=>186.] 

S.  Appeal  and  IEbbob  «=»1170— Mattebs  Rx- 

TIBWABLE— HaBMLESB   EbKOS. 

Under  Rev.  Codes,  {  6593,  providing,  "The 
court  must,  in  every  stage  of  an  action,  disregard 
any  error  or  defect  in  the  pleadings  or  proceed- 
ings which  does  not  affect  uie  substantial  rights 
of  the  parties,  and  no  judgment  shall  be  reversed 
or  affected  by  reason  of  such  error  or  defect," 
a  judgment  for  plaintiff  which  is  manifestly  just 
will  not  be  reversed  for  errors  on  the  trial,  since 
the  substantial  rights  of  defendants  cannot  have 
been  prejudiced. 

[Ed.  Note. — ^EV>r  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §S  4032,  4066,  4075,  4098, 
4101,  4454,  4540-4545 ;   Dec.  Dig.  «=>1170.] 

Appeal  from  District  Court,  Missoula  Coun- 
ty;  John  B.  Patterson,  Judge. 

Mandamus  by  P.  J.  McDonald  against  Andy 
GetcheU,  as  'ilajoi  of  the  City  of  Missoula, 
and  others.  From  an  order  that  the  writ  is- 
sue, defendants  appeal.    Affirmed. 

James  L.  Wallace  and  Chas.  N.  Madeen, 
both  of  Missoula,  for  appellants.  Harry  H. 
Parsons  and  Hall  &  Whitloek,  all  of  Missonla, 
for  resptmdent. 

HOLLOWAT,  J.  The  dty  of  Missonla  Is  a 
municipal  corporation  organized  under  the 
laws  of  this  state.  It  is,  and  for  several 
years  has  been,  a  dty  of  the  first  class.  It 
was  governed  by  a  mayor  and  board  of  alder- 
men until  1911,  when  it  adopted  the  commis- 
sion plan  of  government  and  elected  a  mayor 
and  two  commissioners,  who  since  then  have 
constituted  the  governing  body  of  the  city. 
In  1910  P.  J.  McDonald  successfully  passed 
an  examination  before  the  examining  and 
trial  board  of  the  police  department  of  the 
city,  received  his  appointment  as  policeman 
for  the  probationary  term,  qualified  and  dis- 
charged the  duties  of  his  office  during  such 
term,  and  was  then  appointed  permanently — 
all  under  the  Metropolitan  Police  Law  in 
foice  in  this  state  and  obligatory  upon  a  city 


of  the  class  to  which  MIsBonla  belongs.  He 
qualified  for  the  permanent  appointment  and 
served  continuously  as  policeman  antll  about 
May  27,  1914,  when  he  was  dismissed  with- 
out a  trial.  He  Instituted  this  proceeding  in 
mandamus  to  compel  his  reinstatement,  and 
prevailed  In  the  district  court  The  defend- 
ants have  appealed  from  the  Judgment  and 
an  order  denying  them  a  new  trial. 

[1]  The  case  as  presented  to  us  is  extraor- 
dinary in  some  respects.  The  defeudanta  did 
not  attempt  to  excuse  or  Justify  their  action 
in  removing  the  relator  from  his  office,  either 
in  their  pleading  or  upon  the  trial  With  the 
exception  of  certain  admissions,  their  answer 
is  substantially  a  general  denlaL  Although 
they  constitute  the  governing  body  of  the 
city  and  admit  that  defendant  GetcheU  ia 
mayor,  that  Hodson  and  Houston  are  com- 
missioners, and  that  the  three  constitute  the 
council  for  the  city.  In  their  answer  they  de- 
ny under  oath  that  Missoula  Is  a  municipal 
corporation,  that  it  is  a  city  of  the  first  class, 
that  it  was  ever  controlled  by  the  aldermanic 
form  of  government  or  that  it  is  now  oper- 
ating under  the  commission  plan.  The  only 
evidence  offered  by  the  city  at  the  hearing 
consisted  of  Ordinance  148  and  a  resolution 
of  the  council  adopted  May  27,  1914.  The 
ordinance,  which  abolished  the  office  of  dty 
detective  and  special  policeman,  was  approv- 
ed in  1906,  four  years  before  the  relator  was 
first  appointed  to  office.  The  evidence  was 
wholly  immaterial,  since  it  did  not  relate  to 
the  office  to  which  relator  seeks  reinstate- 
ment 

[2]  The  resolution  referred  to  directed  the 
commissioner  of  public  safety  and  charity 
to  reduce  the  police  force  to  the  lowest  pos- 
sible working  number  consistent  with  the 
maintenance  of  peace  and  good  order ;  but  it 
was  not  followed  hy  any  evidence  that  rela- 
tor was  discharged  or  relegated  to  the  eligi- 
ble list  In  pursuance  of  the  policy  indicated 
in  the  resolution.  On  the  contrary,  the  evi- 
dence discloses  that  as  many  policemen  were 
employed  after  as  before  the  date  of  relator's 
discharge,  that  the  relator  was  one  of  the 
oldest  policemen  In  xwlnt  of  service,  and  that 
several  whose  commissions  were  subsequent 
to  his,  were  retained  in  the  dty's  police  serv- 
ice. We  have  for  consideration  a  meritorious 
case  in  which  relator  demonstrated  that  he 
was  ousted  from  office  to  which  he  was  en- 
titled, and  that  his  discharge  was  effected  in 
flagrant  violation  of  the  Metropolitan  Police 
Law. 

[3]  The  Judgment  restoring  him  is  mani- 
festly Just ;  and  since  it  is  inconceivable  un- 
der the  circumstances  that  any  substantial 
rights  of  defendants  have  been  prejudidally 
affected,  the  errors  committed  upon  the  trial, 
if  such  there  were,  will  be  disregarded.  Sec- 
tion 6598,  Revised  Codes,  provides: 

"Hie  court  must  In  every  stags  of  aa  action, 
disregard  any  error  or  defect  in  the  pleadings 
or  proceedings  which  does  not  affect  the  sub- 


^saFor  other  eases  tee  same  topic  aad  KBT-NUMBBR  In  bU  Key-Numberod  Digests  anilI|Uluos|  ^ 

Digitized  byXnUUVlt. 


Mont) 


EliLINGHOtrSE  ▼.  AJAX  JjTVE  STOCK  CO. 


481 


stantial  rifrhts  ot  the  parties,  and  no  judgment 
shall  be  reversed  or  affected  by  reason  of  such 
error  or  defect." 

The  Judgment  and  order  are  affirmed. 

Affirmed. 

BRANTIiY,  0.  J.,  and  SANNEB,  J.,  con- 
car. 


ELLINGHOUSE  v.  AJAX  LIVE  STOCK  CO. 

(No.  36S7.) 
(Supreme  Court  of  Montana.     Oct.  13,  1915.) 

1.  Appieai.  and  Ebbob  <S=3l93  —  Objection 
Bblow— Necessity— StrmoiKNcy  of  Com- 
plaint. 

The  sufficiency  of  a  complaint  may  be  ques- 
tioned for  the  first  time  on  appeal,  and,  if  found 
fatally  defective,  a  judgment  thereon  for  plain- 
tiff will  be  reversed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S§  1226-1288, 1240;  Dec.  Dig. 
«=»193.] 

2.  P1.EADIN0  «=334r— Complaint  Attacked  on 
Appeal. 

An  attack  upon  a  complaint  for  the  first 
time  on  appeal  is  regarded  with  disfavor,  and 
every  reasonable  deduction  will  be  drawn  from 
the  facts  alleged  in  order  to  uphold  the  plead- 
ing. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent.  Dig.  §{  5%,  66-74;   Dec.  Dig.  <S=>34.] 

3.  Appeal  and  Ebbob  "S^SS©— Pleading — 
Defect  Cubable  by  Amendment. 

A  pleading  will  be  held  sufficient  when  at- 
tacked for  the  first  time  on  appeal  if  the  defect 
forming  the  basis  of  the  objection  is  not  a  mat- 
ter going  to  the  root  of  the  cause  of  action,  but 
is  such  aa  might  have  been  remedied  by  amend- 
ment. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3621,  3622 ;  Dec.  Dig.  <8=» 
889.] 

4.  Appeal  AND  Ebbob  «=»88^-Complaint  At- 
tacked iTiBST  on  Appeai^-Omission  Sup- 
plied BY  Answeb. 

Where  a  complaint  attacked  for  the  first 
time  on  appeal  is  defective  in  failing  to  state  a 
particular  fact  necessary  to  the  cause  of  action, 
It  will  be  deemed  amended  by  an  answer  which 
contains  allegations  supplying  the  omission  or 
proceeds  on  the  assumption  that  the  complaint 
contains  the  allegation  in  question. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  3621,  3tS22 ;  Dec  Die  <S=' 
889.] 

6.  Appeal  and  Ebbob  i&=3889  —  Defective 
Pleading  —  Evidence  Intboduced  With- 
out Objection— Etfect. 

When  a  trial  has  been  had  up<Hi  evidence 
which  has  been  introduced  without  objection,  a 
judgment  for  either  party  will  not  be  reversed 
for  a  defective  pleadmg,  but  the  pleading  will 
be  r^arded  as  having  been  amended  in  the  trial 
court  where  necessary  to  sustain  the  judgment. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  3621,  3622;  Dec.  Dig.  <£=» 
889;    Pleading,  Cent.  Dig.  §  1355.] 

6.  Appbai.  and  Ebbob  <S=3ll70  —  Habmless 

Ebkob— Defective  Pleading. 

Where  properly  raised  below  and  presented 
on  appeal,  the  samciency  of  a  pleading  will  be 
detennined,  but  only  under  the  provisions  of 
Rev.  Codes,  {  6593,  providing  that  no  judgment 
shall  be  reversed  for  error  not  affecting  the  sub- 
stantial rights  of  the  parties. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  }«  4032,  4066,  4075,  4098, 
4101,  4454,  4540-4645 ;    Dec.  Dig.  ®=>1170.] 


7.  Negligence  €=»110— Pessonal  Injuries— 
Complains— Necessaby  Allegations. 

When  the  question  of  its  sufficiency  is  duly 
presented,  a  complaint  seeking  a  recovery  for 
actionable  negligence  will  be  held  bad  unless  it 
alleges  a  legal  duty  owing  from  defendant  to 
plaintiff  to  protect  plaintiff  from  the  injury 
complained  of,  a  breach  of  that  duty,  and  an 
injury  to  plaintiff  proximately  resulting  there- 
from. 

[Ed.  Note. — ^For  other  cases,  see  Negligence, 
Cent  Dig.  ff  177,  178;  Dec.  Dig.  <©=»110.] 

8.  Masteb  and  Servant  <S=3329— Injuby  to 
Thibd  Pebsons  —  Sufficiency  op  Com- 
plaint—Duty. 

_  In  an  action  by  a  portable  sawmill  hand 
against  the  owners  of  a  ranch,  where  the  mill- 
owners  were  cutting  firewood  under  contract 
with  the  ranch  owners,  against  the  ranch  own- 
ers for  injuries  received  through  the  ucgUgence 
of  their  foreman,  who  volunteered  to  help  at  the 
work  in  their  interests,  the  complaint,  which 
failed  to  show  that  the  foreman  was  the  serv- 
ant of  the  ranch  owners,  and  not  of  the  mill- 
owners,  was  bad  for  failure  to  show  a  duty  ow- 
ing by  defendants  to  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §§  1268,  1269;  Dec.  Dig. 
<g=>329.] 

9.  Appeal  and  Ebbob  ®=»889  —  Complaint 
Attacked  fob  Fibst  Time  on  Appeal— Ev- 
idence—Review. 

Where,  on  appeal  from  a  judgment  for 
plaintiff  in  an  action  for  personal  injuries,  de- 
fendant assails  the  sufficiency  of  the  complaint 
for  the  first  time  on  appeal,  the  complaint  will 
be  reviewed  in  connection  with  the  evidence, 
and,  if  a  liability  is  disclosed,  the  judgment  will 
be  affirmed  under  the  rule  that  a  complaint  at- 
tacked for  the  first  time  on  appeal  will  be  con- 
sidered as  amended  so  as  to  sustain  the  judg- 
ment. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  3621,  3622 ;  Dec.  Dig.  <S=> 
889 ;    Pleading,  Cent  Dig.  §  1355.] 

10.  Master  and  Servant  «=>332— Injury  to 
Third  Pebsons— Evidence— Question  pob 

JUBY. 

In  an  action  for  personal  injuries  while 
employed  as  a  portable  sawmill  hand  cutting 
firewood  on  defendant's  ranch  under  a  contract 
between  defendant  and  plaintiff's  employers, 
evidence  held  sufficient  to  go  to  the  jury  on  the 
question  whether  defendant's  foreman,  whose 
negligence  caused  the  injury,  was  acting  in  the 
line  of  his  employment. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  f§  1274^1277;  Dec.  Dig. 
■S=»332.] 

11.  Masteb  and  Servant  €=>193— Injury  to 
Third  Pebsons— Negligence  of  Sebvant 
op  Steangeb. 

The  fellow -servant  doctrine. does  not  apply 
where  an  injury  to  an  employe  is  caused  by  the 
negligence  of  a  coworker  who  is  the  servant  of  n 
stranger  to  the  employment,  since  the  injured 
employs  does  not  assume  the  risk  of  such  neg- 
ligence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  §|  480-485;  Dec  Dig.  <S=» 
193.] 

12.  Master  and  Sebvant  ©=9301— Injuby  to 
'Thibd  Persons— Liability. 

Where  an  employe  is  injured  by  the  negli- 
gence of  a  coworker  who  is  a  servant  of  a  stran- 
ger to  the  employment,  the  master  of  such  co- 
worker is  liable  for  the  injury  if  the  negligent 
act  was  within  the  general  scope  of  the  cowork- 
er's duty  to  his  master. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  1210-1216;  Dec.  Dig. 
<S=».%1.] 
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13.  Master  and  Sbbvakt  «=!»192— Ihjtjht  to 
Employ^  — Who  Abe  Felww  Sejivantb  — 
voluntekbs. 

Where  Uie  foreman  of  a  ranch,  in  the  in* 
terest  of  his  employers,  assists  on  his  own  mo- 
tion in  the  work  of  cutting  firewood,  which  is 
being  done  by  the  owners  of  a  portable  sawmill, 
and  while  so  working  negUgently  causes  an  in< 
jury  to  the  employe  of  the  sawmill  owners,  and 
did  not  submit  himself  to  their  control,  he  did 
not  become  a  fellow  servant  of  the  injured  em- 
ploy^,  since  fellow  service  involves  subjection 
to  the  control  of  the  same  master. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §§  379-381 ;  Dec.  Dig.  «=» 
192.] 

14.  Mabibb  and  Sbbtant  9=388  —  Sebvant 
Tempobabilt  Loaned  to  Anotheb— Effect. 

A  servant  of  one  master,  when  lent  with 
his  consent  to  another,  becomes  temporarily  the 
servant  of  the  other  and  subject  to  his  control 
[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  144-151 ;  Dec.  Dig.  «s> 
88.] 

15.  Masteb  and  Sebvant  €=302— iNJtJBT  to 
Thibd  Pkbsons — Scope  of  Emplotment. 

Whether  at  any  given  time  the  servant  was 
acting  within  the  scope  of  his  employment  is 
determined  bj  whether  he  was  working  in  fur- 
therance of  his  master's  business,  and  not  wheth- 
er he  was  acting  in  obedience  to  the  direction 
of  the  master. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  S§  1217-1221,  1225,  1220; 
Dec  Dig.  <g=3302.T 

16.  Masteb  and  Sebvant  «=»302— Existenck 
op  Relation — Abandonment  of   Emplox- 

MENT— InJUBY  to  ThIBD    PEBSON. 

A  servant  may  abandon  his  master's  em- 
ployment for  the  time  to  accomplish  some  pur- 
pose of  his  own,  and,  if  in  so  doing  he  injures 
another,  the  master  is  not  liable. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {{  1217-1221,  1226,  1220; 
Dec.  Dig.  <S=>302J 

17.  Masteb  and  Sebtant  «=s>305— Irjdbt  to 
Thibd  Pebson  bt  Act  of  Sebvant— Scope 
OF  Employment— Masteb— When  Excused. 

So  long  OS  the  servant  is  doing  some  act 
in  furtherance  of  his  master's  business,  he  will 
be  regarded  as  acting  within  its  scope,  and  the 
master  will  not  be  excused  because  of  a  mere 
deviation  from  his  directions  by  the  servant  on 
the  ground  that  he  did  not  authorize  or  know  of 
the  particular  act,  or  that  in  doing  it  the  serv- 
ant exceeded  his  authority,  or  was  at  a  place 
where  his  duty  did  not  call  him. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  U  1223,  1224;  Dec.  Dig. 
«=>305J 

18.  Masteb  and  Servant  «=>332— Nxolioenok 
of  Sebvant— Liability  of  Masteb— Sin- 
gle Inference  fbom  Pacts— Liability- 
Question  OF  Law  fob  Coubt. 

Where,  in  an  action  for  personal  injuries 
against  a  master  for  the  negligence  of  his  serv- 
ant, the  facts  present  no  conflict  and  support 
but  one  inference,  and  that  favorable  to  the 
master,  his  freedom  from  liability  is  determin- 
able by  the  court  as  a  question  of  law. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  g$  1274-1277;  Dec.  Dig. 
<S=>332.] 

19.  Masteb  and  Sebvant  ®=5332— Injcby  to 
Thibd  Persons— Neqlioence  of  Sebvant — 
Question  fob  Juby. 

Where,  in  an  action  against  a  master  for 
injuries  caused  by  the  negligence  of  his  servant. 


the  evidence  is  conflicting,  the  liability  ot  the 
master  is  to  be  determined  by  the  jury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {{  1274-1277;  Dec  Dig. 
<S=»332.] 

Appeal  from  District  Court,  Beaverhead 
County ;  J.  B.  Poinde.icter,  Judge. 

Action  by  Richard  EUlngbouse  against  the 
Ajax  live  Stock  Company.  From  a  Judg- 
ment for  defendant,  plaintiff  appeals.  Re- 
versed and  remanded  for  a  trial  on  the  mer- 
its. 

McCaffery  &  Tyler,  of  Butte,  Robison  & 
Qilbert,  of  Dillon,  and  Maury,  Templeman  & 
Davies,  of  Butte,  for  appellant  Rodgers  & 
Gilbert,  of  Dillon,  for  respondent 

BRANTLY,  C.  J.  Plaintiff  brought  this 
action  for  damages  for  the  loss  of  bis  right 
hand  through  the  alleged  negligence  of  the 
defendant  At  the  trial  the  court  sustained 
defendant's  motion  for  nonsuit  Judgment 
was  entered  accordingly.  Plaintiff  lias  ap- 
pealed. 

At  the  time  of  the  accident  plaintiff,  with 
four  others,  was  employed  by  C.  H.  Strow- 
bridge  and  Fred  H.  Holman  In  the  opera- 
tion of  an  ordinary  circular  woodsaw  which 
was  propelled  by  steam.  Strowbridge  and 
Holman  had  contracted  with  the  defendant, 
through  Jacob  Louk,  the  foreman  in  charge 
of  the  ranch,  to  saw  a  quantity  of  logs  into 
lengths  rendering  them  suitable  for  use  as 
stovewood  on  defendant's  ranch.  They  were 
to  furnish  their  own  machine  and  servants, 
and  to  receive  $2.50  per  hour.  Strowbridge 
was  not  present  Holman  was  operating  the 
machine.  The  logs  were  passed  from  left 
to  right  To  plaintiff  was  assigned  the  dnty 
of  operating  the  saw,  which  required  him, 
as  a  log  was  passed,  to  force  the  carriage 
back  with  his  left  hand  to  bring  the  log  in 
contact  with  the  saw,  and  at  the  same  time 
to  hold  the  log  steady  by  placing  his  right 
hand  on  it,  a  few  inches  to  the  left  of  the 
saw.  To  one  of  the  other  employfe  was  as- 
signed the  task  of  carrying  away  the  lengths 
or  blocks  as  fast  as  they  were  cut  off.  To 
the  remaining  three  was  assigned  the  task  of 
bringing  the  logs  up  and  putting  them  upon 
the  carriage  or  table  of  the  machine.  One 
of  them  (Worcester)  was  required  also  to 
act  as  guard  by  standing  at  the  left  of 
plaintiff,  and,  besides  assisting  to  place  the 
logs  upon  the  carriage,  to  pass  tnem  along 
or  feed  them  to  the  saw.  It  was  also  his 
duty,  when  a  log  was  being  placed  upon  the 
carriage,  to  see  that  It  was  not  thrust  against 
the  log  upon  which  plaintiff  was  engaged, 
and  thus  to  prevent  the  obstruction  of  his 
part  of  the  work  and  to  guard  him  against 
the  danger  of  having  his  right  hand  forced 
into  contact  with  the  saw.  After  the  work 
had  proceeded  for  a  short  time  L«uk  volon- 
tarily  took  the  place  of  Worcester,  saying, 
as  he  did  so,  that  he  wanted  to  do  the  feed- 
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tog;  that  theretoifore  the  wood  had  been 
cut  too  long;  and  that  he  wanted  to  see 
that  It  was  cnt  short  On  prior  occasions 
Strowbrldge  and  Holman  had  cut  wood  for 
defendant  Two  other  subordinate  employes 
of  the  defendant  were  engaged  with  Strow- 
brldge and  Holman's  employes  In  bringing 
up  and  placing  logs  upon  the  carriage. 
Whetiier  they  were  doing  this  at  the  to- 
stance  of  Louk  or  not  does  not  appear, 
except  inferentlally  from  the  fact  that  they 
were  In  the  employ  of  the  defendant  and 
lionk  was  Its  foreman.  Holman  had  not 
requested  their  services,  nor  was  he  to  pay 
them  any  compensation.  A  few  mlnntes 
after  liouk  took  the  place  of  Worcester  a 
log  was  thrust  against  the  end  of  a  short 
piece  of  another  In  which  plaintiff  was  about 
to  make  the  last  cut  This  forced  plaintiff's 
hand  upon  the  saw,  with  the  result  that  It 
was  so  badly  lacerated  that  amputation  of 
It  at  the  wrist  was  necessary.  Holman  and 
Strowbrldge  were  equipped  with  help  suffi- 
cient to  enable  them  to  carry  out  the  con- 
tract without  assistance  from  Lonk  and  his 
subordinates.  They  therefore  did  not  need 
any  assistance.  Plaintiff  did  not  see  Ix>uk  or 
either  of  bis  subordinates  have  hold  of  the 
log  at  the  time  he  was  hurt,  because  hla 
attention  was  directed  to  the  operation  of 
the  saw.  Apart  from  displacing  Worcester, 
liOuk  did  not  assume  to  control  the  conduct 
of  the  work,  Holman  continuing  otherwise 
in  control. 

The  complaint  charges  that  while  the  plain- 
tiff was  engaged  in  the  work  of  feeding  the 
logs  to  the  saw,  under  his  employment  afore- 
said, the  servants  of  the  defendant  negligent- 
ly shoved  against  the  log  which  plaintiff  was 
feeding  to  the  saw,  another  log  which  they 
were  about  to  put  upon  the  carriage,  thus 
pushing  the  former  and  forcing  plaintiff's 
band  upon  the  saw,  whereby  it  was  cut  off 
at  the  wrist.  The  answer,  besides  denying 
all  the  allegations  of  the  complaint,  alleges 
as  special  defenses  that  the  plaintiff  as- 
sumed the  risk,  and  that  the  injury  was 
caused  by  the  negligence  of  his  fellow  serv- 
ants. AH  the  evidence  tendered  by  plaintiff 
was  admitted  without  objection. 

At  the  outset  we  are  met  with  the  con- 
tention by  counsel  for  the  defendant  that 
the  complaint  does  not  state  a  cause  of  ac- 
tion, and  that,  however  meritorious  the  case 
disclosed  by  plaintiff's  evidence,  the  judg- 
ment must  be  affirmed  for  this  reason.  The 
snfficiency  of  the  complaint  was  not  chal- 
lenged to  the  trial  court  either  by  demurrer 
or  by  objection  to  the  admission  of  evidence, 
and,  tbou^  one  of  the  grounds  of  the  mo- 
tion for  nonsuit  was  that  the  pleadings  are 
not  sufficient  to  support  a  judgment,  this 
ground  was  apparently  not  seriously  urged 
upon  the  attention  of  the  court.  The  order 
sustaining  the  motion  is  couched  in  general 
terms,  but  the  court  seems  to  have  proceeded 
apon  the  theory  that  the  evidence  la  insuffi- 
cient to  make  a  case  for  the  jury. 


[1-S]  It  is  well  settled  by  the  decisions  of 
this  court  that  the  sufficiency  of  a  complatot 
may  be  questioned  for  the  first  time  on  ap- 
peal, and  that  if  found  fatally  defective,  a 
judgment  rendered  thereon  for  the  plaintiff 
will  be  reversed.  Foster  y.  Wilson,  5  Mont 
53,  2  Pac.  310;  Tracy  v.  Harmon,  17  Mont 
465,  43  Pac.  500;  Shober  v.  Blackford,  46 
Mont  194,  127  Pac.  329;  Cole  v.  Helena,  U 
&  Ry.  Co.,  49  Mont  443,  143  Pac.  974.  These 
cases  merely  give  force  to  the  rule  declared 
by  the  statute  (Rev.  Codes,  g  6539)  that  a 
failure  to  question  the  sufficiency  of  a  com- 
platot by  demurrer  to  the  -trial  court  does 
not  amount  to  a  waiver  of  the  right  to  ques- 
tion It  thereafter.  When,  however,  the  point 
is  made  in  this  court  for  the  first  time  on 
appeal,  the  objection  is  regarded  with  dis- 
favor, and  every  reasonable  deduction  will 
be  drawn  from  the  facts  stated  to  order  to 
uphold  the  pleading.  So  also  will  the  plead- 
tog  be  held  sufficient  if  the  defect  made  the 
basis  of  the  objection  is  not  a  matter  going 
to  the  root  of  tlie  cause  of  action,  but  Is 
such  as  might  have  been  remedied  by  an 
amendment  Agato,  though  it  be  deficient, 
in  its  omission  to  state  a  particular  fact 
necessary  to  make  out  a  cause  of  action,  it 
will  be  deemed  amended  by  the  answer  when 
the  latter  contains  allegations  whlA  supply 
the  omission  (Wllscm  v.  Harris,  21  Mont 
374,  54  Pac  46),  or  assumes  that  the  com- 
platot contatos  the  allegation  to  question 
(Lynch  V.  Becbtel,  19  Mont  548,  48  Pac. 
1112 ;  Hefferlto  v.  Karlman,  29  Mont  139,  74 
Pac.  201 ;  Stephens  v.  Conley,  48  Mont.  352, 
138  Pac.  189).  And  when  a  trial  has  been' 
had  upon  the  evidence  which  has  been  totro- 
duced  without  objection,  a  judgment  for 
platotiff  will  not  be  reversed  for  a  defective 
complaint  but  the  complatot  will  be  regard- 
ed as  having  been  amended  to  the  trial  court, 
if  this  is  necessary  to  sustato  the  judgment 
Moss  V.  Goodhart,  47  Mont  257,  131  Pac. 
1071.  When,  under  the  same  condition  of 
the  case,  the  judgment  is  for  the  defendant, 
whether  on  motion  for  nonsuit  or  on  the 
merits,  the  potot  tliat  the  complatot  is  not 
sufficient  will  not  be  entertained,  but  the 
case  will  be  considered  on  the  merits  and 
disposed  of  as  if  the  proper  amendment  had 
been  made  upon  request  of  plaintiff  or  by 
order  of  the  trial  court,  unless  the  defect  Is 
of  such  a  character  that  it  cannot  be  re- 
moved by  an  amendment  Post  v.  Liberty, 
45  Mont  1,  121  Pac.  475;  Lackman  v.  Simp- 
son, 46  Mont  518,  129  Pac.  325.  The  rule 
applies  also  to  the  answer  of  the  defendant 
Lackman  v.  Simpson,  supra. 

[I]  Of  course,  if  the  sufficiency  of  the 
pleading  has  been  challenged  to  the  trial  court 
by  appropriate  method,  the  ruling  thereon 
properly  presents  a  question  for  consider- 
ation by  this  court,  and  it  will  review  the 
action  of  the  trial  court  thereon  and  deter- 
mine the  rights  of  the  parties  accordingly, 
subject  to  the  injunction  found  to  section 
6693  of  the  Revised  Codes: 
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"The  court  must,  In  every  stage  of  an  action, 
disregard  any  error  or  defect  in  the  pleadings  or 
proceedings  which  does  not  affect  the  substan- 
tial rights  of  the  parties,  and  no  judgment  shall 
be  reversed  or  affected  by  reason  of  such  error 
or  defect" 

[7]  It  is  elementary  that,  when  a  plain- 
tiff seeks  recovery  for  actionable  negligence, 
his  'complaint  must  allege  facts  showing 
these  three  elements:  (1)  That  the  defend- 
ant was  under  a  legal  duty  to  protect  him 
from  the  Injury  of  which  he  complains;  (?) 
that  the  defendant  failed  to  perform  this 
duty ;  and  (3)  that  the  injury  was  proxi- 
mately caused  by  defendant's  delinquency. 
All  of  these  elements  combined  constitute 
the  cause  of  action;  and  If  the  complaint 
fails  to  disclose,  directly  or  by  fair  Inference 
from  the  facts  alleged,  the  presence  of  all 
of  them,  it  is  Insufficient,  for  it  fails  to  state 
the  facts  constituting  a  cause  of  action.  The 
rule,  broadly  stated,  has  application  only  to 
cases  in  which  seasonable  attack  has  been 
made  upon  the  pleading  in  the  trial  court 
If  this  is  not  done,  and  the  defendant — as  was 
the  case  here — allows  the  plaintiff  to  submit 
the  case  to  a  trial  without  objection,  and  per- 
mits him  to  establish  by  his  evidence  the 
presence  of  all  the  elements  of  his  cause  of 
action  which  the  complaint  shadows  forth, 
but  fails  to  state  as  definitely  as  it  might 
have  done,  even  the  trial  court  should  not 
nonsuit  plaintiff  because  of  the  defective 
pleading,  but  direct  it  to  be  amended  so  as 
to  remove  the  defect.  As  already  said,  when 
the  case  reaches  this  court,  it  will  be  pre- 
pumed  that  the  trial  court  has  done  its  duty, 
and  the  defect  will  be  disregarded.  We  have 
referred  to  the  requirements  to  be  observed 
In  formulating  a  complaint  in  an  action  for 
wrong  caused  by  negligence  because  the 
case  at  bar  is  one  of  that  kind.  The  rule  ap- 
plies as  well  to  any  other  kind  of  action. 

[I]  We  shall  not  quote  the  complaint  in 
extenso.  It  is  defective  In  that  it  does  not 
state  what  was  the  relation  of  the  defendant 
to  Strowbridge  and  Holman.  It  does  not 
allege  that  they  were  sawing  wood  for  the 
defendant  or  that  they  were  upon  its  premi- 
ses ;  nor  does  it  allege,  except  by  way  of  con- 
clusion, that  Louk  and  his  two  subordinates 
were  defendant's  servants,  or  were  not  serv- 
ants of  Strowbridge  and  Holman.  In  the 
absence  of  a  statement  of  facts  disclosing  the 
relation  existing  between  the  defendant  and 
Strowbridge  and  Holman,  and  the  capacity 
In  which  Louk  and  his  sut>ordinates  were 
acting,  a  liability  on  the  part  of  the  defend- 
ant is  not  made  appareut,  because  it  does 
not  appear  that  defendant  owed  any  duty 
to  plaintiff. 

[9]  Under  the  rule  of  the  cases  cited  supra, 
however,  the  question  before  us  is  not  one 
of  pleading,  but  one  arising  upon  the  plead- 
ing and  evidence;  in  other  words,  whether 
the  direction  of  nonsuit  was  proper  is  to  be 
determined  upon  the  pleading  as  aided  by 
the  evidence. 


[10]  It  appears  fr<Mn  tbe  above  summary 
of  the  evidence  that  Strowbridge  and  Hol- 
man had  an  Independent  contract  to  saw  a 
quantity  of  wood  for  the  defendant,  and  were 
upon  its  premises  for  tliat  purpose.  They 
were  furnishing  their  own  emidoyes,  and 
needed  no  assistance.  Louk,  with  his  two 
subordinates,  who  infer^itlally  acted  under 
his  direction,  volunteered  to  assist  in  the 
accomplishment  of  the  work.  It  does  not 
appear  whether  Louk  had  hold  of  the  log 
which  pushed  plaintiff's  hand  up<»  the  saw, 
but,  inasmuch  as  he  bad  assumed  to  perform 
Worcester's  duty,  and  this  duty  required 
him  to  assist  In  putting  logs  npon  the  car- 
riage and  to  pass  them  to  the  saw,  the  fact 
that  the  injury  occurred  while  he  was  engag- 
ed in  doing  this  warrants  the  inference  that 
he  either  alone  or  by  the  aid  of  his  subordi- 
nates, in  assisting  the  employes  of  Strow- 
bridge and  Holman  tn  bringing  up  the  log, 
negligently  thrust  it  forward  too  rapidly, 
and  thus  caused  the  plalntifTs  injury.  That 
the  employes  of  Strowbridge  and  Holman 
were  negligent  and  their  negligence  con- 
curred with  that  of  defendant's  servants 
would  not  exculpate  the  defendant.  Free- 
man V.  Sand  Coulee  Coal  Co.,  25  Mont.  IM, 
64  Pac.  347.  The  evidence  Is  therefore  suf- 
ficient to  show  prima  facie  that  the  injury 
was  caused  by  Louk's  negligence,  and  hence 
that  he  became  personally  liable.  Whether 
this  wrong  is  imputable  to  tbe  defendant  de- 
pends upon  the  further  inquiry  whether,  by 
assuming  the  position  he  did,  he  became  the 
fellow  servant  of  the  plaintiff  for  the  time, 
and,  if  not,  he  was  acting  within  the  scope 
of  his  employment  by  defendant. 

[11,12]  We  understand  the  accepted  rule 
to  be  that  the  fellow-servant  doctrine  has  no 
application  to  a  case  in  which  tbe  injury 
complained  of  was  caused  by  the  servant 
of  a  stranger  to  the  common  employment, 
even  though  such  servant  was  at  the  time  en- 
gaged In  the  .same  general  operation  as  the 
Injured  servant.  In  such  a  case  the  Injured 
servant  will  not  be  held  to  have  assumed  the 
risks  Incident  to  the  negligence  of  the  other, 
any  more  than  he  would  the  risks  incident 
to  the  negligence  of  a  stranger;  and  if  the 
other  at  the  time  of  the  injury  is  acting  with- 
in the  general  scope  of  Ills  duty  to  his  master, 
his  master  is  liable  under  the  rule  of  the 
maxim  respondeat  superior.  On  this  subject 
Mr.  Labatt  says: 

"In  cases  where  a  third  person  is  sued  for 
injuries  caused  by  the  negligence  of  his  servants, 
it  is  considered  that  the  fact  of  their  having 
been  at  the  time  of  the  accident  engaged  in  the 
same  general  operation  as  the  injured  servant 
is  not  a  sufficient  ground  for  putting  him  upon 
a  footing  different  from  that  upon  which  any 
other  stranger  would  stand  in  an  action  against 
the  same  defendant  for  injuries  caused  by  the 
negligence  of  his  servants.  That  is  to  say,  as 
the  mere  general  knowledge  that  the  servants 
of  a  person  with  whom  a  stranger  is  brought 
into  contact  in  the  transaction  of  everyday  life 
may  act  negligently  has  never  been  considered 
to  involve  the  corollary  that  he  accepted  the 
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tiaks  of  tiie  situation,  so  the  rale  is  nov  well 
settled,  both  in  this  country  and  in  Bngland, 
that,  'unless  the  person  sought  to  be  rendered 
liable  for  the  negligence  of  his  servant  can  show 
that  the  person  so  seeking  to  make  him  liable 
was  himself  in  his  service,  the  defense  of  com- 
mon employment  is  not  open  to  him.'  In  brief, 
the  doctrine  of  common  employment  'applies 
only  where  the  action  is  brought  for  an  injury 
to  a  servant  or  agent  against  the  principal  by 
whom  such  servant  was  himself  employed.  The 
rationale  of  this  rule  is  that  a  defense  which 
*  *  *  is  based  upon  the  h^otbesis  that,  as 
accessory  to  the  contract  of  hiring,  there  is  im- 
plied on  the  servant's  i^rt  an  agreement  to  as- 
sume the  risk  of  being  injured  by  the  negligence 
of  his  coemploySs,  cannot  properly  be  Invoked 
where  he  is  suing  a  person  with  whom  he  has 
no  contractual  relations."  4  Labatt  on  Master 
and  Servant,  |  1414. 

[13]  That  Louk  and  bla  subordinates  were 
not  tbe  servants  of  Strowbrldge  and  Holman 
Is  apparent  Lonk's  declared  purpose  at 
the  time  he  displaced  Worcester  Indicates 
this;  for  he  took  the  place  not  merely  to 
assist  the  work,  but  to  see  that  It  was  dons 
to  meet  bis  approval,  thus  indicating  that  he 
was  not  submitting  himself  to  the  control  of 
Holman,  and  that  he  was  assuming,  for  thl6 
purpose,  to  control  the  conduct  of  the  work. 
Under  the  rule  recognized  by  the  authorities 
generally,  he  did  not  become  the  plaintiff's 
fellow  servant;  nor  did  his  subordinates 
become  such,  for  they  were  acting  under  his 
direction. 

"The  real  test  by  which  to  determine  wheth- 
er a  person  is  acting  as  the  servant  of  another 
is  to  ascertain  whether  at  the  time  the  injury 
was  inflicted  he  was  subject  to  such  person's 
orders  and  control  and  was  liable  to  be  discharg- 
ed by  him  for  disobedience  of  orders  or  mis- 
condnct."  Wood,  Law  of  Master  and  Servant,  | 
817. 

See,  also,  4  Thompson's  Com.  on  the  Law 
of  Negligence,  4896;  1  Shearman  &  Bed- 
fleld  on  Negligence  (5th  Ed.)  $  225;  U.  S. 
Board  &  Paper  Go.  t.  Landers  (Ind.  App.) 
92  N.  E.  20S;  Union  Pac.  Ry.  Co.  v.  BiUeter, 
28  Neb.  422,  44  N.  W.  488. 

"The  rule  qnoted  by  the  greatest  number  of 
adjudged  cases  is  that  all  who  serve  a  common 
master,  work  under  the  same  control,  derive 
authority  and  compcnBOtion  from  the  same  com- 
mon source,  and  are  engaged  in  the  same  gen- 
eral business,  though  it  may  be  in  different 
grades  or  departments  of  it,  are  fellow  servants, 
who,  under  the  rule  under  consideration,  are 
deemed  to  take  the  risk  of  each  other's  negli- 
gence. It  is  said  that  subjection  to  control  and 
direction  by  the  same  general  master  in  the 
same  common  object,  and  not  the  fact  that  em- 
ployes are  paid  by  the  same  general  master,  is 
the  test  of  fellow  service."  4  Thompson's  Com. 
on  the  Law  of  Negligence,  {  4917. 

Under  this  test,  Louk  and  his  subordinates 
were  acting  upon  his  Inltlattve,  or  else  for 
the  benefit  of  the  defendant  under  their  em- 
ployment  by  it. 

[14]  The  servant  of  one  master  may  tem- 
porarily enter  the  service  of  another  and  for 
the  time  become  the  servant  of  the  other; 
as  when  the  servant  Is  lent  by  his  master  to 
the  other  for  the  particular  employment  and 
becomes  subject  to  the  control  of  the  other. 
For  anything  done  in  that  employment  he 
becomes,  for  the  time  being,  tbe  servant  of 


the  person  to  vt-hom  he  is  lent,  provided  he 
has  consented  to  be  lent.  Johnson  v.  Lind- 
say, [1891]  App.  Gas.  371,  L.  J.  Q.  B.  (N.  S.) 
90;  Rourke  v.  White  Moss  Colliery  Co.,  2 
0.  P.  D.  (L.  R.)  205;  Delaware,  etc.,  Ry.  Co. 
V.  Hardy,  59  N.  J.  Law,  35,  34  Atl.  986;  Del- 
ory  V.  Blodgett,  185  Mass.  126,  69  N.  E.  1078, 
64  L.  R.  A.  114,  102  Am.  St  Rep.  328.  The 
evidence  In  this  case  does  not  suggest  that 
Louk  and  his  subordinates'  were  lent  to 
Strowbrldge  and  Holman  by  the  defendant 
So  far  as  the  evidence  Justifies  any  inference, 
it  implies  that  for  the  time  Louk  was  the 
alter  ego  of  the  defendant.  Louk  was  there- 
fore a  stranger  to  the  plaintiff.  So  also  were 
his  subordinates;  and,  since  it  appears  that 
they  were  engaged  with  Louk  in  assisting  in 
tbe  bringing  up  and  placing  the  logs  In  posi- 
tion to  be  sawed,  they  presumably  contributed 
to  his  injury.  But  it  would  not  affect  the  re- 
sult if  blame  oould  not  attach  to  them,  but 
to  Louk  exclusively.  All,  however,  were 
prima  fade  strangers  to  the  plaintiff,  and  if 
it  should  be  made  to  appear  that  any  one  of 
the  three  only  caused  his  Injury,  this  would 
be  suihclent  to  fix  liability  upon  him. 

[1 S-1 7]  It  remains,  then,  to  inquire  wheth- 
er they  were  Acting  within  the  scope  of  their 
employment  In  determining  this  question 
the  Inquiry  is  not  Was  the  servant  at  the 
particular  time  acting  In  obedience  to  the 
direction  of  the  master?  but,  Was  he  acting 
In  furtherance  of  his  master's  business?  A 
servant  may  abandon  bis  master's  employ- 
ment for  the  time  to  accomplish  some  pur- 
pose of  his  own.  If  In  accomplishing  this 
purpose  he  does  an  injury  to  another,  his 
master  is  not  liable;  but  a  mere  deviation 
from  the  master's  directions  with  reference 
to  the  business  in  which  he  is  employed  is 
not  an  abandonment  of  his  employment  and 
so  long  as  he  Is  doing  some  act  in  furtherance 
thereof  he  will  be  regarded  as  acting  within 
its  scope,  and  the  master  will  not  be  excused 
on  the  ground  that  he  did  not  authorize  the 
particular  act,  or  that  he  had  no  knowledge 
of  it,  or  that  In  doing  it  the  servant  exceeded 
bis  authority,  or,  again,  that  he  did  it  at  a 
place  to  which  bis  duty  did  not  call  him. 
Barmore  v.  Vlcksburg,  etc.,  Ry.  Co.,  85  Miss. 
426,  38  South.  210,  70  I*  R.  A.  627,  3  Ann. 
Gas.  594;  Geraty  v.  Nat.  Ice  Co.,  16  App. 
Div.  174,  44  N.  ;.  Supp.  659;  Hlggins  v. 
WatervUet  T.  &  R.  Co.,  46  N.  Y.  23,  7  Am. 
Rep.  293 ;  Rounds  v.  Delaware,  L.  &  W.  R. 
Co.,  64  N.  Y.  129,  21  Am.  Rep.  597;  Evans- 
ville  &  T.  H.  R.  Co.  v.  McKee,  99  Ind.  519, 
60  Am.  Rep.  102. 

"The  rationale  of  the  master's  liability  for 
tortious  acts  which  'come  within  the  scope  of 
the  servant's  general  duty,  although  in  doing 
the  particular  act  complamed  of  he  may  have 
exceeded  his  authority,  is  that,  in  most  cases 
where  a  duty  is  to  be  performed  or  an  act  done 
by  a  servant,  some  discretion  must  be  vested  in 
hmi  to  whom  the  doing  of  it  is  committed  ;  and, 
where  this  is  so,  the  master  cannot  enjoy  the 
benefit  of  his  servant's  acts  which  involve  this 
discretion  without  being  responsible  for  their 
result    The  rule  is  held  especially  appllcabla 
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Vhere  the  master  is  absent,  and  the  duty  to 
be  performed  vicariously  is  general  in  character, 
aa  in  the  case  of  conductors  of  public  vehicles, 
railway  servants  and  the  like.'  '"^  6  Labatt  on 
Master  and  Servant,  6868. 

Louk  was  in  charge  of  the  ranch.  He  had 
let  the  contract  for  the  work,  and  It  seems 
clear  that  it  was  his  duty  to  see  that  It  was 
properly  done  without  loss  of  time. 

[18,19]  As  the  solution  of  the  question 
tu^s  in  each  case  upon  the  proper  Inference 
to  be  drawn  from  the  facts.  If  they  present 
no  conflict  and  furnish  the  basis  for  but  a 
single  Inference,  and  that  favorable  to  the 
master,  his  freedom  from  liability  is  to  be 
determined  by  the  court  as  a  question  of  law. 
If  there  is  a  conflict  in  the  evidence,  or  more 
than  one  Inference  may  be  drawn  from  it,  the 
liability  of  the  master  is  an  issue  to  be  de- 
termined by  the  Jury.  6  Labatt  on  Master 
and  Servant,  §  2275. 

We  are  of  the  opinion  that  the  evidence 
here  justifies  a  prima  fade  conduslon  that 
Louk  and  his  subordinates  were  wlttiln  the 
line  of  their  employment  as  servants  of  de- 
fendant, and  thus  a  case  was  made  for  the 
Jury. 

The  Judgment  is  reversed,  and  the  cause 
remanded  for  trial  on  the  merits. 

Reversed  and  remanded. 

SANNEOt,  J.,  concurs. 

HOLLOWAY,  J.  I  concur  In  the  result 
reached  above.  As  I  understand  the  general 
rule  announced  In  Moss  v.  Goodhart  and 
Lackman  y.  Simpson,  to  which  reference  Is 
made,  It  is  that,  when  a  cause  has  been  tried, 
and  evidence  has  been  admitted  without  ob- 
jection which  tends  to  prove  a  material  fact 
which  should  have  been  pleaded,  but  was  not, 
the  deficient  pleading  will  be  deemed  to  have 
been  amended  to  conform  to  such  proof. 


BOLLN  et  aL  v.  COIiORADO  &  S.  RT.  CO. 

(No.  840.) 
(Supreme  Court  of  Wyoming.    Nov.  18,  1915.) 

Adverse  Possession  ®=>68  —  (3eabaotkb  of 

Holding— Claim  of  Riout. 
Where  a  hotel  was  buUt  partly  upon  land 
belonging  to  a  railroad,  and  the  successive  own- 
ers of  the  hotel  knew  it  stood  upon  the  railroad 
land  and  claimed  no  right  therein,  keeping  pos- 
session under  the  mistaken  belief  that  merely 
iV  going  upon  land  they  knew  was  owned  by 
another  and  being  suffered  to  remain  in  pos- 
session for  10  years  they  would  acquire  title 
by  prescription,  such  owners'  possession  for  10 
years  did  not  ripen  into  title  by  prescription, 
since  to  have  that  effect  the  possession  must  not 
only  be  open,  notorious,  exclusive,  and  continu- 
ous for  the  full  10-year  period  of  the  stat- 
ute, but  must  also  be  taken  and  held  either  un- 
der color  of  title  or  claim  of  right 

[E3d.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  U  387-393;  Dec  Dig.  «=> 
68.] 

Error  to  District  Court,  Cionverse  County ; 
Charles  E.  Winter,  Judge. 


Action  by  the  Colorado  ft  Southern  Rail- 
way Company  against  Otto  H.  BoUn  and  Hul- 
bert  B.  Southwlck.  Judgment  for  plaintiff, 
and  defendants  bring  error.    Affirmed. 

Harvey  &  Hawley,  of  Douglas,  for  plain- 
tiffs in  error.  C.  W.  Burdlck,  of  Cheyenne, 
and  A.  C.  Campbell,  of  C^usper,  for  defend- 
ant In  error. 

BEARD,  J.  The  defendant  In  error  (plain- 
tiff below)  brought  this  action  against  the 
plaintiffs  In  error  (defendants  below)  to  re- 
cover the  possession  of  a  small  tract  of  land 
situated  In  Converse  county.  The  trial  was 
to  the  court  without  a  Jury,  and  the  court 
found  and  gave  Judgment  for  the  plaintiff, 
and  defendants  bring  error. 

On  the  trial  it  was  stipulated  in  writing 
between  the  parties:  That  on  January  13. 
1891,  the  Union  Pacific,  Denver  &  Gulf  Rail- 
way Company,  a  corporation,  acquired  by 
purchase  the  fee-simple  title  to  a  strip  or 
tract  of  land,  including  the  tract  in  contro- 
versy, as  shown  by  a  deed  duly  filed  for  rec- 
ord January  20, 1691.  That  between  January 
13,  1891,  and  Novranber  26,  1898,  said  com- 
pany had  not  sold,  assigned,  transferred,  or 
set  over  to  any  one  any  of  Its  right,  title, 
or  Interest  In  said  tract  That  November  26, 
1S9S,  Henry  Budge,  John  Kennedy,  Tod,  and 
Edward  O.  Henderson,  under  foreclosure  pro- 
ceedings, by  a  deed  from  a  ^tedal  master, 
filed  March  1,  1699,  acquired  all  of  the  prop- 
erty of  said  Union  Padflc,  Denver  &  Gulf 
Railway  Company,  situated,  lying,  and  being 
in  said  county,  including  said  strip  or  tract 
of  land.  That  December  29,  1898,  said  Budge, 
Kennedy,  Tod,  and  E.  C.  Henderson,  by  deed 
filed  March  1,  1899,  conveyed  to  plaintiff  all 
of  the  pr(^)erty  acquired  by  them  under  said 
special  master's  deed.  That  plaintiff  has  not 
sold,  assigned,  transferred,  or  set  over  to  de- 
fendants, or  to  any  one,  said  strip  or  tract  of 
land  or  any  part  thereof. 

The  claim  of  defendants  is  that  they  have 
acquired  title  to  the  tract  in  dispute  by 
prescription.  There  is  practically  no  contro- 
versy bertween  the  parties  as  to  the  facts. 
It  appears  that  In  the  spring  of  1691  a  build- 
ing used  as  a  hotel  was  erected  on  the  tract 
In  dispute,  or  at  least  partly  on  said  land, 
by  one  McLaughUn,  that  he  sold  the  building 
to  one  Fisher,  and  that  Fisher  in  the  fall 
of  1891  sold  the  building  to  one  Howe.  Be- 
tween the  faU  of  190i  and  1906  Howe  sold 
the  building  to  cae  Hughes,  who  held  the 
property  for  about  six  months,  and  then  sold 
back  to  Howe.  In  February,  1907,  Howe 
sold  the  building  to  the  defendants.  It  Is  not 
disputed  that  defendants  and  thdr  grantors 
were  openly,  notoriously,  exclusively,  and 
continuously  in  possession  of  the  tract  in 
dlepute  from  the  earing  of  1891  up  to  the 
time  of  the  commencement  of  this  action, 
November  25,  1913.  The  question  here  is: 
Was  such  possession  adverse  to  plaintUTs 
tittle,  so  as  to  ripen  into  a  title  by  prescrip- 
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tlon?  To  hare  that  effeot  the  possession 
mnst  not  only  be  open,  notorious,  excluslTe, 
and  continuous  for  tbe  full  period  of  the 
statute,  which  In  this  state  Is  10  years,  but 
such  possession  must  also  be  taken  and  held 
dther  under  color  of  title  or  claim  of  right 
Bryant  v.  Cbdle,  Adm'r,  18  Wya  84-86,  104 
Pac.  23,  106  Pac.  687.  In  the  case  here  It  is 
not  claimed  that  defendants  or  their  gran- 
tors had  color  of  title.  Howe  wtis  called 
and  testified  as  a  witness  for  defendants,  and 
stated  that  he  bought  the  hotel  In  the  fall 
of  1894,  and  was  then  asked  and  answered 
as  follows: 

"Q.  Did  you  know  at  that  time  that  tiie 
building  was  on  the  railroad  land?  A.  Tea, 
air.  Q.  Fisher  told  you  that,  did  he?  A.  He 
did.  He  took  me  to  the  house  and  showed  me 
the  comer  of  the  street.  Q.  Then  you  were 
aware  at  the  time  this  building  was  on  the 
property  of  the  railroad?  A.  Yes.  Q.  Know- 
ing that,  were  you  determined  to  hold  the  land? 
A.  Wdl,  I  wasn't  going  to  move  off  unless  I 
was  forced  to." 

He  further  testified: 

"Q.  Now,  at  the  time  yon  sold  this  to  Hughes, 
did  you  tell  him  any  facts  conoerning  the  title 
to  this  land?  A.  I  told  him  how  it  was  situated 
—part  of  it  on  the  street,  part  of  it  on  railroad 
land.  Q.  You  informed  Mr.  Hughes,  then, 
clearly  of  the  fact  that  part  of  the  bnilding 
was  on  the  land  to  which  the  railroad  had  the 
record  title?  A.  I  did.  Q.  Did  you  give  him 
any  written  conveyance  of  any  part  of  that? 
A.  Gave  him  a  bill  of  sale  to  the  building." 

He  also  testified  that  when  he  bought  it 
ba(^  Hughes  gave  him  the  same  kind  of 
bill  of  sale,  and  when  he  sold  to  defendants 
he  gave  them  a  bill  of  sale,  which  was  In- 
troduced In  evidence,  and  conveyed  "the 
hotel  building  and  additions  thereto  and 
sheds  situate  at  Orln  Junction,  Wyo.,  oc- 
cupied by  grantor  as  a  hotel,"  and  that  he 
told  them  the  railroad  had  the  record  and  ti- 
tle to  this  land.  On  cross-examination  he 
testified  that  he  had  not  returned  the  land 
for  assessment  and  had  paid  no  taxes  on  the 
land.    Be  was  asked  : 

"Q.  So  yon  thought  you  had  a  right  to  stay 
on  that  land,  and  get  title  to  it,  without  paying 
a  dollar  for  it,  without  paying  taxes?  A.  Yes, 
Mr;  for  a  certain  number  of  years.  Q.  It  never 
occurred  to  you  to  tell  the  railroad  company, 
or  members  of  the  railroad,  company,  that  that 
was  your  intention,  did  it?  A.  No.  Q.  In  oth- 
er words,  you  proposed  to  keep  silent  until  the 
statute  of  limitations  was  run?  A.  No,  ^r; 
I  talked  to  them— told  them  the  bouse  was  <m 
tlieir  property." 

Again: 

"Q.  What  right  did  you  claim  in  1894?  Ten 
Tears  bad  not  elapsed  then.  A.  I  didn't  have 
no  right,  but  didn't  intend  to  move  unless  they 
forced  me  ofif.  One  reason  was  I  couldn't  af- 
ford to  move  it.  Q.  You  knew  at  that  time  it 
wu  railroad  property;  you  have  so  testified, 
haven't  you?     A-  Yes." 

Again: 

"Q.  You  said  you  didn't  intoid  to  leave  in 
ISM— intended  to  hold  that  property  in  1894? 
A.  Well,  as  I  said,  unless  I  was  forced  off." 


Mr.  Bolln,  one  of  the  defendants,  testi- 
fied that,  at  the  time  be  and  Southwlck 
bought  the  hotel  in  February,  1907,  Howe 
told  him  of  the  situation;  that  he  knew, 
long  before  that,  that  the  record  title  to  the 
land  was  In  the  railroad  company,  never 
paid  any  taxes  on  the  land,  and  thought 
Howe  had  title  under  adverse  possession. 
From  Howe's  own  testimony  it  clearly  ap- 
pears that  neither  he  nor  Fisher  took  or 
held  possession  under  any  claim  of  right, 
but,  on  the  contrary,  they  knew  the  railroad 
company  owned  the  land  and  did  not  claim 
that  either  of  them  had  any  right  to  posses- 
sion as  against  the  company.  Howe  admits 
that  he  told  the  officers  of  tiie  company  that 
the  building  was  on  its  land,  and  In  all  of 
the  transfers  it  was  the  building  only  whldi 
was  sold.  They  seem  to  have  been  laboring 
under  the  mistaken  belief  that,  without  any 
claim  of  right  to  do  so,  by  going  upon  land 
they  knew  was  owned  by  another  and  being 
suffered  to  remain  in  possession  for  10  years 
they  would  acquire  title  by  prescription. 
That  they  could  not  do  so  Is  well  settled.  In 
Jasperson  v.  Schamlkow,  150  Fed.  572,  80 
C.  0.  A.  374  (Ninth  Clr.  C?t.  of  App.)  15  L. 
B.  A.  (N.  S.)  1182,  It  is  said: 

"A  man  must  have  a  bone  fide  claim,  or  be- 
lieve in  Ills  own  mind  tliat  he  has  got  a  right 
as  owner,  when  he  goes  upon  the  land  that  does 
not  belong  to  him,  in  order  to  acquire  title  by 
occupation  a^d  possession.  The  defendant's 
evidence  fails  to  show  any  claim  of  right  in 
Bryant  when  he  went  on  the  land.  There  is  not 
a  particle  of  testimony  that  squints  in  the  di- 
rection that  he  sappoaed  that  he  had  any  right, 
or  that  he  went  there  for  any  other  purpose 
than  to  acquire  right,  if  he  could  do  so  by  hold- 
ing long  enough  without  molestation." 

The  court  In  the  opinion  cites  and  quotes 
from  Balch  v.  Smith,  4  Wash.  497,  30  Pac. 
648,  Blake  v.  Shriver,  27  Wash.  593,  68  Pac. 
330,  Yesler  Estate  v.  H(dmes,  39  Wash.  34, 
80  Pac.  851,  and  E)wing  v.  Burnett,  11  Pet 
51,  9  I<.  SXl.  624.  To  the  same  effect,  see 
Ryan  v.  City  of  Lincoln,  85  Neb.  5.39,  123 
N.  W.  1021,  and  McDanlel  v.  Sloss-Sheffield 
Steel  &  Iron  Co.,  152  Ala.  414,  44  South. 
705,  126  Am.  St  Bep.  48.  If  it  be  conceded 
that  the  possession  of  the  plaintiffs  In  error 
was  under  a  claim  of  right,  they  did  not 
have  possession  for  sufficient  time  to  acquire 
title  by  prescription;  and,  it  clearly  appear- 
ing that  Howe's  possession  was  not  under  ei- 
ther C(dor  of  title  or  claim  of  right,  the  Judg- 
ment of  the  district  court  must  be  affirmed. 

Other  points  urged  by  counsel  for  defend- 
ant In  error  have  been  discussed  In  the  briefs 
and  in  oral  argument;  but,  as  the  point  al- 
ready considered  disposes  of  the  case,  they 
need  not  be  and  have  not  been  considered. 

Affirmed. 

POTTER.  O.  J.,  and  SCOTT,  J.,  concur. 
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COOPER  T.  HILLSBORO  GARDEN 
TRACTS. 

(Supreme  Court  of  Oregon.     Nov.  9,  1915.) 

1.  Pleading     «=s>428  — Complaint— -Supfi- 
cncNCY. 

Where  no  objection  to  the  sufficiency  ot 
the  complaint  is  made  until  the  introduction  of 
evidence,  it  is  entitled  to  all  the  intendments  in 
its  favor,  which  could  be  invoked  after  a  deci- 
sion on  the  merits  of  the  controversy. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  iS  143&-1436;   Dec.  Dig.  «=>428.] 

2.  PuEADiNG  €=>428— Complaint— SuFFiciKN- 
OT— Objection  to  Evidence. 

In  a  suit  to  rescind  a  contract  for  the  pur- 
chase of  land  on  the  ground  of  misrepresenta- 
tions, the  complaint,  which  in  addition  to  a 
detailed  specification  of  the  statements  made  by 
defendant  averred  that  they  were  false  and 
known  to  be  false  at  the  time  made,  that  they 
were  made  for  the  purpose  of  inducing  the 
plaintiff  to  purchase  the  land,  and  that  plaintiff 
entered  into  the  agreement  relying  on  the  rep- 
resentations, and  would  not  have  done  so  had 
he  known  their  falsity,  is  sufficientj  when  not  at- 
tacked until  the  introduction  of  evidence,  though 
not  specifically  pointing  out  wherein  the  repre- 
sentations were  untrue. 

[Ed.  Note.— For  dther  cases,  see  Pleading, 
Cent.  Dig.  S§  1433-1436;   Dec.  Dig.  <S='423.] 

3.  Vbndob  and  Pubchabeb  <S=>119  —  Reme- 
dies OP  Pobchaseb — Right  to  Rescind. 

Where  plaintiff,  after  discovering  the  falsi- 
ty of  the  representations  by  which  he  was  in- 
duced to  purchase  land,  remained  in  possession 
for  a  number  of  months  and  then  leased  the 
premises  before  beginning  suit,  his  delay  was  an 
affirmance  of  the  contract  precluding  rescis- 
sion. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  §§  213-214;  Dec.  Dig. 
«3=119.] 

4.  Assionuents  €=>23— Vauditt  or  Assign- 
ments. 

A  mere  litigious  right  cannot  be  assigned; 
consequently  one  purchaser  of  land  cannot  as- 
sign to  another  the  right  to  sue  for  a  rescission 
of  the  contract. 

[Ed.  Note.— For  other  cases,  see  Assignments, 
Cent.  Dig.  {§  40,  41 ;   Dec.  Dig.  iS=>23.] 
6.  Assignments  €=34 — Contracts. 

Where  purchasers  of  land  assigned  their 
contracts  to  plaintiff,  the  assignment  was  an 
affirmance  of  the  agreement,  and  so  precluded 
suit  by  plaintiff  for  rescission  of  the  contracts 
on  the  ground  of  misrepresentations;  plaintiff 
having  no  more  rights  than  his  assignors. 

[Ed.  Note. — For  other  cases,  see  Assignments, 
Cent.  Dig.  S  6;   Dec  Dig.  «=34.] 

Department  2.  Appeal  from  Circnlt  Court, 
Multnomah  County ;  George  N.  Davis,  Judge. 

Action  by  McLain  Cooper  against  the  Hllls- 
boro  Garden  Tracts,  a  private  corporation. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed,  and -complaint  dismissed. 

McLaln  Cooper  seeks  to  cancel  10  land 
contracts,  only  one  of  which  was  made  with 
him,  while  the  others  were  signed  by  differ- 
ent persons.  The  Hlllsboro  Garden  Tracts, 
a  private  corporation,  paid  $85,000  for  473 
acres  of  land,  known  as  the  Connell  farm, 
and  then  platted  and  subdivided  most  of  the 
property.  Fifty  or  60  acres  of  the  tract  are 
located  within  the  city  limits  of  Hlllsboro 


and  dose  to  the  conrthouse;  and  the  re- 
mainder Ues  Jnst  beyond  the  municipal 
boundaries.  The  contracts  were  all  signed 
by  the  defendant,  but  the  execution  of  them 
was  brought  about  through  the  agency  of  ei- 
ther the  Ada  Land  Company  or  the  Smltb- 
Willoughby  Company,  real  estate  brokers, 
with  whom  the  land  had  been  listed. 

On  February  12,  1912,  defendant  agreed 
to  sell,  and  the  plaintiff  agreed  to  pnrchase, 
lots  39  and  40  in  block  18,  Garden  Tract  ad- 
dition to  Hlllsboro,  and  tracts  7  and  8  in 
block  4  of  Hlllsboro  Garden  Tracts  for  $3,- 
266.50  of  which  $825  was  paid  at  the  time  of 
entering  into  the  agreement,  entitling  the 
plaintiff  to  take  possession  of  the  land,  and 
the  balance  of  the  purchase  price  was  to  be 
paid  in  specified  Installments.  Contracts 
which  were  Identical  in  terms  with  the  one 
signed  by  the  plaintiff,  except  as  to  the  de- 
scription of  the  land  and  the  price  to  be  paid, 
were  made  by  the  defendant  on  April  1, 1912, 
with  Fred  E.  Koch ;  on  AptU  15,  1912,  with 
Fred  E.  Koch ;  on  March  28, 1912,  with  Wm. 
Rose;  on  April  23, 1912,  with  J.  E.  Rose;  on 
July  6,  1912,  with  J.  B.  Win  and  S.  R.  Wlrz ; 
on  March  If  1912,  with  J.  A.  Johnson;  on 
March  1,  1912,  with  Edward  L.  Johnson  and 
Ray  Plerson;  on  March  16,  1912,  with  E. 
Seldel  and  on  July  30,  1912,  with  Frank  A. 
Smith.  Payments  were  made  on  the  several 
agreements,  and  Improvements  were  placed 
upon  each  tract  of  land  except  the  properties 
described  In  the  writings  signed  by  J.  B. 
Rose  and  Frank  A.  Smith  and  the  one  execut- 
^  by  Fred  E.  Koch  on  April  15,  1912.  On 
April  28,  1913,  Fted  E.  Koch  transferred 
both  of  his  contracts  to  the  plaintiff  by  exe- 
cuting assignments,  one  of  which  reads: 

"I,  Fred  B.  Koch,  the  party  of  the  second  part 
in  the  within  cimtrBct,  for  and  in  consideration 
of  one  dollar  and  other  valuable  consideration 
to  me  in  hand  paid,  the  receipt  whereof  is  here- 
by acknowledpred,  do  hereby  sell,  assign  and  con- 
vey unto  McLain  Cooper  of  Hillsboro,  Oregon, 
all  my  right,  title  and  interest  in,  to  and  under 
the  said  within  contract,  including  all  rights 
of  action  or  otherwise,  to  me  accrued  or  here- 
after to  accrue  thereunder,  together  with  all 
other  rights  of  whatever  nature  or  kind  under 
said  contract,  in  connection  therewith  or  in 
the  making  thereof." 

Similar  assignments  were  made  by  Wm. 
Rose  and  E.  Seldel  on  April  28tb;  by  Ed- 
ward L.  Johnson  and  Ray  Plerson  on  April 
30;  by  J.  A.  Johnson  on  May  2;  by  J.  E. 
Rose  on  May  3 ;  and  by  the  Wlrzs  and  Frank 
A.  Smith  on  May  5. 

On  May  19,  1913,  the  plaintiff  tendered  to 
the  defendant  his  individual  contract,  as 
well  as  the  nine  agreements  which  had  been 
assigned  to  him,  together  with  a  quitclaim 
deed  to  the  land  embraced  within  the  10 
writings,  and  demanded  that  the  defendant 
return  to  him  all  the  payments  made  on  the 
several  contracts,  and  that  the  Hlllsboro 
Garden  Tracts  make  reimbursement  for  the 
Improvements  placed  upon  the  properties. 
The  defendant  refused  to  comply  with   the 
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demand,  and  thereafter  tbe  plaintiff  com- 
menced this  BDlt  for  the  purpose  of  rescind- 
ing the  written  agreements  and  recovering 
the  Installments  paid  and  the  value  of  the 
tmproyements  made  by  the  contracting  pmr- 
chasets. 

The  complaint -contains  10  causes  of  suit, 
the  first  of  which  Is  based  upon  the  contract 
made  between  the  plaintifl  and  defendant. 
It  is  alleged  that  for  the  purpose  of  Indncing 
the  plaintiff  to  entnr  into  the  agreement,  the 
defendant  falsely  represented  to  him  that,  U 
he  would  enter  into  the  contract,  the  defend- 
ant would  furnish  employment  to  him  during 
the  summer,  fall,  and  winter  of  1912  in  mak- 
ing improvements  upon  the  streets  and  roads 
on  and  adjacent  to  the  property  owned  by 
defendant;  that  the  defendant  would  im- 
mediately begin  the  grading  and  clearing  of 
streets  in  and  about  its  property;  that  it 
would  lay  cement  sidewalks;  that  it  would 
erect  17  houses,  would  build  three  bridges 
over  McKay  street,  would  erect  a  sawmill, 
and  would  give  plaintiff  employment  upon  all 
these  improvements;  that  plaintiff  could 
have  the  privilege  of  cutting  cordwood  from 
the  timber;  that  the  defendant  would  fur- 
nish to  plaintiff  all  the  work  he  conld  do  at 
the  rate  of  $2.50  per  day  and  at  the  rate  of 
|6  per  day  for  a  man  and  team — all  of 
wbidi  would  enable  the  plaintiff  to  earn  a 
large  part  of  the  purchase  price  to  be  paid 
by  him.  It  is  further  alleged  that  the  de- 
fendant represented  that  the  lots  and  tracts 
were  beaver  dam  lands  and  very  fertile; 
that  the  defendant  would  furnish  and  oper- 
ate dally  and  in  season  a  vegetable  car  be- 
tween HlUsboro  and  Portland;  that  the 
World's  Keep  Fresh  Company  consisted  large- 
ly of  the  sto<*holders  of  the  defendant ;  and' 
that  It  was  establishing  a  preserving  plant 
in  the  city  of  HlUsboro  for  the  preserving  of 
vegetables  and  fruits.  The  complaint  also 
charges  that  one  Snmmerland,  who  was  in 
the  employ  of  defendant,  was  introduced  to 
plaintiff  under  the  name  of  Thompson,  and 
that  in  the  presence  of  Cooper  and  for  the 
purpose  of  baiting  blm,  Summerland  pretend- 
ed to  pay  defendant  $500  as  part  payment  of 
certain  lots  near  the  ones  which  plaintiff  aft- 
enf&rda  agreed  to  purchase. 

It  Is  alleged  in  the  second  and  third  caus- 
es of  suit  that  the  defendant  represented  to 
Fred  E.  Koch  that  It  Intended  to  and  would 
Immediately  grade  Jackson  street  through  Its 
property,  and  would  at  once  lay  cement  side- 
walks along  that  street;  that  it  Intended  to 
and  would  Immediately  grade  Division  street 
and  pat  Beaver  road  In  first-class  shape; 
that  Fted  E.  Koch  should  have  work  In  mak- 
ing these  and  other  improvements  on  ad- 
jacent properties  at  the  rate  of  $2.60  per  day 
and  fbat  he  would  be  enaUed  to  earn  money 
to  make  the  payments  provided  for  in  his 
agreements;  that  the  defendant  was  erect- 
ing 17  honses;  that  It  would  immediately 
construct  a  sawmill  for  the  manufacture  of 
timber  on  60  acres  of  land  belonging  to  it. 


and  that  Fred  E.  Koch  diould  have  employ- 
ment in  any  of  the  work;  that  the  defend- 
ant would  run  dally  a  vegetable  car  from 
Hillsboro  to  Portland,  and  would  carry  vege- 
tables and  berries  at  low  rates;  that  the 
land  was  very  fertile  and,  in  the  previous 
year,  had  yielded  76  bushels  of  wheat  per 
acre ;  and  that  it  was  new  land,  having  been 
cultivated  two  or  three  years. 

The  agreement  with  Wm.  Rose  furnishes 
the  subject  for  the  foiurth  cause  of  suit,  and 
it  is  alleged  that  the  defendant  represented 
to  him  that  Division  street  would  immediate- 
ly be  graded  and  cement  sidewalks  laid; 
that  all  the  streets  would  be  immediately 
grubbed  out,  graded  up,  and  good  roads 
made ;  that  the  defendant  bad  contracted  for 
and  would  have  built  17  bouses  and  3  bridges ; 
that  when  Wm.  Rose  stated  that  he  must 
have  work  if  he  bought  any  of  the  lots,  the 
defendant  represented  that  he  could  have  all 
the  work  that  he  might  desire,  and  that  the 
defendant  would  put  in  one  or  two  sawmills 
to  cut  the  timber  belonging  to  the  HlUsboro 
Garden  Tracts ;  that  all  the  work  would  be 
done  as  rapidly  as  men  could  be  procured 
to  do  the  same;  and  that  the  defendant 
agreed  that  Wm.  Rose  should  have  work  as 
long  as  he  wanted  it  from  the  defendant  at 
$2.50  per  day. 

The  fifth  cause  of  suit  is  based  upon  the 
contract  with  J.  E.  Rose,  and  it  is  alleged 
that  the  defendant  represented  to  him  that 
It  would,  and  Intended  immediately,  to  grade 
Jackson  street,  and  that  all  the  streets  would 
be  graded  as  rapidly  as  men  could  be  pro- 
cured to  do  the  work;  that  3  bridges  and 
17  houses  would  be  erected  on  its  property, 
and  that  J.  E.  Rose  should  have  all  the  work 
he  desired  at  the  rate  of  $2.50  per  day  in 
making  the  improvements  mentioned  and  in 
working  in  the  sawmill  of  defendant,  which 
it  said  it  would  erect  immediately. 

The  sixth  cause  of  suit  has  to  do  with  the 
contract  made  with  J.  B.  Wlrz  and  S.  R. 
Wirz.  The  complaint  avers  that  the  defend- 
ant represented  that  it  was  having  and  would 
have  a  large  amount  of  work  done  upon  the 
streets  and  roads  in  its  properties,  and  that 
the  Wlrzs  would  have  employment  from  the 
defendant  as  long  as  they  desired  to  work, 
at  good  wages. 

The  seventh  caus6  of  suit  relates  to  the 
contract  with  J.  A.  Johnson,  to  whom  it  Is 
claimed  defendant  represented  that  It  was 
having  and  Immediately  would  have  built  3 
bridges  and  several  houses  on  its  properties, 
and  that  the  streets  were  to  be  graded  and 
cement  walks  put  down  as  far  as  the  acre 
tracts;  that  the  defendant  had  a  large 
amount  of  stock  in  the  World's  Keep  Fresh 
Company  of  HlUsboro,  Dr.,  which  company 
would  purchase  all  the  vegetables  and  ber- 
ries Johnson  could  ■  produce ;  that  the  de- 
fendant Would  operate  a  vegetable  car  every 
day  from  HlUsboro  to  Portland  and  thus  fur- 
niBh  a  good  market  for  Such  vegetables  as 
Jdinsoa  mighfe  raise;    tliat- defendant  told 
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Johnson  he  conld  have  work  as  long  as  he 
might  desire  It  In  making  the  Improvements 
mentioned;  that  the  land  agreed  to  be  par- 
ceased  by  Johnson  was  all  cleared  and  ready 
for  the  plow,  although  stumps  and  trees  for- 
merly on  the  land  had  been  nearly  burned 
down  level  with  the  ground  and  covered  with 
earth. 

The  eighth  cause  of  suit  Involves  the  con- 
tract made  with  Edward  Ii.  Johnson  and  Ray 
Plerscm,  to  whom  It  is  averred  the  defendant 
represented  that  it  was  having  buildings 
erected  upon  its  property,  streets  graded,  and 
sidewalks  laid;  that  It  would  soon  start  a 
sawmill  near  by,  and  that  the  defendant 
would  employ  Johnson  and  Flerson  In  all  or 
any  of  such  work,  and  that  they  would  thus 
have  employment  for  some  time. 

The  fraud  relied  upon  In  the  ninth  cause 
of  suit  arises  out  of  the  representations  al- 
leged to  have  been  made  to  E.  Seldel.  The 
complaint  states,  further,  that  the  defendant 
represented  to  him  that  It  was  having  roads, 
bridges,  and  sidewalks  graded  and  construct- 
ed ;  that  it  was  building  and  would  immedi- 
ately build  17  houses,  stating  that  the  con- 
tract had  already  been  let  for  the  houses; 
that  the  defendant  would  locate  and  operate 
a  sawmill  to  cut  timber  belonging  to  the  com- 
pany; that  the  defendant  would  grade  up 
the  road  to  4  feet  In  height  and  above  the 
level  of  the  water;  that  It  would  put  In  a 
new  bridge ;  that  upon  all  the  work  and  im- 
provements mentioned  Seldel  would  be  em- 
ployed by  the  defendant  for  $2.50  per  day  as 
long  as  he  desired  this  work;  that  the 
World's  Keep  Fresh  Gk>mpany  would  pur- 
chase all  the  vegetables  and  berries  he  could 
produce  on  the  land  agreed  to  be  purchased 
by  him ;  and  that  the  defendant  would  oper- 
ate daUy  a  vegetable  car  between  Hlllsboro 
and  Portland,  thus  affording  a  market  for 
such  vegetables  as  he  might  grow. 

The  tenth  cause  of  suit  arises  out  of  rep- 
resentations alleged  to  have  been  made  to 
Prank  A.  Smith.  The  plaintiff  avers  that  the 
defendant  stated  to  Frank  A.  Smith  that  It 
would  Immediately  grade  Jackson  street 
through  its  land  and  would  lay  cement  walks 
on  both  sides  of  that  street,  that  there  was  a 
good  building  site  om  the  land  agreed  to  be 
purchased  by  him,  and  that  the  defendant 
would  grade  a  road  to  such  land,  thereby  en- 
abling Smith  to  i>aas  in  and  out  from  his 
land  at  all  seasons  of  the  year;  the  defend- 
ant knowing,  however,  that  the  road  for  a 
long  distance  Is  annually  under  water  for 
two  or  three  months  and  is  impassable  for 
four  or  five  months  of  the  year.  It  Is  fur- 
ther claimed  that  the  defendant  represented 
to  Smith  that  he  could  have  employment  up- 
on the  improvements  being  made  and  to  be 
made  for  the  defendant 

The  answer  denies  all  the  accusations  of 
fraud.  As  a  defense  to  the  first  cause  of 
suit  the  defendant  alleges  that  Cooper  leas- 
ed the  premises  to  J.  W.  Br^wn  and  placed 


him  in  possession;  tliat  the  plaintiff  bad 
been  collecting  rents  which  be  appropriated 
to  bis  own  use,  and  that  he  is  not  in  a  posi- 
tl<m  to  deliver  possession  of  the  land  to  de- 
fendant As  an  affirmative  defense  to  eacb 
of  the  remaining  nine  causes  of  suit  the  de- 
fendant alleges  that  the  plalntUC  is  now,  and 
has  at  all  times  mentioned  in  the  complaint 
been,  in  possession  of  the  pramises,  collect- 
ing the  rent  and  profits  therefrom  and  ap- 
plying the  same  to  his  own  use.  'She  writ- 
ten contracts  do  not  contain  any  ot  the  al- 
leged false  representations  relied  npoo  by  tbe 
plaintiff. 

The  trial  resulted  In  a  decree  wbldi  can- 
cels tbe  10  land  contracts,  awards  plaintiff  a 
judgment  for  $2,403.75,  the  sums  of  money 
paid  to  defendant  by  plaintiff  and  his  assign- 
ors, and  for  the  additional  sum  of  $2,432.55, 
the  value  of  tbe  permanent  improvements,  to- 
gethn-  with  costs  and  dlsburaementa  Tbe  de- 
fendant appealed. 

S.  B.  Huston,  of  Portland  (Huston  &  Hus- 
ton, W.  F.  Magill  and  Geo.  W.  Stapleton,  all 
of  Portland,  on  the  brief),  for  appellant  Q. 
U  Thacker,  of  Chehalis,  Wash.  (Thacker  & 
Hancock,  of  Chehalis,  Wash.,  and  Geo.  I. 
Brooks,  of  Portland,  on  the  brief),  for  re- 
spondent 

HARRIS,  J.  (after  stating  the  facts  as 
above).  [1,1]  This  record  presents  a  situa- 
tion where  the  plaintiff  seelcs  to  rescind, 
not  only  his  own  contract  to  purchase  land, 
but  also  to  cancel  nine  similar  agreements 
which  had  been  executed  by  different  persons 
and  afterwards  assigned  to  him,  predicating 
his  prayer  for  relief  upon  representations 
which  related  either  to  the  land  Itself,  or  to 
what  the  defendant  would  do,  or  the  pur- 
chaser could  da  The  defendant  interposes 
an  objection  at  the  very  threshold  of  the  in- 
quiry ;  and  the  Hlllsboro  Garden  Tracts  con- 
tends that  the  complaint  does  not  sufficiently 
plead  fraud,  and  that  therefore  It  is  neither 
necessary  to  determine  what  representations 
were  made  by  the  defendant  nor  to  decide 
whether  they  are  actionable.  The  essence  of 
the  argument  is  that  the  pleading  does  not 
point  out  wherein  the  representations  were 
untrue,  and  that  a  mere  narrative  of  tbe 
statements  made  by  tbe  defendant,  when  sup- 
plemented only  by  a  general  declaration  of 
falsity,  is  not  enough  to  sustain  a  decree, 
and  does  not  measure  up  to  the  standard  fix- 
ed In  Specht  v.  Allen,  12  Or.  117,  6  Paa  494; 
Misner  v.  Knaro.  13  Or.  140,  9  Paa  65,  67 
Am.  Rep.  6;  Leasure  v.  Forquer,  27  Or.  334, 
41  Pac.  865;  Leavengood  v.  .KcGee,  50  Or. 
233,  91  Pac.  453;  McJIiUan  v.  Batten,  62  Or. 
218,  96  Pac.  675.  The  first  cause  of  snit  Is 
a  fair  example  and  may  be  used  as  aa  il- 
lustration of  all  tbe  causes  of  suit.  In  ad- 
dition to  a  detailed  specification  of  the  state- 
ments made  by  the  defendant  the  complaint 
in  substance  avers  that  tlie  claims,  state- 
ments, and  representations  made  by  tlie  de- 
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fendant  vere  fttlse,  and  were  well  known  to 
it,  at  the  time  when  made,  to  be  wholly  un- 
trne,  and  that  the  statements  were  made  to 
the  plaintiff  for  the  purpose  of  deceiving,  over- 
readUntr,  and  Inducing  plaintiff  to  purchase 
the  land  and  to  make  the  cash  payment.  The 
pleading  also  glres  notice  to  the  defendant 
that  the  plaintiff  entered  Into  the  agreement 
because  he  believed  and  relied  upon  all  the 
false  statements,  representations,  and  prom- 
ises made  by  the  defendant,  and  that  he 
would  not  hare  signed  the  contract  nor  made 
any  payment  had  he  not  believed  la  and  re- 
lied upon  the  representations,  all  of  wbldi 
were  untrue,  and  known  to  the  defendant 
to  be  false  when  made.  The  defendant  did 
not  attack  the  complaint  by  filing  a  demur- 
rer, but  contented  itself  by  waiting  until  the 
trial  had  commenced,  when  an  objection  was 
offered  to  the  introduction  of  testimony. 
The  complaint  might  hare  been  vulnerable 
to  a  demurrer  If  interi)osed  before  the  com- 
mencement of  the  trial;  but,  no  objection 
having  been  made  until  the  Introduction  of 
testimony,  the  complaint  must  be  liberally 
construed,  and  is  entitled  to  all  the  intend- 
ments in  its  favor  which  could  be  Invoked 
after  a  decision  on  the  merits  of  the  contio- 
rersy.  Schoellhamer  v.  Rometsch,  2S  Or. 
394,  38  Pac.  344 ;  Currey  v.  Butcher,  3T  Or. 
380,  61  Pac.  631 ;  Creecy  v.  Joy,  40  Or.  28,  66 
Pac.  295 ;  Patterson  v.  Patterson,  40  Or.  560, 
«7  Pac.  664 ;  Bade  v.  Illbberd,  50  Or.  501,  03 
Pac.  364 ;  Davis  v.  Mitchell,  72  Or.  165,  142 
Pac.  788;  Weishaar  v.  Pendleton,  73  Or. 
190,  144  Pac.  401 ;  Smith  v.  National  Surety 
Co.,  149  Pac.  1040.  The  averment  that  the 
statements  made  by  defendant  were  fiklse 
and  known  to  it  to  be  wholly  untrue  was.  In 
the  absence  of  an  objection  by  demurrer, 
SDfflcient  notice  to  the  defendant  that  the 
plaintiff  would  contend  at  the  trial  that  the 
declarations  made  by  the  agents  of  the  cor^ 
poratlon  were  utterly  untrue,  and  that  the 
Hillsboro  Garden  Tracts  made  the  represen- 
tations for  the  purpose  of  deceiving  the  plain- 
tiff, with  the  intention  of  not  fulfilling  any 
of  them ;  and  therefore  the  complaint  Is  not 
fatally  deficient 

[I]  The  defendant  contends  that .  Cocqjcr 
is  precluded  from  rescinding  the  agreement 
It  will  be  recalled  that  the  plaintiff  entered 
Into  the  land  contract  on  February  12,  1912. 
Cooper  immediately  took  possessicui  of  and 
oocDpied  the  property,  and  at  once  commenc- 
ed to  make  improvements,  the  value  of  which 
the  complaint  asserts  is  $1,435.85.  The  plain- 
tiff says  that  about  three  weeks  after  he  took 
possession  he  ascertained  that  some  things 
were  not  as  represented ;  that  at  the  end  of 
aboat  three  mouths,  which  would  be  in  May 
or  Jmie  of  1912,  he  told  the  defendant — 

"that  the  matter  had  been  misrepresented,"  and 
"denied  nearly  all  of  their  representatiims,  ex- 
cept what  they  represented  to  me  what  could 
be  grown  on  the  land,  and  I  told  him  that  I 
didn't  know  anything  about  that" 


On  August  28,  1912,  Cooper  and  others  ad- 
dressed a  communication  to  the  Ada  Land 
Company,  requesting  a  statement — 
"of  the  inducements  and  improvements  of  proi>- 
erty  the  Ada  Land  Company  offered  to"  them 
'if  they  would  purchase  land  from  the  Ada 
Land  Company." 

On  December  12,  1912,  Cooper  wrote  a  let- 
ter to  the  defendant,  expressing  a  desire  to 
lease  2i^  acres  owned  by  the  corporation  and 
located  near  the  land  occupied  by  plaintiff. 
On  April  23,  1913,  Cooper  rented  the  land 
described  In  his  contract  to  Wm.  Hlckethier 
for  a  i)eriod  of  one  year,  commencing  with 
May  1,  1913 ;  and  on  April  28,  five  days  aft- 
erwards, four  land  contracts  were  assigned 
to  the  plaintiff  for  the  purpose  of  enabling 
Cooper  to  commence  this  suit  It  Is  true  that 
the  latter  testified  that  he  had  made  ail  ar- 
rangements for  the  commencement  of  this 
suit  before  entering  into  the  lease  with  Hlck- 
ethier, but  the  fact,  nevertheless,  remains 
that  the  lease  was  made  before  the  com- 
plaint was  filed.  It  must  also  be  noted  that 
In  January,  1913,  Cooper  consulted  with  an 
attorney  with  reference  to  commencing  a  suit 
for  the  cancellation  of  his  contract;  and 
afterwards.  In  September,  1913,  he  built  a 
cow  barn  on  the  premises.  Before  signing 
the  agreement  with  the  defendant,  Cooper 
went  over  the  land  and  carefully  examined 
It ;  he  saw  that  water  was  over  a  portion  of 
the  premises ;  he  could  see  that  his  land  was 
"pretty  near  all  on  the  hillside"  and  slopes 
down  into  the  bottom;  he  observed  that  the 
land  was  new,  had  never  been  plowed,  and 
he  saw  where  stumps  had  been  pulled  out 
with  a  donkey.  It  is  apparent  from  his  own 
testimony  that  the  plaintiff  became  aware  of 
all  the  &cts,  except  the  fertility  of  the  land, 
as  early  as  May  or  June  In  1912,  and  he  cer- 
tainly became  aware  of  the  quality  of  the 
land  not  later  than  the  fall  of  that  year; 
and,  moreover,  the  overwhelming  weight  of 
the  evidence  establishes  the  fact  that  the  soil 
is  of  an  excellent  quality.  He  admits  that  he 
consulted  an  attorney  In  January,  1913,  with 
a  view  of  rescinding,  and  yet  in  the  following 
April  he  leased  the  land  in  dispute,  and  subse- 
quently placed  permanent  improvements  on 
the  property.  The  delay  on  his  part,  together 
with  his  remaining  in  possession  of  the  laud 
and  treating  it  as  his  own,  evidence  an  inten- 
tion to  abide  by  the  contract,  and  therefore 
he  forfeited  any  right  to  rescind  the  writing 
signed  by  him.  Scott  v.  Walton,  32  Or.  460, 
52  Pac.  180 ;  Vaughn  v.  Smith,  34  Or.  54,  55 
Pac.  99:  Elgin  v.  Snyder,  60  Or.  297,  118 
Pat  280;  Van  De  Wiele  v.  Garbade,  60  Or. 
585,  120  Pac.  752;  Whitney  v.  BlsseU,  146 
Pac.  141,  L.  B.  A.  1915D,  257;  Precious 
Blood  Society  v.  Elsythe,  102  Tenn.  40,  60  S. 
W.  759;  Bell  v.  Keepers,  39  Kan.  105,  17 
Paa  786. 

[4,  6]  The  defendant  challenges  the  right  of 
Cooper  to  maintain  a  suit  for  the  rescission 
of  the  land  agreements  which  were  assigned 
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to  him.  It  Is  a  nile  of  general  application 
that  a  mere  litigious  right  cannot  be  assign- 
ed. 4  Cye.  8,  13,  2  R.  C.  L.  p.  612 ;  Gruber 
V.  Baker,  20  Nev.  463,  23  Paa  858,  9  L..  R. 
A.  302.  Private  contracts  may  usually  be  as- 
signed (4  Cyc.  20);  and,  although  it  Is  fre- 
quently stated  that  the  right  to  complain  of 
fraud  Is  not  a  merchantable  commodity 
(Tufts  V.  Matthews  [0.  C]  10  Fed.  611),  nev- 
ertheless, a  claim  arising  out  of  a  tort  affect- 
ing the  estate  of  the  asslguor  may  be  as- 
signed, survivorship  being  the  test  of  assigna- 
bility (Dahms  V.  Sears,  13  Or.  47,  11  Pac. 
891 ;  Sperry  v.  Stennlck,  64  Or.  06,  129  Paa 
130;  Zabrlskle  v.  Smith,  13  N.  X.  322,  64 
Am.  Dec.  551;  Graves  v.  Spier,  58  Barb. 
[N.  Y.]  349;  4  Cyc.  23;  2  R.  C.  L.  613;  2  A. 
&  B.  Ency.  Law,  1017,  1023).  While  the  na- 
ked right  to  complain  of  a  fraud  may  not  be 
assigned  separate  and  apart  from  a  claim  or 
thing  having  a  legal  existence  and  value  own- 
ed by  the  assignor,  nevertheless  the  assign- 
ment of  the  claim  or  thing  owned  generally 
carries  with  It  all  of  the  remedies  which 
might  have  been  available  to  the  assignor. 
Howd  V,  Breckeuridge,  97  Mich.  65,  56  N.  W. 
221.  The  case  of  Sperry  v.  Stennlck,  supra, 
furnishes  an  apt  illustration  of  the  assigna- 
bility of  a  right  of  property,  and  similar  ex- 
emplifications appear  in  Graves  v.  Spier, 
supra,  and  Halght  v.  Hayt,  19  N.  Y.  465. 
There  are  numerous  holdings  to  the  effect 
that  where,  by  means  of  fraudulent  prac- 
tices, A.  has  been  Induced  to  convey  his  land 
to  B.,  and  afterwards  A.  deeds  the  same  land 
to  C,  the  latter  may  successfully  maintain  a 
suit  against  B.  for  the  annulment  of  the  con- 
veyance which  was  obtained  by  fraud ;  and 
many  Illustrations  may  be  found  in  author- 
itative cases  where  the  assignee  of  a  claim 
may  prosecute  a  suit  to  set  aside  a  convey- 
ance which  was  made  for  the  purpose  of  de- 
frauding creditors  even  though  the  deed  was 
executed  before  the  assignment  of  the  claim. 
Eixamples  of  the  first  class  may  be  found  in 
Dickinson  v.  Burrell,  L.  R.  1  Eq.  337,  Mc- 
Mahon  ▼,  Allen,  35  N.  T.  4(KJ,  Traer  v. 
dews,  116  TJ.  S.  528,  6  Sup.  Ct.  155,  29  I* 
Ed.  467,  Connecticut  Mut.  Life  Ins.  Co.  v. 
Smith,  117  Mo.  261,  22  S.  Wl  623,  38  Am. 
St.  Rep.  656,  and  in  Houston  v.  National,  etc., 
liOan  Ass'n,  80  Miss.  31,  31  South.  540,  92 
Am.  St.  Rep.  565.  Illustrations  of  the  sec- 
ond class  appear  in  Emmons  v.  Barton,  109 
Cal.  662,  42  Pac.  303,  National  Valley  Bank 
v.  Hancock,  100  Va.  101,  40  S.  E.  611,  57  I.. 
R.  A.  728,  93  Am.  St  Rep.  933,  and  Howd 
v.  Breckeuridge,  supra. 

An  analysis  of  Sperry  v.  Stennlck,  supra, 
and  kindred  cases  and  an  examination  of  the 


other  two  classes  of  adjudications  will  at 
once  reveal  the  fact  that  there  the  main- 
tenance of  a  Judicial  proceeding,  even  though 
resting  upon  an  accusation  of  fraud,  is  quite 
consistent  with  the  act  of  assignment  When 
A.  conveys  land  to  C,  after  having  deeded 
the  same  land  to  B.,  the  very  act  of  making 
the  conveyance  to  C.  is  of  itself  a  declara- 
tion that  A.  refuses  to  abide  by  the  transfer 
to  B.,  where  the  latter  employed  fraud  In  pro- 
curing the  land.  It  must  be  borne  in  mind, 
however,  that  this  Is  a  proceeding  brought 
for  the  purpose  of  rescinding  the  transaction 
in  its  entirety  and  placing  the  parties,  as 
near  as  the  circumstances  will  permit  in  the 
same  positions  they  occupied  before  signing 
the  agreement;  and  the  plaintiff  must,  of 
necessity,  accept  one  of  two  alternatives: 
Either,  that  the  assignors  parted  with  all 
their  rights  by  making  an  absolute  transfer 
of  their  entire  Interests  in  the  contracts  and 
in  the  lands;  or  else  that  the  sole  purpose 
of  the  assignment  of  the  contracts  was  to 
enable  Cooper  to  sue.  When  the  assignments 
were  made,  not  only  Cooper,  but  the  assign- 
ors, knew  all  that  was  known  to  them  at  the 
time  of  the  trial ;  the  contracts  were  trans- 
ferred with  full  knowledge  of  the  alleged 
fraud ;  and  therefore  the  assignments  of  all 
the  rights  arising  out  of  the  contracts  were 
themselves  acts  which  afllrmed  rather  than 
disaffirmed  the  agreements.  Scott  v.  Walton, 
supra.  If  by  afBrmlng  the  contract  the  as- 
signor waived  bis  right  to  object  then  Cooper 
cannot  complain  of  any  fraud  practiced  upon 
the  assignor,  because  the  plaintiff  cannot 
have  any  greater  right  than  was  possessed 
by  his  assignor.  Cooper  cannot  repudiate 
these  land  contracts  if,  with  a  knowledge  of 
all  the  facts,  the  assignors  afib'med  them.  If 
the  plaintiff  hangs  his  case  upon  the  other 
horn  of  the  dilemma — and  he  does,  because 
be  says  In  his  brief  that  the  "assignors  of 
plaintiff  assigned  their  Interest  in  the  lands 
for  the  purx)ose  of  bringing  action  and  for 
the  purpose  of  rescission" — then  he  is  con- 
fronted with  the  rule  that  a  mere  naked  right 
to  sue  for  a  fraud  cannot  be  transferred 
alone  and  by  itself.  Ryan  v.  Miller,  236  Mo. 
496,  13d  S.  W.  128,  Ann.  C5a8.  1912D,  540; 
Gruber  v.  Baker,  supra.  The  plaintiff  has, 
by  bis  own  conduct,  waived  any  right  to  re- 
scind his  individual  contract ;  and  he  cannot 
maintain  this  suit  as  assignee  of  the  other 
contracts.  The  decree  is  reversed,  and  the 
complaint  and  suit  are  dismissed. 

MOORE,  C.  J.,  and  McBBIDE  and  BEAN, 
JJ.,  concur. 
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MARSHALL  y.  HILLSBORO   GARDEN 

TRACTS. 
(Supreme  Court  of  Oregon.     Nov.  9,  1915.) 

1.  Cancellation  op  Instbdments  ®=>37  — 
couplaint. 

A  complaint,  seeking  rescission  of  a  con- 
tract for  the  purchase  of  laud,  which  averred 
that  plaintiff  was  induced  to  purchase  by  means 
of  fatee  representations,  and  recited  the  various 
false  representations  made,  is  sufficient  where 
not  attacked  by  demurrer. 

[Ed.  Note. — For  other  cases,  see  Cancellation 
of  Instruments,  Cent.  Dig.  §§  65-80;  Dec.  Dig. 
«=>37.] 

2.  Vendob  and  Pprchaseb  <3=»44  —  Rescis- 
sion—iRioht  TO  Rescind. 

In  a  suit  to  obtain  rescission  of  a  contract 
for  the  purchase  of  land,  evidence  held  to  show 
that  the  only  misrepresentations  were  as  to 
matters  of  opinion. 

[E!d.  Note. — For  other  cases,  see  Vendor  and 
Porchaaer,  Omt.  Dig.  {(  69-76;  Dec.  Dig.  «==> 
44.] 

3.  Vendob  AND  PUB0BABSB«3>3^—CONTBACTS 

—Kkscissign— Right  to. 

A  purchaser  of  land  cannot  rescind  his 
contract  on  the  gronnd  that  specific  promises 
were  not  kept,  where  they  were  made  in  good 
faith  and  there  was  an  attempt  to  keep  them. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {$  38,  40-43,  66;  Dec. 
Dig.    <S=>33.] 

Department  2.  Appeal  from  Circuit  Court, 
Multnomab  County;  Geo.  N.  Davis,  Judge. 

Action  by  W.  E.  Marshall  against  the 
Hlllsboro  Garden  Tracts,  a  private  corpora- 
tion. From  a  Judgment  for  plaintiff,  de- 
fendant api)eals.     Reversed. 

The  plaintiff  seeks  to  annul  a  land  con- 
tract made  with  the  defendant  On  Febru- 
ary 19,  1912,  W.  E.  Marshall  agreed  in  writ' 
Ing  to  purchase  from  the  defendant  the 
north  half  of  tract  4,  in  block  8,  of  HlUs- 
boro  Garden  Tracts,  the  purchase  price  being 
f6S7.50,  payable  in  Installmenta  A  pay- 
ment of  $200  was  made  at  the  time  of  sign- 
ing the  contract  The  plaintUf  entered  into 
possession  of  the  premises  and  placed  perma- 
nent improvements  upon  the  land.  On  Octo- 
ber 16,  1913,  Marshall  tendered  his  written 
contract  to  the  defendant  offered  to  sur- 
render all  his  Interest  in  the  land  and  better- 
ments, and  demanded  a  return  of  the  $200 
paid  on  the  purchase  prloet  together  with 
reimbursement  for  the  iiermaneut  improve- 
ments. This  suit  was  commenced  after  the 
defendant  declined  to  accede  to  the  demands 
made  upon  it  The  complaint  alleges  that 
the  defendant,  by  means  of  false  representa- 
tions. Induced  Marshall  to  enter  into  the 
agreement  The  pleading  recites  that  de- 
fendant represented  that  Marshall  could  get 
envloyment  from  defendant  at  the  rate  <^ 
12.50  per  day,  and  that  there  would  be  plenty 
of  such  work  for  plaintiff  to  do;  that  defend- 
ant would  immediately  grade  the  road  along 
the  west  line  of  the  tract,  thereby  providing 
drainage  for  the  land;  that  defendant  would 
grade  Jackson  street  and  put  down  cement 
walks  there<»  at  once;   that  the  tract  pur- 


chased by  Marshall  was  ali  heaver  dam  land 
and  very  fertile,  when  in  fact  the  land  was 
very  poor  and  does  not  grow  good  crops;  and 
that  there  was  wood  enough  on  the  tract  to 
pay  for  the  land,  when  In  fact  there  was  no 
marketable  wood.  The  answer  denies  the 
charge  of  fraud,  and  alleges  that  the  plaintiff 
had  been  in  possession  of  the  premises,  and 
had  received  and  applied  the  rents  and  prof- 
its to  his  own  use.  The  written  agreement 
does  not  contain  any  of  the  representations 
recited  In  the  complaint  The  plaintiff  ob- 
tained a  decree  canceling  the  contract  and 
Judgment,  for  the  money  paid  on  the  pur- 
chase price,  and  the  value  of  the  permanent 
improvements,  aggregating  $305.  The  de- 
fendant appealed. 

S.  B.  Huston,  of  Portland  (Hust<ni  &  Hus- 
ton, W.  F.  Maglll,  and  Gea  W.  Stapleton, 
all  of  Portland,  on  the  brief),  for  appellant 
G.  L.  Thacker,  of  Chehalls,  Wash.  (Thacker 
&  Hancock,  of  Ohehalls,  Wash.,  and  Geo.  I. 
Brooks,  of  Portland,  on  the  brief),  for  re- 
spondent 

HARRIS,  J.  (after  stating  the  facts  as 
above).  [1]  The  defendant  did  not  demur 
to  the  complaint,  but  waited  until  the  trial 
had  commenced,  and  at  that  time  objected  to 
the  introduction  of  testimony.  The  ruling 
made  on  the  sufficiency  of  the  complaint  in 
Cooper  V.  Hlllsboro  Garden  Tracts,  152  Pac. 
488,  decided  this  day,  is  applicable  to  and 
controls  the  Instant  case.  The  complaint  is 
sufficient  to  withstand  the  attack  of  a  belat- 
ed obj'ectlon. 

[I,  3]  Attention  will  first  be  directed  to  the 
evidence.  Concerning  the  promised  employ- 
ment, the  plaintiff  testified  that  the  selling 
agent  represented  that: 

"There  would  be  work  on  these  lots  [meaning 
the  platted  lots  and  tracts],''  and  "he  said  there 
would  be  bridges  and  streets,  and  he  said  there 
would  be  work  at  $2.50  a  day,  and  this  work 
was  going  to  start  just  right  away,  and  he  said 
that  he  wanted  to  hurry  and  get  the  gardens  in, 
to  get  them  sold,  as  he  wanted  to  start  work 
on  these  improvements,  as  they  would  employ 
no  one  but  the  purchasers  of  the  land,  and  we 
hurried,  and  that  was  the  end  of  it." 

It  will  be  noted  that  the  complaint  alleges 
that  the  plaintiff  could  get  employment,  and 
that  there  would  be  plenty  of  work  to  do; 
but  the  evidence  Is  not  as  broad  as  the  com- 
plaint It  clearly  appears  that  a  bridge  was 
built  and  work  was  done  on  streets,  and  the 
defendant  did  Intend  to  give  purchasers  an  op- 
portunity to  work  on  such  Improvements  as 
might  be  made,  before  employing  others.  It 
1b  a  fair  Inference  from  the  testimony  to  say 
that  at  the  time  of  entering  Into  the  contract, 
not  only  the  defendant,  but  the  plaintiff  and 
other  purchasers,  believed  that  the  future 
had  much  in  store  for  them,  and  that  their 
visions  of  prosperity  faded  only  with  the 
subsequent  slump  in  real  estate.  There  was 
an  absence  of  Intent  not  to  make  the  im- 
provements;   and  the  defendant  did  Intend 
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to  afford  employment,  although  It  did  not  ac- 
complish all  that  was  evidently  expected. 

Speaking  of  the  road  along  the  west  Une 
of  his  tract,  Marshall  said  that  the  agent 
showed  him — 

"that  road  that  they  were  going  to  put  in  there, 
the  road  that  runs  along  my  west  line.  He 
says:  There  is  water  on  this  land  now,  but 
when  it  is  cleared  up,  you  can  drain  that  land 
in  there'— it  hasn't  been  drained  yet,  but  it 
would  drain  when  it  was  cleared  u^" — and  "he 
said  that  they  were  going  to  drain  it  up." 

It  clearly  a{^>ear8  that  the  defendant  did 
not  harbor  any  intention  not  to  grade  the 
road  along  the  west  line  of  the  land  because 
it  did  let  a  contract  to  G.  Balliett  and  Fred 
Brethauer  to  clear  out  the  street 

Continuing,  the  plaintiff  explained  the  al- 
legation relative  to  Jack.son  street  and  the 
cement  sidewalks,  and  stated  that  the  sell- 
ing agent  pointed  out  some  cement  piled  on 
Jackson  street,  and  declared — 
"that  theywere  going  to  build  on  Jackson  street. 
•  •  •  We  have  the  cement  here  and  we  are 
going  to  start  this  work  just  as  soon  as  the 
weather  will  permit;  we  are  going  to  grade  the 
streets  and  put  in  the  sidewalks." 

While  wooden,  and  not  cement,  walks  were 
built,  the  defendant  did  Intend,  when  It  made 
the  contract  with  plaintiff,  to  lay  cement 
walks  because  the  corporation  did  in  fact 
let  a  contract  for  laying*  cement  walks,  al- 
though the  contractor  failed  to  make  the 
Improvement. 

The  plaintiff  was  first  informed  of  the  land 
by  representatives  of  the  Ada  Land  Com- 
pany, who  gave  to  Marshall  some  advertis- 
ing circulars,  and  also  told  him  that  the  land 
was  of  the  kind  known  as  beaver  dam  land. 
Afterwards  the  plaintiff  was  shown,  not  only 
the  tract  described  In  the  contract,  but  also 
other  lots  and  tracts  owned  by  defendant. 
Marshall  testified  that  the  agent,  when 
speaking  of  the  tract  in  controversy,  declar- 
ed that: 

"This  land  here  will  grow  onions,  potatoes, 
beans,  anything  that  you  are  a  mind  to  [>ut  in 
it;  anything  will  do  well.  It  is  the  richest 
ground  in  the  state  of  Oregon.  Ton  can  grow 
anything,  it  don't  matter  what  you  put  in  the 
ground;   it  will  produce  a  good  crop. 

The  advertising  literature  placed  In  the 
hands  of  plaintiff  contained  a  glowing  word 
picture  of  Hillsboro  Garden  Tracts  and  fruit 
lands  and,  among  other  things,  informed  the 
reader  that: 

"Every  foot  of  ground  in  the  Hillsboro  Garden 
Tracts  is  rich,  virgin,  fertile  soil.  It  is  very 
high  in  hnmus.  Some  of  the  tracts  include 
beaver  dam  land." 

It  does  not  satisfactorily  appear  that  the 
identical  tract  sold  to  the  plaintiff  was  rep- 
resented to  him  to  be  beaver  dam  land.  The 
defendant  had  pnrehased  a  large  body  of 
land  known  as  the  Gonnell  farm  and  sub- 
divided it  Into  lots  and  tracts.  About  40 
acres  of  the  farm  is  of  the  quality  known 
as  beaver  dam.  A  portion  of  the  tract  pur- 
chased by  plaintiff  Is  heavy  stump  land, 
while  "the  west  part  of  it  Is  slough."  Mar- 
shall  made   a  personal   inspection   of  the 


premises  before  entering  into  the  agreemmtt, 
and  he  saw  what  he  was  buying.  The  ad- 
vertising circular  which  he  relied  upon  in- 
formed him  of  the  truth  when  Marshall 
read  the  statement,  "Some  of  the  tracts  in- 
clude beaver  dam  land."  The  plaintiff  and 
other  Interested  witnesses  described  the  soil 
as  being  of  poor  quality,  but  every  disinter- 
ested witness,  including  persons  who  had 
previously  farmed  the  premises  and  who 
ought  to  know,  testified  that  the  land  was 
good.  There  is  no  evidence  to  sustain  the 
allegation  that  defendant  said  there  was 
wood  enough  on  the  property  to  pay  for  It 
When  the  allegations  of  the  complaint  are 
kept  in  close  association  with  the  evidence, 
It  will  be  seen  that  the  defendant  did  not 
make  a  single  representation  of  an  existing 
or  past  fact  of  which  the  plaintiff  can  com- 
plain; and  all  the  other  statements  were 
only  predictions,  or  were  expressions  of  opin- 
ion, or  were  declarations  of  what  the  de- 
fendant would  do  In  the  future.  The  plain- 
tiff cannot  rescind  his  contract  by  predicat- 
ing fraud  upon  an  opinion  or  prediction.  It 
is  contended,  however,  that  the  defendant 
represented  that  specified  things  would  be 
done  In  the  future,  and  that  the  promises 
were  not  kept.  There  are  numerous  hold- 
ings to  the  effect  that  a  mere  promise,  not 
made  a  part  of  an  agreement,  will  not  au- 
thorize a  rescission,  and  that  a  representa- 
tion must  be  of  an  existing  or  past  fact; 
and  this  view  Is  Illustrated  In  the  following 
adjudications ;  People  v.  Healy,  128  111.  9,  20 
N.  E.  092,  15  Am.  St  Rep.  90;  Harrington  v. 
Rutherford,  38  Fla.  321,  21  South.  283 ;  Estes 
V.  Etesnoyers  Shoe  Co.,  165  Mo.  577,  56  S.  W. 
310;  Huber  v.  Guggenheim  (C.  O.)  88  Fed. 
598 ;  FarriB  v.  Strong,  24  Colo.  107,  48  Pac 
963;  'Day  v.  Ft.  Scott  Investment  Co.,  163 
111.  293,  38  N.  E.  567;  Balue  v.  Taylor,  136 
Ind.  368,  36  N.  B.  269;  Love  v.  Teter,  24  W. 
Va.  741 ;  Dawe  v.  Morris,  149  Mass.  188,  21 
N.  m.  318,  4  L.  R.  A.  168,  14  Am.  St  Rep. 
404;  Perkins  ▼.  Lougee,  6  Neb.  220;  Orr  v. 
Goodloe,  93  Va.  263,  24  S.  E.  1014.  Tbere  Is 
also  a  line  of  ca.%s  annonncing  that  a  false 
promissory  statement  may  furnish  the  foun- 
dation for  rescission  If  the  promise  Is  cou- 
pled with  a  representation  that  a  certain 
condition  of  things  exists  at  the  time,  as  In 
Reagan  v.  Hadley,  67  Ind.  609;  Banque  v. 
Brown  (C.  C.)  34  Fed.  162.  Many  authori- 
ties adhere  to  a  more  elastic  rule  and  declare 
that  the  making  of  promises,  with  no  Inten- 
tion to  perform,  constitutes  fraud  which  will 
warrant  a  rescission.  Fair  exemi^lflcatlons 
of  this  doctrine  may  be  found  In  Lawrence 
V.  Qayetty,  78  Cal.  126,  20  Pac.  382,  12  Am. 
St  Rep.  29:  Goodwin  v.  Home,  60  N.  H. 
485;  Piedmont  Lend  Improvem«it  Co.  T. 
Piedmont,  F.  &  M.  Co.,  96  Ala.  388, 11  South. 
332;  Witt  V.  Cuenod,  9  N.  M.  148,  BO  Pac. 
328;  Langley  v.  Rodrigues,  122  GaL  680,  66 
Pac.  406,  68  Am.  St  Rep.  70;  Hodsden  v. 
Hodsden,  69  Minn.  486,  72  N.  W.  562 ;  Trox- 
ler  V.  New  Era  Bldg.  Co.,  187  N.  a  51,  49  S. 
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B.  58;  Ansley  ▼.  Bank  of  Piedmont,  113  Ala. 
467,  21  Soutb.  59,  69  Am.  St  Rep.  122; 
Touchstone  t.  Staggs  (Tex.  GIt.  App.)  89  S. 
W.  189;  Rogers  v.  Vlrglnla-Oarollna  Chem- 
ical Ca,  149  Fed.  1,  78  O.  O.  A.  615;  Ivan- 
covlch  T.  Stern,  14  Nev.  341;  Oerny  v.  Pax- 
ton  &  Gallagher  Co.,  78  Neb.  134,  110  N.  W. 
882,  10  L.  R.  A.  (N.  S.)  640;  Chicago,  etc., 
Ry.  Ca  ▼.  Tltterlngton,  84  Tex.  218,  19  S.  W. 
472,  31  Am.  St  Rep.  39.  The  intention  not 
to  keep  the  promise  furnishes  Hie  essence 
of  the  fraud  In  the  last-mentioned  class  of 
cases;  and  therefore  the  logical  ctmclusion 
is,  if  there  was  an  honest  Intention  to  keep 
the  promise,  the  agreement  will  not  be  can- 
celed, even  though  the  promise  was  not  ful- 
filled. State  Bank  of  Ind.  y.  Gates,  114 
Iowa,  323,  86  N.  W.  311.  The  evidence  does 
not  show  that  the  defendant  made  any  state- 
ments, alleged  and  relied  upon  in  the  com- 
plaint of  what  It  would  do  in  the  future 
with  an  Intention,  entertained  at  the  time, 
not  to  do  what  it  said  it  would  do.  The 
plaintiff  la  not  entitled  to  rescind  the  con- 
tract, and  the  decree  is  therefore  reversed. 

MOORE:,  a  J.,  and  McBRIDE  and  BEAN, 
JJ.,  concur. 


HENRICKSON  v.  HILLSBORO  GARDEN 
TRACTS. 

(Snpreme   Court  of   Oregon.     Nov.   9,   1915.) 

1.  Ykitdob  and  Pubchaseb  4s>38  —  Actions 
FOB  Rescission— EviDENOB. 

A  pnrcbaaer  of  land  is  not  entitled  to  a 
reaciBsioii  of  the  contract  on  the  irround  of  mis- 
representations, where  the  misrepresentationB 
consisted  of  mere  opinions  or  predictions,  or  of 
promises  which  the  vendor  actually  intended  and 
attempted  to  fulfiU. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  S|  38,  40-43,  66;  Dec 
Dig.  i8=>33.] 

2.  Cancellation  or  Inbtbuments  *=»43— Ac- 
tions—Bvidencb. 

In  a  suit  for  rescission  of  a. contract  for 
the  purcliase  of  land  on  the  ground  of  misrep- 
resentations, relief  cannot  be  afforded  on  account 
of  misrepresentations  not  set  up  in  the  com- 
plaint. 

[Ed.  Note. — For  other  cases,  see  Cancellation 
of  Instruments,  Cent  Dig.  f§  96-99;  Dec.  Dig. 
«=>43.]  ■  «  .  H* 

Department  2.  Appeal  from  Circuit  Court, 
Multnomah  County ;  George  N.  Davis,  Judge. 

Suit  by  Martha  Henrickson  against  the 
Hillsboro  Garden  Tracts,  a  private  corpora- 
tion. From  a  judgment  for  plaintiff,  defend- 
ant appeals.     Reversed,  and  suit  dismissed. 

On  March  9,  1912,  Martha  Henrickson 
agreed  to  purchase  from  the  defendant  a  cor- 
poration, five  acres  described  as  tract  3,  in 
block  8,  of  Hillsboro  Garden  Tracts  for  the 
price  of  $1,375,  payable  in  Installments.  The 
plaintiff  paid  $343.75,  took  possession  of  the 
land,  and  made  permanent  improvements. 
On  October  16,  1913,  she  tendered  her  con- 
tract to  the  defendant,  and  offered  to  sur- 


rendor  all  her  Interest  in  the  land  and  im- 
provements, but  the  defendant  refused  to 
rescind,  and  then  the  plaintiff  commenced 
this  suit  The  complaint  charges  the  defend- 
ant with  fraud,  and  alleges  that  it  falsely 
represented  to  her  that  if  she  would  pur- 
chase the  land,  the  plaintiff  and  all  other 
purchasers  would  immediately  have  plentif  al 
and  lucrative  employment;*  that  improved 
roads  and  streets  would  at  once  be  provided 
in  Hillsboro  Garden  Tracts;  that  defendant 
would  provide  and  operate  a  vegetable  car, 
numlng  from  Hillsboro  to  Portland,  thereby 
providing  cheap  and  efBcient  transportation 
for  the  purchasers  of  land  in  the  Hillsboro 
Garden  Tracts;  that  a  cannery  or  preserv- 
ing plant  would  Immediately  I>e  established 
and  operated  in  Hillsboro,  whidi  would  pro- 
vide a  place  for  the  ready  disposal  of  all 
vegetables  that  might  grow;  that  improved 
lands  around  Hillsboro  were  selling  at  the 
price  of  $1,000  per  acre ;  that  potatoes  never 
sold  in  that  part  of  the  country  for  less  than 
$1.25  per  sack ;  and  that  the  defendant  would 
cause  cement  walks  to  be  laid  in  the  Garden 
Tracts,  and  would  improve  the  streets  there- 
in. The  defendant  denied  that  it  made  any 
misrepresentations,  and  affirmatively  alleged 
that  the  plaintiff  had  been  in  possession  of 
the  premises,  had  collected  the  rents  and  ap- 
plied them  to  her  own  use.  A  trial  resulted 
in  a  decree  canceling  the  contract  and  a 
Judgment  against  the  defendant  for  $343.75, 
the  amount  paid  on  the  purchase  price,  and 
the  additional  sum  of  $65  to  cover  the  value 
of  the  permanent  improvements.  The  de- 
fendant appealed. 

S.  B.  Huston,  of  Portland  (Huston  &  Hvis- 
ton,  W.  F.  Magill,  and  Geo.  W.  Stapleton, 
all  of  Portland,  on  the  brief),  for  appellant 
G.  L.  Thacker,  of  Chehalls,  Wash.  (Thacker 
&  Hancock,  of  Chehalls,  Wash.,  and  Geo.  I. 
Brooks,  of  Portland,  on  the  brief),  for  re- 
spondent 


HARRIS,  jr.  (after  stating  the  facts  as 
above).  [1]  The  only  evidence  relating  to 
the  allegation  of  promised  employment  is 
found  in  the  testimony  of  plaintiff,  who  said, 
when  referring  to  the  improvement  of  Divi- 
sion street  that: 

"I  was  told  that  they  were  going  to  commence 
it  in  the  fall,  and  that  everybody  out  there  was 
going  to  get  work  on  the  road. 

The  allegation  that  the  defendant  repre- 
sented to  Martha  Henrickson  that  improved 
streets  and  roads  would  immediately  be  pro- 
vided is  not  referred  to  by  the  testimony  of 
any  witness  except  the  plaintiff,  who  said: 

"He  showed  me  also  the  road  [Division  street] 
where  the  company  was  going  to  build,  where  it 
was  going  to  be." 

When  speaking  of  the  value  of  potatoes, 
the  plaintiff  also  testified  that  the  selling 
agent  told  her  that  potatoes  were  worth  $1.- 
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26  per  sack;  and  tbere  is  no  otlier  evidence 
In  tl>e  record  concerning  the  averment  about 
potatoes,  except  tbe  evidence  of  plaintiff  to 
the  effect  that  the  crop  raised  by  her  was 
worth  only  25  cents  per  sack.  The  record  is 
silent  upon  the  remaining  allegationa  appear- 
ing in  the  complaint,  unless  it  be  claimed  that 
the  printed  circulars  contained  representa- 
tions which  reltCte  to  the  vegetable  car,  the 
preserving  plant,  the  value  of  improved  lands 
around  Hlllaboro,  and  the  building  of  cement 
walks.  The  plaintiff  testified  that  advertis- 
ing literature  was  handed  to  her,  but  there  is 
no  evidence  to  indicate  that  she  either  read 
or  relied  upon  any  of  the  printed  statements. 
It  clearly  appears  from  the  record  that  the 
defendant  did  intend  to  open  and  Improve 
Division  street  and  the  corporation  actually 
let  a  contract  for  the  work ;  and  it  is  quite 
apparent  fr<nn  the  testimony  of  plaintiff  her- 
self that  the  statement  concerning  employ- 
ment was  merely  a  conclusion  or  opinion 
which  was  predicated  upon  the  contemplated 


improvement  of  Division  street  The  plain* 
tiff  has  failed  to  offer  any  evidence  ooucem- 
ing  a  portion  of  the  complaint,  and  the  tes- 
timony relevant  to  the  remaining  allegations 
only  shows  mere  opinions  or  predictions,  or 
indicates  a  .promise  to  do  scMnething  which 
the  defendant  actually  intended  to  do,  and 
therefore  the  plaintiff  is  not  entitled  to  re- 
lief. Marshall  v.  HiUsboro  Oarden  Tracts, 
152  Pac.  493. 

[2]  There  is  evidence  that  tbe  defendant 
made  other  representations,  which  are  not 
even  mentioned  in  the  complaint,  but  they 
cannot  be  availed  of.  The  plaintiff 'has  nut 
presented  a  situation,  arising  out  of  and  con- 
fined to  the  complaint  and  evidence  relevant 
to  the  recorded  allegations,  which  will  war> 
rant  a  rescission  of  the  written  agreement 

The  decree  is  reversed,  and  the  suit  is  dis- 
missed. 

MOORB,  G.  J.,  and  McBBIDE  and  BEAN, 
JJ.,  concur. 
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PETERSON  T.  THOMPSON  et  aL 

(Supreme  Ooort  of  Oregon.     Noy.  16,  1915.) 

Biixs  AND  Notes  ®=256— Mobtgage  Note— 
LiABiLiTT  or  Indobsebs— Sale  of  Equity 

OF  REDBlCPnON. 

Where  the  sale  of  mortgaged  premises  by 
the  administrator  of  the  deceased  mortgagor,  in 
effect,  conveyed  the  equity  of  redemption  re- 
maining in  the  estate  of  the  maker,  such  sale, 
while  it  ezfaauBted  the  estate,  did  not  discharge 
its  liability  on  the  note,  and  the  indorsers  on 
such  note  were  not  discharged. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  fg  681-599;  Dec.  Dig.  «=> 
266.1 

Department  1.   Appeal  from  Circtilt  Court, 
Douglas  County ;  J.  W.  Hamilton,  Judge. 
On  petition  for  rebearing.    Petition  denied. 
For  former  opinion,  see  151  Pac;  721. 

O.  P.  Costaow,  of  Rosebarg,  for  appellants. 
M.  Morehead  and  Chrlstopberson  &  Mat- 
tbews,  all  of  Portland,  for  respondent 


BURNETT,  J.  The  defendants  Harding, 
who  appealed,  were  Indorsers  of  the  note 
named  In  the  mortgage  foreclosed  in  this 
suit.  They  contend  that  the  sale  of  the  mort- 
gaged premises  by  the  administrator  of  the 
deceased  maker  of  the  note  discharged  the 
principal  debtor,  and  consequently  released 
the  Indoi'sers,  who  were  only  secondarily  li- 
able. They  endeavor  to  work  out  this  result 
exonerating  the  maker  through  some  corres- 
pondence between  the  attorney  for  the  es- 
tate and  the  attorney  for  the  plaintiff  writ- 
ten prior  to  the  sale  which  they  say  proves 
that  Its  terms  included  the  assumption  by 
the  purchaser  of  the  payment  of  the  note 
and  mortgage  inyolved  in  this  salt  Nothing 
can  be  derived  from  this  correspondence 
beyond  negotiation.  Except  the  indorsement 
of  the  defendants  on  the  note,  no  writing 
appears  in  evidence  signed  by  any  one  agree- 
ing to  assume  or  pay  the  debt  of  Stovln,  the 
maker  of  the  note.  It  Is  not  disclosed  that 
the  administrator's  deed  which  is  the  cul- 
mination of  the  transaction,  and  In  which 
all  previous  bargaining  is  merged,  contains 
any  covenant  by  the  grrantee  or  condition  im- 
posed upon  her  looking  to  the  payment  of 
the  indebtedness.  In  short,  the  legal  efFect 
of  the  transaction  was  to  convey  to  Emma  B. 
Thompson  the  equity  of  redemption  remain- 
ing in  the  estate  of  the  deceased  maker  of 
the  note.  While  this  might  exhaust  the  es- 
tate of  Stovln,  it  did  not  discharge  it  It 
results  in  a  ^tuatlon  where  the  indorsers 
must  assume  their  secondary  liability.  It 
Is  a  fallacy  then  to  argue  that  the  maker  was 
released,  and  hence  that  they  were  dis- 
charged. 

The  petition  for  rehearing  is  denied. 

HOORE,  O.  X,  and  McBRIDE  and  BEN- 
BON,  JJ.,  concur. 


STATE  «s  leL  MITOHBIiL  y.  RIDER. 
(Suprema  Court  of  Oregon.    Noy.  9|,  1916.) 

1.  Appeal  and  Ebbob  «=>616— Recobd— Ceb- 
tifi  cation. 

_  Documents  not  certified  by  the  judge  as 
having  been  received  or  offered  in  evidence  at 
the  trial  cannot  be  considered  on  appeal,  though 
certified  by  the  clei^  below  and  filed  in  the  ap- 
pellate court. 

[Ed.  Note.— For  other  cases;  see  Appeal  and 
Error,  Cent  Dig.  H  2714-2718;  Dec.  Dig.  «=» 
616.] 

2.  Appeal  and  Ebbob  ^=3544  —  Record  — 
Questions  Pbesented. 

In  the  absence  of  a  bill  of  exceptions,  the 
only  question  to  be  considered  on  appeal  is 
whether  the  findings  of  fact  support  the  judg- 
ment 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  $}  2412-2415,  2417-2420, 
2422-2426,  2428,  2478,  2479;  Dec.  Dig.  <S=> 
544.] 

3.  Justices  of  the  Peace  «=>1S5  —  Suppuc- 

IfENTABT    PboCEEDINGS  —  DiSOBEDIENCB    07 

Ordeb— Punishment— Pboceedinos. 
Where  a  judgment  debtor  is  dlsdiarged,  in 
proceedings  for  contempt  before  a  justice  of  the 
peace  in  not  paying  over,  as  ordered,  money 
found  to  be  in  his  possession  in  supplementary 
proceedings,  and  the  judgment  creditor  appeals 
to  the  circuit  court,  the  burden  is  tm  the  credi- 
tor to  show  that  the  money  is  still  In  the  debt- 
or's possession:  there  being  no  presumption 
thereof. 

[B!d.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  U  426-447,  749;  Dec  Dig. 
«=»135.]     ■ 

Department  1.  Appeal  from  Circuit  CMirt, 
Marlon  County ;  Percy  R.  Kelly,  Judga 

C<»tempt  proceedings  by  T.  E.  Mitchell 
against  U.  S.  Rider  for  failure  to  pay  over 
money  as  ordered.  Defendant  was  discharg- 
ed in  justice's  court,  but  on  appeal  to  the 
circuit  court  was  found  guilty,  and  he  ap- 
peals.   Reversed. 

See,  also,  145  Pac.  1056. 

This  proceeding  was  commenced  In  the  Jus- 
tice's court  of  Salem  district  by  the  state  of 
Oregon,  oa  the  relation  of  T.  E.  Mitchell, 
against  U.  S.  Rider,  to  punish  the  latter  for 
a  contempt  for  disobedience  of  an  order  for 
the  payment  of  money.  The  affidavit  Initiat- 
ing the  proceedings  Is  to  the  effect  that  the 
relator  duly  secured  In  that  court,  on  March 
14,  1913,  a  Judgment  against  the  defendant 
for  $41.55  the  amount  of  a  promissory  note, 
$25  as  attorney's  fees,  and  $7.63,  costs  and 
disbursements;  that,  based  thereon,  an  ex- 
ecution was  issued  and  returned  nulla  bona, 
whereupon  supplemental  proceedings  were 
begun  in  that  court  against  the  defendant, 
who,  appearing  December  2,  1913,  was  exam- 
ined on  oath  concerning  his  property,  end 
the  Justice,  having  found  that  he  then  pos- 
sessed $50  in  money,  made  an  order  direct- 
ing him  to  pay  that  sum  on  the  Judgment 
vrtthln  48  hours  from  December  4,  1913,  at 
2:30  p.  m.,  the  time  when  a  copy  of  the  order 
was  personally  served  upon  him;  and  that 
such  order  remains  in  full  force,  but  has  nev- 
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er  been  complied  with  by  the  defendant,  who 
by  reason  of  his  disobedience  is  in  contempt. 
The  defendant  personally  appearing  in  a  con- 
tempt proceeding  was,  after  a  hearing,  found 
not  grollty,  and  thereupcoi  discharged  Janu- 
ary 10,  1914.  From  that  determination  the 
relator  appealed  to  the  circuit  court  for  Ma- 
rlon county  where  the  cause  was  tried  Octo- 
ber 2,  1914,  and  findings  of  fact  and  at  law 
were  made  as  set  forth  in  the  affidavit  One 
of  the  findings,  relating  to  the  original  com- 
mand of  the  Justice's  court  to  pay  the  speci- 
fied aom  of  money,  reads: 

"That  no  evidence  has  been  offered  nor  any 
reason  shown  by  the  defendant  tendine  to  ex- 
cuse him  for  failture  to  comply  with  the  last- 
mentioned  order." 

Predicated  on  audi  findings.  It  was  deter- 
mined that  the  defendant  was  guilty  of  con- 
tempt and  should  be  imprisoned  in  the  Jail 
of  that  county  until  he  complied  with  the  or- 
der of  the  Justice's  court  by  paying  the  sum 
of  money  specified.  From  the  latter  Judg- 
ment, the  defendant  appeals  to  this  court 

Carey  F.  Miartin,  of  Salem  (Ivan  G.  Mar- 
tin, of  Salem,  on  the  brief),  for  appellant 
Roy  F.  Shields,  of  Salem  (McNary,  Smith  & 
Shields  and  E.  R.  Rlngo,  all  of  Salem,  on  the 
brief),  for  respcmdent 

MOORE,  a  J.  (after  atating  the  fticts  as 
above).  [1]  No  bill  of  exceptions  has  been 
settled  or  allowed  In  this  cause.  There  have 
been  filed  with  our  clerk,  however,  the  de- 
fendant's aflldavlt  as  to  what  testimony  he 
gave  in  the  circuit  court,  and  also  the  orig- 
inal pleadings  in  the  Justice's  court  together 
with  a  transcript  of  the  orders  made  thereon 
and  certified  to  by  the  Justice,  which  papers 
were  filed  with  the  clerk  of  the  circuit  court 
and  are  certified  to  by  him.  None  of  these 
papers  has  been  ld«itifled  by  the  trial  Judge 
as  having  been  received  or  offered  In  evi- 
dence, and  for  that  reason  they  are  not  prop- 
erty before  us  for  review.  State  v.  Byline,  50 
Or.  426,  93  Pac.  237;  Multnomah  L.  Coi  v. 
Weston  Basket  Co.,  54  Or.  22,  99  Pac.  1046, 
102  Pac.  1;  State  v.  Martin,  54  Or.  403,  100 
Pac.  1106,  103  Pac.  512;  Keady  v.  United 
Railways  Co.,  57  Or.  325,  100  Paa  658,  108 
Pac.  197. 

[2]  In  the  absence  of  a  bill  of  exceptions  In 
an  action  at  law,  the  only  question  to  be  con- 
sidered Is  whether  or  not  the  findings  of  fact 
support  the  Judgment  Noland  v.  Bull,  24  Or. 
479,  33  Pac.  983;  Allen  v.  Leavens,  26  Or. 
164,  37  Pac.  488,  26  D.  R.  A.  620,  46  Am.  St 
Rep.  613;  Richardson  v.  Dunlap,  26  Or.  270, 
38  Pac.  1 ;  Miller  v.  Head  Camp,  45  Or.  192, 
77  Pac.  83 ;  Lewis  v.  Clark,  66  Or.  461,  134 
Pac.  1194.  Upon  an  appeal  from  the  Judg- 
ment of  a  Justice's  court,  the  actlMi  must  be 
tried  anew  In  the  circuit  court  L.  O.  L.  g 
656. 

[3]  From  the  findings  of  fact  hereinbefore 
quoted  It  would  seem  that  the  presumption 
was  invoked  that  a  thing  once  proved  to  ex- 
ist MMttinues  as  long  as  is  usual  with  things 


of  that  nature.  Id.  {  799,  snbd.  33.  Predi- 
cated on  this  deduction  which  the  law  ex- 
pressly directs  to  be  made  from  particular 
facts,  It  was  evidently  determined  that  be- 
cause the  defendant  bad  not  offered  any 
testimony  or  given  any  reason  toiding  to  ex- 
plain his  failure  to  comply  with  the  order  of 
the  Justice's  court  of  December  2,  1913,  to 
pay  on  account  of  the  Judgment  $50,  which 
sum  it  was  then  found  he  had,  he  retained 
possession  thereof  October  2,  1914,  when  the 
cause  was  tried  in  the  circuit  court 

In  Hammer  v.  Downing,  41  Or.  234,  66  Pac 
916,  an  order  Issued  in  supplementary  pro- 
ceedings required  d^endant  to  apply  a  sum 
of  money  to  the  satisfaction  of  a  Judgment 
Tbe  referee  in  such  proceedings  found  that 
oa  a  date  more  than  three  months  prior 
thereto  the  defendant  bad  In  his  poeBe68l<m 
the  necessary  money,  and  that,  no  evidauoe 
having  been  offered  tending  to  prove  that  ha 
bad  paid  out  any  of  the  money,  he  was  there- 
fore still  the  owner  and  in  possession  thereof. 
The  court  In  that  case  held  that  the  presump- 
tion relied  upon  to  sustain  the  final  order 
was  insnfflclCTit  saying: 

"As  the  judgment  debtor's  failure  to  apply 
property  found  In  his  possession  or  under  bis 
control  to  the  satisfaction  of  a  judgmeat  in 
proceedings  supplnnental  to  execution  renders 
him  liable  to  be  punished  as  for  a  contempt  of 
court  (Hill's  Ann.  Laws  1887,  {  310),  the  proof 
of  such  possession  ought  to  be  conclasively  es- 
tablished by  the  weight  of  the  tertimoay  given 
at  Euch  examination,  and  not  deduced  from  dis- 
putable presumptions." 

It  the  $50  in  question  had  been  received  by 
the  defendant  for  the  relator,  as  if  it  had 
been  collected  by  an  officer  of  the  court,  so 
that  an  obligation  to  pay  it  over  to  the  party 
entitled  thereto  resulted  from  the  mere  pos- 
session, the  presumption  referred  to  might 
proi)erly  be  Indulged;  for  any  other  deduc- 
tion would  necessarily  make  a  sequestration 
of  the  money  a  violation  of  the  trust.  What 
time  elapsed  after  January  10, 1914,  when  the 
defendant  was  found  not  guilty  of  contempt 
and  discharged  by  the  Justice's  court  before 
an  appeal  from  that  Judgment  was  taken  to 
the  circuit  court,  is  not  disclosed  by  the  tran- 
script properly  before  us.  An  appeal  from 
a  Justice's  decision  may  be  taken  by  giving 
oral  notice  In  open  court  at  the  time  the 
Judgment  is  rendered  or  within  30  days 
thereafter  by  serving  on  the  adverse  party 
a  written  notice  and  filing  the  original  with 
proof  of  service  indorsed  thereon.  L.  O.  L. 
i  2457.  It  is  possible  the  defendant,  relying 
upon  the  order  of  the  Justice's  court  fludlng 
him  not  guilty  and  dismissing  the  proceed- 
ings, may  have  paid  out  the  money  before 
the  appeal  was  taken.  In  view  of  that  pos- 
sibility, and  as  the  case  was  tried  anew  in 
the  circuit  court,  it  was  Incumbent  upon  the 
relator  to  offer  testimony  affirmatively  tend- 
ing to  prove  that  the  defendant,  on  October 
2,  1914,  was  then  possessed  of  the  $50,  and 
could  have  compiled  with  the  order  to  pay 
that  sum  on  account  oif  the  Judgment  and  to 
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have  secured  a  finding  of  &ct  to  tliat  effect 
before  the  defendant  could  have  been  incar- 
cerated In  Jail  for  a  failure' to  comply  with 
the  command  to  make  the  payment.  Ex 
parte  Joutsen,  154  Gal.  540,  98  Pac.  391. 

The  findings  do  not  support  the  Judgment, 
and,  such  being  the  case,  the  final  de- 
termination of  the  circuit  court  Is  reversed, 
and  the  cause  remanded  fOr  a  new  trial. 

BENSON,  BURNETT,  and  McBRlDB,  JJ., 
concur. 


ROBERTS  V.  LOMBARD  et  aL 
(Supreme  Court  of  Oregon.    Nov.  9,  1915.) 

1.  BviDXNOE  «»441— Paboi.  Evidbnck  RxriM. 

li.  O.  It.  i  713,  declaring  that  when  the 
terms  of  an  agreement  have  been  reduced  to 
writing  by  the  parties,  it  is  to  be  considered  as 
containing  all  those  terms,  and  therefore  there 
can  l>e  no  evideuce  of  the  agreement  other  than 
the  contents  of  the  writing,  except  where  a  mis- 
take is  in  issue,  or  the  validity  of  the  agree- 
ment is  in  dispute,  plaintiS,  who  entered  into  a 
contract  for  the  purchase  of  land,  and  received 
a  conveyance,  cannot,  where  neither  the  memo- 
randum of  purchase  nor  the  conveyance  referred 
toTestrictions  upon  the  grantor's  other  property, 
introduce,  in  the  absence  of  fraud,  evidence  of 
a  parol  agreement  by  the  grantor  that  his  other 
property  in  the  vicinity  should  be  subjected  to 
the  same  buUding  restrictions  as  that  acquired 
by  plaintiS. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  U1719,  172^-1763, 1765-1846, 2030- 
2047 ;  DecTbig.  <8=»441.] 

2.  FRAUDS,  Statute  cr  4=9116  —  AtTTROBiTt 
OF  Agent— AoBKEMENT. 

It.  O.  I/.  {  804,  declares  that  no  estate  or  in- 
terest in  land,  nor  any  trust  or  power  concern- 
ing such  property  can  be  created,  transferred, 
or  declared  except  by  operation  of  law,  or  by  a 
conveyance  in  writing  sutracribed  by  the  party 
or  hj  bis  lawful  agent  imder  written  authority. 
Section  806  provides  that  agreements  for  em- 
ployment of  a  broker  to  sell  land  shall  be  void 
unless  in  writing,  and  that  agreements  relating 
to  land  shall  be  void  unless  in  writing  signed 
by  the  party  to  be  charged  or  his  duly  authoriz- 
ed agent  whose  authority  shall  be  in  writing. 
A  written  agreement,  authorizing  an  agent  to 
seU  land  did  not  empower  him  to  agree  to  re- 
strictions on  the  remaining  property  of  the  ven- 
dor, but  in  plain  terms  reserved  to  the  vendor 
the  right  to  modify  the  prices,  terms,  and  condi- 
tions. Held,  that  as  the  purchaser  was  bound 
at  his  peril  to  ascertain  the  agent's  authority, 
an  agreement  by  the  agent  that  the  remaining 
property  of  the  vendor  should  be  subject  to  the 
same  restrictions  imposed  on  the  property  con- 
veyed is  void. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent  Dig.  {}  261-260;  Dec  Dig.  «=> 
116.1 

3.  COVEWANTS  <S=5»79— CONSTBircTTON. 

Though  a  landowner  imposed  restrictive 
covenants  on  most  of  the  parcels  sold,  that  did 
not  show  a  scheme  to  generally  impose  restric- 
tions on  all  his  property,  and  a  grantee  who 
took  subject  to  restrictions  cannot  enforce  sim- 
ilar restrictions  against  the  remaining  property 
of  the  vendor  or  against  one  who  purchased 
without  restriction. 

[Ed.  Note.— For  other  cases,  see  Covenants, 
C«it.  Dig.  if  78-82;    Dec  Dig.  «=s>79.] 

In  Banc  Appeal  from  Circuit  Court,  Mult- 
nomah County ;  J.  P.  Kavanaugh,  Judge. 


Suit  by  Li.  D.  Roberts  against  B.  M.  Lom- 
bard and  others.  From  a  Judgment  for 
plaintiff,  defendants  appeaL  Beversed,  and 
suit  dismissed. 

In  substance  the  plaintiff  alleges  that  the 
defendant  Lombard  and  his  wife  caused  cer- 
tain property  named  in  the  complaint  and 
owned  by  them  to  be  platted  into  blocks,  lots, 
and  streets  "with  a  view  to  improving  said 
real  property  by  opening  the  same  as  an 
addition  to  ttie  city  of  Portland,  Multnomah 
County,  Or.,  and  converting  it  into  a  high- 
class,  exclusive,  and  highly  restricted  resi- 
dence addition  in  and  to  the  said  dty," 
which  plat  they  caused  to  be  approved  by 
the  proper  authorities  and  recorded.  He 
also  says  that: 

"The  Lombards  formed  and  advertised  a  gen- 
eral plan  for  the  sale  of  lots,  and  represented 
and  advertised  that  the  addition  would  be  a 
highly  restricted,  ezdnsive  high-class  residence 
district,  and,"  among  other  things,  "that  during 
the  period  of  20  years  after  September  9,  1909, 
no  part  of  the  premises  should  be  occupied  or 
used  for  any  shop,  store,  saloon,  hotel,  or 
other  place  of  business,  and  that  no  part  of 
said  addition  should  be  used,  or  be  permitted  to 
be  used,  for  the  carrying  on  of  any  trade  or  busi- 
ness whatever,  nor  for  any  otiter  than  resi- 
dence purposes." 

He  further  avers  that  about  December  1, 
1909,  the  defendants  Lombard,  their  servants, 
representatives,  and  selling  ag^its,  for  the 
purpose  of  Inducing  the  plaintiff  to  purchase 
a  lot  In  said  addition,  represented  to  him 
that  the  restrictions  already  mentioned  would 
be  enforced,  and  that  no  lots  therein  had 
been  or  would  be  sold  by  the  Lombards  un- 
less the  deed  contained  the  same  limitations. 
He  says  that  he  relied  upon  these  repre- 
sentations and  promises,  and  in  consideration 
thereof,  and  not  otherwise,  purchased  from 
them  lot  13  in  block  11,  paying  the  sum  of 
$1,100  therefor  and  receiving  from  the  de- 
fendants a  deed  conveying  to  him  said  lot 
in  fee  simple,  subject  to  the  restrictions  and 
conditions  stated.  He  contended  he  would 
not  have  purdiased  except  for  them,  that  a 
great  number  of  other  persons  bought  lots  in 
the  addition  under  like  drcumstances,  and 
that  the  plaintiff  has  caused  to  be  erected 
uiwn  lot  13  a  residence  which  he  Is  now  oc- 
cupying. The  grievance  of  which  be  com- 
plains, as  set  out  in  the  complaint.  Is  that 
afterwards  the  Lombards  made  a  deed  to  de- 
fendant Wilson  of  lot  16  in  block  11,  omit- 
ting the  restriction,  and  although  the  latter 
knew  that  the  land  had  been  platted  as  a 
high-class,  exclusive,  and  highly  restricted 
addition,  and  that  each  lot  was  subject  to 
the  restrictions,  the  defendants  threaten  to 
and  will  erect  on  lots  14  and  15,  in  block  11, 
a  shop,  store,  and  place  of  business.  In  gen- 
eral the  prayer  of  the  complaint  is  for  an 
Injunction  preventing  the  defendants  from 
carrying  out  their  purpose  and  for  further 
relief.  The  platting  of  the  property  and  the 
recording  thereof  are  admitted  by  the  defend- 
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ants.  The  purchase  by  the  plalntUI  and  Us 
erection  of  the  residence  are  also  admitted, 
but  the  restrictions  mentioned  and  the  gen- 
eral plan  of  Improvement  described  In  the 
complaint  are  denied.  The  circuit  court  ren- 
dered a  decree  substantially  according  to  the 
prayer,  and  the  defendants  appeal. 

KoUock,  Zollinger  &  McDowall,  of  Port- 
land, for  appellants.  Llttlefleld  &  Maguire, 
of  Portland,  for  reqxMident. 

BURNETT,  J.  (after  stating  the  facts  as 
above).  A  brief  review  of  the  testimony  on 
the  part  of  the  plaintiff  Is  necessary.  Seek- 
ing to  charge  the  defendants,  the  plaintiff  In- 
troduced an  agreement  of  date  September  9, 
1909,  between  Liombard  and  the  Colombia 
Trust  Company,  from  which  we  quote  the  fol- 
lowing: 

"Lombard  for  and  in  consideration  of  the 
a^eements  hereinafter  contained  does  hereby 
give  the  company  the  exclusive  right  for  the 
period  of  six  (6)  months  from  and  after  the  date 
of  this  instrument,  for  and  on  behalf  of  Lombard 
and  as  his  selling  agent  or  broker,  to  sell  and 
contract  to  sell  lots  and  blocks  in  that  certain 
addition  to  the  city  of  Portland,  Multnomah 
county,  state  of  Oregon,  situated  within  the 
corporate  limits  of  the  city  of  Portland,  owned 
by  Lombard  and  known  as  Olmsted  Park. 
*  *  *  The  prices  at  wliich  and  terms  and 
conditions  upon  which  said  real  property  shall 
be  sold  shall  at  all  times  daring  the  life  of  this 
agreement  be  satisfactory  to  Lombard  and  shall 
be  such  as  may  from  time  to  thne  be  designated 
and  prescribed  by  Lombard  to  the  company,  it 
being  understood  and  agreed  that  Lombard  shall 
bave  the  right  at  any  and  all  times,  upon  rea- 
sonable notice  to  the  company,  to  change  or 
modify  such  prices,  terms,  and  conditions.  A 
memorandum  of  the  prices  and  terms  now  sat- 
isfactory to  Lombard  has  been  written  upon 
each  of  two  copies  of  said  plat  of  Olmsted  Park, 
each  of  said  copies  being  signed  for  identification 
by  Liombard  and  an  officer  of  the  company  and 
one  of  said  copies  being  in  the  possession  of 
Lombard  and  the  other  in  the  possession  of  the 
company.  Said  copies  are  counterparts  of  each 
other  in  the  aforesaid  and  all  other  particulars 
and  for  greater  certainty  express  reference  is 
hereby  made  to  each  of  them.  All  sales  made  or 
contracted  to  be  made  hereunder  by  the  com- 
pany shall  be  made  subject  in  all  respects  to  the 
terms,  conditions,  restrictions,  and  requirements 
set  forth  and  contained  in  the  printed  blank 
form  of  a^eement  for  the  purchase  and  sale  of 
property  m  said  Olmsted  Park  of  which  said 
form  a  copy  marked  'Exhibit  A'  is  hereto  at- 
tached ;  and  said  'Exhibit  A'  is  hereby  expressly 
referred  to  and  made  a  part  of  this  instrument 
But  Lombard  hereby  reserves  the  right  at  any 
time  during  the  life  of  this  agreement  to  change 
or  modify,  upon  reasonable  notice  to  the  com- 
pany, said  blank  form  of  agreement  in  any  re- 
spect whatever  or  to  adopt  a  new  form  of  agree- 
ment for  use  in  such  sales;  and  the  company 
agrees  in  any  such  event  to  make  all  sales  sub- 
ject to  the  terms,  conditions,  restrictions  and 
requirements  set  forth  and  contained  in  such 
new,  changed  or  modified  form.  And  it  is  ex- 
pressly agreed  that  all  agreements  for  the  sale 
of  property  in  said  Olmsted  Park  and  all  other 
contracts  of  any  nature  relative  to  sndt  property 
and  all  conveyance  thereof  shall  be  executed  in 
every  instance  by  Lombard  and  not  by  the  com- 
pany." 

The  commission  to  be  allowed  the  com- 
irnny  is  set  out,  but  it  is  not  necessary  to  con- 
sider the  same.  The  contract  contained  the 
further  inovialon  that: 


"The  company  in  consideration  of  the  commis- 
sion to  be  paid  as  aforesaid  hereby  agrees  to 
make  every  reasonable  effort  by  advertiung  and 
otherwise,  to  sell  lots  and  blodks  in  said  Olmsted 
Park,  and  also  agrees  to  sell  the  same,  whenever 
sold,  at  the  prices  and  upon  the  terms  and 
conditions  hereinbefore  mentioned  and  such  as 
may  be  hereafter  from  time  to  time  prescrii>ed 
by  Lombard." 

The  contract  concludes  with  thJa  stipala- 
tlon: 

"It  is  understood  and  agreed  that  the  several 
lots  marked  'S'  on  the  plats  of  Olmsted  Park 
referred  to  herein  are  withheld  from  sale  by 
Lombard  and  are  not  to  come  within  the  par- 
view  of  this  agreement." 

Attached  to  the  agreement  as  part  thereof 
is  the  blank  form  of  contract  called  "Bxhlblt 
A,"  to  be  signed  by  intending  puTchasers, 
and  containing  the  required  conditions  al- 
ready stated  in  the  complaint  A  witness 
for  the  plaintiff,  J.  A.  Lee,  vice  president  of 
the  Colnnibia  Trust  Company,  who  executed 
the  agreement,  Identified  a  plat  which  he 
and  the  defendant  Lombard  had  initialed  for 
Identiflcatlon,  and  testified  thus: 

"Q.  Mr.  Lee,  is  this  the  plat  which  is  refer- 
red to  in  this  contract  as  containing  a  memo- 
randum of  the  prices  and  terms  now  satisfacto- 
ry to  Lombard?  A.  It  is,  excepting  that  I  have 
no  recollection  of  there  having  oeen  in  this  con- 
tract entered  into  as  hetween  the  Columbia 
Trust  Company  and  Mr.  Lombard,  any  excep- 
tion of  iots  for  business  purposes.  I  recall  that 
there  were  exceptions  fn>m  the  contract;  that 
is,  that  there  were  certain  lots  in  Ohnsted  Park 
that  did  not  come  within  the  purview  of  the 
agreement.  Lots  marked  'S'  for  identification. 
But  I  have  no  recollection  that  at  any  time 
there  were  to  be  any  lots,  at  any  time  during  the 
period  that  the  Columbia  Trust  Company  had 
the  selling  agency,  that  might  be  used  for  other 
than  residence  purposes." 

Besides  the  Initials  which  Mr.  Lee  aald 
were  made  at  the  execution  of  the  contract, 
there  appears  on  this  plat  this  writing: 

"Lots  9,  10,  11,  12,  block  4,  and  all  of  block 
12  reserved  for  business  purposes ;  lots  1,  14, 
15,  block  11,  to  be  usable  ror  business  purposes.** 

Mr.  Lee  testifleB  In  substance  that  to  the 
best  of  bis  recollection  this  memorandum 
was  not  on  the  plat  when  he  loltialed  it 
Mr.  Lombard  positively  declares  on  oath  that 
it  was  there  at  the  time.  There  is  no  dilute 
whatever  that  lots  14  and  16  in  block  11 
were  Initialed  with  the  letter  "S"  as  men- 
tioned in  the  clause  of  the  contract  last 
quoted.  This  renders  it  unnecessary  to  de- 
termine whether  the  memorandum  quoted 
above  was  on  the  plat  when  Lee  and  Lon>- 
bard  marked  it  for  identification  a«  part  of 
the  contract,  for,  as  lot  13  was  indisputably 
marked  "S,"  it  was  expressly  excluded  frtHn 
the  operation  of  the  agency  agreement 

Adjoining  lot  13,  in  block  11,  upon  which 
the  plaintiff  has  built  his  residence.  Is  lot 
14  in  tbat  block,  where  the  defendants  are 
about  to  build  a  store,  as  alleged  in  the  com- 
plaint The  plaintiff  also  introduced  in  evi- 
dence an  advertising  folder  issued  by  the 
Columbia  Trust  Company,  describing  Olm- 
sted Park  in  glowing  terms.    Among  other 

things,  it  says:  /     ^^^sl^ 
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"The  prorimity  of  IrvinBton,  -which  la  nnlvei^ 
sally  recognized  aa  Pordand's  finest  home  dia- 
trict,  aeanrea  Its  snoceaa  aa  a  high-dasa  resi- 
dence diatrict." 

Furtber : 

"Not  only  is  Olmsted  Park  in  the  direction 
in  which  i>eoi>le  are  accustomed  to  look  for  high- 
class  property,  but  it  is  aurroonded  by  property 
covered  with  even  heavier  boUding  restrictions 
than  haa  made  Irvington  the  cream  of  Portland's 
residence  property." 

Again: 

"Here  ia  the  onl^  opportunity  for  an  exdnslve 
street  car  service  in  Portland.  With  the  Broad- 
way line  passing  ap  Broadway,  through  a  high- 
'dass  residence  diatrict  all  the  way,  then  north 
through  Irvington.  and  ending  in  the  highly  re- 
stricted district  in  and  surrounding  Oltnsted 
Park,  we  have  an  exclusive  car  service  which 
cannot  be  equalled  in  the  entire  city.  •  •  • 
Now  Olmsted  Park  is  but  a  few  moments'  fur- 
ther ride  and  the  most  shut-in  lot  in  Olmsted 
Park  has  a  better  outlook  than  the  most  sight- 
ly lot  in  Irvington.  The  restrictions  and  im- 
provements are  even  heavier  and  better." 

These  are  the  only  printed  representations 
appearing  In  the  evidence  about  restrictions. 
Indefinite  as  they  are,  they  do,  not  correapond 
with  nor  prove  the  allegations  of  the  com- 
plaint to  the  effect  tJiat  the  Lombards  had 
advertised  a  prohibition  for  20  years  of  any 
shop,  store,  saloon,  hotel,  or  other  place  of 
business  on  the  platted  realty. 

The  plaintiff  testifies  In  substance  that  be 
saw  the  advertisements  of  the  Columbia 
Trust  Company  In  the  dally  papers,  And 
wrote  to  the  company  about  them,  In  re- 
sponse to  which  Mr.  E.  A  Clark  came  to 
him  and  left  the  circular  mentioned.  He 
says: 

"Mr.  Clark  referred  me  to  the  fact  that  this 
was  to  be  a  very  highly  restricted  residence  dia- 
trict: tihat  the  residences  were  to  coat  twenty- 
five  hundred  dollars  or  more ;  were  to  be  locat- 
ed 25  feet  back  from  the  street  line  or  lot  line, 
rather ;  that  there  could  be  no  stores  or  other 
places  of  business,  or  apartment  houses,  or  any 
buildings  of  that  kind  In  the  district." 

Clark  was  a  salesman  for  the  Columbia 
Tmst  Company,  and  corroborates  the  testi- 
mony of  Roberts  about  the  representations 
made.  It  appears  that  after  these  negotia- 
tions with  Clark  he  and  plaintiff  signed  the 
following  paper: 

"This  agreement,  entered  Into  this  1st  day 
of  January,  1910,  by  and  between  Columbia 
Tmst  Company,  a  corporation  of  Portland,  Ore- 
gon, acting  as  agent,  and  L.  D.  Roberta  pur- 
chaser; address  839  Union  Ave.  No.  — ,  witness- 
eth :  That  the  Columbia  Trust  Company,  agent, 
agrees  to  sell  and  the  aforesaid  purchaser  agrees 
to  buy  lot  numbered  13  in  block  numbered  11  in 
Olmsted  Park  subject  to  confirmation  by  owners, 
for  the  purchase  price  of  $1100.00  upon  the 
fallowing  terms:  $110.00  cash,  and  $16.60  per 
month  at  6%  on  deferred  paymenta,  and  aub- 
Jeet  also  to  such  restrictions  and  conditiona  aa 
may  run  with  the  land. 

"Columbia  Truat  Company  hereby  acknowl- 
edges receipt  of  $110.00  as  earnest  money  and 
part  of  the  purchase  price,  which  deposit  shall 
De  returned  m  case  owner  does  not  confirm  this 
■Sltb  Columbia  Trust  Company,  Agent, 

"By  B.  A  Clark. 
"L.  D.  R<Aert8,  Purchaaer." 

The  next  sacceedlng  step  In  the  transac- 
tkm  was  the  execution  by  Roberts  and  the 


Lombards  of  an  agreement  in  writing  for 
the  plaintiff  to  boy  and  the  Lombards  to 
sell  to  him  lot  13  in  block  11,  subject  to  the 
conditions  pleaded  in  the  plalntUTs  com- 
plaint. This  was  followed  by  a  deed,  of  date 
May  8, 1912,  from  the  Lombards  to  the  plain- 
tiff conveying  the  same  property  with  the 
same  20-year  restriction.  The  plaintiff  does 
not  claim  that  he  ever  talked  with  Lombard, 
or  any  one  else,  except  Clark,  about  the 
transaction.  NelQier  does  it  appear  that  the 
defendants  ever  were  aware  of  the  state- 
ments of  Clark  or  that  be  had  any  connec- 
tion with  the  negotiations  culminating  In 
the  conveyance  of  the  property.  Plaintiff  in- 
troduced the  testimony  of  several  other  per- 
sons who  had  bought  lots  In  the  addition 
with  the  same  restrictions. 

[1]  At  the  outset  we  note  that  this  la  not 
a  suit  to  rescind  the  contract.  In  effect  the 
object  of  this  litigation  is  to  fetter  the  estate 
of  Lombard  in  property  not  inclnded  in 
plalntilTa  deed  or  In  the  contract  which  the 
former  made  with  the  Columbia  Trust  Com- 
pany. The  sole  basis  for  this  Is  the  oral 
representation  made  by  the  witness  Clark, 
and  upon  that  alone,  without  alleging  any 
fraud,  the  plaintiff  seeks  to  ingraft  a  con- 
dition upon  an  estate  In  real  property.  It 
is  stated  thus  in  section  713,  L.  O.  L.: 

"When  the  terms  of  an  agreement  have  been 
reduced  to  writing  by  the  parties,  it  ia  to  be 
considered  aa  containing  all  those  terms,  and 
therefore  there  can  be,  between  the  parties  and 
their  representatives  or  successors  in  interest, 
no  evidence  of  the  terma  of  the  agreement,  other 
than  the  contents  of  the  writing,  except  in  the 
following  caaes:— 1.  Where  a  mistake  or  imper- 
fection of  the  writing  is  put  in  issue  by  the 
pleadings;  2.  Where  the  validity  of  the  agree- 
ment is  the  fact  in  dispute.    •    •    •  " 

On  the  merits  of  the  case  as  affected  by 
this  provision  of  oar  statute  we  find  the 
plaintiff  signing  the  memorandum  sales  slip 
with  Clark,  subjecting  the  lot  he  bought  to 
restrictions  and  conditions,  but  saying  noth- 
ing whatever  about  a  like  imposition  upon 
any  other  property  of  the  defendants.  He 
follows  this  np  with  a  contract  to  buy  his  lot 
under  like  restrictions,  but  again  omitting 
all  reference  to  other  property.  The  ultimate 
deed  conveying  the  title  Is  subject  to  the 
same  criticism.  In  the  absence  of  any  alle- 
gation of  fraud  on  the  part  of  the  defendants 
or  any  one  professing  to  act  for  them,  and 
conMdering  that  this  is  an  effort  to  enforce 
a  contract  rather  than  to  rescind  it  on  the 
ground  of  fraud.  It  would  seem  that  section 
713,  L.  O.  L,  already  quoted,  would  control 
the  case  against  the  contention  of  the  plain- 
tiff. 

[2,  S]  Moreover,  the  plaintiff  would  pre- 
vail, if  at  all,  upon  the  oral  stat^nents  of 
Clark,  a  salesman  employed  by  the  Columbia 
Tmst  C<Mnpany.  The  authority  of  the  agent 
in  this  instance  is  in  writing,  and  it  is  a  ques- 
tion of  law  for  the  court  to  craistrue  that  in- 
strument and  to  declare  its  legal  effect  In 
plain  terms  Lombard  reserved  the  right  to 
change  or  modify  the  prices,  tenne,  and  oon^ 
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dltltnuk  He  also  withholds  from  the  oi>era- 
tlon  of  the  coatract  of  agency  the  other  lots 
npon  which  the  plaintiff  would  Impose  the 
conditions  mentioned.  Applicable  to  tbe 
matter  of  agency,  section  808,  L.  O.  U,  reads 
thus: 

"In  the  following  cases  the  agreement  is  void 
unless  the  same  or  some  note  or  memorandum 
thereof,  expressing  the  consideration,  be  in  writ- 
ing and  subscribed  by  the  party  to  be  charged, 
or  by  his  lawfully  authorized  agent ;  evidence, 
therefore,  of  the  agreement  shall  not  be  received 
other  than  the  writing,  or  secondaiy  evidence  of 
its  contents,  in  the  cases  prescribed  by  law ; 

•  •  •  7.  An  agreement  concerning  real  prop- 
erty, made  by  an  agent  of  the  party  sought  to 
be  charged,  unless  ue  authority  of  the  agent  be 
in  writing;  8.  An  agreement  entered  into  sub- 
sequent to  the  taking  effect  of  this  act,  authoriz- 
ing or  employing  an  agent  or  broker  to  sell  or 
purchase  real  estate  for  compensation  or  a  com- 
mission." 

The  case  Is  also  vitally  affected  adversely 
to  the  plaintiff  by  secticm  804,  U  O.  L.,  read- 
ing thas: 

"No  estate  or  interest  in  real  property,  other 
than  a  lease  for  a  term  not  exceeding  one  year, 
nor  any  trust  or  power  concerning  such  prop- 
erty, can  be  created,  trnnsferred,  or  declared 
otherwise  than  by  operation  of  law,  or  by  a 
conveyance  or  other  instrument  in  writing,  sub- 
scribed by  the  party  creating,  transferring,  or 
declaring  the  same,  or  by  his  lawful  agent,  un- 
der written  authority,  and  executed  with  such 
formalities  as  are  required  by  law." 

In  Baker  v.  Seaweard,  63  Or.  360,  127  Pac. 
961,  Mr.  Chief  Justice  Baldn  wrote: 

"It  may  be  stated  generally  that  a  principal 
is  not  bound  by  the  acts  of  his  agent,  unless 
witliin  the  real  or  apparent  scope  of  the  author- 
ity of  such  agent;  and  one  dealing  with  an 
agent  is  bound,  at  his  peril,  to  ascertain  the 
extent  of  the  agent's  authority,  and  is  charge- 
able with  knowledge  thereof.  Beid  v.  Alaska 
Packing  Co.,  47  Or.  215,  83  Pac  139.  And 
where  a  party  relies  upon  a  contract  made  with 
a  person  claiming  to  be  an  agent  of  another,  he 
must  prove,  where  the  agency  is  disputed,  that 
he  was  expressly  empowered  to  make  the  con- 
tract, and  that  its  terms  were  within  the  scope 
of  his  authority.  Rumble  v.  Gnmmlngs,  52  Or. 
203,  95  Pac  1111.  Tbe  agency  being  proved 
or  admitted,  it  is  the  duty  of  the  court  to  deter- 
mine whether  or  not  the  particular  act  of  the 
agent    relied    on    was    within    his    authority. 

•  *  •  Where  the  fact  of  the  appointment  and 
authority  of  an  agent  are  not  in  controversy, 
it  is  tbe  duty  of  the  court  to  declare,  as  a  mat- 
ter of  law,  whether  or  not  it  empowers  him  to 
perform  the  particular  act  in  question." 

Tbe  rule  is  thus  stated  in  1  MJecbem  on 
Agency,  8  707: 

"Parties  dealing  with  an  agent  known  by 
them  to  be  acting  only  under  an  express  grant, 
whether  the  authority  conferred  be  general  or 
special,  are  bound  to  take  notice  of  the  nature 
and  extent  of  the  authority  conferred.  They 
must  be  regarded  as  deaUng  with  that  grant 
before  them,  and  are  bound  at  their  peril  to 
notice  the  limitations  thereto  prescribed  either 
by  its  own   terms  or  by  construction  of  law. 

•  *  *  So,  where  the  act  assumed  to  be  done 
by  the  agent  is  one  for  which  the  authority  is 
required  by  law  to  be  conferred  by  a  written 
instrument  or  bv  a  writing  under  seal,  the  par- 
ties dealing  with  him  must  take  notice  of  that 
fact,  and  they  will  be  bound  by  any  limitations 
or  restrictions  contained  therein,  although  they 
liave  not  had  actual  knowledge  of  them. 

To  tbe  same  effect  is  1  Clark  &  Skyles  on 
Agency,  S  210,  subdlv.  "d": 


"In  the  case  of  agendea  of  a  certain  nature 
it  is  required  that  the  authority  must  be  con- 
ferred according  to  certain  formalities,  as  that 
it  must  have  t>een  in  writing,  and  under  seal,  or 
must  have  been  placed  on  record.  Where  such 
is  the  case,  it  is  the  duty  of  a  third  person  deal- 
ing with  such  agent  to  see  tliat  all  conditions 
requisite  to  the  conferring  of  such  authority 
have  been  complied  with,  and  that  the  agent  Iiaa 
acted  within  such  authority.  If  he  does  not 
do  so,  he  deals  with  die  agent  at  his  own  risk." 

The  principle  to  be  derived  from  these  ex- 
cerpts is  that  apparent  authority  cannot  af- 
fect a  case  of  agency  which  Is  preecrlbed  by 
writing  of  which  the  third  party  has  knowl- 
edge, either  actual  or  imputed  to  him  by  <^ 
eratlon  of  law.  Bonnd  by  the  statute  as  he 
was,  the  plaintiff  mnst  be  held  to  have  known 
that  the  statements  of  Clark  purporting  to 
bind  the  estate  of  Lombard  in  the  remainder 
of  the  prcKierty  were  in  excess  of  bis  author- 
ity, unless  the  same  was  in  writing,  and 
would  not  be  obligatory  upon  the  defendants. 
It  has  oftea  been  held  that  the  mere  declara- 
tions of  one  profesfslng  to  act  as  an  agent  are 
not  sufficient  proof  of  his  agency.  To  charge 
the  defendants  here  with  tbe  representations 
of  Clark  respecting  any  of  the  real  property 
mentioned.  It  is  essential  that  plaintiff  should 
show  some  writing  signed  by  Lombard  au- 
thorizing them  to  be  made.  Tbe  record  is  ab- 
solutely sUent  about  any  suc^  precept  to 
Clark.  Moreover,  an  Inspection  of  tbe  instrui- 
ment  relied  upon  by  the  plaintiff  to  create  au- 
thority in  tbe  Columbia  Trust  Company  dis- 
closes that  lot  14  in  block  11,  adjoining  the 
plalntUTs  premises,  was  excluded  from  the 
operation  of  tbe  agency  contract,  it  being 
marked  with  tbe  letter  "S"  as  described  in 
the  stipulation  of  agency.  A  common  Ulos- 
tratlon  of  tbe  clause  rendering  void  an  agree- 
ment concerning  real  property,  made  by  an 
agent  of  tbe  party  sought  to  be  charged,  un- 
less bis  agent's  authority  be  in  writing.  Is 
found  in  the  everyday  transaction  of  a  iiow- 
er  of  attorney  under  seal  being  required  to 
pass  tttte  by  deed  executed  by  an  agent 

Tbe  plaintiff  relies  strongly  on  Morse  t. 
Whltoomb,  64  Or.  412.  102  Pac.  788,  103  Pac 
776,  136  Am.  St  Rep.  832.  In  that  case  tbe 
owners  of  pr<^)erty  platted  It  into  lots, 
blocks,  and  streets,  and  when  selling  to  tbe 
plaintiff  personally  represented  that  a  str^ 
on  <»ie  side  was  reserved  for  half  a  street 
between  their  addition  and  another  adja- 
cent It  was  left  open  for  more  tlian  10 
years,  and  used  generally  as  a  street  by  peo- 
ple traveling  in  that  vlclnl^.  The  questicn 
of  agency  was  not  Invtdved.  The  acts  and 
declarations  of  the  holders  of  the  tiUe 
amounted  to  a  dedication  in  iials.  Ilie  case 
is  easily  distinguishable  from  the  presoit 
ccmtention,  in  that  tbe  owner  himself  made 
the  statements  and  did  the  acts  characteriz- 
ing the  transaction  and  cbarging  tbe  estate. 
In  tbe  instant  case  no  representation  what- 
ever, either  oral  or  written,  can  lie  attributed 
to  tbe  defendants.  Tbe  conditions  upon 
which  Lombard  tiered  Ills  pr<H>erty  for  sale 
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whl<di  he  gave  Us  agent.  It  could  not  lie 
properly  promulgated  in  any  other  manner 
than  by  the  writing  U  we  respect  the  terms 
of  sections  801  and  808,  Ll  O.  L.  In  Allen  v. 
aty  of  Detroit,  167  Mich.  484, 133  N.  W.  317, 
36  Ij.  R.  A  (N.  S.)  800,  the  action  of  the  court 
was  based  upon  the  positive  statements  of 
the  owner  himgf>)f  and  his  previous  advertiser 
ment  restricting  the  use  of  the  property. 
Daester  v.  Alvln,  145  Pac.  660,  was  a  case 
where  the  defendant  had  accepted  a  deed 
with  similar  restrictions,  and  other  parties 
in  the  addition  successfully  compelled  him 
to  observe  Its  teima  That  precedent  woald 
be  authority  for  the  proposition  that  those 
owning  property  under  such  conditions  adja- 
cent to  the  plaintiff's  holding  might  compel 
him  to  observe  the  restriction  under  which 
he  took  tlUe.  It  is  worthy  of  note  that  Mr. 
Chief  Justice  Moore,  writing  In  Duester  ▼. 
Alvin  quotes  with  approval  the  following 
clause  from  Leaver  ▼.  Gorman,  78  N.  J.  Eq. 
129,  67  Att.  lU: 

"A  court  of  equity  will  restrain  the  violation 
of  a  covenant  entered  into  by  a  grantee,  restric- 
tive of  the  use  of  lands  conveyed,  not  only 
against  the  grantee  covenantor,  but  against  all 
subsequent  purchasers  having  notice  of  the  cov- 
enant, wbeuier  it  run  with  the  land  or  not. 
There  is,  however,  this  distinction:  The  orig- 
inal grantor,  in  imposing  the  covenant  upon 
the  grantee,  either  may  or  may  not  bind  him- 
self. If  be  does  not  bind  himself,  then  his 
grantee,  having  no  right  of  action  against  him, 
cannot  pursue  any  other  grantee  to  whom  he 
may  subsequently  convey  the  whole  or  a  part  of 
the  remainmg  lands." 

Evans  v.  FOss,  194  Mass.  513,  80  M.  B.  687, 
9  L.  B.  A.  (N.  S.)  1039, 11  Ann.  Cas.  171,  was 
a  case  where  the  deeds  of  both  parties  had 
the  aame  restrictions  and  were  enforceable 
one  against  the  other.  The  doctrine  of  Al- 
len v.  Barrett,  213  Mass.  36,  99  N.  Bl.  678, 
Ann.  Cas.  1913E,  820,  is  that  If  there  is  a 
general  scheme  for  restriction,  each  grantee 
holding  under  a  deed  containing  such  a  res- 
ervation may  be  enjoined  at  the  suit  of  an- 
other grantee  claiming  through  a  like  convey- 
ance. This  Is  practically  the  situation  In 
Duester  v.  Alvln,  supra.  The  English  cases, 
Re  Birmingham  and  District  Land  Company, 
and  AUday,  15  Eng.  Rul.  Cas.  285,  Davis  v. 
liClcester,  63  Law  Journal  Chancery  Dlv. 
(N.  S.)  440,  and  'MacKenzie  v.  Childers,  59 
Id.  188,  are  all  Instances  Where  the  restric- 
tions were  expressly  set  out  in  the  advertise- 
ment of  an  auction  sale  to  include  the  whole 
tract,  all  by  the  authority  of  the  ovmers,  and 
this  was  held  to  show  a  general  scheme  by 
which  the  owner  was  also  bound.  A  careful 
examination  of  all  these  authorities  cited  by 
the  plaintiff  show  that  they  depend  upon  the 
personal  declarations  of  the  defendant,  and 
not  upon  the  authority  of  an  alleged  agent. 

Other  cases  like  Wilson  v.  McCarthy,  66 
Or.  498,  134  Pac.  1189,  and  Owen  v.  Jones, 
68  Or.  311,  136  Pac.  332,  are  suits  to  rescind 
a  contract  on  account  of  the  fraudulent  con- 
duct of  the  agent  of  the  defendant  upon 
which  the  latter  relies.    As  before  stated,  In 


the  present  juncture,  tbe  plaintiff  does  not 
seek  to  rescind,  but  would  bind  the  defend- 
ant by  the  unauthorized  act  of  one  assuming 
to  be  an  agent,  when  the  law  casts  upon  the 
plaintiff  the  knowledge  that  his  authority 
must  be  In  writing.  Copeland  v.  Tweedle,  61 
Or.  303,  122  Pac.  302,  was  decided  on  the 
ground  that  no  limitations  having  been  plac- 
ed on  the  authority  of  a  broker  employed  to 
find  a  purchaser  for  land,  his  representa- 
tions as  to  the  amount  of  timber  on  the 
premises  bound  the  defendant  In  a  suit  to 
rescind.  Here,  the  alleged  agent  was  not 
representatlng  the  quality  of  the  land,  bat 
was  trying  to  Impose  a  burden  npon  it  and 
to  fetter  the  estate  of  the  defendants  there- 
in. This  was  something  beyond  his  actual 
authority,  which  the  law  requires  to  be  In 
writing.  Lombard  had  a  right  to  impose  a 
condition  npon  one  grantee  and  not  upon 
another,  and  to  reserve,  as  he  did,  some  of 
his  property  from  the  <^>eration  of  the  con- 
tract of  agency.  In  the  cases  of  Mulligan  y. 
Jordan,  50  N.  J.  Eq.  363,  24  AU.  643,  and 
Haines  v.  Elnwachter  (N.  J.  Oh.)  55  AU.  38, 
it  was  held  that  a  general  plan  of  Improve- 
ment is  not  established  by  the  fact  that  the 
same  condition  Is  inserted  in  each  deed  for 
distinct  tracts.  'There  is  no  privity  of  es- 
tate between  the  several  grantees  of  the  de- 
fendants who  by  separate  deeds  took  under 
like  restrictions,  and  if  nothing  more  is 
shown,  it  is  not  sufiSclent  to  establish  a  gen- 
eral building  scheme  limited  as  the  plaintiff 
contends.  The  property  of  Lombard  was  his 
to  deal  with  as  he  chose,  so  long  as  he  Im- 
posed no  unlawful  restriction  upon  those  who 
took  title  from  him.  Each  individual  ac- 
cepted his  conveyance  with  the  condition  an- 
nexed without  reference  to  any  other  gran- 
tee; and  while,  as  in  Duester  v.  Alvln,  su- 
pra, one  grantee  holding  under  such  a  grant 
might  enforce  the  same  clauae  in  the  deed  of 
an  adjacent  grantee,  there  Is  no  obligation 
resting  upon  the  defendant  Lombard  as  to 
bis  other  holdings  not  Included  in  the  terms 
of  his  contract  We  find  much  in  the  plain- 
tifTs  brief  about  Lombard  accepting  the  bene- 
fit of  the  contract  and  being  also  subject  to 
Its  burdens.  This,  however.  Is  not  apropos 
for,  as  we  have  shown  by  our  statute,  there 
Is  no  competent  evidence  of  the  contract  the 
plaintiff  avers.  More  than  this,  ratificatioa 
depends  npon  knowledge  of  all  for  which  ap- 
proval is  sought,  and  there  Is  no  evidence 
that  Lombard  was  aware  of  Clark's  state- 
ment to  the  idalntlff. 

We  determine  that  the  plaintiff  is  not  suc- 
cessful In  his  undertaking  to  ingraft  npon 
his  contract  and  deed  an  additional  clans* 
controlling  Lombard,  concerning  his  other 
property,  on  the  ground  that  the  conveyances 
from  him  to  the  plaintiff  must  be  considered 
as  Including  all  the  conditions  affecting  the 
grantor.  Again,  because  the  endeavor  of  the 
alleged  agent  to  Impose  such  a  condition  on 
other  premises  Involved  an  agreement  con- 
cerning real  property.  It  was  void  because  his 
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authority  was  not  In  wrltbig.  The  concla- 
slon  is  that  the  decree  of  the  circuit  court 
must  be  reversed,  and  the  suit  dismissed. 


ADAMS  ▼.  GOBVAUJS  &  B.  B.  CO. 
(Supreme  Oourt  of  Oregon.    Nov.  9,  1915.) 

1.  Mabteb  and  Sebvant  €=>286  —  AcnoRB 
FOR  Injuries — Questions  ^ob  Jubt. 

In  an  employ^  8  action  for  Injuries  sustain- 
ed while  reducing  a  car  load  of  lumber  and 
claimed  to  have  been  caused  by  the  method  in 
which  the  foreman  directed  that  the  work 
should  be  done,  evidence  held  to  make  the  ques- 
tion for  the  jury  as  to  whether  the  method  of 
performing  the  work  adopted  by  the  employer 
was  different  from  the  usual  one  pursued  by  it. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  IHg.  {{  1001,  1006,  1008,  1010- 

1015,  1017-1083,  103&-10^  1014.  lO^lOSO; 
Dec.  Dig.  «=»286.] 

2.  Masteb  and  Sebvant  «=9215— Liabiutt 

fob  injubixa— contbibutobt  nxquokncb. 
Where  employes  were  not  permitted  to  per- 
form their  work  m  their  own  way,  nor  accord- 
ing to  the  usual  method  adopted  by  the  employ- 
er, but  were  directed  by  the  foreman,  who  rep- 
resented the  employer  and  whose  orders  it  was 
their  duty  to  obey,  to  follow  a  different  method, 
the  employer  was  In  no  jrasition  to  assert  that 
the  injury  sustained  by  one  of  sndi  employes 
by  reason  of  the  method  of  doing  the  work  was 
occasioned  by  his  fault. 

[Kd.  Note. — For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  §§  682,  778-788;  Dec  Dig. 
«s>245.] 

3.  Master  and  Servant  4s»286  —  Actions 
FOB  Injubibs— Questions  fob  Jubt. 

Where  an  employer's  foreman  told  employes 
V'ho  were  reducing  a  car  load  of  lumber  that 
the  method  followed  by  them  was  too  slow,  and 
that  one  of  them  should  get  intdde  the  car  and 
shove  out  pieces  of  lumoer  until  a  sufficient 
amount  had  been  removed,  when  the  other  was 
to  signal  him  to  stop,  and  then  pick  up  and 
pile  the  lumber,  and  there  was  evidence  that 
the  employes  had  difficulty  in  hearing  and  un- 
derstanding each  other's  signals,  it  was  a  ques- 
tion for  the  jury  whether  the  method  adopted 
by  the  employer  was  a  reasonably  safe  one,  and 
whether  the  work  was  carried  on  so  as  to  ex- 
pose the  employe  picking  up  the  lumber  to 
risks  and  dangers  which  might  have  been  guard- 
ed against  and  avoided  by  the  exercise  of  due 
oare. 

[Bd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  M  1001,  1006.  1008,  1010- 

1016,  1017-1033,  103ft-lM2,  1044,  1046-1050; 
Dec.  Dig.  «=>286.] 

4.  Masibb  and  Sebvant  «=»137— Liabiuty 
FOR  Injuries— Methods  of  Wobk. 

In  the  absence  of  specific  statutory  require- 
menta,  a  railroad  oompany  disdiarges  its  full 
duty-  to  its  employes  in  adopting  and  using 
standard  railroad  methods,  rules,  or  systems. 

[Kd.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  M  268,  270,  278,  274,  277, 
278;    Dec.  Dig.  «=3lS7.] 

5.  Masteb  and  Servant  «=9l01,  102— Lia- 
bility FOB  Injubies— Cabs  Required. 

An  employer  is  not  an  insurer,  but  is  lia- 
ble for  consequences  not  of  danger,  but  of  neg- 
ligence, and  the  unbending  test  of  n^Ugence  m 
methods,  machinery,  and  appliances  is  the  ordi- 
iiary  usage  of  the  business;  the  standard  of 
due  care  being  the  conduct  of  the  ordinarily 
prudent  man. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  M  135.  171.  174,  178-184, 
192;   Dec.  Dig.  <g=>101,  102.] 


6l  NBauoBNox  «=>186— Qubbtions  nm  Jubt. 

While  mere  proof  of  an  accident  ordinarily 
raises  no  presumption  of  negligence,  yet,  wbere 
it  is  accompanied  by  proof  of  facts  and  cir- 
cumstances from  which  an  inference  of  negli- 
gence  may  or  may  not  be  drawn,  the  case  must 
be  submitted  to  the  jury. 

[Ed.  Note. — For  other  cases,  see  Negligence. 
CSent.  Dig.  H  277-358;   Dec.  Dig.  «=>136.] 

7.  Master  and  Servant  '9:^265  —  AonoRB 
FOR  Injuries— Burden  of  Proof. 

An  employe  suing  for  injuries  claimed  to 
have  been  due  to  an  unusual  method  of  work 
which  he  was  directed  by  the  foreman  to  follow 
was  bound  to  show,  not  only  that  the  method 
adopted  and  pursued  was  unusual,  but  that  it 
was  more  dangerous  in  itself  than  the  ordinary 
one. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  877-008,  955;  Dec.  Dig. 
<8s»265.] 

8.  AprEAL  AND  EJebior  «=9l002  —  Review — 
Questions  of  Fact. 

Under  Const  art  7,  I  8,  providing  that  no 
fact  tried  by  a  jury  shall  oe  otherwise  re-exam- 
incd  in  any  court  unless  the  court  can  affirma- 
tively say  there  is  no  evidence  to  support  the 
verdict  where  the  jury  has  decided  a  quMtion 
of  fact  on  conflicting  testimony,  the  Supreme 
Court  is  neither  required  nor  permitted  to  ex- 
ercise its  judgment  in  order  to  determine  which 
OEsertion  of  the  parties  is  true. 

[Ed  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  3935-S937;  Dec.  Dig.  <8=» 
1002.] 

9.  Evidence  €=>507  —  Bxpxbt  Testimont— 
Questions  for  Jubt. 

In  an  employe's  action  for  injuries  sus- 
tained while  assisting  in  removing  lumber  from 
a  car,  and  claimed  to  have  been  due  to  the 
dangerous  method  of  doing  the  work  adopted  by 
the  employer,  the  question  as  to  the  manner  of 
removing  the  lumber  from  the  car  was  one  of 
common  experience  and  knowledge  which  the 
court  was  warranted  in  submitting  to  the  jury, 
and  was  not  one  upon  which  the  testimony  of 
experts  was  required  to  aid  the  jury  in  passing 
upon  the  question  at  issue. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {  2310;  Dec.  Dig.  ♦=»607.] 

10.  Master  and  Servant  «=»289  —  Actions 
FOR  Injuries— Questions  fob  Jury. 

According  to  the  testimony  for  pialntiCf  in 
an  employe's  action  for  injuries  sustained  while 
reducing  a  car  load  of  lumber,  F.  was  hand- 
ing lumber  to  plaintiff,  when  the  foreman  stated 
that  that  was  too  s^ow  a  method  of  removing 
the  lumber;  that  F.  should  get  inside  the  car 
and  shove  out  pieces  of  lumber;  that  plaintiff 
should  stand  aside  and  keep  tally  as  the  pieces 
fell,  and,  when  a  sufficient  amount  had  been 
removed,  signal  F.  to  stop,  and,  ni>on  receiving 
his  answer,  pick  the  lumber  up  and  pile  it 
Plaintiff  and  F.  protested  against  this  method, 
but  complied  with  the  9rder.  After  a  number 
of  sticks  had  been  thrown  out  plaintiff  called 
F.  to  stop,  but  F.,  being  uncertain  whether  he 
heard  a  call,  answered  back  twice,  and,  receiving 
no  reply,  threw  out  another  piece,  striking 
plaintiff,  who  had  started  to  pile  op  the  lumber. 
Plaintiff  testified  that  he  heard  F.  answer,  but 
could  not  say  what  he  said.  Beld,  that  plain- 
tiff was  not  negligent  as  a  matter  of  law,  aa 
the  evidence  showed  that  it  was  not  easy  for 
the  men  to  hear  each  other's  signals,  and  it 
was  necessary  for  plaintiff  to  accept  F.'b  re- 
sponse to  his  signal  or  cause  the  very  delay 
which  the  foreman's  order  was  designed  to 
obviate. 

[Rd.  Note.— For  otiier  cases,  see  Master  and 
Servant  Cent  Dig.  H  1089,  1090,  1002-1182; 
Dec.  Dig.  «s>289.] 
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11.  MASntB  AWD  SESTAWT  «C3266  —  AomoNB 

»0K  iNJTJSixa — Burden  of  Proof. 

A  servant  who  disobeys  the  orders  of  his 
superior  takes  apon  himself  the  burden  of  show- 
ing the  lawful  reason  for  such  disobedience. 

lEd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §|  877-906,  955;  Dec.  Dig. 
€=>2e5.] 

12.  Master  and  Servant  «=>245— Liabiutt 
FOR  Ivjvaaa  —  C!ontribvtort  Nkouoencs 
— Dibobedixnce  of  Orders. 

A  servant  is  not  guilty  of  contributory 
negligence  in  obeying  the  orders  of  his  masteiv 
Tinless  the  risk  is  so  great  that  a  person  of 
reasonable  prndence  under  the  same  circom- 
Stances  would  have  refused  to  obey. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Ser^ant,  Cent  Dig.  {{  682,  778-788;  Dec.  Dig. 
<S=>246.] 

13.  Master  and  Sbrvant  ®=9293  —  Actions 
FOR  iNJURraa— iNSTROorroNS. 

In  an  employe's  action  for  injuries  aostain- 
«d  while  assisting  in  reducing  a  car  load  of  lum- 
ber and  claimed  to  have  been  caused  by  the 
unusual  and  dangerous  method  of  doing  the 
work  adopted  by  the  employer's  foreman,  the 
instnictiona  held  to  have  fairly  submitted  the 
qaestion  to  tiie  jury. 

[Kd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {{  1148-1156,  1158-1160; 
Dec  Dig.  «3>293.] 

14.  Master  and  Servant  i3=5>206— Liabiutt 
for  Injuries— AssnicPTioN  of  Risk. 

Independent  of  the  statute  a  servant  as- 
snmes  the  ordinary  risks  and  dangers  incident 
to  his  employment. 

[Ed.  Note.— For  otiier  cases,  see  Master  and 
Servant,  Cent  Dig.  S  550;   Dec  Dig.  (3=3206i] 

15.  Mabtbb  and  SEBfVANT  «=>2G5  —  Actions 
for  Injuries— Presottptions— Assumption 
or  Risk. 

Where  the  jury  finds  an  employer  negligent, 
asBumption  of  risk  is  not  presumed. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {{  877-908,  955 ;  Dee.  Dig. 
<8=>266.] 

16.  Master  and  Servant  «=»228— Liabujtt 
FOR  Injuries— Assumption  of  Risk. 

An  employ^  did  not  assume  risks  occasion- 
ed by  the  negligence  of  his  employer. 

[Kd.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  S§  659-667;  Dec  Dig.  <©=» 
226.] 

IT.  Master  and  Servant  ^=>222 — LiIabiutt 
FOB  Injuries — Assumption  of  Risk. 
An  emplo^A  did  not  assume  the  risk  of 

injury  in  obeying  the   orders  of  his  foreman, 

unless  a  person  of  ordinary  prudence  would  not 

have  done  so. 

[Eid.  Note.— For  other  cases,  see  Master  and 

Servant  Cent  Dig.  {§  648-651;  Dec  Dig.  «=» 

222.] 

18.  Master  and  Servant  «=>208,  227— Lia- 
BrLiTT  fob  Injuries— Contributory  Neo- 
UGENCE  Distinguished  from  Assumption 
OF  Risk. 

In  an  emj>loye's  action  for  injuries  sustain- 
ed while  assisting  in  reducing  a  car  load  odC 
Inmber,  it  was  plaintiff's  claim  that  against 
the  protests  of  him  and  F.  the  foreman  directed 
v.  to  get  in  the  car  where  he  could  not  see 
plaintiff  and  shove  out  pieces  of  lumber  until 
signaled  by  plaintiff  to  stop  when  plaintiff  was 
to  pile  up  the  lumber,  that  he  and  F.  had  dlffl- 
<nilty  in  understanding  each  other's  signals,  and 
that  he  signaled  F.  to  stop,  but  was  injured 
by  another  piece  thrown  oat  by  F.  It  was  de- 
fendant's claim  that  plaintiff  carelessly  and  neg- 
ligently without  giving  F.  the  signal  to  stop, 
and  in  violation  of  instructions  commenced 
picking  up  the  lumber  while  F.  was  throwing 


it  out  Beld,  that  this  dlspnts  was  properly 
tried  out  as  a  question  of  contributory  negli- 
gence, and  not  as  one  of  assumption  of  risk. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  §§  538-543,  668,  669 ;  Dee. 
Dig.  «=»203,  227.1 

Department  2.  Appeal  from  Circuit  Court, 
Linn  County;   Percy  R.  Kelly,  Judge. 

Action  by  George  O.  Adams  against'  the 
Oorvallls  &  Eastern  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  a];>- 
peals.    Affirmed. 

This  Is  an  action  for  damages  for  personal 
Injuries  claimed  to  have  been  received  by 
plaintiff  while  in  the  employ  of  the  defend- 
ant company.  The  cause  was  tried  before  a 
jury,  resulting  in  a  verdict  and  judgment  in 
favor  of  plaintiff  In  the  sum  of  $4,000,  from 
which  judgment   defendant  appeals. 

On  AprU  25,  1913,  plaintiff  and  one  Clyde 
Freeman  were  employed  by  the  Corvallls  & 
ESastam  Railroad  Company  In  Its  car  shops 
at  Albany,  Linn  connl^.  Or.  On  that  date 
they  were  directed  by  Oeorge  Hofllch,  the 
outside  foreman,  to  reduce  a  car  load  of  lum- 
ber then  standing  in  the  car  shops  by  remov- 
ing a  sufficient  quantity  of  lumber  to  bring 
the  load  within  the  proper  carrying  capacity. 
They  undertook  to  remove  the  lumber  from 
the  car  In  the  following  manner: 

"Freeman  standing  at  the  edge  of  the  door 
of  the  car  would  slide  out  a  stick  of  lumber,  and 
as  the  same  approached  the  ground  it  would 
be  received  by  Adams  and  by  nim  placed  in  a 
pile  on  the  ground." 

The  car  was  an  ordinary  furniture  car, 
and  was  loaded  with  lumber  to  within  about 
10  inches  of  the  top  and  some  10  or  12  feet 
from  the  ground.  .Plaintiff  claims,  and  the 
evidence  tended  to  show,  that  after  a  num- 
ber of  pieces  of  Inmber  bad  been  removed 
George  Hofllch,  the  outside  foreman  of  the 
defendant  company,  ordered  the  work  to  pro- 
ceed in  a  different  manner,  to  wit  Freeman 
was  to  get  inside  the  car  and  shove  out 
pieces  of  lumber.  Adams  was  to  stand  by, 
apart  from  the  lumber,  and  keep  tally  as 
they  fell.  When  a  sufficient  amount  had  been 
removed,  he  was  to  give  a  signal  to  Freeman 
to  stop,  and  upon  receiving  his  answer 
Adams  was  to  pick  up  the  lumber  and  pile  It 
This  change  was  made  in  order  to  increase 
the  speed.  Plaintiff  and  Freeman  protested 
against  the  proposed  method,  but  the  fore- 
man Insisted,  whereupon  they  complied  with 
his  order.  After  a  number  of  sticks  had 
been  thrown  out  plaintiff  called  Freeman, 
who,  uncertain  whether  he  had  heard  the 
call,  answered  back  twice,  and,  receiving  no 
reply,  threw  out  another  piece.  On  hearing 
Freeman  call,  in  response  to  him  and  pursu- 
ant to  the  given  orders,  Adams  went  forward 
to  remove  the  lumber,  and  was  struck  by  the 
piece  thrown  out  by  Freeman.  Plaintiff 
claims  that  the  defendant  was  negligent  In 
the  following  particulars: 

(1)  In  keeping  in  its  employ  as  outside  fore- 
man, George  Hoflich,  because  he  was  incompe- 


«=>For  other  casei  see  same  topic  and  KEY-NUMBISB  In  all  Key-Numbered  Digests  fnd  ladeua    . 
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tent  and  Inexperienced ;  (2)  that  the  method 
of  work  directed  by  him  waa  dangeroos  and  nn- 
■afe;  and  (3)  "that  defendant,  through  its  agent 
and  servant,  the  said  George  Hoflidi,  ordered 
plaintiff  and  the  said  Clyde  Freeman  to  perform 
their  work  by  an  unsafe  method,  against  their 
objections,  and  notwithstanding  a  safe  method, 
as  hereinbefore  described,  was  practicable,  aa 
defendant  well  knew." 

The  main  charge  of  negligence  1b  aa  fol- 
lows: 

"That  while  the  plaintiff  and  the  said  Clyie 
Freeman  were  engaged  in  reducing  the  said  car 
of  lumber  in  a  safe  manner,  to  wit,  by  the  said 
Clyde  Freeman,  within  the  car,  passmg  out  to 
the  plaintiff  one  piece  of  lumber  at  a  time,  the 
defendant  then  and  there,  through  its  agent  and 
servant,  the  said  outside  foreman,  George  Hof- 
Uch,  negligently  ordered  the  plaintiff  and  the 
said  Clyde  Freeman  to  proceed  with  the  work 
in  another  manner,  to  wit,  by  the  said  Clyde 
Freeman  throwing  out  a  number  of  pieces  in 
succession  until  toe  plaintiff  should  give  a  sig- 
nal, whereupMi  the  said  Freeman  was  to  pause 
until  the  plaintiff  should  have  removed  the  ao- 
cumulated  pile  of  lumber;  that  the  said  Clyde 
Freeman  was  so  situated  in  the  car  that  it 
was  impossible  for  him  to  see  the  plaintiff,  or 
for  plaintiff  to  see  the  said  Clyde  Freeman, 
and  it  was  difficult  and  at  tim«s  impossible 
for  the  said  Clyde  Freeman  and  the  plaintiff  to 
receive  or  understand  the  signals  given  by  each 
other;  that  the  method  of  work  so  ordered  by 
the  outside  foreman  was  for  these  reasons  un- 
safe; that  plaintiff  and  the  said  Clyde  Freeman 
protested  against  the  performance  in  the  man- 
ner so  ordered,  but  that  defendant,  through  the 
said  outside  foreman,  negligently  insisted  on  the 
perfoinnance  in  said  unsafe  manner,  whereupon 
the  said  Clyde  Freeman  and  plaintiff  proceed- 
ed to  perform  the  woric  in  the  manner  so  or- 
dered. 

"That  while  plaintiff  and  the  said  Clyde  Free- 
man were  engaged,  pursuant  to  the  order  of  the 
said  George  Hoflich,  in  doing  the  work  in  the 
manner  so  ordered,  and,  while  plaintiff  was  re- 
moving a  pile  of  lumber  whidi  had  been  thrown 
out  by  the  said  Clyde  Freeman,  the  said  Clyde 
Freeman,  owing  to  the  misunderstanding  of  a 
signal  given  by  plaintiff,  and  owing  to  failure 
to  receive  a  signal  given  by  plaintiff,  threw  out 
a  piece  of  luinber,  which  struck  plaintiff  upon 
the  head,  rendering  him  unconscious  and  severe- 
ly wounding  him." 

In  Its  answer  defendant  denied  any  negli- 
gence <n  Its  part,  and  as  a  first  affirmative 
defense  averred.  In  substance: 

"That  on  said  April  25,  1913,  plaintiff,  to- 
gether with  two  other  workmen  emp&yed  by  this 
defendant,  was  engaged  in  reducing  a  car  load 
of  lumber,  and  that  said  work  was  performed 
in  the  following  manner:  One  of  said  employes, 
named  Freeman,  was  inside  the  car  shoving  out 
sticks  of  lumber  from  said  car,  and  the^ain- 
tiff  was  upon  the  ground,  and  when  a  aumcient 
number  of  sticks  of  lumber  had  been  so  shoved 
frcMU  the  car  by  said  Freeman,  it  became  and 
was  the  duty  of  the  plaintiff  to  straighten  said 
lumber  and  arrange  the  same  in  a  pile;  that 
while  said  Freeman  was  shoving  lumber  out 
from  said  car  it  was  impossible  K>r  him  to  see 
the  plaintiff  and  to  know  the  plaintiff's  where- 
abouts, and  that  it  became  and  was  the  duty 
of  the  plaintiff  to  keep  himself  free  and  clear 
of  any  sticks  of  lumber  which  the  said  Freeman 
should  shove  out  of  said  car,  all  of  which  plain- 
tiff folly  knew,  appreciated,  and  understood; 
that  while  engaged  in  said  work  said  Freeman 
pushed  one  of  said  sticks  of  lumber  out  of 
said  car,  and  the  same  fell  crosswise,  and  the 
said  plaintiff  thereupon  recklessly  and  careless- 
ly, and  without  giving  any  signal  whatever  to 
Freeman,  and  without  taking  any  care  whatever 
for  bis  own  safety  to  protect  himadf  from  being 


struck  by  any  other  piece  «f  lumber  wUch  said 
Freeman  might  shove  from  nld  ear,  stepped 
directly  in  front  of  the  opening  tiirough  which 
said  Freeman  waa  shoving  lumber,  and  the  said 
Freeman,  not  knowing  that  plaintiff  had  thus 
placed  himself  in  a  position  of  danger,  shoved 
another  stick  of  lumber  from  said  car,  and  the 
same  struck  plaintiff,  causing  whatever  injury 
plaintiff  suffered  at  said  time;  and  that  said 
accident  was  caused  by  the  carelessness  and 
negligence  of  the  plaintiff  as  above  set  forth, 
and  was  not  caused  or  omtribated  to  in  any 
way  by  any  negligence  on  the  part  of  this  de- 
fendant or  any  of  Its  employes." 

As  a  second  afflimatlve  defense  defendant 
detailed  the  manner  of  reducing  the  car  load 
of  lumber,  and  alleged  that  In  performing 
the  work  Freeman  and  plaintiff  were  fellow 
servants,  and  that  the  act  by  which  plaintiff 
was  Injured  was  that  of  a  fellow  servant. 
As  a  third  affirmative  defense,  after  a  recit- 
al of  the  transaction  practically  the  same 
as  In  the  first  defense,  defendant  alleged  as- 
sumption of  risk.  The  reply  put  in  Issue 
the  affirmative  matter  of  the  answer.  Upon 
the  trial,  before  the  introduction  of  any  evi- 
dence, counsel  for  defendant  requested  plain- 
tiff to  elect  whether  he  would  proceed  under 
the  common  law  or  under  the  Bmployeia* 
Liability  Act.  His  counsel  consented  to  pro- 
ceed imder  the  rules  of  the  former. 

As  a  witness  In  his  own  behalf,  after  stat- 
ing that  at  the  time  of  the  accident  he  was 
at  work  under  the  dlrectl<»  of  George  Hof- 
lich, outside  foreman,  the  plaintiff  testified 
in  part  thus: 

"We  were  working  shorthanded.  Previous  to 
that  we  always  had  at  least  three  men.  One 
man  stood  inside  of  the  car  and  pushed — handed 
the  lumber  out  Mr.  Freeman  pushed  the  lum- 
ber out  to  me.  I  took  it  away  aa  he  was  hand- 
ing it  to  me,  piled  it  on  a  pile,  and  put  the  di- 
mensions on  a  car.  *  *  *  Q.  How  long  did 
you  continue  to  do  the  work  in  that  manner? 

*  •  •  A.  Just  a  short  time ;  yes,  sir.  •  •  * 
Mr.  Hoflich  •  *  *  came  around  and  told  us 
we  were  working  too  slow ;  •  •  •  that  Free- 
man should  get  inside  and  shove  the  lumber  out, 
get  back  in  behind  the  lumber  in  the  back  of  the 
car,  where  he  could  get  to  the  end  of  it,  and 
shove  it  out,  and  shove  the  lumber  out,  and 
when  he  got  a  portion  of  the  lumber  out,  or 
when  I  was  to  signal,  and  he  was  to  stop  whOe 
I  carried  it  away,  and  while  it  was  fallmg  out 
of  the  car  I  should  take  the  dimensions  of  the 
lumber,  and  when  I  told  him  to  stop  he  was 
to  stop  while  I  carried  it  away  from  the  car  and 
piled  it.  *  *  *  I  told  that  I  didn't  feel  as 
though  I  would  like  to  stand  underneath  the  car 
while  a  man  was  inside  shoving  it,  that  he 
could't  see  me  or  I  couldn't  see  him,  and  Free- 
mail  objected  because  he  didn't  like  to  be  up 
in  the  car  shoving  it  out,  not  being  able  to  see 
me.  *  *  *  He  [Hoflich]  said  that  we  had 
to  do  it  his  method ;  he  had  to  get  the  car  out 
in  a  hurry." 

After  stating  that  they  followed  the  fore- 
man's directions,  plaintiff  continues: 

"He  [Freeman]  waa  lying  on  his  stomach  in 
the  car.  There  was  just  about  of,  I  should 
judge,  possibly  hardly  a  foot  space  between  the 
top   of  the  lumber  and  the  roof  of  the   car. 

*  *  *  I  stood  back,  oh,  possibly  about  6 
foot  from  the  door,  back  towards  the  end  of  the 
car,  and  Freeman,  who  was  inside  of  the  ear 
at  the  end  of  the  lumber,  he  must  possibly  have 
been  in  there  at  least  8  or  10  foot  at  the  least, 
from  that  to  12  or  16  feet  from  the  door  of  the 
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car,  behind  the  lumber,  shoving  it  out  *  *  • 
He  shoved  out  a  considerable  number  of  pieces 
of  lumber,   and  I  checked   them  as   they   fell. 

*  •  •  When  I  thought  that  -we  had  nearly 
enough  lumber  out  to  make  the  required  number 
that  we  had  to  reduce,  I  called  to  him  to  wait 
a  minute,  and  he  answered  *  •  *  something 
twice;  I  couldn't  say  what ;  •  •  •  and  when 
he  answered  I  immediately  proceeded  for  to 
pick  up  the  lumber  and  pile  it  to  one  side, 

*  *  *  and  I  went  to  pick  up  a  piece  of  lum- 
ber, another  one  came;  well,  when  I  went  to 
pick  up  a  piece  of  lumber,  that  is  as  far  as  I 
can  go.    I  don't  remember  being  struck  at  alL" 

In  regard  to  the  usual  method  adopted  by 
defendant  In  reducing  car  loads  of  lumber 
plaintiff  testified: 

"Q.  And  during  that  time  you  would  throw 
out  the  material,  and  one  would  check  it  off,  the 
number  of  pieces,  and  keep  account  of  it?  A 
One  would  chedk  it  off,  one  would  pass  it  out, 
and  the  other  would  take  it  away ;  that  was  the 
usual  method.  I  was  usually  checking.  •  •  • 
No ;  very  seldom  piled  it  [the  lumber].  I  usual- 
ly did  the  checking.  We  always  worked  before 
with  three  men.  We  were  shorthanded  that 
time.  They  had  laid  men  off,  and  Mr.  Taylor 
said  we  had  to  do  it  again." 

George  Hofllch,  witness  for  defendant, 
testified  In  part  that  cars  of  lumber  were 
often  overloaded ;  that  that  morning  he,  Mr. 
Adams^  and  Mr.  Freeman  went  down  to  re- 
duce the  load  of  Imnber,  and  they  removed 
a  few  2x8  and  2x12  timbers  from  the  top, 
and  then  came  to  some  2x4'b,  and,  as  they 
were  light,  he  said  to  Freeman,  "Jnst  shove 
them  out  and  let  them  fall  on  the  ground, 
and  after  yon  get  a  certain  amc^nnt  ont,  why, 
we  will  stop  and  pile  them  up ;"  that  he  said 
to  Mr.  Adams,  "Stay  back  and  let  Mr.  Free- 
man shove  them  ont;  let  them  hit  the 
ground."  He  testified  that  he  then  went  to 
another  car  and  proceeded  to  remove  some 
2x3  lumber;  that  after  be  had  thrown  out 
10  or  12  pieces,  when  about  50  feet  away 
from  Adams,  Inst  as  he  struck  the  ground, 
be  heard  some  one  say: 

"  'Oh!'  I  looked  around  and  seen  Mr.  Adams 
hold  his  hand  up  to  his  head.  I  immediately 
went  to  him,  and  says  to  him,  I  says,  'What  is 
the  matter  with  you,  Adams?  'Why,'  he  says, 
1  thought,'  he  says;  'there  was  one  stick  fell 
on  crossways,'  he  says,  'I  thought  I  would 
straighten  it  out;  buC  he  says,  'I  got  hit  on 
the  bead,'  he  says.  '1  will  be  all  right  in  a 
little  bit.'  I  says  to  Mr.  Freeman,  I  says,  I 
called  him  Clyde— I  says,  'Clyde,  stop,'  I  says, 
'come  ont ;  Adams  is  hurt ;'  and  he  immediately 
came  out  of  the  car." 

Hofllch  said  that  he  spoke  to  Freeman  In 
an  ordinary  voice;  that  Freeman  threw  out 
one  stick  after  Adams  cried  out  Evidence  on 
the  part  of  defendant  tended  to  show  that 
the  usual  method  of  performing  the  work,  if 
the  material  was  heavy,  was  to  take  several 
men  to  remove  it,  and.  If  light,  for  one  man 
to  throw  It  out,  and  that  Adams  usually  kept 
check  on  the  lumber. 

M.  V.  Weatherford,  of  Albany  (Weather- 
ford  &  Weatherford,  of  Albany,  on  the 
brief),  for  appellant  Elmer  Richardson,  of 
Arlingtom,  for  respondent 

BBAN,  X  (after  stating  the  facts  as  above). 
[1-t]  The  principal  questions  for  considera- 


tion were  raised  by  the  timely  interposition 
by  defendant's  counsel  of  a  motion  for  a  non- 
suit and  one  for  a  directed  verdict  in  Its 
favor.  It  is  charged  on  the  part  of  the  com- 
pany that  the  evidence  in  the  case  Is  insuf- 
ficient to  be  submitted  to  the  Jury  or  to  sup- 
port the  verdict  A  point  of  contention  is 
that  there  is  no  proof  In  the  record  that  the 
ipethod  of  performing  the  work  adopted  by 
defendant  was  not  the  usual  one  pursued  by 
It  From  the  testimony  of  the  plalntifl  above 
referred  to  we  are  unable  to  accede  to  this. 
It  is  clearly  shown  by  his  evidence  that  the 
usual  manner  of  performing  the  kind  of  work 
in  which  he  was  engaged  at  the  time  of  the 
injury  was  different  from  that  directed  by 
the  order  of  the  foreman,  whUe  the  testi- 
mony of  Hofllch  and  other  witnesses  for  de- 
fendant tend  to  contradict  the  plaintiff.  The 
defendant  is  not  in  a  position  to  assert  that 
it  was  plaintiff's  fault  that  occasioned  the 
injury,  for  the  reason  that  the  evidence  tend- 
ed to  show,  and  the  Jury  found,  that  Adams 
and  his  coworker,  Freeman,  were  not  per- 
mitted to  perform  the  task  in  their  own  way 
nor  according  to  the  usual  method  adopted 
by  the  company.  In  the  execution  of  the 
undertaking  the  defendant  was  represented 
by  Mr.  Hofllch.  It  was  the  duty  of  these 
workmen  to  obey  his  orders.  When  the  fore- 
man informed  Adams  and  Freeman  that  the 
mode  of  reducing  the  car  load  of  lumber  then 
pursued  by  them  was  too  slow,  and  directed 
them  to  perform  the  work  in  a  particular 
way,  which  differed  from  the  customary  man- 
ner, all  of  which  was  detailed  to  the  Jury, 
It  then  became  a  question  for  that  tribunal 
to  determine  from  all  the  facts  and  circum- 
stances shown  by  the  evidence  whether  the 
process  adopted  by  the  defendant  was  a 
reasonably  safe  one,  or  whether  the  work  in 
which  the  company  was  engaged  was  carried 
on  so  as  to  expose  its  servant  Adams  to  risks 
and  dangers  which  might  have  been  guarded 
against  and  avoided  by  the  exercise  of  due 
care.  Galvln  v.  Brown  &  McCabe,  53  Or.  698, 
101  Paa  671;  Brown  v.  Oregon  Lumber  Co., 
24  Or.  317,  33  Pac.  657.  The  Jury  by  th^r 
verdict  found  the  latter  condition  prevailed, 
and  that  it  was  the  proximate  cause  of  the 
Injury. 

[4,  5]  In  the  absence  of  specific  statutory 
requirements,  a  railroad  company  discharges 
its  full  duty  to  its  employes  in  adopting  and 
using  the  standard  railroad  methods,  rules, 
or  system.  Jack&on  v.  Wheeling  B.  R.  Co., 
65  W.  Va.  415,  64  S.  B.  450.  In  the  perform- 
ance of  work  similar  to  that  In  which  the 
plaintiff  was  employed  at  the  time  of  the  ac- 
cident, in  the  conduct  thereof  the  duty  of 
the  master  is  the  same  as  devolves  upon  him 
to  select  competent  servants  or  to  supply 
them  with  suitable  devices  or  appliances  to 
do  the  work  allotted  to  them.  The  standard 
of  due  care  1&'  the  conduct  of  the  ordinarily 
prudent  man.  Brown  v.  Oregon  Lumber  Co., 
supra;  Titus  v.  Bradford,  136  Pa.  618,  20 
AtL  516,  20  Am.  Bt  B^  M4:  Johnson 
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▼.  PorUaod  at<nw  Ca,  40  Or.  440,  67  Paa 
1013,  68  Paa  436.  E^loyers  are  not  In- 
surers. They  are  liable  for  consequences, 
not  of  danger,  but  of  negligence,  and  the  un- 
bending test  of  negligence  in  methods,  ma- 
chinery, and  appliances  Is  the  ordinary  usage 
of  the  business.  Ck>ln  v.  J.  H.  T.  Lounge 
Co.,  222  Mo.  488,  121  S.  W.  1,  25  U  R.  A. 
(N.  S.)  1190,  17  Ann.  Cas.  888. 

[(,  7]  While  mere  proof  of  an  accident  or- 
dinarily raises  no  presumption  of  negligence, 
yet,  where  It  Is  accompanied  by  proof  of 
facts  and  circumstances  from  which  an  In- 
ference of  negligence  may  or  may  not  be 
drawn,  the  case  must  be  submitted  to  the 
Jury.  Geldard  ▼.  Marshall,  43  Or.  438,  444, 
73  Pac.  330;  Galvln  t.  Brown  &  McCabe,  53 
Or.  598,  101  Pac.  671.  It  was  Incumbent  np- 
on  the  plaintiff  to  show,  not  only  that  the 
method  adopted  and  pursued  by  defendant 
In  reducing  the  car  of  lumber  was  unusual, 
but  also  that  It  was  more  dangerous  In  It- 
8^  than  the  ordinary  one.  Cunningham  ▼. 
Fort  Pitt  Bridge  WkK,  197  Pa.  625,  47  Aa 
846. 

[I]  The  pWotal  question  In  the  case  at  bar 
Is  a  disputed  one  of  fact,  which,  from  con- 
flicting testimony,  the  Jury  have  decided  In 
favor  of  plaintiff.  We  are  not  required  nor 
permitted  to  exercise  our  Judgment  In  order 
to  say  which  assertion  of  the  parties  la  true. 
This  was  the  special  province  of  the  Jury. 
Article  7,  I  3,  Const.,  provides  In  part  that: 

"No  fact  tried  by  a  jury  shall  be  otherwise 
re-examined  in  any  court  of  this  state,  imleas 
the  court  can  affirmatively  say  there  is  no  evi- 
dence to  support  the  verdict. 

It  was  for  the  Jury  to  determine  from  the 
evidence  onder  the  law  whether  the  method 
put  In  operation  by  defendant  was-  a  reason- 
ably safe  one.  The  Jury  evidently  believed 
that  the  plan  adopted  necessitated  that  Free- 
man be  ensconced  behind  the  load  of  lumber 
on  the  Inside  of  the  car,  malting  a  kind  of 
breastwork  over  which  he  was  compelled  to 
throw  the  lumber,  and  that  Adams'  position 
on  the  outside,  where  he  was  required  to 
epeedlly  remove  the  timber,  with  no  flag  of 
truce,  and  only  a  signal  by  verbal  communi- 
cation, which  was  likely  to  be  misunder- 
stood, was  unnecessarily  rendered  a  danger- 
ous place  In  which  to  work. 

[9]  The  question  relating  to  the  manner 
of  removing  lumber  from  a  car  was  one  of. 
common  experience  and  knowledge,  and  the 
court  was  warranted  in  submitting  It  to  tbe 
Jury.  It  was  not  a  matter  upon  which  the 
testimony  of  ^cperts  was  required  to  aid  the 
Jury  in  passing  upon  the  question  at  Issue. 
Our  Employers'  Liability  Law  (Laws  1911, 
p.  16)  enjoins  upon  an  employer  In  work  In- 
volving a  risk  or  danger  to  employes  the  duty 
of  using  every  device,  care,  and  precaution 
which  it  is  practicable  to  use  for  the  protec- 
tion and  safety  of  Ufe  and  limb.  While  we 
are  of  the  Impression  that  the  present  case 
Is  governed  by,  and  should  have  been  tried 
undor,  that  law.  It  was  not  Invoked  by  plain- 


tiff  npoD   the   tilaL     IbiM,  bowenrer,   was 
favorable  to  the  defendant. 

[1l-1t]  As  to  the  defense  of  contributory 
negligence.  It  could  not  be  said,  as  a  matter 
of  law,  that  the  plaintiff  was  negligent  The 
method  of  woiic  was  changed  to  promote  the 
speed.  Plaintiff  was  directed  to  check  the 
dimensions  of  pieces  of  lumber  as  they  f^ 
and,  after  signaling  Freeman  to  stop  and  re- 
ceiving his  response,  to  proceed  with  the  re- 
moval of  the  sticks  already  thrown  out.  He 
followed  this  direction.  Had  he  delayed  un- 
til Freeman  had  crawled  forward  to  the  door 
of  the  car,  he  would  have  violated  his  orders 
and  defeated  the  purpose  oi  expediting  the 
preparation  of  the  car.  Plaintiff  was  not 
legally  in  fault  for  following  the  directions 
of  the  foreman.  His  direct  evidence  and  the 
difficulty  experienced  by  Freeman  In  deter- 
mining what  plaintiff  said  at  the  time  of  the 
accident  tended  to  show  that  It  was  not  easy 
for  the  men  to  bear  the  signals  In  the  posi- 
tions in  which  they  were  placed  by  the  com- 
mand of  Hofilcfa.  It  was  necessary  for  plain- 
tiff to  aoo^  the  signal  given  by  Freeman  or 
cause  the  very  delay  which  the  foreman's 
plan  of  operation  was  designed  to  obviate. 
Under  these  circumstances,  the  Jury  might 
reasonably  find  that  the  plaintiff  was  not  at 
fault  nor  guilty  of  contributory  negligence. 
It  is  true  that  the  evidence  at  Hofllch  and 
the  other  witnesses  for  defendant  tended  to 
show  that  Freeman  could  hear  a  person  dis- 
tinctly on  the  inside  of  the  car,  but  this  con- 
troversy was  within  the  province  of  the  Jury. 
A  servant  who  disobeys  the  orders  of  his 
superior  takes  upon  himself  the  burden  of 
showing  the  lawful  reason  for  such  disobedi- 
ence. Respect  for  those  in  the  master's  au- 
thority, as  well  as  a  consideration  for  his 
own  interests,  may  very  pr<v)erly  Induce  one 
to  waive  his  own  Judgment  for  that  of  his 
superior.  No  doubt,  this  was  the  reason  why 
Adams  adhered  to  the  orders  of  Hofllch  and 
refrained  from  entering  into  a  dispute  and 
creating  discord,  and  perhaps  subjecting  him- 
self to  a  dismissal.  The  company  Is  not  In 
a  position  to  claim  that  Adams  erred  In  car- 
rying out  the  plan  mapped  out  by  this  fore- 
man. Chicago  &  N.  W.  R.  Co.  T.  Bayfield, 
87  Mich.  205,  210.  A  servant  Is  not  gnU^ 
of  contributory  negligence  In  obeying  the  or- 
ders of  his  master,  unless  the  risk  Is  so  great 
that  a  person  of  reasonable  prudence  under 
the  same  circumstances  would  have  refused 
to  obey.  Pressed  Steel  Car  Co.  t.  Herath, 
207  lU.  576,  580,  60  N.  B.  959;  Chicago  & 
N.  W.  Ry.  Ca  v.  Bayfield,  supra;  Butler 
Ballast  Ca  v.  Hoshaw,  04  IlL  App.  68. 
[1 3]  The  court  Instructed  the  Jury  In  part: 
"If  you  find  from  a  preponderance  of  the  ev- 
idence that  the  plaintiS  and  his  coemploy£, 
Clyde  Freeman,  were  working  under  the  orders 
and  directions  of  the  outside  foreman,  George 
Hoflich,  and  were  required  to  obey  the  orders 
and  directions  of  such  outside  foreman,  then  the 
outside  foreman  was  a  vice  principal  of  the  de> 
fendant,  and  if  you  find  that  he  was  negligent 
in  failing  to  perform  the  duties  which  the  law 


Digitized  by  LjOOQIC 


Ot.i 


OBICE  T.  OREOON-WASHINOXOlir  B.  ft  NAVIGATION  CX). 


509 


Impoees  on  the  defendant,  aa  atated  in  these  in< 
BtmctiohB,  if  he  did  so  fall,  then  his  negligence, 
if  any,  was  the  negligence  of  the  defendant." 

By  instruction  28  the  court  further  charged 
the  Jury: 

"If  you  find  from  a  preponderance  of  the  evi- 
dence that  defendant  was  negligent,  under  the 
rules  laid  down  in  these  instructions,  in  failing 
to  exercise  reasonable  care  that  the  methtxl  or 
rule  prescribed  for  plaintiS  to  work  should  be 
reasonabl:^  safe,  •  *  •  or  in  ordering  plain- 
tiff and  hia  coempIoySs  to  quit  a  safe  method  of 
work  •  •  •  for  an  unsafe  method,  •  •  • 
then  the  mere  fact  *  •  •  that  plaintiff  M- 
lowed  the  rule  or  method  prescribed,  or  obeyed 
the  order  given,  is  not  negligence,  unless  you 
find  that  a  reasonably  prudent  and  careful  per- 
son would  not,  under  similar  drcumstancea,  have 
followed  such  method  or  rule  or  obeyed  such 
orders." 

We  think  the  Instmctiona  fairly  submit- 
ted the  question  to  the  Jui7- 

[14-11]  As  to  aasnmptloa  of  rlak  under  the 
rules  prevailing  indei)endent  of  our  statute  a 
servant  assumes  the  ordinary  risks  and  dan- 
gers incident  to  his  employment  The  jury 
having  found  the  defendant  negligent,  as- 
sumption of  risk  is  not  presumed.  Plain- 
tUI  did  not  assume  risks  occasioned  by  the 
negligence  of  the  defendant.  Oberlin  v.  O. 
W.  R.  &  N.  Co.,  71  Or.  177,  142  Pac.  554,  667 ; 
Olsen  V.  Sllverton  Lumber  Co.,  67  Or.  167, 
176,  135  Paa  762 ;  Vanyl  v.  Portland  Flour- 
ing MUls  Ca,  63  Or.  620,  630,  128  Pac  830; 
Manning  v.  Portland  Shipbuilding  Co.,  62 
Or.  101,  108,  96  Pac.  546.  Adams  did  not 
assume  the  risk  of  injury  in  obeying  the  or- 
ders of  Foreman  Hoflich  unless  a  person  of 
ordinary  prudence  would  not  have  done  so. 
HiUen  ▼.  Paa  Bridge  Co.,  61  Or.  588,  555, 
95  Pac.  196;  Illinois  Steel  Co.  ▼.  Byska,  200 
111.  280,  285,  65  N.  a  734.  The  allegations 
of  defendant  as  to  assumption  of  risk  are 
practically  a  repetition  of  those  relating  to 
contributory  negligence.  The  defendant  does 
not  allege  that  the  duties  of  plaintiff  required 
him  to  place  himself  opposite  the  car  door 
and  pick  up  lumber  while  Freeman  was 
throwing  It  out,  but,  on  the  contrary,  that 
Adams  carelessly  and  negligently  did  so  with- 
out giving  Freeman  any  signal  to  stop,  and, 
as  the  evidence  of  defendant  purports  to 
claim,  In  rlolatkin  of  instructions.  This  was 
a  matter  of  dispute  which  was  properly  tried 
out  as  alleged  contributory  negligence,  and 
should  not  be  classified  under  assumption  of 
risk.  Oberlin  v.  O.  W.  R.  &  N.  Co.,  supra, 
71  Or.  177,  142  Paa  at  page  557.  There  is 
no  allegation  that  plaintifTs  fellow  servant, 
Freeman,  was  negligent,  and  there  is  practi- 
cally no  proof  whatever  that  any  wrongful 
act  of  his  caused  the  Injury  to  Adams.  There 
was  evidence  sufficient  to  be  submitted  to  the 
jury  and  to  support  the  verdict;  therefore 
there  was  no  error  of  the  trial  court  in  de- 
nying the  motion  for  a  nonsuit  and  in  refus- 
ing to  direct  a  verdict  in  favor  of  defendant. 

As  stated  in  the  brief  of  counsel  for  de- 
fendant, the  Instructions  excepted  to  Involve 


the  same  questions  and  are  governed  by  the 
same  principles  of  law  as  those  raised  by 
the  motions,  to  which  reference  has  been 
made,  and  they  do  not  require  separate  dis- 
cussion. Suffice  it  to  say  a  careful  examina- 
tion of  the  charge  to  the  jury  leads  us  to 
believe  that  the  case  was  fairly  and  plainly 
submitted  to  them.  As  to  additional  ques- 
tions, the  same  may  be  said  of  defendant's 
motion  for  a  new  trial  as  presented  to  us 
In  its  brlel 

Finding  no  error  in  the  record,  the  judg- 
ment of  the  lower  court  is  affirmed. 

MOOBB,  C.  J.,  and  EAEIN.  and  HARRIS. 
JJ.,  concur. 


GRIOB  et  aL  T.  OREGON-WASHINGTON 

B.  &  NAVIGATION  CO. 

<Snpreme  Court  of  Oregon.    Nov.  9,  1915.) 

1.  Pbincifai.  and  Aobnt  «s3l66— WAiTEsa— 
Batifioation. 

For  a  waiver  of  liability  made  by  a  dray- 
man to  an  express  company  to  become  binding 
on  a  shipper  by  ratification,  the  company  must 
show  that  the  shipper  was  fully  advised  regard- 
ing the  waiver  soon  enough  to  have  rejected  it. 
[Ed.  Note. — For  other  cases,  see  Principal 
and  Agent,  Cent  Dig.  ${  627-633;  Dec.  Dig. 
®=>166.] 

2.  PBINCrPAL   AND    AOKNT  «=»119  —  OUSTODT 

OF  Goods— PBesUMPTioN—WAivBB  to  Bx- 

FBESS  COHFANT. 

Custody  of  goods  at  the  moment  of  shippi;ig 
is  not  such  indicia  of  authority  that  agency  to 
waive  liability  on  the  ^art  of  an  express  com- 
pany by  which  he  is  shipping  them  wiU  be  pre- 
sumed. 

[B>1.  Note.— For  other  cases,  see  Prindpal 
and  Agent  Cent  Dig.  if  391-401;  Dec.  Dig. 
«8=»119.] 

In  Bana  Appefd  from  Circuit  Court,  Mult- 
nomah County;    Bobert  G.  Morrow,  Judge. 

On  rehearing.  Former  opinion  (150  Pac. 
862)  sustained. 

C.  E.  Cochran  and  John  P.  Hannon,  both 
of  Portland  (A  0.  Spencer,  of  Portland,  on 
the  brief),  for  appellant  Lotus  L.  Langley, 
of  Portland,  for  respondents. 

BUBNETT,  J.  A  statement  of  the  issues 
in  this  case  appears  at  page  862  of  150  Paa, 
and  need  not  be  here  repeated.  On  the  rehear- 
ing the  defendant  argued  that,  under  the 
stipulation  of  t&cta,  the  plaintiffs  were  bound 
by  all  the  acts  of  the  Padflc  Transfer  Com- 
pany of  Spokane,  Including  the  execution  by 
It  of  the  bill  of  lading  which  the  defendant 
contends  released  the  value  of  goods  to  $10  per 
hundred  weight,  carrying  with  it  a  reduced 
rate  of  freight  and  the  accompanying  waiver 
of  all  value  in  the  settlement  of  damages  for 
loss  of  goods  above  the  conventional  appraise- 
ment In  substance,  the  defendant  maintains 
as  a  principle  that  whoever  has  possession 
of  goods  and  tenders  them  to  a  common  car- 
rier for  shipment  has  apparent  authority  to 
bind  the  owner  by  any  lawful  contract  of 
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carriage.  ▲  number  of  New  York  cases  are 
dted  in  support  of  this  doctrine.  The  lead- 
ing one  Is  Nelson  v.  Hudson  River  R.  R.  Co., 
48  N.  T.  498.  There  the  plaintiff  had  bought 
a  large  mirror  from  a  firm  dealing  in  snch 
goods,  and  directed  the  seller  to  ship  it  to 
him  by  the  defendant's  railroad.  A  custom 
relating  to  such  shipments  was  known  to  the 
firm  to  the  effect  that  freight  of  that  kind  In 
packages  too  large  to  be  put  into  closed  cars 
should  be  carried  on  open  cars,  but  at  a  valua- 
tion lessening  the  amount  of  damages  to  be 
assessed  in  case  of  loss.  The  firm  sent  the 
mirror  to  the  railroad  company,  which  issued 
a  restricted  receipt  according  to  the  usage, 
and  agreed  to  bold  the  property  ontU  the 
seller  should  examine  the  same  and  deter- 
mine whether  to  accept  those  conditions  or 
to  retain  the  goods.  After  waiting  the  stip- 
ulated time  and  hearing  nothing  further,  the 
company  forwarded  the  goods,  wbldi  were 
damaged  en  route.  In  the  opinion  by  Judge 
Hunt  it  was  held  that  the  firm  had  apparent 
authority  to  agree  to  the  release.  An  opinion 
by  Mr.  Justice  Earl  concurs  on  the  ground 
that  the  firm  had  ratified  the  release  after 
knowing  all  the  facts,  but  held  that  its  cart- 
man  had  no  authority  to  make  the  contract 
He  made  the  matter  to  depend  entirely  upon 
ratification.  It  is  signiflcaot  that  the  opin- 
i<Hi  quotes  with  approval  from  Redfleld  on 
Carriers,  |  62: 

"As  a  general  mle,  the  agent  to  whom  the 
owner  intrusts  the  goods  for  delivery  must  be 
regarded  as  having  authority  to  stipulate  for 
the  terms  of  transportation.  By  this  we  do  not 
mean  the  porter  or  cabman,  or  mere  servant, 
but  the  consignor  of  the  goods,  or  any  other 
agent  of  the  owner  who  purchases  or  procures 
them  for  him." 

Another  precedent  is  California  Powder 
Works  v.  Atlantic  &  Pacific  R.  R.  Ca,  113 
CaL  329,  45  Paa  691,  36  L.  R.  A.  648.  The 
plaintiff  manufactured  powder  at  Santa  Cruz, 
CaL,  and  habitually  transported  it  by  a  Har- 
row-gauge railroad  to  San  Jose,  where  it 
became  necessary  to  convey  it  in  trucks  to 
the  depot  of  the  defendant  and  Hoad  It  on 
the  defendant's  broad-gauge  cars.  During  a 
period  of  several  years  this  transfer  from 
one  road  to  the  other  had  been  committed  to 
a  certain  drayman,  and  a  course  of  business 
bad  grown  up  between  the  parties  whereby 
he  in  every  instance  executed  the  ordinary 
release  of  valuation  and  exemption  from  dam- 
ages beyond  a  certain  sum.  It  was  there 
held  that  all  these  circumstances  raised  an 
apparent  authority  of  the  drayman  to  exe- 
cute the  release,  so  that  for  the  loss  of  a  car 
load  of  powder  by  explosion  during  trans- 
portation the  plaintiff  was  allowed  to  recover 
only  the  lesser  valuation.  In  Adams  Express 
Co.  y.  Camahan,  29  Ind.  App.  606,  63  N.  E. 
245,  64  N.  E.  647,  94  Am.  St  Rep.  279,  the 
plaintiff  declared  specially  on  a  contract 
made  with  his  agent  and,  of  course,  could 
not  repudiate  part  of  that  agreement  and  re- 
ly upon  the  rest  In  Atchison,  etc.,  Ry.  Co. 
y.  Baldwin,  63  Colo.  416,  128  Paa  449,  the 


contract  of  shipment  was  made  by  one  wbo 
had  been  employed  by  the  plaintiff  company 
several  years  in  that  business,  and  the  sto<^ 
in  question  was  shipped  in  the  presence  of 
one  of  the  owners.  In  Blair  v.  American 
Forwarding  Co.,  159  111.  App.  511,  the  de- 
fendant was  a  forwarding  comx>any  and  made 
its  pt'oflt  in  business  by  accumulating  from 
individual  purchasers  different  small  lots  of 
freight,  and  combining  them  until  they  would 
amount  to  enough  to  fill  a  car,  when  It  would 
ship  the  goods  in  its  own  name,  and,  in  pur- 
suance of  a  custom  which  had  grown  np  in 
the  business,  would  sign  the  release.  It  was 
decided  that  under  these  ctrcnmatanoes  the 
defendant  would  not  be  held  for  more  than 
the  stipulated  value.  In  Squire  v.  N.  Y.  Cent 
R.  R.  Co.,  98  Mass.  239,  93  Am.  Dec.  162,  a 
drover  was  accompanying  a  cargo  of  hogs 
destined  to  a  distant  point  During  the  Joor- 
ney  it  became  necessary  to  change  them  into 
the  cars  of  another  transportation  company, 
and  it  was  hdd  that  he  had  apparent  author- 
ity to  ezecnte  the  usnal  release.  In  Peiroe 
V.  Amer.  Express  Ga,  210  Mass.  383,  96  N. 
E.  1026,  the  plaintiff  had  aeat  part  of  Us 
automobile  to  a  repair  shop  In  Boston,  with 
Instructions  to  return  it  to  him  by  express. 
It  was  held  that  the  repairer  had  authority 
to  take  the  usual  receipt  In  McElvain  ▼. 
St  Louis  &  S.  F.  R.  Co.,  176  Mo.  App.  379, 
158  S.  W.  464,  the  plalntifl  had  bought  a  car 
load  of  mules  and  directed  the  seller  to  at' 
tend  to  aU  the  details  of  shipping  them  to 
him,  which.  It  was  decided,  gave  the  seller 
apparent  authority  to  execute  a  release.  In 
WiUard  V.  Chicago  &  N.  W.  R.  R.  Co.,  150 
Wis.  234,  136  N.  W.  646,  the  plaintiff  went 
with  bis  hired  man  and  loaded  his  horses  in- 
to the  defendant's  car.  He  then  went  away, 
directing  the  man  to  attend  to  getting  the 
bill  of  lading.  It  was  held  that  there  was 
apparent  authority  in  the  hired  man  to  exe- 
cute the  release.  In  Great  Northern  Ry. 
Co.  V.  O'Connor,  232  U.  S.  508,  34  Sup.  Ct 
380,  58  L.  Ed.  703,  the  plaintiff  had  intrusted 
her  goods  to  a  forwarding  company,  which 
obtained  car  load  rates  by  combining  small 
shipments,  and  it  was  held  that,  if  the  de- 
fendant was  a  shipper  to  obtain  car  load 
rates,  it  was  also  a  shipper  to  agree  upon 
released  valuation.  In  the  forwarding  com- 
pany cases  it  appears  that  the  forwarders 
were  interested  dlrectiy  in  the  rates,  and 
made  their  profit  by  combining  small  ship- 
ments into  car  load  lots,  getting  car  load  rates, 
and  charging  their  customers  part  of  the 
difference  between  them  and  the  greater  ones 
upon  small  lots.  The  element  of  special  cir- 
cumstances runs  through  all  the  precedents 
cited  by  the  defendant,  and  indicates  that 
the  person  attending  to  the  transportation 
of  the  goods  had  a  more  Intimate  connectioD 
with  them  than  that  of  a  mere  drayman  or 
servant 

A  case  more  applicable  to  the  Instant  liti- 
gation is  Benson  v.  Oregon  Short  Line  B.  ft. 
Co..  36  Utah,  241,  99  Pac.  1072,  136  Am.  St 
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Rep.  1062,  19  Ann.  Cas.  803.  The  plaintiff, 
at  Bntte,  Mont,  employed  a  man  to  pack  and 
dellTer  at  tbe  defendant's  depot  for  shipment 
to  Logan,  ntab,  certain  household  goods. 
These  were  taken  to  the  depot  by  the  man, 
and  by  him  delivered  to  the  defendant  to  be 
shipped.  He  signed  a  release  much  the  same 
as  the  one  here  involved.  A  clause  of  the 
gyllabos  reads  thus: 

"The  drayman  employed  by  a  shipper  to  take 
goods  to  a  railroad  depot  and  sldp  them  is  not 
authorized  to  enter  into  a  contract  with  the  car- 
rier limiting  the  carrier's  liability,  and  the  ship- 
per ia  not  bound  by  tbe  contract,  the  drayman 
not  I>eing  one  who  was  in  the  habit  of  taking 
plaintUTs  goods  to  the  depot  and  arran^g  for 
their  shipment,  and  the  shipper  not  being  fur- 
nished with  a  copy  of  the  contract,  and  not 
knowing  of  its  existence  until  long  after  the 
goods  were  shipped." 

In  Hill  y.  Adams  Express  Co.,  77  N.  J. 
Law,  19,  71  AtL  683,  the  following  appears  in 
the  syllabus  as  expressive  of  the  doctrine  of 
the  case: 

"A  box  to  be  shipped  by  Adams  Express  Com- 
pany to  Ireland  was  called  for  at  the  residence 
of  Uie  shipper  by  a  driver  of  a  local  transfer 
company  and  deUvered  by  him  to  the  express 
company  with  a  prepayment  of  the  charges; 
notldng  being  asked  or  said  as  to  valuation. 
l%e  receipt  that  was  handed  to  the  driver  of  the 
transfer  company  by  the  express  company  was 
delivered  by  him  to  the  shipper  two  days  later, 
at  which  time  the  box,  while  In  the  possession  of 
the  express  company,  had  already  been  destroy- 
ed by  fire.  In  an  action  brought  by  the  ship- 
per against  the  express  company  for  the  value  of 
the  box,  held,  that  a  motion  to  nonsuit  was 
properly  denied,  and  that  a  request  that  the 
plaintiff's  recovery  be  limited  to  $50  pursuant 
to  a  provision  in  the  express  receipt  was  prop- 
erly refused.  Where  a  shipper  employs  a  com- 
mon carrier  (in  this  case  the  Union  Transfer 
Company)  to  carry  goods  to  an  express  office 
(in  tnls  case  Adams  Express  Company)  for  ship- 
ment, the  driver  of  the  wagon  of  the  local  car- 
rier who  delivers  the  goods  to  the  express  com- 
pany is  not  a  servant  or  agent  of  the  shipper 
with  whom  the  express  company  may  make  a 
special  contract  binding  the  shipper  in  the  event 
of  loss  to  a  limitation  of  such  carrier's  com- 
mon-law liability." 

In  Stickel  ▼.  United  States  Express  Co., 
85  N.  J.  Law,  28a,  89  Atl.  23,  the  plaintiff 
ordered  Che  express  company  to  call  at  her 
room  and  get  a  trunk  for  shipment.  She 
told  her  landlord  to  let  the  defendant  have 
the  trunk  and  get  a  receipt  He  took  a  re- 
stricted rec^pt,  and  It  was  held  that  he  ex- 
ceeded his  ai^arent  authority.  In  Hayes  v. 
Adams  Express  Co.,  74  N.  J.  Law,  537,  65 
AtL  1044,  the  defendant's  driver  got  a  drop 
curtain  from  the  plaintiff's  employ^,  who  is- 
sued a  limited  liability  receipt  It  was  held 
to  be  disputable  whether  the  plaintiff  assent- 
ed to  the  terms  of  the  document  In  Schlos- 
ser  V.  Great  Northern  Ry.  Co.,  20  N.  D.  406, 
127  K  W.  602,  the  court  refused  to  recognize 
one  In  custody  of  certain  horses  as  having 
apparent  authority  to  execute  a  released  val- 
uation contract  In  the  name  of  the  plaintiff. 
In  HaUpam  v.  Joy  S.  8.  C!o.,  60  Misc.  Rep. 
566,  90  N.  Y.  Supp.  464: 

"The  owner  of  goods,  with  a  truckman,  took 
them  to  a  carrier ;  the  owner  leaving  the  truck- 
nan  to  deliver  them,  get  a  receipt  therefor, 


and  deliver  it  to  the  owner's  wife.  The  truck- 
man delivered  them,  got  a  bill  of  lading,  naming 
him  as  'owner  or  shipper,'  and  the  owner  as 
consignee,  and  without  examination  signed  in 
his  own  name  a  paper  handed  liim  by  the  car- 
rier's agent,  who  knew  he  was  merely  a  truck- 
man, with  the  direction  that  he  sign  'this  re- 
lease,' which  recited  that,  in  consideration  of 
the  transportation  of  tbe  goods  at  'reduced  rates,' 
of  which  fact  there  was  no  other  evidence,  lia- 
bility for  damages  from  negligence  of  the  car- 
rier was  released.  Held,  that  the  release  was 
ineffectual ;  there  being  nothing  to  show  it  was 
accepted  by  the  shipper." 

[1,2]  In  the  instant  case  the  stipulation 
says: 

"That  the  agent  of  said  defendant  oonipany 
who  received  said  shipment  at  Spokane,  Wash., 
did  not  inform  the  Pacific  Tranter  (Company 
of  a  valuation  having  been  placed  on  said  ship- 
ment, nor  of  a  difference  of  freight  rates  be- 
tween shipments  so  taken  at  an  agreed  valua- 
tion and  shipments  taken  without  an  agreed  val- 
uation, and  that  defendant  made  no  inquiry  as 
to  the  value  of  the  goods." 

It  is  true,  indeed,  the  stipulation  con- 
tained tUs  clause: 

"That  a  bill  of  lading  was  issued  for  said  ship- 
ment of  freight  as  herein  referred  to  and  was 
given  to  Pacific  lYansfer  Conipany,  and  by  it 
sent  to  plaintiff  at  the  city  of  Portland.  Dr.,  at 
which  place  plaintiffs  were  at  tbe  time  said 
goods  were  delivered  to  defendant" 

It  does  not  appear,  however,  that  the 
plaintiffs  received  the  document  prior  to  the 
loss  of  the  goods,  or  that  they  had  an  op- 
portunity to  either  ratify  or  reject  the  same 
until  It  was  too  late  to  take  such  action.  In 
this  respect  the  case  is  parallel  to  that  of 
Hill  v.  Adams  Express  Company,  supra.  In 
all  Instances  ratification  must  proceed  up- 
on a  knowledge  by  the  party  to  be  charged  of 
all  the  facts  relating  to  the  transaction 
which  it  Is  sought  to  enforce  against  him. 
Everything  at  Spokane,  Including  the  pre- 
payment of  tbe  charges,  was  done  by  the 
transfer  company.  The  argument  of  the  de- 
fendant depends  upon  the  fallacy  that  the 
payment  of  the  amount  charged  for  freight 
was  made  directly  by  the  plaintiffs,  but  the 
stipulation  will  not  bear  this  construction. 
The  essence  of  the  controversy  here  narrows 
down  to  the  question  of  whether  or  not  in  all 
cases  the  person  at  the  moment  in  custody  of 
goods  has  apparent  authority  to  bind  the 
owner  to  conditions  lessening  the  efficacy  of 
his  remedy  against  the  transportation  com- 
pany for  loss  of  goods  en  route.  It  la  stipu- 
lated: 

"That  tbe  plaintiffs  instructed  said  Pacific 
Transfer  Company  to  deliver  the  shipment 
above  mentioned  to  the  defendant  for  shipment 
from  Spokane,  Wash.,  to  East  Portland,  Dr., 
and  said  plaintiffs  gave  the  Pacific  Transfer 
Company  no  other  or  further  instructions  what- 
soever." 

This  agreed  fact  shows  no  further  or  dif- 
ferent circnmstance  than  attends  the  most 
irresponsible  transient  drayman  whose  txt- 
tire  connection  with  the  transaction  ends 
when  be  unloads  the  chattels  at  the  freight 
depot  and  receives  his  cartage  from  their 
owner.  The  plaintiffs  did  not  order  the 
transfer  company  to  ship  the  goods  whicb 
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might  Include  the  authority  to  make  the  con- 
tract The  direction  was  only  to  deliver  the 
goods  to  the  defendant  for  shipment,  In 
which  case  both  the  duty  and  authority  of 
the  transfer  company  ended  with  the  deliv- 
ery of  the  goods;  In  other  words,  there  Is 
nothing  In  the  case  at  hand  distinguishing 
the  transfer  company  from  any  other  chance 
employ&  There  Is  no  magic  In  the  words 
"the  transfer  company"  which  differentiates 
that  concern  from  any  other  occasional 
truckman.  This  isolated  instance  is  far  dif- 
ferent from  a  long  coarse  of  business  and 
other  circumstances  disclosed  in  the  prece- 
dents the  defendant  has  cited.  In  those  a 
much  more  intimate  relation  to  the  property 
by  the  person  in  custody  of  the  same  Is 
shown  than  appears  in  this  case: 

It  is  laid  down  in  Lacey  t.  O.  R»  4  N.  CSo., 
63  Or.  596,  128  Paa  999,  that,  where  the  de- 
fendant carrier  alleges  a  special  contract 
lessening  Its  common-law  liability,  it  must 
prove  the  same.  As  stated  in  Russell  v. 
Erie  R.  R.  Co.,  70  N.  J.  Law,  808,  59  Atl.  150, 
67  L.  R.  A.  433,  1  Ann.  Gas.  672: 

"The  burden  of  proof  of  showing  such  a  limi- 
tation of  liability  is  on  the  defendant  company 
and,  being  in  derogation  of  common  right,  is  to 
be  construed  most  strongly  against  the  carrier. 
5  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  336;  Ash- 
more  V.  Pa.  Steam  Towing  &  Trans.  Co.,  28  N. 
J.  Law,  180;  Hooper  v.  Wells  Fargo  &  Co.,  27 
Oal.  11,  85  Am.  Dec.  211.  No  presumptions 
will  be  mdulged  in  in  favor  of  exemptions  from 
conamon-law  liability." 

Applied  to  this  case,  It  is  incumbent  upon 
the  defendant  to  show  something  more  than 
the  transient  drayman's  mere  casual  connec- 
tion with  the  goods.  Having  proven  nothing 
further  than  that,  it  has  fallen  short  in  its 
effort  to  establish  its  special  contract;  for 
it  cannot  be  accepted  as  an  unvarying  and  in- 
flexible rule  of  law  that  any  and  every  one 
whomsoever,  momentarily  in  custody  of  goods, 
may  subject  them  to  a  contract  of  carriage 
BO  vitally  affecting  the  owner's  Interest 

We  adhere  to  the  former  opinion. 


PRANK  V.  SWITCHMEN'S  UNION  OP 

NORTH  AMERICA.    (No.  12355.) 

(Supreme  Court  of  Washington.    Nov.  8,  1915.) 

1.  JCDGMKNT  <8=>199— Now  Obstante  Vebb- 
DicTO — Motion— TiMB. 

A  motion  for  judgment  non  obstante,  made 
after  the  entry  of  judgment  on  the  verdict 
comes  too  late. 

[Ed.  Note. — Por  other  cases,   see  Judgment, 
Cent  Dig.  H  867-375;   Dec.  Dig.  <8=3l99.] 

2.  Appeai.  and  Ebrob  €=>706— Sufficierot 
OF  BxcEPnoNB— Instbtjctions. 

Exceptions  filed  with  the  clerfc  and  indors- 
ed as  presented  to  the  court  and  allowed  before 
the  motion  for  a  new  trial,  dated  the  day  before 
the  motion  was  argued,  and  signed  by  the 
court  sufficiently  showed  the  trial  court's  con- 
sideration of  the  exceptions  in  passing  on  the 
motion,  so  that  the  instructions  might  b«  con- 
sidered on  appeaL 

.  [Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §{  2944-2947;  Dec.  Dig.  <@=3 
706.] 


3.  Insukance  «S9724  —  Pbatkbnai.  Bbnefi- 

CIABT    INBUBANCB— CONTBAOT— EiarOPPBI.. 

Where  a  fraternal  beneficiary  association, 
as  to  an  applicant  who  in  Ajjril,  1909,  signed 
an  agreement  waiving  all  claim  for  insurance 
until  his  application  had  been  received  and  acted 
upon,  continued  to  accept  dues  witU  October, 
1911,  after  a  reasonable  time  In  which  the  appli- 
cation could  be  acted  upon  and  for  such  time  as 
would  entitle  the  applicant  to  believe  that  his 
application  had  been  accepted,  it  was  estopped 
from  denying  that  the  application  had  been  ac- 
cepted, and  a  contract  made. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  §{  1837,  1866-1868;  Dec  Dig.  <8=9 
724.] 

4.  Insurance  $=9724  —  Pbatebnal  Benefi- 
oiABT  INSUBANCE  —  Acts  of  Aoenis  — Ac- 
ceptance OF  DtTES. 

The  secretary  of  defendant's  local  lodge, 
in  accepting  dues  contrary  to  his  instructions, 
was  the  agent  of  the  Grand  Lodge,  and  his  act 
was  its  act 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  H  1837,  1866-1868;  Dec.  Dig.  <S=» 
724.] 

5.  INSDBANCE  «=>819  —  Pbatebnal  Benefi- 

CIABT  InBUBANCE — CONSENT  TO  CUk^S  OF  IN- 

BUBANCB — Evidence. 

In  an  action  to  recover  on  a  benefit  certifi- 
cate in  defendant  anion,  evidence  held  to  sus- 
tain a  finding  that  the  insured's  mental  condi- 
tion prevented  his  knowing  of  his  status  at  thQ 
time  he  failed  to  take  any  action  to  ascertain  iL 

[Ed.  Note. — Por  other  cases,  see  Insurance, 
Cent  Dig.  U  2006.  2007;    Dec  Dig.  «=»819j 

6.  Insubance  «=9724  —  Pbatebnal  Benefi- 
ciABT   Insubance— Bt- Laws— Waives. 

Where  insured  applied  for  class  B  member- 
ship, and  waived  any  benefits  thereunder  until 
his  application  was  approved,  and  such  appli- 
cation was  never  approved,  but  the  insurer, 
through  its  agent  the  secretary  of  its  local 
lodge,  accepted  dues  until  the  insured  became  in- 
sane, the  lodge  thereby  waived  the  provision  of 
its  by-law  that  no  liability  should  attach  until 
the  application  was  accepted. 

[Ed.  Note. — Por  other  cases,  see  Insurance, 
Cent  Dig.  U  18S7.  1866-1868;  Dec  Dig.  <S=> 
724.1 

7.  Insubance  ^=>l^  —  acts  of  Agent —Ac- 
ceptance OF  Dues— Ratification. 

Where  defendant's  agent,  the  secretary  of 
its  local  lodge,  without  authority  to  create  a 
contract  for  insurance  of  a  certain  class,  col- 
lected and  remitted  the  dues  from  insured,  and 
always  reported  him  as  a  member  of  that  class, 
the  insurer,  whose  by-laws  contained  auditing 
provisions  which  would  have  disclosed  the  in- 
shred's  status,  and  which  failed  to  notify  insur- 
ed that  he  had  not  been  accepted  in  that  class, 
ratified  the  acceptance  of  dues,  and  could  not 
deny  the  existence  of  the  contract. 

[Ed.  Note. — Por  other  cases,  see  Insurance, 
Cent  Dig.  IS  1837,  1866-1S68;  Dec  Dig.  <8=> 
724.] 

8.  Insubance  «=>724— Acts  of  Agent— Ui,- 
tba  Vibes— Ratification. 

In  such  case,  even  though  the  agent's  acts 
were  ultra  vires,  they  would,  if  ratified,  bind 
the  insurer. 

[Ed.  Note.— Por  other  cases,  see  Insurance, 
Cent  Dig.  »  1837,  186&-1868;   Dec  Dig.  <S=> 

9.  Insurance  4s»S26  —  Insibuctiors  — 
Waives. 

In  an  action  on  a  benefit  certificate,  an  io- 
struction  that  there  could  be  no  recovery  un- 
less the  insurer's  by-laws  bad  been  fully  com- 
plied with,  without  again  stating  that  a  full 


^ssFor  otber  caaea  rae  same  topic  and  KSY-NUMBBR  ts  all  Key-Numbeied  QlgetU  and  Indexaa 
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compliance  could  be  waived  by  the  insarer,  was 
erroneous. 

[ISd.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  §  2010;   Dec.  Dig.  «=»826.] 

10.  Appeal  and  Ebbob  iS=»1033— Ebbob  Fa- 
vorable TO  Appellant. 

No  error  can  be  predicated  on  instructions 
favorable  to  the  appellant. 

fE!d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent.  Dig.  §i  4052-4062 ;  Dec.  Dig.  <&=» 
1033.] 

11.  New  Tbial  <S=341 — Conflicting  Instbxtc- 
TioNS— Prejudice. 

Where  conflicting  instructions  did  not  prej- 
udice the  appellant,  a  new  trial  would  not  be 
ordered  on  that  ground. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  {§  67-71;    Dec.  Dig.  <S=»41.] 

Department  2.  Appeal  from  Superior 
Court,  King  County;  John  E,  Humphries, 
Judge. 

Action  by  Leonor  Frank  against  the 
Switchmen's  Union  Of  North  America.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Aflarmed. 

Geo.  A.  Meagher  and  Ralph  S.  Pierce,  both 
of  Seattle,  for  appellant  Brightman,  Hal- 
verstadt  &  Tenniyit,  of  Seattle,  for  respond- 
ent 

MORRIS,  C.  J.  The  respondent  Leonor 
Prank,  the  widow  of  Charles  J.  Frank, 
brought  this  action  to  recover  $1,500,  the 
amount  of  a  class  B  benefit  certificate  claim- 
ed by  her  to  have  been  held  by  her  husband 
In  the  Switchmen's  Union  of  North  America 
at  the  time  of  his  death.  The  appellant  ad- 
mitted a  liability  of  $750  on  a  class  A  cer- 
tificate, but  denied  any  greater  liability.  A 
trial  to  the  court  and  a  Jury  resulted  In 
Judgment  for  the  larger  amount,  from  which 
Judgment  this  appeal  Is  taken. 

[1 ,  21  Before  taking  up  the  appeal  on  the 
merits,  we  will  dispose  of  two  questions  of 
procedure.  The  verdict  was  returned  on 
March  16,  1914,  and  immediately  entered  by 
the  clerk.  On  March  17th  the  appellant 
moved  for  Judgment  non  obstante,  which  was 
denied.  It  has  now  become  the  settled  law 
of  this  state  that  a  motion  for  Judgment  non 
obstante,  made  after  the  entry  of  Judgment 
on  the  verdict,  comes  too  late.  Objection  is 
also  made  to  our  consideration  of  the  instruc- 
tions to  the  Jury,  for  the  reason  that  the  ex- 
ceptions were  not  called  to  the  attention  of 
the  trial  court  upon  the  motion  for  new 
trial.  The  exceptions  filed  with  the  clerk 
bear  the  following  indorsement: 

"The  above  exceptions  were  this  day,  and  be- 
fore the  presentation  of  the  motion  for  new 
trial,  duly  presented  to  the  court  and  plaintiff, 
and  said  exceptions  were  thereupon  allowed  by 
the  court" 

This  was  dated  the  day  before  the  mo- 
tion was  argued,  and  signed  by  the  court, 
and  Is  sufllclent  to  show  that  the  trial  court 
considered  the  exceptions  in  passing  on  the 
motion  for  a  new  trlaL 

[3]  The  appellant  is  a  fraternal  beneficiary 


association,  whose  membership  is  made  up 
of  railroad  yardmen.  It  is  governed  by  what 
is  known  as  the  "lodge  system,"  with  a  Orand 
Lodge  at  Buffalo,  N.  Y.,  and  subordinate 
lodges  at  various  cities  throughout  the  Unit- 
ed States.  Three  classes  of  benefit  certifi- 
cates are  issued  to  its  members,  in  addition 
to  the  social  membership  privilegea.  Glass  A 
certificates  are  for  $750,  and  class  B  certifi- 
cates are  for  $1,500.  Some  time  In  January, 
1908,  Frank  applied  at  Pueblo,  Colo.,  for 
membership  in  the  order  and  a  benefit  certifi- 
cate in  class  B.  Upon  the  recommendation 
of  the  grand  medical  examiner,  he  was  ac- 
cepted in  class  A,  and  a  certificate  duly  is- 
sued to  him.  This  certificate  was  subse- 
quently lost  and  was  never  replaced.  In 
July,  1908,  Frank  became  delinquent,  and 
was  suspended.  In  October,  1908,  he  re- 
moved to  Seattle,  and  in  April,  1909,  he  ap- 
plied for  reinstatement  and  a  class  B  cer- 
tificate. His  application .  and  medical  cer- 
tificate were  forwarded  to  the  Grand  Lodge, 
which  rejected  the  application  for  a  class  B, 
but  recommended  that  Frank  be  accepted  for 
a  class  A  certificate.  This  recommendation 
was  duly  received  by  the  local  lodge  at  Se- 
attle, but  through  inadvertence  the  local  sec- 
retary and  treasurer  accepted  dues  from 
Frank  as  a  class  B  member  until  May  1, 

1910,  the  dues  for  the  period  between  Janu- 
ary 1st  and  May  1st  of  that  year,  during 
the  continuance  of  a  strike,  being  paid  by  the 
local  lodge.  After  May  1st  the  local  lodge 
discontinued  paying  the  dues  of  members  on 
strike,  and  a  large  number  of  them,  including 
Frank,  were  suspended  for  nonpayment.  In 
September,  1910,  the  local  lodge  was  notified 
by  the  Grand  Lodge  that  all  members  In 
good  standing  on  November  20,  1909,  of 
whom  Frank  was  one,  could  be  reinstated 
upon  re-examination  and  approval  by  the 
Grand  Medical  Examiner.  The  local  secre- 
tary and  treasurer  thereupon  began  to  ac- 
cept dues  from  Frank  as  previous  to  his  sus- 
pension, and  continued  to  do  so  until  October, 

1911,  when  be  refused  to  accept  for  any  ex- 
cept a  class  A  certificate,  although  Mrs. 
Frank,  or  some  one  in  her  behalf,  made  regu- 
lar tender  of  class  B  dues.  The  reason  giv- 
en by  the  local  secretary  was  that  he  had 
been  notified  by  the  Grand  Lodge  not  to  ac- 
cept dues  from  Frank  for  any  except  a  class 
A  certificate. 

In  September,  1911,  a  month  prior  to  this 
action  by  the  local  secretary,  Frank,  who  had 
disappeared  from  Seattle  several  months  pre- 
viously, was  located  in  Kansas  City,  serious- 
ly demented,  and  was  removed  to  Seattle, 
where  he  was  adjudged  insane  and  commit- 
ted to  the  hospital  for  the  insane  at  Stella- 
coom.  From  May  14, 1912,  to  August  8, 1912, 
be  was  on  parole  from  the  hospital,  and  on 
the  latter  date  was  returned,  and  remained 
until  his  death  on  September  11,  1912.  Upon 
proof  of  his  death  the  company  tendered 
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Mrs.  Frank  $750,  the  amonnt  due  on  a  class 
A  policy.  This  tender  was  refused,  and  this 
action  commenced  for  liability  upon  the  basis 
of  a  class  B  policy. 

No  certificate '  for  class  B  insurance  was 
ever  Issued  to  Frank  by  the  appellant,  and, 
if  the  verdict  can  be  sustained,  it  must  be 
on  the  ground  that  the  appellant  Is  estopped 
to  deny  that  a  contract  for  class  B  insurance 
existed.  It  becomes  necessary,  then,  to  de- 
termine whether  the  appellant  by  Its  conduct 
has  estopped  itself  to  deny  the  existence  of 
such  a  contract  Great  weight  is  attached 
by  the  appellant  to  the  receipt  issued  to 
Frank  at  the  time  of  his  application  In  April, 
1900,  and  the  agreement  he  signed  at  that 
time  waiving  all  "claim  for  insurance  from 
the  beneficiary  department  of  the  Switch- 
men's Union  of  North  America  until  •  ♦  • 
my  application  has  been  received  and  acted 
upon  by  the  [Grand  Medical  Examiner  and 
Grand  Secretary,  and  Treasurer]."  Mrs. 
Frank  at  the  trial*  could  not  Identify  the  sig- 
nature as  that  of  her  husband,  but,  conced- 
ing that  the  waiver  was  signed  by  him,  the 
continued  acceptance  of  dues  after  a  rea- 
sonable time  tn  which  the  applications  could 
be  acted  upon  would  lead  the  applicant  to  be- 
lieve that  his  application  had  been  accepted, 
and  would  estop  the  appellant  from  denying 
that  the  application  had  been  accepted  and  a 
contract  entered  Into.  The  application  was 
made  In  April,  1909,  and  dues  were  accepted 
from  that  time  until  October,  1911,  a  period 
of  over  two  years,  except  for  the  time  be- 
tween May  1  and  September,  1910,  when 
Frank  was  suspended.  Glearlr  such  conduct 
constitutes  an  estoppel,  if  the  acceptance  of 
dues  was  binding  on  the  Grand  Lodge. 

[4]  We  pass,  then,  to  a  consideration  of  the 
effect  of  the  act  of  Mr.  Hayden,  secretary  of 
the  local  lodge,  in  accepting  class  B  dues  con- 
trary to  his  instructions.  Hayden,  in  ac- 
cepting the  dues,  was  the  agent  of  the  Grand 
Lodge,  and  any  act  on  his  part  must  be 
taken  as  the  act  of  the  appellant.  Richard- 
son v.  Brotherhood,  etc.,  70  Wash.  76,  126 
Pac.  82,  41  L.  R.  A.  (N.  S.)  320;  Shultlce  v. 
Modern  Woodmen  of  America,  67  Wash.  65, 
120  Pac.  631.  Whatever  orders  Hayden  had 
from  the  Grand  Lodge,  no  notice  was  given 
Frank  that  he  was  not  in  good  standing  as 
a  class  B  member  prior  to  bis  suspension  In 
May,  1910,  nor  for  the  time  between  his  re- 
instatement In  September,  1910,  and  October, 
1911,  when  Mrs.  Frank  was  told  that  he  had 
no  contract  for  class  B  insurance.  Notice 
that  Frank  was  not  the  holder  of  a  class  B 
certificate  in  good  standing  was  first  given 
Mrs.  Frank  in  October,  1911,  by  Mr.  Hayden. 
This  action  was  taken  by  Hayden  upon  the 
receipt  by  him  of  a  letter  from  Mr.  Welch, 
the  Grand  Secretary-Treasurer,  in  which 
Welch  called  Hayden's  attention  to  the  fact 
that  no  re-examinatlon  blank  had  been  re- 
ceived for  Frank  for  the  reinstatement  In 
September,  1910,  and  notifying  Hayden  that 
he  had  been  remitting  from  September,  1910, 


to  September,  1911,  for  Frank  as  a  class  B 
Instead  of  a  class  A  member.  Hayden  was 
directed  to  continue  Frank  as  a  class  A  mem- 
ber, and  a  check  to  refund  the  excess  dues 
paid  for  the  past  year  was  Inclosed  for  de- 
livery to  Frank.  This  letter  was  written  on 
the  day  Welch  learned  of  Frank's  insanity. 
After  its  receipt  Hayden  refused  to  accept 
dues  from  Frank  as  a  class  B  member,  and 
Mrs.  Frank  was  notified  of  the  action  of  the 
Grand  Lodge. 

[5]  The  appellant  contends  that  Frank 
knew  of  his  status  at  the  time  of  his  parole 
in  May,  1912,  and  refused  to  take  any  action 
at  that  time,  and  that  because  of  this  fact 
bis  consent  to  his  rejection  as  a  class  B  mem- 
ber and  acceptance  as  a  class  A  member  must 
be  inferred.  Mrs.  Frank,  however,  testified 
that  she  tried  to  discuss  the  matter  with  him, 
but  his  mental  condition  prevented.  Frank's 
condition  at  that  time  was  disputed,  and,  the 
Jury  having  found  for  the  respondent,  we 
must  conclude  that  he  had  not  recovered  bis 
reason. 

[J]  The  situation  then  resolves  itself  Into 
this:  Frank  applied  for  class  B  membership, 
and  waived  any  benefits  he  would  be  entitled 
to  thereunder  until  the  application  was  ap- 
proved. The  application  was  never  approved 
for  that  class,  but  the  appellant,  through 
Hayden,  its  agent,  accepted  dues  from  him 
until  he  became  Insana  T^e  lodge  then  dis- 
covered that  it  had  been  carrying  him  at  a 
greater  benefit  rate  than  he  was  entitled  to, 
and  refused  to  continue  him  as  such.  It 
would  seem.  In  view  of  tUese  facts,  that  the 
appellant  is  estopped  to  deny  that  a  contract 
for  class  B  insurance  existed,  and  that  it  had, 
by  accepting  dues  from  Frank,  waived  the 
provisions  of  its  by-laws  that  no  liability 
should  attach  until  the  applicatl(m  was  ac- 
cepted. 

[7, 1]  The  appellant  argues  that,  if  a  con- 
tract arose,  it  arose  by  virtue  of  Haydoi's 
acts,  and  that,  the  local  lodge  having  no  au- 
thority to  create  a  contract  for  insurance 
with  Frank,  the  Grand  Lodge  is  not  bound  by 
Hayden's  acts  in  excess  of  his  power.  We 
need  not  consider  that  argument;  for  It  was 
shown  on  the  trial  that  Hayden  promptly  re- 
mitted the  dues  collected  by  him  from  F'rank, 
and  always  reported  Frank  as  a  class  B  mem- 
ber. The  constitution  and  by-laws  of  appel- 
lant contained  provisions  for  the  audit  of  Its 
subordinate  lodge  accounts  which,  properly 
followed,  should  have  disclosed  Frank's  sta- 
tus. By  Its  failure  to  notify  Frank  that  he 
bad  not  been  accepted  In  class  B,  if  the  facts 
were  known,  and  by  continuing  to  accept 
from  the  local  lodge  his  dnes  for  a  class  B 
certificate,  the  awellant,  as  between  it  and 
Frank,  ratified  the  acceptance  of  dues  by 
Hayden,  and  by  its  own  conduct  Is  estopped 
to  deny  the  existence  of  the  contract  for  a 
class  B  poUcy.  If  the  facts  were  riot  known, 
its  negligence  in  not  discovering  them  would 
have  the  same  effect  Even  though  Hayden's 
acts  were  ultra  rlres,  tbey  would,  if  ratified. 
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bind  the  company,  and  sncb  ratification  Is 
sbown  here. 

[9, 10]  The  InstructlonB  excepted  to  by  the 
appellant  correctly  stated  the  law  applicable 
to  the  facts  of  this  case.  Bnt,  In  addition  to 
those  Instructions  to  the  effect  that  full  com- 
pliance with  Its  by-laws  might  be  waived  by 
the  comimny,  and  what  could  constitute  such 
a  waiver,  the  court  Instructed-  that  there 
could  be  no  recovery  by  the  reE^ondent  unless 
the  by-laws  had  been  fully  complied  with, 
without  again  stating  that  a  full  compliance 
could  be  waived  by  the  company. '  The  latter 
Instructions,  although  not  excei>ted  to,  did 
not  state  the  law  correctly  bnt,  being  f avor^ 
able  to  the  appellant,  no  error  can  be  predi- 
cated thereon. 

[11]  While  the  InstmctionB  were  conflict- 
ing, the  appellant  was  not  prejudiced  thereby, 
and  a  new  trial  will  not  be  ordered  on  that 
ground.  Tham  v.  Steeb  Shipping  Co.,  88 
Wash.  271,  81  Pac.  711. 

The  judgment  la  therefore  affirmed. 

MAIN,  ELLIS,  and  FULLEBTON,  JX.  con- 
cur. 


FABLBT  v.  LETTERUAII  et  nx. 
(No.  12490.) 

(Supreme  Court  of  Washington.    Nov.  5,  1915.) 

1.  ACCOBD   AND   SATlSrACnON   *=»1— CoMPBO- 
UI8E   AKD    SeTTLEIEENT   ^=3l— NECESSITT   O* 

Dispute. 

In  an  action  involving  the  rent  doe  under  a 
lease  of  farm  land,  which  provided  that  the 
lessee  should  pay  as  rent  one-third  of  all  the 

Sain  raised,  a  letter  written  the  lessee  by  the 
i8or  before  the  lease  was  executed,  in  which 
the  lessor  stated  that  the  lessee  could  either 
pay  $1,000  in  cash  or  one-third  of  the  grain, 
was  not  admissible  on  the  theory  of  an  accord 
and  satisfaction,  where  at  the  time  it  was  writ- 
ten there  was  no  controversy  and  no  dispute, 
as  an  accord  and  satisfaction  cannot  arise  until 
there  exists  some  difference  or  controversy  be- 
tween the  parties. 

[Ed.  Note. — ^Por  other  cases,  see  Accord  and 
Satisfaction,  C!ent  Dig.  §§  1-13 ;  Dec.  Dig.  <S=> 
1 :  Compromise  and  Settlement,  Cent  Dig.  §S 
1-16,  35-50;    Dec.  Dig.  <&=»1.] 

2.  Evidence  4=9441  —  Faboi.  Evidence  to 
Vabt  Wbittno. 

Where  a  lease  of  farm  land,  dated  October 
1,  1911,  but  not  executed  until  January  22, 
1912,  provided  that  the  lessee  should  pay  as 
rent  one-third  of  all  the  grain  grown  on  the 
land,  a  letter,  written  the  lessee  by  the  lessor 
in  December,  1911,  stating  that  the  lessee  could 
either  pay  $1,000  in  cash  or  one-third  of  the 
grain,  was  inadmissible  to  vary  the  lease,  where 
there  was  no  claim  of  fraud,  misrepresentation, 
undue  influence,  or  overreaching,  since,  where 
contracts  completely  embody  a  transaction,  are 
free  from  ambiguity,  and  are  not  attacked  for 
fraud,  parol  evidence  will  not  be  received  to 
vary  or  contradict  their  terms. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  JS  1719,  1723-1763,  1765-1845, 
2(^0-2047;   t>ec  Dig.  <S=>441.] 

3.  Evidence  *=»397  —  Faboi.  Evidence  to 
Vabt  Weiting. 

Where  the  parties  to  a  contract  intend  a 
writing  to  represent  the  net  result  of  their  nego- 


tiations, no  other  matter,  whether  oral  or  writ- 
ten, is  to  be  consulted  to  ascertain  the  terms  of 
the  agreement. 

[Ed.  Note. — ^For  other  cases,  see  Evidence, 
Cent  Dig.  §§  1756-1765;    Dec.  Dig.  <S=>397.]. 

4.  Evidence  <8=441— "Paboi,"  Bvidinois  to 
Vabt  Wbiting. 

By  "parol"  within  the  parol  evidence  rule 
is  meant,  not  merely  oral  utterances,  but  also  in- 
formal writings,  as  letters,  memoranda,  etc., 
other  than  the  single  and  final  written  memorial. 

[Ed.  Note. — ^For  other  cases,  see  Evidence, 
Cent  Dig.  »  1719,  1723-1763,  1765-1845, 
2080-2047;   Dec.  Dig.  <S=441. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Parol.] 

5.  Etidenck  ®=>420  —  Paboi,  Evidence  to 
Vabt  Wbitino. 

It  may  be  shown  by  parol  that  though  an 
instrument  absolute  in  its  terms  was  actually 
delivered,  such  delivery  was  subject  to  a  condi- 
tion, agreed  upon  collaterally  in  parol,  that  up- 
on a  certain  contingency  or  event  it  should  not 
be  bindiDg. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  {§  1728, 1705, 1800.  180*,  1815, 1821, 
1929-1944;    Dec.  Dig.  «^»420.] 

6.  Evidence  <g=>465  —  Pabol  Evidence  to 
Vabt  WBmNa. 

It  may  be  shown  that  a  written  obligation 
has  been  discharged  in  accordance  with  the 
terms  of  a  collateral  oral  agreement  different 
from  those  of  the  instrument 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  f§  1784,  1S99,  2044,  ^066;  Dec  Dig. 
<88>465.] 

7.  Evidence  9=»4S4  —  Faboi.  Evidence  to 
Vabt  Wbitino. 

Where  a  person  has  fraudulently  procured 
the  execution  of  a  writing  by  another,  or  in- 
duced him  to  affix  his  signature  to  an  instru- 
ment which,  by  reason  of  fraud,  fails  to  express 
the  true  contract  of  the  parties,  it  is  compe- 
tent to  go  behind  the  language  used  therein,  and 
the  party  defrauded  may  show  any  facts  or  cir- 
cumstances, though  contrary  to  the  terms  of  the 
writing,  which  will  prove  the  fraud  alleged. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
(3ent  Dig.  U  200&-2020;   Dec.  Dig.  «s>434.] 

a  Affeal  and  Ebbob  4=>1050—  Habmt.ebb 
Ebbob— ADinsBiON  OT  Evidence. 

In  an  action  involving  the  rent  dne  under 
a  lease  of  farm  land,  which  provided  for  the  pay- 
ment as  rent  of  one-third  of  the  ^rain  raised 
on  the  farm,  the  erroneous  admission  of  a  let- 
ter written  by  the  lessor,  stating  that  the  lessee 
might  either  pay  $1,000  or  one-third  of  the 
grain,  was  manifestly  prejudicial  to  the  lessor. 
[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  1068,  1069.  4153-1157, 
4166;  Dec  Dig.  «5>1050.] 

0.  Affeal  and  Ebbob  4=»1177— Revebsal— 

Gbantino  New  Tbial. 

Where  a  verdict  for  plaintiff  covered  all 
of  his  causes  of  action  and  defendants'  counter- 
claims in  one  general  award,  the  erroneous  ad- 
mission of  evidence  regarding  one  of  the  causes 
of  action  made  a  new  trial  necessary. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |S  4597-4604,  4606-4610; 
Dec.  Dig.  i3=»1177.] 

Department  1.  Appeal  from  Superior  Court, 
Whitman  Ck>unty;    B.  L.  McCroskey,  Judge. 

Action  by  M.  Farley  against  E.  H.  Letter- 
man  and  wife;  From  a  Judgment  for  plain- 
tiff, defendants  appeal.  Beversed  and  re- 
manded. 
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D.  O.  Bow,  of  Pullman,  for  appellants. 
John  W.  Mathews,  of  Pnllman,  for  respond- 
ent 

HOLCOMB,  J.  Respondent  brought  action 
against  the  appellants  to  recover  judgment 
upon  six  separate  causes  of  action,  aggre- 
gating $1,427.68.  Some  of  these  causes  of 
action  grew  out  of  a  certain  lease  between 
the  i)artles,  and  the  others  were  alleged  In- 
dependent transactions  between  them.  Ap- 
pellants answered,  denying  most  of  the  al- 
legations In  support  of  respondent's  several 
causes  of  action,  and  also  set  up  several  af- 
firmative defenses  and  counterclaims.  On 
trial  to  the  court  and  a  Jury,  the  jury  award- 
ed respondent  (plaintiff)  a  verdict  in  one  sum 
for  $898.18.  The  contest  is  waged  by  appel- 
lants: First,  on  the  admdsslon  by  the  court 
of  certain  evidence  as  to  the  right  of  respond- 
ent to  pay  cash  rent  for  the  year  1912  instead 
of  grain  rent,  as  provided  tn  the  lease,  and 
the  conclusiveness  of  defendants'  counter- 
claim for  $675  as  a  part  of  the  proven  value 
of  one-third  of  the  grain  rent;  and,  second, 
upon  a  recovery  by  respondent  on  his  fourth 
cause  of  action  for  a  sum  of  $920,-  or  any 
part  thereof,  for  alleged  superintendence  of 
appellants'  f&rms  and  buildings  during  the 
period  from  October,  1909,  to  October,  1913. 

1.  The  lease  executed  by  the  parties  pro- 
vided that  the  respondent  should  pay  as  rent 
for  the  460  acres  of  land  leased  to  him  a  one- 
third  part  of  all  the  grain,  clear  of  all  ex- 
pense, grown  upon  said  premises.  Bespond- 
ent,  however,  offered  evidence,  which  was 
admitted  by  the  court,  by  way  of  a  letter 
written  by  appellant  E.  H.  Letterman  to  re- 
spondent, to  the  following  effect : 

"Polhnan,  Decbr.  20th,  19U. 

"Mr.  M.  Farley.  Regarding  car  lease  for  a 
term  of  six  year  I  had  Mr.  Dowsen  make  the 
lease  on  the  plan  of  ^  share  of  crop.  But  as 
before  spoken  of  the  1912  crop  you  can  pay  me 
$1,000  as  cash  rent  or  you  can  pay  one-third 
aliare.  In  case  tiie  crop  would  not  amount  to 
$1,000.00  in  cash  ^  sliare  of  same  wUl  be  all 
right.  Later  years  if  you  prefer  the  cash  rent 
we  can  come  to  some  agreement  satisfactory 
to  both.  The  same  con.  had  but  not  on  the 
basis  of  the  Hood  rent.         E.  H.  Letterman." 

[1]  The  court  admitted  this  evidence  on 
the  theory  of  an  accord  and  satisfaction. 
This  was  a  mlstal^en  conception,  for  the  rea- 
son that  an  accord  and  satisfaction  cannot 
arise  until  there  exists  some  difference  or 
controversy  between  the  parties  thereto.  Per- 
Icins  V.  Headley,  49  Mo.  App.  556;  Bull  v. 
Bull,  43  Conn.  455;  McKay  v.  Myers,  168 
Mass.  312,  47  N.  B.  98 ;  Bloomington  Mining 
Co.  V.  Brooklyn,  etc..  Ice  Co.,  171  N.  T.  673, 
64  N.  E.  1118.  At  the  time  the  instrument 
in  question  was  signed  and  delivered  to  the 
respondent,  there  was  no  contract,  no  breach 
of  contract,  no  controversy  and  nothing  to 
dispute  over  or  satisfy. 

[2-4]  The  appellants  contend  that  it  would 
be  incompetent  and  inadmissible  for  any  pur- 
pose as.  tending  to  vary  the  terms  of  a  writ- 


ten Instrument,  under  the  well-known  rule 
that  parol  contemporaneous  evidence  is  inad- 
missible to  contradict  or  vary  the  terms  of  a 
valid  written  instrument  As  is  said  by 
Greenleaf,  Evidence  (16th  Ed.)  i  305h: 

"This  principle  is  well  establiriied  and  unqneo- 
tioned  in  the  law.  The  difficulties  that  arise  are 
concerned  with  the  scope  of  its  application. 
The  effect  of  the  principle  is  an  exclusionary 
one,  i.  e.,  to  reject  from  consideration,  as  having 
no  legal  standing  and  effect,  data  of  conduct 
other  than  the  sole  written  memorial." 

"The  inquiry  is,  for  each  instance  anew.  Was 
the  subject  of  the  offered  agreement  intended 
by  the  parties  to  be  covered  or  disposed  of  in 
the  written  memorial?  If  they  intended  that 
writing  to  represent  the  net  result  of  their  nego- 
tiations on  that  topic,  then  no  other  matter, 
whether  oral  or  written.  Is  to  be  consulted  for 
ascertaining  the  terms  of  their  act  •  •  • 
It  seems  more  accurate  in  practice  and  more 
correct  on  principle  •  ♦  *  to  inquire,  more 
broadly,  whether  the  subject  of  the  offered  agree- 
ment has  been  intended  to  be  wholly  disposed  of 
by  the  written  memorial;  if  so,  the  agreement 
is  not  to  be  considered,  whether  it  is  consistent 
or  inconsistent  with  the  memorial's  specific 
terms."    Same,  {  3051 

"B^  'parol'  in  connection  with  the  present 
principle  is  properly  meant,  not  merely  oral  ut- 
terances, but  also  informal  writings,  i.  e.,  writ- 
ings (letters,  memoranda,  etc.)  other  than  the 
single  and  final  written  memoriaL"  Same,  note 
to  1  305k. 

In  the  case  at  <>ar  the  evidence  shows  that 
Farley  had  been  the  occupant  of  the  premises 
of  appellants  under  a  previous  lease  by  appel- 
lants to  one  Hood.  Farley  had  become  part- 
ner with  Hood.  Hood  had  surrendered  bis 
lease,  Farley  was  about  to  take  a  new  lease 
on  land  from  Appellants,  and  appellants  had 
procured  one  Downeu  to  prepare  the  lease;. 
The  lease  recites  a  date  of  October  1,  1911. 
It  was  executed  by  the  parties  before  Dow- 
nen,  a  notary  public,  on  January  22,  1912. 
The  letter  in  regard  to  the  lease  prepared  by 
Downen  bears  date  in  December,  1911,  some 
30  days  prior  to  the  execution  of  the  lease; 
but  If  it  referred  to  the  lease  that  was  after- 
wards executed  before  Downen,  it  apparently 
was  merged  in  that  complete  Instrument 
There  is  nothing  to  show  that  there  was  any 
meeting  of  the  minds  of  the  parties  as  to 
the  offer  of  Letterman  to  respondent  made  by 
the  letter  of  December,  1911. 

[S]  It  may  be  shown  by  parol  that,  al- 
though the  instrument  absolute  in  its  terms 
was  actually  delivered,  such  delivery  was 
subject  to  a  condition,  agreed  ui>on  collater- 
ally in  parol,  that  upon  a  certain  contingency 
or  event  it  should  not  be  binding.  Parker  v. 
Bond,  121  Ala.  629,  25  South.  898;  Reynolds 
T.  Robinson,  110  N.  Y.  654,  18  N.  E.  127; 
Wilson  V.  Powers,  131  Mass.  539;  McFar- 
land  T.  Slices,  64  Conn.  250,  7  Atl.  408,  1  Am. 
St  Rep.  Ill;  Westman  v.  Krumwtide,  30 
Minn.  818,  16  N.  W.  265. 

[S]  It  may  also  be  shown  that  a  written 
obligation  has  been  dlsoharged  in  accordance 
with  the  terms  of  a  collateral  oral  agreement 
different  from  those  of  the  Instrument  Buch- 
anon  v.  Adams,  49  N.  J.  law,  636,  10  AtL 
662,  60  Am.  Rep.  666;  Howard  T.  Stratton, 
64  CaL  487,  2  Paa  263;  Johnston  t.  McCar^ 
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24  Wash.  18,  63  Pac.  1121.    In  the  last-dted 
case  tbls  court,  per  Mount,  J.,  say: 

"It  is  also  urged  that  the  contemporaneous 
oral  agreement  above  referred  to  is  one  upon 
which  no  evidence  could  have  been  received,  be- 
cause it  contradicted  the  terms  of  the  written 
contract.  This  oral  agreement  was  not  a  con- 
tradiction of  the  terms  of  the  written  contract, 
and  did  not  vary  that  contract  except  in  the 
manner  of  payment,  and  this  can  be  shown.  It 
is  also  competent  to  show  that  the  parties,  ei- 
ther at  the  same  time  or  subsequently,  upon  a 
new  consideration,  agreed  how  the  payments 
provided  for  in  the  original  contract  might  be 
made^  either  in  money  or  money's  worth,  and 
this  IS  not  such  a  variance  as  is  contemplated 
by  the  general  rule  here  announced" — citing  1 
tireenleaf.  Evidence  (ISth  Ed.)  {  303,  and  Weeks 
T.  Medler,  20  Kan.  57. 

See,  also,  Sutton  y.  Griebel,  118  Iowa,  78, 
91  N.  W.  825. 

In  Weeks  t.  Medler,  supra,  the  Supreme 
Court  of  Kansas,  per  Brewer,  J.,  said: 

"A  parol  contract  may  be  made  between  the 
parties  contemporaneously  with  the  execution 
of  tbe  written  agreement,  providing  it  is  sepa- 
rate and  independent,  and  its  terms  in  no  way 
conflicting  with  or  contradictory  of  the  written 
stipulations.  Thus,  where  A.  sold  to  B.  a  sew- 
ing machine  at  a  stipulated  price,  and  received 
a  negotiable  note  in  payment  therefor,  held  that 
it  was  competent  for  B.  to  prove  a  contempora- 
neous parol  agreement  that  A.  would  furnish 
him  work  for  said  machine  at  a  stipulated  price 
and  within  a  stipulated  time,  and  a  breach  of 
said  contract  by  A. ;  and  B.  can  set  off  the  dam- 
ages sustained  by  said  breach  against  the  money 
due  on  the  note."    Syllabus. 

[7]  In  all  cases  where  a  person  has  fraudu- 
lently procured  the  execution  of  a  writing  by 
another,  or  Induced  him  to  affix  his  signature 
to  an  Instrument  which  by  reason  of  fraud 
fails  to  express  tbe  true  contract  of  the  par- 
ties. It  Is  competent  to  go  behind  the  lan- 
guage used  therein,  and  the  party  defrauded 
may  show  any  facts  or  circumstances,  though 
contrary  to  tbe  terms  of  the  writing,  which 
wlU  prove  the  fraud  alleged.  9  Ency.  Ev. 
335;  Griffith  t.  Strand,  19  Wash.  686,  64 
Pac.  613. 

"The  'parol  evidence  rule,'  excluding  evidence 
of  oral  agreements  to  vary  or  contradict  tbe 
terms  of  a  written  instrument,  has  been  fre- 
quently applied  in  connection  with  instruments 
of  lease,  with  the  result  of  excluding  evidence 
of  oral  agreements,  or  statements  made  either 
before  the  execution  of  tbe  written  instrument 
or  contemporaneously  therewith.  Thus  •  •  • 
agreements  •  •  •  have  been  excluded  •  ♦  • 
▼airing  the  amount  of  rent  to  be  paid,  or  the 
mode  of  its  payment."  Tiffany,  Landlord  & 
Tenant,  {  61;  Lord  v.  Haufe,  77  111.  App.  91; 
'Williams  v.  Kent,  67  Md.  350,  10  Atl.  228; 
Merchants'  State  Bank  v.  Ruettell,  12  N.  D. 
619,  97  N.  W.  853;  Pickett  v.  Ferguson,  46 
Ark.  177,  55  Am.  Rep.  545 ;  StuU  v.  lliompson, 
154  Pa.  43,  25  Atl.  SSO. 

Where  contracts  completely  embody  the 
transaction,  are  free  from  ambiguity,  and 
are  not  attacked  on  the  ground  of  fraud,  this 
court  has  uniformly  held  to  the  rule  that 
parol  evidence  will  not  be  received  to  vary 


or  contradict  the  terms  of  tbe  writing.  Gor- 
don T.  Parke  &  Lacy  Macb.  Co.,  10  Waab.  18, 
38  Pac.  755;  Mlchels  ▼.  Rustemeyer,  20 
Wash.  697,  66  Pac.  380 ;  Sibson  v.  HamUton, 
etc.,  Co.,  22  Wash.  449,  61  Paa  162;  Hindle 
V.  HoIc<Mnb,  34  Wash.  336,  75  Pac.  873; 
Windsor  ▼.  St  Paul,  etc.,  Co.,  37  Wash.  156, 
79  Pac.  613,  3  Ana  Cas.  62;  Buffalo  Pitts  Co. 
T,  Shrlner,  41  Wash.  146,  82  Pac.  1016;  New- 
ell V.  Lamping,  45  Wash.  304,  88  Pac.  196; 
Gauntt  ▼.  Chehalls  Co.,  72  Wash.  106,  129 
Pac.  888;  Allen  v.  Farmers',  etc.  Bank,  70 
Wash.  51,  135  Pac.  621;  Toon  v.  McCaw,  74 
Wash.  335,  133  Paa  469,  U  R.  A.  1915A,  590 ; 
Smith  Sand  &  Gravel  Co.  ▼.  Corbin,  81  Wash. 
494,  142  Pac.  1163.  In  Buffalo  Pitta  Co.  v. 
Shrlner,  supra,  It  was  said: 

"It  is  a  general  rule  of  law  that  statements, 
made  during  the  negotiations,  which  culminate 
in  a  written  instrument,  cannot  be  admitted 
to  contradict  or  defeat  such  Instrument.  An 
exception,  or  apparent  exception,  to  the  rule 
arises  in  those  cases  where,  by  fraud,  misrep- 
resentation, undue  influence,  or  overreaching  a 
party  is  induced  to  sign  or  execute  a  written  in- 
strument. But  the  evidence  of  such  improper 
influences  must  be  clear  and  satisfactory." 

In  the  case  at  bar  respondent  a];>parently 
did  not  Intend,  or  attempt  In  any  way,  to 
rely  upon  fraud,  misrepresentation,  undue 
influence,  or  overreaching.  In  order  to  bring 
himself  within  the  exception  to  the  rule.  In 
his  amended  complaint  he  alleged: 

"Second,  that  on  the  22d  day  of  January, 
1912,  by  a  written  lease  made  between  the  plain- 
tiff and  defendants  under  their  bands  and  seals 
and  duly  acknowledged,  of  which  said  lease  the 
hereto  attached  copy  marked  'Exhibit  A'  is  a 
copy,  the  defendants  leased  to  the  plaintiff  and 
tbe  plaintiff  leased  of  the  defendants  certain 
farm  lands  in  said  lease  described  from  the  date 
thereof  to  the  1st  day  of  October,  1917." 

[S,  0]  In  his  reply  to  tbe  answer  of  de- 
fendants, respondent  alleges  that  be  "paid 
tbe  $1,000  at  the  instance  of  the  defendants," 
which  there  Is  no  evidence  to  support  other 
than  that  of  the  letter  of  December,  1911, 
from  Letterman  to  respondent.  The  admis- 
sion of  this  evidence  was  error,  and  since 
It  was  wholly  at  variance  with  the  issues  be- 
tween tbe  parties,  and  tended  to  contradict 
and  vary  the  terms  of  tbe  written  lease,  tbe 
admission  was  manifestly  prejudicial  to  ap- 
pellants; and,  since  the  verdict  covers  all 
the  respondent's  causes  of  action  and  appel- 
lants' counterclaims  in  one  general  award, 
there  must  be  a  new  trlaL 

All  other  questions  presented  on  appeal 
arise  principally  from  matters  of  fact  be- 
tween the  parties,  and,  with  this  determlna* 
tlon  of  tbe  apiwal,  require  no  further  present 
discussion. 

Reversed  and  remanded  for  new  trlaL 

MORRIS,  a  J.,  and  MOUNT,  PARKER, 
and  CHADWICE,  33.,  concur. 
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EHLERS  et  aL  t.  IJNITBD  STATES  FIDBI/- 

ITY  ft  GUARANTY  CO.    (No.  12703.) 
(Supreme  Court  of  Washington.    Not.  6, 1916.) 

1.  NoTAEiEs  iS=5ll— Acknowledgment— Neo- 
UGKNcit— Action  on  Bond — Question  fob 

JUBT. 

Whether  a  notary,  required  by  Rem.  &  BaL 
Code,  S  8761,  prescribing  the  form  of  a  certifi- 
cate of  acknowledgment,  to  identify  the  person 
appearing  before  him  as  the  party  who  executed 
the  instrument  was  negligent  in  taking  an  ac- 
knowledgment of  a  person  merely  introduced  to 
him  by  one  bearing  a  good  reputation  in  the 
community,  was  a  question  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Notaries, 
Cent  Dig.  i§  28-36;   Dec  Dig.  <S=>11.] 

2.  Notaries  ®=>11  —  Action  on  Notabt'b 
Bond— Neoliqencb— AXI.BGATI0NS  or  Com- 
plaint. 

In  an  action  against  the  surety  on  a  no- 
tary's bond  to  recover  damages  resulting  to 
plaintiff,  as  assignee,  from  his  taking  the  ac- 
knowledgment of  imposters  as  mortgagors,  an  al- 
legation in  the  complaint  that  the  land  cov- 
ered by  the  mortgage  was  owned  by  certain  par- 
ties of  the  same  names  as  those  of  the  purported 
mortgagors  residing  in  another  state  was  proper, 
since  to  make  out  a  case  it  was  necessary  to  al- 
lege and  prove  that  the  mortgage  was  a  forgery. 
[EA.  Note. — For  other  cases,  see  Notaries, 
Cent  Dig.  S{  28-36;   Dec.  Dig.  <S=>11.] 

Department  2.  Appeal  from  Superior 
Court,  Spokane  County;  Henry  L.  Kennan, 
Judge. 

Action  by  Fred  Eblers  and  others  against 
the  United  States  Fidelity  ft  Guaranty  Com- 
pany. Judgment  for  plaintiffs,  and  defend- 
ant appeals.    Affirmed. 

Cullen,  Lee  &  Matthews,  of  Spokane,  for 
appellant  Samuel  Edelstein,  of  Spokane,  for 
respondents. 

MAIN,  J.  The  purpose  of  this  action  was 
to  recover  from  the  surety  upon  the  bond  of 
a  notary  publla  The  case  was  tried  to  the 
court  and  a  Jury.  The  defendant's  motion 
at  the  close  of  the  plaintiff's  case  for  a  non- 
suit and  its  motion  for  a  directed  verdict  at 
the  close  of  the  case  were  denied.  The  Jury 
returned  a  verdict  in  favor  of  the  plaintiffs 
for  the  sum  of  $696.  Motion  for  a  new  trial 
being  made  and  overruled,  a  Judgment  was 
entered  upon  the  verdict  The  defendant  ap- 
peals. 

The  facts  are  substantially  as  follows:  On 
May  1,  1913,  one  J.  E.  Moe  was  engaged  in 
the  real  estate  business  in  the  city  of  Spo- 
kane. At  this  time  he  had  no  office,  but  was 
what  Is  commonly  known  as  a  curbstone  bro- 
ker. He  had  lived  In  Spokane  at  different 
times  for  about  13  years,  and  had  been  en- 
gaged in  the  real  estate  business  intermit- 
tently during  that  time.  On  the  date  men- 
tioned Moe  became  acquainted  with  a  man 
who  gave  his  name  as  Dan  Brown.  The 
meeting  of  these  two  men  occurred  on  River- 
side avenue,  near  the  entrance  to  the  Rookery 
Building.  Brown  was  not  introduced  to  Moe 
by  any  person.  The  two  men  became  ac- 
quainted, so  far  as  the  acquaintance  extend- 


ed, by  engaging  in  conversation  at  the  place 
mentioned.  It  was  customary  for  people  to 
congregate  on  the  comer  near  the  entrance 
to  the  Rookery  Building,  and  Moe,  like  oth- 
er real  estate  men,  picked  up  what  business 
he  could  by  meeting  people  at  this  place. 

Brown  advised  Moe  in  one  of  the  conver- 
sations which  they  had  that  he  desired  to 
secure  a  loan  of  $1,500  upon  a  certain  section 
of  land  in  Adams  county,  Wash.  Moe  inter- 
viewed some  of  his  friends  in  attempting  to 
secure  the  money,  but  was  unsuccessful.  He 
then  went  to  the  office  of  one  George  H.  Lay- 
man, who  was  engaged  in  the  real  estate 
business,  and  asked  him  if  he  knew  where 
he  could  get  the  money.  Layman  stated  tliat 
he  thought  he  could  get  the  money.  Moe 
thereupon  took  Brown  to  Layman's  office  and 
introduced  him  as  Mr.  Brown,  and,  as  he 
testified,  "turned  him  over  to  Mr.  Layman 
to  get  the  loan."  Layman,  however,  failed 
to  secure  the  money  as  he  had  expected. 

A  few  days  thereafter  one  Charles  Gioodno 
went  to  Moe  and  asked  him  If  Brown  had 
secured  the  loan.  Where  Goodno  got  the  in- 
formation that  Brown  was  desiring  a 'loan 
does  not  ai^ear.  Upon  being  advised  by 
Moe  that,  so  far  as  he  knew,  Brown  had  not 
secured  the  loan,  Goodno  stated  that  he  own- 
ed 320  acres  of  land,  which  he  described, 
which  he  valued  at  $3,500,  upon  which  there 
was  a  mortgage  of  $1,800,  and  that,  if  Brown 
would  accept  a  deed  for  this  land,  and  as- 
sume the  mortgage  thereon,  and  also  execute 
to  him,  Goodno,  a  mortgage  for  $2,500  upon 
the  land  in  Adams  county  which  Brown  was 
offering  as  security  for  the  loan,  he  would 
give  Brown  $1,000.  Moe  communicated  tUs 
proposition  to  Brown,  who  said  that  he  would 
consider  it  Moe  did  not  see  Brown  again 
until  about  a  week  later,  when  he  went  to 
Layman's  office  on  other-  business,  and  found 
there  present  Goodno,  bayman,  Brown,  and 
a  lady  who  was  introduced  to  him  by  Layman 
as  Mrs.  Brown.  This  lady  was  Jnst  signing 
the  $2,500  mortgage,  and  Layman  requested 
Moe  to  sign  as  a  witness,  which  he  did.  Lay- 
man was  a  regularly  appointed,  qualified,  and 
acting  notary  public.  He  took  the  acknowl- 
edgment of  tiie  Browns  in  the  usual  statutory 
form.  The  land  upon  which  the  mortgage 
was  given  was  owned  by  Dan  Brown  and 
Anna  Brown,  his  wife,  who  at  the  date  of  the 
execution  of  the  mortgage  were  living  in 
Minnesota.  The  Browns  who  signed  and  ac- 
knowledged the  mortgage  were  not  the  own- 
ers of  the  land  described  therein,  but  were 
impostors,  and  since  the  execution  of  the 
mortgage  have  not  been  seen  nor  heard  from. 

On  July  10, 1913,  Goodno  borrowed  from  the 
respondents  the  sum  of  $600.  To  secure  this 
sum  he  executed  to  them  a  promissory  note, 
and  assigned  the  $2,5(X)  mortgage  wUch  had 
l>een  executed  by  the  Browns.  The  $600  note 
became  due,  and  was  not  paid.  Thereupon 
the  plaintiffs  investigated  the  financial  stand- 
ing of  Goodno,  and  found  him  to  be  insolvent 
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The  whereabouts  of  Layman  could  not  be  as- 
certained. The  present  action  was  brought 
against  the  defendant  as  surety  upon  Lay- 
man's bond  as  notary  public.  It  was  claim- 
ed that  Layman  had  been  negligent  In  taking 
the  acknowledgment  to  the  mortgage  of  the 
Browns  who  were  imposters.  So  far  as  the 
record  shows.  Layman  had  no  knowledge  of 
Brown  other  than  the  mere  introduction  by 
Moe,  who  was  a  man  of  good  reputation. 
When  the  introduction  occurred,  no  questions 
were  asked  by  Layman  as  to  the  time  during 
which  Moe  had  known  Brown  or  the  nature 
of  the  acquaintance.  Who  introduced  Mrs. 
Brown  to  Layman  and  vouched  for  ber  iden- 
tity does  not  appear. 

[1]  The  principal  question  in  this  case  is 
whether  a  notary  public  exercises  due  care 
when  be  takes  the  acknowledgment  of  a 
I)erson  who  is  merely  introduced  to  him  by 
a  man  who  bears  a  good  reputation  In  the 
community.  If  a  notary  performs  his  full 
duty  in  taking  an  acknowledgment  of  a  per- 
son thus  Introduced,  the  judgment  in  this 
case  should  be  reversed.  If,  on  the  other 
hand,  the  exercise  of  reasonable  care  requir- 
ed the  notary  to  make  further  inquiry,  either 
of  the  person  making  the  introduction  or 
from  other  persons,  as  to  the  identity  of  the 
person  whose  acknowledgment  he  takes,  the 
Judgment  should  be  affirmed. 

Section  8761,  Eem.  &  Bal.  Code,  prescribes 
the  form  for  a  certificate  of  acknowledgment 
The  certificate  which  Layman  made  was  that 
required  by  the  statute.  According  to  this 
statute,  there  are  two  essential  matters  to 
which  the  officer  must  direct  bis  attention  in 
taking  an  acknowledgment  They  are  the 
identity  of  the  person  appearing  before  him 
as  the  party  described  in  and  who  executed 
the  Instrument,  and  the  acknowledgment  of 
that  party  that  he  executed  the  same  as  his 
free  and  voluntary  act  and  deed.  While  the 
taking  of  an  acknowledgment  of  the  execu- 
tion of  a  mortgage  is  in  its  nature  a  minis- 
terial act,  and  not  a  Judicial  one  (Barnard  v. 
Schuler,  100  Minn.  289,  110  N.  W.  966;  1 
Cyc.  p.  557;  and  1  Am.  &  Enj;.  End.  Law 
[2d  Ed.]  485),  yet  it  is  a  matter  of  grave  im- 
portance. Upon  the  fidelity  with  which  this 
duty  is  discharged  depends  the  title  to  real 
estate  and  the  prevention  of  litigation.  The 
courts  of  the  various  states  which  have  pass- 
ed upon  the  question  are  not  in  harmony  up- 
on the  rule  by  which  it  can  be  determined 
whether  the  notary  has  exercised  reasonable 
care  in  the  i)erformance  of  his  duty  in  taking 
acknowledgments.  There  seems  to  be  no  dis- 
agreement upon  the  proposition  that  he  must 
exercise  reasonable  or  ordinary  care,  such 
as  reasonably  prudent  and  competent  nota- 
ries exercise  in  taking  and  certifying  ac- 
knowledgments. The  chief  divergency  of 
view  arises  over  the  question  as  to  when  he 
has  performed  this  duty  and  when  he  has 
not  This  conflict  of  authority,  however,  is 
largely  due  to  the  difference  in  statutes  of  the 
vailous  states  which  define  notaries'  duties. 


For  this  reason,  a  review  of  the  numerous 
cases  decided  by  courts  construing  statutes 
which  are  materially  different  from  the  stat- 
ute of  this  state  will  not  be  undertaken.  The 
review  of  authorities  will  be  confined  to  the 
cases  where  the  form  of  acknowledgment  was 
substantially  the  same  as  that  required  in 
this  state. 

The  Supreme  Court  of  Minnesota,  the  stat- 
ute of  that  state  being  the  same  as  the  stat- 
ute of  this  state,  has  held,  in  a  case  in  which 
the  facts  in  all  essential  particulars  are  thu 
same  as  the  fa.cts  in  the  present  case  (Bar- 
nard V.  Schuler,  100  Minn.  289,  110  N.  W. 
966),  that  the  question  whether  the  notary 
had  exercised  reasonable  care  was  properly 
submitted  to  the  Jury,  and  that  the  verdict 
to  the  effect  that  the  notary  was  negligent  in 
taking  the  acknowledgment  there  in  question 
was  supported  by  the  facts.  In  the  course 
of  the  opinion  it  was  said: 

"A  notary  public  or  other  officer,  in  taking  an 
acknowledgment,  may  be  decaved,  no  matter 
how  careful  he  may  be  in  investigatmg  the  iden- 
tity of  a  party  who  represents  himself  to  be 
the  person  described  in  and  who  executed  the 
instrument ;  and  to  hold  the  officer  in  such  cas- 
es absolutely  hable  in  case  it  should  afterwards 
appear  that  he  was  mistaken  and  his  certificate 
was,  in  fact,  untrue  is  too  rigid  a  rule  to  be 
practical  or  just.  The  bond  of  a  notary  public 
in  this  state  by  the  terms  of  the  statute  is  con- 
ditioned for  the  faithful  discharge  of  the  duties 
of  his  office,  and  when  he  accepts  the  office  and 
gives  the  bond,  he  represents  to  the  world  that 
he  is  competent  to  discharge  the  duties  of  his 
office,  and  it  cannot  be  said  that  he  has  faith- 
fully discharged  the  duties  of  his  ofiice  in  a 
given  case  if  he  neglects  to  exercise  such  care 
as  reasonably  prudent  and  competent  notaries 
would  exercise  in  taking  and  certifying  acknowl- 
edgments. If  he  fails  to  exercise  such  due 
care,  and  loss  results  therefrom,  he  and  his  sure- 
ties are  liable  for  the  loss  resulting  proximately 
therefrom.  It  is  not  a  defense  in  such  a  case 
that  he  acted  in  good  faith  and  did  the  best 
he  knew  how ;  for,  if  he  does  not  personally 
know  the  party  appearing  before  him,  he  must 
inform  himself  as  to  his  identity. 

"We  accordingly  hold  that  a  notary  public  is 
not  a  guarantor  of  the  absolute  correctness  of 
his  certificate  of  acknowledgment,  nor  does  he 
undertake  to  certify  that  tie  person  acknowl- 
edging the  instrument  owns  or  has  any  interest 
in  the  lands  therein  described;  but  he  does  un- 
dertake to  certify  that  the  party  personally 
appearing  before  him  is  known  to  Um  to  be  the 
person  described  in  and  who  executed  the  in- 
strument. If  the  notary  does  not  personally 
know  the  party  appearing  before  him,  he  should 
proceed  with  caution,  and  either  decline  to  cer- 
tify to  the  acknowledgment  or  investigate  the 
question  of  the  identity  of  the  party  with  such 
care  and  prudence  as  the  gravity  of  the  case  de- 
mands, and  only  certify  to  his  identity  upon 
being  clearly  satisfied  of  the  fact  as  a  result  of 
such  investigation.  If  a  notary  public  certifies 
to  an  acknowledgment  of  an  instrument  without 
BU(di  personal  uowledge  and  investigation,  he 
is  guilty  of  negligence,  and  he  and  his  sureties 
are  liable  for  ail  damages  proximately  resulting 
therefrom." 

It  was  there  held  that  the  trial  court  did 
not  err  in  submitting  to  the  Jury  the  ques- 
tion as  to  whether  the  notary  was  negligent 

In  State  National  Bank  v.  Mee,  39  OkL 
775,  136  Pac.  758,  the  question  came  before 
the  Supreme  Court  of  Oklahoma  upon  a  corn- 
Digitized  by  LjOOQIC 
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plaint  to  which  the  trial  coart  had  sustain- 
ed a  demurrer.  It  was  there  held  that  a 
notary  public  Is  guilty  of  negligence  if  be 
certifies  that  he  knows  a  person  on  mere  in- 
troduction without  further  inquiry  or  proof 
of  the  Identity.  In  the  course  of  the  opin- 
ion it  was  said : 

"A  notary  is  guilty  of  negligence  if  he  certi- 
fies that  he  knows  a  person  whom  he  does  not 
know,  or  ccrtUies  that  he  knows  a  person  on  a 
mere  introduction  (without  further  proof)  by 
some  third  person,  or  if  he  certifies  that  he 
knows  a  person  to  be  the  identical  person  who 
executed  an  instrument,  without  such  person  ac 
tually  appears  before  him,  and  personally  ac 
knowledges  the  instrument  in  his  presence.  A 
notary  may  be  deceived,  no  matter  how  careful 
and  painstaking  he  may  be,  in  the  matter  of 
making  the  identification ;  but  that  does  not 
change  his  duty,  or  excuse  him  from  using  such 
care  and  prudence  as  may  be  required  to  con- 
vince him  that  the  person  who  appears  before 
him  is  in  fact  the  person  he  claims  to  be." 

In  Commonwealth,  for  the  Use  of  Oreen,  v. 
Johnson,  123  Ky.  437,  96  S.  W.  801,  124 
Am.  St  Rep.  368,  13  Ann.  Cas.  716,  it  is  held 
that,  where  the  acknowledgment  is  taken 
upon  mere  Introduction  without  further 
proof,  and  damages  result,  it  was  for  the 
Jury  to  determine  whether  there  had  been  an 
exercise  of  reasonable  care  and  diligence. 

In  Wood  T.  Bach,  64  Barb.  (N.  Y.)  134,  and 
in  Howcott  T.  Talen,  133  La.  846,  63  South. 
376,  49  L.  R.  A.  (N.  S.)  45,  a  view  is  ex- 
pressed which  is  not  In  harmony  with  the 
courts  of  Minnesota,  Oklahoma,  and  Ken- 
tucky. The  rule  supported  by  the  Appellate 
Division  of  the  Supreme  Court  of  New  York 
in  the  first  case  and  the  Supreme  Court  of 
Louisiana  in  the  Howcott  Case  Is  that  a  no- 
tary who  takes  the  acknowledgment  of  a 
person  whom  he  does  not  know,  upon  the  In- 
troductiou  by  a  person  who  bears  a  good 
reputation,  has  exercised  reasonable  care  In 
the  discharge  of  the  duty  of  his  ofllce  as  a 
matter  of  law.  The  rule  of  the  courts  of 
Minnesota,  Oklahoma,  and  Kentucky  Is  that 
a  notary  who  takes  the  acknowledgment  of 
a  person  whom  he  does  not  know  upon  mere 
Introduction  by  a  person  who  bears  a  good 
reputation  and  In  whom  he  has  confidence 
does  not  exercise  reasonable  or  ordinary  care 
as  a  matter  of  law  in  the  performance  of  the 
duty  of  his  office,  but  that  the  question 
whether  he  has  exercised  due  care  Is  a  ques- 
tion of  fact  to  be  determined  by  the  Jury. 
We  think  the  better  rule  Is  that  supported  by 
the  Minnesota,  Oklahoma,  and  Kentucky 
cases.  It  Is  true  that  the  notary,  no  matter 
bow  careful  he  may  be  in  making  the  identi- 
fication, may  be  deceived.  But  that  does  not 
change  his  duty,  or  excuse  him  from  exer- 
cising reasonable  care  in  determining  the 
identity  of  the  party  whose  acknowledgment 
he  takes.  The  parties  are  before  the  notary, 
and  the  opportunity  is  present  for  him  to 
make  such  inquiry  or  investigation  as  will 
convince  a  reasonably  prudent  and  competent 
notary  that  the  person  whose  acknowledg- 
ment Is  taken  Is,  in  fact,  the  person  he  claims 


to  be.  The  property  owner,  the  title  to 
whose  property  may  be  clouded  by  a  forged 
Instrument  and  a  false  acknowledgement,  and 
who  may  be  put  to  litigation  and  expense  in 
dearing  the  title  of  such  cloud,  and  the  per- 
son who  parts  with  something  of  value  rely- 
ing upon  the  notary's  certificate,  have  not  an 
equal  opportunity  to  protect  themselves 
against  the  making  of  the  forged  instrument 
or  the  taking  of  the  false  adcnowledgment. 
If  the  notary  exercises  reasonable  care  and 
is,  notwithstanding  this  fact,  deceived,  he  has 
performed  his  duty.  Under  the  facts  in  this 
case,  we  think  the  trial  court  did  not  err  in 
submitting  the  question  to  the  jury  as  to 
whether  or  not  the  notary  exercised  reasona- 
ble care  in  taking  the  acknowledgment  to  the 
mortgage  of  the  Browns  who  were  impostors. 

[2]  Error  Is'  also  sought  to  be  predicated 
upon  the  ruling  of  the  trial  court  declining 
to  strike  from  the  complaint  the  allegations 
that  the  land  covered  by  the  mortgage  was 
owned  by  Dan  Brown  and  Anna  Brown  who 
resided  in  Minnesota,  and  In  receiving  evi- 
dence In  support  of  this  allegation  upon  the 
triaL  But  this  contention  cannot  be  sustain- 
ed. The  Dan  Brown  and  Anna  Brown  resi- 
dents of  Minnesota  were  the  owners  of  the 
land.  The  Browns  who  executed  the  note 
and  mortgage  were  Impostors.  To  make  out 
a  case  It  was  necessary  that  the  respondents 
allege  and  prove  that  the  mortgage  was  a 
forgeny.  To  do  this  It  was  necessary  to 
show  that  the  Minnesota  Browns  were  the 
owners  of  the  property,  and  that  they  did  not 
execute  the  mortgage. 

The  Judgment  will  be  affirmed. 

MORRIS,  C.  J.,  and  ELLIS  and  FULLER* 
TON,  JJ.,  concur. 


NA6EL  V.  HAM,  YEARSLEY  &  RYR1E  et  aL 
(No.  12637.) 

(Supreme  Court  of  Washington.    Nov.  12, 
1915.) 

1.  PUEDOES    9=353 — Enfoboeueniv- Reuediu 

OF   PUEDOEB   IN   GENERAI.. 

At  common  law,  and  in  the  absence  of  any 
agreement  as  to  its  disposition,  the  pledgee  of 
personal  property  may  begin  an  action  for  fore- 
closure and  sale  of  the  property,  or  may  exer- 
cise his  implied  authority  and  sell  the  property 
at  public  auction,  after  reasonable  notice  there- 
of to  the  pledgor. 

[Ed.  Note.— For  other  cases,  see  Pledges,  Cent. 
Dig.  §§  129-132 ;   Dec  Dig.  <S=»53.] 

2.  Pledges  «=956— Sale— Notice  to  Public. 

To  the  validity  of  a  pledgee's  sale  of  the 
property  at  public  sale  it  is  reijuisite  that  notice 
thereof  be  given  to  the  public,  m  order  that  pur- 
chasers may  advise  themselves  of  the  terms  of 
sale  and  the  title  to  the  property,  and,  where 
the  only  notice  'Was  a  personal  notice  to  the 
pledgor,  the  public  sale  was  invalid. 

[Ed.  Note.— For  other  cases,  see  Pledges,  Oent. 
Dig.  |§  152-183;    Dec.  Dig.  «S=»56.] 

3.  COBFOBATIONS   «=9l35— RiOBTB    OV   STOCK- 
HOLDERS—REQISTBATION  . 

The  rights  of  stockholders  to  participate  in 
the  management  of  the  corporation  and  to  re- 
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eeive  dividends  upon  their  stock  depends  upon 
the  register  of  the  ownerstiip  of  their  shares  in 
the  corporate  books  and  upon  the  certificates. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  §  538;    Dec.  Dig.  «=>135.] 

4.  COBPOBATIONS  €=»134r- TKANSFEB  OF  STOCK 

— Duty  op  Officers. 

A  corporation  assumes  an  obligation  to  its 
stockholders  to  use  reasonable  diligence  to  make 
its  records  speak  the  truth  and  to  issue  certifi- 
cates of  stock  only  to  those  entitled  thereto,  and 
its  ofBcera,  on  demand  of  the  transfer  of  shares, 
must  ascertain  whether  the  requested  transfer 
is  duly  authorized  and  prevent  unauthorized 
transfers,  in  doing  which  they  may  inquire  into 
the  genuineness  of  the  assignor's  signature; 
and  for  a  faOare  to  perform  such  duty  the 
corporation  is  liable  to  the  injured  party  in  dam- 
ages. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  §{  521-625,  627,  628 ;  Dec.  Dig.  «=> 
1S4.] 

5.  CoBPOBATions  4s9l81— Transteb  of  Stock 
— Equitt. 

One  who  has  no  interest  in  the  stock  of  a 
corporation  cannot  ask  a  court  of  equity  to  de- 
cree a  transfer  to  him. 

[Ed.  Note. — For  other  cases,  see  Corporationa, 
Cent  Dig.  §  490 ;    Dec.  Dig.  <S=3l31.] 

6.  cobpobations  «=>123— tranbfeit  of  stock 
— Pebsonb  Ehtitlbd  —  Tttlk  Contraby  to 
Tebms  OF  Pledge. 

Where  a  public  sale  of  corporate  stock  by 
a  pledgee  was  invalid,  because  no  public  notice 
thereof  was  given,  the  corporation  might  refuse 
to  transfer  the  stock  upon  its  books. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  J8  481,  491,  507-512,  537,  539-646, 
669,  618;    Dec.  Dig.  <g=5>123.] 

Department  2.  Appeal  from  Superior 
Court,  Spokane  County;  E.  H.  Sullivan, 
Judge. 

Action  by  F.  H.  Nagel  against  Ham,  Years- 
ley  &  Byrle,  a  corporation,  and  others. 
Judgment  for  plaintUF,  and  defendants  ap- 
peal. Reversed  and  remanded,  with  direc- 
tion to  dismiss  the  action. 

Voorhees  &  Canfleld,  of  Spokane,  for  appel- 
lants. Parker  W.  Kimball,  of  ^>okane,  and 
Ralph  B.  Williamson,  of  North  Yakima,  for 
respondent. 

MAIN,  J.  This  action  was  Instituted 
against  Ham,  Yearsley  &  Byrie,  a  corpora- 
tion, WUbnr  8.  Yearsley,  Its  vice  president, 
and  Kenneth  Murry,  Its  secretary,  for  the 
purpose  of  compelling  the  otScers  of  the  cor- 
poration to  transfer  to  the  plaintiff  upon  the 
books  of  the  corporation  12^  shares  of  Its 
capital  stock.  After  the  Issues  were  framed 
the  cause  was  tried  to  the  court  without  a 
Jury,  and  resulted  In  a  Judgment  directing 
that  the  shares  of  stock  be  transferred  upon 
the  books  of  the  corporation  to  the  plaintiff. 
From  this  Judgment,  the  defendants  have  ap- 
pealed. 

The  facts  are  as  follows:  On  September  4, 
1912,  one  Donald  Ryrle,  being  Indebted  to 
one  Frank  A.  Ross  In  the  sum  of  $880,  ex- 
ecuted and  delivered  to  Ross  a  promissory 
note  for  the  amount  of  jthe  indebtedness,  due 
90  days  after  date.  As  security  for  the  pay- 
ment of  this  note  Ryrle  assigned  certificate 


of  stock  No.  22  for  12^  shares  of  the  capital 
stock  of  the  appellant  corporation.  The  as- 
signment was  made  In  the  usual  form  which 
appears  mi  the  back  of  certificates  of  cor- 
porate stock,  and  was  In  the  following  lan- 
guage: 

"For  value  received hereby  sell,  trans- 
fer, and  assign  to  the  shares  of  stock 

within  mentioned,  and  hereby  authorize  

to  make  the  necessary  transfer  on  the  books  of 

the  corporation.     Witness hand  and  seal 

this day  of ,  A.  D.  19—. 

"D.  Ryrle." 

The  note  not  being  paid  wbm  due,  Ross, 
on  June  6,  1913,  notified  Ryrle  that  unless 
the  same  was  paid  before  June  13,  1913,  the 
12%  shares  of  capital  stock  which  he  held  as 
security  would  be  sold,  and  the  proceeds 
thereof  applied  upon  the  amount  due  upon 
the  note.  On  September  25,  1913,  the  note 
nor  any  part  thereof  having  been  paid,  Ross 
notified  Ryrle  that  he  would  sell  the  certifi- 
cate of  stodc  on  September  29tb  at  the  hour 
of  1 :30  o'clock  p.  m.,  at  his  office,  room  1018 
in  the  Paulsen  Building,  in  the  dty  of  Spo- 
kane. The  notice  to  Ryrle  was  by  letter  de- 
livered to  him  personally.  No  public  notice 
of  the  sale  was  given.  On  September  29, 
1913,  the  shares  of  stock  which  were  evi- 
denced by  the  certificate  were  sold  at  the 
time  and  place  mentioned  In  the  notice. 

Prior  to  the  time  the  sale  was  held,  and  on 
the  11th  day  of  October,  1912,  Ryrle  had 
made  an  assignment  of  all  his  right,  title, 
and  Interest  to  Henry  'Madlgan  and  John 
Pattlson,  as  trustee  for  certain  creditors. 
And  on  December  23,  1912,  Ryrle  made  an 
assignment  of  the  stock  represented  by  the 
certificate,  and  other  property,  to  Wilbur  S. 
Yearsley,  for  the  purpose  of  permitting  Years- 
ley  to  manage  and  dispose  of  the  property 
thus  assigned,  and  out  of  the  proceeds  aris- 
ing therefrom  pay  pro  rata  the  obligations 
of  Ryrle  and  of  the  appellant  corporation 
which  had  been  incurred  by  Ryrle. 

At  the  time  the  sale  of  the  shares  of  stock 
occurred  Ross  had  notice  of  the  assignment 
to  Madlgan  and  Pattlson  and  to  Yearsley. 
Prior  to  the  sale  Yearsley  by  letter  had  noti- 
fied Rosa  that  any  sale  or  attempted  sale 
held  pursuant  to  the  notice  given  by  Ross 
would  be  Invalid.  At  the  sale  the  stock  was 
purchased  by  the  plaintiff  through  his  agent 
and  attorney  for  the  sum  of  $100,  and  the  ' 
certificate  of  stock  was  delivered  to  him. 
Thereafter  he  made  a  demand  upon  the  ap- 
pellant corporation  that  it  transfer  the  stock 
to  him  as  the  owner  upon  the  books  of  the 
corporation,  which  demand  was  jtefused. 
Thereafter  the  present  action  was  brought, 
and  resulted  in  a  Judgment  directing  the 
transfer  as  above  stated. 

Two  questions  are  here  presented:  First, 
did  title  to  the  stock  pass  to  the  respondent 
by  virtue  of  a  valid  sale ;  and  second.  If  the- 
sale  was  invalid,  does  the  respondent,  not- 
withstanding that  fact,  have  the  right  by 
reason  of  holding  the  certificate  assigned  la 


Cs»For  otber  caMS  see  same  topic  and  KEY-NUMBER  In  all  K«r-Numb*rad  Dlceata  and  lad^MiQ  j  p 


522 


162  PACinO  BEPORTBB 


(Wash. 


blank  by  Ryrle  with  a  power  of  attorney  In 
blank,  anthorlzlng  the  tranafer,  to  bave  It 
made. 

[1]  I.  niere  appears  to  be  no  statute  In 
tbla  state  defining  the  procedure  by  which  a 
pledge  of  personal  property  may  be  sold  for 
the  purpose  of  satisfying  the  debt  which  it 
secures.  This  being  true,  recourse  must  be 
had  to  the  common  law.  The  common-law 
rule  is  that,  in  the  absence  of  an  agreement 
between  the  parties  controlling  the  manner 
of  the  disposition  of  the  pledge,  two  rem- 
edies are  open  to  the  pledgee:  He  may  begin 
an  action  for  the  foreclosure  and  sale  of  the 
pledge ;  or  be  may  exercise  his  implied  author- 
ity and  sell  the  pledge  at  public  auction  after 
having  given  reasonable  notice  of  the  time 
and  place  of  such  sale  to  the  pledgor.  31 
Oya  878;  Jones,  Collateral  Securitlea  (3d 
E3d.)  {  603;  Fitzpatrlck  v.  Bank  of  Forrest 
aty,  95  Ark.  642,  129  S.  W.  796 ;  Sharpe  v. 
Nat  Bank  of  Birmingham,  87  Ala.  dM,  7 
South.  106. 
In  the  case  last  cited  it  was  said: 
"When  the  debt  for  which  shares  of  stock  are 
pledged  matures  and  is  unpaid,  the  pledgee  may 
file  a  bill  in  equity  for  a  foreclosure  of  the 
pledge  and  a  sale  under  the  order  of  the  court, 
or  he  may  exercise  the  implied  power  to  sell 
without  resorting  to  judicial  proceedings.  If 
he  elects  to  pursue  the  latter  remedy,  the  law 
requires,  in  the  absence  of  an  agreement,  that 
the  sale  shall  be  made  at  public  auction,  and 
reasonable  notice  of  the  time  and  place  given  to 
the  pledgor,  that  he  may  have  opportnni^  to  re- 
deem the  pledge." 

[2]  One  of  the  necessary  incidents  of  a 
public  sale  Is  that  notice  thereof  shall  be 
given  to  the  public  in  order  that  the  purchas- 
ers may  advise  themselves  of  the  terms  of 
sale  and  the  title  to  the  property,  and  be  en- 
abled to  bid  intelligently.  Hagan  v.  Conti- 
nental Nat  Bank,  182  Mo.  319,  81  S.  W.  171; 
Tenuent  v.  Union  Gent  Life  Ins.  Co.,  133 
Mo.  Ak>.  345,  112  S.  W.  764:  AmariUo  Nat 
Bank  V.  Harrington  (Tex.  Civ.  App.)  131  S. 
W.  231. 

In  the  Hagan  (3ase  upon  this  question  it 
was  said: 

"But  a  public  sale  also  implies  a  notice  to  the 
public,  in  order  that  purchasers  may  advise 
themselves  of  its  terms  and  the  title  to  the 
property,  and  be  enabled  to  bid  intelligently." 

In  the  present  case  no  notice  of  any  kind 
or  character  was  given  to  the  public.  The 
only  notice  of  the  sale  was  the  letter  which 
was  delivered  personally  to  the  pledgor. 
There  being  no  public  notice,  the  sale  was  not 
held  in  the  manner  required  by  law,  and  was 
therefore  invalid. 

II.  While  It  is  not  admitted  by  the  re- 
spondent that  the  sale  was  invalid,  it  is  con- 
tended that,  even  though  there  were  no  valid 
sale,  the  purchaser  has  a  right,  relying  upon 
the  power  of  attorney  upon  the  back  of  the 
certificate  signed  by  Ryrie,  to  compel  the 
corporation  to  transfer  the  stock  to  him  up- 
on its  books.  This  leads  to  an  inquiry  as  to 
what  the  duties  of  the  officers  of  a  corpora- 
tion are  when  a  certificate  of  stock  is  pre- 
sented, and  its  transfer  demanded. 


[3]  The  rights  of  Btoddkolders  to  partici- 
pate in  the  management  of  the  corporation 
and  to  receive  dividends  upon  their  stock 
depends  upon  the  register  of  the  ownership 
of  their  shares  in  the  corporate  books  and 
ux>on  the  certificates. 

[4]  "me  corporation  makes  the  certificates 
and  keeps  the  registers;  and  it  thereby  as- 
sumes an  obligation  to  the  stockboldeis  to 
use  reasonable  diligence  to  make  the  records 
of  the  corporaticm  speak  the  truth,  and  to 
issue  certificates  of  stock  to  only  those  enti- 
tled thereto.  It  is  the  duty  of  the  ofllcers  of 
the  corporation,  when  a  transfer  of  shares  Is 
demanded,  to  ascertain  whether  or  not  a 
transfer  of  the  stock  requested  is  duly  author- 
ized, to  make  those  transfers  that  are  so 
authorized,  and  to  prevent  those  that  are 
unauthorized.  For  a  failure  to  perform  this 
obligation  the  corporation  is  liable  to  the 
party  injured  for  the  damages  it  may  in- 
flict Geyser-Marlon  Gold  Min.  Co.  v.  Stark, 
106  Fed.  558,  45  C.  C.  A.  467,  63  L.  R.  A. 
684;  St  Romes  v.  Levee  Steam  Cotton  Press 
Co.,  127  V.  8.  614,  8  Sup.  Ct  1336,  82  L.  Ed. 
289;  Loring  v.  Salisbury  Mills,  126  Mass. 
138;  3  Clark  &  Marshall,  Private  Corp.  p. 
1841;  Telegraph  Co.  v.  Davenport,  87  U.  & 
369,  24  L.  Ed.  1047. 

When  a  certificate  of  stock  is  presented  to 
the  corporation,  and  a  transfer  of  the  shares 
evidenced  thereby  upon  the  books  is  demand- 
ed, it  is  the  duty  of  the  officers  of  the  cor- 
poration to  ascertain  whether  the  person  de- 
manding the  transfer  of  the  stock  in  his  pos- 
session Is  the  owner  thereof.  In  Citizens' 
Street  Ry.  Co.  v.  Bobbins,  128  Ind.  449,  26 
N.  E.  116,  12  U  R.  A.  498,  25  Am.  St  Rep. 
445,  it  is  said: 

"We  do  not  think  the  company  exercised  that 
degree  of  diligence  required  by  the  law,  when  it 
stopped  with  the  examination  of  the  order  of 
sale.  Before  canceling  the  stock  held  by  the 
estate  of  Catherwood,  it  should  have  gone  fur- 
ther, and  ascertained  whether  such  a  sale  bad 
been  made  under  that  order  as  vested  title  in 
Carlisle.  It  was  its  duty,  before  canceling  the 
stock  at  the  request  of  Carlisle,  and  issuing  to 
him  stock  in  lieu  thereof,  to  ascertain  that  he 
was  the  owner  of  the  stock  in  his  possession, 
and,  having  failed  to  perform  such  duty,  we 
think  it  liable  to  make  good  any  loss  occasioned 
thereby.  Before  the  company  could  lawfully 
cancel  the  stock  held  by  Catherwood's  estate,  ft 
was  bound  to  know,  not  only  that  an  order  of 
sale  had  been  entered  by  the  court,  but  that  a 
sale  had  also  been  made  pursuant  to  the  terms 
of  that  order." 

It  is  the  right  of  the  corporation  to  protect 
Itself  against  forged  Indorsements,  and,  when 
a  certificate  is  presented,  it  may  Inquire  Into 
the  genuineness  of  the  indorser'a  signature. 
In  4  Thompson,  Corp.  (2d  Ed.)  t  4333,  it  Is 
said: 

"It  is  the  ivtf  of  a  corporation  to  use  reason- 
able diligence  in  every  case,  and  to  ascertain 
whether  or  not  a  transfer  of  stock  requested  is 
duly  authorized  by  the  former  owner,  and  to 
prevent  such  as  are  not  authorized ;  and  in  case 
of  a  breach  of  this  duty  it  is  liable  to  the  in- 
jured party.  And  it  has  the  right  to  protect 
itself  against  forged  indorsements,  and  may  re- 
quire proof  of  the  genuineness  of  the  indorser's 
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[I]  A  person  who  baa  no  interest  In  the 
stock  cannot  ask  a  court  of  equity  to  decree 
a  transfer  to  him.  In  Second  Nat  Bank  of 
Grand  Forks  v.  First  Nat  Bank  of  St  Thom- 
as, 8  N.  D.  50,  76  N.  W.  604,  it  is  said: 

"Aa  plaintifF  failed  to  show  any  existing  in- 
debtedness, it  failed  to  show  any  present  inter- 
est in  the  stock ;  hence  it  cannot  ask  a  court  of 
equity  to  decree  a  transfer  to  it" 

If  the  person  demanding  the  transfer  has 
acquired  title  from  a  pledgee  c<nitrary  to  the 
terms  of  the  pledge,  he  has'  no  right  to  a 
transfer.  In  4  Clark  &  Marshall,  PzlTate 
Corp.  p.  8627,  It  is  said: 

"Nor  can  a  corporation  be  held  liable  for  re- 
fusal to  make  record  of  transfer  to  a  pledgee 
who  has  assumed  to  acquire  title  to  the  stock 
contrary  to  the  terms  of  the  pledge." 

[I]  Applying  these  rules  to  the  present 
case,  we  think  that  the  sale  by  the  pledgee 
was  invalid,  because  no  public  notice  was 
given  of  such  sale,  and  that  the  corporation 
had  the  right  to  refuse  to  transfer  the  stock 
upon  the  books  of  the  company. 

In  the  case  of  Brown  v.  Hotel  Association, 
of  Omaha,  63  Neb.  181,  88  N.  W.  176,  there 
is  dictum  to  the  efFect  that  the  purchaser  of 
stock  at  an  invalid  sale  thereof  would  have 
a  right  to  a  transfer  upon  the  books  of  a 
company  if  there  was  a  blank  power  of  at- 
torney on  the  certificate  signed  by  the  pledg- 
or at  or  before  the  time  of  making  the  pledge. 
But  this  dictum.  It  would  seem,  is  out  of 
harmony  with  the  well-settled  rules  of  law 
above  stated,  which  seem  to  us  not  only  to 
be  supported  by  anqtle  authority,  but  to  be 
founded  in  reason.  In  this  case  we  express 
no  opinion  upon  whether  the  pledgee  of  the 
stock  prior  to  the  sale  by  virtue  of  the  power 
of  attorney  would  have  had  a  right  to  have 
the  stock  transferred  to  him  upon  the  books 
of  the  corporation.  We  only  hold  that  the 
purchaser  at  an  invalid  sale  of  the  stock  evi- 
denced by  sudi  a  certificate  has  not  the  right 
to  a  transfer. 

The  Judgment  will  be  reversed,  and  the 
cause  remanded,  with  directions  to  the  su- 
perior court  to  dismiss  the  action. 

Reversed. 

MORRIS,  C.  3.,  and  BLLIS  and  FDLLER- 
TON,  JJ.,  concur. 


HUNTWORTH  v.  TANNER,  Atty.  Gen.,  et  aL 

(No.  12733.) 
(Supreme  Comt  of  Washington.    Nov.  6, 1015.) 
1.  Statutes  e=»210  —  Constbootioi*  —  "Pbe- 

AlfBI.E." 

The  preamble,  which  is  a  clause  at  the  be- 
ginning of  a  Constitution  or  statute,  explana- 
tory of  the  reasons  for  its  enactment  and  the 
objects  sought  to  be  accomplished,  will  not  eov- 
em  where  the  body  of  the  act  is  broader  than 
the  proposition  expressed,  but  if  the  body  of 
the  act  can  be  given  a  oonstruction  consistent 
with  the  purpose  declared  in  the  preamble  it 
will  be  so  construed  (quoting  Words  &  Phras- 
es, Preamble). 

[Ed.   Note.— For   other   cases,   see   Statutes, 
Cent  Dig.  S  287 ;   Dec.  Dig.  «=»210.] 


2.  Statutes    «=3i84— ConsTBUonoif — Amx- 

CKDSNT  MlBCHIEV. 

Where  a  new  statute  is  so  ambiguous  as  to 
incite  contrary  opinion  as  to  its  meaning,  the 
first  test  is  to  discover  the  evil  sought  to  be 
corrected. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  8  262 ;   Dec.  Dig.  «8=al84.1 

3.  Master  awd  Servant  e=>14%,  New,  vol. 
22  Key-No.  Series— Teachem— EMPLOYMENT 

AaSMCIES— ' '  WOBKKAN." 

The  Employmttit  Agency  Law  (Ijaws  1916, 
p.  1),  entitled  "An  act  to  prohibit  the  collection 
of  fees  for  the  securing  of  employment  or  fur- 
nishing information  leading  thereto  and  fixing  a 
penalty  for  violation  thereof."  provides  in  sec- 
tion 1  that  the  welfare  of  the  state  depending 
on  the  welfare  of  its  workers  demands  that  they 
be  protected  from  conditions  that  result  in  thdr 
b^ng  liable  to  imposition  and  extortion.  Sec- 
tion 2  makes  it  unlawful  for  any  employment 
agent  or  his  representative,  or  any  other  person, 
to  demand  or  receive  from  any  person  seeking 
employment  any  remuneration  or  fee  for  fur- 
nishing employment  or  information  leading 
thereto ;  while  section  3  makes  such  act  an  of- 
fense. The  purpose  of  the  act  was  to  protect 
the  ignorant  class  of  manual  laborers  composed 
largely  of  foreigners  unfamiliar  with  language 
or  conditions.  Held  that,  as  a  "workman"  is 
one  who  performs  manual  labor,  and  as  the  stat- 
ute, if  it  applied  to  agencies  for  the  employ- 
ment of  persons  in  the  professions,  might  be 
unconstitutional  as  exceeding  the  police  power, 
the  statute  does  not  apidy  to  the  operator  of  a 
teachers'  agency  whereby,  for  a  percentage  of 
the  year's  salary  and  a  small  filmg  fee,  posi- 
tions were  secured. 

[Ed.  Note.— For  other  definitions, 'see  Words 
and  Phrases,  First  and  Second  Series,  Work- 
man.] 

4.  Statutes  <=3219  — Conbcbuotion  — Con- 
tbmpobabt  constbuotion. 

In  determining  the  meaning  of  a  statute, 
contemporary  construction  may  De  resorted  to, 
and  opinions  of  the  Attorney  Gienend,  while 
not  binding,  which  show  how  he  construed  the 
measure,  are  of  value. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
C!ent  Dig.  §§  296,  207 :   Dec.  Dig.  «=3219.] 

6.  Statutes  9=9241— Conbteuoiion  —  Penai, 

Law. 

Where  a  law  is  penal  and  prescribes  pun- 
ishment, acts  will  be  construed  as  without  itM 
operation,  rather  than  within  it 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent  Dig.  H  822,  828 ;   Dec.  Dig.  «=>241.] 

6.  Injunction  «=9l05  —  RKSxRAiNuia   Bn- 

FOBCEUENT   or    STATUTE. 

The  owner  of  a  teachers'  agency  who  was 
threatened  with  prosecution  under  the  Employ- 
ment Agency  Law,  and  whose  business  would  be 
greatly  injured  or  destroyed  in  case  of  arrest 
and  prosecution,  could,  where  it  appeared  that 
he  might  come  within  the  purview  of  the  law, 
obtain  an  injunction  against  prosecution,  and  in 
that  way  secure  a  construction  of  the  act  and 
test  its  constitutionality,  not  being  bound  to 
wait  until  criminal  prosecution  under  the  law 
prohibiting  the  charging  of  fees  for  obtaining 
employment  had  ruined  his  business. 

[Ed.  Note.— For  other  cases,  see  Injnnction, 
Cent.  Dig.  §1  178, 178:  Dec.  Dig.  <3=3l06.] 

Main,  Fullerton,  and  Ellis,  JJ.,  dissenting. 


En  Banc.  Appeal  from  Superior  Court, 
King  C!ouuty;  John  R.  MltcheU,  Judge. 

Action  by  F.  H.  Huntworth,  doing  business 
under  the  trade-name  of  the  Pacific  Teach- 
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ers'  Agency,  against  W.  V.  Tanner,  as  Attor- 
ney General  of  the  State  of  Washington,  and 
another.  From  a  judgment  for  defendants, 
plaintiff  appeals.  Reversed  and  remanded, 
with  instructions. 

Joseph  P.  Totten,  William  D.  Totten,  Frank 
H.  Huntworth,  and  B.  C.  Macdouald,  all  of 
Seattle,  for  appellant  W.  V.  Tanner,  Atty. 
Gen.,  and  Lindsay  Ij.  Thompson,  of  Olympia, 
for  respondents.  O.  J.  France,  of  Seattle, 
Cannon  &  Ferris,  of  Spokane,  and  Bright- 
man,  Halverstadt  &  Tennant,  of  Seattle, 
amici  curiae. 

CHADWICK,  J.  Plalnttff  brought  this  ac- 
tion to  restrain  a  threatened  arrest  and 
prosecution  for  alleged  violation  of  Initiative 
Measure  No.  8,  being  popularly  known  as  the 
Employment  Agency  Law.  Prior  to  the  last 
general  election  there  was  initiated  a  meas- 
ure entitled: 

"An  act  to  prohibit  the  collection  of  fees  for 
the  securing  of  employment  or  furnishing  in- 
formalion  leading  thereto  and  fixing  a  penalty 
for  violation  thereof." 

Upon  the  Initiation  of  the  measure  the  At- 
torney General,  as  required  by  law,  submit- 
ted to  the  secretary  of  state  a  ballot  title  in 
form  as  follows: 

"An  act  to  prohibit  the  collection  of  remunera- 
tion or  fees  from  workers  for  the  securing  of 
employment  or  furnishing  information  leading 
thereto,  and  providing  a  penalty  for  violation 
thereof." 

This  was  printed  upon  each  of  the  ballots, 
and  became,  under  the  statute,  a  notice  of 
the  measure  and  its  provisions  to  the  electors 
of  the  state. 

At  the  general  election  the  law  was  adopt- 
ed.   It  is  in  form  as  follows: 
"Be  it  enacted  by  the  people  of  the  state  of 
W^ashington: 

"Section  1.  The  welfare  of  the  state  of  Wash- 
ington depends  on  the  welfare  of  its  workers  and 
demands  that  they  be  protected  from  conditions 
that  result  in  their  being  liable  to  imposition 
and  extortion. 

"The  state  of  Washington  therefore  exerdsing 
herein  its  police  and  sovereign  power  declares 
that  the  system  of  collecting  fees  from  the  work- 
ers for  furnishing  them  with  employment,  or 
with  information  leading  thereto^  results  fre- 
quently in  their  becoming  the  victims  of  imposi- 
tion and  extortion  and  is  therefore  detrimental 
to  the  welfare  of  the  state. 

"Sec.  2.  It  shall  be  unlawful  for  any  employ- 
ment agent,  his  representative,  or  any  other  per- 
son to  demand  or  receive  either  directly  or  in- 
directly from  any  person  seeking  employment, 
or  from  any  person  on  his  or  her  behalf, 
any  remuneration  or  fee  whatsoever  for  furnish- 
ing liim  or  her  with  employment  or  with  infor- 
mation leading  thereto. 

"Sec.  3.  For  each  and  every  violation  of  any 
of  the  provisions  of  this  act  the  penalty  shaU 
be  a  fine  of  not  more  than  one  hundred  dollars 
and  imprisonment  for  not  more  than  thirty 
days."    Laws  1015,  p.  1. 

It  is  alleged  by  plaintiff  that  for  many 
years  he  has  conducted,  by  himself  and  bis 
predecessors  in  interest,  a  business  known 
under  the  trade-name  of  "Pacific  Teachers' 
Agency" ;  that  the  business  is  successful  and 
remunerative ;  that  its  activities  are  entirely 


confined  to  and  that  It  enjoys  the  confidence, 
support,  and  patronage  of  school-teachers, 
and  those  either  engaged  or  concerned  in 
educational  affairs  throughout  the  states  of 
Washington,  Idaho,  Oregon,  Montana,  and 
the  territory  of  Alaska,  and  elsewhere.  The 
character  of  the  business  and  the  manner  in 
which  it  is  conducted  is  alleged  to  be  as  fol- 
lows: 

"That  said  school-teachers  have  dealt  and  deal 
with  the  plaintiff  for  the  purpose  of  obtaining 
employment  as  school-teachers,  and  use  said 
agency  as  a  medium  through  and  by  means  of 
which  their  qualifications  and  ability  to  teach 
may  be  inquired  into  and  ascertained  by  school 
district  omcers,  and  their  previous  professional 
records  submitted  or  presented  to  such  officers 
or  to  any  municipality,  school  district,  or  other 
public  body  desirmg  to  employ  teachers  for  in- 
vestigation and  as  a  means  to  facilitate  further 
investigation  of  their  qualifications  by  such  offi- 
cers or  public  bodies  before  entering  into  con- 
tracts of  employment. 

"That  in  the  performance  of  services  by  plain- 
tifC  for  teachers  so  seeking  employment,  be  in- 
vestigates by  written  or  personal  conmiunicatioii 
their  professional  records  and  previous  standing 
in  the  communities  where  lately  employed,  solic- 
its on  their  behalf  and  receives  reports  and  con- 
fidential information  from  educational  institu- 
tions and  authorities  familiar  with  their  schol- 
arship, professional  preparation  and  attain- 
ments, experience,  character,  and  personal  char- 
acteristics, for  the  purpose  of  determining  their 
fitness  and  availability  for  employment  as 
school-teachers.  That  such  information  so  ob- 
tained is  indexed  by  plaintiff  and  kept  in  a  con- 
venient form  in  suitable  record  books,  and  pre- 
served permanently  for  the  use  and  benefit  of 
such  persons,  for  the  inspection  of  employers  of 
teachers,  in  carrying  on  correspondence  with 
teachers  and  prospective  employers,  and  in  mak- 
ing and  furnishing  copios  of  such  records  when- 
ever called  upon  to  do  so  by  such  teachers  or  em- 
ployers. That  for  such  services  plaintiff  charges 
and  receives  in  advance  a  fee  of  $2  from  each 
person  soliciting  his  services.  That  such  sum 
is  usually  insuSicient  to  defray  the  actual  cost 
to  plaintiff  of  the  services  hereinbefore  refer- 
red to." 

The  teacher  agrees  to  pay  5  per  cent,  of 
the  first  year's  salary  if  a  situation  is  ob- 
tained. 

The  business  of  plaintiff  has  been  con- 
ducted under,  and  is  subject  to,  an  ordinance 
of  the  dty  of  Seattle  entitled: 

"An  ordinance  to  license  and  regulate  certain 
trades  and  occupations  in  the  city  of  Seattle, 
and  providing  penalties  for  the  violation  there- 
of." 

It  is  alleged  that  the  defendants,  acting  in 
their  respective  capacities,  maintain  and  con- 
tend that  plaintiff  is  guilty  of  violating  the 
provisions  of  Initiative  Measure  No.  8,  and 
that  they  declare  that  they  will  subject  him 
to  arrest  and  prosecution  In  the  courts  of  the 
state.  Plaintiff  contends  that  his  business 
Is  a  legitimate  business;  that  it  lias  been 
carried  on  and  operated  In  an  honest  and 
fair  manner,  and  has  contributed  to  the  wel- 
fare of  the  people  who  deal  with  and  through 
him;  that  he  has  at' no  time  been  guilty  of 
any  Impositions  or  frauds  or  extortions,  but 
has  rendered  faithful  and  efficient  service  to 
the  entire  satisfaction  of  his  patrons.  These 
things  being  true,  he  insists  that  Initiative 
Measure  No.  8  is  not,  either  bs  Its  terms  y>r 
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intendments,  applicable  to  his  business,  and, 
further.  If  It  be  so  held,  that  the  act  Is  void 
in  contraTentlou  of  the  Constitution  of  the 
state  of  Washington  and  of  the  fifth  and 
fourteenth  amendments  to  the  Ck>nstltation 
of  the  United  States,  In  that  It  deprives 
plaintiff  of  his  liberty  and  property  without 
due  process  of  law;  that  It  denies  to  him 
the  equal  protection  of  the  laws,  and  abridg- 
es his  privileges  and  immunities  as  a  citizen 
of  the  United  States ;  that  it  is  discriminat- 
ing and  class  legislation;  and  that  It  is  an 
attempt  to  regulate  interstate  commerce. 
PlalntUI  further  alleges  that,  if  arrested  and 
prosecuted  for  a  violation  of  the  act,  his 
business  will  be  Irreparably  damaged ;  that 
he  deals  only  with  school-teachers,  who  are 
];)eculiarly  punctilious  In  the  observance  of 
all  law,  and  his  arrest,  U  published  in  the 
newspapers  and  educational  journals  through- 
out the  states  In  which  he  does  business,  will 
work  a  loss  of  confidence  in  him  and  his 
business,  and  that  his  present  and  possible 
future  patrons  will  refrain  from  doing  busi- 
ness with  him,  although  his  business  may 
finally  be  held  by  the  courts  to  be  a  lawful 
business ;  that  unless  his  business  Is  carried 
on  without  Interruption  its  efficiency  and 
value  cannot  be  maintained ;  and  that  to  dis- 
continue It  would  result  in  total  destruction. 

These  facts  come  to  this  court  as  admit- 
ted; the  court  having  sustained  a  demurrer 
to  the  complaint  and  entered  a  Judgment 
dismissing  plaintiff's  action  with  prejudice. 

We  are  advised  by  counsel  that  the  court 
below  sustained  the  demurrer  upon  the  the- 
ory that  plaintiff's  business  falls  within  the 
prohibitions  of  Initiative  Measure  No.  8, 
and  that  the  act  is  a  valid  exercise  of  the  po- 
lice power  of  the  state.  It  is  our  Judgment, 
after  mature  reflection,  that  we  are  not  call- 
ed upon  to  pass  upon  the  constitutionality  of 
the  law.  The  case  may  be  decided  upon  oth- 
er grounds. 

[1-3]  Appellant  contends  that  the  law  does 
not  include  one  who  is  conducting  an  agency 
patronized  only  by  teachers  and  those  who 
employ  them ;  that  the  act  by  its  words  and 
intendments  applies  only  to  those  who  may 
be  classed  as  "worlcers"  or  workmen,  and 
not  to  those  who  are  engaged  in  professional 
service.  He  submits  several  definitions  of 
the  words  "worker"  and  "workman." 

Worker : 

"One  who,  or  that  which,  works ;  a  laborer; 
performer ;  doer ;  as  a  worker  in  brass ;  worker 
of  iniquity. 

"One  wlio,  or  that  which,  works ;  a  laborer ; 
a  toiler;    a  performer. 

"One  who,  or  that  which,  performs  work; 
a  toiler." 

Workman: 

"A  man  employed  in  labor,  whether  in  tillage 
or  manufactures ;  a  worker;  especially  a  alcilled 
artificer  or  laborer. 

"A  laboring  man;  one  who  earns  bis  living  by 
manual  labor. 

"One  who  labors;  one  who  is  employed  to  do 
business  for  another." 


"Laborer"  is  defined  as  "one  who  performs 
physical  or  manual  labor." 

This  argument  is  met  by  the  suggestion 
that,  although  the  ballot  title  and  section  1 
of  the  act  use  the  word  "workers,"  they  are 
to  be  regarded  as  a  preamble  to  section  2; 
the  rule  being: 

"The  preamble  to  a  statute  can  neither  expand 
nor  control  the  scope  and  application  of  the 
enacting  clause,  when  the  latter  is  clear  and 
explicit."  Black  on  Interpretation  of  Laws  (2d 
Ed.)  i  84. 

Many  authorities  are  dted  to  sustain  this 
proposition. 

Section  2,  which,  it  is  said,  is  the  enacting 
part  of  the  law,  vaea  the  words  "any  per- 
son," and  under  the  rule  quoted  we  are 
called  upon  to  hold  that  the  act  covers  any 
person  who  may  receive  a  fee  for  procuring 
employment  for  another  or  for  furnishing 
any  information  leading  thereto.  Appellant 
meets  this  argument,  saying  that  the  purpose 
of  the  act  was  to  protect  laborers  and  work- 
ers only  as  distinguished  from  professional 
men  and  others,  and  that  the  terms  and 
history  of  the  law  concur  to  sustain  a  Judi- 
cial declaration  that  the  words  "any  person" 
qualify  and  have  reference  only  to  ttiose  who 
take  fees  from  the  class  designated  as  "work- 
ers" in  the  ballot  title  and  section  1  of  the 
act 

We  are  unable  to  follow  the  Attorney  Gen- 
eral in  Ms  interpretation  of  the  law.  To 
do  so  would  be  to  thrust  aside  all  other  and 
equally  important  rules  of  statutory  con- 
struction. While  It  may  be  true  that  the  bal- 
lot title  and  section  1  are  in  a  sense  pre- 
ambulary,  they  nevertheless  go  further  than 
to  declare  merely  an  evil  and  a  purpose  to 
correct  it  by  legislation.  A  "preamble"  is, 
strictly  speaking,  matter  that  Is  descriptive 
of  the  purpose  of  the  law,  making  general 
reference  to  its  objects.    It  is: 

"A  clause  at  the  beginning  of  a  Constitution 
or  statute  explanatory  of  the  reasons  for  its 
enactment  and  the  objects  sought  to  be  ac- 
complished." Black's  Law  Diet. ;  6  Words  and 
Phrases,  tit.  Preamble. 

A  preamble  is  not  without  its  uses.  It  Is 
not  to  be  entirely  rejected  where  the  statute 
la  ambiguous,  although  it  will  not  be  re- 
sorted to  to  create  a  doubt  or  misunderstand- 
ing wliicb  otherwise  does  not  exist  Where 
there  is  a  doubt  it  will  be  given  its  place  as 
a  component  part  of  the  act 

"A  preamble  is  said  to  be  the  key  of  a  stat- 
ute, to  open  the  minds  of  the  makers  as  to  the 
mi8c]iie&  which  are  to  be  remedied  and  the  ob- 
jects which  are  to  be  accomplished  by  the  provi- 
Bions  of  the  statute."  Bouvier,  Law  Dictionary, 
tit.  Preamble. 

"When  a  statute  is  in  itself  ambiguous  and 
diflScnlt  of  interpretation,  the  preamble  may  be 
resorted  to."  Den  ex  dem.  James  v.  Du  Bois,  10 
N.  J.  L.  286. 

Where  tbe  Intent  of  the  Jaw  la  the  object 
of  inquiry,  it  Is  said  that: 

A  preamble  "discloses  the  intention  of  the 
Legislature  in  enacting  the  statute."  Hanly  v. 
Sims,  175  Ind.  845,  93  N.  E.  228,  94  N.  E.  401. 

"  <lt  is  "a  good  means,"  says  Lord  Coke,  to  find 
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oat  the  meaning  of  the  statute,  and  is  a  true 
key  to  open  the  understanding  thereof.' " 
Lewis'  Sutherland,  Stat  Const.  (2d  Ed.)  {  341. 

Without  multiplying  authorities  or  discuss- 
ing those  dted,  we  think  it  may  be  laid 
down  as  a  general  rule  that,  if  there  is  a 
broader  proposition  expressed  in  the  act 
than  is  suggested  in  the  preamble,  the  body 
or  enacting  part  of  the  law  will  prevail  over 
the  preamble;  but,  if  the  body  of  the  act 
can  be  given  a  constructiou  that  is  consist- 
ent with  the  purpose  as  declared  in  the  pre- 
amble, it  will  be  80  construed. 

Under  these  rules  section  1  is  as  much  a 
part  of  the  act  as  sections  2  and  3.  It  not 
only  defines  an  evil  and  a  purpose  to  correct 
it,  but  also  recognizes  and  defines  a  cer- 
tain class,  "workers,"  as  being  the  object  of 
the  law's  solicitude,  and,  as  a  class,  entitled 
to  the  protection  of  the  police  power.  The 
preamble  is  not  wholly  descriptive.  It  is  a 
declaration  of  a  policy  that  is  Intended  to 
advance  the  police  power  into  a  new  field, 
and  to  bring  within  its  protection  a  certain 
class  of  men,  and  to  make  a  class  amendable 
to  it  which  has  hitherto  been  unaffected  by 
any  law  directed  specially  against  it.  The 
finding  of  necessity  co-ordinates  with  sec- 
tion 2,  for  the  reason  that  classes  are  defined. 
If  the  law  were  a  general  statute  applying 
to  all  alike,  the  rule  would  be  as  contended. 
To  limit  the  declarations  of  the  act  to  sec- 
tions 2  and  3  would  require  us  to  ignore  sec- 
tion 1,  and  extend  a  law  which  is  limited  in 
its  scope  beypnd  Its  clear  intent  If  thus 
construed,  it  might  well  be  questioned  wheth- 
er the  law  would  be  constitutional — granting 
for  present  purposes  that  the  act  in  whole  or 
in  part  does  no  violence  to  the  fourteenth 
amendment  to  the  Constitution  of  the  Unit- 
ed States,  a  question  upon  which  we  make 
no  ruling;  for  an  act  of  the  character  of  the 
one  now  before  us,  in  so  far  as  it  affects  in- 
dividuals who  may  have  conducted  a  legiti- 
mate business  fairly  and  honestly,  would  be 
clearly  unconstitutional  unless  it  can  be 
said  that  the  abuses  growing  out  of  the  con- 
duct of  a  certain  kind  of  a  business  are  so 
great  as  to  warrant  a  holding  that  the  gen- 
eral welfare  demands  that  the  Innocent  must 
limit  or  give  up  their  calling  for  the  common 
good.  Such  laws  are  sustained,  not  because 
a  business  is  in  itself  unlawful,  but  because 
of  the  abuses  attending  its  operation.  Con- 
sequently, it  is  in  the  abuses,  and  not  the 
business,  that  the  law  la  rooted.  QThe  police 
power  touches  those  things  which  offend 
against  the  welfare  of  society.  It  finds  no 
resting  place  in  that  which  is  inoffensive.  If 
the  act  be  construed  as  to  include  "any  per- 
son" who  may  accept  a  fee  for  procuring 
employment  for  another  without  qualifica- 
tion, and  without  reference  to  the  mischiefs 
declared  in  the  preamble  and  sought  to  be 
remedied  by  the  statute,  it  would  be  an  un- 
reasonable restraint,  and  probably  be  over- 
turned in  its  entirety. 


"The  test  of  die  [police]  power  is  found  in  the 
effect  the  purioit  of  the  calling  has  upon  the 
public  weal,  rather  than  in  the  inherent  nature 
of  the  calling  itself."  Sute  cz  reL  Davis-Smith 
V.  Clausen,  65  Wash.  156.  192,  117  Pac.  1101, 
1112  (37  Ll  R.  A.  [N,  S.j  466). 

We  have  said  that,  to  adopt  tlie  theory  of 
the  Attorney  General,  we  would  have  to  re- 
ject other  rules  of  statutory  constructi<m. 
Having  met  and,  as  we  believe,  answered  the 
contention  that  section  1  is  not  to  be  reject- 
ed as  a  preamble,  but  to  be  considered  as 
a  guide  to  the  intent  and  purpose  of  the  law, 
we  shall  endeavor  to  fortify  our  conclusioa 
by  reference  to  other  rules. 

Where  a  new  statute  is  so  ambiguous  as  to 
Incite  contrary  opinion  as  to  its  meanings, 
the  first  resort  is  to  discover  the  antecedent 
midchief.  The  mischief  inducing  the  present 
act  is  not  hard  to  find.  It  was  to  correct 
what  society  had  come  to  regard  as  a  wrong 
practiced  upon  those  who  for  many  reasons 
were  unable  to  protect  themselves  against 
impositions  and  extortions.  It  was  to  pro- 
tect a  class  that  was  powerless  under  exist- 
ing conditions  to  protect  itself. 

As  said  by  the  Supreme  Court  of  tli» 
United  States  In  Patterson  v.  Bark  Budora, 
190  U.  S.  169,  23  Sup.  Ct  821,  47  L.  Ed.  1002, 
when  speaking  of  the  federal  statute  pro- 
hibiting any  person  from  demanding  or  re- 
ceiving remuneration  for  providing  employ- 
ment for  sailors: 

"The  story  of  the  wrongs  done  to  soilois 
in  the  larger  ports,  not  merely  of  this  nation, 
but  of  the  world,  is  an  oft-told  tale." 

Or,  as  the  Court  of  Ai^)eals  of  New  York 
said  when  considering  the  constitutionality 
of  a  statute  regulating  employment  agencies: 

"The  Legislature  had  the  right  to  take  notice 
of  the  fact  that  such  agencies  are  places  where 
emigrants  and  ignorant  people  fnquently  re- 
sort to  obtain  «nploynient  and  to  procure  in- 
formation. The  relations  of  a  person  so  con- 
sulting an  agency  of  this  character  with  the 
managers  or  persons  conducting  it  are  such  as 
to  afford  great  opportunities  for  fraud  and  op- 
pression, and  the  statute  in  question-  was  for 
the  purpose  of  preventing  such  frauds  and, 
probably,  for  the  suppression  of  Immorality. 
People  ex  rel.  Armstrong  v.  Warden  of  City 
Prison,  183  K  Y.  223,  76  N.  BS.  11,  2  L.  R.  A. 
(N.  S.)  859,  15  Ann.  Cas.  325. 

The  Supreme  Court  of  Minnesota  has  no- 
ticed particular  abuses  incident  to  a  class 
of  business  and  impositions  upon  its  patrons 
In  the  same  way: 

"The  nature  of  the  business  and  the  character 
of  those  with  whom  the  business  is  likely  to  be 
conducted,  in  point  of  intelligence,  experience, 
and  capacity  for  self-protection  from  fraudulent 
practices,  are  such  that  it  might  well  be  deem- 
ed necessary  by  the  Legislature,  aa  a  matter  of 
proper  police  regulation.  •  »  •  The  proprie- 
ty of  police  regulation  seems  apparent  when  it 
is  considered  that  by  means  of  snch  agencies 
ignorant  and  credulous  persons  might  easily  be 
defrauded  of  their  money  under  a  mere  pre- 
tense of  employment  to  be  afforded  them  in  a 
distant  part  of  the  state,  so  that  the  fraud 
would  not  be  discovered  until  the  victim  should 
have  gone  so  far  away  as  to  be  unlikely  to 
trouble  the  fraudulent  agent  by  prosecution.** 
Moore  v.  CHty  of  Minneapolis,  43  Minn.  418. 
46  N.  W.  719. 
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The  hlstoi7  of  a  law  pesaed  In  obedience 
to.  an  expression  of  public  opinion  Is  of  value 
when  construing  an  act  or  In  gathering  Its 
Intent  State  ex  rel.  Orlffln  t.  Sup'r  Court, 
70  Wash.  645,  127  Fac.  120. 

It  is  a  matter  of  conuuon  knowledge  that 
Initiative  Measure  No.  8  was  aimed  at  those 
agencies  to  which  laboring  men,  as  distin- 
guished from  professional  men,  were  com- 
pelled to  resort,  and  It  will  not  be  denied,  If 
agencies  like  the  one  conducted  by  appellant 
are  proscribed,  the  law,  which  was  iMSsed  to 
accomplish  one  purpose,  Is  a  dragnet  for  all 
purposes.  The  act  has  no  reasonable  rela- 
tion to  any  subject  other  than  the  protection 
of  those  who  may  be  classed  as  workers  or 
laborers.  It  has  never  been  contended  that 
business  and  professional  men,  teachers,  and 
those  following  scientific  pursuits  are  not 
amply  equipped  to  protect  themselves.  A 
teacher  renders  the  very  highest  <flass  of 
professional  service,  whereas  those  for  whose 
benefit  this  law  was  passed  are  frequently 
unskilled  In  business  aftalrs,  and  In  many  in- 
stances are  men  of  foreign  birth  having  no 
competenjt  understanding  of  our  business 
methods  or  our  language.  Furthermore,  the 
act  must  be  determined  by  a  consideration 
of  its  natural  effect  when  put  in  operation. 
In  operation  It  may  tend  to  protect  the  day- 
laborer,  who,  as  said  by  the  examiner  in  the 
office  of  the  labor  commissioner  of  the  city 
of  Seattle,  "is  generally  poor  and  without 
means"  (Wiseman  v.  Tanner  ID.  C]  221  Fed. 
604),  and  who.  In  consideration  of  a  fee,  Is 
directed  to  a  Job  which  may  not  exist,  or 
which  may  not  endure  because  of  collusion 
between  the  employment  agent  and  a  corrupt 
foreman.  But  such  considerations  do  not 
naturally  or  reasonably  follow  the  case  of  a 
teacher,  when  measured  by  the  admitted 
facta  A  teacher  is  not  employed  to  do  day 
labor.  When  hired,  be  cannot  be  "flred  at 
wllL"  He  is  put  in  touch  with  those  who 
may  employ  him.  He  is  not  called  upon  to 
make  futile  trips  "into  the  woods."  He  ar- 
ranges bis  own  contract,  either  in  person  or 
by  correspondence.  His  contract  la  for  a 
term  wliich  the  law  will  protect,  and  he  is 
not  subject  to  the  hazards  of  unemployment 
by  the  act  of  a  collusive  foreman.  The  fee 
for  the  service  rendered,  barring  a  prelimi- 
nary fee  of  $2  to  cover  cost  of  enrollment 
and  correspondence,  is  paid  when  a  contract 
for  a  fixed  term  is  secured. 

[4]  There  is  another  rule  of  statutory 
construction  to  which  courts  frequently 
resort,  and  that  is  the  rule  of  cotemporane- 
ous  construction.  As  we  have  said,  the  bal- 
lot title  is  a  notioe  of  the  general  purport 
of  an  act  submitted  under  the  seventh 
amendment  to  our  Constitution.  Article  2, 
i  1.  There  Is  nothing  in  the  ballot  title  that 
would  indicate  to  the  elector  that  the  pro- 
posed law  would  apply  to  any  class  other 
than  those  engaged  In  procuring  employment 
or  giving  information  leading  to  the  employ- 
aient  of  workers  or  laboreia.    It  must  have 


so  occurred  to  the  Attorney  General  at  the 
time  the  ballot  title  was  prepared;  other- 
wise some  apt  words,  would  have  been  used 
to  suggest  that  the  law  applied  generally  to 
all  who  might  procure  employment  or  fur- 
nish information  leading  to  «nployment, 
whatever  the  character  of  the  patron  ml^t 
be  or  to  whatever  class  he  might  belong. 

The  opinions  of  the  Attorney  General  are 
always  valuable  when  passing  upon  ques- 
tioned statutes,  and,  although  not  binding, 
are  always  considered  and  frequently  re- 
sorted to.  Spokane  &  Eastern  Trust  Co.  r. 
Young,  19  Wash.  122,  52  Pac.  1010 ;  Hicks  v. 
King,  21  Wash.  567,  68  Pac.  1070;  State  ex 
rel.  Cowles  v.  Schlvely,  68  Wash.  103,  U4 
Pac.  901 :  Wendt  v.  Industrial  Ins.  C<Mn.,  80 
Wash.  Ill,  141  Pa&  81L 

[S]  Tlie  law  is  penal.  It  Is  well  settled 
that,  U  it  be  doubtful  whether  a  given  act 
falls  within  or  without  a  penal  statute,  the 
douht  will  be  resolved  in  favor  of  the  Inno- 
cence of  the  one  charged  or  who  may  be 
charged  with  its  violation. 

"Laws  are  interpreted  in  favor  of  liberty,  and 
if  a  statute  is  capable  of  two  constructions,  one 
of  which  makes  a  given  act  criminal,  and  the 
other  innocent,  the  statute  will  be  given  thr 
construction  which  favors  innocence."  State 
V.  Anderson,  61  Wash.  674,  112  Pac.  B31 ; 
State  ex  reL  Dorrien  v.  Hazeltine,  82  Wash 
81,  143  Pac  438;  State  v.  Furth,  82  Wash. 
666,  144  Pac.  007;  State  v.  Wilson,  83  Wasb. 
410,  145  Pac.  46S. 

It  will  not  be  contended  but  that  It  is  at 
least  doubtful  whether  the  act  was  Intended 
to  cover  a  business  such  as  is  carried  on  by 
appellant 

[I]  Although  it  may  be  doubtful  whether 
the  demurrer  properly  raised  the  question,  it 
is  submitted  that  plalntiir  cannot  maintain 
this  action,  that  it  is  contrary  to  the  gen- 
eral rule  and  the  rule  as  declared  by  this 
court  in  Brown  v.  State,  59  Wash.  196,  100 
Paa  802,  that  is,  that  a  court  of  equity  has 
no  Jurisdiction  to  review  or  vacate  the  Judg- 
ment of  a  criminal  court  or  to  restrain  the 
execution  of  a  criminal  sentence,  and,  these 
things  being  so,  a  court  will  not  restrain  the 
administrative  officers  of  the  state  when 
about  to  subject  a  citizen  to  an  arrest  for 
the  violation  of  a  statute  which  is  alleged  to 
be  unconstitutional,  or  which,  it  is  contend- 
ed, does  not  Include  the  complaining  party 
within  its  inhibitions.    Counsel  say: 

"We  think  that  the  case  of  Brown  v.  State, 
59  Wash.  195,  109  Pac.  802,  is  decisive  of  this. 
In  that  case  this  court  held  that  It  would  not 
enjoin  the  enforcement  of  a  statute  relating  to 
the  practlee  of  dentistry,  alleged  to  be  uncon- 
stitutional, because  the  right  to  practice  den- 
tistry is  not  a  property  right.  If  this  be  true, 
much  less  can  the  right  to  charge  fees  for  se- 
curing employment  for  persons  be  considered  a 
property  right  It  is  merely  a  personal  right 
and  therefore  not  the  subject  of  equity  juris- 
diction." 

With  the  Brown  Case  and  the  authorities 
upon  which  it  rests  before  us,  this  court  held, 
In  City  Cab,  Car,  etc.,  Co.  v.  Haiyden,  78 
Wash.  24,  131  Paa  472,  Ann.  Cas.  1914D, 
731,  that  one  who  was  threatened  with  an 

Digitized  by  LjOOQIC 


528 


1G2  PACIFIC  BEPOBTBR 


(W^ash. 


arrest  under  a  dty  ordinance  might  bring  a 
proceeding  In  equity  to  test  by  way  of  In- 
junction the  validity  of  a  police  regulation. 
Counsel  for  the  state  seek  to  distinguish 
and  harmonize  these  two  opinions  thus: 
First,  in  the  Hayden  Case  it  was  sought  to 
enjoin  the  enforcement  of  a  municipal  ordi- 
nance; second,  the  exception  noted  in  the 
Brown  Case,  that  is,  Irreparable  injury  to 
property  rights,  should  be  considered  as  neces- 
sary to  the  application  of  the  rule  there 
stated.  Such  conclusions  do  not  follow.  We 
find  no  real  distinction  in  the  authorities  be- 
tween the  rules  applying  in  cases  brought  to 
enjoin  prosecutions  under  a  city  ordinance  and 
cases  brought  to  test  the  validity  of  a  stat- 
ute. 22  Cyc.  903.  Nor  can  we  think  of  any 
real  distinction.  In  either  case  It  is  gen- 
erally held  that  such  a  suit  wUl  not  be  en- 
tertained unless  a  civil  or  property  right  is 
Involved.  0?he  cases  are  collected  In  21  U 
R.  A.  84 ;  2  L.  R.  A.  (N.  S.)  631 ;  25  L.  K.  A. 
(N.  S.)  193 ;   and  34  L.  R.  A.  (N.  S.)  454. 

Nor  do  we  agree  with  counsel  that  plaln- 
tur  is  concerned  only  In  the  preservation  of 
a  personal  right,  and  that  no  right  of  prop- 
erty is  Involved.  Whatever  the  law  may 
have  been,  it  must  be  construed  with  refer- 
ence to  its  present  developments  and  existing 
social  conditions.  We  can  readily  under- 
stand why  a  court  of  equity  would  refuse  to 
restrain  a  prosecution  under  a  penal  statute 
where  the  rights  of  the  party  had  accrued 
after  the  enactment  of  the  statute,  or  the 
questioned  law  is  not  merely  malum  prohibi- 
tum, but  malum  in  se.  But  in  these  modern 
times,  when  the  actlviUea  of  the  state  have 
been  so  greatly  and  so  rapidly  extended  that 
almost  all  forms  of  business  which  have  been 
and  are  now  regarded  as  legitimate  have 
been  made  the  subject  of  state  control  and 
regulation,  it  would  seem  that  no  man  should 
be  denied  the  privilege  of  testing  a  law  that 
touches  him  in  his  right  to  pursue  the  busi- 
ness to  which  he  has  devoted  his  time  and 
energies,  and  in  which  his  capital  is  invested, 
by  anticipating  an  arrest  which  must  surely 
follow  if  the  officers  of  the  state  perform  the 
duties  imposed  upon  them.  The  right  to  pur- 
sue any  lawful  business  calling  subject  to 
proper  regulation  and  control,  or,  in  other 
wordp,  the  police  power,  is  a  right  guaran- 
teed by  :  the  fourteenth  amendment  to  the 
Constitution  of  the  United  States.  Murphy 
V.  California,  225  U.  S.  623,  32  Sup.  a.  697, 
56  L.  Ed.  1229,  41  L.  R.  A.  (N.  S.)  153. 

"The  liberty  mentioned  in  that  amendment 
means  not  only  the  right  of  the  citizen  to  be 
free  from   the   mere  physical   restraint  of   his 

Serson,  as  by  incarceration,  but  the  term  is 
eemed  to  embrace  the  right  of  the  citizen  to 
be  free  in  the  enjoyment  of  all  his  faculties ; 
to  be  free  to  use  them  in  all  lawful  ways;  to 
live  and  work  where  he  will ;  to  earn  his  liveli- 
hood by  any  lawful  calling;  to  pursue  any 
livelihood  or  avocation;  and  for  that  purpose 
to  enter  into  all  contracts  which  may  be  prop- 
er, necessary,  and  essential  to  his  carrying  out 
to  a  successful  conclusion  the  purposes  above 
mentioned."  AlTgeyer  v.  Louisiana,  165  V.  S. 
578,  5S9,  17  Sup.  Ct.  427,  431  (41  L.  Ed.  832). 


The  holdings  of  this  court  are  strictly  in 
accord  with  the  idea  that  the  right  to  peace- 
fully pursue  an  avocation  is  more  than  a 
personal  right  In  Hillman  t.  Seattle,  33 
Wash.  14,  73  Pac.  791,  it  was  said: 

"It  seems  to  ns,  however,  that  a  person  who 
has  valuable  property  rights  at  stake  ought  not 
to  be  required  or  expected  to  submit  to  the 
odium  of  beinf;  dragged  into  a  criminal  court 
before  being  permitted  to  take  steps  to  protect 
these  rights." 

Coming  t30  the  case  at  bar,  we  have  a  busi- 
ness that  is  legitimate,  and  that  performs  a 
necessary  function;  for  surely  we  may  take 
notice  that  the  propaganda  in  furtherance 
ot  the  present  law  carried  with  It  the  sngges- 
tlon  and  hope  that  the  necessity  for  employ- 
ment agencies  would  be  met  and  cared  for 
by  bureaus  conducted  by  municipalities  and 
the  state  government  By  the  terms  of  the 
law  the  act  of  conducting  an  employment 
agency  Is  not  Interdicted  as  criminal.  It 
may  still  be  carried  on  subject  only  to  the 
restraint  that  no  fees  shall  be  taken  from 
the  employe  for  securing  employment  or  giv- 
ing information  leading  to  employment.  Hav- 
ing, then,  a  proprietorship  in  a  legitimate 
business  to  which  his  time  and  energies  have 
been  devoted,  and  which,  if  interrupted  by 
a  lai>se  incident  to  criminal  prosecutions, 
would  be  partially.  If  not  effectually,  de- 
stroyed, it  would  seem  that  the  right  of  ap- 
pellant under  any  construction  of  the  law  Is 
more  than  a  right  of  liberty,  and  that  a  conrt 
should  not  regard  it  In  a  technical  way,  but 
from  the  broad  viewpoint  of  the  consequences 
of  the  threatened  invasion. 

In  so  far  as  the  writer  of  this  opinion  is 
concerned,  he  is  not  disposed  to  draw  any  re- 
fined distinctions  between  personal  and  prop- 
erty rights.  If  the  right  of  a  professional 
man  or  one  engaged  in  a  business  depending 
upon  personal  attention,  educational  quali- 
fications, or  peculiar  fitness  for  the  work  at 
hand,  to  pursue  a  legitimate  avx)cation,  or  to 
practice  his  profession,  is  involved,  I  would 
be  perfectly  willing  to  hold  that  the  mere 
right  to  pursue  such  business  or  profession 
is  a  right  that  will  be  protected  by  the  courts, 
albeit  there  are  some  who  may  say  that  such 
right  Is  personal.  To  say  that  a  man  who 
runs  a  grocery  store  or  a  public  service  cor- 
poration operating  under  a  franchise  can  in- 
voke the  aid  of  equity  to  protect  civil  or  prop- 
erty rights,  and  that  a  professional  man  or 
one  conducting  a  business  requiring  no  cap- 
ital in  money  Is  not  entitled  to  the  proteo 
tlon  of  the  law,  is  Inconsistent  and  unsound. 
Under  the  authorities,  the  one  may  come  in- 
to a  court  of  equity  and  secure  relief.  Un- 
der the  weight  of  authority,  the  other  cannot 
If  the  law  be  a  progressive  science,  and  we 
have  frequently  asserted  that  it  is,  it  would 
seem  that  the  professional  man  or  the  man 
with  no  capital  who  has  hitherto  committed 
no  offense  against  the  laws  of  the  state,  and 
whose  business  or  profession  is  not  inherent- 
ly vjclous,  or  one  who  is  performing  a  neces- 
sary service  to  society,-  should  not  be  put  to 
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the  barrass'ment  or  the  announce  or  disgrace 
of  an  arrest  nnder  a  statute  which  has  been 
passed  while  he  was  thus  engaged,  and  which, 
If  enforced,  would  destroy  his  business  and 
deprive  him  of  bis  means  of  livelihood.  In 
such  a  case  I  confess  my  utter  inablUty  to 
draw  a  distinction  between  a  personal  and 
a  property  right  I  find  no  sound  reasons  in 
the  books  for  declaring  that  a  man  must  be- 
come a  potential  criminal  before  he  can  test 
a  law  that  by  its  letter  denies  his  right  to 
do  that  which,  but  for  the  new  dispensation, 
has  been  recognized  by  all  men  as  lawful. 
Nor  does  this  reasoning  lead  us  into  the  mire 
or  baffle  us  to  answer  the  question  put  by  the 
Attorney  General: 

"If  a  man  conceives  that  he  is  abont  to  be 
arrested  for  murder,  would  a  court  of  equity 
Issue  an  injunction  to  test  the  law." 

Clearly  it  would  not,  for  murder  1»  a  crime 
by  all  law,  human  and  divine.  It  is  malum 
in  86.  It  is  vastly  different  when  a  peace- 
ful, respected,  and  industrious  citizen  goes 
to  bed  an  innocent  man,  and  wakes  to  find 
himself  and  his  business  nnder  the  shadow 
of  a  statute  that  outlaws  his  business  and 
makes  him  a  possible  criminal  if  he  pursues 
it.  If  the  time  has  not  yet  come,  it  la  time 
the  courts  should  cease  from  saying  that  no 
man  shall  be  denied  the  right  to  protect  his 
liberty  when  threatened  under  a  statute  mal- 
um prohiblta,  unless  it  can  be  said  at  the 
same  time  that  he  has  suffered  a  deprivation 
of  property  rights  or  of  property  loss.  Such 
a  holding  would  be  in  complete  accord  with 
modem  tendencies.  This  tendency  fonnd  pe- 
culiar emphasis  in  the  Industrial  Insurance 
Act  (Laws  1911,  p.  346),  and  in  other  humane 
laws  which  have  been  passed  by  our  own  Leg- 
islature.   There  is  an  old  maxim : 

"Cessante  ratione  legis,  cessat  et  ipsa  lex. 
The  reason  of  the  law  ceaaing,  the  law  itself 
ceases  also.  Co.  Litt  70b;  2  Bl.  Comm.  390, 
391;  Broom,  Max.  1S9."  Black's  Law  Diet 
185. 

The  reason  for  the  rule  that  would  deny  a 
man  the  right  to  question  the  constitutionali- 
ty of  a  law  by  a  proceeding  in  injunction  to 
prevent  an  arrest  or  to  restrain  criminal  pro- 
ceedings came  from  the  la<ik  of  relation  be- 
tween equity  and  law  courts  as  they  formerly 
existed  in  England.  The  reason  that  courts  of 
equity  have  refused  to  interfere  is  that  they 
had  no  jurisdiction  to  enforce  their  decrees 
without  Invading  the  jurisdiction  of  another 
court  High  on  Injunctions  (4th  Ed.)  §  68. 
No  such  distinction  now  remains.  While  we 
preserve  in  a  certain  sense  proceedings  in 
equity  and  actions  at  law,  these  distinctions 
do  not  touch  anything  other  than  the  form  of 
trial  and  the  procedure.  The  remedy,  what- 
ever it  is,  is  to  be  found  In  the  same  court 
We  have  elaborated  this  thought  in  many  cas- 
es. In  re  Sail,  59  Wash.  639.  110  Pac.  82, 
626,  140  Am.  St  Bep.  88B;  Sloan  v.  West 
63  Wash.  628,  116  Pac.  272;  In  re  Martin's 
Estate,  82  Wash.  226,  144  Pac.  42. 

The  old  jealousies  which  maintained  a  bar 
of  distrust  between  law  courts  and  equity 
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courts  no  longer  exist;  for  the  province  of 
the  judge  and  the  discretion  of  the  chancel* 
lor  are  combined  in  the  one  person.  No 
question  of  substantive  law  is  involved.  The 
only  question  is  the  one  of  procedure  or  how 
can  the  right  be  determined.  It  would  be  to 
render  obeisance  to  the  image  of  a  dead  legal 
form  and  practice  to  say  to  a  man : 

"If  you  are  damaged  in  property,  we  win  hear 
you  in  equity,  and,  if  it  be  so,  declare  the  law 
which  confounds  you  unconstitutional;  but,  if 
your  liberty  only  is  at  stake,  although  it  may 
be  dearer  to  you  than  your  property,  you  must 
go  out  of  the  equity  door  of  Oxe  court  receive 
submissively  the  odium  and  disgrace  of  an  ar- 
rest, and  re-enter  by  way  of  the  law  door  of 
the  same  court  If  you  do  this  we  will  hear 
you,  and,  if  the  law  under  which  yon  have  been 
arrested  is  unconstitutional,  we  will  so  declare. 
We  will  then,  and  then  only,  permit  yoa  to  go 
hence  free  to  do  as  you  will,  with  the  handicap 
of  a  tarnish  upon  your  good  name. 

Such  an  argument  finds  no  response  in  the 
chambers  of  abstract  reason,  nor  does  the 
reason  that  formerly  sustained  it  exist  in  our 
present  court  system,  nor  can  it  from  the  very 
nature  of  things,  exist  Cessante  ratione 
legis,  cessat  et  ipsa  lex. 

Neither  are  we  impressed  with  the  sugges- 
tion that,  although  the  rule  be  admitted, 
courts  will  not  entertain  a  case  of  this  kind 
until  there  be  a  damage  or  an  actual  re- 
straint of  liberty.  To  bring  a  case  to  this 
court  to  test  the  constitutionality  of  laws  has 
become  a  constant  practice.  They  are 
brought  here  by  the  officers  of  the  state,  by 
individual  litigants,  and  by  the  connivance, 
and  we  use  the  word  in  no  derogatory  sense, 
of  the  state  and  the  individual.  We  have 
accomplished  by  an  accepted  practice  what 
has  been  done  by  the  Legislature  or  by  con- 
stitutional amendment  in  some  of  the  other 
states,  notably  in  the  state  of  Massachusetts, 
where  laws  are  submitted  for  the  opinion  of 
the  judges  prior  to  the  time  of  their  final  pas- 
sage by  the  Legislature.  In  most  of  the  cases 
<^  the  kind  to  which  we  have  referred  we 
know,  as  every  one  knows,  no  real  contro- 
versy has  arisen,  and  that  the  object  of  the 
suit  is  to  take  the  opinion  of  tltis  court.  In 
recent  years  we. have  passed  upon  the  con- 
stitutionality of  laws  in  what  may  be  truth- 
fully declared  to  be  agreed  cases  scores  of 
times ;  the  most  prominent  instance  being  in 
the  case  of  State  ex  reL  Davis-Smith  Co.  v. 
Clausen,  65  Wash.  156,  117  Pac  1101,  37  L. 
R.  A.  (N.  S.)  466,  where,  with  nothing  before 
us  but  the  question  of  whether  the  law,  not 
yet  in  operation,  was  constitutional,  we  an- 
ticipated it  and  went  into  every  phase  of 
the  law  of  th^  case.  If  the  state  can  do 
these  things,  or  accept  the  practice  when 
adox>ted  by  others,  is  there  any  sound  reason 
why  the  citizen  cannot  proceed  In  the  same 
way  when  his  liberty  is  at  stake?  The  ques- 
tion cannot  be  answered  In  the  negative  with- 
out a  charge  of  inconsistency.  It  is  no  an- 
swer to  say  that  a  party  has  no  interest  until 
arrested.  He  has  the  same  interest.  If  the 
execution  of  the  questioned  law  would  oper- 
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ate  to  depriye  him  of  bis  liberty,  or  If  bis 
arrest  would  Interrupt  or  destroy  a  business 
theretofore  lawful,  it  is  neither  logical  nor 
praiseworthy  on  the  part  of  the  state  to  put 
the  burden  of  arrest  and  possible  imprison- 
ment pending  a  trial  upon  one  who  has  the 
admitted  right  to  question  the  constitntion' 
ality  of  the  law  if  it  were  a  question  of  prop- 
erty right  only.  To  longer  hold  to  this  rule 
is  but  to  enrich  the  already  fertile  field  of 
misunderstanding  as  to  the  ways  of  courts 
and  tbelr  procedure,  and  to  put  courts  to  the 
labor  of  drawing  the  fine  distinctions  between 
property  rights  and  the  right  of  personal 
liberty  and  the  one  as  an  incident  to  the 
other,  as  in  many  of  the  cases  collected  in  22 
Cyc.  903,  note  37. 

We  conclude,  therefore,  that  the  acts  of 
appellant  and  the  business  conducted  by  him 
are  not  within  the  terms  or  intendments  of 
Initiative  Measure  No.  8,  and  that  the  court 
has  jurisdiction  to  restrain  the  threatened 
prosecution.  Whether  the  law  is  a  proper 
exercise  of  the  public  power  as  to  those  fall- 
ing wltbln  its  terms  we  pass  no  opinion. 

Reversed  and  remanded,  with  instructions 
to  enter  a  perpetual  injunction. 

MORRIS,  C.  J.,  and  HOLCOMB,  PARKER, 
and  MOUNT,  JJ.,  concur. 

MAIN,  J.  I  am  unable  to  concur  in  the 
views  expressed  in  the  majority  opinion. 
Section  2  of  the  act  provides  that  it  shall 
be  unlawful  for  "any  employment  agent"  to 
receive  or  demand  from  "any  person"  a  fee 
for  furnishing  such  person  with  employment 
This  language  is  so  plain  as  not  to  call  for 
construction.  It  is  obvious  tbat  the  appel- 
lant comes  within  the  terms  of  the  act.  It 
is  true  that  section  1  of  the  act,  whidi  is  in 
the  nature  of  a  preamble,  and  declares  the 
general  policy  of  the  state,  uses  the  word 
"workers,"  but  to  limit  the  meaning  of  the 
word  "work"  to  those  who  perform  physical 
labor  Is  not  sustained  by  the  legicographers 
defining  the  term,  nor  is  it  the  common  un- 
derstanding of  its  meaning.  The  word  "work- 
ers," as  used  in  section  1,  even  though 
given  the  limited  meaning,  should  not  modify' 
the  plain  language  used  in  the  operative  sec- 
tion of  the  statute. 

FULLBRTON  and  ELLIS,  JJ.,  concur. 


MAXWELL  V.  SMITH,  City  Auditor,  et  aL 

(No.  12346.) 
(Supreme  Court  of  Washington.    Nov.  6, 1816.) 

1.  Injunction  «=»77— Pbrsons  Who  Mat  be 
Enjoinkd— Municipal   Officebs. 

While  injunction  will  not  lie  on  the  appli- 
cation of  a  taxpayer  to  restrain  an  illegal  act 
of  a  state  officer,  it  will  lie  to  restrain  illegal 
acts  of  city  officials. 

[Ei.  Note. — For  other  cases,  see  Injunction, 
Cent.  Dig.  U  146,  147 ;   Dec.  Dig.  «=>77.] 


2.  MVNIOIFAI,  COKPOKATIOire  «S9SeS  —  Tax- 

fatkb's  Action— Officbbs—Injtjhotion. 
The  applicant  for  injunction  to  restrain  an 
illegal  act  of  a  munidpd  officer  must  show  'at 
least  damages  to  the  texpeyers,  and,  where  it 
appears  that  the  act  resnits  in  a  saving  to  the 
city,  injunction  will  not  issue. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {{  2168-2161;  Dec. 
Dig.  <S=>993.] 

3.  Municipal  (^okpobationb  «=»10CX)— Offi- 
OEKS— Injunction— JoiNDEB  or  Gbounds. 

In  an  application  for  an  injonction  to  re> 
strain  payment  of  salary  of  a  mnnidpal  officer 
on  the  ground  tbat  the  ordinance  establishing 
compensation  violates  the  charter,  it  is  imma- 
terial that  the  officer  did  not  take  the  oath  ot 
office. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  U  2167-2172,  2198; 
Dec.  Dig.  «=»1000.] 

4.  Municipal  Cobpobations  9=9144  —  0*wi- 

CKBS— QUALIFTINO  FOB  OFFICE. 

The  provision  requiring  municipal  officers 
to  take  an  oath  of  office  is  merely  directory,  and 
injunction  will  not  lie  to  prevent  payment  of 
salary  to  an  officer  who  has  failed  to  take  tht 
oath. 

[Ed.  Note.— For  other  cases,  see  Munidpal 
Corporations,  Cent  Dig.  §§  316-318 ;  Dec.  Dig. 
<S=3l44.] 

Department  2.  Appeal  from  Superior  Court, 
Spokane  County;    Wm.  A.  Huneke,  Judge. 

Action  by  W.  J.  Maxwell  against  J.  Antho- 
ny Smith,  as  Auditor  of  the  City  of  Spokane, 
and  others.  Decree  for  plalntifT,  and  defend- 
ants appeal.  Reversed,  with  directions  to 
dismiss. 

H.  M.  Stephens,  of  Spokane,  tot  appellants. 
E.  D.  Relter,  of  Spokane,  for  respondent 

MORRIS,  C.  J.  In  this  acti<m  W.  J.  Max- 
well, suing  as  a  resident  taxpayer  of  the 
city  of  Spokane,  sought  to  enjoin  the  auditor 
and  treasurer  of  that  dty  from  paying  the 
appellant  Stephens  any  salary  for  his  servic- 
es as  corporation  counsel.  Stephens  was 
appointed  to  the  ofllce  of  corporation  counsel 
by  the  city  council,  and  his  appointment  con- 
firmed by  an  ordinance  defining  hla  duties 
and  fixing  his  salary  at  $1,5(X)  per  month. 
By  the  terms  of  his  employment  he  was  to 
"furnish  at  his  own  cost  necessary  law  assist- 
ants and  stenographers  sufficient  proper 
and  adequately  to  attend  to  the  legal  busi- 
ness of  the  city."  The  grounds  on  which  tb« 
injunctiim  is  asked  are:  (1)  That  this  plan 
of  compensation,  whereby  the  corporation 
counsel  is  allowed  to  fix  the  salary  of  his  as- 
sistants, violates  section  26  of  the  city  char- 
ter ;  and  (2)  that  Stephens  has  not  taken  the 
oath  of  ofilce  required  by  section  34  of  the 
city  charter.  The  lower  court  entered  an 
injunctive  order,  from  which  this  appeal  was 
taken. 

[1]  Section  26  of  the  city  charter  provides 
that: 

"The  council  shall  fix  the  compensation  of  all 
officers,  assistants  and  employes,  and  may 
change  the  same." 

In  support  of  the  decree  it  Is  contended 
that  this  section  gives  the  council  alone  power 
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to  determine  tbe  ccmp«isatlon  of  assistants 
to  the  corporation  counsel,  and  that  by  paying 
Stephens  a  lump  sam,  and  allowing  him  to 
determine  the  salary  to  be  paid  his  assist- 
ants, the  coundl  has  unlawfully  delegated 
Its  power  to  fix  tbe  compensation. 

Granting,  for  the  purposes  of  argument 
alone,  that  the  ordinance  Is  an  Illegal  dele- 
gation of  power.  It  does  not  follow  that  the 
injunction  should  Issue  upon  the  application 
of  respondent  unless  he  has  made  such  a 
showing  as  entitled  him  to  relief.  Jones  t. 
Reed,  3  Wash.  67,  27  Pac.  1067,  and  other 
cases,  sustain  the  rule  that  a  suit  will  not 
lie  at  the  Instance  of  a  taxx>ayer  to  restrain 
the  Illegal  act  of  a  state  officer.  Appellants 
contend  this  principle  is  applicable  here.  The 
rule  as  to  state  officers  must  be  regarded  as 
settled  in  this  state,  but  there  Is  a  funda- 
mental distinction  between  restraining  an 
officer  of  a  sovereign  state  and  the  restrain- 
ing of  a  dty  official.  CltUens  and  taz];)ayers 
are  uniformly  allowed  to  restrain  Ulegal  acts 
of  city  officials  under  a  showing  that  the  Il- 
legal act  win  result  In  Injury  to  the  tax- 
payer. 

[2]  On  the  question  of  whether  a  taxpayer 
seeking  injunctive  relief  must  show  special 
damages,  the  courts  are  somewhat  divided, 
bat  they  are  a  unit  In  holding  that*  at  least 
general  damage  must  be  shown.  In  Cramp- 
ton  v.  Zabrlskie,  101  U.  S.  601,  25  U  Ed.  1070, 
cited  in  Jones  v.  Reed,  supra,  and  in  all  the 
cases  which  declares  that  a  taxpayer  need 
show  no  special  damage  to  himself  different 
from  that  suffered  by  tbe  taxpayers  at  large, 
there  was  a  showing  that  a  general  Injury 
would  be  sustained  by  the  taxpayer.  It  was 
further  shown  that  the  act  sought  to  be 
restrained  Involved  an  Illegal  expenditure 
of  municipal  funds  or  the  creation  of  a 
debt  for  which  taxes  would  be  levied.  In 
sudi  cases  it  Is  held  that  the  party  seeking 
to  enjoin  the  Illegal  act.  is  not  required  to 
show  any  special  damage  to  hlmsetflnot  suf- 
fered by  the  taxpayers  generally.  This  line 
of  authority  is  of  no  value  to  respondent,  how- 
ever; tbere  being  no  showing  here  of  either 
special  damage  to  respondent  or  of  general 
damage  to  tbe  taxpaylng  public.  On  the 
contrary,  there  is  a  showing  that  the  con- 
tract with  the  appellant  Stephens  has  re- 
sulted in  decreasing  the  cost  of  maintaining 
tbe  office  of  corporation  counsel,  thus  result- 
ing in  a  benefit  rather  than  a  damage  to  tbe 
taxpayers.  It  Is  the  general  rule,  to  which 
this  case  can  furnish  no  exception,  that: 

"Substantial  and  positive  injury  must  always 
be  made  to  appear  to  the  satisfaction  of  a  court 
of  equity  before  it  will  ^ant  an  injunction,  and 
acts  which,  though  irregn^lar  and  unauthorized, 
can  have  no  injurious  result,  constitute  no 
ground  for  relief."  High,  Injunctions  (4th 
Ed.)  i  0. 

Leading  cases  and  text-writers  have  long 
since  established  the  rule  that,  to  enable  a 
taxpayer  to  restrain  an  illegal  act  on  the 
part  of  a  monldpelity,  some  injury  must  be 


shown.     The  following   citations  are  well 
supported: 

"It  is  generally  held,  unless  otherwise  provided 
by  statute,  that  a  taxpayer  cannot  sue  to  en- 
join an  illegal  or  unauthorized  act  on  the  part 
of  a  municipality  unless  such  act  will  result  in 
an  increase  of  his  taxes  or  will  otherwise  result 
in  direct  or  indirect  pecuniary  injury  to  him." 
McQuillin,  Municipal  Corporations,  {  2586. 

"Equity  will  not  interfere  to  prevent  the  en- 
forcement of  a  city  ordinance  cdmply  on  the 
ground  of  its  illegality,  nor  will  it  assume  juris-  , 
diction  to  question  tbe  *  *  •  validity  ef  the 
ordinance  per  se,  for  the  purpose  of  protecting 
citizens  from  an  uncertain  and  remote  injury. 
High,  Injunctions   (4th  Ed.)  I  1243. 

"An  injunction,  it  has  been  held,  will  not  be 
granted  to  a  taxpayer  to  restrain  the  enforce- 
ment of  a  void  municipal  ordinance,  when  tbe 
case  is  not  brought  within  the  principles  laid 
down  above  [use  of  city  money  under  ultra  vires 
contract  creating  expenditure  and  improper  use 
of  public  property  resulting  in  damage  to  tax- 
payer.]"    Pomeroy,  Equitable  Remedies,  S  353. 

The  books  are  full  of  cases  announcing 
such  rule.  No  Instances  have  been  called  to 
our  attention,  and  a  search  of  the  authori- 
ties has  failed  to  disclose  a  case,  where  an 
injunction  has  been  allowed  a  taxpayer  who 
did  not  show  that  the  Ulegal  act  sought  to  be 
restrained  would  result  in  a  damage  to  the 
public. 

[1,4]  Bespondent's  second  contentloa  is 
that  appellant  cannot  legally  receive  any 
compensation  as  corporati(m  counsel  because 
he  has  not  t^ken  an  oath  of  office  in  accord- 
ance with  a  charter  provision  requiring  every 
municipal  ofDcer,  before  entering  upon  the 
discharge  of  his  duties  as  such  officer,  to  take 
and  file  an  official  oath.  A  sufficient  answer 
to  this  contention  is  the  character  of  this 
action.  It  is  not  one  to  test  tbe  qualifica- 
tions of  appellant.  Neither  is  It  a  contest 
of  his  right  to  hold  the  office.  The  point 
upon  wbldi  this  suit  is  based  Is  that  the 
city  council,  and  not  appellant,  has  the  right, 
and  the  only  right,  to  fix  the  compensaticm 
to  be  paid  those  who  assist  appellant  in  the 
discharge  of  his  duties  as  corporation  counsel. 
If  no  such  power  Is  vested  in  appellant,  then 
it  is  immaterial  whether  or  not  he  has  taken 
the  oath  of  office.  The  provision  for  taking 
the  oath  Is,  however,  only  directory,  and 
the  failure  to  comply  with  it  would  not  of 
Itself  work  a  forfeiture  of  the  office.  State 
ex  rel.  Lysons  v.  Ruff,  4  Wash.  234,  29  Pac. 
099,  16  L.  R.  A.  140;  Murphy  v.  Spokane, 
64  Wash.  681,  117  Pac.  476. 

We  conclude  that  respondent  has  no  cause 
of  action,  and  the  Judgment  is  reversed,  with 
directions  to  the  lower  court  to  dissolve  the 
Injunction  and  dismiss  the  action. 

ELLIS  and  MAIN,  JJ.,  concur. 

FULLEB.TON,  J.  (concurring).  In  my 
opinion  the  contract  entered  into  between 
tbe  city  and  the  appellant  Stephens  is  one 
within  the  power  of  the  city  to  make,  and, 
hence,  is  legal  and  valid.  For  this  reason  I 
concur  in  the  Judgment  directed  by  the 
niajority. 
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GRAVES  V.   DUNLAP  et  al.     (No.   12510.) 
(Supreme  Court  of  Washington.    Nov.  6,  1915.) 

1.  GAirE  ^=32— What  is  Game. 

Animals  feree  naturs,  such  as  deer,  ducks, 
pheasants,  and  swans,  are  denominated    game. 

[Ed.  Note.— For  other  cases,  see  Game,  Dec. 
Dig.  <S=s>2. 

B'or  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Scries,  Game.] 

2.  Gamx  &=»3^— Ownebship  abd  Rbgui^a.- 

TION. 

Title  to  game  belongs  to  the  state  in  its 
sovereign  capacity,  in  trust  for  the  use  and 
benefit  of  its  people,  which,  through  its  Legis- 
lature, has  the  rigat  to  control  the  killing, 
taking,  and  use  of  game,  so  long  as  the  risbts 
guaranteed  either  by  the  state  or  federal  Con- 
stitution are  not  encroached  upon. 

[Ed.  Note.— For  other  cases,  see  Game,  Cent. 
Dig.  i  2;  Dec  Dig.  «=»3%.] 

3.  Anivam  ®=»2  — WrcD  Animals  —  PtTBuo 
AND  Pbivate  Property. 

While  animals  fers:  natnrse  belong  to  the 
state,  yet,  when  they  are  reclaimed  by  the  art 
and  power  of  man,  they  are  the  subject  of  a 
qualified  right  of  property,  defeasible  If  they 
return  to  their  wild  state. 

[Ed.  Note.— For  other  cases,  se«  Animals, 
Cent.  Dig.  !!  1^;   Dec.  Dig.  «=92.) 

4.  Animals  «=92— Wild  Ahdcals— "Pbopeb- 

TT." 

Animals  ferte  nature,  if  reclaimed  and 
kept  in  inclosed  grounds,  are  property,  which 
will  pass  to  the  executors  and  administrators 
of  the  one  who  reclaimed  them. 

[Ed.  Note. — ^For  other  cases,  see  Animals, 
Gent.  Dig.  H  1-i;  Dec.  Dig.  <3=»2. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Property.] 

5.  I/ARCENT   e=»5— PBOPKBTY    SUBJECT— WiLD 

Animals. 

Animals  ferse  naturse,  while  they  are  re- 
claimed, are  the  subject  of  larceny. 

fEId.  Note. — For  other  cases,  see  L#arceny, 
Cent  Dig.  §|  11-17;   Dec.  Dig.  «=>5.] 

6.  Statutes    ®=>2e3— Constbuction— Retbw- 

ACTIVK   OPBEATION. 

A  statute  will  not  be  plven  a  retroactive 
effect,  unless  by  its  terms  it  is  clearly  shown 
that  that  was  the  legislative  intent 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  §i  344,  849;    Dec.  Dig.  <S=»263.] 

7.  Constitutional  Law  <8=»27S  —  Depbiva- 
TION  OF  Pswpebtt— Game — Statxttes. 

Game  Code  (Laws  1913,  c.  120),  §  21,  pro- 
viding that  no  person  shall  acquire  any  prop- 
erty m,  or  subject  to  his  control,  any  of  the 
came  birds  or  animals  mentioned  in  the  act, 
but  that  they  shall  always  remain  the  prop- 
erty of  the  state,  and  section  33,  providing  that 
no  person  shall  have  in  possession  or  under  c<mi- 
trol  at  any  time  any  deer,  fawn,  etc,  if  re- 
troactive in  operation  as  against  one  who  had 
reclaimed  certain  deer  kept  on  an  inclosed  area 
on  hi8_  farm,  and  certain  swans  cared  for  as 
domestic  fowls,  and  wood  ducks,  pheasants, 
etc.,  kept  in  inclosed  ruuways  in  his  poultry 
yard,  violated  Const  Wash,  art  1,  |  3,  and 
Const  n.  S.  Amend.  14,  since  he  had  such  a 
property  right  in  them  that  it  could  not  be 
taken  away  without  due  process  of  law. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  M  763,  765,  767-770,  772- 
777,  779-806,  808-810,  81ft-«24,  007-824,  942; 
Dec.  Dig.  iS=>27&] 


a  Game  <8=s>7  —  FossESSioif  —  Statutes— 

"POSBESS  " 

Laws  1897,  p.  82,  |  1,  and  Laws  1899,  p. 
277,  §  1,  making  it  unlawful  for  any  one  at 
a  specified  season  to  take  or  destroy  any  deer. 
Laws  1901,  p.  279,  §§  1,  2,  limiting  the  num- 
ber of  deer  that  may  be  killed.  Laws  1903,  p.  94, 
I  1,  making  it  unlawtful  for  any  person  at  a 
certain  season  to  take  or  "possess  any  deer. 
Laws  1905,  p.  277,  providing  for  licenses,  and 
Laws  1911,  p.  396,  making  it  unlawful  to 
take  or  possess  any  deer,  did  not  cover  the  pos- 
sesHion  of  deer  which  were  reclaimed  and  kept 
in  an  inclosure. 

[Ed.  Note.— For  other  cases,  see  Game,  Cent 
Dig.  §§  6,  7;   Dec.  Dig.  <S=»7. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Possess.] 

9.  Game  4=>7— Ownebshjp  and  Possession 
— RiQiiT  TO  Kill. 

Plaintiff,  having  a  propwty  ilfbt  in  tii« 
deer  which  he  kept  in  an  indosarei,  if  necessary 
in  the  care  and  management  of  the  herd,  might 
kill  one  of  them  without  offending  the  law. 

[Ed.  Note.— For  other  cases,  see  Game,  Cent 
Dig.  «  6,  7;    Dec.  Dig.  *=97.1 

10.  Game  «=»1— Ownebship  —  Sale— Closed 
Season. 

Where  plaintiff  in  on  action  to  establish 
his  property  rights  in  certain  swans,  wood 
ducks,  pheasants,  etc.,  which  he  had  cared  for 
as  domestic  fowl,  or  kept  in  inclosed  runways 
in  his  poultry  yard,  as  against  interference  by 
the  game  warden  and  the  prosecuting  attorney, 
a  decree  giving  him  the  ownership  and  right 
to  dispose  of  them  in  such  manner  as  he  saw 
fit  was  too  broad,  since  thereunder  he  would 
have  the  right  to  kUl  and  sell  them  during  the 
closed  season,  and  so  interfere  with  the  en- 
forcement of  the  game  laws  of  the  state,  and 
since  the  state,  fbr  the  protection  of  game  birds, 
has  the  right  to  prohibit  the  killing  and  disposr 
ing  vt  reclaimed  game  during  the  closed  sea- 
son. 

[Ed.  Note.— For  other  cases,  see  Game,  Dec 
Dig.  <8=>1.] 

Department  2.  Appeal  from  Superior 
Court,  Spokane  County ;  J.  Stanley  Webster, 
Judge. 

Action  by  Jay  P.  Graves  against  F.  O.  Dun- 
lap  and  another.  Judgment  for  plaintiff,  and 
defendants  appeal  Remanded,  with  direc- 
tions. •  • 

Jobn  M.  Gleeson,  of  Sp<diane,  for  appel- 
lants. Graves,  Kizer  &  Graves,  of  Spokane, 
for  respondent 

MAIN,  J.  The  purpose  of  this  action  was 
to  establish  the  plalntUTs  ownership  and 
right  to  possession  of  certain  game  animals 
and  birds,  and  to  restrain  the  defendants, 
the  game  warden  and  the  prosecuting  attor- 
ney of  Spokane  county,  from  interfering  with 
or  disturbing  the  plaintiff's  ownership  and 
right  to  the  possession  of  the  animals,  and 
birds  In  question.  After  the  issues  were 
framed,  the  cause  was  tried  to  the  court  sit- 
ting without  a  Jury,  and  resulted  In  a  ]ud^ 
ment  sustaining  the  plaintiff's  right  to  own- 
ership and  possession,  and  restraining  the 
defendants  from  beginning  or  prosecuting 
any  criminal  action  against  the  plaintlfl  on 
account  of  his  possession  of  the  wild  animals 
and  birds  referred  to.  Vrcan  this  judgment 
the  defendants  appeal. 
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The  facts  are  not  In  dlspnte,  and  are  in 
sabstanoe  as  follows:  The  plaintiff,  during 
the  year  1901,  and  prior  thereto,  and  at  the 
present  time,  owns  a  farm,  consisting  of  seT- 
eral  hundred  acres  of  land,  a  few  miles  north 
of  the  dtr  of  Spokane.  Upon  this  farm  there 
has  been  k^t  a  herd  of  dairy  cattle.  During 
the  winter  of  1901  a  doe  with  a  broken  leg 
caSne  Into  the  herd  of  cattle  upon  the  farm. 
This  doe,  by  the  respondent,  or  by  the  em- 
ployes upon  his  farm,  was  placed  In  a  box 
stall  in  the  barn  and  taken  care  of  until 
she  recovered,  when  she  was  put  Into  an  In- 
elosure.  The  following  season  a  buck  was 
given  to  the  respondent  by  one  of  the  men 
employed  by  him.  To  these  deer  and  their 
increase  the  respondent  occasionally  added 
from  outside  herds.  Because  inbreeding 
causes  a  herd  to  deteriorate,  on  several  oc- 
casions bucks  were  exchanged  from  the  herd 
for  bucks  in  city  parks  of  Spokane  and  Taco- 
ma.  During  the  early  years  of  the  herd,  and 
on  two  occasions,  does  from  without  the 
state  were  given  to  the  respondent  by  friends. 
The  doe  and  buck  first  acquired  are  still 
living.  These,  with  the  Increase,  and  such 
bucks  as  have  been  procured  by  exchange, 
and  their  increase,  made  up  a  herd  of  about 
20  deer  In  the  fall  of  the  year  1913.  This 
herd  is  kept  on  the  respondent's  farm  in  an 
Indosure  containing  15  or  20  acres,  which  is 
surrounded  by  a  high  woven  wire  fence,  to 
which  entry  can  only  be  gained  by  gates. 
During  the  summer  there  is  sufficient  feed  in 
the  Inclosure  to  sustain  the  deer,  but  in  the 
winter  it  is  necessary  to  feed  them.  Work- 
men on  the  farm  look  after  them  all  the 
year  round,  and  give  them  the  attention  that 
Is  given  to  cattle  and  other  animals.  The  deer 
are  not  permitted  to  be  without  the  Inclosure. 

The  respondent  also  has  certain  fowls,  in- 
cluding swans,  wood  ducks,  pheasants,  etc. 
Eight  of  the  swans  are  birds  obtained  in  the 
year  1902,  with  their  increase.  Four  of  the 
swans  were  purchased  In  the  state  of  M'assa- 
chusetts  for  breeding  purposes  in  the  year 
1913.  These  swans  have  their  nesting  plac- 
es around  the  lakes  on  the  farm,  and  are  fed 
and  taken  care  of  as  purely  domestic  fowls. 
The  remainder  of  the  fowls  are  kept  in  in- 
closed or  covered  runways  In  the  respond- 
ent's poultry  yards.  These  were  purchased 
In  various  parts  of  the  United  States  and  Can- 
ada. For  one  pair  of  Reeves  pheasants  $85 
was  paid.  For  one  pair  of  Amherst  pheas- 
ants about  $100  -was  paid.  The  fowls  are 
not  used  for  food,  nor  killed,  and  none  have 
been  sold,  though  the  respondent  has  given 
away  one  or  two  pairs  of  pheasants  for  breed- 
ing purposes. 

The  appellants  claim  that  the  respondent 
has  no  right  to  keep  the  deer  and  the  fowls 
in  the  iuclosure,  and  that  both  the  deer  and 
the  fowls  are  subject  to  the  same  regulation 
by  the  Legislature  as  is  the  wUd  game  of  the 
state.  The  respondent  claims  that  he  has 
a  property  right  in  the  deer  and  the  fowls, 
and  that  therefore  it  cannot  be  taken,  away 


by  act  of  the  Legislature  without  due  com- 
pensation being  first  made.  The  question, 
therefore,  is  whether  the  respondent  had  ac- 
quired a  property  right  In  the  deer  and  birds 
which  he  was  entitled  to  have  protected. 

[1,  2]  Animals  fer«e  nature  are  known  by 
the  denomlnaticHi  of  "game."  1  CJooley, 
Blackstone  (4th  Ed.)  p.  758.  The  respond- 
ent's deer  and  fowls  come  within  the  term 
"game,"  unless  by  the  fact  of  their  reclama- 
tion and  confinement  there  has  been  acquired 
a  property  right  therein  which  is  not  recog- 
nized In  wild  game.  Without  reviewing  the 
early  common  law  upon  the  subject  of  game, 
it  may  be  said  that  the  recognized  doctrine 
Is  that  the  tiUe  to  game  belongs  to  the  state 
In  Its  sovereign  capacity,  and  that  the  state 
holds  this  title  in  trust  for  the  use  and  ben- 
efit of  the  people  of  the-  state.  The  state, 
through  its  Le^slature,  has  the  right  to  con- 
trol for  the  common  good  the  killing,  taking, 
and  use  of  game,  so  long  as  the  rights  guaran- 
teed either  by  the  state  or  federal  Constitu- 
tion are  not  encroached  upon.  In  Cawsey 
V.  Brickey,  82  Wash.  653, 144  Paa  938,  it  was 
said: 

"Under  the  common  law  of  England  all 
property  right  in  animals  fers  naturae  was  in 
the  sovereign,  for  the  use  and  benefit  of  the 
people.  The  killing,  taking,  and  use  of  game 
was  subject  to-  absolute  governmental  control 
for  the  common  good.  This  absolute  power  to 
control  and  regulate  was  vested  in  the  colonial 
governments  as  a  i)art  of  the  common  law.  It 
passed  with  the  title  to  game  to  the  several 
states  as  an  incident  of  their  sovereignt.v,  and 
was  retained  by  the  states  for  the  use  and  ben- 
efit of  the  people  of  the  states,  subject  only  to 
any  applicable  provisions  of  the  federal  Consti- 
tution.'' 

See,  also,  Geer  v.  Connectlcat,  161  U.  S. 
519,  16  Sup.  Ct  600,  40  !«.  Bd.  793.  Many 
other  decisions  to  the  same  effect  might  be 
dted,  but  the  multiplication  of  authorities 
upon  this  question  Is  hardly  necessary. 

[8]  While  animals  ferae  natune  belong  to 
the  state,  as  indicated,  yet,  when  they  are 
reclaimed  by  the  art  and  power  of  man, 
they  are  the  subject  of  property,  and  a  prop- 
erty right  thereto  may  be  acquired.  In  2 
Cooley,  Torts  (3d  Ed.)  p.  838,  the  author  says; 

"l^ere  is  no  property  in  wild  animals  until 
they  have  been  subjected  to  the  control  of  man. 
If  one  secures  and  tames  them,  they  are  his 
property;  if  lie  does  not  tame  them,  they  are 
still  bis,  BO  long  as  they  are  kept  confined  and 
under  his  controL" 

In  2  Kent,  Commentaries  (14th  Ed.)  p. 
*348,  upon  the  same  question,  the  author  ob- 
serves: 

Animals  ferae  natune,  so  long  as  they  are 
reclaimed  by  the  art  and  power  of  man,  are  al- 
so the  subject  of  a  Qualified  property;  but  when 
they  are  abandoned,  or  escape,  and  return  to 
their  natural  liberty  and  ferocity,  without  tiie 
animus  revertendi,  the  property  in  them  ceaaea. 
While  this  qualified  property  continues,  it  is  as 
much  under  protection  of  law  as  any  other 
property,  and  every  invasion  of  it  is  redressed 
in  the  same  manner." 

See,   also,  to  the  same  effect,  1  Oooley, 
Blackstone  (4th  Ed.)  p.  743: 
It  will  be  noticed  from  the  excerpt  quoted 
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from  Kent  that  the  author  uses  the  term 
"qnallfied  property."  Many  of  the  decisions 
which  discuss  the  question  use  the  same 
term.  The  appellants  contend  that,  since  the 
property  right  is  a  qualified  one,  the  state, 
In  the  exercise  of  its  police  power,  can  take 
It  away  with  impunity.  But  the  qualified 
property  referred  to  Is  a  property  right 
which  is  defeasible  upon  a  condition  subse- 
quent, which  may  or  may  not  happen.  This 
condition  Is  that,  U  the  animals  return  to 
their  wild  state,  the  property  right  ceases. 
That  the  property  right  Is  a  defeasible  one 
is  recognized  by  Blackstone.  In  1  Ck>oley, 
Blackstone  (4th  Ed.)  p.  744,  referring  to  this 
subject.  It  is  said: 

"In  all  these  creatures,  reclaimed  from  the 
wildnesa  of  their  nature,  the  property  is  not 
absolute,  but  defeasible;  a  property  that  may 
be  destroyed  if  they  resume  their  ancient  wild- 
nesa and  are  found  at  large.  For  if  the  pheas- 
ants escape  from  the  mew,  or  the  fishes  from 
tlie  trunk,  and  are  seen  wandering  at  large  in 
Ibeir  proper  element,  they  become  ferae  na- 
'  tune  again,  and  are  free  and  open  to  the  first 
occupant  that  hath  ability  to  seize  them.  But 
while  they  thus  continue  my  qualified  or  defeasi- 
ble property,  they  are  as  much  under  the  pro- 
tection of  the  law  as  if  they  were  absolutely 
and  indefeasibly  mine;  and  an  action  will  he 
against  any  man  that  detains  them  from  me, 
or  unlawfully  destroys  them." 

[4]  Animals  fene  nature,  if  reclaimed  and 
kept  in  Inclosed  ground,  are  property  which 
will  pass  to  the  executors  and  administra- 
tors of  a  deceased  person.  In  XMeterich  t. 
Fargo,  194  N.  Y.  359,  87  N.  E.  618,  22  L.  B. 
A.  (N.  S.)  686,  quoting  with  approval  from 
1  Halsbiiry'»  Laws  of  England,  i  799,  It  was 
said: 

"Deer,  though  strictly^  speaking  ferae  natnne, 
if  reclaimed  and  kept  in  inclosed  ground,  are 
the  subject  of  property,  ^ass  to  the  executors, 
and  are  liable  to  be  taken  m  distress." 

[6]  Animals  ferse  naturse  are  also,  while 
they  are  reclaimed,  the  subject  of  larceny. 
In  SUte  T.  Shaw,  67  Ohio  St  157,  65  N.  E. 
S75,  60  L.  R.  A.  481,  It  is  said: 

"To  acquire  a  property  right  in  animals  ferse 
naturae,  the  pursuer  must  bring  them  into  his 
power  and  control,  and  so  maintain  his  control 
as  to  show  that  he  does  not  intend  to  abandon 
them  again  to  the  world  at  large.  When  he  has 
confined  them  within  his  own  private  indosure, 
where  he  may  sv-bject  them  to  his  own  use  at 
his  pleasure,  and  maintains  reasonable  precau- 
tions to  prevent  escape,  they  are  so  impressed 
with  his  proprietorship  that  a  felonious  taking 
of  them  from  his  inclosure,  whether  trap,  cage, 
park,  net,  or  whatever  it  may  be,  will  be  lar- 
ceny." 

[6,  7]  It  would  seem  that  If  wild  animals, 
when  reclaimed,  will  pass  to  the  executors 
or  administrators  of  a  deceased  person,  or 
may  be  the  subject  of  larceny,  that  the  pos- 
sessor of  such  animals  would  have  such  a 
right  or  title  thereto  that  It  could  not  be 
taken  away  withont  due  compensation  first 
made.  If  such  property  right  can  be  taken 
away  by  the  act  of  the  Legislature,  then  It 
does  not  have  the  same  protection  of  the 
law  as  any  other  property,  which  both  Kent 
and  Blackstone  say  It  Is  entitled  to. 


The  appellant  cUes  tide  ease  of  Cawsey  ▼. 
Brlckey,  82  Wash.  653,  144  Fac.  938,  supra, 
as  sustaining  his  contention  that  the  re- 
spondent had  only  a  qualified  property  In 
the  deer  and  fowls,  and  that  such  a  proper- 
ty right  could  be  destroyed  by  the  Legislature 
at  any  time.  In  that  case  the  court  was  con- 
sidering the  status  of  game  which  had  not 
been  reclaimed.  The  question  whether  the 
Legislature  had  the  power  to  destroy  the 
property  right  which  exists  in  reclaimed 
game  animals  was  not  before  the  court  and 
was  not  considered  in  the  opinion. 

At  the  legislative  session  for  the  year  191S 
there  was  passed  what  is  known  as  the 
Game  Code.  Laws  1913,  c.  120.  Section  21 
of  this  Code  provides  that  no  person  shall 
at  any  time  or  In  any  manner  acquire  any 
property  in,  or  subject  to  his  dominion  or 
control,  any  of  the  game  birds,  game  animals, 
or  game  fish  mentioned  in  the  act,  but  that 
such  game  animals,  fish,  and  birds  shall  al- 
ways and  under  all  circumstances  remain  the 
property  of  the  state.    Section  S3  provides: 

"No  person  shall,  within  the  state  of  Wash- 
ington, hunt,  catch,  take,  kill,  ship,  convey  or 
cause  to  be  shipped  or  transported  by  common 
or  private  carrier,  to  any  person,  either  within 
or  without  the  state,  purchase,  expose  for  sale, 
have  in  possession  with  intent  to  s^,  sdl  to 
any  person  or  have  in  possession  or  under  con- 
trol at  any  time,  any  eUc,  moose,  caribou,  deer, 
fawn,  mountain  sheep  or  mountain  goat,  or 
any  part  thereof,  including  the  hides,  horns  or 
hoofs  except  as  herein  provided." 

It  wUl  be  noticed  that  this  statute  pro- 
vides that  no  i)erson  shall  "have  in  posses- 
sion or  under  control  at  any  time"  any  of 
the  wUd  animals  therein  mentioned.  It  was 
under  this  statute  that  the  appellants  claim- 
ed that  the  respondent  was  unlawfully  con- 
fining the  deer  and  fowls  mentioned.  It  may 
well  be  doubted  whether,  when  all  of  the 
provisions  of  the  act  are  considered.  It  was 
Intended  by  the  Legislature  that  it  should  be 
retroactive.  In  the  sense  that  it  should  cover 
game  animals  and  birds  reclaimed  prior  to 
its  passage,  and  confined  as  were  those  of 
the  respondent  It  Is  a  rule  of  construction  . 
that  a  statute  will  not  be  given  a  retroactive 
etTect,  unless  by  Ita  terms  it  is  shown  clearly 
that  that  was  the  legislative  intent.  State 
ex  rel.  Savings  Union  v.  Whittlesey,  17 
Wash.  447,  50  Pac.  118;  Rogers  v.  Trumbull, 
32  Wash.  211,  73  Pac.  881 ;  Fowler  v.  Fair- 
child,  3  Wash.  747,  29  Pac.  351.  But,  If  the 
statute  were  to  be  given  a  retroactive  con- 
struction, it  is  plain  that  the  respondent  had 
acquired  such  a  property  right  In  the  deer 
and  fowls  that  it  could  not  be  taken  away 
without  due  process  of  law,  as  provided  in 
article  1,  |  3,  of  the  Constitution  of  this 
state,  aitd  the  fourteenth  amendment  to  the 
federal  Constitution. 

[8]  But  the  appellants  contend  that  under 
the  statutes  of  this  state  as  they  existed  In 
1901,  and  subsequent  thereto,  the  respond- 
ent's possession  of  the  deer  and  fowls  has 
been  at  all  times  wrongful,  and  that  there- 
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fore  be  ooitld  acquire  so  property  right 
therein.  By  Laws  1897,  p.  82,  i  1,  it  was 
made  unlawful  for  any  person  at  a  apeclfled 
season  of  the  year  to  "hunt,  pursue,  take, 
kill,  injure,  or  destroy  any  deer."  By  Laws 
1S99,  p.  277,  §  1,  the  same  language  is  used 
In  the  legislative  enactment  passed  at  that 
session.  By  Laws  1901,  p.  279,  M  1,  2,  while 
the  number  of  deer  that  may  be  killed  is 
limited  the  language  of  the  previous  statutes 
relative  to  hunting,  killing,  etc,  is  not  amend- 
ed. By  the  law  of  1903  it  was  made  unlaw- 
ful for  any  person  within  the  state  of  Wash- 
ington at  any  time  between  the  16th  day  of 
December  and  the  15th  day  of  September  of 
the  following  year  to  "hunt,  pursue,  take, 
kill,  injure,  destroy,  or  possess  any  deer." 
Laws  1903,  p.  94,  c.  71,  |  1.  In  this  statute 
the  term  'possess"  appears  for  the  first  time. 
By  I*ws  1905,  c.  147,  p.  277,  provision  Is 
made  for  licenses,  but  otherwise  the  lan- 
guage of  the  previous  statute  does  not  seem 
to  be  altered.  By  Laws  1911,  p.  396,  §  1,  It 
is  made  unlawful  for  any  person  within  a 
specified  portion  of  the  year  to  "hunt,  pur- 
sue, take,  kill,  injure,  destroy,  or  possess  any 
deer."  In  these  statutes  we  find  nothing 
which  would  make  the  poasession  of  game, 
such  as  that  exercised  by  the  respondent,  un- 
lawful. It  Is  true  that  both  the  laws  of 
1903  and  1911  use  the  term  "possess."  But 
reading  this  term  In  connection  with  the  con- 
text it  is  plain  that  the  Legislature  meant 
to  take  possession  during  the  prohibited  sea- 
son. In  addition  to  this  the  respondent's 
herd  of  deer  had  Its  foundation  some  two 
years  previous  to  the  passage  of  the  law  of 
1903.  There  can  be  no  question  that  in  none 
of  the  laws  passed  prior  to  the  year  19L3 
were  the  terms  used  suffldently  broad  to 
cover  the  possession  of  deer  which  were 
reclaimed  and  kept  in  an  Inclosure. 

[I]  The  appellants  also  complain  of  cer- 
tain provisions  of  the  judgment  This  Judg- 
ment provides  that  the  respondent  is  not  en- 
titled to  kill  the  deer,  or  any  of  them,  dur- 
ing the  closed  season,  except  that,  should 
any  deer  become  wounded  or  crippled,  and 
it  should  become  necessary  to  kill  it  on  that 
account,  that  this  might  be  done,  or  If  It 
should  become  necessary  In  the  care  and 
management  of  the  herd  of  domesticated  ani- 
mals to  kill  one  or  more  of  them,  this  might 
be  done.  We  do  not  think  the  decree  went 
too  far  in  this  regard.  To  kill  an  animal 
wounded  or  crippled  In  a  fight  many  times 
becomes  a  humane  act  And  since  the  re- 
spondent has  a  property  right  in  the  animals, 
if  necessary  in  the  care  and  management  of 
the  herd  to  kill,  he  may  do  so  without  of- 
fending the  law. 

[10]  The  portion  of  the  Judgment  relating 
to  fowls,  fitter  providing  that  the  respondent 
aball  have  the  same  ownership  and  right  to 
possession  thereof  as  he  is  given  to  the  deer, 
concludes: 

"And  to  dispose  of  them  in  such  manner  as 
be  sees  fit" 


The  provision  of  the  decree  which  gives 
the  right  to  the  respondent  to  dispose  of  the 
fowls  in  such  manner  as  he  sees  fit  is  too 
broad.  Acting  thereunder  the  respondent 
would  have  the  right  to  kill  and  .sell  such 
fowls  during  the  closed  season.  If  this  may 
be  done,  it  would  seriously  Interfere  with 
the  enforcement  of  the  game  laws  of  the 
state,  because  of  the  difficulty  of  determining 
whether  a  fowl  killed  and  possessed  during 
the  closed  season  had  been  a  reclaimed  or 
wild  bird.  For  the  protection  of  the  game 
birds  of  the  state,  the  state  has  the  power 
to  prohibit  the  killing  and  disposing  of  re- 
claimed game  during  the  closed  season.  In 
New  York  ex  rel.  Sllz  v.  Hesterberg,  Sheriff 
of  Kings  Comty,  211  U.  S.  31,  29  Sup.  Ct 
10,  53  L.  Ed.  75,  the  relator,  August  Sllz,  a 
dealer  in  imported  game,  had  been  arrested 
and  convicted  for  having  in  his  possession 
in  the  city  of  New  York  one  Imported  golden 
plover  which  had  been  lawfully  taken,  killed, . 
and  captured  in  Eihgland  during  the  open 
season  for  such  game  birds  there,  and  there- 
after sold  and  consigned  to  Sllz  in  the  city 
of  New  York  by  a  dealer  in  game  in  the  city 
of  London.  He  likewise  had  In  bis  poisses- 
slon  the  body  of  one  black  cock,  a  member 
of .  the  grouse  family,  which  was  lawfully 
taken,  killed,  and  captured  in  Russia  dur- 
ing the  open  season  for  such  game  there, 
and  thereafter  sold  and  consigned  to  Sllz 
in  New  York  City  by  the  same  dealer  In 
London.  Such  birds  were  Imported  by  Sllz 
in  accordance  with  the  tariff  laws  of  the 
United  States,  during  the  open  season  for 
grouse  and  plover  in  New  York.  At  the  time 
Sila  was  arrested  under  the  statutory  law 
of  New  York,  it  was  unlawful  for  him  to 
have  In  his  possession  birds  or  fowl  of  the 
kind  mentioned.  The  Supreme  Ck>urt  of  the 
United  States  sustained  the  law  and  the  con- 
viction of  Sllz  thereunder.  In  the  course  of 
the  opinion  it  was  said: 

"In  order  to  protect  local  game  during  the 
closed  season  It  has  been  found  expedient  to 
make  posseasion  of  all  such  game  during  that 
time,  whether  taken  within  or  without  the 
state,  a  misdemeanor.  In  other  states  of  the 
Union  such  laws  have  been  deemed  essential, 
and  have  been  sustained  by  the  courts  [citing 
authorities].  It  has  been  provided  that  the  pos- 
session of  certain  kinds  of  game  during  the 
closed  season  shall  be  prohibited,  owing  to  the 
possibility  that  dealers  in  game  may  sell  birds 
of  the  domestic  kind  under  the  claim  that  they 
were  taken  in  another  state  or  country.  The 
object  of  such  laws  is  not  to  affect  the  legality 
of  the  taking  of  game  in  other  states,  but  to 
protect  the  load  game  in  the  interest  of  the 
food  supply  of  tbe  people  of  the  state.  We  can- 
not say  diat  such  purpose,  fi-equently  recog- 
nized and  acted  npon,  is  an  abuse  of  the  police 
power  of  the  state,  and  as  such  to  be  declared 
void  because  contrary  to  the  fourteenth  amend- 
ment of  the  Constitution." 

The  respondent  claims  that  since  the 
plaintiff  testified  upon  the  trial  that  he  had 
never  killed  any  of  his  birds  and  never  ex- 
pected to,  the  question  whether  or  not  he 
would  have  a  right  to  kill  and  dispose  of 
the  birds  under  the  decree  is  simply  a  moot 

Digitized  by  ^^jOOQ  IC 


636 


152  PACIFIC  BBFOBTEB 


(Wadv 


question.  The  future  rights  of  the  respond- 
ent under  the  decree  are  measured,  not  by 
the  testimony  which  he  gave  upon  the  trial, 
but  by  the  language  of  the  Judgment.  Under 
the  Judgment  as  drawn  he  plainly  'would 
hare  the  right  to  kill  and  dispose  of  any  of 
his  birds  at  any  time.  He  does  not  claim 
that  hla  proper^  rights  ta  either  the  game 
animals  or  the  birds  is  beyond  the  police 
power  of  the  state.  In  the  course  of  his 
brief  upon  this  question  it  is  said: 

"If  the  lower  court  had  thought  it  proper  to 
decide  the  moot  question  of  plaintiff's  right  to 
kill  his  expensive  birds,  we  should  not  have  ob- 
jected; and  if  your  honors  think  it  necessary 
to  decide  that  question,  we  certainly  do  not  ob- 
ject Indeed,  to  be  of  as  much  assistance  as 
we  may,  we  expressly  concede  that  plaintiff 
has  no  right  to  kill,  sell,  or  have  possession  of 
the  carcasses  of  his  birds  daring  the  time  when 
the  law  declares  it  illegal." 

It  cannot  be  successfully  contended  that 
the  provlsicm  of  the  decree  which  gives  the 
right,  whether  It  is  exercised  or  not,  to  kill, 
sell,  or  have  In  possession  the  carcasses  of 
the  birds  during  the  closed  season,  covers  a 
moot  question.  On  the  other  hand.  If  the 
question  of  the  right  of  the  respondent  to  kill 
and  dispose  of  his  birds  was  not  before  the 
court,  a  provision  in  the  Judgment  which 
gives  him  this  right  has  no  proper  place 
therein. 

The  cause  will  be  remanded,  with  direction 
to  the  superior  court  to  eliminate  that  clause 
from  the  Judgment  which  reads  as  follows: 
"And  to  dispose  of  them  in  such  manner 
as  he  sees  fit."  In  all  other  respects  the 
judgment  Is  affirmed.  Neither  party  wUl  re- 
cover costs  in  this  court 

MORRIS,  C.  J.,  and  EE.LIS  and  FULLER- 
TON,  JJ.,  concur. 


STATE  ex  rel.  ACKERMAN  v.  MEATH, 
State  Treasurer.     (No.  13080.) 

(Supreme  Court  of  Washington.    Nov.  6,  1916.) 

States  ^ssliO—WAKBANTS— Payment  of  Du- 
plicate—Rights  OF  ASSIONKB  of  OBIGINAL. 
Where  a  warrant  issued  upon  the  state 
treasurer  for  the  payment  of  a  sum  out  of 
the  funds  of  Industrial  Insurance  Department, 
and,  on  the  holder's  claim  that  it  was  not  paid 
and  bad  been  lost  and  upon  his  indemnity  bond, 
a  duplicate  issued,  which  the  treasurer  paid,  the 
subsequent  assignee  of  the  original  warrant  was 
not  entitled  to  payment  thereon. 

[Ed.  Note.— For  other  cases,  see  States,  Cent 
Dig.  §  136 ;    Deo.  Dig.  <S=»140.] 

Department  2.  Original  mandamus  by  the 
State,  on  relation  of  S.  L.  Ackerman,  against 
Edward  Meath,  as  Treasurer  of  the  State  of 
Washington.    Writ  denied. 

R.  H.  Fry,  of  Olympia,  for  relator.  B.  H. 
Gule,  of  Seattle,  and  W.  V.  Tanner  and  John 
M.  Wilson,  both  of  Olympia,  for  respondent 

PARKER,  J.  The  relator,  S.  I*  Ackerman, 
claiming  to  be  the  bolder  by  assignment  of 


an  unpaid  warrant  Issned  by  the  state  audi- 
tor upon  the  state  treasurer  against  Vm  ao- 
cident  fund  of  the  Industrial  Insurance  De- 
partment, seeks  by  mandamus  to  compel  the 
state  treasurer  to  pay  the  warrant,  wtalch 
the  treasurer  has  refused  to  do.  The  undis- 
puted controlling  facts  are  as  follows:  On 
December  21,  1914,  upon  a  proper  voucher 
therefor  from  the  Industrial  Insurance  Com- 
mission, the  state  auditor  duly  issned  to 
O.  A.  Burkland  a  warrant  Xipon  the  state 
treasurer  for  the  sum  of  136.90,  iwyable  out 
of  the  accident  fund  of  the  Industrial  Insure 
ance  Department  On  January  28, 1915,  Burk- 
land, claiming  to  have  lost  this  warrant,  ap- 
plied to  the  state  auditor  for  a  duplicate 
warrant  He  made  affidavit  in  writing  of 
that  fact  and  of  the  fact  that  the  warrant 
was  unpaid,  and  also  furnished  the  auditor 
an  Indemnity  bond.  Thereupon  the  auditor, 
on  February  3,  1915,  Issued  to  him  a  dupli- 
cate of  the  original  warrant,  of  the  same 
date,  with  the  word  "Duplicate"  Indorsed 
across  the  face  thereof.  On  February  10, 
1915,  this  duplicate  warrant  was  by  Burk- 
land caused  to  be  presented  to  the  state 
treasurer  for  payment,  when  it  was  accord- 
ingly paid.  Thereafter,  on  or  about  April  16, 
1915,  Burkland,  then  having  the  original 
warrant  In  his  iwsseesion,  assigned  and  de- 
livered the  same  for  valuable  consideration 
to  the  relator,  S.  L.  Ackerman.  Thereafter, 
the  relator  having  presented  the  original 
warrant  to  the  state  treasurer  for  payment 
and  payment  thereof  being  by  the  treasurer 
refused,  this  proceeding  followed. 

It  la  too  plain  for  argument  that  If  Burk- 
land were  now  the  holder  of  this  original 
warrant  and  attempting  to  enforce  its  pay- 
ment, as  this  relator,  his  assignee,  is  attempt- 
ing to  do,  he  would  have  no  right  whatever 
as  the  holder  of  the  warrant,  havlug  received 
payment  upon  hls'  presentation  of  the  dupli- 
cate warrant.  We  are  quite  unable  to  see 
that  the  relator  is  in  any  better  position, 
since  he  is  only  the  assignee  of  a  nonnegotl* 
able  obligation  at  best,  of  which  assignment 
the  state  treasurer  not  only  had  no  notice, 
but  which  assignm^it  was  not  made  until 
after  the  obligation  was  satisfied  by  payment 
of  the  duplicate  warrant  by  the  treasurer. 
We  can  conceive  of  no  theory  which  lenda 
support  to  the  relator's  claim  here  made, 
since  the  law  applicable  to  the  rights  of  In- 
nocent purchasers  of  negotiable  paper  is  of 
no  avail  to  him.  In  State  ex  rel.  Olympia 
National  Bank  v.  Lewis,  62  Wash.  266,  113 
Pac.  629,  we  said: 

"It  needs  no  argument  to  demonstrate  that  if 
Hamilton  were  the  relator  in  this  proceeding 
and  still  the  holder  of  the  warrant,  he  could 
not  successfully  maintain  this  proceeding  and 
thereby  enforce  the  payment  of  the  warrant  by 
the  treasurer.  This  being  the  law,  the  relator, 
of  course,  is  In  no  better  position,  unless  it  be 
held  that  the  warrant  is  negotiable  paper  ac- 
quired by  the  relator  as  an  innocent  holder  for 
value  before  maturity.    That  such  warrants  are 
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'not  negotiable  in  the  sense  of  ezdading  inquiry 
into  the  legality  of  their  issue,  or  to  exclude  de- 
fenses thereto,'  has  been  determined  by  the  pre- 
vious decisions  of  this  court,  in  harmony  with 
the  general  rule  upon  that  subject.  Bardsley 
V.  Sternberg.  17  Wash.  243,  49  Pac.  499 ;  West 
Philadelphia  Title  &  Trust  Oo.  v.  Olympia,  10 
Wash.  150.  52  Pac.  1015 ;   28  Cyc.  1570.'' 

It  seems  clear  to  us  that  the  treasurer 
rightly  refused  to  pay  the  original  warrant 
as  demanded  by  the  relator. 

The  writ  Is  denied. 

MORRIS,  a  J.,  and  MAIN,  MOUNT,  and 
HOLCOMB,  JJ.,  concur. 


BARKER  et  aL  v.  STATE  FISH  COMMIS- 
SION.    (No.  12795.) 
(Supreme  Court  of  Washington.    Noy.  10, 1916.) 

1.  Constitutional  Law  <8=»205,  236  —  Fish 
^=»9— Grants  or  Spkcial  Pbiviuiobs  and 

Laws  1915,  p.  80,  |  36,  providing  that  it 
■hall  be  unlawful  to  operate  in  any  of  the  wa- 
ters of  Puget  Sound  any  purse  seine,  drag  seine, 
or  other  like  seine  or  net  of  a  greater  length 
than  500  hundred  feet  with  meshes  less  than 
2^  inches  stretch  measure,  and  after  Janu- 
ary, 1918,  3  inches  stretch  measure,  and  that  it 
shall  also  bo  unlawful  to  operate  any  gill  net  of 
a  greater  length  than  500  feet  with  meshes  less 
than  5  inches  stretch  measure,  does  not,  because 
it  permits  the  use  of  purse  and  drag  seines  of 
over  500  feet  in  length  with  a  smaller  mesh 
than  the  mesh  required  with  respect  to  gill  nets 
of  the  same  length,  deny  to  gill  net  fishermen  the 
equal  protection  of  the  laws,  in  violation  of 
Ck>nst.  U.  S.  Amend.  14,  or  grant  to  purse  and 
drag  seine  fishermen  privileges  and  immunities 
which  it  withholds  from  gill  net  fishermen,  in 
violation  of  Const.  Wash,  art  1,  §  12,  as  it  dis- 
criminates only  as  to  appliances  used,  and  per- 
mits every  person  to  use  each  class  of  appli- 
ances under  exactly  the  same  conditions  and  re- 
strictions, and  it  does  not  aSect  the  validity  of 
the  act  that  its  operation  will  entirely  destroy 
the  vocation  of  the  gill  net  fishermen,  assuming 
such  to  be  its  effect 

[Bd.  Note. — For  other  cases,  see  Constitutional 
Law,  Cent  Dig.  §§  591-624,  704;  Dec.  Dig. 
<g=205,  236;  Fish,  Cent  Dig.  §§  17,  18;  Dec. 
Dig.  ig=»9.] 

2.  Constitutional  Law  <S=s>207,  208— Gbahts 
or  Special  Pbivileges  and  Iumunities. 

The  classification  of  territory  in  game  and 
fish  laws  preventing  hunting  or  fishing  in  a 
portion  of  the  state  and  permitting  it  elsewhere 
in  the  state  Is  not  a  discrimination  between  or  a 
classification  of  persona  in  violation  of  the  state 
or  federal   Constitution. 

[Ed.  Note. — For  other  cases,  see  Constitutional 
Law,  Cent  Dig.  §§  625-677 ;  Dec.  Dig.  <@=5»207, 
208.] 

8.  Constitutional  Law  «=>47— Determina- 
tion OF  Validity  op  Statute— Evidence. 
The  courts  cannot  hear  evidence  touching 
the  constitutionality  of  a  statute,  but  must  de- 
termine its  validity  from  the  matters  appearing 
on  its  face  and  matters  of  which  the  court  can 
take  judicial  notice,  though  there  may  be  some 
seeming  exceptions  to  this  rule. 

[Ed.  Note. — For  other  cases,  see  Constitutional 
Law,  Cent  Dig.  §g  43-45 ;  Dec.  Dig.  <S=»47.] 

4.  CONSnTUTIONAL  LAW  ®=>70— DETERMINA- 
TION OF  Validity  of  Statutes  —  Judicial 
Functions. 

That  Laws  1915,  p.  80,  {  86,  la  unwise  or 

unjust  in  that  the  3-indi  mesh  thereby  permit- 


ted to  be  used  in  purse  and  drag  nets  is  mucb 
more  destructive  to  fish  than  the  5-lnch  mesh 
permitted  to  be  used  in  gill  nets,  is  a  matter 
with  which  the  court  lias  nothing  to  do,  as  it 
does  not,  for  this  reason,  discriminate  between 
persons  or  grant  privileges  or  immunities  to  any 
class  and  withhold  them  from  another,  nor  deny 
to  any  person  the  equal  protection  of  the  laws. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent  Dig.  §{  129-132,  137 ;  Dec  Dig.  <8=» 
70.] 

Department  2.  Appeal  from  Superior 
Court,  Thurston  County;  John  B.  Mitchell, 
Judge. 

Action  by  John  F.  Barker  and  others 
against  the  State  Fish  Commission.  From 
a  Judgment  of  dismissal,  plaintiffs  appeaL 
Affirmed. 

Vlnce  H.  Taben,  of  Seattle,  for  appellanta; 
W.  V.  Tanner,  Atty.  Gen.,  and  Edward  W. 
Allen,  Asst  Atty.  Gen.,  for  respondent. 

PARKER,  J.  This  action  was  commenced 
In  the  superior  court  for  Thurston  county  by 
John  F.  Barker  and  others  In  behalf  of  them- 
selves and  all  others  similarly  situated, 
against  Ernest  Lister,  Governor,  Edward 
Meath,  treasurer,  and  L.  H.  Darwin,  state 
flsb  commissioner,  constituting  the  state  fish 
commission,  seeking  to  enjoin  them  from 
commencing  any  action  or  proceeding  looking 
to  the  arrest  or  prosecution  of  the  plaintiffs 
or  others  Blmllarly  situated  for  violations  of 
the  provisions  of  the  fisheries  code  enacted 
by  the  Legislature  of  1915.  The  plaintiffs' 
complaint  was  demurred  to  on  the  ground, 
among  others,  that  it  did  not  state  facts 
suflicient  to  constitute  a  cause  of  action.  The 
demurrer  was  sustained  by  the  superior 
court,  and,  the  plaintiffs  electing  to  stand  on 
their  complaint  and  not  plead  further.  Judg- 
ment of  dismissal  was  entered  against  them, 
from  which  they  have  appealed. 

[1]  The  claimed  rights  of  appellanta  to  the 
relief  prayed  for  Is  by  their  counsel  rested 
upon  the  ground  of  the  unconstltutlonalty  of 
the  fisheries  code  of  1915.  It  Is  contended 
that  the  restrictions  and  regulations  of  this 
law.  If  enforced,  would  deny-  to  appellants 
privileges  and  Immunities  whlcb  it  grants 
to  others.  In  violation  of  article  1,  }  12,  of 
the  state  Constitution,  and  would  also  deny 
to  them  the  equal  protection  of  the  laws,  in 
violation  of  the  fourteenth  amendment  to 
the  Constitution  of  the  United  States. 

The  allegations  of  the  complaint,  so  tar 
as  necessary  to  here  notice  them,  are  as  fol- 
lows: 

"That  these  plaintiffs  and  all  others  similar- 
ly situated  and  for  whom  this  action  is  brought 
are  fishermen  and  derive  their  income  from  their 
daily  prosecution  of  their  occupation  as  fisher- 
men in  the  waters  of  Puget  Sound  and  other 
tide  and  fresh  waters  of  the  state  of  Washing- 
ton ;  that  they  have  Invested  in  boats,  seines, 
nets,  anchors,  and  other  equipment  and  para- 
phernalia used  ia  their  said  business  upwards  of 
the  sum  of  $75,000,  and  each  and  all  of  the  said 
plaintiffB  are  directly  and  financially  interested 
in  the  welfare  and  preservation  of  said  business 
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and  industry;  that  the  value  of  the  personal 
property  and  equipment  possessed  and  used  by 
the  average  gill  net  fisherman  in  the  conduct  of 
his  fishing  operations  is  at  least  the  sum  of  $1,- 
200. 

"That  gill  net  fishing  is  conducted  and  carried 
on  in  all  tide  and  nontide  waters  of  the  state  of 
Washington,  and  is  conducted  for  all  practical 
purposes  by  means  of  a  net  about  350  fathoms 
in  length  and  100  meshes  of  3-incb  stretch  meas- 
ure in  depth;  that  it  is  necessary,  in  order 
that  said  net  may  be  used  efficiently,  that  it  shall 
lie  open,  without  tension,  the  meshes  being 
spread  open,  and  the  net  spreading  in  the  water 
transverse  to  the  current  or  tide  in  such  manner 
that  it  automatically  entraps  the  fish  in  the 
meshes  of  the  net  by  means  of  the  gills  of  the 
fish ;  that  a  purs^  net  or  seine  is  about  1800  feet 
in  length,  and  varies  in  depth  from  18  to  26 
fathoms,  and  is  operated  in  such  manner  by 
about  eight  men  or  more  and  with  engine  power, 
in  addition,  so  as  to  entrap  the  fish  by  pulling  in 
the  purse  lines,  thereby  taking  in  from  600  to 
800  marketable  fish,  and  sometimes  18,000  or 
20,000  fish,  in  one  haul. 

"That  the  necessary  investment  of  a  gill  net 
fisherman  is  usually  confined  to  one  individual, 
and  is  operated  by  one  or  two  men,  and  if  said 
business  is  unreasonably  and  oppressively  re- 
stricted or  prohibited,  it  would  entirely  confiscate 
the  property  of  the  fisherman  invested  in  his 
tackle  and  apparel  and  accoutrements,  to  his  in- 
dividual damage  in  the  sum  of  $1,200  or  more ; 
that  it  is  necessary  that  they  follow  their  calling 
and  vocation  each  day  in  the  year,  and  it  is  only 
possible  to  successfully  operate  the  same  during 
the  hours  after  sunset  and  before  daylight ;  that 
in  order  to  operate  a  gill  net  feasibly  or  for  any 
practical  purpose  it  would  require  a  working 
line  at  least  400  fathoms  in  length,  whereas,  un- 
der the  provisions  of  said  act  of  March  6^  1915, 
the  gill  net  fisherman  is  only  permitted  to  use 
a  working  line  limited  to  500  feet  in  length, 
which  is  insufficient  and  Impossible  of  any  prac- 
tical use  or  utility  in  the  waters  of  Puget  Sound. 

"That  under  the  provisions  of  said  act  above 
mentioned,  and  by  reason  of  the  limitation  of  the 
dimension  of  the  working  tackle,  the  provisions 
thereof  are  discriminatory  in  favor  of  Uie  purse 
net  as  against  the  gill  net  and  to  the  injury  and 
extermination  of  the  gill  net  fishermen,  and  for 
the  protection  and  benefit  of  the  purse  net  fish- 
ermen, and  that  the  same  is  arbitrary  and  un- 
founded upon  any  consideration  of  public  health 
or  public  safety  or  upon  any  necessity,  inherent 
or  otherwise,  but  simply  as  aforesaid,  for  the 
discrimination  against  the  gill  net  fishermen." 

Other  allegations  follow  these.  Invoking 
tbe  protection  of  the  state  and  federal  con- 
stitutional guaranties  above  noticed. 

The  discriminating  provisions  of  tbe  law 
which  are  particularly  called  to  our  atten- 
tion and  claimed  by  counsel  for  appellants 
to  withhold  from  them  the  equal  protection 
of  the  laws  in  violation  of  the  constitutional 
guaranties  Invoked  are  found  in  section  36 
of  the  law  reading  as  follows : 

"It  shall  be  unlawful  to  use  any  pound  net, 
trap,  fish  wheel  or  other  fixed  appliance  for 
catching  salmon  or  other  food  fish  with  meshes 
under  three  inches,  stretch  measure.  It  shall 
be  unlawful  to  operate  in  any  of  the  waters  of 
Puget  Sound  any  purse  seine,  drag  seine  or 
other  like  seine  or  net  of  a  greater  length  than 
five  hundred  feet  with  meshes  less  than  two  and 
one-half  inches  stretch  measure,  during  the  year 
1915,  and  after  .lanuary  first,  1916,  with  meshes 
less  than  three  inches  stretch  measure.  It  shall 
also  be  unlawful  to  operate  in  any  of  the  said 
waters  any  gill  net  of  a  greater  length  than  five 
hundred  feet  with  meshes  less  than  five  inches 
stretch  measure."    Section  36,  Laws  1015,  p.  80. 


The  argament  of  counsel  tor  appellants 
Is,  In  substance,  that  since  purse  and  drag 
seines  of  over  600  feet  In  length  with  mesh- 
es of  "three  inches  stretch  measure"  may  be 
used,  while  gill  nets  of  over  500  feet  In  length 
shall  have  meshes  of  "five  Inches  stretch 
measure,"  there  la  thereby  prescribed  a  dis- 
crimination In  favor  of  those  engaged  in  purse 
and  drag  seine  fishing  and  against  those  en- 
gaged in  gill  net  fishing,  and  that  therefore 
purse  and  drag  seine  fishermen  are  granted 
privileges  and  immunities  which  are  with- 
held from  appellants,  who  are  gill  net  fish- 
ermen. It  seems  plain  to  as  that  this  Is  not 
a  dlBcrimlnation  between  or  a  classification 
of  persons,  but  only  a  lUscrimlnation  as  to 
appliances  which  may  be  used,  and  that  as 
to  each  class  of  such  appliances  every  per- 
son may  use  them  under  exactly  the  same 
conditions  and  restrictions.  There  Is  no 
suggestion  \n  tbe  law  that  gill  nets  may  not 
be  used  as  the  law  precrlbes  by  all  persons, 
or  that  purse  and  drag  seines  may  not  be  used 
as  tbe  law  prescribes  by  all  persons.  There 
Is  plainly  no  discrimination  touching  any 
characteristic  or  quality  attaching  to  the 
person  of  appellants  or  any  other  person. 

[2]  It  has  become  the  settled  law  of  this 
state,  in  harmony  with  tbe  rule  prevailing 
in  other  states,  that  the  dasslficatiou  of 
territory  in  game  and  fish  laws  preventing 
hunting  or  fishing  In  a  portion  of  the  state 
and  permitting  It  elsewhere  In  the  state  is 
not  a  discrimination  between  or  a  classifi- 
cation of  persons  In  violation  of  the  state  or 
federal  constitutional  guaranties  here  in- 
voked. Hayes  y.  Washington,  2  Wash.  T. 
286,  6  Pac.  927;  State  v.  Tlce,  69  Wash, 
403,  126  Pac.  168,  41  L.  H.  A.  (N.  S.)  469; 
Cawsey  v.  Brlckey,  82  Wash.  653,  144  Pac 
938.  Among  the  numerous  decisions  of  other 
states  80  holding  we  note :  Portland  Fish  Co. 
T.  Benson,  56  Or.  147.  108  Pac.  122;  Bltten- 
haus  V.  Johnston,  92  Wis.  688,  66  N.  W.  805, 
32  L.  K.  A.  380. 

Classification  of  methods  of  taking  fish, 
making  certain  methods  lawful  and  other 
methods  unlawful,  has  been  held  not  to 
discriminate  between  persons.  In  violation  of 
any  constitutional  right  State  v.  Lewis,  134 
Ind.  250,  33  N.  E.  1024,  20  L.  K.  A.  52 :  State 
y.  Mrozlnskl,  69  Minn.  466,  61  N.  W.  500,  27 
L.  R.  A.  76. 

Classifications  of  businesses,  even  as  be- 
tween businesses  contitutlng  places  of  amuse- 
ment, In  Sunday  observance  laws,  making 
some  lawful  and  oth^s  unlawful  on  Sun- 
days, has  been  held  not  to  be  a  classification 
of  persons  within  tbe  privileges  and  Immu- 
nities or  the  equal  protection  guaranties  of 
the  state  and  federal  Constitutions.  State 
V.  Nichols,  28  Wash.  628,  69  Pac.  372 ;  State 
V.  Dolan,  13  Idaho,  603,  92  Pac.  995,  14  L. 
R.  A.  (N.  S.)  1259 ;  Carr  t.  State,  176  Ind. 
241,  93  N.  B.  1071,  82  L.  R.  A.  (N.  S.)  1190. 

Discriminations  In  the  peddlers'  license 
law  by  classifying  territory,  articles  peddled. 
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and  means  of  conreylng  articles  while  be- 
ing peddled  has  been  held  by  this  conrt  not 
to  be  a  discrimination  between  i)erson8  In 
violation  of  the  constitutional  gnarantles 
here  invoked.  McKnlght  v.  Hodge,  56  Wash. 
289,  104  Pac  504,  40  L.  K.  A.  (N.  S.)  1207. 
A  law  looking  to  the  preservation  of 
health,  requiring  herds  of  dairymen  selling 
milk  In  dties,  towns,  or  villages  to  be  regis- 
tered with  the  live  stock  sanitary  board, 
while  not  applying  to  persons  who  may  sell 
mUk  in  the  country,  was  held  not  to  be  an 
unconstitutional  discrimination  between  per- 
sons by  the  Supreme  Court  of  Maryland  In 
State  V.  Broadbelt,  89  Md.  565,  43  Atl.  771, 

45  U  B.  A.  433,  73  Am.  St  Rep.  201. 
This  court  held,  in  State  v.   StOTey,   61 

Wash.  630,  99  Pac.  878,  that  the  herd  law 
permitting  stodt  to  run  at  large  in  certain 
portions  of  the  state  and  preventing  it  in  oth- 
er portions  of  the  state  under  certain  condi- 
tions is  not  a  discrimination  as  between  per- 
sons in  violation  of  any  constitutional  right 

These  decisions  rest  upon  the  theory  that 
such  discriminations  have  no  reference  to 
any  characteristic  or  quality  attaching  to  the 
person  of  those  who  may  be  affected  by  such 
laws.  Manifestly  every  person  is  privileged 
to  reap  the  benefit  of  this  law  and  escape 
the  consequences  of  violating  its  provisions, 
upon  terms  which  "equally  belong  to  all  citi- 
zens," without  surrendering  in  the  least  any 
of  the  rights  they  may  possess  apart  from 
the  subject-matter  the  law  regulates.  A  crit- 
ical examination  of  the  decisions  relied  up- 
on by  counsel  tor  appellants  will,  we  think, 
show  that  they  deal  with  laws  which  classify 
persons  as  such  apart  from  considerations 
having  any  reasonable  relation  to  the  subject- 
matter  of  the  laws  Involved.  We  notice 
those  most  strongly  relied  upon,  as  follows: 

In  State  v.  Montgomery,  94  Me.  192,  47 
AtL  165,  80  Am.  St  Rep.  386,  there  was  In- 
Tolved  a  peddlers'  license  law  which  pro- 
vided for  the  granting  of  peddlers'  licenses 
to  citizens  of  the  TTnited  States,  and  pre- 
venting the  granting  of  such  licenses  to 
aliens,  though  living  in  the  state.  This  was 
held  to  be  a  denial  to  aliens  of  the  equal 
protection  of  the  laws,  as  guaranteed  by  the 
fourteenth  amendment  to  the  Constitution  of 
the  United  States,  providing  that : 

"No  state  shall  •  *  *  deny  to  any  person 
within  its  jurisdiction  the  equal  protection  of 
the  laws." 

Tliis  holding  was  rested,  manifestly,  upon 
the  theory  that  the  citizenship  of  the  ap- 
plicant for  a  license  had  no  possible  lawful 
relation  to  the  subject-matter  of  the  law  in 
the  light  of  this  federal  constitutional  guar- 
anty. 

In  Gustafson  v.  State,  40  Tex.  Or.  E,  67, 

46  S.  W.  717,  48  S.  W.  618,  43  L.  R.  A.  615, 
there  was  Involved  a  law  discriminating  be- 
tween taxpayers  and  nontaxpayers  as  to  the 
right  to  take  oysters  from  public  waters. 
This  was  held  to  violate  the  constitutional 
guaranty  of  equal  rights,  in  that  it  was  a 


discrimination  between  persons  because  of  a 
difference  which  had  no  proper  relation  to 
the  subject-matter  of  the  law. 

In  State  v.  Hill,  98  Miss.  142,  63  South.  411, 
31  L.  R.  A  (N.  S.)  490,  there  was  involved  a 
law  discriminating  as  to  the  fishing  rights 
in  the  waters  of  a  given  county  between  the 
inhabitants  of  tliat  county  and  other  inhab- 
itants of  the  state.  This  was  held  to  be  an 
unconstitutional  discrimination  between  per- 
sons within  the  jurisdiction  of  the  state. 
Manifestly  the  mere  difference  in  residence 
could  have  no  proper  relation  to  the  subject- 
matter  of  the  law.  In  Harper  v.  Galloway, 
58  Fla.  255,  51  South.  226,  26  L.  R.  A.  (N. 
S.)  794,  19  Ann.  Cas.  235,  and  State  v.  Hlg- 
gins,  51  S.  C.  51,  28  S.  E.  15,  38  U  R.  A  661, 
the  same  conclusions  were  reached  upon  the 
question  of  discrimination  between  residents 
of  different  portions  of  the  state. 

In  State  v.  MltcheU,  97  Me.  66,  53  AH  887, 
94  Am.  St  Rep.  481,  there  was  involved  a 
law  discriminating  between  those  who  paid 
tases  to  the  amount  of  $25  and  those  who 
paid  a  less  tax ;  the  former  being  permitted 
to  peddle  without  a  license,  while  the  latter 
were  required  to  procure  a  license  and  pay  a 
fee  therefor.  This  was  held  to  be  an  uncon- 
stitutional classification  of  persons  based  up- 
on a  difference  which  had  no  reasonable  rela- 
tion to  the  law. 

In  all  of  these  decisions  relied  ui>on  by 
counsel  for  appellants  there  was  manifestly 
attempted  to  be  made  by  the  lawmakers  a 
classification  of  persons,  which  was  not  lim- 
ited to  a  difference  in  appliances,  means,  or 
methods  used  in  carrying  on  the  particular 
occupation  or  business  sought  to  be  regulat- 
ed. This,  we  think,  renders  those  decisions 
and  the  problems  there  involved  quite  differ- 
ent from  the  question  here  presented. 

[3]  Cbnnsel  for  appellants  makes  some  con- 
tention that  by  the  allegations  of  their  com- 
plaint they  have  presented  a  condition  call- 
ing for  the  taking  of  evidence  in  the  courts 
upon  the  question  of  the  real  nature  of  the 
discrimination  effected  by  this  law.  It  is  ar- 
gued that  the  facts  here  alleged  bring  this 
case  within  an  exception  to  the  rule  that  the 
constltutionalty  of  a  statute  must  be  deter- 
mined from  those  matters  which  appear  upon 
its  face  and  from  those  matters  of  which 
the  court  may  take  judicial  notice.  The  sug- 
gestion that  the  court  should  hear  evidence 
touching  the  question  of  the  constitutionality 
of  a  statute  is  somewhat  startling  when  the 
possible  far-reaching  effect  of  such  a  course 
is  upon  reflection  rendered  apparent  Mani- 
festly such  Is  not  the  rule,  as  has  been  clear- 
ly pointed  out  in  numerous  decisions,  among 
which  are  Stevenson  v.  Colgan,  91  Cal.  C49, 
27  Pac.  1089,  14  L.  R.  A.  459,  26  Am.  St  Rep. 
230;  Pittsburgh,  C,  0.  &  St  L.  Ry.  Co.  v. 
State,  180  Ind.  245,  102  N.  B.  26,  L.  R.  A 
1915D,  458,  and  notes.  We  are  not  prepared 
to  say  that  there  cannot  be  found  in  the 
books  seeming  exceptions  to  thi§  rul%^But 
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if  there  are  such  exceptions,  which  are  real, 
rather  than  apparent,  we  are  quite  convinced 
they  are  wholly  Inapplicable  to  laws  of  the 
nature  here  Involved.  However,  our  conclu- 
sion would  be  the  same  In  this  case,  though 
we  should  regard  the  allegations  of  appel- 
lants' complaint  as  showing  that  the  vocation 
of  gill  net  fishing  would  be  entirely  destroy- 
ed by  this  law,  In  view  of  the  fact  that  the 
state  is  thereby  legislating  concerning  its 
own  property  and  prescribing  the  methods 
which  may  be  used  in  acquiring  it  by  private 
persons. 

[4]  Some  argument  seems  to  be  made  rest- 
ed upon  the  allegations  of  the  complaint, 
which,  if  true,  tend  to  show  that  the  three- 
inch  mesh  permitted  to  be  used  In  purse  and 
drag  nets  is  much  more  destructive  to  the 
fish  than  the  flve-lnch  mesh  permitted  to  be 
used  In  gill  nets.  This  argument  might  l>e 
appropriate  to  be  addressed  to  the  legisla- 
tors. It  possibly  might  be  of  some  persuasive 
force  as  tending  to  show  that  the  law  is  un- 
wise, or  even  that  it  is  unjust  to  the  people 
of  the  state,  but  with  tliat  we  have  nothing 
to  do.  It  might  be  all  of  that,  and  still  not 
be  discriminatory  as  between  persons.  It 
would  not  for  that  reason  grant  privileges 
or  immunities  to  one  class  and  withhold  them 
from  another,  which  upon  the  same  terms 
would  not  equally  belong  to  all  persons ;  nor 
would  It  deny  to  any  person  the  equal  protec- 
tion of  the  laws. 

The  judgment  is  afBrmed. 

MORRIS,  C.  J.,  and  MOUNT,  MAIN,  and 
HOLCOMB,  JJ.,  concur. 


In  re  SLOANE'S  ESTATE.    (I*  A.  4146.) 
(Supreme  Court  of  California.     Oct.  18,  1916.) 

1.  Wills  €=>2  —  LnirrATiON  of  Chabitablb 
Disposition— What  Law  Governs. 

Where  a  nonresident  dies  whose  entire  es- 
tate consiBtB  of  personal  property  in  this  state, 
the  law  of  this  state  (Oiv.  Code,  §  1313)  Um- 
itiu?  the  proportion  which  may  be  given  by  the 
will  to  charities,  and  not  the  Inw  of  his  dom- 
icile, is  the  law  by  which  distribution  must  be 
governed. 

[Kd.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  i  2;    Dec.  Dig.  <g=>2.] 

2.  WiLi-s  €=»858— Residtjabt  Legatees— Dis- 
TRinuTiON  OF  Legacies. 

Whore  the  will  of  a  decedent  gave  to  one 
charitable  institution  $4,000,  and  to  another 
all  the  residue  of  his  estate,  and  by  the  laws 
applicable  only  one-third  of  the  estate  or  $6,- 
300,  may  be  given  to  charitable  institutions, 
the  first  legacy  will  be  paid  in  full,  and  the 
residuary  legatee  will  take  only  the  balance  of 
the  third,  as  Civ.  Code,  g  1313.  directing  a  pro 
rata  abatement  of  the  charitable  bequests  to 
reduce  their  total  to  a  third  of  the  estate,  does 
not,  in  such  cases,  require  the  prorating  of  the 
bequests. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  §1  2173-2183;    Dec.  Dig.  <&=>8.i8.] 

Department  1.  Appeal  from  Superior 
Court,  Riverside  County;  F.  E.  Densmore, 
Judge. 


In  the  matter  of  the  estate  of  Edgar  A. 
Sloane,  deceased.  Appeal  by  the  trustees  of 
the  First  Baptist  Church  of  Minneapolis, 
Minn.,  from  an  order  of  distribution.  Af- 
firmed. 

Hahn  &  Hahn,  of  Los  Angeles,  for  appel- 
lants. M.  Estudlllo,  Geo.  A.  French,  and  Col- 
lier &  Craig,  all  of  Riverside,  for  respondents. 

SHAW,  J.  [1]  In  this  case  the  snm  of  16,- 
334.40  represented  one-third  of  the  estate, 
and  all  of  it  that  could  be  distributed  to  char- 
itable purposes.  The  wUl  contained  two  char- 
itable bequests — one  a  spedflc  bequest  of  $4,- 
000  to  Brandon  College ;  the  other  a  bequest 
of  the  residue  to  the  First  Baptist  Church  of 
Minneapolis.  The  court  below  distributed  to 
Brandon  College  the  $4,000,  and  the  excess, 
$2,334.40,  constituting  the  residue  of  the  es- 
tate, to  the  First  Baptist  Church.  The  de- 
ceased died  in  this  state,  but  was  at  the  time 
of  his  death  a  resident  of  Minnesota.  The  es- 
tate consisted  of  personal  property  situated 
in  California.  Minnesota  has  no  law  limit- 
ing the  amount  which  a  testator  may  give  to 
charitable  purposes.  This  state  limits  the 
amount  to  one-third  of  the  estate.  Civ.  Code, 
§  1313.  The  question  which  law  governs  is 
settled  by  the  decisions  In  Estate  of  Dwyer, 
159  Cal.  680, 115  Pac.  242,  and  Estate  of  Lath- 
rop,  165  Col.  243,  131  Pac  752.  In  Estate  of 
Dwyer  the  court  declared  the  rule  that  the 
personal  property  of  a  nonresident  is  subject 
to  distribution  under  the  laws  of  this  state 
where  the  property  Is  situated  In  this  state 
at  the  time  of  the  death  of  the  testator.  It 
further  hdd  that  the  provision  of  section  1313 
that  only  one-third  of  the  estate  could  be  dis- 
tributed to  charitable  purposes  means,  in  the 
case  of  a  nonresident,  one-third  of  the  entire 
estate,  not  merely  one-third  of  that  part  of  the 
estate  which  was  situated  in  this  state.  In  the 
Estate  of  Lathrop  the  precise  question  present- 
ed here  was  involved,  and  It  was  not  compli- 
cated by  the  fact  that  part  of  the  estate  of  the 
nonresident  testator  was  situated  In  another 
state.  Again,  it  was  held  that  the  personal 
property  situated  In  this  state  at  the  time  of 
the  testator's  death  must  be  distributed  ac- 
cording to  the  laws  of  this  state.  These  deci- 
sions control  here,  and  they  support  the  deci- 
sion of  the  court  below  limiting  the  bequests 
to  charitable  purposes  to  one-third  of  the  es- 
tate. 

[2]  The  only  other  question  is  whether  the 
specific  legacy  to  Brandon  College  should  be 
paid  in  full,  or  whether  it  should  be  abated 
by  a  pro  rata  reduction.  The  court  is  of  the 
opinion  that  the  residuary  bequest  to  the 
trustees  of  the  First  Baptist  Church  of  Min- 
neapolis covered  only  what  was  left  after  tak- 
ing out  the  specific  bequest  of  $4,000  to  Bran- 
don College,  and  that  the  provision  of  section 
1313  for  a  pro  rata  reduction  of  all  legacies, 
where  they  exceed  one-third  of  the  entire  es- 
tate, is  not  intended  to  take  away  or  destroy 
the  well-recognized  principle  that  a  residuary 
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bequest  by  Its  very  terms  embraces  only  what 
Is  left  after  the  specific  legacies  are  deducted. 
It  is  only  where  there  Is  no  residuary  bequest 
to  charity  that  the  rule  of  section  1313  fully 
applies.  The  result  is  that  the  distribution 
by  the  court  below  o*  $4,000  to  Brandon  Col- 
lege, without  reduction,  and  at  the  residue 
only  to  the  First  Baptist  Church,  was  correct 
The  order  is  affirmed. 

We  concur:    SLOSS,  J.;  lAWLOH,  J. 


KNUDSON  T.  KEARNET.     (S.  F.  6680.) 
(Supreme  Court  of  California.     Oct.  18,  1915.) 

PiTBUo   Lands  «=9l44— Lands   Subjbct  to 

SAI.B— TiDX  Lands. 

Act  March  30.  1868  (St  1867-68,  p.  716). 
created  a  board  of  tideland  commissioners  and 
empowered  it  to  take  possession  of  all  the  salt 
marsh  and  tideland  lying  under  water  between 
the  upland  and  the  line  to  be  established  by  it 
as  the  water  front  along  the  bay  of  San  Fran- 
cisco and  to  have  it  surveyed  and  platted  into 
lots,  streets,  and  alleys,  reserving  so  much  as 
in  Its  judgment  would  be  required  for  streets, 
docks,  piers,  slips,  etc.,  and  to  sell  the  lots  at 
public  auction.  Act  April  1,  1870  (St  186i>- 
70,  p.  541),  extended  the  area  of  land  under 
the  charge  and  disposition  of  the  board  and  au- 
thorized the  board  to  make  certain  canal  basins 
on  the  land  as  they  deemed  necessary  for  drain- 
age and  for  navigation  and  commerce,  and  there- 
upon to  sell  the  lands  at  public  auction,  field, 
that  a  grant  by  the  board  was  not  invalid  on 
the  ground  that  the  state  had  no  power  to  con- 
vey absolute  title  to  tidelands,  as  the  acts  in 
question  were  enacted  in  aid  of  navigation  and 
for  the  purpose  of  providing  for  the  improve- 
ment of  San  Francisco  Bay  so  as  to  make  it 
more  suitable  for  navigation,  and  the  rule  that 
the  state  has  no  power  to  alienate  tidelands  so 
as  to  aifect  the  public  easement  for  navigation 
applies  only  where  the  sales  are  part  of  a 
scheme  for  the  sale  of  swamp  lands  and  other 
lends  suitable  for  cultivation,  and  not  part  of  a 
plan  for  the  disposition  of  tidelands  consider- 
ed unnecessary  tor  purposes  of  navigation  or 
which  it  is  deemed  wise  to  sell  in  aid  cf  naviga- 
tion. 

[Kd.  Note.— For  other  cases,  see  Public  Lands, 
Cent  Dig.  H  391-390;   Dec.  Dig.  «=»144.] 

In  Bank.  Ai^al  from  Superior  Court, 
Alameda  County;   Stanley  A.  Smith,  Judga 

Action  by  Christ  Knudson  against  Hattle 
Kearney.  From  a  Judgment  for  defendant 
and  an  order  denying  a  new  trial,  plaintiff 
appeals.    Affirmed. 

Austin  Lewis,  of  San  Francisco,  and  K.  M. 
Royce,  of  Oakland,  for  appellant  Ed.  K. 
Taylor  and  B.  W.  Kearney,  both  of  Alameda, 
for  respondent. 

SHAW,  J.  Plaintiff  sued  defendant  to 
qnlet  title  to  a  parcel  of  tideland  containing 
about  two  acres  situated  on  the  southern 
sliore  of  San  Francisco  Bay.  He  alleged 
tbat  be  was  the  owner  and  was  in  possession 
Uiereof.  These  allegations  were  pnt  in  issue 
by  the  answer,  and  the  defendant's  title  and 
rij^t  of  possession  were  also  set  np  by  af- 
firmative allegations. 

In  response  to  these  Issues  the  court  found 


that  the  plalntUF  was  not  and  never  bad 
been  in  possession  of  any  of  the  land,  except 
u  rectangular  part  thereof  35  by  150  feet  in 
extent;  that  he  had  no  title  or  right  of 
possession  In  any  part  of  the  land  and  was 
an  intruder  thereon.  It  further  found  that 
the  title  to  the  land  is  vested  in  one  Elugenie 
Von  Leicht  under  a  conveyance  from  Ferdi- 
nand Von  Leicht  who  obtained  title  by 
grant  f fom  the  state  of  California,  made  on 
March  6,  1873,  by  the  board  of  tideland  com- 
missioners, and  that  the  defendant  Kearney, 
Is  entitled  to  possession  thereof  under  a 
lease  from  Eugenie  Von  Leicht.  Judgment 
was  thereupon  given  for  the  defendant, 
Kearney.  PlaintUf  appeals  from  the  Judg- 
ment and  from  an  order  denying  a  new  triaL 

The  grant  from  the  state  to  Von  L^dit 
was  made  under  the  act  of  March  30,  1868, 
and  the  supplementary  act  of  April  1,  1870 
(Stats.  1867-68,  p.  716;  Stata  1869-70,  p. 
541).  The  act  of  1868  created  a  board  of 
tideland  commissioners  and  empowered  it  to 
take  possession  of  all  the  salt  marsh  and 
tideland  lying  under  water  between  the 
upland  and  the  line  to  be  established  by  the 
board  as  the  water  front  along  the  Bay  of 
San  E^-andsco,  and  sitnated  In  the  city  and 
county  of  San  Francisco,  and  to  have  the 
same  surveyed  and  platted  into  lots,  streets, 
and  alleys,  reserving,  however,  so  much 
thereof  as.  In  the  Judgment  of  the  board, 
would  be  reqiaired  for  streets,  docks,  piers, 
slips,  canals,  drains,  or  other  uses  necessary 
for  public  convenience  or  purposes  of  com- 
merce and  thereupon  to  sell  the  lots  at  pub- 
lic auction  and  execute  deeds  therefor  con- 
veying to  the  grantee  all  the  right,  title,  and 
interest  of  the  state  to  the  particular  lot  sold 
to  blm.  The  proceeds  were  to  be  paid  Into 
the  general  fond  of  the  state. 

The  supplementary  act  of  April  1,  1870, 
extended  the  area  of  land  under  the  charge 
and  disposition  of  the  board  of  tideland  com- 
missioners so  as  to  include  all  the  salt  marsh 
and  tidelands  within  5  miles  of  said  city  and 
county  as  established  by  the  act  of  April  18, 
1857  (St  1857,  p.  209),  not  Including,  how- 
ever, any  land  theretofore  granted  to  the 
city  of  Oakland.  The  land  in  controversy  is 
wltliln  the  limits  of  the  extension  thus  cre- 
ated. The  act  also  empowered  the  commis- 
sioners to  have  the  additional  land  surveyed 
and  subdivided  into  lots  not  exceeding  20 
acres,  or  not  less  than  60  feet  front  by  100 
feet  deep,  and  to  make  certain  canal  basins 
in  and  on  the  same  as  they  deemed  neces- 
sary for  drainage  and  for  navigation  and 
commerce,  and  thereupon  to  sell  such  lands 
at  public  auction. 

Plaintill  objected  to  the  introduction  of 
the  grant  made  in  pursuance  of  the  forego- 
ing acts  upon  the  ground  that  the  state  bad 
no  power  thus  to  convey  absolute  title  to 
the  tidelands.  There  is  no  force  in  this  ob- 
jection.    His  contention  is  that  under  the 
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decision  of  this  court  In  People  v.  California 
Fish  Co.,  166  Cal.  576,  138  Pac.  79,  the  state 
had  no  power  to  alienate  tldelands  so  as  to 
affect  the  public  easement  for  navigation. 
The  plaintur  has  wholly  misconceived  the  ef- 
fect of  that  decision.  Its  purport  Is  that  a 
sale  and  grant  made  under  the  provisions  of 
Political  Code,  §g  3440  to  3493%,  Inclusive, 
conveys  to  the  grantee  only  a  subordinate 
estate  In  the  property,  subject  to  the  public 
uses  of  navigation  and  fishery  and  that  the 
state  may  at  any  time  take  snch  property 
for  the  purposes  of  navigation  and  fishery, 
notwithstanding  such  grant  The  decision 
was  limited  to  grants  made  solely  on  the 
authority  of  the  said  sections  of  the  Political 
Code.    We  were  careful  to  say  that: 

"When  the  plan  or  system  of  improvement  or 
development  adopted  by  the  state  for  the  pro- 
motion of  navigation  and  commerce  cuts  off 
a  part  of  these  tidelands  or  sabmerged  lands 
from  the  public  channels,  so  that  they  are  no 
longer  useful  for  navigation,  the  state  may 
thereupon  sell  and  dispose  of  such  excluded 
Innds  Into  private  ownership  or  private  uses, 
thereby  destroying  the  public  easement  in  such 
portion  of  the  lands  and  giving  them  over  to 
the  grantee,  free  from  pabUc  control  and  use." 
166  Cal.  585,  138  Pac  &. 

The  dedslcm  In  that  case  was  made  in 
consideration  of  the  fact  that  the  sections 
of  the  Political  Code  referred  to  were  ob- 
viously not  made  In  pursuance  of  any  plan 
for  the  disposition  of  tldelands  considered 
unnecessary  for  purposes  of  navigation,  or 
which  it  was  deemed  wise  to  sell  In  aid  of 
navigation,  but  were  only  Incidental  to  the 
scheme  of  the  state  to  sell  its  swamp  lands 
and  other  lands  suitable  for  cultivation  to 
private  persons,  and  that  they  were  not 
enacted  in  the  administration  of  the  state's 
trust  in  tidelands  for  the  purposes  of  naviga- 
tion and  commerce.  166  CaL  690,  591.  138 
Pac  70. 

In  the  present  case  the  sltuatlcm  is  pre- 
cisely the  reverse.  It  is  obvious  from  the 
provisions  of  the  aforesaid  acts  of  1868  and 
1870  that  they  were  enacted  in  aid  of  navi- 
gation and  for  the  ptiri>ose  of  providing  for 
the  improvement  of  San  Francisco  Bay  so 
as  to  malie  it  more  suitable  for  navigation. 
These  acts  provided  that  the  boundaries  of 
navigable  waters  should  be  fixed  and  the 
water  front  line  delineated,  and,  in  effect, 
that  the  land  not  required  for  docks,  piers, 
slips,  or  other  purposes  of  commerce  should 
be  subject  to'  sale  outright  to  private  persons 
for  private  use.  Reference  is  made  in  the 
opinion  in  People  v.  California  Fish  Co., 
aforesaid,  to  the  disposition  by  the  statfe, 
under  these  and  other  similar  statutes,  of 
tidelands  cut  oft  from  navigation  by  the-  fix- 
ing of  the  water  front  of  San  Francisco. 
Many  decisions  are  cited  which  either  de- 
clare or  assume  that  grants  under  such  laws 
convey  the  title  in  fee.  Bldrldge  v.  Cowell, 
4  Cal.  87;  Hyman  v.  Head,  13  Cal.  444; 
Knight  V.  Roche,  56  Cal.  15;  People  v.  Wil- 
liams, 64  Cal.  498,  2  Pac.  393 ;   San  Francisco 


▼.  Strant,  84  Cal.  124,  24  Pac.  S14.  Deeds 
made  under  the  anthority  of  these  and  sim- 
ilar acts  do  not  come  within  the  scope  of  the 
decision  in  the  California  Fish  Co.  Case,  <x 
the  other  San  Pedro  cases  following  it.  "Due 
other  points  made  by  the  appellant  do  not 
deserve  consideration.  None  of  them  Is  wdl 
taken. 
The  judgment  and  •order  are  afllrmed. 

W«  concur:  AMODLJX)TTI,  0.  J. ;  SLOSS, 
J.;   LAWLOR,  J. 

MBLVIN,  S.  I  concur  in  the  conclusion 
reached  by  Mr.  Justice  SHAW,  and  generally 
with  what  he  says  In  reference  to  the  power 
of  the  state,  acting  through  a  commission,  to 
sell  certain  of  its  tldelands,  reserving  no  part 
of  the  fee  nor  domlnicHi  over  them  for  pur- 
poses of  navigation  and  fishery.  I  do  not 
wish  to  be  understood,  however,  as  assmting 
to  the  reasoning  and  conclusions  in  People  v. 
California  Fish  Co.  and  the  other  cases  dis- 
posing of  the  title  to  the  tldelands  at  San 
Pedro  and  In  that  vldnlty.  In  other  worda^ 
I  still  completely  concur  in  the  views  of  Mr. 
Justice  H^ishaw  expressed  in  the  dissenting 
opinion  In  People  v.  Southern  Pac.  B.  B.  Co.. 
166  CaL  621,  138  Pac.  94. 

I  concfor:    LORIOAN,  J. 


TITLE  INS.  &  TRUST  CO.  v.  CALIFORNIA 

DEVELOPMENT  CO.  et  al.  (DUNCAN, 

Intervener).    (L.  A.  3848.) 

(Supreme  Court  of  California.     Oct  9,  191B. 
On  Rehearing,  Nov.  8,  1916.) 

i.  A^nAi.  ANo  Ebbob  9=3417— NonoB  or  Ap- 

PXAI^-AnOBIBSS. 

Where  a  notice  of  appeal  is  filed  within  the 
time  limited  by  the  "new  and  alternative  method 
of  appeal"  provided  by  Code  Civ.  Proc  {  941b, 
the  failure  to  address  the  notice  to  all  of  the 
adverse  parties,  or  any  of  theor.  does  not  affect 
the  validity  of  the  appeal. 

[Bid.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  2140-2143;  Dec.  bis.  «s> 
417.] 

2.  New  Thiai.  4s3l36— Noticb  of  Motion — 

"AovxBSK  Pabtt." 

In  the  absence  of  service  on  the  adverse 
parties  of  notice  of  intention  to  move  for  new 
trial,  the  court  cannot  grant  such  motion,  an 
"adverse  party"  being  one  whose  interest  in 
the  subject-matter  of  the  motion  is  adverse  to, 
or  will  be  affected  by,  the  ^panting  of  a  motiMi 
or  changing  the  former  decision  of  the  court 

[Ed.  Note. — For  other  cases,  see  New  Trial, 
Cfent  Dig.  !  276;   Dec.  Dig.  «=>136. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Adverse  Party.] 

8.  New  Tbiai.  «=3l39— Nones  of  Motiozt— 

Waives. 
Failure  to  serve  notice  of  motion  to  move 
for  new  trial  upon  adverse  jiarties  is  not  cored 
by  their  voluntary  appearance  and  consent  to 
the  hearing  of  a  motion  given  after  the  expira- 
tion of  time  within  which  to  serve  notice. 

[Rd.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  f  279 ;   Dec.  Dig.  «=9lS9.] 
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4.  BxcEPmoKB,  Bru,  of  «=»5S— Sibvicb— Nb- 
CKssiTY— Review. 

A  bill  of  exceptions,  although  not  served 
upon  certain  adverse  parties,  may  be  considered 
and  the  judgment  modified  in  so  far  as  such 
titodification  does  not  impair  the  rights  of  the 
parties  not  served. 

[Ed.  Note.— For  other  cases,  see  Exceptions, 
Bill  at.  Cent  Dig.  Si  100-105;  Dec.  Dig.  «=> 
68.] 

5.  Exceptions,  Bill  ot  «=58  —  Sebvics — 
Time. 

An  opposition  to  the  settlement  of  a  bill 
of  exceptions  for  failure  of  timely  service  ia  a 
proceeding  against  a  party,  and  ue  trial  court 
may  relieve  a  defaulting  party  onder  Code  Civ. 
Proc.  S  473,  authorizing  the  court  to  correct 
mistakes. 

[EM.  Note.— For  other  cases,  see  Exceptions, 
BUI  of.  Cent  Dig.  M  100-105;    Dec.  Dig.  <S=» 
5&] 
6w  Exceptions,   Bill  or  «=>ti8  —  Sebtioi!  — 

\SrAIVKB 

Failure  to  serve  bill  of  exceptions  upon 
tbe  adverse  party  in  time  may  be  cured  by 
voluntary  consent  and  waiver  of  the  parties  not 
served. 

[Ed.  Note.— For  other  cases,  see  Exceptions, 
Bffl  of,  Cent  Dig.  §!  100-106;  Dec.  Dig.  «=» 
5&] 

7.  Appeal  and  E?b»ob  ®=3536— Ebcobd— Bill 

OF  EXCEPTIONB— SEBYICX. 

Since,  under  Code  Civ.  Proc.  {  950,  on  ap- 
peal from  a  judgment  the  record  includes  any 
bill  of  exceptions  In  the  case  upon  which  the 
appellant  relies,  a  supplemental  bill  was  re- 
viewable, although  not  reviewaUe  on  appeal 
from  a  denial  of  new  trial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Frror,  Cent  Dig.  |S  2402,  2408;  Dec.  Dig.  «=> 
636.] 

8.  EQUrrr  «=>.32— Tbbbitobial  Jubisdiction 

— PbOPEBTT    WITHOUT    JUBISDICTION. 

A  court  of  equity,  having  acquired  juris- 
diction of  the  parties,  may,  by  decree  operat- 
ing on  them  in  personam,  control  their  actions 
with  regard  to  property  eituated  without  the 
jarisdiction,  when  such  action  is  necessary  for 
a  complete  disposition  of  the  controversy. 

[Ed   Note.— For  other  cases,  see  Equity,  Cent 
Dig.  t  05;  Dec.  Dig.  «=»32.] 
0.  Courts  <S=>514— Tbbritobial  Jxjbisdiction 

— Pbopektt  in  Custody  or  Fobeign  Coubt. 
A  court  ot  equity  may,  by  decree  in  per- 
sonam, contrcd  the  actions  of  holders  of  stock 
in  a  Mexican  corporation,  although  a  receiver 
for  such  corporation  has  been  appointed  by  the 
courts  of  Mexico,  since  such  a  decree  does  not 
interfere  with  possession  of  the  property. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  t9  1434-1438;    Dec  Dig.  «=5j514.] 

10.  Cobpobations  €=>478  —  Tbubt  Deed  — 
Pbopkbtt  Included  —  Pbopebtt  of  Fob- 
IIGN  Corporation. 

A  deed  of  trust  covering  certain  shares  of 
Btcdc  in  a  Mexican  corporation  to  secure  a  bond 
issue  which  authorized  the  sale  by  a  Mexican 
corporation  at  a  certain  minimum  price  of 
land  and  water  rights  owned  by  it,  and  required 
a  certain  portion  of  the  purchase  price  to  be 
paid  to  the  trustee  for  redemption  of  the  bonds 
to  be  issued,  created  an  equitable  lien  upon  all 
the  property  in  Mexico  owned  by  the  Mexican 
company. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  |  18T1;   Dec.  Dig.  «=»47a] 

U.  Mobtoaoes  4=:»28  —  Constbuooion  —  In- 
tent—Evidence. 

In  an  action  to  establish  a  deed  of  trust 
as  an  equitable  lien  upon  property  without  the 


jurisdiction  of  the  court,  a  mortgage  glren  in 
si'Ch  foreign  jurisdiction  in  pursuance  <rf  the 
provisions  of  the  trust  deed,  invalid  because  not 
registered,  is  admisBible  as  evidence  of  the  In- 
tention of  the  parties  to  create  an'  equitable 
lien. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  §{  44,  66-58,  153;  Dec  Dig.  «=> 
2a] 

12.  Mobtoaoes  ®=>501  —  Sale— Rboemftion. 
Where  a  mortgage  covers  real  and  personal 
property  comprising  parts  of  a  single  working 
plant  constituting  an  irrigation  project  in 
which  each  part  is  necessary  to  give  value  to 
the  others,  and  where  the  dismemberment  of 
the  system  would  de^roy  or  impair  the  use- 
fulness of  the  component  parts,  tlie  plant  may 
be  sold  as  an  entirety,  without  the  right  of  re- 
demption. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  i§  1693-1708;   Dec  Dig.  «S=»501.] 

18.  COBPOBAWONB   «=>544  —  Cobfobatx  Lia- 

BiLiTiEB— Liens. 

Where  a  creditor  of  a  corporatim  who  has 
secured  the  actual  control  thereof  procures  the 
corporation  to  consent  to  a  judgment  in  his 
favor,  knowing  that  bondholders  of  the  corpo- 
ration have  a  prior  equitable  lien  upon  its  prop- 
erty, he  cannot  take  advanta;^  thereof,  since 
he  occupies  the  position  of  a  director  and  owes 
the  utmost  good  faith  to  the  other  creditors  of 
the  corporation. 

[EkL  Note.— For  other  cases,  see  CorporationtL 
Cent  Dig.  H  2162-2ie»;    Dec.  Dig.  «=»544.j 

14.  JUDOMENT    9=a831  — JUDOKBNT    OF    FOB- 
EION   COUBTS— BtFECT. 

A  decree,  operating  in  personam  upon  the 
holders  of  shares  of  stock  l£  a  Mexican  corpo- 
ration and  not  undertaking  to  determine  title 
to  the  corporate  property,  is  not  invalid  as  un- 
dertaking to  overturn  the  judgment  of  a  foreign 
court,  in  violation  of  Code  Civ.  Proc.  {  1915, 
declaring  that  a  final  judgment  of  any  tribn- 
n.il  of  any  foreign  company  having  jurisdic- 
tion according  to  the  laws  of  such  country  to 
pronounce  the  judgment  shall  have  the  same 
effect  as  in  the  country  where  rendered,  and  the 
same  effect  as  a  final  judgment  rendered  in 
this  state. 

[Ed.  Note; — For  otiier  cases,  see  Judgment 
Cent  Dig.  |§  1619-1622;   Dec  Dig.  «=9881.] 

16.  Injunction  <3=>38— Legal  Pboceedinos- 

Stat. 
A  decree,  enjoining  the  Inequitable  use  of 
a  collusive  judgment  obtained  in  a  Mexican 
court,  does  not  violate  Civ.  Code,  {  8473,  de- 
claring that  an  injunction  shall  not  be  granted 
to  stay  a  judicial  proceeding  pending  at  the 
commencement  of  the  action,  unless  such  re- 
straint is  necessary  to  prevent  the  multiplicity 
of  such  proceedings. 

[Ed.  Note.— For  other  cases,  see  InjunctioB, 
Cent  Dig.  !S  70,  71;  Dec  Dig.  ««=»88.] 

16.  Judgment  «=»447— Vaoatiow— Fbaud. 

While  ordinarily  one  who  seeks  to  com- 
plain in  equity  of  a  judgment  obtained  against 
nim  by  fraud  cannot  have  it  set  aside  without 
showing  that  he  had  a  meritorious  defense,  a 
judgment  may  be  set  aside  as  fraudulent,  with- 
out a  showing  of  meritorious  defense,  where  the 
fraud  complained  of  is,  not  that  a  judgment 
founded  on  an  onjost  demand  was  rendered, 
but  that  the  i>laintfiS  occnpied  a  fiduciary  rela- 
tion, making  it  inequitable  for  him  to  obtain 
such  judgment 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  §§  849-851;  Dec.  Dig.  «=»447.] 

17.  Fbaudulent  Conveyances  €=929 — Vol- 
UNTART  Tbansfebs— Judicial  Sales. 

An  execution  sole  under  a  consent  judg- 
ment, where  the  consent  is  in  effect  not  the  act 
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of  defendant,  bnt  that  of  plaintiff,  really  con- 
stitutes a  voluntary  transfer. 

[Kd.  Note. — For  other  cases,  gee  Fraudulent 
Conveyances,  Cent  Dig.  |§  72,  70-78,  81 ;  Dec. 
Dig.  <e=»29.] 

18.  Mortgages  «=>4S6—Fobecix)sub»— Adju- 
dication OF  Paramount  Titles. 

While  adverse  titles  are  not  proper  sub- 
jeetH  for  adjudication  in  actions  to  forecloee  a 
mortgage,  such  rule  is  not  applicable,  where  the 
only  adverse  party  is  in  fact  an  agent  of  the 
plaintiCF. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cont.  Dig.  If  1404-1411,  1470;  Dec.  Dig.  «= 
4S6.] 

19.  MoBTaAOES  ®=>486  —  FoBEOLOBtmB  — Ad- 
verse Ci.AniB. 

Adverse  claims  may  be  considered  in  a 
foreclosure  suit,  where  it  is  charged  tliat  such 
claims  were  acquired  fraudulently  for  the  pur- 
pose of  defeating  the  rights  of  the  mortgagee. 

[Kd.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  |{  1404-1411,  1470;  Dec.  Dig.  «=» 
4S6.1     • 

20.  CoHPOBATioNS  ®=>482  —  Trust  Deed  — 

FORECLOSUBE — ADVERSE    CLAIUS. 

On  foreclosure  of  a  trust  deed  securing  a 
bond  issue  by  a  corporation,  the  rights  of  hold- 
ers of  stock  in  trust  for  the  grantor  and  sub- 
ject to  the  lien  of  the  mortgage  may  be  ad- 
judged. 

[ISd.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  {!  187a  1877-1888;  Dec.  Dig.  <S=» 
482.] 

21.  Appbai,  and  Sbbob  «=»151  —  Review — 
Parties  BJntitled  to  Complain. 

On  foreclosure  of  a  trust  deed  to  secure 
a  bond  issue  by  corporation,  that  the  court  ad- 
judged the  rights  of  certain  stockholders  can- 
not be  complained  of  by  lienors  who  are  not 
affected  by  the  adjudication. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  IHg.  {{  947-952;  Dec.  Dig.  <8=> 
161.] 

22.  Fraudulent  Convetances  ^=>233— Ao> 
tion  by  Creditob^Lien. 

A  complaint  by  a  creditor  of  a  corporation, 
assailing  the  validity  of  a  transfer  of  shares 
of  stock  In  a  subsidiary  corporation  to  another 
creditor,  oonstJtutcd  a  creditor's  bill  and  cre- 
ated an  equitable  lien  upon  the  debtor's  prop- 
erties therein  described. 

[li^d.  Note. — For  other  cases,  see  Fraudulent 
Convcvances,  Dec.  Dig.  ^=>233.] 

23.  Fraudulent  Oonvetancks  «=»295— Va- 
cation-Evidence. 

Under  CMv.  Code,  8  3439,  aTOidlng  a  trans- 
fer made  with  intent  to  delay  or  defraud  any 
creditor  and  Civ.  Code,  §  3442,  making  the 
question  of  fraudulent  intent  one  of  fact  and 
not  of  law,  evidence  in  a  suit  to  set  aside  a 
fraudulent  conveyance  of  shares  of  stock  in  an 
insolvent  company  held  sufficient  to  avoid  a 
transaction  as  fraudulent  against  other  cred- 
itors. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  H  867-875;    Dec  Dig. 

24.  .Tudoiient  4s>486— Collateral  Attack. 
Where   attachment   was  sued   out  by   the 

creditor  of  a  corporation  and  final  judgment 
in  his  favor  was  rendered,  such  judgment  can- 
r.ot  be  questioned  In  a  suit  to  set  aside  the  at- 
tachment as  being  in  fraud  of  creditors. 

[Ed.  Note. — For  other  cases,  see  Judgment 
Cent  Dig.  fS  919-923;    Dec.  Dig.  «=»486.] 

25.  Corporations  «=»544^Lien  on  Propkbtt 
—Attachment. 

The  fact  that  an  attachment  against  a  cor- 
poration was  levied  by  a  creditor  holding  a  posi- 


tion of  control  over  the  corporation  does  not 
invalidate  the  attachment  if  he  did  not  use  his 
position  to  effect  the  prosecutioii  or  defense  of 
the  action. 

[Ed.  Note.— For  other  cases,  see  CorporationiL 
Cent  Dig.  S§  2162-2168;  Dec  Dig.  «=»544.] 

20.  Attachment  «=»180— iBSEauiABiTT— Va- 
oatior— Liens. 
Where  a  bona  fide  claim  exists,  mere  ir- 
regularity in  the  levy  of  an  attachment  there- 
on, not  objected  to  by  defendant  cannot  be 
taken  advantage  of  by  subsequent  lien  claim- 
ants, except  where  the  attachment  lien  itself 
is  assailed  tor  actual  fraud  in  its  creation,  op- 
erating directly  npon  the  rights  of  the  com- 
plaining party. 

[Ed.  Note. — For  other  cases,  see  Attachment 
Cent  Dig.  §§  453,  650-C75;   Dec  Dig.  •&=3l80]l 

27.  Fraudulent  Convetancks  <3=5l55— Lien 
— Pbefebences. 

A  creditor  is  not  precluded  from  levying 
an  attachment  by  his  knowledge  of  the  fact  that 
a  debtor  is  insolvent,  nor  is  uie  validity  of  the 
attachment  affected  by  his  intention  to  secare 
a  preference  for  his  own  debt 

[Ed.  Note.  For  other  cases,  see  Fraudulent  Con- 
vcvancee,  Cent  Dig.  |  493;   Dec  Dig.  «=>155.] 

28.  Attachment  «=»117—AjnDAvn>— Essen- 
tials. 

It  is  immaterial  that  an  affidavit  for  at- 
tachment falsely  alleges  that  it  was  not  sought 
for  the  purpose  of  hindering,  defrauding,  or  de- 
laying creditors,  unless  the  rights  of  creditors 
were  fraudulently  invaded  by  obtaining  the 
attachment 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent  Dig.  |  241;  Doc  Dig.  «=»117.] 

29.  Attachment  <=»109  —  Abtidatit— Unse- 
cured Claims. 

That  an  affidavit  for  attachment  falselj 
states  that  the  claim  sued  on  is  unsecared  is 
immaterial,  where  defendant  is  a  nonresident  of 
the  state,  under  Code  Civ.  Proc  {  537,  limiting 
the  right  of  attachment  to  actions  upon  unse- 
cured contracts  against  resident  defendants. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent  Dig.  f  240;   Dec.  Dig.  «=9l09.] 

30.  Corporations  *=»670— What  abb  Fob- 
EiON  Cobporations— Attachment— "Non- 
resident." 

A  corporation  organized  under  the  laws 
of  another  state  must  be  regarded  as  a  nonresi- 
dent within  the  meaning  of  the  attachment  law. 

[Ed.  Note. — For  other  cases,  see  Corporations^ 
Cent  Dig.  S§  2628-2639 ;    Dec.  Dig.  ®=>670. 

For  other  definitions,  see  Words  and  Phrases^ 
First  and  Second  Series,  Nonresident] 

31.  Attachment  «=»184— Levy— Laches. 

Tlie  fact  that  a  creditor  has  failed  to  assert 
its  right  under  an  attachment  for  two  years 
after  the  levy  thereof  does  not  bar  the  remedy 
l)ecause  of  ladies,  in  tlie  absence  of  prejudice 
to    defendant 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent  Dig.  iS  585-698;   Dec  Dig.  •»184.] 

82.  Cobfosationb  ®=>544— Creditors— Pbxf- 

eremces— Advances. 

A  creditor  of  a  corporation  -who  because 
of  his  relations  therewith  occupies  the  position 
of  a  trustee  as  to  its  creditors  is  not  entitled 
to  a  prior  lien  for  advances  made  by  him  for 
the  preservation  of  the  trust  property  under 
Civ.  Code,  {  2275,  which  provides  that  an  in- 
voluntary trustee,  who  becomes  such  through 
his  own  fault,  does  not  have  the  right  given 
by  section  2273  of  reimbursement  for  expenses 
incurred  by  him  in  the  provisions  of  his  trust 

[Ed.  Note— For  other  cases,  see  Corporations, 
Cent  Dig.  {j|  2162-2169;   Dec.  Dig.  <S=>544.] 
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8S.  Wirmtsan  «b>219— FtoviLBosD  Ooionr- 

mcAnoNfr— Waivxb, 

In  a  foreclosure  of  a  trust  deed,  privileged 
cominunloations  contained  In  letters  by  and  to 
a  creditor  were  admissible  where  the  pririlege 
had  b«ea  waived  by  voluntarily  giving  tli«  let- 
ters into  the  hands  of  a  third  person.  v 

[Ed.  Note.— For  other  cases,  see  WitnessesL 
Cent.  r>i«.  §S  769,  781,  782;  Dec.  Dig.  «=>219.] 
34.  WiTNKSSES  <&=»199— PwvrtEGKD  Coion;- 

MiCATioNfS— What  abb. 

In  a  f«i«clo8ure  of  a  trust  deed,  lettero 
written  by  tba  general  counsel  of  a  creditor 
to  the  attorney  for  the  receiver  of  defendant 
were  not  inadmissible  as  privileged. 

ri3d.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  M  74&-751,  766,  787;  Dec.  Dig.  ♦=» 
1W.1 
8Bw  JvDQianT  «=»461— Beijof  ntox  Jvdo- 

KE«T— EVIDKNCE. 

Evidence  that  certmn  claims  sued  upon  in 
foreign  courts  were  meritorious  was  properly 
rejected,  wbere  the  propriety  of  the  judgments 
baised  thereon  was  <wen  to  iiuiuiry,  regardless 
of  the  merit  or  want  of  merit  of  the  claims. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Crat  Dig.  SI  892,  893,  896;  Dec  Dig.  <8=»4ei.] 

In  Bank.  Appeal  from  Superior  Court,  Los 
Angeles  County;    Walter  Bordwell,  Judge. 

Suit  by  tbe  Title  Insurance  ft  Trust  Com- 
pany against  the  California  Development 
Company  and  others,  to  foreclose  a  deed  of 
trust,  wherein  Boaz  Duncan  intervened,  and 
wherein  the  New  Liverpool  Salt  Company 
filed  a  cross-complaint  From  a  Judgment  for 
plaintiff,  the  Southern  Padflc  Company  and 
another  appeal  Decree  modified  and  af- 
firmed. 

Esgene  8.  Ives,  of  Los  Angeles  <Irvlng  M. 
Walker  and  Joseph  H.  Call,  both  of  Los 
Angeles,  of  counsel),  for  appellants.  Lee  C. 
Gates,  O'Melveny,  Stevens  &  Mllllkln,  and 
Walter  K.  Tuller,  all  ot  Los  Angeles,  for  re- 
spondent Title  Ins.  &  Trust  Co.  Valentine  ft 
Newby,  of  Los  Angeles,  for  respondent  Dun- 
can. W.  B.  Mathews  and  8.  B.  Robinson, 
both  of  Los  Angeles,  for  respondent  Holabird. 
Page.  McCntchen,  Knight  &  Olney  and  Mc- 
Cotchen,  Olney  ft  WUlard,  all  of  San  Fran- 
daco,  for  respondent  New  Liverpool  Salt  Co. 

SLOSS,  J.  This  litigatlmi  Involves  the  de- 
termination of  the  rights  asserted  by  various 
parties  in  the  property  constituting  the  canal 
and  Irrlgatton  system  constructed  and  de- 
Teloped  for  the  purpose  of  diverting  water 
from  the  Colorado  river  and  applying  It  to 
tlte  irrigation  of  certain  lands  In  Imperial 
county  In  this  state,  and  of  a  tract  of  land 
In  the  r^ublic  of  Mexico.  la  the  Sharp  con- 
troTersy  between  the  different  parties,  many 
points  of  conflict  arose  with  respect  to  both 
the  law  and  the  facts.  The  discussion  of 
these  may  weU,  however,  be  preceded  by  a 
general  outline  of  the  undisputed  facts,  ot 
so  many  of  them  as  will  serve  to  give  an  un- 
derstanding of  tbe  situation  picsented  when 
the  action  was  instituted  and  during  its 
progress  In  the  court  below. 

Before  the  ccnstruotion  of  the  Irrigation 


system,  tbe  lands  which  it  now  supplies,  in 
California  as  well  as  in  Mexico,  constituted 
arid  and  desert  wastes.  In  the  absence  of 
adequate  moisture — and  this  is  not  afforded 
by  the  very  slight  fall  of  rain  in  these  re- 
gions— tbe  soil  was,  and  would  now  be,  to- 
tally unproductive.  A  large  part  of  this 
tract,  covering  an  area  of  many  square  miles, 
and  known  as  the  Salton  Sink,  lies  below 
the  level  of  the  sea.  Tbe  Colorado  river  runs 
along  the  eastern  boundary  of  the  county  of 
Imperial  before  entering  into  the  Mexican 
territory  of  Lovrer  California.  C.  B.  Rock- 
wood,  one  of  the  defendants  in  this  case,  be- 
Ueving  that  much  of  the  land  in  and  near 
tbe  Salton  Sink  could  be  rendered  subject  to 
highly  profitable  cultivation  if  properly  ir- 
rigated, undertook  the  formation  and  execu- 
tion of  a  plan,  deemed  feasible  from  an  engi- 
neering standpoint,  for  the  diversion  of  wa- 
ter from  tbe  Colorado  river  for  tills  purpose. 

A  range  of  hills  or  high  land  lies  between 
tbe  Colorado  river  and  the  lands  in  Imperial 
County  which  were  to  be  irrigated,  and  great. 
If  not  insuperable,  difficulties  would  have 
been  involved  In  bringing  water  to  these 
lands  by  means  of  a  canal  located  entirely 
within  the  state  of  Cblifomia.  Tbe  plan 
adofited  and  subsequently  carried  out  was 
therefore  to  construct  an  intake  on  the  bank 
of  the  Colorado  river  at  a  point  known  as 
Hanlon's  Heading,  about  a  mile  north  of  the 
international  boundary  line,  and  to  construct 
a  canal  from  that  point  to  and  across  the 
boundary  line,  the  canal  to  run  for  a  length 
of  some  60  miles  through  Mexican  territory, 
after  which  It  would  again  cross  the  bound- 
ary Une  into  the  state  of  California,  where 
by  a  system  of  further  canals  and  ditches 
the  water  was  to  be  distributed  to  the  lands 
to  be  irrigated  in  this  state; 

Together  with  certain  associates,  including 
W.  T.  Heffeman  and  H.  W.  Blaisdell,  Rock- 
wood,  in  1896,  organized  under  the  laws  of 
the  state  of  New  Jersey,  a  c(Mi>oration  known 
as  California  Developmoit  Company,  with  a 
capital  stock  of  12,500  shares  of  the  par 
value  of  $100  per  share.  The  necessity  for 
diverting  the  canal  into  foreign  territory  was 
kdown  when  the  California  Developmott 
Company  was  organized,  and  the  organizers 
of  the  company  contemplated,  from  the  out- 
set, the  Irrigation  of  lands  in  both  countries. 
Under  the  laws  of  Mexico  foreign  corpora- 
tions were  not  permitted,  without  the  con- 
sent of  the  Mexican  government,  to  bold  ti- 
tle to  real  estate  within  a  zone  which  includ- 
ed the  route  of  the  portion  of  the  projected 
canal  within  Mexican  territory.  Earnest  ef- 
forts were  made  by  Rockwood  and  his  asso- 
ciates to  obtain  the  requisite  consent,  but 
these  efforts  were  futile,  and  in  1898  the  dif- 
ficulty was  met  by  the  formation  of  a  Mexi- 
can corporation  known  as  La  Socieda  de  Ir- 
rigacion  y  Terrenos  de  la  Baja  California 
(Sodedad  Anonima),  which  was  to  bold  title 
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to  thi  eanal  and  other  reftl  property  em- 
braced In  the  sdieme  and  lying  within  the 
republic  of  Mexico.  This  corporation  is  des- 
ignated In  the  record  as  the  "Mexican  Com- 
pany" and  will  be  so  termed  in  ttiis.  opinion. 
The  required  lands  In  Mexico  were  owned  by 
one  Andrade,  and  Rockwood  had  acquired 
from  Andrade  an  option  entitling  him' to  pur- 
chase these  lands,  which  comprised  an  area 
of  about  100,000  acres.  This  option  had  been 
taken  for  the  benefit  of  the  California  De- 
velopment Company  and  was  transferred  to 
it.  The  Mexican  Company  was  organized 
with  the  same  capital  as  the  Development 
Company,  L'  e.,  12,500  shares,  of  the  par  val- 
ue of  $100  each.  Twelve  thousand  of  these 
shares  were  issued  to  Andrade,  who,  in  con- 
sideration thereof,  conveyed  the  property 
covered  by  the  option  to  the  Mexican  Com- 
pany. The  California  Development  Company 
then  purchased  from  Andrade  the  12,000 
shares  of  the  stock,  paying  him  the  consid- 
eration specified  in  the  option  which  it  had 
theretofore  held.  The  remaining  500  shares 
of  stock  in  the  Mexican  Company  were  is-° 
sued  to  Ueffeman  and  BlaisdeU  under  cir- 
cumstances which  will  be  detailed  hereafter. 

On  June  1,  1900,  the  California  Develop- 
ment Company  executed  to  the  plaintiff  here- 
in, Title  Insurance  &  Trust  Company,  as  trus- 
tee, a  deed  of  trust  or  mortgage,  of  all  prop- 
erties standing  in  Its  name,  to  secure  an  is- 
sue of  bonds  to  the  amount  of  $500,000,  the 
proceeds  of  which  Were  to  be  expended  in  the 
construction  of  the  irrigation  system.  Bonds 
to  the  amount  of  $477,920  were  issued.  On 
December  28,  1900,  the  California  Devdop- 
ment  Company  entered  Into  a  contract  with 
the  Mexican  Company  whereby  the  Develop- 
ment Company  agreed  to  build  the  canals  re- 
quired in  Mexican  territory  and  to  furnish 
the  necessary  water  for  irrigating  lands  in 
Mexico.  The  Irrigation  system  was  there- 
upon begun  and  carried  to  completion.  .As  Is 
well  known,  the  results,  so  far  as  concerns 
the  agricultural  development  of  the  lauds  In 
this  state  which  were  to  be  furnished  with 
water,  have  exceeded  the  most  sanguine  ex- 
pectations. In  consequence  of  this  scheme  of 
irrigation,  the  district  now  Imown  as  the  Ihi- 
perial  Valley,  comprising  a  large  tract  of 
land  of  great  fertility,  has  been  brought  un- 
der cultivation,  furnishing  homes  to  thou- 
sands of  settlers. 

The  defendant  New  Liverpool  Salt  Com- 
pany owned  and  operated  a  plant  at  the  bot- 
tom of  the  Salton  Sink  for  the  extraction 
and  refining  of  salt  It  also  owned  salt  de- 
posits near  its  works.  In  1904  the  Califor- 
taia  Development  Company,  which  had  been 
taking  water  through  its  Intake  at  Hanlon's 
Heading,  cut  an  additional  intake,  at  a  point 
within  Mexican  territory,  through  the  iMinks 
of  the  Colorado  river.  For  one  reason  or  an- 
other, the  works  constructed  to  control  the 
new  diversion  proved  inadequate,  and  conse- 
qnently  a  flood  of  water,  comprising  virtual- 


ly titie  enUre  flow  of  the  ColOTado  river,  pour- 
ed through  the  break  thus  made  in  the  btok 
and  found  its  way  into  the  Salton  Sink.  The 
lower  land,  including  all  of  that  owned  by 
the  New  Liverpool  Salt  Company  was  soon 
flooded,  and  there  was  thus  created  a  large 
Inland  lake,  which  has  become  known  as  the 
Salton  Sea,  and  remains  to  this  day.  In 
February,  1905,  the  New  Liverpool  Salt  Com- 
pany brought  an  action  against  the  Califor- 
nia Development  Company  to  recover  the 
value  of  its  property  destroyed,  basing  its 
claim  upon  the  alleged  negligent  action  of 
the  defendant  in  cutting  the  bank  of  the 
Colorado  river  and  thus  permitting  the  flow 
of  water  into  the  Salton  Sink.  This  acti«w 
finally  resulted  In  the  entr^  of  a  Judgmoit 
in  favor  of  the  New  Liverpool  Salt  Com- 
pany for  $458,246.23,  with  interest  from  Jan- 
uary 10,  1906,  the  date  of  entry.  The  Judg- 
ment became  final  by  affirmance  on  appeal. 
Meanwhile  the  vast  flow  of  water  which  had 
been  permitted  to  escape  through  the  new 
intake  was  endangering,  not  only  the  prop- 
erty of  the  Salt  Company,  but  the  entire  sys- 
tem of  Irrigation  canals  and  the  lands  sup- 
plied by  them  in  Imperial  Valley,  as  well  as 
the  tracks  and  appurtenances  of  the  South- 
ern Padflc  Company,  which  operated  a  line 
of  railway  through  the  affected  territory. 
The  California  Development  Company  was 
without  the  means  to  control  this  flow.  At 
this  juncture  It  applied  to  the  Southern  Pa- 
cific Company  for  a  loan  of  $200,000  to  en- 
able It  to  do  the  work  necessary  to  retain  the 
river  within  Its  banks  and  thus  obviate  the 
threatened  destruction.  Tlie  Southern  Pa- 
cific Company  granted  the  loan  upon  terms 
embodied  in  a  contract  under  date  of  June 
20,  1905.  The  amount  advanced  proved  to 
be  Insufficient  to  complete  the  work,  and  ad- 
ditional sums  aggregating'  many  times  the 
amount  originally  advanced  were  furnished 
from  time  to  time  by  the  Southern  Padfle 
Company  and  applied  to  the  work  of  dieck- 
ing  the  flow.  This  object  was  eventually  ac- 
complished. The  Southern  Pacific  Company 
took  various  steps  to  secure  the  repayment 
of  its  advances.  Among  other  things,  it  ob- 
tained two  Judgments  against  the  Mexican 
Company  in  the  Mexican  courts,  one  for 
$950,000  and  another  for  $660,000.  Under 
the  latter  Judgment  an  execution  sale  was 
had,  and  the  properties  of  the  Mexican  Com- 
pany were  bought  in  by  a  Mexican  corpora- 
tion known  as  Compania  de  Terrenos  y 
Agnas  de  la  Baja  California  (Sodedad  Ano 
nlma),  which  had  been  organized  by  the 
Southern  Pacific  Company  for  this  purpose. 
This  corporation  is  described  in  the  record, 
and  will  be  here  described  as  the  "New  Mex- 
ican Company." 

The  present  aotlon  was  Inatltnted  for  fore- 
Closure  under  tlie  deed  of  trust  executed  to 
plaintiff  to  secure  the  bonds,  the  Caltfomia 
Development  Company  having  defaulted  In 
the  payment  of  interest;  and  thedeedof  tmat 
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providing  that  t&e  prbidpal  snin  might'  tie  de- 
clared dne  nnder  certain  conditions  In  the 
event  of  such  defanlt.  The  complaint,  which 
was  filed  in  December,  1909,  alleged  a  default 
in  the  payment  of  the  Interest  coupons  due 
on  June  1,  1908,  and  a  notice  by  the  plaintiff 
on  December  9,  1909,  that  it  declared  the 
principal  of  the  outstanding  bonds  to  be  im- 
mediately due  and  payable.  By  the  com- 
plaint, the  Southern  Pacific  Company  and 
two  afiillated  railway  corporatl(His,  the  New 
Uverpool  Salt  Company,  A.  N.  Jones,  M.  H. 
Holland,  and  O.  S.  Kockwood  were  made 
defendants  under  an  allegation  that  they 
claimed  interests  in  the  proi)erty  which  were 
snbordinate  to  the  lien  of  plalntilTs  mort- 
gage or  deed  of  trust.  Boaz  Ihmcan,  as 
the  owner  of  bonds  to  the  amount  of  $166,- 
120,  intervened.  Subsequently  Perry,  Flor- 
ea,  and  Heffernan,  and  also  the  two  Mex- 
ican corporations,  were  brought  in  as  par- 
ties defendant  Appeals  from  the  judg- 
ment were  sought  to  be  taken  by  the  Oali- 
fomla  Development  Company  and  by  Heffer- 
nan, Flores,  Rockwood,  and  Perry,  but  these 
appeals  have  heretofore  been  dismissed  by 
this  court.  Title  Insurance  ft  Trust  Co.  v. 
dalifomla  Development  Co.,  168  Cal.  397,  143 
Pac.  723.  It  may  be  added  that  a  receiver 
of  the  properties  was  appointed  at  an  early 
stage  of  the  litigation,  and  that  there  were 
issued,  pursuant  to  the  orders  of  the  court, 
receiver's  certificates  in  an  amount  exceeding 
$300,000. 

The  pleadings  in  the  action  cover  some  900 
pages  of  the  printed  transcript,  and  it  wodld 
obviously  be  Impracticable  to  attempt  to  even 
summarize  their  contents.  The  nature  of  the 
various  contentions  made  will  sufficiently  ap- 
pear from  a  brief  review  of  the  findings. 
The  court  finds.  In  substance,  that  the  lien 
of  the  deed  of  trust  is  a  lien  on  all  the  prop- 
erty therein  described,  prior  and  superior  to 
any  right  or  interest  owned,  held,  or  claimed 
by  any  of  the  defendants,  except  that  receiv- 
er's certificates  in  the  sum  of  $315,000  with 
Interest  are  entitled  to  be  paid  in  priority  to 
the  bonds.  It  is  foimd  that  the  New  Liver- 
pool Salt  Company  recovered  judgment 
against  the  California  Development  Compa- 
ny, as  already  stated,  that  the  docket  of  said 
Judgment  was  filed  with  the  county  recorder 
of  Imperial  county  on  the  20th  day  of  May, 
1908,  and  ever  since  has  been  a  lien  on  the 
real  property  of  the  California  Development 
CSompany  in  Imperial  county,  prior  to  all  oth- 
er liens  except  the  Hen  of  the  plalntiflTs  deed 
of  trust  The  New  Liverpool  Salt  Company, 
It  is  found.  Instituted  an  action  on  January 
26,  1911,  whereby  it  attacked  certain  trans- 
fers of  personal  property  made  by  the  Cali- 
fornia Development  Company  to  the  South- 
em  Padflc  Company  in  March,  1908.  The 
complaint  in  said  action,  finds  the  court,  con- 
stituted a  creditors'  bill,  and  vested  in  the 
T^ew  Liverpool  Salt  Company  an  equitable 
Men  upon  said  property,  whldi  included  11,- 
906  shares  of  the  capital  stock  of  the  Mexi- 


can Company.  There  Is  a  'likfe  fitidlng  as  to 
the  effect  of  the  cross-complaint  filed  by  the 
New  Overpool  Salt  Company  in  this  aetlMi 
on  May  10,  1911.  The  court  finds  the  facts 
which  we  have  already  stated  with  respect 
to  the  organization  of  the  California  Devel- 
(^ment  Company  and  the  discovery  that  it 
would  be  necessary  to  conduct  water  through 
Mexican  territory,  and  finds,  further,  that 
in  taking  an  option  from  Andrade  the  organ- 
izers of  the  company  intended  to  transfer 
the  option  to  the  California  Development 
Company  and  have  such  company  take  title 
to  the  lands.  It  was  the  plan,  the  court 
finds,  that  the  California  Development  Com- 
pany should  own-  the  entire  canal  system 
both  in  the  United  States  and  in  the  republic 
of  Mexico,  and  should  operate  the  same  as  a 
single  and  indissoluble  system.  The  ob- 
stacles arising  from  the  law  of  Mexico  and 
the  Inability  to  surmount  these  obstacles  by 
a  concession  authorizing  the  California  De- 
velopment Company  to  take  the  legal  title 
to  the  Mexican  lands  are  tiben  recounted,  and 
the  findings  set  forth  the  formation,  as  the 
result  of  these  difflcaltles,  of  the  Mexican 
Company,  its  acquisition  of  the  lands  from 
Andrade,  and  the  disposition  of  the  12,000 
shares  <jt  the  stock  to  the  Callfbmia  Devel- 
opment Company  as  already  stated.  The  re- 
maining 500  shares  of  the  stock  of  the  Mex- 
ican Company,  it  is  found,  were  issued  to 
Heffernan  and  Blaiadell,  who  were  stockhold- 
ers owning  a  large  number  of  the  shares  of 
the  California  Development  Company,  and 
each  of  whom  had  advanced  |250  to  the  Cali- 
fornia Development  Company  to  pay  the  ex- 
penses of  organizing  the  Mexican  Company. 
The  Mexican  Company  was  organized  for  the 
benefit  of  the  California  Development  Com- 
pany, and  solely  for  the  purpose  of  carrying 
oa  that  part  of  the  business  of  the  Califbrnia 
Development  Company  which  was  required 
to  be  conducted  wltliln  the  republic  of  Mexi- 
co. Heffernan  and  Blaisdell,  finds  the  court, 
took  and  held  their  stodc  solely  as  trustees 
for  the  California  Development  Company. 
Any  stock  which  other  defendants  may  have 
acquired  from  them  was  so  acquired  with 
full  knowledge  of  the  terms  upon  wMch  Hef- 
fernan and  Blaisdell  held  it  The  Mexican 
Company  has  always  held  the  title  to  all  of 
its  property  merely  as  agent  and  trustee  for 
the  California  Development  Company  and 
the  entire  beneficial  interest  in  all  of  said 
property  has  always  been,  and  now  is,  vested 
In  the  California  Developntent  Company. 
The  California  Development  Company  at  its 
own  expense  constructed  the  system  of  canals 
over  the  lands  in  Mexico.  Such  construction 
was  commenced  and  carried  through  pursu- 
ant to  a  contract  between  tlie  two  companies, 
but  the  Mexican  Company,  at  the  time  said 
contract  was  entered  into,  had  no  Independ- . 
ent  existence  and  was  entirely  controlled  by 
the  Callfomla  Development  Company  and 
was  a  mere  agent  of  it. 
,  TlM  court. Aods,  further,  that  it  was  the 
Digitized  by  VjOOQIC 


648 


Ue  PAGinC  KBPOBTEIt 


(OU. 


plan,  pupose,  and  intent  of  the  Gallfornta 
Devel<9ment  Company  and  all  fts  organteeTa, 
officers,  and  stockholdera,  and  of  tbe  MJexlean 
Company  and  Its  organisers  and  abockbold* 
ers,  that  tbe  system  of  canals  shoald  be  a 
single  and  indissolnble  system,  and  shonld 
be  maintained  and  operated  as  an  entirety. 
From  the  time  the  lrTlgatl<Hi  system  was  first 
operated,  water  has  been  conducted  through 
tbe  republic  of  Mexico  by  means  of  said 
canal  system  at  tbe  expense  of  the  California 
Development  Oompany,  and  tbe  caoal  has  at 
all  times  been  operated  as  an  entire  system. 
The  findings  go  on  to  declare  that  In  tha 
execution  of  the  deed  of  trust  to  plaintiff  it 
was  the  intention  of  aU  parties  thereto  to 
subject  all  of  the  lands,  water  rights,  and 
property  of  erery  kind  nominally  owned  by 
the  Mexican  Company  (but  in  truth  held  by 
it  merely  as  agent  and  trustee  of  the  Gall- 
fomla  Develc^ment  Company)  to  the  lien 
of  said  deed  sf  trust,  and  to  make  all  of 
said  property  security  for  the  repayment  of 
the  bonds  Issued  thereunder;  that  in  eqnlt? 
and  good  conscl^ice  all  of  said  property  was 
thereby  subjected  to  the  lien  of  said  deed  of 
trust,  and  was  thereby  made  ascurlty  for 
said  bonds,  and  the  said  lien  aad  charge 
bound  said  properties  in  the  bands  of  tbe 
Mexican  Company  and  in  the  hands  of  all 
persons  taking  title  thereto,  or  to  any  part 
thereof,  with  notice  of  aald  deed  of  trust 
At  aU  times  after  the  20th  day  of  June,  1905, 
the  Southern  Padfic  Company  liad  full  no- 
tice and  knowledge  of  the  execution  of  said 
deed  of  trust  and  of  its  terms  and  provlslana. 
On  May  6,  1902,  the  Mexican  Company  exe- 
cuted to  plaintiff,  as  further  security  for  the 
bonds  Issued  under  the  deed  of  trust,  a  mort- 
gage of  all  of  its  property.  This  instnmient 
was  ratified  and  approTed  by  all  of  the  stock- 
holders of  the  Mexican  Company,  including 
tbe  California  Development  Company.  The 
mortgage  was  not,  however,  registered  in  the 
republic  of  Mexico,  and  under  the  law  of  that 
republic  a  mortgage — 

"has  no  legal  effect  whatever,  except  from  the 
day  and  hour  in  which  it  is  dniy  registered." 

Hie  court  finds,  however,  that  the  signing 
and  delivery  of  said  mortgage  Imposed  an 
equitable  lien  upon  Oie  property  nominally 
held  by  tbe  Mexican  Company  in  favor  of 
the  holders  of  the  bonds  Issued  under  the 
deed  of  trust,  and  that  the  Southern  Pacific 
Company  had  full  notice  and  knowledge  of 
the  execution  of  such  mortgage  not  later 
than  October  1,  1909.  The  findings  then  go 
on  to  recite  the  facts  already  set  forth  re- 
garding the  cutting  of  the  new  intake  in  the 
bank  of  the  Colorado  river,  the  diversion  of 
"practically  the  entire  flow  of  said  Colorado 
river  through  said  cut,"  and  the  application 
of  the  California  Development  Company  tor 
a  loan.  The  loan  was  made,  the  Sirathem 
Pacific  Company  requiring  as  a  condition 
that  tbe  California  Development  Company 
enter  into  a  certain  contract  with  it.  By  the 
terms  of  tbia  contract  tbe  loan  was  to  be 


repaid  in  installaaentft  Tlie  Sonfihera  Padfie 
Company  waa  te  "have  three  members  on  the 
California  Development  Oempany's  board  of 
directors,"  one  of  whom  should  be  president 
and  general  manager  of  the  California  De- 
velomient  CoBiitany  and  its  business.  In 
addlti<Hi  to  having  the  right  of  nominating 
three  members  of  the  board,  it  was  agreed 
that  all  members  of  said  board  (seven  in 
nnmber)  should  be  "acceptable,  that  is,  not 
objectionable,  to  the  Southern  Pacific  Com- 
pany." The  president  so  selected  was  to  have 
the  power  to  name  the  Development  Com- 
pany's secretary,  treasurer,  attorney,  super- 
intendent, chief  engineer,  and  coosalting  en- 
gineer, tbe  persons  so  nained,  however,  to  be 
acceptable  to  two  directors  other  tliau  those 
named  by  the  Soutbem  Pacific  Company. 
As  further  security  for  the  loan  the  Cali- 
fornia Development  Company  agreed  to  pro- 
cure the  pledge,  by  some  of  its  stoddiolders, 
of  6,300  shares  of  its  capital  stock,  to  be  de- 
posited with  a  trustee  named  by  tbe  South- 
em  Pacific  Company.  The  court  finds  that 
from  and  after  the  execution  of  this  contract, 
the  Southern  Pacific  Company  exercised  com- 
plete and  abaolate  control  and  dominion  over 
the  California  Development  Company  and 
over  the  Mexican  Company.  £^es  Randolph, 
an  agent  and  employe  of  the  Southern  Pa- 
dfic  Company,  was  immediately  elected  pres- 
ident of  tbe  California  Developmoit  Oom- 
pany, and  has  continued  to  be  such  president 
up  to  the  present  time,  and  said  Southern 
Pacific  Company  has  dictated  the  election  of 
the  other  directors  of  said  California  De- 
velopment Company.  By  virtue  of  the  power 
thus  exercised  over  the  affairs  of  the  Cali- 
fornia Development  Company,  the  Southern 
Pacific  Company  became  and  at  all  times 
since  the  20tb  day  of  June,  1905— 
"has  been  trustee  of  all  the  rights  and  proper^ 
ties  of  the  California  Development  Company 
and  was  bound  as  such  trustee  to  administer 
and  protect  said  properties  in  the  interests  of 
said  California  I>evelopment  Company  and  its 
creditors." 

The  findings  declare  that  the  Southern 
Pacific  Company  exercised  like  control  and 
dominion  over  the  Mexican  Company  and  its 
directors.  Upon  the  execution  of  the  con- 
tract of  June  20,  1905,  Randolph  was  made 
president  of  the  Mexican  Company,  which 
had  three  directors.  The  remaining  two  di- 
rectors were  at  all  times  subservient  to  Ran- 
dolph and  obeyed  his  wishes.  The  general 
engineer  of  said  Mexican  Company  was  ap- 
pointed by  Randolph,  and  during  l^  incum- 
bency be  acted  on  behalf  and  under  the  domin- 
ion and  control  of  the  Southern  Pacific  Oom- 
pany. It  is  further  found  that  by  reason  of 
the  circumstances  mentioned,  the  Southern 
Pacific  (Company  became  and  has  remained 
trustee  of  all  the  properties  of  the  Mexican 
Company,  bound  to  administer  and  protect 
said  property — 

"in  tbe  interest  of  said  Mexican  Company  and 
said  California  Development  Oompany,  and  the 
creditors  of  said  California  Development  Gomr 
pany." 
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On  December  8,  1909.  Um  SouOumi  Pactflo 
GDwpaiiy  instituted  an  action  agatnat  tbe 
Mexican  Company  in  the  court  9t  flrst  in- 
stance at  Uei;lcaU,  Lower  California,  lepob- 
11c  of  Mexico.  SaU  suit  contained  two  oonnts 
or  causes  of  action,  the  flrst  on  an  alleged 
guaranty  by  said  Mexican  Company  of  tba 
IMiyment  of  $950,000,  advanced  to  the  Devel- 
opment.  Company,  and  the  otber  to  recover 
damages  for  injuries  to  the  tracks  and  other 
property  of  the  Southern  Pacific  Company, 
caused  by  the  water  escaping  from  the  Col- 
orado river  In  consequence  of  the  negligent 
cutting  of  the  banks  of  said  river.  On  or 
about  the  0th  of  December,  1009,  the  board 
of  directors  of  the  Mexican  Company,  acting 
under  the  dominion  and  control  of  the  South- 
em  Pacific  Company,  caused  the  general  man- 
ager of  said  Mexican  Company  to  confess 
judgment  on  the  flrst  count  for  the  sum  of 
$950,000.  Judgment  was  accordingly  entered 
for  said  sum  without  any  trial  whatever, 
ntereafter  said  board  of  directors,  still  act- 
ing under  the  dominion  and  control  of  said 
Southern  Pacific  Company,  entered  Into  a 
pretended  compromise  on  the  second  count, 
and  agreed  that  a  Judgment  by  confession 
should  be  entered  on  that  count  for  $650,000, 
and  Judgment  was  so  entered  without  any 
trial  whatsoever.  It  is  found  that  the  ac- 
tion te  th«  Mexican  court  was  brought  and 
the  confessions  of  Jndgment  were  obtained  by 
toe  Southern  PacWc  Company  for  the  fraud- 
ulent and  illegal  purpose  of  segregating  and 
dismembering  tke  Inrigatlon  system  by  ob- 
taining title  to  that  porfion  <yi  the  system 
lying  tn  Mexico,  and  of  rendering  the  poiv 
don  of  said  system  In  the  state  of  CaUfomia 
of  little  value,  so  that  no  one  other  than  said 
SbBthetn  FacUc  Company  wonld  bid  for  or 
muchase  it,  and  wltk  tbe  further  fraudulent 
porpoae  and  deaign  of  hindering;  delaying, 
and  deflraudlng  the  oredttoirs  of  the  Gall- 
tonia.  Development  Oonqwny. 

In  Han^  1906,  the  Sootbam  Padflc  Com- 
pany, acting  throogh  its  agents  tn  control  of 
the  CaUforafat  DeTeliiq)nient  Company,  oaua- 
ed  a  pretended  transfer  of  various  asseta  of 
said  California  Develc^ment  Company  to  be 
executed  to  It  Among  said  assets  was  the 
Interest  ot  said  California  Development  Com- 
pany in  11,906  shares  of  stock  in  the  Mexi- 
can Company,  pledged  to  plaintiff  by  the 
deed  of  trust  sued  on  tereln.  a?be  pretmded 
cOBslderation  for  this  transfer  was  a  credit 
of  $80,000,  but  the  transfer,  it  is  found,  waa 
in  fact  without  any  adeqmate  or  valuable 
consideration,  and  waa  made  with  the  ex- 
press purpose  of  hindering,  del«kying,  and 
defrauding  the  New  Liverpool  Salt  Company. 

On  February  9,  1000,  the  Southern  PacJtOc 
Company  commenced  an  action  in  the  su- 
perior cooit  of  Los  Angeles  oeunty  against 
the  Oallfomia  Development  Company  cm 
varfona  piomisBory  nntea  aggt«ga>tlng  $1,270,- 
865.77  and  upon  certain  implied  oontiacts  for 
tbe  paymoat  of  money.  In  this  action  the 
Southern  Padflc  Company  canoed  an  attacb- 


ment  to  be  issued  and  levied  on  the  llth  day 
of  January,  1900,  on  11,005  shares  of  the 
capital  stock  of  the  Mexican  Company,  such 
shares  being  the  same  shares  which  the 
Southern  Pacific  Company  had  theretofore 
canaed  to  be  transferred  to  itself.  At  the  time 
ot  the  issuance  and  levy  of  the  attachment 
the  Southern  Pacific  Company  claimed  and 
now  claims  to  be  the  owner  of  said  shares. 
At  that  time  the  OaUfomia  Development 
Company  was,  to  the  knowledge  of  the  South- 
am  Padflc  Cbmpany,  largely  indebted  and 
wholly  Insolvent,  and  tbe  action  was  com- 
menced and  the  attachment  issued  and  levied 
l^y  the  Southern  Pacific  Company  for  the 
puzpoee  of  fraudulently  obtaining  an  advan- 
tage to  Itself  in  the  payment  <rf  Its  claims 
over  otber  creditors  of  the  Oallfomia  De- 
velopment Company  and  for  the  purpose  and 
intent  of  bindering,  delaying,  and  defraud- 
ing such  other  creditors,  particularly  tbe 
New  Liverpool  Salt  Company.  For  the  pur- 
pose of  obtaining  such  attachmott,  the 
Southern  Padflc  Company  caused  to  be  filed 
in  said  action  an  affidavit  wherein  it  was  set 
forth  that  the  payment  of  the  daim  sued 
upon  was  not  secured  by  any  mortgage  upon 
real  or  personal  property  or  any  pledge  of 
personal  property,  and  that  the  attachment 
was  not  sought  and  the  action  not  prosecuted 
to  hinder,  delay,  or  defraud  any  creditor  of 
the  California  Development  Company.  Said 
afildavit  was  false  and  untme  in  this:  That 
said  attadim«it  was  sought  and  said  action 
prosecuted  to  hinder  and  delay  and  defraud 
other  creditors,  and  that  the  contracts  sued 
upon  were  not  unsecured,  but  were  secured 
by  certain  choaes  In  action  which  the  South- 
em  Padflc  Company  had  caused  to  be  trans- 
ferred to  Itself  as  such  security.  Judgment 
was  entered  tn  said  action  in  favor  of  the 
Southern  Padflc  Company,  and  against  the 
California  Development  Company  on  De- 
cember 30,  1900,  for  $1,270,865.77.  The  find- 
ings then  go  on  to  redte  the  commencement 
by  the  New  Liverpool  Salt  Company  on  Janu- 
ary 26,  1011,  of  an  action  and  the  filing  by 
said  Salt  Company  <»  the  10th  of  May,  1011, 
of  a  cross-complaint  in  this  action,  which 
proceedings  assailed  the  validity  of  the  al- 
leged transfer  of  the  shares  of  stock  in 
the  Mexican  Company  to  the  Southern  Pa- 
cific Company.  These  are  the  proceedings 
which,  in  the  view  of  the  court,  constituted 
creditors'  bills,  and  created  equitable  liens 
In  favor  of  the  Salt  Company.  It  la  found 
that  at  no  time  prior  to  the  14th  of  August, 
1011,  and  not  until  the  offering  of  all  the 
testimony  bearing  upon  tbe  fraudulent  char- 
acter of  the  conveyance  of  the  shares  of 
stock,  has  the  Southern  Pacific  Company 
asserted  any  li«i  against  said  shares  by  rea- 
son of  said  attachment  It  asserted  such 
Uen  for  the  first  time  by  Its  supplemental  an- 
swer filed  on  said  14th  day  of  October,  1011. 
Tbe  court  finds  that  there  was  an  unreason- 
able delay  betwem  the  entry  o<  tbe  judg- 
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ment  obtained  by  tbe  Southern  Padflc  Com- 
pany on  December  30, 1909,  and  the  14th  day 
of  October,  1911,  and  that  It  would  be 
against  equity  and  good  conscience  to  per- 
mit the  Southern  Pacific  Company  to  derive 
any  advantage  from  said  attachment  against 
any  of  the  creditors  of  the  Oaiifomla  De- 
Telopment  .Company. 

Tbe  iuidlngs  contain  elaborate  statements 
designed  to  set  forth  the  formation  by  the 
Southern  Pacific  Company  of  a  plan  to  de- 
feat the  judgment  of  the  New  Liverpool  Salt 
Company,  and  to  defraud  the  holders  of  the 
bonds  issued  under  the  deed  of  trust,  by 
causing  this  action  to  be  brought,  having  a 
receiver  appointed,  procuring  the  issuance 
of  receiver's  certificates  to  be  acquired  by 
said  Southern  Pacific  Oomitany,  and  by  se- 
curing title  to  the  property  in  Mexico 
through  Judgments  obtained  in  the  courts  of 
Mexico.  It  is  not  thought  necessary  to  refer 
to  these  matters  in  greater  detail.  It  is 
found  that  the  irrigation  system  is  and  nec- 
essarily must  be  a  single  and  indissoluble 
system,  that  its  valne  would  be  practically 
destroyed  by  segregating  the  portion  lying 
in  California,  that  neither  part  can  be  oper- 
ated without  the  other,  and  that  the  segre- 
gation of  said  system  by  separating  the  own- 
ership or  control  of  the  Mexican  part  from 
tlie  part  lying  within  the  United  States 
would  result  in  great  and  inestimable  loss 
to  tbe  people  of  tbe  United  States.  There  is 
a  large  amount  of  personal  property  in  the 
bands  of  the  receiver  which  Is  of  great  value 
In  connection  with  said  irrigation  system  and 
necessary  to  its  opemtion,  but  which  would 
be  of  little  value  if  sold  separately.  The 
court  finds  that  it  is  essential  to  tbe  preser- 
vation of  the  rights  of  the  Development 
Company  and  the  various  Uenholders,  and 
for  the  public  Interest  that  the  system 
should  be  sold  as  an  entirety,  and  that  tbe 
best  and  most  practical  way  to  make  such 
sale  is  to  sell  at  one  sale  and  as  one  proper- 
ty the  stock  of  the  Mexican  Company  and  of 
the  New  Mexican  Company,  together  with 
that  part  of  the  system  lying  within  the 
United  States,  such  sale  to  be  free  from 
any  right  of  redemption. 

The  findings  cover  a  number  of  matters 
in  addition  to  those  which  we  have  set  forth, 
but  we  have,  we  think,  stated  as  much  as  is 
necessary  to  an  understanding  of  the  essen- 
tial points  presented  by  the  appeals  before  us. 

Upon  the  facts  found  the  court  made  its 
judgment  or  decree  in  which  it  adjudged 
that  plaintiff  recover  judgment  against  the 
California  DevelopmMit  Company  for  $634,- 
211,  the  principal  and  accrued  interest  due 
on  the  outstanding  bonds,  and  that  plaintiff 
lias  a  first  lien  for  the  amount  of  said  Judg- 
ment; that  New  Liverpool  Salt  Company  has 
a  lien  subject  to  that  of  plaintiff  for  the 
amount  of  its  Judgment  of  $458,246.23  with 
interest;  that  the  Southern  Pacific  Com- 
pany lias  a  lien  subject  to  that  of  the.  plain- 
tiff and  of  tbe  Salt  Company   for  $1,501,- 


903.68,  the  amount  of  the  Judgment  (with 
interest)  recovered  by  it  against  the  Gall- 
fomia  Development  Company  in  tbe  superior 
court  of  Los  Angeles  on  December  30,  1909; 
that  the  property  described  in  the  decree  be 
sold  in  one  parcel  without  rig^t  of  redemp- 
tion, the  proceeds  to  be  applied  after  satisfy- 
ing the  costs  and  exi>en8e8  of  the  proceed- 
ings, first  to  repay  Heffeman  and  Blaisd^ 
or  their  assigns  the  amount  advanced  by 
them  for  the  500  shares  of  stock  of  the  Mex- 
ican Company  originally  issued  to  them,  L  e., 
$1  per  share,  next  the  amount  due  <»  rec^T- 
er's  certificates,  next  the  amount  due  on 
plaintiff's  Judgment,  next  tbe  amount  due 
New  Liverpool  Salt  Company  under  Its  Judg- 
ment, next  the  amount  due  Southern  Pacific 
Company  under  its  Judgment,  and  finally  the 
surplus,  If  any,  to  the  California  Develop- 
ment Company.  The  foregoing  statement  Is 
not  precisely  accnrate  with  respect  to  the 
priority  accorded  to  the  receiver's  certifi- 
cates. Before  the  trial  of  this  action  the 
New  Liverpool  Salt  Company  had  appealed 
from  the  order  appointing  the  receiver,  and 
this  order  had  been  reversed,  so  fax  as  the 
Salt  Company  was  concerned.  Title  Insur- 
ance &  Trust  Ca  ▼.  California  Development 
Ca,  164  Ool.  68,  127  Pac.  602.  The  result 
of  this  reversal  was  that  the  final  decree 
gave  to  the  Salt  Company  priority,  to  a  lim- 
ited extent,  over  the  holders  of  receiver's 
certificates  and  bonds.  These  details  are  not, 
however,  material  to  tbe  present  appeals, 
and  our  statement  of  the  terms  of  the  de- 
cree will  suffice  for  all  the  purposes  of  this 
discussion. 

The  decree  further  provides  that  the  prop- 
erty Is  to  be  sold  as  an  entirety  without  any 
right  of  redemption,  and  orders  the  Southern 
Pacific  Company  to  turn  over  to  the  commis- 
sioner appointed  to  conduct  the  sale  all  of 
the  stock  of  the  Mexican  Company,  properly 
indorsed,  and  enjoins  the  Southern  Pacific 
Company  and  the  New  Mexican  Company 
from  asserting  any  claim  of  ownership  to  the 
property  which  had  stood  In  the  name  of  the 
Mexican  Company  on  January  28,  1011,  or 
from  transferring  such  property.  It  further 
enjoins  the  Southern  Pacific  Company  from 
claiming  any  property  of  the  Mexican  Comr 
pany  under  the  execution  sale  made  in  Mex- 
ico on  January  28,  1911,  or  from  doing  any 
act  or  thing  for  the  completion  of  said  pre- 
tended sale  to  the  New  Mexican  Company,  or 
for  the  enforcement  of  any  Judgment  or 
claim  by  the  Southern  Pacific  Company 
against  the  Mexican  Company,  nie  Soatti- 
em  Pacific  Company  is  also  enjoined  from 
taking  or  prosecuting  any  proceeding  or  ac- 
tion in  any  Mexican  court  for  the  enforce- 
ment of  Its  Judgments  against  the  Mexican 
Con4»any.  It  also  adjudges  that  the  trans- 
fer by  the  California  Develc^nnent  Company 
to  the  Southern  Pacific  Company  of  11,996 
shares  of  tbe  stock  of  the  Mexican  Company 
is  void,  and  that  the  shares  of  the  Mexican 
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Ck>mpaiiy  held  by  Heffem&n  and  otbers  are 
Ueld  br  them  as  trustees  for  the  CaUfomla 
Development  Oompany.  It  directs  said  Hef- 
femao  and  otbers  to  indorse  and  tnm  over 
said  shares  to  tbe  commissioner  upon  pay- 
ment to  them  of  |1  per  share,  with  interest 
Finally  the  decree  describes  the  property  or- 
dered to  be  sold.  The  description  covers  in 
detail  all  real  property  owned  by  the  Cali- 
fornia Development  Company  in  the  state  of 
California,  including  its  water  rights^  canals, 
works,  and  equipment,  the  entire  capital 
stock  of  both  Mexican  companies,  and  the 
personal  property  used  in  the  maintenance 
or  operation  of  the  irrigation  system.  Some 
of  the  general  language  of  the  description 
might  seem  to  cover  the  physical  property, 
real  and  personal,  situated  in  the  republic 
of  Mexico,  but  an  examination  of  the  find- 
ings, viewed  as  a  whole,  makes  it  quite  clear 
that  the  court  did  not  Intend  to  undertake  to 
direct  a  sale  of  tangible  property  located  be- 
yond the  Jurisdiction  of  the  court.  The  de- 
cree was  designed  to  effect  a  sale  of  the  real 
and  personal  property  In  the  state  of  Cali- 
fornia and  of  the  shares  of  stock  In  the  two 
Mexican  corporations — not  to  sell  any  in- 
terest in  the  properties  In  Mexico,  except  as 
such  properties  might  be  affected  by  a  sale 
and  transfer  of  the  shares  of  stock  of  the 
corporations  owning  the  legal  title  to  such 
properties.  Apparently  the  court,  in  framing 
its  conclusions  of  law  and  Its  decree,  inad- 
vertently used  language  that  was  too  broad. 
The  resultant  defect  in  the  description  of  the 
property  to  be  sold  by  the  commissioner  may 
readily  be  cured  by  a  modification  of  the 
Judgment    To  this  we  shall  advert  hereafter. 

The  appeals  now  before  us  are  taken  by 
the  Southern  Pacific  Company  and  the  New 
Mexican  Company.  Each  of  these  parties 
appeals  from  the  Judgment,  from  an  order 
denying  its  motion  for  a  new  trial,  and  from 
an  order  denying  its  motion  to  vacate  the 
judgment  and  enter  another  and  different 
Judgment  The  plaintiff  and  the  New  liver- 
pool  Salt  Company  interpose  preliminary  ob- 
jections to  the  consideration  of  any  of  these 
appeals  on  their  merits. 

[1]  First  to  be  noted  is  the  dalm  that  this 
court  has  no  Jurisdiction  of  the  appeals  from 
the  Judgment,  for  the  reason  that  the  notice 
of  appeal,  in  each  instance,  was  directed  to 
some,  but  not  aU,  of  the  adverse  parties. 
The  same  point  was  presented  to  us  in  an- 
swer to  the  applications  of  the  present  ap- 
pellants for  a  writ  of  supersedeas.  In  dis- 
posing of  those  applications  (Southern  Pa- 
dflc  Co.  V.  Superior  Court,  107  Cal.  250,  139 
Pac.  6&),  we  held  that  where  a  notice  of  ap- 
peal was  filed  within  the  time  limited  by 
the  "new  and  alternative  method  of  appeal" 
provided  by  section  941b  of  the  Code  of  Civil 
Procedure,  the  failure  to  address  the  notice 
to  all  of  the  adverse  parties,  or  any  of  them, 
did  not  affect  the  validity  of  the  appeal.  The 
respondents  ask  us  to  reconsider  that  ded- 


slon,  but  we  see  no  reason  for  receding 
from  the  position  heretofore  taken. 

The  right  of  this  court  to  review  the  orders 
denying  mptions  for  a  new  trial,  or  the  or- 
ders denyliig  motions  to  enter  a  different 
Judgment,  is  questioned  on  the  ground  of  the 
failure  of  the  moving  parties  to  serve  their 
respective  motions  on  some  of  the  adverse 
parties.  So,  too,  there  was  a  failure  to  serve 
the  bUl  of  exceptions  on  such  adverse  par- 
ties, and  this  failure.  It  is  urged,  furnishes 
an  independent  ground  for  affirming  the  or- 
ders denying  a  new  trial,  and  also  requires 
us  to  refuse  consideration  to  the  bill  of  ex- 
ceptions as  a  part  of  the  record  on  the  ap- 
peals from  the  Judgment.  As  we  do  not  de- 
sire to  add  to  the  already  great  length  of 
this  opinion  by  giving  elaborate  discuBsl(»i  to 
mere  questions  of  practice,  we  shall  limit  our- 
selves to  a  mere  outline  of  the  conclusions 
reached. 

[2]  In  the  absence  of  service  on  the  adverse 
party  of  notice  of  intention  to  move  for  a 
new  trial,  the  lower  court  has  no  authority 
to  grant  such  motion.  Herrlman  v.  Men- 
zies,  115  Cal.  16,  44  Pac.  660,  46  Paa  730,  35 
L.  R.  A.  318,  56  Am.  St  Hep.  81;  United 
States  V.  Crooks,  116  Cal.  43,  47  Pac.  870. 
An  "adverse  party"  is  one  whose  "Interest 
in  the  subject-matter  of  the  motion  is  ad- 
verse to  or  will  be  affected  by  the  granting 
of  the  motion  or  changing  the  former  de- 
cision of  the  court"    Id. 

[3]  The  notice  in  this  case  was  not  ad- 
dressed to  or  served  upon  the  California  De- 
velopment Company,  or  upon  Heffeman, 
Flores,  Rockwood,  or  Perry.  They  were,  be- 
yond a  doubt,  adverse  parties,  and  the  court 
could  not,  without  service  of  notice  upon 
them,  grant  a  new  trial  of  any  Issue  affect- 
ing their  Interests.  Their  voluntary  ap- 
pearance and  consent  to  the  hearing  of  the 
motions,  given  months  after  the  explrati<Hi 
of  the  time  to  serve  notice  of  Intention, 
could  not  cure  the  defect  The  court  Itself 
had  no  authority  to  relieve  the  moving  par- 
ties from  the  consequences  of  their  failure 
to  serve  notice  la  time.  Union  Coll.  Co.  v. 
Oliver,  162  CaL  755,  124  Pac.  436.  This 
because  Its  Jurisdiction  of  the  motion  depend- 
ed on  timely  service  and  filing  of  the  notice. 
Since,  then,  jurisdiction  of  the  subject-matter 
depended  on  the  service,,  it  could  not  be  con- 
ferred by  waiver  or  consent  Bell  v.  S.  F. 
Sav.  Un.,  163  Cal.  64,  94  Pac.  225.  It  may 
be  that  the  motions  for  new  trial  could  have 
been  entertained  for  the  limited  purpose  of 
considering  the  right  of  the  moving  parties 
to  a  re-examlnatlon  of  issues  not  affecting 
the  interests  of  tlie  parties  not  served. 
These  issues  are  the  ones  bearing  on  the 
relative  priorities  of  the  appellants  and  the 
New  Liverpool  Salt  Company.  We  shall  not 
go  into  this  matter,  since*  the  points  that 
would  be  available  on  such  Inquiry  arise  on 
the  appeals  from  the  judgment,  and  can,  as 
will  appear  in  the  disposition  of  those  ap- 
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peals,  be  gtven  fall  effect  without  tbe  nace*- 
8lt7  of  a  new  trial. 

The  motions  to  enter  a.  different  judgment 
stand  upon  tbe  same  ground  as  tbe  motions 
for  new  trial.  In  so  far  as  they  can  be  con- 
sidered, tbe  rights  of  appellants  are  folly 
protected  by  the  appeals  from  the  judgment 

[4]  Finally  the  respondents  urge  that  the 
bUl  of  exceptions  Is  not  to  be  considered  on 
the  appeals  from  tbe  judgment.  The  propos- 
ed bill  was  not  served  on  the  Derdopmait 
Company,  or  on  Heffernan  and  those  In  like 
Interest  with  him.  As  in  the  case  of  the 
motions  for  new  trial,  there  was  a  waiver 
and  consent  of  these  parties  when  objection 
to  tbe  settlement  of  the  bill  was  made.  In 
any  event  the  bUl  of  exceptions,  even  though 
not  served  upon  certain  adverse  parties,  may 
be  considered  and  the  judgment  modified  in 
so  far  as  such  modification  may  be  ordered 
without  impairing  the  rights  of  the  parties 
not  served.  Williams  v.  S.  O.  M.  Ass'n,  66 
Cal.  193,  6  Pac.  85;  Estate  of  Young,  U9 
Cal.  173,  85  Pac.  145.  In  the  present  case, 
tbe  relative  claims  to  priority  of  the  South- 
ern Pacific  Company  and  the  New  Liverpool 
Salt  Company  may  be  determined  without  in 
tbe  least  degree  affecting  the  rights  of  the 
California  Development  Company  or  of  Hef- 
fernan, Flores,  Eockwood,  or  Perry.  And,  of 
course,  such  points  as  appear  on  the  judg- 
ment roll  Itself  can  be  considered.  Irrespec- 
tive of  tbe  parties  who  may  l>e  affected. 

[6]  But,  beyond  all  this,  we  think  the  ap- 
pellants are  entitled  to  have  their  bUl  of  ex- 
ceptions considered  as  against  all  the  re- 
spondents. Oppositioo  to  the  settlement  of  a 
bill  of  exceptions  for  failure  of  timely  service 
Is  a  "proceeding  against  a  tarty,"  and  the 
trial  court  may  relieve  the  defaulting  party 
under  section  473  of  the  Code  of  Civil  Pro- 
cedure. Stonesifer  v.  Kllbum,  94  Gal.  33, 
29  Pac.  332;  PolUta  v.  Wlckersham,  150  Cal. 
238,  88  Pac.  911.  Evidently,  therefore,  the 
Jurisdiction  of  the  subject-matter  does  not 
depend  on  prompt  service,  as  it  does  in  the 
case  of  a  notice  of  intention  to  move  for 
new  trial. 

[1, 7]  We  conclude  that  the  delay  in  serv- 
ice may  be  cured  by  the  voluntary  consent 
and  waiver  of  the  parties  not  served.  Itie 
fact  of  waiver  is  not  stated  in  the  main  bill, 
but  Is  made  to  appear  in  a  supplemental  bill 
of  exceptions.  Such  supplemental  bill  could 
probably  not  be  regarded  on  the  appeals 
from  the  orders  denying  a  new  trial,  since 
such  orders,  unless  the  motions  be  made  on 
affidavits  or  the  minutes  of  the  court,  must  be 
reviewed  on  the  statement  or  bill  of  excep- 
tions which  was  before  the  lower  court  when 
It  passed  on  the  motions.  Code  Civ.  Proc.  f 
661.  But  on  an  appeal  from  a  judi^ent,  the 
record  Includes  "any  Mil  of  exceptions 
•  •  •  in  the  case  upon  which  the  appel- 
lant relies."  Code  Civ.  Proc.  {  960.  We 
think,  therefore,  that  the  supplemental  Mil, 
and  consequently  the  main  bill,  of  exceptions, 
are  properly  btfore  us  on  Uu  appeals  Crom 


tfae  judgment  Tbe  court  Is  not  disposed  to 
give  too  strict  an  Interpretation  to  technical 
rules  of  practice,  when  snch  Interpretation 
is  urged  tor  the  purpose  of  preventing  a  con- 
sideration upon  the  merits  of  appeals  prose- 
cuted In  good  faith. 

Ibe  Interest  of  the  appelant  New  'Mexican 
Company  la  the  present  appeals  will  reqnlre 
little.  If  any,  separate  consideratl(m.  The 
material  points  may  be  given  adequate  ex- 
amination and  disposition  by  treating  the 
case  as  if  the  Southern  Pacific  Conqiany 
were  the  sole  appellant  So,  too,  there  Is  no 
occasion  to  deal  separately  with  the  position 
of  Boaz  Duncan,  intervener  and  rcspondoit 
His  interest  is  that  of  a  bolder  of  bonds,  and 
his  statiis  may  th^^ore  be  regarded  as 
identical  with  that  of  the  plaintiff,  which  in- 
stituted the  action  as  trustee  for  all  headers 
of  bonds.  The  litigation,  so  far  as  the  pres- 
ent appeals  are  concerned,  narrows  itself 
down  to  a  three^omered  dispute,  the  con- 
tending parties  being  tbs  bondholders,  the 
New  lilverpool  Salt  Oonqpany,  and  the  South- 
em  Pacific  Company. 

The  effect  of  the  decree  was  to  give  to  the 
bondholders,  represented  by  the  plaintiff,  a 
lien  prior  to  the  claims  of  both  the  Salt  Com- 
pany and  the  Southern  Pacific  Company,  on 
all  of  the  properties  of  the  California  De- 
velopment Company  in  Oallfornia  and  upon 
the  shares  of  stock  of  the  Mexican  Company 
and  the  New  Mexican  Company  representing 
the  beneficial  ownership  of  the  propertlea  In 
Mexico.  While  the  New  Uverpool  Salt  Com- 
pany, in  Its  pleadings,  asserted  priority  over 
the  t)ondholders,  it  is  not  now  complaining 
of  the  decree,  and  in  effect  concedes  that  the 
bondholders  are  entitled  to  priority  over  It 
The  Southern  Padflc  Company,  however,  at- 
tacks the  propriety  of  the  decree  in  so  far 
as  it  gives  to  tbe  plaintiff  a  prior  lien  upon 
any  property  other  than  that  In  tbe  state  of 
California. 

The  New  Liverpool  Salt  Company  Is  given 
a  lien  upon  all  of  the  property  of  the  Gall- 
fomia  Development  Company,  including  the 
physical  properties  in  Caltfomla  as  well  aa 
the  shares  of  stock  in  the  two  Mexican  cor- 
porations, and  this  lien  is  made  prior  to  the 
Hen  of  the  Southern  Fadfic  Company  for  tbe 
amount  found  to  be  due  under  its  judgment 
recovered  in  the  superior  court  of  Los  An- 
geles against  the  Oallfomia  Development 
Company.  The  Southern  Pacific  Company  at- 
tacks this  feature  of  the  decree  also,  assert- 
ing that  the  New  Liverpool  Salt  Company  Is 
entitled,  at  most,  to  priority  with  respect  to 
the  real  property  of  the  GallfOmla  Develop- 
ment Company  within  the  state  of  California. 
The  various  questions  Involved  may  best  be 
treated  by  separating  the  dlscusslmi  into  two 
branches.  The  first  of  these  will  deal  with 
the  attack  made  b^  the  appellants  <m  the 
judgment  In  favor  of  tlie  plaintiff  as  tmstee 
for  the  bondholders.  Some  of  the  points  to 
be  discussed  In  this  connection  will  also  bear 
upon  the  disposition  of  the  woosd  brancb. 
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which  has  to  do  with  the  relative  rights  of 
the  Southern  Padflc  Company  and  the  New 
Llreipool  Salt  Company. 

We  come  then  to  the  proprtety  ot  the  Judg- 
ment in  favor  of  the  plaintiff.  In  this  con- 
nection we  assame,  as  has  already  been  In- 
dicated, that  the  bill  of  exceptions  is  prop- 
erly before  as,  and  that  the  sufficiency  of  the 
evidence  to  sustain  the  various  findings  of 
fact  may  be  examined. 

I^ing  at  the  very  base  of  the  controversy, 
and  first  to  be  decided.  Is  the  validity  of  the 
dalm  of  the  appellants  that  the  decree  at- 
tempts to  adjudicate  Interests  in  property 
situated  beyond  the  territorial  jurisdiction, 
and  that  the  courts  of  this  state  are  without 
IMwer  to  make  su(^  adjudication.  That  the 
courts  of  California  cannot  make  a  decree 
which  will  operate  to  change  the  title  to  real 
or  personal  property  beyond  the  territorial 
limits  of  this  state  is  conceded  on  all  hands. 
But,  as  we  have  already  suggested  in  stating 
the  terms  of  the  decree,  the  court  did  not 
undertake  to  do  thi&  What  it  did  was  to 
direct  a  sale  of  the  property  in  California 
and  of  the  shares  of  stock  in  the  Mexican 
corporations  held  by  persons  who  were  with- 
in this  state,  and  who  had  been  made  parties 
to  the  action  and  brought  under  the  jurisdic- 
tion of  the  court.  It  Is  true  that  in  order  to 
make  its  sale  of  this  stock  effective  the  conrt 
UDdertook,  by  a  decree  operating  upon  the 
Southern  Padflc  Company  and  the  two  Mex- 
ican companies,  to  control  the  action  of  these 
parties  with  reference  to  the  Mexican  lands 
and  to  the  proiKitles. 

[I]  That  a  court  «f  egolty,  bavins  acquired 
jwlsdictlDn  of  certain  parties,  may,  by  a  de- 
cree operating  on  them  in  personam,  control 
their  actions  with  regard  to  properties  sit- 
uated without  the  jnrisdictian,  when  such 
action  Is  necessary  for  a  complete  dlspoei- 
tlon  of  the  controversy  before  the  court,  is 
thoroughly  well  settled.  In  Toller  v,  Cart- 
eret, 2  Vern.  494,  this  principle  was  applied 
to  a  suit  brought  to  require  the  defendant  to 
redeem  from  a  m(»:tgage  of  lands  beyond  the 
jurisdiction,  or  be  foredoeed.  So,  in  Penn  v. 
Lord  Baltimore,  1  Ves.  Sr.  444,  the  Lord 
Chancellor  entertahied  ar  bin  fOr  spedflc  per- 
formance of  a  contract  entered  into  in  "Eng- 
land  to  determine  the  boundary  between  the 
provinoes  of  Pennsylvania  and  Maryland.  In 
Massle  V.  Watts,  6  Cranch,  148,i  the  Supreme 
Ooort  of  the  United  States  ui^eld  an  action 
brought  in  the  circoit  court  for  the  district 
of  Kentneky  to  compel  the  defendant  to  con- 
vey to  the  plaintiff  a  tract  of  land  in  tlie 
state  of  Ohio  and  beyond  the  territorial  ju- 
risdiction oif  tlM  court  in  which  the  action 
was  instituted.  More  directly  analogous  to 
the  ooae  at  bar  is  the  line  of  decisions  sos- 
taimnc  the  power  of  a  court  of  equity  to 
foreclose  a  mortgage  upon  a  single  piece  of 
property,  such  as  a  railway  or  canal,  lying 
partly  within  and  partly  without  the  juris- 
diction of  the  court  McElrath  v.  Pittsburg, 
etc.,  B.  B.  Go,  65  Pa.  188;  Brown  v.  C.  &  0. 
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Canal  Co.,  78  Md.  667;  Muller  t.  Dows,  M 
n.  S.  444,  24  L.  Ed.  207 ;  International  Bridge 
&  Tramway  Ca  v.  Holland  Trust  Ca,  81  Fed. 
422,  26  C.  C.  ▲.  46».  In  MuUer  v.  Dows, 
supra,  an  action  was  brought  in  the  drcult 
court  for  the  district  of  Iowa,  to  foreclose 
a  mortgage  or  deed  of  trust  on  a  railway 
lying  partly  in  Iowa  and  partly  In  MissourL 
The  decree  ordered  a  sale  of  the  entire  prop- 
erty, and  directed  the  owners  to  make  a 
deed  conveying  the  property  to  the  purchas- 
er. The  decree  was  affirmed.  Speaking  of 
the  objection  that  the  decree  was  void  "so 
far  as  it  directed  the  usual  foredosure  and 
sale  of  property  not  within  the  territorial 
Jurisdiction  of  the  court,"  the  Supreme  Court 
said: 

"If  such  a  foredosure  and  sale  cannot  be 
made  of  a  railroad  whldi  crosses  a  state  line 
and  is  within  two  states,  when  the  entire  line 
is  subject  to  one  otortgage,  it  is  certainly  to  be 
regretted,  and  to  bold  that  it  cannot  be  would 
be  disastrous,  not  only  to  the  companies  that 
own  the  rond,  but  to  the  holders  of  bonds  se- 
cored  by  the  mortgage.  *  ••  If  the  rail- 
road, under  legal  process,  can  be  sdd  only  in 
frajTments;  if,  as  m  this  case,  where  the  mort- 
gage Is  upon  the  whole  line,  and  indadee  the 
franchises  of  tbe  corporation  which  made  the 
mortgage,  the  decree  of  foredosure  and  sale 
can  reach  only  the  part  of  the  road  which  is 
within  the  state— it  is  plain  that  tbe  property 
must  be  comparatively  worthless  at  the  sale. 
*  *  *  In  view  of  this,  before  we  can  set  aside 
the  decree  which  was  made,  it  ought  to  be  made 
clearly  to  appear  beyond  the  power  of  the  court. 
Without  reference  to  the  English  chancery  de- 
cisions, where  this  objection  to  the  decree  would 
be  quite  ooteoable,  we  tlilnk  tbe  power  of  courts 
of  chancery  in  this  country  is  sufficient  to  au- 
thorize such  a  decree  as  was  here  made.  It  is 
here  nndoubtedly  a  recoftnized  doctrine  that  a 
court  of  eq^dty,  sitting  in  a  state  and  having 
jurisdiction  of  the  person,  may  decree  a  con- 
veyance by  him  of  land  in  another  state,  and 
may  enforce  the  decree  by  process  against  the 
defendant.  True,  it  cannot  send  Its  process  into 
that  other  state,  nor  can  it  ddiver  possession 
of  land  in  another  jurisdiction,  but  it  can  com- 
mand and  enforce  a  transfer  of  the  title." 

This  court  Itself  has,  in  Smith  v.  Davis, 
90  Cal.  26,  27  Pac.  26,  25  Am.  St  Rep.  92, 
an  action  brought  to  appoint  a  trustee  and 
have  the  execution  of  a  trust  relating  to 
lands  lying  in  Washington  decreed,  recog- 
nized the  rule  declared  in  Massle  v.  Watts, 
supra,  6  Cranch  (U.  S.)  148,  3  L.  Ed.  181, 
and  similar  cases,  and  upheld  tbe  jurisdic- 
tion upon  tbe  ground  that  the  decree  acts 
"primarily  and  properly  •  *  *  in  per- 
sonam, and  at  most  collaterally  only  in  rem," 
adding  that  a  "trust  will  be  enforced  pertain- 
ing to  realty,  regardless  of  the  situation  of 
the  property." 

[i]  In  the  case  at  bar  the  court  had  be- 
fore it  all  of  the  parties,  and  we  do  not 
in  view  of  the  foregoing  authorities  and 
many  others  that  might  be  dted,  doubt  its 
power  to  make  a  decree  binding  upon  those 
parties  witli  regard  to  the  Interests  claimed 
hy  them  in  lands  or  other  property  beyond 
tbe  territorial  jurisdiction.  This  conclusion 
is  not  affected  by  the  fact  that  the  courts 
of  Mexico  bad  appointed  a  receiver  of  the 
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Mexican  properties.  As  we  have  said,  the 
decree  does  not,  by  Its  own  force,  adjudicate 
the  title  to  those  properties,  nor  does  It  In- 
terfere with  their  possession. 

The  feature  of  the  decree  now  under  con- 
sideration is  based  upon  the  contentions,  sup- 
ported by  the  findings  of  the  court  below, 
that  the  canal  system  running  through  the 
two  countries  was  essentially  a  single  and 
indivisible  entity,  and  that  It  was  the  Inten- 
tion of  all  of  the  parties  In  Interest  to  sub- 
ject the  entire  system  to  the  lien  of  the 
bonds  to  be  Issued  under  the  deed  of  trust 
executed  to  the  plaintiff.  There  is  no  oc- 
casion to  review  at  any  length  the  evidence 
regarding  the  unity  of  the  system.  The 
history  of  the  enterprise,  the  physical  and 
topographical  conditions  confronting  its  pro- 
moters, the  means  adopted  for  overcoming 
the  dltQcnlties  arising  from  the  Mexican 
laws,  the  manner  in  which  the  Mexican  Com- 
pany was  formed,  the  relation  borne  by  it  to- 
ward the  California  Development  Company, 
the  mode  in  which  the  canal  was  construct- 
ed and  operated — all  of  these  facts,  which 
are  shown  without  dispute  by  the  record,  ful- 
ly sustain,  if  iilSeed  they  do  not  render  in- 
evitable, the  conclusion  that  the  parties  In- 
tended, and  that  the  physical  situation  re- 
quired, that  the  canal  system  should  be 
maintained  and  operated  as  a  single  unit 

[10]  It  is  equally  free  from  doubt  that  the 
Title  Insurance  &  Trust  Company  obtained 
an  equitable  lien  npon  all  of  the  properties 
In  Mexico  owned  by  the  Mexican  Company, 
as  security  for  the  bonds  to  be  issued  by 
the  California  Development  Company.  The 
deed  of  trust  did  not,  to  be  sure,  undertake 
to  convey  to  the  trustee  the  legal  title  to  the 
Mexican  properties.  Obviously  enough,  the 
reason  for  this  is  to  be  found  in  the  condi- 
tion of  the  law  of  Mexico — ^the  same  consid- 
eration that  led  to  the  formation  of  the  Mex- 
ican Company  to  hold  title  to  the  properties 
in  Mexico.  But  that  the  beneficial  interest  in 
those  properties  was  to  be  subject  to  the  Hen 
of  the  deed  of  trust  is  very  manifest  By 
that  deed  the  California  Development  Com- 
pany transferred  to  the  plalntifT  12,000 
shares  of  the  stock  of  the  Mexican  corpora- 
tion, all  of  the  stock,  that  is  to  say,  standing 
in  its  name.  The  deed  of  trust  contains 
further  provisions  indicating  the  purpose  of 
the  parties  to  make  the  Mexican  properties 
security  for  the  bonds.  After  making  elab- 
orate recitals  regarding  the  formation  of 
the  Mexican  Company  and  the  property 
owned  by  it,  the  deed  authorizes  the  sale  by 
the  Mexican  Company  at  a  certain  minimum 
price,  of  lands  and  water  rights  not  consti- 
tuting a  part  of  the  main  canal,  and  requires 
a  given  portion  of  the  purchase  price  to  be 
paid  to  the  trustee  as  a  part  of  the  sink- 
ing fund  for  the  payment  and  redemption 
of  the  bonds  and  coupons  to.  be  Issued. 
There  are  other  provisions  defining  and  lim- 
iting the  power  of  the  Mexican  Company  to 


sell  and  convey  Its  lands.  Furthermore,  Che 
Mexican  Company  Itself,  in  1902,  made  a 
mortgage  of  all  of  its  lands  and  other  prop- 
erties to  the  plaintiff  as  security  for  the 
bonds.  This  instrument,  which  was  ratlfled 
by  the  stockholders  of  the  Mexican  Compa- 
ny, including  the  Development  Company,  was 
made  for  the  avowed  purpose  of  cwnply- 
ing  with  a  provision  of  the  deed  of  trust  re- 
quiring the  grantor  in  that  deed  to  give 
on  demand  further  assurances,  deeds,  con-  ' 
veyances,  etc.,  for  the  better  securing  of  the 
bonda 

[11]  The  mortgage  of  1902  was  not  effec- 
tive under  the  laws  of  Mexico  as  a  legal  con- 
veyance or  charge  for  the  reason  that  it 
was  not  registered.  It  is,  however,  available, 
as  evidence  of  the  intention  of  the  parties, 
and  this  intention  Is  the  paramount  factor  in 
determining  whether  or  not  an  equitable 
lien  has  been  created.  To  this  point  the  de- 
cisions, many  of  them  in  this  state,  are 
numerous  and  uniform.  Prof,  Pomeroy  (3 
Equity  Jurisprudence  [3d  Ed.]  {  1235)  states 
the  rule  thus : 

_  "Every  express  executory  agreement  In  writ- 
ing, -whereby  the  contraetme  party  suffideotly 
indicates  an  intention  to  make  some  p&rticalar 
prope^t3^  real  or  personal,  or  fund,  therein 
described  or  identified,  a  security  for  a  debt  or 
other  obligation,  or  whereby  the  party  promises 
to  convey  or  assign  or  transfer  the  property  or 
security,  creates  an  equitable  lien  upon  the 
property  so  indicated,  which  ia  enfoiceabla 
agaiuBt  the  property  in  the  hands,  not  only  of 
the  original  contractor,  but  of  his  heirs,  admin- 
istrators, executors,  voluntary  assignees,  and 
purchasers,  or  incumbrancers  with  notice." 

This  passage  Is  qnoted  In  Walker  v.  Brown, 
166  V.  S.  654,  17  Sup.  Ct  4S8,  41  U  Ed. 
866,  as  condensing  and  stating  "the  general 
result  of  the  authorities  on  the  subject" 
In  Daggett  v.  Rankin,  81  Gal.  821,  this  court 
said  that: 

"The  doctrine  seems  to  be  well  established 
that  an  agreement  in  writing  to  give  a  mort- 
gage, or  a  mortgage  defectiTely  executed,  or  an 
imperfect  attempt  to  create  a  mortgage,  or  to 
appropriate  specific  property  to  the  discharge 
of  a  particular  debt  will  create  a  mortgage  m 
equity,  or  a  specific  lien  on  the  property  so  in- 
tended to  be  mortgaged." 

See,  also.  Love  t«  Sierra  Nevada  Mining 
Co.,  32  Cal.  689,  91  Am.  Dee.  602;  Reming- 
ton ▼.  Higglns,  54  Cal.  620;  Higglns  v.  Man- 
son,  126  CaL  467,  58  Pac.  907,  77  Am.  St 
Rep.  1.92;  HaU  v.  Cayot  141  CaL  18,  74 
Pac.  299.  The  rule  was  reaflarmed  in  Earle 
▼.  Sunnyslde  Land  Co.,  160  Cal.  214,  88  Pac. 
920,  where,  in  answer  to  the  objection  that  a 
certain  instrument  pnnwrting  to  be  a  con- 
veyance In  trust  was  not  valid  as  a  trust 
deed,  we  held  that  there  could  be  "no  diffi- 
culty in  sustaining  the  instrument  as  an  eq- 
uitable mortgage  or  lien."  After  laying  down 
the  general  principle  in  language  foond  In 
earlier  decisions,  the  ooart  said  that: 

"In  a  case  like  this,  where  the  parties  have 
entered  into  a  written  agreement  of  whatever 
form,  intended  to  mal:e  certain  property  a  se- 
curity for  past  indebtedness  and  for  future  ad- 
vances, and  hiive  acted  upon  the  faith  of  that 
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agreement  in.makUiK  and  accepdng  such  fartber 
adTances,  \»e  should  be  slow  to  adopt  any  oon- 
Btracdon  which  would  result  in  inralidating  the 
entire  transactioD  and  depriving  the  creditor 
who  baR  advanced  his  money  in  good  faith  of 
anj  remedy  for  its  recovery.  No  policy  of  the 
law  is  violated  by  treating  this  instrument  as 
creating  a  lien  in  the  nature  of  a  mortgage,  if 
it  cannot  be  upheld  as  n  deed  of  trust." 

See,  also,  Beckwltb  t.  Sheldon,  168  Gal 
740, 146  Pac.  07.  The  facts  to  which  we  have 
referred,  In  connection  with  the  further 
fact,  clearly  established  by  the  evidence,  that 
the  Mexican  Company  was  an  agency  of  the 
Caltfomia  Development  Company,  created 
and  operated  to  enable  the  Development  Com- 
pany to  construct  and  operate  its  canal  sys- 
tem as  originally  projected,  leave  no  room  for 
doubt  that  the  parties  Intended  to,  and  did, 
by  the  execution  of  the  deed  of  trust  and  the 
subsequent  mortgage,  vest  in  the  plaintiff  an 
equitable  lien  upon  the  property  in  Mexico 
as  security  for  the  bonds.  The  Southern 
Pacific  Company  had  notice  of  the  existence 
of  this  lien  before  it  acquired  the  Interest 
claimed  by  It  in  the  Mexican  properties.  It 
was  therefore  bound  by  the  lien. 

[12]  The  foregoing  considerations  also  Jns- 
tSty  the  provisions  of  the  decree  directing 
the  sale,  as  an  entirety  and  without  right  of 
redemption,  of  all  the  property,  real  and  per- 
sonal, covered  by  the  lien  of  the  mortgage 
or  deed  of  trust.  The  ground  for  supportr 
Ing  such  sale  is  to  be  found  In  the  essen- 
tial unity  of  the  system.  Where  there  Is  a 
mortgage  covering  real  and  personal  prop- 
erty, comix-islng  parts  of  a  single  working 
plant  or  utility,  In  which  each  part  is 
necessary  to  give  value  to  the  others  and 
where  a  dismemberment  of  the  system  would 
destroy  or  greatly  impair  the  usefulness  or 
value  of  its  component  parts,  the  propriety 
of  a  decree  like  the  one  here  made  is  well 
settled.  The  statute  giving  a  right  of  re- 
demption upon  execution  sales  of  real  prop- 
erty is  held  to  have  no  application  to  such 
cases.  In  Hammock  v.  Lioan  &  Trust  Co.,  105 
U.  S.  77,  26  L.  Ed.  1111,  this  principle  was 
applied  to  tlie  foreclosure  of  a  deed  of  trust 
covering  the  property,  real  and  personal,  ta- 
elndlng  the  franchises,  of  a  railroad  corpo- 
ration. 

The  authorities  do  not  support  the  claim  of 
the  appellants  that  the  rule  is  applied  only 
to  sales  of  railroads.  A  sale  as  a  whole, 
without  right  of  redemption,  has  been  or- 
dered in  a  suit  to  foreclose  a  mortgage  up- 
on the  property  of  a  water  company.  Farm- 
ers' Loan  &  Trust  Co.  v.  Iowa  Water  Co. 
(O.  C.)  78  Fed.  881.  So  where  the  property 
was  that  of  a.  fishing  and  canning  plant  Pa- 
cific Northwest  Packing  Co.  v.  Allen,  116 
Fed.  312,  54  C.  C.  A.  648.  A  like  provision, 
in  a  decree  for  the  sale  of  an  irrigation  sys- 
tem, was  upheld  in  Continental  &  C.  T.  &  S. 
Bank  t.  Corey  Bros.  Const  Ca,  208  Fed.  976, 
128  O.  C.  A.  64.  Nor  is  it  true  that  the 
rl^t  to  order  such  a  sale  will  be  exercised 
Mily  where  the  property  to  be  sold  is  that 


of  a  public  service  corporation.  In  the  opin- 
ion of  the  Supreme  Court  of  the  United 
States  in  the  Hammock  Case,  the  fact  that 
the  pr(4>erty  Involved  was  affected  by  a  pub- 
lic interest  was  discussed  at  some  length  as 
one  of  the  grounds  for  the  conclusion  reach- 
ed, but  the  decision  did  not  rest  upon  this 
consideration  alone.  As  was  said  by  the 
Circuit  Court  of  Appeals  in  Columbia  F.  & 
T.  Co.  V.  Kentucky  Union  Ry.  Co.,  60  Fed. 
794,  802,  9  C.  0.  A.  264: 

"The  controlling  reasons  which  induced  the 
decision  in  Hammock  v.  Trust  Co.  sprang  from 
a  consideration  of  the  unity  of  the  railroad 
property." 

Likewise  In  Pacific  Northwest  Packing  Co. 
V.  Allen,  supra,  the  court  said  that: 

"The  general  doctrine  applicable  to  this  case 
is  not  confined  solely  to  railway  property,  nor 
to  Cases  where' the  general  public  is  mterested. 
*  •  •  The  true  doctrine  upon  which  the  prin- 
ciples above  stated  are  founded  Is  that  of  ne- 
cpssity  arising  from  the  condition  and  char- 
acter of  the  property  mortgaged,  althoTigh  it  is 
in  several  of  the  cases  based  upon  the  puMic 
or  quasi  public  character  of  the  corporation 
whose  property  is  to  be  sold." 

It  Is  therefore  of  no  consequence  that,  as 
this  court  held  In  Thayer  v.  California  De- 
velopment Co.,  164  Cal.  117,  128  Paa  21,  the 
California  Development  Company  was  not 
engaged  in  the  administration  of  "a  public 
use"  BO  far  as  the  water  appropriated  by  it 
for  distribution  in  California  was  concerned. 
But  even  If  the  public  interest  were  to  be 
considered  as  having  an  Important  bearing 
on  the  question,  It  cannot  be  doubted  that  the 
interest  of  the  public  in  the  maintenance  and 
operation  of  the  Irrigation  system  here  in- 
volved was  sufficiently  clear  and  direct  to  jus- 
tify the  action  of  the  court  The  findings 
covered  this  point  specifically,  and  we  do  not 
doubt  that  they  have  support  in  the  evidence. 

[13]  Pausing,  for  a  moment,  to  survey  tlie 
situation  as  developed  by  the  discussion  thus 
far,  we  see  that  plaintiff  had  a  legal  lien, 
prior  to  any  claim  of  the  Southern  Pacific 
Company,  upon  all  of  the  property  of  the  Cal- 
ifornia Development  Company  situated  in 
the  state  of  California;  that  It  had  a  lien, 
equitable  in  character,  upon  all  of  the  prop- 
erty of  the  Mexican  Company ;  that  its  rights 
as  against  the  Mexican  properties  were  forti- 
fied and  re-enforced  by  a  legal  pledge  of  12,- 
000  shares  of  the  capital  stock  of  the  Mex- 
ican Company.  By  the  terms  of  the  decree 
it  is  also  given  a  lien  upon  the  remaining  600 
shares  of  stock  standing  in  the  name  of  Hef- 
feman,  Blaisdell,  and  their  assigns,  subject 
to  the  right  of  the  latter  to  be  repaid  the 
amounts  advanced  by  Heffeman  and  Blais- 
dell upon  the  original  issue  of  the  stock.  We 
have  before  us  the  further  fact  that  the  sys- 
tem. Including  both  the  Callfornian  and  the 
Mexican  properties,  formed  a  single  and  in- 
divisible unit  These  circumstances,  under 
the  principles  heretofore  outlined,  justified 
the  sale,  as  a  whole,  of  the  property  in  Cal- 
ifornia, together  with  the  shares  of  stock  rep- 
resenting the  owneTsiiip  of  the  Mexican  prop- 
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erties.  UeaawMle,  however,  the  Southern 
Padflc  Company  had,  by  means  of  jodgments 
obtcuined  by  It  In  the  Mexican  conrts,  procur- 
ed a  sale  of  all  of  the  properties  of  the  Mex- 
ican Company  to  the  New  Mexican  Company, 
a  corporation  organized  In  the  Interest  of 
the  Southern  Pacific  Company  and  In  fact 
owned  and  controlled  by  that  company.  If 
these  proceedings  are  beyond  the  reach  of  a 
court  of  equity  sitting  In  this  state,  and  hav- 
ing Jurisdiction  of  all  of  the  parties,  indad- 
ing  the  Southern  Pacific  Company  and  the 
two  Mexican  Companies,  the  result  Is  that 
the  plaintiff's  lien  on  the  Mexican  properties 
Is  in  effect  destroyed.  It  has  its  lien  upon 
the  stock  In  the  Mexican  Company  and  may 
have  a  sale  of  that  stock,  through  which 
alone  It  can  effectjiaUy  reach  the  Mexican 
properties,  but  when  it  comes  to  realize  on 
such  sale  It  finds  that  all  of  the  tangible 
properties,  which  give  value  to  the  stock,  have 
been  taken  from  the  corporation  owning 
them,  leaving  to  the  pledgee  and  the  bond- 
holders whom  it  represents  an  empty  right 
without  substance  or  worth.  Can  such  result 
be  brought  about  by  a  credit»r  who,  having 
secured  an  actual  control  of  the  debtor,  and 
with  knowledge  of  the  prior  equitable  lien 
of  the  bondholders,  employs  that  control  to 
have  the  property  transferred  to  himself  or 
his  agent  through  the  means  of  a  collusive 
judgment?  The  court  has  found  that  the 
facts  are  those  Just  snggested.  It  found  that 
the  Southern  Pacific  Company  assumed  and 
exercised  complete  control  and  dominion 
over  both  the  California  Development  Com- 
pany and  the  Mexican  Company ;  that  with 
the  purpose  and  intent  ot  dismembering  the 
system  of  the  California  Development  Com- 
pany and  preferring  its  own  claim  to  that  of 
other  creditors,  including  the  bondholders,  It 
brought  its  action  in  the  Mexican  courts 
against  the  Mexican  Company  and  exercised 
Its  c«Mitrol  over  that  company  to  the  end  of 
having  the  said  Mexican  Company  confess 
Judgment  The  Judgment  so  obtained  was 
the  fonndati(ni  for  the  sale  to  the  New  Mex- 
ican Company.  Tbeae  findings  are  vigorously 
attacked  by  the  appellants,  but  an  examina- 
tion of  the  record  leaves  no  doubt  of  the  suf- 
ficiency ot  the  evidence  to  support  them  in 
every  particular.  We  need  not  go  into  details 
in  considering  the  scope  and  effect  of  the 
agreement  of  June  20,  1905,  between  the 
Southern  Pacific  Company  and  the  California 
Development  Company.  Even  though  such 
agreement  was  not  legally  enforceable,  as 
was  held  In  Hdt  v.  California  Development 
Co.,  161  Fed.  S,  88  O.  O.  A.  167,  its  terms  were 
actually  carried  out  by  the  parties,  and  the 
contract  unquestionably  resulted  in  placing 
the  Southern  Pacific  Company  in  a  position 
of  effective  domination  of  both  the  California 
Development  Company  and  the  Mexican 
Company.  We  are  not  here  suggesting  that 
the  motive  actuating  the  assumption  of  such 
control  was,  in  and  wf  Itseflf,  at  all  censura- 
ble.   The  Bonthern  Paetfic  Company  was  ad- 


vancing large  sums  of  money  to  a  corporation 
In  financial  difficulties,  and  had  good  reason 
for  desiring  to  so  direct  the  affairs  of  the 
borrower  as  to  secure  tlie  proper  eizpendltare 
of  the  moneys  advanced,  and  to  make  more 
likely  their  repayment.  But  these  consider- 
ations have  no  bearing  on  the  question  wheth- 
er in  fact  It  did  exerdse  dominion  and  con- 
trol over  the  California  Development  Com- 
pany and  its  subsidiary,  the  Mexican  Com- 
pany, as  alleged  by  the  respondents  and 
found  by  the  court  Having  such  control  and 
dominion  over  the  Development  Company 
and  its  subsidiary,  the  Southern  Padflc  Com- 
pany occupied  a  flduciary  relation  towards 
the  California  Development  Company  and 
its  stockh<dders  and  creditors.  We  entertain 
no  doubt  of  the  soundness  of  the  daim  made 
by  respondents  that  the  Southern  Padflc 
Company,  by  thus  taldng  control  of  the  di- 
rectorate and  the  business  of  the  Develoiv- 
ment  Company,  rendered  itself  subject,  at 
least,  to  the  restrictions  which  are  Imposed 
upon  a  director  of  a  corporation.  It  was  a 
creditor  of  the  Development  Company,  and  it 
had  seen  fit  to  make  Its  advances  without  ex- 
acting the  security  of  any  mortgage  or  lien  up- 
on the  real  or  personal  property  of  its  debtor 
except  the  pledge  of  6,300  shares  of  the  stock 
of  the  California  Developmeut  Company.  The 
court  finds  that  on  February  9,  1909,  a  date 
prior  to  the  obtaining  of  the  Judgments  in  the 
Mexican  courts,  the  California  Devdopment 
Company  was  insolvent,  and  that  this  fact 
was  known  to  the  Southern  Padflc  Company. 
The  finding  has  the  fullest  support  in  the 
evidence  Bandolph  himself,  who  became 
president  of  the  California  Development  Com- 
pany pursuant  to  the  contract  of  June  20, 
1905,  testified: 

"I  made  an  examination  of  the  affairs  of  tiie 
California  Development  Company  iramediatdy 
after  my  aooesaion,  and  fonnd  it  to  be  hopeleasly 
iavolved  in  debt.  I  fonod  it  absolutely  insol- 
vent" 

Directors  and  offloers  of  a  corporation  oc- 
cupy a  relation  to  other  creditors — 
"demanding  the  utmost  good  faith  on  their  part 
in  the  handling  of  the  corporation  assets. 
•  •  •  As  managers  of  the  corporation  and  its 
property,  they  owe  a  duty  to  those  deallDg  with 
them,  which  they  violate  when,  to  the  detriment 
of  those  who  confide  in  them,  they  make  them- 
selves preferred  beneficiaries  in  the  disposition  of 
assets  which,  without  such  preference,  would 
be  available  alike  to  all  creditors."  Kellam,  J., 
in  Adams  &  Westlake  Co.  v.  Deyette,  8  &  D. 
119,  65  N.  W.  471,  31  L.  R.  A.  497,  59  Am. 
St  Rep.  751 ;  CI.  &  M.  Priv.  Corp.  {  787b. 

"Directors  of  an  insolvent  corporation  who 
have  claims  against  the  company  as  creditOTa," 
says  Mr.  Morawetz  (2  Mor.,  Corp.  [2d  Ed.]  { 
787),  "cannot  secure  to  themaelves  any  prefer- 
ence or  advantage  over  other  creditors,  by  using 
their  powers  as  directors  for  that  purpose." 

See,  also,  2  Cook,  Corp.  (6th  Ed.)  |  «»2; 
Bonney  v.  Tllley,  109  Cal.  346,  42  Pac.  438: 
Richards  v.  Insurance  Co.,  48  N.  H.  263. 
The  rule  is  so  -firmly  established  that  further 
dtation  of  authority  is  nimeceasary.  As  we 
have  said,  the  Southern  Padflc  Company  oc^ 
cuples  in  this  case  a  sltnatlon  aaalogoas  to 
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Uiat  of  a  iltraetor  of  the  Cattfbmla  DeTeloi>. 
meat  GompaDy^seektDK  to  secare  the  paxment 
«f  bis  own  clalin  agahitt  that  coinpany.  It 
exercised  a  power  far  wider  than  that  which 
a  alHgle  direotoc  usually  has.  In  this  poai- 
ttOD,  being  In  oomplete  control  of  the  Der^lop- 
ment  Company  and  the  Mexican  Company, 
it  sought  to  defeat  the  superior  il^ts  of  the 
bondholders  In  the  Mexican  property,  as  well 
as  the  rights  of  other  creditors,  by  the  device 
of  a  ooUuslve  Judgment  against  the  Mezloan 
Company,  and  an  executlan  sale  under  mioh 
judgment.  In  the  action  prosecuted  In  the 
Mexican  court  the  Southern  Padflc  OonqjHinjr 
In  reality  occupied  at  the  same  time  the  iwbI- 
tloDS  of  plaintiff  and  defendant.  It  brought 
the  action  and  by  means  of  its  power  of  con- 
trol over  the  directors  of  the  Mexican  Com- 
pany it  caused  that  company  to  confess  judg- 
ment. Of  the  evidence  regarding  the  chasfto- 
ter  of  Hie  Mexican  Judgment  we  need  say  no 
more  than  to  refer  to  a  letter  written  by  the 
attorney  having  diarge  of  the  Interests  oC 
the  Southern  Padflc  Company.  In  this  let- 
ter, which  was  written  to  the  auditor  of  the 
Southern  F^dflc  Company,  the  foUovlng  pas- 
sage occurs : 

"l%e  judgment  la  Mexko  was  obtained  on  the 
pleadings,  the  Mexican  Company  acting  unqaes- 
tionably  under  the  dominion  of  the  Southern  Pa- 
cific Company,  and  having  confessed  judgment 
for  the  1850,000." 

Referring  to  the  $650,000  judgment,  the 
writer  In  the  same  letter  said : 

"It  was  entered  without  Ae  knowledge  of  the 
•toekholdeis  or  creditors  of  the  Caliiomia  De- 
velopment Company,  and  is  unqaestionably  sub- 
ject to  attack  as  collusive.    •    •    • " 

It  needs  no  argument  to  demonstrate  that 
It  would  be  to  the  last  degree  IneQuitable  to 
permit  the  appellants  to  profit  by  the  Judg- 
ments thus  obtained  by  It 

[14]  Notwltbatandlsg  various  technical  ob- 
jections urged  by  the  appellants,  we  are  of 
the  opinion  that  the  court  below  was  author- 
ized to  go  behind  these  proceedings  and  com- 
pel the  i>artlea  seeking  to  benefit  by  them  to 
make  an  equitable  application  of  the  assets 
which  they  had  lmproi)erly  aoaulred.  It  is 
argued  that  the  courts  of  Mexico  alone  could 
adjudicate  with  reference  to  the  title  to  the 
Mexican  properties.  But,  as  we  have  here- 
tofore pointed  out,  the  decree  does  not  un- 
dertake to  determine  the  title  to  those  prop- 
erties. It  recognizes  that  the  legal  title, 
originally  in  the  Mexican  Company,  has  now 
passed  to  the  New  Mexican  Company.  But, 
having  Jurisdiction  of  all  the  parties,  the 
court  acts  upon  them  In  personam,  and  re- 
strains them  from  using  their  legal  rights 
In  a  manner  which  would  be  contrary  to 
equity  and  good  conscience.  Similar  con- 
siderations answer  the  contention  that  the 
decree  undertakes  to  overturn  the  Judgment 
of  a  foreign  court,  thus  violating,  as  is  claim- 
ed, the  provisions  of  section  1915  of  the  Code 
of  Civil  Procedure.  That  section  declares 
that: 

"A  final  judgment  of  any  *  •  •  tribunal  of 
a  foreign  country  having  jurisdiction,  according 


to  the  laws  «(  Vmdi  oeontry,  to  ppononsce  the 
judgment,  shall  have  the  same  effect  as  in  the 
country  where  rendered,  and  also  the  same  effect 
as  final  judgments  rendered  in  this  state." 

There  Is  no  allegation  or  proof  that  a 
judgment  In  Mexico  has  any  greater  force 
than  a  judgment  la  this  state.  AU  that  the 
court  was  required  to  do,  thereCeie,  was  to 
give  to  the  Mexican  Judgmemts  tte  same  force 
to  which  a  Callfomla  Judgment  would  have 
been  entitled.  It  la  elementary  that  the 
courts  of  this  state  may.  In  an  equitable  pro- 
ceeding. Inquire  whether  a  Judgment  valid 
on  Its  face  was  obtained  by  fraud.  Some- 
times aach  Judgmeots  may  be  set  aside,  but 
evm  in  cases  where  this  nllet  cannot  be  bad 
a  court  of  equity  may — 
"prevent  an  ineqnitiahic  advantage  being  taken  of 
it  [the  jnd^ent]  by  adjudgii«  the  guilty  benefi- 
ciary or  his  successor  with  notice  a  trixstee  for 
the  defrauded  party."  Campbell-Kawannanakca 
V.  CampbeU,  152  Cal.  2M,  £08,  92  Pac.  184, 187 ; 
Bstote  of  Walker^  160  Oal.  547,  U7  Pae.  610, 
36  L.  B.  A.  (N.  S.)  80. 

In  the  Walker  Case  It  was  held  that  where 
an  estate  bad  been  administered  on  the 
theory  of  the  decedent's  intestacy,  and  the 
decree  of  distribution  had  become  final,  a 
court  of  equity  might  dedaie  the  distributees 
to  be  involuntary  trustees  for  the  benefida- 
rles  under  a  will  whldi,  through  accident, 
fraud,  or  mistake,  had  not  been  presented 
In  the  original  probate  proceeding.  While 
there  was  some  difference  of  oplsiOD  regard- 
ing the  procedure  to  be  followed  la  the  par- 
ticular matter  before  the  court,  all  of  the 
justices  were  agreed  upon  the  proposition 
JbM  stated.  See,  also^  Bacon  v.  Bacon,  150 
Ota.  47T,  SA  Pac.  817.  Tlte  decree  here  com- 
plained of  controls  the  actlmi  of  beneficiaries 
of  the  Mexican  JuAgments  in  the  mannei'  eu- 
thorieed  by  the  rule  of  law  to  which  we  hBT6 
just  adverted. 

[II]  Nor  does  the  decree  appealed  from 
violate  section  3428  of  the  ClvU  Code.  The 
first  subdivision  of  that  section  Is  the  only 
one  having  any  relevancy  here.  It  declares 
that  an — 

"injunction  cannot  be  granted:  First  To  stay  a 
judicial  proceeding  pending  at  the  commenoe- 
ment  of  the  action  in  which  the  injunction  is  de- 
manded, unless  such  restraint  is  necessary  to 
prevent  a  multiplicity  of  such  proceedings." 

The  only  judicial  proceeding  pending  in 
the  Mexican  courts  at  the  commencement 
of  this  acrtion  was  the  suit  which  resulted 
in  the  two  Judgments  for  $950,000,  and  $650,- 
000,  respectively.  The  decree  before  us  does 
not  undertake  to  "stay"  that  proceeding. 
It  merely  enjoins  the  inequitable  use  of  the 
Judgments  which  are  the  result  of  that  pro- 
ceeding. As  was  said  by  Justice  McFarland, 
in  his  concurring  opinion  In  Wright  v.  Su- 
perior Court,  139  Cal.  469,  476,  73  Pac.  145, 
148: 

"Section  8428  can  hardly  be  said  to  be  appli- 
cable where  the  action  or  proceeding  has  ter- 
minated in  a  final  judgment" 

Unless  this  were  so,  the  recognised  right 
of  the  courts  of  this  state  to  oijoln  the  In- 
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equitable  use  of  Judgmenbi  would  be  greatly 
restricted. 

[1 1]  There  la  no  force  In  the  claim  that  the 
Mexican  Judgiuehts  cannot  be  attacked  as 
fraudulent,  without  a  showing  'that  the 
claims  upon  which  those  judgmentis  were  t&x- 
dered  were  not  meritorious.  Ordinarily,  to 
be  sure,  one  who  seeks  to  complain  in  equity 
of  a  Judgment  obtained  against  him  by  fraud 
may  not  have  the  Judgment  set  aside  without 
showing  that  he  had  a  meritorious  defense 
to  the  claim  upon  which  the  Judgment  was 
given.  But  the  fraud  here  complained  of  is 
not  that  a  Judgment  founded  on  an  unjust 
demand  was  rendered  against  the  Mexican 
Company.  It  is  that  the  Southern  Paciflc 
Company  occupied  a  fiduciary  relation  to  the 
plaintiff  and  otber  creditors  of  the  Califor- 
nia Development  Company  which  made  it  in- 
equitable for  the  Southern  Paciflc  Company 
to  use  its  position  of  control  over  the  Mexi- 
can Company  so  as  to  destroy  the  equal  or 
prior  rights  of  the  other  creditors.  The  exe- 
cution sale  ui>on  ,the  Judgment  obtained  by 
confession  cannot,  under  the  scrutiny  of  a 
court  of  equity,  occupy  any  difleroit  posi- 
tion from  that  of  a  voluntary  transfer  by  the 
Mexican  Company  to  the  Southern  Paciflc 
Company.  Atwater  v.  Am.  Exch.  Bk.,  152 
111.  608,  S8  N.  E.  1017;  HiU  v.  Lumber  Co., 
113  N.  0.  173,  18  S.  B.  107,  21  L.  R.  A.  660, 
37  Am.  St  Rep.  621.  In  view  of  the  relation 
of  the  parties  to  each  other  and  to  the  prop- 
erty involved,  such  transfer  could  not  have 
wltiistood  an  attach  by  the:  bondholders  or 
other  creditors. 

[17]  An  execution  sale  under  a  ccHiaent 
Judgment,  where  the  consent  is,  Ut  efffect,  not 
the  act  of  the  defendant,  but  that  of  the 
plaintiff  prosecuting  the  action,  is  in  reallt? 
merely  a  voluntary  transfer.  To  give  it  any 
better  standing  would  be  the  grossest  sacri- 
fice of  substance  to  form. 

[1 S]  The  appellants  contend  that  the  court 
was  without  Jurisdiction  to  adjudicate  with 
reference  to  the  validity  of  the  title  of  the 
New  Mexican  Company,  claimed  by  virtue 
of  the  execution  sale,  for  the  reason  that  the 
claim  of  the  New  Mexican  Company  is  ad- 
verse to  the  title  of  both  the  California  De- 
velopment Comi)any  and  the  plaintiff  herein, 
and  that  such  adverse  title  cannot  be  adjudi- 
cated in  a  foreclosure  suit  The  general  rule 
relied  upon  is  stated  In  Cady  v.  Purser,  131 
Cal.  552,  at  page  569,  63  Pac.  844,  at  page 
847,  82  Am.  St  Rep.  391,  in  these  words: 

"The  principle  Is  well  settled  that  paramount 
and  adverse  titles  are  not  proper  subjects  for  ad- 
judication in  actions  for  the  foreclosure  of  a 
mortgage." 

We  think,  however,  that  the  rule  Is  not 
applicable  to  the  situation  disclosed  by  the 
record  before  us.  It  is  true  that  the  New 
Mexican  Company  claims  under  the  Mexican 
Company,  and  not  under  the  California  De- 
velopment Company,  the  mortgagor  in  the- 
mortgage  here  sought  to  be  foreclosed.  But 
Uie  supplemental  pleadings  allege)  and  the 
court  flqds,  that.  the. Mexican, CqdWpk  1>o^ 


in  truth  a  mere  BabBldiaty  and  agency  of 
the  Development  Company,  and  that  the  prop- 
erties standing  in  its  name 'were  made  a 
part  of  the  security  for  the  bonds.  The  is^ 
sues  presented  to  the  court  involved  the  right 
of  the  bondhidders  to  realize  upon  all  of  the 
security,  including  the  Mexican  properties^ 
upon  which  they  claimed  an  equitable  lien. 
If  the  lien  existed,  it  bound  the  Mexican 
Company  and  every  subsequent  purchasec 
with  notice.  Such  a  purchaser  could  not 
by  disputing  the  facts  upon  which  the  lien 
was  claimed,  deprive  the  court  of  authority 
to  determine  whether  there  was  such  a  lien, 
and  whether  the  purchaser  took  with  notice 
of  it  Again,  the  court  had  the  right  to  look 
through  the  form  of  the  corporate  organiza- 
tions and  holdings,  and  to  find  that  in  sub- 
stance and  fact,  the  Development  Company 
was  the  real  owner  of  the  Mexican  proper- 
ties, holding  and  operating  them  through  the 
medium  of  Its  creature,  the  Mexican  Com- 
pany. In  this  aspect  the  title  claimed  by 
the  appellants  was  derived  from  the  Develop- 
ment Company,  the  mortgagor. 

[19]  An  additional  answer  to  the  conten- 
tion under  consideration  is  that  the  court  is 
not  precluded  from  considering  adverse 
claims  in  a  foreclosure  suit  where  it  is  charg- 
ed that  the  alleged  adverse  claim  was  ac- 
quired fraudulently  for  the  purpose  of  de- 
feating the  rights  of  the  mortgagee.  Wil- 
kinson V.  Green,  34  Midi.  221.  See,  also, 
Jones,  Mortgages,  f  1440. 

[20]  On  similar  grounds  the  appellants 
urge  that  the  court  could  not,  In  this  action, 
adjudicate  the  rights  of  Heffeman  and  Blais- 
dell  to  the  600  shares  of  stock  standing  in 
their  names.  This  stock,  it  will  be  remem- 
bered, was  found  by  the  court  to  be  held  In 
trust  for  the  California  Development  Com- 
pany, and  to  be  in  equity  subject  to  the'  Hen 
of  the  mortgage,  although  not  transferred  by- 
the  deed  of  trust  What  we  have  Just  said 
with  reference  to  the  claim  of  the  New  Mex- 
ican Company  is  a  sufllclent  answer  to  the 
point  raised  In  this  behalf. 

[21]  But  if  the  court  committed  an  error 
or  exceeded  its  power  in  attempting  to  de- 
termine the  ownership  to  this  stock,  it  would' 
seem  that  the  only  parties  concerned  are 
Heffeman  and  Blaisdell,  or  their  assigns, 
who  claimed  to  be  the  owners  of  the  stock. 
The  appeal  of  these  parties  has,  however, 
been  dismissed,  and  the  Judgment  is  final  b» 
far  as  they  are  concerned.  The  Southern 
Paciflc  Company  and  the  New  Mexican  Com- 
pany are  lu  no  position  to  claim  that  the 
rights  of  Heffernan  and  Blaisdell  have  been 
injuriously  affected. 

With  the  exception  of  one  or  two  minor 
matters  which  will  receive  brief  mention 
hereafter,  the  preceding  discussion  disposes 
of  the  various  grounds  upon  which  the  Judg- 
ment, in  f^vor  of  the  plaintiff  is  attacked. 
There  remains  for  consideration  that  portion 
Q^  the  decree  'nrhich  fixes  the  relative  rlghtis 
a^d  j^oritles,  of  the  .New   Uyerpool  Salt 
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Oompaxi7:and  tbe  Southern  Pacific  Company. 

The  New  Liverpool  Salt  Company  secured 
Its  Judgment  on  January  10,  1908.  A  tran- 
script of  the  doeket  of  said  Judgment  was 
filed  In  Imperial  county  on  May  20,  1908, 
and.  the  Judgment  thereupon  became  a  lien 
upon  all  the  real  property  In  that  county, 
owned  by  the  Judgment  debtor,  Gallfomla 
Development  Company.  This  lien  Id  clearly 
and  confessedly  prior  and  superior  to  any 
claim  of  the  Southern  Pacific  Company.  The 
substantial  controversy  between  these  two 
parties  is  over  their  respective,  priorities 
with  reference  to  the  prc^erties  In  Mexico, 
or,  rather,  the  shares  of  stock .  representing 
the  beneficial  ownership  of  those  properties. 
,  [22]  The  New  Liverpool  Salt  Company 
claims  a  lien  upon  these  shares  of  stock  (or, 
rather,  11,995  of  them),  by  virtue  of  the  Idt 
stitution  by  It  on  January  26,  1911,  of  an 
action  and  the  filing  by  it  on  May  10,  1911^ 
of  a  cross-complaint  in  this  action.  The 
court  found  that  these  pleadings  constituted 
creditors'  bills  and  created  an  equitable  lien 
upon  the  debtor's  properties  therein  describ- 
ed. The  soundness  of  this'  oonclusioa  is  fully 
supported  by  the  authorities.  Seymour  v. 
McAvoy,  121  Cal.  438,  53  Pac.  946,  41  L.  R.  A. 
544;  Chittenden  v.  Brewster,  2  WaU.  191, 17 
li.  Ed.  839 :  20  C^a  826. 

[23]  The  real  question,  is  whether  the 
Southern  Pacific  Company  acquired  title  to 
or  a  lien  upon  the  property  prior ,  to  the 
time  when  the'  Salt  Company's  equitable  lien 
came  Into  existence.  The  Southern  Pacific 
Company  relies,  first,  upon  a  transfer  to  It 
in  March,  1908,  of  various  assets  of  the  Cali- 
fornia Development  Company,  including  the 
title  of  the  Development  Company  (subject 
to  the  lien  of  plaintiff's  pledge)  in  and  to 
11,995  shares  of  stock  of  the  Mexican  Com- 
pany. This  transfer  the  court  finds  to  have 
been  void  as  against  the  New  Liverpool  Salt 
Company,  because  made  with  the  purpose  of 
hindering,  delaying,  and  defrauding  said  Salt 
Company.  The  suffldency  of  the  evidence 
to  support  this  finding  ai)pears  very  plainly 
from  an  examination  of  the  record.  The 
transfer  took  place  the  day'  before  the  New 
Liverpool  Salt  Company  obtained  its  Judg- 
ment. We  need  not  repeat  what  we  have 
already  said  touching  the  control  exercised 
by  the  Southern  P'aclfic  Company  over  the 
California  Development  Company.  Ran- 
dolph, who  represented  the  Southern  Pacific 
Company  In  the  management  of  the  Develop- 
ment Company,  testified  that  he  tried — 

"to  conserve  the  assets  to  keep  some  other  credi- 
tor from  jumping  on- than— the  Salt  Works  foi 
instance." 

He  further  stated  that  one  of  the  purposes 
governing  bts  general'  cotrse  of  coUdtfct'  was 
"to  defeat  ttie  Judgment  of:*h*'N6w  Liver- 
pool salt'  CoinpKby?'  and  that:  h6  had  used 
his  power '"to  the  failetit  «xt«nt  to  accom- 
plish that  pnrjtoae.'"  The  letter  from  the 
SontUern  Padflc  Comi^any's  counsel  to  Hs 
atidltmr,  -lkeMliAMoi«:  ntfevred  ^ to;^' states -lo 


pfattn  'terms'  tbat  <nhen'  fra£t<  was  efltertaiaed 
that  Judgment  wobld  bO  readerefd  In  favor  of 
tbii  Salt  Company,  the  assiganient  'was 
made—*-' 

"in  ordet  to  ^peelode  the  Salt 'Oompohy  from 
aatisffiQg  its.  judgment  out  of  assets  which,  had 
been  conserved  or  obtained  by  means  of  resourc- 
es furnished  by  the  Soathern  Pacific  Company." 

A  transfer  made  with  intent  to  delay  or 
defraud  any  creditor  of  his  demands  is  void 
against  all.  creditors  of  the  debtor.  Civ. 
Code,  8  3439.  "The  question  of  fraudulent 
latent  la  one  of  fact  and  not  of  law."  Olv. 
Code,  {  3442.  If  that  intent  Is  made  out.  It 
is  not  necessary  to  show  that  the  debtor  was 
Insolvent  at  the  time.  First  Nat'l  Bk.  t. 
Maxwell,  123  Cal.  871,  373,  65  Paa  980,  69 
Am.  St.  Rep.  64.  The  right  of  the. New 
Xilverpool  Salt  Company  to  avoid  the  trans- 
fer for  fraud  was  too  clearly  established  to 
require  any  further  discussion. 

[24]  The  next  claim  of  the  Southern  Pacific 
to  a  lien  upon  the  shares  of  stock  in  the 
Mexican  Company  is  based  upon  the  attach- 
ment levied  on  11,905  shares  of  tiiat  stock 
in  the  action  begun  by  the  Southern  Pacific 
Company  against  the  California  Development 
Company  in  the  superior  court  ot  Los.  Ange- 
les county..  This  action  was  Instituted . on 
January  9,  1909,  and  the  attacihment  was 
levied  two  days  later.  Th^  was  prior  In 
time  to  the  acquisition  of  any  lien  upon  this 
stock  by  the  Ne^v  Liverpool  Salt  Company. 
If  the  attachment  lien  was  valid,  the  South- 
em  Pacific  Company  acquired  an  interest 
'superior' to  that  of  the  Salt  Company,  and  Is 
entitled  to  have  the  proceeds  of  the  sale  of 
these  11,995  shares  of  stock  applied  to  the 
payment  of  Its  claim  in  preference  to  that 
of  the  Salt  Company.  Before  the  entry  of 
the  decree  In  the  present  case,  the  action  In 
which  that  attachment  was  levied  had  gone 
to  Judgment,  and  the  Judgment  In  favor  of 
the  Southern  Pacific  Company  had  become 
final.  The  validity  of  that  Judgment  is  not 
here  open  to  question,  nor  is  it  in  fact  at- 
tacked. The  court  below  recognized  its  bind- 
ing force  by  Its  decree. 

[26]  Various  attacks  on  the  claim  under 
the  attachment  were  made  by  the  Salt  Com- 
pany and  were  sustained  by  the  court  below. 
It  Is  claimed,  in  the  first  place,  that  the 
fiduciary  relation  occupied  by  the  Southern 
Pacific  Company  towards  the  California  De- 
velopment Company,  the  same  relation  which, 
as  we  have  held,  precluded  it  from  defeating 
the  claims  of  other  creditors  by  procuring 
the  property' of  the  debtor  to  be  transferred 
to  It  through'  the  form  either  of  voluntary 
transfers  or  of  consent  Judgments,  operated 
to  destroy  Its  right  to  claim  a  lien  by  at- 
tachment But  this  view,  we  think,  is  based 
upon  an  erroneous  conception  of  the  law.  la 
t!4)eaklng  of  the'  proceedings  taken  In  Mexico 
we  have  likened  the  position  of  the  Southern 
Padfic  Company  to  that  of  a  director  of  a 
corporation.  The  director  who  Is  at  the 
same  time  a  'Ctedttor  is  precluded'  from  osing 
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hki  poritton  as  director  to  obtaia  a  piefer- 
ence  over  otliwr  creditors  in  the  payment  of 
his  ovni  claims.    Mr.  MorawetE,  after  laying 

down  the  rule  In  section  787  of  his  w(»k, 
already  dted  by  as,  goes  on  to  say: 

"It  is  to  be  obserred,  however,  that  a  person 
who  is  a  creditor  of  an  insolvent  corporation  is 
not  deprived  of  any  of  his  riKbts  as  a  creditor 
by  the  fact  that  he  also  occai>ie8  the  poeitioB  of 
director  of  the  company.  He  is  merely  incapaci- 
tated as  director  from  nsing  any  of  the  powers 
of  his  position  for  liis  own  benefit  or  the  benefit 
of  his  co-dtrectors." 

This  passage,  wltb  the  preceding  portion 
of  section  787  of  Mr.  Morawetz"  work,  is 
quoted  with  approval  by  this  court  in  Bon- 
ney  v.  Tllley,  109  CaL  340,  at  page  361,  42 
Pac.  4S9.  The  same  principle  was  declared 
In  Nebraska  National  Bank  v.  Clark,  68  Neb. 
183,  78  N.  W.  527.  The  purport  of  the  opin- 
ion In  this  case  te  fairly  stated  In  the  sylla- 
bus, which  reads  as  follows: 

"A  director  of  an  insolvent  corporation  maj 
not,  through  any  advantage  i^ined  by  reason  of, 
or  which  may  be  taken  of,  his  directorship,  ob- 
tain or  secure  a  preference  of  debts  of  tlie  cor- 
poration to  tum,  or  in  which  he  ia  materially  in- 
terested, but  a  judgment  for  such  debt  secured 
without  any  audi  advantage  will  be  upheld  even 
though  it  may  wsrk  a  preference  of  the  debt." 

See,  also,  Marr  v.  Marr,  72  N.  J.  E<i.  797,  66 
Atl.  182.  And  this  distinction  seems  emi- 
nently Just  A  creditor  who  occupies  the 
position  of  director  of  his  debtor  is  prop- 
erly barred  from  using  his  official  power 
and  Influence  to  prefer  Mmself  to  other  cred- 
itors, but  be  should  not  thereby  be  compel- 
led to  forego  the  rights  which  he  would  have 
If  he  occupied  the  status  of  creditor  alone. 
In  bringing  an  adversary  action  against  the 
corporation,  and  In  availing  himself  of  the 
right  of  any  creditor  to  levy  an  attachment, 
he  is  not  In  any  way  taking  advantage  of 
bis  position  as  director.  The  rights  sought 
and  asserted  by  him  are  entirely  independ- 
ent of  his  fiduciary  status.  It  must  there- 
fore be  held  that  the  attachment  lien  is  not 
open  to  attack  upon  the  ground  that  It  was 
levied  by  a  creditor  holding  a  position  of 
control  over  the  corporation,  if  such  t)oaltton 
did  not  affect  the  prosecution  or  the  defense 
of  the  action.  There  is  no  finding  tbat  the 
dominion  of  the  Southern  Pacific  Company 
entered  In  any  way  Into  the  attachment  suit 
If  we  were  to  go  beyond  the  findings,  it 
would  be  seen  from  the  record  that  the  suit 
brought  by  the  Southern  Padflc  ■  Company 
agalu&t  the  California  Development  Company 
was  in  fact,  as  well  as  in  form,  an  adversary 
proceeding.  A  large  number  of  stockholders 
of  the  California  Development  Company  In- 
tervened and  set  up  such  defenses  as  the 
Development  Comiwny  had  to  the  claims 
sned  upon.  The  action  was  contested  on  its 
merits,  aad  the  defense  was  in  no  way  direct- 
ed or  controlled  by  the  plaintiff.  The  action 
resulted  in  a  judgment  in  favor  of  the  plain- 
tiff, and  that  Judgment,  as  has  been  said,  has 
now  become  final  and  must  be  taken  aa  a 


oondnsive  adjudlestlon  flutt  tbe  amwit,  re- 
covered was  In  fact  due. 

[26]  At  this  point  w*  may  say  tbat  we  do 
not  agree  wtth  the  dalm  of  tbe  appellaato 
that  the  judgment  In  qaestlon  binds  tbe  Salt 
Company  with  reference  to  tbe  validity,  both 
of  tbe  transfer  from  tbe  Developmoit  Com- 
pany to  tbe  Soutbeni  Padfle  Company  and  of 
the  attachment  levied  by  the  latter,  nie 
transfer  may  have  been  i>erfectly  good  as 
against  the  Oevdopment  Company  and  yet 
Toid  as  against  its  creditors.  The  latter 
could  not,  by  a  proceeding  to  which  tbey 
were  not  parties,  be  deprived  of  tbe  rlgbt  to 
attack  tbe  transfer  as  fraudulent  Tbe  right 
to  attack  tbe  attachment  vras  likewise  not 
Impaired  by  tbe  judgment  It  is  tme  tbat  a 
subsequent  llenbolder  cannot  assail  an  at- 
tachment for  defects  in  procedure  wtth  re- 
gard to  matters  that  are  personal  to  the  debt- 
or, such  as  the  failure  to  give  a  bond,  or 
omissions  in  the  affidavit  required  by  statute, 
rrldenberg  v.  Pierson,  18  Cal.  152,  79  Am. 
Dec.  162 ;  Harvey  v.  Foster,  64  Cal.  298,  30 
Paa  849;  Shea  v.  Johnson,  101  Cal.  4ST,  85 
Pac.  1023.  In  other  words,  where  there  is  a 
bona  fide  claim,  mere  Irregularities  in  the 
levy  of  the  attachment  not  objected  to  by  the 
defendant  cannot  be  taken  advantage  of  by 
subsequent  lien  claimants.  But  this  role 
does  not  apply  where  the  attadiment  lien 
Itself  Is  assailed  for  actual  fraud  In  its  cre- 
ation, operating  directly  upon  the  rights  of 
the  party  complaining.  Such  is  the  nature  of 
the  attack  here  made  by  the  Salt  Company. 

[27]  We  must  then.  Inquire  whether  any 
of  the  other  grounds  iQ>on  which  the  validity 
of  the  attachment  were  assailed  are  merito- 
rious. The  court  found,  first  that  when  the 
attachment  was  levied  the  Southern  Padflc 
Company  was  in  the  absolute  control  of  the 
Development  Company,  and  knew  said  De- 
velopment Company  to  be  insolvent  and  tbe 
action  was  commenced  and  the  attachment 
levied  by  tbe  Southern  Pacific  Company  "for 
tbe  purpose  of  fraudulently  obtaining  an 
advantage  to  Itself  in  the  payment  of  Its 
claims,"  and  for  tbe  farther  puipose  <tf  hin- 
dering, delaying,  and  defrauding  other  cred- 
itors. It  further  found  tbat  the  attachment 
was  intended  to  "bolster  up,  protect  and 
strengthen"  tbe  claim  of  the  Southern  Pa- 
cific Company  under  the  transfer  made  by 
the  Development  Company  to  It  The  find- 
ing Is,  to  some  extent,  a  mixture  of  state- 
ments of  fact  with  conclusions  of  law.  In 
the  final  analysis  the  question  is  whether 
the  intent  attributed  to  the  Southern  Pa- 
cific Company  in  these  findings,  asmimlng 
tbem  to  be  supported  by  tbe  evidence,  did, 
as  a  matter  of  law,  operate  to  defeat  ite 
righto  as  an  attaching  creditor;  In  other 
words,  has  a  creditor  a  right  to  levy  an 
attecfament  upon  property  of  Us  debtor 
even  though  be  knows  his  debtor  to  be  lit- 
solveat  asd  levies  tbe  attechment  for  the 
puiIKwe  of  securing   tbereby  a.  preferenee 
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over  otber  creditors?  We  omit  from  coofild- 
eratlon  the  portion  of  the  findings  declar- 
ing the  control  of  tbe  Southern  Padflc  Com- 
pany over  tbe  Derelopment  Company,  for  tbe 
reason  that  as  we  have  Just  pointed  ont,  the 
control  of  the  Southern  Padflc  did  not  pre- 
clude It  from  assertlBg  auch  rights  as  any 
other  creditor  could  assert  through  the  means 
of  an  adversary  proceeding  against  the  debtor. 
A  creditor  Is  not  precluded  from  levying  an 
at^chment  by  his  knowledge  of  the  fact  that 
the  debtor  Is  Insolvent,  nor  Is  the  validity 
Of  his  attadiment  affected  by  his  intention 
to  secure  a  preference  for  his  own  debt.  In- 
deed attachments  are  generally  sought  be- 
cause the  creditor  fears  that  the  debtor  will 
be  unable  to  pay  all  claims  against  him  and 
because  he  desires  to  obtain  security  for 
his  own  demand  by  means  of  the  attachment. 
The  preference  thus  obtained  Is  one  that  Is 
contemplated  by  the  law  which  authorizes 
the  attachment.  It  Is  the  reward  obtained 
by  superior  diligence.  The  attachment  law 
and  the  rights  given  under  it  would  be  se- 
riously impaired,  if  not  destroyed,  by  a  hold- 
ing that  an  attaching  creditor  may  have 
his  lien  defeated  by  proof  that  he  knew  the 
debtor  was  insolvent,  and  that  he  levied  his 
attachment  for  the  purpose  of  securing  a  lien 
prior  to  the  claims  of  less  diligent  creditors. 
The  fraud  which  will  destroy  the  right  of  at- 
tachment must  be  something  in  the  nature  of 
a  want  of  merit  In  the  claim,  or  of  collusion 
between  the  attaching  creditor  and  his  debtor. 

We  can  give  no  greater  force  to  the  find- 
ing that  the  attachment  was  Intended  to 
strengthen  the  title  claimed  under  the  trans- 
fer from  the  California  Development  Com- 
pany to  the  Southern  Pacific  Company.  If 
that  title  was  In  any  way  defective  because 
subject  to  attack  for  fraud  or  because  given 
as  security  merely,  the  creditor  had  a  right 
to  obtain,  by  proper  legal  process,  an  attach- 
ment li«n  upon  whatever  interest  may  have 
remained  in  tbe  debtor.  There  was  in  this 
no  element  of  fraud  upon  other  creditors. 

[211  The  second  ground  upon  which  the  at- 
tachment was  declared  Ineffective  was  that 
tbe  aflldavit  for  attachment  was  false  In  al- 
leging that  the  attachment  was  not  sought 
nor  tbe  action  Instituted  for  the  purpose  of 
hindering,  defrauding,  or  delaying  any  cred- 
itor of  the  California  Development  Company, 
and  further  In  alleging  that  the  claim  of  tbe 
Southern  Pacific  Company  sued  on  was  un- 
secured. Unless  there  was.  In  tbe  beginning 
of  tbe  suit,  or  the  obtaining  of  the  attach- 
ment, a  fraudulent  Invasion  of  the  Salt  Com- 
pany's rights,  tbe  first  part  of  this  finding 
most,  under  tbe  authority  of  cases  like  Shea 
T.  Johnson,  supra,  be  regarded  as  immate- 
rial. We  have  already  stated  our  reasons 
for  concluding  that  no  fraud  of  which  tbe 
Salt  Company  could  complain  was  inherent 
In  tbe  institution  of  tbe  action  or  in  tbe  levy 
of  tiie  attachment. 

129]  The  findtog  that  the  afBdavlt  falsely 
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stated  that  die  claim  sued  on  was  unse- 
cured is  also  ImmateriaL  Under  tbe  statute 
(Code  Civ.  Proc  g  537),  the  limitation  of  tbe 
right  of  attachment  to  actions  upon  unse- 
cured contracts  applies  only  where  the  de- 
fendants reside  in  this  state.  There  is  no 
finding  that  the  affidavit  did  not  show  that 
the  California  Development  Company  was  a 
nonresident  In  fact  it  did  so  allege.  Tbl» 
being  so,  the  affidavit  was  a  sufficient  foun- 
dation for  tbe  attachment,  regardless  of  the 
allegation  regarding  secniity,  and  this  alle- 
gation may  be  ignored  as  surplusage. 

[30]  It  may  be  added  that  tbe  evidence 
shows  that  tbe  California  Development  Com- 
pany was  a  nonresident  of  the  stata  It  was 
organized  under  the  laws  of  tbe  'state  of  New 
Jersey,  and  must  therefore  be  regarded  as  a 
nonresident  within  tbe  meaning  of  tbe  at- 
tachment law.  Barbour  v.  Paige  Hotel  Ca, 
2  App.  D.  O.  174;  Voss  t.  Marble  Co.,  101 
m.  App.  878:  Albright  v.  U.  C.  P.  Co.,  5 
PennewlU  (DeL)  198,  62  Atl.  726 ;  Cowardla 
V.  Univ.  L.  D.  Co.,  32  Grat.  (Va.)  445. 

[31]  The  third  ground  upon  which,  as  held 
by  tbe  court  below,  tbe  Southern  Pacific  Com- 
pany was  precluded  from  relying  on  its  at- 
tachment was  that  it  had  not  asserted  its 
right  under  such  attachment  until  July  17, 
1011,  something  over  two  years  after  tbe 
levy  of  tbe  attachment  The  court  finds 
that  this  delay  was  unreasonable,  and  that 
"it  would  be  against  equity  and  good  con- 
science" to  permit  tbe  Southern  Pacific  Com- 
pany to  derive  any  advantage  from  said  at- 
tachment against  creditors  of  the  California 
Development  Company.  We  think  tbe  lat- 
ter part  of  this  finding  is  a  conclusion  of 
law,  rather  than  a  statement  of  fact,  and 
that,  as  such,  it  does  not  follow  from  the 
facts  found.  It  does  not  appear  In  the  rec- 
ord, nor  is  there  any  suggestion  In  the  briefs, 
that  the  delay  of  the  Southern  Padflc  Com- 
pany in  setting  up  its  daim  under  the  at- 
tachment operated  in  any  way  to  prejudice 
tbe  rights  of  tbe  New  Liverpool  Salt  Com- 
pany or  to  affect  It  in  any  way. 

"In  order  to  bar  a  remedy  because  of  laches, 
there  must  appear.  In  addition  to  mere  lapse  of 
time,  some  cireumstances  from  which  the  defend- 
ant or  some  other  person  may  be  prejudiced,  or 
there  must  be  such  lapse  of  time  that  it  may  be 
reagonnbly  supposed  that  such  prejudice  will  oc- 
cur if  the  remedy  is  allowed."  Cahill  v.  Superior 
Court.  145  Cal.  42,  at  page  47,  78  Pac.  4S7.  at 
page  460 ;  Meigs  v.  Pinkfaam,  159  Cal.  104,  lU, 
112  Pac.  883. 

Nothing  of  tbe  kind  appears  here.  The 
Salt  Company  was  in  as  good  a  position  to 
question  the  validity  of  the  attachment  when 
it  was  aserted  as  it  would  have  been  if  tbe 
Soutbern  Pacific  Company  bad,  in  the  early 
stages  of  tbe  litigation,  filed  a  pleading  al- 
leging that  it  bad  an  attachment  lien.  We 
see  no  ground  for  holding  that  tbe  delay 
made  tt  InoiHltable  for  tbe  Southern  Pacific 
Company  to  assert  its  rights  under  tbe  at- 
tachment lien.  On  tbe  contrary  it  seems  to 
OS  that  it  would  be  highly  Inequitable  to 
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deny  it  Its  legal  rights  merely  Tjecause  of 
such  delay,  where  the  delay  did  not  prejudice 
any  other  party. 

The  result  of  all  this  Is  that  on  the  facts 
found  the  trial  court  should  have  concluded 
that  the  Southern  Paclflc  Company  was  en- 
titled to  priority  with  regard  to  the  11,099 
shares  of  stock  attached  In  the  action 
brought  by  It.  The  attachment  lien  does  not 
extend  to  any  property  other  than  these 
shares  of  stock.  The  findings,  which  are 
not  assailed  in  this  particular,  declare  In 
effect  that  no  property  other  than  the  11,- 
995  shares  was  attached.  The  Salt  Company, 
however,  did  acquire  a  lien,  by  creditor's  bill, 
on  all  of  the  personal  property  of  the  Cali- 
fornia Development  Company  in  the  state  of 
California  (other  than  the  11,995  shares), 
as  well  as  on  the  real  property  In  this  state, 
and  this  lien  Is  prior  to  any  valid  claim  of 
the  Southern  Pacific  Company. 

The  error  with  respect  to  the  relative 
priorities  of  the  Southern  Paclilc  Company 
and  the  Salt  Company  may  be  corrected  by 
directing  the  entry  of  a  different  Judgment 
upon  the  findings  already  made.  There  is  no 
occasion  to  direct  a  new  trial. 

The  fact  that  neither  the  Southern  Paclflc 
Company  nor  the  Salt  Company  has  a  prior 
lien  upon  all  of  the  property  to  be  sold  can- 
not impair  the  right  of  bondholders,  whose 
claim  Is  superior  to  that  of  both  of  these 
parties,  to  have  the  property  sold  as  a  whole. 
The  rights  of  the  Southern  Paclflc  Company 
and  of  the  Salt  Company  cannot,  however, 
be  preserved  without  an  apportionment,  on 
some  equitable  basis,  of  the  purchase  price 
resulting  from  such  sale,  so  that  each  of 
these  parties  may  receive  priority  with  re- 
gard to  the  proceeds  of  that  portion  of 
the  property  on  which  it  has  a  superior  lien. 
The  only  manner  that  has  been  suggested 
or  which  suggests  itself  to  us  for  the  ac- 
complishment of  this  purpose  Is  to  direct 
a  sale  of  the  property  as  a  whole  as  hereto- 
fore ordered,  and  to  have,  under  the  direc- 
tion of  the  court  below,  an  appraisement  of 
the  proportionate  values  of  the  11,995  shares 
of  stock  of  the  Mexican  Company  and  of 
the  remaining  properties  covered  by  the  de- 
cree of  sale  to  the  end  that  the  surplus  pro- 
ceeds, after  paying  the  prior  claims  of  the 
bondholders  and  otliers,  may  be  apportion- 
ed between  the  Salt  Company  and  the  South- 
cm  Paclflc  Company  In  proportion  to  the 
value  of  the  parts  of  the  entire  property 
upon  which  they  are  respectively  entitled 
to  priority. 

[32]  A  few  words  should  be  said  with  ref- 
erence to  further  points  urged  by  the  appel- 
lants. It  Is  argued  that  if  the  Southern 
Pacific  Company  was,  as  held  by  the  court, 
a  trustee  for  the  California  Development 
Company  and  its  creditors,  it  was  entitled  to 
a  prior  lien  for  advances  made  by  it  and 
devoted  to  the  preservation  of  the  trust  prop- 
ferty.    This  contention  Is  completely  answer- 


ed by  section  2275  of  the  OItII  Code  which- 
reads: 

"An  involuntary  trustee,  who  becomes  Boeh 
through  hia  own  fault,  has  none  of  the  righti 
mentioned  in  this  article." 

One  of  the  rights  mentioned  In  the  article 
is  that  of  a  trustee  to  reimbursement  for 
expenses  actually  and  properly  incurred  by 
him  In  the  performance  of  his  trust  Civ. 
Code,  I  2273. 

We  see  no  force  in  the  claim  that  the  de- 
cree violates  provisions  of  the  federal  Con- 
stitution, and  think  the  arguments  made  in 
this  regard  do  not  require  specific  attention. 

[33]  It  Is  argued  that  Oie  court  erred  in 
admitting  in  evidence  certain  letters  writ- 
ten by  and  to  oflicialB  and  employ^  of  the 
Southern  Paclflc  Company.  While  some  of 
these  communications  were  origlmvUy  privi- 
leged, there  was  evidence  JustLfying  the 
court  In  concluding,  in  each  case,  that  the 
privilege  had  been  waived  by  voluntarily 
giving  the  letter  Into  the  hands  of  third  per- 
sons. 

[34]  In  the  other  Instances  of  which  com- 
plaint is  made,  the  letters  were  written  by 
the  general  counsel  of  the  Southern  Padflc 
Company  to  the  attorney  for  the  receiver 
who,  as  he  testlfled,  was  not  acting  for  the 
Southern  Paclflc  Company.  The  claim  of 
privilege  could  not  apply  to  these  letters. 

[SS]  It  was  not  error  to  reject  evidence 
that  the  claims  sued  upon  in  the  Mexican 
courts  were  meritorious,  since,  as  we  have 
already  pointed  out,  the  propriety  of  these 
Judgments  was  oi)en  to  inquiry,  regardless  of 
the  merit  or  want  of  merit  in  the  claims. 

The  decree  is  modified  by  striking  from 
paragraph  XXII  thereof,  containing  the  de- 
scription of  the  property  to  be  sold,  subdivi- 
sion 7,  and  substituting  therefor  the  follow- 
ing: 

"7.  All  dredges,  automobiles,  and  other  prop- 
erty, either  real  or  personal,  owned  by  said  CaU- 
fomia  Development  Company  and  in  possession 
and  control  of  the  receiver  W.  H.  Eolabird, 
which  has  been  used  in  the  maintenance,  opera- 
tion, repair  or  extension  of  said  irrigation  sys- 
tem ;  together  with  all  and  singular  the  tene- 
ments, hereditaments  and  appurtenances  there^ 
unto  belonging,  or  in  any  wise  appertaining; 
and  all  water,  water  rights,  easements,  rights  of 
way,  maps,  surveys,  contracts  or  concessions, 
oecessary  for  the  maintenance  or  operation  of  said 
irrigation  system  or  used  in  connection  there- 
with ;  also  all  rights,  claims,  causes  of  action 
held  or  claimed  by  said  receiver  as  such  receiver 
against  any  person  whatsoever" 

— all  of  the  Judgment  affecting  the  rights 
of  the  plaintiff  and  the  intervener,  as  so 
modified,  is  affirmed. 

So  much  of  paragraph  VI  of  the  decree  as 
directs  the  order  of  payment  of  claims  of 
the  New  Liverpool  Salt  Company  and  the 
Southern  Pacific  Company  Is  reversed;  the 
cause  Is  remanded  to  the  court  below,  with 
directions  to  enter  Its  conclusions  of  law  and 
niake  Its  decree  with  reference  to  the  rights 
of  the  Southern  Paclflc  Company  under  its 
attachment  In  accordance  with  the  views 
herein  expressed;    that  Is  to  say.  It  shall 
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provide  for  a  valuation  of  all  the  property 
directed  by  it  to  be  sold,  showing  separately: 
tint,  the  value  of  the  said  11,995  shares  of 
atock  of  the  Mexican  Company;  second,  the 
value  of  all  the  other  property  to  be  sold. 
In  fixing  the  value  of  the  shares  of  stock  of 
the  Mexican  Company,  that  corporation  shall 
he  treated  aa  the  ovrner  of  the  properties 
owned  by  it  or  standing  in  its  name  prior  to 
.the  proceedings  which  resulted  in  the  sale  to 
th«  New  Mexican  Company.  The  balance  of 
the  purchase  price  remaining  after  paying 
the  claims  prior  to  those  of  the  New  Liver- 
pool Salt  Company  and  the  Southern  Pacific 
Company  shall  by  said  decree  be  directed  to 
be  paid  to  said  two  last-named  companies, 
respectively,  upon  their  respective  claims, 
so  aa.  to  give  to  the  Southern  Pacific  Com- 
pany the  proportion  thereof  which  the  value 
of  said  11,995  shares  of  stock  bears  to  the 
value  of  the  entire  property,  and  so  as  to 
give  to  the  New  Liverpool  Salt  Company  the 
proportion  thereof  which  the  value  of  the 
property  other  than  said  11,995  shares  bears 
to  the  value  of  the  entire  property.  In  each 
case  to  the  extent  only  necessary  to  satisfy 
the  respective  claim,  if  the  fund  applicable 
thereto  la  suflldent  therefor. 

Any  Burplns  remaining  after  paying  ei- 
ther of  said  parties  In  full  out  of  the  propor- 
tion of  the  fund  primarily  applicable  to  its 
claim  shall  be  paid  to  the  other  to  the  ex- 
tent necessary  to  satisfy  the  balance  of 
the  claim  of  such  other  remaining  unpaid. 
In  all  other  respects  the  Judgment  is  af- 
flnned. 

The  orders  appealed  from  are  affirmed. 

The  plaintiff  and  the  Intervener  shall  re- 
cover their  costs  of  appeal  The  appellants 
and  the  New  Liverpool  Salt  Company  shall 
not  recover  costs. 

We  concur:    ANGELLOm,  C.  J. ;  SHAW, 

J.:  LORiGAN.J.:  melvin,  j. 

'     On  Rehearing. 

SLOSS.  J.  The  plaintiff  asks  this  court  to 
give  to  the  trial  court  "moi«  specifle  instruc- 
tions" regarding  the  carrying  into  effect  of  the 
modified  decree  heretofore  directed  by  us  to  be 
entered.    The  request  goes  to  two  points. 

1.  It  is  urged  that  the  right  of  the  bondhold- 
ers to  a  sale  of  the  entire  property  ig  not  de- 
pendent upon  the  determination  of  the  extent 
of  the  relative  rights  of  the  New  Liverpool  Salt 
Company  and  the  Southern  Pacific  Company, 
and  that  the  court  below  should,  therefore,  be 
directed  to  proceed  at  once  with  the  sale  with- 
out awaiting  the  appraisement  of  the  property. 
In  the  Jndgment  rendered  by  us,  we  designedly 
omitted  to  prescribe  the  time  of  sale.  Whether 
the  sale  should  precede  or  follow  the  determina- 
tion of  the  values  of  the  parts  of  the  property 
in  which  the  New  Liverpool  Salt  Company  and 
the  Sonthem  Pacific  Company  are,  respectively, 
entitled  to  priority  is  a  question  to  be  answered 
in  the  first  instance  by  the  trial  court.  That 
court  should  determine  this  question  in  the  ex- 
ercise of  a  sound  discretion,  upon  a  considera- 
ti<Hi  of  all  the  equities  involved,  after  hearing 
the  various  ^rties  in  interest. 
..^  The  plaintiff  also  asks  for  an  addition  or 
modifieation.  designed  to  guard  against  the  pos- 
sibility that  the  Southern  Pacific  Company 
may  be  given   some   measure  of  priority   over 


holders  of  bonds.  We  see  no  occasion  for  any 
such  modification  of  the  judgment  rendered. 
That  the  rights  of  the  holders  of  bonds  are  su- 
pwior  to  those  of  the  Southern  Pacific  Coibt 
pany  in  and  to  every  part  of  the  property_  is 
plainly  declared  in  the  parts  of  the  decree  which 
are  affirmed,  and  there  is  notbiag  to  affect  tUi^ 
position  in  the  modification  ordered.  Our  judg- 
ment does  not  undertake  to  set  out  the  exact 
form  of  the  modified  decree  to  be  entered  by  the 
court  below,  but  leaves  it  to  that  court  to  ti'ami 
the  decree  in  such  form  as  will  preserve  the  rel- 
ative rights  of  all  of  the  parties,  as  declared  by 
those  portions  of  the  decree  which  are  affirmed, 
and  by  our  opinion  and  judgment  , 

The  application  is  denied. 

We  concur:  ANGELLOTTI,  O.  3.;  SHAW, 
J.;    LAWLOR,  J. 


TITTLE  INS.  &  TRUST  CO.  v.  CALIFORNIA 
DEVELOPMENT  CO.  et   al.   (DUNCAN, 
Intervener).    (L.  A.  S201.)  ' 

(Supreme  Court  of  California.   Oct  9,  1915.) 

In  Bank.  Appeal  from  Superioi  Court,  Los 
Angeles  County;    Walter  Bordwell,  Judge. 

Action  by  the  Title  Insurance  &  Trust  Com- 
pany, a  corporation,  against  the  California  De- 
velopment Company  and  others.  From  on  or- 
der granting  an  injunction  pending  suit  defend- 
ants the  Southern  Pacific  Company  and  others 
appeal    Affirmed. 

Irving  M.  Walker  and  Eugene  8.  Ives,  both  of 
Los  Angeles,  for  appellants.  O'Melveny,  Ste- 
vens &  Millikin,  Lee  G.  Gates,  and  Walter  K. 
TuUer,  all  of  Los  Angeles,  for  respondent  Title 
Ins.  tc  Trust  Co.  Page,  McOutchen  &  Knight 
of  San  Francisco,  for  respondent  New  Uverpool 
Salt  Co.  Valentine  &  Newby,  of  Lot  Angeles, 
for  respondent  Puncsn. 

SLOSS,  J.  Our  opinion,  disposing  of  the  ap- 
peals x>f  the  Southern  Pacific  Company  and  the 
New  Mexican  Company  from  the  final  judgment 
and  from  certain  orders  of  the  court  below,  en- 
tered in  the  above-entitled  action,  has  just  been 
filed.  Title  Insurance  &  Trust  Co.  v.  California 
Development  Co.  et  al.  (L.  A.  No.  8848)  152 
Pac.  542. 

In  that  epinion  we  discussed  the  propriety  of 
those  portions  of  the  decree  enjoining  the  ap- 
pellants from  the  commission  of  certain  acts 
with  reference  to  properties  in  Mexico,  and  con- 
cluded that  the  portions  of  the  decree  emlHxlying 
such  Injunction  should  stand. 

The  appeals  now  before  us  ore  taken  by  the 
same  parties  from  a  temporary  injunction  issued 
by  the  court  below  during  the  pendency  of  the  ac- 
tion, and  enjoining  them  and  the  Mexican  Com- 
pany from  doing  the  same  acts  subsequently  re- 
strained by  the  final  decree.  The  grounds  of  at- 
tack upon  these  orders  are  identical  with  those 
directed  against  the  validity  of  the  at>ove-men- 
tioned  parts  of  the  decree.  For  the  reasons  stat- 
ed in  the  opinion  in  the  main  case,  we  must  h<dd 
that  there  is  no  merit  in  the  present  appeals. 

The  order  appealed  from  is  affirmed. 

We  concur:  ANGELT/)TTI,  O.  J.2  SHAW, 
J.;  LORIGAN.J.;  MELVIN,  J.. 


TITLB  INS.  &  TRUST  CO.  v.  CALIFOR- 
NIA DEVELOPMENT  CO.  et  al.  (DUN- 
CAN, Intervener).     (L.  A.  3848.) 

(Supreme  Court  of  California.     Oct.  9,  1916.) 

1,  CouETS  «=»205— Appkixat»  CousT^uai^ 

DJCTIOH.  .J 

Where   pending   appeals,    injunction   issues 
to  restrain  violation  of  the  decree  appealed  from. 
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and  tliereafter  on*  party  moves  the  appellate 
conrt  for  an  order  approving  the  sale  of  its  in- 
terest in  the  salt,  presenting  thereby  the  qnes- 
tion  whether  such  sale  would  violate  the  in- 
junction, the  motion  is  without  the  Jurisdiction 
of  the  eoart,  since  it  is  not  the  duty  of  the  court 
to  advise  litigants  whether  a  contemplated  act 
will  constitute  a  contempt. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  K  490,  495.  496;  Dec  Dig.  <S=9205.i 

2.  Courts  «=»205— APFsaxaiii  Cov«c—3vsi»- 

DIOriON. 

In  such  case  if  the  parties  regard  tbe  act 
contemplated  as  illegal,  the  court  cannot  sus- 
tain the  motion,  since  it  would  thereby  modify 
the  decree  of  the  lower  court  without  any  con- 
sideration of  the  merits. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent 
Die-  U  480,  496.  496;   Dec.  Dig.  «=>205.] 

In  Bank.  Appeal  from  Superior  Court, 
Lob  Angeles  County;  Walter  Bordwell, 
Judge. 

Action  by  the  Title  Insurance  &  Trust 
Oompan7,  a  corporation,  against  tbe  Cali- 
fornia Develoinnent  Company  and  others. 
On  motion  by  defendants  Southern  Pacific 
Company  and  Imperial  Irrigation  District 
to  approve  a  sale.    Uotlon  dismissed. 

Eugene  S.  Ives,  of  Los  Angeles  (Irving  M. 
Walker  anfl  Joeepih  E.  Call,  both  of  Los  An- 
geles, of  counsel),  for  appellants.  Lee  C. 
Gateis,  O'Melveny,  Stevens  &  Mlllikln  and 
Walter  K.  Toiler,  all  of  Los  Angeles,  for  re- 
spondent Title  Ins.  8e  Trust  Co.  Valentine  ft 
Newby,  of  Los  Angeles,  for  respondent  Dun- 
can. W.  B.  Mathews  and  S.  B.  Robinson, 
both  of  LoB  Angeles,  lor  respondent  Holablrd. 
Page,  McCntchen,  Knight  &  Olney  and  Mo- 
Cutchen,  Olney  &  WiUard,  all  of  San  Fran- 
cisco, for  respondent  New  Idverpool  Salt  Co. 

SLOSS,  J.  The  main  appeals  in  the  above- 
entitled  action  have  been  disposed  of  by  a 
judgment  this  day  rendered.    152  Pac.  642. 

During  the  pendency  of  those  appeals  the 
Southern  Pacific  Company,  defendant  and 
appellant,  together  with  the  Imperial  Irriga- 
tion District,  moved  this  court  for  an  order 
approving  a  certain  agreement  between  the 
Southern  Pacific  Company  and  the  said  Im- 
perial Irrigation  District,  dated  Febmary  8, 
1916.  Tbe  agreement  provided  for  a  sale  and 
transfer  by  the  Southern  Pacific  Company  to 
the  Imperial  Irrigation  District  of  the  inter- 
est of  the  former  In  the  subject-matter  of 
the  Utlgation. 

[1]  If  the  object  of  the  motion  was  to  ob- 
tain from  this  conrt  a  ruling  that  the  exe- 
cution of  the  agreement  was  not  a  violation 
of  the  injunction  embodied  in  the  decree,  the 
moving  parties  were  asking  us  to  perform  a 
function  which  we  do  not  regard  as  em- 
braced within  our  appellate  jurisdiction.  It 
is  no  part  of  the  duty  of  this  court  to  ad- 
vise parties  or  their  counsel  whether  an  act, 
committed    or    contemplated,   constitutes   or 


wUl  constttnte  a  contempt  of  court.  Tliis  to- 
sne  is  to  be  determined  primarily  by  tbt  trial 
court  npon  a  xnjoceeding  before  It  to  panish 
for  an  alleged  contempt  Tlie  Interpretation 
of  the  decree  may  l»e  necessary  in  disposing 
of  the  appeal,  but  there  la  no  occasion  to  go 
into  It  In  advance  for  the  mere  purpose  of 
guiding  the  parties  In  their  conduct  regard- 
ing the  subject-matter  of  the  Utlgation. 

[2]  If,  on  the  other  hand,  the  moving  par- 
ties regarded  the  agreement  as  a  violation  of 
the  Injunction,  there  would  be  Still  stronger 
reasons  for  refusing  to  entertain  the  appli- 
cation. In  that  aspect  the  granting  of  the 
motion  would  amonnt  to  a  modification  of 
the  decree  of  the  court  below.  Obviously  any 
snch  modification  in  advance  of  the  hearing 
of  the  appeals  on  their  merits  would  be  Im- 
proper. 

The  motion  Is  dismissed. 

We  concur:  ANGELLOTTI,  C.  J. ;  SHAW, 
J.;  LOBIQAN,  J. ;  MELVIN,  J. 


TITT/B  INS.  &  TRUST  CO.  T.  CALIFORNIA 

DEVELOPMENT  CO.  et  al.    (DUNCAN, 

Intervener).    (L.  A.  3801.) 

(Supreme   Owxrt  of  California.   Oct   9,   1915. 
Rehearing  Denied  Nov.  8,  1915.) 

1.  Cobfobjltions  «=>479  —  BoNns  —  TBTwr 
Deep— Power  ot  Tbusthb. 

Where  an  application  for  a  receiver  for  a 
corporation  i»  ma4e  by  the  trustee  in  a  trust 
deed  to  secure  the  holders  of  Uie  bonds,  a  bond- 
holder, being  a  beneficiary  under  the  trust  is 
l>ound  by  the  bona  fide  acts  of  the  trustee,  so 
long  as  he  does  not  appear  in  the  proceeding  in- 
dividually. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  {{  1868,  1872-1874:  Dea  Dig.  «ss> 
479.) 

2.  Appeal  aits  EtaoR  «m>l90-<}t;aBnOR  ur 
Lower  Court— -Appoihtbcent  of  RECRrvm 
— Objections. 

A  bondholder  cannot  first  object  to  the  ap- 
pointment of  a  receiver  for  the  corporation  upon 
appeal,  since  it  is  his  duty  to  make  timely  ob- 
jection  to  auch  appointment,  and  failure  to  ob- 
ject constitutes  a  waiver  of  the  right  to  make  it 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  }{  1216-1220;  Dec.  Dig.  «=» 
190.1 

it.  afpeai.  ano  Error  «s»Sfii:i—REViBW— Ob- 
jections NOT  Raised  Beuiw. 

Where  a  bondholder  founded  liis  motion  to 
discharge  a  receiver  for  the  corporation  on  the 
ground  that  the  undertakings  in  the  receiverahip 
were  insufiBcient  he  cannot,  on  appeal,  raiae  the 
objection  that  the  complaint  and  affidavit  were 
insufficient  to  authorize  tbe  anointment  of  the 
receiver. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  1351,  1808,  1426,  1480b 
1431 ;  Dec.  Dig.  «=9232.] 
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A.  Kecbivkbb  *=»B1— AppoiimcENT— Oktk)- 

•nONB— BONDB. 

'Where  the  bonds  of  a  receiver  originally 
insufficient  were,  upon  the  objection  at  a  bond- 
holder, amended  bo  as  to  make  tbera  sufficient, 
they  were,  as  far  aa  concerned  the  bondholder 
who  later  Intervened  in  the  case,  valid  from  the 
beginning. 

[Ed.  Note.— For  other  cases,  see  Receivers, 
Cent.  Dix.  «  85-^:   D«c.  Dte.  i»=o51.1 

5.  BXCEITERB    «=>128  —   RKCEXVEB'S   CBBTXn- 
OATEW. 

A.  court  may  give  priority  over  the  lien  of 
bondholders  to  certificates  of  a  receiver,  issued 
to  enable  him  to  care  for,  and  preserve  the  prop- 
erty. 

[Ed.  Note.— For  other  cases,  see  Receivers, 
Cent.  Dig.  SS  206,  210^  216-222;  Dea  Dig.  «» 
12&1 

6.  Reckivxbs  «s>ia6  —  Rbokiveb'b  CBBTin- 

CATBS— PbIORITT. 

Where  a  trustee  in  a  deed  of  trust  to  se- 
cure a  bond  issue  of  a  corporation  has,  in  good 
faith,  filed  his  complaint  asking  for  the  appoint- 
ment of  a  receiver,  the  certificates  issued  by  the 
receiver  and  used  for  the  preservation  of  the 

froperty  will  not  be  deemed  invalid  because  they 
ave  passed  into  the  hands  of  a  party  who  at- 
tempted to  profit  by  a  fraudulent  scheme  to  ob- 
tain priority  over  the  bondiiolders  by  means  of 
the  certificates. 

[Ed.  Note. — For  other  cases,  see  Receivers, 
Cent  Dig.  ${  212-214;    Dec.  Dig.  «=>125.] 

T.  RaoExyBBa  «3sl28  —  Receit^'b  CXBinn- 

CATES— PRIOBITY. 

The  fact  that  the  proceeds  of  receiver's 
certificates  have  been  used  to  preserve  the  prop- 
erty of  the  corporation  situated  vrithout  the 
jurisdiction  of  the  coart  does  not  deprive  them 
of  priority  over  the  lien  of  bondttolders,  the 
Talue  of  which  has  thereby  been  enhanced. 

[Ed.  Note. — For  other  cases,  see  Receivers, 
Cent.  D%.  K  205,  210,  219-222,;  Dec.  Dig.  «ct» 
32o.J 

8.  Receivebs  «=»117  —  R«3eiveb's  Cebtim- 

CAOKS— PbIOBIIT— DiBCBBTION. 

Whether  receiver's  certificates  shall  be  is- 
sued, and  whether  such  certificates  when  issued 
are  to  be  given  priority  over  other  indebtedness 
by  defendant,  is  largely  in  the  discretion  of  the 
trial  court. 

[Ed.  Note.— For  otiier  cases,  see  Receivers, 
Cent.  Dig.  f  204;   Dec.  Dig.  <8=»117.] 

In  Bank.  Appeal  from  Superior  Coart,  lios 
Aagelee  County ;  Walter  Bordwell,  Judge. 

Suit  by  the  Title  Insurance  &  Trust  Com- 
pany against  the  California  Development 
Company  and  others,  to  foreclose  a  trust 
deed,  and  Boaz  Duncan  Intervenes.  From  a 
judgment  for  idalntlff,  intervener  appeals. 
Affirmed. 

Valoitlne  &  Newby,  of  Los  Angeles,  for 
appellant  IfcCutchen,  Olney  &  WiUard,  of 
San  Francisco,  O'Melveny,  Stevens  &  Mllli- 
Un,  Lee  C.  Gates,  Walter  K.  TuUer,  Eugene 
S.  Ives,  and  Irving  li.  Walker,  all  of  Los 
Angeles,  Page,  McCutchen,  Knight  &  Olney, 
<rf  San  Francisco,  and  E.  A.  Mesetve,  L.  R. 
Works,  Works  &  Jordan,  W.  B.  Mathews,  and 
S.  B.  Robinson,  aU  of  Los  Angeles,  for  re- 
spondents. 


SL08S,  J.  This  Is  an  appeal  by  Bobz  Dun- 
can, Intervener,  from  that  portion  of  the  (te- 
eree  In  tiie  above-entttled  cause  Which  glreo 
to  tlie  liDldevs  «t  receiver's  certificates  prior- 
ity over  tbe  bonded  indebtedness  secured  by 
the  deed  of  trust  sdugtat  to  be  foredlosed. 
The  general  Cacts  «f  tbe  case  aad  the  pur- 
port of  the  decree  are  shown  in  tbe  oplnl(Hi 
filed  by  ns  in  Title  Insoiance  A  Trust  Co.  t. 
California  Develc^ment  Go.  (L.  A.  S84S)  152 
Pac.  542. 

Tbe  action  was  erfgiaally  begun  In  tbe  su- 
perior court  of  Imperial  county,  where  a  com- 
plaint was  filed  en  December  13,  1009.  On 
tbe  same  day  the  court,  on  the  ex  parte  ap- 
{fllcation  of  tbe  platntiflr,  appointed  W.  H. 
Bolabtrd  receiver.  On  December  ^2,  1909, 
the  receiver  applied  to  the  court  for  and  re- 
ceived authority  to  issue  and  setl  rec^ver's 
certlflcstes  to  the  amount  of  $80,000.  On 
April  6,  1910,  tbe  court  authoriesed  two  fnr- 
tber  Issues  of  recelvei's  certificates,  in  tbe 
amounts,  respectively,  of  $^6,000  and  $80,- 
000.  In  each  instance  the  order  proivMed  tfaat 
the  certificates  sbonid  be  a  first  lien  on  the 
property.  On  January  6,  1910,  the  appellant, 
Duncan,  applied  for  leave  to  intervene  in  the 
action,  and  on  January  15,  1910,  he  was 
granted  permissien  t»  file  and  did  file  his 
complaint  in  intervention.  On  the  same  day 
he  filed  a  notice  of  lntentl<Hi  to  move  for  an 
order  vacating  tbe  appointment  of  tbe  receiv- 
er. One  of  the  grounds  of  this  motion,  and 
the  only  one  disclosed  by  the  record,  was  the 
Insufllciency  of  the  bond  given  by  tbe  plaintiff 
on  tbe  ai^tintment  of  tbe  receiver,  and  of 
tbe  bond  given  by  the  receiver  for  the  faith- 
ful performance  of  bis  duties  as  snch.  The 
motion  was  denied  on  tbe  6th  day  oC  April, 
1910.  Duncan  attempted  to  appeal  from  the 
order  denying  the  said  motion,  but  his  appeal 
was  dismissed  by  this  court  on  the  ground 
that  tbe  order  in  question  was  not  appealable. 
Title  Insurance  &  Trust  Co.  v.  Califtomia 
Development  Co.,  159  Cal.  484,  114  Pac.  888. 
In  dismissing  the  appeal  we  said  that : 

"If  the  appellant  has  any  right  to  a  review  of 
the  ofrder  complained  of,  it  must  be  by  means  of 
an  appeal  from  such  final  judgmeot  as  may  here- 
after be  entered  in  the  action." 

Pursuant  to  Uiis  suggestion,  the  appellant 
now  seeks  to  attack  the  propriety  of  the  orig- 
inal order  appointing  the  receiver. 

[1]  The  appUcatiOB  for  the  recover  was 
made  by  the  plaintiff  as  trustee  for  the  hold- 
ers of  tbe  bonds.  Duncan,  as  a  bondholdsr, 
was  one  of  the  beneficiaries  of  this  trust  He 
was  therefore  represented  by  the  plaintiff 
and  was  bound  by  its  bona  fide  acts  so  long 
as  he  did  not  appear  in  the  proceeding  in- 
dividuaUy.  See  Wallace  v.  Loomls,  97  U.  S. 
146,  163,  24  L.  Ed.  805.  When  he  did  so  ap- 
pear, he  was  entitled  to  stand  upon  his  own 
rights  and  to  take  such  action  as  he  saw  fit 
for  tbe  protection  of  those  rights. 
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[2]  It  was  his  duty,  however,  to  make  time- 
ly objection  to  the  appointment  of  the  receiv- 
er. If  be  was  not  content  to  have  the  appoint- 
ment stand.  Failure  to  make  such  objection 
is  a  waiver  of  the  right  to  make  It  34  Oyc. 
162.  The  Intervener  Is  not  now  entitled  to 
present  points  of  attack  which  he  did  not 
present  in  the  court  below. 

[3]  Having  founded  hifi  motion  to  discharge 
the  receiver  on  the  sole  ground  that  the  un- 
dertakings were  InsuflBclent,  he  cannot,  after 
final  decree,  raise  In  this  court  for  the  first 
time  the  objection  that  the  complaint  and  the 
affidavit  accompanying  it  were  insufficient  to 
authorize  the  appointment  of  a  receiver,  al- 
though this  objection,  as  we  have  heretofore 
held,  would  have  been  good  If. not  waived. 
Title  Insurance  &  Trust  Co.  v.  California  De- 
velopment Co.,  164  CaL  58,  127  Pac.  602. 

[4]  In  his  attack  upon  the  propriety  of  the 
order  appointing  the  receiver,  the  appellant 
Is  therefore  limited  to  the  alleged  defects  In 
the  two  undertakings  filed ;  one  by  the  pledn- 
tlfl  under  section  566  of  the  Code  of  Civil 
Procedure,  and  the  other  by  the  receiver  un- 
der section  567  of  the  same  Code.  The  first 
of  these  bonds  is  given  to  secure  to  the  de- 
fendtot  the  payment  of  all  damages  which 
he  may  sustain  by  reason  of  the  wrongful  ap- 
pointment of  the  receiver.  It  is  doubtful 
whether  the  appellant  here,  who  was  not  a 
defendant,  but  was  one  of  the  parties  repre- 
sented by  the  plaintiff  applying  for  the  ap- 
pointment of  a  receiver.  Is  In  any  way  Inter- 
ested in  this  bond.  Be  that  as  It  may.  It 
appears  that  before  the  court  made  Its  order 
on  the  appellant's  motion  to  discharge  the  re- 
ceiver, the  alleged  defects  in  both  undertak- 
ings were'  called  to  the  attention  of  the  court 
below,  and  the  filing  of  new  undertakings  In 
proper  form  was  ordered.  Such  undertakings 
were  Immediately  filed.  The  defects  In  the 
original  bonds  were  thus  cured,  so  as  to 
make  the  appointment  of  the  receiver  valid 
at  least  from  the  time  of  filing  of  the  new 
undertakings.  Title  Insurance  &  Trust  Co.  v. 
California  Development  Ca,  164  Cal.  68,  65, 
127  Pac.  502.  And,  we  think,  so  far  as  the 
Intervener's  rights  are  concerned,  the  proceed- 
ings were  thereby  validated  from  the  begin- 
ning. No  expenditures  by  the  receiver  were 
authorized  to  be  made  between  the  time 
when  Duncan  came  Into  the  case  and  the 
time  when  the  corrected  bonds  were  filed. 

[(]  The  appellant  argues  that  the  court 
was  without  authority  to  make  the  receiver's 
certificates  a  lien  prior  to  that  of  the  bonded 
indebtedness.  We  may  assume  that  the  Cal- 
ifornia Devdopment  Company  was  a  private, 
rather  than  a  quasi  public,  corporation.  It 
is  no  doubt  the  general  rale  that  in  the  case 
of  such  a  corporation — 

"the  court  will  not,  as  against  the  objection  of 
a  minority  of  the  bondhoIderB,  issue  receifer's 
certificates  and  make  them  a  prior  lien  upon  the 
mortgaged  property,  for  the  purpose  of  proeur- 
inc  funds  to  continue  the  manasement  and  op- 


eration of  the  bualnen,  the  power  of  the  court 
to  incur  liabilities  being  limited  strictly  to  the 
necessary  care  and  preservation  of  the  property 
during  the  receivership."  High,  Becelvers  (4th 
Ed.)  I  312b. 

The  power  to  supersede  prior  liens  by  cer- 
tificates Issued  for  the  purpose  of  carrying 
on  the  business  of  the  corporation  has  gen- 
erally been  limited  to  the  case  of  railroad 
receiverships.  Id.;  84  Cyc.  297.  But  there 
can  be  no  question  of  the  right  of  the  court 
to  give  priority  to  certificates  issued  to  en- 
able the  receiver  to  carry  out  the  primary 
object  of  Ills  appointment,  viz.,  the  care  and 
preservation  of  the  property.  The  appellant 
argues  that  some  at  least,  of  the  expendi- 
tures for  which  leave  to  issue  certificates 
was  asked  were  designed,  not  to  preserve  the 
property,  but  to  enlarge  and  extend  the  sys- 
tem and  for  other  purposes.  No  specific  part 
of  the  evidence  Is  referred  to  In  support  of 
this  claim.  It  is  sufficient  to  say,  in  answer, 
that  our  own  reading  of  the  record  satisfies 
us  that  there  was  ample  evidence  to  Justify 
the  conclusion  that  all  of  the  expenditures 
autborleed  by  the  court  were  required  for 
the  actual  care  and  preservation  of  the  prop- 
erty committed  to  the  receiver's  custody. 

[I]  Some  other  points  made  by  the  appel- 
lant require  reference  to  the  findings  of  fact, 
upon  which  the  court  made  its  final  decree. 
It  is  found  that  the  Southern  Pacific  Com- 
pany purchased  some  of  the  bonds  of  Uie 
Oallfomla  Development  Company  and  con- 
trived to  have  the  Development  Company  de- 
fault in  the  payment  of  Interest  to  the  end 
that  a  foreclosure  suit  might  be  brought  and 
that  receiver'^  certificates  might  be  issued 
and  sold  to  It,  the  Southern  Pacific  Company, 
thus  enabling  it  to  defeat  the  claims  of  the 
bondholders  and  purchase  the  property  itself. 
It  Is  found  that  the  certificates  were  in  fact 
bought  by  the  Southern.  Pacific  Company. 
The  appellant  argues  that  since  the  Southern 
Pacific  Company  was  the  mover  in  a  fraud- 
ulent scheme  under  which  the  certificates 
were  issued,  it  should  not  be  permitted  to 
profit  by  the  result  of  this  fraud.  But  the 
court  also  finds  that  the  plaintiff  had  no 
Imowledge  of  and  was  not  a  party  to  any 
fraudulent  purpose  Involved  in  the  filing  of 
the  complaint,  and  that  the  plaintiff  has  at 
all  times  acted  on  behalf  of  the  Interests  of 
all  of  the  bondholders.  SMrthermore,  that 
the  plaintiff  declined  to  permit  counsel  for 
the  Southern  Pacific  Company  to  become  at- 
torney of  record  for  plaintiff,  and  that  tbe 
request  for  the  appointment  of  Holabird  as 
receiver  was  concurred  In  by  the  plaintiff. 
Under  these  circumstances  we  are  unable  to 
see  that  the  purposes  which  the  SoutbeiB 
Padflc  Company  may  have  liad  in  mind 
should  affect  In  any  way  the  validity  of  the 
receiver's  certificates-.  Notwithstanding  the 
finding  that  the  Southern  Pacific  Company 
caused  tbe  Development  Company  to  make 
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default  In  the  payment  of  the  Interest  on  its 
bonds,  it  cannot  be  questioned  that  there 
was  such  a  default  as  to  authorize  the  in- 
stitution of  the  foreclosure  action.  Indeed, 
it  is  quite  apparent  that  there  was  no  way 
In  which  the  Development  Company  could 
have  paid  the  interest,  unless  the  Southern 
Padflc  Company  had  been  willing  to  advance 
the  necessary  sums.  This  it  was,  of  course, 
under  no  obligation  to  do.  At  any  rate,  the 
appellant,  who  is  liimself  claiming  the  fruits 
of  the  foreclosure  decree,  is  in  no  position  to 
assert  that  there  was  no  true  default.  This 
being  so,  and  the  plaintilf,  aa  trustee  for  all 
the  bondholders,  having  in  good  faith  filed 
its  complaint  and  asked  for  the  appointment 
of  a  receiver,  the  certificates  issued  by  such 
receiver,  and  used  for  the  preservation  of 
the  property,  should  not  be  denied  recogni- 
tion merely  because  they  have  come  into  the 
hands  of  a  party  which  designed  a  scheme 
which  it  has  been  unable  to  carry  out 

[7]  The  court  also  found  that  a  large  part 
of  the  money  realized  from  the  sale  of  cer- 
tiflcates,  that  is  to  say,  a  sum  In  excess  of 
$190,000,  was  expended  by  the  receiver  upon 
the  properties  of  the  Mexican  Company  in 
the  republic  of  Mexico.  It  Is  argued  that 
priority  over  the  bonds  should  not  be  accord- 
ed to  the  certificates  whose  proceeds  were 
thus  applied.  But  the  evidence  sustains  the 
conclusion  that  the  work  done  by  the  re- 
ceiver In  Mexico  was  necessary  to  protect 
the  pr<q[>ertle8  of  the  Oaltfomia  Development 
Company  in  this  state  from  overflow  and 
destrucUtm.  An  expenditure  for  this  pur- 
pose was  a  proper  charge,  even  though  It  may 
hare  Involved  the  employment  of  labor  and 
the  use  of  materials  outside  of  the  jurisdic- 
tion. Besides,  it  is  to  be  noted  that  the  ap- 
pelant contended  on  the  trial  of  the  main 
action,  and  the  court  below  sustained  the 
contention,  that  the  lien  of  his  bonds  ex- 
tended to  the  Mexican  properties,  and  that 
be  was  entitled  to  a  foreclosure,  not  only  up- 
on the  properties'  in  the  state  of  California, 
but  upon  the  shares  of  stock  of  the  Mexican 
companies  which  held  the  legal  title  to  all 
of  the  properties  in  Mexico.  In  Its  finding 
that  expenditures  were  made  upon  the  Mexi- 
can properties,  the  court  found  that  the  ex- 
penditures "have  greaUy  enhanced  the  value 
of  said  proi)ertles."  Through  the  foreclosure 
decree,  the  plaintiff  is  receiving  the  benefit 
of  this  enhanced  value.  There  is  therefore 
llttie  equity  in  his  claim  that  the  expendi- 
tures which  have  thus  gone  to  the  preserva- 
tion and  improvement  of  the  property  upon 
which  bis  lien  rests  should  be  denied  recogni- 
tion upon  the  mere  ground  that)  they  were 
made  at  a  point  outside  of  the  Jurisdiction 
of  the  court 

(I]  The  questions  here  Involved,  i.  e^ 
whether  receiver's  certificates  should  be  Is- 
sued  and   whether  those    certificates  when 


Issued  should  be  given  priority  over  the  other 
indebtedness  of  the  defendant,  rested  largely 
in  the  discretion  of  the  court  below.  That 
court,  upon  a  consideration  of  all  the  facts, 
determined  that  the  certificates  should  equi- 
tably be  given  priority  over  the  bonds,  and 
we  think  its  conclusion  should  not  be  inter- 
fered with.  The  portion  of  the  Judgment 
appealed  from  is  affirmed. 

We  concur:    ANGELLOTn,O.J.;  SHAW, 
J.;  MELVIN,  J. 


WILLIAMSON  ▼.  MONROE  et  aL 
(Civ.  1267.) 
(District  Court  of  Appeal,  Third  District  Cal- 
ifornia.   Sept  15, 1915.) 
CouiCTS  4=3212  —  Afpeixatb  Jubisdictioh — 

DiSTBICT  COUBI  OF  AFPEAI/— JUBISDICTIOH- 

Ai.  Amount. 

Under  Const  art  6.  §  4,  providing  in  part 
that  District  Courts  of  Appeal  shall  have  juris- 
diction on  appeal  from  the  superior  courts  in 
all  cases  at  law  in  which  the  demand,  exclusive 
of  interest  or  the  value  of  the  property  in  con- 
troversy amounts  to  1300,  and  does  not  amount 
to  $2,000,  where,  in  an  action  for  conversion, 
the  property  involved  was  worth  $724.50,  but 
the  ad  danmnm  clause  of  the  complaiat  called 
for  damages  in  the  sum  of  $3,000,  a  District 
Court  of  Appeal  had  no  jurisdiction  of  an  appeal 
from  judgment  in  the  cause,  since  the  test  of  the 
authority  of  the  court  to  entertain  appeals  in 
actions  at  law  is  to  be  found  in  the  ad  damnum 
dause,  irrespective  of  the  actual  value  of  the 
property. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent. 
Dig.  §g  511,  513-515;    Dec.  Dig.  «=»212.] 

Appeal  from  Superior  Court,  Tolo  Coun- 
ty; N.  A.  Hawkins,  Judge. 

Action  by  George  O.  Williamson  against  J. 
W.  Monroe  and  others.  Judgment  for  de- 
foidants,  and  plaintiff  appeals.  Appeal 
transferred  to  the  Supreme  Court 

Williamson  &  Dlbblee,  of  San  Francisco, 
for  appellant.  Philip  S.  Driver,  of  Sacra- 
mento, and  Arthur  C.  Huston  and  Harry  L. 
Huston,  both  of  Woodland,  for  respondenta 

PER  OUR  I A  Ml  This  action  is  for  the  re- 
covery of  damages  In  the  sum  of  $3,000  for 
the  alleged  conversion  by  the  defendants  of 
certain  personal  property  which  It  Is  claimed 
belonged  to  the  plaintiff.  Tlie  appeal  was 
erroneously  taken  directly  to  this  court,  in- 
asmuch as  the  amount  sued  for  Is  in  excess 
of  that  to  which  the  appellate  jurisdlcticm  of 
District  Courts  of  Appeal  Is  limited  in  ac- 
tions at  law.    Article  S,  S  4,  Const 

Although  the  court  below  found  that  the 
property  Involved  here  was  worth  the  sum  of 
$724.50  only,  still  the  test  of  the  authority 
of  this  court  to  entertain  appeals  in  actions 
at  law  is  to  be  found  in  the  ad  damnum 
clause  of  the  complaint,  which,  in  this  case, 
as  seen,  calls  for  damages  In  the  sum  of  $3,- 
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000  for  the  aUeged  wnmgfal  taking  and  tbe 
conversion  of  the  property  In  dlavute. 

Tberetoce  the  appeal  In  this  cause  Is  In  the 
Supreme  Court,  t»  vhlcb  tiibun*!  It  muat  be 
transferred. 

So  ordered. 


Ex  parte  OVERFIEIiD.    (No.  2202.) 
(Supreme  C!ourt  of  Nevada.    Oct  80, 1916.) 

1.  Habeas  Cobpus  «s>92  —  ExTRAomoN  — 
Extent  of  Review. 

In  hearing  an  api^lcation  for  habeas  corpus 
seeking  the  petitioner  s  release  from  the  custody 
of  an  agent  of  another  state  rMpiiaitioDiiig  the 
petitioner  as  a  criminal,  die  court  will  go  be- 
hind the  executive  warrant  of  such  other  state 
and  inquire  into  the  sufficiency  of  the  papers 
constituting  the  requisition. 

[Ed.  Note. — For  other  cases,  see  Habeas  Cor- 
pus, Cent.  Dig.  §g  81,  83,  87-98 ;  Dec.  Dig.  «» 
92.] 

2.  Gbiminal  Law  «=>77— PAariBa  to  Oftens- 

ES  —  ACOESSOBY      AFTBB      FACT  —  STATDTE  — 

"Hakbob  anb  Pbotect." 

Under  Pen.  Code  Utah,  f  4075,  providing 
that  persons  who,  after  full  knowledge  that  a 
felony  has  been  committed,  conceal  it  from  the 
magistrate,  or  harbor  or  protect  the  person 
charged  therewith  or  convicted  thereof,  are  ac- 
cessories, where  petitioner  for  habeas  corpus, 
after  a  third  peiaon  in  Utah  procured  certain 
bonds  from  another  by  false  pretenses,  induced 
the  defrauded  person  to  delay  the  institution  of 
criminal  proceedings  against  the  third  persoa 
for  a  few  davs,  during  wliicb  the  latter  l«t  ttie 
state  of  Utah,  petitioner  was  not  an  accessory 
after  the  fact  to  the  crime,  since  the  words  "har- 
bor and  protect"  of  the  statute  imply  more  than 
mere  withholding  of  knowledge  as  to  the  where- 
abouts of  the  par^  chsrged,  and  necessarily 
contemplate  some  amrmative  act  or  ecus  of  con- 
cealment or  assistance  rendered  to  the  princi- 
pal personally;  mere  words  of  inducement  or 
Sersuasion  intended  to  cause  a  third  party  to 
elay  filing  a  criminal  charge  not  being  enough 
to  bring  the  party  within  the  statute. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  94,  96;  Dec.  Dig.  «=>77. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Harbor.] 

8.  CBnnNAi,  Law  <S!=»77  —  Pabtiss  to  Of- 

TBNSE — AoCESBOBT    AFTEB   FaCT. 

The  act  of  the  petitioner  in  leaving  Utah 
himself  with  the  stolen  bonds  on  his  person  did 
not  render  him  an  accessory  after  the  fact  to 
the  crime  of  obtaining  property  by  false  pre- 
tenscB. 

[Ed.  Nota— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  94,  95;    Dec.  Dig.  «=>77J 

4.  Habeas  Cobpus  *»11— Voluntabt  Sub- 

BENDBB  TO   SHEBIPF— EXTBAORION. 

A  petitioner  for  habeas  corpus  could  sur- 
render himself  to  a  sheriff  of  a  county  of  the 
state  in  order  to  protect  himself  from  beins 
summarily  removed  from  the  state  on  the  requi- 
sition of  the  Governor  of  another  state  by  an 
agent  of  such  other  state  wititout  opportunity 
to  appeal  to  the  courts  for  review  or  the  mat- 
ters of  law  pertaining  to  the  extradition,  the 
agent  of  the  other  state  to  petitianw's  knowl- 
edge having  the  intent  so  to  remove  him ;  there- 
fore such  petitioner  was  properly  in  the  custody 
of  the  sheriff. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  §  12 ;   Dec.  Dig.  «=»11.] 


AppUcatkm  of  IVedertek  Overfldd  for  writ 
of  habeas  corpus  to  secure  his  release  from 
the  custody  of  the  aherifl  of  Washoe  county 
and  from  that  of  an  ageot  of  the  state  of 
Utah.    PeUtkwer  disduuved. 

If.  B.  Moore,  of  Reno,  for  petitioner.  Ed- 
Ttrard  F.  Lunsford,  Dlst  Atty.,  of  Reno,  for 
respondents. 

McCABRAN,  J.  This  Is  an  original  pro- 
ceeding in  habeas  corpus,  in  which  the  petl- 
ttoner,  Frederick  Overfield,  seeks  to  secure 
bis  release  by  ord^  of  this  court  from  the 
custody  of  the  sheriff  of  Washoe  county,  and 
also  from  the  custody  of  one  Victor  (jhris- 
topherson,  the  duly  authorized  ageat  of  the 
state  of  Utah. 

It  appears  from  the  petition  that  while  pe- 
titioner was  on  his  way  to  San  Francisco  be 
stopped  over  In  the  city  of  Reno  te  visit 
friends,  and  was  there  arrested  by  the  sheriff 
of  Washoe  cowity,  and  has  since  been  arrest- 
ed and  detained  by  said  officer  as  a  fugitive 
from  lusticeu  There  are  before  us  the  requi- 
sition papers  lasued  by  the  Governor  of  the 
state  of  Utah,  as  well  as  the  executive  war- 
rant issued  by  bis  excellency  Ote  Governor  ot 
Nevada. 

[1]  It  has  long  since  been  establisbed  as  a 
rule  of  this  court  that  on  matters  of  this 
kind  the  court  would  go  behind  the  executive 
warrant  and  inquire  into  the  sn£9clency  of 
the  papers  constituting  the  requlsltloii  issued 
out  of  the  demanding  state. 

[2]  Petitioner  in  this  case  attaclis  the  com- 
plaint on  which  and  by  reas(Ht  of  which  be 
is  sought  to  be  returned  to  the  state  of  Utah. 
The  Instroment,  in  substance,  is  as  follows: 

"On  this  2Sd  dav  of  October,  A.  D.  1915,  be- 
fore me,  L  R,  Martineau,  Jr.,  justice  of  the 
peace  within  and  for  Salt  Lake  CHty  precinct. 
Salt  Lake  county,  state  of  Utah,  personally  ap- 
peared B3mer  L.  Blake,  who,  on  being  duly 
sworn  by  me,  on  liis  oath  did  say  that  Frederick 
Overfield,  on  the  15th,  16th,  and  17th  days  of 
October,  A.  D.  1915,  at  the  county  of  Salt  Lake, 
state  of  Utah,  did  commit  the  crime  of  being  an 
accessory  to  the  crime  of  obtaining  property  by 
false  pretenses,  as  follows,  to  wit:  That  upon 
the  9th  day  of  October,  1915,  one  Mark  L.  Kil- 
boume,  at  the  county  of  Salt  Lake,  state  of 
Utah,  willfully,  unlawfully,  knowingly,  designed- 
ly, and  with  intent  to  cheat  and  defraud  the  Ib- 
temational  Consolidated  Oil  Company  of  Wyo- 
ming, a  corporation,  oi  its  personal  property 
hereinafter  described,  did  falsely  and  fraudulent- 
ly pretend  and  represent  to  Elmer  L.  Blake,  who- 
was  then  and  there  the  fiscal  agent  of  said  cor- 
poration, that  he,  the  said  Mark  L.  KUboume, 
had  secured  as  a  purchaser  of  bonds  of  the 
International  Consolidated  Oil  Company  of 
Wyoming,  of  the  value  of  $2,000,  one  Mr.  ArK- 
son,  of  the  Judge  Building,  Salt  Lake  City  and 
county,  state  of  Utah;  and  the  said  Elner  L. 
Blake,  then  and  there  believing  the  false  pre- 
tense and  representation  so  made  as  aforesaid 
by  the  said  Mark  L  Kilboume  to  be  true,  and 
then  and  tfaere  l>eing  deceived  thereby,  was  then 
and  there  induced,  as  said  fiscal  agent  of  the  said 
InteTBational  Consolidated  Oil  Conmany  of  Wy- 
oming, to  part  with  and  deliver  to  tne  said  Mark 
L.  KUboume,  and  be  did  then  asd  there  part 
with  and  deUver  to  the  said  Mark  L.  Kilbourne,. 


^— ,Por  other  caus  ses  name  topic  and  KKY-MUMBBR  In  all  Key-Numbered  Dlgasta^d  Indsxes  . 
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bonds  of  the  International  OonsoUdated  Oil 
CkHupany  of  Wyomiiut  of  the  valne  of  $2fiO0, 
lawful  money  of  the  United  States  of  America, 
the  personal  property  of  the  said  International 
Consolidated  Oil  Company  of  Wyoming ;  and 
the  said  Mark  Ia  KUboume  did  then  end  there 
'willfally,  unlawfully,  knowingly,  and  designedly 
receive  and  obtain  the  said  bonds  of  the  said 
International  Consolidated  Oil  Company  of  Wy- 
oming from  the  said  Elmer  £>.  Blake  by  means 
of  the  false  pretense  and  representation  so  made 
as  aforesaid,  and  with  intent  then  and  there 
to  cheat  and  defraud  the  said  International  Con- 
solidated Oa  Company  of  Wyoming  of  the  said 
bonds,  whereas,  tn  truth  and  in  fact,  the  said 
Mark  Ii.  EUboHme  had  aot,  and  he  well  knew 
that  he  had  not,  at  the  time  and  place  aforesaid, 
secured  as  a  purchaser  for  said  bonds  as  afore- 
said one  Mr.  Arllson,  of  the  Judge  Building, 
Salt  Lake  coonty,  state  of  Utah ;  and  the  said 
Elmer  Ij.  Blake,  as  fiscal  agent  of  the  Interna- 
tional Consolidated  Oil  Company  of  Wyoming, 
would  not,  as  aforesaid,  have  parted  ^th  the 
aaM  property^  eoccept  upon  the  representation 
8«  made  to  bun  as  aforesaid  by  the  said  Mark 
Xi.  Ekilboume;  and  that  afterwards,  on  the  16th, 
10th,  and  17th  days  of  October,  1916,  at  the 
county  of  Salt  Lake  and  state  of  Utah,  as  afore- 
said, the  said  defendant,  Frederick  Overfield, 
well  knowing  the  said  Mark  L.  Kilboume  to 
have  done  and  committed  the  said  crime  of  ob- 
taining property  under  fiUse  pretenses  in  the 
maimer  and  ftxin  aiSoresaid,  and  the  said  Fred- 
erick Overfield  then  and  there  having  in  his 
possesion  said  bonds  of  the  International  Con- 
solidated Oil  Company  of  Wyoming  of  the  Val- 
ue of  $2,000,  did  then  and  there  willfuUy.  un- 
lawfalu,  and  feloaionsly  protect  the  said  Mark 
ll  Kilboume  in  the  manner  as  follows:  That 
the  said  Frederick  Overfield,  upon  the  said  16th, 
leth,  and  17th  days  of  October,  1916,  at  the 
place  aitoreaaid,  did  persuade  and  induce  the 
aforesaid  Elmer  L.  Blake  to  agree  to  delay  the 
institution  of  criminal  proceedings  against  the 
aforesaid  Mait  Ii.  Kilboume  nntH  9  o'clock  a. 
m.  cm  tlM  18th  day  of  October,  A.  D.  1016; 
and  the  said  ESmer  L.  Blake,  actuated  by  said 

Sersoasions,  inducements,  and  agreement,  did 
day  the  institution  of  criminal  proceedings 
against  the  aforesaid  Mark  L.  Kilboame  until 
9  o'clock  a.  m.  «n  the  IStfa  day  of  October, 
1916;  and  by  virtue  of  said  delay  so  caused  as 
aforesaid,  the  aforesaid  Mark  L.  Kilboume  did, 
on  one  of  the  days  aforesaid,  to  wit,  the  16tli, 
16th,  and  17th  days  of  October,  1916,  depart 
from  the  state  of  Utah,  and  the  said  Frederick 
Overfield  well  knew  that  by  virtue  of  said  delay 
so  cansed  as  aforesaid,  the  aforesaid  Mark  L. 
KiflMmme  did  depart  from  the  state  of  Utah ; 
and  the  said  Frederick  Overfield  did,  by  vir- 
tue of  said  delay  so  caused  as  aforesaid,  himself, 
upon  the  17th  day  of  October,  1915,  depart  from 
the  state  of  Utah  and  take  with  him  in  bis  pos- 
session the  aforesaid  bonds  of  the  International 
Consolidated  Oil  Company  of  Wyoming  of  the 
value  of  $2,000." 

By  tbis  complaint  the  aofhoritiea  ot  the 
state  of  Utah  seek  to  charge  the  petitloaer 
here  as  being  an  accessory  after  the  fact  to 
the  crime  of  obtaining  property  by  false  pre- 
toises. 

The  Penal  Code  of  the  state  of  Utah  (sec- 
tion 4075)  is  as  follows: 

"All  persons  who,  after  full  knowledge  that  a 
fdony  has  been  committed,  conceal  it  from  the 
magistrate,  or  harbor  and  protect  the  person 
charged  therewith  or  convicted  thereof,  are  ac- 
cessorief." 

It  Is  the  contention  of  connsel  for  respond- 
ent herein  that  the  acts  set  forth  in  the 
complaint  as  having  been  done  by  petitiaaer, 
to  wU,  ClM  act  of  persnading  and  Indndng 


Elmer  X^  Blake  to  delay  Hie  Instttntlon  of 
criminal  proceedings  against  Mark  L.  Kil- 
boume, the  principal  in  the  eommlsslon  of 
the  crime  of  oMainlng  property  by  false  pre- 
tenses, made  the  pstltioBer  an  accessory  after 
the  fsct 

In  the  statBte  of  Utah  above  set  forth  it 
wUl  be  observed  that  there  are  two  elements, 
the  willful  violation  of  either  of  which  will 
make  the  violator  an  accessory  after  the  fact. 
The  one  is  the  act  of  concealing  from  a 
magistrate  knowledge  that  a  felony  has  been 
couuuitted.  The  other  Is  harboring  and  pro^ 
tecting  the  person  charged  therewith  or  con- 
victed thereof.  It  will  be  noted  that  the 
words  "harbor  and  protect"  are  used  in  the 
conjunctive,  and  not  in  the  disjunctive.  It 
will  be  further  noted  that  it  must  be  a  person 
charged  with  the  commission  of  a  felony. 

The  allegations  of  the  complaint,  if  taken 
for  the  purposes  of  this  proceeding  to  be  true, 
and  the  words  thereof  are  given  their  full 
legal  force  and  significance,  set  forth  acts 
and  utterances  on  the  part  of  the  petitioner 
having  the  significance  of  persuasicm  and 
tending  to  induce  a  prosecuting  witness  from 
preferring  charges  against  one  known  to 
have  committed  a  felony.  Assuming  all  of 
the  allesations  ot  the  complaint  in  this  re- 
spect to  be  true,  does  the  complaint,  in  the 
ligbt  of  the  statute  of  Utali,  actually  charge 
any  offense  known  to  the  laws  of  that  state? 

An  examination  of  the  authorities,  both  at 
common  law  and  under  the  Codes  of  the 
several  states,  dlacloses  an  almost  universal 
holding  that,  in  order  to  make  one  an  acces- 
sory after  the  fact  to  a  felony,  the  party 
charged  must  have  performed  some  act  to 
assist  the  principal  felon  personally. 

In  an  early  English  case,  this  principle 
was  asserted,  and  it  was  held  that  writing 
letters  to  intimidate  witnesses  and  prevent 
them  from  cotmlng  forward  to  give  evidence 
was  not  a  harboring  and  asslstiog  of  a  felon. 
Regina  v.  Chappie^  9  Carr.  &  Payne  R.  355, 
38  Eng.  Com.  Law  Rep.  212. 

In  Clark  on  Criminal  Law  it  is  asserted 
that  mere  sufTering  a  felon  to  escape  by  tak- 
ing no  steps  to  detain  him  w  to  notify  the 
authorities  does  not  make  one  an  accessory. 
"It  is  essential,"  the  author  says,  "that  the 
assistance  shall  be  rendered  to  the  felon  per- 
sonally." Clark's  Criminal  Law  (2d  Ed.)  p. 
114. 

In  1  Bl8h<9'8  New  Criminal  Law,  p.  422, 
i  696,  Bubd.  2,  the  author  asserts: 

"He  is  an  accessory  who,  with  the  re<]uisite 
knowledge  and  intent,  furnishes  the  principal 
felon  'with  a  horse  to  escape  Ms  pursuers,  mon- 
ey or  victnals  to  support  him,  a  house  or  other 
shelter  to  conoeal  mm,  or  open  force  and  \io- 
lence  to  rescue  or  protect  him.  So  likewise  to 
convey  instruments  to  a  felon  to  enable  him  to 
hreak  jail,  or  to  bribe  the  jailer  to  let  him  es- 
cape, makes  a  man  an  accessory  to  the  feloay.' 
But  keeping  a  witness,  by  persnasion  or  intim- 
idation, from  appearing  against  a  felon  on  his 
trial,  does  not  render  one  the  felon's  accessory,  ' 
though  It  is  puniahaUs  as  misds 
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These  texts  afe  referred  to  apprortngly  by 
the  Court  of  Criminal  Appeals  of  Texas  In 
the  case  of  Schackey  t.  State,  41  Tex.  Cr. 
IL  265,  53  S.  W.  877.  In  the  latter  case  It 
is  held  that  the  relation  of  accessory  is  a 
personal  one  to  the  offender  to  whom  the  aid 
ifl  given,  and  Is  only  found  in  the  fact  that 
asaistance  Is  rendered  to  the  particular  of- 
fense. 

In  the  case  of  Wren  t.  Commonwealth, 
26  Grat  (Va.)  »52,  the  court  said: 

"But  merely  suffering  the  principal  to  escape 
will  not  make  the  party  accessory  after  the 
fact;  for  it  amounts,  at  most,  but  to  a  mere 
omission.  •  •  •  Or,  if  he  agree  for  money 
not  to  prosecute  the  felon,  or  if,  knowing'  of  a 
felony,  fails  to  make  it  known  to  the  proper  au- 
thorities, none  of  these  acts  would  be  sufficient 
to  make  the  party  an  accessory  after  the  fact." 

The  case  of  Wren  v.  Commonwealth,  supra, 
was  referred  to  approvingly  In  the  case  of 
State  V.  Doty  by  the  Supreme  Court  of  Kan- 
sas; and  that  tribunal.  In  the  latter  case, 
held  that  the  mere  fact  that  a  person  in- 
duced or  persuaded  another  to  tell  a  false- 
hood with  reference  to  the  actual  perpetrator 
of  a  felony  would  not  make  the  party  so  ad- 
vising an  accessory  to  the  crime.  State  v. 
Doty,  57  Kan.  835,  48  Pac.  145 ;  Chenault  v. 
State,  46  Tex.  Cr.  R.  351,  81  S.  W.  971; 
State  V.  Jett,  69  Kan.  788,  77  Pac.  646 ;  Loyd 
V.  State,  42  Ga.  221. 

The  Supreme  Court  of  California,  In  pass- 
ing upon  the  statute  of  that  state  identical 
to  the  one  under  consideration  here,  wherein 
an  accessory  after  the  fact  Is  defined,  said: 

"The  aforesaid  section  is  not  as  plain  and 
explicit  as  it  might  be  by  any  means.  At  the 
same  time  the  word  'conceal,'  as  here  used, 
means  more  than  a  simple  withholding  of  knowl- 
edge possessed  by  a  party  that  a  felony  has  been 
committed.  This  concealment  necessarily  in- 
cludes the  element  of  some  affirmative  act  u^n 
the  part  of  the  person  tending  to  or  looking 
toward  the  concealment  of  the  commission  of  the 
felony.  Mere  silence  after  knowledge  of  its  com- 
mission is  not  sufficient  to  constitute  the  par^ 
an  accessory."  People  v.  Gamett,  129  CaL  366, 
61  Pac.  1114. 

See,  also.  Ex  parte  Goldman,  7  CaL  Uniep. 
Cas.  254,  88  Pac.  819. 

This  rule,  which  we  deem  applicable  to  the 
matter  at  bar,  has  been  approved  by  the 
leading  cases  upon  this  subject.  1  Bullng 
Case  Law,  pp.  148, 149. 

The  act  of  a  person  having  knowledge  of 
facts  concerning  the  commission  of  an  of- 
fense in  falsifying  concerning  his  knowledge 
will  ordinarily  not  render  him  an  accessory 
after  the  fact  llullng  Case  Law,  supra; 
Levering  v.  Commonwealth,  132  Ky.  6CC,  117 
S.  W.  253,  136  Am.  St.  Rep.  192,  19  Ann. 
Cas.  145,  and  note. 

As  asserted  by  the  Supreme  Court  of  Cali- 
fornia in  the  case  of  State  v.  Gamett,  supra, 
so  In  this  case  It  appears  to  us  necessary 
that  the  words  "harbor  and  protect"  Imply 
more  than  mere  withholding  of  knowledge  as 
to  the  whereabouts  of  the  party  charged,  and 
must  necessarily  contemplate  the  element  of 
some  afflnnatlye  act  or  acta  ot  concealment 


or  assistance  rendered  to  the  principal  per- 
sonally. Mere  words  of  Inducement  or  per- 
suasion Intended  to  cause  a  third  person  to 
delay  the  filing  of  a  criminal  diarge  are  not 
enough  to  bring  the  party  so  doing  within 
the  scope  of  the  statnte. 

[3]  Nor  would  the  allegations  in  the  com- 
plaint that  petitioner  had  on  bis  person  the 
stolen  property  be  sufficient  to  charge  him 
with  being  an  accessor?  after  the  fact  of  the 
crime  of  obtaining  property  by  false  pretens- 
es. 1  Hale,  P.  C.  620 ;  Loyd  v.  State,  supra ; 
Street  v.  State,  39  Tex.  Cr.  B.  184,  46  S.  W. 
577 ;  12  Cya  193 ;  1  Ruling  Case  Law,  149. 

[4]  As  to  the  other  matter  raised  by  re- 
spondent wherein  it  Is  asserted  that  petition- 
er herein  was  not  properly  In  custody  at  the 
time  of  the  issuance  of  this  writ,  it  Is  our 
Judgment  that,  in  view  of  the  fact  that  the 
executive  warrant  had  been  previously  is- 
sued by  the  Governor  of  this  state  and  was 
in  the  hands  of  aatborlzed  ofik^rs,  the  pe- 
titioner, in  order  to  protect  himself  from 
being  summarily  removed  from  the  state 
without  opportunity  to  appeal  to  the  courts 
for  a  review  of  the  matters  of  law  pertain- 
ing to  his  extradition,  was  warranted  in  de- 
livering himself  to  the  sheriff  of  Washoe 
county. 

The  authorized  agent  of  the  state  of  Utah, 
being  interrogated,  testified  under  oath  that 
it  was  his  intention  to  remove  this  applicant 
from  the  state  of  Nevada  before  he  could 
have  access  to  the  courts.  This  attitude  on 
the  part  of  the  agent  of  the  state  of  Utah, 
being  known  to  petitioner,  was  sufficient,  in 
our  Judgment,  to  warrant  him  In  taking  ev- 
ery legal  step  which  the  law  afforded  for  the 
enforcement  of  his  legal  rights.  The  attitnde 
of  the  agent  of  the  state  of  Utah  in  this  re- 
spect is  neither  called  for  as  a  duty  nor  con- 
templated In  the  spirit  of  the  law. 

The  complaint  on  which  the  executive  war- 
rant of  the  Governor  of  Nevada  issued  fall- 
ing, as  it  does,  to  state  facts  sufficient  to  con- 
stitute a  public  offense  against  the  laws  of 
Utah,  petitioner  should  be  released  from  cus- 
tody and  restored  to  his  liberty. 

It  Is  so  ordered. 

NOBCROSS,  C.  J.,  ooncun. 

COLEMAN,  J.  I  concur  In  the  order  of 
discharge  upon  the  ground  that  the  tacts 
stated  In  the  complaint,  set  out  In  the  opin- 
ion of  the  court,  do  not  constitute  a  crime 
under  the  laws  of  Utah.  I  think  the  true 
test  of  what  constitutes  an  accessory  after 
the  facts  is  laid  down  by  the  Supreme  Court 
of  Georgia  in  Loyd  et  al.  v.  State,  42  Ga. 
at  p.  225,  where  it  Is  said: 

"  *  •  *  We  lay  down  the  true  test  to  be  to 
consider  whether  what  he  did  was  done  by  way 
of  personal  help  to  his  principal,  with  a  view  to 
enable  the  principal  to  elude  punishment;  and  it 
is  unimportant  ns  to  what  assistance  was  ren- 
dered, provided  it  was  done  with  a  view  to  aid 
the  principal  to  elude  or  escape  Duniabment.'' 
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If  the  Infonndtlon  tet  dnt  in  the  petition 
had  alleged  that  petitioner  persuaded  and  In- 
duced Blake  to  delay  the  Institution  of  crfm- 
Inal  prot.'eedings  for  the  purpose  and  with  the 
yUiw  and  Intent  of  affording  Kilbonme  an 
opportunity  to  depart  from  the  state  to  avoid 
criminal  prosecution,  it  might  be  that  a  crime 
would  have  been  charged  under  the  laws  of 
the  demanding  state. 


STATE  V.  PAPPAS.     (No.  21T1.) 
(Supreme  Court  of  Nevada.    Nov.  6,  1915.) 

1.  Homicide  ^=>145— Assattlt  with  Intent 

TO  KlIX— iHtKNT. 

In  a  prosecution  for  assault  with  intent  to 
kill,  the  stieciflc  intent  being  an  element  of  the 
offense,  no  presumption  of  law  can  arise  which 
will  decide  that  question;  hence  a  charge  that, 
if  accused  assaulted  another  with  a  deadly 
weapon  in  a  manner  calculated  to  produce  death, 
the  law  presumes  such  was  his  intention  is  er- 
roneous. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  {{  262-264;   Dec  Dig.  «=»146J 

2.  Gbiminai,  Law  ^=9366  —  Bvidbncb  —  Rks 
Gest^. 

Where  the  prosecuting  witness,  when  first 
asked  who  stabbed  her,  gave  an  equivocal  an- 
swer, and  stated  that  others  ought  to  know  the 
man,  her  next  charge  that  accused  was  guilty, 
made  45  minutes  after  the  occurrence,  when 
her  wounds  had  been  dressed  and  she  was  under 
no  particular  excitement,  is  not  admissible  as 
part  of  the  res  gestae,  there  having  been  suffi- 
cient time  to  fabricate. 

[Ed.  Note.— For  other  cases,  see  Oriminal 
I^w,  Cent.  Dig.  S§  806,  8U,  814,  819,  820; 
Dec  Dig.  <8=>366.] 

Appeal  from  District  Cknirt,  Nye  County; 
Mark  R.  AverlU,  Judge. 

William  Pappas  was  convicted  of  assault 
with  intent  to  kill.  From  the  Judguent  and 
an  order  denying  new  trial,  he  appeals.  Re- 
versed and  remanded. 

H.  H.  Atkinson,  of  T<»opah,  and  A  H. 
Swallow,  of  Bl8h<v,  Cal.,  for  appellant. 
George  B.  Thatcher,  Atty.  Gen.,  for  the  State. 

COLEMAN,  J.  [1]  Hie  defendant  was 
charged  with  the  crtme  of  assault  with  In- 
tent to  kill.  Upon  the  trial  the  Jury  returned 
a  verdict  of  guilty,  and  from  an  order  deny- 
ing a  motion  for  a  new  trial  and  the  Judg- 
ment defendant  appeals. 

Krror  Is  assigned  to  the  giving  by  the 
court  of  Instruction  No.  2,  which  reads: 

"The  law  holds  the  defendant  accountable  for 
the  natural  and  probable  consequences  of  his 
acts,  when  unlawful,  regardless  of  the  question 
of  whether  he  accomplished  his  purpose  or  not ; 
and,  if  you  believe  from  the  evidence,  beyond 
a  reasonable  doubt,  that  the  defendant  did  as- 
sault Lillian  Frazier  with  a  dangerous  weapon 
in  such  a  manner  as  was  calculated  to  produce 
the  death  of  Lillian  Frazier,  the  law  presumes 
that  such  was  defendant's  intention,  and  throws 
npon  him  the  burden  of  showing  facts  in  mitiga- 
tion, justification,  or  excuse.". 

The  portion  of  the  Instruction  to  wlilcb  the 
objection  goes  Is: 


The  law  presumes  tbst  such  was  defendant's 
mtention  and  throws  upon  him  the  burden  of 
showing  facts  in  mitigation,  justification  or  ex- 
cuse. 

In  the  case  of  People  v.  Landman,  103  Cal 
577,  37  Pac.  618,  a  similar  instruction  was 
under  consideration,  and  the  court  said: 

"When  a  specific  intent  is  an  element  of  the 
offense,  no  presumption  of  law  can  ever  arise 
that  will  decide  this  question  of  intent;  and 
therem  is  found  the  vice  of  the  present  instruc- 
tion." 

We  believe  the  law  Is  correctly  enunciated 
In  the  foregoing  extract.  Other  authorities 
supporting  this  view  are:  Roberts  v.  People, 
19  Mich.  401;  Patterson  v.  State,  85  Ga.  131, 
11  S.  B.  620,  21  Am.  St  Rep.  152;  Lawson 
Pres.  Bv.,  p.  271;  People  v.  Mlze,  80  Cal.  42, 
22  Pac  80.  See,  also,  12  Cyc,  pp.  152, 
153,  164. 

Some  authorities  hold  that  while  It  Is  er- 
ror to  instruct  the  Jury  that  the  "law  pre- 
sumes" a  defendant  Intended  the  natural 
consequences  of  his  act,  they  hold  that  It  Is 
not  error  to  instruct  that  the  Jury  may  pre- 
sume that  8  defendant  Intended  to  accompllsb 
the  natural  consequences  of  his  act  But  as 
this  question  is  not  before  us,  we  express  no 
opinion  concerning  It. 

It  is  also  contended  that  the  trial  court 
erred  in  giving  the  following  Instruction: 

"If  a  witness  examined  before  you  has  willful- 
ur  sworn  falsely  in  a  material  matter,  you  may 
disregard  the  entire  evidence  of  such  a  witness, 
except  in  so  far  as  it  is  corroborated  by  other 
competent  evidence." 

In  the  very  recent  case  of  Zelavln  v.  Tono- 

pah  Belmont  Development  Co.,  38  Nev.  , 

149  Pac  188,  we  commended  an  instruction 
which  Is  substantially  the  same  as  the  one 
complained  of  here,  the  only  material  differ- 
ence being  that  In  the  <Hie  In  that  case  the 
word  "credible;*  was  used  Instead  of  "com- 
petent" As  will  be  readily  seen,  there  is 
a  marked  difference  between  the  two  words. 
But  appellant  objects  to  the  Instruction  quot- 
ed in  the  Zelavln  Case.  That  instruction  Is 
not  <»ly  one  which  has  found  favor  In  this 
court,  but  In  other  courts  (38  Cyc  1733),  and, 
we  believe,  with  the  bench  and  bar  of  the 
state  generally.  The  only  court  which  has 
emphatically  repudiated  such  an  instruction 
Is  that  of  Oklahoma,  as  appears  from  the 
Williams  Case,  dted  by  ua  In  the  Zelavln 
Case,  supra.  In  view  of  the  fact  that  this 
case  must  be  reversed  for  other  reasons,  and 
the  further  fact  that  the  Instruction  given 
will  not.  In  all  probability,  be  given  upon 
another  trial  of  the  case.  It  Is  not  necessary 
that  we  determine  whether  or  not  error  was 
committed  in  the  Instruction  givoi  by  the 
court  below. 

[2]  It  is  Insisted  on  the  part  of  the  appel- 
lant that  the  trial  court  erred  in  admitting 
in  evidence  as  a  part  of  the  res  gestse  the  tes- 
timony as  to  the  statement  made  by  the  pros- 
ecuting witness,  as  testified  to  by  the  witness 
Evans.     The   prosecuting  witness,  about  45 
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mtmitjas  aiter  sU*  haA  baen  stafelaed,  in.  le- 
spoaae  to  liHiulrles  of  wttness  EJrsns,  stated 
that  It  was  defendant  (giving  his  name)-  who 
had  aasanlted  ber,  and  desctdbed  him.  We 
believe  that  the  correct  rule  applicable  to 
this  question  was  declared  by  this  court  in 
State  ▼.  Ab  Lot,  6  Mev.  90,  where  it  Is  sold: 
"The  position  taken  by  counsel  for  the  prison- 
er upon  the  first  assignment  is  clearly  not  main- 
tainable upon  the  authorities.  The  statement 
made  by  the  prosecuting  witness  that  she  had 
been  robbed — a  very  few  minutes  after  the  crime 
-nas  committed,  and  whilst  she  was  still  weep- 
ing because  of  the  loss  of  the  money  taken  from 
her — was  undoubtedly  admissible  as  a  part  of 
the  res  gestte,  and  confirmatory  of  the  evidence 
given  by  ber.  In  the  ease  of  Commonwealth  v. 
McPike,  a  Cnsh.  181  [50  Am.  Dec.  727].  the 
ifupreme  Court  of  MassJacbasetts  ruled  that  the 
statement  made  by  a  person  who  had  received 
a  mortal  wound  a  few  minutes  before,  as  to 
the  cause  and  manner  of  the  injury  was  admia* 
sible  as  being  in-  the  nature  of  the  res  gestae ; 
Dewey,  J.,  saying,  in  delivering  the  opinion: 
TPhat  the  period  of  time  at  which  these  acts 
and  statements  took  place  was  so  recent  after 
the  receiving  of  the  Injuvy  as  to  justify  the  ad- 
mission of  the  evidence  as  a  part  of  the  res 
gestae.  In  the  admission  of  testimony  of  this 
character  much  must  be  left  to  the  sound  dis- 
cretion of  the  pveslding  judge.  So  where  a  man 
was  killed  in  consequence  of  having  been  run 
over  by  a  cabriolet,  it  was  held,  on  an  indict- 
ment against  the  driver  for  manslaughter,  that 
what  the  man  said  immediately  after  receiving 
the  injury  was  admisnble  in  evidence.  6  C.  A 
P.  325.  To  make  declarations  a  part  of  the 
res  gestae,  it  is  true,  it  is  raid  they  must  be  con- 
temporaneous with  the  main  fact;  but  in  or- 
der to  be  contemporaneous,  they  are  not  requir- 
ed to  be  precisely  concurrent  in  point  of  time. 
If  the  declarations  spring  out  of  the  transaction 
— tt  they  elucidate  it,  if  they  are  voluntary  and 
spontaneoua,  and  if  they  are  made  at  &  time 
so  near  to  it  as  reasonably  to  preclude  the  idea 
of  deliberate  design— they  may  be  regarded  as 
eoqtemporanpous.  6  C.  ft  P.  32S.  See,  also, 
Mitchum  V.  State,  11  Ga.  615 ;  Corwln  ft  HiU's 
Notes  to  Phillips'  Bvideace,  note  482.  Undoubt- 
edly such  statements  should  be  received  with 
great  caution,  and  only  when  they  are  made  so 
recently  after  the  injury  is  received,  and  under 
such  circumstances  as  to  place  it  beyond  all 
doubt  that  they  are  not  made  from  design  or  for 
the  purpose  of  manufacturing  evidence.  Hence, 
from  the  very  nature  of  the  thing,  very  much 
must  be  left  to  the  discretion  of  the  presiding 
judge.  Here  the  statement  was  made  immedi- 
ately after  the  robbery,  and  under  circumstances 
which  made  it  eminently  proper  to  admit  It. 
Supported  as  this  ruling  by  the  court  below  is 
by  the  general  current  of  deeisiona,  it  must  be 
sustained.' " 

Tb«  cMe  of  State  r.  Daug^rty,  17  Ner. 
876,  30  Pac,  1074,  waa  leversed  becftuae  of 
the  admission  by  the  trial  conrt  of  a  state- 
meat  made  by  the  person  aasanlted  seven  or 
eight  aadnutes  after  the  assault  was  made; 
the  court,  after  qw>tlng  from  several  aa- 
tliwitles,  saying: 

"The  evidence  was  the  narradoa  of  a  past  oc- 
currence, and  was  incompetent" 

Ctaamberlayne^  1b  bla  %loAera  Lew  of  Evi- 
dence, at  section  8006,  lays  down  tlie  rule  for 
determining  whether  a  atatement  ahoold  be 
rejected,  as  follows: 

"Whether  the  circumstances  mder  which  a 
declaration  was  made  are  such,  aa  to  make  it 
reasonably  probable  that  it  was  spontaneous 
presents  a  preliminary  questioa  tot  the  deter- 


mlnatioo  oi the tdal  Judge.  The bnrden  laupon 
the  proponent  to  ahew  the  aswntigl  facts. 
Should  tile  judge  be  of  opinion  tiiat  an  oppor- 
tunity for  deliberation  and  reflection  has  been 
afforded  to  the  speaker,  it  will  be  aasurasd-  tie 
have  been  utilised,  the  declaration  being  re- 
jected." 

Prof.  Jones  lays  dewn  the  mle  to  he: 

"  *  *  *  Hence,  if  there  is  reason  to  sup- 
pose that  the  declarations  are  not  the  natural 
and  spontaneous  utterance  of  the  declarant,  but 
that  they  are  premeditated  or  designed  for  a 
purpose,  they  are  iaedmBsible."  2  Jonea  on 
Evidence,  i  851. 

"  •  •  *  The  utterance,  it  la  commoidy  said, 
most  be  'spontaneous,'  'natural,'  Impulsive,'  In- 
stinctive,' generated  by  an  eacited  feeUeg  which 
extends  without  let  or  brakedown  from  the  mo- 
ment of  the  event  they  fllustrate."  8  Wigmore 
on  Evidence,  |  1740. 

The  same  learned  author,  at  paraffraiMi 
(b)  of  section  1760,  aaya: 

"The  utterance  mnst  have  been  before  there 
has  been  time  to  contrive  and  misrepresent,  L 
e.,  while  the  nervous  excitement  may  be  sup- 
posed still  to  dominate  and  the  reflective  pow- 
ers to  be  yet  In  abeyance.  This  limitation  is 
in  practice  the  sabjeet  of  moat  of  the  rulinga.** 

The  witness  James  Wel(3k  testified  that  he 
was  one  of  the  first  persons  to  reach  the 
prosecuting  witness  after  she  had  been  stab- 
bed, and  that: 

"There  was  somebody  else  there;  was  asking 
her  at  the  time  I  was.  One  of  the  girls  said. 
'Who  was  it?  and  she  [prosecuting  witness] 
says,  'Why,  yon  know  tiiat  fellow,'  and  she  de- 
scribed him,  about  the  suit  and  shoes,  and  scar 
over  one  of  his  eyes,  or  np  on  Us  forehead 
there  waa  a  scar." 

This  la  all  the  evldenoe  in  the  record  aa  to 
any  description  of  the  assallaat  alletged  to 
have  been  given  by  the  prosecuting  witness 
until  the  witness  Brans  appeared,  abont  half 
an  hour  later.  In  rqdy  to  the  qnestions  of 
Welch  and  "one  of  the  gtrls,"  she  did  not 
undertake  to  give  the  name  of  ber  assailant, 
nor  does  It  appear  whether  oe  not  her  other 
description  of  him  corresponded  to  that  whlcli 
die  later  gave  t»  Bvans.  Oa  direct  examina- 
tion the  prosecuting  witoeas  testified: 

"Q.  Now,  tfd  yon— do  you.  know  the  defendant 
Pappas?  A.  Yes,  air.  9.  How  long  had  you 
known  him?  A.  I  met  him  the  night  before  he 
stabbed  me,  first.  Q.  What  night  was  that? 
A.  Thursday  night  was  the  first  sight  I  ever 
met  him." 

On  cross-examination,  the  prosecntlnK  wit- 
ness testlfled: 

"Q.  The  first  time  that  yon  saw  Pappas  waa 
in  the  Casino  that  evening,  Tliursday  evening 
[night  before  cutting],  and  you  brushd  by  htm, 
did  you?  A.  Yes.  '  *  *  Q.  Never  seen  him 
before?  A.  No  doubt  he  had  aean  m»,  I  don't 
know ;   bnt  I  never  knew  him." 

To  the  writer  there  is  aboat  this  entire 
case  something  of  a  mystery.  It  appears  tliat 
the  defendant  and  the  proaecntlng  witness 
never  spoke  to  each  other  before  Thursday 
night,  and  be  Is  charged  with  having  assault- 
ed her  about  8  o'clock  on  the  following  Sat- 
urday morning,  In  her  crib,  wlthoat  a  qnar^ 
rel  or  trouble  of  any  kind  between  them. 
From  the  testimony  of  the  prosecuting  wit- 
ness, robbery  could  not  have  been  the  as- 
saDaat's  motlva.  Oil  the  other  hand,  what 
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oaold  hare  sndled  tbe  pi!o«eenttaig  witaeBs 
to  falsely  accuse  the  defendant?  We  can 
conceive  of  no  advantage  which  could  have 
accmed  to  her  In  falsely  accusing  the  de- 
fendant It  Is  nrgeA  tbat  the  defendant  was 
accnsed,  for  the  pnrpoae  of  sbleldlng  anoth- 
er.   Such  may  have  been  tbe  case. 

Another  peculiar  thing  Is  her  testimony 
to  tbe  effect  that  she  had  not  known  tbe  de- 
fendant more  than  about  34  hours  before 
she  was  stabbed,  yet  when  asked  by  Welch 
and  one  of  the  girls,  "Who  did  the  cutting?" 
she  failed  to  give  defendant's  name  (thongh 
giving  it  later  to  Evans),  and  stated,  "Why, 
yoa  know  that  fellow."  If  the  prosecuting 
witness  had  known  her  assailant  for  only 
about  34  hours,  and  tbe  only  times  she  had 
seen  him  being  when  she  brushed  past  him 
in  the  Casino  dance  ball,  and  In  the  privacy 
of  her  crib,  in  what  position  was  she  to 
ufitak  so  confidently  that  others  knew  him? 
It  looks  as  though  she  was  at  that  time  en- 
deavoring to  conceal  the  identity  of  ber  as- 
sailant If  such  was  the  case,  it  Is  dear 
that  her  subsequent  statement  to  Evans 
should  not  have  been  admitted. 

We  have  adverted  to  the  testimony  at  this 
Juncture  because  it  seems  to  empfaasize  the 
force  of  the  rule  laid  down  by  the  author- 
itlea  Did  the  prosecuting  witness  have  an 
opportunity  for  deliberation  and  reflection? 
She  was  asked  flatly  by  Welch  and  one  of 
the  girls  who  her  assailsint  was,  and,  so  far 
as  it  appears  from  tbe  record,  she  gave  them 
no  clue  to  bis  Id^ttlty.  She  nmst  have  real- 
ised that  she  would  be  urged  by  tbe  oSloers 
to  disclose  tbe  identity  of  ker  assailant;  she 
could  reas<»iably  antlcipato  that  an  offlcer 
would  seek  sucb  information.  She.  certainly 
aot  only  bad  an  opportunity  for  deliberatloB 
and  reflectlan,  but  from  tbe  questions  of 
Welch  and  tbe  girl  It  was  forcibly  brought 
to  her  attention  that  she  would  be  urged  to 
speak.  The  statoment  to  Ut^ans  having  been 
made  about  46  minutes  after  tbe  cutting, 
•nd  after  tbe  conversatloB  with  Welch  and 
one  of  the  girls,  and  after  tbe  doctor  had 
sewed  up  her  wounds,  when,  so  far  as  it 
appears,  she  was  laboring  under  no  excite- 
ment, and  when  she  was  in  a  frame  of  mind 
to  speak  deliberately,  we  feel  satisfied  that 
It  cannot  be  said  to  be  a  part  of  tbe  res 
gestffi,  and  consequently  tbe  objection  to  it 
should  have  been  sustained. 

As  we  view  the  evidence  In  this  case,  It 
wholly  falls  to  establish  an  allbL  One  of 
tbe  witnesses  called  for  tbat  purpose  testified 
that  be  left  the  defendant  in  bis  room  about 
10  o'clock  tbe  night  of  tbe  cutting,  and  did 
not  see  him  again  tbat  night,  and  the  other 
one  testified  to  an  alleged  occurrence  at  tbe 
Caaino  dance  ball  at  a  later  hour,  but  tbat 
be  did  not  see  blm  after  11:30  o'clock, 
while  tbe  undisputed  evidence  shows  tbat  tbe 
cutting  took  place  about  3  o'clock  in  tbe 
moratng.     Tbe  testimony  of  the  alibi  wit- 


nesses could  have  been  true,  and  still  tbe  de- 
fendant might  have  been  at  the  crib  of  the 
prosecuting  witneo*  at  tbe  time  ef  the  cat- 
ting. 

For  the  errors  pointed  out,  tbe  Judgment 
Is  reversed,  and  a  new  trial  ordered. 

nOROROSS,  <X  3.,  concurs. 

McCABRAN,  J.  I  concur  in  tbe  order,  and 
so  much  of  the  opinion  as  deals  with  In- 
struction No.  2,  given  by  the  trial  court.  The 
impropriety  of  this  Instruction  has  long  since 
been  established  by  tbe  dedaion  of  this  court 
State  V.  Newton,  4  Nev.  410;  State  v.  Rodrl- 
quez,  31  Nev.  342,  102  Pac.  863.  The  giving 
of  this  instruction  was  sufficient  error  to  re- 
vwve  this  case. 


CHAPMAN   V.   A   H.  AVEBILIi  MACHIN- 
ERY CO.  et  al. 

(Supreme  Court  of  Idaho.    Oct  26,  lftl6.) 

1.  Affeai.  and  Bbbob  «=>612,  671— Pbbsen- 

TATION  FOB  REVISW— STCKOaKAFHSB'S  TKAN- 
aOBIFI^-JVDOMBMT    ROIX. 

Under  the  proviatosB  of  chapter  119,  Seas. 
Laws  1911,  p.  879,  In  order  to  review  the  mat- 
ter contained  in  the  stenographer's  transcript, 
such  transcript  must  be  settled  by  tbe  judge, 
and,  in  tke  absence  of  a  bill  ot  excqttions  or 
stenograjoher's  transcript  settled  so  as  to  enti- 
tle it  to  be  used  in  lieu  thereof,  the  case  wiU  be 
considered  as  an  appeal  from  the  judgment  up- 
on the  judgment  roll  alone. 

[Ed.  Note. — Vot  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  |i  2694t-2701,  2867-2872; 
Dec.  Dig.  «=3612,  67L] 

2.  AoBicnxruBB   «e3b16  —  Fabk    Labobeb'a 

LiKN— FOBECLOBUBE— CoUPtAINT. 

The  complaint  in  this  case  held  to  state  a 
cause  of  action,  and  that  a  general  demurrer 
thereto  was  properly  overruled. 

[Edw  Note. — For  other  cases,  see  Agricultorer 
Cent  Dig.  i|  42-49;  Dec.  Dig.  «s»15!] 

8.  AoBicui.TnBE  <$s>ll— Chattbi,  MortoaqbS' 
<g=»138— Fabm  Labobeb's  Lien  —  BroHT— 
Pbiobht. 

The  owner  of  teams  and  machinery  wb» 
employs  them,  in  addition  to  his  own  labor,  at 
the  instance  and  request  of  another,  in  tilling 
and  cultivating  farm  lands  or  in  harvesting, 
threshing,  or  housing  a  crop  raised  thereon,  may 
avail  hiaaself  ot  the  provisions  of  the  law  of 
Idaho  providing  for  farm  laborers'  liens  for  tbe 
reasonable  value  of  the  use  of  his  teams  and  ma- 
chinery, in  addition  to  reasonable  compensation 
tor  his  own  labor,  and  the  lien  so  claimed  is 
prior  and  superior  to  a  mortraige  placed  apon 
tbe  crop,  and  it  can  make  no  difference  whether 
the  labor  is  performed  under  an  agreement  that 
the  compensation  therefor  Is  to  be  fixed  by  the 
day.  by  the  ton,  by  the  acre,  or  is  to  be  measur- 
ed 07  any  other  standard. 

(Ed.  Note. — For  other  oases,  see  Agriculture, 
Dec.  Die.  9=>11;  Chattel  Mortgages,  Cent  Dig. 
IS  228-236;    Dec.  Dig.  «=9l3&] 

4.  A0BIOUI.TUBB  «ssb11  —  Fabic  Labobeb's 
Lien— "'RtiAsoNABtB  Goitpensatton." 
What  is  a  reasonable  compensation  for  serv- 
ices rendered  is  dependent  upon  the  facts  and 
circumstances  arising  in  each  case.  The  term 
"reasonable  compensation,"  as  used  in  section 
5141,  Rev.  Codes,  means:  That  which  will 
fairly  compensate  the  labor»  when  the  charac- 
ter of  tbe  work  and  the  effectiveness  and  ability 
entering  into  the  service  are  considered  (citing 


tgctWot  ather  cu«s  ■••  *an>»  topic  and  K£Y-NUMBBK  in  all  Kef -Numbsrad  Digest*  and^d^M 

gitized  by 


nnbgie 


5T4 


1B2  PACirtO  HHPORtEB 


(MalM 


Words  and  Pbraaes,  First  and  Second  Series, 
Reasonable  Compensation). 

[Ed.  Note.->-For  other  cases,  see  Agricultnre, 
Cent  Dig.  §S  15-30;    Dec.  Dig.  ®=>11.] 

Appeal  from  District  Court,  Lewis  County; 
Edgar  C.   Steele,  Judge. 

Action  by  W.  S).  Cbapman  against  the 
A,  H.  Averlll  Machinery  Company,  a  corpora- 
tion, and  others.  From  Judgment  for  plain- 
tur,  defendants  appeal.    Affirmed. 

See,  also,  27  Idaho, ,  147  Pac.  785. 

Q.  Orr  McMinimy,  of  Ilo,  for  appellants. 
Geo.  W.  Xannahlll,  of  Lewlston,  for  respond- 
ent 

MORGAN,  J.  This  action  was  commenced 
by  respondent  to  foreclose  a  farm  laborer's 
lien  which  was  filed  In  order  to  secure  com- 
pensation for  labor  performed  upon  and  as- 
sistance rendered  in  harvesting  a  certain 
crop  of  grain  in  Lewis  county.  The  appel- 
lants were  made  parties  defendant  to  the 
suit,  and  It  was  alleged  in  the  complaint  that 
they  have,  or  claim  to  have,  some  interest 
in  and  to  the  grain  covered  by  the  lien,  as 
mortgagees  or  otherwise,  but  that  their 
claims,  or  interests,  are  subject.  Inferior  and 
subordinate  to  respondent's  claim  of  lien. 

Appellants  filed  a  general  demurrer  to  the 
complaint,  which  was  overruled,  and  they 
thereafter  answered  and  filed  a  cross-com- 
plaint asking  for  the  foreclosure  of  certain 
mortgages  upon  the  grain  mentioned  and 
described  in  respondent's  lien,  given  to  secure 
the  payment  of  money  due  to  them,  and  al- 
leged that,  tf  respondent  had  a  lien,  it  was 
subsequent,  Inferior,  and  subordinate  to  their 
mortgages. 

A  trial  was  had  upon  the  Issues  framed  by 
the  complaint  and  answer  (the  case  presented 
by  the  cross-compIalnt  having  been  continued 
for  the  term),  and  resulted  in  a  judgment 
for  respondent,  from  which  this  appeal  was 
taken. 

[1]  The  appeal  was  attempted  to  be  per- 
fected pursuant  to  the  provisions  of  chapter 
119,  Sess.  Laws  1911,  p.  379,  authorizing  the 
use  of  the  reporter's  transcript  of  the  pro- 
ceedings at  the  trial  In  lieu  of  a  bill  of  ex- 
ceptions. Respondent  moved  to  strike  the 
transcript  from  the  files  and  to  dismiss  the 
appeal  upon  the  ground,  among  others,  that 
the  stenographer's  transcript  was  never 
served,  settled,  and  certified  by  the  trial 
judge  so  as  to  give  it  the  force  and  effect 
of  a  bill  of  excepttona  as  provided  by  law. 
This  court  heretofore  sustained  the  motion  to 
dismiss  the  appeal  (Chapman  v.  A.  H.  Aver- 
lll Machinery  Co.  et  al,,  27  Idaho,  ,  147 

Pac.  785),  and  upon  petition  of  appellant 
granted  a  rehearing,  and  the  case  has  been 
argued  and  resubmitted  upon  the  motions  to 
strike  the  transcript  and  to  dismiss  the  ap- 
peal, and  also  upon  the  merits. 

Paragraph  8  of  said  chapter  119  is  as  fol- 
lows: 


"At  the  expiration  of  the  time  limited  for  des- 
ignating errors,  the  transcript,  with  any  no- 
tice designating  errors  shall  be  transmitted  to 
the  judge  who  tried  the  cause,  by  the  clerk,  on 
application  of  either  party,  and  such  judge  diall 
forthwith  settle  the  same,  notifying  the  parties 
by  such  notice  as  he  deems  adequate  of  the  time 
and  place  of  settlement  in  the  event  of'any  err 
ror  designated  by  notice  and  not  agreed  to,  and 
when  BO  settled,  said  transcript  shall  have  the 
force  and  effect  of  a  bill  of  exceptions  dniy  set- 
tled and  allowed,  and  shall  be  deemed  adequate 
to  present  for  review  any  ruling  appearing 
therein  to  have  been  excepted  to,  or  by  statute 
deemed  excepted  to,  or  any  question  of  insuffi- 
ciency of  evidence  which  may  afterward  be  prop- 
erly presented  by  specification  of  insufficiency 
in  the  brief  on  appeal,  and  the  original  tran- 
script and  copies  thereof  lodged  with  the  clerk 
shaU  be  by  him  marked  filed  and  retained  by 
him  for  transmission  to  the  clerk  of  the  Supreme 
court  in  the  event  an  appeal  is  afterwards  per- 
fected." 

An  examination  of  the  record  discloses  that 
the  stenographer's  transcript  of  the  proceed- 
ings at  the  trial  In  this  case  was  not  settled 
as  provided  by  law  so  as  to  entitle  It  to  be 
used  in  lieu  of  a  bill  of  exceptions,  and  the 
motion  to  strike  said  transcript  from  the 
flies  must  be  granted.  Edwards  v.  Ander- 
son, 23  Idaho,  508,  180  Pac.  1001;  Strand 
▼.  Crooked  River  Mln.  &  Mill.  Co.,  23  Idaho, 
577,  131  Paa  5,  and  cases  there  cited. 

The  motion  to  dismiss  the  appeal  will  be 
denied,  and,  in  the  absence  of  a  biU  of  ex- 
ceptions or  stenographer's  transcript  set- 
tled so  as  to  entitle  it  to  be  used  In  lieu 
thereof,  the  case  will  be  considered  as  an 
appeal  from  the  judgment  upca  the  judgment 
roll  alone.  Washington  &  tdaho  R.  R,  Co. 
V.  Osborne,  2  Idaho  (Hasb.)  667,  21  Pac.  ^1 ; 
Swartz  V.  Davis,  9  Idaho,  238,  74  Paa  800. 

[2]  Aroellants  assign  as  error  the  action 
of  the  court  in  overruling  the  demurrer  to 
the  complaint,  and  contend  the  claim  of  lien 
attached  to  and  made  a  part  of  the  complaint 
discloses  that  the  claimant  was  a  contractor, 
and  was  not  entitled  to  a  lien  under  the 
provisions  of  section  5141,  Bev.  Codes,  which 
is  as  follows: 

"Any  person  who  does  any  labor  on  a  &trm 
or  land  in  tUling  the  same,  or  in  cultivating, 
harvesting,  threshing,  or  housing  any  crop  or 
crops  raised  thereon,  has  a  lien  on  such  crop 
or  crops  for  such  labor.  Sach  lien  shall  be  a 
preferred  and  prior  lien  thereon  to  any  crop 
or  chattel  mortgage  placed  thereon,  and  any 
mortgagee  taking  a  chattel  or  crop  mortgage 
on  any  crop  or  crops,  upon  which  any  person 
shall  perform  labor  in  cultivating,  harvesting, 
threshing,  or  bousing  said  crop,  shall  take  sudi 
mortgage  subject  to,  and  sncu  mortgage  shall 
be  a  subsequent  lien  to,  the  lien  of  the  person 
or  persons  performing  such  labor  as  to  a  rea- 
sonable compensation  for  such  labor:  Provided, 
that  the  interest  in  any  crop  of  any  lessor  or 
lessors  of  land  where  the  premises  are  leased 
in  consideration  of  a  share  in  the  crop  raised 
thereon  is  not  subject  to  such  lien." 

The  daim  of  lien  is  In  the  usual  fbrm,  and 
recites,  among  other  matters  of  fact,  that 
one  0.  W.  Rounds,  who  was  the  owner,  or 
reputed  owner,  of  the  crop,  employed  re- 
spondent to  perform  labor  and  render  as- 
sistance   in    harvesting   and    threshing    the 
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grain  In  question,  -  and  agreed  to  pay  him 
the  sum  of  $600  therefor;  that  he,  the  re- 
spondent, labored  four  days  in  the  perform- 
ance of  the  work;  that  the  labor  and  assist- 
ance have  been  fully  performed  and  render- 
ed; and  that  no'  part  of  the  ¥60|0  has  been 
paid. 

The  complaint  further  discloses  that  the 
grain  was  harvested  from  ISO  acres  of  land, 
and  that  the  compensation  agreed  upon  for 
harvesting  and  threshing  It  was  $4  an  acre; 
also  that  this  sum  Is  the  usual,  reasonable, 
and  current  price  for  the  iierformance  of  the 
work. 

The  complaint  does  not  disclose  anything 
from  which  It  may  be  inferred  that  respond- 
ent was  a  contractor,  unless  such  conclusion 
Is  to  be  drawn  from  the  fact  that  $000  is  an 
unusual  amount  to  be  paid  for  four  days' 
labor  on  a  farm.  While  such  a  sum  of  mon- 
ey may,  In  the  absence  of  explanation,  ap- 
pear to  be  rather  exorbitant.  It  does  not  fol- 
low that  the  man  who  claims  it  was  a  con- 
tractor, nor  does  it  render  the  complaint 
subject  to  demurrer  upon  the  ground  that  it 
does  not.  state  facts  suflSclent  to  constitute 
a  cause  of  action.  The  demurrer  was  prop- 
erly overruled. 

[3]  It  is  urged  by  appellants  that,  since 
the  labor  was  not  performed  by  respondent 
alone,  but  with  the  help  of  his  employes  and 
by  meauis  of  his  teams  and  machine,  the  lien 
cannot  be  maintained;  that,  even  though  he 
might  have  had  a  lien  for  his  labor  and  for 
that  of  bis  teams  and  for  the  use  of  his  ma- 
chine, he  has  not  claimed  such  a  lien,  but 
lias  relied  upon  his  right  to  claim  compensa- 
tion for  his  employes  and  for  the  work  of 
hired  teams;  also  that  section. 5141,  supra, 
provides  only  that  a  claim  of  lien  for  rea- 
sonable compensation  for  labor  performed, 
and  not  for  the  profits  of  an  employer,  shall 
be  prior  to  the  lien  of  a  mortgage. 

As  heretofore  indicated,  this  case  can  be 
considered  only  as  an  appeal  from  the  Judg- 
ment upon  the  Judgment  roll,  so  that  the 
facts  disclosed  at  the  trial  are  not  available 
to  explain  the  amount  claimed  to  be  due  to 
the  respondent  '  However,  the  briefs  disclose 
that  the  work  was  done  by  the  lien  claimant 
with  a  combined  harvester  and  thresher,  of 
which  he  was  the  owner,  and  that  he  used 
therewith  a  large  number  of  his  horses,  to- 
gether with  some  teams  which  he  had  hired 
during  a  performance  of  a  portion  of  the 
work,  and  that  be  also  hired  some  men  to 
assist  him.  It  appears  that  the  trial  Judge 
deducted  from  the  amount  secured  by  the 
claim  of  lien  the  wages  of  the  hired  men  and 
the  value  of  the  work  of  the  Iiired  teams. 
The  seventh  finding  of  fact  is  as  follows: 

"The  court  finds  that  of  the  said  sum  of 
$600  due  to  the  plaintiff  from  said  defendant  the 
plaintiff  is  not  entitled  to  a  lien  for  labor  in  tlie 
sum  of  $64  of  said  amount,  to  wit,  for  two 
men  at  $4  per  day  for  four  days,  aggregating 
$32,  tor  two  men  at  $3  per  day  for  tour  days, 
aggregating  $24,  and  for  six  horses  at  76  cents 


each  per  day,  for  two  days,  aggregating  $8,  said 
items  which  the  court  finds  .to  be  nonlienable  ag- 
gregating the  said  sum  of  $64,  but  that  the 
plaintiff  is  entitled  to  a  lien  on  said  grain  for 
the  balance  of  said  sum  of  $600,  to  wit,  for  the 
sum  of  $536." 

The  principal  question  presented  In  this 
case  is:  May  the  owner  of  teams  and  ma- 
chinery who  employs  them,  in  addition  to 
bis  own  labor,  at  the  instance  and  request  of 
another,  in  tilling  and  cultivating  farm 
lands,  or  in  harvesting,  threshing,  or  hous- 
ing a  crop  raised  thereon,  avail  himself  of 
the  provisions  of  the  law  of  Idaho  providing 
for  farm  laborers'  liens,  for  the  reasonable 
value  of  the  use  of  his  teams  and  machinery 
in  addition  to  reasonable  compensation  for 
his  own  labor?  We  have  reached  the  con- 
clusion that  he  may  do  so,  and  that  a  lien 
80  claimed  is  prior  and  superior  to  a  mort- 
gage placed  upon  the  crop.  Beckstead  v. 
Griffith,  11  Idaho,  738,  83  Paa  764;  Sittou 
V.  Du  Bois,  14  Wash.  624,  45  Pac.  303. 

It  will  be  observed  that  section  6141  of 
our  Revised  Codes  provides  that  those  taking 
mortgages  upon  crops  shall  take  them  sub- 
ject to,  and  that  the  mortgages  shall  be  sub- 
sequent to,  liens  for  the  reasonable  compen- 
sation of  persons  performing  labor  in  culti- 
vating, harvesting,  threshing,  or  housing  sudi 
crops.  It  can  make  no  difference  whether 
the  labor  is  i>erformed  under  an  agreement 
that  the  compensation  therefor  is  to  be  fixed 
by  the  day,  by  the. ton,  by  the  acre,  or  Is  to 
be  measured  by  any  other  standard.  Selders' 
Ai^>eal,  46  Pa.  67. 

[4]  What  is  reasonable  compensation  for 
services  rendered  is,  of  course,  dependent 
upon  the  facts  and  drcumstances  arising  in 
each  case.  The  term  "reasonable  compens»- 
tlon,"  as  used  in  this  section  of  the  Code, 
means:  That  which  will  fairly  compensate 
the  laborer  when  the  character  of  the  work 
and  the  effectiveness  and  ability  entering 
into  the  service  are  considered.  Words  and 
Phrases  Judicially  Defined,  vol.  7,  p.  5957. 
A  few  dollars  may  adequately  reward  a  farm 
laborer  for  a  day's  work,  while  if  the  same 
man,  in  order  to  perform  the  services  re- 
quired of  him,  must,  as  in  ttiis  case,  equip 
himself  with  teams  and  machinery  worth 
thousands  of  dollars,  the  value  of  the  equip- 
ment should  be  taken  Into  consideration  in 
reaching  a  conclusion  as  to  the  reasonable- 
ness of  his  claim  for  compensation  for  the 
service  he  has  performed. 

In  this  case  the  trial  court  eliminated 
from  the  claim  of  lien  the  wages  of  the 
claimant's  employes,  and  allowed  foreclosure 
only  for  the  amount  due  for  his  own  labor 
and  for  the  use  of  his  property  employed  in 
performing  the  service.  This  amount  the 
court  found  to  be  reasonable,  and  we  find  no 
error  in  the  record. 

The  Judgment  is  aflOrmed.  Costa  are 
awarded  to  respondent 

SULLIVAN,  0.  3^  and  BUDOB,  J.,  concur. 
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BURDElLIi  T.  NBRHSON  et  al. 
(Supreme  Cknirt  of  Idaho.    Oct  25,  1915.) 

1.  Words  awb  Prsabes  —  *'Holdeb  ih  Dot 

CJOUESE." 

Under  the  provisions  of  section  3509,  Rev. 
Codes,  a  holder  of  a  promissory  note  in  due 
course  is  one  who  takes  it  under  the  following 
conditions:  (1)  That  the  instrument  is  complete 
and  rerular  on  its  face ;  (2)  that  he  became  the 
holder  of  it  before  it  was  overdue,  and  without 
notice  that  it  had  been  previously  dishonored,  if 
such  was  the  fact;  (3)  that  he  took  it  in  good 
faith  and  for  value ;  (4)  that  at  the  time  it  was 
negotiated  to  him  he  had  no  notice  of  any  in- 
firaity  in  the  instrument  or  defect  in  the  title 
of  the  person  negotiating  it. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Holder  in 
Due  Course.] 

2.  Bills  and  Notbb  «=352Q  —  "Holdeb  ra 
Dub  Coubse"— Sufficienct  of  Evidence. 

Held,  under  the  evidence,  that  plaintiff  in 
this  case  was  a  holder  in  due  course  of  the  prom- 
issory note  involved. 

[Ed.   Note.— For  other  cases,   see  Bills  and 
Motes,  Cent.  Dig.  ||  1832-1838;  Dec.  Dig.  «=> 
625.] 
8.  Bills  and  Notes  «=»370,  873— Holdeb  im 

Due  Coubsb— DEFBNSEa 

Under  the  provisions  of  section  3514,  Rev. 
Codes,  a  holder  in  due  course  holds  the  instru- 
ment free  from  any  defect  of  title  of  prior  par- 
ties and  free  from  defenses  available  to  prior 
parties  among  themselves,  and  may  enforce  pay- 
ment of  the  Instrument  for  the  full  amount 
thereof  against  all  of  the  parties  liable  thereon. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes.  Cent.  Dig.  gj  963,  966-970;  Dec.  Dig. 
«=>370,  373.] 

4.  Bills  and  Notes  «=3525— Holdeb  in  Due 
CoDBSE  —  Sufficiency  of  Evidence  — De- 
fense. 

Held,  under  the  evidence,  that  the  plaintiff 
held  the  note  involved  in  this  suit  free  from  any 
defects  of  title  of  prior  parties  and  free  from  de- 
fenses available  to  prior  parties  among  them- 
selves. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  H  1832-1839;  Dec.  Dig.  «=s> 
62S.] 

5.  Witnesses  «a»276  —  Cboss-Exauination 
OF  BY  Party. 

Held,  that  the  conrt  erred  in  the  adniission 
of  certain  testimony. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  H  924,  926,  967-976 ;  Dec.  Dig.  <S=s> 
275.] 

6.  Bills  and  Notes  4=3342— Notice  or  De- 
fenses—I  n  dobsehemts. 

Held,  that  the  mere  fact  that  the  promis- 
sory note  had  two  indorsements  thereon  was  not 
sufficient  to  put  the  plaintiff  upon  notice  that 
said  note  was  procured  without  consideratioB  or 
through  misrepresentation  or  fraud. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  Si  830-841;  Dec.  Dig.  «s» 
342.] 

7.  Bills  and  Notes  «=>538  —  Action  by 
Holdeb  in  Due  Course— In stbuctions. 

Held,  that  certain  instructions  given  by  the 
court  to  the  jury  were  erroneous,  and  should  not 
have  been  given. 

[EJd.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  {J  1895-1898,  1900-1910; 
Dec.  IMg.  «=»538.] 

Appeal  from  District  Coait,  Latah  Coun- 
ty;  Edgar  G.  Stede,  Judfe. 


Action  by  W.  V.  Burden  against  Orton 
Nereson  and  others.  From  Judgment  for  de- 
fendants, plaintiil  ai^ieals.    Reversed. 

C.  J.  Orland,  of  Moscow,  for  appellant  A. 
H.  Oversmitli  and  Frank  L.  Moore,  both  of 
Moscow,  for  respondents. 

SUIXIVAIT,  C  3.  This  is  an  action  upon 
a  promissory  note  in  the  hands  of  a  third 
party  who  claims  to  be  a  boiia  flde  holder  for 
value  and  before  maturity,  which  was  exe- 
cuted by  the  defendants  and  made  payable 
to  McLaughlin  Bros.  The  payees  Indorsed 
and  sold  said  note  to  the  plaintiff  before  ma- 
turity. The  complaint  is  in  the  ordinary 
form  of  complaints  upon  promissory  notes. 

She  defendants  by  their  answer  allege  fraud 
I  obtaining  the  note,  failure  of  considera- 
tion, and  misrepresentation  on  the  part  of 
McLaughlin  Bros.,  the  original  payees.  The 
case  was  tried  by  the  court  with  a  jury,  and 
at  the  close  of  the  evidence  the  plaintiff 
moved  that  the  jury  be  instructed  to  bring  in 
a  verdict  for  the  plalntifl,  which  motion  was 
denied.  The  Jury  returned  a  verdict  in  favor 
of  the  defendants,  and  judgment* was  en- 
tered accordingly.  The  appeal  is  from  the 
Judgment 

Several  errors  are  assigned  which  involve 
the  action  of  the  court  in  the  admission  of 
certain  testimony  and  the  sufficiency  of  the 
evidence  to  sustain  the  verdict  and  ifi  giving 
and  refusing  to  give  certain  instructions  to 
the  jury. 

The  promissory  note  sued  on  was  dated 
July  11,  1906,  and  became  due  on  November 
1, 1909.  The  note  Is  in  words  and  figures  as 
follows : 

"Taney,  Idaho.  July  11th,  1906. 

"On  or  before  November  Ist,  1909,  after  date, 
for  value  received,  we  jointly  and  severally 
promise  to  pay  HeLau^ilin  Bros,  or  order 
eleven  hundred  and  twenty-five  dollars,  at  the 
Bank  of  Troy,  Troy,  Idaho,  with  interest  at  six 
per  cent,  per  annum,  interest  payable  annually, 
and  reasonable  attorney's  fees,  it  collected  by 
suit  L.  B.  Brooks.  C.  R.  Greenwood.  Orton 
Nelson.  Andrew  P.  Berg.  B,  R.  Greenwood. 
D.  G.  Brooks.  J.  P.  Freed.  R.  J.  Johnson. 
Etik  Rierson.  Gust  Johnson.  Oskar  Nelson. 
King  Bros." 

Upon  which  is  indorsed  the  following: 
"July  11th,  1906.    Paid  on  this  note  $212.60. 
July  11th,  190&    Paid  by  Oskar  Nelson  ^.00. 
"McLaughlin  Bros." 

It  appears  from  the  record  that  on  the 
25th  of  August,  1909,  McLaughlin  Bros,  sold, 
indorsed,  and  delivered  said  note  to  the  plain- 
tiff for  the  sum  of  $1,011.25,  which  was  paid 
to  McLaughlin  Bros,  by  the  check  of  the 
plaintiff,  which  check  was  paid  in  the  usual 
course  of  business  by  the  bank  upon  which 
it  was  drawn.  The  note  was  not  due  at  the 
time  it  was  purchased  by  the  plaintiff.  The 
evidence  on  the  part  of  plaintiff  consisted  of 
the  note  and  the  testimony  of  the  plaintiff 
to  the  effect  that  he  bongbt  the  note  before 
its  maturity  and  paid  for  it  by  check  in  the 
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sum  of  $1,011.25,  wblch  check  was  paid  by 
the  bank  upon  which  It  was  drawn ;  that  he 
had  no  knowledge  or  notice  of  any  of  the 
matters  of  defense  set  up  by  the  defendants 
at  the  time  of  the  purchase  of  the  note. 

The  defendants  Introduced  evidence  tend- 
ing to  show  that  there  was  fraud  practiced 
by  McLaughlin  Bros,  in  obtaining  said  note ; 
that  there  was  a  breach  of  the  guaranty  of 
McLaughlin  Bros,  on  the  stallion  for  which 
the  note  was  given,  and  a  failure  of  con- 
sideration. However,  they  falLto  show  that 
plalntur  had  any  notice  of  such  fraud,  mis- 
representation, or  failure  of  consideration. 

[1,2]  The  main  question  Involved  in  this 
case  Is:  Is  the  plaintiff  an  Innocent  pur- 
chaser and  bona  flde  holder  of  the  note  In 
controversy  under  the  provisions  of  section 
3509,  Rev.  Codes?  which  section  is  as  fol- 
lows: 

"A  holder  in  due  course  la  a  holder  who  has 
taken  the  instmment  under  the  followine  condi- 
tions: 

"first  That  the  instmment  is  complete  and 
regular  upon  its  face ; 

"Second.  That  he  became  the  holder  of  it  be- 
fore It  was  overdue,  and  without  notice  that  It 
had  been  previously  dishonored,  if  such  was  the 
fact; 

"Third.  That  he  took  it  in  good  faith  and  for 
value; 

"Fourth.  That  at  the  time  it  was  negotiated 
to  him  he  had  no  notice  of  any  infirmity  in  the 
instrument  or  defect  in  the  title  of  the  per- 
son negotiating  it." 

The  uncontradicted  evidence  shows  that 
the  plaintiff  purchased  the  note  before  ma- 
turity and  paid  full  value  for  it  It  is  reg- 
ular upon  Its  face,  and  the  fact  that  two  In- 
dorsements had  been  made  on  the  note  was 
no  notice  of  any  infirmity  in  It  or  defense 
against  it. 

[3,4]  The  promissory  note  Itself  shows 
that  It  Is  complete  and  regular  upcm  Its  face, 
and  the  proof  shows;  (1)  That  the  plaintiff 
became  the  holder  of  the  note  before  It  was 
due  and  without  notice  that  It  had  been  pre- 
viously dishonored;  (2)  that  be  took  it  In 
good  faith  and  for  value;  and  (8)  that  at 
the  time  he  purchased  It  he  had  no  notice  of 
any  Infirmity  In  the  instrument  or  defect  In 
the  title  of  McLaughlin  Bros.  He  was  there- 
fore a  holder  in  due  course  under  said  sec- 
tion of  the  statnte.  That  being  true,  under 
the  provisions  of  section  SS14,  Rev.  Codes, 
be  held  said  promissory  note  free  from  any 
defects  of  title  of  prior  parties,  and  free 
from  defenses  available  to  prior  parties 
among  themselves,  and  may  therefore  en- 
force the  payment  of  the  Instmment  for  the 
full  amount  thereof  against  the  parties  lia- 
ble thereon. 

It  was  held  by  this  court  In  S.  W.  Na- 
tional Bank  of  Kansas  City  v.  Baker,  23 
Idaho,  428,  180  Pac.  799,  as  follows: 

"Under  this  latter  section  [3514,  Rev.  Codes] 
fraud,  misrepresentation,  and  no  consideration 
are  not  available  as  a  defense,  as  the  plaintiff 
is  the  holder  of,  the  note  sned  upon  free  from 
any  defect  of  title  of  prior  parties  and  free  from 
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defenses  available  to  prior  parties  among  them- 
selves." 

[E]  The  court,  over  the  objection  of  the 
plaintiff,  permitted  the  defendants  to  cross- 
examine  the  plaintiff  on  the  questions  as  to 
whether  McLaughlin  Bros,  were  solvent  and 
amply  able  to  pay  said  note  at  the  time  this 
suit  was  brought,  and  as  to  why  plaintiff  did 
not  proceed  against  McLaughlin  Bros.  This 
was  clearly  error,  and  tended  to  prejudice 
the  case  of  plaintiff,  since,  under  the  law, 
he  had  a  right  to  bring  this  actlcm  against 
the  makers  of  the  note.  If  be  cared  to  do  so, 
and  not  against  McLaughlin  Bros. 

[I]  Some  stress  has  been  laid  upon  the 
fact  that  said  promissory  notes  had  two  in- 
dorsements thereon.  Simply  because  a  prom- 
issoiy  note  has  indorsements  of  payments 
on  the  back  thereof,  such  as  were  on  this 
note,  Is  not  snffident  to  put  the  plaintiff  up- 
on notice  that  the  note  was  procured  through 
fraud  and  misrepresentation  and  without 
consideration. 

[7]  Almost  all  of  the  instructions  given  by 
the  court  are  based  on  a  misconception  of  the 
foots  put  In  evidence.  They  were  clearly 
misleading,  and  directed  the  jury  to  take  in- 
to consideration  facts  and  circumstances  of 
the  warranty  and  sale  of  said  stallion  to  the 
defendants  which  are  in  no  manner  shown 
to  have  been  known  to  the  plaintiff  at  the 
time  of  the  purchase  of  the  note.  There  is 
no  evidence  to  show  that  the  plaintiff  had 
any  knowledge  or  that  he  knew  of  any  of 
the  circumstances  which  would  charge  him 
with  a  duty  to  make  Inquiry  or  to  Investi- 
gate the  manner  In  which  McLaughlin  Bros, 
obtained  the  note,  or  of  the  agreement  they 
had  made,  or  of  any  defenses  set  up  by  the 
defendants,  since  the  record  fails  to  show 
that  plaintiff  had  any  information  or  notice 
sufficient  to  put  him  on  inquiry  In  regard  to 
the  transaction  of  the  sale  of  said  stallion. 
Such  Instructions  were  clearly  erroneous, 
and  should  not  have  been  given.  If  such  ev- 
idence as  was  introduced  by  the  defendants 
In  this  case  was  sufficient  to  put  plaintiff  on 
inquiry  In  regard  to  the  facts  Involving  the 
transaction  of  the  sale  of  said  stalUon  and 
the  execution  of  said  notes  by  the  defend- 
ant, there  would  be  no  security  to  the  pur- 
chaser of  promissory  notes.  The  negotia- 
bility of  promissory  notes  would  be  greatly 
Impaired,  and  no  one  would  be  safe  in  the 
purchase  thereof  in  due  course,  before  ma- 
turity, and  for  valuable  consideration,  U 
such  a  rule  were  adopted.  This  court  has 
gone  to  the  very  limit  in  this  class  of  cases 
in  Winter  v.  Nobs,  10  Idaho,  18,  112  Pac.  525, 
Ann.  Cas.  1912C,  802;  Vaughn  ▼.  Johnson, 
20  Idaho.  669,  119  Pac.  879,  37  L.  R.  A. 
(N.  S.)  816;  Park  t.  Brandt,  20  Idaho,  660, 
119  Bac.  877;  Park  ▼.  Johnson,  20  Idaho, 
548,  119  Pac.  62;  Vaoe^ian  t.  Brandt,  21 
Idaho,  628,  123  Pac.  591. 

The  evidence  In  this  case  is  wholly  InsufB- 
cleut  to  support  the  verdict  of  the  jury. 
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The  Judgment  mnst  therefore  be  rcTcrsed, 
and  the  ciiuse  remanded  for  further  pro- 
ceedings In  accordance  with  the  views  ex- 
pressed in  this  opinion. 

Costs  are  awarded  to  appellant. 

BUDGE  and  MORGAN,  JJ„  concur. 


BROWN  y.  STATE.    (No.  381.) 
{Supreme  Court  of  Arizona.     Not.  9,  1915.) 

1.  Statutes  «=»226—Constbuction— Adopt- 
ed Statutes. 

Where  a  statute  la  adopted  from  the  laws 
of  another  sovereignty  verbatim  in  so  far  as 
practicable,  the  courts  of  the  adopting  state  will 
either  adopt  a  construction  given  it  in  the  courts 
of  the  state  of  its  origin  or  look  to  such  con- 
struction as  of  persuasive  force  if  it  is  sound 
or  reasonable. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  {  307 ;   Dec  Dig.  <8=»226.] 

2.  CooftTS  <S=>9a— Pbeckdbnxs— Pbeviotjs  Dk- 
CiMONs— Dicta. 

Although  in  deciding  a  case  a  court  may  by 
mere  dicta  give  a  construction  to  a  statute,  its 
statement  is  nevertheless  a  part  of  the  history 
of  the  statute  and  a  guide  to  its  meaning. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  i  335;    Dec.  Dig.  «=>92.] 

3.  Constitutional  Law  «=»21  —  Constetjc- 
TioN  OF  Constitution — Pbovibion  Adopted 
FBOU  Feoebal  Statute. 

Const,  art.  23,  $  1,  as  amended  in  1915, 
providing  that  "Ardent  spirits,  ale,  beer,  wine, 
or  intoxicating  liquor  or  liquors  of  whatever 
kind  shall  not  be  manufactured  in  or  introduced 
into  the  state  of  Arizona  under  any  pretense," 
and  providing  the  penalty  for  its  violation,  hay- 
ing been  borrowed  verbatim  as  far  as  practica- 
ble from  Rev.  St.  U.  S.  {  2139,  may  reasonably 
be  given  the  construction  applied  by  the  courts 
of  the  United  States  to  the  federal  statute. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  §  17 ;   Dec.  Dig.  <S=21.) 

4.  iNTOXiOATina  Liquors  <S=9l34— Pbohibit- 
BD  LiQUOBS— Statutes — CoNffTRUcnow. 

The  prohibition  in  Const,  art.  23,  as  amend- 
ed in  1915,  of  "ardent  spirits,  ale,  beer,  wine 
or  intoxicating  liquor  or  liquors  of  whatever 
kind"  extends  to  all  forms  of  beer,  whether  in- 
toxicating or  not ;  since  the  words  "intoxicating 
Uqnor  of  any  kind"  do  not  limit  the  specifically 
prohibited  liquors  to  intoxicating  forms,  but 
those  enumerated  are  absolutely  prohibited  in 
any  form,  and  the  limitation  applies  only  to 
liquors  not  enumerated. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liauors,  Cent  Dig.  §{  214-217 ;  Dec.  Dig.  «=» 
134.] 

6.  Ihtoxioatino  Liquobs  «s»134  —  IjIQUobs 

Pbohibitkd— "Beeb."  " 

Any  liquor,  whether  intoxicating  or  not, 
made  by  the  usual  process  of  making  beer,  al- 
though fermentation  is  arrested  to  reduce  the 
percentage  of  alcohol,  and  regardless  of  its 
name,  is  "beer/'  within  Const,  art  23,  as 
amended  in  1915,  prohibiting  the  sale  of  beer, 
etc.,  since  it  is  the  material  and  process,  and 
not  the  name,  which  classifies  the  product 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.Dig.  H  214-217;  I)ec.Dig.  <S=»la4. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Beer.] 

Appeal  from  Superior  Court,  Cochise  Coun- 
ty ;  Alfred  CL  Lockwood,  Judge. 
ij.  A.  Brown  was  convicted  on  an  Informa- 


tion charging  the  sale  of  "beer,  ale,  and  In- 
toxicating liquor,"  and  lie  appeala    Affirmed. 

Richardson  &  White,  and  S.  L.  Pattee,  all 
of  Douglas  <G.  P.  BuUard,  of  Phoenix, 
of  counsel),  for  appellant.  WUey  EL  Jones, 
Atty.  Gen.,  Leslie  C.  Hardy  and  Geo.  W.  Har- 
ben,  Asst.  Attys.  Gen.,  and  John  F.  Ross, 
Co.  Atty.,  of  Douglas  (O.  Gibson,  of  Tomb- 
stone, of  counsel),  for  the  State. 

ROSS,  C.  J.  The  appellant,  by  Informa- 
tion, was  charged  with  the  crime  of  selling 
"beer,  ale,  and  intoxlcatliig  liquor"  contrary 
to  the  prohibitory  amendment  to  the  Constitu- 
tion of  Arizona.  The  case  was  tried  to  the 
court  without  a  Jury,  and  upon  the  evidence 
the  appellant  was  by  the  court  found  guilty 
as  charged,  and  sentenced  to  pay  a  fine  and 
to  imprisonment  in  the  county  Jail.  This  ap- 
peal is  being  prosecuted  from  the  judgment 
of  conviction. 

The  findings  of  fact,  as  given  by  the  trial 
court,  are  Interestingly  stated  as  follows: 

"Contrary  to  a  more  or  less  prevalent  opin- 
ion, courts  cannot  decide  questions  of  fact  up- 
on rumor,  street  talk,  or  what  evidence  might 
or  should  have  been  introduced  by  the  party, 
but  solely  upon  what  appears  in  court.  The 
state,  in  tills  case,  did  not  attempt  in  any  man- 
ner to  prove  that  barette,  the  Uqno'r  which 
Brown  admitted  he  sold,  is  Intoxicating,  while 
the  defense  produced  a  number  of  reputable  wit- 
nesses, more  or  less  familiar  with  this  liquor, 
who  testified  positiTely  tiiat  It  would  be  prac- 
tically impossible  for  any  man  to  become  intox- 
icated on  barette,  no  matter  how  much  he  drank. 
On  the  evidence,  the  court  is  compelled  to  hold 
that  the  liquor  sold  by  Ii.  A.  Brown  in  this  case 
was  nonintoxicating.  The  only  question  then 
remains  as  to  whether  what  was  sold  was 
beer.    •    •    * 

"The  evidence  of  the  state  and  the  defense 
in  this  case  agree  substantially  on  the  process  of 
manufacture  of  the  liquor  in  question.  Without  , 
going  into  it  in  detail,  it  is  quite  dear  in  the  ' 
mind  of  this  court  that  barette  is  beer,  regard- 
less of  what  name  it  may  be  called  by.  From 
the  al>ove  we  find  that  the  substance  sold  by  tiia 
defendant  in  this  case  was  a  nonintoxicating 
beer." 

We  may  say,  in  aid  and  in  explanation 
of  the  findings  of  the  court,  that  the  llqnor 
which  the  appellant  was  charged  with  selling 
was  in  bottles  labeled  as  follows: 

"Barette.  Nonintoxicating  beverage.  Con- 
tains  less  than  2  per  cent,  alcohol  by  volume. 
Prepared  by  Copper  City  Brewing  Co^  Douglas, 
Arizona.  Guaranteed  by  the  Copper  City  Brew- 
ing Co.  under  the  United  States  Food  and  Drug 
Act  of  1906,  series  . 


Dr.  Charles  A.  Meserve,  who  testlfled  as  an 
expert  in  behalf  of  the  state,  said  that  he 
analyzed  the  contents  of  one  of  said  bottles, 
and  that  he  found,  as  a  result,  that  it  con- 
tained 1.96  per  cent  by  volnme  and  1.56  per 
cent  by  weight  of  alcohoL  The  brewmaster 
for  the  Copper  City  Brewing  Company  ex- 
plained, in  his  testimony,  the  processes  of 
manufacturing  beer  and  barette,  and,  accord- 
ing to  his  testimony,  both  are  malt  liquors, 
the  fonner  being  at  the  Copper  City  Brewing 
Company's  plant  made  from  barley,  rice,  and 
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bops,  and  the  latter  from  barley  and  bops. 
It  requires  from  6  weeks  to  2  months  to  make 
beer  and  from  10  to  14  days  to  manufacture 
barette,  according  to  the  testimony  of  the 
brewmaster.  The  latter  witness  defined  bar- 
ette as  "a  nonlntoxicatlng  malt  beverage,  as 
for  as  I  can  say."  That  he  recognized  it  as 
a  kind  of  beer  Is  shown  by  this  statement  In 
his  testimony: 

"In  barette  we  liaye  a  earbonator.  It  Is  a 
tank  up  about  this  liigh  (indicatinK)  and  a 
screen  in  there  with  holes  in  it  where  the  gas 
runs  in  on  one  side,  and  the  beer  runs  in  on  the 
other  side.  The  gas  and  the  beer  mix  them- 
selves together,  and  it  runs  itaAt  together  un- 
der pressure  in  another  tank." 

Dr.  Meserve  defined  It  as  follows: 
"I  consider  it  to  be  an  alcoholic  beverage  close- 
ly resembling  beer.    More  specifically,  perhaps, 
a  small  beer  or  light  beer.     Light  usea  in  the 
sense  of  contents,  rather  than  color." 

The  appellant  complains  of  the  court's  find- 
ing of  fact  to  the  effect  that  the  llqnor  In 
question  was  beer,  and  to  the  conclusion  of 
law  therefrom  that  the  defendant  was  guilty, 
regardless  of  the  nonlntoxicatlng  quality  of 
the  liquor. 

The  law  the  defendant  Is  charged  with 
violating  Is  article  23,  an  Initiated  amend- 
ment to  the  Ck>n8tltutlon  of  Arizona,  which 
l>eoame  effective  Jaooary  1,  1915.  It  reads 
as  follows: 

"Section.  1.  Ardent  spirits,  ale,  beer,  wine, 
or  intoxicating  llqnor  or  liquors  of  whatever 
kind  shall  not  be  manufactured  in  or  introduced 
into  the  state  of  Arizona  under  any  pretense. 
Every  person  who  sells,  exchanges,  gives,  bar- 
ters, or  disposes  of  any  ardent  spirits,  ale,  beer, 
wine,  or  intoxieating  Uquor  of  any  kind  to  any 
person  in  the  state  of  Arisona,  or  who  manufac- 
tures, or  introduces  into,  or  attempts  to  intro- 
duce into  the  state  of  Arizona  any  ardent  spir- 
tta,  ale.  beer,  wine,  or  intoxicating  llqnor  of  any 
kind,  snail  be  gnilty  of  a  misdemeanor  and  rxpoa 
conviction  shall  be  imprisoned  for  not  less  than 
ten  days  nor  more  than  two  years  and  fined  not 
less  than  twenty-five  dollars  and  costs  nor  more 
than  three  hundred  dollars  and  costs  for  each 
offense :  Provided,  that  nothing  in  this  amend- 
ment contained  shall  apply  to  the  manufacture 
or  sale  of  denatured  ^cohoL" 

This  prohibition  amendment  was  lifted  al- 
most bodily  from  an  act  of  the  Congress  of 
the  United  States,  regulating  and  prohibiting 
the  introduction  and  sale  of  liquors  Into  what 
was  known  as  the  Indian  country.  This  con- 
gressional act  bad  for  Its  object  the  protec- 
tion of  the  American  Indian  against  the 
llqnor  traffic.  The  first  congressional  act  was 
passed  as  early  as  1832,  and  was  limited  to 
prohibiting  the  sale  of  spirituous  liquors  and 
wines  to  Indians  in  an  Indian  reservation. 
This  act  was  amended  in  1802,  making  It  a 
crime  to  sell  any  spirituous  liquors  or  wines 
to  an  Indian  anywhere,  either  In  or  off  of  a 
reservation.  Act  July  »,  18S2,  a  174,  §  4, 
4  Stat.  564,  as  amended  by  Act  July  23, 1892, 
e.  234,  27  Stat  260,  was  held  In  Saills  v. 
United  States,  152  U.  S.  570,  14  Sup.  Ot.  720, 
38  I>.  Ed.  666,  not  to  prohibit  the  introduction 
and  sale  of  lager  beer  into  the  Indian  conn- 
try,  but,  evidently  In  anticipation  of  the  rul- 
ing of  the  court,  and  before  the  Supreme 


Court  had  passed  upon  the  Sarlls  Case,  the 
Congress  of  the  United  States  in  1892  amend- 
ed the  act  of  1832  to  read  as  follows: 

"No  ardent  spirits,  ale,  beer,  wine,  or  intoxi- 
cating liquor  or  liquors  of  whatever  kind  shall 
be  introduced,  under  any  pretense,  into  the  In- 
dian country.  Every  person  who  sells,  ex- 
changes, gives,  barters,  or  disposes  of  any  ardent 
spirits,  ale,  beer,  wine,  or  intoxicating  liquors 
of  any  kind  to  any  Indian  under  charge  of  any 
Indian  superintendent  or  agent,  or  introduces 
or  attempts  to  introduce  any  ardent  spirits,  ale, 
wine,  beer,  or  intoxicating  liquor  of  any  kind 
into  the  Indian  country  shall  be  punished  by 
imprisonment  for  not  more  than  two  years,  and 
by  fine  of  not  mora  than  three  hundred  dollars 
for  each  oSense." 

In  the  Sarlls  Case  the  Supreme  Coart  re- 
ferred to  section  2189,  as  recently  amended, 
and  made  this  significant  statement  In  con- 
nection therewith: 

"This  would  seem  to  show  that  Congress  re- 
(;arded  the  act,  as  it  previously  stood,  as  not 
including  ale  and  beer  in  Its  terms.  At  any 
rate,  the  temptation  to  the  courts  to  stretch  the 
law  to  cover  an  acknowledged  evil  is  now  re- 
moved." 

While  this  statement  of  the  conrt  perhaps 
was  not  called  for  in  the  decision  of  the  case 
before  it,  it  is,  however,  the  expression  of 
the  highest  Judicial  tribunal  of  this  country 
to  the  effect  that,  according  it  its  views,  "ale 
and  beer"  could  no  longer  be  introduced  into 
the  Indian  country  or  sold  to  Indians.  It 
was  this  last  congressional  act  from  which 
our  Constitution  was  taken,  and,  in  so  far 
aa  it  was  possible  to  use  the  same  language 
and  make  It  fit  the  conditions  in  this 
state,  the  same  phraseology  was  employed. 
We  find  in  no  legislative  act  from  any  other 
state  having  for  Its  object  the  regulation  or 
suppression  of  the  llqnor  traflSc  language 
similar  or  like  the  language  used  by  Con- 
gress to  protect  the  Indian  tribes  of  this 
country  and  copied  into  our  Constitution  as 
the  prohibitory  law  of  this  state. 

In  addition  to  the  Sarlla  Case,  we  have 
found  one  other  case  that  makes  reference  to 
and  discusses  the  features  of  section  2139, 
here  involved,  to  wit.  United  States  v.  Cohn, 
2  Ind.  T.  474,  52  S.  W.  38.  Tlie  learned  Judge 
who  delivered  the  opinion  in  the  Cohn  Case 
reviewed  the  history  of  congressional  legls- 
latlcm  for  the  protection  of  the  Indian  tribes 
of  the  country  against  the  liquor  evil,  and 
not  only  discussed  the  section  of  law  that 
Cohn  was  charged  with  violating,  but  also 
section  2139,  from  which  our  Constitution 
is  copied.  The  court's  reference  to  the  rea- 
son for  the  amendment  of  1892  of  section 
2139  is  in  the  following  wcnrds: 

"It  is  a  matter  of  the  history  of  this  country, 
so  notorious  as  to  become  common  knowledge 
here,  that  immediately  after  that  decision  [Sarlls 
Case]  this  country  was  flooded  with  lager  beer. 
It  was  brought  in  by  the  car  load,  and  dnmken- 
ness  and  rowdyism  in  their  worst  forms  prevail- 
ed throughout  the  land.  This  condition  of  af- 
fairs was  brought  to  the  attention  of  Congress, 
which  resulted  in  the  prompt  enactment  of  tho 
above  amendment.  It  will  be  noticed  that  the 
word  'other,'  or  any  other  limitation,  does  not 
follow  'ale  and  beer';  and  therefore  thote  Uq- 
Hori,  m  aU  of  their  form*,  whether  intomieating 
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or  not,  were  proMbited,  The  language  is,  "No 
ardent  spirits,  ale,  beer,  wine  or  intoxicating 
liquors  of  whateyer  kind  shall  be  introduced,' 
■  etc.  Here  ale  and  beer  were  detignated  hy 
name,  and,  as  before  stated,  without  qualt- 
fication  or  limitation.  There  can  be  no  ques- 
tion as  to  the  conatructioii  of  this  statute." 
(Italics  ours.) 

It  will  thus  be  seen  that  our  prohibition 
amendment  was  a  federal  law  for  over  22 
years  before  It  was  adopted  by  this  state  as 
a  part  of  Its  fundamental  law.  And  the  par^ 
tlcular  word  of  most  interest  here,  to  wit, 
"beer"  had  been  construed  by  a  United 
States  court  long  before  "we  appropriated  It 
and  its  context  as  ours. 

[1]  The  rule  of  law  is  weU  settled  by  tbe 
courts  of  some  Jurisdictions  that  in  tbe  adop- 
tion of  a  statute  of  another  sovereignty  or 
state  the  construction  placed  upon  such  stat- 
ute by  the  courts  of  Its  origin  is  taken  and 
adopted  as  much  as  the  statute  Itself  when 
tbe  evil  sought  to  be  remedied  is  the  same. 
Other  courts  refuse  such  binding  sanctity  of 
previous  construction,  except  when  fortified 
by  logic  and  reason.  But  in  all  the  previous 
construction  is  looked  to  as  of  jiersuasive 
force  and  Is  adopted  when  sound  and  reason- 
able as  applied  to  conditions.  Tbis  is  upon 
the  evident  theory  and  assumption  that  those 
who  lift  a  statute  thus  are  familiar  with  its 
construction  and  have  considered  its  adapta- 
bility and  fitness  as  a  whole  to  meet  their 
conditions.  It  was  in  1880  that  tbe  Court  of 
Appeals  of  the  Indian  Territory,  a  United 
States  court,  in  tbe  C!ohn  Case,  decided  tliat 
"ale  and  beer,  •  •  •  in  all  their  forms, 
wbetber  intoxicating  or  not,  were  prohib- 
ited." Fifteen  years  before  we  copied  these 
words  and  their  setting  into  our  laws  their 
meaning  had  been  defined. 

[2]  It  might  be  contended  that  a  constmc- 
tlon  of  section  2139,  B.  S.  U.  S.,  was  not  in- 
volved in  the  Cohn  Case,  and  that  therefore 
what  wns  said  in  that  case  was  mere  dictum. 
It  may  be  granted  that  tbe  language  used  in 
the  Cohn  Case  in  regard  to  section  2139,  su- 
pra, was'  unnecessary;  yet,  when  that  court 
spoke,  its  utterances  became  a  part  of  the 
history  of  the  section  and  a  light  to  those 
seeking  to  learn  its  meaning  in  actual  ap- 
plication. 

[3]  We  think  it  would  be  doing  no  violence 
to  section  1  of  the  prohibition  amendment  to 
the  Constitution  to  stand  on  tbe  construc- 
tion it  bad  received  by  the  federal  court  be- 
fore we  adopted  it,  and  would  be  inclined  to 
do  so  even  in  the  absence  of  support  from 
other  courts ;  for  we  believe  it  is  founded  in 
reason  and  sustains  the  more  effectually  the 
purpose  of  its  adoption. 

[4]  But  there  Is  ample  authority  Justifying 
tbe  construction  that  an  enumeration  of  a 
prohibited  liquor  without  any  qualification 
extends  to  it  In  all  its  forms,  intoxicating 
and  nonintoxicatlng. 

It  is  the  contention  of  appellant  that  the 
word  "beer,"  as  used  In  the  Constitution, 
means  an  intoxicating  liquor.    He  would  in- 


sert the  word  "intoxicating"  before  the  word 
"beer,"  and  have  it  to  read,  "Every  per- 
son   who    sells    •    •    •    intoxicating    beer 

*  •  •  shall  be  guilty,"  eta  In  State  v. 
Spanldlng,  61  Vt  505,  17  AtL  844,  the  defend- 
ant was  charged  with  violating  this  statute: 

"But  no  person  shall  sell  or  furnish  cider 

*  *  *  at  or  in  a  victualing  house,  tavern, 
grocery,  shop,  cellar,  or  other  place  of  public 
resort" 

It  was  the  contention  of  tiie  defendant 
that  the  word  "dder,"  as  used  in  the  statute, 
meant  an  intoxicating  drink.  After  some 
general  observations  as  to  the  purpose  and 
intent  of  tbe  legislators,  tlie  court  said: 

"In  view  of  all  these  facts,  we  think  it  would 
more  likely  be  carrying  out  the  legislative  intent 
to  construe  the  enactment  according  to  its  plain 
and  common  meaning,  rather  than  to  interpolate 
qualifying  terms  and  hold  that  the  Legislature 
meant  something  different  from  what  it  said. 
We  therefore  hold  that  the  prohibition  as  to 
the  places  named  ia  absolute,  regardless  of  the 
stage  of  fermentation  or  tbe  intodcatlng  quality 
of  the  dder." 

In  the  case  of  Luther  v.  State,  88  Neb.  455, 
120  N.  W.  125,  20  U  K.  A.  (N.  S.)  1148,  the 
defendant  was  charged  with  violating  the 
following  statute: 

"AH  persons  who  shall  sell,  or  give  away,  up- 
on any  pretext,  malt,  spirituous,  or  vinous  liq- 
uors, or  any  intoxicatinK  drinks"  without  hav- 
ing first  obtained  a  license  shall  be  deemed 
gmlty  of  a  misdemeanor,  etc. 

The  particular  charge  was  that  tbe  defend- 
ant bad  sold  "certain  malt  and  intoxicating 
liquor,  to  wit,  malt  tonic."  The  contention 
of  tbe  state  was: 

"That  the  proof  upon  the  trial  was  condu- 
give  that  the  liquor  sold  and  kept  for  sale  was 
'malt  liquor,'  and  therefore  the  selling  and  keep- 
ing for  sale  the  liquors  described  was  a  violation 
of  law,  and  the  conviction  should  be  sustained 
without  any  inquiry  aa  to  the  intoxicating  or 
nonlntoxicatinK  properties  of  the  liquor." 

It  was  contended  by  the  counsel  for  de- 
fendant that: 

"It  was  the  legislative  intent  to  suppress  the 
sale  of  intoxicating  liquors,  and  that,  although 
the  term  'malt  liquors'  is  used  in  the  act,  yet 
it  was  not  tbe  purpose  to  prevent  the  sale  of 
malt  licfuora  or  liquids,  nnleas  they  contained 
a  sufficient  quantity  of  alcohol  to  produce  in- 
toxication, or,  stated  differently,  that  the  lan- 
guage useid  in  paragraphs  11  and  20  must  be 
construed  to  mean  as  if  it  read  'intoxicating 
malt  liquor.'  I  cannot  read  the  statute  in  that 
light.  As  wdl  might  we  apply  the  adjective  to 
the  worda  'spirituous'  and  Mnous.'  It  is  my 
opinion  that  the  Legislature  realized  and  appre- 
ciated the  fact  that  malt,  spirituous,  and  vinous 
liquors  are  equally  largely  used  aa  a  beverage, 
and  are  alike  injuriona  to  tbe  consumer,  if  not 
by  produdng  immediate  intoxication  when  tak- 
en m  email  quantities,  by  producing  the  same 
effect  when  more  is  taken,  and  at  the  same  time 
creating  an  abnormal  appetite  which  leads  to 
dissipation  and  inebriety.  At  any  rate  the  law 
prohibits  the  sale  of  'malt  liquors'  without  a 
ucense,  and  we  must  obey  its  plain  mandate." 

Another  case  of  ctriking  similarity  in  its 
law  to  tbe  one  at  bar  is  Kettering  v.  City  of 
Jacksonville,  60  HI.  88.  In  that  case  the 
court  said: 

"It  Is  also  insisted  that  the  court  erred  la  re- 
fusing to  instruct  the  jury  that  the  prosecution 
muat  prove  the  beer  sold  to  be  of  an  intaxicatini 
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character.  The  objecdon  la  not  well  taken.  The 
charter  of  the  city,  in  express  terms,  save  the 
dt^  power  to  prohibit  the  sale  of  beer  without 
defining  its  quality  or  character.  The  ordinance 
follows  the  language  of  the  charter,  and  the 
proof  shows  that  beer  was  sold.  The  dty  did 
oot  see  proper  to  confine  the  prohibition  to  beer 
of  an  intoxicating  quality,  and  we  have  no  right 
to  interpolate  such  a  qualification.  The  dty 
council  may  have  supposed  it  important  to  pre- 
vent the  establishment  of  any  species  of  beer 
shops,  in  view  of  the  fact  that  intoxicating 
drinks  are  so  often  sold  In  places  which  openly 
deal  only  in  harmless  beverages.  The  existence 
of  shops  for  the  vending  of  any  spedes  of  beer 
]a  certainly  not  important  to  the  well-being  of  a 
community,  and  we  are  not  prepared  to  say  their 
prohibition  is  such  an  abridgment  of  the  rights 
of  the  citixen  that  the  Legislature  cannot  clothe 
cities  with  that  power." 

It  would  seem  that  the  conclusion  reached 
In  the  last  three  cases,  dted  Is  founded  upon 
reason,  and  is  especially  apposite  when  ap- 
plied to  our  constltntlonal  prohibition.  The 
Inebriating  element  of  all  the  enumerated 
liquors  Is  alcohol.  That  is  true  of  ale,  beer, 
wine,  and  ardent  si^ts,  such  as  whisky,  mm, 
and  brandy.  The  percentage  of  alcohol  dif- 
fers greatly,  ranging  from  a  very  low  per 
cent  In  beer  to  a  very  hl^h  per  cent.  In  whis- 
ky. According  to  the  Standard  Dictionary, 
small  beer  has  but  1.28  per  cent'  of  alcohoL 
Lager  beer,  schenk  beer,  and  bode  beer  vary 
In  alcoholic  content  tiam  2  per  cent  to  7  per 
cent  Of  course,  frhen  the  Constitution  spedf- 
ically  names  "beer"  as  forbidden,  it  will  be 
granted  that  It  Includes  beer  of  a  high  alco- 
holic content  but  it  has  named  "beer,"  and 
that  word  comprehends  welss  and  small  beer, 
as  well  as  bock,  lager,  or  schenk  beer,  and 
who  shall  say  that  less  was  meant  than  any 
or  all  of  the  known  beers  or  drinks  made  by 
the  process  used  in  making  beer?  The  per- 
centage of  alcohol  in  wine  Is  from  7  per  cent 
to  25  i>er  cent  Can  it  be  that  in  the  use 
of  the  word  "wine"  In  the  Constitution  only 
high  proof  wines  were  meant?  So  with  whis- 
ky, brandy,  and  mm  the  alcoholic  content 
differs,  but  they  are  all  Indnded  in  the  words 
"ardent  spirits,"  and  their  sale  condemned, 
whether  they  contain  little  or  much  alcohol. 

"Intoxicating  liquors  of  any  kind"  we  do 
not  think  qualifies  and  limits  the  meaning  of 
the  preceding  named  liquors  to  Intoxicating 
liquors;  for  those  liquors  are  prohibited  ex 
▼1  termini,  regardless  of  their  ability  to  In- 
toxicate. The  expression  "intoxicating  liq- 
uors of  any  kind"  Is  intended  to  cover  liq- 
uors or  admixtures  of  liquors  not  enumerated 
before,  and,  to  sustain  a  charge  of  the  Illegal 
sale  nnder  it,  it  would  be  necessary  to  both 
allege  and  prove  the  liquor  intoxicating ;  that 
Is,  that  it  will  produce  drunkenness  when 
taken  to  eapadty.  Not  so,  however,  with 
whisky,  brandy,  ram,  ale,  beer,  or  wine. 
Their  sale  is  prohibited  by  name,  and  a 
charge  and  proof  of  the  sale  of  any  of  them 
by  name,  regardless  of  One  alcoholic  content, 
would  sustain  a  conviction.  This,  we  believe, 
would  be  conceded  even  by  the  appellant,  ex- 
cept as  to  beer.  Bat  why  this  exertion? 
The  sale  of  none  of  them  Is  malum  per  se, 


but  the  sale  of  any  of  them  is  bad,  because 
prohibited  by  the  statute. 

In  most  if  not  all,  ct  the  cases  dted  by 
appellant  In  his  brief  in  which  the  word 
"beer"  was  defined  and  held  tb  be  an  intoxi- 
cating liquor,  the  question  arose  under  high 
license  or  pmhlbitory  statutes  making  the 
traffic  In  intoxicating  liquors  an  offense,  and 
the  courts  of  the  country  are  divided  as  to 
whether  the  word  In  and  of  Itself,  when  oc- 
curring In  the  pleadings  or  In  the  evldeuoe, 
should  be  construed  as  meaning  an  "Intoxi- 
cating liquor"  as  a  question  of  law,  or  wheth- 
er it  is  a  question  of  fact  for  the  jury.  For 
Instance,  in  the  case  of  State  v.  Carmody,  50 
Or.  1,  91  Pac.  446,  12  U  B.  A.  (N.  S.)  828, 
cited  by  appelant,  the  court  says: 

"The  courts  are  not  in  accord  as  to  whether 
a  charge  of  unlawfully  lellinf  intoxlcatinK  liq- 
uor Is  sustained  by  proof  that  the  liquor  sold  was 
'beer,'  without  anytiiing  giving  to  it  a  particular 
descnption,  or  evidence  that  It  was  intoxicating. 
In  a  number  of  decisions  it  is  held  that  the  wora 
'beer'  is  a  generic  term,  induding  both  a  dasa 
of  alcoholic  liquors  and  a  class  of  nonintoxicat- 
ing  beverages,  such  as  'root  beer,'  'ginger  beer,' 
'spruce  beer,'  and  the  like,  and  therefore  it  can- 
not be  said,  in  its  ordinary  meaning,  to  imply 
an  Intoxicating  drink,  unless  such  import  has 
been  given  it  either  by  statute  or  by  dedsions 
of  the  courts.  Blats  v.  Bohrbach,  116  N.  Y. 
460,  22  N.  E.  1049,  6  L.  R.  A.  660,  is  a  leading 
example  of  this  class  of  cases.  Bnt  Mr.  Black 
says  that  this  Is  not  the  approved  rule.  'On  the 
contrary,  the  preponderance  of  authority  is  to 
the  effect  that  when  the  word  "beer"  is  used, 
without  any  restriction  or  qualification,  it  de- 
notes an  Intoxicating  malt  Uquor;  that  when 
thus  occurring  in  an  iti<Itcifn«»(  of  eomplaint,  or 
in  the  evidence,  it  is  presumed  to  include  only 
that  spedes  of  beverage;  and  that  being  taken 
in  this  sense,  it  will  be  suffident  unless  it  is 
shown  bv  the  evidence  that  the  particular  liquor 
so  described  is  nonalcoholic.' "     (Italics  ours.) 

The  determination  of  the  court  In  the  Car- 
mody Case  would  be  applicable  and  demand 
thoughtful  consideration  by  this  court  If  the 
Oregon  statute  were  the  same  as  our  Consti- 
tution. Under  the  Oregon  statute,  the  crime 
consisted  In  the  sale  of  intoxicating  liquors ; 
under  our  Constitution,  the  crime  may  be 
committed  by  selling  ale,  beer,  wine,  or  ar- 
dent spirits,  such  as  whisky,  rum,  brandy, 
and  gin.  The  Carmody  Case,  supra,  and 
Brlffltt  V.  State,  B8  Wis.  89,  16  N.  W.  89,  46 
Am.  Rep.  621,  relied  upon  by  appellant.  In- 
volved questions  of  pleading  and  proof,  and 
not  the  construction  of  a  statute.  In  both 
cases  the  offense  was  the  selling  of  intoxicat- 
ing liquors,  and  the  question  was  as  to  wheth- 
er proof  of  the  sale  of  "beer"  without  any 
proof  as  to  whether  It  was  Intoxicating  or 
not  was  sufficient  to  authorize  a  conviction. 
Here  we  are  endeavoring  to  find  out  what 
the  framers  of  this  amendment  to  our  Con- 
stitution and  the  people  who  adopted  it  meant 
when  they  used  the  word  "beer"  In  the  con- 
text in  which  we  find  it  It  Is  not  a  questloif 
of  pleading  or  of  evldraice,  but  is  a  question 
of  construction  of  a  statute. 

We  are  forced  to  the  conclusion  that  the 
word  "beer,"  as  used  in  the  Constitution,  does 
not  mean  an  intoxicating  liquid /ml^  but  al- 
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60  a  nonlntozlcating  fennented  malted  liquor, 
even  though  It  be  not  Intoxicating ;  that  Is, 
if  the  liquor  be  "beer"  as  defined  and  histori- 
cally known  by  the  standard  lexicographers 
and  by  the  coilrte,  Its  traffic  is  forbidden  by 
the  Constitution.  If  the  article  involved  In 
this  case  falls  within  the  well-known  defini- 
tion of  "beer,"  whether  It  be  Intoxicating 
or  not,  the  appellant's  act  was  criminal  and 
subjects  him  to  punishment 

[6]  The  court  found  that  the  liquid  sold 
by  appellant  was'  beer,  and.  If  the  finding  Is 
sustained  by  the  evidence,  the  judgment  of 
conviction  must  be  affirmed.  We  wlU  first 
look  Into  the  books  to  determine  what  beer 
Is,  and  then  apply  the  facts  of  this  case,  and 
If  the  processes  of  manufacture  used  In  mak- 
ing what  is  here  called  "barette"  are  the 
usual  processes  In  manufacturing  beer,  and 
the  article  produced  faUs  within  the  defini- 
tion of  "beer,"  the  conclusion  reached  by  the 
trial  court  must  stand.  The  Century  Dic- 
tionary's definition  of  "beer"  Is  as  foUows: 

"Beer.  1.  An  alcoholic  liquor  made  from  any 
farinaceous  grain,  but  generally  from  barley, 
which  Is  first  malted  and  ground,  and  its  fer- 
mentable substance  extracted  by  hot  water.  To 
this  extract  or  infusion  hops  or  some  other  vege- 
table product  of  an  agreeable  bitterness  is  added, 
and  it  is  thereupon  boiled  for  some  time  both  to 
concentrate  it  and  to  extract  the  useful  matter 
from  the  hops.  The  cooled  liquor,  with  yeast 
added,  is  suffered  to  ferment  in  vats,  the  time  of 
fermentation  depending  upon  the  quahty  and 
kind  of  beer,  and  after  it  has  become  clwir  it 
is  stored  away  or  sent  to  the  market.  Ale  and 
'beer'  were  formerly  synonymous  terms,  ale  be- 
ing the  earlier  in  use ;  at  present,  'beer  is  the 
common  name  for  all  malt  liquors,  and  ale  is 
used  specifically  for  a  carefully  made  beer  of  a 
certain  strength,  and  rather  light  than  dark; 
thus  small  beer,  ginger  beer,  and  the  like  are  not 
ale,  nor  are  stout  and  porter. 

"2.  A  fermented  extract  of  the  roots  and  other 
parts  or  products  of  various  plants,  as  ginger, 
spruce,  molasses,  beet,  etc." 

Webster  defines  "beer"  to  be: 
"1.  A  fermented  liquor  made  from  any  malted 
grain,  with  hops  and  other  bitter  fiavoring  mat- 

"2.  A  fermentefl  extract  of  the  rootsand  other 
parts  of  various  plants,  as  spruce,  ginger,  sas- 
safras, etc.  Beer  has  difEerent  names,  as  small 
beer,  ale,  porter,  brown,  stout,  lager  beer,  etc., 
according  to  its  strength  or  other  qualities." 

The  Standard  Dictionary's  definition  Is: 

"1.  An  alcoholic  beverage  produced  from  vari- 
ous substances  containing  starch,  usually  bar- 
ley, by  first  bringing  the  starch  into  a  more  soluble 
condition  by  malting,  then  heating  the  ground 
malt,  during  which  operation  the  starch  is 
changed  into  dextrin  and  glucose,  afterward  boil- 
ing the  product  with  hops,  and  finally  ferment- 
ing it  with  yeast,  which  decomposes  the  glucose 
into  alcohol  and  carbon  dioxid. 

"2.  A  slightly  fermented  beverage  made  from 
infusion  of  roots,  and  other  parts  of  various 
plants,  as  sassafras,  ginger,  spruce,  etc.,  with 
molasses  or  sugar;  as,  ginger  beer;  root  beer; 
spruce  beer." 

The  Encyclopedia  Britannlca  (11th  Ed.) 
defines  "beer"  as: 

"A  beverage  obtained  by  process  of  alcoholic 
fermentation,  mainly  from  cereals  (chiefly  malt 
ed  barley),  hops,  and  water.  •  •  •  The  man 
ner  of  making  this  liquid  U  somewhat  differ«it 


in  Gaul,  Spain,  and  other  cotmtrfes,  and  it  is 
called  by  different  names,  but  its  nature  and 
properties  are  everywhere  the  same,'  says  Pliny 
in  his  Natural  History." 

In  the  same  excellent  work,  It  is  said: 
"Brewing,  in  the  modern  acceptation  of  the 
term,  Is  a  series  of  operations  the  object  of  which 
is  to  prepare  an  alcoholic  beverage  of  a  certain 
kind— to  wit,  beer— mainly  from  cereals  (chiefly 
malted  barley),  hops,  and  water." 

Joyce  on  Intoxicating  Liquors,  i  19,  says 
"beer"  Is: 

"A  fermented  liquor,  chiefly  made  of  malt. 
And  the  fact  that  beer  is  fermented  liquor  is 
one  of  which  the  courts  will  take  judicial  notice. 
Beer,  as  it  is  ordinarily  understood  and  as  it  is 
defined  in  the  dictionary,  is  a  fermented  liquor. 
It  is  made  from  malted  grain  with  hops  or  from 
the  extract  of  roots  and  other  parts  of  various 
plants,  such  as  spruce,  ginger,  and  sassafras.  It 
is  known  under  various  names  and  designated  by 
such  terms  as  ale,  porter,  strong  beer,  small 
beer,  Lager,  spruce  beer,  and  others." 

Woolen  and  Thornton  on  the  Law  of  In- 
toxicating Liquors,  {  34,  adopt  Webster's 
deflnitloQ  of  the  word  "beer,"  and  add: 

"It  will  be  observed  that  the  primary  meaning 
of  the  word  'beer*  is  a  liquor  infused  with  malt 
and  prepared  by  fermentation." 

When  the  word  "beer"  Is  used  without  Any 
qualifying  word,  It  Is  to  be  understood  to 
mean  a  beer  made  of  malt.  As  was  said  in 
United  States  v.  Ducoumau  (O.  C.)  64  Fed. 
138: 

"Malt  liquor  is  defined  to  be  a  beverage  pre- 
pared by  Infusion  of  malt,  as  beer,  ale,  porter, 
etc. ;  and  beer  is  defined  as  a  fermented  liquor, 
chiefly  made  of  malt.  If  then,  beer  is  a  liquor 
chiefly  made  of  malt,  and  malt  liquor  is  a  bever- 
age prepared  by  infoslon  of  malt,  beer  is  malt 
llqnor,  and  malt  liquor  embraces  beer.  AUred 
V.  State,  88  Ala.  112,  8  South.  56.  I  believe 
this  is  common  knowledge,  and  that  when  one 
speaks  of  beer  he  must  be  understood  to  mean 
beer  made  of  malt.  The  ordinary  acceptation  of 
the  term  'malt  liquor'  imports  a  fermented  liq- 
uor, made  chiefly  of  malt,  *  *  *  as  I  have 
said.  Now,  tJiere  are  other  kinds  of  beer,  made 
from  vegetables,  roots,  and  the  like.  When  these 
are  referred  to,  I  think  there  is  a  prefix  to  the 
word  bew;  as,  for  instance,  spruce  beer,  cane 
beer,  etc.  My  opinion,  therefore,  is  that  the  gen- 
eral term  'beer,'  as  denned  and  commonly  under- 
stood, refers  to  beer  made  from  malted  grain, 
and  tiiat  when  any  other  kind  of  beer  is  meant  a 
prefix  must  be  added  to  indicate  the  kind  refer- 
red to." 

See,  also,  Woolen  and  Thornton  on  the 
Law  of  Intoxicating  Liquors,  i  34. 

All  the  definitions  given  above  agree  that 
beer  is  made  from  some  kind  of  cereal  (usu- 
ally barley),  water,  and  hops,  and  none  of 
them  define  It  as  intoxicating.  Before  these 
ingredients  become  beer  the  process  of  fer- 
mentation must  have  been  in  operation,  and 
the  length  of  fermentation  determines  the 
percentage  of  alcohol  in  the  Uqnor  produced. 
Barette,  according  to  the  testimony  of  the 
brewmaster,  Is  made  from  barley,  water,  and 
hops,  and  differs  principally  from  higher 
grades  of  malted  liquor  In  that  the  process 
of  fermentation  is  arrested  In  its  early  stages. 
This  is  done  In  order  to  keep  down  the  per- 
centage of  alcohol  In  the  so-called  barette. 
We  gather  from  a  reading  of  the  books  that 
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it  ia  nothing  bat  what  was  formerly  known 
as  "small  beer."  In  foot,  the  brewmaster, 
In  his  testimony,  being  Interrogated  by  the 
court  as  to  how  barette  was  carbonized, 
recognized  It  as  a  form  of  beer.  He  explain- 
ed to  the  court  in  this  language: 

"In  barette  we  have  a  carbonator.  It  is  a 
tank  up  about  this  high  (indicating)  and  a  screen 
in  there  with  holes  in  it  where  the  gas  runs  in 
on  one  side,  and  the  beer  runs  in  on  the  other 
side.  The  gas  and  beer  mix  themselves  together, 
and  it  runs  itself  together  under  pressure  in  an- 
other tank." 

Tliis  so-called  barette  was  manufactured, 
according  to  the  testimony,  by  the  Copper  caty 
Brewing  Company  at  its  brewery,  where  also 
was  manufactured  beer.  Both  are  the  prod- 
ucts of  an  industry  known  as  brewing  and 
brewing,  as  defined  by  the  Bncyclopedia 
Brltannlca,  is  a  process  by  which  beer  Is 
made. 

In  describing  a  like  decoction,  the  court, 
In  State  t.  Danenberg,  151  N.  C.  718,  66  S.  B. 
301,  26  Ia  R.  A.  (N.  8.)  890,  used  language 
which  we  quote  as  fairly  representatlye  of 
the  situation  here: 

"That  it  [near  beer]  is  made  by  those  who 
make  beer,  sold  by  those  who  sell  beer,  and 
drimk  by  those  who  drink  beer,  and  that  it  looks 
like  beer,  smells  like  beer,  and  tastes  like  beer." 

It  seems  that  there  can  be  no  question  that 
the  beverage  labeled  and  sold  as  barette  by 
the  appellant  is  a  fermented  malt  liquor; 
that  beer  is  a  fermented  malt  liquor;  and 
that,  therefore,  regardless  of  the  name  by 
which  it  was  known  and  sold,  the  said  bar- 
ette was,  in  fact  and  in  truth,  beer,  and, 
regardless  of  its  Inability  to  intoxicate,  is 
prohibited  by  the  Constitution.  Of  course, 
the  name  by  which  it  was  called  cannot  affect 
its  kind  or  quality.  It  is  the  stuC  of  which 
it  is  made,  and  not  its  name,  that  gives  it 
place  among  the  prohibited  liquors  named 
In  the  Constitution. 

We  find  the  word  "beer,"  as  it  appears  in 
our  Constitution,  first  used  in  legislation  for 
the  benefit  and  protection  of  the  Indian  tribes 
of  this  country.  It  Is  hardly  conceivable 
that  the  Congress,  in  using  the  word  for 
that  purpose  and  in  that  connection,  intended 
to  limit  it  to  the  known  intoxicants  manu- 
factured and  called  by  that  name ;  the  effort, 
no  doubt,  being  to  effectually  protect  the 
wards  of  the  government,  which  could  hard- 
ly be  done  unless  the  word  was  used  in  its 
broad,  comprehensive,  and  somewhat  generic 
meaning,  as  Including  all  malt  Uquora  In 
1882,  when  the  language  of  our  Constitution 
was  first  employed  by  any  legislative  body, 
80  far  as  we  have  been  able  to  discover, 
"beer"  was  doubtless  "the  common  name 
for  all  malt  liquors,"  as  it  now  is,  whether 
of  the  Intoxicating  or  nonintoxicatlng  kind. 

The  Jadgment  of  the  lower  court  is  af- 
firmed. 

FRANKLIN  and  CUNNINQHAM,  33., 
concur. 


FOSTER  et  al  ▼,  LEITWIOH.     (No.  6456.) 
(Supreme  Court  of  Oklahoma.    Oct.  19,  1915.) 

(Syllahiu  bv  the  Court.) 

1.  JxrnoicENT  «=»19&— Motion  iroa  Judoiosnt 
NoTwnHBTANDino  VEanicr— Puiadinos. 

On  a  motion  for  judgment  nou  obstante-  ver- 
edicto, where  there  are  no  special  findings  of 
fact,  the  only  question  presented  for  review  is 
upon  the  pleadings  in  the  case. 

[E3d.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  M  367-376;   Dec.  Dig.  «=»199.] 

2.  JuDOiTENT  i8=3l99— NoH  Obstante  Vesx- 
DiCTO— Pleadings— Libel,  and  Siandeb. 

The  pleadings  in  this  case  carefully  exam- 
ined, and  found  not  to  warrant  a  judgment  in 
favor  of  plaintiSs  in  error  non  obstante  vere- 
dicto. 

[Ed.  Note.— For  other  cases,  see  Judonent, 
Cent.  Dig.  II  367-376 ;  Dec.  fttg.  «=»199!r 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Wagoner  Ciounty ; 
R.  O.  Allen,  Judge. 

Action  by  M.  A.  Leftwich  against  Oeorge 
H.  Foster  and  others.  Judgment  for  plains 
tiff,  and  defendants  bring  error.    Affirmed. 

Sponsler  &  Qraves,  W.  O.  Rittenhonse,  and 
Henry  M.  Brown,  all  of  Wagoner,  for  plain- 
tiffs in  error.  J.  C.  Pinson,  of  Coweta,  Watts 
ft  Watts,  of  Wagoner,  B.  L.  Kistler,  of  Mus- 
kogee, and  McAdams  ft  Haskell,  of  Oklaho- 
ma City,  for  defendant  In  error. 

COLLIER,  C.  TblB  action  was  Instituted 
by  ML  A.  Leftwldi  to  recover  from  George 
Foster,  Edith  B.  Foster,  and  S.  S.  Cobb,  do- 
ing business  under  the  firm  name  and  style 
of  Wagoner  County  Record,  damages  for  a 
publication  In  the  Wagoner  County  Record, 
a  newspaper  circulated  in  Wagoner  county 
and  in  many  other  parts  of  the  state.  The 
publication  complained  of  is  not  only  per  se 
libelous,  but  Is  so  scurrilous  and  Indecent 
that  we  do  not  fed  that  it  should  be  repro- 
duced in  the  Reports  of  this  state.  The  ar- 
ticle In  question  is  addressed  to  "The  Old 
Man  of  the  Times,"  but  the  name  of  plaintiff 
does  not  appear  in  the  article; 

The  petition  herein  avers  that  plaintiff  Is 
the  person  referred  to  in  said  article,  and 
that  said  article  was  published  of  and  con- 
cerning plaintiff,  and  was  intended  by  said 
defendants  and  each  of  them  to  apply  to  him. 
The  answer  of  defendants  admits  that  said 
article  was  published  as  averred,  and  does 
not  deny  that  said  article  was  published  of 
and  concerning  plaintiff.  It  sets  up  the  truth 
of  the  averments  contained  in  said  article, 
and  that  said  article  was  written  "in  the  heat 
of  great  anger  and  sudden  passion,  caused  by 
the  publication  of  false  and  slanderous  ar- 
ticles published  by  plaintiff  in  his  said  news- 
paper, the  Coweta  Times,  concerning  one  of 
the  defendants."  All  the  material  allegations 
of  the  petition  are  fully  supported  by  the  evi- 
dence offered  by  the  plaintiff,  Including  the 
testimony  of  one  of  defendants,  that  by  "Old 
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Man  of  the  Times"  was  intended  the  plain- 
tiff. Defendants  failed  to  offer  the  slightest 
evidence  in  support  of  any  of  the  defenses  set 
up  in  their  answer.  There  can  be  no  ques- 
tion that  the  petition  states  a  good  canse  of 
action. 

[1,2]  The  Jury  rendered  a  verdict  for  the 
plaintiff  in  the  sum  of  $1,000.  Defendants 
did  not  moTe  the  court  for  a  new  trial,  but 
merely  filed  a  motion  for  Judgment  non  ol>- 
stante  veredicto,  which  was  overruled  by  the 
court  and  duly  excepted  to.  This  leaves 
alone  for  our  consideration  the  question  of 
the  pleadings  in  the  case.  Section  4950,  Rev. 
Laws  1910,  provides: 

"In  all  civil  actions  to  recover  damages  for 
libel  or  slander,  it  shall  be  sufficient  to  state 
generally  what  the  defamatory  matter  was,  and 
that  it  was  published  or  spoken  of  the  plain- 
tiff, and  to  allege  any  general  or  special  dam- 
age caused  thereby,  and  the  plaintiff  to  recover 
shall  only  be  held  to  prove  that  the  matter  was 
published  or  spoken  by  the  defendant  concerning 
the  plaintiff.  As  a  defense  thereto  the  defend- 
ant may  deny  and  offer  evidence  to  disprove  the 
charges  made,  or  he  may  prove  that  the  matter 
charged  as  defamatory  was  true^  and  in  addi- 
tion thereto,  that  it  was  published  or  spoken 
under  such  circumstances  as  to  render  It  a  priv- 
ileged communication." 

Section  6140  Rev.  Laws  1910,  provides: 
"Where,  upon  the  statement  in  the  pleadings, 
one  party  is  entitled  by  law  to  judgment  in  his 
favor,  Judgment  shall  be  so  rendered  by  the 
court,  though  a  verdict  has  been  found  against 
such  party." 

It  therefore  follows  that  this  court  Is  wltb- 
out  Jurisdiction,  in  the  absence  of  special 
findings,  to  enter  Judgment  non  obstante 
veredicto,  unless  the  same  is  warranted  by 
the  pleadings.  Whitaker  v.  Crowder  State 
Bank,  26  OW.  787,  110  Pac.  776;  Choctaw, 
O.  &  W.  B.  Ca  V.  Oastanien  et  al.,  23  OkL 
735,  102  Pac.  88. 

The  Supreme  Court  of  Utah  in  the  case  of 
Kirk  V.  Salt  Lake  City,  32  Utah,  143,  89  Pac. 
458, 12  U  R.  A.  (N.  S.)  1021,  passed  squarely 
upon  this  point.    The  third  syllabus  reads: 

"The  court  has  no  authority  to  entertain  a 
motion  for  Judgment  notwithstanding  the  verdict 
on  the  ground  that  there  was  a  failure  of  proof 
as  to  some  essential  element  of  the  cause  of 
action ;  but  that  question  must  be  raised  by  a 
motion  for  nonsuit,  a  request  to  direct  the  ver- 
dict, or,  after  verdict,  by  motion  for  a  new 
trial." 

In  the  opinion  it  is  said: 

"It  is  equally  manifest  that  after  the  court 
had  submitted  the  case  to  the  jury,  and  a  verdict 
had  been  returned  upon  insufficient  evidence  to 
sustain  it,  if  such  be  the  fact,  the  only  way 
the  trial  court  could  have  corrected  the  error 
was  by  a  motion  for  a  new  trial." 

In  Maxon  v.  Gates,  136  Wis.  270,  118  N.  W. 
7i>tS,  the  Supreme  Court  of  Wisconsin  held: 

"A  motion  for  'judgment  notwithstanding  the 
verdict,'  admits  for  the  purpose  of  the  motion 
the  facts  found  by  the  Jury,  and  asserts  that, 
taking  the  verdict  at  its  race,  the  Judgment 
should  go  the  other  way,  and  it  does  not  chal- 
lenge the  sufficiency  of  the  evidence  to  support 
the  findings,  and  cannot  be  treated  as  a  motion 
to  set  aside  the  verdict  on  that  ground." 

"Such  a  judgment  can  be  rendered  only  when 


the  pleadings  entitle  the  |)arty  against  whom  the 
verdict  is  rendered  to  a  Judgment."  11  Encye. 
PI.  &  Pr.  914,  citing  Grant  v.  Alabama  Gold 
L.  Ins.  Co.^6  Ga.  67B;  Louisville,  etc,  R.  Co. 
V.  Coyne  (Ky.)  80  S.  W.  970;  McFerran  v. 
McFerran,  69  Ind<  29;  Dehord  v.  Ia  Hoe,  26 
Ind.  212;  Manning  v.  Orleans,  42  Neb.  712 
[60  N.  W.  953];  Gibbon  v.  American  Bldg., 
etc.,  Ass'n,  43  Neb.  132  [61  N,  W.  1261;  Wil- 
lotighby  V.  Willonghby,  6  Q.  B.  722,  51  E.  O.  Ii. 
722;  Gregory  v.  Brunswick,  3  Q.  B.  481,  54 
E.  C.  L.  481. 

"The  defendant  is  entitled  to  a  Judgment  non 
obstante  veredicto  where  the  plaintiff's  pleadings 
are  insufficient  to  support  a  judgment  in  his  fo- 
vor,  as  where  the  declaration  states  no  cause 
of  action,  or  where  the  plaintiff  fails  to  reply 
to  a  good  plea  of  new  matter."  11  Encyc.  of 
PI.  &  Pr.  915,  citing:  Hackett  v.  Hewitt,  67 
VL  442  [62  Am.  Kep.  182];  Boyles'  Adm'r  v. 
Overby,  11  Grat  (VaJ  202 ;  Canadian  Pac.  B. 
Co.  V.  Bobmaon,  19  Can.  Sup.  Gt.  Rep.  292. 

It  follows  that  the  trial  court  did  not  err 
in  refnring  to  Instroct  the  Jury  to  retnm  a 
verdict  for  defendants,  or  in  overmling  de- 
fendants' oral,  and  also  written,  motion  for 
Judgment  notwithstanding  the  verdict,  or  in 
awarding'  Judgment  for  plaintiff  on  the  ver^ 
diet  of  the  Jury.  In  short,  the  a{q;>eal  in  this 
case  is  without  the  slij^test  merit 

The  Judgment  of  the  trial  court  should  be 
affirmed. 

PKB  CURIAM.    Adopted  in  wh(d& 


OOBLENTZ  V.  IVBS.    (No.  5811.) 
(Supreme  Court  of  Oklahoma.    Oct  19,  1916.) 

(Syltabv  »y  th0  OovrtJ 

CHA1CFBBT7    AND    MaIRTENANCB    9s>7— IiAITD 

Held  Adv£B8ki.t  —  Yauditt  or  Corvkt- 

ANCE. 

Section  2216,  Compi  I«ws  1909  (section 
2280,  Rev.  Laws  1910),  making  it  a  misde- 
meanor to  buy  or  sell  any  pretended  right  or 
title  to  lands,  where  the  grantor,  or  Uiose  by 
whom  he  claims,  has  not  been  in  possession  or 
taken  the  rents  and  profits  thereof  for  the  space 
of  one  year  before  such  conveyance  is  executed, 
is  declaratory  of  the  common  law;  and  a  con- 
veyance made  in  contravention  thereof  by  the 
rightful  owner  of  such  lands,  as  against  the 
person  holding  the  same  adversely.  Is  inopera- 
tive. 

[Ed.  Note.— For  other  ca.ies,  see  (Jhamperty 
nnd  Maintenance,  Cient  Dig.  U  64-110;  Dec. 
Dig.  €=7.] 

Commissioners'  Opinion,  Division  Na  1. 
Error  from  District  Court,  Wagoner  (3oanty: 
B.  O.  Allen,  Judge. 

Action  by  B.  B.  Ives  against  Con.  B.  Cob- 
lentz.  Judgment  for  plaintiff,  and  defendant 
brings  error.    AfQrmed. 

Stewart  &  Stewart,  of  Muskogee,  for  plain- 
tiff in  error.  U  J.  BoaCh,  of  Moskogee*  for 
defendant  in  error. 

COLUBR,  O.  Defendant  In  error  bromgfat 
this  action  against  plaintiff  In  error  to  re- 
move cloud  on  title  to  cntain  lands  described 
in  the  petition,  which  said  lands  were  the  al- 
lotment of  Stella  Soott,  a  Creek  freedwoman. 
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and  set  tip  A  dkain  bf  title  from  the  United 
States  to  defendant  In  error,  which  said  chain 
Included  a  deed  from  said  Stella  Scott  to 
Geo.  F.  Nare,  dated  February  27,  1906;  a 
deed  from  said  Gea  F.  Nave  to  Mnskogee 
Title  &  Trust  Company,  dated  February  28, 
1906;  a  deed  from  said  Muskogee  Title  & 
Trust  Oompany  to  J.  If.  Hughes,  dated  March 
4.  1807 ;  a  deed  from  said  J.  M.  Hughes  and 
Anna  M.  Hughes,  his  wUe,  to  H.  W.  Eksk; 
and  a  deed  from  said  H.  W.  Bck  to  defend- 
ant in  error,  dated  June  22,  1908,  and  filed 
for  record  June  28,  1808.  It  is  aTened  In 
the  i)etitlon  herein  that: 

"Flaintilf  had  been  in  the  aetnal,  open,  and 
ezduBlTe  poesession  of  said  lands  since  the 
purchase  ox  same  from  the  said  Heni7  W.  Eck 
on  June  22,  1908,  and  that  his  deed  to  lald 
lands  from  the  said  Henry  W.  Eck  had  been 
of  record  in  the  office  of  Uie  register  of  deeds 
of  Wagoner  county  since  June  8,  1908;  that 
plaintiS  is  still  in  poasesslon  of  said  lands." 

Plaintiff  In  error,  by  way  of  answer,  de- 
nied the  title  at  defendant  in  error  to  said 
lands,  and  averred  that  said  Stella  Scott 
was  a  minor,  under  the  age  of  18  years,  at 
the  time  she  executed  the  said  deed  to  Geo. 
F.  Nave,  under  whom  plalntlS  claims;  that 
said  Stella  Scott  died  in  April,  1906,  unmar- 
ried and  without  issue,  and  that  the  title  to 
said  lands  became  vested  in  her  father  and 
mother.  Butcher  and  Catherine  Scott;  that 
plaintiff  in  error,  on  the  28th  day  of  March, 
1911,  purchased  said  lands  for  a  valuable 
consideration  from  said  Butcher  and  Cath- 
erine Scott  Said  answer  does  not  deny  that 
at  the  time  plaintiff  In  error  purchased  said 
lands,  defendant  in  error  was  not  in  the  open, 
adverse,  and  actual  possession  of  said  lands ; 
nor  does  It  aver  that  said  Butcher  and  Cath- 
erine Scott,  or  either  of  them,  was  In  the  ac-, 
tual  adverse  possession  of  said  lands,  or  bad 
taken  the  rents  and  profits  thereof  for  the 
space  of  one  year  before  such  conveyance 
was  executed.  Defendant  In  error  interposed 
a  general  demurrer  to  the  answer,  which  was 
sustained  by  the  court,  and  plaintiff  In  error 
declined  to  plead  further,  and  announced  her 
determination  to  stand  upon  her  answer. 
Judgment  was  rendered  for  defendant  In  er- 
ror as  prayed,  from  which  this  appeal  Is 
prosecuted. 

The  petition  in  this  case,  averring  that  the 
defraidant  in  error  was  In  the  open,  actual, 
and  advene  possession  of  the  lands  in  ques- 
tion at  the  time  Butcher  and  Catherine  Scott 
executed  the  deed  to  said  lands  under  which 
plaintiff  In  error  claims,  and  the  said  answer 
not  denying  that  defendant  In  error  was  In 
the  actual  adverse  possession  of  said  lands 
at  the  time  that  the  deed  from  Butcher  and 
Catherine  Scott  was  executed,  the  facts  stat- 
ed In  said  answer  do  not  constltnte  a  defense 
to  the  petition  of  plaintiff,  and  the  court  did 
not  err  In  sustaining  the  demurrer  to  the 
answer  and  in  rendering  Judgment  for  de- 
fendant In  error. 

In  the  case  of  Mfller  v.  Ftyer,  85  OkL  146, 


128  Pac.  713,  Hayes,  J..  WJeftUng  fOr  tke 
court,  said: 

"This  section  of  the  statute  [referring  to  sec- 
tion 2215,  Oomp.  Laws  1909  (section  2260, 
Rev.  Laws  1910)]  has  received  the  consideration 
of  this  court,  and  been  apidied  in  several  cas- 
es, all  of  which  are  referred  to  and  reviewed 
in  the  recent  case  of  Martin  v.  Cox  et  al.,  31 
Okl.  543,  122  Pa&  511.  In  thU  case  the  court 
held  that  the  foregoing  statute,  makine  it  a 
niiBdemeanoT  to  buy  or  sell  any  pretended  right 
or  title  to  land,  where  the  grantor  or  those  by 
whom  he  claims  have  not  been  in  iKtssession  or 
taken  the  rents  and  profits  thereof  for  the 
space  of  one  year  before  such  conveyance,  is 
declaratory  of  the  common  law,  and  that  a 
conveyance  made  in  contravention  thereof  by 
the  rig-htfnl  owner  as  against  the  person  holding 
adversely  is  void,  and  that  it  is  not  necessary, 
in  order  that  such  shall  be  the  result  of  the 
Eitatute,  that  the  person  holding  shall  hold  un- 
der color  of  title  at  the  time  of  the  conveyance. 
It  is  sufficient  V  he  was  in  possession  adverse 
ly  to  plaintiff  and  his  grantors." 

In  Sims  V.  Brown,  148  Paa  876,  it  is  held : 
-  "Section  2216.  Oomp.  Laws.  1909  (f  2260, 
Rev.  Laws  1910),  making  it  a  misdemeanor  to 
buy  or  sell  any  pretended  right  or  title  to 
lands,  where  the  grantor,  or  those  1^  whom  he 
claims,  has  not  been  in  posnession  or  taken 
the  rents  and  profits  thereof  for  the  space  of 
one  year  before  such  conveyance  is  executed,  is 
declaratory  of  the  common  law ;  and  a  convey- 
ance made  in  contravention  thereof  by  the  right- 
ful owner  of  such  lands,  as  against  the  person 
holding  the  same  adversely,  is  inoperative,  re- 
gardless of  whether  or  not  such  adverse  holder 
is  holding  under  color  of  title." 

We  therefore  recommend  that  this  canse  be 
affirmed. 

PSJR  CURIAM.    Adopted  in  whole. 


STOCKYARDS  STATE  BANK  v.  JOHN- 
STON et  aL    (No.  6684.) 

(Supreme  Court  of  Oklahoma.    Oct  19,  1915.) 
(Byllabut  bv  the  Court.) 

1.  USUBT  ^=»76— CONTBACTS— VAIJDITT. 

The  statute  of  this  state  does  not  make  a 
contract,  tainted  with  usury,  absolutely  void. 

[Ed.  Note.— For  other  cases,  see  Usury,  Cent 
Dig.  IS  149-162;    Dea  Dig.  <S5>7e.] 

2.  Chattel   Mobtoaqeb   ®s>  172  —  Replevin 
BT  MoBTOAaBB— Issues. 

In  an  action  in  replevin,  like  the  case  at 
bar,  the  only  question  in  issue  is  the  mortgagee's 
right  to  the  possession  of  the  property  covered 
by  the  mortgage,  and  the  amount  due  on  the 
notes  is  only  incidentally  involved. 
[Bd.  Note.— For  other  cases,  see  Chattel  Mort- 
ages,  Cent  Dig.  {{  806-308.  310-816;  Dec. 
"lig.  «=»172.] 

3.  Obatibl  Mobtoaobs  «S9162— Pobsbssion 
of  Propbbtt— Rioht. 

If  anything  is  due  on  notes  secured  by  a 
chattel  mortgage,  and  the  terms  of  the  same 
have  become  broken,  the  mortgagee  would  be  en- 
titled to  the  possession  of  the  mortgaged  prop- 
erty. 

[Eid.  Note.— For  other  cases,  see  Chattel  Mort- 
g^es,  Cent  Dig.  U  286-288;    Dec.  Dig.  «a» 

4.  Ububt  «=9lll  —  Dktbrsb  —  Failubb  to 
Plead— Watvbb. 

The  defense  of  usury  ia  a  privilege  extend- 
ed by  the  statute  whidi  can  be  either  claimed 
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or  waived,  and  in  order  to  be  available  to  those 
wlio  desire  to  claim  the  privilege  extended,  it 
must  be  specifically  pleaded,  and,  if  not  so  plead- 
ed it  will  be  deemed  as  waived. 

[Ed.  Note.— For  other  cases,  see  Usury,  Cent. 
Dig.  ii  272-306;  Dec.  X>ig.  <S=111.] 

6.  UeUBY   «=»111  —  DlFKNSB  —  Pkksbntatiom 

SY  Demttrbeb. 

The  defense  of  usury  cannot  be  raised  by 
demurrer  to  a  petition  which  declares  upon  a 
usurious  contract. 

[Ed.  Note. — ^For  other  cases,  see  Usury,  Cent. 
Dig.  §1  272-306;   Dec.  Dig.  <S=9lll.] 

Comiuissioners'  Opinion,  Diyisioa  Na  4. 
Error  from  DiBtrict  Court,  McClaln  County : 
B.  McMillan,  Judge. 

Action  by  the  Stockyards  State  Bank 
against  W.  M.  Johnston  and  others.  A.  de- 
murrer to  the  petition  was  sustained,  and 
plaintiff  brings  error.  Beversed  and  re- 
manded. 

Vaught  &  Ready  and  John  H.  Halley,  all 
of  Oklahoma  City,  for  plaintiff  In  error. 

MATHEWS,  C.  The  parties  will  be  desig- 
nated here  as  in  the  trial  court  On  the 
14th  day  of  March,  1913,  the  plaintiff  insti- 
tuted this  action  in  replevin  in  the  district 
court  of  McClaln  county.  In  Its  petition 
plaintiff  alleged,  in  substance,  that,  on  the 
2l8t  day  of  January,  1911,  defendants  bor- 
rowed of  plaintiff  the  sum  of  $1,000,  evi- 
denced by  a  note  executed  to  It  by  defend- 
ants due  the  1st  day  of  November,  1011,  in 
the'  sum  of  $1,141,  bearing  interest  at  the 
rate  of  10  per  cent,  per  annum  after  ma- 
turity. Plaintiff  further  alleged  that  the 
sum  of  $141  shown  In  said  note  was  the 
amount  charged  defendants  as  Interest  on 
said  $1,000  from  January  21,  1911,  to  No- 
vember 1,  1911,  but  avers  that  It  now  In- 
tends to  charge  defendants  Interest  on  said 
loan  at  the  rate  of  10  per  cent  per  annum, 
and  waives  all  interest  above  $77.88  due  on 
jfovember  1, 1911 ;  that  there  was  due  plain- 
tiff on  said  loan,  on  December  6,  1911,  the 
sum  of  $1,087.40;  that  defendants  had  paid 
$287.85,  leaving  yet  due  on  that  date  the 
sum  of  $799.55;  that  on  the  22d  day  of 
April,  1912,  there  was  due  plaintiff  the  sum 
of  $830.13,  including  the  principal  and  the 
interest  calculated  at  10  per  cent  per  an- 
num ;  that  the  defendants  paid  on  that  date 
$53,  leaving  the  sum  of  $777.13  still  due; 
that  on  that  date  the  defendants  executed  to 
plaintiff  a  second  note  in  the  sum  of  $957.95, 
due  on  the  20th  day  of  October,  1^12,  with  10 
per  cent.  Interest  per  annum  from  maturity, 
and  that  it  was  agreed  that  the  first  note 
given  should  not  be  canceled,  but  held  as  col- 
lateral to  the  second  note;  that  the  second 
note  called  for  Interest  greater  than  the  le- 
gal rate,  but  the  plaintiff  waived  all  inter- 
est in  excess  of  10  per  cent,  per  annum  and 
<lemanded  Interest  on  the  ^um  of  $777.13  at 
the  rate  of  10  per  cent  i>er  annum  from 
April  22, 1912,  to  October  20, 1912,  in  the  sum 
of  $39.82,  and  that  there  was  due  plaintiff 


on  the  20th  day  of  October,  1012,  the  sum  of 
$816.95  on  which  date  $15  was  paid,  leaving 
a  balance  of  $801.95  due  and  unpaid;  that 
the  Interest  thereon  from  the  20th  day  of 
October,  1912,  at  the  rate  of  10  per  cent  per 
annum  to  the  12th  day  of  Mardti,  1913,  is 
$31.46,  and  that  on  that  date  there  was  due 
plaintiff  the  sum  of  $833.41,  with  an  addi- 
tional sum  of  10  ptf  cent  thereof  as  attor- 
ney fees  as  stipulated  in  said  notes.  Plain- 
tiff further  alleged  that  at  the  same  time 
each  of  said  notes  were  executed,  for  the 
purpose  of  securing  the  same,  the  defendants 
also  executed  to  plaintiff  a  mortgage  upon 
certain  personal  prcverty,  copies  of  said 
mortgages  being  attached  to  its  petition,  and 
that  it  was  provided  in  said  mortgages  that 
if  said  defendants  fall  to  pay  any  part  of 
the  Indebtedness  secured  thereby  when  due, 
the  plaintiff  may  take  possession  thereof  and 
sell  the  same  to  pay  said  Indebtedness,  costs, 
expenses,  and  attorney  fees.  Plaintiff's  pe- 
tition contained  the  following: 

"That  the  conditions  of  the  mortgage  have 
been  broken  in  this,  to  wit :  That  said  defend-  ' 
ants  have  failed  and  refused  to  pay_  the  sums 
due  for  which  said  mortgages  were  given  as  se- 
curity, by  reason  of  which  failure  said  plain- 
tiff became  immediately  entitled  to  the  posses- 
sion of  all  the  personal  property  described  in 
said  chattel  mortgage,  for  the  ijurpose  of  selling 
said  personal  property  to  satisfy  the  amount 
due  from  said  defendants,'  and  each  of  them,  to 
this  plaintiff.  Plaintiff  further  states  that  by 
virtue  of  the  matters  above  set  forth  said  plain- 
tiff has  a  special  interest  in  all  of  the  personal 
property  described  in  said  chattel  mortgage, 
that  it  has  made  demand  upon  said  defendants 
for  the  ddivery  of  said  personal  property  for 
the  purpose  above  set  fortii,  but  that  said  de- 
fendants have  failed  and  refused  to  deliver  said 
personal  property  to  said  plaintiff  for  said  pur- 
poses." 

The  statutory  affidavit  for  replevin  was 
filed  In  the  case,  and  the  property  taken  un- 
der a  writ  issued  thereon.  The  defendants 
demurred  to  said  petition  upon  the  grounds 
that: 

"Said  petition  does  not  state  facts  sufficient  to 
entitle  plaintiff  to  a  lien  upon  the  property,  as 
in  said  petition  claimed  and  set  forth,  and  relief 
prayed  for  therein." 

The  trial  court  sustained  this  demurrer, 
holding  "that  the  lien  of  plaintiff  on  tlie 
property  replevied  had  been  waived."  From 
this  ruling,  the  plaintiff  appealed. 

Defendants  have  not  favored  us  with  a 
brief  la  this  cause,  and  on  that  account  we 
are  not  informed  upon  what  theory  the  de- 
murrer was  urged  against  the  petition,  nor 
the  court's  reasons  for  sustaining  the  same, 
except  from  the  information  imparted  in 
plaintUTs  brief,  which  we  acc^t  as  correct 

The  contract  was  admittedly  usurious,  and 
an  attempt — futile  we  think — ^was  made  to 
purge  the  same  by  offering  to  waive  all  the 
interest  charged  above  the  contract  rate  of 
10  per  cent  per  annum. 

[1]  It  is  apparent  tliat  the  <»il7  question 
presented  in  this  case  is.  Is  a  mortgage  void 
which  is  glTOi  to  secure  notes  whidl  betue  a 
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nsTuions  rate  ot  Interest?  The  mortgage  and 
note  stand  or  fall  together.  Bach  bad  their 
origin  In  the  same  transaction.  Usury  was 
not  known  to  the  common  law,  being  a  crea- 
ture ot  the  statute,  and  therefore  we  must 
look  to  the  statute  In  each  particular  Juris- 
diction to  determine  the  rights  and  remedies 
of  the  parties  to  a  usarious  transaction.  39 
Cyc.  1006.  While  usury  statutes  usually  pro- 
hibit the  making  of  contracts  of  loan  at  a 
higher  rate  than  the  specified  legal  rate,  they 
also  provide  specific  penalties  and  forfeitures 
for  violation  thereof,  which  preclude  the  im- 
plication in  such  cases  that  the  legislators 
Intended  contracts  in  violation  of  such  statr 
utes  to  be  absolutely  void.  In  some  states, 
taowev«r,  contracts  in  violation  of  the  usury 
statutes  have  been  specifically  declared  void 
by  the  very  terms  of  the  statute  (39  Cyc.  911), 
and  to  determine  whether  or  not  such  usuri- 
ous contracts  are  void  we  need  look  no  far- 
ther than  the  statute  of  the  state,  as  the 
statute  itself  is  controlling.  The  penal  stat- 
ute of  this  state  thereon  (section  1006,  Rev. 
Laws  1910)  reads  as  fc^ows: 

"The  taking,  receiving,  reserving  or  charging 
a  rate  of  interest  greater  than  is  allowed  by  the 
preceding  section  (which  provides  that  the  rates 
of  6  and  10  per  cent,  shall  be  respectively  the 
legal  and  maximum  contract  rates  of  interest) 
shall  be  deemed  a  forfeiture  of  twice  the  amount 
of  interest  which  the  note,  bill  or  other  evi- 
dence of  debt  carries  with  it,  or  which  has  been 
agreed  to  be  paid  thereon.  In  case  a  greater 
rate  of  interest  lias  been  paid,  the  person  by 
whom  it  has  been  paid,  or  hia  legal  representa- 
tives, may  recover  from  the  person,  firm  or  cor- 
poration taking  or  rccei\'ing  same,  in  an  action 
ID  the  nature  of  an  action  of  debt,  twice  the 
amount  of  the  interest  so  paid:  Provided,  sneli 
action  shall  be  brought  within  two  years  after 
the  maturity  of  such  usurious  contract;  pro- 
vided, further,  that  before  any  suit  can  be 
brought  to  recover  such  usurious  interest,  the 
party  bringing  such  snit  must  make  written  de- 
mand for  return  of  such  usury." 

From  a  reading  of  the  above  statute  it  is 
quite  apparent  that  the  penalty  for  exacting 
nsnry  in  this  state  makes  a  person  guilty 
thereof  liable  for  certain  penalties  provided 
for  in  this  statute,  and  does  not  render  the 
entire  contract  void,  unless  the  penalties  ex- 
ceed the  amount  due  under  the  contract.  The 
pleadings  herein  divulge  that  the  defendants 
received  in  cash  from  plaintlfTs  the  snm  of 
$1,000.  By  no  construction  placed  upon  the 
above-quoted  statute  can  It  be  shown  that 
the  penalties  that  can  be  thereunder  forfeited 
to  the  defendants  will  exceed  or  equal  $1,000. 
Therefore  defendants,  after  having  been  al- 
lowed the  entire  set-off  permitted  under  this 
statute,  will  still  be  due  the  plaintiff  a  con- 
siderable sum,  as  the  pleadtngs  divulge ;  and, 
as  the  petition  so  far  has  been  attacked  by 
demnrrer  only,  the  facts  set  out  in  the  peti- 
tion are  to  be  taken  as  confessedly  true. 

[2,  3]  The  plaintiff  is  suing  in  this  case, 
not  for  a  foreclosure  of  its  mortgage,  nor 
does  It  Mek  a  money  Judgment  against  de- 
fendants upon  the  notes,  but  this  is  a  suit  in 
replevin,  and  the  only  question  in  issue  now 
la  the  mortgagee's  right  of  possession  of  the 


personal  property  covered  by  the  mortgages, 
and  the  demurrer  filed  by  the  defendants 
only  challenges  plaintiff's  right  to  take  pos- 
session of  the  property  under  the  terms  of 
the  mortgage,  and  the  amount  due  plaintiff 
on  the  notes  is  only  incidentally  Involved, 
because,  unless  there  is  some  amount  due  on  ' 
the  notes,  plaintiff  would  not  be  entitled  to 
the  possession  of  the  mortgaged  property, 
but  if  there  be  any  amount  due  and  unpaid, 
it  would  be  entitled  to  the  possession  of  the 
same  fbr  the  purpose  of  advertising  and  sell- 
ing it  under  the  mortgage  as  the  statute  pro- 
vides. In  Jones  v.  Bostick,  35  Okl.  363,  129 
Pac.  718,  on  this  point  it  is  declared: 

"The  question  for  determination  under  the  is- 
sues is  as  to  whether  the  plaintiff  was  entitled 
to  possession  of  said  property  under  said  mort- 
gage. If  anything  was  due  on  said  notes,  the 
plaintiff  was  entitled  to  recover  said  possessioh. 
The  notes  were  due  at  the  time  the  action  was 
brought,  and  default  had  been  made  under  the 
terms  ot  said  mortgage." 

[4]  But  it  may  be  observed,  further,  that 
the  defense  of  usury  is  a  privilege  extended 
by  the  statute  which  can  be  either  claimed 
or  waived,  and,  in  order  to  be  available  to 
those  who  desire  to  claim  the  privilege  ex- 
tended. It  must  be  specifically  pleaded,  and 
If  not  so  pleaded  will  be  deemed  as  waived. 

[S]  In  American  Building,  Loan  &  Tontine 
Savings  Ass'n  v.  Haley  et  al.,  132  Ala.  135, 
31  South.  88,  the  syllabus  is  as  follows: 

"Where  a  bill  to  foreclose  a  mortgage  is  fram- 
ed for  foredoeure  as  to  unpaid  principal  of  the 
sum  secured,  as  well  as  for  charges  claimed  to 
be  usurious,  a  demurrer  to  the  whole  bill  will 
not  raise  the  question  of  usury." 

To  the  same  effect  is  the  holding  in  the 
case  of  Petterson  et  aL  v.  Berry,  125  Fed. 
902,  60  C.  O.  A.  610: 

"The  defense  of  usury  cannot  be  made  by  de- 
murrer to  a  bill  or  complaint  to  foreclose  a 
mortgage  for  both  principal  and  interest  of  the 
debt,  where  such  defense,  under  the  statute,  af- 
fects only  the  interest" 

The  same  rule  is  laid  down  in  39  Cyc,  at 
page  1046  thereof,  as  follows: 

"In  states  where  usury  only  forfeits  the  whole 
or  a  part  of  the  interest  payable  under  the  con- 
tract, a  plea  of  usury  in  bar  of  the  action  will  be 
bad  on  demurrer." 

The  case  of  Meadors  v.  Johnson,  from  our 
own  courts,  found  in  27  Okl.  544,  112  Pac. 
1121,  is  direct  in  point  on  the  proposition 
now  under  consideration  and  also  decisive  of 
the  point  previotisly  discussed.  This  case 
was  one  in  ejectment  to  recover  possession 
of  certain  real  property,  to  which  plaintiff 
claimed  title  through  a  foreclosure  by  adver- 
tisement under  a  jKiwer  of  sale,  and  in  which 
defendant  interposed  the  defense  of  usury, 
and  the  lower  court  sustained  a  demurrer  to 
the  defense.  Judge  Hayes,  who  decided  the 
case,  held  as  follows: 

"There  was  no  error,  however,  in  sustaining 
the  demurrer  to  the  defense  of  usury.  That  at- 
tempted defense  was  pleaded  by  defendant  upon 
the  theory  that  section  4736,  Mansf.  Dig.  Ark. 
(Ind.  T.  Ann.  St  1889,  ^  3046),  prescribing  as 
a  penalty  for  usury  that  any  contract  affected 
therewith  shall  be  void,  applies  to  the  mortgage 
in  the  case  at  bar,  and  to  the  note  which  the 
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mortgage  secured.  In  this  assumption  plaintiff 
is  in  error.  The  mortgage  was  executed  to  a 
national  bank,  and  section  5198,  6  Fed.  St.  Ann. 
D.  133  (18  Stat  320,  U.  S.  Comp.  St.  1901,  p. 
3493),  axes  tlie  penalty  for  a  national  banks 
charging  a  rate  of  interest  greater  than  is  al- 
lowed by  the  law.  Under  the  penalty  prescribed 
by  this  statute,  only  the  interest,  where  it  has 
not  been  paid,  is  forfeited  fbr  violation  of  the 
statute ;  and,  where  the  interest  has  been  paid, 
a  right  of  recovery  in  an  action  therefor  for 
twice  the  amount  of  the  interest  paid ;  but  the 
usurious  elemoit  of  the  contract  does  not  vi- 
tiate the  entire  contract.  Defendant,  in  his  an- 
swer, alleges  that  he  has  made  payments  on  the 
interest,   but   there  is  no  contention   that  the 

Erincipal  of  the  note  secured  by  the  mortgage 
as  ever  been  paid.  A  charge  of  usury,  there- 
fore, by  the  bank  would  not  defeat  the  foreclo- 
sure of  the  mortgage  to  enforce  the  payment  of 
the  principal." 

We  take  the  following  excerpt  from  the 
case  of  ^tna  Boilding  &  Loan  Ass'n  v.  Ran- 
dall et  al.,  23  Okl.  45,  99  Pac.  655,  which 
holds: 

"Usury  must  be  specifically  pleaded,  and  in 
an  action  where  this  defense  is  waived,  either 
directly  or  by  implication,  as  by  the  defendant 
setting  up  other  matters  of  defense^  the  fact 
that  the  contract  sued  on  provides  for  interest  in 
excess  of  the  legal  rate  will  not  of  itself  justify 
the  court  in  finding  the  same  usurious,  requiring 
the  forfeiture  of  all  interest." 

From  the  foregoing  decisions  we  conclude 
that  it  is  the  settled  law  of  this  state  that, 
even  where  there  la  usury  apparent  upon  the 
face  of  the  petition  and  the  contract  sued 
on,  or  in  either,  this  fact  will  not  render  the 
note  and  mortgage  sued  on  void,  but  oper- 
ates to  subject  the  person  exacting  such 
usury  to  be  mulched  in  certain  penalties  and 
forfeiture  allowed  by  statute,  but  before  the 
party  can  avail  himself  of  the  benefit  of  the 
same,  It  must  be  affirmatively  claimed  by 
the  person  entitled  thereto,  and  unless  the 
contract  divulges  the  same  on  Its  face,  the 
burden  of  proof  also  rests  on  the  party  claim- 
ing the  penalty  to  prove  the  charge  of  usury. 

For  the  reasons  given  the  Judgment  should 
be  reversed  and  remanded,  with  instructions 
to  the  trial  court  to  overrule  defendants'  de- 
murrer. 

PBB  CURIAH.    Adopted  in  whole. 


WEBSTER  V.  ROBINSON.      (No.  6437.) 

(Supreme  Court  of  Oklahoma.    Oct  19,  1915.) 

(Byllabut  &y  Me  Court.) 

Appeal  and  Ebbob  <8=»1003— Vebdict— Cow- 

FIJCTING  Evidence. 

The  first  paragraph  of  the  syllabus  in  Tulsa 
Street  Railway  Company  v.  Jacobson,  40  Okl. 
lis,  136  Pac.  410,  is  adopted  as  the  syllabus  in 
this  case. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3936-3937 ;  Dec.  Dig.  «=» 
1002.] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  County  Court,  Wagoner  County ; 
W.  T,  Hunt,  Judge. 


Action  by  S.  S.  Webster  against  John  Rob- 
inson. Judgment  for  defendant,  and  plain- 
tifl  brings  error.    Afflrmed. 

J.  S.  Severson,  of  Broken  Arrow,  tm  plaln- 
tiff  in  error.  J.  Carter  Cook,  of  Coweta,  for 
defendant  in  error. 

OAI/BBAITH,  C  This  Is  an  appeal  from 
the  judgment  of  the  trial  court  rendered  up- 
on the  verdict  of  a  jury  in  an  attachment 
suit  instituted  by  the  landlord  against  his 
tenant. 

One  error  assigned  is  "that  the  decision  of 
the  court  is  not  sustained  by  any  evidence 
and  is  contrary  to  law."  Waiving  the  form 
of  this  assignment,  we  take  It  that  it  is  in- 
tended to  raise  the  objection  that  there  was 
no  evidence  to  support  the  verdict.  The 
plaintUf  contended  that  there  was  due  him 
from  the  defendant  104  bushels  of  com  as 
rent  The  defendant  denied  this,  and  claim- 
ed that  be  had  delivered  all  of  the  com  that 
was  due  his  landlord  under  the  rental  con- 
tract The  Issue  thus  presented  for  determi- 
nation was  one  of  t&it.  It  was  admitted  that 
the  plaintlft  was  the  landlord,  and  the  de- 
fendant the  tenant;  that  the  landlord  was 
entitled  to  one-fourth  of  the  com  grown  up- 
on the  leased  premises  as  rent  The  plaintiff 
swore  that  there  were  104  bushels  of  com 
still  due  him  as  rent  The  defendant  swore 
that  there  was  not  any  amount  due.  The 
jury  found  for  the  defendant  There  was 
testimony  to  support  a  verdict  for  either 
party.  There  is  evidence  to  support  this  ver- 
dict Under  the  repeated  holdings  of  this 
court,  where  there  is  evidence  reasonably 
tending  to  support  the  verdict  of  the  jury  in 
a  law  case,  the  verdict  is  binding  upon  this 
court. 

One  other  error  Is  argued  by  the  plalntlfl 
in  error;  that  is,  that  the  court  erred  in  per- 
mitting the  defendant  to  testify  as  to  the 
amount  of  com  grown  on  the  leased  premises 
for  the  year  for  whldi  the  rent  is  claimed. 
It  Is  argued  that  the  rental  cmtract  was  in 
writing,  and  it  prescribed  the  method  of  es- 
timating the  amount  of  com  grown,  and  that 
that  method  only  could  be  employed  to  ascer- 
tain the  amount  of  rent  due.  It  is  true  that 
the  contract  was  In  writing,  and  that  it  pre- 
scribed the  method  of  estimating  the  amount 
of  com,  bat  the  evidence  also  shows  that  the 
estimate  was  not  made  in  the  manner  pre- 
scribed in  the  contract,  and  the  amount  of 
com  that  had  been  actually  produced  was  In 
doubt  It  was  therefore  competent  for  the 
defendant  to  show  by  evidence,  otherwise 
competent,  the  amount  of  corn  actually 
grown  on  the  premises. 

We  find  no  prejudicial  error  In  the  record, 
and  therefore  recommend  that  the  Judgment 
appealed  from  be  affirmed. 

PER  CURIAM.    Adopted  In  whole. 
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CLA.EKB  ▼.  XnHLEIN.     (No.  6874.) 
(Supreme  Ck>urt  of  Oklahoma.    Oct  19,  1916.) 

fByUalut  hv  th«  OomrtJ 

1.  EviDBNCE  ®=»497  —  Action  fob  Bert  — 

O0UNTEB0I.AnC  —  DAMAGES  —  OPINION  BVI- 
DKNCE. 

C.  rented  from  TJ.  the  lower  story  of  a 
building  in  the  city  of  El  Reno,  In  which  C.  con- 
ducted a  mercantile  business.  Afterwards  TJ. 
rented  the  upper  story  of  said  building  to  an- 
other, which  was  used  as  a  gambling  establish- 
ment. U.  brought  an  action  against  C.  to  recov- 
er the  agreed  rents  for  said  store  building, 
and  C.  sought  to  defeat  such  action  by  a  coun- 
terclaim for  damages,  by  reason  of  the  mainte- 
nance of  said  gambling  establishment,  but  fail- 
ed to  offer  any  evidence  to  show  bow  and  to 
-what  extent  he  had  thereby  been  damaged,  but 
testified  that  it  was  his  opinion  that  he  had  been 
thus  damaged.  Held,  that  bis  opinion  as  to 
the  damage  thus  suffered  by  him  was  not  legal 
evidence  upon  which  to  predicate  his  attempted 
counterclaim. 

[Ed.  Note.— £\>r  other  cases,  see  Evidence, 
Cent.  Dig.  H  2285-2288;   Dec  Dig.  «=>407.] 

2.  Afpbai.  and   Erbor   iS=»1170— Tbiai.  «s> 

Idl — HARUI.ESS   EBBOB— INSTBUOTIONS. 

Where  the  evidence  is  in  conflict  as  to  the 
time  when  notice  was  given  by  the  tenant  to  the 
landlord  of  the  existence  of  a  gambling  estab- 
lishment over  a  place  of  business  rented  by  such 
tenant  from  said  landlord,  it  is  error  for  the 
court  to  instruct  the  jury  as  to  the  time  when 
such  notice  was  given ;  such  instmction  being 
an  invasion  of  the  province  of  the  jury.  But 
where  the  tenant,  as  in  the  instant  case,  fails 
to  oCer  legal  evidence  as  to  any  damage  suffered 
by  him,  such  instruction  is  harmless. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  4082.  4066,  4075.  4008, 
4101,  4454,  454a-4M5 ;  Dec.  Dig.  «=»1170; 
Trial,  Cent.  Dig.  §8  413,  436,  439-441,  446-464, 
456-466;    Dec.  Dig.  <S=s>104.] 

CommlssloDers'  Opliiion,  Division  No.  1> 
Error  from  Cioanty  Court,  Canadian  (bounty ; 
W.  A.  Maurer,  Judge. 

Action  by  August  Ulhlein  against  W.  J. 
Clarke^  Judgment  for  plaintiff,  and  defend- 
ant  brings  error.     Affirmed. 

B.  B.  Forrest,  of  S3  Reno,  for  plalntUt 
In  error.  Babcock  &  Tberathan,  at  M  Beno, 
for  defendant  in  error. 

COLLIER,  O.  This  Is  an  action  to  recover 
7270  for  rents  for  the  first  floor  of  a  build- 
ing in  the  city  of  El  Reno,  under  a  lease  en- 
tered into  by  and  between  plaintiff  in  error 
and  defendant  in  error.  Hereafter  the  par- 
ties will  be  designated  as  they  were  in  the 
trial  court  The  only  defense  interposed  on 
the  part  of  defendant  Is  that  the  plaintiff  per- 
mitted the  upper  part  of  the  building  over 
defendant's  store  to  be  nsed  as  a  gambling 
establishment  A  great  deal  of  Illegal  evi- 
dence was  admitted  against  the  objection  of 
plaintiff,  as  to  damages  sustained  by  plain- 
tiff, by  reason  of  the  gambling  establishment 
being  over  his  store;  but  there  la  no  legal 
evidence  whatever  upon  which  the  jury  could 
base  any  computation  of  loss  of  profits  or 
other  damage  suffered  by  defendant  There 
is,  in  fact  no  legal  evidence  whatever  that 


defendant  sustained  any  loss  by  reason  of 
the  gambling  establishment  being  over  the 
place  of  business  of  defendant  The  evi- 
dence of  defendant  giving  his  opinion  as  to 
the  loss  sustained  by  him,  was  illegal  evi- 
dence, and  should  not  have  been  admitted. 
The  evidence  was  in  conflict  as  to  the  time 
when  defendant  notifled  plaintiff's  agent  of 
the  existence  of  the  gambling  establishment 
over  defendant's  stora  Judgment  was  ren- 
dered for  plaintiff  for  $170.  Motion  for  new 
trial  was  filed,  overruled,  and  excepted  to. 
This  appeal  is  prosecuted  to  reverse  said 
judgment 

[1 , 2]  There  are  four  assignments  of  error, 
but  as  stated  in  defendant's  brief,  the  point 
relied  upon  for  reversal  is  the  giving  of  ta- 
struction  No.  0,  whidi  is  as  follows: 

"You  are  further  instructed  that  the  lessor  of 
a  building  has  no  right  to  lease  such  building  to 
any  person  or  persons  for  an  unlawful  purpose, 
nor  to  permit  any  person  or  persons  to  occupy 
the  building  for  unlawfal  parposes,  and,  if  ne 
does  so,  then  be  would  be  liable  in  damages  to 
any  person  or  persons  who  may  have  been  in- 
jured by  reason  of  such  unlawfal  letting.  But 
if  yon  believe  from  the  evidence  in  this  case 
that  the  plaintiff,'  through  liis  agent  permitted 
the  upstairs  of  said  building  to  be  used  for  an 
unlawful  purpose,  and  the  defendant  was  injured 
in  his  beneficial  enjoyment  and  In  loss  of  profits 
from  his  business  by  reason  of  such  unlawful 
letting,  then  the  plamtiff  would  be  liable  to  the 
defendant  in  damages  in  such  amount  as  you 
may  believe  from  the  evidence  be  has  sustained 
subsequent  to  the  date  that  he  notified  the  plain- 
tiff or  his  agent  of  the  unlawful  use  and  occu- 
pancy of  the  upstairs  of  said  building,  which, 
under  the  evidence  in  this  case,  was  on  or  about 
the  lat  day  of  December,  1012;  and,  if  the  de- 
fendant was  damaged  in  any  way  by  reason  of 
such  unlawful  occupancy,  it  is  the  duty  of  the 
jury  to  determine  the  amount  of  such  damage  he 
sustained  by  reason  thereof,  subsequent  to  the 
said  1st  day  of  December,  1912." 

Said  Instruction  does  not  correctly  state 
the  law.  The  evidence  upon  the  question  as 
to  the  time  when  defendant  notifled  plaintiff 
of  the  existence  of  the  gambling  eBtablish- 
ment  over  his  store  was  in  conflict;  and  the 
court  in  said  instruction  invaded  the  prov- 
ince of  the  jury,  and  said  instruction  should 
not  have  been  given.  But,  inasmuch  as  de- 
fendant fails  to  show  by  legal  evidence  any 
damage  arising  to  him  by  reason  of  the  es- 
tablishment of  the  gambling  establishment 
over  hla  store,  it  was  entirely  Immaterial  aa 
to  when  he  notifled  plaintiff  of  the  existence 
of  said  gambling  eatabliafament  Consequent- 
ly said  Instruction  No.  6  was  without  preju- 
dice. ThlB  court  has  repeatedly  held  that 
under  and  by  virtue  of  section  4791,  Rev. 
Laws  1910,  it  will  disregard  any  error  or 
defense  in  the  pleadings  or  proceedings 
which  does  not  affect  any  substantial  rights 
of  the  adverse  party.  St  L.  &  S.  F.  B.  Co. 
V.  Houston,  27  Okl.  719, 117  Pac.  184;  Brook 
V.  Bayless  et  aL,  6  Okl.  668,  52  Pac.  738; 
Blackwell  et  aL  v.  Hatch,  13  OkL  169,  73 
Pac.  933;  Graham  v.  Helnrlch  et  aL,  IS  OkL 
107,  74  Pac.  328. 

The  result  of  the  trial,  by  reason  of  the 
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fact  that  the  court  permitted  Illegal  evi- 
dence to  go  to  the  Jury  as  to  the  damages 
sustained  by  defendant,  resulted  In  a  verdict 
more  favorable  to  defendant  than  be  was 
entitled  to;  and  therefore  there  was  no 
ground  whatever  upon  which  to  base  a  new 
trial,  and  the  court  properly  overruled  the 
motion  therefor. 

The  Judgment  of  the  trial  court  should  be 
affirmed. 

PER  CURIAM.     Adopted  In  whole. 


BRITTON  et  aL  V.  LOMBARD.     (No.  6770.) 
(Supreme  Court  of  Oklahoma.    Oct  19,  VdiS.) 

(Sythtiut  by  <A«  Court.) 

1      T^TTHIBflSl 

It  is  provided  by  Jlev.  Laws  1910,  {  900, 
that  duress  consists  m :  (1)  Unlawful  confine- 
oient  of  the  person  of  the  party,  or  of  the  hus- 
band or  wife  of  such  party,  or  of  an  ancestor, 
descendant,  or  adopted  child  of  such  party, 
husband  or  wife;  (2)  unlawful  detention  of 
the  property  of  any  such  person:  or  (3)  confine- 
ment of  such  person,  lawful  in  form,  but  fraud- 
ulently obtained,  or  fraudulently  made,  unjustly 
harassing  or  oSensivo. 

[Ed.  Notei — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Duress.] 

2.  Appeal  and  Ekrob  €=91064— Gbound  roR 

RKVEBSAI, — INSTEUCTIONB— DUKESS. 

Where  the  defense  to  a  contract  was  that 
it  was  obtained  by  duress,  and  the  court  in- 
structs the  jury  that  the  word  "duress''  means 
such  a  powerful  influence  and  dominion  over 
another  as  to  take  away  free  agency,  and  de- 
stroy the  power  of  withholding  assent  in  a 
person  of  ordinary  firmness,  held  reversible  er- 
ror, especially  where  an  instruction  was  re- 
quested in  the  words  of  the  statute. 

[Ed.  Kote. — For  other  cases,  see  Apiieal  and 
Error,  Cent.  Dig.  ${  4219,  4221-^224;  Pec.  Dig. 
«=>1064.] 

3.  Duress— Decisions  from  Other  States. 

What  constitutes  duress  In  Oklahoma  is 
provided  by  statute,  and  authorities  from  other 
states  having  no  such  statute  have  no  applica- 
tion. 

Commissioners'  Opinion,  Division  No.  2. 
Jirror  to  County  Coflrt,  Tulsa  Connty ;  Conn 
Linn,  Judge.   . 

Replevin  by  W.  L.  Britton  and  another, 
partners  doing  business  as  the  Talsa  Music 
Company,  against  Clara  Lombard.  Judgment 
for  defendant,  and  plaintiffs  bring  error.  Re- 
versed and  remanded,  for  new  trial. 

This  was  an  action  of  replevin  to  recover 
a  player  piano  alleged  to  have  been  sold  to 
the  defendant  on  monthly  payments,  the 
plaintiffs  in  error  securing  the  payments  by  a 
contract,  which  provided  that  the  vendors 
should  retain  the  tittle  until  full  payment,  and 
further  providing  that,  in  case  default  should 
be  made  In  any  of  the  monthly  payments,  the 
vendors  might  take  possession.  The  petition 
alleged  a  default  in  the  payments,  and  a  de- 
mand and  refusal,  and  that  the  plaintiffs 
were  entitled  to  the  Immedlnte  possession. 
The  defendant's  answer,  which  was  verified, 


was  a  general  denial,  and  farth^  alleged 
that  no  demand  had  been  made,  and  that  the 
action  ought  of  right  to  abate,  and  the  par- 
ties restored  to  their  original  twsltion.  She 
denied  the  alleged  indebtedness,  and  denied 
detaining  the  property.  She  alleged  that  her 
signature  was  obtained  to  tlie  conditional 
sale  contract  by  and  through  fraud  and  du- 
ress, and  that  the  player  piano  was  defective 
and  worthless.  There  are  other  allegations 
in  the  answer,  but  they  are  not  material  to 
be  set  out  in  the  view  we  take  of  the  case. 

The  evidence  on  the  question  of  duress  was 
that  the  defendant  owned  a  piano,  and  that 
one  of  the  plaintiffs  In  error  came  to  her 
bouse  with  her  husband,  who  was  intoxicat- 
ed, and  the  husband  insisted  tliat  she  pur- 
chase the  player  piano  at  the  price  of  $550 
and  allow  her  own  piano  to  be  taken  as  part 
payment  at  $250,  and  that  she  sign  the  con- 
tract attached  to  the  petition,  agreeing  to 
part  with  her  own  piano,  and  pay  the  $15 
per  mMith  until  the  remainder  was  paid. 
The  defendant  did  not  wish  to  do  this,  but 
finally  consented  through  fear  of  her  drunk- 
en husband,  who  said  that.  If  slie  did  not  do 
so,  he  would  kick  her  own  piano  out  of  the 
house. 

On  the  question  of  duress  the  plaintiffs  la 
error  requested  an  instruction  defining  "du- 
ress," in  the  words  of  the  statute  (Rev.  Laws 
1910,  i  900),  which  was  refuse<I,  and  excep- 
tion noted,  and  in  place  thereof  the  court 
gave  the  Jury  the  following  instruction: 

"The  court  instructs  the  jury  that  the  duress 
which  takes  away  free  agency  and  destroys  the 
power  of  withholding  assent  of  a  person  of  rea- 
Bi^nable  and  ordinary  firmness  is  such  a  duress 
as  would  invalidate  and  make  void  any  contract 
signed  under  such  conditions;  that  the  word 
'duress'  as  used  herein,  means  such  a  powerful 
influence  and  dominion  over  another  as  to  de- 
stroy and  take  away  free  agency,  and  destroys 
the  power  of  withholding  assent  of  a  person  of 
reasonable  and  ordinary  firmness." 

This  instruction  was  duly  excei>ted  to. 
There  was  a  verdict  for  the  defendant,  mo- 
tion for  a  new  trial,  which  was  overruled, 
and  exception  saved,  and  the  case  is  brought 
to  this  court  by  petition  in  error  and  case- 
made. 

Martin  &  Moss,  of  Tulsa,  for  plalntUb  in 
error.  John  D.  Wakely,  of  Tulsa,  for  de- 
fendant In  error. 

DEVEOElEUX,  C.  (after  stating  the  facta  as 
above).  [1-3]  Assuming,  but  not  deciding, 
that  there  was  evidence  in  the  record  on  the 
question  of  duress  sufficient  to  go  to  the  Jury 
in  any  event,  there  was  error  tn  the  charge 
as  given,  and  In  refusing  to  give  the  instruc- 
tion requested  on  this  subject.  Our  statute 
defines  "duress"  as  follows  (Rev.  Laws  1910, 
8  900): 

"First.  Unlawful   confinement  of  the  person 
of  the  party,  or  of  husband  or  wife  of  such  ■ 
party,  or  of  an  ancestor,  descendant,  or  adopted 
child  of  such  party,  husband  or  wife. 
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"Second.  TJnlawfal  detenti<m  ot  the  proi>erty 
«f  any  such  person;   or, 

"Third.  Confinement  of  such  person,  lawful 
in  form,  but  fraudulently  obtained,  or  fraudu- 
lently made  unjustly,  harassing  or  oppressive." 

In  Snyder  t.  StrlbUnjr,  18  Okl.  168,  on  page 
200,  89  Pac.  222  on  page  232,  it  is  said: 

"Instructions  numbered  7  and  0  relate  to  the 
4]neBtion8  of  duress  and  undue  influence  in  the 
pxecution  of  the  contract  of  October  1st,  and 
state  the  effect  upon  a  contract  made  without 
tronsideration  or  under  duress  or  undue  influ- 
ence. These  questions  are  regulated  by  our 
statutory  provisions,  and  the  authorities  cited 
have  but  little  application,  and  are  not  con- 
trolling. 

"The  instruction  defining  duress  and  undue 
influence  in  the  execution  of  contracts  is  copied 
from  the  provisions  of  the  st&tate  (Wilson's 
Stat.  1003,  vol.  1,  c.  15,  art.  1),  and,  while 
such  instruction  embodies  some  propositions 
that  have  no  appUcatioa  to  the  case,  in  our 
judgment,  the  inapplicable  provisions  were  so 
palpably  foreign  that  they  could  in  no  event 
Iinve  been  misleading,  and  hence,  not  prejudi- 
daL" 

In  its  cbarge  the  trial  court  abandoned  the 
statutory  role  by  which  duress  Is  meiisured, 
although  expressly  asked  to  Instruct  the  jury 
In  the  words  of  the  statute,  and  laid  down 
an  entirely  different  rale. 

We  therefore  recommend  that  the  judg- 
ment be  revereed,  and  the  case  remanded  for 
Si  new  trial. 

PBB  CURIAM.    Adopted  in  whole. 


BnSSOVRI,  O.  &  G.  RT.  CO.  ▼.  FRENCH. 

(No.  6351.) 

(Supreme  Coart  of  Oklahoma.-    Oct  12,  1915. 

Rehearing  Denied  Nov.  9,  1915.) 

(SyUabut  hv  the  Court.) 

1.  Oabsibrs  ®=e)180— Intebstate  Shipmbni^.* 
LiABZLrrr  of  Initial  Cakbibr— Contbact 
BT  CoiTNEcrnNa  Cabb3b— Effbct. 

Where,  in  an  interstate  shipmmt,  the  ini- 
tial carrier  issues  a  bill  of  lading,  connecting 
carriers  over  whose  line  the  shipment  passes  on 
the  way  to  its  destinati<Hi  cannot  enter  into 
new  contracts  with  the  shipper,  by  which  the 
liability  of  such  carrier  is  lessened  in  case  of 
damage  to  the  property  so  being  carried  over 
its  line  as  a  link  in  the  interstate  transporta- 
tion. 

[Ed.    Note.— For   other   cases,    see    Carriers, 
(>nt.  Dig.  8{  815-828:    Dea  Dig.  «=>180.] 

2.  Cabriers  €=»180— Intebstatb  Shipmints — 
Contbact  Lucitation   of  LiABiLrrr— Va- 

UDITT. 

An  interstate  carrier  ma,v.  by  fiair,  open, 
and  reosonablc  agreement,  limit  the  amount  re- 
coverable, by  the  shipper,  in  case  of  injury  to 
the  property  being  transported,  to  an  agreed 
vahie,  mnde  for  the  purpose  of  obtaining  a  lower 
of  two  legal  rates,  proportioned  to  the  amount 
of  the  risk,  but  it  cannot,  by  such  oontroct,  di- 
vest itself  of  the  obligations  of  a  common  car- 
rier and  change  itself  Into  a  forwarder  only. 

[Ed,   Note.— For    other    cases,    see    Carriers, 
<:ent  Dig.  U  815-828;  Dec.  Dig.  «=»180.] 

3.  Oabbiebs  ^=>177— Intebsiatk  Shxpuents 
— IjIabiutt  of  Cabrieb. 

Bv  the  Oarmack  amendment  to  the  Intei^ 
state  Oommerce  Act  (Act  Cong.  Feb.  4,  1887, 
c.  104,  i  20,  24  Stat  886,  as  amended  by  Act 
June  29,  1906,  c.  3591,  J  T,  34  Stat  595  [U. 


5.  Comp.  St  1913,  8  8592,  pars.  11,  12]),  Con- 
gress has  relieved  carriers  of  interstate  ship- 
ments from  the  liability  of  insurers,  as  it  was 
at  common  law,  and  the  liability  imposed  on 
such  carriers  is  limited  to  any  loss,  injury,  or 
damage  caused  by  it,  or  by  a  succeeding  car- 
rier to  whom  the  property  may  be  delivered, 
and  plainly  implies  some  default  in  it,  some  neg- 
ligence on  the  part  of  the  initial  carrier,  or  some 
connecting  line  over  which  the  property  is 
transported. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  88  776-789,  791-808;  Dec  Dig.  «s» 
177.] 

4.  Cabbixbs  •S9177— iNJmnr  to  Intebstatb 

Shipment, 
So,  where  in  an  action  for  injury  to  prop- 
erty carried  in  interstate  commerce,  the  court 
barged  that  the  carrier  was  liable  as  an  in- 
surer, held  reversible  error. 

[Ed.  Nota— For  other  cases,  see  Carriers, 
Cent  Dig.  88  775-789,  791-803;  Dec.  Dig.  «s» 
177.] 

6.  Cabbiebs  «S91S2— Mastbb  and  Sebvart 
$=s>265  —  Pbuia  Facie  Nkouobnob  —  Res 
Ipsa  Loqititub  —  Imjubt  to  Intebstatb 
Shipmknt. 

Where  the  shipper  shows  damage  resulting 
from  an  accidmt  which,  with  the  exercise  of 
ordinary  diligence,  does  not  ordinarily  happen, 
by  which  damage  is  produced,  he  makes  out  a 
case  of  prima  facie  negligence.  So,  where  the 
car  in  which  the  property  is  being  transported 
from  one  state  to  another  leaves  the  track  while 
in  transit,  and  turns  over,  by  which  the  prop- 
erty is  injured,  it  is  prima  fade  evidence  of 
negligence;  but  this  rule  does  not  apply  as 
between  master  and  servant 

[Bd.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  8S  578-582,  605;  Dec.  Dig.  «=»132; 
Master  and  Servant  Cent  Dig.  88  877-008, 
9S5 ;   Dec.  Dig.  «s3>266.] 

Commissioners'  Opinion,  Division  No.  2. 
Error  to  District  Court,  Hughes  (bounty; 
John  (3oruthers,  Judga 

Action  by  W.  O.  Frendi  against  the  Mis- 
souri, Oklahoma  &  Gulf  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.  Reversed  and  remanded,  with  direc- 
tions to  grant  new  tilaL 

This  action  was  instituted  to  recover  dam- 
ages from  the  plaintiff  In  error,  for  Injury 
to  two  mules,  and  certain  household  goods, 
shipped  by  the  defendant  In  error  from 
Arma,  Kan.,  to  Mg  Wells,  Tex.  The  Mis- 
souri Paclflc  Railroad  was  the  initial  car- 
rier, who  transported  the  goods  to  Rex,  Okl., 
where  they  were  delivered  to  the  plaintiff  In 
error,  whose  road  was  one  of  the  links  In  the 
Interstate  carriage  from  Kansas  to  the  des- 
tination in  Texas,  and  while  being  transport- 
ed over  the  road  of  the  plaintiff  in  error,  to 
be  delivered  to  a  connecting  road,  which 
was  to  complete  the  joum^,  the  car  In 
which  the  goods  were  loaded  was  derailed 
and  overturned,  and  the  damage  sued  for 
was  d(Hie  to  the  property  of  the  defendant 
in  error.  It  also  appears  that  the  property 
in  the  car  consisted  of  household  goods, 
grain,  hay,  and  live  stock.  In  regard  to  the 
household  goods,  the  contract  of  carriage 
was  that  made  by  the  Missouri  Pacific, 
which    contained   the   provision,    "Shnigrant 
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outfit,  H.  H.  goods  Rel  $10  Owt"  In  re- 
gard to  the  live  stodc  a  bill  of  lading  waa 
Issued  by  ibe  plaintiff  in  error,  which  c<m- 
talned  a  proTlsion  that  the  defendant  waa 
not  a  conunon  carrier  in  the  transportation 
of  the  live  stocit,  but  was  only  a  forwarder 
or  private  carrier  for  hire,  and  that  the 
defendant  was  not  liable  unless  it  was  negli- 
gent, and  that  the  burden  of  proof  should  be 
on  the  platntifl  to  show  negligence.  The 
court  charged  the  Jury: 

"The  railroad  being  a  oommon  carrier,  be- 
comes an  insurer  of  goods  placed  in  its  care  for 
shipment,  and  is  reaponsible  to  the  shipper  for 
any  injury  that  may  occur  to  the  goods  while  in 
the  course  of  transportation,  except  that  caused 
by  the  act  of  God  or  public  enemy,  and  subject 
to  certain  UmitationB  in  the  sliipment  of  live 
stock  or  perishable  epods,  which  is  not  necessary 
to  mention  now.  The  derailment  of  the  car  in 
which  the  goods  were  bein^  transported  by  the 
defendant  having  l>een  admitted  by  it,  and  there 
being  no  proof  that  it  was  attributed  to  the  act 
of  God  or  public  enemy,  the  onl:^  question  left 
for  you,  gentlemen,  to  determine  is  the  measure 
of  damages  the  plaintiff  has  sustained,  by  reason 
of  the  said  derailment,  to  the  goods.  The  meas- 
ure of  damages  would  be  the  difference  in  the 
value  of  the  goods  immediately  before  tbe  ac- 
cident happened  and  the  value  of  the  goods  after 
the  wreck,  as  plaintiff  may  have  shown  by  a 
fair  preponderance  of  the  evidence." 

Tbe  Jury  returned  a  rerdlct  In  faror  of  the 
plaintiff  for  1761.96,  less  $261.96,  due  the 
defendant  for  articles  improperly  loaded  In 
tbe  car,  which  it  had  set  up  in  a  cross-petition. 
There  was  a  Judgment  on  the  verdict  for 
$500.00,  motion  for  new  trial  overruled,  and 
exceptions  duly  saved,  and  tbe  plaintiff  In 
error  brings  the  case  to  this  court  by  peti- 
tion in  error  and  case-made.  The  petition 
in  error  contains  24  assignments  of  error, 
but  those  presented  in  tbe  argument  are  as 
follows: 

"(1)  To  the  instruction  above  set  out.  (2) 
There  is  no  evidence  of  negligence  as  to  the 
stock  injured.  (3)  The  proper  mea^rure  of 
damages  was  not  applied  to  the  household  goods. 
(4)  The  error  ot  the  court  In  overruling  mo- 
tion for  new  triaL" 

El  R.  Jones  and  J.  0.  Wllboit,  both  of 
Muskogee,  and  Arthur  tflller,  of  Kansas 
City,  Mo.,  for  plaintiff  in  error.  Crump  & 
Skinner  and  W.  T.  Anglin,  all  of  Holden- 
ville>  for  defendant  In  error. 

DEVBREUX,  C.  (after  stating  the  facts 
as  above).  [1-4]  Under  the  first  assignment 
of  error  it  Is  argued  that  the  court  erred  in 
giving  the  Instruction  above  set  out,  and 
this  raises  the  question  whether  in  interstate 
traffic  the  carrier  can  malce  a  contract  with 
the  shipper  by  which  it  is  released  from  its 
obligations,  as  a  common  carrier,  and  assume 
those  of  a  forwarder  only,  and  further  con- 
tract that  it  shall  only  l>e  liable  for  negli- 
gence, and  that  the  burden  of  proof  to  show 
negligence  shall  be  assumed  by  the  sliipper. 
It  will  be  seen  from  the  Instruction  that  tbe 
trial  court  must  have  treated  this  contract 
as  void,  for  It  charged  that  the  plaintiff 
in  error,  being  a  conunon  carrier,  became  am 


insurer,  and  the  only  qneBtion  left  to  the  Jury 
was  the  amount  of  tbe  damages. 

The  Carmack  amendment  (Act  June  29^ 
1906,  ch.  3691,  I  7;  Fed.  Stats.  Ann.  Sup. 
1909,  p.  273)  provides: 

"That  any  common  carrier,  railtnad,  or  trans- 
portation company  receiving  property  for  tran»- 
portation  from  a  point  in  one  state  to  a  point 
in  another  state  shall  issue  a  receipt  or  bill  of 
lading  therefor  and  shall  be  liable  to  the  law- 
ful holder  thereof  for  any  loss,  damage,  or  in- 
jury to  sudi  property  icaused  by  it  or  by  any 
common  earner,  railroad,  or  transportation 
company  to  which  such  property  may  be  de- 
livered or  over  whose  line  or  liaes  sndi  property 
may  pass,  and  no  oootract,  reodpt,  •  •  • 
or  regulation  shall  exempt  such  common  carrier, 
rsilroad,  or  trahsportation  company  from  tlie  lia- 
bility hereby  imposed:  Provided,  that  nodiing 
in  this  section  shall  deprive  any  holder  of  sncE 
receipt  or  bill  of  lading  of  any  remedy  or  right 
of  action  which  he  tias  under  existing  law." 

Tbe  act  then  provides  tbat  tbe  oompany 
Issuing  the  bill  of  lading  shall  be  entitled  to 
recover  from  the  common  carrier  on  whose 
lines  the  loss  occurred  the  antoant  of  such 
damage  as  it  may  be  reaulred  to  pay  to  tbe 
owner,  as  may  be  evidenced  by  any  receipt. 
Judgment,  or  transcript  thereof.  This  sec- 
tion was  construed  in  Adams  Express  Co.  v. 
Cronlnger,  226  D.  S.  491,  3S  Sup.  Ct  148,  67 
U  Ed.  314,  44  Li.  R.  A.  (N.  S.)  267,  in  wbicb 
case  it  was  held  by  this  act  Congress  showed 
a  purpose  to  take  entire  ctntrol  of  the  sub- 
ject, and  that  any  state  laws  attempting 
to  deal  with  It  were  void.  It  Is  said  In  tbe 
opinion: 

"To  hold  that  the  liabiUtv  therehi  declared 
rai»  l>e  increased  or  diminished  by  local  regu- 
lation or  local  views  of  public  policy  will  either 
make  the  provision  less  than  supreme  or  indi- 
cate that  Congress  has  not  shown  a  purpose 
to  take  possession  of  the  subject.  The  first 
would  t>e  unthinkable  and  the  latter  would  be 
to  revert  to  the  uncertainties  and  diversities 
of  rulings  which  led  to  the  amendment.  The 
duty  to  issue  a  bill  of  ladlnz  and  the  liabilily 
therebv  assumed  are  covered  in  full,  and  thoogn 
there  is  no  reference  to  the  effect  upon' state 
regulation,  it  is  evident  that  Cimgrees  intended 
to  adopt  a  uniform  rule  and  relieve  such  con- 
tracts from  the  diverse  regulation  to  which  they 
had  been  theretofore  subject" 

And  again  in  the  opinion  It  is  said: 
"Some  states  allowed  carriers  to  exempt 
themselves  from  all  or  a  part  (rf  tlie  commoD-law 
liability,  by  rule^  regulation,  or  contract:  oUi- 
ers  did  not.  The  federal  courts  sitting  in  the 
various  states  were  following  the  locaT  rule,  a 
carrier  being  held  liable  in  one  court  when  un- 
der the  same  state  of  facts  he  would  l>e  ex- 
empt from  liability  in  another.  Hence  this 
branch  of  interstate  commerce  was  being  sub- 
jected to  such  a  diversity  of  legislative  and  ju- 
dicial holding  that  it  was  practically  impossible 
for  a  shipper  engaged  in  a  business  that  ex- 
tended lieyond  the  confines  ot  Ills  own  state,  or 
for  a  carrier  whose  lines  were  extensive,  to 
know  without  considerable  investigation  and 
trouble,  and  even  then  oftentinies  with  but  lit- 
tle certainty,  what  would  be  the  carrier's  actual 
responsibility  as  to  goods  delivered  to  it  for 
transportation  from  one  state  to  another.  The 
congressional  action  has  made  an  end  to  this 
diversity;  for  the  national  law  is  paramount 
and  supcHTsedes  all  state  laws  as  to  the  rights 
and  liabilities  and  exemptions  created  by  such 
transaction.  This  was  doubtless  tiie  purpose 
of  the  law,  and  this  purpose  will  be  effectuated. 
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and  not  impaired  or  destroy  eel  by  tbe  atate 
coiirt's  obeying  and  enforcinB  the  provisions  of 
■the  federal  statute  where  applicable  to  the  fact 
ill  such  cases  as  shall  come  before  them." 

It  thus  appears  that  the  object  of  Con^rress 
In  passing  this  act  was  to  make  a  uniformity 
of  liability  on  all  the  common  carrters  who 
might  form  a  Unk  in  the  cbaln  necessary  to 
transport  the  Interstate  shipment  to  its  des- 
tination, and  thus  protect  this  branch  of  in- 
terstate commerce  from  the  diversity  of  lia- 
bility to  the  owner  of  the  property  transport- 
ed, which  had  theretofore  existed  by  reason 
of  tbe  diversity  of  legislative  and  Judicial 
holdings  of  the  several  states.  But  this  ob- 
ject would  be  as  completely  defeated  If  each 
carrier  over  whose  line  the  property  was 
transported  could  make  a  different  contract, 
changing  Its  liability,  as  it  would  if  each 
state  could  pass  statutes  effecting  the  same 
end.  Under  the  provisions  of  the  Garmack 
Amendment,  the  initlcLl  carrier  in  the  case  at 
bar  would  be  liable  to  the  defendant  in  error 
for  the  damage  he  had  suffered,  and  the  act 
provides  that  when  the  initial  carrier  la  re- 
quired to  pay  such  loss,  tbe  railroad  oa.  whose 
line  the  loss  was  sustained  should  repay  it, 
as  evidenced  by  any  receipt,  judgment,  or 
transcript  thereof.  This  wcnild  indicate  a 
clear  intent  on  the  part  of  Congress  tliat  the 
liability  should  be  uniform,  which  uniformity 
would  be  destroyed  If  each  line  of  railroad 
over  which  the  property  was  transported 
could  make  an  independent  contract,  varying 
Its  liability  to  the  shippers.  It  cannot  have, 
been  the  intention  of  Congress  to  allow  an 
Intermediate  carrier  to  contract  for  a  leaser 
degree  of  liability  to  the  shipper  than  the 
act  had  Imposed  on  It  in  favor  of  the  initial 
carrier.  Another  objection  to  this  provision 
is  that  If  by  contract  a  railroad  can  divest 
Itself  of  its  character  of  a  common  carrier  of 
freight,  what  Is  to  prevent  It  from  doing  the 
same  thing  as  a  common  carrier  of  passen- 
gers? The  public  has  granted  to  the  rail- 
roads of  the  country  their  franchises,  includ- 
ing tbe  right  ot  eminent  domain,  and  as  a 
condition  to  the  grant  has  required  tbe  rail- 
roads to  assume  the  responsibility  and  lia- 
bilities of  common  carriers,  and,  in  our  opin- 
ion, they  cannot,  by  contract  with  an  individ- 
ual, divest  themselves  of  these  liabilities  and 
become  only  private  forwarders.  What  we 
have  said  is  not  in  conflict  with  tbe  many 
decisions,  state  and  federal,  <m  tliia  subject, 
for  none  of  these  cases  decide  that  a  railroad 
can,  by  contract,  divest  itself  of  Its  character 
of  common  carrier ;  nor  do  any  of  tbem  hold 
that  in  Interstate  commerce  any  at  the  con- 
necting lines  can  vafy  its  liability  by  con- 
tract, and  make  It  different  from  that  of  the 
initial  carrier. 

In  Hart  ▼.  Pennsylvania  R.  Co.,  112  TJ.  8. 
831.  5  Sup.  Ct  151,  2S  L.  Ed.  717,  tbe  con- 
tract is  set  out,  and  by  it  the  carrier  does  not 
attempt  to  divest  Itself  of  the  liabilities  of 
a  common  carrier,  or  to  shift  tbe  burden  of 
proving  negligence,  but  only  stipulates,  in 
consideration  of  a  reduced  freight  rate,  that 
162  P.-38 


in  case  of  damage,  it  shall  only  be  liable  for 
a  maximum  amount  In  the  opinion  it  ia 
said: 

"The  limitation  as  to  value  has  no  tendency 
to  exempt  from  liability  for  negligence.  It 
does  not  induce  want  of  care.  It  exacts  from 
tbe  carrier  the  measure  of  care  due  to  tlie  value 
agreed  on.  The  carrier  is  bound  to  respond  in 
that  valne  for  negligmce.  The  compensation 
for  carriage  is  based  on  that  value." 

In  Adams  Express  Co.  y.  Cronlnger,  226  U. 
8.  491,  33  Sup.  Ct  148,  67  L.  Ed.  314,  44  Ii. 
R.  A.  (N.  S.)  267,  the  contract  was  of  the 
same  character.  St  L.  &  S.  F.  R.  Co.  v. 
Bllby,  85  Okl.  689,  130  Paa  1089,  follows 
Adams  Express  Company  v.  Cronlnger,  su- 
pra. In  holding  that  interstate  Shipments  are 
governed  by  the  act  of  Congress,  and  that 
state  laws  attempting  to  regulate  Interstate 
commerce  are  void,  but  It  does  not  decide  the 
Question  in  this  case.  X.,  K.  &  T.  R.  Co.  v. 
Walston,  87  Okl.  517,  138  Pac.  42,  St  L.  «! 
S.  F.  R.  Oa  V.  Zickafoose,  89  Okl.  302,  185 
Pac.  409,  St  Ia  &  S.  F.  R.  Oa  T.  Oox,  40  OkL 
268,  138  Paa  144,  0.,  R.  I.  &  P.  R.  Co.  v. 
Spears,  81  Oka.  400,  122  Paa  228,  and  M.,  K. 
&  T.  R.  Co.  V.  Hancock,  26  Okl.  266,  109  Paa 
223,  are  not  in  conflict  with  this  decision, 
because  in  none  of  tbem  did  tbe  railroad  at- 
tempt to  divest  itself  of  its  diaracter  as  a 
commcm  carrier,  and  did  not  attempt  to 
change  tbe  liability  of  the  road  on  which  the 
damage  was  done  from  that  assumed  by  the 
initial  carrier.  We  therefore  are  of  tbe 
opinion  that  this  provision  of  the  contract 
was  void.  But  if  it  was  void,  can  the  charge 
of  the  court  be  sustained?  The  court  treat- 
ing this  part  of  the  contract  as  void,  instruct- 
ed the  jury  that  the  liability  of  the  plaintiff 
In  error  was  that  of  an  insurer,  but  in  so 
doing  .the  trial  judge  lost  sight  of  the  inter- 
state cliaracter  of  this  shipment  and  of  the 
provisions  of  the  Carmack  Amendment  as 
construed  by  the  Supreme  Court  of  the  Unit- 
ed States  in  Adams  Express  Co.  v.  Cronlnger, 
226  U.  S.  491,  33  Sup.  Ct  148,  67  L.  Ed.  ^14, 
44  L.  R.  A  (N.  S.)  267,  supra.  In  that  case 
U  is  held : 

"What  is  the  liability  imposed  upon  the  car- 
rier? It  is  a  liability  to  auy  holder  d  the 
bill  of  lading  wliich  the  primary  carrier  is  re- 
quired to  issue  'for  any  loss,  damage  or  injury 
to  such  property  caused  by  it'  or  by  anjr  con- 
necting carrier  to  whom  the  goods  are  delivered. 
The  suggestion  that  an  absolute  liability  exists 
for  every  loss,  damage,  or  injury,  from  any  and 
every  cause,  would  he  to  make  such  a  carrier 
an  absolute  insurer  and  liable  for  unavoidable 
loss  ot  damage,  thowch  due  to  uncontrollable 
forces.  That  this  was  the  intent  of  Congress 
is  not  coneelvaUe.  To  give  such  emphasis  to 
the  words,  'any  loas  or  damage,'  would  be  to 
icnore  the  quahfying  words,  'caused  by  it.'  The 
liability  tfans  imposed  is  limited  to  'any  loss, 
injury  or  damage  caused  by  it  or  a  succeeding 
carrier  to  wiiom  the  propert?  may  be  delivered,' 
and  plainly  implies  a  liability  for  some  defauU 
in  its  common-law  duty  as  a  common  carrier." 

It  was  therefore  error  to  instruct  the  jury- 
that  the  liability  of  the  plaintiff  in  error  was 
that  of  an  insurer,  because  It  had  the  right 
to  have  the  question  of  its  negligence  submit- 
ted to  the  jury. 
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[I]  It  is  argued  In  the  brief  for  the  plain- 
tiff In  error  that  there  la  no  evidence  of  neg- 
ligence In  this  case,  but  we  cannot  agree  with 
their  contention.  The  damage  was  sustained 
by  reasim  of  the  car  leaving  the  rails  and 
turning  over,  and  it  is  a  matter  of  common 
knowledge  that  this  does  not  ordinarily  oc- 
cur when  care  is  taken  by  the  railroad.  In 
Muskogee  Traction  Co.  r.  Mclntlre,  37  Okl. 
684,  133  Pac.  213,  It  is  said: 

"The  rule  of  demonBtrative  evidence  of  n^- 
IJ^'ence  applies  in  such  casee.  This  rule  is  one 
now  widely  recognized  by  the  authorities,  and 
is  referred  to  in  Thompson's  Commentaries  on 
the  Law  of  Negligence  (voL  1,  {  15),  as  fol- 
lows: The  principle  is  generally  expressed  in 
the  Latin  formula  "res  ipsa  loquitur,"  "the 
thing  itself  speaks."  The  meaning  was  thus 
expressed  by  Erie,  3.,  in  giving  his  judgment  In 
a  noted  case:  "Where  the  thing  is  shown  to  be 
under  the  management  of  the  defendant  or  his 
servants,  and  the  accident  ia  such  as  in  the 
ordinary  course  of  things  does  not  happen  if 
those  who  have  the  management  use  proper 
care,  it  affords  reasonable  evidence,  in  the  ab- 
sence of  explanation  by  the  defendant,  that  the 
accident  arose  from  want  of  care."  TTiis  defi- 
nition has  met  with  such  approval  at  the  hands 
of  judges  in  subsequent  cases  that  it  has  become, 
ao  to  speak,  a  legal  classic  The  meaning  is, 
not  that  the  mere  happening  of  an  accidental 
Injury  is,  of  itself  and  in  the  abstract,  presump- 
tive evidence  of  negligence;  it  is  that,  in  the 
numerous  cases  which  tall  within  the  above 
definition  otf  the  principle,  the  fact  of  the  ac- 
cident, when  viewed  in  connection  with  the  cir- 
cumstances under  which  it  took  place,  tends  to 
demonstrate  negligence,  subject  to  explana- 
tion.' " 

In  Ellis  T.  BaUroad,  24  N.  0. 1S8,  It  Is  said: 

"We  hold,  that  when"  the  plaintiff  "shows 
damage,  resulting  from"  the  defendant's  "act, 
which  act  with  the  exertion  of  proper  care  does 
not  ordinarily  produce  damage,  he  makes  out  a 
prima  facie  case  of  negligence,  which  cannot 
be  repelled  but  by  proof  of  care,  or  of  some  ex- 
traordinary acciaent,  which  renders  care  use- 
less." 

See,  also,  Aycock  v.  Railroad,  89  N.  O.  321 ; 
Moore  v.  Parker,  91  N.  0.  275. 

To  avoid  a  misconception  of  this  rule,  it  Is 
well  to  say  that  the  doctrine  of  res  ipsa  loqui- 
tur does  not  apply  between  master  and  serv- 
ant. 

We  therefore  recommend  that  the  Judg- 
ment bdow  be  reversed,  and  the  cause  re- 
manded, with  Instructions  to  grant  a  new 
trial. 

PEE  CURIAM.    Ad<q;>ted  In  whole. 


EHRIG  V.  ADAMS.     (No.  5077.) 

(Supreme  Court  of  Oklahoma.    Oct  19,  1916.) 

(Syllahm  6y  ihe  Court.) 

Indians  <3=>15  —  Allothknt  —  Oobbeotion 
Deed— Validity. 

A  Chickasaw  Indian  conveyed  his  land  prior 
to  the  removal  of  restrictions  to  A.,  and,  after 
the  restrictions  were  removed,  the  Indian  con- 
veyed the  same  land  to  B.,  but  B.  did  not  take 
possession  or  record  the  deed  in  the  county 
where  the  land  was  located.  After  this  convey- 
ance, IJie  Indian  made  another  conveyance  to 
A.,  which  recited  that  it  was  made  in  consider- 


ation of  the  sum  of  H,  and  the  farther  consider- 
ation mentioned  in  a  former  deed,  theretofore 
made  between  the  parties,  and  to  correct  a  former 
deed  made  between  the  same  parties.  Held,  the 
last  deed  was  void  as  to  A.  and  subsequent  pur- 
chase from  him,  because  in  gontravention  of  the 
Act  Cong.  May  27,  1908,  c.  199,  J  B,  86  Stat 
313  (Fed.  St  Ann.  Supp.  1900,  p.  234). 

[Ed.  Note. — ^For  other  cases,  see  Indians, 
Cent  Dig.  H  17,  29,  34,  37-44 ;  Dec.  Dig.  «S=» 
15.] 

Commissioners'   Opinion,  Division  No.   2. 

Error  to  District  Court,  Marshall  County; 
Summers  Hardy,  Judge. 

Action  by  Charles  Ehrig  against  J.  Frank 
Adams.  Judgment  for  defendant,  and  plain- 
tiff brings  error.     Reversed  and  remanded. 

This  was  an  action  in  ejectment  and  to 
quiet  title,  and  the  parties  will  be  designat- 
ed as  they  appeared  in  the  trial  court;  that 
Is,  the  plaintiff  In  error  as  plaintiff,  and  the 
defendant  in  error  as  defendant  The  land 
in  question  was  the  homestead  allotment  of 
one  Hayes  Crockett,  a  Chickasaw  Indian  of 
quarter  blood,  and  duly  enrolled  as  such. 
After  the  restrictions  were  removed,  Hayes 
Crockett  conveyed  the  land  to  one  Melton 
Perry  Brown,  who  died  testate,  and  devised 
the  land  to  B.  W.  Brown,  who.  In  January, 
1911,  conveyed  the  land  to  the  plairitifl,  but 
this  deed  was  not  recorded  In  Marshall  coun- 
ty, where  the  land  was  located,  until  Novem- 
ber, 1911.  The  defendant  also  derives  title 
from  Hayes  Crockett,  by  deed  from  him  to 
one  Henry  Bratton,  dated  July  6,  1907,  and 
recorded  in  the  Central  district  at  Durant, 
on  January  26,  1910,  a  deed  from  Henry 
Bratton  to  one  Grant  lAuchner,  dated  Janu- 
ary 31,  1910,  and  recorded  in  Marshall  coun- 
ty on  March  3,  1910,  and  a  deed  from  Grant 
Lauchner  to  E.  M.  Gray,  dated  March  11, 
1910,  and  recorded  in  Marshall  county  on 
March  15,  1910,  and  a  deed  from  Hayes 
Crockett  to  Henry  Bratton,  dated  July  4, 
1910,  and  recorded  in  Marshall  county  on 
July  16,  1910.  This  deed  contains  the  fol- 
lowing: 

"In  consideration  of  the  sum  of  one  dollar,  in 
hand  paid,  the  receipt  of  which  Is  hereby  ac- 
knowledged, and  for  the  further  consideration 
mentioned  in  a  former  deed  heretofore  made  be- 
tween the  same  parties,  do  hereby  convey, 
*  *  *  this  deed  is  made  to  correct  a  former 
deed  made  between  the  same  parties,  which  was 
placed  of  record  in  the  Twenty-Fifth  recording 
district" 

The  case  was  submitted  to  the  court  with- 
out a  Jury,  who  found: 

"l%at  said  defendant  derives  his  title  from  a 
deed  made  by  Hayes  Crockett  the  original  al- 
lottee of  said  land,  on  July  4,  1910,  to  Henry 
Bratton,  which  deed  was  recorded  in  the  register 
of  deeds  office  of  Marshall  county,  Okl.,  on  the 
16th  day  of  July,  1910 ;  that  the  plaintiff  claims 
title  by  virtue  of  a  deed  from  said  Hayes  Crock- 
ett to  Ben  W.  Brown,  dated  July  28,  190S, 
which  deed  was  not  recorded  in  Marshall  county, 
Okl.,  until  the  month  of  November,  1911,  and 
was  no  notice  to  the  defendant ;  that  neither  the 
plaintiff  nor  his  grantors  were  in  possession  of 
said  land  at  the  time  defendant  took  his  deed, 
and  that  the  defendant  and  his  grantors  have 


^ssFor  other  cases  see  nun*  topic  and  KBT-NUMBBR  ia  aU  Key-Niunberad  Digeats  and  Indez«a 
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been  in  continnona  possession  of  the  same  since 
date  of  the  deed  from  Hayes  Crockett  to  Bency 
Bratton,  and  prior  thereto;  and  that  the  deed 
from  Hayes  Crockett  to  Ben  W.  Brown,  and  the 
irill  of  Ben  W.  Bro^ra  purportin?  to  convey 
■aid  land  to  Melton  Perry  Brown,  and  the  deed 
from  Melton  Perry  Brown  to  plaintiff,  CbsM. 
Elhrig,  convey  no  title  to  said  land  in  contio- 
"versy  as  agamst  the  defendant  herein,  because 
of  the  failure  to  record  said  instrument  and  fail- 
ure to  take  possession  of  said  land  thereunder." 

There  was  a  Judgment  fer  the  defendant, 
and  the  plalntUT  brings  the  case  to  this 
court  by  petition  in  error  and  case-made, 
and,  among  other  things,  assigns  as  error: 
(1)  That  the  court  erred  in  overruling  the 
motion  for  a  new  trial;  (2)  the  deed  from 
Hayes  Crockett  to  Henry  Bratton,  of  date 
July  4,  1910,  was  an  attempted  ratification 
of  a  prior  void  deed  of  date  of  October  31, 
1906,  and  is  itself  invalid  for  want  of  power 
In  Hayes  Crockett  to  ratify  a  contract  made 
In  violation  of  law. 

George  B.  Rider  and  B.  S.  Hurt,  both  of 
Madill,  for  plalntlfC  in  error.  Kennamer  & 
Goakley,  of  Madill,  for  defendant  in  error. 

DEVEKEUX,  O.  (after  stating  the  facts 
as  above).  The  deciding  question  in  this 
case  Is  whether  the  deed  from  Crockett,  the 
allottee,  to  Bratton,  of  July  14,  1910,  is  valid 
or  not  By  Act  May  27,  1908,  c  199,  S  6, 
35  Stat,  at  li.  313  (Fed.  Stats.  Ann.  Supp. 
1909,  p.  234),  it  Is  provided,  in  part: 

"That  any  attempted  alienation  or  incum- 
brance by  deed,  mortgage,  contract  to  sell,  pow- 
er of  attorney,  or  other  Instrument  or  method 
of  incumbering  real  estate,  made  before  or  after 
the  approval  of  this  act,  which  affects  the  title 
of  the  land  allotted  to  allottees  of  the  Five 
Civilized  Tribes  prior  to  removal  of  restrictions, 
•    •    •    shall  be  absolutely  null  and  void." 

Act  June  30,  1902,  c.  1323,  {  16  (32  Stats. 
at  ti.  500-50^,  contains  essentially  the  same 
provislops  as  the  above  act,  and  was  con- 
strued by  the  Circuit  Court  of  Api>eal8  for 
the  Eighth  Circuit  in  Nunn  v.  Hazelrigg,  216 
Fed.  230,  132  G  C.  A.  474,  where  It  is  held 
that  a  deed  made  by  an  Indian  after  the  re- 
strictions were  removed,  in  confirmation  of 
one  made  before  they  were  removed,  with- 
out further  consideration,  is  void,  and  more 
recently  by  this  court  in  Carter  v.  Prairie 
Oil  &  Gas  Co.,  No.  6386.  decided  October  12. 
1915, 164  Pac  — ,1  and  not  yet  officially  re- 
ported.   In  this  case  it  is  said: 

"We  are  therefore  of  the  opinion  that,  al- 
though executed  at  different  times,  as  both  deeds 
refer  to  the  same  subject-matter  and  each  was 
ezecnted  by  a  means  of  carrying  out  the  intent 
of  the  other,  both  are  evidence  or  parts  of  one 
and  the  same  transaction,  and  should  be  constru- 
ed together  as  one  instrument,  that,  the  first 
deed  being  void,  as  in  fraud  of  the  statute,  not 
only  in  that  for  the  making  of  which  an  agree- 
ment was  entered  into  before  the  removal  of  the 
restrictioDs,  but  in  that  a  part  of  the  considera- 
tion of  the  second  deed,  the  taint  of  illegality  in 
that  deed  tainted  the  second,  and  that  both  were 
in  fraud  of  the  statute,  and  both  are  void,  and, 
being  void,  that  subsequent  purchasers  take  no 
tiUe?* 

In  our  opinion  this  decision  is  decisive  of 
the  case  at  bar. 


Hie  defendant  In  error  argues  that  there 
Is  no  evidence  that  the  deed  of  1910  was  in- 
tended to  correct  the  void  deed  of  1907.  But 
the  recited  consideration  in  the  deed  of  1910 
was  the  consideration. in  a  former  deed  be- 
tween the  parties,  and  the  record  discloses 
no  other  deed,  except  the  void  deed  of  1007. 
If  the  defendant  had  some  other  deed  made 
after  the  restrictions  were  removed,  which 
was  a  link  in  his  chain  of  title,  he  should 
have  t>roduced  it  In  the  absence,  we  must 
presume  the  void  deed  of  1907  to  be  the  one 
referred  to. 

We^  therefore,  recommend  that  the  Judg- 
ment be  reversed  and  the  case  remanded, 
for  further  proceedings  not  Inconsistent  wltli 
this  opinion. 

PER  CURIAM.    Adopted  In  whole. 


BOARD  OF  COM'RS  OF  GARFIRIiD  COTJN- 

TI  v.  BEBB  et  al.     (No.  5428.) 
(Supreme  Court  of  Oklahoma.    Oct  19,  191S.) 

(SyUatut  ly  tht  Court.} 

1.  Shebiits  and  Constabijes  «=>41— Fbks— 
Services  as  Qdabu — Insane  Persons. 

A  county  is  not  liable  to  a  deputy  sheriff 
for  $3  per  day  for  services  as  guard  while 
carrying  persons  adjudged  insane  to  the  state 
hospital  for  the  insane. 

[Ed.  Note. — For  other  cases,  see  Sheriffs  and 
Constables,  Cent  Dig.  {  66;   Dec.  Dig.  «=>41.] 

2.  COUKTIM    «=>207— CLAXV    A0AIN8T    COUW- 
TY— AcCErTANOK  OF  PaBT  PAYMENT. 

A  person  presenting  a  claim  against  a 
county,  a  part  of  which  was  allowed  and  a  part 
disallowed,  who  accepts  a  warrant  for  the  part 
of  the  claim  allowed,  cannot  thereafter  main- 
tain a  suit  against  the  county  for  the  part  of 
the  claim  disallowed. 

[Ed.  Note.— For  other  cases,  see  Oounties, 
Cent  Dig.  SI  324,  336,  336;  Dec  Dig.  «=»207J 

Commissioners'  Opinion,  Division  No.  2. 
Appeal  from  District  Court  Garfield  County; 
J.  W.  Steen,  Judge. 

Action  by  Robert  Bebb  and  another  against 
the  Board  of  County  Commissioners  of  Gar- 
field County.  Judgment  for  plaintifFs,  and 
defendant  appeals.    Reversed  and  remanded. 

W.  W.  Sutton,  (3o.  Atty.,  of  Enid,  for  plain- 
tiff in  error. 

6ALBRAITH,  C.  [1]  This  appeal  Is  pros- 
ecuted from  the  judgment  of  the  trial  court 
rendered  upon  claims  of  the  defendants  in 
error  against  Garfield  county,  presented  to 
the  board  of  county  commissioners  and  dis- 
allowed. There  is  no  controversy  as  to  the 
facts.  The  defendants  in  error  were  deputy 
sherlfts  of  Garfield  county,  and  the  claims 
upon  which  the  judgment  is  I>ased  were  for 
per  diem  claimed  at  the  rate  of  $3  per  day 
for  services  as  "guards"  in  conveying  per- 
sons from  Garfield  county  to  the  Hospital 
for  Insane  at  Ft.  Supply.  The  commls.slouers 
allowed  to  each  of  the  claimants  a  portion  of 
the  claims,  that  is^  for  actual  expenses  In- 
curred, but  refused  to  allow  any  claim  for 
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per  diein.  Warrants  were  issued  by  the 
county  clerk  for  the  amount  of  the  claims 
allowed,  and  delivered  to  the  claimants,  and 
these  warrants  were  subsequently  paid. 
Bach  of  the  claimants  gave  notice  to  the 
county  clerk,  upon  accepting  the  warrant, 
that  be  only  accepted  the  same  as  part  pay- 
ment of  his  claim,  and  reseryed  the  right  to 
sue  the  county  for  the  balance.  No  statute 
is  called  to  our  attention,  and  we  know  of 
none,  that  makes  the  county  liable  to  a  dep- 
uty sherlCt  for  $3  per  day  for  services  as 
guard  while  conveying  insane  persons  to  the 
hospital  for  the  insane,  and  we  therefore 
conclude  that  these  claims  were  not  proper 
charges  against  Garfield  county,  and  that 
it  was  the  duty  of  the  board  to  disallow  the 
claims  in  suit.  The  established  rule  In  this 
state  Is  announced  In  the  first  paragraph  of 
the  syllabi  In  Anderson  t.  Board  of  County 
Commissioners  of  Grant  County,  143  Pac. 
1145,  as  follows: 

"One  who  demands  payment  of  a  claim  against 
a  county  must  show  some  statute  authorizing 
it,  or  that  it  arises  from  some  contract,  ex- 
press or  implied,  which  finds  authority  of  law; 
and  it  is  not  sufficient  that  the  services  pei> 
formed  for  which  payment  is  demanded  were 
beneficial."  CommissionerB  of  Washita  County 
V.  Brett,  32  Okl.  853,  124  Pac."S7;  Ticer  v. 
State  ex  rel.  Holt.  35  Okl.  1.  128  Pac.  493. 

[2]  It  Is  equally  clear  that  the  district 
court  erred  in  rendering  Judgment  in  favor 
of  the  claimants  on  these  respective  claims. 
See  provision  of  section  1631,  Bev.  L.  1910, 
which  spedflcally  provides: 

"When  any  allowance,  either  in  whole  or  In 
part,  is  made  upon  any  claim  presented  to  the 
board  of  county  commissioners  and  is  accepted 
br  the  person  making  the  claim,  such  allowance 
shall  be  a  full  settlement  of  the  entire  claim." 

These  claimants,  eadi  having  accepted  the 
warrant  from  the  county  clerk  for  a  part  of 
the  claim  In  suit,  were  barred  by  the  pro- 
visions of  this  statute  from  prosecuting  a 
suit  against  the  county  for  the  balance  of 
such  claims. 

We  therefore  recommend  that  the  Judg- 
ment appealed  from  be  reversed,  and  said 
cause  remanded,  with  directions  to  dismiss 
the  same  at  the  cost  of  the  defendants  in 
error. 

PER  CURIAM.    Adopted  in  whole. 


NATIONAL     BANK     OF     COMMERCE     ▼. 

FIRST   NAT,   BAKE   OF   COWETA. 

(No.  6325.) 

(Supreme  Court  of  Oklahoma.    Oct.  19,  1915.) 

(Syllabut  by  the  Court.) 

Banes  and  Banking  ^=>147  —  Pathent  of 
Check  —  Foboed  Irdobsxmbnt  —  Rboovebt 
OF  MONKT  Paid. 

Where  a  drawee  bank  pays  a  check  upon 
which  the  payee's  indorsement  is  forged  to  a 
bolder  and  subsequent  indorser  thereof,  said 
bank  may,  under  the  Negotiable  Instruments 
Law,  unless  precluded  from  setting  up  the 
forgery,  recover  the  amount  paid  from  the  one 


to  whom  pairment  Is  made;  but  where  said 
bank  is  directed  by  the  drawer  thereof  not  to 
pay  sach  check,  and  thereafter,  negligently 
failing  -to  observe  such  direction  and  contrary 
thereto,  pays  tlie  same,  it  is  precluded  from  set- 
ting up  the  forgery,  and  cannot  recover  the  mon- 
ey so  paid  as  against  an  innocent  holder  for 
value. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  {(  438-464;  Dee.  Dig. 
<S=»147.] 

Commissioners'  Opinion,  Division  No.  3. 
Error  from  County  Court,  Wagoner  (Tounty; 
W.  T.  Hunt,  Judge. 

Action  by  the  National  Bank  of  Commerce, 
a  corporation,  successor  to  the  Bank  of  Com- 
merce, against  the  First  National  Bank  of 
Coweta.  Judgment  fOr  defendant,  and  plain- 
till  brings  error.    AArmed. 

W.  A.  Brlgham,  of  Coweta,  toe  plaintiff  in 
error. 

BLEAKMOREl,  0.  This  case  pres«its  er- 
ror from  the  county  court  of  Wagoner  coun- 
ty. The  action  was  originally  commenced  be- 
fore a  Justice  of  the  peace  in  that  county  by 
the  Bank  of  Commerce  of  Coweta,  and  upon 
appeal  to  the  county  court  the  plaintiff  in 
error,  successor  to  said  bank,  was  substituted 
as  plaintiff,  and  filed  therein  an  amended 
pleading,  alleging,  in  substance,  that  on  tbe 
28tb  day  of  February,  1911,  defendant  bank 
presented  to  the  Bank  of  Commerce  of  Co- 
weta a  check  drawn  upon  it  by  a  depositor 
for  the  sum  of  $100,  payable  to  the  order  ot 
Horace  Posey;  that  said  chedc  was  paid  by 
the  drawee  bank  to  defendant;  that  tlie 
payee's  Indorsement  of  said  check  was  a 
forgery ;  tliat  on  the  same  day,  after  discov* 
ery  of  such  forgery,  the  Bank  of  Commerce 
notified  the  defendant  thereof,  and  demand- 
ed repayment  of  the  money  received  by  it  up- 
on said  check,  which  was  refusfd.  The 
check  was  by  stamp  indorsed  and  marked 
paid  by  defendant    It  is  also  alleged: 

"That  the  pretended  indorsement  of  said  check 
by  Frank  Posey  was  a  forgery  by  him,  he  hav- 
ing no  right  or  authority  whatever  to  indorse 
said  check  for  said  Horace  Posey,  and  that  on 
February  26,  1911,  B.  E.  Weer,  drawer  of  said 
check,  notified  said  Bank  of  Ciommerce  not  to 
pay  said  check ;  that  the  payment  of  said  check 
by  said  Bank  of  Commerce  was  made  through 
its  assistant  cashier,  who  at  the  moment  failed 
to  observe  tJie  notice  not  to  pay  it,  and  who  did 
not  at  the  moment  discover  that  the  indorsement 
of  Horace  Posey  made  by  the  said  XYank  Posey 
was  a  forgery." 

A  general  demurrer  was  sustained  to  said 
I>etltion,  and  plaintiff  aiweala.  The  sole 
question  presented  for  review  is  whether  the 
petition  is  good  as  against  sudi  demurrer. 
In  case  of  the  payment  of  a  check  by  a 
drawee  bank  to  an  innocent  holder  for  value, 
where  the  signature  of  tbe  purported  drawer 
is  forged,  tbe  role  is  that  the  drawee  bank 
cannot,  by  reason  of  the  statute  (R.  L.  1910, 
S  4112;  Comp.  Laws  1909,  |  4496),  recover 
the  amount  so  paid  from  such  holder.  Cher- 
okee Nat  Bank  v.  Union  Trust  Co.,  33  Okl. 
342,  125  Pac.  464.    But,  where  a  drawee  bank 
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pays  a  check  of  Its  depositor,  upon  which 
the  Indorsement  of  the  payee  is  forged,  to  the 
holder  and  subsequent  indorser  thereof,  such 
bank  does  not,  under  the  Negotiable  Instru- 
ments Law,  thereby  admit  that  the  signature 
of  the  payee  is  genuine.  On  the  contrary,  it 
Is  provided  by  the  statute: 

Section  40T3,  B.  U  1910  (section  4168, 
Comp.  Laws  1909): 

"Where  a  signature  is  forged  or  made  without 
authority  of  the  person  whose  signature  it  pur- 
ports to  be,  it  is  wholly  inoperative,  and  no  right 
to  retain  the  instrument  or  to  give  a  discharge 
therefor,  or  to  enforce  payment  thereof  against 
any  party  thereto,  can  be  acquired  through  or 
under  such  signature,  unless  tne  par^,  against 
whom  it  is  sought  to  enforce  such  right,  is  pre- 
cluded from  setting  up  the  forgery  or  want  of 
anthority.'' 

Section  4115,  R.  U  1910  (section  4499, 
Ck)mp.  Laws  1909): 

"Every  person  negotiating  an  Instrument  by 
delivery  or  by  a  qualified  indorsement,  warrants: 

"First.  Tliat  the  instrument  is  genuine  and  in 
all  respects  what  it  purports  to  be; 

"Second.  That  he  has  a  good  title  to  it; 

"Third.  That  all  prior  parties  bad  capacity 
to   contract.    •    •    •" 

Section  4116,  R.  L.  1910  (aectl<m  4600, 
Comp.  Laws  1900): 

"Every  indorser  who  indorses  without  quali- 
fication, warrants  to  all  subsequent  holders  in 
dne  course: 

"First.  The  matter  and  things  mentioned  in 
subdivisions  one,  two  and  three  of  the  next  pre- 
ceding section ;   and 

"Second.  That  the  instrument  is  at  the  time 
of  his  indorsement  valid  and  subsisting;  and, 
in  addition,  he  engages  that  on  due  presentment, 
it  shaU  be  acceiited  or  paid,  or  both,  as  the  case 
may  be,  according  to  its  tenor,  and  that  if  it 
be  dishonored,  and  the  necessary  proceedings 
on  dishonor  be  duly  taken,  he  will  pay  the 
amount  thereof  to  the  holder,  or  to  any  subse- 
quent indorser  who  may  be  compelled  to  pay  it" 

By  virtue  of  the  statute  supra,  where  a 
drawee  bank  pays  such  a  check,  unless  It 
is  precluded  from  setting  up  the  forgery,  It 
may  recover  the  amount  paid  from  the 
one  to  whom  payment  was  made.  It  Is  also 
the  general  mle,  In  the.  absence  of  legislative 
mactment,  that  such  recovery  may  be  had. 
First  Nat.  Bank  t.  Northwestern  Nat.  Bank, 
152  IlL  296k  3S  N.  K  739,  28  U  R.  A.  289,  43 
Am.  St  Rep.  247;  WeUington  Nat.  Baidc  v. 
Robbins,  71  Kan.  748,  81  Pac.  487,  114  Am. 
St.  Hep.  523;  Levy  v.  First  Nat.  Bank,  27 
Neb.  557,  43  N.  W.  354;  First  Nat  Bank  v. 
Ftaimers'  &  Merchants'  Bank,  56  Neb.  149, 
76  N.  W.  430;  First  Nat  Bank  v.  Omaha 
Nat  Bank,  59  Neb.  192,  80  N.  W.  810;  Bart- 
er v.  Mechanics'  Nat  Bank,  63  N.  J,  Law, 
578,  44  AtL  715,  76  Am.  St  Rep.  224;  Ori- 
ental Bank  v.  Gallo,  112  App.  DlT.  860,  08 
N.  y.  Sopp.  561,  affirmed  188  N.  Y.  610,  81 
N.  B.  1170;  Com  Exchange  Bank  v.  Nas- 
sau Bank,  91  N.  T.  74,  48  Am.  Rep.  655; 
Central  Nat  Bank  v.  North  River  Bank,  44 
Hun  (N.  Y.)  114;  Muller  v.  National  Bank 
of  CorQand.  96  App.  Dlv.  71,  89  N.  Y.  Supp. 
e2;  Peoples  Bank  t.  Franklin  Bank,  88 
Tenn.  290,  12  S.  W.  716,  6  L.  R.  A.  724,  17 
Am.  St.  Rep.  884 ;   Second  Nat  Bank  v.  Guar- 


antee Trust  &  Deposit  Co.,  206  Pa.  616,  56 
AU.  72. 

In  the  instant  case  there  is  no  allegation 
that  defendant  was  not  an  innocent  bolder 
for  value  of  the  check  in  question,  while  It  is 
alleged  that  two  days  prior  to  the  date  on 
which  the  drawee  bank  paid  the  same  it  was 
directed  by  the  drawer  not  to  do  so,  but  neg- 
ligently failed  to  observe  such  direction,  and 
contrary  thereto  and  without  authority  did 
pay  the  same. 

Under  such  circumstances,  we  are  of  opin- 
ion that  plaintiff  is  precluded  from  setting 
up  the  forged  indorsement  as  against  an 
Innocent  holder,  and  therefore  hold  that  the 
petition  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action. 

The  judgment  of  the  trial  oonrt  should  be 
affirmed. 

PER  CURIAM.    Adopted  In  whole. 

MITCHELL  et  aL  v.  PROBST.  (No.  6407.) 
(Supreme  Court  of  Oklahoma.    Oct  19,  1915.) 

fSvlJabut  by  the  Court.) 

1.  Mines  and  Minebaui  €=»56— Oil  and  Gas 
liBABB — "License.  ' ' 

An  agreement  in  the  form  of  a  lease  for  a 
certain  term  of  years,  granting  the  right  to  ex- 
plore for  ^as  and  oil,  is  more  like  a  license  than 
an  estate  m  the  land. 

rx:d.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  {  166;    Dec.  Dig.  (S=>56.] 

2.  Mines  and  Minxbaia  «=>77— On.  and  Gas 
Lease— CoNSTBUonoN— Option. 

Where  an  oil  and  fcas  lease  provided  "that 
if  a  well  is  not  drilled  on  said  premises  in 'one 
year  from  date  hereof,  then  this  lease  and 
agreement  shall  be  nuU  and  void,  unless  the  par- 
ty of  the  second  part,  within  each  and  every 
year  in  advance,  after  the  expiration  of  the 
time  above  mentioned  for  the  drilling  of  a  well, 
shaU  pay  a  rental  of  $2.50  per  acre  for  the  fir»t 
year,"  etc  held,  that  such  provision  amounts 
to  an  option,  and  gives  the  lessor  the  right  to 
cancel  unless  the  conditions  are  complied  with. 
[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  {  204;    Dec.  Dig.  <e=a77.] 

3.  Mines  and  Minxrau  «=>79— On,  and  Gas 
Lease — Rioht  to  Cancel. 

Where,  in  such  case,  the  sum  agreed  to  be 
paid  for  the  option  is  not  paid  at  the  time 
agreed  upon,  nothing  else  appearing,  the  lessor 
has  the  right  to  cancel  the  lease. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  {  209 ;    Dec.  Dig.  ®=»79.] 

4.  Mines  and  Minebals  ®=>79— Oil  and  Gab 
Lease — Optiok — Notice  of  Cancellation. 

In  such  case,  in  the  absence  of  any  provision 
in  the  contract,  the  lessor  is  not  required  to  give 
notice  of  his  intention  to  cancel. 

[Ed.  Notc^For  other  caeea,  see  Mines  and 
Minerals,  Cent  Dig.  {  200 ;    Dec  Dig.  <S=37a] 

6.  Contracts   4=9211— FoBM—Tnoe—EaaxNOi 

of  Contract. 

Although  it  is  provided  by  Rev.  Laws  1910, 
8  968,  that,  "Time  is  never  considered  as  of  the 
essence  of  a  contract  unless  by  its  tenii8.expre8»- 
ly  so  provided,"  no  particular  form  of  expres- 
sion is  required,  if  it  appears  from  the  provi- 
sions contained  in  said  contract  that  it  was  the 
intention  of  the  parties  that  time  should  be  of 
the  essence  thereof. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  S§  938-943;    Dec  Dig.  i8s»211.] 
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6.  CozTTBAOTS  «s»Zll  —  Option  —  Time  — 

EiSSBNCB  OF  Contract. 

In  case  of  an  option  time  ia  of  the  essence 
of  the  contract,  unless  the  contract  expressly 
provides  that  it  shall  not  be. 

[EM.  Note.— For  other  cases,  see  Contracts, 
Cent  DiK.  g§  93S-&13 ;   Dec.  Dig.  <S=s>211.] 

Commissioner^  Opinion,  Division  No.  2. 
Error  from  District  Court,  Tulsa  County ;  L. 
M.  Poe,  Judge. 

Action  by  George  C.  Probst  against  Jobn 
O.  Mitchell  and  another.  Judgment  for  plain- 
tiff, and  defendants  bring  error.    Affirmed. 

This  action  was  commenced  on  tbe  20th 
day  of  July,  1912,  by  the  defendant  In  er^ 
ror  against  the  plaintiffs  in  error,  praying  for 
the  cancellation  of  a  certain  oil  and  gas 
lease  made  by  Probst  to  the  said  Mitchell 
and  Brown  on  November  10,  1910.  It  Is  al- 
leged in  the  petition  that  Probst  executed  a 
lease  on  certain  lands  in  Tulsa  county,  Okl., 
and  that  the  said  lease  contained  the  follow- 
ing provision  and  condition,  to  wit: 

"That,  if  a  well  is  not  drilled  on  said  premises 
within  one  year  from  date  hereof,  then  this  lease 
and  agreement  shall  be  null  and  void,  unless  the 
party  of  the  second  part,  within  each  and  every 
year  in  advance,  after  the  expiration  of  the  time 
above  mentioned  for  the  drilling  of  a  well,  shall 
pay  a  rental  of  $2.60  per  acre  for  the  first  year 
and  $5.00  per  acre  thereafter  for  every  year  it 
is  not  canceled,  until  a  well  is  drilled  Uiereon 
or  until  this  lease  is  canceled  as  hereinafter 
provided." 

It  is  further  alleged  In  tbe  petition  that 
the  defendants  did  not  drill  the  well  within 
on^  year,  and,  furthermore,  that  they  neglect- 
ed and  defaulted  in  the  payment  of  $2.50  per 
acre,  or  tlie  sum  of  $25,  which  became  due 
on  November  1st. 

The  plaintiffs  in  error  answered,  admitting 
the  execution  of  the  lease,  and  admitting 
that  they  had  not  drilled  the  well  within  the 
year,  and  alleging  that  the  lessor  had  con- 
stituted the  Central  National  Bank  of  Tulsa' 
Us  agent  for  the  collection  of  the  rentals,  and 
that  they  had  paid  to  the  Central  National 
Bank,  for  the  use  and  benefit  of  said  lessor, 
on  the  7th  day  of  December,  1911,  the  sum 
of  $25,  which  had  been  placed  to  the  account 
of  the  lessor  In  said  bank.  To  this  answer 
the  defendant  In  error  replied  by  verified  gen- 
eral denial,  and  spedficaUy  denied  that  the 
Central  National  Bank  of  Tulsa  was  his 
agent  for  the  collection  of  the  rentals. 

The  evidence  on  behalf  of  the  plaintiff  was 
that  no  well  had  been  drilled  on  the  land, 
and  that  the  rent  was  not  paid  when  due  on 
November  1,  1911;  that  he  called  at  the 
Central  National  Bank  about  the  Sd  or  4th 
of  November,  1911,  and  was  Informed  that 
no  money  had  been  paid  there  for  him,  and 
about  December  3d  or  4th  he  made  a  like 
inquiry,  with  tbe  same  result;  that  aa  De- 
cember 7,  1911,  tbe  plaintiffs  In  error  de- 
posited $25  to  tbe  defendant  in  error's  cred- 
it, which  It  appears  was  for  the  rent  due  on 
November  1,  1911,  and  on  December  5,  1912, 
a  deposit  of  $60  was  made  in  said  bank  to 


defendant  in  error's  credit,  but  there  to  no 
evidence  In  the  record  that  tbe  defendant  In 
error  ever  received  this  money,  or  ratified  Its 
payment  to  the  bank,  or  knew  of  it  until  in 
May,  1912  (the  record  Is  silent  as  to  whether 
he  had  such  knowledge  before  serving  the 
notice  of  forfeiture),  and  there  is  no  evidence 
that  tbe  bank  was  Probst's  agent,  except  tbe 
provision  in  tbe  lease  that: 

"All  rentals  and  other  payments  may  be  made 
direct  to  the  party  of  the  first  part,  or  may  be 
deposited  to  his  credit  in  the  Central  National 
Bank." 

There  was  also  evidence  that  on  May  27, 
1912,  tbe  defendant  In  error  served  notice 
on  the  lessee  declaring  the  lease  forfeited  tat 
failure  to  perform  tbe  conditions  of  the  lease 
by  either  drilling  a  well  or  paying  tbe  rent. 
There  was  no  evld^ice  that  the  lessees  had 
ever  taken  possession  under  the  lease.  Tbe 
defendants  In  tbe  trial  court  demurred  Co 
this  evidence,  which  demnrrer  was  overruled, 
and,  they  declining  to  proceed  further.  Judg- 
ment was  rendered  against  them,  and  they 
bring  tbe  case  to  this  court  by  petitloD  In 
error  and  case-made. 

Martin  &  Moss,  of  Tulsa,  for  plaintiffs  in 
error.  John  E.  Lydecker  and  Charles  A. 
Steele,  both  of  Tuhsa,  for  defendant  In  er- 
ror. 

DBVEREUX,  C  (after  stating  tbe  facts  as 
above).  [1,  2]  In  Frank  Oil  Co.  ▼.  Bellevlew 
Gas  &  Oil  Co.,  29  Okl.  719,  119  Pac.  260,  43 
U  R.  A.  (N.  S.)  487,  the  provision  of  the 
gas  and  <dl  lease  under  consideration  was: 

"If  no  well  is  commenced  on  said  premises 
within  one  year  from  this  date,  then  this  grant 
shall  become  null  and  void,  unless  second  par^ 
shall  pay  to  the  first  party  $80  for  each  year 
thereafter  such  completion  is  delayed,  aa&d 
rental  to  be  paid  quarterly  in  advance." 

Tbe  provision  Is  practically  tbe  same  as  In 
tbe  case  at  bar,  and  In  construing  It  the 
court  say: 

"Here  we  have  a  contract  that  is  unilateral ; 
the  lessee  being  bound  to  do  nothing,  except  at 
his  own  option.  It  has  expended  no  money 
by  way  of  developing  the  lessor's  property.  The 
well  that  was  sunk  on  the  Gibson  tract  was  in 
all  probability  sunk  in  accordance  with  a  con- 
tract made  with  the  owner  thereof  to  prevent 
a  forfeiture  of  that  lease,  and  such  was  in  all 
probability  the  case  where  other  wells  were 
sunk  on  adjoining  lands.  The  lessor  had  no  di- 
rect interest,  so  far  aa  this  record  discloses,  in 
the  development  of  the  Gibson  tract.  This  con- 
tract clearly  contemplated  the  exploration  for 
oil  as  a  speculation  or  promotion  on  the  part  (rf 
tbe  lessee^  which  is  permissible  under  the  law. 
The  consideration  for  the  first  year's  delay  in 
making  this  development  on  lessor's  tract  was 
$200  castf  in  hand  paid,  and  the  commencement 
within  30  days  from  the  date  of  the  lease  of 
the  sinking  of  a  well  on  the  Gibson  tract  That 
year  elapsed,  and  no  well  was  sunk  or  begun 
on  the  tract  of  the  lessor.  The  lessee  had  the 
option  to  be  allowed  additional  time  as  delay  in 
the  exploring  of  lessor's  tract  by  paying  to  the 
lessor  $80  for  each  year  thereafter  sudi  com^e- 
tion  was  delayed ;  such  delay  money  to  be  paid 
quarterly  in  advance.  This  lease  being  an  op- 
tion, is  the  anomaloas  construction  to  be  here 
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adopted  of  the  langnaga  'then  tUa  grant  shall 
become  nail  and  void  unless  second  party  shall 
pay  to  the  first  party  eighty  ($80.00)  dollars 
for  each  year  thereafter  such  completion  is  de- 
layed, said  rental  to  be  paid  quarterly  in  ad- 
rance,'  to  as  to  change  this  part  of  the  lease 
from  an  option  to  a  tenancy,  creating  the  rela- 
tion of  landlord  and  tenant  for  a  year  when  the 
first  quarterly  payment,  in  advance  is  made, 
thereby  obligating  the  leasee  to  pay  the  other 
three  quarterly  payments?  This  would  violate 
the  settled  rule  of  construction  that  an  option 
is  to  be  construed  liberally  in  favor  of  the  party 
granting  it  and  strictly  against  the  holder 
thereof/' 

In  Barnsdale  v.  Owen,  200  Fed.  619,  118 
C.  C.  A.  623,  the  court  say: 

"An  agreement  in  the  form  of  a  lease  for  a 
limited  term  of  years,  such  as  these  were,  grant- 
ing  the  right  to  explore  for  gas  and  oil,  and  to 
retain  that  found  and  extracted,  is  of  a  peculiar 
class.  The  interest  of  the  lessee  is  more  like  a 
license  than   an  estate  in  the  land  itself." 

In  Kolachny  v.  Galbreath,  26  Okl.  772,  110 
Pac.  902,  38  L.  R.  A.  (N.  S.)  451,  It  Is  held: 

"When  contracts  are  optional  in  respect  to 
one  party,  they  are  strictly  construed  in  favor  of 
the  party  that  is  bound  and  against  the  party 
that  ia  not  bound." 

And  In  Deming  Investment  Co.  v.  Lanham, 
36  OkL  773,  130  Pac.  260,  44  L.  B.  A.  (N.  S.) 
60,  quoting  from  Thornton's  I<aw  Relating  to 
OU  «nd  Gas,  it  is  said: 

"ForfeituiTGs,  however,  on  the  part  of  the  les- 
see in  a  gas  or  oil  lease,  which  arise  by  reason 
of  his  neglect  to  develop  or  operate  leased  prem- 
ises are  rather  &vored  by  the  law,  because  of 
the  peculiar  character  of  the  product  to  be  pro- 
rid  ed." 

And  see  Cohn  v.  Clark,  160  Paa  467,  not 
yet  offidally  reported. 

[S,  t]  It  Is  tme  that  In  Frank  Oil  C!o.  ▼. 
BeUevlew  &  Co.,  supra,  it  is  said: 

"This  contract  having  been  entered  into  prior 
to  the  erection  of  the  state,  section  1118,  Com- 

?iled  Laws  of  Oklahoma  1909  (Rev.  Laws  1910, 
968),  which  provides,  Time  is  never  con- 
sidered as  of  the  essence  of  a  contract,  unless 
by  its  terms  expressly  so  provided,'  has  no  ap- 
plication," etc. 

But  this  statute  does  not  mean  that  time  Is 
neyer  the  essence  of  a  contract,  unless  these 
words  are  used  In  it.  In  Cooper  v.  Ft.  Smith 
ft  W.  B.  R.  Co.,  23  Okl.  139,  99  Pac.  785,  It 
Is  beld: 

"Although  it  is  provided  fWilson's  Rev.  & 
Ann.  St.  1903,  (  80B)  that  "Time  is  never  con- 
sidered as  of  the  essence  of  a  contract,  unless  by 
its  terms  expressly  so  provided,'  no  particular 
form  of  expression  is  required,  but  it  must  ap- 
pear from  the  express  provisions  contained  in 
such  contract  that  it  was  the  intention  of  the 
parties  thereto  that  time  should  be  the  essence 
thereof."  Federal  Trust  Co.  v.  Coyle,  34  Okl. 
63S,  126  Pac  800;  Green  Duck  Co.  v.  Patter- 
son, 86  OkL  392,  128  Fac.  703. 

The  language  of  this  contract  is  set  out 
above,  and,  in  our  opinion,  brings  it  wltltin 
the  reasoning  of  the  above  citatloas. 

[3]  Apply  the  principles  settled  in  these 
cases  to  the  case  at  bar.  The  plaintiffs  in 
error  bad  <»ily  a  license  to  explore  the  land 
for  gas  and  oU  for  the  time  mentioned  in  the 
lease,  wltb  an  optim  to  extend  the  Ucense 
npon  the  iMtyment  of  the  sums  provided  In 
the  lease  at  the  time  therein  set  out     The 


plaintUfs  in  error  never  tookpoaseasion,  did 
nothing  towards  exploring  the  land  for  gas 
and  oil,  and  failed  to  secure  a  prolongation 
of  their  license  by  making  the  payment  for 
this  privilege  at  the  agreed  time.  As  con- 
strued by  this  court  in  the  cases  above  cited, 
the  legal  effect  of  the  contract  was  that,  if 
a  well  was  not  drilled  <«i  the  land  in  one 
year  from  the  date  of  the  contract,  the  agree- 
ment should  be  null  and  void,  but  with  an 
(q>tion  to  the  plaintiffs  in  error  to  continue 
their  license  under  the  agreement  by  paying 
in  advance  a  rental  of  $2.50  per  acre  for  the 
first  year,  and  $5  per  acre  thereafter  unUl 
a  well  was  drilled  or  the  lease  canceled. 
Tbey  now  ask  this  court  to  change  their  con- 
tract by  allowing  them  to  pay  the  sum  for  the 
extension  c^  the  option  to  some  other  time 
than  that  specified  in  the  contract  This  we 
cannot  do  under  the  evidence  in  this  case. 

[4]  The  plaintlft  in  error  contends  that 
the  forfeiture  cannot  be  upheld  in  this  case, 
because  the  defendant  in  error  failed  to  give 
notice  of  bis  intention  to  take  advantage  of 
the  fkilure  to  pay  the  money  when,  by  the 
terms  of  the  contract  it  was  payable.  But 
we  can  see  no  merit  in  this  position.  The 
contract  did  not  provide  for  notice,  and  the 
plalntUEs  in  error  knew  what  tbe  contract 
provided  as  well  as  the  defendant  in  error 
did.  Should  we  now  decide  that  notice  was 
necessary  before  the  defendant  in  error  could 
declare  the  forfdture,  we  would  be  adding 
something  to  the  contract  wblcb  tbe  parties 
did  not  see  fit  to  incorporate  in  it  Plaintlft 
in  error  cites  Sayers  v.  Kent  201  Pa.  38,  50 
Atl.  296,  but  that  case  does  not  apply,  because 
of  the  payment  of  the  money  into  the  bank 
prior  to  expiration  ot  the  time  limited  in  the 
contract  Stetner  v.  Marks,  172  Pa.  400,  33 
Atl.  695,  is  also  cited  by  plaintiff  in  error, 
but  has  no  application,  as  in  that  case  the 
lessor  told  tbe  lessee  that  a  day  or  two  in 
the  payment  ot  the  waaey  made  no  differ- 
ence, and  on  the  last  day  provided  for  the 
payment  in  the  contract  purposely  absented 
himself  so  as  to  prevent  tbe  money  from  be- 
ing paid.  We  find  nothing  in  the  conduct  of 
the  defendant  in  error  which  would  make 
this  case  applicable. 

It  is  also  contended  by  the  plaintiff  in  error 
that  by  providing  in  tbe  lease  that  the  pay- 
ment might  be  made  to  the  Central  National 
Bank  this  constituted  the  bank  tbe  agent  of 
the  lessor,  and  gave  it  authority  to  waive  tbe 
forfeiture  by  receiving  tbe  money  after  the 
specified  time.  But  in  our  opinion,  there  was 
no  question  of  agency  in  tbe  matter.  The 
contract  provided,  for  tbe  convenience  of  the 
parties,  tliat  a  deposit  in  the  bank  to  tbe 
credit  of  the  lessor  should  be  a  sufficient  com- 
pliance with  the  contract  Undoubtedly  such 
a  deposit  before  the  right  to  a  forfeiture  bad 
accrued  would  have  been  a  fulfillment  of  tbe 
conditions  of  the  contract  and  would  have 
prevented  a  forfeiture.  But  we  look  in  vain 
for  any  authority  given  tbe  bank  to  waive 
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any  rt^ts  of  the  lessor.  In  fact,  under  the 
provisions  of  the  contract,  and  In  flie  ab- 
sence of  any  other  evidence,  the  bank  was 
only  a  depository,  agreed  upon  by  the  par- 
ties as  a  convenlNit  place  in  which  to  deposit 
the  money  due  the  plaintiff,  bnt  with  no  au- 
thority to  waive  any  rights  of  either  party, 
or  to  bind  either  party  further  than  to  re- 
ceive the  money  when  paid.  If  the  money 
had  been  deposited  in  the  bank  before  the  ex- 
piration of  the  time  limit,  it  would  have  been 
a  sufHclent  compliance  with  the  terms  of  the 
contract ;   otherwise  it  is  not 

We  therefore  recommend  that  the  Judg- 
ment be  afSimed. 

FEB  CURIAM.    Adopted  in  whole. 


TROTTEE  T.  WOOD  et  aL     (No.  8480.) 
.(Supreme  Gourt  of  Oklahoma.    Oct  19,  191S.) 

(Bvttalmt  (y  the  Oowrt.) 

1.  BTtDBNCK  4=9178  —  Paboi<— PBoOBKniiros 

or  COUNTT  GOMMISSIONEBS. 

Where  it  is  shown  that  the  record  and  flies 
of  the  county  commiBsionera^  proceedings  are 
not  complete,  and  even  in  the  absence  of  any 
record  having  been  made  of  what  was  actnaJly 
done,  parol  testimoDy  is  competent  to  show  the 
facts,  and  prove  that  which  actually  took  place, 
except  as  to  those  matters  which  the.  statute 
si'iecifically  requires  to  be  recorded. 

[Ed.  Note.— For  other  cases,  see  EMdence, 
Cent.  Dig.  ||  68(>-«94;    Dec  Dig.  «=>178.] 

2.  EflTOPPlir.      e=3>Q2  —  liAOHES— HlOHWATS — 

Counties. 
Where  a  county  has  accepted  and  used  oth- 
er lands  for  road  purposes  in  lieu  of  the  sec- 
tion line  for  14  years,  and  valnaUe  improve- 
ments have  in  good  faith  been  erected  on  the 
section  line,  the  county  is  estopped  to  say  the 
road  which  it  selected,  worked,  and  used  dur- 
ing all  those  years  is  not  a  public  highway,  and 
was  not  accepted  in  lieu  of  the  section  line,  and 
cannot  divest  the  other  party  of  his  improve- 
ments without  compensation. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent.  Dig.  !§  151-153;   Dec.  Dig.  «=»62.] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  District  Court,  Woodward  Coun- 
ty; James  B.  Cullison,  Judge. 

Action  by  John  A.  Trotter  against  Dennis 
Wood,  Road  Supervisor,  and  the  Township 
Board  of  Detroit  Township.  Judgment  for 
defendants,  and  plaintiff  brings  error.  Re- 
versed and  remanded. 

C.  W.  Herod,  of  Woodward,  for  plaintiff  In 
error.  Chas.  Swindall,  of  Woodward,  for  de- 
fendants in  error. 

BRETT,  C.  This  is  a  snlt  In  injunction 
commenced  by  the  plaintiff  in  error  against 
the  defendants  In  error  in  the  district  court 
of  Woodward  county  to  enjoin  the  defend- 
ants, as  road  supervisor  and  township  board, 
from  wening  a  certain  section  line. 

The  material  facts  as  they  appear  from  the 
pleadings  and  record,  briefly  stated,  are  that 
the  plaintiff  owned  the  land  on  both  sides  of 
this  section  line ;  that  when  the  country  was 


settled  In  1893  tlds  aecHm  line  was  consid- 
ered impracticable  as  a  public  highway,  and 
in  1901  the  plaintiff  and  others  petitioned 
the  board  of  county  commlssimiers  to  vacate 
the  section  line  and  open  a  road  running 
diagonally  across  the  plaintiff's  farm,  at 
which  time  the  conunissionera  entered  an  or- 
der which  recites  that:    ' 

"Petition  o£  John  A.  Trotter  et  al.  was  read. 
Petition  approved,  and  Oris  Gaston,  Wallace 
Mote,  and  James  Spurlock  were  appointed 
viewers,  and  survey  ordered ;  derk  to  set  day." 

No  further  proceedings  appear  of  record  in 
the  connty  clerk's  office  with  reference  to  the 
matter,  bat  It  appears  that  a  road  running 
diagonally  across  the  plalntUTs  farm  waa 
opened,  and  has  since  been  used  by  the  pub- 
lic as  a  public  highway,  and  worked  by  the 
county  and  road  district  authorities;  that 
plalntlfl  subsequent  to  these  proceedings  by 
the  county  commissioners  sowed  this  section 
line.  In  connection  with  the  adjoining  landa, 
to  alfalfa,  erected  fences,  lots,  and  hog  lots 
there<Hi;  that  the  plaintiff  would  sustain 
considerable  damage,  and  inconvenience  by 
the  opening  of  this  section  line ;  and  that  the 
township  'board  was  proceeding  to  open  the 
same  without  any  condemnation  proceedings 
or  any  Intention  to  compensate  the  plaintiff 
for  any  damage  sustained  by  him  by  reason 
of  opening  this  section  line. 

The  cause  came  on  for  trial,  and  the  de- 
fendants objected  to  the  introduction  of  any 
evidence  upon  the  facts  pleaded,  and  under 
the  admission  of  counsel  for  plaintiff  that 
he  would  rely  upon  parol  evidence  to  prove 
what  was  actuiOly  d<Hie  where  the  record 
was  silent  This  objection  was  sustained, 
and  Judgment  entered  for  the  defendants, 
and  the  plaintiff  appeals  to  this  court  We 
think  the  court  erred  in  sustaining  the  objec- 
tion to  the  Introduction  of  evidence. 

[1]  The  plaintiff  was  not  the  custodian  of 
the  flies  and  records  of  the  county  commis- 
sioners' proceedings,  and  if  the  flies  and  rec- 
ords were  not  properly  preserved,  or  were 
lost  or  destroyed,  the  plaintiff  should  not  be 
made  to  suffer  thereby ;  and.  In  the  absence 
of  a  record  having  ever  been  made  as  to  what 
was  actually  done,  parol  testimony  was  com- 
petent to  show  the  facts,  and  to  prove  what 
had  actually  taken  place,  except  as  to  those 
matters  which  the  statute  spedflcally  requir- 
ed to  be  recorded.  The  petition  of  the  plain- 
tiff to  vacate  the  section  line  and  lay  out  an- 
other road  running  diagonally  across  his 
farm  in  lieu  of  the  section  line  was  not  aa 
Instrument  that  the  law  required  to  be  re- 
corded ;  and  if  for  any  reason  It  was  lost  or 
destroyed,  and  was  absent  from  the  flies,  and 
coald  not  be  produced,  the  plaintiff  was  en- 
titled to  show  by  parol  its  contents;  and  If 
he  showed  that  In  that  petidnn  he  asked  that 
the  section  line  be  vacated,  and  a  road  run- 
ning diagonally  across  his  farm  be  opened 
up  and  accepted  In  lien  of  it  then  the  record 
of  the  action  of  the  county  commissioners 
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upon  that  petition,  whieh  recites  tbat  the  pe- 
tition was  tead  and  approved,  conld  be  ood- 
stmed  In  no  other  ll^t  than  an  acceptance 
<ot  the  terms  of  the  petition  and  a  granting 
of  the  prayer  therein,  and  the  recorded  order, 
though  brief,  wonld  be  conclnslTe  that  the 
section  line  was  by  its  terms  racated,  and 
the  proposed  road  accepted  in  Its  stead,  and 
▼olumes  could  not  more  cleaily  disclose  that 
fact ;  and  If  the  section  line  was  vacated,  and 
another  road  accepted  in  Its  stead,  then  the 
county  can  never  again  acquire  title  to  It, 
except  by  condemnation  proceedings  and  com- 
pensating the  owner,  who  gave  other  lands 
in  exchange  for  it 

It  is  true,  as  contended  by  the  defendants, 
that  the  statute,  when  a  petition  to  vacate 
or  alter  a  road  is  filed,  requires  that  the  com- 
missioners give  certain  notice,  and  that  a 
record  of  that  notice  be  entered  on  the  Jour- 
nal by  the  clerk.  Section  5712,  Statutes  1893. 
But  that  notice  is  for  the  benefit  of  other 
interested  parties,  and  not  for  the  benefit  of 
the  county,  which  has  notice  of  the  proposed 
change  brought  to  it,  through  its  commis- 
sioners, by  the  filing  of  the  petition;  and  if 
that  notice  Is  not  given  or  recorded  as  re- 
quired by  law,  the  county  cannot  take  advam- 
tage  of  its  own  laches,  and  be  heard  to  com- 
plain because  It  did  not  give  the  notice  to 
others  which  the  law  required  it  to  give,  and 
even  other  parties  who  have  acquiesced  and 
silently  accepted  the  benefits  of  the  change 
for  14  years  would  be  estopped  to  complain  at 
this  late  day. 

It  Is  also  true  that  the  statute  provides 
that,  when  a  road  is  changed,  the  commls^ 
sloners  shall  "direct  the  county  clerk  to  note 
snch  location,  relocation,  or  change  of  roads 
npon  the  road  records  of  his  <^ce."  Section 
5712,  Statutes  1893.  But  that  provision 
clearly  appears  to  be  for  their  own  conven- 
ioice,  and  for  the  convenience  and  direction 
of  the  township  ofi[lcials  and  road  supervis- 
ors, and  Is  to  be  done  only  after  the  road  has 
actually  been  changed.  And  could  the  fail- 
ure of  the  commissioners  to  direct  the  clerk 
to  make  this  note,  or  the  failure  of  the  clerk 
to  make  the  note  as  directed,  nuUl^  that 
which  had  already  been  done,  and  divest  oth- 
er parties  of  rights  they  acquired  by  a  sol- 
emn and  recorded  exchange  with  the  coun- 
ty?   We  think  not 

It  is  also,  as  contended  by  defendants,  the 
"duty  of  the  viewers  at  the  same  time  they 
make  their  report  of  the  view,  to  also  make 
a  separate  report  to  the  county  commission- 
ers, in  writing,  stating  the  amount  of  dam- 
ages, if  any,  assessed  by  them,  and  to  whom." 
Section  6716,  Statutes  1893.  But,  if  no  dam- 
ages are  assessed,  no  written  report  of  it  Is 
required. 

[2]  The  plaintiff,  acting  in  good  ftiith,  plac- 
ed valuable  Improvements  upon  this  aban- 
doned section  line.  The  county  has  treated 
it  as  abandoned  for  14  years,  worked  and 
kept  up  as  a  county  road  and  public  highway 


the  other  road  for  14  yeara,  and  It  is  now 
estopped  to  say  that  this  new  road  is  not 
that  which  It  has  treated  it  as  being  dur- 
ing all  these  years;  especially  since  the 
rights   of   other   parties    have   Intervened. 

There  are  other  proceedings  provided  by 
the  statute  and  Insisted  upon  by  the  defend- 
ants which  the  record  does  not  show  to  have 
been  compiled  with,  such  as  the  fact  that  the 
record  does  not  show  a  bond  to  have  been 
given  by  the  plalntlll  to  defray  the  exi)ense? 
of  having  the  new  road  viewed  and  surveyed 
as  prescribed  by  the  statute.  But,  if  no  bond 
was  required  by  the  commissioners,  the  coun- 
ty waived  that,  and  cannot  now  seek  to  in- 
validate Its  acts  by  reason  of  that  fact 

The  plaintiff  was  entitled  to  Introduce  his 
evidence  to  prove  the  contents  of  his  peti- 
tion; and  the  order  of  the  oommlssioners  ac- 
cepted Its  terms,  whatever  they  were,  and 
granted  its  prayer,  and  the  county  Is  bound 
by  their  order.  Bat,  even  in  the  absence  of 
any  exchange,  the  conduct  of  the  parties  in 
this  case  would  amount  to  a  dedication  on 
the  part  of  the  plaintiff  of  the  road  running 
diagonally  across  bis  farm  and  an  accept- 
ance of  It  by  the  county.  Judge  Dillon,  In 
his  work  on  Municipal  Corporations  (2  Dil- 
loa'a  Municipal  Corporations,  S  631),  says: 

"No  specific  length  of  time  is  necessary  to 
constitute  a  valid  dedication;  all  that  is  re- 
quired is  the  assent  oC  the  owner  ot  the  soil  to 
tiie  public  use  and  the  actual  eojoyment  by  the 
public  for  a  length  pt  time  that  tie  public  ac- 
commodation and  private  rights  would  be  mate- 
rially affected  by  a  denial  or  interruption  of 
its  enjoyment" 

And  Blllott,  In  his  work  on  Boada  and 
Streets  (3d  Bd.)  {  186,  says: 

"It  may  be  said  generally  that  if  rights  have 
once  become  fixed  by  dedication  and  acceptance, 
they  cannot  be  taken  away  by  subsequent  acts 
or  declarations,  and  even  a  municipality  can- 
not, ordinarily  at  least,  impair  or  take  away 
such  rights  without  compensation." 

We  therefore  recommend  that  the  Judg- 
ment be  reversed,  and  the  cause  remanded 
for  farther  proceedings  not  Inconsistent  with 
this  opinion. 

PER  CUBIAM.    Adopted  in  whol& 


ATIAS  SUPPLY  CO.  V,  BLAKB.    (No.  5210.) 

(Supreme  Court  of  Oklahoma.    Oct  19,  1916.) 

(8vllahu»  hv  the  Court.) 

1.  HOUKBTKAD   <&=»84  —  EXEMPTION  —  PKBSONS 

Entitled — Tenant  in  Common. 

A  tenant  in  common  may  have  a  homestead, 
and  is  entitled  to  a  homestead  exemption,  in 
lands  held  in  common. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent.  Dig.  88  121,  122;    Dec.  Dig.  «=>84.] 

2.  HOMBSTBAD     «=»97— BXKMPTION— IMPBOVE- 

MXNTB— "Matebiai,  Uskd  ht  OonsTBUoTiNe 

Improvements." 

In  the  absence  of  agreement  to  the  contrary, 
an  engine  and  water  pump  with  necessary  at- 
tachments, pipes,  etc.,  used  for  irrigation  pur- 
poses, when  faitentionally  and  permanently  ink 
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bedded  in  and  affixed  to  the  land,  become  a  part 
thereof,  and,  where  the  land  is  a  homestead,  con- 
stitute "material  used  in  constructing  improve- 
ments thereon"  within  the  intent  and  meaning 
of  section  2,  art.  12,  of  the  Constitution. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent.  Dig.  {  154;   Dec.  Dig.  «=»97.] 

3.    HOMESTKAD    «=»97— EXEMPTIOK— DEBT    FOB 
lUPBOVEMENTB. 

A  debt  for  such  improvements  upon  a  home- 
stead is  privileged,  being  one  of  a  class  spe- 
cifically excepted  from  the  operation  of  the  home- 
stead exemption  provision,  which,  when  reduced 
to  judgment  in  a  proper  court,  may  be  enforced 
in  the  regular  way  by  sale  of  the  homestead  un- 
der execution  the  same  as  if  the  exemption  law 
had  not  been  adopted. 

[Ed.  Note. — For  other  cases,  see  Homestead, 
Cent.  Dig.  §  154 ;   Dec.  Dig.  <e=»97.) 

Commissioners'  Opinion,  Division  No.  3.  Er- 
ror from  District  Court,  Muskogee  County; 
K.  P.  De  Oraflenrled,  Judge. 

Action  by  the  Atlas  Supply  Company,  a 
corporation,  against  H.  F.  Blake.  Judgment 
for  defendant,  and  plaintiff  brings  error. 
Reversed  and  remanded. 

W.  P.  Z.  German  and  Wm.  T.  Hatchings, 
both  of  Muskogee,  for  plaintiff  in  error. 
David  A.  Kline  and  Chas.  P.  Gotwals,  botb 
of  Muskogee,  for  defendant  in  error. 

BLBAKMORB,  C.  This  case  presents  er- 
ror from  the  district  court  of  Muskogee 
county.  The  parties  are  here  referred  to 
as  they  appeared  in  the  court  below. 

In  October,  1909,  defendant,  who  owned 
and  with  his  family  resided  upon  a  five-acre 
tract  of  land,  entered  into  a  partnership 
agreement  with  one  Abe  Wolfenbarger,  for 
the  cultivation  of  said  premises  as  a  truck 
garden  and  for  the  maintenance  of  green- 
houses thereon,  pursuant  to  which  be  and  his 
wife  conveyed  an  undivided  one-half  inter- 
est in  said  land  to  wife  of  said  Wolfenbarger 
in  trust  for  him.  Soon  thereafter  defendant 
and  Wolfenbarger  purchased  from  plaintiff 
a  water  pump  and  gasoline  engine,  with  the 
necessary  attachments,  pipcB,  etc.,  which, 
intentionally,  were  permanently  imbedded  in 
and  affixed  to  the  land  by  cement,  and  be- 
came a  part  thereof,  and  were  employed  for 
irrigation  and  spraying  purposes  in  the  use 
of  the  premises  by  the  partnership.  In  No- 
vember, 1910,  plaintiff  obtained  Judgment 
in  a  Justice  court  against  defendant  and  said 
Wolfenbarger  upon  an  open  account  for  the 
purchase  price  of  said  engine  and  pump. 
In  June,  1911,  the  partnership  was  dissolved, 
and  Wolfenbarger  and  his  wife  conveyed 
to  plaintiff  and  his  wife  the  undivided  one- 
half  Interest  they  had  acquired  in  said  land. 
There  was  a  five-room  house  upon  the  land, 
wherein  plaintiff  continuously  resided  with 
his  family  as  a  home  since  October,  1909. 
In  July,  19ii2,  an  abstract  of  the  Judgment 
rendered  in  the  Justice  court  was  filed  and 
docketed  in  the  office  of  the  clerk  of  the 
district  court  of  Muskogee  county,  and  in 
November   thereafter  execution   was   issued 


thereon  and  levied  upon  said  land.  'Wliere- 
upon  defendant  moved  to  vacate  and  set 
aside  the  levy  of  said  execntion,  for  the 
reason  that  said  property  was  his  homestead, 
and  therefore  exempt  from  forced  sale. 
Upon  hearing,  said  motion  was  sustained, 
and  plaintiff  appeals. 
The  Constitution  (article  12)  provides: 

"Section  1.  The  homestead  of  any  family  in 
this  state,  not  witiiin  any  city,  town  or  village, 
shall  consist  of  not  more  than  one  hundred  and 
sixty  acres  of  land,  which  may  be  in  one  or  more 
parcels,  to  be  selected  by  the  owner.    •    •    • 

"Sec.  2.  The  homestead  of  the  family  sbaB 
be,  and  is  hereby  protected  from  forced  sale, 
for  the  payment  of  debts,  except  for  the  purchase 
money,  •  *  •  the  taxes  due  thereon,  or  for 
work  and  material  used  in  constructmg  im- 
provements   thereon.    •    ♦    • " 

The  trial  court  held,  and  correctly,  as  con- 
ceded by  the  parties,  that  defendant  and 
Wolfenbarger  were  tenants  in  common  of  the 
land  involved. 

[1]  The  established  rale  In  many  Jurisdic- 
tions that  a  tenant  in  common  may  have  a 
homestead,  and  is  entitled  to  a  homestead 
exemption,  in  land  held  in  common  (21  Cyc. 
606,  and  cases  cited)  should,  under  oar 
policy  of  liberally  construing  the  exemption 
law  so  as  to  afford  protection  to  a  debtor 
and  his  family  in  the  possession  of  a  borne, 
obtain  in  this  state.  Accordingly  in  the 
instant  case  tbe  premises  levied  on  consti- 
tuted the  homestead  of  tbe  defendant  at  the 
time  of  tbe  creation  of  tbe  debt  sued  on,  and 
ever  since. 

[2,3]  Speaking  of  section  2,  art  12,  of 
tbe  Constitution,  supra,  in  South  Texas  Lbr. 
Ca  y.  Epps  (not  yet  officially  reported)  160 
Paa  164,  this  court  said: 

"It  win  be  noted  that  section  2  provides  that 
the  homestead  shall  be  exempt  from  forced  sale 
for  the  collection  of  all  debts  except  the  four 
classes  specifically  mentioned,  viz.,  the  purchase 
price,  or  a  part  thereof,  taxes  due  thereon,  the 
claim  of  the  laborer,  and  the  claim  of  the  aate- 
rialman." 

A  debt  for  improrements  constructed  upon 
a  homestead  is  privileged,  being  erne  of  a 
class  si)eciflcally  excepted  from  the  operation 
of  tbe  homestead  exemption  law,  which,  when 
reduced  to  Judgment  in  a  proper  court,  may 
be  enforced  in  tbe  regular  way  by  sale  of  the 
homestead  under  execution  the  same  as  it 
no  exemption  law  bad  ever  been  adopted. 
In  our  <s)inion,  tbe  debt  established  by  tbe 
Judgment  upon  which  tbe  execution  herein 
was  issued  and  levied  upon  bis  homestead, 
and  for  which  defendant  was  primarily  liable, 
was  for  "material  used  in  constrnctinK  im- 
provements tbereon,"  within  intent  and  mean- 
ing of  tbe  Constitntion.  The  engine,  pump, 
pipes,  etc,  were  so  affixed  to  tbe  land  as  to 
become  a  part  thereof,  thus  constituting  a 
betterment  enhancing  its  value,  and  have 
been  continuously  employed  by  defendant 
in  the  use  of  said  land  to  gain  a  livelihood  for 
bis  family.  It  would  be  unconscionable  to 
permit  one  occupying  a  homestead  to  par- 
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chase  property  peculiarly  applicable  to  the 
uae  and  purpose  to  which  he  has  appropri- 
ated a  portliMi  ot  the  land,  affix  the  same 
to  the  BoU  80  as  to  become  a  part  thereof, 
and  then  repudiate  the  debt  created  thereby, 
and  hold  the  realty  thus  benefited  free  of 
such  debt  The  purpose  of  the  law  is  the 
conservatloD  of  family  homes;  but  it  is  not 
contemplated  thereby  that  a  homestead  may 
be  acquired  or  Improved  and  the  property 
itself  remain  free  from  liability  for  debts 
incurred  in  its  purchase  or  improvement,  the 
Wirlt  of  the  constitutional  provisloa  being 
that  no  one  shall  enjoy  a  homestead  or  im- 
provement thereon  against  the  just  claims  of 
creditors  furnishing  the  sani& 

The  levy  of  the  executlMi  being  proper  in 
other  respects,  it  was  error  to  quash  the  same 
upon  the  ground  that  the  property  levied  on 
was  exempt  from  sale  as  a  homestead.  The 
order  ot  the  trial  court  should  be  reversed, 
and  the  cause  remanded,  for  further  proceed- 
ings conristent  with  the  views  herein  express- 
ed. 

PER  CCRIAM.    Adopted  in  whole. 


CITY  OF  ARDMORB  v.  COLBERT. 

(No.  5744.) 

(Supreme  Court  of  Oklahoma.    Sept  28,  191fi. 

Rehearing  Denied  Nov.  9,  1916.) 

(Byttahus  hv  the  Court.) 

1.  Jttsokent  ^=9252— Sufficikitot  ov  Fxn- 

TION. 

Where  the  petition  states  facts  sufficient  to 
constitute  a  cause  of  action  against  defendant 
in  damages  for  the  maintenance  of  a  public  nui- 
sance, held,  that  it  was  not  material  that  plain- 
tiff did  not  demand  the  precise  relief  to  which 
he  was  entitled,  or  that  he  mistook  the  true 
rule  of  damages ;  that  he  was  entitled  to  what- 
ever legal  damages  were  recoverable  for  the 
wrong. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  {f  441,  442;  Dec.  Dig.  <8s>252.] 

2.  MUNICIFAI.  COBPOBATIONS  9s»838  —  Dis- 

OHABOE  or  Sewaob— LiABiLrrr  ros  Dam> 

AGES. 

Where  a  municipal  corporation  discharg- 
ed sewage  in  a  creek,  polluting  the  waters  of  the 
stream,  and  causing  it  to  become  fool  and  im- 
pregnated with  noxious  and  poisonous  substanc- 
es which  are  offensive  to  the  smeU  and  a  menace 
to  the  health  of  persons  living  or  working  in 
that  vicinity,  rendering  it  impossible  for  plain- 
tiff and  his  tenants  to  cultivate  his  adjacent 
land,  and  rendering  the  same  less  valuable, 
thereby  creating  and  maintaining  a  nuisance, 
such  corporation  is  liable  in  damages  for  the 
maintenance  of  such  nuisance. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  J  1787 ;  Dec.  Dig.  ^=> 
838.] 

8.  Appeai,  awd  Ebrob  «=3l097— Law  or  the 
Case— DicoiBioN  on  Fobueb  Appeal. 

As  a  general  rule,  a  question  decided  by 

the  Supreme  Court  on  appeal  becomes  the  law 

of  the  case  in  all  of  its  stages,  and  is  not  open 

for  con^deration  on  second  appeal. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 

Error,  Cent  Dig.  {{  4358-4S68,  4427;  Dec.  Dig. 


«=»1097.] 


Commissioners*  Opinion,  Division  No.  2. 
Error  frqm  District  Court,  Carter  County; 
S.  H.  Russell,  Judge. 

Action  by  Walter  Colbert  against  the  City 
of  Ardmore.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

See,  also,  81  OkL  537,  122  Pac.  508. 

Frank  Adams  and  I.  R.  Mason,  both  of 
Ardmore,  for  plaintiff  in  error.  Harreld  & 
Ward  and  Cruce  &  Potter,  all  of  Ardmore, 
for  defendant  in  error. 

GALBRAITH,  C.  This  is  an  appeal  from 
the  Judgment  of  the  trial  court  rendered 
upon  the  verdict  of  a  Jury  awarding  the  de- 
fendant In  error  damages  against  the  plain- 
tiff in  error.  The  petition,  after  alleging  that 
the  dty  of  Ardmore  was  a  municipal  cor- 
poration, and  that  the  plaintiff  was  the  own- 
er of  the  N.  W.  ^  of  section  25,  township  4 
south,  range  1  east,  located  in  Carter  coun- 
ty, and  near  the  western  boundary  of  the 
city  of  Ardmore,  charged: 

"(3)  That  a  branch  of  Hickory  creek  runs 
along  the  west  side  of  the  city  and  near  the 
lands  of  Colbert 

"(4)  That  during  the  years  1907  and  1908 
the  city  of  Ardmore  constructed  a  portion  of 
its  sewer  system,  and  caused  to  be  dumped  into 
said  Hickory  creek  the  sewage  of  the  city  of 
Ardmore  connected  with  that  portion  of  its 
sewage  system ;  that  such  dumping  ground  was 
in  close  proximity  of  the  lands  described ;  that 
all  of  such  acts  by  the  city  of  Ardmore  were 
wrongful  and  wanton  and  in  utter  disr-egard  of 
the  rights  of  the  complainant;  that,  as  a  result 
of  emptying  said  sewage,  there  has  collected 
large  quantities  of  sewage  and  filth  offensive 
to  smeU  and  a  menace  to  the  health ;  that  offen- 
sive odors  from  said  sewage  permeates  and 
spreads  over  the  entire  area  of  lands  described, 
so  that  it  is  impossible  for  the  said  Colbert  and 
his  tenants  to  cultivate  said  lands  without  sub- 
jecting them  to  great  annoyance,  greatly  menac- 
ing the  health  of  each ;  that  his  tenant  in  one  of 
the  houses  has  been  compelled  to  remove  there- 
from, and  thereby  has  destroyed  the  rental  val- 
ue of  said  house;  that  said  stream  is  not  of 
sufBdent  size  and  does  not  carry  the  sewage 
or  any  part  thereof ;  that  said  lands  as  deacrio* 
ed  are  part  of  the  homestead  of  Colbert  which 
he  has  been  occupying  as  such  for  many  years ; 
that  his  enjoyment  of  same  as  a  homestead  has 
been  greatly  diminished  by  the  wrongful  acta  of 
the  city  of  Ardmore ;  that  he  rents  a  greater  por- 
tion' of  said  lands,  and  that  the  rental  value 
thereof  has  been  greatly  depreciated  bv  the 
wrongful  acts  of  the  city  of  Ardmore,  and  that 
he  is  precluded  from  getting  good  tenants  by 
reason  of  said  wrongful  acts;  that  the  reasoii- 
able  value  of  said  lands  prior  to  the  acts  com- 
plained of  was  $100  per  acre ;  that  the  reason- 
able value  of  said  lands  now  is  $8,000,  or  a 
damage  of  $8,000,  wherefore  he  prays  judgment 
for  damages  of  $8,000,  and  costs." 

The  answer  admitted  that  on  February  18, 
1907,  the  dty  of  Ardmore  commenced  to 
empty  a  small  part  of  its  sewage  into  Hick- 
ory creek  and  alleged  further: 

"(8)  That  during  the  year  1910  the  city  of 
Ardmore  caused  to  be  built  and  constructed 
what  is  known  as  a  septic  tank;  that  the  sewage 
that  theretofore  had  been  emptied  into  Hickory 
creek  was  caused  to  empty  into  the  septic  tanks ; 
that  said  septic  tanks  were  constructed  along 
scientific  lines,  and  that  there  is  nothing  but 
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a  dear  stream  of  water  flo-wing  from  said  tanks ; 
that  said  tanks  are  doing  their  full,  duty  and 
intended  purpose;  that  no  filth,  dirt,  and  of- 
fensive sewage  is  now  emptied  into  said  stream  ; 
and  that,  if  said  Colbert  ever  had  any  cause 
of  action,  which  is  denied,  it  has  been  abated  bj 
the  construction  of  the  septic  tanks  herein 
pleaded." 

This  Is  the  second  time  this  cause  has  been 
presented  to  this  court.  When  the  cause  was 
commenced  July  31,  1900,  the  plaintiff  In  er- 
ror presented  a  demurrer  to  the  petition, 
which  was  sustained  by  the  trial  court,  and, 
the  defendant  in  error  electing  to  stand  upon 
his  petition  and  refusing  to  amend,  Judgment 
was  rendered  against  him  for  costs.  Be 
prosecuted  an  appeal  to  this  court,  where  it 
was  held  that  the  petition  stated  a  good 
cause  of  action,  and  reversed  the  judgment, 
and  remanded  the  cause  for  further  proceed- 
ings. 

[1,2]  The  law  of  the  case  is  declared  In 
the  former  opinion  of  this  court,  Colbert  v. 
City  of  Ardmore,  31  Okl.  537,  122  Paa  508, 
and  Is  announced  in  the  syllabus  as  follows: 

"Where  the  petition  states  facts  sufficient  to 
constitute  a  cause  of  action  against  defendant  in 
damages  for  the  maintenance  of  a  public  nid- 
sance,  held,  that  it  was  not  material  that  plain- 
tiff did  not  demand  the  precise  relief  to  which 
'  he  was  entitled,  or  that  he  mistook  the  true  rule 
of  damages ;  that  he  was  entitled  to  whaterer 
legal  damages  were  recoverable  for  the  wrong. 

Where  a  municipal  corporation  discharged 
sewage  in  a  creek,  polluting  the  waters  of  the 
stream,  and  causing  it  to  become  foul  and  im- 
pregnated with  noxious  and  poisonous  substanc- 
es which  are  offensive  to  the  smell  and  a  menace 
to  the  health  of  persons  living  or  working  in 
that  vicinity,  rendering  it  impossible  for  plain- 
tiff and  liis  tenants  to  cultivate  his  adjacent 
land,  and  rendering  the  same  less  valuable, 
thereby  creating  and  maintaining  a  nuisance, 
such  corporation  is  liable  in  damages  for  the 
maintenance  of  such  nuisance." 

The  law  of  the  case  being  settled,  and  the 
UablUty  of  the  dty  of  Ardmore  to  the  de- 
fendant for  the  Injury  sustained  by  the  acts 
charged  in  the  petition  being  fixed  by  the 
decision  of  this  court  as  above  recited.  It  was 
only  necessary,  when  the  cause  was  remand- 
ed, for  the  trial  court  and  Jury  to  ascertain 
the  amount  of  the  damages  sustained.  It 
was  conceded  by  the  plaintiff  in  error  that 
some  Injury  was  done  the  defendant  in  er- 
ror by  dumping  the  sewage  In  Hickory  creek 
from  February  18,  1907,  up  until  the  con- 
struction of  the  septic  tanks  In  the  year  1910, 
but  It  Is  contended  that  for  all  Injury  sus- 
tained prior  to  two  years  before  beginning 
the  action  the  two-year  statute  of  limitation 
was  a  bar  to  a  recovery.  This  statute  being 
specially  pleaded.  It  Is  not  necessary  to  de- 
termine whether  this  contention  is  true  or 
not,  since  the  action  was  commenced  July 
31,  1909.  The  trial  court  fairly  and  fully  In- 
structed the  Jury  as  to  the  Issues  arising 
upon  the  pleadings  and  the  evidence,  and  cor- 
rectly advised  as  to  the  law  of  the  case  as 


declared  by  this  court  In  tile  decision  above 
dted.  No  errors  of  law  appear  from  the  rec- 
ord. The  amount  of  the  damage  was  a  ques- 
tion for  the  Jury.  Colbert  testified  that  his 
land  was  worth  |100  per  acre,  or  $16,000 
prior  to  the  time  this  sewage  was  dumped 
Into  Hldkory  creek,  and,  owing  to  the  condi- 
tions created  by  this  act,  bis  property  de- 
predated in  value  40  per  cent,  or  60  per 
cent  As  to  the  conditions  created  by  this 
act  of  the  dty  c<Hnplalned  of  he  testifled  spe- 
cifically: 

"Q.  State  whether  or  not  there  la  any  odor 
there?  A.  There  is  a  very  offensive  odor  there 
that  will  almost  knock  you  down;  it  stinks 
worse  than  a  dead  horse.  Q.  State  to  what  ex- 
tent that  is  and  how  often  it  is?  A.  It  is  worse, 
there  of  a  warm,  sultry  day,  morning  or  evening. 
Q.  About  how  far  can  you  smell  that?  A.  I 
suppose  you  can  smell  it  600  or  600  yards  from 
that  place  when  the  wind  is  blowing  from  the 
south." 

Colbert  was  corroborated  as  to  the  condi- 
tion created  and  the  Injury  sustained  In  a 
measure  by  other  witnesses.  It  Is  true  there 
was  much  testimony  to  the  effect  that  the  In- 
Jury  sustained  by  Colbert  was  alight.  There 
la  evidence  to  support  the  verdict  of  the 
Jury,  and  the  same  la  therefore  binding  on 
this  court. 

It  is  earnestly  contended  that  the  law  as 
announced  by  the  court  In  the  (Xty  of  Ard- 
more V.  Orr,  36  OkL  305, 129  Pac.  867,  should 
have  been  applied  In  the  trial  of  this  case. 
In  the  Orr  Case  damages  were  dalmed  on  ac- 
count o<  the  failure  of  the  dty  to  make  a 
culvert  large  enough  to  carry  off  surface  or 
flood  water,  and  on  account  thereof  plalntlfrs 
property  overflowed  and  was  damaged.  Tha 
cause  was  temporary  and  easily  remedied, 
wbile  In  the  Instant  case  the  dalm  was  for 
permanent  Injury  from  a  continuing  nui- 
sance. The  law  of  this  case  was  declared  by 
this  court  when  the  cause  was  here  on  the 
first  appeal,  and  that  remains  the  law  of  the 
case  in  all  subsequent  stages  of  the  cause. 

[3]  The  second  paragraph  of  the  syllabus 
In  Harper  v.  KeUy  et  aL,  29  OU.  800,  120 
Pac.  293,  reads: 

"As  a  general  rule,  a  question  decided  by  the 
Supreme  Court  on  appeal  becomes  the  law  of  the 
case  in  all  its  stages,  and  is  not  open  for  con- 
sideration on  second  appeal" 

See,  also,  Oklahoma  City  Elec.  Go.  ▼. 
Baumhoff,  21  Okl.  503,  96  Pac.  768;  O.,  B.  L 
&  P.  R.  Co.  V.  Broe,  23  OkL  396,  100  Pac. 
523 ;  First  Nat  Bank  v.  Keys,  27  Okl.  704, 
113  Pac.  716. 

There  are  a  nimiber  of  assignments  of  er> 
ror  argued  in  the  brief  that  we  do  not  con- 
sider entitled  to  specific  consideration. 

We  find  no  prejudldal  error  In  the  record, 
and  therefore  recommend  that  the  Judgmoit 
appealed  from  be  affirmed. 

FIBB  OUIIIAM.    Adopted  in  whole. 
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DURODBRIGO  ▼.  OULWBUi.     (No.  640«.) 
(Supreme  Court  of  Oklahoma.    Oct  19,  IMS.) 

(St/Uahut  by  the  CourtJ 

1.  Insank   Pbbbohs  ®=>61,  66  —  Yoidablb 

Conveyance  —  Mental     DEficiENcr     of 

Grantor— Statu  Quo. 

A  deed  of  a  feeble-minded  penon  who  has 
not  been  adjudged  incompetent,  and  who  is  not 
shown  to  be  entirely  without  understanding, 
at  the  time  of  ita  execution,  is  not  void,  but  only 
voidable ;  and,  in  the  absence  of  fraud,  before 
the  real  estate  can  be  recoyered,  the  purchaaw 
must  be  placed  in  statu  quo. 

[Ed.  Note.— For  other  cases,  see  Insane  Per^ 
sons.  Cent.  Dig.  {;  93-102,  104,  105 ;  Dec.  Dig. 
<8=»61,  66.] 

2.  Insane  Pehsons  «=»2—BJvidewce— Adjudi- 
cation OF  Incompetency. 

An  order  of  a  county  court,  adjudging  a 
person  incompetent,  who  bad,  preTious  to  such 
order,  transferred  real  estate.  Is  competent,  in 
a  subsequent  action  in  a  district  court  to  recover 
the  real  estate,  to  show  that  that  action  was 
properly  brought  by  his  guardian,  but  a  special 
finding  by  the  county  judge  that  he  was  an  im- 
becile from  birth  is  not  admissible. 

[Ed.  Note. — For  other  cases,  see  Insane  Per- 
sons, Gent.  Dig.  §§  4-10;  Dec.  Dig.  <8=>2.] 

3.  TbIAIi  «=»278— iNaTBUOnONS— EZOBFTIONS. 

A  general  exception  to  each  and  every  para- 
graph of  the  court  8  charge  is  too  general,  and 
avails  the.  party  taking  such  exception  nothing. 
Bjxceptions  to  instructions  must  specify  the  in- 
structions objected  to,  and  thus  afford  the  court 
an  opportunity  to  correct  the  vice  in  the  in- 
gtructions  complained  of. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
D^.  S§  686,  689;   Dec.  Dig.  <S=>27&] 

C<»ninls8loners'  Opinion,  Division  No.  2. 
Ehrror  from  District  C^oart,  Love  County; 
StlllweU  H.  Russell,  Judge. 

.\ction  by  Columbus  Duroderlgo,  by  bis 
guardian,  Frank  O' Savior,  against  W.  A. 
(Tulwell.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Affirmed. 

li.  S.  Dolman  and  Fred  C.  Rybum,  botb  of 
Ardmore,  for  plaintiff  in  error.  Eddleman 
&  Graham,  of  Marietta,  and  Cmce  &  Potter, 
of  Ardmore,  for  defendant  in  error. 

BRETT,  C.  Tbls  is  a  suit  In  ejectment 
brought  by  Frank  O'Savior  as  guardian 
of  Colnmbus  Duroderlgo,  an  Incompetent, 
against  W.  A.  Culwell  for  possession  ot  cer- 
tain real  estate  described  In  the  petition,  and 
for  damages  for  unlawfully  withholding  pos- 
9esslon,  and  for  the  rents  and  profits  for  six 
years  prior  to  the  filing  of  this  suit  C!ul- 
well  answered  by  general  denial,  and  denied 
specifically  that  Columbus  Duroderlgo  was 
an  incompetent.  A  trial  was  had  to  the 
court  and  jury,  which  fonnd  for  defendant, 
C!nlwell.  Judgment  was  rendered  In  Us 
favor,  and  plaintiff  appeals  to  this  court 

The  evidence  shows  that  patents  were  Is- 
sued to  Columbus  Duroderlgo,  a  Chickasaw 
Indian,  to  the  land  In  controversy  in  August, 
1905,  upon  which  the  plaintiff  based  his  right 
to  recover. 

[1]  The  defendant  introduced  deeds  to  the 
land,  executed  by  Columbus  Duroderlgo  to 


him  in  1908  and  1910,  in  snpport  of  fals  right 
to  possession.  These  deeds  were  attacked  by 
the  plaintiff  on  the  ground  that  Duroderlgo 
was  Incompetent,  and  wholly  without  under- 
standing at  the  time  he  executed  the  deeds 
to  Culwell.  But  it  clearly  apx>ears  from  the 
evidence  that  no  gnardlan  was  appointed  for 
Duroderlgo  until  June  26,  1912,  and  that 
prior  to  that  time  he  had  transacted  his  own 
business,  and  had  been  appointed,  and  acted, 
as  guardian  for  a  younger  brother,  and  was 
not  "entirely  without  nnderstanding"  at  the 
time  of  the  trial.  Tbe  evidence  also  shows 
that  at  the  time  Culwell  purchased  the  land 
he  paid  all  that  it  was  then  reasonably 
worth.  There  was  no  tender  on  the  part  of 
the  plaintiff  to  return  to  (Tulwell  the  amount 
he  paid  Duroderlgo  for  the  land,  or  for  the 
Improvements  be  had  placed  thereon.  And 
in  cases  of  this  kind  the  law  seems  to  be 
settled  In  this  state  that  where  a  person  has 
not  been  adjudged  incompetent,  his  deed  is 
not  void,  unless  he  is  shown  to  have  been 
"entirely  without  understanding"  at  the  time 
of  its  execution.  Sections  888  and  889,  Re- 
vised Laws  1910.  Where  a  deed  is  void  by 
reason  of  the  fact  that  the  grantor  bad,  prior 
to  its  execution,  been  adjudged  InoHupetent, 
or  was  at  tbe  time  of  its  execution  "entirely 
without  understanding,"  no  tender  la  neces- 
sary. But  where  neither  of  these  condltloos 
are  shown  to  exist  the  deed  is  only  voidatte ; 
and,  in  the  absence  of  fraud,  tbe  grantor's 
rights  are  governed  by  Sections  889  and  986, 
Revised  Laws  1910,  which  require  him  to — 
"restore  to  the  other  party  everything  of  value 
whidk  he  has  received  from  him  under  the  con- 
tract or  to  offer  to  restore  the  same,  upon  con- 
dition that  such  party  shall  do  likewise,  unless 
the  latter  is  unable,  or  positively  refuses  to 
do  so." 

The  plaintiff  did  not  bring  himself  within 
the  provisions  of  either  of  the  above  stat- 
utes ;  he  had  not  been  adjudged  Incompetent 
at  the  time  he  deeded  the  property  to  Cul- 
well; he  was  not  shown  to  be  entirely  with,- 
out  understanding  at  that  time ;  no  f  rand  ap- 
pears to  have  been  perpetrated  by  Culwell, 
but  on  the  contrary  he  paid  a  fair  price  for 
the  land  at  the  time  of  the  purchase,  and, 
tbe  plaintiff  having  made  no  offer  to  place 
him  in  statu  quo,  we  think  he  was  not  en- 
titled to  recover.  Maas  et  al.  v.  Donmyer,  21 
Okl.  4a4,  96  Pac.  691 ;  Adams  Oil  &  Gas  Co. 

V.  Frank  Hudson  et  al.,  154  Pac. ,i  not  yet 

officially  reported. 

[2]  2.  But  the  plaintiff  complains  that  the 
trial  court  refused  to  aUow  him  to  Introduce 
in  evidence  a  finding  of  the  coimty  judge, 
who  adjudged  Duroderlgo  Incompetent,  which 
finding  is  to  tbe  effect  that  he  was  an  im- 
becile from  his  birth.  The  court  permitted 
the  plaintiff  to  introduce  the  order  for  the 
purpose  of  showing  that  Duroderlgo  had  been 
adjudged  incompetent  on  June  26,  1912,  and 
that  Frank  O'Savior  was  at  that  time  ap- 
pointed his  legal  guardian.  T^ls  evidence 
was  clearly  competent  for  the  purpose  of 
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showing  that  this  action  was  properly  pros- 
ecuted by  guardian,  but  the  district  court 
could  not  be  bound  by  the  finding  of  fact 
made  by  county  Judge  that  he  had  been  an 
Imbecile  from  his  birth,  and  the  exclusion 
of  this  evidence  was  not  error.  Tliat  was  the 
very  question  which  had  been  made  an  Issue 
by  the  plaintiff  In  the  district  court,  and  was 
then  being  tried  to  a  Jury,  and  they  should 
have  been  left  free  to  pass  upon  that  ques- 
tion in  the  light  of  the  evidence  Introduced 
in  their  hearing  upon  that  question.  And 
the  offer  of  this  finding  of  fact  was  an  at- 
tempt to  Invade  their  province. 

[3]  3.  The  plaintiff  challenges  some  of  the 
Instructions  given  by  the  court;  but  the 
exception  taken  to  the  Instructions  la  too 
general  to  avail.  The  plaintiff  excepted  "to 
each  and  every  paragraph  of  the  court's 
charge,"  and  it  has  been  held  that  this  is  of 
no  avail;  that  the  specific  instruction  ob- 
jected to  must  be  pointed  out,  so  that  the 
vice  of  the  Instruction  may  be  called  to  the 
court's  attention,  and  an  opportunity  afford- 
ed to  correct  it  Elsminger  v.  Beman,  32 
Okl.  818,  124  Paa  288;  McCabe  &  Steen  v. 
Wilson,  17  OEl.  355,  87  Pac.  320;  Giles  et  al. 
V.  Latimer  et  al.,  40  Okl.  301,  137  Pac.  113 ; 
Johnson  v.  Johnson,  43  OkL  582,  143  Pac. 
670. 

We  find  no  prejudicial  error  in  the  record, 
and  think  the  Judgment  should  be  affirmed. 

PER  CDRLAM.    Adopted  in  whole. 


HINDS  T.  FARMERS'  NAT.  BANK. 

(No.  4893.) 

(Supreme  Court  of  Oklahoma.    July  27,  1915. 

Rehearing  Denied  Nov.  16,  1916.) 

(SyHaliu  by  the  Court.) 

Appeal  and  Ebbob  «=^391— Disiossai/— Cost 

Deposit. 

Where  the  cost  deposit  of  the  plaintiff  in 
error  made  with  the  clerk  of  the  Supreme  Court, 
required  by  law,  is  exhausted  by  proper  charges 
against  the  same,  and,  upon  notice,  a  further 
deposit  for  costs  is  not  made,  the  appeal,  on 
motion,  will  be  dismissed. 

(Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  2077-2084,  2087,  2088 ; 
Dec.  Dig.  <@=9391.] 

Commissioners'  Opinion,  Diviislon  No.  8. 
Error  from  County  Court,  Washita  C6unt7; 
L.  R.  Shean,  Judge. 

Action  by  S.  N.  Hinds  against  the  Farm- 
ers' National  Bank,  a  corporation.  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror.    Dismissed. 

Brett  &  Billups,  of  Cordell,  for  plaintiff  in 
error.  Massingale  &  Duff,  of  Cordell,  for 
defendant  in  error. 

RITTGNHOnSE,  C.  This  appeal  Is  pre- 
sented for  the  purpose  of  reviewing  a  Judg- 
ment of  the  trial  court  on  a  promissory  note 
for  $509.40.     Motion  to  dismiss  the  appeal 


has  been  filed,  for  the  reason  that  the  cost 
deposit  made  with  the  clerk  of  this  court  has 
been  exhausted,  and  the  plaintiff  in  error  re- 
fuses to  make  additional  deposit  Upon  ex- 
amination of  the  records  of  this  court,  we 
find  that  the  cost  deposit  has  been  ex- 
hausted, that  notice  for  additional  deposit 
for  costs  has  been  given  as  required  by  law, 
and  that  said  notice  has  not  been  compiled 
with. 

We  recommend  that  the  motion  be  sustain- 
ed and  the  appeal  dismissed. 

PER  CURIAM.    Adopted  In  whol& 


JENNINGS    V,    JOHNSTON.        (No.    6246.) 
(Supreme  Court  of  Oklahoma.    Nov.  2,  1915.) 

(Syllaiut  by  tht  Court.) 

JusncBS  OF  THs  Peace  ®=»44— Jubibdiciion 
— Amount    Involved— Pleadino. 

In  a  case  in  a  justice  court  where  defend- 
ant files  an  answer  in  the  nature  of  a  bill  of 
particulars,  itemizing  and  setting  forth  a  claim 
against  the  plaintiff  in  an  amount  within  the 
jurisdiction  of  the  court  but  pra^s  for  judg- 
ment in  a  sum  in  excess  of  the  jurisdictional 
limit  of  such  court  the  allegations  in  the  bill 
of  particulars  pleading  spedfic  facts  as  to  the 
amount  claimed,  and  not  the  relief  asked  in  the 
prayer,  constitute  the  criterion  which  con- 
trols in  determining  the  amount  involved. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace.  Cent  Dig.  U  167-172;  Dec.  Dig. 
«s>44.] 

Commissioners'  Opinion,  Divlidon  No.  3. 
Error  from  County  Ck>urt,  Seminole  County; 
A.  S.  Norvell,  Judge. 

Action  by  D.  O.  Jennings  against  J.  W. 
Johnston.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Affirmed. 

John  W.  Willmott,  of  Wewoka,  for  plain- 
tiff in  error.  Cutlip  &  Horsley,  of  Wewoka, 
for  defendant  in  error. 

BLBAKMORE,  a  This  Is  a  landlord's 
attachment  salt  for  rent  commenced  in  a 
Justice  court  of  Seminole  county,  by  D.  O. 
Jennings,  against  J.  W.  Johnston. 

Plaintiff  claimed  $105  under  a  verbal  con- 
tract Defendant,  in  an  answer  In  the  na- 
ture of  a  bill  of  particulars,  admitted  the 
use  of  the  land  under  the  contract  and  al- 
leged that  plaintiff  bad  failed  and  refused 
to  make  certain  improvements  upon  the  prem- 
ises in  accordance  with  the  provisions  of 
the  contract,  by  reason  of  which  he  had  been 
damaged  in  the  aggregate  sum  of  $85 ;  that 
plainUfl  had  deprived  him  of  the  use  of  five 
acres  of  the  land  before  the  expiration  of 
his  term,  thereby  damaging  him  In  the  sum 
of  $5;  that  plaintiff  refused  to  furnish  a 
team  for  use  in  the  cultivation  of  the  land, 
to  his  damage  in  the  sum  of  $25 ;  that  grow- 
ing out  of  the  transaction,  plaintiff  waa 
Indebted  to  him  as  follows:  $10  for  catting 
stalks;    $1.25  for  clearing  land;    $1.25  for 
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hauling  cotton;  $5  for  plowlntr;  and  $45 
for  certain  potatoes  plowed  up  and  destroy- 
ed. There  was  prayer  for  judgment  against 
plaintiff  for  $206. 

Defendant  recovered  ibefore  the  justice. 
Plaintiff  appealed  to  the  county  court,  where 
there  was  trial  to  a  jury,  resulting  In  judg- 
ment for  defendant  In  the  sum  of  $60,  and 
plaintiff  again  appeals. 

There  are  numerous  assignments  of  error, 
under  one  of  which  It-  is  urged  that  the 
amount  claimed  by  the  prayer  of  defendant's 
bill  of  particulars,  being  more  than  $200, 
and  In  excess  of  the  jurisdictional  limit  of 
the  justice,  ousted  that  court  of  the  power 
to  hear  and  determine  any  matter  arising 
thereon,  and,  the  jurisdiction  of  the  county 
court  being  merely  appellate  and  dependent 
upon  that  of  the  Justice,  that  the  county 
court  was  likewise  without  jurisdiction  to 
entertain  ^the  cross-petltioa  presented  by 
said  bill  of  particulars. 

That  point  urged,  being  otherwise  well 
taken,  will  not  avail  the  plaintiff,  for  the 
reason  that  the  aggregate  amount  claimed 
ag  itemized  and  set  forth  In  defendant's  bill 
of  particulars,  independent  of  the  prayer,  is 
less  than  $200,  and  within,  the  jurisdictional 
limit  of  the  justice  court.  Where,  as  In  the 
present  case,  a  prayer  is  inconsistent  with 
the  allegations  in  such  a  bill  of  particulars, 
the  specific  facts  pleaded  as  to  tiie  amount 
claimed  therein,  and  not  the  relief  prayed 
for,  constitute  the  criterion  which  should 
control  in  determining  the  amount  involTed. 
The  obvious  error  in  calculation  inadvertent- 
ly carried  into  the  prayer  was  not  of  Itself 
sufficient  to  oust  the  jurisdiction  of  the  jus- 
tice. Redfield  v.  Stocker,  91  Iowa,  383,  69 
N.  W.  270;  Times  Pub.  Co.  v.  Hill,  86  Tex. 
Civ.  App.  389,  81  S.  W.  806;  Second  Nat 
Bank  V.  Button,  81  Ind.  101.     • 

It  is  deemed  unnecessary  to  consider  at 
length  the  questions  presented  by  the  other 
assignments. 

An  examination  of  the  record  discloses  no 
error  prejudicial  to  the  rights  of  the  plain- 
tiff, and  the  judgment  should  therefore  be 
affirmed. 

PER  CURIAM.    Adopted  in  whole. 


CONNEIiLY  et  al.  ▼.  ADAMS  et  aL 
(No.  8692.) 

(Supreme  Court  of  Oklahoma.    April  13,  1916. 
Rehearing  Denied  Nov.  16, 1915.) 

(ByOalnu  by  the  Court.) 
1.  Appkal  and  Ebbok  <8=»724— Assiowments 

or    EBBOB — SUTFICIENOT. 

This  court  will  not  review  aasignmenta  of 
error  which  do  not  clearly  point  out  the  wrong 
complained  of. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {$  2997-3001,  3022;  Dec.  Dig. 
®=724.] 


2.  Appeal  akd  Bbiiob  4s>7!(7— Bbikt— Bvi- 

DKNOB. 

In  order  to  have  reviewed  by  this  court 
the  action  of  the  trial  court  in  the  admission 
or  rejection  of  evidence,  it  must  be  clearly 
shown  by  the  brief  the  evidence  complained  of 
and  the  pound  upon  which  objection  to  such 
evidence  is  predicated. 

[Ed.  Note. — For  other  cages,  see  Appeal  and 
Error,  Cent  Dig.  g  3092 ;  Dec  Dig.  «=»767.] 

8.  Appbai.  and  Bbbob  4=31078— Assigniosnts 
or  Ebeob— Abandopjment— BBiMf. 

Where  an  assignment  of  error  is  not  ar- 
gued in  the  brief  or  supported  by  authorities, 
such  assignment  of  error  is  held  to  be  aban- 
doned. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  M  4256-1261 ;  Dec  Dig.  «=» 
1078.] 

4.  Appbai.  and  Erbob  9=>738— Asbionuxrts 

of  eibbob— sufficisnot. 

An  assignment  of  error  which,  in  effect, 
merely  alleges  that  the  court  erred  in  render- 
ing judgment  for  one  party  and  against  the  oth- 
er, presents  nothing  to  this  court  for  review. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  3025-3027 ;  Dec.  Dig.  «= 
733.1 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Couit,  Washington  Coun- 
ty; K  H.  Hudson,  Judge. 

Action  by  O.  W.  Connelly  and  another 
against  Richard  C.  Adams  and  others.  Judg- 
ment for  defendants,  and  plaintiffs  bring  er- 
ror.   Dismissed. 

Oeorge  &  Campbell,  of  BartlesviUe,  tor 
plaintiffs  in  error.  J.  P.  O'Meara,  of  Tulsa, 
and  M.  E.  Mlchaelaon,  of  Bartlesvllle,  for 
defendants  in  error. 


COLLIER,  C.  This  actioD  was  oommfinced 
by  plaintiffs  in  error  to  cancel  and  remove 
cloud  from  title  to  the  land  described  In  the 
petition — an  oil  and  gas  mining  lease  that 
had  been  given  by  the  grantors  of  the 
plaintiffs  in  error.  The  case  was  tried  to 
the  court,  and  judgment  rendered  denying 
the  -relief  prayed  for  by  plaintiffs  in  error, 
and  ordering  "that  the  defendants  in  error 
and  each  of  them  be,  and  they  are  hereby, 
ordered  and  directed  to  proceed  In  the  de- 
velopment and  operation  of  said  lands  for 
oil  and  gas  within  a  reasonable  time,  and  in 
the  event  of  failure  to  do  so,  that  the  said 
lease  t>e,  and  the  same  Is  hereby,  canceled," 
and  taking  the  costs  to  plaintiffs  in  error. 
To  reverse  said  judgment,  this  appeal  is  pros- 
ecuted. 

Plaintiffs  in  error  assign  the  following 
alleged  errors,  to  wit: 

"(1)  That  said  court  erred  in  overruling  the 
motion  of  said  plaintiffs  in  error  for  a  new  trial. 

"(2)  Said  court  erred  in  admitting  evidence 
on  the  part  of  the  defendants  in  error  object- 
ed to  by  plaintiffs  In  error. 

"(3)  Said  court  erred  in  refusing  and  ruling 
out  competent  and  legal  evidence  on  the  part  of 
the  plaintiffs  in  error. 

"(4)  Said  court  erred  In  rendering  a  judg- 
ment and  decree  against  said  plaintiffs  in  error 
refusing  to  cancel  said   lease  and   refusing  t* 
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quiet  the  title  of  said  land  in  said  plainttfis  in 
error  as  against  said  defendants  in  error. 

"(6)  Said  court  erred  in  rendering  a  judgment 
and  decree  adjudging  and  decreeing  that  said 
defendants  be  required  to  proceed  to  develop  and 
operate  said  lands  for  oil  and  gas  within  a  rea- 
sonable time,  or,  in  the  event  of  their  failure 
to  do  so,  that  the  lease  be  canceled. 

"(6)  That  said  court  erred  in  rendering  judg- 
ment against  said  plaintiffs  and  in  favor  of 
said  defendants  for  costs  of  said  action." 

[1]  Plaintiffs  In  error  have  not  pointed  out 
wherein  the  court  erred  in  overruling  the  mo- 
tion for  a  new  trial,  or  argued  said  assign- 
ment. In  Brunson  v.  Emerson  et  al.,  34  Okl. 
211,  124  Pac.  979,  it  Is  said: 

"This  court,  in  Ferguson  et  aL  ▼.  Union  Nat. 
Bank,  23  Okl.  37,  99  Pac.  641,  had  occasion 
to  consider  the  question  of  what  constituted  a 
briel  It  was  there  held  that  the  primary  object 
was  to  convey  information  to  ue  court,  and 
that  this  could  not  be  done  without  clearly  stat- 
ing the  manner  in  which  the  controverted  points 
arose,  the  facts  constituting  the  groundwork  of 
the  legal  dispute,  and  the  governing  propositions 
of  law.  It  was  there  said:  'It  is  not  enough 
to  assert  in  general  terms  that  a  ruling  of  the 
trial  court  is  wrong ;  a  fair  effort  must  be  made 
to  prove  that  it  is  wrong,  or  the  point  will  not 
be  considered  as  having  been  made.  Counsel  can- 
not make  a  point  in  an  appellate  tribunal  by  a 
naked  assertion ;  for  such  an  assertion  will  not 
be  heeded.  •  *  •  But,  in  order  to  secoie  so 
much  as  notice  of  the  point  stated,  they  must 
support  it  by  a  fair  effort,  adducing  arguments, 
and,  if  they  can,  cite  authorities.  A  bare  des- 
ignation of  a  ruling  as  erroneous,  without  dis- 
cussion, is  not  sufficient  to  entitle  counsel  to 
successfully  insist  that  he  has  made  a  point.'  " 

The  second  assignment  of  error  does  not 
specifically  point  to  what  evidence  admitted 
on  behalf  of  defendants  against  the  objec- 
tion of  plaintiffs  in  error  was  prejudicial  to 
plaintiffs  in  error;  nor  does  the  brief  of 
plaintiffs  In  ^rror  set  ont  the  ground  on 
which  the  objection  to  said  evidence  was 
predicated. 

[2]  The  third  assignment  of  error  Is  sutv- 
ject  to  the  same  infirmity,  as  stated  to  the 
second  assignment  of  error. 

"Where  a  party  complains  on  account  of 
the  admiBsion  or  rejection  of  testimony,  -  he 
shall  set  out  in  his  brief  the  full  substance  of 
the  testimony  to  the  admission  or  rejection  of 
which  he  objects,  stating  specifically  his  ob- 
jection thereto,  and  a  failure  to  do  so  precludes 
a  consideration  of  such  assignment  of  error  un- 
der rule  25  (38  Okl.  z,  96  Pac.  viU)  of  this 
court."  Avants  v.  Bruner,  39  OkL  730,  136 
Pac.  593. 

[3]  The  fourth  and  fifth  assignments  of  er- 
ror are  each  not  argued  in  the  brief  of  plain- 
tiffs In  error,  and  are  not  supported  by  au- 
thority, and  therefore  must  be  considered 
as  abandoned  by  plaintiffs  in  error.  De  Vltt 
et  al.  V.  City  of  £1  Reno  et  al.,  28  Okl.  316, 
114  Pac.  253;  Francis  t.  First  National 
Bank  o£  Eufaula,  40  Okl.  267,  138  Pac.  140. 

[4]  The  sixth  assignment  of  error  presents 
nothing  to  this  court  for  review. 

"An  assignment  of  error  which,  in  effect,  mere- 
ly  alleges   that   the  court   erred   in   rendering 
judgment  for  one  party,  and  against  the  other, 
presents    nothing    to    this   court    for    review. 
Wilson  V.  Mann,  37  OkL  476,  132  Pac.  487. 


As  tbe  aaalsnmeafat  of  plaintUb  In  errtw 
do  not  present  any  qne«tlon  wUdi  this  court 
can  review,  the  api)eal  In  this  case  should  be 
dismissed. 

PJSSR  CURIAM.    Adopted  In  whola 


COOPER  V.  STATE.   (No.  A-2S81.) 

(Criminal  Court  of  Appeals  of  Oklahoma, 

Not,  18,  1015.) 

(Bgllaiiu  ty  the  Court.) 
Cbiuinai.  Law  9=»1172— Affkai<— Hasio-ess 

EbBOB— IH  STKtrCTlONS. 

The  letter  and  spirit  of  the  law  is  that,  if 
the  defendant  has  had  a  fair  trial,  and  if  fhia 
court  ia  satisfied  that  the  verdict  against  the 
defendant  was  not  reached  by  error,  or  as  the 
result  of  passion  or  prejudice,  the  conviction 
should  be  affirmed.  In  tbia  case  the  erroneous 
instruction  was  harmless,  for  the  reason  that 
the  evidence  did  not  leave  the  guilt  of  the  de- 
fendant in  doubt.  No  defense  was  made,  and 
no  prejudice  could  have  resulted. 

[Ed.  Note. — ^For  other  cases,  see  Criminal 
Law,  Cent  JUg.  ji  3128,  3154-31B7,  3159- 
3163,   3169;    Dec.   Dig.    «=>1172.] 

Appeal  from  County  Courts  Bryan  Coun- 
ty;  J.  L.  Rappolee,  Judge. 

W.  A.  Cooper  was  convicted  of  a  violation 
of  the  prohibitory  law,  and  appeals.  Af- 
firmed. 

Charles  A.  PhUUpa  and  Victor  C.  Phillips, 
both  of  Durant,  for  plaintiff  in  error.  R.  Mo- 
MUIan,  Asst  Atty.  Geo,  for  the  State. 

DOYLE,  P.  J.  On  Information  filed  In  the 
county  court  of  Bryan  county,  charging  that 
on  the  3d  day  of  August,  1914,  he  did  un- 
lawfully have  the  i>os8ession  of  6  gallons  of 
alcohol  and  18  pints  of  alcohol,  with  the  un- 
lawful Intent  then  and  there  to  barter,  sell, 
give  away,  and  otherwise  furnish  the  same 
in  violation  of  the  prohibitory  laws  of  Okla- 
homa, the  plaintiff  In  error,  W.  A.  Cocker, 
was  tried  and  convicted,  and  bis  punish- 
ment fixed  at  confinement  In  the  county  jail 
for  30  days  and  a  fine  of  $100.  From  the 
judgment  following  the  verdict,  he  appealed 
by  filing  in  this  court  on  December  16,  1914, 
a  petition  in  error  with  case-made. 

The  evidence  for  the  state  shows  that  two 
officers  were  at  the  Missouri,  Kansas  &  Texas 
Railway  depot  in  Durant  when  the  midnight 
passenger  train  went  north,  and  they  saw  the 
defendant  leaving  the  train  with  a  suit  case, 
which  he  carried  to  a  cab.  They  followed, 
and  told  the  driver  of  the  cab  to  wait  while 
they  examined  the  suit  case.  They  found  5 
gallons  of  alcohol  and  15  or  16  half  pints  of 
alcohol  and  some  corks  In  the  suit  case. 
Both  officers  testified  that  they  were  well 
acquainted  with  the  defendant,  and  that 
when  they  seized  the  suit  case  he  ran  away. 

The  facts  which  the  evidence  for  the  state 
tended  to  prove  are  undisputed.  There  was 
no  evidence  offered  on  the  part  of  the  de- 
fense.   In  addition  to  the  usual  assignments 
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of  error  tbat  Ui«  verdict  was  contrary  to 
law  and  to  the  evidence,  error  Is  assigned 
on  exceptions  taken  to  7  of  tbe  11  Instmc- 
tlons  constituting  the  diarge  of  the  court 
The  only  exception  argued  was  taken  to  an 
Instruction  similar  to  the  one  condemned  by 
this  court  In  the  case  of  Huff  r.  State,  152 
Paa  464,  this  day  decided. 

Upon  the  consideration  of  the  record,  we 
are  of  the  opinion  that,  aa  the  uncontradicted 
facts  of  this  case,  the  defendant  could  not 
be  prejudiced  by  the  Instruction  complained 
of,  for  the  reason  that  the  evldoice  did  not 
leave  the  guilt  of  the  defendant  In  doubt. 
This  court  has  often  held,  where  a  case  la 

152P.-89 


clearly  made  out  against  the  defendant,  and 
the  Jury  has  so  found,  the  Judgment  will 
not  be  reversed  for  errors  which  do  not  affect 
the  substantial  merits  of  the  case. 

Every  citizen,  when  charged  with  crime, 
1b  entitled  to  a  fair  trial  according  to  the 
due  and  orderly  course  of  the  law,  but  he 
cannot  be  heard  to  complain  "if  an  error  Is 
committed  that  cannot  operate  to  his  preju- 
dice. 

We  are  of  opinion  that  the  defendant  had 
a  fair  trial  and  was  properly  convicted. 

The  Judgment  of  the  county  court  of  Bryan 
county  herein  will  therefore  be  affirmed. 

FURMAN  and  ABMSTBONG.  33^  concur. 
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SISE  et  al.  r.  HERBERT  et  al.    (No.  8190.) 

(Supreme  Court  of  Colorado.    Not.  1,  1916. 
Rehearing  Denied  Dec.  6,  1915.) 

Department  1.     Error  to  District  Court, 

City  and  CouBty  of  Denver;  George  W.  Al- 
len, Judge. 

Action    by    Charles    J.    Slsk    and  others 

against  Fred  W.  Herbert  and  others.  There 

was  judgment  for  defendants  and  plain- 
tiffs bring  error.    Affirmed. 

Phllo  B.  Tolles  and  Thomas  D.  (3obbey, 
both  of  Denver,  for  plaintiffs  In  error.  Cald- 
well Martin,  of  Denver  (J.  A.  Gallaher,  of 
Denver,  of  counsel),  for  defendant  in  error 
Waterman.  McKnlght  &  Henry,  of  "Denver, 
for  defendant  in  error  Springer.  David  P. 
Howard  and  Ralph  W.  McCrlllls,  both  of 
Denver,  for  defendant  In  error  McCrlllls.  C. 
H.  Dudley  and  E.  P.  Hufferd,  both  of  Colo- 
rado Springs,  and  G.  W.  Musser,  of  Denver, 
for  defendant  In  error  Potter.  W.  H.  Bry- 
11  ut,  George  L.  Nye,  and  Wm.  P.  Malbum, 
111!  of  Denver,  for  defendants  In  error  Thom- 
as and  others. 

PER  CURIAM.  AcUon  by  Cliarles  J.  Slsk 
and  others  against  Fred  W.  Herbert  and  oth- 
ers. A  demurrer  was  sustained  to  the  second 
amended  complaint;  the  plaintiffs  in  error 
declined  to  plead  further  and  bring  the  case 
here  for  review  upon  error. 

The  action  Involves  the  personal  liability 
of  officers  and  stockholders  of  an  alleged  cor- 
poration, the  legal  existence  of  which  is  also 
in  dispute.  After  a  careful  consideration  of 
our  corporation  statutes,  and  former  rulings 
pertaining  to  them  and  other  questions  rais- 
ed In  this  action,  starting  with  Humphreys, 
etc.,  T.  Mooney,  6  Colo.  282,  and  subsequent 
cases  following  Its  line  of  reasoning,  we  are 
of  opinion  that  the  Judgment  should  be  af- 
firmed ;  and  It  is  so  ordered. 

Affirmed. 


CHICAGO,  B.  I.  &  P.  BY.  CO.  v.  MOORE. 
(No.  5583.) 

(Supreme  Court  of  Oklahoma.    Nov.  23, 1915.) 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  County  Court,  Coal  County;  P. 
E.  Wllhelm,  Judge. 

Action  between  the  Chicago,  Rock  Island 
&  Pacific  Railway  Company  and  C.  Q.  Moore. 
From  the  Judgment,  the  Railway  Company 
brings  error.    Dismissed. 

C.  O.  Blake,  of  El  Reno,  for  plaintiff  in 
error. 

BREWER,  O.  It  appearing  that  a  stipula- 
tion has  been  filed  herein,  in  which  it  is  re- 
cited that  the  Judgment  of  the  trial  court, 
from  which  this  appeal  Is  prosecuted,  has 
been  fully  satisfied,  by  the  payment  of  $125, 


this  cause  is  therefore  dismissed  at  the  cost 
of  appellant,  as  per  stipulation  filed. 

PER  CURIAM.     Adopted  in  whole. 


Ex  parte  GRAHAM.    (No.  6147.) 

(Supreme  Court  of  Oklahoma.    Nov.  23, 1915.) 

Habeas  corpus  by  John  Graham.  Petition 
dismissed. 

C.  T.  Gibson,  of  Oklahoma  City,  for  peti- 
tioner. 

WATTS,  O.  This  is  an  original  petiUon 
for  writ  of  habeas  corpus  against  A.  L.  Ma- 
lone,  superintendent  of  the  State  Orphans' 
Home  at  Pryor,  Mayes  county,  OkL,  which 
was  filed  in  the  office  of  the  clerk  of  this 
court  May  23,  1913,  but  summons  in  error 
has  never  been  Issued  nor  prseclpe  filed  there- 
for. 

We  therefore  recommend  that  the  same  be 
dismissed  for  want  of  prosecution. 

PER  CURIAM.    Adopted  In  whole. 


PHIIiOPS  et  aL  v.  MITCHELL  et  al. 
(No.  4568.) 

(Supreme  Court  of  Oklahoma.    Dec.  21, 1915.) 

Commissioners'  Opinion,  Division  No.  4. 

Error  from  District  Court,  Logan  County. 

Action  between  D:  M.  PhUUps  and  others 
and  W.  O.  Mitchell  and  others.  From  the 
judgment,  the  parties  first  mentioned  bring 
error.    Rehearing  granted. 

MATHEWS,  C.  It  is  recommended  that 
the  motion  for  a  new  hearing  filed  by  the 
plaintiffs  in  error  be  granted,  and  that  the 
former  opinion  filed  herein  be  vacated  and 
set  aside,  and  that  this  case  be  assigned  for 
oral  argument  for  the  4th  day  of  January, 
1916,  at  9  o'clock  a.  m. 

PER  CURIAM.    Adopted  in  whole. 


McDonald  ▼.  state.     (Na  A-1813.)* 

(Criminal  Court  of  Appeals  of  Oklahoma. 
Oct.  4,  1915.) 

(Syttahui  hy  the  Court.) 

I.  PoKOEBT  «=>12— Indians  *=>15— Deed  to 
Allotitent — VALIDm. 

(a)  In  order  to  constitute  forgery  under  the 
statute  in  this  state,  it  is  not  essential  that  the 
document  alleged  to  have  been  forged  is  capable 
upon  its  face  of  deceiving  a  third  party.  It  la 
sufficient  if  the  instrument  is  or  purports  to  b« 
the  act  of  another,  by  which  any  right  or  inter- 
est in  real  property  Is  or  purports  to  be  trans- 
ferred. 

(b)  Deeds  conveyin);  lands  allotted  to  members 
of  the  Five  Civilized  Tribes  are  not  void  on  their 
face  because  a  recital  is  contained  therein  giv- 
ing the  roll  number  of  the  allottee,  even  though 
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■uch  allottee  may,  in  text,  be  a  restricted  mem- 
ber of  the  tribe,  as  that  term  is  ordinarily  used 
in  Oklahoma 

[Ed.  Note. — For  other  cases,  see  Forgery, 
Cent  Dig.  «  28-47;  Dec.  Dig.  «=»12;  In- 
dians, Cent.  Dig.  H  17,  29,  84,  87-44;  Dec 
Dig.   «=>16.] 

2.  Cbiuinai.  Law  «=9510— Porgkbt  «=>44— 
Sufficiency  of  Evidence— Testimont  or 
Accomplice. 

A  conviction  cannot  be  based  upon  the  un- 
corroborated testimony  of  an  accomplice.  For 
testimony  sufBciently  corroborative  under  the 
law  of  this  state  to  support  a  conviction,  see 
opinion. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  U  1124-U26:  Dec  Dig.  «=> 
510 ;  Forgery,  Cent  Dig.  H  ll'f-121 ;  Dec  Dig. 
9s»44.] 

S.  Cbiminai.   Law     4=>433  —   Doocmkntaxt 

Evidence— Tkleqbam. 

A  telegram,  the  genuineness  of  which  is 
admitted,  is  admissible  in  evidence,  although 
it  may  not  be  in  the  handwriting  of  the  accused. 
Danbar  v.  United  States,  166  U.  S.  185,  15 
Sup.  Ct  825.  39  L.  Ed.  390. 

1^.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f  1022;   Dec  Dig.  «=b433.1 


Appeal  from  District  Coort,  Tnhsa  Coonl^; 
li.  M.  Poe,  Jadge. 

Don  McDonald  waa  convicted  of  forgery, 
and  appeals.    Affirmed. 

Rlttenhoiise  &  Blttenbouse,  of  Cbandler, 
for  plaintiff  In  error.  Chas.  West,  Atty. 
Gen.,  and  C.  J.  Davenport,  Asst  Atty.  Gen., 
for  the  State. 

ABMSTBONO,  X  The  plaintiff  in  error, 
Don  McDonald,  was  tried  and  convicted  at 
tbe  May,  1912,  term  of  tbe  district  court  of 
Talsa  county,  upon  a  charge  of  forgery  in 
the  first  degree,  and  his  punishment  fixed 
at  imprisonment  in  the  state  penitentiary 
for  a  term  of  seven  years.  The  information 
In  this  case  is  as  follows: 

"Be  it  remembered  that  Pat  Malloy,  the  duly 
qualified  and  acting  county  attorney  for  Tulsa 
county,  Okl.,  who  prosecuted  in  the  name  and  by 
the  authori(7  of  the  state  of  Oklahoma,  comes 
now  into  the  district  court  for  Tulsa  county, 
state  of  Oklahoma,  on  Hub  the  7th  day  of 
March,  A.  D.  1912,  and  gives  the  court  to  un- 
derstand and  be  informed  that  M.  F.  Wheatley, 
Don  McDonald,  W.  Pyeatt,  and  George  Craw- 
ford, on  the  11th  day  of  November,  1911,  in 
Tulsa  county,  state  of  Oklahoma,  and  within  the 
iurisdiction  of  this  court,  did  unlawfully,  will- 
fully, and  feloniously,  and  with  the  intent  to 
defraud  one  George  N.  Sanger,  and  while  acting 
together  and  in  concert  with  each  other,  forge 
one  certain  warranty  deed  purporting  to  be  the 
act  of  Geor|e  N.  Sanger,  by  which  forged  deed 
rights  and  interest  in  real  property  was  then 
and  there  and  thereby  purported  to  be  transfer- 
red and  conveyed  to  the  said  M.  F.  Wheatley,  in 
tbe  real  property  described  in  said  forged  deed ; 
said  foiged  deed  being  in  words  and  figures  as 
follows,  to  wit: 

"'General  Warranty  Deed. 

"  'This  indenture,  made  this  11th  day  of  No- 
vember, A.  D.  1911,  between  George  N.  Sanger, 
a  Creek  citizen,  roll  No.  2546,  a  single  man  of 
lawful  age,  Tulsa  county,  in  the  state  of  Okla- 
homa, of  the  first  part,  and  M.  F.  Wheatley, 
of  Creek  county,  OkL,  of  the  second  part,  wit- 


nesseth:  The  said  party  of  the  first  part,  in 
consideration  of  the  sum  of  two  thousand  (|2,- 
000.00)  and  No/100  doUars,  the  receipt  of  which 
is  hereby  acknowledged,  does  by  these  presents 
grant,  bargain,  sell,  and  convey  unto  said  party 
of  the  second  part,  his  heirs  and  assigns,  all 
of  the  following  described  real  estate,  situated 
in  the  county  of  Tulsa,  state  of  Oklahoma,  to 
wit:  The  southeast  quarter  (S.  E.  V4)  of  sec- 
tion twenty-one  (21),  township  seventeen  (17) 
north,  of  range  thirteen  (13)  of  the  Indian 
base  and  meridian,  containing  one  hundred  and 
sixty  (160)  acres,  according  to  United  States 
government  survey  thereof.  To  have  and  to 
hold  the  same,  together  with  all  and  singular 
the  tenements,  hereditaments,  and  appurtenanc- 
es thereunto  belonging  or  in  any  wise  appertain- 
ing forever. 

"  'And  said  George  N.  Sanger,  for  himself 
and  for  his  heirs,  executors,  or  administrators, 
do  hereby  covenant,  promise,  and  agree  to  and 
with  said  party  of  the  second  part  at  the  deliv- 
ery of  these  presents  he  is  lawtully  seised  in  his 
own  right  of  an  absolute  and  indefeasible  es- 
tate of  inheritance  in  fee  simple  in  and  to  all 
and  singular  the  above  granted  and  described 
premises,  with  tbe  appurtenances;  that  tbe 
same  are  free,  clear,  and  discharged  and  unin- 
cumbered of  and  from  all  former  grants,  titles, 
charges,  estates,  judgments,  taxes,  assessments, 
and  incumbrances,  of  what  nature  and  kind 
soever,  •  •  •  and  that  •  •  •  he  will 
warrant  and  forever  defend  the  same  unto  said 
party  of  the  second  part,  his  heirs  and  assigns, 
against  said  party  of  the  first  part,  his  their 
heirs  and  assigns,  and  all  and  every  person 
whomsoever,  lawfully  claiming  or  to  claim  the 
same. 

"  'In  witness  whereof  tbe  said  party  of  the 
first  part  has  hereunto  set  his  hand  the  day 
and  year  above  written. 

"  '[Sign  here.]    George  N.  Sanger. 

"  'W.  Pyeatt 

"  'State  of  Oklahoma,  Tulsa  County— ss.: 

"  'Before  me,  W.  M.  Fleetwood,  a  notary  pub- 
lic in  and  for  said  county  and  state,  on  this 
11th  day  of  November,  1911,  personally  ap- 
peared George  N.  Sanger  a  single  man  to  me 
known  to  be  the  identical  person  who  executed 
the  within  and  foregoing  instrument,  and  ac- 
knowledged to  me  that  he  executed  the  same  as 
his  free  and  voluntary  act  and  deed  for  the  uses 
and  purposes  therein  set  forth. 
"  '[Seal.]  W.  M.  Fleetwood,  Notary  Public 
"  'My  commission  expires  March  4,  1914. 

"'State  of  Oklahoma,  Tulsa  Connty— ss.: 

"  This  instrument  was  filed  for  record  on  the 
15th  day  of  November,  A.  D.  1911,  at  1:40 
o'clock  p.  m. 

"  '[Seal.]  H.  0.  Walkley,  Register  of  Deeds. 

"  '109-388.' 

"Contrary  to  the  form  of  the  statutes  in 
such  cases  made  and  provided,  and  against  the 
peace  and  dignity  of  the  state." 

A  demurrer  was  Interposed  to  this  informa- 
tion, upon  the  ground  that  it  failed  to  state 
facts  sufficient  to  charge  a  public  offense. 
The  statute  upon  which  the  conviction  Is  bas- 
ed, and  which  was  In  force  at  the  time  tbe 
prosecution  was  Instituted,  la  section  2660, 
Snyder's  Compiled  Laws,  and  Is  as  follows: 

"Every  person  who,  with  intent  to  defraud, 
forges,  counterfeits  or  falsely  alters:  Ist,  Any 
will  or  codicil  of  real  or  personal  property,  or 
any  deed  or  other  instrument  being  or  purport- 
ing to  be  the  act  of  another,  by  which  any  right 
or  interest  in  real  property  is,  or  purports  to  be, 
tran^erred,  conveyed  or  in  any  way  changed 
or  affected ;  or,  2ndi  -^ny  certificate  or  indorse- 
ment of  the  acknowledgment  by  any  person  of 
any  deed  or  other  instrument  which  by  law  may 
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be  recorded  or  given  In  evidence,  made  or  par- 
porting  to  have  been  made  by  any  officer  dnly 
authorized  to  make  such  certificate  or  indorse- 
ment; or,  3rd,  Any  certificate  of  the  proof  of 
any  deed,  will,  codicil  or  other  Instrument 
which  by  law  may  be  recorded  or  given  in  evi- 
dence, made  or  purporting  to  have  been  made  by 
any  court  or  officer  duly  authorized  to  make 
such  certificate,  ia  guilty  of  forgery  in  Uie  first 
degree." 

[1]  Coansel's  first  assignment  of  error,  and 
the  one  most  strongly  relied  upon  In  the  brief, 
as  well  as  In  the  oral  argument.  Is  based  upon 
the  contention  that  the  Information  does  not 
state  a  public  offense  on  account  of  the  fact 
that  the  deed  set  out  as  part  of  the  said  in- 
formation recites  the  following  language: 
'H3eorge  N.  Sanger,  a  Creek  citizen,  roll  No. 
2546,  a  single  man" — it  being  their  conten- 
tion that  this  recital  renders  said  deed  void; 
and  the  information  Insufficient,  without  ad- 
ditional averments  In  the  Information  show- 
ing Sanger  to  be  capable  of  conveying  the 
land  free  from  federal  restrlctlona  In  oth- 
er words,  counsel  contend  that,  because  there 
Is  a  conveyance  of  allotted  lands,  by  an  al- 
lottee, this  court  should  declare  the  law  to 
be  that  all  such  conveyances  are  presumed  to 
be  void,  and  no  person  can  commit  crime  by 
forging  deeds  to  lands  of  such  person  if,  in 
fact,  they  belong  to  the  restricted  clasa  We 
cannot  agree  to  any  such  doctrine.  Deeds 
which  recite  that  the  grantor  Is  an  Indian 
allottee  of  any  well-known  tribe  or  otherwise 
are  not  void  on  their  face,  and  such  has  never 
been  the  law.  In  addition,  the  statute  upon 
which  this  prosecution  is  based  does  not  re- 
quire that  the  document  must  be  such  that 
upon  Its  face  it  is  capable  of  deceiving  a  third 
party.    This  statute  says  that: 

"Every  person  who,  with  intent  to  defraud, 
forges,  counterfeits  or  falsely  alters,"  etc.,  "any 
deed  or  other  instrument  bein^  or  purporting 
to  be  the  act  of  another,  by  which  any  right  or 
interest  in  real  property  is,  or  purports  to  be, 
transferred,  conveyed,"  etc.,  "la  guilty  of  forgery 
in  the  first  degree." 

It  Is  the  duty  of- the  courts  of  this  state, 
when  such  can  be  done  without  violating  any 
of  the  established  rules  or  canons  of  construc- 
tion, to  so  construe  the  laws  of  the  land 
that  the  rights  of  the  law-abiding  public  shall 
be  protected.  This  statute  fairly  and  reason- 
ably construed  would  penalize  any  person 
falsely  altering  or  forging  a  deed  in  the  name 
of  another,  and  clearly  Is  broad  enough  to 
cover  the  transaction  at  bar.  Counsel  have 
extensively  briefed  and  argued  the  proposi- 
tions and  various  phases  of  the  laws  of  the 
United  States  concerning  the  removal  of  re- 
strictions upon  certain  classes  of  allottees  of 
lands  In  the  Five  Civilized  Tribes,  and  have 
cited  and  discussed  a  large  Une  of  authorities 
which  tend  to  support  the  doctrine  that  a 
deed  or  document  void  upon  its  face  cannot 
be  the  subject  of  forgery.  Neither  of  these 
propositions  Is  involved  in  this  prosecution. 
In  Roode  v.  State,  6  Neb.  174,  26  Am. 
Rep.  475,  the  Supreme  Court  of  Nebraska  is 
quoted  as  supporting  the  doctrine  contended 
for  by  cooDseL    In  that  case  the  court  held 


that  the  document  In  question  was  void  upoo 
its  face,  and  was  not  considering  any  ques- 
tion based  niton  the  conditions  presented 
here.  That  court,  in  discussion  of  the  ques- 
tion before  it,  among  other  things,  quoting 
from  another  authority,  uses  the  following 
language : 

"It  [meaning  the  law]  was  made  to  protect 
men  in  the  enjoyment  of  their  property,  and 
if  the  instrament  can  by  no  possibility  preju- 
dice any  one  in  relation  to  his  estate,  it  will 
not  be  an  o&ense  within  the  statute." 

That  is  not  the  question  here.  The  record 
clearly  shows  that  Sanger  was  prejudiced  by 
this  forgery.  So  it  is  with  a  long  line  of 
authorities  urged  and  considered  by  counseL 
None  of  them  supports  the  proposition  that 
this  deed  was  upon  its  face  void.  We  have 
already  said  it  was' not  void.  To  hold  that 
the  deed  was  vcrid  on  its  face  would  be,  in 
effect,  to  say  that  every  conveyance  of  land 
heretofore  made,  and  most  conveyances  which 
are  hereafter  made,  are  void  upon  their  face, 
and  therefore  presumed  to  be  fraudulent. 
Such  contention  is  without  merit  wholly.  It 
is  a  matter  of  common  knowledge  that  one- 
half  of  the  area  embraced  in  the  state  of 
Oklahoma,  and  probably  more.  Is  comprised 
of  what  was  <Hice,  and  stfll  is  in  a  great 
measure,  Indian  allotments  and  reserva- 
tions. This  court  cannot  say  that  a  deed 
containing  a  recital  that  the  grantor  was  an 
Indian  allottee  is  upon  its  face  void,  and  that 
facts  aliunde  must  be  pleaded  to  overcome 
the  presumption.  All  deeds  to  lands  in  this 
country  are  presumed  to  be  valid. 

[2]  The  only  other  error  argued  In  the  brief 
or  presented  in  the  oral  argument  which  it 
is  necessary  to  consider  is  based  upon  the 
proposition  that  the  conviction  stands  upon 
the  uncorroborated  testimony  of  the  accom- 
plice Wheatley.  We  are  of  opinion  that  this 
assignment  is  also  untenable.  The  accom- 
plice Wheatley  testified  minutely  and  In  great 
detail  to  all  the  facts  and  circumstances  lead- 
ing up  to  the  forgery  of  the  deed.  A  Mrs. 
Raspberry,  it  seems,  was  the  instigator  of 
this  criminal  conspiracy.  She  first  enlisted 
the  co-operation  of  one  Wheatley  and  one 
McKellop,  assuring  them  that  it  would  re- 
quire only  $250  to  secure  a  man  to  forge  the 
name  of  Sanger  and  another  man  to  witness 
the  signature.  Wheatley  furnished  money 
to  her  for  the  purpose  of  securing  a  man  In 
Missouri  to  come  down  and  sign  the  deed. 
As  an  encouragement,  and  perhaps  to  relieve 
them  of  any  fear  of  Sanger,  she  told  them 
that  Sanger  was  a  fugitive  from  justice  and 
lived  in  California,  and  could  not  return  to 
Oklahoma,  because  of  having  killed  his  broth- 
er here.  McKellop  and  Wheatley  went  to 
see  the  land,  and  after  a  few  days  returned 
to  Tulsa,  and  were  met  at  the  depot  by  Mrs. 
Raspberry  and  the  defendant,  McDonald. 
The  following  day,  Mrs.  Raspberry,  McDon- 
ald, McKellop,  and  Wheatley  went  to  the 
Harris  rooms  for  the  purpose  of  signing  the 
deed,  but  Wheatley  did  not  like  the  appear- 
ance of  the  man  before  wh<Mn  the  deed  waa 
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to  be  signed  and  acknowledged,  and  refused 
to  go  further.  The  next  day  Wheatley  and 
McKellop  again  met  iSra.  Baspberry  and 
the  defendant  Mrs.  Raspberry  told  them 
the  man  from  Missouri  had  not  come,  but 
she  bad  a  man  In  town  who  would  sign  the 
deed  and  another  who  would  witness  the 
deed.  She  said  It  would  cost  $7S  to  get  the 
deed  signed  and  witnessed.  Wheatley  gave 
her  $75,  and  then  returned  to  his  home  again. 
The  following  day  they  came  to  Tulsa  again, 
and  were  met  at  the  depot  by  Mrs.  Basp- 
berry and  McDonald.  The  four  went  up 
town.  McDonald  left  them  for  a  few  mln- 
ntes,  and  returned  again,  liavlng  with  him 
W.  C  Pyeatt  and  George  Crawford,  and 
stated  that  these  men  would  sign  the  deed. 
Pyeatt  said  he  knew  a  notary  before  whom 
the  acknowledgment  could  be  taken.  McDon- 
ald, Wheatley,  Pyeatt,  and  Crawford  then 
walked  up  to  the  Turner  Building,  and  on 
reaching  the  stairway  McDonald  asked  one 
of  them  if  the  notary  was  upstairs,  and  re- 
ceived an  affirmative  reply.  McDonald  then 
said  to  his  coconspirators:  "I  will  wait  at 
the  foot  of  the  stairs;  they  know  me  up 
there,  and  I  will  not  go  up."  Wheatley, 
Crawford,  and  Pyeatt  went  upstairs.  Some 
one  showed  them  where  the  office  of  Fleet- 
wood, the  notary,  was.  They  went  In. 
Wheatley  handed  him  the  deed.  Fleetwood 
filled  out  the  acknowledgment,  put  his  seal 
thereon,  and  said  to  Crawford:  "Do  you 
know  what  you  arc  doing?"  Crawford  re- 
plied that  be  did.  Fleetwood  said:  "Tou 
are  selling  a  pleoe  of  land."  Crawford  said 
be  understood  It  Fleetwood  then  turned  to 
Pyeatt  and  said:  "Pyeatt  you  know  this 
man?"  Pyeatt  said  be  did.  Fleetwood  then 
asked  Pyeatt  to  witness  the  deed.  He  did 
so.  They  then  came  out  and  found  defend- 
ant waiting  In  the  stairway,  halfway  up. 
From  here  they  went  to  the  Fountain  Drug 
Store,  where  Mrs.  Baspberry  was  waiting. 
Wheatley  started  to  the  depot  accompanied 
by  McDonald.  While  waiting  at  the  depot 
Mrs.  Baspberry,  Pyeatt  and  Crawford  came 
In.  Mrs.  Raspberry  said  she  had  left  her 
purse  at  home,  and  requested  Wheatley  to 
pay  Crawford  and  Pyeatt  for  signing  and 
witnessing  the  deed.  Wheatley  gave  Craw- 
ford a  check  for  $15  and  gave  Pyeatt  a  chec^ 
for  $5.  He  also  gave  Crawford  $2  in  sUver 
and  $5  in  currency.  Wheatley,  during  the 
early  negotiations,  gave  McDonald  a  check 
for  $10.  He  wanted  some  money,  and  Wheat- 
ley  gave  it  to  him,  with  the  understanding 
that  It  would  be  repaid  out  of  his  part  of  the 
proceeds  from  the  sale  of  the  land  covered  by 
the  deed  In  question.  It  was  agreed  between 
all  the  parties  that  the  money  advanced  by 
Wheatley  should  be  paid  first  and  that  the 
balance  sbonld  be  eqnaBy  divided  between 
McKeQop,  Wheatley,  McDonald,  and  Mrs. 
Baapberry.  The  testimony  of  Wheatley  Is  so 
minutely  definite  that  It  carries  with  It  every 
element  of  tmthfi4  and  convincing  narrative. 


The  record  abounds  with  drcnmstances  which 
tend  conclusively  to  establish  that  everything 
he  says  is  true. 

The  rule  by  which  to  determine  the  snffl- 
ciency  of  corroborating  evidence  is  stated  In 
the  syllabi  of  the  opinion  In  Alderman  v. 
Territory,  1  Okl.  Cr.  562,  98  Pac.  1026,  to  be : 

"(1)  To  test  the  legality  of  a  verdict  in  a 
case  of  larceny,  where  the  jury  has  convicted 
a  defendant  upon  the  testimony  of  an  accom- 
plice, with  independent  evidence  tending  to  con- 
nect the  defendant  with  the  commission  of  the 
offense,  this  court  will  take  the  stronscst  view 
of  the  corroborating  evidence  against  the  de- 
fendant that  the  evidence  would  warrant  the 
jury  in  arriving  at 

"(2)  Where  a  defendant  is  convicted  on  ac- 
complice testimony,  and  the  evidence  is  dear 
and  direct,  this  court  will  not  reverse  the 
judgment  of  the  lower  court  unless  it  is  able 
to  say  that  the  record  does  not  contain  any  evi- 
dence, independent  of  the  testimony  of  the  ac- 
complice, which  tends  to  connect  the  defend- 
ant with  the  commission  of  the  offense." 

In  People  v.  Martin,  19  Cal.  App.  295,  125 
Pac.  919,  the  Callfomia  Supreme  Court  states 
the  doctrine  as  follows: 

"The  statute  does  not  require  that  the  evi- 
dence necessary  to  corroborate  the  testimony  of 
an  accomplice  shall  tend  to  establish  the  precise 
facts  testified  to  by  the  accomplice;  and  sti-ong 
corroborative  evidence  is  not  necessary  to  sup- 
port a  judgment  of  conviction  founded  upon  the 
testimony  of  an  accomplice.  Even  though  the 
circumstances^  constituting  the  evidence  offered 
and  received  in  corroboration  of  the  testimony 
of  an  accomplice  be  slight  such  evidence  is 
nevertheless  sufficient  to  meet  the  requirements 
of  the  law  if,  in  and  of  itself,  it  tends  to  con- 
nect the  accused  with  the  commission  of  the 
offense.  People  v.  Barker,  114  Cal.  620,  46 
Pac.  601;  People  v.  Cleveland,  49  Cal.  677; 
People  V.   Clough,   78   CaL  348,   IS  Pac.  6." 

The  record  Is  replete  with  circumstances 
tending  to  show  McDonald's  guilty  connection 
with  the  forgery,  outside  of  the  accomplice's 
testimony.  Wheatley's  testimony  Is  corrob- 
orated by  William  Lynch  In  all  be  said  with 
reference  to  meeting  a  man  who  showed 
them  Fleetwood's  office  and  as  to  defendant's 
remaining  on  the  outside.  Lynch  says  that 
on  November  11th  his  office  was  in  the  Tur- 
ner Building;  that  Fleetwood's  office  was 
In  the  same  building;  that  he  knows  the 
defendant ;  and  that  he  saw  him  on  the  11th 
of  November.    He  further  testified: 

"Q.  Tell  the  Jury  how  you  saw  him  and 
where  you  saw  him — the  circumstances  attend- 
ing it.  A.  Well,  there  were  some  gentlemen 
come  to  the  office  and  wanted  to  know  if  I 
was  a  notary,  and  I  told  them  I  was  not  and 
there  was  a  notary  on  the  floor.  I  taken  them 
around  to  his  room.  I  taken  them  around  to  his 
room,  and  as  I  came  back  out  I  seen  Don  Mc- 
Donald out  in  the  hall  there.  Q.  To  Fleet- 
wood's room?  A.  Yes,  sir;  I  taken  them 
around  to  Fleetwood's  room." 

Further  he  testified : 

"Q.  Where  did  you  see  Don  McDonald?  A. 
Well,  he  was  in  the  hallway,  between  Fleet- 
wood's office  and  my  office.  Q.  Did  you  walk  by 
him?  A.  Yes,  sir;  I  walked  by  him.  Q.  With 
these  other  people?  A.  I  didn't  see  him  as  I 
went  in  with  them.  Q.  You  saw  him  after  you 
came  back?  A.  Yes,  sir.  Q.  What  was  he 
doing,  if  anything?    A.  Just  standing  there." 
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Lynch  was  In  no  way  interested  In  this 
transaction,  and  was  not  an  accouipUce. 
His  testimony  entirely  corroborates  tbat  of 
the  accomplice  Wheatley  and  shows  that  Mo- 
Donald  was  In  the  building,  and  that  he  was 
waiting  on  the  outside  of  Fleetwood's  door 
for  the  return  of  Wheatley,  Crawford,  and 
Pyeatt  The  deed  was  forged  in  Fleetwood's 
office.  McDonald's  presence  there  at  that 
time  can  be  accounted  for  upon  no  other 
theory  than  that  he  was  Implicated  in  the 
conspiracy  formerly  entered  Into  by  which 
the  deed  to  this  Indian's  land  was  to  be  forg- 
ed and  was  forged.  It  shows  that  the  plans 
formerly  made  were  then  being  carried  Into 
effect  In  Alderman  t.  Territory,  supra, 
where  the  corroborating  evidence  of  the  ac- 
complice In  a  larceny  case  was  the  presence 
of  the  defendant  near  the  place  where  the 
larceny  was  committed,  this  court  said : 

"While  this  eTidence  does  not  directly  connect 
the  deJfendant  with  the  offense,  yet  uiis  court 
cannot  say  that  It  does  not  have  this  tendency, 
and  in  view  of  the  clear  and  direct  testimony 
of  the  accomplices,  we  feel  that  the  Jury  was 
anthorized  to  convict  the  defendant" 

The  accused,  if  it  were  true  that  he,  as  he 
stated,  was  not  in  the  Turner  Building  at 
that  time,  might  well  have  furnished  evidence 
as  to  his  whereabouts  elsewhere,  but  he  chose 
simply  to  deny  his  presence  there. 

Wheatley  also  testified  that  he  gave  a 
check  for  $10  to  the  defendant  on  account 
of  the  Sanger  land  transaction,  and  that  it 
was  an  advancement  on  that  deal,  and  Wheat- 
ley  was  to  be  paid  this  amount  out  of  the 
defendant's  portion  of  the  proceeds  from 
the  sale  of  the  land.  The  check  was  made 
to  A.  J.  Dabis  at  McDonald's  request;  he 
stating  that  he  could  cash  it  better  if  it 
were  made  out  in  some  other  name.  The 
check  appears  on  page  63  of  the  record.  He 
did  receive  this  check.  Although  be  denies 
this  fact  George  T.  Brown  testified  that  he 
received  It  from  him ;  that  McDonald  banded 
the  dieck  to  him  (Brown)  vrith  $16  in  money 
to  pay  on  a  collection  against  Betty  Raspber- 
ry ;  that  he  (McDonald)  had  been  to  see  Brown 
several  times  with  reference  to  the  collec- 
tion against  Betty  Raspberry. 

The  evidence  of  Partridge  with  reference 
to  the  execution  of  the  oil  and  gas  lease  by 
Wheatley  to  him  and  the  facts  In  connection 
therewith  are  strong  drcnmstances  connect- 
ing the  defendant  with  the  forgery  of  the 
deed.  Partridge  says  that-  he  had  looked  up 
the  record  with  reference  to  this  land,  and 
had  found  it  was  in  the  name  of  Welch,  and 
was  talking  to  Welch  about  it  McDonald 
was  In  his  office,  and  stated  that  the  man 
from  whom  they  were  to  secure  the  lease 
was  down  on  the  street,  and  that  be  would 
go  and  get  him.  He  went  down  and  saw 
Wheatley,  who  went  to  Sapulpa.  McDonald 
put  in  a  call  for  him  and  had  him  come  back, 
and  they  met  at  Partridge's  office  that  night, 
when  the  oil  lease  was  executed.  No  satis- 
factory explanatl(m  Is  made  as  to  how  he 


became  possessed  of  such  intimate  knowledge 
with  reference  to  the  transaction.  In  Par- 
tridge's office  he  was  very  anxious  to  have  the 
trade  carried  through.  This  shows  that  he 
had  more  than  a  friendly  interest  In  the  mat. 
ter.  It  appears  throughout  the  evidence  that 
he  was  continually  calling  Wheatley  over 
the  telephone,  and  Wheatley  says  It  was  with 
reference  to  what  disposition  should  be  made 
of  the  Sanger  land.  His  explanation  of  vari- 
ous telephone  conversations  is  that  they  were 
with  reference  to  the  Hilly  Bear  case,  bat 
it  does  not  appear  wherein  either  Wheatley 
or  the  defendant  were  financially  or  other- 
wise interested  in  that  matter.  Wheatley 
testifies  that  before  he  left  Oklahoma  to  go 
to  Tennessee  he  told  the  accused  that  be 
would  wire  the  latter  as  to  his  address,  so 
that  he  could  keep  him  posted  with  refer- 
ence to  the  Sanger  land.  The  accused  In  his 
testimony  admitted  the  receipt  by  him  of  a 
telegram  from  Wheatley,  and  the  fact  tbat 
he  had  sent  one  to  Wheatley  saying  tbat 
everything  was  dear.     He  testified: 

"Q.  Do  you  know  how  many  telegrams  you 
sent  him  while  be  was  in  Tennessee?  How 
many  telegrams  did  yon  receive  from  him?  A. 
Just  one.  Q.  And  you  answered  one?  A.  Tea, 
air.  Q.  And  told  him  everything  was  clear? 
A.  Yes,  sir.  Q.  And  that  that  meant  tbat  the 
Hilly  Bear  case  would  come  up  at  the  time  it 
was  set?  A.  That  they  were  not  going  to  try 
the  Hilly  Bear  case  as  they  expected,  is  what 
it  meant" 

[3]  It  thus  appears  that  only  one  telegram 
was  sent  by  the  defendant  to  Wheatley  while 
he  was  in  Tennessee,  and  he  says  he  answer- 
ed it  In  bis  testimony  he  gives  the  sul>- 
stance  of  the  telegram. 

Counsel  in  the  brief  argue  that  this  evi- 
dence is  incompetent,  but  thdr  position  is 
not  tenable^  The  accused  admitted  the  send- 
ing and  receiving  of  the  telegrams,  but  tes- 
tified tliat  they  were  not  in  reference  to  the 
Sanger  land  deal.  In  Dunbar  v.  United 
States,  156  U.  S.  185,  at  page  196,  15  Sup. 
Ct  326,  at  page  329  (39  L.  Ed.  390),  spealc- 
ing  with  reference  to  a  similar  objection,  tbe 
court  said: 

"Again,  error  is  alleged  In  respect  to  the  ad- 
mission in  evidence  of  a  certain  telegram.  The 
facts  in  respect  to  this  matter  are  as  follows: 
The  witness  Blnm  was  stating  that  defendant 
telegraphed  certain  things  to  him.  An  objection 
being  raised,  he  prodnced  a  ^pewritten  telegram, 
and  said  that  he  received  it  from  the  defendant 
It  was  further  objected  that  it  was  not  the 
original,  tbe  one  prepared  and  signed  by  tlie 
defendant ;  whereupon  the  witness  testified  that 
it  was  delivered  to  him  by  the  telegraph  com- 
pany, and  that  he  afterwards  talked  to  the  de- 
fendant about  it  who  confirmed  it  and  admitted 
tbat  he  had  sent  it.  Thereupon  the  court  per- 
mitted the  telegram  to  be  read  in  evidence.  In 
this  there  was  no  error.  Whatever  may  be  the 
rule  in  other  cases,  an  admission  by  defendant 
that  tbe  writing  which  is  offered  is  the  message 
which  he  sent  is  sufficient  to  Jnstify  its  intro- 
duction in  evidence.  An  admission  as  to  a  writ- 
ing is  like  an  admission  of  any  other  fact  and 
when  a  competent  witness  testifies  that  a  cer- 
tain writing,  which  he  produces,  was  recdiwd 
by  him,  and  that  the  defendant  admitted  that  he 
sent  it  to  him,  he  lias  laid  the  foundation  for 
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the  introduction  of  the  writing,  and  this  though 
it  be  not  in  the  handwriting  of  the  defendant." 

The  telegram  from  Wbeatley  to  the  ac- 
cused reads  as  follows : 

"Am  in  Knozville  tonight  Oloaed  a  small  deal 
jreetorday  Start  home  tomorrow  Keep  this  to 
yoursdf  Wire  me  at  Kashville  Tenn  tomor- 
row how  things  are  going." 

And  the  accused  answered: 
"Things  are  clear  here     Wire  me  what  day 
arrive  home." 

Accused  says  tbat  these  telegrams  had 
reference  to  when  the  Hilly  Bear  case  would 
be  set,  but  there  is  nothing  In  the  telegrams 
which  could  possibly  have  any  connection 
\rith  the  Hilly  Bear  case.  It  would  hardly 
be  probable  that,  if  McDonald  were  wiring 
to  Wheatley  as  to  when  a  case  would  be  set, 
he  would  say:  "Things  are  clear  here." 
More  likely  he  would  say  that  the  case  had 
been  set  for  a  certain  time.  These  telegrams 
are  strong  evidence  corroborating  the  wlt- 
nees  Wheatley  as  to  McDonald's  connection 
with  the  forgery  of  the  deed. 

There  are  many  other  drcmnstances  and 
facts  in  this  record  which  show  the  guilt  of 
the  accused  beyond  any  doubt.  The  court 
expressly  instructed  the  Jury  that  they  could 
not  convict  McDonald  on  the  testimony  of 
Wheatley,  unless  Wheatley  was  corroborated 
by  other  evidence  which  In  itself,  and  with- 
out the  aid  of  the  testimony  of  the  accom- 
plice, connected  the  defendant  with  the  com- 
mission of  the  otCense.  When  a  case  Is  thus 
properly  submitted  to  a  Jury  upon  evidence 
so  strong  and  convincing  as  that  of  Wheat- 
ley,  and  where  other  f&.cts  and  circumstanc- 
es in  the  case  tend  conclusively  to  connect 
the  accused  with  the  commission  of  the 
crime,  the  sufiBdency  of  tbat  evidence  is  or- 
dinarily to  be  left  to  the  determination  of 
the  Jury. 

In  Jinks  McOlll  v.  State,  6  Okl.  Cr.  512, 
120  Pac.  297,  this  court  said  that,  if  there  Is 
evidence  which  corroborates  the  accomplice 
and  tends  to  connect  the  defendant  with  the 
commission  of  the  crime,  Ita  sufficiency  Is 
for  the  determination  of  the  Jury,  and  in  a 
case  where  the  defendant  is  convicted  on  ac- 
complice testimony,  and  the  accomplice's  tes- 
timony is  clear  and  direct,  this  court  will 
not  reverse  the  Judgment  of  the  lower  court, 
unless  it  Is  able  to  see  that  the  record  does 
not  contain  any  evidence  in  corroboration 
of  the  testimony  of  the  accomplice  which 
tends  to  connect  the  defendant  with  the 
commission  of  the  crime. 

The  testimony  in  this  case  overwhelmingly 
points  to  the  guilt  of  the  defendant,  and 
nothing  short  of  fundamental  error  would 
Justify  a  reversal  of  the  Judgment  Ko  such 
error  is  presented. 

The  Judgment  Is  affirmed. 

DOXUBS,  P.  J.,  concura  FURMAN,  J.,  ab- 
sent 
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MUinOIPAI.  COEPOBATIONS  «=»706  —  AtTTOMO- 

BiLE  Accident— Pkbsonal  Injueiks— Neo- 

UGENCE— DEMURBEB  TO  EVIDENCE. 

The  evidence  on  behalf  of  plaintifi  tending 
to  show  negligence  and  failing  to  establish  con- 
tributory negligence  should  have  been  submit- 
ted to  the  jury,  and  it  was  error  to  sustain  a 
demurrer  to  such  evidence. 

[Ed.  Note. — For  other  cases,  see  Municipal 
CorporationB,  Cent  Dig.  §  1518;  Dec.  Dig.  «=i 
706.] 

Appeal  from  District  Court,  Labette 
County. 

AcUon  by  Paul  McCmnas,  by  Charles  V. 
McComas,  as  next  friend,  against  the  Stras- 
burger  Dry  Goods  Company.  From  Judgment 
for  defendant  plaintiff  appeals.  Reversed 
and  remanded. 

John  Madden,  of  Parsons,  for  api)ellant 
W.  S.  Hyatt  E.  L.  Burton,  and  W.  B.  Glasse, 
all  of  Parsons,  for  appellee. 

WEST,  J.  The  plaintiff  sued  for  damages 
for  an  injury  alleged  to  have  been  caused 
by  the  defendant  in  running  upon  him  with 
an  auto  delivery  wagon.  A  demurrer  to  the 
plaintiff's  evidence  was  sustained,  and  this 
is  assigned  as  the  principal  error,  the  ques- 
tion for  consideration  being  whether  or  not 
there  was  sufficient  evidence  to  go  to  the 
Jury,  the  defendant  claiming  tbat,  while 
there  was  no  evidence  of  negligence,  there 
was  testimony  clearly  showing  contributory 
negligence. 

The  plaintiff  was  riding  a  bicycle  east- 
wardly,  and  was  turntDg  south  across  the 
street  car  tracks  to  get  on  the  proper  side 
of  the  street  when  he  was  run  into  by  the 
defendant's  auto  car,  which,  coming  west- 
wardly,  was  moving  to  the  south  side  of  the 
street  A  street  car  approaching  from  the 
west  was  stepped  near  the  place  of  the  col- 
lision. One  of  the  employes  of  the  company 
tefltlfied: 

"The  boy  was  going  in  a  southeasterly  direc- 
tion. I  saw  the  auto  as  it  approached  the  bicy- 
cle. The  automobile  looked  to  me  like  it  was 
going  to  turn  across  the  track,  and  the  bicycle 
seemed  as  though  it  was  going  on  the  south  side 
in  front  of  the  car  and  in  front  of  the  auto- 
mobile ;  tluit  H  kept  turning  out  At  that  time 
they  were  probably  six  feet  apart.  .  Our  car 
was  west  of  them.  We  had  come  to  a  stop. 
We  did  not  stc^  until  they  hit.  At  the 
time  they  hit  they  were  about  on  the  north  rail 
of  the  railroad.  The  automobile  wasn't  quite  up 
to  the  north  rail,  and  the  boy  was  about  the 
center  of  the  track.  That  is  my  recollection. 
The  boy  was  heading  at  that  time  in  a  south- 
easterly direction.  The  car  was  just  about  to 
his  side.  rThe  auto  driver  did  not  stop  until  he 
hit.  I  never  heard  a  horn  or  a  signal  from  the 
auto.  As  they  got  closer  the  boy  was  pumping 
the  bicycle.  He  was  apparently  putting  "  afl 
his  weight  on  the  front  pedaL  They  went  a  lit- 
tle further  and  hit,  or  met  The  boy  was  not 
facing  the   auto  delivery  after  they  begun  to 
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turn.  It  looked  to  me  like  the  automobile  hit  I 
the  bicycle.  Up  to  that  time  I  did  not  hear 
any  Bicnal  from  the  automobile.  The  aato- 
moDile  hit  the  bicycle  on  the  pedal,  or  juat  be- 
hind it  on  the  left  aide.  Then  the  bicycle  kind 
of  tipped  o^er,  and  the  boy  threw  hia  foot  out 
to  cateb  himself.  The  auto  car  had  not  stopped 
at  that  time.  The  boy  fell  over  on  one  foot,  and 
it  bumped  Urn  again ;  struck  the  bicycle  about 
the  same  place.  The  boy  fell  down,  and  the 
auto  run  up  on  the  boy  a  foot,  stopped,  and 
backed  off.  Up  to  that  time  I  had  never  heard 
any  signal  or  horn  sounded.  The  auto  did  not 
stop  until  it  got  on  the  boy's  foot.  I  have  had 
some  experience  in  operating  automobiles. 
•  •  •  It  was  running,  I  think,  about  four  or 
five  miles  an  hour,  and  could  have  stopped  In 
from  three  to  five  feet  The  boy  was  about 
forty-five  or  fifty  feet  from  the  car  when  I 
first  saw  it" 

Another  employ^  of  the  car  company  testi- 
fied: 

"When  I  saw  the  hoj,  they  were  lioth  going 
across  the  north  rail.  The  motor  car  was  push- 
ing the  bicycle.  Pushing  him  from  or  back 
across  the  rail  *  *  *  I  never  heard  any 
horn  or  signal  given.  I  was  about  forty  feet 
from  them  at  the  time.  The  motor  car  struck 
the  bicycle  about  the  time  I  saw  them.  When 
the  motor  hit  the  bicycle^  it  looked  to  me  like  it 
struck  the  back  of  it  It  didn't  look  like  the 
motor  car  slowed  up  any.  When  the  auto  hit 
the  bicyde.  it  Imocked  the  boy  over  to  one  side. 
It  looked  like  the  boy  was  tiding  to  catch  him- 
self;  then  he  was  Icnocked  down.  During  the 
time  nntil  the  boy  .was  knocked  down  it  looked 
like  the  driver  was  trying  to  stop  the  motor  car ; 
I  don't  know.  When  the  boy  went  down,  the 
car  stopped  after  it  got  across  the  track.  I 
couldn't  say  what  part  of  the  bicycle  was  struck. 
When  the  Doy  went  down.  I  saw  It  go  to  one 
side.  The  boy  fell  to  the  pavement.  The  motor 
car  run  up  on  bis  leg.  It  backed  off— just  rolled 
back.  I  saw  a  couple  of  men  pick  the  boy  up, 
and  carry  him  into  the  garage.  •  •  •  When 
the  car  was  pushing  the  boy,  he  was  trying  to 
catch  himself;  it  looked  that  way  to  me.  H« 
was  finally  knocked  down.  I  think  the  car 
pushed  the  boy  seven  or  eight  feet" 

PlalntUt  himself  testified : 

"When  I  started  diagonally  across  the  street 
the  Strasburger  delivery  wagon  was  standing 
still  in  front  of  tiie  Peerless  Machine  Works, 
headed  west.  I  did  not  know  in  what  direction 
it  was  going  to  move,  but  knew  it  was  headed 
west  When  I  started  diagonally  across  the 
street,  I  could  see  the  interurban  baggage  car 
coming  from  the  west  about  a  block  back.  That 
would  give  me  plenty  of  time  to  cross  their 
tracks.  The  next  time  I  saw  the  Strasburger 
automobile  after  I  saw  it  at  the  Peerless  Ma- 
chine Shop  it  waa  right  upon  ma.  It  Imocked 
me  down,  pushed  me  along,  and  the  hub  of  the 
right-liand  front  wheel  of  the  machine  caught 
in  the  rear  wheel  of  my  bicycle,  threw  me  down, 

Flushed  me  along,  and  the  hub  of  the  right-hand 
ront  wheel  of  the  machine  caught  in  the  rear 
wheel  of  my  bicycle,  threw  me  down,  and  the 
car  ran  up  on  my  right  leg.  There  was  no  horn 
sounded  or  signal  given.  In  trying  to  get  out  of 
the  way,  I  turned  directly  south  and  pumped  as 
hnrd  as  I  could.  It  struck  first  on  ue  side  of 
dbe  bicycle  behind  the  le£t  pedaL  Then  I  tried 
to  get  out  of  its  way.  There  was  no  other  di- 
rection, except  going  south,  and  I  turned  that 
way  to  get  out  of  the  way.  When  it  first  struck, 
it  did  not  stop  or  slow  up,  and  kept  shoving  me 
and  pushing,  until  it  knocked  me  down  and  run 
up  on  my  leg,  and  then  stopped.  The  automobile 
struck  my  bicycle  twice.  The  second  time  it 
struck  the  hind  wheel.  I  was  then  thrown  to  the 
curh  on  the  south  side,  the  automobile  run  on 
my  right  leg,  the  car  backed  again,  and  two 


fellows  from  the  Peerless  Machine  Shop  carried 
me  in  and  set  me  down  on  a  chair  to  see  tlie 
extent  of  my  injuries." 

Tlie  foregoing  quotations  are  taken  from 
the  counter  abstract  alcme,  and,  tegardleaa 
of  all  the  other  evidence  submitted,  appear 
to  justify  and  require  a  Bubmlsston  of  the 
case  to  the  Jury  on  the  question  of  negli- 
gence, and  we  find  nothing  in  the  record  con- 
clusively showing  contributory  negligence. 

The  order  of  the  trial  court  Is  reversed, 
and  the  cause  remanded  for  further  proceed- 
ings in  accordance  herewith.  All  the  Jnstlo- 
ea  concurring. 


BROOKS  T.  QBNTRAL  GOAL  &  COKB  GO. 

(No.  19567.) 
(Supreme  Oourt  of  Kansaa.     Nov.   6,   1915.) 

(Byllttiut  ly  the  Court.) 

1.  Mastbh  and  SsaVANT  ^=3124— Injitby  to 
Coal  Mine»— Mkoliokncd— Failtibb  to  In- 

SPXOT. 

It  is  not  negligence  on  the  part  of  the  opera- 
tor of  a  coal  mine  to  fail  to  inspect  a  room  in 
a  mine  after  shots  have  been  fired,  to  discover 
defects  in  the  roof  and  displaced  prop*  caused 
by  the  explosion  of  tlie  riiots. 

[Bd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  236-242;  Dec.  Dig.  «=» 
124.] 

2.  Mabtkb  and  Sebvant  €=>107— Savk  Placx 
TO  WOBK— Durr  or  Master. 

The  rule  that  an  employer  must  fuminh 
his  employ^  a  reasonably  safe  place  in  which 
to  work  does  not  apply  where  the  employi  fur* 
nishes  his  own  place,  or  where  the  place  <a 
continuaUy  dianglng  by  reason  of  the  worlc  it- 
self. 

[Bd.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  U  19&-202,  212,  2M,  255; 
Dec,  Dig.  «=107a 

Appeal    from    District    Oooiti    Cherokee 

Ck>unty. 

Action  by  H.  Brooks  against  the  Central 
Coal  &  CV>ke  Company.  From  Judgment  for 
defendant,  plaintiff  appeals.     Affirmed. 

R.  J.  W.  Bloom,  of  Richland,  Mo.,  and  O. 
A.  McNeill,  of  Columbus,  for  appellant  J. 
J.  Campbell,  of  Pittsburg,  and  Al.  F.  WU- 
liama,  of  Colambna,  for  appellee. 

MARSHALL,  J.  This  action  is  brought  to 
recover  damages  for  personal  injuries  sus- 
tained by  the  plaintiff  wtiile  working  in  a 
coal  mine.  A  demurrer  was  sustained  to  the 
plalntUTs  petition.  He  appeals. 
We  quote  from  the  defendant's  brief : 
"The  allegations  of  the  negligence  of  the  coal 
company  are  in  substance,  tliat  Brooks,  the 
appellant,  who  was  working  in  a  room  in  mine 
No.  42  of  the  coal  company,  the  appellee,  left 
his  room  securely  propped  and  timbered  and  in 
a  reasonably  safe  condition  on  the  evening  of 
May  19,  1913,  and  that  by  reason  of  the  firing 
of  the  shots  which  Brooks  had  put  in  the  face 
of  the  coal  in  his  room  tha  props  were  knocked 
down,  and  that  when  Bnx^  resumed  work  in 
his  room  the  next  morning,  while  attempting 
t)  replace  the  first  prop  he  round  misplaced,  the 
roof  of  the  room  fell  and  injured  him ;  that  the 
negligence  of  tlie  coal  company  consisted  in  not 
inspecting  Brooks'  room  after  the  shota 
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fired,  and  in  not  aettinir  up  the  props  which 
had  been  knocked  down  by  reason  of  the  ex- 

tlosion  of  the  shots,  and  in  not  providincr 
Irooks  a  reasonably  safe  place  In  which  to 
work.  The  appellee  at  the  time  of  the  injury 
complained  of  was  not  within  the  proyisiona  of 
the  Workman's  Compensation  Act  of  Kansas." 

It  Ifl  argued  that  the  petition  does  not 
charge  any  act  of  negligence,  and  Is  con- 
tended that  the  operator  of  a  coal  mine  not 
operated  under  the  Workman's  Compensation 
Act  must  be  guilty  of  some  act  of  negligence 
before  he  can  be  held  liable  for  any  Injury 
to  an  employe. 

[1]  L  We  will  discuss  the  acts  of  negli- 
gence charged  in  the  order  above  set  out 
Was  the  defendant  negligoit  in  not  Inspect- 
ing the  mine  after  the  shots  were  flred?  The 
plaintiff  placed  these  shots.  It  was  the  de- 
fendant's duty  to  furnish  a  man  to  fire  the 
shots.  ,  This  the  defendant  did.  The  shots 
were  flred.  The  roof  was  damaged,  and  the 
props  knocked  down  by  the  explosion  Of  those 
shots.  This  was  in  the  plaintiiTB  room,  at 
tbe  place  where  he  was  working.  The  plain- 
tiff was  the  first  man  to  enter  the  room  after 
the  shots  were  flred.  It  was  his  duty  to  in- 
spect his  room  at  the  place  at  which  he  was 
working,  for 'the  puri>08e  of  discovering  any- 
thing that  might  be  dangerous.  He  could 
discover  this  as  quick,  or  quicker,  than  any 
other  person.  He  left  his  room  with  its  props 
in  proper  and  safe  condition.  When  he  re- 
tnmed,  he  found  them  down.  He  should  have 
then  inspected  the  roof  of  his  room  to  aaeer- 
tain  its  oondldon.  If  he  found  It  defective, 
he  must  act  accordingly.  While  attempting 
to  reset  the  props,  he  was  injured.  We  are 
of  the  opinion  that  It  was  not  necessary  for 
the  defendant  to  inspect  the  plaintiff's  room 
after  the  shots  were  flred  before  the  plaintiff 
returned  to  his  work  In  that  room.  What 
has  been  said  concerning  the  defendant's  duty 
to  inspect  may  likewise  be  said  of  its  duty  to 
replace  the  props  after  they  had  been  knock- 
ed down  by  the  explosion  of  the  shots.  It 
was  not  necessary  that  any  specified  time  in- 
tervene between  the  firing  of  the  shots  and 
the  return  of  the  plaintiff  to  his  work.  He 
could  go  back  to  his  work  as  soon  as  the 
8m<^e  and  gases  caused  by  the  explosion  es- 
caped from  the  mine.  He  would  be  the  first 
man  to  discover  that  the  props  placed  by 
him  were  down.  What  we  have  said  must  of 
necessity  refer  to  the  plaintiff's  room  at  the 
place  in  which  he  was  working,  and  not  to 
that  portion  of  the  room  that  had  been  com- 
pleted and  abandoned  by  him. 

[2]  2.  The  last  allegation  of  negligence  is 
that  the  defendant  did  not  provide  the  plain- 
tiff a  reasonably  safe  place  in  which  to  work. 
The  rule  that  an  employer  must  furnish  an 
employe  a  reasonably  safe  place  In  which  to 
work  does  not  apply  where  the  employe  fur- 
nishes his  own  place,  or  where  the  place  Is 
continually  chai^ng  by  reason  of  the  work 
itself.  As  the  plaintiff  removed  the  coal 
from  his  room,  he  made  a  place  in  which  he 


would  work  after  that  coal  was  removed. 
He  was  continually  changing  the  place  by 
reason  of  the  work  he  was  dolug.  He  remov- 
ed the  coal  as  he  went  forward,  and  put  In 
props  to  support  the  roof.  The  rule  is  clear- 
ly stated  in  a  note  to  Wellston  Coal  Company 
V.  Smith,  65  Ohio  St  70,  61  N.  B.  143,  55 
L.  R.  A.  99,  87  Am.  St  Bep.  647,  at  page  566 
of  the  last  work,  as  follows  : 

"This  rule  that  the  mineowner  is  bound  to 
use  all  reasonable  care  to  render  safe  the  place 
furnished  by  him  to  his  employes  is  applicable 
orly  when  the  place  in  which  the  latter  are  at 
work  is  Ruch  that  it  can  be  said  to  be  a  place 
'furnished'  by  the  mineowner.  When,  therefore, 
the  employes  are  engaged  in  making  their  own 
place,  the  rule  does  not  apply.  Where,  for  in- 
stance, miners  are  engaged  in  cutting  down  or 
blasting  out  the  face  of  a  drift,  it  would  be 
entirely  unreasonable  to  demand  of  tbe  owner 
that  Immediately  after  each  blast  he  make  safe 
the  place  which  the  explosion  has  created.  In 
such  case  the  miners  may  with  reason  be  said 
to  be  furnishing  their  own  place.  The  char- 
acter of  the  place  is  continually  changing  by 
reason  of  the  work  itself.  It  is  therefore  uni- 
formly held  that,  as  to  those  places  which  the 
employe  in  the  progress  of  his  work  furnishes 
for  himself,  it  is  his  duty,  and  not  that  of  his 
employer,  to  use  reasonable  care  to  reniler 
them  safe  for  the  further  prosecution  of  the 
work." 

We  find  the  following  headnote  to  Rolla  v. 
McAlester  Coal  Co.,  6  Ind.  T.  404,  98  S.  W. 
141: 

"Where  a  miner  stood  in  the  main  slope  of 
a  mine  while  turning  a  room  ofF  from  it,  the 
portion  of  the  slope  occupied  by  him  was  his 
working  place,  in  the  sense  that  he  was  re- 
quired to  keep  it  safe  from  falling  rock  loosened 
by  his  own  efforts  in  turning  the  room,  and 
the  master  was  not  liable  for  Injury  for  such 
cause." 

We  are  of  the  opinion  that  the  petition  did 
not  state  a  cause  of  action,  and  for  that  rea- 
son the  judgment  is  afiBnned.  All  the  Jus- 
tices concurring. 


KRUSE  et  bL  v.  FREDLUM  et  aL 

(No.  19085.) 

(Supreme  Court  of  Kansas.    Nov.  6,  1915.) 

(ByUahut  ly  t\«  Court.) 

1,  Deeos  ©=s>211— Validity- —  Undue  Influ- 

BNOK. 

An  owner  of  a  tract  of  land  transferred  it 
to  her  father  without  consideration,  and  findings 
in  the  trial  court  in  a  controversy  as  to  the 
ownership  of  the  land  that  she  was  induced 
by  undue  influence  to  make  the  conveyance, 
and  that  she  made  it  with  no  intention  of  part- 
ing with  her  interest  in  the  land,  are  held  to  be 
supported  by  sufficient  evidence. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent. 
Dig.  ii  637-647 ;   Dec.  Dig.  <8=>211.] 

2.  Evidence  <3s»324— Claiu  of  Trrut— Admis- 
sibility. 

While  the  title  to  land  cannot  be  established 
by  reputation  of  ownershit>  in  the  vicinity  of 
the  land,  evidence  of  reputation  may  be  admitted 
to  show  notice  or  notoriety  of  claim  of  title. 

[Ed.    Note.— For   other   cases,    see    Evidence. 
Cent  Dig.  {g  1218-1229;   Dec.  Dig.  <8=>324.] 
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Appeal  from  District  Court,  Jewell  County. 

Bill  by  Lydla  Kruse  and  others  against 
Mary  Fredluiu  and  otbers.  From  the  de- 
cree, plaintiffs  and  Mary  Fredlum  and  cer- 
tain other  defendants  ai^)eaL     Affirmed. 

J.  R.  White,  G.  H.  Bailey,  and  W.  B. 
Mitchell,  all  of  Mankato,  for  appellants.  D. 
M.  McCarthy,  of  Mankato,  and  Frank  hatz, 
of  Belolt,  for  appellee. 

JOHNSTON,  O.  J.  This  was  an  action  of 
partition  in  which  a  coatroveray  arose 
among  the  heirs  of  Charles  T.  Kruse,  de- 
ceased, as  to  ownership  of  an  80-acre  tract 
of  the  land  InTolved.  There  was  no  conten- 
tion as  to  the  heirs  of  Charles  T.  Kruae,  nor 
as  to  the  respectlre  shares  of  each  in  the 
laud  owned  by  him  at  the  time  of  his  death, 
tMit  one  of  the  heirs,  a  daughter,  Louisa  L. 
Rose,  alleged  and  offered  evidence  to  prove 
that,  although  the  legal  title  stood  in  the  name 
of  her  father  when  he  died,  the  equitable 
title  and  real  ownership  was  in  her.  It  ap- 
pears tliat  Charles  T.  Kruse  conveyed  tracts 
of  land  to  several  of  bis  children  and  had 
executed  a  deed  conveying  the  tract  in  con- 
troversy to  Louisa.  In  1901  she  signed  a 
deed  which  purported  to  transfer  the  title  of 
the  land  back  to  her  father,  but  she  alleged 
that  she  was  induced  to  sign  the  deed  by 
undue  influence  and  by  representations  that 
she  would  continue  to  be  the  equitable  owner 
of  the  land  and  that  it  would  be  reconveyed 
to  her  in  the  future.  On  the  trial  it  was 
found  that  undue  influmce  had  been  exerted 
to  procure  the  execution  of  the  deed,  that 
there  was  an  understanding  between  her  and 
her  father  that  she  was  the  owner  of  the 
land  although  the  legal  title  bad  been  placed 
In  him,  and  also  that  it  should  be  reconveyed 
to  her.  It  was  further  found  that  her  father 
paid  no  consideration  to  her  for  the  execu- 
tion of  the  deed.  The  court  therefore  ad- 
judged tliat  she  was  the  owner  of  the  land 
and  that  the  title,  twth  legal  and  equitable, 
be  quieted  in  her. 

[1]  It  is  contended  that  the  findings  and 
Judgment  are  not  sustained  by  the  evidence. 
There  was  testimony  that  the  land  was 
owned  by  Louisa  when  it  was  conveyed  to 
her  father  in  1901,  that  no  consideration  was 
paid  by  him  for  the  conveyance,  tliat  he 
frequently  stated  to  others  that  the  land 
belonged  to  Louisa,  and  that  during  the  time 
tliat  the  legal  title  was  in  him  permanent 
Improvements  of  considerable  value  were 
made  by  her. 

On  the  question  of  undue  Influence,  there 
was  testimony  to  the  effect  that  die  was 
afflicted  with  a  nervous  Illness  and  occa- 
sionally had  spells  which  weakened  her  so 
that  she  did  not  understand  what  she  was 
doing  or  what  was  transpiring  about  her; 
that  some  members  of  the  family  urged  her 
to  deed  the  land  to  her  father  on  the  ground 
that  part  of  the  time  she  was  not  conscious 
of  wliat  stie  was  doing  and  Uiat  some  one 


would  get  her  land  away  from  .her;  that 
they  pressed  her  to  do  so  when  she  was 
nervous  and  sick  as  often  as  once  or  twice 
a  day;  that  a  man  had  called  upon  her  and 
proposed  marriage,  one  whom  her  folks  did 
not  like,  and  they  insisted  that  if  she  got 
married  her  husband  would  get  the  land 
away  from  her.  She  testlfled  further  that 
she  signed  Che  deed  to  the  land  with  no  in- 
tention of  giving  it  to  her  father,  but  be- 
cause  she  had  been  led  to  think  "somebody 
might  get  it  away  from  me."  Although 
there  is  conflicting  testimony,  there  appears 
to  be  sufficient  to  support  the  finding  that 
she  was  induced  to  sign  the  deed  by  undue 
influence  which  overcame  her  will  so  that 
the  deed  did  not  express  her  mind  and  in- 
tent but  rather  that  of  others.  Her  evidence 
was  Bufilclent  to  bring  the  case  within  the 
rule  of  the  decided  cases,  and  the  instruction 
of  the  court  upon  the  subject  was  ta  line 
with  the  rule  heretofore  declared  in  this 
court  Mooney  v.  Olsen,  22  Kan.  69 ;  Glnter 
V.  Ginter,  79  Kan.  721,  101  Pac.  634,  22  L. 
R.  A.  (N.  S.)   1024. 

The  plaintiffs  insist  that  in  no  view  should 
Louisa  have  been  awarded  more  than  a  life 
estate  in  the  tract  Tliis  contention  is 
based  upon  a  remark  made  by  Louisa  in 
giving  her  testimony,  to  the  effect  that  U  she 
would  deed  the  land  to  her  father  they 
(the  family)  would  fix  it  so  tliat  it  should 
l>e  hers  as  long  as  she  lived.  Another  wit- 
ness quoted  a  similar  remark.  It  is  clear 
from  all  the  testimony,  however,  that  she 
was  not  thinking  or  speaking  of  a  life  estate 
in  the  land,  but  rather  that  the  land  was 
to  be  hers  always,  notwltlistanding  that  the 
legal  title  stood  in  the  name  of  her  father. 
The  entire  testimony  accepted  by  the  court 
indicates  that  she  was  to  have  the  owner- 
ship of  the  land  Just  as  she  did  before  the 
deed  to  her  father  was  executed. 

[2]  Complaint  is  made  of  the  admission  of 
testimony  that  in  the  neighborhood  Louisa 
was  generally  reputed  to  be  the  owner  of 
the  land.  It  is  true,  as  plaintiffs  contend, 
that  title  itself  cannot  be  established  by  rep- 
utation of  ownership,  but  It  is  also  well 
settled  that  evidence  of  notoriety  of  claim  of 
title  in  the  vicinity  of  the  land  may  be  re- 
ceived to  show  the  character  of  the  possession 
and  to  charge  residents  of  the  neighborhood 
and  those  dealing  with  tbe  claimant  with 
notice  of  the  claim.  Competent  evidence  of 
title  to  the  land  in  Louisa  had  been  produced 
before  testimony  of  neighborhood  notoriety 
of  her  claim  had  been  produced,  and,  suffi- 
cient proof  of  title  having  been  made,  it  is 
not  Improper,  or  at  least  not  prejudicial,  to 
show  reputation  and  notoriety  of  her  claim 
of  ownership.  Harvester  Co.  v.  Myers,  86 
Kan.  497,  121  Pac.  500,  39  L.  R.  A.  (N.  S.) 
528;  Maxwell  I^^nd  Grant  Co.  v.  Dawson, 
151  U.  S.  586,  14  Sup.  Ct  458,  38  L.  Ed. 
279;  Tennessee  Coal,  Iron  &  Railroad  Co.  v. 
Linn,  123  Ala.  112,  26  South.  245,  82  Am. 
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St  Bep.  108 ;  Knight  t.  Knigbt,  178  lU.  S63, 
58  N.  B.  306;  Sparrow  v.  Horey,  44  Mich. 
63,  6  N.  W.  93;  1  Cya  1161;  2  O.  J.  275. 
Her  father  and  the  other  members  of  the 
family  had  knowledge  of  her  possession  of 
the  hind  and  at  the  permanent  character 
and  value  of  the  Improvements  made  by  her 
apon  It,  and  from  the  notoriety  of  her  claim 
of  ownership  In  the  neighborhood  It  may 
well  be  assumed  that  It  came  to  the  notice  of 
the  father  as  well  as  the  appellants  herein. 

We  find  nothing  substantial  In  the  Claim 
that  the  findings  of  the  Jury  are  Inconsistent, 
or  in  the  criticisms  of  the  Instructions,  nor 
In  any  of  the  other  errors  alleged. 

The  Judgment  of  the  district  court  la  af- 
firmed.   AU  the  Justices  concnrrtng. 


OHIGAGO,  B.  I.  A;  P.  RX.  CO.  v.  THEIS.* 

(No.  19495.) 

(Supreme  Omrt  of  Kansas.    Nov.  S,  1016.) 

(Byllaiut  hy  the  Court.) 

1.  LiurrATiON  or  Actions  4=341 — Operation 
OF  Statute— Contract— Set-Oft. 

Section  102,  Code  Civ.  Proc.  (Gen.  St.  1909, 

1  6695),  allowing  cross-demands,  notwithstand- 
ing the  statute  of  limitations,  is  not  applicable 
to  a  set-off  for  damages,  vbere  a  special  con- 
tract between  the  parties  prescribed  conditions 
precedent  to  a  claim  for  damages  and  provided 
that  a  failure  to  comply  with  those  conditions 
would  bar  a  recover;. 

[E!d.  Note. — For  other  cases,  see  Idmitation 
of  Actions,  Cent.  Dig.  |S  214,  215;  Dec.  Dig. 
«=»41.] 

2.  Cabbiebs   «=a>30— Shifiosntb   ot   Stock- 
Bates— I  If  tebstatk  Tabift. 

I.  C.  C.  Joint-Stock  Cattle  Tariff,  No.  3269, 
effective  May  2,  1905,  participated  in  by  25 
railroads,  includmg  the  plaintiff,  and  filed  and 
apiMWved  by  the  Interstate  Commerce  (^ommis- 
Mon.  examined,  and  held  to  conform  to  section 

2  of  Interstate  Commerce  Act  June  29,  1906, 
c.  8591,  34  Stat  686  (tJ.  S.  Comp.  St  1913,1 
8560),  reqoiring  plainness  of  statement  and 
printing  so  far  as  it  related  to  car  load  rates  of 
cattle  from  Groom,  Tex.,  to  Meade,  Kan. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
CJent  Dig.  {  81;    Dec.  Dig.  «=30.] 

8.  Set-Off  and  Countebolaim  «=>24— Right 
OF  Action  of  Defendant  —  Conditions 
Precedent — Action  fob  Undebchaboe  of 
FBEiflHT— Damages  to  Anotiteb  Shipuent. 
Defendant  shipped  27  car  loads  of  cattle 
from   Groom,  Tex.,  to  Meade,   Kan.,   over  the 
lines  of  plaintiff  and  connecting  carriers.    The 
rate  charged  was  $35  per  car  load.    The  lawful 
rate  was  $47.60  per  car  load.    In  an  action  to 
recover  the  undercharge  of  $12.60  per  car,  a 
setoff  cannot  be  allowed  for  damages  on  an- 
other shipment  of  cattle,  where  snch  other  sliip- 
ment  was  made  under  a  contract  prescribing 
conditions  precedent  to  the  allowance  of  dam- 
ages when  those  conditions  were  disregarded. 

[Ed.  Note.— For  other  cases,  see  Set-Off  and 
Counterclaim,  Cent  Dig.  §§  39^2;  Dec.  Dig. 
«=»34.] 

Appeal  from  District  Court,  Sedgwick 
County. 

Action  by  the  Chicago,  Rock  Island  &  Pa- 
cific Railway  Company  against  Greorge  Thels, 
Jr.     From   the  Judgment   both   parties   ap-1 


peal.     Reversed  and  remanded,  with  direc- 
tions. 

Paul  B.  Walker  and  Luther  Bums,  both  of 
Topeka,  and  Stanley,  Vermilion  &  Evans, 
of  Wichita,  for  appellant  H.  O.  Sluss,  of 
Wichita,  for  appellee. 

DAWSON,  J.  The  Chicago,  Rock  Island 
&  Pacific  Railway  Company  brought  this  ac- 
tion in  the  district  court  of  Sedgwick  coun- 
ty to  recover  from  the  defendant,  George 
Thels,  Jr.,  the  sum  of  $3.S7.60,  and  Interest 
on  an  interstate  shipment  of  27  car  loads  of 
cattle  from  Groom,  Tex.,  to  Meade,  Kan. 
The  cattle  were  shipped  on  October  24,  1909. 
The  rate  paid  was  $35  per  car  load.  The 
railroad  company  grounds  Its  action  on  the 
contention  that  the  lawful  rate  was  $47.60 
per  car  load,  and  this  action  to  recover  the 
undercharge  was  filed  October  22,  1912. 

One  of  the  defenses  to  this  action  was  a 
set-off  for  damages  on  another  shipment  of 
12  car  loads  of  cattle  from  Texhoma,  Tex., 
to  Meade,  Kan.,  on  October  5,  1910,  being 
$1  per  head,  on  429  cattle,  on  account  of 
the  plaintiff's  delay  of  8  hours  In  setting  the 
cars  at  the  unloading  chutes  after  the  cat- 
tle already  had  been  without  feed  and  wa- 
ter during  a  20  hours'  Journey  from  Tex- 
homa to  Meade. 

The  district  court  and  Jury  allowed  both 
the  plalntifTs  claim  and  the  defendant's  set- 
off, which  thus  resulted  In  a  Judgment  for 
defendant  for  the  difference  between  these 
amounts.  Both  parties  appeal.  The  plain- 
tiff assigns  error  In  the  allowance  of  de- 
fendant's set-off.  Defendant  complains  be- 
cause the  court  overruled  his  demurrer  to 
plalntUTs  evidence. 

[1,  3]  1.  Was  the  claim  for  damages  to  an- 
other shipment  of  cattie  In  1910  from  Tex- 
homa to  Meade  a  proper  set-off  to  the  claim 
for  the  undercharge  on  the  shipment  from 
Groom  to  Meade  In  1909? 

The  Texhoma-Meade  shipment  was  made 
on  a  characteristic  Interstate  shipping  con- 
tract in  which  it  was  agreed  that  before  any 
suit  for  damages  should  be  brought  for  loss 
or  Injuries  to  the  cattle  the  shipper  should 
give  written  notice  to  "some  general  officer, 
claim  agent  or  the  station  agent"  of  the 
plaintiff,  not  later,  than  90  days  after  the 
date  of  the  loss  or  Injuries,  and  a  failure 
to  do  so  should  be  a  bar  to  a  recovery.  It 
also  provided  that  If  the  claim  for  damages 
was  occasioned  by  detention  of  the  live  stock 
or  delay  in  transportation,  the  shipper  should 
promptiy  notify  the  carrier  through  some 
general  officer,  claim  agent,  or  station  agent 
or  the  agent  at  destination,  before  the  re- 
moval of  such  stock  from  the  place  of  des- 
tination, and  that  a  written  notice  should 
be  served  within  one  day  of  the  delivery  of 
the  live  stock  at  Its  destination,  so  that  the- 
claim  could  be  fully  and  fairly  investigated. 


4s»For  otitsr 
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Tlie  contract  also  stipulated  that  a  failure  to 
comply  with  these  provisions  should  bar  a  re- 
covery. By  atiother  provision  It  was  agreed 
that  there  should  be  no  recovery  on  this 
shipping  contract  unless  an  action  was 
brought  within  6  months.  This  Tezhoma- 
Meade  shipment  was  made  on  October  5, 
1910.  No  claim  for  damages  was  made 
under  the  provisions  of  this  shipping  con- 
tract. It  was  set  up,  so  far  as  the  record 
shows,  for  the  first  time  In  answer  to  plain- 
tUTs  petition  In  1912.  By  the  terms  of  the 
shlpplDg  contract,  this  was  a  bar  to  a  recov- 
ery. Kallna  v.  Railroad  Co.,  69  Kan.  172,  76 
Pac.  438 ;  Railway  Co.  v.  Means,  71  Kan.  815, 
80  Pac.  601.  The  conditions  precedent  to  a 
claim  for  damages  embodied  In  the  contract 
were  rea8(»iable,  and  a  failure  to  comply 
with  them  la  fatal  to  a  recovery.  Ray  v. 
RaUway  Ca,  90  Kaa  244,  133  Pac.  847; 
Watt  v.  RaUway  Co.,  90  Kan.  466.  135  Pac. 
600;  Mo.,  Kan.  &  Tez.  Ry.  v.  Harrlman, 
227  U.  a  657,  83  Sup.  Ct  397,  67  U  Ed. 
690. 

It  is  suggested  that  the  trial  court  was 
constrained  to  let  In  this  defense  of  set-ofl 
by  section  102  of  the  Civil  Code  (Gen.  St. 
1909,  (  6^5).    That  section  reads: 

"When  cross-demands  have  existed  between 
persons  under  such  circumstances  that.  If  one 
bad  brought  an  acdon  against  the  other,  a  coun- 
terclaim or  set-off  could  have  been  set  up,  nei- 
ther can  be  deprived  of  the  benefit  thereof  by 
the  assignment  or  death  of  the  other  or  by  rea- 
son of  the  statute  of  limitations ;  but  the  two 
demands  must  be  deemed  compensated  so  far 
as  they  equal  eadt  other." 

But  that  Code  section  is  not  pertinent 
here.  That  a  set-ofF  may  be  made  under  the 
Code,  notwithstanding  the  statute  of  limi- 
tations, cannot  affect  the  reasonable  pro- 
visions of  a  contract  fixing  conditions  preced- 
ent to  a  recovery  and  a  breach  of  which  bars 
a  recovery  for  an  Interstate  shipment,  gov- 
erned by  federal  law  and  rules  of  Interstate 
transportation  pertaining  thereto. 

In  Mo.,  Kan.  &  Tex.  Ry.  v.  Harrlman,  227 
U.  S.  657,  072,  83  Sup.  Ct  397,  401  (67  L. 
Ed.  690),  It  was  said : 

"The  liability  soaght  to  be  enforced  is  the 
'liability'  of  an  interstate  carrier  for  loss  or 
damage  under  an  interstate  contract  of  ship- 
ment dedared  by  the  Carmnck  amendment  of 
the  Hepburn  Act  of  June  29, 1906.  The  validity 
of  any  stipulation  in  such  a  contract  which  in- 
>x}Ivea  the  construction  of  the  statute  and  the 
validity  of  a  limitation  upon  the  liability  there- 
by imposed  is  a  federal  question  to  be  determined 
under  the  general  oomnum  law,  and,  as  such, 
is  withdrawn  from  the  field  of  state  law  or 
legislation.  Adams  Express  Co.  v.  Croninger, 
220  U.  S.  491  [33  Sup.  Ct.  148,  57  L.  Ed.  314, 
44  L.  R.  A.  (N.  8.)  267];  Michigan  Central 
Railroad  v.  Yiedand.  227  TJ.  S.  59  [33  Sup. 
Ct.  192,  57  Ia  Ed.  417,  Ann.  Cas.  19140,  170], 

*  *  *  Such  stipuIationB  have  been  sustained 
in   insurance  policies    •    •    •    bills   of  lading. 

*  *  *  The  provision  requiring  suit  to  be 
brought  within  90  days  is  not  unreasonabla" 

It  Is  contmded  that  the  damages  to  de- 
tOiAant's  cattle  did  not  arise  under  the  con- 
tract of  shipment,  but  were  occasioned  by 
tli*  delay  In  setting  the  cars  for  unloading 


after  the  transportation  services  were  ter- 
minated. We  think  not  Railroad  trans- 
portation not  only  Includes  the  physical  act 
of  moving  the  property  from  one  place  to 
another,  but  all  the  necessary  Inddoats  at- 
tending the  receipt  and  delivery  of  the  prop- 
erty. It  is  on  this  theory  that  transporta- 
tion companies  are  required  to  furnish  ter* 
mlnal  facilities,  such  as  loading  and  on- 
loading  chutes,  stoclcyards,  and  water  for  cat- 
tla  Covington  Stock-Yards  Co.  v.  Keith,  139 
U.  a  128,  11  Sup.  Ct.  469,  35  L.  Ed.  73. 

The  case  of  Railroad  Co.  v.  Beets,  76  Kan. 
295,  89  Pac.  683,  10  L.  B.  A.  (N.  S.)  671,  was 
different.  There  the  damages  were  occasion- 
ed  by  a  defective  stockyard  whereby  the  cat- 
tle escaped.  It  is  familiar  law  that  a  rail- 
road's liability  as  a  carrier  only  attaches  a 
reasonable  time  before  the  physical  act  of 
transporting  the  property  begins,  and  termi- 
nates in  a  reasonable  time  after  the  trans- 
portation has  been  completed.  At  all  other 
times  its  responsibllitT  for  property  upon 
its  premises  which  is  intended  for  transpor- 
tation or  which  has  been  the  subject  of  trans- 
portation is  that  of  a  warehouseman.  But 
until  cattle  are  unloaded  the  railroad's  re- 
lation to  the  property  is  clearly  that  of  a 
carrier,  and  Its  resix>nslblllty  In  such  case 
is  governed  by  the.  shipping  contract 

[2]  2.  The  appellee  contends  that  the  de- 
murrer to  plaintiff's  evidence  should  have 
been  sustained.  On  this  point  It  is  said  that 
the  legal  rate  from  Groom,  Tez.,  to  Meade, 
Kan.,  was  $35  per  car.  Excerpts  from  the 
Interstate  tariff  are  set  forth  In  the  briefs, 
and  the  tariff  itself  is  before  us.  From  these 
it  Is  easy  to  see  how  the  error  was  made  in 
the  original  rate  quoted.  On  page  14  of  the 
tariff,  I.  C.  0.  3269,  May  2,  1906.  on  whldh 
are  listed  over  100  of  plaintiff's  stations  and 
cattle  rates.  Is  one  Item: 

"To  From 


0.,  R.  I.  ft  P.  Ry. 
points. 


Ueade,  Kan. 


Oroup  1. 
(8e«  page  15.) 


S5.00 


No  points  of  origin  are  stated.  Turning, 
however,  to  "Group  1,"  as  Instructed  by  this 
schedule,  we  find  on  the  next  page  of  the 
tariff  a  list  of  the  points  in  that  group.  It 
reads : 

"Oroup  1  Points. 


etatlona. 

Railroad  Location. 

Oroom.  Tex. 

C.  R.  1.  ft  0. 

(Amarlllo  Division.) 
(See  note  3.) 

"Note  3.  Minimum  rates  from  Amarlllo  Oroup 
stations  on  F.  W.  ft  D.  C.  Ry.,  and  Amarlllo  Divi- 
sion, C.  R.  I.  &  O.  Ry.,  to  Plains,  Kansas,  and 
east,  )47.50  per  36-toot  ear." 

The  record  shows  that  Groom  was  located 
In  the  Amarlllo  division  of  group  1,  and  it 
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therefore  becomes  too  plain  for  cavil  that 
tbe  lawful  rate  from  Groom  to  Meade,  which 
is  east  of  Plains,  was  $47^  per  car  load. 

Ck>nnsel  for  appellee  criticizes  the  tariff  ar- 
rangement, and  reminds  ns  that  the  Inter- 
state Commerce  Act  provides  that  the  tariffs 
shaU  plainly  state  the  rates,  etc.  The  move- 
ment of  this  shipment  was  over  the  Chicago, 
Bock  Island  &  Gulf  Railway  from  Groom  to 
Amarlllo ;  thence  by  the  Ft  Worth  A  Denver 
City  Railway  to  Dalhart ;  and  thence  by  the 
plaintiffs  railroad  to  destination.  Some  26 
railroad  companies  participated  In  this  tarllf. 
It  is  in  the  Interest  of  the  pnbllc  and  makes 
fOr  efSdent  railroad  service  that  they  should 
do  so.  The  statutory  provision  requiring  slm- 
pliclly  In  railroad  tariffs  is  satisfied  when  it 
is  made  as  plain  as  a  subject  inherently  com- 
plex will  permit  Tariff  schedules  and  their 
arrangement  with  reference  to  simplicity  and 
precision  follow  the  outiines  prescribed  by 
the  Interstate  Commerce  Commission,  and 
must  meet  the  approval  of  that  tribunal 
Ordinarily  the  courts  make  no  mistake  in 
deferring  to  its  expert  Judgment  touching  the 
best  methods  of  complying  with  the  statutory 
mandate  as  to  plainness  and  lucidity  in  the 
arrangement  of  tariff  schedules. 

It  follows  that  this  cause  must  be  reversed 
and  remanded,  with  instructions  to  set  aside 
the  judgment,  to  disallow  defendant's  setoff, 
and  to  award  judgment  for  plaintiff  as  pray- 
ed for  in  its  petition. 

It  Is  so  ordered.  All  the  Justices  concur- 
ring. 


BANNEY  V.  CHIIiDS.    (No.  19446.)« 
(Supreme  Court  of  Kansas.    Nov.  6^  1915.) 

(SvOahu*  by  the  Oonrt.) 

KAODtSSTB   €=>S— CONTBAOT  JBimifllia   WITS 
TBS  LaNO. 

A  contract  expressly  made  binding  upon  the 
hein  and  assies  of  the  parties,  by  which  one 
of  two  adjoinmg  owners  granted  the  other  a 
right  to  the  use  in  common  of  a  stairway,  held 
to  run  with  the  land. 

[Ed.  Note.— For  other  cases,  see  Easements, 
Cent  Dig.  {{  8-12;  Dec.  Dig.  «=>3.] 

Appeal  from  District  CJonrt,  Cowley  County. 

Action  by  W.  R.  Ranney  against  B.  F. 
Cibilds.  Judgment  for  plaintiff,  and.  defend- 
ant appeals.    Affirmed. 

OL  T.  Atkinson  and  John  Parman,  both  of 
Arkansas  City,  for  appellant  A.  M.  Dean 
and  Love  &  Wright,  all  of  Arkansas  City,  for 
appellee. 

MASON,  J.  W.  R.  Ranney  and  B.  F.  Ghilds 
are  the  owners  of  adjoining  lots  upon  each 
of  which  a  two-story  bnUdlng  is  located.  A 
stairway  on  Chllds'  lot  gives  access  to  the 
second  floor  of  each.  In  1885  the  then  own- 
ers of  the  two  lots  entered  into  a  written 
contract  designated  as  a  lease,  by  which  the 
owners  of  the  Chllds  lot  granted  to  the  own- 
er of  the  Ranney  lot  the  right  to  the  use  of 


the  stairway  In  common,  for  a  period  of 
99  years,  la  consideration  of  his. bearing  cer- 
tain expenses  in  connection  with  its  con- 
struction. The  contract  included  a  clause 
making  Its  provisions  binding  upon  the  heirs, 
executors,  administrators,  and  assigns  of  the 
parties.  The  lease  was  acknowledged  and 
recorded.  CJhilds  acquired  tttie  directly  from 
the  lessor,  and  his  deed  was  in  terms  made 
"subject  to  a  lease  of  a  right  to  a  stairway." 
Ranney  derived  titie  to  bis  lot  through  a 
sheriff's  deed  based  upon  a  foreclosure  of  a 
mortgage  given  by  Ranney.  In  1009  Chllds 
procured  from  Godehard  what  purported  to 
be  an  assignment  of  the  lease.  In  1911  Chllds 
undertook  to  board  up  the  door  which  gave 
access  from  the  stairway  to  the  second  floor 
of  Ranney's  building.  Ranney  brought  an 
action  to  restrain  such  action  and  obtained  a 
judgment  from  which  Chllds  ai^ieals. 

The  defendant  asserts  a  right  to  obstruct 
the  passage  upon  two  grounds :  (1)  That  the 
lease  was  a  mere  personal  covenant,  and  no 
rights  granted  by  It  have  passed  to  the  plain- 
tiff; (2)  that  the  second  story  of  the  plain- 
tiff's building  was  used  as  a  bawdyhouse. 
There  is  a  conflict  of  judicial  opinion  on  the 
subject,  bnt  this  court  is  aligned  with  those 
holding  that  a  contract  such  as  that  made 
with  respect  to  the  use  of  the  stairway  nms 
with  the  land.  Southworth  v.  Peri-ing,  71 
Kan.  756,  81  Pac.  481,  82  Pac.  786,  2  Ll  R.  A. 
(N.  S.)  87,  114  Am.  St.  Rep.  527.  There  was 
evidence  of  the  maintenance  of  a  bawdy- 
house  on  the  second  floor  of  the  Ranney 
bnilding.  A  court  of  equity  would  naturally 
refuse  its  aid  to  maintain  access  to  a  place 
of  that  character.  But  the  plaintiff  in  a 
supplemental  pleading  alleged  that  he  had 
been  ignorant  of  the  misconduct  of  his  ten- 
ant, and  that  the  premises  had  been  vacated 
after  the  commencement  of  the  action;  his 
evidence  tended  to  show  that  the  nuisance  no 
longer  existed ;  and  the  court  by  fair  Infer- 
ence found  to  that  effect  Therefore  neither 
objection  to  the  judgment  is  maintainable. 

In  view  of  the  fact  that  no  error  appears 
in  the  proceedings  of  the  trial  court,  it  is  not 
necessary  to  pass  upon  the  merits  of  a  mo- 
tion to  dismiss  wliich  has  been  filed. 

The  judgment  is  affirmed.  All  the  Justices 
concurring. 


JOHNSON  V.    OUSTAFSON.     (l<Io.   19989.)* 
(Supreme  Conrt  of  Kansas.    Nov.  6,  1915.) 

(Bynaliu  hy  the  Court.) 

1.  Insane  Persons  ^=>S9  —  Succesbob  to 
GuABDiAN— Appointment  Without  Notice. 
A  probate  court  may  without  notice  ap- 
point a  successor  to  a  Kuardian  for  a  lunatic, 
who  baa  been  duly  adjudged  to  be  a  person  of 
unsound  mind,  confined  in  the  state  hospital  for 
the  insane,  and  discharged  therefrom  as  im- 
proved. 

[Ed.  Note. — For  other  cases,  see  Insane  Per- 
sons, Dec  Dig.  ®=>39.] 
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2.   EVIDBNCB  9=»67— PBEStniFTION  OF  INSAIT- 

ITT— Pbbson  Dischaboeo  as  Improved. 
In  insanity  proceedlngB  in  the  probate  conrt, 
a  person  adjudged  insane  and  placed  in  the  state 
hospital  for  the  insane,  and  then  discharKcd  as 
improved,  is  presumed  to  be  insane  antil  it  is 
found  that  he  has  been  restored  to  his  right 
mind,  under  sections  4S44  and  4846  of  the  Gen- 
eral Statutes  of  1909. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  {{  87,  88, 103 ;  Dec.  Dig.  «=>67.] 

Appeal  from  District  Court,  Sbawnee 
Comity,  Second  Dlvisioii. 

Action  by  Swan  Johnson  against  C  F. 
Ouatafson,  as  alleged  guardian  of  the  estate 
and  person  of  Swan  Johnson.  From  Judg- 
ment for  defendant,  plaintiff  appeals.  Af- 
firmed. 

John  F.  Hanson,  of  lindsborg,  for  appel- 
lant. W.  SL  Atchison,  of  Topeka,  for  appel- 
lee. 


MARSHALL,  J.  Swan  Johnson  was  ad- 
judged insane  and  sent  to  the  Topeka  state 
hospital.  June  1,  1911,  he  was  discharged 
from  the  hospital  as  improved,  and  since 
that  time  has  not  been  under  any  restraint 
whatever.  There  is  nothing  more  to  show 
that  Johnson  has  been  restored  to  his  right 
mind.  At  or  about  the  time  he  was  ad- 
Judged  insane,  a  guardian  was  appointed 
for  his  property.  This  guardian  resigned 
after  Johnson  was  discharged  from  the  hos- 
pital, and  Irving  Snattlnger  was  appointed 
In  his  stead.  He  likewise  resigned,  and  C. 
F.  Gustafson  was  appointed.  No  notice  was 
given  to  Johnson  concerning  the  appointment 
of  either  the  seccmd  or  third  guardian.  Gus- 
tafson made  aji^llcatlon  to  the  probate  court 
to  sell  real  property  belonging  to  Johnson, 
to  pay  costs.  At  the  hearing  of  this  ap- 
plication, Johnson  made  special  appearance 
and  contested  the  Jurisdiction  of  the  court 
to  appoint  Gustafson  guardian  without  no- 
tice to  Johnson,  and  for  that  reason  at- 
tacked the  right  of  the  court  to  direct  Gus- 
tafson to  sell  the  real  property.  Hie  court 
decided  against  Jotinson,  and  he  appealed 
to  the  district  court,  where  the  case  was 
tried  de  novo,  and  Judgment  was  rendered 
sustaining  the  probate  court.  Johnson  ap- 
peals. 

There  are  seven  assignments  of  error,  bat 
all  are  embraced  in  two  propositions.  One 
is:  Did  the  probate  court  have  Jurisdiction 
to  appoint  a  second  and  a  third  guardian, 
without  first  giving  notice  to  Johnson  that 
such  appointmoit  would  be  made?  The  oth- 
er is:  After  one  has  been  adjudged  insane 
and  confined  in  the  asylum,  and  is  dis- 
charged therefrom  as  Improved,  does  the 
presumption  of  Insanity  continue  until  it 
has  been  found  that  he  has  been  restored  to 
bis  right  mind? 

[1]  1.  The  first  question  is  disiMsed  of  by 
Foran  v.  Healy,  73  Kan.  640,  86  Pac.  470, 
where  this  court  said: 


"Except  as  limited  by  the  statutes,  probate 
courts  in  this  state  have  the  same  power  over  the 
person  and  estate  of  lunatics  that  was  formerly 
possessed  by  courts  of  chancery  under  the  com- 
mon law. 

"In  the  absence  of  a  statutory  requirement,  no 
notice  is  necessary  to  confer  authority  upon  a 
probate  court  to  appoint  a  guardian  for  a  lunat- 
ic who  has  been  duly  adjudged  to  be  a  person  of 
unsound  mind."     SyL  pars.  1,  2. 

[2]  2.  That  Johnson  was  insane  was  es- 
tablished by  the  adjudication  which  resulted 
in  bis  being  sent  to  the  state  hospital  and 
the  appointment  of  a  guardian  for  his  estate. 
In  all  subsequent  proceedings  in  the  same 
matter  in  the  probate  couit,  this  insanity 
is  presumed  to  continue  until  it  Is  shown 
that  he  has  been  restored  to  his  right  mind. 
State  V.  Reddick,  7  Kan.  143;  Lantis  v. 
Davidson,  60  Kan.  389,  56  Pae  74S ;  State  t. 
McMurry,  61  Kan.  87,  58  Pac.  961 ;  Howard 
V.  Carter,  71  Kan.  86,  80  Pac.  6L  His  dis- 
cbarge from  the  state  hospital  as  improved, 
and  his  remaining  at  large  without  restraint, 
do  not  show  that  he  has  been  restored  to 
his  right  mind.  The  law  prescribes  the 
method  by  which  that  fact  can  be  ascer- 
tained, the  guardian  be  discharged,  and  the 
estate  be  turned  over  to  its  owner.  Sections 
4814  and  4845  of  the  General  Statutes  of 
1909  read: 

"If  any  person  shall  allege  in  writing,  veri- 
fied by  oaih  or  affirmation,  that  any  such  per- 
son for  whom  a  guardian  baa  been  or  may  be  ap- 
pointed under  the  provisions  of  this  act,  has 
been  restored  to  his  right  mind  or  to  temperate 
habits,  the  court  by  which  the  proceedings  were 
had  shall  cause  the  facts  to  be  inquired  into,  ei- 
ther by  a  jury  or  without  a  jury,  as  may  seem 
proper  to  the  court. 

"If  it  shall  be  found  that  such  person  has 
been  restored  to  his  right  mind  or  to  temperate 
habits,  be  shall  be  discharged  from  care  and 
custody,  and  the  guardian  shall  immediately 
settle  his  accounts,  and  restore  to  such  person 
all  things  remaining  in  bis  hands  belonging  or 
appertaining  to  Ikiin." 

The  Judgment  of  the  district  court  la  af- 
firmed.   All  the  Justices  concurring. 


GRAHAM  COUNTY  MILL  &  ELEVATOR 

CO.  V.  SAUNDERS.    (No.  19126.) 

(Supreme  Court  of  Kansas.    Nov.  6,  1915.) 

(Si/Uabut  ly  ths  Court.) 

Evidence  «=>461— Paboi.  Bvidbnob— Adios- 

sibilitt. 

The  rule  that  parol  evidence  is  not  admis- 
sible to  show  an  intention  different  from  that 
expressed  by  the  terms  of  a  written  contract, 
on  its  face  complete  and  unambiguous,  applied 
to  a  subscription  to  the  capital  stock  of  a  cor- 
poration. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  ii  212&-2133;   Dec.  Dig.  (e=>461.] 

Appeal  from  District  Court,  Graham 
County. 

Action  by  the  Graham  County  Mill  &  Ele- 
vator Company  against  W.  G.  Saunders. 
Judgment  for  defendant,  and  phiintiff  ap- 
peals.    Reversed,  with  instructions. 
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S.  N.  Hawkes,  Asst  Atty.  Oen.,  for  appel- 
lant F.  D.  Torek  and  S.  0.  Price,  both  of 
Hill  Caty,  for  appellee. 

BUKCH,  J.  The  action  was  one  to  recover 
on  a  promissory  note  for  $1,000  given  the 
plaintiff  by  the  defendant  The  defense  was 
that  the  note  was  given  for  shares  of  the 
capital  stock  of  the  mill  and  elevator  com- 
pany which  were  never  issued.  The  defend- 
ant prevailed,  and  the  plaintiff  appeals. 

It  appeared  at  the  trial  that  the  subject  of 
the  defendant's  stock  subscription  was  cover- 
ed by  a  written  contract  relating  to  the  em- 
ployment of  the  defendant  as  manager  of  the 
plaintiff's  mill,  fixing  the  terms  of  such  em- 
ployment and  providing  as  follows: 

"Second  party  further  agrees  to  snbacrlbe  for 
and  take  one  thousand  dollars  in  the  stock  of 
said  mill  company  before  this  contract  shall 
take  effect— first  party  agreeing  to  accept  in 
payment  for  said  stock  the  note  of  second  party 
payable  in  00  days  beating  10%  faiterest." 

The  court  permitted  the  defendant  to  tes- 
tify concerning  his  oral  negotiations  with  the 
plaintiff's  board  of  directors  leading  up  to 
the  written  contract  This  testimony  indi- 
cated that  an  unsubscribed  portion  of  the 
plaintlfTB  capital  stock  was  to  be  disposed  of, 
the  capital  stock  was  to  be  Increased  In  the 
snm  of  $10,000,  and  the  defendant  was  to 
take  $1,000  worth  of  the  new  stock.  Tte  de- 
fwdant's  version  of  the  negotiations  was  cor- 
roborated by  one  witness.  The  plaintiff's  ob- 
jections, seasonably  made,  to  the  oral  evi- 
dence having  been  overruled,  the  plaintiff 
produced  six  witnesses  familiar  with  the 
facts,  who  testified  In  substance  that  the 
terms  of  the  contract  were  discussed  and 
finally  settled  at  two  meetings  of  the  board 
of  directors,  which  were  attended  by  the  de- 
fendant, and  that  the  subject  of  increasing 
the  capital  stock  of  the  company  was  neither 
mentioned  nor  considered  at  either  of  these 
meetings.  The  district  court  held  that  the 
presumption  the  contract  was  in  the  form  In- 
tended by  the  parties  might  be  overturned  by 
parol  evidence,  and  further  held  that  If  two 
classes  of  stock  were  under  consideration, 
original  and  new  or  additional,  and  the  par- 
ties did  not  intend  to  describe  the  particular 
kind  of  stock  which  the  defendant  was  to 
take,  the  description  conld  be  supplemented 
by  parol  evidence. 

Hie  first  part  of  the  court's  ruling  applies 
only  in  case  of  fraud,  mistake  of  the  scriv- 
ener, or  other  basis  for  reformation  by  a 
court  of  equity.  If  a  contract  be  complete 
and  unambiguous  on  its  face,  a  form  express- 
ing an  intention  different  from  that  Indicated 
by  the  language  employed  cannot  be  shown 
by  parol  evidence.  The  second  part  of  the 
court's  ruling  likewise  permitted  the  writ- 
ten instrument  to  be  impeached.  The  con- 
tract contains  a  description  of  the  stock  to 
be  subscribed  which  is  neither  Incomplete 
nor  ambiguous — "the  stock  of  said  mill  com- 


pany." The  stock  of  a  named  corporation, 
duly  organized  and  engaged  in  the  pursuit  of 
tts  charter  purposes,  is  a  definite  thing  in  ex- 
istence and  subject  to  disposition  by  the 
board  of  directors.  A  proposed  increase  In 
the  capital  stock  of  such  a  corporation,  not 
yet  In  existence,  and  which  the  board  of  di- 
rectors cannot  create,  is  a  definite  thing. 
But  the  two  are,  as  the  defendant  contends, 
quite  distinct  and  wholly  different  and  the 
substitution  of  one  for  the  other  by  the  in- 
terpolation of  the  word  "new"  or  the  word 
"additional"  in  the  writing  under  considera- 
tion would  be  to  make  a  new  contract.  The 
parol  evidence  rule  is  designed  to  foreclose 
just  such  contests  as  that  which  took  place 
in  the  district  court 

The  judgment  of  the  district  court  is  re- 
versed, and  the  cause  is  remanded,  with  di- 
rection to  enter  judgment  for  the  plaintiff. 
All  the  Justices  concurring. 


GRBISINGBR  v.  NEIGHBOR  et  ox.* 

(No.  19519.) 
(Supreme  Court  of  Kansas.    Nov.  6,  1915.) 

(Syllaiu*  iy  the  Court.) 

1.  ciovenanis  «=>108  —  dutt  to  record 
Deed— Vendor   and   Pubchaseb. 

The  vendee  of  real  estate,  who  receives  a 
general  warranty  deed,  rests  noder  no  dn^  to 
the  vendor  to  record  tlie  deed  promptly. 

[Bd.  Note.— For  other  cases,  see  Covenants. 
Cent  Dig.  §1  175,  1T9-185;    Vec.  Dig.  «=»m] 

2.  ASSIONKENTB  OF  EkBOB. 

Various  assignments  of  trial  errors  examin- 
ed, and  hMd  to  be  without  merit  under  weU-nn- 
derstood  rules  of  practice. 

Appeal  from  District  Court,  Harper 
County. 

Action  by  Andrew  Greislnger  against  3.  W. 
Neighbor  and  wife.  Judgment  for  plaintiff. 
Defendants  appeal.    Affirmed. 

George  £>.  McMahon,  of  Anthony,  for  ap- 
pellants. T.  A.  Noftzger,  of  Wichita,  and 
Vernon  Day,  of  Anthony,  for  appellee. 

BUBCH,  J.  J.  W.  Neighbor  and  his  wife, 
Oma  J.  Neighbor,  conveyed  by  general  war- 
ranty deed  to  Andrew  Greislnger  a  tract  of 
land  in  Kiowa  county,  Okl.,  in  exchange  for 
real  and  personal  property  in  Harper  county, 
Kan.  Greislnger's  deed  was  made  to  Oma 
J.  Neighbor.  Greislnger's  agent  forwarded 
bis  deed  to  the  register  of  deeds  of  Kiowa 
county,  Okl.,  for  record  at  once,  but  the  reg- 
ister of  deeds-  withheld  it  from  record  until 
the  recording  fee  was  received.  Meantime 
one  Harris  attached  the  land  conveyed  by 
the  deed  for  a  debt  of  J.  W.  Neighbor.  Grei- 
slnger intervened,  defended  against  the  at- 
tachment, and  was  defeated.  In  order  to 
prevent  a  sale  of  the  land  Greislnger  was 
obliged  to  pay  the  attachment  lien  and  in- 
curred expenses  in  resisting  the  attachment 
suit     Pending  the  attachment  suit  an  at- 
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tempt  was  made  to  settle  It,  resultliig  In  a 
contract  whereby  OreUlngrer  was  to  receive 
a  mortgage  on  land  In  Alfalfa  county,  Okl., 
the  title  to  which  waa  held  by  Oma  J.  Neigh- 
bor. The  present  action  was  originally 
brought  to  compel  performance  of  this  con- 
tract and  for  other  relief,  but  by  amended 
and  supplemental  pleadings  it  was  converted 
into  a  simple  action  for  damages  incurred 
in  protecting  the  title  to  the  Oklahoma  land. 
Judgment  was  rendered  in  favor  of  the  plain- 
tlff,  and  the  defendants  appeal. 

The  defendants  say  the  plaintiff  assumed 
inconsistent  attitudes  In  the  Oklahoma  suit 
and  in  this  actioa  It  would  not  be  very 
material  if  he  had  done  so.  However,  in  the 
Oklahoma  court  the  plaintiff  was  compelled 
to  take  the  part  of  his  grantors  in  order  to 
try  to  save  the  land.  In  this  action  he  was 
compelled  to  protect  himself  against  the  con- 
duct and  default  of  his  grantors.  The  situa- 
tion was  not  of  the  plaintiff's  creation  or 
choo&tng,  and  bis  efforts  to  avoid  loss  on 
account  of  the  embarrassment  occasioned  him 
were  not  incompatible  in  any  legal  or  other 
aspect 

It  is  said  the  Intervention  of  the  plaintiff 
in  the  Oklahoma  suit  was  a  "frame-up"  and 
a  "sham  battle."  There  ia  no  evidence  what- 
ever in  the  record  to  this  effect. 

[1>  2]  It  la  said  the  plaintiff  was  negligent 
in  not  sending  the  recording  fee  with  bis 
deed  to  the  register  of  deeds  of  Kiowa  coun- 
ty, Okl.  If  he  had  done  this,  the  Oklahoma 
attachment  would  have  been  forestalled,  and 
consequently  the  plaintiff  is  responsible  for 
the  outlay  necessary  to  contest  and  satiafy 
the  attachment  Hen.  The  plaintiff  pursued 
a  very  common  business  course,  and  was  not 
negligent,  because  he  owed  the  defendants  no 
legal  duty  to  record  the  deed  promptly.  He 
had  a  warranty  against  deprivation  of  title 
through  the  assertion  of  lawful  claims 
against  the  defendants,  and  was  not  obliged 
to  suspect  the  imminence  of  an  attachment 
proceeding. 

The  Oklahoma  law  under  which  the  attach- 
ment was  adjudged  to  be  valid  against  the 
plaintiff  was  pleaded  and  abundantly  proved 
in  the  usual  way,  and  counsel  do  not  now 
contend  that  a  reversal  of  the  judgment  in 
the  attachment  suit  could  have  been  obtained 
by  taking  an  appeaL 

Complaint  Is  made  because  the  court  sub- 
mitted to  the  Jury  the  single  question  (tf  the 
amount  the  plaintiff  should  recover  for  at- 
torney fees  and  expenses  incurred  In  defend- 
ing the  Oklahoma  suit  The  defendants  had 
no  defense  whatever  to  the  present  suit  and 
introduced  no  evidence.  There  was  no  dis- 
pute concerning  any  material  fact  relating 
to  the  Oklahoma  litigation.  The  amount 
paid  to  prevent  a  sale  of  the  land  was  not 
disputed,  and  there  was  nothing  left  for  a 
Jury  to  determine  except  the  amount  of  the 
plaintiff's  attorney  fees  and  expenses. 


Tlie  plaintiff  caused  an  attachment  to  issue 
against  the  property  which  he  had  conveyed 
to  Oma  J.  Neighbor  and  against  certain  per- 
sonal property  of  J.  W.  Neighbor.  These 
attachments  were  sustained.  The  Journal 
entry  of  Judgment,  which  seems  not  to  have 
had  the  approval  of  the  trial  Judge,  reads 
as  follows: 

"It  is  therefore  by  the  court 

"Considered,  ordered,  adjudged,  and  decreed 
that  said  plaintiff,  Andrew  Greiainger,  have  and 
recover  of  and  from  said  defendants,  J.  W. 
Neighbor  and  Oma  J.  Neighbor,  the  gum  of  nine- 
teen hundred  forty-five  ($1,945.00)  dollars;  that 
the  attachment  heretofore  levied  ia  this  action," 
etc. 

While  the  record  does  not  show  that  the 
Instruments  were  introduced  in  evidence, 
the  defendants  do  not  now  claim  that  Oma 
J.  Neighbor  did  not  sign  the  deed  to  the 
Oklahoma  land  and  did  not  receive  the  plain- 
tiff's deed  to  the  Kansas  land,  and  she  had 
nothing  to  offer  in  her  pleading  or  In  the  trial 
which  would  defeat  her  apparent  liability. 
The  plaintiff,  however,  did  ndt  pray  for  a 
personal  Judgment  against  Oma  J.  Neighbor, 
and  the  court  in  its  instructions  to  the  jury 
stated  the  plaintiff's  claim  for  damages  as 
one  against  J.  W.  Neighbor.  Under  these 
circumstances  the  journal  entry  should  be 
Interpreted  as  stating  a  personal  judgment 
against  J.  W.  Neighbor  alone,  and  judgment 
against  both  defendants  for  an  appropriation 
of  property.  Should  Oma  J.  Neighbor  desire, 
the  record  may  be  corrected. 

The  Jury  were  properly  Instructed  with 
reference  to  the  issue  submitted  to  them,  and 
none  of  the'  special  questions  submitted  by 
the  defendants  and  excluded  by  the  court 
related  to  that  Issue. 

The  judgment  of  the  district  court  la  af- 
firmed.   All  the  Justices  concorrlng. 


STATE  T.  SNODORASS.    (Na  19981.) 
(Supreme  Court  of  Kansas.     Nor.  6, 1916.) 

(BvUahu*  Iv  the  Covrt.) 

Indiotmbnt  and  Infobmation  ^=»111 — Stat- 
ute Creating  Offekse  —  Negativinq  Ex- 
ceptions. 

The  rule  applied  that  an  information  need 

not   negative  exceptions  not  contained   in    the 

part  of  the  statute  creathiB  the  offense. 
[I3d.  Note. — For  other  cases,  see  Indictment 

and  Information,  CenL  Dig.  U  285-298:    Dec. 

Dig.  «=1H.] 

West,  J.,  dissenting. 

Appeal  from  District  Court,  Montgomery 
County. 

An  Information  undertaking  to  charge  V. 
L.  Snodgrass  with  violating  the  medical  prac- 
tices act  was  quashed,  and  the  State  appeals. 
Reversed. 

S.  M.  Brewster,  Atty.  Gen.,  Charles  D. 
Ise,  of  Coffeyvllle,  and  Tomlinson  &  Shukers, 
of  Independence,  for  the  State.  Thomas  E. 
Wagstaff,  of  Independence,  iCor  appellee. 
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MASON,  3.  An  Information  undertaking 
to  charge  V.  L.  Snodgrass  with  a  violation 
of  the  medical  practices  act  was  quashed, 
and  the  state  appeals.  In  several  counts  the 
defendant  is  charged  with  practicing  medi- 
cine and  surgery  without  having  a  certlflcate 
of  medical  registration,  by  attempting  to 
treat  for  a  fee  a  sick  person  by  "pretending 
to  adjust  the  vertebra"  of  such  person.  Oth- 
er counts  are  In  the  same  language,  except 
that  they  charge  that  the  acts  complained 
of  constituted  the  practice  of  osteopathy, 
without  having  obtained  a  certificate  there- 
for. StlU  another  count  charges  the  defend- 
ant with  having  advertised  himself  to  be 
engaged  in  the  unauthorized  practice  of  medi- 
cine by  Inserting  an  advertisement  In  a  news- 
paper offering  in  effect  to  treat  disease  by 
"chiropractic,"  signed  by  himself  as  "Dr.  V. 
L.  Snodgrass,  Chiropractor." 

In  the  argument  in  the  district  court  it 
was  conceded  by  the  state  "that  the  defend- 
ant claimed  to  be  a  'chlro'  and  to  heal  the 
sick  by  adjusting  the  spine."  Practicing,  or 
advertising  to  practice,  what  Is  called  "chiro- 
practic," by  one  not  having  a  certificate  au- 
thorizing him  to  practice  medicine,  surgery, 
or  osteopathy,  was  a  violation  of  the  law  as 
it  stood  In  1911.  State  v.  Johnson,  84  Ean. 
411,  114  Pac.  390,  41  L.  R.  A.  (N.  S.)  539. 
The  defendant  maintains  that  the  facts  stat- 
ed in  the  information  do  not  constitute  an 
offense  by  reason  of  a  provision  of  the  stat- 
ute Invoked,  as  amended  In  1913,  reading: 

"This  act  shall  not  apply  to  an^  registered 
osteopathic  physician  or  any  chiropractic  prac- 
titioners of  the  state  of  Kansas."  Laws  1913, 
e.  290,  i  10. 

Exceptions  of  this  character  need  not  be 
negatived  in  the  information.  Therefore  the 
state  was  not  required  to  allege  that  the  de- 
fendant was  not  a  "chiropractic  practitioner 
of  the  state  of  Kansas,"  even  if  that  fact 
would  constitute  -a  defense.  State  v.  Bula, 
83  Kan.  278,  111  Pac  188.  For  this  reason 
the  motion  to  quash  should  have  been  over- 
ruled. The  court  deems  it  unnecessary  to 
pass  upon  any  of  the  other  questions  argued. 

JOHNSTON,  C.  J.,  and  BUBOH,  PORTER, 
MARSHALL,  and  DAWSON,  JJ.,  concurring. 

MASON,  J.  (concurring  specially).  While 
the  consideration  stated  Is  sulllcient  to  dis- 
pose of  the  case,  I  thinlc  that  the  informa- 
tion should  also  be  treated  as  though  it  stat- 
ed that  the  defendant  in  doing  the  things 
complained  of  was  engaged  in  the  practice 
of  "chiropractic,"  and  that  its  effect,  as  so 
eonstrued,  should  be  determined. 

WEST,  J.  (dissoiting).  As  a  technical  me- 
chanical proposition  of  criminal  pleading,  of 
course,  the  exception  named  did  not  need  to 
be  set  up  in  the  information.  But  I  see  no 
necessity  for  altering  upon  the  solemn  farce 
of  so  deciding   when  the  real  question,   as 


shown  by  the  brief  of  the  state,  Is  whetber 
or  not  the  exception  contained  in  the  act  of 
1913  means  what  it  says.  If  it  does  not,  I 
am  unable  to  understand  the  English  lan- 
guage.   The  prosecution  should  cease. 


IRBTON  T.  ATOHISON.  T.  &  S.  P.  HT.  CO.* 

SOHWANTBS  v.  SAME. 

(Nob.  19444,  19534.) 

(Supreme  Court  of  Kansas.    Nov.  6,  1915.) 

(Syllabu*  6y  th»  Court.) 
Masteb  and  Servant  €=3302— Fibks— NiseLi- 

OENCB  OF  EMPLOY£e— LiABiLiry  OF  Master. 
The  rule  that  on  employer  is  not  liable 
for  the  conseqnencea  of  negligent  acts  of  his 
employ^  committed  outside  the  scope  of  the 
employment  applied  in  an  action  for  damages 
resulting  from  a  fire  maintained  by  laborers 
for  their  own  domestic  purposes  on  the  right 
of  way  of  a  railway  company  which  employed 
them  to  lay  steel  and  ballast  track. 

[EJd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  g§  121T-1221,  1225,  1229; 
Deo.  Dig.  <8=>302.I 

Appeal  from  District  Court,  (3owley  County. 

Two  actions,  one  by  H.  S.  Ireton,  the  oth- 
er by  W.  F.  Schwantes,  both  against  the 
Atchison,  Topeka  &  Santa  F6  RaUway  Com- 
pany. From  Judgment  for  defendant  in  the 
Ireton  case,  Ireton  appeals,  and  from  Judg- 
ment for  plaintiff  in  the  other  case,  defend- 
ant appeals.  Judgment  in  Ireton  case  af- 
firmed, and  Judgment  in  Schwantes  case  re- 
versed, and  cause  remanded,  with  directions. 

In  No.  19444: 

J.  A.  McDermott,  of  Winfleld,  for  appe- 
lant W.  R.  Smith,  O.  J.  Wood,  and  A.  A. 
Scott,  all  of  Topeka,  and  J.  B.  Torrenoe^  of 
Wlnfidd,  for  appellee. 

No.  19534: 

W.  R.  Smith.  O.  J.  Wood,  and  A.  A  Scott, 
all  of  Topeka,  and  J.  E.  Torrence,  of  Win- 
fleld, for  appellant  J.  A  McDermott,  of 
Winfleld,  for  appellee. 

BURGH,  J.  The  defendant  employed  a 
large  number  of  Mexican  laborers  to  perform 
work  on  its  track  and  roadbeC  These  la- 
borers, with  their  families,  were  allowed  to 
live  <m  the  defendant's  right  of  way.  Some 
of  them  maintained  open  fires.  From  one 
of  these  fires  fire  was  communicated  to  a 
nearby  building  owned  by  Ireton  and  occu- 
pied by  Schwantes  for  a  store.  The  building 
and  its  contents  were  destroyed,  and  sepa- 
rate suits  for  damages  were  brought  by  the 
respective  owners.  Ireton  was  defeated,  and 
appeals.  SchwEintes  recovered,  and  the  rail- 
way company  appeals. 

In  the  Schwantes  case  the  Jury  returned 
the  following  special  findings  of  fact: 

"Q.  3.  If  you  find  that  plBlntifTa  property 
was  destroyed  by  fire  communicated  from  fires 
on  defendant's  right  of  way,  state  what  of- 
ficers, agents,  or  employte  set  oat  such  fires. 
A.  3.  Mexican  laborers. 

"Q.  4.  If  you  find  that  such  fires  were  set 
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out  by  any  of  defendant's  employes,  state  for 
vhat  purposes  such  fires  were  buUt  or  main- 
tained.   A.  4.  Cooking  and  other  purposes. 

"Q.  S.  If  you  find  that  plaintiff's  property 
was  destroyed  from  fires  on  defendant's  rigbt 
of  way,  state  for  whose  benefit  such  fires  were 
maintained.     A.  6.  Mexican  laborers." 

The  evidence  upon  these  material  and  de- 
termining facts  was  substantially  the  same 
in  both  cases.  There  was  no  evidence  in  ei- 
ther case  that  any  one  but  the  laborers  set 
out  the  fires,  or  that  the  fires  were  maintain- 
ed for  other  than  cooking,  washing,  and  simi- 
lar, purposes,  or  that  the  fires  were  maintain- 
ed for  the  benefit  of  any  one  but  the  laborers 
themselves. 

The  theory  of  the  trial  court  was  that  the 
defendant  was  Uable  for  the  consequences  of 
the  negligent  escape  of  fire  maintained  on 
its  right  of  way  with  its  knowledge  and  con- 
sent This  could  be  true  only  in  the  event 
that  the  fire  was  maintained  for  the  benefit 
of  the  defendant  in  the  conduct  of  the  work 
which  the  laborers  were  hired  to  do,  or  per- 
haps in  the  event  that  the  railway  company 
permitted  the  creation  of  a  common  nuisance 
on  its  premises  by  its  licensees  from  which 
the  damages  sued  for  resulted.  The  peti- 
tions were  drawn  and  the  cases  were  tried 
and  submitted  on  the  theory  of  negligence 
and  liability  for  nuisance  need  not  be  con- 
sidered. Liability  for  negligence  rests  on 
the  doctrine  of  respondeat  superior,  the  lim- 
its of  which  have  Just  been  stated.  The  de- 
fendant's laborers  were  employed  to  lay  steel, 
distribute  ballast,  and  surface  track.  When 
they  were  not  doing  this,  they  were  not 
working  for  the  defendant,  and  the  defend- 
ant was  not  their  superior.  Their  camp  fires 
were  no  more  factors  of  this  work  than  they 
would  have  been  if  they  had  been  maintain- 
ed for  domestic  purposes  of  the  laborers  else- 
where than  upon  ground  owned  by  the  de- 
fendant, and  the  defendant  can  be  called 
upon  to  respond  for  a  negligent  act  of  an  em- 
ploye only  when  the  act  was  committed  in 
the  prosecution  of  work  which  the  employe 
was  hired  to  do  for  the  defendant. 

The  case  of  Morler  v.  St.  Paul,  Minneapolis 
&  ^Manitoba  Ry.  Co.,  31  Mhin.  351,  17  N.  W. 
952,  47  Am.  Rep.  793,  Is  a  leading  one  on  the 
subject  under  discussion.  Railroad  section- 
men  in  charge  of  a  section  foreman  engaged 
in  repairing  track  built  a  fire  on  the  rail- 
road right  of  way  to  warm  their  cofFee  for 
dinner.  After  dinner  they  resumed  work 
without  extinguishing  the  fire,  which  spread 
to  adjoining  premises  and  burned  the  plaln- 
tifF's  hay.  In  holding  that  the  railroad  com- 
pany was  not  liable,  the  court  said: 

"Beyond  the  scope  of  his  employment  the 
servant  is  as  much  a  stranger  to  his  master  as 
any  third  person.  The  master  is  only  responsi- 
ble so  long  as  the  servant  can  be  said  to  be 
doing  the  act,  in  the  doing  of  which  he  is  guil- 
ty of  negligence,  in  the  course  of  his  employ- 
ment. A  master  is  not  responsible  for  any 
act  or  omission  of  his  servant  which  is  not 
connected  with  the  buBiness  in  which  .he  serves 
him,  and  does  not  happen  in  the  course  of  his 


employment.  And  in  determinins  whether  a 
particular  act  is  done  In  the  course  of  the  serv- 
ant's employment,  it  ia  proper  first  to  inquire 
whether  the  servant  was  at  the  time  engaged  in 
serving  his  master.  If  tlie  act  be  done  while  the 
servant  is  at  liberty  from  the  service,  and  pur- 
suing his  own  ends  exclusively,  the  master  is 
not  responsible.  If  the  servant  was,  at  the 
time  when  the  injury  was  inflicted,  acting  for 
himseU,  and  as  bis  own  master  pro  tempore, 
the  master  b  not  liable.  If  the  servant  step 
aside  from  his  master's  business,  for  however 
short  a  time,  to  do  an  act  not  connected  with 
such  business,  the  ration  of  master  and  serv- 
ant is  for  the  time  suspended.  Sudi,  variously 
expressed,  ia  the  uniform  doctrine  laid  down  by 
all  authorities.  •  •  •  It  would  seem  to  fol- 
low, as  an  inevitable  conclusion,  from  this, 
that  on  the  facts  of  this  case  the  act  of  these 
section  men  ia  building  a  fire  to  warm  thdr 
own  dinner  was  in  no  sense  an  act  done  in  the 
course  of  and  within  the  scope  of  their  employ- 
ment, or  in  the  execution  of  defendant's  bnst- 
ness.  For  the  time  being  they  had  stepped  aside 
from  that  business,  and  in  building  this  fire 
they  were  engaged  exdustvely  in  their  own  busi- 
ness, as  mudi  as  they  were  when  eatinf  thdr 
dinner,  and  were  for  the  time  being  theur  own 
masters,  as  much  as  when  they  ate  their  break- 
fast that  morning,  or  went  to  bed  the  night 
before."  81  Minn.  352,  17  N.  W.  952,  47  Am. 
Rep.  793. 

The  Minnesota  court  cites,  among  other 
authorities,  the  English  case  of  Williams  v. 
Jones,  3  Hurl.  &  G.  266.  There  the  plalntUT 
let  to  the  defendant  a  shed  in  which  to  make 
a  signboard.  The  defendant  employed  a  car- 
penter to  do  the  work.  The  carpenter  lighted 
his  pipe  with  a  burning  shaving  ignited  by 
a  match,  and  then  dropped  the  shaving  in 
the  midst  of  others,  with  the  result  that  the 
shed  was  burned.  It  was  held  that  the  de- 
fendant might  be  responsible  for  the  negli- 
gence of  the  carpenter  in  the  course  of  his 
employment,  but  not  for  bis  negligence  in 
the  personal  matter  of  lighting  his  pipe.  The 
laborers  in  these  cases  were  not  hired  to 
cook  or  to  do  washing  or  to  supply  other  of 
their  personal  needs  through  the  agency  of 
fire  any  more  than  the  carpenter  in  the  Eing- 
Ush  case  was  hired  to  smoke  his  pipe,  and 
the  fact  that  they  were  "blanket  Mexicans," 
that  the  defendant  tarnished  them  with  tents 
and  stoves  when  the  weather  grew  cold,  that 
they  used  old  ties  for  fuel,  or  that  the  de- 
fendant's foreman  required  the  fires  to  be  re- 
moved from  close  proximity  to  the  depot, 
does  not  bring  the  maintenance  of  the  fires 
within  the  service  which  the  Mexicans  were 
employed  to  perform  for  the  defendant 

It  Is  not  necessary  to  discuss  the  assign- 
ments of  error  in  the  Ireton  case.  None  of 
them  relate  to  the  fundamental  subject  which 
has  just  been  discussed,  and  judgment  should 
have  been  rendered  for  the  d^endant  on  the 
defendant's  demurrer  to  the  evidnce,  for  the 
reason  that  no  cause  of  action  against  the  de- 
fendant was  proved.  Therefore  the  judgment 
In  the  Ireton  case  is  affirmed.  The  judgment 
in  the  Schwantes  case  is  reversed,  and  the 
cause  is  remanded,  with  directions  to  render 
judgment  for  the  defendant  on  the  findings 
of  fact    All  the  Justices  concurring. 


Digitized  by 


Ljoogle 


KaiL) 


SAMTJEIiSON  T.  PALMEB 


627 


SAMUELSON  t.  PALMER.     (No.  19697.) 
(Snpreme  Court  of  Kansas.    Not.  6,  1915.) 

(Syllalvt  by  the  Court.) 

1.  EVIDKNCB  «=»400— PABOI/— WBITTBW  (30N- 
TBACT. 

The  defendant  sold  a  farm  to  the  plaintiff, 
and  as  an  inducement  to  purchase  made  the 
following  written  promise: 

"I  hereby  agree  to  give  Otis  B.  Samuelson, 
$7.60  per  acre  in  advance  of  the  price  he  has 
paid  me  for  ISl  acres  [described]. 

"Expiration  of  this  agreement  February  26, 
1810.  William  PaJmer." 

Extensions  were  duly  indorsed  on  this  In- 
Btmment  each  year  for  four  years;  the  last  one 
expiring  February  28,  1913.  Meld,  that  parol 
testimony  was  inadmissible  to  prove  that  an 
advance  of  $7.50  per  acre  per  annum  was  in- 
tended as  consideration  for  such  extensions. 

[£jd.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  S§  1778-1793;  Dec  Dig.  «=»400.] 

2.  Vendob  and  Puroiiabkb  Q=»18— OftioraIj 
AoBEEUENr— Acceptance  o»  Pbopobition — 
Time. 

The  foregoing  written  instrument  was  an 
optional  agreement  to  purchase;  and,  to  bind 
the  maker,  the  owner  should  have  accepted  the 
proposition  before  its  expiration,  and  an  ac- 
ceptance "30  days  or  6  weeks"  afterwards  was 
too  late. 

[Ed  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  |  28;   Dec.  Dig.  «=>1&1 

Appeal  from  District  Court,  Barber 
County. 

Action  by  Otis  B.  Samuelson  against  Wil- 
liam Palmer.  From  judgment  for  defendant, 
plaintlfC  appeals.    Affirmed. 

Samuel  Grlffln,  of  Medicine  Lodge,  for  ap- 
pellant. Noble  &  Tlncher  and  Seward  L 
Field,  all  of  Medicine  Lodge,  for  appellee. 

DAWSON,  J.  The  plalntur,  Otts  B. 
Samuelson,  bought  a  farm  of  184  acres  In 
Lyon  county  from  the  defendant,  William 
Palmer,  on  February  26,  1909.  The  price 
was  $56  per  acre.  As  an  inducement  to 
Samuelson  to  purchase  the  farm,  Palmer  ex- 
ecuted the  following  written  undertaking: 

"I  hereby  agree  to  give  Otis  E.  Samuelson 
$7.50  per  acre  in  advance  of  the  price  be  has 
paid  me  for  184  acres  of  Allen  Creek,  L^on 
County,  Kansas,  formerly  owned  by  Samuel  P. 
Maddon. 

"Expiration  of  this  agreement  February  20, 
1910.  [Signed]    William  Palmer. 

"February  25th,  1910.  This  agreement  ex- 
tended  to   May   26th,    1910. 

"[Signed]    William  Palmer. 

"It  is  understood  by  W.  Palmer  that  be  has 
to  bear  all  expense  at>ove  the  S62.50  per  acre, 
indnding  interest  on  $3,000.00  loan  and  all 
other  expenses  incurred. 

"[Signed]    William  Pahner. 

"This  agreement  is  extended  one  year  from 
February  26th,   1910. 


"[Signed]    William  Palmer. 

"tsig    -• 


[Signed]    O.  B.  Samuelson. 
"This  ajreement  is  extended  two  years  from 
FebmaryaSth,  1911. 


"[Signed]    William  Palmer. 
"[Signed]    O.  E.  Samuelson." 


Several  days  prior  to  the  first  expiration 
of  this  agreement  Samuelson  notified  Palmer 
that  he  wonld  turn  over  the  land  and  expect- 


ed him  to  pay  $62.50  per  acre,  or  $7.60  in 
advance  of  what  he  gave  for  it.  On  the  day 
of  the  expiration  Samuelson  came  to  Medi- 
cine Lodge  and  offered  to  turn  over  the  deed 
to  this  farm  upon  the  payment  to  him  of  the 
agreed  price.  Palmer  said  that  money  was 
scarce,  that  he  did  not  have  the  money,  and 
asked  for  an  extension  of  time,  which  was 
granted  him  by  the  appellant,  and  the  no- 
tation was  made  as  shown  on  the  original 
written  undertaking. 

On  or  about  May  26, 1910,  Samuelson  came 
to  see  Palmer,  the  appellee,  and  demanded 
the  amount  that  was  due  him  according  to 
the  agreement;  that  he  had  the  deed  and 
was  willing  to  make  it  out  to  him.  The  ap- 
pellee again  said  that  he  did  not  have  the 
money,  and  that  the  best  he  could  do  would 
be  to  have  this  agreement  extended  until 
May  26,  1911,  to  which  the  appellant  agreed. 

Again,  on  February  26, 1911,  the  appellant, 
Samuelson,  asked  the  said  Palmer  to  carry 
out  his  agreement,  but  he  refused  to  do  so. 
Appellapt  was  ready  and  willing  at  the  time 
to  turn  over  the  deed  for  the  consideration 
of  the  purchase  price,  the  interest  and  ex- 
penses, and  the  advance  of  $7.50  per  acre. 
This  is  shown  by  the  last  indorsement,  but, 
as  a  similar  arrangement  was  made  on  F.eb- 
ruary  26,  1012,  and  the  space  on  the  paper 
for  Indorsements  was  exhausted,  the  last 
indorsement  was  altered  by  mutual  consent, 
so  as  to  read  that  it  expired  February  26, 
1913. 

At  the  expiration  of  the  last  extension  of 
time  (or  afterwards)  the  defendant,  Palmer, 
told  the  plaintiff  that  be  could  not  comply 
with  the  terms  of  his  written  undertaking, 
and  Samuelson  brought  this  action,  setting 
up  the  facts  and  asking  for  Judgment  for  $5,- 
520  as  damages  for  breach  of  contract 

The  plaintiff  offered  to  prove  that  each 
extension  was  made  in  consideration  of  an 
oral  promise  on  the  part  of  Palmer  to  pay 
an  additional  sum  of  $7.50  per  acre;  that 
Is,  an  advance  of  $7.50  per  annum  per  acre. 
This  advance  of  $7.50  per  acre  per  annum 
would  be  $30  per  acre  in  four  years,  and  it 
is  on  this  theory  of  $30  per  acre  for  184 
acres  that  the  aggregate  damages  of  $5,520 
are  claimed. 

Defendant's  answer  was  a  general  denial, 
and  at  the  trial  a  demurrer  to  plaintiff's 
evidence  was  sustained.  On  this  ruling  and 
the  exclusion  of  plaintiffs  proftered  testi- 
mony that  the  several  extensions  were  made 
in  consideration  of  defendant's  oral  promise 
to  pay  an  advance  of  $7.50  per  acre  per 
annum  for  each  of  these  extensions,  this  ap- 
peal is  taken. 

[1]  L  The  writing  and  its  indorsements 
are  not  ambiguous.  The  Indorsements  all 
refer  to  "this  agreement"  What  agreement? 
CHearly  the  original  agreement  The  indorse- 
ments merely  extend  the  time  when  the  de- 
fendant was  to  take  the  land  at  the  advance 


Cs^Por  other  case*  *ae 


■am*  topio  aod  KBY-NUMBBR  la  all  Kay-NumlMrad  DlgesU  and  IndexM 

.  Digitized  by 


inaezw  . 

Cjoogle 


628 


1B2  PACIFIC  REPOETBB 


(Kao. 


of  $7.60  per  acre  over  the  original  purchase 
price.  The  admission  of  oral  testimony  to 
prove  that  an  advance -of  $7.50  per  annum 
for  each  extension  would  disturb  all  the  set- 
tled rules  of  evidence  touching  the  integrity 
of  written  Instruments.  Certainly  the  ex- 
clusion of  such  testimony  was  not  error. 

Counsel  cite  standard  authorities  to  show 
that  written  contracts  duly  executed  imimrt 
a  consideration,  and  that  parol  testimony  is 
competent  to  show  what  the  consideration 
actually  was.  Very  true.  And  In  this  case 
It  waa  competent  to  show  the  consideration 
for  the  Instrument  In  controversy.  That 
consideration  was  the  inducement  to  Samuel- 
son  to  buy  Palmer's  farm.  But  the  obliga- 
tion of  Palmer,  for  that  inducement  and  as 
the  consideration,  was  I'almer's  written  offer 
to  repurchase  the  farm  at  an  advance  of 
$7.50  per  acre.  To  show  by  parol  evidence 
what  the  unmentioned  consideration  actual- 
ly was  is  competent ;  to  alter  the  plain  terms 
of  the  written  instrument  by  parol  testimony 
would  never  do. 

[2]  2.  What  effect  does  this  have  on  the 
general  result?  It  does  not  appear  that  the 
plaintiff  makes  any  claim  to  be  entitled  to 
Judgment  for  $7.60  per  acre  at  this  time. 
The  last  extension  expired  on  February  26, 
1913.  Perhaps  he  was  not  willing  to  sur- 
render the  farm  at  the  end  of  four  years  for 
a  mere  advance  of  $7.60  per  acre.  His  action 
was  brought  to  recover  the  promised  advance 
of  $30  per  acre  under  a  parol  agreement  col- 
lateral to  the  written  ondertaldng  and  its  in- 
dorsed extensions.  Moreover,  there  is  a  dis- 
pute In  the  testimony,  or  rather  in  the  ab- 
stracts of  the  parties,  on  the  question  wheth- 
er Samuelson  accepted  Palmer's  offer  within 
the  term  of  the  last  extension  expiring 
February  26,  1913.  To  dear  up  his  difficul- 
ty we  have  resorted  to  the  original  trans- 
script    In  It  we  find: 

Direct  examination  of  Samuelson; 

"Q.  Now  at  the  end  of  that  year,  or  along 
about  February  26,  1913,  did  you  call  upon 
Mr.  Palmer  again?  A.  Yes  sir.  Q.  Did  you 
have  any  conversation  with  him?  A.  Yes,  sir. 
6.  State  what  that  was?  A.  I  had  a  conversa- 
tion with  him  to  deliver  a  deed  over  to  him 
for  tills  land,  and  for  him  to  pay  me  for  the 
land  that  was  agreed  to." 

Cross-examination: 

"Q.  Did  you  see  him  [Palmer]  any  time  in 
the  month  of  February,  1913?  A.  I  think  not. 
It  was  very  close  to  the  latter  part  of  the  month- 
I  notified  him,  Iwt  I  couldn't  come  up ;  it 
stormed.  Q.  What  is  your  best  judgm^it  about 
when  you  did  see  Mr.  Palmer?  A.  I  think  it 
was  perhaps  30  days;  maybe  more,  and  maybe 
a  little  less.  •  •  •  Q.  Well,  do  you  mean 
that  it  stormed  for  30  days  that  you  couldn't 
come  up  from  Capron,  Okl.?  A.  I  do  not  mean 
it  stormed  that  much.  Q.  You  meant  that  you 
didn't  come  on  the  26ui  on  account  of  the 
storm?  A.  Yes,  sir;  but  I  think  there  was 
something  else  that  come  up  after  the  storm. 
Q.  What  is  your  best  judsraent  when  it  was 
you  came  up?  A.  Well,  didn't  I  answer  that 
question?  Is  not  tlmt  the  same  question?  g. 
Yon  said  it  was  as  much  as  30  days  or  maybie 


more?    A.  That  is  to  the  best  of  my  nscolleo- 
tioo.    It  might  have  been  6  wedo." 

From  these  excerpts  of  the  plainttfTs  evi- 
dence it  seems  clear  that  no  acceptance  of 
Palmer's  offer  to  repurchase  the  farm  was 
made  by  Samuelson  during  the  period  of 
the  last  extension  nor  for  a  month  or  six 
weeks  thereafter.  This  was  too  late  Bras 
V.  ShefBeld,  49  Kan.  702,  710,  31  Pac.  306,  33 
Am.  St  Rep.  386;  Blanchard  v.  Jackson,  56 
Kan.  239,  37  Pac.  986;  Chadsey  v.  C<»idley, 
62  Kan.  863,  62  Pac.  663. 
In  89  Cya  1241,  1243,  it  Is  said : 
"Acceptance  must  be  made  and  conditions  per- 
formed within  the  time,  if  any,  limited  by  the 
option  to  constitute  a  contract  of  sale;  time 
being  of  the  essence  in  such  contract  *  •  ♦ 
The  time  within  which  the  oSer  is  to  be  ac- 
cepted may  be  extended  by  the- parties  either 
expressly  or  by  their  treating  the  option  as  still 
in  force;  but  such  extension  may  be  with- 
drawn before  acceptance,  imlees  made  upon  a 
consideration." 

It  cannot  be  held  that  Samuelson  at  any 
time  was  bound  to  sell  the  farm  at  the  ad- 
vance offered  by  Palmer  in  his  written  obli- 
gation. Passing  by  the  various  extensions 
to  the  one  expiring  February  26,  1913,  the 
district  court  was  bound  to  hold  that  there 
was  no  acceptance  sufficient  to  bind  Palmer, 
nor  any  made  within  the  term  of  the  last  ex- 
tension. 

No  reversible  error  appearing,  the  Judg- 
ment must  be  affirmed.  All  the  Justices  conr 
currlng. 


HOOKENBERRY  v.  CAPITAL  IROM 

WORKS.    (No.  19631.) 
(Supreme  Court  of  Kansas.    Nov.  (t,  1916.) 

(Byllahu*  itf  the  CourtJ 

Mastbb  and  Servant  ®=>258— Pbbsonal  In- 
JtrBiKS—NKGLiGENCK— Pleading. 

An  allegation  that  the  defendant  sent  a 
load  of  iron  by  one  of  its  employes  to  be  deliver- 
ed, knowing  that  it  would  require  more  help  to 
unload  it,  that  the  driver  called  upon  the  plain- 
tiff to  assist,  and  in  so  doing  the  plaintiff  was 
injured  by  a  piece  of  iron  falling  upon  his  hand, 
fails  to  state  any  actionaUe  negligence  on  the 
part  of  the  defendant 

[Bid.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {{  816-836;  Dec.  Dig.  «s> 
258.] 

Appeal  from  District  Court,  Shawnee 
County,  Second  Division. 

Action  by  J.  M.  nockenberry  against  the 
Capital  Iron  Works.  From  a  judgment  for 
defendant  plaintiff  appeals.    Affirmed. 

Jamison  &  Jamison,  of  Topeka,  for  appel- 
lant Garver  &  Garver,  of  Tope^  for  ap- 
pellee. 

WEST,  J.  Plaintiff  appeals  from  an  of* 
der  sustaining  a  demurrer  to  his  petition, 
and  Insists  that  It  stated  a  cause  of  action. 

The  pleading  alleged  in  substance  that 
the  defendant  sent  out  a  load  c£  Iron  by  one 
of  its  employes,  knowing  that  It  would  re- 
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quire  outside  assistance  to  unload  it,  and 
that  upon  arriving  at  tbe  place  of  delivery 
the  driver  called  upon  the  plaintiff  to  assist 
bim,  tvhlcb  he  did,  and  that  while  engaged 
in  the  unloading  he  was  painfully  injured; 
one  of  the  pieces  of  iron  falling  upon  his 
hand  and  mashing  it  The  negligence  com- 
plained of  was  in  sending  an  employ^  with 
no  means  of  unloading  the  material,  making 
it  necessary  for  the  driver  to  call  the  plain- 
tiff to  assist  him. 

It  may  be  conceded,  as  argued  by  the 
plaintiff,  that  upon  answering  tbe  call  of  the 
driver  to  assist  in  unloading  the  relation  of 
employ^  began,  and  that  tbe  plaintiff  was 
not.  to  be  considered  a  mere  volunteer.  But 
there  is  no  allegation  of  /iny  act  of  negli- 
gence oa  the  part  of  the  defendant  causing 
the  injury.  It  seems  to  be  tbe  theory  of  the 
plaintiff,  as  indicated  by  his  brief,  that  tbe 
defendant  was  negligent  in  not  employing  a 
sufficient  number  of  men  to  do  the  unloading 
in  a  safe  manner;  but  there  Is  no  averment 
that  the  number  of  men,  Including  tbe  plain- 
tiff, was  insufflcient,  and  hence  there  was 
no  foundation  on  wblcb  the  trial  court  could 
have  instructed  the  jury  respecting  any  neg- 
ligence which  would  Justify  a  recovery. 

The  ruling  of  the  trial  court  is  affirmed. 
All  the  Justices  concurring. 

KNRI6HT  V.  ATCHISON.  T.  &  S.  P.  ET.  CO.* 

(No.  19618.) 

(Supreme  Court  of  Kansas.    Nov.  6,  1915.) 

(ByUahut  hy  the  Court.) 

1.  Evidence   «»174  —  Docxtmentabt   Bvi- 

DENCB— iMFBBSSIOIf   COPT. 

An  impression  copy  of  a  bill  of  lading  or 
contract  for  shipment  of  freight,  made  by  the 
agent  of  the  carrier  at  the  same  time  the  orig- 
inal is  executed,  may  be  received  in  evidence  the 
same  as  the  original,  where  such  copy  has  been 
properly  identified,  is  legible,  and  there  is  no 
showing  of  subsequent  alteration. 

lEd.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  {§  561-564,  566-569 ;  Dec.  Dig.  «= 
174.] 

2.  COMVEBCE   ^=335 — InTEKSTATE   COMllEBCE — 

SHiPiaRT  or  LivK  Stock. 

A  shipment  of  live  stock  from  a  point  in 
this  state,  consigned  to  a  commission  firm  in 
Kansas  City,  Mo.,  is  intei-state  commerce. 

rEd.  Note. — For  other  cases,  see  Commerce, 
Cent.  Dig.  »  23,  26,  89;   Dee.  Dig.  «s»35.1 
8.  CabbiGbs  «=3l60  —  Shificent  Contbact  — 

Action   fob  Dauaqeb— Contbact  Liuita- 

TioN — ^Vaxiditt. 

A  clause  in  the  contract  for  such  a  ship- 
ment, providing  that  no  action  should  be  main- 
tained for  the  recovery  of  any  damages  arising 
therefrom,  or  of  any  contract  pertaining  there- 
to, unless  commenced  within  6  months  after 
the  injury,  is  held  not  unreasonable. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  SS  231,  673 ;   Dec.  Dig.  «=»160.] 

Appeal  from  District  Court,  Butler  County. 

Action  by  T.  A.  Enright  against  the  Atchi- 
Bon,  Topeka  &  Santa  F6  Railway  Company. 
From  judgment  for  defendant,  plaintiff  ap- 
peals.   Affirmed. 


George  J.  Benson  and  T.  A  Kramer,  both 
of  El  Dorado,  for  appellant  W.  R.  Smith, 
O.  J.  Wood,  and  A  A.  Scott,  all  of  Topeka, 
and  O.  P.  Alkman,  of  El  Dorado,  for  appel- 
lee. 

PORTER,  J.  In  this  action  plaintiff  seeks 
to  recover  damages  for  personal  injuries  al- 
leged to  have  been  sustained  while  In  tbe 
act  of  getting  on  a  freight  train.  Tbe  Jury 
returned  a  verdict  in  favor  of  the  defend- 
ant, which  the  trial  court  approved,  and 
plaintiff  appeals. 

[1]  The  plaintiff  loaded  two  cars  of  stock 
for  shipment  from  the  station  at  Burns, 
Kan.,  to  Kansas  City,  under  a  ccmtract  which 
entitled  him  to  transportation.  His  cars 
were  attached  to  the  train,  and  after  it  start- 
ed he  succeeded  in  cUmbtng  upon  one  of 
tbe  cars  for  the  purpose  of  getting  to  tbe 
caboose.  In  some  way  bis  foot  slipped  upon 
the  ballast,  and  he  was  Jerked  around  against 
the  side  of  the  car  and  injured.  At  the  trial 
he  testified  on  cross-examination  that  he 
signed  a  shipping  contract  simUar  to  an  im- 
pression copy  which  was  exhibited  to  bim. 
Over  his  objections,  the  court  admitted  the 
paper  In  evidence.  It  is  claimed  that  this 
was  error,  because  it  was  not  the  original, 
and  there  was  no  proper  foundatian  laid  for 
admitting  a  copy.  It  was,  however,  an  im- 
pression copy  of  tbe  original,  a  fac  simile, 
made  at  the  same  time.  Ordinarily  these 
are  treated  tbe  same  as  originals.  Glass  Co. 
V.  Pierce,  87  Kan.  548,  549,  125  Pac.  108; 
WUkes  V.  Clark.  95  Kan.  493,  494,  148  Pac. 
768.  Where  such  a  copy  has  been  properly 
identified,  is  legible,  and  there  is  no  sugges- 
tion of  subsequent  alteration,  or  any  reason 
shown  why  the  original  would  answer  the 
purpose  as  evidence  better,  either  may  be 
used  as  primary  evidence. 

[2,  3]  The  cattle  were  consigned  to  a  com- 
misaion  firm  at  Kansas  City,  Mo.,  and  there- 
fore the  shipment  was  interstate.  The  con- 
tract contained  a  provision  that  no  action 
for  tbe  recovery  of  any  damages  arising  out 
of  the  shipment,  or  of  any  contract  pertain- 
ing thereto,  should  be  maintained  unless  com- 
menced within  6  months  after  the  injnry. 
The  failure  of  plaintiff  to  begin  suit  within 
6  months  was  urged  as  a  bar  to  the  action, 
although  not  pleaded  in  the  answer.  Under 
the  doctrine  in  the  Kalina  Case  (Kalina  v. 
Railroad  Co.,  60  Kan.  172,  76  Pac.  438)  it 
is  not  necessary  to  plead  the  defense,  where 
it  appears  in  the  progress  of  the  trial  that 
plaintiff  is  seeking  to  recover  upon  a  ship- 
ping contract  containing  such  a  condition. 
The  federal  courts  bare  held  repeatedly  that 
tbe  carrier  may  limit  his  liability  by  reason- 
able requirements  of  this  character.  See  au- 
thorities cited  in  the  opinion  in  Kirby  v. 
Railroad  Co.,  94  Kan.  485,  146  Pac.  1183.  In 
Watt  V.  Railway  Co.,  90  Kan.  466,  135  Pac. 
600,  we  held,  in  a  case  involving  an  inter- 
state shipment,  that  a  limitation  clause  re- 
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quirlsg  that  actions  to  recover  for  Injury 
to  property  transported  must  be  commenced 
within  90  days  was  not  unreasonable.  The 
limitation  In  the  present  case  of  6  months 
must  be  held  to  be  reasonable;  and  It  fol- 
lows that  the  plalntlfl's  failure  to  comply 
with  this  condition  precedent  bars  his  right 
to  recover,  and  renders  it  unnecessary  to 
consider  the  other  contentions  respecting  al- 
leged trial  errors. 

The  Judgment  is  affirmed.     All  the  Jus- 
tices concurring. 


MILLISAOE  et  aL  t.  KELLT.    (No.  19096.) 
(Supreme  Court  of  Kansas.  Nov.  6,  191S.) 

(Byllaliu  hy  the  Court.) 
Bnxs  AND  Notes  «s9l34— Coixatkbai.  Ck>n- 

TaACT— CONSTBUOTION. 

The  following  contract  does  not  provide  for 
the  surrender  of  the  notes  mentioned  on  signing 
the  contract,  but  does  require  their  surrender  it 
paid  in  the  manner  therein  set  out:  "We,  the 
undersigned  directors  of  the  King  Manufactur- 
ing Company,  hereby  authorize  the  aecretaty  of 
the  said  company  to  turn  over  to  C.  M.  Hilli- 
sack  and  Dr.  H.  H.  Keith  the  first  $1,600  re- 
ceived from  the  sale  of  the  capital  stock  of 
the  said  company  in  excess  of  $2,000  to  be 
sold  first  for  cash.  The  stock  issued  on  the  re- 
ceipt of  the  said  $1,600  is  to  be  transferred 
from  C.  M.  Millisaok  and  Dr.  H.  H.  Keith  to 
the  purchasers  in  equal  proportions  as  sold.  In 
consideration  of  this  transaction  the  said  O. 
M.  Millisack  and  Dr.  H.  H.  Keith  agree  to  sur- 
render the  promissory  notes  given  by  the  un- 
dersigned and  aggregating  $1,000.  The  sec- 
retary of  the  said  company  is  hereby  authorized 
to  pay  out  of  the  general  fund  of  the  com- 
pany any  accruing  interest  resulting  from  this 
agreement  and  charge  same  to  the  stock  com- 
mission account." 
•  [Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  ||  326-S29V^;  Dec.  Dig.  «=» 
134.] 

Appeal  from  District  Court,  Sherman 
County. 

Action  by  C.  M.  Mllllsack  and  another 
against  George  Kelly.  From  Judgment  for 
plaintiffs,  defendant  appeals.    Affirmed. 

Charles  I.  Sparks,  of  Goodland,  for  appel- 
lant B.  F.  Murphy,  of  Goodland,  for  appel- 
lees. 

MARSHALL,  J.  This  Is  an  action  to  re- 
cover on  a  promissory  note.  '  From  a  Judg- 
ment for  the  plaintiffs,  the  defendant  ap- 
peals. 

The  defendant  admits  the  execution  of  the 
note,  but  claims  exemption  from  payment 
by  reason  of  the  following  contract: 

"We,  the  undersigned  directors  of  the  King 
Manufacturing  Company,  hereby  authorize  the 
secretary  of  the  said  company  to  turn  over  to 
C.  M.  Millisack  and  Dr.  H.  H.  Keith  the  first 
$1,500  received  from  the  sale  of  the  capital 
stock  of  the  said  company  in  excess  of  $2,000  to 
be  sold  first  for  cosh.  The  stock  issued  on  the 
receipt  of  the  said  $1,600  is  to  be  transferred 
from  C.  M.  Millisack  and  Dr.  H.  H.  Keith  to 
the  purchasers  in  equal  proportions  as  sold.  In 
consideration  of  this  transaction  the  said  C.  M. 


MiUisack  and  Dr.  H.  H.  Keith  agree  to  surren- 
der the  promissory  notes  nven  by  the  under- 
signed and  aggregating  $1,000.  The  secretary 
of  the  said  company  is  hereby  authorized  to 
pay  out  of  the  general  fund  of  the  company  any 
accniing  interest  resulting  from  this  agreement 
and  charge  same  to  the  stock  commission  ac- 
count." 

In  the  month  of  October,  1910,  the  King 
Manufacturing  Company  was  a  corporation 
doing  business  at  Topeka,  and  C.  M.  Mil- 
lisack and  H.  EL  Keith,  the  plaintiffs,  and 
George  Kelly,  the  defendant,  with  J.  O. 
Boyle,  William  Seylar,  and  P.  Ia  Speer,  wer» 
stockholders  and  directors  of  the  company. 
At  that  time  the  company  was  Indebted  to 
various  creditors  In  the  sum  of  $1,500.  '  At 
a  meeting  of  the  board  of  directors,  at 
which  the  defendant  was  present,  it  was  pro- 
posed that,  if  the  plaintiffs  would  furnish 
the  company  with  $1,600  with  which  to  meet 
the  Indebtedness,  the  defendant,  Kelly,  with 
J.  O.  Boyle,  WllUam  Seyler,  and  F.  L.  Speer. 
would  each  execute  and  deliver  to  the  plain- 
tiffs their  individual  notes  for  $250.  The 
plaintiffs  paid  the  company  the  $1,600,  which 
was  used  to  pay  the  debts  of  the  company, 
and  the  defendant  and  the  other  directors 
each  executed  to  the  plaintiffs  a  note  for 
the  amount  named.  The  note  executed  by 
the  defendant,  Kelly,  is  the  one  sued  on  in 
this  action.  It  is  not  claimed  that  anything 
was  received  by  the  plalntUto  from  the  sale 
of  capital  stock. 

The  controlling  qnestlon  In  this  case  Is: 
Did  the  agreement  set  out  provide  for  the 
surrender  of  the  note  sued  on  before  the 
plaintiffs  had  received  $1,500  from  the  sale 
of  capital  stock?  The  defendant  argues 
that  the  words,  "In  consideration  of  this 
transaction,  the  said  C.  M.  Millisack  and 
Dr.  H.  H.  Keith  agree  to  surrender  the  prwn- 
issory  notes  given  by  the  undersigned  and 
aggregating  $1,000,"  provide  for  the  surren- 
der of  the  note  sued  on  when  the  contract 
was  signed.  It  was  not  surrendered,  prob- 
ably because  the  parties  to  the  contract  did 
not  then  understand  that  it  was  to  be  sur- 
rendered. No  reason  is  given  why  it  was 
not  surrendered.  The  transaction  mentioned 
in  the  sentence  quoted  evidently  means  the 
other  things  that  were  to  be  done  under  the 
contract;  that,  when  C.  M.  Millisack  and 
Dr.  H.  H.  Keith  had  rec^ved  $1,600  from  the 
sale  of  capital  stock  in  excess  of  $2,000  to  be 
sold  first  for  cash,  the  notes  signed  by  the 
defendant  and  his  associates  should  be  sui^ 
rendered. 

This  is  the  reasonable  construction  of  the 
contract  This  construction  gives  effect  to 
aU  the  terms  of  the  contract  It  provides  a 
method  for  the  payment  of  the  notes,  and, 
when  thus  paid,  the  notes  shall  be  surren- 
dered to  the  makers  thereof  without  other  di- 
rect payment  by  them. 

The  Judgment  of  the  court  Is  affirmed.  AU 
the  Justices  concurring. 
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STRONG  ▼.  BINOI4B.    (No.  19690.) 
(Supreme  Ooort  of  Kansas.    Nov.  6,  1915.) 

(ByOaius  by  the  Court.) 

1.  CtJSTOMS    AND    USAOES    <S=3ll,    13   —   COR- 

TBACTS — OPEBAnoN  or  Custom. 

When  parties  have  undertaken  to  conclude 
a  contract  the  formation  of  which  is  eoverned 
by  general  usage,  the  implication  is  they  intend- 
ed to  proceed  aocordlng  to  the  usage,  if  nothing 
be  said  to  the  contrary. 

[Ed.  Note. — For  other  cases,  see  Customs  and 
UsageB,  Cent  Dig.  if  22,  25,  26;  Dec.  Dig.  «=» 
11,  13.] 

2.  CUBTOKS   AND   TJSAQES  «=3l5— GbAIN   OON- 
TBACT8 — OpEBATION  OF  CUSTOM. 

The  foregoing  rule  applied  to  a  general  ens- 
torn  in  the  grain  business  to  verify  the  result  of 
oral  negotiations  conducted  by  means  of  the  tele- 
phone by  written  confirmation. 

[Ed.  Note. — For  other  cases,  see  Customs  and 
Usages,  Cent  Dig.  |i  80-33 ;  Dec.  Dig.  <8=>1K.] 

Appeal  from  District  Court,  Coffey  County. 

Action  by  B.  Strong,  doing  business  as  the 
B.  Strong  Grain  &  Coal  Company,  against 
G.  W.  Rlngle.  From  judgment  for  defend- 
ant, plaintiff  appeals.  Reversed  and  re- 
manded, with  directions. 

R.  M.  Hamer  and  H.  R  Ganse,  both  of 
Emporia,  for  appellant.  Joe  Rolston,  of  Bur- 
lington, and  Lamb  &  Hogueland,  of  Yates 
Center,  for  appellee. 

BURCH,  J.  The  action  was  one  to  re- 
cover overpayments  made  on  purchases' of 
wheat  The  plaintiff  recovered  a  portion 
only  of  the  amount  claimed,  and  appeals. 
Several  similar  transactions  were  involved, 
and  a  consideration  of  one  disposes  of  all. 

On  July  12,  1912,  the  plalntlff'B  agent  at 
GoffeyvlUe  had  a  telephone  conversation 
with  the  defendant  at  Lieroy,  the  result  of 
which  was  the  purchase  by  the  plaintiff  from 
the  defendant  of  two  cars  of  wheat,  to  be 
billed  according  to  instructions,  the  ultimate 
destination  of  the  wheat,  however,  being  St 
Louis,  Mo.,  or  East  St  Louis,  111.  Pursuant 
to  a  general  custom  In  the  grain  business 
with  which  the  defendant  was  familiar,  the 
plaintiff  on  July  12th  sent  the  defendant  a 
written  confirmation  of  the  purchase,  the 
material  portions  of  which  read  as  follows: 

"Purchase  Contract 
"6871.       Coffeyville,  Kan.,    July  12th,  1912. 

"G.  W,  Rlngle,  Leroy,  Kansas— Ga»*I«»on; 
This  oonfirmt  purchase  from  you  to-day  hy  tele- 
phone as  follows:  . 

"Two  60000#  cars  #2  red  wheat,  market  dif- 
ference for  lower  grades  date  of  inspection,  basis 
of  9X\ki  per  hvs.  f.  o.  I.  Leroy,  Kansas.  Sta- 
tion Mo.  P.  Track.  Shipment  on  or  lefore 
July  20th,  1912,  destination  official  weights  des- 
tination official  grades-  Billing  instructions: 
S/O  notify  B.  Strong  Grain  &  Coal  Co.,  St 
UduIs,  Mo." 

A  printed  form  of  confirmation  was  used 
the  blanlcs  of  which  were  filled  with  type- 
writing. The  printed  portion  is  indicated 
by  Italics. 

The  defendant  received  the  confirmation 


the  following  day,  read  it,  retained  it  with- 
out objection,  and  subsequently  shipped  grain 
according  to  the  billing  instructions  given. 
The  custom  required  the  defendant  on  re- 
ceipt of  the  confirmation  to  object  to  its 
terms  if  they  were  not  correct,  and  to  notify 
the  plaintiff  he  would  not  ship  on  such  terms. 
At  the  time  of  shipment  drafts  were  drawn 
on  the  plaintiff  for  the  price  of  the  grain, 
leaving  a  small  margin  for  difference  be- 
tween Invoice  and  destination  weights,  which 
drafts  the  plaintiff  paid.  The  wheat  did  not 
grade  No.  2  red  on  official  inspection  at  St 
Louis,  and  the  plaintiff  sued  for  the  market 
difference  for  the  lower  grade  at  the  date 
of  Inspection. 

At  the  time  of  the  trial  in  April,  1914,  the 
plaintiff's  agent  had  no  clear  recollection  of 
the  transaction  independent  of  his  office  rec- 
ords and  the  custom  of  the  business.  The 
defendant,  however,  undertook  to  state  in 
detail  the  very  words  used  in  the  telephone 
conversation,  and  testified,  in  substance,  that 
he  expressly  refused  to  sell  on  the  basis  of 
St  Louis  official  grades,  whereupon  the 
plainttfTB  agent  agreed  to  accept  the  wheat 
which  the  defendant  was  offering.  The 
court  instructed  the  jury  that  "custom  can- 
not make  a  contract,"  and  that,  if  a  com- 
plete oral  contract  were  made  by  means  of 
the  telephone  conversation,  the  defendant 
was  not  bound  to  reject  the  confirmation  or 
advise  the  plaintiff  that  shipment  would  not 
be  made  pursuant  to  it,  and  the  only  ma- 
terial feature  of  the  confirmation  was  the 
billing  Instructions.  The  jury  found  special- 
ly the  existence  of  the  custom  and  the  facts 
making  it  am)llcable  to  the  transaction,  but 
found  the  telephone  conversation  to  have 
been  as  the  defendant  stated  It.  The  ver- 
dict was  for  the  small  sum  admitted  to  be 
due  the  plaintiff,  and  Judgment  was  render- 
ed accordingly. 

[1,2]  The  portion  of  the  instruction  quoted 
above  was  doubtless  suggested  by  a  state- 
ment occurring  In  the  syllabus  and  opinion 
in  the  case  of  McSherry  v.  Blanchfleld,  68 
Kan.  310,  75  Pac  121.  The  defendant's  brief 
makes  this  court  say:  "Usage  or  custom, 
cannot  make  a  contract  when  the  parties 
themselves  have  made  one."  The  language 
of  the  court  was:  "Usage  or  custom  cannot 
make  a  contract  when  the  parties  them- 
selves have  made  none."  68  Kan.  page  312, 
75  Pac.  page  122.  It  is  true  that  the  terms 
of  an  express  contract  cannot  be  contradict- 
ed by  proof  of  an  antagonistic  custom.  It  is 
likewise  true,  however,  that  custom  may 
make  a  contract  in  the  sense  that  It  may 
define  the  rights  and  duties  of  the  parties 
with  respect  to  a  matter  upon  which  the  con- 
tract is  silent  The  rule  Is  well  stated  by 
the  Supreme  Court  of  the  United  States  in 
the  case  of  Robinson  v.  United  States,  80  U. 
S.  (13  Wall.)  363,  366  (20  L.  Ed.  653): 

"Parties  who  contract  on  a  subject-matter  con- 
cerning which  known  usages  prevail,  by  implica- 
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tion  Incoiporate  them  Into  their  agreements,  if 
nothing  is  said  to  the  contrary." 

The  custom  of  grain  dealers  Is  not  Invoked 
here  to  make  a  contract  between  the  parties 
or  to  contradict  any  contract  they  did  make. 
There  was  a  contract,  and  the  question  Is: 
What  were  Its  terms?  The  parties  now 
dispute  about  some  of  them.  In  order  to 
avoid  the  consequences  of  misunderstandings, 
defects  of  memory,  in  some  Instances  Iiyper- 
trophy  of  memory,  xind  in  other  Instances 
equivocation  or  downright  untruthfulness, 
those  engaged  in  the  grain  business  have 
adoi)ted  a  method  of  rendering  the  result  of 
their  oral  negotiations  definite  and  certain. 
After  oral  negotiations  have  been  concluded 
one  of  the  parties  immediately  states  the  re- 
sult in  writing  and  submits  the  writing  to 
the  other  for  approval.  It  is  the  duty  of 
the  recipient  of  the  writing  to  communicate 
his  objections  to  the  other  party,  if  he  have 
any,  and  to  decline  performance  if  unwill- 
ing to  be  bound  by  It  Formal  approval  need 
not  be  communicated,  and  performance  with- 
out objection  constitutes  assent  to  the  cor- 
rectness of  the  written  statement  of  the  con- 
tract The  same  custom  obtains  in  other 
branches  of  commerce,  and  forms  a  self- 
imposed  statute  of  frauds  of  the  most  saln- 
tary  character. 

In  the  case  of  McSherry  v.  Blanchfleld,  68 
Kan.  310,  76  Pac.  121,  and  in  the  case  of 
Atkinson  v.  Klrkpatrick,  90  Kan.  515,  135 
Pac.  679,  the  proper  office  of  usage  and  cus- 
tom was  touched  upon  far  enough  for  the 
purposes  of  those  decisions,  and  a  few  per- 
tinent authorities  were  dted.  The  subject 
was  by  no  means  exhausted.  The  gen- 
eral function  of  usage  and  custom  is  defini- 
tion, explanation,  elucidation.  Whenever  the 
matter  Is  clear,  there  is  no  function  to  be 
performed.  TTsually  proof  of  custom  is  offer- 
ed to  elucidate  the  true  intention  of  parties 
to  contracts  whose  oral  or  written  expres- 
sions, whatever  they  may  have  been,  are 
known.  The  custom  under  consideration  is 
informed  by  essentially  the  same  spirit  and 
fulfills  essentially  the  same  office.  But  en- 
"tering  Into  the  relations  of  contracting  par- 
ties at  their  very  Inception  it  clarifies  them 
before  complications  arise,  and  establishes 
Intention  beyond  the  need  of  definition,  ex- 
planation, or  elucidation,  and  beyond  dis- 
pute. It  Is  therefore,  good  business,  good 
morals,  and  good  law  that,  when  parties  un- 
dertake to  conclude  a  contract,  the  forma- 
tion of  which  is  governed  by  general  usage, 
the  implication  is  they  Intended  to  proceed 
according  to  the  usage  If  nothing  be  said  to 
the  contrary. 

The  position  of  the  defendant  la  that  the 
plalntlir  put  a  "Joker"  in  the  written  con- 
firmation, and  now  seeks  to  bind  the  defend- 
ant by  a  contract  which  he  refused  to  make. 
This,  of  course,  begs  the  entire  question. 
The  very  purpose  of  the  custom  is  to  elim- 
inate all  possibility  of  "Jokers"  by  securing 


an  agreed  statement  of  the  terms  of  the 
contract  in  advance  of  performance. 

The  Judgment  of  the  district  court  Is  re- 
versed, and  the  cause  is  remanded,  with  di- 
rection to  ascertain  the  amount  the  plain- 
tiff should  recover  under  the  terms  of  the 
portion  of  the  written  confirmation  printed 
above  and  to  render  judgment  in  favor  of 
the  plaintiff  therefor.  It  ought  not  to  IM 
necessary  to  impanel  a  Jury  for  this  purpose. 
All  the  JustloeB  concuiTlng. 


HELSrS  V.  SOUTHWEST  MISSOURI  H.  CO.* 
(No.  19688.)    . 
(Supreme  Coart  of  Kansas.    Nov.  6, 1915.) 

(Syllalut  hy  the  Court.) 

1.  Depositions  €=356— Notick  of  Takino— 
Reasonable  Oppobtonity  to  Attend. 

A  notice  served  on  Monday  to  take  deposi- 
tions on  the  Wednesday  following  at  8  a.  m., 
at  a  place  which,  allowing  one  day  for  prepara- 
tion after  the  day  of  service,  would  require  tb« 
adverse  party  to  start  from  the  place  of  serv- 
ice shortly  after  midnight  on  one  railroad,  and 
transfer  to  another  dunng  the  night  in  order  to 
arrive  at  the  place  of  taking  the  depositions 
at  8  o'clock  on  Wednesday  morning,  did  not 
afford  the  party  a  reasonable  opportunity  to 
attend  the  taking  of  the  depositions,  and  is  not 
a  sufficient  notice. 

[Ed.  Note.— For  other  cases,  see  Depositions, 
Cent  Dig.  {{  90-117 ;   Dec.  Dig.  «=»56.] 

2.  Pabbisbs  €s»347— Street  Gab  Passenger 

— CoNTBIBUTOBY     NbOUOBNCK  —  QUESriOIT 
FOB  JUBT. 

A  passenger  on  a  street  or  interurban  car 
cannot  De  declared  to  be  guilty  of  contributory 
negUgence  as  a  matter  of  law  because  he  rises 
from  his  seat  and  goes  out  upon  the  rear  plat- 
form preparatory  to  alighting  while  the  car  is 
slowing  down  and  before  it  has  come  to  a  full 
stop.  Whether  he  is  negligent  in  going  out 
upon  the  steps  before  the  car  comes  to  a  stand- 
still is  a  question  for  the  determination  of  the 
jury,  after  considering  all  the  circumstances 
connected  with  the  attempt  to  alight. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  ii  1346,  1350-1386,  1388-1397,  1402; 
Dec.  Dig.  «=347.J 

3.  Tbial  «=>315— Quotient  Vebdict— What 
Constituteb. 

The  rule  of  Cli7  of  Kinsley  v.  Morse,  40 
Kan.  688,  20  Pac  222,  as  to  quotient  verdicts, 
applied  herein,  under  which  the  verdict  is  up- 
held. 

[Ed.  Note.— For  other  cases,  see  Trial,  CJent 
Dig.  i§  740-742;   Dec.  Dig.  <£=>316.1 

Appeal  from  District  Court,  Cherokee 
County. 

'  Action  by  Jasper  Helms  against  the  South- 
west Missouri  Railroad  Company,  a  corpora- 
tion. From  Judgment  for  plaintifC,  defendant 
appeals.    Affirmed. 

T.  T.  Barr,  of  Galena,  for  appellant  El 
B.  Morgan,  of  Galena,  for  appellee. 

JOHNSTON,  O.  J.  This  action  was  begun 
by  Jasper  Helm  against  the  Southwest  Mis- 
souri Railroad  Company  to  recover  damages 
for  personal  injuries  alleged  to  have  been, 
received  while  alighting  from  one  of  defend- 
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ant's  can.  The  defendant  company  operates 
a  line  of  street  cars  'extending  from  Carth- 
age, Mo.,  to  Galena,  Kan.  On  September  24, 
VJ\2,  plaintiff,  a  man  between  56  and  65 
years  of  age,  boarded  one  of  defendant's 
cars  In  Joplln,  Mo.,  paid  his  fare,  and  told 
the  conductor  where  he  wanted  to  get  off 
in  Galena.  IVben  near  Wood  street,  in  Ga- 
lena, be  arose  from  his  seat  in  the  car,  and 
informed  the  conductor  that  he  desired  to 
alight  at  Wood  street  The  car  began  to 
slow  down,  and  plaintiff  stepped  down  onto 
the  lowermost  step.  As  the  car  passed  over 
the  street  intersection  plaintiff  alighted  and 
fell,  sustaining  an  injury  to  his  right  arm, 
and  to  recover  damages  for  this  injury  this 
action  was  brought  Defendant  moved  for 
a  continuance  because  of  the  absence  of  one 
of  its  principal  witnesses,  but  this  was  de- 
nied. Plaintiff  moved  to  quash  the  deposi- 
tion of  one  of  defendant's  witnesses  on  the 
ground  that  insufficient  time  had  been  given 
in  the  notice,  and  also  that  the  notary  public 
had  failed  to  attach  her  seal  to  the  certifi- 
cate. The  court  sustained  plaintiff's  moti<Hi 
and  suppressed  the  deposition.  On  the  trial 
plaintiff  offered  evidence  tending  to  show 
that  his  fall  from  the  car  was  caused  by  a 
sudden  Jerk  of  the  car,  whereas  defendant's 
witnesses  testified  that  plaintiff  deliberately 
stepped  from  the  car  while  it  was  yet  in 
motion,  despite  warnings  from  the  conductor 
hot  to  do  so,  and  also  that  the  conductor  un- 
dertook to  catch  hold  of  plaintiff  and  prevent 
him  from  falling.  The  Jury  made  special 
findings  of  fact  and  fixed  the  amount  of 
plaintiff's  recovery  at  $400,  allovring  $80  for 
loss  of' time  and  $370  for  pain  and  suffering. 
The  defendant  appeals. 

[11  Defendant's  first  c<Hnplaint  Is  of  the 
adverse  mUngs  on  its  motion  for  a  continu- 
ance and  on  plaintiff's  motion  for  the  sup- 
pression of  its  deposition.  While  the  court 
was  in  session  on  Monday,  Mardi  2,  1914, 
the  defendant  gave  notice  that  the  deposi- 
tUm  of  a  witness  would  be  taken  In  Sapnlpe, 
Ofcl.,  on  Wednesday,  March  4th,  at  8  a.  m. 
The  law  requires  that  notice  must  be  given 
so  that  the  adverse  party  shall  have  a  fair 
opportunity  to  attend,  going  by  the  usual 
route  of  travel,  and  one  day  for  preparation, 
exclusive  of  Sundays  and  of  the  day  of  serv- 
ice, av.  Code,  i  343  (Oen.  St  1909,  i  5938). 
Exdndlng  Monday,  the  day  of  service,  and 
Tuesday,  the  day  of  preparation,  the  plain- 
tiff, to  reach  Sapnlpa  at  8  o'clock  Wednesday 
morning  by  any  route,  would  have  been  re- 
quired to  take  a  train  from  Galena  on  Tues- 
day night  or  rather  Wednesday  morning,  at 
1:20  a.  m.,  go  to  Baxter  Springs,  and  there 
transfer  to  another  line  at  2:12  a.  m.,  and 
If  that  train  was  not  late,  he  would  arrive  at 
Sapulpa  Wednesday  morning  shortly  before 
8  o'clock.  Within  the  contemplation  of  the 
law,  the  time  given  was  not  reasonable  or 
Buffldent  The  plaintiff  was  entitled  td  all 
of  Tuesday  for  preparation  and  a  reasonable 
opportunity    thereafter   to   reach    Sapulpa, 


Okl.,  according  to  the  ordinary  conveniences 
and  usual  route  of  traveL  It  Is  not  reason- 
able to  require  unusual  exertion  by  the  ad- 
verse party  in  order  to  reach  the  place  where 
the  depositions  are  to  be  taken  vrlthln  the 
time  fixed  by  notice.  To  compel  the  plain- 
tiff to  start  shortly  after  midnight  of  Tues- 
day, change  to  another  train  an  hour  later, 
and  begin  the  taking  of  depositions  shortly 
after  the  arrival  on  Wednesday  morning 
cannot  be  regarded  as  reasonable.  It  was 
held  In  Hartley  v.  Chldester,  36  Kan.  363,  13 
Paa  678,  that  it  was  unreasonable  to  require 
a  party  to  use  the  day  fixed  for  the  taking 
of  the  depositions  in  traveling  to  the  place 
where  they  were  to  be  taken.  No  error  was 
committed  In  suppressing  the  deposition. 

A  continuance  was  asked  because  of  the 
suppression  of  the  deposition  and  the  testi- 
mony given  by  the  witness  in  the  deposition 
was  made  a  part  of  the  motion.  An  examina- 
tion of  it  EthowB  that  the  proposed  testimony 
was  cumulative  in  character,  and  the  exclu- 
sion of  the  evidence,  even  if  it  had  been  prop- 
erly taken,  could  hardly  have  affected  the 
result  No  error  can  be  predicated  on  the 
ruling  refusing  the  continuance  on  that 
ground. 

A  motion  for  a  contlunance  was  also 
based  on  the  absence  of  witness  Pickett, 
but  the  affidavit  reciting  the  testimony  he 
would  have  given  if  he  were  present  was 
admitted  and  read  to  the  Jury,  and  the  refus- 
al of  the  continuance  upon  that  ground  is 
not  error. 

[2]  Complaint  la  made  that  the  court  erred 
In  overmltng  the  demurrer  to  plaintifTs  evi- 
dence and  in  holding  that  there  was  evi- 
dence to  sustain  the  findings  and  verdict  of 
the  Jury.  There  appears  to  have  been  suffi- 
cient evidence  to  take  the  case  to  the  Jury 
and  to  uphold  the  findings.  The  evidence 
was  conflicting  as  to  whether  there  was  an 
unusual  Jerk  of  the  car  after  it  had  slowed 
down  and  as  the  plaintiff  was  about  to 
alight  from  It  It  is  true,  as  defendant  con- 
tends, that  more  witnesses  testified  in  sup. 
port  of  the  theory  of  the  defendant  that 
there  was  no  unusual  Jerk,  but  competent 
witnesses  that  were  believed  by  the  Jury  tes- 
ifled  that  there  was  a  Jerk  when  the  plain- 
tiff was  on  the  steps  of  the  car  and  about 
to  alight  from  It  The  credibility  of  these 
witnesses  and  the  truth  of  their  statements 
have  been  determined  by  the  Jury.  The  com- 
pany was  required  to  exercise  the  highest 
degree  of  care  In  carrying  the  plaintiff  and 
other  passengers,  and  is  responsible  for  In- 
juries resulting  from  the  failure  to  exercise 
such  care  towards  them.  In  view  of  the 
testimony,  it  must  be  held  that  whether  the 
defendant  failed  to  exercise  due  care  towards 
the  plaintiff  was  properly  left  to  the  deci- 
sion of  the  Jury. 

It  is  contended  that  plaintiff  was  chargeable 
with  contributory  negligence  In  placing  him- 
self in  a  position  of  danger  by  leaving  his 
seat  and  going  out  upon  the  rear  lAatform 
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aud  upon  the  steps  preparatory  to  alighting, 
from  the  car  while  It  was  In  motion.  It 
has  been  held  that  it  is  not  contributory 
negligence  per  se  for  a  passenger  to  attempt 
to  alight  from  an  ordinary  railway  train 
while  it  Is  running  slowly,  and  whether  the 
act  constituted  negligence  which  would  bar 
a  recovery  was  a  question  to  be  determined 
by  the  jury  after  considering  the  speed  of 
the  train,  the  conduct  of  those  in  charge  of 
it,  and  all  of  the  circumstances  connected 
with  the  attempt  to  alight.  A.,  T.  &  S.  F. 
R.  Co.  T.  Hughes,  55  Kan.  491,  40  Paa  &19. 
In  another  case  the  plaintiff  suffered  an  in- 
Jury  while  she  was  boarding  a  street  car, 
and  which  resulted,  she  alleged,  from  start- 
ing the  car  with  a  sudden  Jerk.  At  the  time 
she  was  stepping  from  a  running  board  to 
the  floor  of  the  car,  and  she  claimed  she 
was  thrown  off  by  the  violent  jerk,  and  upon 
the  question  as  to  whether  her  act  was 
negligence  or  a  question  for  the  Jury  to  de- 
cide it  waa  said: 

"  'Safely  on'  Is  a  relative  term.    Most  paasen- 

Sers  are  safely  on  when  clear  of  the  ground, 
ome  ride  safely  on  the  running  board.  Cer- 
tainly it  is  not  necessary  to  hold  a  car  until 
an  incoming  passenger  goes  through  it,  inspects 
the  seats  and  the  passengers  already  aboard, 
chooses  a  location,  and  sits  down.  Then  the 
manner  in  which  the  car  is  started  and  moved 
may  be  considered  in  connection  with  the  situa- 
tion of  the  passenger.  It  may  be  started  with- 
out jerk  or  shock  and  proceed  by  such  slow  and 
gentle  motion  that  his  progress  into  the  car  is 
not  disturbed.  «  •  •  The  jury  should  be  al- 
lowed to  say  not  only  what  the  facts  are,  but 
whether,  under  all  the  circumstances,  the  con- 
duct of  the  defendant  was  negligent."  Rail- 
way Co.  V.  Warren,  74  Kan.  244,  249,  86  Pac. 
131,  89  Pac.  656,  657. 

To  make  preparation  to  leave  a  street  car 
while  it  is  in  motion  cannot  be  declared  to 
be  contributory  negligence  as  a  matter  of 
law.  It  is  a  common  practice  among  pas- 
sengers to  leave  their  seats  as  the  car  ap- 
proaches the  stopping  place,  a  practice  which 
is  not  regarded  to  be  necessarily  dangerous 
by  either  carriers  or  passengers.  Travel 
woDld  be  greatly  impeded  if  passengers  pro- 
posing to  alight  from  street  or  Interarban 
cars  should  keep  their  seats  and  make  no 
preparation  to  leave  until  the  car  was 
brought  to  a  standstllL  According  to  the 
plaintiff's  testimony,  be  had  nottQed  the 
conductor  of  his  desire  to  alight  at  the 
street  crossing.  The  car  began  to  slow 
down,  and  the  plaintiff  therefore  assumed, 
and  had  a  right  to  assume,  that  the  car 
was  about  to  stop.  Acting  on  that  assump- 
tion, he  moved  to  the  exit  and  out  upon 
the  steps  from  which  he  was  to  alight. 
While  in  this  position,  after  the  car  had 
slowed  down  almost  to  a  stop,  there  was  a 
sudden  Jerk  which  threw  plaintiff  upon 
the  ground  and  caused  the  injury.  Ac- 
cepting his  testimony  as  true,  as  we  must, 
the  court  cannot  say  that  he  was  negligent 
as  a  matter  of  law,  nor  that  there  was  no 


basis  for  the  finding  of  the  Jury  against  con- 
tributory negligence. 

[3]  Defendant  contoids  that  the  Judgment 
should  be  set  aside  because  the  Jury  had 
brought  in  what  is  called  a  quotient  verdict 
It  appears  that  there  was  some  difference 
of  opinion  as  to  the  amount  which  should 
be  allowed  to  the  plaintiff  for  loss  of  time 
and  for  pain  and  suffering.  Xo  other  dam- 
ages were  awarded.  It  appears  that  after 
learning  of  this  division  each  Juror  marked 
down  on  paper  his  estimate  of  the  damages. 
These  were  added  together  and  divided  by 
12,  and  the  result  was  $400.  This  result 
was  not  accepted  as  a  verdict,  but  later, 
upon  further  oonsidetation,  another  ballot 
was  taken,  and  an  agreement  was  reached 
that  $400  should  be  the  extent  of  the  re- 
covery. Consideration  was  afterwards  had 
as  to  the  items  that  entered  into  the  ver- 
dict, and  it  was  agreed  that  $30  was  the  al- 
lowance for  loss  of  time,  and  $370  for  the 
pain  and  suffering  endured  by  plaintiff. 
Under  the  rule  of  former  cases  the  court 
was  warranted  in  approving  the  verdict 
City  of  Kinsley  v.  Morse,  40  Kan.  588,  20 
Pac,  222;  Campbell  v.  Brown,  85  Kan.  627, 
117  Pac.  1010;  Rambo  v.  EHectrlc  Ca,  90 
Kan.  390,  133  Pa&  653;  Sims  v.  Williams- 
burg Township,  92  Kan.  636,  141  Paa  681. 

Ail  the*  assignments  of  error  have  been 
examined,  and  we  find  no  substantial  er- 
ror in  any  of  them. 

The  Judgment  of  the  district  court  is 
afiflrmed.    All  the  Justices  concurring. 


MARSHALIi  T.  WICHITA  ft  M.  Y.  B.  00. 

et  bL* 

SAMB  T.  MIDLAM)  VAIiLBX  R.  CO. 

(Nob.  19413,  19600.) 

(Supreme   Court  of   Kansas.     Nov.   0,   1915.) 

(Syttalu*  hy  tk«  Oourt.) 

1.  Evidence  «s»387  —  Pabol  —  Fbahcbisb  to 
Use  Streets. 

Where  a  dty  ordinance  granting  a  franchise 
to  a  railroad  company  for  the  use  of  a  dty  street 
is  formulated  in  plain  and  unambiguous  lan- 
guage, its'  terms  cannot  be  varied  or  enlarged  by 
testimony  showing  an  oral  promise  on  the  part 
of  the  grantee  to  pay  damages  to  an  adjacent 
property  owner. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  f§  16»a-1713 ;  Dec.  Dig.  «s»387.] 

2.  EviNENT  DouAiN  «=»100  —  Davaoeb  — 
Fbanohibe  to  Use  Btbeets— Riohib  or  AD* 

JACENT   OWNEBS. 

Where  a  city  ordinance  granting  a  franchise 
to  a  railroad  company  to  use  the  streets  makes 
no  provision  for  damages  to  property  adjacent  to 
the  right  of  way,  the  substantial  rights  of  the 
property  owners  are  not  affected  thereby. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  |{  256-264,  267;  Dec.  Dig. 
«=>100.] 

S.  EhaNENT  DoHAiN  ®=9l41— Use  of  Stbeetb 
— iNJtTBT  TO  Adjacent  Propebtt— Measubx 
of  Damages. 

While  damages  may  be  recovered  from  a 

railroad  company  for  constructing  its  railway  so 
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aa  to  ahut  off  or  serioDBlr  affect  access  to  private 
property,  or  for  changing  the  established  rtrade 
and  the  like,  those  damages  cannot  be  measured 
by  a  broad  comparison  of  the  market  value  of 
the  proper^  before  and  after  the  construction  of 
the  railroad,  following  Atchison  &  N.  R.  Co.  ▼. 
Oarside,  10  Kan.  K2. 

[X>d.  Note.— For  other  cases,  see  Eminent  Do- 
main, Gent  Dig.  {{  372-376;  Dec  Dig.  «=» 
141.] 

4.  JnoaioNT  «=>696— His  Judicata— Dakao- 

K8— Ck>NBrBucrnoN  or  Raii.boad. 

When  a  property  owner  sues  a  railroad 
company  for  damages  arising  from  the  construc- 
tion of  a  railroad  adjacent  to  his  property,  the 
damages  matured,  continuing  and  prospectiTe, 
are  the  subject  of  the  lawsuit,  and  upon  the  con- 
clusion of  that  action  the  matter  is  res  adju- 
dicata,  and  cannot  be  the  basis  of  another  law- 
suit against  the  lessee  of  the  railroad,  following 
rule  announced  in  Hubbard  t.  Power  Co.,  88 
Kan.  446,  131  Pac.  1182. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  {  1113;   Dec.  Dig.  «=a698.] 

6.  Ratlboads   «=3l34— Davaoes  fbok   Con- 

BTBUCIION— LlABIUTT  OF  1/BBBVK. 

The  lessee  of  a  railroad  cannot  be  held  lia- 
ble for  damages  to  property  arising  from  the 
construction  of  a  railroad,  when  the  railroad 
was  properly  constructed  and  the  cause  of  ac- 
tion arose  before  the  lessee  came  into  possession 
of  the  railroad. 

[Ed.  Note.— For  other  cases,  see  Railroada. 
Cent  Dig.  {{  423-433 ;  Dec  Dig.  «=»134.]  ^^ 

Appeal  from  District  Court,  Sumner 
County. 

ActioDS  by  T.  J.  Marshall  against  the 
WlcUta  &  Midland  Valley  Railroad  Com- 
pany and  others  and  against  the  Midland 
Valley  Railroad  Company.  From  judgments 
for  defendants,  plaintiff  aKteals.     Affirmed. 

James  Lawrence,  of  Wellington,  for  appel- 
lant Harold  W.  Herrlcb,  of  Wellington,  and 
Houston  &  Brooks,  of  Wlcbita,  for  appelleea 

DAWSON,  J.  Here  are  two  appeals  from 
tbe  district  court  of  Sumner  county  from 
judgments  In  favor  of  the  d^endants  In  two 
actions  for  damages  to  plaintiff  arising  from 
the  construction  of  a  railway  adjacent  to 
plaintiff's  property  in  the  city  of  Belle  Plaine. 

The  first  case  was  oommenced  in  the  dis- 
trict court  on  Mardi  80,  1912,  against  the 
Wichita  &  Midland  VaUey  Railroad  Com- 
pany, owner,  and  the  Midland  Valley  Rail- 
road Company,  lessee.  Issues  were  joined, 
the  cause  heard,  and  a  demurrer  to  plain- 
tiff's evidence  sustained  on  October  8,  1913. 

The  second  case  was  commenced  before  a 
justice  of  the  peace  on  March  16,  1813,  by 
the  same  plaintiff,  but  agalast  only  one  de- 
fendant, the  Midland  Valley  Railroad,  the 
lessee,  which  operated  tbe  railway.  At  the 
trial  of  this  latter  cause  there  was  an  agreed 
statement  of  facts  in  whldx  it  is  conceded 
that  the  Wichita  &  Midland  Valley  Railroad 
built  the  railroad,  and  that  prior  to  October 
4,  1911,  It  constructed  the  ditches  and  cul- 
verts mentioned  in  this  case;  that  on  Octo- 
ber 4,  1911,  the  owner  leased  the  railroad  to 
the  Midland  Valley  Railroad  Company,  which 
has  possessed  and  operated  it  since  that  date. 


The  agreed  statement  also  covered  the  his- 
tory of  the  first  case  above  mentioned. 
Thereupon  the  defendant  the  Midland  Val- 
ley Railroad  Company,  objected  to  the  intro- 
duction of  evidence,  on  the  ground  that  tbe 
agreed  facts  showed  that  there  had  been  a 
prior  adjudication  against  the  plaintiff,  and 
that  this  defendant  was  not  liable  for  the 
damages  complained  of,  and  this  objection 
was  sustained. 

In  substance,  the  errors  assigned  in  tbe 
first  case  are:  (1)  The  exclusion  of  testi- 
mony ;  and  (2)  sustaining  the  demurrer.  In 
the  second  case,  error  is  based  on  the  deci- 
sion that  tbe  subject-matter  had  been  adjudi- 
cated in  the  first  case. 

(1,  2]  1.  Under  this  assignment  aiH)ellant 
complains  that  he  was  not  permitted  in  the 
first  case  to  prove  an  oral  agreement  between 
one  J.  E.  Hopkins,  the  agent  of  tbe  Wichita, 
McPherson  &  Oulf  Railroad  Company,  and 
its  successor,  the  Wichita  &  Midland  Valley 
Railroad  Company,  and  the  <dty  government 
of  Belle  Plaine,  whereby  the  railroad  agreed, 
in  consideration  of  the  city's  franchise  to 
occupy  and  use  a  certain  platted,  but  fenced 
and  untraveled,  street,  Washington  street, 
and  other  streets,  to  compensate  the  plaintiff 
for  damages  to  his  property  resulting  from 
the  occupancy  of  Washington  street  by  the 
railroad.  The  franchige  ordinance  is  a  plain 
grant  of  a  right  of  way  for  a  railroad,  with 
main  line,  side  track,  switches,  telegraph 
poles  and  Unes,  depot  and  terminal  facili- 
ties on  Washington  street  The  ordinance 
gives  no  intimation  of  the  alleged  oral  agree- 
ment between  Hopkins  and  the  city  authori- 
ties. 

Was  it  error  to  exclude  testimony  tending 
to  show  this  oral  agreement?  No  case  is 
cited  in  support  of  that  contention.  This 
case  is  not  like  that  of  K.  C.  &  O.  Rid.  Co. 
V.  Hicks,  30  Kan.  288,  1  Pac.  396,  as  in  that 
instance  the  city  required  $3,500  to  be  paid 
to  the  city  clerk  for  the  satisfaction  of  dam- 
ages  to  property  owners  as  a  condition  of 
the  franchise  grant  and  these  terms  were 
incorporated  in  the  ordinance  Itself.  But 
here  our  question  turns  on  the  admissibility 
of  parol  testimony  to  enlarge  the  terms  of 
the  ordinance,  and  to  show  another  con- 
sideration than  those  set  forth  In  its  written 
provisions.  Can  that  be  done?  It  is  familiar 
law  that  such  evidence  would  be  inadmissible 
In  ordinary  contracts  and  miscellaneous  writ- 
ings. Does  the  law  permit  some  departure 
from  this  rule  when  legislative  bUls  and  city 
ordinances  are  under  scrutiny?  Such  a  prac- 
tice was  denounced  In  W.  W.  M.  Co.  v.  Shana- 
han  et  al.,  128  N.  Y.  345,  28  N.  B.  358,  14  L. 
R.  A.  481,  where  it  was  said: 

"But  the  scrutiny  which  the  courts  have  exer- 
cised in  regard  to  legislation  of  this  character 
has  been  confined  to  matters  appearing  on  the 
face  of  the  bill  itself,  and  to  things  that  are  the 
subject  of  judicial  notice.  •  •  •  The  judicial 
department  cannot  institute  an  inquiry  concern- 
ing the  motives  and  purposes  of  the  Legislature. 
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•  ♦  •  The  qnestion  always  Is,  with  respect 
to  such  bills:  How  is  the  pun>ose  of  the  Legisla- 
ture to  be  ascertained?  Mast  that  be  determined 
from  the  bill  itself,  and  from  such  considera- 
tions as  the  court  can  judicially  notice,  or  is  it 
competent  to  take  proof  and  determine  it  as  a 
matter  of  fact,  as  was  done  in  this  case?  Rea- 
son and  authority,  as  well  as  the  fitness  of 
things,  demand  that,  when  an  act  of  the  Legisla- 
ture *  *  *  is  assailed,  •  •  »  the  ques- 
tion shall  be  determined  by  the  language  and 
general  scope  of  the  act.  •  •  •  There  is  room 
for  much  bad  leglslaticxi  and  misgoTemment 
within  the  pale  of  the  Constitution ;  but,  when- 
ever this  happens,  the  remedy  which  the  Consti- 
tution provides,  by  the  opportunity  for  frequent 
renewals  of  the  legislative  bodies,  is  far  more 
efflcadooa  than  any  which  can  be  afforded  by  the 
judiciary." 

See,  alao,  26  Oyc.  1137 ;   17  Cya  582. 

Of  course,  extraneous  evidence  can  be  naed 
to  dear  up  an  ambiguity  or  omission,  or 
manifest  error  appearing  on  the  face  of  a 
statute  or  ordinance  (Reese  v.  Hammond,  04 
Kan.  459,  146  Paa  997;  Coney  v.  City  of 
Topeka,  96  Kan.  46,  149  Pae.  689):  but  it 
would  never  do  to  permit  parol  evidence  or 
any  other  evidence  to  amplify  or  enlarge  the 
plain  terms  of  a  legislative  enactment  (Eddy 
V.  Morgan,  216  IlL  437,  75  N.  B.  174;  City 
of  Lebanon  v.  Creel,  109  Ky.  363,  69  S.  W. 
16;  BUlB  V.  Boer,  150  Mich.  462;  U4  N.  W. 
239;  44  Crat  Dig.  2848,  §  292). 

However,  we  do  not  see  that  the  exclusion 
of  this  evidence  in  any  wise  prejudiced  the 
plaintiff.  Probably  his  right  to  damages 
could  not  have  been  enhanced  by  any  agree- 
ment between  the  railroad  company  and  the 
dty.  Certainly  his  right  to  recover  damages 
cannot  be  diminished  by  the  city's  omission 
to  provide  for  damages  in  the  franchise  or- 
dinano&  Fortunately  private  rights  are  gov- 
erned by  positive  law,  and  do  not  depend  up- 
on the  prudence  or  want  of  prudence  in  the 
enactment  of  dty  ordinances. 

[S]  2.  The  next  error  assigned  by  plaintiff 
relates  to  the  following  question,  objection, 
and  ruling: 

"Q.  Tou  may  state  what  the  fair  market  val- 
ue of  your  property  was  at  the  time  of  the  pas- 
sage of  the  ordinance? 

"Defendant's  Counsel:  Objected  to  as  not  con- 
templating the  proper  measure  of  damages,  not 
being  the  proper  time,  and  not  embracing  the 

g roper  measure  of  damages  in  tliis  case.  It  is 
umaterial  what  the  value  of  the  property  was 
at  that  time. 

•'By  the  Court:  The  objection  is  overruled. 

"A.  Four  thousand  dollars. 

"Now,  Mr.  Marshall,  you  may  state  what  the 
fair  market  value  of  your  property  was  imme- 
diately after  the  passage  of  the  ordinance  in 
question  and  the  construction  of  the  roadl>ed  and 
railway,  as  you  liave  described  it. 

"Defendant's  Counsel:  To  which  we  make  the 
objection  that  it  does  not  embrace  the  proper 
elements  of  damage,  and  no  proper  elements  of 
damage  have  been  proven,  or  any  elements  to 
prove,  or  tend  to  prove,  proper  elements  of  dam- 
age. 

"By  the  Court:  I  think  the  objection  ought  to 
be  sustained." 

This  question  was  far  too  broad.  This 
court  has  often  held  that  the  mere  diminu- 
tion In  value  of  property  consequent  upon 
th»  estabUshment  of  a  railroad  near  by  is 


not  a  cause  of  action  for  damages.  Both 
phases  of  this  proposition  were  set  forth  in 
the  syllabus  of  Atchison  &  N.  B.  Go.  ▼.  Gar- 
side,  10  Kan.  652,  In  which  It  was  said: 

"A  railway  company  having  authority  from- 
the  dty  may  construct  and  operate  its  road  over 
streets  and  public  grounds  without  compensation 
to  the  abutting  lot  owners  for  the  use  of  the 
same,  and  without  being  liable  to  such  lot  own- 
ers for  consequential  damages  arising  from 
noise,  smoke,  offensive  vapors,  sparks,  fircs,^ 
shaking  of  the  ground,  and  other  inconveniences 
and  annoyances,  where  the  railroad  is  operated 
in  a  legal  and  proper  manner ;  and  in  fact  it 
may  so  construct  and  operate  its  road  without 
being  liable  to  said  lot  owners  for  any  damages, 
where  the  road  is  constructed  and  operated  Ui  a 
legal  and  proper  manner;  but  where  the  prop- 
erty is  a  street  or  highway,  the  railway  com- 
pany will  be  liable  to  any  person  who  may  re- 
ceive actual  injury  from  the  illegal  or  unneces- 
sary blocking  up  or  obstructing  of  such  street 
or  highway  by  the  railroad  company,  whether 
the  obatruction  be  permanent  or  only  tempo- 
rary,"   Syl,  sec.  3. 

To  the  same  effect  are  Central  Branch  U. 
P.  R.  Co.  T.  Twine,  23  Kan.  585,  33  Am.  Rep. 
203;  C.  B.  U.  P.  Rid.  Co.  v.  Andrews,  30 
Kan.  690,  2  Pae.  677,  and  cases  dted;  K., 
N.  &  D.  Rly.  Co.  v.  Cuykendall,  42  Kan.  234{ 
21  Pae.  1051,  16  Am.  St  Rep.  479;  K.,  N. 
&  D.  Rly.  Co.  V.  Mahler,  45  Kan.  565,  26  Pae 
422;  Rapid  Transit  Rly.  Co.  v.  [Early,  46 
Kan.  197,  26  Pae  422;  O.,  K.  &  W.  Bid.  Co. 
V.  Investment  Co.,  61  ECan.  600,  83  Pae.  378 ; 
City  of  Leavenworth  y.  Douglass,  69  Kan. 
416,  68  Pae.  123. 

The  cases  cited  by  appellant  (Central 
Branch  U.  P.  R  Co.  v.  Twine,  23  Kan.  685, 
33  Am.  Rep.  203  and  City  of  Topeka  v.  Mar- 
tineau,  42  Kan.  387,  22  Pae.  419,  5  L.  R.  A. 
775)  relate  to  changes  In  the  established 
grade  of  the  street  The  cases  dted  note  this 
exception  to  the  general  rule  and  allow  dam- 
ages under  such  circumstances:  So,  also,  in 
cases  where  access  to  property  Is  entirely  cut 
off.  A.,  T.  &  S.  F.  Rid.  Co.  V.  Davidson,  62 
Kan.  739,  36  Paa  787;  A.,  T.  &  S.  F.  Bid. 
Co.  V.  Church,  68  Kan.  621,  36  Pae.  979. 
And  see,  also,  Hlgbbarger  v.  Mllford,  71  Kan. 
331,  80  Pa&  633. 

[4]  3.  Coming  now  to  the  second  case: 
When  the  latter  case  came  to  the  district 
court,  certain  facts  touching  the  construc- 
tion of  the  railroad  and  touching  the  prior 
litigation  In  the  district  court  were  conceded. 
It  was  admitted  that  the  sole  defendant  in 
this  case  was  operating  the  railroad  under  a 
lease  dated  October  4,  1911 ;  that  the  rail- 
road had  been  completed  by  Its  owner  after 
February  8, 1911,  and  before  Odober  4, 1911 ; 
that  the  first  action  was  brought  on  March 
30,  1912,  against  the  owner,  the  Wichita  & 
Midland  Valley  Railroad  Company,  and  by 
permission  of  court  this  defendant,  the 
Midland  Valley  Railroad  Company,  was 
made  defendant  in  plalntlfTs  amended  peti- 
tion filed  July  11,  1912 ;  and  that  that  case 
had  gone  to  Judgment,  on  a  demurrer  to  the 
evidence,  on  October  8, 1913.  Appellant's  ab- 
stract continues: 
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"Therenpon  the  plaintiff  offered  to  introdnce 
evidence  ahowlnc  his  damaeee  as  daimed  in  the 
bill  of  particolan;  andi  thereupon  the  defendant 
objected  to  the  introduction  of  such  evidence,  on 
the  ground  that  the  agreed  statement  of  facta 
above  get  out  shows  that  there  has  been  an  ad- 
jadication  of  said  matters  against  the  plaintiff, 
and  upon  the  farther  ground  that,  under  the 
asreed  statement  of  facts  above  set  out,  the  de- 
fendant is  not  liable  for  any  such  damages, 
which  objection  is  by  the  court  sustained,  and 
the  jory  la  discharged." 

Was  there  error  here?  Appellant  contends 
that  to  be  an  adjudication  the  iwrtleB  and  is- 
■aes  most  both  be  Identical.  Touching  the 
distinction  between  his  cases  appellant  says: 

"In  19413  plaintiff  claims  damages  for  being 
deprived  of  ingress  and  egress  to  his  property  by 
reason  of  the  construction  of  the  railroad,  the 
permanent  appropriation  of  the  street  and  de- 
predation of  his  property  in  valne,  and  the  con- 
struction of  a  culvert  under  the  roadbed,  which 
throws  large  quantities  of  surface  water  upon 
his  property,  to  his  injury  and  damage.  There 
is  nothing  said  about  damages  to  any  crop. 

"In  19600  the  claim  is  for  throwing  water  up- 
on bis  land  and  destroying  his  crops  by  ditches 
dug  by  appellee,  and  which  drain  the  water  from 
Borth  of  Tenth  street,  and  north  of  appellant's 
land,  and  empt^  the  same  upon  his  property,  and 
whic^  water  did  not  flow  upon  his  property  be- 
fore the  oonstructl<Mi  of  the  roadbed  and  the 
digging  of  the  ditches,  and  that  the  water  on  or 
about  the  24th  day  of  May,  1912,  flowed  from 
the  dittdies  upon  bis  land  and  ruined  tbe  crops 
then  growing.  This  injury  complained  of  hap- 
pened long  after  action  No.  19413  had  been  inati- 
tuted,  which  was  on  March  30,  1912." 

It  wUl  be  noted  that  In  the  second  case,  as 
stated  by  appellant,  tbe  Injury  was  done  to 
the  CTopa  by  ditches  and  water,  and  the 
agreed  facts  stipulate  that  these  ditches  were 
constructed  by  the  owner  of  this  railroad, 
not  by  the  lessee  and  sole  defendant;  that 
these  damages  occurred  prior  to  the  filing  of 
plaintiff's  amoided  petition  In  his  first  case. 
In  tbe  amended  petition,  filed  July  11,  1912, 
it  was  alleged  against  both  lallroaito,  tbe 
owner  and  the  lessee: 

"That  defendant  has  thrown  up  a  grade  sever- 
al feet  in  height  the  whole  length  of  plaintiff's 
land,  and  constructed  under  said  grade  a  culvert 
or  waterway  by  which  large  qnantitieB  of  sur- 
face water  are  thrown  upon  Mb  land,  to  his  in- 
jury and  damage." 

Obviously  this  complaint  ctmcerning  dam- 
ages by  water  was,  and  of  necessity  must 
have  been,  litigated  in  the  first  action. 
Moreover,  if  It  was  not,  it  was  waived,  for 
in  an  action  of  this  sort  all  the  then  matured, 
continuing,  and  anticipated  damages  to 
plaintiff's  property  growing  out  of  the  con- 
Btmction  of  this  railroad  constituted  the 
issues  between  the  litigants.  23  Cyc.  1170; 
2  Black  on  Judgments,  f  731.  In  C,  K.  & 
W.  Rid.  Co.  V.  Com'rs  of  Anderson  Co.,  47 
Kan.  766,  767,  29  Pac.  96,  it  was  said: 

"The  rule  of  res  adjudicata  applies  as  well  to 
facts  settled  and  adjudicated  as  to  causes  of  ac- 
tion. When  a  matter  is  once  adjudicated,  it  is 
conclusively  determined  between  the  same  par- 
ties and  their  privies  as  to  aU  matters  which 
were  or  might  have  been  litigated;  and  this 
determination  is  Unding,  as  an  estoppel,  in  all 
other  actions,  whether  commenced  before  or  aft- 
er the  action  in  which  the  adjudication  was 


made.  Hentig  v.  Redden,  46  Kan.  281  [26  Pae. 
701,  26  Am.  St.  Rep.  911;  Railroad  Co.  v. 
Com'rs  of  Jefferson  Co.,  12  Kan.  127;  Whit- 
taker  V.  Hawley,  30  Kan.  327  [1  Pac.  COS]  ; 
Hoisingtpn  v.  Brakey,  31  Kan.  660  [3  Pac.  863] ; 
W.  &W.  Rly.  Co.  V.  Beebe,  39  Kan.  465  [18 
Pac.  502] ;  Com'rs  of  Marion  Co.  v.  Welch,  40 
Kan.  767  [20  Pac.  48S] ;  Sbepard  v.  Stockham, 
46  Kan.  244  [25  Pac.  659] ;  Freeman,  Judgm. 
S  249;  Poorman  v.  MitcheU,  48  Mo.  46;  Al- 
us  V.  Davidson,  23  Minn.  442;  CasebeiBr  v. 
Mowry,  55  Pa.  419  [93  Am,  Dea  766] ;  Frank- 
lin Co.  V.  Savings  Bank  [142  U.  S.  93]  12  Sup. 
Ct  147  [36  li.  Bd.  948].  We  therefore  are  of 
the  opinion  that  everything  that  was  litigated  in 
the  action  of  O.,  K.  &  W.  Bid.  Co.  v.  Ozark 
Township  [46  Kan.  415,  26  Pac.  710]  supra,  or 
that  might  have  been  litigated  therein,  was  de- 
termined in  that  case,  and  cannot  be  opened  up 
again." 

A  case  much'  tbe  same  in  principle  as 
tbe  one  before  us  was  Hubbard  v.  Power  Co., 
89  Kan.  446,  131  Pac.  1182,  where  it  was 
said: 

"Where  lands  are  subject  to  overflow  by  reason 
of  the  erection  and  maintenance  of  a  dam  perma- 
nent in  character,  the  owner,  who  has  not  been 
compensated  for  the  appropriation  of  his  lands, 
may,  if  he  see  fit,  maintain  an  action  to  recover 
all  damajges  occasioned  to  the  lands,  present  and 
prospective,  and  such  cause  of  action  accrues  at 
the  time  of  the  appropriation."    SyL  sec.  1. 

"The  owner  of  lands  adjacent  to  a  dam,  erect- 
ed as  a  permanent  structure,  sued  to  recover 
damages  to  the  lands  by  reason  of  their  being 
subject  to  overflow.  The  answer  set  up  the 
record  and  proceedings  in  a  former  action  be- 
tween the  same  parties,  wherein  tbe  plaintiff 
recovered  damages  to  the  land  caused  by  the 
erection  and  maintenance  of  the  dam.  Held, 
that  the  facts  pleaded  constitute  a  good  defense 
of  res  adjudicata  and  that  a  demurrer  to  the 
answer  was  rightly  overruled."     SyL  sec.  2. 

See,  also,  Atchison,  T.  &  S.  F.  B..  Co.  t. 
Hammer,  22  Kan.  763,  81  Am.  Rep.  216; 
K.  C.  &  E.  Rid.  Co.  V.  BUey,  33  BCan.  374,  6 
Paa  681;  C,  K.  4  N.  Rly.  CO.  ▼.  Steck,  51 
Kan.  737,  88  Pac.  601;  Mo.  Pac.  Rly.  Co.  v. 
Renfro,  52  Kan.  237,  34  Pac.  802,  89  Am.  St 
Rep.  344;  Mo.  Pac.  Rly.  Co.  t.  Keys,  65 
Kan.  205,  40  Pac.  276,  49  Am.  St  Sep.  249; 
Singleton  v.  'Railway  Co.,  67  Kan.  284,  72 
Pa&  786;  Darlington  v.  Cloud  County,  75 
Kan.  810,  88  Pac.  529;  Pacta  v.  Carman,  80 
Kan.  702,  103  Pac.  83. 

It  is  not  suggested  by  either  party  that 
the  questlona  of  law  in  this  case  might  be 
affected  by  recent  legislation. 

[S]  In  neither  of  the  cases  at  bar  was 
there  any  allegation  of  negligence  in  the 
manner  of  constructing  the  railroad.  What- 
ever damages  were  done  to  plalntifTs  prop- 
erty, whether  recoverable  or  not  were  done 
by  Uie  owner  of  the  railroad,  and  before  It 
was  taken  possession  of  by  the  lessee.  In 
such  cases  the  lessee  was  not  liable.  John- 
son V.  Lewis,  13  Conn.  303,  33  Am.  Dec.  405; 
Kearney,  Appellant  v.  Central  Railroad  Co., 
167  Pa.  362,  31  AtL  637;  Philadelphia  & 
K.  R.  Co.  V.  Smith.  64  Fed.  679,  12  C.  O.  A. 
384,  27  li.  R.  A.  131.  In  this  sUte  the  lessee 
may  be  liable  under  some  circumstances,  but 
only  upon  notice  pleaded  and  proved.  Mo. 
Pac.  Rly.  Oo.  t.  Webster,  8  Kan.  App.  106, 
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Tbls  disposes  of  tbe  errors  assigned,  and 
the  jadgment  Is  affirmed.  All  the  Justices 
concurring. 


UNDBBWOOD  y.  FOSHA  et  aL    (No.  19683.) 
(Supteme   CV>nrt  of   Eangaa.     Nor.   6,   1916.) 

(ByUalm*  by  the  Oourt.) 

1.  linoTATioif  at  Actions  «5»100— Pbaxtd— 

DiSCOTBBT — CiONSTKUOTIVK    NOTICE. 

The  record  of  a  deed  fair  and  re^Iar  on 
its  face,  executed  for  the  purpose  of  hindering, 
delaying,  and  defrauding  creditors  In  the  col- 
lection of  their  debts,  does  not  Impart  notice  of 
the  fraud  of  the  parties  to  the  deed  in  executing 
it  for  the  purpose  named. 

[Ed.  Note. — For  other  cases,  see  Limitation 
of  Actions,  Cent.  Dig.  gS  323,  480-193;  Dec. 
Dig.  «=»100.] 

2.  Cbeditobs'  Suit  «=s>23— Laohbb  — What 
constittjtes. 

The  plaintiff,  in  an  action  In  the  nature  of 
a  creditors'  bill,  is  not  guilty  of  laches  in  re- 
dadng  his  claim  to  Judgment,  where  he  has  been 
diligent  in  prosecuting  his  daim,  although 
more  than  ten  years  have  elapsed  before  judg- 
ment is  obtained. 

[Eld.  Note. — For  other  cases,  see  Creditors' 
Suit.  Ont.  Dig.  S  99;    Dec.  Dig.  «=»23.] 

Appeal  from  District  Court,  Blley  County. 

Action  by  A.  F.  Underwood  against  Hen- 
ry F.  FoBba  and  others.  From  judgment 
tor  defendants,  plaintUF  appeals.  Beversed 
and  remanded,  with  dlrectiona. 

Geo.  E.  Stoker,  of  San  Francisco,  OaL,  and 
John  W.  Newell,  of  Topeka,  for  appellant 
Hal  B.  Harlan  and  Ira  O.  Snyder,  both  of 
Manhattan,  for  appellees. 

BlABSHAUi,  J.  This  is  an  acUon  in  the 
natnre  of  a  creditors'  bllL  The  defendants 
filed  a  demurrer  to  the  petition,  which  was 
sustained.     The  plaintiff  appeals. 

The  petition  Is  too  long  to  set  oat.  The 
facts  disclosed  therein  are  substantially  as 
follows:  On  February  3,  1904,  the  plaintiff 
t)ecame  the  owner  of  two  promissory  notes 
for  $1,333.33  each,  which  had  been  execut- 
ed by  defendant  Henry  F.  Fosha  and  deliv- 
ered to  the  Ashurst  Oil,  Land  &  Develop- 
ment Company.  These  notes  matured,  re- 
spectively, on  January  22  and  April  22,  1904. 
On  February  19,  1908,  the  plaintiff  began  the 
action  which  resulted  in  the  judgment  on 
which  the  present  action  is  founded,  and  re- 
covered judgment  therein  against  Henry  F. 
Fosha  January  10,  1914,  in  the  sum  of  $4,- 
960. 

The  note  which  matured  January  22,  1904, 
was  forwarded  to  the  Blley  State  Bank,  of 
Blley,  Kan.,  for  collection,  and  the  same  day 
Fosha  filed  suit  to  replevin  the  note  from 
the  bank.  The  action  was  thus  prosecuted 
through  the  district  court  of  Blley  county, 
and  to  this  court,  wherein  a  decision  was 
reached  June  8,  1907.  Youle  v.  Fosha,  76 
Kan.  20,  90  Pac.  1090. 

May  27, 1904,  the  plaindff  filed  suit  against 
defendant  Henry  F.  Fosha  in  the  district 


court  of  Blley  county  to  recover  on  the  note 
maturing  April  22,  1904,  and  voluntarily  dis- 
missed the  action  January  13,  1906.  Janu- 
ary 26,  1905,  the  plaintiff  filed  suit  against 
defendant  Henry  F.  Fosha  in  the  district 
court  of  Wyandotte  county  to  recover  oa 
both  of  tbe  notes,  and  that  case  was  dis- 
posed of  In  this  court  in  April,  1906,  by  hold- 
ing that  no  service  of  summons  had  been 
obtained  on  Fosha.  Underwood  v.  Fosha. 
73  Kan.  408,  85  Pac.  664,  9  Ann.  Caa  833. 

Defendants  Fosha  and  wife,  Sophia,  exe- 
cuted a  general  warranty  deed  conveying  to 
defendant  Herman  Kleiner  certain  property 
for  a  purported  consideration  of  $20,000. 
The  deed  was  executed  July  16,  1904,  and 
was  duly  recorded  next  day  in  the  office  of 
the  register  of  deeds  of  Blley  county.  This 
deed  was  voluntary  and  wltiiout  considera- 
tion, and  made  for  the  purpose  of  hinder- 
ing, delaying,  and  defrauding  the  plaintiff 
and  other  creditors.  The  plaintiff  did  not 
learn  of  this  fraud  until  within  two  years 
next  preceding  the  filing  of  his  petition  in 
this  actloi.  The  plaintiff  also  complains  of 
a  subsequent  warranty  deed  executed  two 
years  later,  by  which  the  above-mentioned 
land  was  conveyed  by  defendants  Herman 
and  Katie  B.  Kleiner  to  Sophia  Fosha,  the 
wife  of  Henry  F.  Fosha.  This  deed  was 
without  consideration  and  fraudulent,  and 
was  recorded  September  8,  1906.  The  plain- 
tiff commenced  this  action  March  18,  1914, 
after  the  return  of  an  unsatlBfied  execution 
on  his  judgment,  to  cancel  and  set  aside  the 
above  deeds. 

[1]  The  defendants  demurred  to  the  plain- 
tiff's petition  on  the  grounds  that  the  peti- 
tion did  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action  against  tbe  defend- 
ants, or  any  of  them,  and,  further,  that  the 
action  was  barred  by  tbe  statute  of  limita- 
tions when  it  was  commenced. 

Was  tbls  action  barred  by  the  two-year 
statute  of  limitations  at  the  time  it  was 
commenced?  The  answer  to  this  question 
depends  on  tbe  answer  to  tbe  next  Did  tbe 
record  of  the  deed  from  Fosha  and  wife  to 
Kleiner  impart  notice  to  the  plaintiff  of  the 
fraud  of  tbe  defendants  in  executing  the 
deed?  There  Is  no  question  about  the  action 
having  been  commenced  in  time,  so  far  as 
tbe  deed  from  Kleiner  and  wife  to  Sophia 
Fosha  is  concerned.  In  Black  v.  Black,  64 
Kan.  689,  68  Pac.  662,  tbls  court  said : 

"Where  the  means  of  discovery  lie  in  public 
records  required  by  law  to  be  kept,  which  in- 
volve the  very  transaction  in  hand,  and  the 
interests  of  the  parties  to  the  litigation,  the 
public  records  themselves  are  sutBcient  construc- 
tive notice  of  the  fraud  to  set  the  statute  in 
motion."    Syl.  par.  2. 

This  language  is  quoted  in  Lewis  v.  Dun- 
can, 66  Kan.  306,  308,  71  Pac.  677,  and  in 
Hutto  V.  Knowlton,  82  Kan.  446,  448,  108 
Pac.  825.  The  same  rule  is  announced  in 
Bogers  v.  Lindsay,   89   Kan.   180,   131  Pac. 
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611,  and  in  Walllne  v.  Olson,  84  E^an.  37, 
118  Paa  426.  The  record  of  the  deed  Imparts 
notice  of  everything  contained  therein.  It 
does  not  Impart  notice  of  matters  wholly 
outside  the  deed.  There  is  nothing  In  the 
deed  to  show  that  the  defendants  executed  it 
for  the  purpose  of  hindering,  delaying,  or  de- 
frauding the  plalntUf  or  other  creditors  in 
the  collection  of  their  debts.  This  the  plaln- 
tUf alleges  he  did  not  dlscorer  until  within 
two  years  prl<»r  to  the  commencement  of 
this  action. 

In  Donaldson  t.  Jacobltz,  67  Kua.  244,  246, 
72  Paa  846,  the  case  principally  relied  on 
by  the  defendants,  this  court  said: 

"The  case  of  Laird  ▼.  Kilboume  et  al.,  70 
Iowa,  83,  30  N.  W.  9,  cited  in  Black  t.  Black, 
supra,  holds  that,  in  an  action  to  set  aside  a 
fraudulent  conveyance  of  real  estate,  the  fraud 
is  conclnsively  presumed  to  be  discovered  when 
the  oonyerance  is  filed  for  record.  This  rule, 
which  is  followed  in  several  later  Iowa  eases,  is 
exceptional  onlv  in  that  it  makes  the  recording 
of  the  deed  nobce  of  the  fraud  as  well  as  of  the 
mere  fact  of  the  makine  of  the  deed.  The  usual 
rule  is  that  the  recording  of  the  deed  is  notice 
of  its  execution  and  contents,  but  not  of  the 
fraud.  14  A.  *  E.  Bncyc.  of  L.  (2d  Ed.)  356, 
note  2:  Black  t.  Black,  supra,  and  authorities 
there  cited ;  Lewis  v.  Duncan,  66  Kan.  306,  71 
Pac.  577 :  GiUeune  v.  Cooper,  36  Neb.  775,  55 
N.  W.  302;  Hughes  v.  Uttrdl,  76  Mo.  573. 
In  the  present  case  the  drcumstances  are  such 
that  notice  of  the  terms  of  the  deed  would  neces- 
sarily be  notice  of  the  fraud,  since  plaintiff  testi- 
fies uat  he  knew  of  the  purchase  of  the  property 
and  supposed  that  the  deed  was  made  to  his 
debtor.  The  alleged  fraud  consisted  In  having 
the  deed  name  Donaldson's  wife  as  grantee,  and 
showed  upcHi  the  face  of  the  deed. 

In  the  present  case  an  Inspectioa  of  the 
record  of  the  deed  will  not  disclose  any  fraud 
on  the  part  of  any  person.  The  deed  states 
that  120,000  was  rec^ved  by  the  defend- 
ants. If  the  estate  of  the  defendants  was 
as  valuable  as  before  the  deed  was  made,  and 
was  as  available  to  the  plalntlfl  for  the 
purpose  of  enforcing  his  dalm,  no  fraud  was 
committed  against  the  plalntifT.  In  Kline  T. 
Cowan,  84  Kan.  772,  776,  115  Paa  587,  588, 
a  similar  statement  is  made : 

"While,  no  doubt,  the  creditors  are  charged 
with  notice  of  the  contents  of  the  recorded 
deeds,  we  are  not  disposed  to  hold  that  they  are 
also  charged  with  knowledge  of  the  fraud  prac- 
ticed by  means  of  such  deeds.  We  fail  to  see 
how  the  record  of  a  deed  from  White  to  the 
S3ines  would  give  any  intelligible  clue  to  the 
tact  that  Daniel  Kline  had  disposed  of  his  hotel, 
or  that  he  had  so  manipulated  its  disposal  as 
to  make  a  deed,  fair  on  its  face,  speak  aught 
but  the  truth.  In  Lewis  v.  Duncan,  66  Kan. 
806,  71  Pac.  577,  Black  v.  Black,  64  Kan.  689, 
68  Pac.  662,  Donaldson  ▼.  Jacobitz,  67  Kan. 
244,  72  Pac.  846,  and  Sogers  v.  Richards,  67 
Kan.  706,  74  Pac.  266,  the  instruments  held  to 
impart  notice  were  in  and  of  themselves  of 
such  character  as  to  Inform  the  searcher  of  the 
record  as  to  the  nature  of  the  fraud.  But  where 
the  recorded  instrument,  as  in  this  case,  fur- 
nishes no  evidence  of  the  fraud,  constructive 
knowledge  thereof  cannot  be  imputed." 

The  record  of  the  deed  from  Fosha  and 
wife  to  Kleiner  did  not  Impart  notice  of  the 
fraud  of  the  defendants  in  executing  the 
deed.    It  follows  that  the  plaintiff's  action 


was  not  barred  at  the  time  it  was  com- 
menced. 

[2]  2.  Is  the  plaintiff  precluded  by  his  own 
laches  from  maintaining  an  action  to  set 
aside  the  deeds?  From  the  petition  it  ap- 
pears that  litigation  over  one  or  both  of 
these  notes  has  been  almost  continuously 
pending  from  the  time  they  became  due  until 
the  present  time.  From  the  petition  it  abun- 
dantly appears  that  the  plaintiff  has  been 
diligent  in  his  efforts  to  reduce  these  note!» 
to  Judgment,  and  immediately  after  he  ob- 
tained judgment  on  them  the  present  action 
was  commenced.  This  action  could  not  be 
brought  until  judgment  was  obtained  on  the 
notes.  The  action  on  the  notes  was  a  prelim- 
inary step  that  must  be  taken  within  a  rea- 
sonable time  after  the  discovery  of  the 
fraud.  That  reasonable  time  could  not  be 
more  than  two  years  after  that  discovery. 
The  fraud  was  not  discovered  until  within 
two  years  next  preceding  the  commence- 
ment of  the  present  action.  The  plaintiff 
cannot  be  said  to  be  guilty  of  any  laches 
under  these  circumstances. 

The  demurrer  should  have  been  overruled. 

The  judgment  of  the  district  court  is  re- 
versed. The  cause  Is  remanded,  with  di- 
rections to  overrule  the  demurrer  and  pro- 
ceed with  the  trial.  All  the  Justice^  ooncur- 
rlng. 


KENNEDY    v.    MENNONITE    MUT.    FIRE 

INS.  CO.  OF  EL^NSAS.     (No.  19702.) 

(Supreme  Court  of  E^ansas.     Nov.  6,  1915.) 

(Byttaiiu  bp  the  Oourt.) 

INSUEANCB    <8=»112— BATIFIOATION   —   PmOVI- 
HION   COHCEKNINQ   CONCUKBENT  INSUBANCE. 

Assuming  that  circumstances  existed  mak- 
ing a  provision  of  a  fire  insurance  policy  con- 
cerning concurrent  insurance  ineffective  unless 
the  application  was  signed  by  the  insured,  and 
that  the  policy  was  issued  without  his  knowl- 
edge, upon  an  application  to  which  his  name 
was  affixed  without  authority,  after  a  loss  had 
occurred,  he  could  not  enforce  the  contract  of 
insurance  without  at  the  same  time  adopting  the 
signature  made  in  Ids  behalf,  and  thereby  giving 
effect  to  the  provision  referred  to. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  {  134;    Dec.  Dig.  iS=»112.] 

Appeal  from  District  Court,  Coffey  County. 

ActlcHi  by  David  Kennedy  against  the  Men- 
nonlte  Mutual  Fire  Insurance  Company  of 
Elansaa  From  judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

Connal  &  Pleasant,  of  Burlington,  for  ap- 
pellant Joe  Rolston,  of  Burlington,  for  ap- 
pellee. 

MASON,  J.  David  Kennedy  brought  an  ac- 
tion upon  a  policy  Issued  by  the  Mennonite 
Mutual  Fire  Insurance  Company  of  Kansas. 
Payment  was  resisted  upon  the  ground  that 
the  insured  afterwards  procured  other  in- 
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Burance  withont  the  knowledge  or  consent  of 
the  Insurer,  and  that  this  avoided  the  policy. 
The  court  directed  a  verdict  tor  the  defend- 
ant, and  the  plaintiff  appeals. 

The  taking  out  of  the  other  insurance  Is 
not  disputed.  A,  by-law  of  the  company  pro- 
vided that  such  act  should  avoid  the  poUcy. 
The  plaintiff  contends  that  this  provision  was 
not  binding  on  him,  because  be  had  not  sign- 
ed the  copy  of  the  by-laws  attached  to  the 
policy;  such  signature  having  been  held  to 
be  necessary  under  the  statute  (Gen.  Stat. 
1909,  S  4226)  to  make  them  a  part  of  the  con- 
tract Insurance  Co.  v.  Bank  of  Blue  Mound, 
48  Kan.  393,  29  Pac.  676.  To  this  the  de- 
fendant responds  that  the  plaintiff  had  sign- 
ed the  written  application  for  the  policy, 
which  Included  an  agreement  to  be  bound  by 
the  by-laws — an  act  that  would  render  Im- 
material the  absence  of  his  signature  else- 
where. Smith  T.  Insurance  Ca,  82  Kan.  897, 
109  Pac.  390.  The  insertion  of  the  word 
"not,"  In  the  eighth  line  from  the  last  In  the 
opinion  In  the  case  Just  cited,  is  a  mere  cler- 
ical error,  as  is  made  obvious  by  the  con- 
text and  by  the  express  words  of  the  syl- 
labus. 

The  Insured  property  Is  designated  In  the 
policy  as  "all  property  described  in  copy  of 
application  hereof."  The  copy  of  the  appli- 
cation appears  on  the  face  of  the  policy.  Im- 
mediately following  the  signatures  of  the 
president  and  secretary  of  the  company.  It 
concludes  with  an  agreement  of  the  insured 
to  be  bound  by  the  by-laws,  and  with  what 
purports  to  be  his  signature.  The  plaintiff 
testified  that  he  never  signed  the  application 
or  in  any  way  applied  for  the  policy;  that 
the  company  issued  It  and  turned  it  over  to 
a  mortgagee  of  the  property ;  that  the  agent 
of  the  company  included  the  premium  in  a 
charge  made  against  him  for  other  indebted- 
ness, and  he  paid  it  without  knowing  it ;  that 
he  never  knew  of  the  existence  of  the  policy 
until  after  the  loss,  when  it  wax  delivered  to 
him  upon  payment  of  the  mortgage.  Assum- 
ing this  to  be  true,  there  was  obviously  no 
actual  contract  between  the  parties,  unless  It 
resulted  from  the  plaintiff  electing  to  ratify 
what  had  been  done  in  his  behalf  and  to 
treat  the  polloy  as  though  It  had  been  prop- 
erly issued  upon  his  request  But  he  was 
required  to  adopt  the  transaction  as  a  whole, 
or  not  at  alL  He  could  not  accept  its  bene- 
fits and  repudiate  Its  burdens.  Lumber  Co.  v. 
Silo  Co.,  92  Kan.  368,  140  Pac.  867.  The 
policy  was  issued  upon  an  apidlcatlon  sign- 
ed In  his  behalf,  a  copy  of  which  (referred 
to  in  Its  body  and  set  oat  in  full  on  Its  face) 
contained  the  only  description  of  the  Insured 
property.  The  provision  concerning  concur- 
rent insurance  was  fair  and  usual,  and  was 
substantially  a  part  of  the  policy.  It  would 
be  inequitable  to  allow  the  plaintiff  to  en- 
force the  contract  with  that  Important  fea- 
ture eliminated. 


On  the  hearing  of  a  motion  tor  a  new 
trial  the  plaintiff  asked  leave  to  amend  bis 
petition  so  as  to  ask  a  return  of  the  premium. 
The  request  was  denied  on  condition  that 
the  amount  be  paid.  The  defendant  at  once 
made  a  tender,  which  was  refused.  The  omis- 
sion to  offer  an  earlier  retnrn  Is  not  slguLf- 
Icant,  as  it  was  not  demanded  and  manifest- 
ly would  not  have  been  accepted. 

The  Judgment  Is  affirmed.  All  the  Justices 
concurring. 


VAN  HOOK  V.  HAMILTON  C30AL  &  MEB- 

CANTILB  CO.     (No.  19582.) 

(Supreme  Court  of  Kansas.    Nov.  6,  191S.) 

(Byllabut  ^v  t\e  Court.) 

Mastkb  and  Sebvaht  «=>28C  —  Injttbt  to 
Sebtant— Safe  Pi.acb  to  Wobk— Questioit 

FOB  JUBT. 

The  plaintiff,  who  was  injured  while  work- 
ing in  a  coal  mine,  sought  a  recovery  upon  the 
theory  that  the  defendant  bad  negligently  fail- 
ed to  furnish  him  a  safe  place  to  work,  and  it 
is  held  that  the  testimony  offered  in  support  of 
hia  claim  was  sufficieut  to  take  the  caae  to  the 
jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  EHg.  if  1001,  1006,  1008,  1010- 
1015,  1017-1033,  1036-1042,  1044.  1046-1050; 
Dec.  Dig.  «S9286.1 

Appeal  from  District  (Toort,  Orawford 
County. 

Action  tqr  Abner  F.  Van  Hook  against  the 
Hamilton  Coal  &  Mercantile  (Company.  From 
Judgment  tm  defendant,  plaintiff  appeals. 
Beversed  and  remanded  for  new  trlaL 

a  B.  Denlson  and  F.  B.  Wheeler,  both  of 
Pittsburg,  and  0.  A.  McNeill,  of  Columbus, 
for  appellant  J.  J.  Campbell  and  G.  O.  Pln- 
gry,  both  of  Pittsbarg,  for  appellee. 

JOHNSTON,  0.  J.  The  question  for  de- 
termination In  this  appeal  is:  Does  the  evi- 
dence of  plaintiff  fairly  tend  to  show  a  cause 
of  action  against  defendant? 

On  or  about  July  6,  1909,  Abner  P.  Van 
Hook  was  employed  by  the  Hamilton  Coal  & 
Mercantile  Company  as  a  shot-firer  in  one 
of  its  mines  in  Crawford  county.  The  mine 
was  operated.  It  la  alleged,  by  what  Is  com- 
monly known  as  the  room  and  pillar  system. 
Van  Hook's  duty  was  to  fire  heavy  charges 
of  explosive  which  were  embedded  In  the 
wording  face  of  the  coal,  and  to  escape  from 
the  explosion  It  was  his  custom  to  pass 
from  one  room  to  another  through  what  is 
known  as  a  break-through,  or  small  passage- 
way, connecting  the  rooms.  Plaintiff  alleged 
that  a  break-through  connecting  certain  rooms 
of  the  mine  was  negligently  and  carele.ssly 
constructed,  in  that  It  was  of  Insuificlent 
height  and  width  to  make  It  a  reasonably 
safe  place  of  refuge,  escape,  and  protection 
to  the  shot-flrers,  and  necessitated  that  he 
crawl  through  It  slowly.  He  further  alleged 
that  on  this  occasion  before  he  got  complete- 
ly through  the  break-through  a  shot  exploded. 
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and  he  was  forced  tbrongh  the  small  open- 
ing, strack  by  missiles,  and  blown  against  a 
pile  of  rock,  severely  and  permanently  in- 
juring his  right  leg  and  causing  blm  to  suf- 
fer great  pain.  Plaintiff  also  alleged  that  he 
had  paid  out  about  $300  for  doctors'  and 
surgeons'  services  and  medicines  because  of 
the  Injury,  and  that  he  had  lost  about  four 
months'  time,  to  his  damage  in  the  sum  of 
$600,  and  he  asked  a  recovery  of  $10,000  as 
damages.  Defendant  answered,  denying  its 
negligence,  and  alleged  that  plaintiff  had  as- 
sumed the  risk  of  the  employment,  tliat  the 
Injury  was  caused  by  a  growth  upon  plain- 
tilTs  leg  which  existed  long  prior  to  the 
time  of  the  alleged  accident,  and  that  the 
action  was  barred  by  the  statute  of  limita- 
tions. Plaintiff  offered  evidence  to  which 
the  defendant  demurred,  and  the  court  sus- 
tained the  demurrer.  The  plaintiff  appeals. 
In  effect,  the  petition  charges  neglect  of 
the  defendant  of  its  common-law  duty  to  fur- 
nish the  plaintiff  a  safe  place  to  work.  The 
plaintiff  did  not  allege  or  rely  on  a  viola- 
tion of  any  statutory  duty.  The  evidence 
tends  to  show  actionable  negligence  by  the 
defendant  in  falling  to  provide  plaintiff  a 
reasonable  means  of  escape  from  the  room 
after  Igniting  the  fuses  and  before  the  ex- 
plosions occurred.  The  firing  of  shots  in 
mines  is  obviously  dangerous  work,  and  care 
corresponding  with  the  danger  should  be 
observed  by  both  operators  and  miners.  The 
plaintiff's  work  was  to  fire  the  shots  which 
had  been  previously  embedded  In  the  coal  by 
others  in  several  of  the  rooms  where  mining 
was  being  daae,  traveling  against  the  current 
of  air.  Having  fired  shots  in  several  rooms, 
the  plaintiff  lighted  the  fuses  In  room  3,  and 
then  undertook  to  pass  through  an  opening 
or  break-through  into  room  2.  This  opening 
appears  to  have  been  the  only  means  of  es- 
cape, as  another  break-through  into  the  room 
had  become  obstructed.  A  number  of  charg- 
es of  explosives  are  placed  in  each  room, 
and  it  is  said  that  the  explosions  occur  in 
about  one  minute  after  the  fuses  are  lighted. 
The  necessity  for  prompt  action  in  escaping 
from  the  room  to  a  place  of  safety  is  easily 
apparent  The  opening  through  which  plaln- 
tlfl  sought  to  escape  was  round  and  only 
about  18  inches  wide,  and  It  was  through  a 
wall  which  was  over  S  feet  thick.  According 
to  the  testimony  the  plaintiff  could  only 
wriggle  through,  as  he  said,  "on  all  fours" — 
a  very  slow  and  difilcult  method  for  a  large 
man  Uke  the  plaintiff.  While  he  was  work- 
ing his  passage  through  the  opening,  an  ex- 
plosion occurred  behind  him  which  threw 
him  with  great  force  upon  rocks  in  the  ad- 
joining room  and  caused  injuries  which  are 
of  a  serious  character.  The  explosion  re- 
sulted from  what  is  called  a  windy  shot,  and 
plaintiff  was  unable  to  give  definitely  the 
location  of  that  shot.  Defendant  contends 
that  it  was  not  shown  that  the  size  of  the 
break-through  contributed  to  plaintiffs  in- 


jury, as  alleged  tn  the  petition,  and  that  the 
force  of  the  explosion  might  have  been  felt 
and  the  risk  been  as  great  if  he  bad  escaped 
promptly  into  room  2.  It  is  enough  to  say 
that  the  explosion  came  from  behind  the 
plaintiff  where  he  had  been  firing  shots,  and 
that  he  was  thrown  and  forced  through  the 
small  opening  into  room  2.  That  fact  Indi- 
cates the  dlrectlcHi  of  the  force,  and  that 
there  was  less  danger  of  injury  in  room  2 
than  in  the  place  from  which  he  was  thrown. 
There  Is  nothing  substantial  in  the  claim  of 
variance  nor  in  the  one  that  the  injury"  re- 
sulted from  the  pile  of  rocks  on  which  plain- 
tiff was  thrown  by  the  explosion.  Plaintiff 
was  engaged  In  firing  shots  and  causing  ex- 
plosions, and,  of  course,  explosions  were 
expected  to  occur,  and  he  alleged  and  offered 
proof  tending  to  show  that,  if  proper  means 
of  egress  had  been  provided  as  It  was  de- 
fendant's duty  to  provide,  he  would  have 
reached  room  2,  a  place  of  safety,  before  the 
explosion  occurred,  and  have  avoided  the  in- 
Jury  that  was  inflicted.  In  no  sense  was  the 
pile  of  stones  in  room  2  a  proximate  cause, 
and  certainly  it  was  not  the  one  relied  upon. 
The  plaintiff  was  likely  to  have  been  injured 
if  he  had  been  thrown  against  the  wall  or 
upon  a  pile  of  coal  in  the  adjoining  room  the 
same  as  when  thrown  upon  a  pile  of  stones. 

There  is  a  further  contention  that  plaintiff 
knew  of  the  Insufficiency  of  the  opening,  and 
therefore  assumed  the  risk  of  the  dangerous 
situation.  The  testimony  is  to  the  effect  that 
he  called  the  attention  of  the  boss  to  the 
fact  that  the  opening  was  insufflclent  and 
unsafe  as  a  means  of  escape,  and  that  of- 
ficer had  promised  to  enlarge  the  opening 
and  make  a  safe  passage.  It  therefore  be- 
came a  question  of  fact  as  to  whether  the 
risk  was  assumed,  and  certainly  the  court 
could  not  determine,  as  a  matter  of  law, 
that  plaintiff  had  assumed  the  risk,  and  that 
therefore  a  recovery  was  barred.  Under  the 
rule  upon  which  evidence  is  measured,  where 
a  demurrer  thereto  Is  filed,  it  must  be  held 
that  that  offered  by  the  plaintiff  under  his 
petition  was  sufficient  to  take  the  case  to 
the  jury. 

The  judgment  will  therefore  be  reversed, 
and  the  cause  remanded  for  a  new  trial. 
All  the  Justices  concurring. 


HANSON  V.  JOHNSTON  et  al.    (No.  20226.) 
(Supreme  Court  of  Kansas.    Nov.  6,  1915.) 

(ByUalu*  hv  th«  Oourt.J 
Appeal  and  Ebbob  <S=>356— PsBFEonNo  op 

APPKAI/— DlSKISSA-L. 

An  appeal  in  an  action  tried  In  the  district 
court,  in  which  all  the  Justices  of  the  Supreme 
Court  are  defendants,  must  be  taken  in  the  man- 
ner and  within  the  time  prescribed  by  law. 

[Ed.  Note. — For  other  eases,  see  Appeal  and 
Krror,  Cent.  Dig.  !|  1026,  1027;  Dec.  Dig.  «=» 
356.] 
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Appeal  from  District  Court,  Shawnee  Coun- 
ty, Second  Division. 

Action  by  John  F.  Hanson  against  William 
A.  Johnston  and  others.  Judgment  for  de- 
fendants. Plaintiff  appeals.  Appeal  dis- 
missed. 

John  P.  Hanson,  of  Llndsborg,  for  appel- 
lant James  A.  McCIure  and  Clay  Hamilton, 
both  of  Topeka,  for  appellees. 

MARSHALL,  J.  This  action  Is  heard  on 
a  motion  to  dismiss  the  appeal,  for  the  rea- 
son that  no  notice  of  appeal  was  flled  with 
the  clerk  of  the  district  court  of  Shawnee 
county,  or  a  copy  thereof  served  upon  the 
defendants  or  tbelr  attorneys,  within  the 
time  prescribed  by  statute. 

The  plaintiff  flled  his  petition  in  the  dis- 
trict court  of  Shawnee  county.  November 
26,  1010,  tliat  court  sustained  a  demurrer  to 
the  petition.  June  26,  1913,  judgment  for 
costs  was  rendered  against  the  plaintiff;  be 
then  insisting  that  the  cause  should  go  to 
trial  on  the  petition,  notwithstanding  the 
judgment  on  the  demurrer.  July  14,  1913, 
the  court  denied  a  motion  of  the  plaintiff  to 
strike  from  the  flies  the  journal  entry  of  No- 
vember 26,  1910.  June  6,  1915,  the  district 
court  denied  the  petition  of  the  plaintiff  for 
a  writ  of  error  to  the  United  States  Supreme 
Couil:.  June  25,  1915,  notice  of  appeal  was 
served  on  the  defendants,  and  this  notice  was 
filed  In  the  district  court  the  next  day.  The 
appeal  was  flled  In  the  Supreme  Court  June 
30,  1015. 

Was  the  appeal  taken  In  time?  The  plain- 
tiff contends  that,  because  the  defendants 
were  members  of  the  Supreme  Court  at  the 
time  the  action  was  commenced,  and  because, 
imtll  January  12,  1915,  there  were  not 
enough  members  of  the  Supreme  Court  who 
were  not  parties  to  constitute  a*  dlvisicHi  un- 
der the  constitutional  provision,  the  statute 
prescribing  the  time  within  which  an  appeal 
must  be  taken  did  not  commence  to  run  un- 
tU  January  12,  1915. 

In  Toof  V.  Cragun,  53  Kan.  189,  35  Pac. 
1103,  this  court  said: 

"The  appellate  jurisdiction  of  this  court  is 
subject  to  the  regulation  of  the  Legislature,  and 
unless  a  party  brings  himself  within  the  require- 
ments of  the  statute  prescribing  tinio  and  man- 
ner of  removing  a  case  to  this  court,  he  is  not 
entitled  to  a  review."    SyL  par.  1. 

See,  also,  Kansas  City  v.  Dore,  75  Kan.  23, 
26,  88  Pac.  539. 

There  is  only  one  court  In  this  state  at 
this  time  empowered  by  law  to  review  the 
proceedings  of  a  district  court  That  is  the 
Supreme  Court  Prior  to  July  1,  1913,  an 
appeal  must  have  been  perfected  within  one 
year  from  the  date  of  the  judgment  or  order 
appealed  from;  and  since  that  time  an  ap- 
peal must  be  taken  within  six  months.  €ren. 
Stat  1909,  I  6167 ;  chapter  241,  Laws  1913. 
From  the  judgment  sustaining  the  demuiTer, 
the  appeal   should  have  been  taken   within 


one  year;  and  from  the  judgment  for  costs 
and  refusing  to  go  to  trial  on  the  petition, 
the  appeal  should  have  been  taken  within  six 
months.  From  the  judgment  refusing  to 
strike  out  the  journal  entry  reciting  the  judg- 
ment on  the  demurrer,  the  appeal  should 
have  been  taken  within  six  months. 

The  plaintiff  did  not  aroeal  in  time.  The 
fact  that  all  the  Justices  of  the  Supreme 
Court  were  parties  defendant  during  this 
time  does  not  extend  the  time  within  which 
an  appeal  may  be  taken.  We  do  not  under- 
stand that  a  writ  of  error  lies  from  a  dis- 
trict court  of  this  state  to  the  Supreme  Court 
of  the  United  States.  That  writ  lies  from 
this  court  There  is  nothing  that  can  be  le- 
gally reviewed  on  this  appeal,  and  it  is  for 
that  reason  dismissed. 

WEST  and  DAWSON,  JJ.,  concur. 


STATE  V.  HUFF.     (No.  20084,) 
(Supreme  Court  of  Kansas.     Nov.  6,  1916.) 

(Syllabus  (y  the  Court.) 

1.  LiBEi.  AND  Slanueb  <=s>145  —  Libelous 
Publication— What  Constitutes. 

An  assessor  claimed  that  a  candidate  for 
office  had  not  listed  his  property  for  taxation, 
and  an  investigation  of  the  matter  was  had  be- 
fore the  board  of  county  commissioners,  which 
decided  that  he  had  listed  all  personal  property 
of  his  own,  and  that  certain  money  in  bis  pos- 
session l>elonged  to  his  brother,  who  was  a  non- 
resident and  that  it  was  not  subject  to  taxa- 
tion. Concerning  the  inquiry  and  decision  the 
defendant  wrote  the  following: 

"The  Stuart  Investigation. 

"The  investigation  of  Wm.  I.  Stuart  before 
the  county  commissioners  Tuesday  showed  that 
on  March  1,  1013,  he  had  on  deposit  in  the  Citi- 
zens' State  Bank,  of  Hiawatha,  $19,180.00.  He 
produced  checks  enough  to  offset  this  amount, 
all  but  $1,230.00,  which  he  bad  on  deposit  and 
failed  to  show  checks  for,  and  in  addition  to  this 
he  had  drawn  a  check  on  March  1,  1013,  for 
$4,000.00,  made  payable  to  himself,  and  wtiich 
he  presented  for  payment  on  March  6,  1913. 
This  left  a  balance  on  hand  or  on  deposit  of 
15,239.00  on  March  1,  1913,  which  be  claimed 
belonged  to  his  brother,  J.  W.  Stuart  a  nonresi- 
dent of  Brown  coun^.  But  this  money  was  in 
Brown  county  on  March  1,  1913,  and  should 
have  been  taxed,  but  the  commissioners  failed 
to  find  against  him.  It  is  said  the  matter  will 
be  reviewed  by  the  state  tax  commission  and 
left  for  them  to  decide." 

Held,  that  the  article  is  not  libelous  on  its 
face. 

[Ed.  Note. — ^Por  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  §  404;    Dec.  Dig.  «=3l45.] 

2.  Libel  and  Slandeb  €=3162— Infobuation 
— liLBELOUB  Publication— Innuendo. 

An  innuendo  is  used  to  explain  the  mean- 
ing of  words  employed  by  the  defendant  but  not 
to  change  or  enlarge  their  natural  meaning, 
and  whether  a  publication  is  lil>elous  per  sc  or 
the  language  thereof  will  bear  the  interpretation 
or  convey  the  meaning  ascribed  to  it  in  the  in- 
nuendo are  questions  of  law  for  the  court 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  $$  417,  419-424,  426,  427 ; 
Dec.  Dig.  «=»152.] 
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3.  IiTBBL  AND  SlANDSB  ®=9lS2— ImDRUATIOIT 

—Inn  DEN  00— Taxation  . 

The  umuendo  herein  used  has  been  examin- 
ed,, and  it  is  held  that  it  places  an  interpreta- 
tion upon  the  lan^age  of  the  publication  which 
it  will  not  bear. 

[Ed.  Note. — For  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  f  {  417,  419^34,  426,  427 ; 
Dec.  Dig.  <S=>152.1 

Appeal  from  District  Court,  Brown 
County. 

A  G.  Huff  was  convicted  of  unlawfully 
publishing  a  libel,  aqd  appeals.  Reversed, 
and  defendant  discharged. 

A  JH.  Crane  and  Walter  B.  Brown,  botb  of 
Atchison,  and  Sample  F.  Newlon,  of  Hia- 
watha, for  appellant  S.  M.  Brewster,  Atty. 
Gen.,  and  W.  B.  Archer,  of  Hiawatha,  for  the 
State. 

JOHNSTON,  O.  J.  In  an  InformaUon  filed 
In  the  district  court  of  Brown  county  on 
September  8,  1914,  A  G.  Huff  was  charged 
with  having  willfully,  unlawfully,  and  ma- 
liciously published,  on  September  3,  1914,  a 
libel  concerning  Wm.  1.  Stuart  Huff  was 
the  owner,  editor,  and  publisher  of  the  Ham- 
lin Reporter,  a  weekly  newspaper  published 
at  Hamlin  and  of  general  circulation  In 
Brown  county.  Wm.  I.  Stuart  was  the  Judge 
of  the  Twenty-Second  Judicial  district,  which 
Includes  Brown  county.  In  the  election  of 
1914  Judge  Stuart  was  a  candidate  for  re- 
election to  succeed  himself,  and  opposing 
him  was  another  candidate  whom  Huff  sup- 
ported. It  appears  that  a  d^mty  assessor 
complained  that  Judge  Stuart  had  ftilled  to 
list  all  of  his  personal  property  for  taxation, 
and  an  Inquest  was  had  before  the  board  of 
county  commissioners  on  September  1,  1914, 
who  found  that  Judge  Stuart  had  made  a 
proper  return  of  it  Concerning  the  inquest 
Huff  wrote  and  published  the  following  arti- 
cle, which  Is  the  publication  of  which  com- 
plaint is  made: 

"The  Stuart  Investigation. 

"The  hivestigation  of  Wm.  I.  Stuart  before 
the  county  commissioners  Tuesday  showed  that 
on  March  1,  1913,  he  had  on  deposit  in  the  Citi- 
sens'  State  Bank,  of  Hiawatha,  $19,180.00.  He 
produced  checks  enough  to  offset  tins  amount, 
all  but  $1,239.00.  which  he  had  on  deposit  and 
failed  to  show  checks  for,  and  in  addition  to 
this  he  had  drawn  a  che(»  on  March  1,  1913, 
for  $4,000.00,  made  payable  to  himself,  and 
which  he  presented  for  payment  on  March  (T, 
1913.  This  left  a  balance  on  hand  or  on  deposit 
of  $5,239.00  on  March  1,  1913,  which  he  claim- 
ed belonged  to  his  brother,  J.  W.  Stuart,  a 
nonresident  of  Brown  county.  But  this  money 
was  in  Brown  county  on  March  1,  1913,  and 
should  have  been  taxed,  but  the  commissioners 
failed  to  find  against  him.  It  is  said  the  mat- 
ter will  be  reviewed  by  the  state  tax  commis- 
sion and  left  for  them  to  decide." 

A  motion  to  quash  the  information  was 
overruled,  and  at  the  close  of  the  plaintiff's 
evidence  defendant  moved  that  the  Jury  be 
instructed  to  return  a  verdict  of  not  guilty, 
but  this  motion  was  overruled.  The  Jury 
found  Huff  guilty,  and,  his  motion  in  arrest 


ot  Judgment  being  overruled,  he  was  seoteno- 
ed  to  pay  a  fine  of  $25,  and  costs.  From  this 
Judgment  Huff  appeals. 

[1,  t]  Does  the  Information  state  a  public 
offense?  Is  the  controlling  question  presented 
for  determination.  The  publication  purports 
to  be  a  report  of  an  investigation  had  before 
the  board  of  county  commissioners  as  to  -the 
listing  of  property  for  taxation.  In  effect, 
It  recites  that  prim  to  March  1,  1913,  Judge 
Stuart  bad  checked  and  paid  out  all  of  the 
money  which  he  had  deposited  in  a  bank, 
except  the  sum  of  $1,289.  It  Is  further  stat- 
ed that  on  March  Ist  he  had  drawn  a  chedt 
payable  to  himself  for  $4,000,  which  was  not 
presented  until  March  6th.  There  is  no  sug- 
gestion that  any  part  of  the  deposit  was  sub- 
ject to  taxation,  except  the  two  items  men- 
tioned, which  amount  to  $6,239,  and  as  to 
this  amount  it  is  said  that  Judge  Stuart 
claimed  that  It  belonged  to  his  brother,  who 
is  a  nonresident  There  Is  no  Imputation 
that  Judge  Stuart  did  not  make  a  complete 
return  of  all  of  his  own  property,  but  It  Is 
stated  that  this  amount  which  belonged  to 
his  brother  was  In  Brown  county  on  March 
1st,  and  should  have  been  taxed.  The  state- 
ments are  not  libelous  per  se.  It  is  not 
charged  that  Judge  Stuart  made  any  mis- 
representation as  to  the  money  on  hand,  or 
that  he  is  guilty  of  any  wrong  or  fraud.  The 
statute  provides  for  the  listing  of  property 
for  taxation,  and  every  person,  when  called 
upon  by  an  assessor,  is  required  to  make  a 
verified  statement  of  the  personal  property 
which  he  is  required  to  list  either  as  owner 
or  In  any  other  capacity.  It  la  also  provided 
that,  If  he  falls  to  make  such  a  list  or  state- 
ment when  called  upon,  or  knowingly  makes 
a  false  one,  he  will  be  guilty  of  a  misde- 
meanor. Gen.  Stat  1909,  i  9225.  As  we  have 
seen,  the  publication  does  not  Imply  that 
Judge  Stuart  failed  to  list  any  of  his  own 
property,  nor  does  It  carry  the  implication 
that  he  made  a  false  statement  as  to  his 
brother's  property.  The  language  Is  not 
ambiguous,  and  manifestly  It  has  no  covert 
meaning.  It  does  not  charge  Judge  Stuart 
with  a  purpose  to  wrong  or  defraud  the 
state  or  of  having  done  so  at  alL  There  is 
no  statement  either  that  any  one  understood 
the  language  to  convey  the  meaning  that  he 
was  guUty  of  wrong  or  fraud,  and,  in  the  ab- 
sence of  explanatory  averments,  the  lan- 
guage does  not  state  an  offense.  O'Connell 
V.  Shontz,  126  Iowa,  709,  102  N.  W.  807.  The 
statement  is  no  more  than  to  say  that, 
because  the  money  of  his  nonresident  brother 
was  in  Brown  county  on  March  1st  It  was 
subject  to  taxation.  The  writer  assumed,  as 
all  others  interested  appear  to  have  done, 
that  the  money,  $5,239,  belonged  to  a  non- 
resident, and  the  only  question  of  dispute 
was  whether  that  money,  which  happened 
to  be  In  Brown  county  on  March  1st,  was 
subject  to  taxation.    That  raised  a  question 
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of  law,  and  tlie  commtealoners  determined 
that  the  money  was  not  subject  to  taxation 
In  Kansas.  Tbe  defendant  erpressed  a  con- 
trary opinion,  bat,  even  tf  tbe  defendant  Is 
mistaken  as  to  the  law  upon  the  point.  It 
would  hardly  subject  blm  to  prosecution  and 
to  punishment.  Tbe  money  collected  by 
Judge  Stuart  as  the  agent  of  his  brother  Is 
not  necessarily  to  be  listed  or  returned  for 
taxation.  It  Is  provided  that  money  col- 
lected by  an  agent  which  Is  to  be  immediate- 
ly transferred  to  the  principal  shall  not  be 
listed  by  the  agent  for  taxation.  Gen.  Stat 
1909,    {   9221. 

[2]  It  is  dear  that  the  publication  is  not 
Ul)elous  on  its  face,  and  the  auestion  arises 
whether  the  Information  has  been  strengthen- 
ed by  the  innuendo.  It  is  alleged  in  the  in- 
nuendo that  the  defendant  implied  that 
Judge  Stuart  had  $5,239  on  hand  subject  to 
taxation  which  he  had  failed  to  list,  and 
that  he  bad  falsely  sworn  to  a  personal  prop- 
erty statement,  and  had  thereby  committed 
a  crime.  The  purpose  of  an  innuendo  is  to 
explain  the  meaning  of  published  words  to 
which  it  refers,  and  not  to  add  to  or  restrict 
the  obvious  and  natural  meaning  of  the 
published  words.  State  v.  Osbom,  54  Kan. 
473,  38  Pac.  572;  State  v,  Grinstead.  62 
Kan.  593,  64  Pac.  49;  Cooper  v.  Seavems,  81 
Kan.  267,  105  Pac.  509,  25  L.  R.  A.  (N.  S.) 
917,  135  Am.  St  Bep.  359.  As  we  have 
seen,  the  publication  is  not  libelous  per  se, 
and  it  cannot  be  said  that  it  is  ambiguous, 
ironical,  or  that  it  was  used  in  a  double 
sense.  The  published  words  are  not  open 
to  the  meaning  attributed  to  them  by  the  in- 
nuendo, and  the  natural  and  obvious  mean- 
ing of  words  cannot  be  changed  or  enlarged 
in  that  way.  The  publication  is  that  the 
property  of  the  nonresident  was  in  the  coun- 
ty, and  therefore  subject  to  taxation,  while 
the  meaning  ascribed  to  the  publication  by 
the  innuendo  is  that  Judge  Stuart  had  false- 
ly sworn  to  Ills  personal  property  statement, 
and  had  made  a  false  return  of  his  property. 
Whether  the  language  used  will  bear  the 
interpretation  or  will  convey  the  meaning 
attributed  to  it  in  tbe  tnneundo  is  a  question 
of  law  for  tbe  court  That  employed  by  the 
defendant  is  obvious,  and  it  is  clear  that  the 
innuendo  places  a  construction  upon  it  which 
it  will  not  l>ear.  The  rule  in  such  a  case 
has  been  stated  in  Kewell  on  Slander  and 
Libel  (3d  Ed.),  i  338: 

"Where  the  words  can  bear  but  one  meaning, 
and  that  la  obviously  not  defamatory,  no  innu- 
endo or  other  allegation  In  the  pleadings  can 
make  them  so,  and  no  action  lies.  Ko  parol  evi- 
dence is  admissible  to  explain  tbe  meaning  of 
ordinary  English  words,  in  the  absence  of  spe- 
cial circumstances  showing  that  the  words  do 
not  bear  their  usual  signification.  'It  is  not 
right  to  say  that  a  judge  is  to  aSect  not  to 
know  what  everybody  else  knows — the  ordinary 
use  of  the  B^glish  language.'  " 

See,  also,  25  Cya  449;  18  A.  &  E.  Ekicyc 
of  Ia  (2d  Kd.)  981;   Townshend  on  Slander 


[and  Ubel  (4tb  Bd.)  {  336;  note  31  L.  R.  A. 
(N.  S.)  140;  Nichols  v.  Dally  Reporter  Co., 
30  Utah,  74,  83  Pac.  573,  3  K  R  A.  (N.  S.) 
339,  116  Am.  St  Rep.  796,  8  Ann.  Cas.  841; 
Newell  on  Slander  and  Libel  (8d  Ed.)  i  751, 
762. 

It  must  be  held  that  the  Information  does 
not  charge  an  ofTense,  and  therefore  the 
Judgment  of  the  district  court  is  reversed, 
and  the  defendant  is  discharged.  All  tbe 
Justices    concurring. 


STATE  V.  RICHMOND.    (No.  19921.) 

(Supreme  Court  of  Kansas.    Nov.  6,  1915.) 

(ByUahu*  hv  tie  Court.) 

1.  IHDICTMEWT    AKD    iNFOSMATIOIf    «=>125  — 

DtjPLicrrr  —  False    Pbetenses  —  Conspib- 

AOT. 

An  information  charging  in  one  count  that 
defendants  conspired  together  to  defraud  a  cor- 
poration and  Dy  fraudulent  representations, 
wliich  are  set  forth,  obtained  from  it  its  bank 
check,  by  means  whereof  they  obtained  a  cer- 
tain sum  of  money,  and  there^  defrauded  the 
corporation,  charges  but  one  offense. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  §§  334-400;  Dec 
Dig.  <S=>125.] 

2.  iNDICmBItT    AND     INFORMATION    ®=»71    — 

Cbbtajntt. 

The  information  in  this  case  is  held  sufS- 
ciently  definite  and  certain  to  enable  defendant 
to  learn  the  exact  nature  of  the  offense  cliarged. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  {g  144,  174,  193, 
194;    Dec  Dig,  <S=»71.] 

3.  Criminal  Law  «=»423— Acts  and  Decla- 
batiohb  of  Coconsfikatob  —  Admissibil- 

ITT. 

■WTiere  the  state  offers  evidence  which  tends 
to  support  its  claim  that  a  conspiracy  to  com-, 
mit  a  felony  continued  to  exist  for  the  purpose 
of  concealing  evidence  of  the  offense  charged, 
the  acts  and  declarations  of  one  conspirator  in 
furtherance  of  the  conspiracy,  or  while  it  con- 
tinues, are  admissible  against  a  coconspirator. 
[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {§  989-1001;  Dec  Dig.  <g=» 
423.] 

4.  Chimihal  Law  <S=»867— Dischaboi  of  Ju- 

BY— DiSCBETION. 

The  sound  discretion  of  the  trial  court  must 
determine  what  is  the  proper  course  when,  in 
thet  progress  of  a  criminal  trial,  it  is  brought 
to  the  court's  attention  that  an  attempt  has  been 
made  to  corrupt  tbe  Jury.  On  the  facts  stated 
in  the  opinion,  it  is  held  that  there  was  no  abuse 
of  discretion  in  denying  defendant's  motion  to 
discharge  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  2071-2078 ;  Dec  Dig.  *=» 
867.] 

Appeal  from  District  Court  Saline  County. 

Clifton  Richmond  was  convicted  of  con- 
spiracy to  cheat  and  defraud,  and  appeals. 
Affirmed. 

Ritchie  6c  Spencer,  of  Salina,  for  appel- 
lant S.  M.  Brewster,  Atty.  Gen.,  and  L.  W. 
Hamner,  of  Salina,  for  tbe  State. 

PORTER,  J.  The  defendant  appeals  from 
a  conviction  upon  the  thirteenth  count  in  an 
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isformatioD,  which  connt  charged  In  sub- 
stance: 

"  *  *  *  That  the  defendant  Bichmond  and 
one  W.  S.  Conway  conspired  together  with  the 
intent  to  cheat  and  defraud  the  Lee  Hardware 
Company,  a  corporation,  hy  falsely  and  franda- 
lently  representing  that  the  Lee  Hardware  Com- 
pany was  indebted  to  the  Santa  F6  Bailway 
Company  on  certain  freight  bills,  which  the  de- 
fendants, Bichmond  and  W.  S.  Conway,  un- 
lawfully and  feloniously  presented  to  the  Lee 
Hardware  Company  as  genuine,  true,  and  cor- 
rect freight  bills,  and  that  the  same  were  is- 
sued in  evidence  of  freight  charges  for  freight 
actually  carried  by  the  said  railway  company 
for  the  Lee  Hardware  Company,  and  that  by 
means  of  said  felonious  and  fraudulent  freight 
bills  induced  the  Lee  Hardware  Company  to  de- 
liver its  bank  check  of  the  value  of  $151.69, 
and  by  means  thereof  did  obtain  from  said  Lee 
Hardware  Company  the  sum  of  $70,  thereby  de- 
frauding the  Lee  Hardware  Company  in  the 
Bum  of  $70." 

[1,2]  His  first  complaint  Is  that  a  motion 
to  quash  should  have  been  allowed,  because 
the  charge  is  so  Indefinite  and  uncertain 
that  he  was  unable  to  learn  therefrom  the 
exact  nature  of  the  offense  alleged  against 
him.  We  cannot  see  wherein  It  lacks  def- 
initeness  or  certainty,  and  are  not  impressed 
with  the  dalm  that  defendant  was  not  suf- 
ficiently informed  of  the  exact  nature  of  the 
offense  charged. 

The  defendant  also  moved  to  require  the 
state  to  elect  upon  which  one  of  two  charges, 
which  he  contends  are  contained  in  this 
count,  it  would  proceed  against  him.  His 
contention  is  that  the  count  Is  bad  for  du- 
plicity ;  that  it  charges  one  felony  in  obtain- 
ing money  by  false  and  fraudulent  repre- 
sentations, and  another  in  obtaining  the  sig- 
nature to  a  bank  check  by  certain  false  and 
fraudulent  representations.  These  objections 
are  all  fully  answered  by  the  following  cases: 
State  V.  Brlggs,  74  Kan.  377,  86  Pac,  447, 
7  Li  K.  A.  (N.  S.)  278,  10  Ann.  Cas.  904; 
State  V.  Meade,  56  Kan.  690,  44  Pac.  619; 
State  v.  McDonald,  59  Kan.  241,  52  Pac.  453 ; 
State  V.  Palmer,  50  Kan.  318,  32  Pac.  29. 

In  the  Meade  Case,  supra.  It  was  contend- 
ed that  a  count  in  an  information  was  bad 
for  duplicity;  that  it  charged  two  separate 
offenses — ^flrst,  obtaining  a  signature  to  a 
written  instrument  by  false  pretenses;  and, 
second,  obtaining  money  by  false  pretenses. 
The  court  held  that  when  the  acts  men- 
tioned— 

"  •  •  *  have  been  committed  by  the  same  per- 
son at  the  same  time,  they  may  be  coupled  to- 
gether in  a  single  connt  as  constituting  a  single 
offense.  In  such  cases  each  one  of  the  acts  may 
be  considered  as  representing  a  step  or  stage 
in  the  same  offense,  and  all  combined  may  be 
set  forth  in  the  same  count  and  treated  as  a 
single  violation  of  law.  State  v.  Pryor,  53  Kan. 
657  [37  Pac  169]."    56  Kan.  693,  44  Pac  620. 

[3]  It  is  insisted  that  there  was  no  evi- 
dence to  show  that,  when  the  check  was  ob- 
tained, the  Lee  Hardware  Company  had  any 
money  in  the  bank,  or  that  the  check  was 
paid  by  the  bank.  It  was  shown  by  proof 
that  in  exchange  for  the  check  the  bank  is- 
sued a  draft  payable  to  the  treasurer  of  the 


railway  company,  and  that  the  draft  was 
paid  in  regular  course.  The  draft  went  into 
the  bands  of  Conway,  the  agent  of  the  rail- 
way at  Salina,  who  was  charged  in  the  same 
Information  with  having  conspired  with  the 
defendant  Bichmond  to  commit  the  offense. 
The  defendants  demanded  and  were  granted 
separate  trials.  There  was  no  error  in  the 
admission  of  evidence  showing  changes  and 
mutilations  of  books  and  records  of  the  rail- 
way company,  the  effect  of  which  was  to 
destroy  evidence  of  the  crime  and  the  con- 
spiracy. Nor  was  there  error  in  the  admis- 
sion of  evldoice  of  statements  made  by  Con- 
way in  the  defendant's  absence,  for  the  rea- 
son that  it  was  claimed  by  the  state,  through- 
out the  trial  and  In  the  information,  that 
a  conspiracy  existed  between  the  two  which 
had  for  its  object  and  purpose,  not  only  the 
commission  of  the  numerous  felonies' charg- 
ed, but  also  the  concealment  of  evidence  tend- 
ing to  prove  the  same^  and  that  the  con- 
spiracy continued  after  the  Lee  Hardware 
Company  discovered  that  for  a  number  of 
years  it  had  been  systematically  defrauded 
by  its  employe,  the  defendant,  and  Conway, 
the  agent  of  the  railway  company.  It  cannot 
be  said  that  the  state  failed  to  establish  by 
substantial  proof,  circumstantial  and  direct, 
the  conspiracy  and  the  fact  that  It  continued 
and  included  the  commission  of  other  fel- 
onies for  the  purpose  of  concealing  evidence 
of  the  original  crimes.  The  law  is  well  set- 
tled, and  defendant's  own  brief  sets  forth 
numerous  citations  from  authorities  to  the 
effect  that  the  acts  and  declarations  of  one 
conspirator  are  admissible  against  a  cocon- 
spirator, if  they  are  made  or  performed  in 
aid  or  execution  of  the  conspiracy,  or  while 
it  still  exists.  The  authorities  cited  in  the 
brief  holding  inadmissible  acts  or  declara- 
tions of  a  coconspirator  after  the  conspiracy 
has  ceased  need  not  be  considered.  See,  how- 
ever, SUte  V.  Adams,  20  Kan.  311;  State  v. 
Boyland,  24  Kan.  186,  188;  12  Cyc.  43S;  3 
Encyclopedia  of  Evidence,  p.  432. 

[4]  During  the  trial  the  court  stated  to 
the  Jury  that  information  had  been  received 
of  an  attempt  to  bribe  the  Jury,  and  called 
upon  any  Juror  who  had  been  approached  to 
make  a  full  disclosure  of  the  fact  One  Juror 
arose  and  stated  tliat  he  had  received  a  com- 
munication. The  others  were  sent  from  the 
room,  and  his  examination  disclosed  that 
some  person,  to  him  unknown,  had  handed 
him  a  note  offering  him  $90  to  acquit  the  de- 
fendant. He  testified  that  he  did  not  be- 
lieve the  circumstance  would  have  any  weight 
in  determining  bis  verdict.  Being  pressed  in 
cross-examination  by  defendant's  counsel  to 
say  whether  he  felt  that  the  defendant  or 
his  attorneys  were  in  any  way  responsible 
for  the  communication,  he  stated  that  he 
would  be  obliged  to  answer  in  the  affirmative. 
No  evidence  was  offered  by  either  side  In  ref- 
erence to  the  matter.  The  court  denied  the 
motion  of  defendant  to  discharge  the  Jury. 
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The  sound  discretion  of  the  trial  court  mast 
determine  what  Is  the  proper  coarse  in  a 
situation  of  tills  kind,  arising  suddenly  in 
the  progress  of  a  criminal  trial,  and,  unless 
an  abase  of  discretion  Is  shown,  the  court's 
action  should  be  upheld.  Obviously,  it  would 
not  do  to  lay  down  a  rule  that  in  all  such 
situations  the  Jury  must  be  discharged,  for 
that  would  offer  a  premium  upon  corruption, 
and  encourage  attempts  to  tamper  with  Ju- 
ries. The  record  contains  nothing  to  indi- 
cate an  abuse  of  discretion  In  denying  the 
motion  to  discharge  the  Jury. 

We  find  no  error  in  the  instructions,  and 
conclude  that  defendant  was  given  a  fair  and 
impartial  trial,  and  the  Judgment  is  there- 
fore affirmed.    All  the  Justices  concurring. 


BROWN  et  aL  v,  BROWN  et  aL  (No.  19532.)» 
(Supreme  Court  of  Kansas.    Not.  6,  1915.) 

(Svllabut  by  the  Court.) 

1.  Deeds  «=»211— Sufficiency  or  Evidence. 

The  evidence,  in  an  action  for  the  cancella- 
tion of  a  deed,  held  to  support  a  judgment  for 
the  defendants. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  S{  637-647 ;   Dec  Dig.  «=»211.] 

2.  Witnesses  €=»159f— Communication  with 
I^BBON  Since  Deceased — ADMissiBrLmr. 

Testimony  which  is  within  the  letter  of  the 
statute  forbidding  a  witness  to  testify  to  com- 
munications had  with  a  person  since  deceased, 
under  whom  be  claims,  is  not  rendered  admis- 
sible by  the  fact  that  it  is  offered  for  the  pur- 
Sose  of  showing  the  state  of  the  mind  of  the 
ecedent,  upon  an  issue  of  mental  capacity. 
[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  «  629,  664,  666-669,  671-682:' Dec 
Dig.   <g=»15l).] 

8.  Evidence  ^=>478,  510— Opinion  Etidenok 

—Mental  Cokpetenct. 

The  rule  that  a  witness  may  not  give  a 
mere  abstract  statement  that  in  his  opinion  a 
person  was  or  was  not  capable  of  making  a  par- 
ticular contract  applies  to  nonprofessional  tes- 
timony, based  upon  personal  association,  as  well 
as  to  that  of  medical  experts,  in  reply  to  Iiypo- 
thetical  questions. 

[Ed.  Note. — For  other  cases,  see  ICvidence, 
Cent.  Dig.  {§  2242-2244,  2314 ;  Dec  Dig.  «=> 
478,  610.] 

Appe«l  from  Dtatrlct  Ciourt,  Douglas 
(Tounty. 

Action  I)y  S.  Ia  Brown  and  others,  as  heirs, 
etc.,  against  S.  M.  Brown  and  others,  as 
hdrs,  etc  From  Judgment  for  defendants, 
plaintiffs  appeaL    Affirmed. 

A.  O.  Wilson,  J.  B.  Wilson,  and  B.  V. 
Pardee,  all  of  lAwrence,  for  appellants.  Ed- 
win D.  McKeever,  of  Topeka,  for  appellees. 

MASON,  J.  The  widow  and  some  of  the 
other  heirs  of  the  grantor  brought  an  action 
against  the  grantee  to  set  aside  a  deed  that 
had  been  made  by  George  W.  Brown  and 
his  wife  to  his  son,  W.  O.  Brown,  on  the 
ground  of  want  of  mental  capacity,  fraud, 
and  undue  influence.  A  Judgment  was  ren- 
dered for  the  defendants,  and  the  plaintiffs 
appeal. 


[1]  The  deed  was  made  on  January  9, 
1912.  George  W.  Brovra  was  then  over  90 
years  of  age.  He  died  on  the  19th  of  the 
following  May.  The  evidence  of  some  of  the 
witnesses  strongly  supported  the  view  that 
at  the  time  of  the  execution  of  the  deed  he 
was  incompetent  to  transact  business  of  that 
character,  while  others  testified  directly  to 
the  contrary.  The  evidence  was  largely  oral, 
and  the  decision  of  the  trial  court  must  con- 
trol. The  plaintiffs  insist  that  Wi,  O.  Brown 
had  been  acting  as  the  business  agent  of  Iiis 
father,  and  sustained  toward  him  such  a  con- 
fidential and  fiduciary  relation  as  to  cast 
upon  iiim  the  burden  of  proving  that  the 
transaction  was  fairly  conducted  and  that 
the  deed  was  given  upon  a  Just  and  adequate 
consideration.  E:vidence  was  given  tending 
to  establish  such  an  agency  and  relationship, 
but  we  are  not  advised  of  the  credence  or 
weight  given  it  by  the  trial  court,  as  no 
special  findings  were  made  or  asked  for. 
We  think,  however,  there  was  sufficient  evi- 
dence to  support  a  finding,  which  the  court 
must  be  deemed  to  have  made,  that  the 
grantors  were  fairly  dealt  with,  and  acted 
upon  a  full  understanding  of  the  situation. 
In  Hill  v.  Miller,  50  Kan.  659,  32  Pac.  354, 
an  Instruction  was  approved  to  the  rffect 
that  to  sustain  the  deed  there  Involved  the 
grantee  was  required  to  show  affirmatively, 
"so  far  as  practicable,"  among  other  things, 
that  he  gave  a  Just  and  adequate  considera- 
tion. If  the  present  circumstances  are  suf- 
ficiently similar  to  impose  the  same  rule,  no 
error  is  shown,  for  the  evidence  warranted 
a  reasonable  Inference  of  a  valuable  and 
adequate  as  well  as  a  sufficient  consideration. 
A  witness  testified  that  a  similar  deed  had 
been  prepared  shortly  before  that  under  con- 
sideration, and  at  tliat  time  the  grantors 
stated  in  effect  that  it  was  no  more  than 
right  that  they  should  deed  the  property  to 
the  grantee,  because  he  had  looked  after 
them  for  quite  a  while,  and  they  expected 
him  to  do  so  as  long  as  they  lived. 

A  contention  Is  made  that  no  delivery  of 
the  deed  was  shown.  The  notary  public 
before  whom  it  was  acknowledged  testified 
that  he  took  it  after  its  execution,  for  the 
purpose  of  affixing  his  seal  at  his  office; 
that  his  impression  and  best  recollection  was 
that  he  asked  the  grantors  what  he  should 
do  with  It,  and  they  told  him  be  was  to  give 
it  to  the  grantee,  which  he  did.  He  was  not 
very  positive  in  bis  statement,  but  its  effect 
was  for  the  determination  of  the  trial  court 
1  Wlgmore  on  Evidence,  {{  726-728. 

[2]  Objections  are  made  to  the  admission 
and  rejection  of  evidence.  There  was  suffi- 
cient competent  evidence  to  sustain  the  judg- 
ment; and,  as  no  Jury  was  used,  it  is  not 
necessary  to  determine  whether  any  was  ad- 
mitted that  was  incompetent  The  widow  of 
George  W.  Brown  was  asked  wliat  his  de- 
sires and  intentions  had  t)een  concerning  the 
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dlsposltlou  of  his  property  after  his  death. 
She  answered: 

"Nothing,  only  he  wanted  to  sell  a  house  and 
80  many  lots— was  to  be  sold— l^ll— answer  it 
after  a  while.  He  wanted  it  sold  and  put  the 
money  in  the  bank  for  oar  support." 

Tlie  qnestloii  was  objected  to  on  various 
grounds,  and  on  motion  the  answer  was 
atrlcben  out  The  plaintiffs  complain  of 
the  ruling.  The  testimony  was  in  the  na- 
ture of  a  conclusion,  which  might  have  been 
based  on  conversations  that'  would  not  have 
been  competent  But  In  any  event  It  was 
obviously  not  of  vital  importance.  An  ob- 
jection was  sustained  to  a  question  asked 
of  this  witness  concerning  her  husband's 
mental  condition,  but  she  was  afterwards 
permitted  to  testify  fully  on  this  point  so 
that  no  prejudice  could  have  resulted.  One 
of  the  plaintiffs,  a  daughter  of  George  W. 
Brown,  was  called  as  a  witness  and  ask6d 
what  observations  she  had  made  of  her  fa- 
ther's condition.  In  reply  she  undertook  to 
tell  what  he  had  said.  This  was  excluded, 
obviously  oa.  the  ground  that  It  trans- 
gressed the  rule  concerning  communications 
with  persons  since  deceased.  Civ.  Code,  { 
320  (Oen.  St  1009,  }  6014).  The  plaintiffs 
contend  that  a  witness  may  narrate  what 
was  told  to  him  by  a  person  since  deceased, 
under  whom  he  claims,  if  the  purpose  of  the 
testimony  Is  to  show  the  state  of  the  speak- 
er's mind.  Such  testimony  was  In  one  in- 
stance held  admissible,  but  the  ruling  was 
rescinded  on  an  application  for  a  rehearing. 
Bannon  v.  Patrick  Bannon  Sewer  Pipe  Co., 
136  Ky.  656,  575,  U9  S.  W.  1170,  124  S.  W. 
843.  Some  courts  exclude  the  opinion  of 
sucb  a  witness  as  to  mental  capacity,  where 
it  is  founded  upon  communications  concern- 
ing which  he  would  not  be  i)ermltted  to  tes- 
tify. 40  Cyc.  2323.  The  language  of  the 
statute  is  explicit  and  does  not  admit  of  an 
exception  based  upon  the  purpose  for  which 
the  commnnlcatlon  is  offered. 

[3]  A  witness  was  asked  his  opinion  as  to 
the  ability  of  George  W.  Brown  to  dispose 
of  real  property,  to  make  contracts  on  a 
large  scale  and  to  dispose  of  all  his  prop- 
erty, on  the  day  the  deed  was  made.  An 
objection  to  the  question  was  sustained. 
It  appears  to  fall  within  the  rule  that  tes- 
timony may  not  be  given  broadly  that  a 
person  was  or  was  not  capable  of  making  a 
deed,  because  that  involves  the  opinion  of 
the  witness  as  to  what  condition  of  mind 
is  necessary  for  that  purpose.  Coblentz  v. 
Pntifer,  87  Kan.  719,  726,  125  Paa  30,  42 
L.  B.  A.  (N,  S.)  298.  In  the  case  dted  the 
evidence  held  to  be-  incompetent  was  glveu 
by  medical  experts,  in  answer  to  hypo- 
thetical questions.  The  plaintiffs  contend 
that  this  rule  should  not  be  applied  to  non- 
expert witnesses,  testifying  from  personal 
acquaintance,  but  no  good  reason  is  ap- 
I)arent  for  a  distinction  In  that  regard.  The 
precise  form  in  which  evidence  Is  offered! 


is  not  always  important  So  far  as  con- 
cerns the  material  matters  sought  to  be 
elicited  by  the  question  ruled  out  they  were 
Dully  covered  by  the  testimony  of  the  wit- 
ness. Other  complaints  of  rulings  rejecting 
evidence  are  not  thought  of  enough  import- 
ance to  require  discussion.  Moreover,  as  in 
the  case  of  the  two  matters  last  discussed, 
the  que8ti<nis  argued  are  not  really  in  is- 
sue, since  the  rejected  evidence  was  not  pre- 
sented at  the  hearing  of  the  motion  for  a  new 
trial,  as  required  by  the  statute  (Civ.  Code, 
S  307  [Oen.  St  1000,  J  5901]),  and  therefore 
the  plaintiffs  have  not  shown  that  they  were 
prejudiced  by  the  rulings. 

The  Judgment  is  affirmed.     All  the  Jus- 
tices concurring. 


COWUBY  COUNTY  NAT.  BANK  v.  BAW- 

UNS-DOBBS  ELEVATOR  CO. 

et  aL     (No.  10321.) 

(Supreme  Court  of  Kansas.    Nov.  6,  1916.) 

(Syaahui  hv  tl^«  Court.) 

1.  Wabehousemkn  «=>12— Reckipt— Owneb- 
SHip  OF  Goods. 

The  provision  of  the  Uniform  Warehouse 
Receipts  Act  (Gen.  St  1900,  (  8367)  that,  if  a 
receipt  is  issued  for  goods  of  which  the  ware- 
houseman is  owner,  the  fact  of  such  ownership 
must  be  stated,  is  met  by  naming  the  warehonse- 
man  as  the  person  from  whom  the  goods  were 
received,  and  subject  to  wlwse  order  they  are 
held. 

[Ed.  Note.— For  other  cases,  see  Warehouse- 
men, Cent.  Dig.  |§  10-24;   Dec.  Dig.  «=>12.] 

2.  Warehousemen  «=»13— IsstTAacE  or  New 
Receipts-Application  of  SrArnrE. 

The  statute  providing  that  where  a  part  of 
the  grain  represented  by  a  warehouse  receipt  is 
delivered,  a  new  receipt  may  be  issued  for  the 
remainder,  which  must  bear  the  same  date  and 
recite  its  relation  to  the  original,  has  no  appli- 
cation to  a  transaction  by  which  one  holding  a 
receipt  as  security  surrenders  it  to  the  debtor 
in  exchange  for  a  different  receipt  of  a  later  date 
for  a  less  amount  of  grain,  even  when  such  debt- 
or is  the  warehouseman. 

[Ed.  Note.— For  other  cases,  see  Warehouse- 
men, Cent  Dig.  {§  25-27 ;   Dec.  Dig.  <S=>13.] 

3.  New  Tbiai.  9=3l50  —  Newlt  Discovesed 
Evidence  —  Doctiment  in  Possession  of 
Advbbse  Paett— Affidavit. 

One  who  asks  a  new  trial  because  of  newly 
discovered  evidence,  consisting  of  a  document 
in  the  possession  of  the  adverse  party,  is  re- 
quired to  produce  such  legal  evidence  as  is  avail- 
able concerning  its  existence  and  contents.  An 
affidavit  thereof  made  upon  information  and  be- 
lief, which  states  no  probative  facts  within 
the  knowlecke  of  the  affiant  is  not  sufficient 
where  no  effort  is  shown  to  require  a  produc- 
tion of  the  document  by  its  possessor. 

[Ed.  Note. — For  other  cases,  see  New  Trial, 
Cent  Dig.  fS  306-310 ;   Dec.  Dig.  «=>150.] 

Appeal  from  District  Court  Cowley 
County. 

Action  by  the  Cowley  County  National  Bank 
against  the  Kawllns-Dobbe  Elevator  Company 
and  the  Title  Guaranty  &  Surety  Company. 
From  Judgment  for  plaintiff,  the  Surety  Com- 
pany appeals.  Affirmed. 
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J.  A.  McDennott,  of  Winfleld,  for  appel- 
lant. Jackson  &  Noble  and  W.  P.  Hackney, 
all  of  Winfleld,  and  J.  T.  Lafferty,  o*  Kan- 
sas City,  Mo.,  for  appellee  bank. 

MASON,  J.  The  Cowley  County  National 
Bank  beld  a  number  of  warehouse  receipts 
for  grain,  issued  by  the  Rawllns-Dobbs  Ele- 
vator Company,  as  collateral  security  for 
several  notes.  The  receipts  were  deposited 
with  the  bank  to  secure  notes  of  the  person, 
Arm,  or  corporation  to  which  they  were  re- 
spectively issued,  in  oqe  Instance  that  of  the 
elevator  company,  in  two  that  of  Rawlins, 
Beverly  &  Co.,  and  in  two  others  that  of  John 
Rawlins,  who  appears  to  have  had  charge 
of  the  business  of  both  these  concerns.  It 
developed  that  the  company  had  not  sufficient 
grain  on  hand  to  meet  the  receipts,  and  the 
bank  brought  an  action  against  the  com- 
pany for  the  shortage,  and  against  the  Title 
Guaranty  &  Surety  Company  as  surety  upon 
the  statutory  bond  given  by  the  elevator  com- 
pany for  the  faithful  performance  of  its  du- 
ties as  a  public  warehouseman.  Gen.  Stat. 
1909,  $  3347.  The  plaintiff  recovered  a  Judg- 
ment, and  the  surety  company  appeals. 

The  court  instructed  the  Jury,  in  effect, 
that  the  plaintiff  was  entitled  to  recover  the 
amount  unpaid  on  the  notes  (not  in  excess 
of  the  bond),  if  it  had  proved  tliat  It  held 
the  receipts  as  security  for  a  valid  and  sub- 
sisting indebtedness,  and  had  made  a  demand 
for  the  grain.  The  surety  company  made  no 
request  for  different  instructions,  but  con- 
tends that  other  issues  raised  by  its  answer 
should  have  been  submitted. 

[1]  One  of  the  receipts,  signed,  like  all  the 
rest,  by  the  Rawlins-Dobbs  Elevator  Com- 
pany, which  was  held  as  security  for  a  note 
of  that  coitapany,  contained  the  following 
language,  but  no  other  relating  to  the  owner- 
ship of  the  grain: 

"Received  in  storage  from  Rawlins-Dobbs 
Elevator  Company  fifty-five  hundred  and  twenty- 
five  bushels  of  wheat  inspected,  subject  to  the 
order  hereon  of  the  Bawlins-Dobba  .Elevator 
Company." 

The  surety  company  contends  that  this 
receipt  was  void  because  it  was  Issued  for 
goods  owned  by  the  warehouseman,  without 
stating  the  facts  of  such  ownership.  In  vio- 
lation of  the  statute,  which  reads: 

"Warehouse  receipts  need  not  be  in  any  par- 
ticular form,  but  every  such  receipt  must  em- 
body within  its  written  or  printed  terms:  *  •  • 
(h)  If  the  receipt  is  issued  for  goods  of  which 
the  warehouseman  is  owner,  either  solely  or 
jointly  or  in  common  with  others,  the  fact  of 
(uch  ownership."     Gen.  Stat.  1909,  §  8367. 

The  purpose  of  this  provision  is  thus  stat- 
ed by  the  commissioners  on  uniform  state 
laws: 

"As  some  abuses  have  arisen  from  warehouse- 
men issuing  receipts  on  their  own  goods,  it 
seemed  wise  that  when  they  issued  negotiable 
receipts  in  this  way,  the  document  should  carry 
notice  of  the  fact  on  its  face."  American  Uni- 
form Commercial  Acts,  p.  187. 

Where  a  warehouse  receipt  acknowledges 
the  receptton  of  goods  from  the  warehouse- 


man himself,  and  the  holding  of  them  sub- 
ject to  his  order,  the  fact  that  he  is  the  own- 
iT  is  stated  by  fair  implication;  the  document 
carries  on  Its  face  notice  of  his  ownership, 
and  the  purpose  of  the  statute  is  fully  met. 

[2]  The  defendant  pleaded  that  several  of 
the  receipts  were  not  Issued  in  good  faith  or 
for  value,  but  were  Issued  to  take  the  place 
of  earlier  receipts  for  larger  amounts  of 
grain,  at  the  request  of  the  bank,  when  the 
original  receipts  began  to  appear  old,  the 
purpose  being  to  cover  up  the  transactions 
between  the  bank  and  the  elevator  company '; 
that  the  new  receipts  were  not  given  the 
same  date  as  the  old  ones,  as  the  law  requir- 
ed; and  that  the  Indebtedness  to  the  bank 
was  not  reduced  when  the  change  was  made. 
The  evidence  shows  that  in  two  instances,  at 
the  suggestion  of  the  bank,  its  creditor  (in 
one  case  being  the  elevator  company)  deliv- 
ered a  new  receipt  (In  one  case  two)  t>earlng 
a  later  date,  in  exchange  for  the  old,  the  new 
representing  a  less  value,  there  being  no  cor- 
responding  reduction  of  the  debt  The  stat- 
ute provides  that: 

"In  cases  where  a  part  of  the  grain  represent- 
ed by  the  receipt  is  delivered  out  of  the  store 
and  the  remainder  is  left,  a  new  receipt  may 
be  issued  for  such  remainder,  but  the  new 
receipt  shall  bear  the  same  date  as  the  originaL 
and  shall  state  on  its  face  tliat  it  is  balance  of 
receipt  of  the  original  number;  and  the  receipt 
upon  which  a  part  has  been  delivered  sliall  be 
canceled  in  the  same  manner  as  if  it  had  ail 
been  delivered."    Gen.  Stat  1900,  §  3352. 

It  is  not  necessary  to  determine  the  effect 
of  a  failure  to  comply  with  this  provision, 
for  it  does  not  apply  in  the  situation  here 
presented.  This  case  is  not  one  where  the 
holder  of  a  receipt  obtains  a  part  of  the  grain 
for  which  it  calls,  and  a  new  receipt  for  the 
remainder.  Here  the  owner  of  a  warehouse 
receipt  which  he  has  deposited  as  collateral 
security  for  his  note,  by  an  arrangement 
with  his  creditor,  substitutes  for  it  another 
receipt,  of  a  later  date  and  for  a  smaller 
quantity  of  grain.  The  circumstance  that 
in  one  instance  the  warehouseman  happens 
to  be  the  debtor  does  not  change  the  char- 
acter of  the  transaction.  There  was  no  im- 
plication that  the  grain  represented  by  the 
later  receipt  was  a  part  of  that  covered  by 
the  earlier  one.  In  the  instance  where  the 
bank  surrendered  an  old  receipt  for  wheat 
in  exchange  for  two  later  ones,  one  of  the 
latter  was  for  com.  The  fact  that  the  bank 
consented  to  accept  less  security  for  greater 
without  a  reduction  of  Its  claim  affords  no 
{ground  of  complaint  by  the  surety  company. 

The  answer  alleged,  in  substance,  that  the 
wheat  represented  by  two  of  the  receipts  on 
which  the  action  was  based  had,  with  the 
consent  of  the  bank,  been  converted  into  flour 
and  sold,  the  proceeds  being  deposited  in 
the  bank  and  checked  out  in  course  of  the 
depositor's  business;  that  the  bank  knew 
that  this  grain  was  not  In  the  elevator  more 
than  2  years  before  this  action  was  begun; 
and  therefore  that  the  stati^  qf  Umitattons 
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had  ran.  We  find  no  evldaice  that  the  bank 
consented  to  the  converBion  of  the  wheat, 
or  had  any  knowledge  oi  It  at  the  time,  or 
any  notice  of  It  until  about  18  months  before 
the  action  was  brought,  when  Bawllns,  ac- 
cording to  his  own  testimony,  told  the  cashier 
that  the  wheat  had  been  milled.  Therefore 
no  occasion  arose  to  submit  these  Issues  to 
the  Jury. 

After  the  Jury  had  been  out  for  about  a 
day,  they  were  brought  into  court,  and  their 
foreman  reported  that  they  were  unable  to 
agree.  Upon  bting  questioned  by  the  judge 
as  to  the  character  of  their  disagreement, 
he  said  that  the  difference  of  opinion  seemed 
to  be  in  regard  to  whether  the  bank  had 
knowledge  that  the  grain  was  not  back  of 
the  recelpta  There  was  some  discussion  by 
counsel,  and  the  court  gave  an  additional 
instruction  to  the  effect  that  this  matter  was 
not  in  Issue.  The  defendant  maintains  that 
what  was  said  by  the  plaintiffs  attorney 
amounted  to  an  argument  on  the  merits,  and 
that  the  additional  Instruction  should  not 
have  been  given.  We  think  no  prejudice  re- 
sulted with  respect  to  either  of  these  matters. 

[3]  The  surety  company  asked  leave  to 
amend  the  answer  to  conform  to  the  proof 
offered,  by  setting  out  that  the  grain  repre- 
sented by  a  part  of  the  receipts  had,  with  the 
knowledge  and  consent  of  the  bank,  been 
converted  into  money  which  was  diverted  to 
various  uses  (this  much  being  essentially 
repetition),  and  that  the  other  receipts  were 
Issued  when  there  was  no  corresponding  grain 
In  the  elevator;  this  being  known  to  the 
bank  when  It  accepted  them.  The  request 
was  refused.  In  this  there  was  no  error.  It 
was  within  the  discretion  of  the  court  to  re- 
fuse to  enlarge  the  issues  at  that  time,  but, 
apart  from  that  consideration,  we  discover 
no  substantial  evidence  supporting  the  new 
allegation.  Complaint  is  made  of  the  over- 
mllng  of  a  motion  for  a  new  trial  on  the 
ground  of  newly  discovered  evidence,  princi- 
pally In  relation  to  a  financial  statement 
said  to  have  been  made  to  the  bank  in  be- 
half of  Bawltns,  Beverly  &  Co.,  and  the  ele- 
vator company.  The  motion,  which  was  veri- 
fied on  information  and  belief,  set  out,  in 
substance,  that  at  the  time  of  the  trial  the 
surety  company  was  unable  to  ascertain  the 
fact  that  the  bank,  when  It  accepted  part  of 
the  warehouse  receipts,  knew  the  elevator 
company  Issued  them  without  having  any 
of  the  corresponding  grain;  that  It  after- 
wards discovered  that  by  reason  of  the  finan- 
cial statement  referred  to  the  bank  must 
have  had  this  knowledge  at  that  time,  and 
must  have  known  that  the  wheat  represented 
by  the  other  receipts  had  been  milled.  We 
cannot  regard  this  showing  as  sufficient  to 
compel  the  granting  of  a  new  trial.  The  stat- 
ute requires  that  where  a  new  trial  is  asked 
on  account  of  newly  discovered  evidence, 
"such   evidence   shall   be   produced    at  the 


bearing  of  the  motion  by  affidavit;  deposi- 
tion or  oral  testimony  of  the  witnesses."  Civ. 
Code,  {  307  (Gen.  St.  1909,  i  5001).  The  af- 
fidavit attached  to  the  motion,  not  having 
been  positively  verified,  was  not  evidence  of 
the  existence  or  contents  of  the  document 
referred  to.  It  recited  that  the  statement 
was  still  In  the  possession  of  the  bank,  and 
that  the  surety  company  had  been  unable  to 
procure  a  copy.  No  effort  appears  to  have 
been  made  to  require  the  production  of  the 
statement  by  subpoena  or  other  statutory 
method,  nor  was  any  competent  evidence 
produced  of  its  existence,  or  of  the  informa- 
tion that  had  been  obtained  concerning  it. 
The  bank  In  its  brief  denies  all  knowledge 
of  It  The  statute  contemplates  that  before 
such  a  motion  is  granted  legal  evidence  must 
be  produced  sufficient  to  show  that  at  a  new 
trial  a  different  result  would  probably  be 
reached.  We  do  not  think  that  condition 
was  met. 

The  judgment  Is  affirmed.  All  the  Justices 
concurring. 

corjursB  ▼.  union  pao.  e.  oa 

(Na  19606.) 
(Supreme   Court   of  Kansas.     Nov.   6,  1916.) 

(SyUalui  ly  the  Court.) 

1.  AppitAr,  AND  Ebbor  €=91061,  1064^Habm- 
LEsa  Ebbob— Evidence— INSTRUCTION.S. 

The  plaindff  shipped  certain  household 
goods,  total  wekbt  2,2(30  poands,  from  North 
Platte,  Neb.,  to  Kansas  City,  Kan.,  over  defend- 
ant's railroad,  signing  a  bill  of  lading  which 
contained  the  provision,  "Owner's  risk,  value 
$10.00  a  hundredweight."  A  piano  included  in 
the  shipmenf  was  damaged,  and  in  the  admis- 
sion of  evidence  and  in  the  instructions  the 
theory  of  market,  instead  of  actual,  value  was 
followed.  Ileld  error;  but,  as  the  competent 
evidence  warranted  the  amount  allowed  by  the 
jur.v,  the  error  is  not  such  as  to  justify  a  re- 
versal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  }{  4161-4170,  4219,  4221- 
4224  ;   Dec.  Dig.  <S=>1Q51,  1064.] 

2.  Cabbiebs  «=»158— Injxtbt  to  Seifhxnt— 
OoNTBACT— Lntn-ATioN  of  Liability. 

The  shipment  included  a  rug  worth  $21, 
but  weighing  less  than  100  pounds.  No  aepa- 
rate  release  or  contract  of  valuation  aside  from 
the  bill  of  lading  was  signed  by  the  shipper. 
Two  rates  were  in  force,  the  one  charged  on  the 
basis  of  a  valuation  named  in  the  bill  of  lading, 
and  a  higher  one  in  case  the  valuation  was  not 
limited.  Held,  that  the  plaintiff  can  recover 
only  for  the  weight  of  the  rug  at  SIO  a  hundred 
pounds,  and  that,  having  signed  the  bill  of  lad- 
mg  containing  the  valuation,  he  ia  presumed  to 
have  known  the  rates  in  force,  and  is  bound  by 
the  one  named  in  the  bill  of  lading. 

[Bid.  Note. — For  other  cases,  see  Carriersy 
Cent  Dig.  {{  663-667,  699-703%,  708-710,  718, 
718%;  D«4.  Dig.  «=>16a] 

Appeal  from  District  Court,  Wyandotte 
County. 

Action  by  X  G.  Collins  against  the  Union 
Pacific  Railroad  Company.  From  judgment 
for  plaintiff,  defendant  appeals.  Remanded, 
with  directions  to  modify. 
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R.  W.. Blair,  C.  A.  Magaw,  and  T.  M.  LU- 
lard,  all  of  Topeka,  and  A.  L.  Berger,  of 
Kansas  City,  for  appellant  George  R.  Allen 
and  W.  H.  McCamisb,  both  of  Kansas  City, 
for  appdlee. 

WEST,  J.  The  plaintiff  sned  to  recover 
damages  to  certain  property  shipped  by  bUn 
from  North  Platte,  Neb.,  to  Kansas  City, 
Kan.,  over  the  defendant's  railroad,  ^nie 
shipment  consisted  of  household  goods 
weighing  2,200  pounds,  and  the  only  articles 
involved  in  this  appeal  are  a  piano  and  an 
Axminster  rug. 

[1]  The  plaintiff  claimed  and  recovered 
$100  for  Injury  to  the  piano,  and  the  only 
question  presented  respecting  this  is  one  of 
the  measure  of  damages.  The  court  permit- 
ted evidence  and  gave  instructions  upon  the 
theory  that  the  plaintiff  might  recover  the 
difference  between  the  market  value  of  the 
piano  at  the  time  and  place  of  shipment 
and  its  market  value  after  the  injury.  Com- 
plaint is  made  that  the  theory  of  actual 
damage  was  not  followed.  In  view  of  the 
nature  of  the  article,  the  piano  being  used 
in  the  household  of  the  plaintiff,  susceptible 
of  repair  and  useful  after  such  repair,  it 
was  error  to  permit  the  plaintiff  to  recover 
upon  the  market  value  theory,  as  it  appear- 
ed that  after  the  Injury  the  Instrument  had 
practically  no  market  value  whatever.  Hol- 
Unger  v.  RaUway  Co.,  94  Kan.  316,  146  Pac. 
1034.  The  error,  however,  was  Immaterial 
and  harmless,  for  the  reason  that,  consider- 
ing the  cost  of  the  instrument,  the  nature  of 
the  damage  done  to  it,  its  weight,  and  the 
agreed  value  in  case  of  loss,  the  amount  re- 
covered was  fairly  sustained  by  the  evidence, 
and  under  such  circumstances  a  reversal 
would  be  idle. 

[2]  The  rug  weighed  In  the  neighborhood 
of  70  pounds,  and  for  it  the  Jury  allowed 
$21;  the  testimony  showing  Its  loss  or  con- 
version and  that  its  value  was  the  sum 
named. 

When  the  shipment  was  made  the  bill  of 
lading  was  signed  by  the  plaintiff,  and  on  the 
face  thereof  was  written  a  legend  by  the 
agent  of  the  defendant,  which  means,  "Own- 
er's risk,  value  $10.00  a  hundredweight" 
There  was  no  separate  contract  of  release 
or  valuation  signed  or  made.  The  plaintiff 
contends  that  up  to  $220,  $10  a  hundred  for 
the  entire  shipment,  he  was  entitled  to  re- 
cover whatever  actual  damage  he  suffered, 
the  defendant  insisting  that  for  articles  lost 
the  recovery  should  only  be  at  the  rate  of 
$10  a  hundred  pounds.  Certain  rules  of 
the  Interstate  Commerce  Commission  said 
to  require  a  separate  contract  in  order  to 
restrict  a  shipper  to  the  valuation  named 
in  the  bm  of  lading  and  Order  No.  787  are 
referred  to  by  the  plaintiff.  Central  of 
Georgia  Ry.  v.  Broda  (Ala.)  67  South.  437. 
These  rules  have  not  been  furnished,  save  by 
the  citation  of  the  decision  in  the  Broda 
Case,  and  it  Is  not  deemed  necessary   to 


determine  their  real  source,  character,  ap- 
plication, or  potency,  as  the  question  before 
us  is  set  at  rest,  regardless  of  them.  An 
examination  of  Order  No.  787  discloses  that 
the  Interstate  Commerce  Commission  approv- 
ed a  bill  of  lading  containing  this  language, 
also  contained  in  the  bill  of  lading  in  ques- 
tion: 

"The  amount  of  any  loss  or  dam&ge  for  which 
any  carrier  is  liable  shall  be  computed  on  the 
basis  of  the  value  of  the  property  (beinp  the 
bona,  fide  invoice  price,  if  any,  to  the  consignee, 
including  the  freight  charges,  if  prepaid)  at 
the  place  and  time  of  shipment  under  this  bill 
of  lading,  unless  a  lower  value  has  been  repre- 
sented in  wri^n^  by  the  shipper  or  has  been 
agreed  upon  or  is  determined  by  the  classifica- 
tion or  tariffs  upon  which  the  rate  is  based,  in 
any  of  which  events  such  lower  value  shall  be 
the  maximum  amount  to  govern  such  computa- 
tion, whether  or  not  such  loss  or  damage  oc- 
curs from  negligence."  14  Intent  Com.  R. 
346,  p.  363. 

It  was  testified  on  the  trial  that  two  rates 
were  in  force,  the  one  paid  by  the  plaintiff, 
and  a  higher  one,  and  that  the  rate  applica- 
ble would  come  under  the  heading  Western 
Classification  No.  60.  The  trial  court  in- 
structed that  two  rates  were  in  effect  one 
for  an  unlimited  value  of  property  trans- 
ported, and  one  for  property  transported  un- 
der a  bill  of  lading  which  showed  its  value, 
and  that  the  plaintiff  could  not  recover  more 
than  the  fixed  value  of  $10  a  hundred.  No 
fault  is  found  with  this  part  of  the  charge, 
and  it  must  be  taken  as  the  law  of  the  case 
(Metz  V.  Railway  Co.,  00  Kan.  463,  135  Pac. 
578),  and,  indeed,  is  a  correct  declaration 
of  the  law  applicable  to  the  shipment  in 
question. 

It  remains  to  consider  whether  or  not  the 
defendant  is  liable  for  the  agreed  or  the 
actual  value  of  the  rug.  There  Is  plenty  of 
room  for  argument  and  the  state  courts  are 
in  conflict  but  we  are  bound  by  the  federal 
Supreme  Court's  view  of  this  federal  qu^- 
tion  expressed  in  Kansas  City  Southern  Rail- 
way Co.  V.  Carl,  227  U.  8.  639,  83  Sup.  Ct 
391,  67  L.  Ed.  683.  In  that  case  the  ship- 
ment consisted  of  two  boxes  and  a  barrel 
containing  household  goods.  The  total 
weight  was  400  pounds,  and  the  shipment 
was  valued  at  $6  a  hundred.  One  box  weigh- 
ing not  over  200  pounds  was  not  delivered, 
and  in  the  state  court  the  plaintiff  recovered 
Its  value,  $75.  This  Judgment  was  reversed, 
and  it  was  held  that  the  shipping  contract 
fixed  a  conclusive  valuation  which  constitut- 
ed the  sole  basis  of  recovery.  The  princi- 
ple of  this  decision  was  recognized  in  Christl 
V.  Missouri  Pacific  Ry.  Co.,  92  Kan.  680,  141 
Pac.  587,  and  it  Is  the  one  that  must  con- 
trol here.  See,  also.  Mo.,  Kan.  &  Tex.  v. 
Harrlman,  227  U.  S.  657,  33  Sup.  Ct  397,  67 
L.  Ed.  690.  In  Chicago,  R.  I.  4  Pac.  Ry.  Co.. 
V.  Cramer,  232  U.  S.  490,  34  Sup.  Ct  383, 
58  Li.  Ed.  697,  It  was  held  that  the  agreed 
value  controlled,  notwithstanding  a  statute 
of  Iowa  undertook  to  prohibit  such  a  de- 
fense.   In  Great  Northern  Ry.  t.  O'Connor, 
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232  n.  S.  608,  34  fiup.  Ot  880,  66  li.  Ed.  703, 
It  was  held  that  in  case  of  two  rates,  tbe 
lower  one  based  on  an  agreed  yaluatlon,  the 
shipper  may  not  defend  on  the  ground  that 
the  latter  is  unreasonable,  and  can  only  re- 
cover such  agreed  value,  such  result  not  to  be 
changed  because  of  the  use  of  printed  forms, 
following  Hart  v.  Pennsylvania  B.  B^  Co., 
112  U.  S.  331,  5  Sup.  Ct  151,  28  I*  Ed.  717, 
where  the  shipper  had  simply  signed  a  print- 
ed contract  naming  a  value.  The  effect  of 
the  dedslou  in  Boston  &  Maine  B.  v.  Hooker, 

233  U.  S.  97,  page  110,  34  Sup^  Ct.  526,  58 
Lu  Ed.  868,  li.  R.  A.  1915B,  460,  is  an  ap- 
proval of  tbe  rule  In  Adams  E/xpress  Co.  v. 
Croninger,  226  U.  S.  491,  83  Sup.  Ct  148,  57 
L.  Bd.  314,  44  L.  B.  A.  (N.  S.)  267,  that  the 
knowledge  of  tbe  shipper  that  tbe  rate  was 
based  upon  the  value  is  to  be  presumed  from 
the  terms  of  the  bill  of  lading  and  of  the 
published  schedules  filed  with  the  Commis- 
sion. To  the  same  effect  is  Atchison,  etc..  By. 
Ca  V.  Bobinson,  233  U.  8.  173,  180,  34  Sup. 
Ct  666,  58  L.  Ed.  901. 

The  cause  Is  remanded,  with  directions  to 
modify  the  judgment  by  substituting  for  the 
amount  recovered,  for  the  lost  rug  the  sum 
Indicated  by  the  bill  of  lading.  All  the  Jus- 
tices concurring. 


GBBMAN-AMERICAN  STATE  BANK  T. 
BADDEBS  et  al.    (No.  19579.) 

(Supreme  Cioart  of  Kansas.    Nov.  6,  1915.) 

(ByXlabnt  ^y  the  Court.) 

1.  Appkai,  asd  Eskob  ®=>1041— Obound  fob 
Retebsai/— Befdsal  of  Ahbndmknt— Evi- 
dence. 

Where  tbe  district  court  refnsea  to  allow  a 
belated  amendment  to  a  petition,  but  admits  evi- 
dence on  the  subject-matter  of  the  proposed 
amendment,  no  reversible  error  can  b{i  predicat- 
ed on  such  refusal 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  (Tent  Dig.  H  4106-4109;  Dec  Dig.  «=> 
1041.] 

2.  Appeajl  and  E}bbob  <S=>96&— Obound  fob 
Bevebsal— Refusal  of  Amendment. 

Ordinarily  it  is  not  reversible  error  to  sus- 
tain an  objection  to  a  motion  to  amend  a  peti- 
tion, although  the  grounds  of  tbe  objection  may 
be  defective,  or  lack  precision  of  language. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |§  3825-3831 ;  Dec.  Dig.  «=» 
969.] 

8.  PUBADINO  «=>236  —  EKFtrSAL  OF  AlflSin)- 
HENT— DiSCBETION . 

Rule  followed  that  the  allowance  or  refusal 
of  belated  amendments  to  pleadings  is  within 
the  sound  discretion  of  the  trial  court 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  {{  601,  605;   De&  Dig.  <S=9236.] 

Appeal  from  District  Court,  Shawnee 
County. 

Action  by  the  German-American  State 
Bank,  a  corporation,  against  George  S.  Bad- 
ders  and  T.  W.  Andrews.  From  Judgment 
for  defendant  Andrews,  plaintiff  appeals. 
Affirmed. 


Edwin  D.  McKeever,  of  Topeka,  for  appel- 
lant Otis  E.  Hongate,  of  Topeka,  for  appel- 
lee. 

DAWSON,  J.    This  was  an  action  by  the 

German-American  State  Bank  against  George 
S.  Badders  as  maker,  and  T.  W.  Andrews  as 
Indorser,  of  a  promissory  note  made  by  Bad- 
ders in  favor  of  Andrews  and  indorsed  by 
Andrews  and  sold  by  him  to  the  plaintiff 
bank  before  maturity.  A  copy  of  tbe  note 
was  attached  to  the  petition,  and  it  was 
alleged  that  the  following  words :  "Presenta- 
tion, demand,  protest  and  notice  of  protest 
waived" — ^preceded  tbe  signature  of  An- 
drews at  the  time  of  his  indorsement.  The 
defendant  Andrews  pleaded  that  no  such  re- 
cital was  on  the  note  when  he  indorsed  it 
In  answer  to  a  special  question  the  jury 
found  that  Andrews'  contention  on  this  Issue 
was  true.  Plalntiff'a  petition  in  part  reads^ 
"Further  complaining,  plaintiff  sa^s  that  said 
note  is  now  long  past  due  and  unpaid ;  that  de- 
mand has  been  made  upon  said  deiendaJit  George 
S.  Badders,  and  upon  the  defendant  Thomas  W. 
Andrews,  for  the  payment  of  the  same,  and 
said  parties  and  each  of  them  have  wholly  fail- 
ed and  refused  to  pay  said  note." 

Part  of  defendant's  answer  reads: 
"Further  answering,  defendant  alleges  that 
said  note  by  its  terms  became  due  and  payable 
on  November  25,  1911,  and  that  on  said  date 
and  at  all  times  thereafter  plaintiff  was  the 
owner  and  holder  of  the  same,  and  that  on 
said  November  25,  1911,  and  at  all  times  since 
said  date,  plaintiff  has  failed  and  neglected  to 
legally  present  said  note  to  George  S.  Badders 
for  payment,  and  at  said  time  and  at  all  times 
thereafter  has  failed  and  neglected  to  demand 
payment  of  said  defendant  George  S.  Badders, 
and  on  said  2&th  day  of  November,  1911,  and 
at  all  times  thereafter,  plaintiff  has  failed  and 
neglected  to  give  to  this  defendant  any  legal  no- 
tice of  tbe  dishonor  and  nonpayment  of  said 
note  by  said  defendant  George  S.  Badders,  and 
on  November  25,  1011,  and  at  all  times  thereaft- 
er, said  plaintiff  has  failed  and  neglected  to 
legally  protest  said  note  for  nonpayment  and  to 
give  any  notice  of  any  protest  to  the  defendant 
Thomas  W.  Andrews." 

This  action  was  filed  in  the  district  court 
on  May  6,  1912.  An  amended  petition  was 
filed  January  15,  1913.  The  answer  was 
amended  and  a  reply  to  the  amended  an- 
swer was  filed  May  1,  1913.  The  answer 
was  reflled  February  23,  1914.  We  note 
these  details  because  of  the  court's  refusal 
to  permit  another  amendment  to  plaintiff's 
petition  on  February  24,  1914,  which  was  the 
day  of  the  trlaL  The  proposed  amendment 
reads: 

"That  at  the  time  said  defendant  Thomas  W. 
Andrews  indorsed  said  note  he  informed  tbe 
plaintiff  he  was  about  to  leave  for  California 
for  an  indefinite  len^h  of  time,  and  that  said 
defendant  did  immediately  leave  for  Californio, 
but  that  said  defendant  never  told  plaintiff  he 
was  leaving  for  California  to  establish  his  resi- 
dence, whereas  tbe  said  defendant  Thomas  W. 
Andrews  then'  and  there  left  Kansas  to  make 
a  permanent  residence  in  the  state  of  Califor- 
nia; that  when  said  defendant  Andrews  left 
Kansas  at  said  time  and  before  the  maturity 
of  said  note,  he  did  not  leave  with  the  plaintiff 
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his  address  In  California,  and  never  thereafter 
sent  or  notified  the  plaintiff  of  his  address; 
that  as  soon  as  the  defendant  Badders,  upon 
presentment,  failed  to  pay  said  note,  plaintiff 
diligently  sought  to  locate  the  whereabouts  of 
said  Andrews  in  California,  and  was  unable  to 
do  so  until  about  the  18th  of  December,  1911, 
when  said  plaintiff  duly  notified  said  defendant 
Andrews  of  the  nonpayment  of  said  note  by  de- 
fendant Badders,  by  letter  then  and  there  de- 
posited in  the  United  States  mails  at  Xopeka, 
Kan.,  and  addressed  to  said  Thomas  W.  An- 
drews at  what  the  plaintiff  was  informed  was 
his  residence  in  the  city  of  Los  Angeles,  Cal. ; 
that  by  due  diligence  said  plaintiff  was  unable 
to  locate  the  residence  of  said  defendant  Thom- 
as W.  Andrews  until  said  date  ;  that  said  plain- 
tiff exercised  all  reasonable  diligence  in  attempt- 
ing to  locate  said  defendant  Andrews,  and  that 
the  delay  of  notice  of  dishonor  was  caused  by 
circumstances  beyond  its  control,  and  not  im- 
putable to  his  fault,  misconduct,  or  negligence; 
that  at  the  time  said  note  was  dishonored  It 
learned  for  the  first  time  that  said  defendant 
Thomas  W.  Andrews  had  removed  bis  perma- 
nent residence  to  the  state  of  California,  but 
was  unable  to  learn  hia  exact  address  until  the 
18th  da^  of  December,  1911,  when  said  notice 
was  mailed  to  him." 

Aside  from  the  one  special  finding  on  the 
question  of  the  existence  of  the  recitals  of 
waiver  on  tbe  note  at  the  time  Andrews  In- 
dorsed It,  the  verdict  was  a  general  finding 
for  defendant.  The  bank  appeals  on  the  fol- 
lowing assignment  of  errors: 

"(i;j  The  court  erred  in  denying  the  plaintiff 
the  right  to  amend  its  petition,  whereby  plain- 
tiff sought  to  show  an  effort  to  serve  notice  of 
the  default  in  the  payment  of  said  note  by  Bad- 
ders; the  exact  residence  of  the  indorser  be- 
ing unknown;  (IQ  the  court  erred  in  holding 
that  the  foots  in  the  proposed  amended  petition 
did  not  constitute  a  cause  of  action  in  ravor  of 
the  plaintiff  and  against  the  defendant  Thomas 
W.  Andrews;  (3)  abuse  of  discretion  in  de- 
nying the  plaintiff  the  amendment  of  its  peti- 
tion after  allowing  an  amendment  the  day  be- 
fore by  the  defendant  Thomas  W.  Andrews,  rais- 
ing a  new  issue  in  defendant's  answer." 

1.  Touching  tbe  first  error  assigned,  tbe 
abstract  and  counterabstract  show  that  tbe 
trial  court  did  permit  the  Introduction  of 
evidence  on  the  matters  alleged  In  tbe  pro- 
posed amendment ;  in  other  words,  the  record 
shows  that  the  court  treated  the  amendment 
as  made.  The  president  and  vice  president 
of  the  bank  testified  as  to  their  efforts  to 
locate  and  notify  Andrews  in  California,  and 
as  to  their  misunderstanding  that  he  resided 
In  RossvUle,  Kan.  Andrews  was  cross-ex- 
amined on  tile  same  subject;  and  we  must 
bold  that  this  assignment  does  not  approach 
any  serious  error. 

[1]  2.  On  the  second  assignment.  It  may  be 
conceded  that  the  objection  offered  to  the 
proposed  amendment  "that  the  facts  stated 
therein  do  not  constitute  a  cause  of  action" 
was  hardly  the  precise  objection  to  make. 
The  amendment  did  not  profess  In  Itself  to  be 
a  cause  of  action;  it  was  merely  some  pre- 
cautionary recitals  to  perfect  a  cause  of  ac- 
tion already  pleaded,  but  whatever  the  ground 
of  the  objection,  the  ruling  was  not  preju- 
dicial, since  the  court  permitted  evidence  on 
tbe  subject-matter  of  the  proposed  amend- 
ment, and  the  Issue  thus  raised  was  submit' 


ted  to  the  Jury  and  covered  by  the  court's  In- 
structions. 

[2,  3]  3.  Was  there  an  abuse  of  tbe  conrf  s 
discretion  In  refusing  to  allow  tbe  amend- 
ment proposed  on  tbe  day  of  tbe  trial?  It 
will  be  noted  that  the  court  treated  the 
amendment  as  made  by  permitting  evidence 
on  the  matters  set  out  in  the  proposed  amend- 
ment. The  want  of  notice  of  tbe  maker's 
default  had  been  pleaded  many  months  be- 
fore the  trial.  Moreover,  plaintiff  bad  plead- 
ed demand  upon  both  Badders  and  Andrews, 
and  that  issue  had  been  traversed  long  before 
tbe  trial.  By  that  Issue,  plaintiff  was  fully 
apprised  that  tbe  liability  of  Andrews  would 
turn  on  the  question  of  notice  to  him,  or  a 
sufficient  reason  for  delay  In  notifying  him  of 
Badders'  default.  Plalntifl  had  already  been 
permitted  twice  to  amend  its  petition.  Tbe 
abstract  reads: 

"Counsel  for  Plaintiff:  The  plaintiff  now  of- 
fers to  amend  its  petition  in  conformity  with 
the  motion  filed  herein — 

"The  Court:    When  the  case  Is  called  for  trial 

"Counsel  for  Plaintiff:  That  in  pursuance 
of  the  motion  to  amend,  by  inserting  paragraph 
4^.  Plaintiff  now  offers  to  amend,  plaintiff 
having  examined  same,  now  on  tbe  morning  the 
case  is  ready  for  trial — 

"The  Court:  Let  the  record  state  as  the 
court  says,  when  the  case  is  called  for  trial; 
the  case  having  been  called  for  trial,  the  plain- 
tiff asked  to  amend  his  petition — 

"Counsel  for  Defendant:  That  is  not  correct 
—to  amend  its  second  amended  petition. 

"The  Court:  All  the  court  wants  is  for  the 
record  to  state  the  facts. 

"Counsel  for  Plamtiff:  That  la  all  I  want, 
but  I  want  them  to  state  it  correct. 

"The  Court:  The  case  having  been  called  for 
trial,  the  plaintiff  asked  to  amend  his  second 
amended  petition.  Now  that  is  the  fact  as  I 
understand  it." 

As  this  court  has  often  held,  the  alfow- 
ance  or  refusal  of  amendments  to  pleadings 
Is  within  tbe  sound  discretion  of  the  trial 
court  Wauds  v.  School  District,  19  Kan. 
204;  Krouse  v.  Pratt,  S7  Kan.  661,  16  Pac. 
1(^;  Insurance  Co.  t.  Warbrltton,  66  ECan. 
93,  71  Paa  278;  Land  Co.  v.  Rathbum,  84 
Kan.  664,  114  Pac.  862;  Benfield  v.  Croson, 
90  Kan.  661,  136  Pac.  2G2;  Alexander  v. 
Clarkson,  96  Kan.  174,  182,  150  Pac.  676. 

But  It  is  said  that  an  amendment  to  de- 
fendant's answer  was  permitted  on  the  day 
before  the  trial,  which  raised  a  new  issue, 
thus  putting  the  plaintiff  at  a  disadvantage, 
and  that  plalntlfTs  proposed  amendment 
should  have  been  allowed  on  that  account 
This  conclusion  is  to  be  inferred  rather  than 
positively  urged.  Defendant's  amendment 
was  merely  an  allegation  that  if  the  re- 
citals of  waiver  were  on  tbe  note  when  in- 
dorsed, they  were  so  dim  that  they  could  not 
be  seen.  Sluice  tbe  Jury  found  that  the  re- 
citals of  waiver  were  not  on  the  note  at 
tbe  time  of  Andrews'  Indorsement  this 
amendment  was  of  no  consequence,  and  fur- 
nished no  reason  for  the  belated  amendment 
proposed  by  plaintiff. 

We  can  discover  no  abuse  of  discretion  on 
,tbtt  part  of  the  dlstria  court,  nor  are  we  able 
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to  discover  any  reTerslble  error  In  this  case. 
The  general  yerdlct  must  control,  and  the 
Judgment  la  affirmed.  All  the  Justices  con- 
curring. 


SCOTT  ▼.  KING  et  aL    (No.  I»687.)  • 
(Supreme  Court  of  Kansas.    Nov.  6,  1915.) 

(SyUalut  hy  fKe  Oourt.) 

1.  PLEAnino  (8=>23e  — Amendment— DisoHB- 

TION  OF  OOTJBT. 

Rule  followed  that  the  allowance  or  refusal 
of  belated  amendments  to  pleadings  is  within 
the  sound  discretion  of  the  trial  court, 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  {{  601,  605 ;   Dec.  Dig.  <8=9236.] 

2.  Appeal  and  E}brob  «=9l011  —  Evidence  — 
Beview. 

Kule  followed  that  the  trial  court's  findings 
of  fact  will  not  be  disturbed  on  appeal,  when 
based  upon  substantial,  though  conflicting,  testi- 
mony. 

[Ed.  Note.— For  other  cases,  see  Appetd  and 
Error,  Cent  Dig.  §S  3983-3S«8:  Dec.  £Hg.  <&=> 
1011.] 

3.  Appeal  and  EaaoB  ^=o&94  —  Review  — 
Obedibiutt  of  Witness  —  Abxtbe  of  Dib- 

OBETION. 

Suggestion  of  trial  court's  abuse  of  discre- 
tion examined,  and  found  groundless. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §{  3901-S90d;  Dec.  Dig.  «=> 
994.] 

4.  Appeal  and  Bbbob  Q=9802  —  Motion  fob 
New  Triait— Exclusion  of  Evidenok. 

Bule  followed  that,  where  excluded  evidence 
is  not  brought  forward  and  presented  on  motion 
for  a  new  trial  as  prescribed  by  section  S07, 
Code  Civ.  Proc.  (Gen.  St  1909,  §  5901),  the  de- 
nial of  a  new  trial  on  account  of  such  excluded 
evidence  is  not  error. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  IMg.  {§  1744-1752 ;  Dec,  Dig.  «=> 
802.] 

Appeal  from  District  Conrt,  Bourbon 
County. 

Bill  by  J.  P.  Scott  against  Thomas  J.  King, 
-executor  of  Lucy  A,  Chapman,  deceased, 
and  others.  Judgment  for  defendants,  and 
plaintiff  appeals.    Affirmed. 

Sheppard  &  Sbeppard  and  A.  M.  Keene, 
all  of  Ft  Scott,  for  appellant  John  H.  Grain 
and  John  U  Connolly,  both  ot  Ft  Scott,  for 
appellees. 

DAWSON,  J.  This  was  an  action  In  the 
district  court  of  Bourbon  county,  wherein 
the  plaintiff,  J.  P.  Scott,  sought  to  enforce 
an  oral  contract  between  hUn  and  Thomas 
Chapman  and  Lucy  Chapman,  his  wife,  by 
which  Chapman  and  wife  agreed  that  Scott 
should  have  a  life  estate  in  Chapman's  farm, 
In  consideration  of  Scott  and  his  famUy 
moving  on  the  farm  and  caring  for  Mr.  and 
Mrs.  Chapman  in  their  old  age.  Thomas 
Chapman  and  bis  wife,  Lucy  Chapman,  lived 
for  many  years  on  a  Bourbon  county  &rm. 
It  appears  that  the  wUe  of  the  plaintiff  was 
a  frequenter  of  the  Chapman  borne  In  .her 
childhood  and  girlhood;  that  the  plaintiff 
worked  for  Chapman  when  he  was  a  young 


man;  that  the  plaintiff  and  his  wife  were 
married  about  the  year  1875  in  the  (Thap- 
man  home  and  resided  with  the  Chapmans 
for  about  three  months;  that  some  years 
later  Scott  and  wife  resided  with  the  Chap- 
mans  about  a  year,  and  after  a  lapse  of  a 
year  the  Scotts  took  up  their  abode  with 
.the  Chapmans  again  for  about  a  year,  after 
which  a  bouse  was  built  on  the  Chapman 
land,  in  which  the  Scotts  lived  for  about 
17  years;  then  the  Scotts  moved  to  a  neigh- 
boring farm,  residing  there  for  some  time; 
and  during  all  these  years  the  relations  of 
the  Scott  and  Chapman  families  were  friend- 
ly and  Intimate.  In  December,  1903,  Chap- 
man and  his  wife  were  visiting  at  the  Scott 
home,  and  In  the  presence  of  Scott  and  his 
wife,  and  their  grown  daughters,  and  Mrs. 
Lucy  Chapman,  Thomas  Chapman  said: 

"Q.  Now  state  all  that  was  said  there  by  any- 
body there  in  the  presence  of  Mr.  and  Mnu 
Chapman?  Just  what  was  said  and  who  said  it? 
A.  Mr.  Chapman  said  to  my  father:  'Well, 
Scott  we  want  you  to  come  back  on  the  place. 
We  want  some  one  we  can  depend  upon,  and  soe 
that  we  are  cared  for  in  our  old  days,  and  if  yon 
will  come  back,  I  wiU  build  another  room  on  tlw 
house  down  there  for  you  and  fix  it  all  up  for 
you,  and  you  are  to  pay  me  one-third  {%)  of  the 
annual  crop,  and  one-half  (%)  of  the  hay.  You 
are  to  repair  the  fences,  and  I  will  fumi^  the  re- 
pairs, and  in  regard  to  the  pasture,  you  are  to 
have  all  the  pasture  excepting  what  I  want  for 
my  horse  and  cow,  if  I  keep  them,  and  the 
orchard,  you  are  to  have  all  the  fruit  that  you 
want  to  use,  and  I  reserve  the  pie  plant  patch 
and  my  garden,  and  you  are  to  have  your  private 
garden,  and  if  you  will  come  back  and  stay  with 
as  until  we  are  dead,  the  home  will  be  yours 
and  Mahala's  [Mrs.  Scott].'  Q.  What  else  was 
said,  and  by  whom?  A.  And  my  father  says, 
'Well,  you  have  writings  drawn  up  to  that  effect 
and  I  will  come  back,'  and  he  says,  'There  is  no 
use  to  have  writings,  for  I  know  you  and  you 
know  me,  and  I  know  yon  will  do  what's  right 
and  you  know  I  will  do  what's  right,'  so  father 
told  him  he  would  come."  Testimony  of  Alma 
Scott 

The  Scott  family  returned  to  the  Chapman 
fbrm  In  the  spring  of  1904,  residing  In  a 
house  near  the  Chapman  residence,  and  this 
situation  between  the  parties  continued  un- 
til the  death  of  Tbonuis  Chapman  in  1906. 
Prior  to  bis  death,  Scott  and  his  wife  and 
children  did  various  little  services  for  Thom- 
as Chapman.  These  might  be  canstrued  as 
part  of  the  alleged  oral  contract  between  the 
parties,  or  as  mere  courtesies  and  reclprocnl 
dviUtlea  between  lifelong  frtenda  Soon 
after  the  death  of  Thomas,  his  widow,  Lucy 
Chapman,  went  to  California.  There  Is  tes- 
timony that  before  her  depaiture  she  told 
Scott  and  his  wife  that  she  had  made  pro- 
vision for  them  in  her  will.  She  returned 
from  Callfomla  In  March,  1907,  and  lived  In 
the  Scott  home  for  two  weeks.  Then  she 
requested  the  Scott  family  to  move  Into  her 
home,  saying: 

"I  cannot  live  alone — ^I  want  you  to  move  in 
with  me  and  maintain  a  home  for  me.  When  I 
am  through  with  it,  the  home  goes  to  you  and 
Mr.  Scott,  or  to  Mr.  Scott  and  Mahala."  Testi- 
mony of  Mrs.  Scott. 
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About  iida  time  the  Scott  family  moved 
Into  the  Chapman  home  with  Mrs.  Lncy 
Chapman.  She  was  by  that  time  a  very  old 
woman;  she  was  feeble  and  afflicted  with 
cancers.  She  is  said  to  have  told  the  plain- 
tiff frequently: 

"Scott,  you  fo  ahead  with  the  place  inst  the 
Bame  as  you  did  in  Mr.  Chapman  8  lifetime,  for 
when  I  am  through  with  this.  It  belongs  to  you 
and  Mahala." 

And  to  Mrs.  Scott: 

"Mahala,  yon  will  be  well  paid  for  what  you 
do." 

Scott  and  his  wife  and  children  continued 
to  render  Mrs.  Chapman  the  small  cour- 
tesies and  civilities  they  bad  rendered .  to 
Thomas  Chapman  in  his  lifetime.  The  testi- 
mony tends  to  show  many  such  seryices. 
Mrs.  Scott  assisted  the  old  lady  in  cooking, 
sweeping,  dressing  and  undressing,  and  dress- 
ing her  cancers;  the  Scott  family  carried  in 
fuel  and  water  for  her,  occasionally  built 
her  fire,  made  her  bed,  waited  on  her  when 
sick,  never  left  her  alone  at  night,  and  the 
like  services  continued  until  her  death  in 
1912  at  83  years  of  age. 

The  foregoing  summarizes  briefly  the  main 
evidential  facts  upon  which  J.  P.  Scott  bases 
bis  claim  to  a  life  estate  In  the  Chapman 
farm.  On  the  other  hand,  the  record  shows 
that  Mrs.  Lucy  Chapman  made  a  will  in 
1910,  disposing  of  all  her  property  to  rela- 
tives. It  also  shows  that  on  March  1,  1911, 
J.  P.  Scott  and  Mrs.  Lucy  Chapman  mutually 
executed  an  ordinary  lease  for  the  farm  in 
question  for  the  term  of  one  year,  with  all 
the  usual  recitals,  and  fixing  the  rent  at 
1200,  the  half  of  which  was  to  be  paid  In 
advance  and  acknowledged  as  paid.  It  also 
provided  that  the  plaintiff,  J.  P.  Scott,  would 
peaceably  surrender  possession,  without  fur- 
ther notice,  on  February  28,  1912.  The  lease 
also  reserved  to  the  landlady,  Mrs.  Lucy 
Chapman,  "her  living  room  and  the  building 
her  things  are  stored  In,"  and  also  provided: 

"Seventh.  That  in  case  of  sale  of  said  premises 
during  their  occupancy  by  said  second  party, 
and  purchaser  should  desire  possession,  said  sec- 
ond party  hereby  agrees  to  give  up  to  said  pur- 
chaser said  premises  at  once,  on  payment  to  him 
of  a  fair  and  reasonable  compensation  for  the 
crops  which  he  may  then  have  in  the  ground, 
and  if  he  and  the  purchaser  cannot  agree  to  the 
amount  of  such  compensation,  it  shall  be  left  to 
three  disinterested  appraisers,  of  wliich  said  sec- 
ond party  shall  choose  one,  the  purchaser  one, 
and  these  two  shall  choose  a  third  one.  Their 
decision  shsll  be  final  as  to  the  amount  to  be 
paid  by   purchaser  to  said  second  party." 

The  record  also  shows  tbat  for  the  last 
two  or  three  years  of  her  life,  Mrs.  Chap- 
man paid  the  Scotts  for  the  eggs  and  milk 
she  consumed  (probably  from  the  date  of  hei 
will)  ;  that  she  paid  for  her  washing  and 
ironing ;  and  at  one  time  she  said,  as  testi- 
fied by  Mrs.  Scott: 

"Well,  of  coarse,  when  she  came  back  from 
town  liere,  why,  of  course,  she  was  feeling  bad, 
and  I,  of  a  morning,  I  would  go  in  and  carry 
her  breakfast  in  to  her,  for  she  didn't  feel  like 
getting  up^  and  cooking  anything  for  herself, 
and  Ml*  told  me,  'Mahala,  if  yon  a*a  going  to 


bring  me  my  victnals,  yon  might  as  wdl  bring 
me  all  of  my  victuals,  and  I  will  pay  yon  for 
it,'  and  she  said  she  would  pay  me  ^  a  week 
for  doing  her  cooking  for  her,  and  I  cooked  her 
meals  and  carried  them  to  her  for  10  months  be- 
fore slie  died." 

Other  more  or  less  signiflcant  drcnmstano- 
ea  were  the  filing  In  the  probate  court  of 
claims  by  plaintiff  and  wife  against  the  Chap- 
man estate  for  the  sums  of  $1,352  and  $1,690, 
respectively,  for  work  and  labor.  Later  these 
claims  were  withdrawn,  or  dismissed  by  or- 
der of  the  probate  court.  The  cause  was  sub- 
mitted to  a  Jury  which  could  not  agree  on  a 
verdict,  and  they  were  discharged.  There- 
upon the  defendants  moved  for  judgment  on 
the  pleadings  and  evidence.  The  plaintiff 
asked  leave  to  amend  his  petition,  and  this 
was  denied.  The  court  sustained  the  motion 
of  defendants  and  gave  Judgment  in  their 
favor,  and  made  a  special  finding  of  fact — 
"that  there  was  no  contract  between  J.  P.  Scott, 
plaintiff,  and  Thomas  Chapman  and  Lucy  Chap- 
man, as  alleged  in  plaintiCTs  petition." 

The  plaintiff  assigns  error:  "(1)  In  refus- 
ing to  permit  plaintiff  to  file  amendment  to 
his  petition  on  March  26, 1914,  and  to  thereby 
amend  his  petition;  (2)  In  rendering  judg- 
ment tn  favor  of  defendants  and  against 
plaintiff ;  (3)  in  overruling  plaintiff's  motion 
for  a  new  trial." 

[1]  1.  Did  the  court  err  in  refusing  to  per- 
mit the  plaintiff  to  amend  his  petition,  to 
plead  alleged  services  of  himself  and  wife  in 
behalf  of  Thomas  Chapman  from  March  1, 
1904,  until  August  7,  1906,  the  date  of  the 
death  of  Thomas,  and  like  aervicea  to  Lucy 
Chapman  during  the  same  period,  and  like 
services  for  Lucy  until  her  death  In  1912, 
that  plaintiff  had  furnished  certain  wire, 
staples,  and  nails  to  the  value  of  $14.10  for 
the  Chapman  farm,  with  the  consent  and 
approval  of  Thomas  and  Lucy  Chapman,  and 
that  plaintiff  had  furnished  milk  for  three 
years  to  Thomas  and  Lucy  Chapman  of  the 
value  of  $27.37,  and  eggs  of  the  value  of 
$30.20.  It  la  familiar  law  that  the  allowance 
or  refusal  of  belated  amendments  to  plead- 
ings Is  wlthta  the  sound  discretion  of  the  tri- 
al court  Bank  v.  Andrews,  No.  19579,  152 
Pac.  651,  just  decided,  and  cases  cited  there- 
in. The  proposed  amendment  was  presented 
to  the  court  on  March  25, 1914.  The  case  was 
called  for  trial  on  January  29th,  the  evidence 
introduced  and  the  cause  submitted  to  the 
Jury  on  January  31th,  and  the  Jury  discharg- 
ed for  disagreement  on  February  2d.  On 
February  10th,  the  defendant's  motlcm  for 
Judgment  was  filed.  The  same  day  the  court 
gave  plaintiff  until  ManA  25th  to  prepare 
and  submit  his  proposed  amendment,  and  np- 
on  its  submission  It  was  denied.  This  Is 
very  far  from  an  abuse  of  discretion,  when 
we  ke^  In  mind  that  the  court  at  that  time 
was  in  possession  of  all  the  facts,  and  at  the 
same  time  determined  upon  tnose  facts  that 
there  was  no  such  contract  as  alleged  be- 
tween the  plaintiff  and  Thomas  and  Lucy 

Chaptnau  In  their  lifetime, 

igitized  by 


^d^J^^lS 


Kan.) 


POKD.v.  HAIUUSON 


655 


considered  that  the  subject-matter  of  the 
proposed  amendment  had  cmce  been  the  basis 
of  a  claim  against  the  Chapman  estate  in 
the  probate  court  and  withdrawn  and  dis- 
missed. It  Is  impossible  for  this  court  to 
hold  that  the  refusal  to  allow  this  belated 
amendment  was  error. 

[2]  Appellant  quotes  many  precedents 
where  parol  contracts  for  the  c<»iveyance  of 
land  have  been  enforced  by  this  court.  Smith 
T.  Cameron,  92  Kan.  652,  658, 141  Pac.  506,  52 
li.  H.  A.  (N.  a.)  1057,  and  cases  cited.  But 
the  difficulty  here  lies  in  the  trial  court's  find- 
ing of  fact  that  there  was  no  contract  as  al- 
leged by  plalntUI.  Moreover,  it  is  elementary 
law  that  a  court  of  appeal  cannot  disturb 
a  finding  of  fact,  based  upon  suffident  though 
conflicting  evidence.  Martin  v.  Hottman,  77 
Kan.  186,  93  Pac.  626 ;  Heath  v.  Life  Assoda- 
tlon,  89  Kan.  684,  132  Pac.  147 ;  Underwood 
▼.  Fosha,  96  Kan.  240,  242,  160  Paa  671. 

[3]  a%e  doctrine  of  abuse  of  discretion  is 
mentioned.  Its  application  could  only  be  per- 
tinent if  this  court  had  some  serious  misgiv- 
ing that  there  had  been  a  probable  miscar- 
riage of  Justice  in  the  district  court.  Ap- 
parently the  trial  courU  which  saw  the  plain- 
tlfl  and  his  wife  and  daughters  on  the  witness 
stand  and  heard  their  story  did  not  believe 
it  We  have  only  the  printed  pages  of  a  rec- 
ord before  us,  and  it  would  be  presumptuous 
and  onnsnal.for  this  court  to  substitute  its 
judgment  for  the  judgment  of  the  district 
court  on  the  credence  to  be  given  to  their 
testlmoiiy,  in  view  of  the  many  circumstances 
which  tended  to  disprove  their  asseveratiQD& 

2.  What  has  been  said  in  reference  to  the 
first  error  assigned  is  equally  pertinent  on 
the  second.  A  general  finding  for  the  de- 
fendants on  the  issues,  and  free  from  positive 
and  prejudicial  error  cannot  bo  disturbed. 

8.  On  the  third  assignment,  it  is  urged  that 
the  court  should  have  permitted  the  children 
of  the  plaintiff  to  testify  aa  to  their  services 
for  Thomas  and  Lucy  Chapman.  That  at 
best  would  have  been  merely  cumulative. 
Enough  was  admitted  to  prove  that  there 
were  sndh  servlcea    The  rec(wd  reads: 

"Q.  Did  your  father  or  mother,  or  what  are 
the  facts  as  to  whether  or  not  your  father  or 
mother  ever  requested  you,  or  the  other  children 
in  your  presence,  to  go  over  to  the  Chapman 
residence  any  time  before  Mr.  Chapman  died? 
A.  He  did- 

"Connsel  for  defendants:  Objected  to  as  in- 
competent, irrelevant,  and  not  witiiin  the  issues. 

"The  Court:   Objection  sustained. 

"Counsel  for  plaintiff:  Judge,  this  Beems  to 
me  to  be  perfectly  plain,  and  perfectly  within 
the  issues.  We  have  certainly  got  a  right  to 
show  what  this  plaintiff  did  in  looking  after  these 
people.  They  don't  have  to  do  these  things  per- 
sonally. If  they  keep  their  children  going  over 
there  and  keep  looking  after  them  right  along, 
that's  within  the  issues,  and  that  is  within  the 
pleadings.  Or,  if  he  sent  some  birqd  man  or  hired 
a  man  to  go  up  there,  it  would  be  the  same  prop- 
osition. We  certainly  have  to  show  that  in  or- 
der to  show  onr  good  faith.    •    •    • 

"The  Court:  Ask  your  next  question." 

Testimony  of  Alma  Scott. 


[4]  It  does  not  readily  ai^ear  b<m  this 
could  have  been  material.  The  issue  was  on 
the  existence  of  an  oral  contract  for  a  life 
estate  in  a  farm.  Moreover,  the  motion  for 
a  new  trial  does  not  show  that  the  excluded 
evidence  was  brought  to  the  attention  of  the 
trial  court,  as  the  statute  provides.  This  is 
imperative.  Civil  Code,  |  807  (Gen.  St.  li)09, 
i  6901),  provides: 

"In  all  cases  where  the  ground  of  the  motion 
[for  a  new  trial]  is  error  in  the  exclusion  of  evi- 
dence. •  •  •  Such  evidence  shall  be  produced 
at  the  hearing  of  the  motion  by  affidavit,  deposi- 
tion or  oral  testimony  of  the  witnesses." 
Cooper  V.  Greenleat,  84  Kan.  499, 114  Pac.  1086, 
35  L.  R.  A.  (N.  S.)  1090;  Greer  v.  Mercantile 
Co.,  86  Kan.  686,  121  Pac.  1121;  Walter, 
Adm'r,  v.  Calhoun,  88  Kan.  801,  805,  129  Pac 
1176;  Clark  v.  Morris,  88  Kan.  752,  129  Pac. 
1196;  Caldwell  v.  Modern  Woodmen,  89  Kan. 
11  (syl.  31),  130  Pac.  642:  Thompson  v.  Thomp- 
son, 94  Kan.  168,  171,  146  Pac.  344;  Broady 
V.  Fire  Association,  94  Kan.  245,  248,  146  Pac 
343;  O'Neal  v.  Bainbridge.  94  Kan.  518,  524, 
146  Paa  1166. 

We  have  labored  through  the  voluminous 
abstracts  and  studied  the  briefs  of  counsel 
with  dUigent  care,  but  find  nothing  approach- 
ing reversible  error  therein,  and  the  judg- 
ment is  therefore  affirmed.  AU  the  Justices 
concurring. 


POND  et  al.  v.  HARKISON  et  aL 

(No.  10617.) 

(Supreme  0>urt  of  Kansajj.    Nov.  6,  1916.) 

(SvlUthut  by  the  Court.) 

Mechanics'    Likns   «=»57,   184  —  Pbopbbtt 

Subject— Tbu  ST  Pbopkbtt. 

A  testator  devised  a  quarter  section  of  land 
to  trustees  to  be  handled  in  their  discretion, 
the  net  income  to  be  devoted  to  the  support  of 
his  son,  but  to  be  exempt  from  liis  control,  and 
from  seizure  for  Ills  debts.  The  trustees  al- 
lowed the  beneficiary  to  occupy  the  property 
and  enjoy  its  revenue.  A  dwelling  house  in 
which  he  lived  with  his  family  was  nearly  de- 
stroyed by  fire.  He  rebuilt  it,  using  for  the 
purpose  the  proceeds  of  an  insurance  i>oUcy  tak- 
en out  by  htm,  but  failed  to  complete  payment 
for  the  lumber.  Held,  that  a  mechanic's  lien 
could  not  attach  to  the  revenue  of  the  property 
because  of  the  provision  of  the  will  re^rding 
exemption,  nor  to  any  part  of  the  building,  be- 
cause it  had  all  become  a  part  of  the  realty. 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
liiens.  Cent  Dig.  U  64-71,  74,  S28;  Dec  Dig. 
«=»57,  184.] 

Appeal  from  District  Court,  Butler  County. 

Action  by  Sarah  A.  Pond,  as  executrix, 
and  others,  against  W.  H.  Harrison  and  oth- 
ers. From  the  judgment,  James  R.  Harri- 
son and  others,  as  trustees,  eta,  defendants, 
appeal.    Reversed,  with  directions. 

G.  P.  Aikman,  C.  L.  Aikman,  Geo.  J.  Ben- 
son, and  T.  A.  Kramer,  all  of  El  Dorado,  for 
appellants.  Hamilton  &  Leydig  and  H.  W. 
Schumacher,  all  of  El  Dorado,  for  appellees. 

MASON,  J.  The  owner  of  a  quarter  sec- 
tion of  land  devised  it  to  two  of  bis  ^ons  in 
trust,  the  income  to  be  used  in  their  discre- 
tion, for  the  support  of  a  third  son  (Wil- 
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Ilam  H.  Harrison)  and  bis  wife,  during  tbelr 
lives.  Tbe  trustees  allowed  Harrison  and  his 
family  to  occupy  the  property  and  enjoy  Its 
use.  Hying  In  a  dwelling  house  thereon.  The 
house  was  nearly  destroyed  by  fire.  Tbe 
only  Insurance  was  carried  by  Harrison  In 
bis  own  name.  He  collected  and  used  tbe 
money  In  rebuilding.  One  of  the  trustees 
knew  of  the  reconstruction  while  it  was  go- 
ing on,  and  knew  that  the  lumber  used  was 
furnished  to  Harrison  by  the  plaintiffs,  but 
neither  had  anything  to  do  with  tbe  trans- 
action. A  balance  of  the  bill  for  the  lum- 
ber, amounting  to  a  little  over  $200,  remained 
unpaid.  The  firm  that  furnished  It  filed  a 
mechanic's  lien  against  tbe  property,  and  In 
an  action  to  foreclose  it  was  awarded  a 
Judgment,  from  which  the  trustees  appeal. 

The  lien  was  awarded  solely  against  the 
Interest  of  William  H.  Harrison  and  bis 
wife,  which  was  defined  to  be  that  of  ten- 
ants at  win,  with  a  right  to  the  use  of  the 
real  estate,  or  to  Its  rental  value,  for  life. 
The  trustees  make  no  objection  to  the  formal 
declaration  of  a  lien  against  the  Interest  of 
the  occupants  of  tbe  property,  but  Insist  that 
as  they  are  merely  tenants  at  will,  the  pur- 
chaser under  a  sale  based  thereon  could  ac- 
quire nothing  of  any  substantial  value.  No 
lien  was  adjudged  against  the  land  Itself, 
or  the  Interest  of  the  trustees.  And  none 
could  have  been,  since  the  statute  requires 
the  material  to  have  been  furnished  under 
contract  with  the  owner.  His  knowledge  ot 
Its  being  furnished  Is  not  sufflcient.  Lumber 
Co.  V.  Washington,  80  Kan.  613,  103  Pac. 
80;  Potter  v.  Conley,  83  Kan.  678,  679,  112 
Pac.  608 ;  27  Oyc  74 ;  Bolsot  on  Mechanics' 
Liens,  {  293. 

Assuming  that  the  right  of  William  H. 
Harrison  and  his  wife  to  enjoy  tbe  Income  of 
the  property  Is  of  such  character  that  it 
might  otherwise  be  reached  through  the 
machinery  of  the  mechanic's  lien  statute,  the 
question  arises  whether  It  is  protected  there- 
from by  tbe  terms  of  tbe  will.  Tbe  testa- 
tor's purpose  was  thus  expressed: 

"To  give  said  trustees  the  privilege  to  expend 
said  net  income  at  such  time  or  times  and  in 
such  manner  as  they  or  either  of  them  may  in 
his  judgment  consider  most  to  the  benefilj  ad- 
vantage and  comfort  of  my  said  son  and  his 
wife  and  the  survivor  of  them  and  said  net  earn- 
ings shall  not  be  subject  to  the  order  or  as- 
signment of  or  by  said  William  H.  Harrison  or 
his  wife  or  the  survivor  of  them,  nor  shall  the 
same  be  subject  to  pay  their  debts  on  execution, 
attachmeijtir  otherwise,  but  is  a  humane  pro- 
vision of  mine  to  keep  them  from  absolute  want 
or  becoming  a  public  charge  or  charges  in  their 
declining  years." 

These  words  are  sufflcient  to  create  a 
"spendthrift  trust,"  rendering  tbe  Income  of 
the  property  exempt  from  control  by  the  Har- 
risons, and  from  seizure  for  their  Indebted- 
ness, a  device  tbe  validity  of  which  is  rec- 
ognized la  this  state.  Sherman  v.  Havens, 
94  Kan.  654,  146  Pac.  1030.  Circumstances 
might  perhaps  arise  in  which  the  income  of 
such  a  trust,  while  still  in  the  hands  of  tbe 
trustee^  would  be  chargeable  wltb  tbe  debts 


of  the  beneficiary.  Trustees  holding  a  fund 
the  income  of  which  was  to  be  used  by  them 
for  the  support  of  an  Improvident  person 
have  been  required  In  equity  to  apply  a  part 
of  it  in  payment  of  necessary  medical  serv- 
ices rendered  to  him  wltb  their  knowledge. 
Sherman  v.  Skuse,  166  N.  Y.  345,  59  N.  E. 
990.  But  here  it  cannot  be  said  that  tbe 
trustees  were  under  any  enforceable  obliga- 
tion to  rebuild  after  the  fire,  or  to  pay  for 
tbe  expense  thereof  out  of  the  earnings  of 
the  property,  although  to  have  done  so  would 
have  been  In  accordance  with  tbe  spirit  of 
their  trust  The  lien  of  the  plaintiffs  there- 
fore cannot  attach  to  tbe  income  of  the  prop- 
erty. 

It  is  said,  that  a  mechanic's  lien  may  at- 
tach to  a  building,  apart  from  the  land  (27 
Cyc.  226) ,  although  the  decisions  to  that  effect 
are,  for  the  most  part,  based  upon  statutes 
materially  different  from  ours.  It  attaches 
to  a  leasehold  Interest,  and  even  where  this 
Is  only  that  of  a  tenant  at  will,  the  lien  cov- 
ers any  building  or  Improvement  which  the 
tenant  would  have  a  right  to  remove.  Hath- 
away V.  Davis  &  Rankin,  32  Kan.  683,  5 
Pac.  29;  Lumber  Co.  v.  Malone,  8  Kan.  App. 
121,  54  Pac.  692;  Ombony  v.  Jones,  19  N. 
Y.  234;  Bolsot  on  Mechanics'  Liens,  g  295; 
Phillips  on  Mechanics'  Liens  (3d  Ed.)  SS  191, 
193. 

The  question  whether  the  plaintiffs  have  a 
lien  upon  the  building,  or  any  part  of  It,  de- 
pends upon  whether  a  right  of  removal  ex- 
isted In  the  tenants.  Aa  found  by  the  court, 
tbe  dwelling  house  originally  consisted  of 
a  two-story  main  portion,  which  was  entire- 
ly destroyed  by  the  fire,  and  a  one-story  eU. 
which  was  saved.  In  tbe  reconstruction  a 
new  two-story  part  waa  erected,  to  which  the 
old  one-story  part  was  Joined,  a  second  story 
being  built  over  one  room,  tbe  whole  structure 
constituting  one  dwelling.  Some  old  mate- 
rial, not  of  much  consequence,  was  used  in 
the  reconstruction,  and  some  of  tbe  new  ma- 
terial purchased  from  the  plaintiffs  was  used 
In  the  second  story  over  a  part  of  the  elL 
The  new  part  could  only  be  separated  from 
the  old  by  tearing  it  away,  but  this  would 
leave  the  old  part  In  as  good  or  better  con- 
dition than  It  was  in  just  after  tbe  fire,  but 
uninhabitable.  Tbe  right  of  the  occupant 
of  real  property  to  remove  improvements 
which  he  has  placed  npon  It  is  more  favored 
between  tenant  and  landlord  than  in  tbe 
case  of  any  other  relationship.  13  A.  &  E. 
Bncycl.  of  L.  639.  Tbe  sole  test  has  some- 
times been  said  to  be  whether  an  Injury  to 
tbe  freehold  would  result  from  a  removal, 
but  this  is  regarded  as  too  broad  a  state- 
ment (supra,  page  647),  although  supported  by 
authority  so  far  as  relates  to  trade  fixtures 
(supra,  page  642 ;  Van  Ness  v.  Pacard,  27  U. 
S.  [2  Pet]  137,  7  L.  Ed.  374).  Tbe  presumed 
or  "legal"  Intention  of  the  occupant  Is  often 
controlling  in  determining  whether  bis  Im- 
provement is  to  be  deemed  a  part  of  the 
realty.  13  A.  &  E.  EncycL  of  U  687-^.  A 
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purpose  to  Increase  the  value  of  the  real  es- 
tate at  his  own  expense  Is  not  readily  to  be 
attributed  to  the  ordinary  tenant  at  will,  but 
here  the  circumstances  are  exceptional,  In 
that  the  tenant,  although  having  no  owner- 
ship, reaps  a  benefit  from  the  Improvement, 
whether  or  not  he  remains  In  possession. 
Under  the  facts  found  the  whole  of  the  re- 
constructed building  must  be  regarded  as 
a  part  of  the  realty,  no  part  of  which  Is 
owned  by  the  tenant  or  subject  to  removal  by 
him.  We  are  constrained  to  hold  that  the 
mechanic's  lien  attaches  neither  to  the  land 
or  lbs  Income,  nor  to  the  building,  and  since 
a  sale  of  the  leasehold  of  a  tenant  at  will 
would  be  entirely  barren  of  practical  result, 
the  plaintiffs  are  without  remedy  against  the 
property. 

The  Judgment  Is  reversed,  with  directions 
to  eliminate  therefrom  the  portion  determin- 
ing the  Interest  of  Harrison  and  his  wlfb  to 
include  a  right  to  the  occupancy  or  Income  of 
the  property — a  change  which  will  render  it 
ineffective.    All  the  Justices  ooncurring. 


GREENWOOD  v.  GREENWOOD,* 
(No.  19700.) 
({Supreme  Court  of  Kansas.     Nov.  6,   1015.) 

(Byttahiu  ly  the  Oowri.) 

1.  JuDGUBRT  «=»586  — Rm  Judicata  — Cas- 
CELiATioN  or  CoKTaACT  —  SPBcmo  Pmt- 

FOBSL&.NCE. 

The  subject  of  fraudulent  representations 
by  the  vendee  of  land,  whereby  the  vendor  was 
induced  to  contract,  adjudicated  against  the 
vendor  in  an  action  to  caDcel  the  contract  be- 
cause induced  by  fraudulent  repreBentationg,  is 
res  judicata  in  a  subsequent  action,  brought  by 
the  vendee  to  compel  specific  performance  6t 
the  contract. 

lEd.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  i|  1062-1064, 1067,  1073,  1084, 1085, 
1092-1095,  1132 ;   Dee.  Dig.  <S=>586.] 

Z  DivoBCB  €=s>321%— Alimont— Real  Pbop- 

■BTT  AWABDKD — COVTBOI.  AWD  DisFOsrnoiT 
— CONTBAOTB. 

In  an  action  for  divorce,  the  plaintiff  was 
awarded  the  custody  and  maintenance  of  two 
minor  children  and  was  given  a  tract  of  land 
as  alimony,  the  income  from  which,  so  far  as 
mii^ht  be  necessary,  was  to  be  devoted  to  the 
mamtenance  of  the  children  until  the  younger 
child  became  of  age.  Beld,  the  plaintiff  could 
lawfully  contract  to  convey  the  land  when  the 
younger  child  became  of  age,  and  could  lawfully 
bind  herself  personally  by  a  contract  to  deliv- 
er possession  before  that  time. 

CEd.  Note.— For  other  cases,  see  Divorce,  Gent. 
Dig.  S  808;  Dec.  Dig.  «S=»321%.] 

8.  Spxomo  Pkbtormaitck  9=»48— "Adb<)ttatk 

OonaiDKRATIOR. ' ' 

In  actions  for  specific  performance,  the 
term  "adequate  consideration  does  not  mean 
the  full  equivalent  of  value.  It  means  a  con- 
sideration which  is  not  so  greatly  disproportion- 
ate to  value  as  to  offend  against  the  fair  deal- 
ing which  should  characterise  business  trans- 
actions. 

[Xld.  Note.— For  other  cases,  see  Specific  Per- 
formance, Gent.  Dig.  H  140-161;  Dec.  Dig. 
«=>49. 

For  other  definitioiis,  see  Words  and  Phrases, 
Second  Series,  Adequate  Consideration.] 


4.  Sfbcitio  Febtobmanok  4t=»12— Gohtbaot 
TO  Con  VET  Laitd — Defersk — Incbease  in 
Vaiue. 

Findings  of  fSet  examined,  and  a  judgment 
based  thereon  for  specific  performance  of  a 
contract  of  the  kind  indicated  and  for  rents  and 
profits  approved. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Gent  Dig.  H  49,  60 ;   Dec.  Dig.  «=» 

Appeal  from  District  Court,  Shawnee  Coun- 
ty, Second  Division. 

Action  by  Aahford  W.  Greenwood  against 
Anna  M.  Greenwood.  From  judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

Hazen  &  Page  and  Wheeler  &  Switzer,  all 
of  Topeka,  for  appellant  Hazen  &  Gaw,  of 
Topeka,  for  app«Qlee. 

BURCH,  J.  In  December,  1897,  Anna  M. 
Greenwood,  as  plaintiff,  obtained  a  divorce 
from  Ashford  W.  Greenwood.  She  was  given 
the  custody,  maintenance,  and  education  of 
the  minor  chUdreh,  Grace  and  Helen,  Helen 
being  the  younger.  The  decree  provided  fur- 
ther as  follows: 

"And  it  is  further  ordered  and  decreed  that 
the  said  plaintiff  shall  have,  and  there  is  hereby 
set  apart  to  her  as  her  separate  estate,  as  and 
for  her  alimony  in  said  action  the  following 
described  real  estate  [describing  it],  to  be  hda 
by  the  said  Anna  Greenwood,  in  trust  for  Grace 
and  Helen  Greenwood  until  the  said  Helen 
Greenwood  shall  attain  her  majority,  and  at  the 
expiration  of  said  time,  or  upon  the  death  of 
both  of  said  children  before  said  time,  the  title 
to  said  propertv  shall  vest  in  the  said  Anna 
Greenwood  absolutely  and  in  fee." 

In  February,  1909,  Anna  M.  Greenwood, 
desiring  to  dispose  of  the  land  on  contract 
and  to  convey  the  full  title  thereto  when  she 
became  absolute  owner,  contracted  to  sell  and 
convey  the  land  by  warranty  deed  to  her  for- 
mer husband  for  a  stated  consideration,  pay- 
able in  installments  which  bore  Interest 
Possession  was  to  be  delivered  at  once.  One 
thousand  dollars  of  the  consideration  was  to 
be  paid  to  the  diildren,  Grace  and  Helen,  <hi 
or  before  Mardi  1,  1914,  and  a  further  sum 
of  $125  was  to  be  paid  to  them  on  delivery 
of  the  deed.  The  younger  child  became  ot 
age  on  October  17,  1913.  Possession  was  nof. 
delivered  to  the  vendee,  and  his  timely  ten- 
ders of  payments  to  the  vendor  were  refused. 
On  October  18,  1913,  the  vendee  commenced 
this  action  for  specific  x)erformance  and  for 
rents  and  profits.  OThe  defendant  answered 
that  the  contract  was  procured  by  false  rep- 
resentations, and  that  it  was  executed  in  vlo' 
latlon  of  the  terms  of  the  divorce  decreet 
The  reply  pleaded  former  adjudication  of  the 
subject  of  fahse  representations.  The  court 
made  elaborate  findings  of  fact,  and  stated 
conclusions  of  law  favorable  to  the  plaintiff. 
Judgment  was  rendered  asainst  the  defend- 
ant for  rents  and  proflta  The  plaintiff  was 
required  to  deposit  the  portion  of  the  pur- 
(diase  price  due  the  defendant,  less  the  sum 
allowed  for  rents  and  profits,  with  the  clerk 
of  the  court  to  be  paid  to  the  defendant  on 
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ezecatlon  and  dellTery  of  ber  warranty 
deed.  The  sums  which  the  plaintiff  had 
agreed  to  pay  to  the  children  were  made  a 
lien  on  the  land.    The  defendant  appeals. 

[1, 2]  In  October,  1909,  the  defendant  com- 
menced an  action  In  the  district  court  of 
Wabaunsee  county  to  cancel  the  contract  on 
the  ground  that  it  was  induced  by  false  and 
fraudulent  representations  concerning  the 
value  of  the  land  made  by  the  vendee  and 
relied  on  by  the  vendor.  The  cause  of  action 
stated  in  the  petition  in  that  case  was  identi- 
cal with  the  ground  of  defense  stated  In  the 
answer  in  this  case.  In  this  case  the  court 
found  that  the  Issue  was  tried  and  determin- 
ed against  the  defendant  In  the  former  suit 
on  substantially  the  same  evidence  as  that 
produced  in  this  case.  That  should  have  end- 
ed the  defense  of  fraud.  The  court,  how- 
ever, found  with  great  care  all  the  facts  re- 
lating to  the  alleged  fraud,  and  then  spedflc- 
ally  found  as  an  ultimate  fact  that  the  plain- 
tltr  did  not  make  fraudulent  representations 
to  the  d^endant  in  the  matter  of  the  pur- 
chase of  the  land  In  controversy.  The  de- 
fendant argues  that  the  latter  finding  was  a 
conclusion  of  law,  and  desires  this  court  to 
canvass  the  evidentiary  findings  and  to  con- 
clude from  them  that  the  defendant  was  de- 
frauded. The  district  court  knew  perfectly 
well  what  It  was  doing  and,  when  finding 
with  respect  to  the  Issues  of  fact,  determined 
this  one,  and  determined  It  against  the  de- 
fendant 

The  defendant  argues  that  the  former  ad- 
judication extended  no  further  than  that  suf- 
ficient cause  for  cancellation  was  not  estab- 
lished, that  sometimes  specific  performance 
will  not  be  decreed,  although  cancellation 
would  not  be  ordered  on  the  same  evidence, 
and  consequently  that  the  charge  of  fraud, 
based  on  the  same  facts  as  before,  was  open 
to  Investigation  In  this  suit.  The  premises 
may  be  conceded,  but  the  conclusion  does  not 
follow.  The  case  of  Shoop  v.  Bumslde,  78 
Kan.  871,  98  Paa  202,  Is  cited.  In  that  case 
Bumslde  employed  the  granddaughter  of  a 
woman  80  years  old,  and  wholly  Ignorant  of 
a  sudden  rise  In  the  value  of  her  land,  to  In- 
duce her  to  consent  to  a  sale  of  the  land  to 
him  at  about  one-half  Its  value.  It  was  held 
that  specific  performance  should  be  denied, 
although  the  vendee  had  not  been  guilty  of 
actual  fraud.    The  syllabus  reads: 

"Specific  performance  ia  not  a  matter  of  light, 
but  of  equity,  and  rests  in  the  sound  legal  dis- 
cretion of  the  court.  Before  the  relief  will  be 
granted  the  contract  must  appear  to  have  been 
entered  into  with  fairness  and  without  any 
undue  advantage  or  imposition,  and  the  facts 
and  circumstances  must  be  such  as  appeal  to 
the  conscience  of  the  court  and  compel  its  discre- 
tion."   Paragraph  1. 

In  the  opinion  it  was  said: 

"Although  the  proof  might  come  far  short  of 
a  showing  sufficient  to  authorize  the  court  to 
grant  a  rescission  or  cancellation  of  a  con- 
tract, still  on  the  same  proof  equity  will  often 
refuse  to  compel  performance.  For  instance,  a 
court  of  equity  will  not  decree  a  rescission  of  a 


contract  except  for  fraud  or  mistake.  Inade- 
quacy, improvidence,  surprise,  and  hardship  are 
not  sufficient,  yet  the  presence  of  these  amount- 
ing to  unfairness,  even  without  fraud  or  mis- 
take, wUi  prevent  a  court  of  equity  from  or- 
dering performance.  While  Uiadequacy  of  prico 
is  not  sufficient,  of  itself,  to  avmd  a  decree  for 
performance,  it  is  a  circumstance  which  will  be 
taken  into  consideration  with  all  the  facts  in 
determining  whether  a  court  of  equity  is  called 
upon  to  afford  reliet"    78  Kan.  876,  98  Pae. 

SniHKise,  however,  an  attempt  had  been 
made  to  inject  into  the  ocwtroversy  some  al- 
leged fact  which  had  been  adjudicated  not 
to  exist  In  a  previous  action  for  canceUatlcM]. 
For  example,  suppose  inadequacy  of  price 
had  In  fact  l)een  one  of  the  former  Issues 
necessary  for  determinatioa,  and  It  had  been 
adjudicated  that  the  price  was  fully  equal 
to  the  value  of  the  land.  Suppose  mental 
capacity  of  the  vendor  to  contract  had  heea 
in  Issue  and  had  been  adjudicated.  The 
public  policy  which  Is  the  basis  of  the  doc- 
trine of  res  Judicata  would  have  forbidden 
the  relitigation  of  those  Issues.  So  here, 
fraudulent  representations  of  the  vendee  to 
the  vendor  concerning  material  facts,  where- 
by the  vendor  was  induced  to  contract,  were 
excluded  from  the  facts  and  drcumstanoes 
which  the  court  was  called  upon  to  weigh  in 
determining  whether  or  not  specific  perform- 
ance should  be  decreed.  That  was  the  sole 
issue  In  the  former  action,  and,  not  as  In  a 
specific  performance  case,  the  granting  or  the 
refusal  of  the  relief  sought  depended  on 
whether  or  not  that  Issue  was  sustained. 
Having  successfOlly  met  the  Issue  once,  the 
plaintiff  was  not  required  to  meet  It  again. 

With  the  issue  of  fraud  di^osed  of,  there 
was  little  left  of  the  defense.  The  price  paid 
was  $90  per  acre,  and  it  is  said  the  price  was 
grossly  inadequate.  An  attempt  was  made 
at  the  trial  in  1914  to  establish  the  fair 
value  of  the  land  in  February,  1908.  A 
gradual  advance  in  land  values  had  been 
continually  going  on,  and  witnesses  differed 
in  their  estimates  as  much  as  $45  per  acre. 
From  all  the  evidence  the  court  was  unable 
to  do  more  than  fix  a  range  of  value  of  from 
$100  to  $105  per  acr&  The  defendant  was 
a  capable  and  experienced  business  woman 
who  for  some  years  had  l>een  (^wratlng  suc- 
cessfully in  city  real  estate  in  Topeka.  The 
land  consisted  of  a  tract  of  76  acres,  and  was 
situated  30  miles  away  from  the  scene  of  the 
defendant's  business  operations.  She  had 
trouble  with  her  tenants,  and  was  unable  to 
secure  from  them  proper  returns.  She  kaew 
the  physical  condition  of  the  property,  the 
improvements  upon  it,  and  its  productiveness, 
and  she  was  not  prevented  by  the  plaintiff 
or  any  one  else  from  ascertaining  its  true 
value.  She  herself  initiated  the  negotiations 
which  led  to  the  making  of  the  contract. 
While  negotiations  were  pending,  and  in 
Deceml>er,  1908,  she  received  a  tax  rec8ii>t 
which  disclosed  an  assessed  valuation  of  the 
land  of  $87.50  per  acre.  After  that  she  held 
it  at  ber  own  price  of  $7,000^  refused  the 
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plaintiff's  <^ers  of  $80  and  thai  $85  per 
acre,  and  finally  accepted  bis  offer  of  $90 
per  acre,  or  $6,S40,  to  whieb  $125  as  Interest 
was  afterwards  added.  Interest  on  the  con- 
tract price  at  S  per  cent^  the  rate  which  the 
plaintiff  agreed  to  pay,  would  produce  an  In- 
come greater  than  the  net  income  the  defend- 
ant was  receiving  from  the  land  when  she 
sold  it. 

[31  In  actions  for  specific  performance 
the  term  "adequate  consideration"  does  not 
mean  the  full  equivalent  of  value.  It  means 
a  consideration  which  is  not  so  greatly  dis- 
prot>ortionate  to  value  as  to  offend  against 
the  fair  dealing  which  should  characterize 
business  transactions.  Measured  by  that 
standard  the  plaintiff  paid  an  adequate  con- 
sideration for  the  lahd.  Besides  this,  some- 
thing more  than  Inadequacy  of  price  is  neces- 
sary before  specific  performance  will  be  re- 
fused. 

[4]  It  is  possible  the  defendant  may  now 
regret  that  she  agreed  to  divide  the  consider- 
ation to  be  received  for  the  land  with  her 
children.  If  so  such  stress  of  mind  affords 
no  basis  for  relief  from  the  obligation  of  a 
contract. 

The  fact  that  the  value  of  the  land  has 
greatly  Increased  with  the  general  rise  in 
land  values  since  the  contract  was  made 
affords  no  ground  for  denying  specific  per- 
formance. The  plaintiff  is  entitled  to  the  fruits 
of  his  bargain  precisely  as  the  defendant 
would  have  been  entitled  to  the  fruits  of  her 
bargain  if  land  values  had  fallen.  Nlquette 
y.  Green,  81  Kan.  568,  106  Paa  270. 

So  far  as  the  Interest  of  the  children  In 
this  controversy  is  concerned  specific  per- 
formance is  distinctly  beneficial  to  them. 
In  December,  1909,  the  children,  ostensibly, 
and  by  a  next  friend,  moved  in  the  district 
court  of  Biley  county,  the  court  which  grant- 
ed the  divorce,  for  a  cancellation  of  the  con- 
tract on  the  ground  that  their  means  of  sup- 
iwrt  was  Jeopardized.  The  court  undertook 
to  cancel  the  contract,  but  it  was  held  on  ap- 
peal that  while  the  Interests  of  the  children 
might  be  protected  by  the  divorce  court.  It 
had  no  jurisdiction  to  annul  the  contract 
Greenwood  v.  Greenwood,  85  Kan.  303,  116 
Pae.  828,  The  proceeding  was  afterwards 
abandoned.  If  its  object  had  been  attained, 
the  children  would  now  l>e  poorer  in  the  sum 
of  $1,380.56. 

The  drcnmstances  tttat  the  grounds  of  the 
divorce  were  extreme  cruelty  on  the  part  of 
the  plaintiff,  that  except  for  Christmas  and 
holiday  presents  to  the  children  of  not  more 
than  $50  per  year  the  plaintiff  permitted  the 
burden  of  supporting  them  to  rest  where  the 
ooort  bad  placed  it  until  about  the  time  the 
children  entered  college,  and  that  the  defend- 
ant and  one  of  the  children  had  typhoid 
fsvex  at  the  same  timet  and  the  plaintiff  did 
vot  contribute  to  their  hospital  expenses, 
are  mere  stage  properties  employed  to  give 
scenic  effect  to  the  defendant's  presentation 


of  her  case.  Tbey  have  nothing  whatever  to 
do  with  the  merits  of  the  book. 

There  Is  nothing  else  worthy  of  notice  In 
the  findings  of  fact  to  sustain  the  defendant's 
position  that  the  court  abused  its  Judicial 
discretion,  enforced  an  iniquitous  contract, 
and  thereby  produced  a  result  "abhorrent  to 
the  dullest  sense  of  Justice  and  contrary 
to  law  and  equity."  This  court  is  of  the 
opinion  the  district  court  did  right 

There  remains  to  be  considered  the  defense 
that  the  contract  was  void  because  it  vio- 
lated the  terms  of  a  trust  As  this  court 
observed  in  the  case  of  Greenwood  v.  Green- 
wood, 85  Kan.  303,  116  Pac.  828,  the  divorce 
decree  was  very  indefinite  respecting  the 
interests  the  children  were  to  have  in  the 
land.  The  nature  and  quantity  of  their  in- 
terest were  not  defined,  and  the  manner  in 
which  the  trust  was  to  be  performed  was 
not  described.  These  are  necessary  elements 
in  the  declaration  of  a  trust  and  when  the 
language  is  so  vague,  general,  or  equivocal 
that  they  are  left  in  uncertainty,  the  trust 
faila  8  Pomeroy,  Equity  Jurisprudence, 
(3d  Ed.)  i  1009;  Simps<«  v.  Simpson,  80 
CaL  237,  22  Paa  167. 

The  divorce  decree  charged  the  defendant 
with  the  duty  of  maintaining  and  educating 
the  children.  In  order  that  the  defendant 
might  have  means  with  which  to  discharge 
that  duty  the  court  gave  her  the  land  in  con- 
troversy. It  was  supposed  the  land  would 
be  a  source  of  income,  and  the  purpose  was 
that  such  income  should  be  devoted,  so  far 
as  might  be  necessary,  to  the  support  of  the 
children  during  their  minority.  That  was 
the  full  extent  of  their  interest  This  court 
so  interpreted  the  decree  when  the  children 
were  here  contending  for  their  rights,  and  is 
now  satisfied  that  the  interpretation  was  as 
favorable  to  the  children  as  was  permissible. 
If  this  were  not  the  case,  the  court  would 
hesitate  to  change  the  interpretatlcm  now, 
increase  the  interest  which  the  children  for- 
merly had,  but  which  has  expired,  and  there- 
by enable  the  defendant  to  defeat  the  Interest 
they  now  have  in  her  contract  with  the 
plaintiff.  The  only  limitation  on  the  defend- 
ant's proprietorship  was  that  the  land  should 
form  a  source  of  income  to  be  devoted  to  the 
support  of  the  children  so  tax  as  might  be 
necessary  until  the  younger  child  became 
of  age.  With  the  occurrence  of  that  event  on 
October  17,  1913,  the  limitation  was  to  cease, 
and  did  cease.  Mainfestly  here  was  an  es- 
tate In  land  concerning  which  the  defendant 
was  at  perfect  liberty  to  contract  She  could 
sell  or  could  give  away  her  personal  interest 
according  to  her  own  will.  Besides  this,  she 
could  bind  herself  by  a  contract  concerning 
the  entire  estate  without  violating  any  rule 
of  law  or  morals.  She  conld  even  contract  to 
give  immediate  possession  to  a  purchaser, 
dei>endlng,  perhaps,  on  securing  approval 
of  a  sale  whereby  the  land  might  be  convert- 
ed into  a  fund  which  would  produce  an  iBf 
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<X)me  during  the  minority  of  the  children, 
and  which  would  then  be  shared  with  them. 
Should  she  fall  In  securing  such  a  substitu- 
tion, the  purchaser  might  not  be  able  to  se- 
-cure  or  hold  possession.  The  land  might 
fitlll  stand  as  a  source  of  Income  for  the  sup- 
port of  the  children  during  minority,  but  It 
Is  elementary  law  that  the  contract  would 
nevertheless  be  a  valid  contract  between  the 
parties.  The  purchaser  could  compel  a  con- 
veyance of  all  the  Interest  the  vendor  pos- 
-sessed,  and  could  recover  by  way  of  damages 
the  value  of  the  use  of  the  land  for  the  time 
be  was  deprived  of  the  possession  contracted 
for.    That  Is  this  case. 

It  so  happens  that  the  plaintiff  was  not 
•entitled  to  a  deed  until  the  younger  child 
attained  her  majority  and  the  defendant's 
■ownership  had  become  absolute.  The  defend- 
ant has  kept  the  plaintiff  out  of  possession, 
and  It  Is  not  now  material  what  courses 
might  have  been  pursued  for  the  protection  of 
the  children  under  other  drcumstances. 
The  defendant  has  no  interest  In  the  portion 
■of  the  purchase  money  belonging  to  her  adult 
children,  and  cannot  question  the  character 
■of  the  order  of  the  court  made  for  their  bene- 
fit 

Q?he  Judgment  of  the  district  court  la  af- 
firmed.   All  the  Justices  concurring. 


DAVID  V.  DOrcnTI  et  aL  (No.  19645.)* 
(Supreme  Court  of  EJmMS.    Nov.  6,  1916.) 

(Bvllaiut  hy  th«  Oowrt.) 

Mechanics'  Liens  «=3279,  281  —  Lien  tob 
Matebiax  Fubnished— Bubden  of  Pboof— 
Sutxtcienct  of  £>vinENCE. 

To  entitle  a  person  to  a  lien  for  material 
furnished  in  the  erection  of  a  building,  it  de- 
volves on  the  claimant  to  show  that  the  mate- 
rial was  purchased  for  and  applied  to  that  use, 
but,  if  it  be  shown  that  the  material  was  pur- 
chased to  be  used  in  the  building  and  deliverod 
to  the  builder,  or  taken  by  him  to  his  premises 
to  be  so  used,  and  some  evidence  is  offered  that 
material  of  that  character  was  actually  used 
in  the  building,  in  the  absence  of  any  discredit- 
ing drcumstances,  it  will  ordinarily  be  sufBcient 
to  show  that  the  material  was  used  in  the  build- 
ing. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Die.  §§  555,  556,  665-572;  Dea 
Dig.  <S=>279,  281.] 

Appeal  from  District  Court,  Oreenwood 
Ctounty. 

Action  by  Charles  A.  David  against  Thom- 
as Doughty  and  another.  From  a  Judgment 
for  plaintiff,  defendants  api)eal.    Affirmed. 

Lew  B.  Clogston  and  Robt  H.  Clogston, 
both  of  Eureka,  for  appellants.  S.  F.  Wick- 
er, of  Madison,  and  Gordon  A.  Badger,  of 
Eureka,  for  appellee. 

JOHNSTON,  C.  J.  This  was  an  action  by 
the  plaintiff  to  recover  a  balance  due  for 
building  material  and  to  foreclose  a  mechan- 
ic's Hen.     Defendants  first  obtained   goods 


from  plaintiff  of  the  agreed  price  of  $332.50. 
Plaintiff  alleged  that  afterwards  additional 
material,  priced  at  $49.57, '  was  purchased 
to  be  used  in  the  completion  of  the  building. 
The  total  amount  of  the  purchase  was  there- 
fore $382.07,  and  upon  this  bill  the  defend- 
ants paid  $300,  and  It  will  therefore  be  seen 
that  the  substantial  dispute  between  the  par- 
ties was  the  liability  of  the  defendants  for 
$82.07.  The  defendants  set  up  a  counter- 
claim, which  Is  not  now  In  contention.  The 
Jury  found  that  the  defendants  were  Indebted 
to  plaintiff  In  the  sum  of  $64J50,  and.  It  hav- 
ing been  found  that  $14.50  of  that  amount 
was  for  material  not  used  In  the  building,  the 
court  adjudged  a  lien  upon  defendants'  land 
to  the  extent  of  $40.  .  The  defendants  ap- 
peal. 

The  first  complaint  Is  of  the  refusal  of  the 
court  to  require  plaintiff  to  make  the  aver- 
ments of  bis  petition  more  definite  and  cer- 
tain. No  prejudice  resulted  to  defendants 
from  the  denial  of  this  motion. 

Another  complaint  Is  that  the  testimony 
did  not  snfllciently  show  that  aU  of  the  ma- 
terial for  which  Judgment  was  given  was 
used  in  the  building.  There  was  proof  that 
the  material  was  purchased  to  be  used  in 
making  the  Improvement  on  defendants'  land, 
that  it  was  taken  by  defendants  to  their 
premises,  and  that  material  of  that  kind  was 
placed  In  the  building.  The  proof,  although 
not  specific  and  strong  as  to  all  of  the  mate- 
rial used  in  the  building,  tends  to  show  that 
all  except  certain  things  that  were  excluded 
from  the  amount  of  the  lien  by  the  court  was 
used  for  that  purpose.  It  is  true,  as  de- 
fendants contend,  that  to  entitle  a  person 
to  a  lien  it  must  appear  that  the  material 
was  purchased  to  be  used,  and  was  used,  in 
making  the  improvement,  t>ut  strict  proof 
that  every  article  purchased  Is  placed  In  the 
buUdIng  Is  not  easily  obtained  by  the  claim- 
ant i>or  is  it  always  required. 

"In  ordinary  cases  it  is  enough  to  show  that 
the  materials  were  sold  to  be  used  in  the  build- 
ing, and  delivered  to  the  builder,  and  there  is 
some  testimony  showing  that  material  of  that 
character  was  actually  used.  In  the  absence  of 
any  proof  or  circumstance  tending  to  show 
that  material  so  furnished  was  raov»l  or  taken 
away,  or  that  an  unnecessary  amount  was  used 
in  the  construction  of  the  building,  it  will  be 
presumed  that  that  furnished  was  actually 
used."  McGarry  v.  Averill,  50  Kan.  362,  365, 
31  Pac.  1082,  34  Am.  St  Bep.  120. 

See,  also.  Rice  &  Floyd  t.  Hodge  Bros.,  26 
Kan.  164;  Surety  Oo.  r.  Lime  Co.,  76  Kan. 
914,  92  Pac.  1111. 

No  circumstance  discrediting  the  evidence 
offered  by  the  plaintiff  as  to  the  use  of  the 
materials  in<duded  in  the  lien  appears  in  the 
case.  The  proof  offered  by  plaintiff  was  snnf- 
fldent  to  make  a  prima  fade  case  of  deltveiy 
and  use,  and  nothing  was  offered  by  defend- 
ants nor  Is  found  in  the  record  to  overcome 
the  plaintiff's  proof. 

There  Is  nothing  substantial  in  the  objec- 
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tioiu  to  the  special  findings  nor  any  of  tbe 
other  specifications  of  error. 

The  judgment  of  the  district  court  la  af- 
firmed.   All  the  Jnstlceci  concurring. 


McIiAUOHMN  T.  GREEN.  Mayor,  et  aL 

(No.  20268.) 
(Supreme  C!oart  of  Kansas.    Nov.  6,  1916.) 

(ayUaiua  i»  the  OourtJ 

1.  MuNiciPAi.  CoBPOBATioNS  4=>158  —  Civn. 

SEBVICE— OlTICKBS— RXMOVAL  —  TENtmS  OF 

Chapter  112  of  the  Laws  of  1915  fixes  the 
tenure  of  office  of  all  officers  and  employes 
therein  mentioned  and  subject  to  examination 
and  certificatioa,  at  four  yean,  and  takes  away 
from  those  appointing  such  officers  and  em- 
ployes the  power  to  remove  them  at  pleasure.  . 

[Ed.  Note. — For  other  eases,  see  Munidpal 
Corporations,  Cent.  Dig.  |§  343-346 ;  Dec.  Dig. 
<t=»158.] 

2.  MtJNICIPAI,    COBFOBATIONB    €=»133.— OlTI- 
CEB»— HBALTH    COMMISSIOWEB— VAUDITT   OF 

Appoirtmbnt. 

1^  appointment  of  a  health  commissioner 
under  chapter  88  of  the  Laws  of  1913,  upon  a 
certificate  from  the  civil  service  commission 
that  the  appointee  and  another  are  the  two  high- 
est on  the  eligible  list,  is  valid,  although  because 
of  a  mistake  of  the  civil  servioe  commissioii, 
the  appointee  was  erroneously  so  certified. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  «=9l33.] 

Appeal  from  District  Court,  W^randotte 
County,  First  Division. 

Action  by  O.  W.  McLaughlin  against 
Charles  W.  Green,  Mayor  of  Kansas  City, 
Kan.,  and  others.  From  judgment  for  plain- 
tiff, defendants  appeal.    Affirmed. 

R.  J.  Hlggins  and  W.  H.  McOamlsb,  both 
of  Kansas  City,  for  appellants.  McAnany  & 
Alden  and  Thomas  Van  Cleave,  all  of  Kan- 
sas City,  Kan.,  for  appellee. 

MARSHALL,  J.  This  Is  an  appeal  from  a 
Judgment  granting  a  peremptory  writ  of 
mandamus.  On  April  2,  1914,  a  vacancy  ex- 
isted In  the  office  of  the  health  commission- 
er of  Kansas  City,  and  an  examination  was 
held  under  chapter  88  of  the  Laws  of  1913, 
by  the  civil  service  commission  of  that  City, 
to  determine  the  qualifications  and  fitness  of 
ai^llcants  for  the  position.  The  papers 
were  sent  to  Dr.  S.  J.  Crumbine,  secretary 
of  the  state  board  of  health,  for  marking 
and  rating.  He  reported  back  that  Dr.  C.  C. 
Nesselrode  stood  first,  and  Dr.  CJ.  W.  Mc- 
Laughlin second.  April  28,  1914,  before  a 
certificate  showing  the  result  of  the  examina- 
tion was  made  to  the  dty  board  of  commis- 
sioners, the  plalntUC  was  appointed  to  the 
office.  May  2,  1914,  a  proper  certificate  was 
sent  to  the  commissioners,  and  the  same  day 
the  appointment  was  regularly  made.  The 
plaintiff  then  entered  upon  the  duties  of  the 
office,  and  performed  those  duties  until  May 
6,  1915.  On  July  9,  1914,  the  cMl  service 
commission    sent    a    communication   to   the 


board  of  commissioners  stating  that  a  mis- 
take bad  been  made  in  totaling  the  grades  on 
the  examination  of  the  applicants  for  the 
position,  and  on  July  20,  1914,  sent  a  cor- 
rected certificate,  showing  that  Dr.  Tenney 
and  Dr.  Nesselrode  were  the  two  highest  on 
the  list  and  should  have  been  certified  to  the 
commissioners,  to  the  exclusion  of  Dr.  Mc- 
Laughlin. After  laying  the  matter  over  from 
time  to  time,  the  commissioners,  on  August 
28th,  refused  to  allow  the  plaintiff  any 
further  salary.  May  6,  1915,  after  the  de- 
cision in  the  case  of  Haney  t.  Cofran,  94 
Kan.  832,  146  Pac.  1027,  the  board  of  com- 
missioners terminated  the  controversy  by 
an  order  ousting  the  plaintiff.  On  May  20th, 
an  alternative  writ  of  mandamus  was  Is- 
sued out  of  the  district  court  of  Wyandotte 
county  to  compel  the  board  of  commissioners 
to  revoke  the  order  removing  the  plaintiff 
from  the  office,  and  to  recognize  him  as 
health  commissioner  of  the  city. 

The  defendants  present  two  propositions: 
Flret,  that  the  position'  of  health  commis- 
sioner is  an  office  and  the  incumbent  thereof 
an  officer  within  the  meaning  of  section  2, 
art  15,  of  the  state  Constitution;  that  hav- 
ing been  appointed  under  sectlcm  18,  c.  88, 
of  the  Laws  of  1918,  and  no  tenure  being 
fixed,  he  held  at  the  will  of  the  appointing 
power;  second,  that,  never  having  been  en- 
titled to  certification,  the  plaintiff  was  in- 
eligible at  the  time  of  his  appointment,  the 
order  of  appointment  was  a  nullity,  and  the 
board  of  commissioners  could  declare  the  of- 
fice vacant. 

[1]  1.  We  will  assume  that  the  position 
held  by  the  plaintiff  was  an  office,  that  he 
was  an  officer  within  the  meaning  of  the  Con- 
stitution, and  that  because  his  tenure  of  of- 
fice was  not  fixed  by  law,  he  held  during 
the  pleasure  of  the  appointing  power.  Haney 
V.  Cofran,  94  Kan,  332,  146  Pa&  1027.  This 
does  not  dispose  of  the  case.  We  are  com- 
pelled to  consider  the  effect  of  chapter  ll2 
of  the  Laws  of  1915,  by  which  section  13,  c. 
88,  of  the  Laws  of  1913  was  amended  by  add- 
ing the  following: 

"The  term  of  office  for  all  officers  subject  to" 
the  examination  herein  required  shall  be  for 
fonr  years,  and  until  his  successor  is  appoint- 
ed and  qualified;  provided  further,  that  every 
officer  or  employe  subject  to  the  provisions  of 
this  act,  and  who  has  been  in  the  service  of 
said  city,  as  an  officer  or  employe,  for  a  period 
of  one  year  immediately  prior  to  the  taking  ef- 
fect of  this  act,  and  who  has  heretofore  passed 
the  civil  service  examination,  shall  be  exempt 
from  further  examination  and  his  tenure  of  of- 
fice shall  begin  from  the  taking  effect  of  this 
act." 

When  chapter  112  of  the  Laws  of  1916  took 
effect  April  10,  1915,  the  plaintiff  had  not 
served  one  year.  For  that  reason,  the  last 
provision  of  the  act  does  not  apply  to  him. 
This  leaves  for  consideration  the  provision 
that  the  term  of  office  for  all  officers  subject 
to  examination  shall  be  four  years.  The  Leg- 
islature,   within    constitutional    limitations, 
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bad  tbe  power  to  fix  the  term  of  office  for 
the  plaintiff,  or  to  abolish  the  (^ce.  Under 
tbe  act  of  1913,  no  tenure  having  been  fixed, 
be  held  the  office  at  the  pleasure  of  the  ap- 
pointing power.  Under  tbe  act  of  1915  thla 
was  changed,  and  be  tben  held  the  office  for 
a  term  of  four  years.  This  statute  takes 
away  from  the  appointing  power  the  author- 
ity to  terminate  the  appointment  at  will, 
and  fixes  the  tenure  of  ofBce  at  four  years. 
After  the  act  of  1916  took  effect,  the  plain- 
tiff could  be  lemoyed  only  upon  (diarges  pre- 
ferred in  writing  for  misconduct  or  failure 
to  perform  his  duty.  He  was  not  removed 
in  that  manner.  The  defendants  refused  to 
allow  the  plaintiff  the  salary  for  the  serv- 
ices rendered  by  him  after  August  28,  1914. 
This  bad  no  effect  on  bis  right  to  that  sal- 
ary, and  did  not  determine  whether  or  not 
he  had  been  legally  appointed,  and  was  not 
a  removal  of  the  plaintiff  from  the  office  then 
held  by  him. 

[2]  2.  Section  13,  c.  88,  of  the  liaws  of 
1913  places  all  officers  and  employes  of  cities 
under  dvll  service  rules  and  regulations,  ex- 
cept certain  ones  therein  named.  The  i)OSl- 
tion  of  health  commissioner,  created  by  a 
city  ordinance,  is  not  one  of  those  excepted 
in  the  statute,  and  is  therefore  subject  to 
the  civil  service  law.  Section  5,  c.  88,  of  the 
Laws  of  1913  reads  as  follows: 

"Tbe  civil  service  commission  shall,  whenever 
it  is  necessary  so  to  do,  under  such  rules  and 
regulations  as  it  may  prescribe  hold  examina- 
tions for  the  purpose  of  determining  the  quali- 
fications and  fitness  of  applicants  for  all  posi- 
tions with  the  city  subject  to  examination  as 
hereinafter  defined,  which  examination  shall  be 
practical  and  shall  fairly  test  tbe  fitness  of  the 
persons  examined  to  discharge  the  position  to 
which  they  seek  to  be  appointed." 

Section  7  reads: 

"Tbe  civil  service  commission  shall  certify  to 
the  board  of  commissioners  the  names  and  ad- 
dresses of  double  tbe  number  of  applicants  for 
each  vacancy,  standing  highest  upon  the  eligible 
list  of  the  class  or  grade  to  which  said  position? 
belongs,  and  the  board  of  commissioners  shall 
make  appointments  from  such  list  so  certified 
and  not  otherwise;  provided,  however,  that 
whenever  tbe  eli^ble  list  of  the  civil  service 
commission  contams  less  than  double  tbe  num- 
ber of  applicants  to  fill  the  vacancy  or  vacancies 
existing,  the  board  of  commissioners  shall  ap- 
point the  person  or  persons  then  available  on 
said  eligible  list" 

An  examination  was  held  under  tbe  law. 
A  certificate  was  given  to  the  board  of  com- 
missioners, and  those  commissioners  appoint- 
ed the  plaintiff  under  that  certificate.  There 
was  nothing  to  Indicate  that  the  appointment 
was  invalid  for  any  reason.  There  was  noth- 
ing left  to  be  done  to  make  a  legal  appoin1>- 
ment  A  mistake  was  made  by  the  dvll  serv- 
ice commission,  by  which  the  plaintiff's  name 
was  improperly  placed  on  tbe  certificate. 
The  board  of  commissiopers  was  bound  by 
tbat  certificate.  A  court,  nnlesa  tt  be  In 
proceedings  in  quo  warranto,  cannot  inquire 
into  the  validity  of  that  appointment,  nor 
correct  the  mistakes  made  by  the  civil  serv- 


ice commiselon  white  acting  in  good  faltb. 
In  People  ex  reL  Hullen  v.  Sheffield,  24  App. 
DIv.  214,  217,  48  N.  T.  Supp.  796,  798,  the 
court  used  this  language: 

"When  such  a  report  is  made  by  the  proper 
board  to  tbe  appointing  officer,  and  snch  appoint- 
ing officer  acts  upon  snch  report,  the  appoint- 
ment then  becomes  a  valid  appointment,  and  tbe 
person  appointed  becomes  vested  with  the  office 
to  which  he  has  been  appointed.  It  is  qnite  ap- 
parent that  it  would  destroy  the  whole  system 
of  competitive  examinations  if  the  appointing  of- 
ficer would  have  a  right  to  go  beyond  the  report 
of  the  board  and  to  refuse  to  accept  it,  on  the 
ground  that  the  eligible  list,  as  presented  by 
Uiose  upon  whom  tbe  responsibility  rests  of  de- 
termining who  should  be  upon  such  eligible 
list,  had  not  complied  with  tbe  provisions  of 
the  statute  in  making  up  such  list. 

In  People  v.  Undblom,  182  IlL  241,  65  N. 
BL  358,  the  Supreme  Court  of  that  state 
said: 

"A  certification  of  a  person  by  the  civil  serv- 
ice commission  cannot  be  set  amde  and  another 
person  placed  in  his  stead  by  the  common-laV 
writ  of  certiorari."    SyL  par.  1. 

See,  also.  Matter  of  Allaire  ▼.  Knox,  82 
App.  Dtv.  29,  70  N.  T.  Supp.  840,  affirmed  In 
168  N.  T.  642,  61  N.  E.  1127;  People  ex  reL 
Bralsted  v.  McCooey,  100  App.  Dlv.  240,  91 
N.  Y.  Supp.  436.  In  People  ex  reL  Schau  v. 
McWUllams,  185  N.  T.  82,  101.  77  N.  Bt.  786, 
787,  the  court  said: 

"if  the  action  of  the  [dvil  service]  commis- 
sion is  not  palpably  illegal,  the  court  should 
not  intervene." 

See,  also,  Darling  v.  Maguire,  70  Mlsa 
Rep.  597,  129  N.  Y.  Supp.  385,  386. 

We  must  condude  that  tbe  appointment  of 
the  plaintiff  was  in  compliance  with  tbe  stat- 
utes, and  that  It  is  therefore  legal,  notwith- 
standing the  mistake  made  by  the  civU  serv- 
ice commission  In  giving  the  plaintiff  his 
markings  on  the  examination.  It  necessarily 
follows  that  the  plaintiff  is  legally  health 
commissioner  of  Kansas  City,  and  tbe  Judg- 
ment of  the  district  court  Is  therefore  af- 
firmed.   All  the  Justices  concurring. 


KUTEB  v.  STATE  BANK  OP  HOLTON. 

(No.  19471.) 
(Supreme  Court  of  Kansas.    Nov.  6^  1916.) 

(ByUabut  by  th«  Court.) 

1.  Dauaoeb  9=385  —  DEFOsriABiES  4=11  — 
LiQuiOATEO  Damages  —  VAxaDrrr  or  Conr- 

TBAOT— BUBDICN  or  PBOOf. 

Plaintiff  sued  the  bank  for  money  reodved 
to  his  use.  Tbe  answer  was  a  general  deniaL 
At  the  trial  the  bank  admitted  receiving  $2,- 
000  from  the  plaintiff  under  a  written  contract, 
which  it  offered  in  evidence,  and  by  which  he 
and  another  party  agreed  to  exchange  proper- 
ties. The  c(«tract  contained  a  provision  fixing 
the  measure  of  damages  for  a  breach  of  the 
contract  at  $2,000,  and  authorizing  the  bank,  in 
case  of  a  default,  to  pay  the  whole  sum  to  the 
injured  party.  The  bank  admitted  ttiat  after 
the  time  fixed  in  the  contract  for  its  fulfillment 
plaintiff  demanded  and  was  refused  repayment. 
HM,  although  the  |2,000  deposited  by  the 
plaintiff  is  a  penalty,  and  not  liquidated  dam- 
ages, the  contract  is  not  void,  and,  before  plain- 
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tiff  could  recover,  it  was  incnmbent  upon  him 
to  show  that  the  other  party  had  no  claim  upon 
the  fund  for  actual  damages. 

[Ed.  Note. — For  other  eases,  see  Damages, 
Cent  Dig.  ||  179-181,  188-187 ;  Dec.  Dig.  «=» 
85;  Depositarie*,  Cent.  Dig.  $!  14-19;  Dee. 
Dig.  <e=>ll.] 

2.  Depositabiks  «=»4— Dsposit  as  Sbcubitt 

— Breach  op  Contract. 

In  the  absence  of  such  a  showing,  the  bank 
had  the  right  to  hold  the  fund  as  security  for 
any  damages  the  other  party  might  have  sus- 
tained by  breach  of  the  contract. 

[Ed.  Note.— ror  other  cases,  see  Depositaries, 
Cent  Dig.  §{  3-13 ;   Dec.  Dig.  <8=>4.] 

8.  Dkpobitasies  «=9ll— AonoN  Aoaikst— 

Dbmxirber  to  Evidence. 

It  was  error  to  refuse  to  gustain  the  de- 
murrer to  plaintifTs  evidence. 

[Ed.  Note. — For  other  cases,  see  Depositaries, 
Cent  Dig.  Si  14r-19;   Dec.  Dig.  «=3ll.] 

(Additional  SyUahut  (»  Editorial  Staff.) 

4.  Dauaoes  «=>76— "liiquiDAiiiD  Daxaoss" 

— "Penaltt." 

The  distinction  between  a  "penalty"  and 
"liquidated  damages"  has  been  said  to  be  that 
the  former  is  a  secnrity  for,  and  the  latter  an 
amount  to  be  paid  in  Ueu  of,  the  performance 
of  the  act  to  be  done. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  f I  154,  165;   Dec  Dig.  «=>76. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Liquidated  Damages; 
Penalty.] 

Porter  and  Bnrch,  JJ.,  dissenting. 

Appeal  from  District  Court;  Jackson 
County. 

Action  by  J.  I.  Kuter  against  the  State 
Bank  of  Uolton.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.  Reversed,  with  di- 
rections to  render  Judgment  for  defendant 

Hnrsh  ft  Sloan,  of  Holton,  for  appellant 
Crane  ft  Woodbum  Bros.,  of  Holton,  for  ap- 
pellee. 


POBTBai,  J.  The  plaintiff  sued  to  recover 
the  uum  of  $2,000  which  be  alleged  the  bank 
received  of  him  to  his  use.  The  petlticm  al- 
leged a  demand  for  repayment  and  the 
bank's  refusal  to  comply.  The  defendant  an- 
swered with  a  general  denial  The  court 
gave  Judgment  In  plalutlfTs  favor,  from 
which  defendant  appeals. 

[1]  At  the  trial  the  plaintiff  called  one 
of  the  bank's  officers  as  a  witness,  who  tes- 
Ufled  that  plaintiff  left  the  $2,000  with  the 
bank ;  that  he  was  not  Indebted  to  the  bonk ; 
and  that  he  had  demanded  the  return  of  the 
money.  On  cross-examination  the  witness 
stated  that  the  deposit  was  made  in  ac- 
cordance with  the  terms  of  a  written  con- 
tract which  the  defendant  thereupon  offered 
in  evidence.  The  witness  stated  further  that 
the  bank  had  no  claim  or  right  to  hold  the 
money,  except  as  the  contract  provides.  The 
plaintiff  was  also  a  witness,  and  testified 
that  the  money  was  sent  to  the  bank  about 
December  1,  1912,  and  thut  the  demand  was 
made  about  December  28,   1912.     On  cross- 


examination  he  stated  that  the  money  waa 
sent  to  the  bank  under  the  terms  of  the  con- 
tract No  further  testimony  was  offered  by 
either  side.  The  court  overruled  defendant's 
demurrer  to  the  evidence,  and  gave  Judgment 
in  favor  of  the  plaintiff. 

The  contract  was  dated  November  29, 1912. 
By  Its  terms  plaintiff  agreed  with  one  Rich- 
ards to  exchange  a  farm,  a  gasoline  engine, 
and  a  feed  grinder  for  a  stock  of  merchan- 
dise In  Holton.  The  exchange  was  to  be  com- 
pleted and  the  contract  compiled  with  on  or 
before  January  10,  1913.  To  set  forth  the 
entire  contract  would  require  almost  five 
pages  of  this  volume.  It  contains  more 
words  than  would  have  been  necessary  for 
the  consolidation  of  two  railroads.  It  bound 
the  parties  to  perform  many  things  in  con- 
nection with  the  exchange  of  properties,  such 
as  requiring  plaintiff  to  furnish  an  abstract, 
Richards  to  take  an  Invoice  of  the  stock  In 
a  particular  manner  and  assign  the  Insur- 
ance; and  divers  and  sundry  other  things  of 
more  or  less  Importance  were  required  of  the 
parties.  It  provided  that  the  contract  should 
be  placed  in  the  bank,  and  that  each  of  the 
parties  should  deposit  at  the  same  time  $2,- 
000,  which  sum  should  be  the  measure  of 
damages  suffered  by  either  party  by  reason 
of  the  failure  of  the  other  fully  to  perform 
bis  part;  and  it  expressly  directed  the 
bank,  in  the  event  of  such  failure,  to  pay 
to  the  other  the  $2,000  deposited  by  the  de- 
linquent party.  It  the  contract  meant  what 
it  said,  the  failure  of  the  plaintiff  to  pay  the 
interest  upon  certain  mortgages  until  the  de- 
livery of  the  deed,  or  his  failure  to  furnish 
an  abstract,  or  to  deliver  the  gasoline  engine, 
authorized  the  bank  to  pay  his  $2,000  to 
Richards.  If  Richards  purchased  any  new 
mercbandise  while  the  invoice  was  in  prog- 
ress, or  failed  to  assign  the  insurance,  or 
was  delinquent  in  any  one  of  a  half  dozen 
other  matters  mentioned  In  the  contract,  his 
$2,000  was  to  be  paid  at  once  and  forthwith 
to  the  plaintiff.  The  trial  court  correctly 
ruled  that  the  $2,000  deposited  by  the  plain- 
tiff Is  a  penalty,  and  not  liquidated  dam- 
ages. Condon  v.  Kemper,  47  Kan.  126,  27 
Pac.  829,  13  L.  R.  A  671;  Land  Co.  v.  Bar- 
ton, 51  Kan.  554,  33  Pac.  317;  Railroad  Co. 
v.  Gaba,  78  Kan.  432,  97  Pac.  435 ;  Cunning- 
ham V.  Hill,  80  Kan.  706,  102  Pac.  1102; 
Evans  V.  Mosely,  84  Kan.  332,  114  Pac.  374, 
50  L.  R.  A.  (N.  S.)  889;  Benfleld  t.  Croson, 
90  Kan.  661,  136  Pac.  262. 

[2]  The  court  further  held  that.  In  so  far 
as  It  authorized  the  bank  to  pay  the  money 
to  Richards,  the  contract  Is  void,  and  con- 
stitutes no  defense  to  an  action  by  plaintiff 
to  recover  the  money.  In  this  respect  the 
court  was  In  error.  While  the  provision  at- 
tempting or  purporting  to  liquidate  the  dam- 
ages Is  void,  the  contract  Is  not  void,  and 
before  plaintiff  could  recover  from  the  bank 
it  was  incumbent  upon  bim  to  show  that 
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Blcharcls  had  no  claim  uiton  the  bank  for 
actual  damages  occasioned  by  plaintiff's  de- 
fault This  might  have  been  shown  by  evi- 
dence that  the  contract  was  fully  performed 
on  his  part,  or  that  it  had  been  mutually 
abandoned.  This  bank,  by  the  terms  ot  the 
contract  under  which  it  accepted  the  deposit, 
had  the  right  to  hold  It  so  long  as  Richards 
bad  any  claim  upon  it ;  for  it  was  placed  In 
the  bank  for  his  benefit,  as  well  as  that  of 
the  plaintiff.  The  plaintiff  could  have  Joined 
Richards  as  a  defendant  and  required  him 
to  set  up  any  claim  he  had  to  the  fund.  In 
such  case,  if  Richards  bad  made  no  defense^ 
the  bank  could  have  had  none. 

In  Condon  v.  Kemper,  47  Kan.  126,  27  Paa 
829,  supra,  upon  which  plaintiff  relies,  the 
l>arty  injured  by  the  breach  of  the  contract 
was  permitted  to  recover,  in  an  action  on  the 
contract,  $100,  his  actual  damages,  al- 
though the  stipulation  in  the  contract  that 
the  delinquent  party  should  pay  $500  was 
held  void  as  a  penalty.  In  this  case  the  bank 
had  the  right  to  retain  the  whole  sum  as  se- 
curity for  any  damages  Richards  sustained  by 
any  default  of  the  plaintiff.  It  would  be  lia- 
ble to  the  plaintiff  for  any  balance  remain- 
ing in  Its  hands;  but  until  the  plaintiff 
showed  full  performance  or  a  release  or 
abandonment  of  all  claims  to  the  fund  by 
Richards,  no  action  could  be  maintained  by 
plaintiff  to  recover  the  money. 

[4]  "The  distinction  between  a  penalty  and 
liquidated  damages,  briefly  stated,  has  been 
said  to  be  that  the  former  ia  a  security  for, 
and  the  latter  an  amount  to  be  paid  in  lieu 
of,  the  performance  of  the  act  to  be  done." 
19  A.  &  E.  EncycL  of  U  396. 

Richards  has  a  right  to  look  to  this  $2,- 
000  to  reimburse  him  for  any  damage  he  has 
sustained  on  account  of  the  plaintiff's  fail- 
ure to  comply  with  the  contract  Until  it  is 
established  that  he  was  not  damaged,  or,  if 
he  was,  that  such  damage  has  been  satisfied, 
the  bank  has  a  right  to  retain  the  money. 
On  the  other  hand,  when  it  Is  established 
that  Richards  has  sustained  no  damage,  or 
that  any  he  sustained  has  been  satisfied,  the 
fund  must  be  returned  to  the  plaintiff. 

[8]  The  trial  court  erred  in  refusing  to 
sustain  the  demurrer  to  plaintiff's  evidence, 
and  the  judgment  is  reversed,  with  directions 
to  render  Judgment  In  defendant's  favor. 

JOHNSTON,  C.  J.,  and  MASON,  WEST, 
MARSHALL,  and  DAWSON,  JJ,  concur. 

PORTER,  J.  (dissenting).  The  action  is  for 
money  had  and  received  to  the  plaintiffs  use. 
The  bank  answered  by  a  general  denial.  It 
is  true  the  contract  offered  in  evidence  as  a 
defense  to  the  action  is  not  void,  except  so 
far  as  it  attempts  to  fix  $2,000  as  the  measure 
of  damages  sustained  by  Richards  for  any 
breach  of  plaintiff's  contract,  and  to  author- 
ize the  bank  to  pay  it  to  Richards.  It  is  ab- 
solutely void  in  these  respects.    Condon  T. 


Kemper,  47  Kan.  126,  27  Paa  820,  and  cases 
cited  in  the  opinion.  If  the  bank  Intended  to 
rely  for  a  defense  upon  the  possibility  that 
Richards  might  have  some  claim  against  it 
for  damages.  It  could  have  reUeved  itself  of 
all  liability,  as  well  as  all  necessity  for 
further  appearance  In  the  action  and  from 
further  costs  by  simply  depositing  the  money 
In  court,  and  asking  that  Richards  be  made  a 
party  and  required  to  set  up  any  claims  he 
might  have  to  the  fund,  and  disclaiming  Its 
right  to  hold  any  portion  of  it  On  the  con- 
trary, it  assumed  the  burden  of  defending  it- 
self, and  relied  solely  upon  its  right  to  retain 
the  money  and  to  pay  the  whole  of  it  to  Rich- 
ards, unless  the  contract  was  fully  performed 
by  the  plaintiff. 

The  exchange  of  properties,' according  to 
the  contract,  was  to  have  been  completed  on 
or  before  January  10,  1912.  Plaintiff  de- 
manded the  return  of  his  money  January  28, 
1912.  The  action  was  not  commenced  until 
November  28,  1912,  11  months  after  the  con- 
tract was  made.  No  evldenoe  was  offered 
nor  snggestlon  made  that  Richards  had,  in 
fact,  suffered  or  claimed  damages  in  any  sum 
against  the  plaintiff.  So  far  as  the  record 
discloses,  the  contract  had  been  mutually 
abandoned  by  the  parties. 

The  majority  opinion  is  to  the  effect  that 
the  provision  for  tbe  payment  of  $2,000  is  not 
void,  except  so  far  as  it  attempts  to  fix  the 
measure  ot  damages,  and  in  support  of  this 
distinction  it  is  suggested  that  the  courts 
always  permit  the  injured  party  to  sue  upon 
the  contract  and  recover  his  actual  damages, 
as  was  done  in  Condon  v.  Kemper,  supra, 
where  the  $500  fixed  as  damages  was  held  to 
be  a  penalty,  but  Condon  was  permitted  to  re- 
cover $100.  While  it  Is  true  in  that  case  the 
party  injured  by  the  breach  was  allowed,  in 
an  action  upon  the  contract,  to  recover  his 
actual  damages,  the  provision  of  the  contract 
fixing  the  damages  at  $500  was  held  to  be ' 
void.  It  cannot  be  said  that  he  recovered 
upon  that  clause  of  the  contract  The  law 
gives  any  party  to  a  contract  the  right  to  re- 
cover the  actual  damages  he  sustains  by  the 
failure  of  the  other  party  to  perform,  with- 
out anything  being  said  in  the  contract  that 
he  shall  have  damages  in  case  the  contract  is 
broken.  The  clause  in  the  contract  upon 
which  the  bank  based  its  sole  defense  is  void. 
A  stipulation  of  this  nature  in  a  contract  can 
add  nothing  to  the  right  to  recover  for  a 
breach;  and  It  Is  not  necessary.  In  order  to 
preserve  the  right  to  recover  damages,  for 
the  courts  to  indulge  the  fiction  that  the 
stipulation,  though  void  and  unenforceable 
for  the  only  purpose  for  which  it  was  intend- 
ed, still  possesses  some  virtue.  It  is  void  for 
all  purposes.  The  bank  cannot  be  heard  to 
set  up  the  claim  that  it  has  the  right  to  re- 
tain the  fund  as  collateral  security  for  such 
damages  as  plaintiff  may  be  liable  for  to 
Richards.  It  admits  that  its  only  authority 
for  retaining  the  money  is  by  the  terms  of 
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the  contract.  It  foiled  to  have  Richards 
brought  in  to  the  action,  and  as  against  the 
plaintiff  it  set  up  no  valid  defense. 

Mr.  Justice  BURGH  authorizes  me  to  say 
that  he  Joins  In  this  dissent. 


S.  H.  CHATTEN  LUMBER  CO.  ▼.  SCOTT 

CITY  NORTHERN  R.  CO,  et  ai* 

(No.  19691.) 

(Supreme  Court  of  Kansas.    Nov.  6,  1916.) 

(Syttahui  by  the  Court.) 
RAiueoADs  d=9l58,  189  —  Lnirs  —  Matebial 

FUBNISHBD  IN  CORSTBUOTIOn— STTmOIXNOY 

or  Evidence. 

The  record  examined,  and  held,  in  view  of 
the  special  findings,  not  to  support  a  judgment 
giving  a  lien  upon  a  railroad  for  material  fur- 
nished in  its  construction. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  M  477,  48e-«)4,  622;  Dec.  Dig. 
«Es>168,  189.1 

Appeal  from  District  Court,  Scott  County. 

Action  by  the  S.  H.  Chatten  Lumber  Com- 
pany against  the  Scott  City  Northern  Rail- 
road Company  and  others.  From  the  Judg- 
ment, the  Scott  City  Northern  Railroad  Com- 
pany and  others  appeal.  Remanded,  with  di- 
rections to  modify. 

Lee  Monroe  and  J.  A.  McClure,  both  of 
Topeka,  R.  D.  Armstrong,  of  Scott  City,  C. 
M.  Monroe,  of  Topeka,  and  Hoskinson  & 
Hosklnson,  of  Garden  City,  for  appellants. 
John  M.  Cleary,  of  Kansas  City,  for  appellee. 

MASON,  J.  The  principal  question  Involv- 
ed Is  whether  the  trial  court  erred  in  allow- 
ing the  plaintiff  a  lien  against  a  railroad  for 
the  value  of  ties  furnished  by  the  plaintift 
for  Its  construction.  The  S.  H.  Chatten  Lum- 
ber Com];>any  sold  the  ties,  which  were  used 
in  building  a  railroad  from  Scott  City  to 
Winona.  The  total  charge  was  about  $43,- 
<XX),  on  which  it  received  payments  of  about 
$36.0(X>.  The  road  was  built  by  the  Kansas 
Construction  &  Irrigation  Company,  under 
contract  with  the  Scott  City  Northern  Rail- 
road Company,  the  owner  of  the  road.  The 
railroad  company  as  part  payment  to  the 
construction  company  issued  to  it  first-mort- 
gage bonds  to  the  amount  of  $825,000,  the 
mortgage  covering  all  the  property  of  the 
company,  including  that  subsequently  acquir- 
ed and  the  road  when  built  These  bonds 
were  used  by  the  construction  company  as  se- 
curity for  a  loan  of  $600,000,  for  use  In  build- 
ing the  road.  The  Commonwealth  Trust 
Company,  of  St.  I«uls,  furnished  a  part  of 
this  amount  directly.  The  renminder  was 
loaned  by  a  bank  through  its  procurement. 
It  later  became  owner  of  the  entire  debt. 
The  construction  of  the  railroad  was  begun 
In  January,  and  completed  in  July,  1911.  In 
January,  1913,  an  action  was  begun  for  the 
forecloBure  of  the  mortgage,  and  upon  the 
Judgment  thereon  (rendered  May  81st)  the 


property  of  the  railroad  company  was,  on 
August  6th  of  that  year,  sold  to  the  Colorado, 
Kansas  &  Oklahoma  Railroad  Company, 
which  is  now  operating  it  The  present  ac- 
tion was  begun  July  28,  1913.  The  plaintiff, 
the  lumber  company,  was  given  a  personal 
Judgment  against  the  construction  company 
and  its  receiver  and  the  Scott  City  Northern 
Railroad  Company  and  its  receivers  appoint- 
ed in  the  foreclosure  action,  for  $10,661.53, 
and  was  awarded  a  first  lien  against  the 
railroad  property  for  $6,690.  The  appeal  is 
taken  by  the  Scott  City  Northern  Railroad 
Company  and  its  receivers,  the  Common- 
wealth Trust  Company,  and  the  Colorado, 
Kansas  &  Oklahoma  Railroad  Company. 

The  contract  for  the  ties  was  made  be- 
tween the  lumber  company  and  the  Oarden 
City,  Oulf  &  Northern  Railroad  Company. 
That  railroad  company,  promoted  by  B.  M. 
McCue  and  E.  A.  Tennis,  had  constructed 
and  was  operating  a  road  from  Oarden  (Tity 
to  Soott  City,  and  the  purpose  at  the  time 
was  to  extend  this  road  to  the  north,  the  ties 
being  designed  for  use  In  that  connection. 
Afterwards  it  was  determined  by  the  same 
promoters  to  organize  a  new  corporation  to 
build  the  road  between  Scott  City  and  Wi- 
nona, and  the  ficott  Oty  Northern  Railroad 
Company  was  the  result  McCae  and  Tennis 
guaranteed  the  payment  of  the  accounts  to 
be  incurred  in  filing  the  contract  The  lum- 
ber company  charged  the  ties  on  its  books 
to  the  Garden  City  &  Northern  Railroad 
Company,  and  McGue  and  Tennis,  president 
and  vice  president  They  were  shipped  to 
that  company  and  the  construction  company. 
Payments  were  made  from  time  to  time  by 
the  construction  company  out  of  the  funds 
provided  by  the  trust  company,  sometimes  by 
drafts  upon  that  company.  On  September 
12,  1911,  McCue  and  Tennis  as  president  and 
vice  president  executed  in  the  name  of  the 
Scott  City  Northern  Railroad  Company  a 
note  for  the  unpaid  balance,  amounting  to 
$8,662.97. 

The  statute  authorizes  railway  corpora- 
tions to  mortgage  their  property  and  fran- 
chises. Gen.  Stat  1909,  {  6997.  This  confers 
authority  to  mortgage  after-acquired  prop- 
erty. 88  Ojrc.  487,  499 ;  23  A.  &  E.  EncycL  of 
L.  799.  Statutes  giving  liens  for  labor  and 
material  furnished  in  the  construction  of 
railroads  are  quite  common.  33  Cya  465 ;  23 
A.  &  E.  Encycl.  of  L.  818.  Kansas  formerly 
had  such  a  statute^  Laws  1866,  c.  46,  {  1, 
p.  106.  But  the  Revision  of  1868  resulted  in 
its  repeal.  Burgess  v.  Railroad  Co.,  18  Kan. 
53.  Without  such  statute  no  lien  arises  from 
the  mere  fact  that  material  sold  for  the  pur- 
pose Is  used  in  the  construction  of  the  road. 
Burgees  v.  RaUroad  Co.,  supra.  The  lumber 
company  in  its  petition  alleged  that  the  ties 
were  sold  under  a  contract  that  it  was  to 
have  a  Hen  upon  the  railroad.  But  if  any 
evidence  was  given  in  support  of  this  allega- 
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tlon,  it  Is  rendered  imlmi>ortant  by  findings 
ot  the  Jury  to  the  effect  that  no  audi  con- 
tract was  made,  and  that  the  ties  were  sold 
solely  on  the  general  credit  of  the  Garden 
City,  Gulf  &  Northern  Railroad  Company, 
McCue  and  Tennis,  without  any  purpose  of 
claiming  a  lien.  No  judgment  lien  resulted 
in  this  case,  because  the  property,  as  already 
stated,  had  changed  bands,  and  no  longer 
belonged  to  the  Scott  City  &  Northern  Bail- 
road  Company.    The  rule — 

"glying  priority  to  the  last  creditor  for  aiding 
to  conserve  the  thing  •  •  •  has  never  been 
introduced  into  our  laws  except  in  maritime 
cases,  which  stand  on  a  particular  reason." 
Galveston  Railroad  v.  Cowdrey,  78  U.  8.  (11 
WaU.)  459,  482,  20  L.  Ed.  m 

Unpaid  claims  for  right  of  way  are  made  a 
charge  against  the  road,  but  in  the  case  of 
condemnation  proceedings  this  is  because  the 
title  only  passes  subject  to  payment  (Trust 
Co.  T.  Railroad  Ca,  93  Kan.  340,  144  Pac. 
210),  and  in  the  case  of  purchase  because  of 
a  vendor's  lien  (84  Cyc.  60),  which  ordinarily 
is  not  recognized  in  this  state  (Simpson  r. 
Mundee  &  Brown,  3  Kan.  172).  The  power 
of  a  court  to  postpone  prior  mortgage  cred- 
itors of  an  insolvent  corporation,  in  the  hands 
of  a  receiver,  to  those  by  whose  contribu- 
tions  it  has  been  maintained  as  a  going  con- 
cern, is  limited  to  making  such  preferred 
claims  a  charge  against  the  earnings,  or 
against  the  corporate  property  where  the 
earnings  have  been  wrongfully  applied  else- 
where. 33  Cyc.  629,  531;  Porter  v.  Pitts- 
burg-Bessemer  Steel  Co.,  120  U.  S.  6^,  671, 
7  Sup.  Ct  741,  30  L.  Ed.  830.  That  situa- 
tion was  not  pleaded  or  proved  here.  More- 
over, the  plaintiff  made  no  effort  to  have  pro- 
vision made  for  its  account  in  the  proceed- 
ing in  which  the  receivers  were  appointed. 
It  first  suggested  that  it  was  entitled  to  an 
equitable  lien  in  a  letter  to  the  trust  com- 
pany written  in  April,  1913. 

A  lien  for  the  cost  of  bridges  buUt  for  the 
same  railroad  has  heretofore  been  sustained. 
Bridge  Co.  v.  Railroad  Co.,  91  Kan.  887,  139 
Pac.  357.  That  decision  was  based  upon  the 
particular  facts  there  presented,  which  in 
many  respects  are  quite  different  from  those 
of  the  present  case.  The  bridges  were  built 
under  contract  with  the  railroad  company, 
and  the  trust  company  was  held  to  be  inter- 
ested in  the  enterprise  jointly  or  in  common 
with  the  railroad  company,  the  construction 
company,  and  the  promoters,  and  to  have  un- 
dertaken the  responsibility  of  seeing  that  the 
proceeds  of  the  mortgage  reached  the  ma- 
terialmen. These  issues  were  presented  by 
the  pleadings  and  evidence  in  this  case.  It 
was  shown,  however,  that  before  the  ties 
were  shipped  the  trust  company,  in  response 
to  an  inquiry,  had  written  to  the  lumber 
company  that  it  believed  the  funds  supplied 
to  the  construction  company  were  sufficient 
to  construct  the  road,  and  that  no  unusual 
business  risk  would  be  assumed  in  furnish- 


ing the  ties,  but  that  it  did  not  know  wheth- 
er the  construction  company  intended  to  use 
all  of  the  money  for  that  purpose,  and  that 
it  (the  trust  company)  had  made  no  arrange- 
ments to  pay  invoices  for  material,  and  that 
matters  of  this  character  would  have  to  be 
arranged  directly  with  the  construction  com- 
pany; and  the  jury  specifically  found  that 
the  trust  company  had  no  connection  with  or 
interest  In  the  enterprise  of  building  the  road 
outside  of  agreeing,  for  a  stated  considera- 
tion, to  loan  or  secure  a  loan  or  loans  of 
money  to  be  used  by  the  construction  com- 
pany in  building  it.  Under  the  findings  the 
trust  company  furnished  money,  for  whlcb  it 
took  security,  and  the  lumber  c<Mnpany  fur- 
nished material,  for  which  it  took  none.  Tbe 
part  of  the  judgment  giving  the  plainttff  a 
preferential  lien  must  be  set  asid& 

EIrrors  assigned  with  regard  to  the  per- 
sonal judgment  are  not  thought  to  require 
discussion.  The  note  executed  by  McCue  and 
Tennis  is  binding  on  the  Scott  City  Northern 
Railroad  Company.  The  judgment  against 
the  receivers  of  that  company  is  not  to  be 
given  effect  further  than  as  a  charge  to  tbe 
same  extent  as  other  unsecured  judgments 
upon  any  funds  that  might,  by  any  possibU- 
ity,  be  in  their  hands  avaUable  toe  its  pay- 
ment. 

The  cause  is  remanded,  with  directions  to 
modify  the  judgment  by  eliminating  that 
part  giving  the  plalntUI  a  lien.  All  the  Job- 
tices  concurring. 


RURAL  HIGH  SCHOOL  DIST.  NO.  1  OF 

RUSH  COUNTY  v.  DAVIS,  State  Auditor. 

(No.  20423.) 

(Supreme  Court  of  Kansas.    Nov.  6,  1916.) 

(Bvllaiut  (y  the  Court  J 

1.  Statutes  «=>122  —  TnxB  amd  Subj«ot- 
Matteb— RuRAt  High  Schooi.  Dibtbicts. 

Tbe  title  to  chapter  311.  Laws  of  1915, 
"An  act  relating  to  the  establishment  of 'rural 
high  school  districts,"  etc.,  is  broad  enough  to 
include  a  provision  for  the  issue  of  bonds  to 
build  a  schoolhouse,  and  does  not  contravene 
section  16  of  article  2  of  the  state  C<m8tituti<ML. 
[Ed.  Note.— For  other  cases,  see  Statute*, 
Cent.  Dig.  {  176;    Dec.  Dig.  <S=>122.] 

2.  Schools   and    School   Distbiots   •s>21, 

114— RUKAI.  HlOH  SOHOOI.  DIBTBIOT— RlOHT 

TO  Sue. 

A  rural  high  school  district  organized  under 
chapter  311,  Laws  of  1916,  is  a  body  corporate, 
and  may  maintain  an  action  to  compel  the  state 
auditor  to  register  its  bonds,  legally  issued. 

[Ed.  Note. — For  other  coses,  see  Schools  and 
School  Districts,  Cent.  Dig.  J!  39,  40,  271 ;  Dec 
Dig.  «=921,  114.] 

3.  Schools  and  School  Diotbtcts  «=»97— 
RuBiAL  HioH  School  DnrrsioTs— Rioht  to 
Issue  Bonds. 

A  rural  high  school  district  may  issue  bonds 
under  chapter  311,  Laws  of  1915,  and  the  law* 
governing  school  districts. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  H  224r-282:  Dec 
Dig.  <8s»97.] 
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HandamnB  by  the  Rural  High  School  Dis- 
trict No.  1  of  Rush  County,  by  A.  L.  Farmer, 
director  of  said  district,  against  W.  E.  Davia, 
Auditor  of  the  State  of  Kansas.  Ordered 
that  peremptory  writ  issue. 

J.  B.  Andrews  and  W.  H.  Russell,  both  of 
La  Crosse,  for  plaintiff.  S.  ilL  Brewster, 
Atty.  6en.,  for  defendant. 

MARSHALL,  J.  This  is  an  action  to  com- 
pel the  state  auditor  to  register  bonds  issued 
by  a  rural  high  school  district  under  chapter 
311,  Laws  of  1915.  The  auditor  resists  on 
the  grounds:  First,  that  the  act  violates  sec- 
tion 16  of  article  2  of  the  state  Constitution ; 
second,  that  the  plaintiff  is  not  a  body  cor- 
porate and  has  no  authority  to  maintain  this 
action;  third,  that  the  provisions  of  the  act 
are  so  indefinite  as  to  confer  no  authority  to 
issue  bonds. 

[1]  The  title  to  the  act  reads: 

"An  act  relating  to  the  establishment  of  rural 
high  school  districts  and  repealing  chapter  262 
of  the  Session  Laws  of  1911  and  chapter  278 
of  the  Session  Laws  of  1918  and  all  other  acts 
and  parts  of  acts  in  conflict  herewith." 

It  is  contended  that  the  title  is  not  broad 
enough  to  include  authority  to  issue  bonds, 
and  for  that  reason  it  violates  section  16 
of  article  2  of  the  state  Constitution.  This 
court  has  often  said,  concerning  this  provi- 
sion, that  no  narrow  or  technical  rule  should 
be  adopted  to  defeat  the  operation  of  a  law, 
and  that  it  Is  not  necessary  that  the  title  be 
an  abstract  of  the  entire  act  Philpln  v.  Mo. 
Carty,  24  Kan.  393;  State  t.  Barrett,  27 
Kan.  213;  Mo.  Pac.  Rly.  Co.  ▼.  Harrelson, 
44  Kan.  253,  24  Pac.  465;  Blaker  v.  Hood, 
53  Kan.  499,  611,  36  Pac.  1116,  24  L.  R.  A. 
854;  Lynch  ▼.  Chase,  66  Kan.  367,  40  Pac. 
666;  Wilson  v.  Herlnk,  64  Kan.  607,  611,  68 
Pac  72;  School  District  v.  Atzenweller,  67 
Kan.  609,  611,  73  Pac.  927.  Another  prin- 
ciple is:  Before  an  act  of  the  Legislature 
can  be  declared  invalid,  it  must  clearly  ap- 
pear that  the  act  violates  some  constitution- 
al provision.  City  of  Atchison  et  al.  v.  Bar- 
tbolow  et  al.,  4  Kan.  124;  Leavenworth 
County  V.  Miller,  7  Kan.  479,  499,  12  Am. 
Bep.  425;  Beach  v.  Leahy,  11  Kan.  23,  28. 
Observing  these  rules,  we  cannot  say  that 
the  establishment  of  rural  high  school  dis- 
tricts does  not  include  everything  that  Is 
necessary  to  organize  such  school  districts, 
build  scboolbouses,  and  maintain  and  operate 
schools.  The  title  of  the  act  is  not  mislead- 
ing. It  Is  broad  enough  to  include  authori- 
ty to  vote  bonds  for  the  erection  of  a  school 
building.     The  act  is  not  unconstitutional 

[2]  2.  It  is  urged  that  the  plaintiff  is  not 
a  body  corporate  and  baa  no  authority  to 
maintain  this  action.  Section  8  of  the  act  in 
question  (Laws  1915,  c.  811)  provides  that: 

"Rural  high  school  districts  shall  be  governed 
as  provided  bv  law  for  school  districts  except  as 
provided  in  this  act" 

This  gives  to  rural  high  school  districts 
the  same  authority  and  places  them  under 


the  same  obligations  as  school  districts,  with 
the  exceptions  named  In  the  act.  Section 
7397  of  the  General  Statutes  of  1909,  a  por- 
tion of  the  school  law,  in  part  reads: 

"Every  school  district  organized  in  pursuance 
of  this  act  shall  be  a  body  corporate,  and  shall 
possess  the  usual  powers  of  a  corporation  for 
public  purposes,  »  •  •  and  *  *  *  may 
sue  and  be  sued. 

Rural  high  school  districts  are  therefore 
bodies  corporate  and  have  authority  to  sue 
and  be  sued.  It  follows  that  the  plaintiff  can 
maintain  this  action. 

[3]  3.  The  defendant  argues  that  the  pro- 
visions of  the  act  are  so  indefinite  as  to  con- 
fer no  authority  to  Issue  bonds.  Section  2 
provides  that: 

"Whenever  a  petition,  signed  by  two-fifths  of 
the  legal  electors  residing  in  the  territory  of 
the  proposed  rural  high  school  district,  to  be 
determined  by  an  enumeration  taken  for  this 
purpose,  shall  be  presented  to  the  board  of  coun- 
ty commissioners  of  the  county  in  which  lies 
the  greatest  portion  of  territory  comprising  said 
district,  reciting  the  boundaries  of  said  pro- 
posed district  and  requesting  said  board  of 
county  commissioners  to  call  a  special  election 
to  vote  on  establishing  and  locating  a  rural 
high  school  and  to  vote  bonds  for  the  construc- 
tion of  a  high  school  building,  the  proposed  loca- 
tion and  the  amount  o{  the  bonds  proposed  to  be 
stated  in  the  petition,  it  shall  be  the  duty  of 
the  board  of  county  commissioners  forthwitJl  to 
call  a  special  election  in  said  proposed  district 
to  vote  on  establishing  and  locating  a  rural  high 
school  and  to  vote  bonds  therefor.  All  elections 
held  under  the  provisions  of  this  act  shall  be 
governed  by  the  general  election  laws  of  the 
state  wb^n  not  contrary  to  this  act." 

This  should  be  construed  with  the  laws 
governing  school  districts  in  all  matters  con- 
cerning issuing  bonds,  and  where  this  stat- 
ute does  not  prescribe  rules,  we  must  look 
to  the  general  school  law.  There  we  find 
laws  governing  the  amount  of  bonds  that 
may  be  Issued,  and  all  other  matters  not  cov- 
ered by  the  law  of  1915. 

A  peremptory  writ  of  mandamus  wlU  Is- 
sue.   All  the  Justices  concurring. 


STATE  ex  reL  WILLIAMS  v.  HERBERT.* 

(No.  19474.) 

(Supreme  Court  of  Kansas.    Nov.  6,  1915.) 

(Byllahus  by  the  Court.) 

1.  Bastahds  ®=978— Amount  or  Payment— 
Discretion. 

The  amount  of  payment  to  be  required  in 
a  bastardy  proceeding  is  such  as  to  the  trial 
court  may  seem  just,  after  considering  all  the 
facts  and  circumstances,  for  securing  the  main- 
tenance and  education  of  the  child.  Held,  that 
the  order  in  this  case  does  not  appear  to  have 
been  an  abuse  of  discretion. 

[Ed.  Note. — For  other  cases,  see  Bastards, 
Cent  Dig.  is  194-200;   Dec.  Dig.  «=»78.] 

2.  JuBT  <8=>12— Right  to  Jubt  Trial— Bab- 
lABDT  Proceedings. 

In  a  proceeding  of  this  kind,  the  defendant 
is  not  entitled  to  a  jury  trial  as  a  matter  of 
right,  and  its  denial  was  not  error. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  SI  27-34,  82,  99,  101,  103 ;  Dec  Dig.  <S=» 
12.1 
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(AiditioncX  Syflabut  hy  Editorial  Staff.) 
3.  Jvnr  ie=12— Biairr  to  Juky  Twai/— "Am. 

Proskctjtions." 
The  words  "all  prosecutions,"  as  used  to 
Const  Bill  of  Rights,  i  10,  proriding  that  to 
ail  promcutionB  the  accnsod  shall  be  allowed  a 
speedy  trial  of  an  impartial  jury,  mean  all  crim- 
inal prosecutions  for  violation  of  the  laws,  and 
do  not  refer  to  bastardy  proceedings,  wbidi  are 
civil  rather  than  criminal. 

[Ed.  Note.— For  other  cases,  see  Juct,  Cent. 
Dig.  §S  27-34,  82,  99,  101,  103;  Dec.  Dig.  «= 
12.] 

Appeal  from  District  Court,  Barber  County. 

Proceedings  by  the  State,  cm  the  relation 
of  Mai7  Williams,  against  James  Herbert, 
Jr.  From  judgment  for  plalntlfl,  defendant 
appeals.    Affirmed. 

J.  W.  Oulwdl,  of  Beaver,  Okl,  Samuel 
Griffin,  of  Medicine  Lodge,  and  Cliarles  Swln- 
dall,  of  Woodward,  OU.,  for  appellant  S.  M. 
Brewster,  Atty.  Gen.,  and  Seward  1.  Field 
and  Noble  &  Tlncher,  all  of  Medicine  Lodge, 
for  appellee. 

WBST,  J.  The  defendant  appeals  from  a 
judgment  rendered  against  him  in  a  bastardy 
proceeding,  and  assigns  error  upon  the 
amount  of  the  payments  required,  alleging 
them  to  be  excessive,  and  upon  the  ruling 
denying  him  a  jury  trial. 

[1]  The  trial  court  considered  the  age,  edu- 
cation, property,  and  environment  of  the  de- 
fendant, and  concluded  that  $150  a  year  in 
quarterly  payments,  until  the  child  Ebould 
reach  the  age  of  18  years,  was  reasonable, 
and  provided  for  a  lump  sum  payment  at  any 
time  at  the  option  of  the  defendant  The 
amount  to  such  cases  la  within  the  sound 
discretion  of  the  trial  court,  and  is  to  be 
such  as,  under  all  circumstances,  may  seem 
just  for  securing  the  maintenance  and  educa- 
tion of  the  child,  and  it  does  not  appear  that 
this  discretion  was  abused  to  this  case.  Gen. 
St  1009,  i  4036;  John  Stabl  v.  State,  67  Kan. 
864,  74  Pac.  238. 

[2,  3]  The  defendant  was  not  entitted  to  a 
Jury  trial  under  section  10  of  the  Bill  of 
Bights,  which  provides  that: 

"In  all  prosecutions,  the  accused  shall  be  al- 
lowed *  *  *  a  speedy  public  trial  by  an  im- 
partial jury  of  the  county  or  district  m  which 
the  offense  is  alleged  to  have  been  committed." 

Section  4026  requires  that  the  prosecution 
be  in  the  name  of  the  state  of  Kansas,  on  the 
relation  of  the  prosecuting  witness,  and  at- 
tention Is  called  to  the  case  In  re  Rolfs,  Pe- 
titioner, 30  Kan.  758,  1  Pac.  523,  holding  that 
the  Constitution  guarantees  a  trial  by  jury 
in  all  prosecutions,  but  in  the  same  opinion 
it  was  said  (30  Kan.  762,  1  Pac.  523)  that 
this  means  a  jury  trial  to  all  cases  in  which 
It  existed  prior  to  the  adoption  of  the  Con- 
stitution, and  It  was  held  in  State  ex  rel.  v. 
City  of  Topeka,  36  Kan.  76,  86,  87,  12  Pac. 
310,  59  Am.  Rep.  529,  that  the  words  "all 
prosecutions"  mean  all  crlmtoal  prosecutions 
for  violations  of  the  laws  of  the  state.  It 
has  long  been  settled  that  proceedings  of  this 


kind'  are  dvll,  rather  than  criminal.  Olea- 
son,  Sheriff,  v.  Com'rs  of  McPherson  County, 
30  Kan.  492,  1  Pac.  384.  2  Paa  644;  State 
V.  Baker,  65  Kan.  117,  69  Paa  170;  Poole 
V.  French,  71  Kan.  391,  80  Pac.  997;  Costt- 
gan  V.  Stewart,  76  Kan.  353,  355,  91  Pac.  83, 
11  L.  R.  A.  (N.  S.)  630. 

Section  279  of  the  Civil  CJode  (Gen.  St 
1909,  I  5873)  provides  that  Issues  of  fiict 
arising  to  actions  for  the  recovery  of  money 
or  of  specific  real  or  personal  property  shall 
be  tried  by  a  Jury,  unless  a  jury  Is  waived 
or  a  reference  Is  ordered,  and  that  all  other 
Issues  of  fact  shall  be  tried  by  the  court, 
subject  to  Its  power  to  submit  any  Issue  or 
Issues  to  a  jury.  This  proceeding  Is  not  one 
for  the  recovery  of  money  to  the  ordtoaiy 
sense,  because  the  Jury  have  nothtog  what- 
ever to  do  with  the  amount  of  recovery,  but 
only  with  the  question  of  paternity.  Gen. 
St  1909,  SI  4035,  4036.  Upon  a  finding  of 
paternity  by  a  jury  or  by  the  court  then  the 
court  makes  the  order  fixing  the  amount  of 
payment  to  be  required,  "payable  at  such 
time  or  times  as  may  be  adjudged  proper." 

Under  the  act  of  1859  (Compiled  Laws  of 
1862,  chapter  109)  It  was  provided,  In  sec- 
tion 6,  that  when  the  accused  should  plead 
not  guilty,  "^e  court  shall  order  the  Issue 
to  be  tried  by  a  jury" ;  but  when  the  statute 
was  amended  (chapter  47,  General  Statutes 
of  1868),  section  11  was  made  to  read  as  It 
now  reads  (Gen.  St  1909,  {  4034),  "If  the  de- 
fendant In  the  district  conrt  deny  the  tdiarge 
the  Issue  shall  be  tried  by  the  court  or  a 
jury,"  which  left  It  no  longer  Imperative  that 
a  jury  trial  be  had.  No  other  provision  be- 
tog  found  entitling  the  defendant  to  a  Jury 
trial  on  demand,  Its  denial  by  the  trial  court 
to  this  case  was  not  error. 

The  Judgment  Is  affirmed.  All  the  Jus- 
tices concurrtog. 


SCBOOL  DIST.  NO.  3  OF  FORD  COUNTY 
V.  UNITED  STATES  FIDELITY  &  GUABr 
ANTY  CO,  OF  BAI/TIMOBE,  MD.,  et  aL 
(No.  19515.)  * 
(Supreme  Court  of  Kansas.    Nov.  6,  1915.) 

(SyUabiM  &v  the  0<mrt.) 

1.  PBINCrPAL  AND  SUBETT  «=>117— GUABAR- 
TY   COMPAIjy— BiQHTS— BailJJINQ  COItTRAO* 

tob's  Bond. 

A  guaranty  company,  insuring  the  perform- 
ance of  a  building  contract  for  profit,  is  not 
entiUed  to  insist  upon  tl>e  withholding  of  the 
final  payment,  or  tluit  a  percentage  of  the  con- 
tract price  shall  be  retained  until  the  comple- 
tion of  the  building,  unless  it  is  specifically  pro- 
vided for  m  the  contract  with  the  guaranty  com- 
pany. 

[Ed.  Note.— For  other  cases,  see  Prrndpal  and 
Surety,  Cent  Dig.  H  283-285;  Dec.  Dig.  <S=> 
117.] 

2.  Pbincipal  and  Subktt  «=>117— Guabah- 
TT  CoMPANT— Rights— Bdildino  (3ontbao- 
tob's  Bond. 

In  any  event  such  company  has  no  right  to 

complain  of  the  time  and  manner  in  which  pay- 

1  meuts  are  made  by  the  owner,  unless  it  has  been 
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damaged  in  a  material  war  by  a  departure  from 
the  provisions  of  the  contract  and  of  the  obliga- 
tion which  it  assnmed. 

[Ed.  Note.— For  other  cages,  see  Principal  and 
Surety,  Cent  Dig.  §§  283-286;  Dec.  Dig.  <S=> 
117.] 

5.  Pbincifai.  and  Sttkbtt  «=s>100— Ouakanty 
coupant— rslbasb— bnildino  contbact— 
Altebations. 

The  guaranty  company  is  not  entitled  to  a 
release  from  its  obligation  because  of  alterations 
in  the  plana  and  specificatiQnfl  whidi  are  not 
unreasonable,  where  the  contract  specifically 
provides  that  alterations  may  be  made. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  {{  162-165;  Dec.  Dig.  «=» 
100.] 

4.  PsmCIPAI.  AND  SxrBBTT  «=373— G17ASARIT 

CoMPANT— Ioabhitt  on  Bond— Amount. 
The  guaranty  company  is  liable  for  the  prin' 
cipal  debt  which  arises  from  the  nonperform- 
ance of  the  contract  to  the  amount  of  the  pen- 
alty named  in  its  obligation,  and  in  addition  to 
that  it  may  be  held  for  interest  on  such  debt 
from  the  time  it  should  have  been  paid,  although 
the  amount  of  principal  and  interest  should  ex- 
ceed the  penalty  of  the  bond. 

[Ed.  Note. — For  other  cases,  see  Principal 
and  Surety,  Cent  Dig.  H  114,  116,  456 ;  Dec 
Dig.  <3s»73.] 

6.  Pbinoipal  and  Stjrktt  «cb82— BtrirDina 
CoNTiucTOs'B  Bond— Liquidated  Dakaqxs. 

Where  the  contractor  agrees  to  become  li- 
able for  liquidated  damages  at  a  certain  rate 
per  day  for  failure  to  complete  the  building  at 
a  fixed  time,  and  he  fails  to  finish  it  at  the  time 
agreed  upon,  and  also  abandons  the  work  be- 
fore completion,  and  the  guaranty  company 
does  not,  upon  notice,  complete  the  building  it- 
self, it  deTolves  upon  the  owner  to  do  so,  and  to 
commence  the  work  within  a  reasonable  time 
after  the  default  and  abandonment;  and,  if 
be  does  so  and  prosecutes  it  with  reasonable  dil- 
igence to  completion,  he  is  entitled  to  liquidated 
damages  from  the  time  stipulated  for  com- 
pletion until  the  building  is  finished,  but  he  can- 
not enhance  his  damages  by  unreasonable  delay 
in  taking  up  the  work  of  completion  or  in  car- 
rying it  on. 

(Ed.  Note.— Fur  other  eases,  see  Principal  and 
Surety,  Cent  Dig.  S  127;    Dec.  Dig.  «ft=»82.] 

6.  Pbinoipai.  and  Subett  «=982— Action  on 

BUIIJ>IN0   OONTBACtOB'S    BOND— DoOClON- 

TABT  EviDENCB— Conclusiveness. 

An  indefinite  and  rough  estimate  by  the 
architect  of  the  cost  of  completing  the  aban- 
doned work,  made  in  a  letter  addressed  to  the 
piaranty  company,  which  was  not  accepted  or 
acted  upon  by  it  is  not  conclusive  on  the  owner 
aa  to  the  extent  of  recovery. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  {  127 ;  Dec.  Dig.  <S=»82.] 

7.  Judgment  SusTAnrKD. 

The  evidence  does  not  disclose  that  the 
coart  was  actuated  by  passion  or  prejudice  in 
making  the  findings  herein  on  which  its  judg- 
Eoent  was  based. 

Appeal  from  District  Court,  Ford  County. 

Action  by  School  District  No.  3  of  Ford 
Ctonnty  against  the  United  States  Fidelity  & 
Guaranty  Company  of  Baltimore,  Md.,  a  cor- 
poration, and  another.  From  judgment  for 
plaintiff,  defendants  appeal.  Modified  and 
affirmed. 

W.  G.  Falrchlld  and  J.  S.  Simmons,  both 
of  Hntchinson,  for  appellants.  Madison  & 
Van  Riper,  of  Dodge  City,  for  appeUee. 


JOHNSTON,  C.  J.  This  was  an  action 
brought  by  School  District  No.  3  of  Ford 
county  against  the  United  States  Fidelity  & 
Quaranty  Company  of  Baltimore,  Md.,  and 
C.  W.  De  Lano  to  recover  for  the  failure  of 
De  Lano  to  complete  a  contract  for  the  erec- 
tion of  a  schoolhouse.  On  June  25,  1909,  De 
Lano  contracted  with  the  board  of  education 
to  furnish  the  necessary  labor  and  material 
and  complete,  by  December  15,  1909,  an 
eight-room  school  building  in  SpearvlUe  for 
the  sum  of  $15,000,  upon  the  condition  that 
he  would  i>ay  $5  a  day  aa  liquidated  dam- 
ages If  the  building  should  not  be  completed. 
within  the  agreed  time,  and  the  guaranty 
company  gave  bond  in  the  sum  of  $5,000^ 
conditioned  upon  the  faithful  performance  of 
the  contract  It  was  an  ordinary  building 
contract,  and  provided  for  the  payment  of 
90  per  cent  of  the  contract  price  in  install- 
ments, upon  estimates  made  by  tbe  architect 
and  general  superintendent  It  also  provid- 
ed that  work  mentioned  or  shown  In  either 
the  specifications  or  plans  only  should  be 
considered  as  if  In  both.  Provision  was  also 
made  for  additions  or  dednctiona  and  for 
alterations  deemed  to  be  proper  or  neces- 
sary. De  Lano  entered  upon  the  work.  He 
was  paid,  upon  the  architect's  estimates,  the 
sum  of  $12,505.73  and  $1,458.73  additional 
was  paid  by  the  board  of  claimants  upon  De 
Lano's  orders.  Tbe  time  for  completion  of 
the  building  was  extended  by  agreement  to 
April  1,  1910,  and  notice  of  the  extension 
was  given  tbe  guaranty  company,  but  In  a 
letter  dated  December  21,  1909,  the  com- 
pany advised  that  such  a  notice  was  unneces- 
sary. De  Lano  continued  work  upon  the 
school  building  until  July  1,  1910,  when  be 
abandoned  the  work,  locked  the  door,  and 
turned  the  key  over  to  a  member  of  the 
school  board.  The  school  board  notified  the 
guaranty  company  of  De  Lano's  abandon- 
ment of  the  work  when  they  learned  that  he 
was  not  coming  back,  and  on  October  6, 1910, 
attorneys  for  the  board  wrote  tbe  company 
in  detail,  giving  an  estimate  that  tbe  cost 
of  completing  tbe  building  would  be  from 
$1,500  to  $2,000,  and  advising  of  a  mechan- 
ic's lien  of  nearly  $2,000.  Tbe  company  took 
no  steps  to  complete  tbe  building,  and  In  fact 
made  no  response  to  the  notices  of  the  con- 
tractor's default,  and  the  board  engaged 
the  architect  to  get  some  one  to  oversee  the 
completion  of  the  building.  Work  was  not 
begun  by  the  board  untU  November  21,  1910, 
and  it  was  finally  completed  on  February  1, 
1911.  The  case  was  tried  without  a  jury, 
and  tbe  court  found  tbe  total  sum  due  the 
school  district  to  be  $6,379.84,  including  $1,- 
694.35  for  liquidated  damages  for  the  delay, 
and  rendered  judgment  against  De  Lano  for 
that  sum  and  against  the  guaranty  com- 
pany for  $5,868.08.    The  company  appeals. 

[1, 2]  The  defendant  asks  to  be  released 
from  liability  upon  its  bond  because  more 
than  90  per  cent  of  the  work  done  and  ma- 
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t«rlal  fnrnlsbed  had  been  paid  to  the  con- 
tractor as  the  work  progressed.  The  only 
provisions  In  the  contract  respecting  the 
time  and  manner  of  payment  were  that  90 
per  cent,  of  the  estimates  made  by  the 
architect  should  be  paid  to  the  contractor  on 
or  about  every  30  days,  and  all  extras  and 
the  contract  price  were  to  be  paid  within  10 
days  after  the  contract  was  fulfilled  and  ac- 
cepted. It  appears  that  payments  were  not 
made  directly  to  the  contractor  In  excess  of 
90  per  cent,  of  the  estimates  of  the  architect, 
but  the  board  did  pay  legal  claims  for  work 
done  and  material  famished  In  the  erection 
of  the  building  to  the  extent  of  $1,458.73, 
which,  added  to  that  paid  to  the  contractor, 
made  a  sum  in  excess  of  90  per  cent,  of  the 
estimates.  The  stlpulatloq  requiring  the 
owner  to  pay  90  per  cent  of  the  estimates 
as  the  building  progressed  is  available  to  the 
surety  where  it  Is  specifically  provided  for 
in  the  bond  gflven  by  the  surety.  The  con- 
tract did  not  stipulate  for  the  retention  of 
any  part  of  the  contract  price  until  the  build- 
ing was  completed  and  accepted,  and  there 
was  no  provision  In  the  bond  given  by  the 
surety  company  which  specifically  provided 
that  a  percentage  of  the  estimates  should 
be  retained  by  the  owner  unto  the  contract 
was  carried  out  As  the  company  was  in- 
suring for  profit,  it  was  not  entitled  to  in- 
sist on  the  withholding  of  a  final  payment, 
or  that  a  particular  percentage  of  the  con- 
tract price  should  be  retained,  since  it  was 
not  specifically  provided  for  in  the  bond 
which  It  gave.  Y.  M.  C.  A.  v.  Ritter,  90  Kan. 
332,  133  Pac  894,  L.  R.  A.  1915C,  170.  Aside 
from  this  consideration  It  appears  that  the 
claims  paid  by  the  board  to  others  than  the 
contractor  were  for  material  furnished  and 
work  done  in  the  erection  of  the  building. 
They  were  reasonable  and  proper  charges 
which  had  to  be  paid,  and  which  might  have 
become  Uens  upon  the  building  if  payment 
had  not  been  made.  Being  valid  claims,  It 
was  Immaterial  to  the  company  whether  they 
were  paid  when  due  or  withheld  until  the 
end,  as  the  company  had  obligated  Itself  to 
the  owner  to  pay  all  legal  claims  for  mate- 
rial and  labor  np  to  the  penalty  In  Its  bond, 
and  therefore  It  sustained  no  loss  because  of 
the  time  and  manner  In  which  the  payments 
were  made.  In  any  event  it  has  no  right  to 
complain  of  the  time  and  manner  of  pay- 
ments, unless  It  has  been  damaged  by  a  de- 
parture from  the  terms  of  the  contract  and 
of  the  obligation  which  It  assumed.  T.  M. 
C.  A.  V.  Ritter,  supra ;  School  IMstrlct  v.  Me- 
Curley,  92  Kan.  53,  142  Pac.  1077;  Republic 
Counftr  V.  Guaranty  Co.,  96  Kan.  255,  150 
Pac.  590;  Lumber  Co.  v.  Peterson  &  Samp- 
son, 124  Iowa,  599,  100  N.  W.  550;  Schrelber 
V.  Worm,  164  Ind.  7,  72  N.  E.  852;  United 
States  F.  &  G.  C!o.  v.  Trustees  of  Baptist 
Church  (Ky.)  102  S.  W.  325. 

[3]  Another  ground  upon  which  the  com- 
pany claims  a  release  from  liability  Is  that 
alterations  were  made  and  some  extra  work 


was  provided  for  which  was  not  mentioned 
In  the  original  contract  It  is  true  that  al- 
terations were  made  which  provided  for  the 
finishing  of  the  basement  and  the  plastering 
of  a  room  amounting  to  between  $500  and 
$600,  but  these  changes  appear  to  have  been 
such  as  were  within  the  contemplation  of 
the  contracting  parties  when  they  agreed 
that  the  board  might  make  such  alterations 
as  It  deemed  proper  without  Invalidating  the 
contract  It  expressly  provided  for  devia- 
tion from  the  plans  and  spedficaUons,  either 
by  additions  or  omissions;  and,  as  the  con- 
tract the  performance  of  which  the  oompaxiy 
Insured  authorized  alterations.  It,  in  effect, 
consented  in  advance  to  reasonable  cdianges. 
In  view  of  this  provision  the  company  as  a 
compensated  surety  cannot  claim  a  release 
from  Its  obligation  because  the  changes  men- 
tioned were  made.  Mcliennan  v.  Wellington, 
48  Kan.  756,  30  Pac.  183;  Rlsse  v.  Planing 
Mill  Co.,  55  Kan.  618,  40  Paa  904.  There 
was  no  demand  for  arbitration  of  these  ad- 
ditions, nor  did  the  absence  of  it  prevent  a 
determination  of  the  necessity  and  valne  of 
them  in  the  trial. 

[4,  5]  The  next  complaint  is  of  the  allow- 
ance of  liquidated  damages  to  the  extent  of 
$1,594.35.  The  contract,  as  we  have  seen, 
provided  for  the  payment  of  $5  a  day,  ex- 
clusive of  Sundays,,  as  liquidated  damages 
for  ea<di  day  the  building  was  Incomplete 
after  the  agreed  time  for  completion.  The 
time  first  fixed  for  completion  was  December 
15,  1909,  but  it  was  extended  by  agreement 
until  April  1,  1910,  and  of  this  extension  the 
guaranty  company  was  given  notice.  The 
contractor  abandoned  the  building  on  July 
1,  1910.  Early  notice  of  the  abandonment 
was  given  to  the  guaranty  company,  but  It 
did  not  respond  to  the  notice,  nor  after- 
wards take  any  steps  towards  the  comple- 
tion of  the  building.  The  board  finally  took 
possession  of  the  building,  and  It  entered 
upon  the  work  of  completion  on  November 
21,  1910,  a  period  of  4  months  and  21  days 
after  the  ccmtractor's  default  In  view  of 
the  character  of  the  bnlldlng,  the  use  tor 
which  it  was  designed,  and  the  nature  of  the 
loss  sustained  by  the  delay,  there  Is  no 
dlfilculty  in  treating  the  provision  as  liq- 
uidated damages,  or  In  holding  that  $5  a 
day  is  a  reasonable  provision  for  the  failure 
to  complete  the  contract  in  time.  The  board, 
however,  could  not  increase  Its  recovery  by 
postponing  action  In  taking  possession  of  the 
building  and  proceeding  with  the  completion 
of  the  work.  In  Town  Co.  v.  IJeonard,  46 
Kan.  354,  26  Pa&  717,  26  Am.  St  Rep.  101,  It 
was  held  that: 

"Where  a  party  seeks  redress  for  the  wrong 
of  another,  the  law  requires  that  he  shall  do 
whatever  he  reasonably  can,  and  improve  all 
reasonable  opportunities  to  avoid  the  conse- 
quences and  to  lessen  the  injury."     SyL  par.  2. 

No  good  objection  can  be  made  for  the  al- 
lowance of  damages  from  April  1  to  Joly  1, 
1910.  The  board  was  then  entitled  to  a  rea- 
sonable time  In  which  to  ascertain  if  the  con- 
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tractor  or  the  guaranty  company  would  pro- 
ceed with  the  performance  of  the  contract 
which  they  had  undertaken.  It  is  not  easy 
to  determine  just  what  was  a  reasonable 
time  but  certainly  4%  months  were  not  re- 
quired to  ascertain  the  purpose  of  the  con- 
tractor and  the  g^uaranty  company.  Having 
in  mind  aU  the  circumstances  of  the  case,  it 
Is  deemed  that  1  month  and  21  days  were 
sufficient  for  that  purpose,  and  that,  there- 
fore, the  damages  for  3  months  of  that  In- 
tervening period  should  be  disallowed.  As 
the  board  proceeded  with  diligence  and  dis- 
patch with  the  completion  of  the  building 
after  undertaking  to  finish  it,  an  award  of 
$&  a  day  from  the  time  the  work  was  under- 
taken by  the  board  until  its  completion  on 
February  1,  1911,  was  Justified. 

Complaint  is  made  that  the  defendant  was 
held  liable  for  rebuilding  and  refinishing 
parts  of  the  structure  previously  erected  by 
the  contractor.  The  company  guaranteed 
faithful  performance  of  the  contract,  and 
therefore  it  is  chargeable  not  only  for  defects 
in  the  work  done  by  the  contractor  as  well 
as  for  the  parts  contracted  for  and  upon 
which  no  work  had  been  done  by  him.  To 
correct  defective  construction  and  make  the 
building  conform  to  the  plans  and  specifica- 
tions it  was  necessary  to  tear  out  some  of  the 
construction  which  the  contractor  had  made 
and  rebuild  it.  The  replacement  of  the  win- 
dow lights,  put  in  by  the  contractor,  and 
which  were  unfit,  was  Ja  proper  charge 
against  the  company.  It  may  t>e  that  a  part 
of  the  Injury  resulting  from  rain  blowing 
through  broken  windows  during  the  delay  of 
the  board  in  commencing  work  upon  the 
building  was  not  chargeable  against  the  bond, 
but  the  Injury  resulting  from  the  delay  is  so 
inconsiderable  that  it  would  not  affect  the 
amount  of  recovery  against  the  guaranty 
company,  and  no  other  party  is  complaining 
here. 

[6]  There  is  nothing  substantial  In  the  con- 
tention of  the  defendant  that  no  more  should 
have  been  charged  for  the  cost  of  completing 
the  building  than  was  suggested  in  a  state- 
ment made  by  the  architect  in  a  letter  to 
the  company  in  November,  1910.  The  archi- 
tect did  not  undertake  to  give  a  detailed  esti- 
mate of  the  cost  of  completion,  and  the  con- 
tents of  the  letter  indicated  that  it  was  not 
such  an  estimate  as  he  or  any  of  the  parties 
would  rely  upon.  It  was  Indefinite  in  amount, 
and  was  a  mere  rough  estimate  which  was 
not  accepted  or  relied  on  by  the  defendant. 

Defendant  next  insists  that  the  allowances 
made  to  the  plaintiff  for  the  completion  of 
the  building  were  unwarranted  and  indicate 
that  the  court  was  actuated  by  passion  and 
prejudice,  but  an  examination  of  the  record 
does  not  lead  us  to  that  conclusion.  Upon 
what  appears  to  have  been  competent  evi- 
dence the  court  held  that  the  charges  for  ma- 
terial and  labor  were  reasonable,  and  neces- 
sary to  the  completion  of  the  building  and 
the  carrying  out  of  the  contract.    The  com- 


putation made  by  the  court  in  determining 
the  amount  paid  to  the  contractor  and  to 
those  holding  valid  claims  for  material  and 
labor  furnished  has  been  examined,  and  ap- 
pears to  be  substantially  correct.  We  have 
also  examined  the  accounting  made  by  the 
court  as  to  the  cost  of  completion,  the  deduc- 
tion of  that  part  of  the  contract  price  which 
was  not  paid  to  the  contractor,  and  as  to  the 
interest  which  accumulated,  and  the  result 
obtained  by  the  court  outside  of  the  allow- 
ance for  liquidated  damages  appears  to  be 
justified  by  the  record.  Interest  was  charged 
on  the  amount  paid  to  discbarge  the  lien 
from  the  date  of  payment  and  on  the  amount 
paid  out  for  completion  of  the  building  from 
February  1,  1911,  the  time  when  the  building 
was  completed.  Interest  was  allowed  on  the 
liquidated  damages  from  the  completion  of 
the  building  until  the  date  of  judgment.  The 
penalty  of  the  bond  is  $5,000  and  that,  of 
course,  is  the  limit  of  defendant's  obligation. 
It  was  the  amoimt  due  which  the  company 
agreed  to  pay  upon  the  contractor's  noncom- 
pliance with  the  contract.  It  became  liable 
for  these  claims  up  to  the  amount  of  the  pen- 
alty at  the  time  they  accrued  and  should 
have  been  paid  by  it,  and  it  is  chargeable 
with  interest  on  these  claims  after  that  time. 
It  was  decided  by  the  Supreme  Court  of  Iowa 
that: 

"While  the  debt  for  which  the  surety  can  be 
held  Uable  is  limited  by  the  penalty  named  in 
the  bond,  yet  interest  may  be  collected  on  such 
debt  from  the  time  when  it  became  the  surety's 
duty  to  pay  it,  even  though  the  aggregate  of 
principal  and  interest  is  more  than  the  penal 
sum."  Lumber  CSo.  v.  Peterson  &  Sampson,  124 
Iowa,  599,  607,  100  N.  W.  550,  553. 

See,  also,  Burchfield  y.  Haffey,  84  Kan.  42, 
7  Pac.  548;  Ellyson  v.  Lord,  124  Iowa,  125, 
99  N.  W.  582 ;   37  Albany  Law  Journal,  108. 

In  respect  to  the  liquidated  damages  the 
company  is  liable  for  the  number  of  days, 
Sundays  excepted,  between  April  1,  1910,  the 
agreed  time  for  completion  of  the  building, 
and  July  1,  1910,  when  the  contract  was 
abandoned  by  the  contractor,  77  days,  also 
for  the  working  days  from  July  1,  1910,  to 
August  21,  1910,  the  time  when  it  is  held  the 
plaintiff  should  have  taken  possession  and 
proceeded  with  the  work,  amounting  to  44 
days,  and  the  defendant  is  also  liable  for  the 
time  from  November  21, 1910,  the  time  when 
the  work  was  actually  begun  by  the  board, 
until  it  was  completed  on  February  1,  1911, 
which,  with  Sundays  excepted,  was  63  days — 
making  a  total  of  184  days,  and  reckoning 
the  damages  at  the  stipulated  rate  of  $5  a 
day,  the  principal  amount  due  for  liquidat- 
ed damages  was  $920.  The  company  was  li- 
able for  interest  on  this  amount  from  the 
time  it  was  due  until  the  rendition  of  judg- 
ment, which  is  $166.51. 

In  computing  the  principal  of  the  debt  of 
the  company  under  the  bond  It  was  found 
that  the  plaintiff  paid  out  $3,295.23  and  this 
with  the  $2,012.12  paid  on  the  lien  which 
had  accrued,  amounted  to  $5,807.36,  less  than 
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part  of  the  contract  price '  wblch  was  not 
paid,  $1,215.88,  leaving  a  balance  of  $4,091.46. 
To  tbis  sum  should  be  added  $920  as  Uqui- 
dated  damages,  instead  of  $1,350,  the  amount 
added  by  the  court,  making  the  total  prin- 
cipal debt  of  the  contractor  $5,011.46,  in- 
stead of  $5,441.46,  the  amoant  found  by  the 
court  The  company  is  only  liable  for  $5,000 
of  the  principal  debt,  bat  to  tbis  sum  should 
be  added  the  interest  which  has  accrued 
since  it  became  the  duty  of  the  company  to 
pay  the  debt.  The  amount  of  the  Interest,  as 
we  have  computed  it,  is  $869.66,  and  there- 
fore the  amount  of  the  Judgment  against  the 
company  for  principal  and  interest  should  be 
$5,859.66,  which  is  only  $8.42  less  than  the 
amount  adjudged  by  the  trial  court 

The  ease  will  therefore  be  remanded,  with 
directions  to  enter  Judgment  against  the  com- 
pany for  $5,859.66,  and,  when  bo  modified, 
the  Judgment  is  affirmed.  All  the  Justices 
concurring. 


STATE  ex  rd.  RISON  v,  BROWNINO. 

(No.  19596.)      . 
<Supieme  Court  of  Kansas,    Nor.  0,  1916.) 

(SvUabu*  &v  the  Court.) 

Bastards  ^=963,  92— Ettdenok  o*  Patbbnitt 
—Exhibition  of  Chii.d— Appeai,. 

In  a  bastardy  proceeding,  exhibition  of  the 
child  to  the  jury  as  evidence  of  paternity  is  a 
matter  resting  within  the  sound  discretion  of 
the  trial  court  If  the  exiiibition  would  appre- 
ciably tend  to  promote  the  purirase  of  the  pro- 
ceeding, it  should  be  permitted;  otherwise,  it 
should  be  forbidden.  An  exercise  of  the  trial 
court's  discretion  can  seldom  be  reviewed  on 
appeal,  and,  should  the  evidence  afforded  by  an 
exhibition  be  weaJc,  or  inconclusive,  or  worthless, 
the  presumption  on  appeal  would  be  that  the 
jury  gave  it  no  more  weight  than  it  was  enti- 
tled to  receive. 

[Ed.  Note.— For  other  cases,  see  Bastards, 
Cent  Dig.  H  172,  173,  228-289;  Dec  Dig.  «s» 
63,  92.] 

Appeal  from  District  Court,  Brown 
County. 

Proceeding  by  the  State,  on  the  relation  of 
Lena  Rison,  against  Edward  Browning.  De- 
fendant was  found  guUty,  and  aroeals.  Af- 
firmed. 

S.  L.  Ryan,  of  Hiawatha,  for  appellant 
8.  M.  Brewster,  Atty.  Oen.,  and  W.  S.  Ai^ 
Cher,  of  Hiawatha,  for  appellee. 

BUROH,  J.    The  proceeding  was  one  for 

bastardy.  The  defendant  was  found  guilty, 
and  the  principal  errors  assigned  are  that  the 
child  was  exhibited  to  the  Jury  as  evidence 
in  the  case,  and  that  the  county  attorney  in 
his  closing  argument  discussed  the  subject 
of  its  resemblance  to  the  defendant 

The  chUd  was  bom  on  December  24,  1918, 
and  the  trial  occurred  on  May  11,  1914. 
There  are  instances  in  wMch  physical  (diar- 
acteristics  of  a  father  are  stamped  upon  bis 


child  so  definitely  that  they  distinctly  ap- 
pear at  birth,  or  even  before  birth.  In  aonxe 
instances  resemblances  may  not  appear  until 
late  in  the  course  of  the  child's  independent 
development,  and  in  still  other  instances  re- 
semblances may  never  appear  with  recogniz- 
able certainty.  Sometimes  a  child  may 
strongly  resemble  one  not  its  father  and  not 
related  to  it  The  result  is  that  the  evidence 
of  paternity  furnished  by  the  features  of 
the  child  may  be  strong  or  weak,  or  incon- 
clusive, or  worthless. 

No  arbitrary  age  limit  for  the  exiiibition 
of  a  child  in  evidence  can  be  fixed,  because 
maturity  and  permanence  of  feature  may  be 
of  slow  or  of  rapid  attainment,  and  because 
marked  resemblances  appearing  early  may 
fade  with  the  changes  incident  to  growth. 
There  Is  no  other  test  that  can  be  applied, 
and  it  becomes  the  province  of  the  trial  court 
to  exercise  its  discretion  in  the  matter.  If 
in  the  Judgment  of  the  trial  court  the  ex- 
hibition of  the  child  to  the  Jury  would  ap> 
preciably  tend  to  promote  the  purpose  of  the 
proceeding,  the  exhibition  should  be  permit- 
ted. If,  however,  the  trial  court  should  be 
satisfied  that  no  substantial  advancem«it 
toward  the  truth  would  result  from  the  ex- 
hibition. It  should  be  forbidden. 

An  exercise  of  the  trial  court's  discretion 
can  seldom  be  reviewed  by  this  court  because 
it  can  seldom  be  shown  either  that  power  was 
abused  or  that  prejudice  resulted.  Like  a 
scene  viewed  by  the  Jury  or  the  demeanor  of 
a  witness  while  testifying,  the  matter  can- 
not be  presented  to  this  court  in  such  a  way 
that  it  is  authorized  to  substitute  its  Judg- 
ment for  that  of  the  district  court  Should 
it  be  admitted  that  the  evidence  was  weak, 
or  inconclusive,  or  worthless,  the  presump- 
tion would  be  that  the  Jury  appreciated  the 
fact,  and  gave  it  no  more  weight  than  it  was 
entitled  to  receive. 

Substantially  the  foregoing  conclusions  re- 
specting the  authority  of  the  trial  court  and 
the  attitude  of  this  court  toward  an  exercise 
of  such  authority  were  reached  in  the  case 
of  Shorten  v.  Judd,  56  Kan.  43,  48,  42  Paa 
337,  338,  64  Am.  St  Rep.  587,  in  which  It 
was  said: 

"While  in  most  eases  evidence  of  family  re- 
semblance by  view  and  comparison  of  the  jury 
is  of  little  value  in  proof  of  parentage,  yet  it  has 
often  been  held  admissible  where  the  child  has 
attained  an  age  when  its  features  have  assumed 
some  degree  of  maturity  and  permanency. 
Where  the  child  is  a  young  infant  it  has  been 
held  best  not  to  exhibit  it  to  the  Jury.  Much 
must  be  left  to  the  discretion  of  the  trial  court, 
however,  as  to  the  proper  age,  and  we  would 
not  feel  warranted  in  a  reversal  of  the  judgment 
in  this  case  on  account  of  the  child's  appear- 
ance before  the  jury." 

Whenever  the  dilld  Is  exhibited  to  the 
Jury  as  proof  of  paternity,  counsd  are  at 
liberty  to  discuss  the  subject 

The  Judgment  of  the  district  court  is  af- 
firmed.   All  the  Justices  concurring. 


^=»For  othar  eases  see  same  topic  and  KBY-NUMBBB  In  all  Key-Namberwi  Dlcesta  and  Indena 
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MAXHAM  T.  BE2RNE  et  ox.    (No.  12917.) 

(Supreme  Conrt  of  WaBhington.    Nov.  17, 
1916.) 

1.  Appeal  and  Ebbor  «=»781— Moot  Qttes- 
■noN— D1BKI88A1.. 

Where  a  judgment  for  the  balance,  with 
costs,  rendered  for  defendants  on  their  counter- 
claim after  the  allowance  of  an  amount  in 
favor  of  the  plaintiff,  was  fally  satisfied  of 
record,  the  controversy  ceased,  and  the  defend- 
ants' appeal  presented  only  a  moot  question  and 
would  be  dismissed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fi  63-«0,  S122;  Dec.  Dig. 
«s>781.] 

2.  Apfkai.   and   Bbbob   «=9l22— Apfkai.   ih 
Pabt. 

Where  the  verdict  arrived  at  and  the  Judg- 
ment entered  were  the  net  result  of  the  entire 
controversy  and  proceeding,  matters  which  were 
part  and  parcel  of  the  judgment  could  not  be 
separated  from  it  and  made  the  ground  of  an 
appeal 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  60,  866-874;  De&  Dig. 
«S3122.] 

Department  2.  Appeal  from  Superior 
Oonrt,  Pierce  Ciotinty;  Ernest  M.  Card, 
JTndge. 

Action  by  G.  W.  Maxham  against  F.  A. 
Berne  and  wife,  with  counterclaims  by  the 
defendants.  Judgment  for  defendants  for 
balance  after  deducting  allowance  in  plain- 
tiff's favor,  and  defendants  appeal.  Dis- 
missed. 

L.  B.  Da  Ponte  and  J.  W.  Quick,  both  of 
Tacoma,  for  appellants.  Marx  &  (longer  and 
F.  D.  Oakley,  all  of  lacoma,  for  respondent. 

HOLCOMB,  J.  [1]  Bespondent  has  moved 
to  dismiss  this  appeal  for  the  reasons  that 
the  judgment  appecUed  from  has  been  paid 
by  respondent,  fully  satisfied  of  record,  the 
controversies  involved  have  ceased  to  exist, 
and  appellant  has  released  all  errors  assign- 
ed on  an>eal. 

There  was  a  very  c(Hnpllcated  controversy 
between  the  parties.  Involving  accounting  be- 
tween them  after  a  dissolution  of  copartner- 
ship. Previous  to  this  action  there  bad  been 
some  litigation  between  them.  In  this  ao- 
tlon  there  were  involved  a  number  of  claims 
sued  for  by  respondent,  and  counterclaims  of 
ai>pellant8.  The  case  was  tried  on  June  30, 
1914.  The  trial  judge  directed  a  verdict  for 
respondent  in  the  sum  of  f  197.82,  and  sub- 
mitted to  the  jury  for  determination  a  coun- 
terclaim for  $325  on  the  part  of  appellants 
for  new  rails  purchased,  in  excess  of  the 
amount  allowed  by  the  dissolution  agree- 
ment, but  withdrew  from  their  consideration 
certain  other  counterclaims  set  up  by  appel- 
lants which  were  rejected  by  the  court.  The 
jury  allowed  appellant  $262.43,  from  which 
was  deducted  the  $197.82  allowed  by  the  di- 
rection of  the  court  in  respondent's  favor, 
leaving  a  balance  of  $64.61  in  appellants'  fa- 
vor, for  which  a  verdict  was  rendered  and 


entered,  and  on  January  19,  WHS,  judgment 
therefor,  together  with  |106  costs,  was  enter- 
ed. Bespondent  paid  the  amount  of  the  total 
judgment  $173,46,  Including  Interest,  into  the 
registry  of  the  court  in  full  satisfaction  of 
the  judgment,  and  on  May  1,  1915,  after  giv- 
ing notice  of  appeal,  appellants  received  and 
accepted  the  above  sum  and  satisfied  the 
judgment  in  the  following  terms: 

"Received  $173.46  in  full  satisfaction  of  above 
judgment  and  attorney's  lira,  this  Ist  day  of 
May,  1915. 

"L.  B.  Da  Ponte,  Attorney  for  Defendant" 

The  only  judgment  entered  is  as  follows: 
"It  is  tlierefore  ordered,  adjudged,  and  de- 
creed that  the  defendants  F.  A.  Berne  and  wife 
do  have  and  recover  of  and  from  the  plaintiff, 
C.  W.  Maxham,  the  snm  of  $64.61  and  the  costs 
of  this  action  taxed  in  the  sum  of  $106,  to- 
gether with  interest  thereon  from  July  S,  1914, 
at  6  per  cent" 

This  was  the  final  judgment  for  and  against 
both  parties,  although  there  were  recitals  pre- 
ceding the  judgment  of  the  disposition  of  the 
other  matters  at  the  trial. 

[2]  Appellants  attempted  by  their  notice  to 
appeal  from  "that  part  of  the  judgment  deny- 
ing the  right  to  recover  from  plaintiff  for 
the  items  claimed  In  paragraph  12,  subdivi- 
sions A,  C,  D,  E,  and  F,  of  their  cross-ao 
tion,  and  from  the  order  and  judgment  of  the 
court  entered  overruling  defendants'  motion 
for  Judgment  on  said  (Toss-actlon."  But  all 
of  the  above  matters  were  part  and  parcel  of 
the  final  result,  the  judgment.  They  could 
not  be  separated  from  It  The  verdict  arriv- 
ed at  and  the  judgment  entered  were  the  net 
result  of  the  entire  controversies  and  pro- 
ceedings. 

The  judgment  appealed  from  was  satisfied. 
The  controversy  ceased.  The  questions  pre- 
sented on  appeal  are  naught  but  moot  ques- 
tions. Following  the  uniform  and  well-set- 
tled practice  In  this  state,  the  appeal  must  be 
dismissed.  State  ex  rel.  Mortgage  Co.  v. 
Meacbam,  17  Wash.  429,  60  Pac.  52. 

It  is  so  ordered. 

MORRIS,  C.  J.,  and  PARKER,  MOUNT, 
and  MAIN,  JJ.,  concur. 


SCHLUMPF  et  al.  v.  CITY  OF  SKATTLa 

et  aL     (No.  12009.) 
(Supreme  Court  of  Washington.    Nov.  17, 1915.) 
Injtjwctiow  <S=»85— Buh-mno  Obdirances— 

JUBISDICTION. 

The  courts  may  not  restrain  the  enforce- 
ment of  a  city  building  ordinance  not  attacked 
as  unreasonable  merely  because  it  will  work  a 
hardship  to  an  individual  who  has  previously 
complied  at  considerable  expense  with  orders 
of  the  city  and  who  cannot  comply  with  the  or- 
dinance without  incurring  additional  expense. 
[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent.  Dig.  §{  166,  156;    Dec.  Dig.  «=>85.] 

Department  2.  Appeal  from  Superior 
Court,  King  County;  John  E.  Humphiles, 
Judge. 


^sbVot  other  cases  aee  same  toplo  and  KBT-NUMBER  in  all  Key-Numbered  SlgMts  „ 
162  P.-43  gitize. 


?9l,?«!5f)Ogle 


674 


iSZ  PACIFIO  BSIPOBTBB 


(Wasb. 


Suits  by  Annie  I<.  Scblompf  and  others 
against  the  City  of  Seattle  and  others.  From 
Judgments  for  plaintiffs,  defendants  appeaL 
Reversed,  with  directioDS. 

Jas.  El.  Bradford  and  Wm.  B.  Allison,  both 
of  Seattle,  for  appellants.  Brlghtman,  Eal- 
verstadt  &  Tennant,  of  Seattle,  for  respond- 
ents. 

MOBBIS,  C.  J.  In  July,  1913,  the  city 
of.  Seattle  enacted  Ordinance  No.  31578,  com- 
monly known  as  the  "Building  Code,"  which 
by  its  terms  became  operative  as  to  lodging 
bouses  six  months  after  Its  approval,  or 
early  in  1914.  The  various  respondents  own 
lodging  bouses  in  Seattle  and  were,  in  Feb- 
ruary and  March  of  that  year,  notified  by 
the  city  to  make  their  respective  bouses  con- 
form to  the  requirements  of  the  ordinance. 
In  April  five  suits  were  begun  by  the  re- 
spondents, seeking  to  permanently  enjoin  the 
enforcement  of  the  ordinance.  Two  of  .itiese 
were  dismissed  on  being  called  for  trial,  and 
the  other  three  proceeded  to  a  hearing  be- 
fore the  court  without  a  Jury,  with  the  re- 
sult that  injunctions  were  Issued  permanent- 
ly enjoining  the  city  from  Interfering  with 
the  respondents'  lodging  houses  In  any  man- 
ner, or  enforcing  the  ordinance  as  to  them. 
A  separate  Judgment  was  entered  In  each 
case  and  separate  appeals  taken;  but,  as 
the  cases  Involve  similar  situations,  they  are 
on  this  appeal,  by  stipulation,  considered  as 
one  case.  For  this  reason  we  will  discuss 
the  evidence  only  so  far  as  it  affects  the 
Cape  Nome  lodging  house. 

The  undlspnted.  evidence  shows  that  the 
Harmon  estate,  of  which  the  respondent  An- 
nie P.  Schlumpf  is  administratrix,  has  own- 
ed the  New  England  Hotel  building  for  a 
number  of  years,  and  that  the  respondent 
Weir  is  lessee  of  the  entire  building,  and  re- 
spondent Strom  sublessee  of  the  basement  In 
which  the  lodging  bouse  is  situated.  On 
February  13,  1912,  a  year  and  a  half  prior 
to  the  passage  of  Ordinance  No.  81578,  the 
respondents  Schlumpf  and  Weir  were  noti- 
fied by  the  proper  city  authorities  that  the 
use  of  the  basement  as  a  lodging  house  was 
unsafe,  and  that  Its  continued  use  for  that 
purpose  would  not  be  permitted  until  certain 
alterations  were  made.  Negotiations  were 
enteted  into  between  the  respondents  and 
the  city  officials  looking  to  the  Improvement 
of  the  place,  and  plans  for  the  alterations, 
drawn  by  respondents'  architect,  were  ap- 
proved by  the  city.  The  respondents  then 
entered  upon  the  work,  which  was  inspected 
and  approved  by  the  city  from  time  to  time, 
and  which,  when  finally  completed  and  ap- 
proved, cost  respondent  Weir  $1,200  and 
necessitated  the  closing  of  the  lodging  house 
for  several  months.  The  alterations  were 
completed  and  the  work  finally  approved 
approximately  six  months  prior  to  the 
passage  of  Ordinance  No.  31578,  and  a  year 
before    the  .  respondents    were    notified    to 


make  their  premises  conform  to  Its  reqnixe- 
ments.  While  it  does  not  affirmatively  ap- 
pear that  the  alterations  made  in  1912  were 
ordered  to  make  the  place  comply  with  the 
building  code  then  In  force,  we  may,  for  the 
purpose  of  argument,  assume  that  such  is  the 
fact 

The  respondents  Introduced  the  testimony 
of  Dr.  J.  E.  Crichton,  former  health  officer 
of  the  city,  that  he  had  Inspected  the  lodging 
house  after  the  repairs  were  completed,  and 
that  the  place  was  well  ventilated  and  whole- 
some and  a  fit  place  for  human  habitation. 
Respondent  Weir  likewise  testified  that  the 
place  was  sanitary  and  no  complaints  had 
been  made,  and  one  Mendel,  an  architect,  tes- 
tified that  to  make  the  l)asement  conform  to 
the  requirements  of  the  ordinance  it  would 
be  necessary  to  raise  the  bnUdlng,  which 
might  not  be  possible  because  of  the  danger 
of  the  building  falling  to  pieces;  but.  If  pos- 
sible, the  cost  would  approximate  $3,500.  No 
findings  or  conclusions  were  made,  but  Judg:- 
ments  were  entered  as  heretofore  noted. 

Appellants  construe  the  decision  of  the 
trial  court  as  holding  that,  the  city  having 
once  exercised  its  police  power  on  the  regu- 
lation of  lodging  houses  and  compelled  a 
compliance  with  the  regulations  promulgated 
by  that  exercise,  its  power  on  that  subject  is 
exhausted,  and  all  persons  who  have  com- 
plied with  the  regulations  established  have  a. 
vested  right  In  the  business  which  has  so 
been  made  to  conform,  which  vested  ri^t 
cannot  be  taken  away  by  a  subsequent  exer- 
cise of  the  police  power  on  the  same  subject 
matter.  The  respondents,  on  the  other  hand, 
construe  the  decision  as  a  bidding  that,  un- 
der the  drcumstanoes  recited,  the  action  of 
the  city  council  In  passing  the  ordinance,  and 
of  the  city  officials  in  threatening  to  enforce 
It  against  them,  was  an  unreasonable  exer- 
cise of  the  police  power  and,  under  the  cir- 
cumstances shown  by  the  evidence,  an  un- 
warranted interference  with  thdr  property 
rights. 

'  The  respondents  argue  that  no  change  in 
conditions  was  shown  to  have  occurred  be- 
tween the  time  the  alterations  were  made 
and  the  enactment  of  the  new  bnUdlng  codev 
necessitating  the  remodeling  to  make  fit  for 
habitation  of  a  lodging  house  found  only  six 
months  previously  to  be  suitable  for  that  par- 
pose;  and  that  to  allow  new  regulations  to 
be  passed  and  enforced  whenever  the  dty 
council  saw  fit  would  subject  property  own- 
ers to  the  "sporadic  Impulses"  of  the  coun- 
cil, greatiy  to  their  detriment  The  extent  of 
respondents'  showing  Is,  however,  only  that 
they  were  ordered  to  comply  with  a  regula- 
tion which  they  do  not  attack  as  inherently 
unreasonable,  a  regulation  not  assailed  as  In- 
valid, but  one  whose  enforcement  it  is  songbt 
to  restrain  because  that  enforcement  will 
work  a  hardship  upon  them  In  their  business. 
They  do  not  contend  that  the  city  was  vrltli- 
out  power  to  order  the  alterations  made  In 
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1912,  nor  that  It  lacked  power  to  pass  the 
ordinance  under  consideration,  nor  that  the 
ordinance  attacked  Is  In  Itself  nnreasonaUe: 
Our  conception  of  respondents'  position  Is 
that  they  were  merely  unfortunately  affected 
by  changing  legislation,  and  not  that  they 
are  affected  by  legislation  inherently  unrea- 
sonable. While  the  courts  have  the  general- 
ly recognized  power  to  declare  unreasonable 
under  certain  circumstances  the  enactments 
of  a  city  council  In  pursuance  of  its  police 
power  (Frennd,  {  83),  they  cannot,  as  between 
the  city  and  an  individual,  declare  that  an 
enactment  otherwise  valid  is  unenforceable 
because  of  some  hardships  it  will  Impose  on 
the  individual.  Large  investments  made  to- 
day may  be  Jeopardized  by  the  legislation  of 
to-morrow ;  property  acquired  in  the  expecta- 
tion of  the  continuation  of  present  law  may 
become  worthless  through  changes  made 
over  night;  the  legitimate  business  of  this 
week  may  be  a  nuisance  of  next;  yet  the 
courts,  finding  the  law  itself  a  valid  exercise 
of  the  power  reposed  in  the  legislative  body 
and  not  unreasonable  per  se,  cannot  restrain 
its  enforcement  because  that  enforcement 
may  result  in  hardship  to  the  individual. 
Such  arguments  may  properly  be  addressed 
to  the  legislative  body  itself  as  grounds  for 
refusing  to  pass  the  law,  but  the  courts  are 
powerless  to  consider  them.  It  follows  that, 
the  ordinance  not  having  been  shown  to  be 
Invalid  in  itself,  its  enforcement  cannot  be 
enjcdned  on  the  grounds  urged,  and  the  Judg- 
ment is  therefore  reversed,  with  directions 
to  dissolve  the  injunctions. 

MAIN,    ELLIS,    and    FULLEETON,    JJ., 
concur. 


PASCO  FHUIT  LANDS  CO.  et  aL  v.  TIM- 

MERHANNetux.    (No.  12568.) 

(Supreme  Ctourt  of  Washinston.    Nov.  18, 1916.) 

1.  SPEcmo  Peefobmance  ^=9121  —  Ibbiqa- 
TION — Fkaud. 

XMdence,  in  an  action  to  enforce  spedfie 
PKerformance  of  a  contract  to  convey  land  in  con- 
sideration of  water  rights  for  the  benefit  of  other 
land,  held  insufficient  to  show  fraud  inducing  the 
contract. 

[Ed.  Note. — ^For  other  cases,  see  Specific  Per- 
formance, Cent.  Dig.  U  887-305 ;  Dec.  Dig.  «=> 
121.] 

2.  EVIDBNOB  ®=»684— COMFASATIVK  WBIOHT— 

IKBIOATION— MeaSUBES  AKD  EsTIUATES. 

In  an  action  in  which  the  adequacy  of  a 
quantity  of  water  for  irrigating  purposes  was 
material,  the  testimony  of  one  witness  that  18 
acre  inches  was  sufficient,  while  admissible.  Is 
of  little  value,  where  it  is  based  on  estimate,  and 
not  actual  measurement  of  the  water  which  the 
witness  had  used,  and  is  contrasted  with  that  of 
witnesses  who  actually  measured  the  .water  used. 
[Ed.  Note.— For  other  cases,  see  EMdence, 
Cent.  Dig.  H  2424,  2426,  2427;  Dec:  Dig.  <8=^ 
584.] 

3.  Watebs  and  Wateb  Coubseb  «=:>15S— Ib- 
bioation — oontbact — constbuction. 

A  contract  to  convey  land,  the  consideration 
being  the  undertaking  to  "supply  water    *    •    • 


to  the  extent  of  one  and  one-half  (1%)  acre  fbet 
per  acre  per  year,  or  so  much  thereof  as  shall  be 
required  for  irrigating"  for  other  land,  contem- 
plates the  reclamation  of  the  land,  and  requires 
the  irrigating  company  to  furnish  an  adequate 
supply  for  that  purpose,  whether  the  stipulated 
amount  is  or  is  not  adequate,  since  otherwise  the 
consideration  for  the  land  would  faU. 
TiJ^-  Note.— For  other  cases,  see  Waters  and 
Water  Courses.  Cent  Dig.  §§  184,  186-188; 
Dec.  Dig.  «=»158.] 

4.  Specific  Pebfobsiakok  «=3i6  —  Contracts 

ENJOBCKABU)— IREQTJITABLE    CONTBAOTS. 

A  court  of  equity  will  not  enforce  specific 
performance  of  an  unequal  contract  which  will 
impose  hardship  on  any  of  the  parties. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig,  a  29,  35.  36;   Dec.  Dig. 

6.  Specifio  Pebfobjcance  «=5>40  —  Contracts 
ENFOBOEABUfr— Inadequacy  or  Considera- 
tion. 

Courts  of  equity  will  not  decree  specific  per- 
formance of  a  contract  where  there  is  a  great 
disparity  of  consideration,  although,  in  the  ab- 
sence of  fraud,  mere  inadequacy  of  consideration 
IS  not  sufficient  to  prevent  specific  performance. 
[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  U  140-161 ;  Dec  Dig.  «=» 

4W.J 

6.  Waters  and  Water  Cottbses  «=»258— Ib- 

BIGATION  —  OONTBACTB  —  SPECIFIC   PSBFOBU- 

ANCE— Benefit  Confebred. 

Courts  of  equity  will  not  enforce  a  lien  for 
water  furnished  for  irrigating  purposes,  where 
the  water  furnished  is  of  no  benefit  to  the  land, 
because  of  the  inadequacy  of  supply. 

[EJd.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Dec.  Dig.  <8=>258.] 

7.  Appeal  and  Ebbob  ®=»7e7  —  Record  — 
Bsmro— DiBOOTiSTEOTTa  Language  Directed 
TO  Tbiai.  Coubt. 

In  spite  of  discourteous  language  in  the  ap- 
pellant 8  brief  directed  to  the  trial  judge,  and  al- 
though It  ments  more  than  censure,  the  brief 
will  not  be  stricken,  where  that  would  involve 
deciding  the  case  without  its  aid,  or  unnecessary 
delay  in  the  appeal  by  forcing  the  appellant  to 
complete  a  new  brief.  FFc-au*  w 

[Ed.  Note.--For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {  3102 ;  Dec.  Dig.  «S767.] 

Department  1.  Appeal  from  Superior 
C!ourt,  Franklin  Comity;  Balph  Kauffman. 
Judge. 

Action  by  the  Pasco  Fruit  Lands  Company 
and  others  against  Edward  Tlmmermann  and 
wife.  From  a  Judgment  for  plaintiffs,  de- 
fendants appeal.    Reversed  and  remanded. 

H.  B.  Noland,  of  Tacoma,  and  B.  A.  Da- 
vis, of  Pasco,  for  appellants.  Diisoc^  & 
Leonard,  of  Pasco,  and  Richards  &  Fontaine^ 
of  North  Xakima,  for  respondents. 

MORRIS,  O.  J.  Appellants,  OMmmermann 
and  wife,  were  the  owners  of  148  acres  of 
land  near  the  dty  of  Pasco.  In  March,  1910, 
they  entered  into  a  contract  with  the  re- 
spondent companies  to  convey  to  them  one- 
half  of  this  land  in  exchange  for  a  water 
right  of  18  acre  inches  for  the  remaining 
half,  and  to  pay  an  annual  maintenance 
charge  of  $6  per  acre,  which  was  to  become 
a  lien  upon  the  land  if  unpaid.  The  convey- 
ance was  to  be  made  as  soon  aa  the  respcmd- 
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ents  should  convey  to  appellants  tbe  water 
right  for  the  74  acres  retained  by  them.  This 
contract  contemplated  the  construction  of  an 
irrigation  system  to  cover  these  and  other 
lands.  Appellants  paid  the  maintenance 
charge  npon  the  74  acres  retained  by  them 
for  the  year  1911,  but  refused  to  pay  for  the 
years  1912  and  1913,  and  refused  to  convey 
the  74  acres  as  agreed  in  the  contract,  giving 
as  tbe  reason  therefor  that  they  had  discov- 
ered 18  acre  inches  to  be  an  insufficient  sup- 
ply for  the  reclamation  of  the  land. 

Upon  the  continued  refusal  of  the  appel- 
lants to  complete  the  contract,  the  respond- 
ents commenced  this  action  to  secure  a  specific 
performance  of  the  contract  to  convey,  and 
to  establish  their  lien  upon  the  land  retained 
by  the  appellants  for  the  accrued  mainte- 
nance charges  for  the  years  1912  and  1913. 
Issues  raised  by  appellants'  answer  were  that 
the  respondents  bad  not  tendered  a  water 
right  of  any  value,  and  that  the  contract  had 
been  procured  by  the  misrepresentation  of  re- 
spondents that  18  inches  was  a  sufficient  sup- 
ply to  reclaim  the  lands  in  question. 

The  testimony  taken  at  the  trial  was  almost 
entirely  on  tbe  question  whether  18  Inches 
was  a  sufficient  water  supply.  Tbe  trial 
court,  reaching  the  conclusion  that  it  was, 
entered  an  order  decreeing  the  specific  per- 
formance of  the  contract  to  convey,  and  de- 
claring the  lien  of  respondents  on  the  land 
retained  by  the  appellants. 

The  questions  raised  by  the  appeal  for  our 
determination  may  be  briefly  stated  to  be: 

Fiirst  Was  there  fraud  in  the  making  of 
the  contract? 

'  Second.  Is  the  finding  that  18  inches  is  an 
adequate  supply  and  valuable  water  right 
sustained  by  the  evidence? 

Third.  Was  the  tender  of  an  18-inch  wa- 
ter right  by  the  respondents  a  sufficient  com- 
pliance with  the  contract,  or  must  they  ten- 
der a  sufficient  supply  If  18  inches  be  found 
insufficient? 

Fourth.  Is  the  failure  to  tender  an  ade- 
quate water  supply  ground  for  refusal  to 
order  the  specific  performance  of  the  con- 
tract to  convey? 

[1]  The  trial  court  did  not  pass  upon  the 
question  of  fraud  on  the  part  of  respondents, 
since  the  finding  that  tbe  water  supply  was 
sufficient  made  unnecessary  a  determination 
of  the  issue  of  fraud.  However,  as  we  have 
reached  a  different  conclusion  of  the  ques- 
tion of  the  sufficiency  of  the  water  supply, 
this  issue  is  material  on  the  appeal.  Prompt- 
ed by  appellants'  strenuous  contentions  that 
they  have  been  overreached  in  their  dealings 
wltii  tbe  respondents,  we  have  carefully  read 
tbe  record  for  evidence  of  fraud,  and  are  not 
prepared  to  say  we  find  fraud  sufficient  to 
vitiate  the  contract  Conceding  the  point, 
which  is  not  clearly  brought  out  by  the  evi- 
dence, that  the  respondents'  manager  repre- 
sented to  the  appellants  that  18  Inches  of 
water  was  an  adequate  supply,  we  are  satis- 
fied that  this  was  a  mistaken  conclusion  rather 


than  a  fraudulent  misrepieflentatlon.  It  ai^- 
pears  that  numerous  prospective  parties  to 
similar  contracts  with  the  reclamation  com- 
pany investigated  the  sufflci^icy  of  the  sup- 
ply, and  that  all  were  equally  mistaken  as 
to  tbe  sufficiency  of  18  inches  to  reclaim  the 
land  and  radse  general  cr(H>8.  The  ai^)ellants 
apparently  made  no  independent  investiga- 
tion on  this  question,  but  relied  npon  tbe 
general  impression  then  prevailing  in  tbe 
community  that  18  Inches  would  be  sufficient. 
It  is,  we  think,  clear  that  this  contract  is  a 
result  partly  of  the  overconfidence  of  all  the 
parties  concerned,  and  partly  of  an  insuffi- 
cient investigation,  and  of  a  general  mis- 
take as  to  the  amount  of  water  needed  to 
properly  reclaim  lands  In  the  district  sought 
to  be  irrigated.  Seven  or  eight  witnesses  tes- 
tified on  behalf  of  appellants  that  18  inches 
was  not  an  adequate  water  supply,  and  could 
not  be  expected  to  raise  any  crops,  except 
possibly  it  might  be  sufficient  for  the  growth 
of  trees  if  the  water  was  piped  to  each  tree. 
Tbe  resiMDdents  concede  that  it  is  not  suffi- 
cient to  water  alfalfa,  but  assert  that  it  was 
not  intended  to  be  sufficient  for  that  purpose. 
It  appears,  however,  that  in  the  literature 
s«nt  out  descriptive  of  this  project  the  re- 
spondents stated  that  the  supply  was  suffi- 
cient to  raise  general  crops,  and  such  seems 
to  have  been  the  intention  of  the  various  con- 
tract holders.  The  collective  opinion  of  these 
witnesses  for  the  appellants  was  that  an  IS- 
inch  supply  would  be  of  no  value  to  the  land, 
and  that  profitable  farming  could  not  be  con- 
ducted with  such  a  supply.  Illustrative  of 
this  opinion  is  tbe  testimony  of  witness 
Thom,  professor  of  soils  at  Washington  State 
College,  who  testified  that  only  a  part  of  the 
land  could  be  reclaimed  with  an  18-lnch 
right,  and  witness  Sharry,  of  Attalia,  a  dvU 
engineer  of  experience  In  irrigation,  who  tes- 
tified that  he  was  familiar  with  soil  condi- 
tions at  Pasco,  and  that  18  inches  would  be 
of  no  practical  value  on  tbe  lands.  Sharry 
further  testified  that  by  actual  measurement 
he  had  found  30  inches  to  be  insufficient  to 
grow  trees  at  Attalia,  12  miles  distant  from 
appellants'  land,  and  on  similar  soil.  Other 
witnesses  testified  that,  to  farm  successfully, 
tbe  land  would  need  in  the  neighborhood  of 
30  inches,  and  that  successful  farming  could 
not  be  done  with  18  inches. 

[2]  The  trial  court  rejected  the  testlmoiir 
of  these  witnesses  on  the  ground  that  their 
experience  was  gained  at  places  too  far  dis- 
tant from  the  lands  in  question  to  be  of  any 
value,  and  based  his  decision  on  the  testi- 
mony of  respondents'  witness  Kirk.  Kirk 
owned  lands  near  Pasco,  and  testified  that 
he  had  raised  diversified  crops  on  less  than 
18  inches  of  water.  An  examination  of  his 
testimony  convinces  us  that  it  la  unreliable, 
because  based  on  an  estimate  of  the  amount 
of  water  used,  rather  than  on  actual  meas- 
urement He  testified  that  he  estimated  he 
was  using  5  to  7  inches,  and,  again,  that  he 
used  12  to  14  Inches,  stating,  however,  "that 
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Is  only  a  gness."  He  also  stated  tbat  he  es- 
timated the  anionnt  be  used  from  the  fact 
tbat  he  watered  less  frequently  than  others 
la  tbat  neighborhood  and  that  he  estimated 
the  amount  by  the  size  of  the  stream  and  the 
speed  of  the  water.  When  contrasted  with 
the  testimony  of  men  who  actually  measured 
the  water  used,  this  testimony  Is  of  little  val- 
ue In  reaching  a  correct  conclusion.  True, 
none  of  appellants'  witnesses  were  residents 
of  Pasco,  but  all  testified  to  their  knowledge 
of  Pasco  lands,  and  qualified  as  competent  to 
testify  as  to  the  amount  of  water  needed  on 
abnllar  lands.  Had  Kirk's  testimony  been 
based  on  actual  measurements  of  water  used, 
It  would  be  entitled  to  great  weight,  but  we 
fall  to  find  where  he  founded  bis  knowledge 
of  usage  on  other  than  estimate  and  com- 
parison with  other  users. 

[3]  That  part  of  the  contract  relating  to 
the  amount  of  water  to  be  supplied  reads 
as  follows: 

"Supply  water  between  the  let  day  of  April 
and  the  Ist  day  of  October  of  each  year  to  the 
extent  of  one  and  one-bolt  (1%)  acre  feet  per 
acre  per  year,  or  so  much  thereof  as  shall  be 
required  for  Irrigating." 

It  seems  evident  that  in  making  this  con- 
tract the  parties  were  of  the  opinion  that 
18  Inches  would  be  an  adequate  supply  for 
the  irrigation  of  these  lands.  It  is  not  rea- 
sonable to  suppose  that  the  appellants  would 
have  entered  into  a  contract  to  convey  this 
laud  for  something  which  would  be  of  no 
value  to  them,  nor  that  the  respondents 
would  undertake  to  furnish  a  water  right 
which  would  be  insufilclent  to  reclaim  any 
of  the  lands.  Taken  by  Its  four  corners,  and 
considering  the  circumstances  under  which 
It  was  made,  we  regard  the*  undertaking  of 
the  respondents  to  be  the  reclamation  of 
these  lands,  rather  than  a  mere  contract  to 
supply  18  inches  of  water;  an  undertaking 
which  we  cannot  but  conclude  wiU  not  be 
fulfilled  in  tendering  an  IS-inch  water  right. 
In  holding  that  this  contract  was  entered 
Into  under  the  mistaken  belief  that  18  inches 
of  water  per  annum  would  be  sufficient  to 
raise  and  mature  crops,  we  may  refer  to 
Gantenbeln  v.  Pasco,  71  Wash.  635,  129  Pac. 
3T4,  where.  In  reviewing  similar  contracts 
of  this  same  company,  we  reached  the  same 
conclusion  as  to  the  Insufficiency  of  18  Inches, 
finding  that  It  had  been  practically  demon- 
strated in  that  case  that  no  less  than  24 
Inches  of  water  per  annum  was  necessary. 

14]  It  follows  from  what  we  have  said 
tbat  to  decree  specific  performance  la  this 
case  W/onld  be  the  enforcement  of  an  unequal 
contract  which  will  Impose  hardship  upon 
the  appellants,  and  one  to  which  a  court  of 
equity  cannot  lend  Its  aid. 

[6]  Further,  the  consideration  for  the  con- 
veyance of  this  land  appears  to  us  to  be  en- 
tirely inadequate.  While  Inadequacy  of  con- 
sideration is  not  alone  a  sufficient  ground  for 
refusal  to  decree  spedflc  performance  when 


not  conclusive  of  fraud.  It  Is  well  settled 
that,  where  the  disparity  Is  so  great  as  the 
evidence  shows  It  to  be  in  this  case,  courts 
of  equity,  ezercdsing  a  sound  discretion,  will 
refuse  to  lend  aid  in  enforcing  the  contract. 
Fry,  Specific  Performance  (3d  Am.  Ed.)  S  397, 
and  cases  cited;  Waterman,  Specific  Per- 
formance, I  169. 

[6]  What  we  have  said  on  the  subject  of 
specific  i>erformance  applies  alike  to  the  fore- 
closure of  the  lien  for  maintenance  charges. 
The  water  right  being  of  no  value  to  the  ap- 
pellants, It  would  be  an  unconscionable  con- 
tract to  enforce,  allowing  respondents  to 
take  appellants'  land  on  a  lien  for  something 
which  was  of  no  benefit  to  the  land. 

[7]  One  other  matter  will  be  referred  to. 
Respondents  move  to  strike  appellants'  brief 
because  of  the  use  of  discourteous  language 
in  referring  to  the  trial  judge.  The  language 
complained  of  will  not  be  set  forth.  It  merits 
the  charge  made  against  it,  and  counsel  for 
appellant  are  censured  for  its  use.  To  strike 
the  brief,  however,  would  mean  either  tbat 
the  court  must  assume  the  added  burden  of 
reviewing  the  case  without  the  aid  of  appel- 
lants' brief,  or  we  must  order  the  filing  of  a 
new  brief,  and  await  the  determination  of 
the  appeal  until  its  arrival  and  examina- 
tion. The  first  of  these  alternatives  we  do 
not  care  to  assume.  The  second  would  only 
mean  additional  cost  and  delay  to  both  par- 
ties. We  have  therefore  concluded,  since 
the  language  complained  of  cannot  be  over- 
looked, and  deserves  more  than  censure,  to 
disallow  appellants  the  cost  of  printing  their 
opening  brief  of  117  pages,  and  it  is  so  or- 
dered. 

The  case  will  be  reversed,  leaving  the  par- 
ties to  such  farther  proceedings  as  they  may 
see  fit  to  take  not  Inconsistent  with  this 
opinion. 

MOUNT,  ELLIS,  and  CHADWIOK,  JJ., 
concur. 


MORSE  et  aL  v.  JOHNSON  et  aL 
(Na  12560.) 

(Supreme  Court  of  Washington.    Nov.  10, 

iai5.) 

1.  Husband  and  Wifi!  «s>248)i— Coumttnitt 
Pbopeety— Status. 

Ttie  status  of  property  is  fixed  at  the  time 
of  its  purchase,  notwithstanding  the  purcliaB- 
er's  subsequent  marriage,  and  remains  so  fixed 
unless  changed  by  deed,  by  due  process  of  law, 
or  by  the  working  of  some  form  of  estoppeL 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  i  888;   Dec.  Dig.  <8=»248%.] 

2.  Husband  and  Wife  <$s>264— CoHMUNmr 

PKOPEBTT— SUFWCIBNCT   OT   EVIDENCE. 

Evidence,  in  an  action  to  enjoin  an  execu- 
tion sale  on  the  ground  that  the  property  levied 
upon  was  community  property  and  not  subject 
to  sale  on  a  judgment  on  the  hosband's  sepa- 
rate contract,  held  not  of  the  clear  and  con- 
vincing character  necessary  to  establish  a  com- 
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munlty  Interest  as  axalnat  Hie  judgment  credi- 
tor. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  §  916;  Dec.  Dig.  <9=2a4.] 

8.  Husband  ±so  Wiex  «=>248^— Coiocuin- 
TT  Pkopebtt  —  Statds— Advancb  of  Pub- 
coiASE  Monet. 

Adrancements  by  one  party  to  another  for 
the  purchase  price  of  real  property,  even  if  made 
in  consideration  of  marriage,  do  not  make  the 
property  purchased  the  community  property  of 
the  parties,  since  such  status  arises  after  the 
marriage  and  as  a  result  thereof,  and  not  from 
the  mere  contemplation  of  marriage. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  §  888;  Dea  Dig.  «=»248%.} 

Etepartment  2.  Appeal  from  Superior 
Court,  King  County ;   King  Dykeman,  Judge. 

Action  to  enjoin  execution  sale  by  Joee- 
phiae  Morse  and  W.  A.  Morse,  her  husband, 
against  Kate  Johnson  and  Edward  Cudihee, 
Sheriff  of  King  County.  Judgment  for  de- 
fendants, and  plaintiffs  appeal.    Affirmed. 

Z.  B.  Rawson  and  John  S.  Jurey,  both  of 
Seattle,  for  appeUants.  J.  H.  Templeton  and 
Jack  Sommer,  both  of  Seattle,  for  respond- 
ents. 

FULLERTON,  J.  The  respondent  Kate 
Johnson,  in  an  action  instituted  in  the  su- 
perior court  of  King  county,  recovered  a 
Judgment  against  the  appellant  W.  A.  Morse, 
on  a  contract  conceded  to  be  his  separate 
obligation.  Later  on  she  caused  a  writ  of 
execution  to  be  issued  on  the  Judgment  and 
placed  in  the  hands  of  the  sheriff  of  King 
county  for  serylce.  The  sheriff  levied  the 
writ  upon  two  several  tracts  of  real  prop- 
erty situated  in  King  county,  and  was  pro- 
ceeding to  sell  the  same  thereunder  when  the 
present  action  was  begun  by  the  aK>eUants 
Morse  and  wife  to  enjoin  the  sale.  The  ac- 
tion was  founded  on  the  claim  that  the  prop- 
erty levied  upon  was  the  community  proper- 
ty of  Morse  and  wife,  and  hence  not  subject 
to  sale  under  the  Judgment,  since  the  Judg- 
ment was  the  separate  obligation  of  W.  A. 
Morse  only.  Issue  was  taken  on  the  allega- 
tions of  the  complaint,  and  a  trial  was  bad 
which  resulted  In  findings  by  the  court  to  the 
effect  that  one  of  the  tracts  only  was  com- 
munity property  and  in  a  Judgment  to  the 
effect  that  the  other  was  subject  to  sale  under 
the  writ  of  execution.  Morse  and  wife  ap- 
peal. 

[1,  2]  The  tract  adjudged  to  be  the  sepa- 
rate property  of  W.  A.  Morse  consisted  of 
lots  1,  2,  and  S  in  block  22  of  H.  L.  Yesler's 
First  addition  to  the  city  of  Seattle.  Tbe 
evidence  shows  that  Morse  acquired  title 
to  lot  3  thereof  on  November  8,  1900,  paying 
at  that  time  the  purchase  price  in  full ;  that 
be  contracted  to  purchase  lots  1  and  2  some 
time  in  the  year  1900,  agreeing  to  pay  for 
them  the  sum  of  $6,800;  that  on  January  7, 
1901,  he  obtained  a  deed  to  the  lota,  paying 
of  the  purchase  price  $4,300  from  his  own 
funds,  and  the  remainder,  $2,500,  from  money 
borrowed  on  the  security  of  the  property. 


He  married  his  present  wife,  tbe  appellant 
Josephine  Morse,  on  June  l7,  1902,  some- 
thing over  a  year  and  a  half  after  be  had  ac- 
quired the  legal  title  to  the  property  last  de- 
scribed. 

From  the  foregoing  facts  it  Is  plain  that 
the  real  property  mentioned  was  the  separate 
property  of  W.  A.  Morse  from  the  time  of  its 
acquisition  by  him  up  to  the  time  of  his  mar- 
riage, and  it  Is  equally  plain  that  the  mar- 
riage did  not  In  itself  change  its  status  in 
that  respect  If  therefore  it  has  since  be- 
come the  community  property  of  himself  and 
his  wife,  it  is  because  of  the  manner  In 
which  the  parties  have  dealt  with  the  prop- 
erty since  their  marriage.  We  said  in  the 
case  of  In  re  Deschamps'  £^tate,  77  Wash. 
514,  187  Pac.  1009,  that  the  status  of  proper- 
ty is  fixed  at  the  time  of  its  purchase,  and 
remains  so  fixed  unless  changed  by  deed, 
by  due  process  of  law,  or  by  the  working  o£ 
some  form  of  estopi>eL  The  appellants  In 
recognition  of  this  rule  sought  to  show  that 
the  property  had  been  divested  of  its  separate 
character  by  evidence  tending  to  prove  that 
they  had  erected  buildings  on  the  lots,  had 
paid  the  note  outstanding  for  the  purchase 
price  at  the  time  of  their  marriage,  and  had 
met  the  cost  of  the  upkeep  of  the  property, 
from  the  rentals  of  the  property  and  from 
moneys  earned  by  them  after  the  marriage 
which  they  had  Intermingled  with  the  earn- 
ings of  the  property.  But  it  was  shown  that 
the  property  had  in  rentals  alone  turned  back 
into  the  fund  more  than  sufll<dent  to  pay  the 
remainder  of  the  purchase  price  and  the 
costs  of  the  improvements  and  upkeep,  and 
that  in  addition  thereto,  the  appellants  had 
mortgaged  the  property  for  an  even  greater 
sum,  and  had  used  the  money  so  obtained 
largely  In  the  purchase  of  other  real  prop- 
erty. 

It  Is  our  opinion  that  these  facts  do  noit 
Justify  us  in  holding  that  the  community  has 
any  interest  in  the  real  property  In  question. 
Since  it  was  originally  the  separate  proper- 
ty of  the  husband,  and  since  its  status  In 
this  respect  has  not  been  changed  by  deed, 
or  due  process  of  law,  the  utmost  interest 
the  community  could  have  therein  would  be 
some  proportion  thereof  less  than  the  whole. 
But  this  proportion  is  not  definitely  defined 
in  the  evidence.  Indeed,  as  we  have  said, 
the  evidence  Justifies  the  conclusion  that  the 
parties  drew  from  the  property  and  devoted 
to  community  uses  a  much  greater  sum  than 
the  community  expended  thereon.  To  es- 
tablish a  community  interest  of  this  nature 
In  separate  property,  when  the  rights  of  third 
persons  are  involved,  the  evidence  establish- 
ing the  Interest  and  the  extent  thereof  must 
be  cleap  and  convincing.    It  is  not  so  here. 

[3]  After  the  court  had  made  its  findings 
and  entered  its  Judgment,  the  app^anta 
moved  for  a  new  trial,  basing  their  motion 
upon  newly  discover^  evidence  and  insuffi- 
ciency of  the  evidence  to  JustU^  the  Juds- 


Cs»For  other  cwea  see  same  toplo  and  KBY-NUMBBR  In  aU  Kajr-Numbared  Dis«st*  ■ 

Digitized  by ' 


Google 


WadL) 


OAMPXQir  ▼.  JAMIBSOK 


679 


meat.  Tbe  inotl(m  was  accompanied  by  tlie 
separate  affidavits  of  the  appellants,  In  wbicb 
they  averred  tbat,  at  the  time  the  appellant 
W.  A.  Morse  was  negotiating  for  the  purchase 
of  these  lots,  the  parties  were  engaged  to  be 
married ;  that  In  pursuance  of  their  engage- 
ment and  In  the  expectation  of  holding  tbe 
property  In  common  the  aiqpellant  Josephine 
Morse  advanced  to  ber  ooappellant  the  sum 
of  $800  to  be  applied  upon  the  purchase  price 
of  the  propert7 ;  and  that  the  same  was  ac- 
tually applied  thereon.  A  counter  affidavit 
was  filed  which  would  seem  to  question  the 
accuracy  of  the  appellant's  statements,  es- 
pecially as  to  tbe  reason  and  purpose  of  the 
advancements.  But  conceding  the  truth  of 
tixe  matter  stated  In  the  affidavits,  and  waiv- 
ing tbe  question  whether  a  sufficient  excuse 
was  ofTered  for  not  Introducing  It  In  evidence 
on  the  trial  of  the  main  case,  we  cannot  think 
it  warrants  a  different  conclusion  from  that 
arrived  at  by  the  trial  Judge.  Advancements 
by  one  party  to  another  for  the  purchase 
price  of  real  property,  even  In  consideration 
of  marriage,  do  not  make  the  property  pur- 
cliased  community  property  of  the  parties. 
This  status  arises  after  the  marriage  and  as 
the  result  of  marriage,  not  from  tbe  mere 
contemplation  of  marriage. 
Tbe  Judgment  Is  affirmed. 

MOBRIS,  a  J.,  and  ELUS  and  OHAD- 
WICK,  JJ.,  concur. 


OAHPEN  V.  JAMIESON,  Sheriff. 

(No.  12863.) 

(Supreme  Court  of  Washington.    Nov.  12, 1915.) 

1.  Baiuockt  «=s>18— laiw— Eioobd— Notic»— 
"Kkpt"— "SrruATE."  .  ,,„        _.,. 

Under  Bern.  &  Bal.  Code,  {  1155,  providing 
that  a  chattel  lien  shall  not  be  effectual  unless  a 
proper  notice  thereof  Is  filed  In  the  oflBce  of  the 
auditor  of  the  county  in  which  the  chattel  is 
kept,  the  word  "kept"  means  "situate,"  and  such 
provision  for  filing  notice  is  mandatory,  so  that, 
where  there  was  no  evidence  that  the  chattel 
was  in  a  certain  county  when  the  Uen  notice 
was   filed  therein,  it  was  not  enforceable. 

[Ed.  Note.— For  other  casM,  see  Bailment, 
C«Jt.  Dig.  H  T7-79,  81-84;   Dee  Dig.  «S=>18. 

For  other  definitions,  see  Words  and  Phrases, 
Second  Series,  Kept.  See,  also.  First  and  Sec- 
ond Series,  Situate.] 

2.  Bahjunt     «=»lft— IiIbn— PmoBrrr— Stat- 

Bem.  &  BaL  Code,  {  1154,  giving  a  Uen  on 
chattels  for  labor  and  material,  provided  tbat 
no  such  lien  shall  continue  after  the  delivery  of 
the  chattel  to  its  owner  as  against  the  rights  of 
third  parties  acquiring  an  interest  in  or  title  to 
tlie  chattel  in  good  faith,  for  value,  and  without 
actnal  notice  of  the  lien,  means  that  a  lien,  al- 
though filed  within  the  time  limited  and  in  the 
county  prescribed  by  section  1155,  will  not  relate 
back  to  the  time  of  delivery  as  against  other  lien- 
holders  who  had  acquired  a  lien  In  good  faith, 
for  value,  and  without  notice,  and  does  not  make 
a  lien,  invalid  for  want  of  proper  notice,  good 
am  between  the  parties. 

tEA.  Note.— For  other  cases,  see  Bailment, 
CJent  Dig.  U  77-79,  81-84;  Deo.  Dig.  «=>18.] 


Department  L  Appeal  from  Superior 
Court,  Pierce  County;  0.  M.  EJasterday, 
Judge. 

Action  by  Fred  Oampen  against  B.  W. 
Jamleson,  as  Sheriff  of  Pierce  County.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

J.  A.  Sorley,  of  Taooma,  for  appellant 
Sachse  &  David,  of  Tacoma,  for  respondent. 

OHADWIGK,  J.  On  May  23,  1914,  (me  J. 
O.  Klngrey  con^leted  and  turned  over  to 
respondent  at  Olympla,  In  Thurston  county, 
a  certain  logging  truck.  Tbe  amount  of  bis 
charge  for  material  and  labor  was  $117.50, 
On  August  20,  1914,  Klngrey  filed  a  notice 
of  Uen  under  Bemlngton  &  Ballinger's  Code, 
i  1156.  Tbe  notice  was  filed  in  Thurston 
county.  It  may  be  fUrly  Inferred  that,  on 
or  about  August  20th,  local  counsel  sent  the 
lien  notice  with  evidence  of  its  filing  to  a 
firm  of  attorneys  in  Pierce  county,  with  di- 
rections to  forecloee  the  same.  A  notice  of 
sale  was  prepared  by  the  sheriff  of  Pierce 
county,  appellant  here,  and  the  property  was 
taken  by  him.  The  pr<^erty  was  taken  from 
the  possession  of  the  respondent  at  Herron, 
in  Pierce  county.  It  was  loaded  on  a  scow, 
which  sank  wbUe  being  towed  from  Herron 
to  Taooma. 

Respondent  brought  this  action  to  recover 
the  value  of  the  truck.  Appellant,  answering, 
pleaded  bis  warrant  under  tbe  notice  and 
sale  statute  as  it  pertains  to  tbe  foreclosure 
of  chattels  (see  Remington  «c  Ballinger's 
Code,  $g  1157,  UOi,  and  1106),  and,  as  an  off- 
set against  any  Judgment  tbat  mi^t  be  ren- 
dered, the  amount  owing  by  tbe  respondent 
to  Klngrey.  After  a  trial  upon  the  merits. 
Judgment  was  rendered  in  fbvor  of  respond- 
ent for  the  sum  of  1266,  the  value  of  the 
truck,  and  further  tbat  respondent  pay  to 
Klngrey,  out  of  any  gum  paid  upon  said  Judg- 
ment, tbe  sum  of  $117.50.  From  this  Judg- 
ment an  appeal  Is  prosecuted. 

[1]  The  first,  and  as  we  view  the  record, 
the  controlling,  point  of  difference  between 
the  parties,  is  whether  there  was  In  fa.ct  any 
Uen.  If  there  was  not,  appeUant  was  with- 
out warrant,  however  regular  the  subsequent 
proceedings  may  have  been.  After  a  careful 
review  of  tbe  record  and  consideration  of  tbe 
statute,  and  contrary  to  our  first  impressions, 
we  are  impelled  to  hold  tbat  Mr.  Klngrey 
did  not,  at  the  time  of  tbe  attempted  fore- 
dosnre,  have  a  valid  Uen  upon  the  property. 
The  statute  provides  that  a  Uen  filed  under 
chapter  6  of  tbe  Code  shall  not  be  effectual 
unless  a  ptx^er  notice  of  lien  is  filed  In  the 
office  of  the  auditor,  "of  the  county  In  which 
tbe  chattel  is  kept"  There  is  no  evidence 
tbat  the  property  was  in  Thurston  county  at 
tbe  time  tbe  Uen  notice  was  filed.  Hhrery  in- 
ference to  be  drawn  from  the  record  Is  that 
It  was  not  When  tbe  work  was  completed, 
the  truck  was  taken  by  draymen  to  be  loaded 
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upon  a  steamboat  for  transportation.  Tbere 
la  also  some  evidence  that  the  truck  had  been 
In  use  in  tbe  woods  at  the  place  where  taken 
for  some  time  before  the  taking.  The  lien 
was  not  filed  in  Pierce  county. 

We  had  incUned  to  the  belief  that  the 
Hen  would  nevertheless  be  good  as  between 
the  parties  with  reference  to  Its  record  or  its 
situs  at  the  time  the  lien  was  filed,  but  the 
statute  does  not  say  that  it  shall  not  be  ef- 
fectual as  to  third  parties,  but  tliat  it  shall 
not  be  effectual  at  all,  unless  recorded  in 
the  county  where  the  property  is  "kept," 
which  must  be  held  to  be  "situate."  The 
words  "in  ord^  to  make  such  lien  effectual" 
are  equivalent  to  the  words  "shall  not  exist," 
and  "no  materialman's  lien  shall  be  enforced 
unless,"  etc.,  as  found  in  the  mechanic's  and 
materialman's  lien  statutes.  Keeping  in 
miud  that  such  Uens  are  given  by  statute, 
and  are  subject  to  all  express  conditions,  and 
that  the  fixing  of  the  time  and  manner  of 
filing  Uens  are  provisions  for  the  protection 
of  the  party  charged  against  false  claims,  we 
have  consistently  held  these  conditions  to  be 
mandatory. 

[2]  Appellant  contends,  however,  that  the 
proviso  to  section  IIM,  which  is  as  follows: 
"Provided,  however,  that  no  such  lien  shall 
continue  after  the  delivery  of  such  chattel 
to  its  owner  as  against  the  rights  of  third 
persons  who  may  have  acquired  an  interest 
in,  or  the  title  to,  such  chattel  in  good  faith, 
for  value,  and  without  actual  knowledge  of 
the  lieu,"  must  be  read  In  connection  with 
section  1155,  and  that  the  lien  must  be  held 
to  be  good  as  between  the  parties.  To  so 
hold  would  give  life  to  an  Instrument  that  the 
Legislature  has  said  shall  be  without  effect 
unless  it  is  filed  at  the  proper  place  and 
within  the  time  limited.  The  evident  mean- 
ing of  the  proviso  is  that  a  lien,  although 
died  in  the  time  Umited  and  in  the  proper 
county,  shall  not  take  precedence  over  the 
claims  of  those  who  have  acquired  an  in- 
terest therein  while  the  owner  had  possession 
and  was  the  apparent  owner  of  an  unin- 
cumbered thing.  In  other  words,  that  a 
chattel  lien  would  not  relate  back  to  the  time 
of  delivery  as  against  other  Uenholders,  who 
had  acquired  a  lien  In  good  faith,  for  valuer 
and  without  knowledge  of  the  lien. 

Affirmed. 

MORRIS,  O.  J.,  and  MOUNT  and  EILLISk 
JJ.,  concur. 


FARRARIS  V.  S.  B.  SLADB  LUMBEB  00. 
(No.  12616.) 

(Supreme  Court  of  Washington.    Nov.  12, 1916.) 

1.  Appeal  and  B}rbob  i$s»1003  —  Revikw  — 
Pbepondebancx  of  Evidencx. 

Where  there  is  evidence  on  every  material 
question  necessary  to  sustain  a  recovery  in  an 
action  for  services,  tried  at  law  by  a  jury,  the 


appellate  court  win  not  set  the  judgment  aMde 
as  against  the  preponderance  of  evidence. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Ehror,  Cent  Dig.  {$  3938^3843 ;   Dec  Dig.  ©=» 

2.   TBIAI.  ®=»186  — InSTBUCTIONS— COIOIENTS 

ON  Evidence. 

In  an  action  to  recover  compensation  for 
personal  services,  it  was  not  error  for  the  trial 
conrt  in  his  instructions  to  charge  that  thore 
was  some  evidence  tending  to  show  a  contract 
for  wages  between  the  plaintiff  and  defendant, 
since,  in  submitting  the  issue  to  the  jury,  the 
court  must  necessarily  have  determined  that 
there  was  some  evidence  of  such  a  contract; 
such  statement  neither  invading  the  province  of 
the  jury  nor  constituting  a  comment  on  the  evi- 
dence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dfg.  fg  400,  410;  Dea  Dig,  «=»18e.] 

Department  2.  Appeal  from  Superior 
Court,  Chehalis  County;   Ben  Sheeks,  Judge. 

Action  by  Alexander  Farraris  against  the 
S.  E.  Slade  Lumber  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

Bridges  ft  Bruener,  of  Aberdeen,  for  appel- 
lant A.  Bmeraon  Oross,  of  Aberdeen,  for 
respondent 

FDLLBRTON,  J.  This  action  was  insti- 
tuted by  the  respondent  against  the  appel- 
lant to  recover  for  personal  services  render- 
ed by  the  respondent  to  the  appellant  in  the 
repair  of  a  shingle  mill  belonging  to  the  ap- 
pellant, and  for  money  advanced  to  the  ap- 
pellant's use.  Tbe  cause  was  tried  to  a 
Jury,  who  returned  a  verdict  in  favor  of  the 
respondent  In  the  sum  of  $572JS0  for  tbe 
services  rendered,  and  for  the  sum  of  $133.05 
for  money  paid  to  .the  appellant's  usa  On 
motion  of  the  appellant  the  trial  court  set 
aside  the  verdict  as  to  the  last-mentioned 
sum,  but  allowed  it  to  stand  as  to  the  for- 
mer. Judgment  was  entered  on  the  verdict 
as  modified,  and  this  appeal  Is  prosecuted 
therefrom. 

[1]  At  appropriate  times  during  the  prog- 
ress of  the  trial  the  appellant  moved  for  a. 
nonsuit,  for  a  directed  verdict,  and  for  Judg- 
ment notwithstanding  the  verdict;  each  of 
said  motions  being  based  on  the  ground  of 
insufficiency  of  the  evidence  to  Justify  a  re- 
covery on  behalf  of  the  respondent  The 
overruling  of  these  motions  constitute  the 
basis  of  the  first  of  the  assignments  of  error 
relied  upon  by  the  appellant  for  reversal. 
But  without  reviewing  the  evidence  in  de- 
tail we  feel  ccmstralned  to  hold  that  there 
was  sufficient  evidence  to  take  the  case  to 
the  Jury.  Clearly  there  was  evidence  on  ev- 
ery material  question  necessary  to  sustain 
a  recovery,  and  this  Is  as  far  as  we  are  per- 
mitted to  inquire  in  an  action  at  law  tried  by 
a  Jury.  The  trial  court  is  permitted  to  set 
aside  a  verdict  and  direct  a  new  trial  when 
he  is  satisfied  that  the  Jury  has  found  against 
the  preponderance  of  the  evidence;  but  as 
we  have  often  said,  this  is  not  a  prerogattve 
<A  the  appellate  court    In  such  a  case  it  re- 
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views  for  error  of  law  only,  and  It  does  not 
-constitute  error  in  law  for  a  Jury  to  find 
against  wbat  the  appellate  court  may  con- 
ceive to  be  the  weight  of  the  evidence. 

[2]  In  its  charge  to  the  Jury,  when  stating 
the  issues,  the  trial  court  used  this  language : 

"Liadles  and  gentlemen  of  the  jury,  in  this  case 
the  complaint  alleges  something  about  a  contract 
or  an  agreement  bad  at  one  time  for  a  lease  to 
be  made  by  the  defendant  to  the  plaintiff  for 
this  mill,  and  there  has  been  considerable  testi- 
mony concerning  a  lease  or  talk  about  a  lease; 
but  you  will  onderstand  this  is  not  an  action 
brought  by  the  plaintiff  to  recover  damages  for 
refusal  to  give  any  lease.  That  matter  is  not 
for  your  consideration  at  all.  The  complaint  al- 
leges that  afterwards  there  was  a  different  agree- 
ment made  by  reason  of  wiiich  he  claims  he  whs 
entitled  to  pay  for  services  rendered  in  the  first 
instance  before  the  mill  was  put  into  operation ; 
that  is,  during  the  construction  and  some  time 
up  to'  about  the  8th  of  September,  1913.  He 
alleges  he  performed  the  work,  and  that  it  was 
reasonably  worth  $10  a  day,  and  claims  for  that 
The  defendant  denies  that  it  owes  him  anything 
for  that,  and  alleges  that  it  paid  him  $2.50  per 
day  in  fuU  for  the  work  he  performed  during  that 
period.  In  his  reply  the  plaintiff  alleges  that 
that  wasn't  wages  that  was  paid  him,  but  ex- 
pense money,  and  insists  that  under  the  contract 
he  is  entitled  still  to  his  wages,  and  gave  some 
evidence  tending  to  show  a  contract  to  that  ef- 
fect" 

The  concluding  clause  of  the  last  sentence 
Is  assigned  as  error  for  the  reason: 

.  "That  it  is  a  question  of  fact  for  the  jury  to 
decide  whether  there  was  any  evidence  in  the 
record  to  show  a  contract  of  the  character  re- 
ferred, and  the  court  should  not  have  told  the 
jury  that  the  respondent  gave  evidence  tending 
to  prove  a  contract  of  that  character." 

The  appellant  makee  no  further  comment 
npon  the  assignment,  and  we  are  not  cer- 
tain that  we  have  caught  Its  precise  meaning. 
If  It  is  meant  to  be  asserted  tliat  it  is  a  ques- 
Uon  of  fact  for  the  jury  and  not  of  law  for 
the  court  whether  there  is  in  the  record  any 
evidence  tending  to  prove  a  particular  fact, 
we  cannot  agree  with  the  assertion,  for  sure- 
ly whether  or  not  there  Is  such  evidence  Is 
a  question  of  law,  the  jury  being  concerned 
only  with  Ita  weight  and  sufficiency.  If 
It  Is  meant  to  be  asserted  that  the  statement 
was  a  comment  on  the  facts  of  the  case, 
and  thus  In  violation  of  that  provision  of  the 
Constitution  providing  that  judges  shall  not 
charge  juries  with  respect  to  matters  of 
fact,  nor  comment  thereon,  but  shall  declare 
the  law,  we  think  it  equally  without  merit 
The  question  whether  there  was  an  express 
contract  by  which  the  appellant  was  to  be 
paid  for  his  services  in  repaii-lng  the  mill 
was  the  principal  Issue  in  the  case.  Without 
proof  of  such  contract,  the  respondent  could 
not  recover  In  this  form  of  action  for  his 
services  at  all.  The  court  therefore  deter- 
mined, and  necessarily  determined,  that  there 
was  some  evidence  tending  "to  show  a  con- 
tract to  that  effect,"  when  he  submitted  the 
Issue  to  the  jury.  TO  say  in  words  what  he 
must  necessarily  impliedly  say  cannot!  be  a 
comment  within  the  meaning  of  the  Consti- 


tution. Furthermore,  references  to. the  evi- 
dence made  by  the  judge  in  his  charge  to  the 
jury,  wWth  do  not  amount  to  an  explanation 
or  criticism  of  the  evidence,  nor  assume  or 
assert  that  a  particular  fact  Is  proven  there- 
by, do  not  constitute  a  comment  on  the  evi- 
dence. Drumbeller  v.  American  Suretiy  Co., 
30  Wash.  530,  71  Pac.  25. 
The  judgment  is  affirmed. 

MORRIS,  C.  J.,  and  MAIN  and  BLUS, 
JJ.,  concur. 


UNION  SAVINGS  &  TRUST  CO.  OF  SEAT- 
TLB  V.  KRUMM.     CNo.  12682.) 

(Supreme  Court  of  Washington.    Nov.  9,  1915.) 

1.  Banks  and  Banking  ^=s315— Tbust  Cou- 
PANY  —  Po WEBS  —  Saving  Debt — Taking 
OvEB  Business. 

A  trust  company  engaged,  as  authorized 
by  Rem.  &  BaL  Code,  {  ©49,  in  a  general 
banking  business  has  every  imphed  power  that 
a  bank  would  have  as  to  temporarily  taking 
over  the  business  of  a  debtor  to  save  the  debt 
[Ed.  Note. — For  other  cases,  see  Banlcs  and 
Banking,  Cent  Dig.  {§  1219-1221;  Dec.  Dig. 
<&=>316.J 

2.  Banks  and  Banking  ^=3315— Tbdst  Cok- 
PANX—PowKBS— Taking  Business  to  Save 
Debt— Good  Faith. 

The  quality  of  the  transaction  of  a  trust 
company,  mgaged  in  banking  in  taking  over  the 
business  of  a  debtor,  as  intra  vires  or  ulti-a 
vires,  depends,  not  on  ita  ultimate  success  or 
failure,  but  the  original  good  faith  of  its  pur- 
pose, as  being  intended  to  save  a  debt,  which  is 
a  question  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking  Cent  Dig.  H  1219-1221;  Dec.  Dig. 
^=9315.] 

3.  CORFOBATIONS  «=>429— AGENOISa— LlABUr 
ITY   or   COaPOBATION. 

Persons  dealing  with  corporate  agencies 
have  the  right  to  rely  on  the  apparent  authority 
of  those  in  charge  of  the  corporation's  business 
as  regards  its  liability  for  acts  done  within  the 
scope  thereof. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  §§  1720-1723,  1726:   Deft  Dig.  «=> 

4.  Banks  and  Banking  €=>315— Tbust  Com- 
pany—Manaqeb  OF  Branch  —  Appabent 

AUTHOBITY. 

The  powers  of  one  having  the  title  of  man- 
ager of  the  branch  of  a  trust  company,  engaged 
in  banking,  and  held  out  to  the  world  as  such, 
are  not  to  be  presumed  limited  to  those  of  an 
ordinary  cashier,  apparent  slight  control  being 
e^iercised  over  him,  and  he  having  a  cashier 
under  him, 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  {g  1219-1221;  Dec.  Dig. 
4=>S15.] 

6.  Banks  and  Banking  '8=»315— Trust  Com- 
pany—Manageb  or  Branch  —  Apparent 
Authority — Question  fob  Juby. 
As  regards  the  acts  of  the  manager  of  the 
branch  of  plaintiff  trust  company,  engaged  in 
tanking,  in  taking  over  the  lumber  business  of 
a  debtor,  to  saving  the  debt   and  contracting 
with  defendant  to  haul  logs,  being  within  his 
apparent  authority,  and  so  binding  defendant, 
held,  under  the  evidence,  whether  defendant  was 
jostified  in  assuming  that  the  manager  was  act- 


'or  other  cuaa  (m  tame  topic  and  KET-NUM BBR  In  all  Ke7-Namb«red  Dtgwts  aadflndesaa^  ^  i  ^ 

Digitized  byVjODv  It. 


152  PACIFIC  BEPORTEB 


(WadL 


ing  wlthbi  the  aoope  of  bb  aathoritr  was  a  qaes- 
tion  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  Si  1219-1221;  Dec.  Dig. 
<S=»315J 

0.   FbAUDS,  STATTTTE  of  ^=326— nNDESIAKHTO 

TO  Answer  fob  ANOTincB's  Dkbt. 

Where  plaintiff  bank,  to  save  its  debt,  took 
over  the  lumber  business  of  its  debtor,  a  con- 
ti-act  with  defendant  to  haul  logs,  made  directly 
with  the  bank's  manager,  as  representing  It, 
ho  then  advising  defendant  that  the  bank  was 
operating  the  lumber  business  in  the  lumber 
companjr^s  name,  was  not  an  undertaking  to 
answer  for  the  debt  of  another  within  the  stat- 
ute of  frauds. 

[Kd.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent  Di«.  §f  35-42% ;  Dec  Dig.  «=> 
26.} 

7.  Fbjauds,  Statute  of  iS=»53  —  Aobeembnt 
Not  to  be  Pebfobmed  in  a  Yeab. 

An  oral  agreement  to  perform  serrices  for 
a  year,  requiring  sometiiing  else  to  be  done  first, 
is  within  Rem.  &  Bal.  Code,  §  6280,  declaring 
void,  if  not  in  writing,  every  agreement  that  by 
its  terms  is  not  to  be  performed  In  a  year  from 
the  making  thereof. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent  Dig.  §§  69,  80,  92 ;  Dec.  Dig.  «=> 
58.] 

8.  Fbawds,  Stattftb  of  «=»129— Agbeehent 
Not  to  Pebfobm  in  a  Yeab— Paktial  Pbb- 
fobuance. 

Partial  performance  will  not  take  from  the 
statute  of  frauds  an  agreement  by  its  terms  not 
to  be  performed  in  a  year. 

[Ed.  Note.— For  other  cases,  see  Frauds,  RtMt- 
ote  of.  Cent  Dig.  U  287-292,  303,  306-308, 
310-312,  314,318-520,322,  323,  325,  328;  Dec. 
Dig.  ®=>129.] 

9.  Fraitds,  Statutb  of  «:s»13&— Aobeement 
Not  to  be  Pebfobmed  in  a  Ybabt— ItEcov- 
EBT  ON  Quantum  Meruit. 

One  performing  servioes  under  a  contract 
void  as  by  its  terms  not  to  be  performed  in  a 
year  may  recover  for  work  actually  performed, 
on  a  quantum  meruit;  the  value  being  measured 
by  that  fixed  in  the  contract 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent.  Dig.  U  327-333;  Dec.  Dig.  <S=> 
13&] 

Department  2.  Appeal  from  Superior 
Conrt,  King  County;  Kenneth  Mackintosh, 
Jadge. 

Action  by  the  Union  Savings  &  Trust  Com- 
pany of  Seattle  against  J.  T.  Krumm.  From 
the  judgment,  plaintiff  appeals.  Remanded, 
with  directions  to  modify. 

McClure  &  McClure  and  Donworth  &  Todd, 
all  of  Seattle,  for  appellant  Griffin  &  Grlflln 
and  Walter  S.  Fulton,  all  of  Seattle,  for  re- 
spondent 


EliliXS,  3.  The  plaintiff  brought  this  ac- 
tion to  recover  an  overdraft  of  the  defend- 
ant at  its  Renton  branch,  amounting,  as  al- 
leged, to  $4,931.12.  The  answer  of  the  de- 
fendant consisted  of  denials,  five  affirmative 
defenses,  and  four  counterclaims.  The  first 
affirmative  defense  set  up  a  credit  of  $4,300. 
This  the  jury  allowed  by  a  special  verdict, 
finding  the  defendant  indebted  to  the  plain- 
tiff on  the  overdraft  in  the  sum  of  $63U2. 


It  is  admitted  that  tUa  flndlog  was  taOj 
supported  by  the  evidence ;  no  error  being  as- 
signed upon  it 

In  the  second  affirmatiTe  defense  and  first 
counterclaim  it  was  alleged  that  the  Orillla 
liomber  Company  and  the  plaintiff  entered 
into  a  contract  with  the  defendant  on  the 
last  day  of  April,  1912,  whereby  he  was  to 
cut  and  deliver  to  the  lumber  con%)any  and 
to  the  plaintiff  at  the  mill  of  the  lumber  com- 
pany sawlogs  at  the  price  of  $4  per  thousand 
feet,  board  measure,  the  plaintiff  and  the 
lumber  company  agreeing  to  receive  and  pay 
for  not  less  than  25,000  feet  of  logs  for  eadi 
working  day  for  two  years,  extending  from 
the  last  day  of  AprU,  1912,  to  July  15,  1914, 
that  the  defendant  delivered  logs  under  such 
agreement  to  the  amount  of  4,937,050  feet 
at  tlie  agreed  price  of  $19,748.42,  and  that 
there  was  due  a  balance  thereon  of  $576.02. 
This  sum  was  also  allowed  by  qpedal  ver- 
dict 

In  bis  third  affirmative  defense  and  second 
counterclaim  the  defendant  set  up  damages 
in  the  sum  of  $8,000  for  loss  of  profits  be- 
cause of  the  failure  ot  the  plaintiff  to  receive 
more  than  the  logs  above  mentioned,  or  to 
receive  logs  at  all  after  April  4,  1914,  under 
the  agreement  pleaded  in  the  first  counter- 
claim. By  a  special  verdict  the  jury  found 
$5,290  damages  on  this  second  counterclaim. 

In  the  fourth  affirmative  defense  and  third 
counterclaim  it  was  averred  that  the  lum- 
ber company  and  the  plaintiff,  on  January  1, 
1913,  entered  into  an  agreement  with  the  de- 
fendant, whereby  he  was  to  purchase  teams 
and  wagons,  build  a  road  necessary  to  be 
built,  and  haul  lumber  from  the  sawmUl  of 
the  lumber  company  to  the  railroad  station  at 
Orillia  at  the  price  of  $2  per  thousand  ftet, 
and  that  the  lumber  company  and  the  plain- 
tiff were  to  furnish  him  not  less  than  25,000 
feet  of  lumber  per  day  to  haul  at  that  price 
for  not  less  than  one  year;  that  pursuant  to 
this  agreement  he  hauled  lumber  from  March 
1, 1913,  to  April  4, 1913,  and  that  there  was  a 
balance  due  for  that  service  amounting  to 
$1,696.87.  In  this  coimterclaim  he  further 
alleged  damage  in  the  sum  of  $2,000  through 
the  failure  of  the  plaintiff  to  carry  out  the 
agreement  after  the  3d  day  of  April,  1913. 
On  this  third  counterclaim  the  Jury  by  a  Bp&- 
clal  verdict  allowed  $1,596.87  as  the  balance 
due  for  services  perfonped  and  $1,760  dam- 
ages in  loss  of  profits. 

The  fifth  affirmative  defense  and  fourth 
counterclaim  was  for  $36  for  hauling  brick 
from  OrUUa  to  the  mill  of  the  Orillia  Lum- 
ber Company,  which  it  was  alleged  the  de- 
fendant did  under  an  agreement  with  the 
plaintiff.  By  a  special  finding  the  jury  also 
allowed  this  amount 

PrlOT  to  final  issue  the  plaintiff  moved  to 
strike  from  the  second  and  third  counter- 
claims the  allegations  of  damages  through 
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plaintUTs  fttUuie  to  accept  logs  from  and 
fnmlsh  lumber  to  the  defendant  to  baoJ. 
Tbis  motion  was  denied. 

The  reidj  put  in  Issue  the  making  of  the 
contracts  alleged  In  the  counterclaims,  de- 
nied on  information  and  belief  that  the  de- 
fendant performed  the  services  alleged,  and 
set  np  affirmatively  that  such  contracts,  if 
made  by  any  one  purporting  to  be  its  agent 
or  representative,  were  ultra  vires. 

The  evidoice  was  voluminous.  We  shall 
not  att«npt  to  state  more  than  the  salient 
facts.  The  plaintiff  la  a  trust  company  doing 
a  general  trust  company  and  benkijig  basi- 
nees,  with  its  principal  ofUce  in  the  city  of 
Seattle,  and  is  operating  a  branch  bank  at 
the  tovm  of  Renton  in  King  county.  At  the 
time  at  the  various  transacti(ns  here  in 
question  one  O.  B.  WooUey  was  the  manager 
of  the  Renton  branch,  his  name  ai^ieailng  as 
such  both  on  the  stationery  and  on  the  front 
window  of  the  banking  buUdlng  in  Renton. 
It  appears  from  the  evidence  that  he  had  no 
express  authority  to  make  loans  In  excess  of 
$1,000  without  submitting  them  to  the  offi- 
cers and  directors  of  the  parent  concern,  but 
it  also  appears  that  he  had  sometimes  ex- 
ceeded this  authority  to  the  knowledge  of 
and  without  objection  from  the  officers  and 
directors.  There  was  no  circumstance  In  evi- 
dence from  which  notice  to  the  public  of  this 
or  any  other  limitations  of  his  authority 
conld  be  implied.  For  some  years  the  plain- 
tiff, through  Its  Renton  brandi,  had  from 
time  to  time  made  loans  to  the  Orlllia  Lum- 
ber Company,  which  indebtedness  had  reach- 
ed an  aggregate  prior  to  this  time  of  about 
$11,500,  which  it  was  admitted  was  author- 
ized by  the  officers  and  directors  of  the  plain- 
tiff. To  secure  this  Indebtedness  the  plain- 
tiff held  a  mortgage  on  the  lumber  company's 
plant  and  other  assets.  In  addition  to  this 
indebtedness  WooUey,  as  manager  of  the 
Renton  branch,  had  from  time  to  time  ad- 
vanced further  moneys  to  the  lumber  com- 
pany without  the  knowledge  of  the  officers 
or  directors  and  without  security,  so  that 
the  indebtedness.  Including  that  authorized, 
amounted  to  between  $15,000  and  $20,000  In 
the  spring  of  1012.  About  that  time  the  mill, 
through  an  explosion  and  consequent  fire, 
was  destroyed.  WooUey,  in  order  to  save 
this  indebtedness,  entered  into  an  arrange- 
ment with  Struthers  and  Hightower,  officers 
and  clilef  stockhcriders  of  the  OrlUIa  Lumber 
Ciompany,  whereby  the  plaintiff  was  to  take 
over  the  business  of  the  lumber  company,  re- 
buUd  the  mill,  operate  it  in  the  name  of  the 
lumber  company  until  the  indebtedness 
should  be  paid,  and  then  turn  It  back  to  the 
lumber  company.  It  appears  that  the  money 
advanced  for  this  purpose,  and  In  operating 
the  mill  in  pursuance  of  this  agreement,  was 
advanced  by  WooUey  without  the  knowledge 
of  the  officers  or  directors  of  the  trust  com- 
pany, and  that  the  whole  transaction  was 
concealed  from  the  company  by  means  of  a 


system  of  false  bookkeeping.  It  was  in  pur- 
suance of  this  arrangement  that  WooUey  en- 
tered into  the  agreements  with  the  defendant 
here  for  the  cutting  and  hauling  of  logs,  for 
the  hauling  of  lumber,  and  for  the  hauling 
of  brick,  as  set  out  in  the  defendant's  sev- 
eral counterclaims.  The  making  of  these 
contracts  and  their  performance  by  the  de- 
fendant, substantially  as  set  out  in  the  coun- 
terclaims, was  fully  sustained  by  the  evi- 
denca  It  was  admitted  that  all  of  the  de- 
fendant's contracts  were  oral. 

At  the  conclusion  of  the  evidence  plaintiff 
challenged  its  sufficiency  to  sustain  the  sec- 
ond, third,  and  fourth  counterclaims  on  the 
grounds  that  the  contracts  therein  alleged 
were  ultra  vires ;  that  the  contracts,  If  made, 
were  made  by  an  agent  without  actual  au- 
thority and  outside  of  the  apparent  scope  of 
his  authority;  that  the'contracts,  being  oral, 
were  void  under  the  statute  of  frauds.  The 
challenge  was  overruled.  The  plaintiff  re- 
quested that  the  jury  be  instructed  to  return 
a  verdict  in  its  favor  upon  the  second,  third, 
and  fourth  counterclaims  and  each  of  them. 
This  request  was  denied.  The  jury.  In  addi- 
tion to  the  special  verdicts  above  mentioned, 
returned  a  general  verdict  in  favor  of  the  de- 
fendant for  $8,599.77,  being  the  fuU  amount 
found  due  to  the  defendant  in  the  special 
verdicts,  less  $631.12,  found  due  to  the  plain- 
tiff on  the  overdraft  After  verdict,  the 
plaintiff  moved  for  judgment  non  obstante 
for  the  amount  found  due  <m  the  overdraft, 
and  in  the  alternative  for  a  new  trial  upon 
all  the  statutory  grounds.  Tliese  motions 
were  overruled.  Judgment  was  entered  in 
favor  of  the  defendant  on  the  general  verdict. 
The  plaintiff  appeals. 

The  appellant  contends:  (1)  That  the  acts 
of  WooUey  in  taking  over  and  operating  the 
mill  were  ultra  vires  of  the  trust  company, 
and  that  therefore  the  contracts  with  the  re- 
spondent in  furtherance  of  that  transaction 
were  void;  (2)  that  the  taking  over  of  the 
mill  and  the  making  of  the  contracts  with 
the  respondent  were  outside  of  the  actual 
authority  of  WooUey  as  manager,  and  were 
not  within  the  apparent  scope  of  his  authori- 
ty, and  the  contracts  therefore  cannot  be  en- 
forced ;  (8)  that  the  logging  contract  was,  in 
substance,  an  oral  undertaking  on  the  appel- 
lant's part  to  answer  for  the  debt  of  the 
lumber  company,  and  was  therefore  void  un- 
der the  statute  of  frauds;  (4)  that  the  con- 
tracts for  logging  and  for  hauling  lumber 
were  contracts  by  their  terms  not  to  be  per^ 
formed  in  one  year  from  the  making  thereof, 
and,  being  oral,  were  void  under  the  statute 
of  frauds. 

[1,  2]  1.  The  first  two  questions  must  not 
be  confused  in  the  discussion.  If  the  direc- 
tors of  the  trust  company  conld  have  legally 
authorized  the  taking  over  ot  the  manage- 
ment of  the  mlU  for  the  purpose  of  paying  or 
reducing  the  debt  of  the  lamber  company 
to  the  trust  company,  then  it  is  obvious,  how- 
ever Invalid  it  may  have  been  for  laek  of  such 
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antecedent  anthorlzatlcm,  tbat  the  transac- 
tion was  not  ultra  vires. 

Though  the  appellant  was  organized  as  a 
trust  company,  It  Is  admitted  that.  In  addi- 
tion to  Its  business  as  a  trust  company,  It 
was  and  is  engaged  also  In  a  g^ieral  banking 
business,  as  it  baa  the  unquestioned  power  to 
do  under  the  act  governing  trust  companies. 
2  Rem.  &  Bal.  Gode  §  3349.  It  therefore  had 
every  Implied  power  that  any  bank  would 
have  so  .far  as  not  prohibited  by  the  express 
terms  of  the  act  governing  trust  companies. 
There  is  nothing  In  that  act  limiting  the  pow- 
er of  such  companies  to  take  any  steps  nec- 
essary to  save  a  debt  It  is  admitted  that 
the  lumber  company  was  heavily  indebted  to 
the  trust  company.  The  mUl  had  been  de- 
stroyed, and  the  lumber  company  had  neither 
money  nor  credit  to  rebuild  it,  though  it  own- 
ed timber  and  other*  unproductive  property 
of  considerable  value.  There  can  be  no  ques- 
tion that  the  taking  over  of  the  mill  by  Wool- 
ley  was  Intended  In  good  faith  on  both  sides 
to  save  this  debt  The  fact  that  WooUey  also 
desired  to  conceal  the  true  situation  from  the 
directors  does  not  alter  the  case.  Undoubted- 
ly under  the  circumstances  the  directors  of 
the  trust  company  could  have  authorized  the 
doing  of  the  very  thing  which  their  manager 
did  in  order  to  reduce  or  pay  off  the  indebt- 
edness. The  rule  in  such  cases  la  well  stated 
as  follows: 

"To  save  a  debt,  a  bank  may  take  real  estate 
or  personal  property,  by  conveyance  or  pur- 
chase at  foreclosure  sale  of  a  mortgage  held  by 
it  as  collateral,  or  otherwise,  and  may  hold 
such  property,  not  permanently,  but  a  reason- 
able time,  to  enable  it  to  realize  advantageoos 
sale  of  it  A  bank  may  even  temporarily  en- 
gage in  a  business  entirely  foreign,  in  order  to 
save  its  claim,  and,  in  short,  may  do  any  act 
a  prudent  man  would  do  under  the  same  circum- 
stances for  that  purpose."  1  Morse  on  Banks 
and  Banking  (3d  Ed.)  |  60. 

See,  also,  same  work,  |  78. 

For  two  cases  closely  analogous  on  the 
facts  and  indistinguishable  from  this  In  prin- 
ciple, see  Roebllng  Son's  Co.  v.  First  Nation- 
al Bank  of  Richmond,  Va.  (D.  C.)  30  Fed. 
744,  746;  Reynolds,  Assignee,  ▼.  Simpson  & 
Ledbetter,  74  Ga.  454,  460,  461. 

This  court  in  a  recent  case,  on  facts  closely 
parallel  to  those  here  presented  so  far  as 
the  question  of  ultra  vires  is  concerned,  had 
recognized  and  applied  the  same  principle  to 
its  full  extent,  holding  that  a  bank  may, 
when  it  deems  it  necessary,  take  real  prop- 
erty to  save  Itself  from  apprehended  loss,  and 
make  all  advancements  necessary  to  protect 
the  title  to  such  property.  First  National 
Bank  of  Kennewlck  v.  Conway,  151  Pac.  1129. 
The  quality  of  the  transactlcm  as  intra  vires 
or  ultra  vires  is  not  to  be  measured  by  its 
ultimate  success  or  failure,  but  by  the  orig- 
inal good  faith  of  Its  purpose  as  b^g  intend- 
ed to  save  a  debt  That  question  is  one  for 
the  Jury.  First  National  Bank  of  Kennewlck 
V.  Conway,  supra;  Reynolds^  Assignee^  T. 
Simpson  &  Ledbetter,  supra. 


"l^ese  authMltifls  tdtiaf  manjl,  we  think, 
clearly  establish  the  principle  that  any  act  done 
by  a  corporation  which  is  directly  incidental  to 
the  proper  exercise  of  Its  franchises  cannot  be 
ultra  vires.  The  bank  had  the  undoubted  power 
to  collect  the  debt  owing  to  it  and  in  the  ex- 
ercise of  that  right  it  had  the  incidental  power 
to  exchange  the  debt  for  property  from  which 
it  honestly  and  reasonably  suroosed  it  could 
more  certainly  realize  the  mtmey.  We  have  al- 
ready held  that  the  bank  made  the  exchange  for 
those  reasons.  The  fact  if  it  be  a  fact  that  the 
sequel  showed  auch  exchange  to  be  disastrous 
to  the  bank  could  not  afiect  the  original  poiwer 
to  make  the  exchange."  Tourtelot  v.  Whithed, 
9  N.  D.  467,  478,  84  N.  W.  8,  12,  13. 

As  sustaining  the  general  prindpte  involv- 
ed, see,  also.  First  Natl  Bank  of  Charlotte 
V.  Nat'l  Exdiange  Bank  of  Baltimore,  92  U. 
S.  122,  23  L.  Bd.  679. 

Moreover  the  transactions  here  in  ques- 
tion were  not  intrinsically  immoral,  nor  con- 
trary to  any  statutory  Inhibition.  It  is  clear 
on  all  authority  that  had  the  same  things 
been  done  by  the  express  authority  of  Its  offi- 
cers and  directors,  the  api>ellant  could  not 
now  be  heard  to  say  that  the  contracts,  at 
least  80  far  as  they  have  been  performed  by 
the  respondent  were  ultra  vires,  and  thus 
defeat  payment  for  the  benefit  actually  re- 
ceived. Creditors'  Claim  &  Adjustment  Ca 
V.  Northwest  Loan  &  Trust  Co.,  81  Wash. 
247,  142  Paa  670;  Tootie  v.  First  Natl  Bank 
of  Port  Angeles,  6  Wash.  181,  33  Pac.  345; 
Hutchlns  V.  Planters'  Nat  Bank  of  Rich- 
mond, 128  N.  O.  72,  38  S.  B.  262;  Tourtelot 
V.  Whithed,  supra ;  Railway  Co.  v.  McCarthy, 
96  U.  S.  258,  24  L.  Ed.  693 ;  2  Beach,  Private 
Corporations,  |  425. 

[3-S]  2.  In  discussing  the  second  question 
we  shall  assume  that  the  directorate  of  the 
appellant  had  never,  by  any  affirmative  ac- 
tion, authorized  WooUey,  as  manager  of  the 
Renton  branch,  to  make  such  contracts  as 
those  here  involved.  The  real  question  is, 
Were  the  acts  done  within  the  apparent  scope 
of  his  authority  in  view  of  aJU  the  circum- 
stances, or,  more  correctly  speaking,  was  the 
evidence  capable  of  Justifiable  inferences  suf- 
ficient to  take  that  question  to  the  Jury?  The 
rule  is  well  settled  that  persons  dealing  with 
corporate  agencies  have  the  right  to  rely  up- 
on the  apparent  authority  of  those  in  dharge 
of  the  corporate  business,  and  for  acts  done 
within  the  scope  of  such  apparent  authority 
the  corporation  is  bound.  It  is  also  a  rule, 
often  asserted,  that: 

"Whenever  one  of  two  innocent  persons  mast 
suffer  by  die  acts  of  a  third,  he  who  has  en- 
abled such  third  person  to  occasion  the  loss 
must  sustain  it"  Parker  v.  Hill,  68  Wash. 
134,  146,  122  Pac.  618,  623. 

Under  these  rules  we  tiiink  that  this  ques- 
tion can  soundly  be  answered  only  In  the 
affirmative.  For  five  years  Woolley  had  oc- 
cupied the  position  of  manager  of  the  branch 
bank.  He  was  the  only  person  held  out  to 
the  world  by  the  parent  concern  as  manager 
of  this  branch.  It  is  fairly  apparent  from 
the  evidence  that  he  was  the  only  person 
with  whom  the  public  ever  came  In  contact 
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in  relation  to  the  basiness  conducted  by  the 
Renton  branch.  For  about  five  years  the 
respondent  had  been  doing  business  with  the 
branch  bank,  and  never,  so  tar  as  the  record 
shows,  had  he  come  in  contact  with  any  oth- 
er officer  or  agent  of  the  bank  than  WocBley 
as  Its  manager.  The  appellant's  officers 
claimed  entire  ignorance  of  the  amount  which 
had  been  loaned  or  charged  to  the  Orlllla 
Lumber  Ciompany,  giving  as  their  only  excuse 
for  Budi  Ignorance  false  bookkeeping  on 
Woolley's  part  Practtcally  the  only  super- 
vision of  the  parent  concern  was  to  require 
monthly  statements  and  examine  the  books 
once  a  month  through  its  auditor.  It  ap- 
pears, however,  without  contradiction,  that 
for  at  least  part  of  the  time  during  which 
Woolley  was  surreptitiously  financing  the 
lumber  company  and  operating  its  mill  there 
appeared  upon  the  books  of  the  branch  bank 
wliich  were  submitted  to  the  appellant's  audi- 
tor for  inspection  entries  of  from  $276  to 
$290,  monthly  interest  paid  by  or  charged 
to  the  OrilUa  Iiumber  Company.  The  total 
interest  account  for  such  months  amounted 
to  $685.  It  would  seem  that,  out  of  such  a 
total  a  charge  of  $290  monthly  Interest  to  a 
single  customer,  which  would  Indicate  an  in- 
debtedness of  at  least  $30,000,  ought  to  have 
led  to  some  investigation  which  would  have 
developed  the  real  facts.  One  of  these  en- 
tries appeared  as  early  as  the  month  of  June, 
1912,  not  long  after  the  first  contract  here  in 
question  was  made.  It  is  manifest,  as  admit- 
ted by  appellant's  cashier,  that  if  the  auditor 
of  the  appellant,  or  any  of  its  officers,  had 
examined  this  interest  account  he  would  have 
discovered  these  figures  at  the  time  they  were 
entered,  or  shortly  afterwards.  It  was  ad- 
mitted that  no  detained  examination  of  the 
figures  in  the  books  was  ever  made.  It  is 
hardly  conceivable  that  by  any  sort  of  effi- 
cient supervision  and  oversight  the  appel- 
lant's officers  would  not  have  discovered  that 
fbeir  manager  was  operating  the  lumber 
company  much  earUer  than  they  did.  We 
are  impressed  with  respondent's  statement': 
"I  did  not  see  bow  a  business  of  that  kind 
could  be  carried  on  and  they  not  know  any- 
thing about  it." 

An  examination  of  the  evidence  can  leave 
no  doubt  that  the  respondent  In  making  these 
contracts  was  acting  in  the  utmost  good 
faith,  and  in  the  honest  belief  that  he  was 
dealing  with  the  duly  authorized  agent  of 
the  bank  in  the  premises.  Moreover,  he  testi- 
fied that  he  then  knew  of  prior  Instances  in 
which  Woolley  had  taken  over  property  and 
made  contracts  of  a  similar  character,  which 
were  unquestioned.  Woolley  had  taken  over 
in  behalf  of  the  bank  some  $20,000  worth  of 
manufactured  glass  from  a  glass  company 
and  disposed  of  it  to  save  the  loss  of  moneys 
loaned  to  the  glass  company.  He  had  at  one 
time  made  a  logging  contract  for  the  placing 
of  a  quantity  of  logs  in  Lake  Washington. 
While  it  appears  that  the  glass  transaction 
was  aathocised  by  the  officers  of  the  appel* 


lant  bank,  it  does  not  appear  that  respondent 
had  any  knowledge  of  that  fact.  As  pointed 
out  in  1  UCorse  on  Banks  and  Banking  (4tb 
Bd.)  p.  216: 

"A  very  simple  and  unquestionable  metbod  of 
holding  oat  is  by  alloving  an  officer  r^>eatedly 
to  perform  any  specific  act,  and  recognaziug  bis 
performance  as  proper  and  valid." 

It  is  by  no  means  an  unimportant  circum- 
stance that  Woolley  was  invested  with  the 
title  of  manager  and  held  out  to  the  world 
as  such.  We  are  not  impressed  with  the  ap- 
pellant's argument  that  bis  powers  would  be 
presumed  to  be  limited  to  the  powers  of  an 
ordinary  cashier.  That  he  was  something 
more  than  a  cashier,  with  the  narrower  pow- 
ers implied  by  that  title,  was  not  only  mani- 
fest from  the  apparent  slight  control  exer- 
cised over  him,  but  also  from  the  fact  that 
there  was  a  cashier  in  the  branch  bank  who 
was  his  subordinate  and  under  his  Immediate 
control.  The  actual  powers  of  titular  offi- 
cers are  so  varied  In  different  banks,  and 
from  time  to  time  so  varying  even  in  the 
same  institution,  that  courts  have  never  laid 
down  any  rule  as  to  what  invariably  con- 
stitutes the  limits  of  apparent  authority  as 
confined  by  the  inherent  powers  of  a  given 
office.  1  Morse  on  Banks  and  Banking  (4th 
Ed.)  p.  203.  As  said  in  First  National  Bank 
of  Kennewlck  v.  CJonway,  supra: 

"The  powers  of  a  cashier  and  manager  of  a 
bank  must,  of  course^  differ  under  different  sit- 
uations. Being  the  agent  of  the  bask,  his  acts 
are  governed  by  the  general  rules  applicaUe  to 
agents.  If  the  directors  of  the  bank  intrust 
the  entire  management  of  the  bank  to  such  an 
officer,  they  cannot  be  heard  to  deny  bis  au- 
thority to  do  any  act  which  they  might  lawfully 
authorize  him  to  da  'Officers  of  banks  are 
held  out  to  the  public  as  having  authority  to 
act  according  to  the  general  usage,  practice^  and 
course  of  business  of  audi  institutions,  and 
their  acts,  within  the  scope  of  such  usage, 
practice,  and  course  of  busineeei,  bmd  the 
bank  in  favor  of  third  persons  having  no 
knowledge  <tf  a  limitation  on  their  authority, 
and  it  is  immaterial  what  tlie  person's  official 
position  may  be  if  he  is  actually  engaged  in  the 
management  of  the  bank's  interests.  If  a  bank 
does  not  wish  the  public  to  deal  with  any  par- 
ticnlar  one  of  its  officers  at  the  regular  place 
of  business,  in  a  particular  line  of  that  busmess, 
it  is  its  duty  so  to  notify  the  public  in  some 
effectual  way.'    S  B.  C.  L.  437.*' 

The  case  of  Wing  v.  Commercial  A  Sav. 
Bank,  103  Mich.  565,  61  N.  W.  1009,  presents 
a  situation  not  widely  different  from  that 
here  involved.   The  court  said : 

"If  a  cashiejr  be  allowed  to  exercise  general 
authority  in  respect  to  the  business  of  the  bank 
for  a  oonsidera&le  time— in  other  words,  if  he 
is  held  out  to  the  pnUic  as  having  authority 
in  the  premises— the  bank  Is  bound  by  his  acts, 
as  in  case  of  an  agent  of  any  other  corporation, 
by  whatever  name  he  may  be  designated,  in  the 
same  manner  as  if  antnority  were  expres^y 
granted.  The  directorate  of  a  bank  cannot  be 
permitted  to  neglect  its  duties,  abandon  the 
management  to  me  cashier,  permit  him  openly 
and  notoriously  and  without  rebuke  to  deal 
with  the  public  as  having  anthorlty,  and  then 
escape  responsibility." 

We  are  satisfied  that  under  all  the  facts 
of  this  case,  whether  the  respondent  was  jus- 
tified in  aiwniiilng  that  Woolly  wm  acting 
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within  die  scope  of  bis  antbority  was  a  qnes- 
tlon  fOr  the  Jnry. 

Some  qnestlon  Is  raised  as  to  the  saffi- 
ciency  of  the  court's  instructions  on  this 
point  We  have  examined  them.  We  are 
also  satisfied  that  they  fully  and  correctly 
stated  the  law  applicable  to  the  facts. 

[6]  3.  We  find  no  merit  in  the  claim  that 
the  logging  contract  was  really  an  undertak- 
ing on  the  part  of  the  appellant  to  answer 
for  the  debt  of  the  lumber  company,  and  was 
therefore  void  under  the  statute  of  frauds. 
This  claim  Is  based  on  the  fact  that  the  busi- 
ness was  conducted  In  the  name  of  the  lum- 
ber company,  and  that  all  payments  made 
were  by  checks  of  the  lumber  company.  The 
contract  was  made  direct  with  WooUey  as 
representing  the  bank,  and  Woolley  then  ad- 
vised the  respondent  that  the  bank  Itself  was 
merely  operating  the  business  in  the  lumber 
company's  name.  No  checks  were  given 
without  WooUey's  express  consent.  Rey- 
nolds, Assignee,  v.  Simpson  &  Ledbetter,  su- 
pra. 

[7]  4.  The  appellant's  claim  that  the  con- 
tracts for  logging  and  for  hauling  lumber 
were  contracts  by  their  terms  not  to  be  per- 
formed In  one  year  from  the  making  thereof, 
and  were  therefore  void  under  the  statute  of 
frauds,  must  be  sustained.  The  logging  con- 
tract by  Its  very  terms  could  not  be  perform- 
ed short  of  two  years  after  it  was  made.  It 
therefore  clearly  fell  within  the  purview  of 
the  statute.  Rem.  &  Bal.  Code,  §  5289.  The 
contract  for  hauling  lumber  was  made  in 
December,  1912,  and,  as  showu  by  the  evi- 
dence, contemplated  that  the  respondent 
should  first  construct  a  road,  purchase  teams 
and  wagons,  and  thereafter  haul  the  lumber 
for  a  period  of  one  year  at  the  rate  of  $2 
per  thousand.  Since  the  road  must  first  be 
built  and  teams  procured,  It  is  clear  that 
the  hauling  could  not  have  been  performed 
within  one  year  from  the  making  of  the  con- 
tract Even  though  it  be  assumed  that  the 
building  of  the  road  was  no  part  of  the  serv- 
ice contemplated  by  the  contract,  it  was  nec- 
essarily a  thing  to  be  performed  antecedent 
to  the  beginning  of  the  one  year's  hauling, 
and  therrfore  iwstponed  the  full  performance 
beyond  the  year.  The  authorities  are  almost 
uniform  to  the  effect  that  an  oral  contract 
for  a  year's  services  which  is  to  commence 
in  future  is  within  the  statute  of  frauds  such 
as  ours,  which  declares  void  ."every  agree- 
ment that  by  its  terms  is  not  to  be  performed 
In  one  year  from  the  making  thereof."  Chase 
V.  Hlnkley,  126  Wis.  75,  105  N.  W.  230,  2  L. 
R.  A.  (N.  S.)  738,  and  note,  110  Am.  St.  Eep. 
S96,  5  Ann.,  Cas.  328;  Sutcllffe  y.  Atlantic 
MiUs,  13  R.  L  480,  43  Am.  Rep.  38;  Fan- 
ger  V.  Caspary,  87  App.  Dlv.  417,  84  N.  T. 
Supp.  410;  Kleeman  v.  Collins,  9  Bush. 
(Ky,)  460;  Bllllngton  v.  Cahlll,  51  Hun,  132, 
4  N.  Y.  Supp.  660 1  Blanck  v.  Llttell,  9  Daly 
(N.  Y.)  268;  Levison  v.  Stlx,  10  Daly  (N.  Y.) 
229. 

[I]  Tbie.  respondent  Insists  that  there  was 


such  part  performance  boOi  of  the  logging 
contract  and  of  the  hauling  contractl  as  to 
take  them  out  <rf  the  statue  at  frands.  Tiie 
doctrine  of  part  performance,  however,  has 
no  application  to  ttds  clause  of  the  statute  of 
frauds.  In  the  nature  of  the  case,  where  the 
statute  Is  directed  solely  to  the  time  of  per- 
formance and  not  to  the  dwracter  or  subject- 
matter  of  the  ctmtract,  part  performance 
conld  not  remove  the  ban  of  the  statute  with- 
out in  effect  repealing  the  statute.  Tbo  rule 
is  clearly  stated  by  Pomeroy: 

"The  danse  relating  to  contracts  not  to  be 
performed  within  a  year  from  the  making  there- 
of seems,  by  its  very  terms,  to  prevent  any 
vnlidating  effect  of  part  performance  upon  aU 
agreements  embraced  within  It  As  the  prohi- 
bition relates  not  to  the  sabject-mattM:,  nor  to 
the  nature  of  the  undertaking,  but  to  the  time 
of  the  performance  itself,  it  seems  impossible 
for  any  part  performance  to  alter  the  relations 
of  the  parties,  by  rendering  the  contract  one 
which,  by  its  terms,  may  be  perf<»med  within 
the  year.  It  has.  Indeed,  been  held  in  some 
cases  that  if  all  the  stipulations  on  the  part  of 
the  plaintiff  are  to  be  perfmmed  within  a  year, 
an  action  will  lie  for  a  breach  of  the  defendant's 
promise,  although  it  was  not  to  be  performed 
\vithin  the  year,  and  was  not  in  writing.  In 
nil  these  cases,  however,  the  promise  of  ue  de- 
fendant was  simply  for  the  payment  of  the  mon- 
ey consideration,  which  might  la  every  instance, 
have  been  sued  for  and  recovered  upon  his  im- 
plied promise:  and  the  doctrine  itself  has  been 
expressly  and  emphatically  repudiated  by  nu- 
merous other  decisions."  Fomeroy's  Contracts 
^d  Ed.)  p.  141;  Sheldon  v.  Preva,  57  Vt  2(B: 
Osborne  v.  Kimball,  41  Kan.  187,  21  Pac  163; 
Conoly  V.  Harrell,  182  Ala.  243,  62  South. 
511;  Johnson  v.  Upper,  88  Wash.  683,  80  Pac. 
801. 

Of  the  many  cases  cited  by  the  respondent 
as  supporting  the  argument  that  the  prepa- 
ration and  expense  which  be  incurred  in  pre- 
paring for  the  performance  of  these  contracts 
was  such  part  i)erf  ormanoe  as  to  validate  the 
contracts,  only  one  lends  even  apparent  sup- 
port tn  such  a  case  as  that  here  presented. 
In  Matzger  v.  Arcade  Boilding  &  Realty  Co., 
80  Wash.  401,  141  Pac.  900,  L.  R.  A.  1915A, 
288,  the  lease  for  a  period  longer  than  one 
year  was  held  void  because  unacknowledged. 
We  held,  however,  that  the  payment  of  a 
bonus  going  to  the  consideration  for  the  en- 
tire term  was  sufficient  part  performance  to 
remove  the  ban  of  the  statute.  That  case,' 
however,  rests  upon  another  statutory  pro- 
vision than  that  here  involved,  and,  as  point- 
ed out  in  the  note  to  the  text  of  Pomeroy 
above  quoted,  the  case  of  agreements  to 
lease  for  a  longer  term  than  one  year,  even 
when  covered  by  the  clause  In  question,  are 
capable  of  part  performance  so  as  to  be 
brought  within  the  principle  of  equitable 
estoppel.  Moreover,  in  the  Matzger  Case 
there  were  many  other  circumstances  such  as 
ratification  and  improvement  of  ttie  freehold, 
which  are  matters  peculiarly  applicable  in 
cases  involving  the  validity  of  a  lease. 

[9]  It  is,  however,  the  rule  in  such  cases 
that  a  party  performing  services  under  a  con- 
tract void  as  in  contravention  of  the  on^ 
year  statute  of  frauds  may  recover  fOr  the 
work  actually  performed  on  a  quantum  mero- 
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It,  and  the  value  ot  fbe  serrlces  are  meama- 
ed  by  tbat  fixed  In  tbe  contract.  This,  on 
the  principle  that  one  who  has  accepted  the 
benefit  to  the  extent  of  the  work  performed 
la  estopped  to  deny  the  liability.  This  Is 
carrying  the  doctrine  of  estoppel  as  far  as  it 
can  be  carried  In  snch  a  case  without  abro- 
gating the  statute. 

The  Judgment  should  be  reduced  in  tbe 
aggregate  of  the  amounts  fonnd  by  the  Jury 
In  the  special  verdict  on  the  second  counter- 
claim, 15,209,  and  for  damages  on  the  third 
connterclalm,  $1,760,  leaving  the  amount  of 
tbe  Judgment  $1,550.77.  This  should  bear 
Interest  from  the  date  of  the  original  entry 
of  the  Judgment 

The  case  is  remanded,  with  direction  to 
modify  the  Judgment  as  above  indicated. 

MORRIS,  C.  J.,  and  MAIN  and  WlAJUBr 
TON,  JJ.,  concur. 


TTKiT/IS  efe  ox.  y.  KESSINOER  et  ux. 
*    (Na  12072.) 
(Supreme  Court  of  Washington.    Nov.  9,  1915.) 

1.  EVIDKNCE    <S=>584  —  Inbtbcctions— Testi- 
uoNT  BY  Deposition — "Wsianv  and   Cbe- 

DKNCE. 

The  weisrht  and  credibility  of  the  testimony 
ot  witnesses  whether  oral  or  by  deposition,  hav- 
ing by  proper  instructions  been  entirely  left 
to  the  jury,  instructing  them  to  give  to  the  tes- 
timony of  one  testifying  by  deposition  the  same 
credence  and  weight  as  if  he  were  present  and 
testifying  in  open  court  is  not  error. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  fi  2424,  2426,  2427:  Dec.  Dig.  <3=> 
584.] 

2.  JTTDOUKNT      4=»199    —    NOIWITHSTANDINO 

Vebdict— Time  op  Motion. 

A  motion  for  judffment  notwithstanding 
verdict,  invoking  no  discretion  and  being  inter- 
posed after  entry  of  judgment,  must  be  denied. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  Sf  367-375;    Dec.  Dig.  «=»199.] 

Department  2.  Appeal  from  Superior 
Court,  Pierce  County ;  ICrnest  M.  Card,  Judge. 

Action  by  John  W.  HiUls  and  wife  against 
H.  P.  Kesslnger  and  wife.  Judgment  for 
plaintUEs,  and  defendants  appeal.    Affirmed 

J.  B.  Keener,  of  Ol?acoma,  for  appellants. 
Warren  H.  Lewis,  of  Seattle,  for  respondents. 

HOLCOMB,  J.  Appellants  assign  the  fol- 
lowing grounds  of  error:  (1)  Tbe  court 
erred  in  refusing  to  instruct  a  verdict  for 
the  appellants;  (2)  the  court  erred  in  deny- 
ing appellants'  motion  for  Judgment  notwith- 
standing the  verdict;  (3)  the  court  erred  In 
denying  appellants'  motion  for  a  new  trial. 
In  argument  it  Is  stated  by  appellants  that 
all  the  evidence  covering  tiieee  assignments 
of  error  is  so  intermingled  that  they  can  best 
be  discnssed  together. 

It  Is  claimed  that  the  only  evidence  intro- 
duced by  the  respondents  in  support  of  their 
allegations  of  conspiracy,  misrepresentations, 
and  fraud  was  that  of  one  J.  W.  Stout,  whose 


testimony  was  taken  by  deposltton  in  Cali- 
fornia, and  was  unsupported  by  any  other 
testimony ;  tbat  his  whole  testimony  showed 
unfriendliness  towards  Mr.  Kesslnger,  which 
he  admitted ;  tbat  tbe  testimony  of  respond- 
ent Hillls  In  regard  to  the  transaction  was 
unsupported  by  any  other  testimony  produced 
or  offered  by  respondents.  With  these  con- 
tentions we  do  not  agree.  The  record  shows 
that  the  testimony  of  respondent  Hillls  alone, 
If  the  Jury  believed  it  In  preference  to  the 
testimony  of  appellants  and  their  witnesses, 
was  sufficient  to  support  their  verdict.  Tbe 
testimony  of  Hillls  was  corroborated  by  the 
testimony  of  Stout  In  his  deposition. 

[1]  It  Is  urged  by  app^ants  that,  since 
Stont  was  not  present  In  court  at  the  trial, 
tbe  Jury  who  heard  his  testimony  read  had 
no  opportunity  to  observe  .his  conduct  and 
demeanor  while  testifying,  his  interest,  if 
any,  in  the  result  of  the  suit,  his  feeling,  bias, 
or  prejudice,  if  any  is  shown,  his  fairness  or 
lack  of  fairness,  and  any  other  facts  and  cir- 
cumstances  appearlng.at  the  trial  which  will 
tend  to  credit  or  discredit  his  testimony; 
that  therefore  tbe  court  erred  In  giving  the 
following  instruction: 

"The  court  instructs  the  jury  to  give  to  tbe 
testiniony  of  a  witness  teatuying  by  deposition 
the  same  credence  and  weight  as  if  said  wit- 
ness were  present  and  testified  in  open  court  be- 
fore you." 

The  deposition  itself  shows  that  the  appel- 
lants were  represented  at  the  taking  of  the 
deposition,  and  conducted  an  extended  cross- 
examination,  whereby  it  was  disclosed  that 
the  witness  Stout  was  not  a  thoroughly  in- 
different witness,  but  was,  to  some  extent, 
antagonistic  to  appellants,  and  disclosed  his 
feeling  and  bias  toward  apjpellants  whereby 
his  fairness,  or  lack  of  fairness,  and  any  and 
all  other  facts  and  circumstances  appearing  at 
the  trial  which  would  tend  to  credit  or  dis- 
credit him,  saving  and  excepting  only  that 
the  jury  could  not  observe  his  demeanor  while 
testifying,  were  clearly  before  the  Jury  to 
govern  them  in  considering  the  weight  and 
credibility  of  his  testimony.  The  instruction 
to  the  Jury  complained  of  manifestly  meant 
no  more  than  that  tbe  Jury  were  to  consider 
the  testimony  of  the  witness  Stout,  testifying 
out  of  court  by  a  deposition,  as  the  testimony 
of  a  witness  in  the  trial,  and  that  they  might 
not  disregard  it,  but  were  to  give  it  such 
credence  and  weight  as  they  would  give  to  a 
witness  testifying  personally  before  them,  but 
with  the  further  qualifications,  which  the 
court  gave  in  other  instructions,  that  they 
were  tbe  sole  and  exclusive  Judges  of  tbe 
facts ;  that  they  were  to  reconcile  the  testi- 
mony of  witnesses,  if  possible,  on  the  hypoth- 
esis of  tbe  truth ;  that  they  were  to  take  into 
consideration,  in  Judging  of  tbe  weight  and 
credibility  of  the  testimony,  the  conduct  and 
demeanor  of  the  witness  while  testifying, 
his  interest,  if  any,  in  tbe  result  ot  the  suit, 
his  feeling,   bias,   or  prejudice,   if   any   is 
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shown ;  hla  falmesB,  or  Ul<A  of  fairness,  and 
any  other  facts  and  drcumstanoea  appearing 
at  the  trial  which  will  tend  to  credit  or  dis- 
credit the  testimony  of  any  witness  in  the 
case,  and  that  If  they  believed  that  any  wit- 
ness knowingly  and  wlllfally  testified  falsely 
as  to  any  material  fact  in  the  case,  they  were 
at  liberty  to  entirely  disregard  snch  testimo- 
ny, except  in  so  far  as  the  testimony  was  cor- 
roborated by  other  credible  testimony,  or  by 
facts  and  circumstances  proven  at  the  trial. 
Appellants  cite  a  number  of  authorities,  to 
the  eHect  that  the  best  evidenoe,  of  course, 
is  the  testimony  of  the  witness  himself,  giv- 
en in  the  presence  of  the  Jury.  Thornton  v. 
Brltton,  144  Pa.  126,  22  AU.  1048 ;  GUnton  v. 
Griggs,  5  Ga.  424;  Hammock  v.  McBrlde,  6 
Ga.  178;  Anderson  v.  Ferguson-Bach  Sheep 
Co.,  12  Idaho,  418,  86  Pac.  41,  10  Ann.  Cas. 
395;  The  I<akme,  118  Fed.  972,  66  O.  C.  A. 
406 ;  Wales  v.  Newbould,  9  Mich.  45.  AU  of 
these  authorities  go  to  the  gpiestion  of  the 
weight  of  the  testimony  given  through  the 
medium  of  a  deposition,  as  against  the  weight 
of  the  testimony  of  the  witnesses  testifying 
personally  in  the  presence  of  the  court  or 
jury ;  but  it  is  stated  in  14  Enc.  TBv.  117, 119: 

"Probably  there  is  no  role  of  law  which  ac- 
cords to  depositions  a  less  degree  of  weight  than 
the  oral  testimony  of  the  witness  would  be  en- 
titled to  receive.  In  many  cases  statements  will 
be  found  which  go  to  show  that  the  courts  in 
actual,  practice  regard  evidence  given  by  deposi- 
tion OS  unsatisfactory,  and  some  courts  nave 
even  gone  so  far  as  to  declare  them  unreliable. 
The  basis  of  this  view  is  that  the  court  or  jury 
has  no  opportunity  to  judge  of  the  witness" 
manner  or  conduct  while  testifying;  further- 
more the  same  chance  does  not  exist  to  exhaus- 
tively cross-examine  the  witness  and  correct 
mistakes  in  the  testimony." 

In  Voss  V.  Prier,  71  Ind.  128,  the  trial  conrt 
gave  an  instruction  lessening  the  value  and 
credibility  of  the  testimony  of  a  witness  testi- 
fying by  deposition.  The  Supreme  Court,  in 
reversing  the  Judgment  in  that  case,  said: 

"In  giving  this  instruction,  the  court  substan- 
tially, and  almost  literally,  followed  an  instruc- 
tion, •  •  •  copied  and  approved  in  the  case 
of  Carver  v.  louthain,  33  Ind.  530,  and  was 
thereby,  we  regret  to  have  to  say,  led  into  an 
error.  •  •  •  We  may  know,  as  a  matter  of 
fact  derived  from  ctnnmon  observation,  that 
testimony  communicated  in  the  form  of  deposi- 
tion does  not  generally  make  so  decided  an  im- 
pression on  a  jury  as  that  orally  given  in  open 
court,  but  the  law  does  not,  as  a  rule,  recog- 
ni;!e  the  inferiority  of  testimony  embodied  in 
depositions  to  testimony  given  orally  at  the 
triaV 


The  Jury  In  the  Instant  case  had  the  op- 
portunity to  apply  all  of  the  tests  saggested 
to  them  by  the  lnstracti<His  of  the  oonrt, 
which  were  in  ccHiformlty  with  the  tisaal 
tests  applied  in  such  cases,  except  to  observe 
the  conduct  and  demeanor  of  the  witness 
while  testifying.  All  of  the  other  matters 
were  fully  covered  by  the  cross-examination 
conducted  by  appellants  at  the  taking  of  the 
deposition.  The  entire  weight  and  credibili- 
ty of  the  testimony  of  the  several  witnesses, 
whether  oral  or  by  deposition,  was  left  by  the 
court  entirely  to  the  Jury.  As  was  said  in 
the  case  of  The  Lakme,  supra,  notwithstand- 
ing the  fact  that  the  jury  cannot  Judge  of 
the  demeanor  of  the  witness  wliile  upon  the 
stand,  "nevertlieless  there  are  other  land- 
marks that  can  be  taken  hold  of."  The  in- 
terest, antagonism,  and  bias  of  the  witness 
testifying  by  deposition  were  plainly  mani- 
fest; but  if  the  facts  to  which  he  testified 
were  corroborated  by  other  testimony  and 
by  other  Infer^ices  legltimatdy  to  be  drawn 
in  the  case,  then  the  Jury  were  not  at  liberty 
to  disregard  the  testimony  of  sudi  witness, 
notwithstanding  his  Interest  or  bias,  and  the 
court  could  not,  by  any  Instruction,  so  tell 
them.  There  was  no  error  In  giving  the  In- 
struction. 

[2]  Neither  was  there  error  In  refusing  to 
Instruct  a  verdict  for  appellants.  The  testi- 
mony in  behalf  of  the  respondents  was  ample, 
as  stated  before,  to  support  the  verdict  That 
being  the  case,  there  was  no  error  in  denying 
api)ellants'  motion  for  Judgment  notwith- 
standing the  verdict,  nor  In  denying  appel- 
lants' motion  for  a  new  trial.  The  motion  for 
Judgment  notwithstanding  the  verdict  invok- 
ed no  element  of  discretion,  and  was  Inter- 
posed after  Judgment  was  entered  on  the 
verdict,  which,  nnder  the  authority  of  For- 
syth V.  Dow,  81  Wash.  137,  142  Pac.  490,  and 
Paich  V.  Northern  Pacific  B.  Co.,  82  Wash. 
681,  144  Pac.  019,  must  necessarily  have  been 
denied.  The  motion  for  a  new  trial  was  bas- 
ed upon  six  statutory  grounds,  and  was  de- 
nied generally  by  the  court.  The  conrt  hav- 
ing exercised  Its  discretion,  we  will  not  inter- 
fere. 

There  is  no  error.    Judgment  affirmed. 

MORRIS,  O.  3.,  and  MOUNT  and  PAB- 
KBB,  33.,  concur. 
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BIRD  TIMBER  CO.  v.  SNOHOMISH  COUN- 
TY et  al.    (No.  11649.) 

(Supreme  Conrt  of  Washington.    Not.  12, 1915.) 

1.  Taxation  «=>5— Pubuo  IiAni>»— Right  or 

Entky. 

Where  the  Department  of  the  Interior  did 
not  approve  the  selection  of  nnsurreyed  lands, 
and  afterwards  created  another  reserve  in  which 
such  Innds  were  included,  the  selectors  had  nei- 
ther a  legal  nor  an  equitable  title,  and  nothing 
more  than  a  preferential  right  of  entry,  so  that 
anjr  attempt  of  the  coonty  to  tax  the  lands  as 
their  property  was  void. 

[Ed.  Note.— For  other  cAaeB,  see  Taxation, 
Ont.  Dig.  §S  17,  31-44 ;   Dec.  Dig.  iS=»5.] 

2.  Qxnxrma  Trru  «=»21— Invalid  Gi.aim— 
Eqwitt. 

Under  the  statutes,  the  equity  Jurisdiction 
of  the  court  was  enlarged,  so  as  to  embrace  a 
case  wherein  the  adverse  interest  does  not  con- 
stitute a  cloud,  and  an  action  to  quiet  title  lies, 
notwithstanding  the  absolute  invalidity  of  the 
claim  or  estate  against  which  the  true  owner  is 
moving. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Cent  Dig.  §§  61-53 ;  Dec  Dig.  ®=»21J   . 

En  Banc.  Appeal  from  Superior  Ck)urt, 
Snohomish  County;  Guy  O.  Alston,  Judge. 

On   rehearing.     Affirmed. 

For  former  opinion,  see  81  Wash.  416,  143 
Pac.  433. 

Joseph  H.  Smith  and  R.  J.  Fanssett,  both  of 
Everett,  for  appellants.  J.  A.  Coleman,  of 
Everett,  L.  B.  Da  Ponte,  of  Tacoma,  and  J. 
B.  Kerr,  of  Portland,  Or.,  for  respondent 


FULLERTON,  J,  This  cause  was  before 
this  court  at  its  January  session  in  1914,  and 
was  affirmed  by  an  opinion  filed  September 
12,  1914.  Bird  Timber  Co.  v.  Snohomish 
Ck»nnty,  81  Wash.  416,  143  Pac.  433.  Subse- 
quently petitions  for  rehearing  were  filed, 
both  by  the  appellants  In  the  original  action, 
and  by  others,  on  leave  of  court,  whose  prop- 
erty interests  were  claimed  to  be  adversely 
affected  by  the  decision.  The  petitions  were 
granted,  and  the  cause  reheard  by  the  court 
en  banc  at  its  May  session  In  1915. 

The  facts  giving  rise  to  the  controversy 
are  fully  stated  in  the  former  opinion  of  this 
court,  and  it  is  unnecessary  to  repeat  them 
here.  From  an  examination  of  the  opinion  it 
will  be  observed  that  the  court  rested  its 
judgment  affirming  the  invalidity  of  the  tax 
in  question  on  the  ground  that  the  lands 
sought  to  be  taxed  were  the  property  of  the 
United  States ;  the  selections  thereof  being  in- 
valid because  made  in  the  terms  of  a  future 
survey.  The  opinion  was  rested  largely  on 
the  Case  of  F.  A.  Hyde,  40  Land  Dec.  Dept 
Int.  284.  Subsequent  to  the  time  the  opinion 
was  prepared,  however,  the  Hyde  Case  was 
overruled  by  the  Land  Department;    the  de- 


partment then  holding  that  selection  of  Ilea 
lands  made  in  the  terms  of  a  future  survey 
was  not  invalid  for  want  of  sufficient  descrii>- 
tion.  In  view  of  this  change  of  opinion  by 
the  Interior  Department,  this  court  is  not 
itself  Inclined  to  adher  to  the  rule  announced, 
and  will  consider  the  question  as  still  an 
open  one. 

[1]  We  think,  nevertheless,  that  the  case 
was  rightly  decided.  Since  the  lands  were 
unsurveyed,  and  since  the  Department  of  the 
Interior  did  not  approve  the  selection,  and 
afterwards  created  another  forest  reserve  in 
whidi  the  lands  were  Included,  the  selectors 
can  have  neither  a  legal  nor  an  equitable  title 
to  the  property — ^In  fact,  nothing  more  than 
a  preferential  right  of  entry — ^and  any  atr 
tempt  of  the  county  or  state  to  tax  the  lands 
as  property  of  the  selectors  is  necessarily 
invalid  and  void.  Cosmos  Co.  v.  Gray  Eagle 
Co.,  190  U.  S.  301,  23  Sup.  Ot.  682,  24  Sup. 
Ct  860,  47  L.  Ed.  1064 ;  State  v.  Itasca  Lum- 
ber Co.,  100  Minn.  356,  111  N.  W.  278. 

[2]  At  the  argument  on  rehearing  the  learn- 
ed counsel  representing  the  appellant  made 
the  contention  that,  If  the  view  of  the  selec- 
tors' interest  In  the  lands  now  taken  by  the 
court  be  adopted,  the  case  must  be  reversed, 
for  the  reason  that  an  assessment  of  taxes 
on  public  lands  as  the  property  of  one  who 
has  only  a  preferential  right  to  enter  the 
same  will  not  cast  a  cloud  upon  his  title,  and 
hence  the  selector  has  no  right  to  complain 
of  the  assessment,  since  he  is  neither  Injured, 
nor  threatened  with  Injury,  by  the  assess- 
ment. There  are  cases  from  other  Jurisdic- 
tions which  maintain  this  doctrine.  This 
court,  however,  early  adopted  a  different 
rule,  resting  Its  decision  upon  the  statutes. 
In  Lemon  et  al.  v.  Waterman  et  aL,  2  Wash. 
T.  495,  7  Pac.  899,  the  court  referring  to  the 
statute  held  that  It  enlarged  the  equity  Juris- 
diction of  the  court,  so  as  to  embrace  a  case 
wherein  the  adverse  Interest  does  not  con- 
stitute a  cloud,  and  that  the  action  would 
lie,  notwithstanding  the  "absolute  invalidity 
of  the  claim  or  estate  against  which  the  true 
owner  is  moving."  See,  to  the  same  effect, 
Watson  V.  Glover,  21  Wash.  677,  59  Pac.  516 ; 
Bird  V.  Wlnyer,  24  Wash.  277,  64  Pac.  178; 
Montgomery  v.  Cowlitz  County,  14  Wash.  230, 
44  Pac.  259;  Elnsman  v.  Spokane,  20  Wash. 
118,  54  Pac.  934,  72  Am.  St  llep.  24;  Cordiner 
V.  Finch  Investm«it  Co.,  54  Wash.  674,  103 
Pac.  829;  McOulnness  v.  Hargiss,  66  Wash. 
1^,  106  Pac.  28S,  21  Ann.  Gas.  220;  PacOic 
CJoast  Pipe  C5a  v.  Hedlean,  61  Wash.  676,  112 
Pac.  666,  Ann.  Gas.  19120,  833. 

The  Judgment  is  affirmed. 

MORRIS,  C.  J.,  and  MOUNT,  MAIN,  EL- 
LIS, PARKER,  CHADWICK,  and  HOL- 
COMB,  JJ.,  concur. 
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EOWIiAiro  et  »L  T.  SNYDER.     (No.  12870.) 

(Snpreme  Court  of  Washington.    Not.  17, 
1915.) 

INTOXIOATINO      I/IQUOBS      «=3l64  —  ILUEQAL 

SAI.EB— Statdtobt  Pbovisions. 

E«m.  &  BaL  Code,  §  6282,  making  it  unlaw- 
ful for  any  wholesale  liquor  dealer  to  sell  at  re- 
tail in  quantities  less  than  five  gallons  at  a  time, 
does  not  prohibit  a  licensed  wholesale  dealer 
from  selllDg  liquor  at  wholesale  in  quantities 
of  fire  gallons  or  more,  though  he  is  a  retaU 
dealer  also,  and  a  sale  at  wholesale  is  legal,  and 
the  buyer  must  pay  the  price. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  S  180;  Dec.  Dig.  <S=>164.] 

I>epartnieiit  2.  Appeal  from  Superior 
Court,  Ghehalls  County ;  Ben  Sheeks,  Judge. 

Action  by  Catiarles  U.  G.  Rowland  and  an- 
other against  M.  V.  Snyder.  From  a  Judg- 
ment for  plaintiffs,  defendant  appeals.  Af- 
firmed. 

F.  R.  Conway,  of  Aberdeen,  for  appellant. 
W.  H.  Abel,  of  Montesano,  and  A.  M.  Abel,  of 
Aberdeen,  for  respondents. 


HOLCOMB,  J,  Respondents  sued  to  recov- 
er upon  two  notes  and  an  open  account  Ap- 
pellant denied  the  consideration  for  the  notes, 
and  afiSrmatiTely  alleged,  In  effect,  that  the 
greater  part  of  the  consideration  was  for  In- 
toxicating liquors  sold  Mm  by  respondents 
in  quantities  of  five  gallons  or  more,  but  that 
a  small  portion  of  the  consideration  was  for 
a  quantity  less  than  five  gallons  of  liauor, 
and  that  during  the  time  of  such  sales,  and 
when  the  notes  were  ^ven  and  the  open  ac- 
count incurred,  respondents  were  engaged  In 
and  conducting  both  a  wholesale  and  retail 
liquor  business  In  the  dty  of  Tacoma,  con- 
trary to  law. 

The  established  facts  are,  in  substance, 
these:  At  all  times  during  the  transactions 
between  the  parties,  respondents  were  con- 
ducting a  wholesale  liquor  house  and  busi- 
ness in  Tacoma.  In  the  same  building  they 
conducted  a  retail  liquor  house,  licensed  by 
the  dty  of  Tacoma.  Appellant  during  part 
of  the  time  ran  two  saloons,  and  the  rest  of 
the  time  one  saloon,  at  Aberdeen.  He  pur- 
chased part  of  His  Uquors  from  respondents. 
He  would  order  from  Aberdeen,  and  the 
goods  were  shipped  from  Tacoma  to  him.  In 
every  instance  the  sales  were  in  bulk  in  the 
original  padiage.  In  one  instance  the  sale 
was  of  a  quantity  of  4^  gallons  of  whisky. 
After  these  dealings  had  extended  over  a  pe- 
riod of  years  and  the  unpaid  account  was 
considerable,  appellant  gave  a  series  of  notes. 
He  paid  the  first  notes  maturing,  and  mean- 
while incurred  another  open  account  The 
sale  of  the  4^  gallons  of  whisky  on  June  8, 
1912,  was  considered  a  wholesale  transaction 
because  this  liquor  was  Intended  for  resale 


by  the  buyer.  The  trial  court  refused  re- 
covery for  this  item,  as  having  been  a  retail 
sale.  Respondents  conducted  their  whole- 
sale liquor  warehouse  at  1122-1124  Com- 
merce street,  and  on  the  opposite  side  of  the 
street,  at  No.  1149,  they  had  a  storeroom, 
running  through  to  1150  Padflc  avenue^  con- 
nected by  a  stairway,  in  whldi  place  they 
have  their  retail  store  and  carry  on  their 
business.  Respondents  were  licensed  to  carry 
on  a  wholesale  liquor  business. 

It  Is  provided  by  Lews  1909,  p.  182,  Rem. 
&  Bal.  Code,  i  6282,  that: 

"From  and  after  the  thirty-first  day  of  De- 
cember, 1909,  it  shall  be  unlawful  for  an^  per- 
son, persons,  firm  or  corporation  engaged  in  the 
manufacture,  rectifying  or  bottling  of  spirituous, 
fermented  malt  or  other  intoxicating  liquors  or 
engaged  in  buying,  selling  or  disposing  of  the 
same  in  quantities  of  five  gallons  or  more  to 
own  all  or  any  part  of  or  to  have  any  inter- 
est in  the  liquor,  stock,  fixtures  or  equipment 
of  any  land  whatsoever  of  any  retail  liquor 
store  or  to  pay,  advance  or  loan  or  become  sure- 
ty for  the  payment  for  any  other  person  of  the 
license  fee  required  by  any  state  law  or  city 
charter  or  ordinance,  or  to  hire,  engage  or  em- 
ploy, directly  or  indirectly,  any  person,  per- 
sons, firm  or  corporation  to  manage,  conduct 
control  or  operate  a  place  where  intoxicating 
liquors  are  sold  at  retail,  to  wit  in  less  than  five 
gallons  at  a  time  or  to  sign  or  become  surety 
on  any  bond  required  by  law  of  a  retail  liquor 
dealer." 

Violation  of  this  act  Is  a  misdemeanor. 
The  title  of  the  act  is  as  follows: 

"An  act  to  prohibit  any  manufacturer  of  or 
wholesale  dealer  in  intoxicating  liquor  from 
owning,  operating  or  having  an^  financial  inter- 
est in  any  saloon  or  other  retail  liquor  store  or 
in  any  retail  liquor  license  in  tiie  state  of 
Washington  or  to  become  surety  on  any  liqaor 
dealer's  bond  and  providing  penalties  for  vioU- 
tion  thereof."  • 

Appellant  contends  that,  since  respondents 
were  engaged  in  the  retail  liquor  business  as 
well  as  In  the  wholesale  business,  their  whole- 
sale business  was  Illegal,  and  that  therefore 
their  sales  were  lUegal,  and  that  appellant's 
notes  and  the  open  account  were  illegal  con- 
tracts and  cannot  be  enforced.  The  act  does 
not  prohibit  the  wholesale  dealing.  It  pro- 
hibits retail  dealing.  Sales  at  wholesale 
would  therefore  be  legal.  To  make  a  con- 
tract illegal  It  must  appear  that  the  contract 
or  transaction  upon  which  the  action  was 
based  was  prohibited  by  law.  Lamed  v.  An- 
drews, 106  Mass.  435,  8  Am.  Rep.  346. 

Appellant  admits  that  no  case  exactly  in 
point  on  such  a  statute  could  be  found,  but 
cites  texts  and  cases  generally  to  the  point 
that,  where  one  furnishes  goods,  material, 
supplies,  or  labor,  knowing  that  same  were 
Intended  for  illegal  use,  there  could  be  no 
recovery.  Spurgeon  v.  McBlwaln,  6  Ohio, 
442,  27  Am.  Dec.  266;  Bozelton  v.  Sbeckels, 
202  U.  S.  71,  26  Sup.  Ct  567,  60  L.  Ed.  939, 
6  Ann.  Caa  217;  Hodgson  v.  Temple,  6 
Taunt  181 ;  Miller  v.  Ammon,  145  0.  S.  421, 
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12  Sup.  Ot  884,  S6  I*  Ed.  759;  Grover  v. 
Zook,  44  Wash.  489,  87  Pac  638,  7  L.  R.  A. 
(X.  S.)  582,  120  Am.  St  Bep.  1012,  12  Ann. 
,Cas.  192 ;  Deatoa  v.  LAWson,  40  Wash.  486, 
82  Faa  879,  2  L.  R.  A.  (N.  S.)  392,  111  Am. 
St.  Rep.  922;  St  liOuis  Fair  Ass'n  v.  Gar- 
mody,  151  Mo.  666,  52  S.  W.  366,  74  Am.  St 
Rep.  671;  liBvy  t.  Kansas  City,  168  Fed. 
B24,  93  C.  O.  A.  623,  22  U  R  A.  (N.  S.)  862. 

None  of  the  cases  are  even  analoKons. 
Had  the  respondoits  sold  Uqtiors  without  a 
license  to  sell  as  sold,  and  attempted  to  col- 
lect the  price  thereof,  there  ate  many  au- 
thorities that  no  recovery  could  be  allowed. 
Had  respondents  knowingly  sold  appellant 
liquors  for  Illegal  use,  his  authorities  and  his 
argument  would  probably  be  apt.  But  that 
situation  does  not  exist  here.  Respondents 
were  licensed  and  legally  authorized  to  sell 
liquors  in  quantities  of  not  less  than  five 
gallons  at  any  one  time.  Appellant  was,  for 
all  that  appears  to  the  contrary,  licensed  and 
legally  authorized  to  buy  and  dispose  of  the 
goods.  He  did  so,  received  the  benefit  there- 
of, voluntarily  gave  his  notes  expressly  agree- 
ixig  to  pay  for  a  large  part  thereof,  and  did 
so,  ordered  and  received  other  goods  implied- 
ly promising  to  pay  therefor,  and  did  In  part 
There  ia  no  element  of  Illegality  in  the  trans- 
actions. 

The  4%-gallon  sale  of  whisky  disallowed 
by  the  court  may  have  been  prohibited  and 
illegal.  It  is  not  now  necessary  for  us  to  de- 
termine. But,  if  so,  it  was  easily  separable 
from  the  other  sales,  and  was  so  small  and 
unimportant  a  part  of  the  entire  transactions 
that  its  tadusion  will  not  render  the  remain- 
der UlegaL    16  Bnc.  Law  (2d  Ed.)  990. 

Judgment  afSirmed. 

MORRIS,  0.  X,  and  PARKKB,  MOUNT, 
and  MAIN,  JJ.,  concur. 


GEER  V.  SOUND  TRANSFER  CO. 
(No.  12522.) 

(Supreme  (Tonrt  of  Washington.    Nov.  9,  1915.) 

1,  Mabtkb  and  Sebvant  €=^192— Irjubt  to 
Thibd  Pebsons  —  Pebsons  Assisting  Sebv- 

ANT— LlABILITT. 

Where  plaintiff,  employed  as  a  warehouse- 
man and  acting  in  his  employer's  interest,  help- 
ed the  driver  of  defendant  8  truck  to  unload  into 
the  warehouse  a  spool  of  wire,  which  defend- 
ant was  delivering  to  plaintifTs  employer,  and 
while  on  the  truck  was  injured  through  the 
driver's  negligence,  defendant  was  liable  for  the 
injory,  on  the  doctrine  of  respondeat  superior, 
since  one  who,  having  an  interest  in  the  work, 
whether  as  his  own  or  that  of  his  employer,  and 
in  order  to  facilitate  it,  assists  the  servants  of 
another  at  their  request  or  by  their  consent  is 
not  a  mere  volunteer,  but  is  entitled  to  the  same 
protection  as  any  one  whose  business  relations 


with  the  master  expose  him  to  the  carelessness 
of  the  master's  servants. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {$  379-381 ;  Dec.  Dig.  «S=> 
192.] 

2.  Masteb  and  Sebvant  <S=>88  —  Injutet  to 
Thibd  Pebsons — Volunteeb— LiABrnxr  of 
Masteb. 

One  who,  having  no  interest  in  the  work  to 
be  performed,  voluntarily  assists  the  servant  of 
another  by  his  consent  or  otherwise,  is  a  mere 
volunteer,  as  to  whom  the  master  owes  no  duty 
other  than  protection  from  wanton  or  willful  in- 
jury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {{  144-151;  Dec.  Dig.  ig=> 
8a] 

3.  Masibb  and  Sbbvant  «3»284  —  Injury  to 
Tsibd  Pebsons  —  Pebsons  Assisting  Serv- 
ant—Interest — Question  fob  Jubt. 

Whether  the  person  injured  by  the  careless- 
ness of  another's  servant,  while  assisting  him  at 
the  master's  work,  has  an  interest  in  the  work, 
80  as  to  bring  him  within  the  protection  of  the 
doctrine  of  respondeat  superior,  is  a  question  for 
the  jury. 

[Ed.  Note.^For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  1000-1090,  1092-1132; 
Dec.  Dig.  «s»284.r 

4.  Masteb  and  Sebvant  *=»192— Injuby  to 
Servant  —  Persons  Assibtino  Servant  — 
Liability  of  Masteb— Grounds— Intebest. 

Wltether  one  who  assists  the  servant  of  an- 
other at  his  work  is  a  volunteer  or  licensee  de- 
pends on  the  existence  of  an  interest  in  the  work, 
as  distinguished  from  mere  intermeddling. 

(Ed.  Note. — For  other  cases,  see  Master  and 
Servant  (3»nt  Dig.  H  379-381 ;   Dec  Dig.  «=> 

5.  Master  and  Sebvakt  4s>284— Injury  to 
Third  Pkbson«— Pkbsons  AflsiariNo  Serv- 
ant—Nature  OF  iNiEBsaT  —  Question  for 
Court. 

Whether  the  quality  of  the  interest  as  dis- 
closed by  the  evidence  is  such  as  to  justify  the 
injured  person  in  assisting  the  servant  of  anoth- 
er at  liis  work  is  &  question  for  tlie  court 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent.  Dig.  iS  1000-1090,  1092-1132; 
Dec  Dig.  ®=»284.] 

6.  Master  akd  Sbrtaht  «ss>284— Injury  to 
Sebvant  —  Persons  Assisting  Servant  — 
Quantity  op  Interest— Question  fob  Jury. 

Whether  the  quantity  of  the  interest  is  such 
as  to  justify  the  injured  person  in  assisting  the 
servant  of  another  at  his  work  is  a  question  to 
be  submitted  to  the  Jury,  where  there  is  any  evi- 
dence upon  which  reasonable  minds  might  differ. 
[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent.  Dig.  {g  1000-1090,  1092-1132; 
Dec.  Dig.  «=>284J 

7.  Master  and  Servant  $=>284— Injury  to 
Thibd  Persons— Pebsons  Assisting  Serv- 
ant—Interest— Question  for  Jury. 

In  an  action  by  one  employed  as  a  ware- 
houseman, who  was  injured  while  helping  de- 
fendant's truck  driver  unload  a  spool  of  wire, 
which  defendant  was  delivering  to  plaintiff's  em- 
ployer, evidence  held  sufficient  to  take  the  case 
to  the  jnry  on  the  question  of  the  existence  of 
an  interest  in  the  work,  giving  plaintiff  a  right 
of  action. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {{  1000-1090.  1092-1132; 
Dec.  Dig.  <8=>284.f 


4s>Kor  othsr  «a*M  lea  isme  topic  and  KSY-NUMBBB  In  all  Key-Numbered  QlgasU  aad  ladsxM 


Digitized  by  ^OOQIC 


692 


162  PACIFIO  BBPOETEIB 


(WadL 


Department  2.  Appeal  from  Superior 
Court,  King  County;    J.  T.  Ronald,  Judge. 

Action  by  Charles  T.  Oeer  against  the 
Sound  Transfer  Comp«iny.  Judgment  for 
plaintiff,  and  defendant  appeals.     Affirmed. 

John  A.  Coleman  and  Hughes,  McMicken, 
Dovell  &  Bamsey,  all  of  Seattle,  for  appel- 
lant. Qreen  &  Chester,  of  Seattle,  for  re- 
spondent 

ElililS,  J.  Action  to  recover  damages 
which  it  is  claimed  were  occasioned  by  one 
of  the  defendant's  servants  negligently  roll- 
ing upon  the  plalntifTs  foot  a  heavy  spool 
of  wire,  which  the  plaintiff  was  assisting 
the  servant  to  unload  from  the  defendant's 
truck.  The  defendant  by  answer  denied  neg- 
ligence, and  affirmatively  alleged  assumption 
of  risk  and  contributory  negligence  concur- 
ring with  the  negligence  of  fellow  servants. 
These  defenses  were  traversed  by  the  reply. 

There  is  little  dispute  as  to  the  material 
facts.  The  plaintiff  was  in  the  employ  of 
the  Pacific  States  Electric  Company  as  ware- 
houseman detailed  for  the  purpose  of  look- 
ing after  materials  which  came  in  and  went 
out  One  Thomas,  the  driver  of  a  truck  of 
the  defendant,  Sound  Transfer  Company,  had 
takoi  on  at  the  Northern  Padflc  station  for 
delivery  to  plalntlfCs  employer  a  spool  or 
reel  of  wire  of  a  diameter  of  about  four  feet 
and  weighing  in  the  neighborhood  of  1,000 
pounds.  The  driver  of  the  truck  drove  up 
into  the  alley  to  the  door  of  the  warehouse, 
placing  the  side  of  the  trudc  opposite  the 
entrance.  The  spool  was  at  the  time  cross- 
wise upon  the  back  end  of  the  truck  and 
held  in  place  by  a  plank  lying  on  the  bot- 
tom of  the  truck.  In  order  to  unload  the 
stx)0l,  it  was  necessary  to  swing  it  half 
around,  roll  it  forward  to  the  center  of  the 
wagon,  and  again  turn  it  half  around,  and 
roll  it  from  the  truck  through  the  doorway 
Into  the  elevator.  The  case  proceeded 
throughout  the  trial  upon  the  assumption 
that  it  was  the  duty  of  the  defendant  as  a 
part  of  its  undertaking  to  deliver,  to  unload 
the  spooL  There  is  no  charge  that  this 
was  not  a  proper  method  of  unloading,  or 
that  there  was  any  defect  in  the  appliances. 
Tile  driver  of  the  wagon,  going  to  the  door 
•of  the  warehouse,  called  out  to  one  Barnett, 
receiving  clerk  of  the  electric  company, 
"Come  out  and  give  us  a  lift"  He  also  cau- 
sed to  the  plaintiff,  who  was  then  packing 
glass,  "Come  on.  Jack ;  you  can  throw  it  off 
alone,"  or,  "Come  on  here;  we  can  throw 
It  off  alone."  The  plaintiff  testified  that 
if  the  driver  had  not  called  to  him  and  Bar- 
nett, he,  at  least  would  not  have  gone  to  the 
driver's  assistance,  but  would  have  expected 
him  to  unload  it  liimself.  The  driver  testified 
that  he  could  not  have  unloaded  the  spool 
alone;  that  be  could  not  say  whether  he 
«alled  to  the  men  to  assist  him  or  not  as  he 
very  seldom  bad  to  call  for  help  there.  They 


were  always  willing  to  help.  At  any  rate, 
both  Barnett  and  the  plaintiff  stepped  upon 
the  truck,  laid  their  bands  upon  the  spool 
with  the  Intention  of  assisting  in  its  move> 
ment  when,  as  related  by  both  the  plaintiff 
and  Barnett,  the  driver  applied  bis  atxengOx 
to  the  spool  suddenly  and  wltbout  warning, 
rolling  it  so  as  to  catdi  tlie  foot  of  the  plaln^ 
tut  between  the  spool  and  the  plank  on  the 
bottom  of  the  truck  alongiride  of  it  crush- 
ing the  foot  Both  the  plaintiff  and  Barnett 
testified  that  neither  of  them  liad  applied 
any  force  to  the  spooL  They  both  admitted 
that  they  had  signed  a  statement  to  the 
effect  that  the  three  men  took  bold  of  the  reel 
of  wire  and  threw  It  around  for  the  puri>ose 
of  rolling  it  to  the  center  of  the  truclc  Sudi 
a  statement  was  admitted  in  evidence^  but 
they  both  denied  they  Intended  to  say  tliat 
either  of  them  applied  any  force  to  the  spool 
prior  to  its  movement  At  appropriate  times 
the  defendant  moved  for  a  nonsuit  for  a  di- 
rected verdict .  and  for  Judgment  notwith- 
standing the  verdict,  all  of  which  motions 
were  overruled.  The  case  was  submitted 
to  the  Jury  under  Instructions  to  which  no 
exceptions  were  taken.  The  Jury  returned 
a  verdict  for  the  plaintiff  in  the  sum  of 
$1,000.  From  a  judgment  thereon  defend- 
ant appeals. 

[1]  It  Is  the  appellant's  position  that  the 
relation  occupied  by  respondent  towards  the 
appellant  must  have  been  that  of  (1)  a  tres- 
passer ;  or  (2)  an  emergency  employe ;  or  (3) 
a  volunteer;  and  that  if  any  one  of  these, 
he  cannot  recover.  Appellant  then  concedes 
that  under  the  evidence  respondent  was 
neither  a  trespasser  nor  an  emergency  em- 
ploy6,  but  Insists  that  he  was  a  mere  volun- 
teer for  the  sole  accommodation  of  the  ap- 
pellant's driver  and  as  such  assumed  aU  of 
the  risks  of  the  service  upon  which  he  en- 
tered, and  is  only  entitled  to  the  protection 
due  to  a  trespasser,  namely,  protection 
against  wanton  or  wlUfnl  injury.  The  re- 
spondent takes  the  position  that  he  was  not 
a  trespasser,  nor  an  onergency  employe,  nor 
a  mere  volunteer,  but  that  in  helidng  to  un- 
load the  wire  he  was  facilitating  its  recep- 
tion by  Ills  own  employer,  in  whose  interest 
he  was  acting,  and  was  therefore  on  the 
truck  as  a  licensee  with  an  Interest  and  as 
such  was  entitled  to  the  same  protection  from 
the  negligence  of  the  appellant's  employ^ 
as  if  he  bad  beea  at  the  time  attending  to 
his  own  purely  private  affairs.  These  con- 
tentions present  the  only  question  discussed 
in  the  briefs.  It  lias  never  been  distinctly 
passed  upon  by  tliis  court 

[2]  It  is  doubtless  a  general  rale,  sustain- 
ed by  preponderating  authority,  that  one 
having  no  interest  la  the  work  to  be  perform- 
ed, who  voluntarily  assists  the  servant  of 
another,  whether  by  such  servant's  request 
or  otherwise,  does  not  thereby  become  a  serv- 
ant of  the  tatter's  master,  so  as  to  base  a 
claim  for  negligence  on  the  daty  ot  a  mas- 
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ter  to  bis  selrvant,  but  Is  a  mere  volunteer, 
assuming  the  risks  of  tbe  service,  to  vrhom 
the  master  o\res  no  duty,  save  to  protect  him 
from  wanton  or  wlllftil  Injury.  This,  of 
course,  in  the  absence  of  authority,  express 
or  implied,  In  the  servant  to  employ  as- 
sistance. 6  liabatt's  Master  and  Servant 
(2d  Ed.)  §  2801;  2  Cooley  on  Torts  (3d  Bd.) 
p.  1009;  Orlsaom  v.  Atlanta  &  Binnliigbam 
Air  Line  Ry.,  152  Ala.  110,  44  South.  661, 
13  li.  B.  A.  (K.  S.)  601  and  note,  126  Am.  St 
Bep.  20.  As  pointed  out  by  Labatt,  such  a 
volunteer  la  placed  in  this  dilemma: 

"That,  if  the  evidence  showa  that  he  was  not 
authorized  to  perform  as  a  servant  the  work  in 
'  question,  tbe  party  for  whom  the  work  was  done 
owed  him  uo  obligatioos  as  a  master,  while,  on 
the  other  hand,  if  bis  claim  to  be  pnt  on  the 
footing  of  a  servant  is  admitted,  the  doctrine  of 
common  employment  operates  as  a  bar  to  his  re- 
covery." 4  Labatt's  Master  and  Servant  (2d 
Ed.)  1 1563,  p.  4716. 

[3]  But  there  is  a  qnaliflcatlon  to  this  rule 
equally  as  well  settled  as  tbe  rule  itself.  It 
Is  thus  stated  by  Labatt: 

"The  rule  discussed  in  the  preceding  section 
is  subject  to  the  important  qualification  that, 
where  one  who  has  an  interest  in  the  work  to  be 
performed,  and  for  his  own  convenience,  or  to 
facilitate  or  ezi>edite  his  own  work,  or  that  of 
his  employer,  assists  tbe  servants  of  another,  at 
their  request,  or  with  their  consent,  he  is  not 
thereby  deprived  of  his  right  to  be  protected 
against  the  carelessness  of  the  other's  servants." 
4  Lrabatt's  Master  and  Servant  (2d  Bd.)  1 1564, 
p.  4718. 

See,  also,  Beach  on  Contributory  UegH- 
gence  (3d  Ed.)  |  348;  O'Donnell,  Adm'r,  ▼. 
Maine  Central  B.  Co.,  86  Me.  652^  30  Att. 
116,  25  Ia  R.  A.  668 ;  Meyer  v.  Kenyon-Ros- 
ing  Mach.  Co.,  05  Minn.  829,  104  N.  W.  182 ; 
Bason  v.  S.  .&  B.  T.  By.  Co.,  6B  Tex.  677,  67 
Am.  Bep.  606. 

Our  outline  of  the  positions  taken  by  the 
respective  parties  makes  it  clear  that  In  this 
'  case  there  Is  no  controversy  as  to  the  ex- 
istence either  of  the  foregoing  rule  or  of  the 
qnaliflcatlon.  Tbe  whole  controversy  is  as 
to  whether  the  plaintiff  in  this  action  falls 
within  the  disabilities  of  the  rule  or  the 
privileges  of  the  exception.  The  appellant, 
though  citing  many  other  decisions,  mainly 
relies  uiwn  the  dedsion  of  the  Supreme 
Court  of  Pennsylvania  in  Wlscham  v.  Rick- 
ards,  136  Pa.  109,  20  AtL  632,  10  L.  B.  A. 
97,  20  Am.  St  Rep.  900,  insisting  that  the 
case  is  an  exact  parallel  on  the  facts  with 
that  here,  and  urging  that  the  rule  in  that 
case  should  be  adopted  as  the  rule  here.  It 
Is  true  the  facts  there  were  similar  to  those 
found  here.  There  the  defendant  was  dellv* 
erlng  a  large  flywheel  at  the  factory  of  the 
plaintiff's  employer.  The  servants  of  both 
defendant  and  plaintUCs  employer  were  en- 
gaged in  unloading  the  wheel  from  a  wagon. 
Defendant's  foreman  called  for  help,  and 
plaintiff's  foreman  ordered  plaintiff  to  assist 
The  wheel  was  raised  from  the  wagon  by 
means  of  »  tope  and  chain  hanging  over  a 


scaffold  about  two  fbet  tAfgb.  leading  into  the 
doorway  of  the  building  into  which  it  was 
being  delivered.  Some  difficulty  was  experi- 
enced with  the  rope  and  chain,  and  the  wheel 
was  lowered  onto  the  scaffold,  so  that  it  lean- 
ed against  the  waU  of  tbe  buUding.  The  de- 
fendant's foreman  climbed  upon  the  wheel, 
loosened  the  chain,  and  in  stepping  down  his 
weight  caused  the  wheel  to  fall  and  injure 
the  plaintiff.  The  court  held  as  a  matter  of 
law  that  the  plaintiff  was  a  mere  volunteer, 
and  set  aside  the  verdict  for  the  plaintiff,  cit- 
ing and  laying  special  emidtasis  on  two  cases 
as  tending  to  support  that  course.  In  one, 
the  question  here  involved,  though  possibly 
present,  was  not  discussed.  In  the  other,  it 
was  not  possibly  present  on  the  facta. 

The  first  Is  an  English  case.  Potter  v. 
Faulkner,  1  B.  &  S.  800,  decided  in  1861. 
The  defendant's  porters  were  lowering  bales 
of  cotton  from  the  defendant's  warehouse 
and  his  carter  was  receiving  them  In  his  lor- 
ry or  cart  The  plaintiff,  who  was  waiting 
with  his  lorry  to  receive  a  load  of  cotton  for 
his  own  master,  at  the  request  of  the  defend- 
ant's carter,  assisted  him,  and,  In  consequence 
of  the  negligence  of  the  defendant's  porters 
above,  a  bale  of  cotton  fell  upon  him  and  in- 
jured him.  The  arguments  of  counsel  as  di- 
gested in  the  Elnglish  report  do  not  present 
the  qualification  to  the  nde  of  nonliability 
here  inv<dved,  and  the  dedaion  does  not  dis- 
cuss it  It  merely  says  that  the  plaintiff  in- 
tervened to  assist  the  servant  who  was  in 
tbe  cart  »><!,  so  Car  as  the  master  was  con- 
cerned, was  a  volunteer,  and  was  injured  by 
what  was  found  to  be  the  negligence  of  tbe 
defendant's  servants  in  the  warehouse.  Tbe 
court  held  that  the  plaintiff  could  not  re- 
cover, basing  Its  decision  on  the  case  of  Degg 
V.  Midland  By.  C!o.,  IRAN.  773,  a  case  in 
which  on  the  facts  the  question  here  Involved 
could  not  have  artsen. 

The  other  case  especially  emphasized  in 
the  Wlscham  Case  is  Flower  t.  Pennsylvania 
B.  C!o.,  69  Pa.  210,  8  Am.  Repi  261.  In  that 
case,  a  locomotive  being  at  a  water  station, 
the  fireman  asked  a  boy  of  10  years  stand- 
ing by  to  turn  on  the  water.  While  he  was 
climbing  on  tbe  tender  to  put  in  the  hose, 
the  remainder  of  the  train  was  allowed  to 
run  against  the  car  attached  to  the  engine. 
The  jar  threw  the  boy  under  the  wheels  and 
he  was  killed.  In  an  action  by  the  parents 
for  the  child's  death.  It  was  held  that  the 
company  was  not  liable.  A  mere  recital  of 
the  facts  shows  that  the  question  here  In- 
volved, and  which  was  also  involved  in  the 
Wlscham  Case,  was  not  in  any  sense  present 
in  the  Flower  Case. 

The  court  in  tbe  Wlscham  Case  also  dtes 
and  seeks  to  distinguish  in  particular  two 
cases  in  which  liability  was  sustained.  In 
the  first  of  these,  an  Ekigllsh  case,  Abraham 
V.  Reynolds,  6  H.  &  N.  142,  plaintiff,  the  serv- 
ant of  J.  ft  Ca,  who  were  emidoyed  by  the 
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defendants  to  carry  cotton  from  a  wardioose, 
was  receiving  the  cotton  Into  bis  lorry,  wben 
In  consequence  of  the  negligence  of  defend- 
ant's porters  In  lowering  the  bales  from  the 
uiHper  floor  of  the  warehouse  a  bale  fell  apon 
him.  It  was  held  that  the  plaintiff  and  de- 
fendant's servants,  not  being  under  the 
same  control,  were  not  so  employed  upon  a 
common  object  as  to  defeat  plaintifTs  action 
against  defendant  for  such  negligence.  Obvi- 
ously, the  facts  in  the  case  were  such  that 
neither  the  rule  nor  the  exception,  one  of 
which  it  is  conceded  by  both  parties  here  Is 
controlling  upon  the  facts  here,  could  possi- 
bly have  been  involved.  The  servants  of  the 
two  masters  were  neither  of  them  participat- 
ing in  the  other's  work.  There  was,  there- 
fore, no  question  of  a  volunteer.  The  ded- 
slon  has  no  bearing  upon  the  question  in- 
volved here  or  in  the  Wischam  Case,  one  way 
or  the  other. 

In  the  other,  also  an  English  case,  Wright 
V.  London  St  Northwestern  Ry.  Ca,  10  Q.  B. 
298,  the  facts  were  these:  The  plaintiff 
shipped  a  hetfer  in  a  box  car  of  the  defend- 
ant and  took  passage  on  the  same  train  him- 
sell  On  arriving  at  its  destination  the  car 
was  shunted  to  a  siding  to  get  the  heifer  ofC 
The  plaintiff  assisted  In  shunting  the  car, 
and  while  doing  so  the  box  car  was  run  into 
by  a  train  negligently  operated  by  the  de- 
fendant's servants.  The  box  car  was  driven 
against  the  plaintiff,  seriously  Injuring  him. 
It  was  held  that  the  defendant  waa  liable  for 
the  injury,  because  the  plaintiff  was  not  act- 
ing merdy  as  a  volunteer,  and  he  was  not  a 
fellow  servant,  but  only  assisted  the  defend- 
ant's servants  in  delivery  of  his  own  goods 
on  his  own  behalf,  thus  clearly  recognizing 
the  exception  to  the  rule  as  to  volunteers  as 
above  quoted  from  Labatt  The  Pennsyl- 
vania court  seeks  to  distinguish  this  case 
from  the  Wischam  Case,  on  the  sole  ground 
that  the  person  Injured  was  acting  in  his 
own  interest,  overlooking  the  other  brandi  of 
the  exception  to  the  rule  as  to  volunteers, 
namely,  that  the  servant  assisting  the  serv- 
ants of  another  in  the  interest  of  his  own 
master  is  also  exempt  from  the  disabilities  of 
a  mere  volunteer. 

It  seems  clear  to  us  that  the  Wright  Case 
cannot  be  soundly  distinguished  either  from 
the  case  before  us  or  from  the  Wischam 
Case,  when  the  qualification  to  the  rule  as 
to  volunteers  Is  fully  applied.  It  seems  to  us 
that  a  bare  recital  of  the  facts  as  found  In 
the  opinion  In  the  Wischam  Case  demon- 
strates that  the  court.  In  order  to  deny  lia- 
bility on  the  ground  that  plaintiff  was  a 
mere  volunteer,  was  forced  to  find  as  a  mat- 
ter of  foot  that  the  plaintiff  had  no  interest 
is  the  work  which  he  undertook  to  assist  the 
defendant's  servants  in  performing,  and  this 
upon  evidence,  not  only  capable  of  the  infer- 
ence, but  hardly  capable  of  any  other,  that 
be  was  asslBtlng  In  order  to  facilitate  the 


reception  of  the  wheel  by  hla  own  master, 
and  was  thus  assisting  solely  to  advance  his 
own  master's  interest.  He  was  in  no  sense 
a  mere  bystander  or  a  stranger,  yet  much  of 
the  court's  argument  seems  to  assume  that 
be  was.  He  was  assisting  In  the  delivery  of 
his  own  master's  goods,  and  in  his  own  mas- 
ter's behalf.  Just  as  clearly  as  was  the  plain- 
tiff acting  in  his  own  behalf  in  the  Wright 
Case,  which  the  court  seeius  to  differentiate. 
The  court  based  its  decision  on  the  bare  cir- 
cumstance that  "the  delivery  from  the  wAgon 
to  the  platform  was  not  quite  completed  when 
the  accident  happened,"  but  that  also  was  the 
case  in  each  of  the  Blnglish  decisions  from 
which  the  court  was  seeking  to  distinguish 
the  Wischam  Case.  To  make  that  fact  a  con- 
trolling distinction  is  to  overlook  the  only 
basis  for  invoking  either  the  rule  or  the  ac- 
knowledged exception,  namely,  that  the  in- 
jured man  was  participating  in  the  work  of 
atiother;  If  to  advance  the  other's  interests 
then  he  was  a  volunteer,  but  if  to  advance 
the  interests  of  himself  or  his  own  master 
then  he  was  not  a  volunteer.  It  is  only 
where  the  work  in  hand  is  that  of  another 
than  the  injured  person  or  his  master  that 
either  the  rule  or  the  exception  can  be  In- 
volved at  all.  Therefore,  by  basing  its  con- 
clusion that  the  injured  man  was  a  mere 
volunteer  on  the  fact  that  the  delivery  was 
not  complete  and  was  the  work  of  defend- 
ant, the  court  Ignores  the  very  existence  of 
the  exception.  If  the  line  la  properly  dravni, 
as  it  is  admitted  by  counsel  for  both  sides 
that  it  is,  between  a  iHire  volunteer  without 
any  interest,  either  personal  to  himself  or 
to  his  own  master,  and  a  licensee  having  an 
interest,  ^tfaer  on  his  own  or  his  master's 
account,  then  it  is  dbvious  that  the  question 
is  always  one  of  intereit  at  a  fact.  Where, 
therefore,  there  is  any  evidence,  or  justifiable 
inference  from  evidence,  upon  which  ordi- 
nary minds  might  reasonably  differ  as  to  the 
fact  of  interest,  the  question  Is  one  for  the 
jury  to  determine  under  proper  instructions. 
This  is  but  an  application  of  a  familiar  prin- 
ciple always  Invoked  by  this  court  whenever 
the  sufilclency  of  evidence  to  sustain  a  ver- 
dict is  challenged.  Young  v.  Aloha  XJumber 
Co.,  63  Wash.  600,  116  Pac.  4;  Brown  v. 
Walla  Walla,  76  Wash.  670,  186  Paa  U66. 

[4-6]  The  line  between  liablll^  and  nonlia- 
bility— licensee  and  volunteer — must  of  neces- 
sity be  drawn  sharply  between  any  interest 
in  the  work  in  hand  and  no  such  interest, 
else  the  rule  would  be  without  substance  or 
certalnt7'  The  moment  the  court  can  say 
that  the  relation  of  the  injured  person,  or 
that  of  his  own  master,  to  the  work  was  such 
that  he  might  reasonably  be  exi)ected  to  have 
some  Interest  in  the  time  or  manner  of  its 
performance — ^that  is  to  say,  an  intereat,  as 
distinguished  from  the  mere  ourioaUy  or  of- 
/ioioiuneaa  which  characterizes  the  simple  in- 
termeddler— that  moment  the  question  be- 
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comes  one  for  fhe  Jvxy.  Where  there  Is  any 
evidence  tending  to  establish  such  a  relation 
to  the  work  as  might  excite  such  an  Interest, 
the  court  cannot  go  farther  and  attempt  to 
say  whether  it  did  so  or  not.  That  would  be 
to  weigh  the  evidence,  which  is  always  the 
province  of  the  Jury.  The  possible  qualitv  of 
the  interest  which  the  evidence  tends  to  es- 
tablish under  the  rule  is  for  the  court  to 
define.  The  probable  gtiaiUitv  of  the  interest, 
as  sufficient  or  Insufficient  to  Justify  the  in- 
jured person  In  participating  in  the  work,  is 
for  the  Jury  to  determine  by  weighing  the 
evidence.  The  qualitative  tendency  of  the 
evidence  Is  for  the  court;  its  quantitative 
sufficiency  Is  for  the  Jury. 

Because  of  the  similarity  of  its  facts  to 
those  here  and  the  deserved  high  standing  of 
the  court  from  which  the  Wischam  decision 
emanates,  we  have  felt  impelled  to  state  at 
length  our  reasons  for  declining  to  follow  It. 
It  Is  the  only  case  to  which  our  attention 
has  been  called,  or  which  we  have  been  able 
to  find,  in  which  it  has  been  held  that  the 
consignee,  or  the  servant  of  the  consignee,  of 
goods  or  materials,  who  assists  the  servants 
of  a  carrier  in  unloading  or  delivery,  has 
been  held  to  be  a  mere  volunteer,  with  no 
greater  rights  than  those  of  a  trespasser. 
On  the  other  baud,  there  are  many  cases, 
both  English  and  American,  whldi  hold  the 
contrary.  The  English  cases  of  Holmes  T. 
Northeastern  Ry.  Co.,  4  Exch.  254,  and 
Wright  V.  London  &  N.  W.  Ry.  Co.,  supra, 
were  cases  In  which  the  consignee,  partici- 
pating personally  in  the  work  of  delivery, 
was  hdd  not  a  mere  volunteer,  but  as  hav- 
ing such  an  Interest  in  the  work  as  to  be  en- 
titled to  recover  for  Injuries  resulting  from 
the  negligence  of  the  defendant  or  its  em- 
ploy^ The  same  doctrine  is  now  generally 
sustained  In  the  United  States. 

In  O'Donnell  v.  Maine  Central  R.  Co.,  86 
Me.  552,  30  Aa  U6,  26  L.  R.  A.  658,  the 
facts  as  stated  in  the  opinion  were  briefly 
as  follows: 

"It  appears  that  the  Maine  Central  Railroad 
Company,  while  engaged  in  transporting  earth 
for  its  own  use,  undertook  to  deliver  some  earth 
for  the  use  of  Mr.  H.  N.  Jose ;  and  the  evidence 
tends  to  show  that  the  crew  in  charge  of  the 
gravel  train  requested  the  men  employed  by  Mr. 
Jose  to  assist  in  dumping  the  earth  out  of  the 
cars,  and  that,  while  so  engaged,  a  broken  car, 
unevenly  loaded,  tipped  over,  and  fell  upon  one 
of  Mr.  Jose's  men  (Thomas  Welch),  and  inflict- 
ed injuries  of  which  he  afterwards  died." 

The  court,  sustaining  a  recovery  on  the 
part  of  decedent's  administrator,  said: 

"The  distinction  running  through  all  the  cases 
is  this:  That,  where  a  mere  volunteer — that  is, 
one  who  has  no  interest  In  the  work — undertakes 
to  assist  the  servants  of  another,  he  does  so  at 
'his  own  risk.  In  such  a  case  the  maxim  of  re- 
spondeat superior  does  not  apply.  But  where 
one  has  an  interest  in  the  woric,  either  as  coA- 
signee,  or  the  servant  of  a  consignee,  or  in  any 
other  capacity,  and,  at  the  request  or  with  the 
eoneent  of  another's  servants,  undertakes  to  as- 
sist them,  he  does  not  doiso  at  his  own  risk,  and, 
if  injured  by  their  carelessness,  their  master  is 
responsible.    In  such  a  case  the  maxim  of  re- 


spondeat superior  does  apply.  The  hinge  on 
which  the  cases  turn  is  the  presence  or  absence 
of  self-interest.  In  the  one  case,  the  person  in- 
jured is  a  mere  intruder  or  officious  intermed- 
dler ;  in  the  other,  he  is  a  person  in  the  regular 
pursuit  of  liis  own  business,  and  entitled  to  the 
same  protection  aa  any  one  whose  business  rela- 
tions with  the  master  expose  him  to  injury  from 
the  carelessness  of  the  master's  servants." 

On  no  sound  principle  can  that  case  be 
distinguished  either  on  the  facts  or  on  the 
law  from  the  one  here  under  consideration. 
It  Is  true  that  the  O'Donnell  decision  under- 
takes to  distinguish  that  case  from  the 
Wischam  Case,  not  by  discussing  the  facts  in 
evidence  In  the  Wischam  Case,  but  by  tak- 
ing the  conclusion  of  the  Pennsylvania  court 
on  the  facts  as  the  basis  of  the  distinction, 
stating  that: 

"The  court  found  aa  a  matter  of  fact  that  the 
plaintifF  was  a  mere  volunteer,  having  no  inter- 
est in  the  work  which  he  undertook  to  assist  the 
defendant's  servants  in  performing,"  etc. 

In  view  of  the  fact  that  all  questions  of 
fact,  where  there  Is  any  evidence  from  which 
two  Inferences  can  be  drawn,  are  in  this 
state  questions  for  the  Jury,  such  a  distinc- 
tion is  without  fi>rce  here. 

In  Meyer  v.  Kenyon-Rosiifg  Mach.  Co.,  96 
Minn.  829,  104  N.  W.  132,  the  plaintiff,  who 
was  interested  with  two  others  in  the  pur- 
chase of  a  threshing  machine,  was  injured 
throuf^  the  negligence  of  a  servant  of  the 
machine  company,  whom  the  plaintiff  was 
voluntarily  assisting  In  setting  up  the  ma- 
chine preparatory  to  delivery.  The  court, 
following  the  rule  announced  In  the  O'Don- 
nell Case,  reversed  the  directed  Judgment 
for  the  defendant  and  ordered  a  new  trial. 

In  Eason  v.  S.  &  B,  T.  Ry.  Co.,  66  Tex. 
577,  57  Am.  R^.  606,  the  trial  court  bu»- 
tained  a  demurrer  to  the  plaintiff's  com- 
plaint. On  appeal  the  Snpreme  Court  stated 
the  facta  as  follows: 

"Does  the  appellant's  petition  bring  his  case 
within  this  principle?  He  was  not  an  employ^ 
of  the  railway  company,  but  of  the  owners  of  the 
mill,  who  shipped  lumber  by  the  company's  cars. 
His  business  was  to  load  lumber  upon  the  cars 
for  his  employers.  The  car  which  he  attempted 
to  couple  to  the  train  was  placed  in  the  situation 
it  occupied  for  the  purpose  of  being  loaded  with 
lumber  by  the  servants  of  Carlisle  &  Snelling, 
who  owned  the  mill.  It  was  so  located  that  lit 
could  not  be  conveniently  loaded,  and  to  have  it 
hauled  upon  the  track  was  a  motter  of  interest 
to  the  plaintifirs  employers.  This  fact  was  call- 
ed to  the  attention  of  the  conductor  by  the  ap- 
pellant himself,  octingin  behalf  of  his  employers, 
Carlisle  &  Snelling.  The  conductor  consented  to 
his  request,  but,  being  short  of  brakemen,  asked 
the  appellant  to  couple  the  car  to  the  one  imme- 
diately in  front  of  it,  which  the  latter  consented 
to  do,  and,  in  its  performance,  received  the  in- 
jury complained  of,  tiurongh  the  negligence  of  the 
ene^eer. 

The  lower  court  was  reversed,  and  the 
cause  remanded  for  triaL  See,  also,  Rail- 
road V.  Ward,  98  Tenn.  123,  88  S.  W.  727,  60 
Am.  St  Rep.  848;  Street  Railway  Co.  ▼. 
Bolton,  43  Ohio  St  224,  1  N.  a  338,  64  Am. 
B«p.  803;  Kelly  v.  Tyra,  108  Minn.  176, 
U4  N.  W.  750,  116  N.  W.  636,  17  L.  R  A.  (N. 
S.)  334;  Johnson  ▼.  Clark  Afotor  Co.,  178 
Digitized  by  VjOOQlC 


ItSZ  PACIFIC  KHPOHTHB 


<Wash. 


Mich.  277,  189  N.  W.  80,  44  li.  B.  A.  (N.  S.) 
830. 

Of  the  cases  dted  by  the  appellant.  In  only 
one,  SETC  the  Wischam  Case,  could  the  ques- 
tion here  Involyed  have  arisen.  That  Is 
the  case  of  Longa  v.  Stanley  Hod  Elev.  Co., 
69  N.  J.  Law,  31,  54  Atl.  251.  Though  the 
question  here  inyolved  might  hare  been 
raised  on  the  facts.  It  was  not  discussed  In 
the  opinion,  nor  is  there  anything  in  the 
opinion  to  show  that  It  was  ever  presented. 

In  the  following  cases  neither  the  Injured 
person  nor  his  employer  had  any  Interest, 
however  remote.  In  the  work  which  the  In- 
jured person  volunteered  to  perform :  Baynes 
v.  BllUngs,  30  R.  I.  53,  73  Atl.  625 ;  Flower 
V.  Pennsylvania  R.  Co.,  supra;  Mayton  v.  T. 
&  P.  R.  Co.,  68  Tex.  77,  51  Am.  Rep.  637; 
Cincinnati,  N.  O.  &  T.  P.  R.  Co.  7.  FinneU's 
Adm'r,  108  Ky.  135,  56  S.  W.  902,  67  L.  B. 
A.  266;  Marshall  &  B.  T.  Ry.  Co.  v.  Slrman 
(Tex.  Civ.  App.)  153  S.  W.  401. 

In  Walker  v.  El  Paso  Elec.  Ry.  Co.,  108 
Tex.  259,  126  S.  W.  262,  the  injured  servant 
of  an  engineering  company  was  by  contract 
on  request  to  become  the  servant  of  an 
electric  company,  and  was  injured  while  as- 
sisting the  servants  of  the  latter  company. 
His  relation  was  that  of  any  other  con- 
tractual servant 

The  following  cases  hinge  upon  tiie  fact 
that  the  injured  servant  voluntarily  stepped 
out  of  his  proper  line  of  employment  to  as- 
sist another  servant  of  the  same  master  In  a 
different  branch  of  the  work.  They  are  In 
no  sense  applicable  to  the  case  here  pre- 
sented. Osborne  v.  Knox  tc  lincoln  B.  R., 
68  Me.  49,  28  Am.  Rep.  16;  Patterson  v. 
North  Carolina  Lumber  Co.,  145  N.  C.  42,  58 
S.  E.  437;  Idndqulst  v.  King's  Crown  Plas- 
ter Co.,  139  Iowa,  107,  117  N.  W.  46 ;  Texas 
&  N.  O.  Ry.  Oo.  V.  Skinner,  4  Tex.  Civ.  App. 
661,  23  S.  W.  1001;  Bvarts  v.  St  Paul,  M. 
&  M.  R.  Co.,  66  Minn.  141,  67  N.  W.  469,  22 
L.  R.  A.  663,  45  Am.  St  Rep.  460. 

In  the  following  cases  the  Injured  person 
was  an  "emergency  servant"  employed  by 
the  defendant's  servant  In  each  case  he 
was  held  a  fellow  servant  of  the  servant  em- 
ploying blm  for  whose  negligence  on  that  ac- 
count he  could  not  recover.  The  distinction 
from  the  case  here  Is  too  obvious  to  require 
discussion.  Gunderson  v.  Eastern  Brewing 
Co.,  71  Misc.  Rep.  619,  180  N.  X.  Supp.  785 ; 
Cannon  v.  Fargo,  138  App.  Dlv.  20,  122  N. 
T.  Supp.  676;  Jackson  v.  Southern  By.,  73 
S.  C.  557,  54  S.  E.  231. 

[7]  We  are  constrained  to  hold  that  under 
the  evidence  here  presented  the  question 
whether  the  respondent  was  expediting  or 
furthering  the  business  of  his  own  master, 
so  as  to  take  him  out  of  the  category  of  mere 
volunteers,  was  one  for  the  Jury.  The  In- 
ference is  clear  that  it  was  his  and  Bar- 
nett's  duty  to  thdr  own  master  to  receive 
and  store  the  wire.  It  cannot  be  said  as  a 
matter  of  law  that  in  assisting  to  unload 


it  they  were  not  fticOltatlng  or  expediting 
their  work  and  primarily  serving  their  own 
convenience. 

The  question  of  contributory  ne^gence, 
though  raised  In  the  appellant's  answer  and 
in  the  motion  for  a  nonsuit,  Is  not  discussed 
In  the  briefs.  In  any  event,  a  careful  con- 
sideration of  the  evidence  convinces  us  that 
the  question  was  one  for  the  Jnry.  We  find 
no  error  In  the  record  warranting  a  reversaL 

The  Judgment  Is  afflrmedL. 

MORRIS,  a  J.,  and  FULLBRTON  an* 
CHADWICK,  JJ.,  concur. 


CITY  OF  CHEHALIS  v.  ROBINSON  et  aL 
(No.  12502.) 

(Supreme  Court  of  Washington.    Nov.  9, 191S.) 

1.  JUDOMKNT  «S»735  —  BBS  JUDICATA  —  MaT> 

TEBS  Odtbidb  Issoes— Lxen  OF  Spxciai.  As- 
sessment—Fobeclostthb  Pboczedinos. 
In  an  action  bronght  to  foreclose  the  lien 
of  a  street  improvement  assessment  against  de- 
linquent property  holders,  wherein  it  appeared 
that  only  a  part  of  the  property  owners  were 
delinquent,  and  that  the  only  question  at  issue 
and  adjudicated  was  the  amount  of  the  defend- 
ants' liability,  a  judgment  holding  that  the 
defendants  were  liable  to  an  assessment  on  the 
basis  of  the  original  estimate,  instead  of  on  the 
basis  of  the  contract  price,  which  exceeded  such 
estimate,  was  not  conclusive  as  to  the  amount 
which  the  contractor  was  entitled  to  recover 
from  the  city  under  his  contract 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  {§  1263,  1265;   Dec.  Dig.  «=»735.] 

2.  Municipal  Cobporations  «=>372— Stkeet- 

IllIFBOVEMENTS  —  PbOCBEDS   OF  ASSESSMENT. 

As  between  the  city  and  the  street  improve- 
ment contractor,  the  latter  was  entitled  to  a  sum 
collected  by  the  city  on  account  of  an  assess- 
ment levied  to  Batisfy  the  contractor,  less  the 
city's  claim  on  the  fund  for  costs  of  publica- 
tion, Bupervisloo,  inspection,  and  the  like, 
though,  by  mistake,  the  original  estimate  of  the 
cost  of  the  improvement  was  less  than  the  con- 
tract price. 

[Ed.  Note. — ^For  other  cases,  see  Municipal 
Corporations,- Gent  Dig.  IS  905-807;  Dec.  Dig. 
«=»372.] 

3.  Judgment  «=»738— Res  Judicata- Issues 
Immatebiai.  to  Judomkniv-Mandamus. 

In  mandamus  proceedings  brought  by  a 
street  improvement  contractor  to  compel  the 
city  to  make  a  reassessment  wherein  certain 
property  owners  intervened,  alleging  that  the 
contractor  had  been  overpaid,  and  that  the  prop- 
erty of  the  assessment  district  had  not  l>een  t>en- 
efited  in  excess  of  a  sum  less  than  that  which 
had  been  paid  to  him,  a  judgment  dismissing 
the  proceedings  was  not  conclusive  as  to  the 
amount  which  the  contractor  was  entitled  to- 
recover,  where  it  appeared  that  under  the  stat- 
ute then  controlling  no  reassessment  could  be 
made,  and  that  hence  the  same  judgment  most 
necessarily  have  been  rendered  had  the  conten- 
tions of  interveners  been  determined  against 
them. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  §§  1263,  1266;  Dec.  Dig.  «=>735.] 

4.  Municipal  Cobpobations  ®s»514r— Stbkr 
Imfbovements — Reassessment. 

Under  the  law  existing  in  1907  (BaUinger's- 
Ann.  CodM  &  St  S  943)  and  governing  the  pro- 
cedure for  levying  aqj^essments  for  street  im- 
provements in  cities  of  the  third  dass,  there- 
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can  be  no  reaaaeasment  of  property  benefited  in 
excess  of  the  original  estimate,  even  though 
such  estimate  fall  below  the  contract  price  or 
actual  cost  of  the  improvement. 

[Ed.   Note. — For  other  cases,   see  Monicipai 
Corporations,  Cent  Dig.   §S   1207-1216;    Dec. 
Dig.  «=>514.] 
5.  Mdnigifai.  Corposations  ®=>514— Stbkbt 

Imfboveuents — Reassessment-;What  Law 

QOVEKNS. 

Where  the  law  existing  at  the  time  of  the 
making  of  an  assessment  for  street  improve- 
ments precluded  a  reassessment  of  property  ben- 
efited m  excess  of  the  original  estimate,  snch 
reassessment  could  not  be  aathorized  by  a  sab- 
ae^uent  statute. 

[£d.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {{  1207-1215:  Dec. 
Dig.  <S=>514.i 

€.  Municipal    Cobforationb   €=°523  —  Im- 
PB0VEMENT8—A8SESSMENT8— Refund. 

Certain  property  owners  objected  to  paying 
a  street  improvement  assessment  because  the 
contract  price  exceeded  the  amount  of  the  orig- 
inal estimate,  and,  on  judgment  bein^  rendered 
against  them  on  ue  basis  of  the  original  esti- 
mate, the  amoant  of  the  judgment  was  paid 
into  court.  Thereafter  property  owners  who 
had  voluntarily  paid  the  full  amount  of  their  as- 
sessments claimed  a  right  to  be  reimbursed 
from  the  money  in  court,  though  their  payments 
had  been  turned  over  to  the  contractor.  The 
contractor  had  been  paid  a  sum  in  excess  of  the 
original  estimate,  but  less  than  the  contract 
price.  Held,  that  Rem.  &  Bal.  Code,  §  7892, 
providing  that  local  improvement  funds  in  the 
city  treasury  in  excess  of  the  sum  required  to 
pay  for  the  improvements  shall  be  refunded  to 
those  paying  into  the  fund,  did  not  authorise 
payment  to  claimants  of  the  fund  in  court;  such 
statute  making  no  provision  for  a  refund  where 
the  sum  paid  is  less  than  the  whole  cost  and  ex- 

gense,  though  in  excess  of  the  sum  that  could 
ave  been  lawfully  collected  from  the  property 
owners. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §S  1232-1236;  Dec. 
Dig.  <S=>528.] 

Department  2.  Appeal  from  Superior 
Court,  Lewis  County;  A.  B.  Rice,  Judge. 

Action  by  the  City  of  Chehalls  against 
George  A.  Robinson  and  others.  From  the 
Judgment,  all  parties  appeoL  Reversed  and 
remanded,  with  directions. 

Forney  &  Ponder  and  S.  a  White,  all  of 
Cbeballs,  and  W.  W.  Langborne,  for  appel- 
lant W.  A.  Reynolds,  of  Cbeballs,  for  re- 
spondent 

FULLERTON,  J.  On  February  18,  1907, 
the  dty  of  Chehalls,  a  dty  of  the  third 
dass,  by  resolution  declared  Its  Intention  to 
Improve  certain  portions  of  Cascade  avenue, 
a  street  In  snob  dty,  at  the  expense  of  the 
abutting  property  holders.  The  resolution 
conformed  in  its  redtals  to  the  requirement 
of  the  statute  then  In  force  relative  to  the 
Initiating  a  street  Improvement  In  cities  of 
the  third  class,  and,  among  other  tblngs, 
stated  the  estimated  cost  of  the  improvement 
to  be  $6,000.  A  time  was  appointed  for 
hearing  protests  against  the  proposed  Im- 
provement, and  after  such  bearing  an  ordi- 
nance was  passed  creating  an  assessment  dis- 
trict, directing  the  improvement  to  be  made^ 


and  providing  that  the  costs  tbereof,  save 
the  costs  of  putting  in  the  street  Intersection, 
should  be  borne  by  an  assessment  upon  the 
property  in  the  district  created  which  would 
be  benefited  by  the  improvement'  There- 
after a  call  for  bids  for  performing  the  work 
was  made,  and  a  contract  let  for  the  work  to 
the  appellant  Robinson  for  the  sum  of  $14,- 
812.00.  After  the  contract  was  let  the  dty 
caused  an  assessment  to  be  levle(>  upon  the 
property  located  In  the  assessment  district 
for  the  amount  of  the  contract  price  and  the 
expenses  It  bad  Incurred  In  the  prosecution 
of  the  proceedings,  less  $2,912.66,  the  costs 
of  the  street  intersections,  which  the  dty 
paid  from  Its  general  fund.  The  assessment 
roll  was  placed  In  the  bands  of  the  city  treas- 
urer for  collection,  and  subsequent  thereto 
certain  of  the  property  holders  voluntarily 
paid  the  amounts  of  their  respective  assess- 
ments, the  total  aggregating,  when  taken 
with  the  amoant  paid  by  the  dty,  the  sum  of 
$9,313.72.  This  sum  was  paid  over  to  the 
contractor. 

Certain  of  the  property  bolders,  however, 
refused  to  pay  their  assessments,  and  fore- 
dosure  proceedings  were  begun  against  them 
to  recover  the  amoant  thereof.  The  property 
holders  thus  sued  defended  against  the  fore- 
doBure,  and  obtained  a  Judgment  of  the 
court  to  the  effect  that  they  were  liable  to 
pay  on  account  of  the  assessment  on  a  basis 
of  the  original  estimate  of  the  cost,  instead 
of  the  actual  cost;  that  Is,  on  a  basis  of  a 
liability  to  the  amount  of  $6,000,  Instead  of 
$16v269.  The  sums  for  which  the  defend- 
ants were  so  held  liable  aggregated  $2,- 
382.91,  and  this  sum  was  paid  Into  the  regis- 
try of  the  court  by  them  In  satisfaction  of 
the  assessment  levied  upon  their  respective 
properties,  and  subsequently,  on  the  order 
of  the  court,  paid  over  to  the  dty  treasurer. 
After  this  sum  bad  been  paid  to  the  dty 
treasurer,  certain  of  the  abutting  property 
holders  who  had  theretofore  voluntarily  paid 
the  amounts  assessed  against  their  several 
properties  filed  claims  with  the  dty  treas- 
urer, severally  contending  that  they  bad  paid 
on  account  of  the  assessments  a  sum  in  ex- 
cess of  the  amount  that  could  be  lawfully 
collected  from  them,  and  asked  that  they  be 
allowed  a  refund  to  the  amount  of  the  excess 
BO  paid. 

The  city  of  Chehalls  also  claimed  a  rebate 
out  of  the  sum  i>ald  In  on  account  of  expens- 
es paid  by  It  In  the  prosecution  of  the  Im- 
provement proceedings  and  on  account  of  an 
alleged  overpayment  for  paving  the  Intersec- 
tions of  the  streets.  The  contractor  claimed 
the  fund  on  account  of  the  balance  remain- 
ing unpaid  upon  bis  contract  The  dty 
thereupon  again  paid  the  money  into  the  reg- 
istry of  the  superior  court,  and  filed  a  com- 
plaint in  Interpleader  therein,  setting  out 
the  facts  leading  up  to  Its  acquisition  of 
the  fund,  the  fact  that  Tarioos  dalms  bad 
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been  made  tbento,  and  aaked  tbe  court  to 
adjudge  to  whom  the  fund  rightly  belonged. 
Tbe  property  holders  claiming  a  refund  ap- 
peared in  the  action,  and  filed  answers  con- 
testing the  claim  ot  the  city  and  the  contrac- 
tor to  any  part  of  the  fund,  and  contending 
that  the  contractor  had  been  wrongfully  paid 
by  the  city  a  sum  in  excess  of  the  amount  be 
was  lawfully  entitled  to  under  hia  contract, 
namely,  tbe  sum  of  $3,313.72,  being  tbe  dif- 
ference between  16,000,  the  sun  the  court 
bad  held  could  be  lawfully  collected  from 
tbe  property  holders,  and  $9,313.72,  which 
bad  been  voluntarily  paid  in  by  them,  pray- 
ing that  the  city  be  required  to  pay  tbe  lat- 
ter sum,  with  interest  into  the  registry  of 
the  court,  and  that  tbe  total  of  these  sums 
be  refunded  to  the  property  holders  volunta- 
rily paying  their  assessments  in  proportion 
to  the  respective  amounts  so  paid. 

While  the  action  was  pending  in  this  condi- 
tion tbe  contractor  instituted  a  proceeding 
in  mandamus  In  tbe  superior  court  against 
the  dty  of  Chehalis— 

"to  require  it  to  make  reassessment  to  pay  him 
the  balance  alleged  by  him  to  be  due  under  his 
contract  with  the  city  in  the  sum  of  $5,498.78, 
to  which  the  city  filed  an  answer  denying  its 
liability,  and  alleeinK  that  be  bad  been  overpaid 
the  sum  of  $3313.72,  and  denying  bis  right  to 
a  reassessment 

"That  A.  S.  Cory,  A.  R.  Bechaud,  Ed.  Deggel- 
ler,  and  other  property  owners  in  said  local 
improvement  district  No.  42  by  leave  of  court 
intervened  in  said  mandamus  proceedings,  and 
contested  the  right  of  Robinson  to  reassess  any 
property  owner  in  said  district,  alleging  he  had 
been  overpaid  as  aforesaid ;  that  the  property 
in  said  improvement  district  bad  not  been  ben- 
efited exceeding  $6,000.  (All  proceedings  in 
the  interpleader  case  aforesaid  was  by  agree- 
ment of  counsel  stayed  until  the  determination 
of  said  mandamus.)  Said  proceedings  came  on 
to  be  tried  on  tbe day  of  June,  1912,  be- 
fore Judge  Mason  Irwin,  at  Chehalis,  evidence 
was  introduced  on  both  sides,  and  the  case  tried 
on  tbe  issues  and  on  the  merits,  and  on  the 

day  of  March,  1913,  said  court  made  and 

entered  its  findings  of  fact  and  judgment  deny- 
ing Robinson's  petition  and  dismissteig  said  pro- 
ceedings, with  costs  against  Robinson.  No  ap- 
peal was  ever  taken  by  Robinson  from  said  find^ 
ings  and  final  judgment  and  decree,  and  the 
same  stands  in  full  force  and  effect." 

After  tbe  termination  of  tbe  mandamus 
proceedings  tbe  contractor  answered  in  tbe 
interpleader  action,  making  claim  to  the 
fund  then  in  the  registry  of  the  court  on  the 
theory  that  it  had  been  paid  to  the  dty  for 
bis  benefit.  Other  persons  voluntarily  pay- 
ing their  assessments  made  no  claim  to  tbe 
fund  or  appearance  in  tbe  action,  and  cer- 
tain others  filed  a  writing  disclaiming  any 
interest  in  the  fund,  and  asked  that  any  sum 
that  might  have  been  lawfully  due  them  had 
they  made  dalm  thereto  be  paid  over  to  tbe 
contractor. 

Tbe  court  heard  the  parties  appearing,  and 
at  the  oondusion  of  tbe  bearing  adjudged 
that  the  dty  of  Cheballs  bad  a  dalm  upon 
the  fund  In  the  registry  of  the  court  to  the 
extent  of  the  costs  paid  by  it  on  account  of 
the  improvement,  such  as  publishing  the  res- 
olution and  ordinance,  cost  of  supervision. 


Inspection,  and  the  like,  amounting  to  the  sum 
of  $346Jfi,  but  was  not  entitled  to  any  fur- 
ther recovery,  adjudged  that  tbe  balance  be 
prorated  among  tbe  property  holders  who 
had  paid  their  asseasmenta  in  foil,  regnnllewa 
of  whether  they  bad  or  had  not  made  daim 
to  the  fund,  and  regardless  of  whether  they 
had  or  had  not.  waived  anj-  claim  thereto,  ad- 
judged that  the  refund  claimants  were  not 
entitled  to  recover  against  tbe  dty  for  tbe 
amount  of  tbe  dalmed  overpayment  to  the 
contractor,  and  adjudged  that  tbe  contractor 
was  not  entitled  to  any  pert  of  tbe  fund.  All 
of  the  parties  appeal. 

l%e  assignments  of  error  of  tiie  aereral 
appellants,  while  logically  arranged  from  the 
view  point  of  counsel,  cannot  well  be  noticed 
In  tbe  order  in  which  they  are  presented 
without  needless  repetition,  but,  aa  they  pre- 
sent certain  fundamental  questions,  we  shall 
discuss  them  without  regard  to  whidi  of  tbe 
appellants  made  tbe  spedflc  nsnlgiunent  ang- 
gesting  the  questi<Hi. 

[1]  As  a  basis  for  its  judgment  against  tbe 
contractor,  tbe  trial  court  foimd  that  he  bad 
been  "more  than  fully  paid  all  to  wbldi  he 
waa  lawfully  entitled"  under  hia  contract, 
and  consequently  waa  entitled  to  receive  no 
part  of  the  fund  then  in  tbe  registry  of  the 
court  This  finding  and  condnslon  was  rest- 
ed on  tbe  Judgment  entered  in  tbe  action 
brought  to  foreclose  tbe  lien  of  the  asaess- 
ment  against  the  delinquent  property  hold- 
ers. But  that  Judgmoit,  it  is  manifest,  de- 
termined nothing  more  than  the  matter  at 
issue  therein.  Tbe  defendants  in  that  action 
contended  that  their  property  waa  not  liable 
to  any  assessment  on  account  of  the  Improve- 
ment because  of  the  error  of  the  dty  in  first 
estimating  the  cost  of  the  work  at  a  cfertaln 
sum,  and  then,  without  further  notice  to  tbe 
property  owners,  letting  a  contract  for  tbe 
performance  of  tbe  work  at  a  cost  exceed- 
ing 2^  times  the  estimated  cost;  while  tbe 
dty's  contention  vras  that  the  pr<^)erty  was 
liable  for  tbe  full  amount  of  tbe  assessment, 
rhe  court,  however,  in  Its  final  Judgment,  did 
not  adopt  dther  of  these  contentions.  It 
held  the  property  of  tbe  defendants  liable 
to  an  assessment  on  the  basis'  of  the  original 
estlnuite  and  directed  a  decree  of  foredosure 
for  that  amount  Tbe  question  at  issue, 
therefore,  was  tbe  amount  of  the  defendants' 
liability,  and  that  question  only  was  adju- 
dicated in  the  action.  The  question  of  the 
amount  the  contractor  was  entitled  to  re- 
cover under  the  contract  was  not  in  issue  in 
tbe  proceedings,  and  consequently  was  not 
determined  thereby.  Nor  do  we  think  tbe 
prlndple  involved  .and  determined  in  tbe 
foredosure  proceedings  determines  the  ques- 
tion. It  is  true,  of  course,  that  had  all  tbe 
property  holders  in  the  assessment  district 
followed  the  course  taken  by  the  defendants 
in  tbe  foredosure  suit  tbe  dty  could  not 
have  recovered  against  them  In  excess  of  the 
estimated  coat  of  the  work.  And  it  1b  prob- 
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ably  true  also  that  In  such  a  case,  since  tbe 
city  Incurred  no  personal  liability  by  the  ex- 
ecDtion  of  the  contract,  the  ultimate  lecoyery 
of  the  omtractor  would  have  been  limited  to 
the  amount  recovered  by  the  dty,  namely, 
the  estimated  cost  of  the  work.  But  It  does 
not  follow  that  under  other  conditions  and 
under  other  dicumstanoes  the  result  must  be 
the  same. 

[2]  Chi  the  contrary,  the  contract  as  be- 
tween the  contractor  and  the  dty  was  a  val- 
id oUigatlon  to  the  full  extent  of  its  terms. 
The  mistake  in  the  preliminary  proceedings 
which  prevented  tbe  collection  of  the  assess- 
ment to  the  full  sum  levied  was  the  mistake 
of  tl\e  dty.  With  it  the  contractor  had  noth- 
iag  to  do.  Being  a  mistake  of  law  of  which 
be  might  have  taken  notice,  he,  of  course, 
must  bear  the  brunt  of  the  loss.  But  his 
rights  are  superior  to  those  of  the  dty,  and 
he  is  entitled  as  between  himself  and  the 
dty  to  any  sum  up  to  tbe  amount  of  bis  coor- 
tract  which  the  dty  bas  collected  on  account 
of  the  assessment,  and  which  it  is  not  bound 
by  some  superior  obligation  to  turn  over  to 
some  one  else. 

[3]  Again,  it  is  contended  that  the  con- 
tractor is  barred  from  asserting  any  right  to 
the  fund  now  In  court  by  reason  of  the  Judg- 
ment in  the  mandamus  proceedings  wherein 
he  sought  a  reassessment  of  the  property 
benefited.  We  have  quoted  in  the  statement 
all  that  the  record  contains  concerning  those 
proceedings.  It  will  be  observed  therefrom 
that,  while  certain  of  tbe  property  holders 
intervened  in  that  proceeding  and  alleged 
that  the  contractor  had  been  overpaid,  and 
that  the  property  of  the  assessment  district 
had  not  been  benefited  in  a  sum  exceeding 
$6,000,  it  Is  not  shown  that  the  coort  de- 
termined these  questions,  or  that  they  were 
necessary  to  be  determined  in  order  to  sus- 
tain the  judgment  entered  by  the  court.  On 
the  contrary,  the  Judgment  was  simply  a 
Judgment  dismissing  the  proceedings,  with 
costs  against  the  contractor;  a  Judgment 
which  necessarily  must  have  followed  had 
these  questions  been  determined  against  the 
interveners.  This  is  dear  from  the  nature 
of  the  case. 

[4,5]  Under  tbe  law  then  existing  govern- 
ing the  procedure  for  levying  assessments 
for  street  improvements  in  cities  of  the  third 
dass,  as  we  had  theretofore  and  have  since 
construed  it,  there  can  be  no  reassessment  of 
property  benefited  in  excess  of  the  original 
estimate,  even  though  sudi  estimate  fall  be- 
low the  contract  price  or  actual  cost  of  the 
improvement.  'J%e  prlndple  Involved  is  stat- 
ed in  Knehl  v.  City  of  Edmonds,  148  Pac. 
19,  where  also  will  be  found  the  sustaining 
authorities  In  the  following  language: 

"To  sustain  this  proceeding  is  to  say  that  the 
property  owners  have  no  rights  that  cannot  be 
destrojred  by  the  Legislature.  We  are  willing 
to  grant  that  the  Legislature  may  define  any 
procedure  or  amend  in  any  way  an  existing  pro- 
cedure pending  the  collection  of  a  lawful  tax  for 
the  cost  of  an  improvement  within  the  limit  of 


the  anthority  possessed  by  the  dty,  but  it  does 
not  follow  tnat  by  a  definition  of  remedies  the 
Legisdature  can  give  a  municipality  a  power 
that  it  did  not  possess  when  the  proceeding  was 
initiated.  Where  the  statute  contemplates  the 
formal  presentation  of  protests,  remonstrances, 
and  the  like  at  certain  stages  of  tbe  proceedings, 
it  is  universally  held  that  the  property  owner 
who  fails  to  make  such  objection  is  precluded 
from  doing  so  at  a  later  stage  when  the  improve- 
ment has  been  completed  and  the  benefits  secur- 
ed. McNamee  v.  Tacoma,  24  Wash.  591,  64 
Pac.  791 ;  Annie  Wright  Seminary  v.  Tacoma, 
23  Wash.  109,  62  Pac  444 ;  New  Whatcom  v. 
Bellingham  Bay  Imp.  Ck>.,  16  Wash.  131,  47 
Pac  236 ;  Tumwater  v.  Pix,  18  Wash.  153,  51 
Pac  353 ;  Page  and  Jones,  Taxation  by  As- 
sessment, i  1026,  where  the  cases  are  collected. 
"It  would  follow,  then,  where  the  property 
owner  has  been  satisfied  with  the  estimate,  and 
has  allowed  the  improvement  to  go  without  pro- 
test, that  he  would  be  without  opportunity  or 
remedy;  for  the  act  of  1911  (Laws  1911,  pp. 
468,  468,  S|  42,  48 ;  8  Rem.  &  Bal.  Code,  »§ 
7892—42,  789^-48)  confessedly  does  not  go  fur- 
ther than  to  permit  the  property  owner  to  ob- 
ject to  the  existence  and  amount  of  benefits. 
Such  opportunity  may  be  postponed  without 
harm  to  the  property  owner,  but  the  right  to 
question  the  power  of  the  council,  or,  as  it  is 
sometimes  called,  jurisdiction,  cannot  be  taken 
away  by  a  subsequent  statute  going  only  to  a 
procedure  for  the  collection  of  an  assessment  or 
reassessment.  In  other  words,  the  limit  of  pow- 
er under  the  act  of  1911  is  to  make  all  neces- 
sary assessments,  reassessments,  or  supplemen- 
tal assessments  within  the  limit  of  the  sum  fixed 
by  the  laweoverning  the  improvement  at  its  in- 
ception. The  act  does  not  assume  to  change 
the  limit  which  can  be  assessed  for  benefits. 
When  it  says  that  the  property  may  be  reas- 
sessed to  the  amount  of  benefits,  it  means  the 
amount  of  benefits  as  defined  by  the  law  ex- 
isting at  the  time  the  improvement  was  made. 
When  read  in  its  entirety,  the  act  assumes  only 
to  cover  cases  where  the  assessment  has  failed 
because  of  informality  or  mistake  in  procedure. 
*  *  *  In  other  words,  the  rights  and  obliga- 
tions of  the  parties  to  this  suit  are  fixed  by  a 
lawful  act  duly  exerdsed.  The  Legislature 
could  not,  by  any  subse<^uent  retroactive  act, 
grant  a  power  to  the  mumdpality  to  go  beyond 
the  limit— the  estimate— for  the  Legislature  it- 
self would  not  have  the  power  to  do  so.  Legis- 
latures cannot  ignore  executed  obligations  or 
proceedings,  if  lawful,  and  by  retroactive  legis- 
lation substitute  another  to  tlie  advantage  of 
one  of  the  contracting  parties  or  to  the  disad- 
vantage of  the  other. 

From  the  forestolng  It  is  plain  that  the 
contractor  Is  In  no  manner  estopped  to  daim 
the  fund  now  in  the  registry  of  the  court  and 
it  is  equally  plain  that  the  dty  has  no  right 
to  the  fund  even  to  the  extent  It  was  allowed 
to  recover  by  tbe  trial  court  Tbe  contractor, 
however,  conceded  In  that  court  the  city's 
right  to  the  sum  awarded  It,  and  makes  the 
same  concession  here.  For  this  reason,  we 
shall  not  disturb  tbe  award  made  to  It,  but 
will  deny  to  It  the  right  to  prevail  on  its  ap- 
peal to  the  extent  of  a  further  recovery. 

[8]  Turning  to  the  spedfic  contentions  of 
the  appealing  property  holders,  it  will  be  re- 
membered that  they  voluntarily  paid  Into  the 
dty  treasury  tbe  full  amount  of  their  several 
assessments,  and  thiat  the  sums  so  paid  in  by 
them  were  turned  over  by  the  dty  to  the 
contractor  in  part  satisfaction  of  his  demand 
against  the  dty  for  the  actual  work  of  im- 
proving the  streets.    It  will  be  remembere^ 
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also  that  tlie'faiid  now  tn  the  registry  of  the 
court  is  no  part  of  the  sums  so  p€dd  in  by 
them,  but  is  the  fund  paid  In  hy  the  property 
owners  who  resisted  the  foreclosure  proceed- 
ings. This  proceeding  is  therefore,  as  tc 
them,  in  effect,  a  suit  to  recover  money  vol- 
untarily paid  In  an  assessment  proceeding 
under  mistake  of  law.  They  concede  that 
money  so  paid  cannot,  in  the  absence  of  a 
statute  permitting  it,  ordinarily  be  recovered 
by  suit,  but  contend  that  we  have  a  statute 
directly  so  permitting  It,  and  on  this  statute 
they  rely,  not  only  to  sustain  the  award  made 
them  by  the  trial  court,  but  to  sustain  their 
claim  to  a  recovery  against  the  city  and  the 
contractor  of  the  sum  paid  the  contractor  in 
excess  of  the  original  estimate.  The  statute 
referred  to  is  the  act  of  March  13,  1909, 
found  in  Bam.  &  Bal.  Code,  at  section  7892. 
The  section  reads  as  follows: 

"Any  funds  in  the  treasury  of  any  municipal 
corporation  belonging  to  the  fund  of  any  local 
improvement  district  after  the  payment  of  the 
whole  cost  and  expense  of  such  improvement,  in 
excess  of  the  total  sum  required  to  defray  all 
the  expenditures  by  such  municipal  corporation 
on  account  thereof,  shall  be  refunded,  on  de- 
mand, to  the  payers  into  such  fund.  Each  such 
payer  shall  be  entitled  to  such  proportion  of 
such  excess  as  his  original  assessment  bears^  to 
the  entire  original  assessment  levied  forsueh  im- 
provement. Such  municipal  corporation  may, 
after  one  year  from  the  date  on  which  the  last 
installment  becomes  due,  transfer  any  balance 
remninine  on  hand  to  the  general  fund  of  such 
municipal  corporation,  but  shall,  notwithstand- 
ing such  transfer  remain  liable  for  the  refund 
herein  provided  for  until  such  refund  shall  have 
been  made,  unless  the  actual  cost  involved  in 
making  such  refund  diall  exceed  the  excess  in 
such  fund, 

"Such  demand  shall  be  made  in  writing  to 
the  treasurer  of  such  municipal  corporation.  No 
action  shall  be  commenced  in  any  court  to  ob- 
tain any  such  refund,  except  upon  such  demand, 
and,  In  all  cases  where  the  assessment-roll  shall 
have  been  filed  with  the  treasurer  of  such  mu- 
nicipal corporation  for  collection  on  or  after  the 
day  this  act  shall  take  effect,  until  ninety  days 
after  making  such  demand,  and  in  all  cases 
where  such  assessment-roll  has  heretofore  been 
filed  for  collection,  until  six  months  after  mak- 
ing such  demand  in  accordance  herewith.  No 
excess  shall  be  recovered  in  any  action  where 
the  excess  in  the  fund  does  not  average  the  sum 
of  one  dollar  in  favor  of  all  payers  into  such 
fund." 

But  we  are  of  the  opinion  that  the  statute 
will  not  bear  the  construction  necessary  to 
be  put  upon  it  In  order  to  sustain  the  appel 
lants*  contention.  Looking  to  the  letter  of 
the  act,  it  will  be  seen  that  it  makes  no  ref- 
erence to  the  precise  question  suggested  by 
the  facts  in  the  case  at  bar.  The  refund  is 
directed  in  a  case  where  an  excess  remains 
"after  the  payment  of  the  whole  cost  and  ex- 
pense" of  the  improvement;  no  provision  is 
mnde  for  a  refund  where  the  sum  paid  is  less 
than  such  cost  and  exjpense,  although  In  ex- 
cess of  the  sum  that  could  have  been  lawfully 
collected  from  the  property  holders.  Nor  do 
we  think  the  contention  is  within  the  pur- 
pose or  Intent  of  the  statute.  At  the  time  of 
its  enactment  a  condition  existed  to  which 


it  was  aivllcable.  lAid«r  itatstea  and  ordi- 
nances oi>erative  in  certain  mnnlcipaUtles,  an 
assessment  coold  be  levied  to  meet  the  ex- 
penses of  a  public  improvement  in  advance 
of  the  actual  improvement,  or  the  actual  lu- 
ting of  a  contract  for  the  work  of  the  Im- 
provement, based  on  an  estlniated  cost  of  the 
work.  It  was  found  that  these  estimates 
sometimes,  if  not  generally,  exceeded  the  ac- 
tual cost  and  expense  of  the  work,  and  that 
a  fond  remained  In  the  possecsion  of  the 
municipality  after  all  of  the  costs  chargeable 
thereto  were  satisfied.  In  Miller  v.  Seattle, 
50  Wash.  252,  97  Pac  66,  and  State  ex  reL 
McCuUongh  v.  Seattle,  53  Wash.  66S,  102  Paa 
770,  this  court  held  that  this  surplus  could 
not  be  recovered  from  the  municipality  col- 
lecting it  by  the  parties  paying  It  In  without 
a  compliance  with  the  conditions  imposed 
by  the  municipality  as  a  prerequisite  to  such 
recovery,  which  In  some  instances  were  some- 
what exacting.  The  act  in  question  was  in- 
tended to  relieve  against  these  conditions. 
Becognizing  the  fact  that  the  municipality 
had  no  moral  right  to  the  fund,  and  that  in 
equity  and  good  conscience  it  belonged  to  the 
persona  payin;;  it  to  the  municipality,  the 
Legislature  passed  the  statute  to  remove  the 
conditions  imposed  by  the  municipality  as  a 
prerequisite  to  a  recovery.  State  ex  reL  Mo- 
CuUongh  V.  Seattie,  60  Wash.  241,  110  Pac. 
1008.  Both  in  language  and  intent  the  act 
is  applicable  to  this  purpose,  but  in  neither 
Is  it  applicable  to  the  purpose  with  which 
the  appellants  dalmlng  a  refund  in  the  case 
at  bar  seek  to  charge  It. 

Our  conclusion  is  that  neither  the  appeal- 
ing property  holders  nor  those  not  appealing 
are  entitled  to  any  part  of  the  fund  lu  ques- 
tion now  in  the  registry  of  the  court;  that 
the  dty  of  Chehalis  is  entitled  from  such 
fund  to  the  sum  of  1346.15;  and  that  the 
contractor  is  entitled  to  the  remainder 
thereof. 

The  judgment  Is  therefore  reversed,  and 
the  cause  remanded,  with  Instructions  to  en- 
ter a  Judgment  In  accordance  with  this  con- 
clusion. 

MOBBIS,.  a  J.,  and  MAIN  and  MJJS, 
r.  concur. 


JJ.,  concur. 


BAOEMAN  et  ux.  v.  OBEGON-WASHING- 

TON  K  &  NAVIGATION  CO. 

(No.  12836.) 

(Supreme  Court  of  Washington.    Nov.  8, 1916.) 

Railboads  ^=»129— SAi.it  op  Boad— Liabili- 

TT  OF  PUBOHASEB— -TOBTS  OF  VeNDOB. 

Where,  in  an  action  against  a  railroad  com- 
pany for  damages  to  plaintiff's  land  caused  by 
the  diversion  of  a  water  course,  It  appeared  that 
defendant  was  a  purchaser  of  the  road  from  the 
company  which  built  it,  that  the  diversion  was 
caused  by  materials  blown  into  the  stream  by 
the  building  company  in  blasting  its  roadbed 
along  a  cliff,  and  that  the  roadbed,  as  purchased 
and  maintained  by  defendant,  did  not  encroadt 
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on  the  stream,  defendant  was  not  liable,  since 
the  injury  was  caused  solely  by  the  past  act  of 
defendant's  vendor. 

[Ed.  Note. — E\>r  other  cases,  see  Ballroads, 
Gent.  Dig.  {|  8»2.  8SS,  399-403;  Dee.  Dig.  «=> 
129.] 

Department  2.  Appeal  from  Superior 
Court,  Thurston  Goouty;  John  R.  liitcbell, 
Judge. 

Action  by  John  Backman  and  wife  against 
the  Oregon- Washington  Railroad  &  Naviga- 
tion Company.  From  a  Judgment  for  defend- 
ant, plaintiffs  appeal.    AflOrmed. 

Carl  6.  Benson,  of  Seattle,  and  Garland  & 
McLane,  of  Bremerton,  for  appellants.  Bo- 
gle, Graves,  Merrltt  &  Bogle,  of  Seattle,  for 
respondent. 

HOLOOMB,  J.  After  the  trial  of  this  ac- 
tion In  the  superior  court  to  the  court  with- 
out a  Jury,  the  trial  Judge  filed  a  memoran- 
dum decision,  showing  the  theory  upon  which 
the  case  was  tried,  viewed  and  decided  by 
the  trial  court,  and  stating  the  Issues  be- 
tween the  parties  so  succinctly  that  It  Is  here 
set  forth: 

"On  May  22,  1911,  John  Backman  signed  and 
swore  to  the  complaint  in  this  canse,  whidi  was 
signed  by  Messrs.  Bucb,  Benson  &  McLane,  as 
attorneys  for  the  plaintiffs.  On  April  10,  1914 
(nearly  three  years  after  verificanon  by  John 
Backman  of  the  complaint),  the  complaint  and  a 
summons  attached  were  filed  in  the  clerk's  office. 
On  January  6, 1912,  there  was  filed  in  this  cause 
the  answer,  sworn  to  on  January  2, 1912,  which 
was  served  on  Messrs.  Buck,  Benson  &  McLane, 
attorneys  for  plaintiff,  on  January  3,  1912,  as 
shown  by  their  signed  written  admission  of  serv- 
ice on  the  answer  as  of  that  date.  The  case  was 
tried  to  the  court  without  a  Jury  on  April  10, 
1914. 

"There  is  nothing  whatever  in  this  entire  rec- 
ord to  show  that  the  snnunons  or  complaint  or 
both  were  ever  served  upon  any  one.  In  the 
summons  and  complaint  tiie  defendant  is  desie- 
nated,  'Oregon  &  Washington  Railroad  &  Navi- 
gation Company,  a  corporation,'  while  in  the  an- 
swer, as  to  the  title  of  the  cause,  the  defendant 
is  dedgnated  'Oregon-Washington  Railroad  & 
Navigation  Company,  a  corporation,'  and  in  the 
body  of  the  answer,  prior  to  paragraph  1,  as  to 
allegations  of  facts,  tite  answering  defendant,  by 
way  of  identifying  itself  to  the  plaintiffs  and  giv- 
ing them  notice  of  its  true  name,  states:  'Now 
comes  the  Oregon-Washington  Railroad  te  Navl- 
^tion  Company,  a  corporation,  defendant  bere- 
va,  misnamed  in  the  complaint  herein  Oregon  & 
Washington  Railroad  &  Navigation  Company, 
and  for  its  answer  to  the  complaint  herein  ad- 
mits, denies,  and  alleges  as  follows.' 

"Paragraph  1  of  the  comidaint  alleges  that 
plaintilEB  are  the  owners  of  the  real  estate  in- 
volved, and  contains  a  description  of  it  This  is 
admitted  by  paragraph  1  of  the  answer. 

"Paragraph  2  of  the  complaint  is  as  follows: 
That  the  Oregon  &  Washington  Railroad  & 
Navigation  Compady  is  a  corporation  organized 
and  existing  under  and  by  virtue  of  the  laws  of 
the  state  of  Oregon,  and  have  complied  with 
the  laws  of  the  state  of  Washington  governing 
foreign  corporations.'  This  is  admitted  by  para- 
graph 2  of  the  answer,  exc«pt  it  alleges  that  its 
corporate  name  is  'Oregon- Washington  Railroad 
&  Navigation  Company/  instead  of  'Oregon  & 
Washington  Railroad  &  Narigation  Company.' 

"Paragraph  8  of  the  complaint  alleges :  'That 
during  the  year  1900  the  said  defendant,  its  con- 
tractors  and   agents,   built   and   constructed   a 


steam  railroad  in  the  southwestern  part  of 
Thurston  county,  in  the  state  of  Washington, 
and  ever  sinoe  that  time  has  and  now  is  con- 
ducting and  maintaining  the  same.'  Paragraph 
3  of  the  answer  'admits  that  this  defendant  is 
now  conducting,  operating,  and  maintaining  a 
steam  railroad  in  the  southwestern  part  of 
Thurston  county,  in  the  state  of  Washington, 
but  denies  each  and  every  other  allegation,  mat- 
ter, statement  and  thing  contained  in  paragraph 
3  of  the  complaint'  The  effect  of  this  answer  is 
that  since  the  date  of  the  complaint  (May  22, 
1911),  and  at  present  time,  the  answering  defend- 
ant has  been  and  is  operating  the  steam  railroad, 
and  it  is  equally  clear  that  it  denies  ever  having 
built  or  constructed  the  steam  railroad,  directly 
or  indirectly. 

"Paragraphs  4,  6,  and  6  of  the  complaint  are 
as  follows: 

"'(4)  That  the  said  defendant  and  its  con- 
tractors and  agents,  in  building  and  constmcting 
its  said  road  alcmg  the  southern  bank  of  the 
Chehalis  river  opposite  and  below  plaintiffs' 
land  at  two  different  points  between  tiie  plain- 
tiffs' land  and  the  point  of  junction  of  the  de 
fendant's  road  with  that  of  the  Chicago,  Milwau- 
kee &  Pu^et  Sound  Railroad  Company,  said 
junction  being  two  miles  down  the  river  from  the 
plaintiffs'  land,  blew  two  high  blufb  into  the  riv- 
er, completely  filling  the  bed  of  the  said  river 
with  roctcs  and  other  debris,  causing  the  water 
of  the  said  river,  at  every  stage  of  high  water, 
which  is  very  frequent  to  leave  its  natural  and 
accustomed  channel,  and  direct  it  over  and 
across  the  plain  tiffs'  land. 

"  '(5)  That  on  divers  occasions  since  the  build- 
ing and  constructing  of  said  road  by  the  defend- 
ant its  contractors  and  agents,  and  solely  by- 
reason  of  their  said  filling  of  the  said  river  bed, 
by  their  said  blowing  said  bluffs  into  same,  and 
in  consequence  thereof,  the  waters  have  over- 
flowed the  plaintiffs'  lands,  washing  away  the 
soil,  uncovering  gravel  thereon,  and  causing  great 
holes  to  be  dug,  and  causing  great  drifts  of  grav- 
el, sand,  driftwood,  and  other  debris  to  accumu- 
late and  to  be  deposited  thereon,  and  carrying 
away  and  destroying  the  plaintiffs'  fences  and 
crops,  consisting  of  potatoes  and  vegetables,  and 
carrying  away  and  destroying  three  bridges,  the 
property  of  the  plaintiffs. 

"  '(6)  That  as  a  result  of  said  overflow  of  the 
plaintiffs'  land,  and  in  consequence  thereof,  five 
acres  of  first  bottom  land,  the  property  of  the 
plaintiffs,  have  been  completely  washed  away 
and  rendered  totally  worthless,  to  the  damage  of 
the  plaintiffs  in  the  siun  of  $l,oOO ;  that  80  acres 
of  first  bottom  land,  the  property  of  the  plain- 
tiffs, have  been  damaged  by  holes  being  dug  and 
soil  carried  away  and  gravel,  sand,  and  other 
debris  being  deposited  thereon,  in  the  sum  of 
$4,(X)0 ;  that  three  bridges  of  the  plaintiffs  have 
been  destroyed,  to  the  damage  of  the  plaintiffs  in 
the  sum  of  $300,  and  that  the  plaintiffs'  crops, 
consisting  of  potatoes  and  other  vegetables,  were 
destroyed,  to  the  damage  of  the  plaintiffs  in 
the  sum  of  $200;  that  the  plaintiffs'  land  has 
been  covered  with  driftwood,  to  the  damage  of 
the  plaintiffs  in  the  sum  of  $1,5(X).' 

"And  paragraph  4  of  the  answer  alleges:  It 
denies  each  and  every  allegation,  matter,  state- 
ment and  thing  contained  in  paragraphs  4,  6, 
and  o  of  said  complaint' 

"The  trial  of  the  case  disclosed  that  about  all 
the  defendant  cared  for  in  its  general  denial  of 
paragraphs  4,  5,  and  6  of  the  complaint  was  to 
deny  that  tliis  defendant  did  the  things  com- 
plained of,  and  certainly  it  does  squarely  deny 
it,  and  there  is  not  a  particle  of  proof  here  that 
this  defendant  had  anything  whatever  to  do  with 
the  construction  of  the  road,  except  that  two 
years  after  it  was  built  defendant  was  found  in 
possession  of  it,  the  effect  of  which  is  clearly 
overcome  by  defendant's  proof  by  its  articles  of 
incorporation  that  it  never  had  any  existence 
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antQ  after  the  railtoad  was  bnilt  and  con- 
atractcd. 

"I  hare  given  in  full  above  paragraphs  4,  5, 
and  6  of  the  complaint  for  three  main  reasons: 
First,  to  show  that  plaintiff  alleges  defendant 
built  the  railroad  and  is  responsible  for  the  dam- 
ages; second,  to  show  that  plaintiff  claims  it 
was  the  fact  of  blowing  the  bluff  over  into  the 
natural  channel  of  the  river,  while  engaged  in 
constructing  the  railroad,  that  interfered  with 
and  diverted  the  flow  of  the  water,  resulting  in 
the  damage  complained  of ;  and,  third,  to  show 
that  plaintiff  neither  claims  nor  alleges  that  the 
right  of  way  or  bed  of  the  railroad  in  any  man- 
ner whatever  encroaches  upon  or  interferes  with 
the  original  channel  of  the  river. 

"As  to  the  first,  it  is  shown  by  a  duly  certi- 
fied copy  of  the  articles  of  incorporation  admit- 
ted in  evidence  that  this  defendant  was  incorpo- 
rated in  the  state  of  Oregon  by  articles  signed 
and  executed  in  triplicate  November  23,  ISIO, 
one  of  which  was  filed  and  recorded  on  the  same 
day  with  the  secretary  of  state  of  Oregon,  and 
a  duly  certified  copy  thereof  filed  and  recorded 
November  2S,  1910,  in  the  office  of  the  secretary 
of  state  of  Washington.  So  that  it  is  impos- 
sible that  this  company  could  have  built  the  road 
in  1009.  Counsel  for  plaintiff  argues,  in  effect, 
that  this  might  have  been  a  reincorporation,  as 
to  which  the  pleadings  and  proof  are  silent,  and 
as  a  matter  of  fact  it  ia  stated  in  the  articles  of 
incorporation  that  one  of  the  purposes  and  ob- 
jects of  the  incorporation  is  to  purchase  tliia 
very  railroad  from  another  corporation,  to  wit, 
'Oregon  &  Washington  Railroad  Company.' 

"As  to  the  second,  the  proof  clearly  shows  that 
it  was  the  blowing  of  the  bluffs  across  and  into 
the  channel  of  the  river  that  diverted  the  wa- 
ters from  their  accustomed  route  and  flow  re- 
sulting in  the  damage  suffered. 

"And  aa  to  the  third,  there  is  not  a  particle  of 
proof  here  that  the  railroad  bed,  as  constructed 
and  used  in  an7  manner  whatever,  encroaches 
upon  or  changes  the  old  channel  of  the  river. 
Now,  if  the  last-named  condition  did  exist— that 
is,  if  the  roadbed  interfered  with  the  old  chan- 
nel and  diverted  the  waters  to  another's  damage 
— ^the  company  so  operating  and  using  it  would 
likely  be  liable  under  section  8737,  R.  &  B.  Code, 
which  section,  however,  has  no  application  to 
the  facts  in  this  caae. 

"It  ia  true  that  the  damages  proven  occurred 
in  March,  1911  (after  defendant  took  the  road, 
and  prior  to  making  the  complaint),  but  they 
were  not  caused  by  anything  this  defendant  had 
done.  The  testimony  shows  that  plaintiffs  have 
been  very  seriously  damaged  to  the  extent  of  sev- 
eral thousand  dollars,  and  it  is  exceedingly  un- 
fortunate for  them  that  in  the  face  of  the  notice 
given  their  attorneys  by  defendant's  answer 
more  than  two  years  a^o,  and  more  than  three 
years  after  the  happening  of  the  damages,  the 
trial  should  take  place,  discovering  the  fact  that 
the  wrong  party  has  been  sued,  assuming  my 
view  to  be  right.  I  have  examined  the  authori- 
ties cited  by  attorneys  for  plaintiffs,  and  find 
they  have  nothing  to  do  with  this  case.  This  is 
a  plain  case  of  having  sued  the  wrong  party. 
Because  one  has  suffered  a  wrong  or  injury  is  no 
reason  why  he  should  have  a  remedy  and  satis- 
faction against  any  one  other  than  the  one  who 
caused  it 

"There  may  be  findings  and  judgment  in  favor 
of  defendant,  and  dismissed  the  action." 

Thereafter  findings  of  fact  and  conclusions 
of  law  were  made  and  entered  in  conform- 
ity with  the  trial  court's  views.  From  a 
judgment  entered  thereon  In  favor  of  de- 
fendant, tbis  appeal  is  taken. 

Plaintiffs  excepted  to  that  part  of  the  find- 
ings of  fact  numbered  3  which  finds  as  fol- 
lows: 

•  •  *  But  that  no  part  of  said  line  of  rail- 
way or  roadbed,  or  the  roadbed  or  right  of  way 


thereof,  was  eonatrncted  or  maintained  in  tlie 
original  bed  of  said  river  or  encroached  thereon." 

Plaintiffs  further  excepted  to  that  part  of 
the  same  finding  which  finds  as  follows: 

«  ♦  •  ♦  And  that  by  reason  of  the  blowing 
of  said  bluffs,  rocks,  and  debris  out  into  the 
channel  of  said  river,  the  water  has  been  caused 
to  leave  its  natural  and  customary  channel  dar- 
ing periods  of  high  water,  and  by  reason  of  said 
obstructions  has  been  precipitated  over  and  ui>- 
on  plaintiffs'  land;  that  the  persons,  firms,  or 
corporations  building  and  erecting  the  said  rail- 
road are  not  disclosed  by  the  evidence  herein, 
but  that  the  defendant  did  not  build  or  construct 
the  said  line  of  railroad  or  cause  the  same  to  be 
bnilt  or  constructed,  nor  did  any  officers,  agents, 
or  employte  vl  the  defendant  cause  the  said  line 
of  railroad  to  be  built  or  constructed ;  and  that 
neither  the  defendant  nor  any  person  acting  for 
it  caused  the  obstructions  in  the  channel  of  said 
river  hereinabove  mentioned  to  be  blown  into  the 
said  channel." 

Plaintiffs  farther  excepted  to  that  portion 
of  finding  numbered  4  which  finds  as  follows: 

"That  as  a  result  and  consequence  of  the  ob- 
structions having  been  placed  in  the  channel  of 
said  river,  as  aforesaid,  by  the  persons  building 
the  line  of  railroad,  the  plaintiSs'  land  has,  at 
divers  times  since  the  year  1909  and  prior  to  the 
beginning  of  this  action,  bem  (rrerOowed  and' 
damaged,  and  portions  of  plaintiffs  crops  have 
been  destroyed,  and  debris  has  been  washed  upon 
plaintiffs'  land ;  that  the  said  damage  to  plain- 
titb*  land  and  crops  has  been  occasioned  solely 
by  the  precipitating  of  the  two  obstructions  or 
bluffs  hereinabove  referred  to  into  the  channel 
of  the  river,  and  has  not  resulted  from  the  man- 
ner in  which  the  roadbed  and  right  of  way  at 
the  railroad  company  was  built  or  maintained 
along  the  line  of  said  river ;  that  a  eonaidenUile 
part  of  the  damages  that  have  resulted  to  tbt 
plaintiffs  by  reason  of  the  facts  above  set  forth 
was  occasioned  during  the  spring  of  the  year 
1911." 

Plaintiffs  also  excepted  to  flndlng  number- 
ed 7  as  follows: 

"That  the  damages  to  plaintiffs'  land  have  not 
resulted  from  any  act  ai  negligence  of  the  de- 
fendant herein,  or  of  any  of  its  officers,  agents, 
employes,  contractors,  or  other  person  or  persona 
for  whose  acts  it  la  responsible." 

Plaintiffs  also  excepted  to  tbe  conclusions 
of  law  made  by  tbe  court  in  favor  of  the  de- 
fendant, and  proposed  findings  <rf  fact  to  be 
found  and  entered  by  the  court,  which  were 
refused. 

The  defendant  Introduced  no  evidence  ex- 
cept the  articles  of  Incorporation  under 
which  it  came  Into  existence  in  the  state  of 
Oregon  in  November,  1910,  as  the  Oregon- 
Washington  Railroad  &  Navigation  Company 
of  Portland,  Or.  The  purpose  of  Its  Incor- 
poration, as  shown  by  its  articles,  was: 

"To  purchase,  acquire,  own,  hold,  oonatmct, 
complete,  equip,  maintain,  and  operate  the  rail- 
roads, railroad  property,  aiid  telegraph  lines 
hereinafter  mentioned,  with  their  appurtenances, 
and  to  carry  freight  and  passengers  thereon,  and 
to  receive  tolls  for  such  carnage,  and  in  all 
things,  and  in  every  lawful  manner,  to  exercise 
the  powers,  privUeges,  frandiises,  and  functions 
of  a  railroad  company  and  of  a  common  carrier 
in  respect  to  eadi  and  all  of  such  lines,  to  wit: 
*    «    * 

"(16)  The  constmcted  railroad  and  telegraph 
line  now  owned  by  Oregon  &  Washington  Rail- 
road Company  from  G^tralia,  in  the  state  of 
Washington,  to  Hoquiam,  in  said  state,  •  •  • 
and  any  constructed  railroad  and  telegraph  lines 
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now  owned  bj  Oi«goii  Sc  Washington  Bailroad 
Company  on  any  part  or  parts  *  *  *  in  the 
state  of  Washington." 

It  will  thus  be  seen  tliat  the  defendant 
sued  and  defending  in  this  action  was  not,  in 
fact.  In  existence  in  1909  at  the  time  of  the 
construction  of  the  railroad  roadbed  com- 
plained of  by  plaintiffs  in  their  complaint 
FlaintifTs,  however,  contend  that  the  proTl- 
slons  of  Bern.  &  BaL  Code,  {  8737,  rendered 
the  defendant  liable.  That  section  is  as  fol- 
lows: 

"Every  corporation  formed  nnder  the  laws  of 
this  state  for  the  construction  of  railroads  or 
canals  shall  possess  the  power  to  construct  its 
railway  or  canal,  as  the  case  may  be,  across, 
along  or  upon  any  river,  stream  of  water,  water 
courses,  plank  road,  turnpike  or  canal,  which  the 
route  of  such  railway  or  canal  shall  intersect  or 
toach;  but  such  corporation  shall  restore  the 
river,  stream,  water  course,  plank  road  or  turn- 
pike thus  intersected  or  touched  to  its  former 
state  as  near  as  may  be,  and  pay  any  damages 
caused  by  such  construction." 

It  is  nrged  that  the  case  of  Lefurgy  v.  N. 
y.  &  N.  R.  Co.,  50  Hnn,  (806,  8  N.  T.  Snpp. 
302,  Is  Identical  with  the  case  at  bar,  brought 
under  the  statute  from  which  onr  statute  is 
copied,  and  that  the  court  held  that  a  change 
of  ownership  did  not  relieve  the  new  owner 
from  liability  under  the  statute,  not  even 
when,  as  was  the  case,  the  road  was  bnilt 
long  before  the  defendant  corporation  was 
organized,  and  cite  to  the  same  effect  the 
case  of  Brown  t.  Railroad  Co.,  12  N.  X.  486. 
But  It  is  evident,  as  stated  by  the  learned 
trial  judge,  that  the  theory  of  the  plaintiffs 
In  the  conrt  l>elow  was  that  the  blowing  of 
the  bluffs  over  Into  the  natural  channel  of 
the  river  while  engaged  in  constmcting  the 
railroad  was  the  Interference  which  diverted 
the  flow  of  the  water  and  resulted  in  the 
damage  complained  of.  Plaintiffs  did  not  al- 
lege nor  claim  that  the  right  of  way  or  bed 
of  the  railroad  was  maintained  in  the  course 
or  channel  of  the  river,  or  in  any  manner 
whatever  encroached  npon  or  interfered  with 
the  original  channel  of  the  river.  All  their 
allegations  and  their  entire  theory  of  action 
were  to  the  effect  that  they  were  entitled  to 
damages  occasioned  by  the  past  acts  of  some 
railroad  company  In  blowing  two  bluffs  off 
into  the  natural  channel  of  the  river  while 
constructing  the  railroad.  It  is  plainly  shown 
that  this  defendant  did  not  commit  those 
acts.  It  is  not  a  mere  technicality  nor  an 
evasion.  The  fact  that  the  name  of  the  pres- 
ent defendant  and  that  of  the  company  from 
which  it  purchased  its  railroad  are  similar 
is  of  no  avail.  The  defendant  was  in  no  way 
connected  by  the  complaint  with  its  predeces- 
sor, the  Oregon  A  Washington  Railroad  Com- 
pany, either  as  successor,  vendee,  or  other- 
wise. If  a  private  individual  had  owned 
land  adjoining  that  of  the  plaintiffs,  and  had 
constructed  a  building  thereon,  and  during 
such  construction  wrongfully  thrown  mate- 
rials on  the  plaintttfs'  premises  or  into  the 
river,  so  as  to  divert  the  course  of  the  river 


with  more  force  against  the  plaintiffs'  ptetn- 
ises,  thereby  causing  damage  to  their  prem- 
ises, and  the  adjoining  owner  thereafter  sold 
the  property  with  the  constructed  building 
thereon,  plaintiffs  certainly  could  not  hold 
the  new  owner  of  the  adjoining  property  lia- 
ble for  the  damttges  occasioned  by  the  former 
owner  in  the  construction  of  his  building; 
and  such,  we  think,  is  the  situation  here. 
Had  the  plaintiffs  brought  their  action 
against  defendant  on  the  theory  of  the  main- 
tenance of  its  roadbed  so  as  to  constitute 
a  nuisance  in  the  stream,  the  Chehalis  river, 
and  a  statutory  liability  therefor,  under  the 
provisions  of  section  8737,  supra,  different 
issues  would  have  been  presented,  and  dif- 
ferent evidence  in  part  undoubtedly  Intro- 
duced, and  possibly  a  different  result  might 
have  been  reached  by  the  trial  court  As  the 
cause  was  brought  and  under  the  issues 
presented,  we  agree  with  the  trial  conrt  as 
stated  in  the  memorandum  decision  and  the 
findings,  conclusiona,  and  judgment  in  the 
case. 
Judgment  affirmed. 

MOBBIS,  a  J.,  and  PARKER,  MOUNT, 
and  MAIN,  JJ.,  concur. 


SNYDEB  T.  GREAT  NORTHERN  BY.  OO. 
(No.  12527.) 

(Supreme  Oonrt  of  Washington.    Nov.  10, 
1916.) 

1.  COICMKBCB  «=>27— "IHTKBSTATB  (JOMMXItOB" 

— PXBSONS  ENOAOED  IN. 

An  engineer  switching  freight  cars,  some  of 
which  were  loaded  with  interstate  commerce, 
is  engaged  in  "interstate  commerce,"  within 
the  federal  Employers'  liabihty  Act  (Act  April 
22,  1908,  c.  1^.  36  Stat  66  lU.  S.  Comp.  St 
1913,   S§  8667-8666]). 

[Ed.  Note. — ^For  other  cases,  see  CJommerce, 
Cent  Dig.  {  26 ;   Dec.  Dig.  «=>27. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Inteistate  Commerce.] 

2.  Mabteb  and  Sbbvant  4=»286— Ihjubies  to 
Skbvant— AonoNS-^XJBT  QussnoR. 

In  an  action  by  an  engineer  engaged  in  in- 
terstate commerce  who  jumped  from  a  switch 
engine  when  it  was  derailed,  the  question  wheth- 
er the  derailment  was  caused  by  a  defect  in  the 
switch  held,  under  the  evidence,  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  M  1002,  KXB,  1007,  1008, 
1016,  10S5,  1043,  1063;   Dec  Dig.  «=»286.] 

3.  Nkoliokncb  iS=>101— Injtjbibs  to  Sebvant 
— Actions— Fedebal  Ekplotebs'  Liabil- 
rrr  Act— Ihbtbuctiohs. 

In  an  action  under  the  federal  Employers' 
Liability  Act  for  injuries  received  by  an  en- 
gineer, where  there  was  evidence  tending  to 
show  he  was  guilty  of  contributory  negligence, 
the  jury  should  be  instructed  tliat  the  damages 
must  be  reduced  by  an  amount  in  proportion  to 
the  amount  of  negUgence  attributable  to  the 
engineer. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  fg  86,  163,  164,  167;  Dec  Dig.  «=> 
101;  Master  and  Servant  Cent  tXg.  8|  665, 
672.] 


«=>Far  other  cases  see  ivne  topic  and  KEY-NUMBiSR  In  uU  Key-Numbered  Dlgesu  and^dUM 
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4.  Daicaoes  ^atlffl —TmaoKAL  Injttbies  — 

EVIDKHOX. 

Where  plaintifC  developed  a  neurasthenic 
condition  after  his  injuries,  out  there  was  noth- 
ing to  show  that  it  would  be  permanent,  the 
introduction  in  evidence  of  the  mortality  tables 
to  show  bis  expectancy  of  life  was  error. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  U  487-489;  Dec.  Dig.  €=>ie7.] 

6.  Tbial  ®=b145 — Insteuction»— ^Issues. 

Where  the  complaint,  seeking  to  recover  for 
injuries  caused  by  a  derailment,  averred  that  a 
large  number  of  children  and  others  lived  in 
the  vicinity  and  that  the  switch  was  attractive 
to  children  and  others,  but  there  was  no  evi- 
dence that  it  was  turned  either  by  children  or 
others,  the  question  should  be  vnthdrawn  from 
the  jury,  as  it  opens  a  field  for  conjecture. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  SS  328,  341:   Dec.  Dig.  «=9l45.] 

Department  1.  Appeal  from  Superior 
Court,  Spokane  County. 

Action  by  Martin  Snyder  against  the  Qreat 
Northern  Railway  Company.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Be- 
yersed  and  remanded. 

Charles  S.  Albert  and  Thomas  Balmer, 
both  of  Spokane,  for  appellant  F.  A.  Mc- 
Master,  of  Spokane,  for  respondent, 

MOUNT,  J.  This  action  was  brooj^t  in 
the  superior  court  for  Spokane  county  under 
the  Employers'  liability  Act  of  Congress  to 
recover  for  personal  injuries  alleged  to  have 
been  sustained  by  the  plaintiff  In  jumping 
from  a  locomotive  which  had  left  the  rails 
upon  a  side  track  In  the  yards  at  Spokane. 
The  trial  of  the  case  resulted  In  a  verdict 
In  favor  of  the  plaintiff  for  $9,560.  Immedi- 
ately upon  the  return  of  the  verdict,  the  de- 
fendant filed  a  motion  for  judgment  notwith- 
standing the  verdict  and  for  a  new  trial  upon 
all  the  statutory  grounds.  The  court  made 
a  conditional  order  for  a  new  trial  unless  the 
plaintiff  would  remit  $3,000  from  the  verdict 
This  was  done,  and  the  motions  for  a  new 
trial  and  for  judgment  non  obstante  were  de- 
nied. The  defendant  had  appealed  from  the 
reduced  Judgment 

It  appears  that  the  plaintiff  was  employed 
by  the  defendant  as  an  en^eer  upon  a 
switch  engine.  His  duties  as  such  engineer 
were  to  switch  cars  In  the  yards  at  Spokane 
and  Hlllyard,  a  suburb  of  Spokane,  about 
four  miles  distant  On  the  morning  of  April 
2.  1912,  the  plaintiff,  with  a  crew  of  men, 
was  hauling  21  freight  cars  from  Hlllyard  on 
a  side  track  Into  the  yards  at  Spokane. 
When  In  the  Spokane  yards,  while  running 
from  four  to  eight  miles  per  hour,  at  or  near 
a  switch  leading  Into  the  Dean  Lumber  Com- 
pany's yard,  the  engine  left  the  rails  and 
plowed  along  upon  the  ties  for  a  short  dis- 
tance, when  the  engineer,  thinking  that  the 
engine  was  about  to  tip  over,  Jumped,  and 
was  bruised  upon  his  back. 

[1]  At  the  time  the  engine  was  derailed 
there  were  several  cars  In  the  train  that 
were  loaded  with  interstate  freight  The 
padlo<^  upon  the  switch  at  or  near  which 


the  engine  left  the  track  waa  out  of  order 
so  that  It  would  not  lod^  niere  was  no 
other  defect  In  the  switch  when  the  engine 
left  the  rails  at  or  near  the  switch.  The 
front  trucks  of  the  first  car  following  the 
engine  also  left  the  rails.  The  rear  trucks 
of  that  car,  and  all  the  other  cars,  remain- 
ed upon  the  track. 

The  court  Instructed  the  Jury  to  the  effect 
that,  if  they  found  that  the  plaintiff's  usual 
employment  was  to  switch  cars  carrying  In- 
terstate freight  and  other  cars  carrying  in- 
trastate freight,  and  that  the  plaintiff  waa 
required  to  haul  these  Indiscriminately  with- 
out any  control  in  the  matter,  that,  In  law, 
would  constitute  him  an  employ^  engaged  In 
Interstate  commerce.  It  la  argued  by  the 
appellant  that  this  Instruction  was  erroneous 
under  the  ruling  of  the  Supreme  Court  of 
the  United  States  In  the  case  of  Illinois  Cent 
B.  Co.  T.  Behrens,  233  U.  S.  473,  84  Sup.  Ct 
846,  68  L.  Ed.  1061,  Ann.  Gas.  1014C,  163. 
That  was  a  case  ^here  the  intestate  was  In 
the  service  of  the  railroad  company  as  a 
member  of  a  crew  attached  to  a  switch  en- 
gine operated  excIuslTely  within  the  dty  of 
New  Orleans.  He  was  the  fireman,  and  came 
to  his  death  while  at  his  post  of  duty, 
through  a  head-on  collision.  At  the  time  of 
the  coUlslon  the  crew  was  moving  several 
cars  loaded  with  freight  which  was  wholly 
Intrastate.  Upon  completing  that  movement 
It  was  to  have  gathered  up  and  taken  to  oth- 
er points  several  other  cars,  as  a  step  or  link 
In  their  transportation  to  various  destina- 
tions within  and  without  the  state.  The 
question  of  law  was  whether,  upon  these 
facts,  It  can  be  said  that  the  Intestate  at 
the  time  of  his  fatal  injury  was  employed  In 
interstate  commerce^  within  the  meaning  of 
the  Employers'  Liability  Act  As  we  read 
the  decision  In  that  case.  It  was  held  that 
there  could  be  no  recovery,  because  the  In- 
testate at  the  time  of  his  death  was  engaged 
in  hauling  cars  loaded  with  freight  which 
was  wholly  Intrastate,  and  not  interstate.  It 
was  said  In  that  case,  quoting  from  another 
case: 

"  'There  can  be  no  doubt  that  a  right  of  re- 
covery thereunder  arises  only  where  the  injury 
is  suffere<l  while  the  carrier  is  engaged  in  in- 
terstate conunerce  and  while  the  employ^  is 
employed  by  the  carrier  in  such  commerce.' 
*  *  *  'The  true  test  always  ia :  Is  the  work 
in  question  a  part  of  the  interstate  commerce  in 
which  the  carrier  is  engaged?' " 

After  dtlng  a  number  of  authorities,  die 
court  continues: 

"Here  at  the  time  of  the  fatal  Injury  the  In- 
testate was  engaged  in  moving  several  cars, 
all  loaded  with  intrastate  freight  from  one  part 
of  the  city  to  another.  That  was  not  a  service 
in  interstate  commerce,  and  so  the  injary  and 
resulting  death  were  not  within  the  statute." 

In  this  case  it  was  shown  that  the  plain- 
tiff at  the  time  of  the  Injury  waa  hauling 
cars  part  of  which  were  loaded  with  Intra- 
state freight  and  part  with  interstate  freight 
We  are  of  the  opinion,  therefore,  that  under 
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the  mle  announced  by  the  Supreme  Court  of 
tbe  United  States  in  the  case  cited,  tlie 
plaintiff  in  this  case  was  engaged  in  inter- 
state conunerce  at  tbe  time  of  the  injury,  and 
tliat  .the  instruction  of  the  trial  court  uiwn 
this  question  was  correct 

[2]  The  appellant  further  argues  at  length 
that  a  verdict  should  hare  been  directed  for 
the  defendant,  and  that  tbe  motion  tor  a 
judgment  notwithstanding  the  verdict  should 
have  been  granted,  for  the  reason  that  there 
was  no  evidence  upon  which  the  jury  could 
predicate  negligence  on  the  part  of  the  ap- 
pellant, or  could  find  that  the  defective  con- 
dition of  the  switch  caused  tbe  injury.  It 
was  shown  that  the  padlock  which  locked 
the  switch  was  not  locked,  or  could  not  be 
locked.  The  padlock  was  out  of  order.  The 
evidence  shows  conclusively  that  the  switch 
at  or  near  which  the  engine  left  the  rails  was 
a  standard  switch,  and  that  tlie  switch  block 
at  the  side  of  tbe  track  was  a  heavy  cast- 
iron  fixture.  Near  the  top  of  this  fixture 
was  a  collar  in  which  were  slots.  The  han- 
dle used  to  turn  the  switch  was  a  heavy  Iron 
handle,  which,  when  the  switch  was  set'prc^- 
erly,  fell  into  a  slot,  and  by  placing  the 
hasp  of  the  padlock  in  a  hole  in  this  handle, 
It  was  impossible  to  raise  the  handle  or 
turn  the  switch. 

The  plaintiff  testified  that,  when  tbe  en- 
gine came  to  this  switch,  it  was  properly 
lined  up  with  the  track;  that  immediately 
opposite  the  switch  block  the  engine  left  the 
rails ;  that  upon  an  examination  made  later 
there  was  a  mark  upon  the  point  of  the 
switch  rail  which  Indicated  that  the  switch 
was  partly  apea;  and  that  the  engine,  by 
reason  of  striking  the  switch  point,  was 
thrown  from  the  track. 

The  contention  of  the  appellant  was  that 
the  brake  block  upon  the  engine  was  loose, 
and  was  not  inspected  by  the  engineer  In 
the  morning,  as  was  his  duty  before  taking 
the  engine  out,  and  that,  when  the  engine 
came  about  opposite  the  switch,  the  brake 
block  dropped  off,  and  the  drivers  ran  over 
it,  throwing  the  engine  from  the  rails,  and 
also  the  forward  trucks  of  the  first  car,  and 
that  the  rear  trucks  of  that  car  and  the 
other  cars  remained  upon  the  track.  It  is 
argued  by  the  appellant  that  it  was  Impossi- 
ble for  the  switch  to  have  been  open,  or  part- 
ly open,  and  that  the  switch  could  not  have 
been  opened  by  the  passing  engine  without 
the  lever  flying  up,  resting  upon  the  shoulder 
of  tbe  switch  block  for  a  moment,  and  then 
being  thrown  back  and  again  falling  into 
the  slot  so  as  to  let  the  following  cars  rest 
upon  the  tia<^ 

There  is,  no  doubt,  much  force  In  appel- 
lant's contentions ;  and  while  It  is  highly  im- 
probable that  the  engine  left  the  track  by 
reason  of  the  padlock  not  being  In  proper 
condition — because  It  seems  impossible  that, 
even  if  the  hasp  had  been  out  of  the  handle 
which  turns  the  switch,  any  engine  upon 
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the  rails  could  have  lifted  the  handle  and 
turned  the  switch — and  while  It  is  also  much 
more  probable  that  the  appellant's  theory  of 
the  derailment  is  the  correct  one,  yet  we 
think  this  was  properly  a  question  for  the 
juiiy  under  the  circumstances,  and  the  court 
therefore  did  not  err  In  refusing  to  take  the 
case  from  the  jury,  or  to  direct  a  verdict 

[S]  At  tbe  trial  of  the  case  the  court  re- 
fused to  Instruct  the  Jury  as  follows: 

"If  you  shall  find  that  the  plaintiff  was  guUty 
of  negligence  which  contributed  to  cause  his  in- 
jury, and  that  the  defendant  was  also  guilty  of 
negligence  which  contributed,  with  the  negli- 
gence of  the  plaintiff,  to  canse  injury  to  him, 
then  it  is  your  duty  to  diminish  the  amount 
which,  in  your  opinion,  under  the  evidence,  you 
believe  that  the  plaintiff  herein  will  be  entitled 
to  recover  by  reason  of  the  negligence  of  the 
defendant,  by  an  amount  in  proportion  to  the 
amount  of  negligence  attributable  to  the  plain- 
tiff." 

No  instruction  was  given  to  the  jury  upon 
this  point  It  is  apparent,  we  think,  that  this 
instruction,  or  an  Instruction  of  this  kind, 
should  have  been  given  to  the  Jury. 

In  the  case  of  Seaboard  Air  Line  By.  v. 
TUghman,  237  U.  S.  499,  35  Sup.  Ct  653,  59 
L.  Ed.  1069,  tbe  Supreme  Coxtrt  of  the  United 
States  said: 

"At  common  law  there  could  be  no  recovery 
in  such  a  case ;  the  contributory  negligence  be- 
ing a  complete  bar  or  defense.  But  this  statute 
rejects  the  common-law  rule,  and  adopts  an- 
other, deemed  more  reasonable,  by  declaring 
(section  3  [U.  S.  Comp.  St  1913,  §  8659]): 
'The  fact  that  the  employ^  may  have  been  guilty 
of  contributory  negligence  shall  not  bar  a  re- 
covery, but  the  damages  shall  be  diminished  by 
the  jury  in  proportion  to  the  amount  of  negli- 
gence attributable  to  such  employ<'.'  This  is 
followed  by  a  proviso  to  the  effect  that  con- 
tributory negligence  on  the  part  of  the  employ^ 
shall  not  be  considered  for  any  purpose  where 
the  carrier's  fault  consisted  in  the  violation  of 
a  statute— a  federal  statute— enacted  for  the 
safety  of  employes.  ♦  •  •  It  means,  and  can 
only  mean,  as  this  court  has  held,  that,  where 
the  causal  negligence  is  attributable  partly  to 
the  carrier  and  partly  to  tbe  injured  employe, 
he  shall  not  recover  full  damages,  but  only  a 
diminished  sum  bearing  the  same  relation  to 
the  full  damages  tliat  the  nec^igence  attributable 
to  the  carrier  bears  to  the  negligence  attributa- 
ble to  both ;  the  purpose  being  to  exclude  from 
the  recovery  a  proportional  part  of  the  damages 
correspondinx  to  the  employe's  contribution  to 
the  total  negligence." 

Tbe  court  further  said: 

"At  the  trial  the  court  instructed  the  jury 
that,  if  they  found  the  plaintiff  was  injured 
through  the  concurring  negligence  of  the  rail- 
way company  and  himself,  they  should  deter- 
mine the  full  amount  of  damages  sustained  by 
him,  'and  then  deduct  from  that  whatever 
amount  you  think  would  be  proper  for  his  con- 
tributory negligence.' " 

It  was  held  that  this  was  an  erroneous  In- 
struction, because: 

"No  reference  was  made  to  the  rule  of  propor- 
tion specified  in  the  statute,  or  to  the  occasion 
for  contrasting  the  negligence  of  the  employ^ 
with  the  total  causal  nri;lig(^nce  as  a  means -of 
ascertaining  what  proportion  of  tbe  full  damages 
should  be  excluded  from  the  recovery.  On  the 
contrary,  the  matter  of  diminishing  the  damages 
was  committed  to  the  jury  without  naming  any 
standard  to  which  theur  action  should  conform. 
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other  than  thdr  own  conception  of  what  was 
reasonable.  In  this  there  was  a  failure  to  give 
proper  effect  to  the  part  of  the  statute  before 
quoted.  It  prescribes  a  rule  for  determining  the 
amount  of  the  deduction  required  to  be  made, 
and  the  inty,  should  have  been  advised  of  that 
rule  and  its  controlling  force." 

It  iB  plain,  therefore,  that  under  the  rule 
laid  down  by  tlie  Supreme  Court  of  the  Dnlt- 
ed  States  in  cases  of  this  kind,  the  instruc- 
tion should  have  been  given,  and  its  refusal 
was  erroneous. 

[4]  In  the  course  of  the  trial  the  court  per- 
mitted the  Introduction  of  mortality  tables 
to  show  the  expectancy  of  life  of  the  plaln- 
tUf.  It  is  argued  by  the  defendant  that  this 
was  error,  because  It  was  not  shown  that  the 
plaintifT  was  permanently  injured.  We  think 
this  position  must  be  sustained.  The  most 
the  evidence  showed  was  that  the  plaintiff 
developed  a  neurasthenic  condition  after 
Us  Injuries.  He  testified  that  since  bis  in- 
juries he  has  been  required  to  walk  with  a 
cane,  and  with  a  limp  or  dragging  of  the 
foot  But  we  think  there  was  no  evidence  of 
the  fact  that  this  dragging  of  the  foot  or 
limping  was  the  result  of  the  injuries  which 
he  received  at  the  time  of  the  accident. 
None  of  the  doctors  testified,  so  far  as  the 
record  shows,  that  the  natural  and  rea- 
sonably probable  result  of  the  Injuries  which 
the  plaintiff  received  at  the  time  of  the  acci- 
dent would  be  a  permanent  Injury.  The 
court  therefore  erred  in  receiving  these  mor- 
tality tables  in  evidence. 

[5]  It  was  alleged  in  the  complaint  that  a 
large  number  of  people  and  children  live  In 
the  immediate  vicinity  of  the  said  switch, 
and  that  the  switch  was  an  attraction  to 
children  and  others.  It  was  not  shown,  how- 
ever, that  any  children  had  ever  been  at  or 
near  the  switch,  or  the  switch  stand.  We 
think  the  court  should  have  withdrawn  this 
question  from  the  jury.  It  simply  opened  a 
field  of  conjecture  for  the  Jury  to  speculate 
upon  whether  children  having  lived  in  the 
vicinity  of  the  switch,  might  have  turned  the 
switch  on  the  morning  of  the  accident. 
There  was  no  evidence  that  the  switch  was 
even  turned,  except  the  mere  fact  that  the 
engine  left  the  track  at  or  near  the  switch. 
The  switch  was  in  good  condition,  and  was 
not  out  of  repair  in  any  way,  except  that  the 
padlock  upon  the  switch  would  not  lock. 
W(B  think  the  court  should  have  taken  this 
question  of  the  children  having  meddled  with 
the  switch  entirely  from  the  jury. 

Several  other  errors  are  assigned  which 
we  think  are  of  no  special  Importance  at  this 
time,  because.  If  sustained,  they  would  re- 
sult only  in  a  new  trial,  and  probably  will 
not  arise  upon  the  new  trial  which  must  re- 
sult from  the  errors  already  considered. 

.The  judgment  of  the  trial  court  Is  re- 
versed, and  the  cause  remanded. 

MORRIS,  C.  J.,  and  'MAIN,  HOIXX>MB, 
and  CHADWICK,  33.,  concur. 


MASKS  V.   dTT   OF   SBATTIiE:  et  aL 

(No.  1270&) 

(Supreme  CVmrt  of  Washington.    Nov.  10, 191S.) 

1.  MTTKICIPAI.  Ck>BPOBATIONB  •s^iOl— LaTEB- 

Ai.  SuppoBT  —  AocsnTAi.  or  Cause  of  Ac- 
tion. 

A  cause  of  action  for  damages  to  real  es- 
tate by  the  removal  of  lateral  support  causing 
a  progressive  slide,  does  not  accrue  until  the 
slide  has  actually  invaded  the  real  estate,  and 
no  damage  accrues  to  it  by  reason  of  the  ap- 
proaching slide,  though  the  market  value  there- 
of is  depreciated  thereby. 

n5d.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  98&-091,  998-899; 
Dec.  Dig.  «=>404.] 

2.  MnNIOIPAI.    COBPOBATIONS    4=»1006— DAM- 
AGES TO  Reax  Estate— Fiijno  of  CXajus, 

An  owner  whose  land  is  damaged  by  the 
removal  by  a  city  of  lateral  support  by  the 
lowering  of  Uie  grade  of  a  street  need  not  file 
a  claim  for  damages  until  his  land  has  actn- 
ally  been  invaded  by  earth  thereof  sliding  be- 
cause of  the  removal  of  lateral  support 

[Ed.  Note.— For  other  cases,  see  Municipal 
(Corporations,  Dec.  Dig.  4=>1005.] 

3.  MCNICIPAI.     COBPOBATIONS    «=»1(K)5— RE- 

MOVAI.  OF  Latxkajl  Suppobt— Damaoks. 
Where  a  dty,  by  lowering  the  frade  of  a 
street,  removed  lateral  support,  causing  a  pro- 
gressive slide,  which  finally  invaded  the  real 
estate  of  plaintiff,  who  withm  80  days  after  the 
invasion  filed  with  the  city  a  claim  for  damages, 
plaintiff  could  recover  for  the  whole  damage 
caused  by  the  slide,  regardless  of  the  fact  that 
prior  to  the  actual  invasion  of  his  property  by 
the  slide  the  approaching  slide  was  a  depreciat- 
ing menace,  and  the  difference  between  the  val- 
ue of  his  property  immediately  prior  to  the  first 
invasion  tnereof  and  the  value  of  the  property 
at  the  time  of  the  trial,  on  the  theory  that  the 
depreciation  had  occurred  more  than  30  days  be- 
fore the  filing  of  his  daim,  was  not  the  true 
measure  of  damages. 

[Ed.  Note.— For  other  cases,  see  Munidpal 
Corporations,  Dec.  Dig.  «=3l005.] 

4.  Trial  ^=314.3  —  Question  fob  Jubt— Cok- 
ixicTiNO  Evidence. 

Where  the  evidence  on  an  issue  is  sharply 
conflicting,  the  question  is  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Ont 
Dig.  |§  342,  843;    Dec.  Dig.  «8=»143.] 

6.  WmrassBS  «=>268,  280— OBOSB-BxAinirA- 
TTON— Abouhentative    QUESirORB. 

A  question  on  cross-examination  of  a  wit- 
ness which  is  argumentative,  and  not  based  on 
any  facts  then  in  evidence,  is  properly  -excluded. 
[Ed.  Note.— For  other  cases,  see  Wltneasea, 
Cent.  Dig.  U  9S1-848,  969,  988v  990-893;  Dec; 
Dig.  «=>268,  280.] 

6.  Appeal  and  Ebbob  9=»1048  —  Habvlbbs 
Ebrob— Ebboneods  Rulings  on  Evidence. 

Error,  if  any,  in  sustaining  an  objection 
to  a  question  on  the  cross-examination  of  a  wit- 
ness was  not  prejudicial,  where  a  subaequent 
question  covering  practically  the  same  matter 
was  allowed  and  answered. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  4140^145,  4151,  415&- 
4160;  Dec.  Dig.  ®=>1048.] 

7.  WrrNEBSEB   ®s»282%   —   CaoBS-BxAiinTA- 

TION. 

It  is  not  error  to  exclude  on  cross-examina- 
tion a  question  covering  ground  already  cover- 
ed by  questions  on  cross-examination  and  an- 
swered by  the  witness. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  H  ^28,  990-892;  Dec.  Dig.  «=> 
282Vi.] 
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8.  Dakaoxs  «=»174— Bvidbnob. 

Where,  in  an  action  against  a  city  for  dam- 
ages caused  by  removal  oi  lateral  support  by 
the  lovering  of  the  grade  of  a  street,  there  was 
evidence  that  the  ezeavation  for  the  lowering  of 
the  street  caused  a  progressive  slide  of  earth, 
and  that  on  a  designated  date  the  slide  reached 
plaintiS*s  land,  and  thereafter  continued  causing 
injury  to  his  land  and  buildings  thereon,  evi- 
dence of  the  value  of  his  property  on  the  day 
the  slide  reached  his  land,  assuming  that  the 
property  would  stand  <«i  that  line,  was  admissi- 
ble as  bearing  on  the  damages  produced  by  the 
slide  considered  as  a  t>rDgressive  one  after  its 
invasion  of  plaintiff's  property. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  K  462-467;  Dec.  Dig.  <S=»174.] 

9.  Evidence  *=»425— Pabol  Evidence — Ab- 
bolutb  assioimert  of  ccatu  of  damages. 

Parol  evidence  that  an  assignmrat  of  a 
claim  for  damages  absolute  in  form  was  made 
u  a  i>art  of  the  consideration  and  as  addition- 
al security  for  an  extension  of  time  on  a  mort- 
gage held  by  the  assignee  was  admissible. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {  1862;    Dec  Dig.  <S=>425.] 

10.  WiTNKSSES    «=5>149— COMPBTENOT— StATU- 
TOBT  PbOTISIONB. 

Where  neither  of  the  parties  sued  or  de- 
fended as  representative  of  any  deceased  per- 
son or  as  guardian  of  any  insane  person  or 
infant,  within  Bern.  &  Bal.  Code,  i  1211,  parol 
evidence  that  an  assignment  absolute  in  form 
was  but  for  collateral  security  for  a  debt  due 
the  assignee  was  not  inadmissible,  though  the 
heirs  of  the  assignee  were  the  parties  in  inter- 
est. 

lEd.  Note.— For  other  cases,  see  Witnesses, 
Oent.  Dig.  «S  065,  5S6.  658,  560,  662,  568,  670, 
661.  662;   Dec.  Dig.  e=>149.] 

11.  MlTNICrPAI,    COBPOHATIONB    «=>404— Lat- 

eraij  Support— EnDENC»—ADiassiBii.iTT. 
Where,  In  nn  action  against  a  dty  for  dam- 
ages to  plaintiCF's  real  estate  by  the  removal 
by  the  city  of  lateral  suppcirt,  the  answer  al- 
leged the  bringing  by  the  city  of  a  condemnation 
suit,  and  plaintiff  admitted  that  he  was  a  party 
thereto,  but  the  city  did  not  offer  any  evidence 
to  show  that  the  judgment  in  the  condemna- 
tion suit  was  res  judicata  of  the  question  of 
demages  involved  In  the  action,  the  judgment 
roll  m  the  condemnation  suit  was  properly 
stricken. 

[Ed.  Note.— For  other  cases,  see  Municipal 
OorpornUons,  Cent.  Dig.  H  089-891,  993-099; 
Dec.  Dig.  <e=>404.] 

12.  Appeal  and  Ebror  9=»1047  —  HABaiuisB 
Ebbob^Ebroneous  Ruunos  on  Evidence 

— IW8TBT7CnONS. 

Error,  if  any,  in  striking  ont  evidence  is 
not  prcijndiciaL  where  the  court  in  its  instruc- 
tions assumed  the  only  fact  which  the  strick- 
en evidence  was  comi)etent  to  prove. 

[Ed.  Note.— For  otiier  onses,  see  Appeal  nnd 
Error,  Cent  Dig.  H  4132,  4133,  414&-4152; 
Dec  Dig.  <8=>1047.] 

13.  Appbai.  AND  Error  «=»1151— CoBRKcnoK 
or  S!rror  on  Appeal. 

A  judgment  will  not  be  reversed  for  error 
In  the  calculation  of  interest,  where  the  error 
can  b«  corrected  without  any  prejudice  to  the 
party  complaining. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  4498-4506;  Dec.  Dig.  <S=> 
1151.] 

14.  Costs  €=»238— Costs  on  Appeal— Partt 
Entitled  to. 

Where  appellaat  did  not  in  the  trial  court 
request  any  instruction  on,  or  offer  any  solution 
of  the  question  of,  interest  when  the  matter 
was  called  to  the  court's  attention,  he  could  not 


recover  costs  on  appeal,  though,  the  jnd^ent 
was  tainted  with  error  in  calculation  of  inter- 
est but  which  could  be  corrected  without"  prej- 
udice to  him. 

[Ed.  Note.— For  other  cases,  see  Costs,  0«it 
Dig.  IS  908-019;  Dec  Dig.  «=238.] 

16.  Appeal  and  Erbob  €=>10T8— Questions 
BsvEEW able— Questions  Raised. 

A  point  not  raised  in   the  trial  court  or 

on  appeal,  will  not  be  considered. 
[E^d.  Note. — For  other  cases,  see  Appeal  and 

Error,  Gent  Dig.  U  4256-4261;    Dec.  Dig.  «=> 

1078.] 

Departm^it  2.  AK>eal  from  Superior  Court, 
King  County ;   Mttcbell  Oilllam,  Judge. 

Action  by  W.  H.  Marks  against  the  City 
of  Seattle  and  others.  From  a  Judgment 
for  plaintiff,  defendant  dty  ai^eals.  Modi- 
fied and  affirmed. 

James  E.  Bradford  and  Howard  M.  Find- 
ley,  both  of  Seattle,  for  appellant  Tuck- 
er &  Hyland  and  WlUett  &  Oleson,  all  of 
Seattle,  for  respondent 

ELUS,  J.  This  is  an  action  to  recover 
damages  to  the  plalntilTs  property  caused 
by  the  removal  of  its  lateral  support  It  Is 
alleged  that  the  plaintiff  is  the  owner  of 
lota  6  and  7  in  blodc  40  of  C.  D.  Boren's 
addition  to  Seattie;  that  James  F.  McNeill, 
Lulu  C.  McNeill,  and  Ellen  Leonora  Price, 
as  heirs  at  law  of  W.  A.  McNeill,  deceased, 
have  an  interest  in  the  property,  but,  having 
refused  to  join  as  plaintiffs,  are  made  de- 
fendants ;  that  In  1907  the  city  by  ordinance 
changed  the  grade  of  Fifth  avenue  and  Fifth 
Avenue  South,  in  the  dty  of  Seattle;  that 
pursuant  to  that  ordinance  the  dty  made  a 
cut  of  about  30  feet  along  Fifth  avenue  west 
of  plaintiff's  property,  and  took  no  precaution 
to  prevent  plaintiff's  property  from  breaking 
away  because  of  sudi  cut ;  that,  as  a  result 
of  the  removal  of  its  lateral  support,  the  soil 
in  the  lots  west  of  the  plaintiff's  property 
and  between  it  and  Fifth  avenue  broke  away 
and  slid,  the  slide  reaching  plaintiff's  proper- 
ty on  or  about  June  16, 1913,  and  Anally  dam- 
aged the  plaintiffs  lots  and  destroyed  the 
buUdlngs  thereon,  all  to  plaintiff's  damage 
In  the  sum  of  $85,487.50;  that  on  July  9, 
1913,  plaintiff  filed  his  dalm  for  damages 
with  the  city  comptroller. 

The  defendant  by  answer  admitted  the 
passage  of  the  ordinance  changing  the  grade 
of  the  street,  admitted  the  making  of  the 
cut,  but  denied  the  other  matters  alleged  in 
the  complaint  As  a  first  affirmative  defense 
It  set  up  the  condemnation  suit  by  the  city 
condemning  for  the  right  to  change  the  grade 
of  the  street,  averred  that  the  plaintiff  herein 
was  a  party  to  that  suit,  and  pleaded  the 
Judgment  in  that  suit  as  a  bar  to  this  action. 
As  a  second  affirmative  defense  it  was  aver- 
red that  the  plaintiff  negligently  failed  to 
preserve  his  property  or  to  take  any  steps 
to  minimize  the  damage. 

The  plaintiff  by  reply  admitted  the  allega- 


^svTin:  sUier  oaass  mm  sams  topic  and  KBT-NUUBSB  lo  sU  Key-Mitmbsrsd  Olcwtt  aa4  Indazw 


Digitized  by  i^jOOQ  IC 


708 


1B2  PACIFIC  BBPOIITER 


(Wasta. 


tlons  of  the  answer  touching  the  condemna- 
tion suit,  but  denied  that  the  judgment  there- 
in adjudicated  the  damages  sought  to  be 
recovered  in  this  action,  and  denied  the 
matters  contained  in  the  plalntHTs  second 
afiSrmatlTe  defense. 

The  plalntifTs  lots  abut  on  Sixth  avenue 
and  Alder  street,  and  along  their  westerly 
end  is  a  16-foot  alley.  Between  this  alley 
and  Fifth  avenue  lie  lots  known  as  the  Dose 
property.  The  surface  of  the  plaintiff's  lots 
was  approximately  70  feet  above  the  estab- 
lished grade  of  Fifth  avenue.  In  regrading 
Fifth  avenue  the  city  made  a  cut  of  about 
30  feet,  thus  removing  the  lateral  support  of 
the  Dose  lots.  The  soil  In  these  gave  way 
and  slid  into  Fifth  avenue,  thus  In  turn 
eventually  removing  the  lateral  support  of 
plaintiff's  lots,  and  causing  them  to  slide 
and  fall  away.  The  first  excavation  of  Fifth 
avenue  was  made  in  1911.  The  slide  soon 
after  developed  as  a  progressive  slide.  There 
was  a  sharp  conflict  In  the  evidence  as  to 
when  it  actually  invaded  the  plaintiff's 
property.  The  evidence  introduced  on  behalf 
of  the  defendant  was  to  the  effect  that  as 
early  as  November  20, 1912,  the  slide  had  in- 
vaded the  plalntifTs  lots;  that  on  March  25, 
1913,  the  break  had  extended  well  Into  those 
lots ;  and  that  between  that  date  and  Novem- 
ber 28,  1913,  there  was  a  further  breaking 
and  falling  away.  The  plaintiff's  testimony 
was  positive  to  the  effect  that  the  first 
appreciable  invasion  of  his  lots  took  place  in 
the  latter  part  of  June,  1913,  prior  to  which 
time  only  a  few  bncketfuls  of  earth  bad 
ftiUen  away.  The  plaintiff  and  a  number  of 
expert  real  estate  men  called  by  him  placed 
the  value  of  the  lots  prior  to  June  9,  1913, 
at  from  $40,000  to  $60,000,  and  at  about 
$5,000  at  the  time  of  the  trial.  The  plaintiff 
placed  the  value  of  the  three  houses  upon  the 
lots  which  were  destroyed  by  the  slide  at 
$14,314.  There  was  realized  from  the  wreck- 
age of  the  buildings  $185.  The  defendant's 
witnesses  placed  a  value  on  the  lots  before 
the  slide  at  from  $15,000  to  $42,000,  and  after 
the  slide  at  $15,000.  Though  not  so  stating 
In  direct  terms,  the  record  shows  that  the  de- 
fendant's witnesses.  In  fixing  the  value  when- 
ever directed  to  a  time  before  the  slide  had 
actually  Invaded  plalntifTs  lots,  took  into 
consideration  the  depreciation  caused  by  the 
approaching  slide. 

The  plaintiff  Introduced  In  evidence  his 
claim  of  damages,  which  was  filed  with  the 
city  comptroller  on  July  9,  1913,  and  also  a 
stipulation  between  himself  and  the  heirs 
of  W.  A.  McNeill  whereby  they  agreed  that  In 
case  of  a  verdict  In  favor  of  the  plaintiff 
Judgment  should  be  entered  for  the  plaintiff 
and  these  heirs  Jointly.  In  this  connection 
the  defendant  offered  a  copy  of  an  assign- 
ment by  the  plaintiff  to  W.  A.  McNeill  of 
whatever  claim  he  had  or  might  have  against 
the  defendant  for  damaging  the  property. 
The  plaintiff  objeoted  on  the  ground  that  the 


copy  was  not  the  best  evidence,  and  offered 
the  original,  to  which  was  atta<died  a  de- 
feasance showing  that  the  assignment  was 
made  merely  as  collateral  to  a  mortgage 
on  the  property,  which  at  the  time  of  the 
assignment  was  held  by  McNeilL  This  de- 
feasance was  executed  by  George  E.  Wright 
as  attorney  in  fact  for  McNeill.  Counsrf 
for  the  defendant  objected  to  Its  Introduc- 
tion on  the  ground  that  there  was  no  showing 
of  Wright's  authority  to  execute  the  defea- 
sance. Thereupon  Wright  took  the  stand, 
and  testified,  in  substance,  that  at  the  time 
the  assignment  was  made  he  was  acting  as 
attorney  for  McNeill,  who  was  a  nonresident ; 
that  McNeill  held  a  mortgage  upon  the  prolK 
erty  in  question,  which  had  been  placed  in 
Wright's  bands  for  attention ;  that  plaintiff 
desired  an  extension  of  time  on  the  mort- 
gage ;  that  McNeill  was  willing  to  make  the 
extension  providing  Marks  would  assign  to 
him  the  claim  against  the  city  for  damages 
as  collateral  security  to  the  mortgage  and  in 
consideration  of  the  extension.  Wright  also 
Identified  a  letter  ratifS^ing  this  arrangement, 
which  he  testified  he  had  received  from  Mc- 
Neill. Thereupon  the  assignment,  def  easance^ 
and  letter  were  received  In  evidence. 

The  defendant  introduced  in  evidence  the 
Judgment  roll  in  the  condemnation  suit  con- 
demning for  the  right  to  change  the  grade 
of  Fifth  avenue.  It  offered  no  evidence 
tending  to  sustain  its  first  afiSrmatlve  defense 
of  res  Judicata,  nor  any  evidence  tending  to 
sustain  its  second  affirmative  defense  setting 
up  plalntifTs  negligence  and  failure  to  take 
steps  to  minimize  the  damages.  Counsel  for 
the  defendant  In  open  court  abandoned  and 
withdrew  the  defense  of  res  Judicata.  Upon 
motion  of  the  plaintiff  both  of  the  afllrma- 
tive  defenses  were  withdrawn  from  the 
Jury.  Upon  motion  of  the  plaintiff  the  Judg- 
ment roll  In  the  condemnation  proceeding 
was  stricken  from  the  evidence.  At  appro- 
priate times  the  defendant  moved  for  a  di- 
rected verdict  and  for  a  new  trial  Both  of 
these  were  denied. 

The  Jury  returned  a  verdict  In  favor  of 
the  plaintiff  for  $27,865,  vdtti  Interest  from 
June  9,  1913,  at  6  per  cent.,  amounting  in 
all  to  $30,428.57,  for  which  Judgment  was 
entered.    The  defendant  appealed. 

[1]  While  counsel  for  the  appellant  does 
not  make  his  position  entirely  dear,  we 
gather  from  the  points  raised  upon  the  evi- 
dence and  upon  the  instructions  that  he 
claims  that  the  respondent's  recovery  should 
have  been  confined  to  such  damages,  whether 
resulting  from  actual  invasion  of  his  prop- 
erty or  from  the  slide  whUe  It  was  merely 
an  approaching  slide,  as  have  occurred  since 
the  filing  of  the  claim  with  the  city  comptrol- 
ler and  30  days  Immediately  prior  thereto. 
His  principal  argument  seems  to  be  based 
upon  the  theory  that  any  depreciation  In 
value  of  the  lots  occasioned  by  the  approach- 
ing slide  antecedent  to  the  SO  days  immediate- 
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ly  prior  to  the  filing  of  the  claim  should  be 
taken  Into  consideration  In  determining  the 
difference  between  the  market  value  of  the 
lots  before  the  property  had  been  actually 
invaded  by  the  slide  and  at  the  time  of  trial, 
which  difference  was  admittedly  the  measure 
of  damages  to  the  plaintiff's  lots,  exclusive 
of  the  buildings.  This,  apparently  on  the 
theory  that  under  the  rule  announced  In 
Jorguson  v.  Seattle,  80  Wash.  126,  141  Pac. 
834,  following  the  case  of  Casassa  v.  Seattle, 
75  Wash.  367,  134  Pac.  1080,  the  damages 
recoverable  for  a  progressive  slide  are  limit- 
ed to  those  occurring  sifter  the  filing  of  the 
claim  against  the  city,  and  30  days  prior  to 
such  filing.  In  both  of  those  cases,  however, 
the  property  had  actually  been  invaded  by 
the  slide,  which  had  progressed  to  a  con- 
siderable extent  within  the  property  before 
any  claim  was  filed.  No  question  of  depreda- 
tion of  value  by  reason  of  an  approaching 
slide  which  had  not  yet  invaded  the  proper- 
ty was  either  involved  or  discussed  in  those 
cases.  The  appellant  admits  that  In  actions 
of  this  kind  a  cause  of  action  does  not  ac- 
crue until  the  slide  has  actually  invaded  the 
damaged  property,  and  that  In  law  no  dam- 
age has  accrued  to  the  property  owner  by 
reason  of  an  approaching  slide  until  it  in- 
vades his  property,  though,  as  a  matter  of 
fact,  the  market  value  of  the  property  may 
have  been  depreciated  by  the  approaching 
slide.    This  is  clearly  the  correct  view. 

[2]  It  follows  that  the  respondent  here 
could  not  have  been  required  to  file  a  claim 
for  damages  until  his  lots  had  actually  been 
Invaded,  because  nntU  then  no  cause  of  ac- 
tion bad  accrued. 

[3]  It  further  follows  that  any  depreciation 
In  the  market  value  of  the  lots  occasioned 
by  the  approach  of  the  slide  cannot  be 
segregated  from  the  damages  ultimately  re- 
sulting from  the  actual  Invasion  of  his  prop- 
erty by  the  slide,  merely  because  a  potential, 
though  not  an  actual,  damage  had  arisen 
as  a  discernible  condition  prior  to  30  days 
before  the  claim  was  filed.  It  would  be 
manifestly  unfair  and  Illogical  to  take  as  a 
measure  of  damages  the  difference  between 
the  value  immediately  prior  to  the  first  in- 
vasion of  his  lots,  as  diminished  by  the 
threatened  destruction  from  the  approaching 
slide,  and  the  value  of  the  property  at  the 
time  of  the  trial,  on  the  theory  that  the  de- 
preciation had  occurred  more  than  30  days 
before  he  filed  his  claim.  That  would  be  to 
punish  the  claimant  for  not  filing  a  claUn 
before  he  had  any  cause  of  action;  hence 
before  he  had  the  right  to  file  It  Clearly, 
if  the  respondent's  property  was  first  actual- 
ly and  appreciably  invaded  by  the  slide  with- 
in 30  days  prior  to  the  filing  of  his  claim,  he 
is  entitled  to  recover  for  the  whole  damage 
caused  by  the  edide  which  then  for  the  first 
time  accrued  as  a  cause  of  action,  regardless 
of  the  fact  that  prior  to  that  time  the  ap- 
proaching sUde  was  a  depredating  menace. 
This  necessarily  follows  from  the  holding  of 


this  court  in  Smith  v.  Seattle,  20  Wash.  613, 
56  Pac.  389,  where  it  was  said  that: 

"In  estimating  the  value  of  plaintifTa  prop- 
erty, they  [the  jury]  should  eliinmate  from  tbeir 
calculations  any  depreciation  in  the  property 
caused  by  the  approaching  slide,  providing,  of 
course,  such  slide  resulted  from  the  failure  of 
the  city  to  famish  soitaMe  lateral  support. 
And  in  this  connection  the  fact  that  the  slide 
began  to  approach  plaintlETs  property  upwards 
of  two  years  prior  to  the  commencement  of  the 
present  action,  would  make  no  difference.  We 
think  there  is  no  merit  in  the  respondent's  con- 
tention that  the  statute  of  limitations  had  run 
against  plaintiff's  cause  of  action,  or  the  further 
contention  that  her  claim  was  not  filed  mtbiu 
six  months  after  tlie  injury  occurred." 

There  is  nothing  in  our  decision  in  the 
Jorguson  Case  or  in  any  other  decision  of 
this  court  holding  to  the  contrary.  It  is 
thus  manifest  that  the  controlling  question 
of  fact  as  bearing  upon  the  ultimate  question 
of  damages  was  as  to  when,  in  fact,  the  re- 
spondent's property  was  first  Invaded  by  the 
slide. 

[4]  As  we  have  seen,  the  evidence  on  this 
point  was  sharply  conflicting.  The  question 
was  therefore  one  for  the  Jury.  It  was  evi- 
dently resolved  in  favor  of  the  respondent. 

[5]  The  respondent  testified  that  the  mar- 
ket value  of  his  lots  prior  to  the  1st  day  of 
June,  1913,  assuming  that  they  would  stand, 
was  $60,000.  On  cross-examination  he  was 
asked  the  following  question: 

"On  the  1st  day  of  June,  1913,  the  lots  hav- 
ing prior  to  that  time  slid,  the  slide  having 
touched  the  lots,  having  encroached  upon  the 
Iota  as  far  back  as  November,  1912,  so  that 
in  the  spring  of  1013  the  lota  had  been  further 
invaded  by  this  slide,  and  that  the  top  of  the 
slide  was  extending  farther  eastward  np  the 
hill,  so  that  on  the  Ist  of  June,  1913,  the  slide 
had  extended  so  that  it  bad  reached  the  north- 
west comer  of  the  large,  red  house  designated  as 
'B,'  and  had,  in  fact,  extended  under  tlie  north- 
west comer  of  that  house,  and  that  there  was 
a  vertical  drop  of  at  least  25  feet  at  that  point, 
the  slide  having  so  encroached  upon  the  proper- 
ty, I  would  ask  you  to  state,  then,  what.  In  your 
opinion,  would  be  the  fair,  cash,  market  value?" 

This  was  objected  to  as  being  argumenta- 
tive,  and  not  based  upon  anything  then  in 
evidence.  The  objection  was  sustained.  This 
Is  assigned  as  error.  The  question  was  dear- 
ly argumentative,  and  it  Is  true  that  it  was 
not  based  upon  any  fads  then  in  evidence. 
We  find  no  error  in  its  exclusion. 

[6]  Moreover,  the  respondent  was  subse- 
quently asked  the  following  question : 

"Assuming,  Mr.  Marks,  then,  that  the  condi- 
tions of  the  property  were  such  and  the  hap- 
penings to  the  property  had  been  such  for  some 
time  previous  to  June  9,  1913,  that  a  reason- 
able buyer  and  a  reasonably  prudent  man  who, 
looking  at  the  property,  would  have  reason  to 
believe  that  these  particular  lots  were  going  to 
continue  to  slide  and  break  farther  up  the  lull, 
what,  in  your  opinion,  would  be  the  fair,  cash, 
market  value?" 

The  respondent  answered  to  the  effect  that. 
If  the  prospertlve  purchaser  thought  the  lots 
were  going  to  slide,  he  probably  would  not 
purchase  at  any  price,  but  that,  if  he  thought 
that  they  were  not  going  to  slide,  he  would 
pay  $00,000  for  them  if  he  wanted  them. 
This  question  and  answer  cover  practically 
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the  same  tMng  called  tor  ia  tbe  foregoing 
Qaesaon,  the  exclusion  of  which  is  complain- 
ed of. 

On  fnrther  cross-examination  the  respond- 
ent was  asked  the  following  question : 

"In  other  words,  then,  if  a  buyer  should  visit 
these  lots  on  the  9th  of  June,  and,  by  reason 
of  the  things  which  had  already  happened  to 
these  particular  lots  previously,  he  had  reason 
to  believe  that  the  lots  would  further  slide,  and 
he  did  so  believe  that  they  would,  he  would  have 
paid  no  more  for  them  on  that  date  than  he 
would  pay  for  them  now;  is  that  your  an- 
swer?" 

[7]  An  objection  on  the  ground  that  the 
question  embraced  damages  which  might 
have  been  occasioned  by  the  approaching 
slide  was  sustained.  This  is  also  assigned  as 
error.  Assuming  that  the  question  was  prop- 
erly interpreted  by  the  objection,  with  which 
interpretation  counsel  for  the  city  took  no 
Issue,  the  objection  was  properly  sustained. 
In  any  event  the  prior  question  had  covered 
the  same  ground  and  was  answered  by  the 
respondent,  as  we  have  noted.  There  was  no 
error  In  excluding  its  repetition. 

[8]  On  cross-examination  of  one  of  the 
appellant's  witnesses  who  testified  as  to 
values,  counsel  for  respondent  asked  what, 
in  his  opinion,  was  the  probable  value  of  the 
property  on  June  9,  1913,  assuming  that 
the  property  would  sland  on  a  line  indicated 
as  that  shown  by  the  appellant's  evidence 
as  the  line  on  the  lot  to  which  the  slide  had 
progressed  on  that  day.  The  appellant  as- 
signs as  error  the  refusal  of  the  court  to 
sustain  an  objection  to  that  question.  There 
was  no  error  in  this.  The  question  was  bas- 
ed upon  facts  of  which  there  was  then  some 
evidence  before  the  Jury,  and  was  reasonably 
calculated  to  elicit  information  bearing  on 
the  damages  produced  by  the  slide  considered 
as  a  progressive  slide  after  its  invasion  of 
respondent's  property. 

[0]  A  dalm  of  error  is  also  based  upon  the 
fact  that  the  court  admitted  parol  evidence 
to  show  that  the  assignment  of  the  respond- 
ent's claim  of  damages  to  McNeill  was  made 
as  a  part  of  the  consideration  and  as  addi- 
tional security  for  an  extension  of  time  on 
the  mortgage  held  by  McNeUl.  There  was 
no  error  In  this.  Had  the  mortgage  itself 
been  in  the  form  of  an  absolute  deed,  the 
same  question  as  that  here  presented  would 
have  been  Involved.  In  such  a  case  parol 
evidence  is  always  admissible  to  show  that 
a  deed  absolute  on  Its  face  Is  intended  as  a 
mortgage  between  the  parties.  A  fortiori  Is 
this  true  where,  as  here,  the  question  is  only 
collaterally-  in  issue.  The  evidence  shows 
that  the  assignment  was  made  In  connection 
with  the  extension  of  time  on  the  mortgage 
and  as  collateral  security  in  connection  with 
the  same  transaction.  We  are  clear  that  the 
court  committed  no  error  in  permitting  the 
real  nature,  consideration,  and  purpose  of 
the  assignment  to  be  proved  by  parol  evi- 
dence, notwithstanding  the  absolute  form 
of  the  assignment.     Moreover,  the  heirs  of 


the  assignee,  the  parties  in  interest  at  the 
time  of  the  trial,  were  parties  to  the  action, 
and  had  stipulated  that  the  respondent  mi^t 
prosecute  the  action.  They  were  therefore 
estopped  to  question  any  Judgment  wblck 
might  be  rendered.  This  eliminates  all  in- 
terest which  the  dty  could  have  had  in  tlie 
assignment. 

[IB]  The  assertion  that  the  admlssi(»  of 
this  evidence  impinged  the  provisions  of  Rem. 
&  Bal.  Code,  f  1211,  U  without  merit  Nei- 
ther of  the  parties  to  this  action  sued  or  de- 
fended as  executor  or  administrator  of  anr 
deceased  person  or  as  guardian  or  conserv- 
ator of  the  estate  of  any  Insane  person. 

[11]  Finally  it  is  claimed  that  the  court 
erred  In  striking  from  the  evidence  the  Judg- 
ment and  flies  in  the  prior  condemnation  suit, 
and  aAerwards  instructing  on  the  theory 
that  such  suit  had  been  brought  We  find 
no  error  in  this.  The  allegations  of  the 
answer  setting  up  the  bringing  of  the  con- 
demnation suit  were  admitted  in  the  reply. 
The  respondent  had  admitted  that  he  was  a 
party  to  that  suit  These  admissions  formed 
sufficient  basis  for  the  assumption  of  the  fact 
that  the  suit  had  been  brought,  found  in  the 
court's  instructions.  The  appellant  having 
offered  no  evidence  tending  to  show  that 
the  Judgment  in  the  condemnation  suit  was 
res  Judicata  of  the  question  of  damages  in- 
volved in  this  action,  the  Judgment  roll  in 
the  condemnation  suit  met  no  useful  purpose 
as  evidence  in  this  action,  and  merely  in- 
cumbered the  record.  It  was  properly 
stricken. 

[12]  The  appellant,  however,  argued  that 
evidence  of  the  condemnation  suit  was  nec- 
essary, as  showing  the  necessity  on  the 
respondent's  part  to  file  a  claim  for  dam- 
ages, which  would  not  have  been  necessary 
had  there  been  no  antecedent  condemnation, 
citing  Casassa  v.  Seattle,  75  Wash.  367,  134 
Pac.  1080,  and  Jorguson  v.  Seattle,  80  Wash. 
126,  141  Pac.  334.  The  court  however,  in- 
structed the  Jury  to  the  effect  that  every 
person  seeking  to  recover  damages  such  as 
was  claimed  in  this  case  is  required  to  file 
with  the  city  comptroller  a  sworn  claim 
for  damages  within  30  days  from  the  time 
the  claim  for  such  damages  accrued.  The 
court  thus  assumed  the  only  fact  which  the 
stricken  evidence  was  competent  to  prove 
after  the  abandonment  of  the  defense  of  res 
Judicata.  It  is  obvious  that  the  city  was 
not  prejudiced  by  being  thus  relieved  of 
the  necessity  of  proving  a  fact  which  it 
might  otherwise  have  been  required  to  prove. 
Moreover,  as  we  have  seen,  the  fact  of  the 
antecedent  suit  for  condemnation  was  admit- 
ted by  the  reply. 

[13]  There  are  many  other  criticisms  of 
the  court's  instructions.  We  have  examined 
the  instructions  with  care.  We  are  satisfied 
that  they  are  invulnerable  to  any  objection 
raised  either  here  or  in  the  lower  court  save 
in  one  particular.     Under  the  court'a  In- 
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structions,  the  Jnry  was  permitted  to  render 
a  verdict  in  a  lamp  sum  for  the  injury  to 
the  lots  and  the  valne  of  the  buildings,  with 
interest  on  the  entire  amount  from  Jnne 
9,  1913.  The  buildings,  however,  were  not 
destroyed  till  November,  1913.  Interest 
should  not  have  been  permitted  on  the  dam- 
ages assessed  for  the  loss  of  the  buildings 
from  June  9,  1913.  In  the  discussion  of  the 
proposed  instmctlona  between  the  court 
and  counsel  for  both  sides,  this  was  oalled 
to  the  court's  attention  by  respondent's  coun- 
sti.  The  court  suggested  the  submission  of 
an  Instruction  to  the  jury  to  find  separately 
the  damage  to  the  lots  and  the  damage  to  the 
bnlldlngs  and  the  date  when  the  buildings 
were  destroyed.  Oounsel  for  neither  side  ex- 
pressed their  willingness  that  this  course  be 
pursued,  and  counsel  for  the  appellant,  so 
far  as  his  abstract  shows,  made  no  request 
for  any  instruction  on  the  subject  The  er- 
ror, however,  can  easily  be  corrected  with- 
out any  harm  to  the  appellant,  as  suggested 
In  the  respondent's  brief,  by  simply  calculat- 
ing Interest  on  the  highest  value  fixed  by 
any  witness  as  the  value  of  the  buildings 
from  June  9,  1913,  to  November  29,  1913,  the 
date  upon  which  the  buildings  were  finally 
condemned.  The  highest  value  placed  upon 
the  buildings  by  any  witness  was  $14,314. 
Interest  thereon  from  June  9,  1913,  to  No- 
vember 29,  1913,  amounts  in  round  numbers 
to  f40S.  Deducting  this  from  the  amount  of 
the  judgment  as  entered,  $30,428.67,  leaves 
$30,023.67,  for  which  amount  the  judgment 
should  be  affirmed  as  of  the  date  when  It 
was  entered. 

[14]  The  appellant,  having  requested  no  in- 
struction nor  offered  any  solution  of  the  dif- 
ficulty when  the  matter  was  called  to  the 
court's  attention,  should  not  recover  costs 
on  this  appeaL 

[IS]  We  have  not  overlooked  the  rule  re- 
cently announced  in  Wright  v.  Tacoma,  161 
Pac.  837,  in  which  case  we  held  that  interest 
on  unliquidated  claims  cannot  be  allowed 
prior  to  judgment,  except  where  the  amount 
of  the  claim  Is  ascertainable  by  mere  mathe- 
matical computation  or  by  reference  to  some 
fixed  standard.  That  point,  however,  not 
having  been  raised  either  here  or  in  the  low- 
er court,  we  would  not  now  be  warranted  in 
considering  it  as  applied  to  the  claim  here 
Involved. 

With  the  above  modification,  the  Judgment 
is  affirmed. 

MOBRIS,  O.  3.,  and  MAIN  and  FULLBB- 
TON,  JJ.,  concur. 


BIDPATH  V.  CLAUSIN.    (No.  12582.) 

(Supreme  Oourt  of  Washington.    Nov.  17. 
1915.) 

1.    LAnDIX>BD    AHD   TENANT   €=»157 — liKASXS— 

Stipolations— Waives. 

A  covenant   in   a   lease,    binding   the   les- 
see to  make  improvements  and  repairs  on   the 


building,  is  for  the  benefit  of  the  lessor,  who 
may  waive  it 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  U  571,  572,  574r-582,  58ir- 
600,  602-607;    Dec.  Dig.  <8=>157.] 

2.  IjArdlobo  and  Tenant  «=»159— Stipula- 
tions IN  Lease— Damages— Waivek. 

In  the  absence  of  words  or  conduct  or  sub- 
sequent agreement  tlie  law  implies  damage  from 
a  lessee's  breach  of  covenant  to  make  improve- 
ments and  repairs,  but  where  the  lessor  waived 
the  covenant,  the  law  will  presume  that  the 
omission  to  comply  therewith  was  for  his  bene- 
fit and  damages  are  not  recoverable. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  §§  573,  608.  6U;  Dec.  Dig. 
«=159.] 

3.  Lanulokd  and  Tenant  «s»157  —  Cove- 
nants—Waiver. 

That  a  lessee,  in  a  lease  containing  cove- 
nants binding  the  lessee  to  make  improvements 
and  repairs,  gave  a  bond  of  indemnity,  was  evi- 
dence of  the  intention  of  the  parties  that  the 
lessor  should  be  indemnified  against  loss  for 
the  lessee's  breach  of  the  covenant,  rather  than 
an  indication  that  he  shall  have  liquidated  dam- 
ages, irrespective  of  actual  loss,  or  any  waiver 
by  sulMequent  contract. 

[Qd.  Note.— For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  8|  571,  672.  574r-582,  684:- 
600,  602-607;    Dec.  Dig.  «=»157.] 

4.  IiANDIARD   AND  TENANT  4=9157— STIFDIiA- 

TioNs  IN  Lease — Waiver. 

A  lease  required  the  lessee  to  make  repairs 
and  improvements  on  tlie  premises.  He  aban- 
doned the  work,  and  at  the  termination  of  the 
lease  the  lessor  took  imssession  of  the  premises 
and  rented  them  to  another  tenant  in  the  con- 
dition they  were  in  with  the  privilege  of  making 
necessary  improvements  and  alterations.  There 
was  evidence  that  the  lessor  did  not  desire  the 
improvements,  tbe  plans  for  which  had  been 
agreed  on  and  whitii  were  suited  for  the  uses 
of  the  lessee.  SeU  to  show  that  the  lessor 
waived  the  covenant,  and  could  not  recover 
damages  for  breadt  thereof. 

[Ed.  Note. — ^For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  §§  571,  572,  574-582,  584- 
600,   602-607;    Dec.   Dig.   <E=)157.] 

5.  I^NDi.oiu>  AND  Tenant  «=>].^7  —  Cove- 
nants FOB  IMPBOVEUENTS— AOBEEKENTB  AS 

TO  Plans. 

Where  a  lease  required  the  lessee  to  con- 
stfruct  a  modem  up-to-date  store  front  in  the 
building  adaptable  to  the  tenancy  and  the 
parties  agreed  on  formal  plans  therefor,  the 
lessor  could  not  subsequently  insist  on  the  con- 
struction of  a  front  of  another  kind. 

[Ed.  Note. — ^For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  M  571,  572.  574-582,  684- 
600,  602-«07;    Dec.  Dig.  <e=)lo7.] 

6.  Landilobd  and  Tenant  «=»169  —  Cove- 
nants—Waiver— Evidence. 

That  a  lessor,  in  a  lease  binding  the  lessee 
to  make  alterations,  accepted  the  tenancy  of 
a  sublessee,  and  that  the  making  of  the  altera- 
tions would  amount  to  an  eviction  of  the  sub- 
lessee, and  that  the  lessor  made  no  request  for 
the  making  of  the  alterations,  were  competent 
to  show  a  waiver  by  him  of  peniformance  by 
the  lessee  of  the  covenant 

[E!d.  Note. — For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  |§  573,  608,  6U ;  Dec.  Dig. 
<S=»169.] 

7.  Landix>bd  and  Tenant  4=>159  —  Ooyb- 

NANTS— Damages. 

A  lessor,  in  a  lease  binding  the  lessee  to 
make  improvements,  may  not  recover  the  rea- 
sonable cost  of  removal  of  a  vault  constructed 
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by  the  lessee,  and  also  the  value  of  iron  doors 
on  the  vault  which  the  leasee  removed. 

[Ed.  Note. — ^For  other  cases,  see  liandlord  and 
Tenant,  Cent  Dig.  {g  573,  606,  6U;  Dec.  Dig. 
<&=>159.] 

8.  CovENANTB  «=»124— BsatAOH— Mkabubk  of 

Dauaoes. 
The  damages  for  a  breach  of  cov«iant  are 
measured  by  the  actual  loss  to  the  covenantee. 

[Ed.  Note.— For  other  cases,  see  Covenants, 
Cent.  EHg.  §§  225-230,  255,  256,  259;  Dec.  Dig. 
<S=>124.] 

Department  1.  Appeal  from  Superior 
Court,  Spokane  County;  B.  H.  Sullivan, 
Judge. 

Action  by  Sarah  J.  Rldpath  against  O.  B. 
Clausln,  receiver  of  the  B.  J.  Hyde  Jewelry 
Company.  From  a  Judgment  for  plaintift,  de- 
fendant appeals.  Beversed  and  remanded 
for  new  trial. 

Samuel  R.  Stem,  of  Spokane,  for  appellant 
J.  M.  Simpson,  of  Spokane,  for  respondent. 

CHADWICK,  J.  On  April  1,  1908,  re- 
spondent leased  a  certain  store  building  in 
the  city  of  Spokane  to  the  E.  J.  Hyde  Jewel- 
ry Company  for  a  period  of  five  years.  It 
was  stipulated  in  the  lease  that  the  lessee 
should  "put  in  a  modem,  up-to-date  Xront  In 
said  building,  and  make  aU  Interior  repairs 
during  the  life  of  this  lease  and  without  any 
cost  to  the  party  of  the  first  part"  The 
Hyde  Jewelry  Company,  of  which  the  pres- 
ent appellant  is  receiver,  failed  and  neglect- 
ed for  a  long  time  to  perform  this  stipulation 
in  the  lease.  On  the  18th  day  of  January, 
1913,  respondent  demanded  that  her  lessee 
comply  with  its  covenant  This  it  agreed  to 
do  on  or  before  the  Ist  day  of  April,  1913, 
and  gave  a  bond  conditioned  for  the  per- 
formance of  its  promise.  After  spending  the 
sum  of  $191,  the  work  was  stopped  because 
of  the  financial  condition  of  the  lessee.  A 
short  time  thereafter  the  receiver  vacated 
the  building. 

This  action  was  brought  to  recover  the 
sum  of  $750  as  damages  "agreed  upon  for 
failure  of  the  B.  J.  Hyde  Jewelry  Company 
to  put  in  a  modern  up-to-date  store  front" 
For  a  second  cause  of  action  respondent  de- 
manded damages  in  the  sum  of  $500,  alleg- 
ing a  violation  of  the  terms  of  the  lease 
In  that  the  lessee  did  not  make  its  own  in- 
terior repairs  and  place  and  put  in  order  all 
changes  of  conditions,  stairways,  etc.,  and 
for  a  third  cause  of  action  alleged  that  the 
lessee  left  the  building  in  a  bad  condition 
In  that  they  placed  therein  a  brick  vault,  had 
removed  stairways,  cut  holes  tn  the  floor 
at  different  places,  removed  partitions  and 
torn  off  plastering  to  the  damage  of  respond- 
ent in  the  sum  of  $200. 

The  case  went  to  trial  upon  the  general 
issues,  and  upon  the  affirmative  defenses  that 
respondent  had  waived  the  covenants  of  the 
lease,  and  that  she  had  been  in  no  way  dam- 
aged  by  the  alleged  breaches  of  It     The 


court  below  entered  a  Judgment  In  favor  of 
respondent  for  the  sum  of  $750  leas  $191 
upon  the  first  cause  of  action,  for  the  sum 
of  $500  upon  the  seccxid  cause  of  action, 
and  for  the  sum  of  $200  upon  the  third  cause 
of  action. 

The  first  question  involved  is  whether  a 
tenant  is  answerable  in  damages  for  the  fail- 
ure to  make  improvements  where  the  tenant 
offers  to  prove  that  the  work  was  abandon- 
ed with  the  consent  of  the  landlord,  and 
that  at  the  termination  of  the  lease  the 
landlord  took  possession  of  the  premises 
and  rented  them  to  another  tenant  in  the 
condition  they  were  then  in,  with  the  privi- 
lege of  making  such  Improvements  and  altera- 
tions as  the  necessities  of  the  new  tenant 
might  require.  The  permanent  improvement 
which  the  tenant  covenanted  to  make  was 
a  modem  store  front  to  cost  not  less  than 
$750.  To  guarantee  the  performance  of  this 
particular  covenant  the  tenant  executed  a 
surety  bond  which  Is  in  form,  and  was  found 
by  the  trial  Judge  to  be,  a  bond  for  Indem- 
nity only.  The  appellant  u  receiver  for 
the  tenant  corporation  which  executed  the 
lease,  undertook  to  show  by  pleading  and  by 
proof  that  respondent  had  waived  the  cove- 
nant by  conduct  and  that  no  damage  had 
resulted  to  her  by  reason  of  the  omission  of 
the  lessee.  The  court  rejected  all  proffers 
of  proof,  holding  that  It  mattered  not  to 
what  use  the  landlord  had  put  the  property 
upon  re-entry,  the  tenant  was  bound  by  the 
covenants  of  his  lease;  that  it  had  made 
the  promise  to  put  in  the  store  front  and  to 
leave  the  premises  in  the  same  condition 
they  were  in  when  let  The  court  said, 
speaking  of  the  answer: 

"I  don't  see  as  it  amounts  to  anything,  that 
part  <^  It  (meaning  the  defenses  we  have  al- 
luded to),  because  this  is  an  agreement,  and 
being  an  agreement  that  don't  make  any  differ- 
ence. If  two  parties  agree,  one  to  do  a  certain 
thing  and  the  other  to  do  a  certain  tiling,  it 
isn't  any  excuse  for  it  to  faU  to  perform  bis 
part  of  the  contract  that  the  other  party  would 
(not)  be  damaged  by  it" 

The  court  held  that  there  was  no  waiver 
unless  the  appellant  could  prove  that  the  re- 
spondent refused  to  permit  it  to  put  in  the 
front  and  to  remove  certain  partitions  and 
improvements  which  it  had  made  for  the  ben- 
efit of  its  subtenants  and  for  the  convenience 
of  its  own  business. 

[1,2]  (Counsel  for  appellant  says  that  he 
has  been  unable  to  find  any  authorities.  In 
the  time  we  have  given  to  the  case  we  have 
been  unable  to  find  a  case  directly  in  point 
However,  it  does  seem  to  us  that  the  case  can 
be  resolved  by  reference  to  the  fundamental 
principles  of  the  law.  This  is  a  suit  for 
damages.  It  Is  true  that  it  is  based  upon 
contract  and  If  the  respondent  had  brought 
an  acUon  presently  against  the  appellant  we 
have  no  doubt  that  the  contract  would  be 
binding  upon  the  parties.  That  is,  appellant 
could  not  have  pleaded  that  the  premises 


«=>ror  othar  cues  tea  lame  topic  and  KBT-NUMBBR  In  M  K«7-Niiinbarea  DlgmtMad  Ind«|M  i  ^ 

digitized  by  VjOUv  It. 


WaatL) 


BIDPATH  V.  CliAUSm 


713 


would  be  suitable  for  some  otber  business. 
Bnt  it  will  not  be  denied  that  the  covenants 
relied  upon  were  inserted  in  the  lease  for 
the  benefit  of  the  landlord,  and  she  might 
waive  them  tf  she  saw  fit  to  do  so.  She  may 
waive  them  by  words  or  by  conduct,  so  that 
the  case  after  all  comes  down  to  the  proposi- 
tion whether  there  was  a  damage.  If  it  ap- 
pears that  Instead  of  bringing  a  present  ac- 
tion the  respondent  did  not  desire  the  front 
put  in,  and  consented  to  an  abandonment  of 
the  work;  that  she  accepted  the  tenancy  of 
the  occupants  of  the  upper  floors  and  col- 
lected the  rents  from  them ;  that  the  changes 
and  alterations  made  in  the  upper  floors  were 
for  the  benefit  of  the  tenants  of  those  floors 
and  are  convenient  and  desired  by  them, 
she  could  not  recover  upon  the  letter  of  her 
contract.  The  purpose  of  the  several  cove- 
nants was  to  save  respondent  from  any  loss 
or  damage  by  reason  of  the  tenancy.  In 
the  absence  of  words  or  conduct  or  subse- 
quent agreement  the  law  will  Imply  the  dam' 
age,  but  where  a  waiver  is  made  to  appear 
the  law  wUl  presume  that  the  omission  as 
well  as  the  alterations  were  made  for  the 
benefit  of  the  reversion. 

[8]  The  trial  Judge,  although  admitting 
that  the  bond  was  a  bond  of  indemnity  and 
not  a  guarantee  of  liquidated  damages,  held 
that  the  parties  were  nevertheless  bound  by 
the  contract  and  not  by  the  bond.  As  a 
broad  proposition  this  may  be  true,  but  In 
the  light  of  all  the  circumstances  we  think 
the  bond  is  some  evidence  of  the  intention 
of  the  parties,  and  when  so  considered  It  sus- 
tains the  theory  of  the  api>ellant  that  it  was 
the  agreement  of  the  parties  that  respondent 
Should  be  indemnified  against  loss  rather 
ttian  to  have  the  assurance  of  a  liquidated 
indemnity  Irrespective  of  actual  loss  or  any 
waiver  by  subsequent  agreement  or  contract. 

[♦]  As  a  further  evidence  of  waiver  appel- 
lant nnderto<*  to  show  that  the  agent  of  the 
respondent,  finding  that  it  was  doubtful 
whether  the  lessee  would  pay  for  the  instal- 
lation of  the  store  front  which  it  had  begun 
and  upon  which  dt  had  ezi>ended  the  sum  of 
$191  for  labor  and  material,  went  to  the 
agent  of  the  bonding  company  and  asked  his 
permission  to  abandon  the  improvement 
which  was  being  made.  The  agent  of  the 
bonding  company  testifies  that  the  agent  of 
the  respondent  desired  to  waive  the  require- 
ment for  the  store  front  and  the  contract, 
which  had  been  made  by  the  tenant  with  a 
third  party,  to  put  in  a  front  upon  plans 
which  had  been  agreed  upon  between  the  land- 
lord and  the  tenant,  but  that  he,  the  agent 
of  respondent,  wanted  the  bond  to  hold  al- 
though the  work  was  abandoned ;  the  theory 
of  the  appellant  being  that  the  front  which 
had  been  agreed  upon  was  especially  adapt- 
ed for  the  uses  of  a  Jewelry  store  and  when 
it  appeared  that  the  tenant  would  be  flnan- 
-dally  unable  to  complete  the  work  and  con- 
tinue as  a  tenant  respondent  desired  to  hold 
the  matter  in  such  shape  that  if  the  prem- 


ises were  leased  to  another,  that  a  front 
would  be  put  in  that  would  be  more  adapted 
to  the  uses  of  whomsoever  might  become  a 
tenant.  The  agent  of  the  company  further 
testified  that  at  the  request  of  the  agent  of 
the  respondent  he  wrote  a  letter  of  which 
the  following  is  a  cwy: 

"AprU  8,  1913. 
"0.  F.  Lucas,  Agent.  City— Dear  Sir:  Ue- 
feiUng  to  the  bond  eiven  by  tliis  company  to 
the  E.  J.  Hyde  Jewelry  Company  covering  the 
construction  of  a  new  front  in  the  premises  oc- 
cupied by  that  company,  we  wish  to  say  that 
it  is  entfrely  satisfactory  to  us  that  you  permit 
the  Jewelry  Company  or  its  successors  or  as- 
signs, to  abandon  the  putting  in  of  this  front, 
provided  all  damage  to  tlie  building  up  to  this 
time  be  taken  care  of,  and  that  aU  bills  for  la- 
bor and  material  up  to  date  l>e  paid.  Very 
truly  yours,  Fidelity  &  Deposit  Company  of 
Maryland,  by." 

This  is  some  evidence  of  a  waiver  proper 
to  be  considered  by  a  Jury  in  connection  with 
all  of  the  otber  facts  and  circumstances  at- 
tending the  negotiations  of  the  parties  It 
is  some  evidence  that  respondent  did  not 
want  the  store  front,  the  plans  for  which 
had  been  agreed  upon  and  which  was  salted 
to  the  uses  of  a  Jewelry  store,  put  in. 

[B]  The  admitted  facts  In  the  case  preclude 
a  holding  that  respondent  could  insist  upon 
a  front  of  her  own  choosing  to  cost  up  to  the 
sum  of  $750.  The  whole  intendment  of  the 
original  lease  is  that  the  front  should  be 
adapted  to  the  tenancy,  and  besides,  the  par- 
ties had  agreed  upon  formal  plans  drawn 
by  a  builder.  Having  so  agreed,  she  could 
not  insist  upon  a  front  of  another  Idnd. 

[S]  The  second  cause  of  action  seems  to  go 
to  the  failure  of  the  tenant  and  this  appel- 
lant to  remove  certain  partitions,  etc.,  in  the 
second  and  third  stories.  These  stories  had 
l>een  sublet  by  the  Hyde  Jewelry  Company  to 
the  proprietor  of  a  Ctdnese  noodle  restaurant. 
Partitions  had  been  made  to  suit  the  demands 
of  the  business.  Appellant  undertook  to 
prove  that  the  business  of  the  restaurant  had 
continued  without  interruption,  and  that  re- 
spondent had  accepted  the  tenancy  of  the 
sublessee  who  had  attorned  to  her ;  that  the 
removal  of  the  partitions  would  have  been 
destructive  of  the  tenancy  and  equivalent  to 
an  eviction,  and  that  respondent  had  made 
no  request  that  the  covenant  be  performed. 
We  think  this  testimony  was  competent  as 
tending  to  show  a  waiver.  The  acceptance 
of  the  tenancy  of  the  sublessee  and  the  re- 
ceipt of  rent  would.  In  legal  effect,  be  a  con- 
tinuation or  renewal  of  the  lease  as  to  the 
second  and  third  stories  for  the  benefit  of 
respondent  in  so  far  as  appellant  is  con- 
cerned. 

[7]  As  to  the  third  cause  of  action,  which 
Involves  the  lower  floor  and  basement,  the 
same  rules  will  apply,  although  it  is  Ukely 
that  respondent  has  suffered  real  damages 
in  respect  to  them.  We  think,  however,  that 
respondent  should  elect  whether  she  will 
treat  the  vault  as  an  improvement  or  as  a 
thing  to  be  removed.  Aa  the  record  c<»ie8  to 
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Qs  she  seems  to  be  asking  for  the  reasonable 
cost  of  removal,  and  at  the  same  time  Is 
asking  for  the  sum  of  $100,  the  valne  of  the 
Iron  doors  which,  tt  Is  alleged,  appellant 
wrongfully  removed. 

[t]  Taking  a  broad  vision  of  the  case,  these 
things  seem  evident:  The  covenants  relied 
on  were  for  the  benefit  of  the  landlord.  Cov- 
enants, like  all  contracts  Involving  benefits 
to  the  promisee,  may  be  waived.  There  Is 
nothing  In  the  record  upon  which  a  promise 
to  pay  a  liquidated  sum  can  be  predicated, 
the  bond  being  rightfully  held  to  be  a  bond 
of  indemnity.  The  right  of  respondent  is 
therefore  no  more  than  a  right  to  recover 
damages.  The  general  rule  is  that  damages 
for  a  breach  of  a  covenant  are  to  be  measured 
by  the  actual  loss  to  the  covenantee.  The 
measure  Is  the  loss  sustained,  whether  it  be 
the  cost  of  restoring  the  premises  to  their 
former  condition  or  the  reasonable  cost  of 
making  the  improvement — the  patting  in  of 
the  store  front.  As  against  this  right  api>el- 
lant  may  defend,  submitting  all  facts  and 
circnmstances  tending  to  show  a  ratification 
of  the  conduct  of  appellant  or  a  vralver  of 
the  covenants. 

The  case  is  for  the  jury  and  will  be  re- 
manded for  a  new  trial. 

MORRIS,  0.  J.,  and  MOUNT,  MAIN,  and 
H0rX30MB,  33.,  concur. 


HENBX  T.  YOST  et  al.    (No.  12312.) 

(Supreme  Court  of  Washington.     Nov.  12, 
1015.) 

1.  FBATjDUUfWT  Conveyances  <Ss>237— Bights 
OY  Obeditoks— Setting  Asidk. 

A  creditor,  injured  by  the  debtor's  convey- 
ance, made  with  intent  to  binder,  delay,  and  de- 
fraud him,  may  have  such  conveyance  set  aside. 
[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  {{  674-680,  684t-688; 
Dec.  Dig.  «=5»237.] 

2.  Fbauduuint    Convktances    «=>74,  75  — 
Presumption — Fb  aud  . 

A  conveyance  made  without  consideration 
is  presumptively  fraudulent  as  to  the  grantor's 
existing  creditors,  but  there  is  no  such  presump- 
tion that  the  conveyance  was  made  with  the  in- 
tent to  defraud  subsequent  creditors. 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  {{  186-191 ;  Dec.  Dig. 
«=>74,  75.] 

8.  F&AUDxrmtT  Oohtktanobb  9s»215— "Obxd- 

itob"— Claimant  Ex  Deucto. 

A  claimant  ex  delicto  is  a  "creditor,"  with- 
in the  meaning  of  the  rule  that  conveyances  may 
be  set  aside  wnen  made  to  defraud  the  grantor's 
creditors. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  §S  641,  642 ;  Dec.  Dig. 
«=>215. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Creditor.] 

4.   F&AT7DVUCNT  CONVEYANCES  <8=>271,  295  — 
PSBSTrMPTION     AND     BURDEN     OF     PBOOV   — 

Fbaud. 

A  creditor,  showing  that  his  cause  of  ac- 
tion existed  when  his  debtor's  conveyance  was 
made,  establishes  a  prima  facie  case  of  fraud, 


and  the  burden  is  then  on  the  grantor  and  gran- 
tee to  prove  the  validity  of  the  conveyance^ 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  M  796-798,  821,  867- 
875;  Dec.  Dig.  «=9271,  295.] 

5.  Judgment  «=5»711— Oonclusivkness— Pkb- 
soNS  Not  Pasties. 

Plaintiff's  judgment  against  defendants  T. 
and  another  for  the  value  of  sheep  converted  by 
them  was  not  even  prima  facie  evidence  as 
against  T.'s  wife  and  their  prior  grantees,  gtran- 
eers  to  such  judgment,  of  any  indebtedness  of 
¥.  to  plaintiff  prior  to  the  time  it  was  render- 
ed, and,  while  eatablishing  the  indebtedness  of 
Y.  to  plaintiff,  did  not  of  itself  prove  the  exi- 
istence  of  fact^  on  which  it  was  based. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  |  1232;    Dec.  Dig.  «=»711.] 

6.  Peaudulent  Conveyances  «=5»208— 'Rem- 
edies OF  Creditor— Subsequent  Cbbditor. 

A  subsequent  creditor,  showing  that  his 
debtor's  conveyance  was  made  with  intent  to 
defraud  him,  may  have  it  set  aside,  and  the 
property  subjected  to  the  lien  of  his  judgment. 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig  §{  631,  633 ;  Dec.  Dig. 
«=>20&] 

7.  Fbaudui«nt  CoirvEYAROBS  «=»26fr— Cbkd- 
rroB'B  iSUawi  of  Action— Pboof. 

Plaintiff,  in  an  action  to  set  aside  a  con- 
veyance, who  failed  to  prove  either  that  he  was 
a  creditor  when  the  debtor's  conveyance  was 
made,  or  that  such  conveyance  was  made  to  de- 
fraud him  as  a  subsequent  creditor,  was  not 
entitled  to  have  the  conveyance  set  aside  and  the 
property  subjected  to  the  lien  of  his  judgment 
[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  g|  789-795;  Dec.  Dig. 
«=>269.] 

8.  New   Tbial  9=b92— Obounds— Subpbisb— 
ibsukb  and  bvidbnok. 

Plaintiff,  in  an  action  to  set  aside  a  convey- 
ance by  defendant  and  his  wife  to  the  other  de- 
fendants as  in  fraud  of  his  subsequent  judgment, 
who  anticipated  that  the  defense  would  be  the 
invalidity  of  the  judgment,  and  not  its  insuf- 
ficiency to  prove  the  facts  for  which  it  was  in- 
troduced, and  who  alleged  surprise  at  the  deci- 
sion based  on  such  insufiidency,  not  raised  at 
the  trial,  was  not  entitled  to  a  new  trial,  where 
the  judgment  was  not  sufficient  to  establish  the 
prior  indebtedness,  since  he  bad  his  day  in  court 
and  to  grant  a  new  trial  would  be  to  compel 
the  defendant  to  retry  the  case  through  no  fault 
of  his  own  or  of  the  court 

[Ed.  Note. — For  other  cases,  see  New  Trial, 
Cent  Dig.  f  187 ;  Doc.  Dig.  ®=!>92.] 

Department  2.  Appeal  from  Superior 
CJourt,  Yakima  County ;  EX  B.  Preble,  Judge. 

Action  by  James  Henry  against  Albert  H. 
Yost  bnd  others.  Judgment  for  defendants, 
dismissing  the  action  with  prejudice.  Mo- 
tions for  a  new  trial  and  for  a  modification 
making  the  dismissal  without  prejudice  de- 
nied, and  plaintifT  appeals.    AflSrmed. 

John  B.  Ryan,  of  Seattle,  and  Englebart 
&  Rigg,  of  North  Yakima,  for  appellant  H. 
J.  Snlvely,  of  North  Yakima,  for  respond- 
ents. 

ELLIS,  J.  In  February,  1911,  A.  H.  Yost 
and  J.  W.  Day,  sheriff  of  Yakima  county, 
wrongfully  seized  and  converted  a  band  of 
sheep  belonging  to  James  Henry.  On  Au- 
gust 80,  1912,  Yost  and  wife  were  indebted 
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to  the  Outlook  State  Bank  in  the  amount  of 
93,300.  On  that  day  they  executed  to  H.  B. 
Schroeder,  caahler  of  the  bank,  and  wife,  a 
chattel  mortgage  covering  their  personal 
property,  and  a  quitclaim  to  their  fdrm  near 
Outlook,  and  received  from  him  a  tnist  agree- 
ment, which  declared  that  the  property  was 
deeded  to  Sdiroeder,  to  be  held  by  him  In 
trust  for  Mrs.  Tost,  and  covenanted  that 
upon  demand  the  property  would  be  recon- 
veyed  to  her,  or  to  whomever  she  should  di- 
rect, for  her  separate  estate.  Subsequently 
Henry  sued  Day  and  Yost  for  the  conversion 
of  the  sheep  seized  by  them,  and  on  Febru- 
ary 25, 1013,  the  Jury  in  that  action  returned 
a  verdict  in  favor  of  Henry  for  the  value  of 
the  sheep.  Judgment  upon  this  verdict  was 
entered  by  the  clerk,  but  no  formal  Judgment 
was  evo:  signed  and  entered.  An  execution 
was  Issued  upon  this  Judgment  directed 
against  the  property  of  Yost,  and  returned 
by  the  sheriff  nulla  bona. 

On  July  10,  1013,  Henry  commenced  this 
action  against  Yost  and  wife  and  Schroeder 
and  wife.  The  complaint  alleged  the  insti- 
tution of  the  action  by  Henry  against  Yost 
and  Day,  service  on  and  appearance  of  Yost, 
the  trial  of  the  cause,  resulting  in  the  verdict 
against  Yost,  the  entry  of  a  Judgment  there- 
on, and  the  absence  of  an  appeal  therefrom 
or  modification  thereof;  alleged  that  the 
Judgment  was  on  a<>pount  of  a  community 
obligation;  alleged  that  the  conveyance  by 
Yost  and  wife  to  Schroeder  was  made  with 
Intent  to  defraud  plaintiff  in  the  collection 
of  any  Judgment  he  might  obtain,  that  the 
conveyance  to  Schroeder  was  made  without 
consideration,  and  that  Schroeder  had  no 
claim  to  the  property,  and  further  that  Yost 
and  wife  had  no  other  property  out  of  which 
the  Judgment  might  be  satisfied.  Plaintiff 
prayed  that  the  conveyance  be  declared  void 
and  the  property  subjected  to  the  lien  of  his 
Judgment. 

Upon  the  trial  of  the  cause  counsel  for 
Henry  Introduced,  over  objection,  the  sum- 
mons, complaint,  and  proof  of  service,  the 
verdict,  the  clerk's  minute  entry  of  the  judg- 
ment, and  the  execution  in  the  case  of  Henry 
V.  Yost  Schroeder  testified  that  the  quit- 
claim deed  was  given  to  secure  the  indebted- 
ness to  the  bank,  since  reduced  to  $2,836  by 
various  payments,  and  that,  when  this  was 
paid  in  full,  the  understanding  was  that 
Schroeder  should  reconvey  the  property  to 
Yost.  Having  proved  the  entry  of  the  Judg- 
ment in  the  Henry  v.  Yost  action,  the  con- 
veyance to  Schroeder,  and  that  the  claim  of 
Henry  had  not  been  paid,  the  plaintiff  rest- 
ed. The  defendant  thereupon  moved  for  dis- 
missal on  the  ground  that  the  plaintiff  had 
not  proved  a  lien  against  the  defendants,  and 
that  he  had  proved  no  fraud.  The  case  was 
reopened  to  permit  evidence  of  the  value  of 
the  property,  and  at  the  close  of  this  testi- 
mony defendant  renewed  his  motion  for  dis- 
missal, which  was  refused.    The  trial  Judge 


gave  a  written  opinion,  in  which'  he  condbd- 
ed  that  Henry  had  failed  to  prove  that  he 
was  a  creditor  of  Yost  when  the  quitclaim 
deed  and  trust  agreement  were  executed  and 
ddlvered  to  Schroeder;  therefore  the  bur- 
den was  on  him  to  prove  that  Yost  executed 
the  deed  to  defraud  subsequent  creditors,  and 
that,  as  he  had  failed  to  do  so,  the  action 
should  be  dismissed,  and  a  Judgment  of  dis- 
missal with  prejudice  was  accordingly  en- 
tered. A  timely  motion  for  new  trial  was 
made  by  the  plaintiff  and  denied  by  the 
court  A  motion  to  modify  the  Judgment,  to 
make  the  dismissal  without  prejudice,  was 
likewise  denied.  This  appeal  is  from  the  or- 
der denying  the  motion  for  a  new  trial,  or, 
In  the  alternative,  for  a  modification  of  the 
Judgment,  and  from  the  Judgment  as  entered. 

II ,  2]  The  right  to  have  conveyances  made 
with  Intent  to  hinder,  delay,  and  defraud 
creditors  set  aside  has  long  been  recognized 
as  a  part  of  the  common  law  of  this  state. 
Wagner  v.  Law,  8  Wash.  500,  28  Pac.  1100, 
29  Pac.  927,  15  L.  R.  A.  784,  28  Am.  St. 
Kep.  66.  To  attack  the  validity  of  a  con- 
veyance, the  person  asserting  the  fraud  must 
be  one  who  has  been  Injured  by  the  fraud ; 
and  accordingly  a  creditor  of  the  debtor,may 
so  attack  the  conveyance.  A  conveyance 
made  without  consideration  is  presumptively 
fraudulent  as  to  existing  creditors  of  the 
grantor.  However  there  is  no  presumption 
that  audi  a  transfer  was  made  with  a  view 
to  defraud  subsequent  creditors.  It  becomes 
material,  then,  to  determine  whether  Henry 
was  a  creditor  of  Yost  and  wife  when  the 
deed  to  Schroeder  was  executed. 

[3,4]  It  has  been  our  uniform  holding 
that  a  claimant  ex  delicto  is  a  creditor,  with-' 
in  the  meaning  of  the  rule  that  conveyances 
may  be  set  aside  when  made  to  defraud  cred- 
itors of  the  grantor.  Bates  v.  Drake,  28 
Wash.  447,  68  Pac.  961 ;  Sallaske  v.  Fletcher, 
73  Wash.  593,  132  Pac  648,  47  L.  K.  A.  (N. 
S.)  320,  Ann.  Gas.  1914D,  760;  Allen  v.  Kane, 
79  Wash.  248,  140  Pac.  634.  Had  Henry 
proved  that  bis  cause  of  action  existed  when' 
the  deed  was  given  to  Schroeder,  be  would 
have  established  a  prima  facie  case  of  fraud, 
and  the  burden  then  would  have  been  on  the 
grantor  and  grantee  to  prove  the  validity  of 
the  conveyance. 

IS]  The  only  proof  offered  of  this  claim, 
however,  was  the  record  In  the  case  of  Hen- 
ry V.  Tost  and  Day.  The  Judgment  In  that 
case  Is  not  even  prima  fade  evidence,  as 
against  Mrs.  Yost  and  Schroeder  and  wife, 
who  were  strangers  to  that  Judgment,  of  any 
indebtedness  or  liability  of  Yost  to  Henry 
prior  to  the  time  It  was  rendered.  Bggles- 
ton  V.  Sheldon,  148  Pac.  575.  To  hold  that 
as  against  Mrs.  Yost  and  Schroeder  it  proves 
the  previous  existence  of  the  alleged  facts  on 
which  it  was  based  and  the  time  when  those 
alleged  facts  occurred  would  be  to  bind  Mrs. 
Yo.st  and  Schroeder  by  the  results  of  a  lltl- 
gatloQ  in  which  they  did  not  appear,  of 
Digitized  b/CjOOQlC 
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which  they  had  no  notice  or  knowledge,  and 
In  which  they  had  no  opportunity  to  par- 
ticipate. The  judgment  established  the  in- 
debtedness of  Tost  to  Henry,  but  did  not  of 
itself  prove  the  previous  existence  of  the 
facts  on  which  It  was  based.  No  other  evi- 
dence of  the  indebtedness  was  Introduced; 
consequently  Henry  did  not  establish  that  he 
was  a  creditor  of  Yost  when  the  conveyance 
was  made,  and  did  not  show  a  prima  facie 
case  of  fraud.  The  Judgment  did  prove  him 
to  be  a  creditor  as  of  the  date  it  was  ren- 
dered, which  was  six  months  after  the  ex- 
ecution of  the  deed. 

[8,  7]  Henry,  having  proved  himself  to  be 
a  subsequent  creditor,  could,  by  showing  that 
the  conveyance  was  made  with  Intent  to  de- 
fraud him,  have  had  it  set  aside  and  the 
property  subjected  to  the  Hen  of  his  Judg- 
ment. The  burden  of  such  a  showing  was 
on  him,  and  he  failed  to  meet  it  No  evi- 
dence was  Introduced,  except  the  Judgment 
In  the  tort  action,  to  show  that  the  deed  was 
given  in  anticipation  of  the  Judgment,  and 
we  have  found  that  the  Judgment  alone  was 
InefFectual  to  prove  the  cause  of  action  then 
existing  against  Yost  The  appellant,  then, 
has  failed  to  prove  either  tliat  he  was  a  cred- 
itor when  the  deed  was  executed,  which 
would  liave  put  upon  Mrs.  Yost  or  Schroeder 
the  burden  of  vindicating  the  deed,  or  that 
the  conveyance  was  made  to  defraud  him  as 
a  subsequent  creditor.  Failing  In  both,  be 
has  not  established  his  right  to  have  the 
deed  set  aside  and  the  property  subjected  to 
the  lien  of  his  Judgment  The  trial  court 
properly  dismissed  the  action. 

[I]  Nor  did  the  trial  court  err  in  denying 
a  new  trial  or  a  modiflcatlon  of  the  Judg- 
ment. The  modification  was  asked  in  the 
event  that  the  new  trial  was  denied,  and  we 
infer  was  urged  on  the  same  grounds.  The 
motion  was  based  on  the  grounds  of  surprise, 
newly  discovered  evidence,  and  that  the 
Judgment  was  against  the  law.  In  support 
of  the  motion  for  new  trial  the  appellant 
filed  an  aflSdavit  in  which  he  set  out  the 
grounds  of  surprise.  The  substance  of  this 
aSidavlt  was  that  as  the  respondent  had 
withdrawn  his  demurrer  attacking  the  suffi- 
ciency of  the  complaint  and  had  answered, 
the  appellant  was  led  to  believe  that  the 
sufficiency  of  the  complaint  was  admitted, 
and  that  the  Judgment  as  pleaded  would  be 
accepted  as  proof  of  the  existence  of  the  debt 
prior  to  the  conveyance.  The  affidavit  stated 
that  no  objection  had  been  taken  at  the  trial 
to  the  eufflciency  of  the  Judgment  as  proof 
of  the  existence  of  Henry's  claim  prior  to  the 
conveyance,  but  that  the  Judgment  was  at- 
tacked only  on  the  ground  that  It  was  not 
a  sufficient  Judgment  to  constitute  a  lien  on 
the  property  of  Yost,  and  that  the  sufficiency 
of  the  Judgment  to  establish  the  prior  claim 
was  first  raised  by  the  court  in  his  opinion. 
This  unexpected  turn  of  the  case.  It  was 
stated,  was  a  surprise  to  the  appellant,  and 


prevented  him  from  Introducing  proof  that 
Henry  was  a  prior  creditor  of  Yost  This 
may  be  stated  more  concisely  by  saying  that 
appellant  had  anticipated  the  defense  would 
be  the  invalidity  of  the  Judgment  and  not 
its  insufficiency  to  prove  the  facts  for  which 
it  was  introduced,  and  that  the  decision  of 
the  court  based  on  the  second  ground,  which 
was  not  raised  at  the  trial,  was  a  surprise 
which  due  prudence  could  not  have  guarded 
against  At  the  outset  of  the  argument, 
however,  we  are  confronted  by  the  fact  that 
the  Judgment  was  not  sufficient  to  prove  the 
prior  existence  of  the  claim.  The  fact  that 
the  appellant  tried  the  case  under  the  beUef 
that  its  sufficiency  for  that  purimse  would 
not  be  questioned,  and  the  farther  fact  that 
the  respondent  did  not  question  Its  suffi- 
ciency, but  relied  upon  its  invalidity,  will 
not  give  the  appellant  the  right  to  a  new 
trial,  because  the  case  was  decided  <Hi  the 
first  ground.  The  appellant  has  had  his  day 
in  court  The  Judgment  was  not  sufficient 
to  establish  the  prior  indebtedness,  and  other 
proof  of  the  claim  should  have  been  intro- 
duced. The  right  to  introduce  this  proof 
was  not  denied  to  the  appellant  To  grant 
a  new  trial  for  this  purpose  would  be  to  com- 
pel the  defendant  to  retry  this  case,  throogh 
no  fault  of  his  own  or  of  the  court 

We  have  assumed  throughout  that  the 
conveyance  sought  to  be  set  aside  was  a  vol- 
untary conveyance.  This  view  Is  the  most 
favorable  to  the  appellant  but  we  have  not 
so  decided.  We  have  also  assumed,  without 
so  deciding,  that  the  Judgment  entered  by  the 
clerk  was  sufficient  In  law.  In  view  of  our 
decision  on  the  other  questions  involved, 
these  questions  need  not  be  considered. 

Judgment  affirmed. 

MORBIS,  C.  J.,  and  MAIN  and  FUIiIiEB- 
TON,  JJ.,  concur. 


C50E  V.  WORMELIj,  Sheriff  of  Asotin  County, 
et  al.     (No.  12601.) 

(Supreme  Court  of  Washington.     Nov.  17, 
1915.) 

1.  Appbai.  and   Erbob  <S=>1054  —  Harmless 
EREOB^— Admission  or  Evidencb. 

In  an  equity  case  tried  de  novo  in  the  Su- 
preme Court,  the  admission  of  incompetent  ir- 
relevant or  immaterial  evidence  is  not  reversible 
error,  if  there  is  sufficient  competent  and  rele- 
vant evidence  to  sustain  the  findings  and  jadg- 
ment;  the  incompetent  evidence  being  diar^ard- 
ed  in  considering  the  case. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S|  41S5,  4188;  Dec.  Dig.  <S=> 
1054.] 

2.  Deeds  «=95ft— Delivebt— Acts  CoNBTmrr- 

IRO. 

Where  a  vendor  and  a  purchaser  met  to 
complete  a  sale  Ot  land,  and  the  purcliaser  laid 
the  money  down  and  reached  for  the  deed, 
whereupon  the  vendor  knocked  him  down  and 
took  both  the  deed  end  money,  there  was  no 
valid  delivery  ol  the  deed. 

[Ed.  Note. — For.  other  cases,  see  Deeds,  Cent 
Dig.  !S  117-123, 125;  DecTDig.  ©=56.] 
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8.  JaoaiaKT  «=s»707— OonoLiTBivKniss— Pab- 

TIXS   CONCI.UDED. 

Where  Ij.  sued  plaintiff  to  quiet  title  to 
land,  and  plaintiff,  claiming  to  own  the  land 
ander  a  deed  from  L.,  the  deUTery  of  which  was 
disputed,  answered  and  asked  that  his  title  _  be 
quieted  and  recovered  a  judgment  quieting  title 
in  him,  such  judgment  did  not  establish  the 
delivery  of  the  deed  as  against  parties  claiming 
under  a  mortgage  from  Li,  executed  and  recorded 
several  months  before  the  action  was  commenced 
in  whidi  such  judgment  was  rendered,  as  a 
mortgagee  or  his  assigns  are  not  bound  b;  a 
judgment  against  the  mortgagor  in  a  suit  com- 
menced by  third  parties  subsequent  to  the  ex- 
ecution and  recording  of  the  mortage,  unless 
the  mortgagee  ot  some  one  authorised  to  rep- 
resent him  is  made  a  party  to  the  litigation. 

[Ed.   Note.— For  other  cases,   see   Judgment, 
Cent.  Dig.  {  1230;   Dec  Dig.  «=707.] 
4.  AppxAii  AND  Erbob  ®=»877  —  Habjclbss 

EBBOB— ImlATERIAIi  FiNDIKOS. 

Where,  in  an  action  to  enjoin  the  execu- 
tion and  delivery  of  a  sherifTs  deed  to  the  hold- 
er of  a  certificate  of  sale  under  a  decree  of  fore- 
closure, it  appeared  that  plaintiff  had  no  right 
In  the  premises  as  against  the  mortgagees  or 
their  aMigns,  a  finding  as  to  the  rights  of  one 
to  wfiom  the  certificate  of  sale  had  been  trans- 
ferred was  immaterial  so  far  as  plaintiff  was 
concerned. 

[Bd.  Note;— For  other  cases,  see  Appeal  and 
Error,  Cenfc  Wg.  S§  3560-3572;  Dec.  Dig.  «»=» 
877.1 

Department  2.  Appeal  from  Superior 
Court.  Asotin  County. 

Action  by  J.  M.  Coe  against  J.  L.  Wormell, 
as  Sheriff  of  Asotin  County,  Wash.,  and  oth- 
ers. Judgment  for  defendants,  and  plalntUf 
appeals.    Affirmed. 

Gea  W.  TannablU,  of  Lewlstoo,  Idaho,  and 
M.  P.  Sbaoghneaay,  of  Spokane,  for  appel- 
lant. D.  E.  Hodge,  of  Marshfleld,  Or.,  and 
B.  X  Doyle,  of  Clarkston,  for  respondents. 

MAIN,  J.  The  purpose  of  thla  action  was 
to  enjoin  the  execution  and  delivery  of  a 
sherlfTg  deed  to  the  holder  of  a  certificate  of 
■ale  under  a  decree  of  foreclosure  of  a  real 
estate  mortgage.  The  defendants  named  In 
the  complaint  were  J.  U  Wormell,  as  sberUf 
of  Aaotln  county.  Wash.,  Clay  McNamee, 
James  L.  Ham,  and  Sam  Oylear.  After  the 
issues  were  joined  the  cause  was  tried  to  the 
coort  sitting  without  a  Jury,  and  resulted  In 
a  Judgment  In  favor  of  the  defendants.  The 
plaintUC  has  appealed. 

The  facts  are  as  follows:  On  the  29th  day 
of  March,  1912,  and  for  some  time  prior 
thereto,  <me  Morris  Long  was  the  owner  of  a 
certain  tract  of  land  containing  about  160 
acres,  located  In  Asotin  county,  Wash.  A  few 
days  prior  to  the  date  mentioned  one  J.  M. 
Coe  had  negotiated  with  Long  for  the  pur- 
chase of  the  land.  After  the  terms  had  been 
agreed  upon  Long  had  prepared,  signed,  and 
acknowledged  a  deed  for  the  land,  in  which 
deed  Coe  was  immed  as  grantee.  Tbe  deed 
was  not  delivered  at  this  time,  but  the  par- 
ties then  went  to  Lewiston,  Idaho,  to  com- 
plete the  transaction.  After  they  reached 
Lewiston,  as  claimed  by  Coe,  they  went  out 


on  the  railroad  track  to  complete  the  trade, 
and  "I  laid  the  money  on  the  track,  and  as 
I  reached  for  the  papers  be  knocked  me  down 
and  took  both."  On  the  same  day,  and 
immediately  thereafter,  Coe  caused  Long's 
arrest  for  the  crime  of  robbery.  At  the  time 
be  was  arrested  Long  had  in  his  possession 
the  deed.  On  AprU  11,  1912,  this  being  after 
Long's  arrest,  he  executed  a  power  of  attor- 
ney to  one  John  O.  Applewhite,  wherein  the 
latter  was  named  as  his  attorney  In  fact  to 
execute  and  acknowledge  any  deed  or  instru- 
ments of  conveyance  or  mortage  so  as  to  en- 
title them  to  be  recorded,  and  was  authorized 
to  represent  Long  personally  or  by  counsel  of 
his  selection  in  any  and  all  matters  and  In 
any  and  all  proceedings  had  or  to  be  had. 
This  power  of  attorney  was  recorded  in  the 
office  of  the  auditor  of  Asotin  county,  Wash., 
on  April  12,  1912.  Thereafter,  on  August  13, 
1912,  Applewhite,  as  attorney  in  fact  for 
Long,  executed  to  Clay  McNamee  and  J.  L. 
Ham,  attorneys  residing  at  Lewiston,  Idaho, 
a  mortgage  upon  the  Asotin  county  real  es- 
tate above  mentioned,  to  secure  the  payment 
of  a  tiote  executed  by  him  as  such  attorney 
In  fact  for  the  sum  of  $1,000.  This  mortgage 
was  recorded  on  August  16,  1912. 

On  August  30,  1912,  McNamee  and  Ham 
borrowed  from  the  Empire  National  Bank  of 
Lewiston,  Idaho,  the  sum  of  $500,  and  to  se- 
cure the  payment  thereof  assigned  to  the 
bank  as  collateral  security  the  note  and 
mortgage  executed  to  them  by  Applewhite. 
On  August  28, 1912,  Long  Instituted  an  action 
in  the  superior  court  for  Asotin  county, 
wherein  he  claimed  that  the  note  and  mort- 
gage executed  by  Applewhite  as  his  attorney 
In  fact  had  been  given  without  authority, 
and  praying  that  the  same  be  canceled.  l%e 
onfly  defendants  named  In  this  action  were 
McNamee  and  Ham.  On  February  7,  1913, 
the  bank  filed  a  complaint  in  Intervention  in 
this  action  setting  out  the  fact  of  the  assign- 
ment of  the  note  and  mortgage,  and  alleging 
that  it  was  the  owner  thereof,  and  praying 
for  a  foreclosure  of  the  mortgage  and  a  sale 
of  the  premises  to  satisfy  the  same.  The 
trial  of  this  action  resulted  in  a  Judgment  in 
favor  of  the  bank  and  directing  that  the 
mortgage  be  foreclosed  and  the  premises  sold 
to  satisfy  the  same.  Under  this  Judgment 
the  land  was  sold  by  the  sheriff  of  Asotin 
county  on  August  30,  1913.  On  September 
9, 1913,  McNamee  and  Ham  having  paid  their 
indebtedness  to  the  bank,  the  bank  executed 
a  written  authority  to  the  sheriff  to  issue 
to  them  the  certificate  of  sale.  The  order 
confirming  the  sale  was  entered  on  Noremher 
13,  1913.  Thereafter  McJCamee  and  Ham 
transferred  the  certificate  of  sale  to  Oylear. 

The  facts  thus  far  stated  show  the  basis 
of  the  claim  of  McNamee  and  Ham  and  Oy- 
lear to  the  land.  We  will  now  state  the  fact& 
which  furnish  the  basis  of  the  appellant's 
claim:     After  Long  had  been  arrested,  as 
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above  stated,  tbere  was  taken  tram  Us  pos- 
session by  tbe  arresting  officer  Uie  deed  for 
tbe  Asotin  county  land  in  which  Coe  was 
named  as  grantee.  This  deed  was  introdnced 
in  evidence  at  the  preliminary  hearing,  and 
was  thereafter  transmitted  as  an  exhibit  to 
the  district  court  of  the  second  Judicial  dis- 
trict of  the  state  of  Idaho  in  Nez  Perce  coun- 
ty. While  the  deed  was  thus  on  file  with  the 
clerk  of  the  district  court  for  the  Second  Ju- 
dicial district  of  Idaho,  Coe  procured  a  cer- 
tified copy  thereof,  and  caused  such  copy  to 
be  recorded  In  the  auditor's  office  in  Asotin 
county  cm  November  21, 1912.  Thereafter,  on 
December  27,  1912,  Iiong  brought  an  action 
against  Ooe  for  the  purpose  of  removing  the 
cloud  from  the  title  to  his  land  which  the 
filing  of  the  certified  copy  of  the  deed  had 
caused.  In  this  action  Coe  answered,  claim- 
ing the  ownership  of  the  land,  and  praying 
that  title  thereto  be  quieted  in  him.  This 
cause  in  due  time  was  tried  to  the  court 
without  a  Jury.  Long  was  not  present  at 
the  trial,  and  no  evidence  was  introduced  In 
his  behall  On  April  4,  1914,  tbe  court  en- 
tered a  Judgment  in  favor  of  Coe  quieting  the 
title  to  the  land  In  him.  To  this  action  nei- 
ther McNamee  nor  Ham  nor  any  of  the  other 
defendants  In  tbe  present  action  were  par- 
ties. 

Coe,  relying  upon  the  Judgm«it  which  was 
entered  in  his  ifavor  in  tbe  suit  which  was 
brought  against  him,  instituted  the  present 
action  for  the  purpose  of  preventing  a  deed 
being  Issued  in  the  foreclosure  action  In 
which  the  bank  was  Intervener.  As  above 
stated,  the  trial  court  was  of  the  opinion  that 
Coe  was  not  entitled  to  injunctive  relief,  and 
entered  a  Judgment  accordingly. 

[1]  The  appellant  first  contends  that  the 
trial  court  erred  in  admitting  over  his  objec- 
tion certain  incompetent,  irrelevant,  and  im- 
material evidence.  This  Is  an  equity  case, 
and  is  tried  in  this  court  de  nova  In  such  a 
case  the  admission  of  incompetent,  irrelevant, 
or  immaterial  evidence  by  the  trial  court  does 
not  constitute  reversible  error,  but,  where 
such  evidence  appears  in  tbe  record,  it  will 
be  disregarded  by  this  court  in  considering 
the  case.  If  there  Is  sufficient  competent  and 
relevant  evidence  to  sustain  the  trial  court's 
findings  and  Judgment,  the  cause  will  not  be 
reversed  because  tbere  may  have  been  admit- 
ted during  the  trial  certain  incompetent,  ir- 
relevant, or  immaterial  evidence.  Robrer  v. 
Snyder,  29  Wash.  199,  69  Pac.  748;  Davles 
V.  Cbeadle.  81  Wash.  168,  71  Pac.  728. 

[2, 3}  It  is  also  claimed  that  the  trial 
court  erred  In  holding  that  the  judgment  in 
the  foreclosure  action  was  binding  upon  Coe 
when  be  was  not  a  party  to  that  action. 
From  the  findings,  conclusions,  and  Judgment 
entered  we  do  not  understand  that  this  was 


the  position  of  the  trial  conrt  U  Ooe  was 
entitled  to  prevail  as  against  the  defendants 
in  this  action,  it  was  by  reason  of  the  fact 
that  there  had  been  a  valid  delivery  of  the 
deed  to  him.  Coe  did  not  testify  in  the  pres- 
ent action,  but  relied  largely  upon  the  judg- 
ment In  the  actlcm  wherein  he  prevailed 
against  Long.  The  trial  court  found  that 
the  deed  had  at  no  time  been  delivered  to 
Coe,  and  this  finding  Is  amply  sustained  by 
the  evidence.  The  Judgment  in  the  action 
of  Coe  V.  Long  would  not  establish  the  de- 
livery of  the  deed  as  against  the  present  de- 
fendants, but  the  issue  must  be  determined 
from  the  evidence  introduced  upon  the  trial 
In  this  cause. 

It  is  also  claimed  that  the  trial  oonrt  erred 
in  adjudging  that  Coe  had  no  right,  title,  or 
interest  in  the  Asotin  county  land  as  against 
the  defendants  in  this  case,  and  that  the 
judgment  rendered  in  favor  of  Ooe  in  tbe 
action  in  which  Long  was  the  plaintiff  and 
Coe  was  the  cross-complainant  is  ineffective 
so  far  as  it  affects  the  defendants  in  this 
action.  There  was  no  error  in  this  regard. 
The  mortgagee  or  his  assigns  are  not  bound 
by  a  judgment  against  the  mortgagor  in  a 
suit  begun  by  third  parties  subsequent  to  the 
execution  and  recording  of  the  mortgage, 
unless  such  mortgagee,  or  some  one  author- 
ized to  represent  him,  is  made  a  party  to  the 
litigation.  Keokuk  &  Western  B.  Co.  v.  Mis- 
souri, 162  U.  S.  301,  14  Sup.  a.  692,  38  L. 
Ed.  450;  Old  Colony  Trust  Co.  v.  Omaha, 
230  U.  S.  100,  33  Sup.  Cfc  967,  67  L.  Ed.  1410. 

In  this  case  the  mortgage  was  executed  on 
the  13tb  day  of  August,  1912,  and  recorded 
on  the  16th  day  of  the  same  month.  The  ac- 
tion in  which  Coe  prevailed  against  Long  was 
not  begun  until  December  27, 1912.  approx- 
imately four  mcmths  subseqaent  to  the  nuMt- 
gage. 

[4]  There  is  some  conteation  that  it  was  er- 
ror for  the  trial  court  to  enter  a  finding  that 
Oylear  was  tbe  owner  of  the  sheriff's  certlll- 
cate  of  sale.  In  tbe  plalntltrs  complaint  it 
was  alleged  that  Oylear  has  or  claims  some 
interest  in  or  to  the  premises  by  virtue  of  the 
purchase  of  the  sheriff's  certificate  of  sale  or 
some  part  thereof.  This  allegation  was  ad- 
mitted in  the  answer  by  tbe  defendants.  It 
would  seem  that  the  allegation  of  the  com- 
plaint and  the  admission  of  the  answer  were 
sufficient  to  sustain  the  finding.  But  in  any 
event,  if  Coe  had  no  right  in  the  premises  as 
against  the  mortgagees  or  their  assignee,  the 
finding  would  be  immaterial  so  far  as  be  may 
be  concerned. 

The  judgment  will  be  affirmed. 

MOBRIS,  C.  J.,  and  ELLIS  and  FULLER- 
TON,  JJ.,  concur. 
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PAIGH  T.  NOKTHEBN  PAC.  RX.  CX). 

(No.  12082.) 

(Sapieme  Court  of  WaahingtMi.    Not.  17. 
1915.) 

1.  Appeai,  and  EiKBOB  ^=>270— Ordebs— Bx- 

0IPTI0N8— NECESaiTr. 

A  written  order  denying  a  motion  for  new 
trial  is  within  Rem.  &  BaL  Oode,  {  882,  mak- 
intr  it  unnecessary  to  take  an  eotceiiiion  to  any 
ruling  in  the  courae  at  an  acti<»  unbodied  in 
a  written  order. 

(Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fS  IISS.  1609,  1610,  1759, 
1760,  1763;   Dec.  Dig.  «=»270.] 

2.  Appxai.  and  Ebbob  «=9l51— Pabtt  Bnn- 

TXKD  TO  APPBAlr- "AOQBIEVBD  PABfTT." 

A  defendant  who  moved  for  judgment  not- 
withstanding the  verdict  and  for  new  trial,  and 
who  (rfitained  Judgment,  was  not  aggrieved  by  a 
denial  of  hia  motion  for  new  trial,  and  was  not 
required  to  appeal  from  the  order  to  protect 
bis  rights. 

[Ed.  Note.— For  otheir  cases,  see  Appeal  and 
Error,  Cent  EMg.  H  M7-952;  Dec.  Dig.  «=» 
131. 

For  other  definitionB,  see  Words  and  Phraseit 
First  and  Second  Series,  Aggrieved  Party.] 

3.  Appeal  and  Bbbob  «=>110— Obdebs  Ap- 
pealable—Obdebb  Dentino  New  Tbial. 

An  order  denying  a  new  trial  is  not  ap- 
pealable under  Rem.  i  BaL  Oode,  |  1716,  defin- 
ing appealable  orders. 

lEA.  Mote.— For  oth^  cases,  see  Appeal  and 
Eftrwr,  C«it.  Dif.  H  740-748;  Dee.  Dig.  «=» 
110.] 

Bn  Banc  Appeal  from  Superior  Conrt, 
King  Oonnty  ;  Kenneth  Mackintosh,  Judge. 

On  petition  for  modification  of  decision. 
Denied. 

For  former  oplnl<Hi,  see  150  Pac.  814. 

Jay  C.  Allen  and  J.  H.  Allen,  both  of  Seat- 
Ue^  for  appellant  C.  B.  Winders,  of  Seattle, 
for  req>ondent 

PARKER,  J.  Counsel  for  appellant  have 
filed  a  petition  seeking  modification  of  onr 
decision  rendered  upon  rehearing  In  this  case 
(150  Pac.  814),  wherein  we  reversed  the  Judg- 
ment notwithstanding  the  verdict  rendered  In 
respondent's  favor,  vacated  the  order  deny- 
ing respondent's  motion  for  a  new  trial,  and 
remanded  the  cause  to  the  superior  court 
for  further  proceedings.  Counsel  complain 
of  onr  vacation  of  the  order  denying  respond- 
ent's motion  for  new  trial,  Insisting  that  the 
motion  for  new  trial  was  heard  and  dispos- 
ed of  by  the  superior  court  upon  the  merits, 
and  that  its  denial  should  not  now  be  dis- 
turbed. It  Is  insisted  that  our  statement  of 
the  drcnmstances  under  which  the  motion 
for  new  trial  was  heard  and  Asposed  of  is 
not  a  correct  interpretation  of  the  record. 
Nevertheless  we  think  the  facts,  as  shown 
by  the  record,  call  for  the  conclusion  reach- 
ed by  ns. 

It  is  plain  that  the  motions  for  Judgment 
notwithstanding  the  verdict  and  for  new 
trial  were  filed  on  the  same  day,  the  latter 
being  made,  as  recited  therein,  "without 
waiving  Its  motion  for  Judgment  notwith- 


standing the  verdict";  that  they  were  sub- 
mitted to  the  court  and  taken  under  advise- 
ment at  the  same  time ;  and  that  they  were 
disposed  of  by  the  court  at  the  same  time,  as 
evidenced  by  an  entry  in  the  court's  minutes 
of  June  21,  1913,  reading  as  follows:  "Mo- 
tion for  Judgment  non  obstante  veredicto  and 
motion  for  new  trial  are  taken  under  advise- 
ment"— and  also  by  an  entry  In  the  court's 
minutes  of  October  2,  1913,  reading  as  fol- 
lows: "Defendant's  motioa  for  new  trial  is 
denied.  Defendant's  motion  for  Judgment 
notwithstanding  verdict  is  granted."  Sep- 
arate formal  Judgment  and  order  were  ac- 
cordingly thereafter  signed  by  the  Judge  on 
October  4, 1913.  Now  it  seems  to  us  that  the 
rendering  of  the  Judgment  notwithstanding 
the  verdict  In  respondent's  favor  must  of  ne- 
cessity have  rested  upon  the  grotmd,  in  the 
trial  Judge's  mind,  that  reqtondent  was  en- 
titled to  relief  from  the  effect  of  the  Jury's 
veMict  returned  against  it,  at  least  to  the 
extent  of  the  granting  of  a  new  triaL  In 
other  words,  the  reasons  for  the  Judgment 
notwithstanding  the  verdict,  if  sound,  were 
also  such  as  to  at  least  call. for  ,a  new  trial, 
tboogb,  of  course,  that  was  then  unnecessary 
in  view  of  the  rendering  of  such  a  Judgment, 
as  long  as  that  Judgment  remained  unre- 
versed. Viewed  in  this  aspect,  the  order  de- 
nying tl>e  motion  for  new  trial  was  inconsist- 
ent with  the  Judgment.  So,  as  said  in  our 
opinion  upon  rehearing,  the  order  was  ap- 
parently made  merely  for  the  purpose  of 
clearing  the  record  of  the  motion,  though 
tliis  was  wholly  unneoeeaaiy  at  the  time,  in 
view  of  the  Judgment  then  rendered.  Upon 
the  whole  record,  it  seems  quite  plain  to  us 
that  the  learned  trial  Judge,  while  probably 
hearing  arguments  ui>on  the  merits  of  the 
motion  for  new  trial  as  well  as  upon  the  mo- 
tion for  Judgment  notwithstanding  the  ver- 
dict, they  being  heard  and  submitted  togeth- 
er, did  not  dispose  of  that  motion  upon  its 
merits. 

[1  ]  It  is  suggested  that,  since  counsel  for 
re6i>ondent  took  no  exception  to  the  denial 
of  Its  motion  for  new  trial,  and  did  not  ap- 
peal, they  should  not  now  be  permitted  to 
question  the  conclusiveness  of  the  order  de- 
nying it  The  answer  to  this  suggestion  is: 
First,  that  was  not  such .  an  order  or  ruling 
as  required  any  exception  to  be  taken  to  it 
by  the  party  against  whom  it  was  rendered 
in  order  to  permit  the  challenging  of  it  there- 
after, since  it  was  evidenced  by  a  "written 
*  *  *  order"  of  the  court  (Rem.  &  Bal. 
Code,  i  382) ;  second,  counsel  for  respondent 
had  no  occasion  to  appeal,  since  there  was 
a  final  Judgment  rendered  in  its  favor  by 
the  court  upon  the  merits  of  the  cause. 

[2]  Clearly  respondent  was  not  "aggriev- 
ed" by  tlie  final  Judgment  rendered  in  the 
case,  since  it  afforded  respondent  all  relief 
It  asked  and  that  could  possibly  have  been 
granted  to  it  in  the  cause ;  and,  not  being  so 
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aggrieved,  respondent  was  not  required  to  ap- 
peal to  protect  Its  rights. 

[3]  Manifestly  respondent  conld  not  appeal 
from  the  order  denying  Its  motion  for  new 
trial  had  it  had  any  occasion  to  challenge 
that  order,  since  snch  order  was  not  a  final 
disposition  of  the  cause,  nor  was  It  within 
any  of  the  exceptions  allowing  appeals  from 
orders,  other  than  final  orders.  Rem.  &  Bal. 
Code,  S  1716 ;  Marsh  v.  Degeler,  3  Wash.  71, 
27  Paa  1078;  Wilson  v.  McGlUlvray,  68 
Wash.  291,  106  Pac.  620;  Gllllland  t.  Ger> 
man-American  State  Bank,  69  Wash.  292, 
109  Paa  1030. 

Finding  the  order  in  the  record  denying 
respondent's  motion  for  new  trial  made  un- 
der these  circumstances,  we  adhere  to  onr 
conclusion  that  it  should  be  set  aside  to  the 
end  that  the  trial  court  may  have  an  oppor- 
tunity to  dispose  of  It  upon  the  merlta 

The  petition  for  modification  of  our  deci- 
sion ut)on  rehearing  is  denied. 

MORRIS,  O.  J.,  and  MOUNT,  MAIN, 
CHADWICK.  HOLCOMB,  FULLERTON, 
and  BLLIS,  JJ.,  concur. 


STATB  T.  BICHARDa     (No.  12916.) 

(Supreme  Court  of  Washington.    Nov.  17, 
1915.) 

1.  ABDConoN  €=95 — iNDioncBHT  OB  Infobua- 

Under  Rem.  &  Bal.  Code,  {  2439,  provid- 
ing that  every  person  who  shall  take  a  female 
under  18  for  the  purpose  of  prostitution  or  sex- 
ual intercourse  shall  be  guilty  of  abduction,  an 
information  for  attempted  abduction  may  prop- 
erly allege  that  the  attempt  was  made  by  means 
of  persuasion,  entreaty,  advice,  flattery,  promis- 
es, and  other  means  unknown  to  the  prosecut- 
ing attorney,  as  the  completed  crime  may  be 
charged  as  being  accomplished  by  such  means, 
and  an  information  is  sufiScient  which  charges 
the  attempt  by  the  same  means. 

[Ed.  Note.— For  other  cases,  see  Abduction, 
Cent.  Dig.  §  16;   Dec.  Dig.  <S=»5.] 

2.  Abddctiok  €=>1— Elements— MKAns  Bii- 

FIiOYED. 

Under  Rem.  &  Bal.  Code,  {  2439,  the  taking 
necessary  to  constitute  abduction  may  be  effect- 
ed by  persuasion,  enticement,  or  inducement 

[Ed.  Note. — For  other  cases,  see  Abducti(m. 
Cent.  Dig.  §§  1-10;   Dec.  Dig.  <&=>!.] 

Department  2.  Appeal  from  Superior 
CJourt,  Lewis  County;  A.  B.  Rice,  Judge. 

Leo  lUdiardB  was  indicted  for  attempted 
abduction.  From  a  Judgment  of  dismissal, 
the  State  appeals.  Reversed  and  remanded. 
With  directions. 

H.  El  Donoboe,  of  Chehalls,  and  O.  D.  Cun- 
ningham, of  Centralia,  for  the  State. 

MAIN,  3.  The  defendant  in  this  case  was 
by  information  charged  with  the  crime  of  at- 
tempted abduction.  To  the  information  a 
demurrer  was  Interposed  and  sustained  by 
the  trial  court  Thereafter  an  amended  in- 
formation charging  the  same  offense  was  fil- 


ed. To  the  amended  information  a  demurrer 
was  Interposed  and  likewise  sustained  by 
the  trial  court  The  state  refused  to  plead 
further  and  stood  upon  the  amended  Infor- 
mation. A  Judgment  was  entered  dismissing 
the  action.  From  this  judgment  the  appeal 
is  prosecuted. 

[1]  The  only  question  in  the  case  is  wheth- 
er the  amended  Information  charges  the  crime 
of  attempted  abduction.  This  information, 
aside  from  the  formal  parts.  Is  as  follows: 

"The  said  Leo  Richards  in  said  Lewis  conntn 
state  of  Washington,  on,  to  wit,  on  or  about  the 
24th  day  of  February,  A.  D.  1915,  then  and 
there  being,  did  then  and  there,  wUlfuIly  and 
unlawfully  and  feloniously,  by  means  of  persua- 
sion, entreaty,  advice,  flattery,  promises,  and 
other  means  to  the  prosecuting  attorney  un- 
known, attempt  to  take  May  Parker,  a  female 
child  under  the  age  of  eighteen  (18)  years,  to 
wit,  of  the  age  of  thirteen  years,  from  the  cus- 
tody of  her  parents  or  legal  guardians  for  the 
purpose  of  sexual  intercourse,  contrary  to  the 
form  of  the  statute  in  such  case  made  and  pro- 
vided and  against  the  peace  and  dignity  of  the 
state  of  Washington." 

It  will  be  noticed  that  it  is  alleged  In  the 
amended  information  that  the  respondent,  by 
means  of  "persuasion,  entreaty,  advice,  flat- 
tery, promises,  and  other  means  to  the  prose- 
cuting attorney  unknown,"  attempted  to  com- 
mit the  crime  charged. 

By  section  2439,  Rem.  ft  BaL  Code,  the 
crime  of  "abduction"  is  defined  as  follows : 

"Every  person  who  •  •  •  shall  take  a  fe- 
mide  under  the  age  of  eighteen  years  for  the 
purpose  of  prostitution  or  sexual  intercourse,  or 
without  the  consent  of  her  father,  mother, 
guardian  or  other  person  having  legal  charge 
of  her  person,  for  the  purpose  of  marriage 
*  *  *  shall  be  guilty  of  abduction  and  pun- 
ished by  imprisonment  in  the  state  penitentiary 
for  not  more  than  ten  years  or  by  a  fine  of  not 
more  than  one  thousand  dollars,  or  by  both." 

[f]  By  this  statute,  every  person  who  shall 
take  a  female  under  the  age  of  18  years  for 
the  purposes  therein  stated  is  guilty  of  the 
crime  of  abduction.  The  taking  necessary 
to  constitute  the  crime  under  the  statute 
may  be  effected  by  persuasion,  enticement,  or 
inducement  State  v.  Bussey,  58  Kan.  679, 
50  Pac.  891;  State  v.  Jamison,  38  Minn.  21, 
35  N.  W.  712.  In  the  case  last  cited,  the 
Supreme  Court  of  Minnesota,  construing  a 
like  statute,  used  this  language: 

"To  constitute  a  'taking,'  within  the  meaning 
of  this  section,  it  is  not  necessary  that  force  or 
violence  be  used.  It  may  be  accomplished  by 
persuasion,  enticement,  or  device." 

Had  the  completed  crime  been  charged 
instead  of  the  attempt,  it  Is  plain  that  to  al- 
lege the  taking  was  done  by  means  of  per- 
suasion, eitreaty,  advice,  flattery,  and  prom- 
ises, would  be  sufficient  If  .the  completed 
crime  may  be  charged  by  the  means  alleged, 
the  question  arises  whether  the  allegation  of 
the  same  means  would  be  sufllclent  to  charge 
the  attempted  crime.  Rem.  &  Bal.  Code,  { 
2264,  defines  "attempt"  aa: 

"An  act  done  with  intent  to  commit  a  crime, 
and    tending    but    failing    to    accomplish    it. 
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By  this  Statute  the  act  done  with  Intent  to 
commit  a  crime,  and  which  falls  short  of  ac- 
complishing the  completed  crime,  constitntes 
an  attempt.  If  the  completed  crime  may  be 
charged  as  being  accomplished  by  means  of 
persuasion,  enticement,  or  inducement,  does 
It  follow  that  an  information  Is  sufficient 
which  charges  the  attempt  by  the  same 
means? 

In  State  r.  Baker,  69  Wasb.  589,  125  Pac. 
1016,  it  was  held  that,  where  the  acts  charg- 
ed would  have  been  sofficlent  to  have  charg- 
ed the  completed  crime  had  that  crime  been 
accomplished,  they  are  sufficient  to  charge  an 
attempt  to  commit  that  crime.  In  that  case, 
it  is  true,  the  court  was  not  considering  the 
crime  of  abduction;  but  the  principle  invit- 
ed is  the  same. 

In  oar  opinion  the  allegations  In  the 
amended  information  in  this  case  were  soffl- 
dent  to  charge  the  crime  of  attempted  abduc- 
tion. 

The  Judgment  will  be  reversed,  and  the 
cause  remanded,  with  directions  to  the  sa- 
peilor  court  to  oyerrule  the  demurrer. 

MORRIS,  0.  J.,  and  MOUNT,  HOUX)MB, 
and  PABKEB,  JJ.,  concur.    . 


STATE  ex  rel.  BRADWAT  v.  DE  MATTOS, 
Mayor,  et  aL    (Na  12477.) 

(Supreme    Court   of   Washington.     Not.    10, 
1915.) 

1.  DiSMxasAi.  AND  Nonsuit  «=3l3— Rktubal 
TO  Allow— Waivkb  of  Ebbob. 

Where  appellant  went  to  trial  and  Intro- 
duced evidence  on  all  his  causes  of  action,  and 
at  no  time  asked  for  a  voluntary  nonsuit,  aa 
was  his  right  in  the  absence  of  a  counterclaim 
or  set-off,  ne  waived  any  error  involved  in  the 
refusal  of  the  trial  court  to  allow  him  to  dis- 
miss some  of  the  causes. 

[Ed.  Note. — For  other  cases,  see  Dismissal 
and  Nonsuit,  Cent  Dig.  |  28;  Dec.  Dig.  e=> 
13.]  ■„ 

2.  Judgment  $s»72— Collaikbal  Attack  — 
Fbaud. 

A  city  made  street  improvements  to  be 
paid  for  by  warrants  drawn  on  a  local  improve- 
ment district  fund,  secured  by  assessment  of 
property  in  each  district,  but,  by  reason  of  a 
general  failure  by  property  owners  to  pay  as- 
sessments and  of  warrant  holders  to  enforce 
liens,  the  several  funds  were  wholly  inadequate 
to  pay  the  warrants.  Thereupon  the  city  com- 
promised the  claims  by  agreed  judgments  with 
the  warrant  holders  upon  complaints  alleging 
that  the  city  had  failed  to  pay  the  local  funds 
for  street  intersections  and  special  benefits,  and 
had  wrongfully  paid  local  warrants  out  of  their 
order,  whereby  there  was  no  money  in  the  fund 
to  pay  the  warrants,  to  which  the  city  answer- 
ed, admitting  liability  and  consenting  to  judg- 
ment. On  such  judgments  the  city  issued  gen- 
eral indebtedness  warrants,  for  the  payment  of 
which  the  city  had  no  funds.  When  the  judg- 
ments, which  aggregated  $60,000,  were  entered, 
the  city  was  indebted  beyond  the  constitutional 
limit,  the  indebtedness  for  street  intersections 
and  special  benefits  was  S25,000,  the  practical 
value  of  the  settlement  doubtful,  ana  it  was 
the  declared  law  of  the  state  that  special  im- 
provement assessments  could  not  be  a  general 


UabUity  against  a  city  because  of  its  failure  to 
provide  and  collect  the  special  fund.  Held, 
that  the  judgments  were  void  for  constructive 
fraud  on  the  part  of  the  city  officials  in  know- 
ingly imposing  on  the  city  an  illegal  liability. 
[Ed.  Note.— Por  other  cases,  see  Judgment, 
Cent  Dig.  i  130;  Dec.  Dig.  «=>72.] 

3.  Evidknce  iS=>66— PaxsimPTiONS— Knowl- 
BDax  OT  Law. 

The  city  officials  are  held  to  constructive 
knowledge  of  the  want  of  general  liability  on 
the  part  of  the  city  for  the  failure  of  the  special 
fund  as  declared  in  previous  dedidons  of  the 
Supreme  Court. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {  85;    Dec.  Dig.  <S=»65.] 

4.  Judgment  ®=»72  —  Coufbomise  —  Legal 

AND    FBAUDULENT    ELEMENTS— VALID ITT. 

The  fact  that  part  of  the  c<»iedderation  for 
the  compromise  was  a  valid  claim  did  not  save 
the  judgments  from  vitiation  by  the  illegal 
elements,  since  to  countenance  the  enforcement 
of  such  compromise  would  open  wide  the  door 
to  fraud. 

[Ed.  Note. — For  other  cases,  see  Judgment 
Cent  Dig.  {  130;    Dec.  Dig.  «=>72.] 

5.  Municipal  Cobporations  «=»1018— Ottt. 

0IAL8— CONSTBUCTIVE     FbAUD — ElTECT. 

The  fact  that  the  fraud  on  the  part  of  the 
officials  in  including  the  illegal  claim  in  the 
judgments  was  constructive  was  as  fatal  as 
actual  fraud,  though  less  reprehensible. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  t  2191;  Dec.  Ing. 
<g=»1018.] 

6.  Judgment  «=>914  —  Complaint  —  Answeb 
OF  Fraud— Dibect  Attack— Scope  of  In? 

QtnBT. 

The  court,  in  passing  on  the  validity  of  the 
judgments  upon  which  the  general  indebtedness 
warrants  were  issued,  is  not  concluded  by  the 
mere  statement  of  a  cause  of  action  in  the  com- 

Slaint  to  which^  an  answer  setting  up  fraud 
1  the  compromise  has  been  interposed,  since 
such  answer  is  a  direct  attack  on  the  judgments, 
opening  the  whole  matter  to  inquiry. 

[Ed.  Note. — For  other  cases,  see  Judgment 
Cent  Dig.  Jg  1744-1746;    Dec.  Dig.  «=»914.] 

7.  Judgment  ®=>568  —  Reb  Judicata  —  De- 
fault Judgment. 

Judgments  by  default,  when  not  taken  by 
agreement  or  consent,  are  res  adjudicata,  as 
any  other  judgment 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent   Dig.   (   1013;    Dec.   Dig.   <&=>568.] 

8.  Judgment  ®=>651— Collateral  Attack- 
Grounds. 

Judgments  entered  against  municipalities 
on  consent  of  the  municipal  authorities  are  not 
res  adjudicata  as.  to  the  authority  or  power  to 
consent  and  want  of  such  power  may  always  be 
shown  to  avoid  the  judgment  wherever  the  rec- 
ord shows  that  it  was  entered  on  consent 

[ISd.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  g  1163 ;   Dec.  Dig.  «8=»651.] 

Department  2.  Appeal  from  Superior 
Court,  Whatcom  County;  Ed  B.  Hardin, 
Judge. 

Mandamus  by  V.  I.  Bradway  against  J.  P. 
De  Mattos,  as  Mayor  of  the  City  of  Belling- 
ham,  and  others.  From  a  Judgment  for  de- 
fendants, plaintiff  appeals.    Affirmed. 

George  Llvesey  and  George  Downer,  both 
of  BelUngham,  for  appellant  Dan  F.  North 
and  John  A.  Kellogg,  both  of  BelUngham,  for 
respondents. 


4=»For  other  cases  see  same  topic  and  KET-NUMBER  In  all  Key-Numbered  Digests  and 
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.  BLLIS,  X  This  Is  an  action  in  mandamna 
to  comp^  the  defendants,  as  officers  of  tbe 
city  of  Bellingham,  to  levy  a  tax  to  pay  cer- 
tain Indebtedness  fund  warrants  issued 
against  the  city  of  Falrhaven.  In  his  amend- 
ed complaint  filed  May  22,  1913,  the  plaintiff 
sets  up  four  canses  of  action. 

In  the  first  he  alleges  that  Bellingham  was 
formed  by  the  consolidation  of  Whatcom 
and  Falrhaven  In  1904 ;  that  he  is  the  owner 
of  eighteen  warrants  aggregating  $4,681.18, 
issued  by  the  city  of  Falrhaven  to  one  Frye, 
each  dated  November  20,  1900,  and  bearing 
interest  at  the  rate  at  6  per  cent  per  an- 
num. Copies  of  the  warrants  are  set  out  in 
the  complaint.  Each  recites  tliat  it  was  is- 
sued In  partial  satisfaction  of  a  Judgment 
in  favor  of  one  Law  against  the  dty  of  Fair- 
haven. 

For  a  second  cause  of  action  It  Is  alleged 
that  tlie  plaintiff  is  the  owner  of  three  war- 
rants aggregating  $661.90,  issued  by  the  dty 
of  Fairhaven  on  July  10,  1900,  in  satisfaction 
of  a  Judgment  against  the  city  of  Fairhaven 
In  favor  of  one  Waldron. 

For  a  third  cause  of  action  it  la  alleged 
that  the  plaintiff  is  the  owner  of  stz  war- 
rants issued  by  the  city  of  Fairhaven  on 
September  6,  1900,  to  one  Whltehouse,  ag- 
gregating $2,601.08,  in  partial  satisfaction 
of  a  Judgment  in  favor  of  the  Geneva  Na- 
tional Banlc  against  the  dty  of  Fairhaven. 

For  a  fourth  cause  of  action  It  is  alleged 
that  tbe  plaintiff  is  the  owner  of  two  war- 
rants for  $S0O  each,  Issued  by  the  dty  of 
Fairhaven  on  January  11,  1901,  in  partial 
satisfaction  of  a  Judgment  In  favor  of  the 
Slater  Trust  Company  against  tbe  dty  of 
Fairhaven. 

In  eacli  cause  of  action  It  is  alleged  that 
the  warrants  respectively  were  on  tbe  date 
of  their  issuance  presented  to  tlie  dty  treas- 
urer for  payment,  and  indorsed  not  paid 
for  want  of  funds,  and  bear  interest  from 
that  date  at  the  rate  of  6  per  cent  per  an- 
num; that  there  is  no  money  i|i  the  Indebtr 
edness  fund ;  ttiat  tbe  warrants  are  unpaid ; 
tliat  tbe  defendants  Iiave  refused  to  levy  a 
tax  to  pay  them ;  and  that  the  plaintiff  lias 
no  plain,  speedy,  and  adequate  remedy  at 
law. 

In  the  answer  It  Is  alleged  that  the  dty 
of  Fairhaven  was  a  dty  of  the  tMrd  class, 
organized  in  1S90;  that  in  1904  it  became  a 
part  of  the  consolidated  dty  of  Bellingham ; 
tbat  during  the  years  1890,  1891,  and  1892, 
tbe  dty  of  Fairhaven  improved  many  of  its 
streets  by  contracts  which  provided  that  the 
work  should  be  paid  for  by  street  grade  war- 
rants on  funds  to  l>e  provided  by  local  assess- 
ment of  the  property  benefited  In  various 
local  Improvement  districts;  that  in  1893 
there  was  a  great  decrease  in  real  estate 
values,  and  owners  failed  to  pay  taxes  and 
assessments;  that  the  holders  of  warrants 
against  local  Improvement  district  funds 
knew  of  this  condition,  but  took  no  steps  to 
compel  the  foreclosure  of  spedal  assessment 


Uena ;  tb&t  on  August  6,  1900,  the  dty  ooon- 
dl  of  Fairhaven  passed  a  resolution  that  tlie 
dty  laaue  to  all  holders  of  street  grade  war- 
rants indebtedness  fund  warrants  for  T5  iier 
cent  of  the  face  of  audi  street  grade  war- 
rants in  lieu  of  such  warrants,  and  that  tbe 
dty  treasurer  t>«  authorized  to  oomjuonicate 
such  offer  to  aU  holders  of  such  warrants; 
that  the  plaintiffs  In  the  various  actions  r» 
ferred  to  in  the  complaint  and  others  com- 
menced actions  against  tbe  dty  of  Fairtiavra 
to  recover  upon  street  grade  warrants ;  that 
the  indebtedness  fund  warrants  set  up  In  tbe 
first  cause  of  action  were  issued  in  partial 
satisfaction  of  a  purported  Judgment  for 
$14,093  in  tbe  suit  of  Law  against  tbe  dty  of 
Fairliaven,  which  suit  was  to  recover  on 
warrants  issued  by  that  dty  against  several 
local  Improvement  district  funds;  that  in  his 
complaint  in  that  action  Law  alleged  that 
the  dty  owed  the  district  funds  for  tbe  im- 
provement of  street  Intersections  and  for 
warrants  wrongfully  paid  out  of  the  order 
of  their  issuance,  by  reason  whereof  there 
was  no  money  In  the  funds  with  which  to 
pay  his  warrants ;  that  in  that  suit  the  dty 
of  Fairhaven  answered  admitting  tbe  allega- 
tions of  the  complaint  and  consenting  to  tbe 
entry  of  the  Judgment  In  the  answer  here 
it  is  also  alleged,  in  effect,  that  tbe  Judg- 
ment was  collusively  entered.  In  that  the  of- 
ficers of  the  dty  of  Fairhaven  were  not  au- 
thorized to  consent  to  the  entry  of  Judgment; 
that  they  knew  that  the  dty  had  a  complete 
defense,  in  that  the  statute  of  limitations 
had  run  against  the  causes  of  action;  that 
the  dty  was  at  tttat  time  in  debt  in  excess  of 
the  constitutional  Umlt  of  Indebtedness; 
that  many  of  the  material  allegations  of 
Law's  complaint  were  known,  or  ought  to 
have  been  known,  to  the  officers  so  consenting 
to  the  Judgment  to  be  wholly  untrue;  and 
that  the  acts  of  the  officers  of  the  city  in 
consenting  to  Judgment  and  in  issuing  in- 
debtedness fund  warrants  wcHe  iUegal  and 
without  authority.  The  answers  to  the  other 
causes  of  action  were  in  all  material  par- 
ticulars the  same  as  that  to  the  first  cause 
of  action,  save  that  It  is  alleged,  in  addition, 
in  the  answer  to  the  second  cause  of  action, 
that  no  Judgment  was  ever  entered  in  tbe 
Waldron  suit 

The  plaintiff,  after  the  filing  of  this  answer, 
moved  to  dismiss  without  prejudice  as  to 
all  of  his  causes  of  action  save  tbe  third. 
The  motion  was  denied. 

The  case  was  tried  to  tbe  court  without  a 
Jury.  It  was  conceded  that  there  were  no 
funds  with  whldi  to  pay  the  indebtedness 
fund  warrants.  Tbe  evidence  showed  that 
in  1897  tile  Geneva  National  Bank  brought 
an  action  against  tbe  city  of  Fairhaven  on 
street  grade  warrants  issued  against  various 
street  grade  districts;  that  this  suit  was 
not  further  prosecuted  until  1900;  that  the 
matter  was  discussed  by  the  then  dty  attor- 
ney and  coundlmen  of  Fairhaven;  that  it 
was  found  that  tbe  property  in  the  Improve- 
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ment  district  had  greatly  depreciated,  and 
amiix  of  It  bad  been  sold  for  delinqaent 
taxes;  tbat  tbe  cooncU  desired  to  dispose 
of  all  of  tbe  street  grade  Indebtedness,  and 
finally,  In  1900,  a  compromise  vas  effected 
wbereby  tbe  dty  was  to  assume  as  a  gener- 
al llabiUty  75  per  cent  of  tbe  face  of  aU 
special  assessment  street  grade  warrants, 
payment  to  be  made  wltb  Indebtedness  fond 
warrants  bearing  interest  from  tbeir  date  at 
tbe  rate  of  6  per  cent  per  annmn.  The  plan 
was  to  settle  wltb  all  bolders  of  street  grade 
warrants  on  tbls  basis.  It  is  admitted  tbat 
tbe  Judgments  entered  on  tbls  basis  in  tbe 
various  actions  set  up  In  the  plaintiff's  com- 
plaint herein,  and  also  In  other  actions,  ag- 
gregated approximately  $69,000.  Tbe  court 
found  tbat  at  tbe  time  of  the  entry  of  tbe 
various  judgments  in  partial  payment  of 
wbiCb  tbe  indebtedness  fund  warrants  here 
involved  were  issued  tbe  city  of  Falrhaven 
had  paid  aU  the  assessments  fOr  street  in- 
tersections doe  from  it  to  all  of  tbe  various 
improvement  districts  involved,  save  four, 
and  tbat  to  these  at  tbat  time  it  owed  for 
such  street  intersections  and  for  sums  as- 
sessed as  general  benefits  an  amount  ap- 
proximating 925,000,  exduslve  of  interest 
This  finding  was  not  excepted  to.  We  there- 
fore accept  It  as  true.  There  is  no  definite 
evidence  as  to  tbe  amount  of  warrants  drawn 
<m  the  various  special  assessment  funds 
which  had  been  paid  out  of  their  order  or 
issuance^  nor  Is '  there  any  evidence  as  to 
when  any  warrants  bad  been  paid  out  of 
such  order.  There  Is  nothing  to  show  that 
any  such  warrants  had  been  paid  subsequent 
to  tbe  act  of  1883  requiring  Improvement 
warrants  to  be  paid  in  tbeir  order  of  issu- 
ance. There  is,  however,  evidence  that  some 
warrants,  the  amount  not  being  shown,  were 
paid  out  of  tbe  order  of  their  presentation, 
contrary  to  an  ordinance  of  the  city  of  Fair- 
haven  in  force  at  tbe  time  the  assessment 
warrants  were  issued.  The  evidence  shows 
that  tbe  investigation  on  tbe  part  of  the  city 
officials  upon  which  tbe  compromise  leading 
to  the  Issuance  of  the  indebtedness  fund  war- 
rants here  Involved  was  based  was  nothing 
more  than  a  rough  estimate  that  the  refund- 
ing of  all  outstanding  local  assessment  war- 
rants on  the  basis  of  75  per  cent  of  their 
face  would  charge  the  city  generally  wltb 
very  little  more  than  it  might  possibly  be 
compelled  to  pay  if  the  bolders  of  all  such 
warrants  sued  the  city.  The  evidence,  how- 
ever, falls  to  show  that  tbere  was  any  very 
substantial  basis  for  such  a  conclusion.  It 
fairly  appears  tbat  at  the  time  of  tbe  entry 
of  the  consent  Judgments  the  Indebtedness 
of  tbe  city  was  far  beyond  tbe  constitutional 
debt  limit 

The  trial  court  was  of  the  opinion  that,  in- 
asmuch as  tbe  city  officials  of  the  dty  of 
Falrhaven,  In  the  agreement  leading  up  to 
the  compromise  and  in  the  resolution  of  Au- 
gust 6,  1900,  and  in  the  Judgments  entered 
by  consent  in  pursuance  thereof,  had  as- 


sumed the  payment  of  75  per  cent  of  the 
face  of  a  large  amount  of  street  grade  war- 
rants upon  which  it  owed  nothing  and  for 
which  it  could  not  be  legally  bound,  the 
warrants  were  void.  Upon  lengthy  findings 
of  fact  tbe  court  concluded  tbat  the  action 
of  tbe  officers  of  tbe  dty  of  Falrhaven  in 
consenting  to  tbe  entry  of  the  Judgments 
was  in  law  a  fraud  upon  tbe  taxpayers  of 
the  dty  of  Falrhaven,  that  tbe  Judgments 
were  Illegal  and  void,  and  that  the  indebt- 
edness fund  warrants  issued  in  payment 
thereof  were  unenforceable.  Judgment  was 
entered  denying  tbe  writ  of  mandate.  The 
plaintiff  appealed. 

[1]  Preliminary  to  the  main  discussion,  the 
appellant  claims  tbat  the  court  erred  In  re- 
fusing to  permit  him  to  dismiss  as  to  the 
first  second,  and  fourth  causes  of  action. 
We  find  it  unnecessary  to  determine  wheth- 
er this  was  error  or  not.  The  appellant  went 
to  trial  npon  all  of  bis  causes  of  action.  In- 
troduced evidence  in  support  of  all  of  them, 
and  at  no  time  took  or  asked  leave  to  take 
a  voluntary  nonsuit  as  to  any  of  them.  No 
set-off  or  counterclaim  having  been  interpos- 
ed, he  would  have  bad  a  dear  right  to  take 
a  voluntary  nonsuit  Flsk  y.  Tacoma  Smelt- 
ing Co.,  49  Wash.  614,  96  Paa  1082;  Mc- 
Pherson  v.  Seattle  Elec.  Co.,  63  Wash.  368, 
101  Pac.  1084 ;  Budlong  v.  Budlong,  48  Wash. 
645,  94  Pac  478;  Averill  Machinery  Co.  v. 
AUbrltton,  61  Wash.  30,  97  Pac.  1082.  Such 
a  course  would  have  avoided  whatever  injury 
was  infilcted  by  the  court's  refusal  of  his  ap- 
plication to  dismiss.  The  failure  to  take  a 
nonsuit  was  a  waiver  of  the  error  now 
dalmed. 

[2,  3]  Tbe  answers  to  two  questions  must 
be  determinative  of  this  case  npon  its  mer- 
its: (1)  Were  the  several  Judgments,  in  par- 
tial payment  of  which  tbe  warrants  here  in 
question  were  Issued,  illegal  and  void,  be- 
cause of  the  indnslon  therein,  and  in  tbe 
agreement  upon  which  they  were  based,  of 
street  grade  warrants  for  which  the  city  offi- 
cials bad  no  power  to  assume  on  behalf  of 
tbe  dty  a  general  liability?  (2)  Can  we  go 
behind  the  Judgments  themselves  to  deter- 
mine the  facts  which  would  avoid  tbe  Judg- 
ments, or  are  the  judgments  res  judicata  as 
to  every  defense  which  might  have  been  raised 
In  tbe  original  suits  against  tbe  city  of  Fair- 
baven? 

1.  The  fact  that  the  dty  owed  the  spedal 
funds  in  four  of  the  districts  sums  for  the 
improvement  of  street  Intersections  and 
one  of  the  funds  a  sum  for  general  benefits 
assumed  by  tbe  dty,  which  were  proper 
charges  against  tbe  dty,  and  payment  of 
which  into  the  appropriate  spedal  fund 
might  have  been  enforced  by  mandamus,  and 
the  further  fact  that  in  these  and  other  dis- 
tricts some  of  the  warrants  drawn  on  tbe 
spedal  fund  had  been  paid  out  of  tbe  order 
of  their  Issuance,  thus  making  a  mooted  ques- . 
tion  as  to  the  dty's  liability  therefor,  were[^ 


724 


162  PACIFIC  BEPORTHB 


(Wash. 


the  only  aabjects  trpon  which  there  ooald 
have  been  a  real  dispute  at  the  time  of  the 
consent  Judgments.  A  oompromlse  Including 
these,  and  only  these,  and  a  consent  Judg- 
ment baaed  on  these,  it  may  be  assumed, 
would  have  been  valid  and  les  Judicata  of 
every  defense  which  the  dty  might  have 
interposed  to  such  suits,  even  including  that 
of  the  exceeding  of  the  constitutional  debt 
limit.  We  shall  so  assume  without  so  decid- 
ing. But  a  compromise  which  used  these  as 
a  consideration  for  the  assumption  by  the 
dty  of  75  per  cent  of  the  face  of  other  lo- 
cal assessment  warrants  concerning  which 
there  could  be  no  bona  fide  claim  whatever 
that  the  dty  was  or  might  be  generally  lia- 
ble was  dearly  beyond  the  power  of  the  dty 
officials  to  make.  The  Judgments  founded  on 
such  a  compromise  therefore  Induded  an  il- 
legal element  known  to  be  audi  when  their 
entry  was  consented  to.  This  knowledge 
must  be  assumed  from  the  dedslons  of  this 
court  announced  prior  to  the  settlement 
here  In  question.  These  decisions  first  Im- 
plied that  special  assessments  could  not  be 
made  a  general  liability  against  a  dty  by  its 
failure  to  provide  and  collect  the  spedal 
fund  (German-American  Sav.  Bank  v.  Spo- 
kane, 17  Wash.  315,  49  Pac.  642,  38  L.  B. 
A.  259,  dedded  July  9,  1897),  and  shortly 
afterwards  distinctly  and  repeatedly  held 
that  in  such  a  case  the  dty  did  not  becrane 
liable  (Wilson  v.  Aberdeen,  19  Wash.  89,  62 
Pac.  624,  dedded  In  March,  1898;  Rhode 
Island  Mtg.  &  Trust  Co.  v.  Spokane,  19  Wash, 
die,  63  Pac.  1104,  dedded  In  July,  1898; 
Northwestern  Lumber  Co.  v.  Aberdeen,  20 
Wash.  102,  64  Pac.  935,  dedded  In  October, 
1898).  The  dty  should  have  paid  into  the 
appropriate  funds  all  moneys  due  to  the 
funds  respectively  for  street  intersections, 
and  into  the  fund  of  which  it  had  assumed  a 
part  because  of  general  benefits  the  amount 
so  assumed,  and  should  have  refunded  to 
the  appropriate  district  funds  all  moneys 
misappropriated  from  such  funds  respective- 
ly, so  that  all  of  these  sums  might  be  applied 
on  the  appropriate  unpaid  grade  warrants  In 
the  order  of  their  Issuance.  These  payments 
probably  could  have  been  compelled.  That 
was  the  full  measure  and  limit  of  the  re- 
lief which  could  have  been  legally  granted  in 
the  original  suits  in  which  the  consent  Judg- 
ments were  entered.  The  dty  could  not 
have  been  compelled  to  pay  any  other  war- 
rants or  any  other  sums.  Northwestern 
Lumber  Co.  v.  Aberdeen,  22  Wash.  404,  60 
Pac.  1115.  TTnless  preduded  by  the  prlnd- 
ple  of  res  Judicata  from  looking  beyond  the 
face  of  the  Judgments,  we  are  constrained  to 
hold  that  these  consent  Judgments  were  void 
because  the  consideration  of  the  compromise 
was  inextricably  mixed  with  an  illegal  ele- 
ment, in  that  as  a  part  of  the  compromise 
the  dty  offldals  assumed  on  behalf  of  the 
city  payments  which  they  had  no  power  to 
assume,  by  Indndlng  in  the  compromise  war- 


rants npon  wlildi  there  could  be  no  bona  fide 
claim  that  the  dty  was  liable,  hence  not  a 
legal  subject  of  compromise.  State  ex  reL 
American  Freehold  Land  Mtg.  Ca  v.  Tanner, 
45  Wash.  348,  88  Paa  32L 

[4]  The  only  distinction  between  this  case 
and  the  Tanner  Case  is  found  in  the  fact 
that  here  some  of  the  elements  of  the  coair 
promise  were  meritorious,  while  in  that  case 
none  were.  That  differenoe,  however,  can- 
not be  permitted  to  save  a  consent  Judgment 
any  part  of  which  is  tainted  with  an  illegal 
consideration.  To  hold  that  the  drcnmstanoe 
that  some  of  the  claims  Included  in  the  com- 
promise were  actually  or  possibly  valid 
claims  against  the  dty  would  save  a  com- 
promise Vhich  Included  daims  unquestiona- 
bly invalid;  would  open  wide  the  door  to 
fraud.  It  would  furnish  a  convenient  meth- 
od for  ooilusivdy  fastening  upon  the  dty,  as 
a  general  Ilabilily,  regardless  of  the  debt  lim- 
it or  any  other  legal  obstacle,  the  cost  of  spe- 
dal improvements  in  almost  any  case,  by 
merely  including  in  the  compromise  some 
meritorious  claim  and  consenting  to  Judg- 
ment for  the  whola 

"A  judgment  cannot  be  void  in  part  and  good 
in  part;  it  must  be  either  valid  or  void  in 
whole ;  and  where  fraud  attaches  to  a  part  only 
of  a  judgment  the  whole  is  a  nullity."  Hutch- 
ins  V.  Lockett,  89  Tex.  IW,  170:  Richards  & 
Finney  v.  Walten,  12  Johns.  (N.  t.)  434 ;  Wil- 
liams V.  Delaware  Se  Hudson  Co.,  156  App. 
Div.  695, 141  N.  Y.  Supp.  606;  Meyer  v.  Knhn, 
66  Fed.  706,  18  C.  C.  A.  298. 

[(]  The  court  found,  and  so  do  we,  that 
the  dty  offldals,  in  making  the  settlement 
were  actuated  by  no  bad  motive.  But  the 
court  also  found,  and  so  do  we,  that  they 
so  far  exceeded  thdr  powers  as  to  taint  the 
settlement  and  Judgments  with  constructive 
fraud.  This,  though  less  reprehensible,  can 
be  no  less  fatal  than  actual  fraud. 

[I-I]  2.  The  appellants  strenuously  Insists 
that,  when  it  is  sought  to  enforce  a  consent 
judgment,  the  court  can  look  no  further  than 
the  allegations  of  the  complaint  in  the  action 
In  which  it  is  entered,  and  If  it  states  any 
cause  of  action,  the  inquiry  is  conduded; 
that  a  consent  Judgment,  like  other  Judg- 
ments, is  res  Judicata  of  everything  which 
might  hare  been  litigated  in  the  action  had  it 
been  contested.  That  might  be  true  where  no 
fraud,  dther  In  fact  or  in  law,  is  alleged  in 
the  answer  as  entering  Into  the  settlement  on 
which  the  consent  Judgment  was  founded. 
Such,  at  least,  is  the  rule  touching  mere  de- 
fault Judgments  founded  on  no  agreement  to 
suffer  default  or  other  actual  consent  (Harsh- 
man  V.  Knox  County,  122  U.  S.  306,  7  Sup. 
Ct  1171,  30  L.  Ed.  1152),  or  where  on  a  trial 
a  defense  is  not  made  which  might  have 
been  made  (Smith  v.  Ormsby,  20  Wash.  396, 
55  Pac.  570,  72  Am.  St  Rep.  110).  But  where, 
as  here,  such  fraud  is  alleged  as  a  defense 
against  the  enforcement  of  the  Judgment 
that  defense  Is  equivalent  to  a  direct  at- 
tack on  the  Judgment  and,  as  such,  throws 
the  whole  settlement  open  to  Inquiry,  and 
Digitized  by  CjOOQIC 
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when,  as  here,  }t  appears  tbat  there  was  an 

element  entering  as  a  recognized  considera- 
tion into  the  settlement  which  could  not  on  any 
sort  of  complaint  have  been  a  valid  element 
In  a  cause  of  action,  because  neither  a  legal 
nor  a  moral  liability  on  the  city's  part,  and 
where  it  farther  appears  tbat  this  fact  must 
have  been  known  at  the  time  of  compromise, 
as  In  this  case  it  must  have  been  by  reason 
of  the  prior  decisions  of  this  court,  then  the 
settlement  Is  tainted  with  fraud  in  law,  and 
the  judgment  by  consent  thereon  Is  TOid. 
Such  is  the  necessary  result  of  the  holding  of 
this  court  in  State  ex  rel.  American,  etc.,  Co. 
T.  Tanner,  supra.  The  appellant  concedes  that 
such  would  be  the  result  if  actual  fraud  be 
proved  by  clear  and  convincing  evidence,  but 
we  knew  of  no  rule  which  marks  any  difCer- 
ence  in  this  regard  between  actual  fraud  and 
constructive   fraud. 

The  appellant  seeks  to  dlstlngnish  the  Tan- 
ner Case  from  the  case  here  on  the  ground 
that  the  Judgment  there  sought  to  be  en- 
forced was  based  upon  a  complaint  which 
stated  no  cause  of  action.  The  decision  of 
this  court  holding  the  judgment  void  was, 
however,  not  based  upon  that  ground  at  all, 
but  squarely  and  distinctly  upon  the  ground 
that  the  default  judgment  was  procured  by 
an  agreement  to  allow  judgment  to  go  by  de- 
fault amounting  to  a  legal  fraud,  niat 
agreement  did  not  appear  In  the  pleadings  In 
the  suit  on  which  the  original  judgment  was 
rendered.  It  was  set  up  in  the  answer  In  the 
mandamus  suit,  and  the  truth  of  that  answer 
was  admitted  in  open  court  at  the  trial  of 
the  mandamus  suit.  It  is  true,  as  stated  by 
the  appellant  here,  tbat  In  the  trial  of  the 
mandamus  proceeding  in  the  Tanner  Case  no 
evidence  was  taken,  but  It  Is  also  true,  and 
the  decision  It^li  so  shows,  that  the  only 
reason  evidence  was  not  taken  was  because 
the  admission  in  open  court  of  the  things  set 
up  In  the  answer  dispensed  with  the  neces- 
sity of  other  proof.  The  plain  substance  of 
the  decision  is  that,  when,  in  an  action  for 
mandamus  to  enforce  a  consent  Judgment, 
fraud  and  coUusion  in  the  agreement  of  con- 
sent is  set  up  as  equitable  defense,  the  an- 
swer Is  to  be  treated  as  a  direct,  and  not  a 
collateral,  attack  on  the  Judgment,  thus  per- 
mitting a  full  inquiry  dnto  the  whole  trans- 
action. This  Is  dear  from  the  following  lan- 
guage touching  the  claim  that  the  original 
judgment  was  res  judicata: 

"The  other  assignments  of  error  are  discussed 
together.  They  are  that  the  court  erred  in 
overruling  the  appellant's  demurrer  to  the  re- 
spondent's answer,  and  alstf  in  rendering  judg- 
ment against  appellant  holding  the  warrants 
void.  It  is  argued  that  the  superior  court 
which  rendered  the  judgments  in  the  suits  upon 
the  grade  warrants  nad  jurisdiction  of  the  par- 
ties and  of  the  subject-matter,  and  bad,  there- 
fore, power  to  render  the  judgments.  It  is 
conceded,  however,  that  a  court  of  equity  baa 
the  power,  under  an  original  bill  Sled  as  a  direct 
attack  for  that  purpose,  to  impeach  a  judgment 
which  has  been  obtained  by  fraud  or  collusion. 
It  is  also  conceded  that,  under  onr  code  prac- 
tice, equitable  defenses  may  be  pleaded  in  an  ac- 
tion at  law,  aad  that  the  answer  setting  up  such 


a  defense  has  the  same  force  as  a  bill  in  equity. 
It  is,  however,  argued  that  the  answer  in  this 
case  is  a  collateral,  and  not  a  direct,  attack 
upon  the  judgments  in  the  grade  warrant  suits, 
for  the  reason  that  the  answer  is  lacking  in 
certain  necessary  allegations  for  a  bill  in  equity, 
viz.,  that  it  shows  that  respondents  failed  to  use 
the  legal  remedies  at  their  disposal,  and  also 
that  they  are  barred  by  laches. 

"The  answer  shows  that  some  of  the  judg- 
ments were  rendered  as  early  as  May.  1898, 
and  that  in  January,  1899,  the  city  couucil  re- 
fused to  recognize  the  validity  of  the  judgments 
and  of  the  warrants  issued  in  satisfaction  there- 
of. But,  since  it  does  not  appear  from  the 
answer  that  the  city  moved  to  vacate  the  judg- 
ments in  the  manner  and  within  the  year  provid- 
ed by  statute^  it  is  urged  that  it  has  failed  to 
avail  itself  of  its  legal  remedy,  and  that  it  cannot 
now  maintain  an  equitable  action  as  an  attack 
upon  the  judgments.  *  ♦  •  But  we  deem  it 
immaterial  to  nursue  a  discussion  here  as  to  the 
right  to  maintain  original  salts  in  equity  after 
the  expiration  of  the  year,  for  the  reason  that 
the  matters  alleged  here  are  set  up  as  a  defense, 
and  not  in  support  of  an  original  action.  Is  an 
equitable  defense  to  an  action  barred  by  the 
statute  of  limitations?  It  would  seem  that  so 
long  as  a  cause  of  action  survives  the  equitable 
defense  thereto  should  survive  also." 

The  opinion  then  quotes  at  length  and 
with  approval  from  McColgan  v.  Muirland, 
2  Cal.  App.  6,  82  Paa  1113,  Including  the  fol- 
lowing: 

"We  are  of  opinion  that  the  statute  docs  not 
apply  to  fraud  relied  upon  purely  as  a  defense, 
where  no  affirmative  relief  is  sought  by  the  de- 
fendant. If  the  judgment  was  procured  by 
fraud  and  without  consideration,  a  court  of 
equity  will  grant  relief.  It  will  grant  relief 
by  allowing  the  facts  which  vitiate  the  judg- 
ment to  be  alleged  and  proven  as  a  defense  to 
it,  and  this  as  long  as  the  judgment  is  the  foun- 
dation for  the  suit.  So  long  as  the  plaintiff  is 
allowed  to  come  into  court  seeking  to  enforce 
such  Judgment,  the  defendant  may  allege  and 
prove  the  fraud  as  a  defense.  The  defendants' 
affirmative  action  for  relief  on  the  ground  of 
fraud  is  barred,  but  the  judgment  does  not  be- 
come, by  ago  alone,  immune  from  the  infirmi- 
ties under  which  it  originated." 

There  Is  nothing  In  the  decision  in  the 
Tanner  Case  to  Indicate  that,  had  the  com- 
plaint on  which  the  judgment  was  founded 
stated  a  complete  cause  of  action,  the  judg- 
ment would  have  been  held  conclusive.  The 
whole  opinion  Indicates  just  the  contrary. 

As  sustaining  the  rule  that.  In  an  action 
to  enforce  a  judgment,  an  answer  alleging 
fraud  or  collusion  in  Its  procurement  will  be 
treated  as  a  direct  attack  opening  the  whole 
matter  to  inquiry,  and  not  narrowly  as  a 
mere  collateral  attack.  See,  also,  Ft  Jeffer- 
son Imp.  Co.  v.  Green,  112  Ky.  85,  65  S.  W. 
161;  2  Fomeroy's  Equity  Jurl^rudence  (2d 
a.)  !  919. 

[I]  Authority  Is  not  wanting  to  the  effect 
that  judgments  entered  against  municipal- 
ities on  consent  of  the  municipal  authorities 
are  not  res  Judicata  as  to  the  authority  or 
power  to  consent,  and  tbat  such  want  of  pow- 
er or  authority  to  consent  may  always  be 
shown  to  avoid  the  Judgment  whenever,  as 
here,  the  record  shows  that  it  was  entered 
on  consent. 

"Consent  judgments,  are  in  effect,  merely  con- 
tracts of  parties,  acknowledged  in  open  court, 
and  ordered  to  be  recorded.    As  such,  they  Und  p 
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the  parties  themBelvea  thereto  as  fully  as  other 
judgments;  but,  when  parties  act  in  a  repre- 
sentative capacity,  such  judgments  do  not  bind 
the  cestuis  que  trastent,  unless  the  trustees  had 
authority  to  act;  and  when  (as  in  the  present 
case)  the  parties  to  the  action,  the  town  author- 
ities, had,  as  appears  above,  no  authority  to  is- 
sue the  bonds,  their  honest  belief,  however  great, 
that  they  had  such  power,  would  not  authorize 
them  to  acquire  such  power,  and  bind  the  town 
by  consenting  to  a  judgment.  It  is  not  a  ques- 
tion of  a  fraudulent  judgment,  but  a  void  judg- 
ment for  want  of  authority  to  consent  to  a  de- 
cree to  bind  principals  (the  tax-payers)  for 
whom  they  had  no  authority  to  create  an  indebt- 
edness by  consenting  to  a  Judgment  any  more 
than  they  would  have  had  by  issuing  bonds.  If 
authorized  to  create  the  indebtedness,  either  the 
bonds  or  the  consent  judgment  would  be  equally 
an  estoppel,  but,  as  they  had  no  such  authority, 
neither  bonds  nor  judgment  is  binding  on  the 
taxpayers."  Union  Bank  of  Richmond  v.  Ox- 
ford, 119  N.  C.  214,  226,  25  S.  E.  966,  969,  34 
L.  R.  A.  48T,  490. 

See,  also,  Kane  v.  Independent  School  Dlst., 
82  Iowa,  5,  47  N.  W.  1076 ;  Smith  v.  Brod- 
erlck,  107  Cal.  644,  40  Pac.  1033,  48  Am.  St 
Rep.  167;  Oxford  t.  Union  Bank  of  Rich- 
mond, 96  Fed.  293,  37  C.  C.  A.  493. 

The  same  rule  has  been  applied  by  the  Su- 
preme Court  of  the  United  States  In  favor  of 
a  stockholder  of  a  private  corporation  who 
was  sued  under  a  Kansas  statute  by  a  cred- 
itor in  order  to  collect  a  Judgment  rendered 
against  a  corporation.  The  stockholder  was 
permitted  to  go  behind  the  Judgment  and 
show  a  want  of  power  in  the  corporation  to 
make  the  contract  on  which  the  Judgment 
rested.  Ward  t.  JosUn,  186  U.  S.  142,  22 
Sup.  Ct  807,  46  li.  Hid.  1098. 

This  case  has  been  one  of  much  difficulty. 
We  have  given  It  most  careful  consideration. 
We  are  satisfied  that  the  result  reached  by 
the  trial  court  was  the  correct  one. 

The  Judgment  is  affirmed. 

MORRIS,  O.  X,  and  MAIN  and  BTTLLBR- 
TON,  JX,  c(Hicur. 


HOUSTON  REAL  ESTATE  INV.  00.  et  al. 
V.  HECHLBR. 

YERRICK   V.    HOUSTON    REAL    ESTATE 
INV.  CO.  et  al.    (No.  2749.) 

(Supreme  Court  of  Utah.  July  20,  1916.  Pe- 
tition to  Make  More  Specific  Order  Remand- 
ing Withdrawn  Nov.  17,  1016.) 

Tbiai.  <8=»408— By  Juarr— Waives  or  TaiAL 

BY  CouBT— Equrrr  Case. 
The  case  having,  up  to  rendition  of  ver- 
dict, disposing  of  the  whole  issue,  been  treat- 
ed by  the  parties  and  court  as  one  triable  by 
jury,  one  of  the  parties  having  merely  suggested 
to  the  judge  in  chambers,  during  an  intermis- 
sion, that  he  thought  the  case  equitable,  and  the 
verdict  advisoiT  merely,  the  court  was  required 
to  render  judgment  on  the  verdicL  and  could  not 
make  findmgB  at  variance  with  the  verdict,  and 
thereon  render  judgment  ^ 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Big.  I  068;    Dec.  Dig.  <S=»408.] 

Appeal    from   "District   Court    Salt  Lake 
County;     Geo.  G.  Armstrong,  Judge. 


Action  by  tbe  Houston  Real  Estate  In- 
vestmmt  Company  and  another  against  L. 
li.  HecUer,  In  which  Carrie  A.  Yerrick  and 
others  intervened.  From  the  Judgment,  Car- 
rie A.  Yerrick,  Intervener,  appeals.  Reversed 
and  remanded,  vrith  directlona 

6.  N.  Lawrence  and  A.  T.  Sanford,  botb  of 
Salt  Lake  City,  for  appellant  Stephens  & 
Smith  and  Howat,  Macmillan  &  Nebeker,  all 
of  Salt  Lake  City,  for  respondents. 

STRAUP,  O.  J.  This  case  was  tried  ta  the 
court  and  a  Jury.  The  whole  of  the  issues, 
on  instructions  by  tbe  court  as  to  the  law, 
was  submitted  to  the  Jury  for  their  determina- 
tion, A  verdict  determining  the  issues  was 
rendered  by  the  Jury.  When  the  verdict  was 
rendered,  and  before  Judgment  was  entered, 
counsel  for  respondents,  in  open  court,  made 
the  claim  that  the  actlcm  was  equitable,  and 
that  the  verdict  was  merely  advisory,  and 
not  binding,  and  stated  that  they  would  pro- 
pose findings  of  fact  for  tbe  court  "Hie  ap- 
pellant contended  the  issues  were  triable  by 
Jury,  and,  at  all  events,  that  the  verdict  waa 
binding,  and  asked  Judgment  on  the  t^- 
dlct  The  court  refused  to  so  enter  Judgment 
Thereafter,  and  over  the  appellant's  objec- 
tions, findings  were  proposed  by  the  respond- 
ents, which  were  signed  and  filed  by  the 
court,  and  which  were  at  variance  with  the 
verdict  Upon  sndi  findings,  Judgment,  over 
the  appellant's  objections,  was  rendered  and 
entered.  The  appellant  complains  of  that 
and  urges  that  Judgment  ought  to  have  been 
entered  on  the  verdict 

That  the  pcuties  and  the  court,  up  to  the 
rendition  of  tiie  verdict  treated  the  case  and 
the  Issues  as  triable  by  Jury,  cannot  be  doubt- 
ed. The  only  thing  claimed,  by  the  respond- 
ents to  show  the  contrary  Is  this:  Just  be- 
fore the  conclusion  of  the  evidence,  and  when 
one  of  counsel  for  the  respondents,  at  an  in- 
termission, and  in  tbe  Judge's  chambers, 
banded  his  requests  to  charge  to  the  Judge, 
he,  in  the  absence  of  counsel  fbr  appellant 
stated  to  the  Judge  that  he  regarded  the  case 
as  one  in  equity,  and  the  Jury's  verdict  as 
merely  advisory.  It  is  not  made  to  appear 
that  tbe  Judge  then  acquiesced  in  that  La& 
er,  when  counsel  for  the  appelant,  also  at 
an  Intermission,  and  in  tiie  Judge's  Chambers, 
banded  the  Judge  bis  requests,  the  Judge 
stated  to  appellant's  counsel  what  respond- 
ents' counsel  had  stated.  Appellant's  counsel 
did!  not  agree  to  that  and  contended  the  is- 
sues were  triable  by  Jury,  and  that  their  ver^ 
diet  would  be  Undlng.  Still  later,  and  at 
another  Intermission,  the  Judge,  in  bis  cham- 
bers, and  in  the  absence  of  appellant's  counsel, 
stated  to  respondenta'  counsel  the  claim  made 
by  appellant's  counsel. 

Notwithstanding  all  that,  each  party,  the 
respondents  as  well  as  the  appellant,  propos- 
ed requests,  not  on  the  theory  of  a  mere  ad- 
visory verdict,  but  on  the  theory  that  the  ia- 
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sues  were  triable  by  jury,  and  that  tbelr 
verdict  was  detenninatlTe  of  tbe  whoUe  taaue 
and  binding,  and  on  that  theory,  and  no 
other,  did  the  court  snbmit  the  caae.  Tliat  is 
not  disputed:  The  verdict  as  rendered  dis- 
posed of  the  whole  issues.  That  also  is  not 
disputed.  At  no  time  did  ttie  respondents 
object  to  a  trial  by  jury.  To  the  contrary 
they  consented  and  acquiesced  in  such  a  trial. 
Their  suggestion  to  the  Judge  in  chambers  at 
an  Intermission,  when  the  evidenoe  was 
about  all  in,  that  they  thought  the  case  was 
equitable,  and  the  verdict  advisory  merely, 
amounts  to  nothing.  Objections  that  issues 
are  not  triable  by  Jury  should  be  timely  made 
to  the  court,  and  ought  to  appear  of  record, 
by  the  right  record,  the  court's  record.  Set- 
tling in  a  bill,  not  court  proceedings,  but 
conversations  between  the  Judge  and  counsel 
in  the  corridor,  or  on  the  elevator,  or  In 
chambers,  is  nothing.  As  weU  settle  a  con- 
versation with  the  Judge  at  a  pUik  tea  or 
bridge  dub.  And  then  counsel  for  respondent 
did  not,  even  to  the  Judge,  object  to  a  sub- 
mission of  the  case  on  the  theory  of  a  bind- 
ing verdict.  While  In  one  breath  they  claim- 
ed tbe  verdict  only  advisory,  yet  in  the 
next  wholly  repudiated  that,  by  proposing 
requests  on  the  theory  of  a  binding  verdict, 
and  by  acquiescing  in  tlie  court's  charge,  and 
by  going  to  the  Jury  un  such  theory.  We 
think  the  rule  well  settled,  that: 

"In  a  case  not  of  right  triable  by  jury,  a  party 
cannot  complain  that  the  case  was  so  tried,  u 
he  did  not  object  to  that  mode  of  trial,  or  if  he 
failed  to  object  until  after  a  Jury  was  sworn 
and  impaneled  to  try  the  case;  and  even  where 
the  party  has  an  absolute  right  to  have  certain 
issues  tried  by  the  court,  the  right  may  be  waiv- 
ed, and  ia  waived  by  proceeding  to  trial  before 
the  jury  without  any  protest  or  objection."  24 
Cyc.  174. 

That  Is  what  tbe  respondents  did.  The 
North  OaroUna  court  (Wesaell  v.  Bath  John, 
89  N.  O.  377,  45  Am.  Rep.  60$  put  the 
proposition  thus: 

"It  does  not  comport  with  the  propriety,  fair- 
ness, and  integrity  of  judicial  proceedings  to 
allow  litigants  to  test  their  fortune  in  one  com- 
petent jurisdiction,  under  one  method  of  pro- 
cedure, and,  failing  in  that,  to  try  another 
method  before  the  same  tribunal" 

A  similar  question  was  before  us,  and 
likewise  so  determined,  in  the  case  of  Naylor 
V.  Jensoi,  38  Utah,  310,  113  Pac.  73.  Mr. 
Justice  XYick,  writing  the  opinion,  says: 

"The  whole  conduct  of  the  case  and  the  pro- 
oeedings  had  indicated  that  all  of  the  parties 
to  the  action  treated  the  trial  to  the  jury  as  a 
cooiplete  trial  of  the  issues,  the  same  as  such 
issues  are  usually  tried  and  determined  in  law 
cases.  This  being  so,  we  tliinic  the  district  court 
was  right  In  holding  that  the  parties  by  their 
conduct  were  conduded  by  tbe  verdict,  and  could 
not  again  try  the  issues  that  hud  been  submitted 
to  and  passed  on  by  the  jury." 

We  think  tbe  court  was  required  to  render 
and  eater  judgment  on  the  verdict,  and  erred 
In  not  doing  so.  The  judgment  whidi  was 
rendered  is  therefore  reversed,  and  the  case 


runanded,  with  directions  to  render  and 
enter  Judgment  on  the  verdict  Costs  to  tbe 
appellant. 

FBIOK  and  McOARTX.  JJ.,  coacar. 


OBBRUTI   MEROANTILO  GO.  v.   SIMI 
LAND  CO.     (S.  P.  6773.) 

(Supreme  Oonrt  «f  OUifomia.     Oct  27,  10^. 
Rehearing  Denied   Nov.   26,   1915.) 

1.  Sales     ^=3441— Wabbanttes— EvrosNCE— 

PsBStrjCPTlON. 

In  an  action  for  breach  of  warranty  in  a 
contract  for  the  sale  of  brandy,  the  defendant 
showed  that  the  brandy  conformed  to  the  war- 
ranty shortly  before  shipment  ITie  plaintiff 
showed  that  two  years  after  delivery  It  did  not 
ocmform  to  the  warranty.  B«ld,  that  as  the 
burden  of  proof  was  on  the  plaintiif  to  show 
a  breach,  he  could  not  depend  on  the  presump- 
tion running  backward,  but  that  Code  Civ. 
Proc.  f  1963,  subd.  32,  creates  a  presumption 
in  doCendant's  favor  "that  a  thing  once  proved 
to  exist  continues  as  long  as  is  usual  with 
things  of  that  nature." 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  a  1277-1288;    Dec.  Dig.  «=>441.] 

2.  Appeal  and  Ebbob  «=>1011— Findihob  o» 
Fact  —  Concldsivknebs  —  CoNFLionna 
Evidence. 

Where  there  is  a  conflict  in  the  evidence, 
the  finding  of  the  lower  court  as  to  facts  will 
not  he  disturbed  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeol  and 
EiTor.  Cent.  Dig.  H  3983^989;   Dec.  Dig.  «=» 

Department  2.  Appeal ,  from  Superior 
Court,  Caty  and  County  of  San  Francisco; 
John  L.  Childs,  Judge. 

Action  by  the  Cerrutl  Mercantile  Company 
against  the  Siml  Land  Company.  From  an 
order  denying  a  new  trial,  plalntUt  appeals. 
Affirmed. 

D.  Freiuenrlch,  of  San  Francisco,  tor  ap- 
pellant J.  T.  Coffman,  of  Healdsburg,  for 
respondent 

MELVIN,  J.  Plaintiff  appeals  from  an 
order  denying  Its  motion  for  a  new  trial 
The  action  was  one  tot  damages  for  breach 
of  warranty.  Defendant,  a  distiller,  agreed 
to  sell  to  plalntifC  about  5,000  gallons  of 
brandy  of  tbe  vintage  of  1910.  Defendant 
warranted  that  the  brandy,  known  as  "grap- 
pa," would  be  Identical  in  quality  with  the 
best  grade  distilled  at  the  Slml  Land  Com- 
pany's manufactory  at  Healdsburg.  Defend- 
ant delivered  and  plaiutifC  accepted  some- 
thing more  than  6,000  gallons  of  brandy, 
and  plaintiff  paid  for  it  the  agreed  purchase 
price  of  $2,283.72.  The  court  found  that  pur- 
suant to  the  contract  pleaded  In  the  com- 
plaint defendant  made  delivery  to  plaintiff 
at  a  United  States  government  bonded  ware- 
house in  San  Francisco  3,992.79  gallons  of 
brandy  contained  in  60  barrels  and  33  half 
bai-rels,  and  a  few  days  later  tbe  remainder 
of  the  brandy  in  24  barrels.    It  was  further 
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found  that  the  Ilqnld  contained  In  the  00 
barrels  and  33  half  barrels  was — 

"at  the  date  of  delivery,  to  wit,  on  the  4th  day 
of  January,  1911,  brandy  known  as  'grappa,' 
of  the  identical  quality  and  of  the  best  ^rade 
made  and  distilled  by  defendant  at  its  distillery 
at  Healdsburg,  Sonoma  county,  CaL" 

Plaintiff  did  not  qnestlon  the  quality  o£ 
the  brandy  In  the  24  barrels. 

[1]  There  was  a  conflict  In  the  testimony 
of  the  witnesses  relating  to  the  quality  of 
the  brandy,  and  there  was  enough  evidence 
to  support  defendant's  claim  that  the  liquor 
was  according  to  the  standard  set  by  the 
contract.  G.  Oondola,  the  defendant's  dis- 
tiller, testified  that  when  the  brandy  which 
was  made  for  delivery  to  the  Cerrutl  Mercan- 
tile Company  left  the  distillery.  It  was  "first- 
rate  brandy"  and  of  the  same  quality  as 
that  which  he  had  previously  made.  Fred  I. 
Haigh,  manager  for  the  Siml  Land  Company, 
testified  that  all  of  the  brandy  shipped  to 
plaintiff  was  of  the  average  quality  of  the 
defendant's  "grappa";  that  It  was  "no  worse 
or  better  than  any  other  of  the  grappa  we 
had  been  In  the  habit  of  turning  out"  The 
testimony  given  on  behalf  of  plaintiff  in 
respect  to  the  quality  of  the  brandy  was  bas- 
ed up<Mi  samples  taken  nearly  two  years  aft- 
er delivery,  although  the  president  of  the 
plaintiff  corporation  testified  that  he  had 
obtained  samples  about  two  months  after  the 
coipoiatlon  had  bought  the  brandy.  Plain- 
tiff's counsel  contend  that  the  testimony  of 
the  defendant's  distiller  and  of  its  manager 
Is  of  no  weight,'  as  "neither  of  them  inspect- 
ed the  brandy  or  sampled  It  at  the  time  or 
after  delivery."  But  their  testimony  did 
relate  to  a  time  not  very  long  before  delivery, 
and  defendant's  case  is  aided  by  the  pre- 
sumption defined  in  paragraph  32  of  section 
1963,  Code  of  Civil  Procedure,  that  "a  thing 
once  proved  to  exist  continues  as  long  as  Is 
usual  with  things  of  that  nature."  Plain- 
tiff's testimony  respecting  the  quality  of  the 
brandy  at  the  time  of  delivery  is  based 
upoQ  samples  drawn  many  months  after  the 
grappa  was  sent  to  the  warehouse-  The 
burden  of  proof  was  upon  plaintiff,  and  in- 
stead of  depending  upon  the  samples  taken 
shortly  after  the  sale  and  acceptance  of  the 
commodity,  that  corporation  sought  to  estab- 
lish its  damage  by  opinions  of  experts  re- 
garding the  samples  procured  long  subse- 
quently. Plaintiff's  case  would  seem  to  de- 
pend, therefore,  upon  a  presumption  that  a 
present  state  of  facts  shown  must  have  been 
In  existence  for  a  long  time — a  presumption 
which  the  law  does  not  recognize.  Presump- 
tions do  not  run  backwards.  Wlndhaus  t. 
Bootz,  02  Cal.  622,  28  Fac.  557. 

[2]  The  court  was  in  a  position  to  weigh 
the  testimony  of  the  agents  of  the  manufac- 
turer, who  described  the  quaUty  of  the  bran- 
dy when  it  left  the  distillery  after  Inspection 
by  the  gangers  as  against  that  of  the  ex- 
perts who  gave  opinions  based  upon  the  sam- 


ples produced  in  court  With  the  court's 
conclusion  after  consideration  of  the  con- 
filctlng  testimony  we  may  not  Interfere. 

The  order  from   which  plaintiff  appealB 
is  afilrmed. 

We  C(Hicar:    LOBIGAN,  J. ;  HENSHAW,  J. 
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MILLE3B  V.  MILLER  et  aL   (two 
(Sac.  2187,  218a) 

(Supreme  Court  of  California.    Oct  28,  191& 
Behearing  Denied  Nov.  26, 1915.) 

1.  EXECUTOBS  AND  Admisistbatobs  $=>437— 
Rejected  Contingent  Claik  —  Txuk  to 
Sue. 

Code  Civ.  Proc.  {  1498,  requiring  an  action 
on  a  rejected  claim  against  a  decedent's  estate 
to  be  commenced  within  two  months  after  it  be- 
comes due,  does  not  allow  action  on  a  rejected 
contingent  claim  before  the  happening  of  the 
contingency. 

[Ed.  Note.— For  other  oases,  see  Executors 
and  Administrators,  Cent  Dig.  SS  1729-1761, 
1764;    Dec.  Dig.  «=>437.] 

2.  EXECTTTOBS   AND    ADMINIOTEATOKd   €=275— 

Contingent  OiiAiM— Patment  into  CotrRT. 
The  claim  on  deceased's  agreement  to  pay 
persons  a  certain  sum  on  a  certain  day  of  each 
year  of  their  lives  is  of  such  nature  that  the 
court  could  not  determine  what  it  would  be  in 
amount  if  established  or  absolute,  so  that  Code 
Civ.  Proc.  t  1648,  providing  for  payment  into 
court  of  such  amount,  in  case  of  a  contingent 
claim  against  a  decedent's  estate,  to  be  paid  to 
claimant  when  he  becomes  entitled  thereto,  if  he 
does,  is  inapplicable. 

[Ed.  Note.— For  other  cases,  see  Executors  and 
Administrators,  Cent  Dig.  S|  1076-1091,  1093, 
1094;   Dec.  Dig.  <S=>275.] 

8.  Executobs  and  Adminibtbatobb  €=3421— 
Contingent  Claims  —  PuiADiNa  —  Natdbk 
or  Action. 

Any  power  of  the  equity  side  of  the  conrt 
to  protect  the  owners  of  a  contingent  claim 
against  a  decedent's  estate,  wbich  will  mature 
after  the  time  for  distribution,  is  not  appealed 
to  by  a  complaint  in  form  only  one  on  the  reject- 
ed claim  for  money  not  yet  due. 

[E!d.  Note. — For  other  cases,  see  Executors 
and  Administrators,  (3ent  Dig.  {§  1663,  1677; 
Dec.  Dig.  «=3421.] 

Department  2.  A^eals  from  Superior 
Court,  Tulare  County ;   J.  A.  Allen,  Judge. 

Two  actions,  one  by  L.  Agnes  Miller,  the 
other  by  Elizabeth  N.  Miller,  both  against 
Cora  E.  Miller  and  another,  executrix  and 
executor  of  El.  O.  Miller,  deceased.  From  ad- 
verse Judgments,  plaintiffs  appeah    Affirmed. 

FUnt,  Gray  &  Barker  and  Gray,  Barker  & 
Bowen,  all  of  Los  Angeles,  for  appellants. 
Lamberson,  Burke  &  Lamberson  and  Power 
&  McF'adzean,  all  of  Yisalia,  for  respondents. 

MELVIN,  J.  These  two  actions,  which  are 
substantially  Identical,  were  brought  by  the 
mother  and  the  sister,  respectively,  of  E.  O. 
Miller,  deceased.  The  actions  were  based 
upon  the  rejection  of  claims  against  the  es- 
tate of  said  E.  O.  Miller.  In  each  case  the 
court  sustained  a  demurrer  to  tba  complaint 
without  leave  to  amend,  and  the  appeals  are 


^B»For  otber  c«s«s  Me  nun*  topic  and  KBY-NUMBBR  tn  aU  K«r-Namb«r«d  DlSMta  •04  Ia<MMa, 

Digitized  by  ^^nUO^lc 


GaL) 


MH/IiEB  T.  MZIiLER 


729 


from  tbe  jodgments  of  dismissal  wMCh  fol- 
lowed. 

The  facta  set  fortli  in  tbe  complaints  are 
substantially  as  follows: 

£.  O.  Miller  and  his  two  brotbers  signed  a 
writing  by  which  each  agreed  to  deposit  $480 
in  a  certain  bank  on  October  16th  of  each 
year.  From  the  fond  so  created  Elizabeth  N. 
Miller  was  to  draw  |70  and  U  Agnes  Miller 
$50  on  the  1st  of  each  month.  The  closing 
paragraph  of  the  written  Instrument  was  as 
follows: 

"We  consider  this  agreement  binding  upon  us 
while  living  and  chargeable  against  our  Beveral 
estates  in  case  we  should  predecease  said  or 
either  of  said  beneficiaries." 

During  the  lifetime  of  B.  O.  Miller  the  pay- 
ments were  regularly  made  as  contemplated 
by  the  agreement,  and  after  his  death  one 
payment  was  made  on  behalf  of  bis  estate. 
Before  the  15th  of  the  following  October  the 
plaintiffs  in  these  actions  filed  claims  against 
E.  O.  Miller's  estate.  The  said  claims  were 
for  "moneys  to  become  due  and  payable" 
each  year,  on  October  15th,  "as  per  the  at- 
tached agreement,"  which  was  fully  set  forth. 
The  claim  was  rejected  by  the  executrix  and 
the  executor  of  E.  O.  Miller's  estate,  and  suit 
was  instituted  to  establish  the  right  of  each 
plaintiff  to  the  allowance  of  her  demand  as  a 
contingent  claim  against  the  said  estate. 

Respondents  urge  two  principal  points  in 
support  of  the  court's  ruling.  They  assert 
that  the  action  was  prematurely  brought,  and 
that,  tbe  writing  being  testamentary  In  char- 
acter, and  not  executed  with  the  necessary 
forms  prescribed  for  the  execution  of  wills, 
no  rights  against  tbe  estate  of  B.  O.  Miller 
were  created. 

^1]  Respondent's  position  respecting  the 
first  contention  is  sustained  by  the  Code  and 
the  authorities.  It  is  provided  by  section 
1498  of  the  Code  of  Civil  Procedure  that  an 
action  upon  a  rejected  claim  must  be  com- 
menced within  two  months  after  it  becomes 
due,  and  these  actions  were  instituted  before 
tbe  IBth  of  October,  upon  which  the  next 
installment  was  payable  under  the  terms  of 
tbe  instrument  This  section  has  been  inter- 
preted in  Morse  v.  Steele,  132  Cal.  468,  64 
Pac.  eOO,  and  Brooks  t.  Lawson,  136  CaL 
10,  68  Pac.  97.  In  those  cases  It  is  distinctly 
held  that,  although  it  is  perfectly  proper  to 
present  a  contingent  claim  before  it  becomes 
due,  an  action  thereon  may  not  be  maintained 
until  after  tbe  happening  of  the  contingency. 

[2,3]  Appellants  assert  that  the  statute 
and  the  authorities  cited  above  do  not  ap- 
ply to  tbe  facts  of  these  cases  at  bar,  and 
that  tbe  opinions  in  the  cases  upon  which  re- 
spondents rely  are  at  variance  with  tlie  provi- 
sions of  section  1648,  Code  of  Qvil  Procedure. 
That  section,  so  fbr  as  invoked  by  plaintiffs, 
is  as  follows: 

"If  there  is  any  claim  not  due,  or  any  con- 
tingent or  disputed  claim  against  the  estate, 
the  amount  thereof,  or  such  part  of  tbe  same  as 
the  holder  would  be  entitled  to  if  the  claim  were 
doe,  established,  or  absolute^  most  be  paid  into 


tbe  court,  and  there  remain,  to  be  paid  over  to 
the  part^r  when  he  becomes  entitled  thereto ;  or, 
if  he  fails  to  establish  his  claim,  to  be  paid 
over  or  distributed  as  the  circumstances  of  the 
estate  require.  If  any  creditor  whose  claim 
has  been  allowed,  but  is  not  yet  due,  appears 
and  assents  to  a  deduction  therefrom  of  the  legal 
interest  for  the  time  the  claim  has  yet  to  run, 
he  is  entitled  to  be  paid  accordingly.' 

Tbe  claim  of  each  plaintiff  was  of  such 
nature  that  the  court  could  not  by  any  pos- 
sibility determine  what  it  would  be  in 
amount  If  established  or  absolute.  If  Mrs. 
Miller  and  her  daughter  both  should  have 
died  before  tbe  next  Installment  of  money 
should  have  been  due  under  the  agreement, 
nothing  would  ever  have  been  payable  by  the 
estate  in  any  view  of  the  contract  and  the 
obligations  or  alleged  obllgatlcms  created  by 
it.  Therefore  no  duty  of  the  executrix  and 
tbe  executor  or  the  court  to  set  aside  a  fund 
for  the  payment  of  tbe  annuities  to  tbe  plain- 
tiffs was  created.  A  court  may  not,  under 
this  section  (1648,  Code  Civ.  Proc.),  ascertain 
tbe  probable  deficiency  upon  the  foreclosure 
of  a  mortgage  against  land  belonging  to  the 
estate  and  create  a  fund  for  the  payment  of 
sudi  deficiency  (Estate  of  McDougald,  146 
CaL  200,  79  Pac.  875),  and  a  fortiori  claims 
so  purely  contingent  as  these  may  not  be  tbe 
bases  of  segregated  funds  created  in  advance 
of  any  liability.  Neither  Verdler  v.  Roach, 
96  CaL  467,  81  Pac.  654,  nor  Fratt  v.  Hunt, 
108  CaL  288,  41  Pac.  12,  dted  by  appellants, 
is  in  confilct  with  this  conduslon.  Both  cases 
support  tbe  rule  that  contingent  claims,  like 
those  wbldi  are  due,  must  be  presented  to  the 
executor.  And  it  is  suggested,  particularly  In 
the  opinion  in  tbe  former,  that  tbe  equity  side 
of  the  court  may  be  invoked  to  protect  the 
owners  of  contingent  claims  which  will  ma- 
ture after  the  period  within  which  distribu- 
tion may  take  place.  But  these  complaints 
before  us  are  not  bills  in  equity.  While  each 
asks  for  a  determination  of  tbe  status  of  tbe 
claim  upon  which  suit  is  brought,  each  is 
frankly  based  upon  a  rejected  demand  for 
moneys  not  yet  due,  and  there  is  neither 
pleading  nor  prayer  with  reference  to  tbe 
condition  of  tbe  estate,  the  ability  of  the  de- 
fendants to  provide  for  future  payments,  nor 
tbe  desirability  of  creating  a  fund  to  meet  tbe 
annual  demands  of  the  plaintiffs.  Nor  is  any 
reason  set  forth  why  tbe  action  was  brought 
before  any  part  of  the  alleged  <dalm  became 
due.  Moreover,  to  force  a  prepayment  of  a 
part  in  advance  of  the  due  date  of  the  whole 
amount  would  do  Tlolence  to  the  very  terms 
of  the  contract  sued  on.  There  was  no 
breach  until  tbe  date  of  payment  arrived. 
Tbe  court,  therefore,  properly  sustained  the 
demurrer.  Our  conclusion  on  this  branch  of 
the  cases  makes  it  unnecessary  for  us  to  dis- 
cuss the  other  questions  raised  and  discussed 
in  tbe  briefs. 

Tbe  Judgments  are  afllrmed. 

We  concur:  ANOE^I^LOTTI,  U  J.;  HEN- 
SHAW,  J.  ^  , 
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MILI^BR  T.  MABCHU8  et  aL  (L.  A.  3477.) 
(Supreme  Court  of  California.  Oct  27,  191&) 
PuBuo    Lands   4s»32— Houestbad   Ertbt— 

SQUATTXBS — RiOHTB— ResUBVEY. 

Peraons  eoinz  on  public  land  after  passaee 
of  Act  Cong.  July  1,  19^  c.  1377,  32  Stat 
728,  antborizina  resurvey  of  it  and  witli  con- 
stmctiTe  knowledge  that  such  survey  was  to 
be  made,  and  merely  with  intent  to  make  home- 
stead entry  thereof  when  a  plat  of  the  surrey 
should  be  made,  and  so  being  squatters.  tooK 
the  chance  that  such  survey  might  estabUsb  that 
the  land  occupied  by  them  was  a  school  section, 
and  so  not  subject  to  entry  as  vacant  lands  of 
the  United  States. 

[Ed.  Note.— BV>r  other  cases,  see  Public  Lands, 
Cent  Dig.  H  64-66;    Dec.  Dig.  «=s>32.] 

Department  2.  Appeal  from  Superior 
Court,  Imperial  County;    F.  3.  Cole,  Judge. 

Action  by  W.  R.  Miller  against  Anthon 
Marchus  and  others.  Judgment  for  plaln- 
tiflr,  and  defendant  appeals.    Affirmed. 

vjonkllng  &  Brown,  of  E<1  Centro,  for  ap- 
pellants. Frank  C.  Preaoott,  of  Los  Angeles, 
for  resiwndent. 

MELVIN,  J.  PlalntifT  sued  in  ejectment 
Judgment  on  tbe  pleadings  was  entered  in 
plaintiff's  favor,  and  defendants  appeal. 

The  property  involved  is  included  wltbtn 
the  resutvey  by  the  United  States  of  certain 
lands  in  Imperial  county  of  which  this  court 
was  concerned  in  the  discussion  of  the  issues 
presented  by  the  appeal  in  the  case  of  Nich- 
ols T.  McCullom,  147  Pac.  271.  Plaintiff  as- 
serts title  under  a  grant  from  the  state  of 
California  of  the  proi>erty  described  as  fol- 
lows: 

"The  sooth  half  (S.  ^)  of  the  southeast  quar- 
ter (S.  E.  %),  the  northeast  quarter  (N.  E.  'V4) 
of  the  southeast  quarter  (S.  E.  %),  and  the 
southeast  quarter  (S.  E.  ^  of  the  northeast 
quarter  (N.  E.  %)  of  section  thirty-six  (36), 
township  fifteen  (15)  south,  range  twelve  (12) 
east,  San  Bernardino  meridian,  containing  one 
hundred  and  sirty  (160)  acres,  and  which  said 
section  thirty-six  (36)  is  correctly  described  on 
the  plat  of  resurvey  of  township  sixteen  (16) 
south,  range  twelve  (12)  east,  San  Bernardino 
meridian,  as  'reserved  for  survey  of  school  sec- 
tion thirty-six  (36),  township  fifteen  (16)  south, 
range  twelve  (12)  east,  (640.)'" 

The  pleading  sets  forth  the  fact  that  by 
certificate  of  purchase  No.  14900  dated  Au- 
gust 27,  1900,  the  state  of  Califomla  sold  the 
said  lands  to  A.  E.  Dodson,  who  went  Into 
possession  thereof  and  in  1904  conveyed  hie 
title  to  plaintiff,  and  that  on  March  11,  1911, 
the  state  of  California  granted  said  land  to 
plaintiff.  The  payment  of  all  taxes  by  plain- 
tiff and  his  predecessors  Is  alleged,  and  the 
complaint  also  contains  averments  that 
plaintiff  was  ousted  of  possession  by  defend- 
ants in  1906,  and  that  they  refuse  his  de- 
mands for  the  restitution  of  the  property. 
Defendants  by  their  answer  deny  that  any 
actual  survey  was  made  in  Imperial  valley 
in  1866,  and  stigmatize  the  field  notes  of 
Matheson  purporting  to  apply  to  such  a  sur- 
vey as  "flctltlons."    They  admit  that  In  1908, 


pursuant  to  an  act  of  Congress  of  1902,  a  re- 
survey  was  made  of  certain  lands  In  Im- 
I)erial  county,  but  deny  that  the  lands  de- 
scribed in  the  complaint  fall  correctly  into 
section  36  of  any  survey,  or  that  "tract  106" 
represents  any  school  lands.  In  other  words, 
they  make  -the  same  oontentlona  that  were 
put  forward  by  the  defendants  in  Nichols  v. 
McCullom,  supra,  that  the  state  of  California 
never  obtained  title  to  the  lands  in  contro- 
versy as  school  lands,  and  that  by  arbitrary 
action  the  commissioner  of  the  general  land 
office  caused  an  amended  plat  of  the  actual 
survey  to  be  filed,  by  which  "tract  106"  was 
falsely  shown  to  represent  school  section  86 
in  township  15  S.,  range  12  E.,  of  the  plat 
approved  March  2,  1857.  The  payment  of 
taxes  by  plaintiff  and  his  predecessors  upon 
the  land,  aa  shown  by  his  grant  from  the 
state,  is  admitted  by  the  answer;  but  it  is 
denied  that  the  description  correctly  appUes 
to  the  land  in  controversy.  Their  own  entry 
upon  the  land  in  1904  is  admitted  by  defend- 
ants ;  but  it  is  not  alleged  that  the  lands  are 
or  were  at  that  time  open  to  homestead  en- 
try, or  that  defendants  have,  or  either  of 
them  has,  complied  with  any  laws  with  ref- 
erence to  such  lands,  except  that  they  Intend 
to  make  homestead  entry  of  the  said  lands 
as  soon  as  a  plat  of  the  survey  made  In  the 
year  1908  shall  be  filed  in  the  United  SUtes 
land  office.  In  other  words,  defendants  are 
frankly  "squatters,"  who  are  seeking  to  hold 
possession  of  the  property  upon  the  alleged 
Infirmity  of  governmental  acts  under  which 
plaintiff,  by  complying  with  the  law,  has  ob- 
tained title. 

All  of  the  contentions  of  appellants  are  an- 
swered, adversely  to  their  desires,  by  the 
opinion  of  this  court  written  by  Mr.  Justice 
SI088  and  filed  In  the  said  Nichols  Case.  As 
in  that  case,  the  defendants  claim  by  virtue 
of  a  possession  which  began  after  Act  July 
1,  1902,  c.  1377,  32  Stat  728,  had  authorized 
the  Secretary  of  the  Interior  to  cause  a  re- 
survey  of  certain  townships  to  be  made. 
Therefore  the  following  language  of  that  de- 
cision is  entirely  applicable  to  this  case  and 
is  conclusive  of  the  whole  matter: 

"If  the  act  of  1902  has  been  rightly  interpret- 
ed by  us,  there  is  no  occasion  to  consider  the 
argument  of  respondents  to  the  effect  that  the 
decision  of  the  LJand  Department  of  the  govern- 
ment fixing  the  location  of  section  16  was  er- 
roneous, and  that  said  section  was  placed  by  the 
new  survey  at  a  different  place  from  that  occu- 
pied by  section  16  under  the  survey  of  1856. 
The  new  survey  superseded  the  old  one.  Par- 
ties going  upon  the  land  after  the  passage  of 
tbe  act,  and  with  constructive  knowledge  of 
the  fact  that  such  survey  was  to  be  made,  took 
the  chance  that  such  survey  might  estabUsh 
that  the  land  occupied  by  them  was  a  school 
section,  and  not  subject  to  entry  as  vacant 
lands  of  the  United  States." 

The  judgment  is  affirmed. ' 


We     concur: 
SHAW,  J. 


LORIOAN,     J. ;      HEN- 
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CITT    OF    SAN    BRUNO    t.    SUPERIOR 

COURT  IN  AND  FOR  SAN  MATEO 

COUNTY  et  aL    (S.  F.  7604.) 

(Sapreme  Court  of  California.    Oct.  28,  1915.) 

PaoBiBnTOiT  «s»3  —  Bxi8tbnoe  or  Otheb 

Rbiobdt. 

An  application  for  a  writ  of  prohibition 
will  be  denied,  where  the  petitioner  will  have  a 
plain,  speedy,  and  adequate  remedy  by  appeal 
from  any  jadgment  rendered  in  the  proceeding 
of  which  it  complains. 

[Ed.  Note.— For  other  cases,  see  Prohibition, 
Cent.  Dig.  U  4-19;    Dec.  ZAg.  <3=»S.] 

In  Bank.  Original  application  by  tbe  City 
of  San  Bruno  for  a  writ  of  prohibition 
against  the  Superior  Court  of  tbe  State  of 
California  In  and  for  tbe  County  of  San 
Mateo  and  otbers.     Application  denied. 

Mason  &  Locke,  of  San  Francisco,  and  C 
N.  Klrkbrlde,  of  San  Mateo,  for  petitioner. 

ANGBLLO'in,  O.  J.  The  application  for 
a  writ  of  prohibition  is  denied.  In  denying 
the  application  it  Is  proper  to  say  that  this 
court  Is  not  to  be  regarded  as  intimating  any 
oidnlon  as  to  the  sufiSdency  of  the  petition 
for  a  writ  of  certiorari  in  the  proceeding 
pending  In  tbe  superior  court  of  San  Mateo 
county,  or  as  to  the  right  of  said  superior 
court  to  review  In  certiorari  such  proceedings 
as  the  petitioner  In  that  proceeding  is  there 
seeking  to  have  reviewed.  The  application 
for  a  writ  of  prohibition  is  denied  on  the 
ground  that  tbe  petitioner  here  will  have 
a  plain,  epeeSiy,  and  adequate  remedy  by  ap- 
peal from  any  Judgment  rendered  by  said 
superior  court  in  the  certiorari  proceeding, 
by  which  it  may  be  aggrieved. 

We  concur:  MELVIN,  J.;  SHAW,  J.; 
SliOSS,  J.;   liAWIiOB,  J. 


BENJAMIN  V.  DISTRICT  GRAND  LrODQB 

NO.  4,  INDEPKNDENT  ORDER  B'NAI 

B'BITH.     (S.  F.  6780.) 

(Supreme  Court  of  Califonaia.     Oct  27,  1916. 
Rehearing  Denied  Nov.  26,  1916.) 

1.  iNStJRAWCE     lS=>804— lilFB    InSUBANCB— AC- 

CBUAL  OF  Cause  or  AcnoR— Seven  Ybabs' 

Absence. 

Where,  to  prove  the  fact  of  insured's  death, 
the  presomption  under  Code  Civ.  Proc  §  1963, 
snbd.  26,  that  a  person  not  heard  from  in  seven 
years  is  dead  must  be  relied  on,  the  cause  of  ac- 
tion on  the  benefit  certificate,  providing  for 
payment  on  "satisfactory  evidence"  of  bis  death, 
does  not  arise  till  lapse  of  such  time. 

[Ed.   Note. — For   other  cases,  see  Insurance, 
Dec.  Dig.  «=>804.] 

2.  Insubance  ®=>789  — Lint  Insuranck  — 
Paoor  or  Death— Time  or  Pbesentatior— 
Sbven  Tbabs'  Absence. 

Proofs  of  death  of  insured  need  be  not  pre- 
sented till  the  presumption  of  his  death  from 
seven  years'  unexplained  absence  arises;  there 
being  no  proof  without  such  presumption. 

[Ed.   Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  S$  1963-1965 ;   Dec.  Dig.  «=»789.] 


8.  BviDEKOB    <8=>122— Res    GESiiE— Time    or 

Insubeo's  Death. 

The  fact  of  insured's  death  l>eing  establish- 
ed by  the  presumption  from  his  seven  years'  un- 
explained absence,  a  letter  written  by  him  when 
he  disappeared,  to  the  effect  that  he  would  at 
once  drown  himself  in  the  ocean,  is  admissible 
as  part  of  the  res  gestse  to  fix  the  time  of  his 
death,  as  while  the  certificate  was  in  force. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  §§  339-350;    Dec  Dig.  ©=3122.] 

4.  Insubance  ®=>818  — Life  Insubance  — 
Tike  or  Death — Suicide— Pkiob  ArrEMrr. 

As  an  act  tending  to  show  the  state  of  in- 
sured's mdnd  at  or  about  the  time  of  his  disap- 
pearance, and  indicating  the  probability  of  his 
having  then  committed  suicide  as  he  declared 
he  would,  the  fact  of  his  attempt,  seven  months 
before,  to  commit  suicide  is  admissible:  its  re- 
moteness in  time  going  only  to  its  weight. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  Si  2003-2005;   Dec.  Dig.  «=>818.] 

5.  AppeaIi  and  Ebbob  €s>1050— Habicless 
Ebbob— Adiossion  or  Evidence— LuiiTiNa 
Purpose. 

Admitting,  in  an  action  on  a  death  l>enefit 
certificate,  a  letter  written  by  plaintiff's  coun- 
sel to  insurer,  demanding  payment  and  declar- 
ing that  plaintiff  had  been  appointed  adminis- 
tratrix, on  a  finding  by  the  court  that  insured 
had  died  on  the  high  seas  within  seven  years 
of  the  proceedings  in  probate,  was  ttarmless, 
the  conrt  carefully  limiting  its  purpose  to  show- 
ing that  plaintiff  attempted  to  make  proof  of 
death  under  the  terms  of  the  policy,  and  de- 
claring that  It  did  not  prove  any  facts  stated 
in  it 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
En'or,  Cent  Dig.  §!  1068,  1069,  4153-4157, 
4166;    Dec.  Dig.  <S=j1050.] 

6.  Trial  <S=>350— Submittiho  Special  Is- 
sues. 

Tlie  court  in  an  action  on  a  death  benefit 
certificate  did  not  err  in  refusing  to  submit  spe- 
cial issues  on  the  exact  date  of  insured's  death, 
it  instructing  that  there  Could  be  no  recovery 
unless  the  jury  found  insured  died  before  the 
date  of  the  suspension  of  tiis  certificate; 

[Ed.  Note.— For  other  cases,  see  TJ-iaL  Cent 
EHg.  §§  828-833;    Dec.  Dig.  <8=350.] 

Department  2.  Appeal  from  Superior 
Court,  City  and  County  of  San  Francisco; 
Robert  M.  Qarke,  Judge. 

Action  by  Rachel  Benjamin  against  the 
District  Lodge  No.  4,  Independent  Order  of 
B'Nal  B'rlth.  Judgment  for  plalntlfl,  and 
defendant  appeals.    Affirmed. 

Edmund  Tauszky,  of  San  Francisco,  for 
appellant  M.  H.  Wascerwitz  and  L.  A.  Red- 
man, both  of  San  Francisco,  for  respondent 

MELVIN,  J.  Defradant  appeals  from  an 
adverse  Judgment  and  from  an  order  denying 
Its  motion  for  a  new  trial.  The  action  was 
one  for  the  recovery  of  $2,000  upon  a  bene- 
ficiary certificate  issued  by  defendant  to 
plaintiff's  husband.  By  tbe  terms  of  the 
certificate  defendant  agreed  to  pay  $2,000 
to  Rachel  Benjamin  upon  "satisfactory  evi- 
dence" of  the  death  of  tbe  Insured  and  of  the 
fact  that  "at  the  time  of  his  death  he  was 
neither  expelled  nor  suspended"  from  tbe 
order. 

The  action  was  Instituted  in  February, 
1901.    It  was  alleged  in  the  complaint  that 
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Benny  Benjamin,  the  Insured,  was  oa  the 
4th  day  of  October,  1900,  and  bad  been  for 
many  years  prior  to  that  time,  a  member  In 
good  standing  of  the  defendant  corporatioa; 
that  he  disappeared  on  that  date;  that  be 
had  not  been  aeesi  nor  heard  from  since; 
and  upon  information  and  belief  it  was 
averred  that  he  died  on  October  4,  1900.  It 
was  also  set  forth  In  the  complaint  that  sub- 
sequent to  the  expiration  of  seven  years  next 
after  the  disappearance  of  her  husband  plain- 
tiff had  furnished  to  the  defendant  satisfac- 
tory evidence  that  he  died  on  October  4, 
1900.  The  substantial  allegations  of  the 
complaint  were  denied  by  the  answer,  and 
that  pleading  contained  averments  that 
Benny  Benjamin  was  duly  and  regularly  sus- 
pended from  the  Independent  Order  B'Nal 
B'rlth  on  February  24,  1909 ;  that  plaintiff  at 
no  time  furnished  satisfactory  evidence  of  his 
death;  and  that  at  no  time  prior  to  January 
4,  1909,  did  she  offer  any  evidence  whatever 
of  her  husband's  death.  By  the  answer  de- 
fendant also  pleaded  the  alleged  bar  of  the 
statute  of  limitations  (section  837,  Code  dv. 
Proc.). 

It  appeared  without  material  conflict  of 
testimony  that  Benny  Benjamin,  prior  to 
his  disappearance,  was  a  resident  of  San 
Jose ;  that  he  was  a  member  of  the  defendant 
corporation;  that  plaintiff  was  the  bene- 
ficiary named  In  his  certificate  of  fraternal 
insurance;  and  that  his  business  required 
of  him  almost  daily  round  trips  between  Ban 
Jose  and  San  EYandsco.  On  the  evening  of 
the  4th  of  October,  1900,  he  did  not  appear 
at  his  home,  and  on  the  following  day  his 
brother-in-law,  Hr.  Herman  Moeer,  received 
a  letter  postmarked  San  Frandsoo.  This 
communication  was  In  Mr.  Benjamin's  hand- 
writing, and  was  as  follows: 

"Dear  Herman:  By  the  time  this  letter  reach- 
es you  I  am  at  the  bottom  of  the  sea.  It  is  ter- 
rible but  circumstances  are  against  me.  Can't 
explain.     Silence  is  golden.     Youfb  Ben." 

Mr.  Moser  received  at  the  same  time,  but 
in  a  separate  envelope,  Mr.  Benjamin's  com- 
mutation ticket,  good  for  trips  between  San 
Jose  and  San  Francisco,  and  bis  account 
book.  Plaintiff  Introduced  testimony  tending 
to  prove  the  following  facts:  Benny  Benja- 
min had  been  a  devoted  husband  and  father, 
fond  of  bis  home,  and  accustomed  to  spend 
all  of  bis  leisure  time  with  Ms  family.  I>ur- 
ing  the  period  of  nine  or  ten  months  prior  to 
his  disappearance  his  conduct  had  become 
"abnormal,"  as  one  of  the  witnesses  said.  He 
seemed  greatly  distressed  and  frequently  talk- 
ed to  himself.  On  some  days  he  was  unable 
to  finish  his  work  and  required  the  help  of  his 
brother-in-law.  On  one  occasion  dnrlng  this 
period  he  had  made  an  unsuccessful  attempt 
to  take  his  life.  After  his  disappearance  bis 
family  attempted  to  get  some  news  from  him 
through  friends  who  caused  Inquires  to  be 
made  in  Sydney,  Australia,  as  there  was 
some  Indication,  based  upon  statements  of 
the  agent  of  a  steamship  company,  that  the 


missing  man  had  taken  passage  from  San 
Francisco  to  that  port  These  Inquiries 
brought  no  tidings  of  him.  ^Hiere  was  also 
testimony  tending  to  show  that  Benjamin 
had  been  serving  as  a  Juror  In  aae  of  the  de- 
partments of  the  superior  court  of  Santa 
Clara  county  In  a  criminal  case  there  on 
trlaL  When  the  Juror  failed  to  appear  for 
duty  on  October  6,  1900,  an  attachment  was 
issued,  an  inquiry  was  duly  made,  and  the 
court  found  that  Benjamin  was  not  then 
within  the  state,  but  bad  departed  there- 
from. At  the  trial  of  the  case  now  on  ap- 
peal defendant  produced  the  ticket  agent  np- 
on  whose  testimony  the  finding  of  the  su- 
perior court.  In  the  matter  of  the  missing 
Juror,  had  been  based.  He  reiterated  bis  be- 
lief that  a  man  to  whom  he  bad  sold  a  ticket 
tor  passage  to  Sydney  on  the  night  of  Oc- 
tober 4,  1900,  and  the  same  person  whom 
he  bad  seen  on  board  of  the  steamer  leav- 
ing on  that  night  for  the  Australian  port, 
was  Benjamin,  the  man  whose  photograph 
had  been  presented  for  his  inspection.  Other 
matters  were  shown  by  the  testimony,  but  it 
is  not  necessary  to  consider  any  further 
showing  made  by  either  litigant 

[1,2]  Appellant  Insists  that  it  Benjamin 
died  cm  October  4,  1900,  the  action  Is  barred 
by  reason  of  the  operation  of  the  statute  of 
limitations ;  that  If  reliance  Is  placed  upon 
the  presumption  arising  by  reason  of  the 
lapse  of  seven  years  after  the  disappearance 
of  Benjamin,  then  the  plaintiff  must  fall  in 
her  effort  to  recover  the  Insurance,  because 
at  the  expiration  of  seven  years  after  his 
disappearance  Benjamin  was  not  In  good 
standing.  Undoubtedly,  plaintiff  did  rely  up- 
on the  presumption  arising  under  the  provi- 
sions of  subdivision  26  of  section  1963  of  the 
Code  of  ClvU  Procedure  to  establish  the  fact 
of  death  and  upon  the  evidence  offered  at  the 
trial  to  fix  the  time  of  death.  The  cause  of 
action,  according  to  respondent's  theory,  did 
not  arise  upon  the  death  of  Benjamin,  but 
when  evidence  of  his  death  was  furnished, 
and  plaintiff  had  no  satisfactory  evidence  of 
the  fact  of  death  to  present  to  the  defendant 
until  after  the  lapse  of  seven  years  from  the 
disappearance  of  the  Insured.  We  see  no 
logical  escape  from  this  reasoning.  Obvious- 
ly, the  disappearance  of  Benjamin,  coupled 
with  the  fact  that  he  had  written  a  letter  de- 
claring his  intention  to  commit  suicide,  would 
not  furnish  satisfactory  proof  of  death.  And 
particularly  would  such  evidence  be  Insuf- 
ficient In  the  face  of  a  counter  showing  which 
tended  to  throw  discredit  upon  his  dec- 
laration of  an  Intention  to  take  bis  own  life. 
Therefore  the  plaintiff  was  not  In  a  position 
to  prove  the  fact  of  death  without  the  aid  of 
the  statutory  presumption.  Having  establish- 
ed that  fact  by  the  presumptive  force  of  the 
passage  of  the  requisite  time,  It  became  nec- 
essary to  determine  whether  the  death  of  Mr. 
Benjamin  occurred  before  or  after  the  date 
of  the  cancellation  of  his  certificate  for  no» 
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payment  of  dnes.  The  Jurors  were  Instructed, 
in  effect,  tliat  unless  tiie  plaintiff  had  estab- 
lished the  fact  of  Benjamin's  death  occurring 
prior  to  the  date  of  the  forfeiture  of  the 
rl^ts  asserted  under  the  terms  of  the  oer- 
tlflcate,  their  verdict  should  be  In  favor  of 
the  defendant  They  were  also  Informed  that 
the  establishment  of  death  by  the  presump- 
tioa  upon  which  plaintiff  depended  did  not  fix 
the  time  of  death  at  any  particular  moment 
of  the  seven  years,  but  only  established  the 
ftict  of  death  at  some  time  during  that 
period.  These  Instructions  gave  to  the 
Jurors  the  proper  issues  ui>on>  which  to  found 
their  verdict 

Appellant  stoutly  contoids  that  respondent 
should  have  presented  her  proofs  soon  after 
her  husband's  disappearance,   and  that  by 
tailing  to  do  so  she  subjected  herself  to  the 
bar  of  the  statute  of  llmitatl<ms.    But,  as  we 
have  shown  by  quotation  from  the  certificate, 
the  payment  to  the  beneficiary  was  not  made 
to  depend  upon  the  date,  but  upon  the  proof 
of  death.    It  has  been  held  that,  where  the 
policy   provided  for  the  offer  of  proofs  of 
death  within  six  months  after  its  occurrence, 
and  the  Insured  disappeared,  his  body  being 
discovered  too  late  to  allow  of  the  presenta- 
tion of  proofs  of  death  within  the  said  period 
of   six   months,   the  delay   was  excusable. 
Kentzler  v.  American  Mutual  Accident  As- 
sociation of  Oshkosh,  88  Wis.  593,  60  N.  W. 
1002,  4S  AuL  St  Rep.  934.    It  was  said  in  the 
opinion  in  that  case  (and  the  same  observa- 
tions are  pertinent  here)  that  the  contract 
did  not  cover  "disappearances";    that  sudi 
agreements  must  be  construed  in  the  light  of 
the  conditions  necessarily  implied  by  law; 
that  they  must  be  reasonably  interpreted; 
and  that,  in  construing  eudx  contracts,  the 
court  shonld  have  regard  to  the  maxim  that 
the  law  does  not  require  impossibilities.    In  a 
case  involving  the  claim  of  the  administra- 
trix of  a  person  who  had  been  killed  by  the 
falling  of  a  building,  but  whose  death  was 
not  known  until  the  finding  of  his  body  sev- 
eral days  later,  the  Court  of  Appeals  of  New 
York  h^d  that  the  time  limited  by  the  con- 
tract as  the  period  within  which  a  claim 
might  be  filed  by  the  beneficiary  did  not  be- 
gin until  the  finding  of  the  body.    Tr^pe  v. 
Provident  Fund  Society,  140  N.  Y.  27,  35  N. 
E.  316,  22  L.  R.  A.  432,  37  Am.  St  R^.  K29. 
So  here   the  plaintiff  was  not  required  to 
furnish  proofs  of  death  until  they  existed, 
particularly   in    view   of   the  circumstance 
tliat  the  certificate  here  considered  does  not 
require  evidence  of  death  to  be  furnished 
within  any  given  period  following  the  de- 
mise of  the  insured. 

Appellant,  in  support  of  its  contentlim  that 
the  statute  of  limltati<ms  began  to  run  at 
the  date  of  Benjamin's  death,  cites  with  ap- 
parent confidence  the   case  of  Harrison   v. 

Masonic   Mutual    Benefit    Society,    69    Kan. 
29,  61  Pac.  883.     The  opinion  in  that  case 

does  seem  to  suppwt  the  view  that,  if  tha 


plaintiff  depends  upon  the  establishment  of 
death  within  the  period  of  the  vitality  of  the 
poUcy  (and,  of  course,  the  plaintiff  in  such  a 
case  always  does  seek  to  prove  that  fact), 
the  statute  of  limitations  begins  to  run  as  of 
the  date  of  the  death.  After  discussing,  but 
not  deciding,  the  point  that  it  was  impossible 
for  plaintiffs  to  prove  the  death  of  Mr.  Har- 
rison nntU  the  lapse  of  seven'  years  after  bis 
disappearance,  the  court  (two  of  the  three 
learned  Justices  participating)  held  as  fol- 
lows: 

"Where  some  step  must  be  tak»i  by  the  plain- 
tiff prellmmary  to  his  right  to  maintain  an  ac- 
tion, he  cannot  by  delaying  it  indefinitelypro- 
long  the  time  for  commencing  his  suit  Where 
the  act  to  be  done  is  wholly  within  his  own  con- 
trol, he  must  perform  it  within  a  reasonable 
time ;  and  it  has  been  said  that  a  reasonable 
time  can  never  exceed  the  period  within  which 
an  action  would  have  been  barred  by  tlie  stat- 
ute of  limitations  in  a  case  where  no  such  pre- 
liminary step  would  be  necessary.  •  *  • 
Even  allowing  to  plaintiffs  five  years  after  the 
time  they  aver  James  Harrison  came  to  his 
death  to  make  proofs  of  loss,  they  should  have 
been  furnished  to  the  defendant  in  1889.  They 
were  not  furnished  for  more  than  five  years 
thereafter.  It  certainly  cannot  be  said  that 
proofs  furnished  in  July,  1894,  were  within  a 
reasonable  tima  If  the  plaintiffs'  cause  of  ac- 
tion should  l>e  held  not  to  have  accrued  until 
that  time,  there  would  be  a  most  unreasonable 
extension  of  the  statute  of  limitations;  for  a 
suit  might  then  be  commenced  at  any  time  be- 
fore July,  1899.  It  is  clear  that  the  proofs 
were  not  furnished  within  a  reasonable  time; 
and  it  must  be  held  that  whatever  cause  of  ac- 
tion the  piaintiffS  may  have  had  is  barred  by 
lapse  of  dme." 

With  all  due  regard  for  the  learned  Su- 
preme Court  of  Kansas,  we  are  unable  to 
agree  with  the  conclusions  reached  in  the 
dted  case.  The  court  brushed  aside  the  con- 
tention that  no  proof  of  death  Is  possible  un- 
til seven  years  from  the  date  of  the  unex- 
plained disappearance,  and  holds  that  never- 
theless proof  of  death  must  be  furnished 
within  five  years  from  such  time.  It  seems 
to  us  that  this  interpretation  of  the  law 
gives  the  statute  of  limitations  the  power 
to  elbow  the  statute  of  presumptions  entirely 
off  the  stage,  or  at  least  to  cut  two  years 
from  the  seven  which  the  Legislature  of 
Kansas  seems  to  have  made  necessary  to 
create  a  presumption  that  a  person  unseen 
and  unheard  of  during  such  period  is  dead. 
The  contract  considered  in  that  case  required 
"satisfactory  evidence"  of  death  as  a  pre- 
requisite to  the  payment  of  the  sum  men- 
tioned therein,  and  doubtless  it  was  made 
in  full  view  of  the  possibility  that  the  insur- 
ed might  disappear  from  the  sight  of  men 
for  a  term  of  seven  years,  and  the  presump- 
tion of  the  statute  become  the  only  "satis- 
factory evidence"  that  he  had  left  this  life; 
yet  the  logic  of  the  decision  is  that  neverthe- 
Iffis  "satisfactory  evidence"  must  be  forth- 
coming within  the  time  fixed  by  the  statute 
of  limitations,  if  the  beneficiaries  are  to  ob- 
tain any  relief.  Such  an  interpretation  of 
the  law  would  make  it  highly  desirable  to 
benefldaries  that  those  insured  In  their  fa- 
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vor  should  die  (U  die  they  must)  obTloosly  r  sued  to  Rachd  Benjamin  upon  the  estate  of 


and  within  the  ken  of  witnesses. 

[S]  The  fact  of  death  having  been  estab- 
lished, the  letter  written  by  Mr.  Benjamin 
to  Mr.  Moser  was  competent  eridence  tending 
to  fix  the  date  of  his  death.  It  tended  to 
establish  suicide  and  the  date  thereof,  and 
it  was  admissible  as  part  of  the  res  gestae. 
Rogers  v.  Manhattan  Life  Insurance  Co.,  138 
CaL  289,  71  Pac.  848. 

[4]  Appellant  assigns  as  error  the  admis- 
sion of  evidence  that  seven  months  prior  to 
his  disappearance  Benny  Benjamin  made  an 
attempt  at  suicide.  It  Is  argued  that  proof 
of  such  act  on  his  part  was  not  proper  as 
establishing  matters  belonging  to  the  res 
gestie,  and,  moreover,  that  it  was  too  remote 
in  point  of  time  from  the  date  of  the  disap- 
pearance of  Benjamin  to  be  admissible  In 
this  case  upon  any  theory.  Jenkln  v.  Pa- 
cific Mutual  Life  Insurance  Co.,  131  Cal. 
123,  63  Pac.  180,  is  cited  as  authority  for  the 
rejection  of  such  evidence.  That  was  a  case 
in  which  the  matter  to  be  determined  was 
whether  or  not  deceased  committed  suicide. 
If  he  did,  defendant  was  not  liable.  The 
insurance  company  Introduced  testimony  to 
the  effect  that  an  Indefinite  number  of  days 
before  he  was  shot  the  insured  had  made  sev- 
eral declarations  tending  to  show  that  he 
contemplated  suicide.  This  court  held  that 
ns  against  the  beneficiary  and  her  assignee 
these  declarations  not  accompanying  nor  ex- 
planatory of  any  act  were  not  competent 
evidence.  But  In  this  case  the  acts  and  con- 
duct of  deceased  within  a  reasonable  period 
of  his  disappearance  were  admissible  as 
showing  his  state  of  mind  at  the  date  of 
the  alleged  suicide.  Any  facts  or  drconi- 
stances  relating  to  the  character,  habits,  con- 
dition, state  of  mind,  or  any  of  those  things 
which  usually  control  the  conduct. of  a  man 
are  competent  evidence  from  which  may  be 
Inferred  the  death  of  one  absent  and  not 
heard  from,  whatever  may  have  been  the 
duration  of  bis  absence.  Tlsdale  v.  Connecti- 
cut Mutual  Life  Ins.  Co.,  26  Iowa,  176,  96 
Am.  Dec.  136.  Acts  tending  to  show  Mr. 
Benjamin's  state  of  mind  at  or  about  the 
time  of  his  disappearance  were  proper  for 
consideration  as  indicating  the  probability 
of  bis  having  committed  suicide  according 
to  the  declarations  In  his  letter.  The  lapse 
of  time  between  such  acts  and  his  disap- 
pearance was  a  matter  relating  rather  to 
the  weight  than  to  the  admissibility  of  the 
evidence  concerning  such  acts.  Blackburn  v. 
Stete,  23  Ohio  St.  165;  Boyd  v.  State,  14 
Lea  (Tenn.)  176. 

[8]  At  the  trial  the  court  allowed  plaintiff 
to  introduce  in  evidence  a  letter  written  by 
one  of  her  counsel  making  demand  upon  de- 
fendant for  the  $2,000  for  which  this  action 
was  subsequently  brought.  Among  other 
statements  in  the  letter  was  one  to  the  effect 
that  letters  of  administration  had  been  Is- 


her  deceased  husband,  and  that  the  court 
had  found  that  he  had  died  upon  the  high 
seas  within  seven  years  of  the  oommeace- 
ment  of  the  proceedings  In  probate.  The 
letter  was  merely  admitted  to  show  the 
fact  that  plaintiff  attempted  to  make  proof 
of  death  or  to  furnish  evidence  thereof  un- 
der the  terms  of  the  policy.  In  receiving 
it  in  evidence  the  court  carefully  limited  its 
scqpe,  and  In  offering  it  counsel  for  plain- 
tiff asserted  that  the  letter  did  not  prove  any 
facts  stated  in  it  Appellant  contends  that 
nevertheless  the  letter  was  prejudicial  to  its 
Interests  as  the  document  indirectly  placed 
before  the  Jury  alleged  facts  which  could  not 
have  been  presented  directly.  Doubtless  the 
court  admitted  the  letter  as  tending  to  show 
that  proof  of  death  was  tendered  because  by 
the  teems  of  the  contract  such  proof  was  a 
prerequisite  to  recovery  thereon.  But  ap- 
pellant insists  that  it  had  not  denied  the  fact 
that  demand  and  attempted  proof  of  death 
had  been  made  by  plaintiff.  Moreover,  the 
letter  was  in  no  sense,  says  defendant's 
counsel,  a  proof  offered  by  plalntUF,  but 
was  merely  a  declaration  of  counseL  There- 
fore its  receipt  in  evidence  was,  according 
to  appellant's  view,  gross  error.  Conceding 
that  the  ruling  admitting  the  letter  in  evi- 
dence was  erroneous,  it  was  harmless  in 
view  of  the  court's  careful  limitation  of  the 
purpose  for  which  the  exhibit  was  received. 
Menk  v.  Home  Insurance  Co.,  76  Cal.  55,  14 
Pac.  837,  18  Pac.  117,  9  Am.  St  Rep.  158. 

[(]  The  trial  court  did  not  err  in  refusing 
to  submit  special  issues  to  the  Jury  regarding 
the  exact  date  of  Benjamin's  death.  The 
Jurors  were  fully  instructed  that  no  verdict 
for  plaintiff  was  possible  unless  they  found 
from  the  evidence  that  Benjamin  died  prior 
to  the  date  of  the  suspension  of  his  certifi- 
cate In  E^ebruary,  1901.    This  was  sufficient 

The  Judgment  and  order  are  affirmed. 

We  concur:    LORIGAN,  J. ;  HBNSHAW,  J. 


In  re  MBIKLEUTOHN. 

MEIKLEJOUN  v.  MEIIKLEJOHN  et  aL 

(L.  A.  4127.) 

(Supreme  Court  of  California.    Oct  18,  1915.) 

1.  GUABMAN   AND   WARD   ®=9l9— GPASMAH— 

Nomination  by  Minob— -PaEvions  Guasd- 

lAN—PATirEE— Effect. 

Under  Code  Civ.  Proc.  {  1750,  providing 
that  a  minor,  after  reaching  14  years  of  age, 
may  nominate  a  guardian  in  the  place  of  one 
appointed  before  that  time,  it  is  Immaterial  that 
the  previous  guardian  is  the  father. 

[Ed.  Note. — For  other  cases,  see  Guardian  and 
Ward,  Cent  Dig.  |  72;    Dec.  Dig.  «»19.] 

2.  GUABDIAIf  AND   WaRD  $=>19— GtTARDIAIf— 

Nominahon  by  Minor— Appointment — Va- 
LiDmr. 

An  order  of  the  court  appointing  the  guard- 
ian nominated  by  a  minor  onder  Cade  Civ.  Proc. 
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1 1750,  WM  an  approval  of  the  minor'g  (election, 
and  valid  in  the  absence  of  a  showing  of  abuse 
of  discretion. 

[Ed.  Note.— For  other  cases,  see  Guardian  and 
Ward.  Cent  Dig.  {  72;  Dec.  Dif.  «s>19.] 

Department  1.  Appeal  from  Superior 
Court,  Los  Angeles  Connty ;  James  0.  Blves, 
Judge. 

Proceedings  for  the  appointment  of  a 
guardian  of  the  persMi  and  estate  of  Eliza- 
beth Mellclejobn.  Ttom  an  order  appointing 
the  Los  Angeles  Trust  &  SaTlngs  Bank  as 
guardian,  Mathew  O.  MellileJohD,  former 
guardian,  appeals.    Affirmed. 

Isidore  B.  Dockweiler,  of  Los  Angeles,  for 
appellant.  George  L.  Sanders,  of  Los  Ange- 
les, for  respondents 

SHAW,  J.  On  the  authority  of  the  case  of 
In  re  Klrkman  Estate,  168  Cal.  688,  144  Pac. 
745,  the  order  appealed  from  will  be  affirmed. 

[1,2]  The  only  difference  between  that 
case  and  this  Is  that  in  that  case  the  guard- 
ian removed  was  not  a  parent  of  the  minor, 
while  In  this  case  the  guardian  displaced 
was  her  father.  This  relationship,  however, 
is  of  no  consequence,  since  the  statute  gives 
the  minor  the  authority  to  select  a  new 
guardian,  and  does  not  make  such  power  de- 
pendent upon  relationship.  The  order  of  the 
court  appointing  the  nominated  guardian 
constitutes  an  approval  of  her  selection  and 
makes  the  order  valid  under  the  statute,  un- 
less It  Is  made  to  appear  that  the  court  be- 
low abused  Its  discretion  In  such  approval. 
No  attempt  Is  made  to  show  this. 

The  order  Is  affirmed. 

SLOSS  and  LAWLOR,  JJ.,  concur. 


CHEDA  et  sL  v.  KOCKOS  et  aL    (Civ.  1543.) 

(District  Court  of  Appeal,  First  District,  Cal- 
ifornia. Sept.  21,  1915.  Rehenring  Denied 
by  Supreme  Court  Nov.  18,  1915.) 

1.  SaUS  «=s>334— DEI-AUla  BT  BUTKft— Rjc- 
SALE— TlHE. 

Upon  a  buyer's  default  in  its  contract  to 
purchase  a  certain  number  at  cases  of  cold  stor- 
age eggs  at  a  fixed  price,  providing  that  all  of 
the  eggs  must  be  drawn  by  the  buyer  within  two 
months,  and  that  the  seller  might  sell  at  current 
prices  for  the  buyer's  account  any  part  of  the 
goods  not  drawn  within  such  time  and  charge 
him  with  the  difference  in  price,  a  resale  by 
the  seller,  after  notice  of  the  buyer's  refusal  to 
accept  further  delivery,  begun  within  six  days, 
and  completed  within  two  weeks,  realizing  the 
market  prices,  was  within  the  reasonable  time 
allowed  for  a  resale. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Diig.  f  920;    Dec.  Dig.  «=»334.] 

2.  Sales    €=»334— Contkactb— Tebmiwatiok. 

Under  such  contract  the  buyer's  letter  re- 
foaisg  to  accept  delivery  of  any  more  of  the  eggs 
was  not  such  a  breach  of  the  contract  as  to 
obligate  the  seller  to  make  an  immediate  resale 
of  the  balance  of  the  eggs. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  i  920;  Dec.  Dig.  <3=3334.] 


Appeal  from  Superior  Court,  City  and 
County  of  San  Frandsco ;  John  Hunt,  Judge. 

Action  by  P.  H.  Cheda  and  another,  doing 
business  as  copartners  under  the  firm  name 
and  style  of  the  Dolores  Produce  Company, 
and  the  Dolores  Produce  Company,  a  partner- 
ship, against  Henry  Kockos  and  another,  do- 
ing business  as  copartners  under  the  firm 
name  and  style  of  Kockos  Bros.,  and  Kockos 
Bros.,  a  partnership.  Judgment  for  plain- 
tiffs, motion  for  new  trial  denied,  and  de- 
fendants appeal.  Judgment  and  order  af- 
firmed. 

Wm.  Tomsky,  of  San  Frandsco,  for  appel- 
lants. Maurice  Asher,  of  San  Francisco,  for 
respondents. 

PER  CURIAM.  This  appeal  Is  from  a 
Judgment  In  favor  of  plaintiffs  and  from  an 
order  denying  defendants'  motion  for  a  new 
trial,  in  an  action  for  damages  for  the  breach 
of  a  contract  for  the  sale  and  purchase  of  per- 
sonal property.  The  action  is  based  upon  a 
written  contract  according  to  the  terms  of 
which  the  plaintiffs  agreed  to  sell,  and  the 
defendants  agreed  to  purchase,  a  certain 
number  of  cases  of  cold  storage  eggs  at  a 
fixed  price.  Deliveries  of  the  eggs  were  to 
be  made  by  the  plaintiffs  in  such  Quantities 
as  the  defendants  designated.  The  contract 
also  provided: 

"That  all  of  these  eggs  must  be  drawn  by  the 

Sarty  of  the  second  part  (the  defendants)  with- 
1  two  months  from  date,  and  that  the  party  of 
the  first  part  (the  plaintiffs)  has  the  privilege 
to  sell  at  current  prices  as  established  by  the 
San  Francisco  Dairy  Produce  Exchange,  for 
the  account  of  the  party  of  the  second  part,  any 
portion  of  above  described  merchandise  not 
drawn  within  the  time  specified  in  this  agree- 
ment, any  difference  in  price  to  be  a  charge 
against  the  party  of  the  second  part." 

Time  was  of  the  essence  of  the  contract 

Within  the  time  prescribed  In  said  agree- 
ment the  defendants  took  delivery  of  a  por- 
tion of  the  eggs,  but  refused  to  accept  the 
balance  thereof,  claiming  that  the  greater 
portion  of  those  delivered  were  unmerchanta- 
ble and  wholly  unfit  for  human  consumption. 
Withlu  six  days  after  the  expiration  of  the 
term  of  the  contract  the  plaintiffs  proceeded 
to  resell  the  balance  of  the  eggs,  but  did  not 
succeed  In  disposing  of  them  all  until  two 
weeks  later. 

The  defendants  do  not  claim  that  the  evi- 
dence does  not  support  the  verdict  of  the 
Jury  that  the  eggs  were  sound  and  whole- 
some and  fit  for  consumption,  but  their 
claim  Is  that  the  eggs  were  not  resold,  as 
they  should  have  been,  within,  a  reasonable 
time  after  the  alleged  breach  of  the  contract. 

[1]  As  to  this  contention,  it  must  be  held 
that  the  evidence  sustains  the  theory  that 
the  plaintiffs,  under  all  the  attending  clr- 
sumstances,  proceeded  with  all  reasonable 
diligence  to  dispose  of  the  eggs  of  which  the 
defendants  had  not  taken  delivery.  At  tlie 
end  of  the  two  months'  period  designated  by 
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the  contract  for  the  acceptance  of  the  mer- 
chandise, the  market  for  eggs  was  In  a  de- 
moralized condition,  and  at  no  time  between 
the  occurring  of  the  breach  of  the  contract 
and  the  time  when  the  eggs  were  finally  re- 
sold would  they  have  brought  a  higher  price 
than  that  obtained.  It  thus  appears  that  the 
plaintifls  have  done  all  that  the  contract  re- 
quired concerning  the  resale  of  the  property. 
In  Tledeman  on  Sales,  {  334,  the  author 
states  that: 

"The  right  of  resale  may  be  exercised  within 
a  reasonable  time  after  default  by  the  buyer, 
and  if  the  delay  is  not  unreasonable,  it  would 
not  be  necessary  for  the  resale  to  be  made  im- 
mediately after  the  default,  although  the  price 
of  the  goods  may  be  on  a  steady  decline. 

See,  also,  Benjamin  on  Sales  (7th  Ed.)  p. 
826 ;  Levis  v.  Royal  Packing  Co.,  1  Cal.  App. 
242,  81  Pac.  1088 ;  Frisbie  v.  Rosenberg  Broa 
Co.,  11  Cal.  App.  638,  105  Pac.  943. 

[I]  Three  days  prior  to  the  termination  of 
the  contract  the  defendants  by  letter  refused 
to  accept  or  withdraw  any  more  of  the  eggs, 
and  they  appear  to  claim  that  a  breach  of 
the  contract  occurred  immediately  upon  the 
receipt  of  the  letter,  obligating  the  plaintiffs 
to  at  once  sell  the  balance  of  the  eggs.  The 
authorities  are  to  the  effect  that  a  breach  of 
a  contract  upon  which  the  seller  is  bound  to 
act  cannot  be  thus  created  (Kadlsh  v.  Young, 
108  lU.  171,  176,  43  Am.  Rep.  648),  but,  as- 
suming the  breach  of  the  contract  to  have 
occurred  upon  the  receipt  of  the  letter  In 
question,  still  the  evidence  sustains  the  the- 
ory that  the  resale  was  made  with  reasonable 
diligence. 

The  Judgment  and  order  are  affirmed. 


BBNZLER  T.  VAN  FLEET.    (Civ.  164a) 

(District  Court  of  Appeal,  First  District,  Cal- 
ifornia.    Sept.  22,  1915.) 

1.  Action  iS=»32— Fobm  of  Action. 

In  CalifOTnia  there  is  but  one  form  of  ac- 
tion, which  has  no  name,  so  that  an  action 
cannot  be  defeated,  as  it  could  be  at  common 
law,  because  not  properly  named. 

[Ed.  Note. — For  other  cases,  see  Action,  Cent 
Dig.  {f  257-261,  316;    Dec  Dig.  <S=»32.] 

2.  Replevin  «=>10— "Olaih  and  DEUVEanr" 
—Form  of  Action— Statute. 

Under  Code  Civ.  Proc.  |  509  et  seq.,  re- 
lating to  claim  and  delivery  of  personal  proper- 
ty, the  term  "claim  and  delivery"  does  not  refer 
to  a  form  of  action,  but  merely  to  an  auzilifiry 
remedy;  and  it  was  no  objection  to  the  main- 
tenance of  an  action  to  recover  the  possession 
of  cattle  delivered  to  defendant  to  be  pastured 
for  hire,  or  their  value  in  case  they  could  not 
be  returned,  that  the  plaintiff  prior  to  the 
beginnin!;  of  the  action,  was  unable  to  get 
from  defendant  any  satisfactory  statement  or 
sbowing  as  to  what  had  become  of  the  cattle. 

tEd.  Note.— -For  other  cases,  see  Replevin, 
Cent.  IMg.  a  68-S2;    Dec.  Dig.  «=»10. 

For  other  definitions^  see  Words  and  Phrtises, 
First  and  Second  Series,  Claim  and  Delivery.] 

Appeal  from  Superior  Court,  Fresno  Coun- 
ty;  Geo.  B.  Church,  Judge. 
Action  by  Gottfried  Benzler  against  E.  3. 


Tan  Fleet  Judgment  for  plaintUt,  motion 
for  new  trial  denied,  and  defendant  appeals. 
Judgment  and  order  affirmed. 

Frank  Kanke,  of  Fresno,  for  appellant 
Klette  &  Thomson,  of  Fresno,  for  respond- 
ent 

RICHARDS,  J.  This  Is  an  appeal  from  a 
Judgment  and  order  denying  a  new  trial  In 
an  action  brought  to  reco>ver  the  possession 
of  seven  head  of  cows,  delivered  by  the 
plaintiff  to  the  defendant  to  be  pastured  for 
hire,  or  to  recover  their  valne  in  case  their 
return  could  not  be  had.  The  chief  defense 
to  the  action  was  that  the  cows  bad  died  or 
strayed  away  and  been  lost,  during  the  pe- 
riod of  their  bailment,  through  no  fault  of 
the  defendant  The  trial  court  rendered 
Judgment  in  favor  of  the  plaintiff  in  accord- 
ance with  the  prayer  of  his  complaint,  fixing 
the  value  of  the  cattle  at  the  sum  of  $240. 

[1]  The  principal  point  urged  upon  this  ap- 
peal is  that  the  action  being  in  form  an  ac- 
tion for  claim  and  delivery,  and  the  evidence 
showing  that  the  plaintiff  knew,  before  he 
commenced  this  action,  that  the  cows  had 
either  died  or  strayed  away  from  the  defend- 
ant's pasture  and  been  lost  he  should  have 
brought  an  action  for  conversion,  or  for 
damages  for  the  negligent  keeping  of  his  cat- 
tle, but  could  not  maintain  an  action  of 
claim  and  delivery,  and  hence  that  the  Judg- 
ment herein  should  be  reversed.  We  are 
unable  to  agree  with  the  appellant's  conten- 
tion as  to  either  the  law  or  the  facts  of  the 
case,  or  to  perceive  the  distinction  he  seeks 
to  draw  between  Faulkner  v.  First  National 
Bank,  130  Cal.  268,  62  Paa  463,  and  the 
case  at  bar.  Both  were  actions  to  recover 
personal  property  or  Its  value  from  bailees, 
and  the  contention  in  each  case  was  the 
same,  viz.,  that  the  bailee  having  parted 
with  the  possession  of  the  property  prior  to 
the  Inception  of  the  action,  a  suit  in  the  form 
of  claim  and  delivery  could  not  be  main- 
tained. But  in  the  E^ulkner  Case  tiie  Su- 
preme Court  points  out  clearly  that  the  term 
"claim  and  delivery,"  as  used  in  the  Code  of 
Civil  Procedure,  does  not  refer  to  a  form  of 
action  but  merely  to  an  auxiliary  remedy, 
and  that  In  this  state  there  is  but  one  form 
of  action — 

"which  has  no  name;  ao  that  an  action  cannot 
be  here  defeated,  as  it  could  be  at  common  law, 
because  not  properly  named." 

In  the  later  case  of  New  Liverpool,  etc.,  Go. 
V.  Western,  etc,  Co.,  161  Cal.  479,  91  Pac, 
152,  the  Supreme  Court  expressed  the  same 
view,  citing  approvingly  the  Faulkner  Case. 

[2]  The  distinction  sought  to  be  made  by 
the  appellant  between  these  cases  and  the 
case  at  bar  arises  out. of  his  contention  that 
in  the  instant  case  the  plaintiff  Is  shown  by 
the  evidence  to  have  known  before  he  brought 
the  action  that  a  redelivery  of  the  possession 
of  his  property  was  impossible  because  of 
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its  I0B8  by  the  bellM.  Bat  tbls  distinction, 
sren  If  It  existed,  wonld  not  create  a  dif- 
ference wblch  would  alter  the  mle  of  law. 
There  Is  a  clear  line  of  demarcation  between 
the  cases  dted  by  appellant  and  the  forego- 
ing cases  as  applicable  to  Che  case  at  bar, 
and  whlcb  was  pointed  oat  In  the  Faulkner 
Case.  In  point  of  fact,  however,  the  distinc- 
tion whlcb  appellant  contends  for  is  not 
Bbown  by  the  evidence  in  the  case  to  exist 
The  only  basis  for  the  appellant's  claim  that) 
tb6  plaintiff  knew  bis  cattle  were  no  longer 
in  existence,  or  in  defendant's  possession,  is 
to  be  drawn  from  a  letter  wrltt»i  to  the  lat- 
ter by  the  attorneys  for  plaintiff,  wherein 
this  soitence  appears:  "Tbrongh  your  neg- 
ligence seven  head  of  cattle  have  be^i  lost 
to  Mr.  Benzler."  Bat  this  letter  is  to  be 
construed  in  the  Ught  of  the  evidence  of  the 
plaintiff  himself,  which  sbows  that  he  was 
unable  to  get  from  the  defendant  any  satis- 
factory statement  or  showing  as  to  what  bad 
become  of  bis  cattle  prior  to  the  inception  of 
bis  action.  From  this  state  of  the  evidence 
we  think  the  court  was  entirely  Justifled  in 
rendering  its  Judgment  In  the  usual  form 
for  the  possession  of  the  property  or  its 
value. 

The  other  contentions  of  the  appellant  are 
without  substantial  merit 

Judgment  and  order  affirmed. 


We   concur : 
GAN,  J. 


LENNON,   P.   J.;    EBBBI- 


MINOB   v.   CARPENTER.      (Civ.    1516.) 
(District  Court  of  Appeal,  First  District,  Cali- 
fornia.   Sept  16,  1915.) 

1.  Bills  and  Notes  ®5>137— Extbrbioh  or 
Time— Agbeements. 

An  agreement,  relating  to  defendant's  dls- 
diaree  of  his  total  indebtedness  to  plaintiff, 
wbich  fixed  no  time  for  the  extension  of  over- 
due notes  constituting  a  part  of  the  debt  and 
in  which  plaintiff  nowhere  agreed  to  await  the 
working  out  of  the  plan  before  suing  on  the 
notes,  does  not  extend  such  overdue  notes;  for 
extensions  in  the  time  of  payment  of  notes  must 
be  for  a  definite  time. 

PSd.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  EKg.  S§  384-337;    Dec.  Dig.  «=» 

2.  Bills  and  Notks  9=>48&—AonoR8— Pay- 
ment. 

Where  a  complaint  averred  nonpayment  of 
notes,  the  answer,  which  merely  denied  there 
was  now  due  on  the  notes  any  sum  or  amount 
and  proceeded  on  the  theory  that  the  notes 
had  not  then  matured,  the  payment  of  the  notes 
was  not  put  in  issue. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  ft  1687-1642 ;  De&  Dig.  «=» 
488.] 

3.  Afbkal  and  Ebbob  €==>195  —  Questions 
IN  LowEB  CouBT  —  Amendment  of  Plead- 
ing— Application — ^Neckssitt. 

Where  neither  before  nor  after  judgment 
was  rendered  on  the  pleadings  for  plaintiff  did 
defendant  apply  for  leave  to  amend,  be  cannot 
complain  that  no  leave  was  granted. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  1149;    Dec.  Dig.  «=»195.] 


Appeal  from  Saperlor  Coiltt,  City'  and 
County  of  San  Francisco ;  Franklin  A  Orif- 
fln,  Judge. 

Action  by  T.  H.  Minor  against  Samuel  Car- 
penter. From  a  judgment  for  plaintiff,  d&. 
fendant  appeals.    Affirmed. 

L.  F.  Coburn,  of  Treka,  and  Mason  & 
Ixtcke,  of  San  Francisco,  for  appellant 
Frank  McGowan,  of  San  Frandsco,  for  re- 
spondent 

LENNON,  P.  J.  This  action  was  brought 
to  reciover  judgment  upon  three  promissory 
notes  executed  by  the  defendant  to  the  plain- 
tiff and  aggregating  the  sum  of  $603.  The 
plalntifl  moved  for  a  Judgment  on  the  plead- 
ings after  answer  filed.  The  court  granted 
the  plaintiff's  motion,  and  from  a  Judgment 
thereupon  entered  the  defendant  prosecutes 
this  appeal. 

[1]  The  main  point  Involved  in  the  appeal 
is  as  to  whether  a  certain  agreement  in  writ- 
ing between  the  parties  subsequent  to  the  ex- 
ecution of  these  notes  and  to  the  time  they 
fell  due,  set  forth  in  the  answer,  amoimts  to 
an  extension  of  the  time  of  payment  of  these 
notes  beyond  the  date  of  the  commencement 
of  tills  action  so  as  to  support  the  claim  and 
plea  that  this  action  was  prematurely 
brought 

We  have  read  this  agreement  carefully  to 
determine  whether  it  will  bear  tbis  construo- 
Uon,  but  there  Is  not  a  word  or  sentence  in 
it  which,  either  expressly  or  by  fair  Intend- 
ment refers  to  any  extension  in  the  time  of 
payment  of  the  notes  in  question ;  and  while 
it  is  true  tliat  said  agreement  purports  to 
provide  a  way  in  which  the  defendant  may 
be  able  to  pay  bis  full  Indebtedness  to  tbe 
plaintiff,  amounting  to  a  sum  greatly  in  ex- 
cess of  tbe  sum  due  on  these  notes,  still  tbe 
plaintiff  nowhere  tbereia  stipulates  to  await 
tbe  outworking  of  the  plan  provided  for  in 
such  agreement  before  suing  upon  these  over- 
due notes.  A  particular  vice  in  the  argument 
of  the  appellant  as  to  tbe  scope  and  effect 
of  tbis  agreement  is  that  no  time  is  fixed  to 
which  tbe  payment  of  these  notes  is  to  be  ex- 
tended. Tbe  authorities  seem  to  hold  with 
considerable  uniformity  that  extensions  in 
tbe  time  of  payment  of  promissory  notes 
must  be  for  a  definite  time  in  order  to  be 
valid,  and  such  appears  to  be  tbe  rule  in  this 
state.  Brenneke  v.  Smallman,  2  CaL  App^ 
806,  83  Pac.  302. 

[2]  There  is  no  merit  in  the  appellant's 
contention  that  be  has  sufiiciently  put  in  is- 
sue tbe  payment  of  these  notes  by  tbe  denial 
in  Ills  answer  that  there  is  now  due  there- 
on any  sum  or  amount  whatever.  Tbe  com- 
plaint expressly  averred  the  nonpayment  of 
these  notes;  and  tbis  averment  the  defend- 
ant does  not  negative  except  in  tbe  form 
above  stated,  and  which  being  a  mere  con- 
clusion of  law,  is  clearly  insuffldent  to  pre- 
sent an  Issue  of  fact    Besides,  a  reading  ot 
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the  defendant's  answer  as  a  whole  dlsdoses 
that  the  only  baslB  for  his  plea  that  these 
notes  were  not  due  at  the  time  the  action  was 
begun  consists'  In  the  construction  he  places 
upon  the  aforesaid  agreement. 

[3]  The  defendant's  contention  that  he 
should  have  been  granted  time  by  the  court 
to  have  amended  his  pleadings  is  suflSdently 
answered  by  the  fact  that  he  presented  no 
application  to  the  court  for  permission  to 
make  such  amendment  either  before  or  after 
the  motion  for  judgment  on  the  pleadings 
was  submitted  to  the  court  for  decision. 

Judgment  aflDrmed. 


We    concur: 
ARDS,  J. 


KERRIGAN,    J. ;     BICH- 


Bx  parte  LUERA.     (Cr.  404.) 

(District  Court  of  Appeal,  Second  District,  Gal- 
ifomia.     July  30,  1915.) 

1.  Intoxicating  Liquobs  «=5>15— Pobbkssion 

— MlSDEUEANOB. 

A  municipal  ordinance  enacted  under  Const, 
art.  11,  §  11,  vesting  in  cities  the  police  pow- 
er, which  made  the  mere  possession  of  intox- 
icants a  misdemeanor,  is  invalid. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
rfguors.  Cent  Dig.  gf  17,  IS;  Dec.  Dig.  <8=» 
IB.] 

2.  COMMEBCK  «=s>eO— INTOHCATINO  LlQUOHJ— 
P08BEB8ION— VALIDnr   OP  Obdinance. 

As  Congress,  under  Const.  U.  8.  art.  1,  S 
8|  having  power  over  interstate  commerce,  per- 
mits shipment  of  liquors  Into  another  state, 
the  possession  of  such  a  consignee,  in  the  ab- 
sence of  an  unlawful  Intent  to  sell,  cannot  he 
o^ade  illegal  by  a  municipal  ordinance. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent  Dig.  SS  91-95;   Dec  Dig.  «=>60.] 

AM>llcatlon  by  Jnan  Luera  for  a  writ  of 
habeas  corpus.    Writ  Issued. 

N.  C  Folsom,  of  Los  Angeles,  for  petitioner. 
F.  M.  Steele,  of  Azusa,  for  respondent 

SHAW,  J.  Section  3  of  an  ordinance  of  the 
dty  of  Azusa  provides  that: 

"Every  i>erBon  having  In  his  possession,  with- 
in the  city  of  Azusa,  any  spirituous,  vinous, 
malt  or  mixed  liquors,  or  any  alcoholic  or  in- 
toxicating drinks,  shall  be  deemed  guilty  of  a 
misdemeanor," 

Section  16  thereof  provides: 

"The  provisions  of  this  ordinance  shall  not 
be  deemed  to  apply  to  the  keeping  of  intosl- 
cating  liquors  for  medicinal  or  scientific  pur- 
poses." 

On  April  20,  1915,,  a  complaint  was  filed 
with  the  recorder  of  the  dty  of  Azusa  where- 
in It  was  alleged  that  on  said  date,  "within 
the  city  of  Azusa,  county  of  Los  Angeles, 
state  of  California,  a  misdemeanor  was  com- 
mitted by  Juan  Luera,  who  at  the  time  and 
place  last  aforesaid  did  willfully  and  unlaw- 
fully have  in  his  possession,  within  the  city  of 
Azusa,  spirituous,  vinous,  malt,  or  mixed  liq- 
uors and  alcoholic  and  Intoxicating  drinks, 
not  for  medical  or  scientific  purposes" ;  and 
as  thus  accused  he  was,  .upcm  trial,  convicted, 


and  In  default  of  payment  ot  a  line  of  $75  im- 
posed as  punishment  therefor,  was  sentenced 
to  serve  a  term  of  75  days  in  the  dty  jail  of 
the  dty  ot  A^usa. 

[1]  The  question  Involved  la  whether  or  not 
the  provision  of  the  ordinance  declaring  the 
mere  possession  of  vinous,  malt,  and  alocAoUc 
liquors  to  constitute  a  misdemeanor  Is  a  valid 
exercise  ot  the  itoUoe  power  vested  In  dtles 
by  artlde  11,  section  11,  of  the  Constttntloa 
of  the  state. 

That  a  dty  may,  in  the  exerdse  of  andi 
power,  take  all  proper  steps  to  sappreas  and 
prevent  the  sale  or  dispensing  of  sndi  Uqoora 
to  others,  admits  of  no  question.  The  provi- 
sion In  question,  however,  makes  no  reference 
to  petitioner's  iKissession  of  such  liquors  with 
the  intent  and  for  the  purpose  of  selUng  or 
distributing  the  same  to  others ;  nor  is  it  evea 
alleged  that  his  possesdon  thereof  was  tor 
his  own  use  as  a  beverage.  Indeed,  for  anght 
that  appears  to  the  contrary,  the  liquor  may 
have  been  a  bottle  ot  rare  old  wine,  price- 
less by  reason  of  its  age  and  from  a  vintage 
preceding  Napoleon's  time,  or  alcohol  for  use 
In  a  spirit  lamp,  or  to  cleanse  windows,  or 
any  ot^er  mechanical  use.  The  books  abound 
with  authorities  Interpreting  the  constltntlon- 
allty  and  validity  of  statutes  and  ordinances 
having  for  their  purpose  the  suppression  of 
the  liquor  tra£9c,  but  our  attention  Is  directed 
.to  no  authority  wherein  It  has  ever  been  held 
that  the  mere  possession  of  malt,  alcoholic, 
or  vinous  liquors  constitutes  a  crime.  -  On  the 
other  hand,  there  Is  abundant  authority 
holding  that  such  attempted  legislation  is 
void,  as  being  in  violation  not  only  of  consti- 
tutional rights,  but  of  the  Inherent  right  ot 
the  individual.  In  State  v.  Oilman.  83  W. 
Ya.  146,  10  S.  E.  283,  6  L.  B.  A.  847,  qnoted 
with  approval  by  Mr.  Black  in  his  work  on 
Intoxicating  Uquors,  It  la  said: 

"He  keeping  of  liquors  in  his  possession  by 
a  person,  whether  for  himself  or  for  another, 
unless  he  does  so  for  the  fllegal  sale  of  it,  or 
for  some  other  Improper  purpose,  can  by  no 
possibility  injure  or  affect  the  health,  morals,  or 
safety  ot  the  public;  and  therefore  the  statute 
prohibiting  snch  keeping  in  x>ossession  is  not  a 
legitimnte  exertion  of  die  police  power.  It  is 
an  abridgment  of  the  privileges  and  immuni- 
ties of  the  citi2en  without  any  legal  justification, 
axkd  therefore  void." 

To  the  same  efTect  is  Woollen  and  Thornton 
on  the  Law  of  Intoxicating  Liquors,  §§  9S  and 
09,  where  it  is  said: 

"A  Legislature  has  no  power  to  prevent  an 
inhabitnnt  of  a  state  keeping  in  store  intoxi- 
cating liquors  for  others;  for  snch  a  law  is 
an  invasion  of  the  constitutional  provision  guar- 
anteeing to  every  person  the  free  use  and  exer- 
cise of  his  property." 

See,  also.  State  t.  WllUams,  146  N.  a  618, 
61  S.  E.  61,  17  L.  a.  A.  (N.  8.)  209,  14  Ann. 
Cas.  662;  Ex  parte  Brown,  38  Tex.  Cr.  B. 
295,  42  S.  W.  554,  70  Am.  St  Bep.  743 ;  Tits- 
worth  V.  State,  2  Okl.  Cr.  268,  101  Pac  288; 
Commonwealth  v.  Campbell,  133  Ky.  60,  U7 
S.  W.  383,  24  L.  B.  A.  (N.  S.)  172,  19  Ann. 
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Gas.  159;  Vance  y.  Yanderoook  Co.,  170  U. 
S.  438,  18  Sap.  Ct  674,  42  I^  Ed.  1100. 

Tbese  cases  constitute  authority  for  the  rec- 
ognized mle  tbat  a  dty  may  by  ordinance,  In 
the  exercise  of  its  police  power,  make  It  a 
misdemeanor  for  one  to  have  In  hla  posses- 
sion intoxicating  Uqnors  with  the  Intent  to 
dl6i>ose  of  them  for  the  nse  of  others. 

"An  attempt,"  says  Mr.  Black,  "to  make  it 
illecal  to  bring  into  a  county  more  than  one- 
half  gallon  of  liqncm,  except  for  delivery  to  a 
druggist  for  mMlcinal  purposes,  is  void,  be- 
cause it  prevents  a  citizen  from  himself  using 
them,  and  thus  unduly  restricts  his  right  as  a 
citizen  to  the  use  of  hquor." 

Respondent  has  directed  onr  attention  to 
the  case  of  Town  of  Selma  t.  Brewer,  9  Oal. 
App.  70,  08  Pac  61,  which  be  claims  supports 
the  validity  of  the  provision  here  involved. 
In  that  case  the  appellant  In  a  dvll  action  to 
recover  a  penalty  was  charged  with  a  viola- 
tion of  section  4  of  an  ordinance  of  the  town 
of  Selma  whidi  made  It  unlawful  "for  any 
person,  firm,  corporation,  company,  dnh,  or 
association  to  have,  keep,  possess,  provide  or 
store  any  spirituous,  malt,  vinous,  mixed,  fer- 
mented, distilled,  alcoholic  or  Intoxicating  liq- 
uors in  the  town  of  Selma."    The  court  said: 

"Under  said  section,  it  will  be  observed,  the 
mere  havinj;,  keeping,  possessing,  or  storing  such 
liquors,  without  reference  to  the  disposition 
which  may  be  made  of  them  by  the  keeper  or 
possessor,  is  made  unlawful.  The  language  of 
the  section  is  quite  sweeping,  and  even  those 
having  the  lawful  right  to  keep  and  store  such 
liquors— for  instance,  manufacturers  thereof— 
mi^ht  be  said  to  come  within  the  purview  of 
the  provision,  but  for  the  fact  that  It  may  dear- 
ly b«  gathered  from  the  provisions  of  the  ordi- 
nance and  from  the  general  purpose  the  meas- 
ure is  manifestly  designed  to  accomplish  that 
section  4  of  the  ordinance  has  reference  and  ap- 
plication only  to  auoh  p«r»ont,  aitodiationa,  etc., 
as  mi^ht  violate  its  provisions  with  a  viev)  of 
engaging  in  the  retail  traMo  in  tho  liquors  men- 
tioned in  said  ordinance."     (Italics  ours.) 

It  Is  apparent  from  the  language  used  that 
the  conrt  assumed  tbat  the  possession  of  the 
liquors  in  question  was  with  a  view  of  en- 
gaging In  the  retail  traffic  thereof.  As  we 
read  the  case,  the  opinion  is  an  anthorlty  in 
support  of  petitioner's  contention  that  the 
provision  of  the  ordinance  in  question  is  void. 
In  the  North  Carolina  case  it  is  said: 

"It  Is  unquestionably  true  that  the  Legisla- 
ture may  make  the  mere  possession  of  burglars' 
tools,  counterfeiting  outfits,  gaming  tables,  etc, 
obscene  pictures  or  prints,  and  probabl]r  other 
articles  incapable  of  any  lawful  use,  indictable. 
Thpy  are  essentially  injurious  to  the  public  wel- 
fare—incapable of  any  use  consistent  with  the 
public  wMfare.  ♦  •  •  They  are  either  not 
the  subject  of  property  rights  or  are  public  nui- 
sances. We  find  no  statute  or  decision  of  any 
court  treating  vinous,  spirituous,  or  malt  liq- 
uors within  this  classification." 

So  as  to  opium,  the  mere  possession  of 
which  may  constltnte  a  misdemeanor  (Matter 
of  Yon  Quong,  169  Cal.  609,  114  Paa  835, 
Ann.  Cas.  1912C,  969) ;  the  reason  therefor 
being  that,  while  It  contains  properties  use- 
ful medidnally,  It  Is  an  active  poisonous 
drag  tbat  should  never  be  administered,  save 
under  the  supervision  and  control  of  a  phy- 
Bldan.    Otherwise  used,  It  1b  universally  ad- 


mitted that  It  Inevitably  leads  to  an  insidious 
and  demoralizing  vice,  destructive  of  the  mor- 
al, physical,  and  mental  welfare  of  one  given 
to  its  use.  Therefore  the  possession  of  opium, 
other  than  for  the  restricted  purpose  imposed 
by  law,  could  be  of  no  value  to  the  possessor, 
except  upon  the  hypothesis  that  he  Intended 
to  make  a  use  of  it  injurious  to  himself  and 
the  public.  Kx  parte  Mon  Luck,  29  Or.  421, 
44  Pac.  693,  32  L.  R.  A.  738,  54  Am.  St  Itep. 
804.  Not  so,  however,  with  liquors  which, 
like  tea  or  coilee,  are  chiefly  produced  for 
consumption  as  a  beverage,  and  the  temper- 
ate use  thereof  for  such  purpose,  while  not 
universally  conceded,  la  believed  by  a  large 
part  of  the  people  of  the  country  to  be  unac- 
companied by  the  degrading  and  baneful  re- 
sults which  accompany  the  use  of  opium.  It 
cannot  be  said  the  mere  possession  thereof 
dther  produces  or  threatens  to  produce  any 
harm  to  the  public  or  to  the  one  having  sndi 
article  In  his  possession. 

[2]  The  Constitution  of  the  United  States 
vests  In  Congress  the  power  "to  regulate  com- 
merce *  •  *  among  the  several  states." 
By  virtue  of  this  provision  the  Supreme 
Court  of  the  United  States  has  denied  to  the 
states  the  power  to  restrict  the  transporta- 
tion of  liquors  from  one  state  to  another. 
Under  these  decisions  a  dtizen  of  Azusa,  not- 
withstanding the  ordinance,  might  have  a 
case  of  liquor  shipped  from  a  foreign  state 
to  blm  at  his  home. 

"The  right,"  says  the  court  in  the  case  of 
Vance  v.  Vandercook  Co„  supra,  "arises  from 
the  Constitution  of  the  United  States;  It  ex- 
ists wholly  independent  of  the  will  of  either  the 
lawmaking^ or  the  executive  power  of  the  state. 
•  •  •  Whether  or  not  it  may  be  exercised 
depends  solely  upon  the  will  of  the  person  mak- 
ing the  shipment,  and  cannot  be  in  advance  con- 
trolled or  limited  by  the  action  of  the  state  in 
any  department  of  its  government." 

The  right  being  guaranteed  tinder  the  Oon- 
stltntlon  of  the  United  States  to.  have  wine 
or  beer  shipped  to  blm  from  a  foreign  state 
upon  tbe  theory  tbat  It  is  Interstate  com- 
merce, the  power  to  regulate  which  Is  vested 
In  Congress  alone,  it  must  follow,  in  the  ab- 
sence of  any  legislation  by  Congress  restrict- 
ing such  shipment,  tbat  such  right  Implies 
tbe  right  to  do  all  things  which  are  necessary 
to  the  full  exercise  and  enjoyment  thereof. 
This  would  Include  the  right  to  reodve  tbe 
possession  of  sudi  goods,  and,  In  the  absence 
of  any  unlawful  Intent  to  dispose  thereof,  such 
possession,  notwithstanding  the  provision  of 
the  ordinance,  must  be  deemed  tbe  exercise  of 
a  legal  right  Tltsworth  v.  State,  supra.  If 
one  thus  acquiring  possession  of  the  liquor  Is 
not  subject  to  tbe  ordinance,  it  must  follow 
tbat,  however  acquired,  the  possession  there- 
of constitutes  no  public  offense,  since  such 
provisions  must  be  uniform  In  tbdr  applica- 
tion and  affect  all  alike. 

The  writ  Is  granted,  and  tbe  petitioner  diB- 
charged. 


We  concur:   C»NREY,  P, 
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PEOPLE  T.  TUGWBMi.      (Or.   391.) 

(District  Coart  of  Appeal,  Second  District,  Cali- 
fornia.   Sept.  8,  1915.) 

1.  Cbihiitai.  Law  *=»553  —  Weight  of  Evi- 
dence—Testimont  OF  Detained  Witnebs. 

Testimony  of  a  witness  for  the  state  in  a 
trial  for  murder,  who  had  been  arrested  the 
night  t>efore  his  testimony,  handcuffed,  and  tak- 
en to  jail,  and  kept  until  he  was  wanted  in 
court,  was  entitled  to  the  smallest  credit,  al- 
thoufth  it  might  have  been  believed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Lew,  Cent  Dig.  {  1252;   Dec.  Dig.  <8=s>553.] 

2.  Gbihinai.  Law  €=»1153  —  Appeal— Ques- 
tion OF  Fact  —  VoLUNTABT  Characteb  or 
Confession. 

Where  the  evidence  as  to  whether  defend- 
ant's confession  was  freely  and  voluntarily  made 
was  conflicting,  the  appellate  district  court  must 
assume  that  the  testimony  as  to  the  confession 
was  properly  admitted. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  3001-3066;   Dec  Dig.  <S= 

8.  Chimin  Ai.  Law  <&=»517  — Evidence  — Con - 
ixasioN— Admission  ot  Entire  Statement. 
Under  Code  Oiv.  Proc.  f  1854,  providing 
that  when  part  of  an  act,  declaration,  or  con- 
versation is  given  in  evidence  by  one  party,  the 
whole  act,  etc.,  may  be  inquired  into  by  tlie  oth- 
er, defendant,  on  trial  for  murder,  whose  con- 
fession, made  in  jail  to  one  of  the  arresting  offi- 
cers, the  deputy  district  attorney,  a  stenogra- 
pher, and  others,  to  the  effect  that  he  had  killed 
deceased  by  chloroforming  her,  was  testified  to 
by  the  deputy  district  attorney  was  entitled  to 
put  in  evidence  his  statement  to  the  district  at- 
torney, made  at  the  jail  within  five  minutes  after 
his  confession.  In  answer  to  the  district  attor- 
ney's question  as  to  whether  he  had  killed  de- 
ceased, that  he  did  not,  and  that  his  confession 
was  false  and  a  frame-up,  since  the  confession 
and  statement  were  part  of  the  same  transac- 
tion. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  §{  1146-1166;  Dec.  Dig.  <8=9 
617.] 

4.  Gbiminaz.  Law  €=»517— Confession- En- 
TiBE  Statemewt-Ooebobobatinq  Evidence. 
Defendant  was   entitled   to   show   that  he 
made  the  statement  by  two  other  witnesses  pres- 
ent at  the  time,  since  while  the  jury  might  have 
disbelieved  his  testimony  alone,  they  might  have 
been  convinced  by  the  corroborating  testimony. 
[Ed.    Note. — For    other    cases,    see    Criminal 
Law,  Cent  Dig.  {{  1146-1156;    Dec.  Dig.  <Ss> 

6.  Homicide  4=s»170— Admission  of  Evidence 

—Identity. 

In  a  trial  for  murder,  where  a  witness  for 
the  prosecution  testified  that  at  a  certain  hour  In 
the  evening,  and  at  a  certain  place  near  where 
the  body  of  the  deceased  was  found,  she  heard 
groans  and  saw  figures,  one  lying  down  and  one 
bending  over,  evidence  that  at  about  the  same 
time  another  witness  observed  a  woman  overtak- 
en by  a  man  and  walking  toward  that  place  and 
an  ensuing  struggle  and  a  mumbling  noise  and  a 
man  carrying  or  dragging  something,  and  as  to 
whether  witness  had  noticed  the  size  of  the  man, 
and  whether  defendant  was  the  man  he  had  seen, 
was  admissible. 

[Kd.  Note. — For  other  cases,  see  Homicide. 
Cent  Dig.  §  305 ;  Dec.  Dig.  <8=>170 ;  Criminal 
Law,  Cent  Dig.  i  768.] 

6.  Homicide  <5=»169— Admissibilitt  of  Evi- 
dence—Rem:  vanct— Rem  oten  ess. 

In  such  trial,  evidence  of  a  witness  for  de- 
fendant that  on  the  night  of  the  murder  he  was 


on  a  street  car  and  saw  a  woman  wearing  a  lot 
of  diamonds  and  a  man  on  the  car  who  watched 
her  keenly  and  left  the  car  and  went  back  to 
where  the  woman  had  gotten  off  the  block  be- 
fore, and  as  to  whether  the  man  seen  was  the  de- 
fendant was  inadmissible,  where  the  place  where 
snch  persons  got  off  was  more  than  a  mile  away 
from  where  the  body  of  the  deceased  was  fonnd. 

[Ed.  Note.— For  other  cases,  see  Homicides 
Cent  Dig.  JS  841-860;    Dec.  Dig.  «8=»188.] 

7.  Cbiminai,  Law  «=»1144  —  Afpkai.  —  Pk«- 
BOTfPTiON— Ruling  on  Evidencb. 

In  a  trial  for  murder,  where  tiie  defendant's 
mother  was  asked  whether  or  not  deceased  had 
ever  made  any  threats  of  committing  suicide,  to 
which  objection  was  sustained  on  the  ground 
that  it  was  not  within  the  issues,  and  where  de- 
fendant's request  at  the  close  of  his  case,  to  be 
permitted  to  show  that  deceased  made  certain 
statements  about  herself  was  denied,  the  District 
Court  of  Appeal  must  assume  that  the  court  was 
ruling  upon  the  admissibility  of  statements, 
made  by  the  deceased,  indicating  some  intention 
to  commit  suicide,  and  that,  except  for  the 
court's  ruling,  the  witness  would  have  testified 
concerning  such  statements. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §§  2736-2764,  2766-2771.  2774- 
2781,  2901,  3016-3037 ;    Dec.  Dig.  <g=1144.] 

8.  Homicide  «=>149  —  Weight  and  Suffi- 
ciency OF  Evidencb  —  Exclusion  of  Sui- 
cide. 

Before  a  defendant  can  be  convicted  of  mur- 
der, the  prosecution  must  show  that  the  death 
was  brought  about  by  a  criminal  agency,  which 
must  be  shown  to  be  other  than  the  act  of  the 
person  kiUed. 

[Ed.  Note.— For  other  cases,  see  Homldde, 
Cent  Dig.  §  274 ;  Dec  Dig.  «=s>149.] 

9.  Homicide  ®=3l77— Admission  of  EvTOENax 
— Suicii«. 

On  a  trial  for  murder,  where  the  act  of 
death  by  homicidal  agency  was  in  dispute,  state- 
ments of  deceased,  indicating  an  intention  to 
commit  suicide,  were  admissible  as  raising  a 
probability  that  deceased  killed  herself,  even 
without  direct  evidence  that  the  poison,  which 
was  the  cause  of  death,  was  administered  by  her 
own  hands. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  {  306;  Dec  Dig.  «=»177.] 

10.  Homicide  €=»177  —  Evidence  —  Past  Oo- 
cubrencbs. 

Such  statements  did  not  come  within  the 
rule  excluding  statements  made  by  deceased 
concerning  past  occurrences,  such  as  past  qtiar- 
rels  between  her  and  the  accused. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  §  806;  Dec.  Dig.  «=>177.] 

11.  CniMiNAL  Law  ®=s939— Motion  fob  New 
Tbiai^-Diligence. 

In  a  trial  for  murder,  where  it  appeared 
that  the  fact  that  defendant  was  in  jail  did  not 
deprive  him  of  his  legal  rights  in  that  his  father 
and  others  of  his  family  were  active  in  his  be- 
half, and  where  it  would  be  presumed  that  he 
had  the  full  benefit  of  counsel,  his  motion  for  a 
new  trial  on  the  ground  of  newly  discovered  evi- 
dence was  properly  refused  on  the  ground  of  his 
want  of  diligence. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  SS  2318-2328;  Dec  Dig.  <8=> 
939.] 

Appeal  from  Snperior  Court,  Los  Angeles 
County ;  Prank  R.  Willis,  Judge. 

Percy  Q?ugwell  was  convicted  of  murder  in 
the  first  degree,  his  motion  for  a  new  trial 
was  denied,  and  he  appeals.  Judgment  and 
order  reversed. 
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Earl  Rogers  and  H.  L.  Oteeler,  both  of  Los 
Angeles,  for  appellant  n.  S.  Webb,  Atty. 
Gen.,  and  Robert  M.  Clarke,  Deputy  Atty. 
Gen.,  for  the  People. 

CONRBY,  P.  J.  By  verdict  of  a  Jury,  and 
Judgment  pursuant  thereto,  the  defendant 
has  been  convicted  of  murder  In  the  first  de- 
gree, and  sentenced  to  Imprisonment  in  the 
ETtate  prison  at  San  Qu6ntln  for  the  term  of 
his  natural  life.  He  appeals  from  the  judg- 
ment and  from  an  order  denying  his  motion 
for  a  new  trial. 

In  order  to  determine  whether  a  new  trial 
should  bare  been  granted  on  account  of 
errors  occurring  at  the  former  trial,  it  Is 
necessary  to  review  the  circumstances  shown 
by  the  evidence.  In  general  terms,  two  ques- 
tions are  at  Issue:  Did  the  deceased  come  to 
her  death  by  the  unlawful  act  of  some  per- 
son other  than  herself?  If  the  first  question 
be  answered  in  the  affirmative,  then  was  she 
killed  by  the  defendant? 

On  Monday,  the  31st  day  of  August,  1914, 
Mrs.  Maud  Kennedy,  a  widow  and  about  48 
years  old,  was  living  at  1067  East  Twenty- 
First  street,  at  the  corner  of  Griffin  avenue, 
in  the  city  of  Los  Angeles.  She  was  of  slight 
figure,  weighing  not  far  from  100  pounds. 
Living  with  her  at  that  place  were  her  son 
Philip  and  his  wife,  Pearl  M.  Kennedy,  and 
one  Bert  de  Normandy  who  appears  to  have 
been  there  as  a  boarder.  PhlUp  was  only 
20  years  old,  and  he  and  his  iuother  had  been 
living  at  that  place  for  about  12  years.  On 
said  31st  day  of  August,  the  defendant,  Percy 
Tugwell,  then  not  quite  21  years  old,  was  liv- 
ing with  his  parents  and  their  other  Children 
at  842  East  Thirty-First  street,  which  would 
be  several  blocks  southwesterly  from  the 
residence  of  Mrs.  Kennedy.  At  the  same 
time  there  lived  with  the  Tugwell  family  a 
young  woman  named  Thelma  Small,  to  whom 
Percy  Tugwell  was  about  to  be  married,  and 
whom  he  did  marry  on  the  4th  day  of  Sep- 
tember, 1914. 

Jefferson  street  Is  an  east  and  west  thor- 
oughfare between  and  parallel  to  Thirty- 
Third  and  ThIrty-FUth  streets.  On  San 
Pedro  street  below  Thirty-Sixth  street,  south- 
westerly from  the  Tugwell  residence  and 
about  nine  blocks  therefrom,  was  a  garage, 
to  which  further  reference  wUl  be  made. 
Sixth  avenue  intersects  with  West  Jefferson 
street,  at  a  point  about  four  miles  west  of 
San  Pedro  street.  Seventh  avenue  is  one 
block  west  of  Sixth  avenue.  The  scene  of 
the  alleged  murder  was  in  or  near  an  alley 
running  from  Sixth  avenue  to  Seventh  ave- 
nue, one-half  of  a  block  north  of  Jefferson 
street. 

According  to  the  testimony  of  Philip  Ken- 
nedy, two  telephone  calls  were  received  by 
his  mother  on  the  evening  of  August  3l8t; 
one  at  6  o'clock  and  one  at  half  past  7.  Fol- 
lowing the  second  call  Mrs.  Maud  Kennedy 
prepared  to  go  out,  and  left  the  house  at 


about  five  minutes  before  8.  Mrs.  Kennedy, 
according  to  this  testimony,  possessed  some 
valuable  diamonds,  and  when  she  went  out 
on  this'  occasion  wore  at  least  five  diamond 
rings.  It  was  her  custom  to  wear  under  her 
dress,  and  fastened  around  her  neck,  a 
chamois  skin  bag  in  which  she  kept  such 
diamonds  as  she  was  not  using.  PhUip  tes- 
tified that  his  wife  and  Bert  de  Normandy 
were  present  when  Mrs.  Maud  Kennedy  left 
the  house.  Philip's  wife  testified  that  on 
that  evening  Maud  Kennedy  went  out  at  a 
little  before  8.  Normandy  was  not  a  witness 
at  the  trial.  Mrs.  Sadie  Starr,  who  lived  op- ' 
posite  the  Kennedy  residence,  testified  that 
on  the  evening  of  August  31st,  between  half 
past  7  and  8  o'clock,  she  saw  Mrs.  Kennedy 
come  from  her  house  and  take  the  Griffin 
avenue  car  going  south.  That  car,  the  evi- 
dence shows,  would  go  to  Jefferson  street. 

On  the  morning  of  September  1,  1914,  In 
response  to  a  call  sent  in  to  the  University 
Police  Station  at  825  West  Jefferson  street. 
Police  Officer  G.  A.  Cummlngs  and  Officer 
Blstillos  went  out  to  Sixth  avenue,  and  to 
the  alley  before  mentioned.  There  they 
found  the  body  of  Mrs.  Maud  Kennedy. 
There  was  a  telephone  pole  on  the  north  side 
of  the  alley,  about  20  feet  west  of  the  side- 
walk line.  Cummlngs  testified  that  the  wo- 
man was  dead;  that  she  was  lying  on  her 
back,  with  her  feet  against  the  post;  the 
mouth  open,  and  blood  thereon ;  the  lips  red, 
as  if  something  had  burned  them;  tbe  left 
glove  and  left  shoe  off;  an  open  chamois 
skin  bag  within  the  bosom  of  her  dress, 
containing  only  an  "Elk  charm,"  in  which 
was  a  picture  of  a  small  boy.  On  the  ground 
near  by  and  within  10  feet  of  the  street,  the 
officers  found  the  missing  glove  and  shoe, 
a  string  of  coral  beads,  a  bat  pin,  "and  a 
cork  which  had  a  considerable  smell  of  am- 
mcmla  on  It"  At  a  short  distance,  across 
the  alley,  there  was  a  line  marked  on  the 
ground,  such  as  would  be  made  by  dragging 
a  heavy  object,  but  this  mark  did  not  lead 
to  the  place  where  the  body  was  found. 

A  physician  and  surgeon,  acting  as  "counr 
ty  autopsy  surgeon,"  made  an  autopsy  of  the 
body,  by  reqiuest  of  the  coroner,  on  the  2d 
day  of  September.    He  testified: 

That  be  found  some  slight  scratches  and  bruis- 
es about  the  head.  "The  lips  and 'tongue  were 
shredded,  that  is,  corroded,  and  of  a  dark  brown 
color.  The  interior  of  the  mouth  was  similarly 
affected.  The  larynx  and  vocal  cords  were  swol- 
len and  contracted  and  of  a  deep  red  color.  The 
trachea  down  to  its  bifurcation  was  of  the  same 
intense  red  color,  as  well  as  the  upper  half  of 
the  (esophagus.  The  stomach  was  normal,  but 
the  lungs  were  watery  and  swollen,  so  as  to  cov- 
er the  heart  area.  He  sac  around  the  heart 
showed  numerous  small  hemorrhages ;  the  brain 
was  edematous,  watery.  There  were  indistinct 
marks  about  the  throat  *  •  •  The  cause  of 
death  was  corrosive  volatile  poison,  such  as 
ammonia,  which  caused  strangulation  by  its  irri- 
tant action  upon  the  epiglottis  and  its  inflamma- 
tory action  upon  the  larynx  and  trachea." 

In  response  to  further  questions  the  autop- 
sy surgeon  testified  that  the  conditions  founds |p 
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by  him  on  the  deceased  mlgbt  have  been  caus- 
ed by  an  appUcatton  of  ehlorofonu  given  as 
a  liquid.  Referring  to  commercial  chloro- 
form, as  distinguished  from  the  chloroform 
used  for  anaesthetic  purposes  in  medical  prac- 
tice, this  physician  said  that  "one  Is  just  as 
strong,  just  as  irritant,  as  the  other."  He 
testifled  that  the  poison  which  caused  the 
death  of  Mrs.  Kennedy  could  not  have  been 
self-administered;  that  "a  strong  poison  of 
that  kind  would- have  to  be  forced  into  the 
mouth,  and  the  irritant  acticm  of  such  a 
thing  as  concentrated  chloroform  or  ammonia 
would  make  it  almost  impossible  for  anybody 
to  take  up  a  bottle  and  pour  it  down  the 
throat."  He  further  said,  on  his  cross-exami- 
nation, that  he  did  not  see  any  other  way  in 
which  the  poison  could  have  been  administer- 
ed than  by  applying  a  bottle  or  receptacle  of 
some  kind  to  the  lips  of  the  deceased. 

The  only  evidence  showing  that  the  defend- 
ant ever  bad  In  bis  possession  either  one  of 
the  poisons  indicated  relates  to  a  bottle  of 
chloroform,  of  which  we  shall  have  more  to 
say.  In  presenting  Its  evidence  at  the  trial, 
the  prosecution  relied  whoUy  upon  the  testi- 
mony of  the  autopsy  surgeon  to  establish 
that  Mrs.  Kennedy's  death  was  caused  by  tha 
use  of  chloroform,  and  that  it  could  not  have 
been  self-administered  by  the  victim.  This 
is  worthy  of  special  note,  in  view  of  the  fact 
that,  in  support  of  defendant's  motion  for  a 
new  trial,  no  less  than  eight  physicians  de- 
clared by  their  affidavits  that  upon  the  facta 
contained  In  the  testimony  of  the  autopsy 
surgeon,  there  is  nothing  to  indicate  to  them 
that  the  poison  could  not  have  been  self-ad- 
mlnlstered. 

The  prosecution's  theory  of  the  case  against 
the  defendant  was  that  defendant  was  In 
need  of  money  to  enable  him  to  marry  and 
take  his  bride  to  San  Francisco ;  that  to  ob- 
tain this  money  he  planned  to  rob  Mrs.  Ken- 
nedy of  her  diamonds;  that  he  procured  a 
bottle  of  chloroform ;  that  by  a  telephone 
request  be  hired  this  woman  of  more  than 
twice  his  age  to  meet  him  at  night  at  the 
lonely  place  where  her  body  was  found ;  that 
he  met  her  there  and  murdered  her  by  forc- 
ing chloroform  Into  her  mouth. 

Excluding  now  from  consideration  the  con- 
fession to  which  we  shall  refer  later,  the 
circumstances  produced  in  evidence  as  to  the 
conduct  of  the  defendant  are,  in  substance,  as 
will  now  be  stated.  In  the  early  pert  of  the 
year  1014,  the  defendant  had  been  employed 
in  the  Metropolitan  Dyeworks,  a  clothes 
cleaning  establishment  at  Los  Angeles.  On 
April  10,  1914,  by  some  accident  his  left  arm 
was  broken.  His  physician's  testimony  shows 
that  this  arm  was  carried  in  a  sling  until 
late  In  June.  Defendant  did  not  work  In  the 
dyeworks  after  the  arm  was  broken.  Llewel- 
lyn Oorsuch,  son  of  the  manager  of  the  dye- 
works,  and  employed  there  dfurlng  the  sum- 
mer vacation  of  the  public  schools,  testifled 
that  during  that  vacation,  after  the  middle 


of  the  period'  running  from  the  27tb  of  June 
to  the  flrst  week  in  September,  he  filled  for 
the  defendant  a  bottle  brought  to  him  by  the 
defendant,  by  pouring  into  the  bottle  chloro- 
form from  the  supply  of  chloroform  used 
there  In  cleaning  clothes,  and  the  defendant 
told  witness  that  he  wanted  to  use  some 
chloroform  for  that  same  purpose. 

The  defendant  and  Philip  Kennedy  had 
been  friends  for  6  or  6  years,  and  through 
that  association  of  the  two  boys,  defendant 
had  become  acquainted  with  Philip's  mother. 
From  the  testimony  of  Philip  and  Pearl  Ken- 
nedy we  learn  that  the  defendant  called  at 
their  home  on  Thursday  or  Friday  preceding 
Monday,  August  31st,  and  conversed  private- 
ly for  a  few  minutes  with  Mr&  Maud  Ken- 
nedy ;  also  that  on  the  morning  of  Septem- 
ber 1st,  defendant  called  there  again  and 
asked  for  Mrs.  Maud  Kennedy.  Mrs.  Pearl 
Kennedy  testified  that  soon  after  8  o'<dod£ 
that  morning,  and  shortly  before  defendant 
came,  she  answered  a  telephone  call,  and  a 
man  inquired  whether  Mrs.  Kennedy  was  at 
home;  that  witness  replied  that  Mrs.  Ken- 
nedy would  be  in  at  about  6  o'clock.  In  an- 
swer to  the  district  attorney's  question,  'T>id 
it  sound  like  Tugwell's  voice,  disguised,"  the 
witness  said  it  did.  There  is  no  testimony 
connecting  defendant  with  either  one  of  the 
telephone  messages  received  by  the  deceased 
before  she  went  out  from  her  house  on  the 
evening  of  August  31st. 

The  garage  to  which  we  have  referred 
appears  to  have  been  a  place  of  resort  tor 
several  young  men  who  were  aoquaintanoes 
of  the  defendant  Two  of  these  were  Henry 
Strock  and  Roy  E.  King.  Strock  was  called  as 
a  witness  for  the  people,  and  testified  that  at 
about  8  o'clock  on  the  evening  of  August  31st 
he  and  King  met  the  defendant  at  Thirty- 
Sixth  street  and  South  Park  on  his  way  to 
the  garage,  and  talked  with  him  for  10  or  15 
minutes.  Also  that  at  noon  of  the  same  day 
the  defendant  had  asked  witness  to  lend  him 
a  few  dollars,  and  had  asked  witness,  "Where 
can  we  make  money?"  Also  that  three  or 
four  weeks  earlier  than  August  31st  defend- 
ant had  asked  for  a  loan,  saying  that  he 
wajited  money  to  get  married  on;  that  on 
several  former  occasions  he  had  loaned  mon- 
ey to  the  defendant,  which  always  was  paid 
back.  King,  called  as  a  witness  for  def^d- 
ant,  agreed  with  Strock  in  his  testimony  as  to 
the  time  of  meeting  and  conversing  with 
the  defendant  on  the  evening  of  August  3l8t. 
On  behalf  of  the  state  no  farther  testimony 
was  produced  of  any  witness  claiming  to 
have  seen  the  defendant  that  night  Several 
members  of  defendant's  family  testified,  ad- 
mitting that  he  went  out  before  8  o'clock,  but 
declaring  that  he  returned  home  not  later 
than  15  minutes  after  9 ;  also  that  he  did  not 
use  the  telephone  before  leaving  the  house. 

Dorris  Widemeyer,  a  witness  for  the  prose- 
cution, testified  that  on  the  evening  of  Au- 
gust 31,  1914,  at  a  quarter  to  9  o'clodc,  she 
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walked  sootb  <m  fhe  east  side  of  Seventh 
avenue  from  3024  Seventh  avenue  to  a  place 
south  of  JefTerson  street.  When  she  arrived 
at  a  point  about  40  or  80  feet  north  of  the 
alley  before  mentioned,  she  heard  groans 
proceeding  from  the  vacant  lot  there,  and  saw 
figures  of  persons  only  six  or  eight  feet  away 
from  her.  It  was  quite  dark,  but  In  her  Judg- 
ment one  of  those  figures  was  lying  down 
and  the  other  was  bending  over.  She  could 
not  say,  as  to  either  of  them,  whether  It  was 
a  man  or  was  a  woman.  The  witness  passed 
on.  When  she  returned  past  that  place  at 
half  past  0  there  was  no  one  there.  The 
place  thus  described  was  distant  a  little 
more  or  less  than  200  feet  from  the  place 
where  Mrs.  Kennedy's  body  was  found  the 
next  morning.  The  witness  Dorrls  Wlde- 
meyer  was  the  only  witness  produced  by  the 
prosecution  testifying  to  any  fact  occurring 
In  that  vicinity  on  the  night  In  question,  and 
she  did  not  Identify  the  defendant. 

Henry  L.  Keller,  an  architect,  called  by  the 
defendant,  testified  that  at  about  half  post 
9  on  the  same  night,  while  returning  to  his 
borne  on  the  west  side  of  Seventh  avenue 
north  of  Jefferson,  as  he  was  walking  along 
a  path  across  the  vacant  lot  next  to  Seventh 
avenue,  he  observed,  about  60  feet  from  Mm, 
a  woman  walking  north  on  Seventh  avenue, 
followed  by  a  man.  When  the  man  overto(A 
the  woman  they  walked  back  a  few  feet,  to  a 
point  on  the  lot  There  was  a  struggle  and  a 
gurgling  noise,  or  slight  mumbling  noise.  The 
witness  crossed  the  street  to  his  own  premr 
Ises,  and  from  there  saw  that  the  man  was 
carrying  or  dragging  something,  and  with 
this  burden  disappeared  behind  a  shed.  It 
does  not  aiq;>ear  that  this  witness  raised  an 
alarm,  or  interfered  at  all  in  this  extraordi- 
nary scene.  The  court  refused  to  allow  the 
witness  KeUer  to  say  whether  the  defendant 
was  the  man  referred  to  ta  his  testimony,  or 
whether  witness  bad  noticed  the  size  of  the 
man,  whether  large  or  smalL 

Albert  Tanow,  a  bill  collector,  called  as  a 
witness  for  the  defendant,  testified  that  at 
abont  half  past  8  on  the  night  of  August  31, 
1014,  on  a  street  car  going  out  West  Jeffet^ 
son  street,  he  saw  a  woman,  who  was  wear- 
ing "a  whole  lot  of  diamonds,"  and  another 
man  on  the  car  was  watching  her  very  keen- 
ly. This  woman  left  the  car  at  Harvard 
boulevard,  and  at  the  next  street  this  man 
hurried  off  the  car  and  went  ba<:k  to  where 
this  woman  got  ofT  the  block  before.  The 
woman  apparently  was  a  Uttle  past  40.  years 
old,  and  weighed  ivobably  105  to  110  pounds. 
Harvard  boulevard,  as  we  gather  from  the 
testimony,  miast  be  more  than  a  mile  east  of 
Sixth  avenue.  The  court  refused  to  allow 
Yanow  to  testify  that  the  man  referred  to  by 
him  was  not  the  defendant. 

With  one  possible  exception,  there  is  no 
evidence  tending  to  show  that  defendant  ever 
had  possession  of  any  Jewelry  or  other  prop- 
erty at  the  deceased.   There  is  testimony  not 


denied  by  the  defendant,  that  on  S^tember 
2,  1914,  defendant  placed  in  the  hands  of  Al- 
bert Theissinger  a  Jeweler,  a  diamond,  and 
that  Theissinger  sold  It  for  him,  returning 
$46  to  the  defendant  Witness  came  to  the 
Tugwell  residence  for  this  diamond,  In  re- 
sponse to  a  telephone  request  of  the  defend- 
ant, who  told  witness  that  the  diamond  be- 
longed to  Thelma  Small.  Theissinger  sold 
this  diamond  to  George  A.  Chrlstensen,  a  Jew- 
eler, and  Chrlstensen's  testimony  is  that  he 
disposed  of  It  to  one  J.  O.  Ferguson.  Without 
producing  Ferguson  as  a  witness,  the  prose- 
cution had  in  court  a  diamond,  concerning 
which  Chrlstensen  said  that,  "to  the  best 
that  I  can  remember,  it  Is  the  stone."  De- 
fendant's wife  (formerly  Thelma  Small)  tes- 
tified that  at  the  time  in  question  she  gave  a 
diamond  to  defendant  for  the  purpose  of  hav- 
ing it  sold,  and  knew  that  Theissinger  was 
selling  It ;  that  she  bad  previously  worn  it  in 
a  ring,  from  which  it  had  been  loosened  by 
accident ;  that  the  diamond  produced  In  court 
was,  in  her  opinion,  the  one  she  bad  given  de- 
fendant to  sell.  Several  witnesses  testified 
to  the  fact  that  Thelma  Small  had  possessed 
a  diamond  ring  of  similar  description.  W. 
H.  Starr,  a  sign  painter  who  lived  In  the 
neighborhood  of  the  Kennedy  family,  testified 
that  In  his  opinion  the  diamond  shown  In 
court  was  the  same  as  one  which  Mrs.  Ken- 
nedy had  shown  to  blm  a  short  time  before 
her  death,  and  which  at  her  request  he  had 
examined. 

At  the  trial,  after  the  people  bad  rested 
their  case  and  several  witnesses  had  testified 
on  behalf  of  the  defendant,  the  case  for  the 
people  was  reopened  In  order  to  admit  some 
testimony  which  the  district  attorney  stated 
was  not  known  until  the  previous  day.  This 
testimony  was  given  by  Raymond  L.  Aaron, 
one  of  the  youths  who  frequented  the  garage. 
He  testified  that  about  five  months  before  Au- 
gust 31,  1914,  the  defendant  had  proposed  to 
blm  that: 

"He  [Tugwell]  would  get  Pliil  Kennedy  and 
his  wife  a  couple  of  theater  tickets,  to  ^o  to  the 
show,  if  Mrs.  Kennedy  was  over  to  his  house, 
then  get  in  the  house  and  get  her  diamonds  when 
she   come  home."  . 

[1]  It  la  worthy  of  remark  that  this  wit- 
ness was  brought  into  court  by  means  of  a 
most  extraordinary  kind  of  subpoena.  On  the 
night  before  he  testified  he  was  arrested, 
handcuffed,  and  taken  to  Jail,  where  he  was 
Itept  until  wanted  in  court  No  excuse  was 
made  for  this  outrage.  Evidence  thus  pro- 
duced was  entitled  to  the  smallest  credit, 
but  may  have  been  believed. 

[2]  On  the  18th  of  October,  1914,  the  de- 
fendant was  arrested  In  San  Francisco.  In 
the  custody  of  two  police  oflScers  from  Los 
Angeles,  be  was  detained  until  they  brought 
him  to  Los  Angeles,  where  they  arrived  on 
October  20th.  On  that  day  occurred  the  al- 
leged oonfessian.  We  shall  not  enter  into  a 
discussion  of  the  drciuustances  leading  up  to 
the  confession.  If.ths  officers  were  as  careful 

Digitized  by  VjOOQIC 


744 


1B£  PACIFIC  SBPORTBB 


ecu. 


of  the  defendant's  rights  as  they  hare  stated 
In  their  testimony,  the  confession  was  freely 
and  voluntarily  made.  If  their  conduct  was 
as  sworn  to  by  the  defendant,  the  use  in  evi- 
dence of  any  statements  obtained  by  them 
from  the  defendant  woMld  be  a  gross  perver- 
sion of  Justice.  The  evidence  as  to  those  cir- 
cumstances being  in  conflict,  we  must  assume 
that  the  testimony  concerning  defendant's 
confession  was  properly  admitted. 

On  October  20th,  there  was  an  interview 
at  the  city  Jail  of  Los  Angeles,  between  the 
defendant  and  W.  J.  Ford  (chief  deputy  dis- 
trict attorney) ,  in  the  presence  of  the  officers 
who  had  brought  the  defendant  to  Los  An- 
geles, and  of  several  other  persons,  including 
a  stenographer,  whose  transcribed  notes  were 
followed  by  Mr.  Ford  in  testifying  to  this 
interview.  This  testimony  sets  forth  a  long 
statement  made  by  the  defendant,  which,  if 
true,  would  strongly  tend  to  show  that  Mrs. 
Kennedy  was  killed  by  her  son  Philip.  Mr. 
Ford  then  sent  for  Philip  Kennedy,  who  was 
under  arrest  in  the  Jail,  and  the  defendant 
renewed  his  charges  against  Kennedy,  who 
vehemently  denied  the  same,  and  was  then 
taken  back  to  bis  cell.  Thereupon  Mr.  Ford 
sent  for  De  Normandy,  who  was  imprisoned 
in  another  cell.  At  this  point  the  defendant 
requested  to  have  a  private  interview  with 
Mr.  Home,  one  of  the  officers  who  broiught 
him  from  San  Francisco,  and  this  reqnest 
was  granted.  After  that,  the  defendant  ask- 
ed to  speak  to  Mr.  Ford  in  the  alcove  where 
he  had  been  speaking  to  Mr.  Home,  and  this 
request  was  granted.  Then  at  defendant's 
re<iuest  he  was  allowed  to  talk  again  with 
Mr.  Home.  Finally,  they  all  came  back  to  the 
room  where  the  stenographer  was  waiting, 
and  after  some  preliminary  questions  the  de- 
fendant said  that  he  had  killed  this  woman 
by  chloroforming  her  with  chloroform  that 
he  had  obtained  at  the  dyeworks.  The  de- 
tails of  the  crime  as  given  in  this  confession 
in  many  particulars  fail  to  harmonize  with 
the  circumstances  shown  in  the  evidence  giv- 
en by  the  witnesses,  Oummlngs  and  Wide- 
meyer,  but  the  facts  as  confessed  are  suffl- 
"Clent  to  support  a  verdict  of  conviction. 

Mr.  Ford  testified  that  as  the  interview  be- 
tween himself  and  the  defendant  was  closing, 
the  defendant  said,  "I  want  to  see  Phil  Ken- 
nedy, and  shake  hands  with  him,"  and  tliat, 
"We  took  him  upstairs  to  the  cell  where  Phil 
Kennedy  was  confined."  Defendant's  coun- 
sel then  asked  Ford,  "What  did  you  do  after 
yoa  reached  the  cell  where  Mr.  Kennedy 
was  confined?"  Objection  to  tliis  was  sus- 
tained on  the  ground  that  the  question  re- 
lated to  a  different  time  and  place  than  the 
testimony  given  on  direct  examination.  The 
next  question  was  whether  or  not  in  the  Jail 
and  within  five  minutes  after  this  statement 
which  the  witness  had  Just  read  to  tlie  Jury 
the  defendant  was  asked  by  Mr.  Ford,  "Are 
yon  guilty  of  the  murder  of  this  woman." 
And  tie  said:  "No;  I  am  not    What  I  have 


Just  said.  It  is  all  a  lie;  It  Is  a  Arame^p.  I 
didn't  kiU  her."  Objecti<m  was  made  to  tbia 
question,  and  after  some  discussion  counsel 
for  defendant  asked,  "Was  there  any  further 
conversation  after  you  did  get  np  there?^ 
Objection  to  this  question  was  sustained,  ap- 
parently on  the  ground  that  the  matter  was 
not  cross-examination,  nor  part  of  the  pre- 
ceding conversation. 

[3,  4]  The  defendant  as  a  witness  In  bis 
own  behalf  testified  to  this  latter  statement 
and  offered  to  show  the  same  facts  by  two 
other  witnesses  who  were  present  at  Ken- 
nedy's cell.  Objections  to  this  offered  cor- 
roborating testimony  were  sustained.  The 
jury  may  have  disbelieved  the  testimony  of 
ttie  defendant  alone.  If  it  had  been  support- 
ed by  the  testimony  of  these  two  witnesses 
and  of  Mr.  Ford,  ttiey  must  have  been  cmi- 
vlnced.  The  rule  is.  It  mnst  be  admitted, 
that  when  one  part  of  a  statement  made  by 
a  defendant  has  been  Introduced  as  evidence 
against  him,  it  is  his  right  to  have  in  evi- 
dence the  entire  statement.  Including  any 
part  of  his  declaration  that  would  be  in  his 
favor.  The  facts  above  set  forth  do  not 
show  any  substantial  break  in  continuity  of 
the  interview  between  Ford  and  the  defend- 
ant untU  after  they  had  adjourned  to  the  cell 
of  Kennedy.  The  evidence  rejected  was  not 
part  of  a  separate  transaction,  but  was  un- 
doubtedly a  part  of  the  same  transactioa 
which  had  been  very  elaborately  described 
in  the  Ford  testimony.  It  follows  that  the 
court's  rulings  In  this  matter  were  errone- 
ous. Code  Civ.  Proc.  (  1854 ;  People  v.  Hutch- 
Ings,  8  ObL  App.  651,  657,  97  Pac.  325;  Peo- 
ple V.  Teaton,  75  Cal.  415,  418,  17  Pac.  544. 

[6]  The  ruling  to  which  we  have  referred, 
excluding  testimony  of  the  witness  Keller 
as  to  whether  or  not  the  man  whom  he  sa'W 
at  the  time  and  place  stated  was  the  defend- 
ant, was  erroneous.  In  view  of  the  previoas 
testimony  of  the  state's  witness  Widemeyer, 
the  defendant  was  entitled  to  show,  as  he  did, 
that  Keller  witnessed  an  incident  which  ap- 
parently was  the  same  as  that  Shown  by 
Widemeyer,  and  was  further  entitled  to  sbo'w, 
if  he  could,  by  Keller's  testimony,  that  de- 
fendant was  not  the  man  whom  he  saw  that 
night  on  the  vacant  lot 

[6]  The  similar  ruling  made  dnringthe  ex- 
amination of  the  witness  Tanow  may  be  dis- 
regarded, as  the  droumstances  related  by 
Yanow  occurred  at  such  a  great  distance  froni 
the  scene  of  the  alleged  murder  that  it  is 
difficult  to  appreciate  their  relevancy  to  the 
case. 

[7']  Mrs.  Phamle  Tugwell,  member  of  the  de- 
fendant, was  shown  to  have  been  well  ac- 
quainted with  the  deceased.  During  the  di- 
rect examination  of  Mrs.  Tugwell  as  a  wit- 
ness for  the  defendant,  his  counsel  asked 
her:  "Do  you  know  whether  or  not  Mrs.  Ken- 
nedy ever  made  any  threats  of  committing 
Bnldde?"  The  district  attorney  made  the 
general  objection,  and  that  the  question  was 
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"not  within  the  is^es,"  and  his  objection 
was  sustained.  Immediately  before  the  close 
of  defendant's  case  defendant's  counsel  said: 
"One  other  matter,  your  honor,  regarding  the 
suicidal  matter.  At  this  time  I  renew  the 
request  to  be  permitted  to  show  Mrs.  Kenne- 
dy made  certain  statements  about  herself." 
The  court  replied,  "Motion  denied."  This 
later  offer,  standing  alone,  would  be  too  In- 
definite to  deserve  fftvorable  consideration, 
but  it  rests  upon  and  is  explained  by  the 
prevloas  question  and  the  ruling  thereon. 
The  objection  to  the  question  asked  of  Mrs. 
Tngwell  did  not  relate  to  any  defect  in  the 
form  of  the  question,  and  we  most  assume 
that  the  court  was  ruling  upon  the  question 
as  to  the  admissibility  of  statements  made 
by  the  deceased  which  indicated  some  inten- 
tion to  commit  snidde.  "We  must  further  as- 
sume that  except  for  the  ruling  of  the  court, 
the  witness  would  hare  testified  concerning 
statements  of  that  character,  made  by  the 
deceased. 

[1-10]  Manifestly,  before  a  defendant  can 
be  found  guUty  of  murder,  the  fact  must  first 
be  established  that  the  death  in  question  has 
been  brought  about  by  criminal  agency.  Bou- 
vier's  Law  Dictionary,  Rawle's  3d  Revision, 
topic.  Corpus  Delicti.  This  criminal  agency 
must  be  shown  to  be  other  than  the  act  of 
the  person  who  has  been  killed.  Statements 
made  by  the  deceased,  indicating  an  inten- 
tion to  commit  suicide,  do  not  come  within 
the  rule  which  would  exclude  statements 
made  by  her  concerning  past  occurrences, 
such  as  past  quarrels  if  any  there  bad  been 
between  her  and  the  accused.  The  statements 
here  in  question  relate  to  a  state  of  mind  of 
the  deceased,  which  might  raise  a  probabili- 
ty that  she  was  disposed  toward  self-destruc- 
tion, and  thereby,  in  connection  with  the 
proved  circumstances  of  her  death,  might 
snggest  a  probability  that  she  did  kill  herself. 
Our  opinion  that  the  testimony  should  have 
been  admitted  is  confirmed  by  the  decision 
of  the  Third  District  Court  of  Appeal,  in 
People  V.  Wilson,  14  Cal.  App.  518,  112  Pac. 
680,  which,  as  we  are  advised,  is  the  only 
California  case  which  bears  closely  upon  the 
question  at  Issue.    There  the  court  said: 

"Where  the  deceased,  with  his  own  hands,  ad- 
ministered the  poison  tJiat  caused  his  death,  and 
the  theory  of  the  defense  is  that  the  deceased 
committed  suicide,  any  evidence  which  tends  to 
support  such  theory,  or  that  tends  to  show  that 
it  may  be  true,  is  admissible.  In  such  case  the 
deceased,  as  well  as  the  defendant,  is,  in  a  cer- 
tain sense,  upon  trial,  and  evidence  of  any  acts, 
conduct,  or  declarations  of  deceased  tending  to 
prove  that  he  may  have  committed  suicide  is  rel- 
evant and  material.  Nordan  v.  State,  143  Ala. 
13,  39  South.  40C:  People  v.  Gehmele,  Sheldon 
[N.  Y.  Sup.  Ct.]  251," 

A  petition  for  rehearing  of  the  Wilson 
Case  was  denied  by  the  Supreme  Court.  We 
think  that  the  rule  above  stated  is  ai^licable 
here,  even  vrithont  direct  evidence  that  poi- 
son was  administered  to  Mrs.  Kennedy  "with 
ber  own  hands."    That  evidence  of  declara- 


tions by  deceased,  indicating  that  suicide  was 
Intended  or  was  in  contemplation,  may  be 
introduced  by  the  defendant  in  a  case  of  this 
kind  is  the  rule  established  in  Massachusetts 
by  the  leading  case  of  Commonwealth  v. 
Trefethen,  157  Mass.  180,  31  N.  a  961,  24  I*. 
R.  A.  235,  approved  in  Commonwealth  v. 
Howard,  206  Mass.  128,  162,  91  N.  E.  397. 
See,  also.  State  v.  Beeson,  155  Iowa,  355,  136 
N.  W.  817,  Ann.  Cas.  1914D,  1275. 

It  is  true,  as  stated  by  the  Attorney  Gen- 
eral in  Ills  brief,  that  the  contrary  rule  Is 
followed  in  some  other  jurisdictions  (Slebert 
V.  People,  143  ra.  571,  32  N.  E.  431,  and  State 
V.  Fitzgerald,  130  Mo.  407,  32  S.  W.  1113), 
and  that  In  the  latter  decision  the  Trefethen 
Case  is  discussed  and  criticized.  We  are  sat- 
tlfled,  however,  that  the  weight  of  authority, 
as  well  as  of  reason,  is  in  favor  of  the  ad- 
misslbiUty  of  such  evidence  where  the  fact  of 
death  by  homicidal  agency  is  one  of  the  ac- 
tually disputed  issues. 

[11]  The  motion  for  a  new  trial  was  based, 
not  only  uijon  the  errors  claimed,  bnt  upon 
the  ground  of  newly  discovered  evidence, 
supported  by  many  affidavits.  There  Is  a 
sad  want  of  diligence  shown  in  the  matter  of 
procuring  tlils  evidence  for  the  defendant  at 
and  before  the  time  of  the  trial,  and  we  are 
not  favorably  Impressed  by  the  excuses  urged 
In  behalf  of  the  defendant.  The  fact  that 
he  was  in  jail  did  not  deprive  him  of  his 
legal  rights.  His  father,  and  others  of  his 
family,  were  active  in  his  behalf,  and  it  must 
be  presumed  that  the  defendant  had  full  ben- 
efit of  counsel,  notwithstanding  the  severe 
criticisms  of  the  former  attorney  which  we 
find  in  the  briefs  on  appeal.  There  Is  no 
sufficient  reason  for  granting  a  new  trial  on 
accoont.  of  "newly  discovered  evidence." 

The  errors  to  which  we  have  adverted 
were  prejudicial  to  the  defendant,  because 
they  deprived  him  of  evidence  to  which  he 
was  legally  entitled,  relating  to  matters  of 
which  some  at  least  were  vital  to  his  defense. 
To  deprive  him  of  such  rights,  on  the  case 
shown  by  "examination  of  the  entire  cause, 
including  the  evidence"  contained  in  the  rec- 
ord herein,  would  be  "a  miscarriage  of  jus- 
tice." 

The  judgment  and  the  order  denying  de- 
fendant's motion  for  a  new  trial  are  reversed. 

We  concur:  JAMES,  J.;   SHAW,  3. 


8TATB  ex  reL  BITTER  ROOT  VAI/LET 
IRR.  CO.  V.  DISTRICT  OOURT  OF 
FOURTH  JUDICIAL  DIST.  IN  AND  FOR 
RAVAIXI  COUNTY  et  al.     (No.  8732.) 

(Supreme  Court  of  Montana.     Oct  18,  1915.) 

1.  Judges  4s»51  —  Disqualification  —  Peb- 
80N8  Entitled  to  B*ile  Affidavit  of  Dis- 
qualification— '  'Pabty.  ' ' 

Rev.  Codes,  |  6315,  as  amended  by  Lews 
1909,  c  114,  provides,  in  subdivisions  1,  2,  and 
3,  that  any  justice  or  judge  must  not  sit  or  act 
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in  any  action  or  proceeding  to  which  he  ia  a  par- 
ty, when  he  is  rel&ted  to  either  i>arty,  or  when 
he  has  been  attorney  or  counsel  for  either  par- 
ty. SubdiTiaion  4  provides  that  he  must 
not  act  when  "either  party"  malses  and  files 
an  aflSdavit  that  he  has  reason  to  and  does 
believe  he  cannot  have  a  fair  and  impartial 
hearing  or  trial  before  such  judge  by  reason  of 
his  bias  or  prejudice ;  that  such  affidavit  may 
be  made  by  any  party  to  an  action,  motion,  or 
proceeding ;  that  no  more  than  two  judges  can 
be  disqualified  in  such  action  or  proceeding  at 
the  instance  of  plaintiff,  and  no  more  than  two 
at  the  instance  of  defendant ;  and  that  this  limi- 
tation shall  apply  however  many  parties  or  per- 
sons may  be  plaintiffs  or  defendants.  Held, 
that  subdivision  4,  when  considered  in  its  en- 
tirety and  with  the  other  provisions  of  the  sec- 
tion, authorizes  the  filing  of  an  affidavit  of  dis- 
qualification by  one  of  several  defendants;  the 
word  "party"  not  being  emiployed  as  a.  oollec- 
tive  noun  in  the  other  subdivisions. 

[£d.  Note. — For  other  cases,  see  Judges,  Cent. 
Dig.  a  224-231 ;   Dec.  Dig.  <8=>51. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Party.] 

2.    Statdtkb    «=»208— Constbuction— Meaw- 

ino  op  wobds  and  phbase8. 

The  words,  phrases,  and  sentwtcM  of  a  8tat> 
nte  are  to  be  understood,  not  in  any  abstract 
sense,  but  with  due  regard  to  the  context  and  in 
that  sense  which  best  harmonizes  with  all  other 
parts  of  the  statute. 

[ESd.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  i  285;   Dec.  Dig.  <8=>208.] 

8.  Statutes    «=9206  —  OoirSTBUCTioir  —  Con- 

ETTBUINa   AS  AN    BRTIBBIT. 

Where  one  ^rt  of  a  statute  is  sasceptible 
of  two  constructions,  and  the  language  of  an- 
other part  is  dear  and  definite  and  is  consistent 
with  one  of  sudi  constructions  and  opposed  to 
the  other,  that  construction  must  be  adopted 
which  will  render  all  clauses  harmonious. 

[Bd.  Note. — For  other  cases,  see  Statutes, 
Cent.  Dig.  {  282;    Dec.  Dig.  <3=>205.] 

4.     STATnTKS     «=»20&— CONBTBUCTION— MSAH- 
XSQ    OF  WOBDB   AND   PHBASES. 

Where  the  same  word  or  phrase  is  used  in 
different  parts  of  a  statute,  it  will  be  presumed 
to  be  used  in  the  same  sense  throughout,  and 
where  its  meaning  in  one  instance  is  dear, 
this  meaning  will  be  attached  to  it  elsewhere, 
unless  it  clearly  appears  from  the  whole  stat- 
nte  that  it  was  the  intention  of  the  Legisla- 
ture to  use  it  in  different  senses. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  i  286 ;   Dec.  Dig.  (S=9209.] 

6.  JuDOKS  «=95S—DisQUAUFiCATi0N— Effect 

OF  DlBQUALIFTINO  AFFIDATIT. 

Ul>on  the  filing  of  a  disqualifying  affidavit 
a  district  judge  was  divested  of  authority  to 
proceed  further  in  the  action,  except  to  arrance 
the  calendar,  regulate  the  order  of  business,  cful 
in  another  judge  to  act,  or  transfer  the  cause 
to  some  other  court. 

[Kd.  Note. — For  other  cases,  see  Judges,' 
Cent.  Dig.  ||  236-246;    Dec.  Dig.  «s>56l] 

Writ  Of  reTiew  by  tbe  State,  on  relation  of 
the  Bitter  Soot  Valley  Irrigation  Company, 
against  tbe  District  Court  of  tbe  Fonrtb 
Judicial  District  in  and  for  the  County  of 
Bavalll  and  another.  Peremptory  writ  Is- 
sued. 

See,  also,  162  Pac.  747. 

F.  A.  Roberts,  of  Missoula,  and  CHara  & 
Madeen,  of  Hamilton,  for  relator.  B.  F. 
Gaines,  of  Butte,  for  respondents; 


HOLLO  WAT,  J.  II]  In  a  suit  pending  in 
Bavalli  county,  to  whlcb  there  were  several 
defendants,  an  afildavit.  Imputing  bias  and 
prejudice  to  Hon.  R.  Lee  McOullodi,  pre- 
siding Judge,  was  prepared  and  filed  by  one 
of  tbe  defendants,  tbe  Bitter  Boot  Yalley 
Irrigation  Company.  Judge  McCulloch  dis- 
regarded tbe  afildavit  upon  tbe  theory  ttaat, 
to  be  eCfectire  for  any  purpose  under  section 
6316,  Bevlsed  Codes,  as  amended  (chapter 
114,  Laws  of  1909),  sudi  affldavit  must  be 
made  by  all  tbe  defendants,  or,  if  made  by 
one,  it  must  be  for  or  on  bebalf  of  alL  The 
correctness  of  that  theory  is  challenged  in 
this  proceeding.  Paraphrased  to  meet  tbe 
question  thus  presented,  sabdivlsioa  4  of  the 
statute  above  reads: 

Any  district  judge  must  not  At  or  act  as  such 
in  any  action  when  either  party  makes  and  files 
an  affidavit,  as  hereinafter  provided,  that  he  has 
reason  to  believe,  and  does  believe,  he  cannot 
have  a  fair  and  impartial  hearing  by  reason  of 
the  bias  or  prejudice  of  such  judge.  Such  affi- 
davit may  be  made  by  any  party  to  an  action, 
motion  or  proceeding,  personally  or  by  his  at- 
torney. 

It  Is  contended  that  "either  party,"  as  used 
In  tbe  statute,  must  be  beld  to  Include  all 
who  are  plaintiffs  or  defendants,  as  tbe  case 
may  be.  SubdivlBlon  4  is  not  free  from  am- 
biguity, and  will  not  earn  distinction  as  a 
model  of  chaste  English.  When,  however,  it 
is  considered  in  its  entirety  and  with  the 
other  provisions  of  the  section,  the  legislative 
purpose  may  be  discerned  with  reasonable 
accuracy.  It  is  an  elementary  rule  of  con- 
struction that  every  word,  phrase,  and  term 
of  a  statute  shall  be  considered,  and  none 
shall  be  held  to  be  meaningless  If  it  Is  pos- 
sible to  give  It  effect.  Stadler  v.  City  of 
Helena,  46  Mont  128,  127  Pac  464.  To  adopt 
the  theory  of  respondents  Involvea  a  viola- 
tion of  this  rule;  for  if  the  disqualifying 
affidavit  must  be  made  by  or  on  behalf  of 
every  one  who  Is  a  defendant  it  was  unnec- 
essary for  the  Legislature  to  undertake  to 
elucidate  the  subject  The  bare  statement 
that  the  affidavit  Is  to  be  made  by  either  par- 
ty would  suffice.  That  tbe  lawmakers  deemed 
such  an  expression  insufficient  to  disclose 
their  intention  is  apparent  from  the  fact 
that  after  limiting  the  number  of  judges  to 
be  dlsquallfled  in  an  action  or  proceeding  to 
two,  they  concluded  subdivision  4  as  fol- 
lows: 

"And  this  limitation  shall  apply  however 
many  parties  or  persons  in  interest  may  be 
plaintiffs  or  defendants  in  such  action  or  pro- 
ceeding." 

Tbe  adoption  of  the  construction  suggested 
by  respondents  would  necessitate  a  disre- 
gard of  this  language  as  meaningless. 

[2-4]  Tbe  entire  section  [6315]  has  to  do 
with  tbe  subject: 

"Disqualification  of  Judges."  "The  words, 
phrases  and  sentences  of  a  statute  are  to  be 
understood  as  used,  not  in  any  abstract  sense, 
but  with  due  regard  to  tbe  context,  and  in  that 
sense  which  best  harmonizes  with  all  other 
parts  of  the  statute.    In  expounding  one  part  of 
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a  statute,  thMefora^  MMrt  sfaonld  be  had  to 
every  other  part.  •  •  •  And  where  one  part 
of  the  statute  Is  susceptible  of  two  construc- 
tions, and  the  language  of  another  part  is  clear 
and  definite  and  is  consistent  with  ope  of  such 
constructions,  and  opposed  to  the  other,  that 
construction  must  be  adopted  which  will  render 
all  daoaes  harmonious.  Where  the  same  word 
or  phrase  is  used  in  different  parts  of  a  statute. 
It  will  be  presumed  to  be  used  in  the  same  sense 
throughout;  and  where  its  meaning  In  one  in- 
stance is  clear,  this  meaning  will  be  attached 
to  it  elsewhere,  unlen  it  clearly  appears  tram 
the  whole  statute  that  it  was  the  intention  of 
the  Legislature  to  use  it  in  different  senses." 
36  Cyc  1131. 

The  introdactory  clause  and  subdiTlslous 
1,  2,  and  3  of  sectloa  6315  above,  as  amend- 
ed, follow: 

"Sec  631S.  Any  justice,  iudge  or  Justice  of  the 
peace  mast  not  sit  or  act  as  such  in  any  action 
or  proceeding: 

"1.  To  which  he  la  a  party,  or  In  wUcb  he  is 
interested. 

"When  he  is  related  to  either  party  by  con- 
sanguinity or  affinity  within  the  sixth  degree, 
computed  according  to  the  rules  of  law. 

"».  When  he  has  been  attorney  or  counsel  for 
either  party  in  the  action  or  proceeding,  or 
when  he  rendered  or  made  the  judgment,  order 
«r  decision  appealed  from." 

It  must  be  apparent  to  any  one  that  the 
word  "party"  is  not  used  in  any  of  these 
Bubdiylsions  as  a  collective  nonn.  If  the 
presiding  judge  is  one  of  several  plaintiffs, 
or  one  of  several  defendants,  the  objection 
that  he  ought  not  to  try  his  own  lawsuit 
conld  be  Interposed  as  forcefully  as  Qiongh 
be  were  the  sole  plaintiff  or  defendant  The 
meaning  of  subdivision  2  is  eQually  as  ob- 
vious. It  could  not  be  insisted  that  the  judge 
must  be  related  to  every  one  who  is  plain- 
tiff or  defendant,  as  the  case  may  be,  in  or- 
der  to  work  bis  diaquallflcatlon.  If  the  wife 
of  the  judge  were  one  of  the  several  defend- 
ants, he  wonid  be  disqualified  to  try  the 
cause,  even  though  he  were  not  rested  at 
all  to  any  other  defendant  The  same  rea- 
soning applies  to  the  provisions  of  subdlyl- 
slon  3.  Aa  used  In  subdivisions  2  and  3, 
the  word  "party"  Is  coupled  with  the  word 
"either,"  and  yet  that  it  is  not  employed  as  a 
coUective  noun  is  beyond  controversy.  Hav- 
ing thus  repeatedly  used  the  term  "party" 
in  the  first  three  subdivisions  of  the  section 
to  indicate  any  one  who  is  a  plaintiff  or  de- 
fendant it  would  appear  to  be  the  only  legit- 
imate inference  that  the  same  meaning  was 
intended  when  the  same  term  was  used  in 
sabdlvlsion  4,  in  connection  with  the  conclud- 
ing language  gnoted  above,  and  the  further 
significant  phrase,  "such  affidavit  may  be 
made  by  any  party,"  etc.  It  is  not  an  argu- 
ment against  this  deduction  that  elsewhere 
In  the  Codes  the  term  "party"  may  be  used 
as  a  collective  noun  under  entirely  different 
circumstances,  as  was  held  in  Mullery  v. 
Great  Xortbem  By.  Co.,  60  Mont  408,  148 
Pac  323. 

[(]  Upon  the  filing  of  this  affidavit  Judge 
McCnlloqh  was  divested  of  authority  to  pro- 
ceed further  in  the  action,  except  to  arrange 


the  calendar,  regulate  the  order  of  business, 
call  in  another  judge  to  act  or  transfer  the 
cause  to  some  other  court  State  ex  reL 
First  T.  &  S.  Bank  v.  District  Court  60 
Mont  259,  146  Pac.  639. 

The  motion  to  quash  is  overruled,  and  the 
peremptory  writ  vriU  issue  conforming  to 
the  views  her^n  expressed. 

Writ  granted. 

BBANTLX  and  SANNBS,  IJ^  concor. 


STATE  ex  leL  BITTER  BOOT  VALiLBY 
IBB.  CO.  V.  DISTRICT  COUBT  01 
FOUBTH  JUDICIAL  DI8T.  EST  AND  FOB 
BAVALLI  COUNTY  et  al.     (No.  876a) 

(Supreme  0>urt  of  Montana.     Oct  18,  1916.) 

Writ  of  review  by  the  State,  on  relation  of 
the  Bitter  Boot  Valley  Irrigation  Company, 
against  the  District  Court  of  the  Fourth  Judi- 
cial District  in  and  for  the  County  of  BavalU 
and  another.  Orders  of  the  district  court  an- 
nulled. 

F.  A.  Boberts,  of  Missoula,  and  O'Hara  A 
Madeen,  of  Hamilton,  for  relator.  B.  F.  Gaines, 
of  Butte,  for  respondents. 

HOLLOWAY,  J.  The  statement  of  facts  in 
No.  3732,  152  Pac  745,  suffices  in  this  proceed- 
ing. After  the  affidavit  of  disqnallficanon  had 
been  filed,  Judge  McCuIloch  presiding  in  the 
cause,  on  September  16, 1915,  made  an  order  ap- 
proving the  bond  tendered  by  plaintiffs  and  a  fur- 
ther order  continuing  in  force  a  temporary  re- 
straining order.  Upon  the  antiiority  of  State 
ex  rel.  Bitter  Root  Valley  Irr.  Co.  r.  District 
Ourt  [No.  3732],  just  decided,  the  orders  above 
mentioned  are  annulled. 

BBANTLY  and  SAMNBR,  JJ.,  concur. 


STATE  T.  GUEBIN.     (No.  8553.) 

(Supreme   Court  of  Montana.     Oct  5,   1916. 

On  Motion   for  Behearing,   Nov.  8,   1916.) 

1.  SoDovT  «=»1— OnraiNSE— Nattjrk. 

Under  Bev.  Ciodes,  {{  8359,  8360,  denounc- 
ing the  infamous  crime  against  nature  commit- 
ted with  mankind  or  beast  and  declaring  that 
any  sexual  penetration  however  slight  sludl  be 
sufficient  to  consummate  such  crime,  one  who 
by  force  takes  into  his  mouth  the  penis  of  an- 
other is  guilty  of  the  crime  against  nature. 

[Ed.  Note.— Ibr  other  cases,  see  Sodomy, 
Gent  Dig.  S|  1,  2;   Dee:  Dig.  <S=»1.} 

On  Motion  for  Rehearing. 

2.  CBnaRAL  Law   9=3ii8&— Appeai/— Axov- 

KENT. 

Under  Rev.  Codes,  {  9412,  providing  that 
judgment  may  be  affirmed  if  appellant  fail  to 
appear,  but  can  be  reversed  only  after  argument 
if  respondent  fail  to  appear,  a  judgment  dis- 
missing the  prosecution  on  demurrer  to  the 
complaint  may  on  the  state's  appeal  be  revers- 
ed, though  case  was  submitted  on  briefs;  nei- 
ther Oral  argument  nor  argument  by  respondent 
being  necessary  to  secure  a  reverssil. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Iaw,  Cent  Dig.  {§  3216-3219,  WZl.  3230:  Dec. 
Dig.  «=»1186^ 

Appeal  from   District   Ckmit,  Lewis   and 
Clark  C!ounty;  J.  M..  Clements,  Judge. 
C.  F.  Guerin  was  indicted  for  crime,  and. 
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from  a  Judgment  dismissing  tbe  prosecntlcni 
on  demurrer  to  the  complaint,  the  State  ap- 
peals.   Reversed  and  remanded. 

J.  B.  Polndextor,  of  Helena,  for  the  Stata 
Wellington  D.  Bankln,  of  Helena,  for  re- 
spondent. 

BRANTLY,  C.  J.  To  an  Information 
charging  him  with  the  offense  denounced  by 
the  statute  ad  the  Infamous  crime  against 
nature,  the  defendant  interposed  a  general 
demurrer  which  the  court  sustained.  There- 
upon judgment  was  rendered  dismissing  the 
prosecution.    The  state  has  ai^iealed. 

[1]  We  shall  not  set  forth  the  charge  in 
detail.  It  suffices  for  present  purposes  to 
state  that  It  alleges  that  the  defendant  .com- 
mitted the  offense  by  taking  into  his  mouth 
by  force  the  private  member  of  another  male 
person.  The  learned  district  Judge  was  of 
the  opinion  that  such  an  act  Is  not  within 
the  meaning  of  the  statute.    It  declares: 

"Every  person  who  is  guilty  of  the  infamous 
crime  against  nature,  committed  with  mankind 
or  with  any  animal,  is  punishable  by  imprison- 
ment in  the  state  prison  not  less  than  five 
years."    Rev.  Codes,  I  8359. 

Section  8360  declares  further:  . 
"Any  seznal   penetration,  however  slight,  is 
BufScient  to  complete  the  crime  against  nature." 

The  conclusion  of  the  district  Judge  Is,  we 
must  confess,  in  accord  with  the  views  of 
text-writers  and  courts  which  assume  that, 
since  the  statute  embodies  the  common-law 
definition  of  the  crime  of  sodomy  (4  Black- 
stone,  215),  It  denounces  as  crimes  only  those 
acts  which  were  punishable  as  such  In  Eng- 
land, and,  inasmuch  as  the  crime  at  common 
law  could  be  consummated  with  mankind 
only  by  penetratton  through  the  anus,  the 
act  charged  here  Is  not  a  violation  of  the 
statute.  This  view  is  founded  upon  tl^e  case 
of  Rex  ▼.  Jacobs,  Russell  &  Ryan's  Crown 
Cases,  p.  331.  In  that  case  the  defendant 
had  been  convicted  upon  proof  that  he  had 
consummated  the  act  of  copulation  In  the 
same  manner  as  that  charged  here.  The 
question  submitted  to  the  Judges  was  wheth- 
er this  was  sodomy.  They  declared  that  it 
was  not  and  directed  a  pardon  to  be  applied 
for.  The  case  does  not  give  any  information 
as  to  why  this  conclusion  was  reached.  On 
the  other  hand,  the  rule  was,  we  apprehend, 
as  stated  by  Hawkins  In  chapter  IV,  Book  I, 
of  his  jneas  of  the  Crown,  as  follows: 

"All  unnatural  carnal  copulations,  whether 
with  man  or  beast,  seem  to  come  under  the  no- 
tion of  sodomy,  which  was  felony  by  the  an- 
cient common  law." 

If  this  was  the  rule,  thm  not  only  Is  the 
case  of  Rex  v.  Jacobs,  but  the  interpretation 
given  by  the  courts  of  the  several  states  to 
their  statutes  which  are  identical,  or  sub- 
stantially identical,  with  ours,  declaring  that 
the  crime  Cat  only  be  .committed  by  penetra- 
tion through  the  anus.  In  direct  conflict  with 
It  in  denouncing  the  crime,  the  Legislature 
ieonclttded  that.lt  was  so. well. understood,  by 


every  Intelligent  person  that  m&r&  mention 
of  It  by  name  would  be  sufficient.  EVery  in- 
telligent adult  person  understands  fully 
what  the  .ordinary  course  of  nature  demands 
or  permits  for  the  purpose  of  procreation, 
and  that  any  departure  from  this  course  Is 
against  nature.  It  therefore  seems  to  be 
trifling  with  our  intelligence  to  say  that 
copulation  accomplished  by  use  of  the  anus 
la  against  nature,  whereas  the  same  act  ac> 
complished  by  the  use  of  the  mouth  la  not 
This  view  contravenes  common  sense.  It 
would  be  Just  as  appropriate  to  say  that  the 
term  "mankind,"  as  used  in  the  statute,  re- 
Quires  the  prohibited  act  In  order  to  be  a 
crime,  to  be  accomplished  upon  a  male  i>er- 
son,  whereas  the  term  Includes  the  female 
as  well  as  the  male. 

On  this  subject  In  State  t.  Start  65  Or. 
178,  132  Pac.  512,  46  I*  R.  A,  (N.  S.)  266,  the 
Supreme  Court  of  Oregon  said: 

"In  the  order  of  nature  the  nourishment  of 
the  human  bod^  is  accomplished  by  the  opera- 
tion of  the  alimentary  canal,  beginning  with 
the  mouth  and  ending  with  the  rectum.  In  this 
process  food  enters  tne  first  opening,  the  moutli, 
and  residuum  and  waste  are  discharged  through 
the  nether  opening  of  .the  rectnm.  The  natural 
functions  of  the  organs  for  the  reproduction  of 
the  species  ore  entirely  different  from  those  of 
tlie  nutritive  system.  It  is  self-evident  that  the 
use  of  either  opening  of  the  alimentary  canal 
for  the  purpose  of  sexual  copulation  is  against 
the  natural  desicm  of  the  human  body.  In  other 
words,  it  is  an  offense  against  nature.  There 
can  be  no  difference  in  reason  whether  such  an 
unnatural  coition  takes  place  in  the  mouth  or 
in  the  fundament— at  one  end  of  the  alimentary 
canal  or  the  other.  The  moral  filthiness  and 
iniquity  against  which  the  statute  is  aimed  is 
the  same  in  both  cases.  Each  is  ri^htfuUv  in- 
cluded in  the  true  scope  and  meaning  of  the 
common-law  definition  quoted  above  from  Haw- 
kins." 

This  statement  not  only  recognises  and 
applies  the  rale  as  stated  by  Sergeant  Haw- 
kins, snpra,  but  also  the  dictates  of  common 


It  was  well  said  In  Commonwealth  r.  Poin- 
dexter,  133  Ky.  720,  118  S.  W.  943,  to  which 
the  question  was  whether  sodomy  could  be 
accomplished  by  penetration  through  the 
mouth: 

"We  mast  confess  that  we  are  unable  to  see 
why  the  act  with  which  appellees  stand  charged 
is  not  as  much  a  crime  against  nature  as  if 
done  in  the  manner  sodomy  is  usually  com- 
mitted." 

After  this  utterance,  however,  the  court 
proceeded  to  say,  in  eCTect,  that  It  yielded  Its 
Judgment  to  the  authority  of  precedent  as 
established  by  Rex  v.  Jacobs,  snpra,  and  the 
text-writers  and  courts  which  have  recog- 
nized It  as  controlling,  and  held  that  pene- 
tration by  the  mouth  was  not  criminaL 

We  shall  not  stop  to  comment  upon  the 
many  cases  cited  by  counsel  for  the  defendr 
ant.  They  will  be  found'  collated  In  State  v. 
Johnson,  44  Utah.  18,  137  Pac.  132,  and  Kin- 
nan  V.  State.  86  Neb.  234, 125  N.  W.  694,  with 
the  note  thereto  In  27  L.  R,  A.  (N.  8.)  478,  21 
Ann.  Cas.  336.  That  numerically  considered 
they  pr^K>nderate  to^  favor  of  the  jndsnent 
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of  the  district  conrt,  we  are,  as  we  have 
said,  compelled  to  admit;  but  that  they 
commend  themselTes  to  a  judgment  founded 
on  common  sense  enlightened  by  the  observa- 
tion and  experience  of  the  average  man,  we 
deny. 

Section  8800  declares  "any  sexual  pene- 
tration" Is  sufficient,  which  we  take  to  mean 
penetration  to  any  extent  by  any  meana  It 
means  this  if  it  means  anything;  and  c<»- 
ceding  that  section  S359,  standing  alone,  must 
be  interpreted  by  the  rule  applied  by  the  trial 
court,  section  8360  broadens  its  application 
so  as  to  make  It  include  the  act  In  question 
here,  without  regard  to  the  so-called  ctwa- 
mon-Iaw  role. 

Several  of  the  courts  hare  declined  to  re- 
strict the  readi  tit  the  statute  and  have  de- 
clared that  it  covers  all  cases  of  sexual  con- 
nection accomplished  with  mankind  by  any 
other  means  than  that  Indicated  by  nature. 
In  addition  to  State  v.  Start,  supra,  we  dte 
and  approve:  Honselman  v.  People,  168  lU. 
172,  48  N.  B.  304;  KeUy  v.  Ppople,  192  111. 
U9,  61  N.  Bl  425,  85  Am.  St  Rep.  323;  SUte 
V.  Whltmarah,  20  S.  1>.  430,  128  N.  W.  680; 
Herring  v.  State,  U9  6a.  709,  46  8.  B.  878. 
To  our  minds,  the  reasoning  of  these  cases  Is 
conclusive.  In  Honselman  v.  People,  in 
which  the  facts  disclosed  that  the  defendant 
had  used  the  same  means  to  consummate  the 
sexual  act  as  here,  the  court  said: 

"The  method  employed  in  this  case  is  as  much 
against  nature,  in. the  sense  of  being  unnatural 
and  against  the  order  of  nature,  as  sodomy  or 
any  bestial  or  nnnatnral  copulation  that  can  be 
conceived.    It  is  within  the  statute." 

The  Judgment  Is  reversed,  and  the  canse 
remanded  for  further  proceedings. 
Reversed  and  remanded. 

8ANNEB  and  HOLiLOWAT,  JJ.,  concur. 

On  Motion  for  Rehearing. 

BBAJNTLY,  0.  J.  [2]  In  his  petition  for  a 
rehearing,  counsel  for  the  defendant  earnest- 
ly Insists  that  the  court  fell  Into  error  In 
reversing  the  judgment,  and,  to  support  this 
contention,  cites  section  9412  of  the  Revised 
Codes,  relating  to  argument  on  appeals  in 
criminal  cases,  which  declares: 

"The  judgment  may  be  affirmed  if  the  appel- 
lant fail  to  appear,  but  can  be  reversed  only 
after  anument,  though  the  respondent  fail  to 
appear." 

In  his  argument  submitted  with  the  peti- 
tion he  says,  "The  language  of  the  above  sec- 
tion is  too  plain  to  admit  of  construction," 
and  then  proceeds  to  draw  the  conclusion 
that,  since  at  the  time  the  appeal  was  sub- 
mitted It  was  not  argued  orally  on  both 
sides,  a  reversal  of  the  Judgment  was  er- 
roneous. As  we  read  the  statute,  it  declares 
nothing  more  nor  less  than  that,  if  the  ap- 
pellant falls  to  disclose  to  the  court  by  ap- 
propriate argumept  wherein  the  district 
court  has  committed  prejudicial  error,  the 
Judgment  may  be  affirmed  but  not  reversed. 


In  other  words.  If  the  ai>pidlant  does  not 
deem  it  of  sufficient  importance  to  himself  to 
file  a  brief  or  point  out  In  his  argument 
wherein  be  Is  entitled  to  relief,  the  conrt 
must  regard  the  appeal  as  abandoned  and 
treat  it  accordingly.  The  statute  includes 
the  state  as  well  as  the  private  citizen.  It 
does  not  designate  the  kind  of  argument  rfr- 
quired,  and  it  hks  always  been  deemed  suffi- 
cient to  Impose  upon  this  ocmrt  the  duty  to 
examine  the  appeal  ui)on  Its  merits.  If  the 
rule  requiring  the  filing  of  a  brief  by  the  ap- 
pellant has  been  compiled  with.  The  statotfr 
contemplates  the  possible  absence  of  the 
respondent.  Of  course.  It  does  not  .mean 
that,  U  the  state  iails  to  appear  when  it  Is 
resp<mdent,  the  convicted:  appellant  shall  not 
be  relieved,  by  reversal,  from  an  erroneous 
Judgment  at  conviction.  Ifeltber  does'  it 
mean  that,  though  the  defendant,  when  he  is 
respondent,  falls  to  appear,  the  state  may  not 
have  such  relief  as  the  merits  of  the  case 
permit,  provided  it  appears  and  by  argu- 
ment makes  the  error  of  the  trial  court  ap- 
parent Otherwise,  the  appellant  in  any 
criminal  case  would  be  wholly  at  the  mercy 
of  the  respondent  Argument,  whether  writ- 
ten or  oral  and  whether  participated  In  by 
an  adversary  or  not,  la  nevertheless  "argu- 
ment" within  the  meaning  of  the  statute. 
Here  oouns^  for  the  state  and  defendant 
both  filed  printed  briefs.  When  the  case 
was  submitted,  counsel  expressly  waived  oral 
argument  because  of  the  nature  of  the  case, 
submitting  it  oh  the  argument  contained  la 
their  briefs.  This  they  had  a  right  to  do. 
The  court  was  thereupon  required  to  decide 
It  upon  the  merits  and  reverse  or  affirm  the 
Judgment,  Just  as  it  would  have  done  If 
there  had  i>een  fall  oral  argument  Counsel 
has  not  dted  any  case  directly  In  point,  but 
those  cited  by  him  (People  v.  Albltre,  153  Gal. 
367,  95  Pac.  653;  People  v.  Whaley,  12  OaL 
App.  642,  107  Pac.  1011;  People  v.  Watson,  19 
Cal.  App.  333,  126  Pac.  177)  assume  that  the 
meaning  of  the  statute  is  that  we  have  as- 
signed to  ft 

Counsel  Inillsts  that  our  decision  necessa- 
rily overrules  the  case  of  State  v.  Chandonet- 
te,  10  Mont  280,  25  Pac.  438.  There  is  noth- 
lag  in  that  case  Inconsistent  with  the  con- 
struction we  have  given  the  statute  defining 
the  crime  charged.  pThe  only  question  de- 
termined was  whether  the  Indictment  was 
sufficient  It  was  held  that  the  common-law 
form  is  suffici^it  This  was  equivalent  to 
saying  merely  that  It  is  sufficient  to  charge 
the  crime  la  the  language  of  the  statute,  and 
that  It  Is  not  necessary  to  allege  the  mode 
or  manner  of  Its  commission.  It  is  settled 
law  In  this  state  that  an  indictment  or  In- 
formation charging  murder  is  sufficient 
though  it  does  not  allege  facts  showing  how 
or  by  whMt  means  the  homicide  was  ac- 
complished. State  T.  McQowan,  86  Mont 
422,  93  Pac.  652;  State  v.  Hayes,  38  Mont 
219,  99  Pac.  484;  State  v.  Onaa,  48  Mont  47, 
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114  Pac  e03,  Ann.  Obs.  19120,  424.  The 
manner  or  means  ot  accomplishment  Is  a 
matter  of  proof,  Just  as  ate  tbe  elements  of 
deliberation  and  premeditation.  State  v. 
Nielson,  38  Mont  461,  100  Pac.  229.  If  the 
manner  or  means  Is  a  matter  of  proof  and 
need  not  be  alleged  in  the  one  case,  there  Is 
no  compelling  reason  why  it  should  be  alleg- 
ed in  the  other.  In  either  case  the  right  of 
the  defendant  to  "demand  the  nature  and 
cause  of  the  accusation"  (Const  art.  3,  {  16) 
has  been  accorded  to  him,  though  a  descrip- 
tion of  the  manner  or  means  Is  not  alleged. 

Counsel  makes  other  points  in  the  petition, 
but  these  we  think  hare  been  disposed  of  by 
the  original  (opinion.    A  rehearing  la  denied. 

Behearing  denied. 

SANNEB  and  HOLIiOWAY,  JJ.,  OQiicnr. 


BUSH  T.  BAKEB.    (No.  8500.) 
(Supreme  Court  of  Montana.    Oct  22,  1915.) 

1.  Nkw  Tbial  «=»66  —  Okound  —  VwuwcT 
AOAINST  Law— Statcte. 

A  verdict  is  against  law  in  tbe  sense  of 
Bev.  Codes,  i  6794,  providing  tiiat  new  trial 
may  be  granted  when  tbe  verdict  is  aicainst  law, 
when  it  is  contrary  to  the  law  of  the  case  as 
given  to  the  jury  in  the  instructions. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  H  132-134;    Dec.  Dig.  «3>e6.] 

2.  TiANDLOBD    AND    TKNANT    «=»291— DNLAW- 

rui,    Dbtaihxb  — Action  — JuBiSDiCTioK-^ 

Statdtb. 
An  action  for  unlawful  detainer  was 
brought  in  justice's  court.  The  amended  com- 
plaint <A  which  the  case  came  to  tbe  district 
court  alleged  a  demand  for  possession  unless 
defendant  paid  tbe  rent  his  refusal  to  sur- 
render or  pay,  and  his  retention  of  the  prem- 
ises until  he  was  compelled  to  give  them  up  by 
legal  process.  .  Defendant  contended  that  tbe 
right  of  possession  of  the  premises  having  been 
disposed  of,  the  district  court  had  no  jurisdic- 
tion to  entertain  the  cause  upon  the  question  of 
rent  only.  Held  that,  since  the  complaint  was 
sufiScient  to  characterize  the  action  as  for  an 
unlawful  detainer  after  default  in  the  payment 
of  rent,  and  as  in  such  an  action  recovery  of 
rents  is  not  dependent  upon  the  recovery  of 
possession,  the  district  court  bad  .  jurisdiction 
to  entertain  the  cause  upon  the  question  of 
rent  only;  it  being  "consistent  with  the  case 
made  by  the  coimjplaint  and  embraced  within 
the  issues^'  under  Bev.  Codes,  {  6713,  providing 
that  the  court  may  grant  plaintiff  any  such  re- 
lief. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  »  1217-1241,  1243-1269; 
Dec  Dig.  «S=»2»1.I 

S.  La!(dix>rd  and  Tenant  4s»291— UnIiAW- 
ruii    DrcAiNBB  — Action  — Bboovekt    of 
BsifTs — Conditions  Pkecedent. 
Under  Rev.  Codes,  i  7283,  providing  that  In 
an   action  for   unlawful   detainer   the  jury   or 
court  shall  find  the  amount  of  any  rent  due,  if 
tbe  alleged  imlawfnl  detainer  be  after  default 
in  the  payment  of  rent,  in  such  an  action,  to 
support  a  recovery  of  rents,  it  was  requisite 
for  the  plaintiff  to  establish,  and  for  the  jury 
to  fitad,  that  there  had  been  an  unlawful  de- 
tainer.    . 

[Ed.  Note. — For  othw  cases,  see  Landlord  and 
Tenant  Cent  IMg.  {{  1217-1241,  1243-1269; 
Dec.  Dig.  <8s»291.] 


4.  Afpkal  and  Bbbob  CS9882— iRvncD  Eb- 

BOB— Exclusion  or  Evidenck. 

An  appellant  cannot  predicate  error  upon 
the  exclusion  of  evidence  which  was  rejected 
upon  his  own  objection. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  3591-3610;  Dec:  Dig. 
<S=3882.] 

5.  Landlobd  and  Tenant  <S=»159— Tbhart's 
Bight  to  Repaik— Statutes. 

Under  Bev.  Codes.  ISJi  5226,  5227,  providhig 
that  the  lessor  of  a  building  intended  for  the  oc- 
cupation of  hnman  beings  must  put  it  into  con- 
dition for  such  occupation  and  repair,  all  sub- 
sequent dilapidations  rendering  it  untenantable, 
and  that  if  within  a  reasonable  time  after  no- 
tice to  the  lessor  that  he  onght  to  repair,  he 
neglects  to  do  so,  the  lessee  may  repair  himadf 
where  the  cost  will  not  be  greater  than  one 
n-onth's  rent  and  deduct  the  expense  from 
tiie  rent  or  vacate  the  premises,  in  which  case 
he  shall  be  discharged  from  further  payment  of 
rent  or  performance  of  other  conditions,  where 
a  landlord  fails  to  repair  after  notice,  the  ten- 
ant may  himself  repair  within  the  limits  stat- 
ed, or  move  out  but  he  has  no  redress  in  dam- 
ages for  injury  to  person  or  property  consequent 
ci)on  the  landlord  s  failure  to  repair. 

[ICd.  Note.— For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  H  673,  606,  611;  Dec.  Dig. 
«3>169.] 

6.  LANDI.OBD  AND  TENANT  «=3l69— BEPAIBS— 

Statotb. 

Under  Bev.  Codes,  S  5227,  providing  that, 
if  within  a  reasonable  time  after  notice  to  the 
lessor  of  dilapidations  which  he  ought  to  re- 
pair he  neglects  to  do  so,  the  lessee  may  repair 
hunself  where  snch  repaits  do  not  require  an 
expenditure  greater  than  one  month's  rent  and 
deduct  the  expense  from  the  rent,  where  a  ten- 
ant gave  notice  in  March  of  neied  of  repairs, 
and,  upon  the  landlord's  failure  to  remedy  the 
condition,  repaired  the  premises  himself  at  a 
cost  not  exceeding  a  month's  rent  a  subsequent 
dilapidation,  occurring  in  April  or  May,  could 
be  similarly  repaired  by  the  tenant  after  notioe 
to  the  landlord,  enabling  him  to  deduct  the 
amount  from  the  rent,  even  though  the  cost  of 
both  repairs  together  exceeded  one  month's  rent 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  H  573,  608^  611;  Dec  Dig. 
<8=>169.] 

Appeal  from  District  Court,  Silver  Bow 
County;  J.  J.  Lynch,  Judge. 

Action  by  Mary  Bush,  executrix,  against 
Charles  A.  Baker.  Terdlct  for  plaintiff,  and, 
from  an  order  granting  defendant's  motion 
for  new  trial,  she  appeals.    Affirmed. 

Peter  Breen,  Nolan  &  Donovan,  and  N.  A. 
Boterlng,  all  of  Butte,  for  appellant.  James 
H.  Baldwin,  of  Butte,  for  respondent 

SANNEB,  J.  [1]  Appeal  from  an  order 
granting  a  motion  for  a  new  trial.  Tbe 
grounds  assigned  in  the  notice  of  intention 
were:  Insufficiency  of  tbe  evidence  to  justi- 
fy the  verdict,  that  tbe  verdict  is  against 
law,  and  errors  of  law  occurring  at  the  trial. 
The  first  of  these  grounds  is  not  before  us, 
because  the  motion  was  beard  on  tbe  minutes 
of  the  court  by  a  judge  who  did  not  preside 
at  the  trial,  and,  as  conceded  on  oral  argu- 
ment by  both  parties,  it  was  not  and  could 
not  have  been  granted  for  insufficiency  of 
the  evldencel  Tbe  second  ground  is  plainly 
without  merit    The  respondent  does  not  In- 
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(Jlcate,  nor  does  t&e.iweort  dlsdoee^  any  oo^ 
trarlety  between  the  verdict  and  tbe  Instruc- 
tions. A  verdict  Is  "against  law,"  In  tbe 
sense  of  section  67d4  of  the  Bevlsed  Codes, 
only  wben  it  Is  contrary  to  the  law  of  the 
case  aa  given  to  the  Jnry  in  the  InstructionB. 
Allen  ▼.  Bear  Creek  Coal  Co.,  43  Mont.  269, 
116  Pac.  673;  Prevlslch  v.  Butte  Blectrlc 
By.  Co.,  47  Mont.  170,  IBl  Pac.  25 ;  Melzner 
V.  Baven  Copper  Co,  47  Mont.  351,  132  Pac. 
552.  It  remains,  then,  to  ascertain  whether 
the  order  appealed  fr.om  can  be  justified  be- 
cause of  errors  of  law. 

The  cause  originated  in  the  Justice  court 
upon  a  complaint  which  alleged  the  letting  of 
a  certain  dwelling  to  the  defendant,  his  fail- 
ure to  pay  the  rent  stipulated  in  the  lease, 
the  amount  of  such  rent  due^  service  on 
July  6,  1911,  of  a  written  demand  that  he 
pay  tbe  rent  due  or  quit  the  premises,  his 
refusal  to  do  either,  and  that  he  "unlawfully 
holds  and  continues  in  the  possession  of  the 
said  premises  •  •  •  without  permission 
of  tbe  plaintiff."  Tbe  jprayer  was  "tor  the 
sum  of  $290,  rent  due^  for  the  restitution  of 
the  said  premises,  and  for  costs  of  suit"  Is- 
sue was  joined  and  the  cause  tried  before  the 
justice  of  tbe  peace,  who,  on  August  7, 1911, 
found  all  tbe  allegations  of  the  complaint  to 
be  true,  "and  that  the  defendant  unlawfully 
holds  possession  of  the  premises  described  in 
tbe  complaint  after  default  in  the  payment  of 
rent,"  and  adjudged  "that  tbe  plaintiff  do 
have  and  recover  •  •  *  the  irassesslon" 
of  tbe  premises  "and  tbe  sum  of  |290  as 
rent" 

The  defendant  appealed  to  tbe  district 
court,  and  in  that  court  an  amended  com- 
plaint was  filed  wblcb  differs  from  the  origi- 
nal complaint  in  its  failure  to  spedQcally 
state  that  the  defendant  was  holding,  or  ever 
had  held,  possession  without  tbe  plaintiff's 
permission ;   but  it  alleges  that: 

"Tbe  defendant  refused  to  deliver  up  the 
po6session   of   the   said   premises   until   on    or 

about  the  day  of  April,  1912,  when  he 

was  compelled  so  to  do  by  process  of  court 
duly  issued  herein." 

Tbe  defendant  answered:  (1)  Denying  any 
default  in  the  payment  of  rent,  service  of  no- 
tice to  pay  or  quit  or  voluntary  surrender 
<tf  tbe  pr^nises,  and  alleging  a  forcible  evic- 
tion therefrom ;  (2)  asserting  a  counterclaim 
for  damages  based  upon  averments  that  It 
was  the  duty  of  the  plaintiff  to  ke^  the 
premises  habitable  by  repairing  all  subse- 
quent dilapidations  not  of  defendant's  caus- 
ing, which  rendered  them  untenantable,  that 
after  be  entered  into  possession  such  dllapi- 
dations  occurred  In  the  months  of  March, 
April,  May,  and  June,  1911,  which  the  plain- 
tiff refused  on  notice  to  repair,  and  which 
tbe  defendant  was  obliged  to  repair,  to  his 
total  cost — not  exceeding  the  monthly  ren- 
tal in  any  one  month — in  the  sum  of  |290; 
(3)  asserting  a  counterclaim  for  damages 
baaed  upon  averments  that  the  place  was 
leased  to  bim.ta  tie  used  in  part  as  a  tooia' 


Ing  house,  andtbat,  on.  account  of  tbe  plain- 
tifTs  failure  to  -  correct  tb^  dilapidations 
above  referred  to,  defendant  lost  the  use  of 
tbe  rooms  and  tbe  rents  and  lurofits  which 
would  have  accrued  to  him  from  the  same; 
(4)  asserting  a  counterclaim  fpr  damages  in 
the  sum  of  $150,  based  upon  injury  to  his 
furniture  due  to  water  and  plaster  falling, 
in  consequence  of  piaintifTs  failure  to  r^alr 
the  dUapidatioos  above  referred  to.  Tbe 
plaintiff  by  reply  put  in  issue  all  tbe  affirma- 
tive allegations  of  tbe  answer. 

Upon  the  trial  tbe  presiding  Judge  ruled 
that,  pbssesslon  o{  tbe  premises  having  been 
restored  to  the  idalnttff,  tbe  issue  of  unlaw- 
ful detainer  was  no  longer  in  the  case  and 
restricted  tbe  plaintiff's  evidence  to  tbe  issue 
of  unpaid  rent  He  also  refused  to  admit 
any  testimony  in  support  of  tbe  defendant's 
last  two  counterclaims.:  At  tbe  dose  of  all 
the  evidence,  the  defendant  moved  for  a  di- 
rected verdict,  upon  the  ground  that  the 
amended  complaint  and  the  case  made  under 
it  constituted  a  material  and  fatal  departure 
from  the  cause  of  actlm  u  originally 
brought  This  was  overruled,  and  the  court, 
by  instructions  given  and  refused,  authorized 
the  Jury  to  find  a  verdict  for  rent  only,  and 
denied  the  right  of  defendant  to  have  an 
offset  for  repairs  in  excess  of  $72.50,  the 
amount  of  one  month's  rent  The  Jury  re- 
turned a  plaintiff's  verdict  for  $217US0  on 
which  Judgment  was  entered. 

Tbe  contentions  are  that  the  motion  for 
new  trial  was  properly  granted  because  the 
trial  court  erroneously  permitted  the  case  to 
go  to  tbe  Jtuy  as  an  action  for  rent  only,  be- 
cause the  rtdlngs  rejecting  evidence  in  sup- 
port of  defendant's  last  two  counterclaims 
were  incorrect,  and  because  the  trial  court 
was  wrong  in  holding  that,  under  the  dr- 
cumstancea  presented,  the  defendant  could 
not  recoup  from  rentals  more  than  $72.50, — 
tbe  amount  of  <Hie  month's  rent, — ^for  tbe 
repairs  made  by  bim. 

[2-4]  1.  In  support  of  the  first  contention, 
it  is  Buggeiitcd  that  the  action  as  brought  and 
determined  in  the  Justice's  court  was  for  an 
unlawful  detainer  under  subdivision  2  of  seo^ 
tion  7271  of  the  Bevlsed  Codes;  as  such  it 
came  to  the  district  court,  and  tbe  Jurisdic- 
tion of  that  court  was  limited  to  tbe  retrial 
of  the  cause  as  presented  to  the  Justice's 
court;  but  to  state  a  cause  of  action  under 
subdivision  2  of  section  7271  it  must  be  al- 
leged that  the  holding  of  possession  after  de- 
fault of  rent  was  without  permission  of  tbe 
landlord,  and,  as  there  is  no  such  allegation 
in  tbe  ammded  complaint.  It  was  fatally  de- 
fective, and  upoii  Its  filing  the  dlsMct  court 
lost  jurisdlGti<m  of  the  cause.  Tbla  reason- 
ing cannot  be  ilpbeld.  The  amended  com-, 
plaint  alleges  a  demand  for  possessian  unless 
the  defendant  pay  tbe  tent,  Ida  refusal  to 
surrender  or  pay,  and  bis  retention  of  the 
premises  until  he  was  cmnpelled  by '  legal 
ptooesB  ta  gi^e  them  v.9,  Thia  woidd  car- 
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talRly  Imply  tbat  IiIb  possession  after  isadb 
demand  was  without  the  plaintiff's  permis- 
sion, and  It  was  sufSdent,  In  cmmection 
with  the  other  allegations  of  the  amended 
complaint,  to  characterize  the  action  as  for 
an  unlawful  detainer  after  def anlt  in  the 
payment  of  rent  In  snch  an  action — as 
shown  by  section  7283,  Revised  Codes — ^three 
things  are  recoverable,  viz.,  rents,  restitntion 
of  the  premises,  and  damages;  and,  while 
the  recovery  of  all  these  in  this  particular 
kind  of  action  is  dependent  upon  the  fact 
of  the  nnlawful  detainer,  they  are  not  de- 
pendent upon  each  other.  Bents,  particu- 
larly, sound  In  ocmtract;  they  constitute  a 
cause  of  action  in  themselves  without  re- 
gard to  unlawful  detainer;  they  are  recov- 
erable In  such  an  action  as  this  because  the 
statute  so  declares,  and  so  far  are  they  from 
being  dependent  upon  the  right  to  restitution 
that  the  tenant,  by  paying  them  with  in- 
terest and  the  damages,  if  any,  caused  by  the 
unlawful  detainer,  may  prevent  a  restitution 
as  well  as  the  highly  penal  Judgment  other- 
wise possible.  If  therefore  in  the  present 
instance  it  had  become  manifest  in  the  Jus- 
tice court,  either  from  amended  pleadings  or 
from  the  evidence,  that  the  plaintiff  oould 
not  establish,  or  desired  to  waive,  bis  right 
to  restitution  and  damages,  it  was  still  le- 
gally possible  for  the  case  to  proceed  to 
Judgment  upon  the  cause  of  action  for  rent ; 
and,  if  this  could  be  done  in  the  Justice 
court,  it  could  be  done  on  appeal  in  the  dis- 
trict court,  since  that  court  proceeds  de  novo 
with  power  over  the  cause  neither  greater 
nor  less  than  the  Justice's  court  Touching 
a  similar  situation  to  the  one  at  bar,  the  Su- 
preme Court  of  North  Dakota  said: 

"The  question  whether  defendant  was  entitled 
to  possession  when  the  action  was  oommenced 
became  immaterial.  The  statute  permits  a 
cause  of  Miction  for  unpaid  rent  to  be  joined 
with  a  cause  of.  action  for  forcible  detainer. 
The  right  of  possession  having  been  disposed 
of,  the  action  did  not  abate  96  far  as  the  is^ 
sue  as  to  the  nonpayment  of  roit  was  con- 
cerned. Section  8409,  Revised  Codes  19G5,  au- 
thorized the  joinder  of  a  canse  of  action  for  rent 
with  one  of  possession.  The  iaictiDn  is  strictly 
one  for  possession  based  on  a  wrongful  detainer, 
and  a  recovery  for  rent  is  permitted  in  con- 
nection therewith.  The  cause  of  action 'for  rent 
was  rightfully  joined  at  the  commencement  of 
the  action,  and,  because  the  question  of  pos- 
session has  been  determined  b^  the  witluirawal 
of  defendant  from  the  premises,  we  discover 
no  reason  why  the  action  should  not  continue 
in  order  that  all  the  Issues  properly  in  the 
case-  may  be  speedily  disposed  of."  McLain  v. 
Nurnberg,  18  N.  D.  144,  112  N.  W.  243. 

In  our  opinion  the  trial  Judge  bad  Juris- 
dlctton  to  entertain  the  cause  upon  the  ques- 
tloa  of  rent  only;  it  was  "consistent  with 
tbe  case  made  by  the  oomplalut  and  embrac 
ed  witbln  the  issues.'!  Be^,  Codes,  {  6713. 
Our  statute  is  ao  worded,  however,  that  to 
support  a  recovery  of  rents  in  this  action,  it 
was  requisite  for  the  plaintiff  to  establish, 
and  for  tbe  Jury  to  find,  that  there  bad  been 
SA  .u;Uaw£ul  detalaeiu  ..Fayujre  on  ;tbe  part 


of  the  trial  court  to  petndt  tbis  was  error. 
But  the  error  was  not  available  to  the  de- 
fendant upon  his  motion  for  new  trial  and 
cannot  be  urged  here  because  it  was  upon 
his  objection  tbat  the  evidence  tendered  by 
tbe  plaintiff  to  establish  the  unlawful  de- 
tainer was  rejected,  and  with  his  acquies- 
cence the  trial  court  proceeded  to  the  close 
of  the  evidence  upon  the  theory  that  tbe 
only  issue  was  the  amount  of  rent  due. 
Dempster  v.  Oregon  Short  Line  B.  B.  Co.,  ST 
Mont  335,  96  Pac.  717. 

[S]  2.  Tbe  rulings  refusing  to  admit  tbe 
evidence  in  support  of  the  last  two  counter- 
claims were  Justified  by  almost  unbroken  au- 
thority. The  statutes  und»'  which  the  right 
to  recover  upon  these  counterclaims  is  as* 
serted  are  sections  5226  and  6227  of  the  Be- 
vlsed  Codes.  These  sections,  as  we  are  told 
in  the  report  of  the  Code  Commission,  were 
taken  from  California,  and  investigation  dis- 
closes that  they  came  to  us  with  a  construc- 
tion upon  them  which  leaves  no  room  for 
doubt  Van  Every  v.  Ogg,  59  CaL  563 ;  6ie- 
ber  V.  Blanc,  76  Cal.  173,  18  Paa  260;  Cal- 
lahan V.  Lougbran,  102  Cal.  476,  86  Pac 
835.  This  construction  is  to  the  effect  that, 
if  tbe  landlord  falls  to  repair  after  notice, 
the  tenant  may  himself  repair,  within  a  cer- 
tain limit  or  move  out;  but  be  has  no  re- 
dress in  damages  for  injury  to  person  or 
property  consequent  upon  the  landlord's  fail- 
ure to  repair.  Whether  this  construction  be 
right  or  not  it  was  presumably  adopted  with 
the  sections  themselves.  It  constitutes  a  rule 
of  property,  and  the  courts  of  this  state  are 
without  authority  to  alter  it 

[1]  3.  Tbe  dilapidations,  the  cost  of  repair- 
ing which  v(ras  sought  to  be  offset  against 
the  rent,  are  rather  vaguely  pleaded  as  to 
tbe  time  of  their  occurrence,  and  the  testi- 
mony touching  the  cost  and  payment  for  tbe 
repairs  seems  somewhat  obscure.  It  is  de- 
duclble  from  the  record,  bo-vvever,  that  these 
dilapidations  were  of  a  character  to  render 
the  premises  untenantable,,  and  that  some  of 
them  occurred  in  March,  1911,  after  the 
lease  was  execiited,  some  in  April,  aM  some 
in  May.  Notice  of  these  in  March  and  April 
seems  to  have  been  given  to  tfa«  plalntlfl« 
and,  according  to  the  testimony  of  defend- 
ant she  told  him  to  go  ahead  and  fix  thln^ 
up  and  sbe  would  see,  or  try  to  see,  that  be 
was  reimbursed.  If  this  be  true,  the  llmita<> 
tion  expressed  in  section  5227,  Bevlsed  Oodesi 
wUch  was  the  basts  for  the  position  taken 
by  the  trial  court,  would  not  be  applicable. 
Ignoring  the. statement  imputed  to  the  plaih' 
Uff,  however,  still  it  is  not  clear  tbat  the  cost 
of  r^alring  tbe  dilapidations  occurring  la 
any  one  month  would  or  did  exceed  $72.60, 
tbe  amount  of  <ane  month's  rent  though  tho 
total  <iost  of  reimiring  all  of  them  did:  ex- 
ceed such  amount  The  Bta4:ute  requires  the 
landlord  to  repair  all  dilapidatiotaa  whi^ib 
render  the  premises  untenaitfable,  occur- 
ring without  tbe  iault  ol  tbe  tebant;  audi 
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upon  the  landlord's  refusal'  so  to  do,  it  an- 
thorlzes  the  tenant  to  make  repairs  costing 
uot  to  exceed  one  month's  rent.  ObTlously 
this  means  tliat,  U  a  dilapidation  occurs 
which  it  will  require  more  than  the  amount 
of  a  month's  rent  to  repair,  the  tenant  may 
not  repair  it  at  the  expense  of  the  landlord ; 
but  it  does  not  mean  that,  if  a  dilapidation 
occurs  in  March  and  is  repaired  by  the  ten- 
ant after  refusal  of  the  landlord  at  a  cost 
not  to  exceed  one  month's  rent,  a  subsequent 
dilapidation  occurring  in  April  or  May  can- 
not be  similarly  repaired,  even  tboo^  the 
cost  of  both  together  exceed  the  amount  of 
one  month's  rent  When,  therefore,  under  the 
conditions  deducible  from  this  record,  the 
trial  Judge  told  the  jury  that  they  conld  not 
allow  defendant's  expenditures  fi>r  repairs  to 
a  greater  amoont  than  $72.60  or  one  month's 
rent,  we  think  there  was  error  for  which  a 
new  trial  was  warranted. 

The  order  appealed  from  Is  therefore  af- 
firmed. 

Affirmed. 

BHANTLY,  0.   J.,   and  HOLLOWAT,  J., 

concur. 


STATB  ex  reL  MANNIX  T.  DISTRICT 
COURT  OF  FOURTEENTH  JUDICIAL 
DIST.  IN  AND  FOR  BROADWATER 
COUNTY  etaL    (No.  8701.) 

(Supreme  Court  Of  Montana.    Oct  21,  1915.) 

1.  JnnoES  <S=925— Spxoial  Judox— Tkbioka- 

TION  OF  AUTHOBTTT. 

Except  as  provided  in  Const  art  8,  $  12, 
and  R«v.  Codes,  H  6270,  7140,  7484,  it  is  the 
duty  of  a  judge  to  hear  and  determine  all  legal 
proceedings  properly  cognizable  in  bis  district, 
and  the  right  of  litigants  to  bave  falm  do  so ;  so 
that,  there  having  been  no  change  of  venue,  but 
a  judge  of  another  district  called  in,  he,  after 
making  an  order  in  a  probate  proceeding  there 
pending,  cannot,  after  his  return  to  bis  own 
district,  there  at  chambers  make  further  orders 
in  such  proceeding,  the  resident  judge  oE  the  dis- 
trict in  wtiicb  the  proceeding  is  pending  being 
present  therein,  ana  not  disqualified. 

[Ed.  Note. — For  other  cases,  see  Judges,  Cent 
Dig.  |§  99-106;   Dec.  Dig.  «=»25.] 

2.  CouBTs  <8=>481— Review  of  Oddebs-^Au- 

THORITT  or  OtHEB  JUDOK. 

'  - '  An  exception  to  the  rtile  that  one  judge 
may  not  review  the  action  ofanotlier  judge  of 
co-ordinate  jurisdiction,  especially  when  such  ac- 
tion results  in  an  order  or  judgment  reviewable 
on  appeal,  is  where  the  judgment  or  order  is 
without  jurisdiction. 

[Ed.  Note.— For  other  easc»,  see  Courts,  Cent 
Dig.  IS  1279-1287;   Dec.  Dig.  «=>4S1.] 

ft.  JTrDOMxirr  «=9340  —  Review  of  Judge's 

AOTIOBT— 'REGUI.AB'  AND  SpBCIAI.  J0DGB. 

'  A  judge  can  grimt  relief  from  a  void  or 
voidable  judgment  or  order  made  by  ^him,  or, 
what  is  the  same  thing,  by  a  judge  who  for  the 
time  being  was  performing  his  functions;  this 
being  bat  the  mere  ezerdse  of  a  legitimate  con- 
,trol  over  the  proceedings  of  ;that  court 

(Ed.  Note.— For  other  qases,  see  Judement, 
Cent,  Dig.  I  666;   Dec.  Dig.  <8=»340.] 


4.  Jttdoes  ®3»25— Speoiai/  Jttdok— Natube  or 

Authority. 

A  judge  of  one  district,  called  into  another 
district  to  dispose  of  a  motion  to  vacate  an  or- 
der made  by  one  for  the  time  being  performing 
the  functions  of  the  judge  of  that  district  acts 
as  the  judge  of  that  district,  and  not  as  a  j'udge 
reviewing  the  action  of  a  judge  of  co-ordinate 
jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Judges,  Cent 
Dig.  H  9&-106;    Dec.  Dig.  «=>25.] 

6.  Evidence  €=82— Pkesumption— Judiciai. 

Pboceedings— PzACE  OF  Heabing — ^Notice. 
Presumably  a  hearing  was  at  the  place  fix- 
ed by  the  order  for  the  hearing. 

[Ed.  Note.— For  other  cases,  see  E)vidence, 
Cent  Dig.  §  104;   Dec.  Dig.  «=»82.] 

6.  Motions  <S=»59  —  Sbttino  aside  Obdeb  — 
Matter  Apfabent  of  Record. 

The  notice  of  a  hearing  in  a  probate  mat- 
ter outside  the  district  where  the  proceeding 
was  pending,  being  part  of  the  record,  discloses 
on  its  face  that  the  order  on  the  hearing  is 
void  for  want  of  jurisdiction ;  so  tiiat  it  should 
be  set  aside  on  motion. 

[Ed.  Note.— For  other  eases,  see  Motions, 
Cent.  Dig.  {g  78-81 ;  Dec.  Dig.  «8=»59.] 

7.  Motions  <8=>69— SxmNa  abide  Obdeb  — 
Jubisdictton. 

It  appearing  on  a  motion  to  vacate  ex 
parte  orders  in  a  probate  matter,  ostensibly 
made  in  the  district  where  the  proceeding  was 
pending,  that  tbey  were  made  outside  it,  and 
without  any  authority  whatever,  they  should  be 
vacated  on  motion  in  the  court  where  they  were 
ostensibly  made,  and  this  even  as  to  such  of 
them  as  were  appealable,  bat  not  appealed 
from. 

[Ed.  Note.— For  other  cases,  see  Motions, 
Cent  Dig.  f  §  73-81 ;   Dec  Dig.  «=»59.] 

8.  Courts  «=»207— Supbeme  Court— Supeevis- 
ORT  Control. 

Where  orders  in  .au  administration  pro- 
ceeding, long  pending,  were  made  without  any 
authority,  the  order  denying  motion  to  set  them 
aside  being  unappealable,  tbe  Supreme  Court 
will  grant  summary  relief  nnder  Its  supervisory 
power. 

[Ed.  Note,— For  other  cases,  see  Courts,  Dec. 
Dig.  «=»207.] 

Supervisory  control  by  tbe  State,  on  tbo 
relation  of  Con  Mannlz,  against  the  District 
Court  of  the  Fourteenth  Jodldal  District 
in  and  for  the  County  of  Broadwater  and 
others.    Writ  granted. 

Walsh,  Nolan  &  Scallon,  of  Helena,  for 
relator.  H.  O.  Mclntlre,  of  Helena,  for  re- 
spondents. 


BRANTLY,  C.  J.  Supervisory  control, 
W.  B.  Doieuty  died  testate  In  Broadwater 
county  In  1910,  and  oii  November  22d  of  that 
year  the  district  court  of  the  Fourteenth 
district,  sitting  at  Townsend,  in  Broadwater 
county,  having  jurisdiction  of  the  estate,  ad- 
mitted the  will  to  probate,  and  in  accordance 
with'  tbe  wish  of  the  decedent  as  expressed 
therein,  appointed  Isabel  Dolenty,  the  sur- 
viving wife,  executrix.  As  required  by  the 
order  of  appointment,  she  gave  bond  in  the 
sum  of  $50,000.  Since  that  time  the  estate 
has  been  in  process  of  administration. 
Thougli,  as  shown  by  the  report  of  the  ai>- 
praisers,  the  value  of  the  estate  was  $109,- 
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84S^,  the  testator  waa  greatly  In  debt,  to 
sacb  an  extent,  in  fact,  as  is  apparent  from 
the  several  reports  of  the  executrir  made 
from  time  to  time  exMbiting  the  claims  of 
creditors  and  the  expenses  of  administration 
already  incurred  and  estimated  as  hereafter 
necessary,  that  the  assets  of  the  estate  are 
not  suificlent  to  pay  the  unsecured  creditors 
in  full.  The  estate  is  therefore  insolvent. 
On  October  14,  1913,  the  executrix  presented 
her  petition  to  the  court,  exhibiting  the  con- 
dition of  the  estate,  and  asking  for  an  order 
authorizing  her  to  seU  all  of  the  property, 
real  and  personal,  belonging  to  the  estate, 
in  such  maaner  as  the  court  might  direct,  to 
pay  such  of  the  claims  as  still  remain  out- 
standing, some  of  the  secured  claims  having 
in  the  meantime  been  paid.  Such  proceed- 
ings were  had  that  on  December  Ist  the  court 
made  the  order  prayed  for.  It  authorized 
the  executrix  to  sell  for  cash  all  the  proper- 
ty at  public  or  private  sale  as  she  might  deem 
best  for  the  interest  of  the  estate.  It  direct- 
ed that  the  sale  be  made  not  later  than  April 
1,  1914,  and  reaidred  the  executrix  to  give  a 
supplementel  bond  in  the  sum  of  $25,000.  It 
further  directed  that,  if  the  sale  could  not 
be  made  prior  to  April  1,  1914,  the  executrix 
should  sell  the  property  at  public  auction 
not  later  than  June  Ist  This  order  was 
made  by  Hon.  W.  A.  Clark,  one  of  the  Judges 
of  the  Fifth  district  who  was  at  the  time 
presiding  and  holding  court  in  Broadwater 
county  in  place  of  Hon.  John  A.  Matthews, 
the  Judge  elected  for  the  Fourteenth  district, 
who  was  then  absent  but  not  disqualified. 
Hon.  J.  M.  Clements  is,  and  at  the  times  re- 
ferred to  hereafter  was,  one  of  the  Judges 
of  the  First  district  wUch  is  composed  of 
the  county  of  Lewis  and  Clark.  Hon.  Geo. 
W.  Pierson  is  one  of  the  Judges  of  the  Thir- 
teenth district  which  Is  composed  of  the 
counties  of  Tellowstohe,  Big  Horn,  and  Car- 
bon. Prior  to  April  16, 1914,  Judge  Clements 
had  been  requested  by  Judge  Matthews  to 
hold  court  In  Broadwater  county  for  the  dis- 
position of  matters  not  connected  in  any  way 
with  the  administration  of  the  Doleuty  es- 
tate. Pursuant  to  the  request  so  made.  Judge 
Clements  was  holding  court  at  Townsend  for 
Judge  Matthews  on  April  16th.  Upon  ap- 
plication of  the  executrix  h^  made  an  order 
modifying  the  order  of  sale  made  by  Judge 
Clark  on  December  1,  1913,  by  extending 
the  time  within  which  she  might  make  the 
sale  until  October  1,  1914.  Thereafter,  on 
September  26th,  upon  application  by  the 
executrix,  Judge  Clements  made  a  second 
order  extendiog  the  time  within  which  the 
sale  could  be  made  to  November  2d.  Under 
the  order  of  Judge  Clark  as  modified  by  these 
orders  of  Judge  Clements,  and  on  October 
24th,  the  executrix  sold  at  public  auction 
certeln  real  property  belonging  to  the  estate. 
She  filed  her  report  with  the  derk  at  Town- 
send,  with  her  objections  to  the  conflrmatton 
of  the  sale.  Judge  Clements  by  order  fixed 
the  bearing  thereon  |or  November  21,  1914, 


and  directed  notice  to  be  publlsbed  that  the 
hearing  would  take  place  at  Helena.  At  the 
hearing  he  refused  to  confirm  the  saJe,  and 
directed  the  executrix  to  accept  an  offer  then 
made  in  writing  by  Laura  T.  Galen  to  pay 
for  the  property  a  price  more  than  10  per 
cent,  in  excess  of  the  bid  received  at  the  sale. 
He  further  directed  her  to  make  a  convey- 
ance to  Laura  T.  Galen.  This  was  thereaft- 
er done.  At  this  time  the  executrix  applied 
to  Judge  Clements  for  an  order  reducing  the 
amount  of  the  bond  wliicdi  she  had  given  at 
the  time  of  her  appointment  The  order  waa 
granted  reducing  the  amount  to  $10,000.  On 
December  28,  1914,  the  executrix  applied  for 
an  order  authorizing  her  to  transfer  to  one 
B.  A.  Klmpton  certain  real  property  belong- 
ing to  the  estate,  for  the  consideration  of 
$5,000.  Klmpton  was  a  creditor  of  the  estate 
to  the  amount  of  $4,667.75.  He  was  deslious 
of  purchasing  the  property,  and  had  stipulat- 
ed with  the  executrix  that  when  it  liad  been 
ascertained  what  pro  rata  of  his  claim  he 
would  receive  upon  final  distribution,  he 
would  credit  the  amount  of  it  upon  the  par- 
chase  price  and  pay  the  balance  in  cash.  An 
order  was  made  by  Judge  dements  author- 
izing the  transfer.  On  January  2,  1915,  up- 
on the  petition  of  the  executrix.  Judge 
Clements  made  an  order  reducing  the  amount 
of  her  supplemental  bond  to  $10,000.  AH 
these  orders  made  by  Judge  Clements,  ex- 
cept the  one  dated  April  16,  1914,  though 
ostensibly  made  at  Townsend  upon  applica- 
tions submitted  there,  were  in  fact  made  at 
Judge  Clemente'  chambers  at  Helena,  the 
various  applications  for  them  being  submit- 
ted to  him  at  Helena,  he  having  never  re- 
turned to  Townsend  after  April  16,  1914. 
So  far  as  appears,  the  orders  dated  subse- 
quent to  that  made  on  the  rei)ort  of  sale 
were  made  without  notice  and  without  ap- 
pearance by  any  creditor.  On  February  1% 
1915,  on  petition  of  Con  Mannlx  on  his  own 
behalf  as  a  creditor  of  the  estate,  and  on 
behalf  of  the  other  creditors,  the  court  at 
Townsend,  Judge  Matthews  presiding,  or- 
dered the  executrix  to  file  her  fourth  annual 
report  on  or  before  March  16th.  This  was 
done.  The  report  contained  a  detailed  state- 
ment of  her  receipts  and  disbursements  dur- 
ing the  preceding  year,  of  sales  of  property, 
including  the  two  made  to  Laura  T.  Galen 
and  E.  A.  Klmpton,  and  a  description  of  the 
property  remaining  unsold.  On  March  22d 
Mannlx,  for  himself  and  other  creditors,  filed 
a  motion  asking  that  aU  the  orders  made 
by  Judge  Clements,  except  the  one  dated 
April  16,  1914,  be  annulled  and  set  aside  on 
the  ground  that  Judge  Clements  was  with- 
out Jurisdiction  to  make  them.  Mannlx  also 
objected  in  writing  to  many  of  the  items  of 
the  account  among  others  to  the  Galen  and 
Klmpton  sales,  on  the  ground  alleged  in  the 
motion.  Insisting  that  the  orders  be  set  aslde^ 
and  the  executrix  charged  with  the  proper- 
ty as  if  it  had  not  been  sold.  For  some  rea- 
son not  disclosed  to  this  coor^  Judge  ^liatth- 
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ews,  tbongh'  not  -  diaqnallfied  to'  hear  the 
motion  and  objections,  called  in  Judge  Pier- 
son  to  hear  and  dispose  of  them.  Though 
It  was  admitted  then,  as  now,  that  the  or- 
ders were  made  as  alleged,  Judge  Plerson 
denied  the  motion,  holding  that,  as  Judge 
Clements  had  been  present  in  Townsend  on 
April  16,  1814,  when  he  made  the  order  of 
that  date,  he  acquired  Jurisdiction  by  virtue 
of  his  action  at  that  time  to  make  the  sub- 
sequent orders  at  his  chambers  in  Htiena. 
Judge  Plerson's  order  was  made  on  June  4, 
1915.  Up<Ht  a  sworn  application  In  the  form 
of  a  petition  by  Con  Mannlx,  the  relator, 
representing  himself  and  the  other  creditors 
of  the  estate,  setting  forth  the  tacts  re<dted 
above,  this  court  Issued  an  order  to  show 
cause  why  the  court  should  not  be  directed 
to  set  aside  the  order  of  Judge  Pierson  over- 
mling  relator's  moUon  and  vacate  the  orders 
complained  of.  On  the  day  fixed  for  the 
hearing  counsel  representing  the  court  and 
Judge  Pierson,  moved  that  the  order  to  show 
cause  be  quashed,  and  that  the  proceeding 
be  dismissed  on  the  ground  that  the  facts 
stated  do  not  warrant  any  relief.  The  mo- 
tion was  thereupon  submitted  for  final  deci- 
sion. 

[1]  Whether  It  was  within  the  power  of 
Judge  Clements  to  make  the  orders  com- 
plained of  depends  upon  what  power  he  ac- 
quired over  the  administration  proceeding 
as  a  whole  by  the  making  of  the  order  of 
April  16,  1914.  That  he  had  power  to  make 
this  order  cannot  he  questioned.  Be  was 
then  BittLog  at  Townsend,  and  properly  ex- 
ercising the  functions  of  Judge  Matthews. 
The  Constitution  confers  upon  a  district 
Judge  of  one  district  the  power  to  hold  court 
in  any  district  in  the  state,  in  place  of  the 
resident  Judge,  when  requested  by  the  resi- 
dent Judge,  and  makes  it  his  duty  to  do  so 
when  required  by  law.  Const,  art  8,  i  12. 
Section  6270  of  the  Revised  Codes  provides: 

"A  judge  of  the  district  court  of  any  judicial 
district  may  hold  the  district  court  In  any  coun- 
ty of  another  district  than  his  own  at  the  re- 
quest of  the  judge  thereof,  and,  upon  the  request 
of  the  Governor,  it  is  his  duty  to  do  so ;  and  in 
either  case  the  judge  holding  the  court  has  the 
same  power  either  in  court  or  chambers  as  a 
judge  thereof." 

Iiocal  Jorlsdilctlon  of  estates  is  in  the  coun- 
ty In  which  the  decedent  resided  at  the  time 
of  his  death,  wherever  it  may  have  occurred. 
Rev.  Codes,  (  7383.  When  the  local  Judge  la 
for  any  reason  disqualified  to  sit  in  probate 
proceedings  pending  or  about  to  be  instituted 
In  the  court  over  which  he  presides,  It  is  his 
duty  to  call  In  the  Judge  from  the  nearest 
adjoining  district  to  preside  in  such  proceed- 
ing. It  is  then  Incumbent  upon  the  request- 
ed Judge,  If  not  himself  disqualified,  to  obey 
the  request  and  conduct  the  proceeding  to  a 
conclusion.  Section  7484.  As  an  .alternative, 
under  the  same  clrciuustances,  an  order  must 
be  made  transferring  the  proceeding  to  an 
adjoining  county  In  another  district  The 
judge  presiding  in  the  adjoining  county  then 


has  the  same  Jurisdiction  over  it  as  if  the  ad- 
ministration had  been  originally  cognizable 
by  the  court  In  that  county.  Section  7485. 
These  provislODS  made  it  clear  that  the  Judge 
called  in  while  presiding  has  the  same  power 
over  any  action  or  proceeding  pending  therein 
as  he  has  over  proceedings  pending  in  his  own 
district  while  presiding  there.  They  also  make 
it  clear  that  this  power  is  only  temporary 
or  transitory,  and  cannot  endure  louger  than 
his  substitution  for  the  local  judge  continues. 
In  other  words,  when  he  leaves  the  district 
after  performlDig  the  duties  of  the  local  Judge 
for  the  time,  his  Jurisdiction  over  any  action 
or  proceeding  therein  ceases.  It  does  not  al- 
ter the  case  that,  while  there  he  may  have 
determined  a  question  raised  in  the  particu- 
lar action  by  demurrer  or  motion,  or  that  he 
has  made  an  order  In  a  probate  proceeding. 
The  local  Jurisdiction  over  the  action  pr  pro- 
ceeding is  not  thereby  changed  ao  tar  as 
thereafter  to  give  the  tempwary  Judge  om- 
trol  of  it  while  in  his  own  district  This  can- 
not be  the  result  in  any  case^  except  by 
change  of  venue  in  the  regular  way,  as  under 
section  7486,  supra,  or  the  provisions  relating 
to  change  of  venue  in  civil  or  criminal  cases. 
Under  our  plan  of  government  the  i>eople 
are  entitled  to  be  served  by  officers  of  their 
own  choice.  This  statement  is  exemplified  by 
the  various  provisions  of  the  Constitution 
for  local  government  through  the  instru- 
mentalities of  counties  and  municipalities  by 
the  people  residing  In  them.  It  is  also  ex- 
emplified by  the  provisions  relating  to  the 
creation  of  Judicial  districts  and  the  election 
of  a  Judge  in  each  of  them  by  the  i>eople  re- 
siding therein  to  preside  over  the  court  held 
at  the  seats  of  the  respective  counties  con- 
stituting the  district.  As  an  officer  of  one 
county  cannot  exercise  any  official  functions 
in  any  county  other  than  that  in  which  he 
was  elected,  neither  may  a  district  Judge  act 
Judicially  in  any  dlstdct  other  than  his  own 
or  In  relation  to  any  matter  pending  in  court 
therein  in  any  county,  except  when  authoriz- 
ed by  law  to  do  so,  and  in  the  manner  and 
under  the  limitations  prescribed.  On  this 
subject  this  court  in  Wallace  v.  Helena  Ry. 
Co.,  10  Mont  24,  24  Pac.  626,  said: 

"It  will  be  observed  that  the  Constitution  de- 
fines the  jurisdiction  of  the  district  courts  and 
of  the  judges  thereof,  and  jjrovides  for  one 
judge  in  each  district  to  exercise  these  judicial 
powers,  in  holding  court  and  otherwise,  as  pre- 
scribed by  the  Constitution.  The  judicial  pow- 
ers of  the  district  judge  for  each  district  are 
committed  to  one  chosen  person,  with  the  pro- 
vision that  'any  judge  of  the  district  court  may 
bold  court  for  any  other  district  judge.'  Under 
that  provision  it  is  clear  that  any  district  judge 
may  go  into  another  district  and  bold  court  for 
another  judge.  It  is  equally  clear,  also,  that 
without  a  provision  of  law  authorizing  it  a  dli»- 
trict  judge  would  not  have  authority  to  go  into 
another  district  and  exercise  his  judicial  func- 
tion's. The  jurisdiction  mast  be  conferred  by 
law." 

Primarily,  though  he  Is  classed  as  a  state 
officer,  he  is  such  only  for  the  purpose  of  ad- 
ministering Justice  in  bis  own  district    And, 


Digitized  by  ^OOQ IC 


766 


102  PACmO  RBPOKTBE 


(Mont 


thongh  the  process  of  his  court  extends  to 
all  parts  of  the  state  (Const  art  8,  S  11)> 
ordinarily  the  exercise  of  his  iwwer  Is  11m- 
Ited  to  the  territorial  botmdaries  of  bis  dis- 
trict 

The  provisions  for  temporary  service  by  a 
Judge  In  another  district  than  his  own,  and 
for  change  of  venue  In  partlcnlar  cases  and 
proceedings,  -were  devised  to  meet  condi- 
tions which  render  It  impossible  or  Improper 
for  the  local  Judge,  because  of  his  Interest 
or  other  disqualification,  to  take  cognizance, 
or  render  It  Improbable  that  one  or  the  other 
of  the  parties  to  a  controversy  can  have  a 
fair  and  Impartial  trial  when  a  Jury  is  neces- 
sary, and  a  Jury  free  from  prejudice  which 
exists  in  the  county  cannot  be  had.  And, 
though  these  provisions  relating  to  Judges 
confer  powers,  they  confer  them  with  limita- 
tions express  and  Implied.  A  Judge  cannot 
act  officially  in  another  district,  except  when 
requested  by  the  proper  authority  to  do  so; 
and  the  power  with  which  he  thereby  be- 
comes vested,  except  as  hereafter  noted,  con- 
tinues only  while  he  is  actively  engaged  In 
exercising  his  Judicial  functions  pro  tempore. 

The  extent  of  a  Judge's  power  at  chambers 
Is  defined  by  section  6314  of  the  Bevlsed 
Codes: 

"The  Judge  of  the  district  court  may  at  cham- 
bers isaae,  hear  and  determine  writs  of  manda- 
mus, quo  warranto,  certiorari,  probibituHi,  in- 
jimctlon  and  other  original  and  remedial  writs, 
and  also  all  writs  of  habeas  corpus  on  petition 
by,  or  on  behalf  of,  any  person  held  in  actual 
custody  in  his  district,  ana  grant  all  orders  and 
writs  which  are  usually  granted  in  the  first  in- 
stance upon  an  ex  parte  application,  and,  at 
chambers,  hear  and  dispose  of  such  orders  and 
writs;  and  may  also,  at  chambers,  make  any 
order,  issue  any  process,  and  hear  and  deter- 
mine any  matter  necessary  in  the  exercise  of 
his  powers  in  matters  of  nrobate,  or  in  any 
action  or  proceeding  provided  by  law.  If  a 
Jury  is  necessary  the  Judge  may  opoa  court  and 
obtain  a  jury  as  in  ouer  cases." 

Generally  speaking,  this  provision  can  have 
application  only  to  cases  and  proceedings 
pending  in  the  district  court  where  Jurisdic- 
tion has  regularly  been  obtained.  It  refers 
primarily  to  the  Judge  of  the  district  includ- 
ing the  particular  county  to  which  the  pro- 
ceedings properly  belong.  When  requested  to 
go  In  his  offldal  capacity  to  another  dis- 
trict he  possesses  in  this  behalf  for  the  time 
all  the  power  over  matters  properly  before 
him  he  has  when  to  his  own  district  over 
matters  pendtog  there;  but  his  power  at 
chambers  to  determtoe  any  matter  left  pend- 
tog In  the  district  toto  which  he  has  been 
called  ceases  when  he  has  returned  to  his 
own  district  To  state  the  proposition  to  an- 
other way:  When  «  Judg^  called  to  ceases 
to  hold  court,  the  causes  and  proceedtogs 
pending  and  undetermtoed  remain  as  they 
were  left  by  him,  to  t>e  determtoed  by  the  lo- 
cal Judge.  The  Jurisdiction  of  the  latter 
over  them  is  not  disturbed  or  modified  to  any 
way  Ijy  the  fact  that  the  vlsittog  Judge  has 
for  the  time  been  authorized  to  do  anything 
necessary  to  be  done  to  relation  to  them.   To 


this  general  statement  of  the  rule  there  may 
be  noted  these  exceptlMis:  When  a  Judge 
has  been  substituted  for  the  local  Judge  be- 
cause of  dlsqualtflcatlon  of  the  latter  In  a 
probate  proceeding,  as  to  that  proceeding  the 
substituted  Judge  must  under  section  7481^ 
supra,'  preside  thereto  until  It  has  been  con- 
cluded. This  the  statute  declares  to  be  his 
duty.  As  to  this  matter  his  power  at  cham- 
bers Is  defined  by  the  statute.  Bo  again,  U, 
under  the  same  condltlcm,  a  trial  to  a  civil 
case  has  been  conducted  to  final  Judgment 
by  a  substituted  Judge,  he  may,  tintil  the  mo- 
tion for  new  trial  proceedings  and  the  like 
are  disposed  of,  make  at  chambers  to  his  own 
district  such  ex  parte  orders  resting  to  ex- 
tensions of  time  and  the  like  as  may  be  nec- 
essary. Farleigh  v.  Kelly,  24  Mont  369,  62 
Pac.  495,  685.  He  may,  If  the  local  Judge  is 
disqualified,  dispose  of  the  motion  for  a  new 
triaL  Bev.  0>des,  S  7140.  It  may  also  be 
that  thongh  the  local  Judge  may  not  have 
been  disqualified  to  a  dvll  case,  the  Judge 
who  presided  at  the  trial  should,  if  not  him- 
self disqualified  to  the  meantime^  properly 
conduct  to  a  condusion  the  proceedtogs  on 
motion  for  a  new  trial,  because  he  is  best 
qualified  to  hear  and  dispose  of  them.  Hav- 
tog  assumed  to  conduct  the  case  to  Judgment 
it  would  seem  that  he  must  of  necessity  make 
a  complete  dlspo«dtlon  of  It  so  far  as  the 
trial  court  Is  concerned.  But  It  is  not  neces- 
sary to  discuss  and  define  to  this  case  the 
exact  extent  of  the  power  which  may  be  ex- 
ercised at  chambers  by  the  substituted  Judge 
to  these  and  like  matters  after  he  has  return- 
ed to  his  own  district  That  by  accident 
he  has  been  called  upon  to  make  some  order 
to  a  cause  or  proceedtog  In  relation  to  wliich 
the  local  Judge  was  not  disqualified  does  not 
authorize  him  to  retato  control  over  It  or  to 
totermeddle  with  It  to  any  way,  either  at  his 
chambers  in  his  district  or  by  assuming  to 
return  to  the  district  where  It  is  pendtog 
unless  an  emergency  occurs  such  as  is  pro- 
vided for  to  section  7140,  supra,  requirtog  a 
motion  to  be  disposed  of  which  he  may  hear 
and  'determtoe  at  chambers.  Elxcept  as  pro- 
vided by  the  Constitution  and  the  provisions 
of  the  Codes  dted  above,  it  is  the  duty  of  a 
Judge  to  hear  and  determtoe  all  legal  pro- 
ceedings properly  cognizable  to  his  own  dis- 
trict It  is  Qie  right  of  litigants  to  have  him 
do  so,  and  the  Judge  of  no  other  district  has 
the  right  to  toterfere  to  any  way. 

Judge  Clements  therefore  had  no  authority 
to  make  the  several  orders  complatoed  of. 
So  far  as  the  record  shows,  Judge  Matthews 
was  present  to  his  district  at  the  time  they 
were  made.  He  was  not  disqualified.  Juris- 
diction of  the  Dolenty  estate  was  vested  in 
him,  and  Judge  (dements  had  no  right  to  to- 
terfere. 

There  is  nothtog  to  the  case  of  Farleigh  v. 
Kelly,  supra,  upon  which  counsel  rely  to  Jus- 
tify his  action,  or  that  'will  uphold  It  to  any 
particular.  It  merely  decide^  that  when  a 
local  JudgO)  because  disqualified,  has  called 
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in  another  jodge'to  try  a  particular  case,  tbe 
substituted  judge  may  make  an  order  at 
chambers  In  hU  own  district  extending  the 
time  In  wblch  to  prepare  and  serve  a  bUl  of 
exceptions  on  motion  for  new  trial.  And, 
though  It  does  furnish  support  tot  the  prop- 
osition that  the  substituted  Judge  after  his 
return  to  his  district  may  make  any  order  at 
chambers  necessary  to  the  proper  conduct  of 
a  proceeding  or  case  properly  cognizable  by 
him,  he  Is  not  at  liberty  to  make  orders  re- 
lating to  others.  If  this  were  the  rule,  the 
greatest  confusion  would  result ;  for  the  ser- 
eral  parties  interested  might  apply  at  the 
same  time  to  Judges  of  two  adjoining  dis- 
tricts for  the  same  order.  A  difference  of 
opinion  In  the  two  Judges  would  result  In 
conflicting  orders  relating  to  the  same  mat- 
ter. 

[2-4]  It  remains  to  inquire  whether  this 
court  should  grant  the  relief  demanded.  It 
Is  undoubtedly  the  general  rule  that  one 
Judge  may  not  review  the  action  of  another 
Judge  of  co-ordinate  Jurisdiction,  especially 
When  Bu^  action  results  in  an  order  or  Judg- 
ment which  may  be  reviewed  on  appeal.  17 
Am.  &  JE}ng.  Ency.  Law  (6th  Ed.)  718;  Fisher 
V.  Hepburn,  48  N.  T.  41;  Warren  v.  Simon, 
16  S.  G.  3^.  Such  action  is  reviewable  only 
by  the  appellate  court..  There  are  excep- 
tions to  this  rule,  however.  Among  them  is 
the  case  in  which  the  particular  Judgment  or 
order  has  been  made  without  Jurisdiction. 
This  exception  is  recognized  In  Kamp  ▼. 
Kamp,  59  N.  Y.  212.  An  action  for  divorce 
had  proceeded  to  final  Judgment  which  made 
no  provision  for  alimony.  Later  the  plain- 
tiff made  application  for  alimony;  the  de- 
fendant appearing  and  resisting  it  There- 
upon proceedings  were  had  which  resulted 
in  an  order  granting  her  motion  and  fixing 
the  amount  of  her  alimony.  The  defendant 
thereafter  moved  before  another  Judge  that 
the  order  be  vacated  and  set  aside  as  void. 
The  motion  was  denied.  Upon  appeal  this 
order  was  reversed,  the  court  holding  that, 
though  the  first  order  was  appealable,  the 
Judge  to  whom  the  motion  to  vacate  was  ad- 
dressed should  have  granted  the  relief 
sought    The  court  said: 

"The  want  of  Jurisdiction  to  make  the  Orders 
and  give  the  judgment  complained  of  is  undoubt- 
edly available  to  the  defendant  as  a  defense  fo 
the  action  referred  to  in  the  papers  before  u» 
and  now  pending  against  him  to  enforce  them; 
but  he  is  at  liberty  by  a  more  direct  and  sum- 
mary proceeding  to  have  them  set  aside  and 
vacated,  and  the  fact  that  proceedings  are  in 
progress  to  enforce  them  is  a  reason  why  the 
court  should  iisteo  to  his  applicatioii." 

The  court  also  said: 

"Judgments  of  courts  proceeding  within  their 
jnrisdiction  cannot  be  questioned  collaterally  by 
other  tribunals,  except  upon,  appeal  upon  tbe 
ground  of  mistake  or  error;  but  judgments  by 
courts  having  no  jurisdiction  are  as  no  judg- 
ments, and  bind  no  one." 

If  this  announcement  of  the  rule  is  correct 
as  between  co-ordinate  Judges,  for  a  much 
stronger  reason  should  a  Judge  grant  relief 
fiom  a  void  or  voidable  Judgment  or  or^er 


made  by  himself,  or,  wKab  is  the  same  thing 
In  legal  theory,  by  a  Judge  who  for  the  time 
Is  performing  his  functions. 

While  Judge  Clements  is  sitting  in  Helena 
his  power  is  co-ordinate — that  is,  equal  in 
rank — with  that  of  Judge  Matthews  at  Town- 
send,  or  that  of  any  other  Judge  sitting  in 
his  place.  Whoever  may  be  the  Judge  presid- 
ing, he  does  not  sit  as  a  co-ordinate  Judge  of 
the  court  at  Townsend,  but  is  a  constituent 
part  of  the  court,  and  orders  and  Judgments 
made  by  him  are  orders  and  Judgmei^  of 
that,  and  not  of  a  co-ordinate,  court;  for 
a  court  cannot  be  co-ordinate  with  Itselt 
It  is  doubtless  true  that  In  districts  in  whidi 
there  are  two  or  more  judges  presiding  over 
distinct  departments,  such  Judges  occupy  the 
relation  of  co-ordinate  Judges,  in  the  sense 
that  neither  may  ordinarily  review  the  ac- 
tion of  the  other ;  but  this  is  not  tbe  situa- 
tion In  tbe  Fourteenth  district  Each  Judge 
who  lawfully  serves  there  serves  as  the  judge 
of  that  court  and  when  he  is  called  upon  to 
review  any  action  theretofore  taken  in  that 
court  by  himself  or  any  other  judge,  he  is, 
in  contemplation  of  law,  merely  exercising  a 
legitimate  control  over  the  proceedings  of 
that  court  When,  therefcwe.  Judge  Pierson 
was  called  to  dispose  of  relator's  motion,  he 
was  bound  to  consider  and  determine  the 
rights  involved  just  aa  tiiongh  he  had  been 
Judge  Matthews. 

[C-7]  All  of  the  orders  complained  of,  save 
one,  were  apparently  made  by  Judge  Clem- 
ents while  presiding  In  Townsend.  These  are 
therefore  fair  upon  the  face.  The  order  re- 
lating to  the  sale  to  Laura  T.  Galen  is  not; 
for  the  order  fixing  tbe  time  for  hearing  on 
the  report  of  sale  fixed  the  place  of  hearing 
at  Helena.  Presumably,  therefore,  the  hear- 
ing was  at  Helena.  The  notice,  being  a  part 
of  the  record,  discloses  on  tbe  face  of  it  that 
the  order  is  void  for  want  of  jurisdiction. 
It  was  clearly  the  duty  ot  Judge  Pierson  to 
set  it  aside;  for  It  was  of  no  greater  valid- 
ity than  so  much  waste  paper,  or  than  If 
it  had  been  signed  by  the  attorney  for  the 
executrix.  We  think  it  was  also  his  duty, 
when  it  was  made  to  appear  that  the  order 
authorizing  the  conveyance  to  Kimpton  was 
made  at  Helena,  to  vacate  and  set  It  aside, 
for  it  was  apparent,  not  only  that  it  was 
made  without  notice,  but  also  in  violation 
of  the  terms  of  the  order  of  sale.  In  that  it 
amounted  to  a  sale  on  credit  for  an  indefinite 
time,  whereas  the  order  of  sale  required  all 
sales  to  be  made  for  caedi.  The  same  duty 
arose  as  to  the  order  modifying  the  order  of 
sale,  and  those  reducing  the  bonds  of  the 
executrix.  These  were  all  ex  parte,  and 
were  made  without  any  authority  whatever. 
It  is  true  that  the  two  orders  relating  to  the 
sales  to  Galen  and  E^impton  were  appealable. 
Rev.  Codes,  S  7008,  subd,  3.  But  we  do  not 
think  the  f^ct  that  the  relator  failed  to  appeal 
from  them,  if  such  was  the  fact,  should  be 
held  conclusive  against  his  right  to  obtain 
summaiy  relief  by  way  of  a  motion  in  the' 
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same  court  in  wbidi  the  orders  bad  been 
ostensibly  made. 

[I]  There  has  been  suggested  to  ns  no  rea- 
Boa  why  this  court  should  not  under  its  su- 
pervisory power  grant  summary  relief  from 
Judge  PieiBon's  action.  His  order  denying 
the  motion  is  not  appealable.  If  the  relator 
was  entitled  to  relief  at  his  hands,  as  we 
have  said,  the  facts  disclosed  certainly  war- 
rant interference  by  this  court  to  relieve  the 
administration  from  the  confusion  brought 
Into  it  by  the  several  orders  in  question.  The 
exigencies  of  the  case  call  for  interference. 
The  estate  has  been  in  process  of  administra- 
tion for  several  years.  It  is  the  policy  of 
the  law  that  such  proceedings  be  brought  to 
a  speedy  termination,  to  the  end  that  the 
estate  Involved  shall  not  be  wasted  by  need- 
less expense  incident  to  delays  and  the  allow- 
ances made  to  the  widow,  that  the  creditors 
may  have  prompt  satisfaction  of  their  <daims, 
and  that  the  property,  if  any  remains,  may 
be  distributed  to  the  lawful  heirs.  To  refuse 
relief  in  this  case  would  relegate  the  relator 
and  other  creditors  to  the  delays  necessarily 
incident  to  tedious  litigation  to  which 
they  will  be  compelled  to  resort  in  order  to 
have  the  administration  readjusted  and  set 
in  order.  On  the  ■whole  a  case  is  made,  we 
think,  which  comes  within  the  purview  of  the 
court's  supervisory  power  as  defined  in  State 
ex  rel.  Whiteside  v.  District  Court,  24  Mont 
639,  63  Pac.  396,  and  as  exercised  in  other 
cases.  State  ex  reL  Anaconda  C.  M.  Co.  v. 
District  Court,  26  Mont  604,  66  Pac.  1020; 
State  ex  reL  Sutton  v.  District  Court,  27 
Mont  128,  69  Pac.  988. 

Therefore  the  district  court  is  directed  to 
set  aside  the  order  denying  relator's  motion 
and  to  enter  an  order  vacating  and  setting 
aside  the  orders  complained  of. 

Writ  granted. 

SANNBR  and  HOI/LOWAY,  33.,  concur. 


EILEY  V.  BLACKER  et  al.    (No.  3420.) 
(Supreme  Court  of  Montana.    Not.  3,  1915.) 

1.  Apfeai.  and  Ebbob  <S=»414— Notiob— "Ad- 
txbse"  Pabtibs. 

Defendants  who  cannot  be  prejudicially  af- 
fected by  the  appeal  and  could  nave  no  interest 
in  opposing  the  object  sought  to  be  obtained  by 
the  appeal  of  the  other  defendants  are  not  "ad- 
verse" parties,  required  by  Rev.  Codes  J  7100, 
to  be  served  with  notice  of  appeal. 

(Ed.  Note.— For  other  cases.  Bee  Appeal  and 
Error,  Cent  Dig.  ||  2137,  2138;  I>ec.  Dig.  <8s> 
414. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Adverse.] 

2.  MoBTOAGES  «=9608%— EerTABLiSHino  Dexd 

AS    MOBTOAOB— IlACHXS. 

A  suit  to  have  a  deed  absolute  in  form,  for 
a  cqmsideration  of  $1,200,  of  property  worth 
£L600,  declared  a  mortgage  to  secure  a  loan  of 
|350,  there  having  been  no  writing  to'  that 
effect,  is  barred  by  laches,  being  brought  S^ 
years  after  execution  of  the.  deed,  and  2  years 
after  death  of  the  grantee,  she  having  collected 


the  rents,  amounting  to  much  more  than  the 
debt,  which  was  payable  in  a  year,  the  property 
having  been  distributed  to  the  grantee  s  heirs, 
who  collected  the  rents  and  paid  the  taxes,  and 
the  interest  of  one  of  them  having  been  sold  on 
execution  in  the  grantor's  presence,  without 
claim  or  objection  by  him,  and  there  being  no 
explanation  or  excuse  for  silence  or  delay. 
.  [Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  f  1815;    Dec.  Dig.  «=9606^.] 

3.  Equity  <8=»67— "Laches." 

Laches,"  considered  as  a  bar  independent 
of  the  statute  of  limitations,  is  a  concept  of  equi- 
ty, means  negligence  in  the  assertion  of  a  right, 
is  the  practical  application  of  the  maxim, 
"Equity  aids  only  the  vigilant"  and  exists 
where  there  has  been  unexplained  delay  of  such 
duration  or  character  as  to  render  enforcement 
of  the  asserted  right  inequitable. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  |{  191-196;   Dec  Dig.  «=»07. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Laches.] 

4.  EqmTT  <3=>7S— Lacbss— Ohargb  or  GoiT- 
siTioH — Death  of  Pabtt. 

The  death  of  one  of  the  parties  to  the  trans- 
action, whereby  testimony  is  lost,  is  such  a  ma- 
terial change  of  condition  as  renders  particular- 
ly applicable  the  doctrine  of  laches. 

[Ed.  Note.— For  other  cases,  see  Equitr,  Cent 
Dig.  U  222-224;    Dec  Dig.  «=»73.] 

5.  MOBTGAOES  4=9608%— ElSTABUSHIHG  DKBD 

AS  MoBTOAax— Laches— Statutes. 

Rev.  Codes,  S  5723,  declaring  the  right  of 
any  one  having  an  interest  in  property  subject 
to  a  Hen  to  redeem  any  time  before  his  right 
of  redemption  is  foreclosed,  does  not  prevent  the 
defense  of  laches  to  a  suit  to  estabUsh  by  oral 
testimony  that  a  deed  in  form  is  a  mortgage. 

TEd.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  {  1815;  Dec  Dig.  <8=>606%.] 

6.  MoBTOAOEs  <3=>608%— ESTA2UBHII70  Deed 

AS    MOBTOAOE — ^LACHES. 

One's  suit  to  establish  as  a  mortgage  for 
$350  his  deed  of  property,  worth  $1,500,  for  a 
recited  consideration  of  $1,200,  is  barred  by 
laches,  though  no  time  was  fixed  for  payment 
of  the  debt  and  the  grantee  collected  no  rents, 
the  grantor,  without  protest  or  claim,  permit- 
ting the  property  to  be  distributed  as  that  of  the 
deceased  grantee,  and  the  distributees  to  collect 
the  rents,  more  than  twice  the  amount  of  the 
debt,  and  to  pay  the  taxes,  and  otherwise  as- 
sert dominion  over  the  property,  and  the  inter- 
est of  one  of  them  to  be  sold  on  execution. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  §  1815;  Dec  Dig.  «=>608%.] 

Appeal  from  District  Court,  Broadwater 
County;    John  H.  Matthews,  Judge. 

Suit  by  Harry  Riley  agalast  Jacob  Bladder 
and  others.  E'rom  an  adverse  Judgment  and 
an  order  refusing  a  new  trial,  certain  de- 
fendants appeal.  Reversed  and  remanded, 
with  directions. 

E.  H.  Goodman,  of  Townsend,  and  Purcell 
&  Horsky,  of  Helena,  for  appellants.  Walsh, 
Nolan  &  Scallcxi,  of  Helena,  tor  respondent 

BANNER,  J.  This  suit  was  commenced 
on  June  30,  1911.  The  complaint  avers  that 
on  Novemiber  9,  1907,  the  plaintiff  executed 
a  warranty  deed  in  form  conveying  the  title 
to  a  certain  piece  of  property  In^  Radersburg. 
worth  $1,600  to  Mrs.  Fannie  Blacker,  for  the 
consideration  of  $1,200;  that  said  deed  was,. 
In  fact,  intended  as  a  mort^iage  to  secure  the 
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iwym^it  of  a  loan  by  ber  to  the  plalntlfl  In 
the  sum  of  $360,  "which  sum  was  to  be  re- 
paid withla  a  reasonable  time,  and  at  least 
one  year,"  with  Interest  at  8  per  cent; 
that  on  May  8,  1908,  Fannie  Blacker  died 
Intestate,  and  Jacob  Blacker,  her  husband, 
was  appointed  administrator  of  her  estate; 
that  in  the  administration  of  her  estate  said 
property  was  treated  as  a  portion  thereof, 
was  administered  as  belonging  thereto,  and 
the  title  to  the  same  was  by  decree  of  dls- 
trlbntlon  "duly  made  and  entered"  on  Decem- 
ber 29,  1900,  vested  In  the  defendants,  who 
are  the  husband  and  children  of  Fannie 
Blacker;  that  ever  since  November  9,  1907, 
Fannie  BUu^er,  while  living,  and  Jacob 
Blacker,  after  her  death,  collected  the  rents 
of  said  premises,  which  amount  to  more  than 
$350,  with  Interest,  over  and  above  all  ex- 
penses of  collection  and  all  expenditures  on 
account  of  the  property.  The  prayer  of  the 
complaint  Is  that  the  deed  be  declared  to 
be  a  mortgage;  that  the  defendants  account 
for  the  rent  received;  that  the  property  be 
ordered  conveyed  to  him ;  and  that  he  have 
Judgment  tor  the  difference  between  the 
amount  of  such  rents  and  said  original  debt 
and  interest 

'  A  general  demurrer  to  the  complaint  was 
overmled.  Defendants  answered,  averring 
that,  when  the  deed  was  executed,  the  value 
of  the  property  was  not  to  exceed  $1,200,  and 
that  the  plaintiff  was  indebted  to  Mrs.  Black- 
er In  that  amount,  with  Interest,  denying 
that  the  deed  was  ever  Intended  as  a  mort- 
gage, and  asserting  affirmative  defenses  bas- 
ed upon  laches,  upon  estoppel  as  to  the  de- 
fendant Capital  City  Brewing  Company,  and 
upon  plaintiff's  failure  to  present  his  claim 
against  the  estate. 

The  trial  of  the  cause  was  strangely  techni- 
cal, considering  the  fact  that  no  Jury  was 
In  attendance.  The  record  bristles  with  un- 
tenable objections,  and  much  testimony  which 
ought  to  have  been  received  as  tending  to 
throw  light  upon  the  transaction  -was  utter^ 
ly  rejected.  Indeed,  the  cause  is  made  to 
stand  almost  wholly  upon  the  evidence  pre- 
sented tof  the  plaintiff,  and  as  to  this  ade- 
quate cross-examination  was  not  allowed. 
Findings  were  made  and  a  decree  entered 
'Whl<A  not  only  commanded  the  defendants 
other  than  Anderson  Blacker  and  the  Capital 
Brewing  Company  to  reconvey  a  thirteen- 
'  fifteenths  interest  in  the  property,  but  also 
adjudged  that  all  of  them,  save  the  Brewli^ 
'Company,  pay  the  plaintiff  sums  of  money 
aggregating  $1,042.90.  From  that  Judgment, 
as  well  as  from  an  order  refusing  a  new 
trial,  the  defendants  other  than  Anderson 
'Blacker  and  the  Capital  Brewing  Company 
have  appealed. 

'  [1]  The  respondent  contends  that  these  ap- 
t>eals  ought  not  to  be  considered,  because  the 
notice  of  appeal  was  not  served  upon  the 
ntoappeallDg  defendants.  This  is  without 
merit.  Neltfaer  Anderson  Blacker  nor  the 
•brewing  ommpany  can  be  prejudicially  af- 


fected by  anything  that  may  liaiq;>en  bete, 
and  they  could  have  no  interest  tn  opposing 
the  object  sought  to  be  obtained  by  these  ap- 
peals. Therefore  they  are  not  "adverse," 
within  the  meaning  of  section  7100,  Revised 
Codes,  and  service  of  notice  ux)on  them  was 
unnecessary.  Anderson  v.  Bed  Metal  Oo., 
36  Mont  312,  93  Pac.  44. 

[2]  The  Judgment  cannot  be  affirmed.  Con- 
sidering the  allegations  of  the  complaint 
with  the  evidence  presented  to  support  the 
same,  we  have  a  deed  of  warranty,  absolute 
on  its  face  and  acknowledging  the  receipt 
of  $1,200  as  consideration,  the  effect  of  which 
is  sought  to  be  destroyed  by  these  circum- 
stances :  That  the  property  was  in  fact  worth 
$1,500;  that  the  consideration  was  in  fact 
a  loan  of  $350,  for  which  no  note  or  other 
evidence  of  indebtedness  was  given,  to  be 
repaid  within  one  year;  that  there  was  an 
understanding,  entirely  oral,  by  virtue  of 
which  the  deed  was  to  operate,  not  as  a  con- 
veyance, but  as  a  mortgage  to  secure  the  re- 
payment of  the  loan;  that  for  a  year  and 
six  months  after  the  deed  was  issued  the 
plaintiff  stood  by,  maklog  no  demands,  as- 
serting no  claims,  tendering  no  repayment 
while  his  grantee  paid  the  taxes,  collected 
the  rente,  ai^  died;  that  tor  nearly  eight 
months  longer  he  stood  by,  making  no  de- 
mands, asserting  no  claims,  while  the  prop- 
erty was  administered  as  part  of  his  gran- 
tee's estete,  while  the  administrator  paid 
the  taxes  thereon  and  caused  extensive  re- 
pairs to  be  made,  until,  by  decree  of  distribu- 
tion, the  title  became  formally  vested  in  the 
defendants ;  that  for  another  year  and  a  half 
he  stood  by,  making  no  objection,  asserting 
no  claim,  while  the  defendants,  as  distribu- 
tees under  said  decree,  enjoyed  the  property, 
paid  the  taxes,  collected  the  rents,  and  while, 
in  his  presence,  the  Interest  of  Anderson 
Blacker  was  sold  at  public  vendue  to  the 
Capital  City  Brewing  Company  by  the 
sheriff;  and  the  record  Is  barren  of  ex- 
planation of  excuse  for  the  silence  of  plain- 
tiff or  for  his  delay  in  bringing  bis  suit 
That  such  a  showing  as  tills,  instead  of  es- 
teblishing  any  basis  for  equiteble  relief,  must 
defeat  such  relief  on  the  ground  of  laches, 
is,  we  think,  beyond  dispute,  if  laches  be 
possible  at  all  in  a  matter  of  this  kind. 

[S,  4]  Ladies,  considered  as  a  bar  Inde- 
pendent of  the  statute  of  limitations,  is  a 
concept  of  equity;  it  means  negligence  in 
the  assertion  of  a  right;  it  is  the  practical 
application  of  the  maxim,  "Equity  aids  only 
the  vlgUant;"  and  it  existe  when  there  has 
been  unexplained  delay  of  such  duration  or 
character  as  to  render  the  enforcement  of 
the  asserted  right  inequitable.  Therefore 
has  it  often  been  held  by  this  court  that: 

While  a  mere  delay  short  of  the  period  of  the 
statute  of  Umitations  does  not  of  itself  raise 
the  presumption  of  laches  (Wright  v.  Brooks, 
47  Mont  W,  130  Pac.  933;  Parchen  v.  Chess- 
man, 49  Mont  326,  142  Pac.  631,  146  Pac.  469 ; 
Brundy  v.  Canby,  50  Mont  464,  148  Pac.  315), 
,  yet  "good  faith  and  reasonable  di]i|en<M 
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can  call  Into  aetivlty  the  t>oweTB  of  a  court  of 
equity,  and,  independendr  of  the  period  fixed 
by  the  statute  of  limitations,  stale  demands  will 
not  be  entertained  or  relief  granted  to  one  who 
has  slept  upon  his  rights.  Considerations  of 
public  policy  and  the  difficulty  of  doing  justice 
between  the  parties  are  sufficient  to  warrant  a 
court  of  equity  in  refusing  to  institute  an  inves- 
tigation where  the  lapse  of  time  in  the  asser- 
tion of  the  claim  is  such  as  to  show  inexcusable 
neglect  on  the  part  of  the  plaintiff,  no  matter 
how  apparently  just  his  cwim  may  be;  and 
this  is  particularly  so  where  the  relations  of 
the  parties  have  been  materially  altered  in  the 
meantime."  Kavanaugh  v.  Flavin,  85  Mont. 
13S,  88  Pac.  764 ;  Streicher  t.  Murray,  36 
Mont.  45,  92  Pac.  36;   Brundy  y.  Canby,  supra. 

What  constitutes  a  material  change  of  con- 
dition has  been  the  subject  of  much  Jadldal 
discussion  and  some  judicial  dissension ;  but 
whatever  doubt  there  may  be  as  to  other  dr- 
cumstances,  It  never  has  been  questioned, 
to  our  knowledge,  that  the  death  of  one  of 
the  parties  to  the  transaction  Is  such  a 
(±ang& 

"A  si>ecific  application  of  the  general  rule  just 
stated  is  in  the  refusal  of  the  courts  to  afford 
relief  to  one  who  has  lain  idly  by  until  the  im- 
portant witnesses  to  the  transaction  involved 
have  died.  Of  course,  the  result  is  the  same 
where  the  testimony  so  lost  is  that  of  partici- 
pants in  the  transaction,  who  would  be  parties 
to  the  suit  had  they  lived ;  but  where  such 
parties  die,  there  are  usually  difBpulties  present- 
ed in  procuring  evidence  and  conducting  the 
case,  other  than  those  arising  from  the  loss  of 
their  own  testimony,  and  relief  is  denied  for 
that  reason."    16  Cyc.  163,  164. 

See,  also,  Eavanaugb  t.  Flavin,  supra; 
BeU  T.  Hudson,  73  CaL  285,  14  Pac.  791,  2 
Am.  St  Rep.  791 ;  Bower  t.  Stein,  177  Fed. 
673,  101  C.  O.  A.  299. 

[6]  The  respondent  Insists,  however,  that 
laches  in  a  matter  of  this  kind  Is  out  of  the 
question,  because  of  the  provisions  of  sec- 
tion 5723,  Revised  Codes.  Grogan  v.  Valley 
Trading  Co.,  30  Mont  229,  76  Pac.  211,  and 
some  other  authorities  are  dted  la  support 
of  this  contention.  Section  5723  provides 
that  "every  person  having  an  Interest  In 
property  subject  to  a  lien  has  a  right  to  re- 
deem it  from  the  ll«i,  at  any  time  after 
the  claim  Is  due,  and  before  his  right  of  re- 
demption is  foreclosed";  and  the  decisions 
above  referred  to  are  authority  for  the  prop- 
osition that  in  the  case  of  a  confessed  or  as- 
certained mortgage  the  statutory  provision 
must  be  applied.  But  this  has  nothing  to  do 
with  the  inquiry,  upon  oral  evidence — pe- 
culiarly within  equitable  cognizance — wheth- 
er the  transaction  was  or  was  not  a  mort- 
gage. In  the  very  citation  of  counsel  from 
Jones  on  Mortgages  (5th  Ed.)  {  330,  we  are 
Informed  that  delay  in  such  a  case  as  this 
has  "its  bearing  on  the  primary  question  of 
mortgage  or  no  mortgage."  This  Is  necessa- 
rily so,  for  the  principle  embodied  In  the 
doctrine  of  laches  "operates  throughout  the 
entire  remedial  portion  of  equity  jurispru- 
dence" (1  Pomeroy  Eq.  Jur.  [3d  Ed.]  |  418) ; 
and  Instances  where  laches  has  been  held  a 
bar  to  inquiries  of  this  character  may  be 
found  in  the  following  eases:   Scbradskl  t. 


Albright  et  al.,  98  Ho.  42,  5  S.  W.  807;  Ma. 
her  V.  Farwell  et  al.,  97  lU.  56;  Pitch  v. 
Miller  et  al.,  200  ni.  170,  66  N.  B.  650;  Lan- 
drum  V.  Union  Bank,  63  Mo.  48;  Chapman 
v.  Bank  of  California,  97  Cal.  155,  81  Pac. 
896;  Goree  v.  Clements,  94  Ala.  837,  10 
South.  906;  Downing  r.  Woodstock  Iron 
Co.,  93  Ala.  262,  9  South.  177;  Conner  v. 
Chase  et  al.,  16  Vt  764.  • 

Accepting  the  allegations  of  the  complaint 
that  Mrs.  Blacker  collected  the  rents  in  her 
lifetime,  the  plaintiff's  delay  is  more  than 
persuasive  that  he  dared  not  make  his  pres- 
ent claim  while  she  should  be  allva  These 
rents  would  amount  to  $480  for  the  year, 
within  which,  according  to  the  complaint 
bis  loan  of  $350  was  to  have  been  repaid,  and 
to  $720  at  the  time  of  her  death.  The  con- 
tention of  defendants  Is  that  when  the  deed 
was  given,  the  sum  of  $360  was  paid;  that 
this  sum,  together  with  prior  advances,  made 
a  total  of  $1,200,  the  consideration  named  In 
the  deed  and  Intended  as  the  purchase  price 
of  the  property.  However  that  may  be.  It  is 
Incredible  that  plaintiff  should  not  have 
demanded  a  reconveyance  as  soon  as  the 
rentals  collected  by  Mrs.  Blacker  sufficed  to 
pay  the  loan  of  $350,  with  Interest  U  the  al- 
legations of  bis  complaint  are  true. 

[8]  It  is  fair  to  say,  however,  that  the 
court  received  and  seems  to  have  credited 
testimony  to  the  effect  that  no  time  was  fix- 
ed for  the  repayment  of  the  loan;  that 
until  September,  1908,  plaintiff  and  his  part- 
ner, Anderson  Blacker,  conducted  a  saloon 
upon  the  premises,  paying  no  rent ;  that  they 
were  then  succeeded  In  the  iMssessIon  by  one 
Horsfeldt  who  for  a  few  months  paid  the 
rent  amounting  to  $40  per  mouth,  to  the 
plaintiff  (as  the  plaintiff  says),  or  by  dellv* 
ery  of  a  team  of  horses  to  Riley  &  Blacker 
(as  Anderson  Blacker  says) ;  that  Horsfeldt 
was  succeeded  by  one  Berg,  who  held  up  to 
the  time  of  Mrs.  Blacker's  death,  paying  th» 
same  rent  to  the  plaintiff  (as  the  plaintiff 
says),  or  to  Anderson  Blacker  (as  Berg  says) ; 
that  Berg  was  succeeded  by  McCabe,  who  is 
still  In  possession,  who  paid  no  rent  what- 
ever to  plaintiff  or  Anderson  Blacker,  but 
always  paid  either  to  the  administrator  or 
to  a  Townsead  bank  for  the  heirs.  But 
whether  the  complaint  or  the  evidence  on 
this  point  be  taken,  the  result  Is  the  same; 
for  the  fact  remains  upon  the  plalntifTs  own 
showing  that  he  permitted  his  debt  of  but 
$350  to  go  unpaid,  and  the  record  title  to 
the  property  worth  $1,500  to  stand  In  his 
grantee  until  by  b«r  death  the  possibility  ot 
a  falTf  full,  and  satisfactory  investigation 
of  the  transaction  was  gone.  He  permitted 
the  property  to  be  administered  as  tbe  prop- 
erty of  his  grantee  and  to  be  distributed 
as  sucb  to  her  heirs.  He  permitted  the  ad- 
ministrator and  the  bein  to  collect  and  keep 
the  rents,  sufficient  for  the  payment  of  his 
debt  twice  over,  to  pay  all  the  taxes,  to  malce 
lepalxa,  and  to  otherwise  assert  domtoJoa 
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oyer  tbe  property,  and  be  permitted  an  Inter- 
est In  this  property  to  be  sold  In  his  pres- 
ence as  beloogiiig  to  Anderson  Blacker — all 
this  without  protest,  claim,  or  action  during 
a  period  of  more  than  3^  years.  It  Is  too 
much  to  ask  of  a  court  of  equity  that,  under 
such  drcmnstances,  and  after  an  Inquiry 
necessarily  one-sided,  the  plaintiff's  transae- 
tion  with  the  deceased,  Mrs.  Blacker,  be  de- 
clared other  than  what  upon  its  face  It  pur- 
ports to  be. 

The  judgment  and_  order  appealed  from 
are  reversed,  and  the  cause  is  remanded, 
with  directions  to  dismiss  the  complaint 

BRAMTLY,  a  J^  and  HOLLOWAT,  J^ 
Goncnr. 


STATE  ex  leL  EAOXE  t.  BAWDEN  et  al 
(No.  3764.) 

(Supreme  Court  of  Montana.    Oct  29,  1916.) 

1.  Intoxicating  Liqdobs  «=332— Locai.  Op- 
tion—Euections—Pbtition  . 

Bev.  Codes,  §  2041,  providing  for  local  op- 
tion elections,  dedarea  that  upon  petition  signed 
by  one-third  of  the  voters  qualified  to  vote  for 
members  of  the  legislative  assembly  the  board 
of  county  conmiissioners  mast  order  an  election 
to  take  place  within  40  days  after  reception  of 
such  petition,  and  that  the  commissioners  most 
determine  the  sufficiency  of  the  petition  present- 
ed by  the  last  assessment  roll  of  the  county. 
Const  art  9,  |  2,  does  not  provide  a  property 
qualification  for  voters.  Held  that  in  view  of 
that  fact,  the  names  of  the  signers  of  a  local  op- 
tion petition  need  not  appear  on  the  assessment 
rolls ;  it  being  sufficient  if  they  are  legal  voters. 
[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  §1  38,  89 ;  Dec.  Dig.  «s»32.1 

2.  Intoxicating  Lioxtobs  $=>25— Looai.  Op- 
tion—Euscwons— Petitions. 

In  the  absence  of  constitutional  restriction, 
the  Legislature  may  prescribe  whatever  qualifi- 
cations it  desires  to  entitle  persons  to  vote  at 
local  option  elections. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  i  81 ;   Dec.  Dig.  «=>26.] 

8.  Statutes  ^=320&— Gonbtbuotion. 

That  construction  of  a  statute  which  gives 
force  and  meaning  to  every  portion  of  It  should 
be  adopted  if  possible. 

[Ed.    Note.— For    other   cases,    see    Statutes, 
Cent  Dig.  {  283 ;   Dec.  Dig.  «=>206.] 

4.  Intoxicating  Liquobs  «=325— Local  Op- 
tion— SrATUTXS— Implikd  Repeai,. 

While  the  General  Election  Law  (Laws 
1916,  c.  122)  declares  that  elections  shall  be 
held  within  60  days  after  the  filing  of  a  peti- 
tion, instead  of  40  days  as  prescribed  by  tiie  Lo- 
cal Option  Law  (Rev.  Codes,  g  2041),  the  earlier 
statute  is  repealed  only  as  to  that  provision. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  §  31 ;   Dec  Dig.  <e=j26.] 

B.  Intoxicating  Liqitobs  ®=925— Locai.  Op- 
tion—Statutes— Implied  Repeal. 

The  Local  Option  Law  (Rev.  Codes,  JS 
2041-2049)  is  not  repealed  by  the  submission  to 
the  electors  at  the  general  election  of  1916  of 
Laws  1915,  c  39,  providing  for  state-wide  pro- 
hibition in  1918;  the  latter  law  not  interfering 
with  local  option  np  to  that  time. 

[Ed.  Note.— Por  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  {  31;    Dec  Dig.  ®=325.J 


6.  Intoxioatins  LiqiroBii  4s»26— Local  Op- 
tion Law— Statutes— Repeal. 

In  such  case  the  restriction  of  Rev.  Codes, 
§  2046,  against  local  option  elections  oftener 
than  every  two  years,  is  not  infringed  by  the 
act  of  the  board  of  commissioners  in  calling  a 
local  option  election  in  1915,  though  under  Lnws 
1915,  c.  39,  the  question  of  state-wide  prohibi- 
tion was  to  be  submitted  to  the  electors  at  the 
next  election  in  1916. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  {  31 ;   Dec.  Dig.  <8=25.] 

7.  Intoxicating  Liquobs  «=>14r-LoCAL  Op- 
tion Laws— Repugnancy. 

Const,  art  6,  g  1,  requires  referred  meas- 
ures to  be  voted  upon  at  biennial  general  elec- 
tions, while  the  Local  Option  Law  (Rev.  Codes, 
§  204l)  prohibits  such  elections  to  be  held  in 
any  month  when  a  general  election  is  held. 
Held,  that  there  was  no  repugnancy  between 
the  Constitution  and  section  2041. 

[Ed.  Note. — ^For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  {  16 ;   Dec.  Dig.  <Ss>14.] 

Appeal  from  District  Court,  Lewis  and 
Clark  County;   J.  M,  Clements,  Judge. 

Certiorari  by  the  State  of  Montana,  on  the 
relation  of  Joe  Eagye,  against  J.  H.  Bawden 
and  others,  as  the  Board  of  County  Commis- 
sioners of  Richland  County,  and  others,  to 
review  an  order  calling  an  election.  From  a 
judgment  quashing  the  writ,  relator  appeals. 
Affirmed. 

Odell  W.  McConnell,  of  Helena,  for  appel- 
lant Walsh,  Nolan  &  ScaUon,  of  Helena,  for 
respondents. 

HOLLOWAY,  J.  In  June  of  this  year  a 
petition  signed  by  more  than  one-third  of  the 
electors  of  Richland  county  was  presented  to 
the  board  of  county  commissioners,  praying 
that  an  election  be  «illed  to  determine  wheth- 
er Intoxicating  liquors  should  be  sold  within 
that  county.  At  the  time  the  petition  was 
presented,  there  were  on  the  last  assessment 
roll  of  the  county  the  names  of  1,C54  quali- 
fied electors.  Of  those  who  signed  the  peti- 
tion, 573  were  listed  on  such  assessment  rolL 
Joe  Eagye,  a  taxpaylng  elector  of  the  county, 
protested  to  the  board  against  an  order  call- 
ing the  election,  but  the  protest  was  overrul- 
ed, the  petition  granted,  and  the  election 
called  for  October  13th.  Eagye  thereupon  se- 
cured a  writ  of  certiorari  to  review  the  ac- 
tion of  the  board.  Upon  the  return  and  after 
a  bearing,  the  district  court  quashed  the 
writ,  and  the  relator  appealed. 

The  proceedings  before  the  county  board 
were  Instituted  in  pursuance  of  the  local  op- 
tion statute,  which  is  found  in  sections  2041- 
2019,  Revised  Codea     Section  2041  provides: 

"Upon  application  by  petition,  signed  by  one- 
third  of  the  voters  who  are  qualified  to  vote 
for  members  of  the  legislative  assembly  ui  any 
county  in  the  state,  the  board  of  county  commis- 
sioners must  order  an  election  to  be  held  at  the 
places  of  holding  elections  for  county  officers, 
to  take  place  within  forty  days  after  the  re- 
ception of  such  petition,  to  determine  whether 
or  not  any  spirituous  or  malt  liquors,  wine,  or 
cider,  or  any  intoxicating  liquors  or  drinks  may 
be  sold  within  the  limits  of  the  county.  No 
election,  under  this  chapter,  must  take  place  .in 
any  month  in  which  general  elections  are  held. 
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The  county  oomininionen  most  determine  on 
the  sufficiency  of  the  petition  presented  by  the 
last  assessment  roll  of  Uie  county." 

[1-3]  Appellant  insists  that  this  section 
contemplates  a  petition  signed  by  one-third 
of  the  qualified  electors  of  the  county — in 
this  instance  943 — and  that  the  names  of  all 
these  signers  must  appear  on  the  last  assess- 
ment roU.  We  are  unable  to  accept  this 
theory.  Such  a  burden  would  be  so  onerous 
as  to  render  the  statute  Incapable  of  applica- 
tion in  many  instances.  It  is  a  matter  of 
common  knowledge  that  many  of  the  persons 
whose  names  appear  on  the  assessment  roll 
are  not  quailfled  electors  of  the  county,  and, 
likewise,  that  the  names  of  many  voters  are 
not  on  the  assessment  rolL  In  the  absence 
of  any  property  test  for  voters,  a  person  who 
possesses  the  qoallflcatlons  enumerated  la 
section  2,  art  9,  of  the  Constitution,  and  who 
is  duly  registered,  is  entitled  to  vote  without 
reference  to  his  property  holdings.  Carried 
to  its  logical  conclusion,  the  contention  of  ap- 
pellant would  lead  to  this  result:  It,  for  in- 
stance, in  a  given  county  having  3,100  quali- 
fied electors,  but  1,000  were  taxpayers  whose 
names  appeared  on  the  last  assessment  roll. 
It  would  be  impossible  to  invoke  the  local  op- 
tion statute  in  that  county,  even  if  the  peti- 
tion were  signed  by  every  elector,  for  the 
names  of  one-third  of  all  would  not  appear 
on  the  last  assessment  roll.  Such  a  construc- 
tion ought  not  to  be  adopted  unless  It  is 
manifest  that  the  Legislature  so  intended.  It 
could  not  have  been  intended  that  the  assess- 
ment roll  should  be  consulted  to  determine 
whether  the  petition  is  signed  by  one-third 
of  all  the  electors,  for  it  would  not  furnish 
any  Information  on  the  subject  The  last 
sentence  of  section  2041  commands  the  board 
to  determine  the  sufflclency  of  the  petition  by 
reference  to  the  last  assessment  roll:  The 
provision  is  exclusive.  The  board  is  not  au- 
thorized to  consult  any  other  source  of  In- 
formation or  to  receive  evidence  which  does 
not  appear  upon  that  roll. 

With  these  principles  in  view,  we  think 
the  intenti<»i  of  the  Legislature  may  be  as- 
certained with  reasonable  certainty.  The  pe- 
tition Is  merely  the  means  by  which  the  elec- 
tion machinery  is  set  in  motion.  It  does  not 
have  any  Influence  upon  the  result  of  the 
election.  When  the  board  acts,  either  grant- 
ing or  denying  it,  the  petition  becomes  at 
once  functus  ofiCbcio.  In  the  absence  of  con- 
stitutional restriction,  the  Legislature  was 
left  free  to  prescribe  such  quallflcations  for  a 
signer  to  such  petition  as  it  might  choose. 
State  T.  French,  17  Mont  54,  41  Pac.  1078, 
30  L.  R.  A.  415;  Missouri  River  Power  Go. 
V.  Steele,  82  Mont  433,  80  Pac.  1093.  From 
the  fact  that  the  last  assessment  roll  Is  em- 
ployed as  the  final  arbiter  to  determine  the 
sufflclency  of  the  petition,  that  a  county-wide 
election  involves  an  expenditure  of  large 
sums  of  public  money  derived  chiefly  from  di- 
rect taxation,  and  that  the  taxpaying  elector 
Is  Interested  beyond  all  others  in  determin- 


ing whether  sucb  expense  shall  be  incurred, 
we  conclude  that  it  was  the  intention  of  the 
Legislature,  however,  awkwardly  exi««BBed, 
that  in  this  preliminary  stage  only  taxpaying 
electors  are  to  be  considered ;  and,  if  the  pe- 
tition is  signed  by  one-third  of  the  qualified 
electors  whose  names  appear  <m  the  last  as- 
sessment roll,  it  is  sufficient  Such  a  con- 
struction gives  force  and  meaning  to  every 
portl<m  of  section  2041,  and  such  a  construc- 
tion we  are  commanded  to  adopt  if  it  can  be 
done.  Stadler  v.  City  of  Helena,  46  Mont. 
128,  127  Pac.  464. 

[4]  The  local  option  statute  was  first  en- 
acted in  1887  (Comp.  Stat  1887,  p.  1035), 
and  with  few  unimportant  modifications  has 
been  carried  forward  to  the  present  time. 
During  the  interval  many  changes  have  been 
wrought  In  the  general  election  laws  under 
which  a  local  (^tlon  election  must  be  held. 
Under  existing  statutes,  a  period  of  not  less 
than  60  days  must  elapse  between  the  time 
an  election  is  called,  and  the  time  it  is  held. 
Chapter  122,  Laws  1915.  This  last  act  does 
not  In  terms  repeal  or  amend  the  local  option 
statute ;  but,  from  the  fact  that  section  2041 
requires  a  local  option  election  to  be  held 
within  40  days  from  the  receipt  of  the  pe- 
tition, that  provision  must  be  deemed  to  be 
repealed  by  the  later  act,  by  Implication. 
Such  repeal,  however,  does  not  operate  to 
annul  the  entire  local  option  statute.  It  ex- 
traids  only  so  far  as  the  earlier  act  is  in  ir- 
reconcilable conflict  with  the  later  one.  In 
United  States  v.  196  Buffalo  Robes,  1  Mont 
489,  the  rule  was  announced  as  follows: 

"The  law  does  not  favor  a  repeal  of  a  statute 
by  implication.  A  subsequent  statute  to  have 
this  effect  on  a  previous  one  must  be  wholly  in- 
consistent and  incompatible  with  it  It  can- 
not be  possible  that  both  statutes  should  stand 
vrith[out]  a  palpable  conflict  between  them.  If 
one  statute  is  thus  inconsistent  with  another, 
then  it  repeals  it  by  implication.  If  one  stat- 
ute conflicts  with  a  portion  of  another  bo  as  to 
exhibit  an  inconsistency,  then  the  inconsistent 
portion  of  the  previous  statute  cannot  stand, 
and  is  said  to  be  repealed  by  implication.  When 
two  statutes  conflict,  the  subsequent  rei)eal8  the 
former  by  implication  only  so  far  as  it  conflicts 
therewith." 

In  3d  Cya  1073,  the  same  doctrine  Is 
stated: 

"Where  two  legislative  acts  are  repugnant  to, 
or  in  conflict  with,  each  other,  the  one  last  pass- 
ed, being  the  latest  expression  of  the  legislative 
will,  must  govern,  although  it  contains  no  re- 
pealing clause.  But  it  is  not  sufficient  to  es- 
tablish such  repeal  that  the  subBequont  law  cov- 
ers some,  or  even  all,  of  the  cases  provided  for 
by  the  j)rior  statute,  since  it  may  be  merely 
affirmative,  or  cumulative,  or  auxiliary.  Be- 
tween the  two  acts  there  must  be  plain,  un- 
avoidable, and  irreconcilable  repugnancy,  and 
even  then  the  old  law  is  repealed  by  implica- 
tion only  pro  tanto  to  the  extent  of  the  repug- 
nancy." 

There  does  not  appear  to  be  any  further 
conflict  between  the  registration  law  and  the 
local  option  statute,  and  the  elimination  of 
the  40-day  period  within  which  the  election 
was  required  to  be  held  does  not  so  far 
emasculate  the  entire  measure  that  It  may 
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not  be  enforced'  la  the  absence  of  fbat  pro- 
vision. 

[I]  It  is  further  contended  that,  by  submit- 
ting the  question  of  state-wide  prohibition 
to  the  voters  of  the  state  at  the  general  elec- 
tion of  1916  (chapter  39,  Laws  1915),  the  leg- 
islative assembly  assumed  to  withdraw  from 
the  county  board  all  authority  possessed  by 
it  under  the  local  option  law  to  call  an  elec- 
tion for  the  same  general  purpose  within  a 
county.  Chapter  39  above  comprises,  in  sec- 
tions 1  and  2,  a  complete  measure,  with  a  re- 
pealing clause  in  section  6.  Section  1  pro- 
hibits the  traffic  in  intoxicating  liquors  in 
this  state.  Section  2  fixes  Itecember  31, 1918. 
as  the  time  when  the  measure  shall  take  ef- 
fect As  authorized  by  section  1,  art.  6,  of 
the  Constitution,  the  Legislature  provided  in 
sections  3  and  4  for  a  referendum  of  the 
measure,  and  by  the  act  of  referring  it  made 
Its  vitality  to  depend  upon  the  vote  of  the 
electors  of  the  state.  If  the  majority  vote  is 
against  the  measure,  the  act  will  never  be 
in  force  or  effect;  if  the  vote  is  favorable 
to  state-wide  prohibition,  the  act  will  still 
not  be  In  force  until  December  31,  1918,  so 
that,  whatever  be  the  fate  of  the  proposition 
submitted  to  the  voters,  chapter  39  does  not 
now  have  any  present  effect  upon  existing 
laws,  and  cannot  have.  Section  6  spedflcally 
so  provides: 

"Sec.  6.  AU  acts  and  parts  of  acts  in  conflict 
herewith,  particularly  all  laws  of  this  state  and 
all  ordinances  of  cities  and  towns  relating  to  the 
issuance  of  liquor  licenses,  are  hereby  repealed, 
after  the  31st  day  of  December,  1918,  provid- 
ed this  act  is  approved  by  the  people," 

Section  115  of  the  Bevlaed  Codes  provides: 
"Sec.  115.  A  bOI  passed  by  the  legislative  as- 
sembly and  referred  to  popular  vote  at  the  next 
general  election,  or  at  a  special  election,  shall 
not  be  in  effect  until  it  is  approved  at  such  gen- 
eral or  special  election  by  a  majority  of  those 
voting  for  and  against  it." 

[6,  7]  There  is  not  any  intention  expressed 
by  the  Legislature  to  interfere  forthwith  In 
any  manner  with  the  local  option  law. 
There  is  not  anything  inconsistent  between 
the  enforcement  of  the  local  option  law  in 
a  given  county,  untU  December  31,  1918,  and 
the  enforcement  of  state-wide  prohibition 
after  that  date,  if  the  referred  measure  be 
adopted.  It  prohibition  be  defeated,  the  lo- 
cal option  statute  will  still  be  in  full  force 
and  effect,  and  the  authority  of  a  county 
board  thereunder  in  no  wise  curtailed.  The 
fact  that  the  Legislature  has  referred  the 
state-wide  prohibitory  statute  does  not  affect 
the  authority  of  a  county  board  to  call  a 
q)ecial  election  under  the  local  option  stat- 
ute. State  V.  Paul  (Wash.)  161  Pac.  114. 
Neither  is  that  provision  of  section  2046, 
which  prohibits  an  election  in  any  county 
oftener  than  once  in  two  years,  infringed  by 
the  act  of  the  board  in  calling  an  election 
for  October  13th,  after  the  Legislature  had 
referred  the  prohibitory  measure.  The  re- 
striction in  section  2046  is  directed  to  elec-l 


tions  held  pursuant  to  the  local  option  istat- 
ute  and  to  none  other.  There  is  not  any  re- 
pugnancy either  between  the  provision  of 
section  1,  art.  5,  of  the  Constitution,  which 
requires  referred  measures  to  be  voted  upon 
at  Uennial  general  elections,  and  the  provi- 
sion of  section  2041,  which  forbids  a  local 
option  election  to  be  held  in  any  month  in 
which  a  general  election  is  held.  They  deal 
with  different  subjects,  and  each  is  control- 
ling in  Its  appointed  sphere. 

We  think  the  Judgment  of  the  district 
court  correct,  and  it  is  affirmed. 

Affirmed. 

BRANTLY,  0.  J.,  concurs. 

SANNBB,  J.  I  concur  in  the  result  above 
announced  and,  for  the  most  part,  in  the 
reasoning  through  which  it  has  been  reached. 
But  I  cannot  assent  to  the  meaning  given 
the  last  sentence  of  section  2041.  From  the 
obvious  ease  with  which  the  Legislature 
could  have  expressed  the  intention  ascribed 
to  it  in  the  foregoing  opinion,  from  the  clear, 
established  meaning  of  the  phrase  "voters 
who  are  qualified  to  vote  for  members  of  the 
legislative  assembly"  as  referring  to  a  dass 
of  citizens  whose  names  need  not  appear  up- 
on the  assessment  roll,  from  the  very  un- 
usual expedient  of  conditioning  a  submission 
to  the  voters  at  large  upon  the  consent  of  a 
special  class,  and  from  the  fact  that  in  the 
law  as  (wlginally  enacted,  the  sentence  in 
question  appears  as  a  "further  proviso,"  I 
am  Inclined  to  the  view  that  it  is  "one  of 
those  clauses  which  occasionally  creep  into 
the  body  of  an  act  as  the  result  of  miscon- 
ception or  iU-advlsed  amendment,  but  which 
cannot  be  given  effect  without  violence  to  the 
clear  and  plain  intent  of  the  law  considered 
in  its  entirety."  State  ex  reL  Seres  v.  Dis- 
trict Court,  19  Mont.  501,  506,  48  Pac.  1104 ; 
State  ex  reL  Kehoe  v.  Stromme  et  aL,  40 
Mont  25,  139  Pac.  1002. 


LBDBETTBB  v.  SUNFLOWER  STATE 

OIL  CO.  et  al.     (two  cases). 

(Noa.  20074,  20080.) 

(Supreme  Court  of  Kansas.    Nov.  6,  1915.) 

(Syllahtu  by  the  Court.) 

1.  cobfobationb  ^=3501  —  consoudation  — 

Action  fob  Tobt— Petition. 

In  an  action  to  recover  damages  for  a  tort 
committed  by  a  corporation,  in  which  action  an- 
other corporation  was  joined  as  defendant,  the 
petition  alleged  that  subsequent  to  the  injury 
and  damage  complained  of,  the  first  corporation 
sold  and  transferred  to  the  other  all  its  capital 
stock,  assets,  contracts,  and  franchises,  and 
thereafter  ceased  business;  that  it  was  consol- 
idated with  and  merged  into  the  absorbing  com- 
pany, which  by  reason  thereof  became  its  suc- 
cessor. Held,  that  the  petition  stated  a  cause  of 
action  against  the  absorbing  corporation. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  {{  2034,  2368-2372;  Dec.  Dig.  «=» 
591.1 
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2.  COBPOaATIOITB  4=»B91  —  LlABILm-  07  AB- 

sobbino  cobporatzon— obtkbianatioh  in 

Onb  Action— Tobt. 

Where  the  absorbine  corporation  is  by  law 
answerable  for  the  liabilities  of  the  old,  such 
liability,  as  well  as  the  extent  and  amount  there- 
of, may  be  established  in  one  action,  and  it  is 
not  essential,  even  in  the  case  of  a  claim  found- 
ed upon  a  tort,  that  the  creditor  first  establish 
bis  demand  against  the  original  tort-feasor. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  Si  2034,  2368-2372;  Dec  Dig.  «=» 
691.] 

Appeal     from     District     Court,     Barton 

County. 

Actions  by  J.  W.  Ledbetter  and  Nellie  Led- 
better  against  the  Sunflower  State  Oil  Com- 
pany and  the  Ondahy  Refining  Company. 
From  Judgment  for  plaintiffs,  the  Refining 
Company  appeals.    Affirmed. 

McFadden  &  Clafiln,  of  Kansas  City,  and 
Osmond  &  Cole,  of  Great  Bend,  for  appellant 
F.  Dumont  Smith,  of  Hutchinson,  for  appel- 
lees. 

PORTER,  J.  Tbe  plaintiff  in  each  of  the 
foregoing  actions  seeks  to  hold  the  Oudaby 
Refining  Company,  sued  Jointly  with  the 
Sunflower  State  Oil  Company,  for  the  wrong- 
ful death  of  plaintiffs'  son.  The  Cudahy  Re- 
fining Company  demurred  to  the  petition, 
and  appeals  from  an  order  overruling  the  de- 
murrer. Tbe  trial  court  continued  the  cause 
generally  pending  tbe  determination  of  the 
appeal. 

[1]  The  petition,  briefly  summarized,  alleg- 
ed that  for  some  time  prior  to  the  injury  com- 
plained of  "there  bad  been  a  community  of 
interest  and  operation  between  the  two  com- 
panies"; that  certain  stockholders  and  offi- 
cers of  the  one  were  also  stockholders  and 
ofilcers  of  the  other;  that  since  tbe  injury 
and  damage  to  the  plaintiffs  an  agreement 
was  entered  into  between  the  defendants  by 
which  the  Sunflower  Company  sold  and  trans- 
ferred to  the  Cudahy  Company  all  its  capital 
stock,  assets,  contracts,  and  franchises ;  that 
since  such  transfer  tbe  Sunflower  Company 
has  ceased  business,  and  has  no  office  in  Kan- 
sas or  elsewhere,  and  no  property,  and  that 
plaintiff  cannot  obtain  service  upon  it  In  any 
manner.  It  alleged  further  that  "by  reason 
of  tbe  agreement  and  transfer"  the  Sunflower 
Company  was  consolidated  and  merged  into 
the  Cudahy  Company ;  that  the  latter  is  the 
successor  of  the  former ;  and  that  by  reason 
of  the  foregoing  facts  the  Cudahy  Company 
has  become  liable  for  plaintiffs'  claim.  In 
substance,  tbe  petition  alleged  consoUdatitm, 
succession,  and  receipt  by  the  Cudahy  Com- 
pany of  all  the  assets  of  the  old  company. 

We  think,  without  question,  the  petition 
states  a  cause  of  action.  In  Altoona  v.  Rich- 
ardson, 81  Kan.  717,  106  Pac.  1025,  26  L.  R. 
A.  (N.  S.)  651,  a  case  similar  in  many  re- 
spects, except  that  tbe  old  company  received 
stock  in  tbe  new  in  exchange  for  its  assets, 
and  retained  Ita  corporate  entity,  it  was 
held  that  the  company  acquiring  the  assets 


of  tbe  old  company  was  liaUe  for  its  debts 
to  the  extent  of  tbe  value  of  tbe  prc^)erty  so 
acquired.  The  opinion  refers  with  approval 
to  a  note  in  11  Ij.  R.  A.  (N.  S.)  1119,  page 
1120,  where  the  general  rule  is  thus  stated: 
"Where  the  corporation  incnrring  the  liaUU- 
ty  ceases  to  hare  an  independent  existence  de 
jure,  the  consolidated  or  absorbing  corporation 
IS  liable  at  law,  as  well  as  in  equity ;  the 
ground  for  such  liability  being  sometimes  stated 
to  be  the  continuance  of  tbe  original  corpora- 
tion under  a  new  guise,  •  •  *  and  sometimes 
to  be  an  assumption  of  liabilities  arising  by  im- 
plication. *  *  •  Where,  however,  there  is 
an  absorption  of  the  business  and  assets — ^in 
other  words,  a  merger  de  facto— by  either  a  cor- 
poration formed  for  tbe  purpose,  or  one  already 
in  business,  the  liability  of  the  corporation  re- 
ceiving tlie  assets  is  rested  upon  the  familiar 
trust  fund  doctrine;  since  such  receiving  cor- 
poration does  not  stand  as  a  bona  fide  pur- 
chaser for  value.  In  such  case  the  extent  of 
the  liability  is  necessarily  determined  by  the 
value  of  the  property  received." 

While  it  is  hardly  accurate  to  say  that  the 
"trust  fund"  doctrine  applies  strictly  to  such 
a  situation,  it  may  be  said  to  apply  by  way 
of  analogy.  In  tbe  opinion  denying  a  rehear- 
ing in  the  case  of  Berry  v.  K.  G.,  Ft  S.  &  &C. 
R.  Co.,  62  Kan.  774,  36  Pac  724,  39  Am.  St 
Rep.  381,  It  was  ruled  in  the  syllabus: 

"Where  two  or  more  corporations  are  consol- 
idated into  a  new  corporation,  with  a  new  name, 
and  the  old  corporations  go  entirely  out  of  ex- 
istence, if  no  arrangements  are  made  respect- 
ing the  property  and  liabilities  of  the  corpora- 
tions that  cease  to  exist  concerning  the  debts 
and  obligations  of  such  corporations,  tbe  consol- 
idated or  new  corporation  will  be  answerable 
for  the  liabilities  of  its  constituent  companies. 
In  such  a  case  the  new  corporation  succeeds  to 
all  the  property  of  the  old  corporations,  and 
the  debts  of  the  old  corporations  i>ecome  by  im- 
plication the  obligations  of  the  new  corpora- 
tion," 

The  leading  authorities  upon  the  question 
are  quite  thoroughly  discussed  in  tbe  opinion 
in  the  Altoona  Case,  supra,  and  an  extended 
review  of  them  here  Is  not  deemed  necessary. 

[2]  Where  tbe  absorbing  corporation  Is  by 
law  answerable  for  tbe  liabilities  of  tbe  old, 
we  can  see  no  substantial  reason  why  such 
liability,  as  well  as  the  extent  and  amount 
thereof,  may  not  be  established  in  the  same 
action,  nor  why  the  creditor  should  be  re- 
quired first  to  proceed  against  the  original 
debtor  and  establish  bis  claim.  In  Coal  Co. 
V.  Nicholson,  93  Kan.  638,  145  Pac  671,  the 
creditor  was  permitted  to  recover  from  the 
absorbing  company  numerous  rilalms  for  In- 
debtedness Incurred  in  the  name  of  tbe  old 
company  without  first  proceeding  against  the 
old  company.  In  the  Altoona  Case,  supra,  tbe 
city  was  allowed  to  proceed  directly  against 
the  new  corporation  and  recover  a  debt  incur- 
red by  the  old.  Some  reliance  Is  sought  to 
be  placed  by  defendant  niwn  language  in  the 
opinion  In  Coal  Co.  v.  Nicholson,  supra,  which 
states  broadly  tbe  general  rule  that  the  new 
company  is  not  liable  for  the  debts  of  the 
old  where  there  has  been  an  actual  purchase 
of  property.  The  opinion,  however,  recognie- 
es  the  numerous  exceptions  to  the  rule,  and 
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follows  what  was  decided  in  the  Altooua 
Case. 

The  petition  alleges  sufficient  facts  to  show 
a  liability  of  the  defendant  for  the  debts  of 
the  old  company,  and  the  general  statement 
that  the  old  company  "sold  and  transferred 
its  prc^erty  to  the  Cudahy  Company"  does 
not  destroy  or  limit  the  other  averments. 

The  ruling  upon  the  demurrer  will  be  af- 
firmed.   AH  the  Justices  concurring. 


WIOQENS  ▼.  POWELL  et  aL     (No.  19440.) 
(Supreme  C!onrt  of  Kansas.    Not.  6,  1916.) 

(Byllalut  hy  the  Court.) 

RntOTUKNT   «Sae9,    84t—PLBADIira— ISSUES. 

In  an  ejectment  action,  wherein  the  plain- 
tiff alleges  that  he  is  the  owner  of  a  tract  of 
land  and  is  entitled  to  the  possession  thereof, 
and  that  tbe  defendant  is  unlawfully  keeping 
him  out  of  possession  of  the  sam&  an  answer 
of  the  defendant  denying  generally  the  aver- 
ments of  the  petition  is  sufficient,  and  under  an 
issue  so  joined  the  defendant  is  entitled  to  prove 
any  fact  that  wUl  sustain  his  own  title  or  de- 
feat that  claimed  by  the  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent  Dig.  i§  181-189,  230-234,  236;  Dec.  Dig. 
«=>69,  84.] 

Appeal  fron.  District  Court,  Decatur 
County. 

Action  by  Van  B.  Wiggins  against  James  A. 
Powell  and  another.  From  judgment  for  de- 
fendants, plaintiff  appeals.     Affirmed. 

A.  a  T.  Gelger  and  J.  F.  Peters,  both  of 
Oberlin,  for  appellant  H.  O.  Caster,  of  Hoz- 
le,  for  appellees. 

JOHNSTON,  a  J.  This  action  waa 
brought  to  recover  a  tract  of  land  situated 
In  Decatur  county.  In  1878  it  was  conveyed 
to  "darinda  E.  Smith  and  to  the  children 
either  now  or  hereafter  begotten  of  Josiah 
Smith  and  said  Clarlnda  E.  Smith."  In  1882 
she  and  her  husband  conveyed  it  to  Sam- 
uel H.  Powell,  and  in  1899  he  conveyed  one- 
half  of  it  to  James  A.  Powell,  and  the  re- 
mainder was  conveyed  to  James  in  1904.  It 
appears  that  in  1881  a  daughter  was  bom  to 
darinda  E.  and  Josiah  Smith,  named  Char- 
lotte Irene,  and  that  from  1891  to  1900  Van 
B.  Wiggins  acted  as  the  guardian  of  the 
daughter.  No  claim  was  made  by  Wiggins 
to  the  land,  <nr  to  the  rents  and  profits  of  the 
same,  in  behalf  of  his  ward,  during  his  guard- 
ianship.' In  March,  1911,  Charlotte  Irene  and 
her  husband  executed  a  quitclaim  deed  to  the 
land  to  one  Townsend,  who  shortly  after- 
wards transferred  it  by  quitclaim  deed  to 
Wiggins.  On  September  9,  1912,  Wiggins 
brought  this  action  against  James  A.  Powell 
and  his  wife,  which  resulted  in  a  judgment  in 
favor  of  the  defendants. 

It  is  Insisted  on  this  appeal  that  as  darin- 
da E.  and  Josiah  Smith  are  dead,  and  that  as 
Cibarlotte  Irene  is  the  only  survivor,  she  be- 
came the  owner  of  tbe  entire  estate  at  their 
death,  and  that  plaintiff,  having  acquired  her 


Interest,  is  entitled  to  recover  the  land.  The 
defendants  contend  that  Charlotte  Irene  was 
not  In  actual  or  potential  existence  when  the 
deed  to  her  parents  was  made,  and  even  if  It 
were  assumed  that  any  interest  passed  to  her 
it  was  an  estate  tail,  which,  under  the  rule 
of  Bwlng  V.  Nesbltt,  88  Kan.  708,  129  Pac. 
1131,  became  barred  by  the  conveyance  ex- 
ecuted by  Clarinda  B.  and  Josiah  Smith  in 
1882. 

Tbe  principal  defense,  however,  relied  upon 
by  the  defendants,  is  the  statute  of  limita- 
tions. It  is  the  contention  of  plaintiff  that, 
as  this  defense  was  not  specially  pleaded  by 
the  defendants,  it  is  not  available  to  them. 
The  action  was  ejectment,  and  the  answer  of 
defendants  was  a  general  denial.  Plaintiff 
invokes  the  general  rule  that,  where  the  petl< 
tion  does  not  show  upon  its  face  that  a  cause 
of  action  is  barred,  the  defense  of  the  statute 
of  Umitatims  must  be  specially  pleaded ;  but 
he  overlooks  sections  619  and  620  of  the  Civ- 
U  Code  (Gen.  St  1009,  {{  6214,  6215),  which 
provide  wltat  pleadings  are  essential  to  raise 
the  Issue  of  ownership  and  upon  which  proof 
in  this  case  was  received.  These  provide  what 
averments  are  necessary  and  saffldent  to  be 
alleged  by  plaintiff  in  his  petition,  and  the 
plaintiff  herdn  conformed  to  the  prescribed 
requirements,  and  it  is  also  provided  that  a 
general  denial  Is  a  sufficient  answer  by  the 
defendant  It  has  been  determined  that 
under  these  provisions  the  issues  joined  by 
a  general  denial  entitle  the  defendant  to  pro- 
duce any  testlmtmy  that  will  strengthen  his 
own  title  or  defeat  that  of  his  adversary. 
Taylor  v.  Danley,  83  Kan.  646,  112  Pac.  595, 
21  Ann.  Gas.  1241;  GibsMi  v.  Plummer,  86 
Kan.  226,  116  Pac.  818. 

The  Judgment  of  the  district  court  is  af- 
firmed.    All  the  Justices  concurring. 


OENTKAL  NAT.  BANK  OF  JUNCTION 

CITY  V.  SHELDON  «t  al.» 

(No.  19480.) 

(Supreme  Court  of  Kansas.    Nov.  6,  1916.) 

(SyUaliu  by  the  Court.) 

1.  Pabtrebship  ®=>41— Debts  Incxjbbed  iw 
Name  of  Cospobatior— Liability  of  Pabt- 

NBBSHIP. 

The  partnership  liability  for  debts  Incurred 
in  the  name  of  a  corporation,  which  has  not 
been  and  never  is  completely  organized,  extends 
to  all  who  participate  in  the  corporate  enter- 
priee,  and  is  of  the  same  nature  as  would  be 
imposed  if  the  original  plan  had  been  to  form  a 
partnership.  Bank  v.  Sheldon,  86  Kan.  460, 
121  Pac.  340. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  i{  56,  68,  59,  74 ;  Dec  Dig.  «=>41.] 

2.  Pabtnebskip  €=954— Debts  Cbeateo  in 
Namb  of  Cobpobation— Sufficibnot  of  Ev- 
idence. 

The  evidence  has  been  examined,  and  is 
held  to  justify  the  findings  of  the  trial  court. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  H  77,  79;   Dec.  Dig.  «=>54.1 
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Appeal  from  Dlstlrtct  Conrt,  Wyandotte 
C!otinty. 

Action  by  the  Central  National  Bank  of 
Junction  City,  Kan.,  against  O.  M.  Sheldon 
and  others.  From  Judgment  for  plaintiff, 
defendant  O.  K.  Bowen  appeals.     Affirmed. 

Guthrie,  Gamble  &  Street,  of  Kansas  City, 
Mo.,  for  appellant  Junius  W.  Jenkins,  of 
Kansas  City,  Kan.,  for  appellee. 

MABSHAJX,  J.  This  is  an  action  to  re- 
cover on  the  partnership  liability  of  those 
who  wrongfully  acted  in  a  corporate  capacl- 
ly.  From  a  Judgment  for  the  plaintiff,  de- 
fendant Bowen  appeals. 

This  case  was  before  this  court  on  the 
same  state  of  facts  and  on  substantially  the 
same  evidence,  in  Bank  v.  Sheldon,  86  Kan. 
460,  121  Pac.  340.  The  principal  testimony 
submitted  in  the  present  case  was  a  tran- 
script of  the  testimony  given  at  the  former 
trial,  supplemented  l>y  a  deposition  and  some 
other  short  items  of  docomentary  evidence. 
The  additional  evidence  does  not  materially 
change  the  facts  from  those  set  out  in  the 
former  opinion. 

[1]  Defendant  Bowea  discusses  this  case 
upon  the  theory  that  no  question  was  con- 
cluded by  the  former  appeal,  except  that  the 
bankruptcy  proceedings  mentioned  therein 
did  not  justify  an  instructed  verdict  in  favor 
of  the  defendants  on  the  ground  that  the 
bank  was  estopped  thereby.  We  do  not  agree 
with  Bowen  concerning  what  was  decided  on 
the  former  appeal.  This  court  there  decided 
that,  "where  a  number  of  persons  assume  to 
organize  themselves  into  a  corporation  and 
fail  to  take  the  steps  which  are  essential  to 
their  becoming  Incorporate,  they  are  liable 
as  i)artners  {or  debts  incurred  by  them  in 
the  corporate  name"  (Syl.  par.  1),  and  that 
this  liability  extends  to  all  who  participate 
in  the  enterprise.  Because  all  the  evidence 
was  in  writing,  Bowen  asks  this  court  to 
examine  the  evidence  and  not  be  bound  by 
the  findings  of  the  trial  court,  under  Durham 
V.  Carbon  Coal  &  Min.  Co.,  22  Kan.  232; 
Cheney  v.  Hovey,  56  Kan.  637,  642,  44  Pac. 
605 ;  Belknap  v.  Sleeth,  77  Kan.  164,  93  Pac. 
580.  We  have  carefully  examined  the  evi- 
dence. 

[2]  The  trial  court  made  extensive  findings 
of  fact  We  have  read  these  findings  and 
examined  the  evidence  to  support  them,  and 
our  conclusion  Is  that  the  findings  are  sup- 
ported by  the  weight  of  evidence  where  the 
evidence  is  contradictory.  Where  not  con- 
tradictory, there  is  ample  evidence  to  sni>- 
port  the  findings.  The  appellant  Bowen  con- 
tends that  the  evidence  does  not  show  that 
he  did  anything  to  incur  any  debt  in  the  cor- 
porate name,  and  that  he  did  not  participate 
in  any  corporate  enterprise. 

The  evidence  shows  that  C.  M.  Sheldon 
for  some  time  prior  to  the  attempted  incor- 
poration had  been  conducting  his  business 


in  the  name  of  the  '^.  H.  Sheldon  Company." 
His  letter  heads  and  stationery  had  printed 
thereon  the  "O.  M.  Sheldon  Company  C<»- 
poratlons  Financed.  Paid-up  Oapital  flOO,- 
000."  Sheldon  and  defendant  Bowen  are 
brothers-in-law.  Sheldon  was  Interested  In 
several  promotion  schemes  in  the  develop- 
ment of  oil  wells.  Defendant  Bowen  held 
stock  in  several  of  these  schemes  which  were 
Incorporated.  Bowen  trusted  Sheldon  im- 
plicitly, and  turned  over  to  Sheldon  the 
management  of  Bowen's  interest  In  these 
promotion  schemea.  Bowen  gave  Sheldon 
a  power  of  attorney  to  handle  Bowen's  stock, 
and  Sheldon  handled  this  stock  as  he  saw 
fit  Bowen  knew  Sheldon  was  doing  busi- 
ness under  the  name  of  the  "O.  M.  Sheldon 
Company."  Sheldon  concluded  to  incorporate 
In  this  name  under  the  laws  of  Arizona.  He 
asked  the  appellant  Bowen,  and  his  wife  to 
become  directors  in  this  corporation  and  to 
sign  the  articles  of  incorporation,  which  they 
did.  Thereafter  Bowen  trusted  the  entire 
management  and  business  of  the  corpora- 
tion to  Sheldon.  A  few  days  after  the  ar- 
ticles of  incorporation  were  filed,  Sheldon 
contracted  the  indebtedness  which  is  the 
foundation  of  this  suit  Bowen  afterward 
learned  of  this  Indebtedness  and  learned  that 
stock  held  by  him  In  other  companies  promot- 
ed by  Sheldon  had  been  put  up  as  collateral 
security  for  the  payment  of  this  indebted- 
ness, and  made  no  objection.  Bowen  assum- 
ed that  all  stock  owned  by  him  would  be  re- 
turned by  Sheldon,  or  other  investments  be 
made  for  Bowen,  or  the  money  therefbr  would 
be  i>aid  to  him,  so  as  to  protect  him.  These 
facts  we  think  were  sufficient  to  show  that 
Bowen  did  participate  in  the  corporate  «i- 
terprise  and  in  Incurring  the  indebtedness 
sued  on  in  this  case. 

The  judgment  is  affirmed  All  the  Justice* 
concurring. 

STATE  V.  McOTJLLOUGH.    (No.  18021.) 
(Supreme  Court  of  Kansas.    Nov.  6,  191S.) 

(BvUaiu*  ly  *^«  Court.) 

HoKioins  «=292— AsSAtTLT  with  Intent  to 

KlLI/— Instbuctions. 

Instructions  distinguishing  between  sections 
38  and  42  of  the  Crimes  Act  (Gen.  St  1009,  U 
2526,  2530),  and  relating  to  a  defense  of  gross 
intoxication  to  prove  the  absence  of  premedita- 
tion, deliberation,  intent  and  malice,  examined, 
and  found  correct 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  {g  607,  508,  600,  601 ;  Dec.  Dig.  «=» 
202.] 

Appeal    from    District    Court,    Sedgwick 

County. 

John  McCuIlough  was  convicted  of  assault 
with  intent  to  kill,  and  appeals.    Affirmed. 

James  A.  Conly  and  John  W.  Blood,  both  of 
Wichita,  for  appellant  S.  If.  Brewster,  Atty. 
Q&a.,  and  George  McGill,  ot  Wichita,  for  the 
State. 
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DAWBON,  J.  Tobn  McCnlloagb  was  goq- 
rlcted  In  the  district  court  of  Sedgwick  coun- 
ty on  a  charge  of  assault  with  Intent  to  kill. 
It  appears  that  McCuIlougb  had  been  led  to 
believe  that  the  prosecuting  witness,  W.  L. 
Herman,  had  caused  the  arrest  of  McGol' 
longh's  wife.  Near  the  comer  of  the  two 
principal  streets  of  Wichita,  the  defendant, 
while  more  or  less  intoxicated,  started  to 
cross  Main  street  in  the  direction  where  Her- 
man was  standing.  As  be  crossed  the  street, 
the  defendant  carried  his  revolver  in  his 
hand.  As  he  approached  Herman,  it  Is  al- 
leged that  he  said:    "You  black ■ — ,  you 

would  put  my  wife  in  Jail,  wouldn't  you;  1 
am  going  to  kill  you."  Herman  seized  the  re- 
volver, so  that  both  lie  and  McCullough  bad 
hold  of  it,  and  Herman  threw  McCuUough 
down  on  the  sidewalk  and  landed  on  top  of 
him.  The  two  men  continued  to  struggle 
for  the  revolver  for  some  time,  but  eventually 
McCullough  was  subdued  and  taken  to  Jail. 
From  a  conviction  under  section  38  of  the 
Crimes  Act,  this  defendant  appeals  and  press- 
es upon  our  attention  2  instructions  of  the 
trial  court  as  reversible  error.    These  were: 

"(8)  As  applied  to  the  facts  in  this  case  the 
essential  dineTence  between  section  38  and  sec- 
tion 42  is  that  section  38  requires  the  assault 
be  made  on  purpose  and  of  malice  aforethought, 
with  intent  to  kill,  while  section  42  defines  a 
lower  grade  of  offense,  in  which  the  element  of 
malice  aforethought  is  not  included.  And  in  or- 
der to  sustain  a  conviction  under  section  42  it 
is  only  incumbent  npon  the  state  to  prove  that 
the  assault  was  made  under  such  circumstances 
as  would  have  constituted  manslaughter  if  death 
had  ensued." 

"(14)  Yon  are  further  instmcted  that  volun- 
tary intoxication  is  no  excuse  for  crime  as  long 
as  the  offender  is  capable  of  conceiving  an  in- 
telligent design.  If  the  case  is  otherwise  made 
oat  beyond  a  reasonable  doubt,  he  will  be  pre- 
sumed to  have  intended  the  natural  and  probable 
consequence  of  his  own  act  Hence,  in  this  case, 
if  you  find  the  defendant  guilty  of  an  assault 
with  intent  to  kill  as  charged  in  the  information, 
and  that  at  the  time  he  did  so  he  was  in  a 
state  of  intoxication,  caused  by  his  voluntary  ac- 
tion, he  is  guilty  as  charged,  unless  you  further 
find  that  such  intoxication  was  so  extreme  as  to 
ftrevent  his  mind  from  the  exercise  of  delibera- 
tion or  premeditation,  and  from  entertaining  the 
i^ent  and  malice  aforethought  required  by  sec- 
tion 38,  referred  to  in  the  instructions;  and,  if 
yon  find  such  to  have  been  the  condition  of  his 
mind,  you  cannot  convict  him  of  any  offense  high- 
er than  that  defined  by  section  42,  referred  to  in 
this  instruction,  and  only  then  unless  you  believe 
him  guilty  beyond  a  reasonable  doubt  under  said 
section  42,  as  defined  more  fully  by  other  in- 
structions herein." 

These  are  bat  two  of  the  19  instracttons 
given  by  the  court,  and  while  appellant  ob- 
jected to  them  all,  no  errors  in  the  others 
are  pointed  out.  We  could  add  nothing 
wblcb  would  be  any  mwe  precise  statement 
of  the  law  than  that  given  by  the  trial  court 
in  Its  eighth  instmction  as  applied  to  this 
case.  The  conrt  merely  distingui^ed  the 
elements  of  Intent  or  lack  of  Intent  as  plac- 
ing tbe  offense  under  section  38  or  section 
^  In  State  v.  BurweU,  S4  Kan.  812,  8  Pa& 
470,  It  was  said: 


"Wliere  a  criminal  information  sets  forth  facts 
sufficient  to  constitute  the  offense  of  assaulting 
and  wounding  a  person  with  intent  to  commit 
murder,  under  section  38  of  the  act  relating  to 
crimes  and  punishments,  and  the  facts  as  thus 
set  forth  also  constitute  the  offense  of  wounding 
under  such  circumstances  as  would  constitute 
manslaughter  if  death  had  ensued,  under  section 
42  of  the  Crimes  Act,  held,  that  the  jury  may 
find  the  defendant  guilty  of  either  of  the  offenses 
charged,  as  the  evidence  will  justify.  And  gen- 
erally, wherever  a  person  is  charged  upon  ii5or- 
mation  with  the  commission  of  an  offense  under 
one  section  of  the  statutes  and  the  offense  as 
thus  charged  includes  another  offense  under  an- 
other section  of  the  statutes,  the  defendant  may 
be  found  guil^  of  either  offense.  State  v.  Fish- 
er, 8  Kan.  208;  State  v.  O'Kane.  23  Kan.  244; 
State  V.  Watson,  30  Kan.  281  [1  Pac.  770]." 

See,  also.  State  v.  Oountryman,  57  Kan. 
816,  828,  48  Pac.  187. 

Touching  the  fourteenth  instmction,  ap- 
pellant has  no  ground  of  complaint.  His 
evidence  tended  to  show,  if  the  Jury  saw  fit 
to  believe  it,  that  he  was  so  drunk  as  to  have 
no  knowledge  of  his  acts.  Assuming  that 
extreme  intoxication  would  reduce  his  crime 
to  the  grade  covered  by  section  42  of  the 
Crimes  Act,  the  Instruction  was  liberal,  even 
generous,  to  defendant.  State  v.  Mowry,  37 
Kan.  868,  15  Pac.  282;  State  v.  Rumble,  81 
Kan.  16,  20-23,  105  Pac.  1,  26  L.  E.  A.  (N.  S.) 
376. 

There  Is  no  error  in  this  case,  and  the  Judg- 
ment is  afilrmed.  All  the  Justices  concur- 
ring. 


MORRIS  v.  BLAZER.    (No.  19327.) 

(Supreme  C!ourt  of  Kansas.    Nov.  6,  1915.) 

CSvllaliui  hy  the  OourtJ 

EviDENCi:  €s>413—PAaoi/— Deeds. 

The  fact  of  the  execution  of  a  deed  by  a 
husband  and  wife,  their  deposit  of  the  same,  and 
other  acts  concerning  it  wttich  are  independent 
of  its  contents,  may  be  shown  by  parol  evidence. 
[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  fg  1855-1857,  1859,  1860;  Dec.  Dig. 
<&=3413.] 

Appeal  from  District  Orart,  Anderson 
County. 

Action  by  W.  Il  Morris  against  J.  B.  Blaz- 
er. From  Judgment  for  plaintifl!,  defendant 
appeals.    Affirmed. 

Chas.  W.  Garrison,  N.  Lu  Bowman,  and 
Manford  Schoonover,  all  of  Garnett,  for  ap- 
pellant. 3.  G.  Johnson,  of  Garnett,  for  ap- 
pellee. 

PORTER,  J.  PlainttfC  recovered  a  Judg- 
ment for  services  as  a  real  estate  agent. 
Defendant  in  his  appeal  suggests  no  sub- 
stantial grounds  for  a  reversal.  There  was 
a  conflict  In  the  evidence  upon  the  question 
whether  Kraft,  the  person  produced  by  plain- 
tiff, was  ready,  able,  and  willing  to  ezdiange 
farms  on  terms  satisfactory  to  defendant 
The  court  fairly  instructed  the  Jury  upon  all 
the  issues,  and  the  Jury  determined  the  facts 
in  plaintiff's  favor. 
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It  was  conceded  tbat  Qie  written  contract 
for  the  exchange  was  void  for  the  reason 
that  It  was  not  signed  by  Mrs.  Kraft,  and 
their  farm  consisted  of  a  homestead.  The 
arrangement  between  defendant  and  Kraft 
was  that  each  should  deposit  his  abstract 
and  deed  with  E.  W.  Liggett,  the  agent  of 
Kraft  Liggett  was  a  witness,  and  over  de- 
fendant's objections  was  permitted  to  testify 
that  Kraft  deposited  with  him  a  deed  to  his 
property  and  that  Mrs.  Kraft  had  Joined  in 
the  deed.  There  was  no  error  In  the  admis- 
sion of  this  parol  evidence.  The  contents  of 
the  deed  were  not  In  issue,  nor  was  It  the 
object  of  the  evidence  to  establish  a  convey- 
ance under  the  deed,  bat  merely  to  show  a 
compliance  with  the  agreement  to  deposit  the 
deed.  The  contents  of  the  deed  were  only 
collaterally  Involved.  In  such  a  case  it  la 
held  that  the  rule  which  requires  the  produc- 
tion of  the  instmment  itself  does  not  apply. 
17  Cyc.  486 ;  Trimble  v.  Shaffer,  3  G.  Greene 
<Iowa)  233;  Tucker  v.  Welsh,  17  Mass.  160, 
164,  9  Am.  Dec.  137 ;  Uhl  v.  Moorhoua,  Treas- 
urer of  White  County,  et  al.,  137  Ind.  446, 
37  N.  E.  866.  In  the  last  case  dted  a  witness 
was  permitted  to  testify  that  be  had  made  a 
deed  to  Alfred  Reed,  hla  wife  joining  there- 
in.   The  Indiana  court  said  in  the  opinion: 

"We  do  not  concur  in  the  aasertion  that  the 
matters  so  testified  are  of  the  contents  of  the 
deed.  They  are,  each  and  all,  acts  independent 
of  the  deed,  though  as  to  the  execution  of  a  deed 
to  Alfred  Reed  the  fact  could  have  been  proven, 
also,  by  the  deed.  In  this  respect  the  question 
does  not  differ  from  those  cases  holding  that  pa- 
rol evidence  is  admissible  to  prove  the  payment 
of  a  written  contract  where  a  receipt  has  been 
executed ;  that  an  agent  has  been  appointed, 
though  the  appointment  is  in  writing;  a  birth 
or  marriage,  where  there  is  a  public  record  of 
the  fact ;  that  a  dog  has  been  registered  for  tax- 
ation," etc.     137  fiid.  446,  37  N.  R  366. 

Moreover,  the  defendant  did  not  rely  upon 
the  fact  that  a  deed  in  which  Mrs.  Kraft 
Joined  was  not  left  with  Ldggett  His  con- 
tention was  that  both  Kraft  and  bis  wife 
had  clalpied  subsequently  that  their  signa- 
tures to  the  deed  were  obtained  by  fraud  or 
mistake. 

The  court  considered  the  verdict  for  $540 
excessive,  and  required  plaintiff  to  consent 
to  a  reduction  to  $300  or  to  a  new  trial. 
This  was  not  error. 

Judgment  affirmed.  All  the  Justices  con- 
curring. 


CITY  OF  WICHITA  ▼.  WICHITA  B.  ft 

LIGHT  CO.  et  al.     (No.  19057.) 
(Sopreme  Ootirt  of  Kansas.    Nov.  6,  1915.) 

(Syllabu*  Iv  <Ae  Court.) 
1.  CoKFOBAIlONS  «=»382%,  New,  vol.  16  Key- 
No.  Series  —  POBLic  Uttlitibs  —  Access  to 
Records. 

Chapter  114,  Laws  of  1907,  is  prospective 
in  its  purpose  and  not  retrospective,  and  the 
provision  in  subdivision  5,  art.  11,  {  114,  there- 
in, declaring  that  city  commissioners  shall  have 
access  to  and  the  ritrht  to  examine  all  books,  re- 
ceipts,   files,    records,    and    documents    of   any 


public  utility,  the  franchise  of  which  has  been 
extended,  for  the  purpose  of  verification  and  to 
correct  the  same  if  found  erroneous,  has  no 
application  to  a  public  utility  whose  franchise 
was  extended  by  an  ordinance  passed  and  ac- 
cepted in  IOCS,  one  of  the  conaiticms  of  such 
extension  being  that  the  grantee  should,  once  in 
each  year,  file  with  the  dty  clerk  a  detailed 
statement,  properly  verified,  showing  its  operat- 
ing expenses  and  earnings. 

2.  CoBPORATiows  <8=>382%,  New,  vol.  16  Key- 
No.  Series— PoBuo  UTitrrna  Cobpobatiox 
—  Vebificatioic  o»  Statembnm  —  Submis- 
sion of  Books  and  Recobos. 

Where  a  public  utility  corporation  has 
complied  with  the  provisions  of  an  ordinance  ex- 
ten(Ung  'its  franchise  and  providing  for  the 
filing  with  the  city  clerk  of  verified,  annual 
statements,  showing  its  receipts  and  disburse- 
ments, mandamus  will  not  lie  to  compel  the 
corporation  to  submit  its  books  and  records  to 
the  city  for  inspection,  for  the  purpose  of  veri- 
fying the  correctness  of  such  statements. 

Original  proceeding  In  mandamus  by  the 
city  of  Wichita,  a  municipal  corporation, 
against  the  Wichita  Railroad  &  Light  Com- 
pany, and  othera    Writ  denied. 

Earl  Blake  and  Robt  CL  Fonlston,  both  of 
Wichita,  for  plaintiff.  Ferry,  Doran  ic  Dean, 
of  Topeka,  and  Kos  A  V.  Harris,  of  Wichita, 
for  defendants. 

PORTEIR,  J.  nils  is  an  original  proceed- 
ing in  mandamns.  In  which  the  city  of 
Wichita  seeks  to  compel  the  street  railway 
and  light  company  to  permit  an  audit  and 
inspection  of  its  books  and  documents,  sihow> 
ing  Its  gross  receipts  and  disbursements  for 
each  of  the  years  1903  to  1913,  inclusive  Be- 
fore commencing  the  proceeding,  the  commis- 
sioners of  the  dty  adopted  a  resolution,  re- 
dting  that  it  had  been  made  to  appear  that 
a  considerable  amount  of  money  is  due  the 
dty  from  the  defendant  under  the  provisions 
of  section  170,  c.  122,  Laws  of  1903,  which 
required  the  defendant  to  pay  Into  the  dty 
treasury  10  per  cent  of  its  earnings  over 
and  above  10  per  cent  earnings  on  its  invest- 
ment The  case  is  submitted  here  on  a  mo- 
tion to  quash  the  writ 

[1]  The  ordinance  extending  defendant's 
franchise  was  passed  In  April,  1903.  It  Is 
conceded  that  this  extension  was  made  under 
the  provlakMis  of  sections  169  and  170,  c 
122,  Laws  of  1903,  which  in  general  terms 
authorized  the  city  to  require  from  such  a 
company  a  report  once  in  six  months.  The 
ordinance  itself  expressly  requires  the  de 
fendant  once  in  each  year  to  file  with  the 
dty  derk  a  detailed  statement,  properly  veri- 
fied, showing  its  operating  expenses  and 
earnings.  It  la  admitted  in  the  writ  that  de- 
fendant has  made  such  detailed  statements 
as  required  by  the  ordinance.  The  claim  of 
the  dty  is  that  It  Is  entitled  to  Inspect  the 
books  and  records  of  the  defendant  for  the 
purpose  of  verifying  these  statements.  The 
contentions  of  the  defendant  are:  First, 
that  there  is  no  public  duty  specially  enjoin- 
ed upon  it  by  law  which  the  writ  seeks  to 
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enforce;  second,  that  the  cl^  has  a  plain, 
adequate  remedy  at  law,  and  tbeietore  tbe 
writ  should  be  denied.  The  defendant  read- 
ily admits  that  if  there  i6  any  statutory  or 
common  law  that  casts  upon  It  the  duty  of 
submitting  Its  books  and  documents  for  tbe 
inspection  of  the  public  officers,  then  manda- 
mns  is  the  proper  remedy.  In  1907  tbe  Leg- 
islature provided  an  additional  requirement 
in  refer^ice  to  public  service  franchises,  as 
follows : 

*****  Said  board  [board  of  commission- 
ers] shall  also  have  access  to  and  tbe  right  to 
examine  all  books,  receipts,  flies,  records,  and 
docnments  of  any  such  grantee  to  verify  the 
correctness  of  such  semiannual  statement  and 
to  correct  same,  if  found  to  be  erroneoos. 
*  •  *  "  Subdivision  5,  c.  114,  art.  11,  i  114, 
Laws  1907. 

The  city  contends  that  tbe  law  of  1907  ap- 
plies to  the  extension  of  defendant's  fran- 
chise granted  in  1903.  The  act  of  1907  was 
prospective  in  its  purpose  and  not  retrospec- 
tive. In  Douglas  County  v.  Woodward,  73 
Kan.  238,  84  Pac.  1028,  it  was  said: 

"Generally,  a  statnte  will  be  construed  as 
applying  to  conditions  that  may  arise  in  the 
future.  An  act  will  not  be  ^ven  a  retrospec- 
tive operation  unless  the  intentioB  of  the  Leg- 
islature that  it  shall  so  operate  is  anequivocally 
expressed."    Syllabus. 

See,  also,  Howe  v.  Howe,  179  Mass.  552,  61 
N.  E.  225,  65  L.  R.  A.  626. 

There  is  nothing  in  tbe  language  ot  the 
act  of  1907  to  indicate  an  intention  of  the 
Legislature  to  make  this  provision  apply  to 
franchises  extended  prior  to  that  time.  As 
suggested.  It  is  more  In  the  nature  of  a  leg- 
islative recognitl<Hi  of  the  absence  of  any 
such  requirement  In  previous  enactments. 

[2]  The  motion  to  quash  must  be  allowed 
on  the  ground  that  no  duty  imposed  by  law 
is  sought  to  be  enforced,  and  that  the  city 
has  a  plain,  adequate  remedy  by  which  it 
may  obtain  the  information  desired.  It  may 
accomplish  this  by  a  suit  against  the  de- 
fendant for  any  balance  claimed  to  be  due  or 
for  an  accounting.  The  court  where  such 
an  action  was  pending  would  have  the  au- 
thority to  compel  the  production  of  defend- 
ant's books  and  papers.  The  action  here  is 
nothing  more  than  a  suit  in  the  nature  of  a 
bUl  of  discovery.  If  the  writ  were  granted 
and  an  inspection  of  defendant's  books  and 
records  disclosed  that  tbe  statements  fur- 
nished were  true  and  correct,  that  would  end 
the  matter;  no  further  relief  would  be 
sought  by  the  city.  If  an  inspection  led 
the  city  to  beUeve  that  there  are  moneys  due 
from  the  defendant,  another  suit  would  be 
necessary  to  enforce  Its  claim,  unless  the 
defendant  settled  voluntarily  upon  terms  sat- 
isfactory to  the  city.  It  can  obtain  no  relief 
by  the  granting  of  a  writ  in  this  case  except 
to  discover  evidence  upon  which  to  found 
an  action  or  claim  against  tbe  company.  The 
dty  commissioners  act  as  a  public  utilltleB 
commission,  since  defendant  is  a  public  util- 
ity 4q)eratlng  wholly  within  the  dty.    The 


dty,  however,  is  not  seeking  in  this  action  to 
regulate  a  public  service  corporation,  nor  to 
compel  tbe  performance  of  any  public  duty 
imposed  upon  d^endant  by  law.  On  the 
contrary,  it  is  seeking  to  enforce  a  right  of 
contract,  or  to  secure  evidence  to  ouible  it 
to  enforce  such  a  right.  It  is  well  recognized 
that  every  municipal  corporation  exercises 
dual  functions:  one  in  its  capacity  as  a 
governmental  body,  the  other  in  its  pro- 
prietary capadty.  Plaintiff's  right  under  tbe 
ordinance  and  laws  to  be  paid  a  percentage 
of  defendant's  receipts  is  a  proprietary  right, 
and  not  one  inhering  in  the  exerdse  of  gov- 
ernmental power.  In  this  respect  its  rights 
are  governed  by  the  same  rules  that  apply  to 
contracts  made  by  an  individual  or  a  private 
corporation. 

The  writ  of  mandamus,  the  allowance  of 
which  is  largely  discretionary,  cannot  be 
employed  as  a  bill  of  discovery.  For  tbe 
reasons  stated,  the  motion  to  quash  the  writ 
is  allowed.    All  the  Justices  concurring. 


STOCKTARDS  STATE  BANK  v.  MER- 

CHANT&'  STATE  BANK  et  aL* 

(No.  19670.) 

(Supreme  C!ourt  of  Kansas.    Nov.  6,  191fi.) 

(ByUdbu*  (y  tft«  Court.) 
Appeai,  and  Ebbob  9»1067  —  Banks  and 

Banking  ^s3l64—OoifFBTBNCT  — Special 

Findings. 

Assignments  of  error  relating  to  tbe  admis- 
sion and  exclusion  of  evidence,  mstructions  to 
the  jury,  and  gpedal  findings  of  fact,  examined, 
and  held  not  to  be  well  founded. 

[JEd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Oent.  Dig.  f§  4194-4199,  4205;  Dec.  Dig. 
®=>1067;  Banks  and  Bknklng,  Cent  Dig.  H 
502-612,  616,  616,  618-<S33:  Dec.  Dig.  «s» 
164.1 

Appeal  from  District  Court,  Sedgwick 
0>unty. 

Action  by  tbe  Stockyards  State  Bank 
against  the  Merchants'  State  Bank  and  oth- 
ers. From  Judgment  for  defendants,  plalntift 
appeals.     Affirmed. 

Haymaker,  Roberts  &  Jochems,  Kos.  Har- 
ris, and  V.  Harris,  all  of  Wichita,  for  ap- 
pellant Dale,  Amidon  &  Madalene,  Stanley, 
Vermilion  &  Evans,  Noftzger  &  Gardner,  and 
Blake  &  Ayres,  all  of  Wichita,  for  appellees. 

BUBCH,  J.  The  action  was  one  to  recov- 
er a  sum  of  money  credited  to  the  plaintiff 
on  the  defendant's  books,  said  to  have  been 
misappropriated  to  the  payment  of  a  person- 
al obligation  of  the  plaintiff's  cashier  to  the 
defendant.  The  defendant  prevailed,  and  the 
plaintiff  appeals. 

The  dalm  of  the  plaintiff  was  that  its 
cashier,  Brown,  undertook  to  buy  shares  of 
capital  stock  of  his  own  t>ank.  To  enable 
him  to  do  this  the  defendant's  president. 
Dice,  authorized  him  to  check  on  tbe  defend- 
ant.    Tbe  overdraft  on  the  defendant  was 
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taken  np  by  Brown's  check  on  bis  own  ac- 
count with  his  own  bank.  To  meet  this 
check  Brown  gave  his  personal  note,  with 
collateral  security,  to  the  defendant  In  the 
snm  of  $3,500,  and  the  money  was  passed  to 
the  credit  of  the  plaintiff ;  the  defendant  be- 
ing a  depositary  of  the  plaintiff.  Subsequent- 
ly Brown  took  up  the  note  with  a  cashier's 
check  against  this  deposit  The  defendant's 
claim  was  that  the  stock  transaction  was 
closed  when  Brown  took  up  his  overdraft 
on  the  defendant.  Brown  then  desired  to 
increase  bis  bank's  reserve,  which  was  so 
low  that  he  was  required  to  make  reports 
twice  a  week  to  the  bank  commissioner.  To 
do  this  he  borrowed  the  $3,500  for  his  bank, 
and  signed  the  note  in  bis  individual  capac- 
ity, in  order  that  his  r^>orts  to  the  bank 
commissioner  might  not  reveal  an  applica- 
tion by  the  bank  for  the  loan.  The  money 
was  passed  to  the  credit  of  the  plaintiff,  and 
on  the  receipt  of  Brown's  cashier's  check  for 
$3,500  was  applied  to  the  payment  of  the 
note.  The  solution  of  the  question,  Who 
borrowed  the  money  represented  by  Brown's 
note.  Brown  or  the  bank  of  whi<ji  he  was 
cashier?  was  therefore  determinative  of  the 
controversy.  The  Jury  returned  the  follow- 
ing special  findings  of  fact : 

"(8)  Was  the  money  obtnined  by  Brown  from 
the  Merchants'  Stnte  Bank  by  making  to  the 
Merchants'  State  Bank  his  personal  note  money 
to  be  used  by  Brown  in  his  own  personal  trans- 
actions?   A.  No.    »    •    • 

"(10)  Did  not  Brown  make  an  application  to 
Dice  for  an  individual  loan  of  $3,500?  A.  No. 
*    *    • 

"(12)  Was  not  the  note  of  $3,500  signed  by 
Brown  an  individual  note  of  Brown?  A.  No; 
made  by  Brown  for  Stockyards  State  Bank." 

The  plaintiff  asserts  and  reasserts  that  the 
jQndings  of  the  jury  are  without  support  in 
the  evidence,  and  are  contrary  to  the  evi- 
dence. Brown  and  Dice  do  not  agree  respect- 
ing the  negotiations  for  the  loan.  Brown 
was  frequently  obliged  to  exercise  his  privi- 
lege to  refuse  to  answer  incriminating  ques- 
tions. He  made  conflicting  statements  re- 
garding the  purpose  for  which  the  $3,500  loan 
was  obtained  and  withdrew  some  of  tbem. 
His  testimony  was  unsatisfactory  in  other 
respects,  and  there  was  good  ground  for  the 
Jury  to  refuse  to  give  it  full  credence.  Dice 
was  abundantly  corroborated,  and  the  Jury 
made  its  choice  between  the  evidence  sup- 
porting the  plaintifTs  claim  and  the  evidence 
supporting  the  defendant's  claim. 

Some  rulings  relating  to  the  admission  and 
exclusion  of  evidence  are  complained  of.  A 
duplicate  deposit  slip  was  excluded,  but  there 
was  no  dispute  about  the  ultimate  fact  to 
which  the  evidence  related.  Speaking  of  his 
authority  in  the  conduct  of  his  bank's  af- 
fairs. Brown  was  permitted  to  say :  "I  take 
it  that  their  consent  was  presumed  in  that." 
If  the  loan  were  made  to  the  plaintiff  to 
bring  up  its  reserve,  consent  of  the  plalntlfl's 
board  of  directors  was  Immaterial.  If  not 
the  statement  was  Immaterial.  The  subject 
of  a  custom  to  make  loans  to  banks  on  tbe 


personal  notes  of  their  officers  came  up.  On 
objections  by  the  plaintiff  evidence  of  such 
a  custom  was  excluded,  but  Dice  was  prop- 
erly allowed  to  say  that  be  told  Brown  it 
was  customary ;  the  statement  being  a  part 
of  the  oral  negotiations  for  the  loan.  The 
application  for  the  loan  was  presented  to  tbe 
defendant's  board  of  directors,  and  a  loan, 
not  to  Brown,  but  to  his  bank,  was  author- 
ized. Testimony  was  admitted  to  tbe  effect 
that  Dice  could  not  make  a  loan  of  this  size 
without  tbe  approval  of  bis  board  of  direc- 
tors. The  purpose  was  not  to  bind  Brown  or 
the  plaintiff  by  a  limitation  on  Dice's  author- 
ity, but  to  explain  the  course  pursued. 

While  not  so  stated,  tbe  plaintiff's  real 
complaint  regarding  the  instructions  g^ven 
tbe  Jury  is  that  tbe  court  submitted  the  de- 
fendant's theory  of  the  case  to  the  Jury.  In 
the  brief  it  is  said : 

"In  its  instructions  the  court  overlooked  tbe 
principle  that  the  note  of  $3,500,  under  the  evi- 
dence, could  not  be  a  bank  transaction:  First, 
because  it  was  only  signed  by  Brown ;  second, 
because  Brown,  to  the  knowledge  of  the  Mer- 
chants' State  Bank,  was  buying  stock  on  his 
own  account  This  in  itself  proved  that  the  mat- 
ter was  an  individual  transaction." 

In  other  portions  of  tbe  brief  certain  docu- 
mentary evidence  and  certain  8i)eclflc  facts 
are  referred  to  as  showing  conclusively  that 
the  loan  was  a  loan  to  Brown  personally. 
Very  clearly  the  giving  of  the  note  could 
be  a  bank  transaction,  and  could  be  such 
without  authorization  by  the  plaintiff's  board 
of  directors.  Tbe  signature  by  Brown  alone 
was  not  conclusive,  the  fact  that  Brown  bad 
been  buying  stock  on  bis  own  account  was 
not  conclusive,  and  inferences  from  tbe  doc- 
umentary evidence  and  specific  facts  appeal- 
ed to,  in  harmony  with  the  testimony  of  Dice 
and  other  evidence  sustaining  the  defend- 
ant's contention,  were  permissible.  Under 
tbe  guise  of  an  attack  on  tbe  instructions 
to  the  Jury  tbe  plaintiff  simply  makes  anoth- 
er attack  on  the  special  findings  of  fact 

Certain  instructions  complained  of  were 
given  at  tbe  plaintiff's  request  The  Jury 
were  Instructed  that  prima  facie  the  note 
was  Brown's  note.  Instructions  so  framed 
as  to  leave  to  tbe  determination  of  tbe  Jury 
matters  about  which  there  could  be  no  dis- 
pute were  neither  confusing  nor  mislead- 
ing. An  instruction  complained  of  as  leaving 
to  tbe  Jury  tbe  solution  of  a  question  of  law 
was  doubtless  given  In  an  effort  to  present 
in  a  succinct  and  concrete  way  the  substan- 
tial issue  in  the  case.  Probably  It  was  not 
very  helpful,  but  In  view  of  the  findings  of 
fact  It  was  perfecOy  harmless.  It  is  not 
necessary  to  pursue  the  subject  of  tbe  In- 
structions to  the  Jury  further.  They  were 
even  too  elaborate,  and  none  of  them  was 
prejudicially  defective. 

The  special  findings  of  tbe  Jury  are  not  In- 
consistent with  each  other.  An  answer  that 
there  was  no  evidence  that  the  check  given 
to  reimburse  the  defendant  was  an  over- 
draft on  Brown's  account  was  probably  re- 
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tamed  because  of  the  confaslon  In  Brown's 
testimony.  Perhaps  also  because  of  uncer- 
tainty as  to  how  far  his  testimony  might  be 
safely  followed.  But  the  answer  Is  wholly 
Immaterial,  since  the  Jury  were  saUsfled  that 
the  loan  was  a  bank  loan  and  so  found  upon 
sufficient  evidence. 

The  Judgment  of  the  district  court  is  af- 
firmed.   All  the  Justices  concurring. 


STATE  T.  MOLUER.    (No.  19552.) 
°    (Supreme  Court  of  Kansas.    Nov.  6^  1915.) 

(SvUalnu  ly  the  Court.) 

1.  Taxation  «=s>889  —  Successiow  Tax— 
PuoPBBTY  Subject— Purchase. 

Section  1,  c.  248,  of  the  Laws  of  1909  (sec- 
tion 9205,  Gen.  Stat.  1909),  imposed  a  succes- 
sion tax  upon  the  right  to  take  property  by  will 
or  by  the  intestacy  laws,  or  by  transfer  made  in 
contemplation  of  death.  The  provision  in  sec- 
tion 1,  exempting  from  the  operation  of  the 
net  the  case  of  a  "bona  fide  purchase  for  full 
consideration  in  money  or  money's  worth"  was 
intended  to  apply  solely  to  transfers  by  deed 
or  grant  made  in  contemplation  of  death,  and 
has  no  application  to  the  transmission  of  prop- 
erty by  wilL 

[Kd.  Note. — For  other  cases,  see  Taxation, 
Cent.  Dig.  {  1710;    Dec.  Dig.  «=»889.] 

2.  Taxation  «=»878  —  Inheeitanob  Tax  — 
Pbopebty  Bkqueathxd— Gontbact. 

A  wiU  was  executed  in  1901,  bequeathing 
all  the  property  of  the  testator  to  his  niece  in 
pursuance  of  a  contract  entered  into  between 
them  many  years  before,  by  which  she  agreed 
to  live  with  and  care  for  him  as  long  as  he 
lived.  When  he  died  in  1911,  the  contract  had 
been  fully  performed.  Ileld,  that  the  property 
passed  by  the  will  and  not  by  the  contract,  and 
IS  liable  to  the  succession  tax  Imposed  by  the 
inheritance  tax  law  of  1909. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  §i  1700,  1701;  Dec  Dig.  «=»878.] 

3.  Constitutional  Law  «=»154— Taxation 
€=s»859  —  Inhebitance  Tax  —  Validitt  of 
Statute — Ikfaibiient  of  Contracts. 

Whatever  right  accrued  to  the  defendant 
under  the  contract  in  thia  case  was  acquired 
subject  to  the  power  of  the  Legislature  to  reg- 
ulate the  devolution  of  property  by  will,  and 
the  act  of  1900,  imposing  an  Inheritance  tax 
upon  property  passing  by  will,  is  not,  as  applied 
to  the  property  which  passed  to  the  defendant, 
in  conflict  with  the  provision  of  the  federal 
Constitution  designed  to  protect  the  obligation 
of  contracts. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
si  Law,  Cent.  Dig.  §1  420-428,  442-444,  447- 
45.1,  458,  459,  401-473;  Dec.  Dig.  <S=>154; 
Taxation,  Cent.  Dig.  {  1674;  Dec.  Dig.  <S=> 
859.J 

Appeal  from  District  Court,  Cloud  County. 

Action  by  the  State  against  Mary  Molller, 
as  executrix,  etc.  From  judgment  for  plain- 
tiff, defendant  appeals.    Affirmed. 

Pnlsifer  &  Hunt,  of  Concordia,  for  appel- 
lant. S.  M.  Brewster,  Atty.  Gen.,  and  M. 
V.  B.  Van  De  Mark,  of  (Concordia,  for  tlie 
State. 

PORTER,  J.  ThlB  action  was  brought  by 
the  state  to  recover  a  tax  upon  a  legacy,  and 


lnv<dTes  the  constnictlon  of  the  Inheritance 
tax  law. 

Tfie  defendant  Is  the  sole  beneficiary  under 
the  will  of  Louis  Mollier,  deceased,  and  is 
sued  In  her  Individual  capacity  and  as  ex- 
ecutrix of  the  estate.  The  court  sustained  a 
demurrer  to  her  answer.  She  elected  to  stand 
upon  the  answer,  and  appeals  from  a  Judg- 
ment rendered  in  favor  of  the  state.  The  de- 
fendant Is  the  niece  of  Louis  Molller,  deceas-  * 
ed.  In  his  lifetime  he  was  a  Catholic  priest, 
and  for  several  years  was  in  charge  of  a  par- 
ish in  Cloud  county.  More  than  20  years  be- 
fore his  death  he  made  an  agreement  with 
defendant  that  if  she  would  make  her  home 
with  him,  act  as  his  housekeeper,  and  look 
after  Iiis  welfare  as  long  as  he  lived,  he 
would  make  a  will  and  bequeath  to  her  all 
his  property.  She  fully  performed  the  con- 
tract on  her  part  and  continued  to  live  with 
him  and  care  for  him  until  his  death,  which 
occurred  February  10, 1911.  In  1901  he  made 
hls'  will,  and  in  recognition  of  the  contract 
named  her  as  his  beneficiary.  It  was  duly 
probated,  and  she  was  appointed  executrix. 

[1]  The  Inheritance  tax  law,  chapter  248, 
Laws  of  1909,  section  9266,  Gen.  Stat  1909, 
was  repealed  by  chapter  330,  Laws  of  1913. 
In  1915  it  was  re-enacted  with  numerous 
changes.  Chapter  357,  Laws  1915.  The  first 
section  of  the  original  act  reads  the  same  aa 
section  1  of  the  act  of  1915,  and  imposed  an 
Inheritance  or  euccesslon  tax  upon  aU  prop- 
erty— 

"  •  *  •  which  shall  pass  by  will  or  by  the 
laws  regulating  intestate  succession,  or  by  deed, 
grant  or  gift  made  in  contemplation  of  death, 
or  made  or  intended  to  take  effect  in  i)ossession 
or  enjoyment  after  the  death  of  the  grantor,  to 
any  person,  absolutely  or  in  trust — except  in 
case  of  a  bona  fide  purchase  for  full  consider- 
ation in  money  or  money's  worth." 

The  defendant  claims  that  she  acquired 
the  property,  not  by  will,  but  by  a  contract, 
which  had  been  fully  executed  by  her  at  the 
time  the  wiU  took  effect;  that  the  will  was 
merely  the  means  agreed  upon  by  which  to 
convey  to  her  the  legal  title  to  property 
which  had  already  become  hers  when  Louis 
Molller  died.  She  claims,  also,  that  her  case 
falls  within  the  exception  mentioned  in  the 
statute,  for  the  reason  that  she  acquired  the 
property  by  a  bona  fide  purchase  for  full 
consideration  in  money's  worth.  She  relies 
upon  decisions'  of  this  court  holding  that 
where  the  execution  of  a  will  Is  part  of  a 
contract  to  make  a  will,  the  contract  will 
be  enforced  by  the  courte  in  favor  of  a  per- 
son who  has  acted  upon  It.  Schoonover  t. 
Schoonover,  86  Kan.  487,  121  Pac.  485,  38 
L.  R.  A.  (N.  S.)  752;  Smith  v.  Cameron,  92 
Kan.  652,  141  Pac.  596,  62  L.  R.  A.  (N.  S.) 
1057;  HoUand  v.  Holland,  89  Kan.  730,  132 
Pac.  989.  The  doctrine  of  these  cases  is  stat- 
ed in  the  following  excerpt  from  the  opinion 
in  the  Schoonover  Case,  86  Kan.  489,  121 
Pac.  486: 
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"Where  one  has  rendered  personal  aerrlces  to 
Bnother  under  an  oral  agreement  for  compenaa- 
tion  by  the  devise  of  real  estate^  the  contract 
may  be  enforced  irrespective  of  the  question  of 
possession,  where  the  services  are  of  such  a  char- 
acter that  their  money  value  cannot  be  satisfac- 
torily estimated." 

Another  case  upon  which  defendant  places 
considerable  reliance  Is  Nelson  v.  SchoonoTer, 
89  Kan.  779,  132  Pac.  1183,  Ann.  Gas.  1915A, 
147,  where  the  court.  In  an  opinion  denying 
a  rehearing,  held  that  the  land  was  not  sub- 
ject-to the  inheritance  tax.  Land  was  pur- 
chased and  paid  for  by  the  husband,  who 
took  the  title  In  his  wife's  name  under  an 
agreement  that  she  would  make  a  will  in  his 
favor.  She  died  without  making  such  will, 
and  the  court  decreed  specific  ];)erformance 
in  favor  of  the  husband.  The  point  was 
raised  in  a  i>etitlon  for  rehearing  that  the 
executor  was  entitled  to  hold  the  property 
for  the  purpose  of  paying  the  inheritance 
tax.  In  the  <H>lnlon  denying  a  rehearing  it 
was  said: 

"It  is  Rugxested  that  an  effort  may  be  made  to 
charge  the  land,  to  which  the  plaintiff  is  held 
to  be  entitled,  with  an  inheritance  tax,  and  that 
if  such  an  effort  should  be  successful,  payment 
would  have  to  be  made  through  the  executor. 
The  plaintiff  does  not  derive  title  to  the  prop- 
erty by  descent  or  will,  but  by  contract.  Under 
the  findings  of  the  trial  court,  which  have  been 
sustained  upon  appeal,  the  property  was  in  a 
sense  his  baore  his  wife's  death.  At  all  events 
he  had  paid  for  it,  and  was  not  chargeable 
with  an  inheritance  tax.  87  Cya  1565."  Nel- 
son V.  Schoonover,  88  Kan.  779,  784,  132  Pac. 
1183,  1185,  supra. 

[2]  In  the  case  Jast  dted  no  will  was  ex- 
ecuted, and  so  the  property  did  not  fall  with- 
in the  letter  of  the  statute  Imposing  an  in- 
heritance tax.  The  defendant  tnslsta,  how- 
ever, that  had  Lonls  MolUer  failed  to  make 
the  will,  she  would  have  been  entitled  to  a 
decree  for  specific  performance,  or,  In  other 
words,  a  decree  declaring  the  property  to  be 
hers  by  virtue  of  the  contract,  and  that  the 
fact  that  he  complied  with  the  contract  and 
executed  the  will  ought  not  to  make  her  sit- 
uation less  favorable  than  If  he  had  failed 
to  do  so  and  she  had  been  compelled  to  ob- 
tain relief  through  a  suit  in  equity.  It  is 
urged  that  her  title  vested  when  the  contract 
was  made,  subject  only  to  being  defeated  by 
her  nonperformance,  possession  and  enjoy- 
ment being  only  postponed  during  the  life  of 
Louis  Molller;  that  the  execution  of  the 
will  was  not  required  to  vest  her  title,  for 
the  reason  that  in  equity  the  property  was 
hers  at  his  death  with  or  without  a  will,  and 
that  the  courts,  if  no  will  had  been  made, 
would  have  decreed  her  the  legal  title.  The 
contract  between  Louis  Mioilier  and  the  de- 
fendant was  made  many  years  before  the  In- 
heritance tax  law  was  enacted,  and  the  will, 
executed  in  pursuance  of  the  contract,  was 
made  in  1901,  eight  years  before  the  law 
was  passed;  and  It  is  urged  by  defendant 
that  the  evident  spirit  and  purpose  of  the 
statute  was  to  levy  a  tribute  upon  gratuitous 
transfers^  the  L^lslature  b^Uig  careful  to 


protect  the  rights  of  legatees  and  devisees 
who,  like  the  defendant,  acquired  the  right  to 
property  "by  bona  fide  purchase  for  full  con- 
sideration in  money  or  money's  worth,"  not- 
withstanding the  fact  that,  literally  speak- 
ing, the  legal  title  "passed  by  wUL"  Final- 
ly, the  defendant  contends  that  if  the  provi- 
sions of  the  inheritance  tax  law  are  held  to 
operate  apon  a  right  accrued  and  vested 
prior  to  its  enactment,  the  law  is  in  ctmfilct 
with  those  provisions  of  the  federal  Consti- 
tution designed  to  protect  the  obligations  of 
contracta  We  have  stated  at  some  length 
the  contentions  of  the  defendant  because  of 
the  Importance  of  the  question  Involved. 
The  state,  on  the  other  hand,  claims  that  the 
legislative  purpose  is  clearly  expressed  in 
the  statute;  to  impose  a  tax:  Elrst,  in  the 
case  of  all  legacies  which  pass  by  will  or 
the  intestacy  laws;  secmid,  up<»i  all  trans- 
fers by  deed,  grant  or  gift,  made  In  con- 
templation of  death,  except  in  the  case  of 
"bona  fide  purchase  for  full  consideration  in 
money  or  money's  worth,"  and  that  the  ex- 
ception has  no  application  to  property  which 
passes  by  will  or  intestacy,  the  quoted  clause 
referring  solely  to  transfers  by  deed,  g;rant 
or  gift  In  this  connection  it  is  urged  that 
it  is  not  possible  to  purdiase  property  to  be 
conveyed  by  will  or  by  Intestacy  laws ;  that 
while  a  binding  promise  may  be  made  tliat 
a  will  shall  be  executed  in  a  person's  favor, 
or  that  no  will  shall  be  made  so  that  proper- 
ty will  pass  by  the  intestacy  laws,  such  a 
promise  creates  only  contract  relations, 
which  the  courts  will  enforce  by  granting 
equitable  relief  after  death  of  the  promisor, 
but  that  the  contract  does  not  constitute  a 
transfer  of  property,  because  that  continues 
to  belong  to  the  promisor  until  his  death.  In 
Schoonover  v.  Schoonover,  86  Kan.  487,  121 
Pac.  485,  snpra,  we  held  that  while  such  a 
contract  would  in  a  proper  case  be  enforced 
in  equity,  the  property  itself  was  subject  to 
probate  as  belonging  to  the  deceased  at  the 
time  of  his  death,  and  was  liable  for  hts 
debts,  and  that  these  were  a  Hen  upon  the 
pr(^)erty  prior  to  any  rights  of  the  promisee. 
In  onr  view  of  the  statute,  the  exemption 
mentioned  in  section  1  was  intended  to  apply 
solely  to  transfers  by  deed  or  grant  Wills 
are  seldom  made  in  consideration  ct  money 
or  money's  worth.  Deeds  and  ordinary 
grants  are.  True  it  Is  a  transfer  by  deed  or 
grant  may  be  supported  by  merely  a  good 
consideration ;  It  Is  not  necessary  that  there 
be  a  full  consideration.  Natural  love  and 
affection  is  sufficient.  The  Legislature,  how- 
ever, recognized  the  force  of  "the  ruling  pas- 
sion strong  in  deatli,"  and  also  the  fact  that 
the  experience  of  other  states  has  demon- 
strated that  various  shifts  and  devices  would 
naturally  be  resorted  to  by  the  owners  of 
large  estates  for  the  vei7  purpose  of  avoiding 
taxes  upon  successions  and  inheritances,  and 
that  actual  transfers  of  property  would  fre- 
quently be  made  in  contemplation  of  death. 
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wltb  the  intent  tbat  ttae  property  transferred 
should  escape  tbe  tax.  This  is  what  the  Leg- 
Islatnre  had  in  mind  by  the  provision  that 
the  succession  should  be  taxed  in  all  cases, 
except  where  the  transfer,  made  by  deed  or 
grant  in  contenq>]ation  of  death,  was  sup- 
ported by  a  "full  consideration"  either  in 
money  or  in  money's  worth.  It  is  a  rare  in- 
stance  indeed  where  the  testator  has  receiv- 
ed "full  consideration"  for  the  property  be- 
queathed to  a  legatee,  although  such  cases 
may  occur.  We  do  not  tliink  the  Legtslature 
could  have  had  such  instances  in  mind,  nor 
that  the  exception  was  Intended  to  apply  to 
property  that  passes  by  will  any  more  than 
to  cases  where  property  passes  "by  the  laws 
regulating  intestate  succession." 

[3]  There  remains  only  the  contention  that 
the  Imposition  of  a  tax  upon  defendant's 
right  to  take  under  the  will  violates  the  ob- 
ligation of  the  contract,  and  for  tliat  reason 
Is  in  conflict  with  tbe  federal  Constitution. 
We  think  it  is  clear  that  no  obligation  of  her 
contract  with  Louis  MolUer  was  violated  by 
the  statute.  Conceding  that  years  before 
the  statute  was  enacted  tbe  defendant  ac- 
quired a  vested  interest,  subject  to  being  de- 
feated by  her  nonperformance,  this  right 
was  acquired  subject  to  tbe  power  of  the 
state  to  regulate  the  transmission  of  proper- 
ty in  the  manner  provided  in  the  contract 
Tbe  parties  were  not  obliged  to  contract 
that  a  will  should  be  made;  but,  having  done 
so,  they  must  be  held  to  liave  contemplated 
tbe  execution  of  a  wUl  which  could  be  en- 
forced only  In  accordance  with  whatever 
regulation  tbe  Legislature  might  enact,  and 
tbat  should  l>e  in  force  when  the  will  took 
effect  If  before  Louis  MolUer's  death  the 
Legislature  bad  declared  that  no  will  should 
be  received  for  probate  or  have  any  force  or 
effect  unless  executed  and  witnessed  in  a 
particular  manner,  tbe  defendant  could  take 
nothing  by  a  will  which  was  not  executed 
in  tbe  manner  provided  in  tbe  statute.  Tbe 
fact  is  that  tbe  particular  method  choaen 
by  which  the  defendant  was  in  the  future  to 
be  compensated  for  her  services  called  for 
a  transaction  which  the  Legislature  has  de- 
clared shall  be  taxed,  and  the  statute  was  in 
operation  when  the  transaction  was  complet- 
ed. It  has  been  universally  held  by  the 
courts  that  statutes  of  this  character  impose 
a  tax,  not  upon  the  property,  but  upon  tbe 
succession,  the  right  to  take  the  property 
by  will  or  by  the  intestacy  laws  or  by  trans- 
fer made  in  contemplation  of  death.  State 
ex  reL  v.  Cllne,  91  Kan.  416,  137  Pac.  932; 
United  States  v.  Perkins,  163  U.  S.  625,  16 
Sup.  Ct  1073,  41  L.  Ed.  287;  State  v.  Gull- 
bert,  70  Ohio  St  229,  71  N.  E.  636,  1  Ann. 
Cas.  25 ;  Nnnnemacher  v.  State,  129  Wis.  190, 
108  N.  W.  627,  9  li.  R.  A  (N.  S.)  121,  9  Ann. 
Cas.  711;  Kingsbury  v.  Chapin,  196  Mass. 
533,  82  N.  EX  700,  13  Ann.  Cas.  738. 

Tbe  tax  is  not  Imposed  upon  the  right 
to  give,  but  upon  the  right  to  take,  propertar. 


Now  the  right  to  tbe  succession  of  property 
by  win  or  inheritance  Is  created,  in  the  Urst 
instance,  by  the  Legislature,  which  may  at 
any  time  abolish  the  right;  and  it  necessarily 
follows  that  If  the  Legislature  may  de- 
stroy the  right  it  may  regulate  the  exercise 
of  it 

'Troperty  Itself,  as  well  as  the  succession  to 
it,  is  the  creature  of  positive  law.  The  legis- 
lative power  declares  what  objects  in  nature 
may  be  held  as  propert;^;  it  provides  by  what 
forms  and  on  what  conditions  It  may  be  trans- 
mitted from  one  person  to  another;  it  confines 
the  ri^bt  of  inheriting  to  certain  persons  whom 
it  defines  heirs,  and  on  tbe  failure  of  such  it 
takes  the  property  to  the  state  as  an  escheat. 
The  right  to  give  or  take  property  is  not  one 
of  those  natural  and  Inalienable  rights  which  are 
supposed  to  precede  all  government,  and  which 
no  government  can  rightfully  impair.  There 
was  a  time,  at  least  as  to  gift  by  will,  it  did 
not  exist;  and  there  may  be  a  time  again  when 
it  will  seem  wise  and  expedient  to  deny  it 
These  are  the  uncontested  powers  of  the  Legis- 
lature upon  which  no  article  of  the  Constitu- 
tion has  laid  its  hands  to  impair  them.  If  the 
Legislature  may  destroy  this  right,  may  it  not 
regolate  it?  May  it  not  impose  conditions  upon 
its  exercise?  And  the  oxiaition  it  has  imposed 
in  this  case  is  a  tax."  R.  S.  Pullen  v.  Comr 
missioners  of  Wake  County,  66  N.  C.  361,  363. 

In  Gelstborpe  v.  Furnell,  20  Mont  299,  51 
Pac.  267,  39  L.  B.  A.  170,  the  court  had  be- 
fore it  the  same  question  in  a  case  which  in- 
volved the  power  of  the  Legislature  to  im- 
pose a  succession  tax  and  to  provide  tbat  the 
statute  should  apply  to  all  estates  which  had 
been  probated  before,  but  distributed  after, 
the  passage  of  the  act  In  the  opinion  the 
court  used  this  language : 

"A  vested  right  is  held  subject  to  the  laws 
for  the  enforcement  of  public  duties.  Why,  on  a 
similar  principle,  is  a  right  to  take  a  legacy 
not  subject  to  the  laws  for  the  assessment  and 
collection  of  a  tax,  as  a  premium  upon  the  right 
and  privilege  to  receive  the  inheritance,  as 
much  as  it  is  subject  to  laws  which  authorize 
the  taxation  of  tiio  very  property  bequeathed? 
It  cannot  be  denied  tliat  the  tax  is  imposed  fw 
public  uses  and  purposes.  The  whole  state, 
including  these  legatees,  have  an  interest  in  tbe 
collection  of  taxes  for  state  purposes.  Pro- 
tection is  guaranteed  by  the  state,  not  alone  to 
the  property  of  tbe  decedent  and  to  those  who 
are  justly  entitled  tliereto,  but  also  to  tbe 
right  to  receive  the  property,  by  affording  to 
those  enjoying  that  right  means  to  determine  its 
extent  and  enforce  the  same  when  determined, 
to  the  end  that  it  shall  accrue  absolutely  to 
them,  freed  from  the  control  of  an  administra- 
tor or  executor.  As  a  correlative  proposition, 
the  state  has  power  to  demand,  of  those  upon 
whom  it  confers  the  right  and  to  whom  it  af- 
fords this  measure  of  protection,  a  tax  to  help 
sustain  its  protection.  *  •  •  Nor  is  there 
anything  in  the  federal  or  state  Constitutions 
which  prevents  the  state,  during  this  period  of 
administration  and  control,  from  imposing  and 
collecting  the  tax  upon  the  vested  right  to  re- 
ceive, l)erore  the  legatee  actually  received  under 
a  decree  of  distribution.  The  interests  vested 
only  in  tbe  manner  and  upon  the  conditions  au- 
thorized by  tbe  laws  of  tbe  state  (Prevost  v. 
Qreeneaux;  19  How.  1  [15  L.  Ed.  572]),  and 
the  imposition  of  an  inheritance  tax,  though 
made  as  a  condition  for  the  taking  of  the  in- 
heritance after  the  right  to  take  was  vested, 
yet  before  the  taldng,  does  not  impair  the  value 
of  the  right  in  any  greater  manner  than  the  im- 
position of  a  rate  of  taxation,  greater  after  an 
interest  vested  than  before,  would  impair  the 
value  of   the  property  itself."     Gelsthorpe  ^Q 
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Furnell,  supra,  20  Mont  pages  311,  812,  51 
Pac.  270,  89  li.  R.  A.  170. 

The  defendant's  claim  that  she  does  not, 
strictly  speaking,  take  by  virtue  of  the  will, 
but  solely  by  a  contract  which  has  been 
folly  executed,  and  for  that  reason  the  stat- 
ute cannot  be  held  to  operate,  Is  quite  fully 
answered  by  the  reasoning  of  the  court  In 
the  Matter  of  Gould,  156  N.  Y.  423,  51  N.  B. 
287.  Shortly  before  his  death  Jay  Gould 
agreed  with  his  son  George  that  the  value 
of  the  latter's  services  In  his  father's  busi- 
ness for  12  years  amounted  to  $5,000,000, 
and  that  the  father  was  Indebted  to  his  son 
to  that  extent.  He  thereupon  made  a  will 
reciting  the  facts  respecting  the  services  the 
son  had  rendered  blm  and  fixing  their  value 
at  the  agreed  amount,  and  providing  for  Its 
payment  out  of  certain  securities  mentioned. 
The  court  held  that  this  request  was  subject 
to  a  legacy  tax.  In  the  opinion  the  court 
said: 

"He  could  have  refused  compensatioii  in  this 
manner,  and  had  be  done  so,  whatever  sum  be 
might  tiave  recovered  against  the  estate  under 
the  agreement  with  his  father  would  not  have 
been  taxable  under  the  Taxable  Transfer  Act, 
for  there  would  have  been  in  such  case  no  trans- 
fer by  will.  This  he  did  not  do,  but  instead 
elected  to  accept  a  transfer  of  a  certain  amount 
of  money,  bonds,  and  stocks  under  the  will  in 
compensation  for  his  services,  and  the  ques- 
tion is.  Is  the  money  and  property  thus  trans- 
ferred taxable?  To  that  question  the  statute 
must  furnish  the  answer.  The  statute  reads: 
'A  tax  shall  be  and  is  hereby  imposed  upon  the 
transfer  of  any  property  *  •  •  when  the 
transfer  is  by  will.'  It  will  be  noted  that  the 
imposition  of  the  tax  is  not  limited  to  property 
gratuitously  given  by  will,  but  is  extended  to 
all  property  so  transferred.  Was  not  the  prop- 
erty mentioned  in  this  codicil  transferred  by 
wUl?  Certainly  it  was,  for  the  title  to  the  bonds 
and  stocks  described  in  the  codicil  was  taken 
away  from  the  estate  of  Jay  Gould  and  vested 
in  George  J.  Gould  under  and  by  virtue  of  the 
second  codicil  of  the  will,  and  such  property 
is  lierefore  taxable  under  the  express  provisions 
of  this  statute."  Matter  of  Gould,  156  N.  X. 
423,  51  N.  E.  287,  supra.    ■ 

It  follows  from  what  has  been  said  that 
the  property  transmitted  to  defendant  by  the 
will  is  liable  for  the  payment  of  the  inherit- 
ance tax. 

The  demurrer  to  the  answer  was  rightly 
sustained,  and  the  judgment  Is  affirmed.  All 
the  Justices  concurring,  except  DAWSON,  J., 
who  did  not  sit 


HIMES  V.  GARMON. 

SAME  V.  WEST. 

(Nos.  19561,  19562.) 

(Snpreme  Court  of  Kansas.    Nov.  6, 1915.) 

(EuUahu*  by  the  Court  J 
PoBuo  Lands  «=»54  — School  Land  — Tob- 

FEITU  BE— W  AI V  BB. 

The  purchaser  of  school  land  under  a  cer- 
tificate issued  in  1907  made  the  required  pay- 
ments until  be  defaulted  in  the  interest  install- 
ment due  December  21,  1011,  and  by  the  strict 
terms  of  seption  12,  chapter  218,  Laws  of  1909 
(section  7CB7,  Gen.  St  1909),  his  rights  would 


become  forfeited  by  failure  to  pay  on  or  before 
October  21,  1912.  In  September  he  wrote  th« 
county  treasurer  for  a  statement  of  taxes  du< 
on  the  land,  and  received  one  containing  an  in- 
correct description,  and  returned  it  for  a  cor- 
rect one,  whidi  he  received  October  27th.  The 
day  before,  October  26th,  he  mailed  to  the  treas- 
urer his  check  for  a  sum  sufficient  to  cover  the 
taxes  and  interest  due  on  the  land,  and  this  in- 
terest was  credited  and  turned  over  to  the  stata 
treasurer.  UML,  that  the  forfeiture  was  thereby 
waived,  and  that  the  defendant,  who  on  October 
22,  19l2,  settled  on  the  land,  must  yield  posses- 
sion to  the  plaintiff,  the  original  purchaser. 

[EM.  Note. — For  other  cases,  see  Public  Lands, 
Cent  Dig.  {{  162-164,  16»-160 ;  Dec.  I>i«.  <8=> 
54.] 

Mason,  J.,  diasentuig. 

Appeal  from  District  Court,  Stevens 
County. 

Separate  actions  by  L.  S.  Himes  against 
W.  F.  Garmon  and  against  J.  T.  West  From 
judgments  for  defendants,  plaintiff  appeals. 
Reversed  and  remanded. 

Francis  C.  Price,  of  Ashland,  for  appellant 
John  Wl  Davis,  of  Greensburg,  for  appellees. 

W£iST,  J.  December  21,  1007,  plaintiff 
purchased  a  quarter  sectlcMi  of  sdiool  land 
for  $760,  paying  one-tenth  cash  and  receiving 
a  certificate.  He  paid  thereon  $41.04  inter- 
est December  28,  1908,  December  20,  1909, 
and  February  2, 1911.  By  the  strict  terms  of 
the  statute  (section  7657,  Gen.  Stat  1900) 
failure  to  pay  on  or  before  October  21,  1912, 
worked  a  forfeiture  of  the  plalntUTs  rights 
and  left  the  land  open  to  settlement  and  pur- 
chase ;  the  language  of  the  act  being  that  the 
delinquent  party — 

"shall  at  the  expiration  of  such  ten  months  pe- 
riod forfeit  all  nght  title  and  interest  in  and  to 
such  land  by  virtue  of  such  purchase,  and  sndi 
land  sbaU  immediately  be  open  to  settlement  and 
purchase.  Such  defaulting  purchaser  shall  at 
the  expiration  of  such  ten  months  period  be  con- 
sidered a  trespasser  on  such  land,  if  a  resident 
thereon,  and  ejectment  proceedings  may  be 
brought  against  such  defaulting  purchaser  by  the 
county  attorney  or  the  attorney  general  on  be- 
half of  the  state  or  by  any  bona  fide  settler  or 
purchaser  of  such  land." 

Plaintiff  was  not  In  actual  possession,  but 
lived  in  California.  On  September  20,  1912, 
he  wrote  the  co<unty  treasurer,  requesting  a 
statement  of  taxes  due  on  the  land,  adding 
that  he  would  try  to  send  the  interest  in  a 
short  time.  A  day  or  two  after  the  receipt 
of  this  letter  the  treasurer  forwarded  a 
statement,  dated  Se!Ptember  30th,  of  the 
taxes  due  on  this  and  three  other  quarters  of 
land  held  by  him.  On  the  back  of  this  state- 
ment was  printed  in  plain  tyx>e  a  caution: 

"If  the  description  of  the  property  is  not  cor- 
rect in  the  statement,  please  return  same  for 
correction  before  making  your  remittance." 

This  was,  by  the  plaintiff,  returned  to  the 
treasurer,  and  his  attention  called  to  an  er- 
roneous description  of  the  land,  and  a  new 
statement  was  made  out  and  rebumed,  dated 
October  22d.  October  26th  plaintiff  mailed 
his  check  for  $183  interest  and  taxes  on  the 
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section,  Indadlng  the  qnaiter  In  controversy, 
which  on  November  Ist  was  by  the  treasurer 
deiwslted  In  the  bank  and  credit  for  It  taken 
by  him.  The  Interest  money  was  remitted  by 
the  county  treasurer  to  the  state  treasurer 
January  9,  1913.  The  plaintiff  was  given 
credit  for  It  on  the  records  of  the  county 
treasurer  on  November  29,  1912.  The  second 
statement  did  not  reach  plaintiff  until  OMo- 
ber  27th,  on  which  date  he  wrote  the  treas- 
urer that  he  had  already  on  the  day  before 
sent  the  check  for  $183.  On  October  22, 
1912,  the  first  day  on  which  the  land  could 
possibly  become  subject  to  settlement  and 
purchase,  the  defendant,  who  lived  near  by, 
made  an  entry  thereon  and  afterwards  made 
a  payment  to  the  county  treasurer  of  $39, 
receiving  a  receipt  therefor,  dated  Novem- 
ber 1,  1913,  but  not  receiving  any  certificate 
of  purchase.  The  settlement  and  improve- 
ments made  by  the  defendant  are  criticized 
as  formal  rather  than  actual,  but  for  the  pur- 
pose of  this  case  they  will  be  deemed  sub- 
stantial and  sofflcient  and  were  thus  treated 
by  the  probate  court. 

The  plaintiff  brought  this  suit  to  recover 
possession  from  the  defendant,  and  the  con- 
troversy is  between  these  two  parties,  and 
not  between  the  state  and  either  of  them. 
The  platntifl  insists  that  the  technical  for- 
feiture has  been  waived,  and  therefore  his 
title  is  superior  to  that  of  the  defendant, 
who  in  turn  contends  that  the  forfeiture  was 
complete,  and  could  not  be  and  therefore 
was  not  waived,  and  that  he  alone  is  to  be 
regarded  as  the  rightful  possessor  and  In- 
choate purchaser  of  the  land.  It  is  clear 
that  the  case  is  one  fraught  with  difficulty, 
and  one  that  might  be  decided  either  way 
and  which  crowds  the  border  line  very  close- 
ly. In  any  event  the  state  will  be  left  with 
money  in  its  treasury  not  belonging  to  it, 
which  can  be  recovered  back  by  the  party  en- 
titled thereto  only,  if  at  all,  by  a  legislative 
appropriation. 

In  State  v.  Emmert,  19  Kan.  646,  It  was 
held  that  the  failure  to  pay  the  interest  or 
principal  when  due  worked  an  absolute  for- 
feiture, causing  the  Interest  of  the  purchaser 
to  cease  Instantly  and  a^solutely.  .The  lan- 
guage of  the  statute  then  in  force  (section  16, 
art  14,  c.  122,  Laws  of  1876)  was  that: 

"Any  parchaser  failing  to  pay  the  annual  in- 
terest when  the  same  comes  due  •  •  •  shall 
forfeit  all  right  to  the  land  from  the  time  of  said 
failure  of  payment,  and  the  connty  attorney 
shall  proceed  to  eject  him  from  said  premises,  if 
in  possession." 

The  contract  of  purchase  was  made  August 
14,  1871.  Au^st  14,  1876,  there  was  $90 
due,  and  this  sum  remaining  unpaid  the  coun- 
ty attorney  in  April,  1877,  brought  suit  on 
the  bond.  The  defendant  demurred  to  the 
petition,  and  the  trial  court  sustained  the 
demurrer.  The  state  appealed,  and  the  rul- 
ing was  affirmed.  Brewer,  J.,  In  the  opinion 
said  (19  Kan.  648) : 

"Tt  seems  to  ns  clear  that  there  is  a  legislative 
declaration  of  forfeiture  in  advance,  and  that 


upon  the  happening  «f  the  event  the  forfeiture  oo- 
CUTS,  and  no  judicial  proceeding  is  necessary  to  de- 
termine it.  The  language  of  the  statute  is  clear, 
positive,  and  peremptory.  'Any  purchaser  fail- 
ing ♦•  •  shall  forfeit' and  the  duty  cast  upon 
the  county  attorney  is  equally  clear  and  positive, 
not  to  seek  a  judicial  determination  of  the  for- 
feiture, not  to  foreclose  any  equitable  mortgage, 
or  to  collect  the  bond,  but  to  eject  the  purchaser, 
if  in  possession.  An  ejectment  implies  full  title 
in  the  plaintiff,  and  no  rights  in  the  defendant. 
It  implies  a  forfeiture  already  existing,  and  not 
one  to  be  declared." 

The  case  of  Ewing  v.  Baldwin,  24  Kan.  •82, 
Involved  the  question  whether  or  not  a  for- 
feiture had  arisen  from  the  following  cir- 
cumstances: The  certificate  was  dated  No- 
vember 20,  18C7,  possession  was  taken,  and 
improvements  made  until  February  20,  1878 ; 
six  of  the  ten  payments  having  been  made, 
the  last  payment  of  principal  being  in  1873, 
and  the  last  interest  payment  in  1874.  The 
taxes  had  been  paid  up  to  1873,  but  for  the 
taxes  of  that  year  a  sale  had  been  made,  and 
another  in  1874,  and  the  assignee  of  the  tax 
sale  certificate  paid  to  the  treasurer  the  four 
remaining  payments  under  the  original  pur- 
cliase  and  the  accrued  interest,  and  received 
a  patent,  which  was  recorded  November  21, 
1877.  It  was  claimed  that  the  tax  certificate 
holder  was  in  collusion  with  county  officers, 
and  it  was  held  (Brewer,  J.,  speaking  for  the 
court)  that  by  the  plaintiff's  default  his 
rights  and  interests  had  fully  and  absolutely 
ceased;  that  the  default  had  continued  for 
years  without  any  attempt  to  Interfere,  not 
only  in  the  payments  for  the  land,  but  in  the 
taxes  due  thereon. 

In  Baker  v.  Newland,  26  Kan.  26,  it  appear- 
ed that  in  1871  Newland  purchased  the  land 
In  controversy  under  the  school  land  act, 
making  his  first  payment,  and  made  the  sec- 
ond payment  in  Jiune,  1872,  and  no  further 
payment  under  the  contract  Later  the  land 
was  sold  for  taxes,  and  bid  in  by  the  county 
treasurer,  and  subsequently  assessed.  In 
1875  Newland  died,  leaving  his  wife  in  pos- 
session. In  1876  the  widow  undertook  to  en- 
ter the  land  as  government  land,  but  the  local 
land  office  refused  to  accept  her  money.  In 
1877,  Baker  paid  the  delinquent  taxes,  and 
also  paid  the  principal  and  interest  due  on 
the  contract  with  Newland,  and  received  a 
patent  He  brought  ejectment  and  recovered, 
and  the  plaintiff  appealed.  This  judgment 
was  reversed  by  this  court,  and  upon  the 
question  of  forfeiture  it  was  said ;  the  same 
justice  writing  the  opinion  (26  Kan.  34) : 

"It  is  generally  true  that  one  in  whose  favor 
a  forfeiture  exists  may  waive  it.  The  state  was 
the  party  entitled  to  the  benefit  of  this  for- 
feiture. No  one  else  could  claim  its  benefits.  If, 
notwithstanding,  it  receives  full  payment  of  the 
purchase  price  and  gives  a  patent,  it  does  not  lie 
in  Uie  power  of  any  individual  to  question  that 
title.  Doubtless  many  instances  will  be  found  in 
the  history  of  this  state  in  which  purchasers  of 
school  lands  have  failed  to  make  their  payments 
on  the  very  day.  Technically  and  strictly,  such 
failure  worked  a  forfeiture.  But  if,  notwith- 
standing, thereafter  such  purchasers  completed 
their  payments  and  received  patents,  we  sup- 
pose that  their  title  is  safe ;  certainly  as  against. 
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any  one  but  the  state,  and  probably  as  against 
it.  It  may  be  said  that  no  officer  is  in  terms 
authorized  to  waive  such  a  forfeiture,  or  to  re- 
liuquish  any  legal  claiitis  of  the  state.  No  offi- 
cer can  act  outside  the  law,  and  bind  the  state. 
Doubtless  this  is  true.  But  where  the  just  and 
equitable  claims  of  the  state  are  fully  satisfied, 
the  acta  of  its  officers  in  waiving  mere  technical 
and  arbitrary  forfeitures,  and  which  are  never 
challenged  by  the  state  itself,  will  be  upheld  as 
against  the  complaints  of  any  third  party." 

It  will  be  observed  that  the  language  of  tbe 
statute  then  in  force  (section  16,  art  14,  c 
122,  Laws  of  1876,  already  quoted)  was  sub- 
stantially the  same  as  that  of  the  act  of 
1909  (Laws  1009,  c.  218;  section  7657,  Gen. 
Stat.  1900).  In  Reynolds  v.  Reynolds,  80 
Kan.  91,  1  Pa&  388,  the  land  was  purchased 
In  1872,  possession  taken,  lasting  improve- 
ments made,  all  installments  paid  up  to 
October  12,  1876,  except  as  presently  noted, 
when  the  purchaser  died,  leaving  a  widow 
and  a  minor  child.  From  February  10,  1876, 
up  to  June  20th,  the  Interest  due  February 
10th  was  In  default,  but  on  the  latter  date 
it  was  paid  and  received  by  the  state  through 
Its  officers.  There  were  certain  taxes  ten 
months  in  default  at  the.  time  of  the  pur- 
chaser's death.  The  widow  assigned  the  cer- 
tiflcate  of  purchase  and  delivered  possession, 
and  the  assignee  completed  the  payments.  It 
was  held  that  on  the  death  of  the  purchaser 
one  half  of  his  interest  in  the  land  descended 
to  his  widow,  the  other  half  to  his  minor 
child,  and  that  the  assignee  held  the  tatter's 
half  In  trust  for  him.  As  to  the  claimed  de- 
fense of  forfeiture,  the  court,  after  referring 
to  the  statutes  and  the  decisions  already 
noted,  said  (30  Kan.  97,  1  Pac.  302): 

"In  the  present  case,  the  purchaser,  Reynolds, 
paid  everything  due  upon  the  land  for  four 
years,  and  up  to  February  10,  1876,  when  he 
failed  for  four  months  and  ten  days  to  pay  tbe 
interest  then  due  on  the  purchase  money.  At 
the  end,  however,  of  four  months  and  ten  days, 
and  on  July  20,  1876,  he  paid  such  interest,  and 
was  no  longer  ui  default. 

After  referring  to  tbe  dellnquoit  taxes,  the 
court  continued: 

"These  two  defaults— the  one  in  failing  to  pay 
interest  for  about  four  months,  the  other  in  fail- 
ing to  pay  taxes  for  about  ten  months — are  the 
only  defaults  on  the  part  of  the  purchaser  for 
which  tbe  plaintiffs  in  error,  defendants  below, 
now  claim  that  there  was  a  forfeiture  of  the  es- 
tate during  the  life  time  of  the  purchaser.  Now 
the  state  of  Kansas  has  never  claimed  any  for- 
feiture on  the  grounds  of  these  defaults,  nor  up- 
on auy  other  grounds ;  on  the  contrary,  tbe  state 
of  Kansas,  through  its  officers,  after  the  occur- 
rence of  the  first  default,  received  the  overdue 
interest,  and  left  the  purchaser  tree  from  all  de- 
fault with  respect  to  interest  due  on  the  pur- 
chase money;  and  certainly  third  parties,  who 
at  the  time  had  no  interest  in  the  property,  have 
no  right  now  to  complain  of  the  action  of  the 
purchaser,  or  of  the  state,  or  to  claim  that  the 

gurchaser,  by  reason  of  his  default,  forfeited  his 
tnd  to  the  state." 

In  Mayse  v.  Belt,  84  Kan.  211.  212,  114 
Pac.  232,  233,  following  and  Improving  Baker 
y.  Newland,  It  was  said: 

"With  respect  to  the  appellant's  title,  it  may 
be  observed  that  the  state  had  the  right,  if  it 
saw  fit,  to  treat  the  forfeiture  as  an  effectual 
termination  of  the  rights  of  the  certificate  bolder 


and  as  a  restoration  ot  Om  land  to-Ote  pablio 
domain.  But  it  did  not  do  so.  It  chose  to  waive 
the  forfeiture,  to  treat  the  certificate  of  purchase 
as  still  in  force,  and  to  allow  the  appellant,  as 
assignee  by  virtue  of  the  tax  proceedings,  to  per- 
form the  obligation  of  the  certificate.  When  he 
had  done  that  he  became  entitled  to  a  patent. 
At  the  time  the  appellant  perfected  his  right  to 
the  land,  the  claim  of  the  appellee  had  not  at- 
tached. The  whole  matter  was  one  between  tbe 
appellant  and  the  state,  and  the  decision  in  the 
case  of  Baker  v.  Newland,  26  Kan.  25,  is  con* 
trolling." 

In  Doty  V.  Walling,  85  Kan.  456,  456,  116 
Pac.  487,  it  was  said: 

"The  state.  In  issuing  the  patent  to  the  last 
assignee  of  the  certificate  of  purchase,  properly 
waived,  as  it  might,  the  forfeiture  of  allprevious 
holders  thereof  (Baker  v.  Newland,  25  Kan.  25), 
and  no  one  else  appears  to  be  in  a  position  to 
complain." 

The  case  of  Matkln  v.  Tickers,  92  Kan. 
310,  140  Pac.  846,  is  practically  the  case  at 
bar,  except  that  there  the  plaintiff  relied  on 
statements  made  by  the  treasurer  as  to  when 
the  Interest  would  be  due,  and  thereby  be- 
came In  default,  while  here  there  was  some 
delay  In  order  to  receive  from  tbe  treasurer 
a  statement  of  the  amount  due  on  the  land 
correctly  described.  There  the  default  oc- 
curred on  October  18,  1912.  A  short  time 
after  this  the  amount  in  arrears  was  paid, 
and  the  receipt  therefor  signed  by  the  treas- 
urer and  countersigned  by  the  clerk.  On  Oc- 
tober 19th,  the  very  first  day  possible,  as  in 
this  case,  the  defendant  settled  on  the  land, 
and  this  was  seven  days  before  the  delin- 
quent payment  was  made  by  the  plaintiff.  A 
house  was  built  upon  the  land,  into  which 
the  defendant  moved  and  Uved.  It  was  there 
argued  that  when  the  plaintiff  made  the 
last  payment  the  defendant  was  already  a 
purchaser  In  possession,  and  the  rights  of  the 
former  had  entirely  ceased,  bo  that,  If  he 
had  been  In  possession,  he  would  have  been 
a  trespasser  by  force  of  the  very  words  of 
the  statute.  But  notwithstanding  these  things 
it  was  held  that  forfeiture  had  been  waived 
by  the  state  and  that  the  plaintiff  was  en- 
titled to  recover;  that  the  state  could  not 
be  estopped  to  assert  title  because  of  neglect 
or  fault  of  its  officers,  but  could,  upon  satis- 
faction of  Its  just  and  equitable  demands, 
waive  the  forfeiture,  especially  when  not  to 
do  so  would  be  to  take  advantage  of  a  con- 
structive fraud  resulting  from  the  act  of  Its 
agent;  that  the  defendant  did  not,  by  bis 
settlement,  acquire  a  vested  right  as  against 
the  state,  and  the  latter  could  still  dispose 
of  tills  land  to  another  without  legal  Injury 
to  him,  and  still  had  power  to  do  the  con- 
sclonable  thing  by  the  plaintiff. 

The  Legislature,  in  passing  the  act  of  1909, 
must  be  presumed  to  have  known  the  con- 
struction placed  upon  similar  language  In 
the  decision  of  Baker  v.  Newland,  and  did 
not  use  any  words  indicating  its  intention 
that  the  state,  through  its  officers,  could  not 
waive  the  forfeiture  after  having  placed  it- 
self In  a  position  which  would  demand  that  a 
private  party  be  deemed  to  have  waived. 
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This  could  htcn  been  done  by  merely  provid- 
ing fbat  no  payments  should  be  received 
after  default,  and  that  no  waiver  could  be 
had  In  any  event ;  but  no  such  provision  was 
made.  Indeed,  forfeitures,  always  odious  to 
the  law  and  never  recognized  by  equity,  have 
ever  been  accorded  the  sort  of  treatment 
which  their  inherent  nature  and  character 
deserve.  Story's  XSqnlty  Jurisprudence  (13th 
Ed.)  f  1319;  livlngstone  v.  Tompkins,  4 
Johns.  415,  431.  In  Orr  v.  State,  56  Ark.  107, 
19  S.  W.  319,  the  statute  under  considera- 
tion provided  that,  should  the  purchaser 
fail  to  pay  two  installments  of  interest,  he 
should  forfeit  the  purchase,  and  it  should 
be  the  duty  of  the  collector  to  offer  such 
land  for  sale  again  as  soon  as  practicable 
after  such  forfeiture.  The  purchajaer  was 
sued  on  his  note  given  for  the  purchase  mon- 
ey for  school  land,  and  the  default  of  ]^y- 
ment  of  two  installments  was  alleged;  Imt 
this  was  held  insufficient,  because  it  did  not 
further  aver  that  the  state  had  taken  steps 
to  enforce  the  forfeiture.  The  court  attempt- 
ed to  distinguish  between  forfeiture  and  re- 
scission, and,,  although  quoting  Judge  Story 
to  the  effect  ttiat  a  forfeiture  Imposed  by  the 
statute  will  not  be  interfered  with  by  equity, 
nevertheless  held  that  the  payment  of  inter- 
est became  a  condition  subsequent,  and  au 
nexed  to  the  estate  transferred  to  the  pur- 
chaser, and  that  it  was  for  the  state  alone, 
through  her  agents,  to  take  advantage  of  the 
nonperformance  of  the  condition  in  the  man- 
ner pointed  out  by  the  Legislature.  In  a 
recent  work  on  the  Lew  of  Waiver  (Bowers 
on  Waiver,  1814),  it  is  said  (section  52): 

"The  law  wioln  at  forfeitureg;  equity  closes 
its  eyes  upon  them.  And  the  disfavor  in  wliich 
they  are  held  is  so  great  that  if,  by  any  con- 
struction, they  can  be  denied  withoat  making 
new  contracts  for  parties,  that  course  will  usu- 
ally be  pursued." 

No  possible  question  can  be  raised  as  to 
the  right  of  the  state  and  all  of  its  oflBoers 
and  agents  In  the  transaction  to  refuse  pay- 
ment after  default ;  but  when.  Instead  of  re- 
fusing, they  have  accepted  such  payments, 
which  have  gone  into  the  school  fund,  and 
especially  when  there  was  no  bad  faith  on 
the  part  of  the  purchaser  in  default,  and  the 
time  limit  was  exceeded  by  only  about  one 
week  before  the  money  reached  the  proper 
county  officer,  it  is  certainly  more  in  accord- 
ance with  justice  and  equity  to  treat  the  for- 
feiture as  waived  than  to  dignify  the  tech- 
nical and  temporary  lapse  Into  a  basis  on 
which  a  new  purchase  could  be  built  up. 
The  principle  of  the  decision  in  Matkin  v. 
Vlckers  applies. 

We  have  examined  and  considered  certain 
other  points  presented,  but  in  effect  they  are 
covered  by  what  has  already  been  said,  and 
need  no  separate  discussion. 

The  Judgment  is  reversed,  and  the  cause 
remanded  for  further  proceedings  in  accord- 
ance herewith. 


JOHNSTON,  0.  J.,  and  BUBCH,  POBTEK, 
MARSHALL,  and  DAWSON,  JJ.,  concur. 

MASON,  J.  (dissenting).  The  decision 
seems  to  me  to  go  beyond  what  has  previous- 
ly been  decided.  The  broad  language  of 
Baker  v.  Newland,  25  Kan.  25,  should  be 
interpreted  In  view  of  the  facts  of  that  case. 
There  the  person  undertaking  to  attack  the 
patent  was  without  any  color  of  right.  My 
own  view  is  this:  One  who  settles  upon 
school  land  for  the  purpose  of  acquiring  ti- 
tle, and  expends  labor  and  money  in  reli- 
ance upon  the  statute,  thereby  acquires  a  real 
right  in  that  connection.  It  is  not  a  "vested" 
right,  and  the  Legislature  in  its  discretion 
may  deprive  him  of  it.  But  ministerial  of- 
ficers do  not  have  that  power.  This  right 
should  doubtless  yield  to  that  of  a  former 
owner,  who  has  defaulted  in  payment  under 
such  circumstances  that  a  court  considers 
him  entitled  to  equitable  relief — for  instance, 
where  he  has  been  misled,  or  is  the  victim  of 
some  mistake  or  Inadvertence — but  minis- 
terial officers  should  not  be  the  final  Judges 
of  the  matter. 


STATE  V.  MISSOURI  PAO.  BX.  CO. 
(No.  19984.) 

(Supreme    Court  of  Kansas.     Nov.   6,   1915.) 

(Si/llabui  T>y  the  Court.) 

1.  COMUEBCE  $=95 — Intxbstatb  Comuebos— 
Validity  of  Statutb. 

The  Webb-Kenyon  Act  (Act  March  1,  1913, 
c.  90.  37  Stat.  699  [U.  8.  Comp.  St.  1913,  i 
8739]),  removing  the  interstate  character  and 
protection  from  intoxicating  Uquor  shipped  into 
a  state  for  the  purpose  of  use  in  violation  of 
its  laws,  is  a  valid  exercise  of  the  commerce 
power  Tested  in  Congress  by  the  Constitution. 
[Ed.  Note. — ^For  other  cases,  see  Commerce, 
Cent.  Dig.  (g  3,  6;    Dec.  Dig.  e=>5.} 

2.  Stattjtbs  €=s»35  —  Ewaotmknt  —  Recow- 

SIDEBATION     BT     SbNATB— VOTB     RXQUIBED— 

"Two-Thibds  01*  House." 

In  passing  a  bill  by  the  Senate  upon  recon- 
sideration after  a  veto,  it  is  not  essential  that 
two-thirds  of  aU  the  Senators  vote  therefor,  but 
it  is  sufficient  if  two-ttdrds  of  a  quorum  support 
such  bill. 

[Ed.    Note.— For   other   cases,    see    Statutes, 
Cent.  Dig.  (  88;    Dec.  Dig.  <S=>3S. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Two-Thirds  Vote.] 

3.  CoMMEBCE  iS=5>9— Intoxicating  Uiqvo-BB— 
Intebstate  Shipment— Vaxiditt  of  Stat- 
ute—Delegation  OF  Poweb. 

The  act  in  question  is  not  void  as  a  dele- 
gation of  power  over  interstate  commerce,  but 
IS   a   legitimate   exercise  of  such   power. 

[Ed.  Note.— For  other  cases,  see  Commerce,  * 
Cent  Dig.  {  6 ;   Dec.  Dig.  «=>9.] 

4.  Constitutional  Law  ®==>12  —  Fedbbai. 
Constitution— Constbuction. 

The  Constitution  was  not  framed  and 
adopted  for  the  special  protection  of  those  who 
violate  statutes,  hot  for  the  good  of  the  entire 
citizenship,  and  is  to  be  construed  with  due 
regard  for  inevitable  changes  in  social  condi- 


4ts}PDr  other  cues  tee  uune  topic  and  KSY-NUMBBB  in  all  Key-Numbered  Oigesu  and  Isdexei 
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tioQB  and  the  advancement  made  in  respect  to 
the  health,  morals,  and  welfare  of  the  people. 
[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  {  9;    Dec.  Dig.  «=»12.] 

6.  CoNSTiTUTiONAi,  Law  «s>13  —  Fedeuai. 

CONSTITHTION   —    CONSTBUCTION    —  ObKDI- 

KMCE  TO  Statk  Laws. 

The  spirit  of  the  Constitution  does  not  op- 
pose, bat  favoirs,  congressional  action  which 
makes  for  the  promotion  of  obedience  to  the 
laws  of  the  several  states. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  §§  9,  10 ;    Dec.  Dig.  <S=»13.] 

6.  Intoxicating  Liqttobs  ®=3l5  —  Impobta- 
TioR  INTO  State— Intebstatb  Oomuebce — 
Validity  of  Statdtb. 

The  Mahin  Act  (Laws  1913,  c.  248)  is  not 
void  as  an  attempt  to  regulate  interstate  com- 
merce, but,  complementary  to  the  Webb-Kenyon 
Act,  iis  a  vadid  enactment  concerning  the  bring- 
ing into  the  state  of  Intoxicating  liquor  for 
unlawful  use  here. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  H  17, 18 ;  Dec.  Dig.  «=»15.J 

7.  Statuteb  «=9ll4  —  Title  and  Subjeot- 
Matte»— Intoxicatino  Liquobb. 

The  title  of  the  act  is  sufficient 
[Ed.    Note. — For   other    cases,    see    Statutes, 
Cent  Dig.  {§  145,  147-140;   Dec.  Dig.  «=>114.] 

8.  Statutes  ^5»283— Enactment— Pbebump- 

TION. 

The  Senate  Journal  does  not  affirmatively 
show  that  the  bill  was  not  read  by  sections  on 
its  final  passage,  and  the  presumption  is  that 
the  requirements  of  section  15  of  article  2  of 
the  Constitution  were  observed. 

[Eld.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  §  382;   Dec.  Dig.  <3=283.] 

9.  CouMEBCB  €=>60  —  Intebstate  Commebce 
Act— Intoxicating   LiqroBS. 

The  requirements  concerning  statements  in 
writing  to  be  made  or  taken  and  filed  with  the 
connty  clerk  do  not  violate  the  provisions  of 
sections  15  and  20  of  Interstate  Commerce  Act 
F^b.  4,  1887,  c.  104,  24  Stat  384, 386,  as  amend- 
ed by  Act  June  29,  1906,  c  3591,  §8  4,  7,  34 
Stat  589,  593,  and  Act  June  18,  1910,  c.  309, 
H  12,  14,  36  Stat  551,  565  (U.  S.  Comp.  St 
1913,  a  6583,  8592). 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent  Dig.  SS  91-95 ;  De&  Dig.  <S=»60.] 

10.  Statutes  «=»64  —  Vauditt  —  Effect  ot 
Invalid  Pbotisions. 

Provisions  of  the  act  relating  to  shipments 
within  the  state  and  the  delivery  of  liquor  to 
minors  do  not  affect  this  prosecution,  and  can- 
not be  invoked  for  the  purpose  of  building  up 
the  defense  that  the  statute  is  unconstitutional 
[Eid.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.   {§  58-66,  195;    Dec.  Dig.  <e=5>64.] 

11.  CoNaTiTUTiONAi,  Law  ^=s>80  —  Judicial 
PowBB— Grant  to  Railboad  Agent— Ship- 
ment OF  LiQUOB. 

The  authority  given  the  agent  to  refuse 
delivery  of  a  shipment  of  intoxicating  liquor 
when  intended  for  unlawful  use  does  not  confer 
upon  him  judicial  power. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  §§  140,  143-147 ;  Dec.  IMg. 
<8=»80.] 

12.  Intoxicating  Liquobs  €=»6  —  Imfobta- 
TiON  into  State— Validity  of  Statute. 

Bringing  into  the  state  property  to  be  used 
In  violation  of  its  laws  is  a  legitimate  subject 
of  punitive  legislation  akin  to  that  of  brin^g 
in  stolen  property. 

[EJd.  Note. — For  other  cases,  see  Intoxicating 
M  ~    '  -    -      - 


13.  INTOZICATINO  LIQUOBS  «S322S— Impobta- 

TioN  INTO  State— Infobuation— Exclusion 

OF  Evidence. 

The  information  in  12  counts  charged  the 
unlawful  bringing  of  intoxicating  liquor  into 
the  state,  in  12  others  its  unlawful  delivery 
here,  and  in  thie  twenty-fifth  both  a  bringing  in 
and  a  delivery.  Held,  that  each  count  charged 
an  offense,  and  it  was  error  to  exclude  evidence 
under  any  of  such  counts. 

[Ed.  Note. — ^For  other  cases,  see  Intoxicating 
Liauors,  Cent  Dig.  Si  263-274 ;    Dec.  Dig.  «s> 

14.  Intoxicating  Liquobs  ®='233 —Unlaw- 
ful Shipments — Pbosecution— Bvidbncb. 

The  statements  of  the  shipments  made  and 
filed  by  the  carrier  with  the  connty  derk  were 
competent  evidence,  as  were  also  the  dockets 
of  a  justice  of  the  peace  showing  pleas  of  gniltr 
by  such  con^gnees  to  the  charges  of  vioutiiig 
the  prohibitory  law. 

[Ed.  Note.— For  other  cases,  see  Intoximting 
Liquors,  Cent  Dig.  U  293-297,  208%;  Dec. 
Dig.   «=>233.] 

15.  Intoxicating  Liquobs  4=9233— Unlaw- 
ful Shipments— PBOSKCunoH—DocuMBB- 
TABY  Evidence. 

Certified  copies  of  records  in  the  office  of 
the  United  States  internal  revenue  collector  for 
this  district  showing  that  from  July,  1912  to 
July,  1913,  the  consignees  held  receipts  for  taxes 
paid  as  wholesale  liquor  dealers  were  competent, 
and  their  exclusion  was  error. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  {{  293-207,  298^:  ^tc 
Dig.  ®=>233.] 

16.  Costs  4s>30S  —  Pboseoution— Attobret 
Fee— Unlawful  Shipments  of  Liquos. 

The  county  attorney  is  entitled  to  have 
taxed  as  costs  a  fee  of  $25  on  each  count  covered 
by  the  conviction,  and  the  direction  to  the  deik 
to  omit  such  fee  from  the  taxation  of  costs  waa 
error. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent 
Dig.  H  1166-1169;    Dee.  Dig.  <S=»308.] 

Appeal  from  District  Court,  Cherokee 
County. 

Action  by  the  State  against  the  Missouri 
Pacific  Railway  Company.  From  judgment 
for  plaintiff,  defendant  appeals.  Reversed 
and  remanded. 

W.  P.  Waggener,  J.  M.  Challlss,  and  A  B. 
Crane,  all  of  Atchison,  and  A.  F.  WlUlams, 
of  Columbus,  for  appellant  S.  M.  Brewster, 
Atty.  Gen.,  and  F.  W.  Boss,  of  Columbus,  for 
the  State. 

WEST,  J.  The  defendant  was  prosecuted 
for  violating  the  Mahln  Liquor  Law  (Laws 
1913,  c.  248).  The  information  contained  12 
counts  charging  the  unlawful  bringing  into 
the  state  of  certain  Intoxicating  liquor  for 
the  purpose  of  delivering  it  to  one  interested 
therein  who  intended  to  use  it  in  violation  of 
the  prohibitory  law,  the  defendant  knowhig 
such  intention.  The  next  12  counts  charged 
deliveries  of  such  liquors  to  such  persons  for 
like  purpose  with  like  knowledge  on  the  part 
of  the  defendant,  and  the  twenty-fifth  count 
charged  both  such  bringing  and  delivery. 
The  trial  court  sustained  an  objection  to  tes- 
timony under  counts  18  to  26,  Inclusive,  from 
which  ruling  the  state,  having  reserved  a 
question,  appeals.    The  defendant  was  con- 
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▼icted  an  the  first  12  counts,  and,  from  the 
Judgment  thereon,  appeals,  and  assigns  as 
grounds  for  reversal  numerons  reasons,  each 
of  which  will  now  be  considered. 
[J]  The  title  chosen  by  the  Legislature  Is: 
"An  act  regnlating  the  shipment  o{  intoxicat- 
ing liquor  into  the  state  or  between  points  with- 
in the  state,  regulating  the  delivery  of  such 
liquor,  providing  for  the  filing  of  statements 
with  the  county  clerk  showing  such  shipments 
and  providing  for  the  fees  of  such  county  clerk 
for  filing  sach  statements,  and  prescribing  pen- 
alties for  the  violation  of  the  provisions  of  this 
act,  and  repealing  all  acts  and  parts  of  acts  in 
conflict  herewith." 

It  would  have  been  amply  suflSdent  and 
much  more  perspicuous  to  call  it  "An  act 
relating  to  the  shipment  of  intoxicating  liq- 
uor": for  this  Is  what  the  title  means,  and 
all  It  means.  Hence  the  contention  that  sec- 
tion 16  of  article  2  of  the  Constitution,  re- 
quiring the  subject  of  an  act  to  be  clearly  ex- 
pressed in  the  title,  was  violated,  Is  without 
merit  Division  of  Howard  Co.,  15  Kan.  194; 
In  re  Greer,  58  Kan.  268,  48  Pac.  950;  State 
V.  Everhardy,  75  Kan.  851,  90  Pac.  276; 
State  V.  Prather,  84  Kan.  169,  112  Pac.  829, 
36  L.  R.  A.  (N.  S.)  1084. 

[8]  Because  the  Senate  Journal  does  not 
show  that  the  bill  was  read  by  sections  after 
amendment  in  the  House,  it  is  argued  that 
the  act  is  void  by  virtue  of  section  15  of 
article  2  of  the  Constitution,  requiring  that 
the  reading  of  bills  by  sections  on  final  pas- 
sage shall  in  no  case  be  dispensed  with. 
But,  as  the  Senate  Journal  does  not  show 
that  it  was  not  thus  read,  and  is  silent  ou 
that  matter,  the  presumption  is  that  the  con- 
stitutional requirement  was  observed.  Wey- 
and  V.  Stover,  Treas.,  86  Kan.  546,  553,  11 
Pac.  355. 

[11]  It  is  suggested  that  the  act  confers 
Judicial  power  on  agents  to  hear  and  decide 
the  question  of  unlawful  purpose  on  the  part 
of  the  consignee.  This  is  based  on  the  provi- 
sion of  section  4  that.  If  the  agent  taking 
the  statement  of  the  person  to  whom  the  liq- 
uor la  delivered  that  it  Is  for  his  own  use 
knows  such  statement  to  be  false,  he  may 
refuse  to  deliver  the  liquor.  This  is  sim- 
ply a  practical  means  by  which  the  agent 
may  prevent  liability  himself,  and  also 
hinder  the  consignee  from  making  a  spectacle 
of  him  by  forcing  upon  him  a  statement  pal- 
pably false.  The  agent  acts  as  an  Individual, 
and  not  as  a  Judicial  tribunal  in  taking  the 
statement,  and  is  not  by  the  section  In  ques- 
tion clothed  with  Judicial  power. 

[10]  The  act  prcAlblts  the  delivery  of  liq- 
uor by  a  carrier  to  a  minor,  and  this  is  as- 
signed as  a  ground  of  Invalidity.  But,  as 
no  minor  is  Involved  in  this  transaction,  the 
defendant  Is  not  affected  or  harmed  by  this 
provision,  and  under  the  familiar  rule  cannot 
invoke  It  as  a  defense.  State  v.  Smiley,  65 
Kan.  240,  69  Pac.  199,  67  Ia  R.  A  903,  and 
cases  cited ;  Statf  v.  Railway  Co.,  76  Kan. 
467,  400,  92  Pa&  006. 

It  is  insisted  that  the  criminality  of  the 


carrier  cannot  be  based  on  the  unknown  In- 
tention of  the  consignee  to  use  the  liquor  un- 
lawfully. But,  if  the  act  be  otherwise  valid, 
no  reason  is  apparent  why  the  Legislature 
may  not  punish  the  carrier  who  assists  In 
violating  the  prohibitory  law  by  knowingly 
bringing  into  the  st«te  for  the  purpose  of 
delivery  or  knowingly  delivering  liquor  to 
one  who  intends  to  use  it  unlawfully.  Knowl- 
edge and  participation  may  well  in  law,  as 
in  ethics,  render  him  partlceps  crlminis  with 
the  guilty  receiver.  The  point  is  sought  to 
be  made  that  the  evidence  was  insufficient  to 
show  knowledge,  but  it  was  such  as  to  con- 
vince any  fair-minded  i>erson  that  a  carrier 
who  repeatedly  delivers  liquor  in  lots  of  from 
10,000  to  30,000  pounds  to  known  violators 
of  the  prohibitory  law  must  be  plethorically 
overstocked  with  ignorance  not  to  know  that 
such  consignments  are  for  other  than  the  per- 
sonal use  of  those  receiving  them.  The  Jury 
reached  the  only  possible  sensible  conclusion. 
This  was  approved  by  the  trial  court,  and 
there  the  matter  must  rest. 

The  statements  of  the  shipments  filed  with 
the  county  clerk  are  said  to  have  been  in- 
competent evidence,  for  the  reason  that  they 
are  required  to  be  made  by  the  carrier,  and 
to  use  them  against  him  is  to  make  him  a 
witness  against  himself.  But  he  was  not  re- 
quired to  deliver  or  report  such  shipments 
if  he  had  reason  to  believe  they  were  intend- 
ed for  unlawful  use,  until  he  secured  a  writ- 
ten statement  from  the  consignee  that  they 
were  for  his  own  use,  and  with  this  condi- 
tion he  can  liave  no  Just  complaint. 

[14]  Dockets  of  Justice  courts  showing  vio- 
lations of  the  law  by  the  consignees  were  In- 
troduced, and  the  defendant  complains  that 
pleas  of  guilty  long  prior  to  the  deliveries  in 
question  do  not  prove  or  tend  to  prove  that 
the  persons  entering  such  pleas  intended  to 
violate  the  Mabin  Act  after  it  should  beoome 
a  law.  But,  together  with  the  other  evi- 
dence, they  were  not  only  competent,  but  sig- 
nificant, and  it  was  not  error  to  receive  them. 

[12, 13]  That  the  first  12  counts  stated  no 
offense,  because  they  diarged  only  shipments 
into  the  state,  and  not  deliveries  for  unlaw- 
ful purposes,  is  also  urged.  As  a  matter  of 
state  legislation,  there  is  no  reason  why  the 
unlawful  bringing  of  liquor  into  the  state 
cannot  be  constituted  a  crime,  as  was  the 
bringing  in  of  stolen  property  long  years  ago. 
The  argument  that  an  Interstate  shipment 
includes  delivery  Is  of  necessity  without 
force,  if  the  shipment  be  not  interstate  in 
character,  and,  assuming  for  the  moment 
that  those  here  Involved  were  not,  each  of 
the  counts  referred  to  stated  an  offense.  The 
point  that  the  title  of  the  act  mentions  ship- 
ment only,  and  not  delivery,  while  the  body 
of  the  act  requires  a  statement  to  be  taken 
only  on  delivery,  loses  sight  of  the  fact  th*t 
the  statute  is  Ih  the  disjunctive — shipment  or 
delivery — and  of  course  a  statement  from  thte 
consignee  could  not  be  had  until  the  ship- 
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ment  was  dellrered.  'Bx  suggestion  that  the 
word  "shipment"  Is  need  In  the  title  In  Its 
graierlc  sense,  and  Includes  delivery.  Is  cor- 
rect, but  this  does  not  preclude  division  and 
separation  Into  sx>eclflc  constituent  offenses  In 
the  body  of  the  act 

[6,  t]  Counsel  for  the  defendant  by  able 
and  elaborate  argument  and  brief  have  forci- 
bly sought  to  maintain  that  the  Mahln  Act  Is 
void  as  an  attempt  to  regulate  Interstate 
commerce,  that  Its  Interstate  features  cannot 
be  separated  from  its  state  features  so  as 
to  leave  a  valid  statute,  and  that  It  plainly 
violates  the  Interstate  Commerce  Act  by  re- 
quiring records  of  Interstate  shipments.  It 
does  unmistakably  purport  and  undertake  to 
make  unlawful,  not  only  the  delivery,  but  the 
shipment  Into  tite  state,  of  a  commodity  here- 
tofore held  to  be  a  legitimate  subject  of  in- 
terstate commerce,  whose  shipment  included 
its  delivery  after  arrival  here.  Just  as  plain- 
ly and  clearly  does  it  require  records  of  such 
shipments  to  be  taken  by  the  carrier  and 
filed  with  the  county  clerk,  who  is  to  permit 
their  inspection  by  all  persons  so  desiring. 
While,  ordinarily,  a  common  carrier  may  be 
compelled  to  accept  and  transport  such  a 
commodity  in  accordance  with  the  required 
secrecy  enjoined  by  the  federal  statute,  this 
act  not  only  relieves  the  carrier  from  liabil- 
ity for  refusal  to  accept  and  transport,  but 
makes  him  criminally  liable  for  handling  a 
shipment  when  there  is  reasonable  ground 
for  believing  that  it  contains  intoxicating  liq- 
uor, without  requiring  and  receiving  a  state- 
ment from  the  consignee  that  it  u,  intended 
for  his  own  use,  the  falsity  of  which  state- 
ment renders  Its  maker  liable  to  fine  and  im- 
prisonment. It  la  apparent  that  this  legis- 
lation marks  a  departure  from  any  possible 
path  formerly  marked  out  by  federal  enact- 
ment and  decision,  and,  unless  changes  have 
been  made  therein  which  warrant  such  de- 
parture, the  attempt  must  of  necessity  fall  as 
beyond  the  power  of  a  state  Legislature. 

It  is  needless  from  the  standpoint  of  the 
defendant  to  Inquire  whether  the  local  fea- 
tures can  be  so  separated  from  the  national 
features  as  to  leave  a  valid  enactment,  for 
the  reason  that  the  only  counts  on  which  con- 
viction was  had  charged  an  unlawful  trans- 
portation into  the  state.  Section  2,  requir 
Ing  the  carrier  to  file  with  the  county  clerk 
a  statement  In  writing  setting  forth  the 
date,  name,  and  address  of  the  consignee, 
place  of  delivery  and  person  to  whom  deliv- 
ered, and  the  kind  and  amount  of  the  liquor, 
and  section  4,  that  in  case  of  reasonable  doubt 
the  carrier  shall  take  from  the  consignee  a 
written  statement  that  the  liquor  is  for  his 
own  use,  and  file  such  statement  with  the 
county  clerk,  together  with  the  clause  of  sec- 
tion 2  tliat  the  county  clerk  shall  permit  all 
persons  so  desiring  to  inspect  the  statements 
Just  mentioned,  are  regarded  by  the  defend- 
ant as  in  violation  of  amended  sections  15 
and  20  of  the  Interstate  Commeroe  Act    Act 


June  29,  1006,  &  8681,  {|  4,  T,  84  Stat  589, 
593 :  Act  June  18^  1910,  c  809,  fi  12,  14,  36 
Stat  551,  565  (U.  S.  Cornp..  St  1913.  Sf  8583, 
8692). 

It  is  asserted  that  "these  records  and  ac- 
counts BO  to  be  kept  under  the  Mahln  Act  are 
applicable  to  both  legitimate  and  illegitimate 
movements  in  Interstate  commerce,"  and  that 
Congress  has  fully  acted  upon  the  subject 
by  forbidding  the  delivery  of  liquor  to  any 
other  person  than  the  consignee,  unless  upon 
his  written  order"  for  the  collection  of  the 
purchase  price  thereof,  or  the  transportation 
of  liquor,  unless  labeled  on  the  outside  so  as 
to  show  the  name  of  the  consignee  and  the 
nature  and  quantity  of  the  contenta  Or. 
Code  (Act  March  4,  1909,  c.  321)  ig  238-240, 
35  Stat  1136,  1137  (U.  S.  Comp.  St  1913,  H 
10408-10110).  Also  that  this  provision  vio- 
lates section  15  of  the  Interstate  Commerce 
Act.  The  amendment  of  June  18,  1910,  does 
provide  that  it  shall  be  unlawful  to  disclose 
or  permit  to  be  acquired  by  any  person  or 
corporation  other  than  the  shipper  or  con- 
signee, without  their  consent  any  informa- 
tion concerning  the  nature,  kind,  quantity, 
destlnatiou,  consignee,  or  routing  of  any  prop- 
erty tendered  or  delivered  for  interstate 
shipment,  "which  Information  may  be  used  to 
the  detriment  or  prejudice  of  such  shipper  or 
consignee  or  which  may  improperly  disclose 
his  business  transactions  to  a  competitor" 
(Act  June  18,  1910,  c.  309,  {  12,  36  Stat  551 
[U.  S.  Comp.  St  1913,  t  8583]),  except  In 
obedience  to  certain  process  or  under  condi- 
tions set  forth  in  the  amendment  The  provi- 
sion of  section  20,  as  amended,  after  require 
ing  certain  reports  by  common  carriers  and 
providing  that  the  commission  may  prescribe 
the  forms  of  any  and  all  accounts,  records, 
and  memoranda  to  be  kept,  specifies  that  "It 
shall  be  unlawful  for  such  carriers  to  keep 
any  other  accounts,  records,  or  memoranda 
than  those  prescribed  or  approved  by  the 
commission."    U.  S.  Comp.  St  1913,  {  8592. 

Section  9  of  the  Mahln  Act  provides  that: 

"This  act  shall  be  construed  in  harmony  with 
all  federal  statutes  relating  to  interstate  com- 
merce in  intoxicating  liquors." 

Attention  is  called  to  an  oplnl<xi  by  Mr. 
Justice  Dawson,  when  Attorney  General  of 
the  state,  advising  county  clerks  that  tlie 
provision  requiring  records  la  broader  than 
the  terms  of  section  15  of  the  Interstate  Com- 
merce Act  as  amended,  and  advising  that  the 
filed  statements  be  preserved  for  the  in- 
spection of  public  officials  diarged  with  the 
duty  of  enforcing  the  law  and  the  auditing 
officers  of  the  carriers  only.  The  exigency  of 
the  situation  arising  inunedlately  upon  the 
passage  of  the  Mahln  Act  presented  many 
pressing  questions  concerning  the  cqperatiixi 
thereof,  and  this  circular  letter  resulted  from, 
such  examination  and  investigation  as  the 
limited  time  and  manifold, duties  of  the  At- 
torney General  permitted,  and  was  an  ad- 
mlnistrativo  Interpretation  to  avoid  tbreaten- 
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ed  lltigatlaiL  Harlng  now  bad  time  tor 
thorough  Investigation  and  consideration,  and 
the  advantage  of  the  briefs  and  arguments  of 
counsel,  we  are  Impelled  to  the  conclusion 
that  the  alleged  conflict  between  these  pro- 
visions of  the  Mahln  Act  and  the  Interstate 
Oonimerce  I^aw  might  doubtless  be  a  serious 
question  were  the  commodity  Involved  in  this 
transaction  still  a  legitimate  subject  of  in- 
terstate commerce ;  but,  as  will  presently  ap- 
pear, it  no  longer  retains  that  diaracter. 

We  come  now  to  the  dilef  cornerstone  of 
the  defendant's  argument — ^that  the  act  is 
void  because  an  attempt  to  regulate  interstate 
commerce.  The  validity  of  the  Mahln  Act 
depends  njwn  the  constitutionality  of  the 
Webb-Kenyon  Act  Act  March  1,  J.913,  c 
90,  37  Stat  689  (U.  S.  Oonv.  St  1918,  | 
8739).  Three  grounds  of  the  latter's  inva- 
lidity are  assigned:  That  it  was  not  passed 
by  a  ooustitutlonal  majority  of  the  Senate; 
that  Congress  cannot  class  intoxicating 
liquor  with  lottery  tickets,  diseased  meat 
and  other  things  intrinsically  vicious  or  del- 
eterious; and  that  the  act  is  void  as  an 
attempted  delegation  of  commerce  power  to 
the  states.    Of  these  in  their  order. 

[2]  Section  7  of  article  1  of  the  federal 
ODnstltution  requires  that  a  vetoed  bill,  after 
passage  by  the  house  in  which  it  originated, 
shall  be  sent  to  the  other  bouse,  "by  whldi 
it  shall  likewise  be  reconsidered,  and  if  ap- 
proved by  two-thirds  of  that  bouse,  it  shall 
become  a  law."  Section  3  provides  tbat  in 
case  of  impeachment  no  person  shall  be  con- 
victed "wlttiout  the  concurrence  of  two- 
tbirds  of  the  members  present"  The  lan- 
guage of  section  6  is  that  a  majority  of  each 
house  shall  constitute  a  quorum  to  do  busi- 
ness, and  that  eacb  house  may  determine  the 
mles  of  Its  proceedings,  and  shall  keep  a 
Journal  of  its  proceedings,  "and  the  yeas  and 
nays  of  the  members  of  either  house  on  any 
-question  shall,  at  the  desire  of  one-fifth  of 
those  present  be  entered  on  the  Journal." 
United  States  t.  Alice  WeU  et  al.,  29  Ot 
d.  628,  and  State  v.  Ooald,  81  Minn.  189,  17 
N.  W.  278,  are  cited.  In  the  WeU  Case  this 
question  was  only  incidental,  and  while  in 
tbe  discussion  of  it  the  court  referred  to  the 
similarity  of  language  found  in  the  New  York 
-Constitution  adopted  before  the  federal  con- 
vention, it  vras  also  said,  touching  the  mean- 
ing of  the  two- thirds  provision: 

"What  this  decisive  majority  may  be  within 
the  intent  of  the  Constitation  has  been,  and  may 
again  be,  a  matter  of  grave  consideration.  On 
the  7th  July,  1856,  the  Senate  of  the  United 
States  decided,  by  a  vote  of  34  to  7,  that  two- 
tliirds  of  a  quorum  only  were  requisite  to  pass 
a  bill  over  the  President's  veto,  and  not  two- 
thirds  of  the  whole  Senate.  Paschal,  note  6& 
And  it  is  nndetBtoed  that  this  has  been,  and  still 
is,  the  legislative  construction  of  tne  words 
two-thirds  of  the  House.'  The  Constitation 
declares  that  'a  majoritv  of  each  house  shall 
constitute  a  quorum.  Tnerefore  It  will  require 
only  two-thirds  of  the  majority  of  each  house 
to  enact  a  law,  notwithstanding  the  objections 
of  the  President  »  *  •  Here,  however,  it 
«honld  be  said   that  this   coastruction  of  the 


two-thirds  clause  has  never  bean  btongtat  to  the 
test  of  judicial  determination."  28  Ct  01.  639, 
640. 

The  Gould  Case  is  the  only  other  authority 
cited  in  support  of  the  view  contended  for.  In 
RaUway  Co.  v.  Simons,  76  Kan.  130,  88  Pac. 
561,  in  a  specially  concurring  opinion  by  Mr. 
Justice  Mason,  in  which  Mr.  Justice  Porter 
Joined,  it  was  said: 

"Where  a  two-thirds  vote  (or  other  proportion) 
of  a  legislative  body  is  prescribed  as  necessary 
for  any  purpose,  two-thirds  of  those  who  are 
present  and  constitute  a  quorum  is  understood, 
unless  special  terms  are  employed  clearly  in- 
dicating a  different  intention.  Cooley's  Const 
Limit.  (7th  Ed.)  201,  note  2 ;  Cotton  Mills  v. 
Commissioners,  108  N.  C.  678,  13  S.  £].  271; 
Green  v.  Weller  et  al.,  32  Miss.  650 ;  Wamock 
V.  Lafayette,  4  La.  Ann.  419.  This  is  the  legis- 
lative construction  placed  upon  the  provision 
of  the  federal  Constitution  that  a  bill  shall  be- 
come a  law,  hotwithstauding  the  President's 
veto,  'if  approved  by  two- thirds  of  each  bouse. 
U.  S.  Const.,  art  1,  S  9.  See  United  States  v. 
Alice  WeU  et  al.,  29  Ct  of  CI.  623,  539.  A 
contrary  view  is  announced  in  State  v.  Gould, 
31  Minn.  189,  17  N.  W.  276."  76  Kan.  138, 
88  Pac  661. 

It  was  further  pointed  out  that  when  two- 
thirds  of  the  entire  membership  must  unite, 
such  Intention  is  usually  indicated  by  a 
provision  requiring  two-thirds  of  all  the 
members  elected.  Judge  Cboley,  In  his  work 
on  Constitutional  Limitations  (6tb  Bd.)  p. 
168,  said: 

"A  simple  majority  of  a  quorum  is  sufficient 
unless  the  Constitation  establishes  some  other 
rule;  and  where,  by  the  Constitution,  a  two- 
thirds  or  three-fourths  vote  is  made  essential  to 
the  passage  of  any  particular  class  of  bills,  two- 
thirds  of  three-fourths  of  a  quorum  will  be  under- 
stood, imless  the  terms  employed  clearly  Indicate 
that  this  proportion  of  all  the  members,  or  of 
all  those  elected,  is  intended." 

SUte  V.  McBride,  4  Ma  303,  28  Am.  Dec. 
636,  is  a  well-reasoned  decision  sustaining 
the  position  taken  by  Judge  Cooley.  See^  al- 
so. United  States  v.  Ballln,  144  U.  a  1,  6,  12 
6up.  Ct  507,  36  Ia  EH.  321.  It  must  be  held, 
therefore,  tn  accordance  with  these  authori- 
ties and  the  rule  of  the  Senate  itself,  that  the 
act  received  the  necessary  snpiwrt  after  the 
President's  veto. 

[3]  Next,  as  to  the  power  of  Congress  to 
class  intoxicating  liquor  as  a  commodity 
fraught  with  danger  or  damage,  and  there- 
fore to  be  excluded  from  interstate  com- 
merce, it  is  said  that,  unlike  statutes  relat- 
ing to  lottery  tickets,  diseased  meats,  and 
other  articles  which  have  been  denied  the 
privilege  of  interstate  commerce,  this  act 
denies  such  privileges  to  intozlcatlng  liquors 
only  in  certain  local  territory,  dependent  en- 
tirely upcm  state  legislation,  thus  leaving  it 
recognized  as  a  legitimate  article  of  inter- 
state commerce  when  shipped  under  certain 
otmditions  and  circumstances,  and  entirely  il- 
legitimate under  other  circumstances  and  con- 
ditions. It  is  argued  that  this  amounts  to 
a  delegatiiHii  to  the  Legislatures  of  various 
states  of  power  to  control,  and  therefore  to 
regulate  interstate  commerce,  and  that  such 
delegatioa  is  not  within  the  legislative  prov- 
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ince  of  OongreeBL  We  do  not  regard  tbe 
Webb-Eenyon  Act  as  a  delegation  of  con- 
gressional power.  The  contrary  was  express- 
ly held  In  State  v.  Brewery  Oo.,  92  Kan.  212, 
13B  Paa  1169.  Hence  It  Is  not  necessary  to 
enter  npon  a  discussion  of  the  validity  of 
such,  an  attempt  had  it  been  made,  if,  indeed, 
it  should  be  claimed  that  such  power  can  be 
delegated ;  no  snch  claim  being  made  in  this 
case. 

The  title  is: 

"An  act  divesting  intoxicating  liquors  of  their 
interstate  character  in  certain  cases." 

The  brief  statute  itself  simply  provides, 
for  the  purposes  of  this  case: 

"That  the  shipment  or  transportation,  in  any 
manner  or  by  any  means  whatsoever,  of  any 
*  *  *  intoxicatine  liquor  of  any  kind,  from 
one  state  •  •  *  Into  any  other  state  •  •  • 
which  •  •  *  intoxicating  liquor  is  intended, 
by  any  person  interested  therein,  to  be  received, 
possesseo,  sold,  or  in  any  manner  used,  either 
In  the  original  package  or  otherwise,  in  viola- 
tion of  any  law  of  such  state"  (Comp.  St 
1913,  f  8739),  sbaU  be  unUwful. 

Congress  has  therefore  undertaken  to 
divest  of  Its  Interstate  character  all  intoxicate 
ing  liquor  shipped  into  a  state  to  be  used  for 
an  unlawful  purpose — that  is,  for  a  purpose 
made  unlawful  by  any  law  of  such  state. 
When  the  law  of  a  given  state  makes  it  a 
crime  to  sell  intoxicating  liquor.  Congress  in- 
tends that  any  liquor  shipped  in  for  the  pur- 
pose of  violating  such  statute  shall  be  divest- 
ed of  its  Interstate  character,  and  that  all 
the  protection  Incident  to  such  character  shall 
be  removed  from  it. 

[1]  This  brings  us  to  the  vital  question  on 
which  bang  all  the  law  of  the  prophets  of 
this  conviction,  namely,  whether  the  power 
granted  Congress  by  the  Constitution  to  reg- 
ulate interstate  commerce  includes  the  au- 
thority thus  to  divest  a  given  commodity  of 
Its  interstate  character.  In  considering  this 
most  important  and  far-reaching  problem  it 
is  one  thing  to  regard  its  solution  as  a  logical 
deduction  to  be  drawn  mechanically  from 
the  language  of  the  Constitution,  and  an- 
other thing  to  account  this  a  serious,  delib- 
erate attempt  by  the  lawmaking  power  of 
the  nation  to  obey  the  very  spirit  of  the  Con- 
stitution itself,  framed  for  the  professed  pur- 
pose of  Insuring  domestic  tranquillity  and 
promoting  the  general  welfare.  The  citizen 
who,  driving  close  to  the  brink,  passes  the 
danger  line,  and  finds  himself  In  the  wrecked 
condition  brought  about  by  transgressing  the 
law,  will  search  with  eagerness  for  some 
solace  and  protection  In  the  great  funda- 
mental charter  whence  the  body  which  en- 
acted the  law  derived  its  power.  Under 
these  circumstances,  the  searcher  asserts 
with  vehemence  the  rights  of  the  individual 
as  against  the  assumed  corrective  power  of 
the  state  Itself,  and  the  Immortal  blessings 
of  personal  liberty  find  no  greater  champions 
or  more  eloquent  eulogists  than  those  who 
are  accused  of  violating  statutes  prescribed 
for  the  government  of  their  conduct 


[4, 1]  It  may  be  said,  however,  that  Con- 
stitutions are  not  framed  and  adopted  for 
the  special  benefit  of  those  who  disregard  or 
stretch  to  the  breaking  enactments  Intended 
for  the  enhancement  of  the  public  peace  and 
welfare,  but  for  the  good  of  the  citizenship 
at  large,  and  the  protection  of  higher  things, 
the  things  of  real  value  to  humanity  which 
make  life  worth  living.  Civil  conditions  can- 
not remain  stationary,  and,  unless  they  ret- 
rograde, they  must  advance,  and  when  the 
lawmaking  power  of  thfe  nation,  upon  serious 
thought  and  careful  deliberation,  enacts  a 
statute  manifestly,  and  unmistakably  intend- 
ed to  promote  the  public  health  and  morals 
and  happiness,  It  must  be  presumed,  until 
the  contrary  be  clearly  shown,  that  It  acted 
within  its  lawful  province  and  power.  Let 
us  see,  then,  whether  liquors  shipped  Into  a 
state  for  the  purpose  of  violating  Its  statutes 
can  be  divested  of  their  Interstate  character 
In  the  exercise  by  Congress  of  Its  power  to 
regulate  Interstate  commerce. 

That  clear-seeing  statesman  and  pnblicist, 
James  Bryce,  ui>on  remarking  that  some  one 
had  observed  that  the  American  government 
and  Constitution  are  based  on  the  theology 
of  Calvin  and  philosophy  of  Hobbs,  said: 

"This  at  least  is  true,  that  there  is  a  hearty 
Puritanism  in  the  view  of  human  nature  which 
pervades  the  instrument  of  1787.  It  is  the  work 
of  men  who  believed  in  original  sin,  and  were 
resolved  to  leave  open  for  transeressors  no  door 
which  they  could  possibly  shut."  1  The  Amer- 
ican Commonwealth,  Bryce,  299. 

Dillon,  In  bis  lectures  on  the  Laws  and 
Jurisprudence  of  England  and  America,  said 
that  the  absolutely  unique  feature  of  this 
i-epubllc  Is  Its  written  Constitutions,  where- 
by the  people,  "by  an  act  of  unprecedented 
wisdom,"  have.  In  order  to  establish  Justice, 
to  promote  the  general  welfare,  and  secure 
the  blessings  of  liberty  to  themselves  and 
their  posterity,  "protected  themselves  against 
themselves."    Page  196. 

Wllloughby,  in  his  work  on  the  Constitu- 
tion, says: 

"In  construing  the  Constitution,  the  very 
proper,  and  indeed  abscduteiy  necessary,  prin- 
ciple Ims  been  followed  that  that  instrument  was 
intended  to  endure  for  all  time,  and  that  its 
grants  of  power  are  therefore  to  be  interpreted 
as  applicable  to  new  conditions  as  they  arise. 
By  this  is  not  meant  however,  that  these  new 
conditions  shall  in  any  case  justify  the  exercise 
of  a  power  not  granted,  or  create  a  limitation 
not  imposed  by  the  Constitution,  but  that  the 
powers  which  are  granted  shall,  if  possible,  be 
made  applicable  to  these  new  conditions."  Vol- 
ume 1, 1  26. 

As  said  by  a  brilliant  and  well-known 
member  of  the  legal  profession: 

"The  Constitution  our  fiithers  made  had  the 
marching  quality  in  it.  *  ••  It  has  been 
supposed  by  some  students  of  our  national  his- 
tory that  a  written  Constitution  is  an  inert 
mass  of  tabulated  provisions.  The  supposition 
is  not  correct ;  for  the  national  Constitution, 
under  the  guidance  of  our  great  court  of  last 
resort,  has  grown  and  developed,  not,  perhaps, 
like  an  unwritten  one,  but  still  keeping  abreast 
with  the  demands  of  'progressive  history.'  This 
does    not   mean    that   a    written    Constitution 
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frown  hj  beins  violated  whenever  ita  provisions 
stand  in  the  way  of  national  progress ;  but  it 
does  mean  that  our  Constitution  was,  by  the 
enlightened  foresight  of  its  framers,  made  to  be 
an  intelligent  guide  and  chart,  not  a  mere  list  of 
obstacles.  George  R.  Peck,  Beports  of  Amer- 
ican Bar  Associadon,  1900,  voL  2S,  pp.  266,  275. 

"We  now  see  the  great  end  which  they  pro- 
posed to  accomplish.  It  was  to  frame,  for  the 
consideration  of  their  constituents,  one  feder- 
al and  national  Gonstitntion — a  Constitution 
that  would  produce  the  advantages  of  good,  and 
prevent  the  inconveniences  of  bad  government— 
a  Constitution,  whose  beneficence  and  energy 
would  pervade  the  whole  Union,  and  bind  and 
embrace  the  interests  of  every  part — a  Consti- 
tution that  would  insure  peace,  freedom,  and 
happiness  to  the  states  and  people  of  America." 
1  Wilson's  Works,  Andrews,  p.  642. 

"Although  Congress  cannot  authorize  a  state 
to  legislate,  it  may  adopt  state  legislation;  it 
may  divest  designated  articles  of  their  interstate 
commerce  character  and  subject  them  to  the 
operation  of  state  laws."  Notes  on  United 
States  Constitution,  Sutherland,  p.  79. 

"That  the  power  to  regulate  includes  the  pow- 
er to  prohibit  the  interstate  transportation  of 
At  least  certain  classes  of  commodities  has  been 
placed  beyond  question  by  the  decision  of  the 
court  in  Champion  v.  Ames.  188  U.  S.  821  [23 
Sup.  Ct.  321,  47  L.  Ed.  492]."  2  Willoughby 
on  the  Constitution,  f  847. 

A  writer  of  great  legal  experience  and 
ability,  iu  speaking  of  the  power  of  Congress 
to  regulate  commerce,  said : 

"Having  ascertained,  then,  what  commerce  Is, 
and  what  are  some  of  its  elements,  which  may 
be  the  subject  of  the  action  of  Congress,  or  of 
the  attempted  action  of  the  states,  we  next  come 
to  consider  what  it  is  to  'regulate'  commerce. 
*  •  *  Commerce  being  intercourse  and  traffic 
between  people,  to  regulate  it  is  to  prescribe 
rules  by  which  it  shall  be  conducted.'  Miller 
on  the  Constitution  of  the  United  States,  p. 
449. 

In  Gloucester  Ferry  Co.  t.  Pennsylvania, 
114  U.  S.  196,  203,  5  Snp.  Ct  826,  828  (29  L. 
Ed.  158),  Mr.  Justice  Field,  in  deUvering  the 
unanimous  opinion  of  the  court,  said: 

"Commerce  among  the  states  consists  of  inter- 
course and  trafSc  between  their  citizens,  and 
includes  the  transportation  of  persons  and  prop- 
erty, and  the  navigation  of  public  woters  for 
that  purpose,  as  well  as  the  purchase,  sale,  and 
ezchmige  of  commodities.  The  power  to  regu- 
late that  commerce,  as  well  as  commerce  with 
foreign  nations,  vested -in  Congress,  is  the  power 
to  prescribe  the  rules  by  which  it  shall  be  gov- 
erned, that  is,  the  conditions  upon  which  it 
shall  be  conducted;  to  determine  when  it  shall 
be  free  and  when  subject  to  duties  or  other 
exactions.  The  power  also  embraces  within  its 
control  all  the  instrumentalities  by  which  that 
commerce  may  be  carried  on,  and  the  means 
by  which  it  may  be  aided  and  encouraged." 

114  U.  S.,  at  page  215,  5  Sup.  Ct,  at  page 
834,  29  L.  Ed.  158,  the  court  quoted  with 
approval  from  Judge  Cooley  to  the  effect  that 
Congress  may  descend  to  the  most  minute 
directions  of  interstate  commerce,  and  may 
establish  police  regulations,  as  well  as  tho 
states,  "confining  their  operations  to  the  sub- 
jects over  which  it  is  given  control  by  the 
Constitution."  Cooley's  Constitutional  Lim- 
itations (4th  Ed.)  p.  732. 

In  United  States  v.  Gettysburg  Electric 
By.,  160  U,  S.  668.  680,  681,  16  Sup.  Ct  427, 
429  (40  L.  Ed.  676),  the  act  of  August  1,  1888, 
"An  act  to  authorize  condemnation  of  land 


for  sites  of  public  buildings  and  for  other 
purposes"  (Act  Aug.  1,  1888,  c.  728,  25  Stat 
357  [U.  S.  Comp.  St  1913,  S  6909]),  and  a 
later  act  authorizing  the  expenditure  of 
funds  for  the  erection  of  monuments  and 
tablets  at  Gettysburg,  and  a  later  joint  res- 
olution authorizing  the  Secretary  of  War  to 
purchase  lands  for  that  purpose,  were  under 
consideration;  the  important  question  being 
whether  the  use  to  which  the  land  was  to  be 
put  was  one  for  which  the  government  could 
condemn  land.  Mr.  Justice  Peckham,  in  an- 
nouncing the  unanimous  opinion  of  the  court, 
said: 

"In  examining  an  act  of  Congress  it  has  been 
frequentiy  said  that  evei?  intendment  is  in  fa- 
vor of  its  constitutionality.  Such  act  is  pre- 
sumed to  be  valid  unless  its  invaUdity  is  plaiD 
and  apparent  No  presumption  of  invalidity 
can  be  indulged  in.  It  must  be  shown  clearly 
and  unmistakably.  This  rule  has  been  stated 
and  followed  by  this  court  from  the  foundation 
of  the  government.  •  •  •  Any  act  of  Con- 
gress which  plainly  and  directly  tends  to  en- 
hance the  respect  and  love  of  the  citizen  for  the 
institutions  of  his  country  and  to  quicken  and 
strengthen  his  motives  to  defend  them,  and 
which  is  germane  to,  and  intimately  connected 
.with,  and  appropriate  to  the  exercise  of  some 
one  or  all  of  the  powers  granted  by  Congress 
must  be  valid." 

Again: 

"Can  it  not  erect  the  monuments  provided  for 
by  these  acts  of  Congress,  or  even  take  posses- 
sion of  the  field  of  battle  in  the  name  and  for 
the  benefit  of  all  the  dtizens  of  the  country  for 
the  present  and  for  the  future?  Such  a  use 
seems  necessarily  not  only  a  public  use,  hut  one 
so  closely  connected  with  the  welfare  of  the 
republic  itself  as  to  be  within  the  powers  grant- 
ed Congress  by  the  Constitution  for  the  purpose 
of  protecting  and  preserving  the  whole  country. 
•  •  *  No  narrow  view  of  the  character  of 
this  proposed  use  should  be  taken.  Its  national 
character  and  importance,  we  think,  are  plain. 
The  power  to  condenm  tor  this  purpose  need 
not  be  plainly  and  unmistakably  deduced  from 
any  one  of  the  particularly  specified  powers. 
Any  number  of  tiiose  powers  may  be  grouped 
together,  and  an  inference  from  them  all  may 
be  drawn  that  the  power  claimed  has  been  con- 
ferred." 160  U.  S.  682,  683,  16  Sup.  Ot  430, 
40  U  Ed.  576. 

While  the  beneficent  purposes  of  the  Webb- 
Kenyon  Act  are  of  an  entirely  different  char- 
acter from  those  thus  eloquently  reviewed, 
they  touch  as  clearly  and  as  deeply  the  wel- 
fare of  the  country  by  way  of  the  protection 
of  its  manhood  and  womanhood  as  those  tn 
the  case  referred  to ;  for  it  Is  of  as  mu(di  na- 
tional importance  to  make  men  sober  as  to 
make  them  patriotic.  In  the  case  of  In  re 
Bahrer,  140  U.  S.  645,  11  Sup.  Ct  865,  35  h. 
Ed.  672,  holding  constitutional  the  Wilson 
Bill,  which  removed  from  interstate  ship- 
ments of  liquor  the  former  protection  of  the 
right  of  sale  in  the  original  package  after 
reaching  the  state  of  importation,  it  was 
pointed  out  that  the  Constitution  does  not 
provide  that  interstate  commerce  shall  be 
free,  but  by  the  commerce  clause  left  it  free, 
except  as  restrained  by  Congress.  Reference 
was  made  (page  557)  to  the  language  used  In 
the  License  Cases,  46  U.  S.  (5  How.)  504, 
599,  12  Ia  Ed.  256,  to  the  effect  that,  U  a 
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coDunodlty  does  not  from  its  nature  belong 
to  commerce,  or  If  its  condition,  from  putres- 
c«ice  or  other  canse,  t>e  sncli  that,  when  it 
is  atxtnt  to  enter  the  state,  it  no  longer  be- 
longs to  commerce,  or  is  not  a  commercial  ar- 
ticle, then  the  state  may  exclude  Its  intro- 
duction. It  was  further  declared  that  by 
the  adc^tlon  of  the  Constltntlon  the  ability 
of  the  aeTeral  states  to  follow  their  own 
will  was  extingnlshed,  and  that  of  the  gen- 
eral government  snbstltnted. 

"But  this  furnishes  no  support  to  dte  position 
that  Congress  could  not,  in  the  exercise  of  the 
discretion  reposed  in  it,  concluding  that  the 
common  interests  did  not  require  entire  freedom 
in  the  traffic  in  ardent  spirits,  enact  the  law  in 
question.  In  so  doing  Congress  has  not  at- 
tempted to  delegate  the  power  to  regulate  com- 
merce, or  to  exercise  any  power  reserved  to  the 
states,  or  to  grant  a  power  not  possessed  by  the 
states,  or  to  adopt  state  laws.  It  has  taken 
its  own  course  and  made  its  own  regulation,  ap- 
plying to  these  subjects  of  interstate  commerce 
one  common  rule,  whose  uniformity  is  not  af- 
fected bv  variations  in  state  laws  in  dealing 
with  such  property.  •  •  •  The  power  to  reg- 
ulate is  solely  in  the  general  government,  and 
it  is  an  essential  part  of  that  regulation  to  pre- 
scribe the  regular  means  for  accomplishing  the 
introduction  and  incorporation  of  articles  into 
and  with  the  mass  of  property  in  the  counti? 
or  state.  Brown  v.  Maryland,  25  U.  S.  (12 
Wheat)  448  [6  L.  Ed.  678].  ^fo  reason  is  per- 
ceived why,  if  Congress  chooses  to  provide  uat 
certain  designated  subjects  of  interstate  com- 
merce shall  be  govemed  by  a  rule  which  divests 
them  of  that  character  at  an  earlier  period  of 
time  than  would  otherwise  be  the  case,  it  is  not 
within  its  competency  to  do  so."  140  U.  S.  661, 
562,  11  Sup.  Ol  866,  869  ^  li.  Ed.  672). 

Again: 

"Congress  did  not  use  terms  of  permission  to 
the  state  to  act,  but  simply,  removed  an  im- 
pediment to  the  enforcement  of  the  state  laws 
In  respect  to  imported  packages  in  their  orig- 
inal condition,  created  by  the  absence  of  a  spe- 
cific utterance  on  its  part.  It  imparted  no 
power  to  the  state  not  then  possessed,  but  al- 
lowed imported  property  to  fall  at  once  upon  ar- 
rival within  the  local  jurisdiction."  140  U.  S. 
664,  11  Sup.  Ot.  870,  35  L.  Ed.  672. 

This  language  seems  almost  prophetic  of 
a  further  step  than  that  of  the  Wilson  Bill 
which  should  ere  long  be  taken  by  Congress 
in  respect  to  the  interstate  character  of  in- 
toxicating liquor.  Before  the  enactment  of 
the  Wilson  Bill  it  was  settled  law  that  the 
state  could  not  prohibit  the  sale  within  its 
borders  of  imported  liquor  in  its  original 
package,  for  the  reason  that  the  interstate 
character  was  deemed  to  be  retained  until 
separated  from  such  package.  Congress, 
therefore,  removed  the  interstate  character 
to  the  extent  thus  indicated  by  the  passage 
of  the  Wilson  Bill,  and  by  the  very  terms  of 
the  Webb-Kenyon  Bill  professes  and  assumes 
to  remove  the  interstate  character  of  liquor 
shipped  Into  a  state  for  the  purpose  of  violat- 
ing its  laws.  If  one  be  within  the  constitu- 
tional grant  of  power  to  Congress,  It  is  dlfB- 
cult  in  the  extreme  to  see  why  the  other  is 
not  likewise  within  such  grant  In  Dela- 
mater  v.  South  Dakota,  205  U.  S.  93,  99,  27 
Sup.  Ct.  447,  448  (51  L.  Ed.  724,  10  Ann.  Cas. 
733),°  the  statute  making  it  a  misdemeanor 


to  take  orders  wltttin  the  state  for  the  ptir- 
chase  of  liquors  was  upheld  as  not  in  con- 
flict with  the  exclusive  power  of  Cimgress 
over  interstate  commerce.  Mr.  Justioe 
White,  in  the  opinion,  after  referring  to  the 
effect  accomplished  by  the  passage  of  th» 
Wilson  BUI,  said: 

"The  proposition  relied  upon,  therefore,  when 
considered  in  the  light  of  the  Wilson  Act,  re- 
duces itself  to  this:  Albeit  the  state  of  Soutb 
Dakota  had  power  within  its  territory  to  pre- 
vent the  sale  of  intoxicating  liquors,  even  when 
shipped  into  that  state  from  other  states,  yet 
South  Dakota  was  wanting  in  authority  to  pre- 
vent or  regulate  the  carrying  on  witliln  its  bor- 
ders of  the  business  of  soliciting  proposals  for 
the  purchase  of  liquors,  because  the  proposals 
were  to  be  consmnmated  outside  of  tke  state, 
and  the  liquors  to  which  they  related  were  alse 
outside  the  state.  This,  however,  but  comes 
to  this,  that  the  power  existed  to  prevent  sales 
of  liquor,  even  when  brought  in  from  without 
the  state,  and  vet  there  was  no  authority  to 
prevent  or  regulate  the  carrying  on  the  aooes- 
sory  business  of  soliciting  orders  within  the 
state.  Aside,  however,  from  the  anemalous  sit- 
uation to  which  the  proposition  thus  conduces, 
we  think  to  maintain  it  would  be  repugnant  to 
the  plain  spirit  of  the  Wilson  Act  ^at  act 
as  we  have  seen,  manifested  the  conviction  of 
Congress  that  control  by  the  states  over  tlie 
traflic  of  dealing  in  liquor  within  their  borders 
was  of  such  importance  that  it  was  wise  to 
adopt  a  special  regulation  of  interstate  com- 
merce on  tne  subject  When,  then,  for  the  cai^ 
rylng  out  of  this  purpose,  the  regulation^  ex- 
pressly provided  that  mtoxicating  liquors  com- 
mg  into  a  state  should  be  as  completely  under 
the  control  of  a  state  as  if  the  liquor  had  been 
manufactured  therein,  it  would  be,  we  think,  a 
disregard  of  the  purposes  of  Congress  to  hold 
that  the  owner  of  intoxicating  liquors  in  one 
state  can,  by  virtue  of  the  commerce  clause,  go 
himself  or  send  his  agent  into  such  other  state, 
there,  in  defiance  ot  the  law  of  the  state,  to  car- 
ry on  the  business  of  soliciting  proposals  for  the 
purchase   of  intoxicating    liquors. 

It  has  been  decided  that  Congress  has  pow- 
er  to  prescribe  that  a  package  of  any  ar- 
tide  which  it  subjects  to  tax  and  upon  whidi 
It  requires  the  af&xing  of  a  stamp  shall  con- 
tain  only  the  article  which  is  subject  to  tax. 
Felsenheld  ▼.  United  States,  186  U.  8.  126, 
22  Sup.  Ct  740,  40  L.  Ed.  1086.  In  the  Lot- 
tery Case,  188  U.  S.  321,  23  Sup  Ct  321,  47 
Lk  Ed.  4^,  it  was  argued  that  the  suppres- 
sion of  lotteries  is  not  an  exercise  of  any 
power  committed  to  Congress  by  the  Consti- 
tution ;  that  the  sending  of  lottery  tickets  or 
policy  slips  does  not  constitute  or  evidence 
any  transaction  belonging  to  interstate  com- 
merce; and  that  "a  legislative  fiat  cannot 
make  that  a  commercial  commodity  which  in 
its  essential  nature  Is  not  such;  a  transac- 
tion which  is  not  commercial  in  its  nature, 
cannot  become  so  merely  by  the  declaratim 
of  Congress."  188  IT.  S.  327,  23  Sup.  Ct 
321.  But  the  conclusion  reached  was  that 
lottery  tickets  are  subjects  of  commerce,  and 
the  regulation  of  their  carriage  from  statft 
to  state  is  a  regulation  of  interstate  com- 
merce. In  response  to  the  argument  that  the 
statute  in  question  did  not  regulate,  but  pro- 
hibited, the  carrjing  of  lottery  tickets  from 
one  state  to  another,  and  that  Congress  has 
no  such  power,  it  was  replied  that  the  CX>a- 
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stltutlon  does  not  define  what  Is  to  be  deem- 
ed a  legitimate  regulation,  and  that  it  Is  to 
be  determined  when  the  question  comes  be- 
fore the  court  whether  Congress,  in  prescrib- 
ing a  particular  rule,  has  exceeded  Its  pow- 
er; that  a  large  discretion  is  left  to  Oongress 
as  to  the  means  that  may  be  employed  in 
executing  a  given  power.  Then  follows  this 
query: 

"Are  ve  prepared  to  sa^  that  a  provision 
which  la,  in  effect,  a  prohibition  of  the  carriage 
of  such  articles  from  state  to  state  is  not  a  fit 
or  appropriate  mode  for  the  regulation  of  that 
particular  kind  of  commerce?  If  lottery  traf- 
se,  carried  on  through  interstate  commerce,  is  a 
matter  of  which  Congress  may  take  cognizance, 
and  over  which  its  power  may  be  exerted,  can  it 
be  possible  that  it  must  tolerate  the  traffic,  and 
simply  regulate  the  manner  in  which  it  may  be 
carried  on?  Or  may  not  Congress,  for  the  pro- 
tection of  the  people  of  all  the  states,  and,  un- 
der the  power  to  regulate  interstate  commerce, 
devise  such  means,  within  the  scope  of  the  Con- 
stitution, and  not  prohibited  by  it,  as  will  drive 
that  traffic  out  of  commerce  among  the  states?" 
188  U.  S.  355,  23  Sup.  Ot  326,  4T  L.  Ed.  492. 

The  answer  reached  by  the  court  was: 
"If  the  carrying  of  lottery  tickets  from  one 
state  to  another  be  interstate  commerce,  and  if 
Congress  is  of  opinion  that  an  effective  regula- 
tion for  the  suppression  of  lotteries,  carried  on 
through  such  commerce.  Is  to  make  it  a  criminal 
offense  to  cause  lottery  tickets  to  be  carried 
from  one  stats  to  another,  we  know  of  no  au- 
thority in  the  courts  to  hold  that  the  means  thus 
devised  are  not  appropriate  and  necessary  to 

erotect  the  country  at  large  against  a  species  of 
iterstatc  commerce  which,  although  in  general 
use  and  somewhat  favored  in  both  national  and 
state  legislation  in  the  early  history  of  the  coun- 
tij,  has  grown  into  disrepute  and  has  become 
offensive  to  the  entire  people  of  the  nation.  It 
is  a  kind  of  traffic  whidt  no  one  can  be  entitled 
to  pursue  as  of  right  That  regulation  may 
sometimes  appropriately  assume   the   form   of 

Srohibition  b  also  illustrated  by  the  case  of 
iseased  cattle  transported  from  one  state  to 
another.  Such  cattle  may  have,  notwithstand- 
ing their  condition,  a  value  In  money  for  some 
purposes,  and  yet  it  cannot  be  doubted  that 
Congress,  imder  its  power  to  regulate  commerce, 
may  either  provide  for  their  being  inspected  bo- 
fore  transportation  begins,  or,  in  its  disoretion, 
may  prohibit  their  being  transported  from  one 
state  to  another."  188  U.  S.  SBS,  23  Snp.  Ct. 
827,  47  L.  Ed.  492. 

In  closing  the  opinion,  Mr.  Justice  Harlan 
said: 

"We  decide  nothing  more  in  the  present  case 
than  that  lottery  tickets  are  subjects  of  traffic 
among  those  who  choose  to  sell  or  buy  them; 
that  the  carriage  of  such  tickets  by  independent 
carriers  from  one  state  to  another  is  therefore 
interstate  commerce;  that,  under  its  power  to 
regulate  commerce  among  the  several  states. 
Congress,  subject  to  the  hmitations  imposed  by 
the  Constitution  upon  the  exercise  of  the  pow- 
ers granted,  has  plenary  authority  over  such 
commerce,  and  may  prohibit  the  carriage  of 
such  tickets  from  state  to  state;  and  that  leg- 
islation to  that  end,  and  of  tltat  character,  is 
not  inconsistent  witn  any  limitation  or  restric- 
tion imposed  upon  the  exercise  of  the  powers 
granted  to  Congress."  188  U.  S.  363,  W  Sup. 
Ot  830,  47  L.  Ed.  492. 

In  United  States  v.  HolUday,  70  U.  S.  (3 
WalL)  407,  417  (18  L.  EU.  182),  an  act  of  Con- 
gress making  It  an  offense  to  sell  liquor  to 
an  Indian  under  the  charge  of  any  super- 
intendent or  agent  appointed  by  the  United 
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States  was  attacked  as  beyond  the  power  of 
Congress,  but  Mr.  Justice  Miller,  In  the  opin- 
ion, in  response  to  the  argument  that,  so  far 
as  the  act  was  Intended  to  oi>erate  as  a  po- 
lice regulation  to  enforce  good  morals  within 
the  limits  of  a  state,  there  was  no  warrant 
in  the  Constitution  for  Its  exercise  by  Con- 
gress, said: 

"It  relates  to  buying  and  selling  and  exchang- 
ing commodities,  which  is  the  essence  of  all 
commerce,  and  it  regulates  the  intercourse  be- 
tween the  citizens  of  the  United  States  and  those 
tribes,  which  is  another  branch  of  commerce, 
and  a  very  important  one." 

After  quoting  from  Chief  Justice  Marshall, 
in  Gibbons  v.  Ogden,  22  U.  S.  (9  Wheat.)  1, 
6  li.  Bd.  23,  that  the  power  to  regulate  com- 
merce with  foreign  states  does  not  stop  at 
the  Jurisdictional  limits  of  such  states,  and 
that.  If  Congress  has  power  to  regulate  It, 
that  power  can  be  exercised  wherever  the 
subject  exists,  It  was  further  said: 

"It  follows  from  these  propositions,  which 
seem  to  be  incontrovertible,  that  if  commerce,  or 
traffic,  or  intercourse  is  carried  on  with  an  In- 
dian tribe,  or  with  a  member  of  such  tribe,  it 
is  subject  to  be  regulated  by  Congress,  although 
within  the  limits  of  a  state."  70  U.  S.  418,  6 
L.  Ed.  23. 

It  would  hardly  be  doubted  that,  under  its 
power  to  regulate  commerce  with  .foreign  na- 
tions, Congress  could  prohibit  the  Importa- 
tion of  a  given  commodity  Into  this  country. 
If,  then,  the  same  power  which  would  au- 
thorize prohibiting  the  importation  of  a  given 
article  into  this  country  authorizes  Congress 
to  prohibit  its  sale  anywhere  in  the  United 
States  to  an  Indian  while  a  ward  of  the  gov- 
ernment, it  would  seem  to  be  abundantly  suf- 
ficient to  warrant  the  removal  of  the  protec- 
tion incident  to  its  interstate  character  from 
an  article  or  commodity  transported  Into 
a  state  In  order  to  violate  the  laws  thereof. 
Indirectly,  It  is  a  mere  recognition  by  Con- 
gress of  ttte  evil  necessarily  flowing  from  a 
conflict  between  an  increasing  volume  of 
state  legislation  and  the  protection  hereto- 
fore accorded  by  federal  authorities  to  in- 
toxicating liquor,  regardless  of  the  use  and 
purpose  for  which  It  was  carried  from  state 
to  state.  It  Is  not  perceived  how  this  sort 
of  recc«nitlon  and  comity  on  the  part  of  the 
nation  can  be  subversive  of  constitutional  lib- 
erty or  constitutional  principles.  Neither  is 
It  Ic^cally  inconsistent  with  plenary  power 
to  regulate  the  traffic  in  such  commodity  be- 
tween the  states,  because  it  Is  now  the  set- 
tled doctrine  of  the  federal  courts  that  Inter- 
state commerce  is  a  subject  on  which  primari- 
ly Congress  alone  may  legislate,  and  of  which 
It  alone  has  jurisdiction,  and  concerning  which 
the  states  may  not  assume  to  act,  except  In- 
cidentally, whether  Congress  sees  fit  to  act 
or  not.  The  Inevitable  corollary  to  this  doc- 
trine is  that  Congress  possesses  over  this 
subject  power  so  ample  and  so  complete  that 
it  may  well  remove  from  a  commodity  other- 
wise legitimate  its  Interstate  character  and 
protection  whenever  Its  movement  In  Inter-. 
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Btate  commerce  Is  for  the  accomplishment  of 
an  unlawful  purpose — the  violation  of  the 
laws  of  one  ct  the  sister  states  of  the  Union. 
Those  who  contend  for  the  Invalidity  of  the 
act  must  base  their  reasoning  on  the  slender 
platform  that  Intoxicating  liquor,  when 
transported  for  the  purpose  of  violating  a 
state  statute,  Is  by  some  subtle  constitutional 
alchemy  of  the  same  national  Importance, 
and  entitled  to  the  same  governmental  pro- 
tection as  If  it  were  brought  Into  the  state 
for  the  most  beneficent  purpose  Imaginable. 
We  deem  this  line  of  argument  and  the  oon- 
dosion  resulting  therefrom  opposed  to  the 
true  doctrine  of  constitutional  Interpretation 
and  to  the  spirit  expressed  by  the  framers  of 
the  Constitution  when  the  preamble  was 
formulated. 

On  the  appeal  by  the  state  the  jtoint  Is 
sought  to  be  made  by  the  defendant  that  a 
question  cannot  be  reserved  save  upon  an 
acqulttaL  But  section  283  of  the  Criminal 
Code  (Gen.  St  1909,  S  6857)  permits  appeals 
to  be  taken  by  the  state,  "Third,  upon  a  ques- 
tion reserved  by  the  state,"  and  under  the 
decisions  an  acquittal  is  not  a  prerequisite. 
Junctiw  City  v.  Keeffe,  49  Kan.  276,  19 
Pac.  735;  State  v.  Rook,  61  ICan.  882,  69 
Pac.  653,  49  U  R.  A.  186;  State  v.  Bland, 
91  Kan.  160,  136  Pac.  947. 

Counts  12  to  24,  inclusive,  stated  ofTenses, 
and  testimony  thereunder  should  have  been 
admitted. 

The  twenty-fifth  count  Is  attacked  for  du- 
plicity, because  it  charges  both  tlie  bringing 
in  and  the  delivery  of  intoxicating  liquor. 
But  In  misdemeanors  this  is  permissible. 
Stete  T.  Pryor,  53  Kan.  667,  37  Pac.  169; 
State  V.  Meade,  66  Kan.  690,  44  Pac.  619; 
State  T.  Taylor,  90  Kan.  438,  440,  183  Pac. 
861. 

[16]  The  state  oftered  to  introduce  In  evi- 
dence certlfled  copies  of  the  records  of  the 
United  States  Internal  revenue  collector 
showing  that  the  consignees  each  held  a  re- 
ceipt for  taxes  paid  as  wholesale  malt  liquor 
dealers.  The  offer  was  denied,  and  the  de- 
fendant contends  that,  under  the  statute 
(Gen  Stat  1909,  {  4396),  the  evidence  was 
incompetent  because  applicable  only  to  pros- 
ecutions for  maintaining  a  nuisance.  This 
section  makes  the  finding  of  intoxicating  liq- 
uors on  the  premises,  except  in  the  case  of  a 
dwelling  house,  prima  fade  evidence  that 
tbej  are  kept  for  sale  ae  nse  in  violation  of 
law,  and  the  finding  of  a  stamp  tax  receipt 
prima  fade  evidence  that  the  person  to 
whom  It  was  issued  was  at  the  time  of  such 
finding  maintaining  a  common  nuisance. 
This  does  not  render  such  evidence  incom- 
petent for  other  purposes,  and  in  this  case 
its  only  proper  purpose  was  to  show  that 
the  consignee  had  been  engaged  in  the  whole- 
sale liquor  business,  and  for  ttUs  purpose  it 
should  have  been  received.  State  v.  Klppert, 
74  Kan.  371,  86  Pac.  478;    State  v.  DoOat, 


88  Kan.  346,  128  Pac.  865;  City  of  Topeka 
V.  Brlggs,  90  Kan.  843,  135  Pac.  1184. 

[16]  On  a  motion  to  retax  costs  the  trial 
court  directed  the  derk  not  to  tax  as  costs 
the  $25  attorney  fee  on  each  count  covered 
by  the  conviction.  Section  4366  of  Ctaieial 
Statutes  of  1909  provides  that  upon  notlfica- 
ticn  or  knowledge  of  any  violation  of  any 
of  the  prorislons  of  the  laws  of  this  state 
relating  to  Intoxicating  liquors,  it  shall  be 
the  duty  of  the  prosecuting  officer  to  Inquire 
into  the  facts  of  such  violation.  If  the  tes- 
timony taken  shaU  disclose  that  an  otTense 
has  Iteen  committed,  it  is  the  dnty  of  the 
prosecuting  ofllcer  to  file  complaint  and  pro- 
ceed against  the  ofTender.  Section  4377  pro- 
vides that: 

"The  county  attorney  shall  be  allowed  a  fee  of 
twenty-five  dollars  upon  each  count  upon  which 
the  defendant  shall  be  convicted,  and  the  same 
shall  be  taxed  as  costs  in  the  case,  bnt  the  coun- 
ty shall  in  no  case  be  liable  therefor." 

The  Mahln  Law  is  now  one  of  "the  pro- 
visions of  the  laws  of  this  state  relating  to 
Intoxicating  liquors,"  and  therefore  the  fee 
requirement  of  section  4377  applies.  State 
V.  Jepson,  76  Kan.  644,  92  Pac.  600 ;  State  v. 
Poggmeyer,  91  Kan.  633,  635,  138  Pac.  693. 

The  Judgment  is  affirmed  as  to  the  convic- 
tion under  the  first  twelve  counts.  As  to 
the  foregoing  matters  raised  by  the  state  on 
its  appeal,  the  judgment  is  reversed,  and  the 
cause  is  remanded  for  farther  proceedings 
in  accordance  herewith. 

DAWSON,  J.,  not  sitting. 


PERKINS   T.   GREAT   WESTERN  ACCI- 
DENT ASSN  OP  DES  MOINES, 
IOWA.    (No.  19634.) 
(Supreme  Court  of  Kansas.    Nov.  6,  1915.) 

(Svllaliu  iy  the  Court.) 

1.  Apfkai.  AWn  Ebbob  *=»1011— JuoaMENT— 

CONTLICTINO   EVIDERCR. 

In  an  actloa  by  the  beneficiary  to  recover 
the  amount  of  an  InBurance  policy,  where  the 
only  issue  was  whether  the  insured  committed 
suicide,  and  on  conflicting  evidence  the  trial 
court,  sitting  without  a  jury,  found  for  the  de- 
fendant, the  judgment  cannot  be  disturbed,  fol- 
lowing Martin  v.  Hoffman,  77  Kan.  186,  93  Pac 
625;  Heath  v.  life  Assodation,  89  Kan.  634, 
132  Pac.  147. 

TEd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  8983-3989;  Dec.  Dig.  «=> 
1011.] 

2.  Appeai,  and  Ebbob  «=>300— Pbbsertation 
Below— Motion  fob  New  Tbial. 

Failure  to  file  a  motion  for  a  new  trial 
within  three  days  does  not  necessarily  require 
an  appeal  to  be  dismissed.  It  may  merely  limit 
the  scope  of  the  review. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  Sf  1740-1742;  Dec.  Dig.  ®=» 
300.] 

Appeal  from  District  Court,  Leavenworth 
County. 

Action  by  Lulu  Perkins  against  the  Great 
Western  Acddent  Assodation  of  Des  Moines, 
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Iowa,  a  corporatloo.    From  a  jndgment  for 
defendant,  plaintiff  appeals.    Affirmed. 

I<ee  Bond,  ot  Leavenworth,  for  appellant. 
O.  r.  W.  Dassler,  of  Leavenworth,  for  &^ 
pellee. 

DAWSON,  J.  This  was  an  action  In  the 
district  court  of  Leavenworth  coimty  brought 
by  Lulu  Perkins,  widow  of  Louis  Perkins,  to 
recover  on  an  accident  Insurance  policy  for 
$750  Issued  by  the  defendant  PlalntUTs  pe- 
tition alleged: 

That  Louis  Perkins,  who  was  the  bolder  of 
an  accident  policy  issued  by  the  defendant,  "died 
on  March  24,  1912,  ea  a  resnlt  of  a  wound  re- 
ceived through  external,  violent,  and  purely  ac- 
cidental means,  to  wit,  the  accidental  and  nnin- 
tentional  discharge  of  a  pistol,  and  that  by  the 
terms  of  said  policy  said  defendant  became'  in- 
debted to  said  plaintiff,  now  bis  widow,  in  the 
sum  of  4750." 

Defendant's  answer  was: 

First,  a  general  denial ;  second,  "for  second 
and  further  defense  to  said  petition  defendant 
alleges  that  the  assured,  Louis  Perkins,  com- 
mitted suicide  and  died  by  his  own  hand,  by  "Ms 
own  voluntary  act,  by  shooting  liimself  with 
a  gun  or  pistol,  and  that  his  death  did  not  re- 
sult from,  nor  was  it  cansed  by,  a  wonnd  re- 
ceived through  external,  violent,  and  purely  ac- 
cidental means,  nor  by  or  from  any  cause  or 
causes,  or  from  any  accidental  means,  that  are 
within  any  of  the  terms  of  the  policy  set  forth 
in  the  petition." 

A  Jury  was  waived,  and  on  the  evidence 
adduced  the  court  In  part  found: 

"And  the  court  finds  for  the  plaintiff  and 
against  the  defendant,  and  finds  that  the  death 
of  the  insured,  Louis  Perldns,  resulted  from 
and  was  caused  by  intentionally  self-inflicted 
injuries  within  the  exceptions  noted  in  the  ac- 
cident policy  sued  on,  and  that  defendant  is  in- 
debted to  the  plaintiff  in  the  sum  of  $1,  as  stip- 
ulated in  said  policy,  and  is  entitled  to  a  judg- 
ment against  the  defendant  for  said  sum,  and 
costs." 

Two  spedflcatlons  of  error  are  assigned: 
(1)  Tliat  the  Jndgment  should  have  been  for 
$750,  Instead  of  $1,  and  costs;  (2)  error  in 
overmllng  plaintilf  s  motion  for  a  new  trial. 

[1]  1.  The  first  error  assigned  could  only 
be  the  basis  of  a  reversal  If  there  was  no 
substantial  evidence  upon  which  the  trial 
court's  finding  was  based.  The  appellant 
contends  that  there  Is  a  presumption  that  a 
rational  person  will  not  commit  self-destruc- 
tion, and  that  this  presumption  must  be  over- 
come by  evidence.  This  is  settled  law.  Mu- 
tual Life  Ins.  Co.  V.  WlsweU,  56  Kan.  765, 
44  Pac.  996,  35  Ia  R.  A  258;  E^nlgbts  Tem- 
plars' Indem.  Oo.  t.  Grayton,  200  ni.  550, 
70  N.  B.  1066;  Stephenson  v.  Bankers'  Life 
Ass'n,  108  Iowa,  637,  79  N.  W.  459;  Union 
Casualty  &  Surety  Co.  v.  Goddard,  76  8.  W. 
832,  25  Ky.  Law  Rep.  1035 ;  Stevens  v.  Con- 
tinental casualty  Co.,  12  N.  D.  463,  07  N.  W. 
862.  Bat  there  was  evidence  which,  in  the 
opinion  of  the  district  court,  was  sufilclent 
to  overcome  that  presumption  and  to  base 
a  finding  of  suicide.  It  can  avail  naught  that 
this  court  might  think  the  evidence  rather 
meager  to  warrant  that  conclusion.     This 


was  a  case  where  Judges  might  entertain  an 
honest  difference  of  opinion;  but  the  deter- 
mination of  the  facts  was  strictly  within 
the  province  of  the  trial  court,  and  its  find- 
ing Is  conclusive.  Heath  v.  Life  Association, 
89  Kan.  634, 132  Paa  147. 

In  Kahm  v.  Klaus,  64  Kan.  24,  28,  67  Pac. 
542,  543,  It  was  said: 

"Counsel  for  plaintiff  in  error  contend  that 
the  court  below  erred  in  its  view  of  the  evi- 
dence. We  ourselves  could  wish  it  more  strong- 
ly preponderating  in  favor  of  defendant  in  er- 
ror. •  •  «  The  ordinary  rule  for  ns  is  that, 
when  a  case  has  been  tried  in  the  court  below 
without  a  jury,  and  there  is  some  testimony 
in  proof  of  every  fact  necessary  to  sustain  the 
general  finding,  the  finding  will  be  upheld  with- 
out undertaking  to  review  the  evidence.  Wood 
V.  Davis,  12  Kan.  575." 

[2]  2.  It  is  suggested  by  appellee  that  this 
appeal  should  be  dismissed  because  the  mo- 
tion for  a  new  trial  was  not  filed  In  time. 
The  Judgment  of  the  district  court  was  ren- 
dered on  April  12,  1914.  The  motion  for  a 
new  trial  was  filed  AprU  28,  1914.  This  mo- 
tion was  filed  too  late.  Gen.  St.  1909,  §  6900 ; 
Code  Civ.  Proc.  §  306;  Harder  v.  Power  Co., 
93  Kan.  177,  148  Paa  603.  Of  course,  on 
an  Issue  of  law  no  motion  for  a  new  trial 
Is  necessary.  Ritchie  v.  K.,  N.  &  D.  Ry.  Co., 
56  Kan.  36,  39  Pac.  718.  So,  too,  where  the 
judgment  is  based  upon  the  ascertained  and 
nndlsputed  facts,  a  motion  for  a  new  trial  is 
tmneceesary,  for  in  euch  case  the  sole  ques- 
tion Is  the  application  of  the  law  to  establish- 
ed facta  Filter  Co.  v.  Bottling  Co.,  89  Kan. 
645,  132  Pac.  180.  Ordinarily  the  failure  to 
file  a  motion  for  a  new  trial  does  not  author- 
ize a  dismissal.  It  merely  restricts  the  scope 
of  the  review. 

No  reversible  error  appearing,  the  Judg- 
ment must  be  affirmed.  All  the  Justices  con- 
curring. 


PEARCEl  V.  HOLM,  County  Treasurer  of  Park 

County.     PHELPS  v.   SAME.     PHELPS 

et  al.  V.  SAME.     (Nos.  830-832.) 

(Supreme  Court  of  Wyoming.     Nov.  22,  1915.) 

Appeal   and  Ebbob  ^=:»773—Bbief&— Rules 

OP   COUBT^-DlSMISSAL. 

Under  Supreme  Court  rule  15  (104  Pac 
ziii),  requiring  briefs  to  be  filed  in  60  da^s  aft- 
er filing  in  error,  rule  14,  requiring  briefs  to 
be  filed  and  served  in  all  causes  referring  spe- 
cifically to  the  part  of  the  record  where  the 
question  under  discussion  arises,  and  rule  21 
(104  Pac.  xiv),  giving  defendant  in  error  the 
right    to    have    the    proceedings    dismissed    for 

Elaintjff  in  error's  failure  to  file  and  serve  his 
rie&i,  an  appeal  in  which  no  briefs  were  filed 
would  be  dismissed,  notwithstanding  errors  as- 
signed in  the  petition  in  error,  since  without  a 
brief  the  anpellate  court  is  not  required  to 
search  the  record  to  discover  possible  errors. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  ii  3104,  3108-3110;  Dec. 
Dig.  <8=9773.] 

Error  to  District  Court,  Park  County; 
Carroll  H.  Parmelee,  Judge. 

Separate  actions  by  W.  H.  Pearce,  by  L. 
Or.  Phelps,  and  by  L,  O.  Phelps  and  Henry 
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Sayles,  copartners  doing  bnslneBS  tinder  the 
firm  name  and  style  of  the  Sayles  Sheep 
Company,  against  CX  A.  Holm,  County  Treas- 
urer of  Park  County,  Wyoming.  Judgment 
for  defendant,  and  plaintiffs  bring  error. 
Dismissed. 

W,  L.  Walls,  of  Cody,  for  plaintiffs  in  er- 
ror. Bl  B.  Bnterllne,  of  Billings,  Mont,  for 
defendant  In  error. 

PBB  aORIAH.  In  eadi  of  these  three 
cases  the  petition  In  error  was  filed  In  the 
office  of  the  clet^  of  this  court  January  27, 
1915.  No  brief  on  behalf  of  the  plaintiff  In 
error  in  either  of  the  cases  has  ever  been 
filed,  and  no  extension  of  time  for  doing  so 
has  been  applied  for  or  granted.  On  October 
22,  1915,  counsel  for  defendant  In  error  in 
each  case  filed  a  motion  to  dismiss  the  pro- 
ceedings in  error  on  the  ground  that  plain- 
tiff in  error  had  failed  to  file  his  brief  with- 
in the  time  required  by  the  rule  of  this  court. 
Service  of  a  copy  of  the  motion  in  each  case, 
together  with  notice  that  said  motions  would 
be  submitted  to  the  court  on  November  16, 

1915,  was  acknowledged  in  writing  by  coun- 
sel for  the  respective  plaintiffs  in  error  No- 
vember 10,  1915,  and  on  said  November  16, 

1916,  said  motions  were  submitted  to  the 
court  The  same  question  is  Involved  in  each 
case,  and  they  will  therefore  be  considered 
together.  The  only  reason  or  excuse  for  the 
failure  to  file  briefs  within  60  days  after 
filing  the  petition  in  error  as  required  by 
rule  16  (104  Paa  xill),  as  stated  orally  in 
open  court  by  counsel  for  plaintiffs  in  error, 
was  that  the  alleged  errors  of  the  district 
court  complained  of  in  each  case  were  sus- 
taining a  general  demurrer  to  the  petition; 
sustaining  defendant's  motion  to  dissolve  a 
temporary  restraining  order  theretofore  is- 
sued against  defendant ;  and  dismissing  the 
action  at  plaintiffs  costs.  The  position  taken 
by  counsel  for  plaintiffs  in  error  being  that 
the  petition  in  each  case  shows  on  its  face 
a  good  cause  of  action,  and  therefore  no  brief 
was  required.    Rule  14  requires: 

"Except  as  otherwise  provided  in  role  nine- 
teen (which  relates  to  actions  commenced  origi- 
nally in  this  court),  briefs  shall  be  filed  and  serv- 
ed m  all  causes  and  all  briefs  shall  be  printed 
or  typewritten.  Each  brief  shall  contain  a 
statement  of  the  points  and  authorities  relied 
upon  and  shall  refer  specifically  to  Uie  page 
and  portion  of  the  record  where  tiie  questicm 
under  discussion  arises." 

The  ruling  of  the  trial  court  is  presumed 
to  be  correct,  and  this  court  is  not  required 
to  search  the  record  for  the  purpose  of  dis- 
covering possible  errors,  but  counsel  must  in 
his  brief  point  out  the  particular  matter 
upon  which  the  alleged  erroneous  ruling  was 
made.  It  is  not  sufficient,  to  require  consid- 
eration by  this  court,  that  error  has  been 
assigned  in  the  petition  in  error. 

It  is  a  well-settled  rule  of  practice  in  this 
court  that  errors  assigned  In  the  petition  in 


error  but  not  referred  to  In  the  brief  ara 
waived  and  will  not  be  considered.  Boswell, 
Adm'r,  v.  Bliler,  9  Wyo.  277,  62  Paa  800; 
PhUIips  v.  Brill,  16  Wyo.  621,  90  Pac.  443; 
C,  B.  ft  Q.  R.  a.  Co.  ▼.  Lampman,  18  Wyo. 
106,  104  Paa  633,  26  L^  R.  A.  (N.  S.)  217, 
Ann.  Caa.  1912C,  788.  If  errors  assigned  but 
not  referred  to  In  a  brief  which  is  filed  are 
waived  and  not  to  be  considered,  for  the 
same  reason  where  no  brief  is  filed  there  is 
nothing  requiring  consideration.  In  such 
case  the  defendant  in  error  has  the  right  to 
assume  that  the  proceedings  in  error  have 
been  abandoned.  By  rule  21  (104  Pac.  xiv), 
the  failure  on  part  of  plaintiff  In  error  to 
file  and  serve  his  brief  as  required  by  the 
rules  gives  the  defendant  in  error  the  right 
to  have  the  proceedings  dismissed.  That 
rule  has  been  frequently  Invoked  and  sus- 
tained. Grippen  v.  State,  20  Wyo.  486,  124 
Pac.  764,  128  Pac.  622;  Lobel  v.  Stock  OU 
Co.,  21  Wya  842,  132  Pac.  433;  Small  v. 
Savings   Bank,  16   Wyo.    126,   92   Pac.    289. 

Following  the  decisions  in  these  cases  and 
others  to  the  same  effect  the  motion  to  dis- 
miss the  proceedings  in  error  in  each  of  the 
three  cases  will  have  to  be  granted  and  the 
proceedings  In  error  In  eadi  case  dismissed ; 
and  it  Is  so  ordered. 

Dismissed. 


WELCH  T.  NELSON  et  aL,  State  Board  of 
Horticulture.    (No.  805.) 

(Supreme  Court  of  Wyoming.    Nov.  22,  1916.) 

1.  Licenses  ^=35— Nubsebt  Men  —  BsooiJi- 
TIOn—Statdtb— Validity— Police    Power. 

Conu).  St  1910,  H  2985-3006,  creating  H 
board  of  horticulture,  and  providing  for  the 
eradication  of  fruit  pests  b^  regulation  and  in- 
8i>ection  of  nursery  stock,  with  a  Ucense  fee  im- 
posed on  persont  engaging  in  the  nursery  busi- 
ness, is  a  valid  exercise  by  the  state  of  its  po- 
lice power. 

[Ed.  Notfc— For  other  cases,  see  .  Licenses, 
Cent  IMg.  SS  4.  19;    Dec.  Dig.  e=>5.} 

2.  CoMUKRCB  «=964— Interstate  Oommsbcx— 
NuRSEBT  Stock— License— Validitt. 

The  license  exacted  by  Comp.  St.  1010,  if 
S(X)4,  S006,  from  i>ersons  engaging  in  the  nurs- 
ery business  either  within  or  without  the  state 
does  not  render  the  act  objectionable,  as  being 
a  burden  on  interstate  commerce  or  an  impost 
upon  imports,  since  the  license  is  essentially 
an  inspection  fee  created  as  part  of  a  proper 
police  regulation  of  the  traffic  in  nursery  stock. 

[Ed.  Note. — G\)r  other  cases,  see  Commerce, 
Cent  Dig.  ft  104-106;  Dec.  Dig.  «=>64.] 

a.  AORICULTUBE    *=»1— CONSTITOTIONAL   LAW 

*=»240— NuBasBY  Stock— Bond— Statdtb— 

Validitt. 

Comp.  St  1910.  S  3005,  requiring  all  per- 
sons selling  nursery  stock  to  give  a  bond  signed 
by  a  surety  company  authorized  to  do  business 
in  the  state,  is  invalid,  as  confining  the  surety 
to  a  particular  class. 

[Ed.  Note.— For  other  cases,  see  Agriculture, 
Cent.  Dig.  §§  1,  3,  13,  14,  51 :  Dec.  Dig.  «=»!; 
Constitutional  Law,  Cent  Dig.  M  6®,  692. 
693,  697-699;    Dec  Dig.  «=.240.] 
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-4.  Statdibs  4=s»64  — Pabtiai,  Invauditt  — 

ElTBCT. 

The  fact  that  Comp.  St.  1910,  |  8005,  is  In- 
yalid  in  part  does  not  render  virfd  the  otherwise 
valid  pioTisions  of  the  act. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  §{  68-66,  195 ;  Dec.  Dig.  «=»64.] 

■6.  LacKKSEa  4=»39— Iufbofeb  Bond— Licknbx 

Tax— Failubk  to  Pat— Effect. 

Plaintiff  was  not  entitled  to  an  injunction 
against  interference  \dth  bis  nursery  business 
by  the  board  of  horticulture  without  having 
paid  the  license  fee  exacted  by  Comp.  St.  1910, 
1  3005,  though  he  also  sought  relief  from  thp 
demand  for  a  bond  under  the  invalid  require- 
ment of  the  same  section  therefor. 

[Ed.  Note.— For  otlier  cases,  see  licenses. 
Cent  Dig.  H  76-78;    Dec.  Dig.  <8=>39.] 

Error  to  District  Court,  Albany  Oounty; 
y.  J.  TIdball,  Judge. 

Action  by  E2.  S.  Welch  agadnat  Aven  Nel- 
son and  others,  conatltntlng  the  State  Board 
'Of  Horticulture.  From  an  order  sustaining  a 
demurrer  to  bis  petition,  plaintiff  brings  er- 
ror.   Affirmed. 

Johnston  &  Coleman,  of  Billings,  Mont.,  for 
plaintiff  In  error.  D.  A.  Preston,  Atty.  Oen., 
for  defendants  in  error. 

SCOTT,  J.  The  plaintiff  in  error,  who  is 
an  outside  or  nonresident  nurseryman,  and 
doing  business  in  this  state  without  first 
having  obtained  a  license  so  to  do,  brought 
this  action  against  the  defendants,  who  col- 
lectively constitute  the  state  board  of  hortl- 
cnltnre,  to  restrain  tbem  from  interfering 
with  bis  business  In  the  state.  A  demurrer 
was  interposed  by  the  defendants,  whicdi 
was  argued  and  submitted  to  and  sustained 
by  the  trial  court,  and,  the  plaintiff  electing 
to  stand  on  his  petition,  the  court  rendered 
Judgment  of  dismissal  and  costs  against  him, 
and  he  brings  the  case  here  oa  error. 

Sections  2865  to  3006  have  reference  to 
the  appointment  of  and  who  shall  constitate 
tile  state  board  of  horticulture,  its  organiza- 
tion, and  divides  the  state  Into  four  horti- 
cultural districts,  the  residences  of  the  per- 
sons so  appointed,  and  that  its  office  shall 
be  located  at  such  place  as  a  majority  there- 
of may  determine,  and  section  2991  provides: 

"For  the  purpose  of  preventing  the  spread  of 
contagious  diseases  among  fruit  and  fruit  trees, 
and  for  the  prevention,  treatment,  cure  and  ex- 
tirpation of  fniit  pests,  and  diseases  of  fruit 
and  fruit  trees,  and  for  the  disinfection  of 
grafts,  scions  and  orchard  debris,  empty  fruit 
Doxcs  and  packages,  and  other  suspected  mate- 
rial or  transportable  articles  dangerous  to  or- 
chards, fruit  and  fruit  trees,  said  board  may  pre- 
scribe regulations  for  the  inspection,  didnfec- 
tion,  or  destruction  thereof,  which  regulations 
shall  be  distributed  by  the  board  to  fruit  grow- 
ers and  nurseries  in  the  state  and  to  such  other 
nurseries  as  may  desire  the  information." 

Section  2992  reads  as  foUows: 

"The  said  board  shall  select  frmn  thdr  own 
number,  or  appoint  from  without  their  numl>er, 
to  hold  office  at  the  pleasure  of  the  said  board, 
one  competent  person  in  each  district,  to  be 
known  as,  and  act  as  inspector  of  fruit  pests. 
Said  inspector  shall  be  sdected  with  reference 
to  the  study   of,   and   practical  experience  hi 


horticulture.  Said  inspector  shall  have  free 
access,  at  all  times,  to  all  the  premises  where 
any  trees,  fruits,  or  horticultural  supplies  or 
products  are  Icept  or  tiandled,  and  shall  have 
full  power  to  enforce  the  rules  and  regulations 
of  the  state  board  of  horticulture,  and  to  order 
the  destruction,  spraying  and  disinfection  of 
any  or  all  trees,  plants,  fruits,  pits  or  horticul- 
tural products  or  suppUes  found  to  be  infected 
with  anv  diseases  as  prescribed  or  designated 
by  said  board." 

Section  2993  provided: 

"It  shall  be  the  duty  of  every  outside  nursery, 
holding  a  license  to  do  business  in  Wyoming,  to 
notify  the  secretary  of  the  board,  as  inspector 
in  chief,  of  every  oonsideraUe  shipment  of  nurs- 
ery stock  that  it  proposes  to  make  into  this 
state,  said  notice  to  reach  the  secretary  at  least 
five  days  l>efore  the  delivery  of  said  goods,  and 
to  state  the  kind  of  stock  included  and  the  prob- 
able time  of  its  delivery,  the  railroad  station 
and  the  name  of  the  consignee.  It  shall  be  the 
duty  of  every  nursery,  whether  witliin  or  with- 
out the  state,  to  attach  to  every  separate  box, 
bale  or  bundle  of  nursery  stock  consigned  to 
Wyoming,  the  authorized  shipping  tag  of  the 
board,  each  individual  purchaser's  goods  to  b« 
protected  by  at  least  one  tag.  It  shall  be  the 
further  duty  of  such  nursery  to  file  with  the  sec- 
retary the  full  address  of  every  agent  or  solici- 
tor tney  may  employ  in  the  furtherance  of  their 
business  in  the  state." 

Section  2894  provides: 

"If  any  person  or  persons  in  charge  or  con- 
trol of  any  nurseries,  orchard,  storeroom,  pack- 
ing house  or  other  place  where  horticultural 
products  or  supplies  are  handled  or  kept,  shall 
fail  or  refuse  to  comply  with  the  rules  and 
regulations  of  the  said  board  of  horticulture  of 
this  state  or  sliall  fail  or  refuse  to  disinfect  or 
destroy  any  diseased  or  infected  trees,  plants, 
vines,  scions,  grafts,  shrubs  or  other  horticul- 
tural supplies  or  products,  when  ordered  to  do 
so  by  the  inspector  of  such  district,  he  shall  be 
deemed  guilty  of  miadaneanor,  and  upon  convic- 
tion thereof,  shall  be  fined  in  any  sum  not  less 
than  twenty  dollars  (120.00)  nor  more  than  two 
hundred  dollars  ($200.00)." 

Section  2999  provides: 

"The  inspectors  of  fruit  pests,  appointed  or 
elected  by  said  board,  sliall  receive  as  compensa- 
tions for  their  services,  such  sum  as  the  board 
may  regulate:  Provided,  that  it  is  not  to  ex- 
ceed five  dollars  (15.00)  per  day,  for  the  time 
actually  employed.  The  members  of  said  board 
shall  receive  as  compensation  for  their  services 
only  their  actual  expenses  and  five  dollars 
($6.00)  per  day  for  the  time  necessarily  used  in 
attendingthe  regular  or  called  meetings  of  the 
board.  The  secretary  of  the  board  shall  re- 
ceive such  sum  for  his  services  as  the  l>oard  may 
designate." 

We  have  quoted  the  foregoing  sections  to 
show  the  nature  of  the  law.  The  act  falls 
within  the  general  police  power  of  the  state, 
and  the  board  so  created  is  authorized  and 
empowered  to  make  aU  necessary  regulations 
(section  2991)  to  the  exercise  of  those  powers. 
Penalties  are  prescritied  for  violation  of  the 
statute  or  for  violations  of  the  rules  pre- 
scribed by  the  board,  but  the  right  to  inflict 
penalties  for  the  violation  of  the  latter,  how- 
ever, is  not  here  Involved.  It  is  made  unlaw- 
ful (section  3004)  for  any  one  to  "engage  or 
continue  in  the  business  of  selling  within  the 
state,  or  Importing  fruit  trees,  plants  or 
nursery  stock  into  the  state  without  first 
having  obtained  a  license  to  do  business  In 
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the  state,  as  In  this  chapter  provided,"  and 
section  3005  Is  as  follows: 

"Any  person,  firm  or  corporation  may  obtain 
a  Jicense  to  engage  in  the  business  of  selling 
fruit  trees,  plants  or  nursery  stock  in  this  state, 
upon  the  payment  oi  the  sum  of  twenty-five  dol' 
lars  (126.00)  and  by  filing  with  the  secretary 
of  the  state  board  of  horticulture  bonds  for  se- 
curities in  the  sum  of  five  hundred  dollars 
($500.00)  conditioned  that  the  principal  will 
faithfully  obey  the  law  of  the  state  of  Wyoming, 
and  that  said  principal  will  pay  the  cost  of  fum- 
igation of  nursery  stock  or  other  materials  or 
foods  imported  into  or  sold  within  the  state 
y  the  said  principal  or  principals  or  his  or 
their  agent,  and  the  expense  of  destruction  of 
any  infected  nursery  stock.  Licenses  granted 
under  this  chapter  shall  be  for  a  period  of  two 
inspection  years,  that  is,  shall  terminate  one 
year  from  the  next  succeeding  first  day  of  July ; 
and  may  be  revoked  at  any  time  for  violation 
of  this  chapter  or  of  the  regulations  of  the 
board.  The  surety  on  the  bond  shall  in  every 
case  be  one  of  the  security  companies  that  are 
authorized  to  do  business  in  this  state." 

Section  3006  says  that: 

"Any  person  or  persons,  corporation  or  cor- 
porations, transportation  companies  or  common 
carriers,  violating  any  of  the  provisions  of  this 
chapter,  shall  be  deemed  guilty  of  a  misdemeanor 
and  fined  in  the  sum  of  not  less  than  twenty 
dollars  ($20.00)  nor  more  than  two  hundred 
dollars  ($200.()0)." 

[1,2]  It  is  the  license  feature  of  this  law 
that  Is  here  assailed.  It  is  contended  that 
the  license  fee  and  the  requirement  of  a 
bond  each  constitutes  a  burden  upon  inter- 
state commerce  and  an  impost  upon  imports  of 
which  Congress  has  exclusive  control.  The 
statute  makes  no  discrimination  between  a 
resident  and  nonresident  in  thfe  matter  of 
the  exaction  of  a  license  fee  or  bond.  When 
such  stock  is  shipped  into  the  state,  it  comes 
within  the  jurisdiction  of  the  state,  and  may 
be  treated  in  accordance  as  any  other  like 
property  within  the  state,  and  is  subject  to 
inq>ection.  The  license  fee  is  presumably 
collected  by  the  secretary  of  the  board  and 
turned  into  the  state  treasury ;  for  it  is  pro- 
vided by  section  3000  as  follows: 

"All  bills  for  expenditures  under  this  chapter 
shall  be  audited  and  passed  upon  by  the  chair- 
man and  secretary  of  the  board,  and  if  found  le- 
gal and  just,  shall  be  allowed,  and  a  warrant 
shall  be  drawn  therefor  upon  the  auditor  of  the 
state  of  Wyoming,  who  shall  draw  his  warrant 
upon  the  state  treasurer  therefor." 

In  its  nature  the  case  here  does  not  difter 
in  principle  from  Elchter  v.  State,  16  Wyo. 
437,  95  Pac.  51,  Involving  the  statute  author- 
izing inspection  and  quarantining  sheep 
found  to  be  Infected  or  having  been  exposed 
to  infection,  nor  of  Arbuckle  et  al.  v.  Pflaeg- 
Ing,  20  Wyo.  351,  123  Pac.  918,  nnder  a  stat- 
ute for  stamping  out  and  the  prevention  of 
the  spread  of  infectious  diseases  among  cat- 
tle, in  which  cases  we  upheld  the  law  as  a 
police  regulation.  The  statute  has  for  its  ob- 
ject the  stamping  out  and  the  prevention  of 
the  spread  of  contagious  diseases  among  fruit 
trees,  and  for  the  prevention,  treatment,  cure, 
and  extirpation  of  fruit  pests  and  diseases  of 
fruit  and  fnilt  trees,  and  for  the  disinfec- 
tion of  grafts,  scions,  and  orchard  debris. 


empty  fruit  boxes  and  padcages,  and  other 
suspected  material  or  transportable  articles 
dangerous  to  orchards,  fruit,  and  fruit  trees. 
If  the  Inspection  of  sheep  and  cattle  is  a 
legitimate  exerdae  of  the  police  power  of  the 
state,  then  by  parity  of  reasoning  the  stat- 
ute for  the  inspection  and  stamping  out  and 
preventing  the  spread  of  diseases  and  pesta 
among  fruit  trees  must  also  be  declared  to 
be  In  the  nature  of  a  police  regulation,  and 
as  soon  as  property  becomes  mingled  with 
property  of  the  state  it  becomes  subject  to 
the  laws  of  the  state  with  reference  to  in- 
spection. If  any,  of  that  class  of  property, 
and,  as  a  prerequisite  to  permission  to  bring 
his  property  into  and  mingle  it  with  that  in 
the  state,  the  shipper  may  be  required  to  pay 
a  reasonable  inspection  fee.  5  R.  C.  L.  i  104. 
It  cannot  be  said  that  the  inspection  or  li- 
cense fee  provided  in  this  statute  was  direct- 
ed at  Interstate  commerce.  Savage  v.  Jones, 
225  U.  S.  501,  524,  32  Sup.  Ct  715,  56  U 
Ed.  1182.  The  designation  of  the  fee  as  a 
license  Instead  of  an  inspection  fee  has  led 
to  some  confusion  In  construing  the  statute. 
The  act  assailed  is  essentially  an  inspection 
law.  One  cannot  read  it  without  being  ir- 
resistibly drawn  to  that  con<;lnsion,  although 
the  snm  fixed  by  the  statute  and  authorized 
to  be  collected  is  designated  as  a  license. 
The  text  of  the  act  shows  it  to  have  been  in- 
tended as  a  charge  for  inspection,  and,  that 
being  so,  we  would  be  authorized  to  inter- 
pret it  in  accordance  with  the  Intent  bo 
gathered  from  the  act  Standard  Stock  Food 
Co.  v.  Wright,  225  U.  S.  640,  32  Sup.  Ct  784, 
56  L.  Ed.  1197.  Bver  since  the  establishment 
of  the  board  the  general  appropriation  bill  of 
the  biennial  sessions  of  the  Legislature  hare 
carried  an  item  appropriating  as  and  for  con- 
tingent expenses  of  the  board  the  sum  of 
93000,  and  this  goes  to  pay  the  expenses  of 
the  board,  and  which  board  is  clothed  with 
the  matter  of  state-wide  inspection  of  fruit 
trees.  We  are  of  the  opinion  that  the  charge 
for  license  is,  in  fact,  and  was  Intended  by 
the  Legislature  as  a  charge  for  Inspection, 
that  the  court  correctly  held  that  it  is  rea- 
sonable In  amount,  and  that  It  does  not  come 
within  the  inhibition  of  the  interstate  com- 
merce clause  of  the  Constitution  of  the  Unit- 
ed States. 

[3-5]  But  we  think,  however,  that  the  re- 
quirement of  a  bond  by  the  outside  nursery- 
man to  be  signed  by  a  surety  company  au- 
thorized to  do  business  in  the  state  is  invalid 
under  the  decision  of  this  court  In  the  case 
of  George  BoUn  Ca  t.  Irrigation  Co.,  19 
Wyo.  542,  121  Pac.  22,  89  L.  R.  A.  (N.  S.) 
868,  because  confining,  as  it  does,  the  surety 
to  a  particular  class ;  but  it  does  not  follow 
that  the  act  cannot  be  sustained  as  to  the 
provision  for  the  license  which  we  hold  to 
be  a  charge  for  inspection,  and  there  is  noth- 
ing here  to  sho^v  that  it  is  unreasonable. 
We  therefore  hold  the  provisions  herein  as- 
sailed to  be  valid,  except  that  with  ref er-- 
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«nce  to  the  bond  aforesaid.  The  board  was 
authorized  to  require  the  plaintiff  to  pay 
the  80H»Ued  license  fee,  but  not  to  reaalre 
the  giving  of  the  bond  provided  for  in  sec- 
tion 3006.  The  board  might  be  restrained  as 
to  requiring  the  bond,  but,  as  the  plaintiff 
liad  not  paid  or  offered  to  pay  the  fee  afore- 
said, he  was  not  entitled  to  the  Injunction 
prayed  for,  and  therefore  the  demurrer  was 
properly  sustained. 

The  judgment  must  therefore  be  afSrmed. 

Affirmed. 

POTTER,  O.  J.,  and  BEARD,  J.,  concur. 


8PREKBLSBN  v.  STATE.    (No.  792.) 
<Supreme  Court  of  Wyoming.    Nov.  22,  1915.) 

1.  iNTOZICAima  IiiqUOBS  93>i4&~SlATUT0BY 

Pbovimons— "SAia." 

Where  an  incorporated  fraternal  organiza- 
tion in  its  clubrooms  maintained  a'  buffet  in 
which  were  kept  intoxicating  liquors  which 
were  dispensed  to  ite  members  only,  each  paying 
for  what  he  ordered  and  receiv^,  though  the 
furnishing  of  such  liquors  was  merely  incidental 
to  the  objects  and  purposes  of  the  organization, 
the  sale  of  a  drink  of  whisky  by  the  steward  to 
one  of  the  members  <^  the  club  for  15  cents  was 
a  "sale,"  withm  Comp.  St  1910,  {  2832,  pro- 
viding that  every  person  who  Bhail  sell,  barter, 
or  give  away  any  spirituous,  malt,  fermented,  or 
intoxicating  liquor  or  wine  in  less  quantity 
than  by  the  case  of  five  gallons  at  any  time, 
shall  be  known  as  a  retail  liquor  dealer,  that  no 
person  shall  vend,  sell,  barter  or  dispose  of,  for 
any  pecuniary  advantage,  any  such  uquor  with- 
out obtaining  a  license,  and  that  eivery  person 
violating  any  provision  of  that  section  shall  be 
punished  as  therein  provided. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  §{  159,  160,  163;  Dec.  Dig. 
^»146. 

For  other  definitions,  see  Words  and  Plirases, 
First  and  Second  Series,  Sale.] 

2.  INTOXICATINO    LiQTTORS  «S»SO— LICENSES— 

Pebsons  Requibbd  TO  Pbocube  Liobnbs— 

Retail  Liquor  Dbaxxb. 

Such  organization  was  a  "retail  liquor  deal- 
er," within  Comp.  St  1910,  (  2832,  and  was  re- 
quired to  have  a  license,  as  tne  statute  defines  a 
'retail  liquor  dealer"  as  including  every  person 
who  shall  sell,  etc.,  and  contains  no  exceptions. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  {  51;    Dec.  Dig.  <S=s>50.] 

3.  Intoxicating  Liquobs  iS=>15e— Cbiminai. 
Offenses — Giving  Away  Liquob. 

Comp.  St  1910,  i  2832,  does  not  make  the 
giving  away  of  liquor  without  consideration  a 
crime,  as  that  is  criminal  only  which  the  stat- 
ute declares  to  be,  and  the  statute  prescribes 
BO  penalty  for  giving  away  liquor. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  C«nt  Dig.  g  155 ;   Dec.  Dig.  c8=3l66.] 

4.  Criminal  Law  ®=»448— Evidence— Facts 
OB  Conclusions. 

On  the  trial  of  a  steward  of  a  fraternal  or- 

Sanization  for  selling  to  one  of  the  members  a 
rink  of  whisky  without  a  license,  where  It  was 
claimed  that  the  dispensing  of  the  liquor  was 
merely  an  equitable  distribution  of  the  property 
of  the  organization  among  the  owners  In  com- 
mon of  the  property  and  not  a  sale,  a  question 
asked  a  witness  as  to  whether  a  member  lost 
his  particular  property  right  in  the  whisky 
by  having  it  distributed  to  him  by  the  drink 


was  properly  excluded,  as  it  called  for  the  ccw- 
dusion  of  the  witness  on  a  question  of  law. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §g  1709,  1789t-1792;  Dec.  Dig. 
<3=»44a] 

Potter,  0.  3.,  dissenting. 

Error  to  District  Court,  Laramie  County; 
William  C.  Mentzer,  Judge. 

Frank  Sprekelsen  was  convicted  of  selling 
whisky  without  a  license,  and  he  brings  er- 
ror.    Affirmed. 

H.  Donzelman,  of  Cheyenne,  for  plaintiff 
in  error.  D.  A  Preston,  Atty.  Gen.,  and  Sam- 
uel M.  Thompson,  County  and  Prosecuting 
Atty.  for  Laramie  County,  of  Cheyenne,  for 
the  State. 


BEARD,  3.  The  plaintiff  In  error,  Frank 
Sprekelsen,  was  convicted  In  the  district 
court  of  the  crime  of  selling  whisky  without 
a  license.  From  that  judgment  he  brings 
error. 

The  question  to  be  decided  is  fairly  and 
accurately  stated  by  counsel  for  plaintiff  in 
error  In  bis  brief,  and  Is  as  follows: 

"Whether  the  Cheyenne  Lodge  No.  660  of 
the  Benevolent  Protective  Order  of  Elks,  -whose 
objects  are  to  inculcate  the  principles  ot  char- 
ity, justice,  brotherly  love,  and  fidelity,  to  pro- 
mote the  welfare  and  enhance  the  happiness  of 
its  members,  quicken  the  spirit  of  American 
patriotism,  to  cnltivate  good  fellowship,  to  per- 
petuate itself  as  a  fraternal  organization,  and 
to  promote  for  its  government,  the  Benevolent 
ana  Protective  Order  of  Elks  of  the  United 
States  of  America,  can  dispense  liquor  to  its 
members,  receiving  either  cash  or  a  check  for 
the  same,  in  accordance  with  the  regulations 
of  the  governing  board  of  said  order,  and  dis- 
pense such  liquor  by  and  through  its  steward 
who  was  an  employ^  of  said  organization,  and 
who,  in  the  case  at  bar,  was  the  above-named 
Frank  Sprekelsen,  plaintiff  in  error,  and  wheth- 
er the  said  organization,  for  the  dispensing  of 
such  liquor,  had  to  have  a  retail  liquor  Ucenae 
under  the  laws  of  the  state  of  Wyoming." 

There  is  no  dispute  as  to  the  facts.  The 
organization  Is  a  bona  fide  Lodge  of  EUcs,  in- 
corporated under  the  laws  of  Wyoming,  own- 
ing its  building  consisting  of  its  lodge  rooms, 
reading  room,  card  rooms,  billiard  room, 
and  a  room  used  as  a  buffet,  in  which  are 
kept  Intoxicating  liquors  which  are  dispensed 
to  Its  members  only,  each  paying  for  what 
be  orders  and  receives.  That  the  furnishing 
of  such  liquors  is  not  the  principal  business 
of  the  organization,  but  merely  Incidental  to 
its  objects  and  purposes.  There  is  no  dis- 
pute as  to  the  sale  of  a  drink  of  whisky  to 
one  of  the  members  for  15  cents  by  the 
steward,  Sprekelsen,  If  such  a  transaction 
constituted  a  "sale"  within  the  meaning  of 
the  statute.  The  statute  under  which  the 
conviction  was  had  Is  as  follows: 

"Every  person  who  shall  sell,  barter,  or  give 
away  any  spirituous,  malt,  fermented  or  in- 
toxicating liquor  or  wine  by  the  glass,  or  to  be 
drunk  on  the  premises,  or  by  bottle,  or  In  less 
quantity  than  by  the  case  of  five  gallons  at  any 
time,  shall  be  known  as  a  retail  liquor  dealer. 
Any  person  who  shall  sell  or  give  away  any 
such  liquor  or  liquors,  Tvine  or  wines  by  the 
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ease  or  In  quantities  more  than  five  gallons  at 
a  time,  shall  be  known  as  a  wholesale  liquor 
dealer.  Each  retail  liqnor  dealer  shall  pay  for 
a  license  hereunder,  the  sum  of  one  thousand 
dollars,  payable  annually  in  advance.  Bach 
wholesale  dealer  shall  pay  for  his  license  the 
sum  of  three  hundred  dollars,  payaUe  annually 
in  advance.  A  retail  license  granted  under  the 
provisions  hereof  shall  also  authorize  a  person 
to  sell  by  wholesale.  No  person  or  persons 
within  the  state,  directly  or  indirectly.  In  pei^ 
son  or  by  agent  or  employ^  shall  vend,  sell,  bar- 
ter or  dispose  of  for  any  pecuniary  advantage, 
any  spirituous,  malt,  fermented  or  intoxicating 
liquors  or  wine  without  first  obtaining  a  license 
therefor  as  provided  in  this  chapter.  Every 
person  who  &all  violate  any  provisions  of  this 
section  stiall  be  fined  in  the  sum  of  one  hundred 
and  fifty  dollars,  together  with  the  costs  of 
suit,  for  each  and  every  offense^  and  shall  be 
confined  bi  the  county  jail  until  such  fine  is 
paid,  or  until  otherwise  discharged  according 
to  law.  In  case  of  any  violation  hereof  by  any 
corporation,  every  officer,  agent  or  employfi  mak- 
ing, or  in  any  way  countenancing  or  conniving 
at  any  sale  or  sales  in  violation  hereof  shall  be 
deemed  and  held  a  person  making  such  sale  or 
sales  liable  to  the  pains  and  penaltips  herein 
imposed."     Section  2832,  Comp.  St  1910. 

[1]  Tbe  main  contentioiis  of  connsel  for 
plaintiff  In  error  are:  (1)  That  the  transac- 
tion did  not  constitute  a  sale;  and  (2)  that, 
if  It  be  held  to  have  been  a  sale,  the  Elka 
Lodge  was  not  a  retail  liqnor  dealer  and  was 
not  engaged  in  business  as  a  retail  dealer, 
and  was  not  therefore  required  to  procure 
a  license.  There  is  some  conflict  In  tbe  de- 
cided cases  as  to  whether  or  not  sncb  trans- 
action constitutes  a  sale.  Tbe  cases  hold- 
ing that  it  does  not  generally  put  it  on  the 
gronnd  that  it  is  an  equitable  distribution 
of  proi)erty  among  tbe  owners  In  common 
of  the  property;  but  that  doctrine  has  no 
application  to  the  case  at  bar.  Here  the 
lodge,  a  corporation— a  distinct  legal  entity 
having  power  and  authority  to  own,  control 
and  sell  property — was  the  absolute  and  nn- 
guallfled  owner  of  tbe  property  and  bad  it 
in  its  possession.  It  parted  witb  Its  title, 
possession,  and  right  to  possession  to  anoth- 
er for  a  valuable  consideration.  Not  a  single 
element  of  a  valid  sale  is  wanting  in  the 
transaction.  That  tbe  transaction  constitut- 
ed a  sale  is  supported  by  abundant  au- 
thority, and  we  deem  it  necessary  to  cite 
only  a  few  of  tbe  many  cases  so  holding. 
Martin's  Case,  59  Ala.  34;  Beaavoir  Club 
T.  State,  148  Ala.  643,  42  South.  1010.  121 
Am.  St  Hep.  82;  Manassas  Club  v.  City 
of  MobUe,  121  Ala.  S61,  25  South.  628;  Man- 
ning r.  Canon  City,  46  Colo.  671,  101  Pac. 
978,  23  L.  B.  A.  (N.  S.)  192;  Lloyd  v.  Canon 
City,  46  Colo.  195,  103  Pac  288;  Canon  City 
Labor  Club  y.  People,  21  Colo.  App.  37,  121 
Paa  120;  Ada  County  v.  Boise  Commercial 
Club,  20  Idaho,  421,  118  Pac.  1086,  38  L.  R. 
A.  (N.  S.)  101 ;  Pe<9le  v.  Law  &  Order  Club, 
203  111.  127,  67  N.  E.  855,  62  L.  B.  A.  884; 
South  Shore  Club  y.  People,  228  IlL  75,  81 
N.  E.  806,  12  L.  R.  A.  (N.  S.)  619,  119  Am. 
SL  Rep.  417,  10  Ann.  Cas.  383;  State  v. 
Shumate,  44  W.  Va.  490,  29  S.  E.  1001 ;  Army 
&  Navy  Club  y.  Dist  of  Columbia,  8  App.  D. 
O.  644;  People  r.  Soule,  74  Mich.  250,  41  M. 


W.  908,  2  L.  B.  A.  ^4;  State  y.  Minnesota 
Club,  106  Minn.  616,  119  N.  W.  494,  20  L.  EL 
A.  (N.  S.)  1101.  Many  more  decisions  hold- 
ing such  transactions  by  clubs  to  be  a  sale 
are  to  be  found  in  tbe  reports.  We  can  see 
no  good  reason  for  holding  that  a  transac- 
tion by  am  incorporated  social  club,  which 
if  it  had  to  do  witb  other  property  owned  by 
it  would  unquestionably  be  held  to  be  a  sale, 
should  not  likewise  be  held  to  be  a  sale  when 
tbe  subject  is  intoxicating  liquors.  Tbe  case 
of  Russell  y.  State,  19  Wyo.  272,  116  Pac 
451,  is  cited  by  counsel  for  plaintiff  in  error 
as  decisive  of  this  case.  But  tbe  question 
here  presented  was  not  in  that  case,  llie 
trial  court  in  that  case  submitted  to  the  Jury 
the  question  of  the  purpose  for  whidi  tbe 
club  was  formed,  and  the  Jury  found  against 
the  defendant,  and  all  that  this  court  said 
was  that  the  instruction  was  as  favorable  to 
defendant  as  he  could  ask.  But  on  tbe  ques- 
tion now  being  presented  we  hold  that  tbe 
instruction  in  the  Russell  Case  was  more 
favorable  to  the  defendant  than  he  was  en- 
titled to. 

[2]  The  next  question  to  be  determined  is 
whether  the  £ilks  Lodge  was  a  i«tail  liquor 
dealer  within  tbe  meaning  of  tbe  statute. 
On  that  question  the  authorities  are  also 
conflicting,  and  in  the  cases  holding  such 
clubs  are  not  required  to  pay  a  license  the 
decisions  have  been  based  largely  on  tbe 
particular  language  of  tbe  statute  or  ordi- 
nance. The  statute,  for  the  violation  of 
which  the  plaintiff  in  error  was  convicted, 
in  clear  and  unambiguous  language  declares 
who  shall  be  known  as  a  "retail  liquor  deal- 
er" and  includes  "every  person  who  shall 
sell,"  eta  No  exceptions  whatever  are  to  be 
found  in  the  definition  placed  on  tbe  term 
by  tbe  Legislature.  The  Legislature  having 
thus  clearly  defined  who  "shall  be  known  as  a 
retail  liquor  dealer,"  that  definition  must 
be  accepted  by  tbe  courts,  and  they  are  not 
at  liberty  to  give  to  tbe  term  a  different 
meaning  as  they  might  be  called  upon  to  do 
had  tbe  term  not  been  defined  in  the  statute. 
Under  the  United  States  statute  which  reads, 
"Every  person  who  sells  or  offers  for  sale 
malt  liquors  in  quantities  of  five  gallons  or 
less  at  one  time,  but  who  does  not  deal  in 
spirituous  liquors,  shall  be  regarded  as  a  re- 
tail dealer  in  malt  liquors"  (U.  8.  Comp.  St 
1913,  {  6971  [5]),  the  federal  courts  have  held 
that  such  clubs  or  organizations  as  tbe  lodge 
in  this  case  are  retail  dealers  as  defined  by 
that  statute,  and  are  required  to  pay  a  reve- 
nue tax.  United  States  v.  Oilier  (C.  O.)  54 
Fed.  656;  United  States  y.  Wittlg,  28  Fed. 
Cases,  744,  Gas.  No.  16,748;  United  States 
y.  Alexis  Club  (D.  C.)  98  Fed.  725.  A  number 
of  tbe  cases  cited  in  the  former' paragraph 
of  this  opinion  also  apply  to  the  point  now 
being  considered.  In  addition  to  those,  we 
also  refer  to  City  of  Spokane  v.  Baughman, 
54  Wash.  815,  103  Pac.  14;  Mohrman  v. 
State,  106  Ga.  709,  32  S.  B.  148,  48  L.  R.  A. 
398,  70  Am.  St  Rep.  74;  Marmont  r.  State, 
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48  Ind.  21;  State  v.  Boston  Olnb,  46  La. 
Amu  686,  12  South.  895,  20  U  B.  A.  186; 
Kentacky  Club  t.  City  of  Louisville,  92  Ky. 
809,  17  S.  W.  743;  Newark  y.  Essex  Club, 
68  N.  J.  I#w,  98,  20  AtL  768 ;  State  v.  Lock- 
year,  96  N.  C.  683,  69  Am.  Bep.  287.  We  bave 
not  attempted  a  terlew  of  tbe  decisions.  To 
do  so  would  fill  a  Tolome.  We  are,  however, 
oonvinced  that  the  better  reasoning  and 
'weight  of  authority  sustains  our  conclusions. 
We  do  not  think  Uiat  It  can  be  fairly  deduced 
from  the  plain  language  of  the  statute  that 
the  Legislature  Intended  to  exempt  from  the 
operation  of  the  statute  every  bona  fide 
fraternal  society,  social  or  other  club,  or 
union  in  the  state  which  might  see  fit  to  es- 
tablish a  "bufCet"  in  its  meeting  place  and 
to  sell  to  its  members  intoxicating  liquors 
without  restriction  and  without  contributing 
to  the  revenues  of  the  dty  or  state. 

[3]  It  Is  suggested  that  our  construction 
of  the  statute  would  require  every  one  who 
serves  a  guest  with  wine  at  dinner  in  one's 
own  home  would  be  required  to  have  a  license 
or  be  subject  to  a  fine,  and  that  such  was 
not  the  intention  of  the  Legislature.  But 
the  statute  does  not  so  provide.  That  1b 
criminal  only  which  the  statute  declares  to 
be  so,  and  it  does  not  prescribe  any  penalty 
for  the  giving  away  of  liquor.  The  lan- 
gnageis: 

"No  person  or  peraons  within  the  state, 
directly  or  indirectly,  in  person  or  by  agent 
oi-  employ^  shall  vend,  sell,  barter  or  dispose 
of  for  any  pecuniary  advantage,  any  spirituous, 
malt,  fermented  or  intoxicating  liqnors  or  wine 
without  first  obtaining  a  license  therefor  as 
provided  in  this  chapter." 

Thus  it  will  be  seen  that  the  giving  away 
of  liquor  without  consideration  is  not  made 
a  crime,  nor  is  any  penalty  prescribed  for 
so  d<^g. 

[4]  The  court  sustained  an  objection  to 
the  following  question: 

"What  is  the  fact,  Judge  Matson,  does  a 
member  lose  his  particular  property  right  in 
the  whisky  by  Iiaving  it  distributed  to  him  by 
the  drink  r' 

The  ruling  Is  assigned  as  error.  The  rul- 
ing was  clearly  right.  The  question  called 
for  the  condni^on  of  the  witness  on  a  ques- 
tion of  law. 

Two  Instructions  given  to  the  Jury  are  com- 
plained of.  The  first  correctly  stated  the 
substance  of  the  statute  under  which  the 
prosecution  was  had;  and  by  the  other  the 
Jury  was  told  that,  if  it  found  from  the  evi- 
dence beyond  a  reasonable  doubt  that  de- 
fendant had  violated  the  provisions  of  the 
statute,  he  should  be  found  to  be'  guilty; 
otherwise  he  should  be  acquitted.  The  in- 
structions were  applicable  to  the  Issues  and 
evidence  in  the  case  and  contained  nothing 
of  which  the  defendant  could  rightfully  com- 
plain. 

The  court  refused  to  Instruct  the  Jury,  as 
requested  by  the  defendant,  to  the  effect 
that  the  distribution  of  intoxicating  liquors 
CO  members  of  bona  fide  clubs,  such  as  the 
Blks  Lodge  in  this  case  Is  admitted  to  be. 


does  not  constitute  a  sale  within  the  mean- 
ing of  the  statute,  and  that  such  clubs  are 
not  required  to  pay  a  license.  We  have  al- 
ready in  the  former  part  of  this  opinion  held 
otherwise,  and  nothing  further  need  be  said 
on  that  subject  Aa  we  construe  the  statute, 
those  instructions  were  properly  refused. 

Upon  the  facts  in  the  case  as  they  are  con- 
ceded to  be,  and  the  law  as  we  imderstand 
it,  the  defendant  below,  Frank  Sprekelsen, 
was  rightfully  and  legally  convicted,  and,  no 
error  being  made  to  appear  by  the  record, 
the  Judgment  of  the  district  court  Is  af- 
firmed. 

Affirmed. 

SCOTT,  J.  (concurring).  I  concur  In  the 
opinion  of  Mr.  Justice  BEARD.  I  do  not 
think  the  history  of  the  legislation  as  to  re- 
tail Uqnor  licenses,  the  amendments  and  re- 
enactments  of  the  original  act  at  various 
times  whereby  section  2832  lias  been  mold- 
ed into  Its  present  wording,  sheds  any  light 
on  the  meaning  of  that  section.  That  seo- 
tion  speaks  for  Itself.  Its  meaning  is  not 
obscure.  The  legislative  Intent  is  apparent, 
and  had  It  beei^  intended  by  the  Legislature 
to  exempt  clubs,  such  as  the  one  in  question, 
from  the  payment  of  a  license  In  order  to 
lawfully  sell  liquor  to  its  members,  it  seems 
that  the  more  reasonable  view  is  that  It 
would  have  said  so.  Its  failure  in  that  re- 
spect does  not  appeal  to  me  as  creating  an 
exemption  from  the  requirement  of  a  license. 
There  is  no  exception  In  the  section,  which 
is  the  latest  legislative  expression  on  the 
subject,  from  those  "who  shall  sell  *  *  * 
liquor  to  be  drunk  upon  the  premises" ;  but 
one  who  does  so  Is  designated  as  a  "retail 
liquor  dealer"  and  must  pay  a  license.  It 
seems  to  me  that  there  is  no  reason  for 
doubt  as  to  the  meaning  of  this  langniage. 
The  different  amendments  of  the  law  and  Its 
resulting  development,  and  which  amend- 
ments of  the  law  as  originally  enacted  and 
pointed  out  in  the  dissenting  opinion,  may 
have  been  Intended  to  prevent  evasions  of  the 
law  as  It  existed  at  the  time  of  the  amend- 
ment, and  in  my  opinion  should  be  limited 
to  thiat  construction. 

POTTER,  C.  J.  (dissenting).  I  am  unable 
to  agree  with  the  conclusion  announced  in 
this  case.  In  explaining  the  reasons  for  my 
dissent,  which  I  think  I  ought  to  do  in  a  case 
so  Important  as  a  precedent.  It  wUl  be  nec- 
essary to  refer  to  several  statutory  provisions 
not  mentioned  in  the  prevailing  opinion, 
which,  to  my  mind,  materially  affect  the  con- 
struction of  section  2832,  particularly  that 
part  declaring  who  shall  be  known  as  a  re- 
tall  liquor  dealer,  and  also  to  trace  the  his- 
tory of  that  section,  together  with  other  as- 
sociated provisions  of  the  statute.  These 
provisions,  considered  in  the  light  of  the 
history  of  the  legislation  on  the  subject, 
clearly  disclose,  it  seems  to  me,  the  true 
meaning  of  the  provision  prescribing  what 
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shall  constitute  a  retail  liquor  dealer,  tbe 
legislative  purpose  and  Intent  In  so  prescrib- 
ing, and  that  it  was  not  Intended  to  include 
such  a  transaction  as  that  here  complained 
of.  While  admitting  that  there  is  reason  and 
authority  to  sustain  the  view  to  which  I  find 
my  judgment  opposed,  I  am  convinced  that 
the  contrary  view  Is  more  in  accord  with  the 
purpose  and  Intent  of  our  statute,  and  there- 
fore supported  by  the  stronger  reasoning. 

It  may  be  conceded  that  tbe  transactl<m 
upon  whidi  tbe  charge  is  laid  was  a  "sale," 
according  to  the  technical  legal  definition 
of  that  term.  In  conceding  that  much,  I  at- 
tach no  importance  to  the  fact  that  tbe  as- 
sociation by  whom  the  plalntifT  in  error  was 
employed  Is  or  was  incorporated,  for  it  was 
so  incorporated  without  capital  stock,  and, 
respecting  the  question  here  involved,  tbe  re- 
lation between  the  association  and  its  mem- 
bers does  not  appear  to  have  been  or  to  be 
different  from  such  relation  in  the  case  of  a 
similar  but  unincorporated  association.  In 
either  case  there  Is  no  transferable  member- 
ship, and  tbe  organization  is  principally 
maintained  by  the  payment  of  membership 
fees  and  dues  and  ixisslble  asyessmoits ;  and 
its  incorporation,  so  far  as  the  pending  ques- 
tion is  concerned,  is  to  be  regarded  merely 
as  adopted  for  the  convenient  handling  of 
the  association's  property  and  affairs.  But 
whether  the  transaction  was  or  was  not  a 
sale,  as  that  term  is  legally  defined  and 
understood.  Is  not  the  real  question  in  the 
case,  nor  does  the  f^ct  that,  technically,  it 
may  have  been  a  sale,  appeal  to  me  as  alone 
of  paramount  Importance  in  determining  the 
real  question,  viz.,  whether  a  bona  fide  so- 
cial club,  when  dispensing  liquors  to  its 
members  in  the  manner  described  in  this 
case,  not  as  one  of  the  objects  of  the  or- 
ganization, but  merely  incidental  thereto,  is 
a  retail  liquor  dealer,  within  the  meaning 
of  the  license  laws.  I  am  aware  that  many 
of  the  decided  cases  holding  the  transaction 
to  be  a  sale  under  license  laws  seem  to  be 
based  upon  the  strict  legal  meaning  of  the 
term.  Some  of  those  cases  are  not  in  point 
here;  for,  like  the  Colorado  cases  dted  in 
the  majority  opinion,  they  were  decided  un- 
der local  option  laws  and  involved  an  act  oc- 
curring in  prohibition  territory.  It  is  evi- 
dent that  the  term  must  be  more  strictly 
construed,  in  the  sense  of  more  inclusive, 
where  no  license  Is  gran  table  and  every  act 
of  selling  or  giving  away  intoxicating  liquor 
is  illegal. 

However,  there  is  much  respectable  au- 
thority sustaining  the  view  that  the  distri- 
bution of  liquors  by  a  bona  fide  social  club 
to  its  members,  in  the  usual  manner  in  which 
that  is  done  in  such  clubs,  and  in  a  manner 
like  that  shown  in  this  case.  Is  not  a  "sale" 
within  tbe  meaning  of  a  statute  prohibiting 
sales  or  keeping  a  place  for  the  sale  of  in- 
toxicating liquor  without  a  license.  Klein  v. 
Livingston  Club,  177  Pa.  224,  35  AO.  606,  34 
L.  R.  A.  94,  66  Am.  St.  Rep.  717;    State  v. 


St  Lonls  Club,  126  Ma  806,  28  S.  W.  604,  2S 
L.  R.  A.  678 ;  People  v.  Ad^phi  aab,  149  N. 
T.  6,  43  N.  E.  410,  31  I*  R.  A.  610,  62  Am. 
St  Rep.  700;  Comm.  y.  Pomphret  137  Mass. 
664,  60  Am.  Rep.  840.  I  have  not  attempted 
a  citation  of  all  tbe  cases  taking  this  view 
of  the  matter,  deeming  those  dted  sufficient 
to  show  the  line  of  reasoning  upon  which  the 
decisions  maintaining  that  view  are  based. 
In  Klein  y.  Livingston  Club,  supra,  tbe  de- 
fendant being  an  incorporated  club,  the  court 
referred  to  the  absence  of  any  special  pro- 
vision in  the  statute  with  reference  to  tbe 
use  of  liquor  In  clubs  and  said: 

"There  is,  in  fact  no  express  legislation  con- 
cerning this  distinctive,  open,  notorious,  long- 
existing  use  of  liquor;  the  plain  iinpllcati<m  u 
that  the  consumption  of  liquor  in  dubs,  as 
known  to  the  Legislature,  was  not  deemed  a  sale. 
The  general  words  of  the  law,  however,  make 
the  sale  of  liquor  without  license  illegal  every- 
where in  the  commonwealth ;  and  whether  this 
be  a  sale  is  now  a  judicial  and  not  a  l^da- 
tive  question.  •  •  •  The  club  buys  the  liq- 
uors and  distributes  them  to  the  members; 
those  who  drink  them  pay  in  proportion  to  the 
quantity  drank;  the  money  for  the  purchase 
of  tbe  liquor  in  quantities  from  the  liquor  deal- 
er comes  out  of  the  treasury  of  the  club;  noth- 
ing in  the  shape  of  food  or  drink  is  distributed 
equally  to  the  members;  there  is  an  equal  dis- 
tribution of  light  and  heat;  members  have  like 
access  to  the  reading  rooms  and  library,  but 
when  It  comes  to  food  and  drink,  each  contrib- 
utes to  the  common  fund  In  proportion  as  he 
consumes.  •  *  •  The  purpose  of  the  whole 
system  is  to  distribute  the  advantages,  comforts, 
and  luxuries  of  the  dub  among  the  members, 
so  that  there  shall  not  be  unequal  contributions 
to  the  treasury  which  purchases  than.  TTiey 
are  all  owners  of  the  property  when  purchased, 
in  equal  shares;  and,  if  a  division  were  then 
made,  each  would  be  entitled  to  an  equal  share 
of  the  liquor.  But  one  consumes  his  share  and 
that  of  others  who  do  not  drink  liquor,  and 
he  puts  back  into  the  common  treasury  tbe  val- 
ue of  the  others'  shares;  therefore,  although  by 
consumption  the  division  is  not  equal,  yet  it 
is  made  equal  by  the  contribution  to  the  treas- 
ury; that  has  neither  lost  nor  gained,  conse- 
quently the  distribution  is  equitable.  Does  this 
constitute  a  sale?  We  think  not;  there  is  no 
demoit  of  bargain,  only  a  method  of  distribu- 
tion of  the  common  property." 

In  the  New  York  case  of  People  v.  Adelphi 
Club,  the  court  said: 

"The  defendant  is  a  sodal  dub  organized 
under  the  statute  for  a  legitimate  purpose,  to 
Tvhich  the  furnishing  of  liquors  to  its  members 
is  merely  incidental  and  is  not  unUke  the  sup- 
plying of  dinners  or  articles  which  the  member 
may  desire  for  his  own  comfort  and  entertain- 
ment. T%e  defendant  has  a  limited  and  selected 
membership.  And  whilst  the  property  and  sup- 
plies are  technically  owned  by  the  dub,  each 
member  is  In  equity  an  equal  owner  in  com- 
mon. It  was  not  organized  for  the  purpose  of 
engaging  in  a  business  for  profit,  or  for  the 
traflic  in  liquors.  It  engages  in  no  business  oth- 
er than  that  which  pertains  to  the  mainte- 
i:ance  of  its  library,  reading  rooms,  and  the 
sodal  intercourse  and  comfort  of  ito  members. 
Liquors,  as  well  as  other  suppUes^  are  distribut- 
ed to  its  members  upon  the  written  order  of 
the  member  at  a  price  fixed  by  the  officers  of 
the  club  designed  to  cover  the  purchase  price 
and  disbursonents  in  serving.  These  orders 
pass  to  the  steward  or  treasurer  of  the  dub 
and  are  charged  against  tlie  member,  who  set- 
tles therefor  monthly.  We  think  that  the 
transaction  with  Stark  did  not  amount  to  a  sale 
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-within  tbe  meaning  of  tlw  statute.  It  waa  but 
a  diatribution  among  the  memben  of  the  dnb 
of  the  property  that  belonged  to  them.  The 
fact  that  a  payment  was  made  does  not  change 
the  characteir  of  the  act,  for  It  was  but  the 
means  adopted  by  which  each  member  could 
receive  his  own  and  not  that  belonging  to  his 
fellow  member.  The  payment  went  into  the 
treasury  to  ultimately  restore  that  which  he 
had  taken." 

In  tbls  case,  alBO,  the  defendant  was  an  in- 
corporated club. 

It  may  be  trne  tbat  tbe  weight  of  au- 
thority, In  view  of  the  number  of  decisions, 
is  that  such  transaction  is  a  sale  under  the 
license  laws,  where  there  Is  nothing  more  in 
the  statute  to  show  the  Intent  than  provi- 
sions for  granting  a  license  to  sell  and  pro- 
hibiting any  sale  without  a  license.  Where, 
however,  the  statute  discloses  the  purpose  to 
license  the  business  of  dealing  In  or  dispos- 
ing of  liquors,  or  the  engaging  in  such  busi- 
ness, then,  by  the  clear  weight  of  authority, 
a  provision  prohibiting  a  sale  without  a 
license  is  held  not  to  apply  to  a  bona  flde 
social  club  In  distributing  or  furnishing 
liquors  to  its  members  and  guests  In  the  man- 
ner above  mentioned,  on  the  ground  that  eucb 
a  club  is  not  engaged  In  or  conducting  a  busi- 
ness within  the  meaning  of  the  statute. 
State  V.  University  Club,  35  Nev.  475,  130 
Pac.  468,  44  Lu  R.  A.  (N.  S.)  1026 ;  Cuzner 
V.  Callfomia  Club,  156  Cal.  303,  100  Pac. 
868,  20  U  Rv  A.  (N.  S.)  1005;  State  v.  Austin 
Club,  60  Tex.  20,  33  S.  W.  113,  30  L.  R.  A. 
600;  Piedmont  Club  v.  Comm.,  87  Va.  540, 
12  S.  BL  063;  Barden  v.  Montana  Club,  10 
Mont  330,  25  Pac.  1042,  11  L  R.  A.  693, 
24  Am.  St  Rep.  27;  Manassas  Club  v.  Mobile, 
121  Ala.  561,  25  South.  628;  Tennessee  Club 
V.  Dwyer,  11  Lea  (Teim.)  452,  47  Am.  Rep. 
298;  State  v.  New  Orleans  dub,  116  La. 
46,  40  South.  626,  7  Ann.  Gas.  057;  State  v. 
Duke,  104  Tex.  355,  137  S.  W.  654,  138  S. 
W.  385.  The  statute  referred  to  In  the 
iNevada  case  cited  provided  that  every  per- 
son, etc.,  manufacturing  or  selling  spirituous, 
malt  or  vinous  liquors,  either  at  retail  or 
wholesale,  shall  procure  a  state  liquor  li- 
cense; that  the  sheriffs  of  the  respective 
counties  shall  be  the  collectors  of,  and  au- 
thorized and  required  to  Issue,  state  licenses, 
and  upon  the  payment  of  the  license  fee  shall 
issue  the  license  to  any  person,  company,  or 
corporation  engaged  in  selling  such  liquors 
In  quantities  less  than  five  gallons;  and  that 
"any  person  or  persons  who  may  dispose  of 
any  spirituous,  malt  or  fermented  liquors 
or  wines.  In  less  quantities  than  one  quart, 
shall,  before  the  transaction  of  any  such  busi- 
ness, talce  out  a  license  from  the  sheriff  of 
the  county  in  which  he  or  she  proposes  to 
do  8U<di  business,  and  pay  therefor  the  sum 
ot  ten  dollars  per  month.  •  »  • "  Con- 
Btmlng  the  statute.  It  was  held  to  Impose  a 
license  on  petscms  "engaged  In  the  business 
of  selling  liquors,"  and  that  under  such  a 
statute,  by  the  universal  holding  of  the 
courts,  bona  flde  social  clubs  are  not  liable 


to  talie  out  the  license,  for  the  reason  that 
they  are  not  engaged  In  the  business,  within 
the  meaning  of  the  statute. 

It  Is  contended  in  this  case  that  the  stat- 
ute does  not  use  the  word  "business,"  and 
therefore  does  not  provide  for  a  license  for 
comductlng  or  engaging  in  the  business  of 
soling  liquors,  and  the  cases  cited  and  other 
cases  of  like  effect  are  not  In  point  It  will 
be  my  endeavor  to  show  tliat  tbls  contention 
is  not  sustained  by  the  provisions  of  our 
statute,  but  that,  mi  the  contrary,  the  statute 
very  clearly  provides  for  a  license  for  the 
business  of  selling  liquors,  and  that  a  retail 
liquor  dealer  and  a  wholesale  liquor  dealer 
are  defined  in  section  2832  principally,  If  not 
solely,  for  the  purpose  of  distinguishing  be- 
tween the  two  classes  of  dealers,  as  a  basis 
for  determining  the  amount  to  be  paid  for 
the  llcoise;  a  much  larger  fee  being  required 
of  a  retail  than  of  a  wholesale  liquor  dealer. 

Section  2832  aforesaid,  in  Its  present  form. 
Is  the  result  of  amendments  from  time  to 
time  of  certain  provisions  formerly  contained 
in  two  sections  of  the  statute  relating  to 
Uquor  licenses,  or  rather  the  consolidation 
of  the  two  sections  referred  to  In  one  toy  an 
amendment  of  one  of  the  sections  and  a  re- 
peal of  the  other;  the  provisions  of  the  one 
repealed  being  substantially  Incorporated  in 
the  amendatory  section.  Originally,  the  pro- 
visions finally  Incorporated  by  amendment  In 
section  2882,  some  of  them  having  remained 
without  change  for  many  years,  were  not  con- 
tained in  a  separate  chapter  covering  alone 
the  matter  of  liquor  licenses  as  Is  now  the 
case  In  the  Compiled  Statutes,  and  they 
were  never  so  separated  until  tba  revision  of 
the  statutes  In  1899,  which  separation  at 
that  time  was  not,  nor  at  any  time  since 
has  it  been,  the  act  of  the  Legislature,  but 
It  was  made  by  the  revisers,  evidently  for 
convenience  of  arrangement;  the  general 
provisions  being  placed  in  one  chapter,  those 
relating  to  Uquor  licenses  In  another,  and  the 
remaining  provisions  covering  licenses  for 
other  occupations  In  a  third  chapter.  But  it 
cannot  be  taken  as  having  In  any  mannw 
changed  the  relation  of  the  various  provi-  , 
slons  of  the  statute  previously  associated  in 
one  act  or  diapter,  so  far  as  the  matter  of 
construction  is  concerned — a  point  frequently 
decided  by  this  court  There  has  been  re- 
markably little  change  In  the  license  law 
since  Its  original  enactment  In  1869.  The 
important  or  material  changes  have  been 
with  reference  to  the  amount  of  the  license 
fee  and  the  public  agency  to  collect  and  the 
appropriation  of  the  money,  and  a  recent  pro- 
vision prohibiting  the  granting  of  a  license 
for  the  sale  of  liquors  outside  of  Incorporated 
cities  and  towns. 

The  original  act  was  passed  December  9, 
1869  (Laws  1869,  c.  18),  under  the  title,  "An 
act  concerning  county  licenses."  The  act  in- 
cluded provisions  for  licensing  auctioneers, 
peddlers,  pawnbrokers,  theaters,  a^d  o^^^-i 
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hfbitlons,  the  keeping  of  an  Intelligence  office^ 
the  keeping  of  billiard,  tables  or  bowling  al- 
leys, and  the  selling  of  liquors.  It  will  be 
referred  to  aa  embraced  In  the  Compiled  Laws 
of  1B76,  for  the  amendments  made  prior  to 
that  year  were  not  material  or  lny>ortant  to 
the  consideration  of  the  question  under  discus- 
sion. The  first  section  of  the  act  declared  It  to 
be  the  duty  of  the  sherlS  to  furnish  all 
licenses,  and  collect  all  moneys  for  the  same, 
as  provided  in  the  act,  and  that  if  he  "shall 
knowingly  permit  any  person  subject  to  such 
license  to  conduct  or  carry  on  any  branch  of 
business,  occupation  or  pursuit,  without  first 
obtaining  such  license,  such  sberUI  shall  be 
guilty  of  a  misdemeanor,"  eta  Section  2 
required  the  licenses  to  be  prepared  by  the 
county  clerk  and  delivered  to  the  sheriff, 
and  provided  that: 

"Each  license  shall  contain  the  name  of  tite 
person  and  the  character  and  place  of  business 
to  be  conducted  under  such  license.    •    •    ♦  " 

Section  6  provided  that  all  moneys  collect- 
ed for  licenses  shall  constitute  a  portion  of, 
and  be  credited  to,  the  general  county  fund. 
Section  6  made  it  unlawful  for  any  auction- 
eer, peddler,  or  other  person  to  sell  any 
goods  without  first  having  obtained  a  license; 
and  section  7  prescribed  the  penalty  there- 
for. 

The  first  of  the  provisions  of  the  act  refer- 
ring to  the  sale  of  liquors  was  contained  in 
section  9,  which  section,  quoting  from  Com- 
piled Laws  1876,  e.  76,  p.  464,  was  as  fol- 
lows: 

"No  person  or  persona  in  any  county  of  this 
Territonr  shall  be  permitted  to  vend,  sell,  bar- 
ter or  dispose  of,  for  pecuniary  benefit  or  ad- 
vantage, either  directly  or  indirectly,  in  person 
or  by  agent  or  employe  any  spirituoas,  malt  or 
fermented  liquors  or  wines,  in  less  quantities 
than  one  quart,  without  first  obtaining  a  license 
or  permit  therefor,  as  provided  for  in  this  act; 
and  any  person  or  persons  found  dealing  in 
linuorst  as  aforesaid,  without  having  first  ob- 
tained a  license  therefor,  shall  forfeit  and  pay 
the  sum  double  the  amount  of  such  license  for 
three  months,  for  each  and  every  offense,  to- 
gether with  costs  of  suit  One-half  of  said 
fine  shall  be  paid  by  the  court  rec^ving  such 
fine,  to  the  person  giving  the  information,  the 
remaining  half  to  tie  paid  into  the  county  treas- 
ury, and  shall  be  credited  to  the  general  county 
*  fund:  provided  further,  that  all  persons  en- 
gaged in  selling  liquors  by  the  barrel,  case,  or 
u:  the  original  package,  and  not  in  quantities  of 
less  than  one  quart,  shall  pay  an  annual  county 
license  therefor  of  forty  dollars." 

The  next  succeeding  section  (section  10) 
was  as  foUows: 

"License  granted  for  retailing  liquors,  as  pro- 
vided in  this  act,  shall  not  authorize  the  persons 
obtaining  the  license  to  vend,  sell,  barter  or 
dispose  of  such  liquors,  in  more  than  one  place 
or  house,  and  such  place  and  house  shall  be  fully 
desci-ibed  in  such  license;  provided,  that  the 
licensee  shall  be  entitled  to  retail  liquors  in 
two  or  more  places  by  paying  a  license  for  each 
place  wliere  such  business  is  conducted." 

The  only  other  provision  of  the  act  with 
reference  to  liquor  licenses  at  all  material 
here  was  contained  In  section  21,  which 
section  then  read  as  follows: 

"Any  person  or  persons  selling  liquors,  as 
provided  in  section  nine  of  this  act,  shall  pay 


an  annual  llocnse  of  one  hundred  dollars  for 
such  privilege;  which  shall  be  payable  quarter 
}  early :  Provided,  That  all  persons  engaged  in 
n-tailing  liquors  as  aforesaid,  in  ccmnectioa  with 
hotel  or  eating  aooommodatixms  and  entertain- 
ment for  travelers,  at  any  point  distant  ten 
miles  or  more  from  the  limits  or  boundaries  of 
any  city,  town,  village  or  railway  station,  with- 
in this  territory,  shall  not  be  required  to  pay  aa 
annual  license  at  more  than  fifty  dollars." 

The  provisions  above  quoted  appear  to  me 
to  clearly  show  that  the  law  was  one  im- 
posing a  license  tax  upon  certain  occupations 
or  for  the  privilege  of  conducting  or  carrying 
on  a  business.  Sections  1  and  2  have  remain- 
ed In  force  as  a  part  of  the  license  law  with- 
out amendment  or  change.  Rev.  Stat.  1887, 
ii  1433,  1434;  Bev.  Stat  1899,  §i  2151.  2152; 
Comp.  Stat  1910,  8§  2821,  2822.  To  disre- 
gard these  sections  in  construing  sections  9 
and  21  would  be  unwarranted.  But  section 
9,  In  prescribing  the  penalty  for  unlawfully 
selling  liquors  without  a  license,  imposed 
such  penalty  uiion  any  person  or  persons 
"found  dealing  in  liquors  as  aforesaid,"  and 
In  prescribing  the  license  fee  for  wholesale 
dealers  defined  such  dealers  as  "all  persons 
engaged  in  selling  liquors,"  etc.  The  follow- 
ing section,  in  authorizing  the  retailing  of 
liquors  in  two  or  more  places,  declared  that 
such  permission  might  be  obtained  by  paying 
a  license  for  each  place  "where  such  business 
Is  conducted."  Again,  the  provision  of  sec- 
tion 21  prescribing  the  amount  of  the  license 
for  retailers  fixed  a  special  license  charge 
for  persons  "engaged  in  retailing  liquors  at 
a  point  ten  miles  or  more  from  the  limits  of 
any  city,  town  or  railway  station."  Thus 
each  section  disclosed  the  purpose  or  intent 
to  require  the  license  from  one  "engaged"  in 
the  business  of  selling  liquors  at  retail. 

Prior  to  the  revision  of  the  statutes  in 
1887  section  9  of  said  act  had  been  amend- 
ed, without  otherwise  changing  the  language 
of  the  section,  so  as  to  require  a  retail  li- 
cense for  selling  in  less  quantities  than  five 
gallons,  and  permitting  a  wholesale  license 
for  selling  by  the  barrel,  case,  or  original 
package,  in  quantities  not  less  than  five  gal- 
lons, on  payment  of  |176  annually,  and  pro- 
viding that  it  should  not  be  construed  to  ap- 
ply to  the  sale  of  ale  and  beer  manufactured 
In  the  territory  and  sold  at  the  place  of 
manufacture  in  quantities  of  one  keg  and 
upwards.  Prior  thereto,  also,  section  21 
was  amended  only  so  far  as  to  fix  the  retail 
license  at  $300  per  annum,  where  formerly  it 
was  $100,  and  $100  per  annum  where  former- 
ly it  was  $50.  In  other  respects  the  two 
sections  remained  the  same,  containing  the 
language  above  alluded  to  as  indicating  the 
purpose  of  the  legislation  to  be  to  license  the 
"business"  of  selling  intoxicating  liquors. 
Rev.  Stat  1887,  SS  1442,  1453.  Section  10  of 
the  act  remained  in  force  vrlthout  amend- 
ment Id.,  §  1443.  Prior  to  that  revision 
also  an  act  was  passed  providing  that  all 
licenses  Issued  by  Laramie  county  for  the 
sale  of  liquors,  "when  the  licensee  shall  be 
a  resident  of,  and  carrying  lOn  the.  b 
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for  which  he  is  llcenaed,"  within  the  limits 
of  any  incorporated  town,  city,  or  village, 
the  license  shall  be  collected  by  the  city  mar- 
shal or  collecting  officer  of  snch  town,  dty, 
or  Tillage,  ta  addition  to  licenses  issued  for 
snch  purpose  by  the  municipal  corporation, 
and  providing  that  the  moneys  collected  for 
such  licenses  shall  be  applied  to  the  general 
revenue  purposes  of  such  municipal  corpora- 
tion. Laws  1884,  c.  65,  !  1 ;  Rev.  Stat  1887, 
I  1438.  In  1888  this  section  was  amended 
80  as  to  apply  its  provisions  to  liquor 
licenses  Issued  by  any  county,  when  the  li- 
censee shall  be  a  resident  of  and  "carrying 
on  the  business  for  which  he  is  licensed" 
within  the  limits  of  any  incorporated  town, 
dtj-,  or  village.  Laws  1888,  c.  44,  J  1;  Bev. 
Stat  1899,  I  2156.  That  section,  as  so 
amended,  has  continued  In  force  as  a  part  of 
the  license  law.  B.  S.  1899,  {  2156;  Comp. 
Stat  1910,  I  2826.  In  1886,  the  same  pro- 
visions were  embraced  In  the  act  of  that  year 
Incorporating  the  dty  of  Rawlins,  in  Carbon 
county ;  the  section  containing  the  language: 
"When  the  Ilcenaee  shall  be  a  resident  of  and 
carrying  on  the  business  for  which  he  is  li- 
censed within  the  corporate  limits  of  the  dty 
of  Rawlins."  Laws  IBW,  e.  116^  {  21;  Rev. 
Stat  1887,  i  431:  Bev.  Stat  1899,  S  1508; 
Comp.  Stat  1910,  f  16S8. 

By  an  act  of  January  5, 1891,  section  14SS, 
Revised  Statutes  of  1887,  aforesaid,  was  re- 
pealed, and  section  1442  amended  so  as  to 
Include  the  amount  of  the  license  to  be 
charged  for  selling  at  retail,  and  making  cer- 
tain other  changes  not  material  here;  but  to 
dearly  show  the  changes  la  the  section  as 
the  result  of  combining  the  two  sections  it 
wUl  be  here  quoted: 

"Sec.  1442.  No  person  or  persons  in  any  coun- 
ty shall  be  permitted  to  vend,  sell  or  barter, 
or  dl8i>ose  of  for  pecnniary  benefit  or  advantage, 
either  directly  or  indirectljr,  in  person  or  by 
•gent  or  employ^,  any  ipintuous,  malt  or  fer- 
mented liquors,  or  wines  by  the  case,  or  in 
less  quantities  tban  five  gallons  without  first 
obtaining  a  license  or  permit  therefor  as  fol- 
lows: In  all  cases  where  such  license  permits 
the  selling  at  or  within  five  miles  of  any  rail- 
way station,  or  within  five  miles  of  a  town, 
city  or  village,  whether  incorporated  or  not 
located  on  any  railroad,  or  at  any  other  place 
within  five  miles  of  any  railroad,  there  shaU  be 
paid  therefor  the  sum  of  three  hundred  dollars, 
payable  annually  in  advance.  Provided,  that 
all  persons  or  parties  engaged  in  selling  such 
liquors  by  retail,  in  any  case,  not  provided  for 
by  this  section,  shall  pay  an  annual  license  of 
one  hundred  dollars  per  annum,  payable  an- 
nually in  advance.  Ail  persons  selling  liquors 
in  less  quantities  than  by  the  case,  or  five  gal- 
lons, as  aforesaid,  shall  be  known  as  retail 
liquor  dealers,  and  any  person  or  i>er8ons  found 
dealing  in  liquors  as  aforesaid  witaout  first  hav- 
ing paid  a  license,  shall  forfeit  and  pay  the  sum 
of  one  hundred  and  fifty  dollars  for  each  and 
every  offense,  together  with  costs  of  suit;  one- 
half  of  said  fine  shall  be  paid  by  the  court  re- 
ceiving such  fine  to  the  person  giving  the  in- 
formation, the  remaining  half  to  be  paid  into  the 
county  treasury,  and  shall  be  credited  to  the 
general  county  .fund.  Provided,  that  all  per- 
sons engaged  in  the  selling  of  liquor  by  the 
barrel,  case,  or  in  the  original  package,  shall 
be  known  as  wholesale  dealers,  and  shall  pay 
an  annual  county  license  therefor  of  one  hun- 
dred and   aeven^-five  dollars;    provided,  fur- 


ther, that  all  persons  who  are  both  retail  and 
wholesale  dealers  shall  pay  a  license  as  a  re- 
tall  dealer,  and  a  license  as  a  wholesale  deal- 
er."   Laws  1800-91,  c.  23,  §  1. 

It  wUl  be  noticed  that  the  section,  as  then 
amended,  referred  in  two  places  to  persons 
"engaged"  in  selling,  meaning  thereby,  as  I 
understand  It,  engaged  in  the  business  of 
selling,  and  which  explains  the  intent  of  the 
provision  stating  who  shall  be  known  as  re- 
tall  liquor  dealers.  It  does  not  differ  in 
effect  as  to  that  matter  from  the  previous 
legislation,  and  was,  moreover,  to  be  con- 
strued in  connection  with  the  provisions  of 
the  other  sections  of  the  act  or  chapter  spe- 
cially providing  for  licensing  a  "business." 
In  1897  an  act  was  passed  with  the  follow- 
ing tiUe: 

"An  act  defining  the  meaning  of  'retail  liq- 
uor dealer"  as  used  in  section  one  of  chapter 
twenty-three  of  the  Session  Laws  of  1890-01 
of  the  state  of  Wyoming,  and  prescribing  the 
penalty  for  failure  to  comply  with  the  law." 

The  provisions  of  that  act  were  as  fol- 
lows: 

"All  persons,  partnerships,  companies,  or  cor- 
porations doing  business  m  the  state  of  Wyo- 
ming, who  shall  carry  as  a  part  of  a  general 
stock  of  merchandise  any  fermented  or  alcoholic, 
or  vinous  liquors  and  who  shall  sell  or  give  away 
any  such  liquor  by  the  glass  to  be  drank  on  the 
premises,  or  who  shall  give  away  or  sell  any 
such  liquor  by  the  bottle,  sliall  be  deemed  retail 
liquor  dealers  within  the  meaning  of  section  one 
of  chapter  twenty-three  of  the  Session  Laws 
of  the  year  180O-®l  of  the  state  ot  Wyoming, 
and  shall  be  subject  to  all  the  penalties  of  the 
law  in  case  of  failure  to  comply  with  the  re- 
quirements of  said  law."     Laws  1897,  c.  49. 

This  act  is  signUcant  as  Indicating  the 
legislative  understanding  that,  without  a 
spedal  provision  to  that  effect  the  condition 
described  was  not  or  would  not  be  covered  by 
the  license  law,  or,  at  least,  that  it  was 
doubtful;  and  dearly  the  act  was  Intended 
to  enlarge  upon  the  scope  of  the  statutory 
definition  of  a  retail  liquor  dealer.  The  pro- 
visions of  the  act  were  incorporated  in  the 
Revised  Statutes  of  1899  as  part  of  section 
1  of  the  act  of  1891  (2162).  Then,  in  1901, 
that  section  of  the  Revised  Statutes  was 
amended  and  re-enacted,  without  changing 
the  amount  of  the  license  charges,  except 
that  the  provision  for  a  smaller  charge  for 
a  license  Issued  for  a  place  not  located  with- 
in five  miles  of  a  railroad,  town,  dty,  or  vil- 
lage was  omitted,  and  Instead  thereof  a  pro- 
vision Inserted  prohibiting  the  granting  of 
any  license  for  a  place  within  five  miles  of 
any  railroad  grade  in  the  course  of  con- 
struction, or  on  which  tracls:  Is  being  laid,  or 
within  five  miles  of  any  ditch,  reservoir,  or 
public  work  in  course  of  construction  upon 
which  25  men  or  more  are  employed,  except 
where  such  place  was  in  an  incorporated  city 
or  town.  And  another  provision  was  added 
declaring  that  the  officer,  agent  or  employ^ 
of  any  corporation  making,  or  In  any  way 
countenancing  or  conniving  at,  any  sale  or 
sales,  shall  be  deemed  the  person  making  the 
sale  or  sales  and  liable  to  the  penalties  Im- 
posed, if  in  violation  of  the  sectipn.  ^44iiSf9]r> 
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1901,  a  43,  I  1.  That  act  also  amended  and 
re-enacted  section  2163,  so  as  to  require 
written  applications  for  liquor  licenses  and 
a  hearing  thereon  before  granting  the  same, 
but  containing  a  proviso  authorizing  the 
county  board  to  refuse  a  license  for  any 
place  outside  of  incorporated  cities  and 
towns.  Id.,  S  2.  By  section  1  of  that  act 
the  location  of  some  of  the  provisions  of  the 
section  as  amended  were  changed;  the  def- 
inition of  liquor  dealers  being  placed  at  the 
beginning  of  the  section.  But  such  change 
did  not,  in  my  opinion,  alter  the  meaning  or 
effect  of  the  statute  with  respect  to  the 
question  now  under  consideration.  Nor  does 
the  fact  that  the  special  provisions  of  the 
act  of  1897  aforesaid  were  omitted  from  the 
section  as  amended  and  re-enacted  demon- 
strate to  my  mind  any  change  in  the  legis- 
lative Intent  as  to  the  liquor  license  law  to 
regulate  and  control  the  business  of  selling 
liquors;  in  other  words,  what  is  popularly 
known  as  the  saloon  business.  It  is  Just  as 
reasonable  to  assume  that  the  omission  of 
the  provisions  of  the  act  of  1897  was  for  the 
purpose  of  excluding  the  acts  therein  de- 
scribed from  the  provisions  of  the  license 
law,  and  particularly  the  definition  of  a  re- 
tail liquor  dealer,  as  it  would  be  to  assume 
the  contrary;  and  even  more  reasonable,  it 
seems  to  me,  for,  if  it  was  Intended  to  make 
the  definition  aforesaid  or  the  other  provi- 
sions more  inclusive,  it  might  easily  have 
been  done,  and  I  think  would  have  been 
done,  by  apt  words  expressing  such  Intent. 
The  same  section  was  again  amended  and 
re-enacted  In  1909  in  the  form  in  which  It  is 
now  found  In  section  2832,  Compiled  Statutes 
1910,  which  section  is  quoted  in  the  majority 
opinion.  The  principal  object  of  this  amend- 
ment seems  to  have  been  to  Increase  the  li- 
cense charges ;  the  annual  charge  for  a  re- 
tail license  being  raised  to  $1,000,  and  for 
a  wholesale  license  to  $300.  But  there  was 
also  omitted  from  the  section  as  amended 
any  reference  to  a  license  for  a  place  outside 
of  incorporated  cities  or  towns;  section 
2163,  B.  S.  1899,  having  been  amended  at  the 
same  session  so  as  to  prohibit  the  Issuance 
of  a  license  for  the  selling  of  liquors  at  any 
such  place.  Laws  1909,  c.  73,  g  1 ;  chapter 
7,  I  1 ;  Comp.  Stat  1910,  g{  2832,  2833.  Fi- 
nally, an  act  was  passed  in  1911  which  quite 
plainly  shows  that  the  Legislature  under- 
stood that  liquor  licenses  were  issued  for  the 
purjwse  of  permitting  the  conducting  or  car- 
rying on  of  a  "business."  The  act  was  ap- 
proved February  13,  1911,  and  was  published 
as  chapter  13  of  the  laws  of  that  year.  Sec- 
tion 1  contains  all  the  material  provisions, 
and  reads  as  follows: 

"That  in  all  cases  where  a  retail  liquor  li- 
cense has  been  duly  and  legally  issued  and  the 
license  money  fully  paid  Into  the  treasury  of 
any  city  or  town  of  this  state,  and  the  aaid 
owner  of  such  license  having  sold  in  good  faith 
to  a  purchaser  such  saloon  business,  and  a  new 
license  issued  by  any  county,  city  or  town  for 
the  carrying  on  and  continuance  of  such  saloon 
businesB,  then  and  in  that  case,  the  authoritiee 


of  such  city  or  town  shall  credit  upon  such  new 
license  the  unused  portion  of  the  license  so  be- 
lorglng  to  the  vender  of  such  saloon  business, 
and  the  purchaser  of  such  business  ^sll  pay 
into  the  treasury  of  such  city  or  town  the  re- 
maining portion  of  such  new  license,  and  no 
license  money  paid  to  any  city  or  town  for  any 
liquor  license  shall  be  ref  imded  to  any  licensee." 

There  can  be  no  doubt  that  this  statute 
was  enacted  to  apply,  as  stated,  "in  all  cas- 
es" where  a  retail  liquor  license  has  been 
duly  and  legally  Issued  and  the  other  condi- 
tions mentioned  have  occurred.  There  oonid 
hardly  be  a  stronger  Indication  of  what  the 
Legislature  understood  to  be  the  meaniog  and 
effect  of  the  statute  relating  to  liquor  licens- 
es. It  seems  to  me  that  by  this  act  of  1911 
the  I^egislature  has  so  construed  the  statute 
as  to  require  the  most  convincing  reasons  to 
Justify  a  contrary  construction  by  the  court 

Considering  the  various  provisions  referred 
to,  it  seems  to  me  futile  to  argue  that  the 
word  "business"  is  not  found  in  our  statute 
with  reference  to  liquor  licenses,  or  that  the 
numerous  cases  decided  upon  statutes  Ucens- 
ing  the  business  of  selling  liquor,  or  the  busi- 
ness of  a  liquor  dealer,  are  not  directly  in 
point  Following  the  line  of  decisions,  which 
I  think  constitutes  the  weight  of  authority 
under  statutes  like  ours,  I  am  of  the  opinion 
that  the  Judgment  of  the  district  court  should 
be  reversed,  for  the  reason  that  the  organiza- 
tion here  involved  was  not  a  retail  liquor 
dealer  within  the  meaning  and  effect  of  the 
definition  of  such  a  dealer  found  In  section 
2832,  and  that  therefore  the  transaction  com- 
plained of  was  not  a  violation  of  the  provi- 
sion Imposing  a  i>enalty  upon  the  selling  of 
liquor  without  a  license.  By  the  same  rea- 
soning upon  which  it  Is  concluded  that  be- 
cause the  transaction  here  Involved  was  es- 
sentially a  sale,  and  therefore  brought  the 
organization  within  the  definition  of  a  retail 
Uquor  dealer  found  in  section  2832,  it  would 
follow  that  any  one  is  such  a  dealer  who 
serves  wines  or  any  spirituous,  malt  fer- 
mented, or  Intoxicating  liquor  to  his  guests 
in  bis  own  home,  or  even  to  the  members  of 
his  family,  whatever  the  occasion,  for  the 
statute  defines  as  such  dealer  not  alone  one 
who  sells,  but  also  one  who  gives  away,  any 
of  the  beverages  mentioned  in  less  quantities 
than  five  gallons.  Yet  I  do  not  suppose  that 
any  one  would  contend  for  a  construction  of 
the  statute  which  would  have  that  effect  It 
is  true  that  the  penalty  of  the  section  la  im- 
posed only  for  selling,  bartering,  or  disposing 
of  liquors  for  a  pecuniary  advantage,  and 
therefore  it  may  well  be  said  that  it  was  not 
intended  to  include  the  use  of  liquor  by  one 
in  his  own  home  or  the  serving  of  the  same 
therein  to  family  or  guests.  There  is  an- 
other section  which  seems  to  punish  the 
giving  away  ot  the  kind  of  liquors  mentioned 
in  the  statute  without  first  having  obtained 
a  license  therefor.  Comp.  Stat  1910,  §  2838. 
But  I  do  not  think  it  can  be'  held  even  ander 
that  section  that  the  law  was  intended  to 
apply  to  the  use  or  the  serving  of  Uquors  in 
the  home  to  the  family  or  guests.  But  to  to 
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conclude  requires  a  consideration  of  the  pur- 
pose and  Intent  of  the  statute,  and  the  same 
consideration,  in  my  opinion,  further  Umlts 
the  application  of  the  definition  of  a  retail 
liquor  dealer  so  as  not  to  Include  a  bona  fide 
social  dub  as  to  transactions  Uke  the  one  In- 
volved tn  this  case.  That  definition  should,  I 
think,  be  confined  to  those  oigaged  in  the 
business  of  selling  liquors.  When  so  con- 
fined, then  by  the  great  weight  of  authority 
It  could  not  be  held  to  apply  to  bout  fide  so- 
dall  clubs  under  the  conditions  aforesaid. 


McQUBBN  T.  CITY  OF  MOSCOW  et  al. 
(Supreme  Court  of  Idaho.     Oct  29,  1915.) 

1.  LiOCAL   IKPBOVEMENTS— ASSESSUKNTB. 

Under  the  provisions  of  subdivision  2  of  sec- 
tion 2238f,  Laws  1915,  p.  223,  the  resident  own- 
ers of  property  subject  to  assessment  In  an  im- 
provement district  may  petition  the  city  coim- 
cil  for  the  creation  of  such  district  and  request 
that  the  cost  of  the  improvements  contemplat- 
ed be  assessed  against  all  of  the  property  in 
such  improvement  district  in  proportion  to  the 
benefits  derived,  and,  if  such  petition  is  signed 
by  70  per  cent,  of  the  resident  owners  of  prop- 
erty within  such  district,  the  council  or  board  of 
trustees  may  in  its  discretion  assess  such  ex- 
pense against  all  of  such  property  owners  in 
proportion  to  the  benefits  derived  from  such  im- 
provement. 

2.  MUNlCIPAl  COBPOKATIONS  9=3450  —  IM- 
FBOVEMENXa   —   SOBSTAKTIAI.       COMPLIANCE 

WPTH  Statute. 

Under  the  provisions  of  section  4  of  the 
Revised  Codes,  the  provisions  of  said  Codes  and 
all  proceedings  under  them  must  be  liberally 
construed  with  a  view  to  effect  their  objects  and 
promote  justice,  and  held,  that  a  substantial 
compliance  with  the  law  involved  in  this  case  is 
all  Uiat  is  necessary. 

[Ed.  Note.— For  other  cases,  see  Munii^al 
Corporations,  Cent.  Dig.  i§  1073,  1074;  Dec. 
Dig.  <8S=450.] 

3.  Mttrioipai.  Cobpobations  €=»450  —  Im- 
fbovemxnt  distbict  —  quaufications  of 
Petitionees. 

Held,  that  the  signers  of  snch  petition  must 
reside  within  the  proposed  district  and  own 
property  therein  subject  to  assessment  for  the 
improvements  contemplated. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  1073,  1074;  Dec. 
Dig.  «=»450.] 

4.  iKPBOvimcNT  Districts  —  Pbotests 
Against  Iiifbovxusnt. 

Under  the  provisions  of  subdivision  4  of 
said  section,  if  protests  against  the  proposed  im- 
provement by  the  owners  of  more  than  two- 
thirds  of  the  front  feet  of  the  lots  and  land  abut- 
ting on  snch  improvement  and  included  in  the 
assessment  district  therein  provided  be  filed  on 
or  befofe  the  date  fixed  for  such  filing,  the  coun- 
cil or  trustees  shall  not  proceed  further  with 
the  work  unless  three-fourths  (or  in  case  there 
are  only  five  regular  members  of  the  council, 
then  four-fifths)  of  the  members  of  said  coun- 
cil or  board  of  trustees  shall  vote  to  proceed 
with  such  work. 

5.  McNiciPAi    Coeporations    €=450  —  Im- 

PBOVEMENT    DiSTBICTS— PETITION— DETERMI- 
NATION OP  SUPFICIENCY  —  CONCLUSIVENESa. 

Seld,  that  there  is  no  appeal  from  the  ac- 
tion of  the  council  or  trustees  in  holding  that 
such  a  petition  is  sufficient,  and  such  action  is 


final  nnless  fraud  or  misconduct  is  shown  on  the 
part  of  the  coimcil  in  making  such  order. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  IS  1073,  1074;  Dec. 
Dig.  iS=>460.] 

8.  Mdnictpai,    Cobpobations    «=»450  —  Im- 

PBOVBMENT  DlBTBICT*— PeTITIONEBS — HUS- 
BAND AND  Wife— CoMMUNiTx  Propebtt. 
Held,  that  the  signature  of  both  husband 
and'  wife  is  not  required  for  the  creation  of  an 
improvement  district  where  they  own  and  reside 
upon  community  property  within  the  district, 
and  that  it  is  not  necessary  for  both  husband 
and  wife  to  sign  such  petition  where  the  reaf 
estate  is  owned  by  one  of  the  parties  as  sepa- 
rate property  where  a  homestead  has  been  filed 
thereon ;  and  held,  that  If  the  community  prop- 
erty stands  in  the  name  of  the  wife  it  is  not 
necessary  for  the  husband  to  join  in  such  peti- 
tion, and  that  where  the  husband  and  wife  own 
community  property  in  such  district  and  both 
sign  the  petition  for  the  creation  of  the  improve- 
ment district,  they  should  only  be  counted  as 
one ;  and,  where  one  member  of  tbe  community 
fails  to  sign  such  petition,  the  one  signing  should 
be  counted. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  SJ  1073,  1074;  Dec. 
Dig.  <e=>450.] 

7.  Municipal  Corpo'bations  *=»450  —  Im- 
provement District— Pbtitionebs — Cokpo- 
bation. 

Where  a  corporation,  incorporated  under 
the  laws  of  this  state^  owns  property  subject  to 
assessment  in  such  district  and  signs  the  peti- 
tion, it  should  be  counted  in  favor  of  the  dis- 
trict 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  Sf  1073.  1074;  Dec. 
Dig.  «S=450.] 

8.  Municipal  GoBPOBATions  «=>460  —  Im- 
pbovement  District  —  Petitioners  —  Fob- 
EioN  Cobpobations. 

Foreign  corporations  owning  property  In 
such  district,  subject  to  assessment,  ought  not 
to  be  counted  either  for  or  against  the  improve- 
ment district 

[Ed.  Note. — ^For  other  cases,  see  Municipat 
Corporations,  Cent  Dig.  §§  1073,  1074;  Dec. 
Dig.  <S=>450.J 

9.  Municipal  Cobpobations  ®=»450  —  Im- 
pbovement  districts  —  qualifications  of 
Petitioners. 

A  person  who  signs  such  petition  should  be 
counted  who  holds  real  estate  subject  to  assess- 
ment of  benefits  within  such  district  under 
contract,  the  deed  being  in  escrow,  where  his 
grantor  has  not  signed  the  petition  based  on 
his  ownership  of  such  real  estate. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  1073,  1074;  Dec. 
Dig.  «=3450.] 

10.  Municipal  Cobpobations  €=»450  —  Im- 
PBOVEMENT  Districts— Petitioners. 

Where  two  persons  are  joint  owners  of  real 
estate  within  such  improvement  district  and 
they  also  own  real  estate  in  said  district  indi- 
vidually, they  should  each  be  counted  but  once 
on  such  petition. 

[E5d.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  S§  1078,  1074;  Dec. 
Dig.  «=!)450.] 

11.  Municipal  Corporations  €=>460  —  Im- 

FBOVEMKNT   DISTRICTS— PETITIONEBS. 

Nonresidents  of  such  district  who  sign  such 
petition  ought  not  to  be  counted. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §§  1073,  1074;  Dec. 
Dig.  <8=>450.] 
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12.  MnmoiPAi.  Oobpokations  «=>450  —  Ik- 

PBOVKICBNT  DiSTBICTB— PKTITIONEBS. 

A  name  ought  not  to  be  counted  on  such 
petition  when  placed  thereon  60  days  after  the 
petition  waa  filed  and  acted  upon  bj  the  munici- 
pality. 

[Ed.  Note. — SV>r  other  cases,  see  Municipal 
CJorporations,  Cent.  iMg.  fS  1078,  1074;  Dec. 
Dig.  «=»460.] 

13.  MUNICZPAI.  OOBFOSATIOITB  4=3450  —  IK- 
PBOVEKKNT  DlSTBIOrS—PSiTITIONBBB— HUS- 
BAND AND  Wife. 

Where  a  husband  and  wife  reside  in  such 
district,  each  having  separate  property  in  such 
district,  and  sign  the  petition,  they  must  each 
be  counted  as  a  petitioner. 

[Ed.  Note.— For  other  eases,  see  Municipal 
Corporations,  Gent  Dig.  H  IvTS,  1074;  Dec 
Dig.  <S=>450.] 

14.  MnNicrPAL  Gobpobations  €=»450  —  IM- 

FBOVEMENT      DISTRICTS— PETITIONKBS— RESI- 
DENTS' TEMPoaABT  Absence. 

Residents  of  such  districts  who  are  tempo- 
rarily absent  and  have  not  established  a  resi- 
dence in  any  other  place,  having  real  estate  in 
aucfa  district  subject  to  assessment,  are  compe- 
tent to  sign  such  petition. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {$  1073,  1074;  Dec 
Dig.  «=>450.] 

15.  MCNICIPAI.  COBPOBATIONS  «=9450  —  IV-< 
PBOVEUENT  DiSTBICIS— FBTITIONEB'B  WITH- 
DBAWAL  OF  NaUE. 

Any  one  who  has  signed  such  petition  has 
a  right  to  withdraw  his  name  therefrom  at  any 
time  before  the  council  passes  the  ordinance  of 
intention,  but  not  afterward. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  if  1073,  1074;  I^ 
Dig.  <S=>450.] 

Original  application  for  writ  of  probibltlon 
by  A.  V.  McQueen  against  the  City  of  Mos- 
cow, a  munlcliMil  cori>oratlon,  and  others,  to 
prohibit  the  City  Council  of  Moscow  from 
proceeding  with  a  contemplated  improvement. 
Alternative  writ  qaashed,  and  peremptory 
writ  denied. 

John  Nisbet,  of  Moscow,  for  plaintiff.  C 
J.  Orland,  of  Moscow,  for  defendants.  Wm. 
EX  Lee,  of  Moscow,  amicus  curls. 


SULLIVAN,  C.  J.  This  is  an  original  ap- 
plication to  this  conrt  for  a  writ  of  prohibi- 
tion against  the  dty  of  Moscow,  a  municipal 
corporation,  and  the  city  conncll,  restraining 
them  from  farther  proceeding  with  the  im- 
provements In  a  proposed  local  Improvement 
district  known  as  district  No.  6,  which  Im- 
provements are  outlined  in  Ordinance  No. 
406  of  said  city.  The  alternative  writ  was 
Issued,  and  upon  the  return  thereof  defend- 
ants Interposed  a  general  demurrer,  and  the 
case  was  heard  npon  the  petition  and  demur- 
rer. 

The  questions  involved  in  the  case  are  sub- 
stantially as  follows: 

On  May  3,  1915,  a  petition  was  filed  with 
the  clerk  of  the  dty  of  Moscow,  petitioning 
for  the  organization  of  a  local  Improvement 
district,  provided  for  by  House  BUI  No.  171 
of  the  Thirteenth  Session  of  the  Legislature 
(Lews  1915,  p;  221).    Thereafter  a  committee 


consisting  of  two  conndlmen  of  said  city,  ap- 
pointed by  the  mayor,  reported  favorably  on 
said  petition,  and  Ordinance  No.  405  was 
passed,  approved,  and  pnbllsbed,  and  the 
time  fixed  for  filing  protests  against  the  crea- 
tion of  said  district  was  July  23,  1915.  Be- 
fore said  time  had  expired,  a  protest  was 
filed  against  paving  In  said  local  improve- 
ment district,  and,  after  dne  consideration, 
the  city  council  denied  said  protest.  The 
council  thereupon  proceeded  with  the  work 
of  improvement  as  outlined  In  said  ordinance 
until  stopped  by  the  alternative  writ  Is- 
sued by  this  court 

[1]  It  is  conceded  that  the  vaUdlty  of  all 
subsequent  proceedings  to  the  passage  of 
said  ordinance  Is  dependent  upon  the  suffi- 
ciency of  the  petition  and  calls  for  a  con- 
sideration of  chapter  97  of  Session  Laws 
1915,  p.  221,  and  involves  particularly  the 
construction  to  be  placed  upon  subdivldon  2 
of  section  2238f  of  said  act,  which  subdiTl- 
slou  Is  as  follows: 

"The  expense  of  all  improvements  in  the  space 
formed  by  the  junction  of  two  or  more  streets, 
or  wherein  one  main  street  terminates  in  or 
crosses  another  main  street  and  also  all  street 
crossings  or  cross  walks  shall  l>e  paid  by  such 
city  or  village.  Provided,  however,  that  in  the 
event  such  improvement  is  requested  by  a  pe- 
tition of  the  resident  owners  of  property  subject 
to  assessment  and  such  petition  shall  request 
that  the  cost  of  the  improvements  covered  by 
this  section  be  assessed  against  all  of  the  prop- 
erty in  such  improvement  district  in  propor- 
tion to  the  benefits  derived,  and  is  signed  by 
seventy  per  cent  of  the  resident  owners  of 
property  within  such  district  subject  to  assess- 
ment the  council  or  trustees  may  in  its  discre- 
tion, assess  such  expense  against  all  of  said 
property  in  proportion  to  the  benefits  derived 
from  such  improvement  but  the  intention  of 
the  council  or  trustees  t»  so  assess  said  expense 
must  be  stated  in  the  resolution  or  ordinance 
declaring  its  intention  to  make  such  improve- 
ment" 

Counsel  for  plaintiff  first  contends  that  the 
petition  should  be  strictly  construed,  and 
cites  Dillon  on  Munc.  Corp.  (4th  Ed.)  |  800, 
and  also  contends  that  the  effect  of  the  levy 
of  special  assessments  is  to  charge  the  prop- 
erty of  the  citizen  with  the  burden  for  the 
public  benefit,  and  for  that  reason  the  pro- 
visions of  the  law  must  be  strictly  parsued, 
and  cites  25  Am.  &  Eng.  Ency.  of  Law,  p. 
1204,  and  authorities  there  dted. 

[2]  So  far  as  plaintiff's  contention  Is  con- 
cerned, to  the  effect  that  the  provisions  of 
said  law  must  be  strictly  pursued,  we 
would  say  that  under  the  provisions  of  sec- 
tion 4  of  the  Rev.  Codes,  the  rule  of  the  com- 
mon law  that  statutes  In  derogation  thereof 
are  to  be  strictly  constmed  has  no  applica- 
tion, and  the  rules  established  by  the  Code 
respecting  the  subjects  to  which  they  relate, 
and  their  provisions  and  all  proceedings  un- 
der them,  are  to  be  lll>erally  construed  with 
a  view  to  effect  their  objects  and  to  promote 
Justice.  A  substantial  compliance  with 
the  law  Involved  in  this  case  is  all  that  Is 
necessary. 


4s»For  other  oosm  sm  same  toplo  and  KSY-NDUBBB  Is  all  Kajr-Numbered  DlsasU  and  Indexw 
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[3]  One  of  the  Qnestions  presented  Is: 
Who  are  legal  signers  of  said  petition? 

Suttdivislon  1  of  said  section  2238f  pro- 
vides that: 

"The  assenment  of  the  cost  and  expense  of 
any  work  or  improTement  •  •  •  ahail  be  as- 
sessed upon  the  abutting,  contiguous  and  trib- 
utary lots  and  lands,  and  lots  and  lands  Includ- 
ed  in  the  Impiovement  district  formed.    *    *    *" 

It  will  be  noted  from  the  provisions  of  said 
act  that  the  Improvement  district  contains 
the  territory  which  is  the  basis  of  the  work. 
Snbdlvlsion  2  of  said  section  above  quoted 
provides  that  the  expense  of  paving  the  in- 
tersections of  the  streets  shall  be  paid  by 
the  dty  unless  "such  improvement  is  re- 
quested by  a  petition  of  the  resident  owners 
of  property  subject  to  assessment,  •  •  • 
and  is  .signed  by  seventy  per  cent,  of  the 
resident  owners  of  property  within  such  dis- 
trict subject  to  assessment" 

Said  act  contemplates  that  the  district  is 
to  be  mapped  out  and  described  in  the  peti- 
ticm  before  it  is  signed  or  acted  upon.  The 
boundaries  of  the  district  and  the  streets  to 
be  paved  must  be  determined  before  the  sign- 
ers could  intelligently  sign  such  petition  and 
before  the  dty  council  could  determine  the 
sufficiency  of  the  petition.  Said  act  does  not 
provide  that  the  petition  shall  be  signed  by 
residents  of  the  city  who  are  owners  of 
property  within  the  proposed  district,  unless 
they  reside  within  the  proposed  district. 
The  act  does  not  provide  for  the  paving  of 
the  entire  dty,  but  of  a  district  within  the 
dty.  It  will  be  observed  that  the  words  "im- 
provement district"  both  precede  and  follow 
the  words  "resident  owners  of  property," 
and  It  is  clear  tliat  the  words  "resident 
owners"  refer  only  to  owners  who  reside 
within  the  Improvement  district  We  there- 
fore hold  that  the  legal  signers  of  such  peti- 
tion must  reside  within  the  proposed  district 
and  be  owners  of  property  therein,  subject 
to  assessment 

[4]  We  think  the  above  conclusion  is  also 
supported  by  the  fact  that  subdivision  4 
of  said  act  provides  that: 

"If  protests,  against  the  proposed  improv^ 
ment  by  the  owners  of  more  than  two-thirds  of 
the  front  feet  of  lots  and  lands  abutting  on  sudi 
proposed  improvement  and  included  in  the  as- 
sessment district  therein  provided,  be  filed  on 
or  before  the  date  fixed  for  such  filing,  the  coun- 
cil or  trustees  shall  not  proceed  further  with  the 
work  unless  three-fonrths  (or  in  case  there  are 
only  five  [5]  regular  members  of  the  council  or 
trustees  then  four-fifths)  of  the  members  of  said 
council  or  board  of  trustees  shall  vote  to  pro- 
ceed with  sudi  work." 

The  law  thus  provides  that  the  coundl 
"may  in  its  discretion"  pave  and  assess  the 
cost  of  the  intersections  of  streets  as  well  as 
other  parts  of  the  streets,  upon  the  propeitj 
within  the  district  according  to  the  benefits, 
upon  the  filing  of  a  petition  containing  the 
names  of  70  per  cent,  of  the  resident  owners 
of  the  pnqiwsed  district  In  order,  however, 
to  protect  owners  of  property  situated  in 
such  district  who  do  not  reside  there  against 
the  burden  of  having  their  property  assessed 
162  P.-51 


for  paving  under  said  act,  the  owners  who 
do  not  reside  within  the  district  cannot  be 
counted,  as  far  as  the  petition  Is  concerned, 
and,  to  protect  foreign  coriMrations  and  non- 
resident owners  of  the  dty,  the  act  provides 
that  the  owners  of  more  than  two-thirds  of 
the  front  feet  of  lots  and  land  may  protest 
against  the  proposed  Improvement  district 
and  work  therein,  and  such  protest  absolute- 
ly puts  an  end  to  the  Improvement  unless  the 
coundl  by  a  three-fonrths  vote  shall  vote  to 
proceed  with  the  work. 

It  will  thus  be  seen  that  said  act  gives  to 
those  who  actually  reside  within  the  proposed 
district  the  opportunity  to  put  the  machinery 
of  the  dty  in  motion  looking  to  the  establish- 
ment of  such  district  and  the  improvement 
therein.  At  the  same  time,  the  law  has  given 
to  those  owners  of  property  therein  who  do 
not  reside  there  the  right  to  protest  against 
the  Improvement  and  to  stop  the  work  or 
improvement,  and.  If  the  owners  of  two- 
thirds  of  the  front  feet  do  actually  protest 
the  machinery  put  In  motion  by  the  filing  of 
the  petition  is  stopped,  and  the  improvement 
cannot  be  made  unless  the  coundl  should  by 
a  three-fourths  (or  in  case  there  are  five 
members  then  four-fifths)  vote  dedare  in 
favor  of  such  improvement 

[  t]  Some  question  Is  raised  as  to  the  con- 
clusiveness of  the  acts  of  the  dty  cooincll  In 
holding  that  the  petition  was  suffldent  Said 
petition  was  filed  with  the  coundl,  and  a  com- 
mittee was  appointed  to  investigate  the  suffl- 
dency  thereof.  The  committee  reported 
that  at  least  70  per  cent,  of  the  resident  prop- 
erty owners  had  signed  the  petition,  and  the 
coundl  ratified  the  report  of  the  committee. 
A  protest  was  filed  against  the  establishment 
of  said  district  and  was  rejected  by  a  unani- 
mous vote  of  the  coundl.  The  law  provides 
no  method  of  appeal  from  this  action  of  the 
dty  coundl  in  dedarlng  the  petition  suffl- 
dent, but  it  does,  however,  provide  for  an 
appeal  to  the  district  court  by  any  person 
who  is  dissatisfied  with  the  assessment  that 
may  be  levied  upon  the  property  of  the  land- 
owner. We  are  Inclined  to  hold  that  the  ac- 
tion of  the  dty  council  in  determining  that 
the  petition  was  suffldent  is  final,  no  fraud 
or  misconduct  on  the  part  of  the  council  be- 
ing charged. 

[I]  Several  questions  have  been  propound- 
ed In  regard  to  who  may  legally  sign  such  pe- 
tition and  who  should  not  and  who  should  be 
counted  for  and  against  the  creation  of  such 
district  and  we  shall  answer  them  in  the 
order  in  which  they  are  prc^munded: 

1.  Should  both  husband  and  wife  petition 
for  the  creation  of  the  improvement  district 
where  they  own  and  reside  upwi  the  com- 
munity property  within  the  district?  No; 
the  signature  of  the  husband  is  suffidoit 

2.  Is  it  necessary  for  both  husband  and 
wife  to  sign  such  ipetitlon  where  the  real  es- 
tate is  owned  by  one  of  the  parties  as  sepa- 
rate property  but  a  homestead  having  been 

filed  thereon?    No.  ,     f^f^n]f> 
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3.  If  the  community  property  stands  In  the 
name  of  the  wife,  is  it  necessary  for  the 
husband  to  join  in  such  petition?  No,  since 
the  council  In  such  a  case  need  go  no  farther 
than  to  determine  who  holds  the  record  title. 

4.  Should  the  husband  and  wife,  when 
they  are  owners  of  community  property  and 
who  petition  for  the  creation  of  an  Improve- 
ment district,  be  counted  as  one  or  two?  As 
one. 

5.  If  one  member  of  the  community  falls 
to  sign  such  petition,  should  the  one  signing 
be  counted?    Tea. 

[7,  8]  6.  Should  a  religious  corporation  that 
owns  property  in  such  district  be  counted  for 
or  against  the  creation  of  the  improvement 
district?  If  it  were  incorporated  under  the 
laws  of  this  state  and  sign  the  petition,  it 
should  be  counted  In  favor  of  the  district 
However,  foreign  corporations  which  are  au- 
thorized to  do  business  under  the  laws  of 
this  state  and  which  own  real  estate  within 
such  improvement  district  must  not  be  count- 
ed either  for  or  against  such  Improvement 
districL 

[(]  7.  Should  a  person  be  counted  as  a  pe- 
titioner who  holds  real  estate  within  the  dis- 
trict under  contract,  the  deed  being  in  es- 
crow? Yes,  provided  he  signs  the  petition 
and  his  grantor  does  not  sign  it 

[10]  8.  Whdre  two  persons  are  Joint  own- 
ers of  real  estate  within  an  improvement  dis- 
trict and  tliey  also  own  real  estate  in  said 
district  individually,  are  they  each  entitled  to 
be  counted  twice  as  petitioners  aslcing  for 
the  creation  of  such  improvement  district? 
No ;  they  should  each  be  counted  but  once. 

[11]  9.  Should  the  name  of  a  petitioner  be 
counted  as  part  of  the  required  70  per  cent, 
when  he  was  at  the  time  a  nonresident  of 
the  state?    No. 

[12]  10.  Should  a  name  be  counted  when 
placed  on  the  petition  60  days  after  it  has 
been  filed  and  acted  upon  by  the  munldpall- 
ty?    No. 

[18, 14]  If  a  husband  and  wife,  residents  of 
such  district,  each  has  separate  property  and 
sign  the  petition,  they  must  each  be  counted 
as  a  petitioner.  Residents  of  such  district 
who  are  temporarily  absent  and  have  not  es- 
tablished a  residence  in  any  other  place,  hav- 
ing real  estate  in  such  district,  are  compe- 
tent to  sign  such  petition. 

[tS]  It  appears  that  three  persons  who 
signed  the  petiticm  afterward  signed  the  pro- 
test The  petition  was  filed  on  May  3,  1015, 
and  referred  to  the  committee  which  reported 
on  It  on  May  12th.  The  ordinance  of  inten- 
tion was  then  passed  and  published  on  July 
9th,  and  the  protest  signed  by  the  three  per- 
sons above  named,  with  others,  was  present- 
ed to  the  city  council  on  July  23,  1916.  It 
win  thus  be  seen  that  after  the  city  council 
had  assumed  Jurisdiction  of  the  matter  and 
had  acted  on  said  petition,  and  those  names 
had  been  counted  by  the  council  In  determin- 


ing the  suffldeney  thereof,  it  was  too  late  for 
them  to  withdraw  from  the  petition,  as  they 
attempted  to  do.  They  had  a  right  to  with- 
draw their  names  from  the  i>etition  at  any 
time  before  the  council  passed  the  ordinance 
of  intention,  but  not  afterward.  As  touch- 
ing upon  this  question,  see  Territory  t.  Veal, 
Mayor,  16  N.  M.  340,  117  Pac.  846,  35  L.  R. 
A.  (N.  S.)  1113,  and  note. 

After  striking  from  said  petition  all  Illegal 
names  that  might  be  on  it,  t^e^e  were  at 
least  70  per  cent  of  the  resident  legal  sign- 
ers of  the  petiti(Hi  who  had  signed  it. 

We  therefore  conclude  that  the  action  of 
the  dty  council  must  be  affirmed,  and  it  la  so 
ordered,  and  the  alternative  writ  heretof<K« 
issued  is  quashed,  and  the  peremptory  writ 
denied.  Costs  are  awarded  to  the  .defend- 
ants. 

BUDGB  and  MORCAN,  JJ.,  conoor. 


STATE  V.  MOX  MOX. 
(Supreme  Court  of  Idaho.    Nov.  1,  1915.) 

1.  Ckiminai.  Law  ®=9ll59  — Vkbdiot  —  Evi- 
dence. 

Where  there  is  lubBtantial  conflict  in  the 
evidence,  and,  taken  as  a  whole,  it  is  suffi- 
cient to  sastain  the  verdict,  a  Judgment  based 
thereon  will  not  be  disturbed  upon  appeal. 

[Ed.  Note. — For  other  cases,  see  Criminal 
I>ftw.  Cent  Dig.  8}  3074-8083;  Dec.  Dig.  «=» 
1159.] 

2.  AsSAOTT  A  WD  Battery  «=>92  —  Assaui.t 
WITH  Dbadlt  Weapon  —  Btjfficienct  of 
Evidence. 

The  evidence  in  this  case  eramined,  and 
held  to  be  sufficient  to  support  the  verdict 

[Ed.  Note. — For  other  cases,  see  Assaalt  and 
Battery,  C!ent  Dig.  Si  137-130;  Dec.  Dig.  «=» 
92.] 

3.  Crihtnal   Law   <e=>655   —   Rkuabkb   bt 

JUDOE. 

Certain  remarks  made  by  the  judge  during 
the  trial  held  not  prejudidal  to  the  rights  of 
the  appellant 

[Ed.  Note.— -For  other  cases,  see  Criminal 
Law,  Cent.  Dipr.  !{  1620-15^,  1627,  1536; 
Dec.  Dig.  «=>656.] 

4.  Witnesses    «=»270— Choss-Examinaxion— 

DiBCBETION. 

The  extent  of  cross-examination  upon  col- 
lateral and  immaterial  matters  is  largely  within 
the  discretion  of  the  trial  judge,  and  it  is  not 
error  to  limit  the  investiffttion  to  the  issues 
involved. 

[Ed.  Note.— For  other  cases,  see  Witnesaeg, 
Cent  Dig.  {{  926,  955-067;  Dec.  Dig.  <3=3 
270.] 

6.  Assault  and  Battebt  «s»67  —  Bbsist- 

ANCE  to    IlXSaAL  ABSBST— USl   OF  FOBCB. 

In  order  to  justify  the  use  of  force  by  one 
seeking  to  avoid  an  illegal  arrest,  or  in  seeking 
to  free  himself  from  it,  force  must  be  necessary, 
and  the  person  arrested,  or  sought  to  be  arrest- 
ed, is  not  justified  in  using  more  force  than 
enough  to  protect  himself  and  to  prevent  the 
infliction  upon  him  of  bodily  injury. 

[Ed.  Note. — For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  g{  96,  97;  Dec.  Dig.  «s> 
67.] 
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6.  AaSATTLT  ARD  Baixebt  ^»96  —  CsnaiTAi. 
Law  9s>761,  767  —  Abbebt  fob  A88aui.t 
WITH  Dbadi,t  Wbapow— Instrdctionb. 
The  inatroctioiis  given  by  the  trial  judge 
to  the  Jui7  examined  and  approved. 

[Ed.  Mote. — For  other  cases,  see  Assault  and 
Battew,  Cent  Dig.  §8  142-150 ;  Dec.  Dig.  «=> 
96;  Criminal  Law,  Cent.  Dig.  Ig  1781,  1738, 
1764-1764,  1771,  1795,  1863;  Dec.  Dig.  «=» 
761,  767.] 

Appeal  from  District  Court,  Nes  Peroe 
Connty;  Edgar  O.  Steele,  Judge. 

Thomas  Mox  Mox  was  convicted  of  ash 
sault  with  a  deadly  weapon,  and  appeals. 
Affirmed. 

Clay  McNamee  and  James  L.  Ham,  both 
of  Lewlston,  for  appellant.  J.  H.  Peterson, 
Atty.  Oen.,  T.  C.  Coffin  and  Herbert  Wing, 
Asst '  Attys.  Gen.,  and  Henry  S.  Oray,  Co. 
Atty.,  of  Lewlston,  for  the  State. 

MORGAN,  J.  The  appellant  was  convicted 
of  the  crime  of  assanlt  with  a  deadly  weap- 
on, and  has  appealed  to  this  court  ^om  the 
Judgment  pronounced  against  him  and  from 
the  order  of  the  trial  court  denying  his  mo- 
tion for  a  new  trial. 

It  appears  from  the  record  that  on  the 
night  of  March  9, 1914,  James  P.  Welch,  who 
was  constable  of  Arrow  precinct,  Nez  Peroe. 
county,  received  information  by  telephone 
that  appellant,  who  is  a  Nez  Perce  Indian, 
was  intoxicated  and  had  beaten  his  mother 
and  had  driven  her  from  home,  and  the  of- 
ficer was  requested  to  place  him  under  ar- 
rest. Accordingly  he,  in  company  with  his 
son-in-law,  went  to  the  residence  of  a  rela- 
tive of  appellant,  where  the  mother  was  stay- 
ing for  tlie  night,  and  from  there  to  a  bouse 
where  appellant  and  his  wife  were  sleeping 
aud,  being  unable  to  awaken  the  occupants 
of  the  hou&e  or  to  gain  admission  through 
the  door,  the  constable,  his  son-in-law,  and 
an  Indian  who  was  with  them  raised  a  win- 
dow and  entered  the  house;  that  the  officer 
placed  appellant  under  arrest,  and  took  Into 
his  possession  a  bottle  of  alcohol  which  he 
found  there. 

It  further  appears  that  at  the  time  the  ar- 
rest was  made  the  appellant  offered  neither 
protest  nor  resistance;  that  the  officer  and 
bis  sou-ln-law  took  appellant  and  his  wife 
to  a  point  on  the  Northern  Pacific  Railway 
known  as  Arrow  Junction,  where  the  son-in- 
law  left  the  other  parties,  and  that  during 
the  remainder  of  the  night  the  officer  kept 
watch  while  the  prisoner  and  his  wife  slept. 
Early  the  next  morning,  according  to  the 
constable's  testimony,  appellant  asked  per- 
mission to  get  a  drink  from  the  creek,  and 
wliile  at  the  creek  appellant  attacked  and 
overpowered  him,  and,  with  the  aid  of  the 
woman,  took  from  him  the  bottle  of  alcohol 
and  his  revolver,  and,  by  pointing  the  loaded 
weapon  at  him,  drove  him  up  the  railroad 
track  a  distance  of  about  a  mile  to  a  thicket 
of  brush,  which  he  required  him  to  enter. 
The  witness  further  testified: 


"I  told  him,  I  says;  Ton  are  taking  me  up 
to  mnrder  me?  These  people  will  come  and  get 
yon  if  you  do.'  He  was  more  quiet  then.  He 
held  me  there  until  7  o'clock  or  after,  and  then 
he  told  me  to  come  back." 

Appellant  and  his  wife  tell  a  differeot 
story  of  what  transpired  while  the  parties 
were  at  Arrow  Junction  and  thereafter. 
They  testified  that  in  the  morning  the  con- 
stable gave  each  of  them  two  drinks  of  alco- 
hol from  the  bottle,  and  took  two  drinks  him- 
self, and  that  while  the  officer  was  taking  a 
drink  from  the  creek  appellant,  noticing  that 
he  was  in  an  intoxicated  condition,  and  fear- 
ing he  would  do  damage  with  the  weapon, 
removed  the  revolver  from  bis  pocket,  ex- 
tracted the  cartridges  from  it,  and  retained 
it  in  his  possession;  that  the  officer  then 
voluntarily  accompanied  them  a  part  of  the 
way  toward  their  home,  and  that  no  assault 
was  made  upon  him;  also  that  they  had 
some  more  drinks  together  from  the  bottle, 
and  that  the  constable  was  considerably  un- 
der the  Influence  of  liquor.  Certain  other 
Indians  testified  to  having  seen  the  officer 
early  in  the  morning,  and  that  he  was  in- 
toxicated. 

The  officer  denied  that  he  drank  any  liq- 
uor, and  certain  witnesses,  one  of  them  the 
sheriff  of  the  county,  who  saw  him  early  in 
the  morning,  testified  that  they  were  unable 
to  detect  any  trace  of  intoxicating  Uquor 
about  him. 

[1]  The  evidence  is  very  conflicting,  and 
it  Is  urged  by  appellant  that  it  is  insufficient 
to  support  the  verdict  The  rule  is  well  set- 
tled in  this  state  that,  where  there  is  a  sub- 
stantial conflict  in  the  evidence,  and,  taken 
as  a  whole,  it  is  sufficient  to  sustain  the  ver- 
dict, a  Judgment  based  thereon  will  not  be 
disturbed  upon  appeal.  Montgomery  v.  Gray 
(on  rehearing)  26  Idaho,  5S5,  144  Pac.  646, 
and  cases  there  cited;  State  v.  Hopkins,  26 
Idaho,  741,  145  Pac.  1095;  Price  v.  North 
Am.  Ace.  Ins.  Co.,  152  Pac.  805. 

[2]  In  this  case  there  is  amide  evidence  to 
support  the  verdict 

[8]  The  appellant  contends  that  the  trial 
Judge  committed  error  by  certain  remarks 
he  made  during  the  trial,  and  that  the  legit- 
imate scope  of  cross-examination  was  curbed 
and  denied.  It  appears  from  the  record  that 
during  the  cross-examination  of  the  witness 
Welch,  after  it  had  been  shown  that  appel- 
lant and  hljs  wife  slept  while  at  Arrow  Junc- 
tion, and  that  they  had  no  blankets,  but  used 
some  old  shawls  for  covering,  the  following 
occurred: 

"Q.  What  was  the  condition  of  the  weather, 
as  to  being  cold  or  otherwise? 

"The  Court:  Mr.  Welch  is  not  on  trial  in 
this  case ;  Tom  Moz  Moz  is  on  trial.  The  ques- 
tion is  whether  he  assaulted  him  at  Arrow 
Junction." 

It  Lb  urged  that  these  remarks  were  in  the 
nature  of  a  rebuke  to  counsel  for  appellant ; 
that  the  court  thereby  virtually  said  to  the 
Jury  that  counsel  were  "pettifogging,"  and 
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were  not  attempting  to  defend  their  client, 
trat  were  attempting  to  substitute  the  pros- 
ecuting witness  for  the  defendant. 

While  no  objection  was  made  to  the  ques- 
tion by  counsel  for  respondent,  and  the  rec- 
ord does  not  disclose  any  conduct  upon  the 
part  of  counsel  for  appellant  which  merited 
rebuke,  we  cannot  infer  from  anything  In  the 
record  that  the  trial  Judge  Intended  the  re- 
mark as  a  rebuke.  It  rather  appears  to  ua 
that  It  was  a  manifestation  of  a  desire  upon 
his  part  to  confine  the  proceedings  to  the  real 
point  In  Issue  and  to  expedite  the  trlaL  We 
do  not  find  that  the  remark  above  quoted 
was  prejudicial  to  the  rights  of  the  appel- 
lant, nor  that  the  trial  Judge  committed  er- 
ror In  making  It 

[4]  The  extent  of  cross-examination  upon 
collateral  or  Immaterial  matters  is  largely 
within  the  discretion  of  the  trial  Judge,  and 
It  cannot  be  said  that  the  court  in  this  case 
committed  error  in  limiting  counsel  for  the 
appellant  in  the  cross-examination  of  re- 
spondent's witness,  since  such  limitation  was 
intended  to  confine  the  Inrestigatlon  to  the 
Issues  Involved.  Just  v.  Idaho,  eta,  Co.,  16 
Idaho,  639,  102  Pac.  881,  133  Am.  St.  Rep. 
140;  State  v.  ReUly,  25  N.  !>.  339,  141  N.  W. 
720;  Oatzemeyer  v.  Peterson,  68  Neb.  832, 
94  N.  W.  974;  Rand  v.  Newton,  6  Allen  (88 
Mass.)  38. 

La]  The  remaining  assignments  of  error, 
which  we  deem  necessary  to  be  considered  in 
order  to  reach  a  decision  of  this  case,  relate 
to  the  Instructions  given  to  the  Jury  and  to 
certain  instructions  requested  by  appellant 
which  the  court  refused  to  give.  One  por- 
tion of  the  instructions  given  particularly 
complained  of  is  as  follows: 

"I  instruct  you,  gentlemen, .  that  a  constable 
is  a  peace  officer,  and  that,  when  a  peace  officer 
has  reasonable  cause  to  believe  that  a  crime  i* 
being  committed  or  about  to  be  committed  by 
some  other  person,  he  has  the  right  and  it  is 
hia  duty  to  endeavor  to  stop  the  commission  of 
the  crime,  and  apprehend  the  person  who  has 
committed  or  is  about  to  commit  the  crime, 
regardless  of  whether  he  has  a  warrant  in  liis 
possession  or  not." 

It  is  urged  that  this  is  error:  First,  In 
that  it  assumes  that  appellant  had,  prior  to 
his  arrest,  committed  a  crime  or  that  he  was 
engaged  in  committing  one  at  that  time ;  sec- 
ond, in  that  it  assumes  that  a  person  may  be 
arrested  without  a  warrant  for  a  i>ast  mis- 
demeanor not  committed  in  the  presence  of 
the  oflicer  performing  the  arrest 

As  we  view  tlils  Instruction,  it  Is  not  sub- 
ject to  these  objectlona  It  does  not  assume 
that  appellant  was,  at  the  time  of  his  arrest 
engaged  In  the  commission  of  a  crime,  nor 
that  he  had  committed  one  prior  thereto.  It 
does  advise  the  Jury  as  to  the  duty  of  a 
peace  officer  when  he  has  reasonable  cause 
to  believe  a  crtme  Is  being  committed,  or  Is 
about  to  be  committed,  and  that  tliis  duty 
devolves  upon  him  whether  he  Is  correct  In 
his  belief  or  not.  It  does  not  assume  the 
law  to  be  that  a  person  may  be  legally  ar- 


rested without  a  warrant  for  a  past  misde- 
meanor not  committed  in  the  presence  of  the 
officer  performing  the  arrest  but  It  tends 
to  Instruct  the  Jury  that  If  the  constable 
had  reasonable  cause  to  believe  apitellant 
was  committing,  or  waa  about  to  commit  a 
crime,  it  was  his  duty,  without  a  warrant  to 
endeavor  to  prevent  him  from  committing 
It  and  to  arrest  him,  even  though  be  had 
completed  the  offense  before  he  oould  be  pre- 
vented from  BO  doing. 

Another  portion  of  the  Instntctlons  espe- 
cially complained  of  Is  as  follows: 

"I  instruct  yon  also  that  it  is  a  crime  under 
the  laws  of  this  state  for  any  one  to  sell  or 
furnish  to  an  Indian  intoxicating  liquors,  and 
I  instruct  you  that,  when  a  peace  officer,  such 
as  a  constable,  hears  that  an  Indian  has  in- 
toxicating liquors,  and  is  breaking  the  peace, 
that  it  is  the  dn^  of  such  peace  officer  to  en- 
deavor to  atop  such  violations  of  the  law,  and, 
while  a  i>eace  officer  may  not,  without  a  war- 
rant break  into  buildings,  unless  the  crime  is 
being  coumitted  at  that  particular  time,  yet 
after  it  has  been  done,  and  after  he  has  so 
entered,  and  after  the  person  has  been  taken  in- 
to the  custody  of  the  officer,  the  person  so  taken 
into  custody  has  no  right  to  assault  the  officer, 
and,  if  he  does  so  assault  him,  he  Is  guilty  of 
a  crime." 

Counsel  for  appellant  earnestly  urges  that 
this  portion  of  the  Instructions  Is  to  the  ef- 
fect that,  no  matter  how  unlawful  the  ar- 
rest may  have  been,  appellant  was  not  there- 
after at  liberty  to  oppose  force  with  force  In 
order  to  prevent  being  detained  in  custody. 

We  cannot  concur  In  this  conclusion.  As 
we  view  It  this  Instruction,  applied  to  the 
facts  of  this  case,  advised  the  Jury  that,  even 
though  the  officer  exceeded  his  authority  In 
entering  appellant's  house  In  the  nighttime, 
and  In  arresting  him  without  a  warrant 
after  appellant  had,  without  protest  or  ob- 
jection, submitted  to  arrest,  if  he  became  the 
aggressor  and  committed  an  assault  upon 
the  officer,  he  was  guilty  of  a  crime.  Viewed 
In  this  light  the  Instruction  is  not  open  to 
objection. 

[6]  It  must  be  borne  in  mind  that  In  or- 
der to  justify  the  use  of  force  by  one  seeking 
to  avoid  an  illegal  arrest,  or  in  seeking  to 
free  himself  from  it  force  must  be  neces- 
sary, and  that  the  person  arrested,  or  sought 
to  be  arrested,  Is  not  Justified  la  using  more 
force  than  enough  to  protect  himself  and  to 
prevent  the  infliction  upon  him  of  bodily  In- 
Jury.  Assuming  that  the  officer  committed 
a  trespass  and  an  assault  upon  api)ellant 
when  the  arrest  was  made,  his  right  did  not 
then  nor  thereafter  extend  beyond  the  well- 
known  rule  of  self-defense. 

It  is  said  In  case  of  State  ▼.  Oum,  68  W. 
Ta.  105,  69  S.  E.  463,  33  L.  R.  A.  (N.  S.)  150, 
quoting  the  syllabus: 

"If  an  attempted  arrest  be  nnlawfuli  the  par- 
ty sought  to  be  arrested  may  use  such  reason- 
able force,  proportioned  to  the  injury  attempted 
upon  him,  as  is  necessary  to  effect  his  escape, 
but  no  more;  and  he  cannot  do  this  by  using 
or  offering  to  use  a  deadly  weapon,  if  he  has 
no  reason  to  apprehend  a  greater  injury  than 
a  mere  unlawful  arrest  Instructions  to  the 
jury  not  so  limited  were  properly  refused." 
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The  Instrnctlons  given  to  tbe  jniy  correct- 
ly stated  the  law  applicable  to  the  case. 

Finding  no  error  In  the  record,  the  Jade- 
ment  of  the  trial  court  is  affirmed. 

SULUVAN,  a  J.,  and  BUDGB,  J.,  oon- 
car. 


PRIOR  V.  NORTH  AMERICAN  AOOIDBNT 
INS.  CO. 

(Supreme  Court  of  Idaho.    Oct  28^  1915.) 

1.  Appkal  and  Bbbob  «=»1001  —  Veedict — 
confucttno  e^7idenc1e. 

ttetd,  that  in  this  case  the  court  did  not 
OT  in  snataining  the  objection  to  the  admission 
of  certain  testimony  offered  hy  the  appellant 
during  the  trial;  or  In  refusing  to  sustain  ap- 
pellant's motion  for  nonsuit  at  the  close  of  re- 
SHtndent's  case  and  that  the  evidence  is  suffi- 
ent  to  sustain  the  verdict  and  the  judgment. 
(Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |S  3922,  S928-3834;  Dec. 
Dig.  «8=9l001.] 

2.  iRanRANCE  «=>375,  392  —  Fobixitube  — 
Waiver— AuTHOMTT  of  Aqkrt. 

Where  a  contract  of  insurance  provides  that 
"the  acceptance  of  any  renewal  premium  shall 
be  optional  with  the  company,  and  if  a  past-due 

gronium  shall  be  accepted  by  the  company  or 
y  a  branch  office  of  the  company,  or  by  any 
duly  authorized  a^ent  of  the  company,  such 
acceptance  shall  reinstate  the  policy  in  full  as 
to  disability  resulting  from  accidental  bodily 
injuries  thereafter  sustained,"  and  where  the 
jury  find  that  an  agent,  who  is  authorized  to 
receive  premiums,  thus  being  endowed  with  au- 
thority to  waive  a  forfeiture  for  nonpayment, 
accepts  a  prnnium,  such  acceptance  constitutes 
a  waiver  by  the  company  of  the  forfeiture. 
Whether  the  company  had  knowledge  of  the 
payment  or  not  would  be  immaterial,  providing 
the  payment  of  the  premium  was  actually  made 
to  its  authorized  agent 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  If  94S-051.  966-966,  1041-1066, 
1068-1070;   Dec.  Dig.  <8='876,  .192.] 

8.  Inbubance   «=»S59   —   Pbooi'   of   Losb- 
Waiver— Denial  of  Liabilitt. 

Proof  of  loss  is  made  for  the  sole  benefit 
of  the  insurance  company,  which  it  may  waive. 
Thus,  upon  receiving  an  unqualified  refusal  to 
pay,  based  upon  a  denial  of  liability  on  the  part 
of  the  company,  being  e(^uivalent  to  a  waiver  of 
proof  of  loss,  a  beneficiary  would  be  justified 
In  believing  that  the  rendition  of  proof  would 
be  useless.  And  such  beneficiary  as  plaintUt 
diould  not  be  required  to  go  farther  than  to  es- 
tablish an  absolute  denial  of  responsibility  and 
an  unqualified  refusal  to  pay  by  the  insurance 
company,  in  order  to  maintain  an  action  upon 
the  policy. 

[Ed.  Note. — ^For  other  cases,  see  Insurance, 
Cent  Dig.  a  1391.  1392;    Dec.  Dig.  «=>569.] 

4.  CoBTs  9=>184— Taxation— WiTNEBSKS. 

Heii,  that  after  an  examination  of  the  re- 
spective afiidavits  made  by  counsel  for  the  ap- 
pellant and  respondent  in  view  of  the  weakness 
of  the  showing  made  by  the  appellant  as  to  the 
reason  for  the  attendance  of  tiic  witnesses,  and 
the  strength  of  the  counter  ebowing  by  the 
respondent  the  court  did  not  err  m  taxing 
costs  in  this  action. 

[B<d.  Note.— For  other  cases,  see  Costa,  Cent 
IMg.  H  715-786;  De&  Dig.  «=>1&1.] 

Appeal  from  District  Conrt,  Idaho  County ; 
EJdgar  C.  Steele,  Judge. 


Action  by  Anna  Price  against  the  North 
American  Aoddent  Insurance  Company.  From 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

A.  S.  Hardy,  ci  GrangevUle,  for  appellant. 
M.  Reese  Hattabangh  and  B.  Anger,  both  of 
GrangevUle,  for  respondent 

BUDGE,  3.  This  Is  an  action  commenced 
by  the  respondent  Anna  Price,  beneficiary,  as 
plaintiff,  against  the  appellant  North  Amer- 
ican Accident  Insurance  Company  as  defend- 
ant, to  recover  $700,  for  the  accidental  death 
of  her  son  Forest  Price,  which  occurred  June 
9,  1918.  The  recovery  is  sought  under  the 
terms  of  an  accident  Insurance  policy  writ- 
ten by  the  apiiellant  company  insuring  the 
said  Forest  Price.  The  case  was  tried  on 
September  18,  1914,  resulting  In  a  verdict  for 
the  plaintiff,  npon  which  verdict  judgment 
was  duly  entered.  This  Is  an  appeal  from 
the  Judgment  and  from  the  order  of  the  court 
taxing  coats. 

The  appellant  relies  for  reversal  upon  sev- 
en aaaignments  of  error.  The  first  is  that 
the  conrt  erred  in  refusing  to  sustain  the  mo- 
tion of  defendant  for  a  nonsuit  made  at  the 
close  of  plalntUTs  case,  and  the  next  four. 
In  the  exclusion  of  testimony.  We  have  ex- 
amined each  of  these  assignments  of  error, 
and  find  no  merit  in  them.  The  sixth  specifi- 
cation Is  that  there  is  no  evidence  to  sustain 
the  verdict  and  Judgment  of  the  court,  and 
that  they  are  against  the  evidence. 

[11  The  policy  of  Insurance  upon  which 
this  action  is  based  was  issued  upon  the  ap- 
plication of  the  insured,  on  April  22,  1913. 
The  application  was  taken  by  the  agent  of 
the  appellant  company  In  the  regular  course 
of  business,  and  the  policy  was  found  among 
the  effects  of  the  insured  shortly  after  his 
death.  Upon  the  trial,  the  ai^llcatlon  for 
the  policy;  the  policy;  a  notice  containing 
the  names  and  addresses  of  the  agent  and 
the  Insured,  and  the  number  of  the  policy, 
and  providing: 

"First  premium  of  $8.00  must  be  paid  on  or 
before  June  1,  1913.  And  thereafter  on  or  be- 
fore the  Ist  of  each  succeedinc;  month  to  the 
above-named  collector,  or  to  A.  E.  Forrest, 
Sec'y,  217  La  SaUe  Street,  Chicago,  111.;" 

the  following  receipt: 

"$.<).  Lewiston,  Idaho,  June  6,  1913. 

"Recdved  from  Forrest  Price  $8.00  (Three 
Dcdlars)  for  policy  initial  payment  in  North 
American  Accident  Co. 

"Guy  Ohiesman,  Agt." 

and  a  letter,  Exhibit  D,  from  the  appellant 
company,  refusing  payment  on  the  policy  for 
the  reason  that,  according  to  the  records  of 
said  company,  it  expired  for  nonpayment  of 
premium  June  1,  1913 — were  all  introduced 
in  evidence  by  the  plaintiff  in  support  of  the 
allegations  of  the  complaint,  together  with 
proof  of  the  death  of  the  insured.  This 
policy  contains,  among  other  things,  the  fol- 
lowing conditions: 


^3»Far  other  caaaa  «M  game  toplo  and  KKT-N1IHBBR  In  all  Key-Numbered  DItasta  and 
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"The  acceptance  of  any  renewal  premiom  shall 
be  optional  with  tiie  company,  and  if  a  past- 
dne  premium  shall  be  accepted  by  the  company 
or  by  a  branch  office  of  the  company,  or  by 
any  duly  authorized  agent  of  the  company, 
such  acceptance  shall  reinstate  the  policy  in  full 
as  to  disability  resulting  from  accidental  bodi- 
ly injuries  thereafter  sustained.    •    •    * 

'This  policy,  provided  the  policy  fee  has  been 
paid  to  the  company  or  its  duly  authorized 
acent,  shall  take  effect  at  noon,  standard  time 
of  the  place  of  residmee  of  insured,  of  the  date 
hereof,  and  xhall  continue  in  force  only  so  long 
as  the  premiums  required  hereon  are  paid  on 
or.  before  nocai,  standard  time  of  the  place  of 
residence  of  the  insured,  of  the  first  day  of  each 
month  in  advance,  without  notice  to  the  com- 
pany at  its  home  office  in  Chicago,  Illinois,  or 
to  the  person  designated  in  writing  by  the  com- 
pany to  receive  them.    •    •    • " 

The  defendant  called  as  a  witness  Guy 
Cblesman,  the  agent  of  the  appellant  com- 
pany, who  wrote  the  application  and  the  pol- 
icy, and  who  testified,  substantially:  That 
the  Insured  approached  blm  while  he  was  at 
GrangevlUe,  and  that  he  had  some  talk  about 
a  previous  policy  which  Insured  claimed  to 
have  had  in  the  appellant  company,  written 
by  an  agent  named  King,  to  whom  he  paid 
the  initial  fee  or  payment,  usually  denomi- 
nated policy  fee,  of  $5,  for  which  he  claimed 
to  have  a  receipt;  that  after  some  talk,  the 
Insured  agreed  to  take  another  policy  in  the 
company,  and  It  was  understood  that  under 
the  rules  of  the  company  he  would  have  to 
make  the  Initial  payment  of  $5,  only  in  case 
he  had  never  been  previously  insured,  and  if 
he  had  been  previously  Insured,  that  the  in- 
itial payment  would  be  only  $3.  That  dt  was 
understood  that  Cblesman  should  write  the 
policy,  and  that  Price  was  to  look  up  this 
old  receipt  and,  In  case  he  found  it,  he  was 
to  pay  Cblesman  $3;  otherwise  he  was  to 
pay  $6.  That  Price  signed  the  written  ap- 
plication and  Cblesman  wrote  up  the  policy, 
which  was  thereafter  properly  executed  by 
the  home  office  of  the  company  and,  in  tbe 
absence  of  the  insured,  delivered  to  bis  fa- 
ther. That  afterwards  Cblesman  met  Pnlce 
on  the  train  going  from  Vollmer  to  Grange- 
vUle.  That  during  a  conversation,  Cblesman 
asked  Price  whether  he  found  his  receipt, 
and  Price  stated  he  had  not  looked  tor  it 
That  thereupon  Chleaman  advised  Price  that 
he  had  left  a  policy  for  him  at  the  livery 
bam,  and  Price  offered  to  pay  the  initial  fee 
if  he  would  tell  him  how  much  it  was,  and 
Cblesman  replied  that  the  amount  he  owed 
blm  depended  upon  whether  Price  had  found 
bis  receipt  from  King.  Thereupon  Price  paid 
him  the  initial  fee  of  |3,  and  Cblesman  gave 
blm  the  receipt  for  the  $3,  referred  to. 

Witness  Don.  ETlsher  was  called  by  the  de- 
fendant for  the  purpose  of  corroborating  the 
testimony  of  Cblesman,  and  testified,  among 
other  things,  that  he  overheard  the  deceased 
say  something  about  taking  out  a  policy  once, 
and  the  agent  had  lost  the  application,  and 
that  he  had  never  got  his  policy;  that  some- 
thing was  said  later  on  about  a  receipt,  but 
witness  could  not  state  the  exact  conversa- 
tion and  did  not  hear  it  alL 


r.  L.  Leonard  was  also  called  on  behalf 
of  the  defendant,  but  we  think  the  court 
properly  sustained  the  objection  made  to  his 
testimony  upon  the  ground  that  it  was  im- 
material. 

This  cause  was,  upon  the  facts  substantial- 
ly as  narrated  in  this  opinion,  submitted  to 
the  Jury,  who  were  properly  instructed  by 
the  court  as  to  the  law  governing  the  case. 
The  learned  Judge  In  his  instructions  direct- 
ed the  attention  of  the  Jury  to  the  contested 
questions  of  fact  and,  among  other  tblngs, 
said  to  them: 

"You  will  notice  that  by  the  conditiona  of  the 
said  policy,  he  [insured]  la  to  pay  a  policy 
fee  of  $5,  and  a  payment  of  $3  on  or  before 
the  1st  day  of  June,  1913,  and  ^  on  or  before 
the  first  of  each  month  taereaftar.  I  instruct 
you,  however,  that  if  the  said  fee  of  $3  was 
paid  after  the  1st  day  of  June,  1013,  t»  the 
said  company,  or  to  its  agent,  Guy  Ghiesman, 
and  it  was  acc^ted  by  the  said  Guy  Ghiesman 
as  such  premium,  and  was  so  accepted  prior  to 
the  death  of  tbe  said  Forest  Price,  it  would  be 
immaterial  that  the  said  amount  was  not  paid 
prior  to  the  1st  day  of  June,  1913,  but  was  so 
paid  afterwards,  if  you  find  audi  to  be  the 
fact    •    •    • 

"The  principal  question  for  yon  to  determine 
in  this  case  is  whether  this  93,  whidi  is  re- 
ceipted for  on  the  6th  day  of  June,  was  intended 
to  be  and  was  a  payment  for  tbe  premium  for 
the  month  of  June,  1913,  on  said  policy,  ov 
whether  it  was  a  payment  on  the  $5,  whitji,  by 
the  said  policy  mentioned,  was  to  be  paid  to  the 
said  company.  In  determining  this  question 
yon  will  ewtsider  every  fact  and  eircumatanoe 
liefore  you,  and  the  testimony  of  all  of  the  wlt- 
r.eases  bearing  up<»  tbe  same;  consider  the 
amount  shown  to  have  been  paid  at  that  time, 
and  whether  tbe  amoaBt  is  the  same  amomit 
provided  in  the  policy  shall  be  paid  as  the  pre- 
mium; consider  the  testimoiur  of  tbe  witness 
Chiesmfin,  with  reference  to  when  the  $5  was  to 
be  paid,  and  under  what  circumstances,  and 
vtbea  the  $3  was  to  be  paid  in  lieu  of  tlie  said 
$J5,  and  under  what  elrcamstancea;  conaidM' 
every  fact  and  circumstance  before  yon  bear- 
ing upon  the  question;  and,  if  you  find  that  the 
premium  for  the  month  of  June  was  not  paid, 
tiien  tiie  plaintiff  would  not  be  oatitled  to  re- 
cover, but  if  you  find  that  the  said  premium 
was  paid,  and  that  the  other  allegations  of  the 
complaint  are  true,  then  the  plaintiff  would  be 
entitled  to  recover." 

Upon  the  issues  thus  made  and  the  Instmc- 
tioDs  of  the  court  the  Jury  found  for  the 
plaintlfl  in  the  amount  prayed  for  in  the  com- 
plaint 

So  far  as  the  facts  are  concerned,  there  is 
a  substantial  conflict  in  the  evidence.  That 
being  true,  the  verdict  of  the  Jury  will  not 
be  disturbed  upon  appeaL  Montgomery  t. 
Gray,  on  rehearing,  26  Idaho,  585.  144  Pac. 
646. 

[2]  It  is  contended  by  counsel  for  the  ap- 
pellant that  there  is  no  evidence  to  show  that 
tbe  agent  Ghiesman  had  any  authority  to 
waive  a  forfeiture;  that  any  forfeiture  was 
in  fact  waived  by  the  company ;  that  any 
payment  was  made  which  would  be  a  waiver 
of  tbe  forfeiture,  or  that  the  company  ever 
had  any  knowledge  of  the  alleged  payment 
The  fact  that  Cblesman  had  authority  to  re- 
ceive payments  conferred  upon  him  power  to 
waive  a  forfeiture.  The  acceptance  of  a  pre- 
mium by  tbe  duly  authorized  agent  at  the 
Digitized  by  ^^jOOQIC 


Idah<« 


PRICE  T.  KORTH  AMERICAN  ACCIDENT  IKS.  CO. 


807 


cmnpany  eonstltntes  a  waiyer  by  tbe  com- 
pany of  the  forfeiture.  Whether  the  com- 
pany had  knowledge  of  tbe  payment  would 
be  Immaterial,  providing  the  payment  was 
actually  made  to  the  duly  authorized  agent 
of  tbe  company. 

The  jury  properly  found  that  the  $3  had 
been  paid  to  Cbiesman,  and  that  it  was  the 
premium  due  upon  the  policy  for  the  month 
of  June,  1913.  The  contract  of  Insurance 
specifically  provides  that: 

"The  acceptance  of  any  renewal  preminm 
shall  be  optional  with  the  cimipany,  and  if  a 
past-due  premium  shall  be  accepted  by  the  com- 
pany *  *  *  or  by  any  duly  authorized  agent 
of  the  company,  such  acceptance  shall  reinstate 
the  policy  in  fnU.    •    •    •" 

Therefore  the  payment  of  the  preminm  to 
the  duly  authorized  agent  of  the  appellant 
company,  and  the  acceptance  of  such  pay- 
ment, reinstated  the  policy,  and  the  company 
is  estopped,  under  its  contract  with  the  in- 
sured, to  raise  the  question  of  reinstatement 
of  the  policy. 

[S]  It  is  contended  by  counsel  for  appellant 
that  there  Is  no  evidence  that  any  proof  of 
loss  was  ever  made  to  the  company.  But  Ex- 
hibit D  is  a  letter  written  by  the  appellant 
company  to  the  beneficiary  under  the  p<tUcy, 
in  which  all  liability  of  the  company  under 
the  policy  Is  denied  for  nonpayment  of  pre- 
minm due  Jane  1,  1913.  Proof  of  loss  Is 
made  for  the  sole  benefit  of  the  insurance 
company,  which  it  may  waive.  Thus  upon 
receiving  an  unqualified  refusal  to  pay,  based 
upon  a  denial  of  Uablllty  on  the  part  of  the 
company,  being  equivalent  to  a  waiver  of 
proof  of  loss,  a  beneficiary  would  be  Justified 
in  believing  that  the  rendition  of  proof  would 
be  useless.  And  it  is  not  necessary  for  the 
plaintiff  to  go  farther  than  to  establish  an 
absolute  denial  of  responsibility  and  an  un- 
qualified refusal  to  pay  by  the  company,  in 
order  to  maintain  an  action  upon  the  policy. 
Boyd  V.  Cedar  Bapids  Ins.  Co.,  70  Iowa,  326, 
30  N.  W.  685. 

[4]  We  now  come  to  a  consideration  of  the 
seventh  assignm^it  of  error  relied  on  by  ap- 
pellant, viz.,  that  tbe  court  erred  in  denying 
the  defendant's  motion  to  strike  from  the 
plaintlfTs  cost  bill  tbe  following  items: 

Ed.  6.  Price,  1  day,  1  mile (  3  25 

I.  C.  Hattabaugh,  2  day.s,  38  miles 15  50 

A.  Soards,  2  days,  1  mile 6  25 

Louis  Howard,  1  day,  65  miles 19  25 

Clyde  Price,  1  day,  1  mile 8  25 

In  snpport  of  the  motion  for  the  allowance 
of  these  items  of  cost,  counsel  for  respondent 
filed  an  afildavit  in  which,  among  other 
things,  he  stated  that  Hattabaugh,  Soards, 
Howard,  and  Price  were  necessary  and  ma- 
terial witnesses  for  the  plaintiff,  for  tbe  rea- 
son that  the  defendant  in  its  answer  set  np 
a  second  and  separate  defense  to  the  plain- 
tiff's complaint  (this  second  defense  being 
upon  the  ground  that  the  decedent  and  in- 
sured had  changed  his  occupation  from  that 
given  in  the  application  for  the  insurance) ; 
that  defendant  abandoned  such  second  de- 
fense, and  his  Intention  to  do  so  was  not 


known  to  the  plaintiff  prior  to  the  trial  of 
this  cause;  that  plaintiff  expected  to  rebut 
the  testimony  to  be  given  by  defendant  In 
support  of  the  second  and  separate  defense 
by  the  witnesses  above  named,  with  the  ex- 
ception of  vTitness  Hattabaugh  who,  aflSant 
stated,  was  on  the  train  and  was  present  at 
the  conversation,  or  part  of  it,  had  between 
the  decedent  and  Chiesman,  and  who,  affiant 
further  stated,  was  formerly  insurance  com- 
missioner of  the  state  of  Idaho,  and  was 
and  Is  an  insurance  agent  and  experienced 
in  the  duties  and  responsibilities  of  agents 
of  insurance  companies,  and,  as  such,  could 
testify  as  to  the  authority  of  Chiesman  to 
act  in  the  premises;  that  by  reason  of  the 
defendant  virtually  abandoning  its  second 
separate  defense,  It  was  not  necessary  to  In- 
troduce rebuttal  evidence.  Counsel  for  tbe 
appellant,  In  support  of  Us  motion  to  tax 
costs,  makes  an  affidavit  in  which,  amcmg 
other  things,  he  says: 

"He  is  advised  by  Guy  Chiesman,  who  was  a 
witness  in  said  action,  that  I.  O.  Hattabaugh 
only  came  from  about  Vollmer,  Idaho,  and  end 
not  hear  any  of  the  conversation  between  said 
Chiesman  and  the  deceased.  Forest  Price,  and 
did  not  know  any  of  the  transaction  between 
them;  and  said  Hattabaugh  rude  on  tlie  same 
train,  but  did  not  sit  with  them,  and  did  not 
hear  the  conversation,  and  knew  no  fact  as  to 
the  said  cause  whatever." 

We  do  not  think  appellant  counsel's  affida- 
vit, based  upon  statements  made  by  Chies- 
man, Is  sufficient  to  overcome  the  affidavit  of 
counsel  for  respondent  It  is,  at  most,  hear- 
say evidence,  and  is  only  a  partial  denial  of 
the  affidavit  of  counsel  for  respondent  The 
action  of  the  court  In  allowing  costs  in  favor 
of  witness  Hattabaugh,  so  far  as  the  objec- 
tions raised  by  counsel  for  appellant  are  con- 
cerned, was  not  erroneous. 

Counsel  for  appellant,  farther  on  In  bis 
affidavit  states  that  witness  Lcuis  Howard 
lives  with  his  brother  Jack  Howard,  as  affi- 
ant Is  advised  and  believes,  and  that  he  knew 
only  the  same  facts  testified  to  by  his  broth- 
er, or  less  about  the  transaction,  if  he  knew 
anything.  We  are  aware  of  no  rule  that  de- 
prives a  litigant  of  the  right  to  subpcena  a 
witness  whose  fees  become  a  charge  against 
the  losing  party,  by  reason  of  the  fact  that 
he  is  living  with  a  brother  who  is  also  a  wit- 
ness In  the  case,  or  that  because  these  wit- 
nesses live  together  it  must  be  conclusively 
presumed  that  the  knowledge  of  one  with  ref- 
erence to  certain  facts  is  no  greater  than  the 
knowledge  of  the  other.  An  affidavit  which 
Is  made  upon  Information  and  belief  touching 
such  matters  Is  not  sufficient  to  overcome  the 
positive  affidavit  of  the  successful  party  to 
the  litigation  that  such  witness  was  a  mate- 
rial one,  and  that  the  disbursement  was  nec- 
essarily Incurred  In  the  action. 

We  have  examined  the  objections  made  to 
the  allowance  of  witness  fees  of  Soards  and 
Price,  and  find  no  merit  In  counsel's  conten- 
tion. 

The  Judgment  of  the  lower  court  and  the 

order  taxing  costs,  from  both  of(W] 
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uppeal  Is  prosecuted,  are  affirmed.    Costs  are 
awarded  to  respondent 

SUIiLIVAN.  C.  J.,  and  MORGAN,  J.,  con- 
car. 


BEAT.  T.  STATE.     (No.  A-2408.) 
(Criminal  Court  of  Appeals  of  Oklahoma. 
Nov.  20,  1916.) 

(Bpttahiu  ly  the  Court.) 

1.  CannNAi.  Law  9=»778  —  Instbttctions  — 
Pboof. 

It  is  error  for  the  trial  court  to  instruct 
the  jury  that,  where  the  state  makes  out  a  prima 
facie  case,  the  defendant  must  prove  the  facts 
upon  which  he  relies  for  an  acquittal  by  a  pre- 
ponderance of  the  evidence.  It  is  only  necessary 
for  the  defendant  to  raise  a  reasonable  doubt 
of  his  ^ilt. 

[EM.  Note. — EV>r  other  cases,  see  Criminal 
Law,  Cent.  Dig.  S$  1846-1852,  1854-1867, 
1960,  1967;    Dec.  Dig.  <8='778.] 

2.  Cbiuinai.  Law  Q=>1172— OBOxnrD  iob  Rs- 

VEBSAIr— InSTBUCTIOHS. 

If,  in  the  course  of  the  trial,  the  court  sub- 
mits to  the  jury  an  instruction  which  has  the 
effect  of  requiring  the  accused  to  establish  his 
innocence,  or,  any  other  material  fact,  beyond 
a  reasonable  doubt,  and  a  conviction  is  bad,  a 
reversal  will  follow  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §g  3128,  3154-3157,  3169- 
3163,  3169;   Dec.  Dig.  <S=>1172.] 

3.  IRTOXICATINO  LiQUOBS  «=>236— Pbosbcu- 
TioN  —  Unlawfttl  Intent  —  Pbiua  Facie 
Evidence— Pbobative  Eftbct. 

Under  a  provision  of  Act  of  191S,  e.  26,  de- 
claring that  the  keeping  in  excess  of  a  certain 
amount  of  intozicatine  liquors  shall  be  'prima 
facie  evidence  of  an  intention  to  convey,  sell, 
or  otherwise  dispose  of  such  liquors,'  evidence 
of  such  possession  is  sufficient  to  establish  the 
unlawful  intent,  unless  rebutted,  or  the  con- 
trary proved,  yet  it  does  not  make  it  obligatory 
upon  the  jury  to  convict  after  the  presentation 
of  such  proof,  but  such  evidence  is  competent 
and  sufficient  to  justify  a  jury  in  finding  a  de- 
fendant guilty,  provided  it  does,  in  effect  satis- 
fy them  of  his  guilt  beyond  a  reasonable  doubt 
[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  S§  300-322;  Dec.  Dig.  «=» 
236.] 

Appeal  from  Oonnty  Court,  BUls  County) 
A.  L  Squire,  Judge. 

Dawson  Beal  was  convicted  of  a  violation 
of  the  prohibitory  law  and  appeals.  Re- 
versed. 

O.  B.  Leedy,  of  Amett,  for  plaintiff  In  er- 
ror. R.  McMillan,  Asst  Atty.  Gen.,  for  the 
State. 

PER  CURIAM.  [1]  Plaintiff  In  error  was 
convicted  on  a  diarge  that  he  did  have  the 
possession  of  ilve  quarts  of  whisky  with  In- 
tent to  sell  the  same,  and  his  punishment  was 
fixed  at  a  fine  of  $50  and  confinement  in  the 
county  Jail  for  30  days.  From  the  judg- 
ment following,  rendered  on  the  19th  day  of 
December,  1914,  an  appeal  was  perfected  by 
filing  in  this  court,  on  February  22,  1915, 
a  petition  in  error  with  case-mad&  UlKin 
the  trial  the  court  instructed  the  Jury  in  part 
as  follows: 


"No.  2.  If  in  this  case  yon  helieTe  from  the 
evidence  that  the  defendant  at  the  time  and 
place  alleged  in  the  ioformation  had  possession 
of  more  than  four  quarts  of  whisky,  then  it 
is  your  duty  to  find  the  defendant  guilty  as 
charged  in  the  information,  unless  yon  further 
find  that  there  has  l>een  shown  by  the  evidence 
in  this  case  facts  or  circumstances  proving  that 
the  defendant  had  possession  of  such  liquor  for 
a  lawful  purpose." 

"No.  6.  In  this  case,  as  in  otiier  criminal 
cases,  the  defendant  is  presumed  to  l>e  innocent 
until  he  is  proven  guilty  by  the  state  beyond  a 
reasonable  doubt  and  before  you  can  find  the 
defendant  guilty  you  must  find  from  the  evi- 
dence that  the  state  has  proven  him  giUl^  l>e- 
yond  a  reasonable  doubt,  but  you  are  further 
instructed  that  if  the  state  has  proven  to  your 
satisfaction  beyond  a  reasonable  doubt  that  the 
defendant  had  possession  of  more  than  four 
quarts  of  whisky  at  the  time  and  place  alleged 
in  the  information,  then  the  state  has  furnished 
the  degree  of  proof  that  is  necessary,  and  all 
the  proof  that  u  necessary ;  unless  it  is  diown. 
by  the  evidence  that  such  possession  of  more 
than  four  quarts  on  the  part  of  the  defendant 
was  for  some  lawful  purpose." 

The  record  shows  the  following  objections 
made  and  exertions  taken: 

"At  this  time,  and  before  the  giving  of  the 
instructions  to  the  jury,  the  defendant  objects 
to  the  giving  of  instruction  No.  2  for  the  rea- 
son that  the  same  invades  the  province  of  th« 
jury,  casts  the  burden  upon  the  defendant  to 
prove  bis  innocence  of  the  crime  cliarged  or  the 
material  elements  thereof,  and  assumes  the  facts 
proven  which  are  not  in  the  evidence,  ct  war- 
ranted by  it,  and  that  said  instruction  is  not 
tlie  law  as  defined  by  the  Criminal  Court  of 
Appeals  regarding  prima  facie  evidence." 

And  objects  to  the  giving  of  instruction  No. 
6  for  the  reason  that  said  instruction  casts  the 
burden  upon  the  defendant  to  show  his  inno- 
cence of  the  crime  charged,  and  to  prove  to 
the  satisfaction  of  the  jury  that  he  is  not  guilty 
of  the  crime  charged  in  the  information  against 
him ;  that  said  instruction  invades  the  province 
of  the  jury,  is  prejudicial  to  the  rights  of  the 
defendant,  and  denies  the  defendant  a  fair  and 
Impartial  trial  by  invading  the  province  of  the 
jury." 

[91  The  Attorney  General  has  filed  a  con- 
fession  of  error,  ccmcedlng  that  the  objec- 
tions made  were  well  taken,  citing  Skiers  v. 
State,  11  cm.  Or.  688,  149  Pac  1071;  Coffee 
T.  State,  11  Okl.  Cr.  486, 148  Pac  680;  HavUl 
v.  State,  11  OkL  C5r.  483,  148  Paa  683;  Cow- 
herd T.  State,  T  OU.  Or.  1.  120  Pac  1021. 
There  can  be  no  doubt  that  the  confession  of 
error  should  be  sustained.  In  the  Oaffeo 
Oase  It  Is  held  that: 

"Under  a  provision  of  the  act  of  1913,  chap- 
ter 26,  declaring  that  the  keeping  in  excess  of 
a  certain  amount  of  intozicaQng  liquors  shall 
be  'prima  facie  evidence  of  an  intention  to 
convey,  sell,  or  otherwise  dispose  of  such  liquors,' 
evidence  of  such  possession  £s  sufficient  to  estab- 
lish the  unlawful  intent  unless  rebutted,  or 
the  contrary  proved,  yet  it  does  not  make  it 
obligatory  upon  the  jury  to  convict  after  the 
presentation  of  such  proof,  but  such  evidence 
IS  competent  and  sufficient  to  justify  a  jury  in 
finding  a  defendant  guilty,  provided  it  does  in 
effect  satisfy  them  of  his  guilt  beyond  a  rea- 
sonable doubt" 

[I]  In  the  Harai  Oase  it  Is  held  tlkat: 
"If  in  the  course  of  the  trial  the  court  submits 
to  the  jury  an  instruction  whidi  has  the  effect 
of  reqidrlng  the  accused  to  establish  his  inno- 
cence, or  any  other  material  fact  beyond  a  rea- 
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sonable  doubt,  and  a  conviction  la  bad,  a  rever- 
sal will  follow  on  appeal." 
In  the  Cowherd  Case  It  Is  held  that: 
"It  is  error  for  the  trial  court  to  instruct  the 
jury  that,  where  the  state  makes  out  a  prima 
facie  case,  the  defendant  must  prove  the  facta 
upon  which  be  relies  for  an  acquittal  by  a  pre- 
ponderance of  the  evidence.  It  is  only  neces- 
sary for  the  defendant  to  raise  a  reasonable 
doubt  of  bis  guilt." 

The  confession  of  error  is  sustained.    The 
Judgment  is  therefore  reversed. 


BOND  V.  STATE.    (No.  A-2422.) 

(Criminal  Court  of  Appeals  of  Oklahoma.    Nov. 

20,  1916.) 

(Bt/llahut  hy  the  OourtJ 

Baps  «=»83— Attekft  to  Comor— Irvobka- 

noil— Blements  or  OmNSE. 

To  constitute  a  good  charge  of  attempt  to 
commit  tbe  crime  of  rape  under  section  2803, 
Rev.  Laws  1910,  some  act  done  towards  the  com- 
mission of  the  crime  and  the  failure  must  be 
alleged,  and  it  is  also  necessary  to  allege  an  in- 
tent to  feloniously  have  sexual  intercourse  by 
committing  a  rape  as  defined  by  section  2414, 
Bev.  Laws  1910. 

[£>d.  Note.— For  other  eases,  see  Rape,  Cient 
Dig.  f  36 ;  Dec.  Dig.  «8=s33.J 

Appeal  from  Superior  Court,  Tulsa  Coun- 
ty;   M.  A  Breckinridge,  Judge. 

John  Bond  was  convicted  of  an  attempt  to 
commit  rape,  and  ai^>eals.    Reversed. 

T.  L.  Wallace,  of  Tulsa,  for  plaintiff  in 
error.  S.  P.  Freeling,  Atty.  Gen.,  and  R. 
McMillan,  Asst  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  Plaintiff  In  error,  John 
Bond,  was  tried,  convicted,  and  sentenced 
to  Imprisonment  In  the  penitentiary  for  the 
term  of  seven  years.  To  reverse  tbe  Judg- 
ment an  appeal  was  taken  by  filing  in  this 
court  on  March  17,  1915,  a  petition  in  error 
with  case-made. 

The  charging  part  of  the  Information  Is 
as  f  ollowsr: 

"Tbat  John  Bond  on  the  9tb  day  of  March,  A. 
D.  1914>  in  Tulsa  county,  state  of  Oklahoma, 
and  within  the  jurisdiction  of  this  court,  did  un- 
lawfully, willfully,  and  feloniously  attempt  to 
commit  the  crime  of  rape,  by  then  and  there  at- 
tempting to  have  sexual  intercourse  with  a  fe- 
male person,  not  the  wife  of  the  said  defendant, 
John  Bond,  to  wit,  Maurine  Dawson,  a  female 
under  the  age  of  sixteen  years,  with  the  intent 
then  and  there  upon  the  part  of  the  said  defend- 
ant to  have  unlawful  sexual  intercourse  with  the 
said  Maurine  Dawson,  contrary  to,"  etc. 

Upon  arraignment  the  defendant  demurred 
to  tbe  Information  on  the  grotmd  "that  the 
facts  stated  do  not  constitute  a  public  of- 
fense." The  demurrer  was  overruled  and  ex- 
ception taken.  The  Attorney  General  has 
filed  the  following  confession  of  error: 

"This  is  an  information  for  attempted  rape. 
Stripped  of  verbiage,  it  simply  charges  that  the 
defendant.  John  Bond,  'attempted  to  commit  a 
rape'  bv  'attempting  to  have  sexual  intercourse 
with  Maurine  Dawson.'  No  facts  constituting 
the  offense  are  set  forth  so  that  the  defendant 


and  the  court  may  know  with  what  proof  th* 
allegations  of  the  Information  are  to  be  met. 

"An  'attempt'  is  a  trial,  or  endeavor,  or  an  ef- 
fort to  gain  a  point;  particularly  applied  to 
an  unsuccessful  endeavor.  See  Webster's  Dic- 
tionary. Bishop  says  (vol.  1,  §  728):  'An  at- 
tempt is  an  intent  to  do  a  particular  thing 
which  the  law  has  declared  to  be  a  crime,  con- 
pled  with  an  act  toward  the  doing.' 

"All  our  authorities  hold  that  this  act,  or 
these  acts,  must  be  pleaded.  See  Williams  t. 
State,  10  OkL  Cr.  336  [136  Pac  699] ;  Hogan 
V.  State  [60  Fla.  86],  39  South.  466 ;  State  v. 
Yarborough,  77  N.  0.  524 :    Thompson  v.  Peo- 

Sle,  96  III.  161 ;  State  v.  Frailer  [63  Kan.  87J 
8  Pac.  68  [42  Am.  St.  Rep.  274] ;  State  v. 
RuBseU  [64  Kan.  7981,  68  Pac.  615:  [Kinning- 
ham  V.  State]  119  Ind.  332,  21  N.  B.  MI; 
[State  V.  Wilson]  30  Conn.  500;  P.  4  P.,  S-98; 
17-663  :  Wharton's  Criminal  Law,  {  227 ;  Kel- 
ly's Crim.  Prac.  i  5;  3  Bishop's  New  Orim. 
Prac.  I  81 ;   Chitty's  Grim.  Law,  §  815. 

"While  there  is  some  Uttle  discord  in  the  au- 
thorities, the  rule,  we  think,  is  well  established 
that  in  all  classes  of  'attempted  crimes'  the  facts 
and  elements  constituting  that  attempt  must  be 
set  forth  in  the  pleading.  We  therefore  confess 
error  in  the  above  cause." 

Our  Penal  Code  provides: 

"Any  person  who  attempts  to  commit  any 
crime,  and  in  such  attempt  does  any  act  toward 
the  commission  of  such  crime,  but  fails,  or  is 
prevented  or  intercepted  in  the  perpetration 
thereof,  is  punishable,  where  no  provision  is 
made  by  law  for  the  punishment  of  such  at- 
tempt, as  follows."    Section  2803,  Rev.  Laws. 

Construing  this  section  in  the  case  of  Wil- 
liams V.  State,  10  Okl.  Cr,  336,  136  Pac.  699, 
this  court  held: 

"To  constitute  a  good  charge  of  attempt  to 
commit  the  crime  of  rape  under  section  2803, 
Rev.  Ivaws,  some  act  done  towards  the  commis- 
sion of  the  crime  and  the  failure  must  be  alleged, 
and  it  is  also  necessary  to  allege  an  intent  to  fe- 
loniously have  sexual  intercourse  by  committing 
a  rape  as  defined  by  section  2414,  Rev.  Laws." 

We  are  of  opinion  that  the  confession  of 
error  was  well  founded  and  should  be  sus- 
tained. It  also  appears  from  an  examina- 
tion of  the  record  that  the  evidence  Is  not 
sufficient  to  support  tbe  verdict 

The  Judgment  Is  therefore  reversed. 


SDUilNS  T.  STATE.     (No.  A-2398.) 

(Criminal  Court  of  Appeals  of  Oklahoma.    Nor. 

23,  1916.) 

(ByUalnu  by  the  OourtJ 
Griminai,  Luhw  «=>1182  — Appeal  — AmBM- 

ANCE. 

When  an  appeal  is  taken  to  this  court  from 
a  Judgment  of  conviction  in  a  trial  court,  sucb 
appeal  must  be  duly  and  diligenUy  prosecuted; 
otherwise,  a  motion  to  affirm  for  failure  to 
prosecute  will  be  sustained. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  8203-8214;  Dec.  Dig.  «=» 
1182.] 

Appeal  from  Gbonty  Court,  Pottawatomie 
County;  Hal  Johnson,  Judge; 

Noah  Sullins  was  convicted  of  violating 
the  prohibitory  law,  and  appeals.    Affirmed. 

O.  A.  Ontcelt,  of  Tecumseh,  for  plaintiff  In 
error.  R.  McMillan,  Asst  Atty.  Gen.,  tat 
the  State; 
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ARMSTROKG.  J.  The  plaintiff  In  error, 
Noah  SulUns,  was  convicted  at  the  November, 
1914,  term  of  the  county  court  ot  Pottawa- 
tomie county,  on  a  charge  of  unlawfully  con- 
veying Intoxicating  liquor  from  one  place  In 
said  county  to  another  place  therein,  and 
his  punishment  fixed  at  a  fine  of  $100  and 
Imprisonment  In  the  county  jail  for  a  period 
of  30  days.  The  appeal  was  duly  lodged  In 
this  court  upon  the  10th  day  of  February, 
1015,  and  the  cause  properly  assigned  for 
submission  on  the  3d  day  of  November,  1915. 

No  briefs  were  filed  upon  behalf  of  the 
plaintiff  in  error  and  no  appearance  made  for 
oral  argument  Upon  motion  of  the  Attorney 
General,  the  judgment  of  the  trial  court  la 
affirmed  on  the  ground  that  the  appeal  has 
been  abandoned,  and  no  effort  made  on  be- 
half of  plaintiff  in  error  to  prosecute  dili- 
gently as  required  by  law.  Mandate  Is 
ordered  forthwith. 

DOYIiBi  P.  J.,  concurs.  FURMAN,  J., 
absent 


WOODLAND  V.   STATE.     (No.  A-2388.) 
(Criminal  Court  of  Appeals  of  Oklahoma.    Nov. 
23,  1916.)   , 

(ByUahu*  hy  t)te  Court.) 
CmuivKL  Law  9s>1131— Disiobsai.  or  Ap- 
peal—Grounds— Paedoh. 

When  the  pardoning  power  extends  clem- 
ency in  the  form  of  permanent  j)aro]e  or  pardon, 
subsequent  to  the  appeal  bems  perfected  in 
tliis  court,  the  appeal  should  be  dismissed  with- 
out consideration,  upon  motion  of  the  Attor- 
ney General,  in  the  absence  of  good  cause 
shown  to  the  contrary. 

lEd.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §i  2971-2079,  2985;  Dec.  Dig. 
«=s>1131.] 

Appeal  from  District  Court,  Payne  Coun- 
ty; A.  H.  Hnston,  Judge. 

George  Woodland  was  convicted  of  a 
felony  in  maintaining  a  place  wherein  In- 
toxicating liquors  were  kept  for  sale,  and 
appeals.    Appeal  dismissed. 

McAdams  &  Haskell,  of  Oklahoma  Oity, 
and  D.  W.  Weldon,  of  Gushing,  for  plaintiff 
In  error.  B.  McMillan,  Asst  Atty.  Gen.,  for 
the  State. 

ABMSTEONG,  J.  The  plaintiff  In  error, 
Oeorge  Woodland,  was  convicted  at  the  May, 
1914,  adjourned  term  of  the  district  court 
of  Payne  county  on  a  charge  of  maintaining 
a  place  wherein  Intoxicating  liquors  were 
kept  for  sale,  and  his  punishment  fixed  at  a 
fine  of  $700,  and  imprisonment  In  the  state 
penitentiary  for  a  term  of  five  yeara  No 
briefs  have  been  filed  on  behalf  of  the  plain- 
tiff in  error.  It  is  suggested  by  oouusel  that 
the  acting  Gtovemor  granted  a  pardon  to 
plaintiff  in  error  bubseqnent  to  the  filing  of 
the  appeal  In  this  court,  and  that  the  appeal 
had  been  abandoned. 

There   being  no   further   reason   why   the 


cause  should  receive  further  consideration  at 
the  hands  of  this  court,  the  appeal  la  dis- 
missed. 

DOYIiE;  p.  J.,  omcan.    FURMAN,  J.,  ab- 
sent 


ALLEN  V.  DONEGHEY  et  aL    (No.  B184.) 
(Sapreme  Court  of  Oklahoma.    Nov.  2,  1916.) 

(ByUabut  by  the  Court.) 

L  IifDiANS  4=3l8  —  Alienation  of  Allot- 
ment —  Evidence  of  Aoe  —  Enboixheht 
Records— Conclusiverbss. 

The  following  certi&«j  copy  of  the  Cherokee 
freedmen  roll: 

"Department  of  tli*  Iat«rlor, 

"Commissioner  to  the  Five  Civilized  Triba% 

"Cherokee  Freedmen  Roll. 


No. 

Name, 

Age. 

Sex. 

Cenao* 
Card  No. 

3107 

Milam  Mike  (age  tvelve) 

12 

M. 

no. 

"This  is  to  certify  that  I  am  the  officer  baring 
custody  ot  the  approved  roll  of  Cherokee  freedmen, 
and  that  the  above  and  foregoing  Is  a  true  and  cor- 
rect copy  of  that  portion  of  aald  roll  appearing  at 
Number  3197. 
"Enrolled  as  of  September  I,  1902. 

"[Signed]    J.  Geo.  Wright, 
"Commissioner  to  tlie  Five  Civilized  Tribe*. 
"[Signed]    W.   S.   D.  Moore,   Clerk" 

— is  not  conclusive  as  to  the  age  of  the  allottee 
named  therein  in  transactions  involving  the 
alienation  of  his  allotted  lands,  occurring  snl)- 
seguent  to  the  passage  of  Act  Cong.  May  27, 
1908,  c.  109,  35  Stat.  312. 

lEd.  Note.— For  other  cases,  see  Indians,  Cent 
Olg.  I  30;    Dec.  Dig.  «=»13.1 

2.  Indians  <^=>13— Evidence   of  Ao»— "En- 
BOLLMENT  Records"- Census  Cabd. 

Where  it  appears  that  the  "census  card" 
constitutes  the  complete  "enrollment  records," 
It  is  admissible  as  conclusive  evidence  of  age, 
not  as  a  "census  card,"  but  as  the  "enrollment 
records,"  when  so  certified  by  the  proper  ofBoer. 
(Ed.  Note. — For  other  cases,  see  Indians, 
Cent  Dig.  §  30;    Dec.  Dig.  «=>13.1 

Commlsslooerfl'  Opinion,  Division  No.  3. 
Error  from  District  Court,  Muskogee  Coun- 
ty;  R.  P.  De  Graffenrled,  Judge. 

Action  by  J.  N.  Allen  against  N.  M.  Don- 
eghey  and  others.  Judgment  for  defendants, 
and  plaintiff  brings  error.  Reversed  and  re- 
manded. 

Owen  te  Stone  and  Myron  White,  all  of 
Muskogee,  for  plaintiff  In  error. 

DUDLEY,  C.  On  October  3,  1911,  the 
plaintiff  in  error,  plaintiff  below,  commenced 
this  action  In  the  district  court  of  Musko- 
gee county  against  the  defendants  In  error, 
defendants'  below,  to  quiet  title  to  certain 
real  estate  located  in  said  county,  constitut- 
ing the  allotment  of  Mike  Milam,  a  Chero- 
kee freedman.  The  parties  will  be  referred 
to  as  they  were  in  the  trial  court 

The  issues,  as  joined,  narrowed  do  mi  to 
a  controversy  between  the  plaintiff  and  the 
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defendant  Doneghey.  The  case  was  tried 
to  the  court  without  a  Jury,  resulting  In  a 
judgment  In  favor  of  Doneghey,  from  which 
the  plaintlfT  has  appealed,  making  all  the 
defendants  defendants  In  error  here. 

[1]  The  sole  question  presented  for  con- 
sideration Is  the  age  of  the  allottee  and  the 
manner  of  proving  It  Allen  claims  title  to 
said  real  estate  by  Tlrtue  of  a  warranty  deed 
from  the  allottee,  dated  April  16,  IdlL  The 
defendant  Doneghey  claims  title  to  said 
real  estate  by  virtue  of  two  deeds,  executed 
by  said  allottee',  dated  September  2,  1911, 
and  November  6,  1911,  respectively.  Allen 
Insists  that  the  allottee  became  of  age  on 
April  8,  1911.  Doneghey  Insists  that  he  be- 
came of  age  on  September  1, 1911,  and  that 
he  was  a  minor  at  the  time  he  made  the 
deed  to  Allen  on  April  15, 1911,  and  the  same 
is  therefore  void.  Allen,  in  support  of  his 
contention,  offered  in  evidence  what  is  known 
as  the  census  card,  as  the  complete  enroll- 
ment record  as  to  the  age  of  said  allottee. 
This  census  card  shows  that  the  allottee 
was  enrolled  on  April  8,  1901,  and  that  he 
was  11  years  old  at  that  time.  If  this  is  con- 
clusive, he  was  of  age  at  the  time  he  execut- 
ed the  deed  to  Allen.  Doneghey  introduced 
In  evidence  what  purports  to  be  a  certified 
copy  of  the  Cherokee  f reedmen  roll  as  to 
the  age  of  the  allottee.  This  roll  is  as  fol- 
lows: 

"Department  of  the  Interior, 

"CommlBsloner  to  the  Five  Civilized  Tribei. 

"Cherokee  Freedmen  Roll. 


No. 

Name. 

Age. 

Sue. 

Census 
Card  No. 

an 

Hllam,  Mike  (age  twelve) 

U 

M. 

220. 

"This  Is  to  certllr  that  I  am  the  officer  having 
custody  of  the  approved  roll  of  Cherokee  Freedmen, 
and  that  the  above  and  foregoing  la  a  true  and 
correct  copr  of  that  portion  ot  said  roll  appearing 
at  number  SIOT. 

"Enrolled  as  of  September  1,  1902. 
"F.  O.,  Braggs,  Okla. 

"[Signed]    J.  Geo.  -WrlBht, 
"Commissioner  to  the  Five  Civilized  Tribes. 
"tSlgned]    Ionise  Smith,  Clerk. 

"[Signed]    W.  S.  D.  Moore,  Clerk. 
"Muskogee,  Oklahoma,  February  23,  1910." 

He  (jlalms  that,  according  to  this  roll,  the 
allottee  became  of  age  on  September  1,  1911. 
The  trial  court  disregarded  the  census  card 
offered  by  the  plalntlfF,  and  concluded  that 
the  certlfled  copy  of  the  Cherokee  freedmen 
roll  was  conclusive  as  to  the  age  of  the  al- 
lottee, and  that  under  it  he  became  of  age 
on  September  1,  1911.  The  plaintiff  Insists 
that  this  roll  was  not  conclusive,  and  that 
the  trial  court  erred  In  excluding  and  dis- 
regarding the  census  card,  which  was  offer- 
ed as  the  complete  enrollment  record  as  to 
the  age  of  the  allottee.  This  Is  the  sole  ques- 
tion presented. 

The  trial  ooort,  in  holding  that  the  certi- 


fied copy  of  the  freedmen  roll  was  conclu- 
sive as  to  the  age  of  the  allottee,  doubtless 
had  in  mind  the  case  of  Campbell  v.  McSpad- 
den  et  al.,  34  Okl.  377,  127  Pac.  854,  where- 
in it  was  held: 

"The  enrollment  records  of  the  Commissioner 
to  the  Five  Civilized  Tribes  of  Indians,  as  pro- 
vided for  in  Act  June  10,  1896,  c.  398,  29  St. 
at  L.  321j  are  conclusive  evidence  as  to  the 
age  of  citizens  and  freedmen  allottees  of  said 
tribes." 

See,  also,  lawless  v.  Raddls,  36  Okl.  616, 
129  Pac  711. 

[2]  The  rule  announced  in  the  case  of 
Rice  V.  Anderson,  39  Okl.  279,  134  Pac.  1120, 
Is  authority  for  the  Introduction  of  the  cen- 
sus card.  We  do  not  understand  that  the 
rule  announced  in  any  of  these  cases  is  the 
correct  rule  in  force  In  this  state  at  this 
time.  The  entire  question  aa  to  what  con- 
stitutes the  enrollment  records  of  the  Com- 
missioner to  the  Five  Civilized  Tribes,  under 
the  act  of  Congress  approved  May  27,  1908 
(35  St.  at  L.  312,  c.  199),  is  exhaustively  dis- 
cussed by  Mr.  Chief  Justice  Kane  In  the  case 
of  Scott  V.  Brakel  et  al.,  43  Okl.  655,  143 
Paa  510,  wherein  it  was  said,  in  the  syl- 
labus: 

"The  'enrollment  records  of  the  Commission- 
ers to  the  Five  Civilized  Tribes,'  which  section 
3  of  the  act  of  Congress  approved  May  27,  1908 
(35  St.  at  L.  312,  c.  199),  declares  'shall  here- 
after be  conclusive  evidence  as  to  the  age'  of 
any  enrolled  citizen  or  freedman  of  said  tribes, 
embrace  and  include  all  of  the  testimony  and 
exhibits  tending  to  establish  age  that  were  in 
evidence  before  the  Commission  and  the  conclu- 
sions of  the  Commission  based  thereon  from  the 
date  of  the  application  for  enrollment  of 
any  particular  allottee  up  to  the  time  of  the 
ascertainment  by  the  Commission  as  to  whether 
the  name  of  such  allottee  was  entitled  to  be 
placed  upon  the  roll  of  the  nation  in  which  he 
claims  citizenship." 

."Where  it  appears  that  the  'census  card'  con- 
stitutes the  complete  'enrollment  records,'  it  is 
admissible  as  conclusive  evidence  of  age,  not  as 
a  'census  card,'  but  as  the  'enrollment  records,' 
when  so  certified  by  the  proper  officer." 

As  we  understand  the  rule  announced  in 
this  case,  neither  the  certlfled  copy  of  the 
enrollment  record  offered  by  the  defendant, 
nor  the  census  card,  as  such,  offered  by  the 
plaintiff,  was  conclusive  as  to  the  age  of  the 
allottee,  and  that  the  entire  enrollment  rec- 
ord should  be  Introduced,  and  from  that  the 
age  of  the  allottee  is  to  be  determined.  Un- 
der this  case.  If  the  census  card  ia  the  com- 
plete enrollment  records,  it  is  admissible  as 
conclusive  evidence  as  to  the  age,  not  as  a 
census  card,  but  as  the  enrollment  records. 

We  therefore  conclude  that  the  trial  court 
erred  in  holding  that  the  certified  copy  of 
the  freedman  roll  was  conclusive  as  to  the 
age  of  the  allottee,  and  excluding  the  census 
card  in  the  form  in  which  it  was  offered. 
The  case  should  therefore  be  reversed  and' 
remanded. 

PER  CURIAM.    Adopted  In  whole. 
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OILIi  et  aL  T.  BXEOUTIVB  COMMITTEE 
OF  HOME  MISSIONS  OF  PBESBYTEKI- 
AN  CHURCH  et  aL     (Nol  5888.) 

(Supreme  Court  of  Oklahoma.     Oct  12,  iSiXS. 
KehearinK  Denied  Nov.  23,  1015.) 

fSyttatiu  by  the  CourO 

JuDomRT  4=9355  —  CoBuonoN  —  Powkb  or 

Tbial  Goubts. 

The  syUabus  in  Clark  t.  Roman  et  al.,  151 
Pac.  479,  Is  adopted  aa  the  syllabua  in  this 
cause. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  |  692;  Dec.  Dig.  «=>305.] 

Commissioners'  Opinion,  Division  Vo.  2. 
Error  from  District  Court,  Bryan  Coanty; 
Jesse  M.  Hatebett,  Jndge. 

Action  by  the  Executive  Committee  of 
Home  Missions  of  Presbyterian  Church  and 
another  against  M.  J.  6111,  doing  business 
as  tbe  M.  J.  Gill  Construction  Company,  and 
another.  Judgment  for  plalntlfTs,  and,  de- 
fendants' motion  to  vacate  Judgment  and  ap- 
plication for  a  restraining  order  against  tbe 
issuance  of  execution,  etc.,  being  denied,  ttaey 
bring  error.     Dismissed. 

Wm.  F.  Robertson,  of  Dallas,  Tex.,  for 
plaintiffs  In  error.  Hatebett  &  Ferguson,  of 
Durant,  for  defendants  in  error. 

GALBRAITH,  G.  This  la  an  appeal  from 
tbe  order  and  Judgment  of  tbe  trial  court 
doiylng  a  motion  to  vacate  and  set  aside 
a  Judgment,  and  an  application  for  a  re- 
straining order  against  the  Issuance  of  an 
execution,  and  any  attempt  to  collect  tbe 
Judgment  i>endlng  the  hearing  of  this  appeal. 
There  Is  a  petition  in  error  and  a  transcript ; 
also  a  case-made  attached  thereto. 

This  Is  a  second  attempt  to  bring  the 
Judgment  complained  of  before  this  court  for 
review.  The  first  attempt  was  by  petition  in 
error  and  case-made.  That  appeal  was  dis- 
missed for  irregularity  in  bringing  tbe  same. 
See  38  Okl.  429,  132  Pac.  652.  Tbe  defend- 
ants in  error  have  presented  a  motion  to 
dismiss  this  second  appeal  for  tbe  reason, 
among  others,  that  the  errors  complained  of 
cannot  be  brought  to  this  court  for  review 
in  the  manner  attempted  In  this  appeal.  It 
appears  from  the  transcript  that  the  Judg- 
ment attacked  and  sought  to  be  vacated  is 
alleged  to  be  void  for  two  reasons:  First, 
that  tbe  trial  court  never  acquired  Jurisdic- 
tion over  tbe  person  of  one  of  the  plain- 
tiffs in  error,  M.  J.  OIU;  second,  that  tbe 
amended  petition  upon  which  the  cause  was 
tried,  and  fhe  Judgment  rendered,  was  nev- 
er amended  by  making  tbe  "Executive  Com- 
mittee of  Home  Missions  of  tbe  Presbyterian 
Church,  a  corporation,"  a  party  plaintiff  to 
the  action,  and  by  setting  out  proper  aver- 
ments as  a  foundation  for  the  Judgment  In 


Its  favor.  An  examination  of  the  decision 
of  this  court  rendered  on  the  first  appeal 
(38  Okl.  at  page  434,  182  Pac.  652)  discloses 
the  fact  that  each  of  these  contentions 
for  the  claim  that  the  Judgment  is  void,  was 
urged  upon  the  court  at  that  time,  and  each 
was  pronounced  by  the  court  to  be  "with- 
out merit"  That  determination  of  these 
questions  by  this  court  ought  to,  and  does, 
dispose  of  them  finally  so  far  as  this  law- 
suit is  concerned. 

The  Judgment  complained  of  was  ren- 
dered in  an  action  on  a  contractor's  and 
builder's  bond,  and  was  against  tbe  princi- 
pal, the  contractor,  and  surety  company 
making  tbe  bond,  guaranteeing  tbe  faithful 
performance  of  the  building  contract  The 
trial  court  was  a  court  of  general  Jurisdic- 
tion, and  had  Jurisdiction  of  tbe  subject- 
matter  In  that  action,  and  it  appears  to 
have  acquired  Jurisdiction  over  the  person 
of  tbe  principal  and  surety  on  the  bond  in 
suit  Tbe  Judgment  is  regular  in  form,  and 
seems  to  be  a  valid  Judgment  Nothing  ap- 
pears from  the  face  of  the  record  that  tends 
to  show  tbe  Judgment  to  be  void.  Irregu- 
larities in  obtaining  tbe  Judgment  that  may 
have  affected  its  validity  might  have  been 
brought  to  this  court  for  review  by  petition 
in  error  and  case-made.  It  seems  that  tbe 
attempt  made  to  bring  the  Judgment  here 
for  review  in  the  regular  way  failed  through 
tbe  carelessness  or  negligence  of  the  com- 
plainants, and  for  that  reason  such  Judg- 
ment became  final  at  tbe  Close  of  the  term 
at  which  it  was  rendered.  It  is  clear  that 
that  Judgment  cannot  now  be  brought  here 
for  review  by  this  attempted  appeaL 

A  case  exactly  in  point  and  controlling  the 
instant  case  is  that  of  Clark  v.  Roman  et 
al.,  151  Paa  479,  not  yet  offldally  reported, 
where  it  is  said: 

"If  it  can  be  said  that  the  judgment  was  er- 
roneous as  a  matter  of  law,  then  movant  bad 
his  remedy  on  motion  for  new  trial  and  by  ap- 
peal, of  which  he  failed  to  avail  himself  by 
reasiHi  of  neglect  to  have  issued  and  served 
summons  in  error.  'A  void  judgment  may  be 
vacated  at  any  time,  on  motion  of  a  party,  or 
any  person  affected  thereby.'  R.  L.  1910,  t 
5274;  Phoenix  Bridge  Co.  v.  Street,  9  OkL  422. 
60  Pac.  221;  NicoU  v.  Midland,  etc.,  21  OkL 
591,  96  Pac.  744;  Harding  v.  Oillett  et  aL,  25 
Okl.  199,  107  Pac.  666;  Wheatiand  G.  &  L. 
Ca  V.  Dowden,  26  Okl.  441,  110  Pac.  808; 
Spies  V.  Stone,  40  OkL  542,  139  Pac.  951.  But 
the  power  given  trial  courts  to  vacate  or  modify 
their  judgments  or  orders  at  or  after  the  term 
does  not  authorize  the  setting  aside  of  a  judg- 
ment or  flpal  order  at  a  subsequent  term  for 
mere  alleged  errors  of  law  which  were  proper- 
ly subject  to  consideration  and  review  npmi 
motion  for  new  trial  at  the  term  when  rendered 
or  made." 

The  motion  to  dismiss  Is  well  taken,  and 
should  be  sustained. 

PER  CURIAM.    Adopted  in  whole. 
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BOMBECK  T.  HAMBLETT,    (No.  6093.) 
(Supreme  Court  of  Oklahoma.    Not.  2,  1916.) 

(Byllahfu  by  the  Ooitrt.) 
Ghattkl  Mobtoaqeb  «=»24S  —  Failure  to 

liEi^ABB— PbNAJUIT— AKPUOAXION  OJT  STAT- 
UTE. 

Section  4406,  Comjy.  Laws  1909,  providing 
a  forfeiture  of  $100  for  the  failure  to  release 
a  mortgage,  which  has  been  satisfied,  deals  ez- 
durivd^  with  recorded  mortgages,  and  does  not 
apply  to  chattel  mortgages  which  are  by  law 
merely  required  to  be  filed. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent.  Dig.  §  610 ;  Dec.  Dig.  i8=>246.] 

Commissioners'  Opinl<m,  Dlvisloii  Na  8. 
Error  from  Superior  C!onrt,  Muskogee  Coun- 
ty;  Farrar  !•.  McCain,  Judge. 

Action  by  Mrs.  S.  F.  Hamblett  against 
Henry  Bombeck.  Judgment  for  plalntUC, 
and  defendant  brings  error.    Reversed. 

William  Neft,  L.  El  Neff,  and  Fred  S.  Zlck, 
all  of  Muskogee,  for  plaintiff  in  error.  N.  B. 
Mazey  and  Kelly  Brown,  both  of  Muskogee, 
for  defendant  in  error. 

EITTENHOUSB,  C.  This  Is  an  action  to 
recover  $100  as  a  forfelttire  under  section 
440S,  Comp.  Laws  1909,  for  the  failure  to  re- 
lease a  certain  chattel  mortgage  filed  in  the 
office  of  tile  register  of  deeds  of  Muskogee 
county  on  the  26tta  day  of  January,  1911,  the 
notes  for  which  the  mortgage  was  given  to 
secure  having  been  ]>aid  on  June  1, 1912,  and 
upon  request  and  tender  of  sufficient  fees  to 
release  said  chattel  mortgage  the  defendant 
failed  and  refused  to  do  so. 

The  question  to  be  determined  is:  Does 
section  4408,  supra,  provide  for  a  forfeiture 
of  $100  for  the  failure  to  release  a  chattel 
mortgage,  or  does  it  apply  exclusively  to  the 
failure  to  release  real  estate  mortgages? 
Section  4408,  supra,  reads  as  follows: 

"When  any  mortgage  has  been  satisfied,  the 
mortgagee  or  his  assignee  must,  immediately  on 
demand  of  the  mortgagor,  execute  and  deliver 
to  him  a  certificate  of  the  discharge  thereof,  and 
must,  at  the  expense  of  the  mortgagor,  acknowl- 
edge the  execution  thereof,  so  as  to  entitle  it  to 
be  recorded,  or  he  must  enter  satisfaction,  or 
cause  satisfaction  of  such  mortgage  to  be  en- 
tered of  record;  and  any  mortgagee  or  assignee 
of  such  mortgage,  who  refuses  to  execute  and 
deliver  to.  the  mortgagor  the  certificate  of  di»- 
charge,  and  to  acknowledge  the  execution  there- 
of, or  to  enter  satisfaction  or  cause  satisfaction 
to  be  entered  of  the  mortgage,  as  provided  hi 
this  chapter,  is  liable  to  the  mortgagor,  or  his 
grantee  or  heirs  for  all  damages  which  he  or 
they  may  sustain  by  reason  of  such  refusal,  and 
also  forfeit  to  him  or  them  the  sum  of  one  hun- 
dred dollars." 

The  foregoing  section  provides  that  the 
mortgagee  must  upon  demand  execute  and 
deliver  a  certificate  of  the  discharge  of  the 
mortgage  which  must,  at  the  expense  of  the 
mortgagor,  be  acknowledged,  so  as  to  entitle 
It  to  be  recorded,  or.  If  not  released  tn  this 
manner,  the  mortgagee  must  enter  satisfac- 
tion of  record.  It  will  be  observed  from  a 
careful  reading  of  this  section  that  It  deals 


exclusively  with  recorded  mortgages,  provid- 
ing for  the  acknowledgment  of  the  certificate 
of  discharge  so  as  to  entitle  the  same  to  be 
recorded.  If  it  had  been  dealing  with  chat- 
tel mortgages.  It  would  only  require  a  certifi- 
cate sufficient  in  form  to  entitle  the  same  to 
be  filed,  which  manner  of  releasing  chattel 
mortgages  Is  amiply  provided-  for  by  section 
4428,  Comp.  Laws  1909. 

This  theory  is  strengthened  by  the  sec- 
tions preceding  the  one  under  discussion. 
Section  4405,  Compi  Lews  1909,  provides  the 
manner  in  which  a  recorded  mortgage  can  be 
discharged  by  entry  on  the  margin  of  the 
record,  signed  by  the  mortgagee  acknowledg- 
ing its  satisfaction  in  the  presence  of  the 
register,  who  must  certify  in  form  as  provid- 
ed by  said  section.  Section  4406  deals  with 
releases  of  recorded  mortgages,  by  the  officer 
having  custody  thereof,  upon  presentation  of 
a  certificate  of  satisfaction  acknowledged  or 
proved  and  certified  as  la  required  for  trans- 
fers. Section  4407  provides  that  the  certifi- 
cate of  the  discharge  of  a  mortgage,  and 
proof  or  acknowledgment  thereof,  nnist  be 
recorded  at  length  and  a  r^erence  made  In 
the  record  to  the  book  and  page  where  the 
mortgage  is  recorded.  Then  follows  the  sec- 
tion allowing  a  forfeiture  of  $100  for  refus- 
ing to  execute  and  deliver  to  the  mortgagor 
the  certificate  of  discharge,  and  to  acknowl- 
edge the  execution  thereof  or  to  enter  satis- 
faction of  the  mortgage.  Following  this  sec- 
tion Is  the  one  giving  the  form  of  mortgage 
of  real  property. 

Section  4422,  Comp.  I^ws  1909,  requires 
that  a  chattel  mortgage  be  filed  by  depositing 
the  same  in  the  office  of  the  register  of  deeds. 
Section  4428,  Oon4>.  Laws  1909,  requires  the 
register  of  deeds  to  receive  and  file  all  such 
instruments,  keeping  the  same  In  his  office  In 
regular  and  orderly  file,  not  permitting  any 
of  them  to  be  removed  until  canceled.  This 
same  section  provides  for  the  manner  of  re- 
lease by  presentation  to  the  register  of  deeds 
of  a  receipt  for  the  sum,  money,  or  property 
secured,  or  an  acknowledgment  of  satisfac- 
tion thereof  signed  by  the  uK^gagee.  No 
provision  Is  made  for  the  recording  of  a  mort- 
gage on  personal  pr<^)erty,  the  statutes  mere- 
ly requiring  that  the  same  shall  be  filed  by 
depositing  the  same  in  the  custody  of  the 
register  of  deeds.  In  order  to  release  a 
chattel  mortgage,  it  is  not  necessary  that 
such  release  should  be  recorded,  but  the  stat- 
ute provides  that  a  receipt  for  the  stun,  mon- 
ey, or  property  secured,  or  the  acknowledg- 
ment of  satisfaction  signed  by  the  mortga- 
gee, shall  be  sufficient  authority  to  warrant 
the  register  of  deeds  In  releasing  the  chattel 
mortgage.  No  acknowledgment  is  required 
in  dealing  with  releases  of  chattel  mortgages. 
Section  4408  appears  In  the  statutes  from 
1890  until  the  adoption  of  the  Revised  Laws 
of  1910.  The  Legislature  of  1897  (Laws  1897, 
c.  8,  S  34;   section  1218,  Comp.  Laws  1909) 
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provided  a  penalty  for  the  failure  to  release 
real  estate  mortgages,  and  whether  that  sec- 
tion had  the  effect  of  repealing  the  former 
act,  or  gave  a  cumulative  remedy,  It  Is  not 
necessary  to  be  decided.  The  compilers  of 
the  Revised  Laws  of  1910  redrafted  section 
4408,  supra,  and  made  It  apply  exclusively  to 
the  releasing  of  chattel  mortgages.  This  suit 
was  Instituted  before  the  Revised  Laws  of 
1910  became  effective. 

We  therefore  conclude  that  section  4408, 
supra,  did  not  apply  to  the  releasing  of  chat- 
tel mortgages  until  after  the  same  was  re- 
drafted by  the  Revised  Laws  of  1910,  and 
the  court  improperly  instructed  the  jury  to 
return  a  verdict  In  favor  of  the  plalntifl,  and 
the  cause  should  therefore  be  reversed. 

PER  CURIAM.     Adopted  in  whole. 


WILLIAMS  V.  BALDREV.    (No.  6673.) 
(Supreme  Court  of  Oklahoma.    Nov.  2,  1916.) 

(SvUaiui  hy  the  Court.) 

1.  HiGBWATB  «=3l84— AUTOMOBIIX  ACCIDENT 

— Neolioence— SurnciENoY  or  Evidence. 
The  evidence  ia  sufficient  to  sustain  the 
verdict. 

[Ed.  Note. — For  other  cases,  see  Highways, 
Cent.  Dig.  if  471-474;  Dec.  Dig.  <8=»184.] 

2.  DaUAOES     4s»91 — EXEMFLABT     DAUAQBa — 

Right  to  Recover— Tobts. 

To  authorize  a  judgment  for  exemplary 
damages,  in  an  action  sounding  in  tort,  the 
proof  must  show  some  element  of  fraud,  malice, 
or  oppression.  The  act  which  constitutes  the 
cause  of  action  must  I>e  actuated  by  or  accom- 
panied with  some  evil  intent,  or  must  be  the  re- 
sult of  such  gross  negligence — sucli  disregard  of 
another's  right — as  is  deemed  equivalent  to  such 
intent. 

lEd.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  §§  193-201;  Deo.  Dig.  «=»91.] 

8.  Damages    «=387— Exemflaby    Dauaoes— 

Theobt  of  Imposing. 

Exemplary  damages  are  imposed  by  the 
law  on  the  theory  of  punishment  to  tlie  offender, 
for  the  general  benefit  of  society,  and  as  a  re- 
straint to  the  transgressor,  and  are  allowed  only 
in  cases  where  malice,  fraud,  oppression,  or 
gross  negligence  enter  into  the  cause  of  action. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  H  188-192;    Dec.  Dig.  «8=»87.] 

Commissioners'  Opinion,  DivlBion  Na  1. 
Error  from  District  Court,  Alfalfa  County; 
James  W.  Steen,  Judge. 

Action  by  Bell  Baldrey  against  Barley 
WlUiama  Judgment  for  plalntUf,  and  de- 
fendant brings  error.    Affirmed. 

Tltas  &  Talbot,  of  Cherokee,  for  plaintiff 
In  error.  George  W.  Partridge,  of  Cherokee, 
for  defendant  in  error. 

BREWER,  C.  Defendant  in  error,  Bal- 
drey, brought  this  suit,  as  plaintiff,  against 
Burley  Williams  to  recover  damages  for  per- 
sonal injuries,  and  for  injury  to  a  buggy  and 
harness  be  was  driving,  and  alleged  that  said 
Injuries  were  occasioned  by  the  defendant, 
by   and  through   defendant's   negligence  in 


running  an  automobile  over  the  bnggy  is 
which  plaintiff  was  at  the  time  riding.  The 
answer  admits  the  collision,  but  denies  any 
negligence  npon  the  part  of  defendant,  and 
sets  up  contributory  negligence  on  the  part 
of  plaintiff,  and  also  the  (daim  of  settlement. 
At  a  trial  of  the  case,  plaintiff  was  awarded 
$50  as  actual,  and  $100  as  exemplary,  dam- 
ages. 

The  only  points  urged  on  appeal  and  wbidi 
are  of  sufficient  importance  to  require  the 
attention  of  the  court,  are:  (1)  That  the  evi- 
dence is  insufficient  to  sustain  a  verdict  for 
actual  damages;  (2)  tibat  there  is  neither 
pleading  nor  evidence  safflcient  to  warrant 
the  verdict  for  exemplary  damages ;  (3)  error 
of  the  court  in  instructing  the  jury  relative 
to  defendant's  datm  of  settlement. 

[1]  Treating  the  above  points  in  the  order 
in  which  they  are  mentioned,  we  have  care- 
fully examined  the  evidence,  and  are  fully 
convinced  that  there  was  evidence  tending 
to  show  negligence  upon  the  part  of  defend- 
ant, and  it  was  not  error  to  submit  the  issue 
to  the  jury.  Defendant  in  error  has  sanunar- 
ized  the  evidence,  we  think.  In  a  suiMtantiaUy 
accurate  way,  which  Is  as  follows: 

"I  first  saw  the  automobile  on  the  top  of  the 
hill.  It  was  about  100  yards  away  at  the  time. 
Did  not  know  who  was  driving  it  at  the  time. 
The  top  of  the  buggy  was  down,  but  not  crush- 
ed. I  looked  around  the  side  of  the  top,  and 
saw  the  machine  coming  over  the  bill.  I  then 
made  an  effort  to  turn  oat  and  give  them  part 
of  the  road.  All  the  wheels  of  me  buggy  were 
past  the  right  of  the  road  except  one  and  that 
about  the  center.  That  was  the  wheel  strack 
by  the  machine.  The  fender  in  front  of  the  ma- 
chine struck  the  wheel.  The  automobile  was 
over  18  inches  to  the  right  of  the  center  of  the 
road.  I  was  on  the  right  side  of  the  road.  I 
base  my  judgment  of  the  speed  of  the  machine 
on  madiines  I  have  seen  running,  and  the  ma- 
chins  was  coming  about  as  fast  as  it  would 
run.  I  think  it  was  running  alMut  30  inQea 
an  hour.  I  base  my  judgment  upon  having  seen 
different  things  traveling.  It  was  traveling  fas- 
ter than  the  average  freight  train.  I  glanced 
back,  saw  the  automobile  coming,  then  turned 
my  attention  to  the  horse,  and  tried  to  get  him 
out  of 'the  road.  It  was  15  or  20  seconds  from 
the  time  I  saw  the  automobile  until  it  struck 
me.  It  struck  the  left  hind  wheel  and  broke  it 
and  overturned  the  buggy.  It  did  not  stop  when 
it  struck,  but  went  about  30  or  40  yards,  clear 
off  the  bridge.  He  told  me  he  was  satisfied  that 
he  could  have  stopped  the  car  before  it  hit;  but 
he  didn't  do  it.  He  just  took  off  the  brake  and 
put  on  all  the  power  he  had,  so  as  to  hit  me 
and  go  through  so  he  would  not  drag  me.  He 
told  me  that  out  of  his  own  mouth,  before  a 
good  substantial  citizen  there,  that  he  went 
through  as  hard  as  he  could;  he  took  off  the 
brake  and  put  on  bis  power  and  went  through  as 
hard  as  he  could.  I  did  not  see  what  the  driver 
did.  I  did  not  see  him  toocb  the  lever  or  steer- 
ing wheeL  I  did  not  see  him  advance  the  stroke 
or  turn  on  the  gas,  but  I  heard  it  I  heard  the 
ninning  of  the  engine,  and  could  tell  that  very 
plain  when  it  is  pulling  and  when  it  ain't — 
when  it  has  got  power.  I  knew  just  before  he 
struck  it  took  more  power  by  the  sound.  I 
knew  be  intentionally  turned  on  more  power 
for  the  express  purpose  of  bitting  me  harder 
than  be  needed  to  by  what  be  told  me.  That  ia 
what  he  said.  There  was  plen^  of  room  for 
him  to  have  gone  around  me.     At  the  time  he 
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strudc  me  I  was  J^^g  my  attention  to  the 
horse  and  bnggy.  When  I  went  out  of  the  bug- 
gy,  I  fell  over  to  the  left  I  was  on  the  ri^bt 
Bide  of  the  road  and  sitting  on  the  right  side 
of  the  buggy.  It  threw  me  clear  oS  the  road, 
and  I  fell  behind  the  automobile." 

Another  witness,  plaintiff's  daughter,  who 
was  in  the  buggy  when  It  was  hit,  says: 

"Mr.  Williams  was  driving  the  car.  Papa 
was  thrown  clear  over  where  I  fell  and  past  the 
center  of  the  bridge.  He  fell  behind  the  auto- 
mobile. It  was  running  very  fast,  because  the 
automobile  had  struck  the  buggy  and  got  past 
before  he  fell  to  the  bridge.  It  ran  on  across 
the  bridge  to  the  foot  of  the  hiU  on  the  other 
side,  about  35  or  40  feet.  He  had  crossed  clear 
over  the  bridge  before  he  got  stopped.  He  came 
back  after  he  got  stopped.  I  had  a  conversar 
tion  with  him.  He  said  the  oil  had  got  on  the 
brakes,  and  that  he  could  not  stop  the  machine ; 
that  it  was  an  accident." 

Another  witness  testified: 

"A  person  coming  from  the  west  down  that 
road  oould  have  observed  a  horse  and  buggy  In 
the  public  highway.  I  am  well  acquainted  with 
the  grade  and  bridge.  The  bridge  is  supposed 
to  be  16  feet  wide,  40  feet  long,  and  10  feet 
high  from  the  bottom  of  the  canyon.  The  grade 
ai>pioaching  the  bridge  on  the  east  side  is  about 
the  width  of  the  bridge,  and  the  same  on  the 
west,  and  gradually  gets  a  little  wider  back. 
The  collision  occurred  on  the  west  side.  The 
grade  where  the  collision  occurred  was  about 
the  width  of  the  bridge.  It  was  sufficient  room 
for  this  automobile  to  have  passed." 

'If  this  evidence  is  tme— and  for  the  par- 
pose  ctf  our  inquiry.  It  must  be  assumed  to 
be — ^tt  seems  to  us  that  it  tends  to  show 
negligence  upon  tlie  part  of  defendant,  and 
that  he  was  careless  of  or  unmindful  of  the 
rights  of  his  fellow  traTeler  upon  the  high- 
way. Indeed,  taUng  this  evidence,  together 
with  inferences  properly  to  be  drawn  there- 
from, it  has  a  toidency  to  prove  that  defend- 
ant was  not  only  negligent,  lit  the  sense  that 
the  term  Is  usually  employed,  but  that  he 
wiUfoUy  and  wantonly  violated  plaintUC's 
rights  and  the  doty  the  law  imposed  upon 
him  relative  thereto. 

[2,  9]  2.  Under  this  head  it  is  contended 
that  the  petition  is  not  sufficient  in  its  aver- 
ments to  raise  the  qnestlon  of  exemplary 
damages,  and  therefore  the  necessity  of  In- 
stmcting  ap<Mi  same.  Tbe  petition,  among 
other  things,  alleges: 

"  *  *  *  The  defendant,  whUe  riding  in  one 
of  his  automobiles,  was  proceeding  alon^  said 
public  highway  as  aforesaid,  and  traveling  in 
the  same  direction  as  this  plaintiff  was  travel- 
ing, and  that  he  was  running  at  a  high  rate  of 
speed,  coming  up  behind  this  pl^tiff,  and  care- 
lessly and  negligently,  willfully  and  with  wan- 
ton disregard  for  the  rights  of  the  plaintiEE,  ran 
up  to  and  against  this  plaintiff's  said  buggy 
from  the  rear  and  collided  with  said  buggy." 

We  will  not  say  that  this  Is  a  model 
pleading  on  this  question,  or  that  it  would 
have  withstood  a  demurrer,  but  none  was 
leveled  at  it;  it  passed  unchallenged.  The 
Issue  was  submitted  to  the  jury,  under  an 
instruction  nuobjected  to;  and  we  believe 
that  in  this  situation  it  is  sufflclent  as  an 
averment  to  Justify  the  Introduction  of  proof 
and  the  submission  of  the  question  to  the 
Jury,  especially  when  such  submission  is  not 


objected  to.  It  will  be  noticed  that,  In  addi- 
tion to  charging  that  the  collision  was  the 
result  of  carelessness  and  negligence,  it  also 
goes  further,  and  charges  that  it  occurred 
"willfully  and  with  wanton  disregard  for  the 
rights  of  the  plalntlfT,"  through  the  use  of 
an  automobile  coming  up  from  behind  and 
running  along  the  highway  at  a  high  rate  of 
speed.  But  appellant  points  out  that  the 
statute  (section  2851,  Rev.  Laws  1910)  per- 
mits exemplary  damages  only  where  the 
party  complained  against  has  "been  guilty 
of  oppression,  fraud  or  malice,  actual  or  pre- 
sumed," and  that  plaintiff  In  his  petition  has 
not  used  any  of  the  essential  statutory  words. 
This  statute  has  come  under  review  a  number 
of  times,  and  It  has  been  held  to  be  substan- 
tially but  a  reiteration  of  the  common  law  on 
the  subject  Hobbs  v.  Smith  et  al.,  27  OkL 
830,  115  Pac.  347,  34  L.  R.  A.  (N.  S.)  697. 
See,  also,  this  case,  page  839,  and  authori- 
ties cited  as  to  suflBclency  of  the  petition. 

In  a  later  case  of  Western  TJ.  TeL  Co.  v. 
Reeves,  34  OkL  468,  126  Pa&  216,  Commis- 
sioner (now  Justice)  Sharp  has  gone  Into  a 
lengthy  discussion  of  the  question  of  exem- 
plary damages,  and  what  conduct  upon  the 
part  of  a  defendant  will  Justify  their  assess- 
mmt  He  has  collected  many  authorities 
thereon,  which  we  will  not  again  set  out, 
and  from  them  has  arrived  at  and  declared, 
as  shown  In  the  syllabus  In  that  case,  the 
following  rule: 

"To  authorize  a  judgment  for  exemplary  dam- 
ages, in  an  action  sounding  in  tort,  the  proof 
must  show  some  elMnent  of  fraud,  malice,  or 
oppression.  The  act  which  constitutes  the 
causa  of  action  must  be  actuated  by  or  accom- 
panied with  some  evil  intent  or  must  be  the  re- 
sult of  such  gross  negligence — such  disregard  of 
another's  right— as  is  deemed  equivalent  to  such 
intent." 

In  St.  Louis,  I.  M.  &  Ry.  Co.  v.  Free- 
land,  39  Okl.  60,  134  Pac.  47,  it  is  held: 

"Elxemplary  damages  can  be  awarded  only  in 
cases  where  the  defendant  is  actuated  by  fraud 
or  malice,  or  is  guilty  of  such  gross  negligence 
as, indicates  a  reckless  disregaro  for  the  rights 
of  others." 

In  Rbyne  et  aL  v.  Turley,  37  OkL  159,  181 
Pac.  695,  the  theory  upon  which  exemplary 
damages  are  allowed  is  thus  stated: 

"Exemplary  damnges  are  imposed  by  the  law 
on  the  theory  of  punishment  to  the  offender,  for 
the  general  benefit  of  society,  and  as  a  restraint 
to  the  transgressor,  and  are  allowed  only  in 
cases  where  malice,  fraud,  oppression,  or  gross 
negligence  enter  into  the  cause  of  action." 

In  the  light  of  these  decisions,  we  believe 
the  petition,  being  unchallenged  In  any  way, 
was  sufficient  to  raise  the  question,  and  we 
believe  there  was  some  evidence,  slight 
though  It  may  be,  tending  to  prove  the  is- 
sue, and  that  therefore  the  court  did  not 
err  in  submitting  the  same  to  the  Jury. 

3.  Complaint  Is  made  that  the  court  erred 
in  giving  a  certain  Instruction  number  12, 
the  same  dealing  with  the  question  of  settle- 
ment as  raised  in  the  answer;  but  we  have 
examined  the  evidence  in  this  case,  and  have 
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no  doubt  that  It  utterly  failed  to  prove  a 
Bettlemeot  There  was  some  talk  between 
the  parties  as  to  paying  for  the  damage  done 
to  the  buggy,  which  did  not  belong  to  plain- 
tiff, and  there  is  some  evidence  that  defend- 
ant paid  the  repair  bill  on  the  buggy.  But 
there  la  not  the  slightest  evidence  that  there 
was  any  settlement,  or  any  agreement  what- 
ever between  the  parties  regarding  damages 
to  plaintiff  for  his  physical  injuries.  There- 
fore the  court  should  have  refused  to  instruct 
the  Jury  on  this  issue.  If,  in  doing  so,  the 
court  fell  into  erroneous  and  inaccurate  state- 
ments, still  the  instruction  on  the  subject  was 
more  favorable  to  appellant  than  he  had  a 
right  to  expect 

The  other  points  raised  in  the  brief  are 
neither  of  sufficient  importance  nor  merit 
to  Justify  mentioning  in  detail. 

We  think  defendant  had  a  fair  trial,  and 
got  off  light,  and  that  the  Judgment  should 
be  in  all  things  affirmed. 

PBB  CURIAM.    Adopted  in  whole. 


GROSSMAN  CO.  v.  WHITE.    (No.  6421.) 

(Supreme  Court  of  Oklahoma.    Nov.  2,  1916.) 

(Syllahut  by  the  Court.) 

1.  REPI.EVIN  «=5>50— Redelivkbt  Bond— Cus- 
tody o»  Pbopebty— Nature. 

Where  property  is  held  by  a  party  under 
bond  in  a  replevin  action,  conditioned  on  the 
redeUvery  of  the  specific  property,  in  the  ev^it 
he  should  not  prevail  in  the  action,  such  proper- 
ty is  to  be  considered  in  custodia  legis,  the  same 
aa  if  the  actual  possession  were  with  the  offi- 
cer. 

[iid.  Note.— For  other  cases,  see  Replevin, 
Cent.  Dig.  §  186 ;   Dec.  Dig.  <8=»50.] 

2.  Tbial  €=>139— Deuubbeb  to  E^vidence. 

When  the  evidence,  with  all  the  inferences 
that  can  be  properly  drawn  from  it,  la  insuffi- 
cient to  support  a  verdict,  it  is  error  to  overrule 
a  demurrer  thereto  foUowine  Shawnee  Fire  Ins. 
Co.  v.  Thompson  Sc  Rowell,  80  OkL  466,  119 
Pac.  086. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
DU.  H  332,  333,  838-341,  365;  Dec.  Dig.  «=» 

8.  Baiucbht  «sae,  la^'anvoLURTABT  Bah.- 

MENT." 

An  involuntary  bailment  arises  "by  the  ac- 
cidental leaving  of  personal  property  in  the  pos- 
session of  any  person  without  negligence  on  the 
part  of  its  owner." 

[Ed.  Note. — For  other  coses,  see  Bailment 
Cent   Dig.  {{  77-79,  81-84;    Dec.  Dig.  «=>2, 

For  other  definitions,  see  Words  and  Phrases, 
Second  Series,  Involuntary  Bailment] 

4.  Bailment  4=>18— Involuntabt  Bailiocnt 

—Right  to  Chabob  Stobaoe. 

An  involuntary  bailment  is  gratuitous,  the 
bailee  being  entitled  to  no  reward. 

[Ed.  Note.— For  other  cases,  see  Baihnent 
Cent  Dig.  K  77-79,  81-84;   Dec.  Dig.  <8=>18.] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  County  Court,  McCurtain  Coun- 
ty;   Sa  E.  Oochran,  Judge. 

Action  by  J.  R.  White  against  the  Gross- 


man Company.  Judgment  for  plaintiff,  aiid 
defendant  brings  error.  Reversed  and  re- 
manded. 

G.  Earl  Shaffer,  of  Hugo,  and  J.  Li.  Bames, 
of  BartlesvlUe,  for  plaintiff  In  error.  N.  W. 
Gore  and  Drake  ft  Drake,  all  of  Idabd,  for 
defendant  in  error. 

GALBBAITH,  a  This  action  was  origi- 
nally commenced  in  the  Josttoe  of  the  peace 
court  and,  on  appeal  to  the  county  court, 
was  tried  to  the  court  and  a  Jury,  and  a 
verdict  returned  for  the  plaintiff.  To  re- 
view the  Judgment  rendered  upon  the  ver- 
dict the  cause  has  been  regularly  brought  to 
this  court  The  actlMi  was  based  upon  a 
contract  for  rent  on  a  storeroom,  the  charg- 
ing part  of  the  bill  of  particulars  being  as 
follows: 

"That  defendant  is  indebted  to  Oe  plaintilE 
in  the  sum  of  one  hundred  and  thirty-two  dol- 
lars and  fifty  cents  ($182.50)  frar  the  rent  on  a 
certain  business  house,  located  on  the  main 
street  of  the  town  of  Idabel,  Okl.,  known  as  Uie 
J.  R,  White  Building,  for  the  months  of  Jnne^ 
J'uly,  August  and  September,  1912." 

The  answer  was  a  general  denlaL  An  at» 
tachment  order  was  Issued  at  the  c<Mit- 
mencement  of  the  salt  and  a  soda  fountain 
and  appliances  were  seised  therennder.  The 
facts,  briefly  stated,  are  that:  White,  the 
defendant  in  error,  waa  the  owner  of  a  cer- 
tain brick  storeroom  located  In  the  dty  ot 
Idabel.  This  storeroom,  prior  to  Jane  1, 
1912,  had  been  under  lease  to  a  party  who  con- 
ducted a  restaurant  and  soda  fountain  there- 
in. The  soda  fountain  and  appliances  had 
been  purchased  from  the  Grossman  Company, 
the  title  to  which  was  retained  in  the  vendor 
under  the  contract  of  purdiase,  which  waa 
duly  recorded  in  said  county.  Tte  restau- 
rant keeper  abandoned  the  building  about 
June  1,  1912,  but  before  doing  so  crated  the 
soda  fountain  and  appliances  ready  for  ship- 
ment and  left  them  in  the  storeroom.  When 
the  agent  of  the  Grossman  Ck>nv)any  called 
upon  the  owner  of  the  building  about  June 
15,  1912,  and  demanded  possession  of  Its 
property,  the  owner  refused  to  give  up  pos- 
session unless  he  was  paid  a  month's  rent 
in  the  sum  of  $40,  which  the  restaurant  keep- 
er owed  him  on  the  building.  Payment  was 
refused,  and  the  owner  of  the  building  re- 
tained possession  of  the  soda  fountain  and 
appliances  and  permitted  them  to  rMuain 
In  the  storeroom  for  some  3  or  3^  months 
thereafter,  when  the  owner  obtained  posses- 
sion thereof  by  an  action  in  replevin,  cotnr 
menced  In  the  district  court  of  McCurtain 
county.  It  was  after  the  replevin  suit  had 
been  instituted,  and  the  possession  of  the 
property  delivered  to  the  Grossman  Company 
under  a  bond  executed  in  that  proceeding, 
that  the  attachment  order  issued  In  this 
case,  and  the  property  seized  thereunder. 

It  Is  first  complained  that  the  trial  court 
erred  in  denying  the  motion  to  dissolve  the 
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attachment,  which  was  presented  fn  the  coun- 
ty court,  when  the  case  was  called  for  trial; 
the  grounds  of  such  motion  being  as  follows: 
"First,  because  at  the  time  property  in  this 
actiou  was  seized  it  was  in  the  custody  of  the 
law  and  not  liable  to  attachment  by  the  plain- 
tiff. Second,  because  said  property  had  been 
delivered  to  this  defendant  ui  an  action  in  re- 
plevin pending  in  the  district  court  of  McCur- 
tain  county  and  at  the  time  of  its  seiz\ire  was 
being  held  to  wait  the  Judgment  of  said  court 
In  said  action." 

The  court  was  In  error  In  denying  this 
motion.  This  court  has  said,  In  Farmers^ 
State  Bank  of  Arkansas  Olty,  Kan.,  ▼.  Ste- 
phenson et  al.,  23  Okl.  6»5,  at  page  704,  102 
Paa  902,  905,  In  discussing  the  case  of  Mc- 
Klnney  v.  PnrceU,  28  Kan.  446: 

"The  Supreme  Conrt  of  Kansas  held  that 
where  goods  are  replevined  pending  the  action 
of  replevin  they  are  deemed  to  be  in  cnstodia 
legis,  and  not  subject  to  seizure  on  any  other 
process;  that  whilst  the  plaintiff  by  giving  a 
replevin  bond  obtains  possession  of  the  goods 
this  does  not  change  the  fact  that  they  are  still 
the  subject-matter  of  litigation,  and  by  legal 
fiction  still  to  be  deemed  in  the  possession  of 
the  law." 

[1]  In  Bobannan  ▼.  Jennings,  81  Okl.  2S4, 
121  Paa  195,  the  syllabns  reads: 

"Where  property  is  held  by  a  party  under  a 
bond  in  a  replevhi  action,  conditioned  on  the 
redelivery  of  the  specific  property,  in  the  event 
he  should  not  prevail  in  the  action,  such  prop- 
erty is  to  be  considered  in  custodia  legis,  the 
same  as  if  the  actual  possession  were  with  the 
officer." 

[2-4]  At  the  conclusion  of  the  plalntUTs 
evidence  the  defendant  demurred  thereto. 
This  demurrer  was  overruled.  This  Is  as- 
signed as  error.  The  action,  it  will  be  ze- 
called,  was  based  upon  a  contract  for  rent  on 
a  building.  The  plaintlfTs  evidence  absolute- 
ly failed  to  show  that  a  rental  contract  had 
been  entered  into  between  the  parties  to  the 
action.  In  fact.  It  clearly  showed  that  the 
rdatlon  of  landlord  and  tenant  never  exist- 
ed between  these  parties,  that  the  Grossman 
Company  never  had  possession  of  the  store- 
romn,  and  that  the  owner  of  the  building  re- 
tained the  possession  and  held  the  keys  to 
the  building  during  the  entire  period  for 
which  the  rent  Is  claimed.  So  there  was  an 
entire  absence  of  evidence  to  support  an  ac- 
tion for  rent  on  a  contract,  either  express  or 
Implied.  The  evidence  was  not  sufficient  to 
support  a  verdict  for  the  plaintiff,  and  the 
defendant's  demurrer  to  the  evidence  was 
well  takei  and  should  have  been  sustained. 
Shawnee  Fire  Ins.  Co.  v.  Thompson  &  Rowell, 
30  OkL  466,  119  Fac.  086.  The  most  that 
could  be  claimed  for  the  relationship  creat- 
ed betweoi  the  parties  to  this  suit,  as  shown 
by  the  testimony,  was  that  of  bailor  and 
bailee,  and  the  possession  of  the  Grossman 
Company's  property  by  White  was  an  in- 
voluntary bailmoat,  as  defined  in  section 
1066,  Rev.  I*  1010,  which  relationship  arises, 
"first,  t>7  the  accidental  leaving  of  personal 
property  in  the  possession  of  any  iierson, 
without  negligence  on  the  part  of  its  owner." 


Section  1106,  Rev.  Ll  1810,  provides  that  "an 
involuntary  bailment  is  gratultoas,  the  bailee 
being  entitled  to  no  reward." 

When  demand  was  made  upon  the  owner 
of  the  building  for  possession  of  the  property 
in  dispute  on  June  15,  1912,  and  he  refused 
to  surrender  possession,  he  thereafter  was 
a  wrongful  holder  thereof,  and  that  is,  per- 
haps, a  sufDcient  reason  why  he  would  not 
be  entitled  to  make  claim  for  even  a  rea- 
sonable charge  for  storage  on  the  property, 
while  if  he  were  an  Involuntary  bailee  he 
could  not  claim  anything.  In  no  event  under 
the  tacts  of  this  case  can  an  action  on  a 
contract  for  rent  be  maintained. 

Inasmuch  as  there  does  not  seem  to  be  any 
theory  upon  which  the  plalntUf  below  would 
be  entitled  to  recover  on  a  contract  for  roit, 
and  for  the  reasons  hereinabove  set  forth,  we 
recommend  that  the  judgment  below  be  re- 
versed, and  the  cause  remanded,  with  direc- 
tions to  the  county  court  to  dismiss  the  same 
at  the  cost  of  the  defendant  In  error. 

PES.  CU&IAM.    Adopted  In  whole. 


NICHOLS  et  at  v.  DEXTBE.    (No.  6690.) 
(Supreme  Conrt  of  Oklahoma.    Nov.  2,  1916.) 

(8i/1Ubu*  bp  th»  OowiJ 

L  Afpbai.  and  Bbbob  «s>862— Pbeseniatioii 
FOft  Rkvibw— DbhulI,  or  New  Tbial. 
Where  the  overruling  of  the  motion  for  a 
new  trial  is  not  assigned  as  error  in  the  peti- 
tion in  error,  errors  alleged  to  have  occurred 
during  the  trial  are  not  properly  presented,  and 
cannot  be  reviewed. 

FBd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  1960,  1961,  8^2-3284; 
Dec  Dig.  «=>862.] 

2.  Rkckivbbs  «=921S— Action  ow  Bond— Pk- 

Trnow. 

In  an  action  upon  a  receiver's  bond,  by  the 
obligee  against  the  principal  and  sureties  there- 
on, the  uilure  to  attach  to  the  petition  a  copy 
of  die  order  appointing  the  receiver  does  not 
render  it  fatal,  as  against  a  general  demurrer. 

[Ed.  Note.— For  other  cases,  see  Receivers, 
Cent.  Dig.  |  427;    Dec.  Dig.  «=>21&] 

8.  RsonviBs  4=9218— Action  on  Bond— Pb- 

TITIOH. 

Petition  upon  receiver's  bond  examined,  and 
held  to  constitute  a  cause  of  action  as  against 
a  general  demnrrer. 

[Ed.  Note. — For  other  cases,  see  Receivers, 
Cent  Dig.  |  427;  Dec.  Dig.  <8=>218.1 

CJommlssioners'  Opinion,  Division  No.  8. 
Elrror  from  District  Court,  Stephens  Ctounty; 
Frank  M,  Bailey,  Judge. 

Action  by  John  Dexter  against  O.  M.  Nich- 
ols and  others.  Judgment  for  plaintiff,  and 
defendants  bring  error.    Affirmed. 

J.  B.  WllkinB<»i,  of  Duncan,  for  plalntiSa 
in  error.  J.  B.  Moore,  of  Ardmore,  and  Wo- 
mack  &  Brown,  of  Duncan,  for  defendant  In 
error. 

DUDLEY,  O.  On  June  26,  1911,  the  de- 
fendant in  error,  pUlntifl  below,  commenced 
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this  action  In  the  district  conrt  of  Stephens 
county,  against  the  plaintiffs  In  error,  de- 
fendants below,  upon  a  receiver's  bond  exe- 
cuted by  the  defendant  Nichols,  as  principal, 
and  the  defendants  Johnson  and  Gamblln,  as 
sureties,  on  November  12,  1907,  In  an  action 
pending  In  the  United  States  District  Court 
for  the  Southern  District  of  the  Indian  Ter- 
ritory, at  Ardmore,  wherein  the  plabitUI 
herein  was  plaintiff,  and  J.  W.  Starr  and  oth- 
ers were  defendants.  Issues  were  Joined  and 
the  case  tried  to  the  court  and  Jury,  result- 
ing in  a  Judgment  in  favor  of  the  plaintiff 
for  $605,  with  Interest,  from  which  the  de- 
fendants have  appealed. 

[1]  There  are  eight  assignments  of  error 
in  the  petition  in  error,  all  of  which,  except 
the  third,  which  is,  "The  court  erred  in  over- 
ruling defendants'  demurrer  to  plaintiff's  pe- 
tition," are  alleged  errors  occurring  during 
the  trial.  The  overruling  of  the  motion  for  a 
new  trial  la  not  assigned  as  error  in  the  peti- 
tion in  error,  and  it  therefore  follows  that 
none  of  the  assignments  of  error,  except  the 
third,  can  be  considered  here.  Beall  t.  Mu- 
tual Life  Ins.  Co.,  7  Okl.  285,  54  Pac.  474; 
Martin  et  al.  v.  Gassert,  17  Okl.  177,  87  Pac. 
586;    Klmbrlel  v.  Montgomery,  28  Okl.  743, 

115  Pac:  1013;    Meyer  v.  James,  29  Okl.  7, 

116  Pac.  1016 ;  George  v.  Moore,  32  OkL  842, 
124  Pac.  36;  Turner  v.  First  Nat  Bank,  40 
OkL  498,  139  Pac.  703;  Adams  y.  N(»ton  et 
al.,  41  Okl.  497,  139  Pac.  264. 

[2, 3]  The  only  question  properly  presented 
for  review  is  the  sufficiency  of  the  petition, 
as  against  a  general  demurrer.  The  peti- 
tion alleges,  in  substance:    That  in  October, 

1907,  the  plaintiff  commenced  an  actios  in  the 
United  States  Court  for  the  Southern  Dis- 
trict of  the  Indian  Territory,  at  Ardmore, 
against  J.  W.  Starr  and  others,  to  recover 
possession  of  certain  real  estate,  located  in 
the  then  Indian  Territory,  and  to  have  a  re- 
ceiver appointed  to  collect  the  rents  and 
profits  therefrom  during  the  pendency  of  said 
action.  That,  at  the  time  of  the  commence- 
ment of  said  action,  Sam  Woods  was  appoint- 
ed receiver  in  said  cause,  and  directed  to 
take  possession  of  said  real  estate  and  col- 
lect the  rents  and  profits  therefrom  dnring 
said  litigation.  That  he  duly  qualified  as 
such  receiver  and  entered  upon  the  dlscliarge 
of  his  duties.  A  c(^y  of  the  petition  in  said 
cause,  together  with  a  copy  of  the  order  ap- 
pointing Woods  as  receiver.  Is  attaclied  to 
said  petition.  That  Woods  continued  to  act 
as  receiver  in  said  cause  until  February  7, 

1908,  at  which  time,  upon  the  application  of 
the  defendants  in  said  cause,  he  was  dis- 
charged and  the  defendant  Nichols  appointed 
as  receiver  in  said  cause,  with  directions  to 
take  charge  of  said  real  estate  and  collect 
the  rents  and  profits  therefrom  during  the 
pendency  of  said  litigation.  His  bond  was 
fired  at  $1,200.  He  executed  the  same,  with 
the  defendants  Johnson  anA  Gamblin  as  sure- 
ties. ITie  bond  was  filed  and  approved, 
whereupon  he  entered  upon  the  discharge  of 


his  duties  as  receiver  in  said  cause.  A  copy 
of  the  bond  is  attached  to  the  peUtlon.  Said 
bond  contains,  among  others,  the  following 
provision: 

"Whereas,  pennoBsion  baa  been  granted  the 
prmcipal  herein,  O.  M.  Nichols,  to  execute  a 
bond  and  have  said  receiver  discharged  from 
the  collection  of  said  rents,  now,  if  the  said  U. 
M.  Nichols  shall  well  and  truly  collect,  said 
rents  due  and  to  become  due  on  the  lands  de- 
scribed in  the  complaint  filed  in  the  above-en- 
titled cause  and  hold  same  subject  to  the  order 
of  the  court  and  account  for  same  upon  the  or- 
der of  the  court,  then  this  bond  shall  be  void ; 
otherwise  to  remain  in  full  force  and  effect" 

After  the  approval  of  said  bood,  Mctaols, 
as  receiver,  took  possession  of  said  real  es- 
tate, and  cm  December  14,  1910,  filed  a  report 
as  receiver  in  said  cause,  covering  the  rents 
collected,  showing  a  balance  on  hand  of  $45.- 
60.  A  c<*y  of  said  report  is  attached  to  the 
petition.  Following  this,  the  plaintiff  filed 
written  exceptions  to  said  r^>ort  and  on 
December  19,  1910,  said  action  was  tried, 
resulting  in  a  Judgment  in  favor  of  the 
plaintiff,  finding  that  he  was  the  owner  and 
entitled  to  the  irassession  of  the  real  estate 
involved  In  said  action.  At  the  same  time, 
the  report  of  the  receiver  and  the  excepticMis 
filed  thereto  were  considered  by  the  court 
and  a  finding  made  to  the  effect  that  said  re- 
ceiver had  collected,  as  rent  from  said 
premises,  the  sum  of  $606,  and  an  order  was 
made  directing  liim  to  pay  the  same  Into 
court  or  to  the  plaintiff.  A  copy  of  said 
Judgment  including  the  finding  and  order 
of  the  court  with  reference  to  the  receiver's 
report  is  attached  to  the  petition.  It  is  then 
alleged  in  the  petition  that  the  receiver  failed 
and  refused  to  comply  with  the  order  of  the 
court  with  reference  to  the  payment  of  said 
money,  and,  on  account  thereof,  breadied  the 
terms  and  conditions  of  his  bond,  rendering 
himself  and  the  sureties  thereon  liable  for 
the  amount  found  to  be  due,  upon  the  exam- 
ination of  said  report 

We  think  the  petition  good,  as  against  a 
gen«al  demurrer.  It  alleges  the  institution 
of  the  original  action,  the  appointment  and 
qualification  of  Woods  as  receiver,  his  dis- 
charge and  the  appointment  of  Nichols  as  re- 
ceiver, <m  the  application  of  the  defendants 
in  said  cause,  his  qualification  by  giving 
bond,  which  was  approved.  It  then  alleges 
that  he  took  possession  of  the  property,  col- 
lected the  rents  and  profits  therefrom,  as  re- 
ceiver in  said  cause,  filed  a  report  to  which 
exceptions  were  filed,  and,  upon  hearing,  it 
was  found  that  he  had  $605  in  his  possession, 
as  receiver;  a  final  Judgment  In  favor  of  the 
plaintiff,  in  the  original  action,  and  an  order 
directing  the  receiver  to  turn  over  the  money 
to  the  plaintiff,  and  bis  failure  to  do  so. 
This  constitutes  a  breach  of  the  terms  and 
«>ndItIons  of  his  bond,  rendering  himself  and 
the  sureties  thereon  liable.  High  on  Re- 
ceivers (4th  Ed.)  §  129;  Richardson  v.  Penny, 
10  Okl.  32,  61  Pac.  584;  Title  Guaranty  & 
Surety  Go.  v.  Slinker,  35  Okl.  128,  128  Pac. 
696;  Southern  Surety  Co.  v.  Bumey  et  aL,  3* 
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OW.  552, 126  Pac.  748,  43  L.  E.  A.  (N.  S.)  308 ; 
Anderson  v.  Anderson,  146  Pac.  709;  State  V. 
Gibson,  21  Ark.  140;  Carl  t.  Meyer,  61  App; 
Div.  5,  64  N.  T.  Supp.  1077. 

The  first  objection  urged  to  tbe  snfflcteiiCT 
of  the  petition  la  that  a  copy  of  the  order 
discharging  Woods  and  substituting  Nichols 
as  receiyer  is  not  attached  to  tbe  petition. 
This  was  not  necessary,  and  the  petition  is 
not  defective  on  account  thereof,  as  against 
a  general  demurrer.  The  petition  alleges 
the  discharge  of  Woods  and  tbe  appointmo&t 
of  Nichols  as  receiver  in  his  place,  on  tbe 
application  of  the  defendants. 

The  next  objection  urged  to  the  petition 
is  that  there  is  no  allegation  to  tbe  effect 
that  Nichols  took  .the  oath  as  receiver  in 
said  cause.  It  is  Insisted  that,  under  tbe 
statutes  of  Arkansas  in  force  In  the  Indian 
Territory  at  the  time  the  bond  sued  upon 
was  executed,  a  receiver  should  take  an  oath 
b^ore  entering  upon  bis  duties.  This  is  true. 
Section  6277,  c.  119,  Mansfield's  Digest.  A 
receiver  is  an  officer  of  the  court,  and  this 
statute  is  directory  and  not  mandatory,  and 
the  failure  of  the  receiver  to  take  tbe  oath 
wouid  not  render  his  acts  void  nor  constitute 
a  defense  on  his  bond,  under  the  facts  dis- 
closed by  tbe  petition  in  this  case.  High  on 
Receivers  (4th  Ed.)  i  99;  Richardson  v. 
Penny,  supra;  American  Bank  v.  Oooper,  64 
Me.  438;  34  Cyc.  153;  Dayton  v.  Borst,  7 
Bosw.  115,  affirmed  in  31  N.  X,  435. 

Aside  from  ttiis  fact,  the  petition  alleges 
that  the  receiver  qualified,  by  giving  bond, 
and  a  copy  of  the  bond  is  attached,  and,  in 
the  absence  of  an  affirmative  showing  to  the 
contrary,  the  presumption  is  that  he  took  tbe 
reqoired  oath.  High  on  Receivers,  supra; 
Seymour  t.  Aultman  C!o.,  109  Iowa,  297,  80 
N.  W.  401;  Nelson  v.  People,  23  N.  Y.  283; 
Dayton  v.  Johnson,  69  N.  Y.  419.  There  is 
no  merit  in  this  contention. 

Tbe  petition  states  a  cause  of  action,  as 
against  a  general  demurrer,  and  the  Judg- 
ment of  the  trial  court  should  be  affirmed. 

PER  CURIAM.    Adopted  In  whola 


HOLMES  et  al.  v.  ALEXANDER. 

(No.  5458.) 

(Snpteme  Coart  of  Oklahoma.     Nov.  2,  1916.) 

(ByUahua  ly  the  Court.) 

1.  Appeal  and  Ebbob  <8=>3S4—Rbvivob— Ac- 
tion   AOAINOT    PaBTNIBSHTP. 

Where,  in  an  action  against  a  partnership, 
service  is  made  by  publication  and  the  appear- 
ance is  by  the  partnership  only,  and  judgment 
is  rendered  against  the  individuals  composing 
the  firm,  and,  pending  the  appeal  one  of  the 
partners  dies,  held,  a  failure  to  revive  in  the 
name  of  big  personal  representative  ia  not  fatal 
to  the  appeal,  inasmnch  as  the  trial  court  was 
without  JurUdiction  to  render  an  individual 
judgment  against  the  deceased. 

[Ed.  Mote.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §g  1848,  1851-1863;  Dec. 
Dig.  «=s>334.] 


2.  PABTimBSHip  «=9Z19  —  Action  against  — 
Pbocssb— Jitdouxnt. 

In  an  action  against  a  partnersbip,  where 
service  la  made  upon  the  firm  only,  a  judgment 
rendered  against  the  individuals  composing  the 
partnership  is  void  for  the  reason  that  it  is  ren- 
dered against  parties  not  before  the  court. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  §|  429-440,  442-445 ;  Dec.  Dig.  «=» 
219.J 

3.  Pabtnkbship    «=»63— Natubi!— Pabtnebs. 

A  partnership  ia  a  distinct  entity  from  the 
individuals  who  compose  It, 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  i  93;    Dec.  Dig.  «=»63.] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  County  Court,  Carter  County; 
W.  P.  Freeman,  Judge. 

Action  by  M.  L.  Alexander  against  Edward 
R.  Holmes  and  Ralph  W.  Holmes,  surviving 
partners  of  the  firm  of  R.  E.  Holmes  & 
Sons.  Judgment  for  plaintiff,  and  defend- 
ants bring  error.    Reversed. 

J.  B.  Moore,  of  Ardmore,  Warner,  Dean, 
McLeod  &  Langworthy,  and  William  B.  By- 
ers,  all  of  ICansasi  City,  Mo.,  for  plaintiffs  in 
error.  Cruce  &  Potter,  of  Ardmore,  for  de- 
fendant in  error. 

GALBRAITH,  a  This  action  was  origi- 
nally commenced  In  a  Justice  of  the  peace 
court  On  appeal  to  the  county  court  It  was 
tried  to  the  court  and  a  Jury,  and  a  verdict 
returned  for  the  plaintiff.  Judgment  was 
rendered  on  the  verdict  as  follows: 

"It  is  therefore  ordered,  decreed,  and  adjudg- 
ed by  the  court  that  M.  L,  Alexander,  the  plain- 
tiff herein,  do  have  and  recover  of  and  from  R. 
E.  Holmes,  Ralph  W.  Holmes,  and  Edward  R. 
Holmes,  the  defendants  herein,  jointly  add 
severally,  the  sum  of  $200,  together  with  all 
costs  herein.  To  the  above  judgment  tbe  de- 
fendants in  open  court  except." 

[1]  A  motion  is  hereby  presented  by  the 
defendant  in  error  to  dismiss  the  appeal  for 
the  reason: 

"That  this  court  is  without  jurisdiction  to 
hear  and  determine  this  appeal,  for  the  reason 
that  intermediate  to  final  jud^raent  and  the 
filing  of  the  proceedings  in  error  in  the  Supreme 
Court,  R.  B.  Holmes,  who  was  one  of  the  party 
defendants  below,  and  against  whom  a  judgment 
was  rendered  by  the  court  in  said  cause,  and 
one  of  the  parties  who  prayed  this  appeal,  died, 
and  that  no  revivor  of  said  action  is  shown  by 
the  record  therein." 

This  motion  Is  well  talten,  provided  the 
Judgment  appealed  from  is  valid,  Inasmuch 
as  it  appears  from  the  fftce  thereof  that  It 
was  and  is  a  Joint  Judgment.  Holmes  et  al. 
V.  Dillard,  40  Okl.  309,  136  Pa&  408.  This 
last  case,  however,  is  distingruished  from  the 
case  at  bar,  in  this:  That  in  the  Dillard 
Case  the  action  was  prosecuted  against  the 
Individuals  composing  the  partnership  of  R. 
E.  Holmes  &  Sons,  and  not  against  the  part- 
nership, as  in  this  case,  and  in  that  case  the 
individuals  were  served  with  summons  and 
appeared  in  the  trial  court,  while  in  this  the 
summons  was  against  R.  E.  Holmes  &  Sons, 
and  the  service  was  made  by  imbllcation 
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against  tbe  partneisliip,  and  the  appearance 
was  by  the  partnenblp,  and  there  was  nei- 
ther service  upcm,  nor  appearance  by,  E.  E. 
Holmes.  The  judgment  was  therefore  void 
as  to  him  for  want  of  Jurisdiction  In  the 
trial  court  to  render  it  Sayre  Commission 
Co.  et  al.  y.  Keen,  26  Okl.  794,  110  Pac. 
775;  Heaton  v.  Shaeffer,  34  OkL  631,  126 
Pac.  797,  43  I*  R.  A.  (N.  S.)  540.  The  judg- 
ment being  void  as  to  B.  E.  Holmes,  for  the 
reasons  above  given,  a  failure  to  revive  In 
the  name  of  his  personal  representative  was 
not  fatal  to  the  appeal,  and  the  motion  to 
dismiss  should  be  denied. 

[2,  S]  There  Is,  however,  a  further  suf- 
ficient reason  why  this  cause  should  be  re- 
versed and  remanded,  to  wit:  It  appears 
from  the  face  of  the  record  that  the  Judg- 
ment appealed  from  was  void  for  want  of 
Jurisdiction  In  the  trial  court  to  render  It, 
inasmuch  as  it  was  rendered  against  parties 
who  were  not  properly  before  the  court 
The  action  was  commenced  against  R.  E. 
Holmes  &  Sons,  a  partnership  composed  of 

Holmes   and   Holmes.      The 

garnishment  affidavit,  Issued  at  the  com- 
mencement of  the  action,  alleged  that  B^  B. 
Holmes  &  Sons  were  Indebted,  etc.  The  sum- 
mons in  the  case  was  Issued  against  R.  E. 
Holmes  &  Sons,  and  the  service  made  by 
publication  against  the  partnership.  The  ap- 
pearance in  the  court  below  was  by  R.  E. 
Holmes  &  Sons,  first  by  demurrer  and  then 
by  an.swcr.  The  Judgment,  however,  appeal- 
ed from  was  rendered  not  against  the  part- 
nership, but  against  the  individuals  com- 
posing the  partnership,  to  wit  B.  EX  Holmes, 
Ralph  W.  Holmes,  and  Edward  R.  Holmes, 
Jointly  and  severally.  It  is  said  In  Heaton 
V.  Schaeffer,  supra: 

"A  consideration  of  the  Btatntes  quoted  and 
cases  cited,  together  with  the  case  of  Sysima 
Grocer  Co.  v.  Burnham,  Hanna,  Munger  &  Co., 
6  Okl.  618,  52  Pac.  918,  leads  to  the  conclnsion 
that  in  this  jurisdiction  a  partnership  is,  to 
some  extent,  a  separate  entity  from  the  in- 
dividuals who  compose  It,  and  that  the  members 
of  a  firm  are  not  directly  liable  upon  a  debt 
of  the  partnership,  but  their  liability  arises 
out  of  their  connection  with  the  firm,  and  Is 
only  traceable  through  the  firm,  and  must  be 
established  by  a  judgment  against  the  firm." 

These  Indlvlduala  against  whom  judg- 
ment was  rendered  were  not  brought  into 
the  case  by  the  servloe  of  Bunmtons,  nor 
did  they  moke  a  voluntary  appearance  there- 
in. Service  of  summona  was  upon  R.  E. 
Holmes  &  Sons,  as  a  partnership,  the  ap- 
pearance in  the  action  was  by  the  partner- 
ship. The  Judgment  was  not  rendered 
against  the  i>arty  in  court,  the  partnership, 
but  against  the  individuals  composing  the 
partnership  who  were  not  in  court  There- 
fore the  court  was  without  Jurisdiction  to 
render  this  Joint  and  several  Judgment 
against  these  individuals  composing  this 
IMirtnership,  and  the  Judgment  appealed  from 
is,  for  that  reason,  void.  Heaton  v.  Schaef- 
fer, 34  Okl.  631,  126  Pac.  797,  43  L.  R  A.  (N. 


S.)  540;   Sayer  CommissicHi  Co.  t.  Keen,  26 
Okl.  794,  110  Pac.  775. 

We  therefore  recommend  that  the  Jadg- 
ment  appealed  from  be  reversed,  and  the 
cause  remanded,  witli  diiectionB  to  srant  s 
new  trial. 

PER  CURIAM;.    Adopted  in  whoI» 


STAINBBOOK   ▼.  KESKOJL.     (No.   6831.) 
(Snprem«  Court  of  Oklahoma.     Nov.  2,  1915.) 

(ByUahiu  hy  the  Court.) 

1.  Afpka.1,  and  Ebbob  $=>957  —  Judokekt 

«=»139— DiBCBETlONABT     RUUNO  —  MOTIOH 

TO  Vacate  ob  Moditt  Jttdqmisnt. 

An  application  to  vacate  or  modify  a  judg- 
ment is  addressed  to  the  sound  legal  discretioii 
of  the  court,  and  will  not  be  disturbed  on  ap- 

geal,  unless  it  dearly  appears  that  the  court 
as  abased   its  discretion.     Following  Poff  v. 
Lockridge,  22  Okl.  462,  98  Pac.  427. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  J  3823;  Dec  Dig,  «=9957; 
Judgment  Cent  Dig.  (J  266-268;  Dec  Dig. 
'S=»189.1 

2.  jTrDOVENT    «=al62— DBTATTrT    JUDaUENT— 

Refdsai.  to  Set  Abids— DisonkiioN. 

Facts  in  this  case  examined,  and  found 
that  the  refusal  of  the  court  to  set  aside  the 
default  judgment  complained  of  was  an  abuse  of 
judicial  discretion. 

[EJd.  Note.— For  other  eases,  see  Judgment 
Cent  Dig.  SI  819-322;  Dec.  Dig.  <8=>162.] 

Commissioners'  Opinion,  Division  No.  L 
Error  from  County  Court,  Creek  County; 
Vlck  S.  Decker,  Judge. 

Action  by  Mike  Mesklli  against  Frank 
Stalnbrook.  Judgment  for  plaintiff  and  de- 
fendant brings  error.  Reversed  and  remand- 
ed, with  directiona. 

Pryor  &  Rockwood,  of  Sapalpo,  tor  plain- 
tiff in  error. 

COLUER,  O.  TUB  Is  an  appeal  by  plain- 
tiff In  error,  hereinafter  styled  defendant 
from  the  refusal  of  the  county  court  of 
Creek  county  to  set  aside  and  vacate  a  Judg- 
ment In  the  sum  of  $176,  rendered  against 
him  by  default  in  favor  of  defendant  in  er- 
ror, hereinafter  called  plaintiff,  upon  the 
grounds:  (1)  That  defendant  was  prevented 
from  appearing  and  defending  said  action 
by  unavoidable  casualty  and  misfortune; 
that  he  was  111  and  confined  to  his  bed  on 
the  day  said  Judgment  was  rendered;  (2) 
that  his  attorney  was  sick  and  unable  to  at- 
tend court  and  appear  for  him  on  said  date; 
(3)  that  neither  he  not  his  attorney  bad  in- 
formation that  said  cause  was  set  for  trial, 
but  on  the  contrary,  the  court  had  agreed 
with  the  attorney  for  defendant  that  the 
case  would  be  continued  for  the  term,  and 
the  attorney  for  defendant  informed  defend- 
ant the  cose  had  been  continued  and  would 
not  be  called  for  trial  at  said  term ;  (4)  that 
he  had  a  meritorious  defense  to  the  mid  ac- 
tion, to  wit,  that  he  did  not  owe  plaintiff 
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anytblng,  baring  paid  blm  In  foil  for  all 
Bervlces  rendered  him. 

[2]  On  the  trial,  the  evidence  was  In  con- 
flict as  to  whether  plaintiff  was  too  sick  to 
attend  conrt  at  the  time  said  Judi^ment  was 
Tendered,  bnt  the  great  weight  of  the  evi- 
dence is  In  favor  of  the  contention  of  plain- 
tiff as  to  his  physical  condition  on  the  day 
the  Judgment  was  rendered.  There  is  no  con- 
flict in  the  evidence  that  the  attorney  was 
physically  incapacitated,  at  the  time  of  the 
rendition  of  said  judgment,  to  try  the  case, 
and  that  prior  to  the  rendition  of  the  said 
judgment  sought  to  be  set  aside,  the  county 
judge  who  presided  at  the  trial  In  which  the 
Judgment  was  rendered,  and  the  district 
court,  had  each  agreed  with  said  attorney 
that  "they  would  continue  all  his  [said  at- 
torney's] cases  for  the  term  of  the  court," 
and  that  said  attorney  bad  notified  defend- 
ant that  his  case  had  been  continued,  and  es- 
tablished the  existence  of  such  unavoidable 
casualty  and  misfortune,  when  coupled  with, 
as  in  the  Instant  case  the  averments  in  the 
sworn  petition,  filed  herein,  that  defendant 
bad  a  meritorious  defense  to  said  action,  to 
wit,  "that  he  did  not  owe  plaintiff  anything, 
having  paid  the  plaintiff  in  full  for  all  serv- 
ices rendered  defendant  by  plaintiff,"  fully 
discharged  the  burden  of  proof  upon  lilm  to 
entitle  him  to  have  the  judgment  complained 
of  vacated,  as  provided  by  section  6267,  Ilev. 
Laws  1910,  which  reads: 

"The  district  court  shall  have  power  to  vacate 
or  modify  its  own  Judgments  or  orders,  at  or 
after  Uie  term  at  which  such  judgment  or  order 
was  made:  •  *  *  Seventh.  For  unavoidable 
casualty  or  miefortune,  preventing  the  party 
from  prosecuting  or  defending." 

The  case  of  <McLaughlln  v.  Nettleton,  25 
Okl.  319,  106  Pac.  662,  Is  a  case  where  the 
defendant  made  application  to  have  a  default 
Judgment  vacated,  and  alleged  as  grounds 
that  bis  attorney  had  written  the  clerk  of 
the  district  court,  asking  when  the  case  was 
set  for  trial,  bnt  received  no  reply,  and  a  lo- 
cal attorney  bad  sent  him  a  telegram,  stat- 
ing: "Tour  case  is  set  for  the  twenty-flrst" 
In  transmission,  the  telegram  was  changed 
to  read:  "Your  case  Is  set  for  trial  the  first" 
The  trial  court  held  that  the  circumstances 
were  not  such  as  CMistltuted  unavoidable 
<9U)ualty  or  misfortune,  as  contemplated  by 
statute.  On  appeal,  the  Supreme  C!ourt  held 
that  the  Circumstances  were  sufficient,  and 
reversed  the  lower  conrt  nnd  remanded  the 
cause,  with  instructions  to  vacate  the  Judg- 
ment. See,  also.  Coming  &  Horner  v.  Tripp, 
1  How.  Prac.  (N.  y.)  14;  Northern  Dispen- 
sary Trustees  v.  Merrlam,  69  How.  Prac. 
<N.  Y.)  226;  Boyd  v.  Williams,  70  N.  J.  Law, 
186,  66  AtL  135;  Wynn  v.  Frost,  6  OkL  89, 
60  Pac.  184;  Williams  v.  Blchmond  &  D.  R. 
Co.,  110  N.  C  466,  16  S.  E.  97;  Syfers  et  aL 
v.  Kelser,  81  Ind.  App.  6,  66  N.  B.  1021; 
Sdmltzler  t.  Wichita  Fourth  Nat  Bank,  1 
Kan.  App.  674,  42  Pac.  496. 


On  hearing  the  application  to  vacate  the 
judgment,  plaintiff  offered  testimony  tending 
to  show  that  the  sworn  averments  In  his  pe- 
tition that  he  had  a  meritorious  defense  were 
true,  which  testimony  was  not  contradicted 
by  plaintiff.  Poff  v.  Lockridge,  22  Okl.  462, 
98  Pac.  427;  Niagara  Insurance  Co.  v. 
Rodecker  &  Pearscm,  47  Iowa,  162. 

[1]  While,  ordinarily,  vacating  and  set- 
ting aside  a  Judgment  rests  largely  in  the 
sound  discretion  of  the  trial  judge,  such  dis- 
cretion must  be  exercised  fairly  and  impar- 
tially. In  Bailey  v.  Taaffe,  29  Cal.  423,  a 
case  dted  with  approval  by  the  Supreme 
Court  of  this  state  In  the  case  of  Poff  v. 
Lockridge,  supra,  it  Is  said: 

"The  discretion  intended,  however.  Is  not  a 
capricious  or  arbitrary  discretion,  but  an  faa- 
partial  discretion,  guided  and  controlled  in  its 
exercise  by  fixed  legal  principles.  It  is  not  a 
mental  discretion  to  be  exercised  ex  gratia,  bnt 
a  legal  discretion  to  be  exercised  in  conformity 
with  the  spirit  of  tlie  law,  and  in  a  manner  to 
subserve,  and  not  to  impede  or  defeat,  the  ends 
of  substantial  justice.  In  a  jAain  case  this  dis- 
cretion has  no  office  to  perform,  and  its  exer- 
cise is  limited  to  doubtful  cases,  where  an  im- 
partial mind  hesitates.  If  it  be  doubtful  wheth- 
er the  excuse  offered  is  sufficient  or  not,  or 
whether  the  defense  set  up  is  with  or  without 
merit  in  foro  legis,  when  examined  under  those 
rules  of  law  by  which  judges  are  guided  to  a 
conclusion,  the  judgment  of  the  court  below 
will  not  be  disturbed." 

Ibe  plaintiff  has  filed  no  brief  In  this  case, 
and  we  think  it  may  be  fairly  Inferred  there- 
by that  be  admits  the  correctness  of  the  po- 
sition assumed  by  defendant 

There  was  erroneous  admission  of  evidence 
in  this  case  as  to  several  previous  continu- 
ances of  the  case.  Such  question  was  not 
germane  to  the  Issue  here  involved,  regard- 
less of  bow  many  oontlnoances  may  have 
been  had,  upon  what  grotmds,  whether  right- 
ly or  erroneously  granted,  and  said  evidence 
should  not  have  been  considered  in  deter- 
mining whether  or  not  the  judgment  In  this 
cause  should  be  set  aside.  It  is  very  dear 
that  there  was  an  abuse  of  discretion  of  the 
ooait  In  refusing  to  vacate  said  judgment, 
and  bis  action  was  prejudicial  error. 

This  cause  should  be  reversed  and  remand- 
ed, with  Instructions  to  set  aside  the  ver- 
dict and  grant  a  new  trial. 

PBB  CDBIAM.     Adopted  in  whole. 


BOARD  OF  COM'RS  OF  KINGFISHER 

COUNTY  V.  EADS.    (No.  6174.) 
(Supreme  Court  of  Oklahoma.     Nov.  2,  1015J 

(Bfittabiu  by  the  OourtJ 

1.  ASTLtrXS  «=»4  —  SUPEKIWTENDIBNT  OF  AST- 
LVU  roB  POOB— APFOINTiaNT'— TKBU  or  OF- 
FICE. 

Where  the  statute  provides  for  the  appoint- 
ment of  a  superintendent  of  the  asylum  for  the 
poor  for  one  vear,  the  board  of  county  commis- 
sioners is  autnorized  to  make  such  appointment 
for  the  term  so  designated,  regardless  of  the  fact 
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that  a  portion  of  the  term  of  office  continues  into 
the  term  of  the  succeeding  board. 

[Ed.  Note.— E\>r  other  cases,  see  -  Asylums, 
Cent.  Dig.  i  8 ;  Dec.  Dig.  «=»4.] 

2.  AsTLUMS  ^=>4  —  Stjpebintendent  of  Abt- 
LUM  FOB  PooB— Appointment— Validity. 
Where  a  previous  appointment  of  a  superin- 
tendent of  the  asylum  for  the  poor  has  not  ex- 
pired, and  will  not  expire  for  several  months  aft- 
er the  term  of  office  of  the  board  of  county  cbm- 
missioners,  an  appointment,  without  any  present 
necessity  therefor,  to  commence  in  the  future, 
and  during  the  term  of  an  incoming  board,  is 
prejudicial  to  the  best  interests  of  the  public,  and 
not  authorized  by  law. 

[Ed.  Note.— For  other  cases,  see  Asylnms, 
Cent.  Dig.  g  3 ;  Dec  Dig.  <S=4.] 

CommlBslonen'  Opinion,  Division  No.  S. 
Error  from  District  Court,  Klngflsber  Coun- 
ty;  James  W.  Steen,  Judge. 

Action  by  the  Board  of  County  Commis- 
sioners of  Kingfisher  County  against  Stephen 
Eads.  Judgment  for  defendant,  and  plaintiff 
brings  error.     Reversed  and  remanded. 

W.  B.  Blalr,  of  Kingfisher,  for  plaintiff 
In  error.  D.  K.  Cannlngham,  of  E^gfisber, 
for  defendant  in  error. 

•RITTENHOUSB,  C.  On  Febmary  6, 1912, 
the  board  of  county  commissioners  of  King- 
fisher county,  OkL,  appointed  Steph^i  Eads 
ns  superintendent  of  the  asylum  for  the 
poor  for  the  year  ending  March  1,  1913.  On 
December  2,  1912,  wbich  was  approximately 
90  days  before  such  term  expired,  the  board 
of  county  commlssioneis  met  and  employed 
Stephen  Eads  as  superintendent  of  the  asy- 
lum for  the  poor  for  the  term  of  one  year, 
commencing  March  1,  1913,  and  ending  the 
last  day  of  February,  1914,  entering  Into  a 
contract  of  employment,  which  contract  com- 
menced approximately  60  days  after  the  ex- 
piration of  their  term  of  office  and  continued 
for  one  year  thereafter.  At  the  time  of  the 
appointment  and  the  execution  of  the  con- 
tract under  consideration,  the  board  was  com- 
posed of  W.  O.  Oannlugham,  J.  A.  Lindsey, 
and  J.  G.  Myers.  Their  term  of  office  expired 
on  January  6,  1913.  On  that  date  a  new 
board  was  organized,  composed  of  J.  S.  Pat- 
rick, Milton  Duffy,  and  C.  M.  Wilson.  This 
action  was  instituted  for  the  purpose  of  hav- 
ing the  order  of  December  2,  1912,  appointing 
Stephen  Eads  as  superintendent  of  the  said 
asylum,  and  the  contract  based  thereon,  set 
aside  and  held  for  naught,  on  the  ground  that 
no  necessity  existed  for  the  appointment  at 
such  time,  and  that  the  best  Interests  of 
Kingfisher  county  did  not  demand  the  ap- 
pointment, and  that  said  appointment  was 
not  authorized  by  law.  A  demurrer  was  sus- 
tained to  the  petition,  on  the  ground  that 
the  petition  failed  to  state  facts  sufficient 
to  constitute  a  cause  of  action. 

[1,2]  The  only  question  presented  by  this 
appeal  Is  whether  or  not  the  board  of  county 
oommissioners  had  the  power  and  authority 
to  appoint  a  superintendent  of  the  asylum 


for  the  poor  tor  a  term  of  one  year  before 
the  expiration  of  a  previous  contract,  and 
which  contract  to  commence  In  the  future 
and  at  a  time  beyond  their  term  of  office. 

It  is  conceded  that  under  section  4536, 
Rev.  Iaws  1910,  the  board  of  county  commis- 
sioners may  employ  a  good  and  responsible 
resident  of  the  county  to  take  diarge  of  the 
asylum  for  the  poor,  and  that  such  employ- 
ment is  to  be  made  by  the  year.  The  board 
employed  Stephen  Eads  for  one  year  on 
February  6,  1912,  and  that  term  had  not 
expired  at  the  time  be  was  re-employed  on 
December  2, 1912,  for  an  additional  year  com- 
mencing March  1,  1913.  If  the  board  could 
employ  a  superintendent  for  one  year,  a  large 
portion  of  which  term  continued  Into  the 
term  of  their  successors,  and  then,  just  prior 
to  the  expiration  of  their  term  of  offl.ce  and 
before  the  one  year  had  elapsed,  re-employ 
the  superintendent  for  an  additional  term  to 
commence  during  the  term  of  their  suctes- 
sors,  then  such  board  might  employ  a  super- 
intendent for  any  number  of  years,  provided 
each  employment  was  for  one  year  only, 
commencing  at  the  expiration  of  the  previous 
appointment,  and  thus  the  hands  of  the 
succeeding  board  would  be  tied  indefinitely. 

In  the  case  of  Alvah  Sheldeu  v.  Board  of 
Com'rs  et  aL,  48  Kan.  356,  29  Paa  759, 16  U  R. 
A.  267,  the  court.  In  construing  a  similar  stat- 
ute to  the  one  under  discussion  held  that  the 
board  of  county  commissioners  had  authority 
to  designate  an  official  newspaper,  but  such 
deslgnaticni  could  not  continue  for  a  longer 
period  than  one  year,  or  so  as  to  bind  or  tie 
the  hands  of  their  successors  In  office. 

In  the  case  of  Franklin  County  v.  Ranck, 
9  Ohio  Cir.  Ct.  R.  301,  it  was  held,  In  the 
absence  of  some  necessity  or  special  circum- 
stances showing  that  the  public  good  required 
it,  a  contract  by  a  board  of  county  commis- 
sioners made  just  prior  to  the  expiration 
of  their  term  of  office,  employing  a  janitor 
for  the  courthouse  for  a  period  of  time  ex- 
tending into  the  term  of  their  successors  in 
office,  and  which  has  the  effect  of  fore- 
stalling the  action  of  such  successors  for  a 
year,  Is  calculated  to  be  prejudicial  to  the 
public  Interests,  and  hence  Is  against  public 
policy  and  void. 

It  is  said  in  the  case  of  Jay  County  v. 
Taylor,  123  Ind.  148,  23  N.  E.  752,  7  I*  R.  A. 
160,  that  a  board  of  county  commissioners 
has  not  the  power  to  employ  an  attorney  for 
a  period  of  three  years,  the  term  to  com- 
mence In  the  future,  after  the  retirement  of 
one  member  of  the  board,  as  such  contract 
is  unreasonable.  Imposing,  as  it  does,  upon 
the  three  subsequent  members  an  attorney 
not  of  their  hiring. 

Defendant  in  error  relies  upon  Michael 
Manley  v.  Hugh  R.  Scott,  108  Minn.  142,  121 
N.  W.  628,  29  L.  R,  A.  (N.  S.)  662.  wherein 
that  court  held  that  the  board  of  county  com- 
missioners of  Hennepin  county  was  a  continu- 
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lug  body,  and  snch  board  bad  power  to  em- 
ploy a  morgue  keeper  for  a  period  of  one 
year  on  the  last  day  of  the  year,  regardless 
of  the  fact  that  two  new  members  of  the 
board  would  qualify  and  enter  upon  their 
duties  soon  after  the  first  of  tbe  year.  The 
facts  in  the  foregoing  case  were  that  tbe 
term  of  office  expired  the  day  f crowing  tbe 
employment,  and  there  evidently  existed  a 
necessity  for  the  board  to  act;  but  In  the 
case  at  bar  the  petition  alleges  that  there 
was  no  necessity  for  the  loaklng  of  such  em- 
ployment, and  that  the  best  interest  of  Klng- 
fiaher  county  did  not  demand  tbe  employment 
at  such  time. 

Different  reasons  are  advanced  In  each  of 
the  foregoing  cases  as  to  why  the  appoint- 
ment Is  held  Invalid,  and  this  Is  true  for  tbe 
obvious  reason  that  In  each  case  a  different 
statute  was  under  consideration.  The  weight 
of  authority,  however,  seems  to  be  that  where 
a  statute  provides  tor  tbe  appointment  of  an 
officer  for  a  given  length  of  time,  the  board 
is  authorized  to  make  the  appointment  for 
tbe  term  so  designated,  regardless  of  tbe 
fact  that  a  portion  of  tbe  term  of  office 
continues  Into  tbe  term  of  tbe  sucoeeding 
board.  Pickett  Pub.  Ca  v.  Carbon  County 
Com'rs,  36  Mont.  188,  X  Pac  524,  13  L.  R. 
A.  (N.  S.)  1115, 122  Am.  St  Bep.  362,  12  Ann. 
Cas.  086.  Applying  this  rule  to  the  appoint- 
ment of  February  6,  1012,  we  find  that  the 
term  extended  into  the  succeeding  term  ap- 
proximately 00  days,  yet  that  appointment 
was  valid. 

In  tbe  Instant  case,  we  have  a  specific 
grant  of  power  conferred  upon  tbe  board  to 
employ  a  superintendent  of  the  asylum  for 
tbe  poor  for  a  term  of  one  year.  Under  such 
a  statute,  the  board  may,  at  any  time  during 
Its  term,  when  a  prior  contract  of  employment 
has  expired  or  is  about  to  expire,  enter  into 
a  contract  for  one  year,  even  though  only  a 
small  portion  of  the  term  of  employment  is 
to  be  served  under  the  board  making  the  ap- 
pointment. Under  this  rule,  the  appointment 
of  February  6,  1912,  was  valid,  and  no  com- 
plaint is  made  in  this  case  as  to  the  action  of 
the  board  in  that  respect;  but  the  complaint 
is  made  that  the  action  of  the  board  In  re- 
appointing Stephen  Eads  on  December  2, 
1912,  as  superintendent  of  the  asylum  for  the 
poor.  Is  invalid  for  the  reason  that  the  office 
was  then  filled  by  Stephen  Eads,  his  term 
of  office  not  having  expired,  that  there  was 
no  necessity  for  the  appointment  at  that 
time,  and  that  the  best  interests  of  Kingfisher 
county  did  not  demand  the  appointment  at 
such  time.  Taking  tbe  facts  alleged  as  true, 
it  is  apparent  that  tbe  effect  of  the  appoint- 
ment of  Stephen  Eada  on  December  2,  1912, 
for  a  term  to  commence  In  the  future  and 
after  tbe  term  of  office  of  the  board  making 
the  appointment,  was  to  tie  the  hands  of  tbe 
sucoeeding  board  for  a  term  of  one  year,  and, 
this  being  true,  such  appointment  was  preju- 


dicial to  the  best  Interests  ot  the  public, 
and  not  authorized  by  law.  Franklin' County 
V.  Ranck,  supra. 

The  cause  should  be  reversed  and  remand- 
ed, with  tbe  instruction  to  the  trial  court 
to  overrule  the  demurrer. 

PER  CURIAM.    Adopted  In  whole. 


SOOTT  V.   MOORB.      (No.  5836.) 

(Supreme  Court  of  Oklahoma.    Nov.  2.  1916.) 

(SyUahiu  hv  the  Court.) 

1.  Attorney  and  Client  C=»101— AuinoBrrr 
TO  Compromise  Sinr— Buedkx  of  Proof. 

An  attorney  at  law  is  witliont  authority 
to  compromise  an  action  pending,  witbont  being 
si^edfically  authorized  by  his  client  so  to  do; 
and  when  such  attorney  makes  such  compromise, 
and  his  anthori^  to  do  so  is  put  in  issue,  the 
burden  is  on  the  party  asserting  the  compromise 
to  show  aothority  therefor,  or  ratification. 

[Ed.  Note. — For  other  cases,  see  Attorney  and 
Client,  Cent  Dig.  {{  209-216;  Dec.  Dig.  <S=> 
101.1 

2.  Trial  ^=s>139  —  Dirbction  of  Verdict  — 
EvrDErrcE. 

Where  there  Is  any  evidence  introduced 
in  the  trial  of  a  canse  reasonably  tending  to  e»- 
tablish  plaintiff's  cause  of  action,  it  is  error  for 
the  court  to  direct  a  verdict  for  defendant. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  If  332,  333,  338-341,  365;  Dec.  Dig.  «a» 
139.] 

Commissioners'  Opinion,  Dlvlsl<m  No.  1. 
Error  from  District  Court,  Canadian  County ; 
John  J.  Carney,  Judge. 

Replevin  by  John  A.  Scott  against  Mrs.  J. 
M.  Moore,  as  administratrix  of  the  estate  of 
J.  M.  Moore,  deceased.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.  Revers- 
ed and  remanded. 

Harvey  R.  Winn,  of  Oklahoma  CSty,  for 
plaintiff  in  error.  R.  B.  Forrest,  of  El  Reno, 
for  defendant  In  error. 

CX>LIJ[ER,  C.  This  Is  an  action  in  replev- 
in, brought  by  John  A.  Scott  against  Mrs. 
J.  M.  Moore,  as  administratrix  of  the  estate 
of  J.  M.  Moore,  deceased,  to  recover  73  bush- 
els and  20  pounds  of  alfalfa  seed.  Herein- 
after the  parties  will  be  designated  as  they 
were  in  tbe  trial  court  The  basis  of  the  ac- 
tion Is  that  plaintiff  had  contracted  with  de- 
fendant's Intestate  to  thresh  a  certain  crop 
of  alfalfa,  by  the  terms  of  which  said  con- 
tract plaintiff  was  to  thresh  the  same  on  the 
farm  of  decedent;  and  providing  that.  If  said 
seed  did  not  thresh  out  100  bushels  net  plain- 
tiff was  to  do  and  perform  the  work  of 
threshing  the  same  gratis ;  but.  If  the  alfal- 
fa threshed  out  In  excess  of  100  bushels,  such 
excess  was  to  become  the  property  of  said 
plaintiff.  After  the  death  of  defendant's  in- 
testate, plaintiff  performed  his  contract  and 
threshed  said  crop  of  alfalfa,  with  tbe  re- 
sult that  73  bushels  and  20  pounds  net,  over 
and  above  100  bushels,  were  threshed.  Said 
73  bushels  and  20  pounds  were  sacked  by 
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plaintiff  and  ddirered  to  him,  and  after  de- 
livery of  same  defendant  refused  to  permit 
plaintiff  to  remove  same  from  the  farm  where 
said  seed  was  threshed.  There  was  a  trial 
to  a  jury.  The  uncontradicted  evidence  was 
that  plaintiff  threshed  said  seed,  and  the 
result  thereof  was  173  bushels  and  20  pounds, 
and  that  defendant  refused,  upon  demand,  to 
permit  plaintiff  to  have  said  73  bushels  and 
20  pounds  in  excess  of  the  100  bushels  thresh- 
ed. There  was  uncontradicted  evidence  by 
comx>etent  parties,  tending  to  show  that  de- 
cedent had  admitted  to  various  witnesses  that 
he  bad  entered  Into  a  contract  with  plaintiff 
to  thresh  defendant's  alfalfa  crop  for  what- 
ever amount  of  seed  might  result,  over  and 
above  100  bushels.  The  evidence  was  In  con- 
flict as  to  the  value  per  bushel  of  said  seed; 
the  evidence  varying  the  market  price  thereof 
from  $8  to  $12.60  per  busheL  The  court, 
upon  motion  of  defendant,  directed  the  jury 
to  return  a  verdict  for  defendant  Plaintiff 
filed  his  motion  for  new  trial,  which  was 
overruled  and  duly  excepted  to.  Judgment 
was  entered  for  defendant  for  costs,  and 
from  said  judgm^it  this  appeal  Is  prosecuted. 

After  the  case  reached  this  court,  motion 
was  filed  to  dismiss  the  appeal,  upon  the 
ground  that  the  cause  had  been  compromised 
and  settled.  This  motion  was  resisted  by 
plaintiff,  upon  the  ground  that  he  had  nevet 
authorized  said  attorney  to  compromise  the 
case.  The  evidence  in  support  of  motion  of 
defendant  to  dismiss  is  nipoa  sworn  state- 
ments of  Fisher  that,  as  attorney  for  plaintiff, 
be  was  authorized  to  enter  into  a  compromise 
and  settlement  of  said  cause,  which  had  been 
done  in  consideration  of  the  sum  of  $173.20, 
paid  to  him  as  such  attorney ;  and  the  fur- 
ther agreement  that  defendant  was  to  pay 
costs,  amounting  to  the  sum  of  $96;  that  he 
(Fisher)  claimed  the  plaintiff  was  indebted 
to  blm  in  the  sum  of  $200  for  legal  services; 
and  that  be  (Fisher)  had  retained  the  entire 
amount  received  in  said  compromise  of  said 
claim  for  his  own  use  and  benefit. 

The  sworn  protest  filed  by  plaintiff  against 
the  dismissal  of  this  cause  shows  positively 
that  he  never  received  any  part  of  said  mon- 
ey for  which  it  is  claimed  said  suit  was  com- 
promised ;  that  he  had  never  authorized  said 
Fisher  to  compromise  said  cause;  that  be 
had  discharged  said  Fisher  as  his  attorney 
and  employed  another  to  represent  him. 

[1]  An  attorney  has  no  authority  to  com- 
promise a  matter  in  his  hands  as  attorney, 
without  the  specific  authority  of  his  client 
Any  settlement  so  made  is  without  authority 
of  law  and  void;  and,  where  the  client  denies 
that  the  attorney  was  given  authority  to 
compromise  such  claim,  the  burden  is  upon 
the  attorney  to  show  by  a  preponderance  of 
the  evidence  that  be  was  given  such  author- 
ity; or  that  the  client,  after  the  making  of 
such  compromise,  with  full  knowledge  of  the 
compromise,  approved  it  or  received  the  ben- 
efits thereof.    Turner  t.  Fleming  et  al,  37 


OkL  75,  130  Pae.  651,  4S  I/.  S.  A.  (N.  S.)  266, 
Ann.  Cas.  1915B,  831 ;  Pickett  v.  Merdumts* 
Nat.  Bank,  82  Ark.  346;  Preston  v.  Hill,  50 
Cal.  43,  19  Am.  Rep.  647;  Derwort  v.  Loomer, 
21  Conn.  245;  JcMies  v.  Inness,  32  Kan.  177, 
4  Pac.  96;  8  Encyc.  Law,  358;  Hallack  v. 
Loft,  19  Oolo.  74,  84  Pac.  568;  Forest  Coal 
Ck>.  T.  DooUtUe,  54  W.  Va.  210,  46  S.  R  238; 
Waldron  v.  Angleman,  71  N.  X  Law,  166,  58 
AtL  668;  Thomason  v.  Odum,  31  Ala.  108, 
68  Am.  Dec.  169;  Kellogg  v.  Gilbert  10 
Johns.  (N.  Y.)  220,  6  Am.  Dec.  336;  Bhuta- 
sel  V.  Rule,  97  Iowa,  20,  66  N.  W.  1013 ;  Didc- 
erson  v.  Hodges,  43  N.  J.  Iki.  46,  10  Atl.  111. 

Whether  or  not  Elsher  had  authority  to 
make  such  compromise  is  not  decided,  and 
this  defense  is  left  open,  and  can  be  inters 
posed  and  adjudicated  on  another  trial. 

[2]  There  was  evldoice  tending  to  show 
that  the  contract  upon  which  this  suit  was 
based  had  been  entered  into  by  the  decedent 
with  plaintiff;  and  whether  it  was  so  en* 
tered  into  was  a  question  of  fact  for  the 
Jury.  Hie  court  in  giving  the  peremptory 
instruction  to  find  for  defendant,  Invaded  the 
province  of  the  jury,  and  committed  reversi- 
ble error.  McCall  Bros.  v.  Farley  &  Skinner 
et  aL,  39  Okl.  380,  186  Fac.  839;  Jones  t. 
Citizens'  State  Bank,  3d  Okl.  883,  136  Pac. 
373 ;  Cole  v.  M.,  K.  &  O.  Ry.  Co.,  20  Okl.  227, 
04  Pac.  640,  16  L.  R.  A.  (N.  S.)  268 ;  St  Louis 
&  a.  F.  R.  Co.  V.  Jamle6(»i,  20  Okl.  664,  96 
Pac.  417;  M.,  K.  ft  T.  Ry.  Co.  v.  Walker,  27 
OkL  849,  113  Pac.  907;  Wicker  v.  Dennis  et 
al.,  30  Okl.  540,  119  Pac.  1122. 

The  motion  of  defendant  to  dismiss  the  ap- 
peal should  be  denied,  and  the  cause  reversed 
and  remanded,  with  instructions  to  grant  « 
new  triaL 

PER  CURIAM.    Ad(%>ted  in  wh<rieb 


BARNES  ▼.  AMERICAN  NAT.  BANK  et  aL 

(No.  6673.) 
(Supreme  Oourt  of  Oklahoma.    Nov.  2,  1915.) 

(BnUaiuB  by  the  a<mrt.) 
Apfeai.  and  Erbos  ^=3281  —  Pbesbntatior 

FOB    REVIKW— AsSIQNIiXHTB    OT    EbBOB— AJ- 

naacANCx. 
Where  appellant  seeks  to  set  aside  a  judg- 
ment of  the  trial  court,  on  the  ground  that  it 
is  excessive  and  is  not  sustained  by  sufficient 
evidence,  every  presumption  wUl  be  indulged 
in  favor  of  the  correctness  of  the  Jndgmeut  and 
the  burden  is  upon  sDdi  appellant  to  point  out 
specifically  wherein  said  judgment  is  excessive, 
and  how  and  in  what  particular  the  evidence  is 
not  sufficient  to  sujjport  the  judgment,  and  on 
failure  to  so  do  the  judgment  will  be  affirmed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {{  1299,  1862;  Dee.  Dig.  «s> 
231.] 

Commlsslonert^  Opinion,  Division  No.  4. 
Error  from  District  Court  Oklahoma  Couo- 
ty;   W.  R.  Taylor,  Judge. 

Action  by  the  American  National  Bank 
and  another  against  E.  A.  Barnes.     Judg- 
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ment  for  plalntiflEs,  and  defendant  brings  er- 
ror.    AfSrmed. 

James  R.  Lewis,  of  Oklahoma  City,  for 
plaintiff  in  error.  Ames,  Cbambers,  Lowe  & 
Richardson,  of  Oklahoma  City*  for  defend- 
ants In  error. 

ROBBEIRTS,  O.  This  case  comes  from  tbe 
district  court  of  Oklahoma  county,  and  Is  an 
action  on  a  promlssoiy  note.  The  only  ob- 
jections raised  to  tbe  Judgment  are:'  (1)  The 
court  erred  In  the  assessment  of  the  amount 
(rf  the  recovery,  said  judgment  being  exces- 
slTe.  (2)  Tbe  judgment  is  not  sustained  by 
the  evidence. 

Counsel  does  not  qpedflcally  point  oot 
wherein  said  judgment  is  excessive,  nor  In 
what  manner  or  particular  the  court  erred 
in  the  assessment  of  the  amount  of  recov- 
ery, and  this  court  will  not  search  the  rec- 
ord, nor  take  the  time  to  figure  the  amount 
due  on  the  note  at  the  date  of  the  judgment 
The  contention  that  the  judgment  Is  not  sus- 
tained by  sufficient  evidence  is  also  unten- 
able. The  record  shows  that,  after  hearing 
the  evidence,  the  court,  being  fully  advised 
In  the  premises,  finds  for  the  plaintiffs  and 
against  the  defendant,  and  the  findings  of 
tbe  court  thereon  will  not  be  disturbed  by 
this  court 

The  judgment  is  supported  by  tbe  evidence. 
Is  not  excessive,  and  should  be  affirmed. 

PER  CURIAM.    Adopted  in  whole. 


CABLISLB  T.  DAWSON.     (No.  6242.) 
(Supreme  Gonrt  of  Oklahoma.    Nov.  2,  191S.) 

(ByllabM  l>y  the  Court.) 
Appeai.  and  Brbob  9=3289,  292— Pbeserta- 

TioN  BM.OW— Instructions— Evidence. 
The  only  mode  by  which  exceptions  to  the 
admission  or  exclusion  of  evidence,  or  the  giv- 
ing or  refusing  of  instructions,  can  be  presented 
to  this  court  tor  review,  is  by  filiofr  a  motion  for 
a  new  trial,  in  the  trial  court  under  subdivision 
8  of  section  5038,  Rev.  Laws  1910,  and  by  as- 
signing as  error  in  this  court  the  overruling  of 
such  motion. 

[Ed.  Note.— For  other- cases,  see  Appeal  and 
E;rror,  Cent  Dig.  H  1691-1699;  Dec.  Dig.  «=> 
289,  292.] 

Commissioners'  Opinion,  Dtvislon  Na  8. 
Error  from  District  Coart,  Nowata  County; 
T.  L.  Brown,  Judge. 

Action  by  Charles  D.  Carlisle  against  W. 
R.  Dawson.  Judgmoit  for  defendant,  and 
plalntlfr  brings  error.    Affirmed 

C.  W.  McVlckers  and  Jno.  Bruce  Oox,  both 
of  Nowata,  for  plaintiff  in  error.  W.  D. 
Humphrey,  of  Nowata,  for  defendant  In  er- 
ror. 


RITTENHOTJSE^  O.  Tbia  Is  an  action  for 
damages  for  breach  of  contract  of  sale  of 
140  tons  of  hay,  alleged  to  have  been  bought 
of  the  defendant,  W.  R.  Davreon,  by  Charles 
D.  Carlisle,  sole  owner  of  and  doing  business 
as  Carlisle  Commlsdon  Company.  The  right 
to  damages  arises  upon  the  failure  of  the  de- 
fendant to  deliver  said  bay.  Trial  was  bad 
to  a  jury  and  resulted  In  a  judgment  in  fa- 
vor of  the  defMidant  Motion  for  new  trial 
was  filed  and  overruled,  and  the  cause 
brought  here  for  review. 

The  grounds  ot  the  nootlon  for  new  trial 
are:  (1)  Ttat  said  verdict  is  contrary  to  the 
evidence ;  (2)  that  said  verdict  Is  contrary  to 
the  law  in  the  case;  (3)  that  said  verdict 
is  contrary  to  both  the  law  and  tbe  evldenca 
These  three  grounds  are.  In  tact,  but  one, 
coming  under  the  sixth  subdivision  of  section 
5033,  Rev.  Laws  1910,  which  reads  as  fol- 
lows: 

"Sixth.  That  the  verdict  report  or  decision  is 
not  sustained  by  sufficient  evidence,  or  is  con- 
trary to  law." 

The  plaintiff  assigns  as  error  In  this  court 
tbe  exclusion  of  evidence  as  to  the  market 
value  of  the  hay  at  Kansas  City,  Mo.,  and 
also  the  giving  of  certain  instructions.  Nei- 
ther of  these  questions  come  within  subdivi- 
sion 6  of  the  foregoing  section,  bat  would 
come  under  subdivision  8,  which  reads  as 
follows: 

"Eighth.  Error  of  law  occurring  at  the  trial, 
and  excepted  to  by  the  party  maUng  the  appli- 
cation." 

All  the  questions  presented  by  tbe  peti- 
tion in  error  occurred  during  the  trial  on 
the  admission  of  evidence  and  tbe  giving  of 
instructions,  and  therefore  the  assignments 
of  error  in  this  court  are  not  available  in  the 
absence  of  a  motion  for  a  new  trial  embrac- 
ing the  errors  complained  of  and  decided  by 
the  trial  court  This  question  Is  fully  treat- 
ed in  the  case  of  Glaser  et  al.  v.  Glaser  et 
al.,  13  Okl.  389,  74  Pac.  944,  wherein  this 
court  held  the  only  mode  by  which  excep- 
tl<m8  to  the  admission  and  exclusion  of  tes- 
timony could  be. presented  for  review  is  uur 
der  the  eighth  statutory  ground  for  new 
trial,  and  in  the  same  case  It  was  held  that 
the  allegation  In  the  motion  for  a  new  trial 
that  the  verdict  of  tbe  jury  is  not  sustained 
by  sufficient  evidence  and  is  contrary  to  law 
does  not  present  for  review  error  in  giving 
or  refusing  instructions. 

In  the  view  we  take  of  the  case  at  bar, 
the  grounds  contained  In  tbe  motion  fw  a 
new  trial  are  not  sufficient  to  support  the  as- 
slgnmoit  of  wror  relied  on  In  this  court  The 
cause  sboold  tberetora  be  afilrmed. 

PER  CURIAM.    Adopted  In  whole. 
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THAGUB  T,  ADAMS.     (No.  5214.) 
(Supreme  Coart  of  Oklaboma.    Not.  2,  1915.) 

(Bvllaivt  iy  the  Court.) 

1.  Etidxnce  <8=s»314— Hsabsat  — Convkbsa- 

TION. 

Where,  in  an  action  to  recover  for  money 
had  and  received,  the  plaintiff  alleges,  for  his 
cmise  of  action,  that  he  purchased  certain  prop- 
erty from  the  defendant,  through  his  agent,  and 
that  in  so  doing  paid  to  said  agent,  for  the  use 
and  benefit  of  defendant,  the  purchase  price  of 
said  property,  and  defendant  failed  to  deliver 
said  property,  and  refused  to  return  the  money 

Said  therefor,  and  in  his  answer  the  defendant 
unied  the  receipt  of  said  money,  and  alleged 
that  he  was  not  the  owner  of  said  property,  but 
had  sold  the  same  to  the  alleged  agent,  who  re- 
ceived the  money  therefor,  in  his  own  behalf, 
held,  that  the  sale  and  ddivery  of  said  property 
by  defendant  to  the  alleged  agent  is  a  substan- 
tive defense,  and  that  parol  evidence  showing  the 
sale  of  said  property  b^  the  defendant  to  the  al- 
leged agent,  contained  in  a  conversation  between 
the  alleged  a^ent  and  defendant,  and  in  the  ab- 
sence of  the  plaintiff,  does  not  come  within  the 
class  of  hearsay  testimony,  but  is  competent,  as 
tending  to  prove  a  substantial -defense  to  the 
plaintiff's  cause  of  action. 

[Ed.  Note. — For  other  cases,  see  Kvidence, 
Cent  Dig.  f{  1168-1173;   Dec.  Dig.  «=>314.] 

2.  Appeal  and  Ebrob  9=>1064  —  Hakuless 

ERKOR— iNSTBUCnONS. 

Where  it  appears  tliat,  although  an  instruc- 
tion was  erroneous,  the  jury  was  not  misled 
thereby,  the  judgment  will  not  be  disturbed. 

[Ed.  Note.^For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  gi  4219,  4221-^224;  Dec. 
Dig.  «=»1064.] 

S.  Afpbai.  and  Ebbob  ^=>1064  —  Habiojss 
Ebbob— Inaccubatb  Inbtbuctions. 

Whether,  in  a  given  case,  there  should  be 
a  reversal  for  error  in  giving  an  Instruction, 
depends  quite  as  much  upon  the  evidence  be- 
fore the  jury,  to  which  the  instruction  might  be 
applied,  as  upon  the  abstract  accuracy  of  the 
language  of  the  instruction,  and  so,  if  it  is 
apparent  that  the  language  of  the  instruction, 
though  inaccurate,  yet,  when  applied  to  the 
evidence  before  the  jury,  it  could  not  have 
misled  the  jury  to  the  belief  that  their  duty  was 
different  from  what  it  actually  was,  the  in- 
accuracy can  afford  no  reason  for  reversal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  4219,  4221-4224;  Dec  Dig. 
«5>1064.] 

Commissioners*  Opinion,  DlTlslon  No.  4. 
Error  from  County  Court,  Noble  County ;  1>. 
B.  Robinson,  Judge. 

Action  by  6.  W.  Adams  against  J.  C. 
Teague.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

H.  A.  Johnson  and  Henry  S.  Johnston, 
both  of  Perry,  for  plaintiff  in  error.  P.  W. 
Cress,  of  Perry,  for  defendant  in  error. 

ROBBERTS,  C.  The  parties  wiU  be  des- 
ignated plaintiff  and  defendant  herein,  the 
same  as  they  were  below.  Plaintiff  com- 
menced this  action  in  the  county  court  of 
Noble  county  to  recover  from  the  defendant 
the  sum  of  $125,  which  be  claims  he  paid  to 
defendant  as  the  purchase  price  for  a  cer- 
tain ten-acre  tract  of  land.  He  alleges  that 
at  the  time  he  bought  the  land  from  defend- 


ant, and  paid  him  the  money,  defendant  stat- 
ed that  it  was  Indian  land,  and  the  sale 
woQld  have  to  be  approved  by  the  govern- 
ment; that  the  purchase  was  made  mostly 
through  one  John  Jamison,  whom  plaintiff  al- 
leges was  the  agent  of,  and  acting  for  the 
defendant,  in  the  sale  of  said  land.  Some 
time  after  the  money  was  paid  for  the  land 
plaintiff  was  notified  that  the  government 
had  refused  to  approve  the  sale,  and  there- 
upon plaintiff  demanded  the  return  of  his 
money,  which  was  refused. 

The  defendant  answered  by  general  denial, 
and  spedflcally  denied  that  Jamison  was  his 
agent,  and  further  alleged  that  plaintiff  pur- 
chased only  an  option  mi  government  Indian 
land,  and  bought  it  from  Jamison,  and  that 
defendant  had  formerly  sold  the  option  on 
said  land  to  Jamison.  He  also  alleged  that, 
when  the  deposit  made  by  plaintiff  for  the 
land  was  retnmed  from  the  Interior  Depart- 
ment, he  offered  to  return  and  tendered  to 
the  plaintiff  the  sum  of  $57.60,  and  tenders 
the  same  Into  court,  subject  to  the  disposal 
of  defendant  Defendant  also  objects  to  the 
Jurisdiction  of  the  court  on  the  ground  that 
the  case  involves  the  title  to  real  estate.  The 
answer  was  verified. 

On  these  issues  the  case  was  tried  to  a 
Jury,  and  verdict  returned  In  favor  of  plain- 
tiff for  $57.50,  and  Judgment  rendered  there- 
on, except  that  all  costs  accming  after  an- 
swer was  filed  was  taxed  to  the  plaintiff. 
Motion  for  new  trial  was  overruled,  and  ex- 
ceptions saved.     Plaintiff  brings  error. 

Counsel  for  plaintiff  state  in  their  brief 
that  the  principal  grounds  of  complaint  upon 
which  plaintiff  bases  his  appeal  are  as  fol- 
lows: 

"(1)  The  court  permitted  the  defendant  to 
offer  hearsay  evidence  in  support  of  his  defense. 
To  prove  his  allegation  that  said  Jamison  owned 
the  option,  and  that  Jamison  sold  the  same  to 
the  plaintiff,  the  court  permitted  the  defendant, 
over  objections  of  plaintiff,  to  testify  to  a  long 
conversation  between  the  defendant  and  Jami- 
son, whereby  the  defendant  claimed  to  have  sold 
the  option  on  said  land  to  Jamison,  and  all  this 
conversation  was  in  the  absence  of  the  plaintiff. 

"(2)  The  instructions  of  the  court  were  un- 
fair to  plaintiff." 

[1]  As  to  the  first  assignment  the  plaintiff 
contends  that  the  conversation  between  de- 
fendant and  Jamison  in  reference  to  the  sale 
and  transfer  of  the  option  on  the  land  from 
defendant  to  Jamison  was  hearsay,  and 
therefore  incompetent.  It  will  be  rememl)er- 
ed  that  defendant  alleges  in  his  answer  that 
he  was  not  the  owner  of  the  land  or  the  op- 
tion thereon;  that  he  had  formerly  owned 
an  option  on  the  land,  but  had  sold  It  to 
Jamison;  that  Jamison  was  not  his  agent, 
was  not  acting  for  blm,  but  was  acting  for 
himself,  as  the  owner  of  the  option.  That  is 
certainly  a  good  defense,  if  true.  If,  as  a 
matter  of  fact,  the  defendant  had  been  the 
owner  of  an  option  to  buy  this  Indian  land, 
and  had  sold  it  to  Jamison,  and  Jamison 
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was,  in '  fact,  acting  for  himself,  and  not  the 
defendajQt,  la  the  sale  of  the  option  to  plain- 
tiff, It  wonld  be  competent  and  proper  to 
prove  the  transfer,  and  thereby  the  owner- 
ship. That  wonld  be  a  substantive  defense. 
The  evidence  to  support  It  would  not  be  col- 
lateral, but  a  direct  attack  upon  one  of  the 
principal  contentions  of  the  plaintiff,  and  the 
proof  of  that  fact  would  probably  be  disas- 
trous to  and  defeat  the  plaintiff's  recovery. 
Of  course,  this  conversation  took  place  in 
the  absence  of  the  plaintiff,  and  would  ap- 
parently violate  that  rule  as  to  the  admission 
of  conversations  held  in  the  absence  of  the 
party  affected;  but  this  rule,  like  all  oth- 
ers, has  its  exceptions,  and  this  is  one  of 
them.  As  said  before,  the  defense  was  sub- 
stantial, and  proof  thereof  proper.  The  fact 
that  it  was  oral  is  not  controlling.  It  is  not 
a  question  of  competency,  so  far  as  the  kind 
of  evidence  goes.  If  the  transfer  of  the  op- 
tion had  been  a  deed  or  other  written  instru- 
ment, most  likely  no  objection  to  its  intro- 
duction would  have  been  raised;  but,  say 
counsel,  it  was  oral,  and  in  the  absence  of 
the  plaintiff.  What  of  It?  It  was  competent 
evidence  of  a  substantial  defense.  The  evi- 
dence was  competent,  and  the  court  commit- 
ted no  error  in  its  admission.  Nor  is  the 
ruling  in  any  way  violative  of  the  statute  of 
frauds.  The  action  does  not  involve  the  ti- 
tle to  real  estate.  The  evidence  shows  that 
plaintiff  had  purchased  whatever  rights  his 
vendor  had  by  reason  of  certain  bids  on  this 
government  land.  They  call  it  an  option. 
He  knew  he  was  not  buying  the  land,  but 
only  such  rights,  whatever  they  were,  that 
his  vendor  possessed — nothing  more.  He 
knew  that  his  right  to  purchase  was  subject 
to  the  approval  of  the  Interior  Department. 
The  plaintUTs  testimony  in  that  behalf  is  as 
follows: 

"Q.  Now,  Jhn,  what  was  yon  to  have  for  the 
money  was  their  right  to  the  bids  on  this  In- 
dian land,  wasn't  it;  yon  were  to  have  their 
right  bid  there?  A.  Well.  I  don't  know  just 
how  to  answer  that  quesbon.  Q.  Well,  I  say 
you  bought  their  right  in  this  Indian  land? 
A,  I  supposed  I  was  getting  this  Indian  land 
when  I  paid  my  money.  Q.  You  knew  it  had 
to  go  to  the  Indian  Department?  A.  I  knew  it 
had  to  he  sent  there  to  get  a  deed.  Q.  You 
knew  the  deed  might  be  approved  or  rejected? 
A.  Why  certainly.  Q.  That  was  explained  to 
yon  by  them  all,  Mr.  Hansen  and  these  parties, 
and  you  was  paying  to  get  their  right  to  it,  and 
willing  to  pay  it?  A.  Yes,  sir.  Q.  All  you 
WU8  getting — you  were  getting  the  benefit  of 
what  had  been  done  in  procuring  that  title: 
that  was  what  you  were  bu.viDg,  wasn't  it? 
A  That  was  all  I  got.  Q.  That  was  what  you 
were  buying,  wasn't  it?  A.  I  was  supposed  to 
be  buying  the  land.  Q.  Did  these  fellows  guai^ 
antee  you  any  title,  Adams  and  Jamison?  A. 
They  said  it  wonld  be  all  right  Q.  Provided 
they  approved  it?  A  Yes.  Q.  If  they  didn't 
approve  it.  what  was  you  to  get?  A.  I  was  to 
get  what  I—  Q.  You  was  to  get  notliing ;  they 
didn't  agree  to  give  yon  anything  if  they  didn't 
approve  It,  did  they?  A  No;  I  don't  know  as 
they  did.  Q.  Nobody  agreed  to  give  you  any- 
thing if  they  did  not  approve  these  deeds;  you 
put  up  your  money  with  the  knowledge  that 
these  bids  were  pending  before  the  department 
for   approval;    Is   that   correct?     A.  xes.     Q. 


Now,  you  got  an  yon  paid  for,  didn't  you?  A. 
No;  I  have  not.  Q.  What  la  lacking;  tell  us 
what  Is  lacking?  A.  I  haven't  got  my  deeds  yet. 
Q.  They  were  not  approved.  A.  Well,  he  got 
Ms  money  bock,  didn't  he?  Q.  You  got  your 
money  back  that  you  put  up,  didn't  you?  A. 
That  was  all  I  did  get  back.  Q.  Did  he  guar- 
antee .vou  that  these  deeds  would  be  approved? 
A.  Well,  no;  I  don't  know  as  he  guaranteed. 
He  said  they  woidd  be  approved  by  uie  Interior 
i3  all.  Q.  You  investigated;  you  went  and 
talked  to  Mr.  Hansen,  went  and  talked  to  the 
agency?  Did  you  talk  to  anybody  else  about 
buying  this  Indian  land?  A  lee;  I  talked  to 
several.  They  didn't  seem  to  know  much  about 
it.  Q.  You  made  as  thorough  an  investigation 
as  you  could?  A.  Yes,  sir.  Q.  Have  you 
bought  Indian  land  up  there?  A.  No.  Q. 
Bought  any  mnce?  A.  No.  Q.  Now,  Jim,  you 
took  chances  and  lost  A,  1  lost  Q.  You 
wanted  to  be  a  sport  and  lost  and  you  want 
your  money  back?    A.  Yes,  sir." 

These  are  the  admissions  of  the  plaintiff, 
and  are  conclusive. 

[2]  This  brings  as  to  the  second  conten- 
tion, that  "the  instructions  of  the  court  were 
unfair  to  the  plaintiff."  The  first  complaint 
is  as  to  the  third  Instruction,  which  tells  the 
Jury  that:  (1)  The  burden  Is  on  the  plaintiff 
to  establish  the  agency  of  Jamdson  at  the 
time  he  paid  him  the  money;  (2)  that  he 
paid  the  money  to  Jamison  for  the  use  and 
benefit  of  defendant;  and  (3)  that  Jamison 
acted  within  the  apparent  scope  of  his  au- 
thority in  receiving  the  money  for  defendant. 

Plaintiff's  principal  objection  to  this  in- 
stmctlon  Is  that  it  is  {^ven  on  the  theory  that 
the  money  was  paid  to  Jamison  as  the  agent 
of  defendant,  when,  as  a  matter  of  fact,  the 
defendant  testified  that  he  had  received  the 
money  from  plaintiff  In  person.  This  action 
was  brought  to  recover  the  money  from  de- 
fendant, on  the  theory  that  the  money  had 
been  paid  to  him  through  his  agent,  Jamison. 
The  burden  of  proof  would  necessarily  be  on 
the  plaintiff  to  prove  that  fact,  and  the  court 
properly  so  instructed  the  Jury,  but,  If  the 
defendant  admits  that  the  money  was  paid 
to  him,  how  could  the  instruction  mislead  the 
Jury,  or  prejudice  the  plaintiff?  The  rule  of 
this  court  on  that  subject  is  laid  down  in 
ReduB  V.  Mattison,  30  Okl.  720,  121  Pac.  253, 
as  follows: 

"An  inaccurate  Instruction  which  could  not 
have  misled  the  jury  is  not  ground  for  reversal." 

And  In  Roberts  v.  Wllkins,  40  Okl.  138,  137 
Pac.  Ill,  this  court  says: 

"Where  it  appears  that,  although  an  instruc- 
tion is  erroneous,  if  the  jury  was  not  misled 
thereby,  the  judgment  vrHl  not  be  disturbed." 

We  cannot  say  that  this  instruction  was 
prejudicial  to  the  plaintiff. 

The  plaintiff  further  contends  that  Instruc- 
tion No.  5  was  erroneous  and  prejudicial  to 
his  rights.    That  instruction  is  as  follows: 

"(6)  If  you  find  from  the  evidence  that  the 
$125  in  question  was  paid  by  plaintiff  to  the 
defendant  with  the  mutual  understanding  that 
the  defendant  should  retain  therefrom  .$G5  as 
the  amount  bein^  due  him  from  Jamison  as 
balance  of  the  price  to  be  paid  for  a  tract  sold 
to  Jamison  by  defendant  and  bought  by  plain- 
tiff from  Jamison,  and  that  defendant  was  to 
pay  the  balance  to  Jamison,  and  that  ?57.50 
of  this  sum  represented  a  deposit  made  with  the  t 
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agency  by  plalndif  at  tite  time  of  the  accept- 
ance of  his  bid  for  said  tract,  and  was  after- 
wards returned  to  defendant  by  the  aeency  and 
Is  the  amount  tendered  by  defendant  at  the  tri- 
al of  this  case,  then  your  verdict  should  be  for 
the  plaintiff  in  that  amount." 

[3]  Plaintiff  contends  that  tbls  Instmctloo 
is  erroneous  in  two  partlcnlars: 

fa)  "It  is  based  upon  the  hearsay  erldence  of 
Jamison;"  and  (b)  "it  tells  the  jury  that  the 
defendant  tendered  $57.50  at  the  trial  of  the 
case." 

To  these  objections  It  Is  only  necessary 
to  say  that  the  first  was  disposed  of  herein 
against  the  contentions  of  plaintiff,  upon  the 
quefltl<m  of  the  admissibility  of  the  evidence 
referred  to;  and,  as  to  the  second,  we  call 
attention  to  fact  that  defendant  makes  the 
tender  in  open  court,  as  shovm  by  his  an- 
swer. The  rule  in  regard  to  the  giving  and 
effect  of  instructions  Is  well  stated  in  a  re- 
cent case  In  this  court,  wherein  Big  Jack 
Mining  Company  is  plaintiff,  and  Parkinson 
defendant  (41  Okl.  125, 137  Pac  678) «  as  fol- 
lows: 

"Whether  in  a  given  case  there  should  lie  a 
reversal  for  error  in  giving  an  Instruction  de- 
pends quite  as  much  upon  the  evidence  liefora 
the  jury  to  which  the  instruction  might  be  ap- 
plied as  upon  the  abstract  accuracy  of  the  lan- 
guage of  the  instruction,  and,  so,  if  It  is  ap- 
parent that  the  language  of  the  instruction, 
though  inaccurate,  yet,  when  applied  to  the  evi- 
dence before  the  }ury,  it  could  not  have  misled 
the  jury  to  believe  their  duty  was  different 
from  what  it  actnally  was,  the  inaccuracy  can 
afford  no  reason  for  reversaL" 

'This  case  was  tried  to  a  Jury,  the  verdict 
approved  by  the  court,  and  from  a  careful 
examination  of  the  record  we  are  of  opin- 
ion that  no  prejudicial  error  was  committed, 
and  that  the  verdict  of  the  jury  is  fully  sus- 
tained by  the  evidence. 

The  judgment  of  the  lower  court  should  be 
affirmed. 

FEIB  CUBIAIf.    Adopted  in  whole. 


WELCH  V.  WELCH.    (No.  7461.) 
(Supreme  Court  of  Oklahoma.     Nov.  2,  1916.) 

(ByUahu*  hy  the  Court.) 

1.  Infants  #s»115— Time  tob  Pbooebdinos— 
Summons  in  Ebbob— Sebvice. 

In  a  proceeding  in  error  wherein  a  minor 
over  the  age  of  14  yeara,  represented  by  her 
guardian,  is  defendant  in  error,  the  minor  is 
ue  real  party  in  interest,  and  is  ndt  a  codefend- 
ant  of  her  guardian,  nor  a  joint  contractor,  or 
otherwise  united  in  Interest  with  him,  within 
the  meaning  of  section  4659,  Rev,  Laws  1910, 
which  provides:  "An  action  shall  be  deemed 
commenced,  within  the  meaning  of  this  article, 
as  to  each  defendant,  at  the  date  of  the  sum- 
mons which  is  served  on  him,  or  on  a  codefend- 
antj  who  is  a  joint  contractor  or  otherwise  unit- 
ed m  interest  with  him," 

[Ed.  Note.— For  other  caaes,  see  Infants,  Cent. 
Dig.  K  306,  326-332;    Dec  Dig.  «5>115.1 

2.  INFASTS    ®=9llS    —    StrMMONS    IN    EBBOB— 

Servicbi— JnaisDicTioN  ovib  Minob. 

Where  summons  in  error  in  such  a  case  la 
served   upon  the  guardian,  and  not  upon  the 


minor,  or  her  attorney  of  record,  within  the 
time  allowed  by  law  for  prosecuting  a  proceed- 
ing in  error,  sach  servioe  fails  to  comply  with 
sections  4721  and  6238,  Rev.  Lews  idlO,  and 
is  insufficient  to  give  tlM  Supreme  Q>urt  jnria- 
dictlon  over  the  minor. 

[Ed.  Note.— For  other  cases,  see  Infants,  Cent 
Dig.  {S  806,  326-382;    Dec.  Dig.  <8=»116.] 

Error  fr<Maa  District  Court,  Ottawa  Gonn^ 
ty;   Preston  S.  Davis,  Judge. 

Action  between  Helen  Welch  and  Ifaud 
Welch,  minor,  by  John  A.  Danlehi,  guardian. 
From  the  judgment,  Helen  Welch  brings  er- 
ror.   Dismissed. 

James  8.  Davenport,  of  Tinlta,  and  Eu- 
gene S.  Qulnton,  of  Topeka,  Kan.,  for  plain- 
tiff in  error.  A.  C.  Towne,  of  Miami,  and 
Riddle  &  Bennett,  of  Vlnlta,  for  defendant 
In  error. 

KANEi,  O.  J.  lUs  canse  comes  on  to  be 
heard  upon  a  motion  to  dismiss  filed  by  the 
defoidant  in  error,  upon  the  ground,  among 
others,  that  the  Supreme  Court  has  no  juris- 
diction of  said  cause,  for  the  reas<Hi  that 
there  was  no  service  of  summons  in  error 
upon  the  defendant  in  error,  Maud  Welch, 
who,  at  the  time  this  proceeding  in  error 
was  instltnted,  was  a  minor  over  the  age  of 
14  years,  as  provided  by  section  4721,  Rev. 
Laws  Okl.  1910,  nor  upon  her  attorney  of 
record,  as  provided  by  section  5238,  Rev. 
Laws  OkL  1910,  within  the  statutory  time 
allowed  for  taking  an  appeal,  nor  did  she 
appear  in  said  cause  in  any  manner  within 
said  time. 

[1, 2]  Counsel  for  plaintiff  in  error  con- 
cedes that  there  was  no  summons  in  error 
served  upon  the  minor,  or  her  attorney  of 
record,  and  that  sndi  smnmons  Is  required  by 
sections  4721  and  6238,  supra.  But,  he  con- 
tends, summons  in  error  was  served  upon  the 
guardian  of  the  minor  within  the  time  al- 
lowed for  appeal,  and  therefore,  by  virtue  of 
section  4669,  Rev.  Laws  Okl.  1910,  the  pro- 
ceeding in  error  must  be  deemed  commenced 
in  time,  and  service  upon  the  minor  may  be 
had  at  any  time;  previous  attempts  In  good 
faith  to  se^ie  such  service  having  failed. 
First  State  Bank  v.  CUngan,  26  Okl.  160,  109 
Pac.  69,  and  Dr.  Koch  Veg.  Tea  Co.  v.  Davis, 
146  Pac.  337,  are  cited  as  authorities  support- 
ing this  contention. 

In  the  cases  cited  section  4659  Is  correctly 
applied  and  construed.  The  section  provides 
that: 

"An  action  shall  be  deemed  commenced,  with- 
in the  meaning  of  this  article,  as  to  each  de- 
fendant, at  the  date  of  the  summons  which  is 
served  on  him,  or  on  a  codefendant,  who'  is  a 
joint  contractor  or  otherwise  united  in  interest 
with  him.    •    •    • " 

It  Is  apparent  at  a  glance  that  it  has  no 
application  to  cases  like  the  one  at  bar.  In 
the  first  place,  a  guardian  is  not  a  codefend- 
ant of  his  ward  in  an  action  against  a  minor 
defended  in  the  name  of  his  guardian;   nei- 
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ther  Is  he  a  Joint  contractor,  nor  otherwise 
united  In  Interest  with  him,  within  the  mean- 
ing of  the  statute.  In  such  an  action  there 
Is  but  one  real  party  In  Interest,  and  that  Is 
the  ward.  By  our  statute,  and  generally,  an 
action  can  cmly  be  commenced  by  or  against 
a  minor  through  his  guardian;  but  In  serr- 
ing  summons  upon  him,  as  we  have  seen,  our 
statntes  require  the  minor  or  his  attorney  of 
record  to  be  served,  where  he  Is  the  defend- 
ant and  more  than  14  years  of  age,  and  serv- 
ice upon  him  alone  Is  suCBcleut  If  neither  his 
guardian,  father,  mother,  or  the  person  hav- 
ing the  care  or  control  of  him,  or  with  whom 
he  lives,  can  be  found.  In  Scott  et  aL  T. 
Brown  et  aL.  40  OkL  IM,  137  Pac.  IIS,  It 
was  held: 

"Where  lummons  in  error  la  issued  and  serv- 
ed upon  their  tpardian,  and  not  upon  the  mi- 
nors, who  by  tneir  guardian  were  plaintiffs  in 
the  court  below,  or  their  attorneys,  held,  that 
such  service  falls  to  comply  with  sections  5238 
and  4721,  Rev.  Laws  1910;  that  the  same  is 
insufficient  to  give  the  court  jurisdiction  over 
the  minors ;  and  that  the  motion  to  dismiss  the 
proceeding  m  error  be  sustained  for  want  of  nec- 
essary parties." 

A  late  case,  Bnmer  v.  Nordmler,  160  Paa 
159,  not  yet  officially  reported,  where  the 
authorities  are  fully  collected  and  reviewed, 
la  to  the  same  effect. 

Upon  the  authority  of  these  cases,  the  mo- 
tion to  dismiaa  must  be  sustained.  All  the 
Jostices  omcur. 


CAMPBBLIi  V.   DAVIS.     (No.   7059.) 

(Supreme  Court  of  Oklahoma.    July  27,  1916. 

Bebeariag  Denied  Aug.  18, 1916.) 

(Syttahug  Iv  the  Covrt.) 

1.  PiXDOES  ^=>36— GONVEBSION  OF  COIXATKB- 

Ai— "Vabianck — Sufficiency  of  Evidence. 
Where  D.  sued  O.  for  the  conversion  of 
certain  collateral  pledged  to  him  to  secure  the 
payment  of  a  prindpal  note  alleged  to  have  been 
made  payable  to  the  order  of  C.,  or  a  payee 
designated  by  him,  and  where  the  proof  showed 
the  principal  note  was  made,  executed,  and  de- 
livered to  C,  payable  to  the  bank  of  which  O. 
was  cashier,  held,  no  variance.  Evidence  ex- 
amined, and  held  farther  that,  as  the  same  rea- 
sonably tends  to  support  the  verdict  in  favor  of 
plaintiff,  the  Judgment  will  not  be  disturbed. 

[Ed.  Note.— BV>r  other  cases,  see  Pledges,  Cent. 
Dig.  a  92-94 ;   Dea  Dig.  <»=336.] 

2.  Pledoes   «=»36— Conversion   or  Collat- 
erai>-Theobt   of   Defenbb— Instbuctions. 

The  charge  of  the  court  examined,  and  held 
to  fairly  instruct  upon  defendant's  theory  of 
the  case. 

[Ed.  Note.— For  other  cases,  see  Pledges,  Cent. 
Dig.  U  92-«4;  Dec.  Dig.  «s>36.] 

Error  from  District  Court,  Oklahoma  Coun- 
ty;. Oeo.  W.  Clark,  Judge. 

Action  by  Ben  F.  Davis  against  Colin  S. 
Campbell.  Judgment  for  plaintiff,  and  de- 
fendant hrlngs  error.    Affirmed. 

Stuart,  Oruce  &  Cruce  and  Bemstein  & 
Spiers,  all  of  Oklahoma  City,  for  plaintiff  In 
error.  McAdams  &  Haskell,  of  Oklahoma 
Otty,  for  defendant  in  error. 


TURNEB,  J.  On  November  4,  1913,  the 
defendant  In  error,  Ben  F.  Davis,  In  the  dis- 
trict court  of  Oklahoma  county,  sued  Colin 
S.  Campbell,  plaintiff  In  error,  in  conversion. 
The  petition  substantially  states  that  on 
May  27,  1912^  plaintiff  pledged  to  Campbell 
a  certain  promissory  note,  dated  May  18, 
1912,  for  $5,000,  made,  executed,  and  de- 
livered to  plaintiff  as  payee  by  J.  H.  Bollnger, 
due  one  year  after  date;  that  at  the  same 
time  he  also  pledged  to  Campbell  ten  first 
mortgage  bonds  of  the  Shawnee-Tecumseh 
Traction  Company,  of  the  par  value  of  $1,000 
each,  both  note  and  bonds  as  collateral  for 
the  iMtyment  of  a  certain  promissory  note 
for  the  principal  sum  of  $5,000  that  day 
made,  executed,  and  delivered  by  him  pay- 
able to  the  order  of  said  Campbell  or  a  payee 
designated  by  him.  The  petition  further  al- 
leged that  on  June  27,  1913,  without  the 
knowledge  or  consent  of  plaintiff,  defendant 
converted  the  collateral  by  collecting  the 
note  and  selling  the  bonds,  and  that,  as  the 
proceeds  of  the  Bollnger  note  paid  the  prin- 
cipal note  payable  to  Campbell  that  Camp- 
bell was  indebted  to  him  in  the  sum  of 
$6,000,  for  which  amount  the  bonds  sold,  less 
certain  exjienses  tacldent  to  their  sale,  in 
all  the  sum  of  $5,777.50.  After  answer  fil- 
ed In  effect  a  general  denial,  there  was  trial 
to  a  Jury  and  Judgment  for  plaintiff  for  the 
amount  prayed,  and  defendant  brings  the 
case  here. 

[1]  Among  other  things,  it  is  assigned  that 
the  verdict  is  contrary  to  the  law  and  the 
evidence.  The  action  was  prosecuted  on 
the  theory  that  the  Bollnger  note  and  the 
traction  bonds  were  pledged  to  Campbell  as 
collateral  security  for  the  payment  of  plain- 
tiff's note  of  $5,000,  made  payable  to  Camp- 
bell for  a  loan  of  that  amount  The  suit 
was  defended  on  the  theory  that  the  trans- 
action was  not  a  loan  from  Campbell  to 
plaintiff  of  that  amount,  but  a  sale  of  the 
Bollnger  note  and  the  bonds  by  plaintiff  to 
Campbell,  the  consideration  for  which  was 
the  payment  of  two  drafts,  aggregkting 
$5,000,  drawn  by  plaintiff  on  Campbell  and 
payable  to  A.  B.  and  U.  E.  Garrett,  of  Liaredo, 
Tex.,  and  hence  defendant  owed  plaintiff 
nothing.  To  maintain  the  Issues  on  his  part 
plaintiff,  after  admitting  the  execution  of 
Exhibit  A  introduced  it  in  evidence.  It 
reads: 

"May  27,  1912. 

"For  value  received  and  in  consideration  of 
Colin  S.  Campbell,  or  the  City  State  Bank, 
paying  two  drafts  drawn  by  the  undersigned, 
Ben  F.  Davis,  on  said  Colin  S.  Campbell  for 
thirty-five  hundred  ($3,500.00)  dollars  and  fif- 
teen hundred  ($1,500.00)  dollars,  respectively, 
and  payable  to  Ia  E.  and  A.  B.  Garrett,  of 
Laredo,  Texas,  I,  Ben  F.  Davis,  hereby  agree 
and  bind  myself  as  follows: 

"I  will  give  to  said  parties  or  either  of  them 
a  note  for  five  thousand  ($5,000.00)  dollars  the 
security  on  which  is  to  bie  acceptable  to  said 
party  taking  the  note,  and  in  addition  thereto 
and  as  a  part  consideration  agree  and  bind  my- 
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self  to  deliver  to  said  Colin  S.  Campbell,  to  be 
retained  by  him  as  his  property,  the  following: 
One  hundred  and  sixty  shares  ot  stock  of  $100.- 
00  each  in  the  Bio  Grande  Valley  Land  & 
Irrigation  Company,  which  represents  sixteen 
(Tfi)  per  cent,  of  the  canital  stock  of  said  com- 
pany of  $100.00  each,  also  twenty-five  shares  ot 
the  capital  stock  of  said  Carizo  Valley  Land 
&  Irrigation  Company  which  represents  twenty- 
five  (25)  per  cent,  of  the  capital  stock  of  said 
company.  These  companies  own  five  thousand 
acres  and  twelve  hundred  and  fifty  acres  re- 
spectively in  Mexico  Nneve  Laredo,  which  was 
purchased  by  myself  and  associates  from  A.  B. 
or  L.  E.  Garrett,  and  the  stock  to  be  delivered 
to  said  Colin  S.  Campbell  is  to  represent  the 
percentage  of  stock,  in  each  company  heretofore 
stated,  that  is,  sixteen  per  cent,  of  the  capital 
stock  of  the  B.  G.  V.  L.  &  I.  Co.  and  twenty-five 

Ser  cent,  of  the  capital  stock  of  the  C.  V.  L. 
;  I.  Co.  This  provision  is  made  so  that  if  the 
value  of  the  shares  is  changed  the  amount  to  be 
delivered  when  issued  is  to  represent  the  percent- 
age above  set  fortli,  and  if  for  any  reason 
stock  is  not  issued  I  will  have  transferred  to 
said  Colin  S.  Campbell  an  interest  in  each  of 
said  properties  representing  the  proportions 
above  mentioned,  which  interest  is  to  be  an  un- 
divided interest. 

"The  true  intent  of  this  agreement  is  for  the 
undersigned,  Ben  F.  Davis,  to  convey  to  said 
Colin  S.  Campbell  the  above-mentioned  interest 
in  said  properties,  which  is  and  does  represent 
one-half  of  my  undivided  interest  in  the  Garrett 
I.iand  deal  recently  made  by  myself  and  asso- 
ciates. 

"The  consideration  for  wbidi  ia  set  forth 
above. 

"Signed  and  deUvered  by  the  undersigned  thia 
27th  day  of  May,  A.  D.  1912. 

"[Signed]     Ben   F.  Davis. 

"Subscribed  and  sworn  to  before  me  this  27th 
day  of  May,  1912 

"Robert  L.  Smith,  Notary  Public.    [Seal.] 

"My  commission  expires  April  18,  1914. 

As  the  part  of  tlie  same  transaction,  he 
also  Introduced  in  evidence  Sxhlbit  B  execut- 
ed and  delivered  to  defendant  at  the  same 
tinie  in  the  bank  of  whl<^  he  was  cashier. 
It  reads: 
"$6,000.00. 

"Oklahoma  City,  Oklahoma,  May  27, 1912. 
"Name.     Ben  F.  Davis. 

"Post. 

"Amount  |5,000.00.    Due  8-2&-12. 

"Ninety  (90)  days  after  date,  for  value  receiv- 
ed, I,  we,  or  either  of  us,  jointly  or  severally 
gromise  to  pay  to  the  order  of  the  City  State 
'ank,  at  its  banking  oflice  in  Oklahoma  City, 
Oklahoma,  five  thousand  dollars  with  interest  at 
the  rate  of  ten  per  cent  per  annum  from  date, 
payable  semiannually,  and  if  not  paid  when  due 
it  shall  be  added  to  the  principal  and  draw  ten 
per  cent  interest.  The  makers  and  indorsers  of 
this  note  guarantee  payment  thereof  and  thereby 
severally  waive  presentment  for  payment,  no- 
tice of  nonpayment,  protest  and  notice  of  pro- 
test, and  diligence  in  bringing  suit  against  any 
party  thereto,  and  sureties  consent  that  time  of 
payment  may  be  extended  without  notice  there- 
of. A  failure  to  pay  the  interest  within  ten 
days  after  it  becomes  due  shall  cause  the  whole 
to  become  due  and  payable.  All  the  parties  to 
this  note  agree  if  it  is  placed  in  the  hands  of 
an  attorney  for  collection  they  will  pay  a  rea- 
sonable attorney's  fee.  The  following  collateral 
attached:  Note  of  J.  H.  Bolinger,  dated  May 
18,  1912,  payable  one  year  after  date  with  in- 
terest at  6  per  cent,  from  date.  Twelve  bond 
of  the  Shawnee-Tecnmseh  Traction  Company 
first  mortgage,  five  per  cent  due  1926,  for  one 
thousand  dollars  each,  also  deed  for  lot  seven 


and  eight,  Fletcher  Heights  addition  to  Okla- 
homa City,  comprising  ten  acres. 

"Ben.  F.  Davis. 
"With  full  authority  to  said  bank  or  its  as- 
signs to  sell  the  same  at  public  or  private  sale 
without  notice  on  nonpayment  of  this  note." 

Also  as  a  part  of  the  same  transaction,  he 
proved  the  assignment  of  the  Bolinger  note 
to  defendant  and  its  delivery  to  him,  to- 
gether with  the  ten  traction  bonds  mention- 
ed in  Exhibit  B.  He  further  proved  the 
payment  by  Campbell  of  the  drafts  drawn  by 
plaintiff  on  him  in  favor  of  the  Garretts,  the 
collection  by  Campbell  of  the  Bolinger  note 
aggregating,  principal  and  Interest,  $5300, 
and  a  sale  by  him  of  the  ten  bonds  for  $6,- 
000.  He  also  Introduced  in  evidence  the 
Bolinger  note  marked  "Paid,"  and  testifled 
that  he  had  not  sold  said  note  or  bonds  to 
Campbell  at  any  time,  but  had  pledged  them 
to  hiin  as  collateral  pursuant  to  his  written 
agreement  evidenced  by  Elxhlbits  A  and  B, 
and  that  the  amount  due  him  after  satisfy- 
ing the  principal  note  with  the  proceeds  of 
the  sale  was  $5,777.60,  and  rested.  To  main- 
tain the  issues  on  his  part  defendant  intro- 
duced evidence  tending  to  prove  that,  after 
the  execution  and  delivery  of  Exhibits  A  and 
B,  he  submitted  the  proposition  therein  con- 
tained to  the  bank  of  which  he  was  casliier; 
that  the  bank  refused  to  make  the  loan, 
whereupon,  out  of  his  own  funds,  he  paid 
the  drafts,  and  thereafter  entered  into  an  ex- 
ecuted parol  agreement  with  plaintiff  where- 
by defendant  purchased  of  plaintiff  six  of 
the  hypothecated  bonds  and  the  Bolinger 
note  and  the  Interest  in  the  Mexican  land 
indicated  in  Exhibit  A,  together  with  some 
other  property,  all  In  consideration  of  $5,- 
000,  or  the  amount  it  cost  defendant  to  take 
up  the  drafts  drawn  on  him  by  plaintiff  as 
stated.  But  the  Jury  decided  the  issues  in 
favor  of  the  plaintiff  and  in  effect  found  the 
transaction  to  be  a  pledge  by  plaintiff  to  de- 
fendant of  the  BoUnger  note  and  the  tea 
bonds  as  collateral  security  for  a  loan  by 
Campbell  to  plaintiff,  and,  as  such  is  amply 
sustained  by  the  evidence  apparent  on  the 
face  of  Bxlilbits  A  and  B  aside  from  the 
parol  evidence  in  the  case,  we  will  not  dis- 
turb the  verdict 

There  Is  no  material  variance,  if  any,  be- 
tween the  allegation  that  the  principal  note 
was  payable  to  Campbell  "or  a  payee  des- 
ignated by  him,"  and  the  proof  made  by 
Exhibit  B  of  a  principal  note  for  $5,000  pay- 
able to  the  order  of  City  State  Bank.  Thia 
for  the  reason  that,  as,  pursuant  to  plaintiff's 
agreement  evidenced  by  those  exlilMts,  de- 
fendant had  the  option  to  either  have  the 
notes  made  payable  to  himself  or  to  the  bank 
and  exercised  the  option  to  liave  it  made 
payable  to  the  bank,  proof  of  a  note  to 
either  corresponded  to  his  allegata. 

[2]  There  is  no  merit  in  the  contention 
that  the  court  failed  to  charge  upon  defend- 
ant's theory  of  the  case.  His  defense  was  a 
general  denial,  but  under  it  lUs  evidence  was 
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levied  to  prove  a  Bnbseqnent  execoted  parol 
agreement  Intended  to  vary  the  written  con- 
tract. Instmctlon  Ko.  1  states  plaintUTs 
contention  and  the  theory  of  his  case.  The 
second  tells  the  Jury  where,  npon  the  gen- 
eral denial,  the  burden  of  proof  lay.  The 
third  stated  fully  defendant's  contention  and 
the  theory  of  his  defense,  and  the  fourth 
charges  concerning  the  weight  of  the  evi- 
dence and  the  credibility  of  witnesses.  The 
fifth  told  the  jury  that  defendant  was  not 
seeking  to  recover  anything,  but  was  seek- 
ing only  to  defeat  the  claim  of  plaintiff  and 
that  plaintur  must  make  out  his  own  case  by 
a  preponderance  of  the  evidence.  And  the 
sixth  that  if  be  had  done  so  he  was  entitled 
to  recover. 

Finding  no  error  In  the  Judgment,  the  same 
Is  affirmed.    All  the  Justices  concur. 


NICHOLAS  et  al.  v.  CORNELIUS.    (No.  6739.) 
(Supreme  Court  of  Oklahoma.     Nov.  2,  1915.) 

fStfllahu*  hy  the  Court.) 

Indians  i$=»15— Allotkent— Convxtaitok  bt 

Heiks— VALinrTY— Appsoval. 

Where  an  allottee  of  one  of  the  Five  Civi- 
lized Tribes  dies,  and  his  allotment  is  inherited 
by  full-blood  Indian  heirs  prior  to  the  passage 
of  the  act  of  Congress  approved  May  27,  1008 
(35  Sut  312.  c.  199).  the  deed  of  such  heirs 
conveying  said  lands,  made  subsequent  to  the 
taking  effect  of  said  act,  when  approved  iu  com- 
pliance with  the  provi^ns  thereof  by  the  court 
having  jurisdiction  of  the  settlement  of  the  es- 
tate of  the  deceased  allottee,  becomes  operative 
and  a  vaUd  conveyance  of  the  interests  of  such 
heirs  in  said  land,  without  the  approval  of  the 
Secretary  of  the  Interior. 

[Ed.  Note.— For  other  cases,  see  Indians, 
Cent  Dig.  H  17.  29,  34,  37-44 ;  Dec.  Dig.  «=» 
15.1 

Oommissloners'  Opinion,  Division  No.  8. 
Error  from  District  Court,  Creek  County; 
Wade  Stanfleld,  Judge. 

Action  by  Jacob  E.  Cornelius  against  Ruby 
K.  Nicholas  and  others.  Judgment  for  plain- 
tiff, and  defendants  bring  error.    Affirmed. 

McDougal,  Lytle  &  Allen,  of  Sapulpa,  for 
plaintiffs  In  error.  J.  R.  MUler  and  T.  B. 
Dean,  both  of  Sapulpa,  for  defendant  In  er- 
ror. 

BLEAKMORE,  C.  This  action  was  com- 
menced in  the  district  court  of  Creek  county 
by  Gordon  C.  Hughes,  as  plaintiff,  against 
the  defendants,  to  enforce  the  collection  of 
a  promissory  note.  Defendants  answered, 
admitting  the  execution  of  the  note,  and  al- 
leging, in  substance,  that  by  the  terms  of  a 
written  contract,  in  consideration  of  $1,0(X> 
cash  and  $1,400  evidenced  by  promissory  note, 
plaintiff  agreed  to  furnish  the  necessary  ab- 
stracts, certified  copies,  and  other  documents 
showing  good  and  marketable  title  In  him  to 
certain  lands,  and  to  convey  ttie  same  to  de- 
fendants; that  pursuant  to  such  contract  he 


executed  a  deed  purporting  to  convey  said 
lands  to  a  grantee  named  by  defendants,  and 
promised  to  thereafter  and  within  a  reason- 
able time  furnish  to  defendants  all  the  docu- 
ments and  evidence  that  might  be  nec^sary 
to  show  that  he  had  a  marketable  title  to 
said  lands;  that,  relying  upon  said  promise, 
plaintiff  paid  the  $1,000,  executed  and  deliv- 
ered to  plaintiff  the  note  in  suit,  and  went 
Into  possession  of  the  land;  that  plaintiff 
has  not  compiled  with  the  terms  of  said  con- 
tract, In  that  be  failed  to  furnish  a  sufficient 
abstract  and  has  not  conveyed  a  marketable 
title  to  said  land.  Demurrer  was  sustained 
to  the  original  answer,  and  within  the  time 
allowed  defendants  filed  an  amended  answer, 
containing  practically  the  same  allegations 
set  forth  In  the  original,  which  amended  an- 
swer, upon  motion,  was  stricken  from  the 
flies,  and  judgment  rendered  for  plaintiff. 

From  the  pleadings  It  appears  that  the  land 
In  question,  allotted  to  a  citizen  of  the  Creek 
Nation  who  died  Intestate  prior  to  1008,  was 
Inherited  by  full-blood  Indian  heirs,  who, 
subsequent  to  the  taking  effect  of  the  act  of 
Congress  of  Jifay  27,  1908,  conveyed  the  same 
to  plaintiff  by  deed  approved  by  the  county 
court  having  jurisdiction  of  the  settlement  of 
the  estate  of  the  allottee.  It  Is  also  alleged 
in  said  answer ; 

"That  the  act  of  Congress  known  as  the  act  of 
May  27,  1008,  provided  that  full-blood  heirs  may 
convey  their  inherited  lands  by  and  with  the  ap- 
proval of  the  county  (tourt  That  the  Attorney 
General  of  the  United  States  holds  that  the  said 
latter  act  does  not  give  authority  to  fuU-blood 
Indian  heirs  to  alienate  lands  inherited  by  them 
before  said  act  went  into  effect,  except  with  the 
approval  of  the  Secretary  of  the  Interior.  That 
the  Department  of  the  Interior  holds  that 
said  class  of  conveyances  must  be  approved  by 
said  Secretary,  and  that  all  conveyances  by  her, 
by  and  with  the  approval  only  of  the  county 
court,  are  void,  and  said  Department  of  the  In- 
terior is  causing  to  be  instituted  a  multitude  of 
suits  to  cancel,  as  void,  such  conveyances  made 
with  the  approval  of  the  county  court  only,  and 
without  the  approval  of  the  Secretary  of  the  In- 
terior, where  the  allottee  died  before  the  27th 
day  of  July,  1908.  •  *  •  That,  if  plaintiff 
would  cause  said  conveyances  to  be  approved  by 
the_  Secretary  of  the  Interior,  defendants  would 
waive  all  proofs  of  heirsiiip,  roll  cards,  abstracts 
showing  good  and  marketable  title  in  plaintiff, 
and  all  other  objections  to  said  title.  •  •  • 
That  until  said  conveyances  have  been  approved 
by  the  Secretary  of  the  Interior  the  defendants' 
title  is  and  will  remain  wholly  unmarketable." 

The  sole  question  for  determination  seems 
to  be  whether  a  deed  conveying  the  interest 
of  fuU-blood  Indian  hdrs  in  allotted  lands, 
where  the  allottee  died  prior,  and  the  deed 
was  made  subsequent,  to  the  taking  effect  of 
the  act  of  May  27,  1908,  is  valid,  if  approv- 
ed by  the  court  having  Jurisdiction  of  the 
settlement  of  the  estate  of  the  aUottee,  In 
accordance  with  the  provisions  of  that  act, 
without  the  approval  of  the  Secretary  of  the 
Interior.  The  defendants  urge  that  such  a 
conveyance  is  void  unless  approved  by  the 
Secretary  of  the  Interior  under  the  provi- 
sions of  section  22  of  an  act  of  Congress  of 
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AprU  20.  1906  (84  Stat  140,  a  1876),  wblcb 
provides : 

"That  the  adnlt  heirs  of  any  deceased  Indian 
of  cither  of  the  Five  Civilized  Tribes  whose  se- 
lection has  been  made,  or  to  vrhom  a  deed  or  pat- 
ent has  been  issued  for  his  or  her  share  of  the 
land  of  the  tribe  to  which  he  or  she  belongs  or 
belonged,  may  sell  and  convey  the  lands  inherited 
from  sach  decedent;  and  if  there  be  both  adult 
and  minor  heirs  of  such  decedent,  then  such  mi- 
nors may  join  in  a  sale  of  such  lands  by  a 
guardian  duly  appointed  by  the  proper  United 
States  Court  for  the  Indian  Territory.  And  in 
case  of  the  organization  of  a  state  or  territory, 
then  by  a  proper  court  of  the  county  in  which 
said  minor  or  minors  may  reside  or  in  which  said 
real  estate  is  sitnated,  npon  an  order  of  snch 
court  made  upon  petition  filed  by  guardian.  All 
conveyances  made  under  this  provision  by  heirs 
who  are  full  blood  Indians  are  to  be  subject  to 
the  approval  of  the  Secretary  of  the  Interior,  un- 
der such  rules  and  regulations  as  he  may  pre- 
scribe." 

Section  9  of  the  act  of  Congress  approved 
May  27,  1908  (35  Stat  316),  provides: 

"That  the  death  of  any  allottee  of  the  Five 
Civilized  Tribes  shall  operate  to  remove  all  re- 
strictions upon  the  alienation  of  said  allottee's 
land:  Provided,  that  no  conveyance  of  any  inter- 
est of  any  full-blood  Indian  heir  in  such  land 
shall  be  valid  unless  approved  by  the  court  hav- 
ing jurisdiction  of  the  settlement  of  the  estate  of 
said  deceased  allottee." 

In  MaHarry  v.  Eatman,  29  Okl.  46,  116 
Pac.  935,  construing  the  provisions  above 
quoted.  It  was  said  by  this  coart : 

"The  provision  above  quoted,  and  the  other 
provisions  of  the  act  of  May  27,  1903,  operated 
to  remove  the  restrictions  against  alienation  of 
every  allottee  of  the  Five  Trices  who  died  subse- 
quent to  the  passage  of  said  act,  subject  to  the 
proviso  that  deeds  of  full-blood  heirs  must  be 
approved  br  the  county  court  having  jurisdiction 
of  the  settlement  of  the  estate  of  the  deceased 
ancestor  and  those  who  were  survived  by  the 
heirs  bom  since  March  4,  1906;  but  it  is  con- 
tended that  the  provisions  of  the  act  cannot  be 
applied  to  any  allottee  who  died  prior  to  the  en- 
actment of  this  statute,  that  the  phrase  'that  the 
death  of  any  allottee  •  •  •  shall  operate,' 
etc.,  cannot  apply  to  allottees  then  dead,  but 
must  apply  only  to  those  who  shall  thereafter 
die,  that  since  the  approval  of  the .  Secretary  of 
the  Interior  was  rieqmred  to  deeds  of  full-blood 
heirs  by  Act  April  29,  1906,  c.  1876,  34  Stat 
137,  and  was  required  up  to  the  passage  of  the 
act  of  May  27,  1908,  and  that  the  plaintirs 
deed,  although  executed  in  September,  1909,  aft- 
er the  said  statute  was  enacted,  should  have  the 
approval  of  the  Secretary  of  the  Interior  to 
make  it  a  valid  deed,  because  at  the  time  of  the 
death  of  the  allottee  whose  land  was  attempted 
to  be  conveyed  such  approval  was  then  required 
to  the  deed  of  his  heirs,  and  on  account  of  some 
indefinite  and  indeterminable  claim  to  guardian- 
ship over  the  Indians  by  the  Secretary.  We  are 
frank  to  state  that  this  contention  does  not  ap- 
peal to  us,  and  this  construction  of  the  statute 
seems  strained  and  against  the  evident  purpose 
and  intent  of  Congress  in  its  enactment,  which 
clearly  was  to  remove,  rather  than  extend,  re- 
strictions on  the  alienations  of  these  Indian 
lands,  and  to  pass  to  the  probate  courts  of  the 
state  a  large  measure  of  the  power  which  the 
Secretary  of  the  Interior  had  prior  thereto  ex- 
ercised over  these  Indian  citizens  of  Oklahoma. 
•  •  •  If  the  act  of  May  27,  1908,  was  in- 
tended by  Congress  as  a  substitute  for  all  prior 
laws  on  the  subjects  therein  covered,  and  we  be- 
lieve it  was  so  intended,  then  its  enactment  op- 
erated as  a  repeal  of  all  former  laws  on  the  same 
subject,  although  it  contains  no  expressed  words 
to  that  effect''^ 


In  United  States  t.  Enlght  et  aL,  206  Fed. 
145,  124  C.  C.  A.  211,  Involving  the  idratical 
question  before  us,  It  was  said : 

"Darkey  Stop  having  died  before  May  27, 
1908,  it  is  claimed  that  the  deed  of  Caniyah 
Stop  (the  heir)  was  Invalid,  because  not  approv- 
ed by  the  Secretary  of  the  Interior  as  provdied 
in  section  22  above  quoted,  althongh  it  was  exe- 
cuted October  12,  1908,  and  therefore  after  sec- 
tion 9,  above  quoted,  was  enacted.  In  other 
words,  it  is  claimed  that  as  to  all  full-blood  In- 
dian heirs  whose  ancestors  died  before  May, 
1908,  the  approval  of  their  deeds  most  still  be  by 
the  Secretary  of  the  Interior.  •  •  •  Both  by 
the  law  of  April  26, 1906  (34  Stat  137).  and  the 
law  of  May  27,  1908  (36  Stat  812),  the  deed  of 
a  full-blood  Indian  heir  was  valid  if  approved, 
but  not  until  approved,  as  provided  m  those 
acts.  And  as  it  cannot  be  claimed  or  pretended 
that  the  death  of  the  allottee  in  any  wise  affect- 
ed the  requirement  of  approval,  tither  by  the 
Secretary  of  the  Interior  or  by  die  eounty  court 
in  Oklahoma  having  jurisdiction  over  the  settle- 
ment of  the  estate  of  the  deceased  allottee,  it  is 
clear  that  the  decision  of  the  question  involved 
in  this  case  simply  requires  us  to  determine  as 
to  what  law,  in  regard  to  the  approval  of  the 
deed  of  the  Indian  heir,  was  in  force  at  the  time 
Caniyah  Stop  executed  and  delivered  the  deed  in 
question  to  Knight  and  Avery.  There  ought  not 
to  be,  and  we  do  not  believe  there  is,  any  donbt 
about  this.  Prior  to  the  passage  of  the  law  of 
April  26,  1906  (section  ZZjTftill-blood  Indian 
heirs,  being  members  of  any  of  the  Five  (Mvilized 
Tribes  in  Oklahoma,  could  not  convey  their  al- 
lotted lands  unless  there  had  been  aetaal  remove 
al  of  restrietiona  by  the  Secretary  of  the  Interior 

{>rior  to  the  conveyance.  On  and  after  the  above 
ast-mentioned  date  down  to  the  passage  of  the 
law  of  May  27, 1908  (section  9),  conveyances  by 
full-blood  Indian  heirs  were  valid  if  subsequent- 
ly approved  by  the  Secretary  of  the  Interior. 
After  the  passage  of  the  law  of  May  27,  190S, 
the  last  expression  of  the  will  of  Congress  as  to 
how  such  deeds  shonld  be  approved  is  found  in 
section  9  hereinbefore  quoted,  and  that  law  was 
complied  with  in  renrd  to  the  deed  of  Ganiyah 
Stop.  In  Tiger  v.  Western  Investment  Compa- 
ny, 221  U.  8.  286,  31  Sap.  Ct  578,  55  L.  Ed. 
738,  it  became  the  doty  of  the  Supreme  Court  to 
construe  section  22  mentioned  herein  for  the  pur- 
pose of  determining  whether  the  provision  in  this 
section  requiring  the  approval  of  deeds  of  Indian 
heirs  by  the  Secretary  of  the  Interior  was  ef- 
fective after  the  expiration  of  the  five  year  pe- 
riod named  in  section  16  of  the  act  of  June  30, 
1902  (32  Stat  603,  c.  1323).  For  the  purpose 
of  construing  said  section  the  Supreme  Court 
was  of  the  opinion  that  it  could  refer  to  subse- 
quent legislation,  and  did  refer  to  and  quote  sec- 
tion 9  mentioned  herein,  and  in  regard  thereto 
used  the  following  language:  'The  obvious  pur- 
pose of  these  provisions  is  to  continue  supervi- 
sion over  the  right  of  full-blood  Indians  to  dis- 
pose of  lands  by  will,  and  to  require  conveyances 
of  interests  of  full-blood  Indians  in  inherited 
lands  to  be  approved  by  a  competent  court' 
While  the  Supreme  Court  was  not  construing 
section  9,  it  was  before  the  court  and  we  ate 
informed  as  to  what  the  court  thought  was  its 
obvious  purpose.  We  therefore  conclude  that 
as  the  death  of  the  allottee  in  no  wise  affects 
the  requirement  as  to  approval,  the  deeds  of  In- 
dian heirs  must  be  approved  in  accordance  with 
the  law  in  force  at  the  date  of  the  deed." 

See  Bledsoe,  Indian  Land  Laws  (2d  Ed.)  pw 
124  et  seq. 

Under  these  controlling  authorities  the 
deed  from  the  proper  foIl-blood  Indian  heirs 
to  plaintiff  dei)ended,  not  npoD  oonformlty 
with  the  act  of  Congress  In  effect  at  the  date 
of  the  death  of  the  allottee,  bat  npon  the  ap- 
proval thereof  in  compliance  with  the  law  In 
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force  at  the  date  of  snch  conveyance ;  hence, 
when  said  deed  was  approved  by  the  court 
having  Jurisdiction  of  the  settlement  of  the 
estate  of  the  deceased  allottee,  it  became  op- 
erative and  a  valid  conveyance  of  the  Inter- 
est of  said  heirs  without  the  approval  of  the 
Secretary  of  the  Interior. 

It  follows  that  the  Judgment  ot  the  trial 
court  shonld  be  affirmed. 

PER  CURIAIC.    Adopted  In  whole. 


OHASTAIN  et  al.  v.  PENI>ER  et  aL 
(No.  6631.) 

(Supreme  Court  of  Oklahoma.     Nov.  2,  1915.) 
(Syllabut  by  tlte  Court.) 

1.  EXEOUTOKS  AND    AnUimSTRATOBS   «=936S— 

Sajle  of  Estaxk — Validity — Husband  and 

WlTE. 

The  administrator  of  an  estate  cannot  le- 
gally sell  the  same  to  his  wlfei. 

I  Ed.  Note. — For  other  cases,  see  Executors 
aiid  Administrators,  Gent.  Dig.  §i  1498-1603; 
Dec.  Dig.  <8=305.] 

2,  EXEOUTOBS  AND  ADICINISIKATOBS  $=>365— 
SaI.H     or     ESTATB — ElQUT     TO     PUBCHASE — 

Heirs— Wife  or  Administratos. 

The  statutes  of  this  state  prohibit  an  ad- 
ministrator of  an  estate  from  selling  the  same 
to  his  wife,  even  though  she  be  one  of  the  heirs 
to  the  estate. 

[I'M.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  H  149S-1603; 
Dec.  Dig.  <»=936S.] 

&  bxecutoba  and  aduinibtbatoba  ^=9377— 
Aduinistratob's  Saus— Pubceasb  bt  Ad- 
iunibtbatob's  Wife— Validation  or  Deed. 
A  purchase  of  real  estate  by  the  wife  of 
an   administrator,   at  the  administrator's  sale, 
is  held  to  be  void  as  against  the  heirs  of  the 
estate.    But  such  a  deed  may  be  made  effective, 
as  against  the  heirs,   by  ratification,  estoppel, 
or  limitation ;    and,  where  this  occurs,  the  title 
does  not  pass  by  virtue  of  the  original  trans- 
action, but  passes  by  virtue  of  the  ratification, 
or  is  founded  on  estoppel,  or  ia  set  at  rest  by 
the  lapse  of  time. 

[Kd.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  J  1643;  Dec. 
Dig.  «=»377.] 

4.    BXEOCTOBS  AND   ADUIHISIBATOBS   9=9388— 

Adhinistbatob's  Sale  — Setting  Aside  — 

Refunding  of  Money  Paid. 

On  the  setting  aside  of  a  purchase  by  the 
wife  of  the  administrator,  if  it  should  develop 
at  tlie  trial  that  she  and  the  administrator  have 
acted  in  good  faith  in  making  the  said  purchase, 
and  have  taken  no  unfair  advantage  therein, 
that  the  transaction  was  free  from  fraud,  and 
that  the  proceeds  of  said  sale  have  been  expend- 
ed in  defraying  the  necessary  expenses  of  the 
administration,  or  in  paying  the  legal  and  en- 
forceable indebtedness  against  the  estate,  then 
she  should  have  the  purchase  money  refunded  to 
her. 

(Ed.  Note.— For  other  cases,  -see  Executors  and 
Administrators,  Cent  Dig.  §§  1583-1587;  Dec 
Dig.  «=»8S».] 

Commissioners'  Opinion,  Division  No.  4. 
Error  from  Superior  Court  Tulsa  Comity; 
M.  A.  Breckinridge,  Judge. 

Action  by  Beulah  Pender  and  others 
against    Edward    Chasttiin    and    another. 


Judgment  for  plaintiff,  and  defendants  bring 
error.    Reversed  and  remanded. 

H.  B.  Scfaaeffer  and  Jno.  F.  Kerrigan,  both 
of  Tulsa,  for  plaintiffs  in  error.  A.  J.  Blddl- 
son  and  Harry  Campbell,  both  of  Tulsa,  for 
defendant  In  error. 

MATHEWS,  C.  The  parties  will  be  desig- 
nated here  as  in  the  court  below.  On  Janu- 
ary 11,  1910,  the  plaintiff,  Beulah  Pender,  fil- 
ed an  action  In  ejectment  against  Edward 
Chastaln,  Nevada  Cbastaln,  Nick  Eaton, 
Leonora  Eaton,  and  Chester  Eaton,  a  minor, 
seeking  to  obtain  possession  of  certain  realty. 
It  api>ear8  from  the  record,  as  disclosed  by 
the  pleadings,  that  on  March  3,  1907,  Sarah 
J.  Eaton  died,  seised  of  the  realty  In  con- 
troversy. On  December  16,  1908,  one  S.  G. 
Pender,  the  husband  of  Beulah  Pender,  was 
appointed  administrator  of  the  estate,  and 
on  the  3d  day  of  June,  1909,  the  said  admin- 
istrator, imder  an  order  of  the  probate  court, 
sold  the  realty  to  plaintiff  at  private  sale  for 
$350.  The  said  Benlah  Pender  and  aU  of  the 
defendants  wore  children  of  the  said  Sarah 
J.  Eaton,  except  Edward  Chastaln,  who  is 
the  husband  of  Nevada  Chastaln.  The  said 
sale  was  approved  by  the  said  probate  court, 
and  the  deed  duly  executed  by  the  said  ad- 
ministrator conveying  said  premises  to  plain- 
tiff. Defendants  answered  plalntUTs  peti- 
tion, setting  out  several  grounds  of  defense ; 
but,  as  we  view  this  case.  It  will  not  be  nec- 
essary to  consider  but  one  ot  the  same.  De- 
fendants attack  plaintiff's  administrator's 
deed  to  said  property  upon  the  ground  that 
the  administrator,  being  the  husband  of 
Beulah  Pender,  the  purchaser,  could  not  le- 
gally sell  the  same  to  his  wife,  and  that  said 
deed,  on  this  account,  was  void  and  ineffectu- 
al to  pass  the  title  to  the  said  Beulah  Pen- 
der. Having  filed  their  answer,  the  court, 
upon  motion  of  plaintiff,  rendered  Judgment 
for  plaintiff  upon  the  pleadings.  From  this 
action  of  the  court  In  rendering  Judgment 
upon  the  pleadings,  the  defendants  Nevada 
Chastaln  and  Edward  Chastaln  appealed, 
and  have  assigned  as  error  the  aforesaid 
proposition  that  a  sale  by  an  administrator 
to  his  wife  is  void.  In  answer  to  this  con- 
tention of  defendants,  the  plaintiff  urges 
that  the  administrator  sold  the  land  of  plain- 
tiff's mother,  in  which  she  had  an  heir's  In- 
terest, and  that  she  had  a  right  to  protect 
that  interest  by  bidding  thereon  at  the  sale 
so  as  to  make  the  land  bring  what  she 
thought  Its  value  was,  and  even  to  purchase 
it,  If  she  was  willing  to  bid  higher  for  the 
land  than  others. 

We  find  the  usual  wide  diversity  of  Ju- 
dicial opinions  from  the  various  states  of 
the  Union  upon  every  legal  phase  presented 
in  the  case  at  bar. 

[1]  1.  As  to  the  first  proposition  presented, 
whether  the  husband  administrator  can  sell 
the  estate  to  his  wife,  we  need  look  no  fur- 
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ther  than  the  well-considered  opinion  of  Bur- 
ton V.  Compton,  150  Pac.  1080,  where  we  find 
this  question  answered  in  the  negative.  We 
quote  therefrom: 

"The  first  proposition  is  before  this  cxmrt  for 
the  first  time.  Yet  it  is  an  old  quration,  and 
has  been  passed  upon  repeatedly.  And  as 
far  as  we  know,  Indiana  stands  alone  in 
upholding  sach  deeds.  In  17S1,  lonK  before 
there  was  any  statute  upon  the  subject.  Lord 
Chancellor  Thurlow  of  England,  in  Fox  y. 
Mackreth,  2  Leading  Gases  in  Equity  (White 
and  Tudor)  722,  held:  "That  trustees  expose 
tbemselves  to  great  peril  in  allowing  their  own 
relatives  to  intervene  in  any  matter  connected 
with  the  execution  of  the  trust;  for  the  sus- 
picion which  that  circumstance  is  calculated  to 
excite,  where  there  is  any  other  fact  to  confirm 
it,  is  one  which  it  would  require  a  very  strong 
case  to  remove.'  And  he  says,  in  substance, 
that  the  rule  rests  upon  public  policy,  and  such 
a  purchase  will  not  be  permitted  in  any  case, 
however  honest  the  circumstances,  for  the  gen- 
eral interest  of  public  justice  requires  it  to  be 
destroyed  in  every  instance,  ana  that:  'From 
general  policy  and  not  from  any  peculiar  impu- 
tation ni  fraud,  a  trustee  shall  remain  a  trustee 
to  all  intents  and  purposes.'  And  our  statute 
(section  6409,  Revised  Laws  1910)  says :  'No 
executor  or  administrator  must  directly  or  in- 
directly, purchase  any  property  of  the  estate  he 
represents,  nor  must  he  be  interested  in  any 
sale.' 

"But  the  defendant  (plaintiff  in  error)  insists 
that  this  transaction  was  free  from  fraud,  and 
that  the  price  paid  was  adequate.  That  might 
all  be  true  in  this  particular  case,  but  the  law 
looks  beyond  the  circumstances  c£  any  indindu- 
al  case;  for,  as  said  in  Frazier  v.  Jealdns,  64 
Kan.  615,  68  Pac.  24,  57  L.  R.  A.  575:  The 
opportunities  which  are  open  to  an  unfaithful 
trustee  to  advantage  himself  out  of  the  trust 
estate  are  so  many  and  so  tempting,  and  the 
condition  of  the  benefitiary  in  the  trust  ordi- 
narily so  helpless  and  confiding,  that  the  law 
gives  warning  in  advance  against  all  transac- 
tions out  of  which  it  is  possible  for  the  former 
to  make  gain  at  the  expense  of  the  latter.'  And 
for  this  reason  the  Legislature  has  fixed  this 
statutory  rule  which  removes  both  the  tempta- 
tion and  opportunity  to  do  wrong.  And  the 
courts  can  make  no  distinction  in  the  applica- 
tion of  the  rule  between  the  honest  and  the  dis- 
honest. And  whether  the  transaction  be  free 
from  fraud  or  not  is  immaterial  to  the  issue 
in  the  case.  It  is  a  transaction  prohibited  by 
the  statute  and  condemned  by  public  policy. 
And  the  fact  that  the  common-law  disabilities 
of  the  wife  have  been  removed,  and  under  our 
statutes  she  is  a  feme  sole  and  can  buy  and  sell 
in  her  own  name,  does  not,  by  any  means,  di- 
vorce the  mutual  interest  she  and  her  husband 
have  in  each  other's  property.  In  case  of  the 
death  of  the  one,  the  other  would  inherit  not 
less  than  one-thiid  of  his  or  her  estate.  And  it 
would  be  strange  indeed  if  this  alone  did  not 
lead  them  to  do  all  in  their  power  to  enhance 
the  pecuniary  interests  of  each  other.  And 
where  the  wife  purchases  the  property  of  her 
husband's  cestui  que  trust,  to  say  that  the  hus- 
band is  not  interested  in  that  sale,  and  has  not 
directly  nor  indirectly  purchased  the  property 
of  that  estate,  seems  to  us  to  be  absurd.  Be- 
sides, as  well  said  in  Tyler  v.  Sanborn,  128  III. 
136,  21  N.  E.  193,  4  L.  R.  A.  218,  15  Am.  St. 
Rep.  97 :  There  is,  moreover,  apart  from  this 
pecuniary  interest,  an  intimacy  of  relation  and 
affection  between  husband  .and  wife,  and  of  mu- 
tual influence  of  the  one  upon  the  other  for  their 
common  welfare  and  happiness,  that  is  absolute- 
ly inconsistent  with  the  idea  that  the  husband 
can  occupy  a  disinterested  iiosition  as  between 
his  wife  and  a  stranger  in  a  business  transac- 
tion. He  may,  by  reason  of  his  great  integrity, 
be  just  in  such  a  transaction,  but,  unless  his 


marital  relations  be  perverted,  he  cannot  fed 
disinterested;  and  it  is  precnsely  because  of 
this  feeling  of  interest  that  the  law  forbids  that 
he  shall  act  for  himself  in  a  transaction  with 
his  principal  It  is  believed  to  be  within  gen- 
eral observation  and  experience  that  he  who 
will  violate  a  trust  for  his  own  pecuniary  profit 
will  not  hesitate  to  do  it,  under  like  arcum- 
stances,  for  the  pecuniary  profit  of  his  wife.' 
And  for  that  reason  the  law  forbids  a  trustee 
to  put  himself  in  a  position'  where  either  his  in- 
tegrity may  be  questioned,  or  his  Indination  to 
dtthonesty  may  be  indulged.  The  sale  by  the 
guardian  to  his  wife  was  forbidden,  and  the 
deed  is  therefore  void,  liecause  it  lacks  both  the 
sanction  and  the  authority  of  the  law.  The 
relationship  of  guardian  and  ward  is  purely  a 
creation  of  the  statute.  And  the  acts  of  a 
guardian  are  soldy  dependent  upon  statatory 
authority  for  their  validity;  and  acts  which  are 
prohibited  by  the  statute,  or  which  are  perform- 
ed by  a  guardian  without  statutory  authority, 
are  void,  and  of  no  more  binding  force  or  va- 
lidity than  would  be  the  act  of  a  mere  intermed- 
dler  or  stranger." 

'    For  further  authorities  see  that  case. 

[2]  2.  Plaintiff  next  contends  that,  as  she 
was  one  of  the  heirs  to  the  estate,  she  bad 
the  right  to  become  the  purchaser  in  order 
to  protect  her  ovni  interest  There  are  a  re- 
spectable line  of  authorities  that  support 
this  contention ;  but,  In  the  face  of  our  stat- 
ute (section  6409,  Rev.  Laws  1910)  which  di- 
rectly and  positively  forbids  it  and  makes  no 
exception  to  the  rule,  even  in  the  case  of  one 
who  has  an  interest  in  the  property  to 
protect,  as  in  the  case  at  bar,  recognizing 
the  wise  provision  of  this  law,  we  do  not 
feel  that  we  are  authorized  to  read  Into  the 
same  the  exception  thereto  which  plaintiff 
here  insists  upon.  We  admit  that  there  may 
be  individual  instances  where  the  law  may 
work  a  hardship  and  injustice  upon  parties 
who  liave  acted  in  good  faith  and  dealt  tair- 
ly  in  the  transaction,  but  rather  than  lay 
down  a  rule  that  might  open  up  a  field  of 
fraud  and  give  an  opportunity  to  designing 
persons  to  plunder  and  exploit  trust  estates, 
we  deem  it  wise  to  let  the  door  remain  closed 
and  tbe  statute  onqualifled. 

The  case  of  Frazier  v.  Jeaklns,  64  Kan. 
615,  68  Pac.  24,  57  L.  R.  A.  675,  by  Chief 
Justice  Doster,  is  a  judicial  opinion  of  un- 
usual strength  and  merit,  is  based  upon  a 
statute  Identical  with  ours,  and  Is  decisive 
of  every  question  raised  in  the  case  at  bar, 
being  almost  a  blanket  case,  but  tbe  equi- 
ties in  that  case  were  much  stronger  in  fa- 
vor of  the  losing  party  than  they  are  to  the 
plaintiff  here.  In  that  case  the  owner  of  a 
tract  of  land  died,  leaving  as  heirs  several 
children,  one  of  whom  was  a  minor.  The 
party,  who  was  appointed  guardian  of  tbe 
minor,  having  purchased  the  Interest  of  the 
adult  heirs  in  the  land,  obtained  from  tbe 
probate  court  an  order  to  sell  tbe  minor's  in- 
terest to  pay  the  cost  of  the  minor's  main- 
tenance, and  sold  the  same  at  private  sale 
to  her  hnsband.  Three  years  afterwards,  tbe 
entire  tract  was  sold  to  a  third  party,  who 
had  no  knowledge  of  the  relationahli)  of  the 
parties  except  as  disclosed  by  the  deed.  In 
an  action  in  ejectment  brought  by  the  nld 
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minor,  after  zeacfalng  miijorlty,  the  court 
treated  the  sale  as  made  for  a  fair  consld- 
eratlon  and  free  from  fraud  In  fact,  but 
nevertheless  held  the  guardian's  deed  void 
[3]  3.  Here  the  proiMsitlon  naturally  re- 
curs, Is  the  deed  under  consideration  in  the 
case  at  bar  void  or  voidable?  18  Cyc.  328, 
says: 

"A  purchase  by  an  executor  or  administra- 
tor at  his  own  sale  is  usuiiUy  held  to  be  not  void, 
bat  merely  voidable  at  the  (^tion  of  those  in- 
terested, but  where  the  transaction  is  tainted 
with  actual  fraud,  it  is  void." 

Also  18  Cyc.  771: 

"A  purchase  of  property  of  the  estate  by  an 
executor  or  administrator  at  a  sale  under  or- 
der of  court,  while  universally  considered  to  be 
highly  improper,  is  usually  held  to  be  mere- 
ly voidable  at  the  election  of  the  persons  inter- 
ested, and  not  void." 

In  the  case  of  Barton  t.  Gompton,  snpra, 
such  a  deed  is  held  absolntely  void  and  sub- 
ject to  collateral  attack. 

In  onr  opinion  the  status  of  such  a  deed 
as  the  one  nnder  consideration,  as  well  as 
the  manner  in  which  it  may  be  attacked,  is 
clearly  and  lucidly  laid  down  in  the  case  of 
iiTazler  v.  Jeaklns,  supra,  and  we  can  do 
no  better  than  quote  therefrom  at  length: 

"Was  the  sale  void  in  the  sense  that  it  was 
subject  to  collateral  attack?  Our  judgment  is 
that  it  was.  •  •  •  We  do  not  understand 
that  courts  by  their  use  of  the  term  'void'  al- 
ways mean  that  utter  negativeness  which  is  the 
equivalent  of  nonexistence,  but  they  more  often 
mean  that  which,  relatively  to  persons,  cir- 
cumstances, conditions,  or  forms  of  action,  may 
be  treated  as  though  it  were  nonexistent.  In 
this  latter  sense  there  is  little  distinction  h»- 
tween  it  and  the  word  'vtddable.'  Really,  as 
often  used  in  the  law,  there  is  an  interchange- 
ability  of  meaning  between  the  two  words. 
•  •  •  Herefore,  in  order  to  characterize  the 
^ardian's  sale  and  deed  as  'void'  in  the  sense 
in  which  that  word  is  most  frequently  used  in 
the  law,  it  is  not  necessary  to  regard  them  as 
ioexistent  They  have  a  form  of  existence  and, 
under  certain  circumstances,  they  may  be  al- 
lowed or  may  acquire  the  substance  of  existence. 
The  plaintiff  in  this  case  might  have  ratified 
them  by  express  act  or  deed;  she  might  have 
estopped  herself  by  some  course  of  conduct  to 
question  their  validity,  or  she  might  have  al- 
lowed lapse  of  time  to  bar  her  right  to  recover 
on  the  score  of  their  invalidity;  but  until,  by 
ratification,  estoppel,  or  limitation,  she  has  giv- 
en effect  to  them,  she  is  privileged  to  treat  them 
as  void  and  of  no  effect.  As  to  her,  they  are 
void  and  of  no  effect  because  they  failed  to  pass 
the  title  to  her -land.  In  order  to  characterize 
an  act  or  transaction  as  void,  it  is  not  necessary 
that  it  should  be  a  nullity  as  to  everybody  and 
for  all  time  and  under  all  drcnmstances.  If 
the  act  or  transaction  failed  to  deprive  interest- 
ed persons  of  their  rights  or  titles,  failed  to 
confer  them  on  some  one  else,  the  act  or  trans- 
action is  void  as  to  such  persons.  If  the  act 
or  transaction  requires  ratification,  estoppel, 
or  limitation  to  transfer  the  right  or  title,  it 
is  void  until  the  ratification  has  been  made,  the 
estoppel  has  occurred,  or  the  time  has  elapsed, 
and  even  then  the  right  or  title  does  not  pass 
by  virtue  of  the  original  act  or  transaction,  but 
passes  by  virtue  of  the  ratification,  or  is  found- 
ed on  the  estoppel,  or  is  set  at  rest  by  the 
lapse  of  time.  The  authorities  seem  to  us  strong 
and  convincing  that  ejectment,  although  a  col- 
lateral  proceeding,  will  lie  to   recover  a  title 


dalmed  under  a   trustee's  sale  to  himself,  or 
in  effect  to  himself,  as  in  this  case." 

[4]  4.  We  are  brought  to  consider  finally 
whether  or  not,  in  the  cancellation  of  a  deed 
as  in  the  case  at  bar,  the  party  who  has  in- 
vested in  the  deed  should  have  his  money 
refunded  as  one  of  the  conditions  of  the  can- 
cellation. It  appears  that  no  definite  rulo 
has  been  laid  down,  but  that  each  Individual 
case  should  be  decided  on  its  own  merits. 
On  the  setting  aside  of  a  purchase  by  the 
representatives  at  his  own  sale,  it  is  the 
duty  of  the  court  to  adjust  the  equities  be- 
tween the  parties.  18  Cyc.  340.  While  the 
law  permits  a  minor  to  avoid  such  voidable 
sales  upon  reasonable  application,  he  is  re- 
quired to  do  equity  as  a  condition  precedent 
to  relief.  He  cannot  receive  the  benefits  of 
a  sale  and  also  repudiate  same.  If  he  re- 
pudiates the  sale,  he  must  offer  to  restore 
whatever  benefits  he  may  have  derived  from 
said  sale.  Bank  of  Wetumpka  t.  Walkley, 
169  Ala.  848,  63  South.  830. 

Upon  the  remanding  of  this  case,  if  it 
should  develop  at  the  trial  that  plaintiff 
acted  in  good  faith  in  making  the  purchase 
of  the  land  in  controversy,  and  has  taken  no 
unfair  advantage  therein,  that  the  transac- 
tion was  free  from  fraud,  and  that  the  pro- 
ceeds of  said  sale  have  In  fact  been  expend- 
ed In  defraying  the  necessary  expenses  of 
the  administration,  or  in  paying  the  legal 
and  enforceable  Indebtedness  against  the  es- 
tate, then  plaintiff  shotild  have  the  same 
refunded,  but  at  the  same  time  accounting 
for  all  property  or  rents  coming  into  their 
hands  by  virtue  of  said  transaction. 

The  case  should  be  reversed  and  remand- 
ed, with  instructions  to  the  trial  court  to 
proceed  In  accordance  with  this  opinion. 

PX3B  OUBIAM.    Adopted  la  whole. 


SHAWACRB  v.  MOREIS.     (No.  I5666.) 
(Supreme  C!ourt  of  Oklahoma.    Nov.  2,  1915.) 

(BvlUtlMU  bv  the  Court.) 
1.  Appkal  Airn  ESbbob  <£=s263,  801,  601— Pbjm- 

BNTATION — INSTBUCTION. 

This  court  will  not  review  an  instruction 
given  on  the  trial  of  a  cause,  unless  the  instruc- 
tion is  excepted  to  at  the  trial,  and  exception 
made  to  appear  of  record,  and  the  objection 
pointed  out  in  the  trial  court  by  motion  for  new 
trial. 
[Ed.  Note.— For  other  Mses,  8ee_  Appeal  and 


Error,  Cent.  Dig.  M  1516-1523, 1526-1532, 1743, 
1753-1756.  2300-2305;  Dec.  Dig.  <8=»263,  301, 
501.] 

2.  Appeai.  aud  Bbbob  «=>863— Irstbuotionb 
—Objictiow*— Waives. 

Where  no  objections  or  exceptions  are  taken 
to  instmctions  given  by  the  court  at  the  trial, 
nor  the  giving  of  such  InstructionB  assiipied  as 
error  In  the  motion  for  new  trial,  all  objections 
to  the  law  laid  down  therein  will  be  waived,  and 
counsel  will  be  presumed  to  have  consented  to 
and  adopted  said  instructions  as  the  law  of  the 
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caae,  and  applicable  to  th*  facts  as  proven  by 
the  evidence, 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  1824,  3405 ;  Dec.  Dig.  «=> 
853.] 

Commissioners'  Opinion,  Division  No.  4. 
Error  from  District  Court,  Uncdln  County; 
Cbas.  B.  Wilson,  Judge. 

Action  by  Oscar  Morris  against  George  D. 
Shawacre.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Af9rmed. 

Embry  A.  Foster,  of  Chandler,  for  plaintiff 
in  error.  Rittenhouse  &  Rlttenhouse,  of 
Chandler,  for  defendant  in  error. 

ROBBERTS,  C.  This  case  was  commenced 
in  the  district  court  of  Lincoln  county,  and 
is  an  action  to  recover  damages  for  the 
wrongful  conversion  of  personal  property, 
caused  to  be  levied  on  by  an  execution  Issued 
by  a  Justice  of  the  peace,  on  a  Judgment  in 
favor  of  plaintiff  in  error,  and  against  the 
defendant  in  error.  The  pertinent  allegations 
of  the  petition  are  as  follows: 

"That  the  defendant,  George  D.  Shawacre, 
had,  previoas  to  the  25th  day  of  October,  1011, 
secured  a  judgment  against  this  plaintiff,  Oscar 
Morris,  in  the  Justice  court  of  Ira  Bean,  in  the 
town  of  Meeker,  Lincoln  county,  Okl.,  for  the 
sum  of  $22.60,  and  cost  of  suit.  And  that  there- 
after, and  on  or  about  the  25th  day  of  October, 
1911,  the  said  Ira  Bean,  at  the  Instance  of  the 
said  George  D.  ShawacreLissued  execution  in 
said  action,  and  appointed  W.  H.  Klnsey  as  spe- 
cial constabie  to  levy  said  execution  upon  the 
two-thirds  interest  of  this  plaintiff,  Oscar  Morris, 
in  and  to  a  certain  gasoline  engine  and  saw. 
Plaintiff  further  states  that  said  property,  so 
taken  under  execution  and  belonging  to  this 
plaintitF,  was  by  law  exempt  from  sale  under 
execution.  Wherefore  plaintiff  prays  Judgment 
against  the  defendant  in  the  sum  of  $850,  with 
interest  at  6  per  cent,  per  annum  from  the  date 
of  Judgment,  together  with  $150  attorney's  fees 
and  the  cost  of  suit." 

A  demurrer  to  plaintiffs  petition  was  filed, 
and  overruled  by  the  court,  but  no  exceptions 
taken.  To  the  petition,  the  defendant  an- 
swered as  follows: 

"Comes  now  the  above-named  George  Shaw- 
acre, defendant,  and  for  answer  to  plaintiff's 
amended  and  supplemental  petition  on  file  in  the 
above-entitled  cause  denies  each  and  every  alle- 
sation  therein  contained,  save  and  except  what 
is  hereinafter  specifically  admitted. 

"Defendant  admits  that  he  had  a  valid  subsist- 
ing judgment  against  Oscar  Morris  (plaintiff  in 
this  action)  in  justice  court,  for  the  town  of 
Meeker,  Lincoln  county,  Okl.,  on  and  previous  to 
October  25,  1911,  and  admits  that  execution  was 
issued  thereon  on  or  about  the  said  25th  day  of 
October,  1911,  by  Ira  Bean,  justice  of  the  peace; 
but  defendant  denies  that  said  execution  was  is- 
sued at  the  instance  of  defendant,  but  defendant 
alleges  that  said  execution  was  issued  in  accord- 
ance with  and  under  the  statutes  of  Oklahoma, 
in  such  case  made  and  provided ;  that  more  than 
10  days  had  elapsed  .between  the  date  of  said 
Judgment  and  the  date  of  said  execution. 

"Defendant  denies  that  said  execution  was 
levied  and  sale  made  at  the  instance  or  request 
of  defendant,  and  alleges  that  the  same  was  done 
only  by  authority  of  and  in  accordance  with  the 
statutes  of  Oklahoma. 

"Defendant  denies  that  he  had  possession  of 
the  property  described  in  the  plaintiff's  amended 


petition  at  any  timt,  and  deniea  tbat  he  deprived 
plaintiff  of  same  unlawfully  or  otherwise. 

"Defendant  denies  that  he  deprived  said  plain- 
tiff from  the  use  of  said  property,  and  denies 
that  he  took  the  same,  or  converted  the  same  to 
his  own  use,  or  at  all ;  denies  that  demand  was 
made  upon  him  for  said  property  after  the  al- 
leged sale,  or  at  all. 

"Defendant  denies  all  and  singular  the  allega- 
tions of  plaintiff's  amended  and  supplemental  pe- 
tition, save  what  has  been  hereinbefore  specif- 
ically admitted." 

The  case  was  tried  to  a  Jury,  and  verdict 
returned  against  the  defendant  for  damages 
in  the  sum  of  $160,  and  exemplary  damages 
in  the  sum  of  $100,  amouuting  in  the  aggre- 
gate to  the  sum  of  $260.  Defendant  brings 
error. 

While  the  assignments  of  error  are  not  ape- 
ciflcally  and  distinctly  made,  we  gather  from 
the  argument  in  the  brief  of  plaintiff  in  er^ 
ror  that  he  bases  his  grounds  for  reversal 
up(m  the  proposition  that  the  property  sold 
was  not  exempt  from  execution  for  the  rea- 
sons :  (1)  It  was  not  wltMn  the  general  class 
of  exempt  property;  and  (2)  It  was  parbner- 
shlp  property.  The  pertinent  questions  of 
law  Involved  in  the  case  are  included  in  the 
following  InstructionB,  which  were  given  by 
the  court: 

"(5)  One  who  takes  the  property  of  Us  judg- 
ment debtor  under  a  writ  of  execution,  when  the 
property  so  taken  is  exempt  from  sale  under  ex- 
ecution by  the  laws  of  the  state  in  which  said 
property  is  taken,  and  who  procures  the  same  to 
be  sold  under  said  execution  when  be  has  notice 
of  the  fact  that  said  property  is  exempt  from 
such  forced  sale,  and  that  the  owner  thereof 
claims  bis  right  of  exemption  therefrom,  and  ap- 
propriates the  proceeds  of  such  sale  to  the  sat- 
isfaction of  his  judgment  against  the  property  of 
the  person  whose  property  is  so  taken,  is  guil^ 
of  the  wrongful  conversion  of  the  property  of  his 
judgment  debtor,  and  is  liable  to  such  Judgment 
debtor  for  damages  for  such  wrongful  taking 
and  conversion. 

"(6)  If  you  are  sadsfled  from  a  preponderance 
of  the  evidence  in  this  case  that  the  plaintiff, 
Oscar  Morris,  was,  at  the  time  his  property  was 
sold  at  constable  sale,  the  head  of  a  family  and 
entitled  to  exemption  under  the  statute  as  sudi; 
and  if  you  further  find  from  a  preponderance  of 
the  evidence  in  this  case  that  the  gasoline  en- 
gine and  saw  described  in  his  petition  and  testi- 
fied about  in  the  trial  of  this  cause  were  tools 
used  by  him  in  his  trade  as  a  woodcutter,  and 
that  he  did  engage  in  the  trade  of  woodcutter 
as  a  means  of  livelihood ;  and  if  you  farther  find 
from  a  preponderance  of  such  evidence  that  the 
defendant,  George  D.  Shawacre,  caused  such 
property  to  be  taken  and  sold  under  execution  as 
aU^;ed  in  plaintiff's  petition,  and  that  he  appro- 
priated the  proceeds  of  said  sale  to  the  satisfac- 
tion of  bis  Judgment  against  said  plaintiff,  and 
that  prior  to  tiie  time  that  such  property  was 
sold  by  the  special  constable  he  had  been  notified 
by  the  plaintiff,  Oscar  Morris,  that  such  prop- 
erty was  property  used  by  him  in  his  trade  as 
a  woodcutter  and  that  die  same  was  exempt 
from  execution,  and  that  he  claimed  his  right  of 
exemption  therefrom — your  verdict  should  be  for 
the  nlaintiff,  and  you  should  assess  the  amount 
of  his  recovery  in  accordance  with  the  instruc- 
tion hereinafter  given  you.  If,  on  the  other 
hand,  however,  you  do  not  find  from  a  prepon- 
derance of  the  evidence  that  all  of  such  facts  are 
true,  your  verdict  should  be  for  the  defendant. 

"(7)  If  your  verdict  in  this  case  is  for  the 
plaintiff,  the  measure  by  which  you  shall  ietet- 
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mine  hia  damage  ia  the  Talue  of  his  interest  in 
the  gasoline  engine  and  saw  at  the  time  when 
the  same  was  wrongfully  taken  and  sold  by  the 
defendant,  if  you  find  the  same  was  wrongfully 
taken  and  sold,  together  with  interest  thereon  at 
the  rate  of  6  per  cent,  per  annum  from  the  date 
of  said  sale,  and  a  fair  compensation  for  time 
and  money  properly  expended  in  pursuit  of  the 
property  by  plaintiff,  but  the  plaintiff  will  not 
De  permitted  to  recover  an  amount  in  excess  of 
$25  on  the  last  item  of  the  measure  of  damages 
herein  defined  to  yon,  if  you  find  he  sustained 
any  such  damage. 

"(8)  If  you  find  the  issue  of  fact  in  this  case 
for  the  plaintiff,  and  if  you  further  find  from  a 
preponderance  of  the  evidence  that  the  taking 
and  conversion  of  the  property  complained  of 
by  the  said  defendant,  George  D.  Shawacre,  was 
not  only  wrongful,  but  that  his  wrongful  act, 
if  any,  was  actuated  by  motives  of  malice  on  his 
part  toward  the  plaintiff  herein,  or  by  a  deliber- 
ate motive  on  defendant's  part  to  do  the  plaintiff 
an  injury  or  wrong,  you  may,  in  addition  to  the 
amount  which  you  find  is  sufficient  to  compen- 
sate the  plaintiff  for  the  value  of  the  property 
taken  from  him  and  converted  to  the  use  of  the 
defendant,  with  interest  thereon  and  expenses  of 
pursuing  same,  assess  against  the  defendant,  as 
a  punishment  for  his  malicious  conduct,  if  yon 
so  find  he  was  guilty  of  malicious  conduct,  what 
is  known  as  exemplary  damages,  and  which 
cannot,  in  any  event,  exceed  the  sum  of  $600." 

[1 ,  2]  No  exceptions  were  taken  to  these  In- 
strucMons,  nor  were  they  assigned  as  error  in 
the  motion  for  new  trial,  nor  assigned  or 
argued  in  tbe  briefs,  as  erroneous.  There- 
fore, under  the  well-known  rule  of  this  court, 
all  objections  to  the  law  laid  down  therein 
are  waived,  and  by  tacit  consent  of  the  par- 
ties tbe  instructions  are  adopted  as  the  law 
of  the  case.  This  rule  is  established,  espe- 
cially In  Finch  v.  Brown,  27  Okl.  217,  lU 
Paa  301,  in  the  following  language: 

"This  court  will  not  review  an  instruction  giv- 
en by  the  trial  court,  unless  the  same  was  ex- 
cepted to  at  the  time  of  the  trial." 

In  Everett  t.  Aklns,  8  OkL  184,  S6  Pac. 
1082,  we  find  this  language : 

"It  is  contended  by  counsel  for  plaintiff  In  er- 
ror that  the  court  erred  in  instructions  to  the 
jury.  We  have  carefully  examined  the  record, 
and  no  objections  or  exceptions  appear  to  have 
been  taken  b;^  the  plaintiff  to  any  ot  the  instruc- 
tions at  the  time  of  tbe  trial  of  said  cause.  This 
court  will  not  review  the  instructions  given  by 
the  district  court  to  the  jury,  unless  the  instruc- 
tions were  duly  excepted  to  at  the  time  of  the 
trial." 

The  latest  expression  of  this  conrt  on  this 
question  is  found  in  Shuler  v.  Collins,  40 
OkL  126,  136  Pac.  752,  as  foUows: 

"Tbia  court  will  not  review  an  instruction  ^v- 
en  on  the  trial  of  a  cause,  unless  the  instruction 
is  excepted  to  at  the  trial,  and  exception  made 
to  Appear  of  record,  and  the  obiectfon  pointed 
out  in  the  trial  court  by  motion  for  new  trial. 

"Where  a  party  is  content  to  merely  set  out 
in  his  brief  an  instruction  complained  of,  and 
states  that  he  complains  thereof  as  prejudicial 
error,  without  attempting  to  point  out  what 
parts  of  said  instruction  are  erroneous,  or  where- 
m  it  does  not  correctly  state  the  law,  and  with- 
out supporting  his  contention,  either  with  argu- 
ment or  with  the  citation  of  authorities,  such  as- 
signment of  error  will  not  be  considered. 

Where  a  party  tries  hia  case  upon  one  theory 
in  the  trial  court,  he  wiU  not  be  permitted  in 
this  court  to  change  front  and  try  to  prevail 
apon  another  theory,  not  presented  in  the  trial 
court." 


Taking  these  instructions  as  the  law  of  tha 
case,  we  find  the  fifth  instruction  tells  the 
Jury  that  one  who  takes  the  property  of  bis 
judgment  debtor,  which  Is  exempt  from  exe- 
cution, and  procures  tbe  same  to  be  sold  un- 
der said  execution,  when  he  has  notice  of 
tbe  fact  that  said  property  is  exempt,  and 
tbe  owner  claims  the  same  is  exempt,  and 
said  Judgment  creditor  appropriates  tbe  pro- 
ceeds of  such  sale  to  the  satisfaction  of  his 
Judgment,  he  is  guilty  of  tbe  wrongful  con- 
version of  tbe  property  of  bis  Judgment  debt- 
or, and  is  liable  to  such  Judgment  debtor  for 
damages  for  such  wrongful  conversion.  Tbe 
sixth  instruction  tells  tbe  Jury  that  if  tbey 
find,  by  a  preponderance  of  the  evidence,  that 
tbe  plaintiff,  Oscar  Morris,  at  tbe  time  his 
property  was  sold,  was  entitled  to  exemp- 
tion under  the  statute,  and  that  the  gasoline 
engine  and  saw  described  in  tbe  plaintKrs 
petition  were  tools  used  by  bim  in  bis  trade 
as  a  woodcutter,  and  that  he  did  engage  In 
the  trade  of  woodcutter  as  a  means  of  liveli- 
hood, and  that  the  defendant,  Shawacre, 
caused  such  property  to  be  taken  and  sold 
under  execution,  and  appropriated  tbe  pro- 
ceeds of  said  sale  to  tbe  satisfaction  of  his 
Judgment  against  plaintiff,  and  that  prior  to 
the  sale  he  bad  been  notified  by  Morris  that 
such  property  was  used'  by  bim  in  his  trade, 
as  woodcutter,  and  that  the  same  was  ex- 
empt, and  that  he  claimed  his  right  of  ex- 
emption, their  verdict  should  be  for  the 
plaintiff.  And  in  fixing  the  measure  of  dam- 
ages, in  tbe  seventh  instruction,  tbe  court 
directed  tbe  Jury  that  if  tbelr  verdict  is 
for  tbe  plaintiff,  tbe  measure  by  which  they 
sliall  determine  his  damages  is  tbe  value  of 
his  interest  In  the  gasoline  engine  and  saw, 
at  tbe  time  when  tbe  same  was  wrongfully 
taken,  with  Interest  from  tbe  date  of  sale, 
and  a  fair  compensation  for  time  and  money 
properly  expended;  and  in  tbe  eighth  in- 
struction the  Jury  was  told  that  U  the  de- 
fendant. In  the  wrongful  taking  of  said  prop- 
erty, was  actuated  by  motives  of  malice  to- 
wards the  plaintiff,  or  by  a  deliberate  motive 
on  defendant's  part  to  do  tbe  plaintiff  an  in- 
jury or  wrong,  they  may.  In  addition  to  tbe 
amount  which  they  find  sufficient  to  compen- 
sate the  plaluUfl  for  the. actual  value  of  tbe 
property  taken,  assess  against  the  defendant, 
as  punishment  for  his  malicious  conduct, 
what  is  known  as  exemplary  damages.  These 
instructions  tell  tbe  Jury  that  if  they  find 
the  facts  in  favor  of  tbe  plaintiff  as  alleged 
in  bis  petition,  tbe  defendant  is  Uable  for. 
having  caused  tbe  execution  to  issue,  and 
that  tbe  engine  and  saw  were  within  that 
class  of  property  generally  exempt  from  ex- 
ecution, if  used  by  plaintiff  in  his  trade  as  a 
woodcutter,  and  that  his  actual  damages 
would  be  tbe  value  of  tbe  property  at  tbe 
time  it  was  taken,  with  interest,  and  that  if 
they  found  that  defendant,  in  the  taking  of 
sadd  property,  was  actuated  by  motives  of 
malice  towards  tbe  plaintiff,  or  a  deliberate 
intention  to  injure  or  do  bim  a  wrong,  their. 
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verdict  should  be  for  the  plaintiff  In  accord- 
ance with  such  findings.  It  will  be  noticed 
that  in  the  seventh  Instruction  the  court 
recognized  the  fact  that  the  plaintiff  was  not 
the  sole  owner  of  the  property,  and  bis  inter- 
est in  the  property  was  alone  inrolved,  and 
was,  under  the  facts  related,  exempt  The 
fact  that  these  instmctlons  were  not  ob- 
jected to,  or  excepted  to,  at  the  time  of 
the  trial,  nor  assigned  as  error  In  the  motion 
for  new  trial,  nor  spedflcally  assigned  or 
argued  in  the  brief,  as  erroneous,  under  the 
authorities  abore  dted,  settles  the  law  so  far 
as  it  refers  to  this  case,  and  relieves  this 
court  of  the  responsibility  and  doty  of  pass- 
ing upon  these  questions. 

Under  these  instructions  given  by  the 
court,  and  adopted  by  counsel  for  plaintiff  In 
error  as  the  law  of  the  case,  the  Jury  return- 
ed their  verdict  In  favor  of  the  defendant  In 
error.  This  court  cannot  say  that  there  was 
not  sufficient  evidence  to  sustain  the  verdict 
No  other  questions  of  law  were  raised  In  the 
case.  It  is  therefore  apparent  that  the  ca.se 
should  be  affirmed. 

FEB  CURIAM.    Adopted  in  whole. 


0.  B.  GABRISON  &  CO.  v.  MBYEVRS  et  al. 

(No.  6201.) 
(Supreme  C!ourt  of  Oklahoma.     Nov.  2,  1915.) 

(ByUabu*  by  the  Court.) 

1.  Afpbai,   and   £bbob   «s»U70— HAXiaxss 

EUCOB. 

The  court  in  every  stage  of  action  must 
disregard  any  error  or  defect  in  the  pleadings 
or  proceedings  which  does  not  affect  the  sub- 
stantial rights  of  the  adverse  party;  and  no 
judgment  shall  be  reversed  or  affected  by  rea- 
son of  such  errw,  or  defect 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  M  4082,  4068,  40%,  4098, 
4101,  44M,  4540-4545;    Dec.  Dig.  <&=>1170.] 

2.  ApfEAI,     and     EkbOB     ff=>1 1 7ft— TT a  mrr.naa 
EBBOB— AlTIBlfANCE. 

Although  there  may  be  errors,  unless  they 
resulted  in  substantial  injury  or  injustice  to 
the  complaining  party,  the  judgment  must  be 
affirmed. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {J  403%  4066,  4075,  4098. 
4101,   4454,  4540-4M5;    Dec  Dig.   ©=»1170.] 

3.  Appeai.  and  Ebrob  «s>1031— Scopk  oi'  Rk- 

VIEW. 

When  an  error  has  been  committed  upon 
the  trial  of  a  case,  it  is  the  duty  of  this  court 
upon  an  inspection  of  the  entire  record,  to  de- 
termine whether  or  not  the  defendant  suffered 
any  material  injury  from  such  error.  Unless 
such  injury  appears,  the  error  will  not  be 
ground  for  reversal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §}  4038-4046 ;  Dec.  Dig.  <S=9 
1031.] 

Commissioners'  Opinion,  Division  No.  4. 
Error  from  District  Court,  Jefferson  County ; 
Fr&nk  M.  BaUey,  Judge. 

Action  by  J.  A.  Meyers  and  others  against 
O.  B.  Garrison  &  Co.  Judgment  for  plain- 
tiffs, and  defendant  brings  error.    Affirmed. 


Jones  &  Oreen  utd  7.  H.  Harper,  all  of 
Wlaurlka,  for  plaintiff  In  error.  Bridges  & 
Vertrees,  of  Waurlka,  for  defendants  In  er- 
ror. 

ROBBEBTS,  a  This  caBe  comes  from  the 
district  court  of  Jtferson  county.  Bvidence 
was  introduced  at  the  trial  tending  to  show 
that  the  defendants  In  error  were  bosband 
and  wife,  were  engaged  In  farming,  and 
worked  jointly  as  partners,  the  wife  working 
in  the  fields,  and  claiming  to  have  a  half 
Interest  with  her  husband  in  all  the  property 
involved,  under  an  agreement  entered  Into 
between  them.  The  plaintiffs  in  error  were 
partners,  engaged  in  the  general  mercantile 
business,  at  Byan,  Okl.,  under  the  firm  name 
and  style  of  O.  B.  Garrison  &  Oo.  On  the 
7th  day  of  February,  1908,  defendants  In  er- 
ror, being  indebted  to  plaintiffs  in  error,  for 
the  purpose  of  securing  said  Indebtedness, 
and  to  secure  the  payment  of  further  pur- 
chases, of  the  defendants  in  error,  J.  A. 
Meyers  executed  and  delivered  to  plaintiffs 
in  error  his  promissory  note  for  $575,  secur- 
ed by  a  chattel  mortgage  on  certain  property 
belonging  to  both  the  defendants  in  error.  On 
the  4th  day  of  November,  1908,  defendant  J. 
A.  Meyers,  to  secure  a  further  Indebtedness 
of  said  parties,  executed  and  delivered  to 
plaintiffs  in  error  two  other  notes,  secured 
by  mortgage  on  a  wagon  and  40  acres  of  cot- 
ton, belonging  to  defendants  in  error,  said 
last  notes  being  payable  October  1,  1908, 
1909.  The  defendants  In  error,  for  their 
cause  of  action,  allege  that  in  1908  and  1909 
they  delivered  to  plaintiffs  in  error,  and  they 
accepted  In  paymoit  of  said  notes,  money 
and  property  as  follows: 

8  bales  of  cotton  at  $60.00  a  bale $480  00 

6  head  of  cattle  valued  at 225  00 

1  horse  "        " 125  00 

1  wagon  "        " 85  00 

1  gang  plow  "        " 75  00 

1  cultivator  "        " 25  00 

1  corn  planter         "        " 40  00 

1  harrow  "        " 10  00 

Work    63  00 

Cash    67  00 


Aggregating    .....$1,185  00 

Plaintiffs  further  allege  that  said  credits 
overpaid  their  indebtedness  In  the  sum  of 
$415,  for  which  they  pray  judgment  with 
interest  and  costs.  Two  other  causes  of 
action  were  set  up  in  plaintiffs'  petition,  but 
were  disposed  of  on  demurrer,  and  excep- 
tions saved,  but  the  overruling  of  said  de- 
murrers was  not  asslgnM  as  error,  or 
grounds  for  rehearing  in  the  motion  for  new 
trial,  and  we  take  It  that  counsel  waive  fui^ 
ther  contention  thereon.  The  case  was  tried 
to  a  jury  on  the  first  cause  of  action,  and, 
after  hearing  the  instructions  of  the  court, 
to  which  no  exceptions  were  reserved,  they 
returned  their  verdict  in  fbvor  of  the  plain- 
tiffs  for  the  sum  of  $50,  for  which  judgment 
was  rendered  by  the  court    The  motion  for 
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new  trial  was  tfrentHei,  ttxceptioiis  sared, 
and  defendants  bring  error. 

[1]  The  first  contention  of  plaintiffs  in  er- 
ror l8  that  there  was  a  misjoinder  of  par- 
ties plaintiff.  Section  4680,  BeT.  Laws  Okl. 
1910  Ann.,  provides  tbat: 

"All  persons  bsTing:  an  interest  in  the  rab- 
ject  of  the  action,  and  in  obtaining  the  relief 
demanded,  may  be  joined  as  plaintiffs,  except  as 
otherwise  p^vided  in  this  article." 

Section  4682  provides: 

"Of  the  parties  to  the  action,  those  who  are 
onited  in  interest,  mnst  be  joined  as  plaintiffs 
or  defendants." 

The  rule  laid  down  In  Burkett  v.  Lehmen- 
Hlgglnson  Gro.  Co.,  8  Okl.  84,  56  Pac.  856,  is, 
"Those  between  whom  there  Is  a  unity  of 
legal  Interest  must  be  joined  as"  plaintiff  or 
defendant.  There  was  some  testimony  tend- 
ing to  show  tbat  the  defendants  in  error 
were  partners,  or  joint  owners  of  the  prop- 
erty turned  over  to  plaintiffs  In  error,  In 
payment  of  the  debts.  The  trial  court  in- 
structed the  jury  on  the  theory  that  plain- 
tiffs were  both  legally  Interested  In  the  prop- 
erty, and  no  exceptions  were  saved  to  these 
Instructions.  This  court  will  not  disturb  the 
findings  of  the  jury  and  judgment  of  the 
court  In  that  behalf. 

[2]  The  fourth  and  fifth  assignments,  "(4) 
Excessive  damages  appearing  to  have  been 
given  the  plaintiff  by  the  jury,"  and  (6)  "The 
verdict  of  the  jury  is  not  sustained  by  suf- 
ficient evidence,  and  Is  contrary  to  the  law 
and  the  evidence,"  will  be  considered  togeth- 
er. These  assignments  siniply  go  to  the 
weight  and  sufficiency  of  the  evidence,  and 
cannot  be  sustained.  The  evidence,  as  stat- 
ed before,  was  submitted  to  the  jury,  and 
the  trial  court  also  heard  the  evidence  and 
approved  the  verdict  The  rule  Is  too  well 
settled  in  this  court  to  require  even  anoth- 
er statement  that,  when  the  fb.cts  of  a  case 
have  been  properly  submitted  to  a  Jury,  and 
passed  on  by  It,  and  approved  by  the  trial 
court,  the  verdict  and  judgment  will  not  be 
disturbed  on  appeal.  The  jury  and  trial 
court  were  better  judges  of  the  facts — better 
qualified  to  pass  on  the  value  of  the  property 
— and  in  every  way  more  competent  to  arrive 
at  a  fair  and  just  settlement  of  the  matters 
In  controversy  between  the  parties,  than  this 
co)irt  could  possibly  be. 

[S]  This  brings  us  to  a  much  more  difficult 
question,  that  the  court  erred  In  admitting 
evidence  touching  the  second  and  third  caus- 
es of  action,  which  were  eliminated  from  the 
case,  when  the  demurrers  thereto  were  sus- 
tained. The  questionable  matter  Is  the  ad- 
mission of  evidence  as  to  the  value  of  the 
property  lavolved  in  the  seccoid  cause  of  ac- 
tion, for  the  reason  that  the  jury  might  pos- 
sibly have  taken  that  Into  consideration  In 
arriving  at  the  value  of  the  property  turned 
over  in  payment  of  the  notes.  It  Is  often 
very  difficult  for  the  appellate  court  to  under- 
stand just  why  certain  testimony  is  admitted 


in  the  trial,  while  to  the  nisi  prlus  Judge  It 
appears  entirely  proper.  The  real  question 
for  this  court  to  settle,  even  admitting  error 
In  the  admission  of  the  evidence,  which  we 
do  not  do.  Is,  Did  the  admission  of  the  evi- 
dence prejudice  the  rights  of  plaintiffs  In 
error?  The  well-known  rule  Is  that  error  la 
never  presumed,  but  must  be  clearly  itointed 
out.  As  said  In  St  L.  &  S.  F.  Ry.  Co.  v. 
Rushing,  31  Okl.  231,  120  Pac.  873: 

"The  court  in  every  stage  of  action  must  dis- 
regard any  error  or  defect  in  the  pleadings  or 
proceedings  which  does  not  affect  the  substan- 
tial rights  of  the  adverse  party ;  and  no  judg- 
ment shall  be  reversed  or  affected  by  reason  of 
such  error  or  defect." 

Whan  we  take  into  consideration  the 
amount  of  the  Indebtedness,  and  the  value 
of  the  property  turned  over  as  testified  to  by 
the  parties,  we  find  no  great  discrepancy  be- 
tween the  amount  of  the  verdict,  and  the  dif- 
ference between  the  value  of  the  property 
and  the  debts.  It  Is  practically  apparent  that 
the  jury  did  not  take  into  consideration  the 
value  of  the  property  Involved  In  the  second 
cause  of  action.  The  amount  Involved  In  the 
case  Is  small.  The  able  judge  who  tried  it 
approved  the  verdict,  and  we  are  of  the  opin- 
ion tbat  the  judgment  should  be  affirmed. 

PER  CURIAM.    Adopted  In  whole. 


WILLIAMSON  V.  SCULLY.     (No.  462&) 

(Supreme  Court  of  Oklahoma.     July  13,  1915. 

Rehearing  Denied  Nov.  23,  1915.) 

(Syllalut  hv  th»  Oovrt.) 

1.  EvinBNCK  «=9420— PaboIt— Wbttter  Aqbeb- 

MKNT>— CONDITIONAI,  DBUVEBT. 

The  admission  of  oral  evidence  to  explain 
the  possession  of  and  to  prove  that  the  deliv- 
ery of  a  written  contract  was  conditional,  and 
that  snch  delivery  was  not\to  become  effective 
until  the  happening  of  gome  other  event  is  not 
a  violation  of  the  rule  which  would  prohibit 
the  introduction  of  oral  evidence  to  contradict 
or  vary  the  terms  of  the  contract 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  §«  172S,  1796,  1800. 1804,  1815, 1821, 
1928-1944 ;   Dec  Dig.  «=9420.] 

2.  Tbiai.    €=»139— Inbtbuctbd    VEBDioiv-Isi 

StJES— CONDmONAL  DELIVEBT  OE  CONTRACT. 

Where  the  evidence  tendered  is  competent 
relevant,  and  material,  it  should  go  to  the  jury, 
and  it  is  error  to  sustain  an  objection  to  such 
evidence  and  instruct  a  verdict  against  the  par- 
ty offering  same. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  §S  332,  333,  338-341,  365;  Dec.  Dig.  <S=» 
138.] 

Commissioners'  Opinion,  Division  No.  4. 
Error  from  District  Court  Custer  County; 
J.  W.  Lawter,  Judge. 

Action  by  Jerry  C.  Scully  against  J.  A. 
Williamson.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Reversed. 

Henry  Bulow  and  Jas.  M.  Shackelford, 
both  of  CUnton,  for  plaintiff  In  error.  Oeo. 
T.  Webster,  of  Clinton,  for  defendant  In  er- 
ror. 
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WATTS,  O.  This  case  comes  from  the  dis- 
trict court  of  Custer  county.  The  defend- 
ant in  error,  Scully,  sued  the  plalntlfF  In 
error,  Williamson,  for  services  as  real  es- 
tate broker.  The  petition  Is  In  form,  show- 
ing employment,  listing  the  property,  secur- 
ing the  purchaser,  willing,  able,  and  ready, 
etc.,  and  written  contract  of  sale  between 
the  owner  and  proposed  purchaser.  The  an- 
swer is:  (1)  A  general  denial;  (2)  admis- 
sion of  employment,  that  the  proposed  pur- 
chaser was  not  "able,  willing,  and  ready," 
etc.,  and  that,  in  fact  plaintiff  never  made 
sale  in  accordance  with  the  conditions  of 
his  employment ;  and  denying  liability.  The 
case  wa.s  tried  to  the  court  and  Jury.  Plain- 
tifTs  evidence  apparently  sustained  the  pe- 
tition. Defendant  ottered  to  prove,  substan- 
tially, that  the  written  contract  was  placed 
in  escrow  to  be  delivered  and  become  effec- 
tive upon  the  happening  of  future  events, 
purchaser  returning  home  in  Minnesota  and 
the  consummation  of  a  proposed  deal  of  his 
.woperty  there,  whereby  he  would  be  able  to 
perform  here;  that,  in  event  of  sale  in  Min- 
nesota, purchaser  was  to  send  certain  amount 
of  money  to  the  holder  of  the  contract,  tn 
which  event  contract  was  to  be  delivered 
to  seller  and  the  deal  thereby  effected, 
which  contemplated  event  never  took  place, 
and  for  this  reason  defendant  claims  the  con- 
tract of  plaintiff  was  without  force.  The 
trial  court  sustained  an  objection  to  the 
testimony  above  offered  and  instructed  a 
verdict  for  the  plaintiff.  Defendant  appeals, 
assigning,  among  other,  that  the  court  erred 
in  sustaining  the  objection  to  the  evidence 
mentioned;  in  instructing  a  verdict  and 
in  overruling  the  motion  for  new  trial. 

[1]  Briefs  of  plaintiff  have  not  reached  us, 
but  from  the  record  and  briefs  of  defendant 
It  seems  that  counsel  for  plaintiff,  and  the 
trial  court,  took  the  view  that  the  evidence 
tendered  by  defendant  was  an  attempt  to 
vary  the  terms  of  the  written  contract  be- 
tween  the  seller  and  buyer ;  but  In  this  they 
were  in  error.  The  evidence  tendered  was 
competent,  relevant,  and  material,  and  should 
have  gone  to  the  Jury.  The  evidence  in  no 
way  went  to  vary  the  contract,  but  goes  to 
the  proposition  that  the  contract  never  be- 
came effective  and  binding,  the  very  gist  of 
the  lawsuit.  Both  the  text-writers  and  de- 
cisions are  in  harmony  on  this  point 

Bishop  on  Contracts  (3d  Ed.)  }  170: 

"It  may  be  shown  by  parol  that  a  writing, 
however  complete  in  form  and  execution  it  ap- 
pears, was  not  intended  bv  the  parties  to  be 
their  contract;  as,  where  tney  signed  it  on  the 
understanding  that  it  should  take  effect  only  on 
a  condition  which  has  not  tieen  fulfilled." 

Lawson  on  Contracts,  p.  71: 

"When  a  deed  is  delivered  on  a  condition  that 
it  is  not  to  take  effect  until  something  happens, 
during  such  period  it  is  termed  an  escrow,  but 
immediately  upon  the  fulfillment  of  the  condi- 
tion it  becomes  operative  and  acquires  the  char- 
acter of  a  deed.'' 


Tledeman  on  Real  Property,  |  579: 
"Although  the  delivery  of  the  deed  will  paaa 
the  title.  If  such  is  the  intention  oi  the  gran- 
tor, and  such  intention  will  be  presumed  in  the 
absence  of  anything  to  the  contrary,  yet  tliere 
may  be  a  conditional  delivery,  conditioned  that- 
the  deed  shall  only  take  effect  upon  the  liappen- 
ing  of  an  event  specified  as  the  time  of  deliv- 
ery." 

Dodd  T.  Eemnltz,  74  Neb.  634,  104  N.  W. 
1069: 

"Oral  Shridence— Written  Contract  The  ad- 
mission of  oral  evidence  to  explain  the  posses- 
sion of  and  to  prove  that  the  delivery  of  a  writ- 
ten contract  was  conditional,  and  that  such  de- 
livery was  not  to  become  effective  until  the  hap- 
pening of  some  other  event,  is  not  a  violation  of 
the  rule  which  would  prohibit  the  introduction 
of  oral  evidence  to  contradict  or  vary  the  terms 
of  the  contract" 

White  V.  Core,  20  W.  Va.  272: 

"A  deed  committed  to  a  third  person  to  be  de- 
livered by  him  to  the  grantee  upon  the  perform- 
ance of  a  specified  condition  does  not  take  effect 
until  such  condition  is  performed,  although  such 
third  person  may  have  delivered  it  to  ti^e  gran- 
tee." 

Biederman  v,  O'Connor,  117  HL  483,  7  N. 
B.  463,  B7  Am.  Kep.  876: 

"Pleading  and  Evidence— Proof  Under  the 
General  Issue.  Under  the  general  issue  in  an 
action  ex  contractu,  the  defendant  may  give  in 
evidence  anyttiing  which  tends  to  show  that  the 
plaintiff  never  had  any  cause  of  action.  So  he 
may  show  that  the  instrument  sued  on  never  l>e- 
came  a  valid  contract  for  want  of  delivery,  or 
on  account  of  nonperformance  of  a  condition 
precedent  to  its  taaing  effect;  and  such  evi- 
dence does  not  vary  or  change  the  terms  of  a 
written  contract" 

Wigmore  on  Evidence^  vol.  4,  f  2408: 
"Whenever,  therefore,  certain  conduct  or  writ- 
ing is  put  forward  against  a  party  as  his  pur- 
porting act  no  principle  prevents  him  from 
showing  that  there  never  was  a  consummation 
of  the  act." 

In  Rutherford  r.  Holbert  42  Okl.  735,  142 
Pac.  1099,  I/.  B.  A.  191ISB,  221,  Thacker,  O, 
said: 

"A  written  contract  does  not  come  into  ex- 
istence as  such  until  its  utterance  is  final  an4 
complete;  and  parol  evidence  to  establish  or 
refute  such  utterance,  as  by  showing  it  was  de- 
livered upon  a  condition  precedent  is  admissi- 
ble." 

[1]  Further  quoting: 

"Where  the  pleadings  and  (lie  evidence  pre- 
sent an  issue  of  fact  in  respect  to  whether  a 
writing  was  delivered  upon  a  condition  prece- 
dent to  its  effectiveness,  it  is  error  for  the  court 
to  so  instruct  the  jury  as  to  take  such  issue 
from  them." 

See,  also,  Cleveland  Refining  Co.  v.  Dun- 
ning, 115  Mich.  238,  73  N.  W.  239;  Shelton 
et  al.  V.  Durham  et  al.,  7  Ho.  App.  586 ;  La- 
mar Milling  &  Elevator  Co.  t.  Craddodc,  5 
Colo.  App.  203,  87  Pac.  050;  John  Pym  v. 
Campbell  et  al.  (88  Eng.  Common  Iaw)  Ellis 
&  Blackburn,  yol.  6,  p.  370;  Cnttarell  ▼. 
Cuthrell,  101  Ind.  376. 

We  therefore  think  the  trial  coart  erred 
in  sustaining  the  objection  to  the  evidence, 
and  in  Instructing  a  verdict  and  In  overml- 
ing  the  motion  for  a  new  triaL  As  this  la 
the  second  time  this  case  has  fbnnd  its  way 
Into  this  court  (26  Old.  18. 108  Pac.  885),  the 
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tilal  court  aboold  hereafter  be  able  to  dls- 1  tion,  and  in  tartherance  of  iti  object,  will  be 

poae  of  the  Issues  without  serious  controversy.  I '*<^«'^e«'  '^'^  evidence  against  bis  co-conspirator. 

For  the  reasons  herein  mentioned,  we  re<^  |  -  tEd.Notej-For   otter   casM-se^  ^ZJ^^S!!' 

ommendjlmt  the  judgment  of  the  Wal  court  I  ^y^'^9|  994-1002,  10ia-f(Jl2;   Dec.  Dig. 

4.   PliBADINa      «=s26e— AMKNDMKirl      OF     AW- 


be  reversed. 
PER  CURIAM. 


Adopted  In  wholes 


CAMPBELL 


V.  NEWTON  & 

aL    (No.  5286.) 


DBISKILL  at 


Oct.  5,  1916.) 


(Supreme  Court  of  OUahoma. 

Commissionera'  Opinion,  Division  No.  4 
Error  from  District  Court,  Canadian  County; 
John  J.  Carney,  Judge. 

Action  between  C.  B.  Cktmpbell  and  Newton 
A  DriskiU  and  others.  From  the  judgment^ 
Campbell  brings  error.  Motion  to  dismiss  de- 
nied. 

See,  also,  162  Pac.  841. 

Bond,  Melton  &  Melton,  of  Chlckadia,  for 
plaintiff  in  error.  R.  B.  Forrest,  of  El  Reno, 
for  defendants  in  error. 

MATHEWS,  0.  The  defendants  in  error 
have  filed  a  motion  to  dismiss  this  appeal,  as- 
signinK  as  grounds  therefor  the  alleged  failure 
of  plaintiff  in  error  to  comply  with  rule  26  of 
this  court  (137  Pac.  xi)  in  the  preparation  of 
his  brief.  We  find  that  said  brief  substantial- 
ly conforms  to  said  rule,  and  said  motion  to 
dismiss  should  be  denied,  and  defendant  In  er- 
ror allowed  20  days  to  file  answer  briel 

Motion  to  dismiss  denied. 

PER  CURIAM.    Adopted  in  whole. 


CAMPBELL  V.  NEWTON  ft  DBISKILL  et 
al.     (No.  6286.) 

(Supreme  Court  of  Oklahoma.     Nov.  2,  1916. 
Rehearing  Denied   Nov.   23,   1916.) 

(BvOalut  by  the  Oowrt.) 

1.  Sales     ®=»62— Fbaud— Evidknob— Excxs 

8IVB  PBICK. 

In  the  purchase  of  property,  the  mere  fact 
that  it  was  sold  too  high  Is  not  per  se  jprima 
facie  evidence  of  fraud  &>  the  consummation  o( 
the  said  sale. 

[Ed.  Note.— For  other  cases,  see  Sales,  (Tent 
Dig.  H  U&-144,  1046 ;    Dec.  Dig.  «=>62.] 

2.  Bills  and  Notes  «=»140— Fraud— Waiv- 
es or  DEnirsK— OiviRO  or  Renewal  Note. 

If  a  party  is  induced  by  fraudulent  acts  to 
execute  a  note  and  afterwards  renew  the  note, 
with  full  knowledge  of  the  fraud,  then  such  re- 
newal would  operate  as  a  waiver  of  his  right 
to  nrge  the  same  as  a  defense  against  said  re- 
newal note. 

[Ed.   Note. — For  other   cases,    see   Bills   and 
Notes,  Cent  Dig.   J{  355-359;    Dec.  Dig.  «=» 

3.  EviDEHCE  €=»253,  260  —  Statements  of 

CONSFIBATOB    —    ADMISSIBILITT  —  PBELIMI- 
NABT  PBOOr. 

Bofore  statements  of  one  alleged  conspira- 
tor are  admissible  in  evidence  against  his  al- 
leged co-conspirator,  the  party  offering  the 
same  must  first  make  out  a  prima  fade  case  of 
conspiracy  aliunde  and,  when  such  a  prima 
facie  case  is  made  out,  then  the  statements  of 
one  conspirator  made  during  the  pendency  of 
the  wrongful  enterprise,  before  Its  consumma- 


8WBB— RBFLBADINO     DETBIfSE     lUPEBTECTLT 

Pleaded. 

Defendants  in  their  answer  set  up  a  plea 
of  fraud  and  imperfectly  also  set  up  a  plea  of 
failure  of  consideration.  After  the  verdict  of 
the  Jury  had  been  returned  the  court  permitted 
the  defendants  to  amend  their  answer  by  more 
fully  pleading  failure  of  consideration.  Beldi 
not  error.  , 

[Ed.  Note.— For  other  eases,  see  Pleading, 
Cant  Dig.  H  78»-792;  Dec  Dig.  «=>259.] 

Commissioners'  Opinion,  Division  No.  4. 
Error  from  District  Court,  Canadian  Cioun- 
ty;  John  J.  CTamey,  Judge. 

Action  by  C.  B.  (Campbell  against  Newton 
&  Drlsklll,  copartnership  composed  of  J.  A 
Newton  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.  Reversed 
and  remanded. 

See,  also,  152  Pac.  841. 

Bond,  Melton  tc  Melton,  of  Cbldcasha,  for 
plaintiff  In  error.  IR.  B.  Forrest,  of  El  Reno, 
for  defendants  in  error. 

MATHEWIS,  a  This  action  was  Instituted 
In  the  district  court  of  Canadian  county  up- 
on a  promissory  note  signed  by  defendants, 
a  partnership,  and  payaUe  to  the  First  Na- 
tional Bank  of  Mlnco  and  Indorsed  to  this 
plaintiff.  The  note  was  dated  November  20, 
1911,  and  due  January  1,  1912.  The  defend- 
ants answered  by  (1)  admitting  the  execu- 
tion of  the  note,  (2)  general  denial,  (3)  fail- 
ure of  consideration,  (4)  fraud  In  procuring 
their  signature  to  the  note,  (6)  failure  to  de- 
liver the  colts,  for  the  purchase  of  which 
said  note  was  executed,  and  (6)  that  plain- 
tiff was  not  an  innocent  holder  of  said  note. 
The  plaintiff  replied  by  alleging  that  the 
consideration  for  the  note  sued  on  was  a 
two- thirds  interest  in  eight  colts  sold  by  the 
plaintiff  to  defendants  and  one  John  Gray; 
that,  at  the  request  of  defendant  Newton, 
plaintiff  sold  to  the  said  defendants  and 
John  Gray  said  two-thirds  interest  in  eight 
colts  for  $2,333.33%,  the  plaintiff  reserving 
a  one-third  Interest  In  said  colts;  and  that 
the  said  defendants  took  over  the  Interest 
of  the  said  John  Gray  In  said  colts  and  as- 
sumed and  ag^reed  to  pay  the  Joint  indebted- 
ness ;  and  that  afterwards,  upon  the  sugges- 
tion and  request  of  the  defendant  Newton, 
plaintiff  advertised  and  sold  said  colts  to 
the  highest  bidder  at  the  Oklahoma  City 
State  Fair  In  1912  for  about  ?1,600,  which, 
with  the  exception  of  the  cost  of  said  sale, 
was  placed  to  the  credit  of  the  said  Newton 
upon  the  purchase  price  for  said  colts;  and 
that  the  note  herein  sued  on  was  a  renewal 
for  the  balance  due  on  the  original  consider- 
ation. Plaintiff  in  his  reply  further  alleged 
that,  long  after  the  sale  of  said  colts,  the 
said  Newton  often  promised  and  agreed  to, 
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pay  tbe  balance  doe,  and  that  defendants  ez- 
ecated  the  note  sued  on  to  the  First  National 
Bank  of  Mlnco  long  after  the  transactions 
set  up  in  his  answer  as  a  defense  had  taken 
place  and  vlth  full  knowledge  of  the  same, 
and  that  by  reason  ci  the  renewal  of  said 
note,  with  such  knowledge,  the  defendants 
liave  waived  their  plea  of  fraud  as  set  up 
In  their  answer.  The  cause  was  tiled  to  a 
Jury  which  returned  a  verdict  In  favor  <rf 
defendants,  and  plaintiff  brings  error  to 
this  court 

[1]  1.  Defendants  in  their  pleadings  and 
at  the  trial  claimed  that  the  idaintiff  and 
one  John  Gray,  the  joint  ntaker  of  the  first 
note  executed,  entered  Into  a  conspiracy  to 
defraud  the  defendants  by  selling  the  colts 
to  the  said  Gray  at  an  exorbitant  price; 
the  pleadings  thereon  being  as  follows: 

"The  said  colts  were  not  of  the  value  o£  $3,- 
600,  nor  near  said  amount;  that  in  truth  and 
fact  the  said  colts  were  not  worth  a  greater 
sum  than  ?1,200  at  said  time,  and  the  plaintifl 
and  the  said  Gray  well  knew  that  they  were 
worth  no  more,  but  with  intent  to  cheat  and 
defraud  these  defendants,  and  to  obtain  their 
names  uiK>n  said  notes,  with  the  ulterior  motive 
of  forcing  these  defendants  to  pay  said  sum  rep- 
resented by  said  two  notes,  did  then  and  there 
agree  upon  said  consideration  price  of  $3,000, 
and  did  then  and  there  further  agree  as  part  of 
said  conspiracy  that  tbe  said  Campbell  should 
keep  a  one-third  interest  in  said  colts,  and  the 
said  notes  should  represent  the  remaining  two- 
thirds  interest  in  said  property  ostensibly  and 
fraudulenUy  purported  to  be  purchased  by  said 
Gray.  And  the  defendants  aver:  That  the  said 
Gray  and  said  CJampbell  did  represent  to  defend- 
ants that  said  deal  and  transaction  between  them 
was  bona  iide,  and  request  these  defendants  to 
indorse  said  two  notes  as  surety  on  said  Gray. 
That  these  defendants  had  no  knowledge  or  in- 
formation relative  to  any  of  said  matters,  and 
were  totally  in  ignorance  of  said  cnnspiracy 
and  said  fraudulent  intent  of  the  said  Gray 
and  said  plaintiff,  and  being  in  such  ignorance, 
and  havinj;  faith  and  conSdence  in  both  of  said 
parties,  did  consent  to  and  did  sign  the  said 
notes  as  sureties  thereon.  These  defendants 
further  allege  that  thereafter  the  said  Gray 
gave  no  further  attention  to  said  alleged  deal 
relative  to  said  colts,  and  did  not  then  nor  at 
any  time  thereafter  take  possession  of  said 
coltB,  and  at  no  time  exercised  control  thereof, 
but  that  they  remained  at  all  times  in  the  pos- 
session and  under  the  control  of  the  plaintiff." 

The  plaintiff  contends  that  tbe  evidence 
Introduced  at  the  trial  did  not  make  out 
even  a  prima  facie  case  of  fraud,  and  that 
It  was  error'to  have  submitted  this  issue  to 
the  Jury.  An  investigation  of  tbe  evidence 
introduced  at  the  trial  leads  us  to  the  conclu- 
sion that  plaintiff's  contention  is  correct. 

In  order  to  better  understand  the  evidence, 
we  quote  tbe  substance  of  the  evidence  of 
3.  A.  Newton,  who  was  the  principal  witness, 
at  length: 

In  1909  and  for  several  years  before  that,  I 
knew  Gray.  He  was  connected  with  Campbell 
in  the  way  of  training  horses  for  the  track.  I 
saw  Gray  driving  and  leading  Campbell's  hors- 
es about  I  heard  Gray  and  Campbell  talking 
together  about  horses  a  number  of  times. 
Campt}ell  told  me  Gray  was  one  of  the  best 
horse  trainers  that  he  ever  knew ;  that  he  was 
a  failure  as  a  race  horse  man  in  a  way,  that  is, 
didn't  make  much  money,  but  that  he  was  a 


greet  trainer.  In  1909,  John  Gray  came  over 
to  Minoo.  He  came-  into  my  store,  and  he  said 
he  was  practically  broke,  and  he  asked  me  if  I 
would  loan  him  some  money  to  buy  a  race  horse. 
I  let  him  a  check  for  $200.  A  few  days  after 
that  he  wanted  to  buy  eight  oolts  that  Mr. 
Campbell  had,  and  he  wanted  me  to  go  on  the 
note  with  him.  He  said  Campbell  would  not 
let  him  have  charge  of  the  colts,  or  he  could 
not  buy  them,  without  me  going  on  the  note.  I 
saw  Mr.  Campbell  afterwards,  and  he  said: 
'John  Gray  is  a  good  race  horse  man.  He  will 
pay  this  tdl  out  He  needs  help.'  John  Gray 
came  back  the  third  time  and  told  me,  if  1 
would  go  on  the  paper,  diat  Campbell  would 
take  a  third  interest  in  the  colts.  He  and  I  and 
Mr.  Campbell  talked  about  it  then.  Mr.  Camp- 
bell said  to  Gray,  'Now,  John,  you'll  go  ahead 
with  Newton  and  make  this  deal  and  make  this 
paper,  and  Mr.  Newton  sign  it,  and  if  any  of 
the  horses  faU  to  make  good  in  any  way  in 
your  training  I  will  take  them  back.'  Then 
John  Gray  and  I  signed  the  first  note,  some 
time  in  Jnne,  1909.  The  colts  were  oat  in  O. 
B.  Campbell's  pasture.  I  told  them  these  suck- 
ing oolts  don't  look  to  be  worth  sucb  money, 
and  they  said:  'You  know  nothing  about  it; 
you  don't  know  what  they  are  worth,  and  I 
didn't  of  course.'  John  Gray  said  we  were 
getting  them  cheap,  and  so  did  CampbelL  J<An 
Gray  was  doing  all  the  dealing.  The  colta  were 
lett  on  Campbell's  farm  daring  the  winter.  At 
the  time  the  notes  were  signed,  it  was  agreed 
Campbell  was  to  keep  the  colts  there  and  turn 
them  over  to  John  Gray  some  time  in  the  next 
summer.  Gray  did  not  take  possession  of  the 
colts  in  1910,  nor  any  time.  He  never  had 
charge  of  them  at  alL  Mr.  C.  B.  Campb^  was 
tbe  only  one  who  ever  had  contnd  of  them.  In 
the  fall  of  1010,  he  said  he  wasn't  going  to  let 
Gray  have  the  colts,  so  be  took  them  to  Okla- 
homa City  at  the  October,  1910,  fair,  and  pat 
them  up  at  public  auction  and  sold  them.  I 
was  present  $1,600  was  realized.  Mr.  Gamp- 
bell  kept  the  money.  I  made  a  note  subsequent 
to  that.  It  was  the  renewal  note  now  sued  on 
growing  out  of  this  transaction.  I  paid  the  in- 
terest tor  two  years,  and  then  they  told  me  if 
I  didn't  pay  the  note  they  would  sue  me.  Tlie 
last  time  the  note  was  renewed  was  a  year  ago 
this  past  November.  I  wasn't  at  home,  and 
Mr.  Driskill  renewed  it  and  I  signed  it  after- 
wards. Grav  is  now  dead.  I  talked  to  Camp- 
bell about  the  payment  of  the  note  after  the 
summer  of  1011.  I  told  him  if  he  wouldn't  sne 
me  and  ruin  my  credit,  while  the  horses  were 
sold  high,  maybe  I  could  make  a  raise  and  I 
will  pay  this  debt  I  did  not  tell  Campbell  he 
had  worked  a  scheme  to  defraud  me.  I  told 
him  the  colts  were  sold  high.  I  think  that  was 
defrauding  me.  That  is  my  idea  of  fraud. 
John  Gray  was  the  man  who  bonght  these  oolts. 

The  principal  defense  advanced  by  defend- 
ants was  that  of  fraud,  and  the  only  compe- 
tent evidence  pertaining  to  fraud  Is  the  tes- 
timony of  defendant  J.  A.  Newton  to  the  ef- 
fect that  the  colts  were  sold  at  too  high  a 
price.  This  kind  of  evidence,  standing  alone 
and  unsupported  by  evidence  of  other  wrong 
conduct,  does  not  make  out  sudi  a  case  of 
fraud  that  justifies  its  submission  to  the  Jury. 
In  other  words,  that  the  property  was  sold 
at  an  exorbitant  price  is  not  per  se  any  In- 
dication whatever  of  fraud,  and  there  is  no 
competent  testimony  in  this  case,  other  than 
the  statement  of  defendant  J.  A.  Newton, 
even  that  the  colts  were  sold  at  an  exorbi- 
tant price.  It  is  well  known  that  racing 
colts  at  that  age  have  only  a  speculative 
value,  and  their  real  value  depends  almost 
wholly  upon  their  showing  a/ter  dev<^k»Qent 
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and  training.  In  ttie  case  at  bar,  the  ctflts 
were  shown  to  have  a  tborongbbred  pedigree, 
and,  whiae  they  only  brought  about  $1,600  at 
the  auction  sale,  there  was  evidence  Introduc- 
ed at  the  trial  showing  that  one  of  these 
colts  was  npw  worth  between  $1,500  and  $2,- 
000,  and  another  between  $1,000  and  $1^00, 
and  one  of  the  same  was  a  full  brother  to  a 
horse  that  had  been  sold  for  $8,000. 

Frand  Is  never  presumed,  but  mnst  be 
proven  by  the  party  pleading  the  same,  and 
In  this  case  defendants  have  signally  faUed 
to  prove  facts  that  raise  even  a  susplclnn  of 
fraud. 

[2]  2.  The  plaintiff  next  nrges  that,  after 
defendants  discovered  the  matters  of  frand 
pleaded  in  their  answer  as  a  defense,  he  gave 
the  renewal  note  sued  on.  The  defendant 
Newton  testified  thereon  as  follows : 

"Q.  Mr.  Newton,  when  this  note  was  first  re- 
newed, did  you  nave  any  knowledge  of  this 
fraud  then?  A.  No,  I  did  not  Q.  When  did 
yon  first  find  it  out?  A.  It  was  a  long  time 
after  that.  Q.  Was  It  in  1911?  A.  Well, 
along  in  the  summer.  Q.  Can  you  give  me  any- 
where near  the  exact  time?  A.  Well,  I  think 
in  June." 

The  transaction  for  the  purchase  of  the 
colts  was  consummated  about  June,  1909,  and 
the  note  was  given  then  and  was  twice  re- 
newed ;  the  last  renewal  being  the  note  here- 
in sued  on,  dated  November  20,  1911.  It  ap- 
pears that  the  defendant  John  Gray  died 
prior  to  the  renewal,  and  the  defendants  only 
signed  the  same.  Even  conceding  that  the 
facts  presented  by  defendants  constitute 
fraud,  full  knowledge  thereof  was  brought  to 
the  attention  of  defendants  long  prior  to  the 
renewal  of  the  note  sued  on,  and,  If  defend- 
ants elected  to  sign  a  renewal  note  under 
those  circumstances,  they  waived  their  right 
to  urge  the  same  as  a  defense  against  said 
renewal  note. 

[3]  8.  During  the  trial,  the  defendant  New- 
ton was  permitted,  over  the  objectlmi  of 
plalntlft,  to  detail  conversations  had  between 
himself  and  said  John  Gray  relative  to  his 
signing  the  note  as  alleged  as  surety  for  the 
said  Gray.  The  depositions  of  one  D.  B. 
Freeman  were  also  introduced  over  the  ob- 
jection of  plalntur,  wlilch  detailed  a  conver- 
sation he  had  with  the  said  John  Gray  in 
Dallas,  Tex.,  in  June,  1909,  relative  to  the 
purchase  of  the  colts  from  the  plaintiff.  In 
each  of  these  cases,  the  testimony  was  ad- 
mitted upon  the  theory  that  a  conspiracy  ex- 
isted between  the  said  John  Gray  and  plain- 
tiff to  defraud  the  defendants  in  the  sale  of 
the  colts.  Before  such  testimony  is  admissi- 
ble, it  Is  the  duty  of  the  parl^  offering  the 
same  to  first  make  out  a  prima  facie  case  of 
conspiracy  aliunde,  and,  when  such  a  prima 
fade  case  is  made  out,  then  the  statements 
of  one  conspirator,  made  during  the  pendency 
of  the  wrongful  enterprise,  before  its  consum- 
mation, and  in  furtherance  of  its  object,  will 
be  received  In  evidence  against  bis  co-con- 
spirator. But  In  this  case,  as  stated  before, 
the  defendants  have  failed  to  lay  the  pred- 


icate for  the  proper  admission  of  the  testi- 
mony, by  first  presenting  such  testimony  that 
wlU  warrant  the  court  In  finding  that  such  a 
conspiracy  actually  existed.  Having  failed 
to  do  this,  the  admission  of  the  foregoing  tes- 
timony was  error.  8  Ency.  of  Evidence,  p. 
429 ;  Bennett  v.  State,  62  Ark.  616,  36  S.  W. 
947 ;  State  v.  McGee,  81  Iowa,  17,  46  N.  W. 
764;  Samples  v.  People,  121  IlL  647,  13  N. 
e:  636;  Miller  v.  Dayton,  67  Iowa,  423, 10  N. 
W.  814;  Logglns  v.  State,  8  Tex.  App.  434; 
State  V.  Corcoran,  7  Idaho,  220,  61  Pae.  1034 ; 
State  V.  Rogers,  64  Kan.  683,  39  Pac.  219; 
Stratton  v.  Oldfleld,  41  Neb.  702,  60N.  W.82; 
State  V.  Palmer,  79  Minn.  428,  82  N.  W.  685. 

[4]  4.  After  the  Jury  had  returned  Its  ver- 
dict, the  court  permitted  the  defendants  to 
file  the  following  amendment  to  their  an- 
swer: 

"These  defendants  allege  that  at  the  time  of 
the  making  of  the  original  note,  of  which  the 
note  herein  sued  upon  is  but  a  renewal,  it  was 
agreed,  and  such  agreement  was  a  part  of  the 
consideration  of  said  note,  that  the  said  John 
Gray  should  and  would  train  the  said  colts  for 
racing  purposes;  and  the  plaintiff  8pe<afically 
agreed  that  said  Gray  might  and  should  have 
the  possession  of  said  colts  after  the  1st  day  of 
July,  1910,  for  the  special  purpose  of  training 
the  same ;  that  notwithstanding  said  agreement 
and  undertaking  of  the  plaintiff,  on  and  after 
the  lit  of  July,  1910,  the  plaintiff  at  all  times 
refused  to  allow  the  said  John  Gray  to  take  or 
to  have  the  said  colts  for  training.  And  these 
defendants  say  that  by  reason  of  said  acts  of 
refusal  the  value  of  said  colts  was  depreciated, 
and  the  consideration  of  this  agreement,  by  saia 
act  of  the  plaintiff,  failed." 

The  plaintiff  contends  that  this  amendment 
changed  the  defense  in  the  case,  and  that  it 
was  error  for  the  court  to  have  permitted  the 
same. 

Section  4790,  Rev.  Laws  1910,  permitting 
amendments,  so  far  as  applicable  here,  is  as 
follows : 

"The  court  may,  before  or  after  judgment,  in 
furtherance  of  justice,  and  on  such  terms  as 
may  be  proper,  amend  any  pleading,  process  or 
proceeding,  •  •  •  by  inserting  other  allega- 
tions material  to  the  case,  or  conform  the  plead- 
ing or  proceeding  to  the  facts  proved,  when  such 
amendment  does  not  change  substantially  the 
claim  or  defense." 

In  defendants'  orlglnat  answer,  they  plead- 
ed failure  of  consideration  and  also  the  fol- 
lowing: 

"These  defendants  further  allege  that  there- 
after the  said  Gray  gave  no  further  attention 
to  said  alleged  deal  relative  to  said  colts  and 
did  not  then  nor  at  any  time  thereafter  take 
possession  of  said  colts,  and  at  no  time  exer- 
cised control  thereof,  but  that  they  remained  at 
all  times  in  the  possession  and  under  the  con- 
trol of  the  plaintiff." 

The  amendment  aforesaid  cannot  be  held 
to  be  the  Introduction  of  a  new  defense  or  a 
ehanijie  to  defense,  but  a  repleading  or  en- 
largement of  the  defense  of  failure  of  con- 
sideration already  somewhat  imperfectly 
pleaded,  and  we  believe  was  permissible. 

The  case  of  Fort  Produce  Co.  v.  Southwest- 
em  Grain  &  Produce  Co.,  26  Okl.  13,  108  Pac. 
386,  is  In  point,  bat  the  reverse  of  the  case- 
at  bar,  the  syllabus  of  which  Is  asjCollj 
gitized  by  Vj' 
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"Plaintiffs  broaght  an  action  to  recover  dam- 
ages resulting  to  them  from  a  purchase  of  a 
car  load  of  potatoes  sold  to  them  by  defendant 
upon  the  representation  and  guaranty  that  they 
were  sound  and  merchantable ;  whereas,  a  great 
portion  of  them  were  rotten,  grubby,  and  un- 
merchantable. They  were  permitted  to  amend 
their  petition  to  allege  that  defendant  so  loaded 
the  car  that  plaintiff  could  inspect  only  the  top 
of  same  before  they  were  compelled  to  pay  for 
the  car,  and  that  he  fraudulently,  with  the  par- 
pose  and  design  to  deceive  the  plaintiffs,  had 
placed  upon  the  top  of  the  car  sound  potatoes 
and  in  the  bottom  of  the  car  rotten  and  un- 
merchantable potatoes,  and  because  of  said  acts 
they  were  damaged,  and  prayed  for  damages  re- 
sulting from  the  fraudulent  acts  of  defendant. 
Held,  that  the  court  did  not  err  in  permitting 
the  amendment." 

It  is  thus  seen  from  the  case  last  above  re- 
ferred to  that  there  is  snch  a  close  analogy 
between  fraud  and  failure  of  consideration 
that  it  was  held  therein  that  It  was  not  a 
changing  of  plaintiffs'  claim  to  permit  an 
amendment  setting  up  the  plea  of  fraud,  after 
having  first  pleaded  a  breach  of  warranty. 
Terrapin  v.  Barker,  26  Okl.  93, 109  Pac.  931 ; 
Herron  v.  M.  Rumley  Co.,  29  Okl.  817,  116 
Pac.  952 ;  Trower  v.  Roberts,  30  Okl.  216, 120 
Pac.  617;  Penn  v.  Penn,  37  Okl.  651,  133 
Pac.  207. 

We  recommend  that  the  Judgment  he  re- 
versed and  remanded,  with  instructions  to  the 
trial  court  to  proceed  in  accordance  with  this 
opinion. 

PER  CURIAM.    Adopted  In  whole. 


BANK   OP  WEUm  V.   CABEUti  et  aL 

(No.  5774.) 

(Supreme  Court  of  Oklahoma.    Nov.  2,  1918.) 

(BylUthut  hy  the  Court.) 

1.  BiiXiB  AND  Notes  €=>443— Action  bt  As- 

BIONEE— PaTEE    DESIONATQD    AS    GUABDIAN. 

The  legal  title  to  a  promissory  note,  made 
payable  to  the  order  of  a  designated  i>er8on,  is 
in  the  payee  named,  although  he  is  designated 
as  guardian  in  the  face  of  the  note,  and  as  both 
the  legal  title  and  right  to  sue  is  In  the  ^ayee 
as  guardian,  he  may  assign  it,  and  his  assignee 
has  the  right  to  sue  on  the  note. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  §!  1377-1380,  1383-1392, 
1394-1423 ;   Dea  Dig.  <S=»443.] 

2.  GUABDIAN      AND      WABD      9=>41'-SaIS      OT 

Pbopebtt— Obdeb    of    Coubt— NBCEserrT— 

Operation  of  Statutb. 

Rev.  I>.  1010,  {  6565,  cannot  be  construed 
to  mean  that  in  every  case  where  an  adminis- 
trator is  required  to  apply  to  the  county  court 
for  an  order  allowing  him  to  sell  the  property 
of  his  decedent,  a  guardian  must  also  apply  for 
such  order,  but  it  only  provides  that  when,  un- 
der the  provisions  of  the  statute  in  regard  to 
guardian  and  ward,  it  is  necessary  for  him  to 
apply  for  such  an  order,  the  procedure  shall 
t>e  the  same  as  that  provided  In  the  case  of  an 
administrator  so  applying. 

[Ed.  Note. — For  other  cases,  see  Ouardian 
and   Ward,  Cent.   Dig.   {  50;    Dec.  Dig.  «=> 

Commissioners'  Opinion,  Division  No.  2. 
Error  to  District  Court,  Garter  County;  S. 
H.  Russell,  Judge. 


Action  by  the  Bank  of  Weldh  against  3. 
V.  Cabell  and  others.  Judgment  fi>r  defend- 
ants, and  plalnOfF  brings  error.  Reversed 
and  remanded. 

This  was  an  action  by  the  plaintiff,  claim- 
ing to  be  the  owner  and  holder  Of  a  certain 
promissory  note,  executed  by  the  defendants 
In  error.  The  case  was  tried  on  an  agreed 
statement  of  facts,  which  sufficiently  dis- 
close the  questions  raised  in  this  court,  and 
ijs  as  follows: 

"(1)  It  is  agreed  that  Henry  B.  Smith  was 
appointed  the  guardian  of  the  persons  and  es- 
tates of  Mary  A.  B.  Smith,  Liela  Smith,  and 
I<'Yancis  B.  Smith,  minors,  and  that  each  of 
said  minors,  were  children  of  Henry  B.  Smith. 

"(2)  That  the  guardian  of  said  minors  above 
named,  Henry  B.  Smith,  sold  land  belonging 
to  said  minors,  and  acted  under  order  of  the 
county  court  of  Carter  county,  OkL,  and  that 
said  sale  was  confirmed. 

"(3)  It  is  agreed  that  Henry  B.  Smith,  a> 
snch  guardian,  loaned  ^600  of  the  funds  deriv- 
ed from  the  proceeds  of  said  sale  to  the  de- 
fendants herein,  and  that  the  defendants  execut- 
ed a  note  for  same  as  set  forth  in  plaintiff's  pe- 
tition, and  that  said  note  was  payable  to  Henry 
B.  Smith,  guardian. 

"(4)  It  is  agreed  that  before  the  maturity  of 
said  note,  and  while  acting  as  guardian  of  said 
minors,  Henry  B.  Smith  indorsed  and  asaigned 
and  transferred  said  note  to  G.  W.  Dixon,  and 
that  said  Dixon,  without  recourse^  sold  and  as- 
signed and  indorsed  said  note  to  the  plaintiff 
herein,  the  assignment  by  said  Smith  as  guard- 
ian being  made  for  a  valuable  oonsideratioD. 

"(5)  It  is  further  agreed  that  said  note  was 
assigned  and  transferred  by  said  Smith  without 
any  proceedings  or  order  from  the  county  conrt 
of  Carter  county^  OkL,  where  the  estates  of  aaid 
minors  were  being  administered. 

"(6)  It  is  agreed  that  the  plaintiff  is  duly  or- 
ganized and  incorporated  under  the  laws  of  the 
state  of  Oklahoma,  for  the  purpose  of  doing  a 
general  banking  business. 

"(7)  It  is  agreed  that  Maiy  A.  B.  Smith, 
Lela  Smith,  and  Francis  B.  Smith  are  now  mi- 
nors and  still  under  guardianship." 

On  these  facts  the  trial  court  rendered 
Judgment  for  the  defendants,  and  the  plaln- 
tlfl  brings  the  case  to  this  court  by  petition 
in  error  and  case-made. 

J.  T.  Coleman,  of  Ardmore,  for  plaintiff  in 
error.  J.  A.  Bass,  of  Ardmore,  for  defend- 
ants In  error. 

DiJVJflRBUX,  C.  (after  stating  the  facts  as 
above).  The  only  question  presented  Is 
whether  a  guardian  has  the  power  to  trans- 
fer a  negotiable  note,  payable  to  him  as 
guardian,  and  the  property  of  his  wards, 
without  an  order  of  the  county  court,  au- 
thorizing him  to  do  so,  when  such  transfer 
is  made  for  the  full  value  of  the  note.  In  the 
absence  of  a  btatute,  It  Is  established  that 
where  a  note  Is  executed  to  a  guardian  on 
the  face  of  the  note,  the  legal  title  Is  in 
him,  and  that  he  can  assign  the  note,  and  hiB 
indorsee  can  maintain  an  action  on  it 

[1]  The  question  now  presented  is.  Is  this 
rule  changed  by  our  statute?  (Rev.  Laws 
1010,  i  6569)  which  provides: 

"The  county  court,  on  the  application  of  a 
guardian  or  any  person  interested  in  the  estate 
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of  any  ward,  after  such  notice  to  persona  In- 
terested therein  as  the  judge  shall  direct,  may 
authorize  and  require  the  guardian  to  invest  the 
proceeds  of  sales,  and  any  other  of  his  ward's 
money  in  his  bands,  in  real  estate,  or  in  any 
other  manner  most  to  the  interest  of  all  con- 
cerned therein:  and  the  county  court  may  make 
such  other  orders  and  give  such  directions  as 
are  needful  for  the  management,  investment  and 
disposition  of  the  estate  and  effects,  as  drcnm- 
stances  require." 

This  section  was  construed  by  tbis  court  In 
Duff  V.  Keaton,  33  Okl.  92,  124  Pac.  291,  42 
U  R.  A.  (N.  S.)  472,  In  which  it  was  held 
that  a  guardian  could  not  lease  his  ward's 
land  for  oil  and  gas,  without  an  order  of 
the  county  court.  But  we  think  there  Is  a 
clear  distinction  between  leasing  land  and 
assigning  a  note.  In  case  of  a  lease,  It  is 
Important  for  the  wards'  Interest  ttiat  a 
fair  rental  should  be  obtained,  and  that  the 
other  provisions  should  be  embraced  in  the 
lease  protecting  the  Interest  of  the  minors. 
In  oil  and  gas  leases,  especially — and  this 
was  the  matter  under  consideration  by  the 
court  In  Duff  v.  Keaton,  supra — the  terms  of 
the  lease  as  to  the  time  of  drilling,  royalty 
reserved,  forfeiture,  and  other  questions  In- 
cident to  this  character  of  leases,  are  of 
great  consequence  to  the  landowner,  and  it  Is 
proper  that  the  action  of  the  guardian  should 
be  under  the  control  and  supervision  of  the 
county  court  But  no  such  reasons  apply  to 
the  assignment  of  a  note  prior  to  its  matu- 
rity. The  note  Is  for  a  sum  certain,  and  no 
possible  harm  can  come  to  the  estate  of  the 
ward.  If  this  sum  is  collected  whether  before 
or  at  its  maturity.  In  the  case  of  a  lease, 
the  guardian  may  make  a  bad  bargain,  and 
thus  Injure  his  ward,  but  if  he  collects  the 
full  amount  due  on  a  note,  or  sells  It  for  the 
amount  due  thereon,  no  management  or  con- 
trol Is  necessary,  for  the  ward  can  by  no 
possibility  come  to  harm.  If  the  guardian 
falls  to  account  for  the  amount  so  coming  in- 
to his  hands,  his  bond  is  liable  therefor, 
whether  he  collects  the  note  at  or  before 
maturity,  or  sells  it  to  another.  By  section 
6643,  Rev.  Laws  1910,  the  guardian  is  ex- 
pressly given  power  to  collect  and  sue  for  all 
debts  due  the  ward,  and  the  only  contingency 
provided  in  this  section  for  the  interposition 
of  the  county  court  is  where  he  compromises 
a  debt  due  tiie  ward.  We  can  see  no  reason 
why  the  power  to  collect  a  debt  does  not 
carry  with  it  the  power  to  sell  for  Its  face 
value.  In  either  event,  the  ward  gets  the 
amount  due  him.  Of  course,  what  we  have 
said  does  not  embrace  cases  where  the  guard- 
ian sells  the  debt  for  less  than  its  face,  for 
section  6543,  Rev.  Laws  1910,  expressly  pro- 
vides that  this  can  only  be  done  with  the 
approbation  of  the  court  In  Gentry  v. 
Owen,  14  Ark.  396,  60  Am.  Dec.  549,  it  is 
held: 

"Where  a  note  is  made  payable  to  one  as  the 
guardian  of  a  minor,  the  legal  title  and  right  to 
sue  is  in  the  guardian,  and  he  may  assign  it 
•0  as  to  vest  the  right  of  action  in  his  assignee." 


In  Jenkins  v.  Sherman,  77  liiss.  884,  28 
South.  726,  it  is  held: 

"The  legal  title  to  a  promissory  note,  made 
payable  to  the  order  of  a  designated  person,  is 
in  the  payee  named,  although  he  be  designated 
as  the  guardian  of  another,  whose  name  appears 
on  the  face  of  the  note;  and  the  payee  may 
transfer  such  title  to  an  indorsee." 

In  Engel  v.  Ortmann,  5  Ohio  Dec.  53  (3 
Reprint  237),  in  passing  on  this  question, 
the  court  says: 

"The  question  is  as  to  chose  in  action.  These, 
it  is  admitted,  he  may  collect  when  due.  Nor 
do'  I  believe  it  will  be  seriously  contended  that 
he  may  not  receive  payment  by  anticipation  of 
the  day  of  payment  from  the  debtor.  And  if 
from  the  debtor,  why  not  from  any  other  per- 
son? And  if  from  any  other  person  why  may 
he  not  so  transfer  the  note  as  to  pass  to  the 
other  person  his  right  as  against  the  debtor? 
The  estate  of  the  ward  does  not  suffer  in  such 
case,  for  it  receives  payment  advantageously, 
that  is,  in  advance  of  the  time,  and  the  ward 
cannot  suffer,  for  the  guardian  would  have  the 
right  at  all  events,  to  collect  when  due — he 
must  depend  at  some  time  upon  his  guardian's 
integrity,  and  has  his  bond  for  security.  Ob- 
sen'e  that  I  am  not  speaking  of  cases  where 
the  guardian  submits  to  usury — that  is  not 
claimed  here — but  of  cases  where  the  estate  is 
paid  in  full  the  sum  then  accumulated,  and 
simply  transfers  the  chose  in  action  that  the 
transferee  may  collect  the  amount  from  the 
debtor.  Nor  does  the  case  present  the  question 
how  far  the  ward's  estate  becomes  liable  upon 
an  indorsement  under  such  circumstances,  out 
simply  whether  the  transfer  can  be  so  made 
as  to  authorize  third  person  to  ctdlect  from 
the  debtor." 

[2]  The  defendants  in  error  rely  om  Jones  v. 
Wheeler,  23  Okl.  771,  101  Pac.  U12,  but  thU 
case  is  not  In  point,  as  It  decides  only  that 
an  administrator  cannot  sell  the  personal 
property  of  the  estate.  Including  a  note  be- 
longing to  it  without  an  order  of  court  The 
statute  on  which  this  decision  rests,  reads: 

"No  sale  of  _  any  property  •  •  •  of  a  de- 
cedent is  valid  unless  made  under  order  of 
the  probate  court  except  as  otherwise  •  •  • 
provided.  AH  sales  must  be  reported  under 
oath,  and  confirmed  by  the  probate  court  before 
the  title  to  the  property  sold  passes."  St.  1893. 
S  1335,  Rev.  Laws  1910,  {  f»61. 

We  have  no  such  provlMon  in  the  article 
of  the  statute  dealing  with  '  the  duties  of 
guardians,  unless,  as  argued  by  the  defend- 
ants in  error,  it  is  provided  for  by  Rev. 
Laws  1910,  §  6565,  but  the  statute  only  pro- 
vides that  when  it  is  necessary  for  guardians 
to  file  a  petition  with  the  county  court  for 
an  order  of  sale  of  any  of  the  ward's  proper- 
ty, the  procedure  must  be  that  required  con- 
cerning the  estates  of  decedents. 

This  statute  cannot  be  construed  to  mean 
that  in  every  case  where  an  administrator 
must  apply  to  sell  the  property  of  his  de- 
cedent a  guardian  must  also  apply  for  such 
order,  but  only  that  when,  under  the  pro- 
visions of  the  article  on  guardian  and  ward, 
he  is  required  to  apply  for  an  order,  the 
procedure  shall  be  the  same  as  In  the  case  of 
an  administrator.  Take  the  case  of  a  lease, 
authorized  by  the  court  where  the  rent  is 
payable  in  a  part  of  the  produce  raised  on 

the  land.    In  our  opinion,  this  section  wonUti  r> 
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not  require  an  order  autborlzing  the  gaardlan 
to  sell  the  portion  of  the  crop  received  as 
rent,  yet  this  could  be  the  only  result,  U  the 
constmctioa  contended  for  by  the  defendants 
in  error  Is  sound. 

We,  therefore,  recommend  that  the  Judg- 
ment be  reversed,  and  the  case  remanded,  for 
further  proceedings  not  inconsistent  with  this 
opinion. 

PESR  OtJRIAM.     Adi^ted  in  whole. 


MASON  V.  ACKLEX  et  aL    (No.  5723.) 
(Supreme  Court  of  Oklahoma.    Nov.  2,  1915.) 

(Syttabut  by  the  Court.) 

1.  Guardian  and  Wabd  €=5>33— CoLU:onoi<t 
OF  Money  Loaned— Relbase  of  Secubitt— 
Obdeb  of  Coobt— Necessity. 

A  guardian  who  has  loaned  the  money  of 
a  ward  evidenced  by  a  promissory  note  payable 
to  himself  as  guardian,  has  power  to  collect  the 
same,  and,  if  such  note  is  secured  by  mortgage,  to 
release  and  discharge  the  mortgage,  without  the 
intervention  of  the  county  court. 

lEd.  Note.— For  other  cases,  see  Guardian  and 
Ward,  Cent.  Dig.  §§  142-161;  Dec  Dig.  «=» 
33.] 

2.  Ouabdian  and  Ward  ®=s3S— Aoceptinq 
Payment  of  Note— Compottndino  of  Debt 
— Appboval  by  Judge. 

Where  the  guardian  accepts  in  satisfaction 
of  such  note  the  full  amount,  principal,  and 
interest,  for  which  the  makers  were  then  ob- 
ligated, at  a  time  prior  to  the  maturity  thereof 
according  to  its  tenor,  such  act  on  the  part  of 
the  guardian  does  not  constitute  a  compounding 
of  the  debt  within  the  meaning  of  section  6543, 
Rev.  Laws  1910,  nor  is  the  approval  thereof  by 
the  county  judge  requisite. 

[Ed.  Note. — For  other  cases,  see  Guardian 
and  Ward,  Cent.  Dig.  §§  142-161;  Dec.  Dig. 
<8s»33.1 

{Additional  Byllabu*  iy  Editorial  Staff.) 

3.  GUABlDIAN  AND  WABD  «=>33— DUTY  TO  RE- 
CEIVE Debts  "Due." 

The  word  "due,"  as  used  in  Rev.  Laws 
1910,  i  6543,  providing  that  every  guardian 
must  receive  all  debts  due,  was  employed  in  its 
broader  signification,  being  intended  to  cover 
liabilities  matured  and  unmatured,  importing 
simply  existing  obUgations,  whether  the  time 
for  payment  thereof  had  arrived  or  not. 

[Ed.  Note. — For  other  cases,  see  Guardian  and 
Ward,  Cent.  Dig.  |§  142-161 ;  Dec.  Dig.  <3=:»33. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Due.] 

Commissioners'  Opinion.  DlvlsOn  No.  3. 
Error  from  District  Court,  Muskogee  Coun- 
ty; R.  P.  de  Graffenried,  Judge. 

Action  by  A.  J.  Mason,  guardian  of  Louisa 
Murrell,  a  minor,  against  Levi  Ackley  and 
others.  -Judgment  for  defendants,  and  plain- 
tiff brings  error.    Affirmed. 

W.  C.  Franklin  and  P.  3,  Carey,  both  of 
Muskogee,  and  W.  O.  Rlttenhouae,  of  Wag- 
oner, for  plaintlfC  in  error.  WilUam  S. 
Cochran,  of  Tulsa,  for  defendants  in  error. 

BLEAKMORE,  O.  This  action  was  com- 
menced in  the  district  court  of  Muskogee 
county  on  the  26th  day  of  August,  1911,  by 


Uie  plaintlft  in  error  as  plaintiff,  against  the 
defendants  In  error  as  defendants,  on  a 
promissory  note  and  to  foreclose  a  real  es- 
tate mortgage  given  to  secure  the  same.  De- 
fendants pleaded  payment  of  the  note  and 
release  of  the  mortgage.  The  cause  was  enh- 
mltted  upon  an  agreed  statement  of  facts, 
supplemented  by  oral  testimony  on  behalf  of 
plaintiff.  The  court  sustained  a  demnrrer 
to  the  evidence,  and  rendered  judgment  for 
defendants.  The  facts  as .  disclosed  by  the 
record  are  that  on  January  2, 1909,  one  Fred 
Bowers,  as  guardian  of  tlie  person  and  estate 
of  Louisa  Murrell,  had  in  his  possession  and 
under  his  control  certain  moneys  of  his  ward 
and,  under  order  of  the  proper  county  court, 
loaned  to  the  defendants,  Levi  and  Mary 
Ackley,  $4,000  of  said  money,  taking  their 
promissory  note  therefor,  due  five  years  from 
date,  bearing  interest  at  the  rate  of  8  per 
cent,  per  annum,  and  a  real  estate  mortgage 
upon  property  situate  in  Muskogee  and  Creek 
counties,  to  secure  the  same.  On  Septem- 
ber 16,  1908,  said  note,  with  interest  to  that 
date,  was  paid  to  said  guardian,  who  in- 
dorsed upon  the  same,  "Received  payment  in 
full  this  16th  day  of  September.  1909,"  and 
executed  a  release  and  satisfaction  of  said 
mortgage,  and  caused  the  same  to  be  prop- 
erly entered  of  record  in  said  county.  Pay- 
ment to  the  guardian  and  the  release  and 
satisfaction  of  the  mortgage  by  him  were 
made  without  an  order  of  the  court  In  which 
the  guardianship  was  pending,  previously 
secured,  authorizing  the  same.  On  Decem- 
ber 7,  1910,  said  guardian  filed  his  report, 
showing  the  receipt  by  bim  of  the  money  in 
payment  and  satisfaction  of  said  note  and 
mortgage,  and  this  report  was  approved  by 
the  court  on  the  24th  day  of  March,  1910. . 
Subsequently  said  guardian  died,  and  plain- 
tiff was  appointed  in  his  stead. 

[1 , 2]  The  sole  question  presented  for  our 
determination  is  whether  the  payment  by  de- 
fendants to  the  guardian,  without  an  order 
of  the  county  court  expressly  authorizing  the 
same,  of  the  principal  and  interest  up  to  the 
time  of  such  payment,  prior  to  the  date  at 
which  the  same  matured  by  its  terms,  satis- 
fied said  note  and  released  the  makers  there- 
of and  the  mortgaged  property  from  further 
liability.  In  Bank  of  Welch  v.  Cabell  et  ah, 
152  Pac.  844  (No.  5774,  not  yet  officially  re- 
ported), a  case  In  which  a  guardian  assign- 
ed and  transferred  a  similar  note  prior  to 
its  maturity  in  consideration  of  the  pay- 
ment of  the  principal  and  interest  due  there- 
on to  the  date  of  the  transfer,  it  was  held: 

"The  legal  title  to  a  promissory  note,  made 
payable  to  the  order  of  a  designated  person,  is 
in  the  payee  named,  although  he  is  designated 
as  guardian  in  the  face  of  the  note;  and,  aa 
both  the  legal  title  and  right  to  sue  is  in  the 
payee  as  guardian,  he  may  assign  it,  and  hia 
assignee  has  the  right  to  sue  on  Uie  note. 

"Rev.  I«W8  1910,  i  .6565,  cannot  be  con- 
strued to  mean  that  in  every  case  where  an  ad- 
ministrator is  required  to  apply  to  the  county 
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court  tot  an  order  allowing  Um  to  sell  the  prop* 
ertf  of  his  decedent,  a  guardian  must  also  ap- 
ply for  such  order,  but  it  only  provides  that 
when  under  the  provisions  of  the  statute  in  re- 
gard to  guardian  and  ward,  it  is  necessary  for 
him  to  apply  for  such  an  order,  the  procedure 
shall  be  the  same  as  that  provided  in  the  case 
of  an  administrator  so  applying." 

In  tbe  body  of  the  opinion  It  is  said: 

"By  section  6543,  Ret.  Laws  1910,  the  guard- 
ian is  expressly  given  power  to  collect  and  sue 
for  all  debts  due  the  ward,  and  the  only  con- 
tingency provided  in  this  section  for  the  inter- 
position of  the  county  court  is  where  he  compro- 
mises a  debt  due  the  ward.  We  can  see  no  rea- 
son ^hy  the  power  to  collect  a  debt  does  not 
carry  yfith  it  the  power  to  sell  for  its  face  val- 
ue. In  either  event,  the  ward  gets  the  amount 
due  him.  Of  course,  what  we  have  said  does 
not  embrace  cases  wnere  the  guardian  sells  the 
debt  for  less  than  its  face,  for  section  6543, 
Rev.  Laws  1910,  expressly  provides  that  this 
can  only  be  done  with  the  approbation  of  the 
court" 

The  court  also  quotes  with  approval  from 
Engel  V.  Ortmann,  6  Ohio  Dec  53  (3  Reprint, 
237),  as  follows: 

"The  question  is  as  to  chose  in  action.  These, 
it  is  admitted,  he  may  collect  when  due.  Nor 
do  I  believe  it  wUl  be  seriously  contended  that 
he  may  not  receive  payment  by  anticipation  of 
the  day  of  payment  from  the  debtor.  And  if  from 
the  debtor,  why  not  from  any  other  person?  And 
if  from  any  other  person,  why  may  he  not  so 
transfer  the  note  as  to  pass  to  the  other  person 
his  right  as  against  the  debtor?  The  estate  of 
the  ward  does  not  suffer  in  such  case,  for  it  re- 
ceives payment  advantageously,  that  is,  in  ad- 
vance of  the  time,  and  the  ward  cannot  suffer, 
for  the  guardian  would  have  the  right,  at  all 
events,  to  collect  when  due — he  must  depend  at 
some  time  npon  his  guardian's  integrity,  and  his 
bond  for  security." 

The  Texas  statute  relative  to  the  powers 
and  duties  of  executors  and  administrators 
prescribes  that: 

"No  sale  of  any  property  belon^g  to  an  es- 
tate shall  be  made  by  an  executor  or  administra- 
tor without  an  order  of  the  court  authorizing 
the  same."    Rev.  St.  1911,  art.  3480. 

And  with  reference  to  those  of  guardians, 
It  Is  provided: 

"The  provisions,  roles  and  regulations  which 
govern  estates  of  decedents  shall  apply  to  and 
govern  such  guardianships,  whenever  the  same 
are  applicable  and  not  inconsistent  with  any  of 
Uie  provisions  of  this  title."    Article  4051. 

Construing  these  statutes  which  provide  a 
procedure  circumscribing  the  scope  of  a 
guardian's  dealing  with  bis  ward's  estate, 
without  express  authority  of  the  court,  fur 
more  than  does  the  law  of  this  Jurisdiction, 
the  Supreme  Ck>urt  of  that  state.  In  Browne 
et  al.  V.  Fidelity  -&  Deposit  Company  of 
Maryland,  98  Tex.  65,  SO  S.  W.  593,  a  case 
in  which  the  guardian,  having  taken  a  series 
of  notes  secured  by  a  lien  on  real  property, 
prior  to  the  time  when  the  same  matures, 
accepted  in  payment  thereof  the  principal 
sum,  less  a  discount  of  10  per  cent,  said: 

"Although  she  could  not  compromise  the  notes 
with  Browne  and  discharge  mm  from  the  bal- 
ance of  the  debt,  she  had  the  right  to  collect 
the  notes  without  an  order  of  the  court.  It  is 
true  she  conld  not  have  forced  Browne  to  pay, 
neither  could  he  have  compelled  her  to  receive 
the  money  before  the  maturity  of  the  notes : 
but,  when  the  parties  agreed  that  the  payment  be 


made  before  the  maturity.  It  was  not  unlawful 
for  her  to  receive  the  money,  provided  she  exact- 
ed all  that  would  accrue  upon  the  notes,  and, 
having  collected  them  in  part,  her  act  was  valid 
to  that  extent,  and  she  held  the  money  as  guard- 
ian." 

[3]  In  the  instant  case  the  guardian  col- 
lected the  full  amount  of  the  note,  principal, 
and  interest  to  the  date  of  payment ;  but  it 
Is  argued  that  by  reason  of  the  fact  that  the 
note  had  not  matured  according  to  Its  terms,  • 
it  was  not  due  within  the  meaning  of  section 
6554,  R.  U  1910,  and  that  by  accepting  a 
sum  less  than  the  principal  and  the  total 
amount  of  Interest  which  would  have  accrued 
had  payment  been  deferred  until  the  expira- 
tion of  the  full  five  years  from  its  date,  the 
guardian  effected  a  compromise  of  the  debt 
evidenced  by  the  note,  which  he  could  law- 
fully do  only  with  the  approbation  of  the 
county  court.  With  this  contention  we  can- 
not agree.  It  Is  true  that  when  paid  the 
note  was  not  due  in  the  sense  that  the  guard- 
ian could  then  have  exacted  payment,  or 
that  the  makers  thereof  could  have  com- 
pelled acceptance  of  the  amount  paid,  yet 
the  principal  of  the  note  and  certain  inter- 
est thereon  was,  at  all  times  after  its  exe- 
cution and  delivery,  due  to  the  guardian  as 
payee  for  the  benefit  of  his  ward  in  the  sense 
that  there  existed  In  his  favor  the  makers' 
obligation  to  pay  the  same  at  the  proper 
time.  We  consider  that  in  section  6543,  R. 
li.  1910,  providing  that,  "Every  guardian 
must  settle  all  accounts  of  the  ward,  and  de- 
mand, sue  for,  and  receive  all  debts  due  to 
him,"  the  word  "due"  was  employed  In  Its 
broader  signification,  being  Intended  to  cover 
liabilities  matured  and  unmatured,  import- 
ing simply  existing  obligations,  whether  the 
time  for  payment  thereof  had  arrived  or  not. 
It  cannot  be  said  as  a  matter  of  law  that 
the  payment  of  the  principal  and  accumulat- 
ed interest  at  a  date  before  the  time  desig- 
nated for  payment  in  the  Instrument  itself 
would  result  in  either  injury  or  advantage  to 
the  ward.  Payment  in  advance  of  such  time 
might  inure  to  the  substantial  benefit  of  the 
estate,  If  prudently  Invested,  or  it  might  be 
dissipated  by  an  Incompetent,  dishonest,  or 
profligate  guardian.  Acceptance  In  satisfac- 
tion of  the  note  of  the  full  amount  for  which 
the  makers  were  then  obligated,  at  a  time 
prior  to  the  maturity  thereof  according  to  its 
tenor,  cannot  be  held  to  constitute  a  com- 
pounding of  the  debt  evidenced  by  such  note 
within  the  meaning  of  the  statute.  It  in- 
volved simply  a  modification  of  the  provision 
of  the  contract  as  to  the  time  when  It  could 
be  fully  performed,  which  might  have  been 
deemed,  and  probably  was  tn  Itself,  mutual- 
ly advantageous;  but.  In  any  event,  It  was 
a  change  to  which  the  guardian,  in  the  ab- 
sence of  connivance  or  collusion  between  him 
and  the  makers  of  the  note  in  fraud  of  his 
ward,  had  power  to  assent,  without  the  in- 
tervention of  the  court.  There  Is  not  even 
a  suggestion  of  bad  faith  In  the  transaction 
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oh  the  part  of  the  makers  of  the  note  lit 
question.  In  Woemer'B  American  Law  of 
GuarOianshlp,  {  62,  It  is  said: 

"The  guardian's  tight  to  the  custody  and  man- 
agement of  the  ward's  property  implies  the 
power  to  collect  and  receive  moneys  due  the 
ward,  and  hence  to  receipt  for  the  same,  and, 
if  secured  by  a  mortgage,  to  discharge  the  mort- 
gage, whether  the  money  has  become  due  or 
not.'' 

The  Judgment  of  the  trial  court  should  be 
a£Srmed. 

PER  OURIAM.    Adopted  In  whole. 


ST.  LOUIS  ft  8.  F.  R.  CO.  v.  WOOD  et  aL 

(No.  6760.) 
(Supreme  Court  of  Oklahoma.     Not.  2,  1916.) 

(Byttahut  (y  the  Court.) 

L  Appeal  and  Ebbob  «=»842— Scope  of  Rb- 
viKw— Gbantinq  of  jNkw  Tbial— Question 
ot  Law. 

The  erroneous  granting  of  a  new  trial  by 
the  lower  court,  inTolving  a  pure,  unmixed  ques- 
tion of  law,  will  be  reviewed  by  this  court. 

[E!d.  Note. — For  other  cases,  see  Appeal  and 
Error,  Oent  Dig.  H  8316-3330;  Dec  Dig.  «=> 
842.J 

2.  COMMEBCE  «=B>8— EJXOLTJSIVE  PoWEB  OF 
CON  OBESS— INTEBSTATE  SHIPMENT  —  STIF0- 
LATION    FOB   IS'OTICK   OB    DEMAND. 

By  the  passage  of  the  Act  of  Congress  of 
June  29,  1906,  c.  3591,  |  7,  34  Stat.  593  (U.  S. 
Comp,  St  1913,  \  8592),  known  as  the  Car- 
mack  Amendment  to  the  Interstate  Commerce 
Act  (Act  Feb.  4,  1887,  c.  104,  S  20,  24  Stat 
3S6),  the  state  has  ceased  to  have  authority  to 
pass  acts  relative  to  contracts  made  by  carriers 
relative  to  interstate  shipments,  and  section  9, 
art.  23,  of  the  state  Constitution,  only  applies 
to  intrastate  shipments.  So  where,  in  the  trial 
of  an  action  for  damages  caused  by  the  negli- 
gence of  the  carrier  in  an  interstate  shipment 
the  court  sustained  a  demurrer  to  the  evidence, 
and  gave  judgment  for  the  defendant,  but  on  a 
motion  for  a  new  trial  set  the  judgment  aside 
and  granted  a  new  trial,  on  the  sole  ground 
that  a  provision  of  the  contract  for  the  inter- 
state shipment  was  forbidden  by  the  state  (>)n- 
stitution,  held  error. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent  Dig.  {  6;    Dec.  Dig.  cs=»8.] 

Commissionerg'  Opinion,  Division  Na  2. 
Error  to  County  Court,  Hughes  County;  J. 
Ross  Bailey,  Judge. 

Action  by  O.  W.  Wood  and  another,  doing 
business  as  Wood  &  McAlester,  against  the 
St.  Louis  &  San  Francisco  Railroad  Com- 
pany. Judgment  for  plalntifFs,  and  defend- 
ant brings  error.  Reversed  and  remanded, 
with  directions. 

This  was  an  action  against  the  plalnttft  In 
error  to  recoTCr  damages  to  an  interstate 
shipment  of  cattle,  caused  by  the  fault  of 
the  railroad  in  negligently  delaying  delivery 
in  Kansas  City,,  and  in  negligently  falling 
to  unload  the  cattle  for  rest,  feed,  and  water, 
as  required  by  law.  The  cattle  were  shipped 
under  a  special  contract,  attached  to  the  bill 
of  particulars,  which  recites  that  it  la  ex- 
ecuted in  consideration  of  a  reduced  freight 


rate,  and  which  contains  many  larovlsions, 
the  one  especially  bearing  on  this  case  being 
set  out  in  the  reasons  given  by  the  court  for 
granting  a  new  trial,  hereinafter  set  out  At 
the  close  of  plaintiffs'  evidence,  a  demurrer 
thereto  was  sustained  by  the  court,  and  judg- 
ment rendered  for  the  defendant;  but,  on 
a  motion  for  a  new  trial,  this  judgment  was 
set  aside  and  a  new  trial  granted,  and  In  so 
doing  the  court  said: 

"On  the  trial  of  said  canse  there  was  intro- 
duced in  evidence  the  contract  entered  into  by 
and  between  tiie  plaintifiCs  and  defendant,  sec- 
tion 13  of  which  provides  aa  follows:  'As  a 
condition  precedent  to  recovery  of  damages  for 
any  death,  loss,  injury,  or  delay  of  the  live 
stock,  the  shipper  shall  give  notice,  in  writing, 
of  his  daim,  to  some  general  officer  of  the  com- 
pany, or  the  nearest  stati<Hi  agent,  or  the  agent 
at  destination,  and  before  the  liv«  stock  is 
mingled  with  other  live  stock,  and  within  one 
day  after  its  delivery  at  destination,  so  that  the 
claim  may  be  promptly  and  fully  investigBted, 
and  a  failure  to  comply  with  this  condition 
shall  l>e  a  bar  to  the  recovery  of  any  damages 
for  such  death,  loss,  injury,  or  delay.' 

"At  the  dose  of  plainUffs'  case,  defendant 
demurred  to  the  evidence  offered,  and  it  being 
admitted  that  said  notice  was  not  given  as 
provided  in  said  contract,  it  being  an  interstate 
shipment,  the  court  was  of  the  opinion  that  (he 
provision  of  the  contract  was  valid  and  bind- 
ing and  that  the  giving  of  said  notice  within 
24  hours  was  a  condition  precedent  to  recov- 
ery, and  said  demurrer  was  sustained,  and  the 
jury  directed  to  return  a  verdict  for  the  de- 
fendant 

"Now,  on  this  hearing,  the  court  is  of  the 
opinion  that  said  section  13  of  said  contract 
contravenes  and  is  repugnant  to  the  Constitn- 
tion  of  the  state  of  Oklahoma,  and  that  said 
provisions  are  not  binding  oh  the  plainti&, 
and  that  it  is  not  necessary  for  plainti&  to  give 
to  the  defendant  the  notice  provided  for  in 
said  section  IS,  and  that  the  failure  to  give 
said  notice  does  not  preclude  a  recovery  in  this 
canse,  and  the  court  grants  a  new  trial  herein 
solely  on  this  clear-cut  question  of  law;  the 
court  holding  that  said  provision  in  said  con- 
tract is  inoperative  and  not  binding  on  the 
plain  titFs,  notwithstanding  the  shipment  in 
question  was  an  interstate  shipment  and  arose 
since  statehood." 

From  the  judgment  granting  a  new  trial, 
the  defendant  below  brings  the  case  to  this 
court  by  petition  in  error  and  case-made. 

W.  P.  Evans,  of  St  Louis,  Mo.,  and  R.  A. 
Kleiuschmidt  and  E.  H.  Foster,  both  of  Okla- 
homa City,  for  plaintiff  in  error.  Lafayette 
Walker,  of  Holdeuvllle,  for  defendants  In 
error. 

DEVBREUX,  O.  (after  stating  the  facts  aa 
above).  [1]  From  the  above  statement  of  the 
facts.  It  appears  plainly  that  the  lower 
court  granted  the  new  trial  sol^  on  a  ques- 
tion of  law,  unmixed  with  any  questions  of 
fact,  or  discretion  on  the  part  of  the  court, 
and  In  this  class  of  cases  the  action  of  the 
trial  court  In  granting  a  new  trial  la  open 
for  review  In  this  court  Farmers'  A  Mer- 
chants' National  Bank  of  Hobart  ▼.  School 
District  No.  66,  26  OkL  284,  105  Pac  011: 
Jacobs  V.  City  of  Perry,  29  OM.  748,  119 
Pac.  243;    Sharp  r.  Choctaw,  etc.,  Oo.,  S4 
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OkL  730,  126  Pac.  1025;  Young  v.  Dunbar, 
36  Okl.  54,  127  Pac.  692;  St.  L.  &  S.  F.  E, 
Co.  V.  Fisher,  37  OW.  751,  133  Paa  41; 
Slpes  T.  Dickinson,  39  Okl.  741, 136  Pac.  761. 

[2]  The  trial  court  held  that  the  provisions 
of  the  contract  were  in  conflict  with  the 
state  Constitution,  and  were  therefore  in- 
operative and  void.  In  this  there  was  error. 
In  St  L.  &  S.  F.  R.  Co.  v.  Bilby,  36  Okl.  689, 
130  Pac.  1089,  it  is  held: 

"On  account  of  the  pasaage  of  the  Act  of 
Congress  of  June  29,  1906,  c.  3591  (34  Stat  at 
Li.  684),  the  state,  under  its  police  power,  has 
ceased  to  have  tiie  authorit?  to  pass  acts  rela- 
tive to  contracts  made  by  carriers  pertaining  to 
interstate  shipments,  and  section  9  of  article 
23  of  the  Constitution  of  this  state  applies  only 
to  intrastate  shipments." 

And  the  same  principle  la  laid  down  in  M., 
K.  &  T.  R.  Co.  V.  Walston,  37  Okl.  517,  133 
Pac.  42;  M.,  K.  &  T.  R.  Co.  v.  Lenaham,  39 
Okl.  283,  135  Pac.  383;  St  L.  &  S.  F.  R. 
Co.  V.  Zickafoose,  89  OkL  302,  135  Pac.  406; 
St  U  &  S.  F.  R.  Co.  v.  Cox,  40  OkL  258,  138 
Pac.  144;  H.  O.  A  G.  R  Co.  v.  French  (No. 
6361)  152  Pac.  691,  decided  October  12,  1915, 
and  not  yet  reported.  In  M.,  K.  &  T.  B.  Oo. 
y.  Harrlman,  227  U.  S.  657,  83  Sup.  Ot  897, 
57  li.  Ed.  690,  it  la  held: 

"The  Camia<^  Amendment  has  withdrawn 
the  determination  of  validity  of  all  stipulations 
In  interstate  shipping  contracts  from  state  law 
and  legislation.  Under  that  amendment  the 
validity  of  a  provision  that  suit  must  be 
brought  within  a  specified  period  is  a  federal 
question  to  be  settled  by  the  general  common 
law." 

See,  also,  Adams  Express  Co.  v.  Croninger, 
226  U,  S.  491,  33  Sup.  Ct  148,  57  L.  Ed.  314, 
44  L.  R.  A.  (N.  S.)  257. 

We  therefore  recommend  that  the  order  of 
the  lower  court  granting  a  new  trial  be  re- 
versed, and  the  case  remanded,  with  instruc- 
tions to  reinstate  the  Judgment  In  favor  of 
the  defendant  below. 

PER  CURIAM.    Adopted  In  whole. 


TISHOMINGO  ELECTRIC  LIGHT  &  POW- 
ER CO.  v.  GULLETT.    (No.  5762.) 
(Supreme  Court  of  Oklahoma.    Nov.  2,  1916.) 

(Btttahui  by  the  Court.) 

1.  Attobn*t  and   Client  ®=»129  —  Negli- 
OBNCB— General   DENiAir-Paoor. 

Under  a  general  denial,  the  defendant  may 
Introduce  evidence  controverting  any  fact  which 
the  plaintiff  is  bound  to  ^rove  in  order  to  re- 
cover. So,  in  action  against  an  attorney  for 
negligently  falling  to  file  an  appeal  in  the  Su- 
preme Court,  which  he  had  contracted  to  do, 
the  defendant  may,  under  a  general  denial,  in- 
troduce evidence  to  rebut  negligence. 

[Ed.  Note. — For  other  cases,  see  Attorney  and 
Client,  Cent  Dig.  ${  284-291;  Dec.  Dig.  <8» 
129.1 

2.  Evidence  <S=»155— Tbial  «=255  — Recep- 
tion OP  Evidence  —  Cobbksfondence  —  In- 

STBITCnoNS. 

Where  a  number  of  letters  have  been  offer- 
ed by  the  plaintiff,  constituting  a  part  of  a  cor- 
respondence relating  to  the  action,  the  defendant 


is  entitled  to  have  the  entire  correspondence 
go  to  the  jury.  If  a  portion  of  any  letter  writ- 
ten by  the  defendants  contains  irrelevant  or  im- 
proper matter,  this  should  be  called  to  the  at- 
tention of  the  trial  court,  and  exception  made 
to  such  part,  or  the  court  should  be  requested 
in  its  charge  to  instruct  the  jury  not  to  con- 
sider such  part 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  Si  446-458,  2148;  Dec.  Dig.  <&=» 
155;  TrfcL  Cent  Dig.  {{  627-641;  Dec.  Dig. 
<^a256.] 

3.  Tbiai,  «s»260  —  Rebxtsai.  of  Instbuotiohs 
Covebed. 

The  refusal  of  the  court  to  give  instruc- 
tions which  properly  state  the  law  is  not  reversi- 
ble error,  if  substantially  the  same  proposition 
of  law  IS  stated  in  other  instructions  given, 
and  where  the  charge  of  the  trial  court  as  a 
whole,  properly  states  the  law. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {§  661-659 ;    Dec  Dig.  <8=»260.] 

4.  Investigation  ot  Facts. 

The  modern  tendency,  both  in  legislation 
and  in  the  decisions  of  the  courts,  is  to  give 
as  wide  a  scope  as  possible  to  the  Investigation 
of  facts. 

CommlssIonerB'  Opinion,  Division  No.  2. 
Error  to  District  Court,  Johnson  County; 
Robert  M.  Kainey,  Judge. 

Action  by  the  Tishomingo  Electric  Light  & 
Power  Company  against  Alexander  GuUett 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Affirmed. 

The  petition  states.  In  substance,  the  cor- 
porate existence  of  the  plaintiff;  that  the 
defendant  was  engaged  in  the  general  prac- 
tice of  law  ta  Tishomingo,  Johnston  county, 
OIU.,  and  practiced  In  the  district  and  appel- 
late courts  of  the  state  of  Oklahoma;  that 
in  a  certain  case  pending  In  the  district  court 
of  Johnston  county,  Okl.,  wherein  R.  M.  Har- 
ris was  plaintiff,  and  this  plaintiff  was  de- 
fendant, a  judgment  was  rendered  in  favor 
of  said  Harris  for  the  sum  of  $1,312,  with 
Interest  at  6  per  cent,  thereon  from  June  11, 
1909,  and  the  costs  of  said  action  taxed  at 
$95.26;  that  the  defendant  in  this  case  was 
employed  and  paid  his  fee  for  perfecting  and 
filing  an  appeal  tn  the  Supreme  Court  of  the 
state  of  Oklahoma  for  the  purpose  of  revers- 
ing said  Judgment;  that  a  case-made  was 
properly  prepared  and  signed,  and  that  this 
defendant  carelessly  and  negligently,  and 
by  reason  of  his  inattention  to  bis  profes- 
sional duties,  failed  to  file  the  case-made  and 
petition  In  error  in  the  Supreme  Court  of  the 
state  of  Oklahoma  within  the  time  provided 
by  law ;  that  after  the  time  bad  expired  to 
commence  said  proceedings  In  the  Supreme 
Cjourt  the  defendant  caused  said  case-made 
and  petition  in  error  to  be  filed  therein,  and 
that  said  proceedings  were  dismissed ;  that, 
as  a  result  of  said  failure  of  the  defendant 
to  perfect  said  appeal  wltliln  the  time  pro 
vlded  by  law,  this  plaintiff  was  compelled  to 
pay  on  said  Judgment  the  sum  of  $1,564.90, 
which  result  was  brought  about  by  the 
wrongful  and  neglectful  conduct  of  the  de- 
fendant In  error.    The  answer  was  a  general 
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denial.  There  was  a  verdict  and  judgment 
for  the  defendant,  and  the  plaintiff  brings 
the  case  to  this  court  by  petition  In  error  and 
case-made. 

E.  li.  Burton,  Geo.  F.  Burton,  and  J.  W. 
Iden,  all  of  Parsons,  Kan.,  for  plaintiff  In 
error.  Young  &  Stobaugh  and  Garrett  & 
Bingham,  all  of  Tishomingo,  and  Gray  & 
McVay,  of  Oklahoma  City,  for  defendant  In 
error. 

DKVEIREUX,  C.  (after  stating  the  facts 
as  above).  [1]  The  first  assignment  of  er- 
ror is  that  the  district  court  erred  in  per- 
mitting the  defendant  to  prove,  under  a  gen- 
eral denial,  that  the  president  of  the  plaintiff 
had  advised  that  It  was  not  necessary  to  file 
the  R.  M.  Harris  case  in  the  Supreme  Court 
untU  one  year  after  the  case-made  was  filed 
in  the  trial  court  The  question  and  answer 
on  which  this  assignment  of  error  is  predicat- 
ed are  as  follows: 

"Q.  On  the  theory  that  you  were  to  prepare 
and  serve  the  case-made,  helping  in  it,  why  did 
you  have  anything  to  do  with  it  after  you  had 
performed  your  part  of  the  contract,  according 
to  your  contention?  (The  plaintiff  objects  as 
incompetent,  irrelevant,  and  immaterial.  The 
objection  is  overruled.  The  plaintiff  excepts  to 
the  ruling.)  A.  Well,  for  the  reason,  as  I  say, 
the  main  reason,  because  Mr.  Foley  said  he 
wanted  this  matter  put  off  as  long  as  possible. 
He  stated  to  me  at  one  time  that  he  was  close 
of  money  and  did  not  want  to  pay  the  judgment. 
I  spoke  to  Mr.  Hardy  about  it.  Mr.  Foley  said 
to  me  at  one  time  that  his  attorney  in  Kansas 
informed  him — either  Osborn  or  somebody — ^told 
him  that  he  had  a  year  to  file  it  in  from  the  time 
the  judge  signed  the  case-made." 

The  argument  is  that  this  is  purely  de- 
fensive matter,  tending  to  excuse  the  defend- 
ant in  error  for  not  performing  the  contract, 
and,  as  the  only  issues  raised  by  the  plead- 
ings are,  "Did  the  plaintiff  employ  the  de- 
fendant, and,  If  80,  did  he  fail  to  file  the 
case-made  In  time?"  tliat  this  evidence  was 
Inadmissible  under  a  general  denial.  But  the 
plaintiff  in  error  loses  sight  that  in  its  peti- 
tion it  alleges  that  the  defendant  "carelessly, 
negligently  and  by  reason  of  his  lnattentl<ai 
to  his  professional  duties"  faUed  to  file  the 
case-made  and  record  In  this  court,  and,  In- 
deed, tills  allegation  was  necessary.  See 
Weeks  on  Attorneys,  p.  589,  i  297 ;  1  Thorn- 
ton CO.  Attorneys,  p.  517,  {  312.  But  in  any 
event,  in  the  case  at  bar,  the  plaintiff  having 
alleged  negligence,  the  burden  was  on  him  to 
prove  it,  and  any  evidence  on  the  part  of  the 
defendant  tending  to  rebut  negligence  was 
admissible  under  a  general  deniaL  In  iiobln- 
son  V.  Peru  Plow  &  Wheel  Co.,  1  OkL  140, 
31  Paa  988,  it  is  said: 

"It  is  a  well-settled  rule  of  code  pleading  that 
defendant,  under  the  general  denial,  may  con- 
trovert, by  evidence,  every  fact  which  the  plain- 
tiff is  tkinnd  to  prove  in  order  to  recover  m  the 
action." 

We  are  of  the  opinion,  therefore,  that  this 
assignment  of  error  is  not  well  taken. 


The  second  assignment  of  exrot  is: 

"The  district  court  erred  in  i>ermitting  the 
defendant  in  error  to  introduce  testimony  tend- 
ing to  show  that  plaintiff  had  no  intention  of 
prosecuting  the  case  on  appeal  in  the  case  of 
R.  M.  Harris  v.  Tishomingo  Electric  Light  & 
Power  Company." 

And  the  evidence  on  which  It  is  predicated 
is  as  foUows,  In  the  testimony  of  the  defend- 
ant: 

"Q.  After  you  got  the  case-made,  what  became 
of  it?  A.  It  was  returned  here  in  a  few  days, 
and  on  the  6th  of  December,  1909,  as  I  remem- 
ber it,  was  filed  with  the  clerk  of  the  court 
here,  and  I  think  with  one  copy.  Q.  Did  yoD 
file  that  case-made  with  the  clerk  of  the  court? 
A.  Yes,  sir.  Q.  Why  did  you  do  that?  (Ob- 
jected to  properly  and  exception.)  A.  Some 
time  in  April  or  May  Mr.  Foley  was  here,  and 
we  talked  this  matter  over.  At  that  time  he 
told  me  be  was  negotiating  to  purchase  a  judg- 
ment against  R.  M.  Hams  for  something  like, 
if  I  remember  right,  $1,800,  secured  by  a  bank- 
ing company.  He  stated  he  had  employed  Al- 
len &  Nichols,  of  Muskogee,  to  get  a  judgment, 
and  be  wanted  this  matter  here  held  up  until 
they  could  get  it,  securing  that  judgment  to  off- 
set the  judgment  Harris  had  against  iiim." 

The  argument  on  this  assignment  of  error 
is  the  same  as  that  on  the  first,  and  must  be 
overruled  for  the  same  reason. 

[2]  The  tMrd  and  fourth  assignments  of  er- 
ror relate  to  the  admission  of  two  letters 
written  by  the  defendant  in  error  to  the  plain- 
tiff, <«e  dated  June  25,  1910,  and  the  other 
June  29,  1910.  It  Is  not  necessary  to  set  out 
these  letters  In  full.  The  one  of  June  25th, 
to  the  plaintiff.  Informs  him  that  the  case- 
made  had  been  taken  from  the  clerk's  office 
some  two  months  before  by  the  original  coim- 
sel  in  the  case,  but  that  defendant  tiad  suc- 
ceeded in  getting  it,  and  sent  It  to  the  Su- 
preme Court.  The  reason  given  why  the 
original  counsel  was  holding  it  was  that  he 
claimed  a  lien  on  it  for  his  fees.  The  letter 
of  June  29th  acknowledged  the  receipt  of  one 
from  plaintiff  of  June  26th,  and  advising 
plaintiff  that  the  delay  In  docketing  the  rec- 
ord in  the  Supreme  Court  was  beyond  the 
defendant's  control  until  he  induced  the  oth- 
er attorney  to  surrender  the  case-made.  The 
reasons  given  In  the  brief  why  these  letters 
were  not  admissible  Is: 

"(a)  Because  they  tended  to  show  that  some- 
body else  owed  a  duty  to  file  this  case  other 
than  the  defendant;  (b)  they  tended  to  show 
that  the  defendant  was  prevented  from  perform- 
ing his  contract  by  means  beyond  his  control; 
(c)  the  cause  of  action  upon  which  plaintiff 
brought  his  suit  accrued  on  June  14,  1910,  and 
were  not  part  of  the  res  gestis  in  this  case,  and 
were  therefore  Judge  Gullett's  self-serving  dec- 
larations." 

It  is  plain,  from  an  Inspection  of  the  rec- 
ord, that  these  letters  were  part  of  a  long 
correspondence  between  the  parties  in  regard 
to  this  matter,  a  part  of  which  had  been  in- 
troduced by  the  plaintiff  in  error.  The  rule 
is  well  settled  that,  where  part  of  a  cor- 
respondence is  introduced,  the  other  side  la 
entitled  to  have  the  entire  correspondence  be- 
fore the  jury.    We  do  not  mean  to  dedde 
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that,  where  matter  entirely  IrreleTant  to  the 
issue  has  been  Injected  into  a  letter,  a  vmtf 
Is  entitled  to  have  it  go  to  the  jury,  but  In 
such  case  objection  to  the  matter  not  rele- 
vant must  be  made,  or  special  instructions 
asked  for  to  inform  the  Jury  that  certain 
parts  of  the  letter  are  not  to  be  considered 
by  them.  Tills  was  not  done  in  the  case  at 
bar. 

In  Lewis  y.  Neweombe,  1  App.  EMlv.  69, 
37  N.  T.  6upp.  8,  It  is  said: 

"Many  of  the  letters  constituting  the  corres- 
pondence were  put  in  evidence  by  the  plaintiff 
and  by  the  defendant  without  objection,  and  the 
letters  objected  to  were  properly  received  aa 
forming  a  part  of  the  same  correspondence,  in 
order  that  the  jury  migftt  have  the  whole  corre- 
spondence before  them." 

[4]  The  plalntlfr  in  error  contends,  among 
other  reasons,  that  these  letters  were  in- 
competent, and  should  not  have  been  ad- 
mitted in  evidence,  because  they  tended  to 
show  that  the  defendant  was  prevented  from 
performing  his  contract  by  means  beyond  his 
control.  In  this  view  they  were  clearly 
competent  on  the  issue  of  negligence,  because, 
if  the  defendant  was  prevented  from  filing 
the  case  made  by  reascm  of  something  beyond 
hla  control,  he  certainly  was  not  negligent, 
and  negligence  was  the  issue  tendered  by  the 
plaintiff  in  error  in  this  case.  As  above 
shown,  these  letters  were  admissible  on  the 
question  of  ne^lgenoe,  and  also  to  put  the 
entire  transaction  before  the  Jury.  The 
modern  tendency,  both  of  legislation  and  of 
the  decisions  of  the  courts,  is  to  give  as  wide 
a  scope  as  possible  to  the  investigation  of 
facts.  Holmes  v.  Goldsmith,  147  U.  S.  150, 
13  Sup.  Ct  288,  37  Ia  Bd.  118. 

[3]  The  last  assignment  of  error  is  in  re- 
fusing to  give  the  following  instruction  asked 
for  by  the  plaintiff  in  error: 

"You  are  charged  that,  when  an  attorney  seeks 
and  obtains  employment,  he  holds  himself  out 
to  the  public  as  having  the  average  amount  of 
skill  as  an  attorney  and  familiar  with  the  pro- 
cedures of  courts  fixed  by  the  statutes." 

This  was  refused  by  the  court  because  it 
was  covered  in  the  instructions  given.  An 
examination  of  the  instructions,  in  our  opin- 
ion, shows  that  this  inatmction  was  reason- 
ably covered  by  the  charge  to  the  Jury,  and 
a  party  cannot  complain  because  his  instruc- 
tions are  not  given  in  the  very  words  as  re- 
quested. A.,  T.  tc  S.  F.  Ry.  Co.  ▼.  Marks,  11 
Okl.  82,  65  Pac.  996;  Citizens'  Bank  v. 
Gamett,  21  Okl.  200,  96  Pac.  755;  Ooalgate 
Co.  T.  Hurst,  25  Okl.  588,  107  Pac.  657; 
Plndi  V.  Brown,  27  Okl.  217,  111  Pac.  391; 
B^ilson  Morris,  etc.,  Co.  y.  Mitchell,  87  OkL 
575,  132  Pac.  1103. 

We  therefore  recommend  that  the  Judg- 
ment be  affirmed. 

PESl  CURIAM.   Adopted  in  whole. 


TEERY  y.  HINTON,   County  Treasurer. 

(No.  5754.) 

(Supreme  Court  of  Oklahoma.     Nov.  2,  1915.) 

(SvttaTmt  bv  *he  Otmrt.) 

1.  MtmiciPAii   CoBPORATtONs   <8=»538  —  Spe- 

OIAI.    A88K8S1CKNT    WAERAJ^TB  —  COLLECTION 

— iKJTiwcTioN  —  Petition  —  Sum-icmnot 

Against  Duicbbeb. 

Where  the  petition,  in  an  action  to  re- 
strain the  county  treasurer  from  collecting  cer- 
tain special  assessment  warrants,  issued  against 
plaindS's  property  and  extended  on  the  tax  rolls 
ddivered  to  the  treasurer,  fails  to  allege  facts 
that  show  that  the  municipal  authorities  did  not 
acquire  jurisdiction  to  make  the  improvements 
by  proper  proceedings  taken,  and  where  it  ap- 
pears m>m  the  face  of  the  petition  that  the 
action  was  commenced  more  than  60  days  after 
the  assessment  was  made,  held,  such  petition 
fails  to  state  facts  sufficient  to  constitute  a 
cause  of  action,  and  a  general  demurrer  thece* 
tj  was  properly  sustained. 

[Ed.  Note.— For  other  cases,  see  Munidpa] 
Corporations,  Cent  Dig.  ({  1194,  1253;  Dec. 
Dig.  <^=»538.] 

2.  MuNicrPAii    CoBPOBATiows    <S=>488,    489— 

SPBCIAI.    ASSKSSlfENT    WAHEANTS— iNJtTHO- 
TION— LAOHBS. 

When  money  has  been  expended,  by  a  city 
for  public  improvement,  and  a  property  owner  of 
the  city  sits  silently  by  and  allows  the  expendi- 
tures and  improvements  to  be  made,  witii  full 
opportunity  to  prevent  its  accomplishment,  yet 
without  taking  legal  steps  to  prevent  the  same, 
after  tibe  money  has  been  expended,  the  im- 
provements made,  and  the  relations  of  property 
and  parties  have  been  changed,  it  is  then  too 
late  for  him  to  ask  a  court  of  equity  to  relieve 
against  that  which  his  own  laches  has  permitted 
to  be  done. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Ccnporations,  Cent.  Dig.  §§  1147-1162;  Dec. 
Dig.  <S=>488,  489.] 

Commissioners*  Opinion,  Division  Na  2. 
Error  from  District  Court,  Leflore  County; 
W.  H.  Brown,  Judge. 

Attion  by  G.  W.  Terry  against  John  Hln- 
ton,  County  Treasurer.  Judgment  for  de- 
fendant, and  plaintlfl  brings  error.    Affirmed. 

Bagwell  &  Wallace  and  J.  W.  Hale,  all  of 
Poteau,  for  plaintiff  In  error.  Eben  L.  Tay- 
lor, of  Poteau,  for  defendant  in  error. 

GALBRAITH,  C.  This  appeal  Is  from  an 
order  of  the  trial  court,  sustaining  a  general 
demurrer  to  the  petition  of  plaintiff  in  error, 
in  which  he  sought  to  set  out  grounds  for  a 
restraining  order  against  the  defendant  as 
county  treasurer,  preventing  him  from  col- 
lecting, or  attempting  to  collect,  two  certain 
Improvement  warrants  Issued  against  the 
property  of  the  plaintiff,  located  In  the  city 
of  Poteau,  and  to  cancel  the  extension  of 
such  warrants  upon  the  tax  rolls.  When  the 
demurrer  was  sustained  the  plaintiff  refused 
•to  amend,  and  judgment  was  entered,  dis- 
missing the  cause  at  his  costs.  To  review 
that  judgment  the  case  has  been  brought  to 
this  court. 

[1,2]  The  petition  Is  voluminous,  and  al- 
leges  many   conclusions,   but  sets  out  few 
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facts.  From  tlie  facts  set  out  we  gather  that 
the  plaintiff  owned  certain  lots  in  the  city  of 
Poteau,  and  that  the  defendant  In  error  is 
the  county  treasurer  of  that  county,  and 
that  two  warrants  for  delinquent  street  Im- 
provement taxes  had  been  Issued  against  the 
plaintiff's  property,  and  extended  on  the  tax 
rolls,  and  were  then  In  the  hands  of  the 
county  treasurer  for  collection.  We  assume 
that  certain  street  Improvements,  for  which 
the  taxes  had  been  levied  and  the  warrants 
issued,  had  been  made  in  the  city  of  Poteau, 
although  this  fact  is  not  set  out  in  the  peti- 
tion. The  plaintiff  in  error's  trouble,  as  re- 
cited in  his  petition,  began  on  the  24th  day 
of  June,  1912,  when  It  is  recited  the  city 
clerk  of  Poteau,  "acting  upon  some  assumed 
and  unlawful  authority,"  issued  two  war- 
rants  for  "special  improvements  tax"  against 
the  plaintiff's  lots,  and  that  on  October  11, 
1912,  the  dty  clerk  filed  satd  warrants  with 
the  county  clerk  of  said  county,  who  passed 
them  on  to  the  tax  assessor,  who  in  turn  en- 
tered tiiem  upon  the  tax  rolls,  as  a  charge 
against  the  plaintiff's  property,  and  the  tax 
assessor  afterwards  delivered  the  tax  rolls 
to  the  defendant  as  county  treasurer,  who 
was  threatening  to  collect  the  amount  of 
said  warrants  from  the  plaintiff  in  error's 
property.  Now  it  is  charged  that  the  de- 
fendant had  no  authority  to  collect  these 
warrants:  First,  because  the  assessments 
upon  which  the  warrants  were  issued  was 
not  properly  made  by  the  city  authorities  of 
the  dty  of  Poteau,  or  its  ofiScials,  and  that 
no  "proper  resolution"  of  the  council  was 
first  had,  directing  such  improvements  to  be 
made;  and,  again,  that  the  city  of  Poteau, 
or  its  officials,  had  no  authority  to  make  as- 
sessments for  public  improvements.  There 
are  a  number  of  other  reasons  set  out  why 
the  tax  was  illegal  and  irregular  and  should 
not  be  collected  or  permitted  to  stand  as  a 
lien  against  the  property  of  the  plaintiff  in 
error.  However,  none  of  the  recitals  in  the 
petition,  considered  separately  or  collective- 
ly, show  the  proceedings  by  which  these 
spiecial  assessment  warrants,  which  were  ex- 
tended on  the  tax  rolls  and  reached  the 
luinds  of  the  defendant  in  error  as  county 
treasurer,  were  without  legal  force  and  ef- 
fect. It  does  not  appear  when  the  taxes  ma- 
tured for  which  these  special  warrants  were 
issued,  but  from  the  fact  that  they  were  is- 
stfed  in  June,  1912,  we  would  infer  that  they 
were  for  taxes  maturing  on  the  1st  of  Sep- 
tember of  the  preceding  year.  Section  632, 
Rev.  L.  1910.  Under  the  statute  the  war- 
rants should  have  been  issued  by  the  city 
clerk  on  or  before  the  15th  day  of  September,, 
after  they  became  delinquent.  Section  643, 
Rev.  L.  1910.  The  recital  in  the  petition 
that  the  warrants  were  not  delivered  to  the 
county  clerk  until  October  11,  1912,  does  not 
show  that  they  were  Illegal  or  void.  It  is 
possible  that  this  may  have  been  a  mere 
irregularity  that  did  not  affect  the  validity 
of  the  tax.     O'Keefe  v.  Dlllenbeck,  16  Okl. 
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487,  83  Paa  640.  From  the  redtals  in  the 
petition  of  the  acts  of  the  several  ofDcers 
in  issuing  and  entering  and  extending  these 
tax  warrants,  we  are  inclined  to  infer  that 
they  were  .properly  extended  on  the  tax 
rolls  in  the  bands  of  the  treasurer,  as  pro- 
vided in  article  12,  a  10,  of  the  Revised 
JjtLwa  of  1910,  pres<^ibing  the  method  of  se- 
curing the  costs  of  street  Improvements 
made. 

One  fatal  defect  in  the  petition  is  that  it 
does  not  allege  facts  that  show  want  of  Ju- 
risdiction in  the  dty  authorities  to  make  the 
improvements  and  to  levy  and  collect  taxes 
to  pay  for  the  same.  It  is  alleged  that  the 
city  of  Poteau  was  a  dty  of  the  first  class. 
Under  the  statute  such  a  city  had  the  right 
to  make  street  Improvements  and  to  levy  and 
collect  taxes  to  pay  for  such  improvements. 
In  the  absence  of  a  showing  to  the  contrary, 
it  will  be  presumed  that  the  authorities  pro- 
ceeded in  the  legal  manner  to  make  such  im- 
provements. The  allegations  of  the  peti- 
tion do  not  show  that  the  dty  authorities 
were  without  jurisdiction  to  order  the  Im- 
provements, and  to  levy  the  assessments.  In 
the  al>sence  of  sudi  showing  no  cause  of  ac- 
tion for  injunction  was  stated,  since,  for  all 
objections  to  sudi  taxes  except  that  of  want 
of  Jurisdiction  to  levy  them,  the  60^Iay  lim- 
itation, provided  by  section  644,  Rev.  Ia  1910, 
is  an  absolute  bar  to  the  action.  It  was 
said  by  the  court  in  No.  6872,  City  of  ChldK- 

asha  et  al.  v.  Dennis  O'Brien,  164  Pac. ,i 

handed  down  October  12,  1915  (not  yet  offi- 
dally  rqwrted): 

"By  section  644,  It  is  seen  that  tm  suit  may 
be  maiutained  on  any  ground  except  for  the 
two  reasons  given,  which  two  reasons  were  nec- 
essary to  constitute  due  process  of  law;  that 
is,  that  the  dty  should  acquire  jarisdictioii  to 
cake  the  contemplated  improvements  by  the 
adoiition  and  pubUcation  of  the  preliminarr  res- 
olution, where  same  was  required,  and  BUould 
acquire  jurisdiction  of  the  property  owner  b.r 
givmg  notice  of  the  bearing  on  the  return  of 
the  appraisers.  This  language  ia  as  broad  and 
comprehensive  as  it  could  be,  and  indicates  an 
intention  upon  the  part  of  the  L^islature  to 
cause  any  litigation,  involving  the  validity  of 
the  asaessmeata  or  sedcing  to  enjoin  the  pay- 
ment of  the  t>ond8,  to  be  brought  within  the  time 
limit.  No  exception  is  made  for  fraud  occur- 
ring thereafter  m  the  performance  of  the  work, 
and  had  the  Legislature  intended  that  such  ex- 
ception should  be  made,  it  would  have  l>een  pei^ 
feetly  easy  to  say  so,  and  the  significant  fact 
that  the  language  used  is  as  broad  and  compre- 
hensive as  it  is,  and  that  no  exception  Is  made, 
is,  to  our  minds,  conclusive  evidence  that  none 
was  intended." 

In  the  case  of  City  of  Coalgate  t.  John 
GentUlni,  No.  6333,  162  Pac.  95,  hanJed 
down  October  10,  1915,  the  improvement  as- 
sessment was  attacked  on  the  ground  that 
the  contract  for  the  same  was  let  before 
the  ordinance  authorizing  the  improvement 
bectLvae  effective.  The  court  in  denying  this 
construction  said,  in  part: 

"Assuming,  without  dedding,  in  the  case  at 
bar,  that  the  defendant  in  error  might  have 
prevented  the  outlay  of  public  money  for  the 
in>provements  complained  of,  and  that  there 
were  gross  irregularities  ia  the  proceedings  ot 
pending.  3itized  by 
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the  eotmcU,  yet  Bince  he  sat  silently  by,  and 
allowed  these  expenditures  end  public  improye- 
nenta  to  be  made,  with  full  opportunity  to  pre- 
'vent  ita  accompUshnuent,  yet  without  regal 
steps  to  prevent  the  consummation  of  the  al- 
leged wrong,  be  cannot,  after  the  relations  of 
proppj.-ty  and  parties  have  been  changed,  ask  a 
court  of  equity  to  relieve  against  that  which 
his  own  laches  has  permitted  to  be  done." 

It  Is  a  well-established  rule  of  appellate 
procedure  that  error  will  not  be  presumed, 
but  musf  be  afflrmatively  alleged  and  shown 
by  the  party  asserting  such  error.  Seater  y. 
Rullson,  29  Okl.  128,  116  Paa  802;  Cox  v. 
Warford,  34  Okl.  374,  126  Pac.  1026.  Since 
the  petition  failed  to  show  that  the  municipal 
authorities  of  the  city  of  Poteau  were  with- 
out Jurisdiction  to  make  the  street  Improve- 
ments and  more  than  60  days  bad  elapsed 
after  making  the  assessment,  and  prior  to 
commencing  this  action.  It  therefore  appear- 
ed from  the  face  of  the  petition  that  the  ac- 
tion was  barred  and  could  not  be  maintained. 

We,  therefore,  conclude  that  the  trial  court 
was  right  In  sustaining  the  demurrer  to  the 
petition,  and  that  the  order  appealed  from 
■honld  be  affirmed. 

PBR  oilRIAM.    Adopted  in  wboI& 


BTJFTIKGTON  et  aL,  Board  of  County  Com'rs, 
V.  STATE  ex  rel.  BARNARD,  Commissioner 
of  Charities  and  Corrections.     (No.  5202.) 

(Supreme  Court  of  Oklahoma.     Nov.  2,  1915.) 

(BvOalut  by  the  Court.) 
IHTARTS  «=»17  —  Probation   Ostioib  — Ap- 

POINTMBNT— POWSa  OF  COICMISSIONESS. 

Under  section  598,  Comp.  Laws  1909  (sec- 
tion 4420,  Rev.  Laws  191(Q,  where  the  juve- 
nile court  has  appointed  a  probation  officer,  the 
only  question  left  open  for  the  l)oard  of  county 
commissioners  to  pnss  upon  Is  whether  or  not 
the  appointee  is  a  discreet  person  of  good  dutr- 
acter. 

[Ed.  Note. — For  other  cases,  see  Infants,  Gent 
Dig.  1 17;   Dec.  Dig.  <S=»17.] 

Commissioners'  Opinion,  Dlvislcat  No.  8. 
£h-ror  from  Superior  Court,  Garfield  County ; 
Dan  Huett,  Judge. 

Action  by  the  State,  on  the  relation  of 
Kate  Barnard,  as  Commissioner  of  Cbarltles 
and  Corrections,  against  B.  F.  Bufflngton  and 
otbers,  as. Board  of  County  Commissioners 
of  Oarfleld  Ctounty.  Judgment  for  plaintiff, 
and  defendants  bring  error.    Affirmed. 

W.  W.  Sntton  and  H.  Blaadel,  both  of 
Enid,  for  plaintiffs  In  error.  Ross  F.  Lock- 
ridge,  of  Indianapolis,  Ind.,  and  W.  J.  Otjen, 
of  Bnld,  for  defendant  In  error. 

RITTENHOUSE,  O.  On  January  6,  1913, 
Wlnfleld  Soott,  Judge  of  tbe  county  court  of 
Oarfleld  eoxmt^,  and  as  snch  judge  of  the 
juvenile  court  of  said  county,  appointed  I. 
W.  Scherich  as  probation  officer,  and  present- 
ed said  appointment  to  B.  F.  Bufflngton,  I. 
G.  Gossett,  and  H.  H.  Semfce,  constituting  the 
board  of  county  commissioners  of  Oarfleld 


county.  On  February  4,  1913,  said  board 
took  the  matter  of  tbe  approval  of  the  ap- 
pointment of  probation  officer  under  consid- 
eration, and  refused  to  assent  to  said  ap- 
pointment, for  the  reason  that  the  preceding 
board  did  not  make  an  estimate  for  tbe  pay- 
ment of  the  salary  of  a  probation  officer. 
Under  these  facts,  this  action  praying  that 
a  writ  of  mandamus  Issue  ordering,  direct- 
ing, and  commanding  B.  F.  Bufflngton,  I.  G. 
Gossett,  and  H.  H.  Semke  to  meet  as  a 
board  of  county  commissioners  and  deter- 
mine as  to  whether  or  not  I.  W.  Scherich 
was  a  discreet  person  of  good  character,  and 
If  they  so  found  that  they  approve  and  con- 
firm the  appointment  Upon  a  hearing,  the 
members  of  said  board  were  ordered  to  meet 
on  May  12,  1918,  and  proceed  to  determine 
whether  or  not  the  appointee,  I.  W.  Scherich, 
was  a  discreet  person  of  good  character,  and, 
If  they  so  found,  to  consent  to  such  appoint- 
ment. 

Under  section  598,  Comp.  Laws  1909  (sec- 
tion 4420,  Rev.  Laws  1910),  the  county  court 
has  authority  to  appoint  or  designate,  by  and 
with  the  consent  of  the  county  commission- 
ers, one  discreet  person  of  good  character,  to 
serve  as  probation  officer.  Tbe  defense  was 
made  on  tbe  theory  that  there  was  no  esti- 
mate made  for  the  payment  of  the  salary  of 
tbe  probation  officer,  and  therefore  the  board 
of  county  commissioners  refused  to  consent 
to  the  appointment 

It  is  apparent  that  the  only  question  in- 
volved in  this  proceeding  has  been  settled  by 
Sullins  et  al.  v.  State  ex  rel.  Barnard  et  al., 
33  Okl.  526,  126  Pac.  731,  and  Board  of 
Commissioners  of  Seminole  County  v.  State 
ex  rel.  Cobb,  County  Judge,  31  Okl.  196,  120 
Pac.  913,  wherein  this  court  held  that  the 
only  question  for  the  board  to  pass  upon  is 
whether  or  not  the  appointee  is  a  discreet 
person  of  good  character.  In  the  instant 
case,  this  was  the  only  proper  question  be- 
fore the  commissioners,  and  they,  having  re- 
fused to  make  a  finding  as  to  whether  or 
not  I.  W.  Scherich  was  a  discreet  person  of 
good  character,  mandamus  will  lie  to  compel 
them  to  meet  as  a  board  of  county  commis- 
sioners and  determine  such  question. 

The  cause  should  therefore  be  affirmed. 

PER  CURIAM.    Adopted  in  whole. 


GOULD  COPPER  MINING  CO.  v.  WALKER 

et  aL     (No.  1464.) 

(Supreme  Court  of  Arizona.    Nov.  17,  1915.) 

1.  COBPOBATIONS  4=>426  —  Inteblockino  Di- 
BBOTOBATB— Ratification  of  Oontbacts. 
A  smelting  company  contracted  with  a  min- 
ing company  to  make  advances  to  it,  to  be  paid 
by  the  mining  company  oiit  of  the  first  net  pro- 
ceeds of  the  ores  of  the  mining  company  treated 
by  the  smelting  compan:^.  Thereafter,  at  a  time 
when  two  of  the  smelting  company's  directors 
were  directors  of  tbe  mining  company,  which  had 
five  directors,  and  when  the  board  of  directors  of 
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the  mining  company  were  under  the  control  of  the 
directors  of  the  smelting  company,  the  mining 
company  gave  a  note  for  the  advances,  which 
waa  afterwards  renewed  and  secured  by  a  mort- 
gage. There  waa  no  intimation  that  the  smelt- 
ing company's  control  of  the  mining  company's 
board  of  directors  was  obtained  by  uudac,  un- 
fair, or  fraudulent  means,  and  when  the  renewal 
note  was  given,  none  of  the  directors  of  the 
smelting  company  were  directors  of  the  mining 
company.  Held,  that  the  renewal  of  the  origi- 
nal indebtedness  by  a  board  of  directors  entire- 
ly disconnected  with  the  smelting  company  was 
a  ratification  of  the  indebtedness,  especiaJly  In 
the  absence  of  any  showing  that  such  board  was 
not  in  full  possession  of  all  the  facts  and  cir- 
cumstances surrounding  the  original  transac- 
tion, as  contracts  which  are  merely  Toidable,  be- 
cause contrary  to  good  conscience  or  equity,  may 
be  ratified  and  thus  established. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  »  1596,  1702-1704,  1707,  1708, 
1710-1716;    Dec.  Dig.  <S=»426.] 

2.  COBPOKATIONS  9=>318— Intbbix)Ckino   Di- 
BBOTOKATB— VAUDITT  OF  CONTBAOTS. 

Corporations  having  the  same  directors  may 
make  contracts  with  each  other;  and,  when 
they  are  entirely  honest  and  fair,  the  courts  will 
enforce  them. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  ({  1363,  1364 ;   Dec  Dig.  <^»31&] 

Appeal  from  Superior  Court,  Ptma  County ; 
William  F.  Cooper,  Judge. 

Action  by  the  Pioneer  Smelting  Comininy 
against  the  Gould  Copper  Mining  Company, 
In  which  Charles  B.  Wallier  and  others,  trus- 
tees In  bankruptcy  of  the  Pioneer  Smelting 
Company,  were  ,  substituted  as  plalntUfs. 
From  a  judgment  for  plaintiffs,  defendant 
appeals.    Affirmed. 

Tom  K.  Richey,  of  Tucson,  for  appellant. 
S.  L.  Elngan,  of  Tucson,  for  appelleea 

ftOSS,  a  J.  This  action  was  originally  In- 
stituted by  the  Pioneer  Smelting  Company 
against  the  defendant  appellant,  to  recover 
on  a  note  for  $31,239,  dated  December  20, 
1912,  and  to  foreclose  a  mortgage  on  some 
mining  claims  of  defendant's,  given  as  securi- 
ty to  said  note.  Thereafter  the  Pioneer 
Smelting  Company  was  declared  a  bankrupt, 
and  the  plaintiffs  herein  were  appointed  its 
trustees  in  bankruptcy  and,  as  such,  were 
substituted  as  plaintiffs  In  the  action.  The 
note  provided  that  Interest  at  6  per  cent 
should  be  paid  one  year  from  date  and  semi- 
annually thereafter.  The  mortgage  was  con- 
ditioned that  the  appellant  should  do  the  an- 
nual assessment  work  upon  the  mortgaged 
mining  claims  on  or  before  November  1,  1913, 
and  file  an  affidavit  of  such  assessment  work 
with  the  county  recorder  of  Pima  county  on 
or  before  that  date,  and  a  failure  to  do  so 
on  Its  part,  or  to  pay  the  Interest  as  stipulat- 
ed and  when  due,  it  was  agreed,  should  ma- 
ture the  note  and  mortgage  and  the  whole 
thereof,  and  authorize  suit  or  other  proceed- 
ings for  the  recovery  of  the  principal  and  in- 
terest thereon,  together  with  attorney's  fees 
and  other  expenses  incurred  by  the  Pioneer 
Smelting  Company  in  the  protection  of  said 
proiperty.    The  mortgage  is  incorporated  in 


the  complaint,  and  it  is  alleged  that  the  coo- 
dltions  of  the  mortgage  were  broken;  that 
the  Pioneer  Smelting  Company,  to  protect 
said  mining  claims,  was  compelled  to  do  the 
assessment  work  for  the  year  1918  at  a^  ex- 
pense of  $2,600;  that  no  part  of  the  note 
had  been  paid ;  and  that  the  same,  together 
with  the  amount  advanced  for  asseasmeat 
work  on  the  property,  was  due  and  owing 
from  the  appellant 

The  appellant  in  its  answer  admitted  tbe 
execution  of  the  note  and  mortgage,  but  in 
defense  alleged  that  on  December  10,  1909, 
the  Pioneer  Smelting  Company  and  appel- 
lant entered  into  a  contract,  by  the  terms  of 
which  the  Pioneer  Smelting  Company  agreed 
to  erect  a  copper  matte  smelting  plant  with 
capacity  of  150  tons  of  ore  per  day  and  agreed 
to  pay  or  to  secure  the  extension  of  a  $16,- 
000  indebtedness  of  the  said  appellant  and  to 
advance  to  the  appellant  the  sum  of  $10,000 
in  three  equal  monthly  payments,  commenc- 
ing February  15,  1910,  to  be  expended  in  nec- 
essary repairs  and  preparations  in,  upon,  and 
about  tbe  mines  and  property,  in  order  to  fit 
it  for  the  resumption  of  mining  thereon  and 
the  production  of  ore.  In  case  the  $10,000 
agreed  to  be  advanced  should  be  found  to  be 
insufficient  to  prepare  the  mines  and  proper- 
ty so  that  the  ores  could  be  mined  and  deliv- 
ered to  the  Pioneer  Smelting  Company  In  an 
amount  of  at  least  100  tons  per  day,  the 
smelting  company  was  to  advance  a  further 
sum,  not  to  exceed  $5,000,  to  be  used  In  pre- 
paring said  mines  for  production  of  ore.  The 
advances  to  tie  made  by  the  smelting  com- 
pany to  the  appellant  were  to  be  repaid  out 
of— 

"the  first  net  proceeds  of  the  ores  of  the  said 
Gould  Copper  Milling  Company  which  should 
be  treated  by  the  said  Pioneer  Smelting  Com- 
pany." 

It  Is  admitted  in  the  answer  that  approxi- 
mately $28,000  was  advanced  by  the  smelting 
company  to  the  appellant  under  this  agree- 
ment; the  allegation  of  the  answer  In  that 
respect  being  as  follows: 

"That  among  the  provisions  of  said  option  it 
was  provided  that  plaintifll  [the  smelting  com- 
pany] should  furnish  to  defendant  certain  sums 
of  money  to  pay  off  the  indebtedness  of  defendant 
and  to  make  necessary  repairs  and  preparations 
in,  upon,  and  about  the  property  of  defendant, 
requisite  to  the  resumption  of  mining  thereon 
and  the  production  of  ore  from  said  mines,  and 
providing  that  out  of  the  first  net  proceeds  of 
the  ores  of  the  said  defendant,  which  should  be 
treated  by  the  said  plaintiff,  the  said  plaintiff 
[the  smelting  company]  should  be  repaid  aU 
amounts  advanced  to  said  defendant,  together 
with  interest  thereon ;  tiiat  plaintiff  (the  smelt- 
ing company]  advanced  under  said  option  ap- 
proximately $28,000  to  said  defendant,  and  fail- 
ed and  neglected  to  provide  any  other  or  further 
sum  of  money  to  be  so  expended  in  putting 
said  mines  in  condition  to  ship  ore,  as  provided 
in  said  option." 

It  is  alleged  in  the  answer  that  the  smelts 
Ing  company,  by  means  of  directors  and 
stockholders  common  to  it  and  the  appellant, 
on  or  abont  the  29th  day  of  May,  VdlX,  ob- 
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talned  control  of  the  appellant  and  its  af- 
faiiB,  "and  In  fraud  of  said  defendant  and 
Its  Bftockholdera  and  In  violation  ot  the  trust 
Imposed  upon  them"  caused  the  defendant's 
board  of  directors  to  pass  a  resolution  au- 
thorizing the  defendant  to  execute  its  note  to 
the  smelting  company  for  the  sum  of  $27,- 
660.23,  with  Interest  at  the  rate  of  8  per 
cent  per  annum  from  date,  and  that  there- 
after the  said  defendant  appellant  delivered 
to  the  smelting  company  its  note  for  said 
sum.  It  Is  alleged  that  this  note  was  with- 
out cmislderation  "and  in  fraud  of  the  de- 
fendant above  named  and  its  stockholders 
and  in  violation  of  the  trust  Imposed  upon 
said  board  of  directors  of  defendant,"  and 
in  any  event  that  whatever  moneys  were  ad- 
vanced by  the  smelting  company  were  to  be 
paid — 

"in  but  one  manner,  and  that  alone,  to  wit, 
•  •  •  out  of  the  first  net  proceeds  of  the 
ores  of  the  said  Gould  Copper  MinioK  Company 

which    shall    be    tr— '-^   ^-   "*-    — '^    "' 

Smelting  Company. 


which   shall    be    treated    oy   the   said   Pioneer 
'         "       "  «    »    * » 


It  Is  further  alleged  that  the  note  dated 
December  20,  1912,  was  a  renewal  note  for 
the  previous  one,  and  therefore  subject  to 
the  same  defenses.  The  case  was  tried  to  a 
Jury.  A  great  many  questions  were  pro- 
pounded to  the  jury,  most  of  them  immate- 
rial, as  it  seems  to  ns,  because  based  upon 
no  controverted  question  of  fact.  According 
to  the  pleadings,  as  we  analyze  them,  the 
answer  practically  admits  every  material  al- 
legation of  the  complaint,  the  contention  be- 
ing that  because  the  board  of  directors  of 
the  smelting  company  constituted  a  part  of 
the  board  of  directors  of  the  appellant  and 
controlled  the  appellant,  the  note  and  mort- 
gage sued  on  were  vitiated  for  fraud.  That 
seems  to  t>e  the  only  question  In  the  case. 
The  Jury  found  that  the  board  of  directors 
of  the  appellant  company  were  under  the 
control  of  the  board  of  directors  of  the  smelt- 
ing company  at  the  time  the  note  of  May  20, 
1911,  was  given,  and  that  the  note  sued  on 
was  a  renewal  of  the  previous  note.  It  also 
found  that  at  the  time  the  note  and  mort- 
gage sued  on  were  given  to  the  smelting 
company  there  was  no  interlocking  directo- 
rate, but  that  the  officers  and  directors  of  the 
appellant  had  no  interest  In  the  smelting 
company,  or  at  least  were  not  oflScers  or  di- 
rectors thereof. 

Each  of  the  companies  had  five  directors, 
and  two  of  the  directors  of  the  smelting 
company  were  also  directors  of  the  appellant 
on  the  29th  day  of  May,  1911,  when  the 
first  note  was  made  by  the  appellant  The 
appellant  does  not  allege  or  set  forth  any 
act  or  conduct  of  bad  faith  or  unfair  or  nn- 
consdonable  dealings  on  the'  part  of  the 
smelting  company  and  its  ofilcers,  but  relies 
solely  upcm  the  facts  that  the  board  of  di- 
rectors of  the  two  companies,  during  the  time 
of  their  dealing  with  each  other,  were  in 
part  the  same,  notwithstanding  the  contract 
of  December  10, 1909,  pleaded  by  the  defend- 


ant in  its  answer,  expressly  provided  that 
the  Pioneer  Smelting  Company  should  have 
representation  upon  the  board  of  directors 
of  the  appellant  While  it  is  alleged  in  the 
answer  that  the  smelting  company  secured 
control  of  the  board  of  directors  of  the  ap- 
pellant company,  there  is  no  hint  or  intima- 
tion, in  pleadings  or  findings,  that  such  con- 
trol was  obtained  by  undue  or  unfair  or 
fraudulent  means.  There  is  no  denial  that 
the  smelting  company  advanced  the  money 
represented  by  the  note,  or  pretense  that  the 
appellant  had  kept  and  performed  the  con- 
ditions of  the  note  and  mortgage  by  paying 
interest  when  due,  or  by  doing  the  annual 
assessment  wotk,  as  agreed. 

It  was  found  by  the  Jury  that  the  reason 
five  thousand  additional  doUars  were  not 
advanced  by  the  smelting  company  to  the  ai)- 
pellant  was  because  that  amount  of  money 
would  have  been  insufilcient  to  place  the 
mines  of  appellant  in  condition  to  deliver 
100  tons  of  ore  per  day,  as  it  bad  agreed, 
and  fiiat  the  board  of  directors  of  the  appel- 
lant had  refused  to  demand  the  advancement 
of  such  sum  from  the  smelting  company; 
also  that  no  part  of  the  money  advanced  to 
the  appellant  had  been  repaid. 

[1,  2]  The  law  as  appUed  to  the  facts  of 
tills  case,  as  admitted  In  tlie  pleadings  and 
as  found  by  the  Jury,  does  not  necessarily  in- 
validate the  note  and  mortgagi  sued  upon. 
Corporations  liaving  the  same  directors  may 
make  contracts  with  each  other,  and  when 
entirely  honest  and  fair,  the  courts  will  en- 
force them.  Thompson  in  Ilia  valuable  work 
on  Corporations,  (2d  Ed.)  {  1241,  says: 

"A  contract  between  two  corpotationB  is  not 
rendered  void  by  the  mere  fact  that  some  of  the 
persons  assisting  in  making  the  contract  and 
taking  a  part  in  the  performance  of  conditions 
and  in  the  acceptance  of  performance  were  di- 
rectors in  both  corporations,  and  represented 
both  to  the  extent  of  their  respective  powers. 
The  identity  of  the  officers  does  not  of  itself 
invalidate  the  dealings  between  the  two  corpora- 
tions. In  one  case  it  was  said  that  'a  contract 
between  two  corporations  having  common  di- 
rectors, made  by  their  respective  boards,  or  be- 
tween a  corporation  and  an  individnal  director 
or  a  firm  of  which  he  is  a  member,  is  at  com- 
mon law  perfectly  valid.'  In  California  the 
rule  was  stated  that:  'Where  two  corporations, 
through  their  boards  of  directors,  make  a  con- 
tract with  each  other,  the  directors  who  are 
common  to  both  are  not  within  the  rigid  rule 
of  the  cases  which  hold  that  one  who  acts  in 
a  fiduciary  capacity  cannot  deal  with  himself  in 
his  individual  capacity,  and  that  any  contract 
thus  made  will  be  declared  void,  without  any 
examination  into  its  fairness,  or  the  benefit  de- 
rived from  it  to  the  cestui  que  trust  Two  cor- 
porations have  the  right,  within  the  scope  of 
their  chartered  powers,  to  deal  with  each  other ; 
and  this  right  is  certamly  not  destroyed  or  par- 
alyzed by  the  fact  that  some,  or  a  majority,  of 
the  directors  are  common  to  both.'  " 

7  R.  C.  L.  states  the  rule  as  follows: 
"444.  Notwithstanding  the  fact  that  two  cor- 
porations have  officers  in  common,  they  still  are 
separate  and  distinct  corporations,  and  have  the 
right  to  make  contracts  with  each  other  through 
such  officers,  and  may  sue  and  be  sued  by  each 
other  in  regard  to  such  contracts;  and  in  such 
a  case  there  is  no  presumption  that  the  oomtnon 
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offimrs  have  dealt  nnfairly  with  either  corpora> 
tion." 

See,  also.  Cook  on  C!orporatlons,  i  658  (5th 
EJd.) ;  Smith  v.  Chase  et  al.  (D.  C.)  197  Fed. 
471 !  Coe  T.  B.  4  W.  R  Co.  (0.  0.)  52  Fed. 
681;  Union  P.  B.  Co.  t.  Credit  MobiUer,  135 
Mass.  357;  Pauly  T.  Panly,  107  Gal.  8,  40 
Pac.  29,  48  Am.  St.  Rep.  98 ;  Render  t.  Ark- 
ansas, 196  Fed.  1,  115  O.  O.  A.  635;  Salina 
Bank  T.  Prescott,  60  Kan.  490,  67  Pac  121; 
Hagerstown  Co.  v.  Keedy,  91  Md.  430,  46 
Atl.  965 ;  Lagunas  Co.  v.  tagunas  Syndicate, 
2  Cb.  392;  Burden  t.  Burden,  8  App.  DIt. 
160,  40  N.  Y.  Supp.  499,  affirmed  159  N.  Y. 
287,  64  N.  B.  17 ;   10  Cyc.  818,  819. 

At  the  time  the  note  and  mortgage  sued 
upon  were  executed  by  the  appellant  none  ot 
the  directors  of  the  onelting  company  were 
directors  of  the  appellant  Tbe  personnel  of 
the  directorate  of  tbe  debtor  company  was 
entirely  distinct  from  tbe  personnel  of  tbe 
smelting  company  at  that  time,  and  even 
though  when  the  original  debt  was  contract- 
ed two  of  the  directors  were  common  to  both 
companies,  requiring  the  <doser  scrutiny  into 
the  transaction  on  the  part  of  tbe  court,  that 
objection  had  entirely  vanished  when  the  last 
note  and  mortgage  were  executed.  The  ob- 
jection of  an  interlocking  directorate  did  not 
exist  at  that  time,  and  we  can  see  no  rea- 
son why  a  renewal  of  the  original  indebted- 
ness by  a  board  of  directors  entirely  discon- 
nected with  the  smelting  company  would  not 
be  a  ratification  of  tbe  indebtedness,  and 
therefore  binding  upon  the  appellant  This 
Is  especially  true  in  the  absence  of  any  show- 
ing that  tbe  new  board  of  directors  were  not 
In  fall  possession  of  all  the  facts  and  drcnm- 
stances  surrounding  the  original  transaction. 
It  is  but  fair  to  indulge  the  presumption,  In 
the  absence  of  proof  to  tbe  contrary,  that 
they  were  fully  advised  of  tbe  origin,  and 
nature  of  tbe  debt  acknowledged,  and  that 
tbey  did  so  uninfluenced  and  for  the  sole 
purpose  of  paying  an  honest  debt.  As  was 
said  by  this  court  in  Kline  v.  Kline,  14  Ariz. 
369,  128  Pac.  805,  quoting  from  Pomeroy's 
Eiquity  Jurisprudence: 

"Contracts  which  are  merely  voidable  because 
contrary  to  good  conscience  or  equity  may  be 
ratified  and  thus  established."    10  Cyc.  821. 

Judgment  alBrmed. 

FBANKLIN  and  CUNNINGHAM,  JJ.,  con- 
cur. 


GIBSON  T.  DUNCAN.    (No.  1480.) 
(Supreme  Court  of  Arixona.     Nov.  17,  1915.) 
1.  Waters   ard   Wateb   Courses   ®=>118  — 

Surface  Waters, 

Ttie  owner  of  lower  premises  is  not  bound 
to  permit  the  flow  of  auiface  and  flood  waters 
over  it,  but  may,  by  improvements,  embank- 
ments, etc.,  prevent  the  flow  from  the  upper 
premises. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  U  128-130;  Dec. 
Dig.  «=>118.] 


2.  Watebs  and  Watkb  Coubbbs  4s»124  — 

Surface    Watebs— Injunchok. 

In  an  action  to  enjoin  defendant,  a  lower 
adjoining  owner,  from  constructing  enbank- 
ments  which  stopped  and  pooled  the  ■orface 
water  on  the  plaintiff's  higher  premises,  where 
it  was  found  that  the  "plaintiff  has  permitted 
manure  and  'other  fllth  to  accumulate  on  his 
premises  and  to  fall  onto  def^idant's  lot  and 
walk,  and  to  be  washed  by  the  rains  onto  the 
walk  and  premiseSi  plaintiff,  not  being  himself 
free  from  fault,  was  not  entitled  to  enjoin  de- 
fendant 

[lid.  Note.— For  other  cases,  see  Waters  and 
Waur  Courses,  Cent  Dig.  $  142 ;  Dec.  Dig.  «=> 
124.] 

8.  Appeai.  Ann   Ebbob  «s»907— Fihdinob— 

CONCLUSIVBNESS. 

Where  the  evidence  taken  at  the  trial  was 
not  made  a  part  of  the  record,  the  finiMngn  of 
fact  must  be  treated  by  tbe  Supreme  Court  «s 
true,  and  as  fully  supported  by  tbe  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  gj  2899,  Mll-2916,  2916, 
8673,  3674,  3676,  3678 ;    Dec.  Dig.  «=3907.) 

Appeal  from  Superior  Court,  Cochise  Conu- 
ty;   Alfred  C.  Lockwood,  Judge. 

Action  for  Injunction  by  O.  Gibson  against 
James  F.  Duncan.  Judgment  for  defendant, 
and  plaintiff  appeals.    Affirmed. 

O.  Gibson,  of  Tombstone,  In  pro.  per.  Iiee 
O.  Woolery,  of  Tombstone,  for  appellee^ 

ROSS,  O.  J.  The  appellant  was  the  plain- 
tiff  below,  and  tbe  appellee  was  the  defend- 
ant We  will  speak  of  them  hereafter  as 
plaintiff  and  defendant  They  own  and  oc- 
cupy for  residential  purposes  lots  in  the  same 
block  in  the  dty  of  Tombstone.  The  natural 
slope  of  tbe  ground  is  such  that  the  surface 
waters  run  from  plaintiff's  premises  onto 
and  over  tbe  premises  of  defendant  On  tbe 
lowest  part  of  his  land,  and  adjoining  the 
land  of  defendant,  plaintiff  has  a  stable  and 
bofse  lot  over  which  surface  and  flood  wa- 
ters were  accustomed  to  run  and,  if  not  In- 
teifered  with,  these  waters  naturally  passed 
onto  and  across  the  premises  of  defendant 
The  latter,  shortly  before  the  Institution  of 
this  action  by  the  plaintiff,  for  the  purpose 
of  preventing  the  deposition  of  the  manure 
from  the  stable  and  lot  of  plaintiff  upon  Us 
land  and  premises,  constructed  thereon  an 
anbankment  or  barrier  that  arrested  and 
pooled  the  waters,  and  as  plaintiff  alleges,  by 
reason  thereof: 

"Manure  and  other  unhealthful  substances 
will  aooumulate  in  the  pool  of  water,  so  im- 
pounded, as  aforesaid,  and  cast  upon  plaintiff's 
premises  in  such  quantities  as  to  De  unsanitary 
and  unhealthful,  and  as  will  subject  plaintiff  to 
arrest  oader  the  ordinances  of  the  city  of  Tomb- 
stone." 

The  plaintiff  prayed  that  tbe  defendant  be 
restrained  from  so  maintaining  the  said  em- 
bankment as' to  impound  and  cast  waters  on 
his  premises.  Tbe  answer  consisted  of  a  gen- 
eral denial  and  an  admission  that  the  defend- 
ant had  constructed  an  embankment,  as  al- 
leged. It  seems  from  the  answer,  as  also  tbe 
complaint,  that  the  overflow  from  tbe  plaln- 
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tUTs  premises  was  upon  and  over  the  walk 
or  path  used  by  the  defendant  as  a  means  of 
Ingress  and  egress  to  and  from  the  defend- 
ant's home  to  the  street.  Defendant  alleges 
that,  ever  since  plaintiff's  barn  and  corral 
had  been  constructed: 

'TPlaintifE  has  permitted  manure  and  other 
filth  to  accumulate  in  said  corral  and  to  fall  on 
said  walk  and  to  be  kicked  thereon  by  plaintiffs 
horses,  and  to  be  washed  by  the  rains  onto  said 
walk  and  property  of  defendant,  •  •  • "  and 
"that  in  the  exercise  of  his  just  rights  and  to 
keep  said  walk  in  a  passable  condition,  and  to 
keep  said  manure  and  filth  off  his  premises,  he 
placed  boards  upon  his  premises"  for  protec- 
tion. 

The  case  was  tried  to  the  court  Several 
findings  were  made,  but  the  two  to  which  the 
plaintiff  objects  are: 

"(B)  That  since  plaintiff  erected  said  bam  and 
built  said  corral  and  kept  a  horse  or  horses 
therein,  plaintiff  has  permitted  manure  and  oth- 
er filth  to  accumulate  in  said  corral  and  to  fall 
onto  said  lot  18  of  defendant  and  onto  his  said 
walk,  and  to  be  washed  by  the  rains  onto  said 
walk  and  property  of  the  defendant. 

"(6)  That  defendant,  to  keep  said  walk  in 
a  passable  condition,  and  to  keep  said  manure 
and  filth  from  falling  onto  his  said  walk  and 
premises,  and  from  bemg  washed  thereon  by  the 
rain  waters  and  waters  from  melting  snows, 
placed  boards  on  edge  upon  his  own  premises, 
jnat  westerly  of  said  corral  of  plaintiff,  which 
■aid  boards  hold  back  the  surface  waters  upon 
plaintifTs  premises,  bnt  only  such  surface  wa- 
ters as  have  become  polluted  with  manure  and 
other  filthy  substances  from  plaintiff's  said  cor- 
»aL" 

He  says  these  findings  do  not  support  the 
judgment  and  are  evasive  and  wltbont  the  Is- 
sne. 

[1]  The  plaintiff  assigns  as  error  the  faU- 
nre  of  the  court  to  enter  judgment  for  him, 
as  prayed  for,  upon  the  findings  as  made  by 
the  court  and  admissions  In  the  pleadings. 
This  necessarily  Involves  the  assumption  that 
the  complaint  states  a  good  cause  of  action, 
and  that  the  answer  sets  forth  no  legal 
grounds  of  defense.  The  complaint  seems  to 
be  drawn  upon  the  idea  that,  inasmuch  as 
the  defendant's  premises  were  lower  than  the 
plaintiff's,  a  duty  was  Imposed  by  law  upon 
the  lower  premises  to  permit  the  flow  of  sur- 
face and  flood  waters  over  the  same.  In  oth- 
er words,  the  plaintiff  would  adopt  the  dvll 
law  which  recognized  the  dominant  and  servi- 
ent estates  with  reference  to  surface  waters. 
We  do  not  think  that  to  be  the  law  of  this 
state.  On  the  contrary,  In  City  of  Tucson, 
V.  Dunseath,  15  Ariz.  855,  139  Pac  177,  we 
quoted,  with  approval,  from  Walker  v.  New 
Mex.  &  S.  P.  R.  Co.,  165  U.  S.  593,  17  Sup. 
Ct  421,  41  L.  Bd.  837,  the  following  lan- 
guage: 

"One  is  under  no  obligation  to  receive  from 
the  other  the  flow  of  any  surface  water,  but  may, 
in  the  ordinary  prosecution  of  his  business  and 
in  the  improvement  of  his  premises,  by  embank- 
ments or  otherwise,  prevent  any  portion  of  the 
surface  water  commg  from  such  upper  prem- 
ises." 

[2,  S]  Plaintiff  In  his  argument  seems  to 
concede  the  above  proposition,  but  seeks  to . 


distinguish  and  modify  it  in  this  case,  be- 
cause he  says  the  obstruction  placed  by  de- 
fendant upon  his  premises  Impounds  the  wa- 
ter upon  the  manure  and  other  unsanitary 
matter  on  his  ground,  and  thereby  makes  it 
unhealthful.  In  other  words,  if  the  effect  of 
defendant's  act  in  building  an  embankment 
were  to  Impound  only  the  clear  pure  surface 
water,  the  defendant  would  be  conceded  as 
acting  within  his  rights,  but  since,  by  act  of 
plaintiff,  the  surface  waters  will  become 
filthy  and  unwholesome,  he  would  have  the 
lower  premises  of  the  defendant  burdened 
with  the  duty  of  permitting  them  to  flow 
freely  over  the  latter's  premises.  The  evi- 
dence taken  in  the  case  Is  not  made  a  part 
of  the  record ;  the  plaintiff  choosing  to  rely 
upon  the  findings  as  made  by  the  court.  The 
two  findings  above  quoted,  of  course,  must  be 
treated  as  true  and  fully  supported  by  the 
evldenc&  The  fact,  therefore,  Is  that  the — 
"plaintiff  has  permitted  manure  and  other  filth 
to  accumulate  in  said  corral  and  to  fall  onto 
said  lot  18  of  defendant  and  onto  his  said  walk, 
and  to  be  washed  by  the  rains  onto  said  walk 
and  property  of  the  defendant" 

Before  the  plaintiff  would  be  entitled  to 
the  extraordinary  relief  asked  for,  he  should 
clearly  show  from  his  complaint  that  he  him- 
self Is  free  from  fault;  that  his  own  bands 
are  clean. 

Judgment  is  afllrmed. 

FRANKLIN  and  CUNNINGHAM,  33.,  con- 
cur. 


STATE  V.  DOWNEN.    (No.  1477.) 
(Supreme  Court  of  Arizona.    Nov.  17,  1916.) 

Appeai,  and  Ebbob  «=»36  —  Jubisdiotion — 
Amount— "Validity  of  a  Tax,  Impost,  As- 
sessment, Toll,  Municipal  Pink,  oa  Stat- 
ute." 

Under  Const,  art.  6,  i  4,  providing  that  the 
Supreme  Court's  appellate  jurisdiction  shall  not 
extend  to  civil  actions  at  law  for  recovery  of 
money,  where  the  original  amount  in  contro- 
versy does  not  exceed  the  sum  of  $200,  unless 
the  action  involves  the  "validity  of  a  tax,  im- 
post, assessment,  toll,  municipal  fine,  or  stat- 
ute," the  last  term  refers  to  the  power  to  impose 
the  tax,  or  the  power  of  the  Legislature  to  enact 
the  statute  involved,  and  not  to  the  construc- 
tion of  a  concededly  valid  statute  by  which  the 
tax  is  imposed,  so  that,  in  a  civil  action  by  the 
state,  under  Civ.  Code  1913,  par.  3616,  to  en- 
force the  collection  of  the  Ucense  tax  of  |10  per 
quarter  imposed  by  paragraph  3690  on  each  pro- 
prietor of  a  billiard  table,  where  the  validity  of 
the  statute  was  conceded,  and  the  controversy 
was  whether  the  tax  reqmred  a  payment  of  $10 
a  qaarter  for  a  Ucense  to  run  a  pool  room,  or 
$10  a  quarter  for  each  of  six  tables  in  the  room, 
and  where  license  fee  for  three  quarters  of  a 
year  was  sued  for,  and  defendant  tendered  $10 
per  quarter  fee,  the  actual  amount  in  contro- 
versy was  $160,  and  the  state's  appeal  will  be 
dismissed  on  the  court's  own  motion  for  want 
of  jurisdiction. 

[IJd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {§  114r-116,  175;  Dec.  Dig. 
«=>36.] 

Appeal  from  Superior  Court,  Oraham  Coun- 
ty;   A.  G.  McAllster,  Judge. 
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Action  bj  the  State  of  Arizona  against 
George  T.  Downen.  Judgment  for  defendant, 
and  the  State  appeals.     Dismissed. 

John  McGowan,  Co.  Atty.,  of  Safford,  and 
WUey  E.  Jones,  Atty.  Gen.,  and  Leslie  C. 
Hardy  and  George  W.  Harben,  Asst.  Attys. 
Gen.,  for  the  State.  Stratton  &  Lynch,  of 
SafTord,  for  apitellee. 

CUNNINGHAM,  J,  The  appellant  seeks 
by  this  appeal  to  have  this,  court  review  a 
Judgment)  of  the  lower  court  based  upon  the 
following  facts  and  conclusions  of  law: 

The  appellee  Is  the  proprietor  of  a  billiard 
hall,  and  Is  the  keeper  of  six  bUllard  and 
pool  tables,  all  kept  In  the  same  hall  or  room, 
for  playing  pool  and  billiards.  He  charges 
money  for  the  use  of  said  tables  In  playing 
games  thereon.  During  the  period  from  June 
30, 1914,  to  the  date  of  the  judgment,  March 
20,  1915,  appellant  has  paid  to  the  county  of 
Graham  no  license  or  other  tax  on  any  of 
said  tables,  though  he  tendered  $20  in  pay- 
ment of  the  license  for  the  last  two  quarters 
of  the  year  1914,  and  this  tender  was  refused. 

"  •  »  •  From  the  foregoing  findings  the 
court  draws  the  legal  conclusion  that  the  plain- 
tiff is  entitled  to  judgment  against  the  defendant 
for  the  sum  of  $20,  being  the  statutory  Ucense 
tax 'of  $10  per  quarter  for  the  last  two  quar- 
ters of  the  year  1914,  on  and  for  such  use  of 
said  six  tables,  in  accordance  with  the  require- 
ments of  paragraph  3590,  Revised  Statutes  of 
1913,  CivU  Code.  Therefore  it  is  considered 
and  adjudged  that  plaintiff  do  have  and 
recover  of  and  from  defendant  $20,  without 
costs.    •    •    •" 

The  complaint  alleges  that  the  defendant 
Is  the  proprietor  and  keeper  of  six  billiard 
tables  or  pool  tables  for  the  use  of  which  he 
regularly  charges  money — 
"and  he  has  paid  to  said  county  no  license  tax 
whatever  since  said  30th  day  of  June.  1914, 
for  or  on  any  of  said  tables.  •  *  *  And  de- 
fendant now  owes  said  county,  and  should  forth- 
with pay  to  its  sheriff,  the  sum  of  $180  as  li- 
cense taxes  for  and  on  said  six  tables.  •  •  • 
Wherefore  plaintiff  demands  judgment  against 
defendant  for  the  snm  of  $180  and  costs  of  this 
action." 

The  defendant  answered,  denying  general- 
ly the  allegations  of  the  complaint,  and  spe- 
cially alleged  that  before  the  commencement 
of  the  action — 

"to  wit,  on  the  9th'  day  of  January,  1015, 
*  •  ♦  this  defendant  tendered  to  T.  G.  Al- 
ger, sheriff  of  the  county  of  Graham,  state  of 
Arizona,  as  the  representative  of  the  plaintiff 
herein,  the  full  amount  due  to  it,  to  wit,  the  sum 
of  twenty  and  oo/ioo  dollars,  in  payment  and 
satisfaction  of  the  alleged  claim  and  license 
tax  sued  for  In  this  action." 

He  further  alleges  that  the  amount  tender- 
ed Is  brought  Into  court,  and  prays  that  the 
plaintiff  be  required  to  take  said  money  In 
full  settlement  of  its  claim,  and  that  defend- 
ant recover  costs. 

The  controversy  Involves  the  construction 
of  paragraph  3590,  Civil  Code  1913,  reading 
as  follows: 

"Each  proprietor  or  keeper  of  a  billiard  table 
for  the  use  of  which,  or  for  playing  upon  which, 
any  charge  of  any  kind  is  made,  shaU  pay  a  li- 


cense tax  of  ten  doUara  per  quarter,  and  for 
each  ninepin  or  tenpin  howling  alley  or  any 
similar  device,  not  kept  exclnsivelT  for  family 
use,  ten  dollars  per  quarter,  and  no  license 
shall  be  granted  for  less  than  three  months  for 
any  such  table  or  alley." 

The  action  Is  prosecuted  In  the  name  of 
the  state,  by  the  county  attorney  of  Graham 
county,  to  «iforce  the  collection  of  the  li- 
cense, under  the  authority  of  paragraph  3616, 
Civil  Code  1913.  Tlie  county  attorney  insists 
that  paragraph  3590,  supra,  must  be  constm- 
ed  as  requiring  a  license  tax  of  $10  per  quar- 
ter to  be  paid  by  the  ovnier  upon  each  bil- 
liard or  pool  table  kept  by  him,  for  the  use 
of  which  anything  of  value  Is  charged,  and 
therefore  the  appellee  Is  liable  to  pay  $10  per 
quarter  for  two  quarters  of  the  year  1914  on 
each  of  his  six  tables,  or  to  pay  $120  for  the 
last  two  quarters  of  the  year  1914,  and  $00 
for  the  first  quarter  of  the  year  1915,  a  total 
sum  of  $180  license  tax  for  the  three  quar- 
ters mentioned.  The  appellee  contends  that 
the  statute  should  be  construed  as  requiring 
him  to  pay  $10  per  quarter  as  a  license  to 
operate  a  pool  or  billiard  table  business,  with- 
ont  regard  to  the  number  of  tables  used  In 
such  business. 

The  controversy  Is  over  the  meaning  to  be 
given  to  the  statute — the  pr<^per  construc- 
tion of  the  statute.  Neither  party  attacks 
the  validity  of  the  statute,  but  both  parties 
assume  the  statute  Is  a  vaUd  enactment,  and 
as  such  Is  binding  to  some  extent ;  but  they 
have  differed  as  to  the  amount  of  license  tax 
the  statnte  requires  the  license  tax  col- 
lector to  collect,  and  the  proprietor  or  keep- 
er of  the  pool  or  billiard  tables  to  pay  when 
he  keeps  more  than  one  such  table.  T^e  ap- 
pellant contends  that  when,  as  here,  six 
tables  are  kept,  a  license  tax  of  $180  is  pay- 
able for  three  quarters  of  a  year,  and  a  Judg- 
ment for  that  sum  Is  demanded.  The  appel- 
lee contends  that  he  as  such  keeper  is  re- 
quired to  pay  $10  per  quarter,  and  that  he 
tendered  $20  In  payment  of  said  Ucense  tax 
for  the  last  two  quarters  of  the  year  1914, 
and  therefore  he  Is  Uable  for  only  $20  license 
tax,  and  the  lower  court  so  held. 

Clearly  the  original  amount  in  controversy 
Is  $180  in  any  event  The  actual  amount  In 
controversy  Is  $160,  because  the  defendant 
appellee  never  denied  owing  $20  as  a  license 
tax  for  two  quarters.  This  court  has  appel- 
late jurisdiction — 

"in  all  actions  and  proceedings,  bnt  its  aiipellate 
jurisdiction  shall  not  extend  to  civil  actions  at 
law  for  recovery  of  money  or  personal  proper^ 
where  the  original  amount  in  controversy,  or 
the  value  of  the  property,  does  not  exceed  the 
sum  of  two  hundred  dollars,  unless  the  action 
involves  the  validity  of  a  tax,  impost,  assess- 
ment, toll,  municipal  fine,  or  statute."  Section 
4,  article  6,  State  Constitution. 

The  "validity  of  a  tax.  Impost,  assessment, 
toll,  municipal  fine,  or  statute,"  as  used  In 
the  Constitution,  has  reference  to  the  power 
to  Impose  the  tax,  impost,  assessment,  toll, 
or  fine,  or  the  power  of  the  Leglslatuie  to 
enact  the  statute  Involved,  and  has  no  refer- 
ence to  the  construction  of  a  concededly  val- 
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id  lav  or  statute  by  which  the  tax,  impost, 
assessment,  toll,  or  fine  is  Imposed.  Balti- 
more &  Potomac  B.  R.  Cow  V.  Hopkins,  130 
U.  a.  210,  9  Sup.  Ct  603,  32  li.  Ed.  908;  Doty 
V.  Krutz,  13  Wash.  169,  43  Pac.  17;  Stand- 
ard OU  Oo.  V.  Angevine,  60  Kan.  167,  66 
Paa  879.  TUs  Is  a  civil  action  at  law  for 
the  recovery  of  money,  where  the  original 
amount  in  controversy  does  not  exceed  the 
snm  of  1200,  and  the  action  does  not  inv<dve 
the  validity  of  a  tax.  Impost,  assessment,  toll, 
municipal  flne,  nor  statute.  This  court  has 
no  Jurisdiction  under  the  constltutlimal  in- 
hibition, supra,  to  entertain  the  appeal. 

For  that  reason,  this  court,  of  its  own  mo- 
tion, recognizes  the  want  of  Jurisdiction  In 
this  case  (11  Cyc.  701,  3),  and  orders  that 
the  appeal  be  and  the  same  hereby  is  dis- 
missed. 

Dismissed. 

ROSS,  O.  J.,  and  rRAI^KMN,  X,  concur. 


MERRIUi  V.  WHEEIiBB,  Sheriff. 

(No.  1471.) 

(Supreme  Oourt  of  Arizona.    Nov.  17,  1915.) 

1.  Affxai.  and  Bbbob  <S=>110  —  Decisions 

AFPBAI.ABLB — OBDEB  OKANTINO  NbW  TBIAL. 

Under  the  express  proviaiona  of  Giv.  Code 
191S,  par.  1227,  subd.  2.  an  appeal  may  be  tak- 
en from  an  order  granting  a  motion  for  a  new 
trial. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  740-748;  Dec.  Dig.  «=> 
110.] 

2.  Apfeai,  and   Ebbob  <S=>773— Bbibfb— Rb- 

VXBSAL  fob  FAILUBE   TO   FlLE. 

Where,  on  appeal  from  an  order  granting 
a  new  trial,  appellant  filed  a  very  comprehensive 
brief,  giving  manjr  reasons  why  the  order  was 
erroneous  and  citing  many  authorities  in  sup- 
port thereof,  requiring  much  industry  and  in- 
dependent research  to  refute  his  position,  if  it 
could  be  refuted  at  all,  but  the  appellee,  aside 
from  objecting  to  the  court's  jurisdiction,  nei- 
ther filed  a  brief  nor  made  any  argument  on  the 
merits,  he  confessed  the  errors  assigned  by  ap- 
pellant, and  the  order  would  be  reversed  under 
Civ.  Code  1913,  par.  1266,  providing  that,  If  the 
appellee  fail  to  serve  and  file  a  brief,  the  court 
may_  proceed  to  determine  the  case  upon  the 
merits  or  reverse  the  judgment  or  order  appeal- 
ed from  without  such  determination. 

[EA.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §|  3104,  8108-3110;  Dec. 
Dig.  «=>773.] 

Appeal  from  Superior  Court,  Cochise  Coun- 
ty; Alfred  C.  Lock  wood.  Judge. 

Action  by  M.  H.  Merrill  against  Harry  C. 
Wheeler,  Sheriff  of  Cochise  County,  Ariz. 
Frmn  an  order  granting  a  new  trial,  plaintlfT 
appeals.  Reversed  and  remanded,  with  di- 
rections. 

Jobn  O.  Onng"!,  of  Wlllcox,  for  appellant 
lorman  H.  Hays,  of  Wlllcox,  for  appellee. 

FRANKLIN,  X  An  action  on  a  money 
demand  wag  brou^t  In  the  superior  court  of 
Cochise  county  by  the  Gleeson's  Cash  Store, 
a  corporation,  against  M.  H.  Merrill,  the  ax>- 


pellant  herein.  By  virtue  of  a  writ  of  at- 
tachment in  said  action,  the  sheriff  of  Co- 
chise county  levied  upon,  and  obtained  the 
custody  of  certain  personal  property  of  the 
said  Merrill,  to  wit,  a  stallion.  While  the 
animal  was  In  the  custody  of  the  sheriff  un- 
der the  writ  of  attachment,  it  got  sick  and 
died.  The  present  action  by  M.  H.  Merrill, 
as  plaintiff,  against  Harry  C.  Wheeler,  sher- 
iff of  Cochise  county,  Ariz.,  defendant,  is 
grounded  on  the  alleged  negligence  of  the 
sheriff  in  keeping  said  stallion  while  in  his 
custody  under  the  said  writ  of  attachment, 
and  by  reason  of  which  said  negligence  the 
animal  was  lost  to  the  said  Merrill,  to  bis 
damage  in  the  sum  of  $1,250.  The  cause  was 
tried  to  a  Jury,  which  rendered  a  verdict  in 
favor  of  the  plaintiff  In  the  sum  of  $025, 
upon  which  verdict  the  Judgment  of  the  court 
was  entered  against  the  sheriff,  Harry  C. 
Wheeler,  the  appellee  herein.  The  appellee 
moved  for  a  new  trial  in  said  action,  which 
was  granted  by  the  court 

[1]  The  appeal  here  is  from  the  order 
granting  the  motion  for  a  new  trial.  The  ap- 
pellee appears  In  this  court  and  asks  that 
said  appeal  be  dismissed  for  want  of  Juris- 
diction, the  ground  of  said  objection  being 
that  an  order  granting  a  motion  for  a  new 
trial  is  not  an  appealable  order.  To  sustain 
this  contention,  the  appellee  invokes  the  de- 
cisions of  this  court  on  the  provisions  of  the 
Revised  Statutes  of  Arizona  of  1887  and 
1901,  respectively,  regulating  the  right  of 
appeaL  Under  those  statutes  it  has  been 
held  that  the  right  of  appeal  is  limited  to 
the  final  Judgment,  but  such  decisions  have 
no  application  here.  By  the  provisions  of 
paragraph  1227,  OvU  Code  1913,  subd.  2, 
there  Is  given  a  direct  appeal  from  an  order 
granting  a  motion  for  a  new  trial,  and  this 
direct  appeal  is  given  Independent  of  any  ap- 
peal from  a  final  Judgment  entered  in  the 
action.  There  being  no  merit  in  the  objection 
this  court  heretofore,  on  July  7,  1915,  Alter- 
ed an  order  denying  the  motion  to  dlsmips 
the  appeal. 

[J]  The  appellant  has  filed  a  very  com- 
prehensive brief  herein,  giving  many  reasons 
why  the  order  of  the  court  in  granting  a  new 
trial  is  erroneous,  citing  many  authorities  in 
support  thereof.  This  brief  would  require 
much  industry  and  independ«it  research  to 
refute  the  XMsition  taken  by  the  appellant, 
if  it  can  be  refuted  at  all.  The  appellee  has 
limited  his  appearance  to  an  objection  to 
the  Jurisdiction  of  the  court  to  entertain  the 
appeal,  and  has  not  filed  a  brief  nor  made 
any  argument  on  the  merits  of  the  case. 
Thus  we  are  entirely  without  any  assistance 
from  the  appellee  in  the  matter  so  far  as  the 
merits  of  the  case  are  concerned.  We  must 
therefore  conclude  that  his  attitude  is  a  con- 
fession of  the  error  assigned  by  the  appel- 
lant 

We  think  it  proper  under  paragraph  1266, 
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Civil  Oode  191S,  to  reverse  tbe  order  of  tbe 
superior  court  granting  a  new  trlaL  Tbe 
order  of  the  superior  court  granting  a  new 
trial  is  reversed,  and  tbe  case  is  remanded, 
wltb  directions  to  vacate  tbe  order  granting 
tbe  new  trial,  and  deny  tbe  motion  for  a  new 
trial,  taking  such  furtber  proceedings  as  tbe 
law  may  direct 

ROSS,  C.  J.,  and  CUNNINGHAM,  J.,  con- 
cur. 


HARBRTOGB  et  ui.  v.  SIX  POINTS  LtJM- 

BBR  CO.     (No.  1482.) 
(Supreme  Court  of  Arizona.     Nov.  17,  1915.) 

1.  Mechanics'    Liens   <g=>277— Proceedings 
TO  Fobeclose— Vabiance. 

Civ.  Code  1913,  i^ar.  3639,  provides  for  liens 
for  labor  and  materials  furnished  In  the  con- 
struction or  repair  of  buildings,  whether  the 
work  was  done  or  articles  furmshed  at  the  in- 
stance of  the  owner  or  his  agent,  and  declares 
that  every  contractor  shall  be  the  agent  of  the 
owner,  and  the  owner  shall  be  liable  for  the  rea- 
sonable value  of  labor  or  materials  furnished 
to  an  agent.  The  complaint,  seeking  to  fore- 
close a  materialman's  lien,  averred  that  the  con- 
tract price  and  reasonable  value  of  materials 
furnished  under  an  express  contract  was  a  given 
sum.  Held  that,  as  the  lien  is  for  only  tbe  rea- 
sonable value  of  the  materials  furnished,  recov- 
ery might  be  had  on  proof  of  their  reasonable 
value,  without  proof  of  an  express  contract. 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Liens,  Cent.  Dig.  §{  646-554;  Dec.  Dig.  <3=» 
277.] 

2.  Mechanics'   Liens  €s>304— Entobcbmsnt 
— rjght  of  llxnholdbb. 

Civ.  Code  1913,  ^ar.  3639,  which  is  part 
of  title  29,  c  2,  providing  for  mechanics'  liens 
and  their  enforcement,  declares  that  the  con- 
tractor shall  be  held  to  be  the  agent  of  the  own- 
er and  that  the  owner  shall  be  liable  for  the  rea- 
sonable value  of  labor  and  materials  furnished 
to  an  agent.  Held,  that  a  materialman,  while 
entitled  to  a  lieu  for  the  reasonable  value  of  the 
property  furnished,  is  not  entitled  to  a  personal 
judgment  against  the  owner  for  the  contract 
price. 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Liens,  Cent.  Dig.  SS  632-636;  Dec  Dig.  «=> 
804.] 

•Appeal  from  Superior  Court,  Marlcoiw 
County ;  J.  C.  Pbilllpa,  Judge. 

Action  by  the  Six  Points  Lumber  Compa- 
ny against  D.  F.  Harbridge  and  others. 
From  a  judgment  for  plaintiff,  defendants 
Harbridge  appeal.     Modified  and  affirmed. 

Klbbey,  Bennett  &  Bennett,  of  Phoenix,  for 
appellants.  Armstrong  &  Lewis  and  R.  L. 
Morgan,  all  of  Phoenix,  for  appellee. 

FRANKLIN,  X  Six  Points  Lumber  Com- 
pany, a  corporation,  tbe  appellee  here,  was 
plaintiff  In  the  superior  court  J.  R.  Jones, 
D.  F.  Harbridge,  Cora  B.  Harbridge,  and  H. 
W.  Ryder  were  defendants  In  the  superior 
court  The  said  J.  R.  Jones  and  H.  W.  Ry- 
der appear  to  have  made  no  defense  to  the 
action  and  are  not  concerned  In  this  appeal. 
The  said  D.  F.  Harbridge  and  Cora  B.  Har- 
bridge are  the  appellants.    They  are  husband 


and  wife  and  the  ownetB  of  certain  lots  In 
the  dty  of  Phcenlx  The  busband,  D.  F. 
Harbridge,  entered  into  a  contract  wltb  said 
J.  B.  Jones  for  tbe  construction  of  a  build- 
ing upon  the  said  lots.  The  appellee.  Six 
Points  Lumber  Company,  furnished  to  the 
said  contractor,  J.  R.  Jones,  certain  materi- 
als which  were  used  in  the  construction  of 
the  building,  and  the  balance  of  the  par- 
chase  price  of  said  materials,  amounting  to 
$1,276.61,  remaining  unpaid,  the  appellee  filed 
in  the  recorder's  office  and  served  upon  the 
appellants  a  notice  or  claim  of  lien  upon  the 
property  described. 

The  evidence  does  not  show  that  any  of 
the  materials  were  furnished  at  the  instance 
and  request  of  the  owners  of  the  property; 
In  other  words,  that  there  were  no  contrac- 
tual relations  whatever  between  the  owners 
of  the  property  and  the  materialman,  and 
no  responsibility  on  ttaelr  part  for  tbe  debt 
incurred,  other  than  such  responsibility  as 
Is  fixed  by  law  In  mnirtTig  the  contractor,  J. 
R.  Jones,  their  statutory  agent  in  the  prem- 
ises. The  plalntlfTs  complaint  asked  for  a 
foreclosure  of  the  lien,  and  also  demanded  a 
personal  Judgment  against  the  owners  of 
the  property  and  the  contractor  for  the 
amount  claimed.  The  case  was  tried  to  a 
Jury,  which  returned  a  verdict  in  the  sum  of 
$1,050  against  tbe  contractor,  J.  R.  Jones, 
and  the  appellants,  D.  F.  Harbridge  and 
Cora  B.  Harbridge.  Judgment  was  thereup- 
on entered  against  said  contractor  and  tbe 
appellants,  together  wltb  a  foreclosure  of  the 
lien  against  tbe  property  described. 

Krror  la  assigned  on  tbe  refusal  of  the 
court  to  give  the  following  Instruction  re- 
quested by  appellants,  to  wit: 

"The  Jury  are  instructed  that  tbe  complaint 
in  this  case  is  founded  upon  an  alleged  express 
contract  entered  into  between  the  plaintiS,  the 
Six  Points  Lumber  Company,  and  J.  R.  Jones, 
under  and  by  which  the  plaintiff  agreed  to  fur- 
nish the  necessary  lumber,  materials,  and  sup- 
plies to  be  used  m  the  construction  of  a  dwel- 
ling house,  improvement  and  structure  at  an 
agreed  price  and  of  the  reasonable  value  of  $2.- 
040.66  for  csBh.  Tbe  plaintiff  has  not  intro- 
duce any  evidence  whatever  of  an  express  con- 
tract between  plaintiff  and  defendant  J.  K. 
Jones,  and  there  is  therefore  no  evidence  in  this 
case  which  would  support  a  judgment  for  the 
plaintiff,  and  you  are  instructed  to  find  a  verdict 
for  the  defendant" 

It  Is  also  assigned  as  error  that  the  Judg- 
ment of  the  superiot  court  is  erroneous  in 
this:  That  there  is  no  evidence  whatever 
showing  any  personal  liability  on  the  part  of 
the  owners  of  the  property  for  the  debt  in- 
curred by  the  contractor,  Jones,  and  that 
there  Is  no  authority  in  law  to  render  a  per- 
sonal Judgment  against  a  party  wlio  la  not 
personally  liable,  in  addition  to  a  Judgment 
foreclosing  the  lien,  under  the  statutes  re- 
lating to  mechanics'  liens. 

The  foregoing  in  substance  present  tbe  er- 
rors relied  upon  to  reverse  the  Judgment 
There  is  in  addition  tbe  somewhat  general 
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assignment  that  tbe  evidence  Is  insufficient 
to  support  tbe  verdict  and  Judgment  There 
is  also  some  argument  In  the  briefs  relating 
to  the  insufficiency  of  the  appellee's  claim  of 
lien.  Vigorous  objections  were  made  on  the 
trial  to  the  introduction  in  evidence  of  the 
claim  of  lien.  The  court  admitted  the  claim 
of  Hen  in  evidence,  however,  and  as  no  er- 
ror has  been  assigned  as  to  the  ruling  of  the 
court  in  this  behalf,  the  insufficiency  of  the 
daim  of  lien  is  not  here  presented. 

[1]  It  is  therefore  apparent  under  appel- 
lants' first  assignment  of  error  that  we  are 
not  called  ui>ou  for  a  construction  of  the 
claim  of  Uen  as  tested  by  the  statutes  au- 
thorizing it,  but  we  are  confronted  with  this 
question  whether  there  be  a  fatal  variance 
between  the  allegations  of  the  complaint  that 
an  express  contract  existed  between  the  con- 
tractor and  the  materialman  and  the  proof 
offered  to  sustain  such  allegation.  This  quar- 
rel is  not  related  to  an  alleged  variance  be- 
tween the  lien  statement  and  the  complaint, 
or  between  the  claim  of  lien  and  the  proof. 
The  complaint  recites  in  paragraph  V  there- 
of as  foUows: 

"That  on  or  about  the  25th  day  of  September, 
1913,  the  said  plaintiff  entered  mto  an  express 
contract  with  the  said  defendant  J.  R.  Jones, 
ander  and  by  which  the  said  plaintiff  agreed  to 
furnish  the  necessary  lamber,  materials,  and 
supplies  to  be  nsed  in  the  construction  of  the 
said  dwelling  booae,  improvement,  and  stracture, 
at  the  agreed  price  and  of  the  reasonable  valne 
of  two  thousand  fort^  and  "'/loo  dollars  (?2,- 
040.66),  for  cash,  which  said  contract  was  an 
oral  contract  That  said  plaintiff  commenced 
to  fnmish  said  lumber,  materials,  and  supplies 
to  said  defendant  J.  R.  Jones,  for  the  purposes 
aforesaid,  on  the  26th  day  of  September,  1913, 
and  completed  the  furnishing  of  said  materials 
under  and  in  pursuance  of  said  contract  on  the 
7th  day  of  January,  1914,  all  of  which  materials 
were  used  in  the  construction  of  said  dwelling 
house,  and  that  said  plaintiff  has  in  all  respects 
fully  kept  and  performed  its  said  agreement 
That  the  average  due  date  of  the  account  for 
■aid  lumber  and  materials  so  furnished  as  afore- 
said is  November  15,  1913.  That  by  credit  for 
materials  returned,  and  by  cash,  the  sum  of 
seven  hundred  sixty-four  dollars  ($764.00)  has 
been  paid  on  aoooont  of  said  contract  price, 
and  that  there  is  still  due  and  owing  to  the  said 
plaintiff,  from  the  said  defendant  J.  R.  Jones, 
tor  said  materials,  over  and  above  all  just  and 
lawful  payments,  offsets,  and  credits,  the  sum 
of  one  thousand  two  hundred  seventy-six  and 
*°/ioo  dollars  ($14276.66),  and  that  said  de- 
fendant J.  R.  Jones  has  not,  nor  has  any  one 
for  him,  paid  to  the  plaintifF  the  said  sum  of  one 
thousand  two  hundred  seventy-six  and  *°/ioo 
dollars  ($1,276.66),  nor  any  part  thereof,  and 
is  now  Justly  indebted  to  said  plalntifT  in  said 
sum." 

In  determining  whether  or  not  any  fatal 
variance  exists  in  this  particular,  we  must 
not  overlook  paragraph  3639,  dvU  (Tode  1913, 
which  is  as  follows: 

"3630.  Every  person,  firm  or  corporation  who 
may  labor  or  furnish  materials,  machinery,  fix- 
tnres  or  tools  to  be  nsed  in  the  construction,  al- 
teration, erection,  repair  or  completion  of  any 
building  or  other  structure  or  improvement 
whatever  shall  have  a  lien  on  such  house,  build- 
ing, structure  or  imjjrovements  for  the  work  or 
labor  done  or  materials,  machinery,  fixtures  or 
tools  furnished,  whether  said  work  was  done  or 


articles  furnished  at  the  instance  of  the  owner 
of  the  building,  or  improvement,  or  his  agent 
The  lien  herein  provided  shall  extend  to  the  lot 
or  lots  of  land  necessarily  connected  with  the 
building,  structure  or  improvement  made  or 
erected;  and  every  contractor,  subcontractor, 
architect  builder  or  other  person  having  charge 
or  control  of  the  construction,  alteration,  or 
repair,  either  in  whole  or  in  part,  of  any  build- 
ing or  other  structure  or  improvement,  shall 
be  held  to  be  the  agent  of  the  owner  for  the 

Surposes  of  this  chapter,  and  the  owner  shall 
i  liable,  under  the  terms  hereof,  for  the  rea- 
sonable value  of  labor  or  materials  furnished  to 
an  agent" 

Under  this  statute  it  will  be  seen  that  the 
important  matter  so  far  as  the  owner  is  con- 
cerned is  this:  Did  the  materialman  furnish 
to  his  statutory  agent  material  to  be  used 
in  the  construction  of  bis  building?  If  so, 
the  liability  of  the  owner  is  not  measured  by 
any  contract  between  the  materialman  and 
the  contractor,  but  is  expressly  limited,  by 
the  statute,  to  the  reasonable  value  of  the 
materials  so  furnished.  The  contractor  may 
agree  to  pay  an  excessive  price  for  the  ma- 
terials furnished,  but  that  is  a  matter  solely 
to  be  adjusted  between  the  materialman  and 
the  contractor.  The  owner  is  fully  protected, 
for  if  the  furnisher  of  the  material  be  not 
paid,  and  brings  an  action  for  the. foreclo- 
sure of  his  statutory  Uen,  the  measure  of  his 
recovery,  so  far  as  the  owner  of  the  property 
Is  concerned,  is  the  reasonable  value  of  the 
material  furnished  to  his  statutory  agent 
The  issue  in  this  respect  is  thus  confined 
within  definite  Umits.  If  the  liability  is  to 
be  measured  by  the  contract,  a  difTerent 
phase  might  perhaps  be  placed  upon  the 
pleading. 

But,  conceding  that  the  word  "express," 
when  measured  by  the  proof,  was  not  techni- 
cally accurate,  still  the  appellee  could  in  no 
wise  be  misled  or  surprised  by  its  use.  The 
measure  of  recovery,  so  far  as  the  owners 
of  the  property  are  concerned,  whether  the 
contract  between  the  materialman  and  the 
contractor  be  either  express  or  Implied,  is 
limited  to  the  reasonable  value  of  the  mate- 
rials furnished..  The  evidence  is  ample  that 
materials  of  the  reasonable  value  of  $1,050, 
as  found  by  the  verdict  of  the  Jury,  were  fur- 
nished to  be  used  in  the  building  of  the  ap- 
pellants by  the  appellee  at  the  instance  and 
request  of  the  contractor,  and  there  is  no 
basis  in  the  evidence  that  such  materials  so 
furnished  were  not  actually  incorporated  In 
the  building.  The  complaint  herein  alleged 
that  the  plaintiff  entered  into  an  express 
contract  with  the  contractor,  Jones,  by  which 
it  agreed  to  furnish  the  necessary  building 
materials  to  be  used  in  the  construction  of 
the  building  "at  the  agreed  price  and  of  the 
reasonable  value.  •  •  • "  If  It  be  grant- 
ed that  the  pleading  is  uncertain  as  to  wheth- 
er the  plaintiff  relied  upon  an  express  or  an 
implied  contract,  and  was  subject  to  a  special 
demurrer,  or  a  motion  to  make  it  more  defi- 
nite and  certain  in  this  particular,  it  would 
be  technical  In  the  extreme  under  the  facts 
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of  this  case  to  hold  the  variance  fatal  to  a 
recovery  because  the  pleading  alleged  an  ex- 
press contract  to  pay  the  reasonable  value 
of  the  materials  famished  vchen  the  proof 
only  showed  an  Implied  agreement  to  pay  the 
reasonable  value  thereof.  In  Star  M.  &  L. 
Co.  V.  Porter,  4  Cal.  App.  470,  88  Pac  497, 
it  was  said: 

"The  notice  is,  indeed,  incorrect  in  statlnK  fts 
one  of  the  terms  of  the  contract  that  the  ckiim 
was  based  upon  a  quantum  meruit,  instead  of 
upon  a  special  promise  to  pay  a  fixed  amount; 
and  this  doubtless  as  a  matter  of  pleading  would 
constitute  at  common  law  a  material  variance, 
though  hardly  under  existing  practice.  Code 
Civ.  Proc.  S  469.  But,  as  we  have  already  said, 
the  technical  doctrine  of  variance  has  no  ap- 
plication to  a  notice  of  lien,  where  all  that  is 
required  is  that  the  statement  of  the  terms  of 
the  contract  shall  be  substantially  true.  There 
are,  indeed,  many  cases  cited  by  the  appellant, 
and  other  cases,  which  might  be  conceived  to 
hold  the  contrary  doctrine.  Beed  v.  Norton,  99 
Cal.  619,  34  Pac.  333 ;  Palmer  v.  Lavigne,  104 
Cal.  34,  37  Pac  775;  Santa  Monica  L.  ■& 
M.  Co.  V.  Hege,  119  Cal.  380,  51  Pac.  555; 
Wilson  V.  Nugent,  125  Cal.  283,  57  Pac.  1008; 
Malone  v.  Big  Flat  Gravel  M.  Co.,  76  Cal.  580, 
18  Pac.  772.  But  these,  or  most  of  them,  are 
distinguished  from  the  present  case,  in  that  it 
did  not  appear  that  the  fixed  price  stated  was 
the  market  price.  In  the  absence  of  this  fact, 
the  statement  would  be  substantially  false,  and 
might  mislead  the  owner  to  his  prejudice.  But, 
where  the  fact  appears,  no  injury  can  result 
to  the  owner;  nor  can  the  misstatement  be  re- 
garded as  material." 

See,  also,  Lucas  v.  Rea,  10  Cal.  App.  041, 
640,  647,  102  Pac.  822 ;  Id.,  7  Cal.  Unrep.  363, 
101  Pac.  537;  Barrett-HIeks  Co.  v.  Glas,  14 
Cal.  App.  289,  111  Pac.  760,  764 ;  Wolfley  v. 
Hughes,  8  Ariz.  203,  71  Pac.  951. 

That  the  District  Court  of  Appeal  correctly 
distinguished  the  cases  In  the  Supreme  Court 
of  California  seems  to  have  been  acqiuiesced 
In  by  the  latter  court  in  denying  rehearings 
in  each  case;  but,  however  this  may  be,  It 
appears  to  ns  that  the  rule  laid  down  is  a 
just  and  reasonable  one.  There  is  no  fatal 
variance  between  the  allegations  of  the  com- 
plaint and  the  proof. 

[2]  Wie  shall  now  consider  whether  this 
is  a  case  in  which  the  appellee  was  entitled 
to  a  personal  judgment  against  the  appel- 
lants. This  action  is  brought  under  the  pro- 
visions of  chapter  2,  title  29,  Civil  Code  1913. 
The  aim  and  policy  of  this  act  is  obvious. 
Experience  has  shown  that  mechanics  and 
materialmen,  who  furnish  labor  and  mate- 
rials for  the  construction  of  buUdlngs,  are 
often  defrauded  by  insolvent  owners  and  dis- 
honest contractors.  Many  build  houses  on 
speculation,  and  after  the  labor  of  the  me- 
chanic and  the  materials  are  Incorporated 
into  them  the  owner  becomes  Insolvent,  and 
sells  the  buildings,  or  incumbers  them  with 
liens,  and  thus  one  portion  of  his  creditors 
are  paid  at  the  expense  of  the  labor  and 
property  of  others ;  or  the  solvent  owner,  who 
builds  by  the  agency  of  a  contractor,  pays 
his  price  and  receives  his  bnildlng,  without 
troubling  himself  to  inquire  what  has  been 
the  fate  of  those  whose  labor  or  materials 


have  constructed  It.  It  is  not  the  merit  of 
the  contractor  that  gives  rise  to  the  system, 
bnt  the  protection  of  those  who  might  be 
wronged  by  him,  if  the  owner  were  not  com- 
pelled to  take  care  of  their  interests. 

The  lien  provided  for  in  the  statute  is  not 
a  mere  derivative  cme,  by  which  the  pei^ 
former  of  labor  or  the  furnisher  of  material 
is  Enibstituted  to  the  lien  of  the  contractor 
for  the  unpaid  portion  of  the  price  stipulated 
in  his  contract ;  but  It  Is  an  Independent  and 
direct  lien,  given  to  all  who  should,  at  the 
instance  of  the  owner  or  liis  contractor 
(agent),  furnish  towards  the  completion  of 
the  work  either  labor  or  materials.  In 
Jones  V.  Great  Southern  FlreiHroof  Hotel  Ca, 
86  Fed.  370,  887,  30  O.  C.  A.  108,  125,  speak- 
ing of  an  Ohio  statnte,  it  is  said: 

"Such  statutes  rest  upon  the  principle  of  nat- 
ural justice,  which  lies  at  the  foundation  of  the 
many  liens  or  preferences  among  creditors  which 
we  have  cited  from  both  the  common  and  civil 
law.  It  is  true  that  a  lien  is  created  in  favor 
of  one  wiOi  whom  the  owner  has  no  direct  con- 
tractual relations.  But,  if  the  owner  makes 
the  contract  with  the  law  before  him,  the  law 
enters  into  and  becomes  a  part  of  the  contract 
The  legal  effect  of  the  contract  is  to  give  a  lien 
to  all  who,  at  the  instance  of  bis  contractor, 
shall  be  employed  to  furnish  labor  or  materials 
for  the  worK  which  he  has  let  out.  So  far  ss 
such  a  statnte  is  limited  to  future  contracts, 
it  cannot  be  said  to  impair  the  obligation  of  a 
contract.  If  the  law  be  subject  to  no  other 
objections,  It  impairs  no  contract,  for  all  there- 
after made  are  entered  into  upon  the  basis  of 
the  law." 

So,  when  a  person  enters  into  a  contract 
for  the  erection  of  a  building  on  his  land, 
this  law  enters  into  and  becomes  a  part  of 
the  contract.  He  knows  that  the  contractor 
is  his  agent,  and  clothed  with  the  statutory 
authority  to  bind  his  property  for  the  reason- 
able value  of  such  labor  and  of  such  material 
as  may  be  furnished  for  the  completion 
thereof.  If  the  owner  wishes  to  be  protect- 
ed, be  must  trouble  himself  to  inquire  what 
has  been  the  fate  of  those  whose  labor  and 
materials  have  constructed  the  Improvement 
before  he  pays  the  stipulated  price.  If  the 
owner  neglects  to  protect  the  laborer  or  ma- 
terialman, then  the  law  protects  him,  by 
giving  him  the  right  to  charge  the  particular 
property  impressed  by  his  labor  or  material 
with  the  payment  of  the  particular  debt  on 
account  of  which  improvem^it  It  arose.  But 
the  appellee  asserts  that  the  statute  goes 
farther  than  this,  and  that,  in  addition  to 
giving  the  right  to  charge  the  property  with 
the  payment  of  the  particular  debt,  it  gives 
the  right  to  a  personal  judgment  against  the 
owner  of  the  property  for  the  reasonable  val- 
ue of  the  labor  and  material  furnished  at 
the  instance  of  the  statutory  agent,  and  this 
though  there  be  no  contractual  relations 
whatever  existing  between  the  plalntill  and 
the  defendant  against  whom  the  personal 
Judgment  is  sought 

Authority  for  this  is  sought  in  the  provi- 
sions of  paragraph  3639,  ClvU  Code  1913, 
which  declares  that: 
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The  contractor  "shall  be  hdd  to  b«  the  agent 
of  the  owner  jor  the  purpose*  of  this  chapter, 
and  the  owner  shall  be  liable  under  the  termt 
hereof  for  the  reasonable  value  of  the  labor  and 
materials  furnished  to  an   agent." 

But  the  purposes  of  the  chapter  and  the 
terms  thereof  have  to  do  with  the  persons 
who  are  entitled  to,  and  the  means  and  man- 
ner for  the  establishment  and  enforcement 
of,  their  liens  upon  the  property  created  by 
I>erforming  labor  and  furnishing  materials 
therefor.  The  contractor  of  the  owner  la  also 
by  the  statute  constituted  the  agent  of  the 
owner  for  the  purposes  of  the  chapter,  but  the 
statute  does  not  constitute  the  contractor  the 
general  agent  of  the  owner  for  all  purposes. 
The  agency  thus  created  Is  a  special  one,  con- 
stituted for  a  particular  purpose  and  under  a 
limited  and  circumscribed  power.  Such  an 
agent,  Jnst  like  any  other  special  agent,  can- 
not bind  the  owner  beyond  his  authority. 
See  ntch  v.  Howltt,  32  Or.  396,  52  Paa  192. 
As  said  In  the  brief  for  the  appellants: 

"The  expressionB  'for  the  purposes  of  this 
chapter,'  and  'under  the  terms  hereof,'  limit  and 
qualify  the  nature  of  the  agency  thug  created, 
and  confine  it  to  the  establishment  of  liens  upon 
the  property  of  the  owner  which  has  been 
enhanced  in  value  by  the  labor  and  materials 
furnished  and  employed  in  the  improvement  of 
the  property." 

If  such  expressions  in  the  statute  are  to  be 
given  the  effect  contended  for  by  appellee, 
the  result  will  be  that  the  lienor  is  entitled 
to  establish  his  lien  upon  the  property  for 
the  full  contract  price  as  may  be  stipulated 
between  him  and  the  owner's  statutory  agent, 
which  in  the  absence  of  fraud  might  be  ever 
so  excessive,  but  that  the  personal  Judgment 
against  the  owner  must  be  limited  to  the 
reasonable  value  of  the  materials  furnished. 

Answering  appellants'  first  assignment  of 
error,  the  appellee  says: 

"Of  course,  where  an  owner  is  bound  to  pay 
the  contract  price  agreed  upon  between  the 
contractor  and  the  materialman  who  furnishes 
him  with  building  material,  it  is  absolutely  es- 
sential that  he  have  every  facility  for  investi- 
gating the  contract  and  examining  into  its  mer- 
its, bound  as  he  is  to  pay  that  contract  price. 
In  Arizona,  however,  under  the  express  provi- 
sion of  our  statute,  no  matter  what  the  contract 
price  may  be,  the  owner  is  absolutely  protected 
against  any  exorbitant  price  which  his  contrac- 
tor may  have  agreed  to  pay  for  materials,  for 
the  plain  and  simple  reason  that  the  owner  Is 
only  bound  in  the  case  of  the  subcontractor  or 
materialman  for  the  reasonable  value  of  the 
Ial>or  or  materials  furnished  to  an  agent.' " 

Thus  appellee's  position  with  reference  to 
the  first  assignment  of  error  is  destroyed, 
and  by  such  a  construction  of  the  statute  we 
must  conclude  that  whether  the  contract  was 
express  or  implied  is  a  matter  of  vital  im- 
portance to  the  owner  of  the  property,  and 
a  misstatement  in  this  particular  be  regard- 
ed as  material.  This  because  such  a  con- 
struction would  place  no  limitation  upon 
the  establishment  of  the  lien  npon  the  proper- 
ty, but  only  a  limitation  upon  the  peraonal 
obligation  of  the  owner  of  the  pr<^)erty.  No- 
where in  the  chapter  relating  to  the  liens  of 


mechanics,  laborers,  and  others  can  be  found 
any  provision  authorizing  a  personal  Judg- 
mait  against  the  owner  of  the  property,  in 
the  absence  of  a  showing  that  there  were 
<5ontractual  relations  existing  between  the 
plaintiff  and  the  defendant  against  whom  the 
personal  judgment  Is  sought.  There  must  be 
a  contractual  relation  ^tablished  between 
the  owner  of  the  property  on  wMch  a  lien  Is 
claimed  and  the  Uenor  to  support  a  person- 
al Judgment  against  the  owner  of  the  prop- 
erty in  an  action  for  the  foreclosure  of  the 
lien.  Albert!  v.  Moore,  20  Okl.  78,  93  Pac. 
543,  reported  In  14  L.  B.  A.  (N.  S.)  at  page 
1036,  with,  extended  note ;  Volker-Scgwcroft 
Lumber  Company,  36  Utah,  348,  103  Pac. 
970,  24  L.  B.  A.  (N.  S.)  321,  reported  In  Ann. 
Oas.  1912A  at  page  124,  with  extended  note. 
We  therefore  conclude,  under  the  fiicta  of 
this  case,  that  the  entry  of  a  personal  Judg- 
ment in  favor  of  the  plaintiff  and  against 
the  defendants  and  appellants,  D.  F.  Har- 
brldge  and  Ck)ra  B.  Harbridge,  is  erroneous. 
The  cause  is  reversed  and  remanded,  with 
directions  to  modify  the  same,  so  that  there 
wUl  be  no  personal  Judgment  against  the  de- 
f«idants  D.  F.  Harbridge  and  Cora  B.  Har- 
bridge, and,  as  so  modified,  the  said  Judg- 
ment is  in  all  things  affirmed.  Appellants  re- 
cover their  costs  on  appeal. 

BOSS,  O.  J.,  and  CUNNINGHAM,  J.,  con- 
car. 


PIPEB  V.  TATLOB.     (No.  1488.) 
(Supreme  Court  of  Arizona.    Nov.  17,  1915.) 

1.  Appeal  and  Ebkob  <S=»564r-<REC0BD— Pkb- 

FECTION. 

Civ.  Code  1913,  par.  603,  requires  the  tran- 
script to  be  filed  within  60  days  after  entry  of 
judgment,  or  within  such  additional  time  as 
may  be  stipulated  between  the  parties  or  allowed 
by  the  judge.  Held  that,  though  paragraph  1233 
gives  six  months  for  the  taking  of  appeals,  the 
transcript,  to  become  part  of  the  record,  must 
be  filed  within  the  60  days  fixed. 

IBd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  »  2501-2506,  2555-2559; 
Dec.  Dig.  «=a564.] 

2.  Appeal  and  Bbbob  «=>007— Buvikw— Pbb- 

SmCFTIONB. 

Where  the  evidence  is  not  before  the  appel- 
late court,  it  must  be  presumed  that  an  order  of 
the  trial  court,  granting  a  nonsuit  on  the  ground 
tliat  the  evidence  was  msufficient  to  support  the 
allegations  of  the  complaint,  was  correct. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  2809,  2011-25H5.  2916, 
3673,  3674,  3676,  3678;    Dec.  Dig.  <8=>907.] 

3.  Appeal  and  Ebhor  ©=»1061  —  Bevibw  — 
Nonsuit— "iNVOLDiTTABT  Nonbdit." 

While  under  Civ.  Code  1013,  par.  519,  pro- 
viding for  voluntary  nonsuit,  an  "involuntary 
nonsuit,"  defined  as  an  order  entered  for  the 
neglect  of  either  party  to  appear  or  to  present 
evidence  to  sustain  a  verdict  in  his  favor,  la 
not  authorized,  the  act  of  the  trial  court  in  en- 
tering an  involuntary  nonsuit  against  a  plain- 
tiff who  did  not  produce  sufficient  evidence  to 
warrant  a  finding  in  his  favor,  wliich  was  with- 
out prejudice  to  his  right  to  commence  a  snit 
anew,  was  harmless,  though  erroneous,  for  it  gave 


^=3For  other  cases  see  same  topic  and  KSY-NUMB£a  In  bU  Key-Numbered  DigesU  and  Indezw 
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plaintiff  greater  rlghta  tban  those  to  which  he 
was  entitled  (quoting  Words  and  Phrases,  First 
and  Second  Series,  Nonsuit). 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |§  4137,  4200-4211;  Dec. 
Dig.  i8=3l061.] 

Appeal  from  Superior  Court,  Mohave  Coun- 
ty;  Carl  6.  Krook,  Judge. 

Action  by  F.  W.  Piper  aginst  J.  B.  Taylor. 
From  a  judgment  of  nousuit,  plaintiff  ap- 
peals.   Affirmed. 

This  action  was  commenced  by  F.  W.  Pi- 
per, as  the  plaintlfC,  to  recover  of  the  defend- 
ant the  agreed  value  of  goods,  wares,  and  mer- 
chandise, viz.,  $96;  to  recover  $225,  money 
loaned  at  divers  times  and  In  divers  sums; 
to  recover  for  meals,  board,  bed  and  room 
furnished  defendant,  of  the  value  of  $72 ;  to 
recover  for  washing,  laundry  work,  and 
mending  furnished  defendant,  of  the  value 
of  $10.  The  plaintiff  alleges  that  each  of 
said  Items  so  furnished  was  furnished  the 
defendant  by  the  plaintiff  "at  the  special 
instance  and  request  of  defendant,"  and  that 
the  defendant  promised  and  agreed  to  pay 
the  same,  and  "that  the  property  and  prem- 
ises where  the  defendant  was  working  and 
operating,  and  for  the  use  and  benefit  of 
which  the  said  goods,  materials,  supplies, 
and  services,  and  cash  were  consumed  and 
used  by  defendant,  are  described  as  follows, 
to  wit,"  describing  three  mining  claims  by 
reference  to  the  mining  district  and  by  name 
of  the  claims  and  the  book  and  page  where 
their  location  notices  are  recorded.  The 
complaint  alleges  that  the  aggregate  sum  of 
$403  is  due,  owing,  and  unpaid,  and  that  pay- 
ment has  been  demanded,  and  prays  judg- 
ment For  a  second  cause  of  action  the  com- 
plaint alleges  that  between  the  6tb  day  of 
July,  1913,  and  the  22d  day  of  November, 
1913,  one  James  A.  Piper  performed  work 
and  labor  for  the  defendant,  at  said  defend- 
ant's special  Instance  and  request,  upon  the 
said  mines;  that  the  work  and  labor  was 
so  done  and  performed  at  the  stated  and 
agreed  price  and  rate  of  $4.60  per  day,  and 
said  James  A.  Piper  worked  for  a  period  of 
96  days,  and  that  therefor  the  defendant  Is 
indebted  In  the  sum  of  $432,  which  sum  de- 
fendant agreed  to  pay,  but  has  not  paid  the 
same  or  any  part  thereof;  that  about  the 
20th  day  of  August,  1014,  and  before  this 
action  was  commenced,  "the  said  J.  A.  Piper, 
for  a  valuable  consideration,  sold,  assigned, 
transferred,  and  set  over  unto  this  plaintiff 
all  of  his  right,  title,  interest,  claim  and  de- 
mand of,  in,  and  to  said  account  against  the 
said  defendant,"  and  the  right  to  collect  and 
discbarge  the  same,  and  that  plaintiff  is  now 
the  owner  and  holder  of  said  account  It 
is  alleged  that  the  defendant  has  not  paid 
the  same,  and  that  payment  has  been  de- 
manded. The  plaintiff  prays  for  judgment 
for  said  sum  of  $432.  To  this  complaint  the 
defendant  demurred,  and  answered  by  deny- 
ing all  the  allegations  of  the  complaint  and, 


specially  answering,  alleged  that  James  A. 
Piper,  mentioned  in  the  complaint  is  a  mi- 
nor son  of  F.  W.  Piper,  and — 
"that  whatever  of  goods,  wares,  merchandise, 
money,  meals,  bed,  board,  rooms,  laundry  work, 
mending,  labor,  and  services  that  were  famish- 
ed to  defendant  by  the  said  F.  W.  Piper  or  the 
said  James  A.  Piper  were  furnished  to  said  de- 
fendant under  and  by  virtue  of  a  contract  be- 
tween said  defendant  and  the  said  F.  W.  Piper 
and  James  A.  Piper,  by  virtue  of  which  said 
contract  the  said  F.  W.  Piper  and  James  A. 
Piper  agreed  to  furnish  to  defendant  certain 
materials,  labor,  goods,  wares,  and  merchandise; 
etc.,  to  be  used  in  and  about  the  mining  proper- 
ty m  said  complaint  described;  and  in  return 
for  said  goods,  wares,  merchandise,  work,  labor, 
etc.,  said  defendant  agreed  that  extension  mining 
claims  should  be  located  touching  said  describ- 
ed mining  claims,  and  that  these  said  extension 
mining  claims  should  be  the  property  of  the  said 
F.  W.  Piper  and  James  A.  Piper ;  that  all  the 
items  mentioned  in  plaintiff's  complaint  as  hav* 
ing  been  furnished  were  furnished  under  the  said 
contract  as  aforesaid;  that  defendant  did  not 
promise  •  •  *  or  agree  to  pay  plaintiff  or 
said  James  A.  Piper  for  any  of  said  goods, 
wares,  merchandise,  labor,  and  other  items  oth- 
erwise than  as  herein  all^^d ;  and  that  defend- 
ant has  done  and  fully  performed  his  part  to 
the  contract  with  said  F.  W.  Piper  and  James 
A.  Piper  made." 

On  October  20, 1914,  the  cause  came  on  for 
trial  upon  the  merits,  the  demurrer  having 
been  waived.  The  plaintiff  offered  testimony 
of  F.  W.  Piper  and  James  A.  Piper,  where- 
upon the  defendant  moved  "for  nonsuit" 
The  plaintiff  was  granted  time,  until  No- 
vember 6,  1914,  In  which  to  amend  his  com- 
plaint or  to  secure  additional  evidence,  and 
the  cause  was  continued  until  November  6, 
1914,  "to  be  heard  upon  defendant's  motion 
for  nonsuit"  On  November  6,  1914,  the  said 
motion  was  heard,  and  "the  court  orders  the 
cause  dismissed  without  prejudice."  The 
plaintiff  excepted  to  the  ruling,  and  request- 
ed that  findings  of  tact  and  conclusions  of 
law  in  fuU  be  shown  in  the  judgment  which 
request  was  granted.  On  December  31,  1914, 
as  of  the  date  of  November  5,  1914,  the 
following  formal  judgment  was  filed,  omit- 
ting the  appearances,  etc.: 

"  •  *  *  And  evidence  having  been  Introdue- 
^  on  the  part  of  the  plaintiff,  and  the  plain- 
tiff having  rested,  the  defendant  through  his 
attorney  moved  the  court  to  dismiss  said  action 
on  the  ground  that  there  was  a  variance  between 
the  evidence  and  the  allegations  of  plaintiff's 
complaint,  and,  the  court,  being  fully  advised 
in  the  premises  and  having  deliberated  upon  said 
motion,  finds  that  said  complaint  was  not  borne 
out  by  the  evidence  adduced  at  the  triaL  and 
that  there  was  a  variance  between  the  allega- 
tions of  said  complaint  and  the  evidence  intro- 
duced on  the  part  of  the  plaintiff.  Wherefore, 
by  reason  of  the  law  and  the  evidence,  it  is 
hereby  adjudged  and  decreed  that  said  action  be 
dismissed  without  prejudice,  and  that  defend- 
ant do  have  and  recover  his  costs,  taxed  in  the 
sum  of  $5." 

On  the  12th  day  of  March,  1916,  the  plain- 
tiff gave  his  due  notice  of  appeal  to  this 
court— 

"from  the  judgment  rendered  in  the  said  above- 
entitled  court,  in  the  above-entitled  cause  on  the 
15th  (5th)  day  of  November,  1914,  in  favor  of 


^=»Far  other  cases  see  same  topic  aad  KEY-NUMBER  In  all  Key-Numbered  DlgesU 
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the  said  defendant  J.  B.  Taylor,  and  against 
the  said  plaintiff,  F.  W.  Piper:    •    •    •  " 

On  Marcli  29,  1815,  the  undertaking  and 
bond  on  -appeal  were  filed  in  the  cause.  On 
April  10, 1915,  the  transcript  of  the  reporter's 
notes  of  the  testimony  was  filed  by  the  plain- 
tiff with  the  clerk  of  the  said  suiperlor  court, 
of  which  the  defendant  had  notice  on  the 
same  date.  On  Hay  29,  1915,  the  trial  judge 
certified  to  the  transcript  of  the  reporter's 
notes,  and  the  same  was  filed  In  this  court 
on  July  9,  1915.  The  appellant  assigns  error 
aa  follows: 

"The  ruling,  order  and  judgment  are  assign- 
ed as  error,  upon  the  grounds:  (a)  Said  rul- 
ing, order,  and  judgment  is  contrary  to  law; 
and  (b)  under  the  laws  of  the  state  of  Arizona, 
an  involuntary  nonsuit  cannot  be  granted." 

On  July  29, 1915,  the  appellee  filed  hia  mo- 
tion In  this  court  to  strike  from  the  flies  the 
transcript  of  the  reporter's  notes — 
"for  the  reason  that  said  transcript  was  not  filed 
with  the  clerk  of  the  court  below  in  the  manner 
and  form,  and  within  the  time  by  law  provided ; 
that  it  appears  from  the  records  and  files  here- 
in that  said  transcript  was  not  filed  with  said 
clerk  within  60  days  after  the  entry  of  judg- 
ment in  said  cause,  and  there  was  no  stipulation 
between  the  parties,  or  order  of  the  court  or 
Judge  in  the  cose,  allowing  an  extension  of  time 
tor  that  purpose." 

The  appellant  objects  to  the  granting  of 
the  motion  upon  the  grounds  that  the  statute 
(paragraph  603,  Civil  Code  1913),  under  the 
authority  of  which  the  motion  was  filed,  la 
inapplicable  to  the  taking  of  appeals  as  the 
law  now  exists  under  changed  conditions; 
that  Is,  as  stated  by  appellant  in  his  words 
as  follows: 

"Clearly,  the  provisions  of  paragraph  603,  re- 
quiring the  record  to  be  completed  and  filed  pri- 
or to  the  giving  notice,  even,  of  an  intention  to 
take  an  appeal,  being  so  repugnant  to  and  in- 
consistent with  the  provisions  of  the  later  law 
(paragraph  1233^  CivU  Code  1913)  brings  the 
earlier  law  withm  the  rule  stated  as  follows" 
(stating  the  rule  of  construction  of  statutes  from 
26  Am.  &  Eng.  Enc.  Law,  731,  7341. 

The  cause  was  submitted  upon  the  record 
and  said  motion  and  objections  and  the 
briefs  of  the  respective  counsel. 

Ross  H.  Blakely,  of  Kingman,  for  appel- 
lant W.  E.  Moroney,  of  Kingman,  for  ap- 
pellee. 

CUNNINGHAM.  J.  (after  stating  the  facts 
as  above).  [1]  TbiB  record  presents  ques- 
tions of  practice  which,  while  not  decisive 
of  this  appeal,  are  frequently  encountered 
in  this  court,  and  for  that  reason  we  will 
here  notice  before  considering  the  dedslye 
questions. 

The  matters  of  taking  and  perfecting  ap- 
peals, and  of  completing  and  perfecting  rec- 
ords of  the  trial  court  are  distinct  matters, 
each  being  regulated  by  statute  specially 
bearing  upon  the  respective  matter  involv- 
ed. The  record  of  an  action  consists  of  the 
following: 

Paragraph  602,  Civil  Code  1913: 

"Every  document  and  other  object  filed  In  a 
case  shall  constitute  a  part  of  the  record  tbere- 
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pf.  All  documents  and  objects  offered  in  ev' 
dence,  whether  admitted  or  rejected,  shall  be 
marked  appropriately  as  exhibits  or  for  identi- 
fication, and  filed  in  the  case.  Either  party  to 
a  suit  may  make  the  oral  testimony  and  pro- 
ceedings in  a  case,  together  with  such  rulings, 
orders  or  other  action  of  the  court  in  the  case, 
as  do  not  appear  otherwise  of  record,  a  part  of 
the  record  in  the  case  by  filing  therein  either  a 
statement  of  facts,  a  bill  of  exceptions,  or  a 
transcript  of  the  •  •  •  reporter's  notes  as 
provided  hereinafter." 

We  are  not  concerned  with  the  matter  of 
making  the  statement  of  facts  and  bill  of  ex- 
ceptions a  part  of  the  record,  and  therefore, 
they  will  not  be  noticed  in  this  connection. 

The  question  raised  by  the  motion  to  strike 
Is  whether  the  transcript  of  the  reporter's 
notes  is  a  part  of  the  record  of  the  case 
which  this  court  Is  required  or  permitted 
to  consider  In  determining  this  appeal.  To 
determine  this  question  we  must  inquire 
whether  the  transcript  of  the  reporter's  notes 
has  been  made  a  part  of  the  record  in  this 
case  by  either  party,  as  provided  by  chapter 
21,  tit.  6,  appearing  therein  following  said 
paragraph  602,  supra. 

Paragraph  603  is  as  follows: 

"At  any  time  within  sixty  days  after  the  en- 
try of  judgment  in  the  case,  or  •  •  ♦  with- 
in such  additional  or  less  time  as  may  be  stipu- 
lated between  the  parties,  or  within  such  addi- 
tional time  as  may  be  allowed  by  the  court  of 
judge,  by  an  order  in  the  case,  either  party  may 
file  with  the  clerk  of  the  court  •  •  •  a  tran- 
script of  the  court  reporter's  notes." 

Paragraph  604  provides: 

"  •  •  •  If  a  transcript  of  the  reporter's 
notes  is  filed  a  notice  of  the  filing  thereof  ^all 
be  served  upon  the  opposite  party  or  his  attor- 
ney." 

Paragraph  605  allows  the  party  served 
with  notice  of  the  filing  of  the  transcript  of 
the  reporter's  notes  to  make  and  file  with 
the  clerk  a  written  statement  agreeing  that 
the  transcript  of  the  reporter's  notes  is  cor- 
rect, or  specifying  wherein  It  is  defective 
and  setting  forth  such  amendments  as  he 
may  deem  necessary  to  make  It  correct.  The 
opposite  party  must  file  such  statement  as 
he  wishes  to  make,  within  20  days  after  he 
Is  served  with  notice,  or  within  such  other 
time  as  may  be  stipulated  by  the  parties  or 
granted  by  the  court.  If  such  written  state- 
ment Is  an  agreement  that  the  reporter's 
transcript  Is  correct,  the  reporter's  tran- 
script and  the  said  written  statement  shall 
be  presented  to  the  trial  judge  by  the  clerk 
immediately.  If  the  judge  be  within  the  coun- 
ty. If  the  written  statement  presents  amend- 
ments to  the  reporter's  transcript,  the  party 
originally  filing  the  reporter's  transcript  may 
withdraw  the  same  within  5  days  after  serv- 
ice upon  him  of  the  written  statement  and 
amend  It,  and  shall,  within  6  days  after 
withdrawing  It  refile  the  same,  so  amended, 
with  the  clerk  of  the  court,  and  serve  the 
opposite  party  notice  that  said  reporter's 
transcript  had  been  amended  and  refiled. 
The  opposite  party  may,  within  5  days  after 
service  of  this  last-mentioned  notice,  file  with 
the  derk  of  the  court  a  written  statement,  j 

Digitized  by  VjOOv  IC 


866 


152  PACIFIC  BBPOBTBB 


(Arlc 


agreeing  that  the  amended  reporter's  tran- 
script Is  correct,  or  speclfjing  wherein  It  Is 
defective  and  setting  forth  such  amendments 
as  he  may  deem  necessary  to  make  It  cor- 
rect, whereupon  the  amended  reporter's 
transcript  and  both  the  written  statements 
Shall  be  presented  to  the  trial  Judge  by  the 
clerk  immediately,  If  the  Judge  be  in  the 
county. 

Paragraph  613  requires  the  clerk  to  for- 
ward the  reporter's  transcript  and  any  state- 
ments filed  to  the  Judge  immediately  if  he  is 
out  of  the  county,  if  requested  so  to  do  by 
either  party,  or,  if  not  requested  to  so  for- 
ward it,  the  clerk  must  present  the  same  to 
the  Judge  immediately  after  his  return  to 
the  county. 

Paragraph  614  provides: 

"When  the  •  •  •  reporter's  transcript  is 
presented  to  the  trial  judge  he  shall  certify 
thereto  that  the  same  is  correct,  or  first  amend 
it  as  it  may  require  and  then  so  certify  it,  and 
file  it,  together  with  the  written  statement  or 
written  statements,  in  the  record  of  the  case, 
within  ten  days  after  the  same  has  been  pre- 
sented to  him,  unless  both  parties  consent  to  a 
delay." 

Paragraph  615  provides  that  a  failure  on 
the  part  of  a  party  on  whom  service  has  been 
made  to  agree  to  the  correctness  of  the  re- 
porter's transcript,  or  to  suggest  amendments 
thereof,  within  the  time  provided,  shall  be 
deemed  an  admission  of  its  correctness. 

Paragraph  616  prescribes  the  procedure  to 
be  taken  in  case  either  party  is  dissatisfied 
with  the  transcript  as  certified  and  filed  by 
the  Judge,  and  limits  the  time  to  ten  days 
within  which  he  must  act 

Paragraph  617  provides  the  prooedare  that 
may  be  taken  in  case  the  trial  Judge  dies,  is 
removed  from  office,  becomes  disqualifled,  or 
refuses  to  certify  the  transcript,  and  provides 
how  and  by  whom  the  same  may  be  or  be 
caused  to  be  certified,  without  a  time  limit 
upon  such  procedure  being  prescribed. 

These  requirements  of  the  statute  by  wliich 
the  reporter's  transcript  may  l>e  made  a  part 
of  the  record  are  specific,  easy  to  understand, 
liberal,  and  mandatory.  The  time  specified 
by  the  statute  in  which  any  necessary  act  in 
making  the  transcript  a  part  of  the  record  is 
required  to  be  performed  is  a  clear  limitation 
within  which  period  of  time  the  act  in  ques- 
tion must  be  performed  In  order  to  be  effec- 
tive. 

In  order  that  the  transcript  of  the  report- 
er's notes  may  become  a  part  of  the  record 
in  a  case,  the  same  must  be  certified  by  the 
trial  Judge  as  correct,  and  by  such  trial  Judge 
filed  in  the  record  of  the  case.  When  the 
transcript  has  been  seasonably  presented  to 
the  trial  Judge,  he  Is  required  to  certify  to 
its  correctness,  if  he  deems  it  correct,  or  first 
correct  it  and  then  certify  to  Its  correctness 
and  file  it  in  the  record  of  the  case  wltUn 
10  days  after  it  has  been  presented  to  tiim 
by  the  clerk,  unless  the  parties  consent  to  a 
delay. 

A  failure  of  the  appellant  or  other  party  to 


file  the  reporter's '  transcript  wltb  the  clerk 
within  60  days  after  the  entry  of  the  Judg- 
ment, or  within  such  additional  -time  as  may 
have  been  stipulated  by  the  parties,  or  al- 
lowed by  order  of  the  court,  relieves  the  op- 
posite party  from  the  duty  of  examining  the 
same  as  to  its  correctness,  rebuts  the  pre- 
sumption of  law  that  It  is  correct  when  It 
has  remained  with  the  clerk's  files  20  days, 
relieves  the  clerk  from  the  duty  of  present- 
ing it  to  the  Judge  immediately  or  at  all,  and 
relieves  the  trial  Judge  from  the  duty  of 
examining  and  certifying  as  to  its  correct- 
ness, and  from  filing  it  in  the  record  of  the 
case.  If  the  document  is  not  filed  with  the 
clerk  within  the  time  limited,  either  by  stat- 
ute, by  stipulation  of  the  parties,  or  by  an 
order  of  the  court  duly  made,  it  loses  all  its 
characteristics  of  becoming  a  part  of  the 
record  in  the  same  manner  as  any  other  evi- 
dentiary document  used  on  the  trial,  but  not 
filed  until  after  the  Judgment  has  been  ren- 
dered, would  lose  its  vitality  by  limitation 
of  time.  When  the  time  given  expires,  the 
transcript  comes  too  late  to  constitute  a 
part  of  the  record  of  the  case  in  the  one 
instance,  and  in  the  other,  when  the  Judg- 
ment is  rendered  and  entered,  the  cause  is 
closed  tor  filing  documentary  evidence. 

The  motion  alleges  that  the  transcript  was 
not  filed  within  60  days  after  the  entry  of 
Judgment  in  the  cause,  and  alleges  tliat  there 
was  no  stipulation  between  the  parties,  nor 
order  of  the  court  or  Judge  allowing  addi- 
tional time  for  the  purpose  of  filing  sold 
transcript  with  the  clerk,  and  supports  the 
allegations  by  the  record.  The  record  dis- 
closes that  the  Judgment  was  rendered  on 
November  5,  1914,  and  entered  and  formally 
filed  on  December  31,  1914,  as  of  November 
5,  1914;  that  the  transcript  of  the  reporter's 
notes  was  filed  by  the  appellant  with  the 
clerk  of  the  superior  court  on  the  10th  day  of 
April,  1915,  and  on  that  day  the  opposite 
party  was  served  with  notice  of  the  filing  of 
said  transcript.  The  record  is  silent  as  to 
any  stipulation  between  the  parties  allowing 
additional  time,  and  no  order  of  the  court 
or  Judge  appears  in  the  record  extending  the 
time  or  allowing  additional  time  to  appellant 
to  file  such  transcript  with  the  clerk.  When 
the  appellant  caused  the  reporter's  tran- 
script to  be  so  filed  100  days  had  passed 
after  the  formal  entry  of  the  Judgment  on 
December  31,  1914,  and  156  days  bad  passed 
after  the  rendition  of  the  Judgment  on  No- 
vember 5,  1914.  In  this  case  we  are  not 
concerned  with  the  question  whethbr  the 
period  of  60-day  limitation  shall  be  deemed 
to  commence  at  the  time  the  Judgment  la  an- 
nounced by  the  court,  or  at  the  time  the 
formal  Judgment  is  filed  with  the  clerk,  for 
in  either  event  more  than  the  statutory  lim- 
itation had  expired  within  which  the  tran- 
script could  be  effectively  filed  with  the  clerk 
to  the  end  that  it  could  become  a  part  of  the 
record  in  the  case.  Consequently  the  act  of 
filing  the  transcript  with  the  clerk  and  all 
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subsequent  acta  wece  wltbout  legal  effect  for 
any  purposes  of  completing  the  record  of  the 
cause. 

By  force  of  law  thereafter  the  reporter's 
transcript  became  simply  the  private  notes 
of  the  oral  testimony  tn  the  case,  and  was 
no  more  a  part  of  the  record  than  was  the 
oral  argument  of  counsel  to  the  court  or  jury 
at  the  trial.  The  parties  are  granted  time, 
after  the  close  of  the  case,  to  make  the  oral 
testimony  a  part  of  the  record,  and  a  casual 
inspection  of  the  statute  granting  the  time 
for  that  purpose  will  convince  one  that  dil- 
igence is  the  keynote  of  the  statute.  The 
record  discloses  that  the  appellant  has  not 
exercised  that  degree  of  diligence  the  law  re- 
quires in  such  cases. 

Appellant  contends  that  the  matter  of  caus- 
ing the  transcript  of  the  reporter's  notes  to 
become  part  of  the  record  is  in  some  manner 
conflicting  with  the  statutes  regulating  ap- 
peals, and,  as  paragraph  1283,  Civil  Code 
1913,  provides  that  "an  appeal  may  be  taken 
from  a  final  Judgment  of  the  superior  court 
in  a  dvil  action,  or  special  proceeding  com- 
menced in  such  court,  at  any  time  within  six 
months  after  the  rendition  of  such  Judg- 
ment," Is  repugnant  to  paragraph  603  because 
paragraph  603  requires  the  record  to  be  com- 
pleted and  filed  prior  to  the  giving  notice  of 
an  intention  to  appeal.  The  contention  is 
untenable.  The  record  Is  one  thing;  and 
the  procedure  on  appeal  is  quite  another. 
An  appeal  may  be  taken  on  the  Judgment 
roll,  and  frequently  appeals  are  so  taken. 
Unless  there  be  presented  to  this  court  a 
record,  complete  within  Itself,  there  is  noth- 
ing for  this  court  to  consider,  and  therefore 
nothing  can  be  done  but  expunge  the  matter 
from  the  files.  An  appeal,  when  perfected, 
brings  up  the  Judgment  roll  as  the  complete 
record  of  the  cause,  unless  other  matters  are 
made  a  part  of  the  record. 

The  record  here  that  may  be  considered 
on  this  appeal  Is  a  completed  record,  consist- 
ing of  the  complaint ;  the  summons;  the  an- 
swers of  defendant;  the  reply  of  plaintiff; 
the  affidavit  for  a  continuance  filed ;  the  min- 
ute orders  certified  by  the  clerk;  the  Judg- 
ment; notice  of  appeal;  appeal  bond;  and 
perhaps  other  minor  documents  filed  at  the 
triaL  The  reporter's  transcript  Is  no  part  of 
the  record,  for  the  reason  it  was  never  made 
and  filed  as  such  within  the  time  limited  by 
law  for  the  purpose  of  making  It  a  part  of 
the  record.  For  that  reason  we  are  preclud- 
ed from  considering  the  same  as  a  part  of 
the  record  of  the  case. 

Whether  the  motion  to  strike  be  granted  or 
'  not  has  been  treated  by  this  court  in  a  num- 
ber of  cases  as  immaterial.  The  material 
thing  is  whether  the  transcript  is  a  part  of 
the  record  of  the  case,  and  that  question  is 
before  this  court  for  determination  in  every 
case  presented,  because  the  record  deter- 
mines the  Jurisdiction  exercisable  by  the 
court 

[2]  The  ruling  of  the  court  granting  the  de- 


fendant's motion  "for  a  nonsuit,"  and  the 
order  of  the  court  dismissing  the  cause,  with 
the  Judgment,  are  assigned  as  error,  and  ap- 
pelant contends  that  the  issue  of  fact  before 
the  trial  court  was  as  follows: 

"Did  the  defendant  promise  to  repay  the 
amounts  advanced  by  plaintiff,  and  the  reason- 
able value  of  the  work  and  labor  performed  by 
plaintiff's  assignor,  or  wag  there  a  contract  be- 
tween the  parties  whereby  defendant  was  to  lo- 
cate certain  mining  claims  for  plaintiff,  and  did 
he  do  it?" 

The  contention  is  made  that  such  was  the 
Issue  of  fact  before  the  trial  court  made 
by  the  pleadings,  and  that  the  order  and 
Judgment  are  erroneous.  By  that  conten- 
tion we  Infer  the  appellant  Intends  to  insist 
that  such  question  was  erroneously  determin- 
ed by  the  trial  court,  and  this  appeal  seeks 
to  review  the  order  and  Judgment. 

The  appellee  seems  to  concede  that  the 
appellant  states  correctly  the  issue  before 
the  trial  court  The  pleadings  are  not  as 
clear  as  thpy  might  have  been  made.  The 
issues  are  clouded,  but  upon  consideration  in 
connection  with  the  briefs  of  counsel,  they 
may  be  fairly  considered  as  raised  by  a 
complaint  setting  forth  an  express  contract 
by  which  the  plaintiff  agreed  to  furnish,  and 
did  furnish,  and  advance  to  the  defendant 
certain  goods,  wares,  merchandise,  and 
money  for  use  by  the  defendant  in  his  min- 
ing operations,  and  that  the  defendant 
agreed  to  pay  therefor  specified  sums  for  the 
goods,  wares,  and  merchandise  furnished 
and  agreed  to  repay  the  money  loaned  him; 
that  James  A  Piper  agreed  to  work  for  the 
defendant,  and  did  work  for  the  defendant 
96  days,  for  which  work  the  defendant 
agreed  to  pay  therefor  $4.50  per  day,  and 
this  claim  was  duly  assigned  to  the  plaintiff. 
The  answer,  fairly  considered,  denies  the 
allegations  of  the  complaint  as  to  the  sev- 
eral agreements  therein  set  forth,  and  as  a 
BX)ecial  answer  sets  forth  another  separate 
and  inconsistent  contract  entered  into  be- 
tween the  parties,  alleging  that  the  plaintiff 
agreed  and  promised  to  furnish  the  things, 
goods,  wares,  merchandise,  and  the  said  la- 
bor set  forth  in  both  causes  of  action  of  the 
complaint,  in  consideration  that  the  defend- 
ant locate  certain  mining  ground  for  the 
plaintiff.  In  other  words,  that  the  contract 
pursuant  to  the  terms  of  which  plaintiff  fur- 
nished the  alleged  goods,  wares,  merchan- 
dise, board,  lodging,  laundry,  and  money, 
and  caused  his  minor  son  to  labor  upon  de- 
fendant's mines,  was  another  and  different 
contract  from  that  set  forth  by  plaintiff. 

The  issue  of  fact  raised  by  the  pleadings 
was:  Pursuant  to  which  of  the  said  con- 
tracts did  plaintiff  furnish  the  alleged  goods, 
services,  money,  and  labor — the  contracts  re- 
ferred to  In  the  complaint,  or  the  contract  re- 
ferred to  in  the  answer?  When  the  plaintiff 
had  offered  hla  evidence  In  chief,  the  court 
ruled  that  the  evidence  so  Introduced  by 
plaintiff  failed  to  sustain  the  allegations  of 
the  complaint,  and  for  that  reason  fOrttered^Tp 
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tbe  action  dismissed  without  prejudice. 
This  order  Is  assigned  as  error.  We  have 
Iield  that  the  evidence  is  not  before  this 
court;  consequently,  we  must  presume  that 
the  evidence  was  insuiHclent  to  support  the 
allegaUona  of  the  complaint 

[S]  But,  concede  that  the  evidence  failed 
to  sustain  the  complaint,  and  the  ruling  of 
the  court  was  correct,  was  the  order  dismiss- 
ing the  cause  without  prejudice  authorized? 
Is  the  Judgment  based  upon  such  order  such 
a  Judgment  as  the  law  Imposes? 

"A  dismissal  of  a  suit  Svithout  prejudice'  is 
no  decision  of  the  controverRy  on  its  merits,  and 
leaves  the  whole  subject  of  litigation  as  much 
open  to  another  suit  as  if  no  suit  had  ever 
been  brought."  Newberry  y.  Ruffin,  102  Va.  73, 
45  S.  E.  733. 

And  this  is  the  evident  effect  of  the  Judg- 
ment here  involved. 

This  Judgment,  if  it  may  be  denominated  a 
Judgment  other  than  for  costs,  was  ren- 
dered by  the  court  over  the  objections  of  the 
plalntifT.  Plaintiff  at  the  time  of  rendition 
resisted,  and  is  still  in  this  court  resist- 
ing. In  legal  phraseology  the  proceeding  was 
clearly  what  is  denominated  an  "involuntary 
nonsuit,"  suffered  by  the  plaintiff  against  his 
protest  and  forced  upon  him  by  the  trial 
court  The  case  was  tried  by  the  court  with- 
out a  Jury,  and  the  evidence  produced  by 
the  plaintiff  was  not  suflicient,  in  the  opin- 
ion of  the  court,  to  sustain  the  allegations 
of  the  complaint.  Evidently  the  Judge  so 
informed  the  pla^tiff,  and  at  plaintiff's  re- 
quest granted  time  in  which  plaintiff  was  at 
liberty  to  produce  additional  proof,  or 
amend  his  complaint  to  conform  to  the  proof 
then  before  the  court  At  the  appointed 
time,  the  plaintiff  appeared  in  court  and 
elected  to  stand  on  his  complaint  and  on  the 
evidence  then  before  the  court  Whether  he 
acted  wisely  or  unwisely  was  not  a  question 
for  the  court's  determination.  The  statute 
(paragraph  619,  Civil  Code  1913)  gave  the 
plaintiff  a  right  to  take  a  nonsuit  "at  any 
time  before  the  {decision  Is  announced." 
But  clearly  the  nonsuit  must  be  taken  by 
the  plaintiff  of  his  own  volition,  the  necessity 
of  which  he  alone  must  be  the  Judge.  The 
nonsuit  authorized  must  be  a  voluntary  non- 
suit The  record  here  discloses  that  such 
nonsuit  as  ordered  was  as  to  the  plaintiff 
wholly  against  his  will;  was  as  to  him  in- 
voluntary, and  ordered  against  him  for  the 
reason  the  evidence  he  produced  on  the  trial 
failed  to  sustain  the  allegations  of  his  com- 
plaint, and  therefore  would  be  insufficient  to 
sustain  a  Judgment  in  his  favor  on  the  caus- 
es of  action  set  forth  in  the  complaint  As 
defined  (4  Words  and  Phrases,  3764) : 

"An  'involuntary  nonsuit'  is  for  neglect  either 
to  appear,  or,  having  appeared,  for  failure  to 
present  evidence  to  sustain  a  verdict  in  his  fa- 
vor, and  is  ordered  against  plaintitl's  objection." 

This  Judgment  clearly  comes  within  the 
latter  clause  of  the  definition,  viz.,  the  plain- 
tiff having  appeared,  but  falling,  in  the  opin- 
ion of  the  trial  court,  to  present  evidence  to 


sustain  a  verdict  or  finding  by  tbe  court  in 
plaintiff's  tBLYOT,  and  was  ordered  against 
plaintiff's  objection. 

In  Bryan  v.  Plnney,  8  Ariz.  34,  21  Paa  382, 
decided  in  1889,  and  in  Roberts  v.  Smith,  6 
Ariz.  368.  52  Pac.  1120,  the  Territorial  Su- 
preme Court  holds  under  our  Practice  Act 
(paragraph  619,  OlvU  Code  1913,  a  con- 
tinuation of  paragraph  1396,  R.  S.  A.  1901, 
as  Continuing  paragraph  764,  R.  S.  A.  1887), 
and  under  the  recognized  code  practice,  that 
an  Involuntary  nonsuit  cannot  be  allowed. 
In  both  cases  dted,  the  court  iwlnts  out 
that  the  proper  course  is  to  instruct  the  Jury, 
or  for  the  court,  upon  a  trial  without  a  Jury, 
to  render  a  verdict,  or  Judgment,  as  the  case 
may  be,  for  the  defendant  Such  la  the  ap- 
proved logical  procedure  to  be  followed  in 
such  cases,  and  plaintiff  In  the  prosecution 
of  his  lawsuit  bad  and  has  the  right  to  pro- 
ceed along  the  approved  lines  of  practice. 

[4]  But,  Is  he  injured?  He  yet  has  the 
right  to  commence  his  action  anew.  He  has 
not  asked  this  court  for  a  new  trial — the 
relief  here  prayed  la  a  reversal.  What 
Judgment  can  this  court  render  that  wlU 
give  plaintiff  the  relief  requested? 

"The  Supreme  Court  may  affirm,  reverse,  or 
modify  any  judgment  or  order  appealed  from, 
and  upon  reversal  or  modification  such  court 
may  proceed  to  render  such  judgment  or  order 
as  the  court  below  should  have  rendered,  or  may 
remand  the  cause  to  the  court  below  with  di- 
rections to  render  such  judgment  or  order,  or 
may  direct  that  a  new  trial  or  other  proceedings 
be  had,  as  justice  may  require."  Paragraph 
1268,  Civil  Code  1913. 

If  we  affirm  the  Judgment,  plaintiff  may 
commence  bis  action  anew.  Neither  he  nor 
the  defendant  is  bound  by  the  Judgment  fur- 
ther than  that  the  plaintiff  failed  in  this  law- 
suit to  present  evidence  sufficient  to  Justify  a 
Judgment  in  his  favor.  If  we  reverse  the 
judgment,  as  appellant  demands,  because  the 
trial  court  had  no  authority  to  render  such  a 
Judgment,  and  render  the  Judgment  the  court 
below  should  have  rendered,  or  remand  the 
cause  with  instructions  to  the  lower  court  to 
render  such  Judgment  as  the  court  should 
have  rendered,  then  it  Is  dear  on  reversal 
this  court  should  render  a  Judgment  for  the 
defendant.  In  the  absence  of  the  evidence  in 
the  case.  A  reversal  of  the  Judgment  Is 
equivalent  to  a  refusal  to  plaintiff  of  an  op- 
portunity to  commence  his  action  anew  and 
have  it  tried  on  its  merits.  If  we  reverse 
the  Judgment  and  remand  the  cause,  with  di- 
rections that  a  new  trial  be  granted  the 
plaintiff  upon  the  complaint  as  filed,  we 
would  make  such  order  because  Justice  re- 
quired, and  necessarily  because  the  plaintiff 
would  suffer  an  irreparable  injury  unless  be 
be  granted  a  new  trial.  Such  could  not  oc- 
cur. If  the  Judgment  is  affirmed,  he  may 
have  a  new  trial,  or  what  is  to  all  Intents 
and  purposes  a  new  trial,  without  a  reversal 
of  the  Judgment,  and  without  an  order  of 
this  court  Justice  to  plaintiff  does  not  re- 
quire this  court  to  reverse  the  Judgment  or 
order  and  grant  a  new  trlaL  „  ^^i  „ 
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The  error  of  the  trial  court  in  ordering  the 
suit  dismissed  without  i>rejudlce  deprived  the 
plaintiff  .of  a  right  to  a  present,  final  disposal 
of  the  action.  The  court  refused  to  finally 
determine  the  cause  against  the  plaintiff. 
The  error  was  purely  technical,  and  worked 
no  apparent  Injury  to  the  plaintiff's  rights. 
If  the  court  had  rendered  the  only  Judgment 
I)ermitted  upon  the  plalntlfrs  failure  to  pre- 
sent evidence  In  support  of  his  alleged  cause 
of  action,  that  Judgment  would  have  been  tn 
favor  of  the  defendant,  and  would  carty  the 
costs.  The  dismissal  carries  costs  to  the  de- 
fendant. If  the  defendant  was  complaining 
upon  the  grounds  that  he  was  entitled  to 
such  a  Judgment  as  would  finally  end  the 
litigation,  and  the  record  would  disclose  that 
the  cause  was  dismissed  without  prejudice 
over  his  objection,  as  well  as  over  the  objec- 
tion of  the  plaintiff,  a  very  different  case 
would  be  presented. 

Plaintiff  has  not  presented  a  record  on  this 
appeal  which  shows  that  his  substantial 
rights  have  suffered  Injury.  The  record  pre- 
sented for  our  consideration,  in  the  absence 
of  the  oral  testimony,  discloses  a  Judgment 
more  favorable  to  the  plaintiff  than  he  was 
entitled.  The  error  in  the  proceedings  is 
technical  error  In  favor  of  the  plaintiff  of 
which  be  ought  not  to  be  heard  to  complain. 
Kg  substantial  injustice  has  been  done  him. 

While  the  ordering  of  an  involuntary  non- 
suit against  the  plaintiff  over  his  objections 
Is  irregular,  and  may  be  ordinarily  reversi- 
ble error, 'such  proceedings,  although  improp- 
er and  not  authorized  by  code  practice  in  this 
Jurisdiction,  are  not  necessarily  reversible 
error  In  all  cases,  and  In  order  to  authorize 
a  reversal,  some  substantial  Injury  to  the 
rights  of  the  party  complaining,  viz.,  the  ap- 
pellant, must  flow  necessarily  from  the  or- 
der, and  the  record  must  clearly  disclose  the 
Injury. 

The  procedure  followed  in  the  court  below 
Is  condemned  by  this  court  as  Irregular,  but 
under  the  peculiar  circumstances  disclosed, 
no  substantial  harm  to  the  appellant  can  re- 
sult therefrom,;  therefore  a  reversal  ds  not 
Justified. 

The  order  and  Judgment  Is  affirmed. 

ROSS,  C.  J.,  and  PRANKE-IN,  J.,  concur. 


WEISBR  liAKD  CO.  ▼.  BOHRER  et  ai 

(Supreme  Court  of  Oregon.    Nov.  16,  1915.) 

1.  CORPOBATIONS  <8=»642— FOBEIGN   COBFOBA- 

TiONS  —  Regulation  —  Declabation  or  In- 
tention. 

A  foreign  corporation,  which  purchases  land 
in  the  state  from  a  citizen  of  another  state,  has 
the  deed  recorded  In  the  state,  gives  a  mortRage, 
leases  the  property,  contracts  to  sell  a  portion 
thereof,  the  formal  papers  and  contracts  being 
signed  and  executed  in  the  other  stnte,  and  holds 
and  votes  stock  in  a  district  improvement  com- 
pany organized  in  the  state,  is  within  L.  O.  L. 
i  6727,  requiring  a  foreign  corporation  to  file 


a  declaration  of  intention  to  engage  in  business 
within  the  state. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  §§  2520-2527;    Dec.  Dig.  c8=>642.] 

2;  COBFOBATtOnS  «=»642— FOBEION  COBFOBA- 
TIONS— tltEOULATION— DiCLABATION  OF  IN- 
TENTION. 

A  single  isolated  instance  of  dealing  on  the 

Sart  of  a  foreign  corporation  is  not  within  L. 
'.  L.  §  6727,  requiring  such  a  corporation  to 
file  a  declaration  of  intention  to  transact  busi- 
ness within  the  state. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  §§  2520-2527 ;   Dec  Dig.  ©=642.] 

3.   ABATEMENT  AND  REVIVAL  <S=»84— PleA  IN 

Abatement  —  Waives  —  Answebino  to 

MsBira. 

Where  defendants,  sued  by  a  foreign  cor- 
poration, filed  a  plea  in  abatement  that  the  cor- 
I>oration  had  not  complied  with  the  statutes  au- 
thorizing forei^  corporations  to  transact  busi- 
ness within  the  state,' they  did  not  waive  such 
plea  by  answering  and  pleading  to  the  merits-' 
when  the  plea  was  overruled. 

[Ed.  Note. — For  other  cases,  see  Abatement 
and  Revival,  Cent  Dig.  §§  155,  176,  507-510; 
Dec.  Dig.  <3=>84.] 

In  Banc.  Appeal  from  Circuit  Court,  Mal- 
heur County ;  Dalton  Biggs,  Judge. 

Suit  by  the  Welser  Land  Company  against 
Josephine  Bohrer  and  another.  Defendants' 
plea  la  abatement  was  overruled,  there  was 
a  decree  for  plaintiff,  and  defen.'lants  ap- 
peal. Plea  in  abatement  sustained,  and  suit 
dismissed. 

This  was  a  suit  to  compel  specific  perform- 
ance by  defendants  of  a  covenant  to  release 
certain  land  from  the  operation  of  a  mort-' 
gage  given  by  plaintiff  to  defendants.  In 
August,  1912,  plnlntUTs  grantors,  who  re- 
sided in  Welser,  Idaho,  entered  into  a  con- 
tract to  purchase  certain  lands  of  the  defend- 
ants situated  in  Malheur  county.  Thereafter 
the  plaintiff  corporation  was  organized  In 
Idaho  and  took  over  the  contract,  and  having 
made  a  preliminary  payment  received  a  deed 
for  the  property,  giving  certain  notes  and  a 
mortgage  to  secure  the  payment  of  the  pur- 
chase price.  The  mortgage  contained  the  fol- 
lowing covenant: 

"It  is  agreed  that  parties  of  the  second  part, 
or  their  executors,  administrators,  and  assigns, 
are  to  execute  and  deliver  to  first  party,  its  sue-' 
cesBors  or  assigns,  partial  releases  of  said  lands 
from  said  mortgage  lien  as  demand  may  be 
made  on  them,  provided  that  party  of  the  first 
part,  its  successors  or  assigns,  shall  pay  to  par- 
ties of  the  second  part,  their  executors,  adminis- 
trators, or  assigns,  to  be  applied  on  said  notes, 
herein,  an  amount  which,  added  to  what  has' 
heretofore  been  paid,  will  amount  to  $75  per 
acre  for  each  acre  of  lands  so  released  from  said 
mortgage  lien  aforesaid." 

The  plaintiff  brings  this  suit  claiming  that 
sufiiclent  payments  have  been  made  to  equal 
in  amount  the  sum  of  $75  per  acre  for  225 
acres  of  the  land  conveyed,  setting  up  a  de- 
mand by  plaintiff  for  a  release  of  said  223 
acres  and  a  refusal  by  defendants  to  make 
such  release,  and  asking  that  they  be  re- 
quired to  specifically  pertorm  such  covenant. 
The  defendants  filed  a  plea  in  abatement,  the 
material  parts  of  which  are  as  follows: 
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*?.  That  at  all  the  times  mentioned  In  the  said 
complaint  the  defendants  were,  and  still  are, 
residents' of  the  county  of  Washington,  in  the 
state  of  Idaho.  II.  Further  answering  said 
complaint,  the  defendants  allege:  That  the  said 
plaintiff  has  not  at  any  time  filed  with  the  Sec- 
retary of  State  or  Corporation  Commissioner 
of  the  State  of  Oregon,  a  written  or  any  decla- 
ration of  its  desire  and  intention  or  purpose  to 
engage  in  business  within  the  state  of  Oregon, 
as  required  by  section  6727  of  Lord's  Compiled 
and  Annotated  Codes  of  said  state,  neither  has 
it  paid  to  the  state  of  Oregon  its  last  or  any  an- 
nual license  or  any  other  tax  or  fee  that  has 
become  due  and  payable  against  it,  neither  has 
it  at  any  time  before  or  at  the  time  of  the  com- 
mencement of  this  action,  either  by  power  of 
attorney  or  otherwise,  appointed  any  attorney  in 
fact  within  the  state  of  Oregon,  on  whom  pro- 
cess may  be  served,  as  required  by  section  6726 
of  said  Codes,  and  it  had  not  at  the  time  of  the 
commencement  of  this  action,  or  at  any  other 
time,  any  such  attorney  in  fact  within  the  state 
of  Oregon,  notwithstanding  that  at  all  the  times 
mentioned  in  the  said  complaint,  and  at  the  time 
of  the  commencement  of  this  action,  the  plain- 
tiff was  transacting  business  within  the  state 
of  Oregon,  by  buying  and  selling  lands  therein, 
and  cultivating,  improving  and  irrigating  lands 
for  profit.  III.  That  by  reason  of  the  fact  that 
the  plaintiff  has  not  complied  with  the  laws  of 
the  state  of  Oregon  relating  to  foreign  corpora- 
tions, it  has  not  legal  capacity  to  sue,  or  prose- 
cute its  said  action  within  the  state. 

Plaintiff  replied  to  the  plea  admitting  that 
It  was  a  foreign  corporation  and  that  It  had 
not  filed  any  written  declaration  of  Its  in- 
tention to  do  business  In  the  state  of  Oregon, 
paid  any  license,  or  appointed  any  resident 
attorney  in  the  state  of  Oregon ;  and  denied 
all  other  matters  alleged  In  defendants'  plea. 
It  further  alleged  that  all  the  contracts, 
agreements,  and  obligations  alleged  in  the 
pleadings  were  made  In  the  state  of  Idaho, 
and  that  plaintiff  had  not  at  any  time  trans- 
acted any  business  as  a  foreign  corporation 
in  the  state  of  Oregon.  There  was  a  trial  on 
the  Issues  thus  formed,  and,  the  plea  being 
overruled  defendants  answered  to  the  merits, 
and  upon  issue  joined  there  was  a  decree  for 
plaintiff,  from  which  defendants  appeaL 

W.  W.  Wood,  of  Ontario,  Or.  (McCulloch 
&  Wood,  of  Ontario,  Or.,  and  Edw.  B.  Coul- 
ter, of  Welser,  Idaho,  on  the  brief),  for  appel- 
lants. M.  D.  Caifford,  of  Baker  (J.  W.  Gallo- 
way, of  Wdaer,  Idaho,  and  Leslie  J.  Aker, 
of  Ontario,  Or.,  on  the  brief),  for  respondent 


McBRIDB,  J.  (after  stating  the  facts  as 
atwTe).  [1]  The  testimony  as  to  whether 
plaintiff  was  doing  business  In  this  state  was 
largely  extracted  from  its  officers,  who  were 
necessarily  unwilling  witnesses;  but  we 
think  that  it  sufficiently  shows  these  facts: 
That  the  plaintiff  corporation  was  organized 
in  Welser,  Idaho,  after  plaintiff's  assignor 
had  made  the  contract  of  purchase,  and  that 
the  principal,  if  not  sole,  object  of  its  organ- 
isation,  was  to  purchase,  hold,  and  dispose  ct 
the  property  in  controversy.  It  Is  true  tiiat 
the  corporate  articles  state: 

"That  the  general  nature  of  the  business  of 
this  corporation  shall  be  to  buy,  own,  rent,  lease, 
■ell,  trade,  and  deal  in  lands,  real  estate,  mort- 


gages, bonds,  debentnres,  notes,  and  all  man- 
ner  of  choses  in  action,  to  farm,  cultivate,  im- 
prove  real  estate,  to  buy,  own,  lease,. and  sell 
water  and  light  plants^  cold  storage,'  ice  and 
pumping  plants  and  business;  to  own  stocks  in 
other  corporations,  to  do  a  general  real  estate 
business,  both  as  owner  and  as  factor  for  others, 
to  borrow  and  loan  moneys,  to  execute,  nego- 
tiate, assign,  issue,  pat,  take,  receive,  and  col- 
lect bills,  notes,  mortgages,  and  other  securities, 
to  pledge  all  and  any  of  the  corporate  property, 
to  secure  any  and  all  of  the  indebtedness  of  the 
corporation  and  secure  its  contracts,  and  gen- 
erally to  do  and  perform  all  acts  and  things  and 
execute  all  papers,  deeds,  mortgages,  contracts, 
and  other  instruments  necessary  and  requisite  to 
carry  into  effect  the  objects  for  which  this  cor- 
poration is  formed" 

— and  that  its  president  declares  that  oth- 
er business  than  the  purchase  of  this  land 
was  contemplated,  but  there  is  not  a  syllable 
of  testimony  that  any  other  business  was 
ever  done.  It  purchased  the  land,  had  its 
deed  recorded  in  Oregon,  gave  a  mortgage 
which  was  only  effective  in  Oregon,  leased 
the  property  under  a  contract  that  the  share 
of  grain  it  was  to  receive  as  rent  should  ha 
divided  upon  the  land,  contracted  to  sell  a 
portion  of  the  land,  and  generally  held  and 
managed  it  as  a  resident  owner  would  have 
done;  the  only  difference  l)eing  that  the 
formal  papers  and  contracts  In  respect  to  it 
were  signed  and  executed  in  Idaho.  It  was 
a  holder  of  stocks  in  the  Crystal  District 
Improvement  Company,  an  Oregon  corpora- 
tion, and  of  38  of  the  bonds  of  said  company, 
transferred  by  defendants  to  Coulter  &  Brad- 
shaw  and  by  them  to  plaintiff,  and  its  rep- 
resentative appeared  at  the  meetings  of  the 
company  in  Oregon  and  voted  this  stock  in 
behalf  of  plaintiff.  It  is  clear  that  the  lands 
were  purchased  and  held  by  the  plainttff 
principally  for  the  purpose  of  sale  and  not 
for  cultivation.  It  was  as  much  a  landed 
proprietor  in  Oregon  and  managing  the  tract 
as  such  as  any  other  dealer  in  or  owner  of 
such  real  estate.  While  it  is  true  that  op- 
erations in  respect  to  the  land  were  directed 
from  across  the  line  in  Idaho,  they  were  con- 
summated in  Oregon,  and  plaintiff  is  clearly 
within  the  reasoning  of  the  cases  of  Johnson 
V.  Seaborg,  69  Or.  27,  137  Pac.  191,  and 
Hlrschfeld  v.  McCuUagh,  64  Or.  502,  127 
Pac  541,  130  Pac.  1131. 

[2]  It  is  conceded  that  a  single  isolated  In- 
stance of  dealing  is  not  within  the  statute. 
Commercial  Bank  v.  Sherman,  28  Or.  573,  4A 
Pac.  668,  62  Am.  St  Rep.  811;  Barse  Live 
Stock  Co.  V.  Range  Valley  Cattle  Oa,  16 
Utah,  59,  50  Pac.  630.  But  the  present  trans- 
action is  more  than  that.  It  was  the  evident 
intent  of  the  plaintiff  to  engage  in  this  state 
in  the  business  of  buying  and  selling  in  ref- 
erence to  this  particular  tract  and  to  act  as 
a  landed  proprietor  in  regard  to  it  and  not 
only  this,  but  to  participate  as  a  stockholder 
in  the  business  of  the  Crystal  District  Im- 
provement Company,  whose  object  was  to 
irrigate  these  and  other  lands. 

[3]  The  defendants  did  not  waive  the  plea 
in  abatement  by  afterward  answering  and 
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pleadlntr  to  the  mertts.    Hlrscbfdd  7.  McCul- 
lagh,  supra. 

The  pleoi  In  abatement  will  be  sustained, 
and  tlie  suit  dismissed. 


TAG6ART  v.  HUNTER  et  at 
(Supreme  Court  of  Oregon.     Not.  16,  1916.) 
Bbokebs  «=s>43— CoicPENSATiOH— Statut*  op 

Frauds— SumoiENCT  o»  Memokandum. 
Under  Ij.  O.  L.  J  808,  dedarine  void  certain 
agreements,  including:  one  authorizing  or  employ- 
ing an  agent  or  broker  to  sell  real  estate  for 
compensation  or  a  commission,  unless  the  same, 
or  a  memorandum  thereof,  expressing  the  con- 
siderations, be  in  writing,  and  subscribed  by  the 
party  to  be  charged,  the  written  authorization 
to  a  broker  to  sell  real  estate  most  state  the 
compensation  to  be  paid  him. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  {  44;   Dec  Dig.  <e=943.] 

Bean,  J.,  dissenting. 

In  Banc.  Appeal  from  Circait  Court,  Mult- 
nomab  Coimty ;  Henry  E.  McGinn,  Judj^. 

On  rehearing  and  reversed. 

For  former  opinion,  see  150  Pac.  738. 

A.  I<.  Yeazie,  of  Portland  (Veazle,  McConrt 
ft  Veazle,  of  Portland,  on  the  brief),  for  ap- 
pellants. Martin  L.  Pipes  and  Geo.  A.  Pipes, 
both  of  Portland  (John  B.  Ryan,  of  Port- 
land, on  the  brief),  for  respondent 

BENSON,  J.  Upon  the  rehearing  we  have 
considered  but  one  question:  Is  the, alleged 
memorandum  sufficient  to  take  the  case  out 
of  the  statute  of  frauds?  The  first  para- 
graph of  the  Oregon  statute  of  frauds  reads 
thus: 

"In  the  following  cases  the  agreement  is  void 
unless  the  same  or  some  note  or  memorandum 
thereof,  expressing  the  consideration,  be  in  writ- 
ing and  subscribed  by  the  party  to  be  charged, 
or  by  his  lawfully  authorized  agent;  evidence, 
therefore,  of  the  agreement  shall  not  be  received 
other  dian  die  writing,  or  secondary  evidence 
of  its  contents,  in  the  cases  prescribed  by  law." 
Sec.  808,  li.  O.  U 

Then  follows  an  enumeration  of  the  cas- 
es to  which  the  law  Is  applicable.  No.  8, 
tbe  one  pertinent  herein,  was  added  to  the 
statute  In  1909,  and  reads  thus : 

"An  agreement  entered  into  subsequent  to 
the  taking  effect  of  this  act,  authorizing  or  em- 
ploying an  agent  or  broker  to  sell  or  purchase 
real  estate  for  compensation  or  a  commission." 

The  memorandum  relied  upon  in  the  pres- 
«it  case  was  sought  to  be  established  by  sec- 
ondary evidence  of  Its  contents,  the  paper 
having  been  lost  or  destroyed.  The  plain- 
tiff testified  that  it  read  substantially  as  fol- 
lows: 

"J.  W.  Taggart:  I  hereby  authorize  yon  to 
sell  this  tract  of  yellow  pine  timber,  located  in 
Crook  county,  a  plat  of  which  is  inclosed,  and 
stating  so  many  thousand  acres  of  tbe  land 
could  oe  cultivated  after  the  timber  was  all  off, 
bow  many  thousand  feet  it  cruised  to  the  acre, 
about  tbe  number  of  logs  it  was,  surface  cleared, 
and  the  price  f  ^50  per  acre.  [Signed]  Hunter 
ft  Staats." 

This  statement,  reduced  to  its  simplest 
terms,  Is  an  authorization  of  plaintiff  to  sell 


a  particular  tract  at  land  at  a  specified  price 
per  acre.  It  Is  signed  by  the  party  sought 
to  be  charged,  and,  if  it  expresses  the  con- 
sideration, it  is  sufficient  The  problem 
submitted  then  is:  What  is  tbe  true  inter- 
pretation of  the  statntet  To  an  unsophis- 
ticated layman,  reading  the  two  clauses  of 
the  law  above  quoted,  it  would  undoubtedly 
mean  that  if  I  sell  nty  servloes  as  a  reel 
estate  broker,  I  cannot  leoover  therefor,  un- 
less I  have  a  written  memorandum  signed 
by  my  employer  specifying  the  land  I  am  to 
sell  and  the  compensation  I  am  to  rec^ve 
for  bringing  about  such  sale.  It  would  fur- 
ther impress  the  aforesaid  layman  that  I 
must  also  rely  upon  the  written  memorandum 
as  tbe  sole  evidence  of  any  agreement  to 
pay  me  for  my  services;  for  in  such  an 
agreement  it  Is  not  apparent  that  there  are 
any  other  essential  elements. 

"The  party  to  be  charged"  is  necessarily 
the  one  against  whom  enforcement  of  the 
agreement  is  Invoked,  and  the  only  consid- 
eration which  can  be  expected  from  him  is  to 
pay  for  the  broker's  services.  In  the  case 
of  Flsk  V.  Henarie,  IS  Or.  156,  9  Pac.  822,  the 
court  speaking  of  a  similar  agreement  says: 

"Tile  writing  in  such  case  need  not  be  signed 
by  both  parties,  nor  contain  any  tmms  further 
than  that  if  the  broker  will  procure  sudi  pur- 
chaser, he  will  be  allowed  a  stated  commission." 

This  interpretation  is  adopted  in  the  case 
of  Sorens<»  v.  Smith,  66  Or.  90,  129  Pac. 
761,  131  Pac.  1033,  57  L.  R.  A.  (N.  S.)  612. 
Ann.  Gas.  1916A,  1127,  wherein  Mr.  Justice 
Moore  says: 

"It  is  thought  that  the  primary  object  that 
induced  the  enactment  of  our  statute,  hereinbe- 
fore quoted,  demands  Uiat,  where  the  original 
contract  respecting  the  broker's  cocnpensatioa 
was  not  in  writing,  as  required,  the  ratification 
can  only  be  by  a  writing." 

Again,  in  the  opinion  upon  rehearing,  tbe 
same  learned  justice  says: 

"Because  George  Sorenson,  the  plalntifTs  as- 
signor, was  employed  by,  and  was  the  subagent 
of,  P.  A.  Kribs,  then  no  privity  of  contract  ex- 
isted between  such  sohetituted  agent  and  tlis 
defendant,  Charles  A.  Smith,  and  the  latter, 
never  having  stipulated  in  writing  to  pay  a  com- 
mission to  the  subagent  did  not  by  negotiating 
the  sale  of  the  lands  to  C.  P.  Bratnober  and  the 
Storey-Bracher  lAimber  Company  ratify  Krib's 
employment  of  Sorenson." 

In  the  late  case  of  Taylor  v.  Peterson,  147 
Pac.  520,  Mr.  Justice  Burnett  after  quot- 
ing the  language  of  our  statute,  stated: 

"In  this  respect  our  Code  is  more  stringent 
than  any  other  to  whidi  pur  attention  has  been 
directed.  In  mandatory  language  it  forbids 
proof  of  any  kind  other  than  tbe  writing,  yet 
here  the  plamtiS  would  rely  upon  the  oral  tes- 
timony entirely,  unless  we  may  except  the 
newspaper  article  to  whidi  reference  has  been 
made.  As  already  pointed  out,  that  does  not 
satiny  tbe  statute,  because,  for  one  thinft  It 
does  not  express  the  consideration." 

In  that  case  the  writing  signed  by  the  par- 
ty to  be  charged  said: 

"Several  weeks  ago  I  made  a  tender  to  the 
authorities  through  my  agent  J.  A.  Taylor,  at 
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Bjy  pri^erty,"  referring  to  property  eheWher* 
described  in  the  article. 

It  la  true  that  In  the  decisions  there  can 
be  found  some  dicta  Indicating  that  the  writ- 
ers are  not  In  full  harmony  with  some  of 
the  provisions  of  the  statute  of  frauds,  and 
would  be  satisfied  with  a  very  slight  per- 
formance of  its  requirements.  Nowhere  do 
we  find  any  encouragement  for  the  doctrine 
that  its  provisions  or  any  one  of  them  can  be 
entirely  ignored  with  impunity.  The  deci- 
sions of  other  states  are  of  slight  value  to 
us  in  the  solution  of  this  problem,  by  reason 
of  the  diverse  language  used  In  their  stat- 
utes. The  first  Important  particular  in  which 
the  statutes  differ  may  be  best  appreciated 
by  noting  the  fact  that  the  Oregon  statute 
declares  the  agreements  in  the  cases  men- 
tioned to  be  void.  We  find  this  to  be  the  case 
in  only  eight  other  states,  viz.,  Alabama, 
Michigan,  Nebraska,  Nevada,  New  York, 
Washington,  Wisconsin,  and  Wyoming.  In 
California,  North  Dakota,  South  Dakota,  and 
Montana  the  contract  is  declared  to  be 
"Invalid,"  or  "not  valid."  The  remaining 
states  declare  either  that  no  evidence  other 
than  the  writing  is  competent  in  the  cases 
specified,  or  that  no  action  phall  be  main- 
tained thereon.  It  will  be  observed  that  in 
our  state,  and  in  the  few  others  named 
above  as  In  the  same  class,  the  law  challeng- 
es the  vitality  of  the  contract  or  agreement, 
while  in  the  others  Uie  statute  affects  only 
the  remedy.  The  true  Interpretation  of  our 
law  Is  clearly  expressed  in  the  case  of  Pierce 
V.  Clarke,  Tl  Minn.  121,  73  N.  W.  523,  In 
which  the  foUovrtng  language  occurs:  ■ 

"The  English  statute  of  frauds  differs  from 
ours.  That  provides  that  no  action  shall  be 
brought  upon  such  contracts  unless  they  are  in 
wrltmg,  and  signed  by  the  party  to  be  charged. 
•  *  *  In  some  instances — perhaps  in  many — 
under  the  English  statute,  such  contracts  would 
not  be  absolutely  void,  as  under  ours.  It  is 
proper  here  to  call  attention  to  an  erroneous 
statement  as  to  the  effect  of  our  statute  found  in 
the  case  of  Hagelin  v.  Wacks,  61  Minn.  214, 
216,  63  N.  W.  624.  The  writer  hereof,  who 
wrote  the  opinion  in  that  case,  stated  that  the 
statute  of  frauds  does  not  declare  oral  contracts 
as  to  estates  or  interestsrin  lands  void,  but  mere- 
ly that  they  are  not  enforceable  by  action,  citing 
Trowbridge  v.  Wetherbee,  11  Allen  (Mass.)  361; 
liowman  v.  Sheets,  124  Ind.  416,  24  N.  B. 
3S1,  7  L.  R.  A.  784.  Such  is  not  the  law  un- 
der our  statute,  because  it  makes  such  contracts 
void.  Evidently  the  writer  had  in  mind  the 
English  statute,  which  does  not  declare  such 
contracts  void,  but  nonenforceable  by  action" — 
citing  Madigan  v.  Walsh,  22  Wis.  501,  to  the 
saipe  effect. 

It  seems  dear  that,  If  a  parol  agreement 
Is  void  under  the  statnte  of  frauds,  no  blun- 
der, or  even  intentional  admission  of  in- 
competent evidence,  could  vitalize  the  con- 
tract to  such  an  extent  as  to  Justify  a  recov- 
ery thereon.  The  authorities  called  to  our 
attention  which  appear  to  sustain  the  con- 
verse theory  are  either  from  states  whose 
law  does  not  declare  such  contracts  void,  or 
are  in  the  same  category  with  the  case  of 
Hagelin  v.  Wacks,  supra,  which  the  Supreme 
Court  of  Mlnneaota  so  frankly  repudlate& 


Qnotli^  again  a  ffimiMnta  cat«,  Taylor  v. 
Allen,  40  Minn.  433,  434,  42  N.  W.  292,  we 
read  as  fallows; 

'The  plaintiff  suggests  that  tbe  written  mem- 
orandum in  this  case  is  aided  or  supplemented 
by  certain  admissionsin  the  answer.  But  these 
will  not  help  matters.  It  is  now.  tha  settled 
law  that  the'  defendant  can  have  the  benefit  of 
the  statute,,  even  if  be  admits  an  oral  agree- 
ment. He  may  admit  a  verbal  agreement,  and 
yet  assert  its  invalidity" — citing  Browne,  St 
Frauds,  |  50G ;  Wilson  S-  M.  Co.  v.  Schnell,  20 
Minn.  .40  (Gil.  33). 

We  have  examined  with  great  care  tbe 
authorities  cited  by  respondent,  and  do  not 
find  that  they  sustain  his  contention.  The 
case  of  Klser  v.  HoUaday,  29  Or.  338,  45  Pac. 
758,  Is  cited  to  sastaiu  the  doctrine  that  no 
express  promise  to  pay  Is  required  to  be  in- 
duded  In  the  memorandum.  That  was  an 
action  to  recover  on  a  quantum  meruit  for 
work  and  labor,  and  therefore  is  not  in  point ; 
for  no  one  will  contend  that  a  person  may 
not  recover  upon  an  implied  promise,  unless 
the  statute  requires  the  promise  to  be  in 
writing.  The  case  of  Sorenson  v.  Smith,  65 
Or.  78,  129  Pac.  757,  181  Pac.  1022,  57  L.  R. 
A.  (N.  S.)  612,  Ann.  Gas.  1915A,  1127,  which 
Is  reUed  upon  to  support  the  contention  that 
the  defense  of  the  statute  ijs  waived  by  ad- 
mitting without  objection  any  evidence  tend- 
ing to  support  the  parol  contract,  does  not, 
we  think,  sustain  this  doctrlna  It  is  true 
that  in,  tbe  opinion  upon  the  rehearing  (65 
Or.  92,  131  Pac.  1023,  67  L.  B.  A.  [N.  S.] 
612,  Ann.  Cas.  1915A,  1127)  the  court  says: 

"In  the  former  opinion,  the  testimony  admit- 
ted without  exception  was  deemed  competent, 
and  it  was  also  considered  that  the  statute  of 
frauds,  as  far  as  it  related  to  Sorenson's  em- 
ployer was  waived  by  not  objecting  to  the  ad- 
mission of  testimony  tending  to  show  that  tbe 
contract  sued  upon  was  not  evidenced  by  any 
writing." 

A  careful  examination  of  the  entire  opin- 
ion discloses  the  fact'that  this  statement  was 
not  necessary  to  the  decision,  which  was 
based  upon  the  fact  that  an  examination  of 
all  the  evidence  failed  to  disclose  a  case  sof- 
flclent  to  go  to  the  Jury.  The  case  of  Sco- 
field  V.  Stoddard,  58  Vt.  290,  5  AO.  314,  is 
not  in  point,  for  the  reason  that  the  Vermont 
statute  does  not  declare  such  contracts  void, 
but  simply  states  that  "no  action  shall  be 
brought,"  etc.  The  case  of  Llvermore  r. 
Stlne,  43  CaL  274,  is  not  of  any  practical 
value,  for  the  reason  that  the  court  distinct- 
ly says  that  the  contract  then  under  con- 
sideration was  not  within  the  statute  of 
frauds,  and  its  statement  in  regard  to  waiver 
is  pure  dictum.  It  may  alfio  be  noted  tbat 
the  California  statute  does  not  use  the  term 
"void,"  but  declares  such  contracts  to  be  'In- 
valid." In  the  case  of  Flsk  v.  Heoarie,  13 
Or.  156,  9  Pac.  322,  It  wiU  be  noted  there  was 
a  writing  signed  by  tbe  party  to  be  charged 
describing  the  land,  naming  the.  price  at 
which  It  was  to  be  sold,  and  sijedfying  the 
commission  to  be  received  by  the  broker, 
it  will  further  be  observed  that  this  case  was 
determined  under  tbe  CaUiomia  statute^ 
gitizedby  VjOOQIC 
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widda.  dlSfera  from  ours  In  tbat  It  employe 
tbe  following  language: 

"Erideiwe,  therefore,  cannot  be  received,  with- 
out the  writing,  or  secondary  evidence  of  its 
contents." 

In  tbe  case  of  JohnstOQ  v.  Wadsworth,  24 
Or.  494,  84  Pac.  13,  the  court  held  that  the 
Instrument  eued  upon,  being  under  seal,  im- 
ported a  coBsideration  and  was  a  sufficient 
memorandum.  Tbe  remarks  of  the  learned 
Justice  who  wrote  tbe  opLoion  In  regard  to 
parol  evidence  do  not  purport  to  be  a  decla- 
ration of  the  law,  but  a  criticlBm  of  its  logic. 
There  were  other  cases  dted  upon  various 
points,  but  these  we  have  referred  to  are 
sufficient  to  disclose  the  nature  of  tbe  au- 
thorities relied  upon. 

However  we  may  regard  the  statutes  of 
/our  state,  we  are  not  at  liberty  to  repeal 
them  by  interpretation. 

Tbe  Judgment  of  tbe  trial  court  is'  reversed 
and  tbe  action  dismissed. 

HARRIS,  J.,  concurs  In  the  result 

BEIAN,  3.  Cdissentln^.  I  am  still  of  the 
opinion  tbat  the  written  authorization  shown 
by  the  evidence  expresses  the  consideration 
and  compiles  with  tbe  statute.  I  therefore 
adhere  to  tbe  former  t^jtinion  herein.  Tag- 
gart  V.  Hunter,  160  Pac.  738. 


rriTLB  INSURANCE  &  TRUST  00.  v, 
NORTHWESTERN  LONG  -  DISTAJSfCB 
TELEPHONE  CO.  (HOME  TELEPHONE 
&  TELEGRAPH  CO.  OF  PORTLAND  et 
*L,  Interveners). 
(Supreme  Court  of  Oregon.    Nov.  10,  1915.) 

Appeal  and  Erbob  e=>801— Motiow  to  D19- 
lass  Appjcai/— Questions  Keviewabi.b. 
The  court,  on  motion  to  dismiss  an  appeal, 

cannot  investigate  tbe  merits  of  the  case. 

[Ed.  Note. — For  other  coses,  see  Appeal  and 

Error,  Cent.  Dig.  |{  3161-8164;   Dec.  Dig.  «=» 

801.] 

In  Banc.  Appeal  from  Circuit  Court,  Mult- 
nomah County;   W.  N.  Gatens,  Judge. 

Suit  by  the  Title  Insurance  ft  Trust  Com- 
pany to  foreclose  a  mortgage  given  by  the 
Northwestern  Long-Dlstance  Telephone  Com- 
pany, in  which  tbe  Home  Telephone  &  Tele- 
graph Company  and  others  intervened.  There 
was  a  decree  granting  relief  to  plalntitT,  and 
It  appeals.  On  motion  of  the  Northwestern 
Long-Dlstance  Telephone  Company  to  dis- 
miss the  appeal  in  so  far  as  it  applies  to 
that  portion  of  the  decree  which  is  in  con- 
formity with  the  allegations  and  prayer  of 
tbe  complaint    Denied. 

Fenton,  Dey,  Eampson  ft  Fenton,  tst  Port- 
land, for  appellant.  Fulton  &  Bowerman,  of 
Poruand,  for  respondent.  R.  W.  Montague,  of 
Portland,  for  Intervener  Home  Telephone  & 
Telegraph  Co.  of  Portland.  Fulton  &  Bower- 
mutn,  of  Portland,  for  receiver  Coffey.  H.  S. 
Wilson,  of  Portland,  for  intervener  Sumner. 


BENSON,  J.  This  is  a  suit  to  foreclose  a 
certain  trust  deed  or  mortgage  given. by  the 
defendant,  Northwestern  Long-Distance  Tel- 
ephone Company,  to  plaintiff.  Title  Insurance 
&  Trust  Company.  There  are  a  number  of 
parties  besides  those  named,  and  from  the 
bulk  and  extent  of  tbe  abstract  of  record  it 
would  seem  tbat  many  Issues  were  consider- 
ed by  tbe  trial  court,  and  it  may  well  be 
that,  while  the  prayer  of  plaintiff's  complaint 
was  granted,  there  were  other  elements  of 
the  decree  closely  related  to  the  relief  sought 
which  might  make  the  result  unwelcome,  and 
possibly  unjust  This  court  cannot  investi- 
gate the  merits  of  the  case  upon  a  motion  to 
dismiss  tbe  appeaL  Tbe  case  of  Hume  v. 
Turner,  42  Or.  202,  50  Pac.  611,  is  hardly  in 
point  for  the  reason  that  that  appeal  was 
dismissed  after  a  hearing  upon  the  merits 
when  tbe  appellant  bad  admitted  that  the 
decree  gave  him  all  that  be  wanted,  except 
that  tbe  court  had  not  based  Its  decision  up- 
on a  legal  doctrine  which  he  sought  to  es- 
tablish. 

The  motion  to  dismiss  will  be  denied. 


^>ll 


BIALLETT  t.  TAYLOR. 
(Supreme  Court  of  Oregon.     Nov.  16,  1916.) 

1.  Waters  and  Water  Ooubseb  «=>2e3— Ib- 

RIOATION   DXTOHES  —  E^SCAf E   OF    WaTBB  — 

O  VBBFiA>w— Percolation  . 

In  suits  to  restrain  the  owners  of  irrigation 
ditches  from  negligently  permitting  escape  of 
water  therefrom,  there  is  no  legal  distinction  be- 
tween the  escape  of  water  by  overflow  and.  by 
percolation,  where  the  cause  of  escape  can  be 
traced  to  its  source  and  shown  to  originate  In 
the  ditch. 
^Ed.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.  {  824 ;  Dec.  Dig.  ®=9 
263.] 

2.  Waters  and  Wakb  CoTrssEs  «=»263— Es- 
Oafe  or  Water— liLABiLirr—NKOLiOENCE. 

A  person  who  by  artificial  means  causes  WS'- 
ter  to  percolate  through  the  soil  to  the  injury  of 
his  neighbor  does  so  at  his  peril  and  is  legally 
responsible  therefor  irrespective  of  negligence. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  i  324 ;  Dec.  Dig.  «=> 
263.] 

3.  Waters  and  Water  Courses  <S=»263— Ib- 
BiOATiON  Ditches— Escape  or  Water- Lia- 
bility. 

Where  water  was  caused  to  percolate  into 
lands  adjoining  an  irrigation  ditch  because  of 
the  negligent  failure  of  the  owner  of  the  ditch 
to  construct  a  waste  ditch,  he  was  liable  to  the 
owners  of  the  adjoining  land  for  injury  caused 
by  bis  negligence. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  {  824 ;  I>ec.  Dig.  <8=> 
263.] 

In  Banc.  Appeal  from  Circuit  Court  Mal- 
heur County;   Dalton  Biggs,  Judge. 

Suit  by  O.  W.  MaUett  agabist  S.  F.  Tay- 
lor, as  administrator  of  the  estate  of  A.  A. 
Brown,  deceased.  Decree  for  plaintiff,  and! 
defendant  appeals.    AflSrmed. 

This  was  a  suit  brought  to  restrain  defend- 
ant from  negligently  permitting  water  vsed 
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by  blm  In  Irrigating  bis  land  to  escape  by 
overflow  and  percolation  on  or  Into  tbe  ad- 
joining lands  of  plaintiff,  wbereby  It  was  al- 
leged that  plaintiff's  lands  were  rendered  too 
wet  and  swampy  for  cultivation  and  tbe  nse- 
fnlness  thereof  for  cropping  purposes  de- 
stroyed. The  complaint,  which  Is  too  volumi- 
nous for  Insertion  here,  was  met  by  denials 
patting  tbe  whole  matter  In  Issue,  and  upon 
trial  bad  there  were  findings  and  a  decree  for 
plaintiff,  from  wblcb  defendant's  administra- 
tor appeals. 

O.  McGonaglll,  of  Ontario,  Or.  (W.  E>.  Lees, 
of  Ontario,  Or.,  on  tbe  brief),  for  appellant. 
J.  W.  McCulloch,  of  Ontario,-  Or.  (McGuUocta 
&  Wood,  of  Ontario,  Or.,  on  tbe  brief),  for 
respondent. 

McBBIDB,  J.  (after  stating  tbe  facts  as 
above).  Tbe  evidence  in  tbe  case  Is  some- 
what contradictory,  but  upon  tbe  whole  we 
are  of  tbe  opinion  that  that  produced  by 
plaintiff  Is  based  upon  more  accurate  data 
and  that  tbe  findings  of  fact  made  by  the  cir- 
cuit court  are  correct;  and  they  are  there- 
fore adopted  as  the  findings  of  this  court. 
From  these  findings  It  appears  that  plaintiff 
and  defendant  are  adjoining  landowners,  and 
that  a  portion  of  defendant's  land  is  situated 
on  a  swnewbat  higher  elevation  than  a 
tract  of  plaintiff's  land  adjacent  thereto; 
that  in  irrigating  bis  land  defendant  does  it 
in  sucb  a  careless  manner  that  tbe  waste 
water  flows  into  a  depression  In  tbe  same 
and  accumulates  there,  and  thence  flows  or 
percolates  through  tbe  soli  over  and  wets 
the  adjoining  land  of  plaintiff,  rendering  it 
unfit  for  cultivation.  It  appears  from  tbe 
testimony  that  the  damage  caused  by  actual 
overflow  is  comparatively  slight,  but  that 
the  injury  caused  by  percolation  of  water 
trau  the  depression  before  alluded  to  is  so 
great  as  to  render  several  acres  of  plaintiff's 
land,  to  a  great  extent,  unfit  for  cultivation, 
and  that  it  is  apparent,  at  a  not  exorbitant 
expense,  defendant  could  prevent  this  injury 
by  constructing  a  proper  waste  ditch.  The 
evidence  shows  that  he  has  failed  and  refus- 
ed to  construct  such  a  ditch,  contending  here 
that  an  irrigator  is  not  required  by  law  to 
take  care  of  water  percolating  through  his 
soil  into  tbe  lands  of  bis  neighbor. 

[1]  It  is  believed  that  no  legal  distinction 
exists  between  Qie  case  of  waters  escaping 
by  overflow  and  waters  escaping  by  percola- 
tion, where  tbe  cause  of  such  escape  can  be 
traced  to  its  source  and  sbown  to  originate 
in  the  dltcb,  and  no  case  has  been  cited  by 
counsel  which  makes  such  distinction.  Tbe 
case  of  Fleming  v.  Ixwkwood,  36  Mont  884, 
92  Pac.  962,  U  L.  R.  A.  (N.  S.)  628,  122  Am. 
St  Bep.  375, 13  Ann.  Caa.  263,  merely  holds 
that  a  dltcb  owner  is  not  liable  tat  damages 
caused  to  adjoining  lands  by  seepage  unless 
it  shall  be  sbown  that  such  seepage  was  the 
result  of  bis  negligence — a  proposition  upon 
wbic^  courts  are  divided,  a$  will  be  hereafter 
shown.  The  case  of  Woodland  v.  Portneuf- 
Marsh  Valley-  On.  .Oo.,<  20  Idaho,  789,  146 


Pac.  1106,  holds  that  the  owner  of  a  supply 
ditch  furnishing  water  to  settlers  al<Mig  its 
course  is  not  liable  for  damages  caused  by 
seepage  or  overflow  escaping  from  ditches 
owned  and  constructed  by  settlers  obtadning 
water  from  the  supply  ditch,  and  incidentally 
declares,  by  way  of  dictum,  that  the  owner 
of  tbe  ditch  from  which  the  damage  resulted 
was  not  liable  for  such  damage  unless  it  was 
the  result  of  bis  negligence.  Beyond  tbe 
fact  that  some  of  the  courts  bold  that  tbe 
owner  of  a  dltcb  or  dam  causing  damage  by 
seepage  or  overflow  is  liable  irrespectiye  of 
negligence,  while  others  hold  that  he  is  lia- 
ble only  for  negligently  permitting  water  to 
escape  trom  gnch  causes,  the  courts  gener- 
ally make  no  distinction  between  cases  of 
damage  arising  from  water  escaping  by  over- 
flow and  those  arising  from  seepage,  and 
logically  there  can  be  no  reason  for  any  dis- 
tinction. 

[2]  Tbe  question  is  not  new  in  this  state, 
but  was  settled  by  the  opiid<»  of  Mr.  Justice 
Moore,  in  Ebboo.  y.  Wattier,  26  Or.  7,  34 
Pac.  756,  wherein,  after  citing  a  niunber  of 
authorities,  this  conclusion  is  reached: 

"If  a  person,  by  artificial  means,  raises  a  vol- 
ume of  water  above  its  natural  level,  and,  by 
percolation,  or  by  overflow,  injures  ndghlwring 
lands  without  license,  prescription,  or  grant 
from  tbe  proprietor,  the  latter  may  invoke  tbe 
interposition  of  a  court  of  equity,  and  obtain  an 
injunction  to  prevent  it,  when  be  would  sustain 
irreparable  injury,  or  be  compelled  to  bring  a 
multiplicity  of  actions  to  recover  the  damages  as 
they  accrued." 

This  case  establishes  tbe  role  in  this  state 
that  a  person  who  by  artificial  means  causes 
water  to  percolate  through  tbe  soil  to  tbe  in- 
jury of  his  neighbor  does  so  at  bis  peril  and 
is  legally  responsible  therefor  irrespective  of 
negligence.  This  rule  follows  tbe  case  of 
Fletcher  v.  Rylands,  I*  R.  3  H.  L.  330,  dted 
by  Mr.  Justice  Moore,  wherein  Mr.  Justice 
Blackburn  observes: 

"If  a  person  brings,  or  accumulates,  on  his 
land  anything  which,  if  it  should  escape,  may 
cause  damage  to-  his  neighbor,  he  does  so  at  his 
peril," 

Another  case  supporting  this  doctrine  and 
in  all  material  respects  identical  with  tbe 
case  at  bar  is  Park^  t.  Larsoo,  86  CaL  236^ 
24  Pac.  989,  21  Am.  St  Rep.  30.  Other  sim- 
ilar cases  are:  Sylvester  v.  Jerome,  19  Cola 
128,  34  Pac.  760,  in  which  the  court,  whUe 
placing  its  decision  upon  a  statute  making 
owners  of  reservoirs  liable  -tor  damages 
caused  by  leakage,  observes  that  the  statute 
Is  a  mere  affirmation  of  tbe  common  law; 
Shields  V.  Orr  Extension  XHtdk  Co.,  23  Ner. 
340,  47  Pac.  194;  WUson  v.  New  Bedford, 
108  Mass.  261,  11  Am.  Rep.  352 ;  MonsoD  Ufg. 
Co.  T.  Fuller,  16  Pick.  (Mass.)  654 ;  FuUer  v 
Cfaickopee  Falls  Mfg.  Co.,  16  Gray  (Mass.)  46: 
Plxley  v.  Clark,  35  N.  T.  MO,  91  Am.  Dec  72. 

"Tbe  owner  of  the  land  over  which  the  ditdi  i* 
.constructed  cannot  be  required  to  take  the  risk 
of  injury  to  bis  property  from  percolation,  and, 
if  the  ditch  cannot  be  managed  so  as  to  prevent 
injury  from  this  cause,  the  owner  of  the  ditch 
must  pay  for  the  injury  dona  tlMieby  as  jpatt  of 
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the  compensation  to  be  made  for  the  right  of 
way ;  and  if  the  injury  can  be  prevented,  and  is 
not,  the  owner  of  the  ditch  is  liable  aa  for  neg- 
ligence."   Farnbam  on  Waters,  i  634. 

[3]  In  the  Instant  case  there  is  no  need  to 
Invoke  in  all  its  severity  the  rule  laid  down 
In  Esson  v.  Wattler,  supra.  The  evidence 
tends  to  show  that  defendant  provided  no 
waste  ditch,  the  construction  of  which  would 
have  prevented  further  injury,  and,  although 
plaintifC  offered  to  provide  a  right  of  way 
at  his  ovm  expense  for  such  ditch,  these  rea- 
sonable proffers  were  rejected  by  defendant 
The  failure  to  provide  this  ditch  was  negli- 
gence which  was  the  proximate  cause  of  the 
injury,  and  all  the  authorities  concur  in  hold- 
ing a  ditch  owner  or  irrigator  responsible  in 
such  a  case.  10  Current  Law,  p.  2016;  Flem- 
ing V.  Lockwood,  supra;  Jenkins  v.  Hooper 
Irr.  Ca,  13  Utah,  100,  44  Pac.  82»;  McCar^ 
V.  Boise  City  Canal  Co.,  2  Idaho  (Hasb.)  245, 
10  Pac.  623,  and  cases  there  dted;  King  v. 
Miles  City  Irr.  Ditch  Co.,  16  Mont.  463,  41 
Pac.  431,  60  Am.  St.  Eep.  506;  Lisonbee  v. 
Monroe  Irr.  Co.,  18  Utah,  343,  54  Pac.  1009, 
72  Am.  St.  Rep.  784;  Denver  v.  Mullen,  7 
Colo.  345,  3  Pac.  693;  Howell  v.  Big  Horn 
Basin  Colonization  Co.,  14  Wyo.  14,  81  Pac. 
785,  1  liL  R.  A.  (N.  S.)  596.  In  the  brtefS  of 
counsel  in  the  case  last  mentioned  as  re- 
ported in  U  R.  A.  v?ill  be  found  citations  of 
the  principal  cases  relating  to  this  subject 
It  is  curious  to  notice  that  in. the  earliest 
law  on  the  subject  of  irrigation  known  to 
mankind  and  promulgated  in  such  a  remote 
past  that  the  common  law  seems  compara' 
tlvely  a  recent  innovation,  the  rule  an- 
nounced in  the  foregoing  cases  was  declared 
In  the  laws  of  Hanunurabi,  who  reigned  over 
Assyria  700  years  before  the  time  of  Moses, 
we  find  this  statute: 

"If  a  man  neglect  to  strengthen  his  dyke  and 
do  not  strengthen  it,  and  a  break  be  made  in 
his  dyke  and  the  water  carry  away  the  farm 
land,  the  man  in  whose  dyke  the  break  has  been 
made  shall  restore  the  grain  which  he  has  dam- 
aged. If  he  be  not  able  to  restore  the  grain, 
tbey  BhaU  sell  him  and  his  goods  and  the  farmers 
whose  grain  the  water  has  carried  away  shall 
share  in  the  results  of  the  sale."  Harper  s  Code 
of  Hammnrabi,  If  53,  54. 

If  we  eliminate  the  severe  "proceedings 
supplemental  to  execution,"  the  law  is  prac- 
tically the  same  to-day  as  it  was  in  the  year 
2250  B.  C. 

In  the  case  at  bar  we  are  satisfied  that  the 
defendant  has  conducted  his  irrigating  oper- 
ations so  carelessly  and  with  such  disregard 
of  Uie  rights  of  plaintiff  that  the  court  was 
right  in  enjoining  their  further  continuance 
in  that  manner.  That  cases  must  often 
arise  whereby  accident  such  as  sudden  floods 
or  unusual  rains  or  other  accidents  damage 
may  occur  to  adjoining  fields  which  could 
not  reasonably  have  been  foreseen,  and  for 
which  no  action  will  lie,  seems  to  be  estab- 
lished by  the  later  authorities;  but  to  hold 
that  a  man  may  lawfully  construct  a  ditcU 


which  from  the  manner  of  its  construction 
must  necessarily  occasion  substantial  injury 
to. the  land  of  his  neighbor  either  by  over- 
flow or  by  percolation,  or  that  he  can  law- 
fully so  irrigate  his  land  as  to  do  such  sub- 
stantial injury,  would  be  to  grant  him  an 
easement  in  such  adjacent  land  without  com- 
pensation, and  this  the  law  will  not  permit 
The  decree  is  affirmed. 


MrrCHEIXi  V.  STUBTEVANT. 
(Supreme  Court  of  Oregon.     Nov.  16,  1915J 

Appsai,  and  Ebbob  €=>59S  —  Tbanscbipt  — 

Dismissal. 

Under  L.  O.  Li.  !  554,  as  amended  by  Laws 
1913,  p.  618,  providing  that  appellant,  within 
30  days  after  perfecting  his  appeal,  shall  file 
in  the  appellate  court  a  transcnpt  of  such  am 
abstract  as  the  rules  of  that  court  may  require, 
or  so  mnch  of  the  record  as  is  necessary  to  in- 
telligibly present  the  questions  to  be.  deter- 
mined bv  that  court,  the  original  files  in  the 
court  below,  without  any  certificate  identifying 
them,  and  without  an  abstract  as  required  by 
Supreme  Court  rule  6  (117  Pac  is),  or  any 
explanation  for  failure  in  that  regard,  filed  on 
appeal  from  an  order  of  the  circuit  court  after 
nonce  of  appeal  was  served  and  filed,  did  not 
constitute  the  transcript  required  on  appeal, 
and  the  appeal  would  be  dismissed. 

[Ed.  Note. — E\>r  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  2639-2644 ;  Dec.  Dig.  €=» 


In  Banc.  Appeal  from  Circuit  Court,  Lane 
County ;  Q.  F.  Skipworth,  Judge. 

Proceeding  by  Lucy  Belle  Mitchell,  ob- 
jecting to  the  final  account  of  Mary  E.  Sturte- 
vant,  executrix  of  the  estate  of  Joseph  K. 
Sturtevant  deceased.  From  an  order  dis- 
missing an  appeal  to  the  circuit  court,  plain- 
tiff appeals.     Dismissed. 

George  B.  Dorrls,  of  Eugene,  for  appellant 
F^d  E.  Smith  and  M.  Vernon  Parsons,  both 
of  Eugene,  for  resqpondent 

BENSON,  J.  The  order  was  made  and  en- 
tered by  the  lower  court  on  April  10,  1915. 
The  notice  of  appeal  was  served  on  April 
19th,  and  filed  on  April  2lBt.  On  May  5th  a 
mass  of  papers  which  appear  to  be  the  orlgf- 
nal  files,  bqth  in  the  probate  and  drcutt 
courts,  but  withoiut  any  certificate  identifying 
them,  were  fastened  together  and  filed  here. 
No  abstract  or  other  paper  was  filed  in  this 
court  until  July  22d,  when  the  motion  now 
under  consideration  was  filed.  Thereaftec, 
on  July  28th,  appellant  filed  her  brief.  The 
papers  filed  on  May  5th  do  not  constituto 
such  a  transcript  as  is  required  by  statute 
(section  554,  L.  O.  Ll,  Laws  .1913,  p.  618),  or 
by  the  rules  of  this  court  Neither  is  there 
any  abstract  on  file  herein,  as  required  by 
rule  6  of  this  court  (117  Pac.  ix),  nor  has  ai>- 
pellant  offered  any  explanation  or  excuse  for 
her  failure  in  this  regard. 

It  follows  that  the  motion  to  dismiss  must 
be  allowed ;  and  it  is  so  ordered. 
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BABTON  V.  TOUNG  et  aL 
(Supreme  Court  of  Oregon.    Nov.  16, 1915.) 

Appeai.  and  BiBttOB  iS=>414^-NoTiCE  of  Ap- 
peal —  PEiasoNS  UPON  Whom  Notice 
Srohld  BE  Sebvbd— "Adverse  Paktt." 
In  a  suit  to  foreclose  laborers'  liens  on 
ipining  claims,  plaintiff  named  as  defendants,  in 
addition  to  the  o\^'ner  and  a  lessee  of  the  claims, 
parties  alleged  to  have  liens  thereon  subsequent 
in  time  and  right  to  plaintiffs  claim,  one  of 
whom  answered,  denying  some  of  the  averments 
of  the  complaint  and  asking  the  foreclosure  of 
his  lien.  On  motion  of  the  owner  of  tl^e  claims, 
the  court  struck  out  all  of  the  items  alleged  in 
the  complaint,  and  plaintiff  appealed  from  the 
decree,  but  served  his  notice  of  appeal  on  none 
of  the  defendants  except  such  owner.  Beld 
that,  under  L.  O.  Ii.  {  550,  providing  that  if  an 
appeal  is  not  taken  at  the  time  thei  decision,  or- 
der, judgment,  or  decree  is  rendered  or  given, 
the  par^  desiring  to  appeal  may  canse  a  notice 
to  be  served  on  such  adverse  party  -or  parties 
as  have  appeared,  the  Supreme  Court  did  not 
acquire  jurisdiction  of  the  appeal,  since  an  "ad- 
verse party,"  within  the  statute,  is  every  party 
to  an  action,  suit,  or  proceeding  whose  interest 
in  respect  to  the  final  determination  rendered 
therein  is  or  might  be  in  conflict  with  a  modi- 
fication or  reversal  of  the  decision,  order,  judg- 
ment, or  decree. 

'  [£d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Kg.  S8  2137,  2138;  Dec  Dig.  *» 
414. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Adverse  Party.] 

In  Bana  Appeal  from  Circuit  Court,  Mal- 
heur County ;  Daltoa  Biggs,  Judge. 

Action  by  T.  A.  Barton  against  F.  O. 
Young  and  otbers.  From  a  decree,  plaintiff 
appeals.  On  motion  to  (HBmlHa  the  appeal. 
Appeal  dismissed. 

Geo.  W.  Hayes,  of  Vale,  for  appellant  W. 
H.  Brooke  and  R.  W.  Swagler,  both  of  On- 
tario, Dr.,  for  respondents. 


MOORS),  O.  J.  Thla  la  a  motion  to  dis- 
miss an  appeal.  A  suit  was  commenced  by 
T.  A.  Barton  against  F.  O.  Young,  N.  J.  Min- 
ton,  John  Carpenter,  and  J.  W.  Sheridan  to 
foreclose  alleged  Uena.  The  plalntifTs  claim 
In  his  own  right  was  for  boarding  laborers 
who  were  employed  In  operating  mining 
claims  in  Malheur  county,  Or.,  amounting  to 
(485.06.  His  other  demand  w,as  for  labor 
performed  by  such  employes,  amounting  to 
$1,068.40.  The  complaint  gave  the  names  of 
such  laborers,  the  number  of  days  each  was 
employed,  and  the  wages  he  was  to  receive 
ther^or.  In  referring  thereto  and  to  the 
plalntlfl  herein,  the  complaint  reads: 

"That  said  claims  and  accounts  for  the  labor 
performed  hj  the  said  individuals,  and  each  of 
the  said  individuals,  have  been  assigned  to  this 
claimant  prior  to  the  filing  of  this  lien." 

Another  clause  of  the  Initiatory  pleading 
is  as  follows: 

.  "That  the  said  defendants  John  Carpenter 
and  J.  W.  Sheridan  arc  lienholders  against  the 
said  property,  and  by  reason  thereof  claim  some 
rights  and  interests  therein,  but  that  the  claims 
of  said  defendants  are  subsequent  in  time  and 
right  to  the  claim  of  this  plaintiff." 


Carpenter's  answer  denied  some  of  the 
averments  of  the  complaint  and  for  affirma- 
tive relief  set  forth  hla  alleged  lien  against 
the  same  mining  claims,  amounting  to  $279.- 
75,  and  prayed  foreclosure,  etc.  Mlnton,  the 
owner  of  the  mining  claims,  answered  Car- 
penter's cross-complaint  denying  many  aver- 
ments thereof.  For  a  separate  defense  be  al- 
leged that  by  a  written  lease  he  demised  the 
real  property  sought  to  be .  Incumbered  to 
Young,  who  covenanted  that  he  would  pay  all 
indebtedness  incurred  la  operating  the  mines, 
which  lease  was  duly  recorded  In  that  coun- 
ty, July  ,  1914;    that  on  September 

9th  of  that  year,  and  while  Young  was  oper- 
ating the  mines,  Miuton  caused  to  be  put  up 
thereon  notices,  specifying  the  time  and  place 
of  such  poatlng,  as  provided  in  section  7444, 
I4.  O.  I4.,  warning  all  persons  that  he  would 
not  be  ree(ponslble  for  any  debt  contracted  by 
the  lessee,  In  the  operation  of  the  mines  un- 
der the  lease;  and  that  Carpjenter  had  no- 
tice and  knowledge  of  such  warning  before 
performing  any  work  In,  on,  or  at  the  mipea. 
The  prayer  of  the  answer  Is  that  the  cross- 
complaint  be  dismissed.  Carpenter's  reply 
controverted  the  averments  of  new  matter  in 
such  answer.  Mlnton  thereupon  moved  to 
strike  from  Barton's  complaint  all  averments 
of  his  Individual  claim  of  $485.05,  on  the 
ground  that  the  Items  thereof  were  nouallen- 
able  under  the  statute  of  this  state.  He  also 
moved  to  strike  from  such  complaint  all  alle- 
gations therein  relating  to  causes  so  assigned 
to  Barton,  for  the  reason  that  the  right  to 
a  lien  was  personal  and  a  transfer  of  a  claim 
did  not  empower  the  assignee  to  perfect  a 
lien  therefor.  This  motion  was  allowed,  and 
Barton  undertook  to  appeal  from  such  decree 
by  addressing  his  notice  therefor,  "To  N.  J. 
Mlnton  one  of  the  above-named  defendants," 
and  to  his  attorneys,  naming  them,  one  of 
whom  acknowledged  In  writing  the  service 
of  a  duly  certified  copy  of  such  notice.  An 
undertaking  on  appeal  was  given,  served,  and 
filed,  and,  a  transcript  having  been  sent  up, 
the  motion  first  referred  to  herein  was  Inter- 
posed on  the  ground  that,  since  the  notice  of 
appeal  was  not  served  on  all  the  parties  who 
might  be  Injuriously  affected  by  a  reversal 
or  modification  of  the  decree,  Jurisdiction  of 
the  cause  has  not  been  secured  by  this  court 

The  statute  regulating  the  procedure  in 
such  cases  reads:  ' 

"Any  party  to  a  Judgment  or  decree  other 
than  a  judgment  or  decree  given  by  confession, 
or  for  want  of  ah  answer,  may  appeal  there- 
from. The  party  appealing  is  known  as  the  ap- 
pellant, and  the  adverse  party  as  the  respond- 
ent."   Ifc  O.  L.  §  649. 

"If  the  appeal  is  not  taken  at  the  time  the 
decision,  order.  Judgment,  or  decree  is  rendered 
or  given,  then  the  party  desiring  to  appeal  may 
cause  a  notice,  signed  by  himself  or  attorney, 
to  be  served  on  such  adverse  party  or  parties 
as  have  appeared  in  the  action  or  suit,  or  apoa 
his  or  their  attomejt,  at  any  plaoe  in  the  state, 
and  file  the  originu,  with  proof  of  service  in- 
dorsed thereon,  with  the  clerk'  of  the  court  in 
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which  the  judgment,  decree,  or  order  is  entered." 
Id.  {  660. 

An  "adverse  party,"  within  the  meaning  of 
this  statnte,  Is  every  party  to  an  action,  suit, 
or  proceeding  whose  interest,  in  respect  to 
the  final  determination  rendered  therein,  Is 
or  might  he  in  conflict  with  a  modification 
or  reversal  of  the  decision,  order,  judgment, 
or  decree  so  given  or  rendered.  Lrlllienthal 
V.  Garavita,  15  Or.  339,  15  Pac.  280 ;  Hamil- 
ton V.  Blair,  28  Or.  64,  31  Pac.  1»7;  The 
Victorian,  24  Or.  121,  82  Pac.  1040,  41  Am. 
St  Kep.  838.  In  Lane  v.  Wentworth,  69  Or. 
242,  245,  133  Pac.  848,  349,  Mr.  Justice  Bur- 
nett, discussing  tills  subject,  says: 

"It  has  constantly  been  determined  by  this 
court  that,  although  parties  are  both  pluntifla 
or  both  defendants,  yet  if  an  appeal  would  un- 
favorably affect  the  rights  of  one  of  them,  as 
determined  by  the  decree  appealed  from,  he  is 
an  adverse  party  as  respects  his  coplointiff  or 
codefendant,  and  tliat  the  jurisdiction  of  this 
court  depends  ui>on  service  of  the  notice  upon  all 
such  partie8"-7Citing  many  Oregon  decisions  on 
this  subject. 

The  plalntifTs  counsel,  contending  that  the 
notice  of  appeal  herein  was  sufficient,  relies 
upon  the  case  of  Watson  v.  Noonday  Mining 
Co.,  37  Or.  288,  55  Pac.  867,  68  Pac  36,  60 
Paa  994.  That  was  a  suit  to  foreclose  a 
lien  upon  a  mining  claim.  The  John  A. 
Roebling's  Sons  Company,  a  foreign  corpora- 
tion, was  made  a  defendant;  tlie  complaint 
charging  that  It  had  or  claimed  some  inter- 
est in  the  premises,  but  that  Its  right  there- 
to was  inferior  to  the  plaintiff's  lien.  That 
corporation  answered  denying  snch  averment 
and  alleging  facts  showing  it  had  a  valid  Hen 
against  the  property,  which  incumbrance  it 
was  asserted  was  superior  to  Watson's.  The 
mining  company  answered  putting  in  issue 
the  validity  of  such  liens.  A  trial  being  had 
resulted  in  a  decree  foreclosing  both  liens. 
The  Koonday  Mining  Company  appealed,  but 
It  was  insisted  that  the  service  of  the  notice 
npon  the  foreign  corporation  was  insufficient 
to  confer  jurisdiction,  and  motion  was  inter- 
posed to  dismiss  the  appeal  on  that  ground. 
The  motion  was  denied,  the  court  holding 
that  the  Roebling's  Sons  Company  was  not 
an  adverse  party,  since  its  Interests  under 
the  decree  could  not  be  affected  by  a  reversal 
or  modification  thereof,  but  that  such  foreign 
corporation  would  be  benefited  by  an  altera- 
tion of  such  final  determination,  for  a  change 
of  that  kind  would  enhance  the  value  of  Its 
security. 

In  the  case  at  bar,  since  the  plalntifTs  al- 
leged liens  were  not  foreclosed  but  were  de- 
termined invalid,  a  reversal  or  modification 
of  the  decree  will  not  benefit  either  of  the 
other  partieB  who  were  not  served  with  the 
notice  of  appeal,  but  such  change  must  neces- 
sarily result  in  a  detriment  to  each. 

The  notice  In  question  not  having  been 
served  on  all  the  adverse  parties,  this  court 
never  secured  jurisdiction  of  the  appeal,  and 
hence  It  is  dismissed. 


HAINES  COMMERCIAL  CO.  et  aL  v.  6BA- 
BILL  et  aL 

(Supreme  Court  of  Oregon.    Nov.  16, 1916.) 

1.  MiNBS   AND   Minerals   «=»117  —  Likns — 
FoBECLoscBB— Complaint— SuFTioiENCT. 

A  complaint  to  foreclose  liens  for  materi- 
als and  labor  on  mining  property,  which  alleges 
that  plaintiff,  at  the  request  of  defendant,  the 
owner,  and  codefendant  operating  the  mine,  act- 
ing through  a  third  person,  their  duly  author- 
ized agent,  worked  as  an  underground  miner  at 
an  agreed  wage  per  day,  earning  a  specified  sum, 
leaving  unpaid  a  specified  sum;  that  the  serv- 
ices performed  by  plaintiff  were  performed  in 
the  working,  development,  and  operation  of  the 
property ;  that  plaintiff,  to  perfect  a  lien,  filed 
and  caused  to  be  recorded  m  the  office  of  tho 
county  clerk  in  the  county  his  claim  and  notice 
on  May  4th,  while  the  work  was  completed  on 
March  Slat  preceding;  that  the  claim  and  no- 
tice of  lien  contained  the  name  of  the  lien 
claimant,  a  true  statement  of  the  claim  and  de- 
mand, after  deducting  all  just  credits,  the  name 
of  the  owner  and  reputed  owner  of  the  proper- 
ty, the  name  of  the  person  by  whom  claimant 
was  employed,  a  description  of  the  property 
charged,  a  true  statement  of  the  contract,  and 
that  the  lieu  has  not  been  satisfied,  but  is  a 
valid  lien,  states  a  cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  S  239;  Dec.  Dig.  «=9ll7.] 

2.  Minks  and  Minbbals  4=»114— Noncx  or 
Lien— SxATDTORY  Provision. 

A  lien  notice,  which  complies  with  L.  O.  L. 
i  7445,  providing  that  a  true  statement  of  the 
demand,  after  deducting  credits  and  offsets, 
with  the  name  of  the  reputed  owner  and  name 
of  the  person  by  whom  claimant  was  employed, 
with  a  description  of  the  property,  is  sunicient, 
though  it  does  not  segregate  the  demand  for 
overtime  work. 

[Ed.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  t  236;   Dec.  Dig.  (S=3ll4.] 

8.  Statutes  <s»116— Titlb— SuiriontNOY. 

The  tide  of  Laws  1907,  p.  283,  entitled  An 
act  to  amend  enumerated  sections  of  the  code 
and  statutes  and  providing  for  liens  in  favor  of 
any  person  performing  labor  on  or  furnishing 
materials  or  supplies  for  the  operatixm  of  any 
mine,  and  regulating  the  priority  of  such  liens, 
and  of  Laws  1911,  p.  193,  entitled  "An  act  to 
amend"  L.  O.  L.  {  7447,  "to  provide  for  the 
priority  of  mortgages  and  for  the  posting  and 
recording  of  the  same,"  are  sufBcient,  within 
the  Constitution,  to  justify  provisions  in  the 
body  of  the  acts  making  liens  superior  to  mort- 
gages. 

[Ed.    Note.— For   other   cases,   see   Statutes, 
Cent  Dig.  f {  150,  151 ;   Dec.  Dig.  «=>115.] 

4.  Constitutional  Law  «=>300— Dub  Pro- 
CEB8  OF  Law— PaioBiTT  OF  LncNS. 

A  mortgagee,  in  a  mortgage  executed  sub- 
sequent to  the  statute  giving  laborers  and  ma- 
terialmen a  preference,  is  not  deprived  of  his 
property  ri^ht  without  due  process  of  law,  be- 
cause Us  hen  is  postponed  to  the  liens  of  la- 
borers and  materialmen. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  {  940;  Dec.  Dig.  «S3300.] 

6.  Mines  and  Minerals  «s>117  —  Liens  — ■ 

FOBECLOSURK— PeOBONAL  JUDQIOENT. 

In  a  suit  to  foreclose  a  lien  for  materials 
and  labor  on  mining  proi>erty,  brought  against 
the  owner  and  a  lessee  operating  the  property, 
the  court  granting  relief,  cannot  render  a  per- 
sonal Judgment  against  the  owner. 

[Ed.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  {  239 ;  Dec.  Dig.  «=>117.J 
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In  Bana  Appeal  from  Circuit  Court,  Ba- 
ker County;    Gustav  Anderson,  Judge. 

Consolidated  suits  by  tbe  Haines  Commer- 
cial Company,  the  Eastern  Oregon  Light  & 
Power  Company,  and  D.  B.  Rhodes  against 
Daniel  Grabill,  as  trustee,  and  others.  From 
a  decree  for  plalntlfFs,  defendant  Daniel  Gra- 
bill, as  trustee,  appeals.  Modified  and  af- 
firmed. 

Three  complaints  were  filed,  containing, 
for  plalntUFs  and  their  assignors,  allegations 
upon  72  causes  of  suit,  seeking  to  foreclose 
certain  liens  for  materials  and  labor  upon 
mining  property  owned  by  Highland  Gold 
Mines  Company  and  operated  by  Highland 
Development  Company  as  lessee.  The  three 
suits  were  by  stipulation  merged  and  tried 
as  one.  The  causes  of  suit  are  set  out  in 
substantially  the  same  form,  so  a  statement 
of  the  allegations  of  one  will  serve  for  all.  In 
our  consideration  of  the  ctise,  and  reads  as 
follows : 

"That  during  all  the  times  and  dates  herein- 
after mentioned  the  Highland  Gold  Mines  Com- 
pany, a  corporation,  and  the  Highland  Develop- 
ment Company,  another  corporation,  were  in  the 
actual  controL  and  in  the  actual  working,  de- 
velopment, and  operation  of  said  mining  proper- 
ty, and  tnat  R.  R.  McGaughey  was  the  duly 
authorized  agent  of  both  of  said  companies  in 
the  management,  working,  development,  and  op- 
eration thereof. 

"That  heretofore,  and  on  the  1st  day  of 
March,  1914,  at  the  special  instance  and  request 
of  the  above-named  defendant,  the  Highland 
Gold  Mines  Company,  a  corporation,  and  the 
Highland  Development  Company,  a  corpora- 
tion, acting  by  and  through  one  R.  R.  Mc- 
Gaughey, their  duly  authorized  agent  for  said 
purpose,  the  plaintin  began  work  upon  said  min- 
ing property,  above  described,  as  an  under- 
ground miner,  with  pick  and  shovel  and  other 
usual  tools  used  in  said  work,  and  between  said 
dates  and  the  81st  day  of  March,  1914,  both 
dates  inclusive,  when  he  ceased  so  to  work  and 
labor,  he  performed  31%  days'  labor,  including 
overtime,  at  the  agreed  wage  of  $3.60  per  day, 
earning  thereby  the  total  sum  of  $110.25,  no 
part  of  which  has  ever  been  paid,  except  the 
said  sum  of  $32.70,  leaving  a  balance  due  bim  on 
account  of  said  services  from  said  defendants. 
Highland  Gold  Mines  Company  and  the  High- 
land Development  Company,  of  the  sum  of  $77.- 
66,  no  part  of  which  has  been  paid.  i 

"That  said  work,  labor,  and  services  so  per- 
formed by  plaintiff  were  done  and  performed  in 
the  working,  development,  and  operation  of  the 
mining  property  hereinbefore  described  and  all 
thereof,  and  was  for  the  benefit  of  and  common 
to  all  of  said  property. 

"That  on  the  4th  day  of  May,  1914,  the  plain- 
tiff, for  the  purpose  of  securing  and  perfecting 
a  ben  for  the  money  due  him  as  aforesaid  under 
said  contract,  upon  the  properties  hereinbefore 
described,  duur  filed  and  caused  to  be  recorded 
in  the  ofiice  of  the  county  clerk  of  Baker  county, 
Oregon,  his  claim  and  notice  of  lien,  duly  veri- 
fied by  him  as  by  law  required. 

"That  said  claim  and  notice  of  lien  was  filed 
under  the  provisions  of  the  laws  of  the  state  of 
Oregon,  and  contained  the  name  of  the  lien 
claimant,  a  true  statement  of  his  claim  and  de- 
mand after  deducting  all  just  credits,  the  name 
of  the  owner  and  reputed  owner  of  the  mining 
property,  the  name  of  the  person  by  whom 
claimant  was  employed,  a  true  statement  of 
the  contract  under  which  said  services  were  per- 
formed, a  description  of  the  property  charged 
with  the  lien  sufficient  for  identification,  which 


claim  and  lien  were  verified  by  the  oath  u{ 

claimant.  That  said  claim  of  hen  has  not  in 
any  way  been  satisfied  or  discharged,  and  the 
same  is  now  a  valid  and  subsisting  lien  upoa 
said  property.  That  plaintiff  paid  $2.20  for 
filing  and  recording  said  lien,  and  that  $26  is  a 
reasonable  sum  to  be  allowed  by  the  court  as 
attorney's  fees  for  the  foreclosure  of  said  lien." 

The  defendants  filed  separate  demurrers 
upon  the  ground  that  the  complaint  does  not 
state  facta  sufficient  to  constitute  a  cause  of 
suit.  These  being  overruled,  the  defendant 
Grabilt  filed  an  answer  which,  after  denying 
the  allegations  of  the  complaint,  pleads  af- 
firmatively that  the  Highland  Gold  Mines 
Company  is  the  owner  of  the  mining  property 
described,  and  had  leased  the  same  to  the 
Highland  Development  Company,  which  had 
incurred  Bit  the  indebtedness  spedfled  in  the 
complaint,  and  that  the  former  corporation 
had  nothing  to  do  with  the  operation  of  the 
mine.  Then  follows  his  cross-complaint,  al- 
leging that  he  is  the  mortgagee  in  a  certain 
mortgage  or  trust  deed  executed  by  the  High- 
land Mines  Company  covering  the  property 
described  in  the  complaints  for  the  purpose 
of  securing  the  sum  of  $100,000,  with  interest 
since  the  date  thereof,  March  1,  1908.  He 
alleges  that  the  debt  thereby  secured  la  past 
due  and  is  unpaid,  and  prays  for  a  foreclosure. 
To  this  a  reply  was  filed  which,  after  denying 
that  the  property  was  operated  by  the  High- 
land Development  Company  as  lessee,  admits 
the  execution  of  the  trust  deed  to  defendant 
Grabill  and  that  the  same  has  not  been  paid. 
Then  follow  the  affirmative  allegations  that 
the  two  defendant  corporations  continued  to 
operate  the  mine  after  g^iving  the  mortgage 
and  Incurred  the  liabilities  sued  upon  by 
plaintiffs,  and  that  these  obligations  were 
created  with  the  fall  knowledge  and  consent 
and  with  the  active  operation  of  defendant 
Grabill  as  trustee,  and  as  an  officer  and  agent 
of  the  defendant  corporations.  Then  fcillow 
some  allegations  in  the  nature  of  an  estoppel, 
and  a  further  contention  that  no  notice  was 
published  or  recorded  as  required  by  the 
laws  of  Oregon,  either  upon  the  property  or 
otherwise,  of  the  existence  of  the  mortgage 
or  trust  deed  or  of  the  lease. 

The  Issues  having  been  thus  Joined,  the 
parties  entered  into  a  written  stipulation  of 
facts,  one  paragraph  of  which  reads  as  fol- 
lows: 

"It  is  further  stipulated  and  agreed  by  and 
between  the  parties  hereto  that  all  of  the  alle- 
gations set  forth  and  contained  in  the  com- 
plaints of  plaintiffs  are  hereby  admitted,  except 
as  to  matters  otherwise  stated  in  this  stipula- 
tion, as  therein  set  forth,  save  and  except  that 
statement  alleging  it  to  be  a  fact  that  the  liena 
sought  to  be  foreclosed  in  said  complaints  are 
prior  in  time  and  superior  in  right  to  the  lien 
of  the  mortgage  held  by  the  defendant  Daniel 
Grabill,  as  trustee,  which  mortgage  is  particu- 
larly set  forth  and  described  in  the  answer  of 
the  defendant  Grabill,  as  trustee,  on  file  herein, 
and  that  the  question  of  the  priority  of  said 
liens  over  said  mortgage,  or  the  priority  of 
said  mortgage  over  said  Dens,  is  hereby  reserved 
as  a  question  of  law  to  be  submitted  to  and  de- 
termined by  this  court,  subject  to  appeal. "  - 
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The  ooly-  partlcttaF  ia  whtch  the  stipula- 
tion Is  Inconsistent  with  the  allegations  of 
the  complaint  is  the  paragraph  thereof  which 
recites  that  the  mine  was  held  and  operated 
by  Highland  Development  Company  under  a 
lease  from  Highland  Gold  Mines  Company, 
the  owner.  It  Is  agreed  that  neither  company 
ever  posted  or  recorded  any  notice  of  the 
lease,  and  It  is  also  stipulated  that  defendant 
Grablll  never  complied  with  the  law  In  regard 
to  posting  any  notice  of  his  mortgage.  From 
the  decxee  entered  in  favor  of  plaintifTs,  fora- 
dostng  their,  several  liens,  and  also  the  mort- 
gage of  defendant  GrabUi,  making  the  latter 
subsequent  and  inferior  to  the  former,  Gra- 
bill  appeals. 

O.  B.  Mount,  of  Baker,  for  appellant 
James  H.  Nldiols  and  A.  A.  Smith,  both  of 
Baker,  for  respondents. 

BENSON,  J.  (after  stating  the  facts  as 
above).  [1]  The  first  assignment  of  error 
relates  to  the  overmling  of  the  demurrer. 
A  careful  examination  of  the  complaint,  set 
out  in  the  statement  supra,  convinces  us  that 
the  allegations  are  ample  to  state  a  cause 
of  suit.  Dverythlng  that  is  required  to  be 
contained  in  a  valid  liea.  is  therein  alleged, 
and  the  further  allegation  that  a  notice 
containing  the  same  facts  had  been  duly 
filed  and  recorded  and  that  the  debt  was  still 
unpaid. 

Hie  second  assignment  is  to  the  effect  that 
the  evidence  falls  to  show  who  created  the 
obligations  menttoned  in  the  complaint,  but 
the  latter  clearly  alleged  that  the  claimant 
was  employed  by  the  defendant  corporations, 
acting  throng  one  R.  R.  McGaughey,  the 
duly  authorized  agent  for  such  purpose,  and 
the  stipulation  of  tacts  concedes  that  the 
plalntifC  was  employed  by  tho  Highland 
Development  Company,  as  lessee,  through 
McOanghey,  as  sndi  agent 

[2]  The  third  assignment  attacks  the  suffl- 
clency  of  the  lien  notices  because-  they  do  not 
segregate  the  demand  for  overtime  work; 
but  we  do  not  recall,  neither  has  our  atten- 
tion been  directed  to,  any  statutory  provi- 
sions requiring  such  segregation.  The  stat- 
ute (section  7445,  L.  O.  L.)  prescribes  the 
(intents  of  the  notice  thus: 

"A  true  statement  of  his  demand,  after  de- 
ducting all  just  credits  and  offsets,  with  the 
naoie  of  the  owner  or  reputed  owner,  if  known, 
and  also  the  name  of  the  person  by  whom  he 
was  employed  or  to  whom  he  furnished  the  ma- 
terials, and  also  a  description  of  the  property  to 
be  charged  with  such  lien  sufficient  for  identi- 
fication." 

All  these  requirements  are  fuUy  compiled 
with  in  the  notices  sued  upon. 

[3]  The  next  and  last  assignment  is  based 
upon  appellant's,  contention  that  the  trust 
deed  or  mortgage  is  prior  in  time  and  superi- 
or to  the  plaintiff's  llena  Appellant,  under 
tills  assignment  contends  that  the  title  of 
the  act  under  which  the  liens  are '  claimed 
is  Insufficient  to  sustain  the  section  thereof 
glvlng^  laborers  and  materialmen  a  prefer- 


ence. The  origin^  act  was  passed  by  the 
Legislature  in  1891,  ,the  title  reading  thus: 
"An  act  for  securing  liens  for  laborers  on 
mining  claims,  and  materialmen  and  prescribing 
the  manner  of  their  enforcement"  Laws  of 
1881,  p.  76. 

'  This  act  did  not  contain  any  provision 
for  preferring  such  claims,  and  in  1907  the 
act  was  amended  under  a  title  reading  as 
follows: 

"An  act  to  amend  'sections  6668,  6669,  6670, 
5671,  and .6672,  of  BeUinger  and. Cotton's  An- 
notated Oodes  and  Statutes  of  Oregon,  and 
proTiding  for  liens  in  favor  of  any  person  per- 
forming labor  in  or  upon,  or  furnishing  material 
or  suppUes,  in  or  for  the  development  or  opera- 
tion of  any  mine,  lode,  mining  claim  or  deposit, 
yielding  or  containing  coal,  metal  or  mineral 
of  any  kind,  or  on  any  road,  tramway,  trail, 
flume,  ditch,  or  pipe  line,  building,  structure  or 
superstructure,  in,  upon,  or  used  in  connection 
with  such  mine,  lode,  deposit  or  mining  claim, 
or  for  furnishing  or  transporting  material  or 
supplies  to  such  mine,  lode,  deposit  mining 
claim,  building,  structure  or  superstructure, 
used  in  the  operation  or  development  thereof, 
or  for  labor  performed  in  transporting  material, 
or  the  product  from  such  mine,  lode,  mining, 
claim  oc  deposit,  prescribing  daues  ot  persons 
claiming  exemptions  therefrom,  and  providing 
penalties  for  the  enforcement  of  the  provisions 
of  the  act  and  regulating  the  priori)?  of  such 
liens,  and  providing  the  manner  for  the  fore- 
closure of  such  liens."    Iawb  1907,  p.  293. 

This  amendment  gives  to  such  liens  a  pri- 
ority over  all  other  claims  against  the  proper- 
ty which  Is  subject  to  the  liens,  and  the  title 
sufficiently  expresses  the  purpose.  The  act 
was  again  amended  in  1911  under  a '  title 
reading  thus:  ' 

"An  act  to  amend  section  7447  of  Lord's  Ore- 
gon Laws,  to  provide  for  the  priority  of  mort- 
gages and  for  the  postibg  and  recording  of  the 
same."     Chapter  141,  Laws  1911. 

It  does  not  require  any  serious  argument 
to  show  that  the  titles  of  the  acts  of  1907 
and  1911  are  quite  sufficient  to  comply  with 
the  constitutional  requirement 

[4]  If  we  comprehend  counsel's  further 
contention,  it  is  that  the  act  deprives  the 
mortgagee  of  his  property  right,  without 
due  process  of  law.  In  that  it  enables  the 
owner  of  the  mine,  after  mortgaging  it  tO' 
contract  debts  for  labor  and  materials  which 
may  absorb,  by  reason  of  the  prefereuee,.  all 
the  security.  It  must  be  remembered- that, 
the  act  of  1907  became  a  law  before  appel- 
lant's mortgage  contract  Was  executed.  In 
the  case  of  Provident  Institution  v^  Jersey 
City,  113  U.  S.  606,  5  Sup.  Ct  612,  28  L.  Ed. 
1102,  Mr.  Justice  Bradley,  speaking  for  the 
court,  says: 

"When  the.  complainant  took  its  mortgages, 
it  knew  what  the  law  was;  it  knew  that  by  the 
law,  if  the  mortgaged  lot  should  be  supplied 
with  Passaic  water  by  the  city  authorities,  the 
rent'  of  that  water,  as  regulated  and  «iacted  by 
them,  would  be  a  first  Uen  on  the  lot  .  It  chose  - 
to  take  its  mortgages  subject  to  this  law ;  and 
it  is  idle  to  contend  that  a  postponement  of  its 
Uen  to  that  of  the  water  rents,  whether  after- 
accruing  or  not,  is  a  deprivation  of  its  prop- 
erty without  due  process,  of  law."  ^ 

We  might  multiply  citations  of  like  tenor, 
b^t  we  d^nj  It  uraejcegsary.    Our '«tteiitnnrj 
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tias  not  been  called  to  any  converse  antborlty. 

[S]  We  note,  however,  that  the  decree  q£ 
the  trial  court  gives  plaintiffs  a  pergonal 
judgment  against  the  Highland  Gold  Mines 
Company,  which  is  clearly  an  error. 

The  decree  of  the  trial  court  is  therefore 
modified,  to  the  extent  of  eliminating  such 
personal  judgment,  and  is  affirmed  as  to  the 
remainder. 


BDWABDS  V.  CASE  et  aL 
(Supreme  Coutt  of   Oregon.     Nov.   16,  UlS.) 

1.  ArTACHUENT    €=>146— Wbit    of    Attach* 

UENI^-FOKCI!  AMD  EFFECT. 

Under  U  O.  li.  S  298,  providing  that  a 
writ  of  attachment  snail  be  directed  to  the 
sheziS  of  any  county  in  which  property  of  the 
defendant  may  be,  and  that  several  writs  may 
b«  issued  at  the  same  time  to  the  sherifis  of  dif- 
ferent counties,  a  writ  of  attaclmient,  directed 
to  a  particular  sheriff,  is  of  no  force  or  effect 

outside  of  his  county.  

[Ed.  Note. — ^For  other  cases,  see  Attachment^ 
Osnt.  Dig.  ${  4U,  412;    Dec  Dig.  <S=3l4e.J 

2.  GABNisHMKin:  ^=396— Sbbvick  of  Noticb 

OF   UABNIBHHKIfT— PrBSONS    AUTHOSIZEO   TO 

Sebve 

Under  I*  O.  U  {  29S,  relative  to  writs  of 
attachment,  and  section  300,  providing  that  the 
sheriff  to  whom  the  writ  is  directed  and  deliv- 
ered shall  execute  it  without  delay,  a  sheriff 
was  not  authorized  to  serve  a  writ  of  attach- 
ment, directed  to  the  sheriff  of  another  county, 
and  his  service  of  a  notice  of  garnishment  cre- 
ated no  lien  upon  any  debt  due  from  the  gar- 
nishee to  the  defendant. 

[Ed.  Note. — For  other  cases,  see  Garnishment, 
Cent  Dig.  §i  181-188;    Dec  Dig.  «=>95.] 

5.  Gabnishuent  $=>93— Notice  of  Gabnish- 
ment— Requisites. 

A  notice  of  garnishment  should  be  directed 
to  the  person,  firm,  or  corporation  having  pos- 
session of  property  of,  or  owing  a  debt  to,  the 
defendant  named  in  the  writ  of  attachment, 
warning  the  garnishee  that  such  goods  and 
chattels  or  choses  in  action  are  attached  and 
garnisheed  to  answer  the  plaintiff's  demands 
when  evidenced  by  a  judgment. 

[Ed.  Note.— For  other  cases,  see  Garnishment, 
Cent.  Dig.  §§  160,  174r-180;    Dec.  Dig.  ®=»93.] 

4.  CoBPOBAiioRB    ®=>S09— Notice    of    Gab- 
nishment — Requisites — "Interest." 

While  a  debt  due  from  a  corporation  is  un- 
doubtedly an  "interest"  therein  within  L.  O.  U 
f  300,  subd.  3,  providing  that  personal  proper- 
ty other  than  that  capable  of  manual  delivery 
shall  be  attached  by  leaving  a  certified  copy 
of  the  writ  and  a  notice  specifying  the  proper- 
ty attached,  if  the  property  be  rights  or 
shares  in  the  stock  of  an  association  or  corpo- 
ration or  interests  or  profits  thereon,  with  sucb 
person  or  ofBcer  of  such  association  or  corpo- 
ration as  a  summons  is  authorized  to  be  served 
upon,  and  a  lien  is  imi>rea8ed  upon  such  debt 
by  leaving  a  notice  specifying  the  property  at- 
tached with  the  person  or  officer  upon  whom  a 
summons  may  be  served,  the  notice  must  be  ad- 
dressed to  the  corporation,  and  not  to  such  per- 
son or  officer,  and  no  lien  on  a  debt  due  from  a 
corporation  was  created  by  delivering  to  the 
corporation's  attorney  in  fact  a  notice  address- 
ed to  him. 

[Bd.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  |§  2006-2014;    Dec.  Dig.  ®=»509.J 

6.  Gabkishment     <S=>95— Appkabarok      of 
Oabnishee— Effect. 

Wtiere  a  notice  of  garnishment,  by  means 
of  which  it  was  sought  to  attach  a  debt  due 


the  defendant  from  an  insnranee  company, 
was  addressed  to  the  company's  attorney  ui 
fact,  instead  of  the  company  itself,  and  was 
served  by  a  sheriff  other  than  the  sheriff  to 
whom  it  was  directed,  the  fact  that  the  attor- 
ney in  fact  and  the  insurance  company's  gen- 
eral adjuster  gave  certificates  in  response  to 
the  notice,  showing  that  the  company  had  in- 
sured the  defendant's  stock  of  goods,  did  not 
confer  jurisdiction  of  the  subject-matter  of  the 
debt  undertaken  to  be  garnisheed,  as  the  gar- 
nishee cannot,  by  voluntarily  appearing,  waive 
defendant's  rights,  especially  as  attachment  pro- 
ceedings, though  of  ancient  origin,  are  not  of 
common-law  origin,  but  in  derogation  thereof. 

[Ed.  (Note.— For  other  cases,  see  Gamisb- 
ment,  Cent  Dig.  |§  181-188 ;   Dec  Dig.  «8=»95. 

For  other  definitions,  see  Words  and  Phrasei, 
First  and   Second  Series,  Interest] 
6.   GabNISHMENI   <a=»14S— T.TAHTT.rrr   or  QiSr 

NISHEE^EVIDENCB. 

Where  plaintiff,  in  an  action  in  which  a 
writ  of  attachment  was  served  upon  an  insur- 
ance_  company,  believing  the  certificates  of  the 
garnishee  in  response  to  the  notice  of  garnish- 
ment to  be  insufficient,  filed  allegations  and  in- 
terrogations equivalent  to  a  complaint  in  s 
cause  of  action  in  her  favor  against  the  gar- 
nishee, but,  though  the  insurance  company's  an- 
swers to  such  interrogatories  showed  the  issn- 
ance  of  a  policy  of  insurance  to  the  defendaat 
and  the  destruction  of  the  insured  pr(q>erty  by 
fire,  they  did  not  disclose  a  debt  for  any  spe- 
cific sum  as  being  due  defendant  on  account  of 
the  fire,  or  admit  any  liability  therefor,  and 
plaintiff  offered  no  other  evidence,  no  judgment 
could  have  been  rendered  against  the  garnishee 
based  on  such  answera 

[Ed.  Note. — For  other  cases,  see  Garnishment 
Cent.  Dig.  {§  275-279;    Dec.  Dig.  <S=>148.] 

In  Bank.  Appeal  from  Circuit  Court,  Mal- 
heur County;  Dalton  Biggs,  Judge. 

Action  by  Mrs.  J.  S.  Edwards  against  Mrs. 
Ellen  Case,  In  which  a  notice  of  garnishment 
was  served  on  the  Fireman's  Fund  Insurance 
Company.  From  a  Judgment  In  favor  of  the 
garnishee,  plaintiff  appeals.    Affirmed. 

This  was  an  action  in  the  circuit  court  of 
Malheur  county.  Or.,  by  Mrs.  J.  S.  Edwards 
against  Mrs.  Ellen  Case,  to  recover  the 
amount  of  two  promissory  notes.  The  facts, 
as  far  as  deemed  inat«:ial  herein,  are  that 
the  plaintiff  duly  secured  a  writ  of  attach- 
ment, which  was  directed  to  the  sheriff  of 
that  county,  who,  pursuant  thereto,  seized 
some  personal  property  of  the  defendant  to 
satisfy  any  judgment  that  the  plaintiff  might 
obtain.  Proof  of  such  service  was  indorsed 
on  the  writ,  which  was  thereupon  sent  to 
the  sheriff  of  Multnomah,  who  returned  It 
June  17,  1914,  with  Indorsements  thereon  as 
follows: 

"State  of  Oregon,  County  of  Multnomah— ss.: 
I  hereby  certify  I  received  the  within  writ  of 
attachment  on  the  7th  day  of  May,  1914,  and 
executed  the  same  within  said  county  and  stats 
on  the  7th  day  of  May,  1914,  by  delivering  a 
true  and  correct  copy  of  said  writ  of  attach- 
ment, prepared  and  certified  to  by  me  as  sher- 
iff^ together  with  a  notice  of  garnishment,  to 
Fireman's  £\ind  Insurance  Company  of  San 
Francisco  by  delivering  the  same  to  Henry  B. 
THckner,  special  agent  for  the  above-named 
Fireman's  Fund  Insurance  Oompany  of  Stn 
Francisco  personally  and  in  person,  thereby 
garnishing  and  attaching  all  property,  debts, 
money,  dues,  rights  and  credits  of  every  natort 
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in  th«ir  hands'' OF  under  their  control^  and  es- 
pecially a  certain  sum  o£  money  belonging  or  ow- 
ing the  within  named  defendant,  to  which  said 
ptrnishment  the  said  Fireman's  Fund  Insur- 
ance Company  of  San  Francisco,  garnishee 
herein,  has  made  an  answer,  which  said  answer 
is  hereto  attached  and  made  a  part  of  this  re- 
turn. Dated  at  Portland,  Oregon,  May  14, 
1014.  T.  M.  Word,  Sheriff  of  Multnomah  Coun- 
ty, Oregca,  by  Martin  T.  Pratt,  Deputy  Sher- 
iff." 

"Portland,  Oregon.  May  13,  1914.  T.  M. 
Word,  Sheriff  Multnomah  County,  Portland, 
Oregon — Dear  Sir:  I  am  in  receipt  of  garnishee 
notice  in  the  case  of  Mrs.  J.  S.  Edwards  of 
Vale,  Oregon,  v.  Mrs.  Ellen  Case,  and  would 
ad^i8e  that  another  garnishee  notice  in  the  case 
of  Ix>wengart  &  Company  v.  Mrs.  Ellen  Case 
reached  me  yesterday  having  followed  me 
around  on  a  trip.  I  am  forwarding  these  no- 
tices to  the  Fireman's  Fund  Insurance  Compa- 
ny at  San  Fraiicisco  and  would  advise  that 
while  we  have  issued  an  insurance  policy  in 
favor  of  Mrs.  Ellen  Case  at  Vale,  I  have  not 
yet  received  ofiScial  notice  of  any  loss  or  dam- 
age under  auch  policy,  and  am  not  prepared  to 
admit  tliat  the  Fireman's  Fund  Insurance  Com- 
pany owes  Mrs.  Case  under  the  above  policy, 
"ours  truly,  Henw  B.  Tickner,  General  Agent. 

'•Received,  T.  Ml  Word,  May  14.  1914,  Sher- 
iff of  Multnomah  County,  Oregon.' 

"San  Francisco,  Cal.  May  16,  1914.  Mr. 
T.  M.  Word,  Sheriff  Multnomah  County:  Port- 
land, Oregon.  Dear  Sir:  In  re  loss  149344, 
Case,  Vale.  We  acknowledge  receipt  of  attach- 
ment of  Mrs.  J.  S.  £Vlwards  against  Mrs.  Ellen 
Case,  and  in  reply  will  state  that  the  Fireman's 
Fond  has  a  policy  of  insurance  in  favor  of  Mrs. 
Ellen  Case  for  $1000.00  on  property  on  which 
a  loss  was  reported,  and  is  now  in  course  of 
adjustment,  xours  very  truly,  Oias.  R.  Thomp- 
son, General  Adjuster. 

"Amended  return  in  re  Mrs.  J.  S.  BMwards  ▼. 
Mrs.  Ellen  Case.  T.  M.  Word,  Sheriff.  Mr. 
Harry  S.  Black,  Deputy." 

The  notice  of  gamlabment,  referred  to, 
reads: 

"In  the  Circuit  Court  of  the  State  of  Oregon 
for  the  County  of  Malheur.  Mrs.  J.  S.  Ed- 
wards, Plaintiff,  v.  Mrs.  Ellen  Case,  Defend- 
ant. To  Henry  B.  Tickner:  Yon  are  hereby 
notified  that  by  virtue  on  [of]  a  writ  of  attach- 
ment issued  out  of  said  court  in  the  above-en- 
titled action  to  me  directed  (a  certified  copy  of 
which  is  herewith  served  upon  you)  all  debts, 
property,  moneys,  rights,  dues,  or  credits  of 
every  nature,  in  your  hands  or  under  your  con- 
trol, and  especially  a  certain  insurance  con- 
tract policy  or  obligation  issued  by  Fireman's 
Fund  Insurance  Company  to  Mrs.  Ellen  Case 
belonging  or  owing  to  said  Bfts.  BUen  Case,  are 
hereby  attached  and  gamlsheed  and  you  are 
hereby  required  to  furnish  forthwith  a  written 
statement  of  all  such  property  or  credits.  May 
7, 1914.  T.  M.  Word,  by  Martin  T.  Pratt,  Dep- 
uty Sheriff,  Multnomah  Oounty." 

The  plaintiff  on  August  31,  1914,  secured 
a  Judgment  against  Mrs.  Case  for  the  sum 
demanded,  and  also  obtained  an  order  of  the 
court  directing  a  sale  of  the  specific  articles 
of  personal  property  so  seized.  No  order  was 
made,  however,  for  the  sale  or  disposal  of 
ber  claim  or  demand  against  the  insurance 
company  for  loss  or  damage  of  goods  by  fire. 
Mrs.  Edwards,  on  January  20,  1916,  deeming 
the  certificates  given  by  the  agents  of  the 
Insurance  company  insufficient,  filed  allega- 
tions and  interrogations,  equivalent  to  a  com- 
plaint in  a  cause  of  action  existing  In  her 
favor  against  the  Fireman's  Fund  Insurance 
Company,  setting  forth  the  facts  as  herein- 
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before  stated,  and  secnred  an  order  of  court 
requiring  such  Interrogations  to  be  answered. 
The  Insurance  company  denied  most  of  the 
averments  of  the  ancillary  proceedings,  and 
in  addition  to  the  statements  so  indorsed 
upon  the  writ  of  attachment,  set  forth  the 
notice  of  garnishment,  and  alleged  that  Mrs. 
Case's  stock  of  goods,  so  insured,  was  de- 
stroyed by  fire  May  2, 1914 ;  that  the  circum- 
stances of  the  fire  had  been  investigated  by 
the  garnishee,  which  was  not  thereby  con- 
vinced of  its  liability  under  the  i)ollcy ;  that, 
on  May  5, 1914,  Lowengart  &  Ca,  a  corpo- 
ration, commenced  an  action  In  the  circuit 
court  for  Multnomah  county  against  Mrs. 
Case  to  recover  $1,287.71,  and  on  November 
11th  of  that  year  she  assigned  all  her  inter- 
est under  the  i)olicy  and  to  the  loss  and  dam- 
age to  her  goods  by  fire  to  that  plaintiff, 
which  is  the  owner  and  holder  thereof;  that 
on  January  6,  1916,  a  Judgment  was  render- 
ed In  that  action  against  Mrs.  Case  for  the 
sum  demanded;  that  no  writ  of  attachment 
was  issued  out  of  .the  circuit  court  of  Mal- 
heur county,  directed  to  the  sheriff  of  Mult- 
nomah county  In  the  action  first  mentioned 
herein;  that  the  notice  of  garnishment  re- 
ferred to  was  addressed  to  Henry  B.  Tickner 
personally,  who  did  not  then  have,  nor  has 
he  since  secured,  possession  of  any  property, 
money,  etc.,  belonging  to,  or  due,  Mrs.  Case. 
A  reply  put  in  issue  the  answers  of  new  mat- 
ter to  the  interrogations,  and,  the  cause  hav- 
ing been  tried  by  the  court,  findings  of  fact 
were  made  in  substance  as  hereinbefore  stat- 
ed and  to  the  effect  that  Henry  B.  Tickner, 
to  whom  the  notice  of  garnishment  was 
given,  was  then  the  duly  appointed  attorney 
in  fact  of  the  Fireman's  Fund  Insurance 
Company,  which  notice  was  directed  to  him 
personally.  As  condnslons  of  law  the  court 
found  that  the  service  of  the  notice  of  gar- 
nishment did  not  constitute  a  valid  notice  to 
the  Insurance  company,  and  that  Mrs.  Ed- 
wards was  not  entitled  to  a  recovery  of  any 
sum  of  money  against  that  company.  Based 
on  these  findings,  a  Judgment  was  rendered 
in  accordance  therewith,  and  the  plaintiff 
appeals. 

Geo.  W.  Hayes,  of  Vale,  for  appellant 
Otto  J.  Kraemer,  of  Portland  (Huntington  & 
Wilson,  of  Portland,  on  the  brief),  for  re- 
spondent 

MOORB,  0.  3.  (after  stating  the  facts  as 
above).  [1]  Our  statute  declares  generally 
that  a  writ  of  attachment  shall  be  directed 
to  the  sheriff  of  any  county  in  which  prop- 
erty of  the  defendant  may  be,  and  that 
several  writs  may  be  Issued  at  the  same 
time  to  the  sheriffs  of  different  counties. 
U  O.  I<.  {  298.  The  sheriff  to  whom  the 
writ  la  directed  and  delivered  shall  execute 
the  same  without  delay.  A  debt  la  attach- 
ed by  leaving  with  the  debtor  a  certified 
copy  of  the  writ  and  a  notice  specuying  the 
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property  upon  whlcli  A  Hen  la  thus  sottgbt 
to  be  established. 

"If  it  be  rights  or  shares  in  the  stock  of  an 
association  or  corporation,  or  interests  or  prof- 
its thereon,  then  with  such  person  or  officer  of 
such  association  or  corporation  as  this  Code 
authorizes  a  summons  to  be  served  upon."  Id., 
{  SOO,  subd.  3. 

It  will  thus  be  seen  that  a  writ  of  attach- 
ment, directed  to  a  particular  sheriff.  Is  of 
no  force  or  effect  outside  the  county  of 
which  be  Is  the  chief  executive  and  admln- 
Istrative  oiflcer.    Wade,  Attach.  S  124. 

[2]  The  writ  In  the  case  at  bar  not  bar- 
ing been  directed  to  tie  sheriff  of  Multno- 
mah county,  Or.,  that  officer  was  not  au- 
thorized to  serve  it;  and,  tills  being  so, 
no  lien  upon  any  debt  due  from  the  insur- 
ance company  to  Mrs.  Case  was  created  by 
the  delivery  of  the  notice  of  garnishment, 
based  on  the  command  to  attach  her  prop- 
erty. 

[3, 4]  It  will  be  remembered  that  such  no- 
tice was  addressed  to  Henry  B.  Tlckner, 
and  warned  him  that  all  debts,  etc.,  in 
his  hands  or  under  his  control  and  especial- 
ly an  insurance  policy  issued  by  the  Fire- 
man's Fund  Insurance  Company,  belong- 
ing to  and  owned  by  Mrs.  Case,  was  there- 
by attached  and  garnlsheed.  A  notice  of 
garnishment  should  be  directed  to  the  per- 
son, firm,  or  corporation  having  possession 
of  property  of,  or  owing  a  debt  to  the  de- 
fendant named  in  the  writ  of  attachment, 
warning  the  garnishee  that  such  goods  and 
chattels  or  choses  in  action  are  attached 
and  garnlsheed  to  answer  the  plaintltTs  de- 
mands, when  evidenced  by  a  Judgment  A 
notice  of  garnishment  to  attach  a  debt  due 
from  a  corporation  should,  like  a  summons 
or  any  other  process,  warn  such  artificial 
being  that  a  sum  of  money  due  from  it, 
or  to  mature  in  favor  of  a  defendant  in 
an  action  has  been  attached  and  garnlsheed. 
A  debt  due  from  a  corporation  is  undoubt- 
edly an  "interest"  therein,  whereby  a  lien 
is  Imprrased  upon  the  obligation  by  leaving 
with  the  person  or  officer  of  such  corpor- 
ation upon  whom  a  summons  may  be  legal- 
ly served  a  copy  of  the  writ  of  attachment 
and  a  notice  specifying  the  properly  attach- 
ed. L.  O.  li.  J  300.  Such  notice,  however, 
should  be  addressed  to  the  corporation,  and 
not  to  such  person  or  officer.  Drake,  Attach. 
{  470.  The  garnishee  sought  to  be  charg- 
ed was  not  so  addressed,  and,  in  the  absence 
of  such  direction,  another  reason  exists  for 
concluding  that  no  lien  upon  any  debt  that 
might  be  due  Mrs.  Case  was  created  by  de- 
livering to  Henry  B.  TMckner,  the  attorney 
In  fact  of  the  Fireman's  Fund  Insurance 
Company  the  notice  mentioned. 
•  [B}  It  is  argued  by  plaintiff's  counsel,  how- 
ever, that  the  attorney  In  fact  and  the 
general  adjuster  of  the  Insurance  company 
having'  given  certificates  In  response  to  such 
notice  of  gamlshmentv  whereby  it  appears 
that  their  principal  had- insured  Mrs.  Case's 


stock  of  goods  agalntrt;  loas-  or  damage  by 
fire  In  the  sum  of  |1,000,  Jurisdiction  of  the 
debt  was  thereby  secured,  and,  this  being 
so,  an  error  was  committed  in  denying  the 
relief  sought  against  the  Fireman's  li'iind  In- 
surance Company,  The  procedure  prevailing 
in  the  United  States  of  securing  by  attach- 
ment the  payment  of  a  Judgment  which  might 
subsequently  be  obtained  in  an  action  evi- 
dently had  its  origin  in  the  customs  of  the 
dty  of  London,  and  though  such  practice 
was  very  andent, ,  It  was  not  of  common- 
law  origin  but  In  derogation  thereof.  Drafce, 
Attach,  i  1. 

"Attachment  proceedings,"  says  Mr.  Justice 
Thayer  in  Schneider  v.  Sears,  13  Or.  69,  74, 
8  Pac.  841,  843,  "are  statutory,  and  unless  the 
statute  is  strictly  pursued,  no  right  is  acquired 
under  thenn" 

To  the  same  effect  see  also,  Case  ▼.  Noyes, 
16  Or.  329,  333,  19  Pac.  104 ;  White  v.  John- 
son, 27  Or.  282,  297,  40  Pac.  611,  50  Am. 
St  Bep.  726. 

"A  garnishee,"  says  Mr.  Justice  Bean  in  AI- 
tona  V.  Dabney,  37  Or.  334,  336,  62  Pac  521, 
522,  "stands  in  the  position  of  a  disinterested 
stakeholder,  and  therefore,  according  to  the 
great  weight  of  authority,  cannot  waive  serv- 
ice of  the  process  by  whioi  the  property  in  hia 
hands,  or  the  debt  due  from  him  to  the  princi- 
pal debtor,  is  garnlsheed." 

In   Barr  v.  Warner,  38  Or.  109,  111,  62 

Pac.  899,  it  is  said: 

"A  garnishee  may  waive  many  irregularities 
in  the  notice  of  garnishment,  and  by  his  cer^ 
tiflcate  or  answer  in  response  thereto  submit 
himself  to  the  Jurisdiction  of  the  court,  and 
thus  become  in  privity  with,  and  in  effect  a 
party  to,  the  judgment  which  has  been  or  may 
be  rendered  against  his  creditor  (citing  authori- 
ties) ;  but,  while  a  garnishee  may  waive  juris- 
diction of  his  person,  he  cannot,  by  voluntarily 
appearing,  waive  the  defendant's  rights,  or  sub- 
stitute the  latter's  creditor  for  his  own,  because 
that  relates  to  the  jurisdiction  of  the  subject- 
matter,  which  can  be  acquired  only  in  the  man- 
ner prescribed  by  law." 

To  the  same  effect  Is  the  ruling  In  the 
case  of  Fraley  v.  Hoban,  69  Or.  1«),  186, 
133  Pac.  1190,  137  Pac.  751,  and  Price  v. 
The  Boot  Shop,  146  Pac.  108& 

We  conclude,  therefore,  that  the  certifi- 
cates of  the  attorney  in  fact  and  of  the  gen- 
eral adjuster  of  the  insurance  company  were 
Insuffident  to  confer  Jurisdiction  of  the  sub- 
ject-matter of  the  debt  undertaken  to  be 
garnlsheed. 

[8]  No  other  evidence  appears  to  have 
been  offered  by  the  plaintiff  than  the  an- 
swers of  the  insurance  company  to  her  writ- 
ten interrogations,  and  since  such  responses 
do  not  disclose  a  debt  for  any  specific  sum 
as  being  due  Mrs.  Case  on  account  of  the 
loss  of  or  damage  to  her  stock  of  mlUlnery 
by  fire,  or  adoalt  any  liability  therefor,  no 
Judgment  could  have  been  rendered  against 
the  garnishee,  based  on  such  answera  20 
Cyc.  1114;  DrtUte,  Attachment,  {  65l>;  Rood; 
Uamlsbment,  $  314.  .   -  '   . 

For  these  reasons,  the  Judgment'  Bhoold 
be  flflU'medy  acid  It  is  so  ordered.  •> 
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FIRST  NAT.  BANK  OB"  ONTARIO  T.  SEA- 
W£ARD  et  al. 

(Supreme  Court  of  Oregon.     Not.  16^  191&) 

1.  Pleooxs  «=s>3&— Oonvxbbion  or  Coliatxb- 

AI<— KVIOBMCK. 

In  a  suit  to  declare  a  deed  a  mortgage  and 
to  foreclose  the  same,  evidence  held  to  warrant 
a  finding  that  defendants,  who  had  assigned  as 
collateral  security,  a  purchase-money  mortga^ 
and  the  notes  secured  thereby,  acquiesced  in 
plaintiff's  acquisition  of  the  title  to  the  land 
from  the  purchaser,  so  that  defendants  could 
not  recover  the  difference  between  their  indebt- 
edness to  plaintiff  and  the  amount  of  the  col- 
lateral notes,  on  the  ground  that  the  taking  of 
the  deed  amounted  to  a  conversion  of  the  col- 
lateraL 

[Ed.  Note. — For  other  cases,  see  Fledges,  Cent. 
Dig.  |{  92-04 ;    Dec.  Dig.  iSs»36.] 

2.  Pledges  ®=5>31— Convebsion  of  Ooixateb- 
AI/— Noticb. 

As  Iiearing  on  the  question  of  such  acquies- 
cence, defendants,  who  bad  information  that  a 
change  had  been  made  in  the  security,  are 
chargeable  with  knowledge  of  facts  of  the  trans- 
action which  they  could  have  acquired  by  the 
slightest  inquiry. 

[Ed.  Note. — For  other  cases,  see  Pledges,  Cent 
Diig.   ii  86-88;    Dec  Dig.  ®=31.1 

3.  PleDQSS  ^=>31 — CONVXBBION  OF  COI.I.iLTEB- 

'  Ai/— Acquiescence. 

When  defendants  became  aware  that  plain- 
tiff had  surrendered  the  notes  and  mortgage  and 
taken  a  conveyance  from  the  purchaser,  they 
were  bound  to  act  promptly  in  making  their 
election  whether  to  abide  by  or  repudiate  the 
transaction. 

[Ed.  Note.— For  other  cases,  see  Pledges,  Cent. 
Dig.  §S  86-88;    Dec.  Dig.  «=>31.] 

4.  Pledges  €=931 — Contebsion  of  Coixaxbb- 
AL— Waiveb. 

In  such  case,  even  if  there  was  a  conver- 
sion, defendants  having  the  option  either  to 
repudiate  plaintiff's  acts  and  institute  a  suit  at 
law,  or  to  adopt  same  and  hold  plaintiff  as  a 
trustee,  their  delay  for  three  months  before  de- 
manding a  surrender  of  the  collateral,  amounted 
to  a  waiver  of  their  right  to  treat  the  transac- 
tion as  a  conversion. 

[Ed.  Note. — For  other  cases,  see  Pledges,  Cent 
Dig.  i§  86-88;    Dec.  Dig.  <8=»31.] 

6.  Set-Off  and  Ccdntebclaim  €=a»41— Sxfa- 

KATE  Claim  of  Codefendant. 

Plaintiff  in  such  suit,  having  joined  as  de- 
fendants both  the  pledgors  and  the  mortgagors, 
the  mortgagors  not  having  been  injured  by  the 
transaction,  it  is  doubtful  whether  the  pledgors 
can  set  up  the  alleged  conversion  as  a  counter- 
claim; it  not  appearing  that  plaintiff  was  in- 
solvent, and  Ii.  O.  L.  §  401,  providing  that  the 
counterclaim  of  a  defendant  must  be  one  upon 
which  suit  might  be  maintained  by  defendant 
against  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Set-Off  and 
Counterclaim,  C^nt  Dig.  {{  76-79,  81:  Dec. 
Dig.  «=941.] 

6.  MoBTOAGES  «s»6  —  What  CosHUTvaca  — 

CONDITIORAI,  SAI.K. 

Where  purchasers  of  land,  whose  purchase- 
money  notes  secured  by  a  mortgage  were  assign- 
ed to  plaintiff  by  the  mortgagee  as  collateral 
security,  conveyed  the  land  to  plaintiff  under  an 
agreement  that  they  should  be  allowed  to  re- 
deem if  they  desired,  and  received  back  their 
notes  and  mortgage,  the  transaction  was  as  to 
them  a  conditional  sale,  and  not  a  mortgage; 
the  debt  being  extinguished. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  {  6;   Dec.  Dig.  (8=5)6.] 


7.  MOBTQAOEB    «S»581— FOBECLOStntB— ATTOB- 

NEY's  Fee. 

L.  O.  L.  §  422,  declares  that  in  a  suit  to 
foreclose  a  lien  upon  real  or  personal  property 
other  than  that  of  a  judgment  or  decree,  if  a 
promissory  note  or  other  personal  obligation  for 
payment  of  the  debt  has  been  given,  the  court 
shall  also  decree  a  recovery  of  the  amount  of  the 
debt  as  in  case  of  an  ordinary  decree  for  the 
recovery  of  money.  Defendants,  who  were  in- 
debted to  plaintiff,  after  selling  land  and  receiv- 
ing notes  secured  by  a  mortgage,  delivered  such 
notes  as  collateral.  Plaintiff  surrendered  the 
notes  and  mortgage  to  the  purchaser,  taking  a 
conveyance  of  the  property.  Thereafter  plain- 
tiff instituted  a  suit  to  declare  the  deed  a  mort- 
gage and  to  foreclose  the  same.  Held  that, 
though  the  collateral  notes  provided  for  an 
award  of  attorney's  fees,  and  though  tlie  notes 
to  secure  the  principal  debt  also  so  provided, 
attorney's  fees  could  not  be  awarded. 

[Ed.  Note.— For  other  cases,  see  Mortgrages, 
Cent  Dig.  §{  211%,  1669-1679;  Dec.  Dig.  <8=9 
581.] 

8.  Tbndxb  «=9l4— Sttffioienot  of  Tendeb. 

A  tender  must  not  be  coupled  with  impos- 
sible conditions;  hence  a  tender  by  a  debtor, 
wtiich  was  coupled  with  a  demand  for  a  sur- 
render of  collateral  which  the  debtor  had  ac- 
quiesced in  his  creditor  exchanging,  will  not  stop 
Uie  running  of  interest 

[Ed.  Note.— For  other  cases,  see  Tender,  Cent 
Dig.  if  33-S8;    Dec.  Dig.  <S=>14.] 

Bean,  J.,  dissenting  in  part 

In  Banc.  Appeal  from  Circuit  Court,  Mal- 
heur County;   Dalton  Biggs,  Judge. 

Suit  by  the  First  National  Banlc  of  On- 
tario, Or.,  against  T.  M.  Seaweard  and  others, 
copartners  doing  business  as  Seaweard  Bros., 
and  others.  From  a  decree  for  plaintiff,  de- 
fendants Seaweard  appeal.  Modified  and 
affirmed. 

T.  M.  and  E.  V.  Seaweard  are  partners 
composing  the  firm  of  Seaweard  Bros.,  and 
will  be  referred  to  for  convenience  as  the 
Seaweards.  Emil  E.  Dean,  Earl  M.  Dean,  and 
A.  M.  Johnston,  with  their  wives,  the  de- 
fendants, will  be  referred  to  as  the  Deans, 
all  for  simplicity  of  expression.  On  February 
14,  1913,  the  Seaweards  were  Indebted  to  the 
plaintiff  bank  on  their  notes  in  the  sum  of 
$14,437.23;  the  rate  of  interest  being  10  per 
cent,  per  annum.  About  January  1,  1911,  the 
Sleaweards  had  sold  to  the  Deans  a  quarter 
section  of  land,  then  subject  to  a  first  mort- 
gage of  $7,000,  which  incumbrance  still  ex- 
ists. As  part  payment  of  the  purchase  price 
the  Deans  executed  and  delivered  to  the  Sea- 
weards five  promissory  notes,  one  for  $2,000 
and  the  other  four  for  $5,000,  which  were  se- 
cured by  mortgage  npon  the  land.  These 
were  conditioned  for  annual  payment  of  the 
interest,  with  the  option  to  the  holder  of 
declaring  the  whole  of  both  principal  and 
interest  due  on  default  in  paying  any  yearly 
installment.  The  Deans  had  paid  the  $2,000 
note.  As  collateral  for  their  obligations  to  the 
bank  the  Seaweards  had  indorsed  these  notes 
to  the  plaintiff,  and  about  February  14, 1913, 
they  also  assigned  to  one  of  the  bank  offi- 
cers, for  the  benefit  of  the  plaintiff,  the  mort- 
gage securing  the  Dean  obligations.    As  the 
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result  of  an  effort  on  the  part  of  the  bank 
to  collect  the  collateral,  the  Deans,  with  their 
wlyes,  conveyed  the  land  to  the  plaintiff's 
president  for  Its  benefit,  receiving  the. notes, 
which  the  bank  marked  "Paid,"  and  took  from 
him  an  option  to  buy  the  land  within  95 
days  after  February  24,  1913,  at  the  price  of 
$20,000,  with  Interest  at  8  per  cent.'  per  an- 
num from  January  1,  1912,  to  the  date  of 
payment;  that  being  the  exact  amount  of 
their  notes  and  mortgage.  The  bank,  through 
its  officer  who  held  the  mortgage,  also  can- 
celed that  instrument  It  ia  alleged  by  the 
plaintiff  and  denied  by  the  defendants  that 
all  this  was  done  after  consultation  with  the 
Seaweards,  and  upon  .  an  agreement  with 
them  to  the  effect  that  the  plaintiff  was  au- 
thorized to-  accept  a  deed  from  the  Deans, 
return  to  the  latter  their  promissory  notes, 
and  satisfy  the  mortgage,  granting  to  the 
Deans  an  option  to  repurchase  the  premises 
on  the  terms  named,  and  taking  possession  of 
the  property,  with  the  right  to  receive  the 
rents,  issues,  and  profits  therein,  subject  to 
an  additional  option,  extended  to  the  Sea- 
weards, to  repurchase  the  land  at  any  time 
on  or  before  November  1,  1913,  upon  pay- 
ment of  their  indebtedness  to  the  plaintiff, 
together  with  taxes,  Interest  on  the  mort- 
gage, and  the  expenses  of  maintaining  the 
premises  or  keying  the  same  in  repair. 

The  complaint  contains  a  statement  to  the 
effect  that  the  bank,  acting  through  its  presi- 
dent, entered  Into  possession  of  the  property 
and  managed  It,  keeping  an  account  thereof 
up  to  the  beginning  of  the  suit,  which  showed 
that  the  receipts  exceeded  the  disbursements 
by  the  sum  of  $139.02.  It  is  stated  in  the 
complaint,  also,  that  although  the  option  was 
given  by  the  plaintiff  to  the  Seaweards  to 
repurchase  the  tract  after  the  expiration  of 
the  Dean  option,  both  the  Deans  and  the  Sea- 
weards have  failed  to  exercise  their  privilege 
or  pay  any  part  of  the  money  required.  The 
plaintiff  then  declares  that  on  March  7, 1913, 
the  Seaweards  renewed  one  of  their  notes, 
amounting  to  $1,166.11,  making  it  payable 
on  or  before  June  1,  1913.  Afterwards,  on 
July  11,  1913,  they  renewed  the  others,  to 
mature  on  November  1,  1913.  The  complaint 
states  likewise  that  the  Seaweards  have  not 
paid  any  of  their  indebtedness,  that  plaintiff 
is  stUl  the  owner  and  holder  of  the  renewed 
notes,  and  that  certain  sums  mentioned  are 
reasonable  attorney's  fees  for  their  collec- 
tion. Alleging  that  the  Deans  and  their 
wives  have  or  claim  to  have  some  interest  in 
the  real  property  inferior  to  the  plaintiff's 
lien,  the  prayer  of  the  complaint  la  in  sub- 
stance that  it  may  have  a  Judgment  against 
the  Seaweards  for  the  amount  due  upon  their 
renewed  notes,  with  interest  and  attorney's 
fees,  that  the  deed  from  the  Deans  to  the 
plaintiff  be  decreed  to  be  a  mortgage  securing 
the  payment  of  these  notes,  and  that  the 
usual  decree  of  foreclosure  and  sale  be  enter- 
ed upon  the  same. 

This  oomplaiiA  was  made  against  tba  Sea* 


weards  and  the  Deans  and  their  wives.  They 
all  Join  In  an  answer,  which  admits  the  in- 
debtedness of  the  Seaweards  to  the  bank, 
the  conveyance  by  them  to  the  Deans,  witli 
the  executlonk  of  the  notes  for  $22,000,  and 
the  mortgage  to  secure  pert  of  the  purchase 
price  to  be  paid  by  the  Deans,  the  indorse- 
ment of  them  to  the  bank  as  collateral  for 
the  Seaweard  Indebtedness,  together  with  the 
transfer  of  the  mortgage  for  the  same  pur- 
pose. They  deny  the  statementa  of  the  com- 
plaint to  the  effect  that  the  transactions  de- 
scribed therein  were  had  with  the  consent 
and  acquiescence  of  the  Seaweards,  and  that 
the  latter  authorized  the  bank  to  accept  the 
deed  from  the  Deans  or  give  any  (^tion  to 
repurchase.  They  deny  the  renewal  of  the 
notes  of  the  Seaweards,  the  averments  about 
attorney's  fees,  and  other  allegations  not  nec- 
essary to  mention.  Affirmatively  the  answer 
gives  a  history  of  the  Indebtedness  of  the 
Seaweards,  the  execution  of  the  Dean  notes 
and  mortgage,  and  their  pledge  to  the  bank 
as  collateral  for  the  Seaweard  notes,  all  sub- 
stantially as  alleged  in  the  complaint  They 
charge  that.  Immediately  after  securing  the 
assignment  of  the  mortgage,  the  bank  rep- 
resented to  the  Deans  that  It  would  foreclose 
the  same,  as  it  was  the  sols  owner  and  bold- 
er thereof,  and  that  the  proceeding  in  all 
probability  would  leave  a  deficiency  judg- 
ment against  the  mortgagors,  who,  believing 
In  and  relying  on  such  representations,  exe- 
cuted the  deed  already  mentianed  and  deliv- 
ered It  to  tb»  plaintiff's  president  ai>on  a  re- 
cited consideration  of  $30,000,  but  as  a  fact 
without  consideratliHi  of  any  kdnd,  except 
the  promise  to  bold  the  grantors  therein 
harmless  from  a  deficiency  Judgment.  The 
defendants  say  that  since  the  reception  of  the 
deed  the  bank  has  treated  the  land  as  its 
own,  and  on  various  occasions  has  offered 
the  same  for  sale  and  entered  Into  sundiy 
contracts  to  transfer  the  title  for  sums  great- 
ly in  exoess  of  the  Indebtedness  of  the  Sea- 
weards. The  following  allegation  then  ap- 
pears in  the  answer: 

"That  on  said  November  1,  1913,  that  behix 
a  day  for  the  transaction  of  buginpss  and  dar- 
ing business  hours,  to  wit,  at  1:50  o'clock  ia 
the  afternoon  of  said  date,  defendant  T.  M. 
Seaweard,  together  with  bis  attorney,  W.  E. 
Leea,  went  into  pilaintiFs  place  of  buraoeas, 
and  where  the  notes  of  defendants,  T.  M.  Sea- 
weard and  E.  F.  Seaweard,  were  supposed  to 
be  kept,  and  were  pajrable,  in  the  city  of  On- 
tario, Oregon,  the  banking  room  and  office  of 
plaintiff  bank,  and  at  said  time  and  in  said 
place  offered  to  pay  said  sum  of  $15,485.72, 
that  heia^  the  total  aum  claimed  and  demanded 
by  plaintiff,  and  that  being  the  total  sum,  both 
principal  and  interest,  owing  plaintiff  by  de- 
fendants Seaweard  and  Seaweard,  and  did  thea 
and  there  tender  to  H.  B.  Cockrum,  the  duly 
acting  and  elected  cashier  of  plaintiff  bank,  a 
certified  check,  drawn  by  Seaweard  Brotbeia, 
by  T.  M.  Seaweard,  on  the  Ontario  National 
Bank  of  Ontario,  Oregon,  and  its  payment  certi- 
fied by  W.  F.  Homan,  the  duly  elected  and  act- 
ing cashier  of  said  Ontario  National  Bank,  cer- 
tifying the  said  dieck  for  said  sum  of  $15,485.- 
72,  this  being  the  exact  amoant  claimed  aa  dne 
and  owing  m>m  defendants,  T.  iS.  Seaweard 
and  B.  F.  Seaweard,  and  the  snm  neoesiaiy  to 
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pay  their  utd  acMont'la  fun,  and-'this' 'being 
the  custom  of  making  payment  of  like  arcounts 
in  this  part  of  tiie  state  of  Oregon,  and  defend- 
ant T.  M.  Seaweard  and  defendants'  atturney, 
W.  E.  Lees,  then  and  there  retjueated  and  made 
demand  that  plaintiff  deliver  np  and  return  to 
defendants  T.  M.  Seaweard  and  B.  F.  Seaweard 
their  pledged  property,  to  wit,  the  said  four 
mortgage  notes  for  the  sum  of  ^,000  each,  or 
an  aggregate  sum  of  $20,060,  principal  or  lace 
value,  and  at)  shown  b^  Exhibits  B,  C,  D,  and 
£  of  plaintiff's  complaint,  and  a  return  of  said 
mortgage,  a  copy  of  which  said  certified  check 
is  hereto  attached,  marked  Exhibit  A  of  de- 
fendants' answer  hereto,  referred  to  and  made 
a  part  of  this  answer,  and  at  said  time  and  plaoe 
plaintiff  bank,  by  its  said  <^shier,  H.  B.  Gock- 
rum,  he  being  the  only  person  present,  made  no 
objection,  eitiier  to  the  sum  tendered,  nor  the 
medlam  or  kind  of  money,  nor  to  the  manner 
of  payment  or  tender,  nor  to  anything  touching 
the  same,  nor  has  any  such  or  other  objections 
been  made  to  said  defendants,  or  to  any  one 
acting  for  them,  or  either  of  them,  subsequent  to 
■aid  November  1,  1913.  Plaintiff,  by  and 
through  Its  said  cashier,  at  said  ttane  and  place, 
to  wit,  November  1,  1913,  and  in  the  office  of 
plaintiff,  stated  that  he  and  it  could  not,  at 
that  time,  deliver  said  mortgage  or  said  mort- 
RRge  notes,  and  failed  and  refused  to  state  when 
he  or  it  coald  deliver  them,  or  that  he  coald  or 
would  deliver  them,  or  any  of  them,  at  any  time, 
but  stated  that  it  was  a  matter  that  his  father, 
president  of  said  bank,  would  have  to  attend  to, 
and  that  his  father,  A.  L.  Gockrum,  president, 
bad  joBt  departed  for  a  hunt,  or  to  go  hunting, 
and  that  he  would  take  it  up  and  attend  to  it 
when  he  returned ;  but  said  plaintiff  and  its 
said  officers  and  all  others  have  failed  to  return 
to  defendants  T.  If.  SeawearS  or  El.  F.  Sea- 
weard, or  offer  to  return  to  them,  conditionally 
or  otherwise,  said  mortgage,  or  said  mortgage 
notes,  or  any  part  of  them." 

Alleging  their  ability  to  pay  the  amount 
mentioned,  and  that  the  plaintiff  bas  failed 
and  refused  to  return  to  the  Seawards  the 
notes  and  mortgage  pledged  for  their  indebt- 
■edness,  the  latter  bring  the  money  Into  court 
and  deposit  the  same  with  the  clerk  for  the 
plolntlfT.  The  defendants  demand  judgment 
:for  the  Seawards  for  the  difference  between 
the  amount  tendered  and  the  sum  of  |20,000, 
the  face  value  of  the  Dean  notes,  with  Inter- 
est thereon  from  January  1,  1912,  that  the 
complaint  be  dismissed  as  to  all  the  other 
defendants,  and  for  further  relief. 

The  reply  challenges  the  answer  in  ma- 
terial particulars,  and  admits  trying  to  sell 
the  property  for  the  purpose  of  realizing 
enough  to  pay  the  Seaweard  indebtedness. 
PlaintlfT  alleges  that  its  efforts  were  futile, 
and  were  all  made  by  and  with  the  knowledge 
and  consent  of  the  Seaweards.  The  offer  of 
the  certified  check,  together  with  the  demand 
for  the  return  of  the  collateral,  are  admitted ; 
but  the  other  allegations  of  the  answer  In 
that  respect  are  traversed.  A  supplemental 
complaint  was  filed,  covering  operations  of 
the  farm  for  the  year  1914,  averring  payment 
of  expenses  connected  with  the  land.  Interest 
on  the  first  mortgage,  for  water  rents,  taxes, 
and  the  like,  showing  a  total  cash  paid  out 
of  $1,424.05,  receipts  $390.54,  leaving  a  bal- 
ance due  plaintiff  of  $1,033.51.  It  ctontains 
allegations  about  the  probable  expenses  of 
the  premises  and  receipts  for  the  latter  part 
of  1914  and  the  aop  season  of  191S.    By 


stipulation  of  the  parties  this  pleading  was 
considered  as  denied  by  the  defendants. 

After  taking  an  account  on  the  Issues  aris- 
iBg'on  the  supplemental  complaint,  the  court 
found  that  there  remained  in  the  possession 
of  the  plaintiff  as  a  result  of  operating  the 
farm  a  net  balance  of  $334^24.  We  shall  not 
disturb  this  flnding,  as  there  is  no  testimony 
against,  but  much  for,,  it  The  circuit  cooirt 
entered  a  decree  in  favor  of  the  plaintiff 
against  the  Seaweards  for  the  principal  and 
interest  due  upon  their  notes  described  in  the 
complaint  up  to  the  date  of  decree,  less  the 
^um  of  $334.24,  making  a  net  balance  in  the 
sum  of  $17,595.28,  with  attorney's  fees  and 
costs  and  disbursements. 

The  decree  impressed  this  amoiint  as  a  lien 
upon  the  land  and  credited  the  money  de- 
posited by  the  Seaweards.  It  also  adjudged 
that  the  act  of  the  plaintiff  .in  taking  the 
Dean  deed  and  surrendering  the  notes  and 
mortgage  was  done  with  the  subse(}uent 
knowledge,  acquiescence,  and  ratification  of 
the  Seaweards,  that  the  bonk  has  not  con- 
verted any  of  the  property  belonging  to  the 
Seaweards  and  that  they  have  not  suffered 
damage  through  anything  done  by  the  plain- 
tiff. The  decree  was  further  to  the  effect 
that  the  deed  should  be  adjudged  to  be  a 
mortgage  and  that  upon  payment  by  the  Sea- 
weards of  the  balance  due  upon  the  decree  at 
any  time  prior  to  the  sole  of  the  premises 
the  bank  and  its  president  should  conxey 
to  them  the  land  in  Question.  A  sale  ot  the 
premises  was  ordered  as  ujwn  foreclosure 
of  a  mortgage,  and  the  defendants  were  all 
barred  from  asserting  any  Interest  in  the 
property.  They  have  all  Joined  in  tliis  ap- 
peal. 

Lionel  EL  Webster,  of  Portland  (W.  B. 
Lees,  of  Ontario,  Or.,  Geo.  B.  Davis,  of  Vale, 
and  Emmons  &  Webster,  of  Portland,  on  the 
brief),  for  appellants.  MoOulloch  4c  Wood, 
of  Ontario,  Or.,  for  respondent. 

BURNBTiTl',  J.  (after  stating  the  facts  as 
above).  [1]  Substantially  the  only  controrer- 
sy  of  fact  Is  upon  the  question  of  whether 
or  not  the  Seaweards  either  primarily  au- 
thorized or  subsequently  ratified  the  acts  of 
the  plaintiff  in  taking  the  deed  from  the 
Deans,  surrendering  to  them  their  notes  and 
satisfying  the  mortgage.  A  brief  review  of 
the  testimony  on  this  subject  is  apropos  at 
the  outset  The  president  cashier,  and  as- 
sistant cashier  of  the  bank  all  testify  that 
they  consulted  with  the  Seaweards  about  the 
intended  action  of  taking  the  deed  and  sur- 
rendering the  notes  and  mortgage,  and  they 
approved  the  same  on  the  ground  that  It 
would  be  much  cheaper  for  all  parties  con- 
cerned to  avoid  the  ezitenae  ot  a  f oredosare 
suit  for  the  purpose  of  reallzliig  <m  the  mort- 
gage at  forced  sale.  The  bank  offldala  also 
said  that  within  a  short  time  aftbr  the  ex- 
ecution of  the  Dean  deed  they  told  the  Sea- 
weards about  it,  and  they  expressed  satisfao- 
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tlon  over  the  result.  The  defendants  intro- 
duced In  evidence  a  letter  of  the  bank,  of 
date  March  1, 1913,  as  follows: 

"Seaweard  Bros.,  Ontario,  Ore. — Oentlemen: 
Tour  notes  are  all  due  and  gome  of  them  bear 
date  of  1911.  Please  call  at  your  earliest  con- 
venience and  make  up  new  notes.  We  also  want 
to  talk  over  the  deal  for  the  Dean  land.  We 
now  hold  a  deed  for  the  land  and  same  will 
be  effective  June  2nd.,  if  Dean  notes  are  not 
paid.     [Signed  by  the  president  of  the  bank.]" 

One  of  the  Seaweards  testifies  about  the  op- 
tion glren  to  the  Deans  and  the  successive 
option  given  to  themselves  to  sell  the  land  for 
the  satisfaction  of  the  amount  due  the  bank. 
They  admit  knowing  about  the  deed  as  early 
as  March  1,  1913,  and  trying  to  sell  the  prop- 
erty under  their  option;  but  they  plead  In 
tbelr  answer  that  they  knew  nothing  of  the 
surrender  of  the  notes  or  the  cancellation  of 
the  mortgage  until  August  1.  They  testify, 
however,  that  they  did  not  acquire  that 
knowledge  until  about  September  1,  1913,  and 
then  only  by  first  searching  the  records  and 
finding  the  marginal  satisfaction  of  the  mort- 
gage, and  afterwards  inquiring  from  one  of 
the  makers  of  the  Dean  notes,  who  exhibited 
them  to  one  of  the  Seaweards,  marked 
"Paid."  It  is  not  pretended  on  behalf  of  the 
defendants  that  the  Seaweards  ever  express- 
ed to  the  bank  any  dissatisfaction  or  dissent 
concerning  these  transactions.  It  is  not  dis- 
puted that  they  waited  until  November  1st, 
when  they  offered  the  certified  check,  cou- 
pled with  a  demand  for  the  return  of  the  col- 
lateral. It  is  not  stated  that  they  even  de- 
manded the  return  of  their  own  note  or  that 
the  bank  refused  to  receive  the  i^eck.  In 
the  light  of  all  this  testimony  we  conclude 
that  it  preponderates  in  favor  of  the  propo- 
sition that  the  Seaweards  ratified  the  action 
of  the  bank  in  taking  the  deed  and  surren- 
dering the  notes. 

[2]  Besides  the  actual  statements  of  tbe 
witnesses,  there  are  certain  conceded  circnm- 
stances  which  must  affect  the  case.  It  is  ad- 
mitted that  the  Dean  deed,  dated  February 
21,  1913,  and  recorded  February  28th  of  that 
year,  was  known  to  the  Seaweards  as  early 
as  March  1st.  So  far  as  the  mere  land  it- 
self was  concerned,  the  situation  was  then 
the  same  as  though  tbe  bank  had  foreclosed 
tbe  mortgage  and  bought  in  tbe  tract  at  tlie 
sale  under  the  decree.  This  result  was  ac- 
complished without  the  expense  of  such  liti- 
gation and  was  advantageous  to  tbe  Sea- 
weards. They  knew  that  the  security  had 
been  changed  in  some  manner,  and  it  is  a 
case  where  they  were  put  upon  inquiry,  and 
are  clearly  to  be  charged  with  a  knowledge 
of  all  tbey  might  hare  learned  in  March  by 
making  the  slightest  inquiry.  It  Is  within 
the  principle  of  McLeod  v.  Despain,  49  Or. 
536,  90  Pac.  492,  19  U  R.  A.  (N.  S.)  276,  124 
Am.  St  Rep.  1066,  holding  that: 

"A  person  who  learns  of  unusual  circumstanc- 
es connected  with  a  transaction  in  which  he  is 
about  to  be  interested,  or  of  sudi  facts  as 
would  put  a  person  of  ordinary  prudence  upon 
inquiry,    *    *    *    is  bound  thereby  to  a  Icnowl- 


edge  of  what  oonld  have  beat  discovered  bj  ior 
vestigation." 

[S]  Moreover,  tbe  defendants  plead  that 
the  Seaweards  knew  of  the  surrender  of  tbe 
notes  and  mortgage  as  early  as  August  1, 
1913.  Tbey  testify  that  tbey  became  aware 
of  it  by  September  of  that  year.  Whether 
they  discovered  it  in  March  or  In  September, 
they  had  the  alternative  of  either  adopting 
the  transaction  or  of  repudiating  it,  and  it 
was  their  duty  to  act  promptly  In  making 
their  election.  Writing  on  a  kindred  subject, 
Mr.  Justice  Wolverton,  in  McCourt  v.  Johns, 
33  Or.  561,  669,  63  Paa  601,  604,  uses  this 
language: 

"When  cause  exists  for  resdsaion,  the  law  re- 
quires the  party  seeking  to  take  advantage  cf 
it  to  act  without  delay,  so  that  the  other  par- 
ty to  the  contract  may  be  placed  as  nearly  in 
statu  quo  as  possible;  and  a  nonobservanee 
of  the  rule  will  generally  constitute  a  waiver 
of  the  right  to  rescind"— «iting  Foley  t.  Crow, 
37  Md.  Si. 

[4]  Again,  conceding,  without  deciding, 
that  the  bank  really  was  guilty  of  a  conver- 
sion of  the  collateral,  for  which  an  action  of 
trover  would  lie,  yet  the  Seaweards  had  the 
alternative  of  repudiating  the  same  and 
bringing  an  action  at  law  for  damages,  or 
they  might  adopt  the  same  and  hold  the  bank 
as  a  trustee  for  their  benefit,  and  enforce  the 
trust  Kelly  v.  Matlock,  85  Cal.  122,  24  Pat 
642.  Under  all  these  circumstances,  even 
from  the  admitted  viewpoint  of  the  Sea- 
weards, the  two  or  three  months'  delay  in 
calling  upon  the  plalntllC  for  a  surrender  of 
the  collateral  counts  strongly  as  showing  a 
waiver  of  their  rights  In  that  particular,  and 
they  must  t>e  considered  in  fact  as  having 
ratified  the  action  of  the  bank  by  not  ex- 
pressing their  disapproval  when  they  bad 
knowledge  of  all  the  circumstances.  Tlieir 
duty  to  speak  arose  at  once  when  they  be- 
came aware  of  the  whole  transaction,  suid 
taking  them  at  their  word,  aside  from  tlieir 
denials  of  knowledge,  which  are  disputed  by 
witnesses  for  tbe  plaiutltT,  they  must  be 
bound  by  tbe  situation,  in  which  they  did  not 
dissent  for  more  than  two  months  after  ob- 
taining a  full  knowledge  of  It  As  a  neces- 
sary corollary  to  this  tbe  bank  is  exonerated 
from  the  charge  of  having  converted  to  its 
own  use  the  property  of  the  Seawearda 

[S]  Further,  If  the  bank  in  truth  converted 
the  securities  of  the  Seaweards  to  Its  own 
use,  the  transaction  would  give  rise  to  an 
action  at  law  in  trover  for  tbe  tort  thns  com- 
mitted. This  being  a  suit  la  equity  to  sub- 
ject the  land  in  question  to  tbe  payment  of 
Indebtedness,  we  may  weU  doubt  that  it  was 
permissible  to  interpose  as  a  counterclaim 
the  chose  in  action  for  the  tort  of  conversion, 
especially  at  tbe  suit  of  both  the  Seaweards 
and  the  Deans,  tbe  latter  of  whom  profited 
by  the  transactliMi.  It  Is  said  in  section  401, 
L.  O.  I*: 

"The  counterclaim  of  the  defendant  sbaU  be 
one  upon  which  a  suit  might  be  maintained  by 
the  defendant  against  the  plaintiff  in  the  snit; 
and  in  addition  to  the  cases  specified  in  tlis 
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subdivisions  of  section  74,  it  is  sufficient  U  it 
be  connected  with  the  subject  of  the  suit." 

We  cannot  conceive  that  an  original  suit 
In  equity  would  lie  for  the  tort  of  conversion, 
especially  witliout  an  allegation  that  the 
plaintiff  here  is  insolvent  and  unable  to  re- 
spond in  damages  for  the  wrong  alleged. 

[6]  It  remains  to  consider  the  nature  of 
the  transaction  as  respects  the  defendants 
Dean.  As  already  stated,  they  toolc  a  writ- 
ten option  giving  them  the  privilege  of  re- 
purchasing the  land  upon  payment  of  an 
amount  equivalent  to  the  principal  and  inter- 
est of  their  notes.  The  rule  is  thus  laid 
down  by  Chancellor  Kent,  as  quoted  in  Kra- 
mer T,  Wilson,  49  Or.  333,  341,  90  Pac.  183, 
187,  by  Mr.  Commissioner  Slater,  in  distin- 
guishing between  a  conditional  sale  and  a 
deed  absolute  on  Ita  face,  and  Intended  as  a 
mortgage: 

"The  test  of  the  distinction  is  tliis:  If  the 
relation  of  debtor  and  creditor  remains,  and  a 
debt  still  subsists,  it  is  a  mortgage;  but  if  the 
debt  be  eztingnished  by  the  agreement  of  the 
parties.  *  •  •  and  the  grantor  has  the  j^riv- 
ilege  of  refunding,  if  he  pleases,  by  a  given  time, 
and  thereby  entitle  himself  to  a  reconveyance, 
it  ia  a  conditional  sale." 

In  view  of  the  fact  that  the  Deans  did 
not  assert  any  right  to  redeem  and  have  In 
possession  their  notes,  and  the  mortgage  se- 
curing the  same  has  been  satisfied,  the  trana- 
Actlon  must  be  held  to  be  a  conditional  sale 
as  affects  them.  Under  all  the  circumstanc- 
es, the  substance  of  the  sltnattoh  is  that  the 
form  of  the  security  for  the  Seaweard  In- 
debtedness was  changed  from  that  of  the 
Dean  notes  and  mortgage  to  the  deed  for  the 
land.  On  the  face  of  the  record  the  plain- 
tiff holds  the  property;  nevertheless  not 
actually  as  its  owner,  but  subject  to  redemp- 
tion on  payment  of  the  debt 

[7]  As  distinguished  from  an  action  at  law, 
the  plalntlfT  had  no  cause  of  suit  directly 
against  the  Seaweards  upon  their  notes. 
Their  direct  liability  to  the  bank  accrued 
solely  by  virtue  of  their  promissory  notes, 
upon  which  only  an  action  at  law  would  lie ; 
and  this  suit  is  not  properly  one  to  recover 
the  amount  due  upon  those  instruments.  It 
is  purely  a  proceeding  in  rem  against  the 
land,  to  realize  upon  It  as  collateral  for  the 
payment  of  the  Seaweard  debt  The  .plain- 
tiffi  seised  as  it  is  of  the  legal  title,  comes 
Into  court  and  calls  upon  the  Deaus  to  assert 
or  abandon  their  option  to  buy  the  land,  and 
.upon  the.  Seaweards  to  offer  anything  show- 
ing a  reduction  or  discharge  of  their  indebt- 
edness, to  the  end  that  a  decree  may  be  en- 
tered adjusting  the  rights  of  the  parties  In 
the  realty.  On  the  refusal  of  the  bank  to 
accept  a  proper  tender  of  the  amount  due  to 
■it  An  .their  obligations,  the  Seaweards.  could 
have  brought  suit  to  redeem  the  land.  On 
.the  Other  hand,  in  default  of  payment  of  the 
.Seawe&rd  .sotes,  the  plaintiff,  h^re  has  the 
corresponding  right  to  carry  on  this  p.rocee4- 
•ing  inthe  .mature  Qt  strict  foreclosure  to  com- 
■^t  redemption  or  sale  of  the  premises.    That 


this  is  a  suit  to  enforce  the  collateral,  and 
not  a  proceeding  to  recover  the  original  debt 
of  the  Seaweards,  Is  shown  in  State  Bank  v. 
Casaccia,  108  Cal.  641,  37  Pac.  648,  and  Mac- 
Arthur  v.  Magee,  114  Cal.  186,  45  Pac.  1068. 
If  the  bank  had  sued  upon  the  Dean  notes 
and  foreclosed  the  mortgage  securing  the 
same,  it  could  have  recovered  attorney's  fees 
provided  for  in  those  securities;  but  it  has 
surrendered  the  only  Instruments  authoriz- 
ing an  attorney  fee  in  a  suit  to  realize  upon 
the  collateral.  It  cannot  recover  such  a 
charge  upon  the  Seaweard  notes,  because  this 
suit  is  not  directly  upon  them.  It  was  neces- 
sary to  allege  the  amount  and  nature  of  the 
indebtedness  of  the  Seaweards  to  enable  the 
court  to  make  a  proper  decree  disposing  of 
the  collateral ;  but  the  direct  recovery  upon 
the  Seaweard  notes  Is  not  here  Involved  as  a 
matter  of  law,  although  the  plaintiff  Is  de- 
manding a  decree  directly  upon  them.  The 
bank  never  had  a  direct  cause  of  suit  in  eq- 
uity upon  the  Seaweard  notes,  for  the  rea- 
son that  they  were  personal  obligations,  to 
enforce  which  the  remedy  at  law  was  plain, 
speedy,  and  adequata  .  The  only  equitable  re- 
lief tiut  ever  accrued  to  the  bank  had  its 
origin  in  the  Dean  collateral  notes  and  mort- 
gage. In  legal  effect  the  present  suit  is  an 
effort  to  realize  upon  the  collateral  in  Its 
changed  form,  and  while  the  relief  to  be 
granted  may  be  narrowed,  as  it  Is  by  the 
surrender  of  the  personal  obligations  of  the 
Deans,  It  can  never  be  expanded  beyond  its 
original  scope.  It  is  plain  that,  if  the  Dean 
collateral  had  not  been  given  up  in  exchange 
for  the  deed,  the  bank  could  not  have  sued 
in  the  same  proceeding  on  both  the  Seaweard 
notes  and  the  Dean  notes  and  recovered  at- 
torney's fees  on  both  at  once.  In  this  ef- 
fort to  realize  upon  the  collateral  the  relief 
to  be  granted  cannot  rise  higher  than  its 
source,  and  if  in  an  original  suit  to  foreclose 
the  Dean  mortgage  an  attorney  fee  upon  the 
Seaweard  notes  could  not  have  been  allow- 
ed. It  cannot  be  permitted  here.  We  are  not 
unmindful  of  the  provisions  of  section  422, 
X.  O.  It.,  reading  thus: 

"A  lien  upon  real  or  personal  property,  other 
than  that  of  a  judgment  or  decree,  whether 
created  by  mortgage  or  otherwise,  shall  be  fore- 
cloaed,  aud  the  property  adjudged  to  be  sold  to 
satisfy  the  debt  secured  thereby  by  a  suit.  In 
such  suit,  in  addition  to  the  decree  of  foreclo- 
.sure  and  sale,  if  it  appear  that  a  promissory 
note  or  other  personal  obligation  for  the  pay- 
ment of  the  debt  has  been  given  by  the  mort- 
gagor or  other  lien  debtor,  or  by  any  other  per- 
son as  principal  or  otherwise,  the  court  shall 
also  decree  a  recovery  of  the  amount  of  such 
debt  against  such  person  or  persons,  aa  the  case 
may  be,  as  in  the  case  of  an  ordinary  decree  for 
the  recovery  of  money." 

The  debt  mentioned  there  means  nothing 
but  the  obligation  for  which  the  mortgage 
Is  directly  given.  It  does  not  refer  to  an 
obligation  for  which  a  mortgage  and  its  prin- 
cipal debt  are  merely  collateral.  In  other 
.words,  the  complaint  in  this  suit  does  not 
state  facts  sufficient  to  authorize  the  'li'-pot 
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recovery  of  the  Seaweard  debt  to  the  bank, 
tor  there  has  always  existed  a  plain,  speedy, 
and  adequate  remedy  at  law  for  such  relief. 
The  complaint  Is  potent  only  for  the  purpose 
of  applying  the  proceeds  of  the  Dean  col- 
lateral to  the  payment  of  the  Seaweard 
notes,  and  there  can  be  no  personal  decree 
against  the  Seaweards  In  this  suit  We  con- 
clude, therefore,  that  plaintiff  cannot  recover 
its  alleged  compensation  for  attorneys. 

[•]  We  pass  to  the  consideration  of  the  ef- 
fect of  the  Seaweards  offering  a  check  cou- 
pled with  the  demand  for  the  return  of  the 
Dean  notes.  As  already  stated,  the  Sea- 
weards knew  at  the  time  they  offered  the 
check  that  the  bank  did  not  have  custody  of 
the  original  collateral  and  could  not  deliver 
It  They  appended  to  their  so-called  tender 
an  impossible  condition,  and  having,  as  we 
have  been  seen  by  proponderance  of  the  testi- 
mony, ratified  the  act  of  the  bank  In  sur- 
rendering the  notes,  they  bad  no  right  to 
annex  that  proviso  to  the  offer  of  the  check. 
To  be  available  for  stopping  interest  on 
the  demand,  the  offer  to  pay  must  be  with- 
out restriction,  except  such  as  the  one  mak- 
ing the  tender  has  the  right  to  impose. 

"A  tender  must  not  be  coupled  with  any  other 
conditions  than  those  which  it  is  the  clear  legal 
duty  of  the  mortgagee  to  fulfill  on  receiving  pay- 
ment or  satisfaction."     27  Cyc  1407. 

If  tile  Seaweards  bad  applied  to  the  bank 
to  pay  their  debt  before  the  surrender  of 
the  Dean  notes,  they  would  have  had  the 
right  as  a  condition  of  paying  the  debt  to  de- 
mand, not  only  their  notes,  but  the  collateral 
securing  the  same.  Having  waited  until 
after  the  form  of  the  collateral  had  been 
changed,  in  which  the  preponderance  of  the 
testimony  shows  they  acquiesced,  the  Sea- 
weards had  no  right  to  demand  the  impossi- 
ble from  the  bank.  The  tender  as  a  stop- 
page of  Interest  must  be  disregarded,  because 
it  was  coupled  with  the  wrongful  condition 
that  the  collateral  must  be  surrendered. 

All  this  leads  to  a  modification  of  the  de- 
cree of  the  circuit  court  in  the  following 
manner:  The  plaintiff  is  entitled  to  a  de- 
cree of  this  court  to  the  effect  that  if,  with- 
in 00  days  after  the  fiUng  of  our  mandate 
In  the  circuit  court,  the  Seaweards  shall  pay 
Into  that  court  for  the  plaintiff  the  balance 
of  principal  and  interest  at  10  per  cent,  per 
annum  of  their  notes  to  the  date  of  i>ayment, 
less  the  amount  of  the  tender  and  the  bal- 
ance of  $334.24  derived  from  the  farming 
operations,  both  to  be  credited  as  of  June  28, 
1915,  the  date  of  the  decree  In  the  court 
below,  the  plaintiff  bank  and  its  president, 
who  holds  the  legal  title  to  the  premises, 
shall  convey  the  same  to  the  Seaweards  by 
good  and  sufficient  deed,  duly  executed  and 
acknowledged,  so  as  to  entitle  the  same  to 
record,  and  shall  thereupon,  and  not  othei^ 
wise,  be  entitled  to  the  money  so  paid  into 
court  Further,  that  if  the  plaintiff  shall 
fall  to  execute  and  deliver  the  deed  to  the 


Seaweards,  or  to  the  derk  of  the  circuit 
court  for  them,  as  thus  required,  the  decree 
shall  stand  and  operate  as  sudi  deed.  If  the 
Seaweards  fall  so  to  redeem  the  land,  the 
same  shall  be  sold  in  the  manner  provided 
by  law  and  the  proceeds  applied  to  the  pay- 
ment of  the  balance  so  computed,  with  inter- 
est at  10  per  cent  per  annum  to  the  day  of 
sale,  together  with  the  expenses  of  sale,  the 
remainder,  If  any,  to  be  paid  to  the  Sea- 
weards, and  that  all  the  defendants  and  each 
of  them  be  otherwise  barred  and  foreclosed 
from  asserting  any  Interest  or  title  In  or  to 
the  prc^erty  Involved. 

BEAN,  J.  (concurring  In  part).  1  cbncnr 
In  the  main  part  of  the  able  opinion  of  Mr. 
Justice  BURNETT.  However,  the  plaintUT 
bank  was  compelled  to  institute  this  suit 
against  the  defendants  Seaweard  to  collect 
the  notes  given  directly  by  the  latter  to- 
plaintiff,  and  I  think  the  bank  Is  entitled  to 
a  reasonable  attorney's  fee  in  this  suit,  ac- 
cording to  the  provisions  of  the  aeveral 
notes. 


BOUCHET  V.  OREQON  MOTOR  OAB  Oa 
(Supreme  Court  of  Oregon.    Nov.  16, 1915.) 

1.  Evidence   <8=»411  —  Paboi.   Evidence  — 
WarriNa  Nor  Eicbodtino  Entikb  Agree- 

llENT. 

Plaintiff  purchased  a  secondhand  automo- 
bile for  bis  grocery  business,  which  defendant 
represented  had  been  repaired  and  to  be  in  good 
condition,  and,  at  the  conclusion  of  the  sale,  and 
on  request  for  a  receipt,  was  given  a  blank  sale 
form,  which  he  aignea,  and  which  provided  that 
there  were  no  agreements  or  representations  not 
expressed  therein,  but  which  was  not  filled  out 
as  though  intended  to  be  a  contract  between  the 
parties,  and  which  referred  to  "the  ^oods  hereby 
ordered,"  and  stated,  "This  order  is  not  bind- 
ing upon  you  [Oregon  Motor  Car  Company]  un- 
til accepted  in  writing  signed  by  ,"  and 

which  contained  nothing  bearing  on  the  transac- 
tion, except  the  words  One  Maxwell,  £400.00," 
and  "Deposit,  fMOiM."  At  the  trial  the  presi- 
dent of  defendant  company  ond  its  witnesses- 
testified  to  certain  representations,  none  of 
which  were  foimd  in  the  writing.  Held,  that 
plaintiff  might  show  by  parol  evidence  the  cir- 
cumstances of  the  contract  of  sale,  the  defend- 
ant's representations,  the  kind  of  machine  in- 
tended  to  be  purchased,  and  defendant's  war- 
ranty, since  for  a  writing  to  be  within  the  paitd 
evidence  rule  it  must  be  the  final  repository  of 
the  entire  agreement. 

[Ed.  Note.— For  other  cases,  see  Evidence^. 
Cent  Dig.  H  1874r-1899 ;  Dec.  Dig.  <8=»4U.] 

2.  Saues  «s»278  —  Special  Use  —  Impuko- 
Wabbaktt. 

Where  a  secondhand  automobile  was  sold 
as  fit  for  the  purchaser's  stated  purpose  of  nsing 
it  in  his  grocery  business,  there  was  an  implied 
warranty  that  it  was  reasonably  suitable  for 
that  purpose. 

[Ed.  Note.— For  other  cases,  see  Bales,  Cent. 
Dig.  H  772-776;   Dec.  Dig.  «S=»273.] 

D^mrtment  2.  Appeal  from  Olrcnlt  0>nrt,. 
Multnomah  County;  Heniy  B.  MoQlniv 
Judge. 

Action  by  Leo  Bondiet  agalnat  the  Orectm 
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Motor  Car  Company.    iJiidgment  for  plalndff, 
and  defendant  appeals.    Afflnued. 

Tbls  Is  an  action  for  damages  for  misrepre- 
sentations in  the  sale  of  a  secondhand  "1910 
model  O,  4  cylinder  Maxwell  automobile." 
The  action  was  tried  before  a  Jni7.  A  ver- 
dict wa8  rendered  In  favor  of  plaintiff  for 
|4S0.  From  a  Judgment  thereon,  defendant 
appeals. 

Plaintiff  alleged,  In  substance,  that  on  Sep- 
tember 16,  1&13,  the  defendant  falsely  and 
knowingly  represented  to  plaintiff  that  the 
automobile  was  of  the  value  of  $400,  in  first- 
idaas  repair,  and  in  good  condition  to  be  oper- 
ated ;  that  the  gearings,  bushings,  brake,  gear- 
ing pinion,  tires,  engine,  and  magneto  were 
all  in  excellent  condition,  when.  In  fact,  they 
were  worn  out;  that  the  machine  was  use- 
lees,  and  worth  no  more  than  $50,  which  de- 
fendant knew ;  that  plaintiff  believed  and  re- 
lied upon  the  statements,  and  purchased  the 
car  to  use  in  his  grocery  business,  as  he  in- 
formed defendant;  that  be  was  Immediately 
compelled  to  have  all  of  said  parts  replaced 
and  the  automobile  repaired  and  overhauled 
at  an  expense  of  $250,  and  was  thereby  caus- 
ed a  loss  of  time  and  damaged  In  the  sum  of 
$200 ;  that  the  machine,  after  being  repaired, 
was  worth  no  more  than  $200 — all  to  his 
damage  in  the  sum  of  $650. 

By  Its  answer  the  defendant  denied  any 
false  representations  or  damages  in  the  prem- 
ises, and  nverred,  in  substance,  that  it  in- 
formed plaintiff  that  on  August  Id,  1913,  the 
automobile  had  been  taken  at  $420,  in  ex- 
change for  a  new  car  from  a  person  who 
stated  that  the  rear  end  of  the  machine  had 
Just  been  overhauled,  and  that  it  was  in  good 
repair ;  that  the  defendant  did  not  know  Its 
condition  other  than  as  so  represented ;  that 
in  purchasing  the  machine  plaintiff  relied  up- 
on his  own  Judgment  and  that  of  a  man  who 
was  with  him  for  the  purpose  of  examining 
the  same  and  advi^ng  him.  Defendant  fur- 
ther alleged  that  a  written  contract  for  the 
sale  of  the  car  was  entered  into  by  the  par- 
ties, a  copy  of  which  was  attached  to  the  an- 
swer as  an  exhibit.  The  reply  put  In  issue 
the  aflSrmatlve  matter  of  the  answer,  except 
that  plaintiff  asserted,  in  effect,  that  the  al- 
leged contract  of  sale  was,  as  represented  by 
defendant,  a  receipt  for  $400  executed  by  the 
parties  upon  a  blank  form.  The  evidence 
tended  to  support  the  complaint  and  to  show 
that  the  car  was  in  bad  condition,  "poor 
Jnnk,"  and  not  fit  for  nse.  Plaintiff  testified 
in  part  that  he  told  defendant  he  desired  the 
car  to  use  in  delivering  groceries,  and  said: 

"We  talked  this  Maxwell  car  over.  Let's  see, 
now;  yes;  we  looked  the  Maxwell  over  and 
ctanked  the  engine,  and  we  started  the  engiite. 
Not  only  that,  but  be  [Mr.  Winchell,  president 
of  the  company]  said,  'I  put  $60  worth  of  new 
gears  in  the  back  of  that  machine.'  I  had  po 
way  of  telling  whether  be  put  the  gears  in  there 
or  not.  He  says,  'I  will  call  my  foreman  down, 
and  I  will  tell  ^u  exactly  what  he  did  with 
tiiat  machine'  "He- rang  thfe-bell,  and  the  fore- 
man came  down,  and  he  says,  'Xes;.  I.imi;.thp 
new  gears  in  there,  and,  besides,  we  put  two 


new  axles  in  there ;''  and  they  recommended  the 
machine.  •  •  •  He  said, 'If  yoo  are  not  sat- 
isfied with  that  machine  in  every  way,  I  will 
give  you  your  money  bade.'  " 

F.  B.  Qrlgsby,  of  Portland  (,W.,0.  Bristol, 
of  Portland,  on  the  bri^),  tor  appellant 
Geo.  Bossman,  of  Portland  (Wilson,  Neal  & 
Bbssman,  of  Portland,  on  the  brief),  for  re- 
spondent. 


BEi^N,  J.  (after  stating  the  facts  as  above). 
The  document  signed  at  the  time  of  the  sale 
to  plaintiff  In  so  far  as  deemed  necessary  to 
note.was  as  follows: 
No.  Date,  Sept  16/13. 

Town,  Portland.    State,  Ore. 

Duplicate  Studcbaker  Betail  Sales  Order. 

Instructions:    •    •    • 
To  Oregon  Motor  Car  Oa    [Dealer  or  Branch.] 

Please  enter  my  order  for  (me  Maxwell  auto- 
mobile model,  •  •  •  with  standard  equip- 
ment, except  as  otherwise  specified  herein,  to  be 
delivered  on  or  about  Sept  16,  1918,  or  prior 
thereto  at  your  ovtitin.  In  case  the  automobile 
is  not  ready  for  delivery  as  .specified,  the  depos- 
it shall  be  returned  to  the  undersigned.  [Here 
follows  the  blank  form  as  to  the  title  remaining 
with  the  seller  until  payment  in  fnll  and  a 
stipulation  not  to  assign  the  order.]  Tbero  are 
BO  understandings,  agreements,  or  representa- 
tions, expressed  or  implied,  not  specified  herein, 
respecting  the  goods  nereby  ordered.  The  N. 
A.  A.  M.  standard  warrant,  nnder  which  this 
ear  is  manufactured,  is  printed  on  the  back  of 
this  agreement:    This  order  is  not  binding  upon 

you  until  accepted  in  writing,  signed  by . 

(The  ■  defendant  relies  upon  this  latter  clause.) 
Price  of   automobile,   standard   eqidp- 

ment  

Extra  equipment,  at  following  prices. .  ^ 

One  Maxwell $400.00 

Freight '. 

Total $400.00 

Deposit   • $400.00 

Balance  to  be  paid  to  dealer  or  branch 

upon  delivery  of  car $ 

Leo  Bouchet.    [PurchasBT.] 
760  Alberta  St,  Portland. 

Accepted:    Oregon  Motor  Car  Co.    191— 
By  E.  B.  Winchen. 

On  the  back  of  the  order  Is  the  following: 
N.  A.  A.  M.  Standard  Warranty 
Adopted  May  4th,  1910. 

We  warrant  the  motor  vehicles  manufactured 
by  us  for  ninety  days  after  the  date  of  ship- 
ment, this  warranty  being  limited  to  the  fur- 
nishing at  our  foctory  of  such  parts  of  the  mo- 
tor vehicle  as  shall,  under  normal  nse  and  serv- 
ice^  appeir  to  us  to  have  been  defective  in  ma- 
terial or  workmanship. 

This  warranty  is  limited  to  the  shipment  to 
the  purchaser,  vrithont  charge,  except  for  trans- 
portation, of  the  part  or  parts  intended  to  re- 
place the  part  or  parts  claimed  to  have  been  de- 
fective, and  which,  upon  their  return  to  us  at 
our  factory  for  inspection,  we  shall  have  deter- 
mined were  defective,  and  provided  the  trans- 
portation charges  for  the  parts  so  returned  have 
been  prepaid. 

We  make  no  warranty  in  respect  of  tires  or 
rims. 

The  condition  of  this  warranty  is  such  that  if 
the  motor  vehicle  to  which  it  applies  is  altered, 
or  repaired  outside  of  our  factory,  onr  liability 
under  this  warranty  shall  cease. 

The  purchaser  understands  and  agrees  that 
no  warranty  of  the  motor  vehicle  Is  made  Or 
authorized  to  be  made  tf  the  cotnpany,  other 
than  herein  set  forth.  .  i 
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[1]  Upon  tbe  trial  over  the  objections  of 
defendant  plaintiff  was  permitted  to  testify 
as  to  tlie  statements  and  representations 
made  by  the  former  at  tbe  time  of  tbe  sale 
of  the  car.  Defendant's  counsel  saved  ex- 
ceptions to  tbe  Introduction  of  oral  CTldence 
upon  the  ground  that  It  was  an  attempt  to 
vary  the  terms  of  a  written  contract  In 
explaining  plaintiff  testified  that  when  he 
paid  tbe  defendant  $400  for  the  car  be  asked 
for  a  receipt,  and  Mr.  Wlnchell  said,  "X  will 
write  it  on  one  of  our  regular  forms;"  that 
he  did  so,  and  both  signed  it. 

There  is  nothing  in  the  paper  bearing  up- 
on the  transaction  except  the  words  "One 
Maxwell,  ^00.00,"  and  "Deposit,  $400.00." 
Tlie  answer  of  the  defendant  set  forth  tbe 
representations  which  It  claims  were  made 
to  plaintiff  at  the  time  of  the  sale,  and  upon 
the  trial  the  president  of  the  company  and 
Its  witnesses  testified  to  certain  representa- 
tions which  they  claim  were  made,  none  of 
wMch  are  found  or  referred  to  in  the  writ- 
ten memorandum.  The  instrument  Itself 
does  not  appear  to  be  a  statement  of  the  en- 
tire transaction  between  plaintiff  and  de- 
fendant. It  is  not  a  blU  of  sale.  Bouchet 
was  not  ordering  a  new  or  any  kind  of  a  car. 
The  trade  bad  already  been  made  and  the 
price  paid  when  the  paper  was  signed.  Atp 
tempt  to  apply  the  restriction  in  the  clause 
relied  upon  by  defendant,  and  we  find  that 
it  refers  to  "the  goods  hereby  ordered";  yet 
none  were  ordered.  The  following  also  ap- 
pears: 

"This  order  is  not  binding  upon  you  [Oregon 
Motor  Car  Company]  until  accepted  in  writing 
signed  by  ." 

By  whom  the  same  should  be  accepted  or 
signed  is  not  manifest  In  other  words,  the 
blank  form  was  not  filled  out  as  though  in- 
tended to  be  used  or  relied  upon  as  a  con- 
tract between  the  parties.  Plaintiff  insists 
that  the  clause  referred  to  was  no  part  of 
the  contract  The  defendant  asserts  that  tbe 
warranty  printed  upon  the  back  of  the  order 
does  not  apply  to  the  automobile  In  ques- 
tion; yet  this  Is  referred  to  in  the  same  para- 
graph with  the  restriction  which  defendant 
would  apply.  If  a  part  of  the  printed  form 
should  be  considered,  we  see  no  reason  why 
the  whole  should  not  be  given  effect  We 
are  inclined  to  the  belief  that  both  parties 
are  right  in  these  contentions,  and  that  all 
the  printed  form  should  be  rejected,  as  it 
appears  the  parties  Intended. 

Under  all  the  conditions,  it  was  proper 
for  the  plaintiff  to  show  by  parol  evidence 
tbe  circumstances  of  the  contract  of  sale, 
what  representations  tbe  defendant  made, 
what  kind  of  an  automobile  was  Intended  to 
be  purchased,  and  that  the  defendant  war- 
ranted the  car.  Ganaon  v.  Madigan,  15  Wis. 
144,  82  Am.  Dec.  666;  Smith  v.  Vose  Piano 
Co.,  194  Mass.  193,  80  N.  B.  527,  9  li.  R.  A. 
(N.  S.)  966,  120  Am.  St  Rep.  539;  Hannah 
T.  Shirley,  7  Or.  115;  RandaU  v.  Fay,  168 
Mich.  630.  123  M.  W.  674. 


In  order  for  a  writing  to  be  protected  by 
the  parol  evidence  rule,  it  must  be  tbe  final 
repository  of  the  agreement  There  must 
be  an  integration  of  the  entire  agreement 
into  the  writing;  a  writing  drawn  up  for 
some  other  purpose  than  a  final  and  complete 
repository  of  the  agreement  is  not  the  sub- 
ject of  the  parol  evidence  rule.  Wigmore  on 
Evidence,  §!  2429,  2430 ;  Cook  v.  Darling,  160 
Mich.  475,  126  N.  W.  411. 

Jones  on  the  Construction  of  Contracts,  f 
134,  states: 

"The  test  of  the  completeness  of  the  writing, 
proposed  as  a  contract,  is  the  writing  itself. 
If  this  bears  evidence  of  careful  preparation  of 
a  deUberate  regard  for  the  many  qnestioiu 
which  would  naturally  arise  ont  of  the  sabject- 
matter  of  the  contract  and  if  it  is  reasonable 
to  conclude  from  it  that  the  parties  have  there- 
in expressed  their  final  intentions  in  regard  to 
the  matters  within  the  scope  of  tfa«  writiBg,  then 
it  will  be  deemed  a  compete  and  unalterable  ex- 
position of  such  intentions.  If,  on  the  other 
hand,  the  writing  shows  its  informality  on  its 
face,  there  wiU  be  no  presumption  that  it  con- 
tains all  the  terms  of  the  contract  In  every 
case,  therefore,  the  writing  must  be  critically 
examined  in  the  light  of  its  surrounding  drciui- 
stancea,  with  a  view  of  determining  whether  it 
is  a  memorial  of  the  transaction." 

[2]  It  appears  that  this  car  was  sold  as  fit 
for  a  special  purpose  known  to  the  Aetend- 
ant  company.  There  is  therefore  an  implied 
warranty  that  the  car  was  reasonably  suit- 
able for  the  purpose  for  which  It  was  sold. 
Gold  Ridge  Mining  Co.  y.  Tallmadge,  44  Or. 
34,  74  Paa  826,  102  Am.  St  Rep.  602;  Puri- 
tan Mg.  Co.  v.  Westermlre,  47  Or.  667,  84 
Pac.  797;  Little  v.  Van  Syckle,  116  Mich. 
480,  73  N.  W.  654. 

Error  is  assigned  as  to  tbe  Instructions 
given  to  the  Jury.  They  Involve  much  tbe 
same  principles  as  the  rulings  upon  tbe  evi- 
dence. The  trial  court  charged  the  Jnry  In 
part  as  follows: 

"If  you  find  that  the  parties  stood  upon  an 
equality  of  footing,  and  Qint  the  defendant  did 
not  commit  any  fraud  or  falsely  represent  a 
material  fact,  or  that  the  plaindS  was  not  able 
by  the  exercise  of  reasonable  caution  and  vig- 
Uance  to  detect  its  falsity^  and  the  statements 
of  defendant  were  expressions  of  opinion  as  to 
value,  then  your  verdict  shall  be  for  the  defend- 
ant •  •  *  Where  a  thing  is  pecuUarly  with- 
in the  knowledge  of  one  making  a  representa- 
tion, and  tbe  one  to  whom  the  representation  is 
made  does  not  stand  on  an  equal  footing  with 
the  one  making  the  representation,  or  doea  not 
have  the  same  extent  of  knowledge  npon  the 
subject,  he  may  rdy  upon  the  statements  or  rep- 
resentations made  to  nlm  by  the  one  having  su- 
perior knowledge,  but  the  law  still  insists  that 
one  must  be  cautious  or  vigilant  in  protecting 
himself  and  in  looking  for  his  own  interest  and 
must  not  rely  too  much  upon  what  others  say 
or  represent  to  him." 

The  instructions,  as  a  whole,  fully  explain- 
ed and  properly  submitted  tbe  questlcHis  at 
issue  to  the  jury. 

We  find  no  error  in  the  record;  therefore 
tbe  judgment  of  tbe  lower  ooort  la  affirmed. 

MOORE;  G.  J.,  and  EAKIN  and  HARRIS, 
JJ.,  concnr. 
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KINGMAN  COIiONT  1KB.  CX>.  v.  PAYNE. 
(Supreme  Court  of  Or^on.    Nov.  16^  1916.) 

1.  Buxe  AND  Notes  ®=>103  —  Ibbioation 
Pro.tect— CoNTBAOr— rlnAUDUUENT  Kefbe- 
SENTAXIOKS. 

An  irrization  corporaticxi,  formed  by  own- 
ers of  arid  lands,  contracted  with  a  contractor 
to  construct  an  irri^tion  system  in  accordance 
■with  plana.  The  contractor  agreed  to  receive 
payment  In  notps  and  mortgages  given  by  the 
landowners.  A  landowner  executed  a  note  and 
DtortgMe  on  the  representation  that  55  acres 
of  her  50.12  acres  would  be  irrigated.  Under  a 
subsequent  contract  and  plans,  only  44  acres 
could  be  irrigated,  and  she  refused  to  execute 
a  new  note  and  mortgage  therefor.  The  cor- 
poration knew  of  the  l^fusal  before  any  work 
was  done  by  the  contractor  who  performed  the 
subsequent  contract.  Bcld,  that  because  of  the 
representation,  there  could  be  no  recovery  on 
the  note  and  mortgage  at  the  suit  of  the  cor- 
poration. 

[Kd.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  S§  23.3-240;  Dec.  Dig.  «=> 
103.1 

2.  CoNTBACTa  $=>25&— Ibbioation  Pbojtect— 
Abandonment. 

The  maker,  afte^  the  plan  of  the  work 
had  been  changed  without  her  consent,  and 
she  had  refused  a  request  to  execute  a  new 
note  and  mortgage,  to  conform  to  the  change, 
could  assume  an  abandonment  of  the  agreement 
as  to  her. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  {  1151;  Dec.  Dig.  «=>256.] 

S.  CONTBAOTB  4s»278  —  IbBIOATION  —  CON- 
8TBUCTI0N. 

An  irrigation  corporation  formed  by  own- 
ers of  arid  lands  contracted  with  a  contractor 
to  construct  an  irrigation  system  in  accordance 
with  plans,  indicating  that  55  acres  of  a  tract 
of  56.12  acres  of  an  owner  would  be  irrigated. 
The  owner  executed  a  note  and  mortgage  for 
her  share  of  the  cost.  Subsequently  a  new 
agreement  between  the  corporation  and  the  con- 
tactor was  made,  whereby  only  44  acres  of 
the  tract  could  be  irrigated.  The  owner  re- 
fused to  give  a  new  note  and  mortgage  pursu- 
ant to  the  new  agreement  The  contractor  con- 
structed the  system  in  accordance  with  the  new 
agreement.  The  corporation  knew  of  the  own- 
er's refusal  before  any  work  was  done.  Held, 
that  the  system  constructed  under  the  new 
agreement  was  materially  different  from  the  sys- 
tem called  for  by  the  original  agreement,  and 
the  note  and  mortgage  were  not  enforceable  at 
the  suit  of  the  corporation. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  H  1207-1213;   Dec.  Dig.  <S=>278.] 

In  Banc.  Appeal  from  Circuit  Court, 
Malheur  County;    Dalton  Biggs,  Judge. 

Suit  by  the  Kingman  Colony  Irrigation 
Company  against  Retta  Payne.  From  a 
decree  for  plaintiff  defendant  appeala  Be- 
rersed. 

Tbe  owners  of  certain  arid  lands  in  Mal- 
heur county  caused  the  creation  of  the  King- 
man Colony  Irrigation  Company,  a  private 
corporation,  for  the  purpose  of  constructing 
and  maintaining  pumping  plants  and  a 
system  of  ditches  for  the  irrigation  of  accessi- 
ble lands  owned  by  the  stockholders.  Neither 
the  plaintiff  nor  the  landowners  possessed 
sufficient  available  money  with  which  to 
undertake  the  immediate  installation  of  the 
irrigation    plant,   and  for   that   reason,   in 


August,  1911,  the  Kingman  Colony  Irrigation 
Company  entered  Into  a  contract  with  James 
A.  Green  &  Co.,  Ina,  a  corporation,  whereby 
the  latter  agreed  to  construct  the  irrigation 
system.  For  the  sake  of  brevity  the  plaintiff 
will  be  referred  to  as  the  Irrigation  Com- 
pany, and  the  James  A.  Green  &  Co.,  Inc., 
will  be  known  as  the  contractor.  The  written 
agreement  made  in  August,  1911,  provides 
that  the  contractor  shall  construct  the  irri- 
gation system  in  accordance  with  definite 
plans  and  specifications,  which  are  made  a 
part  of  the  agreement ;  the  writing  also  has 
blueprints  attached  to  It,  showing  the  lands 
to  be  served  by  the  proposed  irrigation  sys- 
tem, and  clearly  indicating  the  "approxi- 
mate location  of  ditches,  flumes  and  syphons." 
The  contractor  agreed  to  construct  the  plant 
for  $65,870,  to  be  paid  in  notes  and  mortga- 
ges which  were  to  be  accompanied  by  certif- 
icates of  the  capital  stock  of  the  Irrigation 
Company.  The  scheme  outlined  by  the  con- 
tract required  the  Irrigation  Company  to  go 
to  the  owners  of  the  lands  which  were  to  be 
irrigated  and  cause  those  persons  to  give 
notes,  secured  by  mortgages  on  the  lands 
mentioned,  the  amount  of  each  note  being 
ascertained  by  figuring  the  acreage  owned 
by  the  maker  at  the  rate  of  $25  per  acre. 
The  Irrigation  Company  agreed  to  issue  to 
each  mortgagor  a  certificate,  representing 
a  number  of  shares  of  the  capital  stock  of 
tlie  Irrigation  Company  "equal  to  the  number 
of  acres  in  the  tract  of  land  mortgaged." 
The  notes  and  mortgages,  together  with  the 
certificates  of  stodc  as  additional  security, 
were  to  be  placed  in  the  hands  of  George 
W.  Fletcher  as  trustee,  who  was  to  pay  for 
the  construction  of  the  irrigation  system  by 
delivering  to  the  contractor  $65,870  in  notes, 
together  with  the  mortgages  and  certificates 
of  stock  given  as  security  for  the  respective 
notes ;  and  any  notes,  mortgages,  and  securi- 
ties remaining  after  paying  the  contractor 
were  to  be  turned  over  to  the  Irrigation 
Company. 

The  defendant  owns  a  tract  of  land  which 
originally  embraced  60.81  acres;  but  4.69 
acres  were  appropriated  for  a  railroad  right 
of  way,  which  enters  the  premises  at  a  point 
east  of  the  center  of  the  north  line,  runs 
southerly  and  diagonally  through  the  proper- 
ty, and  so  divides  the  land  as  to  leave  two 
strips,  one  on  the  west  and  one  on  the  east 
side  of  the  railroad,  which  aggregate  56.12 
acres.  On  September  18,  1911,  the  defendant 
executed  her  promissory  note  for  $1,375, 
and  she  also  executed  notes  to  evidence  the 
interest  wlilch  was  to  become  due  on  the  prin- 
cipal note.  The  notes  were  secured  by  a 
mortgage  on  the  defendant's  land,  which  is 
described  as  "containing  fifty-five  (55)  acres 
more  or  less."  The  notes  and  the  mortgage 
were  delivered  to  the  Irrigation  Company, 
and  It  in  turn  delivered  them  to  George  W. 
Fletcher  as  trustee. 
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The  Irrigation  Company  and  the  contractor 
made  a  new  agrecmient  on  November  8,  1911, 
for  the  reason  that  It  had  been  ascertained 
that  title  had  failed  to  some  of  the  land  em- 
braced in  the  contract  of  An^st,  1911,  and 
on  that  account  it  was  not  deemed  practical 
to  complete  the  irrigation  system  as  original- 
ly planned.  The  new  contract  was  in  effect 
the  same  as  the  agreement  dated  August, 
1911,  except  that  in  the  former  two  pump- 
ing stations  with  their  connecting  ditches 
were  eliminated  and  the  contract  price  was 
reduced  to  $46,500.  While  it  preserves  the 
plan  that  had  been  devised  for  paying  the 
contractor  the  second  agreement  contain-^ 
the  following  provisions,  which  do  not  ap- 
pear in  the  first: 

"It  is  understood  and  agreed,  howevw,  that 
in  any  case  where  all  of  each  smallest  legal 
subdivision  of  the  land  covered  by  any  mort- 
gage shall  not  be  susceptible  of  irrigation  from 
the  irrigation  system  to  be  installed  unde!r  this 
contract,  in  that  event,  the  company  may  with- 
draw the  same  from  the  trustee  and  substitute 
other  mortgages  covering  the  exact  acreage  of 
such  lands  so  susceptible  of  irrigation,  after  the 
same  shall  be  determined  from  the  definite  lo- 
cation of  the  said  canals" 

— and,  referring  to  the  Issuanoe  of  the  certif- 
icates of  capital  stock,  it  Is  stipulated  that 
the— 

"certificates  shall  be  issued  by  the  Irrigation 
Company  as  soon  as  the  contractor  shall  notify 
the  company  of  the  exact  acreage  in  the  various 
tracts  or  land  susceptible  of  irrigation  from  the 
several  canals  aforesaid  according  to  the  definite 
location  thereof." 

After  making  the  second  contract  the  Irri- 
gation Company  represented  to  the  defendant 
that  it  had  been  ascertained  that  only  44 
acres  of  her  land  would  be  watered  and,  as 
substitutes  for  the  notes  and  mortgage  dat- 
ed September  18,  1911,  requested  her  to  sign 
new  notes  for  $1,100  and  to  secure  the 
paper  by  a  mortgage  on  the  44  acres  which 
were  to  be  irrigated.  The  defendant  declined 
to  execute  the  proposed  new  notes  and  mort- 
gage. In  August,  1912,  the  contractor  com- 
pleted the  irrigation  system  under  the  terms 
of  the  second  contract,  and  was  paid  in  the 
manner  provided  for  by  the  agreement,  and 
then  the  Irrigation  Company  received  from 
George  W.  Fletcher,  the  trustee,  the  notes 
and  mortgage  which  had  been  signed  by  the 
defendant  on  September  18,  1911.  At  some 
time  between  November  8,  1911,  when  the 
second  contract  was  made  with  the  contrac- 
tor, and  July  15,  1912,  certificates  represent- 
ing 441/^  shares  of  the  capital  stock  of  the 
Irrigation  Company  were  Issued  for  the  bene- 
fit of  the  defendant,  but  she  never  accepted 
them.  The  complaint  alleges  that  the  stock 
is  of  the  value  of  $25  per  share,  although 
the  certificates  of  stock,  which  are  In  evi- 
dence, recite  the  par  value  to  be  $20  per 
share  The  board  of  directors,  in  October, 
1913,  levied  an  assessment  against  the  stock 
issued  by  the  Irrigation  Company  to  defray 
the  expenses  of  operating  the  irrigating  sys- 
tem, $94.27  being  the  amount  charged  against 


the  44^  shares  which  bad  been  issued  in  ttie 
name  of  defendant. 

The  plaintiff  commenced  this  salt  on  Harcb 
5,  1914,  and  sedis  to  recover  on  the  notes 
dated  September  18,  1911.  It  is  alleged  that 
44%,  instead  of  66,  shares  of  stock  were 
Issued  for  defendant,  and  that  $262.50,  the 
value  of  10%  shares  not  issued,  should  be 
credited  on  the  principal  of  the  note,  leaving 
a  balance  of  $1,112.50,  which  is  due,  witb 
interest,  on  account  of  the  failure  of  defend- 
ant to  comply  with  the  provisions  of  the 
writing.  The  plaintiff  demands  a  judgment 
for  $1,112.50,  with  interest,  for  $94.27  to 
cover  the  assessment  against  the  stock,  and 
a  decree  foreclosing  the  mortgage  on  the  land 
and  shares  of  stock.  The  testimony  was  tak- 
en and  reported  by  a  referee.  The  decree 
was  against  the  defendant,  who  aroealed. 

W.  H.  Brooke  and  H.  W.  Swagler,  both  ot 
Ontario,  for  appellant  McCulloch  &  Wood, 
of  Ontario,  for  respondent 

HARRIS,  J.  (after  stating  the  facts  as 
above).  [1]  The  decision  of  this  controversy 
depends  largely  upon  the  conversation  and 
agreement  of  the  parties  at  the  time  the  de- 
fendant signed  the  notes  and  mortgage  on 
September  18,  1911,  The  Irrigation  Com- 
pany takes  the  position  that  the  transactloa 
was  preliminary,  and  that  the  parties  agreed 
that  the  defendant  would  execute  new  notes 
and  another  mortgage  in  lieu  of  the  ones  de- 
livered on  September  18th  if  it  should  be 
ascertained,  after  making  a  final  survey,  that 
the  Irrigable  acreage  amounted  to  less  than 
65  acres.  The  defendant  asserts  that  she 
understood  that  the  business  was  completed 
when  she  signed  and  delivered  the  papers  on 
September  ISth;  that  she  executed' the  tu- 
struments  upon  representations  made  by  tbe 
Irrigation  Company,  and  with  the  under- 
standing that  55  acres  of  her  land  would  be 
Irrigated  from  the  ditches  as  they  were  map- 
ped upon  the  blueprints;  and  that  she  was 
warranted  in  refusing  to  sign  the  new  notes 
and  mortgage.  She  also  argues  that  the 
notes  and  mortgage  sued  upon  are  ineffective 
because  the  irrigation  system  was  not  sub- 
stantially completed  as  originally  planned, 
and  for  the  further  reason  that  both  tbe 
plaintiff  and  defendant  abandoned  all  agree- 
ments appertaining  to  the  land  owned  by  the 
latter.  A.  E.  Wade  conducted  the  negotia- 
tions for  the  Irrigation  Company.  The  de- 
fendant had  purchased  the  land  In  1910 
through  Wade,  who  had  acted  as  the  agent  of 
the  owner;  and,  when  discussing  the  irriga- 
tion project  in  September,  1911,  the  defend- 
ant knew  that  he  was  familiar  with  the 
premise  because  she  had  examined  the  land 
in  company  with  him  in  1910,  when  she  pur- 
chased the  property.  An  action  for  the  con- 
demnation of  the  railroad  right  (tf  way  had 
been  terminated  only  a  few  days  before  Sep- 
tember 18, 1911,  and  for  that  reason  the  num- 
ber of  acres  was  fresh  In  the  mind  of  de- 
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fendant  Retta  Payne  testified  that  she 
knew  that  a  small  piece  In  the  northwest 
comer  could  not  be  Irrigated,  and  that  Wade 
told  her  that  it  amounted  to  about  haU  an 
acre.  The  defendant  In  not  uncertain  terms 
repeatedly  states  that  it  was  represented  to 
her  that  55  acres  of  the  land  would  be  water- 
ed. She  is  corroborated  by  the  testimony  of 
her  son,  who  says  that  Wade  told  him: 

"There  would  be  something  in  the  neighbor- 
hood of  an  acre  waste,  and  tnat  the  balance  of 
it  would  be  irrigated." 

The  attorney  who  advised  with  Mrs. 
Payne  and  as  a  notary  public  took  the  ac- 
knowledgment of  the  mortgage  confirms  the 
version  given  by  defendant  because  It  ap- 
pears from  his  testimony  that: 

"During  some  of  those  conversatious  Mr. 
Wade — I  don't  remember  the  details,  jiist  ex- 
actly how  he  stated  it,  but  be  said  somethinK 
to  the  effect  that  there  was  to  be  55  acres  of 
her  land  irrigated  at  that  time.  We  had,  of 
coarse,  discasaed  the  acreage  and  the  situation 
with  reference  to  the  railroad,  and  something 
was  said  with  reference  to  the  northwest  cor- 
ner, a  part  of  an  acre,  or  something  of  that 
kind,  that  would  not  be  irrigated,  and  it  was 
estimated  that  55  acres  would  cover  npproxi- 
matdy  the  amount  of  land  wliich  would  be  ir- 
rigated." 

Although  Wade  testified  that  he  did  not 
represent  that  the  system  which  It  was  pro- 
posed to  construct  "would  cover  all  her 
land" — ^nor  does  the  defendant  claim  that 
he  so  represented  to  her — nevertheless,  be 
could  not  positively  say  that  he  had  said 
anything  to  her  "about  afterwards  changing 
this  mortgage  and  her  notes  in  any  way" ; 
and  the  witness  further  stated:  "I  believe 
that  I  explained  that  matter  to  her;  I 
couldn't  say  absolutely."  It  Is  not  asserted 
by  any  one  that  the  representations  made  by 
plaintiff  involved  the  element  of  fraud.  The 
inquiry  is  directed  only  to  what  was  said, 
making  It  necessary  to  discover  whether  the 
plaintiff  stated  that  the  system  would  water 
65  acres.  The  position  taken  by  the  defend- 
ant is  supported  by  the  dear  preponderance 
of  the  evidence,  especially  when  it  is  re- 
membered that  she  knew  that  she  owned  56J2 
acres  of  land  and  the  mortgage  only  oalled 
for  55  acres,  as  this  circumstance  of  Itself 
Indicates  that  there  was  some  reason  for 
naming  less  than  the  entire  acreage  owned 
by  the  mortgagor. 

[I]  The  defendant  farther  contends  that 
the  .Utigating  parties  considered  that  their 
contract  had  been  abandoned.  The  evidence 
does  not  definitely  disclose  the  date  when  the 
Irrigation  Company  presented  the  new  notes 
and  mortgage  for  the  signature  of  defendant, 
although  it  was  at  some  time  after  November 
8, 1911,  when  the  second  agreement  was  made 
with  the  contractor;  and  it  occurred  before 
the  contractor  had  begun  work,  becau.se  actu- 
al construction  commenced  "in  April,  1st  of 
April — ^it  might  have  been  earlier  than  that" 
The  defendant  testified  that  she  first  learned 
of  the  second  agreement  with  the  contractor 
when  the  representative  of  the  Irrigation 


Company  presented  the  proposed  new  notes, 
and  mortgage,  and — 

"stated  to  me  that  they  wouldn't  be  able  to 
irrigate  so  many  acres  as  they  had  said,  55 
acres,  and  that  he  wanted  me  to  fill  out  these, 
make  new  arrangements  with  him." 

She  wiriied  to  inspect  the  second  agree- 
ment with  the  contractor,  and  a  copy  was 
sent  to  her.  After  examining  the  writing 
and  discovering  that  the  system  would  ac- 
commodate a  smaller  area  of  her  land  than 
at  first  planned,  she  determined  not  to  sign 
the  notes  and  mortgage.  Interviews  with 
representatives  of  the  Irrigation  Company 
ended  by  the  defendant  saying  that  she 
would  not  execute  the  new  instruments,  and 
the  plaintiff  was  made  aware  of  her  inten- 
tion before  construction  work  commenced. 
Under  these  circumstances  the  defendant  had 
a  right  to  assume  that  the  Irrigation  Com- 
pany had  abandoned  the  agreement  with  her, 
because  she  did  not  again  hear  from  the 
plaintiff  until  the  expiration  of  two  years, 
although  in  the  meantime  the  irrigation  sys- 
tem had  been  constructed,  was  being  operat- 
ed, and  an  assessment  against  the  stock  had 
been  levied  in  October,  1013. 

[3]  It  is  the  contention  of  the  Irrigation 
Company  that  the  change  in  the  agreement 
with  the  contractor  did  not  affect  the  lands 
owned  by  defendant,  and  that  for  all  prac- 
tical purposes  the  Payne  land  is  served  by 
ditches  which  were  constructed  as  originally 
planned.  One  ditch  Is  located  west  of  the 
railroad  right  of  way,  and  cuts  across  the 
northwest  comer  of  the  land  so  as  to  leave 
a  triangular  piece  of  about  12  acres  to  the 
west  of  this  ditch.  There  Is  testimony  in  be- 
half of  the  plaintiff  to  the  effect  that  one 
ditch  conies  to  the  south  line  of  the  prem- 
ises at  a  point  east  of  the  railroad.  It  is 
also  claimed  that  ditch  No.  5  is  constructed 
almost  to  the  north  line  of  the  Payne  land, 
notwithstanding  the  fact  that  witnesses  for 
the  defendant,  one  of  them  being  a  civil  en- 
gineer who  went  upon  the  land  for  the  ex- 
press purpose  of  ascertaining  and  mapping 
the  exact  conditions,  were  positive  in  their 
declarations  that  they  could  not  see  any  such 
ditch.  The  most  that  plaintiff  can  daim  for 
these  three  ditches  is  that  the  one  west  of 
the  railroad  wiU  water  37%  acres,  a  portion 
of  which  Is  east  of  the  railroad;  that  the 
ditch  coming  from  the  south  wiU  irrigate  2 
acres,  and  the  one  coming  from  the  north 
win  serve  5  acres.  It  is  conceded  that  the 
ditdi  running  across  the  northwest  corner  is 
on  a  line  the  elevation  of  which  is  above  all 
the  land  lying  east  of  that  ditch ;  but  it  also 
appears  that  it  would  be  very  expensive,  and 
therefore  not  practical,  to  carry  the  water 
over  or  under  the  right  of  way  for  use  on  the 
east  side  of  the  railroad.  The  plan  exhib- 
ited to  the  defendant  when  she  signed  the 
notes  and  mortgage  Indicated  that  ditch  No. 
5  would  enter  the  north  side  Of  the  Payne 
land  and  be  extended  almost  to  the  south 
line,  and  that  from  this  ditch  the  defendant- 
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could  irrigate  tbe  land  east  of  the  right  of 
way  without  being  compelled  to  adopt  an  ex- 
I)enslTe  system  of  syphons  for  conducting  the 
water  from  the  ditch  running  across  tbe 
northwest  corner.  The  specifications  remove 
all  doubts,  that  may  be  raised  from  a  mere 
Inspection  of  tbe  blueprints,  and  demonstrate 
that  according  to  tbe  original  contract  ditch 
No.  5  was  to  be  extended  through  the  land 
of  defendant  and  almost  to  tbe  south  line, 
for  it  is  specified  that  this  ditch  shall  be 
"one  mile"  in  length ;  and  it  appears  that  if 
the  ditch  terminated  at  the  north  line  it 
would  be  only  about  fire-eighths  of  a  mile 
long.  The  right  to  water  55  acres  of  her 
land  with  a  system  which  was  defined  and 
made  certain  and  was  to  be  furnished  by 
plaintiff  constituted  the  consideration  for  tbe 
notes  and  mortgage  signed  by  defendant 
The  system  constructed  is  materially  differ- 
ent from  the  one  promised,  and  that  material 
difference  affects  tbe  lands  of  defendant  to  a 
marked  degree;  and,  furthermore,  tbe  plant 
as  now  installed,  even  by  the  employment  of 
expensive  and  impracticable  methods,  will 
serve  only  four-fifths  of  the  acreage  agreed 
upon  when  the  notes  and  mortgage  were  sign- 
ed on  September  18,  1911.  Foeller  v.  Helntz, 
137  Wis.  169,  118  N.  W,  543,  24  L.  R.  A.  (N. 
S.)  327. 

The  Irrigation  Company  had  ample  notice, 
before  commencing  actual  construction,  that 
the  defendant  refused  to  be  bound  by  the 
second  agreement  made  with  the  contractor, 
and  it  was  not  warranted  In  proceeding  with 
the  second  contract  in  despite  of  the  objec- 
tion made  by  defendant,  so  as  to  make  her 
liable  for  something  she  not  only  did  not 
agree  to,  but  which  she  expressly  repudiated 
In  advance.  The  plaintiS  refused  to  proceed 
with  tbe  first  agreement,  while  the  defendant 
declined  to  enter  into  a  new  one.  The  con- 
tract actually  made  was  terminated  by  aban- 
donment, and  no  new  agreement  was  adx^ted 
as  a  substitute.  Davis  v.  Bronson,  2  N.  D. 
300,  50  N.  W.  836,  1©  L.  R.  A.  655,  33  Am.  St 
Rep.  783.  The  notes  and  mortgage  signed  by 
the  defendant  and  mentioned  in  the  com- 
plaint are  canceled. 

The  decree  of  the  trial  court  Is  reversed. 


PITCHER,  Finance  Com'r  of  City  and  County 

of  Denver,  etc.,  t.  ALBI  MERCANTILE 

CO.    (No.  8347.) 

(Supreme  Court  of  Colorado.     Nov.  1,  1916.) 

INTOXICATINO  LlQUOBS  ®=»69— OlUNT  OF  tH- 

CEN8E — DlSCBETIOn. 

As  the  excise  commissions  of  the  city  of 
Denver  is  invested  with  a  sound  judicial  discre- 
tion to  be  exercisod  in  granting  or  refusinR  a  li- 
cense, bis  determination  will  not  be  interfered 
with,  unless  an  abuse  appears. 

[Ed.  Note. — ^For  other  cases,  see  Intoxicating 
Uquors,  Cent  Dig.  §§  70,  73 ;  Dec.  Dig.  <S=»69.1 

En  Banc;    Error  to  District  C!ourt,  Denver 
County;  John  H.  Deoison,  Judge. 


Action  for  mandamus  by  tbe  AIbi  Mercan- 
tile Company,  to  compel  Clair  J.  Pitcher, 
Commissioner  of  Finance  of  tbe  City  and 
County  of  Denver  and  ex  offldo  Ekdse 
Commissioner,  to  issue  a  license.  From  a 
judgment  issuing  the  writ  respondoit  brings 
error.    Reversed  and  remanded. 

I.  N.  Stevens,  O.  Q.  Richmond,  and  0.  K. 
O'Byme,  all  of  Denver,  for  plaintiff  in  error. 
It.  J.  Stark,  of  Denver,  for  defendant  In  et- 
ror. 

PER  CURIAM.  Ebccept  as  tbe  ordinance 
of  the  dty  and  county  of  Denver,  No.  223 
Series  of  1913,  may  inhibit  the  issuance  of 
a  license  to  keep  a  saloon  within  a  specified 
distance  of  designated  places,  the  excise  com- 
missioner is  Invested  with  a  sound  judicial 
discreticm,  to  be  exercised  In  view  of  all  the 
facts  and  circumstances  of  each  particular 
case,  as  to  granting  or  refusing  a  license  to 
keep  a  saloon,  and  such  discretion  will  not 
be  interfered  with  unless  it  appears  It  has 
been  abused.  Muller  y.  Commissioners,  89 
N.  C.  171;  Harrison  v.  People,  222  IlL  150, 
78  N.  El  62;  Swift  v.  People,  63  la  App.  453; 
Batters  v.  Dunning,  49  Conn.  479;  Black  on 
Intoxicating  Uquors,  {  170;  23  Cyc  135.  It 
does  not  appear  from  the  facts  upon  whidi 
the  commissioner  acted  that  he  abused  his 
discretion. 

The  judgment  of  tbe  district  court  is  re- 
versed and  tbe  cause  remanded,  with  direc- 
tions to  dismiss  tbe  proceeding. 

Reversed  and  remanded,  with  dliecUona. 

WHITE)  J.,  not  parUdpatlnc. 


KENNEDY  v.  ANDERSON  et  aL 

(No.  8296w) 
(Supreme  Court  of  Colorado.     Nov.  1,  1915.) 
Justices  of  rmc  Peace  4s»183  —  Apfsai.— 
Pabties. 

Rev.  St  1908,  |  8862,  provides  that  when 
an  appeal  bond  shall  be  executed  by  one  of 
several  parties  from  the  judgment  of  a  justice 
of  the  peace,  the  clerk  of  the  county  court  shall 
issue  a  summons  against  tibe  other  parties,  re- 

Soirinf?  them  to  appear  and  abide  and  potorm 
le  judgment,  and  that  the  court  shall  have  pow- 
(tr  to  give  the  same  judgment  as  though  all  par- 
ties to  the  judgment  had  joined  in  the  appeal 
Held,  that  where  a  justice  of  the  peace  renda«d 
two  judgments,  one  for  plaintiS  against  one 
defendant  and  the  other  In  favor  of  the  other 
defendant  against  plaintiff,  and  the  defendant 
against  whom  judgment  was  rendered  alone  ap- 
pealed, the  county  court  oould  not  try  the  is- 
sue  between  plaintiff  and  the  successful  defend- 
ant, and  render  judgment  tor  plaintiff  against 
such  defendant  as  tbe  statute  applies  only  to 
appeals  by  one  of  several  parties  to  the  same 
judgm^it  and  authorizes  the  summoning  only 
of  other  parties  to  that  judgment 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  H  705-714;  Dea  Dig.  «=> 
183.] 

Error  to  County  Court,  City  and  County 
of  Denver;   W.  C.  Hood,  Judge. 
Action  by  <Mary  J.  Kennedy,  doing  business 
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as  the  Kennedy  Fundture  Company,  against 
W.  W.  Anderson  and  others.  Judgment  for 
defendants,  and  plaintiff  brings  error.  Af- 
firmed. 

William  A.  Cook,  of  Denver,  tot  plaintiff  In 
error. 

HIUa  X  The  plaintiff  in  error  bronght 
suit  before  a  justioe  of  the  peace  against  W. 
W.  Anderson  and  H.  H.  Tangemann.  Sum- 
mons was  duly  served  upon  both.  Upon  trial 
before  the  justice,  a  Judgment  was  rendered 
in  favor  of  the  plaintiff  against  the  defend- 
ant Tangemann  for  $26  and  costs.  Judgment 
was  also  rendered  against  the  plaintiff  and 
In  favor  of  the  defendant  Anderson  for  costa 
WitMn  the  time  and  in  the  manner  provided 
by  statute,  the  defendant  Tangemann  per- 
fected an  appeal  to  the  county  court  from  the 
Judgment  against  him.  Neither  the  plaintiff 
nor  the  defendant  Anderson  took  an  appeal 
from  the  judgment  against  the  plaintiff  In 
favor  of  the  defendant  Anderson.  The  plain- 
tiff caused  to  be  issued  by  the  clerk  of  the 
county  court  and  served  upon  the  defendant 
.Vnderson  a  summons  as  provided  for  in  sec- 
tion 3852,  Bevlsed  Statutes  1908,  which  re- 
quired him  to  appear  in  that  court  and  abide 
and  perform  the  judgment  of  the  court  to  be 
rendered.  In  response  to  this  summons  the 
defendant  Anderson  appeared,  and,  prior  to 
trial,  called  the  court's  attention  to  the  facts 
as  disclosed  by  the  record,  and  that  as  he 
was  not  a  party  to  the  Judgment  from  which 
the  appeal  was  taken,  and  as  no  one  who  was 
a  party  to  the  judgment  rendered  in  his  fa- 
vor bad  appealed  therefrom,  he  could  not 
be  brought  into  the  county  court  in  the  man- 
ner attempted.  The  conrt  held  that  all  par- 
ties were  before  the  county  court  the  same 
as  they  were  before  the  justice  of  the  peace, 
to  which  ruling  the  defendant  Anderson  sav- 
ed an  exception.  At  the  trial,  which  was  to 
the  court,  the  issues  were  found  in  favor  of 
the  defendant  Tangemann  against  the  plain- 
tiff, and  judgment  ordered  for  costs  and  in 
favor  of  the  plaintiff  against  the  defendant 
Anderson,  and  judgment  ordered  accordingly 
for  $25  and  costs.  Upon  motion  for  a  new 
trial  by  the  defendant  Anderson,  the  conrt 
sustained  his  original  contention,  and  held 
that  it  was  without  jurisdiction  to  try  the 
case  against  him,  evidently  upon  account  of 
the  method  by  which  it  was  attempted  to  get 
him  into  the  county  court,  when  no  appeal 
had  been  taken  by  any  party  to  the  Judgment 
of  the  justice  in  his  favor. 

The  plaintiff  brings  the  case  here  for  re- 
view, and  contends  that  section  3852,  Revised 
Statutes  1908,  is  authority  for  the  court's 
first  ruling  in  holding  that  all  parties  in  the 
justice  court  were  properly  before  the  county 
conrt,  and  that  its  subsequent  ruling  to  the 
contrary  is  reversible  error.  Had  the  Jpdg- 
ment  of  the  justicie  been  against  both  of  the 
defendants  far  any  part  of  the  amount 
claimed,  th»e  would  be  no  question  concern- 
ing the  correctness  of  this  contention,  end  the 


Illinois  cases  cited  would  then  be  In  point, 
as  well  as  some  of  our  own  (which  counsel 
says  squint  at  this  conclusion).  But  we  do 
not  have  such  a  case  under  consideration.  To 
the  contrary,  we  have  two  Judgments,  one 
for  the  plaintiff  against  one  defendant,  and 
one  against  the  plaintiff  In  favor  of  the 
other  defendant.  From  this  latter  the  plain- 
tiff has  not  seen  fit  to  appeal,  yet  seeks  to 
have  a  trial  de  novo  in  the  county  court  of 
the  same  issue  Involved  therein  against  the 
defendant  Anderson  without  appealing  there- 
from. In  the  absence  of  statutory  authority, 
this  cannot  be  dona  Section  3862,  Revised 
Statutes  1808,  reads: 

"When,  an  appeal  bond  shall  be  executed  by 
one  of  several  parties,  from  the  judgment  of  a 
justice  of  the  peace,  the  clerk  of  the  county 
court  shall  issue  a  summons  against  the  other 
parties,  notifying  them  of  the  appeal  in  the 
suid  county  court,  and  requiring  them  to  appear, 
and  abide  and  perform  the  judgment  of  the 
court  in  the  premises,  which  summons  shall  be 
served  as  other  process  issued  in  appeal  cases; 
and  in  case  such  summons  shall  be  returned  that 
parties  are  not  found,  the  cause  shall  at  the 
first  term  of  the  conrt  be  continued,  but  at  the 
second  term  shall  be  tried.  The  court  shall  have 
power  to  give  the  same  judgment  in  the  appeals 
taken  under  the  preceding  sections,  as  though 
all  the  parties  to  the  judgment  had  joined  in 
the  appeal." 

It  will  be  observed  that  this  section  says, 
when  an  appeal  bond  shall  be  executed  by 
one  of  several  parties  from  the  judgment  of 
the  justice,  the  clerk  shall  Issue  a  summons 
against  .the  other  parties,  etc.  This  unques- 
tionably means  by  one  of  several  parties  to 
the  judgment,  and,  also,  the  words  "the  clerk 
of  the  county  court  shall  issue  a  summons 
against  the  other  parties"  mean  other  par- 
ties to  the  judgment.  If  there  is  any  am- 
biguity concerning  it  in  this  portion  of  the 
section.  It  is  made  clear  by  the  concluding 
paragraph  which  reads: 

'The  court  shall  have  power  to  give  the  same 
judgment  in  the  appealB  taken  under  the  pre- 
ceding sectionsi  as  though  all  the  parties  to  the 
judgment  had  joined  m  the  appeal." 

It  will  thus  be  observed  that  this  conclud- 
ing paragraph,  which  vests  the  power  In  the 
county  court  to  render  judgment  on  appeal, 
limits  it  to  those  who  ^ere  parties  to  the 
judgment  in  the  Justice  court  Uad  it  said, 
"parties  to  the  action,"  then  a  different  rule 
might  prevail. 

Counsel  for  plaintiff  In  error  advises  ua 
(which  is  correct)  that  this  section  was  cop- 
ied from  the  Illinois  statute,  for  which  rea- 
son he  claims  that  cases  cited  from  that 
state,  where  parties  to  the  judgment  were 
involved,  should  be  followed.  We  think  they 
are  not  applicable;  but,  had  be  looked  at 
Fabbrl  v.  Cunlo,  1  HI.  App.  240,  he  would 
have  found  this  section  under  consideration, 
where,  as  here,  the  justice  had  rendered  judg- 
ment against  the  plaintiff  in  favor  of  one  of 
the  defendants,  and  In  favor  of  the  plaintiff 
against  the  other  defendant  In  commenting, 
the  court  said: 

"Tinder  this  section  it  was  necessary  to  brin; 
before  the  circuit  court  only  the  persons  who 
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were  the  parties  to  the  Jndgment  appealed  from. 
While  it  is  true  that  both  Charles  and  Sarah 
Fabbri  were  sued,  the  judgment  from  which  the 
appeal  was  taken  was  rendered  against  Charles 
alone.  The  other  defendant  had  established  her 
defense,  and  a  separate  judgment  was  rendered 
in  her  favor  against  appellee.  She  was  not, 
within  the  meaning  of  the  statute  above  quoted, 
a  party  to  the  judgment  ajcainst  her  coilefend- 
ant  For  all  the  purposes  of  the  appeal  she  was 
to  bo  treated  the  same  as  though  she  had  never 
been  joined  in  the  suit.  The  object  of  the  stat- 
ute is  to  provide,  in  oases  whore  one  of  several 
joint  parties  to  a  judgment  appoals,  for  bring- 
ing before  the  court  the  other  joint  parties,  so 
that  upon  trial  a  proper  judgment  may  be  ren- 
dered against  them  aU.  Where,  however,  upon 
a  trial  before  a  justice  of  the  peace,  part  of 
the  defendants  succeed  in  establishing  their  de- 
fense, and  judgment  is  rendered  against  the 
remaining  defendants  alone,  the  defendants 
against  whom  judgment  is  rendered  cannot,  by 
appealing,  subject  their  codefendants  who  have 
successfully  defended  to  a  retrial  of  the  suit." 

We  think  this  reasoning  applicable  here, 
«nd  If  a  codefendant  cannot  do  bo,  certainly 
the  plalnbUr,  without  furnishing  the  neces- 
sary bond,  etc.,  cannot  do  so.  In  such  cas- 
es, the  statute  means,  If  the  plaintiff  wishes 
a  trial  de  novo  in  the  connty  court  against 
the  defendant  who  secured  a  judgment 
against  her  In  the  Justice  court,  that  some 
one  who  is  a  party  to  that  judgment  must 
perfect  an  appeal  therefrom  in  the  manner 
provided  by  statute. 

The  judgment  Is  affirmed. 

Affirmed- 

6ABBBRT,  O.  J.,  and  TELLER,  J.,  concur. 


BURKHOIiDER  ▼.  PEOPLE  ex  rd.  NAZA- 

RENE  et  aL    (No.  8514.) 
(Supreme  Court  of  Colorado.    Nov.  1,  1915.) 

•Quo  Warbanto  «=5>63  —  Costs  —  Statdtobi 

Pbovisions. 

Costs  are  not  taxable  against  relator  in 
quo  warranto  in  the  absence  of  a  rule  of  court 
or  statute  authorizing  costs. 

[Ed.  Note.— For  other  cases,  see  Quo  Wat*- 
rknto.  Cent  Dig.  S  74;   Dec.  Dig.  <S=>63.] 

En  banc.  Quo  Warranto  by  the  People,  by 
Samuel  W.  Johnson,  District  Attorney  of 
First  Judicial  District,  on  the  relation  of 
Peter  Nazarene  and  others,  against  J.  A. 
Burkholder.  Motion  for  ezecutioa  against 
relators  for  costs.    Denied. 

Clyde  O.  Epperson,  of  Denver,  for  plain- 
tiff in  error.  Mr.  I.  B.  Melville,  of  Denver, 
for  defendants  la  error. 

PER  CURIAM.  Unless  the  statute  so 
provides,  a  respondent  cannot  recover  costs 
of  a  relator  In  a  quo  warranto  case.  Costs 
are  distinctively  a  creature  of  statute,  and 
where  no  provision  Is  thereby  made  for  costs, 
none  can  be  recovered.  The  common  law  re- 
specting costs  In  quo  warranto  has  no  appli- 
cation with  us,  since  we  have  undertaken 
to  provide  by  statute  under  what  circum- 
stances and  in  what  cases  costs  are  recover- 
able.    Finding  no  statute,  either  special  or 


general,  or  a  rule  of  court,  nnder  which 
costs  are  taxable  against  the  relator  in  a 
quo  warranto  case,  we  are  forced  to  the 
conclusion  that  the  motion  for  execution 
against  the  relators  herein  must  be  denied; 
and  It  is  so  ordered. 

It  appearing  from  the  record  that  Judg- 
ment for  costs  has  been  improvldently  entered 
against  relators,  the  same  is  hereby  annul- 
led and  set  aside  as  contrary  to  law  and  un- 
warranted. 


CITY  OF  GOLDFIELD  v.  GOLDEN  (JYOLB 

MINING  CO.    (So.  7922.) 
(Supreme  Court  of  Colorado.     Nov.  1,  1915.) 

1.  Statutes  «=>97— Special  Laws— Stbeetb 
— V.vCATioN— Deu;gation   of  Power. 

Notwithstanding  Const  art  5,  t  25,  pro- 
viding that  the  Ueneral  AsaemUy  sbaU  not  pass 
local  or  special  laws  vacating  roads  or  streets, 
the  ijower  to  vacate  streets  may  be  delegated  to 
municipal  corporations. 

[Ed.  Note.— For  other  cases,  see  Statntea, 
Cent  Dig.  H  108,  lOQ;  Dec.  Dig.  «=>97.] 

2.  MUKIOIPAI.  CoBPOBATions  «=»C57— Stseets 
—Vacation— Abbixbabt  Exbbcisb  ow  Pow- 
xa. 

The  power  to  vacate  streets,  delegated  to 
nmnicipal  corporations,  cannot  be  erernsed 
arbitrarily,  and  without  regard  to  the  rights 
and  necessities  of  the  pubUc. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  722,  844,  1429, 
1496;    Dec.  Dig.  «8=»657.] 

S.  MuNiciPAX  Cokpobations  i3=657— Streets 
— Vaoatiow-— Statotobv  Provisions. 
Kev.  St  ISOS,  {  6521,  provides  that  the 
owners  of  all  the  lots  within  any  block  in  any 
city,  town,  or  village  or  the  town  site  thereof 
or  any  lands  platted  and  subdivided  into  town 
lots,  may,  by  deed,  vacate  the  alley  contained 
within  snch  Mock,  and  that  the  owners  of  all 
tho  lands  within  any  town  site  or  lands  laid 
out  as  a  town  site,  or  any  addition  to,  or  sub- 
division of,  any  city  or  town,  or  any  part 
thereof  condsting  of  not  less  tiian  four  adja- 
cent blocks,  may,  by  deed,  vacate  all  that  part 
of  the  streets  and  alleys  wholly  indnded  withbi 
such  town,  city,  etc.,  or  which  lie  wholly  with- 
in the  exterior  lines  of  snch  blocks.  Held,  that 
the  General  Assembly  had  no  authority  to  con- 
fer upon  private  inoividlials  the  poiwer  to  ar- 
bitrarily vacate  a  street  without  regard  to  the 
intorcst  and  convenience  of  the  punie  or  the 
rights  of  the  city,  and  a  deed  by  fee  owners  of 
four  adjacent  blocks,  attempting;  to  vacate  one 
of  the  principal  streets  of  a  city,  the  use  of 
which  was  necessary  for  the  convenience  of  the 
public  and  under  the  surface  of  which  the  dty 
had  laid  and  maintained  a  water  main  used  for 
supplying  the  inhabitants  with  water,  was  a 
nullity. 

[Ed.  Note.- For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  722,  844,  1429, 
1496:    Dec.  Dig.  «=»657.] 

En  Banc.  Error  to  District  Court,  Teller 
(bounty ;  W.  S.  Morris,  Judge. 

StUt  by  the  City  of  Goldfleld  against  the 
Golden  Cycle  Mining  (Company.  Judgment 
for  defendant,  and  plaintiff  brings  error.  Re- 
versed and  remanded. 

The  dty  of  Goldfleld  brought  an  action 
against  the  Golden  Cycle  Mining  Company 
to   restrain   the    defendant   from   dumping 
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rock  apon  designated  streets  within  the  mn- 
nlclpallty,  and  to  desist  from  so  conducting 
Its  mining  operations  as  to  injure  the  water 
pipe  lines  of  the  dty,  and  for  damages.  It 
Is  not  necessary  to  set  out  the  allegations  of 
the  complaint  or  other  pleadings  In  the  case, 
am  the  cause  was  tried  upon  an  agreed  state- 
ment of  facts,  from  which  It  appears,  so  far 
afl  material  to  consider,  that  plaintiff  iB  a' 
municipal  corporation;  that  within  its  cor- 
porate  limits  are  legally  dedicated,  platted, 
and  maintained  public  streets,  designated  as 
Main  street,  EHgbth  street,  and  Harrison  av- 
enue; that  defendant  is  a  corporation  car- 
rying on  mining  operations,  and  in  so  doing 
caused  rock  to  be  dumped  on  its  own  prop- 
erty ;  that  the  dump  Increased  until  It  grad- 
ually approached  the  Une  of  Harrison  avenue 
and  Blghth  street,  and  at  the  time  the  action 
was  commenced  had  covered  Main  street  at 
one  point  for  about  26  feet,  and  that  If  the 
operations  of  the  company  continued  at  the 
rate  and  in  the* manner  previously,  pursued, 
the  streets  would  be  entirely  covered  by  the 
dump  at  the  point  adjacent  thereto ;  tbat  the 
dty  Is  the  owner  of  a  munldpaJ  water  plant, 
and  for  several  years  had  maintained  a  wv 
ter  main  beneath  and  througii  the  center  of 
Main  street,  passing  the  point  of  the  mining 
company's  dump;  that  the  water  main  Is 
used  by  the  city  for  supplying  its  inhabitants 
with  water;  that  Main  street  is  one  of  the 
principal  streets  in  the  city,  and  la  utilized 
as  a  part  of  the  main  road  leading  to  points 
north  and  south  of  the  city,  and  that  prior  to 
the  commencement  of  the  action  the  city  had 
maintained  that  street  and  the  water  main 
beneath  Its  surface  by  the  exi>endlture  of 
money  derived  from  municipal  taxation ;  and 
that  the  streets  above  named  were  dedicated 
subsequent  to  1889.  It  was  also  stipulated 
that  the  city  and  the  mining  company  en- 
deavored to  adjust  their  differences  regard- 
ing the  use  of  the  streets  by  the  company  for 
dumping  purposes,  the  details  of  which  it  Is 
not  necessary  to  state,  as  they  are  not  ma- 
terial to  any  question  Involved;  that  these 
negotiations  were  abandoned,  and  tn  Sep- 
tember, 1911,  the  owners  of  four  blocks  ad- 
jacent to  each  other  In  the  city,  the  defend- 
ant mining  company  being  one  of  such  own- 
ers, executed  and  recorded  a  deed  of  vacation 
of  the  streets  and  alleys  Included  within  the 
exterior  lines  of  these  blocks,  which  deed 
purported  to  vacate  that  portion  of  Main 
street  involved;  that  this  deed  was  execut- 
ed by  virtue  of  the  provisions  of  section  6521, 
Revised  Statutes  of  1908,  and  an  act  of  the 
Legislature  found  in  Laws  of  1909,  p.  609; 
that  subsequent  to  the  execution  and  record- 
ing of  this  deed  the  grantors  therein  granted 
permission  to  the  company  to  extend  its 
dumps  upon  and  across  that  part  of  Main 
street  desl^ated  In  the  deed  upon  which  the 
company  had  dumped  rock,  and  that  by  vir- 
tue thereof  It  is  the  Intention  of  the  defend- 
ant, in  the  exerdse  of  Its  claimed  rights 
thereunder  and  the  permission  of  the  parties 
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thereto,  to  continue  to  dump  upon  tbat  por- 
tion of  Main  street  embraced  within  the  deed, 
unless  it  should  be  determined  that  the  c<ni- 
pany  is  without  right  to  do  so.  Upon  these 
facts  judgment  was  rendered  for  the  defend- 
ant company,  and  the  dty  brings  the  case 
here  on  error.  Section  6521  of  the  Revised 
Statutes  of  1908,  whidi  was  passed  in  1889, 
Is  as  follows: 

"Any  person  or  persons  being  the  sole  owners 
of  all  the  lota  contained  within  any  Uock  in 
any  city,  town  or  village  or  the  town  site 
thereof,  or  any  lands  platted  and  subdivided 
into  town  lots,  may,  by  deed  duly  acknowledged 
and  recorded  in  the  office  of  the  recorder  of  th« 
county  within  which  such  premiBes  are  situated, 
vacate  the  alley  contained  with  (within)  such 
block;  and  any  person  or  persons  being  the 
sole  owners  of  ail  the  lands  included  within  any 
town  site,  or  lands  laid  out  as  a  town  site,  or 
any  addition  to  or  subdivision  of  any  cii7 
or  town,  or  any  part  of  such  dty.  town,  town 
site,  addition  or  Bubdlvigion,  consisting  of  not 
less  than  four  blocks  adjaceot  to  eadi  other,  may, 
by  like  deed,  vacate  all  that  part  of  Uie  streets 
and  alleys  which  are  wholly  included  within 
such  town,  dty,  town  site,  addition  or  subdivi- 
sion, or  which  lie  wholly  within  the  exterior 
tines  of  such  blocks.  This  act  shall  apply  to 
all  dties  and  towns,  whether  incorporated  under 
the  general  law  or  any  special  act 

The  section  preceding,  which  is  a  part  at 
the  same  act.  Is  as  follows: 

"Whenever  any  street  or  alley  designated  on 
the  plat  of  any  dty  or  town,  or  any  lands  laid 
out  as  the  site  of  a  dty,  town  or  villa£&  and 
whether  the  same  be  within  the  limits  of  any 
munidpol  corporation  or  not,  shall  be  vacated, 
the  fee  of  the  lands  Induded  within  such 
street  or  alley,  or  so  much  thereof  as  may  be 
vacated,  and  all  right,  title  and  interest  of  the 
state,  or  the  inhabitants  thereof,  or  such  munic- 
ipal corporation,  ^all  be  deemed  and  taken  to 
vest  in  the  proprietors  of  the  abutting  lots  and 
parts  of  lots,  each  abutting  owner  taking  to 
the  center  of  the  street  or  alley." 

The  act  mentioned  in  the  stipulated  facts 
as  having  been  passed  in  1909  Is  substantial- 
ly a  re-enactment  of  the  act  of  1889.  What- 
ever changes  were  thereby  made  in  the  act 
of  1889  are  not  material  to  any  question  we 
are  called  upon  to  determine. 

W.  M.  Alter,  of  Cripple  Creek,  and  Ed- 
ward 3.  Boughton,  of  Penver,  for  plaintiff  in 
error.  Dines,  Dines  &  Holme,  of  Denver,  and 
H.  McGarry,  of  Colorado  Springs,  for  defend- 
ant in  error. 

OABBERT,  C.  J.  (after  statii^  the  facts 
as  above).  [1-3]  The  Constitution  inhibits 
the  General  Assembly  from  passing  laws  va- 
cating streets.  Section  25,  art  5.  The  pow- 
er to  vacate  streets  may,  however,  be  dele- 
gated to  munldpal  corporations,  but  this 
power  cannot  be  exerdsed  arbitrarily  and 
without  regard  to  the  rights  and  necessities 
of  the  public.  Whltsett  v.  Union  D.  &  R.  Co., 
10  Colo.  243,  15  Pac.  339.  The  acts  of  the 
General  Assembly  under  which  the  vacation 
deed  was  executed  permit  a  street  to  be 
arbitrarily  vacated  by  private  parties  with- 
out regard  to  the  Interest  or  convenience  of 
the  public  or  of  individual  righta  Public 
streets  are  for  the  use  of  the  public,  and  If 

officials  of  a  munldpal  corporatioii 
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virtue  of  their  control  over  streets  hare  the 
power  to  determine  when  they  may  be  va-i 
cated  without  injury  to  the  public,  cannot 
exercise  this  power  In  an  arbitrary  manner, 
It  follows  as  of  course  that  the  General  As- 
sembly is  without  authority  to  confer  upon 
private  Individuals  the  power  to  arbitrarily 
vacate  a  street.  The  facts  of  this  case  dem- 
onstrate the  necessity  for  this  conclusion. 
Main  street  is  one  of  the  principal  streets  of 
the  city.  Its  use  is  necessary  for  the  con- 
venience of  the  public.  Underneath  the  sur- 
face of  that  portion  of  it  embraced  within 
the  vacation  deed  the  city  has  laid  and  main- 
tained a  water  main,  which  Is  used  for  sup- 
plying the  inhabitants  of  the  city  with  wa- 
ter. If  the  deed  is  valid,  the  dty  may  be 
greatly  hindered  in  repairing  or  maintain- 
ing the  water  main  Included  in  the  part  of 
Main  street  attempted  to  be  vacated,  or  may 
be  compelled  to  c<mstruct  such  part  of  the 
main  through  other  territory.  In  other 
words,  tf  the  vacation  deed  Is  upheld,  a  part 
of  Main  street  Is  arbitrarily  vacated  without 
regard  to  the  Interest  and  convenience  of  the 
public  or  the  rights  of  the  dty.  In  our  opin- 
ion, private  Individuals  cannot  be  clothed 
with  authority  to  exercise  such  an  arbitrary 
power,  and  the  vacation  deed  Is  therefore  a 
nullity. 

The  judgment  of  the  district  court  Is  re- 
versed, and  the  cause  remanded,  for  further 
proceedings  In  harmony  with  the  views  ex- 
pressed in  this  opinion. 

Judgment  reversed. 

SCOTT,  J.,  not  participating. 


DENVER  &  I.  RT.  CO.  v.  BEER.     (No.  8226.) 

(Supreme  Court  of  Colorado.     July  5,  1915. 

Rehearing  Denied  Nov.  1,  1915.) 

1.  RAII.BOADS  <S=>415— Operation— Cars  Re- 

QUIBED  OF  MOTOBMAN. 

A  motormnn,  operating  an  interurban  car 
on  a  track  in  a  deep  cut,  anutting  off  the  view 
until  after  the  car  bas  passed  through  the  cut 
at  a  point  about  1,200  feet  from  a  highway 
'Crossing  the  track  at  a  point  about  250  feet 
from  a  steam  railroad  crossing,  must  keep  a 
lookout  when  emerging  from  the  cut,  and  is 
presumed  to  see  an  apparent  danger  at  that 
time ;  and  where  he  does  not  see  such  danger 
there  is  liability  to  the  same  extent  as  though 
he  had  seen  it,  and  where  he  sees  danger,  or  by 
the  exercise  of  care  could  have  seen  it,  and 
by  the  exercise  of  ordinary  care  could  have  stop- 
ped his  car  to  avoid  an  accident,  the  company 
is  Uable. 

[Ed.   Note.— For  other  cases,   see  Railroads, 
Cent.  Dig.  Sj  1476-1482 ;    Dec.  Dig.  <S=>415.] 

2.  Evidence  €=>471— Statement  of  Facts— 
Opinion  Evidence. 

The.  testimony  of  a  witness  that  be  had  seen 
interurban  cars  running  at  the  usual  speed 
stop  within  a  specified  distance,  and  that  this 
had  occurred  within  his  knowledge  while  cars 
were  proceeding  up  or  down  grade,  and  had  oc- 
curred when  he  had  flagged  cars  at  a  flag  sta- 
tion, was  competent  as  testimony  of  facts. 

[Ed.    Note. — For    other    cases,    see    Evidence, 
Cent.  Dig.  f§  2149-2185;   Dec.  Dig.  <S=»471.] 


3.  Evidence  <g=»474  —  Opinion  Evidince— 
Speed  of  Cabs. 

One  who  has  observed  cars  running  and  has 
an  opinion  as  to  the  speed  of  a  car  at  a  partic- 
ular time,  is  competent  to  testify  as  to  the  speed. 
[Ed.    Note. — For   other   cases,    see   B!v)den(», 
Cent  Dig.  §§  2196-2219;   Dec  Dig.  <^94T4.] 

4.  Railboads  «=3446  —  Accidents  at  Cboss- 

INOB — NEOUQENOE — CONTRIBUTOBY      NEGU- 

oence — Question  fob  Juet. 

In  an  action  against  an  interurban  rail- 
way company  for  killing  animals  at  a  Idghway 
crossing,  questions  of  negligence  and  contriba- 
tory  negligence  held  properly  submitted  to  the 
jury. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  §§  1027-1641 ;   Dec  Dig.  «=»446.1 

5.  Railkoads  «=»419 — Opebahon— Cabb  R«- 

QUIBED. 

A  motorman,  who  observed,  or  who  by  rea- 
sonable care  could  have  observed,  that  cattie 
were  driven  along  a  highway  approaching  the 
track  at  a  highway  crossing,  with  the  purpose  of 
crossing  the  track,  must  check  the  speed  of  hit 
car  to  avoid  injury  to  the  cattle 

[Ed.  Note. — For  other'  cases,  see  Railroads, 
Cent  Dig.  U  14S9-1500 ;   Dec  Dig.  <S=>419.] 

Error  to  Boulder  County  Court;  B.  J. 
Ingram,  Judge. 

Action  by  Bernard  Beer  against  the  Den- 
ver ic  Interurban  Railway  Company.  There 
was  a  Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirtned. 

E.  B.  Whltted  and  T.  M.  Stuart,  Jr.,  both 
of  Denver,  for  plaintiff  in  error.  O.  A.  Johi- 
Bon,  of  Boulder,  for  defendant  in  error. 

SCOTT,  J.  The  defendant  in  error  recover- 
ed Judgment  against  the  plaintiff  In  error 
In  the  county  court  of  Boulder  county,  in 
the  sum  of  $160,  as  damages  for  the  alleged 
negligent  killing  of  four  cattle.  The  acci- 
dent occurred  near  what  is  known  as  Louis- 
ville Junction,  and  at  a  point  where  the  pub- 
lic highway  crosses  defendant's  track.  The 
plaintiff  below  had  employed  James  and  Wil- 
liam Burke  to  drive  about  70  head  of  cattle 
from  Denver  to  his  farm  in  Boulder  county. 
The  Burkes  were  farmers  and  stockmen  of 
exx>erience,  and  the  defendant's  railroad 
track  ran  through  at  least  one.  If  not  both, 
farms,  with  a  station  named  Burke  located 
on  one  of  these  farm  a  Both  had  so  resided 
for  many  years,  and  were  acquainted  with 
the  railroad  and  its  operation,  and  in  a  gen- 
eral way  with  its  time  schedule.  The  Bnrke 
station  is  located  between  Louisville  Junc- 
tion and  Boulder.  The  testimony  shows  that 
the  Colorado  &  Southern  Railroad  tracks 
cross  the  public  highway  at  a  point  about 
250  feet  from  the  crossing  of  defendant's 
track  toward  Denver. 

[1]  Following  the  highway  there  is  a  down 
grade  from  the  Colorado  &  Southern  cross- 
ing to  where  the  highway  crosses  defendant's 
track,  the  latter  being  slightly  elevated  from 
a  point  on  either  side  of  the  crossing.  When 
the  Burkes,  driving  the  cattle,  approached 
the  Colorado  &  Southern  track,  there  was  a 
freight  train  standing  thereon,  and  the  cattle 
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were  stoi^ed  Bntll  this  train  had  moved 
away,  when  they  proceeded  In  the  direction 
of  the  croB&lng  of  defendant's  track.  From 
this  crossing,  and  in  the  direction  from  which 
the  electric  car  which  collided  with  the  cat- 
tle was  approaching,  there  is  a  deep  cat, 
making  it  Impossible  to  observe  objects  on 
the  crossing  nntll  the  car  passes  through 
the  cut  at  a  point  estimated  to  be  from  1,200 
to  1,400  feet  from  the  point  where  the  pub- 
lic road  crosses  the  track.  Prior  to  reach- 
ing defendcuit's  track,  the  Burkes  had  sepa- 
rated the  cattle  into  two  bunches  of  about 
equal  nnml>er.  William,  having  charge  of 
the  leading  bunch,  was  riding  directly  be- 
hind the  cattle.  James  was  in  charge  of  the 
remainder  of  the  cattle  and  Immediately  be- 
hind them.  The  two  men  were  about  150 
or  200  feet  from  each  other.  The  cattle 
struck  by  the  car  were  of  those  in  advance, 
and  In  charge  of  William  Burke.  Both  men 
testify  that  th^  hurried  in  an  effort  to  get 
the  cattle  across  defendant's  trade  They 
listened,  but  did  not  hear  the  approaching 
car.  Jamea  saw  the  car  just  as  It  was  emerg- 
ing from  the  cut,  and  at  once  called  to  his 
brother,  who  Immediately  rode  upon  the 
track  and  made  an  effort  to  separate  the  cat- 
tle and  to  drive  them  from  the  track  on  either 
side.  As  he  rode  upon  the  track,  he  signal- 
ed the  car  repeatedly,  and  at  the  same  time 
continued  his  effort  to  get  the  cattle  off  the 
trade.  He  says  that,  so  mounted  upon  his 
horse,  he  remained  on  the  track  until  the  car 
was  within  about  10  feet  of  him.  There  Is  a 
plain  view  of  the  crossing  and  of  the  Colorado 
&  Sonthem  crossing,  and  the  roadway  between 
them,  at  least  from  the  point  where  the  car 
emerged  from  the  cut  So  that  at  that  time 
the  cattle  being  driven  by  both  men  must 
have  been  in  plain  view  of  the  motorman. 
At  the  time  the  car  emerged  from  the  cnt, 
according  to  the  testimony  of  both  men, 
some  of  the  cattle  were  crossing  the  track, 
and  the  remainder  were  scattered  back  as 
far  as  the  Colorado  ft  Southern  crossing  at 
least,  and  all  being  driven  rapidly  along  the 
highway. 

When  we  consider  the  fact  of  the  deep  cut 
which  obscured  the  view  of  the  motorman 
until  he  emerged  therefrom,  together  with 
his  knowledge  of  the  highway  crossing,  both 
the  track  of  the  defendant  and  the  Colorado 
&  Southern  In  such  dose  proximity,  and  the 
comparatively  short  distance  from  the  end  of 
the  cut  to  the  highway  crossing,  there  re- 
mains no  question  as  to  the  duty  of  the 
motorman  to  keep  a  sharp  lookout  when 
emerging  from  the  cut.  He  must  be  presum- 
ed to  have  seen  the  apparent  danger  at  that 
time.  If  he  did  not  see  such  danger  when 
be  could  have  seen  it,  the  defendant  Is  liable 
to  the  same  extent  as  though  he  had  seen  it. 
Then,  if  he  did  see  the  danger,  or  If  by  the 
exercise  of  ordinary  care  could  have  seen 
it,  and  If  by  the  exercise  of  ordinary  care 
he  could  have  stopped  his  car  in  time  to 


have  avoided  the  acddent,  the  defendant  Is 
Uable. 

[2]  The  distance  from  the  wagon  road 
crossing  to  the  near  end  of  the  cut  is  esti- 
mated by  the  number  of  poles  carrying  the 
electric  wire.  The  testimony  shows  that 
there  were  at  least  12  of  these,  and  that 
they  are  at  least  100  feet  apart,  making  the 
distance  about  1,200  feet.  The  testimony  of 
the  plaintiff  is  that  the  car  was  running  at 
about  30  miles  an  hour  and  was  running 
slightly  downgrade.  The  witness  William 
Burke,  who  was  on  the  track,  testified  that 
the  car  did  not  slacken  its  speed  until  with- 
in about  30  feet  of  the  crossing ;  that  he  had 
seen  the  same  kind  of  car,  running  at  the 
usual  speed  on  defendant's  line,  stop  with- 
in a  distance  of  three  or  four  poles,  or  .300 
to  400  feet;  that  this  had  occurred  within 
his  knowledge  while  the  car  was  proceeding 
upgrade  and  downgrade;  that  It  bad  occur- 
red when  he  had  flagged  the  car  at  the 
Burke  station,  which  is  only  a  flag  station; 
and  that  It  had  been  stopped  w^ithln  that  dis- 
tance at  the  time'  of  an  accident  wherein  a 
man  was  struck  and  killed,  and  at  which 
time  the  witness  was  a  passenger  on  the  car. 

Upon  the  theory  that  the  latter  testimony 
was  not  admissible,  in  that  the  witness  was 
not  competent  to  testify  In  that  respect,  the 
defendant  moved  a  nonsuit  at  the  dose  of 
the  plaintiff's  testimony,  which  motion  was 
by  the  court  "overruled,  and  which  ruling 
is  assigned  as  error.  The  witness  was  not 
called  upon  to  testify  as  to  a  theory,  or  to 
offer  an  opinion  as  to  the  distance  In  which 
such  a  car,  at  the  usual  rate  of  speed  at 
which  It  was  at  the  time  rimuing,  could  be 
stopped.  His  testimony  was  as  to  a  fact; 
that  It  had  been  so  stopped  at  different  times, 
both  in  time  of  emergency  and  in  the  ab- 
sence of  emergency.  The  jury  had  a  right 
to  assume  from  this  state  of  facts,  in  the  ab- 
sence of  evidence  to  the  contrary,  that  If  the 
car  had  been  stopped  repeatedly  within  a 
given  distance,  and  under  similar  conditions, 
It  could  have  been  stopped  with  proper  effort 
In  this  case.  As  a  rule,  theories  and  opin- 
ions must  give  way  in  the  presence  of  un- 
disputed facts  to  the  C(mtrary. 

[3]  The  testimony  of  the  Burkes  as  to  the 
speed  of  the  train  was  competent.  In  Nich- 
ols V.  C  B.  &  Q.  R.  B.  Co.,  44  Colo.  501,  98 
Pac.  808,  it  was  said  that  any  person  of 
sound  mind  and  Judgment,  who  has  observ- 
ed trains  running  and  has  an  opinion  there- 
on, based  upon  seeing  the  train  at  tlie  time  In 
question,  is  a  competent  witness  upon  the 
speed;  the  Jury  being  the  Judge  of  the 
weight  to  be  attached  to  the  testimony  of  the 
witness. 

[4]  The  two  Burkes  were  experienced  farm- 
ers and  cattlemen,  having  been  engaged  in 
that  business  for  more  than  30  years  in 
Boulder  county,  and  had  driven  cattle  over 
the  game  road,  and  the  court  cannot  say  from 
the  testimony,  which  was  the  only  tesUmo&y  i 
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,  offered  in  Oie  main  case,  that  as  a  matter  at 
law  they  were  guilty  of  negligence,  or  that, 
even  as  a  matter  of  fact,  they  did  not,  under 
all  the  drcumstanoea,  act  with  reasonable 
prudence  and  care.  It  was  proper,  under  the 
drcumstances,  that  the  question  of  negli- 
gence and  contributory  negligence  should 
have  been  Bubmltted  to  the  Jury. 

The  motorman  testified  In  substance  as  fol- 
lows: 

"I  think  the  car  was  going  about  45  miles  an 
hour;  that  is  about  the  customary  speed  along 
there.  At  the  crossings,  if  there  is  nothing  in 
sight,  we  keep  up  the  same  rate  of  speed.  I 
did  not  observe  how  far  I  could  see  the  Colo- 
rado ft  Southern  crossing,  but  yon  can  see  that 
Suite  a  long  ways  back.  I  did  not  see  the  cat- 
le  coming  down  over  the  Colorado  &  Southern 
crossing  toward  the  OenTer  &  Internrban  cross- 
ing and  the  Colorado  ft  Southern  crossing  until 
I  got  within  about  1,000  feet  of  the  crossing. 
The  cattle  were  then  huddled  between  the  tracks 
as  near  as  I  can  remember ;  if  any  of  the  cattle 
had  crossed  the  track  I  didn't  see  them.  I 
should  judge  there  were  45  or  60  cattle  between 
the  tracks.  I  did  not  see  any  one  on  the  Den-* 
ver  &  Interurban  tracks  until  I  was  dangerous- 
ly close  to  the  road,  about  200  or  300  6et.  I 
would  swear  I  saw  but  one' man;  he  was  evi< 
dently  trying  to  Iceep  the  stock  back  from  the 
track.  I  don't  remember  seeing  any  signal  at 
all,  but  I  saw  a  man.  l%ere  was  a  good  deal 
of  taming  around  there  just  at  that  time,  cattle 
and  one  thing  and  another.  I  couldn't  truth- 
fully soy  whether  the  man  was  on  a  horse  or 
not  The  first  time  I  saw  a  man  was  when  I 
was  200  or  300  feet  from  the  crossing;  that 
was  not  the  first  time  I  saw  the  cattle.' 

It  Will  be  observed  that  the  witness  says 
he  could  see  the  Colorado  ft  Southern  cross- 
ing a  long  way  back.  If  this  be  true,  it  is 
difficult  to  understand  why  he  did  not  see 
the  cattle  being  driven  along  the  road  at 
that  point  before  the  car  altered  the  cat, 
and  have  thns  apprehended  the  danger. 

The  motorman  further  testified  substan- 
tially as  follows: 

"When  I  first  discovered  the  cattle  danger- 
ously close,  the  first  thing  I  did  was  to  apply 
the  emergency  brakes  and  also  the  sand.  I  did 
this  almost  instantly  when  I  saw  the  cattle.  I 
was  1,000  feet  away  when  I  applied  emergency 
brakes  and  released  sand.  It  was  not  possible 
for  me  to  dp  anything  more  to  stop  the  car  in 
time  to  avoid  the  accident  I  should  say  my 
car  was  moving  at  about  45  miles  an  hour  when 
I  applied  the  air  and  emergency  and  released 
the  sand.  When  I  ran  into  the  stock  I  should 
say  the  car  was  running  about  6  or  8  miles  an 
hour.  Ihe  car  moved  about  150  feet  beyond  the 
crossing  before  stopping.  The  condition  of  the 
air  brakes  on  the  car  was  good.  My  air  imme- 
diately took  effect  upon  the  wheels.  There  was 
nothing  at  all  the  matter  with  any  of  the  air 
brake  appliances.  I  have  been  a  motorman 
since  the  10th  day  of  July,  1908.  I  have  had 
experience  in  estimating  and  actual  attempts  in 
stopping  one  of  the  Denver  ft  Interurban  cars. 
I  would  say  that  it  would  take  at  least  1^200  or 
1,400  feet  to  stop  one  of  these  cars,  going  at 
approximately  40  miles  an  hour  downgrade,  aft- 
er the  air  had  been  placed  in  emergency  and 
the  sand  released.  I  was  keeping  a  vigilant 
lookout  prior  to  this  accident  I  was  looking  as 
far  as  it  was  possible  to  see  ahead  along  the 
track.  I  don't  think  it  would  have  been  possible 
for  me  to  have  seen  any  object  on  or  near  this 
crossing  prior  to  the  time  that  I  did  see  it  It 
was  impossible  for  me  to  have  done  anything  to 
stop  the  car  other  than  what  I  did." 


His  testimony  aa  to  the  distance  at  which 
one  of  defendant's  cars  may  be  eboppei  is 
corroborated  by  another  emirioy^  of  tlie  com- 
pany; so  that  there  appears  in  the  reconl, 
witnesses  testifying  from  personal  observa- 
tion upon  this  point,  those  for  the  plaintiff 
fixing  the  distance  at  from  300  to  400  feet, 
and  those  for  the  defendant  fixing  the  dis- 
tance at  from  1,200  to  1,400  feet  This  mat- 
ter became  an  Important  factor  in  the  case, 
and  it  was  a  question  of  fact  clearly  for  the 
Jury  to  determine.  Twelve  hundred  feet  is 
but  little  short  of  a  quarter  of  a  mile,  and 
1,400  fact  is  a  little  more  than  a  quarter  of  a 
mile. 

To  sajr  that  the  defoidant  cannot  stop  one 
of  its  electric  passenger  cara  running  at  its 
nsnal  speed,  in  an  emergency,  in  less  than  a 
quarter  of  a  mUe,  is  somewhat  startling  to 
the  average  mind,  and  the  Jury  had  the  right 
to  w^h  this  confilcttng  testimony  in  the 
light  of  their  experience.  If  the  testimony 
of  defendant  be  true,  as  to  the  distance  in 
which  a  car  may  be  stopped,  it  suggests  the 
qnestlon  of  negligence  upon  the  part  of  de- 
fendant, in  fixing  its  schedule  at  45  oilles 
an  hour  in  running  through  a  cut,  opening  so 
close  to  a  public  crossing,  that  its  cars  may 
not  be  stopped  in  an  emergency  before  reach- 
ing the  crossing.  The  defendant  offered  tes- 
timony to  show  that  such  was  Its  schedule 
at  the  particular  point  The  court  permitted 
the  Jury  to  examine  the  premises  and  the  lo- 
cality where  the  accident  occurred,  and  they 
were  thus  able  to  better  weigh  the  tes- 
timony as  to  distance  and  other  physical  con- 
ditions. 

[C]  Oonnael  for  defendant  contend  that  the 
motorman  or  engineer  of  a  train  is  not  un- 
der duty  to  even  check  his  speed  merely  be- 
cause cattle  are  seen  near  a  highway  cross- 
ing, and  cite  Chicago  Co.  v.  Church,  49  Colo. 
S;S2,  114  Pac.  299.  Bat  the  circumstances 
of  that  case  were  entirely  different  from  the 
case  at  bar,  and  the  court  limited  the  role 
to  the  facts  stated,  and  qualified  It  by  the  ez- 
cqition: 

"Unless  the  animals  are  already  in  danger,  or 
are  likely  to  presently  go  upon  the  crossing,  and 
the  engineer  sees,  or  by  reasonable  circumspec- 
tion could  see,  such  probability  of  danzer,  is 
time  to  avoid  doing  injury  to  the  animals. 

There  the  cattle  bad  simply  wandered 
away  from  an  Inclosure.  Here  the  cattle 
were  being  driven  along  the  highway,  Strang 
out  for  a  distance  of  from  200  to  SCO  feet, 
approaching  the  track  at  the  crossing,  with 
the  plain  purpose  of  crossing  the  track,  all 
of  which  might  have  been  easily  observed  by 
one  who  could  or  did  see  them.  There  the 
court  said: 

"So  far  as  plaintiff's  evidence  indicates,  ^* 
cattle  may  have  been  standing  perfectly  stiU, 
facing  a  direction  opposite  from  the  track,  in 
close  proximity  thereto,  yet  in  no  apparent  dio- 
ger,  and  to  have  suddenly  come  upon  the  cross- 
ing at  a  time  when  It  was  impcnaible  for  the 
defendant,  exercising  the  greatest  care,  to  aToid 
tile  eolUsion." 
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The  doctrine  of  that  case  clearly  supports 
the  view  expressed  in  the  present  one.  In 
this  case  the  court  very  properly  inatructed 
the  jury  upon  that  point  as  follows: 

"You  are  inatructed  that  the  defendant  is  un- 
der no  duty  to  stop  its  cars  merely  because  ani- 
mals are  near  its  tracks,  even  though  at  a  high- 
way crossing,  and  the  fact  that  stock  is  stand- 
ing  near  sudi  crossing  does  not  require  the  mo- 
torman  to  check  the  speed  of  his  car,  unless 
there  is  something  to  mdicate  that  the  stock 
may  go  upon  the  track.  Therefore,  unless  you 
find  from  a  preponderance  of  the  evidence  that 
plaintiff's  stock  was  upon  the  track,  or  so  dose 
thereto  that  it  would  presently  likely  be  on  said 
track  and  in  a  position  of  danger,  and  unless 
you  further  find  that  the  motorman  had  notice 
thereof,  or  by  the  exercise  of  reasonable  dili- 
gence would  have  been  advised  thereof,  for  a 
sufficient  length  of  time  before  the  accident  to 
have  avoided  it  by  the  exercise  of  reasonable 
care,  then  the  plaintiff  cannot  recover,  and  your 
verdict  shaU  be  for  the  defendant." 

The  judgment  Is  affirmed. 

GABBEBT,  a  J.,  and  GARRiaUES,  J., 
concur. 


DENVER  OITT  TRAMWAY  CO.  v.  BRIER. 

(No.  8176.) 

(Supreme  C!ourt  of  Colorado.    Nov.  1,  1015.) 

New  Tbiai.  «=»105— Newlt  Dtscovbked  Evi- 
dence—  Pebjttbt  or  Witness  or  SxiccEas- 
FCL  Pabtt. 

In  an  action  against  a  street  railway  com- 
pany for  the  wrongful  epection  of  a  passenger, 
the  passenger  and  two  witnesses,  S.  and  Z.,' tes- 
tified to  the  ejection.  The  conductor  and  T.  and 
L..  testified  that  neither  S.  nor  Z.  was  on  the 
car  at  the  time.  Affidavits  in  support  of  motion 
for  new  trial  after  verdict  for  plaintiff  showed 
admissions  by  witness  S.  indicating  a  conspir- 
acy between  him  and  plaintiff  to  procure  perjur^ 
ed  testimony  to  be  given  by  8.  for  a  money  con- 
ctderation.  Held,  that  newly  discovered  testi- 
mony required  the  granting  of  a  new  trial 

[Ed.  Note.— For  other  oases,  see  New  Trial, 
Cent.  Dig.  §8  1S3,  221-223,  22^;  Dec.  Dig.  «=» 
105.] 

Error  to  District  Ooxat,  City  and  County 
of  Denver;    John  A.  Perry,  Judge 

Action  by  Morris  Brier  against  the  Denver 
City  Tramway  Company.  There  was  a  judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   iReveraed  and  remanded. 

Gerald  Hughes  and  Howard  S.  Robertson, 
both  of  Denver  (Frederick  P.  Smith,  of  Den- 
ver, of  counsel),  for  plaintiff  in  error.  Wil- 
lis Stidger  and  J.  M.  Lawrence,  both  of  Den- 
ver (S.  D.  Crump  and  H.  C.  Allen,  both  of 
Denver,  of  counsel),  for  defendant  In  error. 

HII<Ii,  J.  The  defendant  in  error  (here- 
after called  the  "plaintiff")  secured  a  Judg- 
ment against  the  plaintiff  In  error,  a  street 
railway  company  operating  in  Denver  (here- 
after called  the  "defendant")  for  $1,857.50 
damages  for  Injuries  alleged  to  have  been 
sustained  by  him  upon  account,  as  be  claims, 
without  Just  cause,  excuse,  or  provocation,  of 
bis  being  unlawfully  struck,  beaten,  and  for- 
cibly and  violently  ejected  from  one  of  tbe 
defendant's  cars  while  lawfully  thereon,  by 


one  of  the  defendant's  employes,  namely,  the 
conductor  in  charge  of  the  car. 

In  its  motion  for  a  new  trial,  the  com- 
pany set  forth  newly  discovered  evidence. 
This  consists  of  the  aflldavits  of  two  peiv 
sons  to  the  effect  that  one  Jacob  Schwartz, 
who  had  testified  that  he  was  on  the  car  at 
the  time  of  the  alleged  altercation,  etc.,  and 
who  gave  a  detailed  version  thereof,  had,  in 
substance,  stated  to  thera  that  he  was  not 
on  the  car  at  the  time,  but  that  he  had  been 
offered  and  expected  to  receive  remunera- 
tion for  testifying;  that  the  case  was  a 
frame-up  In  the  nature  of  a  conspiracy,  etc., 
to  mulch  tbe  company  in  damages.  One  of 
these  affiants  states  that  he  has  known 
Schwartz  for  three  years;  that,  when  talk- 
ing to  him  about  working  for  him  after 
Schwartz  had  made  him  a  good  offer,  much 
better  than  he  was  tben  getting  for  cleaning 
windows  (which  business  Schwartz  was  en- 
gaged In) ,  Schwartz  replied  he  would  tell  him 
a  secret,  viz.,  that  he  was  going  to  be  a 
witness  in  a  case  against  the  car  company, 
and  that  he  (Schwartz)  was  going  to  have 
some  money  from  the  man  who  had  a  case 
against  the  car  company;  that  as  soon  as 
this  man  won  tlmt  case  against  the  company 
he  (Schwartz)  would  have  $300  sure;  that 
he  Airtber  stated  that  he  (Schwartz)  was  not 
on  the  car  in  question,  but  that  that  would 
make  no  difference,  he  would  get  the  money 
anyway.  The  affiant  further  stated  that  be 
did  not  know  the  man  who  had  the  case 
against  the  car  company,  but  that  Schwartz 
stated  that  this  man  was  a  shoemaker.  The 
other  affiant  states  that  he  has  known 
Schwartz  for  seven  or  eight  years ;  that 
when  he  was  riding  on  a  Larimer  street  car 
on  his  way  home  he  met  Schwartz,  who  was 
on  the  car  when  affiant  got  on  at  Fourteenth 
and  Lawrence ;  that  they  sat  together;  that 
he  asked  Schwartz  where  he  was  going  over 
this  way,  in  view  of  the  fact  that  affiant 
knew  Schwartz  did  not  live  on  Colfax ;  that 
Schwartz  replied,  in  substance,  that  he  was 
going  over  to  see  a  party  to  get  some  money  • 
for  being  a  witness;  that  a  little  later,  dur- 
ing the  conversation,  Schwartz  stated.  In 
substance,  that  a  fellow  did  not  need  to  clean 
windows  when  he  could  make  $150  a  day. 
Affiant  stated  that  the  impression  given  Um 
was  that  Schwartz  was  going  to  get  $150  for 
being  a  witness  In  some  case ;  that  Schwartz 
stated  that  he  was  going  to  get  off  at  Irving 
street;  tliat  he  did  not  tell  him  what  case 
he  was  a  witness  in,  and  affiant  did  not 
ask  bim. 

In  considering  these  affidavits,  it  is  proper 
to  note  that  tbe  plaintiff  testified  he  was  a 
shoemaker,  and  that  affidavits  filed  by  bim 
In  resisting  tbe  motion  for  a  new  tiial  dis- 
close that  he  was  then  Uvlng  upon  Irving 
street,  next  door  to  No.  1579.  It  was  shown 
by  the  defendant  that  these  alleged  state- 
ments of  Schwartz  were  discovered  by  it 
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since  the  trial  and  were  mich  that  tbey  could 
not  bave  been  dlscoTered  or  procured  by  it, 
prior  to  or  during  the  trial,  by  the  exercise 
of  reasonable  diligence,  etc.  The  defendant 
filed  counter  affidavits,  Including  one  from 
the  witness  Schwartz,  which  denied  the  mak- 
ing of  these  statements,  etc.  In  denying  the 
motion  for  a  new  trial  the  Judge,  among 
other  things,  said  that  the  plalntUTs  testi- 
mony Is  fully  corroborated  by  a  Mr. 
Schwartz  and  a  Mr.  Zimmerman,  but  that 
defendant's  conductor  testified  posltlTely, 
which  was  corroborated  by  a  young  lady 
passenger  and  her  escort,  that  neither 
Schwartz  nor  Zimmerman  was  on  the  car  at 
all ;  that  the  plaintiff  did  not  claim  to  have 
seen  either  Schwartz  or  Zimmerman,  and 
Zimmerman  did  not  claim  to  recognize  any 
of  the  defendant's  witnesses;  that  Ixtth 
Schwartz  and  Zimmerman  admit  that  tbey 
bad  never  met  each  other  until  that  day; 
that  they  were  then  unacquainted  with  the 
plaintiff,  and  did  not  meet  him  until  long 
afterwards ;  that  all- of  the  witnesses,  exc^t 
Schwartz  and  Zimmerman,  agree  that  the 
day  was  exceedingly  cold,  that  there  was 
snow  on  the  ground,  and  that  the  conductor 
was  busily  engaged  in  cleaning  the  ice  and 
snow  off  of  the  steps,  etc.;  that  the  court, 
for  its  own  satisfaction,  bad  obtained  from 
the  weather  bureau  a  report  (which  he  caus- 
ed to  be  filed  in  the  case),  which  disclosed 
that  snow  had  fallen  from  early  In  the  morn- 
ing until  11  a.  m.,  2%  inches,  and  that  at  the 
time  of  the  alleged  altercation,  viz.,  6  p.  m., 
this  snow  was  still  on  the  ground;  tliat  the 
thermometer  stood  at  one  degree  B^hrenhelt, 
and  there  was  a  wind  blowing  at  the  rate  of 
seven  miles  per  hour;  that,  nevertheless,  nei- 
ther Schwartz  nor  Zimmerman  seemed  to 
have  noticed  this  remarkable  phenomenon 
of  an  arctic  day  so  early  in  the  year,  viz., 
November  11,  1911.  The  Judge  further  said 
that  he  was  quite  dissatisfied  with  the  rer^ 
diet;  that  he  would  have  found  for  the  de- 
fendant on  the  ground  that  the  plaintiff  bad 
most  egreglously  failed  to  sustain  the  bur- 
den of  proof,  but  it  was  a  Jury  who  were 
called  upon  to  try  the  case,  they  were  the 
Judges  of  the  facts;  that  there  was  abund- 
ant evidence  on  the  part  of  the  plaintiff  to 
Justify  their  findings,  If  the  evidence  was 
true,  that  the  Jury  appeared  to  have  believed 
it  was  true;  hence  the  court  felt  it  would 
be  evading  the  province  of  the  Jury  if  it 
were  to  set  the  verdict  aside  for  the  alleged 
reason  that  it  was  contrary  to  the  evidence. 
The  Judge  stated  further  that  he  felt  called 
upon  to  advise  the  district  attorney,  which 
he  had  done,  etc.,  that  perjury  had  been  com- 
mitted, requesting  that  official  to  submit  the 
matter  to  a  grand  Jury  for  Investigation. 

When  the  entire  comments  of  the  Judge 
are  considered,  no  other  conclusion  can  be 
reached  than  that.  In  his  opinion,  the  per- 
jured testimony  consisted  In  that  given  by 
the  witness  Schwartz,  if  not  also  that  of  the 


witness  Zimmerman;  but  It  Is  unnecessary 
to  determine  whether,  upon  account  of  the 
court's  viewB  disclosed  by  these  declarations, 
a  new  trial  should  have  been  granted  for 
this  reason;  for,  as  we  view  it,  a  new  trial 
should  have  been  allowed  upon  the  showing 
made  concerning  newly  discovered  evidence, 
when  considered  in  connection  with  the  rec- 
ord as  It  then  stood,  including  the  Judge's 
opinion  concerning  it.  'Tls  true,  as  the  trial 
court  says,  the  showing  made  was  both  im- 
peaching and  cumulative,  and  possibly  upon 
these  grounds  might  be  held  insufficient; 
but  it  goes  farther  than  that,  and  if  true  Is 
to  the  effect  that  a  conspiracy  existed  be- 
tween the  witness  and  the  plaintiff,  and  that 
upon  account  of  such  an  arrangement,  not 
only  was  the  testimony  of  the  witness  false 
and  known  to  be  so  by  the  plaintiff,  but  he 
(the  plaintiff)  was  to  pay  a  consideration  to 
the  witness  for  it  The  conspiraoy  and  pay- 
ment for  perjured  testimony  touched  a  new 
matter  which  bad  not  been  gone  into,  and, 
if  true,  the  defendant  had  the  right,  if  it 
could,  to  bave  these  facts  disclosed  to  the 
Jury,  including  the  testimony  of  witnesses 
that  Schwartz  had  made  statements  to  this 
effect,  upon  laying  the  proper  foundation 
therefor.  In  this  respect  it  was  not  that 
class  of  testimony  that  could  bave  been 
anticipated  by  the  defendant  so  that  it 
could  have  been  prepared  to  meet  it  at  the 
time.  The  record  discloses  that  there  were 
only  six  persona  testifying  who  claimed 
to  be  upon  the  car  at  the  time;  for  the 
plaintiff,  the  witnesses  Schwartz  and  Zim- 
merman and  himself;  fOr  the  defendant, 
Charles  E.  Clark,  Its  conductor,  a  Miss 
Thompson,  and  a  Mr.  E.  W.  Low.  The  lat- 
ter three's  testimony  Is  to  the  effect  that 
neither  Schwartz  nor  Zimmerman  was  on  the 
car  at  the  time.  It  will  thus  be  seen  that 
the  conflict  in  the  testimony  cannot  be  recon- 
ciled. In  the  circumstances  of  this  case  and 
in  view  of  the  statements  of  the  trial  Judge, 
it  is  quite  likely  that  this  newly  discovered 
testimony  might  be  a  controlling  factor  and 
is  such  as  will  probably  change  the  result 
or  make  the  same  result  doubtful  upon  a  new 
trlal.  For  these  reasons,  the  motion  should 
have  been  sustained.  The  following  cases, 
in  prindple,  sustain  this  conclusion:  C,  S. 
^  I.  Ry.  Co.  T.  Fogelaong,  42  Colo.  841,  94 
Pac.  356;  WeUs  Fargo  &  Co.  v.  Gunn,  33 
Colo.  217,  79  Pac.  1029;  Daniels  v.  Stock, 
23  Colo.  App.  529,  130  Pac.  1031 ;  LoweU  v. 
Hessey,  46  Colo.  517,  105  Paa  870;  Beats 
v.  Cone,  27  Colo.  478,  «2  Paa  948,  83  Am.  St 
Rep.  92;  Shanahan  v.  I<>ltman,  154  App. 
Dlv.  809,  139  N.  T.  Supp.  409;  Nugait  v. 
MetropoUtan  St  Ry.  Co.,  46  AiqE>-  Dlv.  106, 
61  N.  T.  Supp.  476 ;  Louisville  Bolt  &  Iron 
Co.  V,  Hart  122  Ky.  731,  92  S.  W.  951 ;  Ben- 
nett T.  Riley,  82  App.  Dlv.  689,  81  N.  Y.  Supp. 
882;  Standard  Investment  Co.  t.  Hoyt  I'M 
Mo.  124,  63  S.  W.  1093 ;  M.,  K.  &  T.  Ry.  Co. 
Y.  Clark,  35  Tex.  Civ.  App.  189,  78  S.  W.  82T; 
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SnUiTan  y.  C,  B.  I.  &  P.  Ry.  Co.,  119  Iowa, 
464,  03  N.  W.  367;  Murray  v.  Weber,  92 
Iowa,  757, 60  N.  W.  492. 

Assignmenta  are  urged  ooncemlng  the 
pleadings  as  well  aa  the  tnstructiona ;  the 
former  can  be  amended  as  the  parties  may 
be  advised.  The  alleged  errors,  If  errors, 
pertaining  to  the  latter,  may  be  eliminated 
upon  a  second  trial. 

The  Judgment  is  reversed,  and  the  cause 
remanded  for  a  new  trial  in  harmony  with 
the  views  herein  expressed. 

Reversed. 

GABBEBT,  0.  J.,  and  TELUEB,  J.,  con- 
cui. 


DENVBB  DBT  GOODS  CO.  v.  JESTER. 

(Na  8872.) 

(Supreme  Court  of  Colorado.     Nov.  1,  1915.) 

1.  HnasANn  and  Wns  «s»19— NEOEssABin 

«>B  WiFB— LlABIUTT  or  UXIBBAMD. 

Where  a  husband  and  wife  live  apart  be- 
cause of  her  offenses  entitling  the  husband  to  a 
divorce,  her  contracts  for  necessaries  are  not 
binding  on  him. 

[Bid.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  TAf.  ii  109, 121-138,  142, 146.  322 ; 
Dec.  Dig.  «=9l9.] 

2.  Appeal  and  Bbbob  «=»1032— Burden  to 
Show  Brbor— Affibmance  of  Judgment. 

A  plaintiff  in  error  has  the  burden  of  show- 
ing reversible  error,  and,  when  he  fails  to  do  so, 
the  jud^ent  will  be  amrmed. 

[Ed.  Mote.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  4047-4051 ;  Dec.  Dig.  <@=> 
1032.1 


Error  to  County  Court,  Caty  and  County 
of  Denver;   William  O.  Hood,  Jr.,  Judge. 

Action  by  the  Denver  Dry  Goods  Com- 
pany against  M.  H.  Jester.  There  was  a 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Affirmed. 

Everett  Owens  and  George  B.  Struby,  both 
of  Denver,  for  plaintiff  in  error.  McKnlght 
&  Henry  and  O.  A.  Ferguson,  all  of  Denver, 
for  defendant  In  error. 

WHITE,  J.  The  question  involved  in  this 
action  is  whether  the  Denver  Dry  Goods 
Company,  plaintiff  in  error,  may  recover  of 
M.  H.  Jester,  the  defendant  In  error,  the 
value  of  certain  goods  which  It  sold  to  his 
wife  without  his  knowledge  or  consent,  and 
while  the  Jesters  were  living  separate  and 
apart  Plaintiff  in  error  claims  that  when 
the  goods  were  sold  the  Jesters  were  living 
apart  by  mutual  consent,  and  that  such  goods 
were  necessaries  within  the  meaning  of  the 
law,  and  that  the  husband  had  failed  to  sup- 
ply bis  wife  with  the  same  or  make  any  pro- 
vision for  her  support  The  defendant  In 
error  contends  that  the  goods  were  not  nec- 
essaries, and  that  the  living  apart  was  not 
by  mutual  consent,  but  because  the  wife  was 
guilty  of  violation  of  her  marital  duties  and 
obligations,  entitling  the  husband  to  a  di- 


vorce, and  for  which  he  was,  at  the  time 
the  goods  were  sold,  prosecuting  a  cause  of 
action  which  subsequently  resulted  in  a  de- 
cree in  his  favor. 

[1]  As  the  Jesters  were  not  living  togeth- 
er as  a  family  in  fact,  at  the  time  the  goods 
were  sold,  it  is  conceded  that  the  statute 
(section  3021,  Rev.  Stat  1908)  relative  to 
family  expenses  has  no  application.  Oilman 
V.  Matthews  et  aL,  20  Colo.  App.  170,  179, 
77  Pac.  366.  This  is  also  true  as  to  the  stat- 
ute on  the  subject  of  alimony,  etc.,  and  the 
power  of  the  courts  In  that  regard.  The  con- 
troversy is  therefore  controlled  by  the  prin- 
ciples of  the  common  law.  The  cause  was 
tried  to  the  court  without  a  Jury,  and  Judg- 
ment entered  in  favor  of  defendant  In  er- 
ror. Neither  speclnl  findings  of  fact  nor  dec- 
larations of  law  were  made,  and  an  exami- 
nation of  the  evidence  fails  to  show  that  the 
court  had  an  erroneous  conception  of  the 
law  or  that  the  Judgment  Is  wrong.  On  the 
contrary,  there  Is  a  fair  quantum  of  prop- 
er evidence  to  warrant  the  conclusion  that 
Mrs.  Jester  was  guilty  of  offenses  against 
the  marital  relation  that  entitled  her  hus- 
band to  a  divorce,  and  that  this  was  the 
effective  cause  of  their  living  apart  when  the 
goods  In  question  were  purchased.  The  du- 
ties of  the  wife,  as  wife,  form  the  considera- 
tion for  the  husband's  IJabllity  for  her  main- 
tenance. If  she  Is  guilty  of  offenses  against 
the  marital  relation  that  entitle  the  husband 
to  a  divorce,  and  by  reason  thereof  they  do 
not  live  together,  her  contracts  for  necessa- 
ries will  not  bind  the  unoffending  husband. 
Sawyer  v.  Richards,  65  N.  H.  18.5,  23  Atl. 
160 ;  Cromwell  v.  Benjamin,  41  Barb.  (N.  Y.) 
558;  Brown  v.  Mudgett,  40  Vt  68;  21  Cya 
p.  1223. 

[2]  The  burden  is  upon  plaintiff  in  error 
to  show  reversible  error,  and,  having  failed 
in  that  regard,  the  Judgment  is  affirmed. 

Judgment  affirmed. 

GABBERT,  a  J.,  and  BAII.,EY,  J^  con- 
car. 


CARBON  COUNTl  ailKEP  &  CATTLE  CO. 

V.  BOARD  OP  COM'RS  OF  ROUTT 

COUNTI.     (No.  8123.) 

(Supreme  C3ourt  of  Colorado.     Nov.  1,  1915.) 

Taxation  <3=>42  —  Unifobmitt  of  Taxis— 
What  Constitutes. 

Rev.  St.  1908,  §  5608,  declares  that,  ex- 
cept  as  otherwise  pirovided,  personal  property 
shall  be  listed  and  UHScssed  m  the  county  wliere 
it  shall  be  on  tlie  1st  day  of  April  of  the  tlien 
current  year.  Section  5763  declares  that  when 
live  stock  is  driven  into  any  county  for  the  pur- 
pose of  grazing  thci-eiu  at  any  time  during  the 
year  it  shall  be  liable  to  be  assessed  for  all 
taxes  leviable,  the  same  as  if  it  bad  been  in 
the  county  at  the  time  of  the  annual  assessment 
Const  art.  10,  §  3,  requires  unifoi-mity  of  tax- 
ation. Held  that,  as  the  Cunstitution  implied- 
ly requires  equality  in  the  burden  of  taxation, 
section  5763  is  invalid,  as  applying  to  certain 
classes  of  animals,  and  taxes  cannot  under  it 
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be  assessed  against  abe«p  driven  Into  the  state 
in  July  for  a  few  months  grazing. 

[Ed.  Note. — For  other  cases,  see  Tazati<», 
Cent  Dig.  §g  90-96;   Dec.  Dig.  «=>42.] 

Ete  Banc.  E>nor  to  District  Ooart,  Rontt 
County;  John  T.  Shumate,  Judge. 

Action  by  the  Carbon  County  Sheep  ft 
Cattle  Company  against  the  Board  of  Coun- 
ty Commiasicmers  of  Routt  County.  There 
was  a  Judgment  for  defendant,  and  plaintiff 
.brings  error.    Reversed. 

George  B.  Brimmer,  of  Rawlins,  Wyo.,  and 
L.  B.  Armstrong,  of  Rock  Springs,  Wyo., 
for  plaintiff  In  error.  Edwin  H.  Park,  of 
Denver,  for  defendant  in  error. 

BAILBY,  J.  The  Carbon  County  She^ 
&  Cattle  Company,  a  Wyoming  corporation, 
brought  Its  action  in  the  District  Court  of 
Boutt  County,  against  the  Board  of  Coun- 
ty Commissioners,  to  recover  taxes  assessed 
on  certain  sheep  owned  by  it,  for  the  years 
1908  and  1910,  respectively,  and  paid  under 
protest  upon  distraint  of  the  property.  The 
northern  boundary  line  of  Colorado  Is,  at  the 
point  la  question,  the  northern  boundary  line 
of  the  Routt  National  Forest,  Routt  County 
being  situate  in  ttie  northwestern  comer  of 
this  state  and  adjacent  to  Wyoming.  The 
plaintiff  had  driven  these  sheep  from  the  lat- 
ter state  xtpoa  the  National  Forest  in  Routt 
County  for  grazing  purposes  from  July  1st 
to  September  30th  of  each  year,  where  they 
were  assessed  by  the  county  anthorltlea. 
Judgment  was  against  the  plaintiff  below, 
which  it  brings  here  for  review  on  error. 

Section  S608,  Revised  Statutes  1908,  is  as 
follows: 

"Except  as  otherwise  provided  herein,  p«rson- 
al  property  sbaU  be  listed  and  assessted  in  the 
county  where  it  shall  be  on  the  first  day  of 
April  in  the  then  current  year." 

That  part  of  section  6763,  R.  S.  1908,  un- 
der which  the  tax  was  levied  In  this  case, 
reads: 

"When  any  live  stock  is  driven  into  a  ooont? 
for  the  psrpose  of  grazing  therein,  at  any  time 
in  any  year,  it  shall  be  liable  to  be  assessed 
for  aU  taxes  leviable  in  that  county  for  that 
year,  the  same  as  if  it  had  been  in  the  county 
at  the  time  of  the  annnal  assessment,  and  it 
shall  be  lawful  for  the  county  assessor  In  each 
county  of  the  state  of  Colorado,  to  assess  cattle, 
she^  and  horses,  as  of  any  date  such  assessor 
may  desire,  providing  that  the  same  shall  be 
asmssed  as  d  some  day  between  the  first  day 
of  January  and  the  thirty-first  day  of  Decem- 
ber in  eadi  year.    •    •    •^'    Laws  1902,  p.  150. 

To  reach  a  conclusion  it  is  only  necessary 
to  determine  the  validity  of  that  part  of  sec- 
tion 676S  quoted  above.  It  deals  with  live 
stock  not  taxable  as  personal  property  in  a 
county  on  the  1st  day  of  April  of  the  current 
year  under  section  6608,  sapra.  The  provi- 
sion in  question  imposes  a  tax  on  live  stock 
driven  Into  a  county  for  grazing  purposes, 
except  when  such  live  stock  consists  of  cat- 
tle, sheep  or  horses,  wUlcb  are  declared  tax- 
able wlthoat  retetanoe  to  the  parpose  for 


which  brought  in,  and  by  necessary  implica- 
tion relieves  from  taxation  for  the  current 
year  all  live  stock,  with  the  exception  noted, 
brought  into  a  county  for  other  than  graz- 
ing purposes,  and  as  well  all  other  personal 
property  brought  tn,  whoi  not  taxable  as 
personal  property  therein  on  April  1st  under 
section  6608,  aapm.  This  follows  because 
there  is  no  general  statute  making  all  per- 
sonal property  brought  into  a  county,  not 
therein  on  April  1st,  liable  to  taxation  for 
the  current  year.  A  statute  wbidi  thus  dis- 
criminates is  clearly  obnoxious  to  section  3, 
article  10,  of  the  Constitution,  requiring 
uniformity  in  taxation,  whidi  Implies  equali- 
ty in  the  burden  of  taxation. 

The  case  of  County  Oommissloners  v.  Wil- 
son, 16  Colo.  00,  24  Pac.  663,  involved  the 
validity  of  taxes  assessed  upon  cattle  and 
horses  shipped  into  this  state  from  K<iiig»i<> 
in  September,  1884.  Section  22  of  the  rev- 
enue statute  (Oen.  St  1883,  |  2833)  them  in 
effect  provided  t2iat: 

"All  personal  property  dioll  be  listed  in  the 
county  where  it  shall  be  on  the  first  day  of 
May  of  the  then  current  year." 

And  section  23  (sec.  2834) : 

"When  any  stock  is  driven  into  a  county  for 
the  purpose  of  grazing  therein,  at  any  time  pre- 
vious to  the  last  day  of  December  in  any  year, 
it  shall  bo  liable  to  be  assessed  for  all  taxes 
leviable  in  that  county  for  that  year,  the  same 
as  if  it  had  been  in  tlie  county  at  the  time  of 
the  annual  assessment." 

Construing  these  two  sections  with  a  view 
of  harmonizing  them  and  upholding  all  parts 
of  the  act,  the  court  said: 

"Under  the  authorities  above  cited,  we  are 
clearly  of  the  opinion  that  section  23,  relied 
upon  by  appellant  as  the  authority  suppased  to 
warrant  the  proceeding  of  the  county  txeasurer 
in  the  asses-smcnt,  cannot  be  construed  to  sus- 
tain the  action  of  the  county.  In  order  to 
render  the  personal  property  (in  this  case  cat- 
tle and  horses)  liable  for  taxes  for  the  year 
1884,  it  must  have  been  in  ease  as  property 
within  the  state,  and  have  become  a  part  of 
the  mass  of  personal  property  subject  to  the  ju- 
risdiction of  the  state  on  the  1st  day  of  May 
ot  that  year.    •    •    • 

"By  applying  these  well-settled  rules  of  c<hi- 
Stmction  to  the  statute  in  question,  and  hold- 
ing, as  we  must,  that  the  subsequent  sections 
were  intended  to  refer  to  and  be  controlled  by 
section  22,  and  that  the  horses  and  cattle  re- 
ferred to  in  section  23  and  subsequent  sections, 
for  the  purpose  of  taxation,  were  those  that 
were  in  the  state  and  properly  snbject  to  tax- 
ation on  the  Ist  day  of  May  of  each  year,  we 
obviously  reach  and  adopt  Uis  intention  ot  the 
legislature,  and  harmonize  the  different  provi- 
sions so  as  to  enable  all  to  stand;  but  if  we 
adopt  the  construction  of  the  twenty-third  sec- 
tion contended  for  by  appellant,  and  hold  the 
section  to  include  for  purposes  of  taxation  cat- 
tle and  horses  purchased  aba-oad  and  driven 
into  the  state  and  county  by  residents  of  the 
state  between  the  Ist  day  of  May  and  the  last 
day  of  December  of  each  year,  we  render  sec- 
tion 23  void  and  inoperative  for  violating  the 
provisions  of  the  constitution  and  the  funda- 
mental principle  of  equality  in  taxation  that 
must  underlie  every  system  of  taxation  to  ren- 
der it  constitutional  and  operative.  When,  as 
in  this  case,  it  is  by  its  terms  applicable  to  one 
class  only  of  personal  property  brought  into  the 
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state  between  tboee  dates,  and  exonerates  all 
other  personal  property  brought  into  the  state 
from  tne  harden  of  taxation,  the  discrimination 
la  so  obvious  that  its  unconstltntionalitjr  la  at 
once   apparent.    •    •    • 

"There  is  no  general  statutory  provision  for 
taxing  personal  property  -  brought  into  the  state 
between  the  first  of  May  and  the  last  of  De- 
cember. By  the  construction  sought  for  this 
section,  only  a  particular  kind  or  class  of  per- 
sonal property  fa  soaght  to  be  taxed,  while  all 
other  kinds  are  exonerated — a  clear  and  pal- 
pable violation  of  a  fundamental  constitutional 
jWnciplew" 

Comisel  asserts  that  the  Wilson  Oose  Is  in 
effect  authority  for  upholding  the  statute 
here  InvolTed,  because  section  22  there  inr 
volved  simplT  provided  for  the  listing  of  aU 
personal  property  In  the  county  where  It 
shall  be  <»i  the  first  day  of  May  of  the  cur- 
rent year,  while  section  5608,  supra,  provides 
that  "exc^t  as  otherwise  provided  herein" 
per8<»ial  property  shall  be  listed  and  assessed 
In  the  county  where  it  shall  be  on  the  first 
day  of  April  of  the  current  year;  that  the 
addition  of  the  words  "ezc^t  as  otherwise 
provided  herein"  cured  the  condition  neces- 
sitating the  conclusions  reached  In  the  Wil- 
son Case.  It  Is  not  apparent  how  the  addi- 
tion of  these  words  could  make  a  statute 
▼alld  which  Is  otherwise  void,  and  nothing  in 
the  argument  of  counsel  points  out  how  It 
does  so.  The  opinion  In  the  Wilson  Case 
clearly  indicates  the  reasons  which  make  a 
provision  such  as  the  one  under  considera- 
tion Invalid. 

In  the  case  of  Leonard  v.  Reed,  4S  Colo.  807, 
IM  Pac.  410,  133  Am.  St  Bep.  77,  the  court 
bad  under  consideration  the  provisions  of  the 
statute  making  a  stock  oC  goods  or  merchan- 
dise, brought  Into  the  state  for  the  purpose 
of  disposing  of  the  same  in  a  place  of  busi- 
ness temporarily  occupied  for  their  sale,  lia- 
ble for  full  taxes  for  the  year  In  which  they 
entered  the  state,  known  as  the  Itinerant 
Vendor's  Act  (Laws  1905,  p.  274).  The  court, 
apeaklng  by  Mr.  Justice  Gabbert,  said: 

"Uniformity  in  taxing  implies  equality  in  the 
burden  of  taxation,  and  all  taxes  most  be  uni- 
form on  the  same  class  of  property  within  the 
Jurisdiction  of  the  authority  levying  them. 
Catron  v.  County  Com'rs,  18  Colo.  553  [38 
Pac.  513]:  People  ex  rel.  Crawford  v.  Lath- 
rop,  3  Colo.  428;    Sleight  v.  People,  74  111.  47. 

"Tested  by  our  constitution  and  the  principles 
deducible  therefrom,  we  find  the  law  wanting  in 
validity.  It  imposes  a  tax  apon  goods  and  mer- 
chandise bfrought  into  any  county  subsequent 
to  the  first  day  of  May  in  any  year  for  tem- 
porary lodgment  and  sale,  and  by  necessary  im- 
plicanon,  relieves  goods  of  a  similar  characta 
brought  into  the  same  county  at  the  same  time 
from  tile  burden  of  such  tax  if  they  be  not 
placed  upon  the  market  This  discrimination 
robs  the  law  of  the  indispensable  requisite  that 
taxes  shall  be  uniform  upon  property  within  the 
jurisdiction  of  the  body  imposing  them.  If  a 
certain  character  of  property  brought  into  a 
county  for  a  particular  purpose  .after  the  first 
day  of  May  In  any  one  year  may  be  subjected 
to  a  tax,  then  all  other  property  within  the  seme 
jarisdiction  of  a  similar  character  must  be  sub- 
jected to  the  same  tax  In  order  to  satisfy  the 
provision  of  our  constitution  on  the  subject  of 
uniformity    of    taxation.      Qraham   t.    Com'rs 


of  Chautauqua  Co-lSI  Kan.  473  [2  Pac.  B49] ; 
County  Com'rs  v.  Wilson,  supra. 

"It  may  be  that  the  act  only  covers  that  class 
of  goods  or  merchandise  usually  sold  from  a 
store-room.  We  do  not  deem  it  necessary  to 
pass  upon  this  question,  but  call  attention  to 
the  fact  that  if  it  was  so  construed,  then 
it  would  be  oibnoxions  to  the  provision  of  our 
constitution  rdating  to  uniformity  of  taxation, 
for  the  reason  that  all  chattels  not  usually  Bold 
from  a  store-room,  like  horses  or  cattle,  although 
brought  into  the  county  after  the  first  day  of 
May  in  any  year  and  placed  upon  the  market, 
would  not  be  subject  to  the  tax  provided  by  the 
statute." 

It  is  contended  that  the  provision  spedfles 
a  class,  migratory  live  stock,  and  that  the 
law  Is  reasonable  and  not  arbitrary  resi)ect- 
ing  that  class  and  should  stand.  The  con- 
tention Is  manifestly  opposed  to  the  conclu- 
sions reached  in  County  Commissioners  v. 
Wilson,  supra,  and  Leonard  v.  Reed,  supra, 
to  the  effect  that  any  classification  such  as 
suggeisted  by  counsel  is  calculated  to  produce 
inequality  and  Injustice.  Furthermore,  In 
the  present  case,  if  it  were  necessary  to  bo 
limit  the  question,  the  provision  of  the  stat- 
ute does  not  treat  aU  live  stock  alike.  Certain 
kinds  of  live  stock  only  are  made  liable  under 
It  and  this  discrimination  alone  is  sufficient 
to  nullify  the  provision.  Moreover,  the  stat- 
ute discriminates  between  live  stock  brought 
into  the  state  for  grazing  purposes  and  that 
brought  In  for  other  purposes,  except  as  to 
cattle,  sheep  and  horses. 

No  case  Is  cited  from  this  Jurisdiction,  or 
from  any  other  having  like  constitutional  and 
statutory  provisions,  nor  has  any  plausible 
argument  been  offered,  which  challenges  the 
soundness  of  the  principles  declared  in  the 
authorities  above  quoted,  upon  which  this  de- 
cision Is  based. 

The  judgment  Is  reversed  and  the-  cause 
remanded,  with  directions  to  enter  judgment 
In  favor  of  the  plaintiff. 

Judgment  reversed. 


PEOPLE  ex  reL   COLORADO   BAR  ASS'N 
V.  IRWIN.    (No.  7223.) 

(Suprone   Court  of   Colorado.     Oct.   4,   1915. 
Rehearing  Denied  Nov.  1,  1915.) 

1.  ATTOKWBt  AND  CUBNT  iS=>44  —  MlSCON- 
DTJCT  OF  AtTOBNKT  —  EVIDBNOE  —  SUSPEN- 
SION. 

Evidence  held  to  show  that  an  attorney  em- 
ployed to  defend  one  accused  of  a  penitentiary 
offense  was  grossly  negligent  in  failing  to  make 
and  tender  a  bill  of  exceptions  in  time  for  an 
appeal  from  a  conviction,  authorizing  his  sus- 
pension for  six  months. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client  Cent  Dig.  H  55,  56,  62;  Dec.  Dig.  <3=» 
44.] 

2.  Attobnet  and  Client  «=»36— Authokitt 
or  CouBti  to  SusnPBND  ob  Disbab  Attob- 

NEYS. 

The  court  has  the  inherent  right  to  suspentt 
or  disbar  attorneys,  and  the  court  may  exercise 
a  wise  discretion  in   determining  whether  an 
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attorney  goilty  of  misconduct  shall  be  suspend- 
ed for  a  definite  period  or  disbarred. 

[Ed.  Note. — For  other  cases,  see  Attorney  and 
Client,  Cent  Dig.  {  49;  Dec.  Dig.  <S=>36.J 

Teller,  J.,  dissenting. 

En  Banc.  Proceedings  by  the  Peoirte,  on 
the  relation  of  tlie  Colorado  Bar  Association, 
for  the  disbarment  of  C.  A.  Irwin,  an  attor- 
ney. Judgment  ot  suspension  for  six  months 
ordered. 

Joseph  D.  Pender  and  James  G.  Rogers, 
both  of  Denver,  for  petitioner.  U  M.  God- 
dard  and  C.  A.  Irwlu,  both  of  Denver,  for 
respondent. 

SCOTT,  J.  Frank  Klser  was  diarged  In 
tXte  district  court  of  Boulder  county,  with  the 
commission  of  a  felony.  Nellie  A.  Klser, 
mother  of  the  defendant,  employed  the  re- 
spondent to  defend  him.  Xlils  he  did,  and 
the  first  trial  resulted  in  a  disagreement  by 
the  Jury.  A  second  trial  was  had,  resulting 
In  the  conviction  of  the  defendant  and  his 
sentence  to  the  penitentiary.  The  respond- 
ent represented  the  defendant  In  the  second 
triaL  The  defendant  was  convicted  on  or 
about  April  28,  1908,  his  motion  for  a  new 
trial  dffliled,  and  sentence  pronounced  about 
June  5,  1908.  The  respondent  prayed  for  an 
appeal,  and  secured  an  order  staying  execu- 
tl(m  of  the  sentence  for  a  period  of  60  days, 
and  granting  a  period  of  00  days  in  which 
to  make  and  tender  the  defendant's  bill  of  ex- 
ceptions. 

The  respondent  represented  to  the  mother 
of  defendant,  that  it  would  require  approxl- ' 
mately  $335  to  pay  for  the  transcript  of  the 
record,  and  the  costs  in  the  Supreme  Court 
The  court  reporter  had  presented  to  respond- 
ent a  written  estimate  of  the  cost  of  the 
transcript  at  $275,  dated  June  5, 1908,  with  the 
statement  that  $200  must  accompany  the  or- 
der for  it  The  sum  of  $335  was  paid  to  re- 
spondent in  the  amounts  and  at  the  times  as 
appears  from  the  receipts  signed  by  himself 
and  his  firm  as  follows:  June  10,  190S,  $250. 
This  receipt  states  the  purpose  to  be  "to 
apply  on  cost  of  appeal.  State  t.  Klser,  to 
Supreme  Court"  and  is  signed  "Irwin  & 
Brown."  The  respondent  says  that  he  per- 
sonally received  this  money,  but  turned  it 
over  to  his  partner.  Brown,  who  executed  the 
receipt  The  respondent  received  $50  to  be 
applied  for  the  same  purpose,  for  which  he 
personally  gave  his  written  receipt  dated  the 
16th  day  of  June,  1908.  There  appears  also 
a  later  receipt  for  the  remaining  $35  which 
was  received  by  the  respondent  from  Mrs. 
Riser,  and  to  be  used  for  the  purpose  named. 

June  23,  1908,  the  respondent  made  a  writ- 
ten request  of  the  court  reporter  for  the 
transcript  of  record,  inclosing  his  personal 
check  for  $150.  It  will  be  observed  that  at 
tbe  date  of  tlils  written  request  for  the 
transcript,  the  respondent  had  received  from 
Mrs.  Kiser  the  sum  of  $300  to  cover  the  cost 


Three  days  later,  June  26, 1908,  the  court  re- 
porter mailed  a  letter  to  the  resp<xident 
which  contained  the  following: 

"The  check  which  you  sent  me  on  account  of 
the  record  in  the  case  has  been  returned  in- 
dorsed 'No  funds.'  I  desire  to  advise  you  that 
when  you  send  me  a  draft  for  $200.00.  I  will 
commence  work  on  this  record,  and  not  Ijefore." 

The  repudiated  chedc  was  returned  to  the 
respondent  on  the  following  day.  The  re- 
spondent took  no  further  action  until  the 
Friday  before  the  5th  day  of  August,  the  lat- 
ter being  the  day  on  which  the  stay  of  execu- 
tion expired,  when  he  was  called  over  the 
telephone  from  Boulder  by  Mr.  Charles  B. 
Ward,  an  attorney  and  friend  of  Mrs.  Klser, 
tmt  not  employed  in  the  case.  Mrs.  Klser 
had  thittt  day  learned  from  the  district  at- 
torney that  no  transcript  had  been  prepared, 
and  that  it  was  then  too  late  to  secure  It 
within  the  time  for  which  the  execution  was 
stayed,  and  had  appealed  to  Mr.  Ward,  who 
proceeded  to  call  Mr.  Irwin  over  the  tele- 
phone. The  defendant  Klser  was  taken  to 
the  penitentiary  on  the  day  following  tlie 
expiration  of  the  stay  of  execution.  The  re- 
spondent did  not  return  the  $335  so  paid  by 
Mrs.  Klser,  but  applied  the  same  on  what  he 
says  were  unpaid  fees,  and  wttJi  the  consent 
of  Mrs.  Klser. 

This  state  of  fbcts  forms  the  basis  of  the 
charge  in  this  case,  of  gross  prc^essional 
malconduct  upon  the  part  of  the  respondent, 
and  the  rule  to  show  cause  why  his  name 
should  not  be  stricken  frwn  the  roll  of  at- 
torneys licensed  to  practice  law  in  this  statp. 

In  answer  to  and  In  explanation  of  the 
charge,  the  respcmdent  contends:  That  his 
agreement  with  Mrs.  Kiser  and  her  son  was 
that  he  was  to  receive  for  his  services  for  the 
first  trial  the  sum  of  $500,  and  an  additional 
$500  In  case  of  acquittal,  and  that  the  same 
terms  were  afterwards  mutually  agreed  upon 
for  his  services  for  the  second  trial,  and 
therefore  there  was  due  him  the  sum  of  $500 
for  services  In  the  second  trial,  and  upon 
which  he  applied  the  $335,  with  the  consent 
of  Mrs.  IClser,  obtained  after  the  defendant 
was  confined  In  the  penitentiary. 

The  testimony  upon  this  disputed  question 
of  fact  is  condicting,  and  clearly  not  so  con- 
vincing as  to  justify  a  finding  by  this  court 
against  respondent  in  this  character  of  pro- 
ceedlog.  It  Is  agreed  that  Mrs.  Kiser  paid 
to  Mr.  Irwin  the  total  sum  of  $500  for  serv- 
ices, and  ttiat  this  sum  was  in  paymeuts 
made  before,  during  and  after,  the  first  trial. 
It  may  be  said  that  the  receipts  for  this  money 
all  show  that  the  payments  were  expressly 
stated  to  l>e  for  services  during  the  first 
trial;  further,  that  the  testimony  is  so  con- 
flicting as  not  to  be  convinclDg  that  Mrs. 
Kiser  did  not  afterward  agree  that  the  sum 
paid  to  the  resiKmdent  to  be  used  as  costs 
should  be  applied  on  fees  due  the  respondent. 
It  is  not  impoitaut  to  definitely  determine 
these  que<?tioiis  in  this  proceeding. 
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The  gravamen  of  the  misconduct  charged 
Is  the  failure  of  the  respondent  to  xuae  the 
sum  paid  him  for  the  agreed  purpose,  and 
which  fallnre  resulted  In  defendant's  loss  of 
his  right  to^  apply  for  a  supersedeas.  The 
respondent  testifies  that  befoiB  sending  his 
check  for  $150  to  the  court  rqwrter  he  called 
the  latter  over  the  telephone  and  asked  if 
he  would  begin  the  work,  If  respondent  would 
send  blm  that  amount,  and  received  an  af- 
flrmative  answer.  This  Is  confirmed  by  a 
letter  of  the  reporter,  dated  June  24th,  In 
which  he  says: 

"I  have  your  favor  of  the  23d  inst.  orderinK 
bill  of  exceptions  in  the  Kiser  Case  and  inclos- 
ing your  check  for  $150.00.  I  Will  get  at  this 
record  as  soon  as  I  can." 

Prom  the  date  of  the  letter  notifying  Ir- 
win of  the  refusal  of  the  bank  to  pay  his 
check  and  the  demand  of  a  deposit  of  $200  to 
about  the  last  day  of  July,  and  until  Mr. 
Ward  called  him  over  the  telephone,  he  had 
made  no  Inquiry  or  effort  to  ascertain  wheth- 
er or  not  the  transcript  was  being  prepared. 
He  explains  the  ^vlng  of  the  check  by  say- 
ing that  before  writing  and  mailing  It  be 
called  up  the  bank  and  learned  that  at  the 
time  he  had  a  balance  on  deposit  of  $153,  or 
more  than  enough  to  cover  the  chedi.  The 
bank  books  of  that  date  show  he  had  at  the 
time  the  amount  stated  to  his  credit  The 
testimony  is  confusing  as  to  whether  this  de- 
posit was  reduced  by  the  payment  of  an  out- 
stjandlng  check  or  checks,  or  the  return  of  a 
check  theretofore  deposited  by  Irwin  before 
the  receipt  by  the  bank  of  the  $150  check.  In 
any  event,  when  the  latter  check  was  received 
by  the  bank,  Irwin's  balance  was  not  sufficient 
to  pay  the  check,  and  payment  W<is  refused. 
The  respondent  explains  his  failure  to  said 
the  reporter  the  $200  theretofore  demanded 
as  a  deposit,  and  the  use  of  his  private  check 
for  a  smaller  sum,  by  saying  that  all  moneys 
received  or  handled  by  the  firm  were  turned 
over  to  his  partner,  Brown ;  that  there  was 
no  Ann  account  kept;  and  that  Brown  was 
out  of  the  city  at  the  time.  But  the  money 
so  received  was  to  be  used  for  the  purpose  of 
paying  costs,  and  should  have  been  deposit- 
ed as  a  trust  fund,  and  not  mingled  with  the 
private  funds  of  either  partner.  An  attorney 
has  no  moral  right  to  mingle  trust  funds 
with'  his  own,  nor  to  deposit  these  as  a  i>art 
of  his  own  private  account  To  do  so  is  high- 
ly censurable,  and  likely  to  prove  embarrass- 
ing, and  even  dangerous,  however  well  In- 
tended. 

Respondent  farther  testifies  that  from  the 
time  of  the  trial  up  to  the  time  of  the  tele- 
phone call  from  Mr.  Ward  he  was  Quite 
111  and  confined  to  bis  house  the  greater  part 
of  his  time,  that  bis  offices  were  moved  in 
his  absence,  and  his  maO  and  pai>ers  were  In 
confusion,  and  that  bis  first  knowledge  of 
the  repudiation  of  the  die<^  and  of  the  let- 
ters of  the  court  rep(»ter  came  to  him 
through  Mr.  Ward  in  the  telephone  conversa- 
tion, whereupon  he  made  a  «earch  a^nd  found 


title  letters,  and  that  he  had  there<tofore  be- 
lieved the  transcript  had  been  prepared.  On 
the  same  day  of  the  call  from  Ward,  or  <m 
the  following  day,  the  respondent  proceeded 
to  Boulder  in  an  effort  to  remedy  the  situa- 
tion, believing,  as  he  says,  that  he  could  se- 
cure an  extension  of  the  stay  of  execution. 
But  he  made  no  such  application,  either  to 
the  trial  court  or  to  the  Supreme  court,  ei- 
ther before  or  after  the  expiration  of  the 
time  fixed  by  the  original  order.  He  con- 
tends that  Mr.  Ward  advised  that  It  was  too 
late  to  secure  such  an  extension,  and  that 
Mrs.  Kiser  told  blm  to  consult  with  Judge 
MuUins  of  Denver,  and  that  he  should  bu 
governed  by  the  advice  of  Judge  MuUlns, 
with  the  consent  of  her  son. 

It  appears  that  the  respondent  proceeded 
also  to  the  penitentiary  at  Qanon  City,  and 
visited  Frank  'Kiser,  who  was  at  the  time 
there  Incarcerated,  and  was  told  by  Frank 
to  abide  by  the  judgment  of  Judge  MuUlns, 
that  he  afterward  presented  the  whole  mat- 
ter to  Judge  Mulllns  and  to  MuUins'  law 
partner,  and  that  after  a  full  discusslcm  of 
the  case  and  the  errors  assigned,  It  was  the 
opinion  of  Judge  MuUins  and  bis  partner 
that  there  was  little  or  no  chance  for  a  re- 
versal of  the  Judgment  Judge  MuUins  cor- 
roborates the  testimony  as  to  this  conversa- 
tion and  as  to  his  conclusion  at  the  time  that 
there  was  very  little  hope  of  a  reversal,  and 
as  to  his  advice  that.  Inasmuch  as  Mrs.  Kiser 
was  very  poor,  the  appUcaticm  should  be 
abandoned,  and  that  Mrs.  Kiser  might  better 
use  what  little  money  she  hud  or  might  se- 
cure In  an  effort  to  obtain  a  parol  or  pardon. 
Judge  Mullins  acted  In  the  matter  solely  as 
the  friend  of  Mrs.  Kiser,  and  In  no  sense  In 
the  capacity  of  her  attorney.  The  respond- 
ent testifies  that  he  then  saw  Mrs.  Kiser  and 
presented  the  view  of  Judge  Mulling,  and 
that  the  advice  of  Mulllns  was  accepted  by 
her,  and  for  such  reason  he  proceeded  no 
further  in  the  matter  of  review  by  this  court 

[1]  Upon  the  whole  record  we  caimot  say 
that  there  was  an  Intent  upon  the  part  of  the 
respondent  to  perpetrate  a  wrong  upon  bis 
client  but  are  forced  to  the  conclusion  that 
bis  conduct  was  so  grossly  negligent  tb»t  It 
should  not  and  cannot  be  excused,  though, 
for  reascms  afterward  to  be  observed,  he 
should  not  be  disbarred. 

It  appears  that  the  respondent  is  a  man  of 
about  56  years  of  age,  and  has  been  engaged 
in  the  practice  of  law  as  his  only  occupation 
for  many  years,  and  the  record  discloses  no 
other  instance  of  alleged  unprofessional  con- 
duct Neither  Is  there  any  suggestion  of 
immoral  conduct,  nor  that  he  1b  not  regarded 
as  a  truthful  man. 

There  Is  another  circumstance  that  de- 
serves consideration.  The  acts  charged  are 
alleged  to  have  occurred  In  June  and  July, 
1908,  and  the'  petition  was  not  filed  until 
July  5,  1010,  or  two  years  thereafter.  Stipu' 
lation  tiittt  the  testimony  ml^it  be  taken  bet 
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fOre  a  referee  was  not  filed  nntll  BCaich  18, 
1912,  or  neiarly  two  years  after  the  petltl<m 
was  filed,  and  tbe  testimony  not  taken  nntU 
a  year  later,  and  the  case  Is  now  presented 
for  consideration  at  a  time  more  than  seven 
years  after  the  occnrrence.  This  presents  a 
case  of  .disagreeable  staleness,  and  of  negli- 
gence upon  the  part  of  those  whose  duty  It  Is 
to  present  such  matters  promptly  for  the 
consideration  of  the  court  For  seven  years 
the  respondent  has  been  practicing  law  In 
this  state  after  the  alleged  commission  of  thfe 
acts  for  which  it  Is  now  urged  that  his  li- 
cense should  be  revoked,  and  five  of  these 
years  had  passed  before  any  testimony  was 
taken  In  support  of  the  charge.  While  It  Is 
clear  that  the  money  deposited  with  the  re- 
spondent was  for  the  purpose  of  paying 
costs,  yet  thie  testimony  does  not  satisfactori- 
ly establish  that  demand  was  made  for  It, 
or  that  It  was  not  agreed  that  it  should  be 
applied  on  aarned  or  agreed  fees.  Tbe  only 
testimony  upon  this  point  is  that  of  Mrs. 
Klser,  an  aged  woman,  perhaps  Justly  nurs- 
ing a  filing  of  wrong,  and  five  years  after 
the  occurrence.  All  of  this  testimony  Is 
flatly  contradicted  by  the  respondent. 

[2]  The  right  to  discipline  attorneys  by  sus- 
pension or  disbarment  in  inherent  in  courts, 
and  has  been  exercised  from  the  earliest 
times.  E>x  parte  Bradley,  74  U.  S.  (7  Wall.) 
374,  19  £i.  Eld.  214.  This  court  has  not  at  |all 
times  recognized  the  power  of  suspension. 
People  ex  rel.  v.  Green,  9  Colo.  635,  13  Pac. 
614. 

It  seems  to  have  been  the  general  view  of 
law  wrlterB  and  most  courts  that  rigid  and 
severe  pnnlshments  have  not  been  conducive 
toward  la  better  or  more  efTective  enforce- 
ment of  the  law.    Blackstone  observes  that : 

"As<a  conclusion  of  tbei  whole,  we  may  ob- 
serve that,  punishments  of  unreasonable  sever- 
ity, especially  when  indiscriminately  inflicted, 
have  leas  effect  is  preventine;  crimes  and  amend- 
ing tbe  manneiB  of  a  people  than  such  as  are 
more  merciful  in  general,  yet  properly  inter- 
mixed with  due  distinctions  of  severity.  It  is 
the  sentiment  of  an  ingenious  writer,  who  seems 
to  have  well  studied  the  springs  of  human  action 
(Beocaria)  that  crimes  are  more  effectually  pre- 
vented by  the  certainty  than  by  the  severity  of 
punishment.  For  the  excessive  severity  of  laws 
(says  Montesqniea  Sp.  L.  b.  6  C.  B.)  hinders 
their  execution ;  when  the  punishment  surpasses 
all  measure,  the  pubUc  wul  frequently,  out  of 
humanity,  prefer  unmunity  to  it  •  •  •  It  is 
a  kind  of  quackery  in  government,  and  argues 
a  want  of  solid  skill,  to  apply  the  same  universal 
remedy,  the  uldmum  supplicium,  to  every  case 
of  dimculty.  It  is,  it  must  be  owned,  much  eas- 
ier to  extirpate  than  to  amend  mankind ;  yet 
that  magistrate  must  be  esteemed  both  a  weak 
and  a  cruel  surgeon  who  cuts  off  every  limb 
which  through  ignorance  or  indolence  he  will 
not  attempt  to  cure.  •  •  •  Where  men  see 
no  distinction  made  in  the  nature  and  gradations 
of  punishment,  the  generality  will  be  led  to 
conclude  there  is  no  distinction  in  the  guilt." 

It  would  seem  to  the  writer  of  this  opinion 
that,  if  in  proceedings  of  this  kind  courts 
would  less  firaquently  confine  their  Judg- 
mantB  to  the  aUaraatlv*  of  a  dismissal  oC  tba 


proceeding  on  the  one  hand,  or  ahoolate  dis- 
barment on  the  other,  and  should  more  gen^ 
erally  exercise  a  wider  use  of  their  discre- 
tionary power  in  the  matter  of  corrective, 
better  results  would  be  obtained  toward  puri- 
fying the  profession.  In  view  of  the  serious 
consequences  of  absolute  disbarment,  attor- 
neys and  bar  associations  hesitate  to  prefer 
charges  against  a  fellow  member  of  the  bar, 
even  though  the  welfare  of  the  profession 
and  of  the  public  may  demand  it ;  and  courts 
are  likewise  loth  to  inflict  the  extreme  meas- 
ure of  corrective  In  the  absence  of  the  most 
convincing  proof,  and  that  only  in  case  of 
flagrant  violation  of  professional  duty. 

That  courts  have  the  inherent  power  of 
corrective,  and  that  they  may.  In  Qie  exercise 
of  a  wise  discretion,  vary  in  degree  as  the 
drcuuistances  of  the  case  seem  to  Justify, 
from  rebuke  to  absolute  disbarment,  appears 
to  be  the  uniform  trend  of  Judicial  prece- 
dent The  power  to  admit  and  remove,  sus- 
pend or  disbar  attorneys  has  been  held  not 
to  be  tbe  subject  of  statutory  regulation,  but 
is  exclusive  In  the  province  of  courts.  In  re 
Thatcher  (C.  C.  &  D.  C.)  100  Fed,  969;  In  re 
Simpson,  9  N.  D.  379,  83  N.  W.  541;  People  ▼- 
Chamberlain,  242  111.  260,  89  N.  E.  994;  State 
V.  Wlnton,  11  Or.  456,  5  Pac.  337,  50  Ana. 
Bep.  486.  Such  a  proceeding  is  not  for  the 
purpose  of  punishment  but  for  the  purpose 
of  preserving  tbe  courts  of  Justice  from  the 
offlclal  ministration  of  persons  unfit  to  prac- 
tice in  them.  Ex  parte  Wall,  107  U.  S.  265, 
2  Sup.  Ct  569,  27  li.  Ed.  652. 

Mr.  Justice  Carter  of  the  Supreme  Court  of 
Illinois,  in  his  recent  work  on  the  Ethics  of 
the  Legal  Profession,  has  made  the  follow- 
ing observations,  whldi  are  well  worthy  of 
consideration  by  the  courts  and  members  of 
the  profession: 

"The  relations  of  attorneys  and  Jndges  are  so 
closely  interrelated  that  what  affects  the  one 
necessarily  affects  tbe  other,  and  the  Judges 
cannot  be  too  careful  in  proceedings  of  this 
character.  Indeed,  one  of  the  leaders  of  the 
bar  has  recently  insisted  that  the  courts  are  too 
liable  in  these  matters  to  judge  without  mercy ; 
that  the  discipline  is  so  severe  that  when  his 
conduct  is  questioned  the  lawyer  is  under  a 
positive  disadvantage  in  making  his  defense  be- 
cause of  the  sensitivenees  dismayed  by  judges 
in  trying  to  maintain  a  high  standard  of  profes- 
sional conduct.  No  better  guide  on  such  ques- 
tions as  this  can  be  taken  than  the  rule  laid 
down  by  Chief  Justice  Marshall  in  Ex  parte 
Burr,  where  be  stated :  'On  one  hand,  the  pro- 
fession of  an  attorney  is  of  great  importance 
to  an  individual,  and  the  prosperity  of  his  whole 
life  may  depend  on  its  exercise.  Tbe  right  to 
exercise  it  ought  not  to  be  lightly  or  capridously 
taken  from  him.  On  the  other  hand,  it  is  ex- 
tremely desirable  that  the  respcctabihty  of  the 
bar  should  be  maintained,  and  that  its  harmony 
with  the  bench  should  be  preserved.  For  these 
objects  some  controUing  power,  some  discretion, 
ought  to  reside  in  the  court  This  discretion 
ought  to  be  exercised  with  great  moderatioa 
and  judgment ;  but  it  must  be  ecercised.'  The 
intention  or  motive  that  actuated  the  lawyer 
will  necessarily  weigh  much  with  the  court  in 
reaching  a  decision  as  to  any  disciplinary  meth- 
ods that  should  be  administered  to  one  trana- 
greesing  the  etUcs  of  the  profeasiin." 
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It  was  well  said  in  Be  Thatciier,  supra : 
"Removal '  from  the  bar,  a  position  of  honor, 
influence,  and  emolument,  which  has  been  at- 
tained only  through  much  effort,  is  so  severe  a 
stroke  that,  even  when  the  purity  of  legal  pro- 
ceedings is  involved,  a  court  confronting  the 
unpleasant  duty  looks  first  to  see  if  a  corrective 
less  drastic  may  not  suffice.  When  the  prose- 
cution is  based  upon  an  isolated  offense,  unless 
the  proved  commission  of  a  felony,  it  may  be 
well  to  inquire  whether  circumstances  not  likely 
to  recur,  and  for  which,  doubtless,  repentance  is 
manifested,  may  have  been  the  occasion,  in 
which  case  suspension,  or  perhaps  direct  re- 
proof only,  may  be  a  proper  judgment.  _  We  are 
easily  within  bounds  in  the  observation  that 
hesitancy  of  courts  and  bar  associations  to  ap- 
ply the  corrective  of  disbarment  has  interfered 
with  the  maintenance  of  the  proper  standard  of 
professional  ethics." 

From  a  careful  consldeiatlon  <rf  all  the 
facts  in  this  case,  we  are  of  the  opinion  that 
disbarment  woifld  be  extreme,  while  at  the 
same  time  the  negligence  of  the  respondent 
cannot  be  overlooked. 

It  would  seem  that  in  this  case  suspension 
for  a  substantial  period  will  sufficiently  ao- 
Gompllsh  the  purpose  contemplated  by  this 
proceeding  without  completely  destroying  the 
respondent's  future  usefulness  or  his  ability 
to  earn  a  livelihood. 

It  Is  therefore  the  Judgment  of  the  court 
that  the  respondent  be,  and  Is  hereby,  sus- 
pended from  the  right  to  practice  the  pro- 
fession of  the  law  in  this  state  for  a  period 
of  slz  months  from  this  date;  and  It  Is  so 
ordered. 

TELLER,  jr.,  dissenting. 


DICKENS  T.   PE0PO3.     (No.   8210.) 

(Supreme  Court  of   Colorado.     July  6,   1915. 
Rehearing  Denied  Nov.  1,  1015.) 

1.  Rape   «=»48— Assault   with   Intent   to 
Rape— OoMFLAiNi— ADinssiBiLiTT  OF  SIvi- 

DKNCB. 

The  complaint  of  a  victim  of  an  assault 
with  intent  to  rape  is  admissible  in  evidence 
only  as  to  the  bare  fact  of  complaint,  and  the 
details  thereof  are  not  admissible. 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent 
Dig.  il  67-«9 ;    Dec.  Dig.  <8=948.] 

2.  Cbiminal     Law     «=)1036— AppEAii— Mat- 

TEBS    RXVIBWABLB— PbBSEBVATION    OT    EX- 
CEPTIONS. 

Where  a  party  fails  to  object  in  the  lower 
court  to  testimony  there  introduced,  he  cannot 
assign  error  to  its  admission  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  U  1631-1640,  2639-2641 ;  Dec. 
Dig.  «=3l03e. 

8.  Rape   4=»16— Assatjlt    wtth    Intent   to 
Rape— Complaint— 'NECEssrrr. 

The  making  of  a  complaint  by  the  victim  of 
*  tape  and  proof  thereof  is  not  an  essential 
prerequisite  to  a  conviction  of  the  oflDense  charge 
ed.  since  the  complaint  is  only  a  matter  of  cor- 
roboration, and  goes  to  the  probative  force  of 
the  testimony  only. 

p!d.  Nete.— For  other  cases,  see  Rape,  Cfent 
Dig.  N  15-19;  Dec.  Dig.  «Es>ld.] 


4.  Rape  <S=»6&— Assatoh;  with  Intent  to 
Rape  —  Tbial  —  Instbcctions  —  Defini- 
tion OF  CSIU£. 

Where  one  instruction  given  by  the  court 
defines  assault,  another  dennes  rape,  another 
covers  intent,  another  contains,  the  substance  of 
the  charge  as  laid  in  the  information,  and  an- 
other instructs  the  Jury  that  no  one  instruction 
contains  all  the  law,  but  all  are  to  be  taken  and 
considered  as  a  whole,  the  Instructions  are  a 
sufficient  statement  of  the  case  and  a  complete 
definition  of  the  crime. 

[Ed.  Note. — For  other  cases,  see  Rape,  Oent. 
Dig.  H  88-100;   Dec.  Dig.  <S=>59.] 

5.  Cbtminal  Law  <8=»761— Instbuctions— 
Age  of  Accdsbd — Assumption  of  Fact. 

An  instruction  that  if  the  jury  found  thaf 
an  assault  with  intent  to  rape  was  committed 
upon  a  female  person  under  18  years  of  age, 
"to  wit,  of  the  age  of  15  years,"  does  not  as- 
sume the  age  of  the  victim  to  be  15  years,  but  is 
so  fax  surplusage  and  immaterial. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Out.  Dig.  $i  1731,  1738,  1754-1764, 
1771,  1853 ;   Dec.  Dig.  <S=97'61.] 

e.  Rape  <g=3l6 — Assaitlt  with  Intent  to 
Rape— Essentials  of  Cruie — EjXpos'dbe  of 
Person— Demand. 

Proof   of   neither   exposure   of  the   person 

nor  demand  for  sexual  intercourse  is  necessary 

to  a  conviction  for  assault  with  intent  to  rape. 
[Ed.  Note.— For  other  cases,  see  Rape,  Cent. 

Dig.  |§  15-19 ;   Dec.  Dig.  «=»16.] 

7.  Rape  ®=353— Assault  wtth  Intent  to 
Rape — Essentials   of   Crim£ — Demand. 

Evidence  held  to  show  a  spoken  demand  for 
sexual  intercourse  with  the  victim  of  an  as- 
sault with  intent  to  rape. 

[Ed.  Note. — For  other  cases,  see  Rape,  Cent. 
Dig.  §§  78-81 ;   Dec  Dig.  «=»53.] 

8.  Rape  <8=>54— Assauli  with  Intent  to 
Rape — Essentials  fob  Conviction— Cob- 
bobobation. 

It  is  not  necessary  to  support  a  conviction 
that  the  testimony  of  the  victim  of  an  assault 
with  intent  to  rape  against  the  accused  shall  be 
corroborated. 

[Ed.  Note. — For  other  cases,  see  Rape,  Cent. 
Dig.  11  83,  84;   Dec.  Dig.  «=^] 

9.  CBiiaNAL  Law  ^=»1169— Harmless  Error 
—Assault  with  Intent  to  Rape— Evi- 
dence—Admission. 

Testimony  of  a  humane  officer  to  whom  the 
victim  of  an  assault  with  intent  to  rape  com- 
plained, though  not  admissible,  because  it  did 
not  bear  ezaxmy  upon  the  crime,  could  not  there- 
fore have  been  prejudiciaL 

[Ed.  Note.— For  other  cases,  see  Criminal 
If^'  ^'^^^  ^'8-  88  754,  3088,  3130,  3137- 
3143;   Dec  Dig.  (S=>H69.] 

Error  to  District  Court,  Bl  Paso  County ; 
Nell  F.  Graham,  Judge. 

Samuel  B.  Dickens  was  convicted  of  as- 
sault with  Intent  to  commit  rape,  and  be 
appeals.    AJBrmed. 

James  A.  Orr  and  W.  D.  Lombard,  both  of 
Colorado  Springs,  for  plaintiff  in  error.  Fred 
Farrar,  Atty.  Gen.,  and  Wendell  Stephens, 
Asst.  Atty.  G«!i.,  for  the  People. 

BAILEY,  J.  Upon  complaint  by  W.  S. 
Reynolds,  a  humane  officer  of  El  Paso  Coun- 
ty, plaintiff  in  error,  Samuel  B.  Dickens,  was 
charged  by  information  in  the  District  Court 
with  assault  with  intent  to  rape  one  Fannie 
B.  Bishop,  tried,  found  guilty  and  sentenced 
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to  a  term  of  not  less  than  one  nor  more  than 
two  years  In  the  state  penitentiary.  He 
brings  the  case  here  for  review. 

It  appears  that  Dickens,  a  man  about  six- 
ty years  old,  employed  Fannie  Bishop,  then 
fifteen  years  of  age,  though  to  aid  In  secur- 
ing employment  as  a  clerk  In  his  store  she 
had  falsely  represented  that  she  was  nine- 
teen years  old;  that  he  laTlshed  attentions 
upon  her  for  several  months  following,  buy- 
ing her  entertatoment,  presents,  meals  and 
clothing,  and  displayed  extreme  Jealousy 
when  she  received  attention  from  other  men; 
that  he  made  improper  advances  to  her  on 
oeyeral  occasions  prior  to  the  time  of  the 
commission  of  the  offense  of  which  he  was 
convicted;  that  he  repeatedly  told  her  that 
other  girls  formerly  in  his  employ  had  oc- 
cupied to  him  the  relation  of  common-law 
wife,  and  urged  her  to  do  likewise;  that 
some  time  in  June,  1913,  he  invited  her  to 
sit  down  beside  him  on  a  bed  in  the  back 
part  of  his  store,  and  upon  her  refusal  to 
comply  seized  her  and  forcibly  placed  her 
upon  it,  assuring  her  that  resistance  was  use- 
less as  she  could  not  get  up  until  he  permit- 
ted her  to  do  so,  whereupon  she  fainted  and 
upon  recovering  found  his  hand  under  her 
dress  and  upon  her  legs,  which  occurrence  is 
the  basis  of  the  charge  in  this  action.  The 
defendant  did  not  testify.  Fannie  Bishop 
never  complained  of  the  commission  of  the 
alleged  offense.  She  quit  the  employ  of  the 
def^idant  after  the  incident  related,  and 
upon  being  pressed  for  a  reason  therefor  re- 
luctantly disclosed  the  happening  to  the  Dis- 
trict Attorney,  having  been  brought  to  his 
office  for  that  purpose  hy  the  humane  officer. 

[1,  2]  The  first  contention  in  support  of  the 
claim  for  reversal  is  that  details  of  the 
complaint  by  the  victim  were  improperly  ad- 
mitted in  evidence.  Counsel  seek  to  invoke 
the  rule  that  the  particulars  of  the  com- 
plaint or  statement  of  the  victim  relating  to 
the  offense  are  not  admissible  in  evidence, 
In  the  first  instance,  and  cannot  be  testified 
to  by  either  herself  or  the  persons  to  whom 
complaint  was  made,  the  prosecution  being 
then  limited  to  showing  the  bare  fact  that 
complaint  was  made.  It  is  agreed  in  the 
present  case  that  the  victim  made  no  com- 
plaint, that  is,  did  not  voluntarily  com- 
municate her  grievance  to  a  third  person, 
and  therefore  the  rule  stated  has  no  appli- 
cation. Indeed,  the  argument  of  counsel  up- 
on this  point  is  inconsistent  with  Itselt  in 
that  it  is  urged  that  there  was  no  <M>mplalot 
made  and  yet  that  there  was  error  in  ad- 
mitting testimony  of  the  details  thereot 
Furthermore,  no  objection  was  interposed  in 
the  lower  oonrt  to  the  testimony  as  calling 
for  details  of  the  complaint,  and  this  allega- 
tion of  error  might  well  be  disposed  of  con- 
trary to  the  contention  of  defendant  on  that 
ground  alone,  if  it  were  necessary  to  thus 
confine  it.  Donaldson  t.  People,  33  Cola 
333,  80  Pac.  906. 


[S]  It  Is  further  urged  that  the  making  of 
complaint  by  the  victim  and  proof  thereof  Is 
an  essential  prerequisite  to  a  conviction  for 
the  offense  charged.  Such  is  not  the  law. 
The  purpose  for  which  evidence  that  com- 
plaint was  made  by  the  victim  of  the  alleg- 
ed offense  is  admissible  Is  merely  to  corrobo- 
rate or  confirm  her  testimony  by  showing 
consistent  conduct  on  her  part.  23  Am.  & 
Eng.  Bncy.  Law  (2d  Ed.)  pp.  87S-S77. 
Prompt  complaint,  delay  In  making  or  failure 
to  make  at  all  are  matters  which  simply  tend 
to  strengthen  or  weaken,  as  the  case  may  be, 
the  probative  force  of  the  testimony  offered 
to  the  main  fact,  and  in  certain  cases  bear 
more  particularly  upon  the  question  of  con- 
sent. The  making  of  a  complaint  is  simply 
evidence  to  indicate  non-consent  33  Cyc. 
1468,  1469.  Failure  to  make  complaint  could 
not  possibly  defeat  a  prosecution.  It  was 
said,  in  Donaldson  v.  People,  supra: 

"So,  if  the  person  assaulted  makes  no  out- 
cry, nor,  within  a  reasonable  time,  makes  cotor- 
plaint  of  the  injury,  these  facts  may  be  consid- 
ered by  the  jury  as  circumetaaceB  throwing  light 
upon  her  evidence;  the  theory  of  the  law  be- 
ing that  timely  complaint  tends  to  corroborate 
the  prosecutrix,  while  silence  tends  to  discred- 
it her  story." 

The  proposition,  therefore,  that  the  mak- 
ing of  a  complaint  is  an  essential  prerequi- 
site to  the  maintenance  of  the  action  is  un- 
tenable. 

[4]  It  is  contended  that  the  court  omitted 
to  define  the  crime  of  assault  with  intent  to 
rape,  with  which  defendant  was  charged. 
One  instruction  defined  assault,  another  de- 
fined rape,  another  covered  intent,  another 
contained  the  substance  of  the  charge  as 
laid  in  the  information,  and  by  another  the 
Jury  were  told  that  no  one  Instruction  con- 
tained all  the  law,  but  all  were  to  be  taken 
and  considered  together  as  a  whole.  The  de- 
fendant requested  no  instruction  defining  the 
offense  charged  against  Iiim.  The  iostrac- 
tions  gave  the  Jury  a  clear  statement  of  the 
case  and  a  complete  definition  of  the  crlnoe 
with  which  defendant  stood  charged  and  of 
which  he  was  convicted. 

[5]  The  further  contention  that  the  court 
refused  to  submit  to  the  Jury  the  qaestton 
of  the  age  of  the  female  is  refuted  by  an  ex- 
amination of  the  very  Instruction  against 
which  it  is  directed.  The  Jury  were  told  that 
if  they  find  and  believe  from  the  evidence,  be- 
yond a  reasonable  doubt,  that  the  defendant, 
etc.,  "did  then  and  there  wilfully,  unlaw- 
fully and  feloniously  commit  an  assault  upon 
one  Fannie  Bishop,  a  female  person  under 
the  age  of  eighteen  years,  to  wit:  of  the  age 
of  fifteen  years,  with  Intent  then  and  there 
to  rape,  ravish  and  carnally  know  her,  the 
said  Fannie  Bishop,  then  and  in  that  event 
you  should  find  tiie  defendant  guilty  as 
charged  In  the  information;  otherwise  you 
should  acquit  him."  The  words  in  this  In- 
struction "to  wit:  of  the  age  of  fifteen  years" 
are  mere  surplusage,  wholly  InuaateriM,  and 
In  no  event  can  their  presence  in  Uie  iiuttmc- 
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Uon  be  said  to  be  prejudicial  or  mldeading. 
The  Instmctioii  latrly  submitted  tlie  queBtton 
to  the  jury  a»  to  vliether  the  Tictim  was  un- 
der eighteen  years  of  age  and  specifically  re- 
quired a  finding  from  the  evidence  beyond  a 
reasonable  doubt  that  she  was,  before  a  ver- 
dict of  guilty  could  be  returned. 

[I,  7]  When  the  state  concluded  its  case 
the  defendant  moved  for  a  directed  verdict 
of  not  guilty,  because  there  was  shown  no 
overt  act  on  the  pert  of  the  defendant,  no 
exposure  of  defendant's  person,  no  spoken  re- 
quest by  him  Indicating  a  desire  for  sexual 
intercourse,  no  outcry  or  ezdamatlona  on  the 
part  of  the  victim,  and  no  coiroboration  of 
her  testimony.  We  are  of  opinion  that  proof 
of  neither  exposure  of  defendant's  person, 
spoken  request  indicating  a  desire  for  sexual 
intercourse  nor  outcry  or  exclamation,  were 
essential  to  a  conviction.  But  tf  spoken  re- 
quest were  necessary  to  be  shown  in  order  to 
iiadicate  the  desire  and  purpose  of  the  de- 
fendant, what  could  be  more  suggestive  and 
convincing  to  this  end  than  his  statement  to 
his  Intended  victim*  related  in  her  testimony 
as  follows: 

"There  is  no  use  of  your  kicking  and  squirm- 
ing here ;  you  will  have  to  stay  here  until  I  let 
you  up.  Laura  never  did  any  kicking  and 
squirming. 

"Tea.  sir;  he  told  me  he  would  like  to  take 
care  of  me  the  same  as  he  had  done  for  I>aura 
Fitzpatrlck,  exi>ectiDg  me  to  do  the  same  as  she 
had  done.  He  said  that  liBura  Fitzpatrlck  was 
his  common-law  wife,  and  he  expected  me  to  be 
the  same." 

Moreover,  the  evidence  abundantly  estab- 
lishes an  overt  act  by  defendant  constituting 
an  assault  from  which  the  Intent  to  commit 
rape  was  directly  Inferable. 

[8]  Oorroboratlon  of  the  victim's  testimony 
was  not  essential  to  support  a  conviction. 
Bueno  V.  People,  1  Colo.  App.  232,  28  Pac.  248 ; 
Peckham  v.  People,  82  Colo.  142,  75  Pac.  422. 
It  was  said  in  the  former  case  that  in  deter- 
mining whether  such  a  rule  is  applicable  the 
peculiar  drcnmstances  of  each  case  must  gov- 
ern. The  defendant  did  not  testify,  and  there 
is  no  othes  testimony  on  his  behalf  which  tends 
to  disprove  his  actions  and  conduct  as  dis- 
closed by  the  evidence,  or  to  Justify  the  same, 
or  to  discredit  the  testimony  of  the  victim  In 
tbe  subtest  degree.  The  testimony  adduced 
was  abundantly  sufBdent  to  warrant  a  con- 
viction.   The  motion  was  properly  overruled. 

[9]  It  is  further  strenuously  urged  that 
the  introduction  of  the  testimony  of  Beyn- 
olds,  a  humane  ofilcer,  and  the  witness  Pol- 
lock, was  incompetent  because  hearsay.  Beyn- 
olds  repeated  certain  statements  ^made  to 
him  by  Fannie  Bishop  relating  exclusively  to 
her  reasons  for  not  returning  to  her  employ- 
ment with  Dldcena.  Not  a  syllable  of  this 
testimony  referred  to  anytUng  whidh  Dick- 
ens said  or  did  respecting  the  offense  charged. 
It  goes  entirely  to  independent  and  outside 
matters,  does  not  bear  in  the  slightest  de- 
gree upon  facts  connected  with  or  relating  to 
tbe  commission  of  the  offense  and  could  not 


have  been  preJadldaL  While  the  testimony 
was  undoubtedly  Incompetent,  still  it  clearly 
appearing  that  the  defendant  was  not  and 
oould  not  liave  been  prejudiced  by  its  intro- 
duction, a  reversal  of  tbe  Judgment  may  not 
properly  be  predicated  thdteon.  Pollock  tes- 
tified that  any  stotements  made  by  the  pros- 
ecuting witness  were  reluctantiy  made,  which 
was  the  full  extent  of  his  testimony,  and 
plainly  no  prejudicial  error  could  be  based 
upon  its  admission. 

Other  asslgnmeuts  urged  are  not  at  suffl' 
dent  importance  to  merit  consideration.  Per- 
ceiving no  prejudldal  error  In  the  record, 
the  Judgment  is  affirmed. 

Judgment  afBrmed. 

GABBERT,  0.  J.,  and  WHITE,  J,  concur. 


I>E»TVER  ft  R.  G.  R.  CO.  T.  BIRD. 

(No.  8220.) 

(Supreme  Court  of  Colorado.     Nov.   1,   1915.) 

1.  Baitboaos  «=>419— Injttbies  to  ANnCAX« 
ow  X^AOKS— Cawb. 

That  a  cow  was  near  a  railroad  track 
eatlni;  from  a  car  on  a  sidiag  did  not  require 
the  engineer  of  a  passing  train  to  che^  ito 
speed,  where  there  was  nothing  to  indicate  tiie 
cow  would  attempt  to  pass  iii  front  of  the  train. 
[Ed.  Note.— For  other  cases,  see  Kailroads, 
Cent  Dig.  S{  148&-15(X);   Dec.  Dig.  «=9419.J 

2.  BAIIiBOADS  «=9411— Injvbibs  to  Aniuals 
ON  Tback — Duty  to   E^nob. 

tinder  the  fencing  act  of  1911  (Laws  1911, 
p.  400,  I  1),  requiring  railroad  companies  to 
fence  their  rights  of  way,  except  at  public  cross- 
ings and  within  the  limits  of  incorporated  towns 
or  the  yard  limits  of  established  stations,  a 
railroad  company  need  not  fence  its  yards  at 
an  established  station,  though  the  limits  of  the 
yards  were  not  marked  by  signs  or  otherwise. 

[Ed.  Note.— Frfr  other  cases,  see  Bailroads, 
CJent  Dig.   Si  1409-1450;    Dec  Dig.  <S=»4U.] 

Error  to  Mesa  County  Court;  Walter  S. 
Sullivan,  Judge. 

Action  by  D.  B.  Bird  against  the  Denver  ft 
Rio  Grande  Railroad  Company.  There  was 
a  Judgment  for  plaintiff,  and  defendant 
brings  error.    Reversed. 

B2.  N.  Clark,  J.  A.  Marata,  and  Geo.  A.  Lux- 
ford,  all  of  Denver,  tor  plaintiff  In  error. 
Henry  B.  Rhone,  of  Grand  Junction,  for  de 
feudant  in  error. 

SCOTT,  J.  This  Is  an  action  to  recover  in 
damages  for  the  value  of  a  cow  of  defend- 
ant In  error,  killed  by  the  passenger  train  of 
plaintiff  in  error,  at  Loma  station,  about  16 
miles  west  of  Grand  Junction. 

Loma  is  an  unincorporated  town  with  two 
stores,  blacksmith  shop,  a  canning  factory, 
and  a  few  dwellings.  It  is  a  railroad  station 
with  a  Bide  track  or  tracks,  switches,  etc- 
The  railroad  station  appears  to  be  a  flag 
station,  but  having  a  depot  and  depot 
grounds.  The  train  was  a  passenger  train 
which  was  not  scheduled  to  stop  at  Loma, 
and  was  running  at  a  speed  of  from  30  to  35 
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ZDlles  per  boor,  and  moTing  from  east  to 
west  The  side  track,  at  the  point  of  the  ac- 
cident, is  about  15  feet  north  of  the  main 
track.  The  only  witness  who  saw  the  acci- 
dent, aside  from  the  engineer,  was  a  boy  15 
years  of  age,  who  testified  on  b^alf  of  the 
plaintiff  below.  He  says  that  shortly  before 
the  occurrence  the  cow  proceeded  from  a 
point  south,  crossed  the  main  track  to  the 
side  track  upon  which  there  were '  standing 
five  cars,  presumably  loaded  with  beets,  and 
the  ends  of  which  were  connected,  or  so 
close  together  that  the  cow  could  not  pass 
between;  that  the  cow  stopped  to  eat  beet 
tops  from  the  6ec(»id  car  from  the  easterly 
one;  and  that,  when  she  became  alarmed  by 
the  near .  approach  of  the  train,  she  started 
to  rub  across  the  main  track  tn  the  direc- 
tion from  which  she  bad  come,  and  In  so  do- 
ing was  struck  by  the  engine. 

It  seems  that  the  track  curves  at  from 
1,000  to  1,500  feet  east  of  the  depot,  and  that 
by  reason  of  this  curve,  aud  because  of  the 
beet  cars  standing  on  the  side  track,  the  engi- 
neer could  not  have  seen  the  cow  at  a  dis- 
tance of  more  than  1,000  to  1,200  feet  There 
ts  a  road  or  street  crossing  the  railroad 
tracks  at  a  distance  testified  to  as  being  from 
266  to  302  feet  east  of  the  depot  building. 
The  engineer  testifies  that  he  did  not  see 
the  cow  until  within  about  100  feet  of  where 
she  was  struck.  The  boy  who  saw  the  whcde 
proceeding  says: 

'^he  cow  had  just  come  upon  the  railroad 
track  when  I  first  saw  the  train  coming.  The 
cow  was  headed  east  along  the  beet  cars;  she 
'nils  between  the  main  track  and  the  beet  cars. 
After  the  train  whistled  the  cow  just  went  on 
the  way  she  had  started.  She  had  got  to  the 
second  beet  car  from  the  crossing,  and  there 
were  some  beet  tops  hanging  in  the  car,  and 
she  was  eating  them.  She  was  at  the  second 
beet  car,  and  when  she  saw  the  train,  she 
started  away  across  the  trac^  the  same  way 
she  came,  and  when  the  train  got  pretty  close, 
^e  started  to  run;  she  was  nmning  when  she 
was  struck  by  the  train.  I  saw  her  struck. 
When  she  was  struck,  she  was  partly  off  of  the 
last  rail;  her  fotefeet  were  off  the  track; 
she  was  running.  The  locomotive  hit  her  from 
behind;  knocked  her  off  into  the  ditch.  *  •  • 
I  do  not  know;  I  think  it  is  about  300  feet  from 
the  crossing  to  the  depot,  and  she  was  about 
halfway  between.  The  train  was  partly  over 
the  crossing  before  she  started  to  run.  She  did 
not  get  on  the  track  until  later  on.  The  en- 
gine was  over  the  crossing  when  the  cow  got  on 
the  track.  The  engine  had  crossed  the  wagon 
road  crossing  when  the  cow  got  on  the  track. 
There  were  five  cars  on  that  siding.  Ttey  were 
beet  cars.  The  cars  were  l)etween  8  and  9  feet 
from  the  ground,  up  to  the  liigbest  rim  of  the 
car.  I  have  never  measured  them,  but  they 
were  2  or  3  feet  higher  than  a  nan  s  bead,  f 
do  not  remember  bow  close  the  engine  was  to 
the  road  crossing  when  the  cow  turned.  The  en- 
gine had  passed  the  canning  factory." 

it  will  be  seen  that,  under  the  testimony 
most  favorable  to  plaintiff  below,  while  the 
cow  was  near  the  track  and  eating  from  a 


car  on  the  side  track,  she  made  no  move  to- 
ward leaving  that  position  until  the  ap- 
proaching engine  was  within  a  distance  vari- 
ously estimated  to  be  from  150  to  300  feet  of 
her,  and  then  started  to  run  across  the  track. 
This  was  too  late  for  the  engineer  to  protect 
her ;  for  it  Is  the  undisputed  testimony  that 
the  engineer  could  not  have  stopped  his 
train  with  safety  at  the  rate  It  was  th&a 
moving  In  less  than  000  feet. 
[1]  It  has  been  held  by  this  court  that: 
"Merely  because  an  animal  may  be  near  the 
track  of  a  railroad  does  not  require  an  engineer 
to  check  the  sjpeed  of  his  train  unless  there  is 
something  to  mdicate  that  the  animal  may  go 
upon  the  track."  Bio  Grande  Western  B.  K. 
Co.  V.  Boyd,  44  Cdo.  119,  124,  98  Pac.  781, 
783. 

"Unless  the  animals  are  already  in  danger, 
or  are  likely  to  presently  go  upon  the  croeaing; 
and  the  engineer  sees,  or  by  reasonable  circum- 
spection could  See,  sudi  probability  of  danger, 
in  time  to  avoid  doing  iajvry  to  the  animwls, 
it  14  not  negligence  on  hia  part  to  continue  at 
speed."  Chicago,  Burlin^on  &  Quincy  B.  B. 
Co.  V.  Church,  49  Colo.  582,  114  Pac.  299. 

Clearly  there  was  no  such  proof  of  negli- 
gence in  this  case  as  will  entitle  the  plain- 
tiff below  to  recover  at  commcm  law. 

[2]  The  defendant  In  error  urges  that  this 
case  falls  wltbta  the  fencing  act  of  1911. 
But  the  statute  contains  the  exceptions  from 
its  provisions  as  follows: 

"Except  at  the  crossing  of  public  roads  and 
highways,  and  within  the  limits  of  incorporated 
towns  and  cities,  or  the  yard  limits  of  estab- 
lished stations."    Laws  1911,  p.  400,  i  1. 

Plainly  Loma  was  an  established  station. 
and  as  clearly  the  accident  occurred  within 
the  yard  limits.  The  occurrence  was  at  a 
point  within  150  feet  of  the  depot  between 
tfie  side  track  and  the  main  Une,  and  be- 
tween the  switch  and  the  depot. 

It  Is  true  that  the  railroad  company  had 
not  marked  its  yard  limits  by  signs  or  other- 
wise, but  the  statute  makes  no  such  require- 
ment It  was  said  In  Orondln  v.  Dulnth  3. 
S.  &  A.  BaUway  Ca,  100  Midi.  600.  50  N.  W. 
230: 

"It  most  therefore  be  held  that  at  least  as 
much  of  the  track  and  grounds  outside  of  the 
switches  as  is  required  and  is  in  actual  use  for 
reaching  these  side  tracks  is  a  part  of  the  sta- 
tion grounds,  to  which  the  statutory  require- 
ment to  fence  does  not  apply.  A  railroad  com- 
pany is  not  required  to  malce  a  formal  separa- 
tion or  dedication  of  its  station  grounds,  nor 
to  put  up  notices  of  their  limits,  especially  in 
a  new  and  unsettled  country.  Undoubtedly,  if 
the  animal  had  gone  upon  the  track  beyond  the 
yard  limits,  and  from  there  had  entered  the 
yard  limits,  where  it  was  killed,  the  company 
would  have  been  liable." 

It  must  be  held  that  under  the  facts  ot 
this  case  the  act  of  1911  cannot  apply. 
The  judgment  is  reversed. 

GABBEBT,  C.  J.,  and  GABBIGPES,  J, 
concur. 
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HITCHCWCK  T.  EOONEX  et  aL    (S.  F.  7234.) 

(Supreme  Goort  of  California.     Nov.  3,  WH. 
B«heariiig  Denied  Dec.  2,  1916.) 

1.  Nkw  Tbial  «=!>e— DiacBETioN  or  Coubt. 

Ibe  granting  or  refusing  of  a  new  trial 
rests  very  largely  in  the  discretiMi  of  the  trial 
court. 

[EcL  Note.^-For  other  cases,  see  'Sew  Trial, 
Cent  Dig.  |  12;   Dec.  Dig.  ®=6.] 

2.  Afpeai,  ard  Ebbob  ®=3l015— Discbxtion 
OF  Tkiai,  CotrKT— Gbanting  New  TbiaI/— 

BKVEBSAIa 

Where,  upon  the  undisputed  facta  found, 
but  one  correct  conclusion  of  law  is  possible,  and 
the  superior  court,  mistaking  the  law,  orders 
a  new  triid,  the  Supreme  Court  will  reverse; 
but  where  there  was  a  material  conflict  in  the 
evidence  on  the  controversy  whether  the  land  to 
which  plaintiff  sought  to  quiet  title  had  been  the 
community  property  of  himself  and  wife  when 
defendanrs  attachment  was  levied,  it  was  im- 
material -wheUier  the  trial  court's  detemunation 
that  the  land  was  community  property  was  a 
conclusion  of  law  or  a  finding  of  fact.  Where 
the  order  granting  a'  new  trial  was  made  "on 
the  groond  that  the  evidence  submitted"  was 
insufficient  to  support  such  determination,  as 
such  order  might  nave  rested  upon  several  pro- 
bative facts,  and  the  court  was  not  required  to 
specify  which  of  such  facts  previously  found 
was  without  support  in  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  C«nt  Dig.  ${  3860-3876;  Dec.  Dig.  «=> 
1015.] 

8.  Pbopebty  ®=>9 — Evidence — Ownebship. 

The  ownership  of  property  may  be  pleaded, 
iwoved,  and  found  as  an  ultimate  fact  based 
upon  the  probative  facts  adduced  from  the  evi- 
dence. 

[Ed.  Note. — For  other  cases,  see  Property, 
Dec.  Dig.  <S=»fl ;    Evidence,  Cent.  Dig.  f  2457.] 

4.  Appeai,    and     Ebbob     €=933— Pbesump- 

TioNs— Gbants  oy  New  Tbial. 

If  an  order  granting  a  new  trial  may  be 
supported  on  any  ground,  that  will  be  presumed 
to  be  the  one  upon  which  the  court  rested  its 
action. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  8425,  8426,  3772-8776; 
Dec.  Dig.  «s>933.] 

&  HtrSBAND  AND  WiTE  9S»131— COUHTTNITT 
PaOFSBTT  —  CONVBTANOS  TO  WiFK  —  PB»- 
BCMPTION— STATUlfc. 

Under  the  express  provision  of  Civ.  Code, 
I  164.  a  conveyance  of  lands  to  a  married  wo- 
man by  her  husband  is  presumed,  as  matter  of 
law,  to  rest  the  title  in  her  as  her  separate 
property. 

WEM,  Note.— For  other  cases,  see  Husband  and 
if e.  Cent  Dig.  {{  426,  471-488;    Dec.  Dig. 
«s>131.] 

8.  BUSBAND  AND  WlFE  <8=>181— Pbopebtt— 
Pbestj  mf  tion— Qiit. 

Where  land  purchased  with  eonmiunity 
funds  is  conveyed  to  the  wife,  the  presumption 
arises  that  the  husband  intended  a  gift  oi  the 
land  to  her  as  her  separate  property. 

WEu.  Note.— For  other  cases,  see  Husband  and 
ife.  Cent  Dig.  H  426,  471-483;    Dec.  Dig. 
«=»131.] 

7.  ETIOSNOK  «S>86— PBKfRTHPTIOHS  AB  EVI- 
DBNCE. 

Presumptions  are  evidence,  which  may 
sometimes  require  dear  and  convincing  evidence 
to  overcome  them. 

[Ed.  Note.— For .  other  cases,  see  Evidence, 
Cent.  Dig.  H  107,  106 ;    Dec  Dig.  «=>S6.] 


8.  HVBBAND  AND  WlTK  4=>268— ComoiiiiiT 

Pbopebtt— Evidence. 

In  a  husband's  action  to  quiet  title  to  land, 
where  the  controversy  turned  upon  whether  the 
land  had  been  the  commanity  property  of  him- 
self and  wife  when  defendant's  attachment  was 
levied,  testimony  of  a  visitor  at  plaintifPs  home 
during  a  period  of  two  years  that  she  had  fre- 
quently heard  the  wife  in  the  husband's  pres- 
ence refer  to  the  property  as  her  property, 
without  any  denial,  and  plaintiffs  testimony 
that  the  deed  which  he  and  his  wife  made  to  a 
brother-in-law,  who  had  reconveyed  to  him,  was 
made  to  secure  the  loan  of  an  amount  practical- 
ly equal  to  the  full  value  of  the  property  which 
he  and  his  wife  wanted  to  invest  in  certain 
stock,  was  admissible. 

WEd.  Note.— For  other  cases,  see  Husband  and 
ife.  Cent  IMg.  g  915;    Dec  Dig.  <3S5>263.] 

9.  Appeal   and   Ebbob   ®=3l012— Questionb 
or  Fact— WxiQHT  oTt  Evidbnok. 

The  matter  of  the  weight  of  evidence  is 
committed  exclusively  to  the  trial  court,  and 
cannot  be  considered  on  appeal  to  the  Supreme 
Court. 

[Ed.  NotSk— For  other  cases,  see  Appeal  and 
Error  Cent  Dig.  {g  3990-3992 ;   Dec.  Dig.  «=» 

In  Bank.  Appeal  from  Superior  Court, 
City  and  County  of  San  Franciaco;  Geo.  B. 
Crothers,  Judge. 

Action  by  Lewis  D.  Hitcbeock  against  El. 
T.  Eooney  and  others.  Judgment  for  plain- 
tiff. From  an  order  grantiiig  a  new  trial,  on 
motion  of  defendant  Boonjy,  plaintiff  ap- 
peals.   Order  aflSrmed. 

Gavin  McNab,  Nat  Sdmralowitz,  and  A. 
H.  Jarman,  all  of  San  Francisco,  for  ai^l- 
lant.  A.  P.  Dessouslavy,  of  San  Francisco, 
for  respondent 

MBLVIN,  J.  The  action  was  one  by  which 
the  plaintiff  sought  to  quiet  his  title  to  a 
certain  parcel  of  land  In  the  city  and  county 
of  San  Francisco. 

Defendant  Booney  answered,  admitting 
that  she  asserted  an  Interest  In  the  property 
by  reason  of  an  unsatisfied  attachment  levied 
thereon  and  Judgment  liens  against  said  land 
In  an  action  upon  a  promissory  note  in  which 
K.  T.  Booney  was  the  plaintiff  and  Marvle 
B.  Hitchcock,  wife  of  Lewis  D.  Hitchcock, 
was  the  defendant  There  was  a  cross-com- 
plaint Involving  the  sale  of  another  parcel  of 
land  and  the  alleged  frandnlent  disposition 
of  the  proceeds  for  the  purpose  of  defeating 
the  claim  of  K.  T.  Rooney  against  Marvie  B. 
Hitchcock,  but  we  do  not  find  It  necessary 
to  discuss  that  brandi  of  the  case. 

The  following  nndlsputed  facts  wwe  prov- 
en or  stipulated  at  the  trial  and  f cond  by 
the  court:  The  realty  In  dispute,  called 
throughout  the  trial  the  "Clayton  street 
property,"  was  conveyed  on  July  13,  1909, 
by  deed  from  E.  E.  and  Grace  Kdly,  to  Mar- 
vle B.  Hitchcock,  wife  of  plaintiff.  'JChls 
deed  was  duly  recorded  In  the  following 
month.  On  February  28,  1912,  Marvle  B. 
Hitchcock  executed  to  F.  S.  Mayer,  the  wife 
of  S.  D.  Mayer,  her  note  for  $2,350,  payable 
one  year  after  date,  without  interest.     On 
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Mardi  IT,  191S,  Mn,  Mayer  assigned  and 
transferred  the  note  to  K.  T.  Booney,  who 
promptly  brought  suit  thereon  and  caused 
an  attachment  to  be  levied  on  the  Interest 
ol  Mrs.  Hitchcock  In  the  Clayton  street  prop- 
erty. Judgnjient  was  entered  in  respondent's 
favor  In  said  action  in  April,  1»13.  This 
jiudgment  has  been  only  partially  satisfied. 
The  attachment  Is  stlU  In  force.  On  Janu- 
ary 2,  1913,  Lewis  D.  Hitchcock  and  Marvie 
B.  Hltchoock  executed  a  deed  of  conveyance 
of  the  Clayton  street  property  to  John  W. 
Green,  and  on  May  22,  1913,  John  W.  Green 
and  R.  H.  Green,  his  wife,  conveyed  the  said 
property  to  I/ewis  D.  Hltchoock,  plaintiff 
herein. 

Without  setting  forth  in  detail  the  Issues 
Involved  in  the  various  pleadings.  It  is  snflBi- 
clent  to  say  that  the  controversy  turned  upon 
the  question  whether  or  not  the  land  had 
been  the  community  property  of  plaintiff  and 
Marvie  B.  Hitchcock  at  the  time  when  K.  T. 
Rooney's  attachment  was  levied.  The  court 
found  that  plaintiff  was,  and  at  all  times 
since  the  deed  from  the  K^Iys  had  been,  in 
possession  of  the  property  In  question;  that 
be  and  Marvie  B.  Hitchcock  were,  and  long 
had  been,  husband  and  wife;  that  plaintiff 
had  purchased  said  land  with  money  which 
was  the  community  property  of  Lewis  D.  and 
Marvie  B.  Hitchcock;  that  Mrs.  Hitchcock 
had  been  named  as  grantee  in  the  deed  from 
the  Eellys  for  no  purpose  except  as  the  re- 
sult of  habit,  custom,  and  convenience;  that 
plaintiff  did  not  Intend  said  property  to  be 
conveyed  to  his  wife  by  way  of  gift,  but  that 
It  was  the  purpose  and  intention  of  both  of 
them  that  Marvie  B.  Hitchcock  should  hold 
the  record  title  for  the  benefit  of  the  communi- 
ty ;  that  Marvie  B.  Hitchcock  bad  never  been 
in  possession  of  nor  the  owner  In  fee  of  the 
Clayton  street  property;  that  the  land  in 
question  was,  and  bad  been  since  July  13, 
1900,  the  community  property  of  the  Hitch- 
cocks;  that  their  deed  to  Green  was  not 
made  for  any  fraudulent  purpose,  "but  it 
was  without  consideration  and  pursuant  to 
and  In  furtherance  of  a  plan  for  the  trans- 
fer of  the  record  title  out  of  the  name  of 
Marvie  B.  Hitchcock  and  into  the  name -of 
plaintiff,  and  made  to  prevent  the  pr(%ierty 
Involved  therein  from  being  applied  to  satis- 
fy said  notes  of  Marvie  B.  Hitchcock." 

The  motion  for  a  new  trial  was  granted, 
after  due  argument  and  submission  to  the 
count,  OB  the  ground  that: 

"l%e  evidence  eubraitted  was  and  is  Insuffi- 
cient to  support  the  finding  that  the  property 
which  is  the  Bubject-matter  of  this  action  was 
and  is  the  community  property  of  the  plaintiff 
Lewis  D.  Hitchcock,  and  his  wife." 

[1]  Appellant  conceded  that  the  granting 
or  refusing  of  a  new  trial  rests  very  largely 
In  the  discretion  of  the  trial  court,  but  he  in- 
sists that  the  court  in  reality  granted  the  mo- 
tion purely  tipon  a  question  of  law  which 
was  erroneously  determined;  that  there  was 
no  material  conflict  in  the  testimony;  .and 


that  no  condtnalon  sets  oim  faTorable  to 
plalntifTs  contention  was  possible  under  the 
evidence. 

As  we  have  seen,  the  case  really  tamed 
upon  the  question  whether  or  not  the  plain- 
tiff had  established  the  character  of  the 
property  standing  in  his  wife's  name  as  com- 
munity property.  Appellant's  counsel  are 
of  the  opinion  that  the  finding  to  the  effect 
that  the  land  was  community  property  at 
all  times  after  the  delivery  of  the  deed  from 
the  Kellys  to  Mrs.  Hitchcock  was  not  a  find- 
ing of  fact,  but  a  conclusion  of  law,  and  that 
the  court's  order,  quoted  above,  merely 
amounted  to  a  declaration  that  the  former 
Judgment  was  against  law — a  statemoit, 
say  counsel,  totally  at  variance  with  the  es- 
sential facts  found  by  the  court  and  based 
upon  unconflicting  testimony.  In  other 
words,  counsel  for  appellant  take  the  posi- 
tion that  the  trial  court  regarded  the  evidence 
sufiiclent  to  support  all  of  the  findings  of  fact 
necessary  to  the  decision  of  the  case,  but  con- 
sidered it  Insufficient  to  uphold  that  which 
counsel  call  the  "conclusion  of  law"  that  the 
land  here  Involved  was  community  property. 

[2, 1]  Undoubtedly  it  Is  the  role  that  If  up- 
on undisputed  facts  found  but  one  correct 
conclusion  of  law  Is  jwssible,  and  the  supe- 
rior court,  mistaking  the  law,  orders  a  new 
trial,  this  court  will  reverse  such  an  order 
(Flood  V.  Petry,  165  CaL  309,  132  Pac.  256, 
46  L.  R.  A.  [N.  S.)  861;  Sdiramm  ▼.  South- 
em  Pacific  Co.,  87  Gal.  426,  25  Pac.  481 ;  2 
Hayne,  New  Trial  and  Appeal  [Revised 
Edition]  p.  1623) ;  but  in  this  case  there  was 
a  material  conflict  in  the  evidence,  and, 
that  being  true,  it  makes  no  difference  wheth- 
er the  court's  first  determination  with  re- 
spect to  the  land  as  commnnlty  property  was 
a  conclusion  of  law  or  a  finding  of  fact,  be- 
cause the  order  granting  a  new  trial  was 
made  "on  the  ground  that  the  evidence  sub- 
mitted" was  InsuffldBDt  to  support  the  so- 
called  finding.  It  Is  settled,  however,  that 
the  ownership  of  property  may  be  pleaded, 
proved,  and  found  as  an  ultimate  fact,  based 
upon  the  probative  facts  adduced  from  the 
evidence.  Gavin  v.  Swain,  113  Cal.  S24,  45 
Pac.  677;  Dam  v.  Zlnk,  112  OBl.  91,  44  Pac. 
331;  Daly  v.  Sorocoo,  80  Cal.  367,  22  Pac. 
211.  The  court's  conclusion  that  the  evi- 
dence was  Insufflcieut  to  support  the  ultimate 
fact  may  have  rested  upon  a  b^ef  that  plain- 
tiff Iiad  failed  to  overcome  with  credible  tes- 
timony the  presumption  of  a  gift  to  his  wife 
arising  under  the  statute,  or  may  have  been 
due  to  the  conviction  that  sufiiclent  force 
had  not  originally  been  accorded  to  the  pre- 
sumption, or  that  defendant's  evidence  sup- 
ported the  inference  that  a  gift  was  intend- 
ed. The  court  was  not  required  to  specify 
which  of  the  probative  facts  previously 
found  had  been  without  sufBdeat  support 
from  the  evidence. 

[4]  If  the  order  gmntlng  the  new  trial  may 
be  supported  upon  any  ground,  that  will  be 
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preBomed  to  be  the  one  upon  wUch  the  court 
foonded  Its  action.  In  re  Martin,  113  Ga]. 
481,  45  Pac:  813;  Drathman  t.  Cohen,  139 
Cal.  310,  73  Pac  181 ;  Condee  v.  Gyger,  126 
CaL  547,  59  Pac.  26. 

[S]  Both  the  plainUff  and  his  wife  testi- 
fied positively  that  the  money  with  which  ttie 
land  was  purchased  was  community  prop- 
erty; that  by  causing  the  deed  from  the 
Kellys  to  designate  Mrs.  Hitchcock  as  the 
sole  grantee  no  gift  was  intended  by  the 
plaintia  nor  understood  by  bis  wife;  and 
that  the  course  here  pursued  was  in  accord- 
ance with  their  custom  in  dealing  with  the 
property  of  the  marital  community.  As  op- 
posed to  this  showing,  respondents  had  the 
benefit  of  the  presumption  of  law,  amount- 
ing to  evidence  that  the  deed  of  the  land  to 
Mrs.  Hitchcock  vested  the  title  in  her  as  her 
separate  property.     Section  164,  Civ.  Code. 

[6]  Even  if  it  was  purchased  with  commu- 
nity funds,  the  presumption  wodld  arise  that 
the  husband  Intended  a  gift  of  the  land  tp 
his  wife  as  her  separate  property.  Alferltz 
v.  Arrivlllaga,  143  Cal.  649,  77  Pac.  657; 
Shaw  V.  Bemal,  163  Gal.  266,  124  Pac.  1012; 
Hammond  v.  McCollough,  150  Cal.  642,  115 
Pac.  216  {  Estate  of  Klumpke,  167  Cal.  422, 
139  Pac.  1062;  Klllian  v.  Lilian,  10  Cal. 
App.  316,  101  Pac.  806;  Chrle  v.  Heller,  18 
Oal.  App.  581,  123  Pac.  816.  True,  these  pre- 
sumptions are  disputable,  but  they  have  such 
force  as  may  In  some  cases  ontwel^  posi- 
tive evidence  against  them. 

f7}  Presumptions  are  evidence  (People  v. 
Mllner,  122  Cal.  179.  64  Pac.  833 ;  Moote  v. 
Gould,  151  Cal.  725,  01  Pac.  616),  and  aome- 
times  steh  pre8unix>tlon8  as  we  are  here  con- 
sideling  require  clear  and  convincing  -  evi- 
dence to  overcome  tbem  (L«nnlQger  v.  Len- 
nlnger,  167  Cal.  807,  139  Pac.  679). 

[8, 9}  ReiQMndent's  case  did  not  depend  vp- 
0a  the  unsupported  presumptions  regarding 
the  etaaracter  at  the  land  as  Mrs.  Hltdhcock's 
separate  property.  Miss  Clay,  who  had  been 
a  frequent  visitor  to  the  home  of  the  Hitch- 
cocks  during  a  period  of  about  two  years 
prior  to  March,  1012,.  testified  that  daring 
that  time  she  frequently  heard  Mrs.  Hitch" 
cockr  in  the  presence  of  Mr.  Hltchooek,  refer 
to  the  daytoa  street  land  as  "nty  property," 
and  that'  on  tboee  occasions  be  bad  never 
sought  to  question,  deny,  or  correct  such 
statements.  -  PlolntUTB  counsel  seek  to  mlnl- 
mlsse  the  effect  of  this  evidence,  and  devote 
much  space  in  their  briefs  to  a  discussion 
which  goes  to  ita  weight— a  subject  which 
we  may  not  consider,  because  the  matter  of 
the  weight  of  evidence  is  committed  exclu- 
alvely  to  the  trial  court.  Such  evideiace  la 
admissible.  Hoeck  v.  Qrelf,  142  Cal.  123, 
75  Pac.  670.  Its  eilect  la  a  matter  to  be  de- 
termined upon  a  motion  for  a  new  trial  by 
tbe  Judge  of  the  court  wherein  the  cause  was 
tried. 

There  were  other  matters  which  the  court 


was  bound  to  consider,  iixi  wis  diarged  with 
a  duty  to  determine  their  proper  wdght. 
One  was  plaintiffs  testimony  that  the  deed 
to  his  brother-in-law,  Mr.  Green,  was  to  se- 
cure a  loan  of  $1,500  (practically  the  full 
value  of  the  property),  which  plalntifF  and 
his  wife  wanted  to  Invest  In  certain  stock 
upon  which  they  had  previously  lost  a  large 
sum  of  money.  At  the  time  of  this  transac- 
tion plaintiff,  according  to  his  own  admis- 
sions, had  $2,000  on  deposit  In  a  bank  in  an 
Eastern  state,  and  $2,0(X)  In  his  safe  deposit 
box  in  San  Francisco.  Evidently  the  court 
did  not  fully  credit  the  testimony  regarding 
the  reason  for  the  deed  to  Oreen  because  the 
finding  on  this  subject  was  that  the  deed  to 
Oreen  was  In  furtherance  of  a  plan  for  "the 
transfer  of  the  record  title  out  of  the  name 
of  Marvle  B.  Hitchcock  and  Into  the  name  of 
plaintiff."  It  may  well  have  been  that  upon 
further  consideration  of  the  te6tlmony  the 
court,  after  the  argument  of  the  motion  for 
a  new  trial,  felt  that  the  testlmcmy  offered 
by  plaintiff  on  the  Issue  of  the  character  of 
the  land  as  community  property  was  not  en- 
titled to  the  weight  previously  accorded  it. 

It  follows  from  the  foregoing  discussion 
that  there  was  a  substantial  ccmflict  in  the 
evidence,  and  that,  in  accordance  with  the 
well-known  principles  of  law  governing  this 
subject,  the  order  granting  a  new  trial  must 
stand. 

The  order  Is  affirmed. 

We  concur:  ANGELLOTTI,  C  J. ;  SHAW, 
J.;  I/AWLOK,  J. ;  SLOSS,  J. 


ELTINGB  V.   SANTOS.     (Sac.  2143.) 

(Supreme  Court  <rf  (jalifomia.     Nov.  1,  1916. 

Rehearing  Denied  Nov.  29,  1915.) 

1.  Dkdigation  <S=>37— Acceptanck  by  PtJb- 
uc. 

Where  an  owner  offers  to  dedicate  land  to 
the  public  use  as  a  park  or  street,  the  public 
may  accept  the  offer  by  use  or  by  formal  ac- 
tion. 

pid.  Note.— For  o<!her  casee,  see  Dedication, 
Cefit  Dig.  §1  73,  74;    Dec.  Dig.  «8=337.] 

2.  Dedication  «=»39— Estoppel  or  Vendob. 

A  vendor  may  be  estopped  to  deny  dedica- 
tion of  land  to  the  public  use  as  a  highway  when 
ho  has  s<dd  property  abutting  thereon  to  In- 
dividuals on  the  faith  of  a  recorded  map. 

[Ed.  Note;— For  other  cases,  see  Dedication, 
Cent.  Dig.  {  77;   Dec.  Dig.  <S=s39.] 

3.  DEDICATIOir     *S»29— HlGHWATS— F-ULOBB 
TO    CONSUUUATE    BY  ACCKPTANCIC. 

Where  the  owner  of  land  filed  a  map  show- 
ing an  intention  to  dedicate  a  strip  as  a  public 
way,  and  bis  successor  in  title  thereafter  hied 
another  map  evincing  an  intention  to  with- 
draw the  first  owner's  offer  of  dedication,  there 
having  been  no  acceptance  of  the  offer  by  the 
public  between  the  filing  of  the  first  map  and 
the  revocation  of  the  offer  l^  the  second,  the 
original  owner's  successor  in  title  could  so  re- 
voke the  offer  of  dedicatioD. 

[Ed.  Notev— For  other  eases,  sea  Dedication, 
Cent  Dig.  {  79;  De&  Dig.  «=»29.] 
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4.  EASTOfUNTS  «=S>17— EJjtISTEKCE  BT  IltPLICA- 

TioH— Eight  of  Wat. 

Where  the  Tendor  of  land  paBsed  the  deeds 
thereto  before  a  certain  map  was  recorded,  the 
descriptions  of  the  deeds  referring  to  the  map 
and  recogniziojir  that  a  street  existed  as  de- 
lineated on  such  map  as  heing  axijacent  to  the 
property  sold,  the  subsequent  rpconlatlon  of  the 
map  bound  the  vendor  and  his  successors,  so 
far  as  the  private  buyers  were  concerned,  to  ac- 
cord to  them  a  right  of  way  over  the  land  de- 
scribed as  a  street. 

[Ed.  Note.— For  other  cases,  see  Easements, 
Cent.  Dig.  §S  45-4»;    Dec  Dig.  «=»17.] 

5.  Eabkicents  iS=»17— Exibtknob  bt  Iicpuoa.- 
TioN— Eight  of  Wat. 

In  such  case  it  was  immaterial  that  for 
many  years  a  warehouse  was  maintained  on  a 
buyer's  land,  and  that  such  warehouse  bad  no 
opening  toward  the  street. 

[Ed.  Nota— For  other  cases,  see  Easements, 
Cent  Dig.  {§  45-49;   Dec  Dig.  «=9l7.] 

6.  easbments  ®=»17— Existence  bt  Ikfuca- 
TioN— Bight  of  Wat. 

It  was  also  immaterial  that  the  strip  of 
land  described  in  the  map  as  a  street  was  never 
used  by  any  owner  of  the  adjoining  lands. 

[EkL  Note. — For  other  cases,  see  Easements, 
Cent  Dig.  SS  45-49;   Dec.  Dig.  <S=»17.] 

7.  EsTOPPKL  €=»93  —  Equitable  BsTOPPBir- 

ESTOPPBL  TO  CLAn£  EASEMENT. 

Where  an  owner  of  land  filed  a  map  describ- 
ing a  strip  thereof  as  a  street,  and  sold  lots 
abutting  on  such  street,  and  the  successor  in 
title  of  a  purchaser  of  such  lots  who  was  in 
possession  thereof  only  through  tenants  per- 
mitted the  successor  in  title  of  the  original 
owner  to  erect  valuable  improvements  on  the 
strip  of  land  described  in  the  recorded  map  as 
a  street,  the  successor  in  title  of  the  buyer  was 
not  estopped  to  claim  a  right  of  way  over  the 
strip:  she  having  no  notice  of  the  erection  of 
the  improvements,  save  through  her  tenants, 
being  a  resident  of  a  foreign  state,  since  there 
is  no  principle  of  law  charging  a  landlord  with 
the  knowledge  of  his  tenants  in  sudi  case,  while, 
had  knowledge  of  the  erection  of  the  buildings 
been  impotable  to  her,  she  could  not  have  for- 
feited her  rights  by  failing  to  protest  against 
the  erection  of  the  improvements,  since  her 
own  rights  depended  on  matters  of  record, 
equally  open  both  to  her  and  the  party  plead- 
ing an  estoppel,  which  cannot  exUit  where  the 
knowledge  of  both  parties  is  equal,  and  nothing 
is  done  by  one  to  mislead  the  other. 

[Ed.  Note.— For  other  cases,  see  Esrtoppd, 
Cwit  Dig.  a  264-276;   Dec.  Dig.  <8=»93.] 

8.  ESTOPPSL  «=»95  —  BQOTTABIJe  BBTOPPBI/— 
ESTOrPKI.   BT    SlIJtNOE. 

One  who  by  willful  or  culpable  silence  leads 
another  to  believe  in  the  existence  of  a  state  of 
facts  in  reliance  upon  which  he  acts  to  his 
prejudice  is  estopped  by  silence  later  to  deny  the 
existence  of  the  state  of  facts. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent,  Dig.  §8  285-287;  Dec.  Dig.  «=>95.] 

In  Bank.  Appeal  from  Snperlor  Conrt, 
Stanlslans  County;    I*  W.  Fulkerth,  Judga 

Action  by  Josephine  Eltlnge,  against  Jesse 
Santos.  Judgment  for  platntiff,  and  from  it 
and  an  order  denying  his  moticm  for  new 
trial,  defendant  appeals.  Judgment  and  or- 
der affirmed. 

Maddux  &  Maddux,  of  San  Francisco,  Orlt- 
On  &  Carlson,  of  Modesto,  and  R.  R.  Fowler, 
of  Tnrlock,  for  appellant.  L.  I>.  X>ennett  and  J. 
M.  Walthall,  both  of  Modesto,  for  respondent 


MELVIN,  J.  Defendant  appeals  from  a 
Judgment  adverse  to  him  and  from  an  order 
denying  his  motlmi  for  a  new  triaL  The 
action  was  one  to  quiet  title  to  plaintiff's 
land,  to  declare  two  certain  buildings  erect- 
ed by  defendant  on  a  strip  of  land  north- 
west of  plaintiff's  proiwrty  a  nuisance  as 
being  on  a  public  street,  to  require  the  re- 
moval of  said  buildings,  to  enjoin  defendant 
from  Interfering  with  plalntlfTs  access  to 
the  street  on  which  It  was  alleged  the  said 
buildings  bad  been  placed,  and  for  damages. 
The  court  granted  all  of  the  relief  prayed 
for,  except  the  money  asked  by  way  of  dam- 


Plaintiff's  land  and  that  claimed  by  defend- 
ant belonged  originally  to  J.  W.  MltchelL  In 
1873  he  filed  a  map  of  the  town  site  of  Tor- 
lock,  showing  certain  streets  and  subdivided 
lots,  and  also  a  railroad  reservation.  One 
of  the  streets,  "Main  street"  by  name,  passed 
In  a  northeasterly  and  southwesterly  direc- 
tion between  the  subdivided  blocks,  being  80 
feet  In  width  untU  it  reached  "Front  street," 
which  was  at  right  angles  to  It  Southwest 
of  Front  street  were  three  so-called  blocks, 
one  of  them  only  partly  outlined  on  the  map^ 
and  the  other  two  not  subdivided.  These 
Joined  the  railroad  reservation  on  the  south- 
west, and  were  marked  "Ware,"  "House," 
"Reservation,"  and  two  of  them,  tiie  <mes  des- 
ignated as  "House"  and  "Reservation,"  were 
bounded  on  the  northeast  by  Front  street 
These  two  were  each  275  feet  In  their  longest 
dimension  along  Front  street  and  along  the 
line  of  the  railroad's  property,  while  the 
sabdlTided  lots  were  300  feet  lone  This 
made  the  space  between  "Hoosa^'  and  "Beaer- 
vattbn"  blocks  (which  would  be  the  extension 
of  Main  street  after  crossing  Front  street) 
ISO  feet  In  width.  Plaintiff  asserted,  and 
the  court  found,  tiiat  she  owned  and  was 
entitled  to  possession  of  certain  property, 
Inclnding  that  part  of  "Eeserratlon"  block 
on  the  line  of  Main  street  as  said  street  Is 
shown  up<m  the  original  map. 

J.  W.  Mitchell  died  In  1893,  and  the  Fin  de 
Slede  Investment  Company  became  the  own- 
er of  all  of  his  property.  On  June  11,  1903, 
that  corporation  filed  a  new  map  of  an  ad- 
dition to  the  town  of  Tnrlodc,  but  indicating 
also  the  property  here  in  controversy.  By 
this  map  Main  street  is  shown  as  being  of  a 
nnlform  width  of  80  feet  and  as  extending 
across  the  railroad  track.  This  was  the  first 
evidence  to  any  one  examining  the  record 
that  the  Fin  de  Steele  Investment  Company 
asserted  title  to  the  land  now  claimed  by 
deftodant,  because  the  deed  to  the  corpora- 
tion of  Mitchell's  former  Interest  In  the  sec- 
tion of  land  had  been  general  In  its  terms, 
and  had  not  Included  this  property  by  special 
description.  The  strips  26  faet  In  width  add- 
ed to  parcels  originally  marked  "House" 
and  "BeBerTation"  were  tor  the  flist  time 
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<lelliieated  on  tiie  new  mai)  as  parts  of  said 
blocks. 

On  December  4,  1006,  the  Fin  de  Slecto 
Investment  Ciompany  conveyed  tbe  lot  2S  by 
76  feet  adjoining  "Reservation"  block  to  W. 
M.  Coward,  defendant's  predecessor  in  In- 
terest,  wbo  deeded  It  to  defendant  on  Decem- 
ber 1,  1906,  for  $960.  On  the  10th  day  of 
July,  1006,  and  before  the  Incorporation  of 
the  dty  of  TurloA,  the  board  of  supervisors 
of  the  county  of  Stanislaus  accepted  and  pub- 
lished  an  official  map  of  that  county.  On 
that  map  the  lot  in  question  and  the  similar 
lot  opposite  are  shown  as  parts  of  the  respec- 
tive blocks,  and  not  as  portions  of  Main 
street.  During  March,  April,  and  May,  1907, 
defendant  constmcted  on  50  f^t  of  his  lot 
a  building  which  cost  $6,000,  and  in  April, 
May,  and  June,  1008,  on  the  remaining  25 
feet  he  put  up  another  building  at  a  cost  of 
$2,500.  The  court  also  found  that  during  the 
time  in  which  defendant  was  constructing 
the  buildings  on  said  land,  and  during  the 
time  he  has  maintained  them,  plaintUF  owned 
the  adjoining  land  claimed  by  her;  that  it 
was  leased  for  a  small  rental  by  tenants  who 
constructed  a  warehouse  thereon ;  that  these 
tenants  had  full  knowledge  of  defendant's 
activities  in  erecting  the  buildings  on  the 
land  claimed  by  him,  but  that  plaintiff  cmly 
knew  of  any  operations  on  said  premises 
while  the  second  boUding  was  in  course  of 
construction.  There  were  findings  to  the 
effect  that  neither  the  plaintiff,  her  predeces- 
sors, nor  her  tenants  had  ever  used  for  in- 
gress or  egress  the  strip  of  land  to  whidi  de- 
fendant asserts  ownership.  By  the  findings  it 
is  also  established  that  from  the  time  of  his 
purchase  thereof  defendant  has  been  assessed 
for  and  has  paid  all  taxes,  including  irriga- 
tion district  taxes,  as  well  as  county,  city, 
and  school  taxes;  that  the  officers  of  the 
connty  and  the  general  public  bad  actual 
knowledge  of  the  occupancy  by  defendant 
of  tbe  pr<9>erty  and  his  claim  <^  ownership, 
and  that  no  objection  was  made  by  any  offi- 
cial to  his  use  thereof ;  that  the  strip  of  land 
25  by  75  feet  claimed  by  defendant  was 
never  used  for  any  purpose  until  he  built 
upon  it;  that  there  was  never  any  general 
travel  over  it,  although  it  was  open  and  not 
inclosed;  and  "that  until  the  construction 
of  the  building  by  the  defendant  a  telegraph 
pole  and  a  flag  pole  stood  at  about  the  north- 
easterly comer  of  the  building  of  defendant" 
Plaintiff,  according  to  the  findings,  has  not, 
and  never  had,  any  Interest  in  the  said  strip. 
Main  street  is  physically  80  feet  wide  through- 
out its  length,  and  the  buildings  of  defendant 
in  no  wise  interfere  with  the  use  of  said 
80  feet    The  court  also  found: 

"Tliat  the  premises  and  lands  of  plalntifl  were 
conveyed  to  her  according  to  the  original  map 
of  Tnrlock ;  that  said  map  was  filed  by  and  con- 
sented to  by  the  owners  of  the  land  upon  whicih 
Main  street  was  laid  out;  and  that  um  owners 
of  the  land  upon  which  Main  street  was  laid 
out  and  bv  whom  said  map  was  filed  wart  at 
«]ie  time  tae  owners  of  the  land  thereafter  ood- 


veyed  to  plaintiff,  and  plaintiff  derives  her  title 
to  said  land  through  gaid  persona,  and  neither 
she  nur  her  predeceosors  in  interest  have  ever 
relinquished  or  conveyed  away  thdr  right  to 
have  Main  street  kept  open  and  maintained  as 
delineated  npon  said  map." 

There  were  findings  that  the  existence  of 
the  buildings  depreciated  the  value  of  plaln- 
tifFs  property,  and  that  the  statute  of  limi- 
tations did  not  bar  plaintiff's  action. 

Among  the  conclusions  of  law  was  one 
that  the  strip  of  land  in  question  was  a  por- 
tion of  a  public  highway,  and  that  defend- 
ant was  unlawfully  in  possession  thereof. 
Another  was  as  follows: 

"That,  irrespective  of  the  existence  of  said 
Rtrip  of  land  as  a  portion  of  the  public  higbway, 
the  said  plaintiff,  t^  reason  of  the  conveyance 
to  her  of  her  said  premises  in  accordance  with 
said  plat,  has  acquired  an  easement  over  said 
strip  of  land  and  the  right  to  have  the  same 
kept  free  from  all  obstrnctions  of  every  kind 
and  character,  and  to  have  thereover  ingress 
and  egress  to  and  from  her  said  premises  with- 
out let  or  hindraance,  and  to  remove  and  have 
removed  all  obstrnctions  therefrom." 

[1-3]  The  findings  do  not  support  the  con- 
clusion that  there  was  an  irrevocable  dedi- 
cation of  the  strip  of  land  in  question  to  the 
public  as  part  of  a  street  The  filing  of  the 
map  showed  an  intention  to  dedicate,  but 
nothing  more,  while  the  filing  of  the  later 
map  by  the  Investment  company,  Mitchell's 
successor,  evidenced  an  intention  to  withdraw 
the  offer.  Public  dedication  is  a  matter  be- 
tween the  owner  and  the  public — not  between 
the  grantor  and  his  vendees.  The  public  by 
use  or  by  formal  action  on  the  part  of  the 
proper  authorities  may  accept  an  offer  of  ded- 
ication of  a  park  or  street.  City  of  Los  An- 
geles V.  Kysor,  125  Cal.  466,  58  Pac.  00;  City 
of  Anaheim  v.  Longenberger,  134  Ool.  608, 
66  Pac.  855.  It  la  undoubtedly  true  that  a 
vendor  may  be  estopped  to  deny  dedication 
when  he  has  sold  proi)erty  to  indivldnais 
on  the  faith  of  a  recorded  map.  Many  of 
the  authorities  so  holding  are  cited  and  an- 
alyzed in  the  recent  case  of  Davidow  v.  Qris- 
wold,  23  Oal.  App.  180,  137  Pac.  619,  a  case 
in  which  a  petition  for  hearing  in  tills  court 
was  denied.  But  in  this  case  the  facts  found 
indicate  not  only  that  the  land  in  controvert 
sy  was  not  used  as  a  street,  but  that  a  part 
of  it  could  not  be  so  used,  owing  to  the  ex- 
istence of  the  flag  pole  and  telegraph  pole  at 
the  comer  of  the  space  afterwards  occupied 
by  Mr.  Santos'  building.  So  far  as  the  pub- 
lic was  concerned,  Mitchell's  successor  had 
the  right  to  revoke  the  offer  of  dedication  if 
it  had  not  been  accepted  either  formally  or 
by  user.  Schmitt  v.  San  Francisco,  100  Cal. 
307,  34  Pac  061.  This  was  done  by  the  fil- 
ing and  recording  of  the  map  in  June,  1003, 
showing  Main  street  as  of  a  uniform  width 
of  80  feet 

[4-6]  But  the  matter  of  plaintiff's  private 
easement  is  one  entirely  different  Her  pred- 
ecessors in  interest  bought  their  property  by 
the  Mitchell  map.  True,  the  first  deeds  pass- 
ed before  the  map  was  recorded,  but  the  de- 
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Bcrlpttou  referred  to  tiw  map  and  recogniz- 
ed tbe  existence  of  Main  street  as  delineated 
thereon.  The  subsequent  recordation  of  the 
said  map  bound  Mitchell  and  his  successors 
so  far  as  the  sales  to  private  Individuals  are 
concerned.  It  is  not  material  that  for  many 
years  a  warehouse  was  maintained  on  the 
property  now  owned  by  plaintiff  Immediately 
adjoining  tbe  strip  of  land  now  claimed  by 
defendant,  and  that  said  warehouse  had  no 
opening  towards  Main  street.  Neither  is  It 
of  any  consequence  that  said  strip  of  land 
had  never  been  used  by  any  owner  of  "B«s- 
ervatlon"  block.  At  the  time  plaintlfC  pur- 
chased the  property  both  parcels  were  va- 
cant, and  there  was  nothing  of  record  to 
show  an  adverse  claim  to  the  easement  whldi 
her  predecessors  had  acquired  many  years 
before,  except  tbe  map  of  the  £1n  de  Slecle 
Investment  (Company,  which  did  not  avail 
against  her  private  right  We  are  of  the 
opinion  that  the  conclusion  of  law  with  ref- 
erence to  the  existence  of  an  easement,  whldi 
we  have  quoted  above,  is  Justified  by  tbe 
flndlngs,  and  that  tbe  findings  upon  which 
It  Is  based  are  supported  by  the  evidence. 
See  Danlelson  t.  Sykes,  157  Cal.  680, 109  Pac. 
87,  28  L.  E.  A,  (N.  S.)  1024, 

[7,  8]  It  Is  tbe  earnest  contention  of  ap- 
pellant that  the  plaintiff  Is  estopped  from  as- 
serting her  right  to  the  easement  In  question 
because  without  objection  she  permitted  val- 
uable Improvements  to  be  constructed  by  blm 
In  good  faith  upon  the  property  which  be 
believed  to  be  his  own.  Tbe  court  found 
that  plaintlfTs  property  was  In  the  posses- 
sion of  her  tenants  during  the  period  of  the 
construction  of  the  buildings  by  defendant 
It  was  further  found: 

"That  the  plaintiff  does  not  reside  in  the  city 
of  Turlock,  but  resided  in  the  state  of  Wash- 
ington at  the  time  of  the  construction  of  the 
first  building,  and  had  no  knowledge  thereof, 
but  wa9  for  a  abort  time  in  the  town  of  Tur- 
lock at  or  some  time  during  the  time  of  the 
construction  of  the  second  T>uUding,  and  her 
only  notice  or  knowledge  of  such  construction 
vas  derived  from  a  brief  visit  at  said  time  to 
Turlock." 

We  know  of  no  principle  of  law  which 
charges  a  landlord  with  the  knowledge  of 
tenants  in  a  case  of  this  kind.  The  tenants 
were  not  bound  to  protect  the  easements  ai>- 
pertalning  to  the  land  occupied  by  them  nor 
to  communicate  to  Josephine  Eltluge  the  news 
that  buildings  were  in  course  of  construction 
on  the  land  adjoining  her  property ;  but  even 
if  we  regard  their  knowledge  as  hers,  and 
consider  that  she  occupied  the  same  position 
as  that  which  would  have  been  hers  had  she 
been  personally  upon  her  laud  during  the 
erection  of  both  buildings,  nevertheless  we  do 
not  see  how  she  would  have  forfeited  her 
rights  by  falling  to  protest  against  tbe  acts 


of  tbe  defendant  before  tiie  completion  of  the 

buildings.  Tbe  rights  of  plaintiff  depended 
upon  matters  of  reoord  whic^  wwe  equally 
open  to  the  knowledge  of  both  the  plaintifT 
and  the  defendant  "An  estoppel  cannot  ex- 
ist where  the  knowledge  of  both  parties  ia 
equal,  and  nothing  Is  done  by  the  one  to  mis- 
lead the  other."  Elliott  on  Roads  and 
Streets,  pp.  669,  670,  quoted  In  Webb  v.  De- 
mopoUs,  95  Ala.  136,  13  South.  297,  21  L.  B. 
A.  62.  Tbe  same  principle  la  announced  In 
Town  of  San  Leandro  v.  Le  Breton,  72  Gal. 
177,  13  Pac.  405,  and  in  Wolfe  v.  Town  of 
SnUivan,  138  Ind.  335,  32  N.  B.  1017.  In  tbe 
Carolina  Central  Railroad  Co.  ▼.  HcOaskill, 
94  N.  C.  754,  tbe  court  said: 

"Mere  silence  while  a  trespasser  is  improring 
real  estate  as  if  it  were  his  own,  while  it  mar 
sustain  a  claim  for  the  value  of  such  improve- 
ments made  in  good  faith,  cannot  be  allowed 
to  transfer  tbe  property  itseU  to  the  usurping 
occupant" 

So  In  this  case  mere  silence  on  the  part 
of  tbe  owner  of  the  easement  did  not  confer 
ber  title  upon  tbe  builder  of  tbe  houses  up- 
on the  strip  of  land  adjoining  ber  own.  Big- 
elow  further  states  tbe  mle  in  fbe  fbUowing 
language  (page  660): 

"It  is  settled  law  that  standing  by  in  silence 
will  not  bar  a  man  from  asserting  a  title  of 
record  in  the  public  registry  or  other  like  office 
so  long  as  no  act  is  done  to  mislead  the  other 
party;  then  is  no  duty  to  speak  in  such  t 
case." 

Undoubtedly  one  Is  culpable  wbo  by  his  si- 
lence leads  another  to  believe  In  the  exist- 
ence of  a  state  of  facts  in  reliance  upon 
whlcb  the  other  acts  to  his  prejtidlce.  Sacb 
person  is  estopped  by  silence.  16  Cye  684; 
Tobias  y.  Morris,  126  Ala.  561,  28  South.  617; 
Blgelow  on  Estoppel  (6th  Ed.  648).  Butthoe 
must  be  sometAlnK  wlllfal  or  culpable  In  tbe 
silence,  which  allows  another  to  place  him- 
self in  an  unfavorable  position  on  the  faltb 
or  understanding  -of  a  fact  whlcb  the  per- 
son remaining  silent  can  contradict  This  li 
tbe  doctrine  of  Plckard  v.  Sears,  6  Ad.  &  B- 
469,  whlcb  is  discnssed  In  tbe  text  of  Blge- 
low dted  above.  The  sllenoe  of  plaintiff  in 
tbe  case  before  us  did  not  dwlve  Hr.  San- 
tos of  any  Information  wblcb  she  was  bonnd 
to  give  him.  Her  title  was  a  matter  of  rao- 
ord  as  mncb  open  to  his  knowledge  a  to 
bers. 

No  other  assignmeotB  of  erior  require  no- 
Hce. 

Aa  tbe  jTidgmeDt  la  not  affected  by  the  e^ 
roneons  contusion  of  law  that  tbe  area  In- 
volved is  part  of  a  public  street,  tbe  Judg- 
ment and  order  are  afBrmed. 

We  concur:  ANCtmAAym,  O.  J.;  SHAW, 
J.;  HENSHAW,  J.;  SLOSS,  J.>  LAW- 
LOR,  J. 
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WOERNBR  T.  WOBRNEK  et  *L    (8.  P.  6166.) 

(Supreme  Oourt  of  California.     Not.  4,  1916. 
Rehearing  Denied  Dec.  2,  1915.) 

1.  Attobnbt  and  Client  ®=»80— ArTHOBirr 
— Stiptjiation. 

Ad  attorney  hae  no  general  anthority  to 
act  for  his  client,  and  cannot  bind  him  by  a 
stipulation  for  a  disposition  of  his  client's  prop- 
erty which  he  has  not  the  legul  authority  to 
make,  at  least  unless  the  stipulatioD  is  acted  np- 
on  by  the  court  and  carried  into  the  judgment 
[Ed.  Note^— For  other  cases,  see  Attorney  and 
Client,  Cent.  Dig.  {  143;    Dec.  Dig.  <S=»80.] 

2.  Fbaudb,  Statute  or  «s»116— Convxtanck 
or  IiAND — Authority  of  Agent. 

An  attorney  in  a  divorce  suit  without  writ- 
ten authority  to  stipulate  for  the  conreyanoe  of 
his  client's  land  cannot  bind  his  client  by  a 
stipulation  not  signed  by  the  client,  contemr 
plating  a  conveyance  of  Ituid  by  his  client  to  the 
adverse  party. 

[Bid.  Note. — Fbr  other  cases,  see  BVauds,  Stat- 
ute of.  Cent  Dig.  i|  251-260;    Dec.  Dig.  «ss> 

3.  Refobuation  or  Instbukbnts  4s»10— Mu- 
TUAuiT  OF  Mistake. 

Where  the  omission  of  an  agreement  re- 
specting land  from  a  stipulation  entered  into 
between  the  parties  to  a  divorce  suit  was  not 
caused  by  mutual  mistake,  the  stipulation 
would  not  be  corrected  so  as  to  incorporate 
therein  such  omitted  agreement 

[Ed.  Note. — For  other  cases,  see  Reformation 
of  Instruments,  Cent  Dig.  f§  74-78 ;  Dec.  Dig. 

«=9l9.] 

4.  SPBCinc  PKBroBKANCE  <3=>39— Pasi  Pkb- 
roBUANCK  or  Obax  Contract. 

A  parol  contract  for  the  conveyance  of  land 
will  not  be  specifically  enforced,  unless  there  has 
been  a  part  performance  sufficient  to  take  the 
agreement  out  of  the  statute  of  frauds. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  iS  114-119;  Dec.  Dig. 
<Ss>39.] 

5.  SFECmo     PXBTOBKANOB     «=94S— GoNTBAOX 

TO  Convey   Reaxty— Past  Pebfobmanci^- 

Sufficiency. 

Where,  in  a  divorce  suit,  the  parties,  to  ad- 
just their  property  rights,  made  a  stipulation 
intended  to  embody  an  oral  agreement  that  the 
wife  should  relinquish  all  interest  in  the  com- 
munity property  and  the  separate  property  of 
the  fansbend,  and  all  right  to  alimony,  counsel 
fees,  and  costs,  in  consideration  of  $3,000  and 
the  conveyance  of  certain  realty,  it  being  fur- 
ther understood  that,  if  the  wife  obtained  a  di- 
vorce on  her  craes-bill,  the  decree  shoold  be  for 
divorce  simply,  without  mentioning  property, 
she  also  agreeing  to  dismiss  a  pendim;  action 
against  the  husband  for  the  recovery  of  person- 
al property,  and  where,  in  pursuance  of  the 
agreement  a  decree  of  divorce  was  made  and  en- 
twed  in  the  wife's  favor  without  mentioning 
property,  the  action  to  recover  property  dismiss- 
ed, and  the  wife  paid  the  $3,000  by  the  hus- 
band, who  failed  to  convey  the  land  as  re- 
quired by  his  oral  agreement,  not  embodied  in 
the  stipulation,  there  was  no  part  performance 
by  the  wife  of  the  oral  agreement  tor  the  con- 
veyance of  the  land  sufficient  to  take  it  out  of 
the  operation  of  the  statute  of  frauds  entitling 
her  to  specific  performance,  since  the  giving  of 
full  consideration  is  not  of  itself  a  sufficient 
part  performance,  which  is  effected  only  where 
payment  is  accompanied  by  a  change  in  pos- 
session of  the  land  or  the  expenditure  of  money 
upon  it  on  the  faith  of  the  oral  agreement,  and 
where  the  vendor's  failure  to  perform'  would 
work  a  gross  fraud.     In  the  instant  case  the 


wife's  action  to  recover  the  iMtBonal  ptopertjr 
righte  relinquished  being  adequate. 

[Ed.  Note. — For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  §!  125,  130,  131,  134-139 ; 
Dec.  Dig.  «=»43.) 

In  Bank.  Appeal  from  Superior  Court, 
City  and  County  of  San  Francisco;  George 
A.  Sturtevaut,  Judge. 

Action  by  Marie  Woemer  agalust  Gua 
Woeraer  and  another.  Judgment  for  defend- 
ants, and  plaintiff  appeals.    Affirmed. 

Louis  P.  Boardman  and  Philip  (X  Board- 
man,  both  «f  San  Frandsco,  for  appellant 
Percy  EL  l\>wne,  of  San  Francisco,  for  re- 
spondents. 

SHAW,  J.  The  object  of  this  action  as 
disclosed  by  the  complaint,  Is  to  correct  a 
mutual  mistake  In  an  alleged  written  contract 
whereby  Adolpta  Woerner  agreed  to  conrey 
a  tract  of  land  to  Marie  Woemer,  and  to  en- 
force said  contract,  as  reformed,  against  Gns 
Woemer,  who,  it  la  alleged,  has  Succeeded 
to  the  title  of  Adolph  Woerner,  with  knowl- 
edge of  plalntUTs  rights.  Adolph  died  after 
making  the  deed  to  Gus.  Hie  latter  la  also 
made  a  party  as  executor  of  the  estate  of 
Adolph,  but  his  representatlTe  capacity  la 
not  a  material  fact  in  the  case  as  finally  aet- 
tied  by  the  findings. 

The  findings  show  that  the  alleged  contract 
was  made  ih  the  form  of  a  stipulation  signed 
by  the  attorneys  for  the  respective  parties  to 
an  action  for  divorce  begun  by  Adolph  against 
Marie,  then  pending,  a  stipulation  signed  by 
the  attorneys,  not  by  the  parties.  The  court 
further  finds  that  neither  of  the  attorneys 
signing  the  stlptilatlon  had  any  authority  in 
writing  to  make  any  agreement  for  the  con- 
veyance ot  real  property  belonging  to  Adolph 
or  Marie,  but  that  Adolph  and  Marie  did 
make  such  an  agreement,  although  it  was  not 
In  writing.  The  stipulation  contained  no 
agreement  for  the  conveyance  of  land  from 
Adolph  to  Marie,  and  It  la  not  found  that  the 
failure  to  Insert  It  in  the  stipulation  was  dn« 
to  a  mutual  mistaka 

[1-4]  An  attorney  has  no  general  authority 
to  act  for  his  client  His  stipulation  for  a 
disposition  of  his  client's  property  cannot 
bind  the  client,  If  the  attorney  had  no  legal 
authority  to  make  it ;  at  least  not  unless  It 
is  acted  on  by  the  court  and  carried  Into  the 
judgment  Preston  r.  Hill,  60  CaL  51,  19 
Am.  Rep.  647 ;  Trope  ▼.  Kerns,  83  Cal.  553.  23 
Pac.  691.  Since  the  attorneys  were  without 
written  anthorlty  to  stipulate  for  the  con- 
veyance of  land,  and  the  omission  of  the 
agreement  from  the  stipulation  was  not  caus- 
ed by  a  mutual  mistake,  it  follows  that  it 
was  of  no  Mndlng  force  on  the  parties  with 
respect  to  the  land.  The  oral  agreement  of 
the  parties  is  all  that  remains  for  comsidera- 
tlon.  The  case  is  reduced  by  the  findings  to 
an  action  to  enforce  a  parol  contract  to  coa- 
vey  real  estata     Such  an  action  Is  main- 
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tainable  only  where  tbere  haa  been  a  part 
performance  Bnffldent  to  take  the  agreement 
out  of  the  statute  of  frauds. 

[5]  The  oral  agreement  and  the  stipulation 
were  made  for  the  purpose  of  adjusting  the 
property  rights  of  the  parties  Involved  In  the 
divorce  suit ;  the  object  being  to  settle  that 
part  of  the  case  out  of  court.  In  substance, 
the  oral  agreement  was  that  In  considera- 
tion of  $3,000,  to  be  paid  to  bee  in  money  by 
Adolph,  and  the  conveyance  of  this  land  to 
her  by  him,  she  would  relinquish  all  Inter- 
est in  any  other  community  property  of  the 
marriage  and  in  all  separate  property  of 
Adolph,  and.  all  right  to  alimony,  counsel 
fees,  and  costs  in  the  divorce  suit  She  had 
filed  a  croBs-complalnt  for  divorce  against 
him,  and  It  was  further  understood  that,  if 
she  obtained  a  divorce  thereon,  the  decree 
should  be  for  a  divorce  simply,  without  men- 
tioning property.  Another  action  by  her 
against  him  for  the  recovery  of  personal 
property  was  pending,  and  it  was  also  agreed 
that  she  should  dismiss  that  action. 

In  pursuance  of  this  arrangement  a  decree 
of  divorce  was  made  and  entered  in  her  fa- 
vor, without  mentioning  property,  the  action 
to  recover  property  was  dismissed,  and 
Adolph  paid  her  the  $3,000.  He  did  not  con- 
vey the  land  to  her  as  he  agreed  to  do,  but, 
in  violation  ot  the  agreement,  conveyed  it  to 
Ous  Woemer.  It  is  not  claimed  that  she 
ever  took  or  held  possession  of  the  land,  or 
that  she  made  any  improvements  or  expendi- 
tures thereon,  or  that  she  gave  up  the  posses- 
sion of  any  property  in  consequence  of,  or 
in  reliance  upon,  the  agreement,  or  that  she 
had  any  right  in  the  land  in  question,  aside 
from  her  marital  rights. 

It  is  a  well-settled  rule  of  equity  that  the 
giving  of  the  full  consideration  is  not,  of  it- 
self, a  sufficient  part  performance  to  take  an 
oral  agreement  to  convey  land  out  of  the  op- 
eration of  the  statute  of  frauds,  or  to  author- 
ize a  decree  for  specific  performance  of  such 
oral  agreement.  In  Forrester  v.  Flores,  04 
Cat  24,  28  Pac.  107,  the  court  said: 

"  'By  an  unbroken  current  of  authorities  ran- 
ninK  through  many  years,  it  is  settled,  too  firm- 
ly for  question,  that  payment,  even  to  the  whole 
amount  of  the  purchase  money,  is  not  to  be 
deemed  part  performance  so  as  to  justify  a 
court  of  equity  in  enforcing  the  contract.' 
Browne  on  Frauds,  {  461 ;  Fry  on  Specific  Per- 
formance, §  403 ;  story's  Eiguity  Jurisprudence, 
i  761.  It  is  only  where  the  payment  is  accom- 
panied by  a  change  of  possession  in  the  land,  or 
the  expenditure  of  money  upon  it,  on  the  faith 
of  the  oral  agreement,  and  where  the  failure  to 
perform  by  the  vendor  would  work  a  gross 
fraud  upon  the  vendee,  that  a  court  of  equity 
will  decree  specific  performance  by  compelling 
the  execution  of  a  deed.  Story's  Equity  Juris. 
i  761.  For  money  paid  under  an  mvalid  con- 
tract the  party  who  pays  tias  an  adequate  rem- 
edy at  law." 

In  Edwards  v.  EBtell,  48  CaL  187,  rsterring 
to  the  doctrine  that  payment  of  the  pundiase 
money,  alone,  will  not  be  regarded  as  part 
performance,  the  court,  said: 


"The  term  "imrdiaw  mmaey,'  as  employed  in 
the  proposition  above  stated,  oompreoends  the 
consideration,  whether  it  he  money  or  property, 
or  services,  tor  which  the  lands  are  to  be  con- 
veyed, and  it  is  not  limited  to  money  alone." 

By  the  terms  of  the  agreement  the  con- 
sideration to  be  rendered  by  Marie  for  the 
land  to  be  conveyed  to  her  was  the  giving  up 
of  all  her  rights  in  other  community  or  sep- 
arate property,  and  of  her  right  to  any  fur- 
ther allowance  in  tlie  divorce  suit  by  way  of 
alimony,  costs,  and  counsel  fees.  It  was  the 
relinquishment  of  a  proiwrty  right,  unaccom- 
panied l)y  possession,  and  nothing  more.  As 
there  is  no  allegation  and  no  presumption 
that  there  was  any  other  realty  of  the  com- 
munity, it  is  to  be  aaaomed  tltat  she  yielded 
an  interest  or  right  in  personal  property  only. 
The  case  does  not  even  come  within  the 
terms  of  the  concession  made  for  argument's 
sake  in  the  opinion  in  Bwain  v.  Bumette,  89 
CaL  669,  26  Pac.  1093,  to  flie  ^ect  that  a 
conveyance  by  one  party  to  an  oral  agreement 
for  the  exchange  of  lands  might  be  a  suffi- 
cient part  performance  to  authorize  the  court 
to  enforce  the  agreement;  for  there  was  no 
agreement  for  the  division  of  landa  Dader 
tile  authorities  above  cited,  she  has  done 
nothing  more,  in  part  performance,  than  to 
render  the  full  consideration  in  property 
rights.  For  this  she  has  an  adequate  remedy 
by  an  action  to  recover  the  value  of  the  per- 
sonal and  property  rights  she  rellnqolshed. 
The  court  below  correctly  concluded,  upon  its 
findings,  that  the  plaintiff  was  not  entitled  to 
specific  performance  or  other  reli^  in  her 
action. 

The  Judgment  is  affirmed. 

We  concur:  ANGELLOTTT,  C.  J.;  MEL- 
VIN,  J.;  HENSHAW,  J.;  SLOSS,  J.;  LAW- 
LOE,  J. 


OOWBLL  et  aL  V.  SNYDBR  et  aL 

(U  A.  3495.) 

(Supreme  Court  of  C3alifomia.    Nov.  4,  1915.) 

1.  IjiKiTATroN   or  AonoHB   ®=»54— Accouht 
STAHio — ^Natubb  of. 

An  accsount  stated  and  mutually  accepted 
by  the  parties  gives  rise  to  a  new  cause  of 
action,  and,  though  it  does  not  create  a  writ- 
ten contract,  limitations  on  the  action  do  not 
begin  to  run  until  the  time  when  tlie  account 
was  stated. 

[Ed.  Note. — For  other  cases,  see  limitation 
of  Actions,  Cent  Dig.  |{  295-298;  Dec.  Dig. 
4=954.] 

2.  LiMFTATioN  OF  Actions  «=>127— Runsino 

OF   STATtnrB— INSTITDTION   OF   SUIT. 

The  institution  of  an  action  on  an  account 
will,  where  the  complaint  was  amended  to  state 
a  cause  of  action  on  an  account  stated  growing 
out  of  the  same  transaction,  stop  the  running 
of  liniitations  on  the  latter  action. 

[Ed.  Note.— For  other  caaea,  see  Limitation 
of  Actions,  Cent  Dig.  §{  S43-547;  Dec.  Dig. 
<S=s]27.] 

3.  Account  Stated  «=»19  —  Aotionb  —  Hvi- 

DSNOE. 

Evidence  htid  to  warrant  a  finding  that 
plaintifh'  claim  for  stone  quarried  from  tiieir 
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land  had  become  an  accDint  stated  by  reason 
of  defendants'  acqaieac«ice,  and  tbat  defendants 
were  to  pay  the  advanced  price  thereafter,  not- 
Tfithstanding  there  had  been  previous  bickerings 
between  the  parties. 

[E!d.  Note.— For  other  cases,  see  Account  Stat- 
ed, Oent  Dig.  $i  91-08;  Dec.  Dig.  «=»19.] 
4.  Landlosd  and  Tknart  •3>90— Holdiko 

oveb— psbsuuftionb. 

WhUe  Code  CUv.  Proc.  §  1161,  subd.  2, 
declares  that,  where  a  tenant  of  agricultural 
lands  holds  over  for  more  than  60  days  after 
the  expiration  of  the  term  without  demand  for 
poBseaeion  by  the  landlord,  it  will  be  presumed 
that  he  is  holding  by  permission  of  the  landlord 
and  at  the  terms  of  the  old  leose,  the  presump- 
tion of  holding  over  at  the  terms  of  the  old 
lease  may  be  rebutted  by  evidence. 

[Ed.  Note.— For  other  rasee,  see  Landlord  and 
Tenant,  Cent.  Dig-  U  284-2S9;   Dec.  Dig.  «=» 
90.] 
6.  Appeal  and  Ebkob  «=»119B  —  R«vntw  — 

Law  of  Casi!. 
The  doctrine  <^  the  law  of  the  case  govein- 
ing  on  retrial  api^ies  only  to  the  princijAes  of 
law  laid  down  and  where  the  facts  are  the 
snire;  hence,  where  the  facta  on  retrial  are  not 
the  same,  the  decision  on  the  former  appeal  is 
not  necessarily  binding. 

[Kd.  Mote.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  Si  4661-4605;  Dec  Dig.  «=» 
1195.1 

Department  2.  Appeal  from  Superior 
Court,  Los  Angeles  County;  E.  T.  Zook, 
Judge. 

Action  by  Ernest  V.  Cowell,  for  whom  was 
substituted  hla  executors,  and  others,  against 
Ferd  Snyder  and  Ferd  Snyder,  Jr.,  copart- 
ners, doing  business  under  the  name  of  Ferd 
Snyder  &  Son  and  that  of  tbe  Snyder  Lime 
Company.  From  a  judgment  for  plaintiffs 
and  an  order  denying  new  trial,  defendants 
appeaL    Affirmed. 

Leonard  B.  Slosson,  of  Los  Angeles,  for 
appellants.  Olney  &  Mannon  and  Page,  Mc- 
Cntcben,  Knlgbt  ft  Olney,  all  of  San  Fran- 
cisco, Ward  Chapman,  of  Los  Angeles,  and  J. 
M.  Hanson,  Jr.,  of  San  Flrandsco,  for  re- 
BpondentB. 

HELVIN,  J.  Plaintiffs  sued  to  recover  for 
the  rent  of  certain  agricultural  land  and  for 
the  price  of  certain  rode  quarried  upon  the 
premises  and  used  in  the  manufacture  of 
lime.  Judgment  was  given  in  favor  of  plain- 
tiffs, and  defendants  prosecute  appeals  from 
said  judgment  and  frwn  an  order  denying 
their  motion  for  a  new  trial. 

After  the  action  was  flrst  tried  the  plain- 
tiffs successfully  appealed  therefrom;  the 
case  being  reported  in  16  Oal.  App.  634,,  115 
Pac.  961.  As  some  of  the  Issues  involved  In 
the  litigation  are  folly  set  forth  there,  we 
need  not  restate  them  with  elaboration  here. 
The  original  contract  of  lease  provided  for  a 
rental  of  fSOO  for  the  use  of  the  agricultural 
land  for  the  year  ending  December  1,  1905, 
and  for  the  additional  payment  by  defend- 
ants of  5  cents  per  barrel  for  all  lime  man- 
nfactured  from  the  rock  quarried  on  the  prop- 
erty. The  defendants  were  in  possession  for 
three  years,  and  one  of  the  litigated  qnes- 


tlonis  was  whether  or  not  they  had  agreed 
to  pay  $500  a  year  rental  for  the  farming 
area  and  10  cents  a  barrel  for  lime  produced 
during  the  second  and  third  years.  At  the 
Brst  trial  the  court  found  and  gave  Judgment 
in  accordance  with  the  contention  of  defend- 
ants that  their  rent  and  the  charge  for  quar- 
rying had  not  been  increased  by  Implied  agree- 
ment, and  the  appellate  court  decided  that, 
under  the  pleadings  and  proof  then  before 
that  tribunal,  that  part  of  the  Judgment  was 
proper ;  but  the  Judgment  and  the  order  de- 
nying a  new  trial-  were  reversed,  because  of 
error  on  the  part  of  the  superior  court  In  al- 
lowing too  great  a  sum  for  lime  furnished 
under  contract  by  defendants  to  plaintiffs. 
Upon  the  second  trial  defendants  amended 
their  counterclaim  to  meet  the  views  of  the 
District  Court  of  Api)eal,  and  the  cause  was 
tried  again,  but  before  Judgment  was  ren- 
dered plaintiffs'  were  permitted  to  file  an 
amended  and  supplemental  complaint,  to 
which,  after  their  demurrer  was  overruled, 
defendants  made  answer.  The  defendants 
offered  no  objection  to  the  supplemental  fea- 
tures of  the  amended  complaint,  which  con- 
sisted of  allegations  of  the  death  of  one  of 
the  plaintiffs  after  the  commencement  of  the 
action  and  the  due  appointment  of  an  exec- 
utor and  an  executrix  of  his  will;  nor  did 
they  protest  against  the  repleading  of  the 
original  cause  of  action,  but  they  contended 
below  and  insist  here  that  serious  error  was 
committed  in  allowing  their  opponents  to  al- 
lege the  existence  of  an  account  stated. 

In  giving  Judgment  for  plaintiffs  the  court 
found  that,  except  for  the  stated  account,  de- 
fendants did  not  acquiesce  in  the  increased 
rental  and  charge  for  rock  for  the  year  com- 
mencing December  1,  1905,  but  did  agree  to 
such  Increases  for  the  following  year.  The 
existence  of  an  account  stated  was  found,  de- 
fendants were  allowed  credit  for  the  amount 
of  their  counterclaim,  and  Judgment  was  giv- 
en in  favor  of  plaintiffs  for  the  balance, 
amounting  to  something  more  than  $3,000. 
The  important  part  of  the  finding  regarding 
the  account  stated  was  as  f<dlows: 

"That  on  or  about  January  31,  1907,  the 
plaintiffs  rendered  and  delivered  unto  the  de- 
fendants an  account  in  writing;  showing  in  full 
all  indebtedness  owing  to  plamtiSs  by  defend- 
ants, and  all  moneys  owing  by  plaintiffs  to  de- 
fendants on  any  account  whatever  up  to  Janu- 
ary 1,  1907.  Said  account  showed  that  the  rent 
of  the  said  land  from  December  1,  1905,  to  De- 
cember 1,  1906,  was  $500;  that  the  rent  of 
the  said  land  frx>m  December  1,  1906,  to  De- 
cember 1,  1907,  was  $500;  that  the  compensa- 
tion claimed  by  the  plaintiffs  for  the  lime  rock 
quarried  on  the  sold  land  by  defendants  after 
December  1,  1906,  was  10  cents  per  barrel  for 
each  barrel  of  lime  burned  therefrom." 

After  setting  forth  the  details  of  the  state- 
ment rendered  by  plaintiffs,  the  finding  con- 
tains the  following  language: 

"That  none  of  said  defendants  have  ever  at 
any  time  objected  to  the  said  account,  or  ques- 
tioned  its  sufficiency  in  any  way,  or  evinced  any 
nnwillingneas  to  be  bound  thereby,  but,  on  the 
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contrmrr,  I3i»  defendanti^  tmS  both  of  them, 
have  agreed  and  consented  to  the  said  account 
and  to  be  bound  thereby.  That  said  account  has 
become,  and  now  is,  a  stated  account,  and  all 
the  parties  hereto  are  bound  thereby." 

[1,2]  We  win  first  examine  the  conten- 
tion of  defendants  that  the  court  erred  in 
permitting  the  amendment  by  which  plain- 
tiffs were  allowed  to  plead  an  account  stated. 
Defendants  demurred  to  the  second  cause  of 
action  set  up  In  the  amended  and  supjrte- 
mental  complaint,  on  the  ground  that  It  was 
barred  by  the  statute  of  limitations.  It  Is 
contended  that,  since  an  account  stated  con- 
stitutes a  new  cause  of  action,  the  statute  of 
limitations  begins  to  run  against  it  as  soon 
as  the  new  promise  to  pay  Is  made.  Conced- 
ing that  defendants  by  their  acquiescence 
agrreed  to  pay  the  balance  exhibited  by  the 
written  statement  of  January  31,  1907,  their 
agreement,  says  counsel  for  defendants,  was 
not  In  writing,  and  was  therefore  barred  aft- 
er the  lapse  of  two  years.  As  many  more 
than  two  years  had  elapsed  between  the  ren- 
dering of  the  accoimt  and  the  pleading  of  it 
by  plaintiffs  as  an  account  stated,  defendants 
Insist  that  the  overruling  of  their  demurrer 
was  erroneous.  Undoubtedly  an  account  stat- 
ed and  mutually  accepted  by  the  parties  does 
give  rise  to  a  new  cause  of  action,  and  the 
statute  of  limitations  on  that  cause  of  action 
begins  to  run  not  as  of  the  date  of  the  Items 
of  account,  bat  from  the  time  of  the  agree- 
ment that  the  statement  Is  correct.  See 
Balrd  v.  Crank,  98  Cal.  29S,  38  Pac.  63,  and 
cases  there  cited.  The  acceptance  of  a  writ- 
ten statement  of  account  by  acquiescence 
therein  on  the  part  of  the  person  sought  to  be 
charged  does  not  constitute  a  written  otm- 
tract  National  Cycle  Manufacturing  Co.  t. 
San  Diego  Cyde  Co.,  135  Cal.  337,  67  Pac. 
280.  But  the  account  stated  arose  out  of  the 
Identical  transactlcms  pleaded  in  the  original 
complaint,  and  It  has  repeatedly  be«i  decid- 
ed that  such  an  ameadment  as  was  here  al- 
lowed is  permissible,  and  Is  not  subject  to  the 
bar  of  the  statute  of  limitations.  Thus  In 
Union  Lumber  Co.  t.  X  W.  Schouten  &  Co.,  26 
Cal.  App.  82, 142  Pac.  910,  the  original  actloR 
was  for  goods  sold  and  delivered.  Subse- 
quently the  court  permitted  an  amended 
pleading  setting  up  an  additional  cause  of 
action  on  an  account  stated.  Exactly  the 
same  objections  were  raised  in  that  case  as 
those  which  were  put  forward  here — namely, 
that  the  court  erred  in  permitting  the  amend- 
ment setting  up  an  entirely  new  cause  of  ac- 
tion, and  also  in  falling  to  sustain  the  plea 
of  the  statute  of  limitations,  but  the  court 
overruled  both  objections,  Mr.  Justice  Ker^ 
rigan,  who  delivered  the  opinion,  saying  that, 
as  both  complaints  were  for  the  recovery  of 
the  price  of  the  same  commodity,  "the  action 
Itself,  irrespective  of  the  theory  on  which 
the  right  to  recover  Is  based,  must  be  regard- 
ed •  •  'as  baring  been  commenced  when 
the  original  complaint  was  filed."  In  fur- 
ther support  of  this  doctrine  may  be  cited 
Bogart  y.  Crosby  &  Van  Uaren,  91  Cal.  281, 


27  Pac.  006 ;  Bnlz  t.  Baota  Batlmia  Out,  etc., 
Co.,  164  Cal.  194^  128  Paa  830;  Bauer's  Law, 
etc.,  Co.  T.  L^ngwell,  11  Cal.  App.  495,  105 
Paa  427;  Mackroth  v.  Sladky,  27  CaL  App. 
,  148  Pac.  978;  Turner  &  Dahnken  v.  Bau- 
er, 1^  Paa  808.  In  the  last  three  cases  of 
the  foregoing  list  this  court  denied  petitions 
for  hearing  here. 

[3]  Appellants  attack  the  court's  concla- 
sions  regarding  the  account  stated  as  being 
unsupported  by  the  evidence.  Tlie  atatement 
upon  whdch  plaintiffs  rely  consisted  of  a  let- 
ter and  an  account  stated  sent  to  the  de- 
fendants more  than  sixty  days  after  the  com- 
mencement of  the  third  year  of  the  occupancy 
of  the  premises  by  the  Snyders.  Defendants 
are  of  the  opinion  that,  there  having  been 
constant  bickering  and  much  correspondence 
between  the  Cowells  and  the  Snyders,  in 
which  ttie  former  demanded  increased  rates, 
and  the  latter  insisted  upon  the  original  ones 
for  rent  and  for  rock  quarried,  here  could  be 
no  proper  finding  of  acquiescence  in  the  ac- 
count merely  because  no  formal  protest  was 
made  against  its  terms.  In  this  behalf  two 
cases  are  cited  which  do  sustain  the  position 
that,  where  liability  had  been  long  and  per- 
sistently denied,  the  failure  of  a  person  to 
object  to  the  correctness  of  a  statement  of 
account  sent  to  him  does  not  imply  a  promise 
to  pay  or  convert  the  transaction  Into  an  ac- 
count stated.  Columbia  Blver  Packing  Co. 
V.  Tallant  (C.  C.)  133  Fed.  990;  Edwards  ▼. 
Hoeffinghoff  (0.  C.)  38  Fed.  645.  It  is  un- 
doubtedly the  fact  that  before  and  after  the 
sending  by  the  plaintiffs  of  the  account  in 
January,  1907,  plaintiffs  demanded  the  in- 
creased rates,  and  defendant  expressed  un- 
wlllingness  to  comply  with  such  demands, 
and  if  the  finding  here  attacked  depended 
solely  upon  the  failure  of  defendants  to  Inter- 
pose a  formal  objection  to  the  written  de- 
mand of  plaintlfb,  we  would  probably  say 
that  the  evidence  was  Insufflclent  to  sommrt 
the  court's  decision  upon  this  subject.  At 
the  trial  it  was  stipulated  that  the  witness 
George,  If  present  in  court,  would  testify  tliat 
neither  of  the  defendants  ever  made  any  ob- 
jection to  the  statements  Introduced  in  evi- 
dence (meaning  the  account  and  the  acoom- 
panylng  letter).  Opposed  to  this  were  numer- 
ous letters  obvlondy  genuine,  in  which  the 
defendants  complained  that  they  did  not  aee 
how  they  could  pay  the  demanded  prices  and 
live.  It  is  true  that  none  of  those  letters 
made  objection  In  terms  to  the  figures  con- 
tained In  the  communication  from  the  plain- 
tiffs dated  January  Slst,  and  purporting  to 
display  the  condition  at  the  affairs  of  these 
litigants  on  the  first  day  of  that  year,  but,  in 
the  absence  of  other  evidence,  we  would  be 
inclined  to  bcM  that,  in  view  of  the  cont«ita 
of  the  letters,  no  new  contract  had  arisen 
from  the  meeting  of  the  mlnda  of  the  parties. 
But  there  is  another  circumstance  which  jus- 
tified the  trial  court  in  holding  that  the  let- 
ters were  mere  complaints  concerning  the 
[terms  of  a  contract  which  was  regarded  hy 
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defendants  as  a  bad  bargain.  The  defend- 
ants wrote  to  plaintiffs  promising  to  -send 
money  on  acoonnt  at  a  time  when  no  Indebt- 
edness of  the  former  to  the  latter  wonld  have 
existed,  except  npon  the  theory  that  the  In- 
creased terms  were  in  effect.  There  was  a 
letter  written  by  Mr.  Ferd  Snyder  to  pladn- 
tlffs  and  dated  September  24,  1907,  In  which 
snch  promise  was  made.  If  the  rental  and 
tbe  price  of  rock  had  been  as  appellants  say 
they  were  at  the  time  of  the  writing  of  the 
said  letter,  the  plaintUTs  would  have  been  in- 
debted to  the  defendants,  yet  the  latter,  by 
the  said  letter,  fully  admitted  an  obligation 
to  pay  money  to  the  former.  We  conclude, 
tlterefore,  that  the  finding  of  an  account  stat- 
ed is  supported  by  the  evidence. 

While  the  stated  account  amounted  in  law 
to  an  acknowledgment  of  an  indebtedness  un- 
der a  larger  rental  and  an  increased  price  for 
limestone  only  to  January  1,  1907,  the  very 
nature  of  the  business  transacted  by  the  par- 
ties to  this  suit,  taken  In  connection  with  the 
promises  to  pay  (which  could  only  have  been 
made  In  view  of  &  recognized  larger  liabil- 
ity), affords  suport  to  the  finding  that  de- 
fendants were  bound  by  an  agreement  to  con- 
tinue paying  the  advanced  prices  during  tbe 
entire  third  year  of  the  tenancy. 

[4]  Appellants  cite  subdivision  2  of  section 
1161,  Code  of  Civil  Procedure,  to  support  the 
position  which  they  take  with  reference  to 
their  tenancy  for  the  year  commencing  Decem- 
ber 1, 1908.  They  say  that  their  contract,  bas- 
ed upon  the  old  ratea,  bad  become  final,  and 
tbat  Its  terms  for  tbe  year  bad  crystallised 
t^  reason  of  tbe  fact  tbat  they  had  held  over 
more  than  sixty  days  following  tbe  dose  of 
the  previous  year.  Holding  over,  In  view  of 
the  circumstances  outlined  by  this  statute, 
establishes  a  presumption  prima  fade  of  tbe 
renewal  of  tbe  lease  for  another  year  upon 
tbe  terms  formerly  existliig,  but  such  pre- 
sumption may  be  r^ntted  by  evidence  offered 
by  either  party  to  the  lease.  Ambrose  v. 
Hyde,  146  Oal.  567,  79  Fac.  64.  We  have  disr 
cussed,  and  therefore  need  not  review  the 
evidence  wMch,  if  credited  by  the  court,  was 
sufficient  to  overthrow  the  presumptioa  de- 
fined by  tbe  Code. 

[S]  Another  question  raised  by  appellants 
is  whether  or  not  the  decision  of  tbe  District 
Court  of  Appeal  upon  tbe  former  appeal  is 
tbe  *^w  of  the  case,"  in  the  sense  that  It 
bound  tbe  trial  court  in  such  manner  as  to 
forbid  findings  contrary  to  those  approved 
by  tbe  higher  tribunal.  The  learned  district 
court  npon  tbe  former  appeal,  in  view  of  the 
conflict  of  testimony,  decided  that  there  was 
sufficient  support  for  the  finding  tbat  the 
rental  was  not  increased  for  tbe  last  2  years 
of  the  tenancy.  But  the  Judgment  as  a  whole 
was  reversed,  and  tbe  cause  was  retired  upon 
amended  pleadings.  It  is  not  apparent  that 
tbe  evidence  at  the  two  trials  was  identical, 
and  It  la  not  our  duty  to  compare  the  two 
records  in  an  effort  to  dlscorer  such  identity. 


UbvlouBly  tbe  appellants  may  not  success- 
fully invoke  the  doctrine  of  tbe  "law  of  the 
case"  to  overthrow  the  judgment  given  after 
the  second  triaL  Foley  v.  Northern  Cali- 
fornia Power  Co.,  165  Cal.  105,  130  Pac. 
1183 ;  Esrey  v.  Southern  Pacific  Co.,  103  CaL 
547,  37  Pac.  500 ;  Greenberg  v.  California  B. 
R.  Co.,  107  Cal.  673,  40  Pac.  1053;  Mahan 
V.  Wood,  79  Cal.  250,  21  Pac.  757.  The  doc- 
trine of  "the  law  of  the  case,"  generally 
speaking,  has  reference  only  to  the  principles 
of  law  announced  by  tbe  court  as  those  to 
be  applied  to  a  retrial  of  fact  It  does  not 
embrace  tbe  facts  themselves,  nor  include 
points  of  law  not  presented  and  determined. 
Moore  v.  Trott,  162  Cal.  273,  122  Pac.  462, 
and  cases  cited. 

No  other  matters  appearing  in  tlie  record 
require  discussion. 

The  judgment  and  order  are  affirmed. 

We  concur:    HHNSHAW,  J. ;  SHAW,  J. 


PIKH  T.  ZADIO  et  aL     (S.  F.  6762.) 

(Supreme  Court  of  CaUfornia.    Oct.  30,  1916.) 

1.  Plea  DIN  a  €=3239— ^Al(XI«DI(BNT  Aftkb  Da- 
HUBBEB  Sustained— Terms. 

The  imposition  of  a  payment  of  $25  to  de- 
fendant as  terms  upon  which  plaintiff  was  grant- 
ed leave  to  file  an  amended  complaint  after  a 
demurrer  was  sustained  to  the  original  com- 
plaint was  proper,  under  tbe  court's  general 
Sower  to  impose  reasonable  terms  upon  the  priv- 
ege  of  amending  pleadings. 
[Bd.  Note.— For  other  cases,  see  Pleading, 
(Tent.  Dig.  {{  626-635;  Dec.  Dig.  9=^239.] 

2.  MOHXT  Rbobivbd  €=>17— Complaint— Gkn- 
BBAL,  Demubbeb— Sufficiency. 

In  an  action  for  money  due  on  open  ac- 
count, a  complaint,  alleging  tbat  defendants  be- 
came indebted  to  plaiutis  for  money  had  and  re- 
ceived by  them  for  ttie  use  and  benefit  of  plain- 
US,  is  not  insnfflcient  on  general  demurrer, 
as  not  bein^  a  statement  of  tacts  constituting  a 
cause  of  action  in  ordinary  and  concise  langnage, 
within  the  requirement  of  Code  C!iv.  Proc  J  426, 
since  the  practice  of  pleading  the  common  counts 
is  established  beyond  qnestion. 

[Ed.  Note. — For  other  cases,  see  Money  Re- 
ceived, Cent.  Dig.  H  54-61,  64-68;  Dec.  Dig. 
«=»17.] 

3.  Pabtnebshxf  $=9213— Pabt^ebship  Obu- 

OATioN — Complaint— SuFFiciENcT. 

Where,  in  an  action  against  partners  upon 
a  partnersbip  obligation,  tbe  caption  to  tbe  com- 
plaint named  the  defendants  as  copartners,  it  is 
not  objectionable  that  there  was  no  allegation  of 
any  such  partnership  in  the  body  of  the  com- 
plaint, since  in  such  an  action  partners  may  be 
declared  against  as  any  joint  debtors. 

[E!d.  Note. — For  oth'jr  cases,  see  Partnership, 
Cent.  Dig.  §§  408,  409;   Dec.  Dig.  «S=>213.] 

4.  Limitation  or  Actions  €=>177— NsoATioir 
—Complaint— Sdfficibnot. 

An  amended  complaint  in  an  action  for 
money  due  on  open  account,  wUch  alleged  that 
the  indebtedness  arose  "within  four  years  last 
past,"  is  sutBcieut  to  negative  tbe  statute  of 
limitatious,  since  the  cause  of  action  necessarily 
arose  within  four  years  of  the  filing  of  the  orig- 
inal complalat. 

[Ed.  Note. — For  other  cases,  see  Limitation  of 
Actions,  Cent.  Dig.  {{  663-666;  Dec.  Dig.  «=» 
177.] 
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6.  LnoTAnoir  or  Aonoirs  «ss>m  —  Bab  ov 
Statute — CJompiaikt— Whbn  Bad. 

A  demurrer  on  the  ground  of  the  bar  of  the 
statute  of  limitations  lies  only  where  the  com- 
plaint affirmatively  shows  that  the  right  of  ac- 
tion is  necessarily  barred. 

[Ed.  Note. — For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  jJS  668,  669 ;  Dec.  Dig.  <8=> 
179.] 

6.  Pleading  «=>193,  317— Obovnds  ot  Dk- 

MUREEB— UNCKBTAINTT — SCOPK. 

The  objection  to  a  complaint  in  an  action 
for  money  due  on  open  account,  that  it  does  not 
set  out  the  times  when  the  items  of  indebtedness 
accrued,  cannot  be  raised  by  demurrer;  defend- 
ant's proper  remedy  being  to  demand  a  bill  of 
particulars. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  §§  425,  428-435,  437-443,  954r-062; 
Dea  Dig.  «=»193,  317.] 

7.  AocouHT,  Action  ok  «=96  — Compuowt  — 

SUFTICIBNCT. 

Where,  in  an  action  for  money  due  on  open 
account,  plaintitF  set  out  two  claims,  one  of 
which  he  averred  was  settled  at  a  time  when  he 
was  ignorant  of  the  existence  of  the  other,  which 
he  subsequently  discovered,  with  a  prayer  for  a 
judgment  on  the  latter,  the  complaint  is  not  bad 
for  failure  to  show  when  the  demand  counted  up- 
on was  discovered,  or  that  plaintiff  commenced 
action  within  a  reasonable  time  thereafter,  since 
plaintiff  did  not  count  upon  a  settlement  of  such 
demand,  with  legal  excuse  for  relief  therefrom. 

[Ed.  Note.— For  other  cases,  see  Account,  Ac- 
tion on.  Cent  Dig.  |§  8-12 ;  Dec.  Dig.  <S=»6.] 

Department  1.  Appeal  from  Superior 
Court,  City  and  County  of  San  Francisco; 
Geo.  A.  SturtCTant,  Judge. 

Action  by  B.  D.  Pike  against  H.  Zadlg  and 
others.  From  a  Judgment  sustaining  a  de- 
murrer to  the  complaint,  plaintiff  appeals. 
Reyersed,  with  directions  to  overrule  demur- 
rer with  leave  to  answer. 

Arthur  Crane,  of  San  Francisco,  for  appel- 
lant Kdmund  Tauszky,  of  San  Frandsco, 
for  respondents. 

SLOSS,  J.  The  court  below  sustained  the 
demurrer  of  certain  defendants  to  plalntHTs 
first  amended  complaint,  with  leave  to  the 
plaintiff  to  amend  said  complaint  within  ten 
days  "on  first  paying  said  defendants  (25  as 
terms."  Plaintlfl  declining  to  comply  with 
the  condition,  Judgment  was  entered  in  favor 
of  the  defendants,  and  plaintiff  appeals  from 
such  judgment 

[1]  Assuming  that  the  complaint  was  open 
to  the  objections  specified  in  the  demurrer, 
there  can,  of  course,  be  no  doubt  of  the  right 
of  the  court  to  Impose  reasonable  terms  as  a 
conditloa  of  permitting  the  amended  pleading 
to  be  filed.  It  is  not  suggested  that  the 
amount  required  to  be  paid  was  unduly  large, 
and  the  only  question,  therefore.  Is  whether 
the  demurrer  was  properly  sustained. 

The  complaint  Is  anything  but  a  model 
pleading.  At  the  same  time,  we  think  that, 
clumsily  drawn  as  it  was,  it  was  sufficient  to 
withstand  attack  on  the  points  specified  in 
the  demurrer  presented  here  by  the  respond- 
ents. In  the  caption  of  the  complaint  the  de- 
fendants named  are:     H.  Zadlg,  Albert  W. 


WoUberg,  as  IndlTtdnala,  John  Doe,  Richard 
Roe,  and  Martin  Chuzclewit,  doing  business 
as  copartners  under  the  name  of  Zadlg  &  Co., 
and  Black  Company,  First  Doe,  Second  Doe, 
Tblrd  Doe,  Fourth  Doe,  Fifth  Doe,  and  John 
McCarthy.  The  pleading  alleges.  In  para- 
graph I,  that  the  true  names  of  the  defend- 
ants are  unknown  to  plaintiff,  and  that  Blade 
Company  is  a  corporation  organized  under 
the  laws  ot  the  state  of  California.  It  then 
proceeds,  as  follows: 

"Within  four  years  last  past  in  the  dty  and 
county  of  San  Fraudaco,  state  of  Caliromia, 
defendants  became  indebted  to  plaintiff  npon  and 
according  to  an  open,  mutual,  and  current  book 
account  for  money  had  and  received  by  defend- 
ants for  the  use  and  benefit  of  plaintiff,  in  two 
sums  and  balances,  to  wit  in  one  open,  mutual, 
and  current  book  account  in  a  certain  sum  and 
balance,  to  wit  $50,000,  and  in  another  open, 
mutual,  and  current  book  account,  between  the 
same  parties,  to  wit  between  plaintiff  and  de- 
fendants, in  another  certain  sum  and  balance,  to 
wit  the  sum  of  $48,000.  Thereafter,  and  on 
or  about  February  16, 1912,  plaintiff  and  defend- 
ants entered  into  an  accord  and  satisfaction  as 
to  one  of  said  auma  to  wit  said  som  of  $50,000, 
and  plaintiff  credited  said  sum  as  being  paid. 
On  said  February  16,  1912,  plaintiff  did  not 
know  or  suspect  defendants  were  indebted  to 
him  upon  said  book  account  in  the  sum  of  $48,- 
000,  or  in  any  sum  whatever,  and  did  not  dis- 
cover said  balance  so  due  to  iiiin  as  aforesaid  nn- 
til  subsequent  to  said  Februai7  16,  1912,  and 
prior  to  the  commencement  of  this  action. 
Plaintiff  thereupon  demanded  said  sum  of  $4S,- 
000  fnan  defendants,  but  no  part  thereof  has 
ever  been  paid." 

The  prayer  la  for  judgment  for  $48,000^ 
with  Interest  and  coats  of  suit 

A  demurrer  was  interposed  by  the  defend- 
ants U.  Zadlg  and  Albert  S.  WoUberg,  as  In- 
dividuals, and  H.  Zadlg  and  E.  P.  Barrett, 
"sued  herein  under  the  names  of  John  Doe 
and  Richard  Roe,  doing  businesa  under  the 
firm  name  of  Zadlg  &  Co."  The  grounda  of 
the  demurrer  were:  That  the  complaint  does 
not  state  facts  sufficient  tp  oonstitute  a  cauae 
of  action;  that  the  complaint  is  uncertain. 
In  that  it  does  not  appear  when  the  defend- 
ants became  indebted  to  plalntUT,  when  they 
received  money  fbr  the  use  of  plaintiff,  when 
plaintiff  discovered  that  defendants  were  in- 
debted to  him  In  the  sum  of  $48,000,  when 
plaintiff  demanded  said  sum,  during  what  pe- 
riod there  existed  an  open,  mutual,  and  cur- 
rent book  account  between  plaintiff  and  de- 
fendants, whether  there  was  one  or  more 
than  one  such  account,  or  how  plaintiff  dis- 
covered that  said  balance  was  due  him.  The 
same  iMirtlculars  are  spedfied  under  the 
headings  of  uncertainty  and  unintelligibllity. 
The  demurrer  also  seeks  to  set  up  the  bar  of 
the  statute  of  limitations. 

[2]  We  do  not  consider  any  of  these  points 
well  taken.  So  far  as  the  general  demurr^ 
is  conoemed,  the  complaint  does  allege  that 
the  defendants  became  Indebted  to  the  plain- 
tiff for  money  had  and  received  by  them  fbr 
the  use  and  benefit  of  plaintiff  in  two  given 
sums.  TlUs  is  a  sufficient  pleading  under 
the  old  form  known  as  a  'Vsommon  oount"    If 
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the  queatlon  were  new,  there  might  be  good 
ground  for  saying  that  the  c(»nnion  counts  do 
not  comply  with  the  provision  of  our  Code  of 
OMl  Procedure  (section  426)  that  the  com- 
plaint must  contain  "a  statement  of  the  facts 
constituting  the  cause  of  action  In  ordinary 
and  concise  language."  But  the  practise  of 
pleading  In  this  form  has  been  too  long  es- 
tablished in  this  state  to  be  now  open  to 
question.  Abadie  ▼.  CarrlUo,  32  Cal.  172; 
Castagnlno  t.  BaUetta,  82  Cal. -260,  23  Pac. 
127;  Pleasant  t.  Sunuels,  114  Cal.  84,  46 
Paa  998;  Shade  t.  Slsson,  U5  Cal.  8S7,  47 
Pac.  135;  Minor  v.  Balbrldge,  123  Cal.  187, 
55  Pac.  783.  There  have  been  Intimations  In 
this  court  that  such  a  pleading,  although  not 
obnoxious  to  general  demurrer,  might  fall 
before  a  special  demurrer  on  the  ground  of 
uncertainty.  We  thinlc,  however,  that  there 
Is  no  force  In  this  suggestion.  If  there  be  any 
objection  to  the  common  count,  it  Is  that  the 
pleading  states  conclusions  of  law,  Instead  of 
setting  forth  the  facts  upon  which  the  plain- 
tlfT  relies.  The  real  ground  of  objection, 
therefore,  is  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action. 
But,  as  we  have  seen,  this  objection  Is  not 
maintainable. 

[3]  It  Is  urged  that  the  caption  of  the  com- 
plaint names  John  Doe,  Rlcbard  Roe,  and 
Martin  Zadlg  as  copartners  doing  business 
under  the  name  of  Zadlg  &  Co.,  but  that  the 
body  of  the  pleading  contains  no  allegation 
of  any  such  partnership.  "In  an  action 
against  partners  upon  a  partnertihlp  obliga- 
tion, It  Is  not  necessary  to  allege  a  partner- 
ship between  the  defendants,  but  they  may 
be  declared  against  as  any  Joint  debtors." 
15  Enc.  PI.  ft  Pr.  920,  and  cases  dted.  In- 
deed, a  denial  of  the  partnership,  where  It  Is 
alleged,  does  not  raise  a  material  issue. 
Hunter  v.  Martin,  67  Cel.  866. 

[4,  SI  The  point  that  the  complaint  alleges 
Uiat  the  indebtedness  accrued  "within  four 
years  last  past,"  and  not  within  four  years 
prior  to  the  commencement  of  the  action,  has 
no  merit.  A  date  within  four  years  of  the 
filing  of  the  amended  complaint  could  not 
have  been  more  than  four  years  before  the 
filing  of  the  original  complalnL  Further- 
more, a  demurrer  on  the  ground  of  the  bar  of 
the  statute  of  limitations  does  not  Ue,  where 
the  complaint  merely  shows  that  the  action 
may  have  been  barred.  It  must  appear  af- 
firmatively that,  upon  the  facta  stated,  the 
right  of  action  is  necessarily  barred.  Ord  v. 
De  La  Guerra,  18  Cal.  67;  Wise  v.  Hogan, 
77  Cal.  184,  19  Pac.  278;  Pleasant  v.  Sam- 
uels, 114  Cal.  39,  45  Pac.  998. 

[1]  It  is  no  objection  to  the  complaint  that 
the  times  when  the  indebtedness,  or  the  va- 
rious items  thereof,  accrued  are  not  set  forth. 
Pleasant  v.  Samuels,  114  Cai.  34,  38,  45  Pac. 
998.  If  the  defendants  desired  further  in- 
formation on  this  point,  the  proper  course 
was  to  demand  a  bill  of  particulars.  Id.; 
Code  Civ.  Proc.  §  464. 


[7]  The  allegations  of  the  complaint  re- 
garding two  book  accounts  are,  at  first  sight, 
somewnat  confusing.  There  seems  to  have 
been  no  good  reason  for  making  any  refer- 
ence to  the  first,  since  the  claim  on  this  was 
extinguished  by  an  accord  and  satisfaction. 
But  the  action  Is  obviously  brought  to  re- 
cover upon  the  other  demand,  viz.  tlie  one  for 
$48,000,  and  it  is  not  alleged  that  there  was 
ever  any  accord  and  satisfaction  with  regard 
to  this.  There  is,  therefore,  no  merit  in  the 
contention  of  the  respondents  tliat  plaintlCF 
was  bound  to  show  when  he  discovered  that 
this  balance  was  due  him,  or  to  aver  affirma- 
tively that  he  brought  his  action  within  a 
reasonable  time  after  such  discovery.  He 
does  not  plead  that  he  ever  agreed  upon  a 
satisfaction  of  this  demand,  and  he  is  not, 
therefore,  seeking  to  be  relieved  from  any 
settlement  with  regard  to  It. 

No  other  points  are  urged  in  support  of 
the  ruling  of  the  court  below.  We  think,  as 
we  have  already  suggested,  that  none  of  the 
objections  urged  by  the  defendants,  or  speci- 
fied in  their  demurrer,  jrainted  out  any  sub- 
stantial defect  in  the  pleading. 

The  Judgmrat  ia  reversed,  with  directions 
to  the  court  below  to  overrule  the  demurrer, 
with  leave  to  defendants  to  answer  within  a 
reasonable  time. 

We  concur;    SHAW,  J.;  LAWLOB,  J. 


WEAVER  et  al.  v   HOWATT.    (S.  F.  6606.) 

(Supreme  Court  of  California.     Nov.  6,  1915. 

Rehearing  Denied  Dec.  2,  1916.) 

1.  BOTTNDABIBS    «=»64— OOVEBNUENT    SUBVBT 

— CoUJUKBAi,  Attack. 

A  section  corner  purporting  to  be  located 
by  an  offldal  survey  ol  the  United  States  gov- 
ernment cannot  l>e  relocated  as  a  lost  corner,  on 
the  theory  that  there  waa  never  an  actaal  sur- 
vey, since  official  surveys  of  the  United  States 
government  are  not  open  to  collateral  attack  in 
an  action  at  law  between  private  i>arties. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  8i  268,  268-277 ;   Dec.  IMg.  <&=>54.1 

2.  BOTTNDABIES      $=3?  —  DEFECTIVE      OOVXBR- 

MENT  Survey — Ookneb — Locatioh. 

Where  the  monument  erected  at  a  section 
comer  under  a  United  States  government  sur- 
vey has  wholly  disappeared,  and  the  field  notes 
contain  numerous  discrepancies  and  conflicts 
with  natural  objects  and  the  topography  of  the 
region,  the  comer  must  be  relocated  in  such 
manner  as  will  best  agree  with  the  field  notes 
so  long  as  they  contain  enough  to  make  an  ap- 
proximate relocation  possible. 

[Ed.  Note. — ^For  other  cases,  see  Boundaries, 
Cent  Dig.  H  58-65;    Dec.  Dig.  «=a7.] 

8.  Boundaries  @s»3  — Sdrvet  —  Ihcidentai, 
Caixs— Courses  and  Distances. 

Whether  the  incidental  calls  in  a  survey 
wUl  be  allowed  to  prevail  over  courses  and  dis- 
tances depends  on  the  circumstances  of  each 
case. 

[Ed.  2fote.— For  other  cases,  see  Boundaries, 
Cent  Dig.  IS  3-41 ;   Dec.  Dig.  <8=93.] 

4.  Boundaries  <8=>3  —  Survet  —  Locativx 
AND  Incidental  Calls— Distances. 

Where  the  locative  calls  in  a  survey  have 
all  disappeared  or  cannot  be  identified,  and  there 
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are  no  means  of  aseertalnisg  the  location  of 
the  corner,  except  by  the  incidental  calls,  the 
incidental  calls  will  prevail  over  manifestly  er^ 
roneous  distances. 

[Ed.  Note.-+-For  other  cases,  see  Boundaries, 
Cent.  Dig.  K  3-41;    Dec.  Dig.  «=>3.] 

6.   BOUNDABIES    €=»54— GOVEBNKENT    SXTBVKT 
—I  NACCTTRAC  Y— OONCLUSI VENES8. 

The  fact  that  the  location  of  a  section  cor- 
ner in  accordance  with  an  inaccurate  govern- 
ment survey  will  set  awry  the  shapes  and 
boundaries  of  the  sections  affected  does  not  af- 
fect the  conclusiveness  of  such  survey. 

[Eld.  Note. — For  other  cases,  see  Boundarieg, 
Cent  EHg.  §§  263,  268-277;    Dec.  Dig.  «=954.j 

Department  1.  Appeal  from  Superior 
Court,  Humboldt  County;  Clifton  H.  Con- 
nick,  Judge. 

Action  by  J.  H.  G.  Weaver  and  W.  F.  Cly- 
biome  against  Theodore  Howatt.  Judgment 
for  defendant,  and  plaintiffs  appeal.  Af- 
firmed. 

E.  W.  Wilson,  J.  H.  G.  Weaver,  and  W.  F, 
Oybome,  all  of  Eureka,  for  appellants. 
G.  W.  Hunter  and  Denver  Sevier,  both  of 
Eureka,  for  respondent. 

SHAW,  J.  Tbe  appeal  is  from  the  Judg- 
ment. The  record  consists  of  the  Judgment 
roll  alone.  The  case  was  before  this  court 
upon  a  former  appeal  from  a  Judgment  ren- 
dered in  the  first  trial  of  the  cause;  that 
Judgment  being  in  favor  of  plaintiSte.  The 
Judgment  was  reversed  in  pursuance  of  an 
opinion  reported  in  161  Cal.  77, 118  Pac.  619. 
The  present  appeal  is  from  the  Judgment 
rendered  for  the  defendant  upon  the  second 
trial  of  the  cause. 

The  action  is  in  form  a  suit  to  quiet  title, 
but,  in  effect,  the  only  question  la  the  loca- 
tion of  the  common  boundary  between  the 
parties.  Tbe  plaintiffs  own  lands  in  sections 
11  and  12  in  township  2  south,  range  3  east, 
Humboldt  meridian,  said  lands  lying  adjoin- 
ing and  along  tbe  north  lines  of  said  sections. 
The  defendant  owns  land  in  sections  1  and 
2,  lying  Immediately  north  of  plaintiffs'  land. 
The  common  boundary  line  of  sections  1  and 
2  and  11  and  12  divides  the  plaintiffs'  land 
from  that  of  the  defendant,  and  its  location 
is  the  subject  of  the  controversy.  The  lo- 
cation of  the  common  corner  of  the  four  sec- 
tions determines  the  location  of  this  line. 
The  former  opinion  contains  a  copy  of  the 
map  of  the  government  survey  of  the  four 
sections.  It  also  sets  forth  the  field  notes  of 
the  survey  so  far  as  material  to  the  ques- 
tion at  hand.  We  refer  to  that  opinion  for 
a  more  detailed  statement  of  the  facts  in  the 
case.  On  the  first  trial  the  court  had  decided 
that  the  corner  In  dispute  was  a  lost  corner, 
and  had  established  it  by  the  proportional 
method;  that  is,  at  a  point  equally  distant 
between  the  north  lines  of  sections  1  and  2 
and  the  south  lines  of  sections  11  and  12, 
without  regard  to  tbe  natural  objects  desig- 
nated upon  the  map  and  field  notes  of  the 
government  survey.    Ibe  opinion  held  that 


tbls  was  erroneona,  aod  that  the  m»p  aad 
field  notes,  coupled  with  the  evidence  con- 
cerning the  position  of  some  of  the  natural 
objects  referred  to  therein,  were  sufficient  to 
take  tbe  case  out  of  the  rule  concerning  lost 
comers,  and  to  require  tbe  location  of  the 
disputed  corner  within  certain  approximate 
limits  between  the  natural  objects  found  up- 
on the  ground  and  described  In  the  map  and 
field  notes.  On  this  subject  we  said  In  con- 
tusion: 

"It  is  for  the  trial  court,  upon  all  the  evi- 
dence, to  fix  tbe  place  at  a  point  where  it  will 
best  accord  with  the  natural  objects  described 
in  the  field  notes  as  being  about  it,  and  found  to 
exist  on  the  ground,  and  which  is  least  incon- 
sistent with  tbe  distances  mentioned  in  th« 
notes  and  plat.  It  may  be  that,  under  all  the 
circumstances,  the  distance  of  20.60  chains, 
measured  from  the  south  bank  of  Eel  river,  and 
noted  on  the  plat,  affords  the  most  reliable 
means  of  ascertaining  the  approximate  position, 
but  as  upon  a  new  trial  there  may  be  different 
evidence,  we  lay  down  no  rule  to  that  effect. 
Circumstances  may  be  such  that  distances  con- 
trol, especially  where  the  natural  objects  do  not 
definitely  fix  the  place,  but  leave  it  to  be  fixed 
within  certain  limits."  161  CaL  86,  118  Pac 
522. 

Upon  the  second  trial  the  court,  following 
these  directions,  ascertained  that  the  places 
noted  on  the  field  notes  as  "steep  descent," 
"enter  bottom  land,"  and  as  tbe  south  oi 
left  bank  of  Eel  river  were  easily  located  on 
the  ground,  and  that  the  distances  given  in 
tbe  field  notes  from  tbe  south  end  of  the  line 
to  the  steep  descent  and  from  tbe  north  end 
of  the  line  to  the  south  bank  of  E^  river 
were  approximately  correct  TUie  field  notes 
and  map  show  beyond  question  that  the 
monument  set  at  the  com«  in  dispute  wa^i' 
placed  by  Foreman,  the  government  surveyor, 
at  a  point  somewhere  between  the  place  et 
ste^  descent  and  the  [dace  where  the  bottom 
land  was  entered.  Upon  these  facts  and  tbe 
other  circumstances  stated  In  tbe  findings 
the  court  located  the  comer  at  a  point  on 
tbe  line  which,  according  to  its  own  measure- 
ment. Is  distant  64.27  chains  north  of  the 
south  common  corner  of  sections  11  and  12, 
and  86.42  chains  south  of  the  north  conunon 
corner  of  sections  1  and  2. 

The  appellants  rely  cbiefiy  upon  the  prop- 
osition tbat  the  section  lines  In  question  were 
never  surveyed  at  all,  and  consequently,  since 
tbe  post  said  to  have  been  set  at  the  corner 
by  the  government  surveyor  cannot  be  found, 
that  all  the  calls  for  natural  objects  along 
the  line  mentioned  in  tbe  field  notes  and  map 
must  be  wholly  disregarded,  and  the  ow- 
ner must  be  treated  as  a  lost  comer,  ascer- 
tainable only  by  tbe  proportional  method. 
In  support  of  this  position  they  rdy  upon 
finding  No.  28  which  is  as  f(rilows: 

"That  the  line  ijetween  the  corner  common  to 
sections  11,  12,  13,  and  14  and  the  comer  com- 
mon to  sections  1,  2,  35^  and  36  on  the  north 
boundary  of  the  township  was  never  actually 
run  upon  the  ground,  and  the  corner  common 
to  sections  1,  2,  11,  and  12  was  never  actnally 
set  and  established  on  the  ground.     This  fimd- 
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ing  is  baaed  apon  all  the  facts  as  fonnd  in  the 
preceding  findings.  No  person  who  participated 
in  the  official  surrey  was  a  witness. 

[1]  This  prt^KKltlon  of  the  plaintiff  and 
this  finding  of  the  court  are  baaed  npon  the 
theory  that.  In  an  action  between  patentees 
of  adjoining  property,  the  goremment  sur- 
vey under  which  both  claim,  showing  the 
boundary  between  them,  may  be  impeached 
by  evidence  that  the  Une  was  not  rim  upon 
the  ground  as  returned  by  the  surveyor.  It 
Is  to  be  admitted,  of  course,  that  where  no 
marks  or  objects  can  t>e  found  upon  the 
ground  corresponding  to  those  referred  to  in 
the  surveyor's  return,  the  rule  of  lost  cor- 
ners prevails,  and  the  comer  can  only  be 
located  by  the  proportional  method.  Bnt 
this  does  not  Justify  the  proposition  that  the 
government  comer  can  be  placed  in  the  cate- 
gory of  a  lost  comer  by  proof  that  the  sur- 
vey purporting  to  have  been  made  was  never 
made  in  fact.  It  is  a  well-settled  proposition 
that  in  an  action  of  this  character  the  court 
has  no  power  to  set  aside  the  survey,  or  to 
overthrow  it  by  evidence  tending  to  show 
that  it  was  never  made.  In  Chapman  v. 
Polack,  70  Cal.  492,  11  Paa  764,  the  ques- 
tion at  issue  was  the  location  of  the  division 
line  between  the  northeast  and  the  southeast 
quarters  of  the  section.  The  plat  returned 
with  the  government  survey  had  noted  that 
the  Geyser  Hotel  was  north  of  the  line  and 
in  the  northeast  quarter  of  the  sectl<Hi.  The 
findings  in  the  case  stated  that  the  Geyser 
Hotel  was.  In  fact,  situated  upon  the  south- 
east quarter  of  the  section,  and  the  court 
accordingly  gave  Judgment  for  the  possession 
thereof  in  favor  of  the  owner  of  the  south- 
east quarter.    The  court  thereupon  said: 

"Under  these  circamstances,  the  question  aris- 
es: Can  parol  testimony  and  private  surreys  be 
received  to  show  that  the  line  laid  down  upon 
the  approved  official  plat  of  the  township,  un- 
der which  and  with  reference  to  which  the  par- 
ties purchased,  is  erroneous,  and  that  the  de- 
fendant's hotel,  the  mouth  of  Devil's  Cafion,  and 
Pluton  creek  are  all  not  in  the  northeast  quar- 
ter, but  in  the  southeast  quarter,  of  the  section, 
and  that  the  line  should  run  north  of  the  hotel 
and  creek,  as  shown  upon  the  plat  of  Von 
Iieicht,  a  witness  for  the  plaintiff." 

Answering  Its  own  question,  tlie  court  held 
that: 

"The  line  as  desi^ated  upon  the  plat,  and 
running  south  of  defendant's  hotel,  whether  ac- 
curate or  not,  is  to  be  deemed  and  taken  as  the 
true  division  line  between  the  north  and  south- 
east quarters  of  section  13,  and  that  neither  a 
private  survey  nor  parol  evidence  was  admis- 
sible to  show  that  the  line  should,  in  fact,  run 
north  of  defendant's  hotel." 

IWs  decision  is  approved  in  Whiting  v. 
Gardner,  80  Cal.  80,  22  Pac.  71.  In  Los  An- 
geles, etc.,  Co.  V.  Thompson,  117  Cal.  601, 
^  Pac.  714,  the  court  held  that  the  parties 
to  a  suit  involving  the  location  of  lines  es- 
tablished by  a  government  survey  could  not 
Show  that  there  had  been  no  actual  survey 
npon  the  ground  of  the  tract  described  in 
the  patent  In  Brown  v.  Yarraham,  etc., 
Co.,  3  CaL  App.  476^  86  Pac.  744,  the  court 


held  that  In  locating  a  Une  purporting  t» 
be  established  by  a  government  survey  it 
could  not  be  assumed  that  the  line  was  not 
run  upon  the  ground  as  the  report  of  the 
surveyor  purported  to  declare.  Referring  to 
this  subject,  we  said  in  the  former  opinion: 

"This  is  not  an  action  to  vacate  the  govern- 
ment survey.  It  must  be  assumed  that  the  line 
was  measured  and  the  monuments  set.  Their 
positions,  as  set,  fixed  the  rights  of  the  parties, 
regardless  of  the  inaccuracy  of  the  measure- 
ments and  the  errors  in  distance  found  in  the 
field  notes.  The  trial  court  mnst  ascertain,  as 
near  as  may  be,  where  this  monument  was  set 
by  the  government  surveyor." 

The  proposition  tliat  a  survey  cannot  t>» 
thus  impeached  is  thoroughly  established. 
In  Cragln  v.  Powell,  128  U.  8.  697,  9  Sup. 
Ct  203,  32  L.  Ed.  566,  the  court  declares  that 
whether  an  official  survey  is  erroneous  or 
should  give  way  to  corrections  from  subse- 
quent measurements  "is  a  question  which 
was  not  within  the  province  of  the  court  be- 
low, nor  is  it  the  province  of  this  court  to 
consider  and  determine."  In  Russell  v.  Max- 
well, 168  U.  S.  256,  15  Sup.  Ct  827,  89  L.  Ed. 
971,  the  court  said: 

"A  saivey  made  by  the  proper  offlcen  of 
the  United  States,  and  ccmfirmed  by  the  land 
Department,  is  not  open  to  challenge  by  any  col- 
lateral attack  In  the  courts." 

In  Whitaker  v.  McBrlde,  197  U.  S.  612,  25 
Sup.  Ct  530,  49  L.  Ed.  857,  the  principle  was 
stated  thus: 

''The  official  surveys  made  by  the  government 
are  not  open  to  collateral  attack  in  an  action 
at  law  between  private  parties." 

Other  cases  to  the  same  effect  are  Bellas 
V.  Levan,  4  Watts  (Pa.)  294;  Salmon  v.  Du- 
senbury,  110  Pa.  462,  1  AU.  686;  Grter  v. 
Pennsylvania  0.  Co.,  128  Pa.  99,  18  Atl.  480; 
Cain  V.  Flynn,  34  Ky.  (4  Dana)  601 ;  UtUe 
V.  Williams,  88  Ark.  37,  113  S.  W.  340;  Mnr- 
phy  V.  Tanner,  176  Fed.  637,  100  O.  O.  A. 
126. 

It  follows  frmn  these  authorities  that  the- 
finding  of  the  court  above  quoted  was  upon 
a  question  which  it  was  not  competent  for 
the  court  to  determine.  The  court  below,  la 
effect,  came  to  this  conclusion,  and  wholly 
disregarded  this  finding  in  the  conclusions  of 
law  and  Judgment 

The  appellants  also  argue  that  because  of 
the  many  discrepancies  between  the  distances 
given  in  the  field  notes  and  the  distances  as 
found  by  the  court,  and  because  of  other 
errors  in  topography  and  failures  to  note 
natural  objects,  made  by  the  surveyor,  the 
court  should  have  entirely  disregarded  the 
natural  objects  which  were  correctly  noted 
by  the  surveyor,  and  which  approximately 
locate  the  comer  In  dispute.  The  former 
opinion  is  against  this  propoeition,  and,  of 
course,  it  settles  the  question.  The  fore- 
going authorities  also  demonstrate  that  the 
argument  Is  without  force.  The  court  is 
bou])d  to  assume  that  the  line  was  run  on 
the  ground,  and  that  the  post  was  set  in  a 
mound  of  stones  at  a  place  fixed  for  the  com- 
mon corner  of  tho  four  sections,  as  the  field,  t 
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notes  show.  All  trace  of  tfaat  montunent  bas 
di&appeared  and  the  exact  place  where  It 
was  erected  cannot  now  be  identified. 

[2]  But  under  tlie  above  roles  these  dr- 
cumstances  do  not  destroy  the  snrvey  nor 
justify  the  court  in  disregarding  it,  when 
enough  can  be  ascertained  therefrom  and 
identified  on  the  ground  to  approrlmately 
locate  the  corner.  Even  if  the  surveyor  had 
merely  walked  over  the  line  and  measured 
the  distances  by  counting  his'  steps,  or  by 
guess,  the  government  accepted  his  report  as 
satisfactory  evidence  of  the  location  of  the 
subdivisions,  and  enough  now  remains  capa- 
ble of  identification  therefrom  on  the  ground 
to  Inform  the  court  that  he  placed  the  monu- 
ment for  a  corner  somewhere  north  of  the 
identified  place  of  "ste^  descent,"  and  some- 
where south  of  the  identified  "bottom  land," 
and  that  it  was  not  placed  in  the  dense  red- 
wood forest  in  the  middle  of  the  bottom  land, 
as  the  appellant  here  contends.  The  bottom 
land  Is  noted  on  the  official  map,  as  well  as 
in  the  field  notes,  as  situated  north  of  the 
common  comer,  and  well  within  sections  1 
and  2.  The  court,  under  the  above  author- 
ities, and  in  obedience  to  the  former  decision 
of  this  court,  could  not  do  otherwise  than 
as  It  did ;  that  is,  fix  the  corner  "at  a  point 
where  it  will  best  agree  with  the  natural  ob- 
jects described  in  the  field  notes  as  being 
about  it,  and  found  to  exist  on  the  ground, 
and  which  is  least  inconsistent  with  the  dis- 
tances mentioned  in  the  notes'  and  plat"  We 
cannot  say  from  the  facts  properly  found 
that  it  has  not  done  this. 

[3, 4]  The  appellants  contend  that  the  ref- 
erences In  the  field  notes  and  map  to  the 
natural  objects,  by  which  the  site  of  the  cor- 
ner is  now  determined,  are  mere  "incidental" 
calls,  and  not  "locative"  calls,  and  hence  that 
they  should  yield  to  distances.  It  is  true 
that  they  are  incidental  calls.  But  inciden- 
tal calls  may  be  resorted  to  for  the  purpose 
of  ascertaining  a  located  comer  where  the 
locative  calls  have  all  disappeared,  or  can- 
not be  identified,  and  there  are  no  means, 
other  than  the  incidental  calls,  of  ascertain- 
ing the  place  where  the  locative  monument 
for  the  comer  was  placed  by  the  surveyor. 
They  may  or  may  not  be  allowed  to  prevail 
over  the  courses'  and  distances  according  to 
the  circumstance  of  the  particular  case;  but 
in  a  case  like  this,  where  the  locative  monu- 
ment is  gone,  and  the  place  incapable  of 
identification,  where  the  distances  noted  in 
the  survey  as  locative  of  the  comer  are  man- 
ifestly erroneous,  such  distances  should  give 
way  to  the  natural  objects  noted  and  found 
upon  the  ground  at  approximately  the  dis- 
tances given  In  the  notes,  even  if  the  calls 
for  such  natural  objects  are  incidental  and 
not  "locative." 

[6]  It  may  well  be,  as  appellants  say,  that 
this  location  of  the  comer  will  set  all  awry 
the  shapes  of  the  sections  and  subdivisions 


affected  thereby.  This  la,  unfortunately,  a 
not  infrequent  result  of  inaccurate,  careless, 
or  fraudulent  surveys.  But  the  government 
owned  the  land,  caused  the  survey  to  be 
made,  and  sold  the  land  by  reference  there- 
to. Purchasers  must  abide  by  the  result, 
regardless  of  the  lack  of  rectangular  form  or 
regular  shape  of  the  subdivisions  so  made. 
Chapman  v.  Polack,  supra.  We  find  no  cause 
for  setting  aside  the  decision  of  the  court 
below. 
The  judgment  is  afilrmed. 

We  concur:    SLOSS,  3. ;  liAWLOR,  J. 


PACIFIC  GAS  &  HLECTBIO  CO.  ▼.  POLICE 

COURT  OF  OITT  OF  SACBAMENTO 

et  aL    (av.  138!Si) 

(District  Court  of  Appeal,  Third  District,  Cali- 

fomia.    Sept.  27, 1&15.    Behearing  Denied 

by  Supreme  Court  Nov.  28,  1915.) 

1.  Stbebt  Railboads  <S=»76  —  Rkqulation  — 
Stbeet  Sprinkxinq  Obdinance— VAxiDirr. 

.  tJnder  Const,  art  11,  t  11.  providing  that 
any  county,  city,  town,  or  township  may  make 
and  enforce  'within  its  limits  all  such  local,  po- 
lice, sanitary,  and  other  regulations  as  are  not 
in  conflict  with  general  law,  a  city  ordinance, 
requiring  that  a  street  railroad  sprinkle  its 
tracks,  Uie  space  between  theni,  and  for  a  suffi- 
cient distance  beyond  the  rails  ontside,  to  lay 
the  dust  and  prevent  it  from  arising  when  the 
cars  were  in  operation  during  the  summer 
months  and  at  such  other  times  as  might  be  nec- 
essary, was  a  legitimate  exercise  of  the  city's  po- 
lice power,  which  is  not  confined  to  the  regula- 
tion of  such  interferences  with  the  public  wel- 
fare and  comfort  as  come  strictly  -within  the 
common-law  definltioa  of  a  naisance,  but  em- 
braces the  right  to  regulate  any  class  of  busi- 
ness, the  operation  of  which,  unless  regulated, 
may  interfere  with  the  rights  of  others. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  {  156;  Dec.  Dig.  «=s>76.] 

2.  MT7KICIFAI,  COHFOBATIONS  ®=3l22  —  OBDI- 
NANCES— PEESUMPTION   OF  LEGALrTT. 

Where  a  mnniclpality  by  ordinance  required 
that  a  street  railroad  operated  therein  should 
sprinkle  its  tracks  to  lay  the  dust,  all  presump- 
tions were  in  favor  of  the  validity  of  such  ordi- 
uance,  so  that  the  burden  was  on  the  railroad 
questioning  it  to  show  its  invalidity ;  in  the  ab- 
sence of  showing  to  the  contrary,  the  court  was 
required  to  assume  ttiat  it  was  a  necessary  police 
measure,  and  that  the  injury  it  was  intended  to 
obviate  was  caused  entirely  by  the  railroad. 

[Ed.  Note. — For  other  cases,  see  Mnnicipal 
Corporations,  Cent.  Dig.  U  281-289 ;  Dec.  I>ie. 
<3=122.] 

AppUcatlon  for  certiorari  by  the  Padflc 
Gas  &  Electric  Company  against  the  Police 
Court  of  the  City  of  Sacramento,  and  the 
Superior  Court  of  the  state,  and  the  Judges 
thereof,  to  review. and  annul  judgments  en- 
tered in  the  oourts  in  a  criminal  action 
against  petitioner  for  the  violation  of  a  city 
ordinance.  Order  to  show  cause  discharged, 
and  writ  denied. 

Wm.  B.  Bosley  and  ThoB.  J.  Straub,  both 
of  San  Francisco,  and  Ij.  T.  Hatfield,  of  Sac- 
ramento, for  petitioner.  Archibald  Yell  and 
Hugh  B.  Bradford,  both  of  Sacramento,  ft>r 
respondents. 
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BURNETT,  J-.  .  The  application  Is  for  a 
writ  of  certiorari  to  review  and  annul  the 
judgments  entered  In  said  courts,  rendered 
in  a  criminal  action  prosecuted  by  the  people 
against  said  petitioner  for  the  violation  of  a 
certain  ordinance  of  said  dty  of  Sacramento. 

The  petition  filed  herein  shows  that  peti- 
tioner Is  a  public  utility  corporation,  and 
owns  and  operates  a  street  railway  system 
In  the  city  of  Sacramento,  consisting  of  ap- 
proximately 16  miles  of  double  track  and  8 
miles  of  single  track ;  that,  during  the  years 
1908  to  1012,  Inclusive,  petitioner,  under  con- 
tracts therefor  with  the  city  of  Sacramento, 
sprinkled  the  streets  occupied  by  its  tracks, 
and  received  from  said  city,  as  compensation 
therefor  under  said  contracts,  Oie  sum  of 
f9JB27,  which  sum  was  raised  therefor  by 
said  city  through  the  exercise  of  Its  regular 
taxing  powers.  The  city  commission  of  the 
city  of  Sacramento  passed  the  ordinance  In 
question,  designed  to  compel  the  petitioner, 
at  Its  own  expense,  during  certain  specified 
months  of  each  year,  to  sprinkle  a  portion  of 
said  streets.  Believing  that  said  ordinance 
was  void  and  of  no  effect,  petitioner  failed 
and  refused  to  comply  with  any  of  the  pro- 
visions thereof,  whereupon  an  action  was 
commenced  against  petitioner  in  the  police 
court  of  said  city  and,  notwithstanding  peti- 
tioner's objections  thereto  that  said  ordi- 
nance was  void  and  the  court  without  Juris- 
diction thereunder,  petitioner  was  prosecuted 
for  and  convicted  of  violating  the  same,  and 
fined  $400  therefor,  which  Judgment  was  aft- 
erwards affirmed  by  the  superior  court  Said 
ordinance  is  as  follows: 

"Section  1.  Every  person,  firm,  or  corporation 
owning,  controlling  or  operating  any  street  rail- 
road, suburban  railroad,  or  interurban  railroad 
npon  and  along  any  of  the  streets  of  the  city  of 
Sacramento  shall,  without  cost  to  the  city  during 
the  months  of  June,  July,  August,  September 
and  October  of  each  year,  and  at  such  other 
times  as  may  be  necessary  to  keep  the  dust  laid, 
sprinkle  with  water  the  surface  of  the  street, 
occupied  by  such  railroad,  between  the  rails  and 
the  tracks  and  for  a  sumcient  distance  beyond 
the  outermost  rails  thereof,  so  as  to  effectually 
lay  the  dust  and  prevent  the  same  from  arising 
when  the  cars  are  in  operation. 

"Sec.  2.  The  sprinkling  reguired  by  the  provl- 
siona  of  section  1  of  this  ordinance  sfaall  be  done 
under  the  general  supervision  of  the  superin- 
tendent of  streets,  and  such  work  shall  be  per- 
formed only  between  the  hours  of  nine  o'clock 
p.  m.  and  seven  o'clock  a.  m.,  unless  otherwise 
directed  by  said  superintendent  of  streets.  The 
water  used  for  sprinkling  said  streets  may  be 
taken  from  the  city  water  system  without 
charge;  provided,  that  great  care  must  be  ex- 
ercised in  conpUng  hose  to  the  hydrants  so  that 
injun'  to  the  same  may  be  avoided ;  and  provid- 
ed, also,  that  when  a  fire  alarm  is  sounded  all 
hydrants  must  be  instantly,  closed,  and  must  not 
be  reopened  until  the  signal  indicating  that  the 
fire  has  been  extinguished  is  given. 

"Sec.  3.  In  the  sprinkhng  of  the  streets,  as  re- 
quired by  this  ordinance,  oil  macadam  streets 
and  streets  paved  with  asphalt  shall  be  lightly 
sprinkled  but  aU  other  streets  shall  be  thorough- 
ly wet. 

"Sec.  4.  A  violation  of  any  of  the  provisions  of 
this  ordinance  shall  be  and  constitute  a  misde- 
meanor and  shall  be  punishable  by  a  fine  of  not 
to  exceed  five  hundred  dollars,  or  by  imprison- 
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ment  in  the  city  jail  for  not  to  exceed  six 
months,  and  for  each  day  any  such  person,  firm 
or  corporation  shall  fail,  refuse  or  neglect  to 
sprinkle  said  streets,  as  in  this  ordinance  pro- 
vided, such  person,  firm  or  corporation  must  pay 
to  the  city  of  Sacramento  as  hquidated  damages 
the  sum  of  two  dollars  for  each  mile  of  street  so 
left  unsprinkled. 

"Sec.  5.  This  is  an  ordinance  for  the  immedi- 
ate preservation  of  the  public  health,  and  is 
hereby  declared  to  be  an  urgency  measure  and 
shall  be  in  full  force  and  effect  from  and  after  its 
passage." 

The  charging  part  of  the  complaint  filed 
In  said  police  court  against  petitioner  was  as 
follows : 

_  "That  at  all  the  times  in  this  complaint  men- 
tioned, the  said  defendant  corporation  owned,  op- 
erated, and  controlled  a  street  railroad  upon  and 
along  and  occupying  certain  streets  of  the  dty  of 

Sacramento;    that  on  the  day  of  July, 

1913,  and  within  the  limits  of  the  city  of  Sac- 
ramento, in  the  said  state  of  California,  the  said 
defendant.  Pacific  Gas  &  Electric  Company,  a 
corporation  as  aforesaid,  did  then  and  there,  be- 
fore the  filing  of  this  complaint,  and  within  on* 
year  prior.thereto,  willfully,  and  unlawfully  foil, 
neglect,  and  refuse  to  sprinkle  with  water  the 
surface  of  the  street  or  streets  occupied  by  such 
corporation,  at  sach  times  as  were  necessary  to 
keep  the  dust  laid,  between  the  rails  and  tracks 
and  for  a  sufficient  distance  beyond  the  outer- 
most rails  thereof,  so  as  to  effectually  lay  the 
dnst  and  prevent  the  same  from  arising  when  the 
cars  owned,  operated  and  controlled  by  said  de- 
fendant corporation  upon  and  over  the  said 
street  railroad  of  the  said  defendant  corporation 
aforesaid,  were  in  operation ;  which  said  fiaUure, 
neglect,  and  refusal  of  the  said  defendant  cor- 
poration aforesaid  was  and  is  contrary  to  and  in 
violation  of  lawful  ordinance  of  the  city  of  Sac- 
ramento, entitled:  'Ordinance  Number  95,  Third 
Series,  An  Ordinance  providing  for  the  sprin- 
kling of  streets  occupied  by  street  railways,  sub- 
urban railways  or  interurban  railways,  within 
the  said  city  of  Sacramento,'  etc,  passed  by  the 
city  commission  of  said  city  of  Sacramento  on 
the  19th  day  of  June,  A.  D.  1913,  and  contrary 
to  the  form,  force,  and  effect  of  the  statute  in 
such  case  made  and  provided,  and  against  the 
peace  and  dignity  of  the  People  of  the  State  of 
California." 

There  Is  mnCh  dlscnssion  in  the  briefs  as  to 
whether  the  writ  of  certiorari,  will  lie  in  such 
case  as  this,  where  a  trial  has  been  had  In  an 
Inferior  court,  an  appeal  regularly  taken  to 
the  superior  court,  and  the  Judgment  of  the 
inferior  court  has  been  affirmed.  Some  doubt 
as  to  this  is  created  by  the  decisions.  For 
the  purpose  of  this  determination,  however, 
we  may  assume  that  an  application  for  the 
writ  may  be  entertained. 

[1]  The  remaining  question  Is  whether  the 
ordinance  must  be  held  to  be  inoperative  and 
void;  in  other  words,  beyond  the  authority 
of  the  legislative  council  to  enact  There  is 
no  controversy  as  to  the  regularity  of  any  of 
the  proceedings,  but  the  sole  contention  is 
that  petitioner  committed  no  offense,  by  vir- 
tue of  the  fact  that  said  ordinance,  being  in- 
valid, could  create  or  constitute  the  basis  for 
no  offense.  We  may  observe,  also,  that  the 
pronouncement  of  petitioner  Is  not  aided  by 
any  extraneous  evidence  as  to  the  reasonable- 
ness of  said  ordinance,  but  the  Jnstiflcatloh 
of  its  position  Is  sought  in  the  plain  signifi- 
cance of  said  provisions  themselves  in  con- 
nection with  the  terms  of  petitioner's,  fnmrcT^ 
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cblae.  Hespondent's  contention  Is  grounded 
in  tbe  proposition  that  eaid  enactment  is 
within  the  legal  exercise  of  the  police  power 
of  the  nmnidpality.  Correlated  to  this  is 
the  afiBrmatlon  by  respondents  tliat,  in  order 
to  prevail,  the  burden  is  upon  petitioner  to 
show  that  said  ordinance  is  Invalid,  all  the 
presumptions  being  in  favor  of  its  validity. 

For  a  discussion  of  the  nature  and  extent 
of  the  police  authority  of  municipalities  we 
may  refer  to  Pond  on  Public  Utilities,  {  93 ; 
Richmond  R.  R.  Co.  t.  Richmond,  96  U.  S. 
621,  24  L.  Ed.  734;  In  re  Montgomery,  163 
Cal.  467,  126  Pac  1070,  Ann.  Cas.  1914A,  130; 
Elliott  on  Roads  and  Streets,  $§  84,  85 ;  In  re 
Junqua,  10  Cal.  App.  602,  103  Paa  169;  In 
re  San  Chung,  11  Cal.  App.  611,  617, 106  Pac. 
609;  In  re  Ackerman,  6  Cat  App.  6,  9,  91 
Paa  429;  Town  of  St  Helena  v.  San  Fran- 
Cisco,  etc.  Ry.,  24  Cal.  App.  71,  140  Pac.  600, 
605 ;  County  of  Plumas  v.  Wheeler,  149  Cal. 
768,  762,  87  Pac.  909.  It  is  probably  suffi- 
cient to  quote,  of  the  above,  from  the  Junqua 
Case^  as  follows: 

"That  the  police  power  is  an  inherent  «ttei- 
bute  of  every  state  or  commonwealth  in  the  Un- 
ion is  a  propoBition  which  will  readily  be  conced- 
ed. It  18  not  only  a  power  which  inheres  in 
the  sovereignty  of  the  states,  bnt  ia  a  power  the 
exercise  of  which  by  the  states  is  indispensably 
essential  to  the  health,  peace,  comfort,  and  wel- 
fare generally  of  the  inhabitants  thereof.  In 
this  state  the  people  themselves,  by  their  Con- 
stitution, have  asserted  this  power,  and  have 
thus  expressly  conferred  its  exercise  upon  all 
counties,  cities,  towns  and  townships  within  the 
state.  Article  11,  1 11.  •  •  •  The  only  Um- 
itation  upon  the  exerdse  of  this  iwwer  prescrib- 
ed by  the  Constitution  is  that  regulations  so 
made  shall  not  conflict  with  general  laws.  This 
power  embraces  the  right  to  regulate  any  class 
of  business,  the  operation  of  which,  unless  regu- 
lated, may,  in  the  judgment  of  the  appropriate 
local  authority,  interfere  with  the  rights  of  oth-, 
ers.  •  •  •  In  other  words,  the  proposition 
cannot  be  maintained  that  the  exercise  of  this 
power  is  confined  to  the  regulation  only  of  such 
interferences  with  the  pubuc  welfare  and  com- 
fort as  come  strictly  within  the  common-law  defi- 
nition of  a  'nuisance.'    •    •    * 

"The  Legislature  has  expressly  conferred  upon 
the  legislative  authority  of  the  city  of  Sacra- 
mento the  power  'to  determine  what  are  nui- 
sances, and  to  prevent  the  same,'  •  •  * ,  and 
the  right  to  so  delegate  such  authority  is  within 
the  legislative  power  of  the  state.  But  legisla- 
tion, either  local  or  general,  which,  when  enacted 
under  the  pretext  that  it  represents  the  exercise 
of  the  police  power,  is  shown  to  be  oppressive, 
thus  imposing  unnecessary  or  unreasonably  bur- 
densome conditions,  and  restrictions  upon  and 
against  that  class  upon  which  it  is  designed  to 
directly  operate,  will  not  be  sustained.  •  •  • 
The  determination  of  the  Legislature  as  to  what 
is  a  proper  exercise  of  its  police  powers  is  not 
final  or  conclusive,  but  is  subject  to  supervision 
by  the  courts.  •  •  «  'Nor  will  they  [the 
courts]  in  any  event  interfere,  except  where  the 
case  be  plain  that  needless  oppression  is  worked 
and  constitutional  rights  are  invaded.  •  *  • 
As  it  must  happen  in  the  case  of  many  of  these 
ordinances  that  the  unreasonableness  and  op- 
pression is  not  apparent  upon  the  face  thereof, 
evidence  in  such  cases  will  be  admitted  to  show 
the  existing  conditions.'  In  re  Smith,  143  Cal. 
368,  77  Pac.  180.  •  ♦  •  Whether  it  is  im- 
practicable to  so  control  as  to  prevent  soot  ema- 
nating from  such  oil,  when  used  as  fuel,  from 
escaping  from  a  chimney  or  smokestack,  or  the 


effect  of  the  regulation,  aa  enforced,  wUI  be  to 
prevent  the  use  altogether  of  such  oil  as  fuel,  we 
cannot  st^from  the  face  of  the  ordinance  itself. 

•  •  •  We  must  assume,  from  the  fact  of  the 
passage  of  the  ordinance  and  in  the  absence  of 
evidence  showing  the  contrary,  that  the  govern- 
ing board  of  the  city  of  Sacramento  has  deter- 
mined that  it  has"  a  deleterious  effect,  "after 
[presumptively]   an   investigation  of  the   facts. 

•  *  •  The  subject  matter  of  the  ordinance  be- 
fore as  is  within  the  jurisdiction  of  the  legisla- 
tive authority  of  the  city  of  Sacramento.'*^ 

It  Is  well  to  note  tliat  the  police  power  is 
assured  by  an  express  prorlsicm  of  the  G<mi- 
stltution,  as  firilows: 

"Art.  11,  §  11.  Any  county,  city,  town  or 
township  may  make  and  enforce  within  its  limits 
all  such  local  police,  sanitary  and  other  regula- 
tions as  are  not  in  confiict  with  the  general 
laws." 

That  the  sprinkling  of  the  streets  ao  aa  eC- 
fectually  to  lay  the  dust  is  demanded  by  con- 
siderations of  health  and  comfort  of  course 
will  not  be  gainsaid,  and  that  the  bnrden  of 
such  remedial  measure  should  be  imposed  up- 
on the  agency  producing  the  inconvenience, 
discomfort,  and  menace  to  the  health  of  the 
community  would  seem  to  be  a  Just  and  equi- 
table regulation  and  discrtminatton.  And 
it  may  be  remarked,  in  this  connectioa,  that 
this  view  is  taken  by  the  authorities  whic^ 
have  been  called  to  our  attention  by  respond- 
ents. In  EUliott  on  Railroads,  i  1082,  It  is 
said: 

"A  municipal  corporation  cannot,  by  contract, 
surrender  or  alienate  its  governmental  or  police 
powers  which  the  public  welfare  demands  it 
should  exercise.  All  rights  granted  to  a  munici- 
pality, or  contracts  made  by  it  with  reference  to 
the  use  of  the  streets,  are  subject  to  its  exercise 
of  its  police  power,  and  a  railroad  company 
which  secures  the  right  to  use  the  streets  of  a 
city  takes  such  right  snbject  to  all  reasonable 
regulations  and  ordinances  enacted  by  the  city 
in  the  exercise  of  its  police  power.  Thus  it 
has  been  held  that  a  municipality  may  enact 
and  enforce  an  ordinance  requirinir  a  street  rail- 
way company  to  keep  down  the  dust  by  sprin- 
kling the  tracks." 

See,  also,  Tiedemann  on  Limitations  of  Po- 
Uce  Power,  {  194;  DUlon  on  Municipal  Cor- 
porations (5th  Ed.)  {  1276;  Elliott  on  Roada 
and  Streets,  i  95S;  Xeliis  on  Street  Rail- 
ways, {  157;  McQuillan  on  Municipal  Corpo- 
rations, i  3774 ;  Wilcox,  Municipal  Franchis- 
es, vol.  2,  p.  691. 

In  Milwaukee  v.  Milwaukee  B.  R.  &  L,  Co., 
144  Wis.  386,  129  N.  W.  623,  an  ordinance 
similar  to  the  one  under  consideratl(»i  was 
Involved.  It  required  all  street  railway  com- 
panies to  sprinkle  with  water  the  entire  road- 
bed of  the  railways  <^>erated  between  single 
tracks  and  double  tracks  and  one  foot  out- 
side of  all  tracks,  as  well  as  the  space  be- 
tween double  tracks.  The  sprinkling  was  to 
be  done  between  April  1st  and  November  1st, 
and  the  entire  expense  was  to  be  borne  by  the 
street  railway  companies,  except  that  the  city 
was  to  furnish  water  free  of  charge.  The  de- 
fendant refused  to  comply  with  the  ordi- 
nance and  the  rules  adopted  in  pursuance 
thereof,  and  the  city  commenced  a  manda- 
mus proceeding  to  compel 
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comply  with  tie  terms  ot  the  ordinance. 
The  respondent  contended  that  the  dty  had 
no  authority  to  pass  such  an  ordinance.  The 
city  justified  on  three  grounds:  (1)  A  provi- 
sion In  Its  charter  authorizing  It  to  provide 
for  the  sprinkling  of  streets;  (2)  broad  po- 
lice iwwers  conferred  on  It,  empowering  It 
to  pass  legislation  abating  nuisances  and  con- 
serving the  public  health;  (3)  a  statute  of 
1898.    The  court  said: 

"Ordinances  requiring  street  railway  compa- 
nies to  sprinkle  the  streets  immediately  adjacent 
to  their  tracks  have  been  held  valid  b^  a  num- 
ber of  courts.  City  &  S.  B.  Ck).  v.  Savannah, 
77  Ga.  731  [4  Am.  St  Rep.  106];  State  v. 
C.  4  O.  R.  Co.,  BO  La.  Ann.  1180,  24  South. 
265  [56  L.  R  A.  287];  Neweomb  v.  Norfolk 
W.  St  R.  Co.,  179  Mbbb.  449,  61  N.  B.  42;  Chi- 
cago V.  Chicago  U.  T.  Co.,  199  lU.  259,  65  N.  Eu 
243  [50  L.  R.  A.  666].  No  decisions  to  the  con- 
trary have  been  cited,  and  we  have  found  none. 
Only  in  a  case  which  is  clear  beyond  a  reason- 
able doubt  will  the  courts  declare  laws  void 
which  are  adopted  under  the  police  power  in  the 
Interest  of  the  public  health.  •  •  •  The  va- 
lidity of  a  city  ordinance  is  tested  by  the  same 
rale  (citing  cases).  We  entertain  no  doubt  that 
the  power  existed  to  pass  an  ordinance  of  the 
genersil  character  of  the  one  adopted,  provided 
such  power  was  exercised  in  a  proper  manner." 

After  considering  the  question  of  the  rea- 
sonableness of  the  ordinance,  the  court  pro- 
ceeded: 

"It  is  next  claimed  that  the  ordinance  is  void 
because  it  is  discriminatory.  •  •  *  In  the 
matter  of  stirring  up  dust  and  setting  It  in 
motion,  street  car  lines  easily  fall  into  a  class 
by  themsdves.  Their  cars  are  large  and  heavy, 
and  run  at  a  high  rate  of  speed  and  with  great 
frequency.  The  bodies  of  such  cars  rest  close 
to  the  surface  of  the  street.  They  occupy  a 
very  considerable  of  the  best  portion  of  the 
streets  to  the  exclusion  of  the  general  public  a 
large  part  of  the  time.  They  run  on  tracks 
which  create  peculiar  conditions  for  the  accumu- 
lation of  dust  and  dirt  and  they  occupy  the 
streets  by  permission  from  the  common  council, 
and  not  as  a  matter  of  absolute  right.  •  •  • 
No  other  agency  stands  on  the  same  footing 
With  the  street  cars  in  the  matter  of  raising 
dust  *  *  *  Of  course  many  different  kinds 
of  vehicles  occupy  the  streets,  and  aU  stir  up 
more  or  less  dust  when  the  necessary  conditions 
exist,  but  it  does  not  follow  that  because  all  are 
not  called  upon  to  contribute  all  must  escape. 
This  would  entirdy  exclude  the  idea  of  classifi- 
cation. The  purpose  of  this  law  is  to  provide 
for  the  sprinkhne  of  a  well-defined  portion  of  the 
public  streets  of  the  city.  The  appellant  has, 
under  the  franchise  granted  to  it,  a  paramount 
right  to  use  and  occupy  this  particular  part  of 
the  street  In  so  doing  it  is  largely  responsible 
for  setting  in  motion  the  dust  that  arises  there- 
from, and  falls  within  a  class  by  itself." 

In  the  case  above  cited.  State  v.  C.  &  0.  R. 
Co.,  50  La.  Ann.  1189,  24  South.  265,  also 
found  In  66  Lb  R.  A.  287,  the  Supreme  Court 
of  Louisiana  said: 

"Of  course,  it  is  idle  for  the  council  to  at- 
tempt to  coerce  those  corporations  to  so  operate 
their  cars  as  to  create  no  dust.  That  would  be 
a  physical  impossibility.  Hence  the  city  coun- 
cil has  attempted  to  do  the  only  thing  which,  in 
our  opinion,  it  was  possible  for  them  to  have 
done;  that  is,  to  pass  an  ordinance  requiring 
them  to  water  their  tracks  so  as  to  effectually 
keep  the  dust  laid  on  same.'  On  reason  and  au- 
thority we  are  of  opinion  the  ordinance  of  the 
city  council  of  the  dty  of  New  Orleans  must  be 


sustained  as  a  legol  exerdse  of  the  police  power, 
and  as  neither  indefinite  nor  unreasonable." 

See  Chester  v.  Chester  Trac.  Co.,  5  Pa. 
Dlst  R.  609 ;  St.  Paul  v.  Haugbro,  93  Minn. 
59,  100  N.  W.  470,  66  L.  R.  A.  441,  106  Am. 
St  Rep.  427,  2  Ann.  Cas.  580;  St  Paul  v. 
St  Paul  City  Ry.  Ca,  U4  Minn.  250,  130  N. 
W.  1108,  36  L.  R.  A.  (N.  S.)  235^  Ann.  Cas. 
1912B,  1186;  Pittsburgh  R.  R.  Co.  v.  Birm- 
ingham, 51  Pa.  41;  Mayor  of  City  of  Bal- 
timore ▼.  Baltimore  Trust  &  Guarantee  Co., 
166  U.  S.  673,  17  Sup.  Ot  696,  41  L.  Ed.  1160. 

As  a  matt»  of  some  importance  and  bear- 
ing upon  the  question,  and  as  evidence  of  a 
general  affirmation  of  such  police  power,  we 
may  also  refer  to  the  fact  that  many  cities 
have  recognized  this  as  the  rule,  and  have 
adopted  ordinances  In  accordance  therewith. 
For  Instance,  the  dty  of  Chicago  has  the 
following  ordinance: 

"Every  person  or  corporation  operating  or 
maintaining  street  railway  tracks  located  In  and 
along  the  different  streets  within  the  city,  shall, 
except  as  otherwise  expressly  provided  in  the 
respective  ordinances  under  which  tracks  have 
heretofore  been  or  may  hereafter  be  authorized 
to  be  laid,  when  ordered  so  to  do  by  the  com- 
missioner of.  public  works,  keep  moistened  and 
well  sprinkled  with  water  in  a  manner  satis- 
factory to  the  commissioner  of  public  works  the 
several  streets  upon  and  along  which  liey,  or 
either  of  them,  may  operate  or  maintain  his  or 
its  respective  tracka 

"Every  person  violating  any  of  the  provisions 
of  this  section  shall  be  fined  not  less  than  twenty- 
five  dollars  not  more  than  one  hundred  dollars 
for  each  offense,  and  a  separate  and  distinct  of- 
fense shall  be  deemed  to  have  been  committed 
each  and  every  day  on  which  said  person  or  cor- 
poration shall  neglect,  fail,  or  refuse  to  com- 
ply with  any  of  the  provisions  of  this  section." 

An  ordinance  of  Memphis  and  an  ordinance 
of  St  Louis  are  to  the  same  eftect 

[2]  We. think  that  It  would  be  going  a  long 
way  toward  unjustifiable  Interference  with 
that  discretion  In  such  matters  committed  by 
the  Constitution  to  the  various  municipalities 
of  the  state  If  we  should  hold  that  this  ordi- 
nance upon  Its  face  bears  the  proof  of  unrea- 
sonableness and  Injustice.  The  truth  is,  of 
course,  as  we  have  seen,  that  the  presumi>- 
tlons  are  In  Its  favor.  We  must  assume,  in 
the  absence  of  a  showing  to  the  contrary, 
that  it  is  a  reasonable  requisite  to  promote 
the  comfort  and  health  of  the  community, 
and  that  the  particular  Injury  complained  of 
is  caused  entirely  by  the  acts  of  petitioner. 
We  may  go  further  and  declare  the  assump- 
tion that  the  ordinance  wUl  be  given  a  rea- 
sonable construction  and  application  so  as 
to  embarrass  and  burden  as  Uttle  as  possi- 
ble this  corporation,  engaged  as  It  is  In  an 
Important  public  service.  We  cannot  bold 
that  petitioner  will  or  may  be  required  un- 
der this  ordinance  to  water  the  streets  from 
curb  to  curb.  The  object  Is  effectually  to  lay 
the  dust  that  would  otherwise  be  disturbed  and 
disseminated  by  the  operation  of  petitioner's 
cars.  This  could  probably  be  accomplished 
by  sprinkling  the  track  and  one  or  two  feet 
on  the  outside  and  by  means  of  the  oiteratioi) 
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of  the  sprinkler  along  tbe  rails.  At  least,  we 
may  so  assume  In  tbe  face  of  the  record  be- 
fore US.  Nor  need  petitioner  be  apprehensive 
that  It  will  be  mulcted  in  damages  for  a 
slight  disturbance  of  the  dust. 

All  that  any  Just  and  reasonable  court 
would  require  is  that  an  effort  be  made  In 
good  faith  to  comply  with  tbe  terms  of  said 
ordinance,  and  we  venture  to  assert  that  the 
difficulty  and  expense  incident  to  the  fair 
operation  and  execution  of  said  ordinance 
have  Iieen  greatly  exaggerated  by  petitioner. 
It  must  be  assumed  that  there  is  no  desire  on 
the  part  of  the  dty  officials  wantonly  to  em- 
barrass petitioner,  and  that  a  reasonable  at- 
titude of  acquiescence  toward  a  Just  policy 
for  the  promotion  of  the  public  health,  safe- 
ty, and  comfort  will  inure  to  the  benefit  of 
petitioner,  as  well  as  to  the  community  gen- 
erally. 

We  entertain  no  doubt  that  petitioner  has 
failed  to  make  a  sufficient  showing  to  Justi- 
fy us  In  holding  said  ordinance  invalid,  and 
the  order  to  show  cause  Is  discharged,  and 
the  writ  denied. 

We  concnr:   CHIPMAN,  P.  J.;   HART,  J. 


DAVENPORT  ▼.  GRUNDY  MOTOR 

SALES  CO. 

SAME  V.  CONDON  et  aL 

(Civ.  1699.) 

(District  Conrt  of  Appeal,  Second  District,  Cal- 
ifornia. Sept  25,  1916.  Rehearing  Denied 
by  Supreme  Court  Nov.  22,  1915.) 

1.  Sales  «=>474r-STATtjTi!8— Rkpaib  of  Au- 
tomobile— Lien — Ownebship— "Leoal  Pob- 


Under  Civ.  Code,  §  3051,  providmg  that 
one  repairing  any  article  of  personal  property 
at  the  request  of  the  owner  or  legal  possessor 
shall  have  a  lien  for  his  reasonable  charges  and 
may  retain  possession  until  tbey  are  paid,  a  mo- 
tor sales  company  repairing  an  aatomobUe  at 
the  request  of  the  buyer  under  a  conditional  sale 
contract,  who  thereafter  defaulted  in  payments, 
bad  a  lien  as  against  the  owner,  since  the  condi- 
tional buyer  was  the  "legal  possessor"  of  it 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  §§  1391-1402;    Dec.  Dig.  «=>474. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Legal  Possession.] 

2.  Bailment  <S=>1U — Statutes— Due  Process 
OJ  Law— Depbivation  of  Pbopebtt. 

Such  statute,  so  construed,  is  not  unconsti- 
tutional, since  the  conditional  seller  must  be 
deemed  to  have  known  the  rights  conferred  up- 
on the  conditional  buyer  and  to  have  mude  the 
transfer  in  contemplation  of  the  statute. 

[Kd.  Note. — For  other  cases,  see  Bailment, 
Cent  Dig.  §§  77-79,  81-84;   Dec.  Dig.  <8=»18.J 

Appeal  from  Superior  Court,  Los  Angeles 
Coimty;    Lewis  R.  Worlds,  Judge. 

Actions  by  W.  H.  Davenport  against  the 
Grundy  Motor  Sales  Company,  a  partner- 
ship composed  of  J.  R.  Grundy  and  William 
Grundy,  and  by  the  same  plaintiCT  against 
C,  W.  Condon  and  A.  E.  Davis,  copartners 
doing   business   under   the    firm   name    and 


style  of  Automobile  Clearing  House  Asso- 
datioD.  Judgment  for  defendants,  and 
plaintiff  appeals.    AfiQrmed. 

C.  O.  Bacon  and  Button  ft  Williams,  all 
of  Los  Angeles,  for  appellant.  H.  B.  Reach, 
Wm.  Schrelder,  and  Clair  S.  Tappan,  all  of 
Lob  Angeles,  for  respondents. 

SHAW,  J.  These  actions  grew  oat  of  the 
following  facts:  The  plaintiff  Davenport, 
who  was  the  owner  of  an  automobile,  sold 
the  same  under  a  lease  or  conditional  sale 
contract  to  one  Seymour,  who  agreed  to  pay 
for  the  same  in  installments;  the  title  there- 
to meanwhile  to  remain  In  plaintiff  until  the 
stipulated  price  was  fully  paid.  Seymour, 
having  possession  of  the  car  under  and  by 
virtue  of  this  contract,  left  It  with  the  Grun- 
dy Motor  Sales  Company,  which  at  his  re- 
quest made  repairs  thereon  amounting  in 
value  to  $236.85,  for  which  it  claimed  a  lien 
under  section  30S1,  Civil  Code,  whldi  pro- 
vides that: 

"A  person  who  makes,  alters  or  repairs  any 
article  of  personal  property,  at  the  request  of 
tbe  owner,  or  legal  possessor  of  the  property, 
has  a  lien  on  the  same  for  his  reasonable  charg- 
es for  the  balance  dae  for  such  work  done  and 
materials  furnished,  and  may  retain  possession 
of  the  same  until  the  charges  are  paid." 

Seymour  made  default  In  the  payment 
of  the  Installments  agreed  to  be  paid,  where- 
ai)on  plaintiff,  after  maldng  demand  upon 
the  Grundy  Motor  Sales  Company  for  th« 
delivery  of  the  car  and  Its  refusal  to  deliver 
the  same,  commenced  the  action  hereinabove 
first  entitled  to  recover  possession  of  the 
car.  Before  the  officer  could  execute  the 
writ,  the  Grundy  Motor  Sales  Company  sold 
the  automobile  to  other  parties  from  whom 
CcHidon  and  Davis,  defendants  In  the  sec- 
ond above-entitled  action,  purchased  it; 
whereupon  the  second  suit  was  Instituted. 
The  appeals  are  prosecuted  from  Judgments 
rendered  In  favor  of  defendants  In  both 
cases. 

[1]  The  sole  question  Involved  l8  whether 
or  not  tbe  Grundy  Motor  Sales  Company 
was  entitled  to  a  Ilea  for  the  work  done  and 
materials  furnished  In  making  repairs  upon 
the  automobile  at  the  request  of  Seymour  to 
whom  plaintiff  had  delivered  possession  un- 
der the  terms  of  the  contract  for  the  condi- 
tional sale  thereof.  Appellant  Insists  that, 
as  Seymour  did  not  have  title  to  the  prop- 
erty, no  lien  for  repairs  could  be  based  upon 
any  act  or  request  of  bis.  Tbia  contention, 
however,  is  contrary  to  the  plain  import  at 
the  language  used  in  the  statute,  wlilch,  as 
we  have  seen,  expressly  provides  that  one 
making  repairs  at  the  request  of  the  legal 
possessor  of  the  property  shall  have  a  lien 
therefor.  That  Seymour  was  the  legal  pos- 
sessor of  the  automobile  admits  of  no  ques- 
tion, nie  case  of  Lowe  ▼.  Woods,  100  CaL 
408,  34  Pac.  939,  38  Am.  St.  Rep.  301,  dted 
by  appellant,  was  one  wherein  the  court  had 
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before  It  another  provision  of  tbe  sectioa  to 
the  effect  that: 

"Livery  or  boarding  or  fe«d-8table  proprietors, 
and  persons  pasturing  horses  or  stock,  have  a 
lien,  dependent  on  possession,  for  their  compen- 
sation in  caring  for,  boarding,  feeding,  or  pas- 
turing such  horses  or  stock." 

In  construing  this  provision  of  the  statute, 
it  was  held  that  a  livery  stable  keeper  ac- 
quired no  Hen  for  the  care  of  a  horse  left 
with  him  by  one  having  possession  thereof 
under  a  conditional  sale  wherein  the  title 
was  retained  In  the  seller  until  payment  of 
the  agreed  purchase  price.  This  case,  how- 
ever, and  the  authorities  cited  in  the  opin- 
ion, furnish  no  support  for  platntllTs  conten- 
tion, since  the  provision  before  the  court  in 
that  case  did  not  authorize  a  lien  based  upon 
a  request  made  by  the  legal  possessor  of  the 
property.  The  statute  is  clear  and  explicit 
In  its  terms,  and  construed  according  to  the 
plain  import  of  the  language  used,  was  in- 
tended by  the  Legislature  to  give  to  one 
making  repairs  upon  perscmal  property  at 
the  request  of  the  one  having  legal  posses- 
sion thereof  a  lien  therefor. 

[2]  It  is  suggested  that,  if  the  statute  be 
thus  construed,  then  it  is  unconstitutional. 
We  perceive  no  merit  In  this  contention. 
Plaintiff  must  be  deemed  to  have  known 
what  rights  he  was  conferring  upon  Sey- 
mour when  he  transferred  possession  of  the 
automobile  to  him,  and  the  transfer  mnst 
be  deemed  to  have  been  made  in  contempla- 
tion of  the  provisions  of  the  statute  giving 
to  any  person  making  repatrs  upon  the  car 
at  the  request  of  Seymour  a  Hen  for  the  rea- 
sonable value  of  the  work  done  and  mate- 
rials furnished  in  making  snch  repairs. 

The  judgments  are  affirmed. 


3.  Pastnebsbip  €=»317  —  RioBis  OT  Pabi- 

NEES — Accounting. 

Where  the  partnership  was  to  build  a 
house,  and  a  member  of  the  firm  refused  to  go 
on  with  the  work,  he  did  not  thereby  waive  or 
forfeit  his  right  to  sue  in  equity  for  an  account- 
ing, since  neither  the  dissolution  of  the  firm 
or  loss  of  a  member's  right  to  an  accounting  and 
settlement  results  from  failure  on  his  part  to 
perform  his  duties  as  a  partner. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  J  733 ;   Dec.  Dig.  «=.317.] 

Appeal  from  Superior  Court,  Alameda 
County;  William  H.  Waste,  Judge. 

Action  by  H.  A  Lanpher  against  B,  F. 
Warshauer  and  another.  Judgment  for  de- 
fendants, and  from  it  and  an  order  denying 
new  trial,  plaintiff  appeals.  Judgment  and 
order  reversed. 

Clarence  N.  Rlgglns,  of  Napa,  for  appel- 
lant De  Lancey  C.  Smith,  Clarence  Crowell, 
and  Clarence  Reed,  all  of  Oakland,  for  re- 
spondents. 


We  concnr:  CONRBY,  P.  J.;  JAMES,  J. 


XiANPHER  V.  WARSHAUER  et  aL 
(Civ.  1612.) 
(District  Court  of  Appeal,  First  District,  Cal- 
ifornia.   Sept.  29,  1915.) 

1.  Pabtnebship  «=»12— What  CoNSTrruTss— 
Statutjb 

Under"  Civ.  Code,  i  2395,  providing  that  a 
partnership  is  the  association  of  two  or  more 
persons  for  the  purpose  of  carrying  on  business 
together  and  dividing  its  profits,  where  plnintiff 
and  defendants  agreed  that  defendants  should 
furnish  the  capital  to  enable  plaintiff,  a  build- 
er and  contractor,  to  utHlze  bis  skill  and  labor 
in  building  a  house,  the  resulting  profits  or  loss- 
es to  be  equally  divided  between  the  parties, 
such  agreement  formed  a  partnership. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  {  27;  Dec  Dig.  «S=»12.] 

2.  Pabtnebship  iS=>.S28— Aobeement  to  Fobm 
— sofficiknct  of  evidence. 

In  an  action  between  alleged  partners  for 
an  accounting,  evidence  held  insufficient  to  sup- 
port the  court's  finding  that  any  understand- 
ing existed  between  the  parties  other  than  that 
orpresent  partnership  to  which  plaintiff  testi- 

[Ed.  Note.— For  other  cases,  see  Partnership. 
Cent.  Dig.  IS  779-781;    Dec  Dig.  <S=»328.] 


RICHARDS,  J.  This  is  an  appeal  from  a 
Judgment  against  the  plaintiff  and  from  an 
order  denying  a  new  trial  in  an  action  upon 
an  alleged  partnership  agreement,  and  for 
an  accounting  and  settlement  of  the  partner- 
ship affairs.  The  principal  question  before 
this  court  is  as  to  whether  such  partnership 
actually  existed;  and  our  conclusion  upon 
that  issue  will  dispose  of  the  other  questions 
presented  by  the  record  on  appeal. 

The  plaintiff's  complaint  set  forth,  in  sub- 
stance, that  he  is  a  builder  and  contractor 
by  occupation,  and  that  In  the  latter  part  of 
1907  he  and  the  defendant  associated  them- 
selves together  for  the  purpose  of  engaging 
in  the  building  bnsiness,  and  dividing  its 
profits  and  losses  between  tbem  in  equal 
shares,  the  plaintiff  to  give  his  personal  at- 
tention, skill,  and  labor  to  tbe  firm,  and  the 
defendant  to  furnish  it  with  such  capital  as 
it  should  require;  that  the  business  of  said 
ftnn  was  to  begin  by  the  erection  of  a  house 
upon  a  portion  of  a  lot  owned  by  the  defend- 
ant in  Berkeley,  which  house,  when  erected, 
was,  with  such  portion  of  said  lot  as  was 
necessary,  to  be  sold  in  the  open  market,  and 
after  the  defendant  had  been  reimbursed  for 
the  price  of  the  land  and  such  sums  as  he 
had  expended  In  the  cost  of  material  for  the 
buUding,  the  remainder  was  to  be  equally 
divided  between  them;  that  plaintiff  per^ 
formed,  his  part  of  this  agreement ;  but  that 
after  the  house  was  completed  the  defendant 
refused  to  sell  the  same,  but,  on  the  con- 
trary, occupied  It  as  his  dwelling,  and  declar- 
ed a  homestead  upon  it,  and  also  refused  the 
plaintiff  an  accounting  or  other  recompense 
for  his  work  and  labor  expended  upon  the 
premises. 

The  answer  of  the  defendant  denies  the  ex- 
istence of  the  agreement  in  the  terms  aver- 
red by  the  plaintiff,  but  alleges  that  there 
was  an  agreement  between  the  parties  differ- 
ing in  some  of  its  details,  but  otherwise  sub- 
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stanUally  the  same  as  tbat  stated  by  tbe 
plaintiff,  in  the  respect  that  the  house,  when 
erected,  was  to  be  sold  and  the  profits  or 
losses  divided  equally  between  tbe  parties. 
The  defendant  then  proceeded  to  aver  that 
the  plaintiff  daring  the  course  of  the  erec- 
tion of  the  building  had  abandoned  work 
upon  it,  and  thus  forfeited  whatever  rights 
he  had  in  the  premises.  He  also  presented 
a  cross-complaint  for  damages  for  the  plaln- 
tifTs  alleged  abandonment  of  the  building 
before  Its  completion.  Tbe  existence  of  a 
partnership  between  the  parties  was  also 
spedflcally  denied  in  the  answer. 

The  trial  court  in  its  findings  substantially 
agreed  with  the  plaintiff's  averments  and 
evidence  and  testimony  as  to  the  details  of 
the  agreement,  and  expressly  found  that  the 
profits  and  losses  of  the  undertaking  were 
to  be  equally  shared;  but  the  trial  court  fur- 
ther found  that  no  partnership  existed  be- 
tween the  parties,  but  that  the  agreement 
for  the  joinder  of  the  plaintiff's  skill  and 
labor  with  the  defendant's  capital  in  the 
construction  of  the  building  In  question  was 
preliminary  to  the  formatioa  of  a  partner^ 
ship  between  them  for  general  building  pur- 
poses in  case  the  initial  venture  was  suc- 
cessful. The  court  also  found  that  the  plain- 
tiff did  abandon  woilc  upon  said  structure  be- 
fore its  completion  and  before  any  copartner- 
ship between  the  parties  was  formed,  and 
that  he  thereby  lost  his  right  of  recovery  in 
this  action.  In  that  connection,  however, 
the  court  further  found  that  this  conduct  on 
the  part  of  the  plaintiff  was  without  injury 
to  tbe  defendant;  and  it  thereupon  rendered 
judgment  against  the  plaintiff  on  his  cause 
of  action,  and  against  the  defendant  on  his 
cross-complaint. 

[1 , 2]  We  have  examined  the  eTldenoe  In 
this  case  carefully  with  a  view  to  determin- 
ing whether  the  finding  of  the  trial  court 
as  to  tbe  nonexistence  of  a  partnership  be- 
tween these  parties  is  supported  by  any  evi- 
dence, and  we  have  failed  to  find  such  evi- 
dence. Tbe  court  expressly  finds  that  the 
parties  to  this  action  did  agree  upon  the 
subject  of  engaging  in  a  certain  building 
venture,  wherein  the  skill  and  labor  of  tbe 
one  was  to  be  combined  with  the  capital  of 
the  other,  and  that  tbe  profits  and  losses  of 
tbe  business  were  to  be  equally  shared. 
Such  an  agreement  satisfies  the  code  definl- 
tioa  of  a  partnership  (Civ.  C!ode,  S  2395; 
Hendy  v.  March,  75  Cal.  666,  17  Pac.  702), 
and  must  therefore  be  held  to  constitute  the 
parties  copartners,  In  the  absence  at  least 
of  an  agreement,  express  or  implied,  that 
tbe  partnership  relation  was  not  to  be  cre- 
ated thereby.  The  finding  that  there  was 
such  an  agreement  in  tbe  nature  of  an  un- 


derstanding that.  If  tbe  constmction  and  sale 
of  the  first  structure  proved  a  financial  sno- 
oess,  the  parties  were  then  to  enter  into  a 
general  business  partnership,  is  entirely 
without  any  evidence  to  support  it  in  tbe 
record  wbidi  has  t)eea  brought  before  us. 
The  only  two  witnesses  to  tbe  terms  of  the 
agreement  between  the  parties  were  the 
plaintiff  and  the  defendant  Tbe  former  tes- 
tified to  the  existence  of  a  partnership  from 
the  beginning;  and  the  latter  explicitly  as- 
serted: 

"That  there  was  no  agreement  between  said 
plaintiff  and  said  defendant  or  either  of  them 
of  any  kind  or  character  concerning  the  building 
of  any  house  or  houses  on  the  remaining  portion 
of  said  lot  belonging  to  the  said  defendant  B.  F. 
Warshauer  as  aforeaaid,  or  of  any  lot  or  lota 
whatsoever." 

This  being  tbe  state  of  the  record,  the  find- 
ing of  the  court  as  to  tbe  existence  of  an 
understanding  other  than  that  to  wblcb  It 
had  found  the  plaintiff  to  have  truly  testi- 
fied must  be  held  to  be  unsupported  by  tbe 
evidence  in  the  case. 

It  follows  that  from  tbe  evidence  in  the 
case  and  the  finding  of  the  court  other  than 
that  just  adverted  to  the  legal  deduction 
must  be  drawn  that  tbe  relation  (tf  copart- 
ners existed  and  stUl  exists  between  tbe  par- 
ties to  this  action. 

[3]  It  is  urged,  however,  upon  the  part  of 
the  respondent  that,  conceding  the  existence 
of  such  copartnership  during  the  earlier  sta- 
ges of  the  work  opon  tbe  premises  in  ques- 
tion, the  plaintiff,  by  refusing  to  £o  on  with 
said  work,  has  waived  or  forfeited  his  right 
to  come  into  a  court  of  equity  and  have  an 
accounting  transactl(Mi  and  to  relief  In  a 
ooait  of  equity.  Bat  we  do  not  understand 
it  to  be  tbe  law  either  that  a  partnership  is 
dissolved  by  tbe  failure  on  the  part  of  one 
of  its  members  In  some  respect  to  perform 
bis  duty  or  obligation  to  it,  or  that  he  there- 
by loses  his  right  to  come  into  a  court  of 
equity  and  have  an  accounting  and  settle 
ment  of  the  partnership  affUrs.  Whitley  v. 
Bradley,  13  CaL  App.  720,  110  Pac.  696. 

We  think  tbe  record  in  this  case  discloses 
tbe  existence  of  a  partnership  relation  be- 
tween the  parties  to  this  action;  and,  this 
being  so,  it  follows  that  tbe  plaintiff  is  enti- 
tled to  have  an  accounting  and  settlement  of 
the  partnership  affairs  and  an  equitable  dis- 
tribution of  its  asseta  Hie  question  as  to 
what  shall  be  done  with  tbe  homestead 
which  the  defendant  has  declared  upon  the 
premises  is  one  vrltb  wbidi  primarily  the  trial 
couit  will  have  to  deal  upon  a  retrial  oi  the 
ease. 

Judgment  and  order  reversed. 

We  concnr:  LONNON,  P.  jr.;  KESRSI- 
QAN,  J. 
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PARE3»  T.  POWBa     (OiT.  No.  1B82.) 
(District  Ooart  of  Appeal,  First  District,  Cal- 
ifornia.    Sept.  3,  1916.) 

1.  Appeai,  and  Errok  «=»10e8— Rkvixw  — 
Habillsss  Erbob. 

"Where  the  court  did  not  find  against  de- 
fendant OS  a  particular  count  of  the  complaint, 
he  cannot  cmuplain  of  the  insuflSciencies  of  that 
count. 

[Ed.  Note<— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  K  4076-4088;  Dec.  Dig.  «s> 
1039.] 

2.  Xbiai.  «=»396— FiNDiNas— Sufficibnct. 

In  an  action  on  an  account  which  was  de- 
nied by  defendant,  who  also  averred  a  different 
state  of  facts,  a  finding  in  the  language  of  the 
complaint  in  accordance  with  plaintiff's  con- 
tention is  sufficient,  and  necessarily  negatives 
the  new  matter  set  up. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  {§  927-934,  939;  Dec.  Dig.  <S=3395.I 

3.  Appxai.  and  Ebsob  €=3704  —  Review  — 
Questions  Pbxsented. 

Where  the  appeal  is  merely  on  the  judg- 
ment roll,  defendant  cannot  complain  that  the 
court  failed  to  find  on  his  allegations  of  new 
matter;  there  being  nothing  to  show  that  evi- 
dence in  support  of  such  averments  was  intro- 
duced. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  2900,  298&-2941 ;  Dec.  Dig. 
«=>704.] 

Appeal  from  Superior  Court,  Santa  Clara 
County;  J.  R.  Welch,  Judge. 

Action  by  N.  Elizabeth  Parker  against  A. 
F.  Power.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

John  P.  Fitzgerald,  of  San  Jose,  for  appel- 
lant N.  E.  Wretman,  of  San  Joae^  for  re- 
spondent 

KERRIGAN,  J.  This  la  an  appeal  from 
the  Judgment  taken  upon  the  Judgment  roll 
alone. 

[1]  Assnming,  as  claimed  by  tbe  appellant, 
that  one  of  the  several  counts  set  forth  In 
tbe  complaint  is  defective  in  falling  to  allege 
tbe  place  where  the  acconnt  stated  waa  bad, 
nevertlmlesB,  since  the  conrt  did  not  find 
against  the  appellant  on  that  count,  we  are 
at  a  loss  to  understand  bow  be  can  be  heard 
to  complain. 

[2]  Equally  without  merit  is  tbe  point  tbat 
tbe  findings  are  defective  In  not  finding  upon 
new  matter  alleged  In  the  answer.  One  of 
the  counts  in  tbe  complaint  is  for  the  reason- 
able value  of  caring  for  certain  horses  during 
a  given  tbne,  which  It  is  alleged  the  defend- 
ant promised  to  pay.  Tbe  answer,  in  addi- 
tion to  denying  this  allegation  In  tbe  lan- 
guage of  the  complaint,  also  set  forth  that 
the  plaintiff  agreed  with  the  defendant  to 
take  care  of  the  horses  for  a  specified  sum. 
Tbe  finding  upon  this  phase  of  the  contro- 
versy follows  the  language  of  the  complaint 
In  accordance  with  plaintiff's  contention; 
hence  the  court,  by  necessary  Implication, 
found  against  tbe  new  and  inconsistent  mat- 
ter set  up  in  the  answer, 
[t]  Aside  from  this,  the  appellant  support- 


ing his  aiHieal  by  the  Jodgment  roll  alone.  It 
necessarily  foUows  that  he  has  failed  to 
show  In  this  court  that  any  evidence  was  In- 
troduced In  proof  of  such  new  matter.  We 
wUl  presume,  therefore.  In  favor  of  the  ooi^ 
redness  of  the  Judgment  and  findings,  that 
no  evidence  upon  this  phase  of  the  case  was, 
In  fact,  presented  to  the  court  Bliss  v. 
Sneath,  119  Oal.  626,  629,  61  Pac.  848. 
Judgment  affirmed. 


We    concur: 
ABDS,  J. 


LBNNON,    P.    J.;     RIOH- 


WBTH  y.  LOS  ANGELES  PACIFIC  LAND 
CO.    (Civ.  1764.) 

(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia. Sept  24,  1915.  Rehearing  Denied 
by  Supreme  Court  Nov.  22,  1916.) 

1.  Deeds  €=»145— Covenants— Bbkaoh-M3on- 

DITIONB   STTBSKQTJENT. 

While  thebreach  of  a  covenant  renders  the 

failure  to 
deed  may 


[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  i  471 ;   Dec.  Dig.  <8=»14b.]         ^^ 
2.  Deeds  *=al46— Covenant  Distinottished 

FRou   Condition   Subsequent— Conbtbvo- 

TION. 

Where  there  is  donbt  as  to  whether  a  con- 
veyance contains  a  condition  subsequent  or  a 
mere  covenant,  the  court  will  consider  it  as  a 
covenant,  if  a  constructimi  as  a  condition  sab-, 
seqnent  would  tend  to  destroy  the  estate  of  the 
vendee. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dfe.  i  471;    Dec.  Dig.  «=>1^6.] 

5.  Deeds  ®==>166— Estates  on  Condition  — 
Construction. 

Where  words  have  been  used  showing  a 
dear  and  unmistakable  intention  on  the  part  of 
the  grantor  to  create  an  estate  on  condition,  tbe 
condition  will  be  upheld. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  {I  488-495;   Dec  Dig.  «=s»165.] 

4.  Deeds  «=155— Construction— Condition 

Subsequent. 

A  deed  stipulatine  that  land  "is  so  conveyed 
as  and  for  a  right  of  way  for  an  electric  rail- 
road," and  that  a  line  of  railroad  "shall  be  con- 
structed and  in  operation  within  three  years," 
and  that  the  provisions  are  "conditions  upon 
which  the  title  of  the  grantee  shall  depend  and 
upon  their  breach  the  land  shall  revert,"  em- 
bodies a  condition  subsequent  upon  the  happen- 
ing of  which  the  grantee's  title  failed. 

[Ed.  Note.— For  other  cases,  see  Deeds.  Cent 
Dig.  §5  488-495;   Dec.  Dig.  <8=.165.] 

6.  Deeds  ®=»90— Construction. 
A  deed  of  conveyance  is  a  contract  and  sub- 
ject to  the  usual  and  ordinary  rules  of  construc- 
tion applicable  to  such  instruments. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  IS  234r-287,  247,  248;   Dec.  Dig.  «=i90.] 

8.  Deeds  «=>93—Constbuotiok— Whole  In- 
strument. 

In  construing  a  deed,  the  whole  instrument 
must  be  examined  to  learn  the  intent  of  the  par- 
ties. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  §§  231,  282;   Dec.  Dig.  «=»93.] 

7.  Deeds  ®=>212— Conditions  Subsequent— 
sumcienot  of  compixance — evidence. 

Evidence  held  insufficient  to  show  substan- 
tial compliance  with  a  conditlan  of  a  deed  re- 
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quiring  the  building  of  an  electric  railway  OTer 
the  land  conveyed. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent. 
Dig.  §  650 ;  Dec.  Dig.  <8=»212.] 

8.  CoNTBACTs  «=>138—Bnfobotabixitt— Pub- 
lic Policy. 

While  the  breach  of  a  contract  which  ia 
against  public  policy  or  the  statutes  cannot  be 
made  the  subject  of  an  action,  mere  ultra  vires 
contracts  will  support  an  action,  and  one  who 
acts  ultra  vires  cannot  thereafter  rely  upon  his 
own  wrong  to  escape  liability. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  §i  681-700;   Dec.  Dig.  <8=»13&] 

9.  Deeds  <S=16G— Conditions  Subsequent— 
WaivEs— Extension  of  Time. 

An  extension  agreement  which  preserves 
all  the  agreements  of  the  original  deed,  allowing 
one  year  additional  for  the  performance  of  a 
condition  subsequent,  does  not  waive  the  condi- 
tion. 

[Ed.  5rote.— For  other  cases,  see  Deeds,  Cent 
Dig.  §§  52^-525 ;   Dec.  Dig.  «=9l66.] 

10.  Deeds  ^=»168— Conditions  Subsequent— 
Bbeach  —  Enfobceuent  —  Re-£ntbt  — 
Neoessitt. 

Where  a  deed  conveys  land  subject  to  a 
condition  subsequent,  the  grantor,  upon  the  hap- 
pening of  the  condition,  need  not  make  formal 
re-entry  upon  the  land,  but  he  may  simply  de- 
mand a  deed  back  from  the  grantee,  under  Civ. 
Code  S  1109,  providing  that,  where  a  grant  is 
made  upon  condition  subsequent,  and  is  subse- 
quently defeated  by  the  nonperformance  of  the 
condition,  the  person  other^se  entitied  to  hold 
under  the  grant  must  reconvey  the  property  to 
the  grantor  or  his  successors,  by  grant  duly  ac- 
knowledged for  record. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent 
Dig.  i!  526-533;   Dec.  Dig.  <S=>168.] 

Appeal  from  Superior  Court,  Los  Angeles 
County;  J.  P.  Wood,  Judge. 

Action  by  Emil  Firth  against  the  hoB  An- 
geles Pacific  Land  Company.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Frank  Earr  and  A.  W.  Ashbum,  Jr.,  both 
of  Los  Angeles,  for  appellant  Sheldon  Bor- 
den and  George  H.  Moore,  both  of  Los  Ange- 
les, for  respondent. 

JAMES,  J.  In  the  year  1907  appellant,  on 
the  payment  of  a  sum  in  excess  of  $13,000 
to  the  plaintiff,  received  from  the  plaintiff  a 
deed  of  conveyanoe  of  certain  land  In  what 
was  called  the  Oxford  Square  tract  The 
deed  in  part  had  the  usual  form  of  a  grant  In 
fee,  but  contained  also  a  statement  of  certain 
conditions.  Among  other  things.  It  was  In 
the  deed  provided: 

"That  the  said  strip  of  land  is  so  conveyed  as 
and  for  a  right  of  way  for  an  electric  railroad, 
and  shall  be  devoted  to  no  other  purpose  or  pur- 
poses; that  a  line  of  double-track  electric  rail- 
road extending  from  said  tract  of  land  to  the 
city  of  Los  Angeles  shall  be  constructed  and  in 
operation  within  three  years  from  the  date  of 
October  20,  1906,  with  modern  cars,  equipment, 
and  appliances;  that  said  railroad  is  to  t>6 
operated  as  an  electric  line  for  the  purpose  of 
carrying  passengers.    •    «    • " 

Other  stipulations  were  expressed  rela- 
tive to  the  grade  of  the  proposed  railroad, 
kind  of  fencing  to  be  used  along  the  right  of 
way,  that  a  culvert  should  be  bnllt  by  the 


grantee  across  an  arroyo,  et  eetera,  all  of 
which  stipulations  so  expressed  were  follow- 
ed by  this  provision: 

"All  the  foregoing  provisions  are  hereby  de- 
olared  to  be  conditions  upon  wliich  the  title  of 
the  said  party  of  the  second  part  to  the  said 
strip  of  land  so  agreed  to  be  conveyed  shall  de- 
pend, and  upon  breach  of  the  said  conditions,  or 
any  of  them,  the  said  strip  of  land  shall  revert 
unto  the  said  party  of  the  first  part,  his  hein 
and  assigns." 

There  was  also  Inserted  in  oondnslon  a 
clause  to  th^  effect  that: 

The  conveyance  was  of  "all  and  singular  the 
tenements,  hereditaments,  and  appurtenances 
thereunto  belonging  or  in  any  wise  appertain- 
ing, and  the  reversion  and  reversions,  remainder 
and  remainders,  rents,  issues,  and  profits  there- 
of. To  have  and  to  hold  au  and  singular  the 
said  premises,  together  with  the  appurtenances, 
unto  the  said  party  of  the  second  part  and  to 
its  heirs  and  assigns  forever." 

Subsequent  to  the  execution  of  the  deed  of 
conveyanoe  mentioned,  and  on  the  25th  day 
of  Januhi-y,  1909,  the  parties  executed  a 
writing  by  which  it  was  proposed  to  extend 
the  time  for  the  building  of  the  railroad  one 
additional  year,  or  to  the  20th  of  October, 
1910.  In  March,  1911,  the  railroad  not  hav- 
ing been  built,  this  action  was  commenced 
to  quiet  the  title  In  the  grantor,  the  plaintiff, 
and  to  secure  a  decree  requiring  a  reconvey- 
ance to  be  made  on  account  of  the  condition 
broken.  The  appeal  is  from  the  Judgment 
rendered  In  favor  of  the  plaintiff,  and  from 
an  order  denying  a  motion  for  a  new  trial. 

[1]  It  Is  first  contended  on  the  i>art  of  ap- 
pellant that,  under  the  deed  of  conveyance, 
no  forfeiture  of  title  could  be  worked  by  the 
failure  of  the  grantee  to  construct  or  have 
constructed  the  railroad  as  therein  agreed 
within  the  stipulated  time,  because  the  re- 
citals of  the  deed  expressing  that  understand- 
ing amounted  only  to  a  covenant,  and  not  to 
a  condition.  As  ordinarily  considered,  the 
breach  of  a  covenant  simply  renders  the  oot- 
enantor  liable  In  damages,  while  a  convey- 
ance upon  condition  subsequent  may,  if  the 
agreement  is  so  expressed  between  the  par- 
ties, result  in  a  torfeltare  of  the  title  of  the 
vendee. 

[2]  It  Is  a  well-established  role.  Irrespec- 
tive of  the  provisions  of  onr  Civil  Code  made 
in  the  same  direction,  that  where,  in  c<m- 
stmlng  the  terms  of  a  conveyance  of  real 
property,  there  may  appear  doubt  as  to 
whether  a  stipulation  in  the  nature  of  a 
statement  of  a  condition  subsequent,  the  ob- 
servance of  which  would  work  to  defeat  the 
title  of  the  grantee,  was  intended  as  a  cov- 
enant or  strictly  as  a  condition,  the  effort  of 
the  court  will  be  to  prevent  a  forfeiture,  and 
in  such  a  case  the  agreement  Mrill  be  held 
to  amount  to  a  covenant  merely.  Tiffany's 
Modem  Law  of  Real  Pr(q?erty,  vol.  1,  {  W; 
Plngrey  on  Real  Property,  vol.  2,  |  739. 

[3]  But,  while  this  is  an  established  role  of 
construction,  it  is  also  true  that,  where 
words  have  been  used  whldt  show  a  clear 
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and  unmistakable  Intention  on  tbe  part  of  tbe 
grantor  to  create  an  estate  on  condition,  such 
a  condition  will  be  upheld. 

[4]  In  the  deed  here  under  consideration 
there  would  seem  to  be  no  possible  room  to 
raise  a  question,  under  the  language  used  by 
the  grantor,  but  that  It  was  the  intent  to 
make  the  conveyance  upon  the  express  con- 
ditions therein  described,  the  nonfulfillment 
of  which  on  the  part  of  the  grantee  would 
cause  the  land  to  revert  to  the  grantor.  "It 
is  so  nominated  in  the  bond." 

[6,  6]  Tbe  Instrument  of  conveyance  ana- 
lysed first  purports  In  direct  terms  to  make 
an  unreserved  conveyance  in  fee  simple.  The 
effect  of  the  general  words  used  Is  then  ex- 
pressly and  particularly  restricted  by  the 
statement  of  the  particular  conditions  upon 
which  the  land  is  to  be  taken  by  the  grantee. 
It  has  often  been  declared  that  a  deed  of 
conveyance  Is  but  a  contract,  subject  to  the 
usual  and  ordinary  rules  of  construction  ap- 
plicable to  such  Instruments.  One  of  these 
mies,  generally  adopted  and  constantly  ap- 
plied. Is  that  the  whole  of  the  instrument 
shall  be  examined  in  order  to  ascertain  the 
latent  of  the  parties. 

"Tbe  inclination  of  many  courts  at  t&e  pres- 
ent day  is  to  regard  the  whole  instrument,  with- 
out reference  to  formal  divisions.  The  deed  is 
00  construed,  if  possible,  aa  to  give  effect  to  aU 
its  proTisions,  and  thus  to  effectuate  the  intent 
of  the  parties."  Jones'  Law  of  Real  Property, 
voL  1,  §  568;  Barnett  v.  Bamett,  104  CaL  298, 
87  Pac.  1049;  Knight  v.  Black,  19  CaL  App. 
618,  126  Pac.  612. 

In  Barnett  v.  Bamett,  supra.  It  is  said: 
"The  role  that  if  the  habendum  is  repugnant 
to  tbe  premises  it  is  to  be  disregarded  is  only 
another  form  of  the  rule  that  'if  several  parts  of 
a  grant  are  absolutely  irreconcilable  the  former 
part  prevails.'  Civ.  Code,  {  1070.  The  inten- 
tion of  tbe  parties  to  the  grant  is  to  be  gather- 
ed from  the  instrument  itself,  and  determined 
by  a  proper  construction  of  the  language  used 
therein,    •    •    • » 

[71  It  Is  admitted  that  under  tbe  equitable 
rule  such  a  condition  subsequent  as  that  ex- 
pressed in  the  deed  of  conveyance  herein  In- 
Tolved  would  be  deemed  satisfied  by  a  sub- 
stantial compliance  therewith.  It  is  claimed 
that  there  was  such  a  substantial  compliance 
made  by  this  grantee.  It  appears  from  the 
evidence  that  the  tract  of  land  known  as 
"Oxford  Square"  has  its  eastern  frontage 
along  Pico  street  In  the  dty  of  Loe  Angeles ; 
that  some  time  after  the  making  of  this  con- 
veyance, but  before  the  agreement  of  exten- 
sion was  executed,  an  electric  street  car  line 
was  constructed  and  placed  in  operation  on 
Pico  street,  along  the  eastern  line  of  Oxford 
Square  tract.  The  land  conveyed  to  the  ap- 
pellant and  upon  which  it  agreed  to  construct 
the  railway  was  a  considerable  distance  from 
Pico  street  Not  only  was  there  no  electric 
railway  established  upon  the  ground  convey- 
ed, but  none  was  so  eetabllshed  within  what 
might  be  termed  a  reasonable  distance  there- 
of. Fortbennore,  it  is  very  plain  that  the 
extension  of  the  Pico  street  line  was  not  In- 
toided  by  appellant  as  and  in  compliance 
wltb  Its  contract  wltb  tbe  plaintiff,  and  It 


had  no  connection  therewith.  As  suggested 
by  the  respondent,  th6  making  of  the  agree- 
ment extending  the  time  for  appellant's  per- 
formance, which  was  of  date  subsequent  to 
the  time  that  the  Pico  street  line  was  extend- 
ed, .  showed  very  satisfactorily  that  the  par- 
ties did  not  regard  the  Pico  Street  extension 
as  being  in  any  way  intended  as  satisfying 
the  terms  of  the  contract  made  between 
them. 

[t]  The  further  plea  Is  made  on  the  part 
of  appellant  that,  as  it  was  organized  as  a 
land  concern,  and  under  its  articles  of  Incor- 
poration had  no  authority  or  right  to  con- 
struct railroads,  such  a  contract  as  to  It  was 
ultra  vires,  void,  and  unenforceable.  The 
condition  expressed  under  which  the  title  of 
the  grantee  w^s  to  revert  was  not  such  a  con- 
dition as  is  denominated  by  the  law  "Illegal 
or  unlawful."  There  is  no  doubt  at  all  that 
the  breach  of  a  contract  which  Is  against 
public  policy  or  which  contravenes  the  ex- 
press prohibition  of  a  statute,  cannot  be 
made  the  subject  of  an  action.  There  was 
nothing  unlawful  about  the  agreement  here 
made,  and  it  would  be  to  allow  the  appellant 
to  take  advantage  of  1^  own  wrong  to  give 
sanction  to  such  a  plea. 

[I]  In  our  opinion,  there  Is  no  merit  in  tbe 
contention  that  by  the  making  of  the  exten- 
sion agreement  the  plaintiff  waived  the  con- 
dition made  in  his  favor.  The  extension 
agreement  purported  to  preserve,  in  effect,  all 
of  the  agreements  of  the  original  conveyance, 
except  that  It  allowed  to  the  appellant  an 
additional  year  within  which  to  perform  its 
part  of  the  contract 

[10]  Neither  do  we  t>eUeve,  as  is  contended 
for  by  appellant  that  a  formal  r^-entry  upon 
the  land  was  necessary  as  a  prerequisite  to 
the  bringing  of  this  action. 

"The  title  to  land  conveyed  upon  a  condition 
subsequent  vests  in  the  grantee,  and  his  failure 
to  perform  the  condition  does  not  divest  tbe 
title.  The  title  is  divested  onlv  upon  the  entry 
of  tlie  grantor  or  his  heirs  for  the  condition 
broken,  or  by  a  suit  for  the  recovery  of  posses- 
sion, or  other  act  equivalent  to  an  entry." 
Jones  on  the  Law  of  Heal  Property,  voL  1,  f 

7oa 

The  act  of  re-entering  was  one  mode  by 
which  a  determination  of  the  grantor  to  take 
advantage  of  the  condition  broken  might  be 
manifested.  It  would  also  be  well  manifest- 
ed by  the  bringing  of  an  action  to  have  de- 
clared the  estate  of  the  grantee  terminated. 
And  section  1109  of  our  Civil  Code  contains 
this  express  provision: 

"Where  a  grant  is  made  upon  condition  sub- 
sequent, and  is  subsequently  defeated  by  the 
nonperformance  of  the  condition,  the  person  oth- 
erwise entitled  to  hold  under  the  grant  must 
reconvey  the  property  to  the  grantor  or  his  suc- 
cessors, by  grant  duly  acknowledged  for  rec- 
ord." Quatman  v.  McCray,  123  CaL  285,  flO 
Pac.  85S 

No  further  points  are  presented  which  re- 
quire consideration  or  discnssloD. 
The  judgment  and  order  are  affirmed. 


We  concur: 


CX>NMJTP.  J.;   S: 
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MAMTTAJA  ▼.  KUIYALA  et  al.    (dv.  1647.) 

(District  Court  <rf  Appeal,  First  District,  Cali- 
fornia.   Sept  23,  1915.    Rehearing 
Daiied  Oct  22,  1915.) 

1.  Evidence  ^=3589— Tebtiuont  ow  Pabtt— 
SnmciXRCT. 

In  an  action  to  recover  money  loaned, 
wlierein  the  claim  was  made  that  the  person 
to  whom  the  money  was  loaned  merely  acted 
as  agent  for  defendant,  the  unccmtradicted  tes- 
timony of  plaintiff  thereof  alone  waa  safficient 
to  sustain  a  judgment  for  her. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Gent  Dig.  {  2438;  Dec.  Dig.  <8=9589.] 

2.  Pabtdes  «=»91~Joindeb  —  Pebson  Enti- 

TUBD  TO  ObJKCT. 

In  an  action  for  money  loaned,  where  the 
rote  evidencing  the  loan  was  made  payable  to 
plaintiff's  sister,  defendant  could  not  complain 
that  such  sister  was  improperly  joined,  where 
the  purpose  of  the  joinder  was  that  she  might 
be  brought  into  court  so  that  the  note  might  be 
deliverM  up  for  cancellation;  such  action  being 
for  defendant's  benefit 

[Ed.  Note.— For  other  cases,  see  Parties, 
Cent  Dig.  §  149;    Dec.  Dig.  €=991.] 

3.  GABISriSHVKNT  «=s231— DXFENSE  TO  ACTION 

TO  Recoveb  Debt. 

In  an  action  for  money  loaned,  it  was  no 
defense  that  defendant  had  been  garnisheed  in 
a  suit  by  another  against  the  payee  of  the  note 
evidencing  the  loan. 

IBd.  Note.— For  other  cases,  see  Garnishment, 
Dec.  Dig.  «=s>231.] 

Appeal  from  Superior  Court,  City  and 
County  of  Saa  Francisco;  A.  B.  Graupner, 
Judge. 

Action  by  Anna  Mantyaja  against  Jobn 
Kulvala  and  another.  Judgment  for  plain- 
tiff, and  defendants  appeaL    Affirmed. 

Austin  Lewis,  of  San  Francisco,  and  R.  M. 
Royce,  of  Oakland,  for  appellants.  Sea  & 
Fallon,  of  San  Francisco,  for  respondent 

RICHARDS,  J.  This  Is  an  appeal  from  a 
Judgment  in  plaintiff's  favor  and  from  an 
order  denying  a  new  trial. 

The  complaint  is  in  two  counts,  the  first 
to  recover  $260  and  interest,  alleged  to  have 
been  loaned  by  plaintiff  to  John  Kuivala,  and 
the  second  to  recover  ?50,  the  amount  of  a 
later  loan  to  him.  The  answer  of  the  de- 
fendant Kuivala  denies  the  loan  sued  upon 
in  the  first  count  of  the  complaint;  and,  as 
to  the  second  count,  sets  up  the  defense  of 
want  of  jariadictlon  and  misjoinder  of  causes 
of  BCtloa 

The  evidence  reveals  a  peculiar  and  involv- 
ed state  of  facts  which  may  be  summarized 
aa  follows:  In  April,  1911,  one  Ina  Wetener, 
a  girl  who  was  engaged  to  marry  John  Kui- 
vala, came  to  the  plaintiff,  Anna  Mantyaja, 
and  asked  ber  for  the  loan  of  $250  to  help 
pay  for  a  small  house  to  be  occupied  by  ber 
after  her  marriage.  Plaintiff  gave  her  a 
check  for  this  amount  Ina  Wetener  then 
went  to  plalritlfTs  slater,  Beda  Mantyaja,  and 
borrowed  from  her  ?200  more  upon  a  similar 
representation.     Shortly  after  the  marriage, 


the  plaintiff,  being  aboat  to  go  on  a  tiait  to 
Sweden,  saw  John  Kuivala  and  bis  wife  re- 
garding her  loan;  and  It  waa  then  agreed 
among  them  that  Joim  Knivala  should  give 
hla  promissory  note  for  the  sum  of  $460,  oot- 
ering  both  of  the  above  loans,  and  becanse 
the  plaintiff  was  going  away  it  was  further 
agreed  that  the  note  should  be  made  ont  In 
the  name  of  the  plalntUTs  sister  Beda  Man- 
tyaja as  the  payee  thereof.  During  the  plaln- 
tlfTs  absence,  John  Kuivala  paid  Beda  Man- 
tyaja the  sum  of  $200,  the  same  being  intend- 
ed to  liquidate  her  Interest  In  the  note  and 
being  BO  ai^lied.  After  the  plalntUTs  retom 
she  went  to  live  for  a  time  with  John  Kni- 
vala  and  his  wife,  and  while  there  loaned  to 
Kuivala  the  $60  referred  to  in  the  second 
count  of  her  complaint  Being  unable  to  col- 
lect either  of  these  loans,  she  brought  this 
action,  and  joined  her  sister  Beda  aa  a  code- 
fendant  with  Knivala,  apparently  upon  the 
theory  that  this  would  lead  to  the  surrender 
and  cancellation  of  the  note,  which  for  some 
reason  her  sister  Beda  had  not  transferred 
to  her.  Beda  Mantyaja  defaulted ;  but  when 
the  case  was  tried  the  note  was  produced  in 
court  In  the  possession  of  the  plainttff,  and 
was  ordered  canceled.  The  findings  of  the 
court  are  generally  that  all  the  allegations  of 
the  plaintiff's  complaint  are  true,  and  aU  the 
averments  of  the  defendant's  answer  are  un- 
true. Judgment  was  accordingly  rendered  In 
plalntUTs  fftvor  upon  both  counts  of  the  com- 
plaint 

[1]  The  appellant  John  Kuivala  urges 
upon  this  appeal  that  the  evidence  is  entirely 
insufficient  to  sustain  the  findings  and  judg- 
ment of  the  court  his  contention  being  that 
the  uncontradicted  evidence  in  the  case  shows 
that  the  original  loan  of  the  plaintiff  was  not 
to  blm  but  to  Ina  Wetener ;  and  that  as  to 
the  plaintiff  he  never  bound  Mms^f  In  writ- 
ing to  become  answeraUe  for  this  debt,  tince 
his  only  written  obligation  was  the  note  giv- 
en to  plaintiff's  sister  Beda  Mantyaja,  and 
whi<^  was  never  assigned  to  plaintiff.  It  is 
true  that  the  evidence  of  this  defendant's 
connection  with  the  original  advance  of  $250 
made  by  the  plaintiff  to  Ina  .Wetener  is 
slight  It  consists  in  the  plaintiff's  testimony 
that  the  defendant  Kuivala  sent  Ina  Wetener 
to  ask  her  for  this  money.  The  appellant 
claims  that  this  Is  a  mere  conclusion  of  ths 
plaintiff ;  but  this  may  not  be  true.  The  de- 
fendant Kuivala  does  not  doiy  that  he  did 
this ;  nor  was  the  plaintiff  cross-erainined  as 
to  the  source  of  her  knowledge  upon  this 
point  It  might  well  be  that  Kulvala  himself 
had  admitted  In  some  of  his  several  inter- 
views with  the  plaintiff  that  he  had  original- 
ly sent  Ina  Wetener  as  his  agent  to  plalntlfl 
to  solicit  this  loan.  We  think  that  this  unat- 
tacked  arid  undented  testtmony  of  the  irialn- 
tiff  was  Bufiident  to  sustain  the  avorment  of 
her  complaint  that  her  original  debtor  was 
Kulvala;   and  henoe  also  In  that  reqpect  to 
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tsustaln  the  findings  and  Jndgment  of  the 
court. 

[2]  The  appellant  makes  the  farther  con- 
tention that  the  court  erred  in  OTermllng  his 
demurrer  to  the  effect  that  there  was  a  mis- 
joinder of  parties  defendant,  and  also  of 
causes  of  action,  In  that  Beda  Mantyaja  was 
Joined  with  John  Kuivala  as  a  party  defend- 
ant; and  that  as  to  the  obligation  sued  on 
In  the  second  count  in  the  complaint  she  had 
no  connection  with  It.  Bnt  If  this  be  an  er- 
ror, we  think  It  Is  one  of  which  the  defend- 
ant John  Kuivala  cannot  complain;  for  ob- 
viously the  only  purpose  of  making  Beda 
Hantyaja  a  party  defendant  was  that  being 
the  holder  of  the  note  of  John  Kuivala, 
drawn  by  htm  in  her  favor,  but  admittedly 
Intended  to  cover  the  plaintiff's  loan,  she 
should  be  brought  Into  court  In  order  that  the 
note  might  be  canceled,  and  the  defendant 
thereby  relieved  from  his  obligation  to  pay 
the  same.  It  was  to  the  defendant  Kulvala's 
interest  that  this  should  be  done,  and  hence 
he  is  in  no  position  to  complain  of  the  pres- 
ence of  his  codefendant  or  at  the  action  of 
the  court  in  (Hcdering  the  note  produced  and 
canceled. 

[3]  There  is  yet  another  complication  in- 
troduced into  this  case  by  the  defendant's 
pleadings  and  proof.  He  avers  and  shows 
that  one  Victor  Johnson  has  brought  an  ac- 
tion against  Beda  Mantyaja,  and  has  attach- 
ed whatever  sum  of  money  is  due  her  on  the 
note  of  Kuivala,  and  that  the  latter  lias 
made  reply  to  the  garnishment  process  in 
said  action  that  be  would  hold  the  money 
due  upon  his  said  note  to  abide  the  result  of 
said  action ;  and  be  avers  and  testifies  that 
he  does  not  now  know  to  whom  to  pay  said 
money.  This  court  is  not  called  upon  to  solve 
this  problem  for  the  appellant  further  than 
to  say  that  if,  as  the  proofs  disclose,  he  nev- 
er in  fact  owed  Beda  Mantyaja  this  particu- 
lar debt  notwithstanding  the  making  of  his 
note  to  her  covering  said  sum,  he  cannot  be 
heard  to  urge  that  be  Is  under  any  greater 
obligation  to  her  attaching  creditor  as  a  de- 
fense to  the  payment  to  plaintiff  of  his  Just 
debt  to  her. 

Jndgment  and  order  affirmed. 

We  concur:  LENNON,  P.  J.;  KERRI- 
GAN, 3. 

PEOPLB  ▼.  SOUTHWELL.    (Or.  411.) 

(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia.   Sept.  28, 1916.) 

X.  OBnuRAi.  Law  ^=»780— Trial  —  Irsisco- 
TiONS— Accomplices— EviDENOB. 

In  a  prosecution  against  a  city  marshal  for 
reoeiving  bribes  apon  the  understanding  that  he 
would  not  arrest  certain  women  of  iU  repute, 
it  was  error  to  refuse  to  instruct  that  the  keep- 
er and  an  inmate  of  a  house  of  prostitution,  who 
testified  that  they  had  paid  him  a  bribe,  were 
aocompUces  within  Pen.  Code,  |  1111,  providing 
tliat  a  conviction  cannot  be  had  upon  the  testi- 


mony of  an  aoeompUce  unless  he  Is  eorroborated 
by  other  evidence  in  itself  tending  to  connect 
defendant  with  the  commission  of  the  crime, 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  1859-1863;  Dec  Dig.  «s» 
780.] 

2.   BBIBEBT   «=>10— TEIAIr-EVIDENCB. 

In  a  prosecution  of  a  dty  marshal  charged 
with  having  received  bribes  from  the  keepers 
of  houses  of  prostitution,  it  was  error  to  reject 
testimony  that  the  money  was  received  as  fines 
and  paid  to  the  dty  treasurer. 

[Ed.  Note. — ^For  other  coses,  see  Bribery, 
Cent.  Dig.  {  9;  Dec  Dig.  «s»10.] 

8.  CanuNAi.  Law  e=>778— Tbiai^-Pbebump- 
TiON  or  Innocence— Insttbuctions. 

In  a  prosecution  for  bribery,  an  instruction 
tliat  the  law  presumes  the  defendant  to  be  in- 
nocent of  the  commission  of  "any"  crime,  was 
erroneously  limited  to  "the"  crime  charged  in 
the  indictment,  where  evidence  had  been  admit- 
ted tending  to  show  that  defendant  had  been 
guilty  of  ^er  crimes. 

[Ed.  Note.— Fmr  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §|  184&-1852,  1854-1867, 1960, 
1967';  Dec  Dig.  V=»778.] 

Appeal  from  Superior  Court,  Imperial 
County:  George  B.  Church,  Judge 

Daniel  Southwell  was  convicted  of  bribery. 
From  the  Judgment  and  order  denying  his 
motion  for  new  trial,  he  apiieals.    Reversed. 

Conkllng  &  Brown,  of  BI  Centro  (Earl 
Rogers  and  M.  M.  C!6hen,  both  of  Los  An- 
geles, of  counsel),  for  appellant.  TJ.  S.  Webb, 
Atty.  Gen.,  and  Robert  M.  Clarke,  Depnty 
At^.  Gen.,  for  the  People. 

JAMES,  J.  Appellant  after  conviction  be- 
fore a  Jury  was  sentenced  to  serve  a  term 
of  imprisonment  In  the  state  penitentiary. 
He  api)eal8  from  the  Judgment  and  from  an 
order  denying  his  motion  for  a  new  trial. 

The  Indictment  under  which  appellant  was 
tried  charged  that  while  acting  as  marshal 
of  the  city  of  Imperial  he  received  from  one 
Coulter  |20  as  a  bribe  upon  the  understand- 
ing and  agreement  that  he  would  not  arrest 
certain  women  of  ill  repute  who  were  resid- 
ing In  and  "plying  their  trade"  in  the  city 
of  Imperial  and  in  the  house  of  one  Mrs. 
Martin.  It  was  charged  tliat  the  money  was 
paid  with  the  understanding  that  the  agree- 
ment mentioned  shouldl  be  in  force  for  a  pe- 
riod of  one  month.  The  crime  was  alleged 
to  have  been  committed  on  or  about  the  5th 
day  of  June,  1914.  The  man  Coulter,  being 
called  as  a  witness,  testified  that  he  had  an 
understanding  with  appellant  that,  in  consid- 
eration of  the  payment  of  certain  money  by 
the  inmates  of  houses  of  prostitution,  appel- 
lant would  refrain  from  arresting  such  per- 
sons of  ill  fame;  that  be  (Coulter)  agreed  to 
make  the  collections  of  the  money  with  the 
further  understanding  that  he  would  be  al- 
lowed by  appellant  to  operate  a  "blind  pig," 
or,  in  other  words,  to  sell  intoxicating  liquor 
In  violation  of  law.  He  then  testified  that 
on  or  about  the  6th  day  of  June,  that  being 
the  time  charged  in  tlie  indictment,  he  col- 
lected $20  from  Mis.   Martin,  who  was  a 
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keepo:  o£  a  honse  of  prostitution,  $10  being 
paid  on  behalf  of  the  said  Mrs.  Martin,  and 
!F5  each  on  behalf  of  two  other  inmates  of 
her  honse;  that  this  money  he  paid  over  to 
appellant  pursuant  to  the  understanding 
hereinbefore  set  out.  In  support  of  this 
charge  as  to  the  specific  date  mentioned, 
Mrs.  Willie  Martin  testified  In  corroboration 
of  Ck>ulter,  as  did  also  Rena  McMonagle, 
who  was  an  Inmate  of  the  bouse  at  the  time 
the  money  was  alleged  to  bare  been  paid. 
The  prosecution  was  allowed  then  to  intro- 
duce the  testimony  of  sev^al  witnesses  to 
the  effect  that  on  various  occasions,  going 
back  to  a  time  early  in  tlie  year  1012,  money 
had  been  paid  by  inmates  of  houses  of  pros- 
titution to  appellant  in  consideration  that 
the  persons  paying  the  money  should  enjoy 
immunity  from  arrest  Defendant  on  his  own 
behalf  denied  in  toto  the  testimony  of  Coul- 
ter and  the  other  witnesses  who  had  testified 
as  to  payment  of  the  money  for  the  Illegal 
purpose,  and  declared  tliat  in  his  capacity  as 
city  marshal  he,  acting  under  instructions 
from  the  city  board  of  trustees,  had  collect- 
ed fines  imposed  in  the  recorder's  court  from 
some  of  the  wom^i.  He  said  that  he  had 
not  received  any  money  from  Coulter ;  that 
he  did  collect  $50  from  Mrs.  Willie  Martin, 
fixing  the  date  of  that  collection  as  of  De- 
cember 10,  1913;  that  this  money  was  col- 
lected in  satisfaction  of  a  fine  theretofore 
imposed  against  the  Martin  woman.  He  fur- 
ther testified  that  all  of  the  money  tliat  he 
so  collected  he  had  accounted  for  and  paid 
over  to  the  city  treasurer.  On  liis  behalf  the 
offer  was  made  then  to  show  a  resolutloD 
adopted  by  the  dty  board  of  trustees  on  the 
lltb  day  of  September,  1812,  which  resolu- 
tion was  as  follows: 

"A  motion  was  made,  seconded,  and  carried 
that  all  fines  collected  in  the  recorder's  court 
be  paid  to  the  city  marshal ;  that  the  city  clerk 
have  access  to  the  marshal's  books  at  all  times." 

The  court  refused  to  allow  this  resolution 
to  be  introduced  in  evldenca  A  great  many 
errors  are  assigned  as  having  been  commit- 
ted to  the  prejudice  of  defendant  in  his  right 
to  a  fair  and  impartial  triaL  The  chief  of 
these  alleged  errors  concerns  the  failure  of 
the  court  to  give  certain  instructions  offered 
by  the  appellant,  and  the  act  of  the  court  in 
modifying  particularly  one  of  the  instruc- 
tions offered  by  the  appellant  It  is  also 
claimed  that  the  testimony  upon  which  ap^ 
pellant  was  convicted  was  derived  wholly 
from  the  declarations  of  accomplices,  and 
that  there  was  not  sufficient  corroboration  of 
these  witnesses  as  is  required  by  section 
1111  of  the  Penal  Code. 

[1]  As  the  record  la  presented,  no  ques- 
tion can  be  made  but  tliat  all  of  the  witness- 
es who  testified  to  the  payment  of  bribe  mon- 
ey to  ai^iellant  were  accomplices.  It  became 
the  court's  duty  to  charge  the  Jury,  not  only 
that  the  testimony  of  an  accomplice  should 
be  corroborated,  which  instruction  the  court 
did  give,  but  also,  in  view  of  the  undisputed 


state  of  the  testimony,  to  Instmct  plainly 
that  the  persons  who  gave  the  most  dam- 
aging testimony  against  appellant  came 
velthln  the  rule  of  section  1111,  Penal  Code, 
and  were  accomplices  to  the  crime  charged 
to  have  been  committed  or  in  the  separate 
offenses  attempted  to  be  shown  in  corrobora- 
tion of  the  main  accusation.  .People  v.  Cof- 
fey, 161  CaL  433,  119  Pac  901,  39  I/.  R.  A. 
(N.  S.)  704  The  witness  Mrs.  Martin  and 
Rena  McMonagle,  as  well  as  witness  Coulter, 
were  all  accomplices.  The  court  at  the  re- 
quest of  defendant  advised  the  Jury  that 
Coulter  was  an  accomplice,  but  refused  in- 
structions advising  the  Jury  that  the  Martin 
and  McMonagle  women  were  such  accom- 
pllce&  This  was  undoubtedly  error  and  of  a 
prejudicial  kind.  That  this  error  seriously 
Interfered  with  the  right  of  the  defendant 
to  a  full  and  fair  hearing  is  made  apparent 
when  it  is  considered  that  the  corroborative 
testimony  offered  in  the  case  was  not  of  a 
particularly  strong  character.  This  corrob- 
oration consisted  in  the  main  of  testimony 
of  certain  special  officers  who  worked  under 
the  marshal's  direction;  the  inference  to  be 
drawn  from  their  statements  being  that  the 
marshal  did  not  desire  them  to  be  energetic 
in  the  prosecution  of  persons  of  ill  fame^ 
and  that  he  had  In  one  Instance  directed  one 
of  these  officers  that  if  he  observed  "any- 
thing that  needed  raiding"  to  first  report  to 
him — ^that  is,  the  marshaL  Other  circum- 
stances of  a  corroborative  nature  were 
slight  Under  this  state  of  the  case,  and 
assuming  that  the  corroborative  evidence, 
admittedly  slight  was  sufficient  to  support 
the  conviction,  it  was  very  material  to  the 
defendant  to  have  the  law  as  to  the  testi- 
mony of  accomplices  explicitly  stated  to  the 
Jury.  It  was  not  for  the  Jury  to  decide 
whether  'each  or  any  of  the  witnesses  were 
accomplices,  but  under  the  testimony  it  was 
the  duty  of  the  court  to  give  the  requested 
instructions  advising  the  Jury  that  Mrs.  Wil- 
lie Martin  and  Rena  McMonagle  were  both 
accomplices  as  to  the  crime  charged  against 
the  appellant  Under  the  state  of  the  record 
as  we  have  described  it  there  should  have 
been  left  to  the  Jury  no  discretion  of  Judg- 
ment to  det^mine  as  to  whether  these  wit- 
nesses were  accomplices;  the  testimony 
showed  as  a  tact  that  they  were.  For  aught 
that  appears,  the  Jury  may  not  have  applied 
the  nile  of  section  IIU,  P&a&l  Code,  to  the 
testimony  of  these  witnesses,  but  may  have 
given  fnU  credit  and  weight  to  their  testi- 
mony, and  left  out  of  account  altogether  the 
requirement  that  such  testimony,  before  it 
was  sufficient  to  warrant  a  conviction, 
should  be  corroborated  by  other  and  inde- 
pendent evidence.  For  this  error  alone  ws 
think  that  the  appellant  Is  entitled  to  a  new 
trial. 

[2]  We  think  also  that  appelant  dionid 
have  been  permitted  to  show  tiiat  In  the  col- 
lecUon  of  floe  money  be  waa.act^  la  good 
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faltfa  and  under  the  InstnictlonB  of  the  board 
of  trustees.  To  be  sure^  be  was  allowed  to 
testify  In  his  own  bebalf  that  all  of  the 
luoney  he  collected  from  the  various  persons 
mentioned  In  the  evidence  was  turned  over 
to  the  city  treasurer,  but  this  testimony 
would  have  been  strengthened  In  the  eyes 
of  the  Jury,  had  he  been  allowed  to  show 
that  his  action,  which  ordinarily  would  have 
been  somewhat  unusual  and  out  of  the  cus- 
tomary  order  of  things,  was  tak«i  at  the  in- 
stance and  by  the  dlxectloa  of  the  trustees 
of  the  city. 

[3]  Defendant  offered  an  Instmction 
which  declared: 

"The  law  presumes  the  defendant  to  be  inno- 
cent of  the  commission  of  any  crime,  and  this 
presumption  continues  in  his  favor  utroughont 
the  trial  of  the  case.    •    •    • " 

The  court  modified  this  Instruction  and 
made  it  read  as  follows: 

"The  law  presumes  the  defendant  to  be  inno- 
cent of  the  commission  of  the  crime  charged  in 
the  indictment,  and  this  presamption  continues 
in  his  favor  throughout  the  trial  of  the 
case.    •    •    ••• 

The  instruction,  as  given  by  the  court, 
'was,  no  doubt,  correct  as  a  matter  of  law. 
It  will  be  remembered  that  the  prosecution 
had  been  allowed  to  introduce  testimony  to 
idiow  the  giving  of  money  at  various  times 
'to  the  appellant  by  persons  of  ill  fame  for 
■the  purpose  of  securing  immunity  from.ar- 
;re6t,  and  it  was  undoubtedly  appellant's  por- 
•pose  to  have  the  Jury  advised  that  the  pre- 
sumption of  Innocence  applied  to  any  of 
-these  alleged  offenses  so  proved  or  attempt- 
-«d  to  be  proved,  and  in  this  effort  be  was 
Jnstlfled;  for  not  only  was  it  true,  as  the 
court  advised  the  Jury,  that  the  defendant 
was  presumed  to  be  innocent  of  the  com- 
mission of  the  crime  charged  In  the  ^dict* 
ment,  but  be  was  also  presumed  ta  be  inno- 
-cent  of  any  of  the  other  alleged  crimes  at- 
tenvted  to  be  shown  aa  corroborative  proof. 
The  error  committed  by  the  modification  of 
this  InstructloD,  we  think,  was  also  of  a 
■prejudicial'  character. 

It  wUl  not  be  of  profit  to  enumerate  tur- 
-ther  of  the  contentions  of  api>ellant  on  his 
.appeal,  as  it  is  evident  a  new  trial  must  be 
had  because  of  the  principal  errors  which 
have  been  discussed. 

The  Judgment  and  order  are  reversed. 

We  concnr:    CONBET,  P.  J ;  SHAW,  3. 


7ASPBR  T.  PRESLEY  et  aL    (Oiv.  16S6w) 
(District  Court  of  Appeal,  First  District,  Cal- 

tfomia.     Sept  26,   1915.) 
■Ghattbi.  Mobtoaobs  €s>17— Sale  of  Mobt- 

OAOKD  GOODB— NONDBXIVKBT— KfFEOT. 

The  lessee  of  a  hotel  agreed  with  lessor, 

"when  furnishings  have  been  placed  on  premises 

by  the  Deasee]  and  receipted  bills  therefor  pro- 

•  duced,  in  consideration  of  the  lease,  to  sell  and 

-convey  by  bill  of  sale  the  said  fumishingB  to  the 

[lessor].        The    lessee    subsequently    acquired 


title  to  the  furniture  and  conveyed  the  same  by 
bill  of  sale  to  the  lessor,  but  withont  any  de- 
livery or  change  of  possession.  The  lessee  sub- 
sequently nKMrtgagM  them  to  the  plaintiff 
Held  in  a  suit  to  foreclose  the  mortgage,  that 
as  the  contract  did  not  pass  title  to  the  subse- 
quently acquired  fnrnlshmgs  aa  of  its  date,  and 
as  the  property  was  not  acquired  piecemeal  by 
the  lessor  on  acquisition  of  title  by  the  lessee, 
and  as  there  was  no  delivery  of  the  possession 
of  the  goods,  the  plaintiff  could  foreclose  his 
mortgage  as  against  the  lessor. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent.  Dig.  IS  65-C8;    Dec.  Dig.  «=>17.] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Frandaco;  J.  M.  Sea  well. 
Judge. 

Action  by  Jolm  Jasper  against  Richard  S. 
Presley  and  another.  From  a  Judgment  for 
plaintiff  and  order  denying  new  trial,  de- 
foidant  appeaL    Affirmed. 

Jos.  &  Blen,  of  San  Francisco,  for  appel- 
lants. Sullivan  &  Sullivan  and  Theo.  J.  Roche, 
all  of  San  Franoisco,  for  respondent. 

LENNON,  P.  J.  This  Is  an  appeal  from  a 
Judgment  and  from  an  order  denying  a  new 
trial.  The  action  was  brought  to  foreclose  a 
chattel  mortgage  executed  by  the  defendant 
Presley  on  January  3, 1912,  on  personal  prop- 
erty situate  in  the  Empire  Hotel  in  the  olty 
and  county  of  San  Francisco.  The  appellant 
was  made  defendant  in  the  action  under  al- 
legations in  the  complaint  to  the  effect  that 
it  claimed  some  interest  In  the  mortgaged 
property.  The  facts  of  the  case  pertinent  to 
the  point  presented  here  briefly  are  these: 
On  the  17th  day  of  April,  1911,  the  appellant 
was  the  owner  of  all  the  personal  property 
then  contained  In  the  Empire  Hotel.  On  that 
date  the  defendant  Presley  entered  into  pos- 
session of  the  Empire  Hotel  and  tbe  personal 
property  contained  therein,  under  a  writtMi 
agreement  with  the  appellant,  and  continued 
In  its  actual  and  exclusive  possession  thence 
until  the  12th  day  of  August,  1912,  or  there- 
abouts; and  by  the  terms  of  another  agree- 
ment, entered  Into  on  the  same  date,  Presley 
agreed  with  the  appellant  to  purchase  certain 
additional  fomishlngs  for  tlie  hotel  to  the 
value  of  |S,500,  the  appellant  agreeing  to 
purchase  them  in  turn  from  tbe  defendant 
Presley  when  the  latter  was  In  a  position  to 
display  to  the  appellant  the  receipted  bills 
for  the  same.  Presley,  pursuant  to  this  sec- 
ond agreement,  did  purchase  from  time  to 
time  additional  fnmlshings  to  the  value  of 
$3,600;  and  on  the  21st  day  of  November, 
1911,  sold  them  to  appellant.  This  sale  was 
not  aocomimnled  by  an  immediate  delivery 
<»'  any  delivery,  and  was  not  followed  by  any 
actual  or  continued  diange  of  possession.  It 
was  accomplished  merely  by  tbe  execution  of 
a  bill  of  sale.  Presley  continued  in  the  ac- 
tual and  exclusive  possession  of  this  proper- 
ty thus  transferred  from  the  date  of  the 
transfer  until  the  12th  day  of  August,  1912, 
or  thereabouts,  and  was  In  such  possession 
on  the  3d  day  of  January,  1912,  the  date 
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upon  wbidi  he  executed  and  delivered  a  prom- 
issory note  and  mortgage  upon  tbe  additional 
furnishings  hereinbefore  mentioned  to  the 
plaintiff.  No  other  furnishings  contained  in 
the  Empire  Hotel  at  any  time  are  involved  in 
this  action.  The  additional  furnishings  pur- 
chased by  Presley  alone  are  concerned. 

From  these  facts  the  trial  court  concluded 
that  the  plaintiff  was  entitled  to  Judgment 
foreclosing  Its  chattel  mortgage.  The  appel- 
lant based  Its  defense  to  tbe  action  upon  the 
ground  that  Presley  was  not  the  owner  of  the 
mortgaged  property  at  the  time  that  tbe 
mortgage  was  executed,  but  that,  on  the  con- 
trary, tbe  property  was  owned  by  and  In  the 
possession  of  the  appellant  long  prior  to  that 
time.  The  trial  court,  however,  found  that 
Presley  and  not  the  appellant  was  In  the 
possession  of  the  said  property  on  the  date 
of  the  execution  of  the  mortgage,  and  was 
In  the  possession  of  it  from  tbe  time  of  its 
original  purchase  until  August  12,  1912.  For 
this  reason  It  was  held,  pursuant  to  tbe  terms 
of  section  3440  of  the  Civil  Code,  that  the 
transfer  not  being  accompanied  by  an  Im- 
mediate delivery  or  any  delivery,  and  not  be- 
ing followed  by  a  change  of  possession,  was 
IHresumed  to  be  fraudulent,  and  therefore 
void,  as  against  creditors.  The  appellant 
now  contends  that  a  change  of  possession 
was  not  required  to  complete  the  transfer, 
and  that  therefore  it  was  not  affected  by  the 
provisions  of  section  8440,  CivU  Code.  This 
contention  Is  based  upon  tbe  claim  that  the 
agreement  between  Presley  and  tbe  appellant 
was  a  conditional  sale  from  Presley  to  the 
appellant  which  was  consummated  upon  Pres- 
ley's acquisition  of  the  goods,  and  that  there- 
fore all  right,  title,  and  Interest  in  and  to  the 
goods  were  vested  in  the  appellant  from  the 
moment  of  Presley's  purchase,  regardless  of 
whether  or  not  there  was  an  Immediate  de- 
livery and  an  actual  and  continued  change  of 
possession.  Were  this  contention  supported 
by  tbe  evidence,  it  might  follow  aa  a  matter 
of  law  that  Presley  never  obtained  such  a 
possession  of  the  property  as  to  necessitate 
upon  the  sale  to  appellant  a  compliance  with 
the  provisions  of  the  code  section  mentioned. 
But  a  careful  reading  qf  the  agreement  en- 
tered <nto  by  Presley  with  tbe  appellant  con- 
vinces us  that  It  was  merely  an  executory 
agreement  to  sell,  and  not  an  executed  sale, 
conditional  or  otherwise;  and  that  It  never 
was  the  intention  of  either  of  tbe  psirties  to 
that  agreement  that  the  additional  furnish- 
ings as  they  were  purchased  by  Presley 
should  piece  by  piece  or  lot  by  lot  become 
tbe  property  of  tbe  ai^tellant.  It  Is  expressly 
stated  in  the  agreement  that  there  should  be 
no  sale  of  the  goods  until  such  time  as  tbe 
defendant  Presley  should  exhibit  to  the  ap- 
pellant a  receipted  bill  or  a  number  of  re- 
ceipted bil)s  for  the  same.  We  quote  from 
the  agreement: 

"When  said  furnisbixiKS  shall  have  been  placed 
upon  said  premises  by  said  party  of  the  second 
part  ^Presley),  and  receipted  bills  therefor  pro- 


duced to  the  party  of  the  first  part'  (appdiant) 
the  party  of  the  second  part  agrees,  m  con- 
sideration of  the  sum  of  ten  dollars,  and  in  con- 
sideration of  the  making  of  the  lease  of  said 
premises  by  the  party  of  the  first  part  to  the 
party  of  the  second  part,  to  sell,  transfer,  con- 
vey and  set  over  by  a  bill  of  sale  to  the  party 
of  the  first  part,  the  additional  furnishings  so 
to  be  purchased  and  placed  upon  said  premises 
by  the  party  of  the  second  part" 

Obviously  the  agreement,  neither  expressly 
nor  Impliedly,  shows  an  Intention  to  transfer 
the  furnishings  piecemeal;  and  obviously 
there  is  no  intention  to  sell  the  goods  before 
they  were  bought  by  Presley.  The  language 
la  so  clear  that  It  cannot  be  misconstrued. 
If,  however,  after  every  purchase  made  by 
Presley  he  had  presented  to  tbe  appellant  bis 
receipt  for  tbe  goods,  and  executed  a  bill  of 
sale  for  them  to  the  appellant,  It  might  be 
possible  to  argue,  in  tbe  face  of  the  agree- 
ment, that  the  property  did  become  the  appel- 
lant's piece  by  piece  and  lot  by  lot;  or  even 
that  all  right,  title,  and  interest  In  and  to  the 
property  became  vested  In  the  appellant  from 
the  date  of  the  agnreement  to  selL  Such  a 
possibility  is  obviated,  however,  by  the  fact 
that  there  was  no  presentation  of  receipts 
and  no  transfer  by  a  bill  of  sale  until  No- 
vember 21, 1911.  Basing  Its  reasoning  on  tbe 
assumption  that  the  contention  Just  consider- 
ed is  correct,  the  appellant  further  argues 
that  since  the  sale  was  made  on  April  17, 
1911,  and  tbe  subject-matter  tbereof  not 
bought  by  Presley  until  subsequently,  the 
property  was  not  In  existence  at  the  time  of 
the  agreement  of  sale,  and  the  sale  therefore 
does  not  come  under  tbe  provisions  of  section 
3440  of  the  Civil  Code.  This  la  merely  a 
modification  of  the  previous  contention ;  and 
the  answer  to  it,  we  think,  may  be  found  in 
tbe  wording  of  the  agreement  above  quoted. 

The  Judgment  and  the  order  appealed  from 
are  affirmed. 


We    concur: 


KERRIGAN,    J,;      BIGH- 


RRHjES  et  aL  t.   PAUIiSON.     (Civ.   1438.) 
(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia.   Sept  29,  1915.) 

Appeal  anU  Erbob  ^=>627 — Rkcobd  oir  Ap- 
PEAi>-NECE8srrT  OF  Transcript. 

Whore  the  record  shows  that  a  judgment 
was  entered  for  plaintiffs  on  a  complaint  in 
tw9  counts  on  which  8ei>arate  sums  were  award- 
ed, that  defendant  satisfied  one  .of  them  and 
appealed  from  the  other  part  of  the  judgment 
by  filing  and  serving  notice  of  appeal  and  ex- 
ecuting an  undertaking,  but  failed  to  file  and 
present  a  bill  of  exceptions  or  other  record  on 
appeal  or  to  request  the  clerk  to  certi^  a  tran- 
script or  to  file  a  transcript  of  any  kind,  tbe 
appeal  must  be  dismissed  under  Appellate  Court 
rules  2  and  6,  providing  that  appellant  shall 
within  40  days  after  appeal  is  i>erfected  serve 
and  file  the  transcript  of  record  duly  certified, 
and  that  if  the  transcript  be  not  filed  in  Ume 
the  appeal  may  be  disnussed  on  motion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  2744^7740,  3126;  Dec 
Dig.  «=>627.1 
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Appeal  fi-om  Superior  C!oart,  Modoc  Comi- 
ty ;  Clarence  N.  Raker,  Judge. 

Action  by  John  Brlles  and  another  against 
A.  J.  Paulson.  Judgment  for  plaintiffs,  and 
defendant  appeals.    Appeal  dismissed. 

CJomlsb  &  lUAnett,  of  Altaras,  for  appel- 
lant Jamison  &  Wylle,  of  Alturas,  for  le- 
spondents. 

HART,  J.  This  Is  a  motion  to  dismiaa  the 
appeal  taken  by  the  defendant  from  a  certain 
I>ortlon  of  the  judgment  In  the  abore  entitled 
action.  The  record  on  the  motion  shows  that 
the.  court  below,  on  the  4th  day  of  December, 
1912,  upon  a  verdict  previously  returned  In 
the  action  by  a  Jury  and  In  accordance  with 
the  terms  thereof,  entered  a  Judgment  in  fa- 
vor of  the  plaintiffs  and  against  the  defend- 
ant for  the  aggregate  sum  of  11,050;  that  the 
complaint  was  in  two  counts,  upon  one  of 
which  the  plaintiffs  were  awarded  the  sum 
of  $850  and  upon  the  other  the  sum  of  $200 ; 
that,  after  the  entry  of  Judgment,  the  deftend- 
Ant  satisfied  so  much  thereof  as  Involved  the 
amount  allowed  on  the  second  count;  and 
that  on  the  9th  day  of  December,  1912,  he 
took  an  appeal  to  this  court  from  that  part 
of  the  judgment  awarding  to  the.  plaintiffs 
the  sum  of  $850,  by  duly  filing  and  serving 
notice  of  the  same ;  that  on  said  9th  day  of 
December,  1912,  the  defendant  executed  an 
undertaking  on  appeal  and  deposited  the 
same  with  the  clerk  of  tbe  superior  court  of 
Modoc  county,  In  which  the  action  was  tried. 
It  is  further  made  to  appear  (and  no  counter 
showing  thereon  is  made)  that  the  defendant 
or  his  attorneys  have  never  filed  or  present- 
ed a  bill  of  exceptions  or  other  record  on  ap- 
peal In  the  action,  nor  requested  the  clerk  of 
the  court  to  certify  to  a  correct  or  any  "tran- 
script of  the  record  of  said  case."  No  tran- 
script or  any  record  of  the  case  has  been  filed 
In  this  court 

Under  the  terms  of  rules  2  and  6  of  this 
court  and  the  record  on  this  motion  as  it  Is 
above  recited,  no  other  course  is  left  open  but 
to  d'«">'«'  the  appeal,  and  It  Is  so  ofdered. 

We  concur:  OHIPMAN,  P.  J.;  BUR- 
NETT, J. 


UOJAVB  &  B.  B.  CO.  V.  CUDDEBACK. 

(Civ.  1714.) 

(District   Court   of   Appeal,    Second    District, 

California.    Sept  28,  1915.) 

1.  Co6t8  <s=)206  —  Taxation— Objection  t6 
Item— Statutb.  '   ■ 

Code  Oiv.  Ptoc  (  1010,  provides'  that  the 
notice  of  a  m^tlsD  mnst  state  the.  grounds  on 
which  it  is  made.  Section  1033  provides  that 
'a  party  dissatisfied  with  the  coRts  claimod  may 
lile  a  motion  to  have  the  same  taxed  by  the 
court  Section  1255a  provides .  that  npon  abonr 
donment  of  eminent  domain  proceedings  judg- 
ment shall  be  entered  awarding  the  defendant 
his  costs  and '  disbursements,  isdnding  all  iiec^ 
«8sary  expenses  of  preparing  for  trial  and  rea- 
sonable attorney  fees,  wbicb  costs,  includine  ex- 
penses and  attorney  fees,  may  be  claimed  by  a 


cost  bill,  prepared,  served,  -  filed,  and  taxed  as 
in  civil  actions. ,  Upon  abandonment  of  an  ac^ 
tion  of  eminent  domain,  defendant  prepared  A 
coat  bill,  claiming  as  an  item  attorney's  fees  ot 
$2,260.  Moving  that  the  court  retax  cQ8t% 
plaintiff  attacked  siich  item  only  as  being  "un- 
lawful and  not  properly  taxable  as  costs,"  and 
upon  hearing  defendant  objected  to  consideiv 
ing  any  grounds  oiKrarting  the  motion  other 
than  those  specified,  which  objection  was  over- 
ruled, and  defendant,  required  by  the  court  to 
produce  further  evidence  in  support  of  the  fact, 
established  prima  facie  by  his  affidavit  to  the 
n<emorandnm  for  costs  that  the  attorney's  fee 
was  proper  and  reasonable.  Held,  that  such 
rtiling  of  the  court  was  erroneous,  since  the 
party  subject  to  ps^yment  of  costs  limits  his  ob- 
jections to  an  item  of  the  bill  to  such  grounds 
as  he  may  specify  in  his  motion  that  the  court 
tax  costs,  while  the  reasons  assigned  by  plaintiff 
for  its  dissatisfBctioa  with  the  attorney's  fees 
item  suggested  no  objection  on  the  ground  that 
it  was  excessive  or  unreasonable. 

[Ed.  Note.— For  other  casps,  see  Costa,  Cent 
Dig.  I  780;   Dec.  Dig.  «=.206.] 
2.  Costs  «=»174— Items— Clerk's  Fee. 

Under  Code  Oiv.  Proo.  ff  1266a,  providing 
that  upon  the  abandonment  of  eminent  domain 
proceeding  judgment  sbiall  be  entered  awarding 
the  defendant  his  costs  and  disbursements,  in- 
cluding all  necessary  expenses  of  preparing  for 
trial  and  reasonable  attorney  fees,  which  costs, 
including  expenses  and  attorn^  fees,  may  be 
claimed  by  a  cost  hill,  prepared,  served,  filed, 
and  taxed  as  in  civil  actions,  where,  upon  aban- 
donment of  an  action  of  eminent  domain,  de- 
fendant in  his  memorandum  for  costs  specified 
as  an  item  a  fee  of  $7.60  to  the  derk  of  the  Dis- 
trict Court  of  Appeal  in  a  mandamus  suit  to 
compel  the  judge  of  Uie  superior  court  to  try 
the  eminent  domain  action',  such  item  was  prop- 
erly stricken  ftom  the  memorandum,  since  un- 
der Code  Civ.  Proc.  1 1095,  providing  that  where 
a  respondent  is  a  state,  county,  or  municipal 
officer  (as  in  the  mandamus  suit)  costs  which 
xay  l>e  recovered  and  awarded  against  him 
sha"ll  be  recovered  and  awarded  against  the  thu- 
nicipal  corporation  represented  by  the  office*; 
such  item  m  costs  in  the  mandamus  aeooit  was 
not  taxable  against  plaintifC  in  the  eminev^ 
domain  proceedIiis>  •        . 

[Bd.  Note.— For  other  casM,  see  .Costs,  Cent 
Dig.  IS  691-694,  700:   Dec.  Dig.  «8=»174.]. 

Appeal  from  Superior  0>urt,  Kern  Coun- 
ty ;  Howard  A  Pealrs,  Judge. 

Action  of  eminent  domain  by  the  Mojave 
&  Bakersfield  Railroad  Company  against 
John  P.  Cuddeback.  The  action  was  dismiss- 
ed, and  from  an  order  of  the  court  taxing 
costs,  defendant  appeals.  Order  affirmed  in 
part,  and  reversed  in  part,  vrith  direction. 

J.  B.  Scott  of  San  Francisco,  and  T.  M. 
McNamara,  of  Bakersfield,  for  appellant  J. 
E.  Foulds,  of  San  Francisco^  F.  E.  Borton,  of 
Bakersfield.  and  Henry  T.  Gage,  W.  I.  Foley, 
and  W.  L  Gilbert  all  of  Los  Angeles,  for  re- 
spondent 

SHAW,  J,  This  Is  an  appeal  prosecuted  by 
defendant  from  an  order  of  court  taxing 
costs.  The  action  was  one  of  eminent  do- 
main Instituted  by  plaintiff  against  defend- 
ant and  others  to  condemn  a  strip  of  land 
for  railroad  purposes  100  feet  In  width'  and 
extending  a  distance  of  16  miles  through  a 
tract  18,000  acres  in  extent.  After  Issue  Join- 
ed and  before  trial,  plaintiff  served  and  filed 


«s»rar*tksr«s««iM«Mme.^Upto.Battli£YJ4UBBSR:isSUKeyi.KuiitMNd01s««U.m&d-lDd«nS  '     ''° 

Digitized  by  i^jOOQ IC 


944 


162  PACIFIC  REPORTPJB 


(CaL 


a  notice  stating  that  It  abandoned  the  pro- 
ceeding pursuant  to  the  provisions  of  section 
1265a,  Code  of  CItII  Prooeduie.  Thereupon 
the  coort,  upon  motion  of  the  defendant,  In 
accordance  with  the  provisions  of  said  sec- 
tion, caused  to  be  entered  a  jndgment  of  dis- 
missal of  the  action,  wherein  it  was  adjudg- 
ed that  defendant  haye  and  recover — 
"his  proper  costs  and  disbursements  incurred 
herein,  including  necessary  expenses  incurred 
b;  him  in  preparing  for  trial  and  reasonable  at- 
torney fees,  amounting  to  the  sum  of  *  *  * 
dollars." 

Thereafter,  as  provided  In  section-  1033, 
Code  of  CtTlI  Procedure,  defendant  (appel- 
lant here)  served  and  filed  a  memorandum  of 
costs,  exx)enses,  and  disbursements,  wherein, 
among  other  items,  were  Inserted  two  Items 
Involved  in  this  appeaL  These  items  were  as 
follows:  Under  the  head  of  "Attorney's  fees 
and  expenses  In  preparing  for  trial,"  there 
was  inserted:  "Attorney's  fees,  $2,260.00." 
The  other  item  was:  "F^  clerk  Dist  Court 
Appeal  in  mandamus  case  brought  March  19, 
1914,  before  filing  notice  abandonment  to  com- 
pel Judge  to  try  this  case,  $7.60."  This  mem- 
orandum of  costs  was  headed  as  follows: 
"Memorandum  of  costs  and  disbursements  of 
defendant,  John  P.  Cuddeback,  including  rea- 
sonable attorney's  fees  and  necessary  expens- 
es incurred  in  preparing  for  trial" — duly  veri- 
fied by  one  of  defendant's  attorneys,  where- 
in it  was  averred  "that  the  items  of  costs 
and  disbursements  in  the  above  memorandum 
contained,  including  attorney's  fees  and  ex- 
penses incurred  in  preparing  for  trial  of  said 
action,  are  correct,  and  said  attorney's  fees 
are  reasonable,  to  the  best  of  affiant's  knowl- 
edge and  beliel"  Thereupon  plalntifr,  pur- 
suant to  notice  duly  given,  presented  Its  mo- 
tion that: 

"The  court  retaz  defendant's  costs  by  striking 
fi\>m  his  cost  bill  served  and  filed  herein,  the 
following  items,  for  the  reason  that  said  items 
are  unlawful  and  not  properly  taxable  as  costs 
in  said  cause." 

Among  other  items  of  cost  so  attached  as 
being  unlawful  and  not  properly  taxable  as 
costs,  and  which  the  court  was  asked  to 
strike  from  the  cost  bill,  was  the  Item  of 
$2,260,  averred  in  defendant's  affidavit  as  be- 
ing necessary  and  reasonable,  and  the  Item 
of  $7.60,  paid  the  clerk  of  the  District  Court 
of  Appeal  upon  the  filing  of  the  application 
for  a  writ  of- mandamus  directed  to  the  su- 
perior court  wherein  said  cause  was  pending. 

[1  ]  Upon  the  hearing  of  the  motion  defend- 
ant (appellant  here)  objected  to  the  court 
considering  any  ground  or  reason  in  support 
of  the  motion  other  than  the  grounds  spe<d- 
fled  therein,  and  assigned  as  reasons  for 
striking  the  items  from  the  memorandum, 
namely,  that  the  items  were  unlawful  and 
not  properly  taxable  as  costs.  This  objection 
was  overruled  and,  without  any  counter- 
affidavit  or  evidence  on  the  part  of  plaintiff 
controverting  the  prima  facie  showing  made 
by  the  verified  memorandum  of  defendant,  he 
was  required  by  the  court  to  vroduca  further 


evidence  in  support  of  the  fact  established  by 
bis  affidavit  that  the  attorney's  fee  claimed 
was  proper  and  reasonable  in  amount  for  the 
services  performed.  Our  opinion  is  that  in 
so  ruling  the  court  erred.  Section  1265a, 
Code  of  Civil  Procedure,  provides  that  upon 
the  abandonmoit  of  said  proceeding  a  Jndg- 
ment shall  be  entered  dismissing  the  same — 
"and  awarding  the  defendant  his  costs  and  dis- 
fanrsenienta,  which  shall  include  all  neceaaarjr 
expenses  incurred  in  preparing  for  trial  and 
reasonable  attorney  fees.  These  coats  and  dis- 
bursements, including  expenses  and  attorney 
fees,  may  be  claimed  in  and  by  a  cost  bill,  to 
be  prepared,  served,  filed  and  taxed  as  in  dvik 
actions." 

Under  section  1033,  Code  of  CivU  Proce- 
dure^ a  party  dissatisfied  with  the  costs  claim- 
ed may,  within  five  days  after  notice  of  filing 
of  the  bill  of  costs,  file  a  motion  to  have  the 
same  taxed  by  the  court.  If,  however,  tbe 
notice  of  motion  be  not  given  within  the  time 
specified  therefor,  the  derk  must,  apon  the 
expiration  thereof,  make  the  entry  in  accord- 
ance with  tbe  memorandum  of  oosts  filed. 
Otherwise,  where  the  motion  is  made,  the 
entry  by  the  clerk  is  in  accordance  with  tbe 
order  therein  made  by  the  court  In  taxing 
the  costs.  Thus,  if  a  party  to  an  actioa 
against  whom  cost  is  awarded  neglects,  with- 
in the  time  specified  in  section  1038,  to  apply 
to  the  court  to  have  the  same  taxed,  he  is 
deemed  to  have  assented  to  the  correctness 
and  lawfulness  of  the  items  as  dalmed  in 
the  verified  memorandum  of  costs  as  filed, 
the  total  of  whldi,  upon  being  entered  in  the 
Judgment  by  the  clerk  in  accordance  with  his 
duty,  is  of  the  same  force  and  effect  as  any 
other  part  of  the  Judgment  This  being  true, 
and  since  the  party  subject  to  the  payment  of 
cost  may  waive  any  and  all  objections  to  the 
claim  for  cost,  it  follows,  we  think,  that  he 
may  limit  his  objections  to  such  grounds  only 
as  he  may  specify  in  his  motion  as  the  rea- 
sons for  asking  the  Intervention  of  the  court 
In  taxing  the  cost 

An  application  to  have  the  court  tax  costs 
is  made  by  motion.  Carpy  v.  Dowdell,  129 
Cal.  244,  61  Pac.  1126;  Senior  v.  Anderson, 
ISO  CaL  290,  02  Paa  563.  Section  1010,  Code 
of  Civil  Procedure,  provides  that  "the  notice 
of  a  motion  •  •  *  must  state  •  •  • 
the  grounds  upon  which  It  will  be  made^ 
(Carpy  v.  Dowdell,  supra):  and,  if  this  be 
true,  it  follows  that  only  such  grounds  as 
may  be  specified  can  be  considered  by  the 
court  in  support  of  the  motion,  ^tate  v.  Sher- 
man, 42  Mo.  216 ;  Corwlth  v.  SUte  Bank  of 
Illinois,  8  Wis.  378 ;  Sllva  v.  Holland,  74  CaL 
530,  16  Pac.  386 ;  Poehlmann  v.  Kennedy,  48 
CaL  201.  Tbe  motion  as  made  pursuant  to 
the  notice  given  was  to  have  the  two  Items 
mentioned  stricken  from  the  memorandum 
upon  the  ground  that  they  were  "unlawful 
and  not  properly  taxable  as  costs."  Plain- 
tiff thus  restricted  Its  objections  to  the 
ground  that  under  the  law  defendant  was  not 
entitled  to  any  attorney  fee  whatsoever  to  be 
taxed  as  costs.    Xhe  reasons  thus  assigned 
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for  Its  dlssatlsfaeiloii  wer«  not  such  as  to 
Imply  or  suggest  any  objection  to  the  Item 
based  upon  the  ground  tbat  the  same  was  ex- 
cessive or  unreasonablfc  On  the  contrary, 
If  defendant  was  entitled  to  any  sum  as  at- 
torney's fee,  It  was  Impliedly  conceded  that 
he  was  entitled  to  the  amount  claimed.  As 
to  this  Item  of  cost  the  only  Inquiry  which 
the  court,  under  the  motion,  was  authorized 
to  make  was  whether  defendant  was  entitled, 
as  costs,  to  any  sum  as  attorney's  fee.  That 
he  was  clearly  ai^pears  from  -section  1255a, 
Code  of  ClTll  Procedure.  Had  plaintiff  fail- 
ed to  make  any  motion  to  tax  the  costs,  the 
effect  would  have  been  a  waiver  of  any  ob- 
jections thereto,  and  since  no  objection  was 
made  upon  the  ground  that  the  fee  claimed 
was  excessive,  plaintiff  must  be  deemed  to 
have  been  satisfied  that  it  was  reasonable, 
and  other  than  upon  the  ground  that  as  a 
whole  it  was  Illegal  and  should  be  stricken 
out,  no  objection  was  urged  to  It 

Upon  the  face  of  the  memorandum,  the 
dalm  for  attorney's  fees  as  provided  by  sec- 
tion 1255a,  supra,  was  as  necessary,  proper, 
and  legal  as  that  for  fees  paid  to  the  officers 
of  the  court  or  for  the  attendance  of  wit- 
nesses. As  stated,  being  verified,  it  consti- 
tuted a  prima  fade  showing  which,  in  the 
absence  of  any  evidence  to  the  contrary, 
should  control  the  decision  of  the  court. 
Barnhart  v.  Kron,  88  Cal.  447,  26  Pac,  210; 
Whltaker  v.  Moran,  28  Cal.  App.  758,  139 
Pac.  901;  Meyer  v.  aty  of  San  Diego,  132 
Cal.  35,  64  Pac.  124.  In  Fay  v.  Fay,  165 
Cal.  469,  132  Pac.  1040,  the  court,  in  dis- 
cussing a  like  question,  said: 

"We  do  not  gee  how  this  action  can  be  sus- 
tained upon  the  record  before  us.  It  has  sev- 
eial  times  been  said  by  this  court  that  if  the 
legal  showing  of  tbe  party  claiming  costs  which 
appear  upon  their  face  to  be  necessary  and  prw- 
er  is  not  controverted  in  some  way,  it  snould 
control  tbe  decision  of  the  court." 

So  here,  since  It  appeared  from  the  nncon- 
troverted  verified  memorandum  that  the 
Item  of  cost  was  on  its  face  legal,  necessary, 
and  proper,  such  fact  should  have  control- 
led the  decision  of  the  court  In  making  an 
order  allowing  the  amount  specified  in  the 
memorandum  as  being  reasonable.  Hence  it 
was  error  for  the  court,  in  the  absence  of 
any  proof  4m  the  part  of  plaintiff  tending  to 
controvert  the  prima  fade  showing  made  by 
the  verified  memorandum,  to  require  defend- 
ant to  produce  further  evidence  that  the  fee 
daimed  was  reasonable. 

[2]  As  to  the  fee  of  $7.60  paid  to  the  derk 
of  the  District  Court  of  Appeal,  the  grounds 
spedfled  were  suffldent  for  the  reason  that 
the  fee  so  paid  was  not  legally  chargeable  as 
costs  against  the  plaintiff  In  the  action.  The 
application  for  the  writ  of  mandate  was 
based  upom  the  assumption  that  the  court 
had  refused  to  perform  a  duty  which  the  law 
imposed  upon  It  Section  1096,  Code  of  Civil 
Procedure,  provides  that  where  the  respond- 


ent is  a  state,  county,  or  mnnidpal  officer,  all 
costs  whldi  may  be  necovered  or  awarded 
shall  be  recovered  and  awarded  against  the 
state,  county,  or  monldpal  corporation  rep- 
resented by  such  ofiBcer.  The  fact  If  it  be 
a  fact  that  the  court  had  wrongfully  refus- 
ed to  proceed  with  the  trial  of  the  case,  and 
on  account  of  which  refusal  defendant  ap- 
plied to  the  Court  of  Appeal  for  a  writ  of 
mandate  to  be  directed  to  the  court  command- 
ing it  to  try  the  case,  was  not  an  action  or 
proceeding  against  the  plaintiff,  or  for  which. 
In  any  event,  costs  could  be  taxed  or  daimed 
against  plaintiff.  Hence  the  ruling  of  the 
court  in  striking  from  the  memorandum  of 
costs  the  item  of  ?7.50  was  correct.  As  stat- 
ed in  the  motion,  it  was  not  lawfully  taxable 
as  costs  against  the  plaintiff. 

The  order  of  the  court  in  striking  from  the 
memorandum  the  item  of  $7.60,  paid  as  a  tee 
In  the  mandamus  proceeding,  is  affirmed ;  and 
Its  order  in  reducing  the  attorney's  fee  of 
$2,250,  as  daimed  in  the  memorandum  to  be 
necessary,  proper,  and  reasonable,  to  the  sum 
of  11,500,  is  reversed,  and  the  court  directed 
to  make  an  order  taxing  defendant's  costs 
for  attorney's  fee  at  tbe  sum  of  12,250,  as 
daimed  in  his  memorandum  of  costs  filed  In 
said  proceeding. 

We  concur:  CONBBY,  P.  J.;  JAMES,  3. 


PEOPLE  V.  OOI/B.     (Or.  810.) 
(District  Court  of  Appeal,  Third  District  Cal- 
ifornia.   Sept  28,  1918.) 
L  BxptosivKs  «=»4— Otfbnsmi. 

Under  Pen.  Code,  |  601,  providing  that  any 
person  wiUfnUy  and  maliciously  depositing 
dynamite,  giant  powder,  etc.,  at  or  in  any  build- 
ing, railroad,  train,  theater,  schoolhouse,  church, 
dwelling  house,  or  other  plaoe  where  human 
beings  usually  inhabit  with  intent  to  injure 
or  destroy  such  building,  or  to  injure,  intimi- 
date, or  terrify  any  human  being,  shall  be  guil- 
ty of  a  felMky,  the  pladng  of  giant  powder  in 
defendant's  <»bin  or  dweUing  house,  with  in- 
tent to  injure  or  destroy  it,  was  a  .crime,  though 
it  was  not  a  place  usually  inhabited  or  passed, 
and  was  a  crime  though  tiiere  was  no  Intent  to 
injure  any  paitieular  person,  as  the  purpose  was 
to  prevent  the  destruction  of  railroads,  etc., 
where  a  large  number  of  persons  congregate. 

[Ed.  Note.— For  other  cases,  see  Explosives, 
Dec  Dig.  «s>4.] 

2.  EXPLOSIVBS    ^=>5  —  OnXHSES  —  iNFOintA- 
TION. 

An  information  under  Pen.  Code,  {  601, 
for  unlawfully  depositing  giant  powder  in  a 
building,  is  not  defective  for  failing  to  allege 
an  intent  to  injure  any  particular  human  being. 
[EM.  Note.— For  other  cases,  see  Explosives, 
Cent  Dig.  |  2;  Dec.  Dig.  «s>S.] 

Appeal  from  Superior  Court,  Humboldt 
County ;   George  D.  Murray,  Judge. 

Barry  T.  Cole  was  convicted  of  placing 
dynamite  in  a  certain  building  with  Intent  to 
injure,  intimidate,  and  terrify  human  beings, 
his  motion  for  a  new  trial  was  denied,  and  he 
appeals.    Judgment  and  order  affirmed. 
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Irwin  T.  Quinn,  D.  A.  Mace,  and  U  F. 
Puter,  aU  of  Eureka,  for  appeUant  U.  S. 
Webb,  Atty.  Gen.,  and  J.  CbatAes  Jones,  D^^ 
uty  Attjr.  Gen.,  for  tbe  People 

ELLISON,  Jndge  pro  tern.  Tbe  defendant 
was  c<Hivicted  of  placing  dynamite  In  a  cer- 
tain building  wltb  Intent  to  Injure,  Intimi- 
date, and  terrify  human  beings.  He  brings 
tblB  appeal  from  tbe  judgment  and  from  an 
order  denying  bis  motion  for  a  new  trial. 
Vie  contends '  tbat  tbe  Information  does  not 
state  a  public  offense  and  tbat  the  court  erred 
In  overruling  his  demurrer  thereto. 

11,2]  Tbe  charging  part  of  the  Informa- 
tion reads  as  follows : 

"The  said  Harry  T.  Cole,  on  the  10th  day  of 
Jane,  A.  D.  nineteen  hundred  and  fourteen,  at 
and  in  the  county  of  Humboldt  and  atate  of 
California,  did  then  and  there  willfully,  unlaw- 
fully, and  maliciously  put,  place  and  deposit 
S'ant  powder  in  that  certain  building  known  as 
arry  T.  Cole's  cabin  or  dwelling  house  near 
Weitchpec,  county  of  Humboldt,  state  of  Cali- 
fornia, with  the  intent  to  injore,  intimidate  and 
terrify  human  beings." 

The  offense  diarged  against  tbe  defendant 
is  defined  In  section  601  of  the  Penal  Code  as 
f oUows : 

"Any  person  who  mallcioasly  deposits  or  ex- 
plodes, or  who  attempts  to  explode,  at,  in,  un- 
der, or  near  any  building,  vessel,  boat,  railroad, 
tramroad,  or  cable-road,  or  any  train,  or  car,  or 
any  depot,  stable,  carhonse,  theater,  school- 
house,  church,  dwelling  house,  or  other  place 
where  human  beings  usually  inhabit,  assemble, 
frequent,  or  pass  and  repass,  any  dynamite,  ni- 
troglycwine,  vigorite,  giant  or  herculee  powder, 
gun^wder,  or  other  cnemical  compound  or  ex- 
plosive, with  the  intent  to  injure  or  destroy 
such  building,  vessel,  boat  or  other  structure,  or 
with  the  intent  to  injure,  intimidate,  or  terrify 
an]-  human  being,  or  by  means  of  which  any 
human  being  is  injured  or  endangered,  is  guilty 
of  a  felony,  and  punishable  by  imprisonment  in 
the  state  prison  not  less  than  one  year." 

Defendant  makes  the  claim  that  tbe  infor- 
mation Is  fatally  defective  in  that:  (1)'  It 
fails  to  state  that  tbe  cabin  or  dwelling  honse 
was  "a  place  where  human  beings  usually 
Inhabit,  assemble,  pass  or  repass";  and  (2) 
it  does  not  state  tbe  names  of  the  "human 
beings  against  whom  the  defendant  directed 
his  intent  to  Injure,  intimidate  or  terrify." 
'  The  position  is  taken  that  section  601  of 
the  Penal  Code,  after  mentioning  "building, 
vessel,  railroad,"  etc..  Immediately  follows 
with  the  words  "or  other  place  where  human 
beings  usually  inhabit,  assemble,  pass  or  re- 
pass," and  that  these  last-quoted  words  qual- 
ify tbe  nouns  preceding  them,  viz.,  "building, 
vessel,  railroad,  •  •  •  theater,  church, 
dwelling  house,"  etc.,.  and  that  the  Informa- 
'tlon,  to  statei  a  public  offense,  should  hare 
alleged  that  the  building  known  as  "Harry  T. 
Cole's  cabin  or  dwelling  housfe"  "was  a  place 
where  human  beings  usually  inhabit,  assem- 
ble, frequent,  pass  or  repass." 

Counsel  says: 
'  "It  must  have  been  clearly  the  Intent  of  the 
Xiegislatare  that  the  qualifj-ing  clause.  Hrhere 
human  beings  usually  inhabit,  assemble,  fre- 
nuent,  pass  or  repass,  was  to  attach  to  each  of 
the  srecf <luw  .  nouns.     Surely  no  c^ime  could 


be  committed  b;r  a  person  'in  placing  dynamite 
or  other  explosives  in  a  place  where  no  human 
being  ever  Inhabited,  assembled,  frequented,  or 
passed  or  repassed." 

An  examination  of  the  statute  will  show 
clearly  that  a  crime  may  be  committed  in  the 
use  of  dynamite  at  places  where  human  be- 
ings do  not  inhabit,  assemble,  pass,  <a  repass, 
and  tbat  the  section  contemplates  aiid  pro- 
vides for  such  cases. 

"In  construing  statutes,  the  object  to  be  ac- 
complished by  the  act  Is  to  be  ascertained  and 
its  provisions  considered  and  so  construed,  if 
possible^  that  'all  Its  parts  may  have  effect  and 
operate  harmoniously  to  effectuate  that  object." 
Appeal  of  North  Beach,  etc.,  Co.,  82  CaL  516. 

The  "object"  Intended  to  be  acoompUshed 
by  the  Legislature  In  the  passage  of  8ectl<» 
601  was  to  deter  peapie  from  the  nnlawftil 
use  of  dynamite  in  Injuring  and  destroying 
property  and  also  In  Injuring  or  Intlmidatliig 
human  beings.  Counsel's  position  overlooks 
the  fact  that  this  section  was  passed  to  pro- 
tect property  as  well  as  human  life.  That 
the  words  "where  human  beings  usually  in- 
habit," eta,  were  not  Intended  to  qualify  tbe 
words  "building,  vessel,  church,"  etc.,  bat 
only  to  qualify  the  words  "or  other  placet," 
seems  clear  from  a  reading  of  the  section. 
It  makes  it  a  crime  malidonsly  to  put  in  a 
"building,  vessel,"  etc.,  dynamite  for  either 
of  two  distinct  purposes  or  with  either  of 
two  intents:  (1)  "With  intent  to  injure  or 
destroy  such  building,  vessel,  boat  or  other 
structure,"  or  (2)  "with  Intent  to  injure  or 
intimidate  any  human  being." 

That  maliciously  placing  dynamite  In  a 
building  with  Intent  to  injure  or  destroy  it, 
without  any  Intent  to  injure  or  intimidate  a 
human  being,  is  made  a  crime  by  the  section, 
clearly  appears.  If  the  words,  "where  human 
beings  usually  inhabit,"  eta,  qualify  the 
words  "building,"  etc.,  then  they  qualify 
them  at  all  times  and  under  aU  drcumstanc- 
es.  They  cannot  be  held  to  qualify  the  pre- 
cedlflg  words  when  the  Intent  charged  In  an 
Information  Is  the  Intent  "to  injure.  Intimi- 
date or  terrify  any  human  being,"  and  not 
qualify  them  when  the  intent  charged  in  an 
Information  is  the  intent  to  Injure  or  destroy 
a  building.  And  so.  If  counsel's  contenttm 
Is  sound,  then  In  an  Information  charging 
that  one  placed  dynamite  in  a  building  of  any 
kind,  with  Intent  to  destroy  it,  it  would  be 
necessary  to  allege  that  the  building  was 
one  "where  human  beings  usually  inhabit,  as- 
semble, frequent,  pass  or  repass."  This 
makes  the  safety  of  human  beings  a  control- 
ling factor  in  every  pfosecutlon  under  tbe 
section  and  entirely  Ignores  what  la  appai^ 
ent,  from  a  reading  of  the  section,  that  the 
object  of  Its  passage  was  as  nrach  the  pro- 
tection of  vtap^Tty  against  the  criminal  acts 
of  the  dynamiter  as  the  protection  of  homan 
life  and  safety.  The  section  intended  to 
make,  and  does  make,  it  a  crime  to  dynamite 
an  unoceuplM  bunding  equally  with  the  dyna- 
miting of  one  occupied  br  located  xrtiere  peo- 
ple pass  and  repass.    The  object  Q(  the-£«r 
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lalatnre  Inpladng  In  the  sectton  tbe  words 
"or  other  place,"  etc.,  Is  apparent.  Having 
spedfled  certain  buildings  and  structures,  14 
In  all,  wherein  or  near  to  which  It  was  de- 
clared to  be  unlawful  maliciously  to  place 
dynamite  with  Intent  to  Injure  either  the 
building  or  some  human  being,  It  occurred  to 
them  that  dynamite  might  with  unlawful  In- 
tent be  put  In  places  that  had  not  been  m«i- 
tloned  spedflcally  in  the  statute,  and  thus  the 
user  of  the  dynamite  go  unpunished.  Fa- 
miliar Illustrations  would  occur  In  public 
parks,  trails,  pabUc  bl^ways,  etc.,  none  of 
which  Is  mentioned  by  name  In  the  section. 
To  meet  such  contingencies,  the  words  "or 
other  place,"  etc.,  were  Inserted.  Subsequent 
events  demonstrated  the  wisdom  and  fore- 
sight of  the  Legislature  in  this  regard. 

In  People  v.  Burke,  18  Cal.  App.  72,  122 
Pac.  436,  dted  by  counsel  for  appellant,  the 
defendant  was  charged  with  placing  dyna- 
mite in  a  tenthouse  with  Intent  to  kill  a 
human  being.  "Tenthouse"  Is  not  mentioned 
In  section  601,  and  if  the  words  "where  hu- 
man beings  usually  Inhabit,"  etc.,  had  not 
been  in  the  section  and  had  not  been  inserted 
in  the  indictment.  It  probably  would  not  have 
stated  a  public  offense  under  section  601. 
Our  conclusion  is  that  the  words  "where  hu- 
man beings  usually  inhabit,"  etc.,  qualify 
only  the  words  "or  other  place." 

2.  The  Information  does  not  charge  an 
Intent  to  injure  any  particular  human  being, 
and  for  this  reason  It  is  claimed  to  be  de- 
fective. Here,  again,  In  construing  the  stat- 
ute, we  search  for  tbe  object  of  the  Legisla- 
ture In  passing  It,  and  give  It  such  constnc- 
tlon  as  will  effectuate  that  object.  If  such 
construction  is  consistent  with  Its  tenn& 
One  object,  evidently,  was  to  deter  people 
from  destroying  railroads,  vessels,  school- 
bouses,  cfaurdies,  etc.,  where  large  numbers 
of  people  congregated.  This  purpose  and  ob- 
ject of  the  Legislature  will  be  thwarted  by  a 
construction  which  declares  that  in  all  such 
cases  no  conviction  can  be  bad  unless  it  can 
be  alleged  and  proved  that  the  dynamiter,  in 
destroying  a  crowded  building  (for  instance, 
a  theater),  intended  to  injure  some  particular 
Individual  named  in  the  indictment  or  Infor- 
mation. Such  a  construction  would  not  ef- 
fectuate tbe  object  of  the  legislature  and  ia 
not  to  be  accepted. 

The  Judgment  and  order  are  affirmed. 

We  concur:    CHIPMAN,  P.  J.;  HART,  J 


FEOPLn  T.  HART.     (Cr.  606.) 

(district  Court  of  Appeal,  First  District,  Gall- 
fomia.     Sept  3,  1915.) 

L  EXBKZZI.EKBNT  9=>6— OrnnsES— "Pkrsoit- 
AXm  Peopkbtt." 

Pen.  Code,  i  7,  snbd.  12,  defines  tbe  term 
"personal  property"  as  including  money,  ifroods, 
chattels,  things  in  action  and  emences  of  debt 
Section  SIO  declares  that  any  evidence  of  debt 


negotiable  by  delivery  only,  la  the  subject  of 
embezzlement  Sections  603-614  generdly  re- 
fer to  the  offenses  of  embezzlement  by  bailee 
or  agent  Held,  that  express  checks,  payable 
only  when  countersigned  by  the  partv  to  whom 
they  were  issued,  are  the  subject  of  embeszle- 
ment,  for  they  are  property  in  the  hands  of  tbe 
owner  and  the  money  may  be  obtained  by  any 
one  able  to  successfully  counterfeit  his  signa- 
ture. 

[Ed.  Note. — For  other  cases,  see  Bmbesszle- 
ment.  Cent.  Dig.  |  4;   Dec.  Dig.  *=96. 

For  other  definitions,  fsee  Words  and  Phrases, 
iiiet  and  Second  Series,  Personal  Property.] 

2.  Gbihinal  Law  <a>639— Bvidbncb— -Adicis- 

8IBIUTT.  . 

Where  on  his  preliminary  examination  ac- 
cused, who  was  charged  with  larceny,  was  held 
for  embezzlement,  admission  in  evidence  of  dec- 
larations of  a  third  person  then  made.  In  a  pros- 
ecution on  the  latter  charge,  is  not  error. 

[Sa.    Note. — For   other    cases,    see    Criminal 
Law,  Gent  Dig.  {  1230;    Dec.  Dig.  ^=>5S9.] 
S.  Indictment  and  Ihfouiation  @=>190  — 

Offbnszs— Attempt. 

Under  Pen.  Code,  |  1160,  declaring  that 
the  jury  may  find  defendant  guilty  of  any  offense 
the  commission  of  which  is  necessarily  included 
in  that  offense  for  which  be  is  charged,  or  an 
attempt  to  commit  the  offense,  accused,  who 
was  intrusted  with  unsigned  express  orders, 
and  who  attempted  to  dispose  of  them  to  an- 
other with  the  intent  that  such  other  person 
should  counterfeit  the  signature  and  thus  ob- 
tain the  money,  may  be  convicted  of  an  attempt 
to  commit  the  offense  of  ernhnzlement 

[Bd.  Note.— For  other  cases,  see  IndictiMnt 
and  InformaUon,  Cent  Dig.  §i  696-603;  Dee. 
Dig.  *=»190.] 

Appeal  from  Superior  Court.  Alameda 
Oountar ;  J.  J.  Trabucco,  Judge. 

lionls  Hart  was  convicted  of  an  attempt  to 
commit  embeBElement,  and  from  the  Judg- 
ment and  an  ordor  denying  new  trial,  be  ap- 
peals.   Affirmed. 

Fred  W.  Moore,  Jr.,  of  Oakland,  ftir  appel- 
lant. U.  S.  Webb,  Atty.  Gen.,  and  Frank  I* 
Guerena,  Dep.  Atty.  Gen.,  for  the  People. 

RICHARDS,  J.  This  la  an  appeal  from  a 
judgment  of  conviction  of  the  defendant  of 
an  attempt  to  commit  felony  onbezzlement, 
and  from  an  order  denying  a  new  trial. 

The  information  charged  the  defendant 
with  the  embezzlement  of  two  Wells  Fargo 
checks  to  the  value  of  $70,  which  were  Is- 
sued to  tbe  prosecuting  witness  Thomas  Pul- 
ley, and  were  payable  to  his  order  when 
countersigned  by  him.  Without  having  coun- 
tersigned these  checks,  Pulley  had  Intrusted 
them  to  the  keeping  of  the  defendant,  whose 
offense  appears  to  have  consisted  in  attempt- 
ing to  dispose  of  them  by  having  some  other 
person  than  Pulley  countersign  them  in  Pul- 
ley's name. 

[1]  Tbe  ai^llant's  first  contention  Is  that 
the  Information  Is  insufficient  for  the  reason 
that  it  shows  upon  its  face  that  these  checks 
were  not  payable  by  the  Issuer  until  the  sig- 
nature of  the  payee  was  countersigned  upon 
them,  and  were  therefore,  as  the  appellant 
argues,  valueless,  and  hence  not  the  subject 
of  embezzlement  In  making  this  contention 
the  appellant  relies  upon  the  wording  of  sec- 
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don  610  of  the  Penal  Code,  vhldi  reads  as 
follows: 

"Any  evidence  of  debt,  negotiable  by  delivery 
only,  and  actually  executed,  is  the  subject  of 
embezzlement,  whether  it  has  been  issued  as  a 
valid  instrument  or  not." 

But  In  our  opinion  this  section  of  the  Penal 
Code  was  not  Intended  to  be  exclusive  In  Its 
(letinitlon  of  what  evidences  of  debt  might  be 
the  subject  of  embezzlement  The  several 
sections  of  the  Penal  Code  from  section  503 
to  section  614  deal  with  the  subject  of  the 
fraudulent  appropriation  of  property  by  a 
trustee  agent  or  bailee ;  and  these  are  to  be 
read  in  connection  with  the  definition  of 
property  found  in  subdivision  12,  S  7,  of  the 
Penal  Code.  It  cannot  be  seriously  disputed 
-that  these  checks  were  property  In  the  hands 
of  their  payee  and  were  of  the  face  value  of 
fro  to  him,  or  any  other  person  who  could 
-successfully  counterfeit  his  signature.  This 
being  so,  we  think  the  information  sufflcient 
under  the  provisions  of  the  sections  of  the 
Penal  Code  above  referred  to,  and  upon  the 
authority  of  People  v.  Phelps,  49  How.  Pr. 
437. 

[2]  The  next  contention  of  the  appellant  is 
that  the  court  erred  in  admitting  in  evidence 
the  declaration  of  Thomas  Pulley,  taken  at 
-the  preliminary  examination.  The  defend- 
.ant's  objection  to  the  admission  of  the  deposi- 
tion in  question  was  that  the  defendant  had 
lieen  arraigned  before  the  magistrate  upon  a 
charge  of  grand  larceny,  and  that  said  dep- 
ositloa  was  given  upon  the  examination  of 
that  diarge,  and  not  upon  any  examination 
of  the  offense  of  embezzlement,  although  It 
is  conceded  that  at  the  close  of  such  hearing 
the  magistrate  held  the  defendant  to  answer 
upon  the  latter  charge.  The  defendant's  con- 
tention in  this  regard  Is  set  at  rest  by  the  de- 
cision of  the  Supreme  Court  of  this  state  tn 
the  case  of  People  v.  Nicholas,  91  Cal.  640, 
28  Pac.  47,  wherein  every  argument  educed 
by  the  appellant  in  this  case  is  considered 
and  disposed  of  by  the  court  adversely  to 
his  views. 

It  Is  the  Anther  contention  of  the  appel- 
lant that  the  court  erred  in  a  number  of  Its 
Instructions  to  the  Jury;  but  it  wUl  suffice 
to  say  that  upon  a  reading  of  the  entire  body 
of  the  court's  InstructionB  we  perceive  no 
prejudicial  error  therein. 

[3]  The  final  contention  of  the  appellant  is 
that  there  is  no  such  offense  as  attempt  to 
commit  felony  embezzlement,  of  which  the 
defendant  was  found  guilty;  but  this  con- 
tention appears  to  us  to  be  without  merit 
The  evidence  shows  that  the  defendant  was 
intFusted  with  the  iKMsession  and  safe-keep- 
ing of  these  checks  by  their  payee,  and  that 
while  thus  in  his  possession  he  sought  to  dls- 
*pose  of  them  for  his  own  use  and  benefit,  and 
actually  endeavored  to  Induce  another  per- 
son to  indorse  the  name  of  the  payee  upon 
them  in  order  that  he  might  do  so.  Had  he 
succeeded  in  this  design  he  doubtless  would 
have  consummated  the  offense  of  embezzle- 


ment with  whlA  he  was  dutrged.  We  dis- 
agree with  the  appellant  in  the  view  that 
there  could  be  no  such  crime  as  an  attempt 
to  commit  embezzlement ;  and  we  think  that 
the  acts  of  the  defendant  in  the  course  of  his 
endeavor  to  cash  these  checks  bring  his  case 
within  the  provisions  of  section  1159  of  the 
Penal  Code. 

This  disposes  of  the  several  points  present- 
ed by  the  defehdant  upon  this  appeal. 

Judgment  and  order  affirmed. 


We  concnr: 
OAN.  J. 


liSNNON,   P.   X;    KDRRI. 


STANSBURY  v.  COOPER  et  aL 
COOPER  V.  STANSBUBI  et  aL 
(C»v.  176«.) 
(Diatilet  Court  «f  Appeal.  Second  District.  Cal- 
ifornia.   Sept  28,  1916.) 

1.  Vkndob  and  Pitbchaseb  «s»16— Cortraci 
FOB  Sats  or  Reai.  Estatb— Oitbb  and  A.Oi 

CEPTANGB. 

Where  defendant  in  a  suit  to  quiet  title  had 
proposed  to  purchase  plaintiff's  ranch  on  condi- 
tion that  120  inches  of  water  could  be  developed 
thereon,  and  plaintiff,  upon  reeeivinc  such  pro- 
posal, signed  an  acceptance  tbereol  with  the 
qualification  that  the  amount  of  water  was  not 
guaranteed,  whereupon  defendant  made  a  coun- 
ter proposition,  defendant  coold  not  after  plain- 
tiff had  sold  the  ranch  to  a  third  party,  claim 
that  plaintiff  had  accepted  the  proposition  made 
by  him. 

[Ed.  Note.— For  other  eases,  see  Vendor  and 
Purchaser,  Cent  Dig.  |f  17,  20 ;  Dec.  Dig.  «s> 
16.] 

2.  VlIfDOB  AND   PTTBOHABBB  9=916  —  BSSBN- 

TIAX.S— Offbb  and  Aoobptanoe. 

An  acceptance,  in  order  to  result  in  a 
binding  contract,  must  meet  exactly  and  precise- 
ly the  terms  proposed  in  the  offer. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  ||  17,  20;  Dm^  Dig.  «s> 
16.] 

Appeal  from  Superior  Court,  San  Ber- 
nardino County :  Benjamin  F.  Bledsoe,  Judga 

Action  by  L.  H.  Cooper  and  others  against 
Charles  Stansbury  and  others.  Judgment  tbr 
plaintiffs,  and  Stansbury,  cross-complainant, 
and  other  defendants  appeaL    Affirmed. 

Lewis  W.  Andrews,  Thos.  O.  T<riand,  and 
Cedrlc  B.  Johnson,  all  of  Los  Angeles,  for 
appellants.  N.  Blackstodc,  of  Los  Angeles, 
E.  Hardesty,  of  San  Francisco,  and  Shepard 
&  Aim,  of  Los  Angeles,  for  reapondenta. 

JAMES,  J.  This  la  an  appeal  taken  by 
cross-complainant  and  certain  of  the  defend- 
ants from  a  Judgment  entered  in  favor  of 
plaintiff.  The  action  was  brought  to  secure 
a  decree  quieting  title  In  the  plaintiff  as 
against  a  claim  evidenced  by  a  certain  writ- 
ing which  had  been  placed  of  record  in  the 
county  where  plaintiff's  real  property  was 
located.  It  was  asserted  that  the  effect 
of  this  writing  was  to  cloud  the  title  of  plain- 
tiff. Briefly,  the  facts  are:  Plalntifl,  being 
the  owner  of  certain  real  property  In  the 
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couDty  of  San  Bernardino,  bad  negotiation 
with  Charles  Stansbnry,  the  cross-complain- 
ant, whereby  It  was  sought  to  effect  an  agree- 
ment for  the  exchange  of  the  plaintiff's  prop- 
erty for  certain  corporate  stocks  and  some 
real  estate  lying  within  the  county  of  Los 
Angeles.  Defendants  Van  Vranken  and  Web- 
ster were  agents  acting  for  Stansbury  in  the 
matter.  There  were  other  agents,  Miller 
and  Iveson,  who  represented  Cooper.  After 
considerable  negotiation  was  had,  Stansbury, 
the  owner  of  the  Los  Angeles  property,  made 
a  proposal  in  writing  which  set  forth  the 
4eBcrlptlons  of  the  properties  of  Stansbnry 
and  Cooper  wlilcb  it  was  proposed  to  ex- 
change. There  was  one  clanse  In  this  propo- 
sal, wherein  the  condition  of  Cooper's  proper- 
ty was  referred  to,  which  is  important  to 
be  considered.    It  is  as  follows: 

"AU  stock  and  tools  to  be  left  on  the  ranch 
and  subject  to  their  being  now  developed  120 
inches  of  water  on  this  194  acres." 

When  this  proposal  was  submitted  to  Coop- 
er, there  was  indorsed  upon  the  same  and 
signed  by  Cooper  what  purported  to  be  an 
acceptance  of  the  proposition,  but  to  which 
acceptance  was  added  this  qualification:  "I 
do  not  guarantee  any  amount  of  water  on 
the  ranch."  After  this  writing  was  submit- 
ted to  Stansbury,  the  parties  Tisited  the 
Cooper  ranch,  and  Stansbury,  who  appeared 
to  be  an  experienced  man  in  that  line  of 
business,  measured  the  head  of  water  which 
was  pumped  from  the  Co<^)er  wells  and  an- 
nounced that  it  fell  far  short  of  1|^  Inches ; 
in  fact,  according  to  Stansbury's  measure- 
ment, there  was  considerably  less  than  100 
Indira  of  water  capable  of  being  pumped 
f^Okn  the  wells.  Stansbury  returned  to 
Los  Angeles,  and  on  the  following  day  his 
agent  notified  one  of  the  agents  of  Cooper 
that  Stansbury  would  not  make  the  trade 
unless  an  added  difference  was  paid  to  him 
of  $5,000,  which  he  proposed  to  have  evi- 
denced by  a  mortgage.  The  testimony  showed 
that  one  of  the  agents  of  Stansbury,  together 
with  an  agent  of  Cooper,  visited  Stansbury 
at  his  office,  and  that  Stansbury  was  there 
told  that  Cooper  would  not  assume  any  more 
mortgage  debt  One  of  the  witnesses  testi- 
fied that  Stansbury  then  said: 

"Well,  I  don't  care  mnch  for  the  ranch,  any- 
way. It  will  cost  a  lot  of  money  to  develop  and 
to  make  it  useful  to  me." 

One  of  the  agents  further  testified  that, 
when  he  visited  Stansbury  at  a  later  time 
and  tried  to  come  to  an  agreement  with 
him  regarding  the  exchange,  Stansbury  said 
that  he  would  put  the  deal  through  if  $1,000 
was  paid  to  Idm  as  additional  consideration. 
This  $1,000  the  agents  at  first  proposed  to 
raise  among  themselves  in  order  to  carry  the 
deal  through,  but  this  project  was  never  c<»i- 
summated.  The  4]uallfied  acceptance  of 
Cooper  as  hereinbefore  referred  to  was 
signed  on'  Jnne  IS,  1912.  On  the  27th  day 
of  June,  Stansbnry  wrote  a  letter  to  his 
agents,  expressing  a  waiver  of  the  water  dif- 


ference and  annoancing.an  acceptaaoe  of  the 
proposed  exchange  pr<VK>sition  as  made  by 
Cooper.  This  notification,  it  seems,  did  not 
reach  Cooper  personally  until  after  he  had 
made  an  engagement  to  transfer  his  proper- 
ty to  another  person,  which  he  did  on  July 
11, 1912.  This  person,  with  whom  a  contract 
for  the  purchase  of  the  Cooper  property  was 
made,  was  the  defendant  R.  J.  Bosch.  In 
InTestigating  the  title  of  Cooper  at  the  time 
of  the  Bnsch  transaction,  it  was  fonnd  that 
the  agents  of  Stansbury  had  caused  to  be 
placed  of  record  the  alleged  contract  between 
Stansbury  and  Cooper  for  the  exchange  of 
their  properties,  and,  deeming  this  to  be  a 
cloud  upon  the  title  of  Cooper,  this  action 
was  commenced;  the  original  defendants 
being,  in  addition  to  Stansbury,  Van  Vranken 
and  Webster.  Stansbury  then  filed  a  cross- 
complalnt  in  which  he  asserted  validity  for 
the  alleged  exchange  contract  and  sought 
to  compel  specific  performance  thereunder. 

[1]  The  trial  court  determined  that  there 
had  been  no  contract,  and  we  think,  after  a 
careful  examination  of  the  record,  that  sach 
a  Judgment  is  fully  sustained  when  we  ap- 
ply a  few  of  the  elementary  laws  governing 
the  formation  of  contracts  to  the  evidence 
here  submitted.  It  is  argued  with  much  vig- 
or that,  because  In  the  writing  made  by 
Cooper  In  answer  to  the  written  prc^iosal  of 
Stansbnry  the  former  stated  that  he  "accept- 
ed the  proposition,"  such  language  Imported 
an  unqualified  acceptance  which  was  not 
modified  or  changed  by  anything  otherwise 
contained  within  Cooper's  writing.  In  the 
first  place,  the  proposition  of  Stansbury  was 
conditioned  upon  there  being  actually  devel- 
oped upon  the  Cooper  land  120  Inches  of 
water;  in  other  words,  if  there  was  not  120 
inches  there,  his  offer  was  withdrawn  or 
wonld  be  nonacceptable.  Answering  this 
proposition,  by  express  terms  incorporated  in 
the  writing.  Cooper  declined  to  make  the 
condition  as  to  there  being  a  specified  quanti- 
ty of  water  on  his  land  a  part  of  the  contract 
at  all;  in  other  words,  he  on  his  part  pro- 
posed no  acceptance  of  the  offer  as  made 
by  Stansbury. 

[2]  It  is  one  of  the  very  simple  rules  of 
law  affecting  the  formation  of  contracts  tliat 
an  acceptance  to  result  in  a  binding  ccmtract 
must  meet  exactly  and  precisely  the  terms 
proposed  in  the  offer.  If  something  different 
Is  made  a  condition  of  the  alleged  acceptance, 
it  amounts  only  to  a  new  proposal  which, 
if  not  accepted  In  turn  on  the  part  of  the 
first  offerer,  becomes  nt^  Now,  applying 
these  simple  rules  to  the  c<mdition  of  facts 
as  the  court  found  them  to  be,  and  as  the  tes- 
timony furnishes  evidence  of,  we  have  this 
situation:  Stansbnry  made  a  certain  pr(^K>sl- 
tion  for  the  exchange  of  Ills  property  for  that 
of  Cooper.  Cooper  declined  to  accede  to  all 
of  the  conditions  mentioned  by  Stansbury, 
and  so  presented  a  counter  offer.  Stansbury, 
after  Investigation  as  to  the  water  condltioxL^T^ 
Digitized  by  VjODv  IC 
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refaaed  to  accept  tbls  coaater  offer  and  ren- 
dered  It  of  no  ^ect  by  returning  with  a 
new  and  different  proposition  on  hla  part 
At  tbls  point  Cooper  was  Justified  in  termi- 
nating the  negotiations  and  in  considering 
tbat  he  was  no  longer  bound  by  any  of  the 
proposals  made  to  Stansbnry.  Counsel  for 
appellants  In  their  brief,  referring  to  Cooper's 
alleged  acceptance  of  the  first  offer  of  Stans- 
bnry, say  that,  if  the  terms  of  that  acceptance 
"mean  anything  at  all,  they  mean  tbat  Cooper 
did  accept  Stansbury's  offer,  and  the  contract 
was  then  and  there  complete,  subject  only 
to  Stansbury's  right  to  withdraw  if  be  saw 
fit,  in  case  there  was  not  120  indies  of  water." 
As  a  legal  conclusion,  such  a  deduction,  U 
warranted,  would  have  left  all  of  the  advan- 
tage in  the  hands  of  Stansbury;  tbat  is, 
while  Cooper  proposed  to  exchange  his  prop- 
erties without  assuring  Stansbury  tbat  there 
was  developed  any  particular  quantity  of 
water,  Stansbnry  could  either  bold  him  to 
the  proposition  as  he  bad  made  it  in  his  orig- 
inal offer,  or  withdraw,  at  his  (q;>tlon,  upon 
finding  that  there  was  not  to  be  had  the 
amount  of  water  spedfled.  Clearly  it  was 
Stansbury's  duty  to  accept  Cooper's  proposi- 
tion as  it  was  made — "to  take  it  or  leave 
it"  He  was  not  oititled  to  reject  It  by  pro- 
posing new  terms  and,  after  failing  to  drive 
a  bargain  more  profitable  to  himself,  return 
and  say  to  him,  "Well,  yon  are  bound  by 
your  original  propositicm,  which  I  accept" 

The  legal  conclusions  which  are  required 
to  be  drawn  from  the  facts  found  by  the 
court,  and  which  are  fully  sustained  by  the 
evidence,  leave  small  basis  for  a  claim  of 
merit  in  support  of  this  appeaL 

The  Judgment  is  afltoned. 

We  concur:    CONBET,  P.  J.;    SHAW,  J. 


5MITH  ▼.  CLOUD,  Superintendent  of  Schools 

of  San  Mateo  County.     (Civ.  1584.) 
(District  Cbnrt  of  Appeal,  First  District,  Call- 

fomla.     Sept  28,  1915.) 
1.  Schools  and   Schooi.  Diotbicts  «=379 — 

BOABD     or     TKUBTBES— POWBK    TO     COMPBO' 

MiBE  Claims— Statcix. 

Pol.  Code,  i  1617,  subds.  20,  21,  provides 
tbat  boards  of  trustees  of  school  districts  may. 
and,  upon  petition  of  a  majority  of  the  heads  of 
families  resident  in  the  district  most,  csdl  a 
meeting  of  the  qualified  electors  in  regard  to  any 
affairs  of  the  district  which  meeting  shall  be 
competent  to  instruct  the  board  of  trustees  in 
regard  to  compromising  any  litigation  in  which 
the  district  may  become  engaged,  and  may  vote 
money  not  exceeding  $100  for  such  purpose,  and 
that  such  board  has  power,  without  the  vote  of 
the  district  to  compromise  any  litigation,  claim, 
demand,  or  cause  ol  action  arising  from  the  de- 
struction of  any  building.  Relator  was  elected 
principal  of  a  high  school  by  a  board  of  school 
trustees,  and  later  notified  that  the  board  re- 
fused to  employ  him.  Subsequently  he  and  the 
board  effected  a  compromise  of  their  difficulties 
whereby  relator  was  to  receive  $200,  and  the 
board  drew  a  warrant  in  his  favor  for  the  sum. 
l%e  superintendent  of  schools  refused  to  ap- 


prove the  same,  eonteading  (hat  tlis  sdtool  trus- 
tees had  no  power  to  compromise  relator's  daim. 
Held,  that  rdator's  warrant  was  legal,  and 
should  be  approved,  since  by  the  statnte,  under 
reasonable  mterpretation,  boards  of  tmstees  of 
school  districts  are  invested  by  reasonable  impli- 
cation with  the  power  of  disposing  by  compro- 
mise of  disputed  liabilities  of  their  district,  and 
that  their  powers  in  the  respect  are  not  limited 
to  the  sum  of  $100;  the  only  limitation  upon 
the  power  of  a  board  to  compromise  threatened 
litigation  being  that  created  through  holding  a 
meeting  of  the  qualified  electors  of  the  district 
which,  when  asaembled,  may  tnstruet  the  board 
in  relation  to  oompnHuise  of  pending  or  threat- 
ened litigation,  and  in  connection  vote  a  limited 
sum  to  be  devoted  to  such  compromise. 

[Ei.  Note,— For  other  esses,  see  Schools  and 
Schod  Districts,  Cent  Dig.  H  18S-191;  Dee. 
Dig.  «=979.] 

2.  Schools  amd  Bohooi.  DtsiBion  «s»7&— 

COHTBAOTB— OONSIDKBATIon. 

Where  a  board  of  school  trustees,  decting 
relator  principal  of  a  high  school,  broke  his  con- 
tract of  employment  and  made  a  compromise 
agreement  to  pay  him  $200  fbr  a  rdease  of  all 
rights,  he  having  suffered  damages,  such  com- 
promise agreement  was  valid,  though  made  be- 
fore the  school  term  began  and  before  any  sal- 
ary was  due  relator  for  actual  teaching  done  or 
offered. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  f|  ISft-ldl;  Dec. 
Dig.  €=>79.] 

3.  MANDAinra  €=>187-^Afpkai<— Matikbs  Bx- 

VIEWABUe. 

Where,  in  the  return  to,  and  hearing  on, 
the  alternative  writ  of  mandate,  formal  ddecti 
in  the  school  trustees'  warrant  which  relator, 
a  discharged  high  school  principal,  was  seeking 
to  force  respondenf B  superintendent  of  sdioola 
to  approve,  were  not  presented,  and  had  not 
been  pointed  out  when  presented  to  the  super- 
intendent  for  approval,  such  defects  would  not 
be  considered  wnen  urged  on  appeaL 

[E.d.  Note. — For  other  cases,  see  Mandamus, 
Cent  Dig.  H  427-437;  Dec  Dig.  «=>187;  Ap- 
peal and  Error,  Cent  Dig.  I  670.] 

4.  Schools  and  School  Dibtbiotb  «s>1S&— 

OONTRACTB— BBBAOH. 

'Wliere  a  board  of  school  trustees  engaged 
a  principal  for  the  high  school,  and  then  breach- 
ed his  contract  of  employment  compromising 
his  claim  for  the  breach  for  $200,  and  issuing  a 
warrant  therefor,  such  prindpal  was  entitled  to 
mandate  against  the  superintendent  of  schools 
refusing  to  approve  the  warrant  though  after 
the  compromise  such  principal  succeeded  in  se- 
curing employment  tor  the  same  year  widi  an- 
other school  district 

[Ed.  Note.— For  oth«r  cases,  see  Schools  and 
School  Districts,  Dec  Dig.  9=>138.] 

Appeal  from  Superior  Oourt,  San  Mateo 
County;  Oeo.  H.  Buck,  Judge. 

Application  foi*  writ  of  mandate  by  A.  H. 
Smith  against  Roy  W.  Cloud,  Superintendent 
of  Schools  of  the  County  of  San  Mateo. 
From  a  Judgment  denying  the  application, 
plaintiff  appeals.  Reversed,  with  Instruc- 
tions. 

Veckl  &  Wythe,  of  San  Francisco,  for  ap- 
pellant Franklin  Swart,  o£  Redwood  City, 
for  respondent 

PER  CURIAM.  This  is  an  appeal  from  a 
Judgment  denying  the  application  of  the 
I^aintiff  for  the  lasuance  of  a  writ  ot  man- 
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date  to  be-  directed  to  the  defendant,  as 
superintendent  of  schools  of  the  county  of 
San  Mateo,  requiring  him  to  approve  a  war- 
rant drawn  in  faror  of  the  plaintiff  by  the 
board  of  school  trustees  of  the  Halfmoon 
Bay  union  high  school  district  in  said 
county. 

The  facts  leading  up  to  the  Issuance  of 
such  warrant  by  said  board  are  substantial- 
ly as  follows:  On  June  7,  1913,  the  said 
board  of  school  trustees  elected  the  said 
plaintiff  principal  of  said  high  school  for 
the  school  year  commencing  on  July  1,  1913, 
at  an  annual  salary  of  $1,680.  On  July  12, 
1913,  the  board  notified  the  plaintiff  that  it 
would  not  carty  out  its  contract  with  him, 
and  proceeded  to  elect  another  principal. 
Thereafter  the  plaintiff  demanded  of  said 
board  that  it  abide  by  Its  contract  with  him, 
or  pay  him  the  damages  he  liad  sustained 
through  Its  breach.  Negotiations  followed, 
which  presently  resulted  in  an  agreement  of 
compromise  between  the  plaintiff  and  the 
board,  by  which  the  former  agreed  to  accept 
the  sum  ol]  |200  in  full  settlement  of  bis 
claim  and  to  relinquish  his  contract  A 
warrant  was  accordingly  drawn  by  the 
board  In  plaintiff's  favor  for  this  sam,  whidi 
upon  presentation  to  the  defendant  as  coun- 
ty school  superintendent  she  refused  to  ap- 
prove. The  plaintiff  applied  for  a  writ  of 
mandate  to  compel  such  approval,  which  up- 
on hearing  before  the  trial  court  was  deoled, 
whereupon  he  prosecutes  this  appeaL 

[1]  onie  respondent  undertakes  to  justify 
her  refusal  to  approve  the  appellant's  war- 
rant ui>on  several  grounds,  the  first  and 
chief  of  which  is  that  boards  of  trustees  of 
school  districts  have  not  been  invested  by 
the  statute  which  defines  their  powers  and 
duties  with  authority  to  enter  into  com- 
promises of  the  kind  in  question  here.  Au- 
thorities are  cited  from  the  decisions  of  tills 
and  other  states  holding  that  the  powers  of 
boards  of  trustees  of  school  districts  are 
limited,  and  must  be  derived  from  those 
statutes  which  provide  for  their  formation 
and  define  the  scope  of  their  powers.  The 
'respondent  further  directs  oar  attention  to 
the  provisions  of  the  Political  Gode  dealing 
with  the  powers  and  duties  of  school  trus- 
tees In  the  matter  of  the  compromise  and 
settlement  of  disputed  claims  against  their 
districts.  The  section  of  the  Politidal  Code 
which  embraces  these  powers  is  secticm  1617, 
which  contains  24  subdivisions  dealing  com- 
prehensively with  the  powers  and  duties  of 
such  boards.  Without  quoting  the  some- 
what lengthy  text  of  this  section  of  the 
Code,  but  referring  particularly  to  subdivi- 
'sions  20  and  21  thereof,  we  are  satisfied  tliat 
■by  a  reasonable  interpretation  thereof 
boards  of  trustees  of  school  districts  are  in- 
vested,' if  not  expressly,  by  fair  and  reason- 
°kble  implication,  with  the  power  of  dispos- 
ing by  compromise  of  the  disputed  liabilities 
■of  their  district,  and  Hiat  their  powers  in 
'that  respect  are  not  limited  to  the  sum  of 


$100,  as  the  respondent  inststs  from  a  read- 
ing of  clause  3  of  subdivision  20  of  said  sec- 
tion. It  would  seem  quite  apparent  from  a 
careful  reading  of  the  several  subdivisions 
and  clauses  of  tliis  section  of  the  Political 
Code  that  the  only  limitation  upon  the  pow- 
ers of  boards  of  school  trustees  to  compro- 
mise threatened  litigation  against  their  dis- 
trict is  that  created  through  the  holding  of 
a  meeting  of  the  qualified  electors  of  the 
school  district  called  as  therein  provided, 
and  which,  when  assembled,  could  instruct 
boards  of  school  trustees  in  relation  to  the 
compromise  of  pending  or  threatened  litiga- 
tion, and  in  connection  with  such  instruction 
might  vote  a  limited  sum  to  be  devoted  to 
such  compromise  as  the  meeting  ai^roved. 
It  would  seem  clear  that  this  procedure  on 
the  part  of  the  electors  of  the  school  district 
was  intended  by  the  framers  of  the  statute 
to  be  a  limitation  upon  the  powers  already 
possessed  by  school  boards  to  compromise 
liabilities  against  their  district,  and  was  in- 
tended chiefly  as  a  safeguard  against  an 
abuse  of  such  powera  From  this  interpreta- 
tion of  section  1617  of  the  PoUdcal  Code  it 
follows  tliat  the  board  of  school  trustees  of 
Halfmoon  Bay  high  school  district,  having 
had,  as  is  conceded,  the  power  to  make  the 
ori^nal  contract  by  which  the  plaintiff  was 
employed,  had  also  the  power  to  settle  by 
compromise  whatever  liability  their  district 
became  involved  in  by  reason  of  the  breach 
of  such  contract,  and  hence  that  the  plain- 
tiff's claim  in  the  sum  of  |200  arising  by 
virtue  of  such  compromise  agreement  was 
a  legal  claim  for  which  a  warrant  should  is- 
sue, and  which,  when  properly  drawn  and 
presented  to  the  respondent,  as  county 
school  superintendent,  it  was  her  duty  to  ap- 
prove. 

[2]  The  other  contentions  of  the  respond- 
ent require  but  brief  attention.  The  objec- 
tion that  the  compromise  agreement  was  en- 
tered into  before  the  school  term  began,  and 
hence  before  any  salary  was  due  the  plain- 
tiff for  actual  teaching  done  or  offered  to  be 
done,  is  without  merit,  in  view  of  the  fact 
that  the  plaintiff  in  his  application  for  the 
writ  alleged  that  he  had  suffered  certain 
specified  damages  from  the  repudiation  of 
his  contract  by  the  board,  which  averment 
the  court  finds  to  be  true. 

[3]  With  respect  to  the  respondent's  con- 
tention ttiat  the  warrant  was  deficient  in 
form,  we  think  these  defects  should  have 
been  pointed  out  at  the  time  the  warrant 
was  presented  for  approval  and  when  they 
might  have  been  remedied,  and  that,  not 
having  been  then  urged,  or  even  presented 
and  insisted  upon  in  the  return  to  the  alter- 
native writ,  nor  at  the  bearing  thereon,  they 
come  too  late  when  urged  for  the  first  time 
upon  appeal,  Williams  v.  Bagnelle,  138  CaL 
700,  72  Pat  408. 

[4]  The  respondent's  contention  that  the 
plaintiff  was  not  entitled  to  the  writ  for  tlie 
reason  that  after  he  had  effected  the  eom- 
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ptomlse  and  received  his  warrant,  be  had 
succeeded  In  making  a  contract  with  another 
school  district  for  his  employment  during 
the  same  year,  we  deem  to  be  utterly  with- 
out merit 

It  follows  from  these  Tlews  that  the  Judg- 
ment should  be  reversed,  with  instructions 
to  the  trial  court  to  Issue  a  writ  of  mandate 
In  accordance  with  the  prayer  of  the  plain- 
tiff's application;  and  it  Is  so  ordered. 


KNIGHT  T.  HALIi  (TUOKEB   et  aL, 
Interveners). 

HALL  V.  TUCKER  et  aL  (KNIGHT, 
Intervener), 
(av.  1770.) 

(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia.   Sept.  28,  1915.    Rehearing  Denied 
by  Supreme  Court  Nov.  26,  1916.) 

1.  Taxation   «=9761— Tax   Saucs— Pboof  or 
Beoulabity — Deed — Statute. 

PoL  Code,  §  3S97,  requires  that  the  tax 
collector,  as  a  prerequisite  to  a  valid  convey- 
ance by  the  state  of  property  purchased  for  de- 
linquent taxes,  shall  cause  a  notice  of  sale  to 
be  published  for  three  successive  weeks  prior  to 
the  sale  date,  and  shall  mail  a  copy  of  the 
notice,  postage  thereon  prepaid  and  registered, 
to  the  person  to  whom  the  land  was  last  as- 
sessed next  before  the  sale,  at  his  last-known 
post  o£Sce  address.  Section  3898  provides  that 
the  tax  collector's  deed  to  a  purchaser,  reciting 
the  facts  necessary  to  authorize  the  sale,  shall 
be  prima  facie  evidence  thereof.  Land  was 
sold  t^  the  state  for  delinquent  taxes  on  Febru- 
ary 19,  1909,  and  the  tax  collector's  deed  redt- 
ed :  "And  whereas,  on  the  2d  day  of  Febmaiy, 
1909,  W.  O.  W.,  tax  coUector  as  aforesaid,  did 
mail  a  copy  of  said  notice,  postage  thereon  pre- 
paid and  registered,  to  the  party  to  whom  the 
land  was  last  assessed  next  before  such  sale." 
Held,  that  the  recital  of  the  deed  was  insuffi- 
cient to  serve  under  section  3898,  as  prima  facie 
proof  of  compliance  with  the  provisions  of  sec- 
tion 3897,  since  it  did  not  purport  to  state  that 
the  notice  was  mailed  to  the  last-known  post 
office  address  of  the  party  to  whom  the  land  was 
assessed,  stated  no  excuse  for  failure  to  comply 
with  the  requirement,  and  affirmatively  showed 
that,  while  the  party  to  whom  the  land  was 
assessed  was  known,  copies  of  the  notice  were 
mailed  to  him  less  than  three  weeks  before  the 
sale. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  §§  1509-1518 ;  Dec.  Dig.  «=>761.] 

2.  Taxation  «=>658— Tax  Titlb— Vauditt— 
NoTiCB  OF  Sale— Statute. 

Where  the  copy  of  the  notice  of  the  sale  of 
land  by  the  state  for  deUnquent  taxes  is  not 
mailed  by  the  collector  to  the  person  to  whom 
the  land  was  last  assessed,  if  he  is  known,  at 
least  three  weeks  before  the  sale,  as  required  by 
PoL  Code,  t  3897,  the  sale  and  collector's  deed 
to  the  purchaser  are  void. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  {{  1332-1335,  1839 ;  Dec.  Dig.  «=> 
038.] 

3.  Taxation  ©=>66fr— Tax  Sales  —  Vauditt 
—Notice  of  Sale— Statute. 

Actual  notice  of  the  time  fixed  for  the  sale, 
received  by  the  owner  of  the  property  through 
receipt  of  a  notice  of  sale  mailed  less  Uian  three 
weeks  before,  cannot  serve  as  a  substitute  for 
the  statutory  requirement 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  a  1330,  1337;  Dec.  Dig.  «=»659.] 


4.  Afpbai,  and  Sboob  4e»1090— Law  or  the 

Oabb— Points  Not  Raised. 

Where,  on  former  appeal  to  the  Saprem« 
Court,  a  point  was  not  raised  or  discussed,  the 
decision  of  the'  Supreme  CJourt  is  not  res  judica- 
ta as  to  such  pmnt  oh  second  appeal  to  th« 
Court  of  Appeals. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |i  4370-1379;  Dec.  Dig.  «=> 
1099.] 

Appeal  from  Superior  Court,  Los  Angeles 
County ;  Gavin  W.  C!ralK,  Judge. 

Action  to  quiet  title  by  F.  A.  Knight,  ex- 
ecutor, against  J.  W.  Hall,  in  which  B.  F. 
Tucker  and  others  Intervened,  and  acOon  In 
ejectment  by  J.  W.  Hall  against  B.  F.  Tuck- 
er  and  others,  in  which  F.  A.  Knight,  oxeea- 
tor,  Intervened.  From  Judgments  raidered 
against  Hall  in  both  cases,  he  appeals.  Af- 
firmed. 

See,  also,  163  CaL  248,  124  Pac:  1007. 

(Seorge  H.  Moore,  of  Los  Angeles,  for  ap- 
pellant Carter,  Klrby  &  Henderson,  of  Los 
Angeles^  and  F.  A.  Knight,  of  Long  Beach, 
for  respondents  and  Interveners. 

SHAW,  J.  The  first  cause  above  entitled 
Is  an  action  to  quiet  title  to  two  lots  of  land 
in  the  city  of  Long  Beach.  The  second  Is  an 
action  in  ejectment  brought  by  Hall  against 
Tucker  et  al.,  who  were  in  possession  of  the 
same  property  as  tenants  thereof  under  a 
lease  from  Jackson  Deets,  the  alleged  owner 
of  the  property.  Against  the  ownership  of 
plalntifl's  testate  Hall  claimed  UUe  to  the 
property  under  and  by  virtue  of  two  tax 
deeds  from  the  state.  Judgment  was  render- 
ed against  Hall  in  both  cases,  from  which  he 
appeals. 

[1,2]  The  sole  question  involved  Is  the 
validity  of  the  tax  deeds  under  wbicb  Hall 
asserts  ownership  of  the  property. 

Without  discussing  other  alleged  defects  in 
the  deeds  and  proceedings,  the  Judgments 
must  be  affirmed  on  aooount  of  noncompli- 
ance on  the  part  of  the  tax  collector  with 
the  provisions  of  section  8897  of  the  Political 
Code.  This  section  requires  that  the  tax  col- 
lector, as  a  prerequisite '  to  a  valid  convey- 
ance by  the  state  of  pr(^>erty  purchased  by 
it  for  delinquent  taxes,  shall  cause  a  notice 
of  such  sale  to  be  poblisbed  for  three  succes- 
sive weeks  prior  to  the  date  fixed  for  the 
sale,  and  shall  "mail  a  copy  of  said  notice, 
postage  thereon  prepaid  and  registered,  to 
the  part?  to  whom  the  land  was  last  assessed 
next  before  the  sale^  at  his  last-known  post 
office  address."  The  copy  of  the  notice  re- 
quired to  be  published  most,  where  the  name 
of  the  party  to  wiuHU  the  property  was  last 
assessed  is  known,  t^  mailed  at  least  thred 
weeks  before  the  sale.  Bealton  v.  Morrison, 
162  CaL  668,  124  Pac.  240;  Smith  v.  Furlong; 
160  Cal.  622,  117  Pac.  627;  Brady  t.  Boat- 
wick,  21  OaL  App.  626,  132  Pac.  472;  Hen- 
derson T.  Ward,  21  CaL  App.  520,  132  Pac 
470;    Carroll  t.  Uosttvlck,  22  CaL  App.  tlT, 
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133  Pae.  609.  In  this  case  the  sale  by  the 
state  of  the  Iota  InTolved  was  made  on  Feb- 
ruary 19,  1909,  and  the  only  evidence  par- 
porting  to  show  a  compliance  with  the  pro- 
visions of  said  section  claimed  to  constitute 
prima  facie  proof  of  compliance  therewith, 
under  the  provisions  of  section  S89S  of  the 
Political  Code,  was  the  recital  in  the  deeds 
as  follows: 

"And  whereas,  on  the  2d  day  of  February, 
1909,  W.  O.  Welch,  tax  collector  as  aforesaid, 
did  mail  a  copy  of  said  notice,  postage  thereon 
prepaid  and  registered,  to  the  party  to  whom  the 
land  was  last  assessed  next  before  such  sale." 

This  recital  is  insufficient  for  the  reason 
that  it  does  not  purport  to  state  that  the 
notice  was  mailed  to  the  last-known  post 
office  address  of  the  party  to  whom  the  land 
was  assessed,  nor  state  any  fact  constituting 
an  excuse  for  failure  to  comply  with  the  re- 
quirement; and  it  also  affirmatively  shows 
that,  whUe  the  party  to  whom  the  land  was 
assessed  was  known,  the  copies  of  the  notice 
were  mailed  to  him  within  a  period  of  less 
than  three  weeks  prior  to  the  making  of  the 
sale,  the  notice  having  been  maUed  on  Feb- 
ruary 2d  and  the  sale  made  on  February 
19tb.  Upon  the  authority  of  the  cases  above 
«ited,  as  well  as  the  later  cases  of  Davis  v. 
Peck,  165  Cal.  353, 132  Pac.  438,  and  Krotzer 
V.  Douglas,  163  Cal.  49, 124  Paa  722,  the  sale 
and  the  deeds  made  pursuant  thereto  were 
and  are  void. 

[}]  At  the  trial  appellant  offered  In  evi- 
dence a  receipt  signed  by  Jackson  Deets 
showing  that  he  had  rec^ved  the  registered 
envelope  wherein  was  Inclosed  the  copy  of 
the  notice  so  mailed  to  him  on  February  2d, 
to  the  reception  of  which  an  objection  on 
the  part  of  respondents  was  sustained. 
There  was  no  error  In  this  ruling,  since  it 
did  not  tend  to  prove  a  compliance  with  the 
provisions  of  the  statute,  without  which 
there  was  no  authority  in  the  tax  collector 
to  make  the  sale.  Cooley  on  Taxation  (1883 
Ed.)  p.  335.  Actual  notice  of  the  time  fixed 
for  the  sale  cannot  be  deemed  a  substitute 
for  the  statutory  requirement 

[4]  It  appears  that  in  a  former  trial  In- 
volvlng  the  same  tax  proceedings  a  Judgment 
was  rendered  in  favor  of  Hall,  from  which 
Jackson  Deets  appealed  to  the  Supreme 
Court;  the  case  being  reported  In  163  CaL 
249,  124  Pac.  1007.  Appellant  Insists  that 
the  decision  of  the  court  in  reversing  the 
Judgment  in  that  case  became  the  law  of  the 
case  on  the  points  hereinbefore  discussed, 
and  upon  which,  as  stated,  we  hold  the  deeds 
void.  Reference  to  the  opinion  of  the  court 
on  the  former  appeal  shows  that  only  two 
points  were  considered  and  decided  by  the 
court    Quoting  therefr(»n,  the  court  said: 

"EHrst,  it  is  claimed  that  in  the  tax  levy  for 
the  year  1002  upon  which  the  sale  to  the  state 
of  the  two  lots  in  payment  for  taxes  was  based, 
a  portion  of  the  taxes  levied  (to  wit,  5  cents  on 
the  |100)  was  not  levied  for  any  specific  pur- 
pose and  was  not  apportioned  to  any  particular 


fund;  hence  it  is  claimed  that  that  portion  ot 
the  tax  was  illegal,  and  the  whole  levy  void,  and 
the  sales  and  deeds  made  thereunder  invalid. 
Second,  and  independent  of  this,  that  the  tax 
deeds  to  the  state  are  void  upon  their  face,  be- 
cause they  do  not  recite  as  required  by  law  the 
correct  date  when  the  i)eriod  of  redemption  ex- 
pired." 

It  thus  appears  that  the  Judgment  of  the 
trial  court  against  Deets  was  reversed  upon 
these  two  points  alone.  These  only  were 
decided.  The  Invalidity  of  the  deeds  upon 
the  grounds  here  urged,  since  that  point 
was  not  raised  or  discussed,  cannot  be  said 
to  have  been  decided  on  the  former  appeal, 
and  hence  that  decision  cannot  be  deemed 
res  Judicata  as  to  the  grounds  now  urged  In 
support  of  the  claim  that  the  deeds  are  In- 
valid. Trower  v.  City  4  County  of  San 
Francisco,  157  Cal.  762, 109  Pac.  617;  People 
V.  HamUton,  103  Cal.  488,  37  Pac  627 ;  An- 
derson V.  Hancock,  61  Cal.  455,  2  Pac.  31. 

It  Is  unnecessary  to  discuss  appellant's 
contention  that  the  decisions  upon  which  we 
base  our  conclusion  are  foimded  upon  an  er- 
roneous premise.  Under  the  repeated  de- 
cisions of  both  this  court  and  the  Supreme 
Court,  we  do  not  deem  the  question  open  to 
such  contention. 

The  Judgments  in  both  cases  are  affirmed 

We  concnr:    OONRBY,  P.  J.;  JAMBS,  J. 


SrUL  T.  MAHTLAiND   CASUAI/TT  CO. 

(Civ.  1741.) 

(District    Conrt    of    Appeal,    Second    District, 

Ottllfomia.     Sept.  28,  1915.) 

1.  Appeal  anh  ebkob  <e=1099— Fobmbb  Ap- 
PBiiL— Law  of  the  Case 

Where  the  District  Court  of  Appeal  re- 
versed because  the  trial  court  failed  to  find  on 
a  material  issue,  which  issue  was  material  only 
if  the  law  applicable  to  certain  facts  was  as 
claimed  by  plaintiff,  such  decision  of  the  Dis- 
trict Court  of  Appeal  conclusively  established 
the  law  as  to  such,  facts  in  plaintifTs  favor. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fS  4370-4379;  Dec.  Dig.  «=» 
1099.J 

2.  Appbai,  and  Ebbob  <es»1097— Fobueb  Ap- 
PEAi/— Law  of  Case— Decision  of  Ihteb- 
MEDiATE  Appellate  Ooitbt. 

Where  the  District  Court  of  Appeal  revers- 
ed a  decision  below,  and  respondent  tailed  to  ap- 
ply to  the  Supreme  Court  for  a  transfer  of  the 
case  within  30  days,  resting  upon  the  appeal 
as  final,  the  decision  of  the  District  Court  of 
Appeal  was  conclusive,  constituting  the  law  of 
the  case  on  a  second  appeal  to  the  court,  since, 
although  the  doctrine  of  the  law  of  the  case  ap- 
plies only  to  decisions  of  a  court  of  last  resort 
where  a  party  fails  to  pursue  an  appeal  from 
an  intermediate  to  a  higher  appellate  court,  the 
decision  of  the  intermediate  court  is  final  and 
conclusive. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  8i  4858-4^68,  4427;  Dec 
Dig.  «=9l097.] 

3.  Pabtnebship  iS=>287—Dis8olT7TI0W— Re- 
lease OF  Debtor— Statute. 

Under  CSv.  Code,  !  2431,  providing  that  a 
partner  is  not  bound  by  any  act  of  a  copartner 
in   bad  faith   toward   him,    though   within   the 
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Kop«  of  the  partner's  powers,  except  in  faTor 
of  persons  who  have  in  good  faith  parted  with 
value  in  reliance  upon  such  act,  where  a  part- 
nership empiofUtg  labor  held  a  policy  of  em- 
ployers' liabilitylnsurance,  and,  upon  dissolu- 
tion of  the  firm,  its  members  agreed  that  the 
policy,  coTering  a  liability  incurred,  should  be 
held  for  ttie  benefit  of  the  firm,  and  that  neither 
member  might  sell,  compromise,  or  cancel  it 
and  the  insurance  company,  with  knowledge  of 
such  agreement  between  the  partners,  procured 
a  release  from  one  of  them  for  a  cash  payment 
of  its  liability  apcm  the  policy,  such  release  was 
inoperative  to  bar  die  other  partner's  suit 
against  the  insurance  company  thereon,  since 
where  a  debtor,  whose  liability  to  a  firm  is  con- 
tingent, has  notice  of  an  agreement  between  the 
partners  that  it  shall  not  be  released  or  com- 
promised by  either  without  the  consent  of  the 
other,  sDch  debtor,  in  dealing  with  one  part- 
ner contrary  to  the  agreement,  acqnires  no  rights 
as  against  the  partnership,  for  partners  may 
by  agreement  upon  dissolution  restrict  the  right 
of  each  member  to  collect,  oompoond,  and  re- 
lease the  debts  of  the  firm,  as  he  could  have 
done  before. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  g  633 ;   Dec.  Dig.  «=>287.] 

4.  Partnebship  <&=3296  —  Disboldtiok  —  Bs- 

I.EA8E     OF     IiIABILITT— Bad     FAITH— SxJFFI- 
CIENOT  0»  EVIDERCT. 

In  an  action  by  a  partner  (»  a  policy  of 
employers'  liability  insurance  held  by  the  firm, 
evidence  held  sufficient  to  justify  findings  that 
the  partners  agreed  upon  dissolution  that  nei- 
ther alone  might  cancel  or  compromise  such  pol- 
icy, and  that  the  insurer,  purchasing  a  release 
ftom  one,  had  notixM  of  the  agreement. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  H  662.  663,  666-678;  Dec.  Dig.  «=» 

5.  Ihbubanob  «s»612— AonoN  on   Pouot— 
Condition    Pbxcbdsnt  —  Satisfaction    or 

JUDQUENT. 

A  policy  of  employers'  liability  insurance 
held  by  a  partnership  provided  that  no  action 
should  lie  thereon  for  any  loss  unless  brought 
by  the  assured  to  reimburse  for  loss  actually 
sustained  and  paid  in  satisfaction  of  a  judg- 
ment. The  firm  was  sued  for  the  death  of  an 
employe  by  his  heirs,  and  after  judgment  in 
their  favor  a  partner  gave  promissory  notes  for 
the  amount  of  the  judgment,  whereupon  such 
judgment  was  satisfied  and  released.  Thereaft- 
er suit  was  brought  on  the  policy,  and  after 
bringing  of  suit  the  notes  given  in  satisfaction 
of  the  judgment  were  compromised  for  $3,500. 
by  an  order  of  court  obtained  at  the  request  of 
the  guardian  of  the  employe's  heirs,  which  sum 
the  partner  who  gave  the  notes  paid.  Defend- 
ant insurer  contended  that  the  suit  on  the  pol- 
icy was  prematurely  brought,  in  that  the  prom- 
issory notes  executed  and  delivered,  upon  which 
satisfaction  of  judgment  was  entered,  were  not 
payment  under  the  policy.  The  order  of  the 
court  authorizing  the  guardian  of  the  hwrs  of 
the  deceased  employi  to  compromise  was  to  the 
effect  that  he  might  compromise  the  "judgment" 
for  his  wards  against  the  partnership  for  $3,- 
oOO.  HelcL  that  the  judgment  was  compromised 
and  settled  at  the  time  of  giving  the  notes,  be- 
fore suit  brought  on  the  policy,  and  that  the  ref- 
erence made  in  the  order  of  the  court  to  the 
judgment,  rather  than  to  the  notes,  was  clearly 
a  mistake,  so  that  suit  on  the  policy  was  not 
premature. 

[Ed.  Note. — For  other  cases,  see  Insurance. 
Cent  Dig.  §§  1520-1528;   DeT  Dig.  <8=»612.] 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Frank  F.  Oster,  Judge. 

Action  by  J.  A.  Hill  against  the  Maryland 
Casualty  Company.    Judgment  for  plaintiff, 


and  defendant  appeals  fimn  It  and  an  order 
denying  its  motion  for  new  trial.  Judgment 
and  order  asarmed. 

See,  also,  12  CaL  App.  461,  107  Pac.  707. 

John  Murray  Marshall  and  Boy  V.  B^py, 
both  of  Los  Angeles,  for  appellant  Haas  & 
Dnimlgan,  of  Los  Angeles,  for  respondent 

SHAW,  J.  Defendant  appeals  from  a 
Judgment  entered  In  favor  of  plaintiff  and 
an  order  of  court  denying  its  mot^tm  for  a 
new  trial.  The  action  was  one  to  recoTer 
from  defendant  upon  a  policy  of  eatplojertf 
liability  insurance. 

Plaintiff  and  one  Anthon  Swensen  were 
partners  engaged  In  the  constructim  of  what 
was  known  as  the  Third  street  tunnel  In  tiie 
city  of  Los  Angeles.  Wlille  so  engaged  de- 
fendant Issued  to  the  copartnership  a  policy 
of  employers'  liability  insurance,  whereby  It 
agreed  to  Indemnify  the  copartnerelilp 
against  liability  for  damages  sustained  by 
its  employes  on  account  of  Injury  reoeived 
by  such  employes  while  engaged  In  the  prose- 
ontlon  of  the  work,  the  same  to  be  paid 
when  claim  for  damages  so  reo^TOd  was  re- 
duced to  Judgment  and  the  Judgment  satis- 
fled.  On  January  21,  1900,  while  the  policy 
was  in  full  force  and  effect,  one  Powley,  an 
employ^  of  the  copartnerdilp,  was  killed. 
His  heirs  Instituted  suit  for  damages,  ob- 
taining Judgment  In  the  trial  court,  which 
on  appeal  was  affirmed,  and  thereafter  satis- 
fied by  this  plaintiff. 

On  March  1,  1001,  prior  to  the  rendition 
of  the  Judgment  in  favor  of  the  Powley  heirs, 
Hill  and  Swensen  dissolved  partnership,  ad- 
Justing  all  of  their  partnership  liabilities 
and  assets,  save  and  except  as  to  the  dalm 
for  damages  In  the  Powley  suit  and  the  pol- 
icy of  insurance  held  by  them  as  Indemnity 
for  such  liability,  as  to  which,  as  found  by 
the  court: 

"Plaintiff  and  the  said  Anthon  Swensen  fur- 
ther agreed  that  the  said  policy  of  insurance  ex- 
ecuted in  favor  of  said  partnership  by  the  de- 
fendant herein  should  not  tie  canceled,  sold,  or 
compromised,  but  that  the  same  should  be  held 
and  continued  as  a  protection  against  the  lia- 
bility of  the  said  partners  by  reason  of  the  said 
i'udgment  in  favor  of  Edith  Z.  and  William  P. 
'owley,  and  that  said  policy  of  insurance  should 
be  deposited  with  Warren  Oillelen  in  escrow  as 
security  for  the  performance  of  said  agreement 
to  the  effect  that  neither  the  said  J.  A.  Hill  nor 
the  said  Anthon  Swensen,  jointly  or  severally, 
should  sell,  compromise,  or  cancel  said  policy, 
but  that  the  same  shoald  be  held  as  a  protection 
against  the  said  liability  as  aforesaid." 

The  court  further  found  that  prior  to 
March  1,  1901,  both  Swensen  and  HIU  noti- 
fied the  defendant  of  the  making  of  said 
agreement  other  than  as  to  that  portion 
thereof  relating  to  the  deposit  of  the  policy 
with  Glllelen,  and  that  on  and  prior  to 
March  1,  1901,  defendant  had  actual  knowl- 
edge of  the  making  of  the  same  to  the  effect 
that  said  policy  should  not  be  by  said  part- 
ners, or  either  of  them,  canceled,  surrender^ 
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ed,  or  sold,  bnt  shoald  be  held  as  a  continu- 
ing protection  against  said  liability  In  favor 
of  the  Powley  heirs;  that  about  March  3, 
1901,  HIU  and  Swensen  adjusted  and  settled 
all  of  the  partnership  Uabilities,  save  and 
except  that  In  favor  of  said  Powley  heirs, 
and  divided  all  of  the  partnership  assets  ex- 
cept said  policy  of  insurance.  The  court  fur- 
ther found  that  an  March  81,  1902,  with  full 
and  actual  knowledge  of  the  agreement  so 
made  between  plaintiff  and  Swensen  as  here- 
inbefore stated,  defendant  entered  into  an 
agreement  with  Swensen  pursuant  to  which, 
for  the  sum  of  $3,300  paid  by  it  to  Swensen, 
the  latter  delivered  to  said  defendant  the 
policy  of  insurance  and  at  the  same  time  ex- 
ecuted and  delivered  to  defendant  In  this  ac- 
tion an  instrument  in  writing  purporting  to 
release  and  discharge  defendant  from  fur- 
ther liability  by  reason  of  said  policy  of  in- 
surance, which  instrument  he  signed  In  the 
name  of  Swensen  &  Hill,  all  of  which  was 
done  without  the  knowledge  of  plaintiff,  who 
received  no  i>art  of  said  money,  and  who  did 
not  know  that  the  same  had  been  paid,  or 
said  policy  surrendered,  or  said  receipt  giv- 
en, until  long  after  the  transaction;  that, 
long  prior  to  the  transaction  so  had  between 
defendant  and  Swensen;  defendant  had  full 
knowledge  that  the  copartnership  between 
Hill  and  Swensen  had  been  dissolved,  and 
Its  debts  and  liabilities,  other  than  the  claim 
of  the  Powley  heirs,  had  been  settled  and 
discharged,  and  that  the  assets  of  the  co- 
partnership, other  than  said  policy  of  insur- 
ance, had  been  divided  between  the  partners ; 
that  said  policy  of  Insurance  was  never  de- 
posited with  Gillelen  In  accordance  with  the 
agreement  so  made  between  HUl  and  Swen- 
sen, but  remained  in  the  possession  of  Swen- 
sen until  it  was  delivered  by  him  to  the  de- 
fendant as  aforesaid.  The  court  further 
found  that  on  September  6,  1907,  prior  to  the 
bringing  of  this  suit,  plaintiff  paid  and  satis- 
fled  the  judgment  so  obtained  by  the  Powley 
heirs  as  aforesaid,  and  that  Swensen  died 
Insolvent  prior  to  May  23,  1905. 

Defendant  insists  that,  notwithstanding 
the  agreement  made  between  Hill  and  Swen- 
sen, as  to  the  making  of  which  It  had  full 
and  actual  knowledge,  it  nevertheless  had 
the  right  to  purchase  the  policy  from  Swen- 
sen and  thus  compromise  and  settle  with  him 
for  any  liability  due  by  virtue  of  the  terms 
of  said  policy  on  the  death  of  Powley  to 
the  copartnership,  without  the  consent  and 
against  the  wish  of  Hill  and  contrary  to  the 
understanding  and  agreement  made  between 
Hill  and  Swensen ;  and  hence  It  Is  contended 
the  findings  are  insufficient  to  support  the 
Judgment 

[1]  This  case  was  before  the  court  on  a 
former  appeal  prosecuted  by  plaintiff  from 
an  order  denying  his  motion  for  a  new  trial, 
Judgment  having  been  rendered  against  him 
In  favor  of  defendant  in  the  action.  It  is 
reported  In  12  Cal.  App.  at  page  462,  107  Pac. 
707.    Reference  to  the  opinion  filed  therein 


shows  that  the  court  reversed  the  order  froni 
which  said  appeal  was  proseonted  for  the 
reason  that  the  court  failed  to  find  on  a 
material  Issue.  That  issue  was  whether  or 
not  defendant,  prior  to  the  making  of  the 
settlement  with  Swensen,  had  notice  of  the 
agreement  made  between  Hill  and  Swensen 
to  the  effect  that  the  policy  of  insurance 
should  not  be  sold,  canceled,  or  compromised, 
but  should  be  held  to  protect  them  from  any 
liability  upon  the  Powley  claim.  In  deciding 
the  case  the  court  said: 

"Notice  of  this  agreement  was  the  material 
issue  in  the  case,  and  the  one  upon  which  it 
is  conceded  plaintiff's  right  to  recover  de- 
pended." 

A  second  trial  of  the  case  was  had  upon 
this  theory ;  the  court  not  only,  as  we  have 
seen,  found  that  the  agreement  was  made^ 
but  found  In  favor  of  plaintiff  upon  the  issue 
as  to  whether  or  not  defendant  had  notice  of 
the  existence  thereof.  The  issue  could  be 
deemed  material  upon  the  assumption  only 
that.  If  defendant  had  notice  of  the  making 
of  the  agreement,  then  It  had  no  right  to 
purchase  from  Swensen  that  which  It  knew 
he  was  selling  in  violation  of  the  agreement 
so  made  with  HUL  Whether  now  deemed  a 
correct  decision  of  the  point  Involved  Is  im- 
material, since,  right  or  wrcHig,  it  must  be 
regarded  as  a  final  adjudlcatton  of  the  ques- 
tion; the  court  in  effect  holding  that,  if  de- 
fendant had  notice  of  the  making  of  the 
agreement  between  Hill  and  Swenaea,  Its 
purchase  of  the  policy  and  compromise  of  its 
liability  thereunder  In  a  transaction  with 
Swensen  al<me,  without  Bill's  knowledge  or 
consent,  and  in  violation  of  the  terms  of  the 
agreement,  constituted  no  defense  to  the 
cause  of  action.  Fen?  v.  Hammond,  50  Cal. 
26;  Sharpsteln  y.  Friedlander,  63  Cal.  78; 
Phelan  v.  San  Francisco,  20  CaL  39;  Kent 
V.  Williams,  146  Cal.  3,  79  Paa  527. 

[2]  In  reply  to  this  appellant  suggests  that 
the  decision  cannot  be  regarded  the  law  of 
the  case  for  the  reason  that  It  was  rendered 
by  the  Court  of  Appeal  which,  it  is  claimed. 
Is  not  a  court  of  last  resort  In  this  jurisdic- 
tion. Conceding  the  doctrine  that  the  law 
of  the  case  applies  only  to  decisions  of  a 
court  of  last  resort,  we  are  nevertheless  of 
the  opinion  that  as  to  the  decision  on  the 
former  appeal,  this  court  was  the  court  of 
last  resort.  While  appellant,  which  was  re- 
spondent in  the  former  appeal,  might  have 
applied  to  the  Supreme  Court  for  a  transfer 
of  the  case  after  the  rendition  of  the  deci- 
sion, it  did  not  do  so,  but  rested  upon  the 
decision  as  final.  "The  rule  seems  to  be 
that  when  an  appellant  ceases  to  pursue  his 
appeal  from  one  appellate  court  to  a  higher, 
though  he  might  do  so,  the  decision  of  the 
court  where  he  sees  fit  to  rest  Is  a  final  one, 
within  the  meaning  of  the  rule  Invoked  by 
the  respondents"  (appellant  here).  Silva  v. 
Pickard,  14  Utah,  245,  47  Pac.  144.  See,  also, 
Henning  v.  Eldridge,  146  111.  305,  33  N.  El 
754;  Lackland  t.  Smith,  76  Mo.  307.    After. 
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tbe  expiration  of  80  days  the  decision  of  the 
question  by  this  court  upon  the  former  ap- 
peal became  final,  leaving  It  without  Juris- 
dlcticHi  to  recall  or  modify  the  same.  ■  There- 
after this  court  waa  as  fully  bound  by  the 
decision  as  was  the  superior  court,  which  in 
the  subsequent  trial  conformed  to  the  direc- 
tions therein  contained. 

[3]  Aside  from  this,  however,  and  consid- 
ering the  question  an  open  one,  we  are  satis- 
fled  with  the  correctness  of  our  conclusion. 
That  upon  the  dissolution  of  a  partnership 
each  member  thereof.  In  the  absence  of  an 
agreement  to  the  contrary,  has  the  same 
right  and  authority  to  collect,  compound,  and 
release  the  debts  of  the  firm  existing  at  the 
time  of  such  dissolution  that  he  had  before. 
Is  fundamental.  That  the  members  may  by 
agreement  restrict  such  right  and  commit  the 
liquidation  of  its  affairs,  or  any  part  thereof, 
to  one  or  more  of  Its  members,  is  equally  well 
settled.  Civ.  Code,  §§  2459,  2460;  Hawn  v. 
Seventy-Six  Land  &  Water  Co.,  74  Cal.  418, 
16  Pac.  196.  And  where  a  debtor  whose  lia- 
bility to  the  firm  is  contingent,  as  in  the  case 
at  bar,  has  notice  of  an  agreement  made  be- 
tween the  partners  that  such  liability  shall 
not  •  be  released  or  compromised  by  either 
without  the  consent  of  the  other,  such  debtor 
in  dealing  with  one  partner  contrary  to  the 
agreement  acquires  no  rights  as  against  the 
copartnership.  Section  2431,  Civil  Code,  pro- 
vides: 

"A  partner  is  not  bound  by  any  act  of  a  co- 
partner, in  bad  faith  toward  him,  though  with- 
in the  Bcope  o£  the  partner's  powers,  except  in 
favor  of  persona  who  have  in  pood  faith  parted 
with  value  in  reliance  upon  such  act" 

Knowing  that  Swensen  had  no  authority  to 
execute  the  release,  and  that  his  act  in  so 
doing  was  in  violation  of  his  solemn  agree- 
ment made  with  Hill,  defendant  caimot  be 
said  to  have  acted  in  good  faith.  The  effect 
of  the  agreement  as  to  this  policy  of  insur- 
ance was  to  commit  to  both  partners  the  con- 
trol and  settlement  of  defendant's  liability 
thereunder.  In  22  American  &  English  En- 
cyclopedia of  Law,  at  page  219,  it  is  said : 

"As  to  persons  having  notice  of  the  appoint- 
ment of  a  liquidating  partner,  the  other  part- 
ners have  no  power  to  bind  the  firm." 

In  Lindley  on  Partnership,  volume  1,  page 
325,  it  is  said: 

"A  firm  can  only  be  made  liable  for  what  is 
done  by  one  of  its  members  on  the  supposition 
that  the  act  in  question  was  authorized  by  the 
other  members.  Now,  as  by  law  they  are  held 
prima  facie  to  authorize  all  acts  necessary  for 
carrying  on  the  business  of  the  firm  in  the  usual 
way,  they  cannot  escape  liability  for  any  act  of 
this  character  unless  they  can  show  that  the  ap- 
parent authority  to  do  it  did  not  exist,  and 
could  not  have  been  relied  upon,  because  ita  non- 
existence was  known." 

And  on  page  327  of  the  same  volume  it  is 
said: 

"A  person  who  has  notice  that  the  authority 
of  a  partner  is  restricted  cannot  hold  the  firm 
liable  if  he  chooses  to  deal  with  that  partner  in 
a  matter  beyond  bis  authority  as  restricted." 


To  the  same  effect,  see  Bates  on  Partner- 
ship, vol.  1,  it  322  and  323;  Paton  v.  Wright, 
15  How.  Prac.  (N.  T.)  481. 

In  the  case  of  Clark  ▼,  Lauman,  63  lU. 
App.  182,  the  court,  in  considering  a  similar 
question,  sold: 

"It  has  been  repeatedly  held  that,  as  between 
the  partners,  they  may  agree  that  one  only  shall 
have  the  authority  to  setde  and  discharge  debts, 
and  a  debtor  of  the  firm,  with  notice  of  such 
agreement,  would  be  bound  by  it" 

Hence,  such  settlement  with  notice  of  the 
rights  of  the  other  party  Is  deemed  fraudu- 
lent and  will  not  be  sustained.  The  greater 
Includes  the  less,  and  since  the  members  of 
a  partnership  upon  the  dissolution  thereof 
may  agree  that  one  only  of  their  number  shall 
act  as  liquidating  partner  as  to  all  the  affairs 
of  the  copartnership.  It  must  follow  that  an 
agreement  committing  the  control  and  settle- 
ment of  a  certain  specified  matter  to  all  the 
members,  is  likewise  valid,  and  a  debtor  who, 
with  knowledge  thereof,  induces  a  partner  to 
violate  such  agreement,  or  who  becomes  a 
party  to  the  wrongful  act,  should  not  be 
permitted  to  profit  by  such  transaction. 

[4]  Appellant  Insists  that  the  evidence  is 
not  only  insufficient  to  Justify  the  finding 
that  the  agreement. in  question  was  made, 
but  likewise  insufficient  to  show  that  defend- 
ant had  notice  of  the  making  thereof.  While 
an  examination  of  the  record  discloses  some 
confilct  upon  these  questions,  there  Is  little 
ground  for  appellant's  contention.  The  court 
was  clearly  Justified  in  concluding  from  the 
evidence  presented,  not  only  that  the  agree- 
ment in  effect  as  found  was  made  between 
Hill  and  Swensen,  but  it  Is  likewise  ample  to 
sustain  the  finding  that  defendant  had  notice 
thereof.  It  is  apparent  from  the  record  that 
after  the  trial  of  the  Powley  case  defendant 
was  anxious  to  compromise  its  liability  incur- 
red by  reason  of  executing  the  policy,  and  de- 
liberately went  about  securing  a  compromise 
thereof.  Its  efforts,  made  through  adjusters, 
continued  for  a  period  covering  more  than  a 
year  before  It  succeeded  in  obtaining  the 
coveted  release  from  Swensen. 

[6]  The  policy  of  insurance  contained  the 
following  provision: 

'fNo  action  shall  lie  against  the  company  ■• 
respects  any  loss  under  this  policy  unless  it 
shall  be  brought  by  the  assured  himself  to  reim- 
burse him  for  loss  actually  sustained  and  paid 
by  him  In  satisfaction  of  a  Judgment  after  trial 
of  the  issue." 

The  Judgment  In  favor  of  the  Powley  heirs, 
having  been  affirmed  on  appeal  by  the  Su- 
preme Court,  Hill,  on  May  6,  1005,  gave  his 
promissory  notes,  whereby  he  promised  to 
pay  the  full  amount  of  the  Judgment  In  an- 
nual installments,  whereupon  the  Judgment 
was  satisfied  and  released.  A  few  days  there- 
after this  action  was  commenced.  Appellant  . 
insists  the  suit  was  prematurely  brought  for 
the  reason  that  plaintiff  did  not  comply  with 
the  provision  of  the  policy  In  that  the  promis- 
sory notes  so  executed  and  delivered  by  him, 
and  upon  which  the  sathifaction  of  tbe  Judg- 
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ment  was  entered,  OMistitiited  no  payment 
within  the  meaning  of  tbe  provision.  Its 
contention  Is  that  the  transactlcm  wherein 
the  notes  were  given  In  payment  of  the  judg- 
ment was  a  mere  subterfuge  resorted  to  for 
the  purpose  of  making  it  appear  that  he  had 
complied  with  the  terms  of  the  insurance 
contract.  The  notes  were,  by  an  order  of 
court,  obtained  at  the  request  of  the  guardian 
of  the  Powley  heirs,  compromised  for  $3,600, 
which  sum  HIU  paid.  The  order  was  to  the 
effect  that  the  guardian  might  compromise 
the  judgment  in  behalf  of  the  minors  and 
against  HIU  for  $3,500.  It  is  dear  that  the 
Judgment  biad  been  compromised  and  settled 
long  prior  to  the  making  of  tliis  order,  and 
the  reference  made  in  the  order  to  the  Judg- 
ment, rather  than  to  the  notes,  was  clearly  an 
Inadvertence.  There  is  nothing  in  the  record 
whidt,  In  our  opinion.  Justifies  appellant's 
claim  that  the  giving  of  the  notes  which  were 
accepted  in  satisfaction  of  the  Judgment,  was 
a  subterfuge  or  that  the'  transaction  was  had 
other  than  in  the  utmost  good  faith. 
The  Judgment  and  order  are  affirmed. 

We  concur:    CONEBT,  P.  J.;   JAMES,  J. 


BAUER'S  LAW  &  COLLECTION  CO.  v.  SU- 
PERIOR COURT  OP  SAN  FRAN- 
CISCO.    (Civ.  1577.) 

(District  Court  of  Appeal,  First  District,  Cali- 
fomia.    Jan.  11, 1915.    Rehearing  De- 
nied Pteb.  10,  1915.) 

JUSTICZS  OF  THE  PEACE  €=>164  —  AFPEAI.  — 

Question  or  Law— Failubk  to  Fujb  E^atk- 

MENT— Effect. 

Where  an  appeal  from  a  justice's  court  to 
the  sn^rior  coart  was  upon  queetionB  of  iaw 
alone,  it  was  error  to  dismiss  the  appeal  for 
failure  to  file  a  statement  of  the  case,  smce  the 
docket  kept  by  the  justice,  as  required  by  Code, 
Civ.  Proc.  8  911,  and  necessarily  before  the  sn- 

Serior  court  on  appeal,  as  provided  by  section 
75,  might  present  the  question  of  law  relied 
upon,  in  which  case  the  statement  would  be  use- 
less. 

[Ed.  Note. — For  other  eases,  see  Justices  of 
the  Peace,  Cent.  Dig.  M  607-036;  Dec  Dig. 
«=>104.] 

Original  petition  by  Rauer's  Law  &  Col- 
lection Company,  for  a  writ  of  mandate 
against  the  Superior  Court  of  San  Francisco. 
Granted. 

Wm.  Tomsky,  of  San  Francisco,  for  peti- 
tioner. Herbert  Choynski,  of  San  Frandaco, 
for  respondmt. 

PER  CURIAM.  This  is  an  application  for 
a  writ  of  mandate  to  compel  the  superior 
court  to  set  aside  and  vacate  Its  order  of  dis- 
missal, and  to  proceed  with  the  trial  and  de- 
termination of  an  appeal  taken  to  that  court 
from  the  Justice's  court.  The  action  in  the 
Justice's  court  was  one  in  claim  and  deliv- 
ery ;  and  after  it  had  been  at  issae  for  about 
seven  years  was,  upon  a  motion  properly 
made,  dismissed  for  the  plaintiff's  failure  to 


prosecute  the  same  with  due  diUgmce;  and 
as  a  part  of  that  order  the  Justice's  court 
made  and  entered  a  judgment  that  the  plain- 
tiff return  to  the  defendant  the  property  de- 
scribed in  the  complaint,  which  had  thereto- 
fore, upon  the  commencement  of  the  action, 
been  taken  from  him  by  the  sheriff  pursuant 
to  a  writ  duly  issued  in  the  action.  While 
the  petitioner  here  appeared  in  the  justice's 
court  and  resisted  the  motion  to  dismiss,  no 
affidavit  was  therein  filed  nor  was  any  evi- 
dence introduced  on  its  behalf.  Within  the 
time  provided  therefor  the  petitioner  here 
took  an  appeal  to  the  superior  court  from 
the  Judgment  of  dismissal,  basing  the  same^ 
according  to  the  language  of  the  notice,  upon 
both  questions  of  law  and  fact ;  but  it  is  con- 
ceded, as  it  must  be  under  the  circumstances 
of  the  case,  that  the  appeal  was  really  on 
questions  of  law  alone.  No  statement  of  the 
case  was  ever  prepared  or  filed  in  tliat  ac- 
tion, but  the  whole  record  in  the  cause  was 
transmitted  to  the  sniierior  court  Thereaft- 
er, on  due  notice,  the  superior  court  dismiss- 
ed the  appeal  on  the  ground  that  no  state- 
ment <m  appeal  bad  been  filed  by  appellant 

A  statement  is  not  necessarily  an  essential 
part  of  the  record  on  appeal  to  the  superior 
court  on  questions  of  law.  On  such  an  ap- 
peal, when  no  statement  has  been  filed,  the 
record  before  the  superior  court  is  a  copy 
of  the  docket,  and  the  motions  and  notices, 
if  any,  described  in  section  975,  Code  of  C!lvU 
PtDcednre.  Code  av.  Proc  il  911,  975.  A 
copy  of  the  dodcet.  In  any  event  on  an  ap- 
peal upon  a  question  of  law  alone,  must  go 
to  the  superior  court;  and,  if  the  point  upon 
which  the  appellant  depends  may  be  shown 
by  the  docket,  a  statement  on  appeal  would, 
of  course,  be  useless.  Maxson  v.  Supi.  (3t, 
124  CaL  468,  67  Pa&  379. 

Let  Om  writ  issue  as  prayed  for. 


WEBB  V.  8UPEEIOR  COURT  IN  AND  FOR 

DEL  NORTH  COUNTY  et  at    (CTv.  1406.) 
(District  Court  of  Appeal,  Third  District  Cali- 
fornia.   Sept  22,  1915.) 

1.    CORTEUFT    ^=»2— PUBUCATION     AjTFEOTlMCf 

CotTBT— Affidavit  of  Bias— Statute. 
Under  Code  Civ.  Proc.  S  170,  as  amended 
by  St  1897,  p.  287,  providing  that  no  judge 
shall  sit  or  act  as  such  in  any  action  or  pro- 
ceeding when  it  appears  from  the  afBdavits  on 
file  that  either  party  cannot  have  a  fair  trial 
before  him  by  reason  of  his  prejudice  or  bias, 
where  an  attorney  in  a  cause  filed  an  affidavit 
of  bias  and  prejudice  on  the  part  of  the  judge, 
alleging  that  he  had  advised  and  directed  the 
attorney  for  the  adverse  party  in  the  cause  to 
prepare  and  serve  necessary  legal  notices  upon 
affiant's  client,  affiant  was  not  thereby  guilty 
of  contempt,  since  the  allegation  was  material 
to  the  issue  as  to  the  prejudice  of  the  judge  to- 
ward affiant's  client,  while,  under  the  statute, 
affiant  had  a  legal  right  to  allege  any  facts 
showing  the  judge's  bias  or  prejudice,  even 
though  they  might  reflect  ui>on  his  integrity  and 
good  faith. 

[Ed.    Note.— For  other  cases,  see  Contempt 
Cent  Dig.  {g  1-3,  6,  7,  8;    Dec.  Dig.  «s»2.] 
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2.  CoimuFT  «a»2^PuBUOATion  Anxcima 

CouBT  —  Affidavit  or.  Bias— Statutb  — 

"Undue." 

The  allegation  of  the  aflSdavit  that  the 
judge  "has  been  and  now  ia  unduly  active  in 
prospective  litigration"  before  the  court  rendered 
affiant  guilty  of  contempt,  since  "undue"  means 
more  than  necessary ;  not  proper ;  illegal : 
while  the  charge  that  the  judge  had  been  and 
was  acting  improperly  in  prospective  litigation 
was  not  material  to  the  issue  whether  he  was 
biased  in  the  case  before  him. 

[Ed.  Note. — For  other  cases,  see  Contempt, 
Cent  Dig.  {§  1-3,  5,  7,  8;    Dec.  Dig.  <S=»2. 

For  other  definitions,  see  Words  and  Phrases, 
Second  Series,  Undue.] 

Application  for  certiorari  by  O.  A.  Webb 
against  the  Superior  Court  of  Callfomla  In 
and  for  Del  Norte  County  and  Hon.  John 
L.  Gbllds,  Judge  thereof,  to  review  an  order 
convicting  petitioner  of  contempt  of  court 
Writ  denied. 

R.  W.  Miller,  of  Crescent  City,  and  James 
M.  Hanley,  of  San  Francisco,  for  i)etitioner. 
H.  M.  Owens,  of  San  Francisco,  for  r«sp<Hid- 
ents. 

ELLISON,  J.,  pro  tern.  This  Is  a  proceed- 
ing by  certiorari  to  review  an  order  of  the  su- 
perior court  of  Del  Norte  county  convlctlnjr 
the  petitioner  of  a  contempt  of  court  In  a 
suit  therein  pending,  entitled  Santes  v.  Mose- 
ley  et  aL,  the  petitioner,  as  attorney  for  the 
defendants,  filed  an  affidavit  alleging  bias 
and  prejudice  on  the  part  of  the  Judge  of  the 
court  against  his  clients,  and  objected  to  his 
hearing  the  case.  After  citation  and  order  to 
show  cause  said  court  adjudged  the  petition- 
er guilty  of  contempt  of  court  for  incorporat 
ing  in  and  making  part  of  said  affidavit  the 
following  paragraph : 

-  "That  affiant  is  informed  and  believes  and 
upon  such  information  and  belief,  states,  that 
said  John  L.  Ghilds  baa  been  and  now  is  un- 
duly active  in  prospective  litigation  before  this 
court,  and  in  sutwtantiation  thereof  further 
states  that  said  John  L.  Childs  did,  on  or  about 
tile  1st  day  of  June,  1915;  advise  and  direct  said 
Geo.  W.  Howe,  attorney  for  plaintiff  herein, 
in  substance,  to  prepare  and  serve  the  neces- 
sary legal  notice  upon  defendant  herein,  notif- 
ing  a  certain  motion  to  rescind  and. set  aside  a 
certain  order  extending  time  to  answer,  etc., 
the  amended  complaint  on  file  herein,  and  such 
advice  and  direction  on  the  part  of  the  court 
manifestly  shows  bias  and  prejudice  against 
these  defendants  and  in  favor  <^  the  plaintiff 
in  this  action." 

The  court's  finding  in  the  order  of  ccmimlt- 
ment  relative  to  the  above  paragraph  Is : 

"The  said  language  in  particular  in  this  par- 
agraph above  set  forth  was  then,  at  said  date  of 
filing  same  in  this  court,  and  is  now,  meant 
to  reflect  upon  the  integrity  and  good  faith  of 
the  said  court  and  said  Judge  John  L.  Childs 
thereof,  and  was  then,  at  said  date  of  filing  same 
in  this  court,  and  is  now,  intended  to  bring 
into  disrci>ute  the  said  Judge  John  L.  Childs 
and  the  said  court  over  which  he  presides." 

[1]  Petitioner's  position,  as  gathered  from 
his  brief  is:  That,  under  section  170  of  the 
Code  of  Civil  Procedure,  as  amended  in  1897 
(St  1897,  p.  287),  he  has  a  legal  right  by  affi- 


davit to  allege  any  fBicta  Bhoviiis  tlM  bias  or 

prejudice  of  the  Judge  against  his  client  <u>d 
thereby  disqualify  him  from  hearing  the 
case;  and,  if  such  facts  are  mat^ial  to  the 
Issues  and  state  Just  grounds  for  disqualifica- 
tion, the  party  cannot  be  punished  for  con- 
tempt for  inserting  them  In  his  affidavit 
"even  though  they  may  reflect  upon  the  In- 
tegrity and  good  faith  of  the  Judge." 

We  are  of  opinion  that  the  above  Is  a  cor- 
rect statement  of  the  law,  as  announced  by 
the  Supreme  Court  of  this  state.  What  is 
proper  to  be  set  forth  in  an  affidavit  to  dls- 
qoallfy  a  Judge  for  bios  or  prejudice  Is  thus 
stated  In  Works  v.  Superior  Court  130  CaL 
301,  62Pac.  607: 

"In  Ex  parte  Jones,  lOS  CaL  897  [37  Fae. 
386],  the  prisoner  had  been  committed  for  a 
contempt  of  court  in  moving,  before  the  amend- 
ment of  1897,  for  a  change  of  the  place  of  trial, 
upon  the  ground  of  prejudice  and  bias  of  the 
trial  jadge,  and  reading  an  affidavit  in  support 
of  his  motion.  In  that  case  it  was  said:  'If 
the  affidavit  had  been  material  and  relevant  and 
pertinent  to  any  issue  before  the  court  a  differ- 
ent question  might  be  presented.  If  bias,  preju- 
dice, or  partiality  on  the  part  of  a  judge  was 
a  ground  for  a  change  of  venue,  a  party  seeking 
such  change  upon  such  ground  would  have  tiie 
right  to  state  in  an  affidavit  the  facts  upoil 
which  he  based  his  charges  of  such  bias.'  Fol- 
lowing this  decision  comes  the  amendment  to  the 
law,  making  the  bias  and  i^rejudice  of  the  judge 
grounds  of  objection  to  his  competency  to  try 
the  case,  and  it  follows  that  the  party  objecting 
must  be  allowed  to  file  his  affidavits  in  support 
of'  his  motion  without  incurring  the  penalties  of 
a  contempt  unless  he  purposely  includes  mat- 
ters wholly  Irrelevant  and  which  are  justly 
offensive  to  the  judge  who  must  pass  upon  the 
motion.  IT,  as  in  this  case,  the  facts  alleged 
are  relevant  to  tlie  issue,  there  can  be  no  con- 
tempt." 

The  issue  before  the  superior  court  for  ad- 
judication was  the  prejudice  and  bias  of  the 
Judge  towards  petitioner's  clients  and  their 
cause.  It  was  relevant  and  material  to  such 
issue  that: 

"Said  John  L.  Childs  did,  on  or  about  the  1st 
day  of  Jnne,  1915,  advise  and  direct  said  Geo. 
W.  Howe,  attorney  for  plaintiff  herein,  in  sub- 
stance, to  prepare  and  serve  the  necessary  legal 
notices  upon  defendant  herein,  noticing  a  cer- 
tain motion  to  rescind  and  set  aside  a  certain 
order  extending  time  to  answer  to  the  amead- 
ed  complaint  herein" 

— and  counsel  was  well  within  bis  legal 
rights  In  Inserting  the  same  In  the  affidavit 
ffied  to  show  bias  and  prejudice.  Whether 
the  facts  as  shown  were  sufficient  or  not  to 
Justify  a  finding  of  Uas,  they  were  pertinent 
to  the  issue,  and  for  inserting  them  no  Judg- 
ment of  conviction  of  contempt  could  proper- 
ly follow. 

[2]  The  words  quoted  above  were  Immedi- 
ately preceded  by,  "that  said  John  L.  ChUds 
has  been  and  now  Is  unduly  active  In  pros- 
pective litigation  before  this  court"  That 
this  language  imputes  to  the  Judge  improper 
official  conduct  cannot  well  be  doubted.  It 
carried  With  It  the  meaning  and  conveyed  the 
Impression  that  the  Judge  of  the  court  has 
taken  an  Interest  in  cases  that  had  been  anil 
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were  pendlns  before  taim  In  ways  that  were 
Improper  and  unfair  to  litigants.  The  word 
"undue"  is  defined  In  English  Law  Diction- 
ary as  "more  than  necessary;  not  proper; 
UlegaL"  Unless  counsel  desired  and  intended 
to  convey  the  impression  that  the  judge  was 
taking  an  Improper  or  illegal  interest  in  Utl- 
gatiiH),  no  reason  can  be  suggested  for  in- 
serting the  words  in  the  affidavit  He  cer- 
tainly was  not  trying  to  convey  the  Impres- 
sion that  the  "Interest"  manifested  was  prop- 
er or  legaL  In  making  the  charge  that  the 
Judge  in  the  conduct  of  his  office  was  guilty 
of  improper  acts,  petitioner  was  guilty  of 
contempt  unless  It  was  material  to  the  issue 
then  before  the  court.  The  issue  before  the 
court  was  the  bias  and  prejudice  of  the  judge 
towards  petitioner's  clients.  Proof  that  the 
judge  was  in  the  habit  of  taking  an  undue  in- 
terest in  cases  generally,  in  cases  in  which 
petitioner's  clients  were  not  interested,  would 
have  no  tendency  to  prove  that  he  was  bias- 
ed against  them.  That  the  statement  was 
not  pertinent  or  relevant  to  the  issue  before 
the  court  we  enttttain  no  doubt  It  might 
be  claimed,  with  some  plausibility,  that 
the  words,  "has  been  and  now  is  unduly 
active  in  prospective  litigation,"  when  con- 
sidered with  their  context  referred,  and 
were  intended  to  refer,  only  to  the  judge's 
activity  in  the  case  then  before  the  court 
But  this  suggestion  cannot  be  entertain- 
ed. The  finding  of  the  court  is  based 
on  the  record  and  all  the  evidence  intro- 
duced at  the  hearing.  The  evidence,  thus 
considered,  consists  in  part  of  the  testimo- 
ny of  the  petitioner  given  on  the  hearing, 
wherein  he  said: 

"The  peragra])h  in  question  was  dictated  by 
me  and  the  portion  of  it  that  recites  that  Jndge 
Childs  has  been  unduly  active  in  Utigation  la 
based  upon  the  findings  of  the  subcommittee  of 
the  Judiciary  Committee  of  the  Assembly  of 
the  State  of  California." 

This  testimony  makes  it  clear  that  peti- 
tioner did  not  intend  to  charge  "undue  ac- 
tivity" only  in  the  case  then  pending,  but 
misconduct  generally  of  that  character. 

For  the  reasons  herein  stated  we  are  of 
opinion  that  petitioner  was  not  guUty  of  eon- 
tempt  of  court  in  stating  in  the  affidavit: 

"That  said  John  li.  Childs  did,  on '  or  about 
the  1st  day  of  June,  1015,  advise  and  direcC 
said  Geo.  W.  Howe,  attorney  for  plaintiff  here- 
in, in  substance,  to  prepare  and  serve  the  nec- 
essary legal  notices  upon  defendant  herein, 
noticing  a  certain  motion  to  rescind  and  set 
aside  a  certain  order,  extending  time  to  answer, 
etc.,    the   amended   complaint   on    file   herein." 

We  are  also  of  the  opinion  that  the  find- 
ings of  the  court  that  the  defendant  was 
guilty  of  contempt  of  court  in  using  the 
words:  "That  affiant  Is  informed  and  be- 
lieves, and  upon  such  information  and  belief 
states,  that  said  John  L.  Childs  has  been 
and  now  is  unduly  active  in  prospective  llti; 
gatlon  before  this  court"  and  the  finding 
that  in  the  use  of  such  language  the  accused 
"meant  to  reflect  upon  the  Integrity  and  good 


faith  of  said  court  and  said  John  L.  Cbilds, 
Judge  thereof,  and  was  then  at  said  date  of 
filing  same  in  the  court,  and  is  now  intended 
to  bring  into  disrepute  the  said  Judge  John 
Ia.  Childs  and  the  said  court  over  which  he 
presides,"  are  fully  sustained  by  the  evi- 
dence. 
The  writ  is  denied. 

We  concur:  CHIPMAM,  P.  J.;   HART,  J. 


HAWKS  V.  OALirORNIA  BEAI/TT  &  CON- 

STRDCTION  CO.  «t  aL 

(Civ.  1869.) 

(District  Court  of  Appeal,  Third  District  Cal- 
ifornia.   Sept  22,  1915.) 

1.  NOCTOE  <Ss>14— BVIDENCB— AOTDAI,  NOTICB. 

If  a  party  obtains  knowledge  or  information 
of  facts  tending  to  show  the  existence  of  a  prior 
right  in  conflict  with  the  interest  he  is  seeking 
to  obtain,  and  which  is  sufficient  to  put  a  rea- 
sonably prudent  man  on  inquiry,  it  mav  be  a 
legitimate,  and  possibly  a  necessary,  inference 
that  be  acquired  the  further  information  which 
constitutes  actual  notice,  but  this  inference  is 
not  a  presumption  or  conclusive,  and  may  be 
defeated  b^  evidence  shovring  that  the  party 
made  inquiry  and  prosecuted  ft  with  reasonable 
diligence,  but  failed  to  discover  the  oonfiicting 
claim. 

[Ed.  Note.— For  other  cases,  see  Notice,  Cent 
Dig.  ii  89,  40;    Dec.  Dig.  <S=»14.] 

2.  MOBTOAOBB     4=3l86— FBIOBITIXS— NOTIOB— 
BuBDEN   or  PBOOr. 

Plaintiff  contracted  with  the  promoters  of 
a  corporation  to  convey  land  to  the  corporation 
in  consideration  of  the  simultaneous  execution 
by  the  corporation  of  a  mortgage  on  the  land, 
and  deliveried  to  the  promoters  a  deed  to  be  de- 
livered by  tliem  to  the  corporation  upon  the  ex- 
ecution of  such  mortgage.  The  corporation, 
without  executing  the  mortgage,  recorded  the 
deed,  purchased  land  from  defendant  and  secur- 
ed the  purchase  price  by  a  deed  of  trust  to  plain- 
tiff's land.  Mela,  that  plaintiff  had  the  burden 
of  showing  that  defendant  had  notice  of  plain- 
tiff's right  to  a  vendor's  lien,  since  plaintiff's 
right  was  only  an  equity  arising  by  operation 
of  law,  and  it  rested  with  her  to  prove  the  mat- 
ters in  pais  which  made  It  superior  to  the  legal 
right  or  defendant 

[Ed.  Note.— For  other  eases,  see  Mortgages, 
Cent  Dig.  §§  449-455;    Dec.  Dig.  <S=3l86.] 

8.   MOBTQAOBS     «=»186— PBIOBTTIKS— NOTICB— 
SUFnCIKNOT  OP  EvinBNCK. 

In  an  action  by  plaintiff  to  establish  and 
enforce  a  vendor's  lien  on  such  land,  evidence 
held  insufficient  to  show  that  defendant  had  no- 
tice or  knowledge  of  facts  putting  her  upon  in- 
quiry as  to  plaintiff's  rights. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  {{  449-^56;    Dec  Dig.  <S=»188.] 

4.  CoBFOBATiONS  4=9480— Mobtqaqes—Pbiob- 

iTiKs — Notice. 

Knowledge  on  defendant's  part  that  the 
purchase  by  the  corporation  of  her  land  on  time 
payments  would  create  an  indebtedness  far  in 
excess  of  the  capital  stock  subscribed  in  viola- 
tion of  Civ.  Code,  f  309,  was  not  sufficient  to 
put  her  on  inquiry  as  to  the  validity  of  the  cor- 
poration's title  to  the  land  purchased  from  plain- 
tiff, which  on  its  face  was  free  from  any  lien 
or  equity,  but,  at  most  was  sufficient  to  raise 
a  suspicion  of  some  irregularity  in  the  corpo- 
ration s  transactions. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  <8=9480.] 
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6.  CoBPOBATioirs    «s>460  —  LaoTATioN    or 

Amount  or  Ihdkbtednkss. 

Though  Civ.  CkMle,  |  309,  provides  that  the 
directors  of  corporations  mnst  not  create  debts 
beyond  their  subscribed  capital  stocic,  transac- 
tions whereby  debts  are  created  in  excess  of 
the  subscribed  capital  stock  are  within  the  C9r- 
poration's  powers,  and  are  neither  void  nor  void- 
able. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  §8  1793-1795;   Dec  Dig.  <S=9450.] 
6.  MobtqageS  <8i=>169— Pbiorities— Noticb. 

A  suspicion  that  the  land  is  embarrassed 
by  some  pre-existing  equity  is  not  sufficient  to 
constitute  notice  or  to  put  a  subsequent  pur- 
chaser, mortgagee,  or  trustee  upon  inquiry,  and 
there  ought  to  be  undoubted  notice. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  {|  38e-388;  Dec.  Dig.  <g=168.r 

Apiteal  from  Snperlor  Court,  City  and 
County  of  Ban  Francisco;  J.  J.  Trabnoco, 
Judge. 

Action  by  Ida  D.  Hawke  against  the  Cali- 
fornia Realty  &  Construction  Company,  Anna 
R  McLennan,  and  another.  From  a  Judg- 
ment In  favor  of  the  last-named  defendants 
and  an  order  denying  new  trial,  plaiutUT  ap- 
peals.   Affirmed. 

Edward  O.  Earrison  and  Maurice  E.  Har- 
rison, both  of  San  Francisco,  for  appellant 
George  C.  Sargent,  of  San  Francisco,  for  re- 
spondents. 

HART,  J.  The  plaintiff  brought  this  ac- 
tion for  the  purpose  of  obtaining  a  decree 
declaring  her  to  be  entitled  to  a  vendor's 
lien  on  the  certain  real  estate  speclflcally  de- 
scribed in  the  complaint  and  for  the  foreclo- 
sure of  such  lien. 

The  answer  set  up  a  prior  Hen  In  favor  of 
the  defendants,  Sargent  and  Anna  E.  Mc- 
Lennan upon  said  real  property,  which  lien 
was  duly  recorded  In  the  oflBce  of  the  coun- 
ty recorder  of  the  city  and  county  of  San 
Francisco,  wherein  said  real  estate  is  situat- 
ed, and  asked  that.  In  case  It  be  adjudged 
that  the  plaintiff  has  a  vendor's  lien  upon  the 
property  described  in  her  complaint.  It  be 
also  adjudged  that  said  lien  is  subordinate 
to  the  lien  of  a  certain  deed  of  trust  running 
to  the  defendant  Sargent,  as  trustee,  and 
the  defendant  Anna  E.  McLennan,  as  bene- 
ficiary, and  "that  plaintiff  is  entitled  to  no 
portion  of  the  sale  of  said  real  property  un- 
til the  claim  of  said  trustee  and  beneficiary 
shall  have  been  satisfied  in  full." 

The  court,  by  its  decree,  adjudged  that  the 
plaintiff  was  entitled  to  and  had  a  vendor's 
lien  upon  the  property  described  In  the  com- 
plaint, but  that  said  lien  was  subordinate  and 
subject  to  the  Hen  of  the  trust  deed,  and 
awarded  said  Sargent  and  Anna  B.  McLen- 
nan their  costs  as  against  the  plaintiff,  and 
the  plaintiff  her  costs  as  against  the  defend- 
ant corporation. 

The  plaintiff  appeals  from  that  portion  of 
the  Judgment  which  adjudges  that  said  de- 
fendants Sargent  and  Anna  E.  McLennan 
have  a  first  lien  upon  the  said  real  property. 


and  that  the  voidor^  Uen  of  the  plaintiff  is 
subordinate  and  sabject  to  the  first-mention- 
ed lien  and  awarding  the  defendants  their 
costs  as  against  the  plaintiff,  and  from  the 
order  denying  her  motion  for  a  new  trial. 

The  controversy  here  grows  out  of  the  fol- 
lowing situation:  On  the  13tb  day  of  March, 
1911,  the  plaintiff  entered  into  an  agreement 
with  I.  L.  Jacobl  and  WQliam  Larsen  where- 
by she  agreed  that,  upon  the  organization  of 
the  defendant  corporation,  she  would  convey 
to  It  the  real  estate  described  in  the  com- 
plaint, and  which,  as  stated.  Is  situated  in 
the  dty  of  Ban  Frandsoo,  "for  the  agreed 
consideration  or  price  of  $10,000,  to  be  paid 
therefor  by  said  defendant  corporation  upon 
its  organization  by  its  assumption  of  mort- 
gages then  existing  thereon  held  by  the  Hi- 
bemla  Savings  &  Loan  Society,  a  corpora- 
tion, as  mortgagee,  securing  indebtedness 
amounting  then  to  $2,725,  and  by  its  execu- 
tion and  delivery  to  said  plaintiff  of  its  note 
for  the  sum  of  $7,275,  with  Interest  thereon 
at  the  rate  of  1  per  cent  per  month,  and  its 
mortgage  <xi  said  real  estate  securing  the 
same,  which  note  and  mortgage  were  to  be 
made  to  said  plaintiff  by  said  corporation 
simultaneously  with  the  delivery  to  it  of  the 
deed  conveying  said  real  estate  to  it"  In  ac- 
cordance with  the  terms  of  the  said  agree- 
ment the  plaintiff,  on  the  said  13th  day  of 
Marc^  1911,  placed  In  the  hands  of  the  said 
Jacob!  and  Larsen  a  deed  conveying  the  said 
property  to  the  said  defendant  corporation, 
to  be  delivered  to  it  by  the  said  Jacobl  and 
Larsen  immediately  upon  its  organization 
and  upon  ita  dne  execution  and  delivery  to 
the  plaintiff  of  Its  note  and  mortgage  aa  pro- 
vided by  the  terms  of  said  agreement 

The  defendant  corporation  was  subseqaent- 
ly  (August  2, 1911)  incorporated  and  organis- 
ed, with  a  capital  stock  of  $25,000,  Qater  re- 
duced to  $10,000)  and  said  Jacob!  was  made 
the  president  and  the  said  Larsen  the  secre- 
tary thereof.  In  which  req>ectlve  capacities 
they  have  acted  at  all  the  times  mentionfid 
in  the  complaint 

It  Is  alleged  In  the  oomplaint  that: 

On  the  said  2d  day  of  August,  1911,  the  said 
Jacob!  and  Larsen  "and  said  defendant  corpora- 
tion, in  violation  of  the  terms  of  said  agree- 
ment *  *  *  all  of  which  terms  were  then 
and  theretofore  known  to  said  defendant  corpo- 
ration, and  without  the  approval  or  consent  or 
knowledge  of  said  plaintUc,  delivered  said  plain- 
tiff's deed  to  said  defendant  corporation  without 
obtaining  from  said  corttoration  either  the  note 
or  the  mortgage  which  it  was  agreed  at  the  time 
said  deed  was  ^gned  and  acknowledged  as  afore- 
said sbonld  oonttitute  a  part  of  the  considera- 
tion therefor,  and  that  on  said  day  the  said  de- 
fendant corporation  caused  the  same  to  be  plac- 
ed of  record  in  the  office  of  the  county  reoorder 
of  the  city  and  county  of  San  Francisco." 

It  appears  that: 

Between  the  time  of  the  delivery  of  the  deed 
by  Jacob!  and  Larsen  to  the  defendant  corpora- 
tion and  the  time  of  the  incorporation  and  or- 
ganization of  the  latter  said  "Larsen  had  been 
negotiating  with  F.  P.  McLennan,  the  husband 
of  the  defendant  Anna  E.  McLennan,  for  the 
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Snirchase  of  a  piece  of  real  property  owned  by 
[rs.  Mcliennan,  and  situated  on  Clay  street, 
in  the  city  and  county  of  San  Francisco.  The 
price  was  finally  fixed  at  $20,500.  At  this  stage 
of  the  proceedings  Mr.  Larsen  and  Mr.  McLen- 
nan called  upon  Qeorge  C.  Sargent,  the  attorney 
representing  Mrs.  McLennan.  This  was  on  Au- 
gust 7,  1911.  On  August  10th  Mr.  Sargent 
drew  a  deed  from  Mrs.  McLennan  to  the  cor- 
poration, and  a  deed  of  trust  back  from  the  cor- 
poration to  Mrs.  McLennan,  in  which  be  was 
named  as  trustee,  conveying  to  him  in  trust  both 
the  Larkin  street  property  [the  property  in  ques- 
tion] and  a  portion  of  the  Clay  street  property. 
At  about  the  same  time  $4,000  were  paid  by  the 
corporation  upon  the  purchase  price  to  Mrs.  Mc- 
Lennan. The  deed  oi  trust  and  the  deed  from 
her  to  the  corporation  were  recorded  on  Sep- 
tember 13,  1811.  The  Larkin  street  property 
was  vacant  at  the  time.  This  is  shown  by  Mr. 
McLennan's  reference  to  it  as  a  'lot.' " 

As  seen,  the  defendant  corporatton  did  not, 
either  before  or  after  the  filing  for  record 
the  deed  from  the  plaintiff  conveying  to  It 
the  property  described  In  the  complaint,  ex- 
ecute and  deliver  to  the  plaintiff  a  note  for 
the  balance  due  on  said  property,  and  con- 
sequently no  mortgage  on  said  property  In 
favor  of  the  plaintiff  was  at  any  time  execut- 
ed and  delivered  to  her  by  the  defendant  cor- 
poration. 

The  court  found  the  facts  as  they  are 
above  stated,  but  further  found: 

"That  neither  said  George  C.  Sargent,  nor 
said  Anna  E.  McLennan,  nor  said  Frank  P.  Mc- 
I/mnan,  nor  any  two  or  more  of  them,  had  any 
knowledge  or  notice  or  information  of  any  char- 
acter of  any  of  the  matters  alleged  in  plaintiffs 
complaint,  other  than  the  execution  of  a  deed 
from  said  plaintiff  to  said  corporation,  nor  bad 
they,  nor  any  two  or  more  of  them,  any  knowl- 
edge, notice,  or  information  of  an^  claims  of 
plaintiff  to  the  real  property  described  in  said 
complaint,  until  August  1,  1912." 

The  single  proposition  upon  which  the  de- 
cision of  this  appeal  hinges  Is  involved  In 
the  attack  by  the  plaintiff  upon  the  forego- 
ing finding  upon  the  ground  that  It  Is  not 
justified  by  the  evidence.  In  support  of  this 
proposition  the  plaintiff  contends  that  the 
evidence  discloses  that  the  defendant  Anna 
B.  McLennan,  and  her  agents,  prior  to  the 
date  of  the  transaction  resulting  la  the  con- 
veyance of  her  property  to  the  defendant  cor- 
poration and  the  execution  by  the  latter  of 
the  trust  deed  to  the  defendant  Sargent  as 
security  for  the  payment  to  her  of  the  unpaid 
balance  of  the  purchase  price,  were  In  pos- 
session of  sufficient  Information  or  had  actual 
knowledge  of  sufficient  facts  relative  to  the 
transaction  and  agreement  between  the  plain- 
tiff and  the  defendants  Jacobl,  Larsen  and 
the  corporation,  respecting  the  property  de- 
scribed In  the  complaint,  to  put  her  (Anna  B. 
McLennan)  upon  Inquiry,  which,  properly 
prosecuted,  would  have  discovered  to  her 
(said  McLennan)  the  existence  in  favor  of 
the  plaintiff  of  a  vendor's  lien  upon  the  last- 
mentioned  real  property. 

[1]  It  Is,  of  course,  an  elementary  proiwsl- 
tion,  and  equally  true  both  In  Its  application 
to  constructive  notice  and  to  actual  notice 
not  proved  by  direct  evidence,  but  inferred 
from  circumstances: 
152P.-«1 


"That  if  a  party  obtains  knowledge  or  inlor- 
mation  of  facts  tending  to  show  the  existence  of 
a  prior  right  in  conflict  with  the  interest  which 
he  is  seeking  to  obtain,  and  wlilch  ar«  safflcient 
to  put  a  reasonably  prudent  man  upon  inquiry, 
then  it  may  be  a  legitimate,  and  {jerliapB  even 
a  necessary,  inference  that  he  acquired  the  fur- 
ther information  which  constitutes  actual  notice. 
This  inference  is  not,  in  a  case  of  actual  notice, 
a  presumption,  much  less  a  conclusive  presump- 
tion; it  may  be  defeated  by  proper  evidence. 
If  the  party  shows  that  he  made  the  inquiry, 
and  prosecuted  it  with  reasonable  diligence,  but 
still  failed  to  discover  the  conflicting  claim,  he 
thereby  overcomes  and  destroys  the  inference.- 
If,  however,  it  appears  that  the  party  obtains 
knowledge  or  information  of  such  facts,  which 
are  sufficient  to  pnt  a  prndent  man  upon  in- 
quiry, and  which  are  of  such  a  nature  that  the 
inquiry,  if  prosecuted  with  reasonable  diligence, 
would  certainly  lead  to  a  discovery  of  the  con- 
flicting claim,  then  the  inference  that  he  acquir- 
ed the  information  constituting  actual  notice  is 
necessary  and  absolute ;  for  this  is  only  an- 
other mode  of  stating  that  the  party  was  pnt 
npou  inquiry;  that  ne  made  the  inquiry  and 
arrived  at  the  truth.  Finally,"  contmues  the 
text  from  which  we  are  quoting,  "if  it  appears 
that  the  party  has  knowledge  or  information  of 
such  facts  as  are  sufficient  to  put  a  prudent 
man  upon  inquiry,  and  that  he  wholly  neglects 
to  make  any  inquiry,  or,  having  begun  it,  fails 
to  prosecute  it  in  a  reasonable  manner,  then  also 
the  inference  of  actual  notice  is  necessary  and 
absolute."     Pomeroy's  Eq.  Juris.,  pp.  980,  988. 

The  question  here,  then.  Is  whether  the 
record  discloses  that  Mrs.  McLennan,  or  any 
of  her  agents  In  the  transactions  with  the 
corporation  defendant  and  which  are  involv- 
ed in  this  controversy,  possessed  Information 
or  knowledge  of  facts,  prior  to  said  transac- 
tions, which  were  sufficient  to  put  her,  as  a 
prudent  person,  upon  Inquiry,  the  prosecution 
of  which  by  her  with  reasonable  diligence 
would  have  dl8<dosed  to  her  the  fact  of  the 
subsistence  of  a  vendor's  lien  In  favor  of  the 
plaintiff  upon  the  property  described  In  the 
complaint 

[2]  Upon  the  plaintiff  rested  the  burden  of 
proving  that  the  defendant  Anna  B.  McLen- 
nan had  notice  of  her  right  to  a  vendor's  Hen. 
Wyrlck  v.  Week,  68  Cal.  8,  10,  8  Pac.  622; 
Garber  v.  Glanella,  98  Cal.  627,  33  Paa  458 ; 
Wamock  v.  Harlow,  96  CaL  298,  81  Pac.  166, 
81  Am.  St  Rep.  209 ;  TlUaux  v.  TiUaux,  115 
Cal.  663,  674,  47  Pac.  691 ;  Casey  v.  Leggett, 
126  Cal.  666,  671,  68  Pac.  264. 

In  W^ck  V.  Week,  supra,  It  Is  said  that, 
while  It  is  true  that,  ordinarily,  the  defense 
of  a  bona  fide  purchaser  without  notice  is  in 
the  nature  of  new  matter,  the  burden  of 
proving  which  Is  upon  the  defendant,  yet, 
where  "there  were  matters  In  pals  tending  to 
show  notice  of  plalntUTs  rights  at  the  time 
of  such  purchase,  •  •  •  It  was  necessary 
for  the  plaintiffs  to  make  the  proof;  for 
without  such  proof  the  title  must  remain 
where  plaintiffs  have  alleged  it  to  be — ^In  the 
defendants" — dtlng  section  1981,  Code  of 
CMl  Procedure.  That  was  an  action  to  de- 
clare a  trust,  and  compel  a  conveyance  of 
the  trust  property  to  the  beneficiaries;  the 
complaint  alleging  that  the  defendants  held 
the  legal  title  by  conveyance  from  the  orig- 
inal trustee,  and  that  they  took  with  knowl- 
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edge  of  the  plaintiffs'  equities.  At  tbe  time 
of  tbe  purchase  by  the  defendants,  as  was 
true  In  the  case  at  bar,  there  was  nothing  of 
record  to  put  them  on  Inquiry  as  to  the 
tights  of  the  plaintiffs;  hence  It  was  held, 
as  seen,  that  the  burden  of  proving  notice  to 
the  defendants  was  upon  the  plaintiffs. 

In  the'  case  at  bar  the  defendant  Sargent 
was  by  deed  from  the  defendant  corporation 
vested  with  the  legal  title  to  tbe  land  In 
question  as  trustee  for  the  benefit  of  the  de- 
fendant Anna  BS.  McLennan,  and,  as  before 
stated,  there  was  nothing  of  record  to  put 
them  upon  Inquiry  as  to  the  rights  or  equities 
of  the  plaintiff  In  said  property.  The  claim- 
ed right  of  the  plaintiff  to  a  vendor's  lien  was 
not  tiie  outgrowth  of  a  convention  or  of  a 
written  Instrument,  but  was  an  equity  aris- 
ing <»ly  by  operation  of  law,  and,  having  as- 
serted that  it  was  superior  to  the  legal  right 
set  up  and  established  by  the  defendants,  it 
rested  upon  her  to  prove  by  matters  in  pals 
that  such  was  the  fact  As  is  said  in  the 
case  of  BeU  v.  Pleasant,  145  OaL  410,  415,  78 
Pac  957,  950  (104  Am.  St.  Rep.  61): 

"Equity  follows  tbe  law,  and,  a  legal  condition 
or  status  being  once  established,  the  burden  of 
proof  of  facts  necessary  in  equity  to  change  the 
status  is  upon  him  who  asserts  the  equitable 
right" 

In  this  case,  therefore,  the  defendants,  hav- 
ing established  their  legal  right  to  the  prop- 
arty  in  dispute,  went  as  far  as  they  were  re- 
quired to  go  as  against  tbe  alleged  equitable 
right  of  the  plaintiff.  The  burden  was  then 
cast  upon  the  plaintiff  to  establish  the  supe- 
riority of  her  asserted  equitable  right  over 
tbe  legal  condition  established  by  the  defend- 
ants. 

There  is  a  class  of  cases  in  wlilch  the  role 
as  to  the  burden  of  proving  notice  of  a  prior 
right  to  a  subsequent  purchaser  is  differently 
applied,  but  such  application  of  the  rule  aris- 
es from  a  situation  entirely  at  variance  with 
the  facts  of  this  and  other  similar  cases.  In 
the  case  of  Bell  v.  Pleasant  supra,  Mr.  Jus- 
tice Shaw,  with  gratifying  clearness,  points 
out  tbe  distinction  between  the  two  lines  of 
cases.  That  case  Itself  well  Illustrates  tlie 
distinction.  There  the  plaintiff  set  lip  and 
established  a  l^al  title  to  the  land  there  in 
question  as  against  a  legal  title  thereto  subse- 
quently acquired  by  tlie  defendants.  The 
court  therefore  held  that  the  burden  of  estab- 
lishing that  they  became  vested  with  tbelr 
title  to  tbe  property  as  bona  fide  purctiaeers 
In  good  faith,  for  value,  and  without  notice 
of  tlie  existence  of  the  prior  legal  right  of  tbe 
plaintiff,  was  cast  upon  tbe  defendants.  Tbe 
rule  as  thus  applied  is  not  inconsistent  with 
the  rule  applied  in  tbe  case  at  bar,  but  is  In 
perfect  harmony  therewith. 

[3]  A  careful  examination  of  tbe  evidence 
as  it  is  brought  before  us  has  convinced  us 
that  the  plaintiff  failed  to  sustain  the  burden 
thtis  shown  to  have  been  cast  upon  her  (and 
which  she  appears  to  have  assumed),  and 
that  tbe  court  was  therefore  warranted  In 


finding  that  tbe  defendants,  other  than  fbe 
corporation,  prior  to  or  at  the  time  of  the 
executi<m  and  completion  of  their  transaction 
with  the  said  corporation  affecting  tbe  prop- 
erty described  in  the  complaint  had  neither 
actual  notice  of  her  alleged  equitable  right 
nor  knowledge  at.  any  facts  which  were  suffi- 
cient to  put  them  upon  an  inquiry  which,  tf 
diligently  prosecuted,  would  have  led  to  a 
discovery  by  them  of  the  existence  of  tbe  ven- 
dor's lien  set  up  in  the  C(»nplaint 

The  deed  from  the  plaintiff  to  tbe  corp<Hrm- 
tlon  conveying  the  land  in  question  Is  not  in 
the  record,  and  we  may  therefore  properly 
assume  that  there  is  nothing  in  its  redtals 
which  discloses  tbe  eclstence  of  the  plaintiff's 
asserted  equitable  right,  or  which  even  inti- 
mates the  existence  of  any  such  right 

The  plaintiff  called  as  vrltness  Franlc  P. 
McLennan,  husband  of  the  defendant  Anua 
R  McLennan,  and  Bobert  Oonnlng,  a  search- 
er of  records  connected  with  the  City  Ab- 
stract Company.  The  latter  company  con- 
ducted a  search  of  tbe  property  described  Iii 
the  complaint  for  the  defendants  i^rgent 
and  Anna  E.  McLennan  pr^iminarily  to  their 
acc^tauce  of  said  property  as  part  security 
for  the  balance  to  be  paid  by  the  corpora- 
tion on  tbe  purchase  prloe  of  the  McLennan 
property.  Conning  was  placed  in  charge  of 
that  work.  His  testimony  nowhere  reveals 
that  while  making  the  search,  or  at  any  other 
time  while  acting  for  the  defendants  named, 
he  obtained  any  knowledge  of  the  equitable 
claim  of  tbe  i^intiff  or  any  information 
which  would  indicate  the  existence  of  any 
such  claim. 

Frank  P.  McLuman  conducted  the  negotia- 
tious  on  behalf  of  his  wife  leading  to  the  sale 
of  her  property  to  the  corporation,  and  finally 
to  the  execution  of  the  trust  deed  referred  to. 
These  negotiations  were  had  with  Larsen, 
secretary  of  the  corimratlon,  and  with  whom 
said  McLennan  stated  he  had  be«i  acquaint- 
ed for  several  years.  Up  to  that  time  he  bad 
never  previously  met  Jacobi,  president  of  tbe 
corporation. 

Frank  McLennan  gave  no  testimony  from 
which  it  might  reasonably  be  Inferred  that, 
while  carrying  on  the  negotiations  with  the 
corporation  involving  his  wife's  property,  lie 
obtained  any  information  relative  to  the 
plaluUff's  lien  on  tbe  property  conveyed  by 
her  to  tbe  corporation,  or  that  said  property 
was  not  fully  paid  for  by  said  corporation. 
He  testified  that  a  short  time  before  the  sale 
of  his  wife's  property  to  the  corporation  Lar- 
sen submitted  to  the  consideration  of  the  wit- 
ness the  property  described  in  the  complaint 
as  part  security  for  the  payment  of  the  bal- 
ance on  the  purchase  price  of  the  McLennan 
property.  The  witness  said  he  thereupon  ex- 
amined tbe  property  to  be  given  as  such  se> 
curlty  and  declared  that  he  would  accept  it 

"Mr.  Larsen,"  continued  the  witness,  "never 
in  the  course  of  any  of  hi;'  conversadons  apoo 
the  subject  said  where  he  got  tbe  Larkin  street 
property  [the  property  mentioned  in  the  oom- 
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plaint].  I  never  asked  him.  He  gave  me  to  nn- 
aenrtand  tliat  it  was  his  or  under  liis  controL 
He  gave  me  to  onderstand  that  he  was  in  a  po- 
sition to  deed  it  aa  a  secnrity  for  a  loan." 

It  Is  true  that  Frank  McLennan  testified 
that  be  never  knew,  until  the  negotiations 
referred  to,  that  Larsen  was  a  man  of  any 
considerable  means — in  fact,  he  bad  untU 
then  thought  he  was  a  man  of  very  limited 
means — and  that  therefore,  when  Larsen 
spoke  of  several  pieces  of  real  property  in 
which  he  claimed  to  hold  equities  (not  spe- 
dfleally  referring,  however,  to  the  property 
In  dispute),  he  (the  witness)  was  somewhat 
surprised,  as  he  was  not  previously  aware 
of  his  ability  to  acquire  such  extensive  inter- 
ests. But  we  cannot  see  that  the  fact  that 
Frank  McLennan  bad  been  of  the  opinion 
that  Larsen  was  not  ta  a  financial  condition 
to  have  acquired  such  extensive  Interests  in 
real  property  would  necessarily  tend  to  sug- 
gest to  his  (McLennan's)  mind  that  a  yen- 
dor's  lien  existed  upon  the  land  conveyed 
by  the  plaintiff  to  the  corporation,  or  that 
said  land  was  not  free  from  any  outstanding 
equity. 

[4,  5]  But  upon  this  question  of  notice  the 
plaintiff  emphasizes  the  fact,  which  was 
brought  out,  that  whereas  the  corporation 
was  capitalized  at  $10,000,  the  fact  was  that, 
at  the  time  of  the  purchase  of  the  McLennan 
property  by  it,  but  $300  of  its  capital  stock 
had  been  subscribed;  that  by  the  terms  of 
section  309  of  the  Civil  Code  a  corporation 
is  enjoined  from  creating  any  debts  beyond 
Its  subscribed  ct^ital  stock;  that  the  effect 
of  the  purchase  by  the  corporation  on  time 
payments  of  the  land  of  the  McLennans 
would  be  to  create  an  Indebtedness  far  In 
excess  of  the  amount  of  its  capital  stock  sub- 
scribed; and  that  the  purchase  of  said  prop- 
erty did  produce  that  result.  It  is  conceded 
that  neither  Sargent  nor  the  Mcliennans 
were  aware  of  this  fact,  but  It  Is  declared 
that  their  agent,  the  title  company,  employed 
to  examine  the  title  to  the  land  in  question 
by  the  said  defendants,  learned  It  in  the 
course  of  Its  search,  but  that,  because  it 
faUed  to  appreciate  the  importance  of  the 
circumstance,  it  omitted  to  communicate  the 
fact  either  to  Sargent  or  the  McLennans. 
It  is  assumed,  however,  that  the  knowledge 
of  the  fact  by  the  title  company  was  knowl- 
edge by  its  principals,  Sargent  and  the  Mc- 
Lennans, and  that  such  knowledge  was  suffi- 
cient to  have  started  Sargent,  who  is  a  law- 
yer, and,  as  such,  was  acting  for  the  Mc- 
Lennans in  the  transactions  concerned  here, 
on  an  investigation  of  the  corporate  transac- 
tions of  the  defendant  corporation  to  ascer- 
tain whether  the  corporation  was  In  a  posi- 
tion legally  to  buy  the  McLennan  property 
and  to  secure  the  payment  of  the  purchase 
price — an  Investigation  which.  It  is  argued, 
must  necessarily  have  disclosed  to  Sargent 
and  the  Mcliennans  the  plaintiff's  claim. 
The  proposition  Is  rather  far-fetched.  The 
transactions  of  a  corporation  resulting  in  the 


creation  of  debts  beyond  Its  subscribed  capi- 
tal stock  are  as  much  within  its  corporate 
powers  and  as  binding  upon  It  as  transac- 
tions creating  an  indebtedness  within  Its 
subscribed  capital  stock;  in  other  words, 
transactions  whereby  a  oorporation  creates 
debts  in  excess  of  the  amount  of  its  subscrib- 
ed capital  stock  are,  for  that  reason,  neither 
void  nor  voidable.  They  are  within  the  pow- 
ers of  a  corporation;  the  provision  of  section 
309  of  the  Civil  Code  referred  to  being  mere- 
ly designed  to  "provide  a  remedy  in  favor  of 
the  corporation  and  its  creditors  against 
those  members  of  the  board  of  directors  by 
whose  improvident  or  fraudulent  exercise  of 
the  powers  of  a  corporation  debts  are  creat- 
ed disproportionately  to  the  subscribed  capi- 
tal stock,  and  beyond  the  ability  of  the  cor- 
poration to  pay."  UnderhlU  t.  Santa  Bar- 
bara T^and,  Building  &  Imp.  Ca,  93  Cal.  800, 
310,  28  Pac.  1M9.  Therefore,  conceding  that 
the  defendants  other  than  the  oorporation 
were  cognizant  of  the  circumstance  that  the 
purchase  by  the  latter  of  the  McLennan 
property  upon  time  payments  would  have  the 
effect  of  creating  debts  in  excess  of  its  sub- 
scribed capital  stock,  there  was  nothing  in 
that  fact  alone  which  would  be  sufficient  to 
put  the  said  defendants  upon  Inquiry  as  to 
the  validity  of  the  corporation's  title  to  the 
property  described  In  the  complaint  The 
circumstance,  if  known  to  them,  could,  at  the 
most,  have  generated  in  the  minds  of  the 
said  defendants  only  a  remote  suspicion  that 
something  might  be  Irregular  in  the  corpora- 
tion's transactions;  but  it  even  could  hardly 
have  bad  that  effect  upon  the  defendants, 
since  the  corporation  tendered  to  the  Mc- 
Lennans security  in  the  nature  of  a  lien 
upon  real  property,  the  legal  title  to  which 
was  in  the  corporation,  and  which,  upon  its 
face,  stood  free  from  the  embarrassment  of 
any  lien  or  equity. 

Thus  we  have  considered  all  the  testimony 
presented  by  the  plaintiff  in  support  of  the 
only  theory  upon  which  she  could  hope  to 
prevail  in  this  case,  to  wit,  that  the  defend- 
ants Sargent  and  Anna  E.  McLennan  took 
the  land  sold  by  the  plaintiff  as  security  for 
the  debt  of  the  corporation  to  the  said  Mc- 
Lennan with  notice  of  the  rights  of  the 
plaintiff  as  to  said  property. 

The  defendant  Sargent  testified  in  behalf 
of  the  defense,  but  It  Is  unnecessary  to  enter 
into  a  detailed  review  here  of  his  testimony; 
for  it  is  sufficient  to  say  that  the  effect  of 
his  testimony  was  that  neither  he  nor  Mrs. 
McLennan,  at  any  time  prior  to  their  trans- 
actions with  the  corporation,  had  notice 
or  knowledge  of  any  fact  or  Information 
which  would  even  remotely  suggest  an  in- 
quiry by  them  as  to  any  lien  or  equity  the 
plaintiff  had  on  or  in  the  property  in  ques- 
tion. 

[6]  But,  as  declared,  the  bniden  rested  up- 
on the  plaintiff  to  sustain  the  theory  of  her 
case,  and,  as  we  think  we  have  ^own.  her  i 
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proofs  upon  the  qnestion  ct  notice  tall  far 
short  of  establishing  that  fact  Evea  If  It 
could  Justly  be  said  of  the  teetlmony  pre- 
sented by  her  that  It  was  sufiSdent  to  create 
a  suspicion  that  the  land  In  question  was 
embarrassed  by  some  pre-existing  equity, 
still  this  would  not  be  enough  to  establish 
the  fact  of  notice,  or,  what  amounts  to  the 
same  thing,  sufScient  to  put  a  subsequent 
purchaser,  mortgagee,  or  trustee  4ipon  in- 
quiry as  to  the  prior  right.  As  was  said  by 
Lord  Hardwlcke  in  Hine  y.  Dood,  2  Atk.  R. 
276,  and  approved  by  Judge  Story,  in  Flagg 
V.  Mann  et  aL,  2  Sumn.  551,  Fed.  Gas.  No. 
4,847: 

"There  ought  to  be  clear,  undoubted  notice, 
and  suspicion  of  notice,  though  a  strong  suspi- 
cion, is  not  sufScient  to  justify  the  court  in 
breaking  in  upon  the  legal  rights  of  the  pur- 
chaser.'' 

And: 

"A  purchaser  is  not  t>ound  to  take  heed  of 
▼ague  rumors,  hearsay  statements,  and  the  like." 

See  2  Pomeroy's  Eq.  Juris.  f§  597,  602; 
Jackson  v.  Given,  8  Johns.  (N.  Y.)  137,  140, 
5  Am.  Dec  328;  Miller  v.  Fraley,  23  Ark. 
735 ;  Foust  v.  Moorman,  2  Ind.  17 ;  Evans  v. 
David,  98  Mo.  405,  11  S.  W.  975;  Crossen  v. 
Oliver,  87  Or.  514,  61  Pac.  885 ;  Green  v.  Mor- 
gan (N.  J.)  21  Atl.  857 ;  Huff  t.  Sweetser,  8 
Cal.  App.  689,  97  Pac.  705 ;  Vassault  v.  Aua- 
t]n,  36  Cal.  691.  698;  Tark«  v.  Bingham.  123 
CaL  163,  166.  56  Pac.  768;  Prouty  v.  Devln, 
118  Cal.  256,  261.  50  Pac.  380;  Wllkerson  y. 
Tborp.  128  Cal.  222,  224,  60  Pac.  679;  Rogers 
V.  WUey.  14  111.  65,  66  Am.  Dec.  491. 

The  judgment  and  the  order  are  affirmed. 

We  concur:  CHIPMAN,  P.  J.;  ELLISON, 
Judge,  pro  tem. 


MOREING  et  al.  v.  SHIELDS  et  aL 
(Civ.  1403.) 
(District  Court  of  Appeal.  Third  District,  Cali- 
fornia.   Oct.  5,  1916.) 

1.  Drains  «=»18  —  Keclamatiok  Distbiot  — 
Bonds— Statute — "Issued." 

Pol.  Code.  I  3456,  as  amended  bv  St  1911, 
p.  642,  directs  that  assessmeats  levied  to  pay 
for  reclamation  work  must  be  collected  and 
paid  into  the  county  treasury,  and  placed  by  the 
treasurer  to  the  credit  of  the  reclamation  dis- 
trict, and  paid  out  for  the  work  upon  the  war- 
rant of  the  trustees,  or,  if  bonds  of  the  district 
have  been  issued  upon  the  assessment,  the  treas- 
urer shall  set  it  apart  as  a  separate  fund  to  pay 
the  principal  and  interest  of  such  bonds.  Com- 
missioners to  levy  a  reclamation  assessment 
were  appointed,  and  three  months  later,  before 
their  report,  the  trustees  of  the  reclamation  dis- 
trict ordered  a  bond  election.  The  election  re- 
sulted in  favor  of  the  bonds,  and  12  days  later 
the  commissioners  of  assessment  reported,  show- 
ing the  levy  of  an  assessment  in  the  sum  of  the 
proposed  bond  Issue.  The  contractors  for  the 
work  sought  mandamus  to  omnpel  the  trustees 
of  the  reclamation  district  to  call  in  enough  of 
the  assessment  to  pay  warrants  own^  by  the 
petitioners,  contending  that  it  was  the  legal 
duty  of  the  trustees  to  proceed  to  such  collec- 
tion. The  trustees  contended  that  bonds  had 
been  issued,  because  they  had  been  executed  and 
placed  in  the  hands  of  the  treasurer,  so  that  the 


only  proper  use  of  funds  eoHeeted  by  calling  in 
the  assessment  would  be  to  pay  the  bonds,  not 
petitioners'  warrants.  Betd.  that  petitioners' 
contention  was  valid,  and  that  of  the  trustees 
invalid,  as  bonds  had  not  been  "issued,"  since 
the  word  as  used  in  the  statute  applying  to 
reclamation  bonds  signifies  delivery  into  the 
hands  of  a  purchaser. 

[Ed.  Note. — For  other  cases,  see  Drains,  Cent 
Dig.  §§  11,  13;    Dec.  Dig.  <S=)18. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Issue.] 

2.  Mandaitos  <S=>72— Discretion  or  Tbibu- 

NAL. 

The  writ  of  mandate  cannot  issue  to  con- 
trol or  interfere  with  the  exercise  of  a  legal 
discretion  committed  to  an  inferior  tribunal. 

[Ed.  Note. — EV>r  other  cases,  see  Mandamus, 
Cent  Dig.  {  134;    Dec.  Dig.  <&=>72.] 

3.  MANDAinjs  «=»97— PROPBiEmr  of  RmxDT 

—  pebrobmancb  of  contbaot  by  pvbuo 
Officer— Statute. 

Under  PoL  Code,  S  3466,  as  amended  by 
St  1911,  p.  645,  providing  that  all  unpaid  recla- 
mation assessments  shall  be  collected  and  paid 
as  ^e  board  of  trustees  of  the  district  may 
direct  in  its  discretion,  provided  that  they  must 
on  the  1st  day  of  January  of  each  year  order  the 
collection  of  a  sufficient  amount  of  an  assess- 
ment to  pay  ail  warrants  that  have  been  issued 
and  outstanding  for  a  period  of  two  years  or 
more,  where  the  trustees  of  a  reclamation  dis- 
trict agreed  vrith  contractors  for  the  work  that 
warrants  issued  in  payment  should  be  paid  in 
cash  before  the  1st  of  May,  1915,  such  contract 
of  the  trustees  constituted  an  exercise  of  their 
only  discretion  regarding  the  payment  under 
the  statute,  i.  e.,  to  determine  when  it  should 
be  made  within  two  years,  and  mandamus  would 
issue  to  compel  the  collection  of  enough  of  a 
reclamation  assessment  to  meet  the  warrants 
held  by  the  contractors,  since,  where  the  statute, 
as  it  did,  required  the  trustees  to  call  in  the 
assessment,  leaving  to  their  discretion  only  the 
determination  of  a  particular  date  within  a  cer- 
tain period,  their  agreement  fixing  a  definite 
time  for  such  collection  did  not  exceed  their  au- 
thority, while  rights  under  a  contract  made  with 
public  officers  under  statutory  authority  may  be 
enforced  by  mandamus,  in  the  absence  c^  ade- 
quate legal  remedy. 

[Bid.  Note. — For  other  cases,  see  Mandamus, 
Cent  Dig.  {  203;    Dec.  Dig.  «s>97.] 

4.  Mandajcus  «=»97— PBOPRiarr  of  Rekedt 

—  Pkbforuanob  ov  Oontbaot  bt  Pubuo 
Officer. 

The  case  was  not  altered,  although  the 
contractors  for  the  work  knew,  at  the  time  of 
tbe  agreement  that  their  warrants  should  be 
paid  May  1,  1915,  that  a  i^edal  election  would 
be  held  in  the  district  to  submit  the  question 
whether  or  not  bonds  should  be  issued  to  pay 
for  the  work,  such  an  election  under  statute 
making  necessary  the  application  of  the  recla- 
mation assessment  to  the  payment  of  the  bond 
issue,  since,  as  there  was  no  agreement  that  the 
contractors  for  the  work  would  look  to  the  fund 
realized  from  the  sale  of  the  bonds  for  their 
compensation,  the  trustees  were  not  relieved  of 
their  doty  to  call  in  the  assessment  to  enaUe 
them  to  fulfill  their  contract 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  f  208;    Dec  Dig.  <8=»97.] 

5.  MANDAirtTS  «=»14— DSKAIfD  FOB  Pebfobk- 

ANCE  OF  Ofucial  Duty— Nbceswtt. 

Where  trustees  of  a  redamation  district 
based  their  refusal  to  call  in  an  assesment  to 
pay  warrants  fOr  work  done  on  the  ground  that 
they  were  forbidden  by  law  so  to  do  after  bonds 
to  pay  the  cost  had  been  executed  and  placed 
in  the  hands  of  the  county  treasarer,  the  hold- 
ers of  the  warrants  were  not  required  to  make 
demand  upon  the  trustees  to  call  In  the 
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ment  as  a  condition  precedent  to  maintaining 
mandamns  to  force  them  to  do  so,  since,  where 
it  appears  that  a  demand  would  nave  been  re- 
fased,  it  is  nnimportant  whether  it  was  made. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  S8  44-46;   Dec.  Dig.  <S=»14.] 

Application  for  mandamus  by  Lewis  More- 
tng  and  James  Fitzpatrick  against  Robert 
E.  Shields  and  others,  trustees  of  Reclama- 
tion District  No.  1001,  and  the  district  Writ 
to  issue. 

Downey,  Pnllen  &  Downey  and  A.  M.  Sey- 
monr,  all  of  Sacramento,  for  petitioners.  A. 
O.  Mcljanghlln,  of  Taba  Ctty,  for  respond- 
ent& 

BURNXTTT,  J.  The  application  Is  for  man- 
damus to  require  tbe  trustees  of  said  recla- 
matl<Mi  district  to  call  in  sufficient  of  an  as- 
aessment  now  levied  to  pay  warrants  owned 
by  petitioners,  aggregating  $175,226.98.  Said 
reclamation  district  was  organized  In  1911 
by  act  of  the  Legislature.  Stats,  of  1911,  p. 
831.  On  April  30  and  May  21,  1914,  respec- 
tively, contracts  were  entered  Into  between 
the  district,  through  Its  trustees,  and  peti- 
tioners, for  the  construction  of  levees  and 
other  reclamation  work  in  the  district  War- 
rants were  to  be  issued  from  time  to  time 
as  the  work  progressed,  but  it  was  expressly 
stipulated  In  the  contract  that: 

"The  warrants  of  said  reclamation  district 
No.  1001,  issued  to  the  contractors  in  payment 
for  the  work  done  by  them  under  this  agree- 
ment as  aforesaid,  shall  be  regularly  registered 
by  tbe  connty  treasurer  of  Sutter  county,  Cal. ; 
bnt  said  warrants  shall  not,  nor  shall  any  of 
them,  be  payable,  except  at  the  option  of  the 

8 arty  of  tne  first  part,  prior  to  the  Ist  day  of 
(ay,  1915,  on  or  before  which  date  the  party 
of  the  first  part  hereby  agrees  to  pay  said  war- 
rants in  cash." 

Petitioners  completed  their  work  before 
November  30,  1914,  to  the  entire  satisfaction 
of  the  district  and  in  foil  compliance  with 
their  contracts.  Warrants  were  issued  from 
time  to  time,  and  were  approved  by  the 
board  of  supervisors  and  registered  by  the 
county  treasurer.  Tbe  balance  of  these  re- 
maining unpaid  is  as  before  stated.  On  Sep- 
tember 26,  1914,  the  trustees  filed  with  the 
board  of  supervisors  of  Sutter  county,  in  ac- 
cordance with  section  3455,  PoUtic^l  Code, 
a  report  and  statement  of  reclamation  work 
already  done.  Including  that  done  by  peti- 
tioners, and  reporting  that  it  would  be  nec- 
essary to  levy  an  assessment  of  $500,000  to 
pay  for  said  work,  and  praying  for  the  ap- 
pointment of  commissioners  to  levy  said  as- 
sessment. Accordingly,  on  October  5,  1914, 
commissioners  were  appointed  by  said  board 
of  supervisors.  Three  months  later,  on  Jan- 
aary  6,  1016,  and  before  said  commissioners 
bad  made  their  report  the  said  trustees  or- 
dered a  special  bond  election  under  section 
3480  of  the  Political  Code  to  determine 
whether  bonds  at  the  district  should  be  Is- 
sued In  tbe  som  of  $500,000.    On  January  30. 


1915,  the  election  was  held  and  resulted  in 
favor  of  the  bonds.  Twelve  days  later,  on 
February  11,  1916,  the  commissioners  of  as- 
sessment made  their  report,  showing  the  levy 
of  an  assessment  in  tbe  sum  of  $500,000.  It 
is  not  disputed  that  the  legal  steps  required 
to  make  tbe  assessment  valid  and  binding 
were  taken.  During  the  30  days  that  the  as- 
sessment list  remained  In  the  office  of  tbe 
county  treasurer,  $11,000  was  voluntarily 
paid  in  by  certain  landowners,  under  section 
3465,  PollUcal  Code;  but  tbis  has  been  dis- 
bursed on  other  warrants  of  tbe  district. 
Since  said  election  steps  have  been  taken  to 
issue  the  bonds,  and  they  have  been  executed 
and  delivered,  together  with  the  assessment 
lists,  to  the  county  treasurer  of  Sutter  coun- 
ty. Said  bonds  are  dated  April  1,  1916,  but 
none  of  them  has  been  sold. 

[1]  It  Is  the  contention  of  petitioners  that 
by  virtue  of  the  following  quoted  provisions 
of  the  PollUcal  Code,  as  amended  by  St  1911, 
p.  642,  It  was  and  is  tbe  legal  duty  of  the 
trustees  to  proceed  to  the  collection  of  said 
assessments.     Section  8456  directs  that: 

"The  same  must  be  collected  and  paid  into 
the  county  treasury  as  hereinafter  provided, 
and  be  placed  by  the  treasurer  to  the  credit 
of  the  district  and  i>aid  out  for  the  works  of 
reclamation  upon  the  warrants  of  the  trastees, 
approved  by  the  board  of  supervisors,  or,  if 
bonds  of  such  district  have  been  issued  upon 
said  assessment,  then  said  treasurer  shall  set 
*  *  *  same  apart  as  a  separate  fund  for  the 
purpose  of  paying  the  principal  and  interest  of 
such  bonds,  and  shall  not  pay  any  part  of  the 
moneys  received  from  such  assessment  for  any 
purpose  other  than  the  payment  of  the  principal 
and  interest  of  such  bonds." 

Section  3403  provides  that: 

After  the  filing  of  the  assessment  list  with  the 
treasurer,  the  charges  assessed  constitute  a  lien, 
and  "no  subse<)uent  act  or  conduct  of  the  trus- 
tees shall  invalidate  said  assessment  or  lien,  but 
such  trustees  may  be  compelled  by  mandate  or 
other  proper  proceeding  to  perform  their  duties 
as  required  by  law." 

Section  3466  provides  that: 

All  unpaid  assessments  "shall  be  collected  and 
paid  in  separate  installments,  of  such  amounts 
and  at  such  times,  respectively,  as  the  board 
from  time  to  time,  in  its  discretion,  may,  by  or- 
der entered  in  its  minutes,  direct:  •  •  • 
Provided  *  *  *  that  the  trustees  must  <m 
the  1st  day  of  January  of  ea<di  year,  except 
when  bonds  shall  have  been  issued  on  the  assess- 
mentj  order  the  collection  of  a  sufficient  amount 
of  said  assessment  to  pay  all  warrants  that  have 
been  issued  and  outstanding  for  a  period  of 
two  yeaVs  or  more,  together  with  the  interest 
on  such  warrants." 

From  the  foregoing  It  Is  plain  that  a  vital 
question  Involved  herein  Is  whether  bonds 
have  been  issued.  If  the  bonds  have  been  is- 
sued, the  assessments  must  be  collected  and 
applied  to  such  obligations.  This  Is  the  only 
means  provided  by  tbe  statute  for  the  pay- 
ment of  the  bonds.  The  method  is  simple. 
The  bonds  are  retired  by  the  payment  of  the 
money  collected  from  tbe  assessments,  and 
the  expenses  of  the  reclamation  are  discharg- 
ed by  tbe  proceeds  from  the  sale  of  the 
bMtda    If  tbe  bonds  have  not  been  Issued, 
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however,  the  costs  of  the  work  must  be  met  i 
directly  by  the  payment  of  the  assessments 
nnd  It  Is  the  duty  of  the  trustees  to  call  In 
the  assessments  for  siald  pnrpose. 

It  Is  the  contention  of  respondents  that 
bonds  have  been  Issued  herein  for  the  reas<m 
that  they  have  been  executed  and  placed  In 
the  hands  of  the  treasurer.  We  are  satisfied 
that  this  is  a  mistaken  view  of  the  signifi- 
cance of  the  term.  It  cannot  be  said  tliat 
the  bonds  have  been  Issued  until  they  have 
been  sold  and  placed  In  the  hands  of  third 
parties,  so  as  to  create  an  obligation  against 
the  district.  The  term  "issue"  as  applied  to 
bonds  has  l)een  construed  in  many  decisions 
which  are  collated  by  petitioners  from  which 
we  make  a  few  quotations.  In  Sechrist  v. 
Rialto  Irrigation  IMstrlct,  129  Cal.  640,  62 
Pac.  261,  the  question  was  whether  certain 
irrigation  district  lx>nds  were  barred  by  the 
statute  of  limitations,  and  the  court,  tlirough 
(Commissioner  Chlpman,  declared: 

"But  It  fannot  be  maintained  that  the  bonds 
wer«  issued  la  the  sense  of  the  statute  until 
they  were  delivered  for  a  valuable  considera- 
tion. It  was  said  in  Brownell  v.  Greenwich, 
114  N.  Y.  678  [22  N.  B.  24,  4  L.  B.  A.  685], 
speaking  of  certain  bonds  in  litigation:  'They 
bear  the  date  of  March  25,  1871,  and  are  pre- 
sumed to  have  been  executed  at  that  time;  but 
executing  Is  not  issuing,  for  they  may  be  fully 
executed  but  never  issued.  •  ♦  •  The  bonds 
bad  no  legal  inception,  and  could  not  become 
valid  obligations,  aside  from  an.v  other  question, 
until  actually  delivered  for  a  valuable  consid- 
eration. Under  the  circumstances,  we  think 
that  the  delivery  of  the  bonds  to  the  plaintiff 
determines  the  date  when  bis  bonds  were  is- 
sued.' " 

In  Coming  ▼.  Board  of  Oommlssloners,  102 
Fed.  67,  42  O.  O.  A.  154,  we  find  the  follow- 
ing: 

"It  [referring  to  the  word  "issued"]  is  a  oom- 
mon,-pIam  word,  whose  usual  significance  is  well 
known  to  persons  of  ordinary  intelligence.  In 
the  absence  of  other  definition  in  the  statutes  of 
Kansas,  the  preBumption  is  strong  that  the  Leg- 
islature used  it,  and  intended  to  use  it,  in  its  ac- 
customed sense.  It  was  used  in  laws  relative  to 
the  sending  forth  of  municipal  bonds ;  laws  up- 
on which  the  officers  of  the  state,  of  the  counties, 
of  townships,  and  of  school  districts  and  the 
purchasers  of  the  bonds  of  these  quasi  munici- 
pal bodies  must  rely,  and  which  diey  must  in- 
terpret. These  ofiBcers  and  purchasers  have  in- 
terpreted and  acted  upon  these  laws  without  no- 
tice from  the  Legislature  that  they  intended 
that  this  word  should  have  any  strange,  broad, 
and  unusual  meaning  in  these  statutes.  In  this 
state  of  the  case  no  definition  will  be  found  so 
safe,  so  just,  or  so  equitable  as  the  ordinary 
meaning  of  the  word — the  meaning  which  the 
word  at  once  conveys  to  the  ordinary  apprehen- 
sion— and  that  is  to  'emit,*  to  'send  forth.' " 

In  City  of  Austin  v.  Valle  (Tex.  Civ.  App.) 
71  S.  W.  414,  it  is  said  that,  as  used  in  a 
city  charter  providing  that  when  bonds  were 
"issued"  a  fund  be  provided  to  pay  the  in- 
terest and  for  a  sinking  fund,  the  word  "is- 
sued" referred  to  the  time  of  the  sale  of  the 
bonds,  or  when  they  passed  into  the  hands 
of  some  one  who  claimed  them  as  a  debt 
against  the  city. 

A  large  number  of  other  cases  is  cited  to 
the  same  effect,  but,  indeed,  it  is  plain  enough 


from  the  context  that  the  word  "Tssued"  sig- 
nifies the  delivery  into  the  hands  of  a  pur- 
chaser. The  unreasonableness  of  reqwnd- 
ents'  position  in  this  respect  Is  aptly  shown 
by  petitioners  in  the  quotation  of  the  vari- 
ous provisions  of  the  statute,  substituting 
for  "issued"  the  word  "executed,"  as  denot- 
ing "prepared,  dated,  and  signed."  It  Is  thus 
made  clear,  we  think,  that  the  whole  statute 
contemplates  that,  when  the  bonds  have  been 
"issued,"  an  obligation  has  been  incurred, 
and  the  necessity  has  arisen  for  the  crea- 
tion of  a  fund  to  meet  that  obligation.  This 
situation  manifestly  does  not  appear  un- 
til the  bonds  have  been  sold. 

We  conclude  that  a  case  is  therefore  pre- 
sented wherein  the  assessments  must  t>e  call- 
ed in  to  pay  the  outstanding  warrants  of  the 
district 

[2,  3]  But  at  this  point  there  is  a  sharp 
difference  of  opinion  between  the  parties. 
The  statute  provides,  as  we  have  seen,  that 
the  assessment  must  be  paid  in  installments 
in  such  amounts  and  at  such  times  as  the 
board  in  their  diaoreUon  may  determine. 
And  such  discretion  seems  to  be  limited  on- 
ly by  the  consideration  that  a  debt  has  ex- 
isted for  two  years.  Admittedly,  also,  the 
writ  of  mandate  cannot  be  invoked  to  con- 
trol or  interfere  with  the  exercise  of  legal 
discretion  committed  to  an  inferior  tribunaL 
As  to  this,  the  position  of  petitioners  is: 

"Th«  statute  imposes  no  discretion  as  to 
whether  a  call  shall  be  made  or  not.  At  most, 
it  confers  discretion  as  to  wkm  it  shall  be  made. 
This  discretion  is  vested  solely  in  the  trustees 
and  is  to  be  exercised  by  tliem  alone.  They  may 
exercise  it  when  they  please,  and  they  did  exer- 
cise it,  inferentialiy  at  least,  when  they  repre 
sented  to  petitioners  that  sufficient  money  would 
be  on  band  to  liquidate  the  warrants  May  1, 
1915,"  and  "by  their  representations  to  petition- 
ers and  dealings  with  them  and  their  disregard 
of  the  objects  and  purposes  of  the  statutes  they 
have  abused  the  discretion  reposed  in  tbem  by 
law  and  mandamus  will  issue  to  correct  it." 

The  basis  of  the  contention  of  petttioners 
lies  in  the  fact  that  the  trustees  promised  to 
pay  in  cash  on  or  before  May  1,  1915,  and 
that  the  work  was  done  in  reliance  upon  this 
promise.  It  Is  the  claim  of  respondents 
that: 

"The  only  construction  that  can  be  put  upon 
the  agreement  to  pay  said  warrants  in  cash  on 
the  Ist  Say  of  May,  1915,  is  that  a  credit  was 
given  to  the  reclamation  district  extending  from 
the  date  of  the  warrant  so  issued  to  petitionen 
to  the  1st  day  of  May,  1916,  on  which  date  the 
said  warants  were  payable;  that  is,  that  the 
warrants  so  issued  by  the  district  were  not  pay- 
able until  the  1st  day  of  May,  1916,  except  at 
the  option  of  the  district,  and  that  on  that  date 
they  stood  in  the  same  daos  as  the  ordinary  war- 
rant of  the  district  and  were  payable  as  such 
ordinary  warrants  ape  payable.  To  put  any 
other  construction  upon  the  contracts  would  ren- 
der them  void  in  this  regard  as  in  excess  of  the 
authoritr  of  the  board  of  trustees  of  the  dis- 
trict" 

It  is  claimed  that  there  is  Involved  the 
principle  enunciated  in  Dillon  on  Municipal 
Corporations  (6th  Ed.)   {  777,  as  foUows: 

"It  is  a  general  and  fundamental  principle  of 
law  that  aU  persons  oontractiiic  wttb-A  miuuci- 
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pal  corporation  miut  at  their  peril  inqnire  into 
the  statutory  powers  of  the  corporation  or  of  its 
officers  to  mase  the  contracts ;  and  a  contract 
beyond  the  scope  of  the  corporate  power  granted 
or  conferred  by  the  Iiegislature,  expressly  or  by 
fair  implication,  is  void  although  it  be  under  the 
seal  of  the  corporation.  This  principle  is  more 
strictly  applied,  and  properly  so,  than  in  the  law 
of  private  corporations.  So,  also,  those  dealing 
with  the  agent  of  a  municipal  corporation  are 
likewise  bound  to  ascertain  the  natnre  and  ex- 
tent of  his  authority.  This  is  certainly  so  in  all 
cases  where  the  authority  is  si>ecial  and  of  rec- 
ord or  conferred  by  statute.  The  fact  that  in 
such  a  case  the  agent  made  false  representations 
in  relation  to  his  authority  and  what  he  had  al- 
ready done  will  not  aid  those  who  trusted  to 
such  representations  to  establish  a  liability  on 
the  part  of  the  corporate  principal." 

The  question  Urns  presented  is  not  with- 
out difficulty.  If  no  other  Interest  was  in- 
volved than  that  of  the  trustees  and  peti- 
tioners, plainly  the  equitable  principle  of  es- 
toppel would  preclude  the  trustees  from 
ui^ng  such  claim.  But  they  are,  of  course, 
acting  in  a  representative  capacity  for  the 
district — a  quasi  municipal  corporation — and 
the  Interests  of  all  tbe  landowners  therein 
are  Involved  In  the  collection  of  tbe  assess- 
ments. These  latter  have  a  right  to  demand 
tliat  the  law  be  strictly  complied  with  in  the 
enforcement  of  the  claims  of  the  contractors. 

The  contract  Itself  is  vrithout  any  tmcer- 
tainty.  The  express  agreement  Is  to  pay  In 
cash  on  or  before  tbe  1st  day  of  May,  1916w 
It  tbe  trustees  failed  or  neglected  until  tbe 
expiration  of  that  date  to  pay  said  claim  in 
cash,  provided,  of  course,  the  terms  of  tbe 
c(Hitract  and  ttie  provisions  of  the  law  had 
been  observed  by  tbe  contractors,  then  tbe 
trustees  would  be  clearly  in  default.  But, 
manifestly,  payment  could  not  be  made  in 
cash  unless  it  were  available  and  on  hand. 
And  the  method  provided  for  securing  said 
money  is,  as  seen,  tbe  calling  in  of  the  ap- 
propriate amount  of  said  assessment.  The 
contract  undoubtedly  implied,  then,  tliat  tbe 
trustees  would  do  whatever  was  necessary 
to  secure  said  money — ^In  other  words,  that 
they  would  exercise  their  discretion  In  said 
matter  on  or  before  said  date. 

The  only  debatable  question,  therefore, 
would  seem  to  be  whether  said  trustees  had 
authority  to  bind  themselves  to  collect  the 
money  at  a  particular  time.  It  is  not  dis- 
puted tliat  tbe  1st  day  of  May  was  within 
the  period  during  which  the  trustees  were 
expressly  authorized  to  call  in  the  assess- 
ments if  bonds  were  not  "issued";  and  we 
can  perceive  no  valid  reason  why,  for  the 
advantage  of  the  district,  they  might  not 
agree  to  exercise  their  discretion  on  or  be- 
fore a  particular  date  within  said  period. 
If  tbe  question  were  whether  they  should 
call  In  the  assessment  at  all,  an  entirely  dif- 
ferent situation  would  be  presented,  as  in 
«nch  case  they  could  not  forestall  the  exer^ 
else  of  their  discretion.  But  where  the  law, 
as  it  does  bere,  requires  of  them  to  call  in 
tbe  assessment,  but  leaves  to  their  discretion 
only  tbe  determination  of  the  particular  date 
within  a  certain  period,  we  think  no  excess 


of  authority  or  violation  of  any  legal  princi- 
ple is  shown  by  an  agreement  making  more 
certain  tbe  time  for  said  collection. 

There  was.  Of  course,  also,  a  sufficient  con- 
sideration for  tbe  agreement  thus  to  exer- 
cise th^r  discretion.  No  doubt  this  circum- 
stance would .  weigh  significantly  with  the 
contractors  in  their  determination  of  the 
price  of  the  work.  Hie  contract  here  was 
for  over  $200,000  worth  of  work,  and  the  over- 
head charges  for  this  gigantic  undertaking 
could  and  would  be  more  readily  borne  if  a 
definite  time  were  fixed  for  the  payment  of 
the  warrants,  and  it  is  reasonable  to  assume 
that  a  lower  price  could  thus  be  obtained. 

As  the  case  Is  thus  far  presented  we  tbink 
tbe  writ  of  mandate  Is  the  proper  remedy. 
The  rule  Is  properly  stated,  we  think.  In 
Board  of  Trusteen  v.  State,  17  Ind.  161,  93 
N.  E.  850,  as  follows: 

"  The  use  of  mandamus  is  limited  to  the  en- 
forcement of  rights  and  duties  imposed  by  law, 
and  if  the  right  or  duty  rests  wholly  upon  con- 
tract the  writ  will  not  issue.  •  •  •  But  a 
contract  may  create  a  relation  upon  which  the 
law  will  impose  rights  and  duties  enforceable  by 
mandamus.  •  •  *  Rights  under  a  contract 
made  with  public  officers  under  statutory  author- 
ity may  be  enforced  by  mandamus  in  the  absence 
of  an  adequate  legal  remedy.'  The  decisions  in 
this  and  other  states  are  almost  wholly  without 
exception  that,  if  a  contractual  right  is  so  in- 
separably bound  with  an  imperative  duty  laid 
upon  public  officials  by  law  as  to  require  the  per- 
formance of  tbe  duty  of  the  officer  to  further  se- 
cure such  right,  mandamus  may  be  invoked  to 
coerce  such  official  action." 

The  following  cases  may  also  be  consulted: 
Worthlngton  v.  Breed,  142  C5al.  102,  75  Pac. 
675 ;  State  v.  Drainage  Ck)m'rs,  46  Wash.  474, 
90  Pac.  660;  State  v.  Bates,  235  Mo.  262,  138 
S.  W.  482;  Smalley  v.  Tates,  36  Kan.  519,  13 
Pac,  845;  State  v.  Traction  Co.,  73  N.  J. 
Law,  227,  63  AtL  84;  Harelson  v.  Irr.  Dist., 
20  Cal.  App.  324, 128  Pac.  1010. 

We  think,  therefore,  tliat  tbe  demurrer  to 
the  petition  here  should  be  overruled;  and  It 
Is  so  ordered. 

[4]  Respondents  also  filed  an  answer  to 
said  petition  In  wtaicb  it  is  set  out  that: 

At  the  time  of  the  execution  of  said  contracts 
"petitioners  well  knew  and  understood  that  a 
special  election  would  be  held  in  said  reclama- 
tion district,  at  which  election  would  lie  submit- 
ted to  the  landowners  of  the  district  tbe  question 
of  whether  or  not  bonds  of  the  district  should  be 
issued  in  an  amount  to  be  specified  in  tbe  order 
for  the  election  and  in  an  amount  at  least  suffi- 
cient to  pay  the  estimated  cost  of  completing 
the  reclamation  works  of  the  district,  including 
the  warrants  to  be  issued  to  petitioners  under 
said  contracts ;  and  in  tbe  event  that  bonds  car- 
ried at  said  election  such  bonds  should  be  issued 
and  sold  and  the  warrant  issued  to  petitioners 
under  said  contracts  were  to  be  paid  out  of  the 
proceeds  of  such  sales.  That  at  the  time  said 
contracts  were  entered  into  it  was  tbe  judgment 
of  the  board  of  tmstees  of  said  reclamation  dis- 
trict that  bonds  of  the  district  would  be  voted, 
issued,  and  sold  on  or  before  the  Ist  day  of  May, 
1915,  and  for  that  reason  said  last-mentioned 
date  was  fixed  as  the  date  of  payment  of  the 
warrants  so  issued,  as  aforesaid,  to  petitioners." 

It  seems  clear  that  no  material  issue  Is 
presmted   by  the  foregoing  allegation.     It 
may  be  true  that  all  the  parties  expectediuul  ^ 
gitizedby^^OD5<lC 
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beUeved  that  a  bond  election  wonid  be  held, 
and  would  result  as  the  ereot  disclosed,  and 
would  produce  the  money  to  satisfy  the  dalm 
of  petitioners;  but,  since  there  was  no 
agreement  that  the  contractors  would  look  to 
such  fund  for  th^r  compensation,  the  tms- 
tees  are  not  relieved  of  their  duty  to  adopt 
the  other  method  to  enable  them  to  comply 
with  the  terms  of  their  contract. 

[6]  The  following  averment  is  also  found 
In  the  answer: 

"Answering  paragraph  15  of  said  petition,  said 
respondent  trustees  denr  that  the;  refused  any 
demand  made  by  petitioners ;  deny  that  any  de- 
mand was  made  by  petitioners  to  call  in  any 
portion  of  said  assessment." 

Ordinarily,  of  course,  a  demand  should  be 
made  upon  the  inferior  tribunal  for  the  per- 
formance of  the  duty  before  a  writ  of  man- 
date will  issue ;  but  the  circumstance  is  im- 
material here,  for  the  reason  that  respond- 
ents here  alleged: 

"That  said  trustees  are  forbidden  by  law  to 
call  in  said  assessment  of  $500,000,  or  any  por- 
tion thereof,  except  for  the  purpose  of  meeting 
the  principal  and  uterest  of  said  bonds." 

So  believing,  of  course,  they  would  refuse 
to  comply  with  a  demand  to  call  in  the  as- 
sessment for  any  other  purpose.  When  it 
appears  that  a  demand  would,  at  any  rate, 
have  been  refused,  it  is  unimportant  whether 
It  was  made.  Moore  r.  Superior  Ckwirt,  20 
Cal.  App.  299,  128  Pac.  946. 

If  there  were  any  probability  that  said 
bonds  could  be  sold  within  a  reasonable  time, 
such  opportunity  should  be  afforded  in  the 
Interest  of  the  property  owners.  But  there 
is  no  claim  by  respondents  that  any  such 
prospect  exists,  and  we  think  the  contractors 
should  not  be  required  -to  await  indefinitely 
a  ctiange  in  the  market.  If  respondents  had 
.alleged  in  their  answer  any  facts  shovinUig  a 
probability  of  an  early  sale,  we  would  be 
disposed  to  postpone  any  definite  action  as  to 
the  writ  Nothing  of  the  kind,  however,  ap- 
pears; the  nearest  approach  to  It  being 
found  in  the  denial  "that  it  is  imposslUe  to 
sell  reclamation  bonds  at  this  time."  This 
is  an  allusion  to  reclamation  bonds  gmieral- 
ly,  and  not  particularly  to  the  bonds  in  ques- 
tion. 

We  think  the  writ  should  issue;  and  it  is 
80  ordered. 

We  concur:  OHIPMAN,  P.  3.;  HAKT,  J. 


HUOHES  r.  MONOITR,  Judge.    (C9v.  1412.) 

(District  Court  of  Apeal,  Third  District,  Gali- 

fomia.    Oct.  1,  1916.    Behearing  Denied 

by  Supreme  Court  Nov.  29,  1916.) 

1.  CONTEltFT  ®=»21  —  DiVOBCK  e=>312  —  DlS- 
OBEDIKNCE  OF  MANDATE  OF  CoUBI^-StAT  OF 

Pbocbedinos — Appeal. 

Where,  in  a  divorce  suit,  the  attorney  for 
the  plaintiff  wife,  on  June  6th,  filed  notice  of 
intention  to  appeal  from  an  order  giving  tempo- 
rary custody  of  the  children  to  the  husband,  and. 


Srevloualy  to  the  filing  of  notice  of  appeal  on 
une  7th,  an  order  to  appear  and  show  cause 
in  habeas  oorpas  proceedings  on  behalf  of  the 
minor  children,  directed  to  the  wife,  had  been 
issued,  the  notice  of  intention  to  appeal  was  in- 
effectual to  stay  the  entire  proceedings,  aad  the 
act  of  plaintiff's  attorney  in  concealing  the  chil- 
dren so  that  the  wife  could  not  bring  them  before 
the  court  as  ordered  was  a  contempt;  since, 
as  the  habeas  corpus  proceeding  was  entirely 
independent  of  the  divorce  action,  and  all  orders 
made  therein,  the  order  to  show  cause  superseded 
all  previous  orders  as  to  the  custody  of  the  chil- 
dren. 

[Ed.  Note.— BTor  other  cases,  see  Contempt, 
Cent.  Dig.  §834,  68-66;  Dec.  Dig.  <8=21:  Di- 
vorce, Cent.  Dig.  {  806;  Dec.  Dig.  <S=>31Z] 

2.  Contempt  «s>54  —  Pbockeoings  fob  Ptnr* 
ISHHENT— Affidavh'— Statuix. 

Under  Code  Civ.  Proc.  §  1211,  providing 
that,  when  a  contempt  is  not  committed  in  the 
immediate  presence  of  the  court,  an  affidavit 
shall  be  presented  to  the  court  of  the  facts  con- 
stituting the  contempt,  in  contempt  proceedings 
against  an  attorney  for  a  party  to  a  divorce  suit 
for  having  aided  such  party  in  disobeying  the 
order  of  the  court  requiring  that  the  minor  chil- 
dren be  brought  before  it,  in  determining  the 
sufficiency  of  the  affidavit  cliarging  the  con- 
tempt, such  attorney's  admission  that  he  know- 
ingly and  willfuUy  violated  the  order  of  the 
court  could  not  be  considered,  since,  where  the 
contempt  is  committed  without  the  presence  of 
the  court,  the  affidavit  of  facts  must  show  on  its 
face  a  case  of  contempt  to  give  the  court  juris- 
diction. 

[Ed.  Note.— For  other  cases,  see  Contempt, 
Cent  Dig.  $f  143-149;  Dec.  Dig.  <Ss»54.] 

8.  CoNTiMPT  ®=354  —  Pboceedings  fob  Puh- 
ISHMENT— Affidavit— SuFFicntNCT. 

The  attorney  for  plaintiff  wife  in  a  divorce 
suit  concealed  the  minor  children  to  frustrate 
bringing  them  before  the  court  in  habeas  cor- 
pus proceedings.  The  affidavit  charging  such  at- 
torney with  contempt  stated  that  affiant  was 
told  that  the  attorney  had  advised  the  wife  not 
to  surroider  the  custody  of  the  children,  and  that 
affiant  saw  him  taice  them  from  the  ^e's  resi- 
dence in  an  automobile  before  the  hour  at  which 
the  court  had  ordered  them  to  be  delivered  to 
affiant,  and  that  he  kept  them  away  expressly  to 

Srevent  affiant  from  getting  them  at  the  time 
xed  by  the  court  and  to  violate  its  order.  Heid, 
that  audi  affidavit  was  sufficient  to  institute 
proceedings  to  punish  the  attorney  for  contempt, 
as  showing  on  its  face  a  case  of  contempt  au- 
thorizing the  court  to  act,  since  the  cliarges 
against  the  attorney  were  not  wholly  made  on 
information  and  belief,  while  such  as  were  so 
made  respecting  the  purpose  of  the  attorney  in 
concealing  the  children  had  some  foundation  is 
the  facts  alleged. 

[Ed.  Note. — For  other  cases,  see  Contempt, 
Cent  Dig.  H  143-149;  Dec.  Dig.  «=954.] 

4.  JTTDOKS      4s»47— DlSQTTAIjnOATIOR— STAT- 

XJ1K. 

Under  Code  Civ.  Proc.  8  170,  disqualifying 

a  judge  who  is  a  party  to  the  caose  from  sitting 
therein,  where  an  affidavit  of  a  third  person  was 
presented  to  the  judge  before  whom  habeas  cor- 
pus proceedings  to  secure  the  custody  of  minor 
children  awarded  to  the  mother  in  a  divorce  suit 
had  been  brought,  such  affidavit  showing  facta  in 
regard  to  the  conduct  of  the  wife's  attorney  in 
concealing  the  children  whi(^  the  judge  consid- 
ered contemptnouB  conduct  toward  the  oonit, 
such  judge  was  within  his  province  in  acting  up- 
on the  affidavit  and  hearing  and  determining  the 
Question  of  the  attorney's  contempt  and  was  not 
isqualified  from  sitting  on  the  ground  that  he 
was  a  party  to  the  proceeding,  since,  under  sec- 
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tlon  1211,  tegnlattng  the  matter,  it   was  his 
duty  to  act  on  the  amdavit 

[Bd.  Note. — For  other  casei,  see  Jodges,  Cent. 
Dig.  a  214-219,  222,  223;  Dec.  Dig.  «=»47.] 

Application  for  writ  of  review  by  L.  H. 
Hughes  against  J.  O.  Moncur,  Jndge  of  the 
Superior  Court  of  Plumas  County.  Writ  de- 
nied. 

li.  H.  Hughes  and  H.  B.  Wolfe,  both  of 
Qulncy,  for  petttlcmer.  J.  O.  Moncur,  of 
Qulncy,  pro  ae. 


CHIPMAN,  P.  J.  This  Is  an  appUcatton 
for  a  writ  of  review  to  Inquire  into  the  le- 
gality of  a  certain  order  by  respondent  ad- 
judging petitioner  guilty  of  contempt  and  by 
way  of  punishment  Imposing  a  fine  in  the 
sum  of  $100,  and,  In  default  of  payment,  to 
be  Imprisoned  in  the  county  Jail  until  said 
fine  is  paid,  not  to  exceed  one  day  for  each 
$20  of  said  fine.  The  alleged  contempt,  as 
appears  from  the  petition  and  return  there- 
to, grew  out  of  an  action  for  divorce  In 
which  a  final  decree  in  favor  of  plaintiff, 
Xhnma  D.  Cllse,  against  Don  M.  Clise,  was 
entered,  on  November  2,  1914,  and  giving  the 
custody  of  the  two  minor  children  to  the 
plaintiff,  Mrs.  Clise.  Subsequently  she  be- 
came Emma  D.  Storie,  presumably  by  mar- 
riage with  I*  W.  Storie. 

On  May  24,  1915,  Don  M.  Clise  made  ap- 
plication for  an  order  modifying  the  order  of 
November  2,  1914,  and  praying  for  an  order 
granting  hlmi  custody  of  said  children  dur- 
ing a  portion  of  the  time,  to  be  fixed  by  the 
court  On  June  4,  1916,  the  court  made  an 
order  so  modifying  the  order  of  November  2, 
1914,  allowing  Don  M.  Clise  the  custody  of 
the  children  from  June  1st  to  August  15th  of 
each  year. 

On  June  5,  1915.  U  H.  Hughes,  petitioner 
here,  attorney  for  plaintiff  in  the  action  for 
divorce,  filed  in  that  action  a  notice  stating 
that  it  was  the  intention  of  plaintiff  to  ap- 
peal to  the  IMstrict  Court  of  Appeal  from  the 
said  order  of  the  court  made  on  June  4, 
1915;  and  on  June  7,  1915,  he  filed  a  notice 
of  appeal  from  said  order,  under  section  941b 
of  the  Code  of  Civil  Procedure. 

On  June  9,  1915,  Mrs.  F.  A,  Clise,  mother 
of  Don  M.  Cllse,  Instituted  a  proceeding  en- 
titled "In  the  Matter  of  the  Application  of 
Frederick  A.  Clise  for  a  Writ  of  Habeas  Cor- 
pus on  Behalf  of  Thelma  Cllse  and  Donald 
Clise,"  the  minor  children  mentioned  in  said 
order  of  November  2,  1914.  This  was  a  duly 
verlfled  application  to  the  court  for  a  writ 
to  bring  the  said  children  before  the  court 
and  praying  that  a  warrant  of  attachment 
issue  to  compel  said  Eknma  D.  Storie  (for- 
merly Emma  D.  Clise)  to  answer  for  con- 
tempt, and  that  a  citation  Issue  directing  her 
to  show  cause  why  an  order  should  not  be 
made  requiring  the  sheriff  of  said  county  to 
deliver  the  said  minor  children  to  aflSant  for 


the  purpose  stated  in  said  order  of  June  4, 
1915.  In  her  affidavit  the  applicant  set  fortb 
the  divorce  proceedings  and  the  said  order 
of  Novembw  2,  1914,  and  the  modifying  or- 
der of  June  4,  1916,  and  stated  "that  the 
said  Emma  D.  Cllse  did,  upon  the  4th  day  of 
June,  1915,  and  after  said  order  was  made, 
notwithstanding  the  same,  refuse  to  surren- 
der to  the  said  Don  M.  Clise  the  custody  of 
said  minor  children";  that  thereupon,  on 
June  5,  1915,  upon  the  application  of  Fred- 
erictd  A.  Cllse,  the  court  caused  to  be  Issued 
a  writ  of  habeas  corpus  directed  to  said  Em- 
ma D.  Storie  and  U  W.  Storie  commanding 
them  to  bring  the  bodies  of  said  minor  chil- 
dren Into  court  on  June  7,  1915,  and  show 
the  cause  of  their  detention;  that,  In  obedi- 
ence to  said  writ,  the  said  minor  children 
were  produced,  and  upon  the  hearing  the 
court  made  its  order  that  the  said  Emma  D. 
and  Ii.  W.  Storie  ''deliver  to  afilant  for  Don 
M.  Cllse  the  said  Thelma  Clise  and  Donald 
Cllse,  and  that  said  children  be  by  said  affi- 
ant delivered  into  the  custody  of  said  Don 
'M.  Clise  at  Oakland,  Cal.  And  on  the  re- 
quest of  said  Emma  D.  Storie  It  was  further 
ordered  that  the  said  Eimma  and  L.  W. 
Storie  be  allowed  until  Tuesday,  June  8, 
1915,  at  6  o'clock  p.  m.  to  prepare  the  said 
children  for  said  trip."  It  is  then  stated 
that  affiant  called  upon  Mrs.  Storie,  on  the 
day  and  at  the  hour  above  named  to  receive 
sold  children,  but  was  by  her  told  that  "L. 
H.  Hughes  had  taken  them  for  a  ride,  and 
that  afilant  would  not  be  allowed  to  take  the 
said  children,  anyway,"  and  alleged  that  (h> 
the  8th  day  of  June,  1915,  and  prior  to  6 
o'clock  of  that  day,  affiant  saw  the  said  L. 
H.  Hughes  take  the  said  children  from  the 
said  residence  of  said  Emma  D.  Storie  in  an 
automobile  and  drive  with  them  away  from 
the  said  residence,  and,  as  affiant  is  informed 
and  believes,  the  said  It.  H.  Hughes  took  the 
said  children  and  kept  them  away  from  the 
town  of  Qulncy  at  the  request  and  with  the 
consent  of  said  Emma  D.  Storie  for  the  ex- 
press purpose  of  preventing  affiant  from  get- 
ting the  said  children  at  the  time  fixed  by 
the  court  as  aforesaid  for  the  purposes  stat- 
ed in  said  last-mentioned  order,  and  for  the 
purpose  of  violating  said  order  and  defeat- 
ing the  objects  Intended  to  be  accomplished 
tkereby.  And  affiant  is  also  informed  and 
believes  tliat  the  said  acts  of  said  L.  H. 
Hughes  were  with  the  knowledge  and  con- 
sent and  at  the  request  of  said  Emma  D. 
Storie ;  that  by  reason  of  the  aforesaid  acts 
of  said  Emma  D.  Storie  and  said  h.  H. 
Hughes,  affiant  was  prevented  from  getting 
the  said  children  for  the  purposes  stated  in 
said  order.  It  is  then  stated  that  on  the 
morning  of  June  9, 1916,  at  about  10  o'clock, 
affiant  again  called  at  the  residence  of  the 
said  Emma,  and  again  demanded  possession 
of  said  children,  but  was  refused,  and  was 
told  by  the  said  Etnma  that  the  said  Hughes 


4s>Por  other  casu  aae  siime  topic  and  KKT-N0MBKR  In  aU  K«7-Namber«d  Dic«sU  and  iDduM 


Ogle 


970 


102  PACIFIC  REPORTBB 


(OU- 


had  advised  her  not  to  sorrender  tbe  said 
children. 

It  aiqtears  that  on  June  10,  1915,  the  appli- 
cation of  Mrs.  Cllse  came  on  to  be  heard,  L. 
H.  Hughes  appearing  for  the  defendant,  and 
L.  N.  Peter  for  the  arollcant  Attorney 
Hughes  testified  that  he  was  the  attorney 
for  plaintiff  In  the  action  for  divorce,  and 
was  still  her  attorney.  He  called  attention 
to  the  appeal  taken  from  the  order  of  June 

4,  1915,  and  stated  that  he  had  advised  his 
client  that  it  stayed  further  proceedings  In 
that  matter,  and  that  It  was  upon  his  advice 
that  she  had  refused  to  surrender  possession 
of  the  chUdren.  Continuing  hla  testimony, 
he  said: 

"I  wUl  state,  furthermore,  that  my  purpose 
in  taking  the  children  awa^  from  tbe  residence 
of  Hrg.  Storie  on  the  evening^  of  June  8th  was 
for  the  purpose  of  making  it  impossible  to  have 
the  children  for  Mrs.  F.  A.  Clise,  and  I  took 
them  before  the  hour  of  6  o'clock,  and  ke^t 
them  away  from  the  residence  of  Mrs.  Stone 
until  after  the  hour  of  6  o'clock  for  about  60 
minutes  after  6  o'clock  for  that  purpose,  and 
that  there  was  no  arrangement  between  myseJf 
and  Mrs.  Storie  as  to  the  taking  of  them:  it 
was  done  entirely  on  my  own  initiative  and  done 
for  the  purpose  stated.  ♦  •  *  Q.  Ton  took 
the  children  for  the  express  purpose  of  making 
It  impossible  for  Mrs.  F.  A.  Clise  to  get  them 
for  the  purpose  of  delivering  them  to  Don  M. 
Clise?  A.  Absolutely  that,  and  no  other  pur- 
pose." 

He  testified  farther  that  he  was  In  conrt 
during  the  proceedings  of  Jane  7, 1915,  when 
the  order  was  made,  "up  to  and  including 
and  until  after  the  conrt  made  Its  order." 

At  the  close  of  the  hearing  the  court  made 
an  order  adjudging  Mr&  Emma  D.  Storie 
guilty  of  contempt,  "the  penalty  of  the  same 
to  be  taken  under  advisement  by  the  court," 
and  farther  ordered  that  a  citation  be  is- 
sued for  L.  H.  Hughes  to  appear  In  court 
Saturday,  June  12,  1915,  at  10  o'clock  a.  m., 
"to  show  cause,  if  any  he  has,  why  he  should 
not  be  adjudged  guilty  of  contempt,"  and 
further  ordering  that  said  children  be  deliv- 
ered to  the  custody  of  the  sheriff  for  deliv- 
ery to  Mrs.  F.  A.  Cllse.  On  June  11,  1915, 
the  court  Issued  a  citation  to  Hughes  to  show 
cause  on  June  12,  1915,  why  he  should  not 
be  punished  for  contempt  In  disobeying  tbe 
order  of  the  court  of  June  7,  1915.  No  pro- 
ceedings were  taken  under  this  citation.  On 
July  29, 1915,  the  court  made  an  order  (date0 
and  filed  July  SOth)  reciting  that  It  appear- 
ed from  tbe  affidavit  of  Mrs.  F.  A.  Cllse,  filed 
on  the  9th  day  of  June,  1915,  In  the  matter 
of  the  application  for  a  writ  of  habeas  cor- 
pus on  behalf  of  said  minor  children,  and 
that  It  also  appeared  from  the  testimony  of 
li.  H.  Hughes  «t  the  hearing  of  said  motion 
on  June  10,  1915,  that  said  Hughes  bad  will- 
fully disobeyed  the  order  of  the  court  en- 
tered on  June  7,  1915,  of  which  said  order 
said  Hughes  had  knowledge  when  made: 
"Now,  therefore,  It  is  ordered  that  said  L. 
H.  Hughes  be  and  appear,"  etc.,  on  August 

5,  1915,  to  show  cause  why  he  should  not  be 
adjudged  guilty  of  contempt  of  court     On 


the  same  day,  J11I7  80,  1915  (Oie  copy  In  the 
return  says  July  20th,  but  obviously  a  cler- 
ical error),  the  court  Issued  a  citation  to 
Hughes  to  appear  and  show  cause  why  he 
should  not  be  punished  for  contempt  of  court 
In  the  citation  he  Is  referred  to  his  testimo- 
ny of  June  10,  1015,  aUso  to  the  affidavit  of 
Mrs.  F.  A.  Cllse  filed  on  June  9,  1915.  and 
to  the  order  to  show  cause  filed  on  July  30, 
1915,  "copies  of  which  said  affidavit  and  said 
order  to  show  cause  are  to  be  served  upon 
you  with  this  cltatl(»i."  On  August  7,  1915, 
the  matter  came  on  to  be  heard ;  the  accus- 
ed appearing  In  person  and  by  attorney.  On 
that  day  the  court  made  Its  order  (filed  <hi 
August  9th),  In  which  it  is  recited  that  the 
matter  was  r^ularly  heard  "upon  the  affi- 
davit of  Mrs.  F.  A.  Cllse,  filed  herein  on 
June  7,  1915,  and  upon  the  testimony  of  Ia 
H.  Hughes,  a  duly  certlfled  transcript  of 
which  was  filed  herein  on  the  SOth  day  of 
July,  1915,  from  which  said  affidavit  and  said 
testimony  it  appeared  to  the  court  that  L. 
H.  Hughes  had  violated  a  certain  order  and 
decree  entitled  in  the  above-entitled  matter, 
made  in  open  court  on  the  9th  day  of  June, 
1915."  The  order  states  that  oral  and  docu- 
m«itary  evidence  was  received,  and  further 
sets  forth  most  of  the  facts  stated  in  the 
affidavit  and  finds  "that  each  and  all  of  the 
facts,  matters,  charges,  and  things  stated  and 
q;>ecifled  in  the  affidavit  hereinbefore  set 
forth  and  referred  to  In  the  affidavit  of  Mrs, 
F.  A.  Clise  •  •  •  are  true  and  correct  as 
therein  stated";  and  as  conclusions  of  law 
the  court  found  that  "by  reason  of  the  acts 
and  conduct  of  said  L.  H.  Hughes  in  said  affi- 
davit and  in  said  testimony  alleged  and  stat- 
ed, he  is  hereby  adjudged  guilty  of  contempt 
of  this  court" ;  and  thai  follows  the  punish- 
ment Imposed  as  heretofore  stated. 

In  support  of  the  writ  it  Is  contended :  (1) 
That  the  appeal  stayed  further  proceedings 
upon  the  order  of  June  4,  1915,  and  petitlMi- 
er  was  Justified  in  advising  his  climt  not 
to  surrender  custody  of  the  children  pending 
the  appeaL  (2)  That  the  alleged  contempt 
was  not  committed  in  the  presence  of  the 
court  and  no  affidavit  of  facts  constituting 
the  contempt  was  presented  to  the  court  as 
reqmied  by  section  1211,  Code  of  GivU  Pro- 
cedure, which  reads  as  follows:  "When  a 
cont«npt  is  not  committed  in  the  immediate 
▼lew  and  presence  of  the  court  or  Judge  at 
chambers,  an  affidavit  shall  be  preaented  to 
the  court,  or  Judge  of  the  fftcte  c<»8tltatlng 
the  contempt  or  a  statement  of  the  facts  by 
the  referees  or  arbitrators,  or  other  Judicial 
officer."  (8)  It  is  also  contended  that  the 
Judge  who  tried  the  contempt  was  disqual- 
ified. 

[1]  1.  The  notice  of  Intention  to  appeal, 
filed  on  June  6th  by  Attorney  Hughes  for  the 
plaintifl  In  tbe  divorce  proceeding,  was  in- 
effectual for  any  purpose.  Gamer  v.  Meis^ 
22  Cal.  App.  266,  133  Pac.  1195;  Boling  v. 
Alton,  162  Cal.  297,  122  Pac.  46.  When  the 
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notice  of  appeal  was  filed,  on  June  Tth,  the 
order  to  appear  and  show  cause  in  the  habeas 
corpus  proceeding  brought  by  Frederick  A. 
Cllse  had  already  been  made.  This  proceed- 
ing was  entirely  independent  of  the  action 
for  dlTorce,  and  independent  of  the  order 
made  In  that  action  and  of  the  order  made 
June  4th,  and,  In  effect,  superseded  all  pre- 
vious orders  on  the  subject  of  the  custody  of 
these  children.  The  court  had  Jurisdiction 
to  Inquire  into  the  question  as  to  whom  cus- 
tody should  then  be  given.  Thenceforward 
the  conrt  had  control  and  direction  upon  this 
question  until  Anally  disposed  of,  which  was 
effected  by  Its  order  of  June  7th.  In  re  Lee 
Look,  146  Cal.  667,  80  Paa  858;  Barth  t. 
Cllse,  79  U.  S.  400,  20  L.  Ed.  393;  Willis 
V.  Willis,  166  Ind.  .332,  75  N.  B.  655,  2  L.  K. 
A.  (N.  S.)  244,  6  Ann.  Cas.  772.  See,  al9D,  in 
this  same  matter,  20  CaL  App.  Dec.,  Minutes 
of  June  2S,  1915,  remanding  the  custody  of 
these  children  to  Don  M.  Cllse. 

[2, 3]  The  Cllse  afSdavit  was  ^titled  "In 
the  Matter  of  the  Application  of  Frederick  A. 
Glise  for  a  Writ  of  Habeas  Corpus  on  Behalf 
of  Thelma  Clise  and  Donald  Cllse,"  and,  as 
part  of  the  caption.  It  states,  "Affidavit 
Charging  Contempt  and  Disobedience  to  Or- 
der of  Court."  So  far  as  the  title  expresses 
the  character  of  the  proceedings,  the  court 
was  as  free  to  act  upon  it  as  a  basis  for  con- 
tempt against  Attorney  Hughes  as  against 
Blrs.  Storie.  It  is  true  that  In  her  prayer 
Mrs.  Cllse  asked  for  a  warrant  of  attach- 
ment against  Mrs.  Storie  "to  answer  for  con- 
tempt of  said  court,"  but  we  do  not  think 
the  court  was  precluded  from  acting  upon  it 
against  Hughes  simply  because  affiant  asked 
for  a  warrant  against  Mrs.  Storie.  If  there 
were  averments  in  the  affidavit  affecting 
Hughes  sufficient  to  constitute  a  basis  for 
proceeding  against  him  for  contempt,  the 
court  was  authorized  to  act  upon  it  and  Is- 
sue its  citation  against  him ;  for  the  prayer 
added  nothing  to  the  facts  stated  In  the  affi- 
davit, upon  which  alone  the  court  could  act 
The  law  is  stated  In  Hutton  v.  Superloi 
Court,  147  Cal.  156,  81  Pac.  409. 

"It  is  well  settled,"  said  the  court,  "that 
where  the  contempt  is  committed  without  the 
presence  of  the  court,  the  affidavit  of  facts  form- 
ing the  basis  of  judicial  action  must  show  upon 
its  face  a  case  of  contempt ;  and  if  it  does  not, 
the  court  is  wanting  in  jurisdiction,  and  the  or- 
der of  contempt  is  void,  and  will  be  annulled 
on  certiorari  *  *  *  In  siKh  a  case  it  is  im- 
material what  may  be  shown  to  the  court  upon 
the  hearing,  or  specified  and  found  by  the  court 
in  its  decree  ndjudgine  the  accused  guilty  of 
conteinpt.  The  proceedings  are  void  ab  initio. 
The  affidavit  or  affidavits  upon  which  the  con- 
tempt procerding  is  based  constitute  the  com- 
plaint, and  unless  they,  upon  their  face,  charge 
fitcts  constituting  a  contempt,  the  court  is  with- 
out jurisdiction   to  proceed." 

Under  the  rule  here  stated  It  would  seem 
that  in  determining  the  sufficiency  of  the 
affidavit  we  cannot  consider  the  admission  of 
the  accused  that  he  knowingly  and  willfully 
violated  the  order  of  the  court  But  it  seems 
to  us  that,  where  the  accused  appeared  in  | 


person  and  by  attorney  and  was  given  full 
opportunity  to  be  heard,  and  Interposes  no 
objection  to  the  sufficiency  of  the  affidavit 
(and  none  was  made  so  far  as  the  record 
shows),  it  should  receive  liberal  construction, 
since  its  sufficiency  is  now  for  the  first  time 
called  in  question.  It  Is  true,  as  claimed  by 
petitioner,  that  it  has  been  held  as  in  Early 
v.  People,  117  IlL  App.  608: 

"A  petition  •  ♦  *  in  a  contempt  proceed- 
ing should  be  certain  in  every  particular  and 
should  show  facts  which,  if  proven  will  establish 
the  contempt  alleged,  and,  where  based  merely 
upon  the  belief  of  the  petitioner,  it  is  insuffi- 
cient" 

Our  Supreme  Court,  in  Ex  parte  Acock,  84 
Cal.  64,  23  Pac  1029,  said: 

"Whatever  the  rule  may  be  with  respect  to  the 
rights  of  persons  held  *  •  •  under  an  at- 
tachment which  has  been  issued  upon  an  affi- 
davit made  on  information  and  belief  alone,  we 
do  not  think  that  after  a  full  and  fair  bearing, 
in  which  the  prisoner  has  been  given  full  oppor- 
tunity to  present  his  defense  to  the  charge  made 
against  bim,  a  judgment  of  conviction  can  be 
held  to  be  void  because  some  of  the  charges  are 
made  on  information  and  belief.  It  would  be  im- 
possible in  many  cases  of  contempt  committed 
out  of  the  presence  of  the  court  to  secure  the  ap- 
prehension or  conviction  of  the  guilty  parties,  if 
every  fact  essential  to  sustain  the  judgment  were 
required  to  be  stated  in  positive  terms" — citing 
Ex  parte  Ah  Men,  77  Cat  198, 19  Pac.  380,  U 
Am.  St  Rep.  263;    Elz  parte  Kearny,  65  Cal. 

But  we  think  that  the  charges  against  Mr. 
Hughes  were  not  wholly  made  on  informa- 
tion and  belief,  and  such  as  were  so  made 
had  some  foundation  to  build  upon.  He  had 
been  Mrs.  Clise's  attorney  throughout  the 
proceedings  for  divorce,  and  continued  to 
be  her  attorney  In  all  the  subsequent  pro- 
ceedings. The  affidavit  states  that  affiant 
was  told  by  his  client,  Mrs.  Storie,  that  her 
attorney,  Hughes,  had  advised  her  not  to  sur- 
render the  custody  of  the  children.  Affiant 
saw  him  take  them  from  Mrs.  Storle's  res- 
idence in  an  automobile  before  the  hour  at 
which  they  were  ordered  to  be  delivered  to 
affiant,  and  he  kept  them  away.  We  think 
there  were  drcnmstances  sufficient  to  Justify 
affiant  in  averring  on  Information  and  belief 
that: 

"L.  H.  Hughes  took  the  said  children  and  kept 
them  away  at  the  request  and  with  the  consent 
of  said  Emma  D.  Storie,  for  the  express  purpose 
of  preventing  affiant  from  getting  the  said  chil- 
dren at  the  time  fixed  by  the  court  and  for  the 
purpose  of  violating  said  order." 

These  statements  were  of  matters  peculiar- 
ly within  the  knowledge  of  the  accused.  His 
intent  or  purpose  In  what  he  did  could  not 
reasonably  be  supposed  to  be  within  the  per- 
sonal knowledge  of  affiant  His  outward  acts 
and  the  Information  given  affiant  by  bis 
client  In  the  very  matter  then  in  issue  and 
at  the  moment  the  issue  arose  constituted 
ground  for  the  statements  made  on  informa- 
tion and  belief. 

In  Justice  to  Mr.  Hughes,  it  may  be  stated 
that  he,  no  doubt,  relied  upon  his  notice  of 
appeal  as  staying  all  subsequent  proceedings 
affecting  the  custody  of  these  d^droo,  and. 
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bence  frankly  admitted  harlng  violated  the 
order  of  the  court  of  June  7th,  believing  he 
was  Justified  in  doing  so.  In  this  we  think 
he  mistook  bis  rights,  and  must  look  to  the 
offended  court  for  relief  from  the  effect  of 
bis  conduct 

[4]  3.  Petitioner  makes  the  further  point 
that  the  judge  was  disqualified  from  sitting 
In  the  case  under  section  170  of  the  Ck>de  of 
Civil  Procedure;  that  be  was  a  party  to  the 
proceeding.  There  Is  no  merit  In  this  conten- 
tion. If  we  understand  petitioner,  he  claims 
that  the  Judge  instituted  the  proceeding,  and 
that  section  1211  of  the  Code  of  ClvU  Pro- 
cedure confers  no  such  power  on  the  court 
We  do  not  regard  the  proceeding  as  having 
been  initiated  by  the  Judge  who  heard  the 
matter.  There  was  presented  to  him  an  affi- 
davit showing  what  he  regarded  as  con- 
temptuous conduct  towards  the  court.  It  was 
clearly  witUn  his  province,  and  bis  duty  as 
well,  to  act  upon  the  aflldavit  If  be  deemed 
the  conduct  of  the  accused  warranted  it,  and 
be  was  not  disqualified  to  hear  and  deter- 
mine the  matter. 

The  writ  Is  denied. 

We  concur:  HART,  J.;  ELLISON,  Judge 
pro  tern. 


MILLER  V.  CHILDS.     (Civ.  139a) 

(District  Oburt  of  Appeal,  Third  District,  Cali- 
fornia.    Oct  1,   1915.     Kehcarlne  Denied 
by  Supreme  Court  Nov.  29,  1915.) 

1.  Elections   «=»305  —  Costkst  —  Eiview — 
Questions  of  Fact. 

Where  it  could  not  be  said  that  election- 
eering acts  of  a  candidate  for  judge  of  the  su- 
perior court  were  entirely  irreconcilable  with 
his  freedom  from  moral  turpitude,  the  court  pn 
appeal,  was  bound  by  the  conclusion  of  the  trial 
court  that  his  election  was  valid,  since  all  pre- 
sumptioiis  favor  the  judgment  below. 

[EU.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  U  317-332;  Dec.  Dig.  «8=»305;  Ap- 
peal and  Error,  Cent  Dig.  {  142.] 

2.  Elections      «=»231—VALiDrrr— Pledging 
Voters — Statute. 

Wliere  a  candidate  for  superior  court  judge, 
after  losing  die  primary  election,  sent  out  to 
voters  a  letter  requesting  that  all  who  would 
write  his  name  in  on  tlie  ballot  at  the  election 
would  notify  him,  so  that  he  might  know  wlieth- 
er  to  run  or  not,  which  some  700  voters  did, 
only  9  of  them  ultimately  using  a  card  stencil 
distributed  by  the  judge  to  pencil  in  his  name 
in  print,  thus  distinguishin;;  the  ballot,  the 
judge  destroying  his  list  of  the  names  of  those 
who  had  pledged  so  to  vote  for  him  prior  to  the 
dection  contest,  such  conduct  of  the  judge  was 
not  sufficient  to  nullify  his  election  for  his 
moral  turpitude,  thouph  a  questionable  method 
of  campaigning,  since  Pen.  Code,  §  53,  condemns 
solicitation  of  voters  only  when  accomplished 
by  force,  threats,  menaces,  briliery,  or  corrupt 
means. 

[Ed.  Note. — For  other  cases,  see  Elections, 
Cent  Dig.  §  203 ;  Dec.  Dig.  «=>231.] 

3.  Elections     *=»231— Valid rrxw-SoutoiTA- 

TION. 

Where  a  candidate  for  superior  court  judge 
merely  requested  the  support  of  two  voters,  his 


subsequent  election  was  not  invalid  for  improp- 
er solicitatioa. 

[Ed.    Note. — For   other   cases,   see   Electjona. 
Cent  Dig.  g  203 ;    Dec.  Dig.  «9=>231.] 

4.  Elections  «=>230— Vauditt— Pbouisb  of 
Judicial  Favob. 

Where  a  person,  who  had  been  convicted  in 
the  superior  court  and  was  awaiting  sentence, 
was  approached  by  one  endeavoring  to  secure 
the  election  of  a  candidate  for  judge  of  such 
court,  who  promised  the  person  awaiting  sen- 
tence that  if  he  would  vote  for  such  candidate 
the  latter,  when  elected,  would  not  give  him  a 
jail  sentence,  the  candidate  having  no  knowledge 
of  the  transaction  and  not  having  authorized 
any  such  agreement  his  subsequent  election  was 
not  invalidated  for  moral  turpitude  thereby, 
though  it  would  have  been,  had  he  authorised 
the  promise. 

[Ed.   Note. — For  other   cases,   see  Elections, 
Cent.  Dig.  §  202 ;   Dec.  Dig.  <g=s>230.] 

5.  Elections  9=3231  —  Vauditt  —  Ihpsofeb 
Judicial  Action. 

Where  defendant  in  a  murder  case  was 
held  for  trial  in  the  superior  court,  the  candi- 
date for  judge  of  such  court  presiding  and  defer- 
ring trial  until  after  the  general  election,  at 
which  he  was  elected,  thereafter  releasing  the 
defendant  on  probation  after  his  conviction  of 
manslaughter  and  sentence  to  five  years  In  the 
state's  prison,  such  conduct  of  the  candidate, 
taken  by  itself,  was  not  sufficient  to  invalidate 
his  election  for  moral  turpitude,  since  his  ad- 
mission of  the  defendant  to  probation  was  le- 
gal, and  proper  motives  on  his  part  to  be  pre- 
sumed. 

[Ed.   Note. — For   other   cases,  see   Elections, 
Cent  Dig.  g  208;   Dec.  Dig.  <8=i231.] 

6.  Electionb      ®=>230— Validitt<— Iufeopeb 
Judicial  Action. 

Where,  after  the  election  of  a  candidate  for 
superior  court  judge,  he  tried  a  murder  case  at 
which  13  witnesses  were  in  attendance,  award- 
ing them  excessive  fees,  but  mistakenly  and 
without  intent  to  bribe  such  witnesses,  or  other 
corrupt  motive,  such  action  did  not  invalidate 
his  election. 

[Ed.   Note.— For  other  cases,  see  EHectioiia, 
Cent.  Dig.  §  202;    Dec.  Dig.  <8=s>230.] 

7.  £hj:cTiON8    «s>2a0— VALiDrrr— IKIXUENC- 
iNO  Vote. 

Where  a  candidate  for  superior  court  judge, 
some  years  before  running,  had  traded  in  lands 
with  a  third  person,  who  thought  that  the  can- 
didate had  gotten  the  better  in  the  transaction, 
and  who  told  him,  when  asked  to  support  him, 
that  he  did  not  feel  that  he  could  do  so,  where- 
upon the  candidate  execnted  to  such  person  a 
deed  to  one-half  acre  of  land  to  recompense  bim 
for  his  previous  loss,  stating  at  the  time  of  de- 
livery that  the  deed  was  not  given  to  buy  votes, 
and  that  he,  the  candidate,  would  not  give  five 
cents  for  all  the  votes  in  the  county,  which  deed 
was  in  fact  not  made  and  delivered  with  intent 
to  Influence  the  grantee  in  favor  of  the  candi- 
date, such  action  of  the  candidate  did  not  in- 
validate his  subsequent  election  for  moral  tur- 
pitude. 

[Ed.   Note.'-For  other   cases,   see  Elections^ 
Cent   Dig.  I  202;    Dec   Dig.  «s>230.] 

8.  Elections  «=9l.^9— Psimabt— Wruiwq  ni 
Name  of  Candidate— Statute. 

Direct  Primary  Law  (St  1913,  p.  1404)  ! 
23,  provides  that  at  a  primary  election,  in  the 
case  of  a  judicial  office,  the  candidates  equal 
in  number  to  twice  the  nnmber  to  be  elected 
who  receive  the  highest  number  of  votes  cast 
shall  be  the  candidates  for  such  office  and  have 
their  names  placed  on  the  official  ballot,  but 
that,  if  there  is  but  one  judge  to  be  elected,  any 
candidate  who  receives  a  majority  ot  all  votes 
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cast  for  an  eaadidaters  for  snch  office  shall  be 
the  only  candidate  for  such  office.  A  candidate 
for  superior  court  judge  was  defeated  in  the 
primary  election,  and  elected  finally  by  having 
his  name  written  in  on  the  official  ballot  The 
defeated  candidate  contested,  contending  that 
the  election  was  invalid,  in  that  section  '£i  pre- 
Bcribes  that  the  party  prevailing  at  the  primary 
election  for  a  judicial  office,  where  there  is 
but  one  person  to  be  elected,  shall  be  the  only 
candidate  for  the  ensuing  election.  Const,  art. 
6,  S  6,  provides  that  there  shall  be  in  each  or- 
ganized county  a  superior  court,  for  each  of 
-which  at  least  one  judge  shall  be  elected  at  the 
general  state  election.  Article  6,  §  23,  provides 
as  the  only  qualification  for  election  to  the  of- 
fice of  superior  judge  that  the  candidate  shall 
have  been  admitted  to  practice  before  the  Su- 
preme Coart  Held,  that  the  construction  of 
Primary  Law,  {  23,  contended  for  by  the  de- 
feated candidate,  could  not  be  adopted,  and  that 
the  election  was  valid,  since  the  claimed  in- 
terpretation would  make  the  primary  virtually 
an  election,  and  would  add  to  the  constitutional 
qualification  for  election  to  the  office  of  judge. 
[Ed.  Note. — ^EV>r  other  cases,  see  Elections, 
Cent.  Dig.  |  124;  Dec.  Dig.  «=>159.] 
9.  Appkai.    asd    Ebbob    «=»7S7  —  Bbixfs — 

STBIKINO   rOB   IlIPBOFXB   LiAROCAOB. 

Where  appellant's  brief  contained  language 
■omewhat  intemperate,  bnt  not  intended  to  re- 
flect upon  the  integrity  of  the  trial  judge,  such 
brief  would  not  be  stricken  from  the  files  be- 
caase  of  contemptnona  reference  to  the  trial 
court. 

[Ed.  Note;— For  other  cases,  see  Appeal  and 
Urror,  Oent  Dig.  i  8102;    Dec.  Dig.  «=3707.] 

Appeal  from  Superior  Court,  Dd  Norte 
County ;  W.  A.  Beasley,  Judge. 

Enectlon  contest  by  Robert  W.  Miller 
against  J.  I*  Cbilds.  Judgment  for  contes- 
tee,  and  contestant  appeals.    Affirmed. 

James  M.  Hanley,  of  Ban  E^ndsco,  and  0. 
A.  Webb,  of  Orescent  City,  for  appellant 
Pierce  H.  Ryan,  of  Eureka,  Geo.  W.  Howe,  of 
Crescent  City,  and  R.  S.  Taylor,  of  Yreka,  for 
leBpoaAeat. 

BDRNBTT,  J.  Herein  ia  Involved  the 
election  of  a  judge  of  the  BUi>erlor  court  of 
Del  Norte  county.  The  contest  was  based 
upon  the  declared  ineligibility  of  respondent 
by  reason  of  certain  acts  of  moral  turpitude 
in  violation  of  the  purity  of  election  law  and 
of  the  fact  of  his  defeat  for  the  nomination 
at  the  primary  election  held  on  August  25, 
1914. 

[1]  There  was  suitable  averment  ot  the' cor- 
rupt character  of  most  of  said  acts  to  bitug 
them  within  the  condemnation  of  the  law. 
If  said  acts  were  performed  for  the  purpose 
and  with  the  motive  claimed  and  averred  by 
appellant,  no  doubt  could  be  entertained  that 
respondent  would  be  legally  and  morally  dis- 
qualified for  the  position  which'  he  holds. 
The  findings  of  the  court,  however,  present  a 
rety  dlff^ent  case  from  that  set  out  in  the 
complaint  Many  of  the  facts.  Indeed,  upon 
which  contestant  relied  are  found  to  be  true, 
but  the  court  in  elFect  acquitted  coutestee  of 
any  IntentiMial  wrongdoing.  We  think  it 
cannot  be  said  that  the  acts  themselves,  set 
out  in  the  findings,  are  necessarily  unlawful 


and  wicked.  Some  of  them  may  be,  and 
doubtless  were,  of  questionable  propriety. 
They  were  likely  to  inspire  a  degree  of  dis- 
trust and  suspicion  on  the  part  of  the  law- 
abiding  and  upright  citizens  of  the  c<Hnmu- 
nity.  The  probable  consequence  of  some  of 
the  things  done  by  respondent  to  secure  his 
election  would  be  to  bring  the  court  into  a 
measure  of  disrepute  and  to  lead  many  to 
doubt  the  integrity  and  honor  of  the  judge. 
But  as  it  cannot  be  said  that  they  are  en- 
tirely irreconcilable  with  freedom  from  moral 
turpitude,  under  the  familiar  rule  we  are 
bound  by  the  conclusion  of  the  trial  judge. 
In  other  words,  the  determining  feature  la 
the  motive  and  purpose  characterizing  the 
acts,  and  this  consideration  has  been  resolved 
by  the  trial  court  In  favor  of  respondent 

[2]  We  proceed  to  notice  these  flndingai 
The  following  have  been  subjected  to  severe 
criticism  by  appellant: 

"(3)  That  subsequent  to  the  entry  of  said 
judgment  and  decree  in  the  matter  of  the  con- 
test of  said  primary  election,  the  contestee  here- 
in organized  and  caused  to  be  organized,  in  and 
throughout  the  county  of  Del  Norte,  an  organi- 
zation of  electors,  known  and  designated  as 
•The  J.  L.  Childs  Write-in  Club,'  which  said 
club  consisted  of  761  persons,  electors  of  said 
county,  each  of  whom,  said  electors,  made,  ex- 
ecuted, and  signed,  and  returned  to  the  said 
contestee,  a  pledge  card,  previously  sent  to  them 
by  said  J.  Ll  Childs,  in  the  woras  and  figures 
following,  to  wit: 

"  'Del  Norte  County,  CU., 1914. 

"  'I  hereby  make  application  to  become  a 
member  of  the  J.  U  Childs  Write-in  Club,  and 
further  I  hereby  pledge  myself  to  write  the 
name  of  J.  L.  Cnilds  on  the  ballot  to  be  voted 
November  3,  1914,  for  the  office  of  superior 
judge  of  the  state  of  California  in  and  for  the 
county  of  Del  Norte,  and  that  I  will  do  all  with- 
in my  power  to  secure  his  election  to  said  of- 
fice.   ' 

"Tlukt  the  said  pledge  cards  so  sent  by  con- 
testee to  the  membet*  of  the  said  'J.  In  Childs 
Write-in  dub,'  was  accomplished  by  a  letter 
from  the  contestee,  which  said  letter  was  and  is 
in  the  words  and  figures  following,  to  wit: 

"  'Crescent  City,  CW.,  Sept  26th,  1014. 

"  'Dear  Friend:  A  great  many  of  my  friends 
have  most  earnestly  requested  ne  to  continue 
the  race  for  superior  judge  and  to  do  all  in  my 
power  to  have  the  voters  write  in  my  name  on 
the  November  ballot  for  superior  judge.  I  do 
not  want  to  do  so,  however,  unless  I  feel  I  have 
the  expression  of  a  sufficient  number  of  my 
friends  on  the  subject  to  warrant  me  in  doing  so. 

"  'If  you  are  willing  to  continue  to  support 
me  by  voting  for  me  on  November  3d,  it  will 
help  me  very  materially  for  you  to  sign  the  in- 
closed card  as  a  member  of  the  J.  L.  Childs 
Write-in  Club  and  return  the  card  to  me  at 
your  earliest  convenience. 

"  'These  membership  cards  will  be  considered 
strictly  private  by  me  and  your  name  will  not 
be  divulged  to  the  public,  unless  you  otherwise 
direct. 

"  'Hoping  that  you  may  decide  to  sign  the  en- 
closed card  and  return  the  same  to  me,  I  am 
"  'Tours  very  truly,  J.  Ll  Childs.' 

"That  pursuant  to  the  pledge  asked  tor  by  the 
contestee  in  said  letter  and  so  made  and  given 
by  some  seven  hundred  members  of  the  said  'J. 
li.  Childs  Write-in  Club,'  a  plan  of  campaign 
work  was  inaugurated  by  the  contestee  and  the 
members  of  the  said   'J.    L>,    Childs  Write-in 
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Clab'  to  conduct  the  campaign  of  said  conteatee 
to  secure  the  votes  of  electors  of  said  county  for 
J.  Ia  Childs,  and  stenciled  cards  were  prepared 
and  distributed  among  voters  and  electors  of 
.  said  county,  which  cards  were  printed  under 
the  direction  of  said  contestee,  'J.  Ix  Childs,' 
which  said  letters,  'J.  Ia  Childs,'  were  cut  out 
with  some  sharp  instrument,  wherewith  said 
card  so  stenciled  by  cutting  out  the  letters  'J. 
L.  Childs,'  by  the  ase  of  a  pencil,  the  name,  'J. 
I*  Childs,'  could  be  and  was  printed  by  elec- 
tors on  9  ballots  cast  at  said  election  m  said 
county  for  said  J.  L.  Childs.  The  court  finds, 
however  that  the  ballots  bearing  said  name  so 
stenciled  in  as  aforesaid  were  not  so  stencUed 
for  the  purpose  of  distinguishing  said  ballots, 
or  any  of  them. 

'/(4)  The  court  finds  that  prior  to  the  trial  of 
this  contest  the  contestee  burned  and  destroyed 
all  the  membership  cards  referred  to  in  the  la'e- 
ceding  finding,  some  700  in  all,  and  whereby  all 
written  evidence  of  the  membership  of  said  'J. 
r*  Childs  Write-in  Club'  was  destroyed." 

No  doubt,  meet  candidates  for  higli  Jadiclal 
position,  who  are  keenly  senisltlve  to  the  etb- 
Ical  reqalrements  of  the  profession  and  are 
actively  jealous  of  Its  honor,  would  refrain 
from  seeking  such  written  promise  of  support, 
and  would  not  pursue  such  method  of  cam^ 
palgnlng;  but  we  cannot  say  that  there  is 
thereby  revealed  any  Tiokition  of  the  moral 
or  criminal  law.  The  solicitation  of  voters  Is 
condemned  by  the  law  when  It  Is  accomplish- 
ed by  "force,  threats,  menaces,  bribery,  or 
any  corrupt  means"  (section  63,  Pen.  Code) ; 
but  none  of  these  elements  Is  disclosed  by 
the  finding  before  us.  An  honest  motive 
must  be  presumed,  and  we  cannot  say  that 
the  promise  In  question  was  not  entirely  vol- 
untary.  A  situation  somewhat  embarrassing, 
and  one  calculated  to  create  a  doubt  in  sub- 
sequent litigation  as,  to  the  Impartiality  of 
the  Judge  who  has  Jbeen  elected  by  those 
pledging  themselves  In  writing  to  his  support 
and  who  may  thereafter  be  litigants  In  bis 
court  is  presented  by  such  Instance;  but  It 
is  not  deemed  sufficient  to  nullify  an  election. 
Neither  does  the  circumstance  necessarily 
violate  the  provision  of  the  law  as  to  the 
secrecy  of  the  ballot.  No  expedient  was 
adopted  by  which  It  could  be  determined  that 
the  voter  had  kept  his  promise.  If  this  last 
statement  does  not  apply  to  the  nine  "sten- 
ciled" votes,  it  is  sufficient  to  say  that  the 
penalty  would  be  their  rejection,  and  the  re- 
sult of  th«  election  would  not  thereby  be  af- 
fected; It  being  found  that  respondent  re- 
ceived 620  and  appellant  568  votes.  It  may 
be  said,  also,  that  the  destruction  of  these 
written  promises  by  respondent  does  not  de- 
mand the  overthrow  of  the  election.  The 
most  commendable  act  in  connection  with  the 
transaction  was  their  destruction.  Their  en- 
tire effacement  from  the  memory  of  the 
Judge,  no  doubt,  would  tend  to  remove  a  sore 
temptation  to  prejudice  and  partiality,  and 
would  add  to  his  efficiency  on  the  bench.  It 
is  to  be  hoped  that  with  their  destruction 
the  names  attached  to  these  pledges  were 
entirely  forgotten. 

[3]  Less  objectionable  than  the  foregoing 
are  the  facts  set  forth  In  findings  6  and  7  as 


to  the  solicitation  of  the  ▼otes  of  Levi  Gha- 
ney  and  Jane  Toung.  It  Is  expressly  found 
that  there  was  no  Inducement  otTered  In  ei- 
ther case,  but  simply  a  request  for  their  sup- 
port 

[4]  Finding  8  is  as  follows: 

"The  court  finds:  That  a  few  day*  prior  to 
the  general  election  held  on  the  3d  day  of  No- 
vember, 1914,  at  which  said  general  election  the 
said  contestee,  J.  L.  Childs,  was  a  candidate  for 
the  office  of  judge  of  the  superior  court  afore- 
said, one  H.  C.  Brown  had  been  tried  and  con- 
victed in  the  superior  court  of  said  Del  Norte 
county,  said  contestee  presiding  at  said  trial, 
of  a  misdemeanor,  on  the  verdict  of  a  jury  im- 
paneled in  said  cause,  lliat  upon  the  return  of 
the  verdict  by  said  jury,  finding  the  said  Brown 
guilty  as  charged,  the  offense  charged  being  that 
of  selling  liquor  in  dry  territory  and  a  tormer 
conviction,  and  the  penalty  thereifor  being  a  fine, 
or  imprisonment,  or  both  fine  and  imprisonment, 
sentence  was  deferred  until  after  the  said  gen- 
eral election.  That  between  the  date  of  con- 
viction and  the  date  of  the  said  general  election 
the  said  Brown  was  canvassed  by  one  Ed 
Plaisted,  as  was  also  the  wife  of  the  said  H.  C. 
Brown,  to  wit,  Mva  B.  Brown,  each  of  whom 
were,  and  are  electors  of  said  Del  Norte  coun- 
ty. In  order  to  induce  the  said  H.  G.  Brown 
and  the  said  Elva  E.  Brown  to  vote  at  said  gen- 
eral dection  for  said  contestee  for  Judge  of  the 
superior  court  aforesaid,  the  said  Plaisted  said 
unto  the  said  H.  C.  Brown,  'You  will  get  no  jail 
sentence  if  you  come  through  and  snpport  J. 
L.  Childs  for  judge,  but  you  must  convince  me 
that  you  voted  for  CSiilds.  Ton  must  so  mark 
your  ballot  that  I  can  identify  the  same  when 
the  ballots  are  counted  bythe  dection  board  of 
Smith  river  precinct*  That  the  said  H.  C. 
Brown  thereupon  promised  and  agreed  to  sup- 
port the  said  contestee  at  said  election  for  said 
office  of  judge,  and  in  order  that  said  contes- 
tee might  know  that  he,  said  Brown,  had  voted 
for  contestee,  agreed  with  the  said  Plaisted  to 
write  upon  his  ballot  to  be  voted  at  said  gener- 
al election  an  identification  mark,  said  identifi- 
cation mark  to  be  the  words  'John  Crook*  for 
constable  of  Smith  river  township,  and  the  court 
finds  that  the  said  Brown  did  write  upon  his 
ballot  the  said  identification  mark  so  agreed  up- 
on, and  that  he  voted  for  the  said  contestee  for 
said  office  of  judge  of  the  superior  court  And 
the  court  further  finds  that  the  words,  'John 
Crook'  were  written  upon  one  other  ballot  in 
said  election  precinct  But  the  court  finds  that 
the  snid  contestee,  J.  I*  Childs,  had  no  knowl- 
edge of  the  Identification  mark  so  agreed  upon 
by  said  Plaisted  and  Brown ;  nor  was  the  said 
Plaisted  by  the  said  contestee  authorised  by  said 
Childs  to  make  such  agreement  with  the  said 
Brown.  The  court  finds,  however,  that  in  sub- 
sequently pronouncing  judgment  against  said 
Brown  no  'jail  sentence'  was  given  or  made." 

Of  course,  If  respondent  had  authorized 
Plaisted  to  make  such  promise,  the  former 
would  be  unfit  to  occupy  the  bench  and 
should  he  removed ;  but  the  trial  court  found 
that  J.  L.  Childs  had  no  knowledge  of  the 
transaction,  and  did  not  authorize  said 
Plaisted  to  make  such  agreement.  We  must 
accept  this  as  true.  It  Is  not  necessarily  ir- 
reconcilable with  the  following  finding: 

'"niat  in  subsequently  pronouncing  judgment 
against  said  Brown  no  'jail  sentence  was  given 
or  made." 

The  latter  would  aflford  ground  for  argu- 
ment as  to  respondent's  participation  In  the 
corrupt  proposal  of  Plaisted,  but  It  would  be 
not  Inconsistent  with  respondent's  Innocence 
of  any  culpablUty. 
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[5]  Other  BosplciOTis  drcnmstances  are  set 
forth  In  finding  9  as  follows: 

"The  coart  finds:  Otiat  Immediately  prior  to 
the  general  election  held  on  the  Sd  day  of  No- 
vember, 1914.  and  whUe  the  said  contestee  was 
a  candidate  for  the  said  office  of  judge  of  the 
superior  court  aforesaid,  one  Elrnest  McDonald 
had  been  and  was  then  held  for  trial  in  said 
superior  court,  the  contestee  herein  presiding, 
on  an  information  dul:^  filed  by  the  district  at- 
torney of  said  county,  in  said  court,  and  where- 
by the  said  Ernest  McDonald  was  accused  of 
the  crime  of  murder.  That  the  contestee,  as 
presiding  judge  of  said  court,  deferred  trial  of 
said  cause  until  after  the  said  general  election, 
so  to  be  held  on  the  3d  day  of  November,  1914. 
That  after  said  general  election  the  said  Ernest 
McDonald  was  tried  in  said  court  by  a  jury, 
which  said  jury  returned  a  verdict  of  man- 
slaugbter,  whereupon  the  contestee  sentenced 
the  said  McDonald  to  a  term  of  five  years  in 
state's  prison,  but  immediately  thereafter  plac- 
ed the  said  McDonald  on  probation  and  set 
him  at  liberty.  Tix&t  at  the  said  trial  13  wit- 
nesses were  in  attendance  on  the  conrt,  each 
of  whom  was  by  the  court  awarded  compensa- 
tion as  follows:  [Here  follow  the  amounts  al- 
lowed the  respective  witnesses.]  The  conrt 
finds:  That  none  of  said  witnesses  were  requir- 
ed to  travel  more  than  100  miles.  That  each  of 
said  witnesses  was  in  attendance  apon  the 
court  for  two  days,  and  no  more.  But  the  court 
finds  that  none  of  the  several  amounts  was  al- 
lowed by  the  conrt  with  intent  apon  the  part  of 
the  court  to  bribe  said  witnesses,  or  any  of 
them,  or  any  other  i>erson." 

[I]  There  may  have  been  good  reasons  for 
the  conduct  of  the  Judge  as  to  the  McD<xiald 
casfe  VTie  must  assume  there  were.  His 
actiin  In  admitting  the  defendant  to  proba- 
tion was  within  the  sanction  of  the  law,  and 
we  must  assume  that  he  was  animated  by 
proper  motives.  His  allowance  of  the  fees 
to  witnesses  la  the  more  startling,  becanae 
some  of  them  were  in  excess  of  the  statu- 
tory  amoont  We  are  left  only  to  conjecture 
as  to  the  reason  for  this  excessive  award  of 
the  public  funds;  but  the  court  has  found 
that  there  was  no  Intention  "to  bribe  said 
witnesses."  We  taint  assume  that  the  action 
was  the  result  of  a  misunderstanding  of  the 
law  rather  than  the  existence  of  any  inten- 
tional wrmigdoing.  Indeed,  the  answer  of 
contestee  averred  that  said  allowances  were 
in  strict  accordance  vrlth  the  requirement 
of  the  law,  and  probably  it  appeared  to  the 
trial  court  that  respondent  so  believed.  As 
to  tiiis  it  may  also  be  said  that  contestant 
failed  to  allege  any  corrupt  motive  as  to 
these  allowances  and  in  that  respect  the 
complaint  falls  short  of  a  sufficient  ground 
for  contest 

The  tenth  finding  may  be  dismissed  with 
the  statement  that  the  court  negatives  the 
connection  of  respondent  with  any  promise  to 
Mrs.  Louise  Nlckerson  made  by  Mrs.  O.  A. 
Murphy,  and  the  same  may  be  said  as  to 
the  action  of  one  W.  A.  Howe  in  writing  to 
a  certain  election  officer.  No  doubt  one  often 
suffers  from  the  action  of  his  friends,  but 
the  basis  for  legal  or  moral  responsibility  is 
removed  here  by  the  finding  that  respondent 
had  no  knowledge  of  such  conduct 


[  7]  The  twelfth  finding  Is  as  follows: 
"The  court  finds:  That  prior  to  the  election 
of  November  3,  1914,  and  before  the  August  pri- 
mary election,  of  August  10,  1914,  and  while 
said  Childs  was  a  candidate  at  said  primary  elec- 
tion for  nomination  for  said  judgeship,  be  can- 
vassed one  T.  L.  Cousino,  a  qualified  voter  of 
said  county,  and  sought  to  procure  the  said  Con- 
sino's  gumiort  at  said  primary  election.  That 
the  said  Cousino  referred  to  a  land  transaction 
between  the  said  contestee  and  said  Cousino  that 
had  occurred  some  years  before,  in  which  said 
transaction  the  said  Cousino  seemed  to  think 
that  Childs  the  contestee  had  gotten  the  better 
of  him.  That  Childs,  the  contestee,  had  obtain- 
ed of  and  from  the  said  Cousino  in  the  said  land 
transaction  a  deed  to  pieces  and  parcels  of  land 
amounting  to  about  four  acres  for  which  Cousi- 
no claimed  to  have  received  no  compensation^ 
and  informed  the  contestee  that  by  reason  of 
said  transaction  he  did  not  feel  that  he  could 
support  him.  That  the  contestee  thereupon 
agreed  to  reconvey  and  did  immediately  there- 
aiter  reconvey  unto  the  said  Coasino  a  portion 
of  the  said  land  so  conveyed  by  Cousino  to 
Childs,  and  which  portion  contained  about  one- 
half  acre  of  land  and  no  more.  That  the  con- 
testee stated  to  Condno  at  the  time  of  the  de- 
livery of  said  deed  that  the  deed  was  not  given 
for  the  purpose  of  buying  votes ;  that  he,  con- 
testee, would  not  give  five  cents  tor  all  the  votes 
in  Del  Norte  county.  That  Cousino  voted  at 
the  said  general  election,  ^e  court  finds  that 
the  making  of  said  deed  was  not  done  with  in- 
tent to  infiuence  the  vote  of  the  said  T.  L.  Cou- 
sino in  favor  of  the  said  contestee." 

An  honest  man,  whether  a  candidate  for 
office  or  not  might  execute  such  deed.  The 
unfortunate  circumstance  is  as  to  the  time 
jost  prior  to  the  election.  But  We  cannot 
say  that  the  inference  of  the  trial  Judge 
that  it  was  done  with  no  Intention  to  Influ- 
ence the  vote  is  unreasonable  and  not  to  be 
entertained. 

[S]  Another  finding  is  of  a  different  Char- 
acter and  Involves  the  construction  of  a  sec- 
tion of  the  primary  election  law.  This  is  the 
finding: 

"That  at  the  August  primary  election  held 
throughout  the  state  of  California  on  the  25th 
day  of  August  1914,  the  said  contestant  Robt 
W.  Miller,  and  the  said  contestee,  J.  !>.  Childs, 
were  each  respectively  candidates  for  nomina- 
tion to  the  office  of  judge  of  the  superior  court 
of  California  in  and  for  the  said  county  of  Del 
Norte,  and  that  at  said  primary  election  contest- 
ant received  a  majority  of  all  the  legal  votes 
cast  for  said  office  in  said  Del  Norte  county, 
and  was  subsequently  by  the  board  of  super- 
visors sitting  as  a  board  of  canvassers,  declared 
to  be  the  duly  elected  nominee  for  said  office 
of  judge  of  the  superior  court  That  subsequent 
to  the  date  of  the  declaration  of  election  by 
the  said  board  of  canvassers  the  contestee  there- 
in contested  the  election  of  said  Robt  W.  Mil- 
ler, and  that  thereafter  such  proceedings  were 
had  in  the  matter  of  said  contest  that  a  Judg- 
ment of  the  superior  conrt  in  and  for  said  coun- 
ty was  duly  made  and  given  wherein  and  where- 
by it  was  dnly  adjudged  and  decreed  that  con- 
testant herein  was  dnly  and  regularly  dected 
at  the  said  August  primary  as  the  nominee  for 
said  office  of  judge. 

Section  23  of  the  Direct  Primary  Law 
(Stats,  of  1913,  p.  1404)  provides  as  follows: 

"Except  in  the  case  of  a  candidate  for  nomi- 
nation to  a  judicial  office,  school  office,  county 
office,  or  township  office,  the  person  receiving 
the  highest  number  of  votes,  at  a  primary  elec- 
tion as  the  candidate  for  the  nomination  of  a 
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political  s*ttr  tat  «b  office  shall  ba  the  candidate 
of  the  party  tor  anch  office,  and  his  name  as 
such  candidate  shall  be  placed  on  the  official 
baUot  voted  at  the  ensuing;  election.  •  •  * 
In  the  case  of  a  judicial  office,  school  office, 
counter  office,  or  township  office,  the  candidates 
equal  in  number  to  twice  the  number  to  be  elect- 
ed to  snch  office,  or  less,  if  bo  there  be,  who  re- 
ceive the  highest  number  of  the  votes  cast  on 
all  the  txillots  of  all  the  voters  participating  in 
the  primal?  election  for  nomination  to  such  of- 
fice, shall  be  the  candidates  for  such  office  at  the 
ensuing  election,  and  their  names  as  such  can- 
didates shall  be  placed  on  the  official  ballot  vot- 
ed at  the  ensuing  dection:  Provided,  however, 
that  in  case  there  is  but  one  person  to  be  elect- 
ed at  the  November  election  to  a  judicial  of- 
fice, school  office,  county  office,  or  township  of- 
fice, any  candidate  who  receives  at  the  August 
primary  election  a  majority  of  the  total  number 
of  votes  cast  for  all  the  candidates  for  such  of- 
fice shuall  be  the  only  candidate  for  such  office 
at  the  ensuing  election.    •    •    • " 

The  argument  is: 

"The  court  will  observe  that  the  Legislature 
has  specialized  on  judicial  offices,  school  offices, 
county  offices,  and  township  offices,  where  but 
one  person  is  to  be  elected,  and  instead  of  say- 
ing the  name  shall  be  placed  upon  the  ballot  dis- 
tinctly n>ecifie8  that  the  party  receiving  the  ma- 
jority of^all  the  votes  cast  at  said  primary  elec- 
tion for  all  the  candidates  for  any  such  office 
shall  be  the  only  candidate  for  such  office  at  the 
ensuing  election.  It  is  clear  that  the  Legisla- 
ture intended  to  distinguish  in  cases  where  but 
one  person  is  to  be  elected  to  a  judicial  office 
as  against  cases  where  more  than  one  person  is 
to  be  elected  to  such  office  or  offices.  Where 
more  than  one  person  is  to  be  elected  it  will  be 
observed  that  the  language  used  by  the  Legisla- 
ture specially  provides  that  in  such  latter  case 
the  names  of  the  persons  receiving  the  highest 
number  of  votes  at  the  primary  election  sb«U 
be  printed  upon  the  official  ballot ;  whereas,  if 
but  one  officer  is  to  be  elected  the  words  'Offi- 
cial Ballot'  printed  upon  the  official  ballot  an 
dropf)ed,  and  in  mandatory  terms — or,  rather, 
pronibitory  terms — the  Legislature  preacribes 
that  the  party  prevailing  at  such  primary  elec- 
tion shall  be  the  only  candidate  at  the  ensuing 
general  election.  The  term  'candidate,'  as  de- 
fined by  the  authorities  cited  by  appellant, 
meaning  one  who  stands  for  votes. 

There  Is  plausibility  in  the  contention,  but 
we  cannot  accept  this  as  a  sound  interpreta- 
tion ot  the  said  statute.  We  need  not  repeat 
tbe  oft-quoted  and  familiar  canons  of  inter- 
pretation, and  we  may  admit  the  primary 
definition  of  "candidate"  to  be  as  claimed  by 
appellant  We  call  attention,  however,  to 
the  fact  that  appellant's  construction  of  this 
statute  would  nullify  other  provisions  of  tbe 
election  law,  as  follows: 

"Nothing  in  this  Code  contained  shall  prevent 
any  voter  from  writing  upon  his  ballot  the 
name  of  any  person  for  whom  he  desires  to  vote 
for  any  office,  and  snch  vote  shall  be  counted  the 
same  as  if  printed  upon  the  ballot,  and  marked 
as  voted  for"  (section  1196,  Pol.  Code),  "or  he 
may  vote  for  a  candidate  or  person  whose  name 
Is  not  printed  on  tbe  ballot  by  writing  a  name 
for  such  office  in  the"  blank  space  left  therefor, 
"in  which  latter  case  the  vote  of  such  voter  for 
that  office  shall  be  counted  for  the  person  whose 
name  is  so  written"  (section  1205,  Pol.  Code). 

"Any  name  written  upon  a  ballot  shall  be 
counted"  for  such  name  "for  the  office  under 
which  it  is  written."    Pol.  Oode,  §  1211,  subd.  1. 

Section  1197  of  the  Political  Code  directs 
that  blank  spaces  shall  be  left  on  tbe  ballot 
and  that  printed  instructions  shall  be  given 


the  Toter  how  to  yiabb  for  a  person  whose 
name  is  not  on  the  ballot. 

These  various  ptOTlalaiis  mnst,  ot  ooorse, 
be  considered  in  determining  the  Intention 
of  the  Legislature,  and  we  are  satisfied  that 
the  particular  section  in  controversy  here 
can  be  reasonably  Interpreted  so  as  not  to 
create  any  conflict  In  tbe  law.  It  is  to  be 
remembered,  also,  that,  we  are  considering 
a  law  that  deals  with  nominations  and  not 
eleotiont  for  office.  Wide  authority  Is  con- 
ferred by  the  Constitution  upon  the  Legis- 
lature in  proyiding  regolatlons  for  nomi- 
nations at  the  primary  and  fixing  the  eligi- 
bility of  candidates  for  such  nominations. 
Section  2^,  art.  2,  State  Constitution.  But 
this  primary  cannot  consUtate  the  election 
even  of  Judge,  as  the  Constltatton  (section 
6,  art  6)  provides: 

"There  shall  be  in  each  of  th«  ocgaaised  eonnr 
ties  *  *  *  of  the  state  a  superior  conrt,  for 
each  of  wliich  at  least  one  judge  shall  b«  elect* 
ed  by  the  qualified  electors  of  me  county  •  •  • 
at  the  general  ttate  election," 

The  Constitution  also  (section  23,  art  9 
provides  the  qualiflcatlons  for  election  to  the 
office  of  superior  judge.  That  condltloo 
Is  that  he  shall  have  been  admitted  to  prac- 
tice before  the  Supreme  Court  of  the  state. 

It  Is  obvious  that  appellant's  interpretation 
of  said  provision  of  the  primary  election  law 
would  make  said  primary  virtually  an  elec- 
tion and  would  add  to  the  constitutional 
quallflcations  for  election  to  the  office  of 
judge  another,  namdy,  that  he  shall  be  the 
successful  candidate  at  the  primary.  Or, 
applying  the  condition  to  respondent,  be  Is 
disqualified  for  election  to  the  office  for  the 
reason  that  he  was  beaten  for  the  nomination 
at  the  primary  election,  whereas  the  Oonstl- 
tutlon  provides  the  only  dlsqnallflcatlon  to 
be  his  not  having  been  admitted  to  practice 
before  the  Supreme  Conrt  It  is  not  to  be 
presumed  that  the  Legislature  Intended  to 
run  counter  to  these  two  constltutleoal 
provislonsL  On  the  contrary,  we  think  the 
seasonable  construction  of  said  provision 
calls  for  the  Imt^catloa  of  the  phrase,' 
"placed  (m  the  <^clal  ballot,"  after  the 
words,  "snch  office,"  so  that  the  amplified 
clause  would  read: 

"Provided,  however,  that  in  case  there  is  bat 
one  person  to  be  elected  at  the  November  dee- 
tion  to  a  judicial  office,  school  office,  county  of- 
fice or  township  office^  any  candidate  who  re- 
ceives at  the  August  primary  election  a  majority 
of  the  total  number  of  votes  cast  for  all  the 
candidates  for  such  office  shall  be  the  only  can- 
didate for  such  office  f^aoed  on  Ihe  ofieial  hat- 
lot  at  the  ensuing  election." 

The  conclusion  we  have  reached,  tt  may  be 
added,  seems  to  be  in  harmony  with  the 
views  expressed  by  quite  a  number  of  au- 
thorities, of  which  we  refer  to  State  ex  reL 
McCarthy  v.  Moore,  87  Minn.  308,  82  N.  W. 
4v  69  L.  B.  A.  447,  94  Am.  St.  Rep.  702;  Win- 
ston V.  Moore,  244  Pa.  447,  91  AtL  630,  U  B- 
A.  1915A,  1100,  Ann.  Gas.  1916C,  488;  Horn 
V.  McCormlck,  261  IlL  413,  108  N.  B.  1063, 
Ann.  Caa.  1915A,  33&    In  the  first  of  these. 
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tbe  langnatpe  of  tbe  atatnte  Is  somewhat  dU- 
ferent  tiom  that  before  ns ;  bat  we  think  it 
is  true  here,  as  there,  that: 

"While  the  candidate  cannot  iMtve  hia  name 
printed,  becaosa  be  has  for  supposed  benefits 
surrendered  that  right,  he  is  still  eligible,  and 
may  aspire  to  the  office,  invite  his  fellow  citi- 
zens to  yote  for  him  in  the  blank  space  provid- 
ed for,  and  secure  the  office,  if  he  can  obtain 
the  requisite  support" 

Tbe  PennsylTania  case  contains  a  learnad 
discussion  of  tbe  constitutionality  of  tbe  pri- 
mary election  law,  and  It  Involved  directly 
the  conatracUon  of  the  following  provisloa 
relating  to  the  nomination  and  election  of 
Judges  of  oonrts  of  record : 

"Provided,  that  whenever,  at  any  primary, 
any  candidate  for  nomination  to  any  of  the 
aforesaid  offices  to  which  but  one  person  is  to 
be  elected  at  the  succeeding  election,  shall  re- 
ceive  a  number  of  votes  greater  than  one-half 
of  the  total  number  of  votes  cast  for  such  of- 
fice at  such  primary,  and  greater  than  one-half 
of  the  number  of  ballots  cast  in  the  political 
district  or  diviaioa  within  which  the  nomination 
is  to  be  made,  such  candidate  »haU  he  the  tole 
nominee  for  rack  office/  and  his  name,  and 
none  other,  shall  be  printed  as  candidate  for 
such  office  upon  the  official  ballots  for  use  at 
such  aocceediog  election."  Section  13  of  the  act 
of  July  24,  1913  (P.  L.  1001),  known  as  the 
Kim-Partisan  Ballot  Law. 

In  commenting  upon  this  provision  it  Is 
said  by  the  court: 

"This  court  has  decided  that  the  limitations 
imposed  must  not  amount  to  a  denial  of  the 
franchise  itself,  and  this  is  the  extremist  limit 
to  which  oar  cases  have  gone.  It  cannot  ba 
reasonably  said  that  the  exercise  of  the  elective 
franchise  is  denied  to  the  individual  voter  by 
the  limitation  contained  in  the  provision  to  sec- 
tion 13.  The  elector  mail  vote  for  the  name 
thus  printed  upon  the  baUot,  or  tio  mow  uirite 
in  the  name  of  any  person  for  whom  he  may 
chooBe  to  vote,  and  thus  he  is  not  denied  the 
right  to  exercise  tbe  franchise  of  voting  in  ac- 
cordance with  his  conviction,  preference  or  sense 
of  public  duty.  It  is  true  that  the  candidate 
who  receives  nK>re  than  one-half  the  votes  poll- 
ed in  the  election  district  at  the  primary  has  an 
advantage  over  all  others,  but  this  is  an  advan- 
tage given  him  by  the  votes  of  a  majority  of  the 
electors  who  performed  their  public  duty  by  at- 
tending the  primary  and  exercising  their  right 
to  vote.  This  advantage  results  from  a  direct 
vote  of  the  people,  and  those  who  are  dissatis- 
fied with  tbe  nomination  tlius  made  are  not  con- 
cluded by  it  but  may  vote  for  a  defeated  can- 
didate, or  for  any  other  person  for  whom  they 
desire  to  vote,  by  patanlag  d>e  mettod  pointed 
out  in  the  act." 

In  the  IIllDola  decision  It  Is  held  that; 

"All  persons  are  equally  eligible  to  office  who 
are  not  excluded  by  a  constitutional  or  legal 
disqualification,  and  eligibility  does  not  depend 
upon  the  right  of  suffrage,  and  the  people  have 
the  right  to  elect  to  office  any  eligible  person. 
•  •  *  Where  the  Constitution  fixes  the  quali- 
fications for  public  office,  the  Legislature  may 
not  cliange  or  add  to  them,  u&lesa  the  Oonstitu- 
tion  confers  that  power." 

"Though  the  Legislature  may  determine  the 
manner  of  conducting  elections,  it  may  not  in- 
terfere with  the  freedom  of  elections  guaran- 
teed by  the  Constitution,  by  imposing  qnalifiea- 
tiona  not  authorized  by  the  Constitution." 

We  conclude  that  die  findings  thus  advert- 
ed to  would  not  support  a  Judgment  for  ap- 
pellant, and  It  having  been  found  that  re-. 


Bpondent  possessed  the  nonJalte  qnaUflca- 
tions  for  the  office  and  received,  as  we  have 
seen,  a  majority  of  the  legal  votes  cast,  and 
there  being  no  question  of  the  sufficiency  of 
the  evidence  to  support  the  findings,  the  con- 
clusion of  the  trial  court,  we  think,  must  be 
upheld. 

[f  ]  Respondent  contends  that  the  brief  of 
appellant  should  be  stricken  from  the  files 
because  of  contemptuous  reference  therein  to 
the  trial  court  But,  while  the  language  c<»n- 
plained  of  is  somewhat  Intanperate,  we  can- 
not bring  ourselves  to  the  belief  that  any 
reflection  upon  the  Integrity  of  the  trial  Judge 
was  intended,  as.  Indeed,  we  have  discovered 
no  ground  for  any  such  reflection. 

The  motion  wlU  therefore  be  denied,  and 
the  Judgment  Is  affirmed. 

We  concur:   CHIPllAN,  P.  J.;   HART,  J. 


McFABDBN  T.  BOBDEN,  County  Treasurer. 
(Civ.  1366.) 

(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia.    Oct.  1,  1915.) 

1.  Counties   «=»19— CLASsmaATioir— Bitkoi 

OF  CEKSUS— tSTATXTTK. 

In  view  of  St  1907,  p.  360  (PoL  (3ode,  { 
4007),  as  amended  by  St  1909,  p.  460,  provid- 
ing that  when  a  new  federal  census  is  taken, 
the  connties  are  not  by  operation  of  law  reclas- 
sified under  it  but  remain  in  the  old  classifica- 
tion until  remssified  by  the  Legislature,  an 
assessor  in  a  county  rated  as  forty-fourth  class 
was  not  entitled  to  appoint  a  deputy  under  Pcd. 
Code,  {  4270,  snbd.  7,  as  amended  by  St  1009, 
p.  740,  authorizing  such  apiMintment  in  coun- 
ties of  the  forty-first  class,  though  the  federal 
census  completed  seven  months  before  audi  as- 
eeasor  entered  upon  his  office  showed  that  the 
county  had  the  requisite  population  to  enter  It 
in  the  forty-first  class;  tne  Legislature  not 
having  made  a  reclassification. 

[Ed.  Note. — For  other  cases,  see  Counties, 
Cent  Dig.  §  19;    Dec.  Dig.  «=»19.] 

2.  COBNTISS    «SS)70— OFTICIMS— SAI.ABIM— E»>- 

FBOT  OF  Cknsub— Statute. 

Without  such  reclassification  the  salaries 
of  county  officers  and  their  deputies  were  unaf- 
fected by  the  federal  census,  since  classification 
and  salaries  are  inseparahleL  in  view  of  Const 
art.  11,  i  5,  providing  that  the  Legislature  sbull 
regulate  the  salaries  of  county  officers,  and 
for  the  purpose  may  (dassify  connties  by  popu- 
lation. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  {{  lOt-113,  115-117;  Dec.  Dig.  «=» 
70.] 

3.  OFFICEBS  <8=3l00— IlfOBEABB  OF  COUFKNSA- 
TIOW. 

St  1911.  p.  886,  amending  Pol.  Code,  | 
4271,  subd.  7,  and  St  1911,  p.  101,  placing 
Mfldero  county  in  the  forty-second  class,  and 
providing  that  the  assessor  of  a  county  of  that 
class  should  receive  a  salary  of  $1,1500  per  year, 
and  should  appoint  a  deputy,  whose  salary 
should  be  $100  per  month,  and  that  the  act 
should  take  effect  immediately,  did  not  apply 
to  the  assessor  of  such  county  elected  at  the 
general  election  In  November,  1910,  at  which 
time  sndi  county  was  of  the  forty-fourth  daaa^ 
and  its  assessor  received  $2,500  per  year,  with- 
out a  deputy,  since  to  so  apply  it  would  violate 
Const  art  11,  %  9,  providing  that  the  compen- 
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sation  of  no  county  officer  shall  be  increased 
daring  his  term  of  office. 

[EM.  Note.— For  other  cases,  see  Officers, 
Cent  Dig.  H  152-157;    Dec.  Dig.  >g=»100.] 

Appeal  from  Superior  Court,  Madeia  Coun- 
ty;   W.  M.  Conley,  Judge. 

Petition  for  writ  of  mandate  by  George 
B.  McFadden  against  N.  L.  Boi-den,  County 
Treasurer.  From  judgment  dismissing  tbe 
altematlTe  writ  or  order  to  show  cause, 
plaintiff  appeals.     Affirmed. 

J.  B.  Cnrtln,  of  Sonora,  for  appellant.  W. 
H.  Larew,  and  Stanley  Murray,  both  of 
Madera,  for  respondent 

HART,  J.  Tbe  plaintiff,  aUeglng  tliat  he 
is,  and  at  all  times  during  the  year  1913  has 
been,  tbe  duly  qualified  and  acting  deputy 
assessor  of  Madera  county,  complains  that, 
on  the  7th  day  of  July,  1913,  he  presented 
to  the  defendant  who  was  at  all  times  dur^ 
ing  said  year  treasurer  of  said  county,  a  war- 
rant In  due  form  for  the  sum  of  $100  issued 
and  signed  by  the  auditor  of  Madera  county, 
for  the  payment  of  the  monthly  salary  of 
the  plalnticr  as  such  deputy  assessor  for  the 
month  of  June,  1013,  and  that  said  treasurer 
refused  to  pay  said  warrant  on  the  alleged 
ground  that  such  payment  "was  not  and  is 
not  authorized  by  the  Constitution  and  laws 
of  tbe  state  of  California." 

The  plaintiff  petitioned  the  court  below  for 
a  writ  of  mandate  to  compel  the  defendant 
as  treasurer  of  Madera  county,  to  pay  said 
warrant  The  court  granted  an  altematlTe 
writ,  and  ui>on  the  bearing  of  the  case  ren- 
dered and  entered  Its  judgment  dismissing 
said  writ  or  the  order  to  show  cause.  This 
appeal  is  prosecuted  by  the  plaintiff  from 
said  Judgment 

By  an  act  of  tbe  Legislature  of  1909  enti- 
tled "An  act  to  amend  section  4006  of  the 
Political  Code  of  the  state  of  California  re- 
lating to  the  classification  of  counties  and 
creating  a  new  class  to  be  known  as  tbe  thir^ 
ty-slxth  class,"  it  is  provided  that: 

"Counties  hariag  a  population  of  6,260  and 
under  6,500  shall  belong  to  and  be  known  as 
counties  of  the  forty-fourth  class."  Stats. 
1909,  p.  533. 

By  tbe  same  act  (page  533)  It  Is  provided 
that: 

"Counties  having  a  population  of  eight  thou- 
sand and  under  eight  thousand  seven  hundred 
and  fifty  shall  belong  to  and  be  known  as  comi- 
ties of  tbe  forty-first  class." 

At  the  same  session  the  Legislature 
amended  section  4270  of  the  Political  Code, 
which  prescribes  the  compensation  for  offi- 
cers of  counties  of  the  forty-first  class,  and 
subdivision  7  of  said  section,  relating  to 
the  office  of  county  assessor,  provides  that: 

"The  said  assessor  may  appoint  one  deputy 
assessor,  which  said  office  of  deputy  assessor 
is  hereby  created,  who  shall  serve  as  such 
only  during  the  months  of  March,  April,  May 
and  June  of  each  year.  Said  deputy  assessor 
shnll  receive  a  salary  of  one  hundred  dollars  per 
month,  payable  during  tbe  period  of  such  serv- 


ice, at  the  same  time  and  In  tlia  nam  manner 
as  the  salary  of  county  officers  is  paid."  Stata. 
1909,  p.  740. 

In  tba  year  1909  tbe  Legislatare,  at  Its 
regular  session,  ascertained  and  determined 
the  population  of  Madera  county  to  be  6,364, 
and  by  act  so  declared.  Stats.  1909,  p.  557. 
Thus  Madera  county  was  placed  In  the  forty- 
fourth  class,  where  It  remained,  so  far  as 
any  affirmative  act  at  classification  by  the 
Legislature  was  concerned,  until  tbe  session 
of  tbe  Legislature  at  1911,  when,  upon  a 
reclasedflcatlon  of  counties.  It  was  placed  in 
counties  of  the  forty-second  daas.  Stats. 
1911,  p.  lOL 

The  term  during  whldi  tbe  plaintiff  alleges 
that  he  acted  and  performed  services  as 
deputy  assessor  of  Madera  county  began 
with  the  first  Monday  after  tbe  first  Tues- 
day of  the  month  of  January,  1911;  bis 
principal  or  tbe  assessor  himself  having  been 
elected  to  the  office  of  assessor  of  said  conot- 
ty  at  the  general  election  held  throughoat 
the  state  in  the  month  of  November,  1910i 

On  April  15,  1910,  nearly  seven  months 
prior  to  the  date  of  the  election  of  tbe  as- 
sessor, as  above  stated,  the  federal  ceusust 
which  is  taken  every  ten  years,  was  complet- 
ed and  officially  declared,  and  it  therefrom 
appeared  that  Madera  county  then  had  a 
population  of  8,368,  which,  under  tbe  classi- 
fication of  counties  as  established  by  tbe  Leg- 
islatare of  1909  (Stata.  1909,  p.  633).  would 
place  said  county  In  tbe  forty-first  class. 

[1]  The  plaintiff  urges  two  pt^ts  upon 
whicb  he  claims  the  right  to  the  relief  pray- 
ed for  in  his  complaint  The  first  point  In- 
volves the  contention  that  inasmuch  as  tbe 
assessor  of  Madera  county  was  elected  after 
it  was  determined  by  tbe  federal  census  In 
1910  that  said  county  contained  a  popula- 
tion of  8,368,  thus  advancing  It  to  a  county 
of  the  torty-flrst  class  under  tbe  then  exist- 
ing classification  of  counties,  said  officer  was 
entitled  to  tbe  services  of  the  deputy  provid- 
ed for  by  tbe  act  of  1900  (page  633,  sapra) 
for  assessors  (tf  counties  of  tbe  latter  class. 

The  Legislatare  of  1907  (Stats.  1907,  p. 
3d0)  enacted  section  4007  of  the  Political 
Code,  which  read  as  follows: 

"Whenever  a  new  federal  ceosus  is  taken, 
the  counties  on  the  first  day  of  July  following 
the  session  of  the  Legislature  next  thereafter, 
are,  by  operation  of  law,  classified  under  sudi 
census." 

Under  said  section,  obvloasly,  upon  tbe 
taking  of  a  federal  census  and  at  the  time 
specified  therein,  counties  automatically  shift- 
ed from  those  several  classes  In  which  tbey 
had  been  placed  by  express  legislative  man- 
date Into  other  classes,  according  to  tbe 
changes  which  su(di  census  showed  bad  tak- 
en place  in  tbe  population  of  the  counties. 
In  other  words,  linder  said  section  as  it 
then  read,  a  reclassification  of  tbe  counties 
by  operation  of  law  would  follow  tbe  taklog 
of  a  federal  census.    And,  assuming  that  a 
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classification  or  redaasiflcatton  at  ooonttes 
tbns  accompllahed  would  in  no  way  trench 
upon  the  provisions  of  sectton  5  of  article 
11  of  the  .Constitution,  which  appears  to  re- 
quire the  Legislature  Itself  by  affirmative  ac- 
tion to  classify  counties  for  the  purpose  of 
fixing  the  compensation  of  county  officers,  it 
said  section  4007,  as  enacted  In  1D07,  was 
still  the  law,  it  is  clearly  manifest  that  the 
position  maintained  by  the  plaintiff  would 
be  sound,  and,  indeed,  Impreguable.  The 
Legislature  of  1009,  however,  amended  said 
section  so  that  it  now  provides: 

"Whenever  a  new  federal  census  is  taken, 
the  couDtiee  are  not  by  operation  of  law  reclas- 
sified under  such  census,  but  shall  remain  in 
the  old  classification  until  reclassified  by  the 
Lesislature."    Stats.  1906,  p.  460. 

It  is  as  plain  as  any  pr(4;>osltlon  can  be 
made  to  appear  that  by  the  foregoing  amend- 
ment the  Legislature  intended  to  and  did 
destroy  whatever  force  and  effect  said  sec- 
tion as  enacted  in  1907  possessed,  and  that 
there  can  now  be  no  reclassification  of  coun- 
ties except  by  an  affirmative  and  direct  act 
of  the  Legislature  itself.  The  result  is  that 
the  federal  census  taken  in  April,  1910,  did 
not  have  the  effect  of  transferring  the  coun- 
ty of  Madera  to  the  forty-first  class,  but 
that,  notwithstanding  such  census,  said  coun- 
ty still  remained  in  the  forty-fourth  class, 
to  which  It  was  assigned  by  the  Legislature 
of  1909,  until  the  reclassification  of  1911. 

[2]  But  it  is  argued  that,  conceding  tliat 
the  classification  of  1909  remained  in  force 
after  the  federal  census  of  April,  1910,  was 
taken,  the  effect  of  the  taking  of  such  census 
was,  nevertheless,  automatically  to  change 
the  salaries  of  county  officers  so  that  they 
would  correspond  with  the  population  of  the 
several  counties  as  ascertained  by  said  cen- 
sn&  In  other  words,  the  contention  Is  that 
the  effect  of  the  amendment  of  section  4007 
of  the  Political  Ck>de  by  the  Legislature  of 
1909,  as  above  indicated,  was,  to  uae  coun- 
sel's language,  to  "suspend  the  classification 
but  not  the  salaries,"  and  that,  "when  a  coun- 
ty by  increased  population  was  moved  from 
one  class  to  another,  the  salary  moved  with 
It  and  sUyed  with  it  until  changed  by  leg- 
islative act"  This  proposition  is,  in  our 
judgment,  entirely  destitute  of  merit 

As  counsel  for  the  respondent  aptly  and 
tersely  puts  the  proposition,  "classification 
and  salaries  are  Inseparable."  In  other 
words,  the  quantum  of  compensation  to 
which  county  officers  are  entitled  is  deter- 
mined wholly  by  and  upon  the  classification 
of  counties  for  that  purpose  as  required  by 
section  C  of  article  11  of  the  Constitution. 
That  the  Legislature  might  not.  If  it  so 
elected  arbitrarily  fix  the  ctHupensatlon  of 
such  officers,  without  regard  to  the  nature 
and  extent  of  the  services  required  of  them, 
but  that  It  should  regulate  the  same,  as 
nearly  as  practicable,  according  to  the  serv- 
ices required  to  be  rendered  by  them,  as  the 
character  and  the  extent  of  such  services 
were  ascertained  by  it  was  the  obvious  de- 


sign of  the  frameis  at  the  Oonstltatloii  when 
they  incorporated  into  that  Instrument  the 
provision  that  the  Legislature  "shall  regu- 
late the  compensation  of  all  such  [county] 
officers,  •  •  •  and  for  this  purpose  may 
classify  counties  by  population."  Article  11, 
i  5,  Const,  supra.  Without  sudi  classiflca- 
ti<»  there  could  be  no  legal  basis  for  regu- 
lating or  fixing  such  compensation,  for  no 
one  will  gainsay  the  proposition  that  the 
mode  of  regulating  the  compensation  of  coun- 
ty officers  as  pointed  out  by  said  provision  of 
the  Constitution  may  not  be  varied  from  or 
a  different  mode  substituted  in  lieu  tbereol 
But  if,  as  the  learned  counsel  for  the  plain- 
tiff seems  to  be  willing  to  concede,  the  old 
classification  remains  in  force,  and  the  effect 
of  the  talking  and  completion  of  the  census 
is  ipso  facto  to  change  the  compensation  of 
the  officers  according  to  the  population  of 
the  counties  as  ascertained  by  such  census, 
why  reclassify  at  all,  so  long  as  the  popula- 
tion remains  the  same  as  ascertained  by  such 
census? 

But  the  Constitution  contemplates  no  such 
situation.  Under  its  provisions,  it  is  plainly 
the  duty  of  the  Legislature  to  classify  the 
counties  for  the  purpose  of  fixing  the  com- 
pensation of  their  officers,  and,  as  nearly  as 
may  be^  equitably  adjusting  it  to  the 
amount  of  services  to  be  by  them  perform- 
ed. It  follows  that  the  compensation  allowed 
to  such  officers  can  be  determined  only  by  the 
class  to  which  they  belong  under  the  classi- 
fication established  by  the  Legislature  in  pur- 
suance of  the  terms  of  the  Constitution,  and 
that  so  long  as  a  classification  once  made 
by  the  Legislature  stands  undisturbed  so 
long  will  the  compensation  of  county  officers 
remain  as  regulated  thereunder,  notwith- 
standing that  there  may  be  an  actual  in- 
crease or  decrease  in  the  population  of  the 
several  counties  shown  by  the  taking  of  a 
federal  or  other  census  after  such  dasslflca- 
tion  has  been  established. 

[3]  The  plaintiff  secondly  contends  that  he 
is  entitled  to  prevail  in  this  proceeding  by 
reason  of  certain  amendments  of  the  so- 
called  county  government  act  by  the  Legisla- 
ture of  1911.  The  Legislature,  at  its  regular 
session  of  that  year,  ascertained  and  deter- 
mined and  declared  that  Madera  county  had 
a  population  of  8,368  (Stats.  1911,  p.  98),  and 
by  the  same  act  made  a  reclassification 
whereby  said  county  was  placed  In  the  forty- 
second  class  (Stats.  1911,  p.  101),  and  sub- 
sequently, and  at  the  same  session,  passed 
an  act  amendatory  of  section  4271  of  the 
Political  Code,  fixing  the  compensation  of  the 
officers  of  counties  of  the  forty-second  class,, 
subdivision  7  of  which  amendment  reads  as 
follows : 

"The  assessor,  twenty-five  hundred  dollars  per 
annum :  Provided,  that  in  countips  of  this 
class  there  shall  be  one  deputy  assessor,  who 
shall  be  appointed  bv  the  assessor  of  said  coun- 
ty and  who  shall  bold  office  from  twelve  o'clock 
meridian  of  the  first  Monday  of  January  ot 
each  year  up  to  twelve  o'clock  meridian  ,qf,-th!(tT^ 
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first  Monday  in  July  of  eadi  ^ear.  The  sal- 
ary of  aaid  deputy  amesaor  herein  provided  for 
is  hereby  fixed  at  the  sum  of  one  hundred  dol- 
lars per  month  during  which  months  he  shall 
hold  office  as  herein  proTided,  which  said  salary 
Bhall_  be  paid  by  snid  connty  at  the  same  time 
nnd  in  the  same  manner  and  out  of  the  same 
fund  as  is  the  salai7  of  the  assessor."  Stats. 
1911,  p.  886. 

The  said  act  also  provides,  "This  act  shall 
take  effect  and  be  in  force  immediately,"  and 
the  contention  Is  that,  although  passed  dur- 
ing the  term  for  which  the  assessor  of  Ma- 
dera county  had  been  elected  tn  November, 
1910,  the  Intention  of  the  I^egislatnre,  as  evi- 
denced by  the  last-quoted  provision,  was  that 
the  said  assessor  was  entitled  to  reap  the 
benefit  of  subdivision  7  of  the  said  section 
4271  as  amended,  and  so  appoint  a  deputy  to 
serve  for  the  period  and  the  compensation 
therein  specified  and  prescribed.  The  con- 
tention cannot  be  sustained. 

While  It  is  no  doubt  true  that  the  act  re- 
ferred to  was  to  take  effect  and  be  In  force 
immediately  upon  Its  passage  In  the  sense 
that  It  then  was  to  become  an  existing  law. 
It  certainly  was  not  Intended  that  its  pro- 
visions sbonid  operate  in  favor  of  the  then 
Incumbents  of  ofiSces  of  counties  of  the  forty- 
second  class  in  any  case  where  It  was  mani- 
fest that  by  so  operating  it  would  hare  the 
effect  of  Increasing  the  compensation  of  such 
officers  (article  11,  {  9,  Const),  and  it  Is 
obvious  that  the.  application  of  the  amend- 
ment to  the  assessor  elected  as  such  in  No- 
vember, 1910,  would  have  that  effect 

The  act  of  1909,  which  fixed  the  compensa- 
tion of  the  oflicers  of  counties  of  the  forty- 
fourth  class,  to  which,  as  seen,  Madera  coun- 
ty then  belonged,  and  which  was  the  exist- 
ing law  as  to  compensation  of  officers  of 
counties  of  said  class  when  the  assessor  of 
whom  the  plaintiff  purports  to  have  acted  as 
deputy  was  elected,  contained  the  following 
provision; 

"In  counties  of  the  forty-fourth  class,  the 
county  officers  shall  receive,  as  compensation 
for  the  services  required  of  them  by  law  or 
by  virtue  of  their  offices,  the  following  salaries : 
•  •  *  The  assessor  twenty-five  hundred  dol- 
lars per  annum."     St.  1909,  p.  228. 

As  shown,  there  was  by  said  act  no  provi- 
sion made  for  a  deputy  or  other  assistant  to 
said  officer,  and  clearly  it  was  contemplated, 
and  Indeed  intended,  by  the  Legislature,  that 
the  person  elected  to  the  office  of  assessor  of 
said  county  while  said  act  existed  should 
himself  perform  all  the  duties  belonging  or 
appertaining  to  that  office  for  the  compensa- 
tion therein  prescribed. 

That  an  act  allowing  a  deputy  to  a  coun- 
ty officer  and  iwssed  during  the  term  for 
which  such  officer  has  been  elected,  in  cases 
where  be  was  entitled  to  none  at  the  be- 
ginning of  the  term  for  which  he  was  elect- 
ed, and  where  such  officer,  at  the  beginning 
of  his  term,  was  allowed  a  lump  sum,  which 
was  to  Include  his  compensation  and  all  the 
expenses  required  to  conduct  Ms  office,  Is  vio- 


lative of  ardde  11,  |  •,  of  ttw  Onifltltntlon, 
aa  Involving  an  Increase  by  lodli«ct  means 
of  his  oompedaatlon  during  the  term  tor 
which  he  was  elected,  is  tborongbly  settled 
by  the  cases.  Dougherty  ▼.  Austin,  94  Cat 
603,  28  Paa  834,  29  Pac.  1092,  16  U  H.  A. 
161 ;  Welsh  ▼.  Bramlet,  98  Cal.  219,  83  Pac. 
66;  Humlston  t.  Sliafr»,  14fi  CaL  196,  78 
Pac.  6R1 ;  Hanson  t.  Underhlll,  12  OaL  App. 
646,  107  Pac.  1016;  Applestlll  t.  Gary,  18  CaL 
App.  387,  123  Pac.  228;  Elder  v.  Oarey,  19 
Cal.  App.  776,  127  Pac.  826 ;  County  of  Cal- 
averas T.  Poe,  167  Cal.  619,  621,  140  Pac.  23. 
In  the  Poe  Case,  which  is,  so  far  as  we  are 
advised,  the  latest  expression  of  the  Supreme 
Court  upon  the  subject,  Mr.  Jtistlce  MelTln, 
speaking  for  the  court  says  tliat; 

"Where  the  statute  provides  a  fixed  salary 
for  an  officer  and  fixed  salaries  for  dq>nties.  all 
paynble  out  of  the  connty  treasury,  a  suliae- 
quent  law  increasing  the  compensation  of  the 
deputies  or  their  number  will  take  effect  at 
once"  (Tulare  Oow  ▼.  May,  118  GU.  804,  60 
Pac.  427;  Newman  y.  IjHter,  11  CaL  App. 
677,  105  Paa  785),  bat  that  where,  as  in  the 
case  of  the  assessor  here,  "at  the  beginning  of 
an  officer's  term  the  statute  allowa  him  a  gross 
sum  to  cover  his  oompensation  and  all  the  ex- 
penses of  his  office,  such  emolnment  may  not 
be  directly  increased  by  statute  allowing  a  larg- 
er sum  nor  indirectly  by  the  creation  of  the 
office  of  a  deputy  to  be  psJd  by  the  connty." 

Nothing   more   need    be   said   upon   tbia 
branch  of  the  discussion  herein. 
The  judgment  1b  affirmed. 

Weonncnr:  CHIPMAN,  P.  J.;  BUilSON. 
JTndse  pro  tem. 


CITY  AND  COUNTY  OP  BAN  FRANCISCO 
V.  McGOVERN  et  aL     (Civ.  1285.) 

(District  Ooart  of  Appeal,  Third  District,  CoU- 
fomia.    Oct.  2,  1916.) 

1.  Taxatioit  «=!>18S— Taxatiow  of  BCumoi- 
PAi,  PBOPrarrr— BxBMPTiON— "BsiiOiio." 

CiHist  art  13,  i  1,  providing  for  the  taxa- 
tion of  all  property  not  otherwise  exempted 
and  that  property  '^uch  as  may  belong  to  the 
United  States,  this  state,  or  to  any  oonn^  or 
municipal  corporation  within  the  state  shall  be 
exempt  from  taxation,"  requires  no  interpreta- 
tion or  construction,  but  exempts  all  property 
of  municipalities  from  taxation  whether  within 
the  boundaries  of  the  county  in  which  they 
lie,  or  not;  the  word  "betong"  meaning  "Itavliic 
in  possession." 

[Ed.  Note.— For  other  cases,  see  Taxation. 
Cent  Dig.  §  295;   Dec.  Dig.  «=3l83. 

For  other  definitions,  see  Words  and  Phrases, 
fMrst  and  Second'  Series,  Belong.] 

2.  Taxation  9=9lS3— ElxxitPTioHS— Mtrinci- 
PAL  Pbopebtt  —  Pbopebtt  Without  thk 
Municipality. 

Since  Const,  art  13,  I  1,  absolutely  exempts 
the  property  of  municipalities  from  taxation,  it 
is  immaterial  that  at  the  time  of  the  adoption 
of  the  Constitution  it  was  beyond  the  iMwers 
of  a  municipality  to  own  land  without  ita 
boundaries. 

FFd.  Note.— For  oilier  cases,  see  Taxatlmi. 
Cent  Dig.  f  295;   De&  Dig.  «s>183.] 
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3.  Taxation  «=»186— MnRicaPAi.  Cokfoba- 
TI0N8  —  Exemption  fboh  Taxation  — Con- 
struction. 

Const  art.  13,  g  1,  providing  for  tli*  tax- 
ation* of  all  proportr  not  otherwise  exempted 
and  "that  propertj  used  for  free  public  li- 
braries," etc.,  and  such  as  may  belong  to  the 
"state,  or  to  any  county  or  municipal  corpora- 
tion within  the  state  shall  be  exempt  from  taxa- 
tion," by  the  use  of  the  word  "used"  in  certain 
connections,  and  its  omission  as  applied  to  mu- 
nicipal property  contemplated  the  exemption  of 
all  municipal  property  and  not  alone  that  used 
for  manicipal  pocpoaes. 

[Ed.  Note.— For  other  oases,  see  Taxatios, 
Cent  I>i«.  {  295;  Dec.  Dig.  <8=>186.] 

4.  Taxation  «=>188— Exxicftion— InxqitaIi- 
rrr. 

That  a  constitntional  provision  exempting 
municipal  property  from  taxation  will  place  mu- 
nicipal corporations  by  the  operation  of  public 
utilities  in  unequal  competition  with  individ- 
uals in  a  business  enterprise,  does  not  invalidate 
the  provision,  but  the  people  must  be  presumed 
to  have  considered  the  natural  and  inevitable 
consequences  of  their  action  in  adopting  the 
constitutional  provisions. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  g  295;  Dec  Dig,  «=>183.] 

6.   CONBTITUTIONAL   LaW  ®=»42  —  OONSTITU- 

TIONAI.  PB0VI3I0N— Who  Mat  Qukstion. 
A  county  cannot  raise  the  question  that  a 
provimon  of  the  Constitution  denies  to  any 
person  the  equal  protection  of  the  laws,  al- 
though the  provision  objected  to  is  an  exemption 
of  particular  property  from  taxation,  since 
that  does  not  prevent  the  county  from  collect- 
ing the  necessary  revenues  in  any  other  man- 
ner. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  Si  39.  ^:  Dec.  Dig.  «=» 
42.] 

6.  CONSTITUTIONAI.   IiAW    ^=>120  —    OBIJOA- 

TioN  or  CoNTKACTS  —  Intekfiesence  with 

Fbanchisb— Competition. 

That  a  municipal  corporation  by  furnish- 
ing light  and  power  to  another  cit^  engages  in 
competition  with  a  corporation  which  was  pre- 
viously given  a  franchise  to  operate  in  such  oth- 
er dty  is  not  a  vi<datlon  of  the  franchise  right, 
since  the  state,  by  granting  a  franchise,  does 
not  part  with  the  right  to  engage  in  the  busi- 
ness contemplated  by  it  and  the  municipality 
is  a  branch  of  the  state. 

rX<d.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  gg  296,  801,  362-113:  Dec. 
Dig.  <S=»129.1 

7.  CoNBTiTunoNAL  Law  4=»278  —  Dux  Pxo- 
CEss  or  Law. 

Where  the  Constitution  expressly  grants  to 
a  city  the  right  to  construct  and  operate  a  pub- 
lic utility  in  another  city,  it  is  subject  to  no  oth- 
er restraints  when  thus  engaged  than  where  ft 
so  engages  within  its  own  boundaries,  and  the 
impairment  of  the  value  of  the  works  of  the 
private  corporation  in  such  city  is  not  the  tak- 
ing of  property  without  due  process  of  law,  nor 
without  just  compensation. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  gg  763.  765,  767-770,  77^- 
777,  77»-80e,  80&-»0,  816-824,  907-924.  942; 
Dec.  Dig.  <8=>278.] 

8.  Taxation  «=»183— Exbuftions— Biqht  to 
Exempt. 

The  right  to  make  exemptions  is  an  ad- 
junct of  the  right  to  tax,  and  the  government 
may  at  any  time  exempt  its  own  branches  from 
taxation. 

[Ed.  Note.— BVir  other  cases,  see  Taxation, 
Cent  Dig.  g  296;   Dec.  Dig.  <&=>183.] 


9.  CoNarrruTioNAi.  Law  «=s229  —  BSxkuf- 
TioN  FBOU  Taxation  —  Dtjx  PBOoxsa  or 
Law. 

That  exemptions  from  taxation  increase 
the  harden  placed  upon  property  taxed,  does  not 
show  a  denial  to  the  taxpayer  of  the  equal  pro- 
tection of  the  law. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  g  685;    Dec.  Dig.  <8=»229.] 

Appeal  from  Sui)erlor  Court,  San  Joaquin 
County;  Frank  H.  Smith,  Judge. 

Action  by  the  City  and  County  of  San 
Francisco  against  T.  F.  McGrOvem  and  oth- 
ers, as  the  Board  of  Supervisors  and  District 
Attorney  of  the  County  of  Tuolumne.  From 
a  judgment  for  plaintifl  entered  on  sustain- 
ing the  demurrer  to  the  answer  and  orerrol- 
ing  the  demurrer  to  the  petltton,  defendant 
appeals.    Affirmed. 

Rowan  Hardin,  of  Sonora,  J.  0.  Campbell, 
of  San  Francisco,  Frank  C.  Sdierrer,  of  In- 
dependence, and  Walter  Shelton  and  Thomas 
Breeee,  both  of  San  Francisco,  for  appel- 
lants. Percy  Y.  Long,  J.  F.  English,  and  Rob- 
ert M.  Seerles,  all  of  San  Francisco,  for  re- 
spondents. 

CHIPMAN,  P.  J.    The  actloa  arises  on  a 

petition  for  a  wilt  of  mandate  by  the  dty 
and  county  of  San  Francisco  against  the 
board  of  supervisors  and  tbe  district  attor- 
ney of  Tuolumne  county,  asking  for  a  writ 
of  mandate  compelling  such  board  of  super- 
visors  to  have  entered  upon  the  minutes  of 
said  board  an  order  directing  the  auditor  of 
the  county  of  Tuolumne  to  cancel  certain 
assessments  for  taxes  tor  tbe  fiscal  years 
1911-12,  and  1912-13 ;  and  Ukewlse  directing 
such  board  of  supervisors  to  direct  the  audi- 
tor of  said  county  of  Tuolumne  to  cancel  any 
other  assessments  which  may  have  been  lev- 
ied by  the  assessor  of  said  county  upon  any 
other  property  belonging  to  the  said  dty  and 
county  of  San  Franciaoo  located  In  the  county 
of  Tuolumne,  and  likewise  directing  said 
board  of  supervisors  to  direct  the  auditor 
and  recorder  of  said  county  of  Tuolumne  to 
cancel  any  and  all  sales  of  any  of  the  proper- 
ty described  In  the  petition,  which  may  have 
been  sold  to  the  state  of  California  for  non- 
payment of  any  taxes  levied  against  said 
property. 

The  x)etltion  further  prays  that  a  writ  of 
mandate  Issue  against  the  defendant  Rowan 
Hardin,  as  district  attorney  of  said  county 
of  Tuolumne,  directing  him  to  give  his  writ- 
ten consent  to  such  action  of  said  board  of 
supervisors,  together  with  such  other  relief 
as  to  the  court  may  seem  meet  and  equitable 
in  the  premises,  and  for  costs  of  suit. 

This  action  was  originally  commenced  in 
the  dty  and  county  of  San  Francisco  and,  on 
tbe  14th  day  of  February,  1913,  the  superior 
court  ot  said  dty  and  county  Issued  an  al- 
ternative writ  of  mandate  commanding  the 
defendants  to  do  and  perform  tbe  acts  here- 
inbefore stated  or  to  appear  before  said  su- 
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perior  court  in  the  dty  and  connty  of  Ban 
Francisco  and  show  cause  why  they  should 
not  proceed  In  accordance  with  the  said  writ 
Thereafter  the  defendants  appeared  and 
moved  for  a  change  of  the  place  of  trial  of 
said  action  to  the  county  of  Tuolumne,  and 
at  the  same  time  Interposed  their  demurrer 
to  the  petition.  Subsequently,  by  stipulation 
of  all  the  parties,  said  motion  for  a  change 
of  venue  was  denied  without  prejudice,  and 
the  action  was  transferred  to  department  1 
of  the  superior  court  of  San  Joaquin  county 
for  further  hearing  and  determination.  The 
matter  was  heard  on  defendants'  demurrer 
to  the  petition  and  platntlflTs  demurrer  to 
the  answer.  The  court  overruled  the  demur- 
rer to  the  petition,  sustained  the  demurrer 
to  the  answer,  and  gave  judgment  that  the 
peremptory  writ  issue  as  prayed.  Defend- 
ants appeal  from  the  Judgment. 

The  property  involved  consists  of  certain 
lands,  rights,  and  claims  for  the  construction 
of  certain  works  in  connection  with  the 
Hetcb-Hetcby  and  Lake  Eleanor  water  sup- 
ply for  the  city  and  county  of  San  Francis- 
co; the  sources  of  said  water  supply  betag 
located  in  Tuolumne  county. 

Plaintiff  alleged  in  paragraph  VI  of  Its 
complaint: 

"That  said  proper^  was  acquired  by  said  city 
and  county  of  San  Erancisco  for  the  purj^ose  of 
building,  constructing,  operating,  and  maintain- 
ing a  public  utility,  to  wit,  a  municipal  water- 
works and  supply  for  the  benefit  of  said  city  and 
county  of  San  Francisco  and  the  inhabitants 
thereof.  That  all  of  said  property  was  acquired 
by  said  city  and  county  either  by  purchase  or  by 
original  appropriation  by  said  city  and  connty 
of  dam  or  reservoir  sites,  or  power  house  sites, 
under  the  law  of  the  state  of  California.  That 
the  said  city  and  county  of  San  Francisco  has 
so  expended  in  the  purchase  of  said  property  a 
sum  of  money  in  excess  of  $1,000,000." 

The  first  paragraph  of  defendants'  answer 
reads  as  follows: 

"In  an  answer  to  paragraph  VI  of  said  com- 
plaint and  petition  these  defendants  admit  that 
the  property  mentioned  and  described  in  said  pe- 
tition and  complaint  was  acquired  by  the  said 
city  and  county  of  San  Francisco  for  the  pur- 
pose of  building,  constructing,  operating,  and 
maintaining  a  public  utility,  to  wit,  a  municipal 
waterworks  and  water  supply  for  the  benefit  of 
said  city  and  county  of  San  Francisco  and  the 
inhabitants  thereof;  but  allege  that  in  addition 
to  purchasing,  operating,  and  maintaining  said 
public  utility  for  the  benefit  of  the  said  city  and 
county  of  San  Francisco  that  said  plaintis  and 
petitioner  does  intend  to  construct,  operate,  and 
maintain  said  waterworks  and  public  utility  for 
the  purpose  of  selling  water  and  operating  with- 
out the  boundaries  of  said  municipal  corporation, 
and  does  contemplate  and  intend  to  derive  a  rev- 
enue from  such  operation  and  sale  of  water." 

The  proceedings  of  the  city  leading  up  to 
and  including  the  purchase  of  the  property 
and  the  location  of  certain  rights  and  claims 
and  the  purpose  thereof  are  fully  set  forth 
and  not  denied.  It  is  also  alleged  that  all  of 
the  city's  property  in  Tuolumne  connty  Is 
necessary  for  the  construction  and  operation 
by  the  city  of  Its  municipal  works  and  water 
supply,  as  folly  set  forth,  and  that  all  of  It 
will  be  used  and  operated  for  such  municipal 


waterworks  for  the  idty  and  Its  Inhabitants. 
Looking  at  the  entire  pleadings  and  consider- 
ing the  course  which  the  discussion  took  In 
the  briefs,  we  think  the  demurrers  wei%  rul- 
ed upon  on  the  assumption  that  plalntlflTs 
said  property  Is  to  be  used  mainly  for  the 
purpose  of  supplying  the  dty  of  San  Fran- 
cisco and  its  Inhabitants  with  water,  light 
and  power,  but  also  to  supply,  at  least  inci- 
dentally, water,  light,  and  power  to  cities 
and  Inhabitants  outside  of  the  dty  and  coun- 
ty of  San  Frandsco. 

Plaintiffs  claim  Is  founded  on  section  1, 
article  13,  of  the  Constitution  whidi,  as  it 
stood  at  the  time  the  property  was  acquired 
and  the  action  was  tried,  read  as  foUows: 

"All  property  in  the  state  except  as  otherwise 
in  this  Constitution  provided,  not  exempt  under 
the  laws  of  the  United  States,  shall  be  taxed  io 
proportion  to  its  value,  to  be  ascertained  as  pro- 
vided by  law,  or  as  hereinafter  provided.  The 
word  'property,'  as  used  in  this  article  and  sec- 
tion, is  hereby  declared  to  indude  moneys,  cred- 
its, bonds,  stocks,  dues,  franchises,  and  all  other 
matters  and  things,  real,  personal,  and  mixed, 
capable  of  private  ownership:  Provided,  that  a 
mortgage  *  •  •  ghaU  not  be  considered  prop- 
erty subject  to  taxation ;  and  further  provided, 
that  property  nsed  for  free  public  libraries  and 
free  museums,  growing  crops,  property  used  ex- 
dusively  for  public  schools,  and  such  as  may  lie- 
long  to  the  United  States,  this  state,  or  to  any 
county  or  municipal  coriraration  within  this 
state  shall  be  exempt  from  taxation.  •  •  • 
The  Legislature  may  provide,  except  in  the  case 
of  credits  secured  by  mortgage  or  deed  of  trust, 
for  a  deduction  from  credits  *  •  •  due  to 
bona  fide  residents  of  this  state." 

The  only  question  involved  is  as  to  the  true 
meaning  of  this  section  of  artide  13  of  the 
Constitution. 

In  their  brief  defendants  address  them- 
selves to  two  propositions:  (1)  The  only 
property  of  a  munldpallty  or  county  exempt 
from  taxation  Is  that  which  is  held  for  gov- 
ernmental purposes.  (2)  The  property  of  a 
municipality  held  in  its  private  and  proprie- 
tary capadty  situated  in  a  taxing  district 
other  than  that  in  which  the  munidpality  Is 
located  is  subject  to  taxation  by  that  district 

In  support  of  the  first  proposition,  Pas- 
adena V.  Pasadena  Land,  etc.,  Co.,  152  CaL 
579,  593,  98  Pac.  490,  and  Davoust  v.  City  of 
Alameda,  149  Cal.  69,  72,  84  Pac.  760,  5  L.  B. 
A.  (N.  S.)  536,  9  Ann.  Cas.  847,  are  dted.  In 
the  former  of  these  cases  a  water  system 
was  Involved,  and  in  the  latter  the  operating 
of  an  electric  plant  and  the  court  held  that 
In  sndi  matters  "a  dty  does  not  act  in  its 
governmental  capadty,  but  in  a  proprietary 
and  only  quasi  public  capadty." 

In  farther  confirmation  of  the  propcsUloo 
that  the  exercise  of  the  function  of  owner- 
ship and  operation  of  a  pmblic  utility  by  a 
mnnldpallty  for  the  benefit  of  its  Inhabit- 
ants does  not  make  it  civic  or  governmental, 
the  following  cases  are  dted:  Safety  Insu- 
lated Wire  Cable  Co.  v.  Baltimore,  66  Fed. 
140,  143,  18  C.  a  A.  876;  New  Orleans,  H.  St 
O.  R.  Co.  y.  New  Orleans,  20  Ltu  Ann.  478^. 
48L    It  Is  hence  claimed:    ,  , 
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"That  when  the  Constitntioo  epeaks  of  the 
property  'of  any  county  or  municipal  corpora- 
tion,' the  language  may  be  interpreted  as  refer- 
ring to  a  county  or  municipal  corporation  either 
in  the  primary  significance  of  mere  governmen- 
tal agencies  or  aa  including  the  evolved  status  of 
quasi  private  proprietors." 

It  ia  contended  tliat  the  phrase  used  la 
the  Constitution — "such  (property)  as  may 
belong  •  •  •  to  any  county  or  municipal 
corporation"— indicates  that  the  word  "be- 
l<»g"  was  used  to  denote  relationship  or  ap- 
purtenance, and  not  to  denote  ownership; 
that  property  in  itself  denotes  ownership 
"for  a  thing  cannot  be  property  unless  it  is 
owned.  In  this  sense  it  is  correct  to  speak 
of  the  property  of  a  person,  not  of  the  prop- 
erty belonging  to  a  person.  But  if  we  wish 
to  speak  of  property  held  by  a  person  in  a 
certain  capacity  as  bearing  a  certain  relation 
to  taim,  then  we  may  properly  speak  of  prop- 
erty belonging  to  him  in  the  capacity  or  re- 
lationship which  Is  stated  or  implied."  At- 
tention ia  called  to  section  14  of  article  13, 
which  reads: 

"The  moneyed  capital,  reserve,  surplus,  undi- 
vided profits,  and  all  other  property  belonging  to 
unincorporated  banks  or  bankers  of  this  state, 
or  held  by  any  bank  located  in  this  state 
*  *  *  shall  be  likewise  assessed  and  taxed  to 
such  banks  or  bankers  *  *  *  in  the  manner 
to  be  provided  by  law  and  taxed  at  the  same  rate 
as  is  levied  upon  the  shares  of  the  capital  sto<^ 
of  incorporated  banks." 

It  is  obvious,  says  the  brief,  that  the  word 
"belong,"  as  thus  used,  refers  only  to  the 
property  of  the  banker  owned  by  him  In  the 
capacity  of  a  banker,  and  not  to  hla  home  or 
private  investments.  Occurring  In  the  same 
article  of  the  Constitution  as  does  the  word 
"belong"  used  in  section  1,  it  is  contended 
that  no  reason  can  be  advanced  why  the 
word,  as  it  occurs  in  section  1,  should  not  be 
given  the  same  meaning.  The  case  of  The- 
ological Seminary  t.  Illinois,  188  TJ.  S.  662, 
23  Sup.  Ct.  386,  47  L.  Ed.  641,  Is  cited  as  per- 
snasive  If  not  conclusive  of  Qie  soundness  of 
defendants'  contention.  This  wag  a  case 
that  went  np  to  the  United  States  Supreme 
Court  from  the  Illinois  Supreme  Court  on 
writ  of  error.  That  state  created  a  corpora- 
tioii  for  religious  and  benevolent  purposes 
under  the  name  of  the  Board  of  Directors 
of  the  Clilcago  Theological  Seminary.  Priv. 
Liaws   1855,  p.  375.    Section  2  provided: 

"That  the  seminary  shall  be  located  in  or 
near  the  city  of  Chicago.  The  object  shall  be  to 
furnish  instruction  and  the  means  of  education 
to  young  men  preparing  for  the  gospel  minis- 
try," etc. 

Section  5  provided: 

"That  the  proi>erty,  of  whatever  kind  or  de- 
scription, belonging  or  appertaining  to  said 
seminary,  shall  be  forever  free  and  exempt 
from  all  taxation  for  all  purposes  whatsoever." 

The  court  held  that  property  of  the  cor- 
poration located  outside  of  the  limits  of  the 
seminary  itself,  not  used  directly  tor  the 
seminary,  though  the  rentals  therefrom  were 
used  for  its  benefit,  was  not  exempt  from 
taxation.  Having  presented  the  principal 
reasons  given  by  defendants  in  support  of 


their  first  proposition,  we  will  state  briefly 
their  position  as  to  the  second.  It  is  claim- 
ed that  at  the  time  of  the  adoption  of  the 
Constitution,  in  1879,  there  were  no  existing 
statutes,  general  or  special,  authorizing  mu- 
nicipal corporations  or  counties  to  hold  prop- 
erty, situated  vrtthout  their  boundari^  for 
nongovernmental — that  is,  private  or  proprie- 
tary— purposes.  It  is  hence  argued  that,  be- 
cause in  1879  the  ownership  of  land  by  a 
municipality,  outside  its  limits,  for  proprie- 
tary purposes  would  be  ultra  vires,  it  fol- 
lows that  the  word  "property"  in  the  sec- 
tion under  discussion,  cannot  be  deemed  to 
refer  to  land  so  situated  and  held.  New- 
port V.  Unity,  68  N.  H.  687,  44  Att  704,  78 
Am.  St  Rep.  626,  is  claimed  to  be  directly  in 
point  Attention  Is  called  to  section  19, 
article  U  of  the  Constitution,  as  adopted 
October  10,  1911,  vesting  in  any  municipal 
corporation  the  right  to  "establish  and  oper- 
ate public  works  for  supplying  its  inhabit- 
ants with  light,  water,  power,  heat,  trans- 
portation, telephone  service  or  other  means 
of  communication,"  and  further  providing 
that  "a  municipal  corporation  may  furnish 
such  services  to  inhabitants  outside  its 
boundaries:  Provided,  that  it  shall  not  fur- 
nish •  ♦  •  service  to  the  inhabitants  of 
any  other  municipality  owning  or  operating 
works  supplying  the  same  service  to  such 
inhabitants,  without  the  consent  of  such  oth- 
er municipality,  expressed  by  ordinance."  It 
is  contended  that,  under  the  power  thus  giv- 
en, San  Francisco  may  enter  the  city  of 
Stockton,  for  example,  which  owns  no  mu- 
nicipal power,  light,  or  water  system,  in  full 
competition  with  every  public  service  cor- 
poration and  person  operating  in  said  city 
and  county;  that,  aa  a  consequence  of  the 
construction  placed  upon  section  1  of  article 
13  by  plaintiff,  the  private  persons  and  pub- 
lic service  corporations  must  pay  a  tax  to 
maintain  the  state  and  county  governments, 
while  San  Frandaco,  with  power  and  pipe 
lines  apread  throughout  the  county  and  own- 
ing valuable  propertiea  there  and  engaged  In 
the  same  business,  would  pay  no  tax.  Un- 
der such  state  of  facts,  it  is  claimed,  we 
have  a  conflict  with  the  Fourteenth  Amend- 
ment of  the  federal  Constitution  which  pro- 
vides that  no  state  shall  deny  to  any  person 
within  Its  jurisdiction  the  equal  protection 
of  tlie  law.  It  la  urged  that  the  different 
provisiona  of  the  Constitution  must  be  con- 
atrued  together,  and  that  it  la  the  duty  of 
the  court  to  adopt  such  construction  as  will, 
if  possible,  prevent  a  conflict  with  the  federal 
Gonstitntion — citing  Black  on  Interpretation 
of  Law,  p.  24;  Bndlich,  Interpretation,  J  523. 
That  Tuolumne  county  is  in  a  position  to 
raise  this  conatitutional  question  Is  urged 
for  the  reason  that  it  is  an  interested  party 
to  the  extent  that  its  power  to  levy  and  col- 
lect taxes  on  property  within  its  boundaries 
Is  in  question.  We  have  thus  endeavored  to 
present  the  salient  points  urged  for  a  rever-  . 
sal  of  the  Judgment,  deeming  it  but  just  tbat,  [Q 
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In  a  case  of  anch  far-reaching  Importance, 
tbe  reasons  Impelling  defendants  to  seek  a 
review  ot  the  matter  should  be  fully  stated. 

[1]  As  a  complete  and  couclusiTe  answer 
to  all  of  defendants'  contentions,  plaintiff 
claims  that,  under  section  1,  article  13  of 
the  Constitution  (and  also  sectloD  360T  of  the 
Political  Code),  neither  the  location  of  the 
property  nor  the  use  to  which  it  Is  to  be  put 
has  any  bearing  upon  the  question,  for  the 
reason  that  the  section  of  the  Constitution 
(the  Code  section  as  well)  is  plain  and  onr 
ambiguous,  and  hence  is  not  subject  to  Ju- 
dicial interpretation.  Defendants  admit  In 
their   brief  that: 

"If  the  constitutional  provision  be  not  open  to 
construction,  the  argument  ab  inconvenient!  is 
not  one  which  can  address  itself  to  the  court — 
that  is  a  matter  for  consideration  by  the  Legis- 
lature, not  the  judicial  department  of  govern- 
ment"' 

The  rule  of  construction  Is  found  In  many 
''ases  and  in  text-books,  and  was  well  stated 
In  State  v.  McGough,  118  Ala.  159,  24  South. 
393,  396,  397,  as  foUows: 

"It  is  to  be  admitted  broadly,  that  the  object 
of  construction,  as  applied  to  a  written  Consti- 
tution, is  to  give  effect  to  the  intent  of  the  peo- 
ple in  adopting  it;  that  their  intent  is  deduc- 
ed, not  only  from  the  language  of  the  particular 
provision  to  be  construed,  but  in  connection 
with  all  the  other  parts  of  the  instrument: 
from  its  history,  and  from  a  consideration  of 
the  causes  which  led  to  its  adoption,  and  the 
mischief  it  was  intended  to  remedy  (citing  cas- 
es). But,  there  are  other  rules  of  interpreta- 
tion that  may  override  all  others,  as  "where  a 
law  is  plain  and  unambiguous,  whether  it  be  ex- 
pressed in  general  or  limited  terms,  the  Legis- 
lature (or  framers  of  a  Constitution)  should  be 
intended  to  mean  what  they  have  plainly  ex- 
pressed, and  consequently  no  room  is  left  for 
construction.  Possible  or  even  probable  mean- 
ings, when  one  is  plainly  declared  in  the  instru- 
ment itself,  the  courts  are  not  at  liberty  to 
search  for  elsewhere.'  •  •  •  Whenever  a 
constitutional  provision  is  plain  and  unambign- 
ons,  when  no  two  meanings  can  be  placed  on 
the  words  employed,  it  is  mandatory,  and  courts 
are  bound  to  obey  it  Such  a  mandate,  whether 
wise  or  unwise,  whether  founded  upon  good  rea- 
sons or  not,  is  obligatory,  and  cannot  be  con- 
strued away  by  the  history  of  the  past,  or  by 
any  mischief  that  it  may  be  supposed  it  was  in- 
tended to  remedy." 

See  Cooley  on  Constitutional  Limltatlona, 
pp.  89-91;  Maxwell  v.  Dow,  176  U.  S.  581, 
602,  20  Sup.  Ct  448,  494,  44  L.  Ed.  597. 

We  find  ourselves  unable  to  discover,  from 
the  language  employed  in  the  Constitution, 
any  reason  for  Interpretation,  or  ground  for 
entertaining  doubt  as  to  its  meaning.  The 
language  employed  in  classifying  the  proper- 
ty declared  to  be  exempt  from  taxation.  It 
will  be  noted,  limits  the  exemption  as  to 
property  used  for  free  public  libraries  and 
free  museums  and  property  used  for  public 
schools,  but  the  language  following  is : 

"And  such  (property)  as  may  belong  to  the 
United  States,  this  state,  or  to  any  county  or 
municipal  corporation  within  this  state  shall  be 
exempt  from  taxation." 

The  condition  here  seems  only  to  be  that  it 
(the  property)  shall  "belong"  to  the  United 


States,  etc.  Its  location  or  use  Is  not  made 
a  condition  of  Its  exemptl<».  Tte  word  "be- 
long" is  applied  alike  and  wltii  the  same 
force  and  meaning  to  the  United  States,  this 
state  and  to  counties  and  munldpalltlea,  and 
it  seems  to  us  was  employed  to  denote  an 
unqualified  ownership  of  the  property,  not 
an  ownership  subject  to  the  condition  tbat 
It  was  to  be  used  exclusively  for  govern- 
mental purposes.  (Jertalnly  it  was  not  In- 
tended to  attach  any  sncb  condition  to  pic^ 
erty  belonging  to  the  United  States  or  this 
state  and  how  can  we  give  it  a  different 
meaning  as  applied  to  counties  and  munid- 
paUties? 

"The  Constitution  of  a  state  derives  its  force 
and  authority  from  the  vote  of  the  people  adopt- 
ing it  For  that  reason  it  is  a  general  rule  that 
in  construing  the  provisions  of  a  Constitntion 
the  words  employed  therein  shall  be  given  the 
meaning  which  they  bear  in  ordinary  nse  among 
the  people.  The  natural  and  ordinary  meaning 
of  the  words  is  to  be  accepted,  except  where  a 
word  is  used  the  meaning  whereof  is  established 
by  statute  or  by  judicial  construction."  Burke 
V.  Snively,  208  IlL  328,  70  N.  B.  327,  829. 

All  the  dictionaries  give  the  word  "belong," 
among  other  meanlnga,  the  deflnltlcai: 

"To  be  the  property  of  (Webster,  Century); 
"to  be  possessed  by"  (Worcester). 

That  this  was  the  sense  In  wbldi  the 
framers  of  the  Constitution  nsed  the  word 
will  be  seen  when  we  consider  the  debates 
upon  its  adoption  by  the  constitutional  con- 
vention hereinafter  to  be  noticed.  It  is 
true,  as  suggested  by  defendants  that  we 
must  rather  look  to  the  sense  in  which  the 
people  regarded  the  word,  when  they  voted 
at  the  polls,  for  It  was  the  people  and  not 
the  framers  who  finally  passed  upon  the 
provision.  We  must,  however,  assume  that 
the  people  gave  to  the  word  its  ordinary  and 
natural  meaning,  and  In  doing  so  we  can 
reach  no  other  conclusion  than  that  they 
understood  the  provision  to  exempt  "Buch 
(property)  as  may  belong  to"  as  meaning 
"such  (property)  as  was  owned  by"  or  "the 
property  or*  the  United  States,  this  state, 
etc  The  argument  that  the  use  of  the  word 
"belonging,"  In  section  14  of  article  13, 
throws  light  upon  its  use  In  section  1  we 
think  without  force.  There  the  language 
"belonging  to  unincorporated  banks  or  bank- 
ers of  this  state"  shows  upon  Its  face  that 
the  taxable  property  mentioned  was  meant 
to  be  the  property  of  the  unincorporated 
bank  or  hanker  nsed  In  carrying  on  the 
business  In  the  capacity  of  a  banking  con- 
cern. In  looking  over  the  provisions  of  the 
Constitution  It  will  be  found  that  In  many 
places  the  words  "belonging  to"  are  nsed 
Interchangeably  with  the  words  "tiie  prop- 
erty of,"  So  In  referring  to  the  property  of 
"The  California  School  of  Mechanical  Arts," 
the  "California  Academy  of  Sciences,"  the 
"Cogswell  Polytechnlcal  College."  Sections 
11,  12,  and  13,  art  9.  So  as  to  lands  "l>e- 
longlng  to  this  state"  which  are  suitable  for 
cultivation,  etc.  Section  3,  art  17.  So  as 
to  moneys,  ^c,  "belonging!  to'ljuurupuuty,. 
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etc.,  to  be  deposited,  etc.  SecUons  18  and 
16^,  art  11.  This,  too,  bas  been  tlie  expres- 
sion nsed  in  the  statutes,  from  an  early 
day,  exempting  property  "belonging  to  the 
state,  or  to  any  municipal  corporation,"  etc. 
Statutes  of  1859,  page  343,  interpreted  in 
People  T.  Doe,  36  Cal.  220,  222,  223,  as 
meaning  Impliedly  any  property  owned  by 
any  such  county,  etc.  Plaintiff  cites  several 
cases  in  which  exemptions  of  prc^rty  are 
declared  In  similar  language  to  that  used 
in  onr  Oonstlttition,  and  the  courts  held  it 
to  mean  "owned  by."  Olty  of  Meridian  v. 
PbUlps,  65  Misa  362,  4  South,  119;  Board 
of  Oom'rs  ▼.  City  at  Wellington,  66  Kan. 
590,  72  Pac.  216,  60  Ia  R,  A.  850;  Warren 
County  y.  Nail,  78  Miss.  726,  29  South.  75$, 
758;  Black  t.  Sherwood,  84  Va.  906,  6  S. 
Ei.  484.  The  Illinois  case  relied  on  by  de- 
fendants, 188  U.  S.  662,  23  Sup.  Ct  886,  47 
Ii.  ES.  641,  supra,  may  be  distinguished 
from  the  case  here.  In  that  case  a  majority 
of  the  Judges  of  the  United  States  Supreme 
CJourt  adopted  the  views  of  the  state  court 
"with  some  hesitation";  Chief  Justice 
White  and  Justices  Brown  and  H(dmes  dis- 
senting. The  discussion  in  the  opinions  may 
be  read  with  profit  The  language  of  the 
charter  read:  Property  "belonging  or  ap- 
pertaining to  said  seminary,"  not  to  said 
corporation,  and  this  language  was  much 
commented  upon  as  Indicating  its  true 
meaning.  In  oar  Oonstitntlon  the  language 
seems  <deftrly  to  have  been  used  as  denoting 
ownership. 

[2]  It  is  urged  that  there  were  no  statntes 
existing  in  1879,  vrhea  the  new  Gonstitatloa 
was  adopted,  which  authorized  municipal- 
ities to  own  property  outside  their  bound- 
aries for  purposes  other  than  governmental 
purposes  and  as  so  to  hold  property  would 
have  been  ultra  vires,  the  word  "property" 
In  the  action  under  discussion  cannot  be 
deemed  to  refer  to  land  so  situated  and  held. 
Newport  ▼.  Unity,  68  N.  H.  687,  44  Atl.  704, 
73  Am.  St  Rep.  626,  is  cited  as  presenting 
the  exact  question.  Prior  to  the  year  1867 
towns  had  no  general  authority  In  New 
Hampshire  to  purchase  real  estate  outside 
their  limits.  They  might,  as  the  court  stat- 
ed, acquire  land  outside  their  Umlts  by  gift 
or  by  levy  In  the  collection  of  a  debt,  but 
not  otherwise — not  even  by  eminent  domain. 
Subsequently,  towns  were  authorized  to  es- 
tablish waterworks  by  acts  broad  enough  to 
authorize  them  to  take  and  condemn  land 
outside  their  limits.  In  the  revision  of  1867, 
for  the  first  time  In  the  law  there  was  In- 
trodnced  a  provision  in  regard  to  the  ex- 
emption of  town  property  from  taxation: 

"Real  estate  *  *  *  is  liable  to  be  taxed 
except  *  *  *  property  of  the  state^  county 
or  town." 

The  court  said: 

"If  there  were  at  the  time  of  the  revision  of 
1867  no  statutes  anthorizlng  towns  to  purchase 
real  estate  outside  their  limits,  it  seons  plain 
that  the  statute  is  not  necessarily  to  be  con- 
strued as  exempting  such  property  from  taxa- 


tion. The  Legislature  conld  not  have  had  It 
in  mind.  Hence,  when  they  subsequently  aa- 
thorized  towns  and  cities  to  acquire  for  public 
purposes  lends  in  other  towns,  it  cannot  be  just- 
ly presumed  that  they  intended  sach  property 
to  M  exempt  from  taxation.  The  purpose  of 
this  statute  of  exemption  was  to  avoid  the  as- 
sessment and  collection  of  a  tax  upon  the  prop- 
erty of  a  town  used  for  public  purposes  by  the 
people  of  the  town,  as  on  a  pound  or  townhouse, 
tor  the  reason  that  it  would  be  a  useless  ana 
nnnecessary  expense  and  trouble.  But  to  inter- 
pret this  statute  so  as  to  exempt  the  property 
of  a  town  used  for  puUic  puri>oses,  which  is 
sltaate  in  another  town,  is  to  extend  the  exemp- 
tion beyond  the  reason  and  puri>ose  of  the  stat- 
ute. •  •  •  It  would,"  said  the  court,  "re- 
quire  express  words  to  warrant  a  holding  thst 
one  town  can  invade  another,  and,  by  taking  a 
portion  of  the  territory  for  their  own  benefit, 
whether  the  purpose  be  in  a  legal  sense  public  or 
private,  subject  the  remaining  lands  of  such 
town  to  a  heavier  burden  of  taxation." 

This  case  is  of  no  value  in  the  dlscnsslcm 
except  to  show  that  if  section  1,  article  13, 
of  the  Constitatlon  Is  open  to  construction, 
the  rule  In  that  case  supports  the  contention 
of  defendants.  Neither  would  the  fact.  If 
it  be  the  fact,  that  no  general  statutes  aa- 
thorized  munldpalities  to  hold  property  out- 
side their  boundaries  for  other  than  goven>- 
mental  purposes  be  of  material  consequence. 
If,  as  we  hold,  there  is  no  room  for  constmc- 
tlon  we  must  give  full  effect  to  the  man- 
date of  the  Oonstitntlon.  Indeed,  the  Unity 
Case,  supra,  seems  to  assume  that  if  the 
terms  of  the  statute  were  express  to  that 
effect  the  property,  whether  pnbllc  or  pri- 
vate, might  be  made  exempt  from  taxation. 
Bnt  this  case  was  criticized  in  the  subse- 
quent case  of  Canaan  v.  District,  74  N.  H. 
517,  70  AtL  260,  in  which  it  was  held  that 
the  property  of  the  Ikifield  Village  Fire  Dis- 
trict, sltnated  in  Canaan,  but  used  In  the 
constmction  or  operation  of  the  waterworks 
of  the  district,  was  exempt  from  taxation, 
and  the  conrt  found  the  grounds  of  the 
decision  in  the  Unity  Oase  to  be  "fal- 
lacious." We  quote  from  the  later  dedsion, 
at  page  527  of  74  N.  H.,  at  page  262  of  70 
Att.: 

"It  would  seem  that,  both  apon  principle  and 
authority,  the  public  property  of  towns  is  not 
taxable  unless  spedfieally  made  so  by  dear  leg- 
islative language.  The  presumption,  which  has 
by  long  and  universal  acquiescence  become  a 
rule  of  law,  is  against  its  taxability.  If  the 
court  in  Newport  v.  Unity  had  started  with  the 
premise  that  public  property  of  a  town  is  not 
ordinarily  included  in  a  general  taxing  statute, 
and  cannot  be  taxed  umess  specifically  men- 
tioned, it  is  probable  that  it  would  not  have 
held  snbstantiallT  that  the  waterworks  in  ques- 
tion were  taxable  because  not  specifically  ex- 
empted from  the  operation  of  the  general  stst- 
nte.  *  *  *  But  argument  and  discussion  are 
unnecessary  to  prove  that  the  public  character 
of  the  use  made  of  the  property  does  not  dq>end 
upon  its  territorial  location.  -An  imaginary  line 
drawn  around  land  used  as  a  reservoir  for  the 
supply  of  pure  water  to  the  Inhabitants  of  an 
adjoining  town,  and  a  legislative  act  annexing 
the  land  Aus  designated  to  such  town,  would 
not  afEect  the  character  of  the  us&  or  make  it 
public,  if  it  was  not  so  before.  The  admission 
that  such  intraterritorial  property  wonld  be 
held  for  public  purposes  is  a  ocmcession  that 
when  located  extraterritorially  it  aerves  th» 
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pabllc  to  the  same  extent,  and  for  all  practical 

Surposes  its  use  is  the  same.  Schneider  v. 
[enastia,  118  WU.  298  [95  N.  W.  94,  99  Am.  St. 
B«p.  996j.  When,  therefore,  it  is  settled  or  ad- 
mitted that  the  public  waterworks  of  a  town  are 
not  taxable  unless  specially  included  in  the  tax 
list,  it  would  seem  to  follow  that  the  tax  im- 
munity must  extend  to  its  land  used  in  connec- 
tion therewith  located  in  another  town.  In  the 
absence  of  express  statutory  authority  to  tax  it, 
legislative  authority  for  its  public  use  by  the 
town  indicates  an  intention  that  it  should  be 
treated  as  nontaxable,  as  in  thq  cases  of  intra- 
territorial  property.  In  this  view  of  the  case, 
it  is  not  apparent  why  the  location  of  the  prop- 
erty should  determine  the  question  of  its  subjec- 
tion to  the  tax  laws.  The  authorities  eenerally 
recognize  no  such  distinction.  Se«  Stiles  t. 
Newport,  76  Vt.  164  [56  Atl.  662] ;  SomerviUe 
V.  Waltham,  170  Mass.  160  [48  N.  E.  1092]; 
West  Hartford  v.  Commissioners.  44  Conn.  360, 
369;  People  v.  Assessors,  111  N.  Y.  605,  607 
■  [10  N.  E.  90,  2  L.  R.  A.  148] ;  Camden  County 
V.  Washington,  60  N.  J.  Law,  367  [37  Atl.  623] ; 
Hackettstown  v.  Mt.  Olive,  63  N.  J.  Law,  191 
[42  Atl.  838].  If  waterworto  like  the  defend- 
ant's are  devoted  to  a  public  purpose  when  locat- 
ed within  the  water  district,  they  serve  the  same 
purpose  when  located  outside  the  district;  and 
since  it  is  conceded  that  in  the  former  case  they 
partake  sufficiently  of  a  public  character  to  b« 
free  from  the  burden  of  taxation,  no  sufficient 
reason  is  suggested  why  in  the  latter  case  they 
do  not  in  fact  possess  the  same  character." 

Defendants'  reply  Is  that  the  case  of  New- 
port ▼.  Unity  was  overruled  by  Canaan  v. 
Enfield  on  the  grovmd  that  the  court  in  tito 
former  case  erroneously  assumed  that  public 
property  was  taxable  unless  expressly  ex- 
empted, and  that  the  decision  would  have 
been  correct  but  for  the  fact,  held  In  the 
later  case,  that  the  presumption  was  the  con- 
verse. And  it  is  contended  that  the  presump- 
tion in  California  Is  as  was  assumed  in  New- 
port V.  Unity,  and  hence  that  case  "must 
stand  as  persuasive  in  this  state  unaffected 
by  the  criticism  In  Canaan  v.  Enfleld." 
Plaintiff  retorts  that  defendants  are  mistak- 
en, and  that  "all  publicly  owned  property 
always  has  been  impliedly  exempt  from  tax- 
ation." 

The  Constitution  of  1849  contained  no  ex- 
press exemption  and,  in  People  v.  McCreery, 
34  Cal.  432,  456,  the  presumption  of  exemp- 
tion was  held  to  exist  Impliedly  it  was  so 
held  in  that  case  and  in  People  y.  Doe,  86 
Cal.  220,  222,  223.  In  the  case  we  now  have 
before  us  no  question  of  implied  exemption 
arises.  If  the  property  is  publicly  owned, 
1.  e.,  belongs  to  the  United  States,  this  state 
or  to  a  county  or  municipality  of  this  state, 
neither  its  location  nor  the  purpose  for  which 
It  Is  used  is  material.  Ownership  alone  con- 
fers exemption  from  taxation.  The  question 
is  approached  and  discussed  by  counsel  from 
other  angles,  but  we  do  not  deem  it  neces- 
sary to  pursue  them.  If,  however,  there  be 
such  uncertainty  as  to  the  meaning  of  the 
terms  in  the  Constitution  as  would  warrant 
our  Inquiring  into  the  intention  of  its  fram- 
ens  (and  constitutional  debates  may  b«  re- 
ferred to  in  aid  of  Interpretation,  Older  ▼. 
Superior  Court,  157  Cal.  770,  776,  109  Pac. 
478),  the  proceedings  in  the  constitutional 
convention  cast  much  light  upon  section  1, 


article  13,  In  respect  of  the  question  now 
here.  The  debate  will  be  found  in  volume  3, 
p.  1463  et  seq.,  from  which  we  quote: 

"Mr.  Edgerton:  Mr.  President:  I  offer  ma 
amendment. 

"The  Secretary  read :  'Insert  after  the  word 
"taxation,"  in  line  6,  the  following :  "But  prop- 
erty of  any  county  or  municipal  corporation  not 
within  the  limits  of  said  coun^  or  corporatiam 
shall  be  subject  to  local  taxation  in  the  coun- 
ty where  the  same  is  situated." ' 

"Mr.  Edgerton :  Mr.  President:  I  offer  that 
amendment  and  I  am  in  favor  of  it.  Now, 
the  Spring  Valley  Waterworks  are  situated  in 
San  Mateo  county,  and  constitute  a  very  mate- 
rial part  of  the  taxable  property  of  that  county. 
Propositiona  have  been  made  from  time  to  time 
pointing  to  the  acquisition  of  these  works  by  the 
city  of  San  Frandaco.  Now,  it  does  aeeta  to 
me  that  the  inhabitants  of  San  Francisco,  when 
they  acquire  and  hold  that  property  in  the  coun- 
ty of  San  Mateo,  ought  to  pay  the  tax  upon 
it.  The  burden  rests  upon  the  inhabitants  of 
San  Mateo  county,  wlme  the  people  of  San 
Francisco  enjoy  all  the  benefits.  It  seems  to 
me  wrong  for  one  community  to  own  and  enjoy 
property  at  the  expense  of  another  commnnitT. 

"Mr.  Miller:  Mr.  President:  It  is  only 
necessary  to  state  the  case  tliat  the  gentleman 
has  stated  to  convince  anybody  that  the  amend- 
ment ought  not  to  be  adopted.  It  would  work 
a  great  hardship.  The  county  of  San  Mateo 
would  derive  the  money  for  the  support  of  their 
government  from  San  Francisco.  No  public 
property  should  be  taxed. 

"Mr.  Moffat:  Mr.  President:  I  am  in  favor 
of  the  proposition.  This  water  company  con- 
trols 25,000  acres  of  land  in  San  Mateo  county, 
and  are  constantly  acquiring  more.  Nearly  idl 
that  land  will  be  covered  with  water  and  used 
for  the  benefit  of  San  Francisco.  All  that  land 
will  be  exempt  from  taxation,  wliich  is  unjust  to 
the  taxpayers  of  San  Mateo  county. 

"Mr.  Bolfe:  Mr.  President:  Our  cities  and 
towns  are,  and  probably  always  will  be,  au- 
thorized to  hold  and  own  ground  for  cemeteries 
outside  of  their  town  limits.  That  is  perfectly 
proper.  Under  such  an  amendment  as  this 
they  would  have  to  pay  taxes  on  these  ceme- 
teries. That  is  one  instance  in  which  it  would 
work  a  wrong. 

"Mr.  McCallum:  Mr.  President:  This  amend- 
ment proceeds  upon  a  fundamental  error.  It  as- 
sumes that  the  coimty  is  separate  from  the 
state.  As  to  the  necessity  for  it,  there  is  no 
necessity  for  it;  when  we  say  all  public  prop- 
erty shall  be  exempt  from  taxation,  that  in- 
cludes all  property  belonging  to  a  county,  dty, 
or  town.  To  say  that  one  county  shall  tax  an- 
other county,  is  to  say  that  the  state  shall  tax 
its  own  property.  I  do  not  see  any  likelihood 
of  the  purchase  being  made,  as  the  gentleman 
suggests. 

"Mr.  Edgerton:  Mr.  President:  The  state 
does  not  tax  its  own  property,  because  that 
would  simply  be  taking  money  out  of  one  pock- 
et and  putting  it  in  another.  But  this  is  a  dif- 
ferent case.  Even  the  expenses  of  condemna- 
tion would  have  to  be  paid  by  the  people  of 
San  Mateo  county;  the  expenses  of  the  court, 
tlie  witnesses,  and  all  the  officers,  would  have 
to  be  paid  by  them  for  the  benefit  of  the  people 
of  San  Francisco.  There  are  25,000  acres  of 
land  necessary  to  those  waterworks ;  and  yon 
might  condemn  half  the  county,  and  shift  the 
burdens  of  taxation  onto  the  other  half,  while 
citizens  of  San  Francisco  enjoy  the  benefits. 

"Mr.  Reynolds:    Mr.  President:     The  gentle- 
man says  the  expenses  of  condemnation  must  be 
paid  by  the  county  of  San  Mateo.     I  had  sup- 
posed that  the  gentleman   understood   by   this 
time  that  in  a  civil  action  the  expenses  are  paid 
by  the  litigants. 
"Mr.  E<lgerton:    Allow  me— 
"Mr.  Reynolds:    No,  sir;  in  the  language  of 
the  gentleman  from  Los  Angele 
Digitized  by ' 
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go  aw».'  (Laughter.)  Now,  sir,  the  theory 
upon  which  this  amendment  proceeds  is  wrong, 
the  gentleman  to  the  contrary  notwithstanding. 
No  such  thing  can  be  found  anywhere  in  the 
XJoited  States.  Who  ever  heard  of  the  different 
counties  of  the  state  of  New  York  taxing  the 
waterworks  of  that  city,  or  anywhere  else  in 
the  world?  Who  ever  heard  of  such  a  thing? 
It  is  absurd.  If  the  city  of  San  Francisco  erer 
condemns  this  property,  she  wants  water,  and 
not  land,  any  more  than  is  necessary.  If  this 
could  be  done,  the  county  of  San  Mateo  might 
tax  it  to  the  tune  of  millions  of  dollars.  There 
is  scarcely  any  limit  to  its  value.  This  land 
that  is  talked  of  belongs  to  the  Spring  Valley 
Water  Ck>mpany,  who  hold  it  for  the  purpose  of 
monopolizing  aU  the  water  in  the  country,  and 
it  is  taxed  to  them.  But  there  is  no  probability 
of  San  Francisco  condemning  all  that  land. 
There  is  no  good  reason  for  such  an  amendment 
as  this,  and  I  hope  it  will  be  voted  down. 

"Mr.  Wilson,  of  First  District:  Mr.  Presi- 
dent: This  amendment,  though  It  comes  from 
Sacramento,  really  originated  in  San  Mateo, 
hence  is  based  on  purely  selfish  reasons.  I 
suppose  the  citizens  of  San  Francisco,  for  the 
same  selfish  reasons,  can  oppose  it,  and  seek  to 
avoid  the  burdens  which  it  seeks  to  impose  on 
them.  Now,  as  already  stated  here,  this  is  an 
«ntir*  novelty,  and  violateB  the  common  princi- 
ples of  taxation,  that  the  government  never 
taxes  itself,  either  as  a  whole,  or  in  any  in- 
tegral part  of  it.  Counties  are  simply  subdivi- 
sions of  the  state  for  the  convenience  of  local 
government,  but  they  are  a  part  of  the  general 
government  of  a  state.  Now,  why  is  it  that 
the  state  is  permitted  to  own  property  here  in 
Sacramento  without  paying  taxes  on  it.  Here 
is  this  capitol,  and  the  grounds  around  it.  Why 
not  tax  them  for  the  benefit  of  Sacramento? 
It  would  not  be  taking  money  out  of  one  pocket 
and  putting  it  into  the  other,  according  to  the 
theory  of  ibo  gentleman  from  Sacramento,  be- 
cause it  would  come  out  of  the  pockets  ot  the 
people  all  over  the  state,  aud  go  mto  the  pock- 
ets of  the  people  of  Sacramento.  Why  should 
not  the  county  of  Marin  tax  the  state  prison, 
and  the  coundes  of  Napa  and  San  Joaquin  the 
asylums?  It  is  exactly  the  same  principle. 
The  application  is  different,  but  the  principle 
is  exactly  the  same.  San  Francisco,  as  a  sub- 
division of  the  state,  may  acquire  the  Spring 
Valley  Waterworks.  If  she  does  she  ought  not 
be  subject  to  taxation,  because  it  is  a  part  of 
the  state  property.  This  amendment,  if  'it 
sbonld  pass,  would  simply  amount  to  a  prohibi- 
tion to  San  Francisco  from  purchasing  that 
property.  She  never  would  purchnse  it  under 
these  circumstances.  I  have  no  idea  that  wa- 
terworks of  New  York  or  Boston  are  taxed  by 
the  different  counties  in  which  they  are  sit- 
nated.  I  know  that  such  is.  not  the  case  in  re- 
gard to  the  waterworks  in  Washington.  If 
there  are  any  such  instances  In  the  United 
States  I  have  never  heard  of  them.  It  would 
be  a  violation  of  the  fundamental  principles  of 
taxation  that  public  property  should  be  taxed. 
I  hope  therefore  that  the  amendment  will  be 
rejected.    •    •    • 

"The  President :  The  question  ia  on  the  adop- 
tion of  the  amendment  of  the  gentleman  from 
Sacramento,  Mr.  Edgerton. 

"Lost" 

Judge  Cooley,  In  his  work  on  CSonstltn- 
donal  Limitations  (7th  Ed.)  p.  102,  says  that 
the  debates  of  a  constitutional  convention 
on  construction  are  less  conclusive  than  leg- 
islative proceedings  as  to  the  construction 
ot  a  statute,  "since  in  the  latter  case  It  Is 
the  Intent  of  the  Legislature  we  seek,  while 
In  the  former  we  are  endeavoring  to  arrive 
at  the  Intent  of  the  people,  through  the  dis- 
cussions and  declarations  of  their  represent- 
atives."   At  page  101  be  says: 


"The  intent  to  be  arrived  at  la  that  of  the 
people,  and  that  it  is  not  to  be  supposed  that 
they  have  looked  for  any  dark  or  abstruse  mean* 
ing  in  the  words  employed,  but  rather  that  they 
have  accepted  them  in  the  sense  most  obvious  to 
the  common  understanding,  and  ratified  the  in- 
strument in  the  belief  that  that  was  the  sense 
designed  to  be  conveyed." 

We  feel  quite  sure  that  "the  man  on  the 
street"  would  naturally  understand  the  word 
"belong"  as  used  In  the  section  to  mean  "the 
property  of." 

CS]  No  one  can  for  a  moment  doubt  that 
the  fiamers  of  the  Constitution  regarded 
the  section  under  discussion  as  exempting 
property  owned  by  the  United  States,  this 
state  or  any  county  or  municipality  in  this 
state.  The  only  question  that  might  arise  la 
whether  they  or  the  people  wht>  voted  to 
adopt  the  Constitution  had  in  mind  the  use 
of  property  for  other  than  governmental  pur- 
poses— whether  they  anticipated  the  case  we 
have  here  of  a  use  in  a  proprietary  capacity 
In  connection  with  the  governmental  use. 
The  answer,  it  seems  to  us,  must  be  that  the 
language  used  is  clear  and  unmistakable,  and 
had  it  been  the  intention  of  the  framers  to 
place  the  condition  of  governmental  use  up<» 
the  exemption  they  would  have  so  provided 
as  they  did  when  they  exempted  "property 
used  for  free  public  libraries  and  free  muse- 
ums" and  "property  used  exclusively  for  putv 
lie  schools."  This  view  would  seem  to  be 
strengthened,  by  the  amendment  of  section  1 
article  13,  adopted  in  November,  1014,  since 
the  case  was  decided  in  the  lower  court. 
The  section  as  amended  is  substantially  the 
same  as  it  stood  after  the  amendment  in  1879 
and  1910,  except  that  it  expressly  provides 
for  a  situation  under  which  the  lands  ex- 
empted from  tiaxatlon  by  the  section  may  be 
taxed  thus  impliedly,  at  least,  assuming  that 
the  section  exempts  property  "belonging  to," 
L  &,  owned  by  the  United  States,  this  states 
etc.  After  the  words  "shall  be  exempt  from 
taxation,"  the  section  reads: 

"Except  such  lands  and  the  improvements 
thereon  located  outside  of  the  county,  city  and 
county,  or  municipal  corporation  owning  the 
same  at  were  tuhjeot  to  taaaiion  at  the  tim« 
of  the  acguiiition  of  the  tame  by  said  county, 
city  and  county,  or  municipal  corporation ;  pro- 
vided, that  no  improvements  of  any  character 
whatever  constructed  by  any  county,  city  and 
county,  or  municipal  corporation  shall  be  sub- 
ject to  taxation.  All  lands  or  improvements 
thereon,  belonging  to  any  county,  city  and  coun- 
ty, or  municipal  corporation,  not  exempt  from 
taxation,  shall  be  assessed  by  the  assessor  of 
the  county,  city  and  county,  or  municipal  cor- 
poration m  which  said  lands  or  improvements 
are  located,  and  said  assessment  shall  be  sub- 
ject to  review,  equalization  and  adjustment  by 
the  state  board  of  equalization." 

We  should  hesitate  to  express  an  opinion 
as  to  the  full  scope  and  meaning  of  this  last 
amendment,  nor  is  it  now  necessary  to  do  so. 
It  implies,  we  think,  that  the  preceding  pro- 
visions exempt  from  taxation  such  property 
"as  may  belong  to  the  United  States,  this 
state,  or  to  any  county  or  municipal  corpora- 
tion within  this  state,"  gnd.^subjolns  condl-  [p 
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tions  under  wbldi  certain  of  such  propert? 
may  be  taxed. 

[4]  We  quite  agree  with'  defendants  that 
the  construction  we  have  jtlven  the  section 
would  make  It  possible  for  munldpalltles  to 
own  and  operate  public  utilities  beyond  their 
boundaries— section  19,  artlde  11,  as  we 
have  seen,  grants  sudi  power;  and  so  to 
engage  in  business  may,  by  their  exemption 
from  taxation,  bring  them  In  unequal  compe- 
tition with  private  corporations  and  individu- 
als engaged  in  like  enteiprises.  If,  however, 
the  power  is  clearly  given  by  the  fundamen- 
tal law  of  the  state,  it  is  no  answer  to  Us 
validity  that  it  may  work  hardships  to  cct- 
tain  privatdy  owned  properties,  for  the  peo- 
ple most  be  presumed  to  have  considered  the 
natural  and  inevitable  consequences  of  their 
action  in  adopting  the  constitutional  provi- 
sions. 

[E]  The  remaining  question  is:  Does  the 
construction  contended  for  by  plaintiff  in- 
volve a  conflict  with  section  1,  article  14  of 
the  federal  Constitution  which  provides  that 
no  state  shall  "deny  to  any  person  within  its 
Jurisdiction  the  equal  protection  of  the  laws." 
Respondent  makes  the  point  that  the  defend- 
ants are  in  no  positi<m  to  raise  the  qnestion, 
and  it  seems  to  us  at  least  doubtful  whether 
they  can  do  so.  The  purpose  of  Tuolumne 
county  in  levying  a  tax  is  to  raise  revenue  for 
the  support  of  the  county  government.  The 
exemption  of  a  particular  class  or  piece  of 
property  in  no  wise  Interferes  with  the  rais- 
ing of  the  necessary  revenues  on  the  remain- 
ing property  in  the  county;  it  may  to  some 
extent  increase  the  burden  on  this  remaining 
property,  but  that  is  a  matter  of  concern  cmly 
to  the  property  owners,  and  they  are  not  par- 
ties to  the  action.  The  county  government 
in  the  exercise  of  its  function  la  not  inter- 
fered with;  its  property  Is  not  affected  for 
it  is,  under  no  circumstances,  subject  to  taxa- 
tion. Under  what  rule  of  procedure,  then, 
can  the  county,  itself  not  aggrieved,  be  heard 
to  raise  the  federal  question  in  the  interest 
alone  of  some  supposed  taxpayer  or  class 
of  taxpayers? 

[I]  The  supposed  case  of  the  dty  of  San 
Francisco,  furnishing  power  and  light  to  the 
city  of  Stoditon  in  unfair  competition  with 
private  corporations  or  indivldaals  giving 
like  service,  presraits  no  violation  of  any  right 
given  the  latter  by  their  franchise  since 
the  state,  in  granting  a  franchise,  does  not 
part  with  the  right  to  engage  in  the  business 
contemplated  by  the  franchise,  nor  does  the 
state  guarantee  that  it  will  not  ao  engage  as 
a  competitor. 

[7]  Inasmuch  as  the  Constitution  expressly 
grants  to  one  dty  or  municipality  the  right 
to  construct  and  operate  a  public  utility  in 
another  dty,  the  construction  places  upon  it 
no  more  restraints  when  thus  engaged  than 
where  it  so  engages  within  its  own  bounda- 
ries in  competition  with  a  local  public  util- 
ity.   It  was  said,  in  Hamilton  Gas  A  Coke 


Oa  V.  City  of  Hamilton,  146  U.  8.  268,  13 
Sup.  Ct  90,  86  L.  Ed.  963: 

"It  may  be  that  the  erection  and  maintenance 
of  gas  works  by  the  dty  at  the  public  expense, 
and  in  competition  with  the  iriaintiff,  will  ulti- 
mately impair,  if  not  destroy,  the  value  of  the 
plaintiCTs  works  for  the  purp<aes  for  which  they 
were  estaUished."  Lehigh  Water  Ca  v.  E^aston, 
121  D.  S.  3%  7  Sup.  Ct  916,  30  L.  Ed.  1058 ; 
Skaneatelee  Waterworks  Co.  v.  Skaneateles,  184 
U.  S.  354,  22  Sup.  Ct.  400,  46  L.  Ed.  686. 

That  the  impairment  of  the  value  of  the 
works  of  the  private  corporation  by  munid- 
IMl  competition  is  not  the  taking  of  property 
without  due  process  of  law  within  the  meait> 
ing  of  the  federal  Constitution,  nor  the  taking 
of  pnqitert^  without  Just  oomi>enaation  with- 
in the  meaning  of  the  Ccmstltntion  of  fbe 
state  of  Mississippi,  was  hdd  in  Mayor,  etc, 
V.  Farmera'  L.  &  T.  Co.,  143  Fed.  71,  74  a 
O.  A.  221,  6  Ann.  Cas.  699.  We  cannot  see 
that  relieving  the  munldpallty  owned  prop- 
erty from  the  payment  of  taxes  would  so  add 
to  its  advantage  over  the  private  corporation 
as  to  Justify  us  in  holding  that  it  violates 
the  provision  of  the  federal  Constitution  re- 
lied on  by  defendants.  The  exemption  from 
taxation  Is  only  one  of  many  elements  of  ad- 
vantage whidi  the  mnnidpality  would  have 
over  the  private  corporation.  It  is  C(»iceded 
that  the  prt^ieity  ot  the  munldpallty  Cor  mu- 
nldpal  puipoaas  within  its  boundaries  la  ez> 
empt  from  taxation,  and  by  implication  its 
property  ao  used  without  its  boundaries  is 
also  exempt  Implied  exemption  may  not 
extend  to  property  not  devoted  to  govern- 
mental or  public  purposes  upon  the  prindple 
enundated  in  San  Diego  ▼.  Linda  Viata  Irr. 
Dlst,  108  CaL  188,  41  Pae.  281,  86  L,  R.  A. 
83,  bnt  the  reason  there  given  why  the 
property  was  not  exempt  from  the  pay- 
ment of  an  assessment  was  because  the 
assessment  was  held  not  to  be  a  tax  within 
the  meaning  of  section  1,  article  13,  of  the 
Constitution.  The  court  said  that,  as  there 
is  no  express  exemption  in  the  law  under 
whldi  the  district  was  organized,  the  ex- 
emption coQid  not  be  extended  by  implication 
to  propoty  which  is  not  held  or  used  for 
munldpal  or  governmental  purposes.  It 
would  seem  that  if  the  law  had  expressly  ex- 
empted this  property  from  the  asseaament  It 
would  have  been  sustained. 

It  is  the  theory  of  our  system  of  govern- 
ment that  the  state  and  the  nation  alike  are  to 
exerdae  their  powers  respectively  in  as  full 
and  ample  a  manner  as  tbie  proper  depart- 
ments of  Government  shall  determine  to  be 
needful  and  Just,  and  as  might  be  done  by 
any  other  sovereignty.  This  theory,  by  nec- 
essary implication,  excludes  wholly  any  Inter- 
ference by  either  the  state  or  the  nation  with 
an  independent  exercise  by  the  other  <rf  its 
constitutional  powers.  1  Cooley  cm  Taxa- 
tion, p.  129. 

[I]  The  right  to  make  exemptioDS  Is  in- 
volved in  the  right  to  select  the  subjects  of 
taxation,  and  apportion  the  public  burdens 
among  them  and  muat^  consequently,  be  iup 
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deratood  to  exist  In  the  law-maldng  power 
whenever  U  has  not  in  terms  been  taken 
away.  1  Oooley  on  Taxation,  p.  343.  Gases 
are  cited  in  the  notes  where  Legislatures 
have  exempted  manufactnring  establishments 
or  shipbuilding,  and  It  is  shown  that  the  prin- 
ciple of  unlftmnlty  la  not  Infringed  by  ex- 
empting pn^erty  from  taxation,  or  by  re- 
mitting taxes.  It  was  held.  In  Gibbons  v. 
District  of  Oolnmbia,  116  U.  S.  401,  6  Sup. 
Gt  427,  29  U  Ed.  680,  that  "Congress,  liJxe 
any  state  Iiegislature  unrestricted  by  con- 
stitutional provisions,  may  at  its  discre- 
tion wholly  exempt  from  taxation  certain 
classes. of  property  of  the  District  of  Colom- 
bia or  may  tax  them  at  a  rate  lower  than 
that  Imixwed  upon  other  property.*'    Id.  346. 

[1]  The  effect  of  all  exemptions  from  taxa- 
tion— and  they  are  many,  whether  in  the  In- 
terest of  the  husbandman,  the  mechanic  and 
laborer,  or  the  manufacturer,  whether  of 
properly  used  for  educational  purposes,  for 
free  public  libraries,  charitable  lnstituti(Mis 
or  churches — the  eftect  of  all  these  exemp- 
tions Is  to  Increase  the  burden  of  taxation 
upon  the  property  not  exempt  But  the 
power  thus  exercised  by  the  state  lias  never 
been  held  to  deny  to  any  Individual  taxpayer 
the  eQual  protection  of  the  law. 

Without  pursuing  the  subject  further  we 
are  satisfied  with  the  conclusion  reached  by 
the  learned  trial  judge. 

The  Judgment  Is  tberetove  affirmed. 

We  concur:  HABT,  J.;  BI^LISON,  Judge 
pro  tern. 


STATB  T.  CBANB.    (No.  ISSIA.) 

(Supreme  Oourt  of  Washington.    Mot.  IT, 
1915.) 
X.  I^osnTononr     4e»3 — ItHMfsttBn — Smm- 
oiBMOT— "BABifiNos  OF  A  PBoaTrrun." 

An  informatioii  for  accepting  the  earnings 
of  a  prostitute,  charging  that  defendant  in  the 
coan^  and  state  on  a  certain  day  did  willfully, 
and  leloniooBly  accept  the  earnings  of  one,  she 
then  and  there  being  a  coounon  prostitute,  was 
sufiScient,  as  the  facta  charged,  if  proven,  con- 
stituted a  crime  under  the  express  terms  of  the 
statute,  and  it  was  not  necessary  to  charge  that 
the  earnings  were  from  the  practice  of  prostitu- 
tion, and  received  for  an  unlawful  purpose,  as 
that  was  implied  bv  the  term  "earnings  of  a 
prostitute,"  or  to  allege  specifically  what  was 
received. 

[Ed.  Note.— For  other  cases,  see  Prostitution, 
Cent  Dig.  {  3 ;  Dec  Dig.  <&=>3.] 

2.  Cbiuinu.  Law   e=>62S— InDOBSBmifT  ov 

Names  or  Witnes8e»— False  INambs— Stat- 

T7TK. 

Rem.  ft  Bal.  Code,  }  2060,  requiring  the 
names  of  the  witnesses  to  be  indorsed  on  an  in- 
formation, was  intended  to  apprise  the  defendr 
ant  as  to  who  would  testi^  against  him,  so  that 
he  may  prepare  his  defense  accordingly,  and  to 
identic  the  witnesses,  so  that  it  was  no  fatal 
defect  that  the  names  indoned  on  the  Informar 
tion  were  false  names,  where  defendant  was  ap- 
prised as  to  their  identity. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  ff  1409-1411,  1413-1419; 
Dec.  Dig.  «=»628.1 


3.  FaoSTITDTIOIT  iB-Jl    BKOETVIHO  TBI  BABIT- 

ING8— SUTFICraNOT  OV  EVIDENCK. 

Evidence,  in  a  prosecution  for  accepting 
the  earnings  of  a  prostitute,  held  sufficient  to 
sustain  a  conviction. 

[Kd.  Note. — ^For  other  cases,  see  Piostitntion, 
Cent  Dig.  {  4 ;   Dec.  Dig.  €=>4.] 

Department  2.  Appeal  trosn  Superior 
Court,  King  Ooonty ;  J.  L  Bonald,  Judge. 

Felix  Crane  was  convicted  of  accepting  the 
earnings  of  a  prostitute,  and  he  appeals.  Af- 
firmed. 

Vanderveer  ft  Oummings,  of  Seattle,  for  ap- 
pellant Alfred  H.  Landin  and  Joseph  A. 
Barto,  both  of  Seattle,  for  the  State. 

MORBIS,  a  J.  [1]  The  def^dant  has  ap- 
pealed from  a  conviction  <»  the  diarge  of  ac- 
cepting the  earnings  of  a  prostitute.  The 
charging  part  of  the  information,  to  which 
he  unsuccessfully  demurred,  la  as  fcrilows: 

"He,  said  Felix  Crane,  in  the  county  of  King, 
state  of  Washington,  on  the  28th  day  of  Decem- 
ber, 1914,  did  then  and  there  willfully,  unlaw- 
fully, and  feloniously  accept  the  earnings  of 
one  Oladys  Bates,  she,  said  Gladys  Bates,  then 
and  there  being  a  common  prostitute." 

This  information  la  practically  the  same 
as  the  information  In  State  v.  (Columbus,  74 
Wash.  280,  133  Fac.  456,  whidL  we  held  suf- 
ficient, saying: 

"It  is  manifest  also  that  the  facts  charged,  if 
proven,  constitate  a  crime  under  the  express 
terms  of  the  statute." 

The  appellant,  however,  urges  that  the  suf- 
ficiency of  the  demurrer  received  scant  con- 
sideration in  the  Columbus  Case,  and  that 
the  force  of  that  decision  has  been  modified 
by  our  decislona  In  State  v.  Mailer,  80  Wash. 
368,  141  Pac.  010,  and  State  v.,  Dodd,  84 
Wash.  436,  147  Pac.  9,  both  of  which  refer 
to  the  principle  enimdated  by  Judge  Dunbar 
in  State  ▼.  Oarey,  4  Wash.  424,  30  Pac.  729, 
that  the  charge  must  he  so  spedflc  that  the 
defendant  will  be  able  to  avail  himself  of  his 
acquittal  or  conviction  for  protection  against 
a  further  prosecution  for  the  same  offense. 
There  can  be  no  doubt  of  the  correctness  of 
that  mle^  but  we  do  not  believe  that  the 
charge  here  does  violence  thereto.  In  State 
V.  Ciarey,  supra,  the  statute  made  uniawfnl 
the  practice  of  medicine  without  a  license, 
and  defined  two  different  acts  as  constltutliig 
practice,  the  use  of  a  degree,  and  the  giving 
of  a  prescription.  The  complaint  charged  the 
defendant  with  the  practice  of  medicine  on  a 
given  date,  but  did  not  designate  whether  by 
the  use  of  the  letters  "M.  D."  or  "M.  B.,"  or 
by  giving  a  prescription,  and  It  could  not 
be  known  which  charge  was  preened  against 
him  or,  If  the  latter,  what  iiarticular  act  of 
giving  a  prescription  he  must  be  prepared  to 
defend  against  Likewise  in  State  v.  Dodd, 
supra,  the  Information  charged  a  crime 
which  might  have  been  committed  by  any  one 
of  several  distinct  acts,  without  specifying 
any  one  act  which  the  defendant  would  have 
to  meet     The  Information  here  charges  but 
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one  crime,  whlcb  may  not  be  committed  by 
acts  of  different  character.  Whatever  may 
be  the  views  entertained  of  our  decision  In 
the  Columbus  Case,  we  are  satisfied  that  that 
holding  Is  correct,  and  that  this  Information 
Is  suflSclent 

The  term  "earnings  of  a  prostitute"  clearly 
means  only  earnings  gained  by  the  practice 
of  prostitution,  and  the  charge  here  clearly 
Imports  that,  to  be  unlawful,  the  earnings 
must  be  given  by  the  prostitute,  either  by 
herself  or  by  some  one  in  her  behalf,  that 
the  earnings  so  given  must  be  unlawful  earn- 
ings, accepted  for  an  unlawful  purpose,  and 
that  the  appellant  is  charged  with  such  an 
acceptance.  The  argument  that,  inasmudh  as 
prostitutes  may  have  earnings  gained  in  law- 
ful occupations,  the  acceptance  of  which  Is 
not  in  violation  of  law,  and  as  the  acceptance 
of  unlawful  earnings  for  lawful  purposes  la 
not  illegal,  the  information  must  specify  that 
the  earnings  were  from  the  practice  of  pros- 
titution, and  received  for  an  unlawful  pur- 
pose. Is  technical  rather  than  substantial. 
The  informatlcm  charges  In  the  words  of  tbe 
statute  an  act  which  Is  by  tbe  statute  made 
unlawful.  The  charge  Is  not  of  a  crime 
which  may  be  committed  by  acts  differing  In 
character,  as  in  the  Carey  and  the  £>odd 
Cases. 

It  is  contended  also  that  the  term  "earn- 
ings" is  a  generic  term,  and  that  as  earnings 
might  be  of  money,  or  articles  of  personal 
adornment,  or  other  things  than  money,  tbe 
information  must  state  spedScally  what  was 
received.  State  v.  Muller,  80  Wash.  368,  141 
Paa  910,  Is  dted  to  sustain  the  contention. 
In  that  case  we  found  that  it  was  tbe  intent 
of  the  statute  that  the  particular  unit  into 
which  It  was  charged  the  intoxicating  liquor 
had  been  shipped  should  be  designated,  and 
since  It  was  essential  that  the  defendant 
know  the  unit,  an  information  which  failed 
to  designate  It  was  defective.  The  rule 
there  is  not  authority  for  the  rule  sought  to 
be  Invoked  here.  We  are  satisfied  that  the 
information  sets  out  acts  constituting  the 
offense  in  such  a  manner  as  to  enable  a  per- 
son of  common  understanding  to  know  what 
is  intended. 

[2]  Upon  cross-examination  of  the  state's 
principal  witness  Rice  and  Gladys  Bates  and 
Katherlne  Roberts,  it  developed  that  these 
names  were  not  the  true  names  of  the  wit- 
nesses. Appellant  moved  to  strike  the  tes- 
timony on  the  ground  that  the  names  of  the 
witnesses  were  not  indorsed  on  the  informa- 
tion, as  required  by  Rem.  &  Bal.  Code,  { 
2050.  It  does  not  appear  that  the  appellant 
was  misled  by  the  fact  that  the  names  Indors- 
ed, were  aliases,  nor  that  he  was  less  able  to 
prepare  his  defense  because  of  this  fact  The 
object  of  the  statute  is  to  apprise  the  de- 
fendant who  wUl  be  caUed  upon  to  testify 
against  him,  in  order  that  be  may  prepare  his 
defense  accordingly.  State  v.  Townsend,  7 
Wash.  462,  36  Pac.  367.    The  Identity  of  tbe 


proimsed  witnesses  Is  the  important  element ; 
the  name  by  which  the  IndMdnal  Is  known 
is  of  secondary  Importance;  and.  If  the  de- 
fendant has  been  apprised  of  the  Identities, 
he  has  not  been  prejudiced.  Bennett  y.  Unit- 
ed  States,  227  U.  S.  333,  33  Sup.  Ct  2S8,  57 
L.  Ed.  531;  State  v.  Ewlng,  67  Waab.  39S, 
121  Pac.  834. 

This  conclusion  also  disposes  of  tbe  con- 
tention that  there  was  a  variance  between 
the  Information  and  the  proof  because  tbe 
girl  whose  earnings  were  accepted  was  not 
In  fact  Gladys  Bates,  but  only  a  j^rson 
known  by  that  name. 

[J]  The  appellant  asserts  that  for  two  rea- 
sons the  evidence  was  Insufficient  to  sustain 
a  conviction:  First,  the  money  was  Rice's 
own  money;  and,  second,  even  tf  It  were 
not,  the  appellant  did  not  know  that  the  maa- 
ey  had  come  from  Gladys  Bates,  or  any  oth- 
er prostitute,  or  had  been  earned  in  the  prac- 
tice of  prostitution.  The  evidence  relied  up- 
on by  tbe  state  to  obtain  the  conviction  was 
briefly  as  follows:  On  the  12th  or  14th  of 
December,  Rice  went  to  see  Crane  at  the  lat- 
ter's  saloon  about  putting  some  g;lrls  in  tbe 
hotel  which  Rice  was  operating,  and  Crane 
told  him  to  go  ahead  and  put  them  In;  "I 
will  take  care  of  them."  Within  the  next 
few  days  Rice  secured  two  girls,  known  as 
Gladys  Bates  and  Katherlne  Roberts,  who 
went  to  the  hotel  and  began  the  practice  of 
prostitution.  On  tbe  lOtta  or  20th  Rice  went 
to  see  Crane  about  paying  him  for  protection, 
and  |16  was  then  agreed  upon,  and  was  ac- 
tually paid  on  the  next  afternoon.  Abont  a 
week  later  Rice  again  met  Crane  and  asked 
him  how  much  he  owed,  and  Crane  answered, 
"About  the  same  amount"  This  vras  also 
paid  on  the  following  day.  Rice's  arrange- 
ment with  the  girls  was  that  tbey  sbonld 
pay  blm  $1  for  every  third  man  accommodat- 
ed, and  there  Is  evidence  that  they  nndor- 
stood  that  part  of  this  was  to  go  to  Crane 
for  protection.  In  addition  it  was  shown 
that  at  one  time  the  Bates  girl  gave  Bice 
|5  for  that  express  purpose.  Although  there 
was  no  direct  evidence  that  Crane  knew  that 
the  money  be  received  was  earnings  from  the 
practice  of  prostitution,  the  circumstances 
under  which  it  was  received  would  lead  to  a 
belief  that  he  knew,  and  this,  as  weU  as  the 
ownership  of  tbe  money,  was  a  question  for 
the  Jury. 

Several  minor  points  are  raised  In  appel- 
lant's brief.  These  have  all  been  considered, 
but  we  do  not  find  that  the  appellant  was 
prejudiced  by  any  of  the  errors  assigned,  nor 
that  their  importance  would  Justify  extend- 
ing this  opinion.  We  have  read  tbe  entire 
record  and  examined  all  the  authorities  cit- 
ed, and  are  unable  to  conclude  that  the  ap- 
pellant has  been  Improperly  Informed  against 
or  Improperly  tried  and  convicted. 

The  Judgment  is  therefore  affirmed. 

ELLIS,  FULLEBTON.  and  CHADWICS. 
JJ.,  concur.  .  , 
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FAKBINOTON  t.  BUSHNELL  et  aL 

(No.  12908.) 

(Supreme    Court    of    Washington.      Nov.    17, 

1915.) 

Mkchanicb'  Iiens  "©=281— Fabm  BUttDINGS 
— Description— iNDEFiNiTENESS—ElrFECT. 
Where  a  claim  for  a  lien  for  labor  and  ma- 
terials applied  on  farm  buildings  covered  three 
noncontiguous  tracts  of  farm  land,  and  the  evi- 
dence did  not  show  upon  which  tract  tiie  build- 
ings were  located,  or  that  they  were  nsed  to 
serve  all  three  tracts,  the  lien  could  not  be  fore- 
closed on  either  or  all  tracts. 

[E2d.  Note. — For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  {S  565-672:  Dec  Dig.  «=» 
281.] 

Department  2.  Appeal  from  Superior 
Court,  Thurstoa  County;  Jdm  B.  Mitdiell, 
Judge. 

Action  by  F.  B.  E^orrington  against  O.  M. 
Bushnell  and  others  to  foreclose  a  lien  tar 
labor  and  materlaL  Judgment  for  plalntUt, 
and  defendants  appeal.    Judgment  modtfled. 

Chas.  D.  King,  of  Olympla,  for  appellants. 
Thomas  M.  Vance,  of  Olympla,  for  respond- 
ent. 

MAIN,  3.  The  purpose  of  this  action  was 
to  foreclose  a  Hen  for  the  balance  claimed 
to  be  due  for  labor  and  material  fumlBbed 
by  the  plalntur  to  the  defendants.  The  com- 
plaint contained  three  causes  of  action,  the 
first  of  which  was  based  upon  an  oral  con- 
tract, wherein,  as  the  plaintiff  alleges  In 
general  t^rms,  he  was  employed  by  the  de- 
fendant O.  M.  Bushnell  to  paint  the  outside 
of  the  defendants'  dwelling  house  and  the 
ocmcrete  tmsement  thereof,  the  foreman's 
cottage,  and  the  conservatory  and  greenhouse, 
and  to  finish  and  decorate  the  new  part  of 
the  defendants'  dwelling,  all  for  the  agreed 
price  of  $1,254.26.  The  plalntifl  also  claimed 
the  sum  of  $110.60  for  extra  labor  and  mate- 
rial. Upon  this  contract  it  is  alleged  that 
the  sum  of  $1,000  had  been  paid. 

The  defendants  answered  by  denying  that 
the  contract  alleged  in  the  complaint  was 
the  tme  contract,  and  set  ont  in  detail  the 
terms  of  the  oral  contract  which  they  claim- 
ed was  entered  into.  They  admit  the  pay- 
ment of  $1,000,  but  allege  that  after  the  pay- 
ment of  that  sum  the  plaintiff  abandoned 
the  contract  before  be  had  fully  completed 
the  sama  They  also  allege  that  much  M  the 
work  was  defective  in  workmanship  and  ma- 
terial, and  that  the  value  of  the  work  done 
and  material  furnished  was  only  the  sum  of 
$464.26.  The  defendants  sought  to  recover  a 
Judgment  for  $646.75.  They  also  denied  the 
plaintUTa  dalm  for  extra  work  and  material. 

The  cause,  after  the  issues  were  framed, 
was  tried  before  the  court  without  a  Jury. 
The  notice  of  claim  for  lien  was  Introduced 
in  evidence  over  the  objection  of  the  defend- 
ants that  "it  does  not  dsscril>e  the  property 
subject  to  a  lien  with  sufficient  certainty." 
It  appears  that  the  notice  of  claim  for  lien 


described  three  distinct  and  noncontlgoous 
tracts  of  land,  with  nothing  to  indicate  upon 
which  tract  the  improvements  or  structures 
upon  which  the  plalntltT  performed  the  la- 
bor or  for  which  he  furnished  the  material 
are  situated.  A  Judgment  was  entered  in 
favor  of  the  plaintiff  in  the  sum  of  $359.25, 
together  with  costs,  and  an  attorney's  fee  of 
$60.  No  findings  of  fbct  or  OMicIuBlons  of 
law  were  entered,  and  none  appear  to  have 
been  requested  by  either  party.  From  the 
Judgment  entered,  the  defendants  have  ap- 
pealed. As  to  the  second  and  third  causes 
of  action,  a  Judgment  of  dismissal  was  enter- 
ed, and  no  appeal  has  been  prosecuted  from 
that  portion  of  the  Judgment 

The  question  of  first  Importance  in  the  case 
is:  What  were  the  terms  of  the  oral  con- 
tnact  under  whicb  the  labor  was  performed 
and  the  material  furnished?  If  the  contract 
was  as  (daimed  by  the  resirandent,  it  was 
fully  performed.  If  the  contract  was  as 
claimed  by  the  appellants,  the  respondent  did 
not  perform  all  the  work  which  he  had  con- 
tracted to  do  for  the  i«1oe  named.  Upon  this 
question  the  evidence  is  sharply  conflicting. 
That  offered  by  the  respondent  tends  to  sus- 
tain his  version  of  the  terms  of  the  contract 
That  offered  by  the  appellants  tends  to  sup- 
port their  claim  that  the  respondent  abandon- 
ed the  work  before  he  had  done  all  that  he 
was  required  to  do  under  the  terms  of  the 
oral  contract  While  the  trial  Judge  made  no 
findings  of  fact  nor  conclusions  of  law,  yet 
he  must  have  been  of  the  opinion  that  the 
evidence  preponderated  In  favor  of  the  re- 
spondent's dalm  as  to  the  terms  of  the  con- 
tract ;  otherwise  a  different  Judgment  would 
have  been  entered.  Without  reviewing  the 
evidence  in  detail,  it  may  be  said  that,  after 
giving  careful  consideration  to  all  the  evi- 
dence, we  are  of  the  (pinion  that  It  pr^x>n- 
derates  In  favor  of  the  respondent 

The  next  question  is  whether  the  trial 
court  erred  in  entering  a  Judgment  foreclos- 
ing the  lien.  Whether  the  objection  of  the 
appellants  to  the  introduction  of  the  notice 
of  claim  for  lien  was  sufficient  we  will  not 
Inquire,  but  will  assume  that  the  lien  no- 
tice was  property  introduced  in  evidence. 
The  property  covered  by  tbe  claim  for  lien 
was  farm  property,  and  consisted  of  three 
separate  and  noncontiguous  tracts  of  land. 
It  does  not  appear  upon  which  tract  the 
buildings  upon  which  the  labor  was  i>erfOrm- 
ed  and  the  material  was  furnished  were  lo- 
cated. The  reeiwndent  claims  that  the  three 
tracts  of  land  were  used  and  operated  by  the 
appellants  as  one  farm,  and  that  the  rule  in 
such  cases  is  that,  where  there  is  a  commoa 
user,  even  though  the  tracts  of  land  are  non- 
contiguous, the  lien  for  labor  performed  and 
material  furnished  upon  the  buUdlngs  up<Mi 
any  one  of  the  tracts  will  attach  to  all.  As- 
suming, without  deciding,  that  the  rule  Is 
as  the  respondent  claims.  It  is  not  applicable 
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In  tills  case,  as  tliere  Is  no  testimony  in  the 
case  to  allow  tbat  the  three  tracts  of  land 
were  used  as  one  farm,  and  the  bnildlngs 
up<m  whl<diever  tract  they  were  located  serv- 
ed all  three.  Neither  is  there  any  evidence 
to  show  upon  which!  particular  tract  the 
bulldinips  are  located.  In  the  absence  of  evi- 
dence showing  up<Hi  which  tract  the  buUd- 
Ings  are  located,  no  claim  of  lien  can  be  fore- 
closed upMi  that  particular  tract;  and,  In  the 
absence  of  any  evidence  showing  that  the 
three  tracts  of  land  were  operated  as  oae 
farm,  and  that  the  buildings  served  all  of 
the  tracts,  the  lioi  cannot  be  foreclosed  op> 
on  all  three. 

The  judgment,  so  far  as  It  directs  the  fore- 
dosore  of  the  Uen,  is  errmeous.  The  cause 
will  be  remanded,  with  directions  to  the  su- 
perior court  to  eliminate  from  the  Judgment 
that  provision  which  provides  for  the  fore- 
closure of  the  lien.  The  appellants  will  re- 
cover ooeta  in  this  court 

MORRIS,  O.  J„  and  MOUNT,  HOLCX>MB, 
and  PARKER,  JJ.,  comcnr. 


HBNDRIOKSON  v.  GRAYS  HARBOR  RY. 
&  LIGHT  CO.     (No.  12750.) 

(Supreme  Ooort  of  Wasbington.     Nov.  IT, 
1915.) 

1.  Oarbiebs  <e=>320,  847— Pkbsokai.  iNJimr— 

INSTBTTCTION    fob    JUBT— NXOUaKNCE    AKD 
CORTBIBUTOBY  NeOUGENCE. 

In  an  action  for  injury  from  the  sudden 
starting  ot  a  slowly  moving  street  car  just  aa 
plaintiff  had  stepped  on  the  front  platform, 
throwing  him  o£F  so  that  he  was  run  over,  evi- 
dence Aeld  to  make  the  motorman's  negligence 
and  the  plaintiff's  contributory  negligence  ques- 
tions for  the  jury. 

[Ed.  Note.— ^or  other  cases,  see  Carrieta, 
Cent.  Dig.  §{  1118,  1126, 1149,  U53, 1160,  1167, 
117»,  1190,  1217,  1233,  1244,  1248,  1315-1325, 
1346,  1350-1386,  1388-1397,  1402;  Dec.  Dig. 
«s>320,  S47.] 

2.  Gasbiebs  «=3305— Iimmr  to  PASSKKaEn— 
Pboximatc  Causb. 

If  the  motorman's  ne^igent  jerking  of  the 
car  forward  just  as  plaintiff  was  boarding  it 
was  a  contributing  proximate  cause  of  his  fall 
and  injnry,  plaintiff  was  entiUed  to  recover, 
though  it  was  not  the  boIb  cause. 

[Ed.  Note. — ^For  other  cases,  see  Carriers, 
Cent  Dig.  H  1132,  U36-11M,  1246,  1246; 
Dec.  Dig.  «=.306.] 

3.  Oarriebs  €=>328— Pebsonai.  Irjtjbt— Goit- 

TBIBUTOBT  NEOUGBNCE. 

A  passenger  thrown  from  a  slowly  moving 
car  by  its  sudden  jerk  forward  juat  after  hi 
had  boarded  It  could  not  recover  if  his  own  neg- 
ligence contributed  to  the  resulting  injury. 

[E^d.  Note. — ^Por  other  cases,  see  Carriers, 
Cent  Die  {S  1367-1369;  Dec.  Dig.  «=»328.] 

4.  Appeal  ai7D  Ebbob  «=3843— lirsTBOonoNs 
— Issues. 

In  an  action  for  injary  when  the  slowly 
moving  car  plaintiff  had  just  boarded  was  sud- 
denly jerked  forward,  throwing  him  off,  an  in- 
stonctum  that  the  defendant's  servants  were 
only  required  to  exercise  ordinary  care  to  avoid 
injuring  plaintiff  did  not  impose  the  high  de- 
gree of  care  for  the  protection  of  passengers, 


so  that  it  was  immaterial  whether  plaintiff  was 
a  passenger  or  not 

[Ed.  Note.— For  other  cases,  see  Appeal  and  Er- 
ror, (JentDig.  U  3331-3341;  Dec.Dig.  «=»843.] 
6.  Cabriebs  <8=)246— Personal  ijfjTJBT— Evi- 

DEMCE— IHTENT  TO   BlXOIlB  PaSSBNOEB. 

In  such  action  evidence  held  to  warrant  a 
iinding  that  plaintiff  approached  the  car  with 
a  view  to  becoming  a  passenger  in  good  faith, 
and  believing  that  he  had  a  right  to  do  so. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  U  1276,  1284,  1296;  Dec.  Dig.  «=> 
246.] 

Department  2.  Appeal  from  Superior 
Ooort,  Cheballs  County ;  Mason  Irwin,  Judge. 

Action  by  Tnre  Hendrlckson  against  the 
Gfays  Harbor  Railway  &  Light  Company. 
Judgment  for  plaintiff,  and  defendant  aj»- 
peals.    Affirmed. 

Bridges  &  Broener,  of  Aberdeoi,  for  appel- 
lant W.  H.  Abel,  of  Mwtesana,  and  (X  W. 
Smith,  at  Hoqulam,  for  resiwndent 

PARKER,  J.  The  plalntlfl  seeks  recovery 
of  damages  claimed  by  him  to  be  the  resnlt 
of  negligence  of  the  defendant  in  the  opera- 
tion of  one  of  its  street  cars  while  he 
was  In  the  act  <rf  entering  the  car  with  the 
view  of  becoming  a  passenger  thereon.  The 
trial  in  the  superior  court  with  a  Jnry  re- 
sulted in  verdict  and  judgment  against  the 
defendant  for  the  sum  ot  f2,600,  from  which 
it  has  appealed  to  this  ooort 

[1]  Counsel  for  appellant  first  contoid  that 
the  verdict  and  judgment  most  fall  for  w^nt 
of  evidence  to  support  th6m.  There  is  com- 
petent evidence,  though  by  no  means  free 
from  conflict,  tending  to  show  and  ample  to 
warrant  the  Jury  In  believing  the  following 
facts  to  be  establidled:  Appellant  owns  and 
(^lerates  a  street  railway  system  in  the  dty 
of  Hoqulam.  One  of  ita  Unes  runs  along 
I  street,  and  another  aloiBg  Blghth  street 
These  streets  Intersect  each  other  at  right 
angles  in  the  business  center  of  the  dty. 
We  stkall  assume  that  I  street  mns  north 
and  soatta,  and  that  Bigbth  street  runs  east 
and  west,  though  this  Is  only  approximate- 
ly true.  The  car  <«  the  I  street  line  car- 
ries passengers  from  Eligbth  stzeet  north  only, 
though  the  I  street  trad:  connects  with 
the  Eighth  street  track  bj  a  carve  and  a 
•witch  at  a  point  a  short  distance  west  of 
I  stiMft  Shortly  after  midnight  at  the 
dose  of  each  day's  w«rk  the  I  street  car 
proceeds  by  way  of  tliiB  switch  over  the 
Bilghth  street  track  eastward  to  the  car 
bams.  This  car  Is  not  supposed  to  carry  pas- 
sengers when  so  proceeding  east  on  Eighth 
street  It  is  the  custom  of  all  cars  to  take 
on  passengers  at  the  tar  side  of  street  4!rosa- 
ings;  that  is,  a  car  proceeding  east  on 
Bightb  street  would  stop  mad  take  on  passen- 
gers on  the  east  side  of  I  street  ffliortly  aft- 
er midnl^t  on  June  20,  1914,  respondent  was 
on  the  south  side  of  Blghth  street  some  100 
fleet  east  of  I  street    Be  saw  the  I  street 
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car  approaching  on  Eighth  strtet  from  the 
west,  and  poaWbly  hfe  saw  It  pass  from  I 
street  onto  Eighth  street,  though  this  Is  not 
clear.  He  then  approached  I  street  with  a 
▼lew  of  becoming  a  passenger  on  the  car  at 
the  usual  stopping  place  for  passengers.  The 
south  front  door  of  the  car  was  open.  The 
south  rear  door  was  closed.  He  was  on 
that  side  of  the  track,  and  when  the  rear  of 
the  car  was  within  2  or  three  feet  of  the 
east  side  of  I  street  he  was  opposite  the 
front  door.  The  car  was  then  moTlng  slow- 
ly, not  faster  than  a  person  would  ordtnarlly 
walk.  He  then  stepped  on  the  lower  st^  of 
the  front  platform,  and  took  hold  of  the 
handholds  at  the  sides  of  the  entrance.  The 
motorman  saw  him  do  this.  Immediately  the 
motorman  put  on  the  power,  giving  the  car  a 
Jerk  forward,  which  threw  reepondeit  ofF  the 
step,  causing  him  to  fttll  in  such  a  position 
that  one  of  his  legs  was  run  over  by  the 
Car,  necessitating  amputation  of  his  leg  a  few 
inches  below  the  knee. 

It  deems  quite  plain  to  us  that  the  ques- 
tion of  the  motorman's  negligence  and  of  his 
negligence  being  a  contributing  cause  to  re- 
spondent's Injury  was  for  the  Jury  to  decide, 
In  the  light  of  the  evidence  tending  to  show 
the  facts  we  have  above  summarized.  In- 
deed, we  do  not  understand  counsel  for  ap- 
pellant to  seriously  contend  otherwise;  but 
counsel  do  contend  that  the  evidenoe  does 
not  support  the  verdict  and  Judgment  because 
of  respondent's  contributory  negligence,  in 
Chat  he  attempted  to  enter  the  car  while  it  was 
in  motion,  and  that  it  should  be  so  decided  as 
a  matter  of  law.  Some  argument  is  made 
upon  the  assumption  that  the  car  had  pass- 
ed the  usual  place  of  taking  on  passengers 
a  considerBble  dlstaitce,  that  the  doors  were 
all  closed,  and  that  It  was  proceeding  at  a 
speed  of  some  10  or  15  miles  an  hour.  While 
there  was  evidence  tending  to  so  show,  we 
are  not  permitted  to  assume  such  fact  in 
view  of  the  other  evidence  which  plainly  the 
Jury  were  warranted  In  beUevtng.  So  the 
real  question  upon  this  branch  of  the  case  is : 
Can  respondent  be  held  to  be  guilty  of  con- 
tributory negligence  as  a  matter  of  law? 
The  late  Justice  McGlaln  of  the  Supreme 
Court  of  Iowa,  in  his  article  on  Carriers,  6 
Cyc.  644,  commenting  upon  the  question  of 
n^llgence  as  being  one  of  law  or  of  fact  In 
the  getting  on  board  of  moving  trains  or  cars, 
after  noticing  the  rule  as  applied  to  steam 
cars,  observes: 

"As  to  street  cars,-  the  general  doctrine  that 
it  indlcatea  negiigence  to  attempt  to  get  on 
board  while  moving  is  not  so  strictly  applied, 
and  it  has  been  annoonoed  in  a  great  majority 
of  cases  in  which  the  subject  has  been  passed 
on  that  it  is  not  negligence  per  ae  to  do  so. 
More  particolarly  it  has  been  held  not  to  be 
nefdigence  in  itself  to  attempt  to  board  a  atreet 
car  after  it  has  been  slowed  up  in  response  to 
the  signal  of  one  desiring  to  get  on  board,  al- 
though it  has  not  oome  to  a  full  stop.  But  in 
geotial  the  qaestiaii  is  one  of  fact  for  the  jury, 
to  be  determined  under  the  drcnmstawcea  of  the 
case." 

162P.-eS 


This  view  Is  expressed.  In  substance,  by 
the  learned  editors  In  6  R.  a  L.  88.  Of  the 
numerous  decisions  sni^ortlng  this  view,  we 
note  Cicero  ft  P.  St  Ry.  Co.  y.  Melxner,  160 
111.  320,  48  N.  B.  828,  81  li.  R.  A.  831,  where 
the  question  Is  reviewed  at  length.  This 
doctrine  Is  particularly  applicable  here,  since 
It  seems  to  be  subject  to  no  exception  in 
cases  where  the  car  is  very  near  the  usual 
place  of  taking  on  passengers,  moving  slow- 
ly, and  with  its  platform  door  open.  We 
conclude  that  the  question  of  respondentfs 
contributory  negligence,  as  well  as  the  mo- 
torman's negligence,  were  ft>r  the  Jury  to  de- 
termine In  this  case. 

[2]  It  Is  further  contended  by  counsel  for 
appellant  that  the  court  erred  In  refusing  to 
give  certain  of  their  requested  instructions. 
The  thought  thus  sought  to  be  placed  before 
the  Jury  was.  In  substance,  that  the  respond- 
ent could  not  recover  unless  the  negligent 
sudden  Jerking  forward  of  the  car  by  the 
motorman,  if  the  Jury  believed  that  it  was  so 
suddenly  Jerked  forward,  "was  alone  the 
cause  of  the  plaintiff's  Injury."  It  seems 
plain  to  us  that  appellant  was  not  entitled  to 
have  the  Juiy  understand  this  to  be  the  law. 
since  It  would  plainly  be  enough  to  support 
respondent's  recovery  that  the  motorman's 
negligent  Jerking  the  car  forward  was  a  con- 
tributing proximate  cause  of  the  Injury,  in 
the  absence  of  respondent's  contributory  neg- 
ligence. Goe  V.  Northern  Paa  Ry.  Co.,  30 
Wash.  654,  71  Pac.  182 ;  Akin  v.  Bradley  En- 
gineering ft  Machinery  Ca,  48  Wash.  97,  92 
Pac.  908,  14  L.  R.  A.  (N,  S.)  586 ;  Atwood  v. 
Washington  Water  Power  Ca,  79  Wash.  427, 
140  Paa  343;  Rice  ▼.  Puget  Sound  Traction, 
L.  ft  P.  Co.,  80  Wash.  47,  60,  141  Paa  191, 
li.  R.  A.  1916A,  797 ;   29  Qya  496. 

[3]  It  seems  to  be  argued  that  the  repres- 
sion in  the  requested  '  instructions  of  the 
thought  that  the  negligent  Jerking  forward 
of  the  car  must  alone  have  been  the  cause 
of  respondent's  Injury  to  entitle  blm  to  re- 
cover meant  no  more  than  that  there  must 
not  have  been  any  concurring  n^llgence  on 
the  part  of  reiqwndent  to  entitle  him  to  re- 
cover. We  think  it  plain,  however,  from  a 
reading  of  the  oonrt'a  instructions  as  a 
whole,  they  plainly  told  the  Jury  that  the  re- 
spondent must  not  have  contributed  by  his 
own  negligence  to  his  injury,  and  that,  if 
he  did  so,  he  could  not  recover.  We  are 
quite  clear  that  there  was  no  prejudicial  er- 
ror in  the  refusal  of  the  court  to  give  the  re- 
quested Instructions  or  in  the  giving  of  the 
court's  tnstmctions. 

[4]  Some  argument  is  made  by  counsel  £or 
appellant  touching  the  question  of  respond- 
ent being  a  passenger  and  the  degree  of  care 
appellant's  servants  would  be  required  to  ex- 
ercise if  he  were  a  passenger.  Thia  qnea- 
tlon,  we  think,  is  of  no  moment  here,  in  view 
of  the  fact  that  by  the  court's  instructions 
the  Jury  were  plainly  given  to  understand 
that  appellanf  B  servants  w»e  only  required 
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to  exercise  ordinary  care  looking  to  the 
aTOlding  of  injuring  respondent  Plainly  tbe 
bigh  degree  of  care  Imposed  upon  carriers 
looking  to  the  protection  of  passengers,  was 
not  by  the  court's  Instructions  in  this  case 
imposed  upon  appellant.  It  is  therefore  im- 
material as  to  whether  respondent  was  or 
was  not  a  passenger  In  a  legal  sense. 

[t]  While  the  eridence  shows,  probably 
beyond  dispute,  tliat  It  was  not  the  custom 
of  this  1  street  car  to  take  on-  passengers 
at  any  point  along  Eighth  street  wlien  te- 
biming  to  the  car  bams  after  its  day's 
work,  there  is  nothing  in  the  record  to  show 
respondent's  knowledge  of  such  custom.  Un- 
der all  the  drcumstances  shown,  we  think 
tliat  the  Jury  might  well  conclude  that  the 
respondent  approached  the  car  with  the  view 
of  becoming  a  passenger  thereon  in  good 
faith,  believing  be  had  the  right  so  to  do. 

We  conclude  that  the  record  shows  no 
prejudicial  error  against  appellant,  and  that 
tite  Judgment  must  therefore  l>e  affirmed. 

It  is  so  ordered. 

MAIN  MOUNT,  and  HOLCOMB,  JJ.,  con- 
cur. 


OOLBT  T.  INTEIRLAKEN  LAND  CO. 

(No.  12613.) 

(Supreme  Court  of  Washington.    Nov,  17, 1915.) 

1.  CoNTBACTs  «=9295— Building  Contbaots— 
Pebfobmance. 

A  building  contract,  providing  that  a  resi- 
dence should  be  completed  on  or  before  a  cer- 
tain date,  was  not  substantially  complied  with 
where  tbe  specifications  called  for  oak  floors, 
and  such  floors  were  not  laid  until  long  after  the 
time  specified. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  i§  1353-1356.  1362 ;   Dec.  Dig.  «=» 

2.  CoNTBACTS  «=>316— Building  Contbaotb 

— FOBFEITTJRK— WAIV*B. 

Where  a  building  contract  provided  for  for- 
feiture of  a  specified  amount;  secnred  by  mort- 
gage, in  case  the  contract  was  not  complied  with, 
saasfaction  of  the  mortgage  by  the  owner,  after 
having  givoi  a  notice  that  damages  were  due 
which  be  knew  was  insufficient,  constituted  a 
waiver  of  the  forfeiture. 

['Ed.  Note.— For  other  cases,  see  ContraetSk 
Cent  Dig:  H  1382-1387. 1396, 1398-1400, 1480- 
1491;  Dec.  Dig.  ies»316.] 

3.  Contracts  iS=»284— Building  Oontbaots— 

PEBFOBMANCE — CEBTmCATE  OF  COMPLETTON. 

Generally,  where  the  parties  to  a  building 
contract  constitute  tbe  architect  an  umpire  or 
arbiter  to  determine  differences  arising  in  the 
performance  of  the  contract,  and  provide  that 
his  determination,  as  evidenced  by  his  certificate, 
shall  be  final  and  conclusive,  such  a  contract  will 
be  upheld  as  binding. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  si  1292-1802,  1308-1310,  1312-1316, 
1326-1338,  1340-1842,  1844-1846,  1880,  1351; 
Dec.  Dig.  «=»284.] 

4.  Oontbaots  «s»289— Bxfilding  Oontbacts— 
Perfobmanob— Btidchcb. 

The  refusal  of  an  architect,  empowered  with 
the  supervision  of  the  construction  of  a  build- 
ing, to  give  a  certifleate  that  the  building  has 
been  completed  is  at  least  prima  fade  evidenoe 


tliat  the  building  was  not  eompleted  witliin  a 
specified  time. 

[E^.  Note.— X^or  other  cases,  see  Contracts, 
Cent  Dig.  (  1810;  Dec.  Dig.  «=>289.] 

Morris,  O.  J.,  and  Parker,  Fullerton,  and 
Main,  J  J.,,  dissenting  in  part 

En  Banc.  Appeal  from  Superior  Court, 
King  (bounty;   Everett  Smith,  Judge. 

Action  by  W.  R.  Colby,  Jr.,  against  the  In- 
terlaken  Land  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    Dismissed. 

Adair  Rembert,  of  Seattle,  for  appellant 
Saunders  &  Nelson  and  E.  P.  Wbitlng;  aM. 
of  Seattle,  for  respondent 

MOUNT,  J.  The  plaintlfl  brought  this  ac- 
tion to  recover  the  cost  of  the  pavement  up- 
on Crescent  Drive  in  the  d^  ot  Seattle,  In 
front  of  three  lots  owned  by  him.  The  ac- 
tion is  based  upon  a  written  contract  Upon 
issaes  Joined  the  case  was  tiled  to  the  court 
without  a  Jury.  At  the  conclusion  of  tbe 
case,  the  trial  court  found  in  favor  of  the 
plaintiff,  and  entered  a  Judgment  against  the 
defendant  for  the  cost  of  the  pavement  Tbe 
defendant  has  appealed  from  that  Judgment 

It  appears  that  cm  the  Ist  day  of  Dec«n- 
ber,  1908,  the  plaintifr  and  the  defendant  en- 
tered into  a  contract,  wliereby  the  paaintlfl' 
agreed  to  purchase  from  the  defendant  tbe 
tliree  lota  mentioned,  for  the  agreed  price  of 
$7,276.  This  contract,  among  other  things, 
provided  that  the  respondent  should  build 
upon  the  property  a  house  costing  not  less 
than  $5,000.  The  contract  th«i  provided  as 
follows : 

"And  it  is  further  agreed  that  party  of  tlie 
second  part  [plaintiff]  shall  submit  to  first  party 
[defendant]  plans  for  a  building  to  be  erected 
upon  lot  twenty-five  within  thirty  days  from  the 
delivery  of  said  deeds;  that  the  plans  for  said 
residence  shall  be  subject  to  approval  of  party  of 
the  first  part;  that  said  building  shall  be  con- 
tracted for  and  the  contract  let  within  two  weeks 
iUfter  die  approval  of  the  plans  by  first  party; 
tlmt  oonstmction  of  said  building  siiall  be  com- 
menced within  two  weeks  after  tbe  contract  has 
been  let ;  that  the  building  shall  be  roofed  with- 
in two  months  after  the  commencement  of  sadi 
oonstmction,  and  that  the  house  shall  be  com- 
pleted on  or  before  June  1, 1909,  said  completion 
to  be  eviden(»d  by  a  certificate  from  S.  A.  Jen- 
nings, architect  and  tbe  performance  of  all  the 
conditions  herein,  in  this  paragraph  oontained. 
are  to  be  fully  made  by  said  second  party,  and 
the  sum  of  seven  hundred  and  twenty  dollars  is 
hereby  agreed  upon  as  liquidated  damages  for 
the  breach  of  this  covHuut;  provided,  however, 
that  such  liquidated  damages  shall  not  Im  claim- 
ed and  demanded  by  first  party,  and  the  same 
shall  not  become  due  except  upon  five  days'  writ- 
ten notice,  served  personally  or  by  leaving  at  the 
ofiBce  of  Bnde  &  MUler,  425  New  York  Block,  of 
sucli  failure  to  complete  said  building  and  de- 
mand that  the  same  be  completed  within  five 
days  thereafter.  It  is  agreed  that  in  case  of  fir«^ 
act  of  Ood,  or  public  enemy,  in  tite  conrse  ot 
construction  of  said  building,  the  time  for  tlie 
performance  of  this  covenant  sliall  be  extended 
such  time  as  may  be  reasonably  required  to  re- 
pair tbe  damage  caused  thereby." 

"Sewer  and  water  on  tbe  stieet  in  front  of  tlie 
property  above  described  are  to  be  fnmiebed 
when  required  by  the  purchaser,  and  all  ase 
ments   for   local   improvements,    heretofore 


^=>Far  otbw  caaas  Me  same  toplo  and  KBT-NUMBER  In  all  Ksj-Numbarad  DlgasfS  mat,'. 
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turned  against  aald  property,  and  for  grade,  wa- 
ter maiiia  and  aewer  and  sidewalkg,  whether  now  a 
lien  on  said  property  or  not,  shall  be  paid  by  first 
I>art7,  and  if  all  the  covenants  and  agreements  by 
the  said  second  party  to  be  kept  and  performed, 
contained  herein,  shall  be  well  and  truly  kept  and 
performed  the  party  of  the  first  part  shall  cause 
the  street  in  front  of  said  property  to  be  par- 

ed,    on    or    before    the    day    of    

with ,  to  be  approved  by  the  city  engineer 

of  the  city  of  Seattle,  at  their  own  proper  costs 
and  expense,  and  will  within  one  year  after  the 
same  shall  have  become  a  lien  against  said  prop- 
erty, pay  all  assessments  in  full,  which  may,  or 
might,  become  a  lien  against  said  above-describ- 
ed property,  for  and  on  account  of  the  first  pav- 
ing of  Crescent  Drive  in  said  Interlaken,  and 
wOl  hold  and  save  harmless  second  party  from 
any  and  all  liens  and  piMima  arising  or  to  arise 
for  and  on  account  of  such  paving ;  and  in  the 
event  first  par^  shall  fail  to  pay  said  assess- 
ments, or  any  of  them,  within  one  year  after  the 
same  become  a  lien  against  said  property,  pro- 
vided first  party  shall  nave  been  served  with  five 
days'  notice  in  writing  to  pay  the  same,  then 
second  party  may  pay  any  or  all  such  assess- 
menti  and  thereupon  recover  the  same  from  first 
party,  together  with  such  necessary  costs,  dis- 
buraements  and  attorney's  fees  as  may  lie  by 
him  expended  or  incurred." 

Thereafter  plans  and  specifications  for  a 
bonse  to  cost  abont  $10,000  were  submitted 
to  the  defendant  by  the  plaintiff.  These 
plans  were  approved  by  the  defendant,  and  a 
house  was  constnicted  according  to  these 
plans. 

It  Is  daimed  by  the  plaintiff  that  the  time 
for  the  completion  of  the  building  was  ex- 
tended for  a  period  of  80  days.  The  defend- 
ant conceded  that  an  extension  of  three 
weeks  was  granted,  but  denied  that  an  exten- 
sion was  given  to  July  1, 1909.  The  principal 
issue  in  the  case  was  whether  the  house  was 
completed  within  the  time  provided  for  In  the 
contract  It  Is  conceded  that  the  completion 
was  not  evidenced  by  the  certificate  of  Mr. 
Jennings,  who  was  the  architect  for  the 
plaintiff  in  the  construction  of  the  building. 
On  the  20th  day  of  July,  1900,  the  defendant 
gare  notice  to  Uie  plaintiff  that  the  mortgage 
referred  to  la  the  contract  was  due  and  pay- 
able, by  reason  of  the  nonperformance  of  the 
Conations  contained  in  the  agreement  There- 
after the  street  In  front  of  the  property  was 
paved  by  the  dty,  and  an  assessment  levied 
against  the  propoty  amounting,  with  inter- 
est to  $1,062.31.  The  defendant  argues  that 
before  it  is  liable  for  the  street  paving,  it 
was  necessary  for  the  plaintiff  to  show  that 
the  house  was  completed,  and  to  obtain  from 
the  architect  a  certificate  that  the  house  was 
completed  within  the  time.  The  trial  court 
was  of  the  opinion  that  the  plaintiff  might 
show,  by  oral  evidence  other  than  that  of 
the  architect  that  the  house  was  completed 
within  the  time  extended,  and  that  therefore 
he  was  entitled  to  recover  for  the  street  pav- 
ing. This  is  tbe  principal  question  presented 
in  the  case. 

LI]  The  eontract  recites  upon  Its  fftce,  that : 

"The  house  shall  be  completed  on  or  before 
Jane  1,  1906,  said  completion  to  be  evidenced 
by  a  certificate  from  S.  A.  Jennings,  architect" 


Conceding  that  there  was  an  extension  of 
time  from  June  1,  to  July  1,  1909,  as  claimed 
by  the  plaintiff,  it  is  plain  from  the  contract 
that  the  completion  of  the  house  must  be 
evidenced  by  a  certificate  from  Mr.  Jennings, 
the  architect  The  parties  themselves  pro- 
vided in  the  contract  how  the  fact  of  com- 
pletion should  be  shown.  It  is  not  claimed 
that  this  certificate  was  ever  obtained.  Oral 
evidence  was  Introduced  to  the  effect  that 
the  bouse  was  substantially  completed  by  the 
1st  of  July,  1009.  This  evidence  was  contra- 
dicted by  the  architect  and  by  other  witness- 
es. We  think  it  was  a  conceded  fact  upon  the 
trial  that  the  specifications  called  for  oak 
fioors  In  the  building.  It  was  practically  con- 
ceded that  these  oak  fioors  were  not  laid  un- 
til long  after  July  1,  1909.  This  was  a  mate- 
rial part  of  the  contract  and  the  omission  to 
lay  these  fioors  within  the  time,  clearly  shows 
that  the  building  was  not  substantially  com- 
pleted. There  were  other  Items  in  the  build- 
ing which  were  not  completed  on  July  Ist 
and  not  until  two  or  three  months  later.  In 
order  to  avoid  disputes  which  might  arise 
whether  the  building  was  completed,  the  par- 
ties Inserted  In  the  contract  the  clause  that 
the  completion  is  "to  be  evidenced  by  a  cer- 
tificate from  S.  A.  Jennings,  architect"  It 
appeared  upon  the  trial  that  Mr.  Jennings 
was  the  architect  who  drew  the  plans  and 
superintended  the  construction  of  the  blind- 
ing for  the  plaintiff.  He  was  In  no  wise  con- 
nected with  the  defendant  and  was  presuma- 
bly a  fftlr  man  to  whom  the  question  of  com- 
pletion might  be  submitted.  This  court  has 
uniformly  held  that  where  the  parties  to  a 
contract  provide  therein  that  the  performance 
or  nonperformance  shall  be  evidenced  by  an 
architect's  certificate,  such  evidence  is  the 
only  method  of  proving  the  fact  except  in 
cases  where  the  referee  acts  fraudulently,  or 
arbitrarily  refuses  to  give  tlM  certificate.  In 
the  case  of  Bavaria  Inv.  Co.  ▼.  Washington 
Brick,  etc.,  Co,  82  Wash.  187,  144  Pac.  68, 
this  court  said : 

"The  law  is  well  established  in  this  state  that 
where,  by  the  contract  of  the  parties,  a  given 
person,  such  as  the  architect  the  engineer,  or  the 
superintendent  in  charge  of  the  work  contem- 
plated by  the  contract  is  made  the  ompire  or  ar- 
biter to  determine  differences  which  may  arise  in 
the  performance  of  the  contract  the  certificate 
of  such  umpire  is  a  prerequisite  to  recovery,  in 
the  absence  of  arbitrary  refusal  to  give  it,  and 
is  final  and  conclusive  upon  the  parties  in  the 
absence  of  fraud,  misconduct  or  palpable  mis- 
take on  his  part"  (citing  a  number  of  authorities 
to  that  effect). 

So  it  follows  in  tliis  case  that  before  the 
plaintiff  is  entitled  to  recover,  the  certificate 
of  completion  of  the  house  must  be  furnished 
by  the  architect  Failing  in  this,  the  plain- 
tiff was  not  entitled  to  recover.  It  was 
shown  upon  the  trial,  by  the  architect  him- 
self, that  the  house  was  not  completed,  not 
even  substantially  completed,  tor  two  or 
three  months  after  the  time  limited  in  the 
contract,  and  the  extension  of  30  days  clalm> 
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ed  by  the  plaintiff.  We  are  satisfied,  there- 
fore, that  the  trial  court  erred  la  receiving 
other  eyidence  as  to  when  the  house  was 
completed,  where  no  fraud  or  arbitrary  ac- 
tion was  claimed  against  the  architect,  and 
in  finding  as  a  matter  of  fact  that  the  house 
was  substantially  completed  on  the  lat  day 
of  July,  1909. 

[2]  The  defendant  further  argnes  that  the 
trial  court  should  baTe  granted  a  Judgment 
in  Its  favor  upon  a  counterclaim  for  a  for- 
feiture of  $720,  provided  for  In  the  «»■ 
tract  It  is  conceded  by  the  appellant  that 
the  notice  which  was  served  did  not  comply 
with  the  contract.  But  it  is  argued  that  the 
plaintiff  understood  the  notice,  and  that  he 
should  be  bound  by  it.  It  appears  upon  the 
record  that  a  mortgage  for  this  $720  was  giv- 
en by  the  plaintiff  to  the  defendant  for  the 
faithful  performance  of  the  contract  to  con- 
struct the  house,  and  that  this  mortgage  was 
satisfied  by  the  defendant  upon  the  records 
of  King  county  after  the  defendant  knew 
that  the  house  had  not  been  completed  within 
the  time.  The  defendant  explained  the  sat- 
isfaction of  the  mortgage  by  saying  ttiat  he 
had  been  advised  ttiat  the  notice  served  up- 
on the  plaintiff  was  insufficient,  and  for  that 
reason  had  satisfied  the  mortgage  of  rec- 
ord without  consideration.  It  is  ammrent 
that  the  notice  does  not  comply  with  the 
terms  of  the  contract,  and  we  are  satisfied 
that  the  defendant  intended  to  waive  the  for- 
feiture when  he  satisfied  the  mortgage  apon 
the  record. 

We  are  satisfied  upon  the  whole  case  that 
Dither  party  should  recover,  and  the  action 
is  therefore  dismissed,  at  the  plaintiff's  costs. 

HOIXX)MB,  CHADWICK,  and  OLLIS,  JJ., 
concnr. 

HAIM,  3.  I  concnr  in  the  views  expressed 
In  the  majority  opinion  to  the  extent  tbat 
the  evidence  introduced  upon  the  trial  in 
the  8ui>erior  court  shows  that  the  building 
was  not  completed  within  the  time  specified 
in  the  contract;  but  I  dissent  from  that  por- 
tion of  the  opinion  which  holds  that  the 
architect  had  the  power,  under  the  contract, 
to  finally  determine  that  question. 

[3]  It  is  undoubtedly  the  accepted  doctrine 
of  this,  as  well  as  other  courts,  that  where 
the  parties  by  their  contract  constitute  an 
architect,  or  other  named  person,  an  umpire, 
or  arbiter,  to  determine  differences  which 
may  arise  In  the  performance  of  the  con- 
tract, and  provide  that  his  determination 
shall  be  final  and  conclusive,  and  that  such 
determination  shall  be  evidenced  by  the  cer- 
tificate of  such  umpire  or  architect,  the  con- 
tract will  be  upheld  as  binding  upon  the  par^ 
ties.  In  this  case,  however,  the  contract  does 
not  go  that  far.  It  only  provides  that  the 
completion  of  the  house  Is  to  "be  evidenced 
by  a  certificate"   of  the  architect     There 


is  nothing  In  the  contraot  which  eonetitates 
the  arciiitect  an  arbiter  or  omplre  to  ietee- 
mine  differences  which  may  arise  in  its  per- 
formance. Neither  is  there  any  provision 
that  Ills  determination  of  snch  dtffecencea 
shall  be  final  and  oondnslve  upon  the  parties. 
A  contract  should  not  I>e  construed  so  as  to 
deny  the  parties  thereto,  or  either  of  tliem, 
their  day  in  court  upon  any  differences  tbat 
may  arise,  unless  the  contract  clearly  shows 
that  this  was  the  Intent  of  the  parties.. 

[4]  Under  ^e  contract  in  the  presoit  case, 
the  giving  of  the  architecf  s  certificate  would 
doubtless  be  prima  fade  evld«ioe  of  the 
completion  of  the  building;  and  its  r^osal, 
in  the  absence  of  fraud  or  arbitrary  oondoct, 
would  likewise  be  prima  fiide  evidence  that 
the  building  was  not  completed  within  the 
time  spectfled.  To  hold  tliat  a  contract 
which  simply  provides  that  the  completion  of 
the  building  shall  be  evidenced  by  the  certifi- 
cate of  the  architect  constitutes  such  archi- 
tect an  umpire  or  arbiter,  and  gives  Iilm 
power  to  determine  differences  which  may 
arise,  which  determination  shall  be  final 
and  conclusive  upon  the  parties,  it  seems  to 
me  is  going  beyond  what  the  parties  by  their 
contract  provided. 

MORRIS,  a  J.,  and  PARKER  and  BTTL- 
LERTON,  JJ.,  concur  with  MAIN,  J. 


MAIiLOBT  et  aL  V.  OITZ  OF  OLTUPIA. 

(No.  12968.) 

(Supreme    Ooort   «t   Wasbiagton.      Nov.    17, 
19160 

1.  MUNICIPAI,     COBPOBi^TIOHS     «S>374— PUB- 

UO      lUFBOVEHENTS  —  ASSESSKKNI     E^NO  — 

Claim  ov  Crrr. 

A  city,  which  had  been  held  liable  on  a 
quantum  meruit  to  a  contractor  for  a  local  im- 
provement, and  which,  pending  litigation  there- 
over, made  up  an  assessment  roll  and  collected 
cash  on  the  improvement  fund,  stood  in  the  po- 
sition of  the  other  creditors  as  fe»  the  money  it 
had  advanced  on  tlie  improvement,  and  huice 
could  not  prefer  itself  by  taking  tlie  first  num- 
bered bonds  of  a  series  issued  to  pay  creditors 
and  delivering  the  last,  which  probably  never 
would  be  paid,  la  satisfactloa  of  the  oontractor's 
demand. 

[Ed.  Note, — ^For  other  cases,  see  Municipal 
Corporntions,  Cent  Dig.  tl  906,  910 ;  Dec  Dig. 

<8=s>874.] 

2.  InTKBEsrr    ^=339  —  laQiriDAiKO    GLama  — 
Stipulatiow. 

Where  a  city,  and  plain tiif,  entitled  to  re- 
cover for  local  improvement  work,  had  stipulat- 
ed before  judgment  that  plaintiff  should  recov- 
er a  certam  sum,  the  claim  became  a  liquidated 
claim,  and  the  plaintiff  was  entitled  to  interest 
thereon  frcHU  that  date. 

[Ed.  Note.— For  other  cases,  see  Interest: 
Cent  Dig.  if  83-89;  Dec.  Dig.  ^»89.] 

Department  2.  .i^tpeal  from  Superior 
Court,  TbniBtom  Ooonty;  D.  F.  Wright, 
Judge; 

Action  by  Henry  Malloiy  and  others 
against  tb»  City  of  Olympla.    Judgment  for 
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plaintiffs,  and  th«  defendant  appeals.     Af- 
firmed. 

Geo.  B.  Blgelow,  of  Olympla,  for  appellant. 
Troy  &  Stnrdevant  and  Tbomas  M.  Vance, 
both  of  Olympla,  for  respondents. 

MOUNT,  J.  This  action  yna  brought  by 
the  respondents  to  recover  the  reasonable 
value  for  labor  and  materials  furnished  in 
the  construction  of  an  improvement  In  the 
city  of  Olympla.  This  Improvement  was  a 
local  Improvement,  and  the  cost  thereof  was 
to  be  assessed  to  the  property  benefited. 
When  the  case  was  here  before,  we  held  that 
the  plalntifls  were  entitled  to  recover  upon 
a  anantum  meruit  See  Mallory  v.  City  of 
Olympla,  88  Wash.  499,  145  Pac.  627.  We 
remanded  the  cause  at  that  time,  "with  In- 
structions to  take  testimony  as  to  the  rea- 
sonable value  of  the  labor  and  material,  sub- 
ject to  aU  lawful  ollaets,  so  that  an  assess- 
ment can  be  made  against  the  improvement 
district  according  to  benefits  to  pay  the 
amount  due."  When  the  case  went  back  to 
the  superior  court,  the  parties  altered  into 
a  stipulation  to  the  effect  that  the  plalntifFs 
should  recover  the  sum  of  $12,750.  The  ques- 
tion of  interest  was  not  stipulated,  but  was 
left  to  the  dedsicm  of  the  trial  court.  While 
the  case  was  pending,  an  assessment  roll  was 
made  up  by  the  dty,  and  thereafter  about 
16,000  in  cash  was  paid  into  the  improvement 
fund.  The  city  thereupon  gave  notice  to 
the  effect  that  it  intended  to  pay  out  of  this 
sum  $2,000  to  the  Puget  Sound  Bridge  & 
Dredging  Company,  $760  to  the  respondents, 
and  the  balance  was  to  be  paid  into  the 
fund  upon  the  work.  The  city  also  gave  no- 
tice of  an  intention  to  issue  bonds  to  the 
creditors  numbering  from  1  to  213,  Inclusive, 
for  $100  each;  that  the  dty  proposed  to 
take  the  first  of  these  bonds  and  deliver  the 
last  thereof  in  satisfaction  of  the  plaintiffs' 
demand.  Thereupon  a  restraining  order  was 
procured  from  the  court  restraining  the  dty 
from  carrying  oat  that  action.  The  case 
thereafter  came  on  for  trial,  and  the  court 
entered  a  Judgment  for  $12,750  in  favor  of 
the  plalntifls,  with  interest  from  the  time 
of  the  stipulation,  and  ordered  the  city  to 
pay  the  claims  pro  rata  out  of  the  cash  on 
band  in  the  Improvement  fund  and  to  issue 
improvement  bonds  alternately  from  the  be- 
ginning of  the  series  to  the  end  for  the  bal- 
ance due,  to  the  different  persons  who  had 
claims  against  the  district,  so  that  each 
claimant,  including  the  city,  would  stand 
upon  an  equality.  The  dty  has  appealed 
from  this  judgment 

Two  contentions  are  made  by  the  appel- 
lant to  the  effect:  First,  that  the  restrain- 
ing order  issued  by  the  court  was  erroneous; 
and,  second,  that  the  court  erroneously  al- 
lowed Interest  from  the  date  of  the  stipula- 
tion. 


[1]  It  appears  from  tbe  record  that  the 
last  of  the  improvement  bonds  may  not-  be 
paid,  and  it  is  practically  conceded  that 
some  of  the  last-numbered  bonds,  which  are 
payable  in  tbe  order  of  their  issue,  will  like- 
ly never  be  paid.  It  is  argued  by  the  appel- 
lant that  inasmuch  as  the  city  is  a  trustee 
for  doing  the  work,  and  has  advanced  mon- 
ey from  the  general  fund  with  which  to  car- 
ry on  the  -work,  therefore  the  dty  has  a 
preference  over  other  creditors,  and  should 
be  allowed  to  pay  itself  first  out  of  the  mon- 
eys which  come  into  the  fund.  And  it  Is 
argued  that,  because  the  plaintiffs  did  not 
comply  with  the  contract  which  they  previ- 
ously had,  they  are  in  no  position  to  ask  for 
the  fund  to  be  distributed  ratably  to  the 
creditors.  This  court  upon  the  other  appeal 
held  that  these  plaintiffs  were  entitled  to 
recover  upon  a  quantum  meruit,  and  the 
cause  was  remanded  as  above  stated,  author- 
izing a  recovery  upon  a  quantum  meruit  for 
work  done  and  materials  furnished.  This 
rule  established  the  law  of  tbe  case,  and 
placed  the  resi)ondents  In  the  same  position 
as  other  creditors  of  the  district  and  upon 
the  same  footing.  We  see  no  good  reason, 
therefore,  for  permitting  tbe  dty  to  prefer 
itself  to  other  creditors.  The  dty  necessarily 
occupies  the  same  position  as  any  other  cred- 
itor who  has  furnished  money  or  labor  or 
materials  in  making  the  improvement  It 
seems  to  us  just  tliat  all  creditors  should 
share  in  all  the  proceeds  equally  and  ratably. 
This  is  in  substance  what  the  court  ordered 
the  dty  to  do. 

[2]  The  appellant  next  argues  that  tbe 
court  erred  in  allowing  Interest  from  the 
date  of  the  stipulation  fixing  the  amount 
which  was  agreed  to  be  due  to  the  respond- 
ents. The  case  of  Wright  v.  Tacoma,  161 
Paa  837,  is  apparently  relied  upon.  It  is 
true  in  that  case  we  said: 

"The  general  rule  is  that  interest  will  not  be 
allowed  upon  nnliqaidated  demands  prior  to 
the  time  when  such  demands  are  merged  in  the 
judgment" 

That  was  a  case  where  the  demands  were 
unliquidated  and  were  not  determined 
until  the  entry  of  the  judgment  In  this 
case  the  demands  of  the  plaintiffs  were  stip- 
ulated prior  to  the  judgment  In  other 
words,  prior  to  the  time  of  the  judgment  the 
demand  became  a  liquidated  and  agreed  de- 
mand, and  we  think  dearly  bears  interest 
from  the  time  It  was  agreed  upon.  Parks  v. 
Elmore,  69  Wash.  684,  110  Pac.  381.  Caearly 
the  dalm  in  this  case  became  a  liquidated 
and  agreed  claim  at  the  time  of  the  stipula- 
tion, and  the  respondents  are  entitled  to  re- 
cover interest  from  that  date. 

We  find  no  error,  and  the  judgment  la 
therefore  affirmed. 

MAIK,  HOLCOlfB,  and  PABKBB,  JJ., 
concur. 
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T7HLEE  T.  CITT  OF  OI.TMPIA, 

(No.  12891.) 

(Supreme    Court    of    Washington.     Not.    17, 
1»15.) 

1-  Municipal  Gobfobations  «=»918  —  Pow- 

EBS— Special  Assessuents. 

The  amount  of  a  bond  issue  for  the  pur- 
chase of  municipal  waterworks  must  be  deter- 
mined by  the  citizens,  and  the  city  council  can- 
not depart  from  their  determination  in  any  ma- 
terial de^ee,  nor  can  the  courts-  authorise  a 
material  increase. 

[Xid.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  U  191d-1923;  Dec. 
Dig.  €=>918.] 

2.  Municipal  Cobpobations  ^=9918  —  Pow- 

EBS— Special  Assessments. 

A  city  ordinance  providing  that  the  issu- 
ance of  bonds  as  provided  for  herein  is  based  up- 
on the  estimated  cost  of  $90,000,  as  near  as  may 
be,  and  in  case  "a  larger  sum  is  necessary  to 
carry  out  the  purposes  of  this  ordinance  the  is- 
suance of  bonds  in  the  toUl  amount  necessary 
shall  be  provided  for  by  supplemental  ordinance 
to  be  enacted  after  the  actual  amount  of  bonds 
necessary  to  carry  out  the  purpose  of  this  ordi- 
nance is  ascertained,"  is  void,  as  attempting  to 
vary  the  amount  of  a  special  fund  for  the  pur- 
chase of  waterworks  from  that  determined  on 
by  the  voters. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {{  1919-1928;  Dec. 
Dig.  «s>91&] 

En  Banc     Appeal  from  Superior  Oonrt, 
Thurston  County ;  D.  F.  Wright  Judge. 
On  petition  for  rehearing.    Petition  denied. 
For  former  opinion,  see  151  Pac  117. 

Balllnger,  Battle,  Hulbert  &  Shorts,  of 
Seattle,  for  appellant  George  Blgelow  and 
P.  M.  Troy,  both  of  Olympla,  for  respondent 

CHADWICK,  J.  A  petition  for  rehearing 
has  been  filed  Ln  this  case,  in  which  the 
court  Is  informed  that  the  dty  council  of 
Olympla  has,  since  the  original  decision  was 
pronounced,  repealed  Ordinance  No.  1372, 
which  limited  the  bond  issue  to  $90,000.  It 
is  contended  that  under  that  part  of  the  de- 
cision wherein  the  court  said: 

"Coming  to  the  case  at  bar,  after  the  voters 
had  fixed  the  amount  of  the  bond  issue  at  'nine- 
ty thousand  dollars  ($90,000)  as  near  as  may  be,' 
tohioh  iDovid  no  doubt  have  tuttained  a  greater 
issue,  the  city,  by  supplemental  ordinance,  forc- 
ed the  aid  of  the  general  fund  by  limiting  the 
issue  of  its  special  fund  bonds  to  the  sum  of 
$90,000" 

— the  city,  having  repealed  the  limitation, 
has  power  to  issue  bonds  to  the  extent  of 
$10,000  in  excess  of  the  $90,000,  or  such  sum 
as  may  be  necessary  to  cover  the  items  re 
ferred  to  in  the  original  opinion,  barring  the 
amount  agreed  to  be  paid  as  a  commission 
and  for  the  printing  of  the  bonds.  Reliance 
Is  put  upon  the  words,  "which  would  no 
doubt  have  luitained  a  greater  issue." 

After  mature  consideration,  it  is  the  <^n- 
ion  of  the  judges,  including  the  writer  of  the 
original  opinion,  that  these  words  were  in- 
advertently used,  and  that  the  contention  of 
the  city  cannot  be  sustained  under  the  statute 
and   the  general  rules  of  law,  which  liave 


been  sufficiently  referred  to  In  the  opinion  of 
the  court,  or  under  the  ordinance  prorldtn; 
for  the  purchase  of  the  waterworks  system. 
It  was  the  nnderstandlng  of  the  conrt  that 
an  issue  of  bonds  for  some  inconsequential 
sum  above  the  limit  of  $90,000  might  be  sus- 
tained ;  that  is,  tliat  the  purpose  of  the  stat- 
ute was  to  compel  a  reasonably  definite  esti- 
mate of  the  value  of  the  tiling  to  be  pur- 
chased, beyond  which  the  council  could  not 
go,  unless  to  cover  slight  omissions  wliich, 
upon  consideration  a  conrt  might  Ignore  nn- 
der  the  maMm  "de  minimus  non  curat  lex." 

[1]  But  to  hold  that  a  sum  equal  to  10  per 
cent,  of  the  whole  Issne  would  be  a  sufficient 
compliance  would  be  holding  in  effect  that 
there  might  be  no  limit  at  alL  If  the  coart 
should  assume  to  define  the  limit  of  in- 
crease, it  conid  find  no  reasonable  or  definite 
ground  upon  wlilCh  to  base  its  Judgment. 
Could  it  say  that  an  increase  of  10  per  cent 
was  within  the  intent  of  the  people  when  vot- 
ing upon  the  measure,  and  that  15  per  cent 
was  an  Increase  so  substantial  that  we  could 
judicially  determine  that  the  people  did  not 
intend  to  grant  the  power?  It  will  thus  be 
seen  that  the  amount  of  the  bond  issne  Is, 
and  must  of  neoessit?  be,  a  matter  entirely 
within  the  keeping  and  subject  to  the  judg- 
ment of  the  taiq^ayers  and  citizens  of  the 
community  exercising  the  powers  conferred 
by  the  statute,  and  with  which  the  courts  can 
liave  nothing  wliatever  to  do  without  usurp- 
ing a  legislative  function  which,  under  the 
statute,  is  lodged  neither  in  the  courts  nor  in 
the  dty  council,  but  in  the  pe<9le  themselves. 

[2]  Reliance  is  pat  upon  that  part  of  the 
ordinance  under  wtiich  the  people  were  in- 
vited to  deelaie  their  purpose  whidi  reads  as 
f oHowb  : 

"The  issuance  of  bonds  as  provided  for  here- 
in is  baaed  upon  the  estimated  cost  of  $90,000, 
as  near  as  may  be,  and  in  the  event  that  a 
larger  sum  is  necessary  to  carry  out  the  pur- 
poses of  this  ordinance  the  issuance  of  bonds 
in  the  total  amount  necessary  shall  be  provided 
for  by  supplemental  ordinance  to  be  enacted  aft- 
er the  actual  amount  of  bonds  necessary  to  carry- 
out  the  purpose  of  this  ordinance  is  ascer- 
tained." 

It  will  be  seen  tliat  this  section  of  the 
ordinance  violates  the  spirit  and  intent  of  the 
act  giving  the  council  power  to  pass  an  ordi- 
nance providing  for  the  submission  of  such 
questions.  The  council  had  fixed,  as  the 
estimated  sum  necessary  to  purchase  the 
waterworks,  $90,000.  It  could  not,  therefore, 
make  its  own  act  indefinite  by  providing,  in 
the  event  a  larger  sum  became  necessary 
after  the  condemnation  to  carry  out  the  pur- 
pose intended,  that  it  might  pro-vide  by  snp- 
plemental  ordinance  for  the  issuance  of 
bonds  in  the  total  amount  necessary,  what- 
ever  tliat  sum  might  be.  If  the  council 
could  do  this,  it  could  make  out  of  the  stat- 
ute a  mere  form  and  leave  the  citizen  as 
uninformed  as  to  the  probable  amount  of  the 
bond  Issue  as  if  no  sum  liad  been  fixed  as 
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an  estimate  at  all.  It  could  flx  an  estimate 
at  Bay  $2i5,00O,  without  reference  to  prob- 
able values,  and  issue  bonds  at  will  and  to 
any  amount  In  other  words,  under  the 
authorities  cited  in  our  former  opinion,  hold- 
ing that  the  payment  and  the  manner  of 
payment  are  Just  as  much  a  part  of  the  plans 
as  the  declaration  of  intent,  and  under  the 
statute,  which  provides  that  there  shall  be 
reasonable  certainty  in  declaring  the  amount 
of  the  estimate,  it  follows  that  the  council 
cannot,  by  resort  to  supplemental  ordinance, 
substantially  increase  the  burden  as  it  is 
fixed  by  the  estimate. 

We  are  asked  to  pass,  in  a  tentative  way, 
upon  several  questions.  Inasmuch  as  we 
liave  decided  to  adhere  to  the  original  opin- 
ion, which  wiU  call  for  future  action  upon 
the  part  of  the  city  council  if  it  sees  fit  to 
pursue  its  intention,  all  questions  that  might 
embarrass  any  future  proceeding  may  be  ob- 
viated. 

Petition  denied. 

MORRIS,  0.  J.,  and  PARKER,  HQLCOMB, 
E3LUS,  FUIiDEBTON,  MOUNT,  and  MAIN, 
JJ.,  concur. 


MOORE  et  al.  v.  CITY  OP  SPOKANE.- 
(Na  12064.) 

(Supreme  Court  of  Washington.     Not.  17, 
1915.) 

1.  Apfeai,  and  Ebbob  <8=»759— Bbiefs— Fail- 
tJBE  TO  Set  out  Assignments  or  Ebrob. 

Where  on  appeal  the  court  is  able  to  dis- 
cover from  appellant's  brief  the  claimed  error 
of  the  trial  court  which  is  relied  upon,  and  the 
law  has  been  substantially  complied  with,  the 
brief  will  not  be  stricken  for  failure  to  set  out 
assignments  of  error  as  required  by  Rem.  & 
Bal.  Code,  (  1780,  and  Supreme  Court  Rules  8 
and  12. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3094 ;   Dec.  Dig.  <»=>769.] 

2.  Mttnioifal  Cobpobationb  ®=s>445— Stbbkt 
iMFBOVBlfBNT— Asssssifsifr— HABUuias    Ib- 

BBOULABITT. 

Where  it  does  not  appear  that  the  amount 
assessed  would  have  been  ditCerent,  the  reassess- 
ment of  property  for  a  street  improvement  will 
not  be  set  aside  for  asseeaiiig  a  s^ific  sum 
SKainst  each  of  several  lots  belonging  to  the 
same  owner,  instead  of  spreading  the  assess- 
ment aecordtnc  to  the  sone  system,  since  an 
asaeasment  will  not  be  set  aside  for  failure  to 
conform  to  the  statutory  method,  unless  the  par- 
ty complaining  was  prejudiced  by  the  method 
adopted. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  S  1065 ;  Dec.  Dig.  «=» 
445.] 

8.  Municipal  Cobpobations  «=»514— Stbbet 

lUFBOVEUEirC— AsSESUOEiraB— iNBTAUOfBHTS 

— ^Pbofbiett. 

Under  Laws  1911,  p.  469,  f  43,  providing 
that  where  the  original  assessment  of  propertv 
for  street  improvements  was  payable  in  install- 
ments, a  reassessment  may  be  divided  into  such 
installments  as  the  council  may  prescribe,  it 
was  proper  to  extend  the  payment  of  install- 
ments of  a  reassessment  over  a  seven-year,  in- 


stead of  a  ten-year,  period,  as  provided  in  the 
original  assessment 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Omt  Dig.  IS  1207-1215;  Dec 
Die.  «B»514.] 

4.  Muwioipai.  Ookpobations  4=»466 — Stbeet 

IlCPROVKUNTS  —   ARTKBLAL,   HIGHWAY— AS- 
SEBSUENTS — VALIDITT. 

Where,  in  assessing  the  cost  of  a  street  im- 
provement on  part  of  an  arterial  highway,  the 
city  council  laM  the  entire  burden  on  the  abut- 
ting owners  within  tike  termini  of  the  improve- 
ment as  authorized  by  Iaws  1911,  p.  446,  I 
13  (Local  Improvement  Code),  and  the  council 
did  not  procMd  on  the  assumption  that  the 
streets  improved  were  not  part  vi  an  arterial 
highway,  and  the  I>enefit8  equal  the  assessments, 
the  assessments  were  not  invalid^  as  proceeding 
upon  a  fundamentally  wrong  basis. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Gent  Dig.  {  1066;  Dec.  Dig.  «=> 
466.] 

Department  2.  Appeal  from  Superior 
Court,  Spokane  County;  Henry  L.  Kennan, 
Judge. 

Action  by  Jennie  G.  Moore  and  others 
against  the  City  of  Spokane  to  set  aside  a 
street  improvement  assessment  roll.  Judg- 
ment for  plaintiCFs,  and  defendant  appeals. 
Reversed. 

H.  M.  Stephens,  Wm.  E.  Richardson,  Er- 
nest B.  Sargeant,  and  Dale  D.  Drain,  all  of 
Spokane,  for  appellant  Hamblen  &  (jiUbert, 
of  Spokane^  tor  reapondents. 


MAIN,  J.  This  is  an  appeal  from  a  judg- 
ment of  the  superior  court  for  Spokane  coun- 
ty annulling  and  setting  aside  the  second  re- 
assessment roll  for  the  improvement  of  Mc- 
Clellan  street  and  Ninth  avenue  in  the  city 
of  Spokane.  The  respondents  are  the  own- 
ers of  three  lots  which  parallel  McClellan 
street  and  abut  upon  Eighth  avenue  at  one 
end  and  Ninth  avenue  at  the  other.  These 
lots  are  300  feet  In  length  and  each  60  feet 
in  width.  The  improvement  for  which  the 
assessment  was  made  was  the  grading,  pav- 
ing, curbing,  and  sidewalklng  of  McClellan 
street  between  Eighth  and  Ninth  avenues  and 
Ninth  avenue  from  the  west  line  of  McClel- 
lan street  to  the  west  line  of  Grand  boule- 
vard. The  original  assessment  was  confirmed 
by  the  dty  council,  and  upon  appeal  was  set 
aside  by  the  snperiot  court  The  first  reas- 
sessment was  likewise  confirmed  and  set 
aside.  The  questions  involved  in  those  ap- 
peals from  the  city  council  to  the  superior 
court  were  other  and  dUferent  questions  from 
those  involved  in  this  anteal.  The  streets 
upon  which  the  improvement  was  made  were 
graded  and  paved  to  the  width  of  approxi- 
mately 60  feet.  The  respondents  claim  that 
a  pavement  30  feet  in  width  would  have  been 
BufiScient  for  what  is  known  as  a  local  street 
but  that  the  wider  pavement  was  due  to  the 
fact  that  the  streets  in  question  were  a  link 
in  an  arterial  highway.  The  property  of  the 
respondents  aflTected  by  the  improvement  waa 
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described  by  some  of  the  witnesses  as  soni- 
bnslness  property,  and  by  otbers  as  property 
the  most  valuable  use  of  which  would  be  for 
a  flrst-clasa  apartment  bouse  or  apartment 
bouses.  The  amounts  assessed  against  the 
three  lots  of  the  respondents  were,  req;>ec- 
tlvely,  $2,779.10,  |1,427.10,  and  $625.80,  mak- 
ing a  total  of  $4,732.  The  trial  court  found 
that  the  city  council  acted  arbitrarily  In  as- 
sessing the  entire  cost  of  the  Improvement  to 
the  abutting  property  within  the  termini  of 
the  improvement,  and  that  the  cost  of  the  Im- 
provement should  have  been  spread  over  an 
extended  district  From  the  Judgment  set- 
ting aside  the  roll,  the  present  appeal  Is  pros- 
ecuted. 

[1]  The  respondents  open  their  brief  with 
a  motion  to  strike  the  brief  of  the  appellant 
and  a£Brm  the  Judgment  for  the  reason,  as 
It  is  claimed,  that  the  appellant  tn  Its  brief 
has  failed  to  set  out  any  assignments  of  er- 
ror, as  required  by  section  1730,  Rem.  &  Bal. 
Code,  and  rules  8  and  12  (132  Pac.  zli)  of  this 
court  Construing  this  statute  and  the  rules 
referred  to,  It  has  been  held  that  error  not 
pointed  out  in  the  brief  of  the  appellant  with 
reasonable  clearness  will  not  be  considered; 
but  where  the  law  has  been  substantially 
compiled  with,  and  we  are  able  to  discover 
from  the  brief  the  errors  relied  upon  for  a 
reversal,  a  motion  to  strike  the  brief  and  af- 
firm the  Judgment  will  not  be  granted.  Crow- 
ley  v.  McDonough,  30  Wash.  57,  70  Pac.  261 ; 
Johnston  T.  Gerry,  84  Wash.  624,  76  Pac.  258, 
77  Paa  503. 

In  the  present  case,  while  the  error  relied 
upon  by  the  appellant  for  a  reversal  of  the 
Judgment  is  not  stated  in  its  brief  with  com- 
mendable precision  and  definiteness,  we  are 
able  to  discover  from  the  brief  the  claimed 
«:ror  of  the  trial  court  wbilch  is  reUed  upon. 
This  error  is  the  act  of  the  superior  court  In 
entering  a  Judgment  which  annulled  and  set 
aside  the  assessment  roll.  Instead  of  confirm- 
ing the  same.  No  error  in  the  admission  of 
evidence^  nor  in  any  other  matter  which 
should  be  covered  by  a  separate  and  distinct 
assignment  of  error.  Is  complained  of.  To 
strike  the  appellant's  brief  and  affirm  the 
Judgment  because  there  is  not  a  more  literal 
compliance  with  the  statute  and  the  rules 
would  be  a  ruling  too  severely  technlcaL 

In  support  of  their  motion  to  strike  and 
affirm,  the  respondents  dte  Haugh  v.  Ta- 
coma,  12  Wash.  386,  41  Pac.  173,  43  Pac.  37 ; 
Perkins  v.  Mitchell,  etc.,  Co.,  15  Wash.  470, 
46  Pac.  1039;  and  Doran  v.  Brown,  16  Wash. 
703,  48  Pac.  261.  In  those  cases  the  briefs 
of  the  appellants  were  stricken  and  the  Judg- 
ment anlrmed  because  In  the  briefs  of  the 
atvellants  titeio  was  not  a  substantial  com- 
pliance with  the  statute  and  the  rules,  and 
the  errors  relied  upon  for  reversal  could  not 
be  determined  from  the  briefs.  We  think  the 
appellant's  brief  tn  this  case  comes  within 
the  rule  flrst  stated,  and  not  within  the  rule 
of  the  cases  cited  by  the  respondent    Xhe| 


motion  to  strike  the  brief  and  affirm  the 
Judgment  is  denied. 

[2]  Upon  the  merits,  the  first  question  Is 
whether  the  second  reassessment  was  valid 
because  it  assessed  a  spedflc  sum  against 
each  of  the  three  lots  owned  by  the  respond- 
ents, and  did  not  spread  llie  assessment  in 
accordance  with  the  zone  system,  as  provid- 
ed by  section  13,  a  98,  Iaws  of  1911.  By 
the  ordinance,  the  cost  of  the  Improvement 
was  to  be  borne  by  the  abutting  property 
within  the  termini  of  the  Improvement  Had 
the  assessment  up<m  the  respondents'  lots 
been  made  according  to  the  sons  system,  as 
set  out  In  the  statute,  It  does  not  appear  that 
the  amount  of  the  assessment  upon  the  threfe 
lots  would  have  been  different  from  that 
levied  against  them  according  to  the  metliod 
adopted.  Before  the  property  owner  is  en- 
titled to  a  Judgment  setting  aside  an  assess- 
ment roll  because  the  assessment  was  not 
made  in  accordance  with  the  statutory  meth- 
od, it  is  necessary  that  he  be  prejudiced  by 
the  method  of  assessment  adopted.  If  the 
burden  cast  upon  his  property  is  no  greater 
under  the  method  adopted  than  It  would  have 
been  had  the  statutory  method  been  follow- 
ed, the  assessment  wUl  be  upheld.  Spokane 
V.  Browne,  8  Wash.  317,  86  Paa  26 ;  Great 
Northern  By.  Co.  t.  Seattle,  78  Wash.  67<l, 
182  Pac  284. 

[S]  The  next  question  is  whether  the  as- 
sessment roll  was  rightly  set  aside  l)ecanse 
the  paymrat  of  the  installments  under  the 
second  reassessment  extended  over  only  sev- 
tsi.  years,  Instead  of  ten,  as  provided  in  the 
original  roll.  This  question  seems  to  be  an- 
swered by  the  statute.  The  concladlng  clause 
of  section  43,  c.  98,  Laws  of  1911,  p.  471,  pro- 
vides: 

"That  in  all  cases  where  Hm  oiighial  aasaw- 
ment  fop  the  improrement  was  payaUe  in  tft- 
stallments,  the  new  assessment,  after  delinquen- 
cy, may  be  divided  into  such  equal  installments 
and  made  payable  at  such  times  as  the  council 
in  the  ordinance  ordering  such  new  HHHwmmeat, 
may  prescribe." 

The  evident  purpose  of  this  statatoiy  i«ro- 
vislon  was  to  enable  the  assessing  body  In 
making  the  reassessment  to  provide  that  the 
last  Installment  made  payable  after  the  re- 
assessment should  mature  at  a  period  not 
later  than  the  last  Installment  under  the  orig- 
inal assessment  up<n  property  not  Involved 
In  the  reassessment.  In  other  words,  that  it 
In  the  original  assessment  the  last  install- 
ment became  due  in  ten  years,  and  after  a 
lapse  of -time  a  reassessment  became  neces- 
sary upon  a  part  of  the  property  covered  by 
the  roll,  the  final  payment  upon  the  reassess- 
ment could  be  made  to  mature  at  a  time  not 
more  distant  tlian  the  final  payments  upon 
the  original  roll. 

[4]  It  ts  also  datmed  that  the  dty  council. 
In  assessing  the  entire  cost  of  the  improve- 
ment of  a  street  whldi  was  a  pMtlon  of  an 
arterial  highway  upon  the  abutting  property 
within  the  termini  of  the  Improvement,  pro- 
ceeded upon  a  fundamentally  wrong  basis. 
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Section  13  of  tbe  XiOcal  Improvement  Code 
(Laws  of  1911,  c.  98,  p.  446),  after  providing 
that  every  ordinance  ordering  an  Improve- 
ment mentioned  In  the  act,  payment  for  which 
shall  be  made  In  whole  or  in  part  by  special 
assessment,  shall  establish  a  local  Improve- 
ment district,  which  district  shall  embrace, 
as  near  as  may  be,  all  the  property  spedally 
benefited  by  such  Improvement,  provides  that, 
except  In  cases  otherwise  specifically  provid- 
ed for,  and  nnless  otherwise  provided  In  the 
ordinance  ordering  the  improvement,  "such 
district  shall  include  all  the  property  be- 
tween the  termini  of  .said  Improvement  abut- 
ting upon,  adjacent,  vicinal  or  proximate  to 
the  street,  avenue,  lane,  alley,  boulevard, 
park,  drive,  parkway,  public  place  or  square 
proposed  to  be  Improved  to  a  distance  back 
from  the  marginal  lines  thereof  to  the  center 
line  of  tbe  blocks  facing  or  abutting  thereon." 
Both  the  appellant  and  the  respondents  rec- 
ognize the  well-known  rule  of  law  that  the 
action  of  the  city  council  in  fixing  the  assess- 
ment district  and  In  determining  the  amount 
of  the  assessment  la  conclusive  unless  it  Is 
shown  that  the  council  acted  arbitrarily  or 
proceeded  upon  a  ftanda'mentAIly  wrong  basis. 
In  requiring  the  abutting  property  to  bear 
the  entire  cost  of  the  improvement,  the  ooon- 
dl  followed  the  method  provided  for  by  stat- 
ute. Since  the  statnte  autborisses  tbe  placing 
of  the  burden  of  the  entire  cost  of  the  im- 
provement upon  the  abutting  property,  It 
could  not  well  be  held  that  such  an  assess- 
ment was  upon  a  fundamentally  wrong  baals, 
where  the  evidence  shows  that  the  propwty 
is  not  assessed  for  more  than  it  Is  benefited. 
The  trial  court  did  not  find  that  tbe  property 
of  the  resx>ondents  was  assessed  in  a  greater 
amount  than  It  waa  benefited.  The  evidence 
upon  this  question  is  not  harmonious;  but, 
after  giving  it  careful  consideration,  we  are 
of  the  opinion  that  the  benefit  which  the 
property  In  question  received  from  the  im- 
provement equaled,  if  it  did  not  materially 
exceed,  the  amount  which  was  assessed 
against  It  Had  tbe  evidence  shown  that  the 
property  was  not  benefited  to  the  extent  to 
which  it  was  assessed,  a  different  question 
would  be  presented  upon  which  no  opinion  is 
expressed. 

The  respondent  upon  this  point  relies  upon 
the  case  of  In  re  Boyer  Avenue,  Seattle,  79 
Wash.  664,  141  Paa  58.  In  that  case  the 
city  oounoll  did  not  provide  by  ordinance 
that  the  whole  cost  and  expense  of  the  con- 
demnation proceeding  should  be  levied  by 
special  assessment  upon  the  property  bene- 
fited. It  left  the  matter  of  determining  the 
boundaries  of  the  district  to  the  eminent  do- 
main commisidon.  It  was  there  held  that 
the  eminent  domain  commission  in  assuming 
that  a  street,  which  in  its  nature  and  design 
was  an  arterial  highway,  was  not  such,  pro- 
ceeded upon  a  fundamentally  wrong  basis. 
In  this  case  the  city  council  did  not  proceed 
upon  the  assumption  that  the  streets  improv- 


ed were  not  a  part  of  an  arterial  highway. 
The  case  is  also  distlngolsfaable  from  the 
present  In  that  there  the  dty  council  had  not 
determined  tbe  boundaries  of  the  district,  but 
left  that  matter  to  tbe  commission. 

Some  claim  is  made  that  the  action  of  the 
city  council  In  confirming  the  second  assess- 
ment roll  acted  arbitrarily,  because  one  of 
the  city  commissioners  testified,  in  substance, 
that  the  roll  was  prepared  by  tbe  city  en- 
gineer under  the  direction  of  the  corpora- 
tion counsel,  and  that  the  purpose  was  to 
have  a  roll  which  the  court  would  approve. 
But  we  think  this  testimony  insufficient  to 
overcome  the  express  finding  by  the  city 
council  In  the  confirmation  ordinance  that  the 
property  of  the  respondents  waa  "specially 
benefited  by  said  Improvement  In  at  least  the 
amount  charged  against  the  same."  In  addi- 
tion to  this,  as  already  stated,  the  evidence 
clearly  shows  that  the  property  is  benefited 
at  least  to  the  amount  of  tbe  assessment. 

The  Judgment  will  be  reversed,  and  the 
cause  remanded,  with  direction  to  the  su- 
perior court  to  enter  a  Judgment  confirming 
the  assessment  roll. 

MORRIS,  O.  J.,  and  ELLIS,  J.,  concur. 


ANDERSON  v.  NORTHERN  PAC  BT.  OO 

(No,  12741.) 
(Supreme  Cionrt  of  Washington.    Nov  17, 1916.) 

1.  Cabbdebs  ^=»318— Injury  to  Passenqeb— 

NEaLIOENCB— £}VIDERCX — DEFECTIVE    DBAW- 
BAB. 

Evidence  in  an  action  for  death  of  a  pas- 
senger, when  cars  of  a  train  parted,  on  tbe  set- 
ting of  the  air  brakes  in  emergency,  held  to  show 
no  negligence  as  to  the  drawbar;  any  crystalli- 
lation  thereof  being  a  latent  defect,  not  discover- 
able by  inspection. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  {{  1270,  1307-1314;    Dec.  Dig.  <S=» 

2.  Cabbiebs  «=»305— Injubt  to  Passer  qkb— 
NEOUeBNOB— Pboximatk  Oatjbb. 

Any  negUgeuce  of  the  carrier  in  not  having 
fastened  the  safe^  chains  between  cars,  where 
a  break  in  the  train  occurred,  occasioning  a  pas- 
senger's death,  was  immaterial,  where  the  setting 
of  the  air  brakes  in  emergency,  breaking  the 
drawbar,  would  also  have  brok^  the  chains. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  U  1132,  USft-llsST  1246, 1246;  Dec. 
Dig.  «=»3(».] 

3.  Cabbiebs  <8=»290— Iwjubt  to  Passenqeb— 
AiB  Bbake — ^Meodliro  Passerobrs. 

It  was  not  nc^gence  for  the  carrier  to 
leave  exposed,  over  the  railing  of  tbe  rear  plat- 
form of  the  train,  tbe  angle  cock  at  the  end  of 
the  air  pipe  line ;  it  not  only  having  locked  the 
door  of  the  rear  platform,  but  not  being  bonnd  to 
anticipate  that  passengers  will  intentionally 
meddle  or  interfere  with  machinery  of  a  train. 
[Ed.  Note.— For  other  cases,  see  Carriets. 
Cent.  Dig.  !§  1168, 1169.  1177, 1178,  1180,  118^ 
1184 ;  Dec.  Dig.  «=>290.] 

4.  CABBiEaa  «=>284— Injubt  to  Passengbb- 

LlABIUTT     OF     CaBBUB    —     BOWDTIBM     ON 

Tbain. 

There  is  no  liability  of  the  carrier  on  tbe 


theory  of  a  condition  of  rowdyism  existing  on  the 
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train,  of  whidi  the  accident  causing  death  of  a 
passenger  was  the  result,  where  there  was  mere- 
ly playful  conduct  among  some  of  the  picnickers, 
not  appearing  to  attract  the  attention  of  any  one 
till  the  accident  occurred. 
„  [Ed.  Note,— For  other  cases,  see  Carriers, 
Cent.  DitJS  1125, 1127-1135, 1173,  1222;  Dec. 

6.  Cabbiebb  <g=s»316— Injuet  to  Passenoeb— 
Nequgence  — Res  Ipsa  Loquittjb. 

Negligence  cannot  be  presumed,  under  the 
doctrine  o£  res  ipsa  loquitur,  in  case  of  injury  to 
a  passenger,  where  plaintiff  introduces  evidence 
showing  the  cause  of  the  accident. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  1}  1261, 1262, 1283, 1285-12M ;  DeS 

Department  2.  Appeal  from  Superior 
Court,  Cbelialls  County ;  Mason  Irwin,  Judge. 

Action  by  Grace  E.  Anderson  against  the 
Nwthem  Pacific  Railway  Company.  From  a 
Judgment  of  dismissal,  plaintiff  appeals.  Af- 
firmed. 

Taggart  &  Phillips,  of  Aberdeen,  W.  H. 
Abel,  of  Montesano,  and  T.  H.  McKay,  of 
Aberdeen,  for  appellant.  Geo.  T.  Reld,  J.  W. 
Quick,  and  L.  B.  da  Ponte,  aJl  of  Tacoma, 
for  respondent. 


MAIN,  J.  Tbe  plaintiff  brought  this  ac- 
tion for  tbe  purpose  of  recovering  damages 
tot  the  death  of  W,  0.  Anderson,  her  bus- 
band,  which  it  is  claimed  was  caused  by  tbe 
negligence  of  tbe  defendant  After  the  is- 
sues were  Joined  the  cause  came  on  for  trial 
before  the  court  and  a  Jury.  At  the  conclu- 
sion of  tbe  plaintiff's  evidence  the  defend- 
ant challenged  the  sufficiency  thereof,  and 
moved  for  a  nonsuit.  This  motion  was  sus- 
tained, and  a  Judgment  was  entered  dismiss- 
tng  the  action.  From  this  Judgment,  the 
plaintiff  appeals. 

Tbe  facts  are  substantially  as  follows:  On 
tbe  23d  day  of  July,  1914,  tbe  respondent  ran 
an  excursion  train  from  Aberdeen  to  Mo- 
dips  ;  tbe  occasion  being  that  of  the  butchers' 
and  grocers'  picnia  This  train,  as  first  made 
up,  consisted  of  15  coaches,  the  largest  of 
which  bad  a  seating  capacity  which  would 
accommodate  about  80  persons.  Before  the 
train  left  Aberdeen,  and  owing  to  tbe  num- 
ber of  people  who  desired  to  board  the  train, 
the  respondent  company  caused  another 
coach  to  be  attached  to  the  rear  end  of  the 
train.  Tbe  train  as  thus  made  up  then  con- 
sisted of  sixteen  coaches.  All  the  coaches 
were  connected  with  tbe  automatic  air  brake 
system.  At  the  rear  end  of  the  train  a  rub- 
ber hose  ext^uied,  which  was  the  air  pipe 
line.  This  end  of  the  hose  was  hooked  over 
the  railing  around  the  platform  of  the  rear 
car.  On  the  end  of  the  hose  was  what  is 
termed  an  angle  cock.  By  tbe  use  of  this 
angle  cock  the  air  may  be  applied  from  the 
rear  end  of  the  train  in  cases  of  emergency, 
and  it  may  be  used  by  the  train  crew  for 
signal  purposes  from  that  platform. 


The  railing  around  the  platform  of  the  last 
coach  attached  to  tbe  train  was  provided 
with  an  adjustable  gate.  When  the  train 
left  Aberdeen,  it  appears  that  the  gate  for 
use  in  the  railing  of  this  car  was  missing. 
Soon  thereafter  one  of  tbe  brakemen  secured 
a  gate  and  took  it  out  on  the  platform  for 
the  purpose  of  adjusting  it  to  the  opening. 
This  gate  was  not  of  a  size  to  fit  the  space 
into  which  it  was  to  be  put.  Tbe  brakeman 
returned  it  into  the  interior  of  the  car,  and 
thereupon  locked  tbe  rear  door  of  the  coach 
so  that  passengers  could  not  get  out  npon 
the  rear  platform. 

'Some  time  after  the  brakeman  had  locked 
the  door  three  or  four  young  men,  or  boys, 
as  they  are  sometimes  referred  to  in  the  evi- 
dence, approached  tbe  back  door  from  the 
interior  of  the  car,  and  found  it  locked. 
One  of  tue  young  men  said,  "This  door  is 
locked."  Whereupon  another  replied,  "I  have 
a  key  that  will  fit  it;"  and  the  lock  was 
turned,  and  the  young  men  went  out  on  the 
rear  platform.  Tbe  youngest  of  these  boys 
or  young  men  was  about  20  years  of  age, 
and  was  a  grown  man  in  stature.  After 
these  young  men  had  been  on  the  rear  plat- 
form for  some  10  or  16  minutes,  one  of  them 
totrit  hold  of  the  angle  cock  which  was  on  the 
end  of  the  air  hoee  and  "turned  it  wide 
open,"  thus  setting  the  air  brakes  in  emer- 
gency on  the  train  and  causing  it  to  stop 
Quite  suddenly.  Tbe  setting  of  the  air  in 
this  manner  caused  the  cars  to  Jerk  with 
such  force  as  to  break  the  eyes  out  of  tbe 
drawbar  at  the  end  of  the  second  coach  from 
the  head  end  of  the  train,  causing  the  train 
to  part  between  tlie  second  and  third  coach- 
es Just  as  the  deceased  was  in  the  act  of 
stepping  across,  so  that  he  f^  between  the 
coaches  and  was  killed. 

[1]  Tbe  appellant  contends  that  the  re- 
spondent was  guilty  of  negligence  in  a  num- 
ber of  particulars,  and  claims  that  the  cause 
should  have  been  submitted  to  the  Jury.  The 
particulars  in  which  the  appellant  claims  the 
respondent  was  negligent  will  now  be  no- 
ticed. 

It  is  claimed  that  the  drawbar  which  broke 
was  defective,  in  that  it  had  become  crystal- 
lized, and  that  the  broken  surface  shows 
certain  small  holes  or  pockets.  Hie  evi- 
dence shows  that  crystallisation  is  a  latent 
defect,  and  that  it  is  a  condition  to  be  ex- 
pected in  steel  which  has  been  subjected  to 
continuous  pressing  stress.  The  boles  which 
appear  upon  the  broken  surface,  the  evidence 
shows,  were  caused  by  the  air  forced  in 
when  it  was  molded,  or  might  Iiave  been 
caused  from  piec^  of  sand.  The  evidence 
also  shows  that  an  steel  has  more  or  less 
holes  in  it.  The  evidence  does  not  show 
that  the  holes  in  this  particular  drawbar 
were  materially  more  nnmerous  or  different 
In  character  from  those  found  in  steel  cast- 
ings of  the  same  character.     The  evidence 
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doea  abow  tliat  such  holes  will  weaken  the 
tensile  strength  of  the  casting,  but  does  not 
show  that  the  tensile  strength  of  the  casting 
broken  was  less  than  that  of  other  drawbars. 
The  evidence  does  not  show  that  the  draw- 
bar which  broke  was  of  a  size,  strength,  or 
appearance  different  from  other  drawbars. 
If  tbe  drawbar  which  broke  was  crystalllaed, 
this  was  a  latent  defect  which  would  not 
have  been  discovered  by  inspection.  The 
evidence  fails  to  show  a  state  of  acts  rel- 
ative to  the  drawbar  which  would  establish 
negligence  or  from  which  negligence  might 
reasonably  be  inferred. 

[2]  It  is  next  claimed  that  there  was  neg- 
ligence in  that  the  safety  chains  between  the 
cars  where  the  break  occurred  had  not  been 
fastened.  The  safety  chains  referred  to  are 
a  couple  of  chains,  one  on  each  side  of  tbe 
drawbar,  and  are  to  be  connected  up  when 
the  cars  are  coupled  together.  The  purpose 
of  these  chains  Is  to  bold  the  train  together 
If  the  ]%gular  coupling  should  become  detach- 
ed. On  this  phase  of  the  ease  it  appears 
that,  even  if  the  chains  bad  been  fastened, 
they  would  not  have  prevented  the  train 
spreading,  because,  as  the  evidence  shows, 
anything  "that  would  break  both  eyes  out  of 
the  coupler  would  be  sofflclent  to  more  than 
break  the  safety  chains."  Setting  of  the  air 
In  emergency  on  tbe  rear  of  tbe  train  when 
tbe  engine  Is  pulling  the  train  forward  will 
cause  the  cars  to  begin  to  Jerk,  which  Jerk- 
ing gets  heavier  toward  the  engine.  This 
train,  as  stated,  consisted  of  16  coaches ;  and 
the  break  occurred  between  the  second  and 
third  coaches  from  tbe  engine. 

[3]  It  is  also  claimed  that  it  was  negli- 
gence to  have  the  angle  cock  exposed  over 
the  railing  of  the  rear  platform.  To  this 
contention  there  are  two  answers.  One  is 
that  the  brakeman,  by  locking  the  door,  had 
exercised  all  necessary  precaution  to  prevent 
Itassengers  from  being  on  that  platform.  The 
other  is  the  general  principle  of  law  often 
asserted  by  tbe  courts  that  a  carrier  is  not 
bound  to  anticipate  that  a  passenger  will 
intentionally  meddle  or  Interfere  with  the 
machinery  of  tbe  train.  In  Sure  v.  Mil- 
waukee Electric  Ry.  &  L.  Co.,  148  Wis.  1, 133 
N.  W.  1098,  37  L.  B,  A.  (N.  S.)  724,  Ann.  Cas. 
1913A,  1074.  it  was  said: 

"The  general  principle  often  decided  la  that  a 
carrier  is  not  bound  to  anticipate  that  a  passen- 
ger will  Intentionally  meddle  or  interfere  with 
the  ma<^nery  of  the  car  or  train  ;  that  tbe  med- 
dler becomes  thereby  a  trespasser,  and,  if  in- 
jury results  to  another  passenKer  by  his  act,  the 
carrier  will  not  be  liable  in  the  absence  of  any 
other  groand  of  negligence.  Carriers  are  right- 
ly held  to  a  high  degree  of  diligence,  but  they  are 
not  held  responsible  for  the  lawless  acts  of  third 
persons  not  under  their  control,  which  they  could 
not  reasonably  anticipate" — citing  autboritieB. 

[4]  It  is  also  contended  that  a  condition 
of  rowdyism  existed  upon  the  train,  and  that 
the  opening  of  tbe  angje  cock  was  a  result 
of  such  rowdyism.  The  trial  court  in  iwss- 
Ing  npon  this  qnestioa  said: 


"So  far  as  the  alleged  misconduct  of  the  boys 
on  the  platform  is  concerned,  tbe  court  is  not 
impressed  with  tiie  idea  that  there  was  any 
rowdyism  on  the  train  whatever,  but  just  some 
playful  conduct  on  the  part  of  some  boys  there 
that  did  not  amount  to  rowdyism  and  did  not  ap- 
pear to  attract  the  attention  of  anybody  until 
this  accident  occurred." 

Tbe  view  expressed  by  the  trial  court  is 
amply  sustained  by  the  evidence.  To  use 
the  language  of  one  of  the  witnesses: 

"There  was  Just  an  ordinary  picnic  crowd, 
everybody  happy,  having  a  good  time,  and  all  the 
boys. were  cutting  up  and  hitting  each  other  on 
the  head  hke  boya  will  do." 

In  ibis  connection  the  case  of  Kelly  v. 
Navy  lard  Boute,  77  Wash.  148,  137  Pac. 
444,  Is  cited ;  but  tbe  facts  in  that  case  are 
so  dlCferent  from  those  in  the  present  case 
that  the  rule  there  stated  is  not  applicable. 

[t]  Finally  reliance  is  placed  upon  the 
doctrine  of  res  ipsa  loquitur.  It  is  a  well- 
known  rale  that,  where  a  passenger  Is  in- 
jured, and  it  is  shown  that  the  injury  was 
caused  by  some  person  or  thing  connected 
with  the  carrier's  railroad  or  business  of 
transportation,  a  presumption  of  negligence 
will  arise.  In  this  case,  however,  the  appel- 
lant did  not  rely  upon  the  presumption,  but 
introduced  evidence  showing  the  cause  which 
produced  tbe  accident.  This  was  a  definite 
fact  In  such  a  case  the  doctrine  of  res  ipsa 
loquitur  does  not  apply.  In  Stangy  v.  Bos- 
ton Elevated  Ry.  Co.,  220  Mass.  414,  107  N. 
m  933,  it  is  said: 

"The  case  at  bar  is  not  within  the  doctrine  of 
res  ipsa  loquitur,  which  oftentimes  is  enough  to 
support  a  finding  of  negligence  on  the  part  of  a 
common  carrier.  Rust  v.  Springfield  Street 
Railway,  217  Mass.  116,  104  N.  B.  867 ;  Bell  v. 
New  York,  New  Haven  *  Hartford  Railroad,  217 
Mass.  406,  104  N.  El  963.  That  doctrine  does 
not  establish  liability  where  a  definite  cause  is 
clear  on  the  evidence.  It  applies  only  when  the 
cause,  although  unexplained,  does  not  happen  ac- 
cording to  common  experience  without  fanit  on 
the  part  of  the  defendant.  Tlie  case  at  bar  is 
not  aa  Instance  of  an  unsuccessful  attempt  to 
prove  the  precise  cause,  which  would  not  bar  the 
plaintiff  from  relying  upma  appropriate  presump- 
tions, but  it  is  a  case  where  inferences  are  ex- 
cluded because  the  cause  is  disclosed  to  be  a  defi- 
nite fact  Cassady  v.  Old  Cblony  Street  Bail- 
way,  184  Mass.  166,  163,  68  N.  E.  10,  63  L.  B. 
A^85;  GaUigan  v.  Old  Colony  Street  Bailway, 
182  Mass.  211,  65  N.  E.  48:  Winship  v.  New 
York,  New  Haven  &  Hartford  Bailrond,  170 
Mass.  464,  49  N.  E.  647;  Cook  v.  Newhall,  213 
Mass.  392,  395,  101  N.  E.  72:  Buckland  v.  New 
Xork,  New  Haven  &  Hartlord  Railroad,  181 
Moss.  8,  62  N.  E.  955.  In  cases  of  this  sort 
such  fact  must  be  shown  to  be  tbe  result  of  the 
defendant's  negligence  before  there  can  be  re- 
covery." 

There  is  no  doubt  but  that  the  general 
rule  is  that  a  carrier  must  exercise  the  high^ 
est  d^ree  of  care  and  foresight  for  tbe  safe- 
ty of  its  passengers  which  is  compatible  with 
the  practical  opei-ation  of  its  trains  or  cars. 
Tbe  evidence  in  this  case  fails  to  diadosft 
that  the  respondent  did  not  meet  the  re- 
quirements of  this  rule.  The  proximate 
cause  of  the  accident  was  the  meddlesome 
act  of  a  passenger  which  tbe  carrier,  In  the 
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exercise  of  the  highest  degree  of  care,  conld 
not  have  anticipated. 
The  Judgment  will  be  affirmed. 

MOBRIS,  O.  J.,  and  MOUNT,  HOLCOMB. 
and  PABKBR,  JJ.,  concur. 


HOWARD  V.  TACOMA  SOHOOIi  DIST, 
NO.  10.  PIERCE  COUNTI.     (No.  12323.) 

(Supreme   Court    of    Washington.      Nor.    17, 
1915.) 

1.  Schools  and  School  Disikicts  €5»122— 
Injitbt  to  Pupil— Neolioencb—Qxikstion 
roB  JUBT. 

The  question  of  negligence  of  a  school  dis- 
trict in  reaving  accessible  to  small  pupils  « 
horizontal  ladder  7  teet  above  the  concrete  floor, 
unprotected  by  mats,  held,  under  the  evidence, 
for   the  jury. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  §  279;  Dec.  Dig. 
«s»122.] 

2.  Schools  and  School  Distbiots  €=»122— 
IitoUBT  TO  PtrPiL  —  Contbibxjtoht  Negh- 

QENCE— QDBSTION  FOB  JUBY. 

Contributory  negligence  of  a  eirl  pupil  6 
years  old,  in  going  on  a  horizontal  ladder  for 
exercise,  though  told  by  her  teacher  not  to  do  so, 
held,  under  the  evidence,  a  question  for  the  jury. 
[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  >  279;  Dea  Dig. 
<»=>122.] 

8.  Schools  and  School  Dicttbiotb  9=o8d  — 
Acts  m  Govbbnmxntal  Capaoitt— Ooh- 
mon-Law   Nonliability. 

A  school  district,  only  a  quasi  municipal 
corppration^  and  a  mere  arm  of  the  state  for  the 
administration  of  its  school  system,  in  provid- 
ing exercise  ladders  in  a  schoolbouse,  was  act- 
ing in  a  governmental  capacity,  the  same  as  in 
providing  the  schoolbouse,  and  not  performing  a 

£rivate  or  proprietary  function,  and  so  was  not 
able,  under  the  common  law,  for  injury  to  a 
pupil  exercising  thereon,  though  resulting  from 
negligence  of  its  officers  or  agents  in  connection 
therewith. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
ScWl  DUtricts,  Cent  Dig.  f  208;    Dec.  Dig. 
«=>89.] 
4.  Schools  and  School  Distbiots  ^=>89  — 

Nbqlioence  in  Govbbnmental  Dtmss  — 

Statotobt  LraBiLiTY. 

Rem.  <&  Bal.  Code,  {  061,  authorising  ac- 
tion against  a  school  district  for  an  Injury  to 
plaintiflfs  rights  arising  from  some  act  or  Mnis- 
sion  of  the  district,  abrogates  the  common-law 
mle  of  its  nmiliability  for  negligence  in  the  per^ 
fbrmance  of  governmental  duties. 

[Ed.  Note. — BV>r  otber  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  (  208;  Dec.  Dig. 
«s>89.] 

En  banc.  Appeal  from  Superior  Court, 
Pierce  County;  W.  O.  Chapman,  Judge. 

Action  by  Francis  J.  Howard  against  Ta- 
coma  School  District  No.  10,  Pierce  County. 
Judgment  for  plaintUT,  and  defendant  ap- 
peals.    Affirmed. 

Lorenzo  Dow,  of  Tacoma,  for  appellant 
Henry  W.  Pennock,  of  Seattle,  amicus  cnrise. 
Kelly  &  MacMahoD,  of  Taooma,  for  te- 
epoaieot. 

HLLIS,  J.  Action  for  damages  for  person- 
al injuries.     The  facts  are  aa  follows:   In 


the  basement  of  the  Oakland  school  building, 
In  the  dty  of  Tacoma,  the  defendant  Install- 
ed and  maintained  two  ladders  for  the  use 
of  the  school  dilldren  in  physical  exercise. 
One  was  7  feet  high,  placed  perpendicularly 
against  the  wall;  the  other  horizontal,  con- 
necting with  the  first,  and  extending  out  over 
the  basement  floor  for  a  distance  of  about  30 
feet.  In  their  use  it  was  Intended  that  the 
children  should  climb  onto  the  horizontal 
ladder  by  means  of  the  perpendicular  lad- 
der and  swing  from  the  mngs  by  their  hands, 
passing  out,  reaching  from  rung  to  rung; 
the  purpose  being  to  develop  the  muscles  of 
the  arms,  shoulders,  and  chest  The  ladders 
were  not  Intended  for  the  use  of  the  small 
children.  These  were  cautioned  not  to  dlmb 
upon  them.  The  floor  of  the  basement  was 
of  concrete.  The  toilets  were  in  the  base- 
ment, and  also  the  lockers.  In  which  the  chil- 
dren kept  their  lunches  and  wraps.  A  bench 
ran  around  the  wall;  the  basement  being 
used  as  a  playroom  in  the  rainy  season. 
The  concrete  floor  under  the  ladder  was  not 
covered  with  mats,  nor  was  there  any  net 
or  other  contrivance  to  prevent  Injury  In 
case  of  a  fall.  The  plalntifF  was  a  little  girl 
about  6  years  old.  On  the  day  of  the  acci- 
dent, when  school  was  dismissed,  she  march- 
ed out  with  the  other  children  and  went  into 
the  basement  to  visit  the  toilet  On  her  way 
out,  noticing  the  ladder,  she  climbed  upon  it, 
and,  becoming  exhausted,  fell,  breaking  her 
arm.  At  appropriate  times  motions  for  a 
nonsuit  and  for  a  directed  verdict  for  the 
defendant  were  lnteri»osed.  Both  were  over- 
ruled. The  Jury  returned  a  verdict  for  the 
plaintiff  for  $500.  From  the  Judgment  en- 
tered thereon  the  defendant  appeals. 

[1]  As  preliminary  to  the  main  questions 
Involved,  we  shall  first  dispose  of  the  appel- 
lant's dialms  that  the  school  district  was 
guilty  of  no  negligence,  and  that  In  any 
event  the  Injured  child  was  guilty  of  sndi 
contributory  negligence  as  to  prcdude  a  re- 
covery. On  the  primary  questl<Hi  of  negli- 
gence the  testimony  of  two  or  three  profes- 
sional physical  directors  was  clear  that  it  la 
customary  to  place  mats  2^|  to  4  Inches 
thick  beneath  such  ladders.  In  order  to  break 
falls  which  are  always  liable  to  occur  In 
their  use,  and  that  such  mats  minimize  the 
danger  of  inju^.  There  was  also  evidence 
that  such  ladders  should  be  no  higher  than 
to  be  reached  by  Jumping  from  the  floor,  and 
that  these  were  too  high  for  the  reasonably 
safe  use  of  the  children.  It  Is  also  argued, 
and  the  thing  seems  self-evident,  that  the 
upright  ladder  should  have  been  so  construct- 
ed as  to  be  removed  when  not  in  use,  so  that 
small  children,  for  whose  use  the  ladders 
were  not  intended,  could  not  climb  upon  the 
horizontal  ladder  In  the  absence  of  supervis- 
ors. 

[2]  On  tbe  qfieetUm  of  contributory  negU- 
grace.  It  fairly  appears  that  the  injured  child 
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waa  nnnsnally  bright  for  her  years.  She 
testified  that  the  teacher  had  told  her  not  to 
climb  upon  the  ladders  and  that  sihe  knew  It 
was  wrong  for  her  to  do  so.  She  had,  how- 
eyer,  often  seen  older  children  play  upon 
these  ladders,  and  It  Is  matter  of  small  won- 
der that  a  child  of  her  age  would  forgfef 
such  caution  and  attempt  to  emulate  the  per- 
formances of  the  older  children.  Whatever 
her  knowledge  of  the  rules,  and  of  the  wrong 
of  disobedience.  It  can  hardly  be  said  that  a 
child  of  6,  however  bright,  had  snch  a  realiz- 
ing sense  of  the  danger  as  to  be  guilty  of 
contributory  negligence  as  a  matter  of  law  In 
attempting  the  usual'  use  of  this  Inviting 
apparatus.  The  questions  of  negligence  and 
contributory  negligence  were  clearly  for  the 
jury. 

[3]  The  appellant  contends  that,  in  the 
maintenance  of  the  ladders  In  question  for 
the  physical  development  of  the  children,  the 
school  district  was  exercising  a  governmen- 
tal function,  and  is  therefore  Immune  from 
liability  for  injuries  resulting  from  negli- 
gence of  its  officers  or  agents  in  connection 
therewith.  The  respondent  contends  that  the 
school  district  was  not  exercising  a  govern- 
mental function,  but  a  proprietary  or  corpo- 
rate function.  In  the  premises,  and  wad 
therefore  liable,  and  that,  even  If  it  be  con- 
ceded that  the  function  was  governmental, 
the  school  district  Is  made  liable  for  negli- 
gence In  the  premises  by  the  provision  of  the 
statute,  Bem.  &  Bal.  Code,  H  950,  951,  as 
construed  by  this  court  in  Redfleld  v.  School 
District,  48  Wash.  85,  92  Pac.  770.  Two 
qoestlons  are  thus  presented:  (1)  Was  tbe 
school  district  acting  In  a  governmental  ca- 
pacity and  hence  not  liable  In  an  action  at 
common  law?  (2)  If  so,  is  it  liable  under 
the  statute? 

1.  Unlike  dtles  and  towns,  school  dis- 
tricts, though  corporate  entitles  and  classed 
as  municipal  corporations,  aie  essentially 
only  quasi  municipal  corporations.  State 
ex  reL  School  Dist.  v.  Grimes,  7  Wash.  270, 
34  Pac.  83&  They  are  mere  arms  of  the 
state  for  the  admtnlstratloo  of  Its  school 
system  Practically  all  of  theli  functions 
are  therefore  governmental 

"They  are  governmental  agencies,  and  it  is.  to 
say  the  least,  doubtful  if  the;  are  in  any  respect 
anything  else,  or  have  any  rights  that  can  be 
called  private."  Attorney  General  ez  .  rel. 
Kies  V.  Lowrey,  131  Micb.  639,  643,  92  N.  W. 
2S9,  290;  Whitehead  v.  Board  of  Education, 
139  Blich.  490,  102  N.  W.  1028;  Freeland  v. 
Stillman,  49  Kan.  197,  30  Pac.  236 :  Beach  ▼. 
L«aby,  11  Kan.  23;  1  DiUoq,  Mumclpal  Ooi^ 
porations  (5th  Ed.)  §  37,  p.  67. 

This  Is  certainly  true  as  to  providing  and 
maintaining  school  grounds,  school  buildings 
and  appUancea,  and  all  those  things  which 
It  Is  permitted  the  school  boards,  to  acquire 
and  administer  through  the  expenditure  of 
public  school  funds.  Such  is  the  net  result 
reached  by  Chief  JtiBtlce  Gray  after  a  most 
exhaustive  and  discriminating  review  of  the 
authorltiea,  both  BngHnh  and  American,  in 


the  Iea(Ung  case  of  Hill  y.  Boston,  122  Mass. 
344,  23  Am.  Rep.  fiSS:  '  Althoiigh  in  Massa- 
chusetts at  that  time  the  duty  to  provide 
schoolhouses  and  equipment  was  Imposed  by 
general  law  upon  all  towns  and  cities  ofl  the 
commonwealth,  such  tdwns  and  cities  were 
In  sabstance  held  to  be  pro  tanto  nothing 
more  than  quasi  corporations,  exercising  a 
portion  of  the  sovereign  power  of  the  state, 
not  for  their  own  benefit,  but  as  agents'  of 
the  public.  In  that  ease  it  was  therefore 
held  that  a  child  attending  a  public  school, 
who  was  Injured  by  reason  of  the  unsafe  (ion- 
dltlon  of  a  staircase  In  the  schoolhouse,  could 
not  maintain  an  action  against  the  city  for 
damages ;  there  being  no  liability  at  common 
law,  and  no  statute  deriaring  a  liability. 
Judge  Dillon  states  the  rule  as  follows: 

"When  a  municipal  corpoftition  Is  charged  by 
charter  or  statute  with  tKe  <i«*y  of  «r««iinf  and 
maintaining  public  teho«U  for  th«  education  of 
the  children  of  the  municipality,  the  weight  of 
authority  Is  to  the  effect  that  in  the  exercise  of 
the  power  so  conferred  it  performs  a  public  or 
governmental  daty,  and  not  a  special  oorporate 
or  administrative  duty,  as  distinguished  £rom  a 
state  or  public  duty,  and  it  is  not  impliedly  li- 
able for  Sie  wrongrnl  acta  and  negligence  of  its 
officers  or  agents  In  maintaining  and  repairing 
school  buildings.  In  the  ease  of  school  disfericts, 
boards  of  education,  and  other  quasi  corpora- 
tions created  for  the  limited  purpose  of  direct- 
ing and  controlUng  school  matters,  exemption 
from  liabilit,v,  in  some  jurisdictioDS  at  least,  to 
placed  upon  toe  twofold  ground  (first)  tliat  these 
tx>die8  are  only  quasi  corporations  and  (second) 
that  they  perform  only  a  public  and  govern- 
mental duty  and  do  not  act  m  a  private  or  cor- 
porate capacity  in  erecting  and  maintaining 
school  buildings."  4  Dillon,  Municipal  Corpo- 
rations (5th  Ed.)  {  1668,  p.  2888. 

See,  also,  Klnnare  v.  Chicago,  171  111.  332, 
48  N.  B.  636 ;  Blgelow  v.  Inhabitants  of  Ran- 
dolph, 14  Gray  (Mass.)  641 ;  Howard  v.  City 
of  Worcester,  163  Mass.  428,  27  N.  B.  11,  12 
L.  B.  A.  160,  26  Am.  St.  Bep.  661 ;  Ernst  ▼. 
City  of  West  Cbvlngton,  116  Ky.  850,  76  S. 
W.  1089,  63  I*  B.  A.  652, 105  Am.  St  Rep.  241, 
3  *T|Ti  Caa  882 ;  Clark  v.  City  of  Nicholas- 
vUle  (Ky.)  87  S.  W.  800;  Folk  T.  City  of  MU- 
waukee,  106  Wis.  350,  84  N.  W.  420;  Freel 
V.  School  City  of  Crawfordsvllle,  142  Ind.  27, 
41  N.  B.  312,  37  L.  R.  A  301 ;  Lane  v.  Dis- 
trict Township  of  Woodbury,  58  Iowa,  462, 
12  N.  W.  478 ;  State,  use  of  Weddle,  v.  Board 
of  County  School  Commissioners,  94  Md.  334, 
51  Atl.  289 ;  Diehm  v.  City  of  Cincinnati,  25 
Ohio  St  306;  Ford  T.  School  DUt.,  121  Pa. 
643,  15  AtL  812,  1  L.  B.  A.  607. 

The  rule  of  nonliability  at  common  law 
applies  even  In  case  of  duties  not  imposed 
nolen  volens,  but  also  as  to  those  voluntarily 
assumed  by  permission  of  the  state;  the 
ground  of  Immunity  being,  not  that  tSie  duty 
is  compulsory,  bat  that  It  is  public.  Wlzon 
V.  Newport^  13  R.  I.  454,  43  Am.  Rep.  86.  The 
same  rule  of  Immunity  at  common  law  ap- 
plies In  relation  to  defects  In  school  grounds 
used  as  playgrounds  for  the  recreation  of  the 
school  children  as  obtains  In  case  of  school 
bnildlngs.  Fluch  v.  Board  of  Bducatton  of 
Toledo,  80  (Mo  St  87,  27  Am.  R^>.  414; 
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State,  nse  of  Weddle,  ▼.  Board  of  County 
Commisaioners,  supra;  Blgelow  t.  Inhabit- 
ants of  Randolpli,  supra. 

We  are  asked,  "How  can  it  be  said  that 
the  physical  development  of  children  is  a 
function  of  government  ?"  The  answer  seems 
obvious:  Just  for  the  same  reason  that  it  can 
be  said  that  the  mental  development  of  chil- 
dren is  a  function  of  government.  Both  are 
intended  to  raise  the  standard  of  citizenship. 
The  state  is  certainly  as  much  interested  In 
the  physical  standard  of  its  citizens  as  In 
their  mental  standard.  Condemnation  of 
land  for  playgrounds  In  connection  with  the 
public  schools  is  a  public  use.  State  ex  rel. 
School  Dist  v.  Superior  Court,  69  Wash.  189, 
124  Pac.  484 ;  Sorenson  v.  Perkins  &  Co.,  72 
Wash.  16,  129  Pac.  577.  To  hold  that  the 
school  district  in  providing  the  schoolhouse 
was  performing  a  governmental  function, 
and  in  providing  these  exercise  ladders  was 
performing  a  private  or  proprietary  function, 
would  be  to  mark  a  distinction  without  basis 
either  in  reason  or  authority.  In  providing 
and  maintaining  these  ladders  the  district 
was  acting  in  a  governmental  capacity.  It 
is  clear,  therefore,  it  would  not  be  liable  at 
common  law  for  the  injury  here  in  question. 

[4]  2.  Is  the  district  liable  under  the  stat- 
ute? Hie  statute,  reference  being  had  to 
Rem.  ie  Bal.  Code  by  section  numbers,  is  as 
follows: 

"Sec.  960.  An  action  at  law  may  be  main- 
tained by  any  county,  incorporated  town,  school 
district,  or  other  public  corporation  of  like  char- 
acter in  this  state,  in  its  corporate  name,  and 
upon  a  cause  of  action  accruing  to  it,  in  its 
corporate  diaracter,  and  not  otherwise,  in  either 
of  the  following  cases:  (1)  Upon  a  contract 
made  with  such  public  corporation ;  (2)  upon  a 
liability  prescribed  by  law  m  favor  of  such  pub- 
lic corporation  ;  (3)  to  recover  a  penalty  or  for- 
feiture given  to  such  public  corporation ;  (4) 
to  recover  damages  for  an  injury  to  the  corpo- 
rate rights  or  property  of  sudi  public  corpora- 
tion. 

"Sec.  951.  An  action  may  be  maintained 
against  a  county,  or  other  ot  the  public  corpo- 
rations mentioned  or  described  in  the  precediiw 
section,  either  upon  a  contract  made  by  such 
county  or  other  public  corporation  in  its  corpo- 
rate character,  and  within  the  scope  of  its  au- 
thority, or  for  an  injury  to  the  rights  of  the 
plaintiff  arising  from  some  act  or  omission  of 
such  county  or  other  public  corporation." 

It  will  be  noted  that  this  statute  applies 
to  counties  and  incorporated  towns  as  dis- 
tinctly and  specifically  as  it  does  to  school 
districts.  It  was  first  passed  in  1869)  and  is 
found  in  practically  the  same  terms  In  the 
Code  of  1881.  It  Is  a  replica  of  the  former 
statute  of  Oregon  which  is  quoted  in  the  opin- 
ion in  McCalla  v.  Multnomah  Connty,  8  Or. 
424.  In  that  case  it  was  made  the  basis  of 
liability  of  the  county  for  a  personal  injury 
resulting  from  negligence  in  falling  to  keep 
a  bridge  in  repair.  This  statute  was  also  ajH 
piled  ia  Kieridan  v.  City  of  Salem,  14  Or. 
328,  12  Pac.  926,  as  making  the  dty  liable 
for  personal  injuries  resulting  from  a  defec- 
tive crosswalk,  in  each  of  these  cases  it  was 
recognized  that  at  common  law  and  but  for 


this  statute  there  would  bare  been  no  liabil- 
ity. At  first  our  own  territorial  Supreme 
Court,  apparently  overlooking  the  statute 
and  following  the  rule  6f  the  common  law, 
held  that  a  county  was  not  liable  for  person- 
al injuries  caused  by  a  defective  sidewalk 
under  its  control.  Clark  t.  Lincoln  County, 
1  Wash.  518,  20  Pac  676.  This  ftict  was 
later  pointed  out  by  the  state  Supreme  Court, 
and,  though  recognizing  the  rule  of  the  com- 
mon law,  the  court  held  a  county  liable  un- 
der the  terms  of  the  statute  for  personal  in- 
juries resulting  from  a  defective  bridge  un- 
der county  control,  expressly  following  the 
decisions  of  the  Oregon  court  in  the  McCella 
and  Sheridan  cases.  Kirtley  T.  Spokane 
County,  20  Wash.  Ill,  64  Pac.  936.  See,  also, 
Hoexter  v.  Judson,  21  Wash.  646,  59  Pac.  498. 
Still  later  the  question  arose  touching  the 
liability  of  a  school  district  for  injury  to  a 
pupil  resulting  from  a  bucket  of  hot  water 
used  in  connection  with  the  beating  appara- 
tus in  a  school  buildiog.  This  court,  speak- 
ing through  the  late  Judge  Diuibar,  alter 
again  recognizing  the  common-law  rule  of 
immunity  In  the  exercise  of  govemmeutal 
functions,  held  the  school  district  liable, 
basing  the  decision  squarely  upoo.  the  statute 
and  using  the  following  language: 

"It  is  contended  by  the  respondent  that  it  was 
not  the  intention  of  the  Legislature  to  make  the 
act  aforesaid  apply  to  governmental  duties,  and 
that  the  acts  complained  of  were  in  the  perform- 
ance of  suictly  govecnmeatal  duties.  The  school 
district  is  a  creature  of  the  statute,  and  the 
state  is  not  limited  in  its  authority  over  the 
district,  and  would  have  power  to  make  it  re- 
sponsible in  the  performance  of  governmental 
duties  as  well  as  any  other  kind  of  duties.  If 
the  acts  complained  of  were  perpetrated  in  the 
performance  of  a  governmental  duty,  it  wonid  be 
difficult  to  conceive  what  duties  the  Ijegisla- 
ture  bad  in  mind  in  enacting  the  statute.  It  is 
more  probable  that,  in  contemplation  of  the 
common-law  rule,  it  was  attempting  to  remove 
the  limitations  and  restrictions  of  such  rule  and 
make  the  district  responsible  generaliy  for  an 
omission  of  duty.  In  any  event,  the  law  itself 
has  not  incorporated  the  limitations  claimed  for 
it  by  the  respondent,  and  if  its  theory  ia  cor- 
rect it  wonld  have  been  an  idle  thing  for  the 
Iiegialatnre  to  have  passed  the  law  making  the 
district  responsible  for  acts  for  which  it  was 
already  responsible  before  the  enactment  of  the 
law,  vis.,  acts  which  were  not  govemmentaL 
In  any  event,  this  statute  has  been  constrned  by 
this  court  in  Kirtley  v.  Spokane  Connty,  20 
Wash.  Ill,  64  Pac.  936,  where  the  action  was 
for  an  injury  to  the  rights  of  the  plaintiff  aris- 
ing from  the  act  or  omission  of  the  county  of 
Spokane  in  maintaining  a  defective  bridge.  In 
that  case,  after  admitting  practically  the  gen- 
eral rule  contended  for  by  respondent  in  this 
ease,  and  quoting  from  the  opinion  of  Lord 
Kenyon,  in  Russell  v.  Men  of  Devon,  2  Term 
R.  667,  this  court  says  that:  'Our  statute  ex- 
pressly meets  the  suggestions  of  Lord  Kenyon, 
supra,  that  "if  It  be  reasonable  they  should  be 
by  law  liable  to  such  an  action,  reooarae  most 
be  had  to  the  Legislature  for  that  puipose." 
Not  only  is  provision  made  for  an  action  against 
the  connty  upon  contract  within  the  scope  of  Its 
authority,  but  an  injury  to  the  right  of  the 
plaintiff  arising  from  some  act  or  omission  «t 
the  county.'  This  reference  was  to  the  statute 
now  under  discussion,  and  this  court  cited  the 
case  of  McCalla  v.  Multnomah  County,  3  Or. 
424,  a  case  decided  undar  a  similar  statute. 
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I^an  T.  Tlampahire  [140  Moaa.  311,  3  N.  E>. 
211],  nipra,  and  many  other  caaes."  Redfleld 
T.  School  District  No.  8  of  Kittitaa  County,  48 
Wash.  85,  89,  90,  92  Pac  770,  772. 

The  Supreme  Court  of  Minnesota  has  held 
that  hy  a  statute  prorldlng  that  an  action 
may  be  brooght  against  school  trustees  "upon 
a  contract  made  with  them  in  their  official 
capaci^,  or  for  an  Injury  to  the  rights  of 
the  plalnttir,  arising  from  some  act  or  omis- 
sion of  the  officers  or  of  the  district,"  the 
Legislature  did  not  intend  to  abrogate  the 
rule  of  nonliability  for  negligence  in  the  per- 
formance of  a  purely  public  function.  Bank 
V.  Bralnerd  School  DlBtrlet,  49  Minn.  106,  51 
N.  W.  814.  The  court,  howerer,  frankly  ad- 
mits that  is  is  not  clear  what  was  intended 
by  the  language  "for  an  injury  to  the  rights 
of  the  plaintiff,"  thus  failing  to  meet  the 
clear  logic  of  the  Redfleld  Case,  which  shows 
that  this  language  could  only  be  Intended  to 
abrogate  the  common-law  rule  of  nonliability 
for  torts.  The  Supreme  Court  of  Oreg<»i  In 
Wiest  V.  School  Dlst.,  68  Or.  474,  187  Paa 
740,  49  I*  B.  A.  (N.  S.)  1026,  crlUcizes  the 
dedslon  of  this  court  in  the  Redfleld  Case  as 
carrying  the  statute  too  far,  but  strangely 
overlooks  its  own  decisions  in  the  McCalla 
and  Sheridan  Cases,  placing  the  same  con- 
struction on  a  statute  couched  In  the  same 
terms,  namely,  that  it  was  intended  to  abro- 
gate the  common-law  rule  of  immunity  as  to 
counties  and  towns.  It  Is  obvious  that  un- 
less we  overrule  the  Redfleld  Case  the  Judg- 
ment In  the  case  before  us  must  be  affirmed. 

Counsel,  however,  point  out  the  plain  fact 
that,  unless  we  overrule  the  Redfleld  Case, 
we  perpetuate  the  incongruity  of  a  rule  that 
a  school  district  is  liable  for  negligence  in 
the  performance  of  governmental  duties, 
whUe  a  municipal  corporation  proper  is  not 
liable  in  such  a  case,  but  is. only  Uable  for 
negligence  in  the  performance  of  proprietary 
or  corporate  duties.  Simple  candor  compels 
the  recognition  of  this  fact  We  have  follow- 
ed the  rule  of  the  common  law  (extended,  It 
is  tme,  as  to  the  care  of  streets)  in  cases  in- 
volving Incorporated  towns  and  cities,  ig- 
noring the  statute,  and  have  applied  the  stat- 
ute in  Its  full  extent  as  to  school  districts 
and  countlea  Wb  have  repeatedly  held  that 
an  incorporated  town  or  city  is  not  Uable 
where  injury  occurs  through  negligent  per- 
formance or  omission  of  performance  connect- 
ed with  its  purely  governmental  functions, 
thus  according  to  the  municipality  the  sover- 
eign Immunity  of  the  state.  Lawson  v.  Se- 
attle, 6  Wash.  184,  33  Pac.  347;  Russell  v. 
Tacoma,  8  Wash.  156,  35  Pac.  005,  40  Am.  St 
Rep.  885;  Lynch  v.  North  Yakima,  37  Wash. 
657,  80  Pac  79,  12  L.  R.  A.  (N.  S.)  261; 
Cuimlngham  v.  Seattle,  40  Wash.  50,  82  Paa 
143,  4  L.  R.  A.  (N.  ^.)  629 ;  Cunningham  v. 
Seattle  (rehearing),  42  Wash.  134,  84  Paa 
641,  4  I*  R.  A.  (N.  S.)  629,  7  Ann.  Cas.  805. 
These  cases  merely  follow  the  rule  of  the 
common  law  as  it  has  been  understood  ever 
since  its  announcement  In  the  case  of  Rus- 


sell V.  Men  of  Devon,  11  Dnm.  &  East,  667. 

Tn  none  of  these  cases  Is  the  statute  (Rem. 
&  Hal.  Code,  §§  950,  951)  construed  or  even 
referred  to.  In  one  of  them,  Cunningham 
V.  Seattle,  on  rehearing  it  is  intimated  that 
we  have  no  statute  on  the  subject.  See  42 
Wash.  136,  84  Pac  641,  4  L.  R.  A.  (N.  S.) 
629,  7  Ann.  Oas.  806.  In  the  following  cases 
the  common-law  distinction  between  govern- 
mental and  nongovernmental  functions  has 
been  invoked  as  making  cities  and  towns 
liable  for  nej^ence  of  their  officers  or  agents, 
withholding  in  the  latter  daas  of  functions 
the  state's  immunity.  Sutton  v.  City  of  Sno- 
homish, 11  Wash.  24,  39  Pac  273,  48  Am. 
St  Rep.  847 ;  Seattie  v.  Stlrrat,  65  Wash.  660, 
104  Pac  634,  24  Ll  R.  A.  (N.  S.)  1275 ;  £kigel- 
klng  V.  Spokane,  69  Wash.  446,  110  Pac  25, 
29  L.  R.  A.  (N.  S.)  481;  Hayes  v.  Vancouver, 
61  Wash.  586,  112  Pac  496;  Hewitt  v.  Seat- 
Ue,  62  Wash.  377,  U3  Pac  1084,  32  L.  R.  A. 
(N.  S.)  632 ;  BJork  v.  Tacoma,  76  Wash.  226, 
186  Pac  1006,  48  L.  R.  A.  (N.  S.)  881.  In 
none  of  these  decisions  was  the  statute  men- 
tioned or  construed,  while  In  one  of  them 
(Sutton  ▼.  8n<dioml8h,  supra)  it  Is  expressly 
stated,  but  without  referring  to  the  statute 
(sections  960  and  961),  that: 

"It  must  be  conceded  that  there  is  no  legis- 
lative enactment  declaring  these  dties  [munici- 
pal corporations  of  the  third  class]  liable  for 
such  negligence  as  la  alleged  In  the  complaint 
in  this  action ;  and  it  may  also  be  ooBceded  that 
the  appellant  dty  cannot  legally  be  made  to  re- 
spond In  damages  for  negligence  in  the  discharge 
of  purely  governmental  duties."  11  Wash.  27, 
39  Pac.  274,  48  Am.  St  Rep.  847. 

The  negligence  there  involved  was  the  fail- 
ure of  the  city  to  keep  a  dty  highway  tn  re- 
pair. The  d^  was  held  liable  because  that 
du^  did  n<^  "call  forth  the  ezerdse  of 
strictly  governmental  functions."  Subse- 
quently the  same  liability  as  to  a  county  In 
Rlrtley  v.  County  of  Spokane,  supra,  was  dis- 
tinctly referred  to  the  statute  alone. 

It  Is  useless  to  multiply  dtatlons  or  to 
prolong  discussion.  Clearly  we  have  two 
lines  of  decisions,  In  one  of  which  the  statute 
Is  either  denied  or  Ignored,  and  in  the  other 
of  which  it  is  recognized  and  held  to  abro- 
gate the  common-law  rule  of  Immunity.  The 
first  line  we  have  constantly  followed  In 
dealing  with  dtles  and  incorporated  towns, 
and  the  second  In  dealing  with  school  dis- 
tricts and  counties.  A  majority  of  the  court 
are  averse  to  overiuling  either  line.  To 
overrule  the  first  would  be  to  unsettle  the 
law  of  damages  as  it  has  been  applied  to  cor- 
porations purely  munidpal  almost  frcnn  the 
beginning  of  statehood.  To  overrule  the 
second  would-  be  Judidally  to  repeal  the  stat- 
ute, the  obvious  purpose  of  which,  an  it 
would  seem  Inadvertently,  has  already  been 
much  impaired.  The  only  other  course  is  to 
uphold  both  lines  of  precedent  as  applied  re- 
spectively to  the  two  classes  of  oorporatioDS 
in  the  adjudicated  cases. 

"Stare  decisis  Is  the  pdley  of  the  courts.  Up- 
on this  principle  rests  the  authority  of  Judidal 
decisions  as  precedents,  and  the  doctrine  oi    ' 
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not  to  be  departed  from,  except  for  uqient  rea- 
■ODB."  State  ex  rel.  Hyland  v.  Peter,  21  Wash. 
243,  67  Pac.  814 ;  Manning  v.  Tacoma  By.  & 
Power  Co.,  34  Wash.  406,  75  Pac.  994;  State 
ex  reL  Attorney  General  t.  Boas,  43  Wash. 
290,  86  Pac.  576. 

With  the  means  of  collecting  the  Judlg- 
ment  we  are  not  concerned.  That  question  Is 
not  befoce  us.  On  the  authority  of  the 
statute  as  construed  In  the  (Bedfleld  and  Eirt- 
]ey  C^ses,  the  judgment  is  affirmed. 

MORRIS,  a  J.,  and  HOLCOMB,  PAR- 
KER, MAIN,  and  CSADWICK,  JJ.,  concur. 


EILERS  MUSIC  HOUSE  ▼.  RITNHE. 

(No.  12939.) 

(Supreme  Court  of  Washington.    Nor.  17, 1916.) 

1.  Sales  <S=3474r— Conditionai,  Sale-^Fah.- 

XTBE  TO  RECOBD — EFFECT  AS  TO  CBEDITOBS. 

Where  plaintiff  sold  a  Victrola  and  a  piano 
to  one  engaged  in  the  confectionery  business,  re- 
taining title  until  the  instruments  were  fully 
paid  tor,  but  failed  to  file  a  memorandum  of 
the  sale  in  the  auditor's  office  of  the  county  of 
vendee's  residence  as  reouired  by  Bern.  &  Bal, 
Code,  8  3670,  and  creditors  extended  vendee 
credit  on  the  faith  of  his  apparent  ownership 
of  the  instruments  which  be  had  installed  in  the 
store,  the  vendor  could  not  recover  the  instru- 
ments from  vendee's  receiver  for  creditors,  since 
for  want  of  compliance  with  the  statute  the 
sale  was  absolute  as  to  subsequent  creditors  as 
therein  provided. 

[Bd.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  H  1391-1402;    Dec.  Dig.  <8=s474.] 

2.  SAixa  iS=>474— Conditional  Sales— Fail- 
UBE  to  Recobd — Beceivbb  fob  Cbeditobs— 
Possession— Lien. 

The  possession  of  the  receiver  being  that  of 
the  creditors,  the  creditors  tiad  a  form  of  lien 
bringing  them  within  the  protection  of  Rem.  & 
BaL  Code,  J  3670,  declaring  unrecorded  condi- 
tional sales  of  chattels  absolute  as  to  credi* 
tors. 

(Ed.  Note.~^For  other  cases,  see  Sales,  Cent, 
Dig.  §§  1391-1402 ;  Dec.  Dig.  «g=»474.] 

8.  JunauENT  «=>313— MoDinoATioir  of  Judo- 

KENT— Discretion  of  Coubt. 

Where,  in  a  suit  against  a  receiver  for 
creditors  seeking  the  recovery  of  chattels  sold 
to  tile  debtor  under  a  conditional  sale  contract, 
the  complaint  specifically  claimed  the  property 
from  the  receiver  and  waived  all  claims  to  the 
purchase  price,  it  was  not  an  abuse  of  the  trial 
court's  discretion  to  refuse  to  modify  its  judg- 
ment arainst  plaintiff  so  ns  to  allow  bis  claim 
to  stand  for  consideration  as  a  general  claim 
against  the  estate. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  81  607-W9,  627;  Dec.  Dig.  «=»313.] 

Department  2.  Ai^taal  from  Superior 
Court,  Thurston  County;  John  B.  Mitchell. 
Judge, 

Action  by  the  Filers  Music  House  against 
J,  C.  Bltner,  receiver  of  Harry  Howell  and 
Mable  Howell.  From  a  judgment  for  defend- 
ant, plaintiff  appeals.    Affirmed. 

Marx  &  Conger,  of  Tacoma,  for  appellant. 
Geo.  H.  Funk,  of  CMympia,  for  respondent. 

MOUNT,  J.  This  action  was  brought  to 
obtain  possession  of  a  piano  and  Victrola 


sold  by  the  appeUant  to  Mr.  and  Mrs.  How- 
ell. Utx>n  a  trial  of  the  case  the  court  de- 
nied the  relief  prayed  for,  and  this  appeal 
followed. 

The  facts  are  not  dlspnted.  They  are  fully 
stated  In  the  findings  of  fact  made  by  the 
trial  court  and  are,  In  brief,  as  follows:  In 
the  year  1912,  Harry  Howell  and  Ms  wife 
opened  a  confectionery  business  In  the  city 
of  Olympia,  known  as  Howdl's  Sweet  Shop. 
Besides  carrying  candies  and  Ice  cream,  they 
also  sold  hot  lunches  and  did  a  conMderable 
restaurant  business.  On  December  8, 1913,  Mr. 
Howell  purchased  a  Smith  ft  Barnes  piano 
upon  a  conditional  sale  contract  for  $260 
from  the  Bilers  Music  House.  This  contract 
required  a  payment  of  $25  In  cash  and  $8 
per  month  until  the  purchase  price  was  fuUy 
paid.  On  December  18,  1913,  Mr.  Howell 
also  purchased  a  Victrola  from  the  E^ers 
Music  House  upon  a  conditional  sale  con- 
tract. The  contract  price  for  the  Victrola 
was  $200,  payable  $15  In  caeb,  and  the  bal- 
ance to  be  paid  in  monthly  Installments  of 
$15  each.  Both  conditional  sale  contracts 
contained  the  usual  provisions  that  title 
should  remain  In  the  vendor  until  payment 
by  the  vendee  of  all  the  Installments  of  the 
purchase  price,  and  also  provided  for  the 
rescission  of  the  contract  and  repossession  ot 
the  Instruments  at  the  option  of  the  vendor 
for  the  vendee's  failure  to  pay  any  install- 
ment Both  the  piano  and  the  Victrola  were 
delivered  to  Mr.  Howell,  and  were  ased  in 
the  store  known  as  Howell's  Sweet  Shop. 
In  the  year  1914,  Howell's  business  failed, 
and  on  September  14th  of  that  year,  a  tem- 
porary receiver  was  appointed  at  the  suit  of 
a  creditor,  and  on  November  30,  1914,  the  re- 
spondent, J.  O.  Rltner,  was  appointed  per- 
manent recover  to  take  over  all  the  assets 
of  the  business  of  Howell  and  wife.  Includ- 
ing the  piano  and  the  Victrola  purchased  as 
above  stated.  At  the  time  of  the  appoint- 
ment of  the  receiver,  Howell  had  paid  on 
the  piano  contract  $27.10  besides  the  first 
payment.  The  balance  due  and  delinquent 
was  $200.97.  Mr.  Howell  was  also  delinquent 
in  the  payment  of  the  last  installment  upon 
the  Victrola  amounting  to  $16.  The  condi- 
tional bill  of  sale  contracts  were  never  filed 
in  the  office  of  the  auditor  of  Thurston  coun- 
ty where  the  vendee  resided  and  where  the 
property  was  located.  At  least  three  of  the 
general  creditors  sold  goods  to  Mr.  and  Mrs. 
Howell  after  the  delivery  of  the  musical  In- 
struments knowing  that  the  instruments  were 
In  the  store,  and  relying  upon  the  fact  fliat 
there  was  no  lien  of  record  against  any  of 
the  stock  or  furniture  in  the  store.  One  cred- 
itor, Mr.  A.  El  Olson,  loaned  to  Mr.  and  Mrs. 
Howell  $700  In  cash  and  at  the  time  of  mak- 
ing the  loan  inspected  the  amount  and  char- 
acter of  the  property.  He  made  the  loan 
relying  upon  the  fact  that  the  property  In 
the  possession  of  Mr.  and  Mrs.  Howell  was 
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unincumbered.  The  total  liabilities  of  Mr. 
and  Mrs.  Howell  was  in  excess  of  $4,000. 
The  assets  will  not  realize  a  sum  suffld^kt 
to  pay  more  than  60  per  cent,  of  the  face  of 
the  liabUIties. 

The  trial  court  concluded  from  these  facts 
that,  the  conditloaal  biUs  of  sale  not  having 
been  recorded,  tlie  title  to  the  property  be- 
came absolute  in  the  hands  of  the  receiver, 
and  entered  Judgment  accordingly. 

The  statute  with  reference  to  conditional 
sales  is  as  follows: 

"All  conditional  sales  of  personal  property. 
or  leases  thereof,  containing  a  conditional  right 
to  purchase,  where  the  property  is  placed  in 
tlw  possession  of  the  vendee,  shall  be  absolute 
as  to  the  purchasers,  encumbrancers  and  subse- 
Quent  creaitors  in  good  faith,  unless  within  ten 
days  after  talcing  possession  by  the  vendee,  a 
memorandum  of  such  sale,  stating  its  terms  and 
conditions  and  signed  by  ue  vendor  and  vendee, 
shall  be  filed  in  the  auditor's  office  of  the  county, 
wherein,  at  the  date  of  the  vendee's  taking  pos- 
session of  the  property,  the  vendee  resides." 
Section  3670,  Rem.  &  Bal.  C!ode. 

[1,2]  The  appellant  argues  that  this  pro- 
vision of  the  statute  is  similar  to  the  provi- 
sion of  section  3660,  Rem.  &  Bal.  Code,  re- 
lating to  chattel  mortgages,  and  that,  inas- 
much as  this  court  has  construed  the  words 
"purchasers,  encumbrancers  and  subsequent 
creditors  In  good  faith"  in  the  chattel  mortr 
gage  statute  to  mean  creditors  who  have  se- 
cured some  form  of  lien,  the  same  construc- 
tion should  be  placed  upon  the  conditional 
sales  statute  above  quoted.  It  relies  upon 
the  case  of  Malmo  v.  Washington  Rendering 
Co..  TO  Wash.  534,  140  Pac.  660.  It  is  true 
that  we  stated  in  that  case; 

"The  question  here  submitted  is  whether  or 
not  an  unrecorded  conditional  sale  contract  is 
good  as  against  a  receiver  representing  subse- 
quent general  creditors." 

But  a  reading  of  that  case  will  show  that 
the  word  "subsequent"  in  the  statement  of 
the  question  was  inadvertently  used,  because 
in  the  last  paragraph  of  the  opinion  in  that 
case  we  said: 

"The  creditors  represented  by  the  receiver  in 
this  case  were  general,  unsecured  creditors,  who 
had  extended  credit  to  the  insolvent  without 
knowledge  that  the  property  described  in  the 
OQuditional  sale  contract  had  been  delivered  to, 
or  was  in  the  iwssession  of,  the  insolvent.  It 
follows  that,  as  against  them,  the  conditional 
sale  contract  is  good." 

So  it  is  apparent  tiom  that  case  that  the 
court  was  considering  the  status  of  creditors 
who  had  not  extended  credit  upon  notice  or 
knowledge  that  the  goods  represented  by  the 
conditional  sale  contract  were  in  the  pos- 
session of  the  vendee.  While  in  this  case 
the  record  clearly  shows,  and  the  court  found, 
that  several  creditors  had  extended  credit 
to  the  insolvents  relying  upon  the  fact  that 
they  were  in  possession  of  these  musical  in- 
Btrammts,  and  that  there  was  notliing  of 
record  to  show  that  there  were  any  liens  upon 
the  prc^erty.  In  the  Malmo  Case  we  held 
that  the  same  construction  should  be  given 
to  the  conditional  sales  statute  as  we  bad 
placed  upon  the  chattel  mortgage  statute, 
152P.-64 


for  the  reason  that  the  purposes  and  objects 
of  these  statutes  were  substantially  the  same. 
But  we  think  it  does  not  follow,  where  a 
creditor  gives  credit  upon  the  strength  of  prop- 
erty which  he  Icnows  to  be  in  the  possession 
of  tbe  debtor,  that  the  vendor  of  the  proper- 
ty may,  in  violation  of  the  statute,  claim 
the  possession  thereof  as  against  such  credi- 
tors; for  the  statute  is  plain  to  the  effect 
that  as  to  such  creditors  the  sale  is  absolute 
to  the  vendee  unless  witliin  10  days  after 
taking  possession  of  the  property  by  the  ven- 
dee a  memorandum  of  the  sale  stating  its 
terms  and  conditions  and  signed  by  the  ven- 
dor and  the  vendee  shall  be  filed  in  tbe  audi- 
tor's o£Bce  of  tbe  county  wherein  at  tbe  time 
the  vendee  taiies  possession  of  the  property 
the  vendee  resides.  So  it  seems  to  us  that 
as  to  these  creditors,  at  least,  the  sale  in 
this  instance  was  absolute  under  the  statute. 
It  is  true  this  court  has  several  times  held 
that  the  words  "purchasers,  encumbrancers, 
and  subsequent  creditors  in  good  faith,"  in 
the  chattel  mortgage  statute,  mean  creditcra 
who  have  obtained  some  form  of  lien  upon 
tbe  property.  Olsen  t.  Smith,  146  Pac.  672 ; 
Heal  V.  Brans  Creek  Coal  &  Coke  Co.,  71 
Wash.  226.  128  Pac.  211;  Pacific  Coast 
Biscuit  Co.  V.  Perry,  77  Wash.  352,  137  Paa 
483.  But  the  fact  is  conceded  in  this  case 
that  these  conditional  bills  of  sale  were  never 
filed  J  3  provided  by  law.  The  receiver  had 
taken  i>o8session  of  the  goods  for  all  the 
creditors.  His  possession,  of  course,  was  that 
of  Oxe  creditors.  The  creditors  had  a  form  of 
lien,  therefore,  upon  the  property  by  reason 
of  the  fact  that  they  or  the  receiver  for  them 
had  taken  it  into  his  possession.  The  ap- 
pointment of  the  receiver  gave  him  possession 
of  all  the  property  of  the  Insolvents,  and  he 
took  such  right  as  tbe  Insolvents  bad  kt 
that  time.  Kidder  v.  Beavers.  33  Wash.  635, 
74  Pac.  819.  We  are  satisfied  tberefore  that 
tbe  Malmo  Case  does  not  c<»itrol  this  case, 
and  that,  if  we  give  the  same  construction 
to  the  conditional  sales  statute  that  we  have 
given  to  the  chattel  mortgage  statute,  the 
creditors,  by  reason  of  the  receiver  taldng 
possession  of  the  profperty  prior  to  the  filing 
of  the  conditional  sale  contracts  for  record, 
are  creditors  in  possession,  and  therefore 
have  a  form  of  lien  upon  the  property.  TUB, 
we  think,  is  la  accordance  with  the  plain 
provision  of  the  conditional  sales  law,  and 
is  decisive.  Worley  v.  Metrc^tolitan  Motor 
Car  Co.,  72  Wash.  243,  130  Pac.  107. 

[3]  After  the  trial  court  had  entered  its 
Judgment,  tbe  appellant  filed  a  motion  ask- 
ing the  court  to  modify  the  Judgment  so  that 
its  claim  might  be  considered  as  a  general 
claim  against  the  receivership  estate.  Tbe 
court  refused'  to  permit  this  amendment. 
This  ruling  of  the  court  is  also  assigned  as 
error.  The  complaint,  or  petition  as  it  is 
called,  in  the  action,  states: 

"Petitioner  hereby  claims  the  above  property 
from  the  receiver,  and   refuses  to   claim  and, 
[waives  any  and  all  claims  herein  for  tbe  pur-|C 
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chase  price,  oot  of  the  proceeds  of  the  above  es- 
tate." 

So  It  Is  plain  that  the  appellant  bronght 
the  action  and  entered  npon  the  trial  relying 
upon  Its  right  to  the  possession  of  the  prop- 
erty and  waiving  its  claim  as  a  general 
creditor  of  the  estate.  It  was  probably  with- 
in the  discretion  of  the  trial  court  to  allow 
the  amendment,  or  to  require  the  appellant 
to  file  his  claim  as  a  general  claim  regularly 
with  the  receiver.  In  view  of  the  fact  that 
the  appellant  waived  Its  right  to  claim  as  a 
general  creditor.  It  was  clearly  not  an  abuse 
of  discretion  for  the  trial  90urt  after  a  Judg- 
ment had  been  entered  not  to  permit  him 
then  to  have  an  order  of  the  court  establish- 
ing Its  claim  aa  a  general  claim. 

We  find  no  error  in  the  record,  and  the 
Judgment  Is  therefore  affirmed. 

MAIN,  HOLCOMB,  and  PARKER,  JJ., 
concur. 

HART  et  al.  v.  BOGLE  et  al.    (No.  12663.) 

(Supreme  Court  of  Washington.    Nov.  17, 

191S.) 

1.  JUDOlOtNT  4s»580  — JUDOMENTB  TH  BaB  — 

Conclusiveness. 

An  adverse  Judsment  in  an  action  by  attor- 
neys against  their  client  for  the  payment  of  at- 
torney's fees  based  upon  an  express  contract 
for  one-half  of  the  amount  recovered  in  a  suit 
to  set  aside  certain  conveyances  was  not  a  bar 
to  a  subsequent  action  on  quantum  meruit 
against  other  parties  who  for  a  valuable  consid- 
eration had  promised  to  pay  the  client's  debt, 
the  measure  of  recovery  bein^  tlie  quantum 
meruit,  and  not  the  amount  stipulated  in  the 
contract  of  plaintiffs  with  their  client. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  §§  1062-1065,  1100,  1101;  Dec.  Dig. 
«»589.] 

2.  AlTOBNKT  AND  CUENT  «s>143— CORTBACTB 
FOB  C!OKPENSATI0N— GONBIDEBATIOn— AOBXB- 

KENT  BY  ThiBD  PaBTT. 

A  three  party  agreement  whereby  certain 
property  was  to  be  transferred  to  defendants, 
who  undertook  to  pay  certain  attorney's  fees 
owing  to  plaintiffs  by  another  party  to  the  agree- 
ment, was  not  rendered  invalid  because  of  fail- 
ure of  consideration  as  to  defendants'  promise  to 
pay  the  fee*  l>ecan8e  the  identical  deed  made  to 
defendants  was  not  recorded,  where  by  a  sec- 
ond deed  more  property  than  had  originally 
been  agreed  upon  was  conveyed  to  the  executors 
of  plaintiffs'  client,  and  from  them  passed  to 
defendants. 

[Ed.  Note. — For  other  cases,  see  Attorney  and 
Client,  Cent.  Dig.  if  328-331;  Dec.  Dig.  iS=9 
143.] 

3.  Attobnet  and  Client  «=>160— Compensa- 
tion—Patkbnt  BY  Thibd  Pabty. 

Where  defendants  had  undertaken,  npon 
their  original  promise^  to  pay  the  reasonable  val- 
ue of  plaintiffs'  services  to  a  client,  it  was  no 
defense  that  plaintiffs  had  never  filed  their  claim 
for  services  against  the  client's  estate;  defend- 
ants' obligation  being  an  Independent  one. 

FEd.  Note.— For  other  cases,  see  Attorney  and 
Client,  Cent.  Dig.  !  360;   Dec.  Dig.  «=>160.] 

4.  Appeal  and  Ebrqr  i8=206— Uesebvatioh 
or  Gbottndb— Objections  Not  Made. 

In  an  action  on  quantum  meruit  for  attor- 
ney's fees  in  regaining  possession  of  the  client's 
property,  where  a  hypothetical  question  as  to  the 


value  of  plaintiffii'  services  was  objected  to  be- 
cause it  did  not  appear  that  any  property  had 
been  restored  to  the  client  or  her  estate,  objec- 
tions on  other  grounds,  not  asserted  below,  ooold 
not  be  considered  on  appeaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Erro^Cent.  Dig.  H  1273, 1283-1288;  Dec.  Dig. 
^=>2u6.] 

5.  Appeal  and  Ebbob  «=»206— Resskvatiom 
or  Obourdb— Failube  to  Object. 

Appellants  could  not  insist  on  reversal  for 
respondents'  misconduct  on  cross-examination 
where  they  failed  to  request  an  instruction  that 
the  jury  disregard  the  objectionable  remarks 
and  evidence,  made  no  motion  to  discharge  the 
jury,  or  claimed  that  the  misconduct  was  so  fla- 
grant that  it  could  not  be  cured  by  iiistruetion& 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  C^ent.  Dig.  H  1273,  1283-12^;  Dec. 
Dig.  <8=>206.] 

6.  Witnesses    «s»169—Goi(PEiknot— Traits- 
actions  WITH  Dkcbabkd  —  Son  or  Indk- 

PENDENT  CONTBACT. 

In  an  action  upon  defendants'  independent 
promise  to  pay  attorney's  fees  owing  to  plaintiffB 
by  a  party  since  deceased,  evidence  as  to  trans- 
actions leading  to  the  original  contract  widi  de- 
ceased was  not  inadmissible  under  Rem.  ft  BaL 
Code,  1 1211,  providing  that,  where  the  advene 
party  la  an  executor  or  administrator,  a  party 
m  interest  shall  not  be  permitted  to  testify  as 
to  transactions  with  deceased. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  S8  629,  664,  66&-669,  671-682;  Dec. 
Dig.  «»159.] 

7.  ATTOBRET  and  ClUBRS  <=>166— COMPBHSA- 

TioR— Evidence. 

In  an  action  for  compensation  for  legal 
services  in  regaining  title  to  property,  evidence 
that  expenses  had  been  incurred  in  an  ancillary 
suit  to  enjoin  defendant  from  haraadng  plain- 
tiffs' client  held  properly  admitted. 

[Ed.  Note. — For  other  cases,  see  Attorney  and 
Oient,  (3ent.  Dig.  H  368-872;  Dec.  Dig.  «=» 
166.] 

Department  2.  Appeal  from  Superior 
Court,  King  0>anty;  Kenneth  Mackintosh, 
Judge. 

Action  by  James  Hart  and  another  against 
W.  H.  Bogle  and  others,  trustees  of  the  Jeffs 
Orphans'  Home.  Judgment  for  plalntUEs, 
and  defendants  appeal.    Affirmed. 

Bogle  Graves,  Merritt  ft  Bogle,  of  Seattle, 
for  appellants.  Kerr  ft  McCord,  of  Seattle, 
for  respondents. 

ELIilS,  J.  This  Is  an  action  for  the  collec- 
tion of  an  attorney's  fee.  The  sequence  of 
events  leading  up  to  this  action  may  be  found 
in  three  decisions  of  this  court.  State  ex  reL 
Bogle  V.  Superior  Court,  63  Wash.  96,  114 
Pac.  905,  In  re  Estate  of  Mary  Jeffs,  73 
Wash.  212,  181  Pac.  847,  and  Atwood  v.  Sl- 
cade  et  al.,  73  Wash.  219, 131  Pac.  860.  Ref- 
erence Is  made  to  those  decisions  for  the 
facts.  In  addition  to  this,  we  find  it  neces- 
sary to  add  only  the  following:  After  the 
granting  of  the  writ  prohibiting  the  superior 
court  of  King  county  from  fixing  the  attor^ 
ney's  fees  of  Hart  and  Allen,  plalntUfs  here, 
in  the  first  of  the  above  cases,  Mary  Jeffs 
was  declared  an  Incompetent,  and  guardians 
for  her  were  appointed  by  the  superior  court 
These  guardians  on  their  own  motion  were 
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substituted  as  parties  plaintiff  In  the  suit  of 
Jeffs  T.  Slcade,  known  on  our  records  as  tbe 
Atwood  Case.  The  trustees  under  the  will 
of  Richard  Jeffs  were  made  parties  defend- 
ant, and  also  Hart  and  Allen,  plaintiffs  here- 
in. Hart  and  Allen  by  cross-complaint  set 
up  their  contract  for  attorney's  fees  with 
Mary  Jeffs,  and  also  the  settlement  of  Febru- 
ary 14,  1911,  resulting  In  the  agreement  be- 
tween Henry  Slcade  and  wife,  parties  of  the 
first  part,  Mary  Jeffs,  as  party  of  the  second 
part,  and  the  trustees  of  the  Jeffs  Orphans' 
Home,  created  by  the  will  of  Rlchai;d  Jeffs, 
as  parties  of  the  third  part,  referred  to  in  all 
of  the  cases  and  in  the  record  here  as  the 
three  i)arty  agreement.  By  that  agreement 
Slcade  and  wife  were  to  convey  to  the  trus- 
tees three-fourths  of  the  property  whldi 
Mary  Jeffs  had  conveyed  to  them.  Touching 
the  attorney's  fees  of  Hart  and  Allen,  the 
three  party  agreement  contained  the  follow- 
ing clause: 

"The  suit  now  pending  In  behalf  of  the  party 
of  the  second  part  against  thepnrtieB  of  the  first 
part  in  the  snperior  court  of  King  county,  state 
of  Washington,  shall  be  dismissed  without  costs 
to  either  party.  The  attorneys  for  the  plaintiff 
baying  an  agreement  with  the  party  of  the  sec- 
ond part  for  an  attorney's  fee  equal  to  one-half 
of  the  value  of  the  property  which  they  might 
recover  in  this  action.  It  is  agreed  that  what- 
ever attorney's  fees  are  allowed  or  established 
in  their  favor  for  the  party  of  the  second  part 
in  such  suit  shall  be  pud  by  tbe  said  parties  of 
the  third  part  as  such  trustees." 

Upon  the  covenants  of  tills  agreement  Hart 
and  Allen,  the  plaintiffs  here,  In  their  cross- 
complaint  prayed  judgment  for  attorney's 
fees  equal  to  one-half  in  value  of  the  prop- 
erty by  the  three  party  agreement  to  be  con- 
veyed by  the  Slcades  to  the  trustees.  This 
cross-complaint  was  put  In  Issue  by  answers 
of  the  trustees  and  the  new  plaintiffs  In  that 
action.  Thereafter  Mary  Jeffs  died,  and  her 
executors,  Atwood  and  Bogle,  were  substitut- 
ed as  plaintiffs.  Tbe  case  then  proceeded  to 
trial,  resulting  in  a  Judgment  against  Hart 
and  Allen,  which  on  appeal  to  tMs  court  was 
affirmed.  73  Wash.  219,  131  Pac.  850.  There- 
after Hart  and  Allen  brought  this  suit 
against  tbe  trustees  seeliing  to  recover  on  a 
quantum  meruit  for  services  rendered  in 
bringing  the  original  action  of  Mary  Jeffs  v. 
Slcade,  preparing  for  trial,  and  finally  effect- 
ing the  settlement  of  February  14,  1911,  re- 
sulting In  the  three  party  agreement  and  in 
the  conveyance  in  pursuance  thereof  by  Sl- 
cade apd  wife  to  the  trustees  of  three-fourths 
of  the  property  which  Mary  Jeffs  had  con- 
veyed to  them.  The  action  is.  In  substance, 
an  action  against  the  trustees  on  the  three 
party  agreement  as  an  agreement,  so  far  as 
the  plaintiffs  here  are  concerned,  made  for 
their  benefit,  claiming  as  the  measure  of 
recovery  the  quantum  meruit  for  services  per- 
formed in  tbe  original  suit  of  Jeffs  v.  Slcade. 
The  case  was  tried  to  a  Jury,  and  a  verdict 
was  rendered  in  favor  of  the  plaintiffs  for 
115,000.  From  a  Judgment  thereon  the  de- 
fendants, the  trustees,  have  appealed.  The 
assigned  errors  are  treated  In  the  briefs  un- 


der several  heads,  which  we  shall  dlscuaa  In 
what  seems  to  us  their  logical  order. 

[1]  1.  The  main  contention  of  the  appel- 
lants is  that  the  decision  of  this  court  in 
the  Atwood  Case,  73  Wash.  219, 131  Pac  850, 
is  a  bar  to  this  action.  In  that  that  decision 
Is  res  Judicata  of  the  plaintiffs'  right  to  re- 
cover any  attorney's  fees,  and  that  in  elect- 
ing to  sue  on  their  contract  with  Mary  Jeffs 
rather  than  for  a  quantum  meruit,  the  plain- 
tiffs here  in  that  action  estopped  themselves 
to  maintain  this  action.  The  real  controversy 
in  the  Atwood  Case,  so  far  as  concerns  the 
attorney's  fees,  was  whether  respondents 
here  should  be  allowed  to  recover  on  the 
basis  of  their  contract  with  Mary  Jeffs.  In 
their  cross-complaint  in  that  action  they  set 
up  and  aslced  relief  on  that  contract.  No  ev- 
idence was  taken  as  to  the  value  of  the  serv- 
ices, and  the  question  of  quantum  meruit  was 
not  tried.  Hart  and  Allen  in  that  case  ap- 
parently proceeded  upon  the  theory  that  they 
had  the  right  to  contest  the  question  of  tbe 
validity  of  their  contract  with  Mary  Jeffs 
and  their  right  to  recover  thereunder  to  the 
court  of  last  resort  They  now  contend  that, 
having  done  so,  they  are  not  estopped  to 
maintain  an  action  on  the  three  party  agree- 
ment as  an  agreement  made  for  their  benefit 
to  recover  the  reasonable  value  of  their 
services.  They  contend  that  this  right  was 
reserved  to  them  by  the  decisions  of  this 
court  both  In  the  prohibition  suit  (68  Wash. 
96,  114  Pac.  906)  and  in  the  Atwood  Case 
(73  Wash.  219,  131  Pac  850).  In  the  first- 
mentioned  decision,  touching  tbe  three  party 
agreement,  we  said: 

"The  language  relied  upon  by  the  plaintiff's  at- 
torneys and  tbe  respondent  in  support  of  juris- 
diction is  that:  'It  is  agreed  that  whatever  at- 
torney's fees  are  allowed  or  established  in  their 
favor  for  the  party  of  the  second  part  IMary 
Jeffs]  in  such  suit  shall  be  paid  by  the  said  par- 
ties of  the  third  part  as  such  teustees.'  This 
language  does  not  mean  that  the  attorney's  fees 
are  to  he  established  in  the  Jeffs  suit.  Clearly, 
however,  it  does  mean  that  the  trustees  will 
pay  the  attorney's  fees  allowed  them  for  tlieir 
services  to  their  client  Mary  Jeffs  in  her  suit 
■gainst  ths  Slcades,  when  determined  in  an  ac- 
tion brought  for  that  purpose." 

We  shall  presently  advert  to  our  decision 
in  the  Atwood  Case.  On  the  question  of  res 
Judicata  and  estoppel  the  appellants  mainly 
rely  on  tbe  case  of  Krug  v.  Hendricks,  54 
Wash.  209,  102  Pac  1049.  That  case  Is  not 
apposite.  There  it  was  held  that  both  ac- 
tions were  brought  upon  express  contracts — 
the  first  upon  an  express  contract  to  pay  a 
5  per  cent  commission  on  a  real  estate  sale ; 
the  second  on  an  express  promise  to  pay  the 
reasonable  value  of  the  service.  The  actions 
were  both  against  the  same  parties  defend- 
ant Both  tbe  actions  here  were  also  l>a8ed 
upon  express  promises,  but  there  Is  this  vital 
difference  between  the  cases  here  and  those 
involved  In  the  Krug  Case :  Here  the  action 
by  cross-compialnt  In  the  Atwood  Case  was 
primarily  against  Mary  Jeffs  on  the  original 
contract  with  her.  The  second  action,  the 
one  now  before  us,  was  against  the  trustees] 
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on  ttae  three  party  agreement  and  the  Mary 
Jeffs  contract  was  merely  set  np  by  way  of 
inducement.  In  the  first  action,  the  Atwood 
esse,  the  Mary  Jeffs  contract  was  held  in- 
valid. In  that  case  the  contract  with  the 
trustees,  the  three  party  agreement,  was  set 
up  as  showing  an  assumption  by  the  trustees 
of  whatever  might  be  recovered  on  the  con- 
tract with  Mary  Jeffs.  There  might  be  some 
force  in  the  claim  that  the  disposal  of  the 
Mary  Jeffs  contract  as  invalid  was  a  final 
disposition  of  the  three  party  agreement 
were  it  not  for  the  fact  that  in  the  Atwood 
Case  this  court  expressly  and  uneqnivocably 
in  its  opinion  stated  the  contrary.  Speaking 
of  the  Mary  Jeffs  contract,  this  court  said: 

"We  have  already  said  all  we  care  to  say 
about  this  contract  m  the  previous  case ;  we  do 
not  regard  it  as  the  contract  of  one  competent 
to  contract.  These  attorneys  did,  however,  per- 
form valuable  services  in  the  commencement  of 
the  action  against  Sicade  and  in  preparing  it 
for  trial.  It  does  not  seem  to  us  problematical 
what  the  outcome  of  that  suit  would  have  been 
had  it  proceeded  to  trial.  Mo  court,  under  the 
circumstances,  would  have  sustained  the  Sicade 
deed.  The  services  of  Mr.  Allen  were  also  valu- 
able in  obtaining  the  settlement  from  Sicade 
up<xi  the  basis  of  a  reconveyance  of  three- 
fourths  of  the  property,  instead  of  one-half,  as 
first  proposed.  That  settlement  is  not  before  us 
for  review  as  to  the  amount  of  property  obtain- 
ed from  Sicade,  and  hence  it  is  not  proper  for 
us  to  here  speaJc  our  mind  concerning  it." 

Speaking  of  the  three  party  agreement,  we 
said: 

"The  trustees,  however,  there  obligated  them- 
selves to  pay  these  attorneys  such  a  sum  as 
should  be  allowed  them  in  some  proceedings 
brought  to  determine  that  allowance,  and  this 
obligation  must  be  kept.  That  sum  should  be  a 
reasonable  sum,  and  fully  commensurate  with 
the  value  of  the  services  performed.  What  that 
sum  shall  be  is  not  for  us  in  the  first  instance  to 
determine.  We  do  not,  however,  believe  it  is 
the  sum  of  $43,125,  as  here  demanded." 

This  Is  a  direct  recognition  of  the  tight 
of  the  respondents  as  attorneys  to  sue  upon 
the  three  party  agreement  as  a  primary  un- 
dertaking on  the  part  of  the  trustees  to  pay 
the  reasonable  value  of  the  services  render- 
ed to  Mary  Jeffs,  regardless  of  the  fact  that 
the  contract  with  her  was  invalid  because  of 
her  Incompetency  to  contract  The  claim 
was  made  by  the  trustees  in  their  brief  on 
the  appeal  in  the  Atwood  Case  that  the  Judg- 
ment in  that  case  was  a  bar  to  any  recovery 
on  the  quantum  meruit  In  view  of  that 
fact,  it  will  not  do  to  say  that  what  was  said 
of  the  three  party  agreement  was  mere 
dictum.  That  agreement  was  then  directly 
before  ns  under  a  claim  that  by  it  the  trus- 
tees assumed  the  Mary  Jeffs  contract.  What 
they  had  assumed,  if  anything,  was,  so  far 
as  they  were  concerned,  the  whole  question. 
In  deciding  that  question,  we  held  that  they 
did  not  assume  the  contract  as  a  binding 
obligation  upon  them,  but  did  assume  an 
obligation  to  pay  the  reasonable  value  of  the 
service  whenever  determined  in  some  pro- 
ceeding brought  for  that  purpose.  When 
the  Judgment  of  a  court  la  expressly  limited 
and  expressly  reserves  some  phase  of  the 


controversy  for  future  litigation,  tliat  reser- 
vation can  hardly  be  called  mere  dictum. 
The  above-quoted  language  was  obviously 
used  advisedly  to  limit  the  decision  to  the 
question  actually  litigated.  Moreover,  as  a 
matter  of  fttct,  the  reaaonable  value  of  the 
service  was  not  tried  out  tn  the  Atwood 
Case.  Manifestly  it  would  require  different 
evidence  to  establish  the  reasonable  value  of 
the  services  from  that  which  was  required 
and  was  offered  to  prove  the  specific  con- 
tract with  Mary  Jeffs  and  to  establish  a  re- 
covery on  it  aa  an  express  contract  We 
have  held,  by  decisions  both  early  and  late, 
that  a  Judgment  in  a  suit  on  an  express  con- 
tract Is  not  a  bar  to  a  second  suit  on  a  quan- 
tum meruit  where  It  takes  different  evidence 
to  establish  the  two  causes  of  action.  Bud- 
dress  V.  Schafer,  12  Wash,  310,  41  Paa  43 ; 
Thayer  v.  Harbican,  70  Wash.  278,  126  Pac. 
625;  Mallory  v.  Olympia,  83  Wash.  499,  143 
Pac.  627. 

This  court  is  also  committed  to  the  doc- 
trine that,  where  one  person  for  a  valuable 
consideration  makes  a  promise  to  another  to 
pay  the  debt  of  that  other  to  a  third  p^rison, 
such  third  person  may  maintain  an  action 
in  his  own  name  upon  the  promise  and 
against  the  promiser  alone.  Johnscm  v. 
Shuey,  40  Wash.  22,  82  Pac.  123;  Nordby  ▼. 
Winsor,  24  Wash.  535,  64  Pac.  726;  Dlm- 
mlck  V.  Collins,  24  Wash.  78,  63  Pac.  1101; 
Gilmore  v.  Skookum  Box  Factory,  20  Wash. 
703,  56  Pac.  934;  Ordway  v.  Downey,  18 
Wash.  412,  61  Pac  1047,  52  Pa&  228,  6S 
Am.  St  Rep.  892 ;  Dan  Took  v.  WashlngtOQ 
MiU  Co,  16  Wash.  459,  47  Pac.  964;  SoUc- 
itors'  Loan  A  Trust  Go.  v.  Robins,  14  Waah. 
507,  45  Pac.  39;  Kelley  t.  Oreenougli.  9 
Wash.  661,  38  Pac.  15& 

These  considerations,  we  think,  dispose 
of  the  appellants'  main  contention.  Tbe 
cross-complaint  in  the  Atwood  Case  being 
an  action  on  the  contract,  the  Judgment 
thereon  is  not  a  bar  to  this  action  for  the 
quantum  meruit  The  first  action,  being  an 
action  primarily  against  Mary  Jeffs  and  her 
estate,  is  not  a  bar  nor  a  waiver  of  the 
right  to  maintain  the  action  against  the 
trustees  upon  their  own  promise;  the  meas- 
ure of  recovery  being  the  quantum  m»xiit, 
and  not  the  amount  stipulated  in  the  Mary 
Jeffs  contract 

[2]  2.  The  appellants  contend  that,  even 
assuming  that  the  respondents  might  in  a 
proper  case  maintain  an  action  on  the  three 
party  agreement  as  a  promise  made  for  the 
benefit  of  a  third  person,  nevertheless  this 
action  cannot  be  maintained  because  the 
trustees  received  nothing  by  reason  of  the 
three  party  agreement,  and  that  the  consid- 
eration for  their  promise  touching  the  at- 
torney's fees  has  failed.  It  is  true  that  the 
identical  deed  then  made'  by  the  Slcades  to 
the  trustees  in  settlement  of  the  suit  to 
set  aside  the  deed  of  Mary  Jeffs  to  Sicade 
was  never  recorded  nor  itself  made  the  basis 
of  the  trustees'  title.    But  it  la  also  true  that 
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SIcade  and  wife  did  make  another  deed  con- 
▼eylng  even  more  ptoperty  than  was  contain- 
ed in  that  deed.  The  fact  that  they  more 
than  met  the  original  agreement  Is  a  matter 
of  which  the  trustees  can  hardly  complain. 
By  thla  second  deed  they  conveyed  the  prop- 
«rty  to  the  executors  of  Mary  Jeffs  estate, 
Instead  of  the  trustees.  This  deed  effectual- 
ly disposed  of  the  Sicade  suit  so  fbr  as  the 
Slcades'  claim  to  the  property  conveyed  was 
concerned.  This  property  was  listed  as  a 
part  of  her  estate,  and  by  her  will  passed 
to  the  trustees.  The  dominant  fact  remains 
that  the  three  party  agreement  was  fully 
carried  out  by  the  Slcades,  thus  divesting 
them  of  the  title  to  the  property  in  a  man- 
ner that  made  it  certain  it  would  go  to  the 
trustees.  It  is  true  that  the  suit  of  Mary 
Jeffs  V.  Sicade  was  not  dismissed,  but  there- 
after persisted  as  the  Atwood  Case.  The 
fact  that  farther  litigation  was  bad  touching 
the  attorney's  fees  was  a  thing  which  was 
contemplated  by  the  three  party  agreement 
ItseU.  This  was  recognized  in  our  decision 
In  the  prohibition  proceedings,  State  ex  reL 
Bogle  T.  Superior  Court,  supra,  in  the  lan- 
guage hereinbefore  quoted.  That  opinion 
was  handed  down  in  April,  1911,  less  than 
a  month  after  the  execution  of  the  three  par- 
ty agreement  The  continuance  of  the  At- 
wood Case  thereafter  was  a  matter  for 
which  the  respondents  he(e  were  not  respon- 
sible. In  May,  1911,  the  guardians  of  Mary 
Jeffs  were  on  their  own  motion  substituted 
as  parties  plaintiffs,  and  prosecuted  the  ac- 
tion through  their  own  attorneys,  attacking 
both  the  attorney's  fee  agreement  and  the 
three  party  agreement  To  penult  the  fact 
that  the  action  was  not  dismissed  to  de- 
feat any  recovery  under  the  three  party 
agreement  for  the  reasonable  value  of  the 
services  which  had  been  performed  by  the 
respondents  here  would  be,  under  these  dr- 
cnmstances,  a  manifest  injustice 

It  is  further  claimed  that  by  the  three 
party  agreement  the  amount  which  would  go 
to  the  trustees  was  not  Increased,  but  only 
the  amount  of  the  respcndents'  attorney's 
fees.  This  is  based  upon  the  circumstance 
that  prior  to  that  agreement  the  Slcades  had 
agreed  to  convey  to  the  trustees  one-haU  of 
the  property  which  they  had  received  from 
Mar}-  Jeff^,  with  the  understanding  that  they 
were  to  pay  one  half  of  respondents'  attor- 
ney's fees,  and  the  trustees  the  other  half, 
and  that  by  the  three  party  agreement, 
through  the  respondents'  efforts,  Mary  Jeffs 
consented  that  the  Sicades  should  convey 
three-fourths  of  the  property;  the  trustees 
to  assume  all  of  the  respondents'  fees.  It  is 
argued  that  this  under  their  contract  with 
Mary  Jeffs  for  one-half  of  any  recovery 
from  the  Sicades  as  an  attorney's  fee  mere- 
ly Increased  their  fee,  and,  though  it  also 
increased  the  amount  of  property  to  be  re- 
ceived by  the  trustees.  It  increased  the  fee 
which  the  trustees  assumed  to  pay  in  the 


same  amount  This  argument  loses  all  force 
when  it  Is  remembered  that  the  trustees  have 
throughout  contended  that  they  did  not  as- 
sume the  attorney's  fee  contract  as  made 
with  Mrs.  Jeffs,  but  only  assumed,  if  any- 
thing, the  payment  of  the  reasonable  value  of 
the  services  when  the  same  should  be  deter- 
mined by  a  court  of  comx)etent  jurisdiction. 
So  construing  the  three  party  agreement, 
it  is  manifest  that  the  trustees  by  that  agree- 
ment did  receive  a  large  amount  of  property 
that  they  wonl(}  not  have  received  under 
their  original  tentative  agreement  with  the 
Sicades. 

[3]  3.  The  further  contention  that  this  ac- 
tion cannot  be  maintained  against  the  trus- 
tees because  no  claim  was  ever  filed  against 
the  estate  of  Mary  Jeffs  is  answered  by  what 
we  have  said  touching  the  question  of  res 
Judicata.  This  suit  was  brought  against  the 
trustees  on  the  undertaking  by  the  trustees 
in  the  three  party  agreement  to  pay  the  rea- 
sonable value  of  respondents'  services.  This 
was.  In  effect,  construed  by  us  in  the  Atwood 
Case  as  not  dependent  on  the  enforcement 
of  the  attorney's  fee  contract  against  Mary 
Jeffs,  but  as  an  independent  obligation  on 
the  part  of  the  trustees  to  pay  such  sum  as 
should  be  allowed  as  reasonable  and  com- 
mensurate with  the  services  performed.  We 
there  held  that  the  Mary  Jeffs  contract  could 
not  be  enforced,  because  made  by  one  not 
competent  to  contract  but  tn  the  same  oon- 
nectl(Hi  we  held  that  the  trustees  by  the 
three  party  agreement  obligated  themselvM 
to  pay  the  reasonable  value  of  the  services 
actually  performed. 

4.  It  is  asserted  that  this  suit  cannot  b« 
maintained  because  the  trustees,  as  trustees 
under  the  will  of  'Richard  Jeffs,  had  no  pow- 
er to  bind  his  estate  by  the  three  party 
agreement  This  is  beside  the  question.  The 
Judgment  for  the  attorney's  fees.  It  majr  be 
assumed,  cannot  be  enforced  against  the 
Richard  Jeffs  property.  It  can,  however, 
be  enforced  against  the  trustees  to  the  ex- 
tent that  they  hold  property  coming  from 
the  Mary  Jeffs  estate,  through  reconvey- 
ance from  the  Sicades.  Until  it  appears 
that  they  hold  no  such  property  the  questloo 
now  advanced  cannot  arise. 

[4]  6.  A  long  hypothetical  question  was 
propounded  to  an  attorney  who  was  called 
by  the  respondents  to  testify  concerning  the 
value  of  their  Berrioea  The  following  col- 
loquy took  place: 

"Mr.  Oraves:  I  object  to  that  because  it  is 
not  a  question  founded  upon  the  evidence  in  this 
case. 

"The  Court:    The  objection  will  be  sustained. 

"Mr.  McCord:  In  what  particulars,  your 
honor? 

"The  Court:  There  is  a  statement  there  that 
it  was  one  of  extreme  doubt. 

"Q.  Well,  eliminating  from  the  question  that 
I  have  stated  to  yon  the  question  as  to  whether 
or  not  the  result  of  the  litigation  and  the  re- 
sult of  the  suit  that  was  brought  by  Allen  and 
Hart  was  doubtful,  aiwnming  that  it  was  not 
doubtful? 
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"Mr.  Graves:  I  object  to  It  on  the  further 
ground  that  it  does  not  appear  that  they  by 
their  efforts  acquired  any  property  which  was 
Mtarned  to  Mary  Jeffs  or  her  estate. 

"The  Court:  The  objection  will  be  overruled. 
You  may  answer  the  question." 

The  appellants  now  raise  many  objections 
to  the  hypothetical  question,  but  we  are  of 
the  opinion  that  the  foregoing  colloquy  lim- 
its the  objection  actually  made  to  the  single 
ground  that  It  does  not  appear  that  by  the 
respondents'  efforts  any  property  was  restor- 
ed to  Mary  Jeffs  or  her  estate.  The  objec- 
tion, as  we  have  seen,  in  the  light  of  the 
whole  record,  was  not  well  taken.  If  counsel 
bad  intended  to  raise  the  various  objections 
which  they  now  seek  to  assert,  it  would 
have  been  only  fair  to  both  court  and  coun- 
sel to  have  pointed  them  out  at  the  time. 

[J]  6.  Complaint  Is  made  of  certain  miscon- 
duct of  one  of  the  respondents  occurring  dur- 
ing the  cross-examination  of  the  other  re- 
spondent as  a  witness  on  their  behalf.  We 
find  it  unnecessary  to  state  in  detail  the  cir- 
cumstances. The  appellants  made  no  request 
that  the  court  instruct  the  jury  to  disregard 
the  objectionable  remarks  and  the  objection- 
able evidence  which  was  offered  in  connection 
therewith  and  ruled  out.  No  motion  was  made 
to  discharge  the  jury  from  further  considera- 
tion of  the  case,  nor  was  any  claim  then 
made  that  the  misconduct  was  so  flagrant  as 
not  to  be  cured  by  such  an  instruction.  Un- 
der these  circumstances,  we  think  the  appel- 
lants are  in  no  position  now  to  insist  upon 
that  misconduct  as  a  ground  of  reversal. 
The  cases  of  Snider  v.  Washington  Water 
Power  Co.,  66  Wash.  686,  120  Pac.  88,  and 
Rogers  v.  Kangley  Timber  Co.,  74  Wash.  48, 
132  Pac.  781,  present  situations  so  different 
from  that  here  presented  that  we  do  not  con- 
sider them  controlling  here.  The  trial  court 
here  overmled  the  motion  for  a  new  trial. 
As  we  said  in  the  case  of  Johansen  ▼.  Pio- 
neer Mining  Co.,  77  Wash.  421,  432,  187  P&C. 
1019,  1023: 

"Whether  a  new  trial  shoald  be  granted  upon 
this  ground  alone  is  largely  within  the  discretion 
of  the  trial  court.  The  exercise  of  that  discre- 
tion will  not  be  disturbed,  except  in  cases  of 
dear  abuse.  Snider  v.  Washington  Water  Pow- 
er Co.,  66  Wash.  598,  120  Pac.  88;  Taylor  ▼. 
Spokane,  Portland  &  Seattle  R.  Co.,  67  Wash. 
96,  120  Pac.  889.  We  think  there  was  no  such 
abuse  of  discretion  in  this  case  as  would  war- 
rant a  reversal." 

See,  also,  Cranford  v.  O'Shea,  75  Wash.  33, 
184  Pac.  486 ;  Keough  v.  Seattle  Electric  Co., 
71  Wash.  466,  128  Pac.  1068;  Vowell  v.  Is- 
saquah  Coal  Co.,  31  Wash.  103,  71  Pac.  726. 

(•]  7.  Over  the  objection  of  appellants  the 
respondents  were  permitted  to  testify  to  cer- 
tain transactions  leading  up  to  the  making 
of  their  contract  with  Mary  Jeffs.  It  te  con- 
tended that  this  evidence  was  improper,  and 
should  have  been  excluded  under  the  provi- 
sions of  Rem.  &  Bal.  Code,  §  1211.  It  seems 
to  us  that  this  statute  has  no  application. 


The  respondents  in  this  action  were  suing 
the  trustees  on  their  own  undertaking  em- 
bodied In  the  three  party  agreement.  The 
executors  of  the. estate  of  Mary  JeCCs  were 
not  parties  to  this  action.  Appellants  were 
not  suing  on  their  contract  with  her ;  nether 
were  they  seeking  to  enforce  any  direct  or 
Implied  promise  made  by  her.  It  was,  of 
course,  necessary  to  show  what  services  the 
respondents  had  actually  rendered  in  order 
to  prove  the  value  of  those  services.  Some 
reference  to  the  transactions  had  with  Marr 
Jeffs  could  hardly  have  been  avoided.  The 
agreement  of  February  14th  upon  which  this 
action  was  based  was  an  agreement  by  which 
the  appellants  obligated  themselves  to  pay 
the  reasonable  value  of  the  services  render- 
ed; thus  removing  it  from  any  direct  con- 
nection with  the  estate  of  Mary  Jeffs.  Those 
services  contemplated  the  elimination  of  the 
claim  of  SIcade  to  three-fourths  of  the  prop- 
erty which  had  been  conveyed  to  Mm  by 
Mary  Jeffs.  On  the  whole  evidence,  we  think 
it  was  for  the  Jury  to  say  whether  that  agree- 
ment really  had  that  effect  The  fact  that 
this  property  was  afterwards  passed  through 
the  estate  of  Mary  Jeffs  to  the  trustees  does 
not  change  the  purpose  and  effect  of  the 
agreement  here  sued  upon.  The  fact  that 
the  undertaking  of  the  trustees  here  saed 
niwn  was  tbeit  own  undertaking .  eliminates 
the  applicability  of  the  statute.  The  trustees 
must  not  be  confused  with  the  executors  of 
Mary  Jeflb'  estate.  Suppose  this  contract 
had  been  made  by  the  trustees  after  the 
death  of  Mary  Jeffs,  and  that  the  Sicades  had 
still  been  possessed  of  all  the  property  con- 
Teyed  to  them  by  her.  Under  such  drcum- 
stanoes  It  could  hardly  be  claimed  with  rea- 
son that  the  statute  now  Invoked  could  have 
any  appUcati(»L  We  see  no  difference  in 
principle  between  the  case  supposed  and  that 
here  presented. 

[7]  It  is  also  claimed  that  other  testimony 
relative  to  the  time  and  expenses  of  the  re- 
spondents in  an  ancillary  suit  to  enjoin  Si- 
cade  from  harrassing  Mary  Jeffb  was  improp- 
erly admitted.  We  think,  however,  that  inas- 
much as  this  was  a  necessary  part  of  the 
service  performed  looking  to  the  divesting  of 
Sicade  of  the  title  to  the  property,  this  evi- 
dence was  properly  admitted. 

One  general  observation  seems  called  for 
touching  all  of  the  questions  relating  to  the 
admission  of  evidence.  The  only  effect  that 
the  evidence  complained  of  could  have  bad 
was  to  augment  the  recovery.  No  dftlm  is 
made  that  the  recovery  is  excessive,  provided 
any  recovery  was  permissible.  Upon  the 
whole  record,  we  And  no  error  Justifying  a 
reversal. 

Judgment  is  affirmed. 

MORRIS,  O.  J.,  and  OHADWIOK,  and 
FULIiERTON,  JJT,,  ccmcur. 
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HIGHTOWEB   v,   UNION   SAVINGS   ft 
TBUST  CO.  et  aL     (No.  12528.) 

(Supreme    Court    of    Washington.      Nor.    17, 
1915.) 

1.  Tbial  i8=3l05— Admission  or  Evidehck— 
Waivkb  or  Objection. 

In  an  action  for  malicioug  proaecution, 
where  defendants  offered  the  testimony  of  a 
deputy  prosecuting  attorney  us  a  part  of  their 
cose,  which  testimony  was  consented  to  by  the 
plaintiff,  and  he  was  called  solely  to  identify 
*  certain  ezlubit,  any  error  in  hia  etoM-oami- 
nation  as  to  the  facts  actuating  his  office  in 
prosecuting  the  plaintiff  was  cured  by  its  ad- 
mission without  objection. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  ii  260-266;    Dec  Dig.  «s>105.] 

2.  Apfbai.  ano  Bbbob  «B>eeO— Bkvisw— Pbk- 

SUMFTION— BUBOEN  OS  PbOOF. 

The  exclusion  of  the  testimony  of  a  compe- 
tent witness  which  should  have  been  admitted 
is  not  error,  where  the  record  does  not  show 
that  his  testimony  would  have  been  faTorable 
to  the  appellant 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  2897-^899,  2902-2904, 
2906,  2906;    Dee.  Dig.  <S=»660.] 

3.  Apfxai.  and  Ebbob  «=»970— Dibobetion  or 
Tbial  Govatr  —  Osdxb  or  Bbouvino  Svi- 

DBNCB. 

The  discretion  of  the  court  in  the  exclusion 
of  evidence  offered  in  rebuttal,  but  which  was, 
in  fact,  a  part  of  the  plaintiff's  case  in  chief, 
will  not  b«  renewed,  wnere  no  abuse  of  discre- 
tion is  shown. 

[Ed.  Note.— For.  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  8849-3851 ;  Dec.  Dig.  <8=» 
970.] 

4.  Etidenok  «s»317  — Hbabsat— Mauoiotts 
Pbobbovtioh— Good  Faith. 

in  an  action  for  malicious  prosecution,  tes- 
timony of  the  prosecuting  attorney  as  to  what 
bad  been  told  him  by  the  oflScers  of  the  bank  and 
others  concerning  transactions  between  the 
bank's  manager  and  the  plaintiff,  and  that, 
in  his  opinion,  the  plaintiff  was  guilty  of  grand 
larceny,  was  not  within  the  hearsay  law,  but 
was  admissible  on  the  issues  of  good  faith  and 
proh*ble  cause. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  U  1174-1192 ;   Dec.  Dig.  «=317.] 

5.  Malicious  Peosecution  «=»33— Want  or 
Pbobablb  Cause — Disuisbal  of  Suit. 

Plaintiff,  by  showing  the  dismissal  of  the 
prosecution,  establishes  a  prima  facie  case  of 
want  of  prooable  cause,  but,  if  such  case  is  over^ 
come  by  proof  of  probable  cause,  the  issue  of 
malice  becomes  immaterial,  as  proof  of  probable 
cause  is  a  complete  defense. 

(Ed.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Cent.  Dig.  t  69;  Dec.  Dig.  «=> 
33.1 

6.  Malicious  Pbosecution  ®=s>23,  59— Pbob- 
ABLE  Cause— Inference  ibou  Malice. 

The  want  of  probable  cause  cannot  be  In- 
ferred bom  the  existence  of  malice,  bnt  must  be 
expressly  shown,  so  that  evidence  of  malice  is 
inadmissible  to  show  the  want  of  probable  cause. 
[Ed.  Note.— For  other  cases,  see  Malicious 
Prosecntion,  Cent  Dig.  H  89,  125-137;  Dec. 
Dig.  <8=»23.  68.] 

7.  Malicious  Pboseotttion  «=371— Qttestion 
VOB  JuBT— Pbobable  Cause. 

The  existence  of  the  tacts  necessary  to  es- 
tablish probable  cause  is  a  question  for  the  Jury, 
but  the  facts  necessary  to  establish  probable 
canse  are  for  the  court ;  and  if  the  existence  of 
facts  sufficient  to  establish  probable  cause  is 
not  disputed  or  is  sufficiently  shown,  there  is  no 


guestion   for   the   jury,   and   the   court   should 
old,  as  a  matter  of  law,  that  there  is  probalde 
canse  and  dismiss  the  action. 

[Ed.  Note. — For  other  cases,  see  Malicious 
Prosecution,  Cent  Dig.  ti  160-167;  Dec.  Dig. 
<S=>71.] 

8.  Malicious  Pbosecution  «=>22— Pbobable 
Cause— Advice  or  Counsel. 

That  defendant  in  an  action  for  maUcious 
prosecution  had  made  to  the  prosecuting  attor- 
ney a  full  and  true  statement  of  all  the  facts 
concerning  the  crime  within  his  knowledge,  and 
acted  upon  the  attorney*!  advice  that  a  prosecu- 
tion be  instltated,  or  had  made  the  disclosura, 
and  the  prosecuting  officer  had  himself  institut- 
ed the  prosecution,  constituted  a  good  defense. 
[Ed.  Note.— For  other  cases,  see  Malicious 
Prosecntion,  Cent  Dig.  |i  45-48;  Dec.  Dig. 
«»22.] 

9.  Appeal  and  Bbbob  «sal068-OBnoTioir— 

iRBTBUOnON. 

Plaintiff,  whose  action  for  malicious  prose- 
cution was  dismissed  because  of  the  evidence  of 
probable  cause,  could  not  complain  of  onfavor^ 
able  Instructions,  though  technically  incorrect 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  4225-4228,  4^:  Dec 
Dig.   «=>1068.] 

Department  2.  Appeal  from  Superior 
Conrt,  King  County;  MltdieU  OilUam, 
7ndge. 

Actlm  by  W.  B.  Hlghtower  against  the 
Union  Savings  ft  Trust  Company  and  othettf. 
Judgment  for  defendants,  and  plaintiff  ap- 
peals.   Afflrmed. 

Arthur  bI  Griffin  and  Walter  S.  Fulton, 
both  of  Seattle,  for  appellant  Donworth  ft 
Todd  and  McClure  &  McClure^  all  of  SeatUe, 
tor  respondents. 

MOBBIS,  O.  J.  This  is  an  action  for 
malicious  prosecution.  At  the  time  of  the 
prosecution  complained  of  the  appellant, 
Hlghtower,  was  president  and  manager  of 
the  Orllla  Lumber  Company,  at  Orllla, 
Wash.,  and  In  that  capacity  bad  secured 
loans  of  money  from  the  respondent  com- 
pany's branch  bank  at  Kenton,  of  which  O. 
B.  Wooley  was  manager.  Wooley  had  ex- 
ceeded his  authority  In  making  some  of  the 
loans  to  the  lumber  company,  and  had  con- 
cealed that  fact  from  the  officers  of  the 
main  bank.  This  conduct  by  Wooley  was 
eventually  discovered  by  the  bank's  officers, 
and  Wooley  was  arrested  and  tried  on  a 
charge  of  grand  larceny,  the  prosecution  be- 
ing dismissed  upon  motion  of  the  prosecut- 
ing attorney's  office  before  the  completion  of 
the  trial.  Shortly  after  the  arrest  of  Mr. 
Wooley  the  appellant  was  arrested  on  a  like 
charge  for  complicity  In  the  transactions  for 
which  Wooley  hod  been  arrested.  This 
cause  was  likewise  dismissed,  and  appellant 
released  upon  the  dismissal  of  the  action 
against  Wooley.  The  appellant  then  brought 
this  action  against  the  bank  and  Its  officials 
for  having  maliciously  prosecuted  him.  The 
case  was  tried  to  a  Jury  and,  from  a  verdict 
and  Judgment  In  favor  of  the  bank,  Hlgh- 
tower has  appealed. 
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[1]  The  appellant's  first  objection  Is  that 
Bntler,  a  deputy  prosecuting  attorney,  was 
allowed  to  testify  on  cross-examination  as 
to  the  facts  which  actuated  the  prosecuting 
attorney's  office  In  Instituting  the  prosecu- 
tion of  Hlghtower,  although  he  had  been 
called  tor  the  sole  purpose  of  Ident^ylng  a 
certain  exhibit  The  record  discloses  that 
at  the  conclusion  of  their  direct  evidence 
the  respondents  offered  thlB  testimony  of  Mr- 
Bntler  as  a  part  of  their  case,  and  Its  Intro- 
duction at  that  time  was  consented  to  by  the 
appellant  If  the  evidence  was  Improperly 
admitted  on  cross-examination,  any  error  In 
permitting  It  to  be  then  given  was  cured  by 
Its  admission  without  objection. 

[2]  Error  Is  also  predicated  on  the  oonit's 
refusal  to  permit  witness  Houser,  an  at- 
torney, to  testify  as  to  conversations  be- 
tween himself  and  Mr.  Hoge,  president  of 
the  banli:,  relative  to  the  proposed  prosecu- 
tion of  Hlghtower.  Houser  refused  to  tes- 
tify on  the  ground  that  the  conversations 
were  privileged  communications,  he  having 
at  that  time  represented  both  the  bank  and 
Mr.  Wooley,  and  the  trial  court  excluded  the 
testimony  on  that  ground.  The  appellant 
argues  that  the  communications  were  not 
privileged,  and  that  Houser  should  have 
been  allowed  to  testify  as  to  them.  But, 
even  If  Mr.  Houser  were  a  competent  wltp 
ness,  and  bis  testimony  should  have  been 
admitted,  there  was  no  error  In  the  ruling 
of  the  court,  as  the  record  does  not  show 
that  his  testimony  would  have  been  favor- 
able to  the  appellant  Error  will  not  be 
presumed,  and,  in  the  absence  of  a  showing 
that  the  testimony  o£  Mr.  Houser  would 
have  been  a  material  part  of  the  appellant's 
case,  we  will  not  disturb  the  ruling  of  the 
trial  court  Norman  v.  Hopper,  38  WadL 
415,  80  Pac.  551. 

[3]  At  the  conclusion  of  the  respondents' 
case  the  appellant,  in  rebuttal,  sought  to  ex- 
plain by  witness  Swift  certain  items  appear- 
ing in  the  ledger  of  the  Kenton  bank,  for  the 
purpose  of  showing  that  the  payments  of 
Interest  by  the  mill  company  on  the  loans 
made  by  the  Renton  branch  bank  had  not 
been  concealed  by  Wooley.  This  evidence 
was  excluded  tor  the  reason  that  it  was  not 
proper  rebuttal,  but  should  have  heen  made 
a  part  o£  appellant's  original  case.  It  was 
conceded  at  the  trial  that  this  testimony  did 
not  rebut  any  evidence  Introduced  by  the  re- 
spondents, but  was  a  part  of  the  appellant's 
case  in  chief.  Applications  to  Introduce  tes- 
timony out  of  order  are  addressed  to  the  dis- 
cretion of  the  trial  court,  and,  in  the  absence 
of  a  showing  that  this  discretion  has  been 
abused,  we  will  not  review  the  ruling.  No 
such  abuse  Is  shown  here. 

[4]  The  objection  to  the  testimony  of  Mr. 
Murphy,  the  prosecuting  attorney,  is  that  he 
was  allowed  to  state  what  had  been  told 
him  by  the  officers  of  the  bank  and  others 
concerning    tba    transactions    between    the 


bank  and  the  a^^iellant,  and  to  state  that, 
in  his  opinion,  the  SKiellant  was  guilty  of 
the  charge  against  him."  The  objection  to 
the  former  testimony  is  on  the  ground  that 
it  is  hearsay;  and  to  the  latter  that,  the 
question  of  the  appellant's  guilt  not  being  In 
issue,  he  was  prejudiced  by  the  statement  of 
the  prosecuting  attorney  that  he  beUeved 
the  appellant  to  be  guilty.  These  statements 
to  Mr.  Murphy  constituted  the  Information 
which  caused  him  to  direct  the  prosecution 
of  the  appellant,  and  fbrmed  the  basis  for 
his  decision.  Upon  their  sufficiency  as  jns- 
tifjFlng  his  conclusion  that  the  appellant  was 
guilty  depends  the  good  faith  of  the  prose- 
cation  and  the  consequent  existence  of  prob- 
able canse,  the  want  of  which,  concurring 
with  malice,  'must  always  be  shown  to  sus- 
tain an  action  for  malicious  prosecution. 
Hence  such  statements  have  always  beea 
held  admissible,  and  are  not  considered  as 
within  the  hearsay  rule.  Jones,  Evidence 
(Ed.  1913)  i  300,  p.  647;  Wlgmore,  Evidoice^ 
(  258  (c). 

[S]  Two  elements  form  the  basis  of  aii  ac- 
tl<Mi  for  malicious  prosecution — ^want  of 
probable  cause,  and  the  existence  of  malice. 
By  showing  the  dismissal  of  the  prosecution 
against  him,  the  appellant  establie^es  a 
prima  fade  case  o£  want  of  probable  causey 
but,  If  this  prima  fade  case  is  met  and  over- 
come by  proof  that  probable  cause  existed, 
then  the  issue  of  malice  becomes  immaterial, 
as  proof  of  probable  cause  Is  a  complete  de- 
fense to  the  action.  Simmons  v.  Gardner, 
46  Wash.  282,  89  Pac.  887,  L.  B.  A.  1915D, 
16. 

[6]  While  the  element  of  maUce  may  be 
Inferred  from  the  want  of  probable  cause, 
the  converse  of  the  rule  does  not  obtain,  and 
want  of  probable  cause  must  always  be  ex- 
pressly shown.  Noblett  ▼.  Bartsch,  SI  Wash. 
24,  71  Pac.  551,  96  Am.  St  Rep.  886-  Prob- 
able cause  cannot  be  Inferred  from  the  ex- 
istence of  malice,  and  evidence  of  malice  Is 
therefore  Incompetent  to  diow  the  want  of 
probable  canse. 

[7]  The  necessary  tacts  to  establish  invb- 
able  cause  constitute  a  question  of  law  to  be 
decided  by  the  eonrt;  whether  these  facts 
exist  In  a  given  case  is  a  question  for  the 
jury.  If  the  existence  of  facts  sufficient  to 
estabUsh  probable  cause  is  not  disputed,  or 
Is  sufficiently  shown,  then  there  Is  no  ques- 
tion for  the  Jury,  and  the  court  should  hold 
as  a  matter  of  law  that  there  was  probaUe 
cause,  and  dismiss  the  action.  The  authori- 
ties on  this  question  are  fully  considered  in 
the  note  to  Simmons  7.  Gardner,  Ub  B.  A. 
1916D,  18. 

[I]  It  is  generally  hdd  that  the  existence 
of  probable  cause  is  shown  by  proof  that  the 
defendant  made  to  an  attorney  a  full,  true 
statement  of  all  the  fkicts  concerning  the 
crime  within  his  knowledge,  and  acted  up- 
on his  advice  that  a  prosecution  be  insti- 
tuted, or  made  the  diadoaan^  and  the  pros- 
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ecutlng  officer  himself  instituted  the  prosecn- 
tlon.  It  follows,  then,  that  if  the  respond* 
ents  made  a  full  and  true  statement  of  all 
the  facts  to  Mr.  Mnrphy,  and,  from  the  In- 
formation thus  disclosed,  the  prosecution 
was  determined  upon,  the  respondents  have 
a  complete  defense  to  the  action.  From  a 
careful  review  of  all  the  evidence,  we  are  of 
the  opinion  that  it  was  shown  beyond  a  rea- 
sonable doubt  that  the  respondents  did  make 
a  complete  disclosure  to  the  prosecuting  at- 
torney of  the  facts  within  their  knowledge, 
and  there  was  therefore  no  question  of  the 
existence  or  want  of  probable  cause  to  go 
to  the  Jury.  For  this  reason  the  respond- 
ents' motion  for  an  instructed  verdict  should 
have  been  granted. 

The  evidence  shows  that  the  drcumstase- 
es  of  Wooley's  management  of  the  Benton 
branch  and  his  loans  to  the  Orillia  Lumbw 
Company  were  first  disclosed  to  Mr.  Mnr- 
phy  by  the  respondents  at  a  meeting  of  the 
bank  offloers  at  the  home  of  Mr.  Hoge.  At 
this  meeting  the  affairs  of  the  branch  bank, 
the  mill  company,  and  the  Chena  River  Min- 
ing Company,  in  which  Hightower  and  Wool- 
ey  were  interested,  and  to  which  the  respond- 
ents suspected  a  part  of  the  borrowed  money 
had  gone,  were  fully  discussed,  nie  follow- 
ing day  Mr.  Murphy  summoned  Mr.  Wo<d- 
ey,  Mr.  Hi^tower,  and  others  to  his  office, 
and  made  an  investigation  of  the  transactions 
disclosed  the  previous  evening.  Wooley  testl- 
fled  that  at  this  meeting  he  was  asked  a  num- 
ber of  questions  and  given  an  opportunity  to 
teU  all  he  knew  of  the  aftairs  of  the  bank 
and  the  mill  comi>any.  Mr.  Knunm  testified 
that  there  was  no  obstacle  to  Mr.  Hlghtower's 
efforts  to  make  a  complete  statement  to  Mr. 
Murphy,  and  from  the  appellant's  own  testi- 
mony it  appears  that  he  was  allowed  to  make 
a  fall  explanation  of  his  dealings  with  the 
bank.  Mr.  Murphy  thus  stated  his  decision 
arrived  at  from  the  information  obtained  at 
these  meetings: 

"I  had  pretty  well  resolved  on  the  prosecu- 
tion of  Mr.  Hightower  that  nieht  at  Mr.  Boge's 
house,  but  I  wanted  further  uiforiDatioii  to  be 
positive  in  the  case.  I  finally  determined  upon 
It  at  the  next  day  after  his  [Hlghtower's]  ad- 
mlMiona." 

Mr.  Murphy  also  testified  that  he  was  not 
requested  by  any  one  to  make  the  prosecu- 
tion. We  find  no  evidence  contrary  to  our 
eonclualon  that  the  statements  made  by  the 
lespondents  to  Mr.  Muridiy  were  complete 
and  true,  and,  the  independent  investigation 
by  Mr.  Murphy  having  confirmed  bis  Inten- 
tion to  prosecute  the  appellant,  there  would 
seem  to  be  no  ground  for  belief  that  the  re- 
spondents did  not  make  a  complete  disclosure 
Of  the  facts  known  to  them. 

The  existence  of  facts  sufficient  to  show 
probable  cause  being  established  beyond 
doubt,  and  that  being  the  only  question  which 
could  he  submitted  to  the  Jury,  there  was  no 
question  to  go  to  the  Jury,  and  respondents' 


motion  for  Judgment  should  have  been 
granted. 

[I]  Appellant  strongly  complains  of  cer- 
tain Instructions.  It  follows  from  what  we 
have  said  as  to  the  dismissal  of  the  cause 
because  of  the  evidence  of  probable  cause 
that  appellant  cannot  complain  of  unfavora- 
ble instructions,  though  technically  incor- 
rect 

The  Judgment  is  affirmed. 

'  MAIN  and  ELLIS,  33.,  ooncur. 


DENNT-RENTON  CLAT  &  COAL  CO.  t. 
JOHNSON  et  al.  (No.  12853.) 

(Supreme  Court  of  Washington.    Nov.  20, 
1915.) 

1.  Appeal  and  Bbrob  «=»1010  —  Review — 
Questions  of  Fact.      • 

A  decision  of  the  lower  court,  amply  sus- 
tained bv  the  testimony,  will  not  be  disturbed, 
where  uiere  is  no  preponderance  of  the  evi- 
dence against  it 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  3979-3982,  4024;  Dec. 
Dig.  «=»1010.] 

2.  OONTBACTB   4=a245— WBrnSN    CORIBAOIB— 

Mkboeb  or  Okax,  Negotiations. 
An  oral  agreement  to  furnish  brick  at 
$15.25  a  thonsand  was  merged  into  a  written 
contract  entered  into  Bhoruy  after  the  far^ 
niahing  of  the  brick  began  and  which  Axed  the 
rate  at  $17.26  a  thousand. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  H  U29.  U30;  Dec.  Dig  <8=»246.] 

Department  2.  Appeal  from  Superior 
Court,  King  County;  Kenneth  Mcintosh, 
Judge. 

Action  by  the  Denny-Renton  Clay  ft  Coal 
Company  against  J.  W.  Johnson  and  others 
Judgment  for  plaintiff,  and  defendants  ap- 
peal.   Affirmed. 

Kerr  &  IMcCord,  of  Seattle,  for  appellants. 
BalUnger,  Battle,  Hulbert  ft  Shorts,  of  Seat- 
tle, for  respondent. 

BATTSMAN,  J.  This  is  an  action  to  re- 
cover the  price  of  brick  famished  defend- 
ants Johnson  and  Bden.  It  was  tried  be- 
fore the  lower  court  with  waiver  of  Jury, 
and  comes  to  us  upon  findings  of  fact  and 
conclusions  of  law.  Judgment  was  rendered 
In  favor  of  the  plaintiff.  The  appellants 
have  made  numerous  assignments  of  error, 
but  in  their  brief  have  confined  themselves 
to  two  points,  and,  as  we  did  not  have  the 
benefit  of  oral  argument  on  behalf  of  appel- 
lants, no  others  appear  to  be  raised. 

The  respondent,  Denny-Reaton  Clay  & 
Coal  Company,  alleged  in  its  complaint  that, 
on  the  20th  of  May,  1918,  appellant  Johnson 
entered  into  a  contract  with  the  county  com- 
missioners of  King  county  for  the  construc- 
tion of  a  lilghway;  that  upon  this  contract 
the  appellant  JQtna  Company  became  surety ; 
that  on  October  20,  1013,  appellant  Biden  be- 
came a  partner,  in  writing,   with  Johnson 
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for  the  completion  of  this  contract,  with  the 
Indorsed  assent  of  the  ^tna  Company,  and 
with  the  approval  of  the  county  commission- 
ers. It  is  alleged  that,  between  the  1st  of 
July  and  the  Slst  of  December,  1913,  re- 
spondent famished  these  partners  paving 
brick  and  aewer  pipe  of  the  reasonable  and 
agreed  value  of  $36,727.89,  upon  which  noth- 
ing had  been  paid,  except  $11,910.80. 

The  defense  set  up  an  oral  agreement  be- 
tween Johnson  and  the  respondent  for  a  cer- 
tain kind  of  brld:  at  $16.25  per  thousand, 
and  that  of  this  kind  a  partial  delivery  had 
been  made.  But  the  respondent.  It  was  al- 
leged, refused  to  furnish  any  more  brick 
at  that  price,  demanding  that  the  rate  be 
fixed  at  $17.26  per  thousand.  Then  It  Is  nar- 
rated that  appellants,  unable  to  get  brick  any- 
where else,  had  been  coerced  Into  taking  re- 
spondent's brick  at  the  advanced  price  wltb- 
ont  further  consideration.  On  account  of  this 
enforced  increase  they  dalmed  credit  for  an 
overcharge  of  $4,200.  The  answer  finally  al- 
leged that  appellants  have  been  compelled  to 
pay  a  premium  of  $421.26  upon  a  'surety 
bond,  which  premium  it  had  been  respond- 
ent's bargain  to  assume.  CMlier  grievances 
are  set  forth  in  the  answer — ertra  expense 
on  account  of  handling,  loading,  teaming, 
and  stacking  rejected  brick;  an  increased 
quantity  of  cement  necessary  by  reason  of 
replacing  cracked  and  warped  brick;  $110 
on  account  of  lumber  made  necessary  In 
shipping  brick.  Damages  for  delay  and  for 
increased  cost  in  laying  brick  by  reason  of 
intermittent  and  untimely  deliveries  were  al- 
so claimed. 

[1, 2]  All  bnt  the  first  two  grievances  have 
disappeared  in  the  argument  submitted  by 
appellants,  and,  passing  from  the  pleadings 
to  the  evidence,  we  are  confronted  by  the 
findings  of  the  lower  court;  these  having 
been  rendered  against  appellants  on  every 
one  of  the  foregoing  contentions.  Examin- 
ing the  testtm<my  under  the  findings,  the  de- 
cision of  the  lower  court  we  find  is  amply 
sustained;  and  under  frequent  rulings  of 
this  court,  we  cannot  disturb  It,  where  there 
is  no  preponderance  of  the  evidence  against 
It  Tbe  principal  contention  was  against 
the  increase  of  $2  a  thousand  in  the  price  of 
brick.  But  on  this  point  the  testimony  of 
the  appellants  Is  fully  contradicted.  The  re- 
spondent's witnesses  testified  that  there  was 
never  any  agreement  for  brick  at  less  than 
$17.26,  and  any  oral  bargain  must  be  con- 
sidered merged  in  the  written  contract  which 
follows,  and  which  fixed  the  rate  at  $17.26 
per  thousand.  Tills  contract  was  entered 
Into  sbortly  after  tlie  fumlslilng  of  the  brick 
began,  and  we  do  not  find  In  the  evidence 
anything  to  justify  this  court  in  concluding 
that  it  should  be  set  aside  upon  the  ground 
of  coercion. 

As  for  the  appellant  Bd^i,  he  entered  in- 
to his  partnership  with  Johnson  after  Au- 


gust m,  1913,  when  Johnson's  contaract  with 
respondent  was  signed,  and  no  reasons  are 
shown  in  the  record  why  lie  should  stand 
in  a  better  itosltlon  in  respect  to  the  bur- 
dens of  this  c<mtract  than  Jolmson  him-self. 

^e  second  point  tliat  is  pressed  upon  ns 
is  the  price  of  the  surety  bond.  The  lower 
court  found  that  respondent  had  not  agreed 
to  make  this  pajment  The  testimony  con- 
flicts, and,  with  no  preponderance  In  favor 
of  appellants,  tiie  trial  court's  finding  in  that 
respect  cannot  be  di8turl>ed. 

There  being  no  error  in  the  record,  the 
Judgment  is  affirmed. 

MORBIS,  0.  J.,  and  MAIN.  PABKER,  and 
HOIiCOdCB,  JJ.,  concur. 


STATE  ex  rd.  VANCE  v.  FRATEB  et  al. 
(No.  12220.) 

(Supreme  Court  of  Washington.    Nov.  20/ 

1916.) 
On  Rehearing. 

F<Hiner  oi^nlon  (84  Wash.  466.  147  Pac 
25)  afflrmed. 

PER  CURIAM.  Upon  a  rehearing  en  banc 
a  majority  of  the  court  adhere  to  ttie  de- 
partment oplnlcm  reported  in  84  Wash.  468. 
147  Pac  25.  For  the  reasons  there  stated, 
the  an>Ucatlon  for  the  writ  of  mandamos 
is  denied. 


SCHUTZLBR  v.  TIMIIS  PUB.  CO. 

(No.  129060 

(Supreme    Court   of    Washington.      Nov.    20, 

1916.) 

Afpiai.  Ann  Erbob  «ss>78  —  Dbcibions  Ap- 
FEAI.ABIX— Obdkbs  Sustairiro  Dbmxjbbxbs. 
Under  Rem.  &  BaL  Code,  §  1716,  authoria- 
ine  appeals  from  final  judgments  and  from  the 
orders  therein  specified,  an  apneal  will  not  lie 
from  an  order  sastaining  a  demurrer  to  the 
complaint,  where  no  judgment  of  dismisnl  lias 
been  entered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  K  426,  434  464-477.  480. 
481;    Dec.  Dig.  «=»78.] 

Department  1.  Appeal  from  Superior 
Court,  Pierce  Oomttj',  W.  O.  Chapman, 
Judge. 

Action  by  Ous  Schntzler  against  the  Times 
Publishing  Company.  £Yom  an  order  soa- 
taining  a  demurrer,  plaintUF  aK)eala.  Oae 
remanded. 

P.  L.  Pendleton,  of  Tacoma,  for  appellant. 
John  H.  Perry,  of  Seattle,  for  respondent 

(3HADWICK,  J.  Appellant  brought  this 
action  to  recover  damages  for  an  alleged 
llbeL  A  demurrer  was  Interposed  to  tbe 
complaint  and  sustained. 

Appellant  did  not  stand  upon  liis  demurrer 
and  Invite  the  adverse  Judgment  of  the 
court     There  is  no  Judgment  of  t»<aiii»»m| 
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This  court  has  repeatedly  held,  under  Rem- 
ington and  Balllnger's  Code,  {  1716,  and  In 
line  with  a  universally  accepted  rule  of  prac- 
tice, that  an  appeal  will  not  He  from  an 
order  sustaining  a  demurrer.  Potvin  v.  Mc- 
Gorvey,  1  Wash.  889,  25  Pac.  330;  Olsen  v. 
Newton,  8  Wash.  429,  30  Pac.  450;  Mason 
County  V.  Dunbar,  10  Wash.  1^,  38  Paa 
1003;  Padley  v.  Gregg,  26  Wash.  822,  67  Pac. 
72;  Seattle  &  Northern  Hy.  Co.  t.  Bowman, 
46  Wash.  90,  89  Pac.  309,  96  Pae  837. 

This  appeal  Is  premature,  and  the  case  Is 
remanded  for  further  proceedings,  with  costs 
to  respondmt. 

MORRIS,  O.  J.,  and  MOUNT,  BLLIS,  and 
FUIXiBRTON,  JJ.,  concur. 


OWINGS  V.  CITT  OF  OLTMPIA. 

(No.  12820.) 

(Supreme  Court  of  WaBhington.    Nov.  24, 1915.) 

1.  MURICIPAI,    COBFOBATIOHB    «E995&— TAZX6 

— laiOT. 

Under  the  statute*  regulating  the  levying  of 
taxes  by  cities,  in  force  prior  to  the  curative  act 
of  1915  (Acts  1915,  p.  587),  cities  of  the  third 
class  are  limited  to  a  levy  of  10  mills  on  the 
dollar  for  all  purposes. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations.  Cent  Dig.  U  2010-2013;  Dec. 
Dig.  «s>956.] 

2.  Mtjnicifai  Oorpobations  e=s>977  —  Iixx- 
GAL  Tax— iREUEDT  or  Tazpa'RB. 

Where  a  city  attempts  to  collect  an  illegal 
tax,  the  remedy  of 'the  taxpayer  is  not  restrict- 
ed to  protesting  the  tax  and  restraining  the 
levy ;  but  he  may  pay  it  under  protest  and  main- 
tain an  action  for  its  recovery. 

[Ed.  Note. — ^For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {§  2099-2103;  Dec. 
Dig.  «=»977.] 

3.  MUNICIFAI.    COBPOBATIONS    ^=»956— TaSES 

—  Excess  of  Leoai.  Xjuit  —  Odtstanding 

Ikdebtednicss. 

A  tax  lev^  in  excess  of  the  legal  limit  pre- 
scribed for  cities  was  not  validated  because  the 
levy  was  made  to  retire  outstanding  indebted- 
ness; such  indebtedness  being  payable  out-  of 
the  general  fund  for  which  a  levy  was  also  made. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  Si  2010-2013;  Dec. 
Dig.  «=»956.J 

4.  MUMIOIPAI.   COBPOBATIonS    «s»957— TAXES 

—Cities  of  Thibd  Ci-asb— Excessive  Devt— 
Curative  Act — CoNSTiTtJTioRAi,iTY. 

Laws  1915,  p.  587,  i  1,  validating  taxes 
theretofore  levied  by  cities  of  the  third  class  in 
excess  of  the  statutory  limit,  did  not  imf>ose  a 
4ax  on  cities  in  violation  of  the  provision  of 
Const  art.  11,  §  12,  prohibiting  the  imposition 
of  taxes  on  cities  by  the  Legislature,  since 
the  act  simply  validates  taxes  levied  by  such 
«ities. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  U  2015-2022;  Dec. 
Dig.  «=»957.] 

6.  Municipal  Cobpobations  <8=s>958— Taxes— 
BxcEssivE  Levy — Curative  Act— "VAunrrr. 
Where  the  city  of  Olympia  levied  a  munic- 
ipal tax  in  excess  of  the  statutory  limit  on  a 
city  <^  its  class,  it  was  within  the  power  of  the 
Legislature  to  validate  such  levy  by  the  cura- 
tive act  of  1915  (Acts  1915,  p.  587,  {  1),  under 
the  power  conferred  on  the  Legislature  by  Const 


art.  11,  i  12,  to  vest  power  In  cities  to  assess  and 
collect  taxes  for  municipal  purposes. 

[EA.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  2023-2037 ;  Dec 
Dig.  «=»968.] 

Department  2.  Appeal  from.  Superior 
Cburt,  Thurston  County ;  J<dm  B.  Mitchell, 
Judge; 

Action  by  Frank  C.  Owlngs  against  the 
City  of  Olympia.  Judgment  for  plaintiff. 
and  defendant  appeals.     Reversed. 

George  R.  Blgelow,  of  Olympia,  for  ap- 
pellant Frank  a  Owings,  of  Olympia,  for 
reep<mdent 

MOUNT,  J.  This  action  was  brought  by 
the  plaintiff  to  recover  an  excessive  tax 
paid  under  protest  The  plaintiff  had  Judg- 
ment as  prayed  for.  The  defendant  I{as  ap- 
pealed. 

The  facts  are  briefly  as  follows:  The 
plaintiff  is  a  resident  and  taxpayer  In  the 
city  of  Olympia.  In  the  year  1913  the  dty 
made  a  total  tax  levy  of  17.35  mills  on  the 
dollar  upon  the  taxable  property.  Taxes 
were  levied  against  the  property  of  the 
plaintiff  upon  the  basis  of  tiiat  levy.  There- 
after, when  the  taxes  became  due,  the  plain- 
tiff tendered  to  the  collecting  officer  $364.15 
in  payment  of  the  first  half  of  his  taxes, 
which  he  admitted  were  properly  levied 
against  his  property.  The  collecting  officer 
refused  to  receive  this  amount,  and  Insisted 
upon  the  sum  of  9429.90;  the  excess  claim- 
ed by  the  plaintiff  being  $65.81.  This  excess 
payment  was  made  to  the  collecting  officer 
under  protest,  and  thereafter  this  actlw 
was  brought  to  recover  the  same  back  for 
the  reason  that  the  city,  in  levying  the  tax 
of  17.35  mills  on  the  dollar,  bad  exceeded 
Its  authority  under  the  statute.  A  Judg- 
ment was  entered  as  prayed  for,  and  this 
appeal  followed. 

[1]  It  is  conceded  that  the  city  of  Olym- 
pia is  a  city  of  the  third  class.  In  the  case 
of  Whitfield  V.  Davles,  78  Wash.  256,  138 
Pac.  883,  this  court  held  that  cities  of  the 
third  class  were  limited  in  the  levy  oif  taxes 
to  10  mills  on  the  dollar  for  all  purposes. 
It  is  plain,  therefore,  that  the  dty  exceeded 
its  authority  in  making  the  levy  in  excess 
of  10  mills  upon  the  dollar.  In  this  case 
the  excess  amounted  to  7.35  mills. 

[2]  It  is  contended  by  the  appellant  that 
the  plaintiff  did  not  pursue  the  proper 
remedy,  because  he  might  have  protested  the 
tax  and  restrained  the  levy.  But  this  court 
held,  in  Tozer  v.  Skagit  County,  34  Wash. 
147,  75  Pac.  638,  that  a  taxpayer  may  pay 
an  excessiye  levy  under  protest  and  main- 
tain an  action  to  recover  the  same  back. 

[9]  It  is  farther  contended  by  the  ap- 
pellant that,  because  the  excess  levy  was 
made  for  the  purpose  of  retiring  outstand- 
j  ing  Indebtedness  of  the  dty,  it  was  there- 
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fore  valid.  But  we  tblnk  a  plain  and  suf- 
ficient answer  to  tUs  Is  that  the  excessive 
levy  was  not  authorized  by  law,  and,  If 
there  was  outstanding  Indebtedness,  that  It 
would  be  cared  for  by  the  general  fund, 
which  was  provided  for,  and  for  whidi  a 
levy  was  made.  We  have  no  doubt,  there- 
fore, that  the  decision  of  the  trial  court  was 
correct  at  the  time  It  was  made. 

[4]  After  the  case  was  decided,  and  after 
an  appeal  had  been  perfected  and  was  pend- 
ing In  this  court,  the  Legislature  in  1915 
passed  a  curative  act  as  follows: 

"Section  1.  That  the  tax  levies  made  hy  cit- 
ies of  the  third  class  for  the  yearg  1913,  1914, 
and  prior  years  are  hereby  ratified  and  validated 
wherever  the  only  reason  of  the  invalidity  of 
such  tax  levy  or  levies  is  that  the  same  were 
made  in  excess  of  the  limitation  prescribed  by 
statute;  or  were  not  apportioned  according  to 
the  provisions  of  chapter  108,  Laws  of  1918; 
and  up<xi  the  taking  effect  of  this  act,  the  prop- 
er officers  are  hereby  authorized  and  directed  to 
proceed  with  the  extension,  collection  and  en- 
forcement of  the  lien  of  such  taxes,  and  collec- 
tions heretofore  made  are  hereby  ratified:  Pro- 
vided, this  act  shall  not  apply  to  such  cities  as 
did  not  attempt  to  collect  such  levies  or  which 
canceled  the  same."    Laws  1916,  p.  687,  c.  176. 

It  is  argued  by  the  respondent  that  this 
validating  act  Is  in  derogation  of  sectlcxi  12 
of  article  11  of  the  Constitution,  which  pro- 
vides: 

"The  Legislature  shall  have  no  power  to  im- 
pose taxes  upon  counties,  cities,  towns,  or  oth- 
er municipal  corporations,  or  upon  the  inhabi- 
ants  or  property  thereof,  for  county,  dty,  town, 
or  other  municipal  purposes,  but  may  by  general 
laws  vest  in  the  corporate  authorities  thereof 
the  power  to  assess  and  collect  taxes  for  such 
purposes." 

This  constltuttonal  provision  means  what 
it  says,  namely,  that  the  Legislature  shall 
have  no  power  to  Impose  taxes  upon  cities 
for  dty  purposes,  but  may  by  general  laws 
vest  In  the  corporate  authorities  thereof  the 
power  to  assess  and  collect  taxes  for  such 
purposes.  The  act  of  1916  above  quoted  l8 
a  validating  act,  and  nothing  more.  It  does 
not  in  form  purport  to  impose  a  tax  upon 
cities  of  the  third  class.  We  think  it  is 
plain  that  It  does  not  do  so  in  substance,  be- 
cause the  act  does  not  Impose  any  tax  upon 
cities  of  the  third  class  where  such  cities 
themselves  had  Imposed  none.  In  this  case 
the  dty  of  Olympla,  by  its  corporate  au- 
tboritlee,  had  already  Imposed  or  levied  the 
tax.  It  Is  true  the  levy  was  in  excess  of 
authority  in  the  dty  when  It  was  Imposed; 
but  this  validating  act  Is  not  an  act  which 
imi)oses  a  tax,  but  Is  an  act  which  validates 
an  Imposition  which  has  already  been  made 
by  the  dty  Itself. 

The  respondent  relies  upon  several  Cali- 
fornia cases,  as  follows:  Brady  ▼.  King, 
63  Gal.  44;  Taylor  r.  Palmer,  31  OaL  240; 
People  ▼.  Lynch,  61  Cal.  15,  21  Am.  Hep. 
677;  Sdinmacker  t.  Toberman,  66  Oal.  008; 
ranning  v.  Schnmmel,  68  Cal.  428,  9  Pac. 
427;  KeUy  T.  Lunlng,  76  Cal.  309,  18  Pac. 
835. 


[S]  It  is  contended  that  the  provision  of 
our  Constitution  above  quoted  is  the  same 
as  that  of  the  Constitution  of  California,  and 
that  tn  these  special  assessment  cases, 
where  the  Legislature  had  attempted  to 
validate  particular  assessments,  such  val- 
idation waa  hdd  void.  We  think  tbes» 
cases  can  be  distinguished  from  the  case  at 
bar  for  two  reasons:  First,  those  case» 
deal  with  validating  acts  which  are  special 
and  which  attempted  to  validate  particular 
asseesmeoits,  while  the  act  In  this  case  ia 
a  general  act  applying  to  all  cities  of  th» 
third  class;  and,  second,  those  are  cases 
relating  to  siiedal  assessments  for  special 
Improvements,  and  this  court  has  uniformly 
held  that  the  Legislature  of  this  state  may 
authorize  a  reassessment  for  special  Im- 
provements where  the  special  assessment 
was  void  for  irregularity  or  want  of  author- 
ity In  making  the  levy.  The  rule  Is  settled 
by  the  great  current  of  authority  that: 

"Acts  validating  illegal  assessments  and  tax 
levies  are  constitutionu  where  the  Legislature 
had  power  to  anthorlse  the  tax,  and  no  rights 
have  become  vested."    8  Cyc.  916. 

In  1  Dillon,  Uunldpal  Corporations  (5tlk 
Ed.)  I  129,  the  rule  is  stated  as  follows: 

"In  general,  however,  the  Legislature  may.  by 
subsequent  act,  validate  and  confirm  previous 
acts  of  the  corporation  otherwise  invalid.  If 
the  act  could  have  been  lawfully  performed  or 
done  under  precedent  legislative  authority,  the 
Legislature  may  subsequently  ratify  it  and 
give  it  effect.  Merely  because  such  legislatiour 
m  matters  not  relatiiu;  to  crime,  is  retrospective, 
does  not  make  it  void." 

In  Baker  v.  Seattle,  2  Wash.  676,  at  pag» 
687,  27  Pac.  462,  466,  this  court  said: 

"We  are  therefore  constrained  to  view  Una 
case  as  one  within  the  principle,  long  sustained 
by  the  courts,  that  where  a  munidpal  corpora- 
tion has  done  an  act  beyond  its  statutory  pow- 
ers, but  within  the  powers  which  it  was  comjie- 
tent  for  the  Legislature  to  have  conferred  upon 
it,  the  act  may  be  validated  by  a  curative  stat- 
ute." 

See,  also.  Spring  Water  Oo.  ▼.  Monroe,  5S 
Wash.  195,  104  Pac.  202. 

In  SeatUe  v.  KeUeher,  195  U.  S.  351,  25 
Sup.  Ct  44,  49  L.  Ed.  232,  In  construing  a 
reassessment  case  appealed  from  this  court, 
the  United  States  Supreme  Court  said: 

"Whatever  the  Legislature  could  authorize,  if 
it  were  ordering  an  assessment  for  the  first  time. 
It  equally  could  authorize,  notwithstanding  a 
previous  invalid  attempt  to.  assess.  The  pr»rwi. 
ous  attempt  left  the  city  free  'to  take  such  steps 
as  were  within  its  power  to  take,  either  under 
existing  statutes,  or  under  any  authority  that 
might  thereafter  be  conferred  upon  it,  to  make  a 
new  assessment  upon  the  plalntiif's  abutting 
property*  in  any  con8titnti<»al  way." 

And  in  Shepherd  r.  Kansas  City,  81  Kan. 
369,  105  Pac.  631,  the  mle  was  stated  as 
follows: 

"The  Legislature  has  power  to  ratify  and  le- 
galize any  act  of  the  legislative  body  of  a  city 
in  the  state  which  the  Legislature  under  the 
Constitution  could  have  authorised  in  the  first  in- 
stance. ♦  •  *  Hence  we  hold  that  the  cura- 
tive act  ratified  and  legalized  all  of  the  acts  of 
the  dtf,  although  such  acts  were  illegal  or  not 
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authorised  bj  law  at  the  time  they  were  done  or 
enacted." 

In  Frederick  ▼.  Seattle,  13  Wash.  428,  43 
Fac.  364,  la  passing  upon  a  reassessment 
law,  this  oonrt  said: 

"In  these  cases  it  web  decided  that,  if  the  Leg- 
islature has  antecedent  power  to  authorize  a 
tax,  it  can  cure,  by  a  retroactlTe  law,  an  irregu- 
larity or  want  of  authority  in  levying  it,  though 
thereby  a  right  of  action  which  vestal  in  an  in- 
dividual should  be  divested." 

See,  also.  Grim  v.  Welssenberg  Schotd  Dis- 
trict, 57  Pa.  433,  98  Am.  Dec.  237;  WhlUock 
V.  Hawkins,  106  Va.  242,  53  S.  JE3.  401;  Iowa 
Ballroad  Land  Ca  v.  S^ter,  39  Iowa,  112. 

In  the  last-named  case  It  was  held  that,  la 
the  absence  of  any  constitutional  Inhibition, 
the  Legislature  has  the  power  to  pass  retro- 
active laws,  and  that  taxes  levied  without 
aatborlt7  of  law  may  be  rendered  legal  and 
valid  by  sut>seauent  legislative  enactment. 

Under  the  constitutional  provision  above 
quoted,  whUe  the  Legislature  is  prohibited 
from  Unpoelng  taxes  upon  cities,  It  Is  grant- 
ed  the  risht  by  general  laws  to  vest  In  dtles 
the  power  to  assess  and  coUect  taxes  for  dty 
purposes.  There  can  be  no  doubt,  therefore, 
that  the  Legislatare  bad  the  right  to  author- 
ize cities  to  collect  taxes  for  city  purposes, 
and  had  the  right  to  limit  the  amount  of 
such  collection.  At  the  time  the  levy  in  this 
case  was  made  the  city  did  not  have  author- 
ity to  make  a  levy  In  excess  of  tea  mills.  It 
did  have  authority  to  make  that  levy.  It 
actually  made  a  levy  in  excess  of  that 
amoont.  Under  the  rule  above  stated  It  Is 
plain  that  the  Legislature  by  a  curative  act 
could  ratify  the  excessive  levy  by  the  city, 
and  that  this  ratification  would  not  be  the 
Imposition  of  a  tax  by  the  state,  or  by  the 
Legislature.  We  are  of  the  opinion,  there- 
fore, that  the  validating  act  was  a  valid  ex- 
ercise of  legislative  authority,  and  that  it 
validated  the  excessive  tax  Imposed  by  the 
dty. 

This  view  necessitates  a  reversal  of  the 
judgment  appealed  from  and  a  dismissal  of 
the  case.  But  Inasmuch  as  the  lower  court 
was  clearly  right  in  deciding  the  case  as  it 
did  at  the  time,  and  Inasmuch  as  the  Legis- 
lature by  the  act  of  1915  ratified  and  validat- 
ed the  levy  made  by  the  dty  pending  the  ap- 
peal in  this  case,  we  think  that  neither  par- 
ty should  recover  costs  either  In  this  court 
or  in  the  lower  court. 

MOBRIS,  C.  X,  and  MAIN,  HOLOOMB, 
and  PARKER,  JJ.,  concur. 


TILDBN  V.  PKDBB80N.     (No,  1272S.) 

(Supreme    CSonrt    of    Washington.      Nov.    22, 
1916.) 

1.  pabinebshzf   4=3146— llabiutieb   as  to 
Thibd  Pebbons— Ripbssentation  of  Fibk 

BT  PaBTNEB. 

Where  a  partnership  was  formed  for  the 
constmctlon  of  a  district  drainage  ditch  under 
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a  contract  providing  that  one  partner  should 
finance  the  undertaldng,  sell  warrants  issued  in 

gayment  therefor,  and  should  not  be  charged  by 
is  partner  with  any  greater  sum  than  the 
amount  he  received  from  the  sale  of  the  war- 
rants, the  act  of  the  other  partner,  contracting 
to  sell  bonds  issued  in  place  of  the  warrants, 
was  not  within  the  scope  of  the  partnership  as 
to  third  persons,  since  as  to  Uiird  persons  deal- 
ing with  a  partner  without  notice  the  copartners 
are  bound,  if  the  transaction  be  such  as  the 
public  may  reasonably  conclude  is  directly  and 
necessarily  _  embraced  in  the  partnership  busi- 
ness as  being  incident  or  appropriate  to  such 
business  according  to  the  course  and  usage  of 
conducting  it. 

[BM.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  §}  242-251,  253-255 ;  Dec.  Dig.  «=» 
146.]  , 

2.  Pabtnebship  €=>146 — Liabzlities  ab  to 
Thibd  Pebsons  —  Poweb  or  Pabtneb  to 
Bind  Fibm. 

Where  a  nonttading  partnendiip  was  form- 
ed to  construct  a  drainage  ditch,  one  of  the 
partners  only  having  authority  to  realize  on 
realty  issued  in  payment,  a  sale  of  bonds  by 
the  other  partner  received  in  payment  was  not 
binding  as  to  third  persons,  in  the  absence  of  a 
showing  of  express  authority,  or  tliat  it  was 
necessary  to  make  the  sale  to  carry  on  the  part- 
nership business,  or  to  pay  its  debts,  since  the 
power  of  one  partner  to  bind  the  partnership 
does  not  apply  to  nontrading  firm& 

[EJd.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  U  242-251,  253-255 ;  Dec.  Dig.  «=» 
146.] 

3.  Pabtnebship    €=»146— Riohtb    or    Pabt- 

NEBB — CoNTBACT    OF   PABTNEBSHIP. 

Where  a  partnership  was  formed  to  con- 
struct  a  drainage  ditch  under  a  contract  where- 
by one  partner  was  given  the  power  to  realize 
on  securities  received  in  payment  for  the  work, 
the  other  partner,  after  the  work  was  complet- 
ed, had  no  power  to  sell  bonds  in  i>ayment  there- 
for, since  m  such  case  neither  partner  conld 
convey  title  as  against  the  other,  as  shown  by 
the  contract  of  partnership. 

[Ed.  Note.— For  other  cases,  see  Ptirtnership. 
Cent.  Dig.  »  242-251,  253-256;  Dec.  Dig.  «:S 
14aj 

Department  1.  Appeal  from  Superior 
Court,  King  County ;  R.  B.  Albertson,  Judge. 

Action  by  Gteorge  H,  Ttlden  against  Hans 
Pederson  and  another.  Judgment  for  de- 
fendant Pederson,  and  plalntlfl  appeals.  Af- 
firmed. 

Peters  &  Powdl,  of  Seattle,  for  appellant 
George  H.  Walker  and  Fletcher  Lewis,  both 
of  Seattle,  for  respondent 

OHADWICK,  J.  On  the  6th  da7  of  Sep- 
tember, 1912,  respondent,  Hans  Pederson^ 
and  B.  C.  Woods  entered  into  a  contract  for 
the  construction  of  a  drainage  ditch  in  TEiki- 
ma  comity.  In  November,  1912,  Pederson 
'and,  Woods  entered  Into  a  copartnership 
agreement  for  the  purpose  of  carrying  on 
the  work.  In  general  terms  it  was  agreed  in 
the  copartnership  contract  that  Woods  was 
to  have  active  charge  of  the  construction 
work,  and  that  Pederson  was  to  finance  the 
proposition,  and  further: 

"It  is  understood  and  agreed  between  the  par- 
ties that  all  payments  made  under  the  contract 
hereinbefore  mentioned  shall  be  in  war^'auts  as 
provided  for  in  said  contract,  and   the   same  t 
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shaU  be  sold  Iw  the  party  of  the  first  part  [Ped- 
eraon]  to  the  Best  advantajie,  and  the  party  of 
the  nrat  part  shall  not  be  charged  with  any 
greater  sum  than  the  amount  he  receives  from 
the  sale  of  such  warrants." 

By  the  contract  with  the  drainage  district 
it  was  agreed  that  partial  payments  to  the 
contractors  for  woric  done  were  to  be  made 
monthly,  by  warrants  drawn  against  the 
funds  of  the  district  as  provided  by  cliapter 
40  of  the  Session  Laws  of  1901.  While  the 
work  was  In  progress  a  new  drainage  law, 
being  chapter  176  of  the  Session  Laws  of 

1913,  went  into  effect  The  new  act  provided 
tot  the  issuance  to  the  contractors  of  bonds 
instead  of  warrants. 

It  is  not  contended  that  respondent  did  not 
finance  the  undertaking  as  the  work  pro- 
gressed. When  the  construction  work  was 
abont  completed,  Woods,  through  B.  O.  Page, 
a  banker  at  Suunyslde,  Wash.,  entered  into  a 
contract  with  George  H.  Tilden,  appellant, 
for  the  sale  of  $60,000  of  the  bonds  at  96 
cents  on  the  dollar.  There  was  much  delay 
In  the  issuance  of  the  bonda  The  negotia- 
tions referred  to  occurred  in  the  fall  of  1913. 
The  bonds  were  not  issued  until  In  June, 

1914.  In  the  meantime  Pederson,  who  bad 
been  absent  in  Europe,  and  who  bad  taken 
no  part  in  the  negotiations  for  the  sale  of 
the  bonds,  returned  to  this  country,  and, 
denying  Woods'  authority  to  contract  for  the 
sale  of  the  bonds,  sold  the  entire  issue, 
amounting  to  $100,000,  to  another  party. 

Appellant  brought  this  action  for  damages 
against  Woods  and  Pederson.  Trial  was  had 
before  a  Jury,  and  upon  the  close  of  the 
plaintiff's  evidence  the  defendant  moved  the 
court  to  take  tlie  case  from  the  Jury  and  di- 
rect as  a  matter  of  law,  a  Judgmeat  In 
favor  of  the  respondent,  Hans  Pederson,  and 
against  the  appellant  The  motion  was 
granted. 

The  defendant  Woods  made  no  appear- 
ance^ and  the  court  rendered  Judgment 
against  him  for  $4,602.70,  being  the  differ- 
ence between  the  contract  price  of  the  bonds 
and  the  alleged  value  of  the  bonds  at  the 
time  they  should  have  been  delivered.  The 
court  held  that  the  partnerSliip  was  a  non- 
trading  partnership,  and  that  the  case  fell 
within,  and  was  controlled  by,  the  case  of 
Snlvely  v.  Matheson,  12  Wash.  88,  40  Pac. 
^8,  50  Am.  St  Rep.  877.  The  rule  Is  there 
announced: 

"The  general  rule  is  that,  so  far  as  a  gener- 
al partnership,  or,  in  other  words,  a  trading 
or  mercantile  partnership,  is  concerned,  each 
partner  constitutes  the  other  his  agent  for  the 
purpose  of  entering  into  all  contracts  for  him 
within  the  scope  of  the  partnership  business. 
This  power  rests  in  the  usage  of  merchants  and 
grew  out  of  the  necessities  of  commercial  busi- 
ness. Therefore  the  doctrine  of  implied  lia- 
bility received  the  sanction  of  the  law,  and 
has  for  a  long  time  been,  and  now  ia,  enforced 
by  the  courts.  But  thia  intphed  liability  does 
not  extend  to  partners  in  nontrading  part- 
nerships. In  such  cases  the  rule  announced 
above  is  reversed,  and  the  presumption  is  that 
one  partner  has  no  power  to  bind  the  other 
partners.    Hence,   before    recovery   can  be   ob- 


tained upon  a  contract  entered  Into  1^  one 
partner  in  a  nontrading  partneraiiip  aninst  tiie 
other  partners,  it  must  be  affirmatively  aliowii, 
by  the  party  attempting  to  bind  the  noncoi- 
tracting  partners,  either  that  the  authority  to 
bind  was  conferred  by  the  articles  of  incorpora- 
tion, or  that  authority  had  been  specially  con- 
ferred, or  that  it  had  been  the  custom  of  aach 
partnership  to  recognize  this  right  to  such  an 
extent  as  would  give  innocent  dealers  a  ri^t 
to  rely  upon  the  custom." 

The  reasons  for  the  rule  and  the  aatfaorl- 
ties  are  so  fully  gone  into  in  that  case  that 
we  will  not  review  them,  or  dte  and  discuss 
other  authorities  which  might  be  mentioned. 
Nor  do  we  find  the  rule  of  Snlvely  ▼.  Mathe- 
son encroached  by  the  later  case  of  Merrill 
V.  O'Bryan,  48  Wash.  416,  93  Pac.  917. 

The  rule  exempting  a  ntmtrading  partim^ 
ship  from  liability  for  the  act  of  a  partiier  Is 
well  defined.  It  has  its  exceptions.  One  of 
them  is  that  sudi  a  partnership  wQl  not  be 
held  where  it  appears  that  the  llabUlt? 
grows  out  of  a  transaction  or  contract  wlildi 
is  essential  to  the  business  and  is  a  necessa- 
ry incident  to  the  accompllslunent  of  its  pur- 
poses. It  was  so  in  the  Merrill  Case.  The 
object  of  that  partnership  was  "to  carry  on 
trade  and  business  as  general  carriers,  at 
Dawson  aforesaid,  in  partnership  under  the 
name  and  firm  of  the  Dawson  &  White 
Hprse  Navigation  Company."  The  building 
of  warehouses,  barges;  and  the  repair  of 
steamers  was  a  necessary  incident  to  tbe 
business,  and  hence  within  the  scope  of  tlse 
partnership  business. 

But  it  seems  to  us  that  the  Merrill  Case 
was  not  decided  upon  the  theory  that  it  was 
a  nontrading  partnersUp.  It  was  a  general 
partnership.  After  arguing  the  merit  of  his 
case,  appellant  suggested  the  difference  be- 
tween a  trading  concern  and  a  nontrading 
concern,  and  something  is  said  in  the  opinion 
about  nontrading  partnerships;  but  it  is 
rather  in  aid  of  the  argumeit  made  by  the 
court  tlian  a  statement  of  the  determinative 
fact  or  principle.  Notwithstanding  appel- 
lant Insists  that  the  rule  of  liability  govern- 
ing all  partnerships,  whether  trading  or  non- 
trading,  is  always  whether  the  act  was  with- 
in the  apparent  scope  of  the  partnerdilp. 
Orantlng,  without  deciding,  that  tbe  rale 
will  bear  this  broad  statement,  we  are  yet 
constrained  to  hold  that  the  act  relied  on 
was  not  within  the  scope  of  the  partnership. 

[1]  The  rule  for  determining  the  authority 
of  a  partner  and  the  scope. of  a  partnership 
is  succinctly  stated  in  the  Merrill  Case: 

"So  far  as  third  persons  who  deal  with  a  part- 
ner without  notice  are  concerned,  the  copartners 
are  bound  if  the  transaction  be  such  as  the  pub- 
lic may  reasonably  conclnde  is  directly  and  nec- 
essarily embraced  within  the  partnership  busi- 
ness, as  being  incident  or  appropriate  to  soeh 
business  according  to  the  course  and  usage  of 
conducting  it" 

Measured  by  this  rule  it  cannot  be  said 
that  the  act  of  the  defendant  Woods  was 
within  the  scope  of  the  partnership,  llie 
sale  of  bonds  given  in  payment  for  work 
done  under  a  contract  is  iu>t  a  transactioa 
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that  would  ordinarily,  directly,  or  necessa- 
rily induce  the  reasonable  conclusion  tbat  a 
I)artner  oCTerlng  them  was  acting  within  the 
scope  of  the  ];)artnersliip.  It  in  no  way  per- 
tains to  the  subject-matter  of  the  contract. 
It  is  a  matter  in  which  third  parties  can 
bave  no  possible  interest.  A  reliable  test  is 
whether  a  credit  has  been  extended  on  the 
strength  of  the  undertaking — whether  the 
consideration  parted  with  has  entered,  either 
directly  or  theoretically,  into  the  thing  which 
the  partnership  has  set  about  to  do. 

In  the  case  at  bar,  so  far  as  the  record 
goes,  the .  work  for  which  the  partnership 
bad  been  formed  had  been  financed,  and  the 
work  had  been  done.  The  bonds  were  to  be 
reoeiyed  in  payment  by  one  partner,  and  the 
other  partner  had  no  interest  in  them  what- 
ever. His  right  was  no  more  than  the  tight 
of  an  accounting. 

[2]  If  we  treat  the  partnership  as  a  non- 
trading  concern,  it  was  incumbent  upon  ap- 
pellant to  plead  and  prove,  either  an  express 
authority,  or  that  it  was  necessary  to  make 
the  sale  to  pay  debts,  or  to  carry  on  the  busi- 
ness of  the  partnership,  or  that  the  partner^ 
sUJ)  had  so  waived  the  rule  by  its  customs 
tbat  it  ought  to  be  held  by  reference  to  the 
doctrine  of  estoppel.  If  we  treat  the  part- 
nership as  general,  we  still  find  that  the  sale 
of  the  bonds  was  a  thing  not  within  the 
scope  of  the  partnership.  Under  dther  the- 
ory the  judgment  was  proper. 

[S]  There  is  another  ground  upon  which 
the  judgment  may  rest  The  object  of  the 
contract  of  Pederson  and  Wood  being  to  ex- 
cavate a  drainage  ditch,  and  that  object  be- 
ing accomplished,  it  would  seem  that  the 
case  bears  a  perfect  analogy  to  a  partnership 
after  dissolution;  the  assets  being  in  the 
hands  of  one  or  both  of  the  partners.  Lord 
Kenyon  says  in  8  Bsp.  108: 

"The  moment  the  partnerBhip  oeases  the  part- 
neiB  become  distinct  persons,  l^ey  are  tenants 
in  common  of  the  partnership  property  undis- 
posed of  from  tiiat  period." 

The  courts  of  tills  country  have  usually 
put  a  limitation  upon  this  rule;   that  is: 

"So  long  as  the  partnership  debts  remain  un- 
paid, either  partner  can  tell  property  or  trans- 
fer an  asset  in  discharge  of  partnership  liabili- 
ties." Bates,  Law  of  Partnership,  t|  685,  686 ; 
Rice  V.  McMartln,  39  Conn.  57S ;  Buckman  v. 
Decker,  23  N.  J.  Bq.  288 ;  Hogendobler  v.  Ly- 
on, 12  Kan.  276. 

In  England  the  rale  of  the  cases  has  been 
made  the  subject  of  an  act  of  Parliament. 
Partnership  Act  1890,  |  88 ;  Lindley  on  Part- 
nership, p.  268. 

IHxete  being  no  debts  to  pay,  and  the  pur- 
pose of  the  partnership,  as  measured  by  its 
objects,  being  accomplished,  it  would  seem  to 
follow  that  the  rights  of  the  individual  part- 
ners Inter  Be  would  be  limited  by  the  con- 
tract of  partnership.  Neither  partner  could 
convey  title  as  against  the  interest  of  the  oth- 
er partner,  whatever  that  interest  might  be. 
Woods'  interest  was  In  the  proceeds  of  the 


bondfi  only.  He  had  no  authority  to  dispose 
of  the  bonds,  for,  as  against  Pederson,  he 
had  only  such  title  as  the  articles  of  part- 
nership gave  him.  Phillips  v.  Beeder,  18  N. 
J.  Eq.  95. 
Affirmed. 

MOREIS,  O.  X,  and  ELLIS,  FULLERTON, 
and  MOUNT,  JJ.,  concur. 


bijAu  v.  puget  sound  traction, 

LIGHT  &  POWER  00.     (No.  12606.) 

(Sopreme  Court  of  WashingtMi.     Nov.  22, 
1915.) 

1.  CAsaiEBa  «s»820  —  Passengeb  Tkbowv 
While  Boakdinq  Cablb  Gar— Phtbioai. 
Law— Pbovince  oi  Jubt. 

Where  plaintiff  was  injured  by  falling 
while  in  the  act  of  boarding  defendant's  cable 
car,  the  qaeation  whether  her  fall  in  a  certain 
direction  was  a  i^sically  possible  result  of 
the  sudden  jerk  of  the  car  was  for  the  jury, 
since  the  frequency  of  unlooked  for  results  from 
the  interaction  of  forces  predndes  arbitrary  de- 
ductions from  the  general  laws  of  physics  by 
the  court 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  K  1118.  1126,  1149.  1158,  1160, 
1167,  UTO,  1190,  1217,  1288,  1244,  124S,  1816- 
1825;    Dec.  Di«.  «b9820.1 

2.  Damaoks  «=>132  —  PKBSonai.  iRnAT  — 
YEaoioT  Not  EzcKssrvx. 

Where  plaintiff's  injury  received  from  a 
fall  while  boarding  defendant's  cable  car  con- 
sisted of  a  hurt  to  the  knee  which  nnfitted  her 
for  the  pursuit  in  which  she  earned  her  liveli- 
hood, and  which  the  evidence  showed  would  be 
permanent,  a  verdict  of  f4,000  was  not  exces- 
sive. 

fEd.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  ({  872-886,  896;  Dec  Dig.  «=» 
182.] 

3.  Appeal  and  Etaoa  «=>1004  —  Review— 

AM0inH>— PHOVIMOB  of  CotJBT  ARD   JDBT. 

The  court  cannot  interfere  with  the  amount 
of  damages  awarded  by  a  jury  in  a  personal 
injury  case,  unless  the  amount  is  grossly  di»- 
proportionate  to  the  injury  suffered. 

FEd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  3944-3947;  Dec.  IMg. 
<8=»10O4.] 

Department  2.  Appeal  from  Superior 
Court,  King  County;   Bruoe  Blake,  Judge. 

Action  by  Alioe  Blau  against  the  Puget 
Sound  Traction,  Light  &  Power  Company. 
Judgment  for  plaintifC,  and  defendant  ap- 
peals.   Affirmed. 

James  B.  Howe  and  H-  S.  Elliott,  both  of 
Seattle,  for  appellant.  Edwin  H.  Flick,  of 
Seattle  (John  A.  Frater,  of  Seattle^  of  coufr 
sel),  for  respondent. 

FULLERTON,  J.  [1]  The  respondent  was 
Injured  while  attempting  to  board  one  of 
the  appellant's  cable  cars  as  a  passenger. 
She  brought  this  action  to  recover  for  her  inr 
juries.  The  jury  returned  a  verdict  in  her 
favor  for  the  sum  of  f4,000,  for  which  sum 
judgment  was  entered  in  her  favor  In  the 
trial  court.  The  traction  company  appeals, 
and  assigns  as  error:   (1)  That  the  evldenco 
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Is  Insnffldent  to  lastify  the  verdict  and  judg- 
ment;  and  (2)  that  the  verdict  Is  excessive. 

The  appellant  does  not  deny  that  the  evi- 
dence was  sufficient  to  justify  submitting  the 
cause  to  the  jury,  if  the  respondent's  testi- 
mony concerning  the  manner  In  which  the 
accident  happened  Is  to  be  given  credence, 
but  it  argues  that  her  testimony  In  this  re- 
spect is  contrary  to  well-known  physical 
facts  and  laws,  and  Invokes  the  rule  that 
courts  will  not  give  credence  to  evidence 
which  Is  contrary  to  such  facts  and  laws. 

The  car  on  which  the  respondent  waa  in- 
jured was  operated  by  a  cable.  It  vas  con- 
structed particularly  with  regard  to  that 
form  of  motive  power.  On  each  end  of  the 
car  outside  of  the  space  occupied  by  the 
gfripman  were  placed  seats  for  passengers 
running  lengthwise  of  the  car.  These  seats 
were  so  placed  that  when  a  perscm  was  aeatr 
ed  in  them  his  feet  would  rest  on  the  car 
floor.  As  a  step  intermediate  between  the 
ground  and  the  floor  of  the  car  a  running 
board  was  placed,  extending  the  full  length 
of  the  seat.  This  portion  of  the  car  was  open 
save  for  a  roof  over  it,  which  was  supported 
by  stanchions  extending  from  the  floor  to 
the  roof.  Hie  respondent  at  the  time  of  her 
injury  had  stepped  onto  the  running  board, 
takcEu  bold  of  a  stanchion,  and  was  In  the 
act  of  raising  herself  to  the  seat,  when  the 
car  was  started  suddenly  forward  with  a 
violent  jerk.  The  efCect  was,  as  she  states, 
to  cause  her  to  swing  around  towards  the 
seat,  break  loose  her  hold  on  the  stanchion, 
and  throw  her  into  the  seat  The  appellant 
arg^ues  that  the  forces  operating  against  her 
person  engendered  by  the  sudden  forward 
movement  of  the  car,  wb«i  tested  by  the  or- 
dinary rules  of  physics,  would  have  caused 
her  to  fall  In  another  direction  from  that 
which  she  testifies  she  fell,  namely,  back- 
wards into  the  street,  and  hence  the  court 
should  have  sustained- its  challenge  to  the  tes- 
timony. But  we  cannot  think  the  appellant 
has  taken  Into  account  all  of  the  forces  oper- 
ating against  her  at  the  time.  The  argu- 
ment overlooks  the  force  engendered  by  the 
respondent  herself  which  tended  to  counter- 
act the  forces  engendered  by  the  movement 
of  the  car.  She  was  moving  at  the  time  of 
the  accident  in  a  direction  dUferent  from  the 
motion  of  the  car.  She  clung  to  the  stan- 
chi<m  after  the  car  had  started,  and  thus 
engendered  another  and  counteracting  force. 
The  direction  in  which  she  would  be  thrown 
is  dependent  upon  all  of  these  several  forces, 
not  upon  any  particular  one  of  them.  "Two 
or  more  forces  may  act  on  a  body  at  the 
same  time.  *  *  *  In  such  cases  eadi  force 
produces  an  acceleration  Independently  of  the 
action  of  the  other  forces,  and  the  body  trav- 
els in  some  path  with  a  definite  acceleration 
which  Is  the  resultant  of  th^  aoc^erations 


produced  by  the  separate  forces."  DulTs,  A 
Text-book  of  Physics.  Unless,  therefore,  all 
of  the  several  forces  acting  at  the  time  of  the 
accident  are  definitely  known  and  measur- 
ed, the  direction  In  which  the  body  of  a  per- 
son would  fall  when  (^crated  upon  by  them 
cannot  be  certainly  known.  The  rule  gov- 
erning the  action  of  courts  In  such  cases  is 
well  stated  in  Lang  v.  Missouri  Paa  Ry.  Co., 
116  Mo.  App.  48»,  m.  a.  W.  1012,  in  the  fol- 
lovTing  language: 

"So  frequently  do  nnlooked  for  results  attend 
the  meeting  of  interacting  forces  that  courts 
in  such  cases  should  not  indulge  in  arbitrary 
deductiona  from  phj-sical  law  and  fact,  except 
when  they  appear  to  be  so  clear  and  irrefutable 
ihat  no  ro<Mn  ia  left  for  the  entertainment,  by 
reasonable  minds,  of  any  other." 

See,  also,  Austin  v.  Washington  Water 
Power  Co.,  68  Wash.  SOS,  123  Paa  775,  Ann. 
Gas.  1913E,  836;  Benjamin  r.  MetropoUtan 
St  R.  Co.,  245  Mo.  598,  151  S.  W.  91 ;  Pick- 
ens V.  Metropolitan  St  B.  Co,  125  Mo.  App. 
677,  103  S.  W.  124. 

In  the  second  of  the  cases  cited  tliis  lan- 
guage was  used: 

"It  is  argued  that,  if  the  car  was  started  as 
the  plaintiff  aaya  it  was,  it  would  be  a  physical 
iir.posribility  for  the  motion  to  have  thrown 
the  body  of  the  plaintiff  forward  to  fall  on  her 
knee.  The  argumoit  invokes  the  physical  fact 
that,  when  a  person  ia  standing  ^«ct  on  a 
movable  platform  facing  in  the  direction  the 
movement  is  to  be  made,  when  the  movement 
comes  it  will  carry  the  feet  forward  quicker 
than  the  rest  of  the  body  and  cause  the  body 
to  incline  backward.  That  is  so,  but  to  teiw 
the  conclusion  that  the  learned  counsel  draw 
from  that  law  of  physics,  they  do  not  take  into 
account  the  nataral  or  invomntary  resistance 
the  peiaon  whose  equilibrium  is  disturbed  of 
fers  to  Oie  motion,  especially  if  it  is  a  sudden 
movement.  In  resisting  the  force  that  would 
throw  the  body  backvraid  and  in  the  stmg- 
jde  to  recover  an  upright  position,  the  result 
would  depend  upon  the  force  exerted  either 
way  and  on  which  would  be  the  greater.  TTie 
court  In  this  case  could  not,  as  a  matter  ot 
law.  decide  what  the  result  would  be." 

We  conclude,  therefore,  that  it  was  for  the 
jury,  and  not  the  court,  to  say  whether  the 
accident  was  physically  impossible,  and  that 
the  trial  court  pnverly  submitted  the  qoes- 
tion  to  them. 

[2, 3]  Nor  can  we  conclude  that  the  verdict 
is  ezcessiveL  The  respondent  received  an 
Injury  to  the  knee,  whidL  unfits  her  for  the 
pursuit  in  which  she  earns  her  livelihood, 
and  which  the  evidence  shows  bears  indica- 
tions of  remaining  permanent  The  amount 
of  damages  to  be  awarded  in  eacb.  cases  Is  so 
far  a  auestion  for  the  jury  that  courts  should 
not  interfere  therewith,  unless  it  is  grossly 
disproportionate  to  the  injury  suffered.  The 
amount  awarded  in  this  case  we  «annot  con- 
clude is  so. 

The  judgment  is  affirmed. 

MORRIS,  a  J.,  and  MAIN  and  BLUS. 
JJ.,  concur. 
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LOMBAEJDI  T.  BATES  &  ROGERS  OONST, 
CO.  et  aL     (No.  1267&) 

(Sapreme    Court    of    Wasbington.      Nov.    20, 
1915.) 

1.  Neougekob  *=»136— Use  of  Pbopbbtt— 
Question  fob  Jubt— Oontbibutoht  Neou- 

GENCE. 

Where  there  is  substantial  conflict  in  the 
evidence  or  where  from  established  facts  differ- 
ent inferences  might  reasonably  be  drawn,  the 
question  of  contributory  negligence  is  for  the 
jury;  but  where  there  is  no  substantial  con- 
flict or  where  but  one  inference  can  reasonably 
b«  drawn  from  the  undisputed  facts  the  ques- 
tion is  for  the  court. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent.  Dig.  §§  277-353 ;   Dec.  Dig.  <g=»136.] 

2.  MuNlCrPAI,  COBFOBATIONS  "8=806— EXCA- 
VATION IN  StbEET— CONTBIBUTOBT  NeOLI- 
GENCE. 

Plaintiff,  who  at  about  11  p.  m.  on  a  dark 
and  rainy  night  approached  from  the  eastward 
a  street  intersection  near  a  point  where  a  build- 
ing which  was  being  moved  projected  out  into 
the  street,  at  least  across  the  entire  width  of 
a  20-foot  sidewalk,  at  a  point  where  there  was 
an  arc  light  200  feet  away  and  a  donkey  engine 
20  or  25  feet  from  the  building,  with  cables  from 
the  building  to  it,  and  where  there  were  planks 
and  timbers  about  the' building  and  the  engine, 
and  a  row  of  red  lights  at  the  eastward  at 
points  about  50  feet  apart,  the  building  itself 
standing  in  the  street  on  cribbing  4  or  5  feet 
high,  and  fell  into  an  excavation  in  the  side- 
walk eastward  of  the  building  and  was  injured, 
was  guilty  of  contributory  negligence  defeat- 
ing his  recovery  of  the  contractor  for  the  exca- 
vation, or  the  owner  of  the  building,  etc 

[EA.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §{  1678,  1682;  Dec. 
Dig.  «&=>806.] 

3.  MUNIOIPAI.  COBFOBATIONB  «=>796— EXCA- 
VATION IN  Stbeet— Babbikb— Dangeb  Sio- 

NAI. 

The  object  of  a  barrier  is  to  give  warning 
of  danger,  but  where  the  condition  of  the  street, 
such  as  a  building  being  moved  and  standing 
in  the  street  upon  cribbing  4  or  5  feet  high,  is 
Itself  a  danger  signal  the  necessity  of  a  barrier 
is  removed. 

[Ed.  Note.— For  other  cases,  see  Municipal 
^rporations.  Cent.  Dig.  §  1665 ;  Dec  Dig.  i8=» 

Department  2.  Appeal  from  Superior 
Court,  Spokane  County;  B.  H.  Sullivan, 
Jndge. 

Actl<m  by  Mike  Lombardl  against  the 
Bates  &  Rogers  Construction  Company  and 
others.  Judgment  for  plaintiff,  and  certain 
defendants  appeal.  Reversed  and  remanded, 
with  directions'  to  dismiss  the  action. 

Post,  Avery  &  HIgglns,  Cannon  &  Ferris, 
and  Danson,  Williams  &  Danson,  all  of 
Spokane  (George  D.  Lantz,  of  Spokane,  of 
counsel),  for  appellants.  Robertson  &  Miller, 
of  Spokane,  for  respondent. 

MAIN,  J.  The  purpose  of  this  action  was 
to  recover  damages  for  personal  injuries. 
The  defendants  named  in  the  amended  com- 
plaint were  Bates  &  Rogers  Construction 
Company,  a  corporation,  the  members  of  a 
copartnership  doing  business  under  the  name 


and  style  of  Onthrie,  McDdugoIl  &  Co.,  B.  Li. 
Gordon  and  wife,  and  the  C3ilcago,  Milwau- 
kee &  St.  Paul  Railway  Company,  a  corpora- 
tion. After  the  Issues  were  Joined  the  cause 
came  on  for  trial,  and  resulted  In  a  ver- 
dict In  the  sum  of  $16,000  In  favor  of  the 
plalntlfC  and  against  all  of  the  defendants, 
with  the  exception  of  the  raUway  company, 
as  to  which  company  the  cause  had  been 
dismissed.  Motions  for  judgment  notwith- 
standing the  verdict  and  for  a  new  trial  be- 
ing made  and  overruled,  a  Judgment  was 
entered  upon  the  verdict  against  all  of  the 
other  defendants.  From  this  judgment  the 
Bates  &  Rogers  Construction  Company,  Guth- 
rie, McDougall  &  Company,  and  B.  L.  Gor- 
don and  wife,  appeal. 

The  facts  are  substantially  as  follows: 
Some  time  prior  to  the  14th  day  of  Novem- 
ber, 1912,  the  Chicago,  Milwaukee  &  Puget 
Sound  Railway  Company  acquired  ground 
for  its  terminals  and  depot  in  the  dty  of 
Spokane  on  the  north  side  of  Trent  avenue, 
formerly  Front  avenue.  The  strip  of  ground 
thus  acquired  was  300  or  more  feet  wide  and 
extended  for  a  number  of  blocks  through  the 
central  portion  of  the  city  and  bordering  on 
the  north  line  of  Trent  avenue.  After  this 
ground  or  grounds  bad  been  acquired,  the 
railway  company  contracted  with  the  Bates 
&  Rogers  Construction  Company  for  the  ex- 
cavation of  the  same.  This  excavation  at 
some  places  along  Trent  avenue  extended  to 
a  depth  of  10  or  more  feet  below  the  sur- 
face of  that  avenue,  and  covered  the  entire 
width  of  the  tract  acquired. 

Before  the  excavation  began  It  was  neces- 
sary to  demolish  and  remove  the  buildings 
which  stood  upon  the  north  side  of  Trent 
avenue  and  upon  the  ground  acquired  by 
the  railway  company.  Bernard  street  and 
Center  street  are  streets  which  cross  Trent 
avenue  one  block  apart  and  at  right  angles  to 
that  avenue.  The  sidewalk  on  the  north  side, 
of  Trent  avenue  was  approximately  20  feet 
wide.  Through  the  central  portion  of  this 
street  there  were  double  street  car  tracks. 
The  distance  from  the  sidewalk  or  curb  to 
the  north  rail  of  the  north  track  was  approx- 
imately 20  feet.  At  the  northeast  corner  of 
Bernard  street  and  Trent  avenue  there  stood 
a  three-story  brick  building  used  for  hotel 
purposes,  known  as  the  Nichols  Building. 
This  building  was  not  demolished  and  re- 
moved, as'  were  the  other  buildings  mention- 
ed, but  was  retained  by  the  railway  company 
for  a  time  for  office  room  for  Its  engineers. 
The  building  was  sold  by  the  railway  com- 
pany to  B.  L.  Gordon,  one  of  the  defendants, 
with  the  agreement  that  he  was  to  remove 
the  same  when  given  notice  by  the  railway 
company.  After  the  excavating  between  Cen- 
ter street  and  Bernard  street  had  been  com- 
pleted, with  the  exception  of  a  small  portion 
Immediately  surrounding  the  Nichols  Build- 
ing, the  railway  company  notified  Gordon 
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to  move  the  btiUdlng.  Gordon  contracted 
with  one  A.  D.  Moodie,  a  house  mover,  to 
move  the  building  from  its  location  at  the 
northeast  comer  of  Trent  avenue  and  Ber- 
nard street  to  a  lot  on  the  opposite  side  of 
the  street  and  about  200  feet  east  of  the  east 
marginal  line  of  Bernard  street  In  its  new 
location  on  the  opposite  side  of  the  street 
the  building  would  face  north,  instead  of 
south,  as  it  did  in  its  original  location.  In 
moving  the  building,  therefore,  it  was  nec- 
essary to  swing  it  around  so  that  the  rear 
end  would  cross  Trent  avenue  first. 

Moodie,  first  having  secured  a  permit  from 
the  city,  entered  upon  the  work  of  removing 
the  building,  and  on  the  night  of  November 
14,  1912,  it  was  approximately  200  feet  east 
of  its  original  location,  with  the  back  end 
extending  into  the  street  at  least  to  a  point 
beyond  the  curb  line.  The  front  end  of  the 
building  extended  out  over  the  excavation. 
The  building  was  supported  by  heavy  timbers 
under  which  there  was  cribbing.  The  end  of 
the  building  upon  the  street  was  4  or  5  feet 
above  the  street  level.  About  20  or  25  feet 
east  of  the  southeast  comer  of  the  building 
as  it  stood  in  the  street  on  the  night  of  No- 
vember 14tb  there  was  a  donkey  engine. 
Between  the  donkey  engine  and  the  building 
there  were  a  number  of  strands-  of  cable. 
About  the  building  and  between  the  engine 
and  the  building  there  were  timbers  and 
planks'  thrown  about,  such  as  ordinarily  oc- 
curs when  such  a  work  is  being  prosecuted. 
Along  the  north  side  of  the  sidewalk  on  the 
north  side  of  Trent  avenue,  between  Center 
and  Bernard  streets,  there  was  a  portable 
fence  made  up  In  sections  of  about  16  feet 
each.  This  fence  was  for  the  purpose  of 
preventing  pedestrians  from  falling  into  the 
excavation  on  the  north  side  of  the  avenue. 
As  the  building  was  being  swung  around  and 
moved  to  the  east,  it  was  necessary  that  the 
portable  fence  be  removed  In  front  of  the 
progress  of  the  building. 

When  the  workmen  on  the  evening  of  No- 
vember 14th  ceased  work  for  that  day,  there 
was  a  space  for  a  distance  of  about  20  feet 
on  the  east  side  of  the  building  where  the 
portable  fence  had  not  been  restored.  On 
the  evening  of  the  14tti,  as  had  been  the  usu- 
al custom,  red  lights  were  hung  upon  the 
portable  fence  from  Center  street  to  Bernard 
street,  and  possibly  for  a  greater  distance. 
These  red  lights  were  approximately  50  feet 
apart.  On  the  east  side  of  the  building  be- 
ing moved  there  was  a  red  light  about  every 
50  feet  distant.  A  red  light  had  been  placed 
on  the  southwest  corner  of  the  building  as 
it  stood  in  the  street;  one  on  the  southestst 
corner;  and  one  on  the  donkey  engine.  To 
the  west  of  the  building  there  were  red 
lights  upon  the  portable  fence  approximately 
every  50  feet.  At  the  Intersection  of  Bern- 
ard street  and  Trent  avenue  there  was  an 
arc  light 

Some  time  near  the  hour  of  11  o'clock  on 


the  evening  of  the  14th,  It  being  a  dark  and 
rainy  night,  the  plaintiff  fell  Into  the  ex- 
cavation on  the  north  side  of  Trent  avenue 
at  a  point  about  6  feet  east  of  the  east  side 
of  the  building  as  it  stood  at  that  time,  and 
was  severely  and  permanently  injured.  He 
claims  that  at  this  point  when  the  excava- 
tion was  being  done  it  had  encroached  upon 
the  sidewalk  for  a  foot  or  two^  and  tliat  it 
was  there  that  he  fell. 

The  respondent  for  some  time  prior  to  the 
accident  had  been  employed  upon  a  dairy 
farm  at  Bosalla,  Wash.  On  November  14, 
1912,  he  came  to  the  dty  of  Spokane,  arriv- 
ing there  about  8  o'clock  p.  m.  After  reach- 
ing the  city  he  first  went  to  a  moving  picture 
show.  Then  in  the  evening,  about  the  time 
that  darkness  was  coming  on,  went  to  visit 
a  friend,  one  Antonio  Scarpelll,  who  was  con- 
ducting a  saloon  at  the  southeast  comer  of 
Trent  avenue  and  Washington  street  Wash- 
ington street  was  one  block  west  of  Bernard 
street  While  in  the  saloon  at  this  time  the 
plaintiff  says  that  he  had  a  glass  of  beer 
with  the  proprietor.  After  this  he  left  the 
saloon  and  returned  later  in  the  evening, 
had  another  drink  with  Scarpelll,  purchased 
a  bottle  of  whisky,  gave  his  money  to  Scar- 
pelll for  safe-keeping,  and  left  the  saloon. 
He  claims'  that  he  was  starting  for  the  Nich- 
ols House  for  the  purpose  of  securing  a  room 
and  staying  all  night;  he  having  stayed  at 
this  hotel  about  two  years  previous.  The 
respondent  claims  to  have  known  nothing  of 
the  work  that  had  been  going  on  at  the 
north  side  of  Trent  avenue.  In  leaving  the 
saloon  the  second  time  be  came  out  at  the 
entrance  on  Washington  street  turned  to 
the  right,  and  came  to  Trent  avenue.  On 
reaching  Trent  avenue  he  turned  to  the  right 
and  walked  down  the  sidewalk  on  the  south 
side  of  that  street.  When  he  reached  the  in- 
tersection of  Trent  avenue  and  Bernard  street, 
the  arc  light  was  burning  at  that  point.  He 
knew  that  he  was  at  the  intersection  of  these 
two  streets,  and  that  the  Nichols  House  bad 
formerly  been  located  at  the  northeast  cor- 
ner of  the  intersection  thereof.  When  he 
reached  this  point  he  knew  that  the  hotel 
was  not  then  In  its  former  location.  Rela- 
tive to  this  he  testified: 

"Q.  When  you  got  there  you  found  that  the 
hotel  was  not  there?  A.  Well;  I  didn't  see  any 
hotel.  Q.  Tou  knew  the  hotel  had  gone;  they 
had  moved  the  hotel  away,  hadn't  they?  A. 
Xes." 

EYom  this  point  he  moved  east  on  the 
south  side  of  Trent  avenue  for  a  distance  of 
about  200  feet  crossed  the  street  and  went 
to  the  north  edge  of  the  sidewalk  and  stepped 
into  the  excavation  at  the  point  mentioned. 
He  claims  he  did  not  see  the  building  which 
was  extending  into  the  street,  the  engine 
which  was  near  by,  the  dfibris-  which  was 
about  the  building,  or  any  of  the  red  lights. 
He  testified  that  he  knew  that  a  red  light 
was  a  danger  signal. 

In  the  briefs  wbidi  have  been  filed  la  this 
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case  two  principal  questions  are  presented. 
It  is  first  claimed  by  the  a];^)ellant8  that  the 
mover  of  the  buUding  was  an  independent 
contractor,  and  that  therefore  none  of  the 
defendants  were  liable,  because,  if  the  porta- 
ble fence  Iiad  not  been  remoyed,  the  accident 
would  not  have  happened ;  and,  second,  that 
the  accident  was  caused  by  the  respondent's 
contributory  negligence. 

Moodle,  who  was  moving  the  bouse  under 
contract,  was  not  made  a  party  to  the  action. 
The  Bates  &  Rogers  Construction  Company 
did  not  own  the  building.  Neither  the  Bates 
&  Rogers  Construction  Company  nor  Guthrie, 
McDougall  &  Co.  had  anything  to  do  with 
the  moving  of  the  building,  or  the  letting  of 
the  contract  therefor.  Gordon,  the  owner  of 
the  buUdlug,  simply  contracted  for  its  re- 
moval across  the  street,  and  was  to  pay  a 
lump  sum  for  the  performance  of  the  con- 
tract. He  retained  no  supervision  over  the 
manner  or  method  of  removal.  The  respond- 
ent claims  that  each  of  the  defendants  are 
liable  notwithstanding  the  independent  na- 
ture of  the  contract  for.  the  removal  of  the 
building.  This  question  will  not  be  pursued 
or  decided,  because  the  second  question,  in 
our  view,  that  of  contributory  negligence,  is 
decisive  of  the  action. 

It  is  argued  that  the  immediate  and  pri- 
mary cause  of  the  respondent's  injury  was 
that  of  intoxication.  Upon  the  question 
whether  the  respondent  was  intoxicated  at 
the  time  he  fell  and  received  the  Injury  the 
evidence  Is  conflicting.  The  question  was 
submitted  to  the  Jury,  and  we  must  therefore 
assume  that  the  accident  was  not  proximate- 
ly caused  by  intoxlcaticm,  notwithstanding 
the  fact  that,  in  our  opinion,  the  evidence 
plainly  shows  that  it  was. 

[1]  It  is  a  familiar  rule  of  law  that,  where 
there  is  substantial  conflict  In  the  evidence, 
or  where  from  the  established  facts  different 
inferences  might  reasonably  be  drawn,  the 
question  of  contributory  negUgence  Is  one  for 
the  Jury;  but  where  there  is  no  substantial 
conflict  to  the  evidence,  or  where  but  one  la- 
ference  can  reasonably  be  drawn  from  the  un- 
disputed facts,  the  question  becomes  a  legal 
one  for  the  court 

[2, 3]  In  this  case  the  undisputed  facts  are 
that  the  building  on  the  night  In  question 
projected  out  into  the  street  at  least  across 
the  entire  width  of  the  20-foot  sidewalk; 
that  there  was  an  arc  light  at  the  intersec- 
tion of  Trent  avenue  and  Bernard  street,  a 
distance  of  approximately  200  feet  away; 
that  the  donkey  engine  stood  in  the  street  20 
or  26  feet  east  of  the  building;  that  tht 
cables  extended  from  the  building  to  the  en- 
gine; that  about  the  building  and  between 
the  engine  and  the  building  there  were  planks 
and  timbers;  that  there  were  four  or  five 
red  Ughts  on  the  portable  fence  east  of  the 
building  between  Center  street  and  the  east 
-side  of  the  building,  the  first  light  from  the 
building  being  about  50  feet  distant;  that 
there  were  red  Ughts  on  the  portable  fence 


60  feet  apart  on  the  west  side  of  the  build- 
ing extending  at  least  as  far  as  Bernard 
street;  that  there  was  a  red  Ught  on  the 
southwest  comer  of  the  building  as  it  pro- 
jected into  the  street;  that  the  respondent 
knew  that  a  red  Ught  was  a  danger  signal. 
As  already  stated,  the  respondent  testified 
that  be  saw  no  red  lights,  no  building,  and 
did  not  encounter  any  of  the  debris.  When 
he  got  to  the  point  where  he  fell,  he  says  it 
was  all  dark  beyond  and  over  the  excavation 
north  of  Trent  avenue,  and  that  in  turning 
around  he  stepped  into  a  hole  in  the  edge 
of  the  sidewalk,  and  fell. 

No  person  In  the  exercise  of  reasonable 
care  would  have  crossed  the  street  at  the 
point  where  the  respondent  did.  According 
to  his  own  statement,  there  was  nothing  on 
that  side  of  the  street  but  darkness.  He 
cannot  be  heard  to  say  that  he  did  not  see 
the  danger  signals,  which  would  have  been 
perfectly  apparent  to  one  using  Ids  faculties 
and  exercising  ordinary  care.  It  is  true  a 
panel  of  the  portable  fence  which  served  as 
a  barrier  on  the  east  side  of  the  building  had 
been  removed.  The  object  of  a  barrier  Is  to 
give  warning  of  danger,  but,  where  the  con- 
dition of  the  street  is  itself  a  danger  signal, 
the  necessity  of  a  barrier  Is  removed.  Hun- 
ter V.  Montesano,  60  Wash.  489,  111  Pac.  571, 
Ann.  Cas.  1912B,  955. 

The  building  itself,  as  it  stood  in  the  street, 
erected  upon  cribbing  4  or  6  feet  high,  was 
a  danger  slgnaL  In  the  case  of  Lindquist 
V.  SeatUe,  67  Wash.  230,  121  Pac.  449,  dted 
by  the  respondent: 

"The  city  maintained  no  sign,  barrier,  op  oth- 
er warning  to  indicate  that  the  sidewalk  was 
not  safe,  but  tacitly  invited  the  public  to  use  it, 
and  it  was  in  constant  use." 

In  the  case  of  Ashley  v.  Aberdeen,  46  Wash. 

385,  90  Pac.  210: 

"There  was  no  light  or  notice  of  any  kind 
where  the  sidewalk  was  torn  up,  excepting  a 
little  lumber  which  was  piled  up  around  the 
hole  in  the  sidewalk,  the  only  practical  effect 
of  which  would  be  to  cause  a  person  to  stumble 
and  be  precipitated  into  the  hole." 

The  distinction  between  those  cases  and 
the  present  Is  that  there  there  was  no  notice, 
while  in  this  case  there  was  ample  notice.  A 
person,  although  entitled  to  use  a  public  high- 
way, and  entitled  to  do  so  notwithstanding 
the  fact  of  its  defective  character,  cannot  do 
so  in  the  face  of  certain  danger.  If  the  judg- 
ment of  an  ordinarily  prudent  person  would 
teach  him  that  danger  was  certain  and  un- 
avoidable, he  cannot  insist  upon  rushing  into 
It  merely  because  the  law  gives  him  the  right 
to  use  the  public  highway.  Archibald  v.  Lin- 
coln County,  50  Wash.  55,  96  Pac.  831.  When 
the  respondent  attempted  to  cross  the  street, 
the  conditions  which  confronted  him  were 
such  as  would  teach  an  ordinarily  prudent 
and  reasonable  person  that  danger  was  Im- 
minent He  cannot  be  heard  to  say:  "I  did 
not  see,  and  therefore  am  not  at  fault" 

The  judgment  will  be  leversed,  and  thelp 
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cause  remanded,  with  dliectlons  to  the  su- 
perior court  to  dismiss  the  action. 

MORRIS,  C.  J.,  and  ELLIS  and  PAB££B, 
JJ.,  concur. 


FOBES  SUPPLY  CO.  v.  KENDRICJK. 
(No.  12726.) 

(Supreme  Court  of  Washington.    Nov.  24,  1915.) 

1.  Tbiai  <s=»174— Takino  Case  fbom  Jubt— 
Form  of  Motion. 

A  motion  by  plaintiff  "for  judgment  not- 
withstanding the  failure  of  the  jury  to  agree 
*  •  •  upon  the  ground  that  under  all  the  evi- 
dence defendant  is  liable  *  *  *  as  a  matter 
of  law"  is  in  effect  merely  a  challenge  to  the  suf- 
fidency  of  the  evidence  to  support  a  verdict  for 
defendant,  like  a  motion  to  direct  a  verdict,  and 
is  not  bad  because  denominated  a  motion  for 
"judgment  non  obstante"  which  the  court  cannot 
grant,  the  action  invoked  by  the  motion  and  not 
what  the  moving  party  calls  it  being  the  ma- 
terial question. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {  398 ;  Dec.  Dig.  <S=>174.] 

2.  Tbial  ®=s>139  —  DiBEcnoiT  OF  Vebdict  — 
When  Gbanted. 

A  verdict  can  be  directed  only  when,  as  a 
matter  of  law,  there  is  neither  evidence  nor  rea- 
sonable inference  sufficient  to  sustain  any  other 
verdict  or  judgment,  and  such  a  motion  invokes 
no  judicial  discretion. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dfe.  §{  332,  333,  338-341,  365;   Dec.  Dig.  <g=» 

Jlv<7«J 

Department  1.  Appeal  from  Superior 
<3onrt.  King  County;  Kenneth  Mackintosh, 
Judge. 

Action  by  the  Fobes  Snpply  Company 
against  Robert  O.  Eendrlck.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed and  remanded. 

Miller  &  Lysons,  of  Seattle,  for  appellant. 
Peters  &  Powell,  of  Seattle,  for  respondent 


MORRIS,  O.  J.  Action  to  recover  the 
value  of  merchandise  alleged  to  hare  been 
converted  by  appellant  to  his  own  use,  and 
an  appeal  from  a  judgment  In  favor  of 
respondent  There  was  no  issue  as  to  the 
taking  of  the  goods,  the  only  question  being 
whether  the  taking  was  a  conversion  or,  as 
claimed  by  appellant,  the  merchandise  had 
been  purchased  and  paid  for  In  the  regular 
course  of  business.  The  questions  were  sub- 
mitted to  a  Jury  under  appropriate  instruc- 
tions. Prior  to  the  submission  to  the  jury, 
respondent  had  moved  the  trial  court  to 
withdraw  the  case  from  the  Jury  and  enter 
judgment  for  respondent  This  was  denied. 
Respondent  then  moved  for  an  Instruction 
directing  a  verdict  in  Its  favor.  This  was 
also  denied.  After  deliberating  upon  the 
case  some  time,  the  Jury  reported  they  were 
unable  to  agree  upon  a  verdict,  and  the 
court  discharged  them.  Respondent  then 
filed  this  motion: 


"Plaintiff  moves  for  Judgment  notwithstanding 
the  failure  of  the  jury  to  agree  upon  «  verdict. 
This  motion  is  based  upon  the  ground  tliat  un- 
der all  the  evidence  the  defendant  is  liable  to 
plaintiff  for  the  amount  demanded  in  the  oom- 
plnint  as  a  matter  of  law.*' 

The  motion  was  granted,  and  a  Judgment 
entered  for  respondent 

[1]  Appellant  first  attacks  the  power  of 
the  trial  court  to  grant  the  motion  upon  the 
ground  that  it  was  denominated  "motion 
for  judgment  non  obstante,"  maintainlne 
that  the  court  was  powerless  to  grant  a  mo- 
tion of  this  character  under  a  number  ot 
our  late  cases.  It  is  immaterial  what  re- 
spondent chom  to  call  its  motion.  The  pow- 
er of  the  court  to  grant  or  deny  it  Is  to  be 
determined  by  what  action  of  ttae  court  It 
invoked,  and  this  was  to  hold,  as  a  matter 
of  law,  that  there  was  no  eridoioe  upon 
which  a  verdict  in  appellant's  favor  might 
rest  This  motion  Invoked  the  same  mllng 
as  the  challenge  to  the  sufficiency  of  the 
evidence,  and  the  motion  for  a  directed  ver- 
dict If  the  trial  court  would  have  been 
justified  in  granting  either  of  those  mo- 
tions the  same  justification  would  sustain 
the  right  to  grant  the  motion  In  question. 

[2]  In  a  jury  case  the  power  of  ttae  trial 
court  to  sustain  a  challenge  to  the  suf- 
ficiency of  the  evidence  or  direct  a  verdict 
Is  to  be  exercised  only  when  the  court  can 
say,  as  a  matter  of  law,  that  there  Is  neith- 
er evidence  nor  reasonable  Inference  from 
evidence  sufficient  to  sustain  any  other  ver- 
dict or  judgment  Such  a  motion  Invokes 
no  element  of  discretion,  but  calls  for  the 
exercise  of  a  pure  judicial  function.  Brown 
V.  Walla  Walla,  76  Wash.  670,  136  Pac. 
1166;  Forsyth  v.  Dow,  81  Wash.  137,  142 
Pac.  490;  Patch  ▼.  Northern  Pacific  By. 
a>.,  82  Wash.  581,  144  Pac.  919. 

As  applied  to  ttae  Issues  in  this  case  snch 
rule  calls  for  a  holding  that  there  was  no 
evidence  or  Inference  from  evidence  which 
would  justify  the  jury  in  finding  a  purcfaaae 
and  payment  of  the  merchandise.  We  can- 
not say,  after  an  examination  of  the  record 
and  exhibits,  that  there  is  no  such  evldaice. 
What  we  might  believe  after  reading  the 
record  and  examining  ttae  exhibits,  or  what 
the  trial  court  might  believe  as  to  the  fact 
of  purchase  and  payment,  is  immaterial  on 
this  phase  of  procedure.  It  was,  primarily 
at  least,  what  the  jury  might  brieve  if 
there  was  anything  In  the  record  upon 
which  to  base  such  a  belitf,  reserving  to  the 
trial  court  the  exercise  of  the  statutory  pow- 
er to  grant  a  new  trial  In  case  of  insof- 
fldency  of  the  evidence  to  Justify  ttae  ver- 
dict 

The  judgment  is  reversed,  and  the  case 
remanded  for  new  trial, 

MOUNT,  FULLBaiTON  and  CHAD- 
WICK,   JJ.,   concur. 
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WASHINGTON  TRUST  00.  v.  KETBS. 

(No.  12552.) 

(Sapreme  Couit  of  Washington.    Nor.  24, 1915.) 

1.  Biixa  AND  Notes  ®=>332— Holdubs  in  Dxm 
CouBSE — NoncB  or  Detects. 

One  who  takes  a  promissory  note  with' 
knowledge  that  the  consideration  therefor  has 
failed,  is  not  a  holder  in  due  coarse,  and  the  de- 
fense of  failure  of  oonsidetation  is  good  as 
against  him. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes.  Gent.  Dig.  |f  805,  815,  816;    Dec.  Dig. 

^T7>3o2.] 

2.  Jury  «s334  —  Infbinobmbnt  of  Right  — 
JuDouENT  Nor  Obstants  Yebkdicto. 

Where  there  was  a  conflict  in  the  evidence 
as  to  whether  plaintiff  held  the  note  sued  on  in 
due  course,  the  rendition  of  a  judgment  non  ob- 
stante veredicto  was  a  substitution  of  the  court's 
judgment  on  the  weight  of  the  evidence  for  that 
of  the  jury,  and  was  error. 

[Ed.  Note. — ^For  other  cases,  see  Jury,  Cent 
Dig.  S§  233-235;   Dec  Dig.  e=>&i.1 

8.  JODGMKNT  «=>109  —  New  Trial  «=371  — 
Judgment  Non  Obstante  Vebedioto. 

Where  there  is  a  conflict  in  the  evidence 
and  plaintiff  moves  for  judgment  non  obstante 
veredicto  or  for  new  trial,  the  court  cannot  grant 
the  first,  hut  may  grant  a  new  trial,  if  he  be- 
lieves the  evidenM  insufficient  to  sustain  the  ver- 
dict. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  §1367-375 ;  Dec.  Dig.  e=>199 ;  New 
Trial,  Cent  Dig.  §§  144,  145 ;  Dec.  Dig.  <8=>71.] 

Department  2.  Appeal  from  Superior 
Court,  Spokane  County. 

Action  by  the  Washington  Trust  Company 
against  Thomas  Keyes.  From  a  Judgment 
for  plaintiff  non  obstante  veredicto,  defend- 
ant appeals.    Beversed,  with  directions. 

Voortaees  ft  Camfleld,  of  Spokane,  for  ap- 
pellant J.  M.  McCroskey,  of  Colfax,  for 
responden'- 

PER  CURIAM.  This  Is  an  action  to  recov- 
et  upon  a  promissory  note  given  by  the  ap- 
pellant Keyes  to  the  L.  D.  McCarthy  Auto 
Company,  and  by  It  Indorsed  to  the  respond- 
ent. The  case  was  tried  to  a  Jury,  which 
rendered  a  verdict  for  the  appellant  The 
respondent  thereupon  moved  for  Judgment 
non  obstante  veredicto,  or  In  the  alternative 
for  a  new  trial.  The  motion  for  Judgment 
non  obstante  having  been  granted,  Keyes  has 
appealed. 

[1-3]  The  defenses  included,  among  others, 
that  the  respondent  took  the  note  with  full 
knowledge  that  the  consideration  therefor 
had  failed.  If  this  defense  was  established, 
the  respondent  was  not  a  holder  In  due 
course,  and  the  defense  of  failure  of  consider- 
ation would  be  available  in  the  action  there- 
on by  the  bank.  In  Walling  v.  Elbert,  151 
Pac.  1081,  and  In  other  recent  cases,  we  held 
that  a  trial  court  cannot  grant  a  motion  for 
Judgment  notwithstanding  the  verdict  where 
there  is  a  conflict  In  the  evidence,  as  to  do  so 
would  invade  the  province  of  the  Jury  as 
triers  of  the  facts.  The  record  In  this  case 
discloses  that  there  was  evidence  which,  if 


believed^  would  establish  tiiat  the  bank 
was  not  a  holder  In  good  faith  without 
knowledge  of  any  defect  In  the  note,  and  by 
granting  the  motion  for  Judgment  non  ob- 
stante the  trial  court  substituted  his  judg- 
ment of  the  weight  of  this  evidence  for  that 
of  the  Jury.  If  he  believed  that  the  evi- 
dence was  insufficient  to  sustain  the  verdict, 
he  could  have  granted  a  new  trial,  but  was 
without  power  to  grant  Judgment  non  ob- 
stante. Fobes  Supply  Co.  v.  Kendrick,  152 
Pac.  1028  Oust  decided). 

The  Judgment  Is  therefore  reversed,  with 
directions  to  the  trial  court  to  overrule  the 
motion  for  Judgment  notwithstanding  the 
verdict,  and  to  pass  upon  the  motion  for  a 
new  triaL 


STATE  V.  GAUL.    (No.  13019.) 
(Sapreme  Court  of  Washington.    Nov.  24, 1915.) 

1.  ABOBTION  «=»5  —  INDICTXXHT  AND  INFOR- 
mation *=>125— dupuoiti— sufhcienot— 
Means. 

An  information  charging  that  defendant 
willfully,  unlawfully,  and  feloniously  and  with 
intent  to  produce  a  miscarriage  on  the  person  of 
A.  L.,  a  woman,  administered  drugs  and  medi- 
cines unknown  to  the  prosecuting  attorney,  for 
the  purpose  of  producing  a  miscarriage,  and  will- 
fully, unlawfully,  and  feloniously  and  with  in- 
tent to  produce  a  miscarriage  used  upon  her 
person  for  the  purpose  of  producing  a  miscarriage, 
an  instrument,  the  character  of  which  is  un- 
known to  the  prosecuting  attorney,  and  that  said 
intended  miscarriage  was  not  necessary  to  pre- 
serve her  life  or  that  of  the  child  whereof  she 
was  then  pregnant,  following  the  statute,  was 
not  objectionable  as  charging  two  separate  and 
distinct  offenses,  one  committed  by  jneuns  of 
drugs  and  medicines  unknown,  the  other  by  the 
use  of  an  instrument  unknown,  or  as  failing  to 
allege  any  offense  whatever  by  reason  of  its  du- 
plicity; or  as  failing  to  allege  any  offense  be- 
cause not  stating  the  means  employed,  and  not 
alleging  how,  if  an  instrument  was  relied  upon, 
it  was  used,  or  where  upon  the  person  of  the 
woman  it  was  used,  since  it  informed  the  defend- 
ant of  the  nature  of  the  offense  so  as  to  enable 
him  to  prepare  for  trial,  and  was  sufScient 

[Ed.  Note. — For  other  cases,  see  Abortion, 
Cent  Dig.  ii  8-14 ;  Dec.  Dig.  «=»5 ;  Indictment 
and  Information,  Cent  Dig.  JS  334-400;  Dec. 
Dig.  «g=>125.] 

2.  Indictuent  and  Infokuation  «s>110  — 
Language  of  Statute  —  Sufficiency  in 
Genebal. 

It  is  generally  sufficient  to  charge  the  com- 
mission of  an  offense  in  the  language  of  the  stat- 
ute defining  it  under  the  just  rule  that  there 
must  be  sumciont  facts  alleged  to  enable  accused 
to  know  for  what  precise  offense  he  is  prosecuted 
and  to  prepare  his  defense  thereto,  and  that  in 
case  of  a  subsequent  prosecution  it  may  be  made 
to  appear  whether  he  is  prosecuted  twice  for  the 
same  offense. 

[Ed.  Note.— For  other  cases,  see  Indictmenf 
and  Information,  Cent  Dig.  S§  289-294;  Dec 
Dig.  <S=»110.] 

3.  Abortion  ^»1  —  Defenses  —  Motivb  And 

Intent. 

Impotency  of  defendant  In  a  prosecution  for 
abortion  performed  on  a  woman  with  whom  he 
had  repeatedly  had  sexual  interconrse  is  no  de- 
fense, since  the  absence  of  motive  for  the  com- 


4=»For  other  cases  see  same  topic  and  KEY-NUMBER  In  aU  Key-Numbered  Digests  and  IndexM(3Q  [^ 
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misdoii  of  a  crime  does  not  negative  the  pres- 
ence of  an  intent  to  commit  it. 

[Ed.  Note.— For  other  cases,  see  Abortion, 
Cent  Dig.  U  1-6;    Dec.  Dig.  ®=»1.] 

4.  Gbiminal  Law    «=s>922— Nbw   TbiaI/— In- 
stbcctions  —  misdibection  ob  nondibeo- 

TION. 

In  such  prosecntion  where  the  court  charg- 
ed generally  on  reasonable  doubt  and  clearly  and 
correctly  charged  as  to  what  was  necessary  to 
be  proven  by  the  prosecution  to  establish  defend- 
ant s  guilt,  mere  nondirection  on  the  phase  of 
the  case  presented  by  the  evidence  regarding  im- 
potencjr  was  not  so  prejudicial  as  to  justify  a 
new  triaL 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  gg  2210-2218;  Dec.  Dig.  «=» 
922.] 

5.  Abobtion  «i=9l—EE(}ui8rn»— Intent. 

Intent  on  the  part  of  accused,  at  the  time 
and  place  alleged,  to  commit  an  abortion  upon 
the  complaining  witness,  is  an  essential  element 
of  the  crime,  and  necessary  to  be  proven  beyond 
a  reasonable  doubt. 

[Ed.  Note.— For  other  cases,  see  Abortion, 
Cent.  Dig.  g§  1-6 ;  Dec.  Dig.  <S=>1.] 

6.  Oeiminal  Law  ig=s568— Weight  awd  Sot- 

FICIENCY  OF  BVIDSNCE — INTKNI. 

Intent  may  be  inferred  from  outward  mani- 
festations, such  as  words  or  acts  of  the  person 
entertaining  it,  and  from  the  facts  or  drcnm- 
Btances  attending  the  offense. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Ijaw,  Cent  Dig.  g  1271 ;  Dec  Dig.  (&=»5ea] 

7.  Cbiminai.  Law  ®=»757— Question  pob  Ju- 

BT  —  WBIOHT  Ot  lUFEACUINO   EVIDENCE  — 

OONSTITOnONAI,  Pbovisions. 

In  a  prosecution  for  abortion  the  refusal  of 
defendants  requested  instruction  that,  if  the 
complaining  witness  was  of  an  immoral  charac- 
ter, and  bad  been  guilty  of  immorality  and  was 
addicted  to  vicious  habits,  or  was  prone  to  com- 
mit immoral  acts,  then,  as  a  matter  of  law,  she 
might  be  presumed  to  have  lost  respect  for  truth, 
and  to  be  ready  to  perjure  herself  when  it  was 
to  her  interest  to  do  so,  and  that  if  the  jury  so 
believed  from  all  the  facts,  it  was  their  duty  to 
disregard  her  testimony  was  properly  refused, 
as  invading  the  province  of  the  jury,  and  in  view 
of  the  constitutional  provision  that  judges  shall 
not  charge  with  respect  to  matters  of  fact  nor 
comment  thereon  but  shall  declare  the  law. 

[Ed.  Note. — ^For  other  cases,  see  Criminal 
Law,  Cent  Dig.  gg  1772-1786 ;  Dec  Dig.  «=» 
767.] 

8.  Obimimal  Law  «=>742— Witnesses  ^s»S40 
— Pbovincb  of  JtjBT- Cbedibiutt  of  Wrr- 

NE8SE8. 

The  jury  are  the  sole  judges  of  the  credibil- 
ity of  witnesses  and  the  weight  to  be  given  to 
their  testimony,  and,  in  passing  upon  the  testi- 
mony of  any  witness,  may  consider  the  interest 
of  the  witness  in  the  result  of  the  trial,  his  man- 
ner of  testifying,  his  former  life  or  conduct,  and 
his  addiction  to  immoral  habits  as  shown  by  him- 
self, or  otherwise. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  jS  1098, 1138,  1719-1721 ;  Dec 
Dig.  ®=»742;  Witnesses,  Cent.  Dig.  gg  1116, 
1117,  1119,  1121 ;   Dec  Dig.  «&=»340.] 

Department  2.  Appeal  from  Superior 
Court,  Oheballs  County ;  A.  E.  Kiel,  Judge. 

A.  C.  A.  Oaul  was  convicted  of  abortion, 
and  he  appeals.    Affirmed. 

Hayde^,  Langhome  &  Metzger,  of  Tacoma, 
and  Thacker  &  Hancock,  of  Chehalls,  for  ap- 
pellant. C.  D.  Cunningham,  of  Centralla,  and 
H.  E.  Donohoe,  of  ChehaUs,  for  the  State. 


HOLCOMB,  J.  Appellant  was  charged 
with  and   convicted  In  the  superior  court 

of  the  crime  of  abortion. 

[1,  2]  1.  The  first  claim  of  error  by  appel- 
lant Is  that  the  Information  Is  Insufficient  and 
the  demurrer  thereto  was  erroneously  over- 
ruled. The  charge  of  the  Information,  omit^ 
ting  formal  parts,  la  as  follows: 

"  •  *  •  Then  and  there  being,  did  then  and 
there  willfully,  unlawfully,  and  feloniously  and 
with  intent  then  and  there  had  to  produce  a  mis- 
carriage on  the  person  of  A.  L.,  a  woman,  ad- 
minister to  the  said  A.  L.  drugs  and  medicines 
unknown  to  the  prosecuting  attorney,  for  the 
purpose  of  producing  a  miscarriage,  and  he,  the 
said  A.  C.  A.  Gaul,  then  and  there  being,  did 
then  and  there  willfully,  unlawfully,  and  feloni- 
ously and  with  intent  to  produce  a  miscarriage 
on  the  person  of  A,  L.,  a  woman  as  aforesaid, 
use  upon  the  person  of  said  A.  L.,  for  the  pur- 
pose of  producing  a  miscarriage,  an  instrument, 
the  character  of  which  is  unknown  to  the  prose- 
cuting attorney,  and  said  intended  miscarriage 
was  not  necessary  to  preserve  the  life  of  the  said 
A.  L.  or  that  of  the  child  whereof  she  was  then 
and  there  pregnant" 

The  statute,  upon  which  this  Information  is 
based,  Is  as  follows: 

"Any  person  who,  with  intent  to  prodnoe  the 
miscarriage  of  a  woman,  unless  the  same  is  nec- 
essary to  preserve  her  life  or  that  of  the  child 
whereof  she  is  pregnant,  shall — 

"1.  Prescribe,  supply,  or  administer  to  a  wo- 
man, whether  pregnant  or  not,  or  advise  or  cause 
her  to  take  any  medicine,  drug  or  substance ;  or, 

"2.  Use,  or  cause  to  be  used,  any  instrument 
or  other  means; 

"Shall  be  guilty  of  abortion,  and  punished  by 
imprisonment  in  the  state  penitentiary  for  not 
more  than  five  years,  or  in  the  county  jail  for 
not  more  than  one  year." 

The  information  follows  the  statute  In 
so  doing,  however,  appellant  asserts  (1) 
that  it  either  charges  two  separate  and  dis- 
tinct offenses,  one  committed  by  means  of 
drugs  and  medicines  unknown,  the  other  by 
the  use  of  an  instrument  unknown,  or  that 
It  fails  to  allege  any  offense  whatever  by 
reason  of  Its  duplicity ;  and  (2)  that  it  tails 
to  allege  any  offense  because  it  does  not 
state  the  means  employed,  and  does  not  al- 
lege how,  it  an  instrument  was  relied  upon, 
it  was  used,  or  where  upon  the  person  ot 
the  woman,  it  was  used — citing  Smartt  v. 
State,  112  Tenn.  539,  80  S.  W.  586:  State  ▼. 
Brown,  3  Boyce  (Del.)  499,  85  Atl.  707:  1 
Corpus  Juris,  p.  319;  11  Ann.  Cas.  222,  note; 
Cochran  v.  Fettle,  175  IlL  28,  61  N.  E.  845; 
State  V.   Dodd,   84  Wash.  436,  147   Pac   9. 

The  Smartt  and  the  Cochran  Cases  sustain 
the  contention  of  appellant,  but  the  rule  in 
those  cases  has  been  rejected  by  a  larger 
number  of  courts  dealing  vrlth  the  same  ques- 
tion. State  V.  Longstreth,  19  N.  D.  268,  121 
N.  W.  1U4,  Ann.  Cas.  1912D,  1817;  State  t. 
Bly,  99  Minn.  74,  108  N.  W.  833 ;  People  v. 
Wah  Hing,  15  Cal.  App.  195,  114  Pac  416; 
Com.  V.  Sinclair,  195  Mass.  100,  80  N.  BJ. 
799,  11  Ann.  Cas.  217;  Bishop's  Crlm.  Proo. 
g  453;  2  Wharton,  Crlm.  Law  (11th  EdJ  Ph 
1009.    Thus  Wharton  states  the  rule: 

"Drug  or  substance  used  to  procure  abortion 
or  miscarriage  need  not  be  set  out  by  name  or  de- 
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scribed  in  indictment.  Inatniment  being  charged 
as  used  with  criminal  intent  to  procure  abortion 
or  miscarriage,  the  indictment  need  not  allege 
tbe  name  or  kind  or  character  of  the  instrument 
or  the  manner  in  which  used,  or  set  out  that  the 
same  is  unknown  to  the  jurors."   . 

Thus  Bishop : 

"  •  •  •  If  an  offense  may  be  committed  by 
different  means,  and  the  pleader  doubts  whicn 
was  employed  in  the  particular  instance,  he  may 
in  one  count  dharges  its  commission  by  all,  and 
proof  of  any  one  will  sustain  the  allegation. 
The  limit  to  this  doctrine  is,  that  the  means 
must  not  be  repugnant" — quoted  from  State  v. 
O'Neil,  61  Kan.  651,  33  Pac.  287,  24  U  B.  A. 
665. 

"It  is  a  well-settled  rule  of  criminal  pleading 
that  when  an  offense  against  a  criminal  statute 
may  be  committed  in  one  or  more  of  several 
ways,  the  indictment  may,  in  a  single  count, 
charge  its  commission  in  any  or  all  of  the  ways 
specified  in  the  statute."  22  Cyc.  380  ;  State  v. 
Pettit,  74  Wash.  610,  138  Pac.  1014. 

Certainly,  there  are  well-recognized  excep- 
tions to  the  role  that  It  Is  generally  sufficient 
to  charge  the  commission  of  an  offense  in  the 
language  of  the  statute  defining  the  offense, 
under  the  Just  rule  that  there  must  be  suffi- 
cient facts  alleged  not  only  that  the  accused 
may  know  for  what  precise  offense  be  is  pros- 
ecuted and  prepare  his  defense  thereto,  but 
also  that  In  case  of  a  subsequent  prosecution 
It  may  be  made  to  appear  whether  he  is  pros- 
ecuted twice  concerning  the  same  subject- 
matter.  But  as  to  the  information  now  be- 
fore us,  under  the  statute  defining  abortion, 
to  quote  from  State  v.  BIy,  supra : 

"That  it  does  not  sufficiently  notify  the  of- 
fender of  the  nature  of  the  charge  to  enable  him 
to  prepare  for  trial  has  no  reasonable  founda- 
tion. That  his  defense  could  possibly  turn  or  de- 
pend on  the  exact  instrument  or  method  of  oper- 
ation is  not  within  the  realm  of  possibility.  Ev- 
ery essential  item  is  set  out  for  his  enlighten- 
ment   •    •    •" 

The  Supreme  Court  of  CaUfomla  In  the 
Wah  Hlng  Case,  supra,  held  upon  a  similar 
Indictment  to  the  same  effect,  expressly  dis- 
approving the  Cochran  Case  decided  by  the 
IlUnols  Supreme  Court;  and  further  said: 

"We  cannot  see  that,  after  a  conviction  under 
this  indictment,  the  defendant  would  be  in  dan- 
ger, through  any  indefiniteness  in  its  averments, 
of  a  second  conviction  for  the  same  offense,  nor 
can  we  see  that  he  was  not  sufficiently  informed 
of  the  offense  charged  to  enable  him  to  prepare 
his  defense." 

The  information  was  sufficient,  and  the 
demurrer  was  properly  overruled. 

[3-6]  At  the  trial  the  court  allowed  the 
state,  over  the -objection  of  appellant,  to  in- 
troduce testimony  of  sexual  Intercourse  had 
by  appellant  with  complaining  witness  for  a 
period  of  more  than  a  year  preceding  the 
date  on  which  the  abortion  was  alleged  to 
have  been  performed.  The  state  claimed  the 
evidence  was  admissible  to  show  that  the 
complaining  witness  was  pregnant  by  the 
appellant,  and  thus  show  a  motive  on  the 
part  of  appellant  to  commit  the  crime.  The 
api)enant  then  interposed  the  defense  that 
he  was  impotent,  and  that  therefore  It  was 
impossible  for  him  to  Impregnate  the  cora- 
piaining  wltnesft  01  aug  other  woman.   Pbyai- 


cians  were  produced  who  testlfled  to  having 
made  proper  examination,  and  that  appel- 
lant was  sterile  and  Incapable  of  procrea- 
tion. This  evidence  the  state  rebutted  by  the 
testimony  of  physicians  that  sterility  might 
be  found  on  one  or  several  examinations,  and 
still  the  subject  be  potent  at  other  times 
and  capable  of  procreation. 

At  the  close  of  all  the  testimony  appellant 
requested  the  court  to  give  the  following  in- 
struction, which  was  refused,  and  none  other 
upon  the  same  subject  given: 

"It  is  claimed  by  the  state  that  the  defendant 
had  sexual  relations  with  said  A.  L.  for  a  period 
of  time  previoas  to  December  14,  1914,  and  that 
because  of  said  sexual  relations  with  defendant, 
said  A.  li.  lias  become  pregnant  with  child. 
The  purpose  of  the  introductiou  of  this  testimo- 
ny by  the  state  is  to  show  tliat  the  intention  of 
the  defendant  was  to  relieve  the  pregnant  condi- 
tion of  said  A.  L.  from  her  condition  of  pregnan- 
cy caused  by  said  defendant  It  is  claimed  by 
the  defendant  that  the  said  A.  L.  did  not  become 
pregnant  because  of  any  sexual  relations  with 
him,  and  that  he  was  impotent  In  other  words, 
that  the  said  defendant  was  incapable  of  causing 
the  said  A  L.  to  become  pregnant,  and  if  you 
find  this  to  be  true  from  all  the  evidence,  then 
I  instruct  yon  that  it  would  be  your  duty  to  find 
for  the  defendant  on  the  question  as  affecting  his 
criminal  intention,  and  if  you  find  that  there  is 
no  other  evidence  in  the  cause  showing  a  crimi- 
nal intention  on  his  part  to  procure  a  miscar- 
riage of  A.  L.,  then  it  will  be  your  duty  to  acquit 
the  defendant" 

It  Is  not  very  stoutly  maintained  by  appel- 
lant that  this  proposed  Instruction  Is  not 
somewhat  Inartifldally  drawn,  and  some- 
what too  strong  In  its  direction  to  the  Jury 
to  find  for  the  appellant  on  the  sole  question 
of  intent  as  limited  wholly  to  evidence  of 
appellant's  power  to  impregnate  the  com- 
plaining witness  or  lack  of  such  power.  It 
Is  true  that  the  Intent  on  the  part  of  accused, 
at  the  time  and  place  alleged,  to  commit  an 
abortion  upon  the  complaining  witness,  was 
an  essential  element  of  the  crime,  and  neces- 
sary to  be  proven  beyond  a  reasonable  doubt 
The  court  so  Instructed  the  Jury.  Appellant 
contends,  however,  that,  although  the  offer- 
ed Instruction  was  not  correct  In  law,  the 
court's  attention  having  been  directed  to 
that  subject  at  the  time,  it  was  Its  duty-  to 
give  a  correct  Instruction. 

The  question  Is  not  without  Its  difficulty. 
The  evidence  of  sterility  was  not  a  defense 
to  the  charge  against  appellant.  Manifestly 
one  could  be  wholly  Impotent  sexually  and 
still  perfectiy  capable  of  committing  an  abor- 
tion. On  the  other  hand,  an  abortion  could 
not  be  produced  unless  there  was  pregnancy, 
and  the  state  proved  intercourse  in  order  to 
prove  pregnancy,  and  intercourse  with  ap- 
pellant in  order  to  strengthen  and  corroborate 
its  case  by  showing  an  underlying  motive  on 
the  part  of  appellant  to  bring  about  the  mis- 
carriage. 

"The  motive  leading  to  the  commission  of  a 
crime  need  not  be  shown,  but  the  intent  with 
which  it  was  done  must  be  proved  in  all  those 
cases  where  intent  is  essential  to  the  crime 
charged.  The  absence  of  motive  shown  for  the 
commission  of  the  crime  may  be  considered  by 
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the  jury  as  to  the  bearing  of  that  fact  on  wheth- 
er the  defendant  committed  the  crime,  and  to 
this  point  only,  and  proof  of  motive  may  be  of 
^cat  importance  in  those  cases  depending  upon 
circumstantial  evidence.  *  *  * "  1  Wharton, 
Grim.  Law,  p.  200 :  Lillie  v.  State,  72  Neb.  228, 
100  N.  W.  316 ;  State  v.  Hendricks,  172  Mo. 
654,  73  S.  W.  194;  Clifton  v.  State,  73  Ala. 
473 ;  Longley  v.  Commonwealth,  99  Va.  807,  37 
S.  E.  339;  Cupps  v.  State.  120  Wis.  504.  97 
N.  W.  210,  98  N.  W.  546,  102  Am.  St.  Rep.  996, 
1  Ann.  Gas.  85. 

An  Instruction  to  the  above  effect,  If  re- 
quested, would  no  doubt  have  been  proper  In 
the  main.  But  the  absence  of  moUre  leading 
up  to  the  commission  of  the  crime  did  not 
eliminate  all  question  of  int^t,  if  the  Jury 
believed  that  the  offense  was  actually  com- 
mitted and  conunltted  beyond  a  reasonable 
doubt  by  the  appellant.  Intent  need  not  be 
proven  by  any  direct  testimony.  The  Intent 
with  which  an  act  is  done  Is  a  mental  pro- 
.cess,  and  as  such  generally  remains  hidden 
within  the  mind  where  It  Is  conceived,  and 
Is  rarely,  If  ever,  susceptible  of  proof  by 
direct  evidence,  but  may  be  Inferred  or 
gathered  from  the  outward  manifestations, 
by  the  words  or  acts  of  the  person  entertain- 
ing it,  and  the  facts  or  circumstances  sui^ 
rounding  or  attendant  upon  the  offense  with 
which  he  is  charged.  Roberts  v.  People,  19 
Mich.  401;  Clary  v.  State,  61  Neb.  688,  85  N. 
W.  897.  Judged  by  these  principles  the  of- 
fered Instruction  was  not  good. 

Should  the  court,  however,  as  appellant  In- 
sists, having  had  that  phase  of  the  case, 
called  to  his  attention  In  a  prayer  for  an  in- 
struction specially  covering  it,  have  given 
some  instruction  ui>on  it? 

"The  general  rule  now  is,  except  in  cases 
where  there  are  specific  provisions  of  the  statute 
which  are  mandatory  upon  the  court,  •  *  • 
that,  'mere  nondirection,  partial  or  total,  is  not 
ground  of  new  trial,  unless  specific  instructions, 
good  in  point  of  law  and  appropriate  to  the  evi- 
dence, were  requested  and  refused.'  "  State  v. 
Ross,  147  Pac.  1142,  and  authorities  there  cited. 

In  the  instant  case,  although  the  trial 
Judge  did  not  specially  refer  to  the  tes- 
timony of  the  defense,  he  Instructed  that 
"the  law  requires  the  Jury  to  be  satisfied  of 
the*  defendant's  guilt  beyond  a  reasonable 
doubt,  in  order  to  warrant  a  conviction ;  and 
if,  after  hearing  all  the  testimony  in  this 
case,  you  have  a  reasonable  doubt  in  your 
mind  as  to  the  guilt  of  the  defendant,  then 
it  is  your  duty  to  find  the  defendant  not 
guilty."  He  had  previously  charged  the  Jury 
very  clearly  and  correctly  as  to  what  was 
necessary  to  be  proven  by  the  prosecution  un- 
der the  information  in  order  to  establish  the 
commission  of  the  crime  and  the  guilt  of  the 
defendant.  We  do  not  believe,  therefore, 
that  the  mere  nondirection  or  partial  non- 
direction  of  the  Jury  upon  the  special  phase 
of  the  case  submitted  by  appellant  was  prej- 
udicial so  as  to  Justify  a  new  trial. 

[7,  S]  3.  The  third  claim  of  error  is  that 
the  court  refused  to  give  the  following  in- 
struction requested  by  appellant,  or  any  up- 
on the  same  subject: 


"Tou  are  further  instructed  that,  if  yon  believe 
from  the  evidence  introduced  that  the  said  A.  L. 
is  of  an  immoral  character,  and  has  been  guilty 
of  immorality  and  is  addicted  to  vicious  habits, 
or  is  prone  to  commit  immoral  acts,  then,  as  a 
matter  of  law,  she  may  be  presumed  to  have  lost 
respect  for  truth,  and  to  he  ready  to  perjure  her^ 
self  when  it  is  to  her  interests  to  do  so,  and  if 
you  believe  this  to  be  true  from  all  the  facts, 
then  it  is  your  duty  to  disregard  her  testimony." 

It  is  urged  that  this  instruction  is  proper 
under  the  rule  announced  in  State  t.  Jack- 
son, 83  Wash.  S14,  145  Pac  470,  and  the  an- 
thorlties  therein  followed.  That  case  and 
the  cases  followed  passed  xipoa  the  question 
of  the  admissibility  of  evidence  to  show  im- 
moral habits  or  conduct  of  witnesses  either 
upon  cross-examination  or  by  the  direct  tes- 
timony of  other  witnesses  to  affect  the  cred- 
ibility of  the  witnesses  assailed,  and  whether 
that  method  of  impeachment  was  as  permis- 
sible as  any  other.  In  none  of  the  cases  cit- 
ed or  relied  upon,  and  in  none  that  we  have 
ever  seen,  nor  in  any  text-book,  has  it  ever 
been  announced  aa  a  rule  of  law  that,  in  a 
case  where  a  witness  has  been  Impeached,  it 
is  the  duty  of  the  Jury  to  disregard  the  tes- 
timony of  such  witness.  There  are,  as  said 
in  the  Jackson  and  other  cases,  a  variety 
of  methods  of  attacking  the  credibility  of  a 
witness  or  impeaching  the  testimony.  Never- 
theless, it  is  stUl  the  province  of  the  Jury 
to  determine  the  facts  and  to  Judge  the 
credibility  of  every  witness.  It  is  the  law 
that  the  testimony  of  a  witness  who  has  been 
Impeached  ought  not  to  be  wholly  disregard- 
ed by  the  Jury,  if  the  jury  feel  Justified, 
from  the  deportment  of  the  witness  on  the 
stand  or  the  probability  of  his  testimony,  in 
believing  it  or  any  part  of  it,  even  if  he  re- 
ceives no  other  corroboration.  Green  ▼. 
Cochran,  43  Iowa,  644 ;  Addlstm  ▼.  State,  48 
Ala.  478;  City  Bank  ▼.  Kent,  57  Ga.  283; 
Roy  V.  Goings,  112  lU.  666;  State  T.  Rob- 
erts, 60  W.  Va.  422,  40  S.  B.  484. 

The  only  evidence  there  was  in  the  case  in 
hand  tending  to  show  the  complaining  wit- 
ness to  be  immoral  and  vicious,  was  her 
own  testimony  of  her  sexual  relations,  which 
she  testified  were  with  appellant  exclusively 
for  over  a  year,  and  appellant's  testimony 
of  such  relations  with  her.  This,  of  course, 
without  other  evidence,  establishes  her  an- 
chaste  and  immoral  conduct.  In  such  case, 
had  appellant  requested  same,  an  instruction 
might  have  been  given,  with  perfect  proprie- 
ty, to  the  following  effect:  That  the  Jury 
are  the  sole  Judges  of  the  credibility  of  wit- 
nesses, and  the  weight  to  be  given  to  their 
testimony;  and  in  passing  upon  the  testi- 
mony of  any  witness  the  Jury  have  a  right 
to  take  into  consideration  the  Interest  any 
such  witness  may  have  in  the  result  of  this 
trial,  the  manner  of  testifying,  the  former 
life  or  conduct,  and  the  addiction  to  immoral 
habits  of  any  such  witness  as  given  by  her- 
self (or  otherwise  shown),  in  determining 
the  credibility  of  any  such  witness,  and  the 
weight  to  be  given  the  testimopy  ^Bw3i.y0^ 
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neas.  Lancashire,  etc.,  Co.  v.  Stanley,  70 
Ark.  1,  62  8.  W.  66;  State  v.  Haynea,  7 
N.  D.  352,  76  N.  W.  267.  In  all  such  cases 
it  must  be  borne  In  mind  that  the  trial  court 
must  not  violate  the  constitutional  inhibition 
that  "Judges  shall  not  charge  Juries  with 
respect  to  matters  of  fact,  nor  comment 
thereon,  but  shall  declare  the  law."  The 
instruction  offered  by  appellant  would  plain- 
ly have  violated  the  above  provision.  It 
would  have  been  gross  error  to  give  it. 

We  find  no  error  sufficient  to  Justify  a  re- 
Tersal. 

Affirmed. 

IiiAIN.  MOUNT,  and  VARKBB,  JJ.,  con- 
car. 


OLSON  V.  SELDOVIA  SALMON  CO. 

(No.  12216.) 

(Supreme  Court  of  Washington.    Nov.  19, 1915.) 

1.  Mabtee  and  Servant  «=»286— Actions— 
DiBEonoN  or  Vkbdiot— Evidence. 

Evidence  in  a  servant's  action  for  personal 
Injuries  held  sufficient  to  carry  the  case  to  the 
Jury  on  the  question  of  the  master's  negligence. 
[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  85  1001,  1006,  1008,  1010- 
1015,  1017-1033,  1036-1042,  1044,  1046-1050; 
Dea  Dig.  <3=>286.] 

2.  Masteb  and  Sebvant  4=»217— iNJXTBisa  to 
Sebvant— Assumption  of  Risk. 

A  servant  cannot  be  held  to  have  assumed 
the  risk  attendant  upon  a  key  and  set  screw 
projecting  from  a  revolving  shaft,  where,  when 
the  shaft  was  revolving,  the  screw  and  key  were 
not  visible  and  the  servant  had  had  no  oppor- 
tunity to  observe  the  shaft  when  not  in  motion. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §{  574-600 ;    Dec.  Dig.  «=> 
217.1 
8.  Master  and  Servant  ®=9222— Injttbies  to 

Servant— Assumption  of  Risk. 

A  servant  cannot  be  held  to  have  asaumed 
the  risk  attendant  upon  working  in  a  certain 
place  to  which  he  was  ordered  to  go  by  his  fore- 
man, since  the  direction  itself  was  ap  assur- 
ance on  the  part  of  the  employer  that  the  place 
was  a  reasonably  safe  place  to  work. 

[B}d.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  S§  648-651 ;  Dec.  Dig.  «=» 
222.] 

4.  Master  and   Servant  ®=»280— Personal 

Injuries— Assumption  of  Risk— Evidence. 

Evidence  held  insufficient  to  show  agsump- 

tion  of  the  risk  by  which  he  was  injured  by  the 

plaintiff's  servant 
[Ed.  Note.— For  other  cases,  see  Master  and 

Servant,  Cent  Dig.  §§  981-986 ;   Dec  Dig.  i8=> 

6.  Evidence  «=9317— Injuries  to  Seetart— 

AcnoNB— Hearsay. 

Evidence  of  a  conversation  of  defendant's 
manager  in  which  he  recognized  the  danger  at- 
tendant upon  a  place  by  which  plaintiff  was  in- 
jured, was  admissible  and  not  hearsay,  where  the 
purpose  was  to  show  knowledge  of  the  employ- 
er and  not  the  dangerous  character  of  the  ap- 
pliance. 

[Ed.  Note.— For  other  cases,  see  EMdence, 
Cent  Dig.  §§  1174-1192;   Dec  Dig.  «=>317.] 

6.  Appeal  and  Error  9=>e81— New  Trial 
4=»99— Discretion  of  Court— Cukotative 
Evidence. 

It  is  within  the  discretion  of  the  trial  court 

to  grant  a  new  trial  where  there  is  a  conflict 


as  to  whether  the  ground  of  newly  discovered 
evidence  is  sustained,  and  its  dedsion  will  not 
be  disturbed  upon  appeal,  where  the  newly  dis- 
covered evidence  is  in  part  immaterial  and  in 
part  cumulative. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  3876 ;  Dec.  Dig.  iS=>981 ; 
New  Trial,  Cent  Dig.  $§  201,  207 ;  Dec  Dig. 
«=>99.] 

En  Banc.  Appeal  from  Superior  Court, 
King  County ;   Mitchell  Gilliam,  Judge. 

Action  by  Louis  Olson  against  the  Seldovia 
Salmon  Company.  From  a  Judgment  for 
plaintiff,  defendant  appeals.   Affirmed. 

Vanderveer  &  Cummlnga,  of  Seattle,  for 
appellant  Arctander  &  Jaoobsen,  of  Seattle, 
for  respondent 

PARKER,  J.  The  plaintiff  commenced  this 
action  in  the  superior  court  for  King  county 
seeking  recovery  of  damages,  which  he  claims 
resulted  to  him  from  the  negUgence  of  the 
defendant  In  maii^taining  dangerously  defec- 
tive machinery,  near  which  he  was  directed 
by  the  defendant's  foreman  to  work  while  in 
the  employ  of  the  defendant  Trial  before 
the  court  and  a  Jury  resulted  in  verdict  and 
Judgment  in  favor  of  the  plaintiff  in  the  sum 
of  $2,500,  from  which  the  defendant  has  ap- 
pealed. 

[11  The  question  here  presented,  which  we 
regard  as  of  most  importance,  arises  upon 
the  claim  made  by  counsel  for  appellant  that 
the  trial  court  erred  in  denying  their  chal- 
lenge to  the  sufficiency  of  the  evidence  to 
warrant  the  submission  of  the  cause  to  the 
Jury  made  at  the  close  of  the  evidence  Intro- 
duced on  respondent's  behalf.  No  further 
challenge  was  made  to  the  sufficiency  of  the 
evidence  with  the  view  of  having  the  cause 
determined  in  appellant's  favor  as  a  matter 
of  law.  We  therefore  summarize,  the  facts 
as  they  appear  from  the  exhibits  and  the  tes- 
timony of  the  respondent  and  his  witnesses 
at  the  conclusion  of  the  evidence  introduced 
In  his  behalf.  Manifestly,  whatever  evidence 
was  thereafter  introduced  by  appellant  tend- 
ing to  contradict  the  testimony  of  respondent 
and  his  witnesses,  is  foreign  to  the  question 
of  the  correctness  of  this  ruling  of  the  trial 
court 

Ai^>ellant  is  a  corporation  existing  under 
the  laws  of  this  state,  with  its  principal  place 
of  business  at  Seattle.  It  is  engaged  in  the 
salmon  fishing  and  canning  business,  main- 
taining a  plant  at  Seldovia,  Alaska.  It  was 
at  this  plant  that  respondent  was  injured 
by  having  his  clothing  caught  on  a  project- 
ing key  upon  a  revolving  shaft  while  per- 
forming his  work  In  obedience  to  the  direc- 
tions of  appellant's  foreman.  Appellant's 
cannery  building  at  Seldovia  rests  upon  pil- 
ing over  the  water,  the  floor  of  the  building 
being  on  a  level  with  the  adjoining  wharf. 
Near  the  southwest  comer  of  the  building 
there  is  an  elevating  carrier  to  ooBTey  flsh 
from  vessels  or  scows  up  into  th«  hvlldlog. 
This  carrier  passes  tbrongb  the  wharf  Just 
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outside  tbe  west  wall  of  the  building  and 
Into  the  building  through  Its  west  wall,  pro- 
jecting Into  tbe  building  a  distance  of  4  or 
5  feet  It  is  about  4  feet  north  of  and  paral- 
lel with  the  south  wall  of  the  building.  It 
consists  of  endless  chains  with  crosspieces  of 
wood  attached  thereto  running  up  over  the 
floor  of  the  carrier.  Tbe  fish  are  carried  up 
by  these  crosspieces  and  dropped  over  the 
upper  end  of  the  carrier  Into  a  chute.  The 
exact  pitch  and  height  of  the  carrier  above 
the  floor  does  not  clearly  appear,  but  in  any 
event  Its  position  is  such  that  a  man  can 
stand  by  It  on  its  south  side  and  reach  the 
fish  as  they  are  ascending.  It  becomes  neces^ 
sary  for  a  man  to  relieve  the  clogged  condi- 
tion of  the  carrier  which  occasionally  occurs ; 
and  when  doing  this,  one  Is  required  to  go 
to  the  carrier  on  the  south  side,  that  is,  be-* 
tween  the  south  side  of  the  carrier  and  the 
south  wall  of  the  building,  which,  as  we  have 
noticed,  are  about  four  f^t  apart.  A  shaft 
which  communicates  power  to  the  carrier 
runs  parallel  with  the  west  wall  of  the  build- 
ing about  4  feet  therefrom  and  about  3  feet 
above  the  floor.  It  runs  through  bearings 
attached  to  6  by  6-lnch  posts  on  each  side  of 
the  carrier,  which  support  the  carrier.  This 
shaft  projects  about  18  inches  beyond  the 
south  post  and  a  pulley  which  is  very  close 
to  the  south  post,  without  any  protection 
whatever,  to  within  about  20  inches  of  the 
south  wall  of  the  building.  So  there  is  a 
space  about  4  feet  square  practically  fnclosed 
by  this  shaft,  the  carrier,  and  the  west  and 
south  walls  of  the  building,  in  which  space 
a  man  Is  required  to  go  occasionally  to  at- 
tend to  the  carrier.  One  going  in  there  for 
this  purpose  is  required  to  pass  between  the 
end  of  the  projecting  shaft  and  tbe  south 
wall  of  the  building.  The  pulley  close  to  the 
south  post  on  the  projecting  shaft  Is  secured 
to  the  shaft  by  a  key.  This  key  projects 
from  the  pulley  along  the  shaft  in  a  channel 
to  within  two  inches  of  the  end  of  the  shaft 
On  the  extreme  outer  end  of  the  key  Is  a 
shoulder  projecting  out  at  right  angles  to  the 
shaft  a  distance  of  about  one  inch.  Tbe 
speed  of  the  shaft  when  revolving  Is  compar- 
atively slow;  however,  it  is  such  that  the 
key  and  its  projecting  shoulder  are  not  read- 
ily noticeable  when  the  shaft  is  revolving. 
The  key  Is  noticeable  only  by  very  close  in- 
spection when  the  shaft  is  revolving;  the 
shaft  then  having  the  general  appearance  of 
being  smooth  and  free  from  projections. 

For  about  three  weeks  prior  to  the  day 
respondent  was  Injured  he  was  employed  l>y 
appellant  as  night  watchman  at  the  plant 
He  had  no  other  duties  about  this  particular 
building,  though  It  was  bis  duty  in  addition 
to  that  of  watchman  to  keep  up  the  fires  in 
the  boiler  during  the  nigUt  As  to  additional 
dtnty  imposed  upon  him,  and  instructions  giv- 
en him  relative  thereto  by  the  foreman  on 
tiie  evBBlng  of  the  day  before  he  was  ia- 
'  Jured,  respondent  testified  as  follows: 
-  "Q.  Now  was  there  any  change  made;  was 
any  rnddlttonal  work  pM  onto  you  after  you  had 


started  as  night  watchman  and  up  to  the  time 
you  were  hurt?  A.  Well,  the  night  prevlona  to 
tbe  night  I  was  hurt—  Q.  On  the  l&th  of  Jane 
in  the  evening  you  were  hurt?  A.  Yes,  sir.  Q- 
Now  the  evening  before  that,  what  happen^ 
then?  A.  Mr.  Whorf  (the  foreman)  tidd  me  as 
I  was  standing— I  can't  quite  remember  if  I  was 
cleaning  out  the  boiler  or  throwing  in  coal,  he 
told  me  absolutely  to  go  over  there  when  they 
were  taking  up  fish  to  look  after  the  fish.  Q. 
Do  what?  A.  Look  after  the  fish  ;  see  that  tbe 
fish  was  not  going  into  the  gear  and  breaking 
it.  or  some  of  it  going  back  into  the  water.  Q. 
He  told  you  to  do  that  that  night?  A.  Yes, 
sir.  Q.  That  was  the  night  before  you  welie 
hurt?  A.  Yes,  sir.  Q.  Now,  at  that  time  had 
tbe  fish  come  up?  A.  They  were  through  with 
the  fish — taking  up  fish,  when  he  came  in 
through  the  cannery.  Q.  When  he  told  you 
this?  A.  Yes,  I  was  in  the  boiler  room.  Q. 
Prior  to  that  time  when  you  were  there  as 
watchman  has  the  fish  come  in  after  your  work 
begun?  A.  No.  Q.  That  was  the  first  night 
that  they  had  come  in?  A.  Yes,  sir.  Q.  While 
you  were  there?  A.  Yes,  sir.  Q.  Prior  to  the 
time  when  fish  came  up  the  night  that  you 
were  hurt,  had  you  been  over  in  tbat  comer  of 
the  canneryat  all?  A.  No,  I  had  nothing  there 
to  do.  Q.  Had  you  had  any  onportutdty  to  lo* 
at  the  machines  there  before  that?    A.  No,  nr." 

As  to  what  he  did  and  what  taa^ieDed 
when  he  was  hurt  th«  next  evening,  he  testi- 
fied as  follows: 

"Q.  What  time  about  was  it  when  the  fish 
commenced  to  run — commenced  to  be  taken  in? 
A.  WeU,  I  don't  know,  around  5  o'clock,  I 
guess.  Q.  When  did  you  get  around  there?  A. 
WeU,  I  was  there  a  litUe  after  5.  Q.  At  a  Uttle 
after  6  you  went  over  there ;  did  yon  see  any- 
thing about  the  fish  falling  down?  A.  Wdl, 
yes,  I  did.  Q.  How  long  had  they  been  working 
lifting  up  the  fish  before  you  saw  them  {alliBg 
down?  A.  Oh,  I  couldn't  say  quite.  It  might 
have  been  a  half  an  hour  or  taree  quarters  of 
an  hour.  Q.  As  soon  as  you  saw  the  fish  falling 
down  what  did  you  do?  A.  Well,  I  went  in  be- 
tween the  revolving  shaft  and  the  wall  to  get  in 
there  to  pick  the  fish  out  from  the  gear.  •  •  • 
O.  Well,  yon  can  come  down  here  and  stand  on 
the  side  there  and  show  the  jury  just  how  you 
came  in;  now,  yon  came  la  what  way?  A. 
Well,  I  came  in  this  way  down  in  here  O^ndi- 
cating);  opposite  the  whed  and  opposite  the 
shaft  there,  and  was  in  here  and  picked  out  tihe 
Gsh  (indicating) ;  as  I  couldn't  stay  away  from 
the  boiler  very  long,  I  didn't  see  no  more  fish  in 
here  and  I  went  out  as  carefully  as  I  could  by 
the  i^aft  here,  going  back  to  the  bcaler.  Q. 
You  went  out  back  to  the  boiler?  A.  That  ia 
when  my  coat  caught  Q.  Now,  at  that  time 
when  you  went  in  between  the  shaft,  did  you 
notice  how  much  of  a  space  there  was?  A. 
Well,  I  know  that  I  took  my  clothes — coat  to- 
gether like  this  (indicating)— and  went  in  quite 
carefully,  so  I  knew  it  was  a  pretty  narrow 
space  In  between.  •  •  •  Q.  After  you  bad 
taken  the  fish  out  there  that  was  there,  yon 
went  back  again  tbe  same  way?  A.  Yes,  sir; 
I  did.  Q.  When  you  went  back  between  the 
diaft  and  the  wall,  just  state  how  yon  walked 
when  you  walked.  A.  Well,  I  walked  the  same 
way  as  I  did  when  I  came  In,  about  the  same 
way,  but  some  way  or  another  the  comer  of 
the  coat  caught  on  tbe  revolving  abaft  and  the 
elbow  of  the  key.  I  tried  to  pnll  the  coat  off 
but  the  coat  was  too  strong  and  I  couldn't  tear 
it  But  i  know  it  ahnoat  I  was  took  around 
the  shaft  several  times.  Of  course  I  hollered, 
and  X  attracted  Mr.  Starklaufs  attention.  He 
was  outside.  I  can't  recollect  I  was  quite 
dazed." 

While  Otbtlr  testimony  of  re^)ondent  diows 
that  he  appreciated  tbat  there  was  danger  at- 
tendlns.tbe  revolving  shaft  to  om  coming  in 
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eonUct  therewith,  it  Is  plain  that  he  did  not 
then  know  of  the  existence  of  the  key  on  the 
shaft  nor  aiK>reclate  the  greater  danger  at- 
tending the  presence  of  the  key  there.  We 
deem  it  unnecessary  to  notice  respondent's 
testimony  in  detail  in  this  respect 

[2]  It  is  contended  by  counsel  for  appel- 
lant that  respondent  should  be  held  to  hare 
assumed  the  risk  of  being  injured  by  the  re- 
volving shaft  and  the  key  thereon,  as  a  mat- 
ter of  law,  in  view  of  his  knowledge  and  bis 
appreciation  of  the  dangers  attending  a  re- 
volving shaft,  as  disclosed  by  the  evidence  In- 
troduced in  his  behalf.  We  think  the  weak- 
ness of  this  contention  lies  in  the  fact  that 
the  respondent  did  not  know  of  the  existence 
of  the  key  with  its  shoulder  upon  the  pro- 
jecting shaft  very  near  its  extreme  end. 
While  a  levoMng  shaft  is  of  Itself,  even 
though  smooth,  attended  with  danger  and 
respondent  appreciated  such  danger,  it  Is 
manifest  that  the  key  with  its  projecting 
shoulder  made  the  danger  here  involved  very 
must  greater  than  as  If  the  shaft  had  been 
smooth  with  no  projection  upon  It.  This 
irreater  danger  respondent  did  not  know  ot 
and,  ot  course,  ther^ore  he  did  not  appred- 
ate  It.  Besides,  a  projection  of  this  nature 
on  the  shaft  near  its  extreme  end  some  16 
Inches  from  the  pulley  Is,  we  think,  a  thing 
no  ordinary  person  would  hare  canse  to  sus- 
pect the  existence  of,  unless  particularly 
called  to  his  attention.  The  projecting  shoul- 
der of  the  key  was  not  at  a  point  upon  the 
shaft  where  one  would  have  any  reas(m  to 
suspect  the  existence  of  sudi  projection. 
Had  respondent  known  of  the  presence  of  the 
key  and  its  projecting  shoulder  upon  the 
shaft  very  near  where  he  was  required  to 
pass  iu  obeying  his  master's  directions,  be 
would  in  all  probability  have  been  induced 
thereby  to  exercise  a  greater  degree  of  care 
than  he  did  exeicls&  While  the  knowledge 
of  the  situatlcm,  as  possessed  by  him,  did 
cause  him  to  appreciate  the.  presence  of  dan- 
ger, his  knowledge  was  not  such  as  to  cause 
him  to  appreciate  this  greater  danger  and 
act  accordingly. 

In  Pruke  v.  South  Fade  F.  ft  M.  Oo.,  68 
Minn.  305,  71  N.  W.  276,  there  was  Involved 
a  situation  somewhat  like  this.  The  Injured 
plaintiff  in  that  case  was  attempting  to  re- 
place a  belt  upon  a  pulley,  there  being  a  set 
screw  In  the  collar  of  the  pulley  fastening  it 
to  the  shaft,  the  existence  of  which  set  screw 
was  unknown  to  the  plaintiff.  In  holding 
that  the  question  of  plalntlfTs  contributory 
negligence  or  assumption  at  risk  could  not 
be  determined  as  a  matter  of  law  but  was  a 
question  for  the  jury,  the  court  observed: 

"Plaintiff  had  worked  for  defendant  about 
one  year,  had  frequently  used  the  grindstone, 
and  admitted,  when  testifying,  that  he  bad 
climbed  upon  the  table  and  box  and  had  replac- 
ed the  belt  more  than  50  times  before  the  day 
of  the  accident  He  further  testified  that  he 
never  saw  the  screw,  and  did  not  know  it  was 
there  until  be  was  injured.  The  jury  had  a 
right  to  believe  bis  statement,  especially  in  view 
(^tbe  £act  that  several  of  the  witi^esseB,  other 


employes  in  defendant's  shop,  had  never  dis- 
covered it,  although  they  had  been  employed 
about  the  shop  as  machinists  for  a  greater 
length  of  time  than  had  the  plaintiff.  It  Is 
true  that  he  should  have  been  ordinarily  ob- 
servant while  working  in  connection  with  ma- 
chinery always  more  or  less  dangerous,  but 
when  we  find  that  one  of  the  witnesses,  who  had 
worked  in  this  shop  several  years,  testified  that 
the  screw  coald  not  be  easily  seen  from  the 
floor,  and  that  one  would  have  to  look  in  order 
to  discover  it,  we  cannot  say,  as  a  matter  of 
law,  that  plaintiff  should  have  noticed  it,  and 
must  be  held  to  the  consequences  if  he  did  not. 
If  he  had  no  actual  knowledge  of  the  danger 
that  threatened  him,  and  if  in  the  exercise  of 
ordinary  care  under  the  circumstances  he  would 
not  have  apprehended  the  danger  in  time  to 
have  avoided  it  he  is  not  to  be  charced  with 
contributory  negligence.  This  question  was 
also  for  the  jury. 

This  view  finds  support  in  the  following 
decisions:  Hawkins  v.  Johnson,  105  Ind.  29, 
4  N.  B.  172,  66  Am.  Rep.  169 ;  Chopin  v.  Com- 
bined Locks  Paper  Co.,  134  Wis.  35,  114  N.  W. 
96 ;  Homestake  Mln.  Go.  v.  FuUerton,  69  Fed. 
923,  16  C.  C.  A.  646;  Mich.  Headlining  <& 
Hoop  Co.  V.  Wheeler,  141  Fed.  61,  72  C.  C. 

A.  71.  The  decisions  In  these  cases  turn  for 
the  most  part  ui>on  the  lack  of  knowledge  on 
the  part  of  the  injured  plaintiffs  as  to  all  of 
the  elements  of  danger  attending  the  par- 
ticular revolving  shafts,  though  in  each  case 
the  plainttfT  had  knowledge  of  the  existence 
of  the  revolving  shaft  and  an  appreciation 
of  some  of  its  attending  dangers. 

The  following  cases  deal  with  injuries  to 
young  and  inexperienced  pei^le  from  re- 
volving shafts,  holding  the  Injured  plain- 
tiffs did  not  assume  the  risk  as  a  matter  of 
law,  upon  the  theory  that  the  court  could 
not  say,  as  a  matter  of  law,  that  they  knew 
and  ajwreclated  all  the  elements  attending 
danger:  Dowllng  v.  Allen,  74  Mo.  13,  41 
Am.  Rep.  298;  American  Tobacco  Co.  v. 
StricUing,  88  Md.  60a  41  Atl.  1083,  69  Ij. 

B.  A  909;  Paducah  Box  ft  Basket  Co.  v. 
Parker,  148  Ky.  607, 186  S.  W.  1012,  43  L.  R. 
A  (N,  8.)  179.  It  seems  to  us  that  even  these 
decisions  are  by  analogy  applicable  here.  In 
that  the  want  of  appreciation  of  all  the 
dements  of  danger  by  a  young  or  inexpe- 
rienced person  Is  analogous  to  the  want  ot 
appreciation  of  all  of  the  elements  of  dan- 
ger by  respondent  attending  this  projecting 
shaft  with  the  key  thereon,  because  of  his 
lack  of  knowledge  of  the  existence  of  the 
key  and  Its  projecting  shoulder,  which  very 
materially  enhanced  the  danger;  which  en- 
hanced danger  he  did  not  know  of  and  there- 
fore, of  coarse,  did  not  appreciate.  Had  he 
known  of  this  element  d  Increased  danger 
he  might  have  exercised  a  much  higher  de- 
gree of  care  on  coming  near  the  shaft 

Counsel  for  appellant  direct  our  attention 
to  Hoffman  v.  American  Foundry  Company, 
18  Wash.  287,  61  Pac.  385,  and  Brown  ▼. 
Tabor  MUl  Co.,  22  Wash.  317,  60  Paa  1126. 
In  the  Hoffman  Case  the  court  said: 

"The  collar  and  set  screw  were  In  plain  sight 
when  the  machinery  was  not  in  action,  and  it  is 
well-nigh  inconcdvable  that  respondeat  could 
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tave   workei   aronnd   the   machinery   for   four 
months  without  knowing  its  actual  condition." 

Upon  this  theory,  evidently,  the  court  held 
as  a  matter  of  law  that  the  injured  plaintifF 
was  guilty  of  contributory  negligence  in  do- 
ing what  he  did  so  close  to  the  set  screw. 
In  the  Brown  Case  the  shaft  which  caused 
the  injury  was  smooth  and  without  any  pro- 
jection thereon.  The  injured  plaintiff,  as 
well  as  other  employ^,  had  for  several 
months  repeatedly  passed  under  the  shaft,  it 
being  necessary  to  do  so  In  a  stooping  posi- 
tion. The  plaintiff  knew  of  Its  exact  condi- 
tion. It  had  no  set  screw,  key  or  other  pro- 
jection constituting  a  latent  enhanced  dan- 
ger as  the  key  in  this  case  did.  We  think 
both  of  these  cases  are  distinguishable  in  this 
respect  from  the  one  before  us. 

[3]  Another  fact  that  comes  to  the  aid  of 
respondent  is  that  he  was  directed  by  appel- 
lant's foreman  to  perform  this  particular 
duty,  which  required  him  to  pass  close  to  the 
projecting  shaft  and  even  to  work  very 
close  to  it  when  attending  the  carrier.  This 
direction  of  Itself  was  an  assurance  on  the 
part  of  the  employer  that  it  was  a  reason- 
ably safe  place  to  work.  It  was  not  so  mani- 
festly dangerous  as  to  charge  respondent 
with  assumption  of  this  risk,  as  a  matter  of 
law.  Christiansen  v.  McLellan,  74  Wash.  318, 
133  Pac.  434. 

[4]  There  are  decisions  of  the  courts  which 
may  seem  not  wholly  in  harmony  with  our 
views  here  expressed.  We  think,  however, 
that  for  the  most  part  they  will  be  found  up- 
on critical  examination  to  lack  consideration 
of  the  element  of  want  of  full  knowledge  of 
all  of  the  elements  of  danger,  such  as  would 
cause  the  injured  person  to  appreciate  the 
full  extent  of  the  attendant  dangers:  We 
conclude  that  the  trial  coort  could  not  have 
properly  held  as  a  matter  of  law,  that  re- 
spondent assumed  the  risk,  and  that  Its  rul- 
ing made  in  respondent's  fbvor  at  the  close 
of  the  evidence  introduced  in  his  behalf  was 
not  erroneous. 

[I]  Counsel  for  appellant  contend  that  the 
trial  court  erred  in  admitting,  over  their  ob- 
jection, certain  testimony  showing  actual 
knowledge  on  the  part  of  appellant's  super- 
intendent of  the  existence  of  the  projecting 
shaft  and  the  key  thereon.  With  a  view  of  so 
showing,  and  with  the  statement  on  the  part 
of  respondent's  counsel  that  It  was  "simply 
to  show  knowledge,"  a  witness  for  respond- 
ent was  asked  and  answered  as  follows: 

"Q.  Were  yon  ever  at  this  particular  place 
where  this  set  screw  was  and  this  elbow  oi  the 
key?  A.  Yes,  I  remember  one  occasion  where 
three  of  us  were  together  there.  •  •  •  Q. 
Now  that  was  before  I/>uie  was  hurt?  A.  Yes, 
sir.  Q.  How  long  before?  A,  It  must  have 
been  about  thTee  weeks.  Q.  Now  what  did 
you,  at  that  time,  hear  Mr.  Southworth  say 
to  Mr.  Whorf,  the  general  manager?  What  did 
he  say  with  reference  to  the  set  screw?  A. 
He  passed  the  remark  that  it  iarather  danger- 
ous to  have  it  uncovered.  Q.  To  have  what? 
A.  To  have  that  one  running  tincovered — with- 
out any  covering  on  it.  Q.  And  called  his  at- 
tention to  these  particular  two  things  which 


yon  mention  here?    A.  To  the  key  and  the  set 
screw." 

It  Is  now  argued  that  the  admission  of 
this  evidence  over  the  objection  of  counsel 
for  appellant  was  hearsay,  and  was  errone- 
ous and  prejudicial  as  such.  In  view  of  the 
fact  that  It  was  introduced,  not  for  the  pur- 
pose of  showing  that  the  projecting  shaft 
and  key  were  as  claimed  by  respondent  and 
were  dangerous,  but  for  the  purpose  of  show- 
ing that  appellant's  superintendent  had 
knowledge  of  the  condition  of  the  shaft  and 
key,  we  think  the  evidence  was  not  hearsay. 
In  Smith  V.  WhltUer,  95  Cal.  279,  293,  30 
Paa  529,  disposing  of  a  similar  contention. 
Justice  Harrison,  speaking  for  the  court, 
observed: 

"If  the  fact  sought  to  be  established  is,  that 
certain  words  were  spoken,  without  reference  to 
the  truth  or  faisity  of  the  words,  as,  for  in- 
stance, that  a  certain  statement  was  made  by 
a  party  to  the  action  as  an  admission  of  a  fact, 
or  was  made  to  him  as  a  notice,  or  under  such 
circumstances  as  to  require  action  or  reply 
from  him,  the  testimony  of  any  person  who 
heard  the  statement  is  original  evidence,  and 
not  hearsay.  Wharton  on  Evidence,  {  254; 
Greenleaf  on  Evidence,  }  100;  People  v.  Me- 
Crea,  32  Cal.  98;  People  v.  Estrado,  49  CaL 
171.  Such  evidence  is  admitted  for  the  par- 
pose  of  establishing  merely  the  utterance  of  the 
words,  and  not  their  truth,  but  the  admission 
in  evidence  of  the  woirds  spoken  is  not  to  be  used 
in  determining  the  issue  of  their  truth.  Neces- 
saril^,  the  words  so  spoken  are  brought  before 
the  jury,  but  the  jury  can  readily  be  instructed 
by  the  court  that  they  are  not  to  regard  them 
as  proof  of  the  facts  that  are  stated."  1  Wig- 
more,  Evidence,  {§  245-252. 

If  counsel  for  appellant  desired  to  have 
this  testimony  confined  more  definitely  to 
the  question  of  the  superintendent's  knowl- 
edge of  the  condition  there  existing,  and 
avoid  having  the  possible  effect  of  it  being 
hearsay  evidence  upon  the  question  of  the 
existence  of  such  condition,  they  had  oppor- 
tunity to  request  the  court  to  instruct  the 
jury  accordingly.  There  Is  nothing  in  this 
record  to  indicate  that  any  such  request  was 
made,  nor  even  ttaat  the  court  did  not  so 
instruct  the  Jury,  the  instructions  of  tbe 
court  to  the  Jury  not  being  before  ns  in  this 
record.  We  conclude  that  no  prejudicial  er- 
ror is  shown  In  the  admission  of  this  evi- 
dence. 

[8]  One  of  appellant's  grounds  for  new 
trial  is  newly  discovered  evidence,  A  num- 
ber of  affidavits  setting  out  the  alleged  new- 
ly discovered  evidence  were  filed  and  pre- 
sented to  the  trial  court  All  of  the  mate- 
rial facts  stated  therein  are  denied  by  coun- 
ter aflJdavits  filed  and  presented  to  the  trial 
court,  which  were  sworn  to  by  witnesses, 
who,  so  far  as  we  can  see,  are  equally  cred- 
ible with  those  making  the  affidavits  In  sup- 
port of  appellant's  motion,  though  less  in 
number.  We  have  read  all  of  these  affidavits 
with  considerable  care,  and  putting  aside 
the  question  of  the  evidence  b^ng  In  £act 
newly  discovered  and  the  want  of  diligence 
in  failing  to  discover  it  and  producing  it  up- 
on the  trial,  we  are  dearly  at  the  oj^on 
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that  the  trial  conrt  did  not  abnse  its  discre- 
tion In  denying  the  motion.  We  may  obserre 
that  a  considerable  portion  of  this  alleged 
new  eridence  touches  matters  which  are  not 
very  material  to  the  controversy,  and  a  con- 
siderable portlcoi  of  It,  though  not  all,  is  little 
else  than  cumulatlTe.  We  assume  that  the 
trial  court  regarded  it,  as  a  whole,  not  like- 
ly to  change  the  result  upon  a  new  triaL 
We  agree  with  sudi  conclusion.  State  v. 
Webb,  20  Wash,  600,  55  Pac.  935;  Thayer  v. 
Spokane  County,  36  Wash.  63,  78  Pac.  200; 
Knapp  T.  Obehalls,  65  Wash.  350,  U8  Pac. 
211. 
The  Judgment  Is  affirmed. 

HOIiCOMB,   'MOUNT,    MAIN,    FUIiLBIU 
TON,  and  KI/LIS,  JJ.,  ooncor. 


ENNIS  T.  BANKS   et  az.     (No.  12899.) 
(Supreme  Court  of  Washington.    Nov.  20, 1915.) 

1.  Physicians  and  Subgeons  «=>18  —  Mal- 
PBACiicB  —  Actions  —  Pleading  —  Nkqli- 

SKHCB. 

Where  pinintiff,  suing  for  alleged  malprac- 
tice of  a  physician,  alleges  a  specific  act  of  neg- 
ligence, and  thereafter  alleges,  "that  thereafter, 
b^anse  of  the  careless,  negligent,  and  unskill- 
fnl  treatment  of  the  said  defendant"  plaintiffa 
intestate  was  removed  from  defendant's  hospital 
to  jdaintifTs  home,  and  that  thereafter  plaintiff 
summoned  a  regular  practidng  physician  to  ad- 
minister and  prescribe  for  intestate,  but  at  the 
time  the  physician  was  secured,  intestate's  con- 
dition was  80  "critical  and  so  dangerous  because 
of  the  careless,  negligent,  and  unskillful  treat- 
ment of  the  said  defendant"  that  he  died,  the 
specification  and  allegation  of  negjigenoe  is  not 
changed  by  the  subsequent  all^tion,  so  tliat 
there  is  no  general  allegation  of  negligence  en- 
titling plaintiff  to  introduce  evidence  of  other 
acts  of  negligence  than  that  specifically  alleged. 
[Bd.  Note. — For  other  cases,  see  Physicians 
and  Surgeons,  Cent  Dig.  SS  34^-11,  43-46,  48; 
Dec.  Dig.  «=»1S.] 

2.  NbOUOKNOK     «s>119    —     PlAASINO    AND 

Faoor. 

PlaintifF  having  charged  the  appellant  with 
a  specific  act  of  negligence  cannot,  under  that 
charge,  introdnce  evidence  of  other  acts  and 
attempt  to  diow  negligence  therein,  ahhough 
i^e  is  not  obligated  to  plead  her  evidence  or  set 
out  in  detail  specific  acts. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  {f  200-216;    Dec.  Dig.  ^9U9.] 

8.  Physicians  and  Sttboeons  ®=»18  —  Mal- 

FBACnCK  —  AOTIONB  —   PUIADINO  —   NEO- 

uobucb. 

Where  there  is  evidence  that  a  specific 
act  alleged  as  negligence  of  a  physician  was  im- 
proper treatment,  a  motion  for  nonsuit  was 
properly  denied. 

[Ed.  Note.— For  other  cases,  see  Physicians 
and  Surgeons,  Cent.  Dig.  H  34-41,  48-16,  48; 
Dec.  Dig.  <&=9lS.] 

Department  2.  Appeal  from  Sni>erlor 
Court,  Lewis  County;   A  10.  Bice,  Jndga 

Action  by  Cora  S.  Ennis  against  Rush 
Banks  and  wife.  From  a  Judgment  for  plain- 
tiff, defendants  appeal.  Reversed  and  re- 
manded. 


Geo.  C.  CoBgdon,  of  Seattle,  and  Forney 
&  Ponder,  of  Chehalls,  for  appellants  Wed- 
maiic  &  Grimm  and  O.  D.  Oanningham,  all  of 
Centralla,  for  respondent ' 

MORRIS,  O.  J.  This  is  an  action  by  Cora. 
S.'Ennis  to  recover  damages  from  the  defend- 
ant for  alleged  malpractice  in  the  treatment 
of  her  husband  during  an  attack  of  typboid 
fever,  which  resulted  in  his  death.  The  de- 
fendant was  called  to  attoid  Mr.  Ennis  <» 
December  22,  1913,  and  on  the  following  day 
removed  him  to  his  hospital  at  C>entialia, 
where  he  remained  under  the  defendant's 
care  untU  January  14, 1014,  when  Mrs.  Ennis, 
being  dissatisfied  with  the  treatment,  caused 
his  removal  to  his  own  home  and  secured  the 
services  of  another  physician.  Mr.  Ennis 
failed  to  improve,  and  died  on  the  morning  of 
January  16th.-  Thereafter  Mrs.  Ennis  began 
this  action  and,  from  a  vwdlct  In  her  fa.vor, 
the  defendant  has  appealed. 

[1]  The  alleged  malpractice  on  which  the 
resi>ondent  based  her  right  to  recover  is  set 
out  in  paragraphs  6  to -8  of  the  complaint 
The  italics  are  ours.  The  charge  of  negli- 
gence In  paragraph  5  is  as  follows: 

"That  thereafter,  and  on  the  morning  of  the 
12th  day  of  January,  1014,  the  condition  of 
Donald  Ennis,  deceased  husband  of  plaintiff 
was  improved  and  the  said  improved  condition 
continued  until  the  morning  of  January  14, 
1914,  at  or  about  the  iiour  of  9  a.  m.  of  that 
day,  and  that  at  said  time  the  said  defendant. 
Rush  Banks,  n^ligently,^  oareleitlv,  and  im- 
»kmftMj/  direotei,  preionhed,  and  oommanded 
that  the  taid  Donald  Enmit  he  given  a  diet  of 
poached  eggs  and  toaited  bread." 

Paragraph  6  set  out  the  result  of  that  neg- 
ligence as  follows: 

"Pursuant  to  the  directions  and  prescriptions 
of  the  said  defendant.  Rush  Banks,  on  the  day 
and  date  aforesaid,  the  said  bread  and  eggs 
were  prepared  and  the  same  was  given  and  fed 
to  the  said  Donald  Ennis,  and  that  thereafter 
and  within  a  few  hours,  the  said  Donald  Ennis 
became  very  sick  and  suffered  great  pain  in 
his  stomach  and  bowels,  and  heoaute  of  taid 
carele»ine»i,  negligence,  and  wukillful  treat- 
ment, as  hereinaiove  mentioned,  the  bowels  of 
the  said  Donald  Ennis  were  perforated  and 
torn." 

Paragraph  8  alleges  that,  by  reason  of  the 
carelessness,  negligence,  and  unskillful  treat- 
ment of  the  said  Donald  Ennis  by  the  said 
Rush  Banks  "as  heretofore  set  forth,"  the 
respondent  has  sustained  damages  for  which 
she  asks  Judgment  It  will  be  noticed  that 
the  tJlegations  of  negligence  in  paragraphs 
6  and  8  expressly  refer  to  the  specific  act 
charged  in  paragraph  5 — ^tbe  giving  of  a  toast 
and  egg  diet  Paragraph  7  of  the  complaint 
is  as  follows: 

"That  thereafter,  and  on  the  afternoon  of  Jan- 
uai7  14,  1914,  heoause  of  the  careless,  negligent, 
and  unskillftd  treatment  of  the  said  defendant. 
Rush  Banks,  the  said  Dwiald  Ennis  too*  re- 
moved from  the  said  defendants'  hospital  to 
plaintiff's  home  at  CJentralia,  Lewis  county. 
Wash.,  and  that  thereafter  plaintiff  summoned 
Dr.  J.  G,  Sargent,  a  regular  practiclim  physi- 
cian, to  administer  and  prescribe  for  said  Don- 
ald Ennis;    but,   at  the  time  the  said  J.  G. 
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Sareent  waa  aecnred  to  treat  and  care  for  t>on- 
ald  finnis,  the  condition  of  the  said  Donald  En- 
qis  was  to  critical  and  so  danfferout,  because  of 
the  careless,  negligent  and  unskillful  treatment 
of^  the  said  defendant,  Ihish  Banks,  that  the 
said  Donald  Ennis  died  on  or  about  January 
je,  1914." 

At  the  trial  the  respondent  was  allowed, 
over  objection,  to  Introduce  evidence  of  the 
entire  course  of  treatment  of  the  deceased, 
IndudinK  evidence  of  acts  of  negligence  oth- 
er than  the  speclfle  act  of  giving  the  toast 
and  egg  diet  The  court,  being  of  the  opinion 
that  the  complaint  made  a  general  charge  of 
negligence,  admitted  the  evidence  and  in- 
strocted  the  jury  that,  if  they  should  find 
that  the  appellant  did  not  exercise  as  high  a 
degree  of  skUl  as  is  ordinarily  exercised  by 
physicians  in  the  same  or  similar  localities, 
but  if  in  tome  respect  be  failed  to  exercise 
that  degree  of  ability  and  judgmoit  ordina- 
rily exercised  by  members  of  the  profession, 
and  if  such  failure  was  the  proximate  cause 
of  the  death  of  deceased,  then  they  should 
find  for  the  respondent 

The  admission  of  evidence  of  the  appel- 
lant's entire  treatment  of  the  deceased,  and 
the  instructions  that  the  Jury  should  consider 
any  acts  of  negligence,  are  the  principal 
grounds  urged  for  a  reversal.  The  respond- 
ent contends  that  the  allegation  of  negligence 
contained  in  paragraph  7  is  a  general  allega- 
tion of  negligence  which  will  admit  proof  of 
any  negligent  treatment  by  the  appellant; 
while  the  appellant  contends  that  the  evi- 
dence should  have  been  limited  to  showing 
nej^Ugence  as  charged  in  paragraph  5,  in  the 
^ving  of  the  toast  and  egg  diet,  and  tbat  the 
jury  should  have  been  Instructed  to  find  for 
the  respondent  only  if  that  act  was  found  to 
constitute  negligence  resulting  In  the  death 
of  Mr.  B^nnis.  In  the  case  of  Albln  v.  Seattle 
Blectric  Co.,  40  Wash.  51,  82  Pac.  145,  we 
held  that,  under  a  speclfle  allegation,  where 
there  was  no  general  allegation  of  negligence, 
evidence  of  other  negligent  acts  was  inad- 
missible, saying: 

"If  the  facts  constltutitip  negligence  are  spe- 
ciQcally  alleged,  the  pleader,  in  presenting  his 
evidence,  should  be  limited  to  proof  of  such 
facts,  otherwise  there  would  be  a  variance  to 
the  prejudice  of  the  opposite  party." 

So  here,  unless  the  allegation  in  paragraph 
7  can  be  construed  as  a  general  allegation  of 
negligence,  evidence  of  any  other  negligent 
acts  was  Inadmissible,  and  the  instructions 
which  allowed  the  jury  to  consider  any  neg- 
ligent act  by  the  appellant  were  erroneous. 
Construing  the  complaint  In  its  entirety,  we 
are  of  the  opinion  that  there  is  no  general 
allegation  of  negligence  under  which  evidence 
of  negligent  treatment  other  than  the  specif- 
ic act  charged  is  admissible.  The  allegations 
of  paragraph  7,  which  the  respondent  relies 
upon  as  a  charge  of  general  negligence,  are 
given  as  the  reason  for  the  removal  of  the 
deceased  to  his  home  and  as  the  cause  of  his 
critical  condition,  but  are  not  separate  allega- 
tions that  the  appellant  treated  the  deceased 
in  an  tmskillful  manner,  or  that  he  was 


guilty  of  any  negligence.  To  hold  that  the 
statements  In  paragraph  7  charge  the  appel- 
lant generally  with  negllgenoe  would,  in  our 
opinion,  be  giving  to  the  language  used  a 
strained  construction,  and  would  do  vlolmce 
to  the  very  rule  which  the  respondent  herself 
asks  us  to  Invoke,  namely,  that  the  complaint 
be  construed  as  a  whole  to  determine  its 
meaning. 

[2]  We  do  not  hold  that  the  respondent 
was  obligated  to  plead  her  evidence  or  set 
out  in  detail  specific  acts  under  a  general 
charge.  What  we  do  hold  is  that,  having 
charged  the  appellant  with  a  specific  act  of 
negligence,  she  may  not  under  that  diarge 
Introduce  evidence  of  other  acts,  and  attempt 
to  show  negligence  therein,  and  have  the  jury 
Instructed  t9  find  for  her  if  they  find  tliat  the 
appellant  failed  In  any  retpect  to  exercise  the 
degree  of  ability,  skill,  and  judgment  ordina- 
rily possessed  and  exercised  by  members  of 
the  medical  profession  practicing  in  his  own 
and  similar  localities.  The  evidence  should 
have  been  restricted  to  that  tending  to  prove 
that  the  giving  of  a  toast  and  egg  diet  was  in 
this  particular  ease  unskillful  and  negligent 
treatment  and  the  jury  should  have  been  in- 
structed to  find  for  the  respondent  only  if 
they  so  determined.  While  this  rule  would 
permit  tlie  respondent  to  introduce  evidence 
of  the  appellant's  treatment  of  her  husband, 
prior  to  the  giving  of  the  toast  and  egg  diet, 
it  would  permit  such  evidence  only  for  the 
purpose  of  showing  that  the  diet  given  was 
improper  in  his  then  condition.  Testimony 
given  by  the  nurse  as  to  the  length  of  a  rub- 
ber tube  used  In  giving  enranas,  and  by  the 
respondent  as  to  the  heart  action  of  her  hus- 
band, had  no  beariag  on  the  issue  to  be  de- 
termined, and  could  only  have  been  confusing 
to  the  jury,  and  should  therefore  have  been 
excluded.  We  have  sufficiently  referred  tO' 
the  Instructions  to  show  that  they  did  not 
im>perly  put  before  the  Jury  the  sole  Issue 
in  the  case,  but  allowed  them  to  consider 
geaeraUy  whether  any  part  of  the  treatment 
by  the  respondent  was  negligent 

[3]  llie  appellant  urges  that  the  trial  court 
should  have  granted  his  motion  for  a  nonsuit 
at  the  dose  of  the  respondent's  case.  There 
was,  however,  evidence  tbat  the  toast  and 
egg  diet  was,  under  the  circumstances,  an. 
improper  treatment.  Dr.  Blair  so  testified. 
This  was  evidence  that  the  specific  act  alleg- 
ed was  negligent,  and  this  evidence  should 
have  been  submitted  to  the  jury  under  proper 
instructions. 

The  motion  for  nonsuit  was  properly  de- 
nied, but  because  of  the  Improper  admlssioB 
of  evidence  and  the  erroneous  instructicms, 
the  case  must  go  back  for  a  new  trial.  This 
concluslipn  makes  it  unnecessary  for  us  to 
consider  other  groimds  of  error  assigned. 

Judgment  reversed,  and  the  cause  remand- 
ed for  a  new  trial. 

MAIN,  FUIiLBRTON,  and  KLUS,  JJ, 
concur.  .  . 
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BRONSON  V.  STVBRSON.     (No.  12C97.) 

(Suprone  Court  of  Washington.     Nov.  22, 

1915.) 

1.  CONSTITUTIONAI.     IiAW     «=S>83  —  PEBSONAI. 

t..iberty    —    lupkisonubnt    fob    debt   — 

"Debt." 

lUm.  &  Bal..  Code,  {  749,  providing  that  a 
defendant  may  be  arrested  in  civil  cases,  in  ac- 
tions for  damages,  on  a  cause  of  action  not  aris- 
ing out  of  contract,  where  defendant  is  a  non- 
resident, or  is  about  to  remove  from  the  state, 
where  the  action  is  for  any  injury  to  person 
or  character,  for  wronjjlolly  taking,  detaining, 
or  converting  property,  in  an  action  for  fines  or 
penalties,  on  promise  to  marry,  for  money  re- 
ceived, pr(q>erty  embexiled,  fraudulently  misap- 
plied, or  converted  by  a  public  officer,  an  at- 
torney or  a  corporation's  agent,  or  other  person 
in  fidnciar;  capacity,  for  professional  mhwon- 
duct,  for  a  recovery  of  possession  of  personal 
property  unjustly  detained,  and  concealed,  re- 
moved, or  disposed  of,  when  defendant  has  been 
guilty  of  a  fraud  fai  contracting  a  debt,  or  in 
concealing  or  disposing  of  property  sought  to 
be  taken  by  suit,  wbea  the  action  is  to  pre- 
vent threatened  injury  to  or  destruction  of 
property,  when  a  defendant  refuses  to  apply 
money  to  payment  of  judgments  with  intent  to 
defraud  plaintiff,  or  when  he  refuses  to  com- 
ily  with  the  legal  order  of  the  court  to  de- 
raud  plaintiff,  is  unconstitutional,  under  Const 
art  1,  §  17,  providing  there  shall  be  no  im- 
prisonment for  debt  except  in  case  of  abscond- 
ing d^bors;  a  judgment  founded  on  tort  be- 
ing a  "debt"  within  the  meaning  of  the  Consti- 
tution. 

[Kd.  Note.— For  other  cases,  see  Constltntjon- 
al  Law,  Oent  Dig.  H  150-151%;  Dec.  Dig. 
«8=>83.] 

2.  Conbtitdtiomaij  Law  «=»14— Constbuc- 
noN— Meanimo  of  Language. 

In  construing  a  state  Constitution  the  lan- 
guage thereof  is  to  be  taken  in  its  general  and 
ordinary  sense,  and  when  words  having  both  a 
restricted  and  general  meaning  are  used,  the 
general  must  prevail,  unless  the  context  dear- 
ly indicates  that  the  limited  sense  was  in- 
tended. 

[Ed.  Note^For  other  csms,  see  COTstatation- 
al  Law,  Cent.  Dig.  S  11:  Dec.  Dig.  «8=»14.] 

Department  2.  Appeal  from  Superior 
Conrt,  Lewis  County;  B.  H.  Wright,  Judge. 

Action  by  Amy  D.  Bronson,  by  BYank  D. 
Bronson,  ber  guardian  ad  litem,  against  Har- 
ry Syverson  for  sedaction.  Judgment  for 
plaintiff,  and  execution  returned  unsatisfied, 
whereupon  the  Judgment  was  amended,  and 
an  execution  against  the  person  of  defendant 
issued,  upon  which  he  was  seized  and  con- 
fined in  Jail.  From  an  order  overruling  a 
motion  for  his  discharge,  d^endant  appeals. 
Reversed  and  remanded,  with  Instructions  to 
discharge' defendant. 

Hayden,  Langhorne  &  Metzger,  of  Tacoma, 
and  Thacker  &  Hancock,  of  Chehalls,  for  ap- 
pellant G.  E.  Hamaker,  of  Portland,  Or., 
for  respondent 

PULLERTON,  3.  The  respondent,  Amy  D. 
Bronson,  an  Infant,  by  her  guardWn,  brought 
in  action  against  the  appellant,  Harry  Sy- 
verson, to  recover  for  her  seduction,  stating 
her  damages  at  $20,000.  An  answer  was  filed 
by  Syverson  traversing  the  allegations  of  the 


complaint,  and  peftlng  up  affirmatively  facts 
which  were  thought  to  show  want  of  cajiad- 
ty  in  the  plaintiff  to  sue.  The  affirmative 
matter  was  denied  by  a  reply,  and  the  cause 
being  thus  at  Issue,  was  set  for  trial  by  the 
court  on  a  day  certain.  On  the  day  appoint- 
ed for  the  trial  the  plaintiff  appeared  In  per- 
son and  by  her  counsel  and  announced  her- 
self ready  for  trial.  Ihe  defendant  did  not 
appear,  either  in  person  or  by  his  counsel, 
and  on  his  counsel  being  called,  they  an- 
nounced that  the  defendant  would  not  fur- 
ther appear  In  the  action.  The  court  there- 
upon caused  a  Jury  to  be  Impaneled,  heard 
the  evidence  of  the  plaintiff,  and  submitted 
the  cause  to  the  Jury  under  instructions 
deemed  applicable  thereto.  The  jury  return- 
ed a  verdict  In  the  usual  form,  fiodlug  for 
the  plaintiff  and  assessing  ber  damages  at 
$20,000.  The  court  upon  the  same  day  en- 
tered a  Judgment  upon  the  verdict  to  the  ef- 
fect that  the  plaintiff  have  and  recover  from 
the  defendant  the  amount  returned  by  the 
Jury,  together  with  her  costs  and  disburse- 
ments. An  execution  was  issued  upon  the 
Judgment  against  the  proiierty  of  the  defend- 
ant and  placed  In  the  hands  of  the  sheriff 
who  returned  It  wholly  unsatisfied. 

After  the  return  of  the  writ  the  plaintiff 
applied  to  the  court  by  petition  for  an  amend- 
m^t  of  the  Judgment,  averring  In  the  peti- 
tion that  the  cause  of  aqtlon  was  one  under 
which  the  defendant  could  have  be^i  arrested 
in  virtue  of  the  statute,  and  prayed  that  the 
Judgment  be  amended  by  adding  thereto  a 
clause  permitting  the  arrest  of  the  defend- 
ant The  petition  was  heard  without  service 
upon  or  notice  to  the  defendant,  at  the  con- 
clusion of  which  the  court  made  the  follow- 
ing order: 

"It  is  therefore  ordered,  adjudged,  and  de- 
creed that  there  be  added  to  the  terms  of  the 
judgment  entered  herein,  on  the  24th  day  of 
October,  191.3^  without  otherwise  in  any  way 
interfering  with,  changing,  or  modifying  tlie 
terms  or  the  meaning  of  said  judgment,  the 
following  words,  and  figures,  to  wit:  That  the 
clerk  of  this  court  is' hereby  ordefsd  and  direct- 
ed to  issue  an  execution  against .  the  person  of 
the  defendant,  and  that  the  sheriff  of  Lewis 
county,  Wash.,  or  the  sheriff  of  any  other  coun- 
ty in  the  state  of  Washineton  where  the. de- 
fend ant  may  be  found,  shall  be  and  is  hereby 
required  to  arrest  the  defendant  and  place  him 
in  the  county  Jail  and  hold  him  there  untU 
said  judgment  is  paid  and  satisfied  or  until 
ho  shall  be  discharged  according  to  law.' 

"And  it  is  further  ordered  that  upon  the  filing 
and  entering  of  this  order  the  clerk  immedi- 
ately isi<ue  an  execution  against  the  person  6f 
the  said  defendant,  Harry  Syverson,  directed 
to  the  sheriff  of  TiCwis  county.  Wash.,  or  to  any 
other  sheriff  of  any  pthei*  county  of  the  state 
of  "W'ashinjrton  where  the  defendaiit  may  be 
found,  ordering  the  said  sheriff  to  whom  said 
execution  shall  be  issued  to  forthwith  arrest 
the  said  defendant,  Harry  Syverson,  and  com- 
mit him  to  the  county  jail  of  Lewis  county. 
Wash.,  Until  he  shall  pay  such  Judgment  or 
thence  be  discluirged  according  to  law?' 

Imraedlattiy  oa  the  entry  of  th»  order  the 

clerk  Issued  an  execution  thereon  against' the 
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person  of  the  defendant,  on  whlcih  tbe  sheriff 
arrested  the  defendant  and  confined  him  to 
the  Jail  of  Lewis  county.  After  his  arrest 
the  defendant  moved  for  his  discharge,  bas- 
ing his  motion  on  a  nnmber  of  grounds.  The 
motion  was  overmled,  and  an  order  entered 
accordingly.  From  this  order  the  defendant 
appeals. 

[1  ]  Among  the  grounds  assigned  In  the  mo- 
tion for  the  discharge  of  the  defendant  was 
the  ground  that  he  was  being  imprisoned  for 
debt,  In  violation  of  article  1,  §  17,  of  the 
Constitution,  which  provides:  "There  shall 
be  no  imprisonment  for  debt  except  in  case 
of  absconding  debtors."  Our  conclusion  on 
this  branch  of  the  motion  precludes  the  ne- 
cessity of  discussing  the  others. 

The  provision  of  the  statute  thought  to 
Justify  the  arrest  of  the  defendant  Is  found 
at  section  749  of  the  Code  (Rem.  &  Bal.),  and 
reads  as  follows: 

'^he  defendant  may  be  arrested  in  the  fol- 
lowing cases: 

"1.  In  an  action  for  the  recovery  of  damages, 
on  a  cause  of  action  not  arising  out  of  con- 
ttact,  where  the  defendant  is  a  nonresident  of 
the  state,  or  is  about  to  remove  therefrom,  or 
wbere  the  action  is  for  an  injury  to  person  or 
character,  or  for  Injuring,  or  for  wrongfully 
taking,  detaining,  or  converting  property; 

"2.  In  an  action  for  a  fine  or  penalty,  or  oa 
a  promise  to  marry,  or  for  money  received,  or 
property  embezzled,  or  fraudulently  misapplied, 
or  converted  to  his  own  use,  by  a  pnbUc  officer, 
or  by  an  attorney,  or  by  an  officer  or  agent  of 
a  corporation  in  the  course  of  his  employment 
as  such,  or  by  any  factor,  agent,  broker,  or  oth- 
er person  in  a  fiduciary  capacity,  or  for  any 
misconduct  or  neglect  in  office  or  in  a  profes- 
sional employment; 

"S.  In  an  action  to  recover  the  possession  of 
personal  property  unjustly  detained,  when  the 
property,  or  any  part  thereof,  has  been  conceal- 
ed, removed,  or  disposed  of,  so  that  it  cannot 
be  found  or  taken  by  the  sherifP,  and  with  in- 
tMit  that  it  should  not  be  so  found  or  taken, 
or  with  the  intent  to  deprive  the  plaintiff  of  the 
benefit  thereof; 

"4.  When  the  defendant  has  been  foiilty  of 
a  fraud  in  contracting  the  debt,  or  mcurring 
the  obligation  for  which  the  action  is  brought, 
or  In  concealing  or  dispoeing  of  the  property, 
for  the  taking,  detention,  or  conversion  of  which 
the  action  is  brought; 

"6b  When  the  defendant  has  removed  or  dis- 
posed of  his  property  or  is  about  to  do  so,  with 
Intent  to  defraud  his  creditors: 

"6.  When  the  action  is  to  prevent  threatmed 
injury  to  or  destruction  of  property,  in  which 
the  party  bringing  the  action  has  some  right, 
interest,  or  title,  which  will  be  impaired  or  de- 
stroyed by  such  injury  or  destruction,  and  the 
danger  ia  imminent  that  such  property  will  be 
destroyed  or  its  value  impaired,  to  the  injury 
of  the  plaintiff; 

"7,  On  the  final  judgment  or  order  of  any 
court  in  tliis  state  while  the  same  remains  in 
force,  when  the  defendant,  having  no  property 
subject  to  execution,  or  not  sufficient  to  satisfy 
such  judgment,  has  money  which  he  ought  to 
apply  in  payment  upon  such  judtrment,  wliich 
he  refuses  to  apply,  with  intent  to  defraud  the 

{tlaintiff,  or  when  he  refuses  to  comply  with  a 
egal  order  of  the  court,  with  intent  to  defraud 
tiie  plaintiff;  or  when  any  one  or  more  of  the 
caoses  exist  for  which  an  arrest  is  allowed  in 
the  first  daas  of  cases  mentioned  in  this  sec- 
tion." 

Historically,  this  section  of  the  statute,  al- 
thoutfh  in  a  somewhat  different  form,  was 


first  enacted  Into  law  by  the  territorial  Leg- 
islature of  1854  (Laws  1854,  p.  145) .  It  was 
re-enacted  In  Its  original  form  in  1860  (Laws 
1859-60,  p.  18),  and  again  In  1863  (Laws 
1862-63,  p.  101).  In  1868  the  territorial  Leg- 
islature authorized  the  Grovemor  of  the  ter- 
ritory to  appoint  "three  discreet  persons  as 
Code  commissioners,''  to  revise,  digest,  and 
codify  the  statute  laws  of  the  territory,  em- 
powering  the  commission,  when  appointed,  to 
thoroughly  revise  such  laws,  classify  and  ar- 
range them  under  apprc^riate  titles,  reject 
all  repealed  and  obsolete  statutes,  and  "make 
and  Incorporate  Into  the  dvll,  criminal,  pro- 
bate and  justice's  practice  acts,  such  amend- 
ments as  they  or  a  majority  of  them  shall 
deem  advisable,"  requiring  the  commission 
to  report  the  result  of  the  labors  to  the  next 
session  of  the  Legislature.  Laws  1867-68,  p. 
64.  The  commission  a^Minted  paranant  to 
the  act  reported  a  number  of  Mils,  among 
which  was  one  entitled  "An  act  to  regulate 
the  practice  and  proceedings  In  dvll  actlcms.*' 
The  bill  was  enacted  Into  law  by  the  L^i»- 
lature  of  1869  In  the  form  and  under  the 
title  r^^rted  by  the  commission.  In  this 
act  the  statute  In  question  ai>pear8  in  the 
laws  in  Its  present  form  for  the  first  time. 
Laws  1869,  p.  28,  §  114.  It  was  again  re- 
enacted  in  the  codiflcation  of  1873  (Laws 
1873,  p.  30)  ;  again  in  1877  (Laws  1877,  p. 
2(Q;  and  finally  again  In  the  codification  of 
1881  (Code  of  1881,  p.  63).  Since  1869  there 
has  been  no  change  In  its  phraseology,  and, 
if  not  repugnant  to  article  1,  |  17,  of  the 
Constitution,  remained  In  force  as  a  part  of 
the  state  statutes  in  virtue  of  article  27,  |  2, 
of  that  Instmment  Since  statehood  the  cod- 
Iflcatlcm  of  the  laws  have  been  unofficial  in 
their  InceptioiL  Each  of  the  several  codiflers 
has,  however,  Included  the  statute  In  bla 
compilation  as  part  of  the  eri sting  laws. 
2  Hill's  Code,  |  229;  Code  of  1890.  |  4616; 
2  Balllnger's  Code,  |  5464;  Pieroe'a  Code,  i 
4S6;  Rem.  &  BaL  Code,  |  749. 

Tlie  Code,  In  the  dtiapter  of  whidi  tbla  sec- 
tion forms  a  part,  and  elaewbere,  provides 
appropriate  remedies  toe  carrying  the  provi- 
sion of  the  section  into  execution.  Section 
611  (Rem.  &  BaL  Code)  specially  provides 
for  a  writ  of  exeoatlon  against  the  person; 
section  613,  the  form  and  contents  of  the 
writ,  providing  that  "It  Shall  require  the 
sheriff  to  arrest  snch  debtor,  and  commit 
him  to  the  jail  of  the  county  until  he  shall 
pay  the  Judgment,  with  Interest,  or  be  dis- 
charged according  to  law."  Section  617  pro- 
vides that  a  person  arrested  oa  such  execu- 
tion shall  be  imprisoned  within  the  jail,  or 
the  liberties  thereof,  and  kept  at  his  own 
expense  until  satisfaction  of  the  execution 
or  his  legal  discharge,  "but  the  plaintiff  shall 
be  liable  to  the  sheriiD^,  In  the  first  instance, 
for  such  expense  as  In  other  cases  of  arrest 
in  the  same  manner  and  to  the  same  extent 
as  therdn  prescribed."  The  "other  cases 
of  arrest"  mentloDed  zafer  to  anwata  made 
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prior  to  the  final  judgment  In  the  action,  spe- 
cifically to  section  757  of  the  CkxJe.  This 
section  provides: 

"The  sheriff  shall  execute  the  warrant  hj 
arresting  the  defendant,  and  keeping  him  in 
CTistody  until  discharged  by  law.  And  the  plain- 
tiff, in  the  first  instance^  shall  be  liable  for 
the  sheriff's  fees,  for  the  food  and  maintenance 
of  any  person  under  arrest,  which,  if  required 
by  the  sheriff,  shall  be  paid  weekly  in  advance. 
And  such  fees  so  paid  shall  be  added  to  the 
costs  taxed  or  accruing  in  the  case,  and  be 
collected  as  other  costs.  And  if  the  plaintiff 
shall  neglect  to  pay  such  fees  for  three  dnys 
after  a  demand.  In  writing,  upon  the  plaintiff 
or  his  attorney  for  payment,  the  sheriff  may  dis- 
charge defenduit  out  of  custody." 

No  soeans  are  provided  by  which  the  judg- 
ment debtor  can  procure  his  own  disoharge 
other  than  by  a  payment  of  the  judgment 
with  Interest,  together  with  the  costs  and 
accruing  costs.  If  the  judgment  debtor  Is 
unable  to  pay,  he  may  be  kept  in  confinement 
as  long  as  the  judgment  creditor  wills  it. 
The  judgment  creditor  has  but  to  pay  "for 
food  and  maintenance"  of  the  judgment 
debtor  to  keep  him  in  confinement  for  the 
term  of  his  natural  life.  In  this  regard  the 
statute  has  all  of  the  harshness  of  the  an- 
cient common  law.  Now,  in  Bngtand,  under 
the  Victorian  statutes,  the  debtor  can  be  re- 
leased by  taking  the  poor  debtor's  oath;  and 
In  most  of  the  states  of  the  Union,  where  Im- 
prisonment for  failure  to  pay  a  judgment  is 
allowed  at  all,  there  is  either  a  time  limit  be- 
yond which  the  imprisonment  cannot  ex- 
tend, or  a  means  of  procuring  a  discharge  by 
some  act  of  the  debtor  himself.  The  harsh- 
ness of  the  remedy  afforded  by  the  act  does 
not,  of  course,  argue  strongly  against  its 
constitutionality,  but  it  does,  we  think,  argue 
strongly  In  favor  of  the  belief  that  the  peo- 
ple of  the  state  have  -generally  regarded  the 
remedy  as  obsolete.  Notwithstanding  the 
fact  that  it  has  been  bat  infrequently  re- 
sorted to,  we  cannot  believe  that  the  Legisla- 
ture would  have  allowed  it  to  remain  on  the 
statute  books  .in  its  present  form  had  they 
thought  that  llfb  imprisonment,  a  punishment 
now  only  inflicted  for  the  highest  crime 
known  to  the  law,  was  a  possibility  under  it 
We  believe  they  would  have  modified  it  to  a 
degree  more  oonslstent  with  modem  thought 
and  ideas,  especially  since  the  mother  coun- 
try from  whom  it  was  borrowed  has  long 
since  abolished  it  as  contrary  to  good  public 
policy. 

In  the  cases  cited  by  the  parties  from  our 
own  reports  which  are  thought  to  sustain 
their  respective  contentions,  we  fail  to  find 
that  the  precise  question  presented  has  been 
authoritatively  determined,  although  in  the 
discussion  of  cognate  qiie8tl<Mis  we  harve 
touched  upon  it  to  some  extmt,  expremdng 
thweon,  perhaps,  somewhat  discordant  views. 
In  Bnrrichter  r.  Cline^  S  Wash.  136,  28  Paa 
SS7,  the  action  was  upon  a  foreign  judgment 
In  which  the  defendant  was  arrested  and 
held  to  ball  on  an  afiidavlt  charging  that  he 
was  about  to  leave  the  state  with  intent  to 
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defraud  his  creditors.  The  defendant  ai^ 
pealed,  contending  that  his  arrest  was  ille- 
gal and  improvident  The  court  sustained 
his  contention  "on  the  ground  that  by  article 
1,  S  17,  of  the  Constitution,  Imprisonment 
for  debt  except  in  the  case  of  absconding 
debtors,  was  abolished,  and  on  the  further 
ground  that  the  affidavits  presented  to  the 
court,  and  on  which  the  order  of  arrest  was 
made,  stated  no  facts  sufficient  to  constltnte 
a  cause  for  arrest  under  Code  (section  749) 
If  the  same  had  been  still  operative."  Frona 
the  language  of  the  court  it  can  be  inferred 
that  it  was  thought  an  arrest  of  a  defendant 
in  a  dvH  action,  except  In  the  case  of  an  ab- 
sconding debtor,  was  Illegal,  no  matter  what 
gave  rise  to  the  cause  of  action,  but  as  the 
record  of  the  case  shows  that  the  cause  of 
action  on  which  the  judgment  sued  upon  was 
founded  arose  out  of  contract  the  expression 
of  the  court  can  only  be  taken  as  indicative 
of  Its  views,  not  as  an  authoritative  deter- 
mination of  the  question. 

In  Colby  v.  Backus,  19  Wash.  847,  68  Pac. 
367,  67  Am.  St  Rep.  732,  the  court  had  before 
it  the  constitutionality  of  the  act  permitting 
a  committing  magistrate  to  charge  the  costs 
of  a  cilmhial  proceeding  Instituted  before 
bim,  if  the  complaint  be  found  frivolous  or 
malicious,  to  the  prosecuting  witness,  and  to 
commit  such  witness  until  such  costs  be  paid, 
or  he  be  discharged  by  due  process  of  law. 
It  was  contended  that  the  statute  allowed 
Imprisonment  for  debt  but  the  court  said 
that  the  costs  were  imposed  upon  him  as  a 
penalty,  and  "did  not  constitute  strictly  and 
simply  a  debt  any  more  than  the  fine  Imposed 
iwon  a  party  convicted  of  assault  and  bat- 
tery Is  a  debt";  further  saying  that  the  "im- 
prisonment which  is  forbidden  by  the  Con- 
stitution under  article  1,  i  17,  relates  to  Ua- 
blllty  arising  on  a  contract"  This  case 
more  nearly  touches  the  question  than  does 
the  earlier  one,  but  the  real  question  before 
the  court  was  after  all  whether  the  Legisla- 
ture coold,  without  violating  the  constitutlwa- 
al  provision  cited,  impose  a  penalty  for  friv- 
olous or  malicious  prosecutions:  in  other 
words,  the  i>rovlslon  is  in  the  nature  of  a 
criminal  statute,  and  it  is  the  frivolity  and 
malidoueness  that  is  punished,  not  the  mere 
failure  to  pay  a  debt  The  case  therefore, 
like  the  earlier  one,  cannot  be  said  to  be  de- 
terminative. 

In  the  case  of  In  re  Cave,  26  Wash.  214,  66 
Pac.  425,  90  Am.  St  IR«p.  736,  the  petitioner 
was  ordered  imprisoned  for  refusing  to  obey 
an  order  of  the  court  directing  him  to  turn 
over  money  and  property  in  his  possession 
in  satisfaction  of  a  judgment  of  alimony, 
costs,  and  attorney  fees  awarded  against 
him  in  a  suit  for  divorce:  It  was  omtraded 
that  the  order  was  a  vloIatl<»i  of  the  Con- 
stitution, but  the  court  held  otherwise,  us- 
ing this  language: 

"It  is  well-settled  law  of  this  country  that 
a  decree  or  order  for  alimociy  in  a^vareejuEpr^ 
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oeeding  is  not  a  febt,  witillo  the  meaning  ol 
tiiat  term  aa  used  in  section  17,  art.  1,  of  our 
Constitution." 

But  it  la  evident  that  the  real  ground  of 
tbe  decision  is  that  Imprisonment  can  be 
used  as  a  means  of  coercing  the  performance 
of  the  order  of  the  court;  to  compel  the  de- 
fendant to  do  a  thing  which  was  In  his  pow- 
er to  do ;  not  as  a  punlsliment  for  a  failure 
to  satisfy  a  Judgment  of  alimony  which  he 
had  no  means  of  satisfying.  That  the  Judg- 
ment of  this  court  would  have  been  other- 
wise had  it  been  shown  that  the  defendant 
was  without  property  to  satisfy  the  Judgment 
is  evidenced  by  our  later  decision  of  Hol- 
comb  V.  Holcomb,  63  Wash.  611,  102  Pac  653, 
where  we  held: 

It  is  "always  a  defense  to  a  proceeding  of  this 
kind  to  show  that  tlie  disobedience  was  not 
willful,  but  was  the  result  of  pecuniai*y  inability 
or  other  misfortunes  over  which  the  accused 
had  no  control." 

In  Re  Milecke,  S2  Waab.  S12, 100  Pac.  748, 
21  L.  R.  A.  (N.  S.)  259,  132  Am.  St  Rep. 
968,  we  had  before  ua  the  act  making  it  a 
misdemeanor  to  fail  to  pay  a  hotel  or  board 
bill.  It  was  contended  that  the  act  was 
violative  of  the  Constitution  prohibiting  im- 
prisonment for  debt,  but  the  court  refused 
to  sustain  the  contrition,  using  the  follow- 
ing language: 

"We  cannot  read  the  statute  as  does  counsel 
for  appelant.  It  does  not,  in  our  judgment, 
warrant  imprisonment  for  a  debt.  It  would 
be  t>eyond  uur  province  to  hold  that  a  person 
could  be  imprisoned  for  a  simple  contract  debt; 
or,  to  put  it  in  the  way  of  counsel  for  ap- 
pellant, simply  because  he  did  not  pay  his  hotel 
bill.  The  hotel  keeper,  if  he  should  undertake 
to  use  the  law  as  a  whip  to  compel  the  pay- 
ment of  an  overdue  account  honestly  contracted, 
would  himself  be  subjected  to  the  penalties  of 
the  law,  and  become  liable  for  damages  in  a 
civil  action.  The  law  under  consideration  goes 
no  further  than  to  say  that  the  fraudulent  in- 
curring of  a  debt  is  a  crime.  Appellant  has  ob- 
tained a  thing  of  value  with  intent  to  defraud. 
He  is  liable,  as  much  so  as  is  the  one  who  by 
fraudulent  pretense  obtains  the  goods  of  a  mer- 
chant or  the  money  of  a  banker." 

In  further  arguing  the  question  the  court 
stated  that  th&  prohibition  contained  in  ar- 
ticle 1,  §  17,  of  the  Constitution  related  to 
an  obligation  arising  out  of  contract,  and 
"is  never  extended  to  cover  a  tort,"  dtlng 
and  quoting  authorities  to  that  effect  from 
other  Jurisdictions.  But  again  we  think  the 
question  whether  the  constitutional  prohibi- 
tion related  to  Judgments  founded  upon  torts 
was  not  strictly  before  us.  It  was,  of  tourse, 
a  complete  answer  to  the  objection  raised 
to  say  that  the  constitutional  prohibition  did 
not  apply  to  debts  contracted  in  the  man- 
ner prohibited;  yet  the  result  of  'the  case 
must  have  been  tile  same  had  it  been  deter- 
mined that  the.  constitutional  inhibition  .did 
at^y  to  debts  contracted  in  tort;  slhce  in 
the  later  case  of  State  v.  PilUng,  63  Wash. 
464,  102  Pac.  230,  182, Am:  St  Rep.  1080, 
veaklng  of  a  prosecution  for  drawing  a 
check  vstoa  a  bank  in  which  drawer  had  no 
twids  or  ciedlt,  it  was  said:  -  > . 


"The  contention  that  th«  statote  anthoriiea 
imprisonment  for  debt,  in  violation  of  section 
17  of  article  1  of  the  state  Constitution,  is  not 
well  founded.  The  statute  punishes  the  party 
for  his  frond,  and  not  for  his  failure  to  redeem 
his  check.  In  re  Milecke,  62  Wash.  312,  100 
Pac.  743  [21  U  R.  A.  (N.  S.)  258,  132  Am. 
St.  Hep.  968]." 

In  State  v.  McFarland,  60  Wash.  98,  110 
Paa  792,  140  Am.  St  Rep.  909,  the  defend- 
ant had  been  convicted  of  violating  the 
act  relating  to  the  Inspection  of  hotels, 
inns,  and  public  lodging  houses.  Rem. 
&  Bal.  Code,  ij|  6030-6049.  The  act,  among 
other  things,  provides  for  the  Inspection  of 
such  places,  and  requires  the  owner,  man- 
ager, or  person  in  charge  to  pay  the  cost 
of  such  Inspection,  making  it  a  misdemeanor 
to  refuse  to  so  pay  punishable  by  imprison- 
ment The  defendant  contended  that  the  act 
w«s  unconstitutional  because  authorizing  Im- 
prisonment for  debt,  and  to  the  extent  that 
the  act  t)erniltted  snch  imprisonment  the 
contention  was  sustained,  the  court  ufing 
this  language: 

"In  this  case  tiier  snttrs  act  purged  of  the 
sirgle  invalid  feature  which  provides  for  im- 
prisocment  for  d^t,  can  and  must  be  sustained. 
Ite  only  alleged  criminal  offense  with  the 
commission  of  which  the  appellant  has  been 
charged  is  that  he  did  not  pay  the  Inspectiim 
fee.  He  cannot  be  fined  nor  unprisoned  for  any 
such  act  as  It  cannot  be  made  a  criminal  of- 
fense." 

But  obviously,  notwithstanding  the  lan- 
guage of  the  court,  the  case  does  not  de- 
termine either  directly  or  in  principle  tbe 
question    at   bar. 

In  Hamilton  t.  Padfle  Drug  Co.,  78  Wash. 
689,  139  Pac.  642,  It  hppeared  that  the  plain- 
tiff had  been  engaged  in  business  at  Valdea, 
Alaska,  and  had  Incurred  an  Indebtedness  to 
the  Pacific  Drug  Company.  He  disposed  <rf 
his  business,  and  embarked  for  Seattle,  at^ 
riving  there  in  the  nighttime.  After  his 
arrival  at  Seattle,  and  while  he  inm  stni  in 
his  stateroom,  he  was  arrested  on  the  com- 
plaint of  the  drug  company  as  an  absconding 
debtor,  and  imprisoned  in  the  county  Jan  of 
King  county.  After  his  discharge  he  sued 
the  drug  company  In  damages  alleging  an 
Illegal  arrest  and  an  unlawful  Imprisonmrat 
He  recovered  in  the  court  below,  and  on  the 
appeal  to  this  court  the  drug  company  sought 
to  Justify  the  arrest  and  -  Imprisonment  <m 
the  constitutional  provision  cited.  The 
court  held  that  tbe  constltlntional  provision 
was  not  self-executing,  and  that  there  was 
no  statute  prescribing  a  procedure  by  which 
its  provisions-  coAld  be  canted  into  eitect 
saying  with  referenoe  to  the  statute  now  in 
question  that  the  effect  of  the  adoption  of 
ttte  constttutieouil  provlsloa  "was  to  abate 
the  rl^t  of  atrest  In  all  cases  spedfled" 
tbeteilL '  Since,  however,  tlie  case  was  one 
wheM  the  debt  was  contractual,  and  since 
the  sthtute  does  not  purport  to  autboiKe  ar- 
Kst  and  impilsonment  except  "aa  a  cause  of 
action  not"  avltdng  out  eC  contract"  tlie 
court  was  dearly  right  In  holding  that  it 
dlA  not  fdrolsb  •  piooedure  for  tlw  axreat  of 
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an  absconding  debtor,  tmt  the  case  can 
hardly  be  aald  to  determine  the  question  pre- 
sented In  the  case  at  bar. 

The  authorities  cited  from  other  Jurisdic- 
tions we  shall  not  specially  review.  They 
hold  with  practical  unanimity  that  con- 
stitutional provisions  prohibiting  Imprison- 
ment for  debt  have  reference  only  to  con- 
tractual debts,  not  to  obligations  Incurred  in 
the  commlsslcm  of  some  form  of  tort 

[2]  But,  notwithstanding  our  own  expres- 
sions and  the  practically  unanimous  holdings 
'elsewhere  to  the  contrary,  we  liare  felt  com- 
pelled to  hold  the  statute  inimical  to  the 
constitutional  provision  cited.  As  we  said  on 
another  occasion,  It  is  a  cardinal  rule  of 
construction  that  the  language  of  a  state 
Constitution,  more  than  that  of  any  other 
of  tike  written  Iaw«,  Is  to  be  taken  in  its 
general  and  ordinary  sense.  The  reason 
for  the  rule  lies  In  the  fact  that  its  mak- 
ers are  the  people  who  adopt  it  Its  language 
is  their  language,  and  words  employed  there- 
in have  meaning  as  the  generality  of  the 
people  understand  them.  When,  therefore, 
words  are  used  in  a  Constitution  which  have 
both  a  restricted  and  general  meaning,  the 
general  must  prevail  over  the  restricted, 
unless  the  nature  of  the  subject-matter  or 
the  context  Indicates  that  the  limited  sense 
was  Intended.     Says  Mr.  Justice  Story: 

"Every  word  employed  in  the  Constitution  is 
to  be  expounded  in  its  plain,  obvious,  and  com- 
mon sense,  unless  the  context  furnishes  some 
ground  to  control,  qualify,  or  enlarge  it  Com- 
stitutiong  are  not  desired  for  metaphysical  or 
lo^cal  Bubtilties,  for  mceties  of  expression,  for 
cnticnl  propriety,  for  elaborate  shades  of  mean- 
ini;,  or  for  the  exercise  of  philosophical  acute- 
ness  or  judicial  research.  They  are  instruments 
of  a  practical  nature,  founded  on  the  common 
business  of  human  lite,  adapted  to  common 
wants,  designed  for  common  nse,  and  fitted  for 
common  understandings.  The  people  make 
them,  the  people  adopt  them,  the  people  must  be 
supposed  to  read  them,  with  the  help  of  common 
sense,  and  cannot  be  presumed  to  admit  in  them 
any  recondite  meaning  or  any  extraordinary 
glosfS."    1  Story  Const  |  451. 

So  Mr.  Sedgwick,  In  his  work  on  Oonstltu- 
tlonal  Law: 

"In  the  consideration  of  these  questions  it 
may  be  observed  in  the  first  place,  that  in  the 
construction  of  a  Constitution  the  rule  is :  'Its 
terms  must  be  taken  in  the  ordinary  and  com- 
mon acceptation,  because  they  are  supposed  to 
have  been  so  understood  by  the  framers  and  by 
the  people  who  adopted  it.  This  is  unquestion- 
ably the  correct  rule  of  interpretation.  It  un- 
like the  acts  of  our  Legislature,  owes  its  whole 
force  and  authority  to  its  ratification  by  the 
people ;  knd  they  Judged  it  by  the  meaning  ap- 
parent on  its  face  according  to  the  general  use 
of  the  words  employed,  when  they  do  not  appear 
to  have  been  used  in  a  legal  or  technical  sense.' " 

In  e  R.  O.  L.  52,  under  the  title  "Constitu- 
tional Law,"  It  is  said: 

"Words  on  terms  used  in  a  Constitution,  being 
dependent  on  ratification  by  the  people,  must 
be  understood  in  the  sense  most  obvioas  to  the 
common  understanding  at  the  time  of  its  adop- 
tion, althou(;h  a  different  rule  might  be  applied 
in  interpreting  statutes  and  acts  of  the  Legisla- 
ture. This  gives  rise  to  the  recognized  rule  of 
Qonatruction  that  it  i/t  presumed  .t^t  .words  apr 


pearing  in  a  Constltntlon  have  been  used  ac- 
cording to  their  plain,  natural,  and  usual  sig- 
nification and  import,  and  the  courts  are  not  at 
Uberty  to  disregard  the  plain  meaning  of  words 
of  a  Constitution  in  order  to  search  for  some 
other  conjectured  intent.  This  rule  does  not 
apply,  however,  to  technical  words  and  phrases 
which  necessarily  should  be  given  a  technical 
signification." 

And  In  E^plng  y.  Colnmbas,  117  Oa.  263, 

43  S.  E.  808,  Justice  Cobb,  speaking  of  the 
word  "debt,"  as  used  in  the  Constitution  of 
Georgia,  used  this  language: 

"Constitutions  are  the  result  of  popular  will, 
and  their  words  are  to  be  understood  ordinarily 
as  used  in  the  sense  that  such  words  convey  to 
the  popular  mind.  6  Am.  &  Eng.  Enc.  L.  (2d. 
Ed.)  924,  925.  There  is  nothing  in  the  para- 
graph under  consideration  which  indicates  that 
the  term  'debt'  was  used  in  any  other  way  than 
in  its  ordinary  and  popular  sense.  If  a  person 
unversed  in  tne  technical  niceties  of  the  law  is 
asked  what  is  the  amount  of  his  debts,  his  an- 
swer to  the  question  in  every  instance  would  be 
an  amount  which  would  represent  the  present 
liability  that  he  is  under  at  the  moment  the 
question  is  answered.  A  farmer  who  has  been 
so  unfortunate  as  to  be  compelled  to  place  a 
long  loan  upon  his  farm,  if  asked  what  was  the 
amount  of  the  debt  upon  his  farm,  would  unhes- 
itatingly answer  by  giving  an  amount  which 
would  represent  the  principal  of  the  debt  and 
any  interest  that  was  past  due  and  payable  at 
the  time  the  inquiry  was  made.  One  who,  in 
making  a  return  of  his  property  for  taxation,  is 
required  to  state  to  the  tax  receiver  the  amount 
of  solvent  debts  due  him  would  not,  in  the  case 
of  a  perfectly  solvent  debt,  consider  that  be 
was  under  a  moral  obligation  to  return  for 
taxation  the  value  of  the  debt  at  any  higher 
amount  than  one  which  would  represent  the 
principal  and  any  interest  that  was  past  due 
at  the  time  the  return  was  made.  It  is  useless 
to  multiply  illustrations.  The  debt  of  an  indi- 
vidual, or  a  corporation,  or  the  public,  in  its 
usual  and  popular  sense,  means  the  amount  for 
which  the  individual  or  corporation  or  the  pub- 
lic would  be  presently  liable  if  called  upon  to 
discharge  the  obligation.  The  law  deals  at  all 
points  with  the  man  of  ordinary  prudence  and 
average  capacity  as  the  standard,  for  the  sim- 
ple reason  that  communities  and  commonwealths 
are  made  up  of  persons  of  this  class.  Constitu- 
tions are  adopted  by  commonwealths  so  made 
up,  and  the  meaning  to  be  given  to  such  instru- 
ments is  that  meaning  which  the  man  of  ordi- 
nary prudence  and  average  intelligence  and  in- 
formation would  give.  Generally  the  meaning 
given  to  words  by  the  learned  and  technical  is 
not  to  l»e  given  to  words  appearing  in  a  Consti- 
tution. In  other  words,  the  popular  meaniug  is 
to  be  given  to  the  words  of  a  Constitution,  un- 
less the  context  or  the  instrument,  taken  as  a 
whole,  imperatively  requires  some  other  mean- 
ing. Before  the  words  can  be  given  a  purely 
technical  meaning  wtiich  would  be  different  from 
the  popular  meaning,  the  intention  that  they 
should  be  so  understood  must  be  plainly  appar- 
ent and  palpably  manifest" 

Turning  to  the  constitutional  provision 
now  in  question,  It  Is  at  once  apparent  that 
the  word  "debt"  therein  was  used  in  Its 
popular  and  general  sense.  The  prohibition 
Is  contained  in  a  separate  section.  It  is  a 
simple  declaration  that  there  shall  be  no  Im- 
prisonment for  debt  except  In  cases  of  ab- 
sconding debtors.  Nothing  In  the  context  or 
subject-matter  indicates  that  it  Is  otherwise 
limited,  nor  do  we  find  elsewhere  In  the  Con- 
9titution  anything  that  Indlcates^lhat  It  was 
Intended  to.  be  otherwise  llmltedi    The  quea- 
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tlon  then  arises:  How  was  the  term  "debt" 
understood  In  Its  general  and  ordinary  slg- 
nlflcatlou  at  the  time  of  the  adoption  of  the 
Constitution?  Obvlonsly,  It  seems  to  us,  it 
was  nnderstood  to  signify  obligations  due 
from  one  person  to  another  of  every  charac- 
ter, which  would  include  judgments  entered 
in  actions  ex  delicto  as  well  as  in  actions  ex 
contractu.  The  one  is  as  much  of  an  obliga- 
tion as  Is  the  other.  Apart  from  the  particu- 
lar section  in  question,  the  same  provision 
has  been  made  by  law  for  the  collection  of 
the  one  as  for  the  collection  of  the  other; 
in  each  class  the  property  of  the  judgment 
debtor  can  be  seized  and  sold  for  the  satis- 
faction of  the  sum  awarded  under  an  ordi- 
nary writ  of  execution.  Again,  other  provi- 
sions of  the  statute  indicate  that  such  Is  Its 
meaning.  The  statute,  for  example,  provides 
for  bail  upon  arrest,  for  sureties  in  attach- 
ment proceedings,  for  sureties  on  the  bonds 
required  of  public  officers,  on  the  bonds  of 
•executors  and  administrators,  on  bonds  of 
litigants  required  to  secure  costs  In  certain 
-cases,  and  under  multifarious  other  condi- 
tions, all  of  whom  are  required  to  Justify 
that  they  were  worth  the  sum  for  which 
they  become  sureties  over  and  above  all  of 
their  Just  debts  and  liabilities.  Surely  no  such 
obligor  or  surety  would  be  permitted  to  es- 
cape punishment  under  the  statute  making 
It  a  criminal  offense  to  take  a  false  oath  In 
-such  cases  by  showing  that  the  debt  which 
be  had  overlooked  when  taking  the  oath  was 
A  Judgment  In  an  action  arising  In  tort. 

The  lexicographers,  both  ancient  and  mod- 
«m,  IncLude  such  a  Judgment  In  their  deflnl- 
-tlon  of  the  term  "debt."  Sir  Edward  Coke, 
commenting  on  the  word  "debltum"  as  used 
In  the  statute  of  Merton,  says: 

"Debitum  siKnifieth  not  only  debt  for  which 
an  action  of  debt  doth  lie,  but  here  in  this  an- 
<dent  act  of  Parliament,  it  sifmifieth  generally 
any  duty  to  be  yielded  or  paid." 

Bnrrill  In  his  Law  Dictionary  says: 
"The  word  'debt'  is  of  large  import,  including 
not  only  debts  of  record  or  Judgment,  and  debts 
1)7  specially,  but  also  obligations  arising  under 
Hlmple  contract  to  a  very  wide  extent,  and  in 
its  popular  sense  includes  all  that  is  due  to  a 
man  under  any  form  of  obligation  or  promise." 

BoQvler  defines  the  word  as  "All  that  Is 
■due  a  man  under  any  form  of  obligation  or 
promise;"  and  "Judgment  debt"  as  "One 
which  is  evidenced  by  matter  of  record." 
Webster's  International  Dictionary  defines 
It  as: 

"Tliat  which  is  due  from  one  person  to  an- 
other, whether  money,  goods,  or  services;  that 
which  one  person  is  bound  to  pay  to  another  or 
to  perform  for  his  benefit;  thing  owed ;  obliga- 
tion;  Uabfllty." 

Definitions  given  by  the  courts  of  the  term 
"debt"  will  be  found  collected  in  Oyc.  under 
the  title  "Debt."  None  of  them  deny  that. 
In  ordinary  acceptation,  a  Judgment  founded 
«pon  a  tort  Is  a  debt,  and  some  of  them  ex- 
pressly so  state.  Mertz  v.  Berry,  101  Mich. 
32,  6ft  N.  W.  445.  24  L.  S.  A.  786.  45  Am. 


St.  Rep.  379;  Carr  v.  State,  106  Ala.  35»  17 
South.  350,  34  L.  R.  A.  634,  6i  Am.  St  Rep. 
17 ;  Delllnger  v.  Tweed,  66  N.  C.  206;  Hamp- 
ton V.  Truckee  Canal  Ca  (C.  CL)  19  Fed.  1 ; 
Smith  V.  Omans,  17  Wis.  406 ;  Turner  v.  Wil- 
son, 49  Ind.  587;  Hunter  v.  Windsor,  24  Vt 
327;  Carver  v.  Bralntree  Manufacturing  Co., 
2  Story.  432,  448,  Fed.  Cas.  No.  2,485. 

If  these  considerations  be  sound,  it  fallows 
as  of  course  that  the  constitutional  inhlUtioii 
applies  to  a  Judgment  In  an  action  of  tort; 
for,  If  It  be  the  rule  that  the  words  of  the 
Constitution  must  be  construed  in  their  gen- 
eral and  ordinary  sense,  and  it  Is  further 
true  that  a  Judgment  founded  on  tort  la  a 
"debt"  within  the  general  or  ordinary  mean- 
ing of  that  term,  there  Is  no  escape  from  the 
conclusion  that  the  people  In  adopting  the 
Constitution  meant  to  prohibit  imprisonment 
on  Judgments  founded  on  tort. 

Another  reason  which  leads  us  to  the  con- 
clusion that  Judgments  in  actions  for  torts 
are  debts  within  the  meaning  of  the  Constitu- 
tion is  found  In  the  fact  that  the  prohibition 
with  respect  to  Imprisonment  for  debt  there- 
in is  broader  and  more  sweeping  in  its  terms 
than  are  the  Constitutions  of  the  states 
whose  courts  maintain  a  contrary  doctrine. 
In  so  far  as  our  researches  have  gone,  the 
Constitutions  of  such  states  ccmtaln  excei>- 
tlons  to  the  general  declaration  which  ma- 
terially narrow  Its  scope  and  effect  Ours,  It 
will  be  observed.  Is  without  limitation  as  to 
the  character  of  the  debt  the  only  exception 
being  cases  of  absconding  debtors,  which  Is 
as  applicable  to  debts  evidenced  by  Judg- 
ments founded  on  contract  as  It  is  to  judg- 
ments founded  on  tort  This  distinction  we 
cannot  think  to  be  without  meaning.  It 
would  seem  that,  had  the  makers  of  the  Con- 
stltutl<m  intended  that  there  should  be  limi- 
tations to  the  broad  expression  used,  they 
would  have  so  stated  In  express  terms,  or  at 
least  in  the  terms  of  the  existing  Ccmstitu- 
tions  under  which  the  limitations  had  beoi 
declared.  Ex  parte  John  Hardy,  68  Ala. 
306;  Carr  v.  State,  106  Ala.  35,  17  South.  350, 
84  El.  R.  A.  634,  64  Am.  St  Rep.  17;  E^c  parte 
Prader,  6  Cal.  239. 

But  there  Is  a  reason  aside  from  the  ones 
discussed  why  In  this  state  the  penalty  of 
Imprisonment  should  not  be  imposed  in  a 
dvil  action,  be  Its  nature  what  It  may,  other 
than  In  the  one  case  In  which  the  Constitu- 
tion especially  permits  it  It  Is  violative  of 
the  public  policy  of  the  state  as  announced 
by  the  courts  and  acquiesced  to  by  the  Leg- 
islature. The  reason  why  a  Judgment  In  an 
action  In  tort  Is  thought  not  to  be  within  the 
clause  of  the  Constitution  prohlbittog  impris- 
onment for  debt  is  as  well  stated  to  the  case 
of  United  States  v.  Walsh,  1  Deady,  281,  Fed. 
Cas.  Na  16,635,  as  to  any  ci  the  adjudicated 
cases.    It  Is  there  said: 

"A  person  who  wiUfally  Injures  another  in 
person,  property,  or  character  is  liable  therefor 
in  damages.  In  some  sense  he  may  be  called  the 
debtor  of  the  yarty  injured,  aad  the  sum  doe  tat 
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the  Injury  a  debt  But  lie  Is,  In  fact,  a  wrong- 
doer, a  trespasser,  and  does  not  come  within 
the  reason  of  the  rale  which  exempts  an  honest 
man  from  imprisonment  because  he  is  pecuniari- 
ly unable  to  pay  what  he  promised  to.  For  in- 
stance, a  person  who  wrongfully  beats  his  neigh- 
bor, kdls  his  ox,  or  girdles  his  fruit  trees  ought 
not  to  be  considered  in  the  same  category  as  an 
unfortunate  debtor.  He  ought  to  be  liable  to 
arrest  in  action  for  damages  by  the  party  in- 
jured. Deny  him  this  remedy,  and  in  the  major- 
ity of  such  cases  it  would  amount  to  a  denial 
of  justice,  and  a  deliberate  repudiation  and  dis- 
regard of  the  injunction  contained  in  section  10 
of  the  same  article  :  'Every  man  shall  have  rem- 
edy by  due  course  of  law  for  injury  done  him 
in  person,  property  or  reputation.'  It  may  be 
admitted  that  a  penalty  given  by  statute  is  tech- 
nically a  debt.  It  does  not,  however,  arise  upon 
contract,  but  by  operation  of  law.  It  is  imposed 
as  a  quasi  punishment  for  the  violation  of  law 
or  the  neglect  or  refusal  to  perform  some  duty 
to  the  public  or  individuals  enjoined  by  law. 
Penalties  are  imposed  in  furtherance  of  some 

Sublic  policy,  and  as  a  means  of  securing  obe- 
ience  to  law.  Persons  who  incur  them  are  ei- 
ther in  morals  or  law,  wrongdoers,  and  not 
simply  unfortunate  debtors  unable  to  perform 
their  pecuniary  obligations.  I  do  not  think  the 
constitutional  provision  prohibiting  imprison- 
ment for  debt  was  intended  to  apply  to  or  in- 
•dade  such  cases." 

In  other  words,  tlie  reason  for  the  rule 
lies  tn  the  fact  tliat  the  action,  is  not  only 
-compensatory,  but  is  vindictive  and  puni- 
tive, and  in  the  nature  of  quasi  punishment 
for  the  violation  of  law.  But  this  court 
-early  annonnced,  and  has  consistently  ad- 
hered to  the  rule,  that  vindictive,  exemplary, 
-or  punitive  damages  are  not  recoverable  in 
this  state  unless  the  Legislature  had  ex- 
pressly so  provided;  that  compensation  Is 
the  fundamental  principle  of  the  law  of 
■damages,  the  right  to  punish  for  crime  be- 
ing the  prerogative  of  the  state.  Spokane 
Truck  &  Dray  C!o.  v.  Hoefer,  2  Wash.  45, 
26  Pac.  1072,  11  U  ».  A.  689,  26  Am.  St 
R^.  842;  Sloan  v.  I.angcrt,  6  Wash.  20, 
32  Pac.  1015;  Atrops  v.  OosteUo,  8  Wash. 
140,  86  Pac.  620;  Levy  v.  Flelschner,  Mayer 
A  Ob.,  12  Wash.  15,  40  Pac.  384;  Davis  ▼. 
tracoma  R.  &  Power  Co.,  35  Wash.  203,  77 
Pac.  200,  66  I*  R.  A.  802;  Woodhouse  v. 
Powles,  43  Wash.  617,  86  Pac.  1063,  8  L. 
R.  A.  (N.  S.)  783,  117  Am.  St  R^.  1079, 
11  Ann.  Cas.  64;  Helland  v.  Bridenstine,  55 
Wash.  470,  104  Pac.  ^6;  Corcoran  v.  Postal 
Telegraph-Ctible  Co.,  80  Wash.  570,  142  Pac 
29,  L.  R.  A.  1915B.  652. 

Hie  reason  for  the  rule  Is  forcefully  and 
vigoroTisIy  stated  by  Jndge  Dunbar  in  the 
■case  first  cited.  After  quoting  the  state- 
ment of  Greenleaf  to  the  effect  that  damages 
are  given  as  a  compensation  or  satisfaction 
to  the  plaintiff  for  an  injury  actually  re- 
ceived, and  that  they  should  be  precisely 
commensurate  with  the  Injury,  the  learned 
and  distinguished  Jurist  continued  as  fol- 
lows: 

"It  seems  to  us  that  there  are  many  valid  ob- 
jections to  interjecting  into  a  purely  civil  action 
the  elements  of  a  criminal  trial,  intermingling 
into  a  sort  of  a  medley  or  legal  jumble  two  dis- 
tinct systems  of  judicial  procedure.  While  the 
defendant  is  tried  for  a  crime,  and  damages 


awarded  on  the  theory  that  he  has  been  proven 
guilty  of  a  crime,  many  of  the  time-honored 
rules  governing  the  trial  of  criminal  actions, 
and  of  the  rights  that  have  been  secured  to  de- 
fendants in  criminal  actions  'from  the  time 
whereof  the  memory  of  man  runneth  not  to  the 
contrary,'  are  absolutely  ignored.  Under  this 
procedure,  the  doctrine  of  presumption  of  inno- 
cence until  proven  guilty  beyond  a  reasonable 
doubt  finds  no  lodgment  in  the  charge  of  the 
court,  but  is  supplanted  by  the  rule  in  civil  ac- 
tions of  a  preponderance  of  testimony.  The 
fallacy  and  unfairness  of  the  position  is  made 
manifest  when  it  is  noted  that  a  person  can  be 
convicted  of  a  crime,  the  penalty  for  which  is 
unlimited,  save  in  the  uncertain  judgment  of 
the  jury,  and  fined  to  this  unlimited  extent  for 
the  benefit  of  an  individual  who  has  already 
been  fuUv  compensated  in  damages  on  a  smaller 
weight  of  testimony  than  he  can  be  in  a  crim- 
inal action  proper,  brought  for  the  benefit  or 
protection  of  the  state,  where  the  amount  of  the 
fine  is  fixed  and  limited  by  law;  and,  in  addi- 
tion to  this,  he  may  be  compelled  to  testify 
against  himself,  and  is  denied  the  right  to  meet 
the  witnesses  against  him  face  to  face  under  the 
practice  in  civil  actions  of  admitting  depositions 
m  evidence. 

"Exclusive  of  punitive  damages,  the  measure 
of  damages  as  uniformly  adopted  by  the  courts 
and  recognized  by  the  law  Is  exceedingly  liberal 
towards  the  injured  party.  There  is  nothing 
stinted  in  the  rule  of  compensation.  The  party 
is  fully  compensated  for  all  the  Injury  done  Us 

Eerson  or  his  property,  and  for  all  losses  which 
e  may  sustain  by  reason  of  the  injury,  in  addi- 
tion to  recompense  for  physical  pain,  if  any  has 
been  inflicted.  But  it  does  not  stop  here;  it 
enters  the  domain  of  feeling,  tenderly  inquires 
into  his  mental  sufferings,  and  pays  him  for 
any  anguish  of  mind  that  he  may  have  expe- 
rienced. Indignities  received,  insults  borne, 
sense  of  shame  or  humiliation  endured,  lacera- 
tions of  feelings,  disfiguration,  loss  of  reputa- 
tion or  social  position,  loss  of  honor,  impair- 
ment of  credit,  and  every  actual  loss,  and  some 
which  frequently  border  on  the  imaginary,  are 
paid  for  under  the  rule  of  compensatory  dam- 
ages. The  plaintiff  is  made  entirely  whole.  The 
bond  has  been  paid  in  full.  Surely  the  public 
can  have  no  interest  in  exacting  the  pound  of 
flesh.  Ordinarily  the  administration  of  the  laws 
is  divided  into  two  distinct  jurisdictions,  the 
civil  and  the  criminal,  each  governed  by  rules  of 
procedure  and  by  rules  governing  the  admission 
and  weight  of  testimony  different  and  distinct 
from  the  other.  The  province  of  the  civil  court 
is,  as  -its  name  indicates,  to  investigate  civil 
rights.  There  its  Jurisdiction  ends,  or  ought 
to  end ;  while  the  province  of  the  criminal  court 
is,  as  its  name  imports,  to  investigate  and  pun- 
ish crime  and  restrain  its  commission.  And  it 
is  to  the  criminal,  and  not  to  the  dvil.  Jurisdic- 
tion that  society  looks  for  its  protection  against 
criminals.  The  object  of  punishment  is  not  to 
deter  the  criminal  from  again  perpetrating  the 
crime  on  the  particular  individual  injured,  but 
for  the  protection  of  society  at  large;  and  as 
the  state  is  at  the  expense  of  restraining  and 
controlling  its  criminals,  and  as  fines  are  impos- 
ed for  the  double  purpose  of  restraining  the  of- 
fender and  of  reimbursing  the  state  for  its  out- 
lay in  protecting  its  citizens  from  criminals,  we 
are  at  a  loss  to  know  by  what  process  of  rea- 
soning, either  legal  or  ethical,  the  conclusion  is 
reached  that  a  plaintiff  in  a  civil  action,  under 
a  complaint  which  only  asks  for  compensation 
for  injuries  received,  is  allowed  to  appropriate 
money  which  is  supposed  to  be  paid  for  the  ben- 
efit of  the  state.  It  is  to  be  presumed  that  the 
state  has  fully  protected  its  own  interests,  or 
as  fully  at  least  as  they  could  be  protected  by 
laws,  when  it  provides  for  the  punishment  of 
crime  in  its  criminal  statutes  and  fixes  the  fine 
at  a  sum  which  it  deems  commensurate  with  the 
crime  designated ;   hence  punitive  damajes  can- 
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not  be  allowed  aa  the  theorjr  that  it  is  for  the 
benefit  of  aociety  at  large,  but  must  logtcally  be 
allowed  on  the  uieoty  that  they  are  for  the  sole 
benefit  of  the  plaintic,  who  has  already  been  ful- 
ly compensated— a  theory  which  is  repugnant  to 
every  sense  of  justice." 

Since  the  annonncement  of  this  rule-  the 
Legislature  has  not,  in  so  far  as  we  are 
advised,  with  the  possible  exception  of  one 
or  two  instances  and  In  these  seemingly  by 
Inadvertence,  permitted  the  recovery  of 
exemplary  and  punitive  damages  as  a  part 
of  the  remedy  for  an  act  which  it  has  pro- 
hibited as  a  wrong.  It  has  not  so  provided 
for  the  commission  of  the  act  for  which  re- 
covery was  had  in  the  present  action,  al- 
though It  has  made  the  act  felony,  and  has 
subjected  offenders  against  it  to  prosecution 
as  other  offenders  are  prosecuted  who  vio- 
late the  laws  of  the  state.  Since  the  rea- 
sons for  holding  that  the  constitutional  in- 
hibition does  not  operate  against  Judgments 
founded  on  tort  does  not  obtain  in  this  state, 
but  is  violative  of  its  policy  as  expressed 
by  Its  courts,  it  would  seem  that  the  rule  it- 
self should  not  obtain. 

Ftor  these  reasons,  we  are  constrained  to 
hold  that)  the  Judgment  of  the  court  is  vio- 
lative of  the  section  of  the  Oonstitution  pro- 
hibiting imprisonment  for  debt,  and  that 
the  court  erred  in  overruling  the  defend- 
ant's motion  for  his  discharge.  The  order 
appealed  from  is  reversed,  and  the  cause 
remanded,  with  instructions  ito  discharge 
the  defendant. 

HORRIS,  C.  J.,  and  MOUNT,  BLLIS,  and 
MAIN,  JJ.,  concur. 


McROBERTS  v.  HOAR. 

(Supreme  Court  of  Idaho.    Oct    30,  1915.    Re- 
hearing Denied  Nov.  26,  1915.) 

1.  Ofvickbb  «s»66  — Pubuo  Offiobbs  — Bk- 

MOVAL. 

Held,  that  under  section  7459,  Rev.  Codes, 
there  are  two  grounds  provided  for  the  removal 
of  a  public  officer:  First,  where  he  is  guilt^r  of 
charging  and  collecting  illegal  fees  for  services 
rendered  or  to  be  rendered  in  his  office;  and, 
second,  where  he  has  refused  or  neglected  to  per- 
form official  duties  pertaining  to  his  office. 

[Ed.  Note. — For  other  cases,  see  Officers, 
Cent  Dig.  |  96 ;    Dec.  Dig.  <8=»6e.] 

2.  Offickbs  «=»66— Removai/— "Fwt"— Iixk- 
OAi.  Fees. 

The  term  "fees,"  as  used  in  section  7459, 
Rev.  Codes,  designates  the  sums  authorized  by 
law  to  be  charged  for  services  rendered  by  a 
public  officer  in  the  discharge  of  his  duties  as 
prescribed  by  law  (citing  Words  and  Phrases, 
p.  2713). 

[Ed.  Note. — For  other  cases,  see  officers.  Cent 
Dig.  i  96;  Dec.  Dig.  <8=»66. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Fee.} 

S.  Quo  Waeranto  <&=»24:— Removai.  of  Pttb- 
xic  Officers— iLLEQAi  Fees— Pboceedinos 
BY  Private  Persons. 

Section  7459,  Rev.  Codes,  is  a  penal  statute, 
and  intended  to  punish  public  officials  for  charg- 
ing and  collecting  illegal  fees  for  services  ren- 


dered in  their  offldal  capacity,  or  for  neKlecting 
to  perform  official  duties  pertaining  to  tn^  ot- 
fice.  And  for  these  offenses  a  public  officer  can 
be  informed  against  and  prosecuted  by  a  pri- 
vate person.  But  no  proceeding  can  be  main- 
tained by  a  private  inaividnal  against  a  public 
official  under  this  statute  for  any  other  kind  of 
misconduct. 

[Ed.  Note.— For  other  cases,  see  Quo  Warran- 
to, Cent  Dig.  {  27 ;   Dec.  Dig.  <8=924.] 

4.  Officebs  *=>68  —  Publio  Ojticebs  — Bb- 

110  VAX. 

Where  it  affirmatively  appears  on  the  face 
of  an  information  that  the  public  officer  did 
not  charge  or  collect  illegal  fees  for  services 
rendered  in  his  office,  but  that  such  compensa- 
tion was  paid  him  under  a  contract  entered  in- 
to for  services  rendered  independent  and  out- 
side of  the  duties  of  his  office,  section  7459, 
Rev.  Codes,  does  not  apply.  Corker  v.  Pence, 
12  Idaho,  152,  85  Pac.  388 ;  Ponting  ▼.  laaman, 
7  Idaho,  284,  62  Pac.  680,  and  Collman  v.  Wan- 
amaker,  27  Idaho,  342,  149  Pac.  292,  cited  and 
followed. 

[Ed.  Note.— For  other  cases,  see  Officers,  Cent 
Dig.  i  96 ;    Dec  Dig.  «=>66.] 

5.  Quo  Wabbanto  «=36&— Rehovai,  of  Pub- 

UO  OvnCEBS— ILLXOAI,  Feks— InrOBKATIOIl 

AXO  Pboof. 

Where,  in  an  action  to  remove  a  public  of- 
ficer under  section  7459,  Rev.  Codes,  the  infor- 
mer relies  on  the  collection  of  illegal  fees  aa 
the  basis  of  his  complaint  it  must  be  alleged 
and  proved  bv  competent  evidence  that  the  of- 
ficial was  guuty  of  charging  and  collecting  il- 
legal fees  for  services  rendered  in  his  office  while 
acting  in  his  official  capacity,  that  he  charged 
and  collected  fees  not  authorized  by  law  for 
services  prescribed  by  law,  or  that  he  presented 
for  allowance  to  the  board  of  county  commia- 
sioners,  for  services  rendered  in  his  office  and 
in  his  official  capacity,  a  claim,  or  claims,  for 
fees  which  were  illegal,  and  which  illegal  fees 
were  allowed  to,  and  appropriated  by,  said  of- 
ficer for  his  own  use  and  benefit 

[Ed.  Note. — For  other  cases,  see  Quo  Warran- 
to, Cent  Dig.  IS  63-66;    Dec.  Dig.  <&=>55.] 

6.  Officebs  fi=»66— Public   Offickbs— Iixe- 
OAL  Fees— Rehoval. 

Where  the  information  by  wUch  a  pnbUe 
official  is  sought  to  be  reihoved  from  office  ciiarg- 
ea  with  certainty  the  specific  act  for  which  the 
removal  is  sought,  and  from  such  act  it  clearfar 
appears  that  no  illegal  fees  were  charged  or  col- 
lected, such  information  does  not  state  facts 
sufficient  to  constitute  a  cause  of  removal  un- 
der section  7459,  supra. 

[Ed.  Note.— For  other  cases,  see  Officers,  Gent 
Dig.  {  96;    Dec.  Dig.  «=966.] 

7.  CONTBACTO  «=»125— COMPEWBATIOK  OF  PUB- 
LIC Officebb. 

Held,  that  under  the  provisions  of  aeetfam 
7,  art  18,  of  the  Constitution  (seetion  2115* 
Rev.  Codes),  as  amended  bv  Sees.  Laws  1913,  p. 
154  (section  265,  Rev.  Codes,  and  section  1946, 
Rev.  Codes),  a  ctmtract  entered  into  between 
the  county  treasurer  and  the  tward  of  county 
commissioners  of  Clearwater  county,  by  which 
the  county  treasurer  was  to  perform  certain 
extra  work  and  receive  extra  compensation  from 
the  county  therefor,  was  void  ab  initio,  as 
against  public  policy,  and  of  no  force  and  effect, 
and  that  an  appeal  from  the  action  of  the  board 
of  county  commissioners  in  letting  such  contract 
might  have  been  successfully  proaecnted  or  an 
action  maintained  for  the  recovery  of  moneys  il- 
legally paid  thereunder. 

[Ed.  Note.— For  other  cases,  see   Ck>ntractB, 
(3ent  Dig.  g{  533-585;   Dec  Dig.  «=»12S.] 

Appeal  from  District  CVrart,  Clearwater 
County;  Bdgar  0.  Steele,  Judge. 
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Proceeding  by  P.  B.  McRoberts  against 
Blair  B.  Hoar,  for  his  remoTal  from  tbe  of- 
fice of  county  treasurer.  Prom  a  Judgment 
for  defendant,  plaintiff  appeals.     Affirmed. 

C.  J.  Orland,  of  Moscow,  and  John  B. 
Becker,  of  Oroflno,  for  ai>pdlant.  D.  EX 
Hodge,  of  Marsbfield,  Or.,  and  Geo.  W.  Tan- 
nahlll,  of  liCwiston,  for  respondent. 

BUDGE,  J.  The  respondent,  Blair  B. 
Hoar,  was,  on  January  23,  1913,  the  duly 
elected,  qualified,  and  acting  county  treasur- 
er  of  Clearwater  county.  On  the  23d  day  of 
that  month  the  board  of  county  commission- 
ers made  and  caused  to  be  entered  In  its 
minutes  the  following  order: 

"It  la  ordered  by  the  board  that  Blair  B.  Hoar 
be  allowed  the  sum  of  $75  monthly,  as  special 
companaation  for  the  work  of  bringing  the  land 
indexes  of  the  county  up  to  present  ownership 
of  property;  said  compensation  to  cease  when 
Blalr  B.  Boar  becomes  tax  collector  of  Clear- 
water county." 

On  April  23,  1913,  respondent  piesoited 
his  claim  for  special  compensation  for  labor 
performed,  bringing  land  Indexes  up  to  pres- 
«>t  ownership,  three  months  at  $76,  as  per 
order  of  the  beard  of  county  commissionerB 
of  date  January  23,  1913,  $225.  This  dalm 
was  allowed  by  the  board  of  county  commis- 
sioners on  the  same  date  it  was  presented, 
and  warrants  were  issued  therefor,  which 
warrants  were  paid  In  due  course.  There- 
after, on  April  25,  1913,  the  board  of  oouaty 
commissionerB  made  and  entered  the  follow- 
ing resolution: 

"Whereas,  that  in  view  of  the  fact  that  the 
county  treasurer  has  not  yet  taken  up  the  du- 
ties of  tax  collector,  and  that  the  matter  as  to 
the  date  on  which  these  duties  are  to  be  assumed 
has  been  taken  into  court,  therefore  be  it  re- 
solved by  the  board  that  the  order  of  January 
28,  1913,  granting  fecial  compensation  to 
Blair  E.  Hoar  for  bringing  the  land  indexes  of 
the  county  up  to  present  ownership,  be  at  this 
time  rescinded,  and  oompensation  be  discontin- 
ued until  a  future  date.*' 

An  information  was  filed  by  the  complain- 
ant on  March  S,  1914,  under  the  provisions 
of  section  7459,  Rev.  Codes,  setting  forth  In 
detail  the  transactions  abore  recited  with 
reference  to  the  special  compensation  of  $75 
per  month  allowed  and  paid  to  the  respond- 
ent ISie  Informatton  imiys  for  the  removal 
of  the  respondent  from  office  and  Judgment 
for  $600  and  coats,  and  citation  Issued  there- 
on. A. demurrer  was  filed  to  the  informa- 
tion, and,  by  the  court,  overruled.  On  March 
23, 1914,  an  answer  was  filed  by  the  defend- 
ant, doiying  the  Intentional,  willful,  or  cor- 
rupt aoo^;>tanoe  at  m.<«ieja.  or  fees,  and  dry- 
ing that  defendanb  did  not  render  service  for 
the  special  compensation  received,  but  ad- 
.mltttng  all  oOier  material  allegations  of  the 
jnfiDrmatlon.  .As  a  separate  defense,  defend- 
ant alleged  that  be  rendered  certain  services 
to  tbe -county,  which  were  not  connected  with 
lUs  office  as  <  treasurer,  In  bringing  the  land 
•indues  of  Clearwater  county  to  date  of  j^^s- 
ent  owBOtshlp  ot  property,  and  tbat  there- 
after, ^cttug.Rpon  th«  advloe.  of  cpunsel  ai^ 


in  entire  good  faith,  presented  his  bill  and 
received  the  sum  of  $226  therefor,  and  that 
such  sum  was  reasonable  and  just  compensa- 
tion; that  the  record  of  the  entire  transac- 
tion was  open  to  the  inspection  of  the  public, 
and  that  the  prosecuting  attorney  advised 
the  board  that  the  contract  was  not  unlawful. 
Fourteen  witnesses  were  examined  at  the 
hearing,  and  15  documentary  exhibits  were 
Introduced.  Upon  the  evidence  adduced  the 
court  found  that  the  services  rendered  by 
defendant  were  not  connected  with  the  duties 
of  any  officer  of  Clearwater  county;  that 
the  work  performed  by  defendant  was  rea- 
sonably worth  the  amount  paid  therefor,  or 
more;  that  the  contract  In  question  was 
valid,  and  was  made  in  good  faith  and  under 
the  advice  of  the  county  attorney  after  con- 
sultation with  the  Attorney  General,  and  that 
all  of  the  proceedings  with  reference  thereto 
were  open  to  the  inspection  of  the  public; 
that  all  all^atlons  of  the  Information  that 
said  contract  was  Illegal  or  void  or  contrary 
to  public  policy,  or  that  defendant  willfully 
or  corruptly  charged  or  accepted  fees  or 
money  for  such  services,  were  wholly  and 
entirely  unsupported  by  the  evidence  and  un- 
true, and  that  the  denials  and  allegations  of 
the  answer  were  true.  From  these  findings 
of  fact  the  court  concluded: 

"(1)  That  the  said  contract  was  a  valid  and 
lawful  contract,  and  not  contrary  to  law  or 
public  Dolicy,  and  that  the  said  Blair  B.  Hoar 
18  entitled  to  retain  the  moneys  paid  him  JEor 
said  services. 

"(2)  That  the  said  Blair  B.  Hoar  should  not 
be  removed  from  office  by  reason  of  any  matter 
Or  thing  proved  herein,  and  that  the  complain- 
ant is  not  entitled  to  recover  of  and  from  the 
said  Blair  B.  Hoar  the  sum  of  $500  herein,  or 
any  other  sum. 

"(3)  That  this  action  should  be  dismissed,  and 
that  all  the  relief  prayed  for  in  the  complain- 
ant's Information  herein  should  be  denied. 

"(4)  That  the  defendant,  Blair  B.  Hoar,  is 
entitled  to  recover  his  costs  and  disbursements 
herein  from  the  complainant." 

Judgment  of  the  district  court  was  accord- 
ingly eptered  on  May  21,  1914,  and  thereafter 
on  July  21,  1914,  notice  of  this  appeal  was 
ffied  and  served,  together  with  the  proper 
undertaking.  This  Is  an  appeal  from  the 
Judgment. 

At  the  March,  Lewiston,  term  of  this  court, 
on  the  first  day  thereof,  being  March  29, 
1916,  notice  of  motion  and  motion  to  dismiss 
appellant's  appeal  were  interposed,  argued, 
and  submitted,  and  by  the  court  granted. 
Thereafter  a  petition  for  rehearing  of  this 
cause  was  duly  filed  by  the  appellant  and  al- 
lowed. After  further  consideration,  the  mo- 
tion to  dismiss  this  appeal  will  be  denied 
upon  the  authority  of  Daugherty  v.  Nagle, 
27  Idaho,  51,1,  149  Paa  729. 

[1]  In  our  opinion,  this  action  quite  prop- 
erly mig^t  have  been  disposed  of  upon  the 
demurrer  to .  the  appellant's,  information, 
which  we  think  raised  all  of  the  questions 
Involved  in  this  action.  This  proceeding  is 
brought  under  section  7459,  B«r.  God^s, 
wlilch  Is  as  follows;  .  , .  ,  ,         , 
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"When  an  Information  fa  writing,  verified  by 
the  oatii  of  any  person,  is  presented  to  a  district 
court,  alleging  that  any  officer  within  the  juris- 
diction of  the  court  has  been  guilty  of  cliarging 
and  collecting  illegal  fees  for  services  rendered 
or  to  be  rendered  in  his  ofSce,  or  has  refused  or 
neglected  to  perform  the  official  dutiee  pertain- 
ing to  hia  ofSce,  the  court  must  cite  the  party 
charged  to  appear  before  the  court  at  a  time  not 
more  than  ten  nor  less  than  five  days  from  the 
time  the  information  was  presented,  and  on 
that  day  or  some  other  subsequent  day,  not 
more  than  twenty  days  from  that  on  which  the 
information  was  presented,  must  proceed  to 
hear,  in  a  summary  manner,  the  information 
and  evidence  offered  in  support  of  the  same, 
and  the  answer  and  evidence  offered  by  the  par- 
ty informed  against ;  and  if  on  such  hearing  it 
appears  that  the  charge  is  sustained,  the  court 
must  enter  a  decree  that  the  party  informed 
against  be  deprived  of  hia  office,  and  must  enter 
a  judgment  for  five  hundred  dollars  in  favor  of 
the  informer,  and  such  costs  as  are  allowed  in 
civil  cases." 

[3]  There  are  two  grounds  provided  In  said 
section  for  the  removal  of  a  public  officer: 
First,  wbere  an  officer  has  been  guilty  of 
cbarging  and  collecting  Illegal  fees  for  serv- 
ices rendered  or  to  be  rendered  in  his  office ; 
and,  second,  has  refused  or  neglected  to  per- 
form official  duties  pertaining  to  bis  office. 
The  former  ground  is  relied  upon  by  the  ap- 
pellant In  order  to  bring  about  the  removal 
of  the  respondent  from  office,  and  to  secure 
a  judgment  In  the  sum  of  $500  for  the  benefit 
of  the  appellant.  The  first  question  present- 
ed for  onr  consideration,  therefore,  is:  Does 
the  Information  charge  the  respondent  with 
the  offense  of  charging  and  collecting  illegal 
fees  for  services  rendered  In  his  office  as 
contemplated  by  section  7459,  Rev.  Codes,  su- 
pra? That  section  Is  a  highly  penal  statute, 
and  therefore  subject  to  a  strict  construction. 
Unless  It  has  been  clearly  violated,  the  re- 
spondent Is  not  subject  to  removal  from 
office,  or  liable  to  the  $500  penalty  for  the 
benefit  of  the  Informer.  The  validity  of  the 
contract,  heretofore  referred  to,  entered  into 
between  the  respondent  and  the  board  of 
county  commissioners  of  Clearwater  county. 
Is  not  conclusive  of  this  question.  Neither  is 
It  necessarily  material  whether  the  labor  per- 
formed was  In  excess  of  the  contract  price  or 
of  less  value  to  the  county  than  the  amount 
agreed  to  be  paid,  or  that  was  paid,  therefor. 
But,  as  before  stated,  the  only  question  for 
our  determination  is  whether  the  respondent 
is  guilty  of  charging  and  collecting  Illegal 
fees  for  services  rendered  In  his  office;  not 
by  reason  of  entering  Into  the  contract,  but 
by  receiving  money  thereunder.  The  con- 
tract entered  Into  between  the  commissioners 
and  respondent  substantially  provides  that 
the  respondent  shall  be  allowed  $75  per  month 
for  work  to  be  performed  In  bringing  the 
land  Indexes  of  Clearwater  county  np  to 
present  ownership  of  property,  for  which 
services  the  resxwndent  was  paid  $225  out  of 
the  treasury  of  Clearwater  county.  At  the 
time  of  the  performance  of  these  services  the 
respondent  was  the  duly  qualified  and  acting 
county  treasurer- of  Clearwater  county.  And 
It  must  be  conceded  that  It  was  no  part  of 


his  official  duties,  as  such  counts  treasurer, 
prescribed  by  law,  to  bring  the  land  indexes 
of  the  county  np  to  the  present  ownership 
of  property,  dr  to  charge  and  collect  fees 
therefor. 

There  Is  a  vast  distinction  between  the  ac- 
tion of  the  respondent  in  entering  into  the 
contract  herein  referred  to,  for  the  perform- 
ance of  special  services  not  required  of  him 
by  law,  and  receiving  compensation  there- 
for, and  in  the  cases,  dted  by  counsel  for  ap- 
pellant, where  public  officials  have  been  guilty 
of  charging  and  collecting  illegal  fees  for 
services  rendered  la  their  official  capacity,  or 
where,  while  in  the  performance  of  their  re- 
spective official  duties,  prescribed  by  law, 
they  have  charged  and  collected  Ul^al  fees 
from  the  county.  The  latter  official  acts  are 
clearly  within  section  7459,  Rev.  Codes. 

[2]  As  was  said  In  the  case  of  Oollman  r. 
Wanamaker,  27  Idaho,  842,  149  Paa,  282: 

"The  word  'fees,'  as  used  in  said  act,  means 
a  charge  for  services.  'Fee,'  as  defined  by  Web- 
ster, is  a  reward  for  services  i>erfonned  or  to 
be  performed,  especially  for  personal  services. 
The  term  'fees'  lis  used  to  designate  the  sums 
prescribed  by  law  as  charges  for  services  render- 
ed by  public  officers.  8  Words  and  Phrases,  p. 
2713."  ^^ 

The  respondent  In  this  case  diarged  no 
fees  for  services  rendered  la  his  official  ca- 
pacity as  a  pnblic  officer.  The  contract  was 
not  made  with  him  as  county  treasurer,  but 
in  his  private  capacity. 

Section  7459,  Rev.  Codes,  was  intended  to 
punish  public  officials  for  charging  and  col- 
lecting illegal  fees  for  services  rendered  In 
their  official  capacity  while  in  the  discharge 
of  the  duties  of  their  office,  or  neglecting  to 
perform  official  duties  pertaining  to  thdr 
office.  And  no  proceeding  can  be  maintained 
by  a  private  person  against  a  public  official 
under  this  statute  for  any  other  kind  of  mis- 
conduct in  office.  County  officials  for  all 
other  willful  or  corrupt  misconduct  In  offioe 
may  be  removed  under  the  provisions  of  sec- 
tion 7445,  Rev.  Codes.  Under  the  former 
provision,  a  corrupt  official  may  be  prose- 
cuted by  a  private  person  for  the  acts  there- 
in specified;  while  under  the  latter,  the  ac- 
cusation must  be  by  the  prosecuting  attorney, 
or  presented  by  the  grand  jury,  for  other 
willful  or  corrupt  misconduct  In  office.  Cork- 
er V.  Pence,  12  Idaho,  152,  85  Pac.  888. 

The  rule  of  law  to  be  applied  in  the  case  at 
bar  la  different  than  where  it  appears,  as  la 
the  case  of  Robinson  t.  Huflaker,  23  Idaho. 
173,  129  Paa  834,  and  other  like  cases,  that 
county  commissioners  entered  into  a  contract 
between  themselves  and  the  county  (Miller 
V.  Smith,  7  Idaho,  204,  61  Paa  824 ;  Rankin 
V.  Jauman,  4  Idaho,  53,  30  Pac.  502,  and  on 
rehearing  4  Idaho,  394,  89  Pac.  1111 ;  Pout- 
ing V.  Isaman,  7  Idaho,  288,  62  Pac.  fSaO) ;  and 
as  in  the  case  of  Smith  v.  mils,  7  Idalio,  1S6, 
61  Pac.  695,  where  It  appeared  that  a  con- 
stable in  his  official  capacity  was  gnilty  of 
presenting  a  claim  for  Illegal  fees  against 
the  coxvaty  for  conv^ing  certain  prlsonen 
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to  the  connty  Jail,  when  snch  prisoners  were 
conveyed  to  the  county  ]all  by  the  sheriff, 
and  not  by  such  constable,  and  such  dalm 
was  allowed  in  faror  of  such  constable  who 
received  a  warrant  therefor. 

[4-6]  Where  it  affirmatively  appears  on  the 
face  of  the  information  that  the  official  did 
not  charge  or  collect  Ulegal  fees  for  services 
rendered  in  his  office,  but  that  such  compen- 
sation was  paid  him  under  a  contract  entered 
Into  for  services  rendered  independent  and 
outside  of  tUe  duties  of  his  office,  section 
7459,  Rev.  Codes,  does  not  aK>ly.  Corker  v. 
Pence;  Ponting  v.  Isaman  and  CoUman  t. 
Wanamaker,  supra. 

A  reasonable  construction  of  section  7459, 
Rev.  Codes,  can  bring  us  to  but  one  conclu- 
8lon,  and  that  is,  before  a  public  official  can 
be  removed  under  this  section  and  the  pen- 
alty imposed  it  must  be  alleged  and  proved 
by  comi>etent  evidence  that  he  was  guilty  of 
charging  and  collecting  Ulegal  fees  for  serv- 
ices rendered  In  his  office  while  acting  in  his 
official  capacity;  that  he  charged  and  col- 
lected fees  not  authorized  by  law  for  services 
prescribed  by  law,  or  that  he  presented  for 
allowance  to  the  board  of  county  commis- 
sioners, for  services  rendered  In  his  office  and 
in  his  official  capacity,  a  claim  or  claims  for 
fees  which  were  Illegal,  and  which  Illegal 
fees  were  allowed  to,  and  appr(^rlated  by, 
said  officer  for  his  own  use  and  benefit,  or 
that  said  officer  has  refused  or  neglected  to 
perform  the  offl(dal  duties  pertaining  to  his 
office.  Where  the  Information  by  which  a 
public  officer  is  sought  to  be  removed  from 
office  charges  with  certainty  the  specific  acts 
for  which  the  removal  is  sought,  and  from 
such  acts  It  clearly  appears  that  no  illegal 
fees  were  charged  or  collected,  but  that  a 
contract  was  entered  into  for  the  payment  of 
a  fixed  compensation  for  services  to  be  ren- 
dered as  therein  provided,  said  information 
does-  not  state  facts  sufficient  to  oonstltnte 
a  cause  of  removal  under  section  7459,  Rev. 
Codes.  It  certainly  cannot  be  seriously  con- 
tended, In  this  case,  that  the  compensation 
received  by  the  respondent,  by  virtue  of  a 
contract  entered  into  between  the  respondoit 
and  the  board  of  county  commissioners  of 
Clearwater  county,  is  a  charge  or  collection 
of  an  Illegal  fee  for  services  rendered  in  his 
<^ce,  within  the  spirit  or  meaning  of  section 
7459,  supra.  Since  the  trial  court,  in  its 
findings  of  fact  and  conclusions  of  law, 
reached  the  conclusion  that  the  contract  en- 
tered into  between  the  respondent  and  the 
board  of  county  commissioners  of  Clearwater 
county  was  a  valid  and  lawful  contract,  and 
not  contrary  to  law  or  to  public  policy,  and 
that  the  respondent  was  entitled  to  retain 
the  moneys  paid  thereunder,  we  have  decided 
to  dispose  of  that  feature  of  this  case. 

[71  Section  7,  art  IS,  of  the  Constitution 
of  Idaho,  provides: 

"All  county  officers  and  deputies  when  allow- 
ed, shall  receive,  as  full  compensation  for  their 
■prices,  fixed  annual  salaries,  to  be  paid  quar- 


terly out  of  the  oounty  treasury,  as  other  ex- 
penses are  tmid." 

The  above-quoted  constitutional  provision 
limits  the  compensation  that  shall  be  paid  to 
county  officials  and  their  deputies  for  aU 
services  rendered  to  the  county. 
Section  1946,  Rev.  Codes,  provides: 
"No  county  officer  mast,  except  for  his  own 
services,  present  any  claim,  account  or  demand 
for  allowance  against  the  county,  or  in  any  way 
advocate  the  relief  asked  on  the  claim  or  de- 
mand made  by  another.    •    •    •  " 

The  first  impression  one  might  receive 
from  this  last  section  is  that  no  county  offi- 
cer must  present  any  claim  against  the  coun- 
ty except  for  his  own  services,  or  advocate 
the  claim  of  another.  However,  upon  fur- 
ther consideration,  a  more  reasonable  Inter- 
pretation of  that  statute  would  be  that  no 
county  officer  may  present  to  the  county  any 
claim  for  services  rendered  outside  of  bis 
official  duties;  and  therefore  be  would  be 
precluded  from  presenting  a  claim  for  any 
extra  work  done  under  a  contract,  or  for  ex- 
tra service  rendered  in  the  performance  of 
his  official  dutlea  He  Is  not  obliged  to  per- 
form any  act  or  acts  not  prescribed  by  law, 
but  if  he  chooses  so  to  do,  for  such  extra 
services  he  cannot  claim  additional  compen- 
sation, and  thereby  Indirectly  accomplish 
what  the  law  prohibits  him  from  doing  di-  / 
rectly,  viz.,  to  increase  his  emoluments  dur- 
ing his  term  of  office.  Where  the  salary  or 
compensation  of  a  county  officer  is  definitely 
fixed  by  law,  it  is  generally  held  that  such 
sum  is  intended  to  Include  his  entire  official 
remuneration  and  to  preclude  extra  charges 
for  any  services  .whatsoever,  unless  it  is 
clear  that  the  statute  contemplated  and  In- 
tended additional  compensation  for  certain 
extra  services.  11  Cyc.  249. 
Section  255,  Rev.  Codes,  provides: 
"Members  of  the  Legislature,  state,  county, 
city,  district  and  precinct  officers,  must  not  be 
interested  in  any  contract  made  by  them  in 
their  official  capacity,  or  by  any  body  or  board 
oi  which  they  are  members." 

ISven  though  respondent  in  the  case  at  bar 
did  not  enter  into  the  contract  in  Question 
in  his  official  capacity,  but  as  a  private  citi- 
zen, such  contract  is  nevertheless  void;  and 
the  compensation  paid  thereunder  Is  recover- 
able to  the  county.  The  acceptance  by  a  pub- 
lic officer  of  private  employment  which  con- 
flicts velth  his  public  duties  is  sufficient  to 
make  such  a  contract  void  as  against  public 
policy.  An  official's  duty  Is  to  give  to  the 
public  service  the  full  benefit  of  a  disinter- 
ested Judgment  and  the  utmost  fidelity.  Any 
agreement  or  understanding  by  which  his 
judgment  or  duty  conflicts  with  his  private 
Interest  Is  corrupting  In  Its  tendency.  When 
an  Individual  accepts  an  office  it  is  with  the 
Implied  understanding  that  his  entire  time 
and  attention,  If  necessary,  shall  be  given  to 
the  duties  of  that  office;  and,  when  he  finds 
it  inconvenient  to  devote  his  time,  attention, 
and  best  efforts  to  the  duties  of  his  office, 
there  is  one  means  available  to  him — to  re- 
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sign.  Thera  Is  no  more  pemldoiu  Influence 
tban  that  brought  about  by  public  officials 
entering  into  contracts  between  themselves, 
by  virtue  of  which  contracts  the  emoluments 
of  their  offices  are  increased  and  the  time 
and  attention  which  the  law  demands  that 
they  shall  give  to  the  performance  of  the 
duties  of  their  offices  are  given  to  the  per- 
formance of  the  duties  required  of  them 
under  such  contracts.  Justice,  moralll^,  and 
public  policy  unite  In  condemning  such  con- 
tracts, and  no  court  will  tolerate  any  suit 
for  their  enforcement  The  fact  that  the 
acceptance  of  such  employment  was  without 
fraud  and  prejudice  to  the  interest  of  the 
taxpayers  la  immaterial.  Even  in  the  ab- 
sence of  statutory  provisions,  such  a  con- 
tract Is  void;  as  a  public  official  cannot  make 
a  contract  to  regulate  bis  official  conduct  by 
considerations  of  private  benefit  to  himself. 
See  Ruling  Case  Law,  voL  6,  pp.  739,  740. 

It  would  matter  not  If,  in  the  case  at  bar, 
the  respondent  in  fact  performed  this  work 
on  Sundays  or  evenings,  and  thus  made  his 
private  interests  subservient  to  his  public 
duties.  It  Is  the  relation  that  the  law  con- 
demns, and  not  the  results.  It  might  be 
that  in  this  particular  case  public  duty  tri- 
umphed In  the  struggle  with  private  interest, 
but  such  might  not  be  the  case  again,  or 
with  another  officer;  and  the  policy  of  the 
law  is  not  to  increase  temptations  or  mnlti- 
ply  opportunities  for  malfeasance  In  office. 

We  are  of  the  opinion  that  the  constlta- 
tlonal  and  statutory  provisions  above  quoted 
bear  us  out  in  holding  that  the  ctmtzact  en- 
tered Into  between  the  respondent  and  the 
board  of  county  commissioners  of  Clearwa- 
ter county  was  void  ab  initio,  and  of  no  force 
and  effect 

It  therefore  follows,  from  what  has  been 
said,  that  the  respondent  was  not  guilty  of 
charging  and  collecting  Illegal  fees  for  serv- 
ices rendered  In  hia  official  capacity,  and  is 
not  subject  to  removal  under  section  7469, 
Rev.  Codes,  but  that  he  entered  into  an  un- 
lawful and  invalid  contract,  and  that  an  ap- 
peal from  the  action  of  the  board  of  county 
commissioners  in  letting  said  contract  might 
have  been  successfully  prosecuted,  or  an  ac- 
tion maintained  for  the  recovery  of  moneys 
illegally  paid  to  the  respondent  thereunder. 
No  member  of  the  Legislature,  state,  county, 
dty,  district  or  precinct  officer  can  legally 
enter  into  any  contract  or  be  Interested  in 
the  same  directly  or  Indirectly,  either  in 
their  official  or  Individual  capacity,  with  the 
state,  county,  dty,  district,  or  precinct,  or 
with  any  body  or  board  of  which  they  are 
members;  and  all  such  contracts  are  void, 
and  any  moneys  paid  thereunder  may  be  re- 
covered in  a  proper  action. 

However,  as  we  have  heretofore  stated, 
this  action  was  not  brought  for  the  purpose 
of  recovering  moneys  unlawfully  paid  to  a 
public  officer,  but  for  the  purpose  of  securing 


his  removal  for  charging  and  eOUeictliig  Ille- 
gal fees  tor  services  rendered  In  bis  office, 
and  for  the  recovery  of  $500  in  favor  of  the 
informer.  The  Judgment  of  the  trial  court 
is  therefore  affirmed,  and  costs  awarded  to 
respondent 

SULLIVAN,  a  J.,  and  MORGAN,  J.,  con- 
cur. 


WHITE  CO.  V.  MEANS. 

(Supreme  Court  of  Idaho.    Oct  30,  191S. 

Rehearing  Denied  Nov.  26,  1915.) 

1.  Appeai.  and  Ebbob  9=»l001—3vBaiatiT — 
VEBniCT— EvmxNCE. 

Where  an  action  is  brought  on  an  alleged 
contract  for  the  sale  and  purchase  of  automo- 
biles and  the  answer  denies  that  the  contract 
sued  on  was  entered  into,  but  avers  that  the 
business  done  by  the  defendant  in  regard  to 
such  automobiles  was  under  another  and  differ- 
ent contract,  and  the  jury  in  its  verdict  in  effect 
finds  that  the  business  was  transacted  under  the 
latter  contract,  and  there  is  snbstantial  evi- 
dence  to  sustain  said  verdict,  the  judgment  baa- 
ed thereon  will  not  be  reversed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Gent.  Dig.  H  8822,  3928-8834;  De& 
Dig.  «=9l001.] 

2.  New  Tbiai.  «=3>86,  102— Nbwlt  DiaooT^- 

XD  Evidence  —  StJBPBisE  —  Waitt  o»  VsuL' 

QENCE. 

Under  the  facts  of  this  case  as  they  appear 
from  the  record  and  the  affidavits  filed  on  the 
motion  for  a  new  trial,  hetd,  that  the  court  did 
not  err  in  refusing  to  grant  a  new  triaL 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  M  172,  180-194,  207,  210-214; 
Dec.  Dig.  <8=»86,  102.] 

8.  iNSTBxrcnoNS. 

BeU,  that  the  instmctionB  given  fairly 
cover  the  case  as  made  by  the  pleadings  and 
evidence,  and  that  the  court  did  not  err  in  giv- 
ing them. 

Appeal  from  District  Court,  Nes  Perce 
Count}-;   Edgar  C.  Steele,  Judge. 

Action  by  the  White  Company  against  M. 
A.  Means.  From  a  Judgment  for  defendant, 
plalntlfl  appeals.    Affirmed. 

Fred  E.  Butler,  of  Lewlston,  for  appellant 
McNamee  &  Ham,  of  Lewlston,  for  respond- 
ent 


SULLIVAN,  C.  J.  This  action  waa 
brought  to  recover  on  a  written  contract  for 
the  sale  of  automobiles  and  for  damages  for 
the  alleged  violation  of  the  provisions  of 
said  contract  The  complaint  states  two 
separate  causes  of  action.  By  the  first 
cause,  plaintiff  claims  |1,328  as  a  balance 
due  and  owing  on  the  purchase  price  of  a 
certain  automobile,  and  In  the  second  cause 
of  action  it  claims  damages  in  the  sum  of 
$3,100  as  profit  it  would  have  made  had 
defendant  taken  and  paid  for  the  automo- 
biles alleged  to  have  been  purchased  under 
said  contract  The  defendant  by  his  answer 
denied  many  of  the  allegations  of  the  com- 
plaint, and  averred  that  the  plaintiff  was 
owing  him  on  the  automobile  transactions  la 


4s»For  other  cases  sea  sbjus  topic  and  KEY-NOMBER  la  all  Ke7-Numb«rad  Digests  mild  In— ^  . 
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the  ram  of  9682.00,  together  with  interest 
from  June  26,  1909,  at  the  rate  of  7  per  cent 
I)er  annnm,  and  demanded  judgment  against 
the  plaintiff  for  that  sum.  The  cause  was 
tried  by  the  court  with  a  Jury,  and  the  Jury 
found  a  verdict  In  favor  of  the  plaintiff  In 
the  sum  of  $217.50,  and  Judgment  was  enter- 
ed on  said  verdict.  The  appeal  Is  from  the 
Judgment  and  the  order  denying  a  new  trial. 

[1]  A  number  of  errors  are  assigned,  and 
are  based  on  the  action  of  the  court  in  ad- 
mitting certain  evidence  over  the  objections 
of  the  plaintiff,  In  rejecting  certain  evidence 
offered  by  the  awellant,  in  giving  certain  in- 
structions to  the  Jury,  and  in  overruling  ap- 
pellant's motion  for  a  new  trial.  By  its  com- 
plaint the  plaintiff,  who  is  appellant  here, 
bases  its  action  on  a  contract  alleged  to  have 
been  entered  into  between  it  and  the  respond- 
ent on  August  10,  1909,  which  contract  wad 
dated  July  1, 1009.  By  the  provisions  of  said 
contract  the  respondent  agreed  to  order,  ac- 
cept, and  pay  for  eight  White  automobiles  on 
the  terms  and  conditions  stated  in  said  con- 
tract, which  automobiles  were  to  -be  delivered 
before  June  30,  1910-  By  bis  answer  the 
defendant  denies  the  purchase  of  the  automo- 
biles, which  is  the  basis  of  plaJntifl's  first 
cause  of  action,  and  also  denies  the  execu- 
tion of  the  contract,  which  is  the  basis  of 
Its  second  cause  of  action.  In  the  affirmative 
part  of  the  answer,  defendant  pleads  that 
he  purchased  and  paid  for  the  automobile  In 
full,  which  Is  the  basis  of  the  first  cause  of 
action,  except  the  sum  of  $217.50.  As  to 
the  second  cause  of  action,  defendant  alleges 
that  lie  was  doing  business  with  the  plain- 
tiff tinder  a  written  contract  dated  May  15, 
1900,  and  also  alleges  that  said  contract  was 
thereafter  renewed  (ratified)  and  continued 
on  July  1,  1909,  to  and  including  June  30, 
1910.  There  were  certain  interlineations  and 
erasures  in  the  contract  kept  by  the  defend- 
ant which  were  not  contained  in  the  contract 
sued  on,  and  on  the  trial  the  defendant  tes- 
tified that  those  Interlineations  were  made  by 
one  of  the  agents  of  the  plaintiff,  to  wit, 
Ccmdon.  The  case  turned  upon  the  ques- 
tion as  to  what  i>artlcular  instrument  the 
business  referred  to  was  done  under ;  wheth- 
er under  the  instrument  sued  on,  which  Is 
appellant's'  Exhibit  D,  or  the  instrument 
which  is  respondent's  Exhibit  4.  This  latter 
instrument  contains  certain  interlineations 
and  erasures.  After  a  careful  examination 
of  the  evidence,  we  are  satisfied  that  the 
defendant  did  not  enter  into  the  contract 
sued  upon  (appellant's  Exhibit  D) ;  that  the 
parties'  minds  never  met  on  the  proviaiona 
of  said  contract,  but  that  defendant  did  the 
business  under  the  provisions  of  the  contract, 
respondent's  Exhibit  4. 

On  the  motion  for  a  new  trial,  affidavits  of 
D.  J.  Condon,  T.  J.  Rochford,  and  Gosta 
Axelson  were  presented,  and  Condon  depos- 
ed: That  he  never  sent  any  purported  con- 
tract signed  by  Means  to  the  company  for 


its  approval,  and  did  not  leave  any  copy  of  a 
contract  with  Means  In  which  the  words  in 
the  first  paragraph  oa  the  second  page,  to 
wit,  "to  order,  accept  and  pay  for,"  had  been 
erased  or  scratched  out,  and  on  page  3  the 
following  words:  "Estimates  only.  Changed 
by  Condon" — were  Inserted.  That  If  any 
such  written  words  appeared  upon  any  print- 
ed form  of  contract  of  the  White  Company 
left  with  Means,  they  were  written  there  by 
some  person  other  than  affiant. 

Rochford  deposed  that  he  was  called  from 
Spokane  to  the  city  of  Lewlston,  and  there 
met  Means;  that  he  and  Means  opened  ne- 
gotiations for  a  new  contract,  and  Means 
wanted  Garfield  comity.  In  the  state  of  Wash- 
ington, induded  In  said  contract,  but  that 
afllant  advised  him  that  if  be  inserted  it  he 
thought  the  company  would  not  accept  such 
contract  until  it  had  eliminated  "Garfield 
county";  that  Means  asked  him  to  include 
said  county  and  see  if  the  company  would 
not  permit  him  to  work  that  county  as  open 
territory;  that  at  said  time  Means  gave  him 
a  check  for  ?1,250  which  was  sent  with  the 
proposed  contract  to  San  Francisco ;  that  at 
no  time  did  affiant  ever  approve  any  form  of 
contract,  or  leave  the  same  with  Means, 
wherein  it  appeared  that  Means  was  not  to 
be  liable  for  the  cars  ordered  by  him,  or 
where  it  appeared  that  the  cars  he  was  to 
take  was  an  estimate  only. 

Axelson  made  two  affidavits.  In  the  first 
he  stated  that  he  had  examined  the  words 
written  in  with  pen  and  ink  at  the  top  of 
page  3  of  the  contract,  to  wit,  "Estimates 
only.  August  18, 1909,"  and  that  In  his  opin- 
ion such  words  were  written  on  such  contract 
by  defendant.  Means.  Axelson  afterward 
made  another  affidavit.  In  which  he  stated 
that  in  the  interlineations  in  said  contract 
above  quoted  he  thought  he  saw  a  resem- 
blance to  the  handwriting  of  defendant 
Means,  and  the  signing  of  the  first  affidavit 
was  through  misapprehension  on  the  part  of 
affiant. 

[2]  It  is  contended  by  counsel  for  appel- 
lant that  the  court  erred  In  not  granting  a  new 
trial  on  account  of  said  newly  discovered  evi- 
dence as  set  forth  In  said  affidavits,  and  also 
contended  that  plaintiff  was  taken  by  sur- 
prise because  of  the  introduction  of  the  con- 
tract marked  "Exhibit  4,"  which  contained 
said  interlineations.  Counsel  for  respond- 
ent stated  on  oral  argument  of  this  case,  and 
also  in  his  printed  brief,  that  said  "Exhibit 
4"  was-  delivered  to  the  attorney  for  the 
plaintiff  at  his  request,  for  Ids  examination, 
months  before  the  date  (tf  the  trial,  and  that 
had  he  examined  it,  he  would  have  observed 
said  Interlineations  and  erasures  at  once,  and 
and  that  the  signatures  of  D,  J,  CondMi  and 
T.  J.  Rochford  were  attached  to  said  instru- 
ment, and  that  he  was  advised  thereby  of 
the  necessity  of  taking  depositions  of  Condon 
and  Rochford,  if  he  desired  to  do  so,  or  have 
them  present  at  the  trial,  longibefp 
gitized  by ' 
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trial  of  tbfi  case.  The  trial  court  evidently 
took  tbat  view  of  tbe  matter,  and  refused 
to  grant  a  new  trial  on  tbe  ground  of  newly 
discovered  evidence.  We  do  not  tblnk  the 
trial  court  abused  Its  discretion  In  that  re- 
gard. 

[3]  The  giving  of  certain  Instructions  by 
the  court  is  assigned  as  error.  On  an  exami- 
nation of  all  of  the  instructions  given  by 
the  court,  we  think  they  fairly  state  the  law 
applicable  to  the  evidence  admitted  on  the 
trial.  We  are  also  satisfied  that  the  court 
did  not  commit  any  reversible  error  on  ac- 
count of  not  receiving  certain  evidence  of- 
fered by  the  plaintiff. 

Finding  no  reversible  error  in  the  record, 
the  Judgment  of  the  trial  court  must  be  af- 
firmed ;  and  it  is  so  ordered,  with  costs  in 
favor  of  respondent 

BUDG£  and  MOBGAN,  JJ.,  concur. 


HUGGINS  v.  LINK  et  aL 
DE  MAB7  et  al.  v.  HONSINGEB  et  sL 
(Supreme  Court  of  Idaho.     Nov.  8,  1916.) 

1.  HlQHWATS   ♦=»90  — HianWAY   DlSTEICTS— 

"Contiguous  Tebbitoet." 

The  words  "contiguous  territory,"  used  in 
section  2,  c.  82,  Sess.  Laws  1913,  refer  to  lands, 
whether  publicly  or  privately  owned,  situated 
within  the  outside  boundaries  of  a  proposed 
highway  district,  and  prohibit  the  organization 
of  a  district  composed  of  two  or  more  tracts 
of  country  segregated  by  intervening  territory 
which  is  excluded  therefrom. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  f§  301,  302 ;   Dec.  Dig.  *=»90J 

2.  HlQHWATS  «=>90— Oboakization  of  High- 
way DisTKicr— Election — Quaupibd  Elbo- 

TOBS. 

Only  electors  actually  residing  in  a  pro- 
posed highway  district  may  vote  upon  the  pro- 
posal to  organize  it,  and,  since  no  provision  nas 
been  made  for  the  disposal  of  conflicting  peti- 
tions, the  proposal  contained  in  the  petition, 
in  proper  form,  first  filed,  must  first  be  submit- 
ted to  an  election. 

[Ed.  Note. — For  other  cases,  see  Highways, 
Cent  Dig.  §S  301,  302 ;   Dec.  Dig.  «&=»90.] 

3.  HiQHWATe  «-990  —  Highway  Dibtbiot  — 
Election— Publication  of  Noticb. 

The  publication  of  the  notice  of  election 
pursuant  to  a  petition  to  organize  a  highway 
district  is  a  duty  of  the  clerk  of  the  board  of 
county  commissioners,  and  his  failure  to  prop- 
erly discharge  that  duty  cannot  defeat  the  right 
of  the  petitioners  to  have  an  election  held,  nor 
can  it  affect  the  priority  of  that  right. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  §j  301,  302;  Dec.  Dig.  «=>90.] 

Appeal  from  District  Court,  Minidoka 
County;   James  R.  Bothwell,  Judge. 

Two  suits  to  enjoin  holding  of  elections  to 
vote  on  proposals  to  organize  highway  dis- 
tricts, one  by  L.  N.  Huggins  against  P.  B. 
Link  and  others ;  the  other  by  A.  G.  De  Mary 
and  others  against  A.  L.  Honslnger  and  oth- 
ers. E^m  adverse  orders,  defendants  in  the 
former  case,  and  plaintiffs  In  the  latter  case, 
appeal.    Aillrmed. 


Hyatt  &  Bedford  and  B.  B.  Dampler,  all 
of  Bupert,  for  appellants.  Chas.  O.  Stocks- 
lager,  of  Shoshone^  for  respondents. 

MOBGAN,  3.  On  April  21,  1915,  respond- 
ent Huggins  and  others  filed  a  petition  with 
the  clerk  of  the  board  of  county  commission- 
ers of  Minidoka  county  praying  that  an  elec- 
tion be  held  on  May  15th,  for  the  purpose  of 
voting  upon  the  proposal  to  organize  terri- 
tory situated  in  Minidoka  and  Adelaide  pre- 
cincts into  a  highway  district  to  be  known  as 
Minidoka  highway  district  On  April  22, 
1915,  appellant  De  Mary  and  others  filed  a 
petition  with  the  same  official  praying  that 
an  election  be  held  on  May  10th  for  the  pur- 
pose of  voting  upon  the  proposal  to  organize 
a  highway  district  to  be  known  as  Fremont 
highway  district  to  include  all  the  territory 
included  In  the  proposed  Mlnidc^a  highway 
district  and,  in  addition  thereto,  certain  ter- 
ritory within  the  precincts  of  Paul,  Hey- 
bum,  Bupert  No.  1,  Bupert  No.  2,  and  Ace- 
quia.  Notices  of  election  were  published  and 
officers  of  "felectlon  were  appointed  in.  both 
cases.  By  reason  of  conflict  in  the  territory 
of  the  two  proijosed  districts,  the  respond- 
ent Huggins  commenced  suit  in  the  district 
court  to  enjoin  the  appellants  from  holding 
the  election  to  create  B^emont  highway  dis- 
trict and  appellant  De  Mary,  and  those  in- 
terested with  him,  commenced  suit  to  enjcin 
those  seeking  to  hold  the  election  to  cieat» 
Minidoka  highway  district  from  so  doing. 
These  cases  were  set  down  by  the  trial  Judge 
for  hearing  upon  demurrers  to  the  complaints 
and  motions  to  (juash  the  temporary  restrain- 
ing orders  theretofore  Issued,  which  demur- 
rers and  motions  were  by  consent  of  the  i>ar- 
ties  and  by  order  of  the  Judge  considered 
filed,  and  the  cases  were  consolidated  and 
heard  together.  Upon  the  facts  disclosed  by 
the  pleadings  and  certain  documentary  evi- 
dence introduced,  the  trial  Judge  overruled 
the  demurrer  to  the  complaint  and  the  mo- 
tion to  quash  the  temporary  restraining  or- 
der ta  case  of  Huggins  v.  link  et  aL,  and 
made  the  injunction  permanent,  and  sustain- 
ed the  demurrer  to  the  complaint  and  the 
motion  to  quash  the  temporary  restraining 
order  in  case  of  De  Mary  et  al.  ▼.  Honslnger 
et  aL,  and  ordered  that  an  election  upon  the 
proposal  to  organize  Minidoka  highway  dis- 
trict might  be  held  upon  the  same  being  re- 
advertised  according  to  the  provisions  of  the 
statute.  From  these  orders  appeals  have 
been  taken  to  this  court  and  have  been  ar- 
gued and  submitted  together. 

Three  assignments  have  been  made  by  ap- 
pellants specifying  as  error  the  action  of  the 
trial  Judge  in  making  and  entering  the  or^ 
ders  above  mentioned. 

In  the  complaint  in  case  of  De  Mary  et  aL 
V.  Honslnger  et  aL,  it  is  alleged,  and  by  the 
demurrer  it  is  admitted,  'that  the  proposed 
Minidoka  highway  district  ccxuprises  138,240 
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acres  of  land,  of  wbldi  there  Is  unentered 
and  belonging  to  the  United  States  56,360 
acres ;  that  there  Is  also  therein  49,440  acres 
of  land  belonging  to  the  United  States  which 
has  been  withdrawn  from  entry;  and  that 
the  remaining  32,440  acres  within  the  pro- 
posed district  is  composed  of  isolated  home- 
stead entries  scattered  over  It  and  not  con- 
tiguous as  provided  by  law;  also,  that  the 
only  taxable  property  Indnded  within  Mini- 
doka highway  district,  as  it  Is  proposed  to 
create  It,  Is  the  property  of  the  Oregon  Short 
Line  Railroad  Company.  Appellants  contend 
that  the  petition  to  vote  upon  the  organiza- 
tion of  said  district  is  fatally  defective,  in 
that  the  land  privately  owned,  or  claimed, 
therein  is  not  contiguous. 

Section  2,  c.  82,  p.  338,  Sess.  Laws  1913, 
amending  chapter  55,  p.  121,  Sess.  Laws  1911, 
is  as  follows: 

"Whenever  fifty  or  more  of  the  holders  of  title 
or  evidence  of  title  to  lands  wholly  within  the 
limits  of  a  single  county,  and  aggregating  not 
leas  than  twenty  thousand  acres  of  contiguous 
territory,  or  consisting  of  contiguous  territory 
of  a  less  extent  but  having  an  assessed  valua- 
tion of  at  least  one  milUon  dollars  at  the  last 
preceding  county  assessment,  desire  to  provide 
for  the  organization  of  the  same  as  a  highway 
district,  they  may  propose  the  organisation  of 
a  highway  district  under  this  act;  provided, 
that  said  holders  of  title  or  evidence  of  title 
shall  hold  such  title  or  evidence  of  title  to  (be) 
at  least  one-tenth  part  of  the  total  area  of  the 
land  in  the  proposed  district  which  will  be  as- 
sessable for  the  purposes  of  the  district,  or 
such  organization  may  be  proposed  and  such  pe- 
tition signed  by  a  number  of  adult  residents 
within  the  proposed  district  equal  to  at  least 
twenty  per  cent  of  the  aggregate  of  all  the 
votes  cast  for  governor  at  the  election  precincts 
within  such  proposed  district  at  the  last  general 
election. 

"The  equalized  coimty  assessment  list  last  pre- 
ceding the  presentation  of  the  petition  for  the 
organization  of  a  highway  district,  shall  be  suffi- 
cient evidence  of  tlue  or  of  assessed  value,  for 
the  purpose  of  this  act,  but  other  evidence  may 
be  received  including  receipts  or  other  evidence 
of  the  rights  of  entrymen  on  lands  under  the 
law  of  the  United  States  or  of  this  state,  and 
such  entrymen  shall  be  competent  signers  of 
such  petition  and  the  lands  on  which  they  shall 
have  made  such  entries  shall,  for  the  purposes 
of  said  petition,  be  considered  as  owned  by 
them." 

There  were  more  than  the  required  num- 
ber of  signers  to  the  petition  In  question, 
since  it  was  signed  by  more  than  20  per 
cent  of  the  electors  of  the  proposed  district 
and  there  is  more  than  the  requisite  amount 
of  land  "owned,"  as  by  law  provided,  by 
homestead  entrymen  therein.  The  question 
is:  Must  their  lands  be  contiguous,  or  does 
the  fact  that  they  are  Isolated  tracts  segre- 
gated from  each  other  by  Intervening  tracts 
of  public  lands,  and  that  portions  of  private- 
ly owned  lands  are  cut  off  from  other  por- 
tions of  public  lands  of  the  United  States 
which  have  been  withdrawn  from  entry,  ren- 
der the  organization  of  Minidoka  highway 
district  impossible  under  the  law? 

[1]  The  words  "contlgaoua  terrltority," 
nsed  in  the  act  under  consideration,  refer  to 
lands,  whether  publicly  or  privately  ovraed. 


situated  within  the  oatslde  boundaries  of  a 
proposed  highway  district,  and  prohibit  the 
organization  of  a  district  composed  of  two 
or  more  tracts  of  country  segregated  by  in- 
tervening territory  which  is  excluded  there- 
from. 

In  this  case  the  public  land  is  included 
within  and  made  a  part  of  the  district,  and 
while  it  is  at  present,  of  course,  exempt  from 
taxation,  the  Legislature  has  avoided  saying 
that  all  the  land  composing  a  highway  dis- 
trict shall  be  taxable  property. 

We  have  reached  the  conclusion  that  the 
land  included  vrithln  the  proposed  Minidoka 
highway  district,  as  shown  by  the  record  in 
this  case.  Is  such  a  tract  of  country  as  may 
compose  a  highway  district  according  to  the 
law  under  consideration. 

[2]  It  Is  further  urged  by  appellants  that 
the  question  of  the  organization  of  both  of 
these  districts  should  have  been  submitted  to 
a  vote  of  the  electors  residing  In  the  terri- 
tory affected,  at  an  election  to  be  held  for 
that  purpose,  and  that  the  one  receiving  the 
greatest  hnmber  of  votes  should  be  organ- 
ized. The  Legislature  has  failed  to  make 
provision  for  cases  where  two  or  more  peti- 
tions, conflicting  as  to  territory,  are  filed 
asking  that  elections  be  held  to  determine 
whether  or  not  highway  districts  shall  be 
organized,  and  neither  the  derk  of  the  board 
of  county  commissioners,  who  is  required  to 
publish  the  notice  of  election,  nor  the  board 
itself,  wbldi  Is  required  to  appoint  officers  of 
election,  has  been  Invested  with  any  discre- 
tion in  the  matter. 

No  decision  exactly  in  point  has  been 
brought  to  our  attention  touching  any  of  the 
questions  presented  in  these  cases,  bat  ap- 
pellants have  dted,  as  tending  to  sustain 
their  contention  last  above  stated,  the  cases 
of  State  V.  Commissioners,  67  Minn.  852,  68 
N.  W.  1083,  State  v.  Falk,  89  Minn.  269,  94 
N.  W.  879,  and  State  ex  rel.  Buesswig  v. 
McDonald,  101  Minn.  349,  112  N.  W.  278.  It 
seems  the  law  of  Minnesota  formerly  pro- 
vided for  the  submission  to  the  voters  of  a 
county  the  question  of  whether  or  not  it 
should  be  divided  and  a  new  county,  or  coun- 
ties, be  created  from  its  territory,  but,  like 
the  law  here  und»  consideration,  made  no 
provision  for  cases  where  petitions  for  elec- 
tion conflicting  as  to  territory  were  filed.  In 
a  divided  opinion  upon  that  point  the  court 
held  that  it  was  proper  to  submit  the  ques- 
tion of  the  creation  of  counties,  presented 
by  such  conflicting  pettttons,  at  the  same 
election.  Two  members  of  the  court  were 
of  the  opinion  that  the  proposal  presented  by 
the  petition  first  filed  should  be  submitted 
and  the  others  rejected.  The  Minnesota 
cases  differ  from  ours  in  this:  The  division 
of  a  county  and  the  creation  of  a  new  coun- 
ty, or  counties,  presented  a  question  upon 
which  all  the  electors  in  the  county,  as  then 
constituted,  had  a  right  to  vote.  In  the  Min- 
idoka highway  district  case  only  electors  ac- 
tually residing  in  the  proposed  district  may 
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vote  upon  the  proposal  to  organize  it  Not 
only  have  vce  no  law  providing  for  such  an 
election  as  that  contended  for,  but  should  we 
hold  that  residents  of  the  proposed  Fremont 
highway  district  residing  outside  the  limits 
of  the  proposed  Minidoka  highway  district 
may  vote  upon  the  proposal  to  organize  the 
last-named  district,  or  that  their  vote? 
should  be  counted  either  for  or  against  it, 
we  would  violate  the  plain  provisions  of  the 
law.  It  Is  provided  in  section  4,  c.  65,  Sess. 
Laws  1911: 

"No  person  shall  be  entitled  to  vote  at  any 
election  held  under  the  provisions  of  this  act 
imless  he  shall  possess  all  the  qualifications  re- 
quired of  electors  under  the  general  laws  of  the 
state,  and  be  a  resident  of  the  proposed  dis- 
trict.'' 

In  section  5  of  said  chapter  it  is  provided: 

"There  shall  be  added  to  the  usual  elector's 

oath,  in  ease  of  challenge,  the  following  words: 

'And  I  am  a  resident  within  the  boundaries  of 

the  proposed  highway  district.' " 

In  view  of  the  statutory  provisions  above 
quoted,  and  since  no  provision  has  been 
made  for  the  disposal  of  conflicting  petitions, 
we  have  reached  the  conclusion  that  it  was 
the  legislative  Intent  that  the  proposal  con- 
tained in  the  petition,  in  proper  form,  first 
filed  must  first  be  submitted  to  an  election. 

It  is  further  alleged  in  the  complaint  that 
the  notice  of  election  published  in  case  of 
Hlnidoka  highway  district  was  Illegal  and 
defective  in  that  it  failed  to  state  the  place 
where  the  election,  in  the  precincts  compris- 
ing the  proposed  district,  would  be  held,  and 
failed  to  state  the  hours  of  the  day  of  elec- 
tion during  which  electors  would  be  permit- 
ted to  vote.  Appellants  contend  that  the 
organization  of  Fremont  highway  district 
should  not  be  delayed,  or  defeated,  in  order 
that  this  error  may  be  corrected. 

[3]  It  does  not  appear  from  the  record  be- 
fore ns  that  the  petition  to  submit  the  pro- 
posal to  organize  Minidoka  highway  dis- 
trict to  a  vote  is  in  any  manner  objection- 
able. The  publication  of  the  notice  of  elec- 
tion was  a  duty  of  the  derk  of  the  board  of 
county  commissioners,  and  his  failure  to 
properly  discharge  that  duty  cannot  defeat 
the  right  of  the  petitioners  to  have  an  elec- 
tion held,  nor  can  it  affect  the  priority  of 
that  right.  The  order  of  the  trial  Judge  was 
that  the  election  might  be  held  upon  the 
same  being  readvertlsed  according  to  the 
provisions  of  the  statutes,  and  we  presume 
this  has  been,  or  will  be,  done. 

It  is  earnestly  urged  that  this  law  is  like- 
ly to,  and  in  this  case  will,  result  in  great 
injustice;  that  thereby  a  few  people  living 
in  a  ^arsely  settled  community  which  is 
traversed  by  a  railroad  comprising  a  large 
proportion  of  the  taxable  property  of  the 
county  may  divert  to  a  territory,  not  par- 
ticularly in  need  of  It,  vast  sums  of  money 
which  should  he  expended  in  the  construc- 
-tlon  of  highways  In  more  densely  populated 
neighborhoods.    This  state  of  affairs  is  one 


from  which,  In  the  present  cimditlon  of  the 
law,  the  courts  can  grant  no  relief.  It  pre- 
a&ata  a  situation  which  might,  with  profit, 
be  brought  to  the  attention  of  the  Leglsla- 
ture; 

We  find  no  error  in  the  record,  and  the 
orders  apiJealod  from  are,  accordingly,  af- 
firmed.    Costs  are  awarded  to  respondents. 

SUIililVAN,  C.  J.,  and  BUDGE,  J.,  concur. 


STATE  V.  GIVENS. 
(Supreme  Court  of  Idaho.     Nov.  27,  1915.) 

1.  Banks  and  Banking  i3=»61  —  Making 
False  Report  —  Blbmkntb  of  OnsNSB— 
Knowledob. 

In  order  to  warrant  the  conviction  of  a 
defendant  charged  under  section  82,  c.  124, 
Sess.  Laws  1911,  p.  411,  with  making  a  false 
report,  it  must  be  proved  beyond  a  reasonable 
doubt  that  a  false  report  of  the  financial  con- 
dition of  the  bank  was  made,  and  that  the 
defendant  knew  the  report  to  be  false  at  the 
time  it  was  made. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  |  121;  Dec.  Dig.  «=>61.] 

2.  Banks  and  Banking  <8=>62— Falsb  Re- 
port—PEosEcunoN—SuFFioiawcrr  OF  Bvi- 

DKNCE. 

Jfeld,  that  respondent  in  this  case  failed  to 
establish  by  competent  evidence  that  the  report 
made  by  appellant  to  the  state  bank  comnds- 
sioner  was  false,  in  that  it  failed  to  show  the 
true  financial  condition  of  the  bank  of  Nampa 
as  disclosed  by  the  books  of  the  bank,  and  that 
the  appellant  knew  the  report  to  be  false  at 
the  time  it  was  made  and  attested. 

lEd.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent.Dig.  SS  122-124;  DecDig.  «=>62.] 

3.  Banks  and  Banking  <3=>62  —  Cbixinai. 
Law  <S=3390— False  Repoet— Pbosecdtion 
— bvidenck. 

Where  the  knowledge,  intention,  or  good 
faith  of  a  party  to  an  action  becomes  material, 
it  may  be  shown  directly,  as  well  as  from  cir- 
cumstances, and  the  par^  himself,  if  a  com- 
petent witness,  may  testify  directly  to  his  in- 
tention or  understanding,  unless  prevented  by 
some  other  princi^e  of  law  applicable  to  the 
particular  case.  Held,  that  it  was  reversible 
error  for  the  trial  court  to  prevent  the  appel- 
lant from  testifying  fully  to  all  conversanona 
bad  between  him  and  the  state  bank  commission- 
er at  the  time  he  presented  to  said  state  o£5- 
cial  the  report  of  the  financial  condition  of 
the  bank  of  Nampa. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  88  122-124;  Dec  Dig.  «=» 
02;  Criminal  Law,  Cent  Dig.  i  858;  Dec  Dig. 
<8=5>390.] 

4.  CBiMmAi,  Law  «=9722%,  1171— Appbait- 
Abgument  or  CouNSBir-GBOCNO  ros  Bx- 

VKBSAI.. 

Held,  that  the  action  of  the  trial  conrt  in 
permitting  the  prosecuting  attorney  to  make 
certain  remarks  in  his  final  argument  to  the 
Jury,  when  considered  in  connection  with  other 
errors  committed  by  the  court  in  the  trial  of 
this  cause,  was  highly  prejudicial  to  the  sub- 
stantial rights  of  appellant,  and  constituted  re- 
versible error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  88  1876,  8126,  3127;  Dec  Dig. 
«=>f22%,  1171.] 

Appeal  from  District  Court,  CaiiToa  Coun- 
ty;   Ed.  It.  Bryan,  Judge. 
j.  A.  Givens  was  convicted  of  making  a 
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false  report  of  the  financial  oondltioa  Of  a 
state  bank,  and  appeals.    Beversed. 

Hawley  &  Hawley,  of  Boise,  Jackson  & 
Walters,  of  Caldwell,  and  Baymond  L. 
Glvens,  of  Boise,  for  appellant.  J.  H.  Peter- 
son, Atty.  Gen.,  and  T.  C.  Coffin  and  Herbert 
Wing,  Asst.  Attys.  Gen.,  for  the  State. 

BUDGE,  J.  orhc  defendant,  J.  A.  Glrens, 
was  indicted,  tried,  and  convicted  In  the  dis- 
trict court  of  the  Seventh  Judicial  district  of 
the  crime  of  willfully,  unlawfully,  knowingly, 
feloniously,  and  fraudulently  making  a  false 
report  of  the  affairs,  financial  condition,  and 
property  of  the  bank  of  Nampa,  as  of  April 
4,  1913,  and  sentenced  to  the  state  peniten- 
tiary for  not  less  than  six  months  nor  more 
than  three  years.  Motion  for  a  new  trial 
was  denied.  This  appeal  is  from  the  order 
denying  a  new  trial  and  from  the  verdict  and 
judgment. 

[2]  The  appeal  is  based  upon  the  insuffi- 
ciency of  the  evidence,  erroneous  admission 
and  exclusion  of  evidence,  unjustifiable  and 
prejudicial  remarks  of  the  prosecuting  at- 
torney in  the  final  argument,  and  instructions 
improperly  given  and  refused.  There  are  74 
assignments  of  error,  all  of  which,  however, 
will  not  be  discussed  by  this  court  We  have 
carefully  gone  through  the  entire  record. 

The  appellant  was  charged  with  having  re- 
ported to  the  state  bank  c<»nmissioner  loans 
and  discounts  $375,717.36  instead  of  $371,833.- 
79,  as  shown  by  the  general  ledger  of  the 
bank  of  Nampa,  or  a  difference  of  $3,883.57. 
nils  latter  amount  respondent  insists  was 
overdrafts  and  should  have  been  so  reported. 
The  appellant  in  explanation  of  said  item 
testified  that  it  consisted  of  loans  previously 
arranged  for,  and  this  item,  when  added  to 
the  hmonnt  that  appears  upon  the  general 
ledger  as  loans  and  discounts,  totals  the 
amount  reported  to  the  state  bank  commis- 
sioner. 

There  is  no  difference  between  the  conten- 
tion of  the  respondent  and  of  the  aiq;>eUant 
so  far  as  this  $3,883.57  Is  concerned,  except 
as  to  classification.  Respondent  insists  that 
it  should  have  been  reported  as  an  overdraft. 
Am>ellant  insists  that  it  was  properly  report- 
ed as  a  loan,  having  been  previously  arrang- 
ed for.  But  whether  for  the  purpose  of  the 
report  we  consider  this  amount  as  a  loan  or 
an  overdraft,  it  was  an  account  actually  due 
and  a  resource  of  the  bank ;  and,  as  between 
the  bank  and  its  customers,  when  previously 
arranged  for,  the  amount  was  a  loan.  Where 
a  party  prior  to  withdrawing  money  from 
the  bank  arranges  for  such  a  loan,  even 
though  a  note  is  not  at  the  time  given,  but 
the  customer  agrees  to  subsequently  give  his 
note,  this  transaction  constitutes  a  loan  for 
the  purpose  of  furnishing  temporary  credit. 
6  Modem  Business,  by  Jos.  T.  Johnson,  p.  206. 

Daniel  oa  Negotiable  Instruments,  §  1630, 
states: 

"It  is  undoubtedly  in  the  power  of  the  bank 
to  antiiorize  overcbecks,  or  cjiecka  without  any 


funds    whatever,   moa 

drawer.     Such  dealmg  would  be  in  the  nature 


negotiations   with   the 


of  a  loan;  and  the  bank  would  be  bound,  if 
the  arrangement  were  consummated,  upon  a 
legal  contract." 

The  report  to  the  state  bank  commission- 
er showed  $41,065.86  due  from  banks.  The 
general  ledger  showed  only  $34,582.61,  a  dif- 
ference of  $6,473.24.  This  latter  amount  is 
explained  by  appellant  and  the  cashier  of 
the  bank  as  being  made  up  of  what  they 
termed  live  collections,  and  placed  to  the 
credit  of  the  bank  of  Nampa  by  the  banks 
through  which  the  collections  were  made,  and 
consisted  of  two  collections  made  through  the 
Com  Exchange  National  Bank  of  Chicago 
and  one  through  the  First  National  Bank  of 
St  Anthony.  For  the  amount  of  these  col- 
lections casUer^  receipts  were  issued  to  the 
customers  of  the  bank,  who  turned  the 
amounts  in  for  collection,  and  these  items  ap- 
pear upon  the  report  as  cashier's  checks  out- 
standing. Respondent  insisted  that  these 
items,  aggregating  $6,473.24,  were  not  due 
from  banks ;  while,  on  the  other  hand,  appel- 
lant maintained  that  under  instructions  pre- 
viously given  him  by  a  former  bank  commis- 
sioner said  items  were  proper  to  be  listed  un- 
der amounts  due  from  banks.  It  will  be  seen 
that  by  adding  this  $6,473.24  to  the  sum  due 
from  banks  as  shown  by  the  general  ledger 
the  total  corresponds  with  that  reported  to 
the  state  bank  commissioner. 

This  $6,473.24,  being  the  item  due  from 
banks  which  is  contended  against  by  respond- 
ent was  considered  by  the  officers  of  the 
bank  as  a  liaUllty  of  the  bank,  and  listed  in 
the  report  to  the  state  bank  commissioner  as 
cashier's  checks  outstanding.  There  is  evi- 
dence in  the  record  to  the  effect  that  a  former 
bank  commissioner  had  Instructed  the  officer 
of  the  bank  to  handle  live  collections  in  the 
way  these  were  handled;  and  from  the  tes- 
timony of  appellant  and  other  officers  of  the 
bank  it  is  fairly  inferable  that  before  listing 
these  collections  as  money  due  from  banks, 
they  had  received  information  from  the  banks 
through  which  the  collections  were  to  be  paid, 
and  through  which  they  were  subsequently 
paid,  that  upon  receipt  of  certain  instruments 
held  by  the  bank  in  escrow,  with  sight  drafts 
attached,  the  money  woald  be  placed  to  the 
credit  of  the  bank  of  Nampa.  The  bank  of 
Nampa,  considering  itself  liable,  forwarded 
the  instraments,  together  with  sight  drafts, 
and  immediately  listed  said  amount  as  mon- 
ey doe  from  banks  and  as  a  resource  of  the 
bank,  and  charged  themselves  with  said 
amount  in  cashier's  checks  outstanding.  Up- 
on receipt  of  the  collections  in  the  ordinary 
course  of  business,  the  individual  customers 
of  the  bank  were  given  credit  upon  the  in- 
dividual ledger  for  those  amounts. 

In  this  Instance  also  the  only  difference  be- 
tween the  contentions  of  respondent  and  of 
appellant  as  to  this  $6,47324  item  is  that  re- 
spondent insists  It  should  not  have  been  in- 
dnded  in  the  amount  due  from  banks  until 
it  bad  been  actually  paid  to  the  bank  of  Nam-i 
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pa,  while  appellant  Insists  tbat,  according  to 
instructions  received  from  a  former  bank 
commissioner  and  the  understanding  of  tlie 
officers  of  the  bank,  this  item  is  properly  In- 
cluded as  money  due  from  banks;  in  short, 
it  is  a  difference  of  opinion  as  to  classifica- 
tion of  accounts  or  the  method  of  keeping 
accounts. 

The  next  contention  of  respondent  is  as  to 
the  incorrectness  of  the  report  to  the  state 
bank  commissioner  in  the  following  items: 
The  report  shows  an  item  of  checks  and  oth- 
er cash  items  $2.25,  and  an  item  of  exchange 
for  dearing  house  $273.42,  both  of  which  ro- 
sitondent  contends  are  incorrect,  as  the  books 
of  the  bank  show  the  amount  of  checks  and 
other  cash  items  <hi  hand  as  of  April  4,  1913, 
to  be  $1,912.97,  and  do  not  show  any  entry 
of  exchange  for  clearing  house.  Thus  a  dis- 
crepancy is  created  of  $1,637.30  for  these 
two  items.  The  item  of  gold  coin  is  shown 
on  the  report  as  $5,850;  whUe  the  books  of 
the  bank  show  the  amount  of  this  item  to 
be  $7,670,  Indicating  a  discrepancy  between 
the  books  of  the  bank  and  the  report  of  $1,- 
820.  The  item  of  silver  dollars  and  frac- 
tional coin  is  shown  on  the  report  as  $3,232.- 
-60 ;  while  on  the  books  of  the  bank  this  item 
is  shown  to  be  $5,372,  or  a  difference  of  $2,- 
139.60.  The  Item  of  nickels  and  cents  is 
shown  on  the  report  as  $520,  while  the  books 
of  the  bank  show  this  item  to  amount  to 
$560.20;  a  difference  of  $40.20.  Lastly,  the 
item  of  United  States  national  currency  is 
shown  on  the  rep6rt  as  $11,058,  but  on  the 
t)ooks  of  the  bank  it  is  shown  as  $5,421,  a 
discrepancy  or  overreport  of  $5,637. 

From  a  study  of  these  various  items  ap- 
pearing on  the  report  and  as  shown  by  the 
books  of  the  bank  it  will  at  once  appear  that 
the  discrepant  amounts  of  the  first  five  items, 
which  were  all  less  than  the  amount  that  was 
tictually  on  hand  In  the  bank,  were  added  to 
the  amount  of  United  States  national  cur^ 
rency  shown  by  the  books  of  the  bank  to 
make  up  this  latter  Item  on  the  report;  In 
other  words>  the  total  money  on  hand  as  re- 
ported to  the  state  bank  commissioner  cor- 
responds with  the  total  amount  on  hand  as 
indicated  by  the  books  of  the  bank;  but  In 
the  report  these  amounts  are  classified  in  a 
manner  different  from  that  of  the  books. 

The  method  adopted  by  appellant  in  the 
preparation  of  the  report  did  not  materially 
change  the  condltl<Mi  of  the  bank's  reserve  as 
provided  for  under  section  30,  a  124,  Sees. 
Laws  1911,  p.  399.  There  was  due  from  good 
solvent  banks  at  the  date  of  the  report  9 
per' cent  of  the  total  deposits  of  the  bank  of 
Nampa,  which  was  all  that  was  required  un- 
der the  law;  and  the  irregularity  in  listing 
the  various  amounts  as  was  done  by  appel- 
lant did  not  bring  the  actual  cash  in  the 
vault  up  to  the  6  per  cent  of  the  aggregate 
deposits  required  by  law,  by  something  less 
than  one-half  of  1  per  cent  Therefore  it 
would  appear  that  the  report  to  the  state 
bank  commissioner  did  not  result  In  deceiv- 


ing him  aa  to  the  tme  condition  of  the  ttank's 
reserve,  and  would  hardly  furnish  sufficient 
evidence  of  motive  on  the  part  of  the  appel- 
lant to  deceive  the  bank  commissioner  In 
this  respect 

Bespondent  has  insisted  all  the  way 
through  in  this  case  that  the  report  made  to 
the  bank  commissioner  was  false,  for  the 
reason  that  it  did  not  correspond  with  the 
general  ledger,  and  therefore  fails  to  show 
the  true  condition  of  the  bank.  Not  being  ex- 
pert bankers  nor  certified  public  accountants, 
we  are  not  in  a  position  to  affirm  or  contra- 
dict this  theory  so  strenuously  urged  by  re- 
spondent ;  but  we  hazard  the  suggestion  that 
the  true  condition  of  no  bank  in  the  state 
could  be  determined  by  reference  to  the  gen- 
eral ledger  alone. 

[1]  It  must  be  admitted  that  the  method 
adopted  by  the  officials  of  the  bank  of  Nam- 
pa in  keeping  the  accounts  of  the  bank  were 
subject  to  explanation,  and  not  such  as  with 
safety  to  depositors  could  be  universally 
adopted  by  other  banks  in  the  state.  Yet, 
however  Irregularly  the  books  of  the  bank 
may  have  been  kept,  that  fact  alone  would 
not  Justify  a  conviction  of  appellant  of  will- 
fully and  felonlouffly  making  a  false  report 
of  the  condition  of  the  bank.  In  order  to 
warrant  a  conviction  of  appellant  of  the  of- 
fense with  which  he  stands  charged.  It  must 
be  proved  beyond  a  reasonable  doubt  tbat 
be  made  or  attested  a  false  report  of  the  con- 
dition of  the  bank  of  Nampa,  and  that  he 
knew  such  report  to  be  false  when  he  made  it 

In  the  case  of  State  v.  Mason,  61  Kan.  102, 
68  Paa  978,  It  was  held  that: 

"It  was  not  the  purpose  of  the  Legislature  to 
punish  an  officer  who  through  an  honest  mistake 
makes  an  entry  in  one  of  the  books  or  reports 
of  the  bank  which  he  believes  to  be  true  when 
it  is  in  fact  false,  and  it  followB,  therefore,  that 
in  order  to  convict  the  defendant,  yon  most 
find  that  he  not  only  made  a  false  entry  in 
one  of  tlie  books  or  reports  of  the  bank,  bat 
also  that  he  knew  the  entry  to  be  false  when  he 
made  it" 

See,  also.  State  v.  Jackson,  20  8.  D.  90S, 
105  N.  W.  742. 

[S]  In  this  connection  It  Is  contended  by 
counsel  for  appellant  that  the  court  erred  In 
refusing  to  permit  appellant  to  answer  cer- 
tain questions  propounded  to  him  for  the 
purpose  of  enabling  him  to  explain  his  acts 
concerning  the  attesting  of  the  report,  whldi 
questions  are  embraced  in  specifications  of 
error  64,  57,  58,  and  59,  as  follows: 

"Q.  I  will  go  into  this  matter  of  the  trip  to 
Boise  after  the  report  of  AprQ  4th.  I  under- 
stand you  to  say  that  you  saw  the  commission- 
er after  this  report  of  April  4th.  (This  was  ob- 
jected to  on  the  ground  that  it  was  immaterial, 
and  the  objection  was  sustained.)  A.  As  I 
recall,  after  the  report  at  April,  1913,  I  went  to 
Hoise  to  see  the  commissioner  with  reference  to 
that  report,  and  took  the  report  with  me  in  or- 
der to  give  it  to  him,  and  to  question  him  in 
regard  to  the  proper  method  of  dealing  with 
overdrafts  or  overdrawn  accounts.  I  saw  Mr. 
B^d  at  that  time." 

"Q.  What  was  said  and  done  ndth  reference 
to  this  matter  between  yon  and  Mr.  Beid? 
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(Objected  to  by  the  respondent  u  immaterial, 
and  the  objection  sustained.) 

"Q.  Ton  may  state  in  the  matter  of  this  re- 
port of  April  4,  1913,  and  these  other  reports 
introduced,  whether  jou  were  at  any  time  act- 
ing, as  far  as  you  were  concerned  with  them, 
with  any  intent  to  deceive  the  bank  commission- 
er, the  public,  or  any  person  whomever.  A. 
There  was  absolutely  no  intention  to  deceive 
any  one.  So  far  oa  the  bank  commissioner  was 
concerned,  all  of  these  items  were  in  the  books. 
(Objected  to  aa  not  responsive,  and  the  objec- 
tion sustained  and  the  answer  of  appellant 
stricken.)  A.  This  bank  statement  I  mentioned 
of  April  4,  iai3,  I  took  over  to  Boise  with  me. 
It  had  not  been  sent  before. 

"Q.  You  may  state  your  conversation  with 
the  bank  commissioner  after  taking  this  report 
and  delivering  it  to  hira.  (Objected  to  as  im- 
material, and  objection  sustained.) 

"Q.  Did  you  have  a  conversation  with  the 
bank  comnussSoner  before  actually  delivering 
the  report  of  April  4,  1913,  into  his  hands? 
(Objected  to  as  incompetent,  irrelevant,  and  im- 
material, and  the  objection  sustained.)" 

Apiidlant  should  tiave  been  permitted  to 
answer  eacli  and  all  of  these  questions  fully ; 
and  it  was  prejudicial  error  for  the  court  to 
refuse  to  permit  counsel  to  elicit  from  appel- 
lant all  conversations  bad  between  him  and 
the  bank  commissioner  with  reference  to  tiie 
report  at  the  time  It  was  carried  to  Boise. 
It  might  be  safely  presumed  that,  had  appel- 
lant made  mlsrepresentatioDB  of  the  condi- 
tion of  the  bank  to  the  bank  commissioner  at 
the  time  of  their  conversation,  respondent 
would  have  introduced  such  evidence.  There- 
fore it  is  only  fair  to  assume  that  the  con- 
versation had  between  appellant  and  the  bank 
commissioner  was  of  such  a  nature  as  to 
fully  inform  the  latter  of  the  details  of  the 
report,  and  that  the  various  items  which  It 
is  contended  were  Incorrectly  listed  were 
fully  explained  to  the  bank  commissioner, 
and  not  objected  to  by  blm.  If  appellant 
made  a  full  statement  to  the  state  bank  com- 
missioner of  the  true  financial  condition  of 
the  bank  of  Nampa  at  that  time,  he  could 
not  be  legally  convicted  of  making  a  false 
report  upon  the  theory  that  it  was  done  with 
an  intent  to  deceive  the  bank  commissioner. 

We  think  there  is  no  doubt  that  the  au- 
thorities universally  agree  that  wherever  tlie 
motive,  Intention,  or  belief  of  a  person  Is 
relevant  to  the  issue,  it  is  competent  for  such 
person  to  testify  directly  upon  that  point; 
or,  stated  differently,  when  the  motive  of  a 
witness  in  the  performance  of  a  particular 
act  or  in  making  a  particular  declaration  be- 
comes a  material  issue,  he  may  himself  be 
sworn  In  regard  to  it,  notwithstanding  the 
diminished  credit  to  which  his  testimony 
may  be  entitled  as  coming  from  the  mouth  of 
an  interested  witness.  The  rule  thus  stated 
is  applicable  to  the  right  to  testify  in  civfl, 
quasi  criminal,  and  criminal  cases.  State  v. 
Jones,  25  Idaho,  587,  138  Pac.  1116. 

In  Delano  v.  Goodwin,  48  N.  H.  203,  97 
Am.  Dec  601,  it  was  htid  that: 

"Where  the  intention  or  good  faith  of  a  par- 
ty to  a  suit  becomes  material,  it  may  be  shown 
directly,   as   well   as   from   circumstances ;    and 
the  party  himself,  if  a  competent  witness,  may 
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testify  directly  to  his  intention  or  understand- 
ing, unless  prevented  by  some  other  principle 
of  law  applicable  to  the  particular  case." 

In  the  case  of  State  v.  Johnson,  17  N.  D. 
554,  118  N.  W.  230,  the  court  said: 

"It  is  what  the  defendant  actually  meant  that 
is  the  test  of  criminality,  and  not  what  the  ex- 
press words  may  seem  to  convey  when  read  by 
others.  We  think  the  following  expresses  the , 
correct,  rule  as  to  the  latitude  to  be  allowed  on 
examination  of  those  accused  of  crime  while 
testifying:  'He  must  be  permitted,  on  his  di- 
rect examination,  to  explain  his  conduct  and 
declarations  as  he  has  testified  to  tliem,  or  as 
tlicy  have  been  described  by  other  witnesses. 
Ho  must  he  permitted  fully  to  unfold  and  ex- 
plain bis  actions,  and  to  state  the  motives  whicli. 
he  claims  prompted  them.  It  is  within  certain 
limits  relevant  for  him  to  state  what  intention 
was  present  in  his  mind  when  he  participated 
in  a  transaction  which  is  in  issue.  And  the 
jury  are  the  sole  judges  to  detei-mine  whether 
the  defendant's  statement  is  false.  •  •  •  , 
They  must  consider  it  in  connection  with  all 
the  evidence.  The  inference  which  they  draw 
from  it  may  be  strong  enough  to  overcome  any 
conclusion  of  guilty  intention  which  they  may 
draw  from  his  other  acts  or  declarations.' " 
Stote  V.  Johnson,  26  Idaho,  609,  144  Pac.  784. 

Under  these  authorities,  it  is  clear  that  It 
was  reversible  error  In  the  trial  court  to  pre- 
vent appellant  from  explaining  any  and  all 
acts  done  by  him,  or  under  his  direction,  with 
reference  to  the  report  in  question,  and  to 
relate  all  conversations  had  with  the  bank 
commissioner  concerning  said  report  at  or 
prior  to  the  filing  thereof,  for  the  purpose  of 
proving  whether  the  report  was  false  and 
whether  appellant  willfully  and  knowingly 
made  a  false  report 

[4]  The  following  remarks  made  by  the 
prosecuting  attorney  in  his  final  argument  to 
the  Jury  are  assigned  by  appellant  as  error, 
and  as  highly  prejudicial  to  his  substantial 
rights: 

"That  the  interest  on  the  amount  loaned  out 
by  J.  A.  Givens  was  put  down  in  his  pocket  for 
his  own  personal  use. ' 

Appellant  contends  that  this  Imputed  an 
embezzlement  to  him,  predicated  upon  no 
evidence  and  calculated  only  to  inflame  the 
minds  of  the  Jury,  and  thus  deprive  him  of 
a  fair  trial.  There  is  no  evidence  in  the  rec- 
ord that  appellant  misappropriated  the  funds 
of  the  bank ;  In  fact,  it  is  conceded  by  respon- 
dent that  he  did  not.  Furthermore,  It  is  not 
contended  by  respondent  that  appellant  re- 
tained or  misappropriated  any  of  the  funds 
of  the  Nampa  &  Meridian  irrigation  district, 
of  which  he  was  treasurer,  or  that  he  em- 
bezzled Interest  due  or  belonging  to  the 
Nampa  bank  or  the  Nampa  &  Meridian  irri- 
gation district,  or  In  any  way  profited  person- 
ally by  reason  of  the  failure  of  the  bank. 
It  is  conceded  that  appellant  and  his  family 
owned  a  majority  of  the  stock  of  the  bank. 
Yet  the  whole  record,  which  we  have  read 
and  reread,  utterly  faUs  to  show  any  possible 
motive  on  the  part  of  appellant  to  bring 
about  the  failure  of  the  bank.  That  the 
bank's  books  were  kept,  and  its  business  con- 
ducted In  an  inefficient  manner,  the  record 
leaves  no  doubt  in  the  mi^da^  ^  the  oourl,|^ 
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but  appellant  conld  not  be  legally  convicted 
for  Incompetency;  and,  In  order  to  be  con- 
victed at  all,  he  mnst  be  clearly  proved  to 
be  guilty  of  the  crime  with  which  he  is 
charged. 

The  faUnre  of  a  bank  in  any  community 
naturally  creates  a  sentiment  unfriendly 
towards  officers  of  the  institution,  as  it  in 
all  cases  works  a  serious  hardship  up<«i  most 
of  the  depoeitora  Therefore  a  remark  such 
as  that  made  by  the  prosecuting  attorney  in 
this  case  would  have  Its  influence  upon  the 
minds  of  the  Jury,  and  could  well  be  conceiv- 
ed to  have  been  one  of  the  elements  which 
went  to  make  up  the  verdict  of  guilty.  It 
is  not  necessary  for  the  court  to  find,  nor 
would  it  be  possible  to  determine,  that  these 
remarks  were  the  controlling  factor  in  caus- 
ing the  Jury  to  decide  that  appellant  was 
guUty  of  making  a  false  report ;  but,  if  these 
remarks,  being  Improper,  because  they  were 
not  based  upon  any  testimony  in  the  case, 
tended  to  Influence  the  jury,  they  were  prej- 
udicial to  appellant 

Appellant  was  diarged  with  a  specific  of- 
fense, and  was  on  trial  for  the  crime  charged 
In  the  information.  Therefore  we  think  that 
any  evidence  of  his  dealings  with  the  Nampa 
&  Meridian  irrigation  district  tn  his  official 
capacity  as  treasurer  thereof  was  improperly 
admitted,  for  the  reason  that  it  did  not 
show  nor  tend  to  show  his  guilt  in  making  a 
false  report  of  the  aftalrs  of  the  bank  of  Nam- 
pa. It  is  the  duty  of  the  prosecutor  to  see 
that  a  defendant  has  a  fair  trial,  and  be 
should  never  seek  by  Innuendo  or  inference 
to  pervert  the  testimony,  or  make  statements 
to  the  Jury  which,  whether  true  or  not,  have 
not  been  proved.  The  desire  for  success 
should  never  induce  him  to  obtain  a  verdict 
by  argument  based  upon  anything  except 
the  evidence  in  the  case  and  the  conclusions 
legitimately  dedudble  from  the  law  appli- 
cable to  the  same.  State  v.  Irwin,  9  Idaho, 
85,  71  Paa  608,  60  L.  R.  A.  716. 

WhUe,  standing  alone,  the  remarks  of  the 
prosecuting  attorney  in  accusing  appellant 
of  a  crime  with  which  he  was  not  charged 
in  the  information  might  not  be  sufficient 
to  warrant  this  court  in  granting  appellant  a 
new  trial,  yet,  when  considering  them  in 
connection  with  other  errors  appearing  in 
the  record,  we  feel  Justified  in  our  conclu- 
sions that  the  appellant  in  this  case  did  not 
have  a  fair  trial. 

From  what  has  been  said  it  follows  that  we 
have  reached  the  conclusion  that  there  is 
not  sufficient  competent  evidence  in  the  rec- 
ord to  sustain  the  verdict  and  Judgment  of 
the  trial  court;  that  the  court  erred  in  re- 
fusing to  admit  testimony  of  appellant  in 
explanation  of  bis  acts  and  conversations 
had  with  the  state  bank  commissioner ;  that 
the  court  erred  in  permitting  the  prosecuting 
attorney  In  his  argument  to  accuse  appellant 
of  a  crime  with  which  he  was  not  charged 


in  the  information ;  and  that  the  court  erred 
in  admitting  evidence,  over  the  objection  of 
appellant,  of  the  business  transactions  be- 
tween appellant  and  the  Nampe  &  Meridian 
irrigation  district,  which  in  no  way  proved 
or  tended  to  prove  the  charge  contained  in 
the  information,  and  which  could  serve  no 
purpose  other  than  to  prejudice  the  minds 
of  the  Jury  against  appellant 

For  these  and  numerous  other  errors  oc- 
curring In  the  trial  of  this  case,  which  we 
will  not  discuss  here,  we  have  concluded  that 
the  trial  court  should  be  directed  to  set  aside 
the  Judgment  of  conviction  and  grant  appe- 
lant a  new  trial ;   and  it  Is  so  ordered. 

SULLIVAN,  a  J.,  and  MORGAN,  J., 
concur. 


IDAHO  IRR.  CO.,  Limited,  v.  LINCOLN 

COUNTY  et  at 

(Supreme  Court  of  Idaho.    Oct  21,  1916. 

Rehearing  Denied  Nov.  26,  1»15.) 

1.  Watebs  and  Watkb  Coubsks  «=>222— Ib- 
KiGATioN— Rights  of  State. 

Bald,  under  the  provisions  of  the  act  of 
Oongress  known  as  the  Carey  Act  (Act  Aug. 
18,  1804,  c.  301,  5  4.  28  Stat  422  [U.  S.  Comp. 
St  1913,  §  4685])  and  the  statutes  of  this  state 
in  relation  thereto,  the  state  is  authorized  to 
enter  into  contracts  with  canstruction  compa- 
nies or  others  for  the  construction  of  irrigation 
systems  for  the  redamaticm  of  the  lands  re- 
ferred to  therein. 

_[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Dec.  Dig.  «=>222.] 

2.  Watsbs  AMD  Watsb  Coubbxs  4=>258— Ib- 

BI6ATI0N    DiTCHSS — LiBN. 

Under  the  proyisi<»i8  of  section  1629,  Rerv. 
Codes,  any  person,  company,  or  association  fur- 
nishing water  for  any  tract  of  land  under  tiie 
provisions  of  said  Carey  Act  shall  have  a  first 
and  prior  lien  on  the  water  right  and  land  upon 
which  such  water  is  used  for  all  deferred  pay- 
ments for  such  water  rights. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Dec.  Dig.  <S=>258.] 

8.  Taxation    «53234  —  Exekptions  —  Watxb 

Rights. 

Under  the  provisions  of  subdivision  12  of 
section  1644,  Rev.  Codes,  all  irrigation  canals, 
ditches,  and  water  rtgbta  appurtenant  thereto, 
when  the  owner  or  owners  of  such  irrigation 
canals  and  ditches  use  the  water  thereof  exclu- 
sively upon  land  or  lands  owned  by  him,  her  or 
them,  situated  wholly  within  this  state,  are 
exempt  from  taxation,  provided,  in  case  any 
water  be  sold  or  rented  from  such  canal  or 
ditch,  such  canal  or  ditch  shall  be  taxed  to  the 
extent  of  such  sale  or  rental. 

[Ed.    Note.— For   other   cases,   see   Taxation, 
Cent  Dig.  H  881,  382;  Dec.  Dig.  «=>234.] 

4.  Taxation  ®s>234  —  Exbufiiohb— Ibbioat- 
INO  Ditches. 

Under  the  provisions  of  pararraph  N  of 
section  4  of  the  general  revenue  law  (Laws 
1913,  p.  173),  irrigation  canals  and  ditches  and 
water  rights  appurtenant  thereto  are  exempt 
from  taxation  when  no  water  is  sold  or  rented 
from  any  such  canal  or  ditch,  only  to  the  ex- 
tent that  the  water  conveyed  by  such  canal  or 
ditch  is  used  to  irrigate  buids  within  this  state. 
It  is  also  provided  m  said  section  that,  in  case 
any  water  be  sold  or  rented  from  any  snch  ca- 
nal or  ditch  to  irrigate  lands  within  the  state. 


«=>For  othar  cum  sm  uima  topic  and  KBY-NUMBSB  in  all  Kay-Nambarad  Dlgstta  and  lodaxas 


Idalud 


IDAHO  IRB.  CO.  ▼.  MNCOIiN  OOUNTT 


1059 


then  and  in  that  event  sach  canal  or  ditch  ahail 
be  assessed  for  taxation  to  the  extent  that  such 
water  is  so  sold  or  rented. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  ||  381,  382;   Dec.  Dig.  «=9234.] 

5.  Pleadino  ^=»214  —  Demubihsb  —  BfTECT>— 
Taxahon  «s>234  — Exkuftions  — Ikriqa- 
TioN  Works. 

Held  that,  since  it  is  aUeeed  in  the  com- 
plaint, and  the  allegation  admitted  as  true  by 
the  demurrer,  that  no  water  has  been  sold  or 
rented  from  the  system  invoWed,  except  as 
water  rights  were  sold  to  settlers  nnder  the 
provisions  of  the  contract  with  the  state,  and 
that  the  unsold  water  rights  or  the  water  rep- 
resented thereby  has  not  l>een  sold  or  rented, 
and  that  the  appellant  has  no  right  or  author- 
ity under  the  law  to  sell  or  rent  the  water,  and 
has  not  done  so,  therefore  said  irrigration  works, 
ditches,  and  canals  are  exempt  from  taxation. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  i$  525-534:  Dec.  Dig.  «=>214:  Tax- 
ation, Cent  Dig.  {S  381,  382 ;  Dec.  Dig.  «=> 
234.] 

6.  Taxation   «=234— Exemptionb— Pubposb 

or  TiEaiSLATUKB. 

Held,  that  the  intention  of  the  Legislature 
in  passing  said  exemption  statute  was  to  place 
ditdiea  and  canals  from  which  water  was  sold 
or  rented  in  one  class,  and  those  from  which  no 
water  was  sold  or  rented  in  a  different  class. 

[Bi.  Note.— For  other  cases,  see  TaxatiOD, 
Cent  Dig.  i$  381,  382;   Dec.  Dig-  «s>234.] 

7.  Taxation   ^ssMS— Absessmsnis— Iujeoai. 

ASBEaaHENTB. 

Held,  that  the  assessment  in  the  case  at 
bar  was  not  an  erroneous  assessment,  neither 
was  it  made  through  clerical  or  other  error,  bnt 
that  it  was  an  assessment  on  property  that  was 
exempt  tiwa  taxation  and  involTed  an  illegal 
assessment^  and  that  the  taxes  paid  nnder  pro- 
test can  be  recovered  in  this  action,  nnder  the 
authority  of  Shoup  v.  WlUis,  2  Idaho  (Hash.) 
120,  6  Pac.  124,  Weiser  National  Bank  v.  Jef- 
freys, 14  Idaho,  660,  95  Pac  23,  and  Bengoe- 
cbea  T.  Elmore  County,  23  Idaho,  397,  130  Pac. 
459. 

[Bid.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  |i  1006-1010;  Dec.  Dig.  «=>543.] 

Appeal  from  District  Court,  Uncoln  Coun- 
ty ;  Edward  A.  Walters,  Judge. 

Action  by  the  Idaho  Irrigation  Company, 
Limited,  against  the  County  of  Lincoln  and 
another.  E^om  a  Judgment  for  defendants, 
pla'intlft  appeals.    Beversed  and  remanded. 

B.  W.  Oppenheim  and  N.  M.  Ruick,  both 
of  Boise,  A.  L.  Fletcher,  of  Elctfleld,  and  V. 
P.  Coffin,  of  Boise,  for  appellant  Harlan  D. 
Heist,  of  Shoshone^  for  respondenta 

SULLIVAN,  C.  J.  This  action  was  begun 
by  tbe  Idaho  Irrigation  Company,  a  corpora- 
tion engaged  .In  the  construction  of  irriga- 
tUm  works  under  the  provisions  of  the  act 
of  Ccmgress  known  as  the  Carey  Act,  and  nn- 
der the  statutes  of  this  state  applicable  to 
said  act,  to  recover  from  Lincoln  county  the 
sum  of  $1,623.54;  that  being  the  first  half  of 
tbe  taxes  assessed  against  69.25  miles  of  ca- 
nal which  form  a  part  of  the  distributing 
system  of  the  irrigation  works  constructed  by 
plalntUt  under  a  contract  with  the  state  of 
Idaho.  The  tax  was  paid  under  protest  In 
writing;   tbe  treasurer,  aa  tax  collector,  be- 


ing notified  that  action  wonld  be  brought  to 
recover  back  tbe  sum  so  paid. 

The  complaint  alleges  that  the  principal  ob- 
ject and  purpose  of  the  plaintiff  corporation 
was  to  construct  under  a  contract  with  the 
state  of  Idaho,  pursunnt  to  the  provisions  of 
said  Carey  Act;  an  irrigation  system  to  t«- 
claim  upwards  of  100,000  acres  of  land  lying 
mainly  In  Lincoln  county.  A  copy  of  said 
contract  and  supplemental  contract  is  attach- 
ed to  the  complaint  and  made  a  part  thereof. 

It  is  alleged  that,  pursuant  to  said  con- 
tract, plaintiff  constructed  an  Irrigation  sys- 
tem consisting  of  impounding  dam  and  res- 
ervoir and  diversion  dams  located  in  Blaine 
county,  together  with  many  miles  of  malA 
and  subordinate  canals  and  laterals  in  Lin- 
coln county;  that  said  construction  is  and 
was  confined  exclusively  to  the  system  to  be 
constructed  by  the  company  in  Lincoln  coun- 
ty, except  as  othervrlse  provided  in  said  con- 
tract ;  that  In  said  contract  with  tbe  state  It 
is  provided  that  shares  of  stock  In  what  Is 
denominated  the  "holding"  or  "operating" 
company  may  be  sold  and  disposed  of  by  tbe 
construction  company  to  parties  entering  tbe 
lands  to  be  reclaimed,  said  shares  of  stock 
each  to  represent  an  Interest  in  proportion  to 
the  number  of  shares,  not  exceeding  $150,000, 
which  may  be  finally  disposed  of  In  the  dams, 
canals,  reservoirs,  and  water  rights  and  oth- 
er rights  and  franchises  of  tbe  plaintiff  as 
constructor  of  Bald  system. 

It  Is  alleged  that  by  virtue  of  said  contract 
said  Irrigation  system  belongs  to  tbe  holders 
of  said  shares  of  stock  already  disposed  of 
and  to  tbe  holders  of  such  shares  of  stock. 
If  any,  wlilcb  might  thereafter  be  disposed 
of  to  actual  settlers,  subject  to  the  lien  of 
tbe  plaintiff  under  said  act  of  Congress,  the 
laws  of  this  state,  and  the  said  contracts 
with  the  state  to  secure  the  unpaid  portion 
of  the  water  rights  so  sold;  that  the  owners 
and  holders  of  sudh  shares  of  stock  consti- 
tute tbe  only  persons  who  use  or  are  entitled 
to  tbe  use  of  water  conveyed  and  distributed 
through  said  canal;  that  no  water  Is  sold 
or  rented  or  was  or  Is  allowed  or  permitted 
to  be  sold  or  rented  from  said  canals  or 
ditches  so  assessed  for  taxation;  that  the 
assessor  of  Lincoln  county  In'  the  discharge 
of  his  duties  as  he  construed  them  assessed 
the  plaintiff  for  the  year  1913  for  certain  por- 
tions of  said  irrigation  system  so  constructed, 
to  wit,  68.25  miles  of  canal  at  an  assessed 
valuation  of  $2,064.80  per  mile,  and  of  a 
total  value  for  taxation  of  $144,372.40 ;  that 
the  property  so  assessed  was  and  is  exempt 
from  taxation  under  section  1644,  Rev.  Codes, 
as  amended  by  Laws  1911,  p.  565,  and  tbe 
act  of  tbe  Special  Session  of  the  Legislature 
(Sess.  Laws  1912,  p.  21),  and  particularly  of 
subdivision  N  of  section  4  of  the  act  of  the 
Legislature  approved  March  13,  1913  (Laws 
1913,  p.  176);  and  that  said  assessment  and 
taxes  based  thereon  were  and  are  Illegal,  un- 
warranted, inequitable,  and  v<AA. 
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There  are  some  allegations  In  regard  to 
the  action  of  the  board  of  county  commission- 
ers sitting  as  a  board  of  equalization  and 
of  the  protest  made  npon  the  payment  of  said 
taxea  The  complaint  concludes  with  a 
prayer  for  judgment  In  the  sum  of  $1,623.64, 
the  amount  of  taxes  paid,  with  Interest  and 
costs  of  suit. 

The  defendants  demurred  to  the  complaint 
on  the  following  grounds:  (1)  Insufficiency 
of  facts  stated;  (2)  ambiguity;  (3)  lack  of 
jurisdiction.  The  demurrer  was  sustained 
as  to  the  first  ground,  and,  the  plaintiff  de- 
clining to  plead  further,  judgment  was  en- 
tered dismissing  the  action.  From  that  judg- 
ment this  appeal  is  taken,  and  the  error  com- 
plained of  Is  the  action  of  the  court  in  bus- 
tnlnlng  the  demurrer  and  entering  judgment 

[1]  The  protest  against  the  payment  of 
such  taxes  is  quite  lengthy,  and  sets  forth  In 
detail  the  grounds  of  said  protest,  and  avers 
that  neither  in  law  nor  In  equity  are  the 
reservoirs,  canals,  ditches,  and  water  rl^ts 
forming  the  Irrigation  system  referred  to 
subject  to  taxation  under  the  laws  of  this 
state. 

The  Carey  Act  (28  Stats,  at  L.  pp.  372- 
422)  authorizes  the  Secretary  of  the  Interior 
to  contract  with  and  agree  to  patent  to  the 
state  of  Idaho  and  other  arid  states  a  limit- 
ed area  of  public  lands  upon  certain  condi- 
tions. By  such  contract  the  United  States 
binds  itself  to  donate,  grant,  and  patent  to 
the  state,  free  of  cost  for  survey  or  price, 
certain  desert  lands  as  the  state  may  cause 
to  be  irrigated,  reclaimed,  occupied,  and  cul- 
tivated by  actual  settlers,  as  Is  required  of 
citizens  who  may  enter  land  under  the  desert 
iHnd  law,  and  any  state  contracting  is  au- 
thorized to  make  all  necessary  contracts  to 
cause  the  said  lands  to  be  reclaimed  and  to 
induce  their  settlement  and  cultivation  in 
accordance  with  and  subject  to  the  provi- 
sions of  said  act,  and  as  fast  as  any  state 
may  furnish  satisfactory  proof  according  to 
such  rules  and  regulations  as  may  be  pre- 
ficrlbed  by  the  Secretary  of  the  Interior  that 
any  of  said  lands  are  Irrigated,  reclaimed,  or 
occupied  by  actual  settlers  patents  will  be 
issued  to  the  .state  or  its  assigns  for  said 
land  so  reclaimed  and  settled.  Said  act  was 
amended  June  11, 1886  (29  Stats,  at  L.  c.  420, 
p.  434),  as  follows: 

"That  under  any  law  heretofore  or  hereafter 
enacted  by  any  state,  providing  for  the  reclama- 
tion of  arid  lands,  in  pursuance  and  acceptance 
of  the  terms  of  the  ^rant  made  in  section  four 
of  an  act  entitled  'An  act  making  appropriations 
for  the  sundry  civil  expenses  of  the  government 
for  the  fiscal  year  ending  Jane  thirtieth,  eight- 
een hundred  and  ninety-five,'  approved  August 
eighteenth,  eighteen  hundred  ninety-four,  a  lien 
or  liens  is  hereby  authorized  to  be  created  by 
the  state  to  which  such  lands  are  granted  and 
by  no  other  authority  whatever,  and  when  cre- 
ated shall  be  valid  on  and  against  the  separate 
legal  subdivisions  of  land  reclaimed,  for  the 
actual  cost  and  necessary  expenses  of  reclama- 
tion and  reasonable  interest  thereon  from  the 
date  of  reclamation  until  disposed  of  to  actual 
settlers;  and  when  an  ample  supply  of  water 
is   actually   furnished   in   a  substantial  ditch 


or  canal,  or  by  artesian  wells  or  reservoirs, 
to  reclaim  a  particular  tract  or  tracts  of  such 
lands,  then  patents  shall  issue  for  the  same  to 
such  state  without  regard  to  settlement  or  cul- 
tivation: Provided,  that  in  no  event,  in  no  con- 
tingency, and  under  no  circumstances  shall  the 
United  States  be  in  any  manner  directly  or  in- 
directly liable  for  any  amount  of  any  such  lien 
or  liability,  in  whole  or  in  part." 

The  state  of  Idaho  accepted  the  provisions 
of  the  original  Carey  Act  in  1895.  See  Laws 
1895,  p.  219.  Said  act  of  the  Legislature 
provides,  among  other  things,  the  procedure 
for  making  application  by  persons  or  corpo- 
rations desiring  to  contract  with  the  state 
for  the  reclamation  of  desert  lands  and  the 
condition  under  which  contracts  shall  be 
entered  into  by  the  state  and  the  provisions 
of  such  contract. 

[2]  Section  1628,.  Rev.  Codes,  provides, 
among  other  things,  that  any  person,  com- 
pany, or  association  furnishing  water  for 
any  tract  of  land  shall  have  a  first  and  prior 
Uen  on  said  water  right  and  land  upon 
which  said  water  is  used  for  all  deferred 
payments  for  such  water  right;  said  lien  to 
be  in  all  respects  prior  to  any  and  all  other 
liens  created  or  attempted  to  be  created  by 
the  owner  and  possessor  of  said  land;  said 
lien  to  remain  in  full  force  and  effect  until 
the  last  deferred  payment  for  the  water 
right  Is  fully  paid  and  satisfied  according 
to  the  terms  of  the  contract  under  which 
said  water  right  was  acquired.  The  form 
of  the  contract  with  the  settler  in  use  by  the 
construction  company,  and  which  was  ap- 
proved by  the  state,  is  contained  in  the  tran- 
script on  appeal. 

It  was  under  the  provisions  of  the  Carey 
Act  and  the  statutes  above  referred  to  that 
the  contracts  were  made  with  the  state  by 
the  appellant  for  the  construction  of  the  irri- 
gation works,  dams,  reservoirs,  headgatea, 
canals,  etc..  Involved  in  this  action. 

[31  The  question  Is  directly  presented  as 
to  whether,  under  the  provlslonB  of  the  Con- 
stitution and  laws  of  this  state,  the  Interest 
of  the  construction  company  in  said  works 
and  water  right  is  exempt  from  taxation. 
Exemptions  from  taxation  had  been  provid- 
ed by  the  Legislature  prior  to  statehood  (sec- 
tion 1401,  Bev.  Stats,  of  1887),  but  the  pro- 
vision exempting  irrigation  canals,  ditches, 
and  water  rights  appurtenant  thereto  was 
first  enacted  In  1889  (Laws  1S99,  p.  220)  by 
adding  section  1402  to  tlie  Revised  Statutes 
at  18S7,  and  is  as  follows: 

"The  following  property  is  exempt  from  tax- 
ation: 

"All  irrigating  canals  and  ditches  and  water 
rights  appurtenant  thereto,  when  the  owner  or 
owners  of  said  irrigating  canals  and  ditches  use 
the  water  thereof  exclusively  upon  land  or  lands 
owned  by  him,  her  or  them  :  Provided,  in  case 
any  water  be  sold  or  rented  from  any  such 
canal  or  ditch,  then,  in  that  event,  such  canal 
or  ditch  shall  be  taxed  to  the  extent  of  such 
sale  or  rental." 

Said  section  in  the  form  above  quoted  was 
carried  Into  the  Revised  Codes  of  1909  as 
seoUon  1644,  subd.  12.    At  Uie  i 
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slon  of  tbe  Legislature  In  1012  (Laws  1912, 
p.  20)  fbe  subdlviBlon  above  referred  to  was 
amended  to  read  as  follows: 

"Sec.  1644.  The  following  property  Is  exempt 
from  taxation:    ♦    •    • 

"L.  All  irrigation  canals  and  ditches  and  wa- 
ter rights  appurtenant  thereto,  when  the  owner 
or  owners  of  said  irrigating  canals  or  ditches 
use  the  water  thereof  exclusively  upon  land  or 
lands  owned  by  him,  her  or  them  and  situated 
wholly  within  this  state :  Provided,  in  case  any 
water  be  sold  or  rented  from  any  such  canal  or 
ditch,  then,  in  that  event,  such  canal  or  ditch 
shall  be  taxed  to  the  extent  of  such  sale  or 
rentaL" 

The  history,  purpose,  and  motive  for  this 
change  In  said  section  may  be  found  by  a 
reference  to  a  decision  by  Judge  Dietrich,  of 
the  United  States  District  Court,  In  Spokane 
Valley  Land  &  Water  Co.  v,  Kootenai  Co., 
109  Fed.  481,  In  which  case  exemption  from 
taxes  In  Idaho  was  claimed  for  Irrigation 
canals  and  water  rights  appurtenant  thereto 
where  water  was  conveyed  to,  and  principal- 
ly used  within,  the  state  of  Washington. 
That  case  was  pending,  but  not  decided,  at 
the  time  the  Legislature  changed  the  word- 
ing of  the  paragraph  above  quoted  so  as  to 
limit  the  exemption  to  canals  or  ditches  sup- 
plying water  to  lands  sitoated  wholly  with- 
in this  state. 

[4]  The  latest  and  most  significant  change 
in  the  wording  of  this  paragraph  was  made 
by  the  Legislature  at  Its  session  In  1913  as 
a  part  of  the  general  revenue  law  passed  at 
that  session.  See  Session  Laws  1913,  p.  173. 
Paragraph  N  of  section  4  of  said  general 
revenue  law,  which  law  Is  applicable  to  the 
exemptions  claimed  In  this  case,  is  aa  fol- 
lows: 

"Irrigation  canals  and  ditches  and  water 
rights  appurtenant  thereto  when  no  water  ia 
sold  or  rented  from  any  such  canal  or  ditch,  only 
to  the  extent  that  the  water  conveyed  by  such 
canal  or  ditch  is  used  to  irrigate  lands  within 
this  state:  Provided,  that  in  case  any  water  be 
sold  or  rented  from  any  such  canal  or  ditcbj  to 
irrigate  lands  within  this  state,  then,  and  in 
that  event,  such  canal  or  ditch  shall  be  assessed 
for  taxation  to  the  extent  that  such  water  is  so 
sold  or  rented." 

The  foregoing  constitute  the  principal  stat- 
utory provisions  having  a  bearing  upon  the 
question  at  Issue  here,  so  far  as  our  atten- 
tion has  been  called  to  them. 

[6-7]  It  Is  alleged  in  the  complaint  that  no 
water  has  been  sold  or  rented  from  said  sys- 
tem, except  as  water  rights  were  sold  to  the 
settler  under  the  provisions  of  said  con- 
tracts, and  that  the  unsold  water  righto  or 
tbe  water  represented  thereby  has  not  been 
sold  or  rented,  and  that  the  appellant  has 
no  right  or  authority  under  the  law  to  sell 
or  rent  such  water,  and  has  not  done  so,  nor 
Is  the  company  using  such  unsold  water  In 
the  Irrigation  of  its  own  or  any  lands  what- 
ever. Those  allegations  are  admitted  by  the 
demurrer. 

It  is  clear  from  the  provisions  of  said 
Oarey  Act  and  the  amendments  thereto  and 
the  stotutes  of  tbe  state  ai^licable  to  said 
act  that  ccnnpanles  like  the  defendant  are 


treated  by  tbe  state  as,  and  are  in  effect 
nothing  but,  construction  companies  engaged 
in  constructing  irrigation  works  under  con- 
tract with  the  state,  and  their  remuneration 
is  limited  by  the  provisions  of  tbe  Carey  Act 
and  the  provisions  of  section  1629,  Rev. 
Codes,  to  the  actual  cost  of  construction  and 
the  necessary  expenses  of  reclamation  and 
reasonable  interest  thereon. 

It  has  been  the  custom  of  the  state  land 
board  at  the  time  a  contract  Is  entered  into 
to  fix  a  sum  which  shall  represent  such  ac- 
tual cost  of  construction,  and  this  practice 
has  been  unheld  by  this  court  in  the  case  of 
Idaho  Irr.  Co.,  Ltd.,  v.  Pew,  26  Idaho,  272, 
141  Pac.  1099.  It  is  apparent  that  the  law 
does  not  Intend  that  profit  shall  accrue  to  the 
oonstroctlon  company,  and  It  is  clear  that  the 
construction  company  la  not  the  owner  of  the 
works  constructed  by  it  nor  of  tbe  water 
right  coimected  therevrlth,  for  under  the  pro- 
visions of  said  section  1629  the  construction 
company  is  given  a  first  and  prior  lien  on  the 
water  right  and  land  upon  which  the  said 
water  Is  used  for  all  deferred  paymente  for 
such  water  right,  and  under  no  reasonable 
construction  of  such  law  can  It  be  held  that 
the  construction  company  is  the  owner  of 
either  the  water  right  or  the  system,  but  is 
only  given  the  right  to  sell  them  for  the  pur- 
pose of  reimbursing  It  for  the  cost  of  con- 
struction. 

The  only  means  of  remunerating  the  con- 
structlon  company  Is  by  the  sale  of  the  water 
rlghte.  The  state  land  board  fixes  the  price 
per  acre  to  be  charged  for  such  wateV  rights 
by  dividing  the  cost  of  reclaiming  the  land 
by  the  number  of  acres  to  be  reclaimed,  and 
when  all  of  the  water  rights  connected  with 
such  system  have  been  disposed  of,  the  con- 
struction company  has,  at  least  In  theory, 
been  reimbursed  for  Its  outlay,  provided  that 
purchasers  of  such  water  rights  pay  the  pur- 
chase price  for  them.  The  water  rights  un- 
sold cannot  be  considered  in  the  ordinary 
sense  as  assets  of  the  construction  company, 
since  water  rights  remaining  unsold  repre- 
sent rather  a  liability  of  the  construction 
company  which  can  only  be  met  by  the  sale 
of  the  water  rights  as  provided  by  law. 

The  method  provided  for  a  transfer  of  the 
entire  irrigation  system  from  the  company 
to  the  settlers  would  Indicate  that  it  was 
never  the  intention  of  the  Legislature  to  tax 
such  system  or  the  unsold  shares  in  said 
system,  since,  under  the  provisions  of  the 
Carey  Act  and  the  stetute,  every  purchaser 
receives  certificates  of  shares  of  stock  cor- 
responding in  number  to  the  number  of  acres 
in  his  entry,  wtilcb  shares  carry  with  them 
the  title  and  ownership  to  a  proportionate 
Interest  in  the  dam,  canals,  reservoir,  and 
water  rights  of  the  company,  based  upon  the 
number  of  shares  finally  sold.  The  construc- 
tion company's  interest  In  the  reservoirs, 
dams,  water  rights,  etc..  Is  represented  by  the 
lien  provided  by  law  to  cover  the  cost  of 
construction.     Said   section  1629  authorises 
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the  state  to  create  a  lien  to  cover  the  cost 
of  construction,  with  Interest,  and  this  lien 
represents  the  amount  of  money  which  the 
company  has  expended  on  which  It  has  not 
received  any  return  from  those  pnrchasing 
water  rights. 

We  refer  to  these  matters  for  the  purpose 
of  showing  the  history  and  Intent  of  the  stat- 
utes above  referred  to.  The  original  provi- 
sion exempting  Irrigation  canals,  ditches,  wa- 
ter rights,  etc.,  from  taxation,  enacted  In 
1899,  above  referred  to,  rested  the  exemp- 
tions from  taxation  upon  the  use  by  the  own- 
er or  owners  of  such  canals  and  ditches  of 
the  waters  conveyed  thereby.  The  amend- 
ment by  the  Special  Session  of  1912  (Laws 
1912,  p.  21)  simply  added  the  further  condi- 
tion that  such  irrigated  lands  be  situated 
wholly  within  the  state,  clearly  indicating 
that  the  system  within  the  state  which  irri- 
gated lands  situated  wholly  without  the  state 
would  be  subject  to  taxation.  Under  that 
statute,  if  the  water  should  be  sold  or  rented, 
it  did  not  defeat  the  exemption,  but  made 
such  canal  or  ditch  subject  to  taxation  to  the 
extent  of  the  water  sold  or  rented.  By  Laws 
of  1913,  p.  178,  the  reference  to  the  use  of 
water  exclusively  by  the  owner  or  owners  of 
the  ditch 'or  canals  was  dropped,  and  In  lan- 
guage so  clear  as  not  to  be  liable  to  miscon- 
struction exempted  all  irrigation  ditches, 
canals,  and  water  rights  appurtenant  thereto 
when  no  water  is  sold  or  rented  from  any 
such  canal  or  ditch,  and  emphasized  Its  in- 
tention so  to  do  by  enacting  a  proviso  that, 
in  case  any  water  be  sold  or  rented,  then  and 
in  that  event  the  canal  or  ditch  shall  be  as- 
sessed "to  the  extent  that  sudi  water  is  so 
sold  or  rented."  This  provision  clearly  ex- 
empts a  system  where  the  water  is  not  Bolfl 
or  rented.  This  provision  clearly  negatives 
the  idea  that  such  exemption  does  not  apply 
to  a  canal  or  ditch  where  the  water  is  not 
rented  or  sold,  but  does  apply  to  a  ditch  and 
water  therein  "to  the  extent  that  such  water 
is  sold  or  rented." 

The  language  employed  by  the  Legislature 
tn  the  enactment  and  re-enactment  of  the 
subdivisions  above  referred  to  amounts  to  a 
legislative  construction  of  the  statute,  and 
shows  plainly  that  it  was  the  intention  of  the 
Legislature  to  place  ditches  and  canals  from 
which  water  was  sold  or  rented  in  one  daaa 
and  those  from  which  no  water  Is  sold  or 
rented  in  a  different  class.  Such  is  clearly 
the  effect  of  those  statutes.  Serious  com- 
plications might  arise  from  a  taxation  of 
these  nnsold  water  rights  and  the  irrigation 
system  with  which  they  are  connected  and 
the  sale  of  the  same  for  delinquent  taxes. 
The  purchasers  at  such  tax  sales  would  pro- 
cure a  tax  title  to  such  water  rights  and 
system,  and  would  not  be  bound  by  the  con- 
tract <k  the  state  with  the  construction  com- 
pany to  resell  such  rights  to  settlers  for  the 
price  agreed  upon  between  the  construction 
company  and  the  state.    But,  aside  from  this, 


it  is  clear  that  said  Irrigation  system  or  the 
unsold  water  rights  connected  therewith  are 
exempt  from  taxation  under  the  laws  of 
this  state. 

The  question  is  presented  whether  the  tax 
which  was  paid  under  protest  in  this  case 
can  be  recovered  back  by  the  construction 
company.  The  cases  of  Shoup  v.  Willis,  2 
Idaho  (Hasb.)  120,  6  Pac  124,  Welser  Nation- 
al Bank  v.  Jeffreys,  14  Idaho,  660,  95  Pac. 
23,  and  Bengoechea  v.  HUmore  County,  23 
Idaho,  307,  130  Paa  469,  determine  this 
question  against  the  contention  of  the  re- 
spondents. The  assessment  in  the  case  at 
bar  was  not  an  erroneous  assessment;  nei- 
ther was  It  made  through  clerical  or  other 
error.  It  was  an  assessment  made  upon  prop- 
erty that  was  exempt  from  taxation,  and  in- 
volved property  which  was  Illegally  assessed, 
and  the  appellant  in  this  case  had  the  right, 
under  the  law,  to  bring  this  action  against 
the  county  to  recover  the  amount  of  said  tax- 
es paid  under  protest  on  the  property  exempt 
from  taxation. 

The  Judgment  of  the  trial  court  must  there- 
fore be  reversed,  and  It  is  so  ordered,  and  the 
cause  remanded,  with  instructions  to  over- 
rule the  demurrer,  and  to  permit  the  defend- 
ants to  answer,  if  they  desire  to  do  so. 

Costs  are  awarded  to  the  appellant 

BDD6E1  and  MORGAN,  33.,  oaaxxu. 


WILSON  V.  OREGON  SHORT  UNE  B.  CO. 

(Supreme  Court  of  Idaho.     Oct  9,  1915.     Be- 
hearing  Denied  Nov.  26,  1915.) 

1.  Bailboads  <3=>405— Injttbies  to  Anikai£ 
ow  Tbacks— Liability. 

A  railroad  company  cannot  be  held  liable 
for  killing  or  maiming  animals  upon  its  right 
of  way,  where  the  plaintiff  fails  to  allege,  and 
by  competent  evidence  prove,  negligence  or  care- 
lessness on  the  part  of  said  railroad  company, 
its  officers,  ogento,  or  employee,  in  or  about  the 
running  of  its  engines  or  cars,  although  it  may 
affirmatively  appear  that  said  railroad  company 
failed  or  neglected  to  keep_  a  book,  at  its  princi- 
pal station  in  the  county  into  or  through  which 
Its  road  runs,  containing  a  description  as  near- 
ly as  may  be  of  such  animals  killed  or  maimed 
by  it  for  the  inspection  of  the  public. 

[Ed.   Note. — For  other  cases,   see  Railroads, 
Cent  Dig.  Sl  1393-1398;    Dec.  Dig.  «=9405J 

2.  Raiuboads  «=9441  — Injmuu  to  Animais 

ON  TbAOKS— LiABrUTT. 

A  railroad  company  cannot  be  held  liable 
for  the  killing  or  maimmg  of  animals  upon  its 
right  of  way,  where  the  complaint  fails  to  al- 
lege, and  the  plaintiff  b^  competent  evidence 
fails  to  prove,  such  negligence  or  carelessness 
on  the  part  of  said  railroad  company  as  would 
create  a  legal  liability;  and,  in  the  absence  of 
proof  of  negligence  or  carelessness  on  the  part 
of  such  railroad  company,  the  plaintiff  cannot 
recover. 

[Ed.   Note. — For   other   cases,   see  Railroads, 
Cent  Dig.  {{  1575-1595;   Dec.  Dig.  «=»441.] 

8.  Raiiaoads  ®=s»439 — Injitbies  to  Anixaia 
ON  Tracks— COMPI.AINT. 

Held,  under  the  facts  in  this  case,  plain- 
tiff's complaint  failed  to  state  a  cause  of  action. 


^s»For  other  cases  see  same  toplo  and  KEY-NUMBER  in  aU  Key-Numbsred  DlsMts  and  ladszas    ^ 
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and  the  court  erred  in  overraUng  appellanf  s 
demurrer. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Wg.  SS  1551-1569 ;    Dec.  Dig.  <S=9430.] 

Appeal  from  District  Court,  EUmore  Coun- 
ty;  CO.  Stockslager,  Judge. 

Action  by  W.  E.  Wilson  against  the  Ore- 
gon Short  Line  Railroad  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

P.  I/.  WUliams,  of  Salt  Lake  aty,  Utab, 
and  H.  B.  Thompson,  of  Pocatello,  for  ap- 
pelant. W.  0.  HowiB,  of  Mountain  Home, 
for  respondent. 

BTJDGB,  J.  This  is  an  action  prosecuted 
by  the  respondent  to  recover  double  the  value 
of  certain  animals  killed  by  being  struck  by 
appellant's  railroad  train  at  various  times 
during  the  years  1910  and  1911,  in  ESmore 
county. 

[1]  There  are  17  separate  causes  of  ac- 
tion alleged  In  respondent's  complaint,  each 
of  which  is  the  same,  with  the  exception  of 
time,  description,  age,  value,  and  color  of  the 
animals  killed,  and  the  flrst  alleges  substan- 
tlally  as  foUowa: 

On  or  about  the  11th  day  of  November,  1910, 
at  a  point  between  mile  posts  388  and  389  of  ap- 
pellant's railroad  in  Elmore  county,  the  defend- 
anlL  by  means  of  its  engines  and  cars  operated 
by  its  Bgenta  and  employes,  ran  said  engines  and 
cars  against  and  killed  one  two  year  old  red 
heifer  of  the  value  of  $40,  the  property  of  the 
plaintiff,  thereby  damaging  plaintiff  in  the  sum 
of  $40;  that  the  same  was  not  caused  by  any 
act  or  lacfaps  of  plaintiff ;  that  defendant  has  at 
all  times  failed  to  keep  a  book  at  a  principal  sta- 
tion or  at  any  station  in  said  Elmore  county, 
as  provided  by  section  2819,  Rev.  Codes,  and  has 
at  all  timeo  wholly  failed  to  file  with  the  record- 
er of  said  Blmore  county  a  notice  of  the  sta- 
tion so  designated,  or  to  designate  any  station 
where  any  such  book  would  be  filed,  or  to  record 
with  the  county  recorder  of  said  county  any  no- 
tice of  where  any  such  book  would  be  found, 
and  wholly  failed  to  cause  to  be  entered,  and 
there  was  not  entered  in  any  such  book  within 
15  days  after  the  killing  of  such  animal,  nor  at 
any  other  time,  the  description  of  such  animal, 
its  color,  age,  marks,  brands,  or  any  description 
whatever  of  said  animal,  and  wholly  faileid  to 
keep  any  such  book  subject  to  public  inspection, 
to  plaintiff's  great    damage. 

To  each  of  the  17  separate  causes  of  action 
the  appellant  filed  a  separate  demurrer.  The 
first,  after  entitling  the  court  and  the  cause, 
la  as  follows: 

"Comes  now  the  defendant  and  demurs  to  the 
complaint  on  file  herein,  and  for  ground  of  de- 
murrer alleges:  First,  that  said  complaint  as  a 
whole  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action ;  second,  that  the  said  so- 
called  first  cause  of  action  therein  contained 
does  not  state  facts  sufficient  to  constitute  a 
cause  of  action ;  third,  that  the  said  complaint, 
and  particularly  paragraph  3,  of  said  first  cause 
of  action  is  uncertain,  in  that  it  cannot  be  as- 
certained therefrom  in  what  respect  the  defend- 
ant company  was  careless  or  negligent  in  run- 
ning or  operating  its  engines  or  cars,  thereby 
killing  the  animal  described  in  said  paragraph  3 
of  said  first  cause  of  action." 

The  demurrer  was  overruled;  to  which 
ruling  of  the  court  an  exception  was  taken. 


Thereafter  the  appellant  filed  Its  answer,  ad- 
mitting, by  not  denying,  the  killing  of  the  an- 
imals; also  admitting,  by  not  denying,  that 
the  appellant  railroad  company  failed  to  keep 
the  book  or  record  as  required  by  sectlcm 
2819,  Rev.  Codes. 

The  value  of  the  cattle,  as  proven  upon  the 
trial,  was  $675.  The  court,  under  section 
2819,  Rev.  Codes,  awarded  Judgment  In  fa- 
vor of  the  respondent  for  $1,360,  being  dou- 
ble the  amount  of  the  value.  This  case  Is 
here  on  appeal  from  said  judgment. 

This  action  was  brought  upon  the  theory 
that  proof  of  the  ownership  of  the  animals, 
their  value^  and  the  killing  by  the  railroad 
company,  coupled  with  the  failure  of  the 
railroad  company  to  comply  with  the  provi- 
sions of  section  2819,  Rev.  Codes,  supra,  ren- 
ders the  railroad  company  absolutely  liable 
for  double  the  value  of  such  animals. 

Section  2819,  Rev.  Codes,  supra,  provides: 

"Every  railroad  company  must  keep  a  book 
at  a  principal  station  in  each  county  into  or 
through  which  its  road  runs,  to  be  designated  by 
the  company,  and  a  notice  of  the  station  so  des- 
ignated must  be  filed  with  the  recorder  of  the 
county  in  which  the  station  is  located;  and 
every  such  company  must  cause  to  be  entered  in 
said  book  within  fifteen  days  after  the  killing 
or  maiming  of  any  animal,  a  description  as 
nearly  as  may  be  of  such  anmial,  its  color,  age, 
marks  and  brands,  and  keep  said  book  subject 
to  public  inspection.  Should  any  company  fail 
to  keep  such  book,  or  to  file  suda  notice  in  the 
manner  herein  provided,  or  to  enter  therein 
such  description  of  any  animal  maimed  or  liill- 
ed,  for  a  period  of  fifteen  days  thereafter,  such 
company  is  liable  to  the  owner  of  sach  animal 
for  twice  the  value  thereof." 

[2]  A  railroad  company  cannot  be  held  lia- 
ble for  the  killing  or  maiming  of  animals 
upon  its  right  of  way,  where  the  complaint 
falls  to  allege,  and  the  plaintllf  by  competent 
evidence  faUs  to  prove,  such  negligence  and 
carelessness  on  tbe  part  of  such  company 
that  would  create  a  legal  liability;  and,  in 
the  absence  of  proof  of  negligence  or  care- 
lessness on  the  part' of  such  railroad  com- 
pany, the  plaintiff  cannot  recover. 

In  the  case  of  L.  B;  &  F.  S.  R.  R.  Co.  v. 
Payne,  33  Ark.  816,  34  Am.  Rep.  55,  the  court, 
in  passing  upon  a  statute  similar  in  many 
respects  to  the  one  we  have  under  considera- 
tion, held  that  the  failure  to  give  notice  does 
not  Impose  or  create  the  liability  for  an  In- 
nocent act 

[S]  If  the  killing  of  the  animals  and  tbe 
failure  to  keep  the  book  create  a  conclusive 
presumption  of  negligence  on  the  part  of  the 
railroad  company,  and  fix  its  absolute  lia- 
bility, without  regard  to  the  possible  con- 
tributory negligence  of  tbe  owner  or  Justl- 
flcation  for  the  killing  by  tbe  railroad  com- 
pany, or  whether  the  railroad  company  was 
required  to  fence  its  right  of  way  at  tbe 
place  where  tbe  animals  were  killed,  or 
whether  or  not  tbe  kUllng  was  upon  a  pub- 
lic crossing,  then  tbe  contentlmi  of  counsel 
for  respondent  is  correct,  and  a  penalty  in 
double  tbe  amount  of  the  value  of  the  anl- 
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mals  can  be  inflicted  upon  the  railroad  com- 
pany as  was  done  In  this  case.  We  are,  how- 
ever, not  in  accord  with  this  theory.  In  our 
opinion,  it  is  the  duty  of  the  respondent  to 
allege  and  prove  by  competent  evidence  ei- 
ther a  statutory  or  common-law  liability  on 
the  part  of  the  railroad  company  in  the  kill- 
ing of  the  animals  described  in  his  complaint 
before  the  statutory  penalty  could  in  any 
event  be  Invoked. 

It  was  said  in  the  case  of  JoUIffe  v.  Brown, 
14  Wash.  155,  44  Pac.  149,  53  Am.  St  Rep. 
868,  that: 

"There  isa  broad  distinction  to  be  recognized 
between  legislation  requiring  a  party  to  pay  ac- 
tual damages  occasioned  and  that  which  would 
impose  a  penalty  in  addition  thereto.  Such  leg- 
islation can  be  sustained  only  where  the  party 
on  whom  the  penalty  is  imposed  is  in  fault  or 
guilty  of  a  wrong." 

The  duty  Imposed  upon  the  railroad  com- 
pany under  section  2819,  Rev.  Codes,  is  the 
keeping  of  a  book  containing  a  description 
of  the  animals  killed,  which  book  shall  be 
subject  to  public  inspection.  The  evident  in- 
tention'of  the  Legislature  by  the  enactment 
of  this  statute  was  to  provide  that  the  rail- 
road company  should  furnish  notice  to  the 
general  public  of  the  maiming  or  killing  of 
live  stod:.  But  where  the  party  has  actual 
notice  of  the  killing  or  maiming  of  his  live 
stock,  and  the  company  is  not  legally  liable 
therefor,  we  do  not  believe  it  was  the  inten- 
tion of  the  Legislature  under  such  circum- 
stances to  inflict  a  double  penalty  upon  a 
railroad  company,  irrespective  of  the  fault 
of  the  owner  in  the  killing  of  the  animals  or 
the  Justification  on  the  part  of  the  railroad 
company.  In  such  a  case  the-  keeping  of  the 
book  would  neither  add  to  nor  take  from  the 
liability  of  the  railroad  company.  If  this 
were  not  true,  a  person  might  willfolly  and 
wantonly  drive  hia  stock  upon  the  railroad 
company's  right  of  way,  and  by  reason  of 
his  acts  cause  their  destruction,  and  recover 
double  their  value;  and  likewise  if  the  ani- 
mals were  killed  under  (drcumstanoes  In 
which  the  railroad  would  be  Justified,  for  in- 
stance, to  save  the  lives  of  the  passengers 
upon  the  trains. 

It  is  not  incumbent  upon  the  defendant  in 
such  cases  to  establish  by  a  preponderance 
of  the  evidence  its  want  of  liability,  but  the 
plaintiff  must  establish  by  a  preponderance  of 
the  evidence  that  the  defendant  is  liable  be- 
fore a  i>enalty  of  double  the  value  of  the  an- 
imals killed  can  be  assessed,  even  though 
section  2819,  Rev.  Codes,  be  constitutional. 
Penalties  are  Imposed  for  wrongdoing,  and 
one  wholly  innocent  of  a  wrongful  act  should 
not  suffer  a  penalty. 

The  respondent  falls  to  allege  in  bis  com- 
plaint a  cause  of  action,  in  that  he  does  not 
allege  carelessness  or  negligence  of  the  rail- 
road company  in  running  or  operating  its  en- 
gines or  trains  which  resulted  in  the  kUling 
of  said  animals,  its  failure  to  fence  its  right 


of  way,  or  any  other  act'  or  acts  of  n^ligence 
or  carelessness  that  would  render  it  liable 
for  the  maiming  or  fcoiing  of  those  animals. 

It  therefore  follows,  without  referring  to 
or  determining  the  constitutionality  of  sec- 
tion 2819,  Rev.  Codes,  that  the  court  erred 
in  overruling  the  demurrers  of  the  appellant 

The  Judgment  below  is  reversed,  and  the 
case  remanded,  with  instructions  to  the  trial 
court  to  sustain  the  demurrers. 

Costs  are  awarded  to  appellant 

SULLIVAN,  a  3.,  and  UOBOAN,  3^  con- 
cur. 


WITS-KEETS-POO  et  al.  v.  ROWTON  et  al. 
(Supreme  Court  of  Idaho.    Nov.  6,  1915.) 

1.  Husband  and  Wife  ^=»267— Communitt 
Pbopeety-Oonvetanc*  by  Husband— -Va- 
lidity. 

Where  a  husband  conveyed  community 
property  and  the  wife  did  not  join  in  the  deed 
of  conveyance,  and  the  premises  in  question  had 
formerly  been  occupied  as  a  residence  by  the 
husband  and  wife,  but  the  evidence  shows  they 
had  ceased  to  reside  upon  the  property,  or  oc- 
cupy it  in  any  manner,  for  some  time  before  the 
date  of  said  deed,  and  that  their  acts  and  con- 
duct were  sufiScient  to  constitute  an  abandon- 
ment of  residence  and  ownership,  Keld,  that 
under  section  2G86,  Rev.  Codes  (as  it  existed 
prior  to  the  amendments,  Sess.  Laws  1913,  p. 
425,  and  Sess.  Laws  1915,  p.  186),  and  section 
3106,  Rev.  Codes,  restricting  the  conveyance  of 
community  property,  said  conveyance  by  the 
husband  alone  constituted  a  v%lid  transfer  of 
tide. 

W'Ed.  Note. — For  other  cases,  see  Husband  and 
Ife,  Cent  Dig.  gj  896,  929-838;    Dec.  Dig. 
«=>267.] 

2.  Husband  and  Wifb  «=»267— Communitt 
Pbopebty— Abandonmbnt  of  Residence}— 
CoNTBoi,  BY  Husband. 

Under  the  statutes  as  they  existed  prior 
to  the  amendments  of  section  2686,  Rev.  Codes, 
supra,  a  residence  could  be  changed  or  abandon- 
ed by  the  husband  at  any  time  without  the  con- 
sent of  the  wife,  and  when  such  change  or 
abandonment  had  taken  place,  the  community 
property  formerly  constitnting  such  residence 
was  again  under  the  control  of  the  husband, 
unless  such  property  had  been  dedicated  as  a 
homestead,  as  provided  by  law,  the  same  as  any 
other  community  property  not  occupied  as  a 
residence   by   such   husband   and   wife. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  §S  896,  929-^8;  Dea  Dig. 
<®=>267.] 

Appeal  from  District  Court,  Idaho  County; 
Edgar  C.  Steele,  Judge. 

Action  by  Wits-Keets-Poo  and  others  against 
J.  G.  Rowton  and  another.  From  Judgment 
for  defendants,  plaintiffs  aK>eaI.    Affirmed. 

W.  H.  Casady,  of  Kooskia,  for  appellants. 
W.  N.  Scales,  of  Grangeville,  for  respondents. 

BTJDOB,  3.  This  is  an  action  for  the  can- 
cellation of  a  deed,  and  for  the  recovery  of 
the  possession  of  certain  real  estate  describ- 
ed in  the  complaint  This  cause  was  tried 
before  the  court  without  a  Jury,  and  resulted 
in  a  Judgment  in  favor  of  defendants,  from 
which  plaintiffs  appeal. 
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The  plainUffs  allege  In  fhelr  oomplatnt  that 
they  are  Nez  Perce  Indian  women ;  that  the 
property  In  question  was  the  oommunlty 
property  of  one  William  Wilson  and  his  wife, 
Sally  Ann  Wilson,  also  an  Indian  woman, 
which  real  estate  was  occupied  and  used  by 
them  as  a  residence  and  homestead ;  that  on 
NoTember  12, 1907,  William  Wilson  and  Sally 
Ann  Wilson  executed  and  delivered  to  J.  O. 
Rowton  a  note  In  the  sum  of  $1,500,  secured 
by  a  mortgage  conveying  said  premises  to 
the  defendant  J.  G.  Rowton,  which  mortgage 
was  duly  recorded ;  that  on  March  16,  1909, 
William  Wilson  executed  a  deed  for  said 
premises  to  J.  O.  Rowton,  but  that  Sally  Ann 
WUson  did  not  Join  with  her  husband  In  the 
execution  or  acknowledgment  of  said  deed; 
that  on  the  last-named  date,  J.  O.  Rowton 
took  exclusive  possession  of  these  premises 
and  continued  to  hold  exclusive  possession  of 
the  same  until  about  February  21,  1910, 
when  he  and  Emma  Ia  Rowton,  his  wife,  sold 
and  conveyed  the  same  to  the  defendant  Ho- 
mer O.  Rowton,  their  son,  the  latter  taking 
with  notice  of  the  above-mentioned  facts; 
that  William  Wilson  died  without  Issue  on 
or  about  March,  1910,  leaving  his  wife,  Sally 
Ann  Wilson,  as  his  sole  and  only  surviving 
heir  at  law ;  that  Sally  Ann  Wilson,  who  was 
a  sister  of  this  plaintiff  Wlts-Keets-Poo  and 
an  aimt  of  this  plaintiff  Ella  Anderson,  died 
without  Issue  on  or  about  February  29,  1913, 
leaving  plaintiffs  Wits-Keets-Poo  and  Ella 
Anderson  as  her  only  surviving  heirs  at  law. 

The  defendants  In  their  answer  deny  cer- 
tain allegations  of  plaintiffs'  complaint  spe- 
dflcally,  and  others  on  Information  and  be- 
Uef. 

And  for  a  second  and  separate  defense  de- 
fendants allege  the  execution  and  delivery  of 
the  note  and  mortgage  of  date,  Novonber  12, 
1907,  and  that  thereafter  and  long  prior  to 
March  16,  1909,  William  Wilson  and  Sally 
Ann  Wilson  removed  from  and  ceased  to  re- 
side on  the  land  described  in  plaintiffs'  com- 
plaint, or  any  portion  thereof;  that  after 
they  had  ceased  to  reside  on  these  premises, 
and  on  March  16,  1909,  William  Wilson  ex- 
ecuted and  delivered  to  defendant  J.  Q.  Row- 
ton  his  deed,  conveying  to  defendant  all  the 
land  described  in  the  complaint,  which  deed 
was  duly  filed  of  record;  that  since  the  ex- 
ecution and  delivery  of  this  deed,  3.  G.  Row- 
ton  has  sold  and  conveyed  the  premises  In 
question  to  Homer  C.  Rowton,  who  is  now 
the  owner  thereof. 

There  are  several  assignments  of  error 
specified  by  appellants,  and  upon  which  they 
rely  for  a  reversal  of  this  cause.  However, 
upon  an  Investigation,  we  have  reached  the 
conclusion  that  there  Is  but  one  question  in- 
volved in  this  case,  which  we  will  proceed 
to  dispose  of. 

The  record  clearly  establishes  the  following 
facts:  That  William  Wilson  and  Sally  Ann 
Wilson  were  husband  and  wife ;  that  William 
Wilson  entered  the  land  described  in  plain- 
tiffs' complaint  under  the  homestead  laws  ot 


the  United  States,  and  secured  a  patent 
therefor;  that  he  and  his  wife,  Sally  Ann 
Wilson,  executed  and  delivered  to  defendant 
J.  G.  Rowton  a  note  for  ?1,500,  secured  by 
a  n^ortgage  upon  these  premises,  which  note 
and  mortgage  were  canceled  at  the  date  of 
the  conveyance  of  the  land  in  question  by 
deed  from  William  Wilson  to  J.  G.  Rowton, 
viz.,  March  16,  1909.  It  Is  conceded  that 
neither  William  Wilson  nor  his  wife,  Sally 
Ann  WUson,  ever  filed  a  declaration  of  home- 
stead upon  these  premises,  and  it  Is  not  de- 
nied that.  Immediately  after  the  execution  of 
the  deed  from  Wilson  to  3.  6.  Rowton,  the 
latter  went  Into  possession  of  these  premises 
and  continued  ta  possession  until  he  sold  the 
same  to  his  son  Homer  C.  Rowton,  about  Feb- 
ruary 21,  1910.  It  Is  further  conceded  that 
at  the  date  of  the  execution  and  delivery  of 
the  deed  from  William  WUson  to  J.  G.  Row- 
ton,  Wilson  and  his  wife  did  not  reside  upon 
the  premises  conveyed,  but  had  removed 
therefrom  and  were  living  near  the  village 
of  Kamlah,  about  14  mUes  distant.  The  court 
found  that  William  WUson  and  SaUy  Ann 
WUson,  his  wife,  were  not  residing  upon  or 
occupying  the  premises  described  in  the  deed 
sought  to  be  set  aside  by  this  action  as  a 
home  or  a  residence  at  the  time  of  the  execu- 
tion and  delivery  of  the  deed,  but  that  they 
had  removed  therefrom  and  had  ceased  to 
reside  thereon,  which  finding  counsel  for  ap- 
pellant assigns  as  error. 

[1,  2]  This  brings  us  to  a  discussion  of  the 
questions  involved  tn  this  case:  First,  did  the 
premises  constitute  a  homestead  under  sec- 
tions S198  to  8201,  Rev.  Ck)des,  tnclusive? 
or,  second,  was  the  property  occupied  as  a 
residence  by  William  Wilson  and  his  wife 
at  the  date  of  the  execution  and  deUvery  of 
the  deed  to  3.  G.  Rowton?  Had  It  been  so 
occupied,  it  would  have  been  necessary  for 
Sally  Ann  Wilson  to  join  with  her  husband 
in  the  deed  to  Rowton,  under  sections  2686 
and  3106,  Rev.  Codes,  which,  at  that  time, 
provided  as  follows: 

"Sec.  2686.  The  husband  has  the  management 
and  control  of  the  community  property,  with 
the  like  atMolute  power  of  dispoiiition  (other 
than  testamentary)  as  be  has  of  his  separate 
estate;  but  such  iwwer  of  disposition  does  not 
extend  to  the  homestead  or  that  part  of  the 
conunon  property  occupied  or  used  by  the  hus- 
band and  wife  as  a  residence." 

"Sec  3106.  No  estate  in  the  homestead  of  a 
married  person,  or  in  any  part  of  the  community 
property  occupied  as  n  residence  by  a  married 
person  can  be  conveyed  or  incumt>Qred  by  act 
of  the  party,  unless  both  husband  and  wife  join 
in  the  execution  of  the  instrument  by  which  it 
is  so  coDveyed  or  incumbered,  and  it  be  ac- 
knowledged by  the  wife  as  provided  in  chapter 
3  of  this  title." 

Th&t  the  premises  described  in  the  deed  to 
Rowton  were  community  property  Is  unques- 
tioned. However,  it  is  admitted  that  no 
homestead  declaration  had  been  filed  by  ei- 
ther Wilson  or  his  wife,  as  provided  by  sec- 
tions 3198-3201,  Rev.  Codes.  Therefore  no 
homestead,  as  defined  by  said  sections  of  the 
Revised  Codes,  had  been  selected;    and.  In, 
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the  absence  of  a  compliance  with  the  stat- 
utes, the  husband  had  the  absolute  power  of 
disposition  of  the  community  property,  the 
same  as  of  his  separate  estate  (other  than 
testamentary),  unless  the  property  were  oc- 
cupied or  used  by  Wilson  and  his  wife  as  a 
residence  at  the  time  of  the  execution  and  de< 
Uvery  of  the  deed  by  Wilson  to  Rowton — 
March  16, 1900. 

The  testimony  offered  In  support  of  and 
n  gainst  this  Issue  of  fact  raised  by  the  plead- 
ings Is  conflicting.  Witnesses  for  appellants 
testified  that  William  Wilson  and  his  wife 
changed  their  residence  temporarily,  prior  to 
the  execution  and  delivery  of  the  deed  from 
Wilson  to  Rowton,  due  to  serious  damages 
caused  by  an  unprecedented  hailstorm  that 
swept  through  the  particular  section  of  the 
country  In  which  their  ranch  was  located, 
destroying  all  the  grass  and  herbage  growing 
thereon,  and  compelling  Wilson  and  his  wife 
to  change  their  place  of  residence  in  order 
to  obtain  fall  pasturage  and  winter  feed  for 
their  cattle  and  horses,  but  that  they  fully 
intended  to  return  to  the  ranch  the  following; 
spring.  Respondents'  witnesses  testified  that 
the  storm  swept  over  the  country  as  related 
by  appellants'  witnesses,  yet  the  removal  of 
Wilson  and  bis  wife  was  not  due  to  tliat 
fact ;  that  their  removal  was  not  temporary, 
but  permanent,  as  evidenced  by  the  condition 
which  prevailed  upon  the  ranch  subsequent 
to  their  removal ;  that  the  Wilsons  took  with 
them  all  of  their  belongings.  Including  their 
household  effects,  cattle,  and  horses,  and  sub- 
sequently disposed  of  their  machinery;  and 
that  the  home  in  which  they  had  formerly  liv- 
ed was  used  as  a  shelter  by  domestic  animals 
of  other  people  ranging  in  that  vldnlty.  It 
is  also  in  evidence  that  Wilson  offered  his 
property  for  sale  prior  to  the  time  the  same 
was  purchased  by  respondent  J.  O.  Rowton, 
and  tliat  at  no  time  did  Wilson  or  his  wife 
return  to  or  re-establish  their  residence  upon 
the  premises  in  controversy ;  tliat  the  amount 
of  the  note  and  mortgage  was  applied  as  part 
of  the  purchase  price  of  the  Wilson  ranch, 
and  the  balance  of  the  purchase  price  was 
paid  to  Wilson  upon  the  execution  of  the 
deed  to  Bowton. 

We  have  carefully  examined  the  evidence 
In  the  case,  and,  in  our  opinion,  the  finding 
made  by  the  trial  court  that  Wilson  and  his 
wife,  prior  to  March  16,  1909,  the  date  of 
the  execution  and  delivery  of  the  deed,  had 
removed  from  and  ceased  to  reside  upon  the 
premises  conveyed  to  Bowton,  or  to  occupy 
or  use  the  same  as  their  residence,  is  fully 
supported  by  the  evidence,  and  that  their  acts 
and  conduct  were  sufficient  to  constitute  an 
abandonment  of  the  property  as  a  residence. 
That  being  true,  under  the  law  aa  It  then  ex- 
isted, a  conveyance  of  the  premises  by  the 
husband  constituted  a  valid  transfer  of  title 
without  the  wife  joining  in  the  execution  of 


such  conveyance.    Section  aOTS,  Ber.  Codes, 

provides: 

"The  husband  la  the  head  of  the  family.  H« 
may  choose  any  reasonable  place  or  mode  of 
living,  and  the  wife  must  conform  thereto." 

It  was  held  in  the  case  of  Law  v.  Spenoe, 
6  Idaho,  244,  48  Pac.  282: 

"The  only  estate  or  interest  the  wife  has  in 
that  portion  of  the  conununit?  property  which 
is  occupied  as  a  residence,  and  not  dedicated  as 
a  homestead,  is  subject  to  the  control  of  the 
husband,  except  as  to  alienation  or  incum- 
brance, as  prescribed  by  the  statutes.  A  resi- 
dence can  be  changed  or  abandoned  at  any  time 
by  the  husband  without  the  consent  of  the  wife, 
and  when  such  change  or  abandonment  has  tak- 
en place,  the  property  is  again  nnder  the  ab- 
solute control  of  the  husband,  onleas  the  same 
has  been  dedicated  as  a  homestead,  aa  pro- 
vided by  law." 

See,  also,  Ray  v.  Hay,  1  Idaho,  666 ;  Wright 
V.  Westheimer,  8  Idaho,  232,  28  Pac.  430,  35 
Am.  St  Rep.  269 ;  Wilcox  v.  Deere,  5  Idaho, 
545,  61  Paa  98;  Wilson  v.  Wilson,  6  Idaho, 
597,  6T  Paa  708;  Grlce  v.  Woodworth,  10 
Idaho,  459,  80  Pac  912,  69  U  R.  A.  684,  109 
Am.  St.  Rep.  214. 

It  was  held  in  the  case  of  Jackson  v.  Sack- 
ett,  146  111.  646,  35  N.  E.  234,  and  cases 
therein  cited: 

"Where  there  is  a  removal  from  the  homestead 
premises,  it  will  be  taken  as  an  abandonment, 
unless  it  clearly  appears  that  there  is  an  in- 
tention to  return  and  occupy." 

Section  2686,  Rev.  Codes,  was  amended 
(Seas.  Laws,  1913,  p.  425),  and  was  again 
amended  (Sess.  Laws,  1916,  p.  186).  The 
latter  amendment  provides: 

"The  husband  has  the  management  and  con- 
trol of  the  community  property  except  the  earn- 
ings of  the  wife  for  her  personal  services  and 
the  rents  and  profits  of  her  separate  estate.  But 
he  shall  not  sell,  convey,  or  incumber  the  com- 
munity real  estate  unless  the  wife  join  with  him 
in  executing  and  acknowledging  the  deed  or  oth- 
er instrument  of  con\-eyance,  by  which  the  real 
estate  is  sold,  conveyed  or  incumbered." 

Thus,  nnder  section  2686,  Bev.  Codes,  It 
was  not  necessary  for  the  wife  to  Join  with 
the  husband  in  the  conveyance  of  their  com- 
munity property,  unless  the  same  had  been 
Impressed  with  a  declaration  of  homestead, 
or  was  community  property  occupied  or  used 
by  the  husband  and  wife  as  a  residence.  But 
under  the  amendment  of  1915,  supra,  the  hus- 
band, while  he  still  has  the  management  and 
control  of  the  community  property,  cannot 
sell,  convey,  or  Incumber  the  same  unless  the 
wife  Join  with  him  in  executing  or  acknowl- 
edging the  deed,  or  other  instrument  of  con- 
veyance by  which  the  real  estate  'is  scrid,  con- 
veyed or  Incumbered,  whether  Impressed  with 
a  homestead  declaration  or  used  or  occupied 
as  a  home. 

The  Judgment  of  the  trial  court  is  affirmed, 
and  costs  are  awarded  to  the  respondents. 

SULLIVAN,  C.  J.,  and  MOBGAN,  J.,  eon- 
cur. 
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POWBM^ANDEBS  00.  .▼.  CABSSOW. 
(Supreme  Court  of  Idalio.    Nor.  10,  1915.) 

1.  EXBOUTOBS  AND  Adminibtbatobs  ^=>437— 
Claim   Against  Estate  —  Likitation    or 

AOTTONS. 

Where  one  holds  a  claim  against  the  estate 
ot  a  deceased  person  and  the  claim  is  made  out 
and  sent  to  the  attorney  of  the  administratrix, 
and  the  administratrix  sugfests  that  certain 
payments  have  not  been  credited  on  such  claim, 
and  has  her  attorney  investigate  the  matter  and 
asks  for  a  full  and  complete  statement  of  th6 
deceased's  account,  and  such  account  is  made 
out  and  sent  to  the  administratrix  or  her  at- 
torney, and  the  administratrix  then  refuses  or 
neglects  to  indorse  an  allowance  or  rejection 
of  such  claim  for  10  days  thereafter,  and  an 
action  is  brought  thereon  within  8  months  after 
the  date  of  such  rejection  or  failure  to  allow, 
such  action  is  not  barred  by  the  provisions  of 
section  6468,  Bev.  Codes. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  SS  172&-1761, 
1764;   Dec.  Dig.  «=»437.] 

2.  ezeoutobs  and  adlnnistbatobs  «s»437— 
Claix  Aoainst  Estatb  —  Limitation  of 
Actions— Rejbotton   or   Ci.aim. 

Held,  that  the  administratrix  did  not  re- 
fuse nor  neglect  to  rcdect  said  daim  until  aft- 
er she  had  received  the  complete  statement  of 
the  account  of  the  deceased  in  October,  1913. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  {{  1729-1761, 
1764;    Dec.   Dig.  <S=»437.] 

8.  Estoppel  €=»107— Pi^adino — Limitation 

OP  Actions. 
Under  the  provisions  of  section  4217^  Rev. 
Codes,  the  statement  of  any  new  matter  in  the 
answer  in  avoidance  or  constituting  a  defense 
or  counterclaim  must,  on  the  trial,  be  deemed 
controverted  by  the  opposite  party;  and  where 
a  question  of  toe  statute  of  limitations  is  raised 
by  the  answer,  the  question  as  to  whether  the 
defendant  is  not  estopped  from  raisins  that 
qnestion  may  be  determined  without  pleading 
estoppel,  in  Uie  complaint. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  {  297;  Dec.  Di«.  «=9l07.] 

4.  EXEOUTOBS  AND  Administbatobs  ^£9437— 
<3LAnc  Against  Estais— Limita'tion  op 
Actions— Estoppel. 

Held,  under  the  facts  of  this  case,  that  the 
administratrix  is  estopped  from  defending  this 
action  on  the  ground  that  it  is  barred  by  the 
provisions  of  section  5468,  Rev.  Codes,  since 
this  action  was  brought  within  3  months  after 
the  date  of  the  rejection  of  said  claim. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Adminisrtrators,  Cent.  Dig.  U  1729-1761, 
1764;   Dec.  Dig.  «=»437.] 

5.  Nonsuit. 

Held,  under  the  facts  and  the  law,  that 
the  court  erred  in  granting  a  nonsuit  and  enter- 
ing judgment  in  favor  of  the  respondent 

6.  ExECUToBS  AND  Administbatobs  ^=9437— 
Rejection  op  Claim  —  "Repdsk"— "Neg- 
lect." 

As  used  in  Bev.  Codes,  §  6466,  providing 
that  "if  the  executor  or  administrator  •  »  • 
refuse  or  neglect  to  indorse,  such  allowance  or 
rejection  for  10  days  •  •  •  such  refusal  or 
neglect  is  equivalent  to  a  rejection,"  the  word 
"refuse"  implies  an  attitude  toward  some  de- 
mand, and  .the  word  "neglect"  means  nothing 
but  a  failure  to  perform,  due  to  negligence. 
Where  the  demand  is  abated  or  temporarily 
withdrawn,  there  can  be  no  refusal  so  long 
as  the  demand  is  eliminated.  The  reasonable 
definiClons  of  "refuse"  and  "neglect"  cannot 
apply  where  a  necessary  extension  of  time  is 


agreed  on  by  the  parties,  or  a  promise  to  bold 
open  must  be  necessarily  inferred  from  the 
facts  in  the  case. 

[Ed.  Note. — ^For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  i§  1729-1761, 
1764;    Dec.  Dig.  ®=>437. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Neglect,  Refuse.] 

Appeal  from  District  Court,  Latah  County; 
Hon.  Edgar  C.  Steele,  Judge. 

Action  by  the  Powell-Sanders  Company, 
a  corporation,  against  R.  Belle  Carssow,  ad- 
ministratrix of  the  estate  of  O.  O.  Carssow, 
deceased.  From  Judgment  for  defendant, 
plaintiff  appeals.    Beversed. 

C.  J.  Orland,  of  Moscow,  for  appellant 
J.  H.  Forney  and  Frank  L.  Moore,  both  of 
Moscow,  for  respondent 

SULLIVAN,  C.  J.  This  is  an  action  npon 
the  claim  of  plaintiff  against  the  estate  of 
O.  O.  Carssow,  deceased,  amounting  to  |6,- 
837.99  with  Interest  The  respondent,  as 
administratrix,  Is  defending  upon  the  ground 
that  the  dalm  is  barred  by  the  statute  of 
nonclalm  or  limitation.  The  action  was  tried 
before  the  court  with  a  Jury,  and  at  the 
close  of  the  evidence  the  defendant  moved 
for  a  Judgment  of  nonsuit,  the  principal 
ground  of  which'  was  that  the  evidence  show- 
ed that  the  suit  was  not  brought  within  3 
months  after  the  expiration  of  10  days  from 
the  presentment  of  said  claim  to  the  adminis- 
tratrix for  allowance.  The  motion  was  grant- 
ed, and  judgment  entered  in  favor  of  the  de- 
fendant   The  appeal  Is  from  the  Judgment. 

[1,2]  It  appears  from  the  record  that  O. 
C.  Carssow  died  at  Moscow,  Idaho,  on  May 
27,  1913 ;  that  deceased  had  been  engaged  in 
tbe  retail  mercantile  business  for  a  number 
of  years  prior  to  his  death,  and  had  purchas- 
ed goods  from  the  api)ellant,  and  at  his  death 
was  Indebted  to  it ;  that  respondent,  his  wife, 
was  appointed  administratrix  of  his  estate; 
that  before  the  daUn  was  presented  and  on 
July  3,  1913,  Mr.  Powell,  president  of  the  ap- 
pellant corporation,  went  from  Spokane  to 
Moscow  to  meet  Mrs.  Carssow,  at  her  re- 
quest ;  that  at  that  time  she  referred  him  to 
Mr.  Nesbit  as  her  attorney  In  the  adminis- 
tration proceedings;  that  before  the  claim 
was  prepared  and  presented  there  was  a  con- 
versation about  It  between  Mr.  Powell  and 
Attorney  Nesbit,  and  the  latter  expressed  the 
opinion  that  an  itemized  account  or  claim 
covering  the  last  2  or  3  years  immediately 
preceding  the  death  of  tbe  deceased  would 
be  sufficient ;  that  the  claim  was  made  out  in 
that  way  and  sent  to  Nesbit  to  be  presented 
to  the  administratrix,  on  or  about  July  10, 
1913;  that  the  administratrix  raised  some 
question  about  the  application  of  certain 
credits  on  said  acoount,  and  her  attorney 
made  two  trips  to  Spokane  to  investigate  the 
matter  further;  that  in  pursuance  of  this 
arrangement  between'  Nesbit  and  his  client, 
be  made  two  examinations  of  tbe  account  in 
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the  office  of  appellant;  that  after  the  first 
examlnatioQ  he  reported  to  his  client  thst  he 
bad  gone  bade  to  a  certain  point  la  the  books 
and  the  whole  account  went  back  much  fur- 
ther;  that  the  respondent  claimed  that  the 
deceased  had  not  dealt  with  appellant  for  the 
length  of  time  Indicated,  and  Nesblt  went  to 
Spokane  again  and  examined  th«  account, 
beginning  where  he  left  off  before  and  going 
back  to  the  very  commencement  of  the  ac- 
count; that  at  that  time  Nesblt  had  conver- 
sations with  Powell,  the  president  of  the  ap- 
pellant company,  about  the  account  and  the 
progress  of  his  investigations ;  that  these  ex- 
aminations were  both  prior  to  October  6, 
1913;  that  there  was  an  Interval  of  about  a 
month  between  the  two  examinations  by  Nes- 
blt and  that  both  visits  to  Spokane  were  prior 
to  the  expiration  of  3  months  following  the 
10-day  period  mentioned  in  section  5466,  Bev. 
Codes;  that  after  Nesbit's  second  investiga- 
tion he  said  to  the  assistant  treasurer  of  the 
plaintiff  corporation,  referring  to  the  credits 
that  the  administratrix  had  questioned  as  not 
being  properly  applied,  that  h«  understood 
how  these  credits  had  been  applied  and  that 
he  would  recommend  the  allowance  of  the 
claim. 

These  occurrences  led  the  plaintlfF  to  be- 
lieve that  the  claim  was  simply  being  held  up 
for  Investigation  and  upon  the  favorable  re- 
port of  the  attorney,  the  claim  would  be  al- 
lowed. After  Nesbit's  two  investigatlcms  of 
the  company's  books,  bo  far  as  the  account  of 
the  deceased  was  concerned,  on  October  eth 
he  wrote  to  the  plaintiff  suggesting  a  more 
complete  statement  for  demonstration  to  the 
probate  judge,  which  letter  is  as  follows: 

"Oct  6,  1913. 

"Powell-Sanders  Co.,  Spokane,  Wn. — Gentle- 
men: We  are  writing  you  in  regard  to  the  O. 
C.  Carssow  estate,  for  the  purpose  of  inquir- 
ing whether  or  not  you  have  taken  up  with 
the  probate  court  here  the  matter  of  proving 
your  claim  therein.  Probate  Judge  W.  F. 
Morgareidge  is  ill  today,  but  will  probably  be 
out  again  in  a  few  days,  when  the  matter 
could  be  taken  up  with  him.  Your  statements 
thus  far,  we  beheve,  have  failed  to  show  aU 
the  credits  and  purchases  since  you  first  opened 
up  dealings  with  Mr.  Carssow.  Trusting  that 
you  wUl  attend  to  this  matter  at  your  earliest 
convenience  and  at  the  earliest  convenience  of 
the   court,   we   are 

"Yours  very  truly,    Nisbet  &  Mason, 

"By  J.  Nisbet. 

"P.  S. — ^The  court  will  not  approve  the  claim 
as  it  now  stands." 

In  reply  to  said  letter  the  appellant  sent 
a  new  statement  which  covered  every  trans- 
action had  between  appellant  and  the  de- 
ceased from  the  time  the  account  commenced. 
This  clearly  Indicates  the  negotiations  that 
took  place  in  regard  to  said  claim.  The 
administratrix  desired  to  satisfy  herself  that 
all  credits  had  been  properly  allowed  and 
on  the  side  of  the  appellant  they  wished 
to  sbQW  the  correctness  of  its  account 
Shortly  before  the  time  had  elapsed  when 
suit  must  have  been  brought  if  the  claim 
bad  b(  '^u  really  rejected  at  the  end  of  the  10 


days  after  the  presentation  thereof  as  pro- 
vided by  the  statute,  the  attorneys  t>t  the 
appellant  wrote  a  letter  to  the  attorneys  for 
the  admlnlBtratriz,  In  words  and  flgores  as 
follows: 

"Oct  16,  1918. 
"Nisbet  &  Mason,  Attorneys  at  Law,  Mos- 
cow, Idaho— Gentlemen :  In  r^;ard  to  the  claim 
of  PoweU-Sanders  Company  against  the  estate 
of  O.  O.  Carssow,  deceased,  we  ask  you  to  kind- 
ly write  us  whether  or  not  this  clami  has  been 
rejected  by  lie  administratrix  and  if  so  to  give 
us  the  date  of  such  rejection.  Our  understand- 
ing is  that  no  action  has  been  taken  on  the 
claim,  and  that  the  administratrix  is  investi- 
gating with  a  view  to  taking  action  later  on. 
In  view  of  the  fact  that  it  is  necessary  to  be- 
gin suit  promptly  after  the  rejection  of  a  daim, 
we  wish  to  avoid  any  possible  misunderstand- 
ing and  hence  are  writing  laaking  you  to  let  us 
know  definitely  whether  there  has  been  a  rejec- 
tion of  this  claim  in  order  that  we  may  not  al- 
low any  rights  to  lapse  by  the  failure  to  act 
promptly.  Powell-Sanders  Company  are  today 
forwardmg  you  an  amended  claun  showing  the 
entire  account  of  that  company  with  Mr.  Caiy- 
sow.  Please  let  us  hear  from  yoa  promptly 
with   the  above  information. 

"lours  truly,  .  „    ,  ,, 

"Zent,  Powell  &  Bedfield, 

"By  Bd.  B.  PowdL" 

Nesbit's  reply  to  said  letter  is  as  follows: 
"Oct  18,  1913. 

"Messrs.  Zent,  Powell  &  Bedfield,  Attom^s 
at  Law,  Spokane,  Wn.— Gentlemen:  In,  re 
claim  of  Powell-Sanders  Company  against  the 
estate  of  O.  C.  Carssow,  deceased,  will  state 
that  your  amended  claim  was  turned  over  to  the 
court  to-day.  The  former  claim  was  not  re- 
jected so  no  statute  is  running  against  the 
claim.  We  will  see  that  the  administratrix 
takes  up  the  matter  the  first  of  the  week  and 
takes  action  thereon.  The  claim  appears  to  be 
iu  good  shape  and  there  should  be  no  trouble  in 
disposing  of  the  matter.  We  will  write  you 
again  as  soon  as<'action  is  taken  in  the  matter. 
"Yours  truly,  John  Nisbet" 

Appellant's  attorneys  also  wrote  to  the 
probate  judge  In  regard  to  said  claim,  which 
letter  Is  as  follows: 

"Oct  16,  1913. 

"Will  F.  Morgareidge,  Probate  Judge,  Mos- 
cow, Idaho— Dear  Sir:  We  write  you  r^arding 
the  claim  of  Powell-Sanders  Company  against 
the  estate  of  O.  C.  Carssow,  deceased.  Our  un- 
derstanding is  that  this  claim  is  being  investi- 
gated by  uie  administratrix  and  her  attorneys 
and  that  no  action  has  been  taken  on  it  as 
yet  As  the  claim  was  presented  some  little 
time  ago  we  wish  to  avoid  any  possible  misun- 
derstanding and  would  like  you  to  let  us  know 
whether  we  are  correct  in  believing  that  it  has 
not  been  rejected.  If  the  claim  has  been  re- 
jected will  you  please  let  us  know  the  date  ao 
that  we  will  not  aUow  the  time  limit  to  elapse 
before  bringing  suit  At  the  request  of  Neabit 
&  Mason  Powell-Sanders  Company  are  to-day 
forwarding  them  aw  amended  claim,  setting  out 
the  complete  account  from  the  time  the  com- 
pany began  doing  business  with  Mr.  Carssow. 
Thanking  you  for  a  prompt  reply  conveying  the 
above  information,  we  are, 

"Yours  truly,  ,„  ,, 

"Zent  Powell  &  Redfidd, 

"By  Ed.  B.  Powell." 

The  probate  judge's  reply  Is  as  follows: 
"November  4th.  1913. 

"Zent  Powell  &  Eedfield,  Spokane,  Washing- 
ton—Gentlemen :  Mrs.  Carssow's  (diiHren  have 
been  sick,  so  that  she  has  not  been  able  to  at- 
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tend  to  butdneas  for  sometime.  She  will  be  in 
and  take  some  action  on  matters  pending  some 
time  this  week. 

"Very  truly  yours, 

"Will  P.  Mopgareidse, 

"Probate  Judge." 

'*  It  is  dear  from  these  letters  and  other 
evidence  introduced  that  the  conduct  and 
language  of  the  administratrix  and  her  atp 
tomey  amounted  to  a  representation  that  no 
action  had  been  taken  within  the  10-day  lim- 
it except  to  begin  an  investigation  vhlcb 
was  not  completed  for  some  time  thereafter. 
The  appellant  was  given  reason  to  believe 
that  the  daim  would  be  allowed  whm  un- 
derstood by  the  administratrix,  and  that 
she  bad  neither  refused  nor  neglected  to  in- 
dorse her  allowance  of  sncb  claim  thereon, 
bnt  wanted  time  to  examine  and  check  the 
entire  account  and  satisfy  herself  that  it  was 
all  right  The  appellant  believed  that  the  ad- 
ministratrix had  concluded  that  It  was  nec- 
«ssary  to  investigate  said  matter,  and  she 
simply  wanted  time  for  ttuit  purpose.  Her 
attorney  testified  that  he  and  the  adminis- 
tratrix examined  said  claim  between  the 
10th  and  20th  of  July,  1913,  shortly  after 
the  first  claim  was  received,  and  found  there 
were  several  payments  by  checks,  and  tes- 
tified: 

"Or,  rather,  «>heck8,  voudiers  whidi  had  been 
returned,  that  didn't  show  on  this  statement. 
The  account  showed  a  certain  balance  as  being 
due,  and  then  the  goods  received  from  that 
time  on.  and  we  were  investigating  the  matter 
as  to  where  these  credits  were  applied.  *  *  * 
We  had  a  conversation  in  regard  to  the  a(x»nnt 
as  to—  Mrs.  Canisow  contended  that  there 
was  more  paid  on  the  account  than  the  account 
showed,  and  it  was  agreed  between  us  that  I 
should  examine  the  books  in  Spokane." 

It  lis  evident  from  the  record  that  some 
action  was  taken  during  the  10  dbys  after 
the  first  presentation  of  the  daim,  and  that 
the  failure  to  Indorse  an  allowance  on  the 
claim  at  the  end  of  the  10  days  was  not  due 
«ither  to  a  refusal  or  neglect,  but  simply 
to  a  desire  to  investigate  and  ascertain 
whether  all  payments  had  been  credited.  It 
is  evident  that  neither  of  the  parties  con- 
sidered the  daim  a  rejected  claim  during 
the  time  as  long  as  4  or  5  months  after  the 
first  presentation.  The  record  shows  that 
the  parties  and  their  attorneys  and  the  pro- 
bate Judge  understood  the  true  situation, 
which  was  that  the  administratrix  wanted 
to  make  snre  about  the  application  of  cer- 
tain payments  before  she  allowed  the  daim. 
The  probate  Judge  testified  in  part  as  fol- 
lows: 

"At  the  time  Mr.  Nisbet  and  Mrs.  (Tarssow 
and  I  talked  together  there  were  a  number  of 
claims  and  they  were  uncertain,  part  of  them 
by  Mr.  Nisbet  and,  I  presume,  part  by  Mrs. 
Garssow;  that  was  the  arrangement,  and 
Fowell-Sanders  were  notiiied  under  date  of 
August  4th  that  the  claim  was  being  held  for 
investigation.  Q.  Who  notified  them?  A.  I 
did." 

No  doubt  the  administratrix  waa  acting  in 
good  faith  in  holding  the  claim  open,  until 
.she  was  advised  she  could  avoid  the  payment 


of  said  claim  by  defending  on  the  ground 
that  she  had  neglected  to  indorse  an  allow- 
ance or  rejection  of  said  claim  for  10  days 
after  It  had  been  presented  to  her. 

Said  statute  of  limitation  is  very  short, 
is  highly  penal,  and  ought  to  be  construed 
so  as  to  conform  to  the  understanding  of  the 
parties  during  the  negoliations  while  trying 
to  adjust  said  daim,  if  such  construction  is 
reasonable. 

The  part  of  section  5466,  Rev.  Codes,  par- 
ticularly applicable  here  is  as  follows: 

"If  the  executor  or  administrator,  or  the 
judge,  refuse  or  neglect  to  indorse  such  allow- 
ance or  rejection  for  ten  days  after  the  claim 
has  been  presented  to  him,  such  refusal  or  neg- 
lect is  equivalent  to  a  rejection." 

Under  the  provisions  of  this  section,  re- 
spondent's contention  is  that  inasmuch  as  the 
action  was  not  commenced  untU  more  than 
3  months  after  the  expiration  of  10  days 
from  the  first  presentment  of  said  claim,  no 
indorsement  having  been  made  by  the  admin- 
istratrix within  the  10-day  period,  the  limi- 
tation had  run  against  the  appdlant  Coun- 
sel for  the  appellant  contends  that  the  3- 
months  period  did  not  commence  to  run  at 
the  end  of  the  10  days  following  the  first 
i>resentment,  and  in  fact  did  not  commence 
to  run  until  a  considerable  time  thereafter, 
because  of  certain  understandings  between 
the  parties  in  regard  to  investigations  to  be 
made  hy  the  administratrix  to  ascertain 
whether  the  proper  credits  had  been  allowed 
on  said  bill,  and  on  request  to  the  appellants 
to  furnish  an  itemized  statement  of  the  goods 
purchased  by  the  deceased  from  the  time  he 
opened  his  account  with  them,  and  that  the 
statutory  time  would  begin  to  run  at  the  end 
of  10  days,  provided  the  administratrix  had 
refused  or  neglected  to  make  proper  indorse- 
ment on  said  claim,  and  that  the  failure  to 
indorse,  under  the  facts  of  this  case,  was 
neither  a  refusal  nor  n^lect,  and  that  the 
peculiar  drcumstances  of  the  case  present 
a  clear  instance  of  suspension  of  the  running 
of  said  statute  by  agreement. 

[8]  The  word  "refuse,"  as  used  in  said 
statute,  implies  an  attitude  toward  some  de- 
mand. If  the  demand  is  abated  or  tempo- 
rarily withdrawn,  there  can  be  no  refusal  so 
long  as  the  demand  is  eliminated.  So  in  con- 
nection with  this  statute,  if  all  parties  con- 
cur in  an  extension  of  time  to  meet  the  de- 
mand for  an  investigation,  then  there  is  no 
demand  for  prompt  action  and  consequently 
no  refusal,  as  refusal  cannot  exist  apart  from 
demand.  The  word  "neglect"  means  nothing 
but  a  failure  to  perform,  due  to  negligence. 
The  reasonable  definitions  of  "refuse"  and 
"neglect"  cannot  apply  where  a  necessary  ex- 
tension of  time  is  agreed  upon  by  the  parties, 
or  where  a  promise  to  hold  open  most  be 
necessarily  Inferred  from  the  facts  of  the 
case. 

The  record  shows  that  the  appellant  did 
rely  upon  the  conduct  and  statements  of  the 
administratrix    and  her    attorn^    unti)   8 
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months  were  gone  from  tbe  time  tbe  claim 
was  first  presented.  The  evidence  clearly 
sbows  the  position  of  tbe  administratrix  in 
this  matter.  Tbe  record  sbows  that  tbe  ap- 
pellant acted  in  perfect  good  faith  in  tbe  mat- 
ter, and  was  perfectly  willing  to  give  tbe  ad- 
ministratrix time  to  make  any  investigations 
she  desired  before  bringing  suit,  and  it  ap- 
.  pears  from  tbe  record  that  she  did  not  deny 
tbe  Justice  of  tbe  claim,  but  that  she  thought 
that  certain  payments  had  t>een  made  there- 
on for  which  tbe  deceased  had  not  been  given 
credit  Negotiations  had  been  kept  np,  indi- 
cating that  the  matter  was  still  open  for  set- 
tlement, and  there  was  no  intimation  by  tbe 
administratrix  of  her  rejection  or  refusal  to 
allow  tbe  claim,  at  least  In  {tart  If  the  ad- 
ministratrix bad  intended  to  insist  upon  tbe 
rejection  of  plalntifTs  claim,  why  did  she  not 
BO  state  to  tbe  plaintiff  instead  of  leading  it 
to  believe  that  the  matter  was  open  for  in- 
vestigation? In  honor  and  good  faith  she 
was  bound  to  disclose  to  tbe  appellant  that 
her  intention  was  to  reject  said  claim,  and 
not  lead  it  to  believe  that  only  a  part  of  it 
was  objected  to  and  that  she  wanted  further 
time  to  make  investigation  thereof.  The  evi- 
dence shows  that  the  acts  of  tbe  administra-. 
trix  and  her  attorney  were  Inconsistent  with 
the  idea  that  the  claim  had  been  rejected. 
From  the  evidence  it  appears  that  tbe  appel- 
lant had  good  reason  to  believe  and  did  be- 
lieve that  its  claim  had  not  be  rejected. 

Said  statute  of  limitations  is  a  valid  de- 
fense when  the  facts  warrant  It;  but  when, 
as  under  the  facts  of  this  case,  the  claim  was 
not  rejected  but  held  open  until  the  adminis- 
tratrix had  time  to  make  certain  investiga- 
tions, and  both  parties  honestly  acted  on  that 
hypothesis,  that  defense  ought  not  in  all  fair- 
ness to  be  allowed.  If  the  administratrix 
had  given  the  appellant  to  understand  that 
either  by  refusing  to  indorse  said  claim  or  by 
any  n^lect  on  her  part  she  had  Intended  to 
reject  said  claim,  a  dlfTerent  question  would 
be  presented.  If  she  had  taken  that  attitude 
at  tbe  outset,  appellant  would  have  known 
where  it  stood  and  would  have  been  bound 
to  act  in  the  matter.  Tbe  record  sbows  that 
there  was  a  mutual  effort  to  get  at  the  right 
of  said  claim,  or  at  least  on  the  part  of  ap- 
pellant to  give  respondent  ample  time  to  sat- 
isfy herself  that  all  proper  credits  had  been 
made  on  said  claims.  We  are  satisfied  from 
the  evidence  in  the  record  that  said  statute 
of  limitations  is  not  a  bar  to  the  present  pro- 
ceeding. The  administratrix  led  the  appel- 
lant to  believe  that  she  bad  neither  refused 
nor  neglected  to  allow  its  claim,  within  the 
meaning  of  said  statute.  We  therefore  bold 
that  said  statute  did  not  begin  to  run  10 
days  after  tbe  10th  of  July,  1913,  when  said 
claim  was  first  sent  to  respondent's  attorney, 
and  did  not  begin  to  run  until  October  16, 
1913. 

[3,  4]  Counsel  for  respondent  contends  that 
respondent  is  not  estopped  from  dalmlng  the 


benefit  of  the  statute  of  Umltatiims,  since  no 
estoppel  was  pleaded.  It  is  true  the  amended 
complaint  declares  upon  a  claim  presented  in 
October,  1913,  that  being  the  date  when  the 
complete  account  was  sent  to  her.  This 
claim  really  was  in  response  to  tbe  request  of 
the  administratrix  for  a  fuU  statement  of  the 
entire  account  of  the  deceased  with  the  ap- 
pellant The  first  claim  presented  was  made 
through  Nesbit,  attorney  for  the  respondent, 
and  was  not  as  full  and  complete  as  respond- 
ent desired.  A  demand  was  made  for  a  more 
complete  statement  of  the  claim,  which  after 
considerable  work  was  furnished,  and  tbe 
complete  dalm  was  not  presented  until  Oc- 
tober. When  the  answer  was  filed,  it  was 
claimed  that  the  first  presentment  was  made 
in  July,  and  the  question  of  estoppel  did  not 
become  material  so  far  as  the  allegations  of 
the  complaint  were  concerned,  until  after 
the  filing  of  the  answer.  Tbe  appellant  prob- 
ably did  not  anticipate  that  the  respondent 
would  plead  such  a  defense.  See  Moore  v. 
Copp,  119  CaL  429,  61  Pac.  630.  Under  our 
system  of  pleading,  the  plaintiff  is  not  re- 
quired to  anticipate  matters  of  defense. 
Uxxin  a  proper  showing  the  court  would  no 
doubt  have  allowed  the  plaintiff  to  amend  Its 
complaint  An  objection  to  tbe  introduction 
of  any  evidoice  showing  eBtoi^>el  was  not 
made  during  the  trial  of  the  case,  on  tbe 
ground  that  it  was  not  pleaded.  If  such  an 
objection  had  been  clearly  made,  no  doubt 
appellant  would  have  asked  i>ermis8ion  to 
amend  Its  complaint  As  such  objection  was 
not  made,  the  respondoit  will  not  now  be  per^ 
mltted  to  raise  it  for  the  first  time  on  appeaL 

It  is  true  that  tbe  general  rule  is  where  a 
party  relies  upon  estoppel,  he  must  plead  it ; 
but  as  tbe  amended  complaint  was  drawn, 
tbe  appellant  did  not  rely  upon  an  estopi>el 
because  it  misapprehended  tbe  fact  in  regard 
to  tbe  time  of  the  presentation  of  said  claim, 
and  had  respondent  objected  to  any  evidence 
showing  the  estoppel  during  the  trial,  tbe 
plaintiff,  as  before  stated,  no  donbt  would 
have  obtained  permission  to  amend  its  com- 
plaint The  respondent  certainly  has  not 
been  misled  in  this  case  because  of  tbe  fail- 
ure of  the  plaintiff  to  plead  an  estoppeL 

No  doubt  when  a  cause  of  action  rests  upon 
estoppel,  tbe  facts  constituting  estoppel  must 
be  pleaded  in  the  complaint,  but  such  was  not 
tbe  case  here,  for  the  necessity  of  proving 
an  estoppel  appeared  only  after  the  answer 
of  the  defendant  tinder  our  system  of  plead- 
ing (section  4217,  Bev.  Codes)  the  statement 
of  any  new  matter  in  the  answer  in  avoid- 
ance or  constituting  a  defense  or  counterclaim 
mnst,  on  the  trial,  be  deemed  controverted  by 
the  opposite  party.  Tbe  plaintiff  in  this  case, 
then,  was  entitled  to  show  that  said  de- 
fense was  not  a  valid  one,  for  the  reason 
that  the  respondent  was  estopped  from  rely- 
ing on  said  statute  of  limitations.  Had  the 
plaintiff  pleaded,  in  its  amended  complaint, 
that  the  claim  was  presented  (m  July  10^ 
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191S,  and  relied  upon  an  estoppel  to  prevent 
the  running  of  the  statute  of  limitations,  It 
must  of  necessity  bave  pleaded  an  estoppel; 
but  since  the  answer  raised  the  necessity  of 
establishing  an  estoppel,  the  plalntUC  was  not 
required  to  plead  It  in  Its  complaint. 

[6]  We  therefore  conclude  that  the  court 
erred  in  granting  a  nonsuit  and  entering 
Judgment  in  favor  of  the  defendants.  The 
judgment  is  reversed  and  the  cause  remand- 
ed for  further  proceedings  la  accordance  with 
the  views  expressed  in  this  opinion.  Costs 
awarded  to  the  appellant. 

BUDGE,  J.,  concurs.  MORGAN,  J.,  did 
not  sit  at  the  bearing  and  took  no  part  in 
the  decision  of  this  case. 


MISSOTTRI,  O.  &  G.  RY.  CO,  v,  CNBALu 

(No.  3137.) 

(Supreme  Court  of  Oklahoma.     Nov.  2,  1916. 

Rehearing  Denied  Nov.  23,  1915.) 

(Syllabtu  bv  the  Court.) 
Justices   of   the   Peace   ®=3l64,   166 — Cob- 

EECTIOW    OF   TbANSCBIPT    —    APPEAL  —  DlS- 
iaSBA.1,. 

Where  a  transcript  on  appeal  from  a  jus- 
tice court  to  the  count;  court  shows  the  filing, 
but  not  approval,  of  an  appeal  bond  within  10 
dajs  after  judgment,  and  the  original  bond  ac- 
companying the  transcript  does  not  show  the 
filing  or  approval  by  the  justice  of  the  peace, 
and  a  motion  is  filed  in  the  county  court  to  dis- 
miss the  appeal  on  account  of  such  defect,  and 
the  appellant  takes  no  steps  to  correct  the 
transcript  until  almost  four  months  after  such 
motion  is  filed,  and  not  then  until  after  the 
motion  is  sustained,  when  an  application  is 
made  to  the  court  for  an  order  on  the  justice 
of  the  peace  directing  him  to  file  a  corrected 
transcript  within  20  days,  held,  that  such  ap- 
plication to  correct  the  transcript  was  not  time- 
ly, and  the  denial  of  the  same  was  not  error, 
and  the  dismissal  of  the  appeal  was  not  an 
abuse  of  discretion  sufficient  to  justify  the  Su- 
preme Court  in  reversing  such  orders. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace.  Gent.  Dig.  |{  607-686,  63S-646;  Dee. 
Dig.  <8=»164,  166.] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  County  Court,  Coal  County;  R. 
H.  Wells,  Judge. 

Acti<m  by  A.  J.  O'Neal  against  the  Mis- 
souri, Oklahoma  &  Gulf  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

See,  also,  152  Pac.  1072. 

E.  B.  Jones  and  J.  0.  Wilholt,  both  of 
Muskogee,  and  Alexander  New  and  Arthur 
Miller,  both  of  ELansas  CSity,  Mo.,  for  plaln- 
tifr  in  error.  G.  T.  Balls,  of  Coalgate,  for 
defendant  In  error. 

GALBRAITH,  G.  This  appeal  Is  prose- 
cuted from  the  judgment  of  the  trial  court 
dismissing  an  appeal  from  a  justice  of  the 
peace  court 

Errors  assigned  are:  (1)  That  the  said  court 
erred  in  overruling  the  motion  of  the  plain- 


tiff in  error  to  require  the  Justice  of  the 
peace  to  file  an  amended  transcript ;  (2)  the 
court  erred  in  sustaining  the  motion  of  the 
defendant  in  error  to  dismiss  said  appeal; 
(3)  the  court  erred  in  dismissing  said  ap- 
peaL 

It  appears  that  Judgment  by  default  was 
rendered  In  the  Justice  court  on  December  15, 
1910,  and  that  the  transcript  on  appeal  was 
lodged  with  the  county  court  on  December 
23,  1910.  Following  the  recital  In  the  tran- 
script of  the  justice  of  the  peace  of  Judgment 
against  the  plaintiff  in  error  for  $50  and 
costs,  there  is  the  following  recital: 

"Now  on  this  20th  day  of  December,  1910, 
comes  the  Missouri,  Oklahoma  &  Gulf  Railwi^ 
Company,  and  files  its  appeal  bond,  whereupon 
appeal  Is  taken  to  the  county  court  of  Coal 
county,  Oklahoma.  J.  O.  Vincent" 

On  January  23,  1911,  a  motion  was  filed  in 
the  county  court  to  dismiss  the  appeal:  (1) 
E\>r  failure  "to  make  and  file  appeal  bond  or 
undertaking  with  the  Justice  of  the  peace,  be- 
fore whom  this  cause  was  tried."  (2)  That 
no  appeal  bond  has  been  filed  or  approved 
by  the  justice  of  the  peace,  and  from  whom 
the  cause  was  appealed.  (3)  For  failure  of 
the  Justice  of  the  peace  to  make  proper  cer- 
tificate of  the  transcript  on  appeal.  On  the 
5th  day  of  AprU,  1911,  on  hearing  the  motion 
to  dismlBB,  the  appeal  was  sustained  on  the 
ground  that: 

"The  said  appeal  bond  was  not  filed  and  ap- 
proved by  J.  G.  Vincent,  justice  of  the  peace 
of  Ashflat  township.  Coal  county,  Okl.,  as  re- 
quired by  law,  and  that  the  transcript  of  said 
justice  of  the  peace  was  not  in  due  form." 

On  the  same  day  the  railroad  company  fil- 
ed a  motion  "for  an  order  requiring  the  jus- 
tice of  the  peace  rendering  the  judgment  ap- 
pealed from  to  file  in  the  county  court  his 
amended  transcript,  according  to  law,  within 
20  days  from  this  date."  This  motion  was 
denied  on  the  same  day  on  the  ground,  as 
the  conrt  found  In  its  order,  tliat  the  motion 
had  not  been  filed  In  due  time,  "and  was  not 
filed  until  after  said  appealed  cause  had  been 
dismissed;  and  further  that  the  grounds 
stated  in  the  motion  are  not  well  taken." 
On  May  2d,  following,  a  motion  was  pre- 
sented and  heard,  asking  the  court  "to  change 
and  correct  the  Journal  entry  and  Judgment 
entered  in  said  cause  on  April  5,  1911."  This 
motion,  after  hearing  evidence  in  support  and 
In  resistance  thereof,  was  by  the  court  de- 
nied. It  is  the  ruling  on  this  last  motion 
tbat  is  attempted  to  be  presented  by  the  first 
assignment  of  error,  but  that  assignment  is 
not  well  taken  for  the  reason  that,  under  the 
findings  of  fact  made  by  the  court  upon  the 
hearing  of  this  motion,  the  court's  ruling  was 
correct,  and  the  finding  made  by  the  trial 
court  in  such  cases  is  binding  upon  this  court 

The  question  presented  by  the  other  two  as- 
signments is  whetber  or  not  under  the  record 
it  was  error  for  the  court  to  dismiss  the  ap- 
peaL  If  the  application  had  been  made  with- 
in a  reasonable  time,  after  the  motion  to  dls- 
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miss  had  been  filed,  for  permission  to  file  a 
corrected  transcript,  and  the  proper  showing 
had  been  made  In  support  thereof,  the  conrt 
would  doubtless  have  granted  such  permis- 
sion, or,  if  he  had  refused  to  do  so,  such  re- 
fusal would  clearly  hare  been  an  abuse  of 
discretion  that  would  have  Justified  this  court 
in  setting  aside  the  order  of  dismissal,  and 
ordering  the  cause  reinstated  in  that  conrt; 
but,  under  the  facts  as  disclosed  by  the  rec- 
ord, a  different  proposition  is  presented.  It 
appears  from  the  face  of  the  record,  at  the 
time  the  motion  to  dismiss  was  filed,  that  the 
appeal  had  not  been  properly  perfected,  in- 
asmuch as  the  transcript  did  not  show  that 
the  appeal  bond  Iiad  been  approved  by  the 
Justice  of  the  peaca  Section  5467,  Bev.  li. 
1910,  provides  that  the  "appeal  shall  be  com- 
plete upon  the  filing  and  approval  of  the  un- 
dertaking," hence  this  statute  makes  the  "ai>- 
proval"  of  the  undertaking  on  appeal  as  es- 
sential as  the  "filing"  within  ten  days  from 
the  date  of  Judgment.  The  plaintiff  in  er- 
ror, instead  of  using  ordinary  diligence  to 
correct  the  apparent  defect  in  the  transcript, 
waited  until  the  5th  day  of  April,  1911,  al- 
most four  months  after  the  motion  to  dismiss 
bad  been  filed,  and  then  did  not  present  a 
corrected  transcript  showing  the  filing  and 
approval  of  the  appeal  bond,  but  merely  ask- 
ed an  order  on. the  Justice  of  the  peace  di- 
recting him  to  file  a  corrected  transcript,  and 
the  record  shows  that  even  this  application 
was  not  made  until  after  the  appeal  had 
been  dismissed.  The  application  for  permis- 
sion to  file  a  corrected  transcript  was  ad- 
dressed to  the  sound  discretion  of  the  trial 
court  We  cannot  say  that  the  county  court 
abused  the  discretion  vested  In  It  by  the  law 
in  denying  this  application,  made  after  this 
long  delay,  and  in  the  manner  this  applica- 
tion was  presented. 

We  therefore  recommend  that  the  Judg- 
ment appealed  from  be  affirmed. 

PER  CURIAM.    Adopted  in  whole. 


MISSOURI.  O.  *  G.  R.  CO.  ▼.  CLIFFORD. 
(Nos.  8136,  3133,  3131,  3138.) 

(Supreme  Court  of  Oklahoma,    Nov.  2,  1915.) 

(Syllaiut  ly  the  Court.) 

KzLLiNO  OF  Stock. 

Syllabus  in  No.  3137,  Missouri,  Oklahoma 
&  Gulf  Railroad  Company  v.  A.  J.  O'Neal,  152 
Pac.  1071,  this  day  handed  down,  is  adopted  as 
the  syllabus  in  these  cases. 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  County  Court,  Coal  County;  R. 
H.  Wells,  Judge. 

Actions  by  J.  N.  Clifford,  R.  C.  Hickman, 
W.  M.  White,  and  G.  W.  O'Neal,  against  the 
Missouri,  Oklahoma  &  Gulf  Railroad  Compa- 
ny. Judgment  for  plaintiffs,  and  defendant 
brings  error.    Affirmed. 


E.  R.  Jones  and  J.  O.  WUhoIt,  both  ot 
Muskogee,  and  Alexander  New  and  Arthur 
Miller,  both  of  Kansas  City,  Mo.,  for  plain- 
tiff in  error.  G.  T.  Rails,  of  Coalgate,  toe 
defendant  in  error. 

GALBRAITH,  O.  These  several  cases  are 
appeals  from  Judgments  rendered  against  the 
railroad  company  for  killing  stock,  and  the 
Judgments  were  for  varyliig  amounts,  rang- 
ing from  $15  to  $176. 

llie  facts  in  the  several  cases  differ,  but 
the  assignments  of  error  are  the  same  tn 
each  and  the  same  as  in  No.  S137,  M.,  O.  & 
G.  Ry.  Co.  V.  A.  J.  O'Neal,  152  Pac.  1071,  this 
day  handed  down,  and  the  law  of  that  case 
controls  in  each  of  these. 

Wherefore,  for  the  reasmig  given  in  the 
opinion  filed  in  No.  3137,  we  recommend  that 
the  Judgment  in  each  of  these  cases  be  af- 
firmed. 

PKR  CURIAM.    Adopted  in  whol& 


KINO  V.  HAMILTON.     (No.  6449.) 
(Supreme  Court  of  Oklahoma.    Nov.  9,  191&I 

(8ylla})iu  Iv  the  Court.) 

Tbial  «=»315— Cbedibility  of  WixsEasKS— 

JuBT  Question— Vkbdict. 

The  jury  is  not  bound  to  Iwlieve  all  the 
testimony  of  any  particular  witness,  but  may 
accept  such  parts  of  such  testimony  as  seem  to 
them  reasonable  and  true,  and  reject  such  parts 
as  seem  unreasonable  and  untrue.  And  where 
there  is  conflicting  evidence  aa  to  the  amount 
due  plaintiff,  the  verdict  will  not  be  deemed  a 
compromise  verdict  because  the  jury  gave  the 
plaintiff  only  a  part  of  the  amount  he  testified 
was  due  him. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  ii  740-742;    Dec.  Dig.  «s>315.] 

(Commissioners'  Opinion,  Division  No.  2. 
Eirror  from  Coonty  Court,  Ellis  (County;  A. 
L.  Squire,  Judge. 

Action  by  Harvey  Hamilton  against  Jerry. 
King.  Judgment  for  plaintiff,  and  defmdant 
brings  error.    Affirmed. 

0.  B.  Leedy,  of  Amett,  for  plaintiff  in  error. 
Perry  J.  Morris,  of  Shattudc,  for  defendant 
in  error. 

BRETT,  C.  This  action  originated  In  the 
Justice  court,  and  is  a  suit  for  a  balance 
claimed,  to  l>e  due  Emory  Hamilton,  plaintiff 
below,  by  Jerry  King,  defendant  below,  for 
labor  performed  by  Hamilton  for  King.  Tba 
amount  claimed  is  $18.63.  In  the  county 
court  the  Jury  found  for  Hamilton  in  the 
sum  of  $11.35,  and  defendant  King  appeals 
from  this  Judgmmt. 

The  only  issue  raised  and  argued  in  tliis 
court  is  that  the  verdict  was  a  compromiae 
verdict,  and  should  be  set  aside.  It  Is  in- 
sisted that  there  was  no  controversy  as  to 
the  length  of  time  Hamilton  worked  for 
King,  or  as  to  the  amount  King  had  paid 
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hlni,  but  the  only  controversy  was  as  to  the 
amount  per  month  he  was  to  receive,  and 
that  the  Jury  should  have  believed  either 
Hamilton  or  King  on  this  question  and  re- 
turned a  verdict  for  Hamilton '  for  all  he 
claimed  or  nothing.  And  that  the  verdict  of 
$11.35  was  necessarily  a  compromise  verdict. 
But  under  the  evidence  in  this  case  we  can- 
not agree  with  this  contention.  There  was 
evidence  injected  into  the  case  by  the  appel- 
lant of  payments  made  by  King  to  Hamilton 
at  different  times  In  different  amounts  rang- 
ing all  the  way  from  $2.50  to  $20.  If  the 
only  controversy  was  as  to  the  amount  per 
month,  and  not  as  to  the  amount  paid  by 
King  to  Hamilton,  then  this  evidence  could 
have  only  confused  the  Jury,  and  should  not 
have  been  Injected.  Bnt  this  evidence  was 
tendered  by  the  appellant  for  the  considera- 
tion of  the  Jury,  and  because  In  flgaring  the 
amount  due  they  did  not  arrive  at  the  result 
appellant  thinks  they  should.  If  they  believ- 
ed Hamilton,  It  is  not  necessarily  conclusive 
that  the  verdict  was  a  compromise  verdict. 
Besides,  there  were  several  witnesses  Intro- 
duced besides  Hamilton  and  King,  one  of 
whom  was  examined  by  the  appellant  as  to 
an  amount  he  had  paid  Hamilton.  None  of 
this  evidence  was  taken  from  the  Jury,  and 
they  doubtless  considered  and  decided  the 
case  on  the  theory  that  this  evidence  had 
something  to  do  with  the  case. 

Besides  the  Jury  were  not  bound  to  be- 
lieve all  the  testimony  of  any  particular  wit- 
ness, but  might  accept  those  parts  of  sacb 
testimony  as  seemed  to  them  reasonable  and 
true,  and  reject  any  part  that  did  not  seem 
reasonable  and  true.  And  the  presumption 
is  In  favor  of  the  correctness  of  the  verdict 

We  find  no  prejudicial  error,  and  recom- 
mend that  the  Judgment  be  affirmed. 

PEB  CURIAM.     Adopted  In  whole. 


PYLB  et  al.  v.  I/IX)YD.    (No.  5461.) 
(Supreme  Court  of  Oklahoma.    Nov.  9,  1916.) 

(SyUahui  hy  the  Court.) 

Afpbai.  and  Ebbob  $=>773— Failttbk  to  FIlk 

Bbisf— Affirmance. 

Where  plaintiff  in  error  fails  to  file  brief  un- 
der rule  7  (137  Pac.  ix)  of  this  court,  and  an 
examination  of  the  record  discloses  that  the  ap- 
peal is  without  merit  and  was  prosecuted  for 
delay,  the  judgment  appealed  from  may  be  af- 
firmed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §{  8104,  8108-8110;  Dec  Dig. 
®=>773.] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  District  Court,  Haskell  County; 
W.  H.  Brown,  Judge. 

Action  by  S.  M.  IJoyd  against  Ulys  Pyle 
and  another.  Judgment  for  plaintiff,  and  de- 
fendants bring  error.    Affirmed. 

Ulys  Pyle,  of  Carml,  IlL,  for  plaintiffs  in 
error. 


GAXiBRAITH,  O.  This  action  was  insti- 
tuted to  recover  upon  a  promissory  note  giv- 
en for  building  material,  and  to  foreclose  a 
Hen  upon  real  estate  for  the  amount  thereof. 
There  was  a  default  Judgment  In  the  trial 
court  In  this  court  the  cause  was  assigned 
for  oral  argument,  but  default  was  also  made 
here,  and  there  has  been  no  brief  filed  on  be- 
half of  the  plaintiff  in  error. 

We  have  examined  the  record  and  are  con- 
vinced that  the  appeal  is  frivolous  and  with- 
out merit,  and  has  been  prosecuted  for  de- 
lay. Sklrvtn  v.  Bass  Furniture  &  Carpet 
Co.,  43  OkL  440,  143  Pac.  190. 

We  therefore  recommend  that  the  Judg- 
ment appealed  from  be  affirmed. 

PEB  CUBIAM.    Adopted  in  whole; 


JOHNSON  V.  MOOEE.     (No.  6047.) 
(Supreme  Court  of  Oklahoma.    Nov.  9,  1916.> 

(ByUatm*  }»y  th9  Court.) 

L' WiTNES8£s   ®=3393— Impeaohmknt  — Mode 

or  lUFKACHlfENT. 

An  official  court  stenographer,  who  has 
correctly  taken  the  testimony  of  a  witness  at  a 
former  trial,  may  read  his  notes  of  such  testi- 
mony to  the  jury  at  a  subsequent  trial,  to  show 
that  a  witness  testified  differently,  when  the 
proper  foundation  has  been  laid,  and  it  is  not 
necessary  that  he  make  a  transcript  of  such 
notes. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  SS  1252-1257;   Dec  Dig.  «=393.] 

2.  Witnesses  «=>389—IitFKAOBHKHT— Foun- 
dation. 
Where  a  witness  is  asked  if,  at  a  former 
trial  of  the  same  case,  he  did  not  testify  differ- 
ently from  bis  testimony  given  in  the  case  on 
trial,  it  does  not  prevent  the  inconsistent  evi- 
dence from  being  offered,  because  he  ausivera 
that  he  does  not  remember  what  he  testified  to 
on  the  former  trial,  because  the  material  ques- 
tion is  whether  he  has  made  inconsistent  state- 
ments, and  not  Whether  he  remembers  his  former 
evidence. 

[E!d.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  S§  1243-1246 ;   Dec  Dig.  «=>389.] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  District  Court,  Noble  County ;  W. 
M.  Bowles,  Judge. 

Action  by  S.  A.  Moore  against  Petty  John- 
son. There  was  a  Judgment  for  plaintiff,  and 
defendant  brings  error.  Beversed  and  re- 
manded. 

This  was  an  action  on  two  promissory 
notes,  and  also  to  foreclose  a  chattel  mort- 
gage given  to  secure  the  same.  It  appears 
that  there  had  been  a  former  trial  of  the 
same  case,  in  wbl(^  the  plaintiff  testified  as 
a  witness  in  his  own  behalf,  and  on  the  trial 
of  this  case  the  defendant  offered  to  prove, 
by  the  notes  of  the  official  stenographer,  that 
the  plaintiff  had  given  a  different  account  of 
the  transaction  when  he  testified- at  the  for- 
mer trial.  The  case-made  shows  the  follow- 
ing: 

"Mr.  Johnson:  I  offer  the  notes  of  the  ste- 
nographer of  the  evidence  of  Dr.  S.  A.  Moore, 


.  «s>For  otber  ease*  see  lams  topto  and  KBT-NUMBBB  in  all  Key-Nnmbsrad  DlBaats  anil  Indues  ^  ^  i  „ 

"    '  gitizedby  VjOOyiC 


152  P.-68 


1074 


162  PACIFIC  BBPOBTBB 


((MU. 


at  the  last  trial  wherdn  he  testified  that  he 
gave  two  separate  checks,  wherein  he  gave  two 
separate  checks  to  Petty  JTohason  payable  to 
Eowendobler,  one  of  them  being  for  fifty-six 
dollars  and  the  other  for  forty  some  odd  dol- 
lars. Mr.  Cress:  I  object  to  that  aa  incom- 
petent, irrelevant,  and  immaterial.  The  Court: 
If  the  notes  are  here,  I  will  let  him  show  that. 
Mr.  Johnson :  That  is  what  I  want  to  show 
exactly.  Mr.  Cress:  That  it  is  assuming  that 
it  is  true.  Mr.  Johnson:  If  this  is  not  there, 
you  can't  be  hurt.  The  Court:  No  objection 
sustained.  Mr.  Johnson :  We  except  to  that. 
We  ofEer  the  notes  further  to  show— that  is, 
the  notes  of  the  evidence  of  Dr.  S.  A.  Moore — 
to  show  and  for  the  purpose  of  contradicting 
his  evidence  in  the  present  trial  wherein  he  tes- 
tified that  he  emphatically  refused  to  surren- 
der that  team  and  harness  to  Petty  Johnson 
after  taking  it  by  main  force  in  the  alley  back 
of  Woodruffs'.  The  Court:  Objection  ts  sus- 
tained (exception)  and  exception  allowed.  Mr. 
Johnson:  Will  the  court  grant  me  seven  min- 
utes (until  noon)  so  that  I  can  have  these  notes 
transcribed,  if  that  is  what  the  court  wants, 
that  they  should  be  transcribed?  The  Court: 
No,  sir;  yon  have  had  six  months  to  get  ready 
to  try  this  case.  Mr.  Johnson:  Yes,  and  I 
think  the  notes  are  good  evidence.  The  Court: 
My  stenographer  is  here —  Mr.  Johnson :  If 
I  am  not  mistaken  about  it,  it  is  only  an  honest 
mistake.  The  Court :  My  stenographer  is  here, 
and  you  can  see  him  at  any  time  you  want  to. 
If  you  haven't  asked  him  to  look  the  matter  up 
for  you,  I  can't  take  the  time  now  to  go  through 
with  that.  Mr.  Johnson:  I  would  Uke  to  use 
him  as  a  witness  and  let  him  read  the  notes. 
The  Court :  No,  we  haven't  time  for  that,  the 
specific  question  was  not  called  to  the  attention 
of  the  witness.  He  said  he  didn't  remember 
about  it,  there  is  no  contradiction  about  it  in 
this  case.  (Exception.)  And  exception  al- 
lowed." 

There  was  a  verdict  and  judgment  for  the 
plalntlfF,  and  the  defendant  brings  the  case 
to  this  court  by  petition  in  error  and  case- 
made. 

H.  A.  Johnson,  of  Perry,  for  plaintiff  In 
error.  P.  W.  Cress,  of  Perry,  tor  defendant 
in  error. 

DEVEEEUX,  C.  (after  stating  the  tarts  as 
above).  [1]  There  was  error  In  excluding  the 
testimony  ot  the  stenograi^er.  In  Wllmoth 
V.  Wheaton,  81  Kan.  29,  105  Pac.  S9,  It  Is 
said: 

To  reproduce  the  evidence  of  a  witness  de- 
ceased or  absent  from  the  jurisdiction  of  the 
court  who  has  testified  to  the  fact  in  issue  on  a 
former  trial,  it  is  not  error  to  permit  the  court 
stenographer  to  translate  and  read  his  steno- 
gi;aphic  notes  of  such  evidence  in  the  hearing  of 
the  jurjr,  instead  of  requiring  that  the  notes  be 
transcribed  and  certified." 

And  see  Harman  v.  Territory,  16  Okl.  147, 
7»  Pac.  765. 

[2}  It  this  Is  taken  as  Impeaching  evidence, 
the  reason  given  by  the  court  for  exdndlng 
it  Is  onsonnd,  for  the  witness  had  been  asked 
if  he  did  not  testify  to  certain  fftcts  at  the 
former  trial  Inconsistent  with  bis  testimony 
at  the  Instant  trial,  and  hia  answer  was,  as 
given  by  the  court  in  excluding  the  evidence, 
that  be  did  not  remember.  In  1  Greenleaf 
on  Evidence  (16th  Ed.)  i  462,  It  Is  said: 

"But  it  must  be  remembered  that  the  substan- 
tive statement  to  be  confronted  by  the  incon- 


sistent statement  is  by  hypothesis  something 
said  before  the  inquiry  is  made  of  him,  and  in- 
dei>endently  of  his  answer  to  it.  Consequently, 
it  is  Immaterial  that  he  answers  that  he  does 
not  remember  whether  he  made  the  inconsistent 
statement ;  e.  g.,  if  he  has  testified  that  A.  was 
at  X.,  a  prior  statement  that  A.  was  at  X.  is 
none  the  less  inconsistent,  even  though  he  an- 
swers on  inquiry  that  he  does  not  remember 
saying  so ;  the  inquiry  is  made  merely  for  fair- 
ness sake,  and  not  to  secure  an  answer  that 
would  be  contradictory." 

And  see,  to  the  same  effect,  2  Wigmore  on 
Evidence,  S  1037 ;  Crowley  v.  Page,  7  Car.  & 
P.  (Eng.  Common  Law)  788,  where  it  is  said 
that,  if  the  rule  were  not  so.  It  would  be  im- 
possible to  contradlrt  a  witness  who  said 
that  he  could  not  remonber. 

We  therefore  reoommead  that  the  judg- 
ment be  reversed,  and  the  cause  remanded, 
with  Instructions  to  grant  a  new  trlaL 

PER  CURIAM.    Adopted  in  whole. 


LUSB  ▼.   STEELE).     (No.  4450.) 
(Supreme  Court  of  Oklahoma.     Nov.  9,  1915.) 

(SuU<il>fU  bv  the  Court.) 
Afpeai,  ANn  EsaoR  «=»157— Right  of  Ap- 

FBAI.— WAIVBB— COKPLIAnCB  WITH  JUDO- 
MXNT. 

In  a  case  where  judgment  in  two  parts, 
considering  and  determining  separate  and  dis- 
tinct matters,  was  rendered  on  different  days, 
and  the  first  part  was  complied  with  by  deliver- 
ing a  deed  pursuant  thereto  before  the  renditioa 
of  the  second  part,  which  determined  the  only 
remaining  question,  on  an  accounting,  of  the 
balance  due  one  of  the  parties,  held,  that  com- 
pliance with  that  part  of  the  judgment  providing 
for  the  delivery  of  the  deed  cannot  be  construed 
as  an  admission  by  plaintiff  in  error  that  the 
subsequent  proceedings,  upon  which  the  issae  as 
to  the  balance  due  ue  opposing  party  was  de- 
termined would  be  or  are  correct,  of  as  a  waiver 
of  errors  occurring  in  such  proceeding  where 
the  reversal  or  modification  of  the  judgment 
could  in  no  manner  deprive  defendant  in  error 
of  his  status  or  any  right  imder  the  conveyance 
so  delivered  to  which  he  would  otherwise  be  en- 
titled. Plaintiff  in  error  could  be  estopped  to 
pursue  his  remedy  by  appeal  only  by  conduct 
inconsistent  with  the  assertion  of  his  right  to 
have  the  action  of  the  court  upon  the  only  con- 
troverted question  in  the  case,  the  matter  of 
the  balance  due  his  opponent,  reviewed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  971,  972,  978;  Dec.  Dig. 
«=»167.] 

Commlsdoneni'  Opinion,  Division  No.  3. 
Error  from  Superior  Ourt,  Muskogee  Coan- 
ty ;  Farrar  L.  McCain,  Judge. 

Action  by  C.  L.  Steele  against  O.  P.  Lose, 
doing  business  nnder  the  name  of  the  Owl 
Drug  Company,  and  another.  Judgment  for 
plaintiff  against  defendant  Lose,  and  he 
brings  error.    Affirmed. 

Preston  0.  West,  of  Muskogee,  for  plain- 
tiff In  error.  O'Hare  &  Davidson,  of  Muslto- 
gee,  for  defendant  in  error. 

BLEAKMORE,  0.  This  action  was  com- 
menced in  the  superior  court  of  Huskoges 
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county  on  Marcb  26,  1012,  by  O.  L.  Steele, 
against  O.  P.  Luse  and  J.  F.  KilUieffer,  to 
rescind  a  sale  of  the  stock  and  fixtures  con- 
tained In  a  drug  store  In  the  dty  of  Musko- 
gee. The  parties  will  be  referred  to  as  they 
appeared  In  the  trial  court. 

By  the  petition  it  was  alleged,  in  substance, 
that  on  May  18,  1911,  the  parties  entered 
into  a  written  contract  for  the  sale  of  said 
property,  the  agreed  price  of  the  fixtures 
being  HS78.06,  the  stock  of  drugs  to  be  in- 
voiced and  the  entire  purchase  price  paid 
within  ten  days ;  that  the  value  of  the  mer- 
chandise at  the  tuToice  price  was  $3,284.95; 
that  it  was  agreed  that  as  a  part  of  said  pur- 
chase price  defendants  were  to  convey  to  the 
plaintiff  certain  lands  situate  in  the  state  of 
Missouri  at  the  agreed  value  of  $6,000,  and 
that  $1,000  cash  was  to  be  paid  at  the  time 
of  the  execution  of  the  contract;  that  de- 
fendants took  possession  of  said  drug  busi- 
ness, and  conducted  the  same  for  some  time 
thereafter ;  that  they  failed  to  perform  said 
contract,  in  that  they  had  no  title  to  the 
Missouri  land,  and  did  not  convey  the  same 
to  the  plaintiff,  and  refused  to  pay  the  re- 
mainder of  the  purchase  price ;  that  defend- 
ant O.  P.  Luse,  since  the  1st  day  of  Jime, 
1911,  has  been  in  the  possession  of  said  prop- 
erty, and  has  conducted  the  business  under 
the  name  of  the  Owl  Drug  C!ompany,  taking 
and  retaining  the  Income  and  profits  thereof. 
There  was  prayer  for  a  receiver  to'  take 
charge  of  the  property  and  manage  the 
business  pending  determination  of  the  action, 
for  rescission  of  the  contract  of  sale,  pos- 
session of  the  stock  and  fixtures,  and  an  ac- 
counting, etc. 

A  receiver  was  appointed  at  the  Institution 
of  the  action,  but  was  soon  after  discharged 
upon  defendant  executing  bond.  Service  was 
had  only  upon  defendant  Luse,  who  an* 
swered,  alleging: 

"That  said  purchase  money  for  said  drug  store 
and  stock  has  been  paid  by  the  conveyance  to 
said  plaintiff  of  said  lands  in  Missouri  describ- 
ed in  plaintiff's  petition,  and  $1,000  in  cash  and 
check  paid  to  plaintiff  d^  said  J.  F,  Killheffer, 
and  $446.56  in  merchandise,  money  paid  out  for 

Elaintiff  and  work  and  labor  done  for  plaintiff 
7  this  defendant,  leaving  a  balance  of  $131.68, 
which  defendant  is  able,  ready,  and  willing  at 
aU  times  to  pay,  and  has  offered  at  times  before 
this  action  was  brought  and  here  offers  to  pay 
the  plaintiff. 

"That  said  condition  of  payment  within  ten 
days  from  the  execution  of  the  said  contract 
has  never  been  insisted  upon  by  plaintiff,  nor 
claim  made  by  plaintiff  that  said  sale  was  at 
an  end  on  that  account. 

"That  on  or  about  May  29,  1011,  an  agree- 
ment was  made  between  said  J.  F.  Killheffer, 
plaintiff^  O.  L.  Steele,  and  this  defendant,  that 
if  this  defendant  would  go  ahead  and  complete 
the  contract  and  relieve  Killheffer  of  any  fur- 
ther responsibility  on  said  contract,  this  de- 
fendant was  to  have  E^illheffer's  entire  interest 
in  the  sakl  contract  and  the  benefit  of  the 
$1,000  that  he  (Killheffer)  had  heretofore  paid 
to  plaintiff,  and  thereafter  this  defendant  pro- 
ceeded to  complete  the  said  contract." 

It  appears  from  the  evidence  that  at  the 
inception  of  the  transactions  Involved  plain- 
tifl  was  the  owner  of  the  drug  store  in  the 


dty  of  Mnakogee.  The  defendant  O.  P.  Luse 
and  one  Killheffer  were  buying  as  partners. 
The  contract  of  sale  provided  for  the  pay- 
ment of  $1,000  cash,  the  conveyance  of  the 
MlsBouri  farm,  and  the  payment  of  the  re- 
mainder of  the  purchase  price  to  be  ascer- 
tained by  invoice  of  the  stock  within  ten 
days.  Instead  of  $1,000,  only  $200  in  cash 
was  actually  paid  at  the  time  of  the  execu- 
tion of  the  contract,  Killheffer  giving  his 
check  to  the  plaintiff  for  $800.  This  check 
was  not  honored,  and  in  lieu  thereof  Killhef- 
fer executed  his  note  for  the  same  amount 
due  June  1,  1911,  payable  to  a  local  bank, 
which  accepted  the  same  for  collection.  A 
few  days  thereafter  Killheffer  left  the  state, 
the  defoidant  Luse  remaining  in  charge  and 
conducting  the  business.  The  note  was  not 
paid,  although  both  the  plaintiff  and  defend- 
ant endeavored  to  make  collection  thereof, 
Luse  going  to  the  state  of  Iowa  and  incurring 
other  expenses  in  that  regard.  Defendant 
testified  that  Killheffer  retired  from  the  busi- 
ness by  consent  of  all  parties;  it  being  mu- 
tually agreed  that  in  consideration  of  his  as- 
sumption of  the  remaining  obligations  of  the 
firm  to  Steele  that  be  (Luse)  was  to  be  re- 
leased from  liability  for  the  $800  evidenced 
by  the  Killheffer  note,  and  that  his  efforts 
to  collect  the  same  were  put  forth  at  the  In- 
stance and  solely  for  the  benefit  of  Steele. 

Plaintiff  contends  that  there  was  no  change 
in  the  terms  of  the  contract,  and  that  de- 
fendant's action  in  attempting  to  collect  the 
note  was  prompted  by  his  recognized  liabil- 
ity for  the  amount  thereof.  When  the  con- 
tract of  sale  was  made  the  Missouri  land 
was  owned  by  the  brother  of  defendant,  who 
on  the  18th  day  of  May,  1911,  executed  a 
warranty  deed  conveying  the  same  to  plain- 
tiff. This  deed  was  placed  in  a  safe  in  the 
drug  store,  defendant  contending  that  it  was 
then  actually  delivered  to  the  plaintiff,  and 
defendant  insisting  that  the  same  was  never 
delivered  to  or  accepted  by  him. 

After  a  hearing,  on  April  24,  1912,  the 
court  determined  that  plaintiff  was  not  en- 
titled to  rescission,  and  adjudged  that  de- 
fendant within  30  days  deliver  to  him  a  war- 
ranty deed  conveying  marketable  title  to 
the  land,  or,  upon  failure  so  to  do,  that  plain- 
tiff have  judgment  in  lieu  thereof  for  the 
sum  of  $6,000,  and,  further,  that  unless  the 
parties  vrithln  48  hours  agreed  upon  the  bal- 
ance due  to  plaintiff,  an  accounting  be  had 
on  April  30th  thereafter  before  the  court. 

Defendant  delivered  the  conveyance  of  the 
land  theretofore  executed ;  but  there  was  fail- 
ure to  agree  upon  the  balance  due  plaintiff. 
Subsequently,  on  May  11th,  the  court  heard 
evidence  and  determined  the  amount  of  the 
balance  due  plaintiff,  as  upon  an  accounting, 
and  made  the  following  findings  of  fact: 

"I  find  the  account  between  the  plaintiff  and 
the  defendant  in  this  case  to  be  as  follows,  to 
wit: 

"The  defendant  should  be  charged  with  the 
sum  of  $1,543.47,  the  said  amount  being  the 
amount  due  under  the  original  contract  of  sale 
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between  tbe  parties,  witb  interest  at  6  per  cent, 
to  this  date. 

"The  defendant  should  be  charged  with  $700 
for  the  rent  of  tbe  Missouri  farm  for  the  year 
1911. 

"The  plaintiff  should  be  charged  with  tbe  sum 
of  $300.60,  this  being  the  amount  of  the  account 
of  the  Owl  Drug  Company  against  C.  It  Steele, 
less  tbe  following  items,  to  wit: 

"December  20th,  expenses  to  Iowa.  .$50.00 
December  20th,  one  week's  time. . .  35.00 
February    Ist,    paid    to    Attorney 
Sayer  1/13  ..:. 60.00" 

— these  three  Items  ot  tbe  defendant's  ac- 
count being  disallowed. 

Judgment  was  rendered  upon  such  findings 
against  defendant  in  tbe  sum  of  $1,033.97. 

Flaintlfr  argues  that  by  delivering  the  deed 
conveying  tbe  Missonrl  land  defendant  com- 
plied witb  and  accepted  benefits  under  the 
judgment,  and  is  thereby  estopped  to  main- 
tain this  proceeding  in  error.  We  think  this 
contention  Is  without  merit 

Defendant  In  his  answer  and  at  the  trial 
Insisted  that  be  had  already  procured  to  be 
executed  and  delivered  to  plaintiff  the  very 
conveyance  ordered  to  be  delivered,  and  of 
which,  pursuant  to  snch  Judgment,  he  ap- 
parently made  Immediate  delivery.  Even  If 
the  adjudications  of  AprU  24th  and  May  11th 
be  treated  as  a  sin^e  Judgment,  it  is  clear 
that  it  was  only  considered  and  determined, 
in  the  first  instance,  that  defendant,  in  part 
satisfaction  of  his  Indebtedness  to  plaintiff, 
should  deliver  to  him  a  proper  conveyance  of 
the  lands  described,  or,  in  lien  thereof,  plain- 
tiff have  Judgment  for  their  stipulated  value, 
and  reserving  for  submission  to  the  court  at 
a  future  time,  should  the  parties  fall  to  agree 
thereon,  the  question  of  the  amount  then  re- 
maining due  to  plaintiff,  and  in  the  second 
instance  the  court  found  and  adjudged  such 
balance^  Such  Judgment  determined  distinct 
and  separate  matters,  and  in  this  respect  is 
severable. 

Compliance  with  that  part  of  the  Judgment 
providing  for  the  delivery  of  the  deed  can- 
not be  construed  as  an  admission  by  defend- 
ant that  the  subsequent  proceedings,  upon 
which  the  issue  of  the  balance  due  plaintiff 
was  determined,  would  be  or  were  correct,  or 
as  a  waiver  of  errors  occurring  in  such  pro- 
ceedings, operating  to  bar  his  right  to  have 
the  same  reviewed  upon  appeal.  The  reversal 
or  modification  of  the  Judgment  which  de- 
fendant seeks  could  in  no  manner  deprive 
plaintiff  of  his  status  or  any  right  under  tbe 
conveyance  so  delivered  to  which  he  would 
be  otherwise  entitled ;  and  defendant  could  be 
estopped  to  pursue  his  remedy  by  appeal 
only  by  conduct  inconsistent  with  the  asser- 
tion of  his  right  to  have  the  acUon  of  tbe 
court  upon  the  only  real  issue  in  the  case, 
the  matter  of  tbe  balance  due  plaintiff,  re- 
viewed. Embry  v.  Palmer,  107  U.  S.  3.  2  Sup. 
Ct  25,  27  U  Ed.  346 ;  Keynes  v.  Dumont,  130 
U.  S.  354,  9  Sup.  Ct.  486,  32  L.  Ed.  934 ;  GU- 
fillan  V.  McKee,  159  U.  S.  312,  16  Sup.  Ct 
6,  40  L.  Ed.  161;   Hodges  v.  Smith,  34  Tex. 


ClT.  App.  685,  70  S.  W.  828;  Tyler  ▼.  Shea, 
4  N.  D.  877,  61  N.  W.  468,  50  Am.  St  Rep. 
660;   Morrlss  v.  Garland,  78  Va.  215. 

Among  the  numerous  assignments  of  er- 
ror urged  by  defendant  are:  (1)  That  the 
court  erred  In  falling  to  find  that  the  con- 
tract of  sale  was  changed  by  a  new  agree- 
ment releasing  plaintiff  from  liability  for 
that  part  of  the  Initial  $1,000  payment  of 
the  purchase  price  represented  by  the  un- 
paid note  of  $800;  and  (2)  that  there  was 
no  claim  by  the  plalntUT  in  the  pleading  that 
he  was  entitled  to  the  rental  of  the  Missouri 
lands  for  the  year  1911,  and  that  there  was 
no  evidence  to  support  the  findings  and  Judg- 
ment awarding  plaintiff  $700  therefor. 

As  to  the  first  of  these  contentions,  while 
the  testimony  as  to  the  novation  claimed  by 
defendant  is  conflicting,  yet  the  evidence  Is 
sufficient  to  sustain  the  court  in  refusing  to 
find  that  there  was  any  diange  in  defend- 
ant's obligation  under  the  written  ocmtraet 
of  sale. 

The  finding  and  Judgment  that  defendant 
should  be  charged  with  $700  for  the  rent  of 
the  Missouri  farm  for  the  year  1911  was  er- 
roneous, in  that  there  was  no  evidence  as  to 
tbe  actual  or  reasonable  rental  value  of  the 
same  for  said  year;  and  the  undisputed  evi- 
dence was  that  a  conveyance  thereof,  al- 
though  not  effective  by  delivery  and  accept- 
ance, welb  executed  by  tbe  brother  of  defoid- 
ant  to  tbe  plaintiff  on  May  18, 1911,  and  that 
neither  defendant  nor  his  brother  had  col- 
lected or  in  any  manner  received  any  rent 
or  revenue  therefrom  for  said  year. 

Tbe  Judgment  should'  be  affirmed,  save  aa 
to  said  Item  of  $700  charged  against  defend- 
ant and  the  cause  remanded,  with  directions 
to  the  trial  court  by  proper  proceeding  to 
determine  the  rental  value  of  said  land  for 
the  year  1911,  and  to  modify  said  Judgment 
to  the  extent  of  the  difference.  If  any,  be- 
tween sudi  rental  value  and  said  sum  ot 
$700. 

Tbe  costs  In  this  court  should  be  taxed 
against  the  parties  equally. 

PER  CURIAM.    Adopted  In  wbol& 


MISSOURI,  O.  &  G.  RT.  CO.  v.  QENTBX 

et  aL     (No.  6834.) 

(Supreme  Court  of  Oklahoma.    Nov.  9,  ISIS.) 

(ByUahut  ^v  the  OonrtJ 
RuiAOAna  «=>482  485— FiBEs— iNsnaucnoNB 
— PantA  Facik  Fboob^Nkgligbnob. 

Numerous  instructions  set  ont  and  discussed 
in  the  opinion,  and  held  that  they  fairly  state 
the  law  as  it  existed  in  Indian  Territory  prior 
to  statehood. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  H  1730-1782,  1734-1786, 1747-1750; 
Dec.  Dig.  <3=>482,  485.] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Muskogee  Coun- 
ty; R.  P.  De  Graffeureld,  Judge. 
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Action  by  Rachael  Jane  Gentry  and  others 
against  the  Missouri,  Oklahoma  &  Gnlf  Ball- 
way  Company.  Judgment  for  plaintiffs,  and 
defendant  brings  error.    Affirmed. 

B.  B.  Jones  and  J.  O.  Wilboit,  both  of  Mus- 
kogee (Arthur  Miller,  of  Kansas  City,  Mo., 
of  counsel),  for  plaintiff  in  error.  W.  T. 
Hutchlngs,  W.  Wy  Noffslnger,  and  Y.  P. 
Broome,  all  of  Muskogee,  for  defendants  in 
error. 

BBEWQR,  C.  This  action  was  commenced 
In  the  Western  District  of  Indian  Territory 
on  the  17th  day  of  May,  1906,  to  recover 
damages  for  the  destruction  of  an  orchard  by 
fire,  alleged  to  have  been  negligently  set  out 
by  the  plaintiff  in  error,  defendant  below. 
After  the  erection  of  the  state,  the  cause 
was  transferred  by  operation  of  law  to  the 
district  court  of  Muskogee  county,  where  a 
trial  was  had,  resulting  In  a  verdict  against 
the  railway  company,  from  which  an  appeal 
was  prosecuted  to  this  court,  resulting  in  a 
reversal  of  the  case,  in  an  opinion  reported 
in  31  Okl.  679,  122  Pac  537.  After  reversal 
and  remand,  another  trial  was  bad,  which 
likewise  resulted  in  a  verdict  against  the 
railway  company,  and  from  the  result  of  this 
second  trial,  the  present  appeal  is  prose- 
cuted. 

The  cause  of  action  alleged  herein  having 
occurred,  and  the  suit  on  same  having  been 
begun,  prior  to  statehood,  the  laws  In  force 
In  Indian  Territory,  as  construed  by  its 
Court  of  Appeals,  and  by  the  Circuit  Court 
of  Appeals  of  the  United  States  for  the 
EUghth  Circuit,  and  by  the  United  States 
Supreme  Court,  are  controlling.  The  deci- 
sions based  upon  the  statutes  of  this  state 
are  nowise  involved  or  in  mind  in  the  discus- 
sion to  follow. 

The  only  errors  assigned  and  urged  here 
for  a  reversal  are  predicated  upon  the  giving 
by  the  court  of  instructions  numbered  9,  14, 
15,  and  16,  each  of  which  will  be  disposed  of 
under  separate  heads. 

1.  Instruction  No.  9  Is  as  follows: 
"The  evidence  before  yon,  if  any,  which  tends 
to  show  the  getting  by  defendant's  engine  of  oth- 
er fires  than  that  wMch  is  alleged  to  have  dam- 
aged the  property  mentioned  in  plaintiff's  com- 
putint,  ana  which  occurred  about  the  same  time, 
can  be  considered  by  yon  only  in  determining  the 
manner  in  which  defmdanrs  engine,  and  espe- 
cially the  engine  which  is  alleged  to  have  set  the 
fire  that  injured  plaintiFs  property,  was  equip- 
ped and  handled,  but  cannot  consider  such  en- 
aence  for  any  other  purpose  than  here  stated."' 

The  objections  urged  against  this  instruc- 
tion are:  (1)  That  it  does  not  limit  the  in- 
quiry as  to  other  flres  to  the  particular  en- 
gine, which,  it  is  alleged,  caused  the  fire  in 
question;  and  &)  that  the  word  "handled" 
renders  it  improper  and  injurious.  Neither 
of  these  objections  appears  to  be  sound.  In 
the  first  place,  the  Instruction  appears  to  be 
dealing  with  the  engine  involved  in  this  case, 
and  etspecially  when  read  In  connection  with 
the  evidence  in  relation  to  other  fires,  it  la 


quite  certain  that  both  the  court,  counsel, 
and  the  J'ury  knew  that  the  instruction  re- 
ferred to  the  specific  engine,  through  the 
operation  of  which  it  is  alleged  the  fire  was 
started.  Besides,  a  similar  Instruction  has 
been  approved  in  Texas  &  Pac  R.  Co.  v. 
Watson,  190  U.  S.  289,  23  Sup.  Ot  682,  47 
L.  Ed.  1067,  in  which  case  it  is  said:  • 

"In  several  assignments  it  is  claimed  that  the 
Circuit  Court  of  Appeals  erred  in  holding  that 
the  trial  court  properly  admitted  the  evidence  of 
witnesses  to  the  effect  that  at  or  about  the  time 
of  the  fire  complained  of,  and  about  the  time  of 
the  passing  of  the  locomotive  which  it  was  charg- 
ed occasioned  the  fire,  the  witnesses  observed 
other  fires  at  various  points  not  far  removed 
from  the  place  where  the  cotton  was  burned,  and 
south  of  and  near  to  the  railway  track.  In  the 
light  of  the  decision  of  this  court  in  Grand 
Trunk  B.  Co.  v.  Bichardgon,  91  U.  S.  454,  470, 
23  L.  EU.  356,  362,  we  think  this  evidence  was 
competent  as  having  a  tendency  to  establish  that 
the  destruction  ot  the  property  of  the  plaintiff 
was  caused  by  the  locomotive  in  question,  and  as 
tending  to  show  negligence  in  its  construction  or 
operation." 

The  word  "operation,"  as  used  above  by 
the  Supreme  Court  of  the  United  States, 
carries  substantially  the  same  meaning  as 
"handled." 

The  same  rule  appears  also  to  have  been 
sustained  in  Lesser  Cotton  Co.  v.  St.  Louis, 
I.  M.  &  So.  R,  Co.,  114  Fed.  133,  62  C.  C.  A. 
95,  and  In  Gulf,  C.  &  S.  P.  By.  Co.  v.  John- 
son, 64  Fed.  474,  4  C.  C.  A.  447.  As  above 
indicated,  the  decisions  of  these  courts  were 
controlling  on  the  courts  of  the  Indian  Ter- 
ritory. The  objection  to  this  Instruction, 
therefore,  cannot  be  sustained. 

2.  Instruction  No.  14  follows: 

"The  court  further  instructs  the  jury  that  evi- 
dence of  a  railway  company,  allowing  combusti- 
ble material  to  accumulate  on  its  track  and  right 
of  way  which  is  liable  to  take  fire  from  sparks 
escaping  from  passing  engines  and  communicate 
it  to  adjacent  property,  is  sufiicient  to  warrant 
the  jury  in  imputing  negligence  to  the  company." 

In  the  case  of  Eddy  v.  La  Fayette,  163  U. 
S.  466,  16  Sup.  Ct.  1082,  41  L.  Ed.  225,  which 
case  arose  in  Indian  Territory,  an  instruc- 
tion in  the  identical  language  of  the  one  com- 
plained of  is  set  out  at  page  466  of  163  U.  S., 
at  page  1086  of  16  Sup.  Ot,  at  page  229  ot 
41  L.  E]d.,  after  quoting  which,  the  court 
said: 

"  *  *  *  And  that  instruction  was  assigned 
for  error  in  the  Circuit  Court  of  Appeals,  whose 
refusal  to  hold  the  some  to  have  been  erroneous 
is  complained  of  here.  We  think  that  part  of 
the  charge  was  plainly  correct,  and  no  error  was 
committed  by  the  Circuit  Court  of  Appeals  in 
sustaining  it.  As  we  read  the  instructions  given 
by  the  trial  court,  the  jury  were  not  told  that 
the  action  of  the  railway  company  in  allowing 
combustible  materials  to  accumulate  upon  its 
track  and  right  of  way  which  was  liable  to  take 
fire  from  sparks  and  communicate  it  to  adjacent 
property  was  negligence  of  itself,  but  was  a  fact 
from  which,  in  the  drcumstances  shown,  the 
jury  might  infer  negligence." 

The  trial  court  evidently  copied  this  in- 
struction from  the  opinion  of  the  Supreme 
Court  of  the  United  States  in  the  above  case, 
and  therefore  the  objection  to  same 'cannot 
be  sustained.  t 
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S.  Instruction  No.  15  follows: 

"The  court  further  instructs  the  jury  that  evi- 
dence showing  that  a  fire  originated  from  sparkd 
of  a  passing  engine  is  prima  facie  proof  of  neg- 
ligence, and  the  burden  shifts  on  the  railway 
company  to  show  that  it  was  guilty  of  no  neg- 
ligence." 

This  Instruction  was  likewise  probably  cop- 
led  from  the  opinion  of  the  Circuit  Court  of 
Appeals  in  the  case  of  EXldy  t.  La  Fayette, 
siipra,  which  was  appealed  to  the  Supreme 
Court  of  the  United  States,  and  which  has 
been  cited  and  quoted  from  above.  In  the 
opinion  in  that  case  (40  Fed.  807,  1  0.  O.  A, 
441),  this  Instruction  appears  to  have  be^i 
discussed  and  upheld,  as  is  shown  at  page 
812  of  the  opinion  (1  C  C.  A.  448).  In  the 
opinion  rendered  later  by  the  Supreme  Court 
of  the  United  States  in  said  case,  this  par- 
ticular instruction  Is  not  discussed  spedfl- 
cally,  bnt  in  the  opinion  It  Is  said: 

"Nor  do  we  find  any  error  in  the  treatment 
given  by  the  Circuit  Court  of  Appeals  to  the  sev- 
eral assignments  respecting  the  trial  court's  in- 
structions on  the  subject  of  the  respective  duties 
of  the  railroad  company  and  of  the  plaintiffs." 

This  same  Instruction  seems  to  have  been 
approved  in  the  former  decision  of  this  case 
by  this  court  To  say  the  least  of  it.  It  came 
under  review  and  did  not  occasion  the  re- 
versal that  resulted.  Subdivision  "a"  of 
syllabus  4  (31  OU.  579,  122  Pac.  537),  fol- 
lows: 

"When  the  plaintiff  proved,  If  it  did,  that  the 
fire  was  caused  by  sparks  emitted  by  defendant's 
engine,  that  burden  shifted  to  the  defendant,  and 
required  it  to  establish,  by  a  fair  preponderance 
of  evidence,  that  it  had  exercised  reasonable 
care  to  provide  the  most  effective  mechanical 
contrivance  in  known  practical  use  to  prevent 
the  bnrning  of  private  property  by  the  escape 
of  fire  from  its  engine." 

See,  also,  St.  Louis,  I.  M.  &  So.  R.  Co. 
v.  Lawrence,  4  Ind.  T.  611,  76  S.  W.  254. 

4.  Instruction  No.  16  follows: 
"It  is  the  duty  of  a  railway  company  to  keep 
its  right  of  way  dear  of  combustible  materials, 
and  failure  to  do  so  is  a  circumstance  showing 
ne^gence." 

In  Eddy  v.  La  Fayette,  48  Fed.  812,  1  C. 
C.  A.  441,  It  Is  said: 

"It  [the  court]  further  directed  the  jury  that  it 
was  the  duty  of  a  railway  company  to  keep  its 
right  of  way  clear  of  combustible  materials,  and 
that  its  failure  to  do  so  was  a  circumstance 
showing  negligence." 

As  has  been  seen  above,  in  discussing  In- 
struction No.  15,  the  treatment  of  the  in- 
structions by  the  Circuit  Court  of  Appeals, 
and  the  holding  regarding  same,  met  with 
the  approval  of  the  Supreme  Court  of  the 
United  States  In  the  opinion  rendered  there- 
in by  that  court  Therefore  the  objection  to 
this  instruction  is  not  well  taken. 

As  has  been  shown  In  the  foregoing,  these 
instructions  api>ear  to  have  been  selected  by 
the  court  from  controlling  authorities;  but 
it  Is  only  fair  to  add  that  the  entire  case, 
and  every  possible  phase  of  It,  was  fairly 
covered  by  other  very  carefully  prepared  In- 
structions,  which  would  have   been   ample 


and  suflldent,  without  the  giving  of  tbese. 
In  fact,  taking  the  Instructions  as  a  wh<de, 
those  complained  of  here,  and  the  10  or  12 
not  complained  of,  the  law  was  stated  to 
the  Jury  In  as  favorable  a  light  as  the  rail- 
way company  had  any  reason  to  expect 
This  results  in  an  affirmance  of  the  case. 

PER  CURIAM.    Ad<9ted  In  whole. 


LONG  V.  O.  B.  LANG  &  CO.     (No.  4194.) 

(Supreme  Court  of  Oklahoma.    Nor.  9,  19160 

(ByUahua  iy  t\»  Court.) 

APFZAI.  AKJ>  EbbOB  ^=31236   —  StrPEBSEDKAS 

Bond — ^Liabilitt  of  Subetdcb. 

Under  chapter  240,  Sess.  Laws  1916,  pro- 
viding that  where  a  supersedeas  bond  is  executed 
and  filed  to  stay  execution  pending  appeal,  in 
the  event  judgment  on  appeal  is  against  appel- 
lant, judgment  shall  at  the  same  time  be  entered 
against  the  sureties  on  ^e  supersedeas  bond; 
on  motion  by  ap];>ellee,  judgment  will  be  rendered 
against  the  sureties  as  prayed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  4778-4784 ;  Dec  IMg.  €= 
1236.] 

Error  from  District  Court,  Washington 
(bounty;    R.  H.  Hudson,  Judge. 

Action  by  O.  R-  Lang  and  C.  D.  Young,  co- 
partners doing  business  as  O.  B.  Lang  & 
Comxxiny,  against  W.  J.  Long.  There  was 
Judgment  for  plalntUT,  and  defendant  brings 
error.  On  motion  for  Judgment  against  sure- 
ties on  the  supersedeas  bond.  Motion  sus- 
tained. 

Rowland  &  Talbot,  of  Bartlesrille,  for 
plaintiff  In  error.  B.  B,  Foster,  of  Bartles- 
vlUe,  for  defendant  in  error. 

HARDT,  J.  On  appeal  to  this  court  from 
a  Judgment  of  the  district  court  of  Washing- 
ton county,  supersedeas  bond  was  filed,  exe- 
cuted by  the  plaintiff  in  error,  W.  J.  Long,  as 
principal,  and  the  American  Surety  Compa- 
ny, as  surety,  to  stay  execution  of  said  Judg- 
ment On  July  20,  1015,  the  judgment  of 
the  lower  court  was  affirmed  by  the  court,  in 
an  opinion  by  Wilson,  C.  (150  Pac.  003),  and 
defendant  in  error  files  motion  for  Judgment 
against  the  surety  on  the  supersedeas  bond, 
of  which  motion  notice  was  duly  given  and 
to  which  no  response  has  heen  made. 

The  motion  must  be  sustained.  By  chap- 
ter 249,  Sess.  Laws  1916,  p.  606,  It  is  provid- 
ed, among  other  things: 

"In  the  event  that  the  jud^ent  of  the  court 
to  which  such  appeal  is  taken  is  against  •  •  • 
appellant,  judgment  shall,  at  the  •  •  •  time 
it  is  entered  against  •  •  •  appellant  be  en- 
tered against  the  sureties  on  his  said  undertak- 
ing to  stay  execution,  and  execution  shall  issue 
thereon  against  said  sureties  the  same  as  against 
their  principal,  the  appellant,  and  no  stay  of 
such  execution  shall  be  permitted." 

In  Moore  v.  Huntington,  17  Wall.  417,  21 
L.  E^d.  642,  which  was  an  appeal  from  the 
Supreme  Court  of  the  teridtory  of  New  Mex- 
ico, judgment  was  rendered  In  the  Supreme 
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Court  of  tbe  territory  against  the  sureties  on 
the  appeal  bond,  and,  In  afBrming  this  action 
of  the  territorial  Supreme  Court,  the  Su- 
preme Court  of  the  United  States  said: 

"The  decree  was  rendered  in  the  Snpreme 
Court  jointly  against  the  defendants  and  tlieir 
sureties  in  the  appeal  bond,  and  it  is  alleged  for 
error  that  no  such  judgment  could  be  rendered 
against  the  latter.  But  there  is  no  error  in  this. 
It  is  a  very  common  and  useful  thing  to  provide 
by  statute  that  sureties  in  appeal  and  writ  of  er- 
ror bonds  shaU  be  liable  to  such  judgment  in  the 
appellate  court  as  may  be  rendered  against  their 
prineipals.  This  is  founded  on  the  proposition 
that  such  sureties,  by  the  act  of  signing  the 
bond,  become  voluntary  parties  to  the  suit  and 
subject  themselves  thereby  to  the  decree  of  the 
court." 

The  Supreme  Court  of  Arkansas,  in  Bogers 
V.  Brooks,  31  Ark.  104,  said: 

"Under  the  statute,  where  a  decree  for  money, 
stayed  by  an  appeal  bond,  is  affirmed,  a  decree 
goes  against  the  sureties  in  the  appeal  bond,  as  a 
matter  of  course.  If  the  clerk  omits  to  enter  the 
decree  against  the  sureties  at  the  time  of  enter- 
ing the  decree  of  affirmance  against  the  appel- 
lant, it  may  afterwards  be  entered  nunc  pro 
tunc.  The  sureties,  having  made  themselves  par- 
ties to  the  suit  by  entering  into  the  appeal  bond, 
are  not  entitled  to  notice  before  decree  against 
them." 

See,  also,  White  v.  Prigmore,  29  Ark.  20S; 
Davidson  et  aL  t.  Farrell,  8  Minn.  258  (Gil. 
225);  Greer  et  aL  t.  McCarter,  5  Kan.  17; 
Wright  V.  Simmons  et  al.,  1  Smedes  tc  M. 
(Miss.)  389;  Duncan  v.  McGee  et  aL,  7 
Terg.  (Tenn.)  103;  Munroe  et  aL  v.  Dumas, 
Adm.,  42  Ga.  238 ;  Hanna  t.  Savage,  7  Wash. 
414,  35  Pac.  127,  36  Pac.  269. 

The  Judgment  of  the  trial  court  was  ren- 
dered on  February  28,  1912,  dn  the  sum  of 
$700.07,  and  it  Is  provided  therein  that  such 
Judgment  shall  bear  interest  thereon  at  the 
rate  of  6  per  cent.  Judgment  therefore  will 
be  entered  in  this  court  against  the  sureties 
on  the  appeal  bond,  the  American  Surety 
Company,  In  the  sum  of  $700.07,  and  with 
Interest  thereon  at  the  rate  of  6  per  cent, 
per  annum  from  February  28,  1912,  and  for 
costs;  for  which  execution  may  issue.  All 
the  Justices  concur. 


9PAULDINO  MFG.  CO.  v.  WITTBB  et  al 
.  (No.  6720.) 

(Supreme  Court  of  Oklahoma.    Nov.  9,  1915.) 
(SyUalnu  iy  th«  Court.) 

1.  JUSIICXS  OF  Tits  PSACB  lS=>146— APPjBAIr- 

Final  Obdeb— Gabnishment. 

An  order  of  a  justice  of  the  peace  direct- 
ing a  garnishee  to  pay  money  into  court  is  not  a 
final  judgment  from  which  an  appeal  will  lie 
by  the  garnishee.  It  simply  gives  the  creditor 
the  same  right  to  enforce  the  payment  of  the 
money  that  the  debtor  previously  had. 

[Bd.  Note. — ^For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  H  490-192;  Dec.  Dig. 
«=>146.] 

2.  JusnoBS  or  the  Pkaob  «=9l91— Apfbal 
Bond— Liability— Gabnibhmbnt. 

And  where  a  garnishee  attempts  to  appeal 
from  such  an  order,  and  executes  an  appeal  bond 
for   that  purpose,   and   such  attempted   appeal 


is  dismissed  for  the  reason  that  said  order  is 
not  an  appealable  one,  held,  in  a  suit  upon  such 
appeal  bond,  that  the  makers  thereof  are  not 
liable  thereon. 

[E<d.  Note.— For  other  cases,  see  Justices  bf 
the  Peace,  Cent  Dig.  H  735-730;  Dec.  Dig. 
<8=191.] 

Commissioners'  Opinion,  Division  No.  3. 
Error  from  County  Court,  Coal  County; 
P.  E.  Wllhelm,  Judge. 

Action  by  the  Spaulding  Manufacturing 
Company  against  C.  M.  Witter  and  others. 
Judgment  for  defendants,  and  plalntlfC  brings 
error.    Affirmed. 

G.  T.  Rails  and  A.  C.  Lyon,  both  of  Coal- 
gate,  for  plaintiff  in  error.  Fooshee  &  Bitm- 
Bon,  of  Ooalgate,  for  defendants  In  error. 

DUDLEY,  C.  The  parties  occupy  the  same 
position  here  that  they  did  in  the  trial  court, 
and  for  convenience  we  shall  refer  to  them 
accordln^y.  On  July  31,  1909,  the  plaintiff 
commenced  this  action  in  the  Justice  court 
of  Coalgate  township.  Coal  county,  before 
J.  M.  Wilson,  Justice  of  the  peace  therein, 
against  the  defendants,  upon  an  appeal  bond 
executed  by  them  to  It  In  an  action  in  said 
court  wherein  the  plaintiff  wag  plaUitlff,  and 
A.  V.  Rofit  and  Pearl  Rofl  were  defendants, 
and  the  defendant  herein.  Witter,  was  gar- 
nishee. The  defendants  prevailed  In  the 
Justice  court.  The  plaintiff  appealed  to  the 
county  court  of  said  county,  where  the  cause 
was  tried  resulting  in  a  Judgment  for  the 
defendants;  the  court  holding  that  the  bill 
of  particulars  did  not  state  a  cause  of  action. 
Ftaw  this  Judgment,  the  plaintiff  has  ap- 
pealed. 

The  facts  necessary  to  be  considered  for 
a  determination  of  the  questions  presented, 
as  disclosed  by  the  bill  of  particulars,  in  sub- 
stance, are:  On  September  21,  1908,  the 
plaintiff  commenced  an  action  in  the  Justice 
court  of  said  township  before  the  said  J.  M. 
Wilson,  Justice  of  the  peace  therein,  against 
the  said  Boffs  ui>on  a  promissory  note.  Gar- 
nishee summons  was  duly  Issued  jand  served 
upon  the  defendant.  Witter,  as  garnishee 
therein.  He  answered  admitting  that  he  was 
indebted  to  the  Roffs,  the  defendants  In  said 
action,  in  the  sum  of  $200.  The  plaintiff 
obtained  a  Judgment  against  the  Rofts  for 
the  amount  due  upon  said  note,  and  thereup- 
on the  Justice  made  an  order  directing  the 
garnishee,  Witter,  to  pay  said  $200  into 
court  This  he  declined  to  do,  and  within 
ten  days  from  the  date  of  said  order  he  ex- 
ecuted an  appeal  bond  with  the  defendants, 
Wooley  and  Thomas,  as  sureties,  by  which 
he  attempted  to  appeal  from  said  order  and 
Judgment  to  the  district  court.  The  bond  1»\ 
the  usual  statutory  bond  and  was  duly  ap 
proved  by  the  Justice.  Following  this  he 
transmitted  all  the  papers  in  the  case,  in- 
cluding the  bond,  to  the  district  court  Fol- 
lowing thla  the  appeal  was  dismissed  on  the 
motion  of  the  plaintiff  and  the  cause  remand- 
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ed  to  the  Justice  conrt,  from  which  an  execn- 
tion  was  isstied  In  the  original  action  against 
the  defendants  therein  and  returned  no  prop- 
erty found.  Whereupon  plalntifl  commenc- 
ed this  action  against  the  defendants  herein 
upon  said  appeal  bond  and  resulted  as  be- 
fore stated.  A  copy  of  the  bond  is  attached 
to  the  bill  of  particulars.  The  only  question 
presented  Is-  whether  or  not  the  bill  of  par- 
ticulars states  a  cause  of  action.  The  trial 
court  held  that  It  did  not,  for  the  reason, 
among  others,  that  the  order  directing  the 
garnishee  to  pay  the  money  into  court  was 
not  a  final  judgment,  and  therefore  no  appeal 
would  lie,  and,  hence,  there  was  no  liability 
upon  said  bond. 

[1]  Either  party  to  an  action  before  a  jus- 
tice of  the  peace  may  appeal  from  a  final 
Judgment.  Section  6386,  Snyder's  Comp.  I^w& 
1909.  This  being  true,  was  the  order  of  the 
Justice  directing  the  garnishee  to  pay  the 
money  into  conrt  a  final  judgment  from 
which  the  garnishee  might  appeal  ?  We  think 
not.  The  sections  of  our  statute  in  force  at 
the  time  of  the  execution  of  this  bond  nec- 
essary to  be  considered  in  determining  this 
question,  are  sections  6301  and  6302,  Snyder's 
Comp.  Laws  1909.  These  sections  are  as 
follows: 

"Sec.  6301.  Digporition  of  Property  or  Money. 
— If  the  garnishee  appear  and  answer,  and  it  is 
discovered  on  his  examination  that  at  or  after 
the  service  of  the  order  of  attachment  and  no- 
tice upon  him,  be  was  possessed  of  any  proper- 
ty of  the  defendant  or  was  indebted  to  bvca,  the 
justice  may  order  the  delivery  of  such  prop- 
erty, and  the  payment  of  the  amount  owing  by 
the  garnishee  into  court,  or  may  permit  the  gar- 
nishee to  retain  the  property  or  tne  amount  ow- 
ing, upon  the  execution  of  an  undertaking  to  the 
plaintiff,  by  one  or  more  sufficient  sureties,  to 
the  effect  that  the  amount  shall  be  paid  or  the 
property  forthcoming,  as  the  court  may  direct. 

"Sec.  6302.  Plaintiff  Proceed  againtt  Gar- 
nishee.— If  the  garnishee  fails  to  appear  and  an- 
swer, or  if  he  appears  and  answers,  and  his  dis- 
closure is  not  satisfactory  to  the  plaintiff,  or  if 
he  fails  to  comply  with  the  order  of  the  justice 
to  deliver  the  property  and  pay  the  money  ow- 
ing into  court,  or  give  the  undertalcing  required 
in  the  preceding  section,  the  plaintiff  may  pro- 
ceed against  him  in  an  action,  in  his  own  name, 
as  in  otlier  cases ;  and  thereuiwu  such  proceed- 
ings may  be  had  as  in  other  actions,  and  judg- 
ment may  he  rendered  in  favor  of  the  plaintiff 
for  the  amount  of  the  property  and  credits  of 
every  kind,  of  the  defendant  in  the  possession 
of  the  garnishee,  and  for  what  shall  appear  to 
be  owing  by  him  to  the  defendant,  and  for  the 
costs  of  the  proceedings  against  the  gamishe*. 
If  the  plaintiff  proceed  against  the  garnishee 
by  action,  for  the  cause  tliat  his  disclosure  was 
unsatisfactory,  unless  it  appears  in  the  action 
that  such  disclosure  was  incomplete,  the  plain- 
tiff shall  pay  the  costs  of  such  action.  The 
judgment  in  this  action  may  be  enforced  as 
judgments  in  other  cases.  When  the  claims  of 
the  pluintiffs  in  attachment  are  satisfied  by  the 
garnishee,  he  may,  on  motion,  be  sulMdtnted 
as  the  plaintiff  in  the  judgment." 

Our  Code  of  Civil  Procedure  before  jus- 
tices of  the  peace,  of  which  the  two  foregoing 
sections  form  a  part,  was  adopted  by  the 
territory  of  Oklahoma  from  the  state  of  Kan- 
sas, and  said  sections  are  identical  with  sec- 
tions 42  and  43,  chapter  81,  of  Daasler's 


Comp.  Laws  of  KanwB.  Under  the  ooostruc- 
tion  placed  upon  these  two  sections  and  other 
sections  of  the  Kansas  Code  of  dvil  Pro- 
cedure before  justices  of  the  peace  by  the 
Supreme  Court  of  Kansas,  prior  to  their 
adjoption,  an  order  made  by  a  justice  of  the 
peace  directing  a  garnishee  to  pay  money  into 
court  is  not  a  final  judgment  and  determina- 
tion. Board  of  Education  v.  ScovlUe,  13  Kan. 
17;  ntch  V.  Manhattan  Fire  Ins.  Ga,  23 
Kan.  366;  Muse  et  al.  v.  Lehman,  30  Kan. 
514, 1  Pac.  804;  Mull  A  Son  v.  Jones,  33  Kan. 
112,  6  Pac.  388;  Mo.  &  Pac.  Ry.  Co.  v.  Reld 
et  al.,  34  Kan.  410,  8  Pac.  846;  Bank  of  Le 
Boy  T.  Harding,  1  Kan.  App.  889,  41  Pac. 
680;  Arthur  r.  Hale,  6  Kan.  Ifil;  RoU  et 
al.  T.  Murray,  85  Kan.  171,  10  Pac:  472. 

Mr.  Justice  Valentine,  speaking  for  the 
Supreme  Court  of  Kansas  In  the  case  of 
Board  of  Education  v.  Scovllle,  supra,  dis- 
cussing the  effect  of  an  order  made  by  a 
justice  of  the  peace  directing  a  garnishee  to 
pay  money  Into  court,  said: 

"It  does  not  determine  their  ultimate  rights. 
It  simply  gives  to  the  creditor  the  same  right 
to  enforce  the  payment  of  the  money  from  tli* 
garnishee  that  the  debtor  previously  had.  It  Is 
in  effect  only  an  assignment  of  the  claim  from 
tile  debtor  to  the  creditor.  The  creditor  gains 
no  more  or  ^eater  rights  than  the  debtor  had, 
anl  the  garnishee  loses  no  rights.  And  the  pay- 
ment of  the  money  can  be  enforced  from  the  gar- 
nishee to  the  creditor  only  by  an  ordinary  ac- 
tion." 

The  same  construction  has  been  placed  vp- 
on  the  Kansas  statute  by  the  Supreme  Court 
of  that  state  since  the  adoption  of  the  stat- 
ute by  the  territory  of  Oklahoma.  Madden 
T.  Union  Paa  R.  Co.,  89  Kan.  282,  131  Pac. 
552,  Ann.  Cas.  1914B,  78.  We  therefore 
condude  that  the  order  of  the  Justice  direct- 
ing the  garnishee  to  pay  the  money  into  court 
was  not  a  final  judgment  from  which  the 
garnishee  might  appeal.  Rood  on  Garnish- 
ment, c.  18,  S  391 ;  Atlantic  Ry.  Co.  et  aL  v. 
Hopkins,  94  U.  S.  11,  24  li.  ^.  48;  St 
Louis  Ry.  Co.  T.  Richter,  48  Ark.  349.  3 
S.  W.  56;  OUes  T.  Hicks,  45  Ark.  271;  Rice 
▼.  Whitney,  12  Ohio  St.  858;  Conover  t. 
Conorer,  17  N.  J.  Law,  187;  Board  of  Educa- 
tion V.  ScOTlIle,  supra ;  Mull  &  Son  v.  Jones, 
supra;  Mo.  &  Pac.  Ry.  Co.  t.  Reid  et  al. 
supra;  Bank  of  Le  Roy  t.  Harding,  supra. 
Under  section  6302  of  our  statute,  supra,  up- 
on the  failure  of  the  garnishee  to  comply 
with  the  order  ot  the  Justice  directing  him 
to  pay  money  into  court,  the  only  remedy 
available  to  the  plaintiff  Is  an  independent 
action  against  the  garnishee.  The  foregoing 
cases  cited  support  this  rule. 

[2]  Having  reached  the  conclusion  that 
the  said  order  is  not  a  final  judgment  from 
which  an  appeal  would  lie,  are  the  defend- 
ants in  attempting  to  appeal  from  said  or- 
der by  giving  said  appeal  bond  liable  there- 
on? We  think  not  The  bond  was  a  nullity, 
and  the  attempted  appeal  did  not  confer 
jurisdiction  upon  tlie  appellate  court  Neith- 
er was  the  plaintUT  in  the  original  action  de- 
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prlyed  of  any  rights  by  the  attempted  ap- 
peal be<»use  It  could  haye  proceeded  against 
the  garnishee  In  an  Independent  action  to 
recover  the  amount  of  money  owing  the  de- 
fendant as  disclosed  by  his  ans^rer.  There 
Is  no  liability  upon  the  bond,  and  the  bill  of 
particulars  does  not  state  a  cause  of  action, 
and  the  trial  court  did  not  commit  error  in 
sustaining  a  general  demurrer  thereto. 

The  judgment  of  the  trial  court  should  be 
affirmed. 

PER  CURIAM.    Adopted  In  whola 


PBUITT  T.  CABTBR  (two  cases).    (No.  6125.) 
(Supreme  (>>urt  of  Oklahoma.    Nov.  9,  1916.) 

(SyUahu*  hy  the  Court.) 

1.  Etidemce  ®=>21— Landlobd  and  Tenant 
®=>326— Judicial  Notice— Fabm  Lieases— 
Obop  Rent. 

Bents  for  use  of  agricultural  lands,  pay- 
able in  a  stipulated  share  of  the  crop  grown 
thereon,  are  due  and  payable  when  the  crop  ma- 
tures and  is  ready  for  harvesting  or  market.  It 
must  therefore  follow  that  it  was  unnecessary 
to  allege  and  prove  such  a  custom,  because  the 
court  will  take  knowledge  of  one  of  such  uni- 
versal existence. 

[Ed.  Note.— For  other  bases,  see  Evidence, 
Cent  Dig.  f  26;  Dec.  Dig.  «s>21 ;  Landlord 
and  Tenant,  Cent  Dig.  f|  1367-1378;  Dec. 
Dig.  <e=>326.] 

2.  Lanolobd    and    Tenant    «S9331  — Fabk 

Leases— Actions— Defenses. 

The  proof  is  overwhelming  that  the  plain- 
tiffs in  error  leased  the  land  from  the  defendant 
in  error,  and  the  court  so  found;  and  if  a  con- 
dition existed  which  should  have  defeated  his 
recovery,  it  not  being  shown  in  the  petition,  it 
was  the  duty  of  the  plaintiffs  in  error  to  allege 
and  prove  same. 

[k^.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  U  1360-1362,  1379-1387; 
Dec.  Dig.  <g=5j33lj 

8.  PI.EADINO  «=>23T  —  AXENDIOENTB  —  Tblal 
AlIBNDiaNTa. 

Where  the  origlaal  petition  charges  an  in- 
debtedness of  $425  as  being  the  reasonable  value 
of  the  rents,  during  the  progress  of  the  trial 
counsel  was  given  permission  to  amend  his  pe- 
tition to  conform  to  the  amount  proven  by  the 
evidence  of  the  plaintiffs  in  error,  which  was 
not  excepted  to;  but,  had  an  exception  been 
taken,  the  amendment  being  In  furtherance  of 
justice  under  the  facts  in  this  case,  it  wouia 
not  have  been  erxor.  The  amendment  did  not 
substantially  change  the  cause  of  action  or  de- 
fense, and  was  proper. 

[Ed.  (Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  IS  603-«l9;    Dec.  r>ig.  <S=>237.] 

Commissioners'  Opinion,  Division  No.  4. 
Error  from  District  Court,  Jefferson  CJounty ; 
Frank  M.  Bailey,  Judge. 

Actions  by  W.  F.  Carter  against  J.  C.  Pm- 
Itt  and  against  W.  A.  Pruitt,  consolidated  for 
trial.  Judgment  for  plaintiff,  and  defendants 
bring  error.    Affirmed. 

H.  A.  Ledbetter,  of  Ardmore,  tor  plaintiffs 
In  error.  Guy  Green,  of  Wanrika,  for  de- 
fendant in  error. 

WATTS,  C.  This  case  comes  from  the  dis- 
trict court  of  Jefferson  county,  wherein  de-, 


fendant  in  error,  on  October  6,  1912,  sued 
plaintiffs  in  error  J.  0.  Pruitt  (case  No. 
2011)  and  W.  A.  Pruitt  (case  No.  2012).  By 
agreement  the  cases  were  consolidated  and 
tried  to  the  court  without  the  intervention 
of  a  Jury.  The  petitions  and  affidavits  are 
drawn  under  the  landlord  and  tenant  stat- 
ute, and  are  almost  Identical  in  form,  ex- 
cept as  to  amounts  of  Indebtedness  claimed. 
The  petitions  charge,  substantially,  owner- 
ship of  the  land  and  specific  amounts  of  in- 
debtedness; that  verbal  contracts  were  en- 
tered Into  with  each  of  the  plaintiffs  in  er- 
ror. In  the  months  of  December,  1911,  and 
January,  1912,  respectively,  whereby  certain 
lands  were  let  to  each  of  plaintiffs  In  error 
for  agricultural  purposes  for  the  year  of 
1912,  and  by  the  terms  thereof  they  were  to 
pay  the  usual  crop  rent  of  one-third  of  the 
com,  one-fourth  of  the  cotton,  and  one-third 
of  all  other  crops  raised;  further  charging 
a  disposal  of  the  crops  and  a  refusal  to  pay 
rents  after  demand;  praying  attachment, 
judgment,  etc.  The  respective  answers  to 
the  petition  are  general  denial,  specific  de- 
nial as  to  rental  contracts,  and  cross-petition 
for  damages  for  unlawful  suing  out  the  at- 
tachments. The  petition  nowhere  charges, 
nor  does  the  evidence  show,  when  the  rents 
became  due.  After  the  conclusion  of  the  evi- 
dence the  court  gave  judgment  for  defendant 
in  error.  Motions  for  new  trial  were  denied, 
and  plaintiffs  in  error  appeal,  assigning  and 
relying  upon  the  following  as  error : 

(1)  "The  court  erred  in  overruling  the  motion 
of  plaintifb  in  error  for  new  trial." 

(2)  "In  forcing  the  plaintiffs  in  error  to  trial 
and  refusing  to  continue  said  cause  until  a  year 
bad  expired  from  the  time  of  the  making  of  the 
alleged  contracts  sued  upon  by  the  defendant 
in  error." 

(3)  "In  refusing  to  sustain  a  demurrer  to  the 
evidence  at  the  close  of  the  testimony  on  the 
part  of  the  defendant  in  error." 

(4)  "The  judgment  is  contrary  to  the  evi- 
dence." 

[1]  1.  In  support  of  the  second  assignment 
counsel  dte  Snyder's  Oomp.  Laws  1909,  tl 
4101,  4102,  6763,  6754,  and  1176,  all  of  which 
are  subsidiary  to  the  latter;  we  quote: 

"When  there  is  no  contract  or  usage  to  the 
contrary,  the  rent  of  agricoitural  and  wild  land 
is   payable   yearly,   at   the   end   of   each   year. 

But  the  petitions  charge  an  oral  contract, 
and  the  court  so  found,  and  it  cannot  be  con- 
tended that  it  is  not  a  universal  custom  that, 
where  rents  are  payable  in  portion  of  the 
crops,  same  are  due  when  mature  and  ready 
for  market.  In  Oump  v.  Sadler  et  al.,  41 
OkL  26,  136  Pac.  U02,  this  court  has  an- 
nounced the  rule: 

"Rent  for  use  of  agricultural  lands,  payable 
in  a  stipulated  share  of  the  crop  grown  there- 
on, is  due  and  payable  when  the  crop  matures 
and  is  ready  for  harvesting  or  market" 

It  must  therefore  follow  that  It  was  unnec- 
essary to  allege  and  prove  snch  a  custom,  be- 
cause the  conrt  will  take  knowledge  of  one 
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of  such  universal  existence.    In  22  Eney.  P. 
&  P.,  p.  406,  It  is  said: 

"As  a  rule,  a  general  coBtom  or  a  usage  of 
universal  prevalence  need  not  be  pleaded  In  or- 
der to  be  proved." 

And  (Id.  406): 

"Numerous  cases,  indeed,  hold  that  such  usage 
or  custom  becomes  a  part  of  the  existing  law 
and  will  be  judicially  noticed  by  the  courts,  aqd 
that  proof  thereof  is  not  only  nnnecessary,  but 
is  improper." 

[2]  2.  In  support  of  the  third  assignment 
counsel  says: 

"Now,  Mr.  Carter,  in  his  petition  in  the  two 
consolidated  cases,  alleged  that  he  was  the  le- 
gal and  equitable  owner  of  the  land,  by  reason 
of  bein^  the  lessee.  It  is  presumable  that  he 
was  claiming  it  from  some  Indian  allottee,  and 
the  plaintiffs  in  error  objected  to  any  testimony 
as  to  the  rental  value  of  the  land  until  it  was 
first  proven  that  the  defendant  in  error  had 
some  connection  with  the  Indian  allottee  of  the 
land.  Hie  defendant  in  error  alleged  that  he 
was  the  legal  and  equitable  owner  of  the  rents 
by  reason  of  having  a  right  to  the  land,  and 
why  be  should  not  oe  compelled  to  prove  this 
we  are  unable  to  say.  No  doubt  the  defendant 
in  error  went  upon  the  theory  that  the  ten- 
ants (who  are  the  plaintiffs  in  error)  could  not 
deny  his  title,  and  that  when  he  established 
his  rental  verDal  contract  this  was  sufficient. 
This  doctrine,  if  insisted  upon,  is  erroneous. 
See  Muskogee  Land  Co.  v.  Mullins,  165  Fed. 
179,  91  C.  C.  A.  213,  16  Ann.  Gab.  387 :  Mc- 
Oreedy  v.  Macklin  et  al.,  12  Okl.  666,  73  Pac. 
293.  We  maintain  that  the  presumption  is 
that  the  land  outside  of  the  incorporated  towns 
on  the  Indian  Territory  side  of  the  state  was 
allotted  to  some  member  of  the  Five  Civilized 
Tribes ;  and  we  maintain  also  that,  when  a  per- 
son sues  for  rent  or  for  possession  of  land,  the 
person  thus  suing  must  connect  himself  in  some 
way  with  this  Indian  allottee,  and  that  until 
such  a  person  does  so  connect  himself  with  such 
Indian  allottee  he  has  no  right  of  action  against 
another." 

And  counsel  cites  Hubbard  v.  CMsm,  5  Ind. 
T.  95,  82  S.  W.  686 ;  Kelly  v.  Harper,  7  Ind. 
T.  541,  104  S.  W.  829;  Harper  v.  Kelly,  29 
Okl.  809,  120  Pac.  293 ;  McLaughlin  ▼.  Ard- 
more  Loan  &  Trust  Co.,  21  Okl.  173,  96  Pac. 
779.  To  which  we  add  Combs  et  al.  v.  Mil- 
ler, 24  OW.  576,  108  Pac.  590.  Counsel  fur- 
ther states : 

"Under  these  authorities  we  say  the  defend' 
ant  in  error,  having  failed  to  connect  himself 
with  the  Indian  allottee,  and  having  failed  to 
show  that  he  had  a  right  to  the  possession  of 
the  land,  the  trial  court  should  have  directed  a 
verdict  in  favor  of  the  plaintiffs  in  error.  The 
defendant  in  error  failed  to  prove  facts  suffi- 
cient to  entitle  him  to  a  judgment  in  these  cas- 
es ;  and  we  therefore  submit  that  our  fourth 
assignment  of  error  in  the  two  consolidated  cas- 
es should  be  sustained." 

The  authoritieB  dted  by  counsel,  as  well  as 
many  others  along  the  same  line,  not  neces- 
sary to  mention,  arose  In  the  Indian  Terri- 
tory days,  when  the  titles  of  the  lands  were 
held  by  the  respective  tribes  In  common.  An 
examination  of  the  cases  cited  wlU  show  the 
losing  party  in  each  instance  alleged,  or 
there  was  alleged,  why  he  should  not  recover, 
a  state  of  facta  prohibited  by  statute,  which 
condition  in  the  case  at  bar.  If  true,  is  not 
shown  by  the  pleadings  or  evidence.  Under 
the  law  governing  the  cases  dted  the  court 


coold  not  presume  title  to  the  lands  In  non- 
citizens  of  the  respective  tribe,  but  since 
the  common  title  has  given  way  to  individual 
ownership  and  each  member  of  the  tribe  has 
become  seized  in  fee  of  bis  equal  proportion, 
the  former  presumption  does  not  necessarily 
exist  The  proof  is  overwhelming  that  the 
plaintiffs  in  error  leased  the  land  from  tbe 
defendant  in  error,  and  the  court  so  found, 
and  if  a  condition  existed  which  should  have 
defeated  his  recovery,  it  not  being  shown  in 
the  petition,  it  was  the  duty  of  plaintiffs  in 
error  to  allege  and  prove  same. 

[3]  3.  Neither  can  the  last  contention  be 
sustained.  While  the  original  petition  In  No. 
2012  only  charged  an  Indebtedness  of  |425 
as  being  the  reasonable  value  of  the  rents, 
during  the  progress  of  the  trial  connsel  was 
given  permission  to  amend  his  petition  to 
conform  to  the  amount  proven,  which  was 
not  excepted  to  by  plaintiff  in  error  W.  A. 
Frultt ;  but,  had  he  excepted,  the  amendment 
being  in  furtherance  of  justice  under  the 
facts  in  this  case,  it  would  not  have  been 
error.  Plaintiff  in  error  W.  A.  Prultt  was 
the  only  witness  who  gave  evidence  ass  to  tbe 
value  of  the  crop  he  had  gathered  and  sold, 
and  no  doubt  knevti  the  amount  of  the  rents 
he  owed.  The  amendment  did  not  substan- 
tially change  the  cause  of  action  or  defense, 
and  was  prox>er.  American  Warehouse  Co. 
V.  Gordon,  41  Okl.  618, 139  Pac.  128. 

Therefore,  finding  no  error,  we  recommend 
that  the  Judgment  of  the  trial  court  be  af- 
firmed. 

PER  CURIAM.    Adopted  In  whole. 


CITIZENS'  STATE  BANK  OF  RAMONA  v. 
GRANT.     (No.  4948.) 

(Supreme  Court  of  Oklahoma.    Nov.  0,  1916.) 

(Syttalus  bv  tha  Court.) 

1.  Bnxs   ARD   Notes  ^=9378— Ax-tkratior— 
Effect. 

Prior  to  the  adoption  of  sections  4174. 
4176,  Rev.  Laws  1910,  a  material  alteration  of 
a  note  by  the  payee,  without  the  consmt  of  the 
maker,  renders  a  note  void  as  against  such  mak- 
er, evoi  in  the  hands  of  a  bona  fide  holder  with- 
out notice  of  such  alteration. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  }§  985-992;  Dec.  Dig.  «=> 
378.] 

2.  AXTSRATioN  OF  Instbumbnts  «=s>3— Buxs 
AKO  Notes— Material  Altebatiok. 

An  alteration  in  a  note  whereby  the  name 
of  the  payee  was  changed  from  "Scott  E.  Winne" 
to  "Scott  E.  Winne,  Pres.,"  without  the  consent 
of  the  maker,  is  a  material  alteration,  and  ren- 
ders the  note  void  as  to  the  maker. 

[Ed.  Note.— For  other  cases,  see  Alteration  of 
Instruments,  Cent  Dig.  §g  6-15 ;  Dec.  Dig.  «=3 
3.] 

3.  AxTEKATion  of  Instbuiientb  «=32— Bnxs 
AND  Notes— Matkbiad  Altebatiok. 

The  test  as  to  whether  an  alteration  of  a 
note  is  material  does  not  depend  upon  whether 
it  increases  or  reduces  the  maker's  liability,  but 
whether  the  note  will  have  the  same  operation 
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and  effect  after  the  alteration  as  it  bad  be- 
fore. 

[Ed.  Note.— For  other  cases,  see  Alteration  of 
lustrumenta,  Cent.  Die.  §§  1-4;  Dec.  Dig.  «=> 

4.   ALTEBATIOZr   or   INSTBUICENTB   «=>2— BILLS 

AND  Notes — Matebial  Alteration. 

If  the  alteration  could  become  material, 
and  could  alter  the  rights,  duties,  and  obliga- 
tione  of  the  parties  to  be  charged,  it  is  in  a  le- 
gal sense  materiaL 

[ESd.  Note.— For  other  cases,  see  Alteration 
of  Instruments,  Cent.  Dig.  |§  1-4;    Dec.  Dig. 

Commissioners'  Opinion,  Division  No.  8. 
Error  from  District  Court,  Custer  County; 
James  R.  Tolbert,  Judge. 

Action  by  the  Citizens'  State  Bank  of  Ra- 
mona,  Okl.,  a  corporation,  against  L.  B. 
Grant  Judgment  for  defendant  and  plain- 
tiff brings  error.     Affirmed. 

Geo.  T.  Webster,  of  Clinton,  for  plaintiff 
In  error.  A.  J.  Welch,  of  Clinton,  for  defend- 
ant in  error. 

RITTENHOUSB,  a  [1]  This  is  an  action 
to  recover  on  a  note  of  $500,  wherein  it  Is  al- 
leged in  the  iietltion  that  on  May  0,  1907,  L. 
B.  Grant,  for  a  good  and  valuable  considera- 
tion, made,  executed,  and  delivered  to  Scott 
El  Wlnne  his  promissory  note  in  writing  of 
that  date,  whereby  be  promised  to  pay  to 
Scott  B.  Wlnne  or  order,  six  months  after 
date,  the  sum  of  9500,  with  Interest;  that 
the  payee,  for  value,  before  maturity,  sold 
and  delivered  the  same  to  the  First  National 
Bank  of  Ramona,  Okl.,  and  in  due  course  said 
note  was  sold  and  delivered  to  the  Citizens' 
State  Bank,  which  bank  is  the  plalntUf  in 
this  action  and  the  owner  and  holder  there- 
of; that  on  the  face  of  the  said  note,  and 
following  the  name  of  Scott  E.  Wlnne,  and 
also  following  the  name  "Soott  B.  Wlnne" 
as  Indorsed  on  said  note,  Is  the  word  or  ab- 
breviation "Pres.,"  ■  which  was  inserted,  fol- 
lowing the  name  of  the  x>ayee,  after  the  exe- 
cution and  delivery  of  the  note,  and  before 
the  same  became  the  property  of  the  plain- 
tiff, and  without  the  knowledge  or  consent  of 
defendant;  that  said  word  or  abbreviation 
has  no  meaning  or  significance  in  connection 
virltb  said  note,  nor  in  any  manner  materially 
alters  its  legal  effect  A  demurrer  was  sus- 
tained to  this  petition,  and  it  is  conceded  that 
the  only  question  for  determlaatlon  is.  Was 
the  alteration  of  the  note  in  Question,  by  add- 
ing the  word  or  abbreviation,  "Pres.,"  after 
the  name  of  the  payee,  a  material  alteration? 
The  plaintiff  contends  that  the  note  in  (|ues- 
tion  is  a  negotiable  instrument,  and  that  be 
is  an  Innocent  purchaser,  and  that  the  effect 
of  the  word  or  abbreviation  "Pres."  after  the 
name  of  the  payee  is  merely  descriptio  per- 
Bonse,  and  that  therefore  an  alteration  which 
Is  merely  descriptive  of  the  payee  is  not  such 
a  material  alteration  as  would  change  its  le- 
gal effect.    At  the  time  of  this  alteration,  sec- 


tions 4174  and  4176,  Rev.  Laws  1910,  defin- 
ing a  material  alteration,  were  not  In  force. 

A  material  alteration  of  a  note  by  the 
payee  without  the  consent  of  the  maker  ren- 
ders a  note  void  as  against  such  maker,  even 
in  the  hands  of  a  bone  fide  holder  without  no- 
tice of  such  alteration.  Commonwealth  Na- 
tional Bank  v.  Baughman,  27  Okl.  175,  HI 
Pac.  332;  Richardson  et  al.  v.  Fellner,  9  OkL 
613,  60  Pac.  270;  Overton  v.  Mathews  et  al., 
35  Ark.  146,  37  Am.  Rep.  9;  Horn  v.  Newton 
aty  Bank,  32  Kan.  518,  4  Pac.  1022;  Dan- 
iels on  Negotiable  Instruments  (6th  Ed.)  f 
1387;  German- American  Bank  v.  Henuls  et 
al.,  163  Pac.  671  (No.  4682,  not  yet  officially 
reported). 

In  the  case  of  International  Bank  v.  Mul- 
len et  al.,  30  Okl.  547,  120  Pac.  257,  Ann.  Cas. 
19180,  180,  it  was  held  that  an  alteration 
In  a  note,  whereby  the  name  of  the  payee 
was  changed  from  International  Bank  to 
W.  C.  Rudlcill,  without  the  consent  of  the 
maker,  was  a  material  alteration,  and  ren- 
dered the  note  void  as  to  the  maker.  Tbia 
rule  is  supported  by  the  great  weight  of  au- 
thority. Joyce  on  Defenses  to  Commercial 
Paper,  158;  Daniels  on  Negotiable  Instru- 
ments (6th  E3d.)  1387;  Bank  v.  Baughman, 
supra. 

[2-4]  The  test  a3  to  whether  an  alteration 
of  a  note  is  material  does  not  depend  up- 
on whether  it  increases  or  reduces  the  mak- 
er's liability,  but  whether  the  note  will  have 
the  same  oi)eratlon  and  effect  after  the  al- 
teration as  it  had  before.  If  the  alteration 
could  become  material  and  could  alter  the 
rights,  duties,  and  obligations  of  the  parties 
to  t>e  charged,  it  Is  in  a  legal  sense  materi- 
al, and  this  is  very  forcibly  Illustrated  in  the 
case  at  bar.  Here,  the  note  was  made  plain 
and  certain  as  to  the  Identity  of  the  payee; 
the  contract  was  made  in  view  of  his  finan- 
cial responsibility,  not  the  financial  responsi- 
bility of  a  corporation  of  which  the  payee 
was  president;  the  maker  contracted  with 
him  in  his  individual  capacity.  Afterwards, 
an  alteration  was  made  which  would  suggest 
doubt  or  ambiguity  as  to  the  party  bound  or 
the  character  in  which  he  acted  as  payee. 
Under  these  conditions,  parol  evidence  would 
be  admissible  in  a  suit  on  the  note,  for  the 
purpose  of  showing  in  what  capacity  he  acted 
as  payee,  whether  as  president  of  a  corpora- 
tion or  in  his  Individual  capacity.  In  case  it 
was  found  that  the  note  was  given  to  the 
payee  for  and  on  behalf  of  a  corporation, 
then  the  name  of  the  payee  would  be  chang- 
ed. The  case  clearly  comes  within  the  rule 
which  makes  the  alteration  material,  where 
the  same  alters  the  rights  or  duties  of  the 
parties,  or  the  operation  and  effect  of  the  In- 
strument 

The  oause  should  therefore  be  affirmed. 

PER  CURIAM.    Adopted  in  whole. 
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FIRST  NAT.  BANK  OF  WELLSTON  T. 

SHAFEK.     (No.  7403.) 

(Supreme  Court  of  Oklahoma.    Nov.  9,  1915.) 

^fTyllabiM  hy  the  OourtJ 

1.  Appeal  and  Erbok  <s=566—OAaB- Made- 
Time  FOB  Suggesting  Amendments. 

The  time  allowed  by  the  trial  court  for  the 
suggestion  of  amendments  to  a  case-made  com- 
mences to  run,  not  from  the  date  of  the  serv- 
ice of  case-made,  but  from  the  expiration  of  the 
period  of  extension. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §{  2511-2514;  Dec.  Dig.  «=» 
666.] 

2.  Appeal  and  Ebbob  «=»567— Case-Made— 
Signing  and  Settling — Time. 

>  In  the  absence  of  a  waiver  by  the  defendant 
in  error,  a  case-made  signed  and  settled  by  the 
trial  court  before  the  expiration  of  the  time 
granted  for  the  suggestion  of  amendments  ia  a 
nullity. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §{  2515-2522 ;  Dec.  Dig.  <©=> 
567.] 

Error  from  County  Court,  Lincoln  County ; 
H.  M.  Barrett,  Judge. 

Action  between  the  First  National  Bank  of 
Wellston,  OkL,  and  W.  K.  Staafer.  From  the 
Judgment,  the  Bank  brings  error.    Dismissed. 

Ira  B.  Bllllngslea,  of  Wellston,  for  plain- 
tiff In.  error.  Brwln  &  Erwln,  of  Wellston, 
for  defendant  In  error. 

PER  CURIAM.  [1,  2]  In  this  cause  the 
motion  for  new  trial  was  overruled  on  Feb- 
ruary 22,  1915,  and  plaintiff  in  error  granted 
an  extension  of  90  days  in  which  to  make  and 
serve  case-made,  10  days  thereafter  allowed 
for  the  suggestion  of  amendments,  same  to 
be  settled  and  signed  on  6  days'  notice  by 
either  party.  The  90  days'  extension  for 
serving  case-made  would  have  expired  on  the 
23d  of  May,  1915,  but,  such  being  Sunday,  the 
extension  did  not  expire  until  May  24,  1916. 
The  10  days  allowed  defendant  In  error  to 
suggest  amendments  did  not  expire  until 
June  3,  1916.  The  case-made  was  served  on 
March  30,  1916,  and  on  May  28th,  after  no- 
tice duly  served,  the  trial  Judge  attempted  to 
sign  and  settle  the  same,  although  no  amend- 
ments bad  been  suggested,  nor  was  there  any 
waiver  on  the  part  of  the  defendant  in  er- 
ror. This  was  error,  and  the  motion  to  dis- 
miss will  be  sustained.  Reed  v.  Walcott,  40 
OkL  451,  139  Pac.  318;  Cummingg  v.  Tate  et 
aL,  147  Pac.  304,  not  yet  officially  reported. 

It  is  so  ordered. 


FIRST  NAT.  BANK  OF  WELLSTON  v.  Mc- 

CAMEY.     (No.  7404.) 
(Supreme  Court  of  Oklahoma.     Nov.  9,  1915.) 

Error  from  County  Court.  Lincoln  County; 
H.  M.  Barrett,  Judge. 

Action  between  Uie  First  National  Bank  of 
Wellston,  Okl.,  and  Nancy  R.  McCamey.  From 
the  judgment,  the  Bank  brings  error.  Dis- 
missed. 


Ira  E.  Billingslea,  of  Wellston,  for  plaintiff  in 
error.  Erwin  &  Erwin,  of  Wellston,  for  de- 
fendant in  error. 

PER  CURIAM.  This  case  involves  the  seme 
state  of  facts  as  the  case  of  First  National 
Bank  of  Wellston  v.  W.  E.  Shafer  (No.  740S) 
supra,  decided  at  this  term,  but  not  yet 
officially  reported,  and,  for  the  reasons  stated  in 
that  opinion,  this  appeal  ia  dinmimitidi) 

It  is  so  ordered. 


FIRST  NAT.  BANK  OF  EL  RENO  ▼.  GIL- 
LETTE.    (No.  5689.) 
(Supreme  Court  of  Oklahoma.    Nov.  9,  1915.) 

(Byttalu*  by  the  Court.) 

COBPOBATTONS  <S=3430— CHECKS  OF  CoBPOBATK 

Ofvioeb— Payment  or  Individual  Obliga- 
tion— Liability  of  Bank. 

Where  a  bank  in  which  the  funds  of  a 
corporation  are  deposited,  and  to  which  bank 
an  officer  of  the  corporation  intrusted  with  the 
management  of  its  affairs  is  personally  indebted, 
knowingly  accepts  and  pays  a  check  drawn  by 
such  officer  against  the  funds  of  the  corpora- 
tion in  payment  and  satisfaction  of  his  individu- 
al obligation,  such  bank  is  liable  to  the  corpo- 
ration for  the  amount  of  its  funds  so  misappro- 
priated in  payment  of  the  individual  debt  of 
such  officer. 

[Eid.  Note.— -For  other  cases,  see  Corporations, 
Cent  Dig.  H  1740.  1741;  Dec.  Dig.  <8=>430.] 

Commissioners'  Opinion,  Division  No.  3. 
Error  from  District  Court,  Canadian  Coun- 
ty;  John  J.  CJamey,  Judge. 

Action  by  Fred  A.  Olllette,  receiver,  against 
the  First  National  Bonk  of  El  Reno,  Okla- 
homa. Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

Fogg  &  Bennett,  of  El  Reno,  for  plaintiff  In 
error.  Fred  A.  (JUlette,  of  El  Reno.  In  pro. 
per, 

BLEAKMORE,  O.  Tbia  action  was  com- 
menced In  the  district  court  of  Canadian 
county  by  the  defendant  In  error,  as  plain- 
tiff, against  the  plaintiff  In  error,  as  defend- 
ant, on  October  22,  1912.  The  parties  will 
be  referred  to  as  tbey  appeared  in  the  trial 
court 

The  Western  Ice  Company,  a  corporation 
doing  business  at  El  Reno  and  elsewhere  In 
the  state,  in  March,  1909,  to  secure  the  pay- 
ment of  its  outstanding  bonded  indebtedness, 
executed  a  mortgage  or  deed  of  trust  convey- 
ing to  R.  S.  Trulock,  as  trustee,  all  Its  prop- 
erty and  property  rights  and  "all  rl^^ts  and 
equities  accrued  and  to  accrue,"  and  "all 
estate,  right,  title.  Interest,  property,  claims 
and  demands  whatsoever  as  well  in  law  as  la 
equity."  It  was  also  provided  by  said  deed 
of  trust: 

"It  is  hereby  made  a  covenant  of  this  mort- 
gage that  upon  the  filing  of  such  foreclosure  suit 
upon  application  of  the  trustee  the  court  shall 
appoint  a  receiver  of  all  and  singular  the  prop- 
erty conveyed  by  this  mortgage  or  intended  so 
to  be  as  a  matter  of  right  and  without  notice." 
And:  "The  business  shall  at  all  times  be  eco- 
nomically conducted  and  shall  receive  the  per- 
sonal attention  of  either  H.  O.  Bradford,   as 
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manager,  whose  yearly  salary  shall  not  exceed 
12,500.00,  and  shall  be  paid  only  out  of  any  sur- 
plus, if  any,  left  after  all  matured  bonds  Includ- 
ing the  maturing  bond  for  the  current  year,  and 
interest  has  been  paid  and  redeemed.  If,  during 
any  year  after  redeeming  all  matured  bonds, 
and  the  bonds  maturing  that  year,  as  well  as 
any  and  all  interest  coupons  due  and  unpaid, 
and  after  paying  all  running  expenses,  including 
the  salary  of  the  manager  for  current  year,  as 
well  as  any  amount  of  salary  for  preceding 
years  unpaid,  if  then  any  surplus  profits  re- 
main, such  surplus  shall  be  used  to  redeem  one 
or  more  of  the  then  outstanding  bonds." 

On  June  24,  1912,  defendant  bank  loaned 
to  the  Western  Ice  Company  $700,  and  as  evi- 
dence thereof  received  tbe  promissory  note 
of  tbe  corporation,  for  said  sum  with  interest 
iit  Uie  rate  of  10  per  cent  per  annum  pay- 
able on  demand,  signed  "Western  Ice  Com- 
pany, by  H.  O.  Bradford,  Sect,"  and  Indors- 
ed, "H.  C.  Bradford";  and  to  secure  the 
same  a  chattel  mortgage  covering  certain  iier- 
Bonal  property  of  said  company. 

On  and  prior  to  July  5,  1912,  said  H.  O. 
Bradford,  who  under  the  provialODS  of  the 
mortgage  was  manager  of  said  corporation, 
was  Indebted  to  the  defendant  on  his  person- 
al account  In  tbe  sum  of  $425,  some  time 
past  due,  wblch  at  the  urgent  request  of  the 
defendant  he  had. promised  to  soon  pay  wlfh 
funds  to  be  received  from  the  Rock  Island 
Ballway  Company  for  icing  cars.  On  said 
day  the  check  of  tbe  railway  company  for 
bucb  service  was  deposited  In  defendant  bank 
t«>  the  credit  of  the  Ice  company.  Whereupon 
tlie  president  of  the  defendant  called  upon 
Bvid  Bradford  for  payment  of  his  indebted- 
ness to  the  bank.  In  response  Bradford  exe- 
cuted and  delivered  to  defendant  the  dheck  or 
voucher  of  said  Ice  company  drawn  upon 
tbe  funds  so  deposited  and  payable  to  tbe 
order  of  defendant  In  tbe  sum  of  $500,  as 
follows: 

BI  Reno,  OHa.,  July  28,  1012. 

Check  No.  609.  Pay  to  the  order  of  First 
Nat'l.  Bank  $500.00,  five  hundred  and  oo/ioo 
dollars.         W^estern  Ice  Company, 

W.    L.    Patrick,   Bookkeeper. 
H.  0.  Bradford,  Secy. 

Payable  at  Elrst  National  Bank  when  prop- 
erly signed  and  receipted. 

Received  in  full  settlement  of  account  stated 
herein.    First  National  Bank,  El  Reno,  Okla. 
L.  A.  WUson,  Pres.,  Payee. 

Voucher  Number. 
First  National  Bank. 

Items  covered  by  check  on  reverse  side! 
Date.  Parttoolan.        Distribution.        AmooMt 

7-16       Note     on     stock      ManufacturlnK  .... 

from    EI    Keno     Repairs  

plant  Delivery 

Fuel  

Bills  Pay tG00.00 

Qeneral  Expense.. 
Entered  $500.00 

Xhls  dieck  was  charged  to  the  account  and 
paid  with  said  funds  of  the  Ice  company  on 
deposit  in  said  bank;  $426  of  the  proceeds 
thereof  being  applied  by  defendant  to  the 
satisfaction  of  Bradford's  individual  obliga- 
tion, and  the  remaining  $75  as  a  credit  on 
tbe  $700  note  of  the  Ice  company.    With  ref- 


erence to  the  circumstances  of  tbls  transac- 
tion, the  president  of  the  bank  testified: 

"A.  Mr.  Bradford  owed  the  bank  personally 
$425,  which  had  been  overdue  since  tbe  Ist  of 
July,  and  we  were  quite  urgent  that  it  be  paid, 
and  I  had  called  mm  up  a  time  or  two  and 
written  him  once  anyway,  perhaps  twice,  urging 
him  to  bring  that  in.  A  day  or  two  before  this 
day  I  called  him  over  the  phone  and  asked  him 
when  he  was  going  to  bring  us  that  $425,  and 
he  said  the  following  day  or  the  second  day  he 
would  have  their  check  from  the  Rock  Island 
Railroad  Company  for  iceing  cars,  that  the 
Western  Ice  Company  would  have  its  check 
from  the  railroad  which  they  got  monthly,  and 
he  could  not  pay  me  imtil  they  got  that,  and 
then  he  would.  So  I  was  watclung  for  when 
they  should  make  that  deposit  as  they  always 
did,  and  on  the  morning  of  the  26th  of  July  they 
brought  the  Rock  Island's  check  to  them  and 
made  the  deposit  with  the  Western  Ice  Com- 
pany, but  he  didn't  hand  me  the  voucher  for 
$425  just  at  that  time,  and  I  wanted  it,  of 
course,  and  so  I  called  him  up.  I  said,  'I  see 
you  made  the  deposit,  but  you  didn't  pay  me 
the  check  yon  agreed  to,  that  you  would  hand 
me  to-day.*^  He  said,  'Well  I  made  the  deposit 
there,  and  I  thought  you  would  just  charge  that 
to  us,  make  a  charge  slip  for  it.'  I  said:  'No, 
I  would  not  care  to  do  tnat.  We  don't  do  that 
way;  that  is  not  rulable,  and  I  wont  a  check 
for  it.'  He  said,  'All  right,  I  will  bring  you 
up  one,'  and  he  brought  it  up  then  to  me  in  }ust 
a  few  minutes,  drove  up  with  his  horse  and 
buggy  and  brought  me  this  voucher,  and  come  in 
with  it,  and  said,  'Now  here  is  a  check  for 
$500,'  and  now  this  check  is  made  out  to  bills 
payable  because  that  is  the  only  way  I  could 
make  it  under  my  arrangement  with  Mr.  Tru- 
lock,  but  I  will  have  to  apply  now  $425  out  of 
this  to  that  item  for  the  present,  and  you  put 
the  other  $75  on  this  $700  chattel  not&'  and 
then  he  says  that,  'Later  Turner  and  I  have 
some  funds  coming  personally  from  the  railroad 
and  some  claim,  and  we  can  adjust  that  $425 
t^ether  later  on  with  the  company  and  I' — 
We  hod  some  conversation  along  that  line,  and  I 
applied  It  oa  he  requested  me  to  do,  $425  to  the 
payment  ef  the  personal  items  of  his  personal 
indebtedness  to  the  bank,  and  $76  on  the  note. 
He  caUed  my  attention  to  the  fact  that  this 
voucher  was  payable  to  bills  payable,  and  stated 
chat  this  is  the  only  way  he  could  issue  it  under 
his  arrangements  with  Mr.  Trulock,  the  only 
way  he  could  pay  the  $4^  was  to  use  it  that 
way  and  apply  the  $75  and  then  later  personal- 
ly adjust  the  matter  with  the  company  out  of 
money  he  had  coming  from  the  railroad." 

On  September  13,  1912,  plaintifF  was  by 
order  of  the  district  court  of  Canadian 
county  appointed  receiver  to  take  charge  of 
all  the  premises  and  property,  franchises, 
contracts,  rights  In  action,  etc.,  mentioned 
and  described  In  said  mortgage  or  deed  of 
trust,  and  was  authorized  and  empowered 
thereby  "to  collect  all  debts,  compound  and 
compromise  the  same,  to  operate  and  manage 
the  property  known  as  the  Western  Ice 
Plant  In  the  city  of  El  Reno  or  adjoining 
the  same,  i)endlng  the  foreclosure  of  plain- 
tiff's said  trust  deed,  and  generally  do  such 
acts  respecting  the  property  mentioned  as  the 
court  may  authorize." 

On  tbe  date  plaintiff  was  appointed  receiv- 
er, the  Ice  company  had  on  deposit  to  its 
credit  in  defendant  bank  the  sum  of  $320, 
and  on  the  same  day  defendant  applied 
said  sum  as  a  further  credit  on  said  $700 
note.    Plaintiff  qualified  as  receiver  on  the 
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following  day,  and  <m  October  5tli,  there- 
after, was  by  order  of  the  court  specifically 
authorized  and  directed  to  Institate  this 
action. 

In  the  petition  It  Is  alleged  that  said  check 
for  $500  was  g^ren  In  part  payment  of  the 
$700  note,  but  that  $425  thereof  was,  without 
the  consent  or  authority  of  the  Ice  company, 
appropriated  by  the  bank  and  allied  to  the 
satisfaction  of  the  obligation  of  said  Brad- 
ford; that  said  sum  of  $320,  money  of  the 
Ice  company,  so  on  deposit  in  said  bank,  was 
also  applied  on  said  note ;  by  reason  of  which 
defendant  had  received  and  appropriated  of 
the  funds  of  said  company  the  sum  of  $820 
in  payment  of  said  $700  note.  There  was 
prayer  for  Judgment  for  the  sums  so  appro- 
priated in  excess  of  the  amount  due  on  the 
note.  Trial  was  had  to  the  court  resulting 
in  Judgment  for  plaintiff,  and  defendant 
appeals. 

As  grounds  for  reversal,  under  its  assign- 
ments of  error  defendant  contends:  (1)  That 
the  ice  company  itself  could  not  have  pre- 
vailed in  this  action;  (2)  that  plaintifl  as 
receiver  in  the  proceeding  to  foreclose  the 
mortgage  should  not  be  permitted  to  enforce 
a  demand  which  would  not  have  availed  the 
mortgagor ;  and  (J3)  that  as  such  receiver  he 
Is  without  capacity  or  authority  to  maintain 
the  action. 

It  is  contended  that  the  ice  company  was 
accustomed  to  allow  its  secretary  and  manag- 
er, Bradford,  to  pay  his  individnal  obligations 
with  the  checks  or  vouchers  of  the  -corpora- 
tion, thereby  empowering  him  to  do  so  in 
this  particular  Instance,  and  that  were  such 
company  the  plaintiff  in  the  action  it  would 
be  estopped  to  deny  such  authority.  The 
testimony  as  to  the  custom  of  the  ice  com- 
pany in  this  regard  was  by  the  offloers  of  the 
bank,  that  of  the  president  being: 

"Q.  Had  Mr.  Turner  Bradford  been  ia  the 
habit,  or  had  there  been  any  custom,  previous  to 
that  time,  by  them  with  reference  to  giving 
the  check  of  the  Western  Ice  Company  on  their 
private  bills  or  to  pay  private  biUs?  A.  Tes, 
thev  had  paid  me  items  of  personal  obligation 
wiu  checks  of  the  company  at  former  times.  Q. 
Do  you  have  any  recollection  about  the  forms  of 
those  vouchers,  and  what  was  in  them?  A.  No, 
I  don't  recall,  bat  in  former  years,  and  right 
along,  as  they  transacted  business  In  their  per- 
sonal matters,  they  would  bring  me  company 
checks  not  in  great  1>lg  amounts  probably,  but 
in  items  similar  to  the  one  paid  in  July,  interest 
and  such.  •  •  •  Q.  Now,  did  they  (the  Brad- 
fords)  ever  give  you  before  a  voucher  made  by 
the  Western  Ice  Company  to  apply  on  some  debt 
of  the  Western  Ice  Company  and  then  apply  it 
on  their  own  personal  indebtedness?  A.  No,  I 
don't  recall  they  ever  gave  me  a  voucher  drawn 
just  as  that  one  is  to  be  applied  to  a  person- 
al—   " 

The  $500  voucher  or  check  not  only  bore 
upon  its  face  marks  of  infirmity  sufficient  to 
put  a  prudent  man  upon  inquiry,  but  evi- 
denced the  specific  purpose  for  which  it  was 
drawn,  viz.,  part  payment  of  the  company's 
note  to  the  bank.  It  plainly  appeared  that 
In  this  transaction  Bradford  could  not  prop- 
erly act  as  agent  of  the  ice  company,  as  his 


interests  were  adverse.  In  addition  thereto, 
defendant  had  actual  knowledge,  frc«n  hia 
own  statement,  that  Bradford  was  withoat 
authority  from  the  corporation  to  use  mudb 
funds  in  satisfaction  of  his  individual  debt, 
and  of  the  subterfuge  by  which  it  was  made 
to  appear  by  the  check  therefor  that  the 
money  so  appropriated  was  being  employed 
in  the  discharge  of  a  corporate  obligation. 

It  is  said  in  Wilson  v.  M.  E.  R.  Co.,  120 
N.  y.  146,  24  N.  B.  384,  17  Am.  St  Bep:  625, 
and  cited  with  approval  in  Jenkins  v.  Plant- 
ers' &  Merchants'  Bank,  S4  Okl.  607, 126  Pac. 
767.  that: 

"Undoubtedly  the  general  rule  is  that  one  who 
receives  from  an  officer  of  a  corp>oratioa  the 
notes  or  securities  of  such  corporation,  in  pay- 
ment of,  or  as  security  for,  a  personal  debt  of 
such  ofBcer,  does  so  at  his  own  periL  Prima 
fade  the  act  is  unlawful,  and,  unless  actually 
authorized,  the  purchaser  will  be  deemed  to 
have  taken  them  with  notice  of  the  rights  of 
the  corporation.  Garrard  v.  P.  &  C.  R.  Co., 
29  Pa.  164;  Pendleton  v.  Ray,  2  Paige  0^.  Y.) 
202 ;  Shaw  v.  Spencer.  100  Mass.  388,  97  Am. 
Dec  107,  1  AnuTRep.  116." 

Tlie  rule  is  well  established  that  <Hie  who 
takes  a  check  drawn  by  a  person  as  an  officer 
of  a  corporation  in  payment  of  his  individu- 
al debt  Is  liable  to  the  corporation  for  the 
amount  of  such  check  after  it  has  been  paid 
if  the  funds  of  the  corporatl(»i  have  been  in 
this  way  misappropriated  by  such  officer  to 
pay  his  Individual  obligation,  and  the  form 
of  the  check  itself  is  ordlnarUy  notice  of  such 
misappropriation.  7  Ruling  Case  Law,  t 
643.  In  Bmerado  Farmers'  Elevator  Go.  v. 
Fanners'  Bank,  20  N.  D.  270,  127  N.  W.  BSSi, 
29  U  Bk  A.  (N.  S.)  567,  it  is  said: 

"A  banking  institution  is  not  authorised  to 
pay  out  funds  intrusted  to  it  on  deposit  to  a 
person  known  by  it  to  stand  in  a  trust  rela- 
tion to  the  depositor,  when  it  has  notice  that  such 
person  intends  to  misappropriate  and  divert  the 
fund  received  to  his  own  uses  when  paid  over;  and 
in  case  such  payment  is  made  the  amount  so  paid 
may  be  recovered  at  the  suit  of  the  depositor." 
Atlantic  Cotton  Mills  Co.  v.  Indian  Orchard 
Mills,  147  Mass.  268,  17  N.  E.  496,  9  Am.  St. 
Rep.  698 ;  Gerard  v.  McCormick,  130  N.  Y.  261, 
29  N.  E.  115,  14  li.  R.  A.  234 ;  Marshall  v.  De 
Cordova,  26  App.  Div.  615,  50  N.  Y.  Supp.  294  ; 
Coote  V.  Bank,  Fed.  Cas.  No.  3,208;  Dnckett 
V.  Nati.  Mechanics'  Bank,  86  Md.  400,  38  AtL 
083,  89  L.  R.  A.  84,  63  Am.  St.  Rep.  513; 
Rochester  &  Charlotte  Turnpike  Co.  v.  Paviour, 
164  N.  Y.  281,  58  N.  E.  114,  52  L.  R.  A.  790. 

See  Cent.  Nat  Bank  of  Baltimore  v.  Conn. 
Mut  Ia  Ins.  Co.,  104  U.  S.  64,  26  U  Ed.  693 ; 
State  Nat  Bank  v.  Payne,  66  111.  App.  147. 

It  is  not  even  suggested  that  the  ice  com- 
pany had  actual  knowledge  of  the  misappro- 
priation of  Its  funds  by  application  thereof 
to  the  payment  of  this  Individual  debt  of  its 
manager;  and  the  transaction  by  which  the 
same  was  accomplished  serving  only  the  per- 
sonal ends  .of  such  manager,  and  his  interest 
being  adverse,  no  presumption  arises  that  the 
company  was  informed  thereof.  American 
Surety  Company  v.  Pauly,  170  U.  S.  131,  18 
Sup.  Ct  652,  42  L.  Eld.  977;  Hummell  y. 
Bank,  75  Iowa,  689,  37  N.  W.  957. 

By  virtue  <XC  the  provisions  of  the  moit- 
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gage  or  deed  of  tnist,  tbe  order  of  his  ap- 
pointment, and  the  order  of  tbe  court  direct- 
ing the  bringing  of  this  action,  the  receiver 
has  capacity  and  authority  to  maintain  the 
same. 

The  Judgment  of  the  trial  court  Is  correct, 
and  should  be  sustained. 

PBR  CURIAM.    Adopted  In  whol& 


STATE  ex  rd.  DAVIS  v.  WHEELOB. 

(No.  7670.) 

(Supreme  Court  of  Oklahoma.    Key.  9,  1916.) 

(SyUalMu  tp  the  Court.) 
Afpsai.  and  Ebbob  «=»507  —  Oasx-Mads  — 

SSTTUNQ. 

Where  upon  overmling  a  motion  for  a  new 
tilal,  the  court  grants  an  extension  of  30  days 
to  prepare  and  serve  a  case-made  and  allows  5 
days  to  suggest  amendments,  the  court  is  vritii- 
ont  authority  to  settle  said  case-made  before 
the  expiration  of  the  time  fixed  for  suggesting 
amendments,  and  mandamus  will  not  be  issued 
requiring  him  to  do  so. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  2516-2522;  Dec.  Dig.  «=» 
567.] 

Original  application  b^  the  State^  on  the 
relation  of  J.  Warren  Davis,  executor  of  the 
last  will  and  testament  of  Harriett  N.  Cook, 
for  a  writ  of  mandamus  against  Kobert 
Wheelor.    Writ  denied. 

Fred  H.  Relly,  of  Shawnee,  T,  G.  Cutllp,  of 
Tecumseh,  and  B.  K.  Bastings,  of  Oklahoma 
City,  for  relator.  H.  H.  Smith  and  Baldwin 
&  Carleton,  all  of  Shawnee,  for  ree^ndent. 

BABDY,  J.  From  a  lodgment  of  the  oonn- 
ty  court  of  Pottawatomie  county,  admitting 
to  probate  the  alleged  lost  and  last  will  of 
Ehios  Nichols,  deceased,  an  appeal  was  prose- 
cuted, to  the  superior  court  of  that  county, 
and  on  the  21st  day  of  October,  1914,  motion 
to  transfer  said  cause  to  the  district  court 
was  filed,  and  an  order  transferring  the  same 
to  the  district  court  was  made  on  January  2, 
1915.  Wherenpcm  the  clerk  of  the  superior 
court  transferred  to  the  district  court  the 
flies,  papers,  and  copies  of  the  proceedings  in 
said  cause,  which  were  filed  by  the  clerk  of 
the  district  court,  and  some  months  there- 
after the  proponents  of  said  will  filed  a  mo- 
tion In  the  superior  court  to  set  aside  said 
order  of  transfer,  and,  the  regular  judge  of 
said  court  having  certified  to  his  disqualifica- 
tion to  hear  and  determine  said  matter,  the 
respondent,  Robert  T.  Wheelor,  was  selected 
as  special  judge,  or  judge  pro  tempore,  in  the 
manner  required  by  law,  and  after  hearing 
on  Hay  24,  1916,  set  aside  said  order  trans- 
ferring said  cause  to  the  district  court,  there- 
tofore made,  and  on  May  26th  entered  an  or- 
der dismissing  said  appeal.  On  May  28th 
motion  of  relator  for  a  new  trial  in  the  su- 
perior court  of  the  order  of  dismissal  was 
overruled,  and  exertions  saved,  and  the 
court  made  an  order  granting  an  extension 


of.  SO  days  from  said  date  In  which  to  make, 
prepare  and  serve  bill  of  exceptions,  allowing 
the  proponents  35  days  from  said  date,  to 
wit,  May  28, 1916,  In  which  to  suggest  amend- 
ments, but  fixing  no  time  in  which  the  case- 
made  should  be  settled,  and  requiring  the 
bill  of  exceptions  to  be  filed  in  the  Supreme 
Court  within  50  days  from  the  date  of  said 
order. 

By  section  6242,  Rev.  Laws  1910,  the  pro- 
ponents would  be  entitled  to  8  days'  notice 
of  the  time  and  place  where  and  when  said 
case-made  would  be  submitted  to  the  judge 
for  settlement  and  signature,  in  the  absence 
of  an  extension  of  said  time  by  said  Judge. 
On  June  7,  1915,  case-made  was  served  on 
pn^wnents,  and  on  June  14th  notice  of  settle- 
ment, reciting  that  case-made  would  be  pre- 
sented to  the  judge  at  his  chambers  on  June 
19th,  was  served.  Relator  alleges  that  said 
case-made  was  In  fact  presented  to  respond- 
ent at  the  time  and  place  fixed  In  said  notice, 
and  supports  this  allegation  by  two  affida- 
vits ;  while  respondent  denies  this  allegation, 
and  alleges  that,  while  said  case-made  was 
presented  to  him,  relator  stated  that  he  did 
not  want  same  signed  and  settled  on  that 
day,  for  the  reason  that  the  time  fixed  In  the 
order  of  extension  had  not  expired.  In  the 
view  we  take  of  this  case  It  Is  unnecessary 
for  us  to  determine  tUs  controverted  ques- 
tion of  fact  No  exception  was  taken  to  the 
order  of  dismissal,  and  relator  does  not  claim 
to  be  prosecuting  an  appeal  from  said  order, 
but  insists  that  he  desires  to  appeal  from  the 
order  overmling  his  motion  for  a  new  trial, 
made  and  entered  on  the  28th  day  of  May, 
1915.  Respondent  says  that  the  question  of 
fact  determined  by  the  court  did  not  arise 
upon  the  pleadings  or  in  the  trial  of  the  case 
upon  its  merits,  but  arose  upon  a  motion,  and 
therefore  a  motion  for  new  trial  was  not  nec- 
essary to  present  the  question  to  this  court 
for  review.  If  we  assume  that  motion  for 
new  trial  was  necessary,  which  we  do  not  de- 
cide, and  that  an  appeal  would  lie  therefrom, 
our  decision  would  not  be  different  from  what 
it  Is. 

It  will  be  noticed  that  the  order  of  exten- 
sion grants  time  to  prepare  and  serve  a  bill 
of  exceptions  Instead  of  a  case-made.  Relat- 
or says  that  the  case-made,  prepared  and 
served  by  him,  was  prepared  imder  the  stat- 
ute, which  allows  15  days  to  prepare  and 
serve  case-made,  3  days  to  suggest  amend- 
ments, and  required  3  days'  notice  of  the  time 
and  place  of  settlement,  and  not  uhder  the 
order  of  extension.  It  Is  evident  to  us  that 
counsel  for  both  parties,  and  the  court,  had 
in  mind  the  preparation  and  service  of  a 
case-made  at  the  time  the  order  was  made, 
and  that  counsel  thereafter  acted  In  accord- 
ance with  this  view. 

The  office  and  functions  of  a  blU  of  excep- 
tions and  a  case-made  in  this  jurisdiction  are 
so  dissimilar  that  we  cannot  believe  the  court 
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V»d  counsel  had  to  mbid  the  preparation  of 
a  bill  of  exceptions  at  the  time  the  extension 
was  asked  and  granted.  A  bill  of  exceptions 
is  to  bring  up  the  record  to  review  a  deci- 
sion of  the  court  upon  a  matter  of  law  which 
would  not  appear  on  the  face  of  the  record 
otherwise,  and  the  bill  must  be  reduced  to 
writing,  allowed,  signed,  and  filed  at  the  time 
the  decision  complained  of  is  made,  except 
where  upon  order  of  the  court  time  is  allowed 
to  reduce  same  to  writing,  which  must  not 
be  beyond  the  term,  if  in  term  time;  If  the 
decision  objected  to  is  made  in  vacation,  or 
at  chambers,  the  Judge  may  give  time  to  re- 
duce the  exceptions  to  writing,  not  exceeding 
10  days.  Rev.  Laws  1910,  {  6027.  The  biU 
of  exceptions,  when  allowed  and  filed,  be- 
oomes  a  part  of  the  record,  and  is  brought 
up  by  transcript,  which  must  include  all  oth- 
er parts  of  the  record;  nor  are  any  of  the 
parties  entitled  to  notice  under  the  statute 
of  the  presentation  of  said  bill  of  exceptions 
io  the  court  or  judge  for  allowance.  Thomp- 
son et  al.  V.  Fulton,  29  Okl.  700, 119  Paa  244. 
Therefore,  when  the  court  granted  time  to 
prepare  the  bill  of  exceptions  and  required 
same  to  be  served  upon  proponents  and 
granted  proponents  6  days  in  which  to  sug- 
gest amendments.  It  is  evident  that  a  case- 
made  was  in  mind  and  was  intended.  This 
construction  of  the  order  is  borne  out  by  the 
fact  that,  although  the  case-made  was  sub- 
mitted to  the  respondent  on  the  19th  day  of 
June,  1915,  the  relator  later,  on  the  2d  day 
of  July,  which  was  the  last  day  for  suggest- 
ing amendments,  served  an  additional  notice 
of  settlement  of  case-made  upon  counsel  for 
proponents  of  said  will,  reciting  that  said 
case-made  would  be  presented  to  the  respond- 
ent at  his  chambers  for  settlement  and  signa- 
ture on  the  7th  day  of  July,  1915.  Relator 
himself  does  not  rely  upon  this  last  notice, 
but  treats  the  order  of  extension  as  invalid, 
and  relies  upon  the  service  had  and  notice 
given  within  the  time  fixed  by  statute ;  and 
we  are  therefore  not  required  to  pass  upon 
the  question  whether  such  settlement  within 
the  time  fixed  by  the  notice  served  before 
the  expiration  of  the  time  for  suggesting 
amendments  would  have  the  effect  of  extend- 
ing the  term  of  office  of  the  judge  pro  tem- 
pore to  and  including  the  day  fixed  in  said 
notice. 

Being  of  the  opinion  that  the  order  of  ex- 
tension was  valid  and  should  be  construed 
as  an  order  extending  the  time  in  which  to 
prepare  and  serve  case-made.  It  follows  that 
the  service  of  notice  ttiat  case-made  would 
be  presented  for  signing  and  settlement  on 
the  17th  day  of  June  was  premature,  and, 
the  proponents  of  said  will  not  having  sug- 
gested any  amendments  thereto,  prior  to  the 
time  fixed  in  said  notice  of  settlement  there- 
of, nor  waived  the  time  In  which  to  do  so, 
nor  having  agreed  that  same  might  be  signed 
and  settled  on  that  day,  the  respondent  was 
without  authority  and  under  no  obligations 


to  sign  and  settle  the  same  when  so  preseDt> 
ed.  Nicholson  et  al.  v.  Binlon  et  aL,  152  Paa 
370  (not  yet  reported) ;  Frey  v.  McOune,  No. 
7388, 153  Pac.  109  (not  yet  officially  reported). 
The  writ  of  mandamus  Is  therefore  denied. 
All  the  Justices  concur. 


WILHRLM  T.  MISSOURI,  O.  &  O.  RT.  CO. 

(No.  sseo.) 

(Supreme  Court  of  Oklahoma.    Nor.  9,  1915.) 
(SvUahiu  bv  the  Court.) 

1.  Raixboass  «=3400— Injitsixs  to  FEBSOira 
ON  Tbacks— Licensees. 

When  it  is  shown  that  a  footpath  acroa; 
and  along  a  railroad  track  bag  been  habitually 
used  by  Uie  public  for  a  number  of  years  with- 
out objection,  it  is  a  queation  of  fact  for  the 
jury  to  determine  whether  the  railroad  oom- 
pany  baa  not  acquiesced  in  such  use. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Gent  Dig.  i{  1365-1881 ;  Dec  Dig.  «=»100.] 

2.  Railboaob  «=3358— Irjtbies  to  Pbbsors 
ON  Tbaoks— Licensees— DuTT  of  Cabx. 

The  rule  as  stated  in  A.,  T.  &  S.  F.  Ry.  Go. 
V.  CMSwell,  28  OkL  181,  99  Pac.  923,  20  U  R. 
A.  (N.  S.)  887.  to  the  eflfect  that  a  raihoad 
company  la  liable  only  for  willful  and  wanton 
injuries  which  may  be  inflicted  upon  a  licensee, 
is  not  followed.  But  it  is  held  that,  regardless 
of  the  fact  that  the  person  injured  was  a  bare 
licensee  upon  the  track  of  the  railroad  compa- 
ny, the  company  la  bound  to  exercise  that  de- 
^ee  of  care  and  watchfulness  to  protect  human 
life  that  is  commensurate  with  the  probability 
that  persons  may  be  upon  its  track  at  any  givea 
point.  And  whether  that  has  been  done  or  not, 
under  proper  instructions,  is  a  question  for  the 
jury. 

[Eld.  Note.— IV>r  other  cases,  see  Railroads, 
Cent  Dig.  }$  1236,  1237;  Dec.  Dig.  <8=>358.) 

3.  Railboadb  <8=>365— Injitrieb  to  Pgbbons 
ON   Tbaoks— NsoueiNCB. 

Where  a  railroad  company  makes  a  flying 
switch,  in  a  vicinity  where  the  employes  know 
or  should  know  there  are  likely  to  be  human  be- 
ings up<m  the  track,  with  no  brakeman  on  the 
cars  to  control  them  or  to  keep  a  lookout  for 
pedestrians,  held,  that  such  conduct  is  gross 
negligence. 

[Ed.  Note. — ^For  other  cases,  see  Railroads, 
Cent  Dig.  §§  1254-1256;   Dec.  Dig.  «^=»365.] 

OommlsslMien^  Oi^nion,  Division  Nol  2. 
Error  from  District  Court,  Bryan  County; 
Jesse  M.  Hatchett,  Judge. 

Action  by  Mrs.  E.  J.  WilheLm  against  the 
Missouri,  Oklahoma  &  Gulf  Railway  Compa- 
ny. There  was  a  judgment  for  defendant, 
and  plaintiff  brings  error.  Reversed  and  re- 
manded. 

Wolfe,  Wood  &  Haven,  of  Sherman,  Tex., 
and  Utterback,  Hayes  &  MacDonald,  of  Dn- 
rant,  for  plaintiff  In  error.  R  R.  Jones  and 
J.  C.  WlUu^t,  both  of  Muskogee  (Arthur 
Miller,  of  Kansas  City,  Mo.,  of  counsel),  for 
defendant  In  error. 

BRETT,  C.  The  material  facts  to  tbla 
case  are  that  on  November  18,  1911,  S.  T. 
Wllhelm  was  run  over  by  cars  on  the  tracks 
of  the  defoidant  to  error,  the  Missouri,  Okla- 
homa &  Gulf  Railway  Oompany,  and  kUled, 


^s>For  other  cases  see  same  topic  and  KEY-NUMBER  in  all  Key-Numbarad  Dlseata  taA  Ini 
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In  tbe  town  of  Keneflck,  OU.  Tbe  evidence 
ahowB  th«t  the  deceased  was  walking  along 
a  Bide  track,  which  had  been  used  erer  since 
the  railroad  was  built  by  persons  lirlng  in  a 
certain  vicinity  as  a  near  cut  in  going  from 
the  east  to  the  west  part  of  Kenefick  and  re- 
taming  ;  that  the  town  was  buUt  principally 
on  tbe  west  side  of  the  track,  and  that  these 
persons  had  thus  used  this  track  until,  In 
the  language  of  one  witness,  it  was  "all  beat 
out  there  where  they  walked  along,  first 
one  and  another,  alongside  the  truck,  and  on 
the  track,  and  everywhere";  that  tbe  deceas- 
ed at  the  time  of  tbe  accident  was  going  to- 
ward the  south,  and  Immediately  prior  to 
the  accident  an  engine  pulling  certain  cars 
had  gone  north  on-  the  main  line,  and  on 
readilng  the  north  end  of  the  side  track, 
upon  wblch  the  deceased  was  walking,  made, 
what  tbe  witnesses  describe  as  a  "kick 
■witch,"  klddng  seven  cars,  with  no  brake- 
man  upon  them,  onto  this  side  track,  where 
deceased  was  walking,  which  ran  over  tbe 
deceased  and  cut  his  body  In  two. 

At  the  close  of  the  evidence  the  defendant 
In  error,  as  defendant  below,  demurred  to  the 
evidence,  wblch  was  by  tbe  court  sustained ; 
and  from  this  ordw  tbe  plaintiff  in  error, 
plalntlflC  below,  appeals.  We  think  tbis  ruling 
of  the  trial  court  was  dearly  error. 

[1]  Th«  case  narrows  Itself  down  to  two 
controlling  questions:  First,  was  the  deceas- 
ed a  trespasser  or  a  licensee?  and  second,  did 
the  railroad  company,  under  all  the  circum- 
stances, discharge  Its  duty  to  the  deceased,  or 
w&s  It  guUty  of  negligence?  The  plaintiff 
In  error  insUts  that  the  deceased  was  a  li- 
censee. Tbe  d^endant  in  error  Insists  that 
be  was  a  trespasser  pure  and  simple.  And 
under  tbe  state  of  facts,  shown  by  tha  evi- 
dence In  tblB  case  It  was  tbe  duty  of  tbe  court 
to  have  submitted  to  tbe  jury  the  usage  of 
tbe  puMlc  In  regard  to  this  pathway,  and  to 
bave  left  tb«m,  under  proper  instructions, 
to  determine  whether  or  not,  under  all  the 
facts  and  circumstances,  the  deceased  was  a 
ilcKisee,  with  the  permission  of  tbe  railvray 
company,  express  or  implied,  to  use  this 
track  as  a  pathway,  or  was  a  mere  trespasser. 

In  Northern  Pftdflc  Bailway  Oo.  v.  Bax- 
ter, 187  Vad.  787,  109  C.  a  A.  636,  the  court 
aays: 

"The  vicinity  was  so  much  used  by  the  public, 
persons  waUdng  and  passing  across,  upon,  and 
along  the  tracks,  that  a  duty  was  Imposed  upon 
the  railway  company  to  exercise  reasonable  care 
and  precaution  to  protect  them  against  injury ; 
or,  at  least,  it  was  properly  left  to  the  jury  to 
determine  what  was  tne  usage  of  the  public 
in  that  regard,  and  consequently  to  determine 
whether  the  plaintiff  was  a  licensee,  with  per- 
mlsBion  of  the  railway  company  to  use  the  track 
as  a  pathway." 

In  Shaw  V.  Georgia  Railroad,  127  Oai  8,  66 
a  B.  960,  th«  syUabus  in  part  Is: 

"Under  tbe  facts  in  this  case,  it  should  have 
been  submitted  to  the  jury  to  say  whether  that 
Mrt  of  the  rflUroad  trat*  which  was  the  locus 
of  the  homicide  was  so  frequently  used  by  the 
pnbllc  as  a  pathway,  with  the  knowledge  of  the 
railrqad  company,  as  to  require  tbe  8«cvanta  of 
16&P.-69 


the  defendant  «ngaged  in  the  operation  of  trains 
thereon  to  anticipate  the  presence  of  pedes- 
trians." 

In  Taylor  et  aL  v.  Delaware  ft  Hudson  Oa- 
nal  Company,  118  Pa.  162,  8  Atl.  43,  57  Am, 
Rep.  446,  tbe  syllabus  lays  down  the  doctrine 
that: 

"When  It  is  shown  that  a  footpath  across  a 
railroad  track  has  been  habitually  used  by  the 
public  for  many  years  without  objection.  It  is  a 
question  of  fact  for  the  jury  to  determine  wheth- 
er the  railroad  company  has  not  acquiesced  in 
such  use." 

Besides,  it  la  a  general  rule  of  law  tbat, 
where  the  facts  are  such,  whether  disputed 
or  undisputed,  that  different  minds  may  bcm- 
estly  draw  different  conclusions  from  them, 
tbe  case  is  one  that  should  go  to  a  jury. 
There  was  undisputed  evidence  In  this  case 
tbat  this  trade  bad  been  used  for  a  number 
of  years  by  the  public  as  a  pathway  without 
objection,  and  it  was  a  question  of  fact  for 
the  jury  to  determine  under  aU  the  evidence 
whether  or  not  the  raUroad  company  bad  ac- 
quiesced in  such  use. 

[2,  3]  But  the  defendant  in  error  contends 
that  In  any  event  tbe  deceased  could  not  have 
been  more  than  a  licensee,  and  that  the  rail- 
road company  owed  no  duty  to  a  license^  ex- 
cept to  avoid  wUlfully  and  wantonly  injuring 
htm,  and  insists  that  this  contention  is  sus- 
tained by  the  decisions  of  this  court  But 
we  take  issue  with  this  statement  The  cas- 
es relied  upon  by  defendant  in  error  as  sup- 
porting this  contention  are  Rogers  v.  Chicago, 
R.  I.  ft  P.  Ry.  Co.,  32  OkL  109,  120  Pac.  1093, 
and  A.,  T.  &  S.  F.  Ry.  Co.  v.  Cogswell,  23  Okl, 
181,  99  Pac.  923,  20  L.  E.  A.  (N.  S.)  83T.  But 
Rogers  V.  C,  B.  I.  ft  P.  Ry.  Co.,  Is  not  based 
upon  facts  at  all  similar  to  those  In  the  case 
at  bar,  and  is  not  decisive  of  the  question  as 
to  tbe  duties  of  a  raUroad  company  to  a  li- 
censee; but  In  the  body  of  the  opinion  It  is 
spedScally  stated  that: 

"There  is  no  proof  in  the  case  that  would 
tend  toward  estaolishing  an  inference  that  the 
railroad  compcmy  or  its  employes  might  reason- 
ablv  expect  persons  on  its  track  at  the  place 
and  time  of  the  alleged  Injury.  The  proof  in 
tbis  case  is  insufficient,  u  a  matter  of  law,  to 
even  give  to  the  plaintiff  tne  status  of  a  licensee, 
even  If  that  would  avail  him.  The  fact  that  a 
number  of  the  employ^  of  a  compress,  when 
they  went  to  town,  duriog  a  period  of  six  or 
seven  weeks,  sometimes  walked  up  the  tracks« 
with  BO  showing  of  even  knowledge,  much  less 
permissioa,  on  the  port  of  the  railroad,  the  trav- 
el being  neither  continuous,  often,  nor  of  long 
standing,  no  physical  marks,  such  as  a  well-worn 
and  beaten  path  being  shown,  or  other  circum- 
stances that  might  impute  or  raise  an  inference 
of  knowledge  and  permiasion  on  the  part  of 
the  railroad,  does  not  amount  to  a  license  by 
it  to  use  its  tracks  by  pedestrians." 

Tbe  learned  judge  here  specifically  finds 
that  the  evidence  does  not  even  raise  an  in- 
ference tbat  would  give  the  plaintiff  tbe 
status  of  a  licensee.  Then  bow  could  It  be 
contended  tbat  tbe  questl<xi  of  tbe  duty  of  a 
railroad  company  to  a  licensee  was  decided 
in  that  opinion? 

In  Atdilscm,  T.  ft  S.  F.  Ry.  Oo.  v.  Cogs- 
well tha  court  was  passing  upon  tb«  '^t  oti 

Digitized  byVjOOQlC 


1090 


Itffi  PACIBIO  BBPORXEB 


(Okl. 


the  defendant  In  error,  Cogswell,  to  recover 
for  an  Injury  sustained  by  felling  Into  a  hole 
in  the  platform  of  a  depot,  and  specifically 
found  that  he  was  rightfully  on  business  at 
che  depot,  and  was  neither  a  licensee  nor  a 
trespasser,  and  therefore  could  not  have  de- 
cided in  that  case  the  duties  of  a  railroad 
company  toward  a  licensee.  But  that  part 
of  the  opinion  relied  upon  by  th©  defendant 
in  error  as  sustaining  its  contention  is  the 
following: 

"A  person  who  does  not  go  upon  the  premises 
of  a  railway  company  as  a  passenger,  servant, 
trespasser,  or  as  one  standing  in  any  contractu- 
al relation  to  the  corporation,  but  who  is  per- 
mitted by  the  company  to  come  upon  its  premis- 
es for  his' own  interest,  convenience,  or  Oenefit, 
is  upon  the  premises  of  such  railway  company 
as  a  licensee,  and  the  railway  company  is  liable 
only  for  willful  or  wanton  injuries  which  may  be 
done  to  such  licensee  by  the  gross  negligence  of 
its  agents  or  employes. 

But,  as  above  stated,  an  examination  of 
the  above  ojduion  reveals  the  fact  that  that 
statement  is  foreign  to  the  facts  in  that  case, 
and  to  the  issue  before  the  court,  and  Is  in  no 
way  necessary  to,  and  does  not  in  any  way 
influence  the  conclusion  reached  In  tlie  o^n.- 
ion. .  And  we  think  it  is  not  the  rule  of  law 
that  should  be  applied  to  the  facts  in  the  case 
at  bar. 

The  question  of  the  duty  of  a  railroad  com- 
I>any  to  a  licensee  comes  up  squarely  for 
decision  in  this  court  for  the  first  time  in  the 
?ase  at  bar;  and  we  think  the  sound  and 
wholesome  rule  of  law,  humane  and  conserva- 
tive of  human  life,  is  that,  even  though  the 
person  killed  or  Injured  is  a  bare  licensee  up- 
on the  trade  of  th«  railroad  company,  the 
company  is  bound  to  exercise  that  degree  of 
care  and  watchfulness  to  protect  against  in- 
juring him  that  is  commensurate  with  the 
probability  that  persons  may  be  upon  its 
track  at  that  point  2  Thompson  on  Negli- 
gence, S  1728. 

In  Swift  V.  Staten  Island  R.  T.  R.  Co., 
123  N.  T.  615,  25  N.  B.  378,  the  court  says: 

"The  legal  principles  applicable  to  the  facts 
appearing  here  have  been  frequently  enunciated 
by  this  court  to  the  effect  that,  where  the  public 
have,  for  a  long  time,  notoriously  and  constantly, 
been  in  the  habit  of  crossing  a  railroad  at  a 
point  not  in  a  traveled  public  highway,  with  the 
acquiescence  of  the  railroad  company,  such  ac- 
quiescence amounts  to  a  license,  and  imposes  a 
duty  upon  the  company,  as  to  all  persons  so 
crossing,  to  exercise  reasonable  care  in  the  run- 
ning of  its  trains  so  as  to  protect  them  from  in- 
jury." 

In  Great  Northern  Ry.  Go.  v.  Thompson, 
199  Fed.  395,  118  a  C.  A.  79,  47  L.  It.  A. 
(N.  S.)  506,  the  conrt,  in  speaking  of  the  duty 
of  a  railroad  company  under  conditions  sim- 
ilar to  those  in  the  case  at  bar,  says: 

"It  is  still  obliged  to  move  its  trains  with  rea- 
sonable regard  to  the  personal  safety  of  those 
whom  its  officers  know  are  likely  to  be  found  on 
its  tracks.  In  Ft.  Worth  A  D.  C.  R.  Co.  v. 
Loniffino,  54  Tex.  Civ.  App.  87,  118  S.  W.  198, 
the  court  said:  'We  take  it  to  be  well  settled 
that  railroad  companies  are  charged  with  the 
duty  of  exercising  ordinary  care  to  discover  the 
presence  of  persons  on  thoir  tracks,  and  to  avoid 
injuring  them  at  those  places  where,  under  all 


the  circumstances,  they  are  reasonably  charge- 
able with  knowledge  that  such  persons  are  liable 
to  be ;  and,  in  our  judgment,  it  can  make  no  dif- 
ference, so  far  as  the  duty  of  the  railroad  is  con- 
cerned, whether  such  persons  are  technically  to 
be  classed  as  trespassers,  licensees,  or  persons 
using  the  c<»npany  s  tracks  as  of  right.  In  all 
such  cases  the  duty  is  imposed  because  of  the 
broad  rule  of  humanity  that  one  engaged  in  so 
dangerous  a  business  is  required  to  exercise  ordi- 
nary care  to  avoid  injuring  another,  when  the 
presence  of  and  danger  to  such  other  person  is 
reasonably  to  be  anticipated.' 

"In  MurreU  v.  Missouri  Pat  R.  Co.,  105  Mo. 
App.  88,  79  S.  W.  505,  the  evidence  was  that  for 
many  years  people  had  used  the  right  of  way  and. 
the  tracits  as  apassway,  and  that  this  was  with 
the  consent  of  the  company;  for,  while  a  sign 
was  shown  to  have  been  put  up  warning  iieople 
away,  it  was  never  obeyed,  and  the  defendant 
knew  that  for  many  years  it  had  been  altogether 
ignored.  The  court  said:  'It  follows  that  plain- 
tiff was  not  a  trespasser  when  walking  along  the 
track  on  the  right  of  way.  Morgan  v.  Railway 
Co.,  159  Mo.  262,  60  S.  W.  195.  It  was  the  duty 
of  defendant's  servants  in  charge  of  the  engines 
to  keep  a  lookout  for  persons  on  the  track,  and 
this  liability  is  not  limited  to  want  of  care  after 
discovery  of  the  danger.' " 

The  Supreme  Court  of  the  state  of  Wash- 
ington, in  Roth  T.  Union  Depot  Co.,  13  Waslt. 
625,  43  Pac  641,  44  Paa  253.  31  L.  R.  A.  855. 
a  case  very  much  In  point,  says: 

"The  rule  as  laid  down  by  many  writers  is 
that  such  a  duty  is  imposed  upon  a  railroad  com- 
pany in  operating  its  trains  as  would  be  imposed 
upon  an  honest  man  in  the  transaction  of  his 
business.  It  seems  to  us  that  no  honest  or  hu- 
mane person  would  be  guilty  of  transacting  his 
business  in  the  reckless  manner  in  which  the  ap- 
pellant in  this  case  transacted  his.  Duties  are 
relative,  and  that  which  would  not  be  a  duty  un- 
der certain  conditions  would  become  a  most  im- 
perative duty  under  others.  The  people  of  mod- 
ern times  hold  life  and  limb  in  too  high  regard 
to  allow  them  to  be  weighed  in  the  scale  with 
mere  convenience  or  selfish  property  interests. 
This  is  the  senttment  of  humanity,  and  a  senti- 
ment which  ought  to  be  reflected  by  the  decision^ 
of  the  courts.  This  appellant,  to  save  the  ex- 
pense of  an  employe  for  a  few  minutes,  hiirlrd 
not  only  one,  but  two,  blind  cam  down  this  right 
of  way,  regardless  of  the  fact,  which  it  must 
have  known,  under  the  circumstances  as  shown 
by  the  testimony,  that  they  were  liable  to  cause 
the  death  or  permanent  injury  of  some  one ;  and 
we  think  that  this  fact  alone  establishes  grosa 
and  willful  negligence." 

In  the  case  at  bar  the  defendant  not  only 
hurled  two,  but  seven,  blind  cars  down  this 
right  of  way,  regardless  of  tie  fact  that,  un- 
der the  circumstances  as  shown  by  the  tes- 
timony, they  were  liable  to  cause  the  death 
or  iwrmanent  Injury  of  some  one;  and  to 
hold  under  this  undisputed  evidence  that 
tiiat  was  not  gross  negligence  was  unmis- 
takably error.  Any  number  of  courts  might 
be  cited  and  quoted  that  adhere  firmly  to  the 
doctrine  we  have  announced.  Palmer  v.  Chi- 
cago, St  L.  &  Pittsburg  R.  R.  Co.,  112  Ind. 
250,  14  N.  El  70;  Louisville,  New  Albany  A 
Chicago  Ry.  Co.  v.  Phillips,  112  Ind.  59,  13 
N.  E.  132,  2  Am.  St  Rep.  155;  WiUlams  r. 
Southern  Railway  Co.,  11  Ga.  App.  305,  75 
S.  E.  675 ;  Troy  v.  Railroad,  99  N.  C.  299,  6 
S.  E.  77,  6  Am.  St  Rep.  621;  Western  & 
Atlantic  R.  R.  V.  »Ie^,.74  Ga.  867;  Mary 
Bym0  et  aL  r.  N.  X.  a  ft  Hudson  IL  B. 
Digitized  by'VjOOQlC 


GkL) 


CEnOAQO,  R.  I.  4  P.  BY.  CO.  v.  BLSDTO 


1091 


R.  CJo.,  104  N.  T.  362,  10  N.  E.  539,  68  Am. 
Rep.  612;  Swift  T.  States  Island  Rapid 
Transit  R.  R.  Co.,  123  N.  Y.  645,  25  N.  E. 
378;  Barry's  Adm'r  v.  N.  T.  C.  &  Hudson 
Rlrer  R.  R.  Co..  02  N.  Y.  289,  44  Am.  Rep. 
377;  Harriman  t.  Railway  Co.,  45  Ohio  St 
11,  12  N.  B.  451,«4  Am.  St.  Rep.  507 ;  Balti- 
more &  Potomac  R.  R.  D.  V.  Cumberland,  176 
tJ.  S.  232,  20  Sup.  Ct  380,  44  L.  Ed.  447; 
Railroad  Co.  v.  Stout,  17  Wall.  657,  21  U 
Ed.  745;  Union  Pac.  Ry.  Co.  v.  McDonald, 
152  TJ.  S.  262,  14  Sup.  Ct.  619,  38  h.  Ed. 
434;  Conley's  Adm'r  t.  Cincinnati,  New 
Orleans  &  Texas  Padflc  Ry.  Co.,  80  Ky.  402, 
12  S.  W.  764;  Murrell  v.  Mo.  Pac.  Ry.  Co., 
105  Mo.  App.  88,  79  S.  W.  505;  Morgan  v. 
Wabaah  R.  R.  Co.,  169  Mo.  262,  60  8.  W. 
195 ;  B.  &  O.  Ry.  Co.  t.  State  of  Maryland 
et  aL,  36  Md.  366;  Hicks  y.  Padflc  Ry.  Co., 
64  Mo.  430;  Isbell  y.  N.  T.  &  N.  H.  R.  R. 
Co.,  27  Conn:  392,  71  Am.  Dec.  78 ;  Dayls  y. 
Chicago  &  Northwestern  Ry.  Co.,  58  Wis.  646, 
17  N.  W.  406,  46  Am.  Rep.  667. 

It  is  true  many  respectable  courts  have  an- 
nounced a  more  narrow  and  technical  doc- 
trine; but  the  ends  of  justice  demand  that 
human  life  and  human  limb  have  at  least 
equal  protection  with  property  interests. 

We  therefore  recommend  that  the  Judg- 
ment be  reversed,  and  the  cause  remanded 
for  further  proceedings  not  LnconsiBtent  with 
this  opinion. 

PER  CURIAM.    Adopted  in  whola. 


CHICAGO,  B,  I.  &  P.  RY.  CO.  y.  ELSING. 
(No.  5610.) 

(Supreme  Court  of  Oklaboma.    Nov.  0,  1915.) 

(SytUthuf  Iv  the  Court.) 

1.  JosnoKs  OF  THB  Peace  «=»162— Pebbtsox- 
ING  OF  Appeaii— Filing  of  Tbansceipt. 

Where,  in  an  action  commenced  before  a 
Justice  of  the  peace,  after  trial  had  and  judg- 
ment rendered,  an  appeal  bond  is  duly  filed  and 
approved,  the  appeal  is  thereby  perfected,  and 
the  action  is  still  pending,  although  no  tran- 
script has  been  filed  with  the  clerk  of  the  appel- 
late court. 

[Ed.  Note.^For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  §S  600,  603,  606;  Dec. 
Dig.  <£=s>162.] 

2.  JUSTICEB  OF  THK  PSAOB  «S>164,  166— PeB- 
FECTING  OF  APPEAL  —  GROUNDS  FOB  Dl8- 
UISSAL. 

Section  5467,  Rev.  Laws  1910,  provides: 
"The  appeal  shall  be  complete  upon  the  filing 
and  approval  of  the  undertaking  or  statement 
and  affidavit.  The  justice  shall  immediately 
make  out  a  certified  transcript  of  his  proceed- 
ings in  the  cause,  and  shall,  within  twenty 
days  from  the  rendition  of  the  judgment  de- 
liver or  transmit  to  the  clerk  of  the  county, 
superior  or  district  court  of  his  county  the  said 
transcript  the  undertaking  on  appeal,  and  all 
the  papers  in  the  cause ;  all  further  proceed- 
ings before  the  justice  of  the  peace  in  the  case 
shall  cease  and  be  staged  on  the  filing  of  the 
undertaking  with  said  justice ;  no  notice  of  ap- 
peal shall  be  required  to  be  filed  or  served,  and 
the  case  shall  be  tried  de  novo  in  the  appellate 
court  upon   the  original  papers  on  which  the 


cause  was  tried .  before  the  Justice,  unless  the 
appellate  court,  in  furtherance  of  justice,  allow 
amended  pleadings  to  be  made,  or  new  pleadings 
to  be  filed."  Held,  that,  under  this  section  of 
the  statute,  it  is  the  duty  of  the  justice  of  the 
peace,  after  the  appeal  bond  has  been  filed  and 
approved,  and  not  the  duty  of  appellant,  to 
make  out  and  file  with  the  clerk  of  the  appel- 
late court  a  transcript  of  the  proceedings,  the 
appeal  bond,  and  all  the  papers  in  said  cause, 
and,  held,  further,  that  the  failure  and  neglect 
of  the  justice  of  the  peace  to  make  oat  and  file 
such  transcript  and  papers,  within  the  time  fix- 
ed by  the  statute,  is  not,  of  itself,  sufficient 
grounds  for  a  dismissal  of  the  appeu. 

(Ed.  Note.— For  other  cases,  see  Justices  of 
Qie  Peace,  Cent.  Dig.  §f  607-636,  638-646; 
Dec  Dig.  «=3l64,  166.] 

C<»nml8sioner8'  Opinion,  Division  No.  4. 
Error  from  Superior  Court,  Pittsburg  Coun- 
ty;  W.  C.  Leldtke,  Judge. 

Action  brought  before  a  Justice  of  the  peace 
by  John  Elsing  against  the  Chicago,  Rock 
Island  &  Pacific  Railway  Company.  Defend- 
ant's appeal  from  a  Judgment  for  plaintiff 
was  dismissed  by  the  sui)erior  court,  and  de- 
fendant brings  error.  Reversed  and  remand- 
ed, with  directions  to  reinstate  appeal. 

O.  O.  Blake,  R.  J.  Roberts,  W.  H.  Moore, 
and  J.  G.  Gamble,  aU  of  El  Reno,  K.  W. 
Shartel,  of  Oklahoma  City,  and  Wright  A 
Boyd,  of  McAlester,  for  plaintiff  in  error. 
Wilkinson  &  Scott,  of  McAlester,  for  defend- 
ant In  error. 

ROBBEHTS,  a  This  case  comes  from  the 
superior  court  of  Pittsburg  county,  commenc- 
ed by  the  defendant  in  error,  plaintiff  below, 
hereinafter  called  the  plaintiff,  against  the 
plaintiff  in  error,  defendant  below,  herein- 
after called  the  defendant,  before  a  Justice 
of  the  peace  in  said  coimty,  to  recover  dam- 
ages In  the  sum  of  $200,  alleged  to  have  bees 
sustained  by  a  consignment  of  live  stock 
shipped  over  the  defendant's  line  from  Okla- 
homa City  to  McAlester.  Judgment  was  ren- 
dered <xi  March  7,  1911,  in  favor  of  the  plain- 
tiff for  $200  and  costs.  In  due  time  defend- 
ant filed  its  appeal  bond,  which  was  approv- 
ed by  the  Justice,  for  appeal  to  the  superior 
court  It  appears  from  the  record  that  the . 
transcript  of  said  proceedings  was  not  made 
by  the  Justice  until  October  7, 1912,  on  which 
date  the  same  was  prepared  and  certified  by 
him,  and  filed  in  the  office  of  the  clerk  of 
the  superior  court  On  October  8,  1912,  the 
plaintiff  filed  In  the  superior  court  his  motion 
to  dismiss  the  appeal  in  said  cause,  said  mo- 
tion being  as  follows: 

"Comes  now  the  plaintiff,  John  Elsing,  and 
moves  the  court  to  dismiss  the  appeal  in  the 
above-entitled  cause,  and  for  reasons  shows: 
That  the  plaintiff  _  obtained  judgment  against 
the  defendant  in  said  cause,  in  the  justice  court 
before  Brooks  Fort,  justice  of  the  peace  of  the 
McAlester  township,  Pittsburg  county,  state  of 
Oklahoma,  on  the  7th  day  of  March,  1911: 
and  on  the  10th  day  of  March,  1911,  the  defend- 
ant filed  its  appeal  bond  in  said  cause  with 
the  justice  of  the  peace,  and  that  said  defend- 
ant did  nothing  else  toward  perfecting  said  ap- 
peal until  the  7th  day  of  October,  1912,  in  which 
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time  the  defendant  caused  the  papers  in  said' 
case  to  be  filed  in  the  office  of  the  clerk  of  the 
superior  court  That  the  said  defendant  failed 
to  tender  the  transcript  fee  to  said  justice  of 
the  peace,  and  failed  to  and  neglected  to  call 
for  or  look  after  said  case  in  any  way  from  the 
said  March,  1911,  until  the  said  Tth  day  of  Oc- 
tober, 1912,  and  failed  to  use  such  diligence  to 
see  that  said  appeal  was  perfected  'as  is  required 
by  the  law." 

The  motion  to  dismiss  came  on  to  be  heard 
on  the  2d  day  of  April,  1913,  and  upon  the 
hearing,  evidence  was  Introduced,  establish- 
ing the  following  facts:  That  said  cause 
was  tried  before  Brooks  Fort,  a  Justice  of 
the  peace  In  McAlester,  Pittsburg  county, 
OkL,  on  the  Tth  day  of  March,  1911;  that 
within  the  time  fixed  by  the  statute,  defend- 
ant filed  Its  appeal  bond  in  due  and  proper 
form,  but  the  transcript  of  the  record  was 
not  prepared  by  said  Justice,  nor  filed  In  the 
superior  court  until  the  Tth  da^  of  October, 
1912.  Upon  this  evidence  the  court  sustained 
the  motion  and  entered  Judgment,  dismissing 
the  appeal,  to  which  findings  and  order  of 
the  court  defendant  excepted.  The  Judgment 
dismissing  said  appeal  Is  as  follows : 

"On  the  2d  dar  of  April,  lOlS,  same  being  one 
of  the  days  of  tne  regular  January,  1913,  term 
of  this  court,  the  motion  to  dismiss  appeal  came 
on  for  hearing,  and  tbeplalntiS  appearing  by 
his  attorney,  Wallace  Wilkinaon,  and  the  de- 
fendant appearing  by_  its  attorney^  £.  A.  3osd, 
and  the  plaintiff  having  offered  bis  evidence  in 
support  of  said  motion,  and  having  introduced 
all  the  records  in  the  case,  and  the  Judgment 
rendered  by  the  Justice  of  the  peace,  and  the 
court,  having  heard  the  argument  of  counsel 
and  having  been  fully  advised  in  the  premises, 
doth  find  that  the  said  cause  was  tried  before 
Brooks  Fort,  a  justice  of  the  peaee  in  Mo- 
Alester,  Pittsburg  county,  state  of  Oklahoma, 
on  the  Tth  day  of  March,  1911,  and  that  on  the 
10th  day  of  March,  1911,  the  defendant  filed  its 
appeal  bond,  and  that  the  transcript  of  the 
record  was  not  filed  in  the  office  of  the  derk  of 
the  superior  court  until  the  Tth  day  of  October, 
1912:  and,  it  appearing  to  the  court  that  the 
appellant  has  failed  to  prosecute  its  appeal  to 
effect  without  unnecessary  delay,  it  is  therefore 
ordered  that  the  said  appeal  be,  and  the  same 
hereby  is,  dismissed  at  the  cost  of  the  appellant, 
to  which  the  defendant  then  and  there  excepted, 
and  for  good  cause  shown,  the  defendant  is  al- 
lowed 90  days  from  this  2d  day  of  April,  1913, 
in  which  to  prepare  and  serve  case-made,  and 
the  plaintiff  is  allowed  10  days  thereafter  to 
suggest  amendments,  and  case-made  to  be  signed 
and  settled  upon  6  days'  notice  by  either  party."^ 

From  this  order  and  Judgment  defendant 
brings  error.  For  reversal  the  defendant 
presents  one  specification,  which  is  as  fol 
lows :  "The  court  erred  In  dismissing  the  ap- 
peal of  defendant" 

[1]  From  the  foregoing  It  la  apparent  that 
but  one  qnestlon  la  presented  for  the  determi- 
nation of  this  court,  viz. :  Did  the  delay  of 
the  Justice  In  filing  the  transcript  In  the  su- 
perior court  justify  the  dismissal  of  the  ap- 
I  eal?  Appeals  from  the  court  of  a  justice  of 
the  peace  In  this  state  are  governed  by  the 
following  sections  (Bev.  Stat  OkL  1910^ 
Ann.): 

"6466.— The  party  appealing  shall,  within  ten 
days  from  the  rendition  of  judgment,  enter  into 
an  undertaking  to  the  adverse  party  with  at 


least  one  good  and  suffielent  surety,  to  be  ap- 
proved by  such  justice.  In  a  sum  of  not  leae  than 
fifty  dollars  in  any  case,  nor  leas  than  double 
the  amount  of  the  iudgment  and  costs,  condi- 
tioned: First  that  Uie  appellant  will  prosecute 
the  appeal  to  effect  and  without  unnecessary 
delay ;  and,  second,  that  if  judgment  be  tender- 
ed against  him  on  the  app«^  he  will  satisfy 
such  judgment  and  costs;  said  undertaking 
need  not  be  signed  by  the  appellant;  Pro- 
vided, that  vrtien  cuiy  municipality  desires  to  ap- 
peal, no  bond  shall  be  required,  and  it  shall  be 
sufficient  to  perfect  any  such  appeal  if  the  ap- 
pellant shall,  within  ten  days  after  the  rendi- 
tion of  the  judgment,  cause  to  be  filed  with  the 
justice  of  the  peace  a  statement  in  writing  that 
appellant  does  appeal  from  such  judgment  to 
the  county  [superior  or]  district  court  [of  the 
county]  and  file  on  affidavit  setting  forth  the 
appeal  is  not  taken  for  vexation  or  delay,  bat 
because  the  afiBant  beUevee  that  the  appdlant 
is   aggrieved    by    the   judgment 

"546T.— The  appeal  shall  be  complete  upon  the 
filing  and  approval  of  the  undertaking  or  state- 
ment and  aJndavit.  The  justice  shall  immedi- 
ately make  out  a  certified  transcript  of  his  pro- 
cee<ung8  in  the  cause,  and  shall,  within  twenty 
days  from  the  rendition  of  the  judgment  deliver 
or  transmit  to  the  clerk  of  the  county,  sniierior 
or  district  court  of  his  ooonty  the  said  tran- 
script, the  undertaking  ob  appeal,  and  all  die 
papers  in  the  cause ;  ail  further  proceedings  be- 
fore the  justice  of  the  peace  in  the  case  shall 
cease  and  be  stayed  on  the  filing  of  the  under- 
taking with  said  justice;  no  notice  of  appeal 
shall  be  requir^  to  be  filed  or  served,  and  the 
case  shall  be  tried  de  novo  in  the  appellate  court 
upon  the  original  papers,  on  which  the  cause 
was  tried  before  the  justhie,  unless  the  appel- 
late court,  in  furtherance  of  justice,  allow 
amended  pleadings  to  be  made,  or  new  idead- 
ings  to  be  filed." 

These  two  sections  were  taken  from  the 
Kansas  Code.  See  seetlona  49T3,  49T4,  Kan- 
sas Code  of  1889.  For  that  reason  we  look 
to  the  Kansas  decisions  for  their  oonstarnc- 

tiOD. 

Gounsel  for  defendant  contend  that  the  ap- 
peal was  completed  upon  the  filing  of  the  ap- 
peal bond  with  the  Justice,  and  his  approval 
of  the  sam&  We  are  of  the  opinion  that 
this  contention  is  fully  sustained  by  the  lan- 
guage of  the  statute,  as  well  as  the  dedsioos 
of  the  court  The  Kansas  cases  are  onlform 
In  holding  that  that  clause  of  the  statute 
which  says: 

"The  appeal  shall  be  complete  upon  the  filing 
and  approval  of  the  ondertuing,  as  provided  ia 
the  preceding  sections" 

— Is  to  be  construed  literally.  In  the  case 
of  St  L.,  L.  &  D.  R.  Oa  V.  WUder,  IT  Kan. 
239,  Justice  Valentine,  speaking  for  the  court; 
says: 

"When  the  appeal  bond  was  filed,  then  the 
appeal  was  complete.  Iibws  of  18T0,  p.  184,  par. 
T.  It  was  not  necessary  that  anything  aboold 
be  first  filed  in  the  district  court"  ' 

The  paragraph  of  the  Laws  of  1870,  re- 
ferred to  by  the  court,  is  identical  with  sec- 
tion 49T4,  Kansas  Code  of  1889,  which  in 
turn  is  identical  with  sections  54fi6  and  5457, 
Bev.  St  Okl.  1910,  annotated. 

In  the  case  of  Bond  t.  Wtaltft,  24  Kan.  45, 
the  second  syllabus  to  as  toUows: 

"Where,  in  an  action  commenced  before  jus- 
tices of  the  peace,  after  trial  had  and  judg- 
ment rendered,  an  appeal  bond  is  du^  filed  and 
approved,  the  appeal  is  thereby  perMcted,  and 
the  action  is  still  pencBngp^  jd^Qiu;h.  n(>  tran- 
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script  ha8  been  filed  with  the  derk  of  the  dis- 
trict court." 

In  St.  L.  ft  S.  F.  B.  Co.  t.  Hunt,  52  Kan. 
600,  35  Pac;  2U,  the  flnt  ayUabus  ia  as  fol- 
lows: 

"An  appeal  from  the  judstnent  of  a  jnstiee  of 
the  peace  is  completed  upon  the  filing  and  ap- 

Sroval  of  the  appeal  bond  or  undertaking  within 
0  days  of  the  rendition  of  judgment." 

In  Anderson  y.  Haalett,  81  Kan.  082,  106 
Pac.  206,  the  second  syllabus,  is  as  follows: 

"Where  a  judgment  appealed  from  ia  rendered 
In  the  courts,  the  filing  of  sufficient  bond  with 
the  justice  is  all  that  is  required  to  perfect 
the  appeal." 

The  foregoing  Kansas  cases  have  been 
dted  with  approval,  and  followed  in  this 
court.  In  Queen's  Insurance  Company  of 
America  t.  Cotney,  26  Oki  125,  105  Pac. 
651,  where  Justice  Williams,  speaking  foi 
the  court,  says: 

"The  appeal  ia  taken  upon  Ow  filing  and  ap- 
proToI  of  the  undertaking  as  provided  in  the 
foregoing  section,  and  it  is  not  required  that  the 
transcript  shall  b«  filed  in  the  district  court 
within  10  days." 

In  the  ca8»  of  tbe  C,  B.  I.  &  P.  By.  Co.  v. 
Hoore,  34  Okl.  190,  124  Pftc  989,  Queen's  IB- 
■nrance  Company  of  America  v.  Cotney,  su- 
pra, is  quoted  with  approval. 

From  the  foregoing  authorities  it  must  b» 
apparent  that  the  appeal  was  perfected  up- 
on the  filing  and  approval  of  the  appeal 
bond. 

[2]  The  next  question  presented  is  wheth- 
er the  failure  of  the  Justice  to  make  and  file 
the  transcript  with  the  appellate  court 
would  defeat  the  appeal.  In  the  case  of 
Haas  T.  Lees,  18  Kan.  440,  Justice  Hbrton, 
speaking  for  the  court,  says  on  page  454  of 
the  report: 

"The  bond  stands  as  if  filed  and  approved 
when  first  received  by  the  justice,  and  thereby 
the  appeal  was  perfected  within  time.  Before 
the  court  convened,  or  the  hearing  of  the  mo- 
tion to  dismiss,  all  the  papers  in  the  case  were 
duly  filed  with  the  clerk,  and  hence  the  failure 
of  the  justice  to  transmit  the  papers  to  the 
district  court  at  an  earlier  date  raniished  no 
good  reason  for  any  dismissal  of  the  cause." 

In  the  case  of  C,  B.  I.  &  P.  By.  Co,  v. 
Moore,  34  Okl.  199,  124  Pac.  980,  Sharp,  0., 
speaking  for  the  court,  on  page  204,  says: 

"Did  the  failure  of  the  justice  of  the  peace 
to  attach  to  tiie  transcript  a  certificate  render 
the  appeals  ineffective?  We  think  not,  as  this 
omission  was  an  irregulaiity  only ;  hence  did 
not  deprive  the  party  appeaung  of  the  right  to 
have  the  transcripts  properly  certified,  upon 
timely  motion  therefor.  The  giving  of  the  ap- 
peal bonds  must  necessarily  be  done  by  the  ap- 
pellant while  the  making  of  the  transcripts  is  a 
duty,  under  the  statute,  of  the  justice  of  the 
peace.  In  Struber  v.  Rohlfs,  36  Kan.  202,  12 
Pac.  830,  it  was  held  that  a  justice  of  the  peace 
cannot  deprive  a  party  of  his  right  to  appeal  by 
an  omission  *  *  *  of  a  jusnce  to  enter  his 
written  approval  upon  an  undertaking  at  the 
date  be  accepts  the  same,  or  his  failure  to  file 
the  undertaking  at  the  date  of  its  approval  will 
not  deprive  the  party  of  his  appeal. 

Justice  Sharp  takes  the  following  quota- 
tion from  St  L.  &  S.  F.  R.  Co.  v.  Hurst,  su- 
pra, as  the  basis  for  Ms  foregoing  state- 
ment; 


"The  omission  of  the  justice  of  the  peace  to 
enter  such  fact  upon  his  docket  could  not  prej- 
udice the  rights  of  the  appellant.  Therefore 
the  filing  and  approval  of  the  appeal  bond  or  un- 
dertaking perfected  the  appeu.  Whether  the 
justice  filed  the  transcript  with  the  clerk  of  the 
district  court  within  the  20  days  prescribed  by 
the  statute  is  immaterial.  After  the  bond  was 
filed  and  approved,  the  appeal  was  perfected, 
and  there  was  a  cause  pencTing." 

IB  8t  L.,  L.  &  D.  B.  Co.  V.  Wilder,  17  Kan. 
280,  on  page  ^  of  the  report,  it  is  said: 

"It  is  also  claimed  'that  the  certified  copy  of 
the  proceedings  of  the  commissioners  was  not 
delivered  or  transmitted  to  the  clerk  of  the  dis- 
trict court  within  20  days  from  the  rendition  of 
the  report.'  Now  if  this  is  true,  it  was  the 
fault  of  the  county  derk,  and  not  the  fault  of 
the  defendant  in  error.  The  appeal  was  perfect- 
ed when  the  undertaking  was  given.  Laws 
1870,  p.  184,  g  7,  As  it  was  then  the  duty  of 
the  county  cleric,  and  not  the  duty  of  the  de- 
fendant in  error,  to  transmit  a  copy  of  the  pro- 
ceedings to  the  (uerk  of  the  district  court  (Laws 
1870,  p.  184,  i  7,  and  pages  165.  166,  §{  1,  2), 
and  such  laches  on  the  part  of  the  county  clerk 
is  no  ground  for  a  dismissal  of  the  appeaL" 

Counsel  for  plaintiff  base  their  contention, 
in  support  of  the  judgment  of  the  court  in 
dismlBslng  said  appeal,  upon  that  part  of  the 
statute  which  provides  that  "the  Appellant 
shall  prosecute  his  appeal  to  effect  without 
unnecessary  delay."  In  support  of  their  con- 
tritions they  cite  the  case  oC  Boggs  v.  Mal- 
lory,  26  QkL  395,  109  Pa&  56.  That  case  U 
distinguished  from  the  iBstant  case,  in  that 
the  justice  had  sent  the  original  papers,  with 
a  pratakded,  bat  appanently  incomplete  and 
imperfect  tcanscrlpt,  to  the  district  court, 
and  no  effort  was  made  (m  the  part  of  the 
appellant  to  have  the  pretmded  transcript 
corrected.  It  would  seem  that  after  an  im- 
perfect transcript  Is  filed  In  the  appellate 
court,  it  becomes  the  duty  of  cbnnsel  for 
appellant  to  cause  sncfa  pretended  transcript 
to  be  corrected.  Under  such  circumstances 
the  case  was  before  the  court,  and  It  was 
plainly  the  duty  of  appellant  to  "prosecute 
his  appeal  to  effect  without  unnecessary  de- 
lay." In  this  case  the  appellant  did  all  the 
law  required  of  him  when  he  filed  his  ap- 
peal bond.  We  are  not  unmindful  of  the 
language  of  the  court  as  used  in  the  syllabus 
in  Boggs  V.  Mallory,  supra,  wherein  they 
say: 

"The  order  of  the  trial  court,  reciting  that  the 
plaintiff  in  error  'bad  ^led  to  prosecute  his  ap- 
peal to  effect  and  without  unnecessary  delay,' 
B  presumed,  on  appeal  here,  to  be  correct ;  and. 
unless  it  aiSrmatively  appears  from  the  record 
that  such  conclusion  by  the  trial  court  were  er- 
roneous, the  judgment  dismissing  the  appeal  wiD 
b«  affirmed." 

The  rule  there  laid  down  }s  that  the  find- 
ing of  the  trial  court  Hiat  appellant  had 
failed  to  prosecute  his  appeal  to  effect  with- 
out unnecessary  delay  is  presumed,  on  ap- 
peal, to  be  correct,  unless  it  affirmatively  ap- 
pears from  the  record  that  snch  ccmcluslon 
by  the  trial  court  Is  erroneous.  Let  us  now 
measure  the  case  at  bar  by  this  rule.  The 
judgment  of  the  low«:  court  herehi  is  based 
upou  the  fOUowlug  flndHigB  Of  ^fi^QQg^^ 
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"That  said  cause  was  tried  before  Brooks 
Fort,  a  justice  o£  the  peace  of  Pittsburg  county, 
on  the  7tb  day  of  March,  1911;  that  on  the 
10th  day  of  March,  1911,  the  defendant  filed 
its  appeal  bond,  and  that  the  transcript  of  the 
record  was  not  made  out  nor  filed  in  the  o£Sce 
of  the  clerk  of  the  superior  court  until  tJie  7th 
day  of  October,  1912,  and  it  appeared  to  the 
court  that  the  appellant  failed  to  prosecute  its 
appeal  to  effect  without  unnecessary  delay." 

The  Judgment  recites  tbat  these  facta  are 
found  from  the  evidence  introduced.  Jnst 
three  questions  of  fact  are  settled  by  tlie 
findings  of  the  court,  as  follows:  First 
Judgment  was  rendered  against  the  defend- 
ant on  the  7th  day  of  March,  1011.  Second. 
Defendant  filed  its  appeal  bond  with  the  Jus- 
tice on  the  10th  day  of  March,  1911.  Third. 
The  justice  failed  and  neglected  to  make 
out  and  file  the  transcript  of  the  record  with 
the  clerk  of  the  superior  court  until  the  7th 
day  of  October,  1912.  Upon  these  facts  the 
court  dismissed  the  appeal.  There  Is  only 
one  proposition  upon  which  the  court  could 
have  possibly  acted,  and  that  is,  the  failure 
of  the  justice  of  the  peace  to  file  the  tran- 
vscript  within  the  time  prescribed  by  law. 
But  In  C,  R.  I.  &  P.  R.  Co.  T.  Moore,  34 
Okl.  199,  124  Pac.  989,  this  court,  speaking 
through  Justice  Sharp,  says: 

"The  giving  of  the  appeal  bonds  must  neces- 
sarily be  done  by  the  appellant,  while  the  mak- 
ing of  the  transcript  is  a  duty,  under  the  stat- 
ute, of  the  justice  of  the  peace." 

The  Justice  also  cites  with  approval  the 
case  of  St  L.  &  S.  F.  R  Co.  v.  Hurst  52 
Kan.  609,  35  Paa  211,  wherein  It  Is  said: 

"Whether  the  Justice  filed  the  transcript  with 
tlte  clerk  of  the  district  court  within  the  20 
days  prescribed  by  the  statute  is  immaterial." 

Justice  Horton,  In  Haas  v.  Lees,  18  Kan. 
448,  says: 

"The  failure  of  the  Jostioe  to  transmit  the 
papers  to  the  district  court  at  an  earlier  date 
furnished  no  good  reason  for  any  dismissal  of 
the  cause." 

From  all  the  authorities  which  we  have 
been  able  to  find,  we  do  not  recall  a  single 
one  which  holds  that  an  appeal  should  be 
dismissed  because  of  the  neglect  of  a  public 
officer  to  perform  a  duty  under  statutes 
similar  to  ours. 

The  case  of  Wettermark  v.  Roark,  20  Okl. 
606,  95  Pac  228,  Is  not  applicable  here,  for 
the  reason  that  it  is  under  the  laws  of  Ar- 
kansas in  force  In  the  Indian  Territory  at 
that  time,  and  the  Supreme  Court  of  that 
state,  construing  Mansfield's  Digest  of  Stat- 
utes on  tbat  subject,  held: 

"In  an  appeal  from  an  inferior  court  t»  the 
circuit  court  it  is  the  dut^  of  the  appellant  to 
see  that  the  transcript  is  ffled  as  required;  and, 
if  he  fails  to  do  so,  the  circuit  court  may,  in  its 
discretion,  dismiss  or  affirm  for  failure  to  prose- 
cute the  appeal." 

In  this  case  there  Is  no  laches,  no  neglect, 
or  failure  to  perform  duty,  charged  against 
the  appellant  The  transcript  was  filed  In 
the  superior  court  on  the  7th  day  of  October, 
and  the  motion  to  dismiss  filed  on  the  8th. 


The  appeal  was  dismissed  by  the  court  vp- 
on  the  sole  and  single  ground  that  the  Jus- 
tice failed  to  make  out  and  file  the  tran- 
script of  record  within  the  time  required  by 
law.  There  was  no  question  of  fees ;  no  evi- 
dence that  defendant  failed  or  neglected  to 
demand  the  transcript 

Under  these  circumstances,  the  case 
should  be  reversed  and  remanded,  with  di- 
rections to  reinstate  the  appeal. 

PCR  CURIAM.    Adopted  in  whole. 


WAU:<ACB  V.  ATKINSON  et  aL    (No.  5144.) 
(Supreme  CJourt  of  Oklahoma.    Nov.  9,  1915.) 

fSytlaliu  hv  the  Oourt.) 

1.  Bbokebs   «=>S6—CoMui^sioirB— Actions — 

EVIDENCB. 

Evidence  examined,  and  found  not  saffi- 
cient  to  support  an  allegation  of  conspiracy. 

[Ed.    Note. — For    other    cases,    see    Brokers, 
Cent  Dig.  U  U6-120 ;    Dec  Dig.  «=»86.] 

2.  Bbokebs    Q=>46— Oohuissions— Eecovxbt. 

Where  real  estate  brokers  and  a  landowner 
enter  into  a  written  contract  not  exclusive, 
whereby  the  brokers  are  given  three  months 
time  to  sell  certain  land  and  to  have  all  over 
$14,000  as  commission,  and  wtieie  the  i»okera 
within  the  time  procure  a  prospective  purdias- 
er,  who  will  not  give  more  than  $14,000 
therefor,  and  within  a  short  time  thereafter, 
where  a  brother  of  the  prospective  purchaser, 
who  the  landowner,  before  entering  into  the 
contract  with  the  brokers,  promised  to  give  an 
opiiortunity  to  buy  the  land,  should  he  take  a 
notion  to  sell,  approaches  the  landowner  and 
offers  to  buy  tne  land  for  $14,000,  and  upon  in- 
quiry b]r  the  landowner  he  assures  him  that  he 
was  acting  in  his  own  behalf  and  not  for  the 
prospecrive  purchaser,  and  where  the  landowner 
m  good  faith  believes  and  acts  upon  the  propo- 
sition and  conveys  the  land  for  $14,0(X>,  but  it 
afterwards  develops  tbat  the  buyer  made  the 
deal  with  the  intention  of  conveying  the  land  to 
the  proposed  purdiaser  procured  by  the  brokers, 
in  event  he  would  take  it  oft  his  hands,  and 
thereafter  so  conveys  the  land,  all  of  which  was 
without  the  knowledge,  notice  to,  or  connivance 
with  the  landowner,  under  such  facts,  the  land- 
owner is  not  liable  to  the  brokers  for  S700,  or 
any  other  amount,  as  commission,  the  $700  be- 
ing the  amount,  which  the  brokers  would  have 
made  had  the  prospective  buyer  purchased  at 
the  price  asked  by  the  brokers. 

[Ed.  Note. — For  other  cases,  see  Brokers, 
C3ent  Dig.  §  47;    Dec  Dig.  <&=»46.] 

3.  Bbokers  <8=>54  —  OomnssiONB  —  Cohdi- 

TIONS  PrECBDKNT. 

Under  above  state  of  facts,  in  an  action  for 
brokers'  commission,  before  plaintiffs  can  re- 
cover, it  is  incumbent  that  they  plead  and  prove, 
before  the  landowner  procured  a  purchaser,  a 
compliance  with  the  contract,  in  that  they  liad 
procured  a  purchaser,  willing,  ready,  and  finan- 
cially able  to  buy  at  a  price  exceeding  $14,000, 
which  excess  under  the  contract  woald  be  plain- 
tiffs'  rightful  commission. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  Si  75-81;    Dec.  Dig.  «=»54.] 

Commissioners'  Opinion,  Division  No.  4. 
£}rror  from  District  Court,  Kiowa  Cbun- 
ty;    James  B.  Talbut,  Judge. 

Action  by  John  R.  Atkinson  and  W.  01 
Atkinson  against  Robert  S.  Wallaca    Jnde- 
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ment  for  plaintiffs,   and  defendant   brings 
error.    Beversed  and  remanded. 

Thomas  W.  Conner,  of  Oklahoma  City, 
and  E.  W.  Mcintosh,  of  Gotebo,  for  plain- 
tiff In  error.  L.  M.  Keys,  of  Hobart,  for  de- 
fendants In  error. 

WATTS,  a  The  defendants  In  error 
sued  plaintiff  in  error  In  the  district  court, 
Kiowa  county.  Parties  wUl  be  referred  to 
as  they  appeared  there. 

The  petition  charges  that  plaintiffs  were 
engaged  In  real  estate  business  In  Gotebo; 
that  defendant  was  the  owner  of  a  certain 
half  section  of  land  In  the  county,  and  on 
August  20,  1909,  by  written  contract,  listed 
the  land  with  them  for  sale  at  a  n^  price 
of  not  lees  than  $14,000,  and  agreed  to 
hold  the  land  at  a  selling  price  In  what- 
ever amount  above  $14,000  plaintiffs  might 
direct,  the  excess,  in  case  of  sale,  to  be  the 
plaintlffa'  commission;  that  on  September 
17,  1909,  they  found  a  purchaser,  and  took 
him  to  see  tiie  land,  who  on  the  20th  day 
of  September,  1909,  offered  $14,000  therefor; 
that  on  the  following  day,  they  informed 
defendant  of  their  wlUingness  to  sell,  pro- 
vided defendant  would  reduce  his  net  price 
below  $14,000  in  an  amount  so  they  could 
realize  $700  as  commission,  which  defend- 
ant refused  to  do;  that  prior  to  the  at- 
tempted sale  they  had  directed  and  defend- 
ant had  orally  agreed  to  bold  the  land  for 
$15,000,  and  they  at  no  time  authorized  a 
reduction  of  the  price,  except  as  Just  men- 
tioned, and  therefore  the  contract  remained 
untibanged  and  intact;  that  on  or  about 
September  21,  1909,  defendant,  the  prospe<^ 
tive  purchaser,  Rudolph  Haxton,  and  his 
brother  Charles  M.,  formed  a  conspiracy, 
whereby  Charles  M.  was  to  purchase  the 
land  in  his  name  with  the  funds,  $14,000, 
of  Rudolph,  and  for  his  use  and  benefit, 
the  title  to  be  in  Charles  M.,  In  trust  for 
the  use  and  benefit  of  bis  brother  Budolidi, 
thereby  cheating  and  defrauding  plaintiffs 
out  of  their  commission  of  $700;  that  on 
the  date  last  mentioned  defendant,  in  fur- 
therance of  the  conspiracy,  sold  and  con- 
veyed the  land  for  the  sum  of  $14,000  to 
Charles  M.  for  the  use  and  benefit  of  Ru- 
dolph, as  above  <Aarged;  that  by  reason  of 
the  reduction  of  the  BelUng  price  below 
$15,000,  the  conspiracy,  and  the  sale,  as 
mentioned,  they  had  been  damaged  $700, 
praying  judgment  for  said  sum  and  costs. 
The  contract  Is  attached  to  and  made  a 
part  of  the  petition.    It  reads: 

"For  and  In  consideration,  etc.,  •  •  •  I,  R. 
S.  Wallace  *  •  *  do  hereby  appoint  Jno.  R. 
Atkinson  •  •  •  my  true  and  lawful  agent, 
giving  him  the  ri^ht  to  price  and  sell  the  fol- 
lowing described,  etc.:  •  •  *  Provided,  how- 
ever, that  the  price  shall  not  be  less  than  $14,- 
000.00  which  amount  shall  be  the  net  price  to 
me:  I  hereby  contract  and  agree  that  the  aaid 
agent  shall  have  for  his  compenaation  all  of 
any  additional  amount  that  may  be  received 
over  and  above  the  aforesaid  net  price.  •  •  • 
I  also  contract  and  agree  to  hold  above  land  at 


any  price  which  said  agent  authorisses.  *  •  • 
This  contract  shall  remain  in  full  force  and  ef- 
fect for  a  term  of  three  months  from  date  here- 
of. •••  In  witness,  etc.,  20th  day  August, 
A.  D.  1909.     [Signed]  Robt.  S.  Wallace." 

The  answer  so  far  as  material,  was  a 
general  denial.  After  the  conclusion  of  the 
evidence  and  Instruction  of  the  court,  the 
Jury  returned  a  verdict  for  plaintiff  for 
$307.50.  The  motion  for  new  trial  was 
denied  and  defendants  appeal  assigning  as 
error:  (1)  In  overruling  the  demurrer  to 
the  petition;  (2)  in  admitting  Incompetent 
evidence;  (3)  in  overruling  demurrer  to  the 
plaintiffs'  evidence;  (4)  In  refusing  and  rul- 
ing out  competent  evidence;  (5)  in  render- 
ing judgment  on  the  verdict;  (6)  in  over- 
ruling motion  for  new  trial. 

The  law  governing  real"  estate  brokers' 
commission  has  many  dlfScnlt  and  perplex- 
ing angles.  To  harmonize  and  dove-taU  all 
that  has  been  Judicially  written  thereon, 
evolving  one  infallible  rule  not  In  some  re- 
spects Justly  subject  to  criticism  and  ex- 
ception,    seems     almost     hopeless.       What 

i  would  seem  a  Just  and  equitable  rule  under 

I  one  state  of  facts  Is  wholly  upset  and  with- 
out application  under   a   different  state  of 

I  facts.  A  review  of  the  decisions  will  show 
this  court  has  had  its  share  of  the  difficulty. 
Therefore,  mindful  thereof,  we  will  not 
enter  Into  a  lengthy  discussion,  attempting 
to  harmonize  all  that  has  been  said,  but 
content  ourselves  near  the  water's  edge 
and  decide  the  law  as  applicable  to  the  case 
at  bar. 

[t]  Without  discussing  each  of  the  assign- 
ments, we  think  the  trial  court  committed 
error  in  overruling  the  demurrer  to  the 
plaintiffs'  evidence.  The  evidence  does  not 
sustain  the  Judgment  of  the  court.  Before 
the  plaintiffs  were  entitled  to  recover  they 
should  have  alleged  and  proven  that  they 
had  performed  their  part  of  the  contract  in 
procuring  a  purchaser  wQling,  able,  and 
ready  to  buy.  In  this  respect  the  evidence 
Is  unquestionably  against  plaintiffs.  We 
quote  from  their  brief  the  evidence  which 
they   claim    supports   their   contention: 

"W.  C.  Atkinson  testified  as  shown  on  page 
66  of  record  as  follows:  Q.  What,  if  anything, 
was  said  between  yourself  and  Rudolph  Haxton 
with  relation  to  his  buying  this  land?  A.  Mr. 
Rudolph  Haxton  was  interested  in  the  land 
and  told  me  he  was,  but  In  a  short  time  he  came 
into  town,  and  he  and  I  got  to  talking  about 
the  land,  and  the  Newby  boys  wanted  the  quar- 
ter, and  Mr.  Wallace  wanted  half  a  section, 
and  Mr.  Haxton  told  me  he  would  take  it  at  the 
net  price.  He  didn't  want  to  pay  the  commis- 
sion if  he  could  help  it.  I  gays,  'I  can  get  some 
concessions  out  of  the  Newby  boys,  but  I  don't 
think  I  can  get  any  out  of  Mr.  Wallace.'  He 
says,  'Mr.  Wallace  is,  I  understand,  at  Chicka- 
sha  after  some  cotton  pickers,  and  if  he  comes 
in  to-night  I'll  see  him  in  the  morning  and  then 
see  you.'  I  understood  be  aimed  to  buy  the 
land.  Q.  And  if  he  could  reduce  the  price  2% 
per  cent?    A.  I  intended  to  get  Mr.  Haxton  to 

!  pay  the  other  2^  per  cent.     Q.  But  you  had 

I  told  him  the  net  price  was  fourteen  thousand? 

i  A.  I   had,   and   showed    him   the   contract.      Q. 

'  Ton   say   he   said   he   would   see   Wallace?     A. 

'  He  said  if  Mr.   Wallace   came  in,  that  night 
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he  would  see  him  next  morning,  and  then  see 
me.  Q.  Yoa  bad  an  onderstonding  to  go  to 
Wallace  and  buy  this  land?  A.  That  was  the 
understandinK  I  had  with  him,  that  I  Just  re- 
peated. Q.  That  was  that  he  should  buy  this 
land  of  Mr.  Wallace?  A.  He  said  he  would 
see  Mr.  Walace  next  morning  if  he  came  in  that 
night  and  then  see  me— those  were  the  words 
he  spoke,  aa  near  as  t  can  recaU  them." 

On  page  85  of  the  record  is  shown  the 
testimony  of  Rudolph  Hazton  on  this  sub- 
ject, as  follows: 

"A.  Yea,  sir;  I  had  the  money  then— I  set-' 
tied  up  for  my  land  in  Iowa  then.  Q.  In  this 
talk  with  Calvin  Atkinson,  as  you  call  him — at 
the  time  you  made  the  offer  of  $14,000  for  the 
land,  I  will  ask  you  if  yon  had  a  conversation 
something  like  this:  For  him  to  see  Mr. 
Wallace  and  see  if  he  couldn't  get  Mr.  Wal- 
lace to  reduce  his  price  below  the  $14,000 
enough  so  Mr.  Atkinson  could  get  his  com- 
mission, and  yoa  would  see  him?  A.  I 
don't  know — I  might  have  said  that — I  don't 
mind  just  when  I — whether  I  did  or  not.  Q. 
Would  you  have  given  him  more  than  that? 
A.  No,  I  didn't  want  to  give  him  more  than  the 
fourteen  thousand.  Q.  Well,  would  you  have 
done  it?    A.  I  don't  faiow  as  I  would." 

[2,  3]  In  our  judgment  this  evidence  does 
not  meet  the  requirements  of  the  law.  The 
burden  being  upon  plaintiffs,  they  were  in 
duty  bound  to  show  wherein  they  suffered. 
The  evidence  is  uncontradicted  that  a  writ- 
ten contract  was  entered  into  as  herein 
set  out;  that  within  the  time  mentioned 
in  the  contract  the  plaintiffs  procured 
Rudolph  Haxton,  a  prospective  purchaser, 
who  offered  $14,000  for  the  land,  bufi 
would  not  give  more;  that  within  a  short 
time  thereafter,  caiarles  M.  Haxton,  a 
brother  of  Rudolph  Haxton,  approached 
the  defendant,  offering  to  buy  the  land 
at  $14,000;  that  prior  to  enterlnig  Into 
the  contract  with  the  plaintiffs,  the  defend- 
ant had  promised  Charles  M.  Haxton  that 
in  the  event  he  took  a  notion  to  sell  the 
land,  he  would  give  him  an  opportunity  to 
buy  same;  that  the  defendant  Inquired  of 
Cbarles  M.  HaxtcMi  as  to  whether  he  was 
baying  the  land  for  himsdf,  and  whether 
his  brother  Rudolph  Haxton,  was  Interested 
In  the  deal,  and  was  assured  by  Cbarles  M. 
Haxton  that  he  was  acting  In  his  own  be- 
half, and  not  for  Rudolph  Haxton;  that 
plaintiffs  endeavored  to  get  the  defendant 
to  cut  his  net  price  in  a  sum  that  would 
give  them  a  commission  of  $700,  which  he 
refused  to  do;  that  plaintiffs  could  not 
have  sold  the  land  to  Rudolph  Haxton  for 
more  than  $14,000;  that  the  defendant  actr 
ed  in  good  faith,  and  believed  that  Charles 
M.  Haxton  was  buying  the  land  for  him- 
self and  that  bis  brother,  Rudolph  Haxton, 
was  not  interested  therein  and  accordingly 
executed  a  deed  in  favor  of  Charles  M. 
Haxton,  and  placed  same  in  escrow,  and 
that  Charles  M.  Haxton,  within  a  short 
time  thereafter,  executed  and  delivered  a 
deed  to  the  land  to  Rudolph  Haxton;  that 
in  truth  and  fact  Charles  M.  Haxton  bought 
the  land  with  the  Intention  of  conveying  the 


to  Rudolph  Haxt(»i,  In  the  event  that 
Rudolph  desired  to  take  U  off  of  bis  hands, 
bat  that  the  lutentlon  of  Charles  M.  Hax- 
ton, just  mentioned,  was  without  knowl- 
edge, consent  ot,  or  c<Hmivance  with  the  de- 
fendant 

Under  the  pleadings  and  this  state  of 
facts,  plaintiffs  could  not  have  been  dam- 
aged for  lost  commission.  We  therefore 
hold  there  was  no  evidence  of  a  conspiracy, 
and  before  the  plaintiffs  were  entitled  to  re- 
cover, it  was  Incumbent  that  they  plead 
and  prove  that  before  the  landowner  pro- 
cured a  purchaser  a  compliance  with  the 
contract,  in  that  they  had  procured  a  pur- 
chaser willing,  ready,  and  financially  able 
to  buy  at  a  price  exceeding  $14,000,  which 
excess  under  the  contract  would  have  been 
plaintiffs'  rightful  commission.  In  Birch  r. 
McNaught,  23  OM.  634,  101  Pac.  1049,  the 
rule  is   announced: 

"A  real  estate  agent,  authorized  to  sell  the 
land  of  another  for  a  stated  price  widdn  a  eir- 
tain  time  for  a  certain  compensation,  has  not 
earned  his  cammisaion  until  ne  produces  a  pur- 
chaser, ready,  willing,  and  financially  able  to 
purchase  the  land  upon  the  terms  and  conditiona 
agreed  upon." 

See,  also,  Gmtchfleld  v.  Webster  et  aL,  31 
OU.  142,  120  Pac.  616;  Bleecter  v.  Miller 
et  al.,  40  OU.  874,  138  Paa  800;  Sverett  r. 
Combs,  40  Okl.  645,  140  Pac.  162. 

Qulst  ▼.  OoodfeUow,  99  Minn.  600,  UO  N. 
W.  66,  8  L.  R.  A.  (N.  S.)  163,  9  Ann.  Cas. 
4S1,  is  very  similar  in  facts  to  the  case  at 
bar,  and  the  broker  was  hdd  not  oitltled  to 
commissions. 

Therefore,  fbr  the  reasons  mentioned,  we 
recomm^d  that  the  judgment  of  the  trial 
court  be  reversed,  and  new  trial  granted. 

PBB  ODRIAM.    Adopted  In  wbol*. 


CHICAGO,  B.  I.  &  P.  RT.  CO.  ▼.  OH/MORR 

(No.  6328.) 
(Supreme  Court  of  Oklahoma.    Nov.  9,.  1915.) 

(Symku*  by  «ft«  Oourt.) 

1.  Appeai.  and  Bbbob  4=31001  —  Review  — 
Vebdict. 

A  verdict  is  sustained  by  sufficient  evidence 
If  there  is  any  whatever  reasonably  tending  to 
suppprt  the  same. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  8922,  3928-^4;  Dec 
Dig.  <8=»1001.] 

2.  Appkal  and  Bbbob  «s>930— Bxvikw— Veb- 

DIOT. 

In  ascertaining  if  a  verdict  is  austained  by 
sufficient  evidence,  all  the  evidence  before  the 
trial  court,  Indttding  every  reasonable  inferruce 
therefrom,  which  tends  to  su^pport  the  verdict, 
is  accepted  as  true, 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  8765-3761;  Dec  Dig.  «=» 

8.  Apfbai,  and  Bbbob  4=91001— Oabbibbs  4=a 

320— Verdict— Distubbawos—Cabbiaoe    or 
Passengkkb— Actions— BviDKNOB. 

Where  there  is  testimony  to  the  effect  that 
plaintiff,  in  extremely  cold  weather,  drove,  well 
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wrapped,  bat  in  an  open  vehicle,  for  an  hour  and 
a  half,  to  defendant's  station  to  take  its  train  as 
a  passenger,  and  was  very  cold  upon  his  arrival 
thereat,  that  he  was  therenpon  denied  admission 
to  a  room  in  which  there  was  a  fire  at  said 
station,  and,  finding  the  waiting  room  he  was 
entitled  to  enter  in  use  as  a  storage  room  and 
without  heat,  waited  on  the  outside  of  the  sta- 
tion building  for  80  minutes,  during  which  time 
he  suffered  much  mor«  severely  from  cold  than 
while  en  route  to  the  station,  that  upon  his  ar- 
rival home  soon  thereafter  he  was  confined  to 
his  bed  for  eight  or  ten  days  with  pains  in  his 
legs,  his  arms,  one  shoulder,  one  foot,  both  lungs, 
his  voice  also  being  affected,  which  affliction 
was  followed  with  somewhat  impaired  health, 
and  at  the  trial  of  this  case  about  14  months 
later  he  had  two  degrees  of  fever  and  water  in 
his  abdomen,  resulting  from  nephritia  and  in- 
flammation of  the  kidneys,  which  is  very  often 
caused  by  exposure  to  weather,  that  his  prior 
health  had  been  good;  and  that  the  defendant 
owed  and  breached  its  duty  to  famish  him  a 
reasonably  comfortable  waitmg  room  during  said 
30  minutes,  and  where  said  exposure  to  weather 
is  the  only  cause  disclosed  by  the  evidence  of 
his  said  sufferings  and  afflienons,  there  is  evi- 
dence reasonably  tending  to  show  that  his  suf- 
ferings dnring  said  80  minutes,  and  also  bis 
subsequent  suffering  and  afflictions,  were  either 
in  whole  or  in  some  substantial  part  proximate- 
ly caused  by  defendant's  said  breacn  of  duty, 
and  the  difficulty  of  determining  to  what  extent 
such  breach  of  duty  contributed  to  his  injuries 
does  not  deprive  him  of  the  right  to  have  the 
question  submitted  to  the  jury. 

(a)  Only  when  the  court  can  say  that  an  in- 
ference of  proximate  cause  by  a  jury  is  unwar- 
ranted by  the  evidence  will  the  verdict  thereon 
be  disturbed. 

[I<d.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §S  3922,  3928-^984 :  Dec.  Dig. 
«s>1001;  Carriers,  Cent.  Dig.  {}  1118,  1120, 
1149,  1153,  1160,  1167,  1170,  1190,  1217.  1233, 
1244,  1243,  lSli-1825;    Dec.   Dig.  «S=»320.] 

4.  Appeal  and  Ebbob  e=»l001  —  Evidencb 
*=3571— Opihion  Evidence!— Expebt  l^sn- 

MONT. 

It  may  be,  and  often  is,  forensically,  but 
never  legally,  necessary,  in  determining  ques- 
tions of  science,  to  produce  the  opinion  testi- 
mony of  expert  witnesses  to  aid  the  jury  in 
sound  reasoning,  and  thus  secure  a  correct  in- 
ference and  finding  from  proven  basic  facts; 
and,  although  a  court  may  not  have  actual  scien- 
tific knowledge  sufficient  to  enable  it  in  such 
cases  to  affirm  that  a  verdict  predicated  upon  an 
inference  and  finding  from  such  basic  facts  is 
correct,  it  will  not  disturb  such  verdict,  unless 
oonvinced  that  the  some  is  unwarranted. 

(a)  Expert  opinion  testimony  is  not  binding 
upon,  and  is  only  advisory  of,  the  jury,  and 
therefore,  strictly  speaking,  is  never  legally  nec- 
essary to  sustain  a  verdict  involving  a  determi- 
nation of  snch  question. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §f  3922,  8»28-3934;  Dec. 
Dig.  «=»1001;  Evidence,  Cent  Dig.  §(  239&- 
2398 ;   Dec.  Dig.  ®=»571.i 

Commissioners'  Opinion,  DItIbIod  No.  1. 
Error  from  District  Court,  Blaine  County; 
J.  B.  Tolbert,  Judge. 

Action  by  J.  G.  Qllmore  against  the  Chi- 
cago, Bock  Island  &  Padflc  BaUway  Com- 
pany. Judgment  tor  idalntltT,  and  defend- 
ant brings  error.    Affirmed. 

Tbe  plaintiff  In  error  will  be  designated 
as  def^dant,  and  defendant  In  error  as 
plaintiff.  In  accord  with  their  respective  ti- 
tles in  the  trial  court 


Plaintiff,  a  negro  preacher,  49  years  old, 
"well  wrapped,"  and  his  face  protected,  on 
November  27,  1911,  a  very  cold  and  stormy 
day,  with  a  strong  wind  from  the  northwest 
and  some  snow  and  sleet  falling,  wait,  fac- 
ing the  wind  at  times  and  with  side  to  It  at 
other  times,  from  a  settlement  called 
"Jacks,"  in  Blaine  county,  eight  miles,  to 
defendant's  station  at  Greenfield,  in  the 
same  county,  to  take,  as  he  did,  defendant's 
train  thence  to  Watouga,  In  said  county. 
Tbe  plaintiff  testified  that: 

"It  was  a  fierce  day,  snowy  day,  stormy  day, 
sleeting  and  snowing,  and  windy,  and  extremely 
cold." 

The  plaintiff  testified  as  to  his  suffering 
from  cold  en  route  and  upon  his  arrival  at 
the  station  as  follows: 

"Well,  I  was  cold,  certainly.  I  was  indeed 
cold.  I  presume  we  was  about  an  hour  and  half 
making  that  distance.  Come  with  our  faces  to 
the  wind  in  many  instances  coming  to  the  de- 
pot, and  had  it  sideways  coming,  but  I  didn't 
feel  as  cold  riding  as  I  did  when  I  got  out  of 
tbe  vehicle.  Then  it  seems  I  got  cold  sure 
enough.  I  was  well  wrapped  and  had  wraps 
on  me  and  around  me.  My  face  was  well  se- 
cured, but  when  I  got  out  I  got  cold  right 
•  •  •  Well,  I  was  stiff  and  numb,'  and 
eesldn't  ireally  om  uyseU  actively  as  I  did  be- 
fore being  out  there.  I  was  just  numb  and  stiff, 
and  my  feet  was  chilled.  The  man  who  was 
driving  his  hands  got  numb,  and  he  couldn't 
hold  the  lines,  and  I  drove  until  my  hands  give 
out,  and  the  horses  just  brought  us  in.  *  *  * 
On  the  depot  after  I  ^t  out  in  the  wind  I  got 
colder,  because  the  wind  got  to  me  better.  I 
got  completely  stiff.  After  the  wind  got  to  sift- 
ing through  me,  and  the  snow  was  falling  tre- 
mendously, and  the  wind  was  blowing,  too.*  We 
was  just  stiff." 

On  cross-examination  the  plaintiff  was 
asked  and   answered   questions  as  follows: 

"Q.  In  coming  in  from  the  country  your 
hands  became  thoroughly  numb  and  stiff  in  driv- 
ing? A.  Tea,  sir.  Q.  Were  your  feet  cold?  A. 
Yes,  sir.  Q.  You  were  pretty  cold  all  over 
when  you  got  to  the  depot?  A.  Not  so  fearfully 
cold ;  we  were  cold." 

Upon  plaintiff's  arrival  at  the  Greenfield 
station  about  a  half  an  hour  before  train 
time  he  found  the  negro  waiting  room  with- 
out beat  and  without  any  equipment  there- 
for, except  a  stove  in  which  there  was  a  fire 
In  the  adjoining  white  waiting  room,  from 
which  it  was  separated  by  a  partition  wall. 
In  the  upper  part  of  which  there  was  a  steel 
latticed  c^tenlng  or  wire  screen  with  one-inch 
meshes  about  3%  by  4%  feet  In  size.  This 
negro  waiting  room  was  about  4  or  5  feet 
wide  and  about  6  feet  long,  and  was  at  this 
time  In  use  as  a  storage  room  for  Irish  po- 
tatoes In  sack&  Tbe  plaintiff  further  tes- 
tified: 

"The  gentleman  who  hauled  me  there,  we  got 
off  and  made  entrance  in  the  colored  department, 
and  I  found  it  obstructed  by  something. 
Couldn't  get  the  door  open  very  far,  and  I  look- 
ed inside,  and  saw  quite  a  number  of  sacks  of 
Irish  potatoes,  I  discovered  it  to  be,  and  it  was 
so  very  cold  I  knocked  on  the  window  of  the 
agent's  office  and  asked  for  a  ticket  to  Watonga. 
I  suppose  it  was  about  train  time,  and  after 
I  purchased  the  ticket  I  inquired  as  to  the  time 
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the  train  -would  come,  and  he  said  to  me  the 
train  was  an  hoar  late  possibly,  and  maybe 
more.  I  says,  'I  am  about  to  freeze,  and  it's 
very  cold,  and  you  haven't  got  any  fire  in  here ;' 
and  he  says  'I  am  not  responaible  for  no  fire  not 
being  in  that  room ;  I  am  only  the  agent  here 
to  take  care  of  what  the  railroad  company  pat 
here.'  I  says.  Then  can  I  come  into  the  other 
room  and  get  warm?'  And  he  says,  'No;  that 
is  against  the  law,'  which  I  knew  it  was.  I 
says,  'What  must  I  do?  If  I  stay  here  I'll 
freeze.  I  can't  get  in  the  room.'  I  says,  'There 
ought  to  be  something  done  al>oat  this.'  He 
says,  'Well,  ane  the  railroad  company;  don't  sue 
me.  I  am  only  a  laborer  here,  and  I  only  take 
charge  of  what  they  place  here.  There  ia  a 
store  in  the  other  room,  and  I  keep  fire  in  there, 
and  not  In  this  room.'  *  •  •  I  walked  around 
in  the  front  part  of  the  depot  thinking  what  was 
best  for  me  to  do,  and  this  Stewart  man  saw  us 
over  there,  and  he  says,  'What  is  the  matter. 
Uncle  Gilmore?'  I  says,  'We  are  about  to  freeze 
and  can't  get  in  to  the  fire.'  He  says,  'You 
come  over  to  Mr.  Bartholomew's  store.'  I  says, 
'I  don't  know  if  we  can  make  it  there,  we  are 
so  cold  and  stiff.'  However,  we  went  over 
there." 

Here  the  plaintiff  testified  that  while  at 
the  depot  he  stayed  "ontside  the  door  on  tbat 
little  platform;  bad  no  other  place  to  go;" 
and,  farther,  as  to  the  condition  of  the  ne- 
gro waiting  room: 

"  *  *  *  And  the  entire  front  was  obstructed 
with  sacks  of  Irish  potatoes.  •  •  •  The  wall 
that  divides  the  colored  from  the  whites — the 
sacks  were  leaned  np  against  those  walls,  and 
the  entrance  to  the  door  of  the  colored  depart- 
ment and  in  the  corner  as  many  sacks  as  conld 
be  pat  in  there,  coming  on  up  against  the  door. 
The  hinges  of  the  door  was  not  obstructed  com- 
pletely. You  could  just  get  it  possibly  half  foot 
open.  I  shoved  that  much  cqten,  and  I  got  the 
man  to  move  a  sack.  •  •  *  After  I  came  out 
of  the  door  and  went  around  in  front  of  the  de- 
pot I  could  see  through  the  window  in  the  white 
department.    •    •    ♦ " 

The  evidence  reasonably  tends  to  prove 
that,  able  to  produce  bodily  beat,  as  he  was 
under  the  excitation  of  the  conditions,  plain- 
tiff, described  and  wrapped  as  he  was  for  its 
retention  while  en  route  to  the  defeudant'<i 
station  at  Gre^ifleld,  upon  his  arrival  at  the 
station  had  not  the  capacity  to  continue  to 
produce  and  retain  as  much  bodily  heat, 
and  be  suffered  much  more  from  cold  than 
be  had  suffered  en  route — was  In  greater 
need  of  the  aid  of  external  beat. 

The  evidence  reasonably  tends  to  prove 
that  the  plaintiff,  after  waiting  in  the  door- 
way of  the  negro  waiting  room  and  on  the 
south  side  of  the  depot  for  some  30  minutes, 
went  to  a  fire  in  Mr.  Bartholomew's  store, 
about  150  or  176  yards  away,  where,  with 
the  exception  of  one  trip  to  the  station  to  in- 
quire about  tbe  train,  be  remained  until  the 
train  came  In,  an  hour  or  more  late,  when 
he  took  tbe  train  for  bis  home  In  Watonga. 
Mr.  Bartholomew  testified  that  plaintiff  com- 
plained of  being  and  "seemed  to  be  very 
cold";  and  another  witness  said  be  "stdv- 
ered  around  the  stove"  In  the  store  and  com- 
plained of  being  cold.  Upon  bis  arrival  at 
Watonga  he  went  first  to  a  fire  at  tbe  home 
of  a  friend  between  the  station  and  bis  own 
borne,  and  stayed  by  that  fire  an  hour  or 
more  and  until  be  felt  sulficlently  recovered 


from  the  cold  to  proceed  to  bis  own  borne. 
Upon  bis  arrival  at  his  own  home  be  went  to 
bed,  and  was  "practically"  in  bed  all  tbe 
time  for  about  8  or  10  days,  suffering  pain 
in  his  legs,  bis  arms,  one  shoulder,  one  foot, 
both  lungs,  and  an  Impairment  of  bis  voice 
as  a  result  of  his  said  exposure  to  the  cold 
weather  mentioned.  It  was  in  the  follow- 
ing January  before  he  was  able  to  perform 
his  ministerial  duties  "satisfactory  to  tbe 
people,"  and  at  tbe  time  of  tbe  trial  be  was 
stlU  '^uny"  and  "stove  up."  He  testified 
that  bis  affliction  Is  usually  termed  rheuma- 
tism, and  that  he  had  bad  fairly  good  bealtb 
prior  to  his  said  exposure  and  suffering  from 
cold.    As  to  this  be  testified: 

"I  had  fairly  good  health.  I  had  only  one  de- 
fect in  my  health.  My  right  leg  some  10  or  12 
years  ago  was  supposed  to  have  been  fractur- 
ed. Aside  from  that,  I  was  as  healthy  as  any- 
body ;  bad  no  physical  misery  to  deter  me  in  my 
calling.  I  went  freely  and  took  no  medicine.  I 
was  all  right" 

He  testified  to  purchasing  medicines,  "lin- 
iments and  different  things,  and  patent  medi- 
cines, and  some  to  take  internally,"  since  tbe 
time  of  bis  exposure;  and  on  cross-examina- 
tion be  admitted  by  an  afiOrmative  answer  to 
a  question  directed  thereto  that  be  had  tak- 
en medicine  "for  biliousness  and  oae  thing 
and  another"  before  that  time. 

The  defendant  reserved  no  exception  to, 
interposed  no  objection  to^  and  made  no  mo- 
tion to  strike  any  of  tbe  foregoing  evidence 
or  any  evidence  adduced  in  proof  of  any  of 
the  foregoing  facts,  wblcb  show  tbe  case  as 
made  out  by  tbe  plaintiff  before  resting;  and 
tbe  same  stands  practically  uncontroverted 
In  every  important  particular.  Tbe  sufilclen- 
cy  of  said  evidence  to  prove  tbat  plaintiff's 
failure  to  provide  a  reasonably  comfortable 
negro  waiting  room  at  its  said  station  at 
Greenfield  during  the  time  of  plaintiff's  said 
wait  thereat  was  tbe  proximate  cause  of 
tbe  plaintiff's  subsequent  physical  condition, 
as  well  as  bis  physical  condition  during  tbe 
time  he  was  at  said  station,  was  not  in  any 
manner,  except  by  demurrer  to  plaintiff's  evi- 
dence and  by  request  to  direct  a  verdict,  chal- 
lenged during  the  trial  of  tbte  cause;  bat,  to 
the  contrary,  the  defendant  adduced  evidence 
as  to  bis  bad  physical  condition  at  tbe  time 
of  tbe  trial,  about  14  months  after  tbe  date 
of  bis  said  exposure  to  cold  weather,  appar- 
ently assuming  that  bis  subsequent  physical 
condition  was  proximately  caused  by  said 
exposure,  and  showing  sucb  condition  to  be 
worse  than  did  the  evidence  adduced  by  tbe 
plaintiff. 

A  physician  wbo  at  the  time  of  the  trial 
examined  tbe  plaintiff  at  tbe  instance  of  the 
defendant  testified  in  behalf  of  tbe  defend- 
ant as  follows: 

"Well,  I  took  off  all  bis  clothes,  except  his 
shirt,  and  I  pulled  those  up  over  his  head  so  all 
the  parts  would  be  exposed.  I  found  on  examin- 
ing him,  first,  tbat  he  has  two  degrees  of  fever, 
and  also  an  accumulation  of  water  in  the  abdo- 
men, which  is  due  to  various  causes.  He  gets 
up  at  night  from  six  to  eight  times,^!  ;tti|«%  Ji* 
gitized  by ' 
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said,  to  paaa  his  water.  Outside  of  that  his 
physical  condition  I  find  is  in  good  shape — as 
good  as  you  generally  find  in  a  man  of  his  age. 
•  •  •  Ezpoaure  to  weather  is  very  often  the 
cause  of  nephritis  and  inflammation  of  the  lud- 
neys,  which  causes  the  accumulation  of  water  in 
the  abdomen." 

This  physician,  upon  being  speciflcally 
questioned  by  defendant  In  this  regard,  fur- 
ther testified  that  plaintiff's  condition  could 
have  resulted  from  "Tarlous  causes";  that 
he  did  not  know  what  per  cent  of  "nephri- 
tis" Is  caused  by  exposure  to  weather ;  that 
he  did  not  know  how  to  answer  a  question 
as  to  what  Is  its  greatest  cause;  that  "it  is 
an  Inflamed  condition  of  the  kidneys;  some 
I>eopIe  Inherit  it,  and  others  get  It  by  expo- 
sure and  hard  work  and  drinking  different 
waters,  and  others  get  it  by  drinking  alcohol 
and  whisky";  and  that  be  could  not  tell 
whether  plaintiff  had  been  so  affected  a  long 
or  only  a  short  time. 

There  was  no  evidence  whatever  of  any 
cause  of  plaintiff's  said  subsequent  pains, 
sufferings,  and  afflictions  other  than  said 
"exposure  to  weather" ;  and  his  testimony  to 
his  prior  good  health,  without  even  an  at- 
tempt on  the  part  of  the  defendant  to  dis- 
credit the  same,  tends  to  negative  the  ex- 
istence of  any  other  cause. 

At  the  conclusion  of  the  evidence  for  the 
plaintiff  the  defendant  demurred  to  the  same 
upon  the  following  ground: 

"The  evidence  adduced  on  behalf  of  the  plain- 
tiff in  this  cause,  together  with  the  lawful  infer- 
ences that  may  be  drawn  therefrom,  is  insuffi- 
cient as  an  action  against  this  defendant." 

At  the  conclusion  of  all  the  evidence  the 
defendant  moved  the  court  as  follows: 

"  ♦  ♦  'To  direct  the  jury  to  return  a  ver- 
dict in  this  case  in  favor  of  the  defendant  on  the 
following  grounds,  to  wit:  (1)  That  the  evi- 
dence in  this  case,  together  with  all  the  lawful 
inferences  to  be  drawn  therefrom,  is  insufficient 
to  sustain  a  recovery  by  the  plaintiff  against 
this  defendant ;  <2)  for  the  reason  that  it  is  not 
sufficient  and  there  is  no  sufficient  evidence  in 
this  case  to  sustain  a  recovery  by  the  plaintifl 
against  the  defendant." 

All  other  instructions  requested  by  the  de- 
fendant were  given  the  Jury,  and  no  excep- 
tion was  reserved  to  any  instruction  given. 
The  defendant  raised  no  question  of  contrib- 
utory negligence  either  In  the  trial  court  or 
here. 

A  verdict  for  plaintiff  for  $150  was  return- 
ed, and  Judgment  entered  accordingly;  and, 
a  motion  for  a  new  trial  having  been  denied, 
the  defendant  brings  the  case  to  this  court 
for  review. 

C.  O.  Blake,  R.  J.  Roberts,  W.  H.  Moore, 
and  J.  O.  Gamble,  all  of  El  Beno,  and  K. 
W.  Sbartel,  of  Oklahoma  City,  for  plaintiff 
in  error.  Ed  Baker,  of  Watonga,  for  defend- 
ant in  error. 

THACKER,  a  (after  stating  the  facts  as 
atiove).  The  facts  In  this  case  are  substan- 
tially the  same  as  In  the  case  of  St.  !>.,  I. 
M.  &  S.  Ry.  Co.  V.  licwls,  39  Okl.  677,  136 
Fac  896;   and  It  appears  tbat  the  Instant 


case  should  be  affirmed  upon  the  authority  of 
that  case. 

Other  cases  Involving  the  same  character 
of  breach  of  duty  by  carriers  of  passengers 
and  to  the  same  effect,  which  seem  to  sup- 
ply answers  to  such  questions  presented  by 
the  defendant  in  the  instant  case  as  are  not 
expressly  decided  In  the  case  of  St.  L.,  I.  M. 
&  S.  Ry.  Co.  V.  Lewis,  supra,  are  the  fol- 
lowing: St  Ij.,  I.  M.  &  S.  Ry.  Co.  ▼.  Hook, 
83  Ark.  684,  104  S.  W.  217;  Draper  v.  Evans- 
vllle  &  Terre  Haute  R  Co.,  166  Ind.  117,  74 
N.  B.  889,  6  Ann.  Cas.  560,  and  notes  ;  Brack- 
ett  V.  Southern  Ry.  Co.,  88  S.  C.  447,  70  S.  B. 
1026,  Ann.  Cas.  19120, 1212 ;  Idlssonrt  K.  &  T. 
R.  Go.  y.  McCutcheon,  33- Tex.  Civ.  App.  657, 
77  S.  W.  232 ;  International  &  Great  North- 
em  R.  Co.  v.  Doolan,  56  Tex.  Civ.  App.  603, 
120  S.  W.  1118 ;  Chicago,  R.  I.  &  G.  Ry.  Co. 
V.  Groner,  43  Tex.  av.  App.  264,  96  S.  W. 
1118;  Texas  Midland  R  Co.  v.  Little  (Tex. 
av.  App.)  77  S.  W.  958;  Missouri,  K.  &  T. 
R.  Co.  of  Texas  v.  Byrd,  40  Tex.  CiT.  App. 
315,  89  S.  W.  991 ;  Cincinnati,  N.  O.  &  T.  P. 
Ry.  Co.  V.  Mounts,  81  Ky.  Law  Rep.  1162, 104 
S.  W.  748;  Boothby  v.  Grand  Trunk  Ry., 
66  N.  H.  342,  34  AtL  167.  Also  see  Bannis- 
ter V.  H.  Jevne  Co.  (C;al.)  161  Pac.  64& 

Among  the  numerous  reported  cases  Involv- 
ing questions  of  liability  for  personal  inju- 
ries resulting  from  two  or  more  causes.  In- 
cluding as  one  such  cause  the  negligence  of 
the  party  against  whom  the  action  is  brought, 
are  the  following:  Pacific  Telephone  &  Tel- 
egraph Co.  V.  Hoffman,  208  Fed.  221,  125  O. 
C.  A  421;  Patton  v.  Southern  Ry.  <3o.,  82 
Fed.  979,  27  C.  C.  A  287;  The  Joseph  B. 
Thomas  (D.  O.)  81  Fed.  578;  Donnelly  v. 
Ft  Dodge  Portland  Cement  Corporation 
(Iowa)  148  N.  W.  982 ;  Clark  v.  PubUc  Serv- 
ice Electric  (3o.,  86  N.  J.  Law,  144,  91  Atl. 
83;  Helena  Gas  (3o.  v.  Rogers,  104  Ark.  59, 
147  S.  W.  473;  City  of  Louisville  v.  Brld- 
well,  160  Ky.  589,  150  S.  W.  672 ;  Thoresen  v. 
St  Paul  &  Tacoma  Lumber  Co.,  73  Wash.  99, 
131  Pac.  646,  132  Pac.  860 ;  Freeman  v.  Mis- 
souri &  E.  Telephone  Co.,  160  Mo.  App.  271, 
142  S.  W.  733;  Schermerhom  v.  New  York 
Central  &  H.  R  Co.,  33  App.  Dlv.  17,  53  N. 
Y.  Supp.  279;  Burk  v.  Creamery  Package 
Mfg.  Co.,  126  Iowa,  780,  102  N.  W.  793,  106 
Am.  St  Rep.  877;  Slegel,  Cooper  ft  Ca  v. 
Trcka,  218  lU.  569,  75  N.  E.  1063,  2  L.  R  A. 
(N.  S.)  647,  109  Am.  St  Rep.  302;  Comm<»i- 
wealth  Electric  Co.  v.  Rose,  214  lU.  645,  73 
N.  E.  7S0.  Also  see  1  Shearman  ft  Redfleld 
on  the  Law  of  Negligence  (6th  Ed.)  {  89,  p.  7a 

For  cases,  though  not  involving  personal 
Injuries,  tbat  are  in  point  in  principle  and 
by  analogy  of  reasoning,  see  Chicago,  Rock 
Island  &  Pacific  Ry.  Co.  ▼.  McKone,  36  Okl. 
41,  127  Pac.  488,  42  L.  R.  A  (N.  S.)  709;  St 
liOUis  ft  San  Francisco  Ry.  Co.  v.  Dreyfus, 
42  OkL  401,  141  Pac.  773,  L.  B.  A  1915D, 
647. 

Among  the  cases  not  already  dted  showing 
tbat,  where  a  personal  Injury  has  been  caus- 
ed in  any  substantial  part  by  a<^<MUtble  neg- 
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Ugence,  as  well  as  where  so  caused  In  whole, 
the  right  of  recovery  Is  not  defeated  by  the 
fact  that  some  other  physical  condition  for 
which  the  negligent  parl7  is  not  responsible 
superinduced  or  enhanced  the  injury,  and 
that  sach  other  physical  condition  affects 
only  the  amount  of  damages  recoverable,  are 
the  following :  Webber  v.  Old  Colony  Street 
By.  Co.,  210  Mass.  432,  97  N.  B.  74;  Stand- 
ard OU  Co.  v.  Bowker,  141  Ind.  12,  40  N.  B. 
128;  InulsviiUe  &  N.  R.  Co.  t.  Northlngton, 
91  Tenn.  (7  Pickle)  58,  17  S.  W.  880, 16  L.  B. 
A.  268 ;  Mlehlke,  Respondent,  v.  Nassau  Elec- 
tric Ry.  Co.,  129  App.  Dlv.  438,  114  N.  Y. 
Snpp.  90;  Waterman  r.  Chicago  ft  Alton  R. 
Co.,  82  Wis.  613,  62  N.  W.  247,  1136;  Hem- 
don,  Respondent,  t.  CHty  of  Springfield,  137 
Mo.  App.  613,  119  S.  W.  467 ;  Hope  v.  Troy  ft 
Lanslngburg  R.  Co.,  40  Hun,  C38;  Owens  v. 
K.  a,  St  J.  ft  C.  B.  R.  Co.,  95  Mo.  160,  8  S. 
W.  350,  6  Am.  St.  Rep.  39. 

The  only  errors  presented  for  our  consider- 
ation Involve  the  single  inquiry  as  to  whether 
the  verdict  Is  sustained  by  sufficient  evidence. 

[1,  2]  It  is  well  settled  that.  If  there  is  any 
evidence.  Including  all  permissible  inferences 
therefrom,  reasonably  tending  to  support  the 
verdict,  the  same  must  be  accepted  as  true,  In 
reviewing  a  law  case  in  the  Supreme  Court, 
and  is  sufficient  Johnson  v.  Johnson,  43 
Okl.  682, 143  Pac.  670 ;  McKemle  v.  Albright 
144  Pac.  1027;  City  of  Guthrie  v.  Snyder,  43 
OkL  334, 143  Pac.  8 ;  Cummins  v.  Bridges,  42 
Okl.  200,  140  Pac.  1146 ;  McConnell  v.  Wat> 
kins,  42  Okl.  214, 140  Pac.  1167 ;  Great  West- 
em  Coal  ft  Coke  Co.  v.  Serbantas,  160  Pac. 
1042. 

[3]  Among  the  cases  either  defining  "tend" 
or  'tending,"  or  otherwise  throwing  light  up- 
on the  meaning  of  the  term  "reasonably  tend- 
ing to  prove,"  as  used  in  ascertaining  it  there 
is  any  evidence  of  a  fact  in  issue  Justifying 
or  requiring  its  submission  to  the  Jury,  are 
the  following :  Vlgel  v.  Naylor,  24  How.  208, 
16  L.  Bd.  646 ;  Shaw  v.  New  Year  Gold  Mines 
Co.,  81  Mont  138,  77  Pac.  616;  White  v. 
State,  163  Ind.  689,  64  N.  B.  763;  Nash  v. 
State,  61  Tex.  Cr.  R.  259,  134  S.  W.  709; 
Hogue  V.  State,  93  Ark.,  316,  124  S.  W.  783, 
130  S.  W.  167. 

In  the  brief  for  the  defendant  its  action- 
able negligence,  or.  In  other  words.  Its  breach 
of  duty  to  the  plaintiff,  Is  admitted  as  fol- 
lows: 

"It  may  be  admitted  for  the  purpose  of  the 
argument  •  •  •  that  the  colored  waiting 
room  of  the  defendant  at  Greenfield  was  not 
properly  warmed,  and  was  used  on  the  day  in 

?uestion  to  a  large  extent  for  the  storage  of 
rish  potatoes ;  *  *  *  that  the  defendant,  by 
reason  of  a  custom  or  usage,  as  well  aa  under 
the  la^s  of  the  state,  was  under  the  duty  to 
provide  for  a  reasonable  length  of  time  before 
the  arrival  of  its  trains  a  waiting  room  for  col- 
ored passengers,  well  warmed  and  comfortable 
in  other  respects;  and  that  the  plaintiff  pre- 
sented himself  at  the  defendant's  station,  for  the 
purpose  of  taking  passage  on  its  train,  within 
a  reasonable  time  prior  to  its  scheduled  arrival; 
or,  in  other  words,  it  may  be  admitted  that 
the  defendant  was  under  a  duty  to  the  plaintiff 


to  provide  a  waiting  room  well  wanned  and 
comfortable,  and  that  It  breached  that  dnty." 

After  making  this  admission  the  defendant 
proceeds  to  argue  In  its  brief:  (1)  That 
there  is  no  evidence  reasonably  famding  to 
prove  that  defendant's  neglij^noe  was  the 
proximate  cause  of  the  plaintiff's  injuries, 
there  being  no  medical  testimony  to  that  ef- 
fect; and  (2)  that,  even  If  plaintiff's  Inju- 
ries did  result  from  exposure  to  cold  weather. 
there  is  no  evidence  reasonably  tending  to 
prove  that  it  resulted  from  defendant's  neg- 
ligence and  not  from  bis  prior  exposure.  The 
true  answer  to  these  propositions  seems  obvi- 
ous and  conclusive  against  the  defendant 

In  examining  this  question,  we  may  as 
well  say  at  the  outset  that  in  view  of  plain- 
tiff's prior  good  health,  of  hia  Immediately 
following  sufferings  and  afflictions,  and  of 
the  absence  of  any  evidence  that  there  was 
any  cause,  other  than  exposure  to  the  ex- 
tremely cold  weather  under  consideration,  of 
his  said  subsequent  sufferings  and  afflictions, 
which  came  as  if  the  natural  sequence  of 
such  exposure,  we  deem  It  too  clear  to  Jus- 
tify discussion  that  there  is  sufficient  evi- 
dence to  warrant  the  inference  that  sncb 
sufferings  and  afflictions  were  proximately 
caused  by  such  exposure. 

The  undisputed  evidence  not  only  shows 
defendant's  breach  of  duty  to  i^lntlff,  as 
admitted  in  the  above  quotation  from  the 
former's  brief,  bnt  it  also  shows  that  as  the 
proximate  result  of  defendant's  neglect  to 
perform  Its  dnty  to  plaintiff  in  this  regard, 
the  latter,  for  about  80  minutes,  suffered 
severely  firom  cold  at  a  time  when  his 
naturally  diminished  powers  of  lealstaace, 
or,  In  other  words,  his  ability  and  dlapoei- 
tlon  to  produce  body  heat  within  himself, 
was  much  below  normal,  and  far  from  equal 
to  the  excessive  demands  of  the  occasion. 
The  defendant  mnst  have  known  that  pas- 
sengers coming  any  considerable  distance  in 
such  extremely  cold  weather  to  its  station, 
with  cMisequent  diminished  supply  of  body 
fuel  and  decreased  capacity  to  produce  body 
heat,  would  be  in  great  need  of  the  aid 
of  external  heat  to  prevent  physical  suffer- 
ing while  waiting  for  Its  train  In  the  more 
or  less  relaxed  state  that  ordinarily  follows 
such  Journeys;  and  it  Is  at  least  a  reason- 
able, and  therefore  permissible.  Inference 
that  a  duly  comfortable  waiting  room  would 
have  prevented  much,  If  not  practically  all, 
of  plaintiff's  suffering  from  cold  while  wait- 
ing about  30  minutes  at  ddtendant's  station. 
It  thoB  appears  that  the  evidence  as  to  de- 
fendant's breach  of  duty  and  plaintiff's  con- 
sequent suffering  for  80  minutes  next  after 
arriving  at  the  station  is  sufficient  to  sus 
tain  the  verdict  and  Judgment  without  ref- 
erence ti>  his  Bubsequoit  afflictions.  How- 
ever, as  the  instructions  to  the  Jury  indicated 
said  subsequent  afflictions  as  the  principal 
injury  for  which  plaintiff  demanded  dam- 
ages, and  the  defendant's  argument  in  Its 
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brief  aasnmes  that  the  damages  Allowed  were 
predicated  alone  upon  the  same,  we  feel  that 
we  should  also  discuss  the  question  as  to 
whether  the  evidence  reasonably  tends  to 
prove  the  defendant's  said  negligence  proxi- 
mately caused  the  same  or  any  substantial 
part  thereof. 

[4]  Although  expert  opinion  testimony  may 
be  forenslcally  necessary  to  insure  a  correct 
inference  by  a  Jury  from  the  proven  basic 
facts  upon  which  such  testimony  and  such 
Inference  are  alike  based,  such  testimony 
Is  not  binding  upon  the  Jury,  but  is  merely 
advisory  and  Intended  to  aid  it  in  sound 
reasoning  and  correct  conclusion  from  such 
proven  basic  facts;  and,  in  cases  where  such 
testimony  Is  admissible,  it  would  se^n  that 
such  testimony,  strictly  speaking,  can  never 
be  regarded  as  legally  necessary  to  sustain 
a  Jury's  inference  from  such  proven  liasic 
facte,  though  the  ooort  may  not  know  such 
Inference  to  be  correct,  unless  the  court  Is 
convinced  and  can  say  such  inference  is 
unwarranted  (3  Modern  I>aw  of  Evidence, 
by  Chamberlayne,  §  2377,  p.  322d;  2  Jones, 
Commentaries  on  Evidence,  H  367,  392;  Con- 
gress &  E.  Spring  Co.  v.  Edgar,  99  U.  S.  845, 
25  L.  Ed.  487;  Union  Ins.  Co.  r.  Smith,  124 
V.  a.  40B,  8  Sup.  Ct  534,  31  L.  Ed.  497;  Head 
▼.  Hargrave,  105  U.  S.  45,  26  U  Ed.  1028; 
OoUey  T.  Sapp,  142  Pac.  989) ;  bnt  in  the  in- 
stant case  the  defendant  produced  such  ex- 
pert testimony  from  a  physician  who  sup- 
plied mudi  tb&t  might  be  thought  lacking 
In  the  evidence  adduced  by  the  plaintUI  as 
to  the  proximate  cause  of  his  subsequent  af- 
flictions, especially  as  to  the  proximate 
cause  of  his  bdng  "puny"  and  "stove  np" 
at  the  time  of  the  trial. 

The  defendant  erroneously  contends  upon 
the  inapplicable  authority  of  Solts  ▼.  South- 
western Cotton  Oil  Co.,  28  Okl.  706, 115  Pac. 
776,  quoting  with  approval  Patton  v.  Texaa 
&  Pacific  By.  Co.,  179  U.  8.  658,  21  Sup.  Ot 
275,  46  li.  Ed.  361,  and  other  authorities 
to  the  same  effect,  that  tbe  testimony  leaves 
the  matter  uncertain,  in  that  either  plain- 
tiff's drive  to  the  station  In  an  open  vehicle 
or  his  80  minutes'  wait  thereat  without  the 
aid  of  external  heat  may  have  brought  about 
his  subsequent  afflictions,  for  the  latter  of 
which  causes  only  the  plaintiff  is  responsi- 
ble, so  that  the  Jury  is  left  to  guess  l)etween 
Oieae  two  causes,  and  find  that  the  negli- 
gence of  the  defendant  is  the  real  cause, 
when  there  Is  no  satisfactory  foundation  in 
the  testimony  for  that  conclusion,  as  If 
said  causes  were  inconsistent,  and  the  exist- 
ence of  one  negatived  the  existence  of  the 
other.  This  contention  would  be  sound  and 
these  authorities  applicable  if  only  one  of 
these  two  causes  could  have  produced  such 
subsequent  affliction,  if  these  causes  could 
not  have  operated  together  to  produce  the 
same,  and,  further.  If  the  evidence  furnished 
no  criterion  by  which  the  Jury  might  find 
that  d^endant's  negligence  was  the  real 
cause  of  the  whole  or  some  substantial  part 


of  such  subsequent  afflictions.;  bnt  the  con- 
tention is  not  sound  and  the  authorities  are 
not  in  i>oint  here,  where  both  causes  may 
together  or  the  defendant's  negligence  alone 
may  have  produced  these  afflictions,  and  we 
are  unable  to  say  that  the  evidence  does  not 
afford  a  basis  from  which  the  Jury  may 
reasonably  have  inferred  that  but  for  said 
30  minutes'  wait  in  the  cold  the  plaintiff 
would  not  have  suffered  any  or  some  sub- 
stantial part  of  such  afflictions. 

It  is  at  least  a  matter  of  common  positive 
knowledge  that  one  so  thinly  clad  that  his 
sufferings  from  cold  would  be  Intense  and  of 
serious  after  effect,  if  not  fatal,  in  an  hour 
and  a  h^lf  of  exi>osure  to  extremely  cold 
weather,  may  expose  himself  to  the  same 
weather  for  a  moment  or  somewhat  longer 
without  experiencing  any  considerable  dis- 
comfort; and  it  would  seem  that,  in  the  light 
of  common  knowledge  that  the  need  of  the 
aid  of  external  heat  Increases  with  each 
moment  of  such  exposure  when  the  demand 
for  body  heat  exceeds  its  abUity  to  produce  a 
sufficiency  from  within,  and  that,  if  a  person 
had  such  aid  before  passing  the  determinate 
rallying  point,  no  subsequent  affliction  would 
result  therefrom,  this  court  cannot  say  that 
an  inference  that  plaintiff's  subsequent  afflic- 
tions were  due  in  whole  or  in  some  substan- 
tial part  to  his  exposure  at  the  defendant's 
station  is  unwarranted.  Indeed,  such  an 
inference  would  seem  to  rest  upon  practically 
as  solid  ground  as  the  Inference  that  plain- 
tiff's suffering  at  the  station  for  30  m^utes 
was  due  in  whole  or  in  some  substantial  part 
to  his  exposure  at  the  time,  rather  than 
to  his  prior  exposurei  which  latter  must 
have  contributed  to  an  extent  difficult  to 
determine  to  his  suffering  during  said  30 
minutes,  and,  however  improbable,  it  is  not 
impossible  that  before  his  arrival  at  the 
station  he  had  so  far  passed  a  determinate 
rallying  point  that  the  heat  of  a  reas<Hiably 
comfortable  waiting  room  would  have  re- 
lieved his  conscious  suffering  but  Uttle. 

As  to  whether  and  to  what  extent  defend- 
ant's breach  of  duty  to  the  plaintiff  caused 
plaintiff's  subsequent  affliction,  as  well  as 
to  whether  and  to  what  extent  snch  breach 
of  duty  caused  plaintiff's  suffering  at  the 
station,  was  a  question  for  the  Jury,  which 
its  verdict  finally  determined.  See  all  the 
cases  herdnbefore  cited. 

If;  as  mast  be  admitted.  It  Is  impossible  to 
find  in  the  record  in  the  instant  case  evi- 
dence indicating  the  precise  lines  between 
the  injury  suffered  after  plaintiff's  arrival 
at  the  station  and  defendant's  breach  of  duty 
as  the  proximate  result  of  bis  prior  exposure 
only  and  the  injury  suffered  only  as  the 
proximate  result  of  such  breach  of  duty, 
and  difficult  to  find  any  satisfactory  measure 
by  which  to  determine  the  extent  of  the  In- 
Jury  and  consequent  amount  of  danlages 
properly  chargeable  to  the  defendant,  such 
considerations  apparently  have  not  in  the 
past  history  of  personal  injury  caaea  prerent-, 
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ed  the  submission  of  such  questions  to  the 
Jury  nor  affected  the  conclusiveness  of  its 
verdict  Similar  difficulties  often  present 
themselves  in  determining  the  amount  of 
damages  (St.  h.  &  3.  V.  Ry.  Ca  t.  Long,  41 
OkL  177, 137  Pac.  1156,  Ann.  Cas.  1915C,  432, 
with  notes),  and,  indeed  equally  difficult 
tasks  have  been  by  legislation  specifically  im- 
posed upon  Juries,  as,  e.  g.,  where  in  giving 
damages  for  injuries  caused  by  the  combined 
negligence  of  a  plaintiff  and  a  defendant 
the  Jury  is  required  to  return  a  verdict  for 
only  such  part  of  the  whole  amount  as  Is 
apportionable  to  the  negligence  of  the  de- 
fendant 

In  the  case  of  St  L.,  I.  M.  &  S.  Ry.  Co.  v. 
Hook,  supra,  an  unwarmed  depot  case.  It  was 
held: 

"Where  a  passenger  was  compelled  to  wait 
several  hours  in  an  unheated  waiting  room  at  a 
passenger  depot,  and  contracted  a  cold  there 
which  developed  Into  a  case  of  pneumonia  with- 
in 36  hours,  and  there  was  evidence  tending  to 
show  that  the  pneumonia  resulted  from  the  ex- 
posure, the  jury  were  justified  in  finding  that 
the  condition  of  the  waiting  room  was  the  cause 
of  the  disease,  and  in  holdmg  the  railroad  com- 
pany liable." 

In  that  case  the  passenger,  a  child,  had 
been  exposed  to  the  cold  in  going  300  yards 
to  the  station,  and  if,  aa  is  said,  pneumonia 
is  infections,  and  in  a  measure  contagious, 
may  have  contracted  the  same  from  another 
child  in  the  same  family  who  had  Just  re- 
covered from  that  disease. 

In  Texas  Midland  R.  A.  Co.  ▼.  Little,  su- 
pra, an  unwarmed  depot  case,  It  was  held: 

"in  a  husband's  action  for  the  suffering  of  his 
wife,  occasioned  by  the  unwarmed  condition  of 
defendant  railroad  company's  depot,  the  fact 
that  the  wife  was  cold  when  she  entered  the  de- 
pot would  not  affect  the  right  to  recover  for  suf- 
fering for  continued  or  increased  cold  thereafter, 
occanoned  by  its  unwarmed  condition." 

In  the  case  of  Chicago,  R.  I.  &  O.  Ry.  Co. 
V.  Groner,  supra,  an  unwarmed  depot  case, 
it  was  held: 

"Where  the  wife  of  the  plaintiff  had  consump- 
tion at  the  time  of  her  exposure  to  cold  through 
the  negligence  of  the  defendant  and  such  negli- 

fence  reasonably  and  naturally  aggravated  the 
isease  and  hastened  her  deaui,  the  defendant 
would  be  liable  if  such  death  was  a  proximate 
result  of  said  negligence.  In  such  case  the  de- 
fendant's negligence  would  be  a  contributing 
cause  of  the  death,  and  the  negligence  could  not 
be  excused  on  the  ground  that  death  would  have 
occurred  later.  This  fact  goes  only  to  the 
amount  of  damages." 

In  Missouri.  K.  &  1.  Ry.  Co.  v.  MoCutcb- 
eon,  supra,  an  unwarmed  depot  case,  it  was 
held: 

"Where,  in  an  action  for  injuries  resulting 
from  exposure  to  the  inclement  weather,  plain- 
tiff alleged  and  the  evidence  showed  that  her 
ovaries  had  become  affected,  it  was  permissible 
for  her  to  testify  to  the  effect  that  such  diseased 
condition  would  naturally  have  upon  other  or- 
gans of  the  body,  though  there  was  no  allega- 
tion as  to- the  effect  upon  such  other  organs." 


We  have  found  no  case  In  which  the  plain- 
tiff, without  qualifying  as  an  expert,  has 
been  denied  the  right  to  testify  to  subse- 
quent illness  as  a  result  of  exposure  to  in- 
clement weather ;  and  in  the  case  last  above 
quoted,  as  will  be  seen  from  the  quotation,  a 
witness  was  allowed  to  testify  to  the  natural 
effect  of  a  bodily  condition,  while  In  the  case 
of  International  &  6.  N.  R.  R.  Co.  v.  Doolan. 
supra,  the  plaintiff  testified  that  she  "ixiok 
cold  from  the  exposure,"  etc. 

In  the  case  of  Standard  Oil  Co.  v.  Bowker, 
supra,  it  was  held: 

"That  plaintiff  disobeyed  his  physician's  in- 
structions, in  taking  improper  exercise,  which 
contributed  to  his  ailment,  will  not  prevent  a 
recovery,  but  only  goes  to  the  amount  of  dam- 
ages." 

In  the  case  of  Louisville  &  N.  R.  Co.  v. 
Xoithington,  supra,  it  was  held: 

"In  an  action  for  negligent  killing,  where  gal- 
loping consumption  was  claimed  by  defendant 
to  have  been  the  cause  of  the  death,  which  oc- 
curred about  a  month  after  the  accident  the 
court  having  instructed  that,  'if  the  injury  was 
slight  and  of  such  a  character  as  to  mmply  ag- 
gravate the  disease,  and  he  died  of  the  disease, 
and  not  of  the  injury,  then  plaintiff  cannot 
recover,'  there  was  no  error  in  adding,  'but  if 
the  death  was  hastened  or  occurred  sooner  by 
reason  of  the  injury,  •  •  •  then  the  injury 
was  the  cause  or  the  death." 

In  Miehlke  v.  Nassau  mectric  Railroad 
Co.,  supra,  it  was  held: 

"A  passenger  injured  by  the  negligence  of  a 
railroad  company  need  not  have  been  physicaUy 
sound  in  order  to  recover  for  injury  actually 
sustained." 

The  cases  hereinbefore  cited  as  defining 
'tend"  and  "tending"  and  as  otherwise  throw- 
ing light  upon  the  question  also  support  tlie 
view  that  in  the  instant  case  the  evidence 
reasonably  tends  to  support  the  verdict 

The  Jurors,  in  the  light  of  common  ex- 
perience and  knqwledge,  may  have  inferred 
either  that  plaintiff  bad  not  passed  a  deter- 
minate and  easy  rallying  point '  when  he 
reached  the  station,  or,  if  so,  that  he  had 
not  so  far.  passed  the  same  but  that  bis 
subsequent  sufferings  and  afflictions  would 
have  been  substantially  less  if  a  duly  com- 
fortable waiting  room  liad  been  provided  for 
him;  and,  if  defendant's  breach  of  duty 
proximately  caused  eitlier  the  whole  or  any 
substantial  part  of  plaintiff's  sufferings  while 
at  the  station,  or  the  whole  or  any  substan- 
tial part  of  his  subsequent  sufferingB  and  af- 
flictions, it  was  liable  for  the  damages  given 
against  it  in  this  action. 

For  the  reasons  stated,  the  Judgment  of 
the  trial  court  should  be  affirmed. 

•  COLLIBR,  C,  not  partldpadng. 

PER  CURIAM.    Adopted  in  wholes 
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BROWN  «t  «L  T.  DENNY,  B<«er«  County 

Treasurer.     (No.  5&14.) 
(Supreme  Court  of  Oklahoma.    Nov.  9,  191S.) 

(Syllaiut  by  the  Court.) 

1.  Injunction  «=3l68— Dissolution  on  HO' 

TION— i'LBADJNO. 

Where  «  petition  in  equity  fails  in  its 
averments  to  state  a  case  requiring  equitable 
relief,  and  an  order  of  temporary  injunction 
is  improvidently  issued  thereon,  it  is  not  er- 
ror for  the  court  to  dissolve  same  later,  on 
motion  so  to  do. 

IKd.  Note. — For  other  cases,  see  Injunction, 
Cent.  Dig.  iS  867-871;  Dec.  Dig.  <S=3l03.] 

2.  Taxation   «=»181  —  Pbopebtt    Subjbct— 

AlXOnCENTS. 

Tile  grant  at  nontaxable  land  to  tiie  al- 
lottees of  the  Cherokee  Tribe  of  Indians  by 
yirtue  of  the  provisloiis  of  Act  Cong.  July  1, 
1002,  c.  1375,  32  Stat  716,  known  as  the 
Cherokee  Treat?,  covers  only  the  homestead 
of  40  acres;  and  the  lands  of  such  allottees 
other  than  homesteads,  from  which  restrictions 
have  been  removed  by  act  of  Congress,  are  sub- 
ject to  taxation. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  J  46:  Dec.  Dig.  <&=>181;  Indians, 
Cent.  Dig.  I  64.] 

CommlssionerB'  Opinion,  Division  No.  1. 
Error  from  District  Gonrt,  Bogers  County, 
T.  Li.  Brown,  Judge. 

Action  by  Nora  A.  Brown  and  others 
against  Homer  Denny,  County  Treasurer  of 
Rogers  County.  Judgmeit  for  defendant, 
and  plaintiffs  bring  error.    Affirmed. . 

H.  Tom  Eight,  of  Claremore,  for  plalntlffa 
in  error. 

BREWER,  C.  This  suit  was  brought  No- 
vember 3, 1913,  by  Nona  A.  Brown,  and  about 
60  other  persons,  asking  for  an  injunction, 
against  the  county  treasurer  and  other  offi- 
cers against  the  sale  of  lands.  A  temporary 
«rder  was  Issued,  and  later,  on  motion,  was 
dissolved.  This  api>eal  Is  from  the  order  dis- 
solving the  temporary  Injunction. 

[1]  No  error  la  shown.  The  petition  was 
not  sufficient  In  its  averments  to  warrant  the 
relief  prayed  for,  and  therefore,  the  tempo- 
rary injunction  having  been  Improvidently  is- 
sued, the  court  properly  dissolved  It. 

[2]  The  petition  sets  up  that  plaintiffs  are 
Cherokee  Indians ;  that  their  allotted  lands 
have  been  assessed  In  the  year  1913,  and  will 
be  sold,  unless  the  officers  are  prevented.  No 
land  Is  described ;  no  individual  status  as  to 
quantum  of  blood  Is  given.  Whether  the 
lands  are  homesteads  or  surplus  was  evident- 
ly considered  too  unimportant  to  mention. 
Therefore,  there  was  nothing  before  the  court 
upon  which  it  could  decree  that  any  partlcu'- 
lar  tract  •■of  land  belonging  to  any  one  of  the 
plaintiffs  was  exempt  It  may  be  that  some 
40-acre  homesteads,  which  were  exempt  from 
taxation,  were  Involved ;  but,  if  so,  the  plead- 
er was  careful  not  to  mention  It.  That  the 
lands  allotted  to  Cherokees,  other  than  home- 
steads, are  taxable  has  been  held  li^  Kidd  v. 


Roberts,  County  Treasurer,  43  OkL  608,  148 
Pac.  862.    The  syllabus  is  as  follows: 

"The  grant  of  nontaxable  land  to  the  al- 
lottees of  the  Cherokee  Tribe  of  Indians  by 
virtue  of  the  provisions  of  Act  Cong.  July  1, 
3902,  e.  1375,  32  St  at  L.  716,  known  as  the 
Cherokee  Treaty,  covers  only  the  homestead  of 
40  acres;  and  the  lands  of  such  allottees  oth- 
er than  homesteads,  from  which  restricti(ni8 
have  been  removed  by  act  of  Congress,  are 
subject  to  taxation." 

It  may  be  further  observed  that  the  above 
case  discusses  the  cases  of  BhigUsh  v.  Rich- 
ardson, 224  U.  a.  6S0,  32  Sup.  Ct  671,  66  L. 
Ed.  949,  and  Choate  v.  Trapp,  224  U.  S.  665, 
82  Sup.  Gt  666,  66  L.  Ed.  941,  together  with 
the  treaties  and  laws  affecting  the  Cherokees, 
and  also  the  case  by  this  court  of  Wbitmlre 
et  al.  V.  Trapp  et  al.,  33  Old  429,  126  Pac. 
578,  and  overrules  pro  tanto  the  last-named 


"Hf  the  language  used  is  deemed  sufficiently 
compr^ensive  to  embrace  lands  other  than 
the  nomestead  allotment." 

The  cause  should  be  affirmed. 

BER  CURIAM.    Adopted  In  whole.    . 


ST.  LOUIS  ft  S.  F.  R.  CO.  v.  BBUNER. 

(No.  6716.) 

(Supreme  Court  of  Oklahoma.    Nov.  9,  1915.) 

(Bvttaiu$  hy  the  Oovrt.) 

1.  PUBAniNG     «S9291— AN9WBB— ADWISSIONB. 

In  all  actkNis  aliegationa  of  the  eiecution 
of  a  written  instrument  shall  be  taken  as  true, 
unless  the  denial  of  the  same  be  verified  by  the 
affidavit  of  the  party,  his  agent  or  attorney.  So 
where,  in  an  action  for  personal  injuries,  the 
defendant  pleaded  an  accord  and  satisfaction  Of 
the  cause  of  action,  and  attached  to  its  answer 
a  written  release,  which  it  alleged  in  the  an- 
swer was  executed  by  the  plaintiff,  held,  the  ex- 
ecution of  the  release  was  admitted,  iHdess  d»- 
Bled  by  a  veidfled  reply. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  H  864,  866,  866V^-«79;  Dec  Dig. 
«=9291.] 

2.  PucADiNO  «=>422  —  Dknial  07  Wbitten 
iNSTEUincNT— Vkkimcation. 

The  dictum  in  Doughty  v.  Funk,  24  Oki 
312,  103  Pac.  634,  that  in  such  case  the  veri- 
fication is  waived,  unless  attacked  by  a  motion 
to  strike  the  pleading  from  the  files,  is  disap- 
proved. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  U  1414-1417;    Dec.  Dig.  <8=»<^ 

3.  Statutes  «=»226— Constbuction. 

Where  a  statute  is  taken  from  another 
state  which  had  been  previously  construed  by 
the  highest  court  of  that  state,  the  statute  is 
deemed  to  have  been  adopted  vrith  the  construc- 
tion so  given  it 

lEd.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  i  307;  Dec.  Dig.  <S=s>226.] 

4.  RsLKASE  *=s57— VAiiiDmr— Fbatjd. 

Fraud  is  never  presumed,  and  where  a 
written  contract  is  attacked  on  the  ground  of 
fraud,  the  burden  is  on  the  party  alleging  the 
fraud  to  establish  it  by  dear,  strong,  and  con- 
vincing proof. 

{Ed.  Note.— For  other  cases,  see  Release, 
Cent  Dig.  ;{  106-108;    Dec.  Dig.  <S=»57.] 
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5.  Etidekob*3»78— PsatsmtPTioKft— SoppMts- 

SION   OF  EVIDKHOX. 

Where  it  lies  within  the  power  of  a  party 
to  produce  evidence  upon  an  issue,  the  burden 
being  on  him,  and  he  toils  to  produce  such  evi- 
dence, thft  presumption  follows  that  such  evi- 
dence, if  produced,  would  be  unfavorable  to  the 
cause  of  such  party. 

[Bd.  Note.— For  other  eases,  see  Bvidenee, 
Oent.  Dig.  H  08,  100 ;   Dec.  Dig.  •e=»7&] 

6.  Rkucask  «=»17—VAUDiTT—8xTriNa  Abide. 

It  is  the  poKey  of  the  law  to  encourage  the 
settlement  and  compromise  of  controversies,  and 
while  this  court  will  not  hesitate  to  set  aside  a 
release  from  damages  in  a  personal  injury  case 
where  it  has  be«n  obtained  by  fraud,  yet  It  will 
not  do  BO  in  the  absence  of  evidence  that  it  was 
obtained  by  fraud. 

[Ed.  Note.— For  other  cases,  see  Belease, 
Cent  Dig.  i  32 ;   Dec.  Dig.  «8=9l7.] 

7.  Contracts  9=388— Failttkb  of  Conbiseba- 
tion— bithdkn  of  pbooi^vbbification. 

Where  the  execution  of  a  written  instru- 
ment is  admitted,  bnt  want  of  consideration 
therefor  pleaded,  the  burden  is  upon  the  party 
executing  the  instrument  to  prove  by  a  prepon- 
derance of  the  evidence  the  want  01  considera- 
tion.    Bev.  Laws  1910,  i§  934,  936. 

[Ei.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  li  406-405,  407 ;   Dec.  Dig.  «=»88^ 

Commissioners'  Opinion,  Division  No.  2. 
Eirror  from  District  Court,  Creek  County; 
Wade  S.  Stanfield,  Judge. 

Action  by  MoUle  Bruuer  against  the  St. 
Louis  &  San  Francisco  Bailroad  Company. 
There  was  Judgment  for  plalntitf,  and  de- 
fendant appeala    Beversed  and  remanded. 

This  was  an  action  for  damages,  alleged 
to  have  been  caused  by  the  negligence  of  the 
plalntm  In  error,  occurring  at  a  grade  cross- 
ing at  Hickory  street,  one  of  the  streets  In  the 
dty  of  SaiHilpfL  The  petition  Is  In  the  usual 
form,  and.  In  the  view  we  take  of  the  case, 
need  not  be  set  oat  The  answer  was  a  gen- 
eral denial,  alleged  contributory  n^llgence, 
and  as  a  fifth  defense  set  up: 

"Fifth.  That  there  has  been  a  complete  ae- 
cord  and  satisfaction  between  plaintiff  and  de- 
fendant covering  all  claims,  oauses  of  action, 
and  rights  growing  out  of  said  alleged  inju- 
ries, in  that  on  the  12th  day  of  November,  1010, 
plamtiff,  in  consideratiou  of  the  sum  of  $50  then 
and  there  paid  her,  fullv  discharged  and  released 
the  defendant  from  all  liability  for  all  claims 
growing  out  of  said  alleged  injuries,  and  then 
and  there  executed  a  written  release,  which  is 
attached  to  the  answer  as  Exhibit  A  and  made 
a  part  thereof 

The  release  is  as  follows: 

"Whereas,  on  the  12th  day  of  November,  1010, 
A.  D.  Bruner  and  his  infant  children,  Florence 
and  Mollie  Bruner,  of  near  Sapulpa,  Creek 
county,  Ok].,  were  thrown  from  a  wagon  near 
the  place  where  the  St.  Louis  &  San  Francisco 
Railroad  crosses  Hickory  street,  when  mules 
hitched  to  a  wagon  in  which  said  A.  D.  Bruner 
was  drivini;  became  frightened  at  an  engine  on 
the  St.  Louis  &  San  Francisco  Railroad,  throw- 
ing them  out  and  injuring  the  said  A.  D.  Bruner 
and  his  said  children,  Florence  and  Mollie 
Bruner,  and  damaging  wagon  and  harness; 

"WhereasLsaid  expenses  have  accrued  against 
the  said  A.  D.  Bruner  for  medical  attention  for 
himsdf  and  his  said  children  and  repairs  to  his 
■aid  wagon  and  harness; 

"Whereas,  it  is  the  desire  of  the  said  A.  D. 
Bruner  and  his  said  tninor  children  to  settle  any 


claim  they  may  have  arlring  from  and  growing 
out  of  the  injnries  to  the  saM  BloKnee  Bruner 
and  Mollie  Bruner  and  damages  to  wagm  and 
harness : 

"Now,  therefore.  In  consideration  «f  the  prem- 
ises in  the  sum  of  $60  duly  paid  to  the  said 
A.  D.  Bruner  for  himself  and  as  next  friend  of 
bis  said  children,  and  in  behalf  of  the  receipt  of 
which  is  hereby  acknowledged  and  confessed,  the 
said  A.  D.  Bruner  hereby'  rdeases  said  St. 
Louis  &  San  Francisco  Railroad  Company  from 
any  end  all  daims  or  causes  of  action  which 
the  said  minor  ehildren  of  the  said  A.D.  Bmner 
as  their  next  friend,  or  in  his  own  behalf,  or  ei- 
ther of  them  may  have  against  the  said  St. 
Iiouis  &  San  Fruieisco  Railroad  Company  on 
account  of  the  above^nentkmed  inJnries  to  the 
said  minor  children,  acknowledged  Uiat  said  Bum 
was  paid  them  in  toll  payment  and  sadsfactioa 
of  any  claim  that  they  or  either  of  them  have 
upon  the  said  company,  and  the  said  A.  D. 
Bruner  hereby  covenants  that  he  will,  as  next 
friend  of  the  said  minor  children,  cause  a  prop- 
er release  to  be  executed  to  the  St  Louis  Sc 
San  Francisco  Railroad  Company  on  behalf  of 
his  infant  children  in  legal  form,  legally  releas- 
ing and  acquitting  said  company  from  any 
cause  of  action  on  that  account,  and  the  said  A. 
D.  Bruner  hereby  covenants  that  he  will  in- 
demnify said  railroad  company  against  any 
suit,  cause  of  action,  or  recovery  on  acooont  of 
said  injuries  received  by  said  Inftint  children 
in  his  own  behalf  or  any  other  i>erson,  guardian, 
or  next  friend  or  other  persons  whomsoever 
sning  for  the  said  Florence  and  Mollie  Bmner, 
his  said  minor  children. 

"Done  this  12th  day  of  November,  19ia 
"[Signed]      A.   D.   Bruner. 
••Blorence  Bruner. 
•^oUie  Bruner. 

The  plalntur  filed  an  nnvienfled  reply,  as 
toiOom: 

"Comes  now  Mollie  Bnmer.  and  for  reply  to 
the  answer  of  the  defendant  herein  denies  each 
and  every  allegation  of  new  matter  therein  con- 
tained. 

"And  for  further  reply  to  said  answer  denies 
that  she  ever  received  or  accepted  any  sum  of 
money  from  said  defendant  herein,  signed  any 
release,  or  released  said  defendant  from  any  lia- 
bility. Plalntifl  further  says  that,  if  she  did 
sign  any  release  concerning  the  matters  herein, 
that  the  same  was  obtained  by  fraud  and  was 
without  consideration,  and  that  the  same  is 
void." 

The  case  treat  to  trial  on  the  issues  raised 
by  these  pleadings.  The  plalntifl  Introduced 
no  evidence  whatever  to  support  the  allega- 
tions of  her  reply  that  the  release  signed  by 
ber  was  obtained  by  fraud,  or  that  she  did 
not  receive  any  money  from  the  defendant 
below,  or  that  the  release  was  without  con- 
sideration. At  the  close  of  the  plalntifTs 
evidence  the  defendant  demurred  thereto^ 
which  was  overruled,  and  exception  saved, 
and  at  the  close  of  all  the  evidence  the  d»- 
fendant  requested  a  peremptory  instruction  to 
the  Jury  to  return  a  verdict  for  it,  which  wa3 
refused,  and  exception  saved,  and  the  defend- 
ant brings  the  case  to  this  court  by  petition 
In  error  and  case-made. 

W.  F.  Evans,  of  St  Loals,  Ho.,  and  R.  A. 
Klelnsehmldt  and  E.  H.  Foster,  both  of  Okla- 
homa City,  for  plaintiff  in  error.  Prjor, 
Rockwood  &  lively,  of  Sapulpa,  toe  defend- 
ant in  error. 
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DBVEfRBtrX,  a  (after  statiSK  the  facts  as 
above),  [t]  Tbe  defendant  below  set  oot  a 
copy  of  the  release  purportlnK  to  be  signed  by 
the  plaintiff,  and  alleged  that  It  was  execut- 
ed by  her.  The  reply  was  not  verified,  and 
therefore  admitted  the  ezecntlon  of  the  writ- 
ten Instrument  Rev.  Laws  IdlO,  {  4769, 
IHTOvldes: 

"In  all  actions,  allegations  of  the  execution 
of  written  instruments  and  indorsements  there- 
on *  *  *  shall  he  taken  as  true  unless  the 
denial  of  the  same  be  verified  by  the  affidavit 
of  the  party,  his  agent  or  attorney." 

In  constnUng  this  statute,  It  is  h«ld  In 
Hardwlck  v.  Atdilson,  8  OkL  608,  68  Pac. 
747: 

"Where  plaintiff  founds  his  daim  to  the  prop- 
erty in  controversy  upon  a  certain  note  and 
chattel  mortgage,  and  gives  a  copy  of  said  note 
and  chattel  mortgage  in  his  *  *  *  pleadings, 
and  makes  it  a  part  thereof,  and  the  defendant 
does  not  deny  the  execution  of  such  note  and 
mortgage  by  affidavit,  it  is  not  necessary  for  tbe 
plaintiff  to  prove  the  execution  thereof  or  the 
amount  due. 

In  Dunn  v.  aaundi,  15  OkL  27,  78  Pac.  388, 
it  is  held  that.  In  an  action  on  a  forthcoming 
bond,  an  unverified  general  denial  admits  the 
execution  of  the  bond.  In  St  L.  &  S.  F.  R. 
R.  Co.  V.  Phillips,  17  Okl.  264,  87  Pac.  470,  It 
Is  held  that,  where  a  special  contract  for  the 
carriage  of  goods  is  executed  by  the  plaintiff, 
and  in  an  answer  to  a  petition  for  damages 
done  the  goods  tb«  contract  is  attached,  to 
which  the  plaintiff  replies  by  an  unverified 
general  denial,  the  execution  of  tbe  contract 
Is  admitted. 

In  M.,  K.  &  T.  R.  Co.  v.  Hancock,  26  OkL 
266,  109  Pac.  223,  It  Is  said: 

"Since  defendant  in  error's  reply  was  not  ver- 
ified by  their  affidavit,  their  denial  therein  of 
the  execution  of  the  special  contract  was  with- 
out effect  and  its  execution  stands  admitted 
(section  4312,  WUson's  Bev.  &  Ann.  Stats.), 
and  the  burden  of  showing  the  want  of  consider- 
ation sufficient  to  support  the  instrument  lies 
npon  them  who  seek  to  avoid  It  (Wilson's  Bev. 
&  Ann.  Stats.  S  774)." 

And  the  same  construction  la  put  on  the 
statute  In  Guthrie  &  Western  R.  R.  Co.  v. 
Rhodes,  19  Okl.  21,  on  36,  91  Pac.  1119,  21  L. 
B.  A.  (N.  S.)  440;  Board  of  Commissioners 
of  Day  County  v.  State  of  Kansas,  19  OkL 
376,  on  394,  91,  Pac.  699;  St  L.  &  S.  F.  R.  R. 
Co.  V.  cake,  25  Okl.  227,  105  Pac.  322;  Ft. 
Smith  &  W.  By.  Co.  v.  Solsberger,  38  OkL  40, 
131  Pac.  1078 ;  Long  v.  Shepherd,  35  OkL  489, 
on  493, 130  Paa  131. 

The  Supreme  Court  of  the  state  of  Kansas, 
from  which  state  this  statute  was  adopted, 
gave  the  same  construction  to  it  long  prior  to 
its  adoption  in  this  state,  in  an  unbroken  line 
of  decisions,  beginning  with  Gaylord  v.  Steb- 
blns,  4  Kan.  42,  and  extending  down  to  the 
time  when  the  statute  was  adopted  by  Okla- 
homa, and  when  a  statute  is  adopted  from 
another  state  which  has  previously  been  con- 
strued by  the  highest  court  of  the  state  from 
which  it  is  taken,  the  statute  is  deemed  to 
have  been  adopted  with  th«  construction  so 
given  it  Chlsholm  v.  Welsse,  2  Okl.  611,  39 
Pac.  467 ;  United  States  ex.  rel.  ▼.  C,  O.  ft  G. 
162  P.— 70 


R.  R.  Co.,  8  Old.  404,  41  Pac  729;  Barnes  T. 
Lorneh,  9  OkL  156,  69  Pac.  995 ;  G.  J.  Fort 
Produce  Ca  v.  Southwestern  Grain  &  Pro- 
duce Co.,  26  OkL  13,  108  I*ac.  386 ;  Farmers' 
State  Bank  v.  Stephenson,  23  OkL  696,  102 
Pac.  992;  National  lilve  Stodc  Commission 
(3a  ▼.  Taliaferro,  20  Okl.  177,  93  Paa  983. 

Xt  was  therefore  settled  by  a  long  line  of 
uniform  decisions  rendered  l^  the  Supreme 
Gbnrt  of  Kansas  prior  to  the  adoption  of  this 
statute  by  Oklahoma  from  that  state  that 
allegations  of  the  execution  of  a  written  In- 
strument^ which  instrument  or  a  copy  th'ere- 
of,  is  attached  to  the  {heading,  are  taken  as 
true,  unless  denied  by  the  affidavit  of  the  par- 
ty, his  agent  or  attorney,  and  this  rule  has 
also  been  followed  by  the  Supreme  Court  both 
of  the  territory  and  state  of  Oklahoma.  Bat 
the  defendant  in  error  contends  that  where. 
In  such*  case,  an  unverified  pleading  is  filed, 
the  only  remedy  is  a  motion  to  strike  such 
pleading  from  the  files,  and,  if  this  is  not 
done,  that  It  is  a  waiver  of  the  failure  to 
verify. 

In  tbe  case  at  bar  It  is  obvious  that  a  mo- 
tion to  strike  the  reply  from  the  flies  must 
have  been  refused.  The  plaintiff  bad  the 
right,  in  her  reply,  to  admit  that  she  signed 
the  release,  but  that  It  was  obtained  by  fraud, 
or  was  without  consideration,  and  this  is 
the  legal  effect  of  tbe  unverified  reply.  In 
Berry  v.  Geiser  Mfg.  Co.,  16  OkL  364,  85  Pac. 
699,  It  is  held  that  It  is  error  to  sustain  a  mo- 
tion to  strike  certain  parts  of  a  pleading, 
unless  such  parts  raise  Issues  not  proper  in 
the  case.    And  see  Bev.  Laws  1910,  §  4770. 

[2, 3]  The  defendants  in  error  rely  on 
Doughty  V.  Funk,  24  OkL  312,  103  Pac.  634, 
but  tbe  dedslcm  in  that  case  was  that  where 
an  action  Is  brought  by  the  holder  of  a  note 
which  has  not  been  Indorsed  by  him,  his  title 
to  the  note  and  right  to  sue  thereon  may  be 
put  in  issue  by  an  unverified  answer.  It  is 
true  the  language  used  in  the  opinion  Is  broad 
enough  to  lend  color  to  the  contention  of  the 
defendants,  but  the  language  used  in  a  deci- 
sion must  always  be  construed  in  the  light  of 
the  facts  before  the  court  See  Jones  v.  Sou- 
lard,  24  How.  41,  on  page  57,  10  L.  Ed.  604, 
where  It  is  said: 

"The  use  which  plaintiff  in  error  has  attempt- 
ed to  make  of  some  expressions  to  be  found  in 
the  opinion  of  the  court  in  The  Genesee  Chief 
V.  Fltzhugh,  12  How.  443  [13  U  Ed.  1058],  and 
in  other  cases,  affords  a  good  illustration  of  the 
soundness  and  wisdom  of  the  rules  laid  down 
respecting  the  unauthorized  application  of 
words  used  in  one  particular  sense  to  a  pur- 
pose, or  subject,  or  circumstances  entirely  dif- 
ferent The  rule  on  this  point  is  well  settled. 
It  is  to  confine  a  dictum  to  the  particular  cir- 
cumstances of  the  case  in  which  it  was  spoken." 

And  see  OtAen  v.  Virginia,  6  Wheat  264,  on 
399,  6  L.  Ed.  267;  Joplin  Merc.  Oo.  v.  U.  S., 
236  U.  S.  531,  on  538,  35  Sup.  -Ot  291,  59  L. 
Ed.  705 ;  German  Alliance  Ins.  Co.  v.  Home 
Water  Co.,  226  U.  S.  220,  on  234,  83  Sup.  Ct 
82,  67  U  Ed.  106,  42  L.  R.  A.  (N.  S.)  1000. 
The  authorities  dted  In  Donghty  v.  Funk, 
snpra,  to  8Qii?ort  the  dlctam  we  are  conedder> 


Digitizgd  by  ^OOQ IC 


1106 


162  FACIFIO  REPORTBB 


(Okl. 


lag  are  not  applicable  wliere  there  Is  sucb  a 
statutory  provision  as  that  contained  In  Bev. 
Laws  1910,  §  4759. 

Gllmore  v.  Hemstead,  4  How.  Prac  (N.  Y.) 
153,  only  decides  that  it  is  Irregular  for  a 
complaint  to  be  sworn  to  before  thb  plaintilTs 
attorney,  but  It  cannot  be  treated  as  a  nuUltjT, 
and  the  defendant's  remedy  is  to  move  to  set 
it  aside.  When  it  Is  remembered  that  under 
the  New  York  Code,  if  the  petition  was  veri- 
fied, the  answer  must  also  be  verified  to 
raise  an  issue,  It  will  be  seen  that  this  case 
has  no  application.  Warner  v.  Warner,  11 
Kan.  121,  was  an  action  for  divorce,  in  which 
class  of  actions  the  petition  was  required  to 
be  verified,  but  in  that  case  it  was  verified 
before  the  attorney  of  the  plaintiff,  and  the 
court  held,  following  Gllmore  v.  Hemstead, 
supra,  that  it  was  error  to  overrule  a  mo- 
tion to  strike  the  petition  from  the  files, 
but  this  case  was  not  a  construction  of  the 
Kansas  statute,  of  which  Rev.  Laws  1910, 
}  4759,  is  a  copy.  This  case,  therefore,  does 
not  support  the  dictum  In  Doughty  v.  Funk, 
supra.  Fltz  v.  Barnes,  6  Neb.  435,  decides 
that  the  failure  to  properly  verify  a  petition 
Is  no  reason  for  dismissing  the  action,  but  a 
motion  may  be  properly  made  to  strike  from 
the  files.  It  appears  from  the  opinion  in 
that  case  that  the  statute  in  that  state  re- 
quired the  petition  to  be  verified,  and  the 
case,  therefore,  falls  under  the  class  of  War- 
ner V.  Warner,  11  Kan.  121,  supra.  Indian- 
apolis, etc,  R.  R.  Oo.  V.  Summens,  28  Ind.  251, 
and  Vail  v.  Kinehart,  105  Ind.  6,  4  N.  B.  218, 
do  not  apply;  for  in  both  of  those  cases  the 
statute  required  the  pleading  attached  to  be 
verified  in  any  case.  Our  statute  does  not 
require  the  pleading  to  be  verified  in  any 
case,  except  in  actions  for  divorce,  but  {«o- 
vides,  if  the  allegations  of  the  execution  of  a 
written  instrument  are  not  denied  by  affi- 
davit, it  shall  be  taken  as  true.  The  distinc- 
tion between  the  statutory  provisions  is  plain, 
and  decisions  applying  the  statute  in  the  <«e 
case  cannot  apply  to  the  other. 

Payne  v.  Floumey,  29  Ark.  500,  decides 
that,  where  the  statute  requires  an  answer 
to  be  verified,  if  the  plaintiff  files  a  reply,  and 
evidence  Is  heard  on  the  issue  thus  made,  and 
a  verdict  la  returned,  it  is  too  late  to  raise 
the  point  for  the  first  time  in  the  Supreme 
Court  that  the  answer  was  not  verified.  In 
th©  case  at  bar.  If  evidence  had  been  intro- 
duced by  the  plaintiff  without  objection  that 
she  did  not  sign  the  release,  and  this  issue 
had  gone  to  the  Jury,  it  would  have  been  too 
late  to  raise  the  question  for  the  first  time 
in  this  court  that  the  reply  was  not  verified, 
but  in  the  case  at  bar  the  plaintiff  by  her  un- 
verified reply  admitted  the  execution  of  the 
release,  and  pleaded  fraud  and  want  of  con- 
sideration in  order  to  nullify  the  release.  At 
the  close  of  her  case^  there  being  no  evidence 
in  any  way  in  regard  to  the  release,  the  de- 
fendant demurred  thereto,  which  was  over- 
ruled, and  at  the  close  of  all  of  the  evidence, 


there  still  being  no  evldenoe  introduced  in 
regard  to  the  release,  asked  for  a  peremptory 
instructitxi  to  return  a  verdict  In  Us  favor, 
which  was  also  refused. 

The  cases  of  M.,  K.  &  T.  R.  Oo.  v.  Han- 
cock, 26  Okl.  264,  109  Pac.  220,  St.  Louis  & 
S.  F.  R.  R.  Co.  V.  Cake,  25  Okl.  227,  105 
Pac.  822,  Ft.  Smith  &  W.  R.  Co.  v.  Solsberg- 
er,  38  Okl.  40,  181  Pac.  1078,  and  Long  v. 
Shepherd,  35  Okl.  480,  on  493,  130  Pac  131. 
were  all  decided  after  the  case  of  Doughty 
V.  Funk,  24  Okl.  312,  103  Paa  634.  and  the 
decitions  in  these  cases  are  plainly  irrecon- 
cilable with  the  dictum  in  that  ca8&  The 
defendant  in  error  also  cites  Manning  v. 
Stroud  State  Bank,  26  OkL  625,  110  Pac. 
650,  but  that  case  does  not  apply,  because 
there  the  defendant  had  filed  an  unverified 
answer  denying  the  execution  of  the  instm- 
ment  sued  on,  but  before  the  case  was  called 
for  trial,  and  without  leave  of  court,  verified 
the  answer.  The  trial  court.  Ignoring  the 
verified  answer,  gave  judgment  for  the  plain- 
tiff on  the  pleadings.  This  court  reversed 
the  Judgment,  holding  that,  although  the 
verified  answer  was  Improperly  filed,  yet  as 
long  as  it  remained  on  file  It  was  error  to 
Ignore  It,  and  that  the  proper  practice  was 
to  move  to  strike  the  verified  answer  from 
the  files.  This  case,  therefore,  Is  no  au- 
thority for  the  position  taken  by  the  defend- 
ant In  error  that  the  proper  practice  is  to 
move  to  strike  the  unverified  pleading  from 
the  flies. 

[4-6]  This  raises  the  question:  On  whom 
was  the  burden  of  proof  in  regard  to  this  re- 
lease? Had  the  plaintiff  verified  her  reply,  the 
burden  would  have  been  on  the  defendant  to 
prove  Its  execution ;  but,  when  this  was  ad- 
mitted by  the  pleadings,  it  then  became  in- 
cumbent on  the  plaintiff  to  prove  her  allega- 
tions of  fraud  and  want  of  consideration. 

The  rale  is  well  setUed  that  fraud  is  nev- 
er presumed,  and  that,  where  a  written  con- 
tract Is  attacked  on  that  ground,  the  con- 
tract will  be  upheld,  unless  the  allegations 
of  fraud  are  established  by  clear  and  con- 
vincing evidence.  In  Moore  v.  Adams,  28 
Okl.  48,  108  Pac.  392,  It  U  said: 

"In  cases  where  fraud  la  alleged  in  the  pro- 
curing of  the  execution  of  written  instruments 
or  deeds,  the  proof  must  sustain  the  aUegationa 
by  a  preponderance  of  the  evidence  so  great  as 
to  overcome  all  opposing  evidence  and  repel 
the  opposing  presumpdons.  It  shonld  be  of 
such  weight  and  exigency  as  to  satisfactorily 
establish  the  wrongful  conduct  charged ;  hon- 
esty and  fair  dealing  as  a  rule  being  presumed. 
When  it  lies  within  the  power  of  a  party  to  an 
action  to  produce  evidence  upon  an  issue,  and  he 
fails,  the  presumption  follows  that  the  evidence, 
if  produced,  would  be  unfavorable  to  the  cause 
of  such  party." 

This  rule  is  followed  in  Herron  v.  M.  Rum- 
ley  Co.,  29  Okl.  317,  116  Paa  952;  Wells 
Fargo  &  Co.  v.  Moore,  31  Okl.  135,  120  Paa 
612;  Alderson  v.  Hume,  40  OkL  633,  139 
Pac.  955;  Hayden  v.  Daiuerburg,  42  Okl. 
776,  143  Paa  869;  Elliott  v.  Merriman,  150 
Pac.  664,  not  yet  opdally  reported.    And 
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see  Sootbem  Development  Co.  v.  SUva,  125 
U.  S.  247,  8  Snp.  Ct  881,  81  L.  Ed.  678. 

In  St.  L.  &  S.  r.  B.  Co.,  7.  Cbester,  41  Okl. 
369,  138  Pac.  150,  it  is  said: 

"This  court  has  evinced  no  hetdtancy  in  set- 
ting aside  releases  in  personal  injnry  cases, 
when  procured  by  fraud  and  misrepresentations 
as  to  material  matters,  or  for  other  reasons  suf- 
ficient in  law,  as  may  be  observed  by  a  refer- 
ence to  the  following  cases:  St.  li.  &  S.  7. 
R.  Co.  ▼.  Richards,  23  Okl.  256  [102  Pac.  92, 
23  L.  K.  A.  (N.  S.)  1032] ;  St.  L.  &  S.  F.  R. 
Co.  V.  Nichols,  39  Okl.  622  [136  Pac.  1591; 
Hemdon  v.  St.  L.  &  S.  F.  R.  Co.,  87  OkL  256 
[128  Pac.  727];  St.  L.  &  S.  P.  R.  Co.  v.  Reed, 
37  Okl.  350  [132  Pac.  355].  But  this  does  not 
mean  that  a  contract  fairly  and  honestly  enter- 
ed into  can  be  avoided  for  slight  or  frivoloua 
reasons.  Indeed,  the  rule  is  quite  to  the  con- 
trary. The  law  and  the  public  policy  of  all 
civilized  countries,  so  far  as  we  have  observed, 
favor  settlements  and  compromises,  entered 
into  fairly  and  in  good  faith  between  competent 
persons,  as  a  discouragement  to  litigation.  In- 
deed, wnen  persons  have  a  dispute  and  get  to- 
gether and  consider  and  weigh  the  facts  out 
of  which  it  arises,  and  then  come  to  an  agree- 
ment fairly  and  honestly  made,  and  reduce  same 
to  writing,  shotild  either  of  such  parties  later 
undertake  to  repudiate  and  avoid  Its  terms,  the 
evidence  he  offers,  to  be  sufficient,  must  be  clear 
and  convincing.  Such  evidence  wiU  generally 
rMt  in  parol,  and,  if  the  person  seeking  to  avoid 
his  written  contract  has  been  the  victim  of 
fraud  or  misrepresentations  sufficient  to  aSord 
him  relief,  it  is  not  difficult  to  produce,  nor  is  It 
a  harsh  rule  to  require  tJie  evidence  to  point 
oat  the  fraud  or  false  statement  of  fact  or 
other  reasons  relied  on,  so  that  it  can  be  clearly 
seen  by  the  court  or  jury  that  the  contract 
should  not  stand." 

In  the  case  at  bar  there  Is  no  evidence 
at  all  of  fraiud,  and  the  burden  was  on  the 
plaintiff  not  only  to  Introduce  evidence  on 
this  Issue,  bnt  such  evidence  must  be  clear, 
strong,  and  convincing. 

[7]  On  the  issue  of  want  of  consideration 
the  burden  was  also  on  the  plaintiff.  See  M.; 
E.  &  T.  R.  Co.  V.  Hancock,  28  Okl.  268,  100 
Pac.  223.  It  Is  also  provided  by  Rev.  Laws 
1910,  {  034,  that  a  written  instrument  is  pre- 
sumptive evidence  of  consideration,  and  sec- 
tion 936  expressly  provides  that  the  burden 
of  showing  a  want  of  consideration  suffi- 
cient to  support  an  instrument  lies  with  the 
party  seeking  to  invalidate  or  avoid  it. 
The  burden  in  this  respect  being  upon  the 
plaintiff,  it  was  incumbent  upon  her  to  ad- 
dace  some  evidence  tending  to  rebut  the 
statutory  presumption.  This  she  wholly 
failed  to  do.  The  rule  with  reference  to  the 
burden  of  proof  of  allegations  setting  up 
want  Of  consideration  is  laid  down  by  this 
court  in  Ball  v.  White,  160  Paa  901,  as  fol- 
lows: 

"Where  the  »ecntion  of  a  written  instrument 
is  admitted,  bnt  want  of  consideration  therefor 
pleaded,  tiie  burdm  is  upon  the  party  executing 
the  instrument  to  prove  by  a  preponderance  of 
the  evidence  the  want  of  consideration." 

We  therefore  recommend  that  the  Judg- 
ment be  reversed,  'and  the  case  remanded, 
with  directions  to  grant  a  new  triaL 

PER  CURIAM.    Adopted  in  whole. 


ATCHISON,  T.  &  S.  T.  RT.  CO.  v.  EHRET 

et  aL     (No.  5801.) 
(Supreme  Court  of  Oklahoma.     Nov.  9,  1916.) 

(BylUbut  hy  the  Court.) 

1.  CaBBIEBS     <&=»35— iNTtaiBTATK     Shtpmisnt— 

Published  Ratk. 

One  obtaining  from  a  common  carrier  a 
contract  to  transport  an  interstate  shipment  at 
a  less  rate  than  the  schedule  rate  published  and 
approved  by  the  Interstate  Commerce  Commis- 
sion, and  in  force  at  the  time  of  the  shipment,  is 
not  entitled  to  a  delivery  of  the  goods  from  the 
common  carrier  until  he  pays  the  rate  provided 
in  the  official  schedule. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §  94;   Dec.  Dig.  <8=.35.] 

2.  Carbiebs   4=335 — Intebstate    Shipment— 
rxcovebt  of  scueduiie  rate. 

Where  in  such  case  the  carrier  makes  a 
contract  to  transport  the  property  for  a  less 
rate  than  that  provided  in  the  official  schedule, 
and  upon  its  arrival  at  the  destination  delivers 
same  to  the  assignee,  receiving  the  amount  call- 
ed for  by  the  lesser  rate,  it  may  recover  the  of- 
ficial schedule  rate,  for  the  act  of  Congress  is 
intended  to  prevent  rebating,  and  if  such  a 
transaction  was  upheld  it  would  furnish  a  meth- 
od by  which  rebating  might  be  practiced. 
^  [Ed-  Note.— For  other  cases,  see  Carriers. 
Cent  Dig.  i  94 ;   Dec.  Dig.  <g=>35.] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  County  Court,  Oklahoma  County ; 
John  D.  Hayson,  Judge. 

Action  by  the  Atchison,  Topeka  &  Santa 
F6  Railway  Company  against  C.  J.  Ehret 
and  another,  doing  business  as  the  Oklahoma 
City  Foundry  &  Machine  Shops^  Judgment 
for  defendants,  and  plaintiff  brings  error. 
Reversed,  and  remanded  for  new  triaL 

This  was  an  action  brought  by  the  Atchi- 
son, Topeka  &  Santa  F6  RaUway  Company, 
hereinafter  designated  plaintiff,  against  C.  J. 
Ehret  and  Con  Ehret,  partners,  hereinafter 
designated  as  defendants,  for  the  collection 
of  an  undercharge  on  an  Interstate  shipment 
of  freight  from  Johnstown,  Pa.,  to  Oklahoma 
City,  in  the  amount  of  $62.20.  The  action 
was  originally  brought  In  a  justice  court,  re- 
sulting in  Judgment  for  the  defendants,  and 
by  plaintiff  appealed  to  the  county  court  of 
Oklahoma  county,  where  a  demurrer  to  the 
plaintiff's  evidence  was  sustained,  and  judg- 
ment rendered  for  the  defendants  for  costs. 

The  shipment  in  question  consisted  of  cer- 
tain iron  and  steel  beams  and  channels,  and 
moved  from  Johnstown  on  October  2,  1909. 
When  the  shipment  was  received  at  Okla- 
homa City,  freight  charges  were  collected 
from  the  defendants  in  the  sum  of  1362.63. 
This  amount  was  arrived  at  by  the  appUca- 
ticai  of  a  tariff  ol  69  cents  per  100  pounds. 
At  the  trial  the  following  stipulation  was 
entered  into: 

"It  Is  hereby  agreed  and  stipulated  by  and  be- 
tween the  said  plaintiff  and  said  defendants 
that  during  the  trial  of  said  cause,  and  prior  to 
the  interposing  of  the  demurrer  of  the  defend- 
ants to  the  evidence  of  plaintiff,  the  plaintiff 
agreed  and  admitted  in  open  court  as  follow*: 
Tuat  plaintiff  admitted  in  open  court'  that  it 
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entered  into  an  oral  contract  with  the  defend- 
ants for  the  68  cents  per  hundred  weiirht  on  the 
ahipment  in  controrergy  between  Johnstown, 
Pa.,  and  Oklahoma  CSty,  Okl. ;  that  the  plain- 
tiff intended  to  collect  only  said  snm  of  69 
cents  per  hundred  weight,  or  the  sum  of  $363.- 
63;  that  said  amount  was  paid  by  the  defend- 
ants to  and  received  by  tlie  plaintiff  in  pursu- 
ance of  said  oral  agreement,  and  that  the  ship- 
ment and  car  load  of  goods  was  delivered  to  the 
defendants  at  destination,  Oklahoma  City,  on  re- 
ceipt of  said  sum  by  plaintiff  from  defendants; 
that  plaintiff,  at  the  time  of  the  delivery  of  said 
shipment  and  receiving  said  money,  did  not  de- 
mand the  payment  of  a  greater  rate  or  amount 
than  was  paid  at  that  time;  that  the  claim  of 
plaintiff  herein  and  the  suit  is  for  the  balance 
claimed  to  be  due  plaintiff  from  defendants 
between  the  sum  so  agreed  by  defendants  to  be 
paid,  to  wit  68  cents  per  hundred  weight,  and 
what  plaintiff  claims  is  the  legal  rate  as  pro- 
vided by  the  Hepburn  law." 

The  plaintiff  also  Introduced  the  official 
schedule  of  rates  on  file  in  the  office  of  the 
secretary  of  the  Interstate  CJommerce  Com- 
mission, which  was  in  effect  at  the  date  of 
this  shipment,  and  which  showed  that  the  le- 
gal rate  on  shipments  of  this  character  from 
Johnstown,  Pa.,  to  Oklahoma  City,  was  80 
cents  per  100  pounds. 

There  was  a  demurrer  to  plaintiff's  evi- 
dence, which  was  sustained,  a  motion  for  a 
new  trial,  which  was  overruled,  and  excep- 
tion saved,  and  the  case  is  brought  to  this 
court  by  petition  in  error  and  case-made. 

Oottingham  &  Hayes  and  Charles  H. 
Woods,  all  of  Oklahoma  City,  for  plaintiff 
in  error.  Estes  &  Moore,  of  Oklahoma  City, 
for  defendants  In  error. 

DEVEEEUX,  C.  (after  stating  the  facts 
as  above).  [1,2]  It  Is  not  denied  by  the  de- 
fendant that  if  the  plaintiff  had  declined  to 
deliver  this  property,  and  had  held  It  until 
the  tariff  provided  by  the  official  schedule 
filed  with  the  Interstate  Commerce  Commis- 
sion was  paid,  it  would  have  had  the  right 
to  do  so,  and  that  the  defendant  would  have 
been  forced  to  pay  the  difference  between  the 
68  cents  and  the  <^cial  tariff  of  80  cents, 
and  this  is  W;ell  settled  by  the  authorities. 
A..  T.  &  S.  F.  B.  Co.  V.  Holmes,  IS  Okl.  92, 
90  Pac.  22 :  A.,  T.  ft  S.  F.  R.  Co.  v.  Bell,  81 
Okl.  238,  120  Pac.  987,  38  L.  R.  A.  (N.  S.) 
361 ;  Texas  &  Pacific  R.  Co.  ▼.  Mugg,  202  U. 
8.  242,  26  Sup.  Ct.  628,  60  L.  Ed.  1011 ;  Texas 
A  Pacific  R.  Co.  V.  Abilene  Cotton  Co.,  204 
D.  S.  449,  27  Sup.  Ct.  350,  61  L.  Ed.  653,  9 
Ann.  Cas.  1075;  Kansas  City  Southern  v. 
Albers  Commission  Co.,  22.H  TJ.  S.  573, 32  Snp. 
Ct  316,  56  L.  Ed.  636.  The  defendant,  how- 
ever, argues  that  the  contract  to  transport 
this  freight  for  69  cents  was  Illegal,  because 
for  a  less  rate  than  that  provided  in  the  offi- 
cial schedule;  that  the  doctrine  "BSx  turpi 
causa  non  oritur  actio"  applies;  and  that, 
the  illegal  contract  having  been  consummat- 
ed, the  plaintiff  will  not  be  allowed  to  re- 
cover. In  Blinn  Lumber  Co.  v.  Southern 
Padflc,  18  Inter.  Com.  Com'n,  430,  it  is  said: 

"A  carrier  may  not  demand  or  collect  a  great- 
er or  leas  or  different   compensation  for   the 


transportation  of  passengers  or  property  tikan 
the  rates  specified  in  the  tariff  filed  and  in  ef- 
fect at  the  time  of  the  movement  (section  6  [IT. 
S.  C!omp.  St.  1913,  {  8569]);  and  under  the 
Elkina  Act  (section  1  [section  8597])  not  only 
is  it  provided  that  the  carriers  shall  strictly  ob- 
serve their  tariffs,  but  that  it  shall  be  unlaw- 
ful for  any  person  or  corporation  to  solicit,  ao- 
cept,  or  receive  any  rebate,  concession,  or  dis- 
crimination in  respect  to  the  transportation  of 
any  property  in  interstate  or  foreign  commerce. 
*  *  *  Here,  then,  is  a  statutory  duty  impos- 
ed upon  the  carrier  to  charge,  and  upon  the 
shipper  to  pay,  the  rate  fixed  in  the  tariffs,  and 
deviation  from  this  rule  subjects  both  carrier 
and  shipper  to  fine  or  imprisonment." 

The  action,  however,  is  not  on  the  illegal 
contract  The  contract  of  80  cents  per  100 
pounds  Is  a  contract  made  by  the  law  itself 
between  the  parties,  and  this  action  is  on  ttie 
contract  made  by  the  law,  and  not  upon  an 
attempted  illegal  contract  In  any  event, 
however,  under  the  circumstances  of  this 
case,  this  maxim  does  not  apply.  The  object 
in  passing  the  Interstate  Commerce  Act,  and 
the  stringent  provisions  therein  contained  in 
regard  to  filing  tariffs,  was  to  cure  an  enor- 
mous evU,  that  of  railroads  giving  to  certain 
favored  shippers  r^ates  and  thus  dlscrinii- 
natmg  against  other  shippers.  This  could  be 
accomplished  if  the  court  should  hold  that, 
where  an  Illegal  contract  has  been  executed, 
the  railroad  was  without  power  to  collect 
the  difference  between  the  Illegal  tariff  con- 
tracted for  and  the  legal  tariff.  The  object 
of  the  act  was  not  to  collect  penalties,  but 
the  penalties  were  provided  as  a  means  to 
prevent  discrimination.  In  A.  J.  Poor  Grain 
Co.  V.  a,  B.  A  Q.  B.  Co,  12  Inter.  Com- 
Com'n,  418,  it  is  said: 

"The  same  contention  has  been  made  in  other 
cases,  resting  upon  similar  facts,  that  have  been 
heard  before  the  Commission  and  the  courts. 
But  under  the  decisions  of  the  Supreme  Court 
of  the  United  States  in  Texas  ft  Pacific  Ry.  Co. 
V.  Mugg,  202  U.  S.  242  [26  Sup.  Ct.  628,  50  Ll 
Ed.  1011],  and  Gulf,  Colorado  &  Santa  F6  Ry. 
Co.  V.  Hehey,  158  U.  S.  98  [15  Snp.  Ct  802,  39 
L.  Ed.  910],  the  question  of  the  liability  of  car- 
riers for  the  mistakes  of  their  agents  in  quoting 
freiffht  rates  to  shippers  seems  not  to  be  open 
to  further  discussion.  In  the  former  case  an 
agent  of  the  railway  comipany,  who  ought  to 
have  been  advised  of  the  lawful  rate,  inadvert- 
ently quoted  to  the  plaintiff  a  rate  pn  a  shipment 
then  in  contemplation  that  was  lower  than  the 
published  rate ;  in  the  latter  case  an  agent  of 
the  defendant  railroad  C(»npaDy,  not  only  nam- 
ed to  the  plaintiff  a  rate  lower  than  the  lawful- 
ly published  rate,  but  inserted  the  erroneoua 
lower  rate  in  the  bill  of  lading  that  was  issued 
for  the  movement.  In  each  case  the  Supreme 
Court  of  the  United  States  held  that  the  pub- 
lished tariff  controlled,  and  that  the  lawfully 
published  rate  was  the  rate  to  be  applied  and 
collected  on  the  shipment,  notwithstanding  the 
erroneous  quotation  of  another  and  lower  rate. 
And  of  necessity  no  other  conclusion  -  waa  pos- 
sible If  the  integrity  of  this  regulative  legisla- 
tion is  to  be  preserved.  If  a  mistake  in  naming 
a  rate  between  two  given  points  is  to  be  ac- 
cept^ as  requiring  the  application  of  that  rata 
by  the  carrier,  the  great. principle  of  equality 
In  rates,  to  secnre  which  was  the  very  purpose 
and  object  of  tlia  enactment  of  theae  several 
statutes,  might  as  well  be  abandoned.  If  the 
act  of  a  railroad  clerk,  whether  throuab  mis- 
take or  otherwise,  in  quoting  a  less  than  the 
lawful  rate  or  inserting  a  lower  rate  In  a  bUl 
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of  lading  ia  to  be  held  to  require,  or  to  justify 

and  excuse,  the  substitution  of  that  rate  on  a 
particular  shipment  for  the  lawfully  published 
rate,  the  effectiveness  of  such  legialation,  is  at 
an  end  and  its  whole  purpose  destroyed.  For 
past  experience  shows  that  billing  clerks  and 
other  agents  of  carriers  might  easily  become  ex- 
perts in  the  making  of  errors  and  mistakes  in 
the  quotation  of  rates  lo  favored  8hi(>per8,  while 
other  shippers,  less  fortunate  in  their  relations 
with  earners  and  whose  trafBc  is  less  important, 
would  be  compelled  to  pay  the  higher  publish- 
ed rates.  Stability  and  equality  of  rates  are 
more  important  to  commercial  interests  than 
reduced  rates.  It  wag  instability  and  inequal- 
ity that  were  the  special  evils  to  be  remedied; 
it  was  the  possibility  that  one  shipper,  in  one 
way  or  another,  whether  by  mistake  or  other- 
wise, could,  and  actually  did,  get  a  lower  rate 
than  another  shipper,  that  led  to  more  stringent 
legislation.  That  evu  the  present  amended  stat- 
ute meets  in  substantially  the  language  of  pre- 
vious legislation.  The  provision  of  section  6  is 
as  follows:  'Nor  shall  any  carrier  charge  or  de- 
mdod  or.  collect  or  receive  a  greater  or  less  or 
different  compensation  •  •  •  than  the  rates, 
far«8,  and  charges  which  are  specified  in  the 
tariff  filed  and  in  effect  at  the  time.' " 

The  above  dtatlcm  amply  supports' our  rea- 
soning In  this  case,  for,  as  Is  said  In  that 
case,  billing  clerks  and  other  agents  of  car- 
riers may  easily  become  experts  In  the  mak- 
ing of  errors  and  mistakes  In  tbe  quotations 
Of  rates  to  favored  shippers.  So  bUUng 
dcrks  OP  other  agents  oonld  defy  the  law,  if 
tbey  conld  make  contracts  for  a  lower  rate 
than  that  provided  in  the  official  sdiednle, 
and  by  accepting  from  the  shipper  a  lower 
rate  conld  give  him  practically  a  rebate,  and 
the  very  evU  intended  to  be  overcome  by  the 
statute  would  be  In  full  force. 

We  therefore  recommend  that  the  judg- 
ment below  be  reversed,  and  this  cause  re- 
manded for  a  new  trial. 

PER  OTTRIASf.     Adopted  in  whole. 


MUSKOGBB    ELECTRIC   TRACTION   CO. 

V.  EATON.     (No.  6787.) 
(Supreme  Court  of  Oklahoma.    Nov.  9,  1916.) 

(Bi/Oaiiu  W  th*  Oomrt.) 
X.  MxjisuBK  or  Daicaoxs— Statute. 

By  section  2872,  Rev.  Laws  1910,  the  meas- 
ure of  damages  for  the  breach  of  an  obligation 
not  arising  from  contract  is  the  amount  which 
will  compensate  the  party  injured  for  all  detri- 
ment proximately  caused  thereby,  whether  it 
could  have  been  anticipated  or  not. 
2.  Dauaoes  «=>172,   208  —  Earnings  —  Evi- 

DENCB  OF  PboFITS — PXBSONAX.  EZXBTIONB. 

In  an  action  for  personal  injuries  by  a 
passenger  against  a  carrier  the  trial  court,  for 
the  purpose  of  establishing  loss  of  earnings,  per- 
mitted the  plaintiff  to  testify  that  up  to  the 
time  of  the  injury  and  for  several  years  prior 
thereto  be  had  been  engaged  in  the  business  of 
buying  and  selling  oil  and  gas  leases;  that 
wlmst  the  business  required  a  small  investment 
of  capital,  its  success  mainly  depended  upon 
the  personal  efforts,  skill,  and  labor  of  the 
persoD  engaged  therein ;  that  his  system  for 
carrying  on  Us  business  was  to  find  clients  or 
customers  with  whom  he  contracted  at  an 
agreed  price  for  the  sale  and  purchase  of  oil 
and  gas  leases  of  lands  situated  in  localities 


where  said  minerals  were  presumed  to  exist,  and 
then  go  into  that  field  and  procure  such  leases 
at  the  lowest  price  possible,  his  profits  or  earn- 
ings consisting  of  the  difference  between  the 
cost  and  expenses  of  procuring  such  leases  and 
their  selling  price.  He  was  also  permitted  to 
testify  that  whilst  his  profits  or  earnings  were 
BUbjeet  to  a  great  many  contingencies,  he  usual- 
ly made  out  of  bis  business  16,000  or  $6,000 
per  year,  and  for  the  12  months  immediately 
preceding  his  injury  his  profits  or  earnings 
averaged  $500  per  month.  Held,  not  error. 
Held,  further,  that  in  a  case  involving  the  in- 
vestment of  a  small  capital  as  a  mere  incident 
or  vehicle  to  the  performance  of  services,  al- 
most, if  not  quite,  purely  personal  in  their  na- 
ture, loss  of  earning  power  as  an  element  of 
damages  is  pennissible,  and  that  the  proof  to 
establish  such  damages  need  not  be  entirely 
clear  and  indubitable  in  order  to  entitle  it  to 
go  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  U  54,  64,  68,  132,  144,  146,  205. 
220,  490^92,  601,  633,  634;  Dec.  Dig.  «=» 
172.  208.] 

3.  Tbial  «s9296— Instbttctions— Cube  of  Eb- 

BOB. 

The  giving  of  an  instruction  which  charges 
the  jury  in  effect  that  the  presumption  of  neg- 
ligence which  arises  from  the  happening  of  an 
accident  may  be  rebutted  "by  the  defendant 
showing  to  your  satisfaction,"  etc.,  is  not  re- 
versible error  where  it  is  also  stated  in  the 
same  instruction  "that  in  order  to  rebut  such 
presumption,  no  particular  degree  of  proof  is  re- 
quired, but  it  is  sufficient  if  such  presuipptiou 
be  met  by  evidence  of  equal  or  greater  weight." 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  «  706-713,  716,  716,  718;   Dec.  Dig.  «=> 

4.  Cabbibbs  €=>316— Cabbiase  of  Passenoeb 
— -Pbesumptiorb. 

Where  the  trial  court  in  an  instruction  cor- 
rectly states  the  doctrine  of  res  ipsa  loquitur, 
it  is  not  error  to  further  instruct  the  jury,  in 
^ect,  that  proof  that  the  accident  occurred 
from  some  unaccountable  cause  is  not  sufficient 
to  overcome  the  presumption  of  negligence  on 
the  part  of  the  carrier  which  arises  when  the 
fact  that  an  accident  occurred  is  established. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  H  1261,  1282,  1283, 1286-1294;  Dec. 
Dig.  «=»316.] 

6.  Dauaoes  <g=9216  —  Pebsonal  Injubiks  — 

Meastjek. 

Instructions  Nos.  10  and  11  examined,  and 
held,  that  in  so  far  as  they  go,  they  state  the 
true  rule  as  to  plaintiff's  measure  of  damages. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  SS  648-555 ;   Dec.  Dig.  <S=»216.] 

6.  Tbial  «=s>255— Instbtjctiors— Requeotb. 

Where  the  trial  court  has  given  general  in- 
structions applicable  to  the  issues  and  the  evi- 
dence, the  judgment  will  not  be  reversed  for 
failure  to  instruct  upon  any  particular  phase 
or  issue  unless  request  is  made  at  the  trial  for 
such  instruction. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  IS  627-641;  Dec.  Dig.  <S=»255.] 

7.  Damages   «=»132  —  Pebsonal  Injubies  — 

MEAStTBE. 

Record  examined,  and  Aeld,  that  verdict  of 
the  jury  is  not  excessive. 

[Ed.  Note.— For  other  cases,  see  Damages. 
Cent  Dig.  iS  37^-386,  396;  Dec.  Dig.  «=>1§2.] 

Error  from  Superior  Court,  Muskogee 
Connty;   Farrar  U  McCain,  Judge. 

Acticm  by  Ross  A.  Eaton  against  the  Mus- 
kogee  Electric   Traction    Company.     Judg- 
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ment  for  plalntlfl,  and  defendant  bilngs  er- 
ror.   Affirmed. 

B.  B.  Blakeney  and  J.  H.  Maxey,  Jr.,  both 
of  Muskogee,  for  plaintiff  In  error.  Guy  F. 
Nelson,  Geo.  S.  Bamsey,  Edgar  A.  De  Meules, 
and  Malcolm  E.  Rosser,  all  of  Muskogee,  for 
defendant  In  error. 

KANE,  C.  J.  This  was  an  action  for  per- 
sonal Injuries,  commenced  by  the  defendant 
In  error,  plaintiff  below,  against  the  plaintiff 
In  error,  defendant  below.  The  parties  here- 
inafter will  be  designated  "plaintiff"  and 
"defendant,"  respectively,  as  they  appeared 
In  the  trial  court  It  seems  that  the  plain- 
tiff was  injured  while  traveling  on  one  of  the 
defendant's  electric  cars  as  a  passenger,  by 
his  car  running  through  an  open  switch  up- 
on defendant's  raUway  and  colliding  with  a 
box  car  which  was  standing  thereon. 

The  answer  of  the  defendant  consisted: 
(1)  Of  a  general  denial ;  (2)  an  express  denial 
that  it  was  operating  the  line  on  which  the 
plaintiff  was  riding  as  a  passenger ;  (3)  that 
In  the  operation  of  any  of  its  lines  that  it 
was  guilty  of  want  of  the  highest  degree  of 
care;  and  (4)  it  further  alleged  that  if  the 
plaintiff  received  any  Injury,  it  was  entirely 
due  to  his  own  negligence;  Upon  trial  to  a 
Jury  there  was  verdict  for  the  plaintiff  in  the 
sum  of  $5,000,  upon  which  Judgment  was  duly 
entered,  to  reverse  which  this  proceeding  In 
error  was  commenced. 

Whilst  the  petition  In  error  contains  many 
assignments  of  error,  counsel  for  defendant 
in  their  brief  have  summarized  them  as  fol- 
lows: 

"1.  The  court  erred  in  admitting  the  testi- 
mony, over  the  objection  and  exception  of  the 
defendant  as  shown  in  this  brief  tending  to 
prove  the  earnings  of  the  plaintiS  in  his  busi- 
ness of  buying  and  selling  oil  and  eas  mining 
leases,  and  erred  in  refusing  to  strike  out  the 
same,  and  to  withdraw  it  from  the  consideration 
of  the  jury  at  the  close  of  the  trial. 

"2.  The  court  erred  in  giving  instruction  No. 
4,  over  the  objection  and  exception  of  the  de- 
fendant 

"8.  The  court  erred  in  giving  instruction  No. 

10,  over  the  objection  and  exception  of  the  de- 
fendant. 

"4.  The  court  erred  in  giving  instmctlon  No. 

11,  over   the   objection   and  exception   of  the 
defendant. 

"6.  The  court  erred  in  refusing  a  new  trial 
for  the  reason  that  the  verdict  is  excessive." 

[1, 2]  The  first  assignment  of  error  is  pred- 
icated upon  the  assumption  that  the  plaintiff 
is  not  entitled  to  recover  any  damages  for 
loss  of  earnings,  because  the  business  or  pro- 
fession in  which  he  was  engaged  at  the  time 
he  was  Injured  was  of  such  a  nature  that 
such  damages  would  briong  to  the  class  rep- 
robated by  the  court  as  "purely  speculative." 

Up  to  the  time  of  the  Injury  and  for  sev- 
eral years  prior  thereto  the  plaintiff  had 
been  engaged  in  the  business  of  buying  and 
selling  oil  and  gas  mining  leases,  which  is 
generally  recognized  as  a  reputable  business 
in  all  communities  where  oil  and  gas  Is  found 
In  considerable  quantitiea.    This  business,  it 


seems,  requires  the  Investment  of  a  small 
capital,  but  its  success  mainly  depends  npon 
the  personal  effort  labor,  and  attention  of 
the  person  engaged  therein.  The  plaintiff's 
system  was  to  find  clients  or  patrons  with 
whom  he  contracted  at  an  agreed  price  for 
the  sale  and  purchase  of  oil  and  gas  leases 
of  lands  In  certain  localities  where  such  min- 
erals were  presumed  to  exist,  and  then  go 
into  that  field  and  procure  such  leases  at  the 
lowest  price  possible.  His  profits  or  earnings 
consisted  of  the  difference  between  the  cost 
of  procuring  the  leases  and  the  selling  price 
thereof  to  the  customer  with  wliom  he  had 
contracted  for  the  sale. 

He  testified  that  while  his  profits  or  earn- 
ings were  subject  to  a  great  many  contingen- 
cies, he  usually  made  out  of  the  business  $5,- 
000  or  $6,000  a  year,  and  that  for  the  12 
months  immediately  preceding  the  injury  he 
had  averaged  $500  per  month.  To  the  ques- 
tion, "I  will  ask  yon  to  state  whether  or  not 
your  eaVnings  were  the  result  of  personal  ef- 
fort and  labor?"  he  answered,  "They  were." 
In  our  judgment  the  trial  court  was  right  In 
permitttng  the  plaintiff  to  recover  for  loss 
of  earnings,  and  in  admitting  the  class  of 
evidence  above  outlined  for  the  purpose  of 
establishing  his  measure  of  damages. 

Section  2872,  Bev.  Laws  Okla.  1910,  pro- 
vides: 

"For  the  breach  of  an  obligation  not  aritfng 
from  contract  the  measure  oi  damages,  except 
where  otherwise  expressly  provided  by  this  chap- 
ter, is  the  amount  which  will  compensate  for  all 
detriment  proximately  caused  thereby,  whether 
it  could  have  been  anticipated  or  not 

That  the  plaintiff  suffered  some  detriment 
by  being  completely  incapacitated  for  carry- 
ing on  his  usual  business  for  a  considerable 
period  of  time  cannot  be  gainsaid,  and,  in 
some  degree,  of  course,  the  extent  of  his 
loss  must  be  somewhat  speculative  and  un- 
certain. But  to  our  mind,  that  is  not  a  suffi- 
cient reason  for  allowing  him  no  recovery  at 
all.  The  term,  "purely  speculative  damages," 
does  not  embrace  earnings  which  one  may 
reasonably  expect  to  make  by  following  a 
wholly  Intimate  busineBS  merely  because 
they  are  not  susceptible  of  accurate  proof. 
In  such  cases  the  law  only  requires  the  char- 
acter of  proof  of  which  the  particular  issue 
in  the  case,  in  the  Inherent  natnre  of  things, 
is  susceptible.  Dean  v.  Railroad,  199  Mo. 
397,  97  S.  W.  010.  As  was  held  in  another 
case:  The  rule  against  the  recovery  of  un- 
certain damages  relates  to  uncertainty  as  to 
the  cause  rather  than  to  uncertainty  as  to 
the  measure  or  extent  The  jury  is  vested 
with  the  functtim  of  making  certain  tliat 
which,  in  its  very  natnre.  Is  uncertain  by  re- 
ducing to  a  pecuniary  value  elements  which, 
of  themselves,  carry  no  standard  by  which 
such  value  may  be  measured  with  certainty. 
Brokerage  Co.  v.  Campbell,  164  Mo.  App.  8, 
147  S.  W.  545.  It  being  apparent  that  some 
loss  was  suffered,  it  waa  entirely  proper  to 
let  the  Jury  determine  what  the  loss  probably 
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was  from  the  best  evidence  tlifl  nature  of 
the  case  admitted. 

Construing  section  2872,  snpra,  It  has  been 
held  that  a  merchant  may  recover  for  loss 
of  profits  and  loss  of  financial  standing  where 
his  business  was  wrongfully  closed.  Tootle 
et  al.  V.  Kent  et  al.,  12  Okl.  674,  73  Paa  310. 
And  that  the  value  of  a  growing  crop,  based 
upon  the  average  yield  and  market  value, 
less  cost  of  harvesting  and  marketing,  etc, 
might  be  considered  in  estimating  the  dam- 
ages to  growing  crops  caused  by  the  de- 
flection of  water.  C,  B.  I.  &  P.  By.  Co.  v. 
Johnson,  25  Okl.  760,  107  Pac.  662,  27  U  R. 
A.  (N.  S.)  879.  And  loss  of  profits  caused  by 
Incapacity  by  injury  are  recoverable  in  an 
action  for  personal  injuries.  C,  O.  &  6.  R. 
Co.  V.  Burgess,  21  Okl.  663,  97  S.  W.  271. 
And  a  traveling  man  was  allowed  to  recover 
for  loss  of  time  and  inability  to  make  sales 
occasioned  by  delay  in  forwarding  his  sample 
trunks  in  Kansas  City,  M.  &  O.  By.  Co.  v. 
Fugatt,  150  Pac.  609,  not  yet  oflicially  re- 
ported. 

There  are  many  cases  where  lawyers,  doc- 
tors, and  other  professional  men  have  been 
permitted  to  recover  for  loss  caused  by  in- 
terruption of  their  practice  by  reason  o£  per- 
sonal injuries,  although  tb^r  earnings  are 
uncertain,  and  although  they  are  aided  lo 
making  their  earnings  by  money  invested  in 
tooks,  surgical  instrummts,  furniture,  etc., 
and  also  from  the  labor  of  their  stenogra- 
phers and  other  assistants.  Among  such 
cases  are  the  following:  Joslin  v.  Gr.  B.  I.  & 
C.  Co.  53  Mich.  322,  19  N.  W.  17 ;  Sluder  v. 
St  li.  Tr.  Co.,  189  Mo.  107,  88  g.  W.  648, 
5  L.  a  A-  (N.  S.)  186;  L.  &  N.  By.  Co.  v. 
Beynolds  (Ky.)  71  S.  W.  616 ;  City  v.  Logans- 
port  V.  Justice,  74  Ind.  378,  39  Am.  Dec.  79. 
Other  analogous  cases  are  Paul  v.  O.  &  St  L. 
By.  Co.,  82  Mo.  App.  500;  Markowltz  v. 
Met  St  By.  Co.,  31  Misc.  Bep.  175,  63  N.  Y. 
Supp.  961;  Tanzer  v.  N.  Y.  C.  By.  Ca,  46 
Misc.  Bep.  86,  91  N.  Y.  Supp.  334;  Kronold 
v.  City  of  N.  Y.,  186  N.  Y.  40,  78  N.  E.  572; 
C,  B.  I.  &  P.  By.  Co.  v.  Posten,  59  Kan.  449, 
63  Pac  466;  Brown  v.  O.,  W.  B.  &  N.  Co., 
63  Or.  896,  128  Pac.  38 ;  Jordan  v.  C.  B.  & 
M.  C.  By.  Co.,  124  Iowa,  177,  99  N.  W.  693 ; 
Simpson  T.  Pcnn,  By.  Co.,  210  Pa.  101,  59 
Atl.  693. 

The  authorities  to  the  same  effect  might  be 
multiplied,  but  we  think  the  foregoing  are 
sufficient  to  support  the  conclusion  that  in 
a  case  involving  the  investment  of  a  small 
capital  as  a  mere  Incident  or  vehicle  to  the 
performance  of  services,  almost,  if  not  quite, 
purely  personal  in  their  nature,  loss  of  earn- 
ing power  as  an  element  of  damages  is  per- 
missible, and  that  the  proof  to  establish  such 
damages  need  not  be  entirely  clear  and  in- 
dubitable in  order  to  entitle  it  to  go  to  the 
Jury. 

[3]  Instruction  No.  4,  complained  of  by 
counsel  for  the  defendant,  reads  as  follows: 

"The  court  further  instructs  the  jury  that  if 
yoa  believe  from  the  evidence  that  on  the  day 


in  question  plaintiS  was  a  passoiger  on  one  of 
defendant's  cars  running  between  the  city  of 
Muskoeee  and  Hyde  Park,  and  that  while  so 
on  such  car  the  same  ran  onto  a  switch  or  spur 
track,  and  there  collided  with  another  car,  and 
that  as  a  direct  result  of  such  collision  with 
such  other  car,  plaintiff  was  injured  thereby 
without  fault  on  his  part,  then  you  are  instruct- 
ed that  proof  of  sudb  facts  makes  a  prima  fade 
case  in  favor  of  the  plaintiff  and  raises  a  pre- 
sumption of  negligence  on  the  part  of  the  de- 
fendant This  presumption  may  be  rebutted, 
however,  by  the  defendant  showing  to  your  satis- 
faction that  such  collision  was  due  to  the  act  of 
God,  unavoidable  accident  or  other  cause  which 
could  not  have  been  prevented  by  defendant  its. 
agents,  servants,  or  employes,  by  the  exercise  of 
the  highest  degree  of  care,  prudence  and  human 
foresight  oonsiBtent  with  the  practical  opera- 
tion of  defendant's  railroad,  or  by  showing  that 
plaintiff's  injuries,  if  any,  were  caused  or  di- 
rectly contributed  to  by  his  own  negligence,  and 
the  court  further  instructs  you  ttiat  in  order 
to  rebut  such  presumption,  no  particular  degree 
of  proof  is  required,  but  it  is  suf5cient  if  such 
presumption  be  met  by  evidence  of  equal  or 
greater  weight ;  but  you  are  further  instructed 
that  proof  that  the  car  in  question  left  the  main 
track  of  defendant  and  ran  onto  a  spur  or 
switch  track  from  some  unaccountable  cause, 
and  thereafter  collided  with  another  car,  is  not 
sufficient  to  rebut  such  presumption  of  negli- 
gence." 

Counsel  contend  that  ttils  instruction  is 
erroneous  for  two  reasons:  (a)  It  places  the 
burden  on  the  defendant  to  prove  its  defense 
to  the  "satisfaction"  of  the  Jury  in  order  to 
rebut  the  presumption  which  arises  from 
the  happening  of  the  accident;  (b)  it  invades 
the  province  of  the  Jury  by  stating  that  proof 
of  certain  facts  would  not  constitute  a  de- 
fense. Instructions  which,  in  effect  require 
the  defendant  to  rebut  such  presumptions  to 
the  satisfaction  of  the  Jury  by  a  preponder- 
ance of  the  evidence  have  been  criticized  by 
a  great  many  courts,  and  we  think  such  an 
uitquallfled  requirement  would  be  objection- 
able; but  in  the  instructions  before  us,  the 
trial  court  qualified  his  former  statement 
by  further  instructing  the  Jury  that: 

"In  order  to  rebut  such  presumption,  no  par- 
ticular degree  of  proof  is  required,  but  it  is  suf- 
ficient if  such  presumption  be  met  by  evidence  , 
of  equal  or  greater  weight." 

As  thus  qualified,  we  see  nothing  objection 
able  in  the  part  of  the  instruction  now  undet 
consideration.  Certainly  it  Is  not  subject  to 
the  objection  urged  against  it  by  counsel  for 
plaintur  in  error,  that  It  required  the  defend- 
ant to  rebut  the  presumption  which  arose 
from  the  happening  of  the  accident  by  a  pre- 
ponderance of  the  evidence.  Cases  which 
seem  to  be  in  point  on  this  proposition  are: 
Callan  et  al.  v.  Hanson,  86  Iowa,  420,  53  N. 
W.  282 ;  Stewart  v.  Outhwaite,  141  Mo.  562, 
44  S.  W.  326 ;  McMahon  v.  S.  T.  K.,  etc.,  Co., 
151  Mo.  522,  52  S.  W.  384;  St  U,  I.  M.  & 
S.  By.  Co.  v.  Sparks,  81  Ark.  187,  99  S.  W. 
73;  T.  H.  Tr.  &  L.  Co.  v.  Payue,  45  Ind. 
App.  132,  89  N.  E.  413 ;  .Uwood  v.  Conn.  Co., 
82  Conn.  539,  74  Atl.  899;  M.,  O.  &  G.  By. 
Co.  V.  Vandivere,  42  Okl.  427,  141  Pac.  799. 

[4]  In  our  Judgment,  the  ground  of  attack 
upon  the  latter  part  of  this  instruction  Is 
also  untenable.    It  is  true  that  it  wo)]ld  bej 
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error  for  the  trial  coart  to  Invade  the  pror- 
Ince  of  the  jury  In  the  manner  stated  by 
counsel,  but  we  are  not  satisfied  that  that 
was  the  effect  of  the  instruction  giren.  The 
court,  in  our  (pinion,  merely  Intended  to  in- 
struct the  Jury  upon  the  doctrine  of  res  ipsa 
loquitur.  This  doctrine  is  based  upon  the 
theory  that  if  the  accident  is  shown  it  then 
devolves  upon  the  carrier  to  go  forward 
and  account  for  it  upon  some  hypothesis 
from  which  its  nonliability  may  be  inferred. 
But,  as  stated  by  the  trial  court,  proof  that 
'the  accident  occurred  from  some  unaccoun- 
table cause  is  not  sufficient  to  overcome  the 
presumption  of  negligence  on  the  part  of  the 
carrier  which  arises  when  the  fact  that  the  ac- 
cident occurred  is  established.  Sloane  v. 
little  Bock  By.  &  B.  Oo.,  88  Ark.  574,  U7 
S.  W.  551. 

[i,  t]  By  instruction  No.  10  the  court 
charged  the  Jury  that  in  the  event  they  found 
for  the  plaintiff,  they  should  assess  his  dam- 
ages in  such  an  amount  as  they  believed  from 
the  evidence  to  be  a  fair  and  reasonable 
compensation  to  the  plaintiff  for  pain  of  body 
and  mind,  etc.,  and  also  for — 
"the  loss  of  time,  if  any,  tHiich  ^laiatifl  has 
suffered  as  a  result  of  such  injuries,  if  any; 
and  you  ma^  take  into  consideration  whether  or 
not  such  injuries  are  temporary  or  permanent, 
and  whether  or  not  such  injuries  will  impair  his 
capacity  to  labor  and  earn  money  in  the  ftitare 
and  allow  the  plaintiff  fair  and  reasonable  com- 
pensation for  such  impairment  of  earning  ca- 
pacity, if  you  beheve  from  the  evidence  there 
wlU  be  audi." 

Counsel  for  defendant  contend  that  the  rale 
is  that  damages  for  dimlnisbed  earning  power 
can  only  be  granted  upon  the  basis  of  an  an- 
nuity, and,  where  future  iwyments  for  the 
loss  of  earning  power  are  to  be  anticipated 
and  capitalized  in  a  verdict,  the  plaintiff  la 
entitled  to  only  their  present  worth.  They 
say  that  the  Instruction  is  deficient  in  that 
it  fails  to  inform  the  Jury  how  they  may 
arrive  at  the  present  value  of  the  plaintiff's 
diminished  earning  capacity,  and  to  tell 
them  that  his  recovery  should  be  limited  to 
the  present  value  of  such  earnings.  In  our 
Judgment,  the  portion  of  the  instruction  com- 
plained of  is  entirely  correct  so  far  as  it  goes 
and  states  the  true  rule  with  reference  to 
such  damages.  If  the  defendant  desired  the 
trial  court  to  instruct  the  Jury  as  to  the  pref- 
er basis  for  figuring  the  value  of  impaired 
earning  capacity,  it  was  its  duty  to  request 
such  instruction,  and  having  failed  to  do  so, 
it  cannot  now  be  heard  to  complain.  It  is 
well  settled  in  this  Jurisdiction  that  where 
the  trial  court  has  given  general  instructions 
applicable  to  the  issues  and  the  evidence, 
the  Judgment  will  not  be  reversed  for  failure 
to  instruct  upon  any  particular  phase  or  is- 
sue unless  request  Is  made  at  the  trial  for 
such  instruction.  Chicago,  B.  L  &  P.  B.  Co. 
V.  Kadford,  36  Okl.  656,  129  Pac.  834;  Chi- 
cago, R.  I.  &  P.  B.  Co.  V.  Pltchford,  143  Pac. 
1146;  Seay  et  al.  v.  Plunkett,  146  Pac.  496; 
First  Nat  Bank  v.  Tevls,  29  OML  714,  119 
Pac  218. 


lastmctlon  No.  11,  the  next  instracUon 
complained  of,  reads  as  follows: 

"The  court  farther  instructs  the  Jury,  that,  al- 
though you  may  believe  from  the  evidence  that 
prior  to  the  date  in  question,  to  wit,  June  28, 
1912,  plaintiff's  arm  in  question  had  been  bro- 
ken, and  on  said  date  was  in  a  weak,  or  infirm 
condition  on  account  thereof,  yet,  if  you  further 
beheve  from  the  evidence  that  plamtiff's  said 
arm  was  injured  as  claimed  on  the  date  in 
question,  or  that  such  existing  weakened  condi- 
tion or  infirmity  was  aggravated  by  the  accident 
in  question,  you  should  allow  plaintiff  for  the  in- 
jury actually  received,  or  for  any  aggravation 
of  any  such  existing  weakness  or  infirmity,  as 
a  direct  result  of  defendant's  neg^gence,  in  the 
event  that  you  find  the  verdict  for  the  plaintiff 
under  the  other  instructions  of  the  court." 

This  is  objected  to  upon  the  ground  that 
It  fails  to  limit  the  amount  of  recovery  to 
the  aggravation  of  the  infirmity  or  weakness, 
which,  they  contend,  the  evidence  showed 
to  exist  in  the  plaintiff's  arm,  prior  to  the 
happening  of  the  present  accident  The  peti- 
tion alleges  that  plaintiff's  "left  arm,  between 
the  shoulder  and  elbow,  was  fractured,  and 
the  bone  of  said  arm  was  mashed,  splinter- 
ed, and  broken,  and  the  muscles,  nerves,  and 
blood  vessels  of  said  arm  were  broken  and 
torn."  The  evidence  showed  that  about  three 
months  prior  to  the  present  accident  the 
plaintiff's  arm  had  been  broken  between  the 
elbow  and  shoulder,  at  about  the  same  place. 
The  evidence  also  tended  to  show  that  the 
former  break  had  entirely  knitted,  and  the 
strength  and  efficiency  of  the  arm  was  prac- 
tically restored  when  the  present  injury  was 
inflicted.  This  instruction  merely  tells  the 
jury  that  the  plaintiff  should  be  allowed 
damages  for  such  injury  to  his  arm  as  he 
might  have  received,  or  for  any  such  aggra- 
vation of  the  existing  infirmities,  as  they 
might  find  resulted  directly  from  the  neg- 
ligence of  the  defendant  We  find  nothing 
objectionable  in  the  instructlcm,  either  as  to 
the  principle  of  law  it  states,  or  the  language 
used. 

[7]  On  the  next  proposition  also  we  are 
unable  to  agree  with  counsel  for  the  defend- 
ant Whilst  we  are  of  the  opinion  that  the 
damages  were  liberally  assessed,  there  Is 
nothing  in  the  record  to  Indicate  that  the 
Jury  was  influenced  by  bias,  passion,  or 
prejudice.  The  evidence  showed  that  the 
plaintiff  was  32  years  of  age  at  the  time  he 
received  the  injury;  that  he  lost  3%  months' 
time,  which  he  estimated  to  be  of  the  value 
of  $500  per  month,  or  a  total  loss  on  that 
account  of  $1,750;  that  he  had  expended 
and  obligated  himself  to  pay  for  necessary 
surgical  operations,  hospital  fees,  nursing, 
and  other  medical  attention  the  Bom  of 
1610;  that  after  the  period  of  3%  months 
he  had  not  been  able  to  work  more  than  half 
the  time  up  to  the  time  of  the  trial,  which 
took  place  13  months  after  the  accident; 
that  he  suffered  considerable  pain  ever  since 
receiving  the  iivJurles;  that  his  injuries 
were  permanent  and  impaired  his  capacity 
to  labor  and  earn  money  in  the  future,  and 
that  such  injuries  were  reasonably  certain. 
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to  cause  talm  pain  and  sufForlng  in  the  fu- 
ture. The  total  loss  occasioned  by  loss  of 
earnings  dtirlng  the  3^  months  ot  his  total 
disability  and  what  he  had  expended  and 
obligated  hlmaeU  to  pay  for  surgical  <^>era- 
tlons,  etc.,  amounted  to  $2,360. 

We  are  not  prepared  to  say  that  the  bal- 
ance of  the  Judgment,  to  wit,  the  sum  of  $2,- 
640,  is  an  excessive  amount  to  allow  for 
the  pain  and  suffering  which  the  plaintiff 
had  endured,  and  will  probably  endure  in 
the  future  by  reason  of  the  permanency  of 
his  injuries.  On  the  whole,  there  is  nothing 
apparent  on  the  face  of  the  record  that  toids 
to  show  In  the  least  that  anything  occurred 
during  the  trial  to  cast  the  least  snspiclon 
upon  the  fairness  and  Integrity  of  the  de- 
liberations of  the  Jury,  or  that  the  defend- 
ant waa  In  any  manner  prevented  from  hav- 
ing a  fair  and  Impartial  trial. 

Finding  no  reversible  error  in  the  record, 
the  Judgment  of  the  court  b^ow  must  be  af- 
firmed.    All  the  Justices  concur. 


CAKTEB«  STATE  BANK  v.  KOSB. 

(No.  5797.) 

(Supreme  Court  of  Oklahoma.     Nov.  2,  1916. 

Rehearing  Denied  Nov.  30,  1916.) 

(ByUabut  iy  tfte  Court.) 

Kkw  TmAi.  iS=s>143  —  IxPEACHifENT  OF  Yeb- 
DiOTv- Amidavits  or  Juhobs— Competenot. 
The  general  rule  is  that  affidavits  of  jurors 
are  admiraible  to  explain  and  uphold  their  yei> 
diet,  but  not  to  impeach  and  overthrow  it  But 
this  general  rule  is  subject  to  this  qualification : 
That  affidavits  of  jurors  may  be  received  for  the 
purpose  of  avoiding  a  verdict,  to  show  any 
matter  occniring  during  the  trial,  or  in  the 
Jury  room,  which  does  not  esaentiaUy  inhere  in 
the  verdict  itself,  as  tliat  the  jury  oonsidered 
and  were  influenced  by  specific  evidence  that 
had  not  been  offered  or  admitted  at  the  trial, 
but  not  to  show  any  matter  wliicfa  does  es- 
aentiaUy inhere  in  the  verdict,  as  that  the  ju- 
ror did  not  assent  to  the  verdict,  that  he  mis- 
understood the  instructions,  or  any  other  matter 
resting  alone  in  the  jnrMrs  breast. 

[Bd.  Note. — For  other  cases,  see  New  Trial, 
Cent  Dig.  H  290-296;   Dec.  Dig.  i8»148.] 

Commlsaloners'  Opinion,  Division  No.  2. 
Error  from  County  Court,  Beckham  County; 
IX,  H.  Glpson,  Judge. 

Action  by  the  Garter  State  Bank  against 
W.  B.  Bossi  Jttdgmoit  for  defendant,  and 
plalntlfF  brings  error.    Beversed. 

M.  A.  Tracy  and  Hendrix  &  Tracy,  all  of 
Sayre,  for  plaintiff  in  error.  T.  Reginald 
Wise,  of  Sayre,  for  defendant  in  error. 

OALBBAITH,  C.  This  action  was  prose- 
cuted by  the  plaintiff  in  error  to  recover  a 
balance  claimed  to  be  due  on  a  promissory 
note.  The  d^ense  waa  payment,  and  that 
more  than  the  amount  claimed  had  been 
paid,  with  prayer  for  Judgment  for  the  ex- 
oesa.  The  trial  was  to  the  court  and  a  Jury, 
and  a  verdict  returned  for  the  defendant  for 
the  earn  of  119.16.    To  review  the  Judgment 


rendered  upon  tbe  verdict  the  plaintiff  In 
error  has  prosecuted  an  appeal  to  this  court. 

It  Is  urged  that  the  court  erred  in  per- 
mitting the  Jury  to  take  to  the  Jury  room, 
wlien  they  retired  to  consider  their  verdict, 
a  certain  bank  book,  a  part  of  which  had 
been  introduced  in  evidence  at  tbe  trial,  and 
that  the  Jury  .considered  the  entire  book,  and 
such  parts  thereof  as  they  desired,  without 
confining  their  consideration  to  the  parts  of 
the  book  introduced  in  evidence,  and  that 
tbe  court  erred  in  excluding  the  proof  of  this 
fact  embraced  in  the  affidavit  of  two  of  tbe 
Jurors,  offered  in  support  of  this  assignment 
included  In  the  motion  for  a  new  trial.  It 
is  argued  by  the  defendant  in  error,  in  an- 
swer to  this  assignment,  that  the  plaintiff  in 
error  cannot  complain,  since  be  Introduced 
all  of  the  book  in  evidence ;  but  that  is  not 
true.  The  record  ahows  that  only  certain 
entries  in  the  book  relating  to  tbe  transac- 
tion between  plaintiff  and  defoidant  were 
offered  and  received  in  evidence. 

The  motion  for  a  new  trial  is  addressed  to 
the  discretion  of  the  trial  court,  and,  under 
the  general  rule,  that  discretion  will  not  be 
reviewed  by  tbe  Supreme  Court,  unless  there 
is  shown  a  clear  abuse  thereof.  However, 
in  this  Instance,  there  was  no  exercise  of 
this  discretion  by  tbe  trial  court,  since  he 
refused  absolutely  to  consider  the  affldavits 
of  the  Jurors.  Due  exception  was  taken,  and 
the  question  of  admissibility  o£  tbe  affldavits 
preserved.  The  two  affidavits  are  practical- 
ly the  same,  and  the  principal  allegations 
therein  are  as  follows: 

"That,  when  we  retired  to  consider  our  ver- 
dict, we  took  with  us  a  certain  book,  which  I 
believe  was  designated  as  the  'individual  ledger*; 
that  while  we  were  coosideriiig  the  case  we 
made  an  examination  of  said  ledger,  or  rather 
one  of  our  number,  to  wit,  W.  B.  Simmons, 
made  the  examination  of  the  book,  and  found, 
as  he  stated,  where  there  was  a  part  of  the 
record,  or  rather  a  part  of  the  leaves  or  pages, 
missing  from  the  book,  and  that  in  tbe  eonsid- 
eration  of  the  case  we  took  Into  consideration 
the  fact  that  part  of  the  leaves  or  pages  had 
been  removed  from  the  book,  as  well  as  what 
was  shown  by  the  pages  actually  offered  in 
evidence  in  open  court;  and  the  fact  that  a 
part  of  the  leaves  or  pages  had  been  removed 
from  the  ledger  aroused  in  the  minds  of  some 
of  the  jurors  that  one  Sellman  had  had  some- 
thing to  do  with  that  ledger  which  was  dishon- 
est, and  to  a  material  extent  influenced  our  ver- 
dict" 

Tbe  rule  is  well  established  in  this  state 
that  the  depositions  or  affldavits  of  Jurors 
are  not  admissible  to  impeach  their  verdict. 
Pltchlynn  v.  Cherry,  32  Okl.  77,  121  Pac. 
196;  Baumle  v.  Verde,  150  Pac.  876.  How- 
ever, it  does  not  follow  tbat  the  affidai'its  of 
Jurors,  or  their  depositions,  are  not  admis- 
sible to  establish  facts  connected  with  the 
deliberations  of  the  Jurors  that  tend  to  show 
improper  influence  or  conduct  that  may  have 
led  to  an  unjust  verdict;  that  is,  to  prove 
something  that  does  not  inhere  in  the  ver- 
dict, an  overt  act,  open  to  tbe  knowledge  ot 
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all  tbe  jni7,  and  not  alone  within  tbe  per- 
sonal consdousnesa  of  one,  may  be  ebown 
by  affidavits  or  the  deposltVons  o£  the  Juror. 
This  distinction  Is  made  by  Chief  Justice 
Fuller  In  announcing  the  opinion  of  the  Su- 
preme Court  of  the  United  States  In  the 
case  of  Mattox  r.  United  States,  146  U.  S. 
140,  13  Sup.  Ct  60,  36  L.  Bd..917.  Mattox 
had  been  convicted  of  murder  and  In  support 
of  a  motion  for  new  trial  the  affidavit  of  two 
Jurors  was  offered  to  establish  the  fact  (1) 
that  the  balllfF  in  charge  of  the  Jury  during 
their  deliberations  had  made  remarks  In  the 
hearing  of  the  Jury  prejudicial  to  Mattox; 
and,  (2)  that  a  new^aper  article  comment- 
ing upon  the  case,  and  taking  a  view  of  it 
prejudicial  to  Mattox,  bad  been  read  to  tbe 
Jury  in  the  Jury  room  before  fbelr  verdict 
was  returned.  The  trial  court  refused  to 
consider  these  affidavits.  The  Supreme 
Court  said  this  was  lererslble  error,  and,  in 
so  doing,  said  in  part: 

"There  is,  however,  a  recognized  distinction 
between  what  may  and  what  may  not  be  estab- 
lished by  the  testimony  of  jurors  to  set  atdde  a 
verdict  This  distinction  is  thus  put  by  Mr. 
Justice  Brewer,  speaking  for  the  Supreme 
Court  of  Kansas,  in  Perry  v.  BaUey,  12  Kan. 
539,  545:  'Public  policy  forbids  that  a  matter 
resting  in  the  personal  consdousness  of  one 
juror  should  be  received  to  overthrow  the  ver- 
dict, because,  being  personal,  it  is  not  accee^ 
gible  to  other  testimony;  it  gives  to  the  secret 
thought  of  one  the  power  to  disturb  tbe  express- 
ed conduaions  of  twdve;  its  tendency  is  to 
produce  bad  faith  on  the  part  of  a  minority,  to 
iodace  an  apparent  acquiescence,  with  the  pur- 
pose of  subsequent  dissent,  to  induce  'tampering 
with  individual  jurors  subsequent  to  the  verdict. 
But,  as  to  overt  acts,  they  are  accessible  to  the 
knowledge  of  all  tbe  jurois;  if  one  affirms  mis- 
conduct, the  remaining  eleven  can  deny;  <»ie 
cannot  disturb  the  action  of  the  twelve;  it  is 
useless  to  tamper  with  one,  for  the  eleven  may 
be  heard.  Under  this  view  of  the  law  the  affi- 
davits were  properly  recdved.  They  tended  to 
prove  sofflething  which  did  not  essentially  in- 
here in  the  verdict,  an  overt  act,  open  to  the 
knowledge  of  all  the  jury,  and  not  alone  within 
the  personal  consdoosnees  of  one.'  *  *  * 
We  TegKTA  the  rule  thus  laid  down  as  conforma- 
ble to  right  reason  and  sustained  by  the  weight 
of  authority.  These  affidavits  were  within  the 
rule,  and,  being  material,  their  ezdusion  con- 
stitutes reversible  error.  A  brief  examination 
will  demonstrate  their  materiality." 

Likewise  in  this  case  the  facts  set  out 
In  the  affidavit  of  the  Jurors  show  that  the 
Jury  were  allowed  to  take  to  the  Jury  room  a 
book,  oaly  part  of  which  had  been  offered 
and  received  in  evidence,  and  In  the  consid- 
eration of  the  verdict  the  Jurors,  not  only 
considered  parts  ot  tbe  book  that  bad  been 
offered  in  evidence,  but  considered  other 
parts  of  the  book  that  had  not  been  offered 
In  evidence.  They  therefore  considered  evi- 
dence that  bad  not  been  offered  and  admit- 
ted at  the  trial  of  the  case.  This  was  preju- 
dicial error.  It  was  improper  for  the  trial 
court  to  permit  this  bank  book  to  be  taken  to 
the  Jury  room.  No.  5427,  Sam  Dane  v.  Ed 
S.  Bennett,  152  Pac.  347,  handed  down  Oc- 
tober 12.  1915,  and  not  yet  officially  reported. 


Therefore  we  recommend  tbat  the  Judg- 
ment aiveeded  from  be  reversed,  and  tbe 
cause  remanded  for  a  new  trial. 

PSIR  CUBIAM.    Adopted  In  wbola 


STATE    ex    rd.    LANKFOBD,    State    Bank 

Oom'r,  V.  SOUSS  et  aL     (No.  5607.) 

(Supreme  Court  of  Oklahoma.     Oct  IS,  1916. 

On  Rehearing,  Nov.  30,  1915.) 

[SyllalMt  ly  the  Oeurt.) 

1.  SUJLB  AHD  Notes  «=»92— Considekation— 
Bkreitc  Oorferbxd— DBrBiiacNT  SurrKKEO. 

Where  a  benefit  is  conferred  by  a  third 
party,  or  detriment  suffered  by  the  payee  of  a 
note  at  tbe  Instance  of  the  maker  thereof,  it  will 
be  sufEcient  consideration  to  support  the  note, 
even  though  the  maker  thereof  received  no  per- 
sonal benefit  by  reason  of  the  execution  and  de- 
livery thereof. 

[Ed.  Note. — For  other  cases,  see  BiUs  and 
Notes,  Cent  Dig.  U  166-173,  175-205,  208- 
212 ;    Dec.  Dig.'  «=5>92.] 

2.  ElZECUTOBS  AND  ADiaHISIBATOBS   ®=»226— 

Claim     aoainbt     Estate— Noticb—Rkqui- 

BITES— LrnOTATIONa 

To  bar  a  daim  against  ait  estate  under 
what  is  generally  known  as  the  statute  of  non- 
claim,  there  must  be  proof  that  the  notice  was 
advertised  or  posted,  as  required  by  law,  con- 
taining all  the  material  and  essential  matters 
intended  by  the  statute  to  be  conveyed  to  the 
creditor,  and  a  notice  which  fails  to  convey  such 
information  is  void,  and  does  not  start  the  stat- 
ute of  limitation. 

[EM.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  Si  806-810; 
Dec.  Dig.  iS=»22&] 

3.  EXECXTTOBS  AKD   ADKIiriBTKATOBS   «=>226— 

Cumc  AGAINST  liiSTATB— Notice  to   Cbed- 

ITORS— LlMITATIOH  0»  ACTIONB. 

Section  3  of  the  act  of  tbe  Legislature  ot 
Oklahoma  approved  March  17,  1010,  found  in 
•Session  Laws  of  that  year,  at  page  115,  provid- 
ing for  notice  to  creditors  to  present  their 
claims  against  the  estate  to  the  administrator 
within  the  time  named  In  the  notice,  contains 
tbe  following  provision:  "Such  notice  shall  be 
substantially  m  the  following  form:  All  per- 
sons having  daims  against  A.  B.,  deceased,  are 
required  to  present  the  same  with  the  neces- 
sary voudiers,  to  the  undersigned  administrator 
at within  four  months  of  the  date  here- 
of, or  the  same  will  be  forever  barred.     Dated 

,   19..    A    B.,    Administrator."      Beld. 

that  a  notice  which  fails  to  contain  the  i>hrase 
"or  the  same  will  be  forever  barred,"  or  words 
to  that  effect^  clearly  and  plainly  purporting 
that  meaning,  u  void  and  does  not  start  the  stat- 
ute of  limitation,  and,  further,  that  an  action 
may  be  maintained  against  the  estate,  notwith- 
standing snch  void  notice. 

[£ki.  Note.— For  other  cases,  see  Elxecatocs 
and  Administrators,  Cent  Dig.  SS  806-810; 
Dec.  Dig.  <S=226.] 

Commissioners'  Opinion,  Division  No.  4. 
Error  from  District  Court,  Creek  County; 
Jesse  M.  Hatdiett,  Judge. 

Action  by  tbe  State,  <m  tbe  relation  of  J.  D. 
Lankford,  State  Bank  Oommlssloner  of  Okla- 
homa, against  Mary  SoUss,  executrix  of  tbe 
estate  of  John  P.  Sollss,  deceased,  and  anotb- 
er.  Judgment  for  defendants,  and  plaintiff 
brings  error.    Reversed  and  remanded. 
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S.  P.  Freeling,  Atty.  Oen.,  and  McDongal  & 
Lytle,  of  Sapulpa,  for  plaintiff  In  error. 
Thompson  ft  Smith  and  Burke  &  Harrison, 
all  of  Sapolpa,  for  defendants  In  error. 

ROBBBRTS,  a  The  plaintiff  In  error  was 
plaintiff  below,  and  for  the  sake  of  brevity 
we  wUI  caU  the  plaintiff  in  emnr  plaintiff, 
and  defendants  In  error  defendants. 

This  is  an  action  for  recovery  of  money  on 
a  promissory  note.  On  November  22,  1911, 
Ed.  a  Reynolds,  John  P.  Sollss,  and  H.  H. 
McFann  made,  executed,  and  delivered  their 
certain  promissory  note  In  the  sum  of  $5,554.- 
14  to  the  £^rmers'  &  Merchants'  Bank  of 
Sapulpa,  Okl.  John  P.  Sollss  departed  this 
life  on  the  5th  day  of  April,  ldl2,  and  Mary 
Sollss  was  thereafter  duly  appointed  and 
41uaUfled  as  his  executrix.  On  the  10th  day 
of  September,  1012,  the  Farmers'  &  Mer- 
chants' Bank  of  Sapulpa  was  placed  In  the 
hands  of  the  state  bank  conmiissioner  as  Is 
provided  by  law.  Suit  in  the  name  of  the 
state  oiC  Oklahoma  was  begun  on  the  3d  day 
of  Jannaiy,  1913,  to  recover  on  the  note  above 
set  forth,  setting  up  that  the  note  was  due 
.  and  unpaid,  and  that  said  note  was  duly  pre- 
sented to  the  executrix  for  payment,  and 
same  was  disallowed  by  her. 

Defendant  Mary  Sollss,  executrix,  answer- 
ed, admitting  the  execution  of  a  note,  but 
alleging  that  the  same  was  without  consid- 
eratlou  and  was  for  accommodation,  further 
denying  that  the  banking  board  has  a  lien, 
and  alleging  due  publication  by  the  execu- 
trix for  creditors  to  present  claims,  and  deny- 
ing that  plaintiff  presented  its  claim  as  pro- 
vided by  law,  setting  forth  a  copy  of  the  or- 
der of  the  county  court  adjudging  due  publi- 
cation to  creditors. 

The  plaintiff  replied,  denying  every  mate- 
rial allegation  of  th«  answer,  and  especially 
denying  that  publication  to  creditors  to  pre- 
sent claims,  as  provided  by  Session  Laws  of 
1910,  c.  66,  i  3,  and  the  statutes  in  force 
theretofore,  was  made.  Trial  was  had  to  a 
jury,  and  an  Instructed  verdict  returned  for 
defendants.  Plaintiff  excepts  and  brings  er- 
ror. 

Counsel  for  plaintiff  submit  the  following 
specifications  of  error: 

"First  That  the  district  court  of  Creek  coun- 
ty committed  material  and  prejudicial  error  in 
overruling  the  motion  of  plaintifF  for  new  trial. 

"Second.  Hiat  the  judgment  of  the  court  was 
procured  by  the  admission  over  the  objection  o£ 
the  plaintiff  of  incompetent  evidence. 

"Third.  The  court  committed  error  In  render- 
ing judjrment  in  favor  of  the  defendant. 

"Fourth.  The  court  committed  error  when  It 
Instructed  the  jury  to  return  a  verdict  in  favor 
of  the  defendant. 

"Fifth.  The  court  committed  error  in  not  ren- 
dering judgment  in  favor  of  plaintiff  on  all  of 
the  evidence. 

"Sixth.  The  court  committed  error  by  admit- 
ting in  evidence  notice  to  creditors. 

•'Seventh.  The  court  committed  error  by  ad- 
mitting in  evidence  the  order  of  the  county  court 
of  Creek  county  showing  due  notice  to  .cred- 
itors. 


"Eightii.  The  court  committed  error  in  exclude 
ing  from  the  evidence  the  inventory  and  ai>- 
praisement  for  the  purpose  of  showing  the  val- 
ue of  the  estate." 

[1]  We  will  at  once  eliminate  the  question 
of  the  want  of  consideration,  for  the  reason 
that,  upon  examination  of  the  evidence^  we 
find  the  proof  brings  the  case  clearly  within 
the  rule  that: 

"Where  a  benefit  is  conferred  by  a  third  par- 
ty, or  detriment  suffered  by  the  payee  of  a  note 
at  the  instance  of  the  maker  thereof,  it  will  be 
sufficient  consideration  to  support  the  note,  even 
though  the  maker  thereof  received  no  personal 
benefit  by  reason  of  the  execution  and  delivery 
thereof." 

12,  3]  Oouns^  tor  both  parties  have  pre- 
sented, and  ably  argued,  several  important 
questions  in  support  of  their  different  conten- 
tions, but,  after  a  careful  consideration  of 
the  case,  we  have  reached  the  conclusion  that 
the  controlling  question,  or  at  least  one  of  the 
controlling  questions,  is  as  to  the  sufficiency 
of  the  notice  to  creditors.  The  defendant 
contends  that  the  plaintiff  cannot  recover, 
for  the  reason  that  the  claim  was  barred,  be- 
cause It  was  not  exhibited  to  the  administra- 
trix within  the  four  months'  time,  as  limited 
in  the  notice  to  creditors  to  present  their 
clalma  On  the  other  hand,  the  plaintiff  con- 
tends that  the  notice  given  was  void,  for  the 
reason  that  It  did  not  fulfill  the  requirements 
of  the  law,  in  that  it  did  not  state  that,, on 
failure  to  file  or  present  claims  vrithin  four 
months,  "the  same  wlU  be  forever  barred," 
the  real  matter  complained  of  beUig  that  the 
notice  failed  to  warn  the  creditors  that  their 
claims  would  be  forever  barred  in  case  they 
failed  to  present  th^em  within  the  time  fixed 
by  law,  and  farther  contends  that  the  notice, 
being  absolutely  void,  oould  not  start  the 
statute  of  limitation. 

The  deceased,  John  S.  Sollss,  died  on  the 
6th  day  of  April,  1912.  The  administratrix 
was  appointed  immediately  thereafter,  and 
this  action  was  commenced  <m  the  3d  day  of 
January,  1913.  Rev.  Stat  of  1910,  Ann.,  did 
not  take  effect  untU  the  16th  day  of  May, 
1913 ;  therefore  the  act  of  March',  17, 1910,  as 
published  in  the  Session  Laws  of  that  year, 
was  in  force  at  the  time  of  these  proceedings, 
and  the  notice  to  creditors  contained  In  that 
act,  and  now  under  consideration,  is  as  fol- 
lows: 

"Such  notice  shall  be  substantially  in  the  fol- 
lowing form;  All  persons  having  claims  against 
A.  B.,  deceased,  are  required  to  present  the  same 
with  the  necessary  vouchers,  to  the  undersigned 

administrator  at within  four  months  of 

the  date  hereof,  or  the  same  will  be  forever  bar- 
red. Dated  19...  A.  B.,  Administra- 
tor." 

The  notice  puUlshed  by  the  administra- 
trix Is  as  follows: 

"Notice  to  Creditors. 
"To  the  Creditors  of  John  P.  Soliss,  Deceased' 
"The  creditors  of  the  above-named  decedent 
sire  hereby  notified  that  the  undersigned  was,  by 
the  county  court  of  Creek  county,  Oklahoma, 
appointed  executrix  of  the  estate  of  said  dece- 
dent, and  that  all  persona  having  claims  against. 
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the  estate  of  said  decedent  are  required  to  ex-  [ 
hibit  them  to  said  undeisifned  executrix,  with 
the  necessary  Toacfaen,  at  ner  residence  at  210 
South  Water  St.,  Sapulpa,  Olilahoma,  within 
four  months  from  the  date  of  the  first  pnt>Iiica- 
tion  of  this  notice,  to  wit,  from  the  10th  day 
of  May,  1912. 

■This  May  7.  1»12. 

"iSaxy  ScUas,  Eixecutiix." 

It  must  not  be  overlooked  that  tbese  stat- 
utes of  nonclalm,  iiroivldiiig  for  a  fbrfeitnre, 
as  they  do,  are  In  their  nature  penal,  and 
must  be  strictly  construed  against  those 
who  seek  to  take  advantage  thereof.  Ap- 
plying that  rule  of  construction,  does  the 
notice  which  fails  to  warn  the  creditor  that 
his  claim  "will  be  forever  barred"  If  he 
falls  to  present  It  within  the  time  fixed 
by  the  notice,  comply  with  the  requirements 
of  the  statute?  We  are  of  the  opinion  that 
It  does  not,  and  for  that  reason  it  could  not 
and  did  not  start  the  running  of  the  statute 
of  limitation. 

The  Supreme  Court  of  the  state  of  Mis- 
sissippi, havlag  before  It  the  construction 
of  a  similar  statute.  In  Marshall  v.  John 
Deere  Plow  Oo.,  99  Miss.  281,  54  South. 
MS,  say: 

"The  method  provided  Is  the  giving  of  certain 
information,  to  creditors  by  means  of  a  publish- 
ed or  posted  notice,  which  notice,  among  other 
things,  must  advise  'all  persons  having  claims 
n^Rinat  the  estate  to  have  same  probated  and 
registered  by  the  clerk  of  the  court  granting  let- 
ters, within  one  year,'  and  also  'that  a  failure 
to  proWe  and  register  for  one  year  wiU  bar 
the  claim.'  This  information  is  not  contained 
tai  the  notice  now  under  consideration,  and  con- 
sequently the  period  of  limitation  prescribed  by 
section  2107  ai  the  Ck>de  was  not  thereby  put 
into  operation. 

"One  object  of  the  notice  is  to  call  attention 
of  creditors,  so  far  as  tiiis  can  be  done  by  pub- 
lication, specifically  to  the  fact  that,  in  order 
that  their  claims  may  not  be  barred,  they  must 
within  one  year  have  them  probated  and  regis- 
tered by  the  cleric  of  the  court  granting  the  let- 
ters of  adnUnistration.  Were  we  to  hold  that 
the  omission  of  this  information  from  the  no- 
tice now  under  coadderation  did  not  avoid  it, 
for  the  reason,  as  argued  by  counsel  for  appel- 
lant, that  all  persons  are  charged  with  knowl- 
edge of  the  law,  and  conseqnently  are  charged 
with  knowledge  of  the  provisions  of  section 
2107,  would  logically  result  in  a  notice  being 
held  BufBcient  which  simply  stated  the  pei^ 
too  publishing  it  had  been  appointed  adminis- 
trator of  an  estate,  and  advised  all  persons  hav- 
ing claims  against  the  estate  to  d^  therewith 
as  the  law  directs.  The  statute  is  not  so  writ- 
ten, and  we  cannot  so  oonstme  it." 

In  speaking  npon  this  same  subject, 
Judge  Woerner,  in  his  work  on  the  Amer- 
ican Law  of  Administration,  In  volume  2, 
i  386,  says: 

"The  purpose  of  this  notice  is  to  enable  cred- 
itors to  present  their  demands  to  the  adminis- 
trator or  court,  as  the  case  may  be.  In  some 
of  the  states  the  notice  is  required  to  recite  the 
consequences  of  a  failure  to  exhibit  the  claims 
within  a  given  period,  and  also  to  state  the 
period  when  all  daima  agafaist  the  estate  will 
be  barred." 

Tbi6  Supreme  Court  of  the  state  of  Mis- 
souri, tn  Wilson  V.  Gregory,  81  Mo.  421,  use 
this  language: 


"An  administrator  cannot  avail  Umsdf  of  the 
limitation  prescrilied  in  the  statute  as  a  Iwr  to 
a  demand,  unless  he  has  given  notice  of  his  let- 
ters in  the  manner  and  within  the  time  directed 
by  law." 

In  Petrle  v.  Voorhees,  18  N.  J.  Dg.  280^ 
the  court  says: 

"To  bar  a  claim  against  an  estate,  under  the 
rule  limiting  creditors,  •  •  •  there  must  be 
proof  that  tiie  notice  was  advertised  or  set  up 
as  required  by  law." 

As  hereinbefore  stated,  otber  Important 
qnestloDS  are  raised  by  counsel  on  both  sides, 
but,  as  the  Insuffldency  of  notice  is  decisive 
of  the  case^  the  other  questions  will  not  be 
considered.  The  ztottoe  to  credltMv  was 
v<^d  for  the  reasons  above  stated,  and  was 
not  snfilclent  to  start  the  statute  of  Ilmlta- 
tlons.  The  plalnttfTs  claim  was  not  Imrred 
at  the  time  this  action  was  commenced. 
The  case  should  therefore  be  reversed  and 
remanded  to  the  district  court  of  Greek 
county,  with  directions  to  set  aside  the 
Judgment  tor  defendants,  and  enter  Judg- 
ment In  favor  of  the  plalntlfr  txft  tba 
amount  due  on  the  note  Involved. 

PBIB  ODBIAM.    Adopted  in  wbolai 

On  Blearing. 

ROBBBBTS,  C  In  the  orlglnat  optsAaa 
this  case  was  reversed  and  remanded  to  tlie 
district  cottrt  of  Creek  county,  with  direc- 
tions to  set  aside  the  Judgment  tar  defend- 
ant and  enter  Judgment  In  favor  of  the 
plaintiff  for  the  amount  due  on  the  note  In- 
volved. On  rehearing  that  opinion  and  or- 
der Is  modified  in  this,  that  the  order  direct- 
ing the  trial  court  to  enter  Judgment  for  tbe 
plaintiff  is  withdrawn,  and  the  case  should 
simply  be  reversed  and  remanded. 

The  rehearing  is  in  all  other  respects  de- 
nied. 

PBR  OUBIA3I.     Adopted   In   wb<de. 


CONKEB  V.  WABNEB  et  aL     (No.   5197.) 

(Supreme  Court  of  Oklahoma.     Oct.  19,  1915. 

Behearing  Denied  Nov.  30,  1915.) 

(Bvll*tu»  Iv  tk«  OourtJ 

1.  Landlobd  and  Tenant  @=»190— Dibpob- 
BBSsioN  or  TENANT— Bent  Bboovebabi.e. 
The  defendant  leased  from  plaintiff  certain 
premises,  under  a  written  contract,  for  a  period 
of  five  years,  for  wlucb  be  agreed  to  pay  the  ag- 
gregate sum  of  $33,000,  in  installments  of  $550, 
a  month  in  advance,  of  each  month,  commencing 
on  the  date  of  the  lease,  which  was  June  20, 
1912.  Said  lease  contained  the  following  pro- 
vision :  "It  is  further  agreed  that  any  failure 
on  the  i>art  of  said  lessee  to  pay  said  roit 
promptly  when  due  as  above  provided,  or  to  ob- 
serve any  or  all  of  the  other  provisicDS  of  this 
lease,  shall,  without  notice,  render  this  lease 
immediately  void  and  entitle  the  said  lessors  to 
enter  and  take  possession  of  said  premises  with- 
out notice,  and  the  provisions  of  this  panwrai^h 
shall  apply  to  any  sublessee  or  other  pwrson  in 
possessuMi  of  said  premises  under  tlus  lease." 
The  June  and  July  paysMats  were  mad^  bat  the 
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lessee  failed  to  pay  tbs  liMtallmeat  dae  for  the 
month  comineDcuig  August  20th.  The  del«nd- 
ant  was  not  present  at  the  time  plaintiff  took 
po8Beasi<»,  and  the  contention  <^  plaintiff  was 
that  defendant  had  abandoned  the  premiMS. 
The  eourt  made  findings  of  fact  thereon  as  fol- 
lows :  "On  the  20th  day  of  August,  1912,  there 
became  due  fi:om  the  defendants  to  the  plaintifl 
an  InstaBment  of  rent,  amounting  to  $S60, 
and  no  part  of  said  sum  had  been  paid.  There- 
after, on  the  28th  day  of  August,  1012,  the 
ididntiff,  lessor,  declared  a  forfeiture  for  nonpay- 
meat  of  rent,  pursuant  to  the  terms  of  the  lease, 
and  immediately  took  possession  of  the  prem- 
ises"— and,  while  there  is  no  finding  of  the  court 
to  that  effect,  Ae  evidence  shows  that  plaintiff 
retained  possession  of  the  premises.  Beld,  that 
under  the  circumstances  of  the  case,  and  the 
findings  of  the  court,  the  plaintiff's  remedy  was 
for  the  KCovetT  of  the  proportionate  amount 
of  the  monthly  rental  due  oa  tba  a6th  my  of 
August,  1S12,  which  would  be  ^10. 

[Bd.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Oent  Dig.  Si  76S-7^ ;  Dec.  Dig.  iSs» 
180.] 

2.  Appeal  akd  Ekbob  $=31011— Trial  <$=» 
404— Oerbbal  Finding — Conoi.iTSivxNB88. 
Where  the  testimony  is  oral  aad  eoBfiictins, 
and  the  finding  of  the  court  is  general,  such 
finding  18  a  finding  of  every  special  thing  neces- 
sary to  be  found  to  sustain  the  general  finding, 
and  is  eonduaive  Dp«m  this  eourt  upon  all  doubi- 
ful  and  disputed  questions  of  fact. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S$  3983-3989 ;  Dec.  Dig.  <S=» 
1011;  Trial,  Cent  Dig.  ||  067-^2;  Dec.  Dig. 
«s>404.] 

8.  Landlobd  and  Tenant  «=3l90,  195  — 
Lease — BbbaoH  bt  Tenant— Reubdies  or 
Landlord— Right  to  Elbotion— Rent  Re- 

COVBBABUi. 

If  a  tenant  wrongfully  abaadons  leased 
premises  before  the  expiration  of  the  terms,  the 
landlotd  may,  at  Ms  dection:  (a)  At  once  enter 
and' terminate  the  contract  and  recover  the  rent 
due  up  to  the  time  of  abandonment ;  ei  (b)  he 
may  suffer  tlie  premises  to  remain  vacant  and 
sue  on  the  contract  for  the  entire  rent;  or  (c) 
he  may  give  notice  to  the  tenant  of  his  refusal  to 
accept  a  surrender,  when  such  notice  can  be 
given,  and  sublet  the  premises  for  the  unexpired 
term  for  the  benefit  of  the  lessee  to  reduce  his 
damages— but  if  the  landlord  forcibly  takes  pos- 
session of  the  premises,  without  the  consent  of 
the  tenant,  and  retains  the  same,  he  cannot  re- 
cover to  exceed  the  amount  of  rent  due  up  to 
the  time  he  took  possession. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  §i  785-769,  790-793;    Dec. 


Dig.  •8=»190,  195. 

CommlBslonen'  Opinion,  Dtvlaion  No.  4. 
Error  from  Superior  Court,  Tulsa  County; 
M.  A.  Breck^iridge,  Judge. 

Action  by  Benjamin  O.  Conner,  trustee, 
against  C.  'W.  Warner  and  others.  Judgment 
for  defendants,  and  plaintiff  brings  error. 
Affirmed. 

Benjamin  C.  Conner,  of  Tulsa,  for  plaintiff 
in  error.  F.  O.  Cavitt,  of  Tulsa,  for  defend- 
ants in  error. 

BOBBERTS,  0.  This  action  was  original- 
ly brought  in  the  superior  court  of  Tulsa 
county.  It  is  founded  on:  (1)  A  written 
lease;  (2)  a  bond  given  by  the  lessee;  and 
(3)  a  trust  agreement,  whereby  the  plaintiff 
In  error,  plaintiff  below,  was  appointed  trus- 
tee to  collect  the  rents  under  the  lease.    The 


defendants  in  error,  defendants  Mlow,  are 
the  lessee  and  his  bondsmen.  Herein  we  will 
refer  to  the  respective  parties  as  plaintiff  and 
defendants. 

FlalntUTs  petition  sought  to  recover  a 
monthly  Installment  of  rent  due  August  20, 
1912,  under  the  following  provision  of  a  writ- 
ten lease,  of  a  furnished  hotel  building: 

"In  consideration  of  said  leasing,  the  lessee 
agrees  to  pay  as  rent  for  said  premises,  furni- 
ture and  fixtures,  the  sum  of  thirty-three  thou- 
sand dollars  ($33,000.00)  in  sixty  equal  install- 
ments of  five  hundred  fifty  dollars  ($550.00) 
each,  the  first  installment  to  be  paid  on  the  ex- 
ecution of  this  lease,  the  receipt  whereof  being 
hereby  acknowledged  by  the  lessors;  the  second 
installment  being  due  the  twentieth  of  July, 
1912,  and  the  other  installments  becoming  due 
monthly  fhereafter  ob  the  twentieth  day  of  each 
month." 

The  defendant  C.  W.  'Warner  was  the  les- 
see under  this  lease.  The  defendants  W.  H. 
Mane^  H.  B.  Woodward,  and  O.  h.  Nelson 
were  Warner's  bondsmen  for  the  faithful 
performance  on  his  part  of  the  provisions  of 
the  lease.  The  plaintiff  was  trustee  to  collect 
the  rents  under  a  written  trust  agreement, 
executed  by  the  lessors,  Warner  and  the  trus- 
tee. All  three  written  Instruments — (1)  the 
lease,  (2)  the  bond,  and  (3)  the  trust  agree- 
ment—were  attached  to  plaintiff's  petition. 
The  answer  of  defendant,  O.  W.  Warner,  is 
as  follows: 

"The  defradant  0.  W.  Warner,  for  answer  to 
the  petition  of  the  plaintiff,  denies  each  and 
every  allegation  of  every  cause  of  action  set 
forth  in  said  petition. 

"Defendant,  C.  W.  Warner,  further,  hi  an- 
swer to  the  pietition  of  the  plamtiff,  alleges  that 
on  the  2eth  day  of  August,  1912,  and  after  mail- 
ing the  lease  set  forth  in  said  petition,  one  Burt 
Center,  a  lessor  and  owner  of  said  premises 
described  in  said  petition  of  the  plaintiff,  did, 
with  force  and  arms,  enter  upon  said  premisps 
during  the  absence  of  the  defendant,  and  eject- 
ed and  expelled  one  John  PdtzeL,  defendant's 
agent  in  charge  of  said  premises,  and  has  since 
kept  this  defendant  out  of  the  possession  there- 
of;  that  the  acts  and  conduct  of  said  co-owner 
of  said  premises,  one  Burt  Center,  in  removing 
this  defendant  from  said  premises  during  his 
absence  and  without  his  knowledge  and  consent, 
works  an  eviction  of  him  from  said  premises. 

The  other  defendants  filed  answers  to  the 
same  fbrm  except  that  the  answer  of  C.  L. 
Nelson  Is  verified.  To  the  answers  of  the 
defendants,  the  plaintiff  filed  a  reply,  deny- 
ing, all  and  singular,  each  and  every  allega- 
tion of  new  matter  contained  in  said  answer. 
The  cause  was  tried  to  the  court  without  a 
Jury.  The  court  made  the  following  find- 
ings of  fact  and  conclusions  of  law: 

"The  court  finds  that  the  plaintiff  is  the  as- 
signee of  the  lessors'  interest  under  a  certain 
lease  of  real  property,  described  in  plaintiff's 
petition,  and  the  defendants  are  the  lessee  and 
sureties  of  said  lessee  under  said  lease ;  that  on 
the  20th  day  of  August,  1912,  there  became  due 
the  plaintiff  from  the  defendants  an  installment 
of  rent,  amounting  to  $560;  that  no  part  of 
such  sum  has  been  paid ;  that  thereafter,  on  the 
2eth  day  of  August,  1912,  the  plaindfCs  as- 
signors, the  lessors  under  said  lease,  declared  a 
forfeiture  for  the  nonpayment  of  rent,  pursuant 
to  the  terms  thereof,  and  immediately  took  pos- 
session of  said  premises.    The  court  finds  that  be- 
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caoae  of  said  forfeiture,  the  plaintifE  is  not  en- 
titled to  recover  the  full  amount  of  the  install- 
ment due  on  the  20th  day  of  August,  1912,  but 
is  entitled  to  apportion  the  same  for  the  time 
said  lessee  actually  occupied  said  premises,  to 
which  conclusions  of  the  court  the  pUintifE 
and  defendants  duly  excepted." 

Thereupon  the  court  entered  Judgment  in 
favor  of  the  plaintiff,  and  against  the  de- 
fendants, for  $110  and  costs  of  the  action. 
The  plaintiff  filed  hla  motion  for  new  trial, 
which  was  ovemiled  by  the  court,  and  ex- 
ceptions saved. 

The  assignments  of  error  are  as  follows: 

"First.  The  court  erred  in  concluding  from  its 
findings  of  fact  that  the  installment  of  rent  due 
on  August  20,  1912,  was  apportionable  to  the 
time  lessee  occupied  the  premises. 

"Second.  The  court  erred  in  concluding  that 
plaintifE  in  error  was  not  entitled  to  recover  the 
full  amount  of  the  installment  of  rent  which  be- 
came due  August  20,  1912.  to  wit,  $650. 

"Third.  The  court  erred  in  failing  to  enter 
judgment  in  &vor  of  the  plaintiff  in  error,  and 
against  the  defendants  in  error,  for  the  sum  of 
$550. 

"Fourth.  The  court  erred  in  overruling  the 
motion  of  plaintiff  in  error  for  a  new  triaL" 

There  Is  little  conflict  in  the  evidence. 
These  facts  are  admitted  without  conflict; 
(1)  The  lease,  the  bond,  and  the  trust  agree- 
ment, exhibited  to  plahitUTs  petition,  were 
executed  as  alleged.  (2)  The  Installment  of 
rent,  amounting  to  $550,  which  became  due 
under  the  lease  August  20,  1912,  was  never 
paid.  (3)  On  August  28,  1912,  lessors  de- 
clared a  forfeiture  under  the  terms  of  the 
lease  for  nonpayment  of  rent,  and  took  pos- 
session of  the  premises. 

There  was  some  conflict  In  the  evidence 
as  to  whether  or  not  the  lessee  abandoned 
the  premises  before  the  forfeiture  or  after- 
wards.   The  court  found  that: 

"The  lessors  under  said  lease,  declared  a  for- 
feiture for  nonpayment  of  rent  pursuant  to  the 
terms  thereof 

— ^and  neither  party  to  the  action  took  any 
exception  to  this  finding  of  fact  The  plain- 
tiff in  error  does  not,  at  this  time,  exc^t  to 
any  finding  of  fact,  but  only  to  the  conclu- 
sion of  law  which  deprived  the  plaintiff  of 
the  entire  Installment  of  rent  which  accrued 
six  days  prior  to  the  day  of  forfeiture. 

Counsel  for  plaintiff  in  error  concede  that 
all  the  assignments  of  error  may  be  disposed 
of  under  a  single  contention  that: 

"Where  a  lease  reserving  rent  payable  in  in- 
stallments is  surrendered  or  forfeited,  and  the 
lessor  elects  to  take  possession  of  the  leased 
premises,  he  is  entitled  to  all  of  the  unpaid  in- 
stallments which  have  become  due  under  the 
terms  of  the  lease." 

[1-3]  In  support  of  this  contention,  counsel 
cite  the  following  cases:  Higgins  v.  Street, 
19  Okl.  45,  92  Paa  153,  13  L.  R.  A.  (N.  S.) 
398,  14  Ann.  Cas.  1086;  Early  v.  King,  38 
Okl.  206,  135  Pac.  286.  The  syllabus  of  the 
former  of  the  two  cases  is  as  follows: 

"If  a  tenant  wrongfully  abandons  leased  prem- 
ises before  the  expiration  of  the  term,  the  land- 
lord may,  at  his  election,  at  once  enter  and 
terminate  the  contract  and  recover  the  rent 
due  up  to  the  time  of  abandonment,  or  he  may 
suffer  the  premises  to  remain  vacant  and  sue 
on  the  contract  for  the  entire  rent,  or  he  may 


give  notice  to  the  tenant  efhis  refusal  to  aeeept 
a  surrender,  when  such  notice  can  be  given, 
and  sublet  the  premises  for  the  unexpired  term 
for  the  benefit  of  the  lessee  to  reduce  bis  dam- 
ages." 

In  the  later  case  of  Early  v.  King,  supra, 
the  covenant  to  pay  rent  was  as  follows: 

"As  a  consideration  for  the  use  and  rent  of 
said  building  for  the  period  hereinbefore  men- 
tioned [two  years],  party  of  the  second  part 
hereby  agrees  and  binds  iiiniself,  his  heirs  and 
assigns,  to  pay  said  party  of  the  first  part, 
heirs  or  assigns,  as  rent  for  said  house  and 
premises  for  the  full  period  of  two  years,  the 
sum  of  twenty-four  hundred  dollars  ($2,400.00) 
in  lawful  money  of  the  United  States  •  •  •  - 
which  said  amount  shall  be  paid  as  follows,  to 
wit:  One  hundred  dollars  in  cash,  the  receipt 
of  which  is  hereby  acknowledged  by  party  of 
the  first  part;  three  hundred  dollars  to  be 
paid  on  April  1,  1908  [the  date  of  the  com- 
mencement of  the  lease],  and  one  hundred  dol- 
lars to  be  paid  on  the  first  of  each  *  *  * 
month  thereafter  until  said  twenty-four  hundred 
dollars  has  been  fully  paid." 

Before  proceeding  with  the  consideration 
of  the  authorities  cited  by  counsel  for  plain- 
tiff, in  support  of  his  contention,  we  call  at- 
tention to  the  findings  of  the  trial  court,  upon 
the  question  of  the  termination  of  the  posses- 
sion of  the  lessee,  of  the  premises  Involved. 
The  language  of  the  court  Is: 

"On  the  26th  day  of  August,  1912,  the  plain- 
tiff's assignors,  the  lessors  under  said  lease  de- 
clared a  forfeiture  for  the  nonpayment  of  rent, 
pursuant  to  the  terms  thereof,  and  immediate- 
ly took  possession  of  said  premises." 

This  action  is  to  recover  $560,  t>eing  the  in- 
stallment due  August  20,  1912,  in  advance, 
for  the  month  commencing  on  that  date.  The 
question  is,  under  the  findings  of  the  court 
and  facts  as  shown  by  a  preponderance  of  the 
evidence,  can  the  plaintiff  recover  for  the  full 
month,  or  only  for  the  time  defendant  actual- 
ly occupied  the  premises?  If  the  tenant  had 
voluntarily  abandoned  the  premises,  there 
would  be  no  doubt  about  the  plaintUTs  right 
of  recovery,  but  this  is  not  a  case  of  abandon- 
ment This  cotirt  has  approved  and  adopted 
the  rule  laid  down  In  Jones  on  Landlord  and 
Tenant,  {  549,  in  which,  speaking  through 
Chief  Justice  Burford,  in  Higgins  v.  Street, 
supra,  it  says: 

"  'After  an  unauthorized  abandonment  by  a 
tenant,  the  landlord  may,  by  taking  proper  pre- 
cautions, relet  to  another  without  creating  a 
surrender  by  operation  of  law;  but  be  is  not 
bound  to  do  so.  In  a  recent  case  it  was  said: 
"The  rule  sanctioned  by  the  decided  weight  of 
authority,  if,  indeed,  there  can  be  said  to  be  a 
diversity  of  opinion  on  the  subject,  is  that  the 
landlord  majr,  in  such  case,  at  his  election,  re- 
let the  premises  upon  the  abandonment  thereof 
by  the  tenant,  in  which  case  the  measure  of  his 
damages  will  be  the  agreed  rental,  less  the  amount 
realized  on  account  of  such  reletting,  or  be  may 
permit  the  premises  to  remain  vacant  until  the 
end  of  the  term  and  recover  his  rent  in  accord- 
ance with  the  terms  of  the  lease."  Although 
the  landlord  may  relet  for  the  benefit  of  the  lea- 
see and  on  his  account  without  releasing  him 
from  his  undertakings,  such  acts,  if  unexplained, 
would  amount  to  a  surrender  by  operation  of 
law,  as  in  a  case  where  the  lessor  accepted  the 
surrender.'  In  Brown  v.  Cairns,  63  Kan.  584, 
66  Pac.  639,  this  identical  question  was  involved 
under  a  lease  which  provided  that  if  the  les- 
sees, at  any  time  during  the  .term,  ahonld  tail 
Digitized  by  VjOOQIC 


OU.) 


BOARD  OF  COM'RS  v.  TINKLEPAUQH 


1119 


to  perform  either  of  the  promise*  or  covenants, 
the  lease  should  terminate  and  be  at  an  end, 
and  the  court  held  that  such  covenants  were 
for  the  benefit  of  the  lessor  only,  and  that  the 
lessee  could  not,  by  failure  to  perform  the  con- 
ditions of  his  lease,  abrogate  the  contract  and 
thus  secure  the  advantage  of  bis  own  default, 
and  that  the  landlord  had  a  right  to  take  pos- 
session and  leaM  to  another  tenant  for  the  pur- 
pose of  reducing  the  liability  of  the  original 
tenants,  and  such  action  would  not  create  a  sur- 
render by  operation  of  law." 

But  it  must  be  apparent  that  the  flndings 
of  tbe  court  do  not  bring  the  instant  case 
within  that  mle.  Here,  tbe  plaintiff,  "on  the 
26tb  day  of  the  month,"  after  only  one-flftb 
of  the  rental  month  had  run,  "Immediately 
took  poBseaslan  of  tbe  premises,"  and  while 
the  court  does  not  so  find,  the  entire  record 
Is  to  the  effect  that  be  forcibly  took  posses- 
sion of  the  premises  in  the  absoice  of  tbe  de- 
fmdant  and  retained  it,  and  there  Is  no 
evidence  tending  to  show  that  lie  accounted 
to  defendant,  in  any  manner,  for  the  rent 
or  use  of  tbe  pn^erty  after  he  bad  taken 
poBsesslon. 

Axxordlng  to  the  mle  laid  down  in  the  first 
case  dted  In  plalntlfl's  brief,  the  plaintiff, 
under  his  theory  that  defendant  had  aban- 
doned tbe  premises,  would  have  had,  at  his 
election,  either  ot  three  remedies:  (a)  He 
coold  have  entered  the  premises  at  once,  and 
terminated  the  lease  c(«tract,  and  recover 
the  rent  due  up  to  the  time  of  abandonment ; 
or  (b)  be  could  have  suffered  tbe  premises 
to  remain  vacant,  and  sue  on  the  contract 
for  the  entire  rent ;  or  (c)  he  could  have  given 
notice  to  the  defendant  ot  his  refusal  to  ac- 
cept a  surrender,  and  sublet  the  premises 
for  the  unexpired  time,  for  the  benefit  of  the 
defendant  to  reduce  his  damages.  The  trial 
court  found  that  the  plaintiff  adopted  the 
first  remedy,  declared  the  lease  terminated, 
took  possession,  but  sued  for  the  full  month. 
While  the  court  did  not  say  so.  In  so  many 
words,  tbe  plain  meaning  of  his  language  is 
that  tbe  defendant  was  evicted.    He  says: 

"He  declared  the  lease  forfeited,  and  immedi- 
ately took  possession  of  the  premises." 

Hie  second  case  cited  by  counsel  for 
plaintiff,  Barly  r.  King,  supra,  does  not  sus- 
tain the  contention  of  counsel.  That  was 
an  acti<m  to  recover  $300,  paid  by  the  plain- 
tiff to  tbe  defendant  under  a  written  lease 
contract,  and  in  full  accord  with  the  terms 
of  the  writtoi  instroment.  Long  before  the 
termination  ot  the  lease  as  fixed  by  the 
terms  of  the  instrument,  the  lessee,  by  con- 
sent of  tbe  lessor,  yielded  possession  and 
brought  suit  to  recover  the  ^00,  claiming  the 
existence  of  a  verbal  contract,  in  substance, 
that  this  money  was  deposited  vrlth  defend- 
ant as  a  guaranty  of  the  faithful  performance 
of  the  contract,  and  should  be  returned  In 
case  tbe  lessee  did  not  occupy  the  premises 
for  the  full  term  of  the  original  written 
lease.  The  conrt  held  that  the  action  was 
grounded  on  an  attempt  to  vary  the  terms 
of  a  written  contract  by  pared  testimony, 


wblcdi  could  not  be  done.  That  case  Is  not 
in  point  here. 

After  a  careful  consideration  of  the  case, 
based  upon  the  findings  of  the  court,  we  are 
forced  to  the  conclusion  that  the  plaintiff's 
right  of  recovery  comes  under  the  first  reme- 
dy r^erred  to  in  Higgins  t.  Street,  supra, 
that  the  findings  of  fact  by  the  trial  court 
are  fully  supported  by  the  evidence,  its 
conclusions  of  law  correct,  and  that  no  prej- 
udicial error  was  committed  by  the  court. 

The  case  should  be  affirmed. 
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(Si^rema  Conrt  of  Oklahoma.    March  16,  1916. 

Rehearing  Denied  Nov.  30,  1&15.) 

(Byllalut  by  the  Court.) 

1.  Taxation  ^=>&1,  452,  608— Assessment  — 
CoKKEcnoN— Injunction— Gbounds. 

The  action  of  the  state  board  of  eqnalisa- 
tion  in  equalizing,  correcting,  and  adjusting  the 
various  county  assessments  by  increasing  or  de- 
creasing the  value  of  any  or  all  of  the  different 
classes  of  real  and  personal  property,  as  the 
same  are  provided  for  by  the  revenue  laws  of 
the  state,  m  order  to  make  their  valuation  con- 
form to  the  fair  cash  value  thereof,  is  valid. 

fEd.  Note.— For  other  cases,  see  Taxation, 
Cent  Vie.  H  189.  806,  807,  1230-1241 ;  Dec. 
Dig.  4iB>ai,  462.  ^] 

2.  Taxation  «=5»458— Assessments— Equali- 
zation —  OoBBEOnON     ANU     ABATEMENT  — 

Remsdt. 

Section  7370,  Rev.  Laws  1910  (chapter  87, 
I  3.  p.  173,  Sess.  Laws  1910),  provides  a  speedy 
and  adequate  remedy  for  inequality  or  injus- 
tice in  assessments  or  equalizations ;  and  is  the 
sole  method  by  which  assessments  or  equalisa- 
tions shall  be  corrected  or  taxes  abated. 

[Bd.  Note.— For  other  cajses,  see  Taxation, 
Cent.  Dig.  9  809 ;    Dec  Dig.  €=»453.] 

Sharp,  J.,  duiseating. 

Srior  from  District  Court,  Canadian  Coun- 
ty;  John  J.  Carney,  Judge. 

InJonctiiHi  by  V.  D.  Tlnklepangb  and  oth- 
ers against  tbe  Board  of  County  Commission- 
ers of  Canadian  County  and  others.  Judg- 
ment for  plaintiffs,  and  defendants  bring  er- 
ror. Reversed  and  remanded,  with  direc- 
tions to  dismiss. 

S.  T.  Roberson  and  R.  B.  Forrest,  both  of 
E>1  Reno,  for  plaintiffs  In  error.  Blake  & 
Boys,  of  Oklahoma  City,  for  defendants  in 
error. 

HARDY,  J.  This  action  was  instituted  in 
the  district  court  of  Canadian  county,  to  en- 
Join  the  collection  of  certain  taxes  for  the 
year  1911.  The  action  of  the  state  board  of 
equalization  in  eqnallzlng  the  property  of 
Canadian  connty  with  other  counties  of  the 
state  is  specially  complained  of.  Certain  ir- 
regrularities  in  the  form  ot  tbe  assessments 
and  tax  rolls  are  urged;    and  the  authority 
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of  the  townsblp  and  dty  assessora  to  aa- 
8688  tbe  property  Involved  Is  challenged. 

It  appears  from  the  record  that  the  as- 
sessments for  the  city  of  El  Reno  were  made 
by  one  J.  T.  Parsons,  who  assumed  to  act  as 
deputy  assessor  for  said  dty;  and  there  Is 
no  evidence  as  to  who  assessed  the  proper- 
ty outside  the  dty  of  El  'ELeoo.  At  the  time 
of  the  assessment  for  the  year  1911,  said  Par- 
sons presented  to  the  defendants  in  error 
lists  upon  which  to  render  a  statement  of  aU 
their  taxable  property,  which  lists  were  duly 
filled  out  by  the  taxpayers  so  far  as  their 
personal  ptx^terty  was  concerned,  and  de- 
livered to  said  Parsons ;  and  as  to  their  real 
estate,  it  appears  that  said  Parsons  stated 
to  the  defendants  in  error  that  it  would  not 
be  necessary  for  them  to  fill  out  the  descrip- 
tion of  the  real  estate,  but  that  he  would 
get  it  from  the  records  and  return  same. 
The  township  board  met  at  the  time  and 
place  fixed  by  law,  and  equalized  assess- 
ments, and  various  other  steps  were  talsen 
in  reference  to  the  assessment  of  the  proper- 
ty and  the  levy  of  taxes,  substantially  in  the 
manner  prescribed  by  law.  The  petition  spe- 
cifically alleges  that  all  of  the  complaining 
taxpayers  own  property  within  the  tax  dis- 
trict of  which  complaint  is  made.  A  demur- 
rer to  the  petition  was  presented  and  over- 
ruled, and  a  trial  to  the  court  was  bad,  and 
an  injunction  issued,  restraining  the  collec- 
tion of  the  taxes. 

[1,2]  The  plaintifts  in  error  allege  as 
grounds  for  reversal  that  the  court  erred  in 
overruling  ttie  demurrer  to  the  petition;  the 
court  erred  in  rendering  Judgment  for  plain- 
tiffs; and  in  overruling  the  motion  for  a 
new  trial.  We  think  these  assignments  most 
be  sustained.  Section  7370,  Rev.  Laws  1910 
(diapter  87,  g  3,  Sess.  Laws  1910)  provides. 

"The  proceedings  before  the  board  of  equaii- 
cation  and  appeals  therefrom  shall  be  the  sole 
method  by  which  assessments  or  equalizations 
shall  be  corrected  or  taxes  abated.  Elquitable 
remedies  shall  be  resorted  to  only  where  the  ag- 
grieved party  has  no  taxable  property  within 
the  tax  district  of  which  complaint  is  made." 

This  section  was  the  law  at  the  time  of 
the  happening  of  the  matters  and  things  com- 
plained of,  and  provided  a  speedy  and  ade- 
quate remedy,  by  means  of  which  defendants 
In  error  might  have  had  relief  from  any  In- 
equality or  injustice  done  them.  This  stat- 
ute has  been  reviewed  and  upheld  in  a  num- 
ber of  cases;  and  it  has  been  decided  that 
where  the  statute  provides  a  mode  l»y  which 
appeals  may  be  taken  from  the  assessment  or 
equalization  of  property,  that  remedy  is  ex- 
clusive, and  equitable  remedlee  cannot  be 
resorted  to.  Williams,  Co.  deck,  v.  Garfield 
Exchange  Bank  of  Enid,  38  Okl.  539, 134  Pac. 
863;  Asher  State  Bank  v.  Board  of  County 
Commissioners  of  Pottawatomie  County,  81 
Okl.  145,  120  Pac.  634;  Carrlco  et  al.  v. 
Crocker  et  al.,  38  Okl.  440,  133  Pac.  181; 
Hopper  V.  Oklahoma  Coont?,  4B  Okl.  288.  143 
Pac.  4,  L.  B.  A.  1915B,  875;  Thompson  et 
aL  T.  Brady  et  aL,  42  OkL  807,  143  Pac  0. 


The  validity  of  the  action  of  the  state 
board  of  equalization  in  the  premise  for  the 
year  in  question  has  already  been  before  this 
court,  and  vre  have  determined  that  said 
board  had  the  authority  to  eqiiaUae  the  vari- 
ous county  assessments  in  the  manner  that 
it  did.  In  re  Appeal  of  McNeal,  35  OkL  17, 
128  Pac.  285. 

The  various  objections  to  the  form  of  the 
assessment  lists  and  of  the  tax  rolls,  in  our 
judgment,  are  without  merit,  and  we  pass 
them  without  any  further  consideration. 
Certainly  they  cannot  be  availed  of  in  an 
injunction  proceeding  in  the  face  of  the  stat- 
ute above  referred  to. 

It  Is  urged  with  a  great  deal  of  vigor  that 
the  asseesments  In  the  city  of  El  Reno  were 
made  by  a  person  withoot  authority.  The 
Usts  of  perscxial  property  were  made  out  by 
the  property  owners  and  delivered  to  the 
said  Parsons,  to  be  returned  and  filed  by 
him,  and  instead  ot  makiag  out  the  lists  of 
real  estate  when  forms  for  that  purpose 
were '  presented  to  them,  the  taxpayers  per- 
mitted tha  said  Parsons  bo  i»ocare  the  de-' 
scrlption  and  value  from  the  records  of  pre- 
vious assessments,  and  permitted  said  Usts 
and  valuations  so  made  to  be  returned  and 
filed  1^  htm.  Thei«  is  no  attempt  to  show 
that  the  valuations  placed  upon  the  real 
property  by  the  said  Parsons  was  unfair  or 
unjust,  and  not  uniform  In  value  with  other 
pn^perty  of  like  character  so  assessed.  Nor 
is  any  complaint  made  of  the  action  of  tbe 
township  board  of  equalization.  Bat  the 
complaint  appears  to  be  baaed  upon  the  prop- 
osition that  Parsons  was  without  authority 
to  take  the  lists  of  personal  property  as  be 
did,  and  make  the  asseesments  of  real  estate 
is  the  manner  complained  of.  It  is  the  duty 
of  every  taxpayer  to  return  to  the  proper 
taxing  officials  a  list  of  all  bis  taxable  projE>- 
erty  situated  within  the  taxing  distriot ;  and, 
when  defendants  In  error  dealt  with  tbe  said 
Parsons  In  tbe  manner  in  which  they  did,  we 
think  they  cannot  now,  In  this  proceeding, 
base  any  valid  complaint  against  his  action 
In  the  premises.  In  Garrico  et  al.  v.  Crock- 
er et  al.,  38  Okl.  440,  133  Pac  181,  in  dis- 
cussing the  method  ot  assessing  and  equalis- 
ing taxation  by  the  townshi^P  officers,  this 
court,  in  an  opiniicn  by  Mr.  Justice  Dunn, 
said: 

'"Hie  system  for  saseMnnent  and  levy  of  taxes 
in  the  state  prior  to  tbe  county  assessors  law 
in  1911,  provided  that,  after  the  individual's 
property  had  been  assessed  by  the  townsliip  as- 
sessor, it  shoold  be  equalized  aa  between  indi- 
viduals by  the  township  board.  Every  taxpayer 
had  the  most  ample  opportunity  to  be  heard  be- 
fore this  board.  Its  day  of  meeting  was  fixed 
by  statute,  and  any  Inequality  or  injustice  done 
any  individual  could  there  be  remedied.  Not 
only  was  there  an  opportunity  for  hearing  tiefore 
the  said  IxMird  afforded,  but  an  appeal  was  pro- 
vided to  the  Iward  of  county  commissioners,  and 
from  thence  to  the  county  oonrt.  But  it  is  not 
tills  assessment  of  which  complaint  is  made,  nor 
of  the  equalization  made  by  tne  county  Iward  of 
equalization.  Plaintiffs  are  apparently  satis- 
fied with  both  of  these^  l>ot  their  complaint  is 
that  the  equalisatioa  of.  the  eaaatj  aa  made  by 
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tbe  state  board  assessed  their  property  beyond 
its  fair  cash  value,  and  hence  that  they  were 
entitled  to  the  remedy  which  Uiey  here  seek.  In 
this  contention  we  are  anable  to  agree.  At  the 
condusion  of  the  labors  of  the  township  board 
of  equalization  the  presumption  obtains  that 
every  taxpayer  owning  property  in  the  town- 
ship, and  who  did  not  appeal,  was  satisfied  with 
the  action  of  such  board.  In  contemplation  of 
law  he  was  before  the  board  and  acquiesced  in 
his  assessment.  The  same  rule  obtains  in  ref- 
erence to  the  coonty  board  of  equalization.  In 
the  absence  of  any  protest  or  appeal,  every 
township,  at  the  conclusion  of  the  labors  of  that 
board,  was  presumed,  with  all  of  its  taxpayers, 
to  be  satisned  with  its  action  and  to  consent 
that  its  conclusion  was  correct.  So  that  when 
the  property  of  the  county  was  submitted  for 
the  action  of  the  state  board  c^  equalization  the 
presumption  conclusively  obtained  that  it  had 
all  been  assessed  on  a  uniform  basis,  and  that, 
according  to  the  judgment  of  the  officials  who 
were  called  upon  to  act,  the  assessment  conform- 
ed to  the  fair  cash  value  thereof.  Upon  this 
judgment  it  was  the  duty  of  the  state  board  of 
equalization  to  act,  and  when  it  had  acted,  in 
the  absence  of  evidence  of  fraud  or  gross  error 
in  the.  system  on  which  tbe  valuations  were 
made,  its  judgment  was  final,  except  by  appeal, 
and  plaintiffs  could  not,  in  this  manner,  put 
against  and  nullify  it,  either  the  judgment  of 
themselves,  the  county  clerli,  the  board  of  coun- 
ty commissioners,  or  of  any  court.  The  hear- 
ing which  they  seek  is  not  provided  for  by  stat- 
ute, but  is  specifically  legislated  aicainst.  See 
chapter  87,  p.  173,  Sees.  Laws  1910;  also,  1 
Cool^  on  T^ation,  p.  786 :  Foster  v.  Rowe. 
128  Wis.  326,  107  N.  W.  635,  8  Ann.  Cns.  599; 
Taylor  v.  Secor,  92  17.  S.  675,  28  U  Ed.  663; 
Oillett  V.  Lyon  Gbnnty,  80  Kan.  166,  1  Pac 
677." 

This  condusion  of  the  conrt  seems  to  as 
to  be  right  and  to  apply  with  pecnliar  force 
to  the  facts  in  this  case.  The  parties  com- 
plaining had  permitted  the  said  Parsons, 
who  assumed  to  act  as  assessor,  to  procure 
from  them  lists  of  their  personal  property, 
and  to  make  in  their  behalf  assessments  at 
their  real  estate,  and  return  them  to  the 
pn^ier  officers  to  be  filed.  In  the  law  they 
were  charged  with  notice  of  the  time  uf  the 
meeting  of  the  township  hoard,  and  they 
were  provided  ample  opportunity  to  be  pres- 
ent before  said  board,  and  in  contemplation 
of  law  were  present  at  the  meeting  of  said 
board;  and,  having  prosecuted  no  appeal  to 
tbe  county  commissioners,  the  township  In 
which  they  lired,  and  themselves  as  taxjpay- 
ers,  are  deemed  to  have  been  presmt  and 
satisfied  with  the  action  «if  the  county 
board ;  and,  the  state  board  of  equalization, 
upon  the  basis  thus  made,  having  equalized 
the  county  assessments,  and  such  equaliza- 
tion having  been  returned  to  the  county  oflS- 
dals,  and  the  various  levies  made,  we  think 
here  is  presented  a  case  that  clearly  falls 
within  the  terms  of  the  statute  denying  equi- 
table relief.    It  was  their  duty  as  good  citi- 


zens, in  the  first  Instance,  to  properly  list 
their  property,  and  present  any  objectlous  or 
complaints  they  might  have  had,  at  the  earli- 
est opportiuilty,  so  that  the  same  might  be 
adjusted,  and  thereby  prevent  the  disarrange- 
ment and  confusion  that  would  be  a  neces- 
sary incident  to  the  proceedings  resorted  to 
in  this  case. 

Nor  does  the  fact  tha:t  a  taxpayer  has  ex- 
ecuted a  mortgage  upon  his  real  estate  re- 
lieve him  from  liability  to  pay  taxes  there- 
on so  long  as  he  remains  in  possession;  for 
he  Is  considered  In  law  as  the  owner  of  the 
land.    27  Cyc.  1263. 

We  think  the  demurrer  to  the  petition 
should  have  been  sustained,  and  that  the 
court  erred  in  rendering  Judgment  for  de- 
fendants in  error. 

The  Judgment  is  therefore  reversed,  and 
the  cause  remanded  to  the  district  court  of 
Canadian  county,  with  Instructions  to  sus- 
tain the  demurrer  and  dismiss  the  bill  for 
want  of  equity. 

KANE,  C.  J.,  and  TURNER,  J.,  concur. 
BROWN,  X,  absent     SHARP,  3.,  dissents. 


SKIRVIN  et  al.  v.  UNITED  KANSAS  PORT- 

LAND   CEMENT  CO.     (No.  4585.) 
(Supreme  Court  of  Oklahoma.     June  8,  1915.) 

(Svllahut  hy  the  Court.} 
Appbal  and  Ebbob  «S3773— FAii.trBE  to  File 

BbIEF— DlSUIBSAL. 

Syllabus  same  as  in  No.  8222,  Bryan  v. 
Umholts,  42  _  Okl.  477,  141  Pac  1107. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  3104,  8108-3110;  Dec. 
Dig.  «=»778.] 

Commissioners'  Opinion,  DivlEion  No.  2. 
Error  from  District  Court,  Oklahoma  Coun- 
ty ;  Geo.  W.  Clark,  Judge. 

Action  by  the  United  Kansas  Portland  Ce- 
ment Company  against  W.  B.  Sklrvin  and 
others.  Judgment  for  plaintUT,  and  defend- 
ants bring  error.    Dismissed. 

Asp,  Snyder,  Owen  &  Lybrand,  of  Okla- 
homa City,  for  plaintiffs  in  error. 

OALBRAITH,  O.  The  peUtlon  in  error 
and  case-made  In  this  cause  was  filed  In  this 
court  on  November  22,  1912,  and  the  same 
has  been  regularly  submitted.  The  plaintiffs 
In  error  have  failed  to  file  brief,  or  to  ouer 
any  excuse  for  not  so  doing. 

We,  therefore,  reemnmend  that  tbe  case 
be  dismissed. 

PER  CURIAM.    Adopted  hi  Whole. 
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Hllili  V.  HILL  et  aL     (No.  6289.) 

(Supreme  Coart  of  Oklahoma.     May  18,  1916. 
Rehearing  Denied  Nov.  SO,  191S.) 

(Byllabut  by  the  Court.) 

1.  Appeal  and  Ebbob  «=»435— Suioiors  im 
Ebbob— Waiveb  of  '  Sbbvioe— Apfeabanob. 

Where,  within  six  montlis  from  the  date  of 
petition  in  error  being  filed  in  the  Supreme 
Court,  defendants  in  error  appear  by  their  at- 
torneys of  record  and  oppose  an  application  for 
a  receiver,  and  afterwards,  to  avoid  the  appoint- 
ment of  such  receiver,  execute  and  file  m  said 
proceedings  a  bond  to  plaintiff  in  error,  such 
acts  constitute  a  general  appearance  in  this 
court,  and  motion  to  dismiss  for  failure  to  have 
issued  and  served  summons  in  error  will.be  over- 
ruled. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  2184-2190;   Dec  Dig.  «8=> 

2.  Wiixs  «=>672  —  Testaiobrtabt  Tbust  — 
VESTiNa  OF  Title. 

H.  died,  leaving  certain  hein  and  diapoB- 
ing  of  his  property  by  will,  wherein  a  trustee 
was  named,  to  whom  the  real  and  personal  prop- 
erty was  conveyed,  with  directions  to  manage 
and  control  same  until  the  youngest  child  should 
become  of  age,  and  to  receive  the  rents  and 
profits  therefrom,  and  to  apply  the  net  income 
to  the  use  and  benefit  of  ms  wife  and  certain 
children,  and  upon  the  youngest  child  becoming 
of  age  to  convey  in  fee  the  real  estate  in  cer- 
tain proportions  to  the  living  beneficiaries  there- 
in named,  and  making  provision  for  the  disposi- 
tion of  his  personal  property.  HeUL  that  the 
will  created  a  valid  active  trust,  and  that  the 
title  to  the  property  passed  to  the  trustee,  and 
not  to  the  beneficiaries. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  §§  1679-1681;   Dec.  Dig.  «=>672.] 

8.  Tbubts  «=»61— AcnvB  Tbust— Tebmiwa- 
TiON — Agreement  by  Cestui  Que  Tbdst. 
Where  an  active  valid  trust  was  created  hj 
will,  and  three  of  the  cestuis  que  trust  are  mi- 
nors, and  where  the  purposes  of  the  trust  are 
not  impossible  of  fulfillment  and  are  not  fully 
accomplished,  the  cestuis  que  trust  cannot  by 
agreement  terminate  the  trust,  and  thereby  take 
title  and  possession  of  the  property,  prior  to  the 
time  fixed  by  the  terms  of  the  will. 
,  3d.  Note.— For  other  cases,  see  Trusts,  Cent 
•fg.  H  83-87;   Dec  Dig.  <8=.61.] 

4.  Tbubts  <S=»345— RiGEn  to  Enfobcx  Execu- 
tion. 

Any  person  having  any  Interest  in  the  trust 
or  the  trust  property  has  a.  right  to  insist,  in 
proper  proceeding,  that  the  trust  shall  be  main- 
tained and  executed  according  to  the  wishes  of 
the  settlor,  as  expressed  by  the  terms  of  the 
trust 

(Ed.  Note.— For  other  cases,  see  Tmsts,  Cent 
Dig.  i  610;    Dec  Dig.  «=9346.] 

5.  Tbubts  ®=>160,  169— Want  of  Tbubteb— 
Appointment  to  Fnx  Vacanot. 

Equity  will  not  permit  a  trust  to  fail  for 
want  of  a  trustee,  and  where  the  trust  is  not  of 
such  a  nature  that  the  performance  of  the  du- 
ties thereof  were  confined  to  the  testamentary 
trustee  because  of  the  peculiar  and  personid 
confidence  reposed  in  him  by  the  testator,  but 
it  appears  that  the  main  intention  of  the  testa- 
tor was  that  his  estate  should  be  administered 
according  to  the  terms  of  the  tri)st  as  created  in 
his  will,  and  that  the  duties  thereof  can  be  per- 
formed by  a  trustee  other  than  the  person  named 
in  the  will,  should  a  vacancy  occur,  the  court 


[Ed 
Dig. 


may  and  should  appoint  a  suitable  person  for 
that  purpose. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Gent 
Dig.  {§  204,  207,  208,  222-^;  Dec.  Dig.  «=> 
100,  169.] 

Error  from  District  Court,  Garvin  County ; 
R.  McMillan,  Judge. 

Action  between  James  A.  Hill  and  Jobn 
Edgar  Hill  and  others.  From  the  Judgment, 
James  A.  Hill  brings  error.  Reversed  and 
remanded,  with  directions. 

Jordan  &  Bale,  of  Pauls  Valley,  and  Led- 
better,  Stuart  &  B^  of  Oklahoma  City,  for 
plaintiff  In  error.  Blanton  &  Andrews  and 
A.  F.  Pyeatt,  all  of  Pauls  VaUey,  for  defend- 
ants In  error. 

HARDY,  J.  John  T.  Hill  died  September 
26,  1912,  leaving  surviving  blm  James  A. 
Hill,  a  son  by  his  first  marriage,  William 
Riley  Hdll,  John  Edgar  Hill,  Harry  Vernon 
Hill,  Susie  Hill,  Ude  Polk  (n6e  Hill),  and 
Thomas  J.  Hill,  children  by  bis  second  mar- 
riage, and  Mattie  Hill,  his  wife,  and  Ruth 
Hill,  a  child  by  his  third  marriage,  and  leav- 
ing an  estate  consisting  of  real  and  personal 
property  of  the  total  appraised  value  of  $72,- 
048.42.  Prior  to  bis  death  he  bad  executed 
a  will  wherein  A.  R.  Hickam  was  named  as 
trustee,  in  which  he  devised  his  property  to 
said  trustee,  with  directions  to  manage  and 
control  the  real  estate,  to  rent  and  collect  the 
rents  thereon,  until  his  youngest  child  should 
become  of  age,  and  then  to  convey  to  the  chil- 
dren then  living  the  real  estate,  in  the  pro- 
portion therein  named;  and  said  will  con- 
tained an  additional  stipulation  that,  in  the 
event  of  the  death  of  any  of  the  heirs  there- 
in named,  the  part  that  would  have  fallen 
to  said  heir  should  be  distributed  according 
to  the  directions  in  said  will,  and  contained 
the  further  provision  for  the  disposition  of 
the  personal  property  and  for  the  mainte- 
nance and  education  of  the  minors.  TbiM 
will  was  admitted  to  probate  on  February  7, 
1013,  in  the  county  court  of  Oarvln  county, 
and  letters  testamentary  were  issued  to  the 
trustee  therein  named,  who  qualified  and  en- 
tered upon  the  discharge  of  bis  duties. 

On  April  24,  1913,  certain  of  the  heirs  filed 
a  petition  in  the  district  coxirt  of  Garvin 
county  In  which  they  sought  to  have  said 
will  declared  void  l^  reason  of  the  trust 
provisions  therein  contained,  and,  failing  in 
this,  sought  to  have  the  property  conveyed 
by  said  will  declared  to  be  the  property  of 
the  deceased  accumulated  by  blm  during 
coverture  with  his  second  wife,  and  as  a  re- 
sult of  the  management  and  control  of  the 
property  of  the  plaintlfCs,  and  sought  to  have 
an  accounting  with  the  estate  of  said  John 
T.  Hill,  and  to  have  set  aside  and  delivered 
to  them  from  said  estate  such  real  and  per- 
sonal property  as  might  be  found  to  be  due 
them.  To  this  petitl<m  the  executor  and  trus- 
tee, A.  R.  Hickam,  and  defendants  Mattie 
Hill  and  Ruth  Hill,  filed  demurrers,  challeng- 
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tug  tbe  sufiSdency  of  the  allegatloiis  In  tbei 
fourtb  paragraph  thereof;  and  defendant 
James  A.  HIU  Joined  in  the  presentation  of 
said  demurrer.  At  the  bearing  upon  tbe  de- 
murrers the  same  were  sustained,  and  tbe 
trust  provisions  of  the  will  held  to  be  valid, 
and  from  the  ruling  of  tbe  court  upon  this  de- 
murrer an  appeal  was  taken,  and  petition  in 
error  and  case-made  attached  thereto  were 
flled  In  this  court  on  July  13,  1913,  being 
case  No.  5411,  and  same  Is  still  pending  and 
undisposed  of.    See  163  Pac.  1185. 

After  the  petition  in  error  was  flled  In 
this  court,  certain  steps  were  taken  In  the 
case  in  the  district  court  of  Garv'lu  county, 
and  on  February  25,  1914,  all  tbe  heirs  ex- 
cept plaintiff  in  error  flled  in  the  district 
court  of  Garvin  county  application  for  Judg- 
ment according  to  the  stipulation  therein 
contained,  and  upon  tbe  filing  of  thds  stipula- 
tion James  A.  Hill  flled  demurrer  to  said  ap- 
plication, which  demurrer  was  by  tbe  court 
beard  on  the  25th  day  of  February,  1914, 
being  the  same  day  that  said  application  and 
stipulation  for  Judgment  were  flled,  and  said 
demurrer  was  by  tbe  court  overruled,  and 
exceptions  saved,  and  appeal  allowed  said 
James  A.  Hill,  and  time  granted  in  which  to 
prepare  and  serve  case-made,  and  said  James 
A.  Hill  was  required  to  enter  Into  a  bond  in 
the  simi  of  $500  to  secure  costs;  but  it  was 
expressly  stipulated  in  the  order  allowing 
tbe  appeal  that  same  should  not  interfere 
with  tbe  distribution  of  the  estate  of  said 
John  T.  Hill  In  accordance  with  the  Judg- 
ment appealed  from,  and  case-made  was  duly 
served,  and  with  petition  in  error  flled  in 
this  court  on  April  14,  1914. 

[1]  At  tbe  threshold  of  this  case  we  are 
confronted  with  a  motion  to  dismiss  this  ap- 
peal, for  the  reason  that  summons  in  error 
was  not  issued  and  served  upon  all  tbe  de- 
fendants in  error,  or  waiver  thereof  executed 
and  flled  in  the  case.  Tbe  case-made  shows 
defendants  in  error  William  Elley  Hill,  John 
Edgar  HIU,  Ude  Polk,  and  A.  R.  Hlckam,  by 
tb^  attorneys  of  record,  or  In  person,  sign- 
ed a  written  waiver  of  tbe  issuance  and  serv- 
ice of  summons  in  error,  while  no  waiver  was 
executed  or  flled  on  behalf  of  the  other  de- 
fendants In  error.  The  order  appealed  from 
was  rendered  on  tbe  25th  day  of  February, 
1914,  and  petition  in  error  with  case-made  at- 
tached was  flled  in  this  court  on  April  14, 
1914.  The  records  of  this  court  show  that  on 
April  16,  1914,  plaintiff  In  error  presented  to 
this  court  an  application  for  a  receiver  of 
the  property  Involved  pending  this  appeal, 
and  that  on  April  17,  1914,  hearing  was  had 
tn  this  court  upon  said  application  for  re- 
ceiver, at  which  hearing  plalntifr  in  error 
appeared  by  his  attorneys  of  record,  and  all 
of  tbe  defendants  in  error  api)eared  by  their 
attorneys  of  record,  and  contested  the  said 
application  for  a  receiver,  and  that  an  order 
was  made  requiring  that  defendants  in  error 
give  a  bond  in  the  sum  of  $7,500,  payable  to 
plaintitr  In  error,  conditioned  that  the  prin- 


cipals therein,  their  heirs,  executors,  and  ad- 
ministrators, should  cause  to  be  turned  over 
and  delivered  to  said  plaintlfF  in  error  all 
pr<q)erty,  including  interest,  rents,  and  rev- 
enues, that  might  be  awarded  to  him  on  tbe 
final  determination  of  this  case,  either  in 
this  court  or  tbe  trial  court,  and  that  on 
April  27,  1914,  there  was  filed  in  the  office 
of  the  clerk  of  this  court  a  bond  in  compli- 
ance with  said  order,  with  good  and  sufficient 
sureties,  executed  by  all  of  the  defendants  in 
error  required  to  do  so.  It  further  appears 
that  on  April  25,  1914,  there  was  flled  herein 
acceptance  of  service  of  motion  to  advance 
this  case,  which  was  duly  signed  by  or  on 
behalf  of  all  of  the  defendants  in  error,  and 
that  thereafter  this  case  was  advanced  and 
set  for  bearing  at  the  October,  1914,  term  of 
this  court,  and  that  on  October  21,  1914, 
briefs  were  flled  on  the  merits  on  behalf  of 
all  tbe  defendants  in  error,  and  that  this 
case  was  orally  argued  by  counsel  represent- 
ing all  the  defendants  In  error. 

Undoubtedly  upon  the  record  before  us  the 
defendants  in  error  have  entered  a  general 
appearance  in  this  case,  and  this  would  con- 
stitute a  waiver  of  the  Issuance  and  service 
of  summons  in  error,  and  would  confer  Ju- 
risdiction upon  this  court  of  said  parties  and 
of  this  case  to  the  same  efTect  as  if  summons 
in  error  had  been  duly  issued  and  served 
with  all  the  formalities  required  by  the  law 
Tbe  motion  to  dismiss  is  therefore  overruled, 
and  tbe  case  will  be  disposed  of  on  its 
merits. 

[2]  Tbe  principal  questiou  presented  is 
whether  or  not  the  beneflclariea  under  the 
will  could  by  agreement  do  away  with  the 
trust  and  take  the  property  immediately; 
plaintiff  In  error  contending  that  by  reason  of 
the  attempt  so  to  do  Intestacy  has  resulted, 
while  it  is  urged  by  defendants  in  error  that 
under  tbe  terms  of  the  will  the  beneficiaries 
therein  named  were  entitled  to  the  immediate 
possession  of  the  property,  as  tbe  effect  of  the 
will  was  to  convey  title  directly  to  tbe  heirs 
and  not  to  the  trustee,  and  that  this  feature 
of  the  will  was  executed  by  the  statute  of 
usee. 

Section  6665,  Rev.  Laws  1910,  provides: 

"Every  person  who,  by  virtue  of  any  transfer 
or  devise,  is  entitled  to  tbe  actual  possession  of 
real  property,  and  the  receipt  of  the  rents  and 
profits  thereof,  is  deemed  to  have  a  legal  estate 
therein,  of  the  same  quality  and  duration,  and 
subject  to  the  same  conditions  as  liis  beneficial 
interest" 

Section  6657,  Rev.  Iaws  1910,  provides: 
"Every  disposition  of  real  property,  whether 
by  transfer  or  will,  must  be  made  directly  to  the 
person  in  whom  the  right  to  the  possession  and 
profits  is  intended  to  be  vested,  and  not  to  any 
other,  to  the  use  of  or  in  trust  for  such  person; 
and  if  made  to  any  person,  to  the  use  of  or  in 
trust  for  another,  no  estate  or  interest  vests  in 
the  trustee;  hut  he  must  execute  a  release  of 
the  property  to  the  beneficiary  on  demand,  the 
latter  paying  the  expense  thereof." 

Section  6662,  Rev.  Laws  1910,  provides: 
"Express  trust  may  be  created  for  any  of  the 
followug  purposes:    •   •   •    (H'\  tn  ru-cWo  *ha 


(3)  to  receive  the 
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rents  and  profits  of  real  property,  and  pay  them 
to  or  apply  them  to  the  use  of  any  person, 
whether  ascertained  at  the  time  of  the  creation 
of  the  trust  or  not,  for  himself  or  for  his  family, 
during  the  life  of  such  person,  or  for  any  short- 
er term,  subject  to  the  provisions  of  article  2 
of  this  chapter." 

The  conveying  clause  In  the  will  Is  as  fol- 
lows: 

"I  give,  bequeath  and  devise  to  A.  R.  Hickam, 
of  Pauls  Vafley,  Garvin  county,  state  of  Okla- 
homa, all  my  said  estate,  real,  personal  and  mix- 
ed, of  whatsoever  nature  and  kind  so  ever,  and 
wherever  situate,  that  I  may  die  seised  or  pos- 
sessed of  or  to  which  I  may  be  in  any  way  enti- 
tled or  interested.  To  have  and  to  hold  all  of 
said  real  estate  unto  the  said  A.  R.  Hickam, 
his  heirs  and  assigns  forever,  upon  the  trust 
and  for  the  uses,  interests  and  purposes  herein- 
after limited,  described  and  declared." 

The  wUl  then  provides  the  proportion  to 
which  each  of  the  beneficiaries  therein  named 
Is  entitled,  and  farther  directs  the  trustee 
"to  take  possession,  management  and  con- 
trol of  said  estate,  and  receive  the  rents.  Is- 
sues and  profits  therefrom,  and  to  apply  the 
net  income  therefrom  to  the  use  and  benefit 
of  my  said  wife  and  my  said  named  chil- 
dren in  the  proportions  aforesaid,  during 
the  term  until  my  youngest  child  then  living 
shall  become  of  age,"  and  as  soon  as  practica- 
ble after  that  event  to  be  conveyed  In  fee  In 
the  proportion  therein  set  out;  and  the  will 
further  directs  that  of  the  personal  property, 
after  paying  his  funeral  and  testamentary  ex- 
penses and  all  legal  Indebtedness,  one-third 
of  the  residue  absolutely  in  kind  shall  be 
given  to  Mattie  Hill,  surviving  wife,  or  the 
executor  is  directed  to  sell  and  dispose  of  the 
residue  and  to  give  to  said  wife,  Mattle  Hill, 
one-third  of  the  net  proceeds,  in  cash,  at  her 
option,  and  to  pay  to  James  A.  Hill,  a  son, 
the  sum  of  $1  and  to  cancel  and  deliver  to 
him  all  evidences  of  indebtedness  due  and 
owing  to  the  testator  at  the  time  of  his  death, 
and  to  pay  to  ITde  Polk,  a  daughter,  the  sum 
of  $1,  and  the  residue  thereof,  upon  the 
youngest  child  becoming  of  age,  to  be  divid- 
ed equally  between  the  children  then  living. 
And  It  Is  farther  provided,  in  the  event  of 
the  death  of  any  of  said  children,  without 
Issue,  before  coming  Into  possession  of  their 
shares  under  the  foregoing  provisions,  that 
his  or  her  share  remaining  in  the  estate  be 
added  in  equal  proportion  to  the  shares  of 
certain  of  the  surviving  children,  but  in  the 
event  of  issue  surviving  the  said  share  shall 
go  to  the  Issue  then  living;  and  the  power 
of  the  executor  and  trustee  is  further  stated 
as  follows: 

"I  hereby  authorize  and  empower  said  trus- 
tee, A.  R.  Hickam,  in  the  management  of  my 
estate,  to  rent  any  and  all  of  said  estate  on 
any  terms  and  in  any  manner  as  he  in  his  dis- 
cretion shall  deem  for  the  best  interests  of 
m.v  estate,  and  to  execute  and  deliver  good  and 
sufficient  contracts  therefor;  and  should  the 
share  of  the  rents  and  profits  therefrom  be  in- 
sufficient to  properly  maintain  and  educate  any 
of  my  said  children  while  minors,  to  draw  on  the 
share  of  such  child  and  the  proceeds  of  my 
personal  property  for  such  purpose,  to  the  end 
that  said  minor  children  shall  be  maintained 


and  educated  according  to  their  station  in  life 
in  the  judgment  of  said  trustee." 

If  the  foregoing  provisions  created  an  ac- 
tive trust,  then  the  contention  of  the  defend- 
ants in  error  that  the  title  passed  directly  to 
the  cestnis  que  trust,  and  therefore  they  were 
entitled  to  the  immediate  possession  of  the 
property  and  the  rents  and  profits  thereof, 
cannot  be  maintained.  Under  the  terms  of 
the  statute  above  set  out,  a  trust  is  executed 
when  it  was  the  'intention  of  the  testator  by 
the  terms  of  the  will  to  transfer  the  title  and 
the  right  to  the  possession  and  the  profits  to 
the  cestuis  que  trust,  and  In  such  case  the 
trust  provisions  in  the  will  would  be  execut- 
ed by  the  statute  relied  upon;  but  the  will 
in  question  does  not  contain  any  such  pro- 
visions, and  no  snch  intention  can  be  Imputed 
to  the  testator,  nor  can  such  construction  be 
placed  uxwn  the  terms  of  the  wllL  On  the 
contrary,  it  is  very  apparent  that  it  was  the 
intention  of  the  testator  that  the  title,  pos- 
session, management,  and  control  of  the 
property  should  pass  to  and  be  vested  in  the 
trustee,  with  full  power  of  management  and 
control,  and  at  the  expiration  of  the  trust 
period  the  duty  was  cast  upon  him  by  the 
terms  of  the  will  to  convey  the  title  to  the 
beneficiaries  then  living.  Rev.  Laws  1910, 
§  6668.    The  rule  is  thus  stated : 

"Therefore,  if  any  agency,  duty,  or  power  b« 
imposed  on  the  trustee,  as  by  a  lunitation  to  « 
tmstee  and  his  heirs  to  pay  the  rents  or  to 
convey  the  estate,  or  if  any  control  is  to  be 
exercised  or  duty  performed  by  the  trustee  in 
applying  the  rents  to  a  person's  maintenance, 
or  in  making  repairs,  or  to  preserve  contingent 
remainders,  or  to  raise  a  sum  of  money,  or  to 
dispose  of  the  estate  by  sale,  in  all  these,  and 
in  other  and  like  cases,  the  operation  of  the 
statute  is  excluded  and  the  trusts  or  usee  re- 
main mere  equitable  estates.  So,  if  the  trus- 
tee is  to  exercise  any  discretion  in  tiiitt  manage- 
ment of  the  estate,  in  the  investment  of  the 
proceeds,  or  the  principal,  or  in  the  appHeation 
of  the  income,  or  if  the  punxwe  of  the  trust  is 
to  protect  the  estate  for  a  given  time,  or  until 
the  death  of  some  one,  or  until  division,  or  un- 
til a  request  for  a  conveyance  is  made."  1 
Perry  on  Trusts,  §305;  39  Oyc.  218,  and  au- 
thorities there  ated ;  2  Underhill  on  Wills,  p. 
1096;  2  Jarman  on  Wills.  283;  7  M.  A.  Lk 
235. 

We  are  of  the  opinion  that  the  will  creat- 
ed an  active  trust,  and  that  the  trust  was 
not  executed  by  the  statute  of  uses,  and 
that  there  was  not  a  direct  conveyance  of 
the  title  and  right  of  possession,  and  of 
rents,  to  the  cestuis  que  trust,  and  that  the 
trust  provisions  of  the  will  were  valid  as 
held  by  the  court  below,  and  that  the  persons 
named  in  the  will  were  not  entitled  to  the 
immediate  possession  of  the  property  or  of 
the  rents  and  profits  therefrom,  save  only 
through  the  administration  of  the  trust  cre- 
ated by  the  will. 

The  right  of  the  beneficiaries  in  the  will 
to  strangle  the  trust  provisions  thereof  by 
an  agreement  among  themselves,  and  to  take 
the  property  immediately,  in  the  same  pro- 
portion which  they  would  have  tak^i  under 
the  win,  Is  urged  upon  the  one  hand,  and, 
on  the  other  hand.  Is  met  by,  the  Dropqaition 
Digitized  by  VjOOvKc 


Okl.) 


HHiL  V.  HILL 


1125 


that  such  an  agreement,  having  been  made, 
80  far  as  the  adults  are  concerned,  became 
effective  to  avoid  the  trust  provisions,  and 
thereby  caused  Intestacy  to  result,  and  the 
property  to  pass  according  to  the  laws  of 
descent  and  distribution.  It  has  been  held 
that  a  court  of  equity,  by  virtue  of  its  su- 
pervisory Jurisdiction  over  trusts  and  trus- 
tees, has  the  power.  In  a  proper  case,  to  ter- 
minate an  express  trust,  in  whole  or  in  part, 
before  the  expiration  of  the  term  for  which 
It  was  created;  but  it  is  also  held  tliat  the 
court  will  exercise  this  power  only  in  excep- 
tional cases,  such  as  where  all  the  objects 
and  purposes  of  the  trust  have  been  accom- 
plished, the  cestuijs  que  trust  are  all  sul  Ju- 
ris, and  application  is  made  by  all  of  them, 
or  where  the  trust  is  impossible  of  accom- 
plishment The  cases  are  rare,  and  belong 
to  a  well-deflned  class,  where  the  Interference 
of  the  court  did  not  disturb  or  destroy  the 
trust  scheme,  but  was  rendered  necessary  in 
order  to  prevent  its  entire  failure.  On  the 
other  band,  the  court  will  not  decree  a  ter- 
mination when  some  of  the  cestuis  que  trust 
do  not  consent,  or  where  the  trust  is  still  an 
active,  continuing  one,  with  some  of  Its  pui^ 
poses  unaccomplished,  and  not  shown  to  be 
Impossible  of  accomplishment.  2  Perry  on 
Trusts,  f  020;  Underbill,  Trusts  and  Trus- 
tees, pp.  370-375;  39  Gyc.  99;  Lewin  on 
Trusts,  684,  685;  Danahy  v.  Noonan  et  al., 
176  Mass.  467,  67  N.  B.  679;  Oowle  v.  Stroh- 
meyer,  150  Wis.  401,  136  N.  W.  056, 187  N.  W. 
778;  Cntbbert  v.  Chauvet,  136  N.  Y.  326, 
32  N.  B.  1088,  18  L.  R.  A.  746;  Olsen  et  al. 
▼.  Youngerman  et  al.,  136  Iowa,  404,  113  N. 
W.  938;  Culbertson's  Appeal,  76  Pa.  145; 
Ruggles  T.  Tyson  et  al.,  104  Wis.  500,  79  N. 
W.  768,  81  N.  W.  867,  48  L.  R.  A.  809 ;  Wood 
T.  Wood,  6  Paige  (N.  Y.)  696,  28  Am.  Dec. 
451. 

[3]  This,  then,  brings  us  to  the  considera- 
tion of  the  question  as  to  whether  the  agree- 
ment between  the  heirs  to  terminate  the 
tmst  features  of  the  will  and  divide  the 
inoperty  would  cause  Intestacy  to  result,  and 
the  property  to  descend  under  the  statutes, 
and  whether  plaintiff  would  be  entitled  to 
share  in  the  distribution  of  said  property.' 
We  do  not  think  this  condition  results.  Sec- 
tion 6674,  Rev.  Laws  1910,  provides: 

"Where  a  trust  in  relation  to  real  property  is 
expressed  in  the  instrument  creating  the  estate, 
every  transfer  or  other  act  of  the  trustees,  in 
contravention  of  the  trust,  is  absolutely  void." 

By  this  section  of  the  statute  the  trustee 
Is  expressly  prohibited  from  doing  any  act 
that  would  be  In  violation  of  the  terms  of 
the  trust,  and  an  agreement  by  him  with  the 
heirs  in  this  case  to  terminate  the  trust 
would  be  within  the  prohibition  of  the  stat- 
ute. If  we  were  to  hold  that  the  agreement 
between  the  beneficiaries,  acquiesced  In  by 
the  trustee,  was  valid,  we  would  be  compelled 
to  Ignore  the  plain  mandate  of  the  statutes, 
and  to  nullify  the  express  Intention  of  the 
testator  as  solemnly  declared  in  his  will,  and 
the  effect  would  be  to  substitute  therefor  an 


entirely  different  scheme  of  administration, 
and  would  bring  about  a  result  wholly  at 
variance  with  his  desires,  and  would  cause 
his  property  to  pass  to  persons  who  had  been 
excluded  by  him  from  participating  in  the 
distribution  thereof.  The  trustee  and  the 
beneficiaries  could  not  by  the  agreement  en- 
tered into  avoid  the  trust  provisions,  as  Is 
attempted  to  be  done.  An  additicHial  reason 
for  80  holding  is  the  fact  that  three  of  the 
beneficiaries  under  the  trust  provisions  are 
minors,  and  the  trustee  was  directed  out  of 
the  rents  and  profits  of  their  part  of  the  real 
estate  and  of  the  personal  property  to  edu- 
cate and  maintain  them;  and  these  minors 
also  have  a  future  contingent  interest  In 
that  part  of  the  trust  estate  devised  to  the 
adult  beneficiaries,  which  contingent  Interest 
would  be  destroyed  If  the  agreement  be  up- 
held. We  think  the  correct  rule  to  be  that 
in  case  of  a  valid  active  trust,  as  in  the 
ease  at  bar,  the  trust  features  of  the  vrtll  are 
a  main  provision,  and  must  be  respected,  and 
that  the  beneficiaries  cannot  lawfully  take 
possession  of  the  property  in  violation  of  the 
express  provisions  of  the  will  providing  that 
they  shall  take  it  at  some  future  date.  The 
purposes  of  the  trust  have  not  been  accom- 
plished. On  the  contrary,  the  trustee  had 
scarcely  entered  fully  upon  the  performance 
of  his  duties,  and  there  is  no  apparent  ob- 
stacle In  the  way  of  its  complete  perform- 
ance according  to  the  will  of  the  testator.  In 
fact,  the  only  obstruction  to  its  complete 
fulfillment  Is  the  attempt  of  those  to  be  ben- 
efited thereby,  who,  it  seems,  are  not  in- 
clined to  acquiesce  In  the  action  of  the  coun- 
ty court  in  admitting  the  will  to  probate  and 
of  the  district  court  in  upholding  Its  validity, 
but,  on  the  contrary,  seem  posse&sed  of  a  fix- 
ed determination  to  lay  hands  on  the  prop- 
erty. In,  violation  of  the  clear  and  plain 
meaning  of  its  testamentary  provisions. 
While  their  conduct,  perhaps,  has  by  this 
time  dissipated  a  part  of  the  assets  of  the 
estate,  such  conduct  cannot  Justify  a  destruc- 
tion of  the  trust  which  was  created  for  the 
express  purpose  of  withholding  from  these 
very  litigants  the  possession  and  control  of 
the  property  they  are  so  strenuously  seeking 
to  obtain ;  and  If  we  should  lend  our  assent 
to  their  attempt  In  this  case,  and  stamp  the 
same  ^vlth  our  approval,  we  would  thereby 
crown  with  success  their  efforts  to  strangle 
the  trust,  and  establish  a  precedent  that 
would  point  the  way  and  make  it  easy  for 
greedy  and  grasping  heirs  to  thwart  the  de- 
sires of  the  testator  and  accomplish  with  Ju- 
dicial approval  the  very  thing  that  was 
sought  to  be  guarded  against.  Such  a  prece- 
dent would  render  it  impossible  to  settle  an 
estate  upon  any  plan  that  would  with  any 
reasonable  probability  be  carried  out  accord- 
ing to  the  desire  and  scheme  of  the  settlor. 

These  views  are  sustained  by  the  authori- 
ties heretofore  cited,  and  we  therefore  hold 
that  the  agreement  to  terminate  the  trust 
and  to  divide  the  property  according  toJ^l^ 
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terms  of  said  agreement  was  in  violation  of 
the  statutes  and  was  rold,  and  that  tbe  judg- 
ment of  the  court  thereon  could  not  and  did 
not  give  It  any  validity,  nor  create  any 
rights  In  favor  of  any  of  the  Utlgants  Incon- 
sistent with  or  dUterent  from  those  rights 
created  by  the  terms  of  the  wUL 

[4]  Defendants  In  error  contend  that  plain- 
tiff in  error  has  no  such  Interest  in  the  trust 
property  as  would  authorize  him  to  object  to 
tbe  decree  rendered  or  entitle  him  to  an  ac- 
counting of  the  estate.  It  is  ordinarily  true 
that  the  right  to  require  an  accounting  is 
limited  to  those  having  an  Interest  In  the 
trust  or  the  trust  property,  and  that  persons 
who  have  no  personal  right  or  interest  In 
the  trust  cannot  demand  an  accounting  or 
claim  any  other  relief  against  the  trustee. 
39  Cyc.  465.  But  in  this  case  the  plaintiff  In 
error  has  an  Interest  in  the  carrying  out  of 
the  trust.  Tbe  trustee  is  directed  to  pay  to 
him  $1,  and  to  cancel  and  deliver  to  blm 
all  evidences  of  Indebtedness  owing  by  him  to 
the  estate.  And,  besides,  this  is  not  an  ac- 
tion for  accounting,  but  the  plaintiff  in  er- 
ror by  this  proceeding  seeks  to  reverse  a 
Judgment  which  recognizes  and  holds  as 
valid  an  agreement  to  avoid  tbe  trust,  and  to 
have  this  court  by  Its  order  direct  a  compli- 
ance upon  the  part  of  the  trustee  and  the 
beneficiaries  with  the  terms  of  the  trust  cre- 
ated by  the  wlU.  This  proceeding  was  not 
begun  by  plaintiff  In  error,  but,  on  the  con- 
trary, he  was  brought  Into  a  proceeding  wblc^ 
had  for  its  original  purpose  the  destruction 
of  the  trust  and  a  recovery  of  the  property 
Involved  by  the  original  plaintiffs  In  the 
case,  and,  having  been  brought  into  It,  he  un- 
doubtedly has  a  right  to  be  heard. 

[S]  It  Is  also  urged  that  the  trustee  in 
the  present  case  was  clothed  with  trusts  and 
duties  of  a  peculiarly  personal  and  confiden- 
tial nature,  and  that,  the  trustee  having  re- 
signed, tbe  court  will  not  assume  to  appoint 
a  successor  and  administer  the  trust,  as  It 
is  apparent  from  the  wlU  that  these  duties 
were  Imposed  on  the  trustee  by  virtue  of 
tbe  peculiar  and  i)ersonaI  confidence  reposed 
in  him  by  the  settlor,  but  that  the  court 
should  leave  the  estate  vested  in  those  des- 
ignated by  the  terms  of  the  trust.  Tbe  trus- 
tee having  accepted  the  office  and  duly  quail- 
fled  and  entered  upon  the  discharge  of  his 
duties,  the  title  to  the  trust  property  vested 
in  him.  Section  6668,  Bev.  Iaws  1910,  Is  as 
follows: 

"Except  as  hereinafter  otherwise  provided,  ev- 
ery express  trust  in  real  property,  valid  bb  such, 
in  its  creation,  vests  the  whole  estate  in  tbe 
trustees,  subject  only  to  the  execution  of  the 
trust.  The  beneficiaries  take  no  estate  or  In- 
terest in  tbe  property,  but  may  enforce  tb«  per- 
formance of  the  trust." 

The  law  does  not  permit  the  trustee,  by 
an  agreement  with  the  beneficiaries,  or  by 
resignation,  to  divest  himself  of  the  title  to 
the  trust  property,  or  to  be  relieved  of  his 
duties  In  the  performance  of  tbe  trust  where 


there  are  minor  children,  as  in  fliis  case; 
but  this  must  be  done  by  the  decree  of  the 
court  having  jurisdiction  of  the  trust  estate 
and  upon  proper  proceedings  for  that  pur- 
pose (1  Perry  on  Trusts,  {{  269-274),  and  If, 
upon  a  remand  of  this  case,  the  trustee  shall 
decline  to  act,  upon  proper  proceedings  in 
the  district  court  he  may  be  relieved  of  his 
trust  and  a  successor  appointed  by  the  court 
It  is  a  rule  that  admits  of  no  exception  that 
equity  never  wants  a  trustee,  or,  in  other 
words,  that,  if  a  trust  is  once  properly  cre- 
ated, the  same  will  not  be  allowed  to  fall 
for  want  of  one  (1  Perry  on  Trusts,  i  38) ; 
and  the  trust  in  this  case  not  being  of  that 
kind  which  reposed  in  the  trustee  peculiar 
confidence  and  special  discretionary  powers 
as  to  carrying  out  the  provisions  of  the  trust, 
but  specific  directions  being  contained  there- 
in for  the  performance  of  his  duties  l^  the' 
trustee  and  for  the  conveyance  and  disposi- 
tion of  the  property,  the  trust  is  not  of  such 
a  nature  that  it  could  not  be  performed  by 
another,  nor  can  the  court  gather  from  the 
language  of  the  Instrument  that  it  was  the 
intention  of  the  settlor  tliat  the  performance 
of  these  duties  should  be  exclusively  confided 
in  the  trustee  named ;  but,  on  the  contrary,  it 
appears  to  have  been  the  principal  intention 
of  the  settlor  that  his  property  should  be 
managed  and  disposed  of  as  directed.  Under 
these  circumstances,  when  the  trustee  Is  re- 
lieved of  his  duties,  we  think  the  authorities 
are  uniform  that  the  execution  of  the  trust 
devolves  upon  the  court,  and  a  successor  may 
and  should  be  appointed  to  carry  out  the 
trust  according  to  the  intent  and  desires  of 
the  settlor.  The  authorities  upon  this  prop- 
osition are  collected  in  47  Cent.  Dig.  title 
Trusts,  f  222;  19  Am.  Dig.  (Dea  Ed.)  ttUe 
Trusts,  p.  1677. 

Being  of  the  opinion  that  the  agreement 
was  ineffectual  to  terminate  the  trust,  it 
therefore  follows  that  the  judgment  of  the 
court  below  should  be  reversed,  and  the 
cause  remanded,  with  directions  to  the  trus- 
tee to  repossess  himself  of  all  of  the  trust 
property,  and  for  further  proceedings  in  ac- 
cordance with  this  opinion.  Ail  the  Jus- 
tices concur. 


HASS  V.  OREGQ.      (No.  G099.) 

(Supreme  Court  of  Oklahoma.    Sept.  28,  1918. 

Rehearing  Denied  Nov.  80, 1916.) 

(BvJMhu  by  the  OourtJ 

1.    VSNDOS    AHD    POBOHASBB    4S»282— PoaSKB- 

BioN — Notice  of  Title. 

Tbe  possession  of  real  property  carries 
with  it  the  presumption  of  ownership,  and  it  is 
the  duty  of  those  purchasing  sack  property  from 
others  than  those  in  poBsession  to  ascertain  the 
extent  of  their  claim,  and  the  open,  actual  pos- 
session of  such  property  gives  notice  to  the 
world  of  just  snch  Interest  as  the  possessor 
actually  has  therrin. 

[Ed.  Note. — £\>r  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  {{  640-646,  548-662; 
Dec.  Dig.  «=232.] 
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2.  Pbopsbtt  «3>10  —  Posanmoii  --  Brnm- 

OIEMCT. 

It  IB  not  neceamry,  in  order  to  establiab 
and  maintain  poraeuion  of  real  estate,  that  the 
claimant  should  actually  reside  upon  it  or  have 
it  inclosed  with  a  fence.  It  is  sufficient  if  the 
party  is  doins  such  acts  thereon  that  indicate 
in  an  open,  public,  and  visible  manner,  that  he 
has  exclusive  control  over  the  land,  under  a 
claim  of  right  to  snch  exclusive  possession. 

[Ed.  Note.— For  other  cases,  see  Property, 
Dec  Dig.  «=3lO.] 

3.  Vkrdob  akd  PmicHASEB  «=3232-Tixu  or 
Person  ir  Possession— Notick. 

While  it  is  the  general  rule  that  open  and 
notorious  possession  of  real  estate,  under  an 
apparent  claim  of  ownership,  is  notice  to  the 
world  of  whatever  claim  the  possessor  asserts, 
there  is  an  exception  to  this  rule,  in  that  it  does 
not  apply  to  a  vendor  remaining  in  possession 
so  as  to  require  a  purchaser  from  his  grantee 
to  inquire  whetlier  he  had  any  interest  in  the 
land  conveyed. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  fi  640-546,  648-662; 
Dec.  Dig.  «=>232.] 

4.  Verdob  and  PusoaAan  9=3282— Tnxx  OT 
Pkbsorb  in  Pobsesbior — Notice. 

The  exception  in  the  preceding  syllabus 
is  also  modified,  in  that  the  law  reqofres  tbat  a 
purchaser,  under  such  eircnmstanoea,  shall  be 
an  innocent  purchaser  and  free  from  any  coUn- 
slon  with  fraud  upon  the  person  who  was  ap- 
parently the  vendor  and  grantor  who  remained 
in  possession,  and,  farther,  if  a  fraud  has  been 
perpetrated  and  the  facts  and  circumstances 
are  such  as  to  put  the  pnrdiaser  upon  inquiry, 
and  to  create  reasonable  grounds  for  believing 
that  the  fraud  liaa  been  perpetrated,  he  will  not 
be  in  a  position  to  avail  himself  of  that  excep- 
tion to  the  general  rale. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
PuKbaser,  Cent  Dig.  »  540-640,  648-662; 
Dec.  Dig.  «s>282.1 

6i.  Vendob  and  Pubchaseb  «=»235  —  Bona 
B^DE  Pubchaseb  —  Pboot  —  Inadequate 
Consideration. 

A  gross  disparity  in  the  actual  value,  and 
the  consideration  for  which  the  property  was 
sold,  is  usually  sufficient  to  overcome  any  theory 
that  the  grantee  was  a  bona  fide  purchaser. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  K  567-669,  571-676; 
Dec.  Dig.  <Ss»236.] 

Commissioners'  Opinion,  Division  No.  4. 
Error  from  District  Court,  Pontotoc  County ; 
Tom  D.  McKeown,  Judge. 

Action  by  Mattle  Hass  against  A.  M. 
Gregg.  Judgment  for  defendant,  and  plain- 
tiff brings  error.  Iteversed  and  remanded, 
with  directions. 

B.  O.  King,  of  Ada,  for  plaintiff  in  error. 
Wimbisli  &  Duncan,  of  Ada,  for  defendant 
in  error. 

ROBBBRTS,  O.  Tills  case  is  here  on  ap- 
peal from  tbe  district  court  of  Pontotoc 
connty,  and  is  an  action  to  cancel  a  deed  and 
quiet  title.  Tbe  plaintiff  below,  who  Is  also 
plaintiff  In  error,  alleges,  in  substance,  that 
she  is  tbe  owner  in  fee  simple  and  in  posses- 
sion of  the  west  half  of  the  west  half  of  the 
northeast  quarter  of  section  27,  township  4 
north,  range  6  east,  in  said  connty.  Hie  de- 
fendant below,  who  is  also  defendant  in  er- 
ror,  answers  by   general  denial,  and  claim 


of  title,  also  by  cross-petition  prays  that  title 
may  be  quieted  in  himself.  Tbe  plaintiff  re- 
plies by  general  denial.  The  case  was  tried 
to  the  court  with  a  jury,  and  upon  hearing' 
the  court  made  special  findings  of  fact  and 
conclusions  of  law,  as  follows: 

"l%is  is  an  action  to  quiet  title  commenced  by 
Mrs.  Mattie  Uass,  hereinafter  called  the  plain- 
tiff, against  A.  M.  Gregg,  hereinafter  called 
defendant.  The  court  finds  the  facts  to  be  as 
follows: 

"(U  That  on  the  29th  day  of  November,  1911, 
that  F.  D.  Hass,  joined  by  his  wife,  Mattie 
Uass,  conveyed  the  40  acres  of  land  in  con- 
troversy to  Iiee  Perry,  a  five-eighths  blood 
Chickasaw  Indian,  regular  on  its  face  and  in  the 

general  form  of  a  warranty  deed,  with  the  fol- 
>wing  provisions  in  said  instrument:  'Except 
that  no  conveyance  or  assignment  herein  of  any 
interests  in  the  lands  herein  described  shall 
operate  to  convey  title  thereto  unless  said  con- 
veyance or  assignment  is  approved  by  the  iSecre- 
tary  of  tbe  Interior,  and  grantor  hereby  accepts 
this  conveyance  subject  to  the  said  restrictiona, 
such  exceptions  being  part  of  the  consideration 
of  this  conveyance.' 

"(2)  That  all  of  the  consideration  named  in 
said  deed  was  not  paid  nntU  the  1st  day  of  May, 
1912,  when  the  balance  of  $260  was  paid  by  tbe 
Indian  agent  to  the  husband  of  tbe  plaintiff. 

"(3)  That  F.  D.  Hass,  acting  as  agent  for  the 
plaintiff,  Mrs.  Mattie  Hass,  in  securing  a  war- 
ranty deed  from  Lee  Perry  conveying  the  lands 
in  controversy  to  the  plaintiff  of  date  February 
8,  1912 ;  that  the  saia  deed  was  not  put  of  rec- 
ord, was  in  due  form,  but  tiie  same  was  not  ap- 
proved by  the  Secretary  of  the  Interior,  and 
that  said  deed  was  not  put  of  record  until  the 
2d  day  of  May,  1912. 

"(4)  That  the  plaintiff,  with  her  husband,  re- 
sided on  10  acres  of  land  adjoining  the  40  acres, 
and  remained  in  possession  of  the  lands  in  con- 
troversy. 

"(5)  That  on  the  IStb  day  of  April,  1012,  Lee 
Perry  executed  to  the  defendant,  A.  M.  Gregg, 
an  agricultural  lease  for  the  period  of  five  years, 
which  lease  contract  was  duly  recorded  in  the 
register  of  deeds'  office  of  Pontotoc  county  at 
Ada  on  the  date  of  its  execution. 

"6)  That  on  the  1st  day  of  May,  1912,  said 
Lee  Perry  executed  a  warranty  deed  in  due  form 
to  the  defendant,  A.  M.  Gregg,  purporting  to 
convey  the  lands  in  controversy,  for  which  the 
defendant,  A.  M.  Gregg,  paid  the  sum  of  $300  to 
Lee  Perry ;  that  said  deed  was  not  approved  by 
the  Secretary  of  the  Interior. 

"(7)  That  prior  to  the  execution  of  the  lease 
and  deed  to  tbe  defendant,  A.  M.  Gregg,  that 
tbe  defendant,  A.  M.  Gregg,  went  upon  the  lands 
in  controversy  in  company  with  one  Bivens,  and 
while  there  had  a  conversation  with  the  plain- 
tiff, Mrs.  Mattie  Hass. 

"  (8)  The  court  finds  that  he  made  no  inquiry 
of  Mrs.  Mattie  Hass  as  to  any  right  she  might 
iiave  in  the  lands,  and  that  she  did  not  inform 
him  that  she  claimed  any  right  to  the  said  land, 
and  that  the  defendant  had  no  notice  at  the 
time  he  purchased  said  land  from  Lee  Perry 
that  the  plaintiff  herein  was  claiming  any  inter- 
est in  said  land. 

"(9)  That  said  deed  of  date  of  May  1,  1912, 
was  duly  recorded  in  the  register  of  deeds'  ofiice 
on  the  date  of  its  execution,  one  day  prior  to 
the  recording  of  the  deed  from  Lee  Perry  to  the 
plaintiff  in  this  case. 

"(10)  Tliat  tiie  lands  in  controversy,  together 
with  lO  acres  additional,  was  heretofore  con- 
veyed by  A.  M.  Gregg,  the  defendant  herein, 
to  F.  D.  Hass.  the  husband  of  the  plaintiff 
herein,  for  $1,0()0  in  1911. 

"(11)  The  testimony  shows  that  tbe  posses- 
sion of  the  plaintiff,  F.  D.  Hass,  the  husband 
of  tbe  plaintiff  herein,  consisted  in  living  in  the 


^iogTe 


4ss>For  other  eases  see  same  tople  and  KBT-NUMBBR  In  all  Kay-Numbered  Digests  and  Indez( 


1128 


152  PACIFIC  BBPOBTEB 


(OkL 


dwellmg  house  whicb  was  located  on  10  acres 
of  land  adjoining  the  land  in  controversy,  be- 
ing a  portion  of  the  60  acres  heretofore  convey- 
ed by  A.  M.  Gregg,  the  defendant  herein,  to 
F.  D.  Hass,  the  husband  of  the  plaintiff  herein, 
and  that  toe  possesion  of  the  40  acres  in  con- 
troversy by  P.  D.  Hass  and  Mattie  Hass  con- 
sisted of  dearing  of  some  of  the  land  and  put- 
ting in  cultivation  and  being  in  the  open  occu- 
pancy of  said  land." 

Conclusions  of  Law. 

"The  conrt  concludes  that  inasmuch  as  the 
plaintiff  herein  joined  with  F.  D.  Hass  in  the 
execution  of  a  warranty  deed  to  Lee  Perry  on 
is'ovember  29.  1911,  conveying  the  lands  in 
controversy,  the  same  having  gone  of  record  in 
the  register  of  deeds'  office  of  Pontotoc  county, 
Ukl.,  and  had  remained  in  possession  of  said 
laud,  and,  the  plaintiff  having  become  the  gran- 
tor in  a  certain  warranty  deed  from  Lee  Perry 
conveying  the  lands  in  ciHitroversy  but  fiUling 
to  place  the  same  of  record,  that  the  defendant, 
A.  Al.  Gregg,  was  not  required  to  make  inquiry 
of  the  plaintiff  and  her  husband,  F.  D.  Hass, 
as  to  whether  they  had  any  right  or  claim  to 
said  premises,  but  coald  rely  upon  their  solemn 
deed  of  record. 

"And  concludes  as  a  matter  of  law  that  the 
defendant,  having  bought  the  same  without  no- 
tice of  the  claim  of  the  plaintiff,  that  be  is  a 
bona  fide  purchaser  of  said  land  without  notice 
of  any  claim  of  the  plaintiff,  and  the  plaintiff, 
under  such  circumstances,  cannot  cancel  said 
deed  for  the  reason  that  the  said  right  of  title 
of  the  defendant  is  superior  to  Uiat  of  the  plabi- 
tiff. 

"The  next  question  that  confronts  the  court  is 
that  owing  to  the  fact  that  tbe  defendant  is  not 
in  the  actual  possession  of  said  land  and  at 
most  could  only  be  in  constmctiTe  possession 
whether  or  not  upon  his  cross-bill  this  court  has 
jorisdiction  to  grant  the  relief  prayed  for  in 
said  biU. 

"The  court  is  of  the  opinion  that  if  the  de- 
fendant's cross-bill  was  an  original  petition  tliat 
the  conrt  would  be  without  jurisdiction  to  grant 
the  relief,  for  the  reason  that  the  defendant  is 
now  in  the  actual  possession  of  said  lands  either 
in  person  or  by  tenant,  and  could  only  be  in  the 
constructive  possession  of  said  land  created  by 
law,  but  the  court  is  of  tbe  opinion  that  the 
plaintiS,  having  sought  the  jurisdiction  of  a 
court  of  equity  and  brought  the  defendant  into 
a  court  of  equity,  having  obtained  jurisdiction 
of  the  controversy,  had  jurisdiction  to  grant  the 
relief  prayed  for  in  defendant's  cross-bill. 

"Therefore,  the  court  concludes  that  the  said 
deed  to  A.  M.  Gregg  is  a  superior  title  and  con- 
veys the  legal  title,  and  that  the  said  A.  M. 
Gregg  is  tbe  true  owner  of  said  land,  and  that 
the  conveyance  from  Lee  Perry  to  the  plaintiS, 
Mattie  Hass,  placed  of  record  subsequent  to  the 
recording  of  tbe  deed  from  Lee  Perry  to  A.  M. 
Gr^K,  IS  a  cloud  upon  the  title  of  the  said 
A.  M.  Gregg,  and  that  he  is  entitled  to  have 
the  same  canceled,  set  aside,  and  held  for 
naught. 

"The  court  concludes  as  a  matter  of  law  that 
the  restrictions  placed  in  said  deed  provided  that 
tbe  land  should  not  be  conveyed  by  the  grantee, 
Lee  Perry,  unless  approved  by  the  Secretary  of 
the  Interior  is  also  a  cloud  upon  the  title  of  said 
land,  but  that  this  court  is  without  jurisdic- 
tion to  pass  upon  tbe  right  to  cancel  said  pro- 
visions, for  the  reason  that  all  the  parties  to 
be  affected  are  not  parties  to  this  suit,  and  there 
is  no  prayer  for  its  cancellation  and  removal 
in  the  cross-bill  of  the  defendant" 

After  OTermlIng  the  motion  for  new  trial, 
tbe  court  entered  a  decree  canceling  the  deed 
under  which  tbe  plaintiff  was  holding,  and 
quieted  title  In  the  defendant  The  judg- 
ment and  decree  of  the  court  was  as  follows: 


"Now  on  this  the day  of  November,  A. 

D.  1912,  the  same  being  one  of  tbe  regular  days 
of  the  November,  A.  D.  1912,  term  of  said  court, 
this  cause  came  on  to  be  heard  in  it*  regular  or- 
der, and  the  plaintiff,  Mrs.  Mattie  Hass,  being 
present  and  by  her  attorney,  B.  O.  King,  and 
the  defendant,  A.  M.  Gregg,  being  present  in 
person  and  by  his  attorneys,  Wimbish  &  Dun- 
can, and  the  jury  having  been  waived  and  the 
matters  of  fact  as  well  aa  of  law  are  submitted 
to,  the  court  and  tbe  court,  having  heard  the 
evidence  and  argument  of  counsel,  and  being 
fully  advised  in  the  premises  of  the  plaintiff's 
cause  of  action,  finds  the  issues  in  favor  of  de- 
fendant, A.  M.  Gregg.  And  the  court  finds  that 
the  defendant,  A.  M.  Gregg,  is  the  legal  owner 
in  possession  of  the  premises  described  in  hia 
answer  and  cross-bill,  which  lands  are  describ- 
ed as  follows:  'West  half  of  west  half  of  north- 
east quarter  of  township  4  north,  range  6  east, 
containing  40  acres,  more  or  less,  situated  in 
Pontotoc  county,  Oklahoma.'  And  that  his  title 
thereto  is  valid  and  perfect  and  superior  to  any 
title  or  interest  claimed  by  the  plaintiff,  and 
that  the  plaintiff  has  no  right,  title,  or  interest 
in  the  premises. 

"It  is  therefore  ordered,  adjudged,  and  decreed 
by  the  court  that  the  title  and  possession  of  the 
said  defendant  in  said  premises  be  and  the  same 
is  hereby  forever  settled  and  quieted  in  said 
defendant  as  against  all  claims  or  damages  of 
the  said  plaintiff,  and  all  persons  claiming  or  to 
claim  the  same  by,  through  or  under  her,  that 
the  deed  from  Lee  Perry  to  the  plaintiff,  Mrs. 
Mattie  Hass,  dated  February  8, 1912,  and- record- 
ed in  Volume  12,  at  page  301  of  the  records  of 
the  office  of  the  Register  of  Deeds  of  Pontotoc 
county,  Okl.,  and  all  other  deeds  in  said  chain  of 
title  claimed  by  the  plaintiff  be  and  the  same 
are  hereby  canceled  and  xemoved  aa  a  cloud  on 
the  title  of  the  said  defendant,  A.  M.  Gregg,  in 
and  to  the  hereinafter  described  premises.  And 
it  is  further  ordered,  adjudged,  and  decreed  that 
plaintiff,  Mrs.  Mattie  Hass,  and  those  claiming 
under  her  be  and  they  are  hereby  perpetually 
enjoined  and  forbidden  to  claim  any  right,  title, 
interest,  or  estate  in  or  to  said  premises  by  vir- 
tue of  said  deed,  hostile  or  adverse  to  the  pos- 
session and  title  of  the  said  defendant,  A.  M. 
Gregg,  and  the  said  plaintiff,  Mrs.  Mattie  Hass, 
and  those  daiming  oy,  through,  or  under  her 
are  hereby  perpetually  enjoined  and  forbidden 
from  commencing  any  suit  to  disturb  the  said 
defendant  in  his  said  possession  and  title  to  said 
premises,  and  from  setting  up  any  claim  or  in- 
terest adverse  to  the  title  of  the  defendant 
herein,  and  from  disturbing  the  defendant  in  the 
peaceful  ixMssession  and  quiet  enjoyment  of  said 
premises.  And  it  is  further  ordered,  adjudged, 
and  decreed  that  the  defendant  do  have  and  re- 
cover of  and  from  the  said  plaintiff,  Mrs.  Mattie 
Hass,  his  cost  herein  expended,  and  that  he 
have   execution  therefor. 

"Done  in  open  court  this  the  3d  day  of  Janu- 
ary, 1913." 

To  all  of  wblcb  rulings,  orders,  and  Judg- 
ment of  tbe  court  tbe  plalutitr  excepted. 
Counsel  for  plaintiff  submits  six  specific  as- 
signments of  error,  but  in  his  brief  abandMis 
all,  exc^t  one  general  assignment  as  follows: 

"The  only  assignment  of  error  which  affects 
the  real  merits  of  this  case  under  consideration 
is:  That  the  facts  found  to  exist  by  the  court  in 
his  special  finding  of  facts  and  the  evidence  in- 
troduced are  sufficient  to  place  a  prudent  man 
on  notice  of  an  outstanding  claim  against  the 
land  in  controversy  and  require  of  him  to  make 
inquiry  of  the  plaintiff  who  was  in  possession 
of  the  40  acres  of  land  which  is  the  subject  of 
this  litigation,  and  will  all  be  considered  togeth- 
er so  far  as  the  plaintiff  will  undertake  to  brief 
this  case,  and  was  tbe  application  of  law  of 
the  case  properly  applied?" 
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Upon  the  questions  of  fact  InToIved  bere- 
In,  we  will  accept  and  adopt  the  general  role 
of  this  court,  that  where  special  findings  of 
ftict  are  made  by  the  trial  court,  to  whom 
the  case  Is  submitted  without  a  jury,  such 
findings  will  not  be  disturbed  by  this  court, 
unless  they  are  without  evidence  to  support 
them,  but  they  wUl  be  treated  as  conclusive. 
We  cannot  say  that  the  findings  of  fact  by 
the  lower  court  are  without  any  evidence  to 
support  them,  and  the  case  will  be  determin- 
ed upon  the  facts  as  found  by  the  court 

[1-4]  It  is  conceded  by  counsel  for  both 
parties  that  as  a  general  rule,  actual,  open, 
and  notorious  possession  of  land,  under  an 
apparent  claim  of  ownership,  la  notice  to  the 
world  of  whatever  claim  the  possessor  as- 
serts, whether  such  claim  be  legal  or  equita- 
ble In  its  nature^  The  rule  of  this  court  Is 
well  stated  by  Justice  Kane,  In  Adams  v. 
White,  40  Okl.  635,  139  Pac.  514,  as  follows: 

"Tie  possession  of  real  property  carries  with 
it  the  presumption  of  ownership,  and  it  is  the 
duty  of  those  purchasing  soch  property  from 
others  than  those  in  possession  to  ascertain  the 
extent  of  their  claim;  and  the  open,  actual  poE>- 
sesslon  of  such  property  gives  notice  to  the 
world  of  just  such  interest  bb  the  possessor  ac- 
tually has  therein." 

But  counsel  for  defendant  contends  that 
tills  general  rule  does  not  apply  to  a  vendor 
remaining  in  possession,  so  as  to  require  a 
purchaser  from  his  grantee  to  Inquire  wheth- 
er the  grantor,  remaining  in  possession,  has 
any  Interest  In  the  land  conveyed.  It  must 
be  admitted  that  the  exception  contended  for 
by  defendant  is  well  recognized  and  approv- 
ed, not  only  by  this  court,  but  by  the  courts 
of  this  country  generally,  so  far  as  we  have 
been  able  to  ascertain.  On  the  other  hand, 
counsel  for  plalntift  contends  that  there  is  an 
exception  to  the  general  exception,  in  this, 
that  the  vendee,  who  purchases  In  the  face 
of  the  possession  of  the  original  grantor,  must 
be  en  innocent,  bona  fide  purchaser,  and  that 
he  must  have  purchased  the  land  under  such 
circumstances  as  will  cmstltnte  him  an  Inno- 
cent purchaser,  and  free  bim  from  any  col- 
lusion with  fraud  upon  the  person  who  was 
apparently  the  vendor  and  grantor,  who  re- 
mained In  i>os8eB8loiL 

This  rule  Is  laid  down  in  Smith  v.  PbUUp, 
0  Okl.  297,  60  Pac.  117,  where  the  court, 
speaking  directly  upon  the  subject  In  band 
here,  says: 

"If  a  fraud  has  been  perpetrated,  and  the 
facts  and  circumstances  are  such  as  to  put  the 
purchaser  upon  inquiry,  and  to  create  reason- 
able grounds  for  believing  that  a  mistake  has 
been  made  or  a  fraud  perpetrated,  he  will  not  be 
able  to  avail  himself  of  the  above  rule." 

With  these  general  principles  of  the  law 
for  our  guidance,  let  ns  now  condder  the 
facts  as  found  by  the  trial  court,  and  ascer- 
tain whether  that  court  misapplied  the  lavv 
to  thie  fticts  as  found,  and  thereby  erred  io 
bis  application  of  the  law  to  the  facts. 

We  gather  from  the  record  and  findings  of 
tbe  court,  that  in  the  early  part  of  1911,  the 
defendant  sold  the  land  in  controversy,  witb 


an  additional  10  acres,  to  F.  D.  Hass,  the 
husband  of  the  plaintiff,  for  the  considera- 
tion of  $1,000.  On  the  29th  day  of  Novem- 
ber, 1911,  F.  D.  Hass  sold  the  40  acres  In- 
volved herein  to  Lee  Perry,  a  five-eighths 
blood  Chickasaw  Indian,  for  the  considera- 
tion of  $800.  The  plaintiff  herein  joined  in 
said  deed  as  the  wife  of  said  grantor.  The 
deed  was  the  usual  statutory  form,  regular 
on  Its  face^  except  it  had  written  tbereln  the 
following: 

"Except  that  no  conveyance  or  assignment 
herein  of  any  interests  in  the  lands  herein  de- 
scribed shall  operate  to  convey  title  thereto  un- 
less said  conveyance  or  assi^ment  is  approved 
by  the  Secretary  of  the  Interior,  and  the  grantor 
hereby  accepts  this  conveyance  subject  to  the 
said  restrictions,  such  exceptions  being  part  of 
the  consideration  of  this  conveyance." 

The  plaintiff  remained  In  possessl(Ki  of 
said  land  as  hereinafter  described,  all  the 
times  herein  mentioned,  up  to  and  including 
the  time  of  the  commencement  of  this  suit. 
On  the  8th  day  of  February,  1912,  the  plain- 
tiff purchased  said  land  from  said  Perry, 
paying  therefor  the  sum  of  $960;  said  deed 
was  in  due  form,  but  was  not  placed  of  record 
until  the  2d  day  of  May,  1912,  nor  approved 
by  the  Secretary  of  the  Interior.  On  the 
13th  day  of  April,  1912,  Perry  leased  said 
land  to  defendant  for  a  period  of  five  years, 
for  the  consideration  of  $60  a  year,  which 
lease  was  recorded  on  the  same  day.  On  the 
Ist  day  of  May,  1912,  while  plaintiff  was 
still  in  possession.  Perry  conveyed  the  land 
involved  to  defendant,  for  the  consideration 
of  $300,  which  deed  was  recorded  on  the  same 
day,  but  not  approved  by  the  Secretary  of  the 
Interior.  The  court  finds  that  before  the 
execution  of  the  lease  and  deed,  the  defend- 
ant talked  with  the  plaintiff  on  the  tract  In- 
volved, but  nothing  was  said  by  either  party 
as  to  why  plaintiff  was  occupying  the  lands. 

The  x)ossession  of  the  plaintiff  consisted  In 
living  witb  her  husband  In  a  dwelling  house 
on  .the  10  acres  adjoining  the  40-aere  tract 
Involved,  and  mentioned  as  a  part  of  the  50- 
acre  tract  formerly  conveyed  by  defendant 
to  the  husband  of  plaintiff,  and  the  posses- 
sion of  the  particular  40  acres  in  controversy, 
by  plaintiff  and  her  husband.  In  their  clearing 
and  cultivating  a  portion  of  the  land,  and  in 
"being  in  the  open  occupancy  of  the  same."' 
The  court  also  finds  that  defendant  bad  no 
other  notice  of  the  claims  of  plaintiff  to  said 
land,  except  from  the  facts  and  drcnmstanc- 
es  as  above  stated: 

In  the  first  place,  the  court  finds  that  the 
plaintiff  was  In  the  open  and  exclusive  occu- 
pancy of  said  land;  that  defendant  liad  ac- 
tual knowledge  of  such  occupancy.  The  de- 
fendant examined  the  recorded  deed  from 
Hass  to  Perry  and  knew  that  it  was  dated 
November  29,  1911,  and  that  the  considera- 
tion was.  $800.  He  knew  that  plaintiff  was 
still  in  possession  of  the  premises  on  the  1st 
day  of  May,  1912,  clearing  and  cultivating 
the  land.  He  talked  with  her  a  short  time 
before  he  bought  the  land,  but 
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quliy  of  her  as  to  why  she  waa  still  occupy- 
ing, Improving,  and  cultivating  the  premlsea. 
He,  himself,  had  sold  the  same  land  to  plain- 
tlETs  husband  a  year  or  two  before  for  $800. 
He  had  lived  aU  this  time  in  the  immediate 
neighborhood  of  the  land,  and  in  the  face  (tf 
all  these  facts  bought  the  land  for  $300,  not 
to  exceed  one-third  of  its  real  actual  value. 

[S]  In  Smith  v.  Phillips,  supra,  a  case  very 
similar  to  this,  the  court,  speaking  upon  this 
question  of  consideration  alone,  says: 

"The  gross  disparity  in  the  consideration 
which  the  face  of  toe  deed  shows  that"  the  prop- 
erty was  sold  for  "is  sufficient  to  upset  any  the- 
ory that  the  grantee  was  a  bona  fide  purchaser." 

In  that  case,  as  In  this,  the  land  was  sold 
for  about  one-third  of  Its  actual  value.  To 
our  mind,  these  Sacts  and  drcumstances 
clearly  establish  the  fact  that  the  defendant 
was  not  an  innocent  or  bona  fide  purchaser ; 
on  the  contrary,  they  fully  sustain  the  fact, 
and  are  conclusive  as  a  matter  of  law,  that 
th«re  was  a  fraudulent  coUusion  by  and  with 
the  defendant  and  Perry,  to  cheat  and  de> 
fraud  the  i^intUf  out  of  this  land. 

The  facts,  as  found  by  the  court,  fully  sua* 
tain  this  result  as  a  conclusion  of  law,  and 
for  that  reason  we  must  say  that  the  trial 
court  erred  in  its  application  of  the  law  to 
the  facts,  and  the  case  should  be  reversed 
and  remanded  to  the  district  court  of  Ponto- 
toc county,  with'  directions  to  that  court  to 
enter  Judgment  canceling  of  record  the  lease 
and  deed  from  Lee  Perry  to  the  defendant 
and  removing  all  clouds  from  the  title  to  the 
premises,  caused  by  said  lease  and  deed,  and 
forever  quieting  the  title  to  (he  premises  In 
the  plalntUC,  with  costs. 

PER  ODBIAM.    Adopted  in  wbola 


In  error  has  filed  no  biief,  and  baa  offered 
no  excuse  for  his  failure  to  do  so. 

We  therefore  recommend  that  the  cause  be 
dismissed. 

PE2B  CUBIAM.    Adopted  In  wbola. 


AMERICAN  STATE5  BANK  v.  McCLTJKB 

et  al.     (No.  4563.) 
(Supreme  Court  of  Oklahoma.     June  8,  1915.) 

(SyUabui  ht  tKe  CourtJ 

Appkai.  asd  Ebsob  «s>773— Failitbe  to  Fhx 

Bbikf— DisiassAi.. 

Syllabus  Same  as  in  No.  3222,   Bryan  v. 
Umholts,  42  OkL  477.  141  Paa  U07. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Cent.  Dig.  U  3104.  3108-3110;  Dec. 
Dig.  «3>773.] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  District  Court,  Bryan  County; 
A.  H.  Ferguson,  Judge. 

Actum  by  the  American  State  Bank  of 
Tishomingo  against  P.  K.  UcCInre  and  an- 
other. Judgment  for  defendants,  and  j^ain- 
tiff  brings  error.    Dismissed. 

Toung  &  Stobaogb,  of  Tishomingo,  for 
plaintiff  In  error. 

GALBBAITH,  C.  The  petition  In  error 
and  case-made  In  this  case  was  filed  In  this 
court  on  February  15,  1912,  and  the  cause 
has  been  regularly  submitted.  The  plaintiff 
In  error  has  filed  no  brief  and  offered  no  ex- 
cuse for  failure  to  do  so. 

We  therefore  recommend  that  the  cause 
be  dismissed. 

PER  CURIAM.    Adopted  in  wbole. 


PARKS  V.  McEI/HOES  et  aL    (No.  4608.) 
(Supreme  Cburt  of  Oklahoma.    June  8k  1916.) 

ffirvIIa&K*  hv  Ihe  Court.) 
Appzal  and  Bebob  «=»773— Failube  to  Vux 
Bbixf— DisMisBAL  or  Apfeai. 

Syllabus  the  same  as  in  No.  3222,  Bryan 
V.  Umholts,  42  Okl.  477,  141  Pac  1107. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  3104,  3108-8UO;  Dec  Dig. 
«=>773.] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  District  Court,  CJomanche  Coon- 
ly;  J.  T.  Johnson,  Judge. 

Action  by  W.  N.  Parks  against  8.  I.  Mo- 
Elhoes,  acting  County  Judge,  and  others. 
Judgment  for  defendants,  and  plaintiff 
brings  error.    Dismissed. 

Chas.  Mltschrlch,  of  Lawton,  for  plaintiff 
In  error. 

GALBRAITH,  C.  The  petition  in  error 
and  case-made  In  this  case  was  filed  In  this 
court  on  December  3,  1912,  and  the  cause 
has  bc«i  regularly  submitted.    The  plaintiff 


HUNTER  et  al  V.  CUDD  et  aL     (No.  4684.) 
(Supreme  Court  of  Oklahoma.    June  8.  1016.) 

Faii,ubb  to  Pim  Bbikt. 

Syllabus  the  same  as  in  No.  3222,  Bryan  v. 
Umholts,  42  Okl.  477,  141  Pac.  1107. 

Commissioner^  Opinion,  IMvlBion  No.  2. 
Error  from  District  Court,  Carter  County; 
S.  H.  Russell,  Jiudge. 

Action  between  Mayme  Hunter  and  others 
and  W.  H.  Oudd  and  others.  From  the  Judg- 
ment, Hunter  and  others  bring  error.  Dis- 
missed. 

B.  B.  Bowling,  of  Lindsay,  and  Thompson 
&  Patterson,  of  Pauls  Valley,  for  plaintiffs  In 
error.  Sigler  &  Howard  and  W.  I.  Cruce,  all 
of  Ardmore,  for  defendants  In  error.  J.  S. 
Garrison,  of  Lindsay,  for  Intervaier. 

DEVBREUX,  O.  This  case  was  do<*eted 
In  this  court  on  November  22,  1912,  and  was 
regularly  assigned  for  submission  <»  June 
7,  1916.  No  briefs  have  been  filed,  and  no 
reason  given  for  the  fttllure  to  do  so.    Under 
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the  provisions  of  rale  7  (187  Pac.  Ix)   the 
appeal  ahonld  be  dismissed. 

We  therefore  recommend  that  the  appeal 
be  dismissed. 

FSIR  OmaiAM.    Adopted  in  whol& 


OHIOAGO,  E.  I.  ft  P.  KX.  CO.  y.  MAIMSS. 

CNo.  511&.) 
(Supreme  Court  of  Oklahoma.    Nov.  9,  1916.) 

(Syttalu*  iv  tA«  Oourt.) 

1.  Oabrixbs  4=>315— Ikjubt  to  Pabsbhokb— 

EVIDENCB— VABIAWCK. 

The  conductor  upon  defendant's  train  took 
poasession  of  plaintis'a  suit  case  and  contents 
upon  her  refusal  to  pay  the  fare  demanded  for 
a  child  of  plaintiff's  nster,  she  being  present 
also  and  a  passen^r  in  the  same  coach.  The 
plaintiff,  in  her  action  for  special  damage,  plead- 
ed that  the  said  condactor  used  insulting  lan- 
guage to  plaintiff,  and  accused  her  of  tr^g  to 
defraud  tne  railway  company  at  the  time  he 
took  possession  of  the  suit  case  and  contents, 
which  caused  her  shame  and  humiliation,  and 
also  caused  her  to  suffer  mental  anguish,  pain, 
and  sickness.  At  the  trial,  she  failed  to  prove 
that  the  conductor  used  any  insulting  language, 
but  was  permitted  to  testify  that,  on  account  of 
being  deprived  of  some  medicine  in  the  suit  case, 
which  she  was  taking  for  her  health,  she  be- 
came sick  and  was  confined  to  her  bed  for 
four  weeks,  held  error. 

[Ed..  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  a  1270,  1281,  1282;  Oec.  Oig.  <S= 
315.] 

2.  OAXBXtB  «s>816— Is8us»— Vabianok. 

The  evidence  must  be  confined  to  the  issaee 
raised  in  the  pleadings. 

[Bd.  Note.— For  other  eases,  see  Carriers, 
Cent  Dig.  (i  1270,  1281,  1282 ;  Dec.  Dig.  «=» 
816.] 

S.  Tbiai.  <s>251— iNBTBUcnoNB— Isbdxb. 

It  is  error  ordinarily  to  instruct  upon  a 
material  issue,  not  raised  by  the  pleadings. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  S§  687-696 ;   Dec.  Dig.  «=>261.] 

Oommissioners'  Opinion,  Division  No.  4. 
Elrror  from  District  Court,  Comanche  Coun- 
ty; J.  T.  Johnson,  Jndge. 

Action  by  Minnie  MaUea  against  the  Chica- 
go, Rock  Island  &  Pacific  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Reversed  and  remanded. 

0.  O.  Blake,  H.  B.  liow,  R.  J.  Roberts  and 
W.  H.  Moore,  all  of  El  Reno,  and  Stevens  & 
Myers,  of  Lawton,  for  plaintiff  in  error.  H. 
W.  Hanna  and  J.  A.  Hughes,  both  of  Law- 
ton,  for  defendant  in  error. 

MATHHWS,  0.  [1]  The  parties  wUl  be 
designated  here  as  In  the  trial  conrt.  This 
a<*tion  was  instituted  in  the  district  court  of 
Comanche  county,  and  plaintiff  alleged  in  the 
petition  there  filed  that  she  purchased  a  pas- 
senger ticket  at  Duncan,  Okl.,  from  defend- 
ant tor  transportation  from  there  to  Lawton, 
via  Chickasha;  that  the  conductor  on  de- 
fendant's train,  after  taking  up  said  ticket, 
demanded  of  plaintiff  fare  for  a  minor  child 
of  another  passenger;   that  on  plaintiff's  re- 


fusal to  pay  the  same,  said  conductor  took 
possession  of  plaintiff's  suit  case,  containing 
her  clothing,  medicine,  and  other  articles,  of 
the  total  value  of  126^60,  for  which  she  ask- 
ed judgment  in  her  first  cause  of  action.  In 
plaintiff's  amended  second  and  third  causes 
of  action  she  alleged: 

"That  the  said  conductor,  as  the  agent,  serv- 
ant, and  employe  of  the  defendant,  at  the  time 
of  the  seiaure  of  said  suit  case,  and  in  the 
presence  and  hearing  of  the  other  passengers  on 
said  train,  did  use  vile,  opprobrious,  insulting, 
and  disrespectful  language  of  and  concerning 
plaintiff,  imputing  and  accusing  plaintiff  of  try- 
ing to  cheat,  wrong,  and  defraud  the  said  rail- 
way company  out  of  passenger  fare,  to  her 
shame,  humiliation,  and  disgrace,  causing  plain- 
tiff to  suffer  mental  anguish,  great  bodify  pain, 
sickness,  impairing  her  health,  endangering  her 
Ufe,  and  causing  her  to  undergo  medical  treat- 
ment, to  her  damage  in  the  sum  of  $1,860,  no 
part  of  which  has  been  paid.  That  plaintiff,  for 
further  cause  of  action,  states  that  ever  since 
the  said  taking  mentioned  in  count  1  hereof  she 
has  been  deprived  of  her  clotliing  and  the  use 
thereof,  together  with  the  other  articles  con- 
tained in  said  suit  case  to  her  damage  in  the 
sum  of  $60,  no  part  of  wiuch  has  been  paid." 

The  defendant  answered  by  general  denial 
The  jury  returned  a  verdict  in  favor  of 
plaintiff  in  the  sum  of  $260,  and  defendant 
appeals.  Defendant's  first  assignment  of  er- 
ror is  as  follows: 

"The  court  erred  in  admitting  evidence  of  the 
effect  on  plaintiff's  health  of  being  deiwived  of 
the  medicine  in  the  suit  case." 

Diuring  the  trial,  the  court  admitted  in 
evidence,  over  the  objection  and  exception  of 
defendant,  certain  testimony  offered  by  plain- 
tiff relative  to  some  medicine  she  had  in  her 
suit  case,  which  she  was  deprived  of  on  ac- 
count of  the  conductor  taking  the  suit  case 
and  its  contents  into  his  possession,  and  she 
further  testified  at  length  as  to  the  effect  up- 
on her  health  on  account  of  being  deprived 
of  the  same,  the  defendant  objecting  there- 
to, this  testimony  being  in  part  as  follows: 

"Q.  What  was  the  purpose  of  you  carrying  the 
medicine  with  you?  A.  My  health  was  bad. 
Q.  Now,  what  effect  did  being  deprived  of  this 
medicine  you  had  in  the  suit  case  have  upon 
your  health?  A.  My  health  was  awful  bad. 
Q.  What  was  your  condition  when  you  arrived 
at  Lawton?  A.  I  was  hardly  able  to  sit  up. 
Q.  And  how  long  did  your  health  remain  worse 
by  being  deprived  of  tliis  medicine?  A.  My 
health  was  awful  bad,  bad  before,  and  remained 
that  way  about  two  months.  Q.  Now  during 
this  time  you  were  sick  and  deprived  of  this 
medicine,  has  it  affected  your  health  seriously — 
were  you  virtually  confined  to  your  bed  for 
four  weeks?     A.  xes,  sir;    I  was  very  sick." 

On  the  proposition  raised  by  the  forego- 
ing testimony  the  court  gave  the  fcdlowtng 
Instruction,  to  which  defendant  excepted: 

"You  are  further  instructed  that  you  will 
next  consider  and  determine  from  the  evidence 
before  you  by  a  preponderance  thereof  whether 
or  not  the  defendant  company  is  liable  to  the 
plaintlfi  upon  her  second  cause  of  action,  where- 
in she  sues  for  physical  and  mental  suffering,  on 
account  of  being  deprived,  as  she  alleges,  of  her 
medicine  by  reason  of  the  seizure  of  her  suit 
case  and  contents  by  the  defendant,  as  she  al- 
leges, through  the  wrongful  act  of  the  conductor 
or   auditor  on   defendant's   train,   and   in   this 
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connection  jron  are  instructed  tiiat  if  70a  find 

from  the  evidence  by  a  preponderance  thereof 
that  at  the  time  and  place  charged  in  plaintifi'a 
petition  she  was  a  passenger  upon  defendant 
company's  train,  having  paid  her  fare  from 
Duncan  to  Chickasha,  or  Lawton,  Okl.,  the 
conductor  or  auditor  upon  said  train  seized  the 
suit  case  of  plaintiff  and  deprived  her  of  the. 
same,  including  the  contents  thereof,  and  in- 
cluding certain  medicine  of  plaintiff,  and  you 
further  find  from  the  evidence  that  on  account 
thereof  and  as  a  proximate  result  thereof  sho 
suffered  any  physical  and  mental  pain,  then  you 
are  instructed  that  she  would  be  entitled  to  re- 
cover from  the  defendant  company  as  damages 
such  a  sum  as  yon  may  find  by  a  preponderance 
of  the  evidence  would  fairly  and  reasonably  com- 
pensate her  for  such  physical  and  mental  suf- 
fering, not  to  exceed  the  sum  of  $1,950,  the 
amount  sued  for  in  her  second  cause  of  action, 
and  return  your  verdict  accordingly." 

[2, 3]  By  an  Inspection  of  the  pleadings  In 
plaintiff's  amended  second  cause  of  action, 
as  above  set  out.  It  will  be  observed  that 
plaintiff  based  her  principal  claim  for  dam- 
ages upon  her  allegation  that: 

"The  conductor,  in  the  presence  of  other  pas- 
sengers, did  use  vile,  opprobrious,  insulting  and 
disrespectful  language  of  and  concerning  plain- 
tiff, imputing  and  accusing  plaintiff  of  trying  to 
cheat,  wrong,  and  defraud  the  said  railway  com- 

ftany,  out  of  passenger  fare  to  her  shame,  hnmil- 
Btion,  and  disgrace,  causing  plaintiff  to  suffer 
mental  anguish,  great  bodily  i>ain,  sickness,  im- 
pairing her  health,  endangering  her  life,  and 
causing  her  to  undergo  medical  treatment" 

— to  her  damage  In  the  sum  of  $1,950.  Plain- 
tiff made  no  attempt  to  prove  that  the  con- 
ductor used  the  language  attributed  to  him 
in  her  pleadings,  but  based  her  chief  claim 
for  damages  upon  the  fact  that  she  was  de- 
prived of  some  medicine  which  she  was  tak- 
ing at  Intervals,  and  which  she  testified  re- 
sulted In  affecting  her  health  seriously  and 
causing  her  to  be  confined  to  her  bed  for 
four  weeks,  said  evidence  being  set  out  above. 
In  line  with  this  testimony  the  court  Instruct- 
ed the  Jury,  as  set  out  above.  In  substance, 
that  If  the  jury  found  that  the  said  conductor 
seized  the  said  suit  case  and  Its  contents,  tu- 
duding  certain  medldne  of  plaintiff,  and  as 
a  proximate  result  thereof  she  suffered  phys- 
ical and  mental  pain,  then  she  would  be  enti- 
tled to  recover  such  sum  as  would  compen- 
sate her  for  such  suffering,  not  to  exceed  $1,- 
950.  In  plaintiff's  petition  she  only  claimed 
the  sum  of  $2  for  the  medicine  taken,  which 
she  alleged  was  the  value  of  the  same,  and 
did  not  ask  for  special  damages  resulting 
from  being  deprived  of  the  medicine,  yet  she 
was  permitted  to  testify  at  length  along  that 
line,  and  the  court  submitted  the  same  to  the 
Jury,  which  was  error.  There  is  no  rule  of 
procednre  more  firmly  settled  than  that  the 
evidence  must  I>e  confined  to  the  Issues  rais- 
ed in  the  pleadings,  and  that  It  is  error  to  in- 
struct upon  a  material  issue,  not  raised  by 
the  pleadings.  In  the  case  of  Chambers  v. 
Van  Wagner,  82  OkL  774,  128  Pac.  1117,  Is 
the  following: 

"This  instruction  is  erroneous,  in  that  It 
charges  the  jury  upon  an  issue  not  raised  by  the 
pleadings.     The  plaintiff  sought  to  recover  up- 


on a  contract  entered  into  vrith  John  B.  lindan 
as  agent  of  defendant.  This  agency  was  denied 
by  defendant.  This  was  the  only  issue  raised 
by  the  pleadings,  and  the  foregoing  instruction 
was  a  material  variance  from  the  iBBues  raised 
in  the  pleadings.  'It  is  a  general  rule  in  ac- 
tions at  law  that,  in  order  to  enaUe  the  plain- 
tiff to  recover,  or  a  defendant  to  succeed  in  his 
defense,  what  is  proved  or  that  of  which  proof 
is  offered  by  the  party  on  whom  Ilea  the  onus 
probandi  must  not  vair  from  what  he  has  previ- 
ously alleged  in  his  pleadings ;  and  this  is  not 
a  mere  arbitrary  nue,  bat  is  one  founded  on 

§ood  sense  as  well  as  good  law.'  22  PI.  &  Pr. 
27.  See,  also,  Graham  v.  Trimmer,  6  Kan. 
230;  S.  K.  By.  Co.  v.  Griffith,  54  Kan.  429,  3S 
Pac.  478 ;  A.,  T.  &  S.  F.  Ry.  Ca  v.  Irwin,  36 
Kan.  287,  10  Pac.  820;  Brookover  v.  Esterly, 
12  Kan.  140,  151;  Newby  v.  'Uyen,  44  Kan. 
477,  24  Pac.  971:  K..  P.  &  W.  Ry.  Co.  v. 
Quinn,  45  Kan.  477,  25  Pac.  1068.  It  being  er- 
ror for  the  court  to  instruct  the  jury  upon  an 
issue  not  raised  by  the  pleadings,  it  logically 
follows  that  it  is  error  to  admit  testimony  in 
support  of  facts  not  put  in  issue  by  the  plead- 
ings. This  was  done  in  the  case  at  bar.  In 
Chicago.  R.  I.  &  P.  Ry.  Co.  v.  Spears  [31  OkL 
469],  122  Pac  228,  this  court  held:  'An  in- 
struction upon  a  material  issue,  not  raised  by 
the  pleadings,  when  excepted  to,  is  reversible 
error,  (a)  Evidence  predicated  upon  such  is- 
sue, not  raised,  introduced  over  objection,  on 
the  ground  tJiat  the  same  was  incompetent,  be- 
cause no  such  issue  had  been  joined,  and  the 
pleadings  not  having  been  amended  to  raise 
such  issue,  is  improperly  admitted'  (citing  Am. 
Jobbing  Ass'n  v.  James,  24  Okl.  460,  103  Pac 
670."  Citizens'  Bank  of  WakeU  v.  Gamett 
et  al,  21  Okl.  200,  95  Pac  756;  Kingfisher 
Nat'l  Bank  v.  Johnson  et  al.,  22  Okl.  228,  98 
Pac.  343;  Frick-Reid  Sup.  Co.  v.  Aggers,  28 
Okl.  426,  114  Pac  622;  Obenchaln  &  Boyer 
v.  Town  of  Roff,  29  OkL  2U,  116  Pac  782. 

We  find  no  other  error  In  the  record,  ex- 
cept plalntUTs  evidence  as  to  the  value  of 
the  suit  case,  and  as  to  the  contents  thereof 
and  value,  was  too  indefinite  tor  the  jury  to 
base  a  verdict  thereon. 

For  the  reason  given  the  judgment  shoald 
be  reversed  and  remanded. 

PBB  CURIAM.    Adopted  in  whole. 


CARTBR  V.  STATE.     (No.  A'2093.V 

(Criminal  Court  of  Appeals  of  Oklahoma.    I>e& 

1,  1916.) 

(ByUahut  hy  the  Court.) 

1.  CBimitAI,      L.AW      «=>778— iKSTBUCnOHS— 

BuBDBN  or  PBOor. 

(a)  Instructions  which  tend  to  sihift  the 
burden  of  proof  by  requiring  the  defendant  to 
establish  his  defense  by  a  preponderance  of  the 
evidence  should  not  be  given  in  any  criminal 
case. 

(b)  For  an  Instruction  condemned  on  ac- 
count of  the  fact  that  it  tends  to  place  such  bur- 
den upon  tile  defendant,  see  opinion. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Gent  Dig.  §§  1846-1852,  1854^1857,  1960, 
1967;    Dec  Dig.  «=>778.] 

2.  Cbivinai.     Law     <S=»7e2— Instbuctions— 
Intimation  or  Opinion. 

Instructions  submitted  by  a  trial  court  to 
the  Jury  should  be  clear  and  absolutely  free 
from  any  suggestion  as  to  the  verdict  the  court 
expects.  Any  instruction  which  has  the  effect 
of  intimating  to  tbe  jury  that  the  court  expects 
a  verdict  of  guilty,  or  expects  tbe  jury  to  go 
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into  the  realm  of  possibilities  for  the  purpose  of 
finding  a  verdict  of  guilty,  is  fnnaamentally 
wrong. 

[Ed.  Note.— For  other  eases,  Bee  Criminal 
Law,  Oent  I>ig.  SS  1731,  1750,  1754,  1768, 
1759,  1769 ;    Dec.  Kg.  <&=>762.] 

8.  CBuaNAi.  Law  «s3633— Faib  TBIAI/—DU- 

TY  OT  COUBT. 

It  is  the  duty  of  a  trial  court  to  see  that 
a  fair  and  impartial  trial  is  accorded  to  every 
man  that  is  brought  before  it  on  a  criminal 
charge. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  14S0,  1451,  1463,  1464, 
1459;  Dec.  Dig.  «3>e38.] 

^peal  from  District  Court,  Stephens  Coun- 
ty;  J.  T.  Johnson,  Judge. 

Charles  Carter  was  convictea  ot  assault 
with  Intent  to  kill,  and  appeals.    Reversed. 

J.  B.  WllUnson,  of  Duncan,  Robert  Bums, 
of  Oklahoma  &ty,  and  Gilbert  &  Bond,  of 
Duncan,  for  plaintiff  In  error.  0.  J.  Daven- 
port, Asst  Atty.  Gen.,  for  the  State. 

ARMSTRONG,  J.  Charles  Carter  was  con- 
victed at  the  January,  1913,  term  of  the  dis- 
trict court  of  Stephens  county,  on  a  charge 
of  assault  with  intent  to  kill,  and  his  punish- 
ment fixed  at  Imprisonment  for  the  term  of 
1  year  and  1  day  in  the  state  penitentiary. 

Among  many  assignments  of  error  urged, 
those  based  upon  the  giving  of  the  following 
instructions  by  the  court  are  the  only  fea- 
tures we  deem  necessary  to  review. 

"Instruction  No.  6.  Tou  are  further  instruct- 
ed that  a  crimmal  intent  is  necessary  to  oonsti- 
tnte  the  crime  charged  against  the  defendant. 
The  statute  uses  the  words  'every  person  who 
commits  an  assault  upon  another  by  means  of 
any  deadly  weapon  or  by  snch  other  means  and 
force  as  is  likely  to  produce  death  with  the  in- 
tent to  kill  any  person.'  The  acts  charged 
against  the  defendant,  if  you  find  beyond  a  rea- 
sonable doubt  that  the  some  were  performed, 
most  be  found  to  have  been  Intentionally  and 
wrongfully  done,  in  order  to  justify  a  convic- 
tion; that  is,  that  they  were  intentional  and 
unjustifiable  and  likely  to  produce  death. 

You  are  further  instructed  that  for  the  acts 
charged  in  the  information  to  be  jostifiable,  they 
must  have  been  performed  in  this  case  in  the 
lawful  defense  of  the  d^endant  against  an  un- 
lawful assault  upon  him  by  the  complaining 
witness.  If  the  jury  believe  from  the  evidence 
that  the  defendant  and  the  complaining  witness 
met  at  tlw  time  and  place  stated  in  the  infor- 
mation and  there  held  a  conversation  in  a  peace- 
able and  lawful  manner,  and  the  said  complain- 
ing witness  without  just  reason  or  excuse  be- 
came enraged  at  the  defendant,  and  thereupon 
assaulted  the  defendant  in  such  a  manner  as  to 
induce  in  the  mind  of  the  defendant  a  reason- 
able and  well-grounded  belief  that  be,  the  de- 
fendant, was  actually  in  danger  of  losing  his 
life,  or  snfleriog  great  bodily  harm  at  the  hands 
of  the  said  complaining  witness,  then  he  was 
justified  in  defending  himself,  and  so  doing 
might  use  such  force  as  was  reasonably  necea- 
sanr,  under  the  circumstances,  to  protect  him- 
self against  such  threatened  danger,  even  to  the 
extent  of  performing  the  act  complained  of  in 
the  information  and  it  would  be  justifiable." 

"Instruction  No.  10.  Yon  are  further  in- 
structed that  if  in  the  consideration  of  the  evi- 
dence in  this  case  under  the  instractions  of  the 
court  yon  do  not  find  the  defendant  guilty  of 
an  attempt  to  kill,  and  are  also  unable  to  find 
him  guilty  of  an  assault  with  intent  to  do  bod- 


ily harm,  you  should  then  consider  the  evidence 
under  the  instruction  of  the  court,  to  determine 
whether  or  not  the  defendant  was  guilty  of  an 
assault  and  battery  upon  the  complaining;  wit- 
ness, and  if  in  the  consideration  of  the  evidence 
you  find  beyond  a  reasonable  doubt  that  the  de- 
fendant, at  the  time  and  place  stated  in  the  in- 
formation, did  assault  and  beat  the  said  oont- 
plaining  witness  in  the  manner  charged  in  the 
information,  without  intent  to  kill  or  commit 
any  great  bodily  harm  upon  him,  and  that  such 
assaulting  and  beating  was  of  a  character  not 
likely  to  produce  great  l>odily  harm,  and  was 
done  without  intent  to  kill  or  to  do  great  bodily 
barm,  you  should,  in  such  case,  find  the  defend- 
ant guflty  of  an  assault  and  battery,  unless  you 
find  that  such  assault  and  battery  as  performed 
was  justifiable  in  which  case  you  should  find 
the  defendant  not  guilty." 

[1]  The  first  instruction  quoted  was  con- 
demned by  this  court  in  Nichols  y.  State,  10 
OkL  Cr.  247,  135  Pac.  1071.  In  the  opinion 
we  said: 

"We  think  this  instruction  tends  to  shift  the 
burden  of  proof  by  reaulring  defendant  to  estab- 
lish his  defense  by  a  preponderance  of  the  evi- 
dence. All  that  is  necessary  in  a  criminal  case 
is  that  the  evidence,  or  the  want  of  evidence,  as 
a  whole  raises  a  reasonahle  doubt  as  to  the  guilt 
of  the  person  charged.  If  the  jury  had  any  rea- 
sonaUe  doubt  as  to  whetiier  defendant  was  jus- 
tified in  defending  himself  against  the  assault 
made  upon  him  by  the  complaining  witness,  it 
was  their  duty  to  return  a  verdict  of  not  guilty. 
It  was  not  incumbent  upon  the  jury  to  find  af- 
firmatively that  defendant  acted  in  sdf-defenae 
before  they  could  acquit  him." 

[2, 3]  The  principle  enunciated  in  Instruc- 
tion No.  10  was  also  considered  in  the  Nich- 
ols Case,  supra,  wherein  we  say: 

"It  will  be  observed  that  the  language  of  the 
court  is.  'If  you  are  unable  to  find  the  defend- 
ant guilty  of  the  crime  of  attempt  to  kUl,  as 
charged  in  the  information,  and  yon  are  also 
unable  to  find  him  guilts  of  an  assault  with  in- 
tent to  do  bodily  harm.  In  the  case  of  Bauer 
V.  State,  3  Okl.  Or.  529,  107  Pac  625,  mmilar 
language  is  condemned.  The  court  said:  'This 
might  nave  tieen  understood  bj  the  jury  that 
the  court  expected  a  verdict  of  guilty,  or  con- 
strued as  an  intimation  that  it  was  the  duty  of 
the  jury,  under  the  evidence,  to  find  the  defend- 
ant guilty.  The  jury  should  have  been  told  if, 
after  a  fair  and  impartial  consideration  of  all 
of  the  evidence  in  the  case,  tiiey  were  not  con- 
vinced beyond  a  reasonable  doubt  of  the  defend- 
ant's guilt,  as  charged  in  the  indictment,  then 
It  would  be  their  duty  to  consider  as  to  wheth- 
er he  was  guilty  of  the  next  lower  offense  em- 
braced in  the  charge.  It  is  never  the  duty  of 
the  jury  to  convict  the  defendant  until,  after 
a  fair  and  im^rtial  consideration  of  all  Uie 
evidence  and  circumstances,  they  are  convinc- 
ed beyond  a  reasonable  doubt  of  his  guilt' " 

It  Is  conceded  by  the  Assistant  Attorney 
General  in  his  brief  that  these  instructions 
present  erroneous  propositions  of  law.  It  Is 
suggested,  however,  that  a  new  trial  would 
probably  result  in  another  conviction,  al- 
though it  is  further  conceded  that  there  is  a 
conflict  in  the  testimony.  Vrova  a  careful  ex- 
amination of  the  record,  we  are  of  opinion 
that  this  Judgment  should  not  be  permitted 
to  stand,  and  that  the  doctrine  of  harmless 
error  cannot  be  Invoked  to  uphold  the  same. 
The  instructions  are  wholly  unfair.  There 
is  no  indication  In  the  record  that  the  trial 
court  used  any  particular  effort  to  see  that 
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all  the  rights  of  the  accused  were  duly  safe- 
guarded. Instructions  Identical  in  principle 
and  language  were  condenmed  long  before 
this  trial,  Vy  well- written  opinions  of  this 
court,  and  should  have  beoi  followed  by  tbs 
trial  court. 

The  Judgment  Is  reversed  and  the  cause 
remanded  with  direction  to  grant  a  new  trlaL 

DOYLE,  F.  Jm  concurs.    FURMAN,  J.,  ab- 
sent. 


STEPHENS  T.  STATE.     (Na  A-2410.) 

(Criminal  Court  of  Appeals  of  Oklahoma.    Dee. 

2,  191B.) 

1.  Intoxicating  Lcquobs  «=9286  —  Iixboai, 

SaUCS— EVIDKNOB. 

Evidence  held  sufficient  to  warrant  a  oon- 
Tiction  of  Belling  intoxicating  liquors  in  yida,- 
Uon  of  the  prohibitory  law. 

[E>1.  Note.— For  other  cases,  see  Intoxicating 
Uquors,  Cent.  Dig.  {{  SOOSZi ;  Dec.  Dig.  «=» 
236.] 

2.  CanoNAL  Law   «s>1160— Apfkai,  — Ycb- 

DICT. 

Where  there  is  testimony  in  the  record 
clearly  tending:  to  support  the  verdict,  it  will 
not  be  disturbed  on  appeal,  on  ground  of  insof- 
liciency  of  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  8074-S083;  Dec.  Dig.  «=» 
1169.] 

Appeal  from  County  Court,  Canadian 
County;  W.  H.  Maurer,  Judge. 

M.  B.  Stephens  was  convicted  of  violation 
of  the  prohlbltoi7  law,  and  he  appeals.  Af- 
firmed. 

I.  H.  Lookabaugh,  of  Watonga,  and  J.  N. 
Roberson,  of  Elklns,  for  plaintiff  in  error. 
R.  McMlUan,  Asst  Atty.  Oen.,  for  the  State. 

PER  CURIAM.  [1,  21  The  plaintiff  In  er- 
ror was  tried,  convicted,  and  sentenced  to  be 
confined  in  the  county  jail  for  60  days,  and 
to  pay  a  fine  of  $100  on  an  information 
charging  that  be  did  sell  whisky  to  one  El- 
mer Sweezy. 

Tb.e  only  question  presented  Is  the  sufll- 
clency  of  Uie  evidence  to  support  the  verdict. 
EUuer  Sweezy,  a  .Cheyenne  Indian,  testified 
that  the  defendant  sold  him  a  bottle  of  whis- 
ky in  the  town  of  Calumet,  that  he  paid  him 
a  dollar  and  a  quarter  for  the  whisky,  and 
that  he  was  arrested  by  W.  M.  Roscum,  a 
deputy  sheriff,  who  took  the  bottle  of  whisky 
from  him.  W.  M.  Roscum  testified  that  he 
was  a  deputy  sheriff,  and  followed  the  de- 
fendant and  Sweezy  from  a  pool  hail  to  an 
outhouse,  and  heard  the  defendant  say, 
"Dollar  and  a  half;"  that  he  opened  the 
door  and  Sweezy  was  putting  the  whisky 
Into  bis  pocket.  There  was  no  testimony 
offered  by  the  defendant.  It  Is  well  settled 
that  this  court  will  not  reverse  the  Judgment 
of  the  trial  court  upon  the  ground  that  the 
evidence  is  Insufficient  to  support  the  ver- 
dict, when  there  Is  testimony  In  the  record 
tending  clearly  to  support  the  verdict  of  the 


Jury.     In  oor  opinion,  the  verdict  of  the 
Jury  Is  fully  supported  by  the  testimony  tak- 
en on  the  trial. 
The  judgment  la  therefore  affirmed. 


COURTNEY  V.  STATE.    (No.  A-238B.) 

(Criminal  Court  of  Appeals  of  Oklahoma.    Dee. 

1,  1916.) 

(BvUahu*  hv  the  Court.) 
t.  CanfiNAi.  Law    «3»778  —  iRSTBiroTiOKB — 

BuBDBN  or  Pboof. 

InstructionB  which  place  upon  the  accused 
the  burden  of  proving  an>  issue  in  a  criminal 
case  by  a  preponderance  of  the  testimony  are 
fundamentally  erroneona. 

[Ed.    Note. — For    other   cases,    see    Criminal 
Law,  Cent.  Dig.  H  1846-1862, 185^1867,  1960, 
1067;    Dec.  Dig.  *=»778.] 
2.  Cbuokai,  Law  •s»77(^lH8niooTioNS-Ia- 

BUBS. 

Instructions  should  be  clear-cut,  and  con- 
cisely state  the  rule  of  law  applicahle  to  the 
issue  under  the  proof. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  1806;  Dec  Dig.  «s>770.] 

Appeal  from  County  Court,  Oarfleld  Coun- 
ty ;   Wlnfleld  Scott,  Judge. 

Laura  Courtney  was  convicted  of  vloladng 
th«  prohibitory  law,  and  appeals.    Reversed. 

J.  W.  Steen  and  L.  a  McLean,  both  ot 
Ebld,  for  plaintiff  in  error.  R.  McMillaxt, 
Asst  Atty.  Gen.,  for  the  State. 

ARMSTRONG,  J.  [1]  The  plaintiff  In  er- 
ror, Laura  Courtney,  was  convicted  at  the 
November,  1914,  term  of  the  county  court 
of  Garfield  county  on  a  charge  of  selling  In- 
toxlQa ting. liquor,  and  her  punishment  fixed 
at  Imprisonment  In  the  county  Jail  for  30 
days  and  a  fine  of  $50.  The  only  assignment 
of  error  founded  In  merit  is  based  upon  the 
contention  that  the  court  erred  in  giving  the 
following  tnstructl(«  to  the  Jury: 

"You  are  further  instructed  that  the  testi- 
mony of  the  defendant  la  that  she  was  not  at 
the  place  said  alleged  violation  of  the  law  took 

Elace,  and  did  not  Know  anything  about  It,  and 
ad  nothing  to  do  with  the  violation  alleged. 
That  is  what  in  law  is  called  an  alibi,  and 
the  defendant  is  not  required  to  establish  that 
defense  beyond  a  reasonable  doubt,  but  may  es- 
tablish it  by  a  preponderanoe  of  the  testimony, 
and  in  tbis  connection  before  you  can  find  a  ver- 
dict against  the  defendant  you  must  be  satisfied 
beyond  a  reasonable  doubt  that  she  was  at  the 
place  where  the  violation  is  alleged  to  have  oc- 
curred by  the  state. 

"The  state  must  establish  beyond  a  reason- 
able doubt  that  the  defendant  was  present  and 
committed  or  participated  as  alleged  in  the  com- 
mission of  the  violation  alleged,  and,  if  the  proof 
leaves  it  doubtful  in  the  minds  of  the  Jury 
whether  the  defendant  was  present  at  or  absent 
from  the  place  of  the  crime  was  alleged  to  have 
been  committed,  the  defendant  should  be  ac- 
quitted." 

We  do  not  fleel  that  a  lengthy  discussion  of 
the  error  contained  in  the  foregoing  Instruc- 
tion Is  warranted.  It  Is  not  the  law  in  this 
jurisdiction,  and  aevee  has  been,  that  an  ac- 
cused has  to  establish  any  particular  fact  In 
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a  criminal  case  by  a  preponderance  of  the 
testimony.  Alibi  Is  a  defense  recognized  by 
the  law  of  tbe  land.  The  burden  In  a  crimi- 
nal prosecution  Is  always  upon  the  state,  and 
is  never  placed  ui)on  one  accused  of  crime. 
It  Is  only  necessary  In  any  criminal  trial,  in 
order  to  warrant  an  acquittal,  that  the  whole 
testimony  or  lack  of  testimony  shall  be  suffl- 
cient  to  raise  a  reasonable  doubt  as  to  gailt. 
To  say  that  an  accused  has  to  establish  his 
defense  by  a  preponderance  of  the  testimony 
would  be  to  repeal  the  law  which  guarantees 
every  man  a  fair  and  Impartial  trial,  and 
clothes  him  with  tbe  presumption  of  Inno- 
cence until  his  guilt  U  established  beyond  a 
reasonable  doubt  Just  what  prompted  the 
trlial  court  to  insert  the  second  iiaragraph  of 
this  instruction  is  not  clear;  It  Is  evident 
that  su£9clent  consideration  was  not  given 
the  same  before  it  was  submitted  to  the  Jury. 

[2]  It  la  the  duty  of  trial  courts  to  give  In- 
stmctions  to  the  jury  which  are  clear  and 
concise.  The  foregoing  instruction  is  contra- 
dictory in  material  respecta,  and  anything  but 
clear,  when  considered  as  a  whole. 

The  lodgment  Is  reversed,  and  the  cause 
remanded,  with  direction  to  grant  a  new 
trial  according  to  law. 

DOYLE,  P.  J.,  concnrs.  FUBHAN,  J.,  ab- 
sent. 


WILLIAMS  y.  STATE.    (Na  A-2406.) 

(Criminal  Court  of  Appeals  of  Oklahoma.    Dec. 
6, 1916,) 

(Syttdbut  by  the  Oomrt.) 

1.  Rafk   €=>2(>— Imfokuation  —  Suthoibnot 

AOAINBT  UENXKAI.  DEMDBBEB. 

An  infomuitiou,  which,  after  alleging  venue 
and  time,  charges  that  the  defendant  did  then 
and  there  commit  the  crime  of  statutory  rape, 
in  the  manner  and  form  ae  follows:  "Did  will- 
fnlly,  unlawfully,  and  feloniously  have  voluntary 
sexual  intercourse  with  R.  W.,  an  unmarried  fe- 
male under  tbe  age  of  16  years  and  not  the  wife 
of  the  said  J.  W.,  he,  the  said  J.  W.,  then  and 
there  I>eing  over  the  age  of  18  years  at  the  time 
the  allied  act  of  sexual  intercourse  was  commit- 
ted, contrary  to,"  etc.,  sufficiently  charges  tbe 
crime  of  statutory  rape,  and  a  demurrer  thereto 
was  properly  overruled. 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent. 
Dig.  a  23,  25;   Dec.  Dig.  «=j20.] 

2.  Rape  «=3S2— SuinoiEnoT  or  EviDKifCB. 

Evidence  on  a  trial  for  statutory  rape  held 
sufficient  to  sustain  the  verdict  and  judgment  of 
conviction,  and  that  no  material  error  was  com- 
mitted upon  the  trial. 

lEd.  Note.— For  other  cases,  see  Rape,  Cent 
Dig.  a  71-74,  76;  Dec.  Dig.  «=362.] 

Appeal  from  District  Court,  Stephais 
County ;  Frank  M.  Bailey,  Judge. 

Jewel  Williams  was  convicted  of  statutory 
rape,  and  appeals.    Affirmed. 

Womack  &  Brown,  of  Duncan,  for  plaintiff 
in  error.  R.  McMillan.  Asst  Atty.  Gen.,  for 
the  State. 


DOYLE,  P.  J.  The  plaintiff  In  error  was 
tried  and  convicted  on  an  information  charg- 
ing that  he  "did  willfully,  unlawfully,  and 
feloniously  have  voluntary  sexual  intercourse 
with  Rosa  WUllams,  an  unmarried  female 
under  the  age  of  16  years,  and  not  the  wife 
of  said  Jewel  Williams,  he,  tbe  said  Jewel 
Williams,  then  and  there  being  over  the  age 
of  18  years  at  the  time  the  alleged  act  of 
sexual  Intercourse  was  committed,  contrary 
to,"  etc.  The  jury  assessed  the  punishment 
at  Imprisonment  in  the  penitentiary  for  1 
year  and  1%  months.  In  pursuance  of  the 
verdict  the  court  rendered  judgment  on  tbe 
27th  day  of  November,  1914.  From  the  judg- 
ment an  appeal  was  taken  by  filing  In  this 
conrt  on  February  26,  1915,  a  petition  in 
error  with  case-made. 

From  the  evidence  given  npon  the  trial 
it  appears  that  the  prosecutrix,  Rosa  Will- 
iams, lived  with  her  parents  near  tbe  town 
of  Doyle,  in  Stephens  county,  and  at  the  time 
the  offense  charged  ia  alleged  to  have  been 
committed  vreis  in  her  fifteenth  year;  that 
the  defendant  Williams  resided  in  the  same 
community,  and  was  In  his  twentieth  year. 
She  testified  that  he  had  been  keeping  "com- 
pany" with  her  for  more  than  two  years; 
that  he  accomplished  three  acts  of  sexual 
Intercourse  with  her  by  force  and  against 
her  wUl,  the  first  In  May,  the  other  two  in 
Jone,  1913;  that  they  were  engaged  to  be 
married  at  the  time ;  that  the  following  17th 
day  of  August,  was  her  sixteenth  birthday; 
that  as  the  result  of  the  defendant's  con- 
duct she  became  pregnant,  and  gave  birth 
to  a  child  on  tbe  24th  day  of  March,  1914. 
The  defendant  as  a  witness  in  his  own  be- 
half testified  that  his  first  and  only  act  of 
sexual  intercourse  with  the  prosecutrix  oc- 
curred on  the  13tb  day  of  July,  1913,  and 
was  with  her  consent;  that  he  was  20  years 
of  age  at  the  time ;  that  two  or  three  we^s 
before  the  baby  was  bom  he  procured  a  mar- 
riage license  and  offered  to  marry  her. 
From  the  record  it  appears  that  no  criminal 
complaint  was  filed  against  tbe  defendant 
until  March  21,  1914. 

[1,2]  The  errors  assigned  are  the  usual 
ones,  that  the  verdict  is  contrary  to  law  and 
to  tbe  evidence,  and  that  tbe  court  erred  in 
overruling  the  demurrer  to  the  information. 
We  are  of  the  opinion  that  the  information 
is  a  good  one,  and  the  demurrer  thereto  was 
very  pr(^erly  overruled.  The  record  dis- 
closes that  the  testimony  of  the  defendant 
In  his  own  behalf  Is  In  effect  a  plea  of  guilty 
as  charged.  The  evidence  was  submitted  to 
the  jury  under  an  unexceptional  charge,  and 
no  ground  for  reversal  of  the  judgment 
rendered  on  the  verdict  is  disclosed  by  the 
record. 

We  therefore  conclude  that  tbe  judgment 
of  conviction  should  be  and  the  same  Is  here- 
by affirmed. 

FURMAN  and  ARMSTRONG,  JJ.,  concur. 


^s»7or  other  cum  le*  same  topic  and  KEY-NUMBBR  In  all  Kar-Numberad  Cigatta  and  Indwaa       , 

Digitized  by  VjOOv  IC 


1136 


152  PACIFIC  REPORTER 


(OkL 


McCI/ATCHET  ▼.  STATE.    (No.  A-2464.) 

(Cruoinal  Court  of  Appeals  of  Oklahoma.    Dec. 

2, 1915.) 

(Byttalm*  hy  tl^e  Court.) 

1,  HOMIOIDK  ^=3800  —  BVIDBNOE  —  INSTRDO- 
TION»— DKFENSKB. 

In  a  homicide  case  the  defendant  testified 
that  the  deceased  came  to  his  home  armed  with  a 
pistol  and  commenced  the  difficulty;  that  he 
took  the  pistol  from  him ;  and  that  the  deceased 
then  assaulted  him  with  a  knife,  cutting  his 
clothes,  and  he  then  shot  the  deceased  in  self-de- 
fense. Exception  was  taken  to  the  following  in- 
struction : 

"You  are  also  instructed  that  there  is  no  evi- 
dence in  thia  case  to  show  that  the'homicide  was 
justifiable  or  excusable  within  the  meaning  of 
those  terms  as  used  in  the  statutes  of  the  state 
of  Oklahoma;  therefore  I  will  not  undertake  to 
define  those  terms  to  you." 

Eeld  prejudicial  error. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  {§  614.  61&-620,  622-630;  Dec.  Dig. 
«=5>300.] 

2.  Griminai.  Law  «=>327,  671 '—  Bubdkw  or 

PBOOr— RlASONABLB  DoUBT— DKOBXK  OF  Ol^ 

rXNSE. 

The  burden  does  not  rest  upon  the  defend- 
ant to  establish  even  to  a  reasonable  probability 
the  truth  of  an  affirmative  defense ;  if,  upon  the 
evidence  both  for  the  state  and  the  defendant,  a 
reasonable  doubt  is  created  as  to  the  guilt  of  the' 
defendant,  he  is  entitled  to  the  benefit  of  it,  and 
where  the  crime  charged  is  distinguished  into  de- 
grees, the  defendant  is  entitled  to  the  benefit  of 
that  doubt,  as  well  with  respect  to  the  degree 
of  the  crime  as  to  every  essential  element  of  that 
de^ee,  and  in  these  respects  the  burden  never 
shifts  from  the  state  to  the  defendant. 

fEd.  Note.— For  other  cases,  see  Criminal 
Ivaw,  Cent  Dig.  H  120,  1272;    Dec.  Dig.  «=» 

Appeal  from  District  Court,  Haskell  Coun- 
ty;  W.  H.  Brown,  Judge. 

Joe  McClatchey  was  convicted  of  murder, 
and  appeals.    Reversed. 

Henry  Carr,  of  Pauls  Valley,  and  A.  L. 
Beckett,  of  Stlgler,  for  plaintiff  In  error.  S. 
P.  Freeling,  Atty.  Gen.,  and  R.  McMillan, 
Asst  Atty.  Oen.,  for  the  State. 

DOYLE,  P.  J.  The  plaintiff  In  error,  here- 
in referred  to  as  the  defendant,  was  Inform- 
ed against  for  the  crime  of  murder  alleged 
to  have  been  committed  by  killing  one  Co- 
lumbus Hess  by  shooting  him  with  a  pistol. 
Upon  the  trial  the  Jury  found  the  defendant 
guilty  of  murder,  assessing  the  punishment 
at  Imprisonment  In  the  penitentiary  for  the 
term  of  his  natural  life.  A  motion  for  a 
new  trial  was  duly  filed,  overruled,  and 
Judgment  was  rendered  In  pursuance  of  the 
verdict  on  the  22d  day  of  December,  1914. 
To  reverse  the  Judgment  an  appeal  was  per- 
fected by  filing  In  this  court  on  May  19,  1915, 
a  petition  In  error  with  case-made. 

It  appears  from  the  testimony  of  O.  N. 
Wilson,  Warren  Culver,  O.  E.  Nance,  and 
Jack  Stansell,  the  witnesses  for  the  state, 
that  they  and  the  defendant,  McClatchey. 
and  the  deceased,  Columbus  Hess,  were  to- 


gether at  the  home  of  the  witness  Wilson 
which  was  three  miles  west  of  Tamaha,  In 
Haskell  county  and  went  from  there  to  the 
home  of  the  defendant ;  that  all  the  parties 
were  drinking  alcohol,  and  all  became  more 
or  less  Intoxicated ;  that  witness  Wilson  and 
the  deceased  had  a  difficulty  and  drew  their 
knives,  and  the  defendant  told  them  to  give 
him  their  knives.  Wilson  gave  him  his  knlfe^ 
and  the  deceased  refused.  The  defendant 
with  a  pistol  In  his  hand  advanced  on  the  de- 
ceased, who  was  backing  away  from  blm. 
and  fired  one  shot  Into  the  ground.  The  de- 
ceased said,  "That  don't  scare  me  a  damn 
bit ;"  and  the  def4ndant  fired  the  fatal  shot 
Death  resulted  In  a  few  minutes.  As  a  wit- 
ness In  his  own  behalf  the  defendant  testi- 
fied that  when  the  difficulty  started  he  took 
the  pistol  from  the  deceased,  and  shortly 
after  the  deceased  assaulted  Wilson  with  a 
knife;  that  he  asked  the  deceased  to  give 
him  his  knife,  and  the  deceased  threatened 
to  cut  him  and  said,  "I  will  give  it  to  you, 
but  it  will  be  in  the  guts,"  and  be  reached 
out  and  struck  at  him  with  a  knife,  cuttinK 
his  clothes,  and  he  then  shot  him  In  self- 
defense. 

[1 , 2]  The  principal  question  in  the  case 
Is  whether  the  Jury  were  properly  instmcted 
by  the  court  with  respect  to  the  aspects  In- 
troduced Into  the  case  by  the  testimony  of 
the  defendant. 

The  court  gave  the  following  instruction 
to  which  an  exception  was  taken: 

"You  are  also  Instructed  that  there  is  no  evi- 
dence in  this  case  to  show  that  the  homicide  was 
justifiable  or  excusable  within  the  meaning  of 
those  terms  as  used  in  the  statutes  of  the  state 
of  Oklahoma ;  therefore  I  will  not  undertake  to 
define  those  terms  to  yon." 

The  Attorney  General  has  filed  a  confes- 
sion of  error  in  part  as  follows: 

"The  instructions  of  the  court  usurp  the  prov- 
ince of  the  jury  and  takes  from  them  the  right  to 
pass  on  the  degree  of  the  crime,  and  as  a  fact 
tells  them  that  there  is  no  self-defense,  or  jnsti- 
fiable  or  excusable  homicide  in  this  case.  We 
think  this  was  error  and  confess  the  same  to  the 
court." 

We  are  of  the  opinion  that  the  confession 
of  error  Is  well  founded  and  should  be  sus- 
tained. On  a  trial  of  an  indictment  or  In- 
formation, questions  of  law  are  to  be  decid- 
ed by  the  court,  and  questions  of  fact  are  to 
be  decided  by  the  Jury,  and  the  Jury  most  be 
left  entirely  free  to  determine  the  facts,  the 
weight  of  the  testimony,  and  the  credit  to 
be  given  the  witnesses.  It  also  appears  that 
the  effect  of  Instructions  numbered  6  and  7, 
given  by  the  court,  was  to  place  the  burden 
of  proof  of  Justifiable  homicide  in  self-de- 
fense on  the  defendant  These  Instructions 
were  not  objected  to,  or  exceptions  taken 
thereto,  however,  as  this  case  must  be  tried 
again,  we  think  it  Is  proper  to  remark  that 
the  rule  is  well  settled  that  the  burden  does 
not  rest  upon  the  defendant  to  establish  even 
to  a  reasonable  probability  the  truth  of  an 


^s»For  otlier  case*  lee  sun*  topto  and  KEIT-NUMBBR  In  all  Key-Numbered  Digesl 

gitized  by 


rc?(5ngie 


N.M.) 


Omr  OP  BOSWELIi  v.  richakdson 


1137 


affirmative  defense.  If  npon  the  evidence 
both  for  the  state  and  the  defendant  a  rea- 
sonable donbt  Is  created  as  to  the  guilt  of 
the  defendant,  be  is  entitled  to  the  benefit  of 
It,  and  where  the  crime  charged  is  distin- 
guished into  degrees,  the  defendant  is  enti- 
tled to  the  benefit  of  that  doubt,  as  well  with 
respect  to  the  degree  of  the  crime  charged 
and  with  reference  to  every  essential  element 
of  that  degree,  and  in  all  these  respects  the 
burden  never  shifts  from  the  state  to  the  de- 
fendant We  are  of  the  opinion  that  the  de- 
fendant has  not  had  that  fair  and  impartial 
trial  which  the  law  guarantees  to  one  ac- 
cused of  crime.  It  follows  that  the  convic- 
tion and  Judgment  should  be  reversed,  and 
a  new  trial  ordered. 

The  warden  of  the  penitentiary  will  sur- 
render the  plaintiff  in  error  to  the  sheriff 
of  Haskell  county,  who  will  hold  him  in  cus- 
tody until  otherwise  ordered  according  to 
law. 

FDBSIAN  and  ABMSTSONQ,  J7.,  concar. 


CITI  OF  ROSWEUti  ▼.  RICHARDSON,  Dis- 
trict Judge,  et  aL     (No.  1769.) 

(Supreme  Court  of  New  Mexico.    Oct.  80, 
1915.) 

(Byttahut  tv  the  Oourt.) 

1.  Pbohibixion  «=s>  19— Issuance'  o»  Wrtt— 
Naue  of  State:— Ikreoulabity. 

A  writ  of  prohibition  should  issue,  upon  a 
•nggestion,  in  the  name  of  the  state,  on  the  re- 
lation of  some  one,  but,  where  the  want  of  ju- 
risdiction is  clear,  the  failure  to  sue  out  the 
writ  of  prohibition  in  the  name  of  the  state 
will  be  treated  as  a  mere  irregularity,  not  affect- 
ing the  merits  of  the  application. 

[Ed.  Note.— For  other  cases,  see  Prohibition, 
Cent.  Dig.  S  SS;  Dec.  Dig.  «=9ig.] 

2.  Pbohibitiow  «=s>9— Right  to  Rmisdt— Ju- 
BisDicTioR  of  Lower  Tbibunal. 

Where  the  lower  tribunal  has  jurisdiction 
of  the  parties  and  the  subject-matter,  prohibi- 
tion wiu  not  lie. 

[Ed.  Note.— For  other  cases,  ae«  Prohibition, 
Cent  Dig.  {  35 ;  Dec.  Dig.  «=99.] 

Application  for  original  writ  of  prohlbtttbn 
by  the  City  of  Roswell,  a  municipal  corpora- 
tion, against  Granville  A  Richardson,  Judge 
of  the  District  Court  In  and  for  the  Fifth 
Judicial  District  of  the  State  of  New  Mex- 
ico, and  said  District  Court  Petition  dis- 
missed, and  alternative  writ  quashed. 

This  Is  an  application  for  an  original  writ 
of  prohibition  to  prevent  the  district  court 
of  Chaves  county,  and  Hon.  Granville  A. 
Richardson,  one  of  the  Judges  thereof,  from 
carrying  out  the  terms  of  a  certain  order 
dated  January  14,  1915,  and  from  proceed- 
ing with  the  trial  of  a  certain  cause.  No. 
3195  of  the  district  court  of  Chaves  county, 
by  and  with  a  Jury,  as  in  said  order  of  Jan- 
nary  14,  1915,  had  been  directed  by  the  said 
district  court  through  the  then  presiding 
Judge  thereof,  Hon.  Granville  A.  Richardson, 


and  further  seeking  to  prohibit  the  court 
and  Judge  thereof  from  trying  said  cause 
unless  the  said  Judge  and  court  tried  the 
same  without  the  intervention  of  a  Jury. 
The  petition  in  this  cause  Is  presented  by  the 
city  of  Roswell,  but  is  not  sued  out  in  the 
name  of  the  state,  and  the  facts  upon  which 
the  said  petition  is  predicated  are  briefly  as 
follows:  One  Mittie  Moore  was  arrested  on 
the  25th  day  of  June,  1914,  charged  with 
having  violated  section  62  of  Ordinance  35  of 
the  Compiled  Ordinances  of  the  City  of  Ros- 
well, by  setting  up  and  keeping  a  house  of 
assignation  and  prostitution.  She  was  tried 
before  one  J.  S.  Klrby,  a  Justice  of  the  peace 
for  precinct  No.  1,  Chaves  county,  who  had 
been  duly  designated  by  the  mayor  and  dty 
council  as  the  Justice  of  the  peace  who  should 
exercise  exclusive  and  original  Jurisdiction 
in  the  matter  of  trying  offenses  in  violation 
of  the  said  ordinances  of  the  city  of  Roswell, 
and  was  by  said  Justice  of  the  peace  sen- 
tenced to  pay.  a  fine  of  $60,  and  costs,  and  to 
30  days  in  the  county  Jail,  the  Jail  sentence 
being  suspended,  however,  on  the  condition 
of  good  behavior,  from  which  Judgment  and 
sentence  she  appealed  to  the  district  court, 
where  her  case  was  docketed  on  the  civil 
docket  of  said  court  Upon  the  calling  of 
the  docket  for  the  setting  of  cases  for  trial, 
the  defendant  Blittle  Moore,  demanded  a 
Jury  trial,  and,  over  the  objection  of  the 
relator  herein,  the  district  court  held  that  the 
defendant  wa^  entitled  to  a  Jury  trial,  which 
order  is  the  basis  of  the  petition  filed  herein 
for  a  writ  of  prohibition  directed  against 
the  district  court  and  the  presiding  judge 
thereof. 

H.  M.  Dow,  of  Roswell,  for  relator.  Ask- 
ren  &  Gilbert,  of  Roswell,  for  respondents. 

HANNA,  J.  (after  stating  the  facts  as 
above).  [1]  To  the  petition  filed  by  the  city 
of  Roswell  a  demurrer  is  interposed,  which 
raises  a  number  of  grounds,  the  first  being 
that  the  petition  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  because 
the  city  of  Roswell  is  not  authorized  by  law 
to  prosecute  in  its  own  name  an  action  for 
prohibition,  the  basis  of  this  contention  be- 
ing that  the  petition  In  this  cause  is  not 
brought  In  the  name  of  the  state,  by  the 
city  of  Roswell,  as  relator.  So  far  as  we  can 
ascertain,  this  question  has  never  been  here- 
tofore considered  by  either  the  territorial 
Supreme  Conrt  or  this  court.  An  examina- 
tion of  the  few  cases  before  the  territorial 
Supreme  Conrt,  where  the  remedy  by  pro- 
hibition was  sought,  discloses  that  the  prac- 
tice was  to  bring  the  action  in  the  name  of 
the  private  party  seeking  the  remedy,  with- 
out suing  in  the  name  of  the  state.  It  is 
laid  down  by  Cyc.  (32  Cyc.  625)  that,  while 
the  writ  of  prohibition  Is  properly  sued  out 
in  the  name  of  the  state,  yet  it  is  well  settled 
that  the  state  is  not  a  necessary  party.    In 
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High's  Bxtraordlnaiy  Legal   Remedies   (3d 
Ed.)  {  779,  It  is  said: 

"As  regards  the  parties  to  ttie  proceeding,  less 
stringency  is  observed  than  in  the  use  oi  the 
extraordinary  remedies  heretofore  considered. 
•  •  •  But  while  it  is  irregular  to  issue  the 
writ  [of  prohibition]  in  the  name  of  a  private 
citizen,  instead  of  the  state,  yet,  if  such  irregu- 
larity in  no  way  affects  the  merits  of  the  appli- 
cation, the  writ  will  not  be  set  aside  when  a 
jurisdiction  is  usurped  without  any  pretense  of 
right.  •  •  •  The  governing  principle  in  such 
cases  is  that,  when  an  inferior  court  proceeds  in 
excess  of  its  lawful  jurisdiction,  it  is  charge- 
able with  a  contempt  of  the  sovereign  as  well  as 
a  grievance  to  the  parties  injured,  and  the 
courts  are  therefore  less  stringent  as  to  the  de- 
gree of  interest  required  of  the  applicant  than 
ui  cases  of  mandamus  and  other  extraordinary 
remedies." 

See,  also.  Spelling  on  Injunctiona  and  Oth- 
er Extra.  Rem.  (2d  Ed.)  S  1746. 

In  an  early  case  before  the  Supreme  Court 
of  South  Carolina,  Baldwin  v.  Elizabeth 
Cooley  et  al.,  1  S.  C.  256,  that  court  held 
that: 

"It  was  Irregular  to  submit  the  suggestion  in 
the  name  of  a  private  person;  but  for  such  a 
mere  irregularity.  In  no  way  aSectinf^  the  mer- 
its of  the  application,  we  are  not  disposed  to 
set  aside  the  writ,  when  the  psfties  against 
whom  it  is  directed  have  usurped  a  jurisdic- 
tion to  which  it  is  clear  they  bad  no  pretense 
of  right" 

We  therefore  conclude  that  a  writ  of  pro- 
hibition should  Issue  uiton  a  suggestion,  in 
the  name  of  the  sta.te  on  the  relation  of  some 
one,  but,  where  the  want  of  Jurisdiction  is 
clear,  the  failure  to  sue  out  the  writ  of  pro- 
hibition in  the  name  of  the  state  will  be 
treated  as  a  mere  irregularity  not  affecting 
the  merits  of  the  application. 

[2]  The  Supreme  Court  of  Idaho,  in  the 
case  of  Cronan  ▼.  District  Court,  15  Idaho, 
184,  96  Pac.  768,  in  passing  upon  this  ques- 
tion, said: 

"We  think  the  Supreme  Court  of  Washington 
there  correctly  states  the  purpose  and  office  of 
the  writ  of  prohibition,  and  tnat  it  may  be  is- 
sued to  stay  the  action  of  an  inferior  tribunal 
whenever  it  is  made  to  appear  that  it  is  act- 
ing without  or  in  excess  of  its  jurisdiction,  on 
the  application  of  any  person  shown  to  be  in- 
terested in  the  subject  of  the  Utigation." 

There  are  few  cases  to  be  found  which 
squarely  pass  upon  this  question,  but  an  ex- 
amination of  those  we  have  been  able  to  find 
convinces  us  that  the  sound  rule  is  in  favor 
of  treating  the  omission  of  the  name  of  the 
state  as  an  Irregularity,  rather  than  a  fatal 
jurisdictional  defect.  We  are  therefore  not 
disposed  to  dismiss  the  itetltlon  upon  this 
ground,  and  accordingly  turn  to  the  next 
question  raised  by  the  demurrer  of  the  re- 
spondent, which  la  briefly  stated  as  follows: 
That,  if  In  the  proceedings  complained  of 
the  court  bad  jurisdiction  of  the  subject-mat- 
ter, and  of  the  defendant,  but  In  granting  to 
the  said  defendant  a  trial  by  Jury  gave 
her  a  right  to  a  remedy  to  which  she  was 
not  lawfully  entitled,  such  act  is  merely  er- 
roneous, and  may  not  be  prevented  or  Inters 
fered  with  by  the  writ  of  prohibition  sought 
Allied  questions  are  considered  In  this  con- 


nection with  respect  to  the  diaracter  of  the 
action  In  the  district  court,  as  to  whether  It 
was  dvll  or  criminal  In  its  nature,  but  we 
do  not  deem  It  necessary  to  enter  upon  a  dis- 
cussion of  these  matters,  and  will  only  con- 
sider the  question  from  the  standpoint  of 
whether  the  action  of  the  district  court  in 
granting  a  jury  trial  to  this  defendant  was 
an  act  in  excess  of  Jurisdiction,  or  without 
Jurisdiction,  or  an  act  to  be  treated  as  an  er- 
roneous exerdse  of  Jurisdiction,  for  whl(^ 
an  adequate  remedy  by  appeal,  writ  of  er- 
ror, or  certiorari  is  available.  It  is  not  con- 
troverted that  the  district  court  had  juris- 
diction over  both  the  cause  and  the  parties, 
and  the  relator  stands  solely  upon  the  con- 
tention that  the  district  court  was  without 
legal  authority  to  grant  a  Jury  trial  In  this 
particular  case,  and  therefore  his  act  in  so 
doing  was  in  excess  of  the  Jurisdiction  vest- 
ed in  the  said  district  court,  for  which  rea- 
son the  writ  should  Issue.  We  cannot  agree 
with  this  contention,  and  we  believe  it  to  be 
well  settled  that,  where  the  lower  tribunal 
has  jurisdiction  of  the  parties  and  the  sub- 
ject-matter, prohibition  will  not  He.  32  Cyc. 
606,  and  authorities  there  collated.  TMs 
statement  of  the  law  finds  support  In  that 
eminent  authority  High's  Extra.  Legal  Rem- 
edies, {  772,  where  It  Is  said: 

"In  the  application  of  the  principle,  it  mat- 
ters not  whether  the  court  below  has  decided 
correctly  or  erroneously;  its  jurisdiction  be- 
ing conceded,  prohibition  will  not  go  to  pre- 
vent an  erroneous  exercise  of  that  jurisdiction." 

The  text  from  the  authority  last  quoted 
la  supported  by  the  cases  of  Wilson  v.  Berk- 
stresser,  45  Mo.  283,  and  Grlgg  v.  Dals- 
belmer,  88  Ya.  608,  13  S.  K  903,  In  which 
last-mentioned  case  the  Supreme  Court  of 
Appeals  of  Virginia  said: 

"If  the  inferior  court  has  jurisdiction  of  the 
snbject-matter  of  the  controversy,  and  the  par- 
ties are  before  it,  or  have  had  notice  and  an 
opportunity  to  be  heard,  a  mistaken  exercise  of 
that  jurisdiction  does  not  render  its  judgment 
void,  or  justify  a  resort  to  the  extraordinary 
remedy  by  prohibition." 

Other  authorities  might  be  added  and  dis- 
cussed in  this  opinion,  but  we  beUeve  this 
principle  Is  well  settled,  and  that  it  ctinnot 
be  urged  that  the  writ  of  prohibition  should 
Ue  to  prevent  a  subordinate  court  from  de- 
ciding erroneously  In  any  case  In  which  It 
has  a  right  to  adjudicate:  the  proper  ran- 
edy  In  such  event  being  to  review  such  er- 
ror of  the  trial  court  by  appeal,  or  the  other 
methods  provided  for  such  review.  It  is  not 
pointed  out,  nor  can  we  conclude  that  the 
.ict  of  the  district  court  in  ordering  the  Jurj- 
trial,  upon  request  therefore  by  the  defend- 
ant below,  was  anything  more  than  an  er- 
roneous exercise  of  jurisdiction,  whldi,  as 
pointed  out,  was  vested  in  the  district  court 
over  both  the  subject-matter  of  this  cause  of 
action  and  the  parties.  Therefore,  conclud- 
ing as  we  do  that,  at  most,  the  court  was  In 
error  as  to  the  proper  procedure  to  be  fol- 
lowed in  this  case,  and  that  such  error  would 
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not  Jnstlfy  this  extraordinary  remedy  by 
writ  of  prohibition,  It  follows  that  the  ap- 
plication for  the  peremptory  writ  must  be 
denied,  and  the  petition  dismissed,  with  coets 
to  be  taxed  against  the  relator.  Our  con- 
clusion In  this  respect  makes  It  annecessary 
to  discuss  the  other  questions  presented  by 
the  demurrer. 

The  petition  will  therefore  be  dismissed, 
and  the  altematlre  writ  qnashed;  and  It  Is 
so  Ordered. 

ROBBBTS,  O.  Jq  and  PARKEIB,  J.,  CODr 
cor. 


STATE  V.  Mcdonald.   (No.  isit.) 

(Supreme  Ckiurt  of  New  Mexico.    Oct  80, 
1916.) 

(SyOaltu  by  the  Court.) 

1.  Gbiuinal  Law  «=s>703— Appeai/— Gbound 
it)B  Rkvkbsai,  —  OrxmNa  Statement  of 
CoxmsEi.. 

That  the  siMclal  prosecutor,  in  his  opening 
statement,  mentioned  facta  which  he  intended 
to  prove,  but  did  not  prove,  is  not  misconduct 
jnstifyinir  reversal,  where  the  circumstances  are 
not  such  as  to  show  that  the  prosecutor  intend- 
ed to  influence  the  jury  by  false  statements  or 
bad  extreme  disregard  for  the  truth. 

[Bid.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  1659;   Dec.  Dig.  «=>703.] 

2.  Gbdoiiai.  Law  «s>1169— Yebdiot  —  Bvi- 

DBNOB. 

The  verdict  of  a  lury  will  not  be  disturbed 
where  there  it  any  suDstantial  evidence  to  sup- 
port it 

[Ed.   Note.— For   other    cases,    see   Criminal 
Law,  Cent  Dig.  {|  80T4r-3083;    Dec.  Dig.  «=» 
1159.] 
8.  Cbikinal   Law    «3>1088— Apfxal— Fbkb- 

bmtation  bxlow. 

A  question  not  jurisdictional  cannot  be  rais- 
ed the  nrst  time  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  2640;   Dec.  Dig.  €=31038.] 

Appeal  from  District  Court,  Guadalupe 
County;  E.  L.  Medler,  Judge. 

Martin  McDonald  was  convicted  of  assault 
with  a  deadly  weapon,  and  appeals.  Af- 
firmed. 

F.  Falrcloth,  of  Santa  Rosa,  for  appellant. 
Harry  S.  Bowman,  Axst  Atty.  Oen.,  for  the 
State. 

HANNA,  J.  The  appellant  was  CMivicted 
In  the  district  court  of  Ouadalupe  county  of 
assault  with  a  deadly  weaiwn.  On  December 
10,  1914,  J.  W.  Mayes  was  engaged  in  erect- 
ing a  wire  fence  on  land  south  of  the  resi- 
dence of  appellant  and  Smith  McX>onald,  bis 
father,  near  Alamo,  Guadalupe  county,  N. 
M.  Mayes  had  stretched  wires  along  the 
line  of  the  proposed  fence,  preparatory  to 
fastening  them  to  the  fence  posts.  In  re- 
turning to  hlB  home  with  a  load  of  brush, 
Smith  McDonald  removed  some  of  the  wires 
on  the  ground  so  that  his  team  and  wagon 
Gonld  reach  the  east  and  west  road.  He  then 
drove  along  this  road  until  he  reached  a 


point  opposite  Mayes,  when  he  (Smith  Mc- 
Donald) threw  a  part  of  the  wires  with 
which  Mayes  was  working  to  one  side. 
Mayes  informed  him  that  he  should  not  dis- 
turb the  wires,  which  led  to  a  heated  con- 
versation between  the  two,  which  finally  re- 
sulted In  Smith  McDonald  beginning  an  as- 
sault upon  Mayes.  During  this  assault  Mar- 
tin McDonald  came  to  the  assistance  of  his 
father  and  engaged  in  the  assault  Jointly 
with  his  father.  After  the  father  and  Mar- 
tin McDonald  had  succeeded  in  successfully 
assaulting  Mayes  with  their  fists,  the  father 
demanded  that  his  son  get  a  small  target 
rifle  which  the  son  had  left  on  the  ground  a 
short  distance  from  where  the  parties  were 
fighting.  All  three  of  them  started  for  the 
gun ;  Martin  McDonald  first  reaching  it  He 
raised  it  as  if  to  strike  Mayes,  and  the  par- 
ties again  engaged  in  assaulting  each  other; 
Mayes  being  on  the  defensive.  This  assault 
resulted  in  Mayes  receiving  at  the  hands  of 
the  appellant  serious  head  wounds  Inflicted 
with  the  target  rifle,  which  rendered  Mayes 
unconscious. 

[1]  L  Three  assignments  of  error  are 
made  by  am)ellant.  The  flrst  is  that  appel- 
lant did  not  receive  a  fair  and  impartial 
trial  on  account  of  alleged  misconduct  of  the 
special  prosecutor.  In  his  opening  statement 
to  the  Jury  the  special  prosecutor  advised 
them  that  the  state  would  prove  that  previ- 
ous to  the  assault  for  which  appellant  was 
being  tried  the  prosecuting  witness,  Mayes 
and  Smith  McDonald,  the  father  of  the  ap- 
pellant, had  trouble  about  "chousing"  each 
other's  cattle,  and  about  obtaining  water  at 
a  certain  well.  He  also  outlined  generally 
what  the  state  expected  to  prove.  The  ap- 
pellant asserts  that  it  was  error  for  the  spe- 
cial prosecutor  to  charge  the  appellant  with 
the  commission  of  a  crime  other  than  that 
stated  in  the  indictment,  and  cites  authority 
to  uphold  that  contention.  But  the  record 
does  not  show  that  the  appellant  was  (diarg- 
ed  with  the  commission  of  a  crime,  other 
than  that  charged  In  the  indictment  for 
which  he  was  then  on  trial.  Nor  does  it  ap- 
pear that  the  special  prosecutor,  in  stating 
the  case  of  the  state  to  the  Jury,  acted  In 
bad  faith  or  stated  facts  which  he  had  rea- 
son to  believe  the  state  would  not  prove  at 
the  trial  of  the  case.  It  is  true  that  he 
stated  facts  which  the  state  did  not  prove, 
but  they  were  incidental  and  immaterial. 

"And  it  is  not  error  for  the  prosecating  at- 
torney in  his  opening  address  to  state  facts  as 
he  expects  to  prove  them,  although  not  follow- 
ed by  proof  becanse  the  facts  themselves  are  ir- 
relevant, or  because  he  fails  to  introduce  any 
evidence  •  •  •  to  support  them."  12  Cyc. 
670. 

In  People  r.  Oleason,  127  Cal.  32.3,  59 
Pac.  582,  one  of  the  cases  illustrating  the 
point,  the  court  said: 

"It  would  be  goin^  a  great  distance  to  hold 
that  every  time  a  district  attorney  happens  to 
state  in  nis  opening  more  than  he  is  able  to 
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prove  the  jadement  shonld  be  reversed  for  mla- 
conduct ;  and  there  is  nothing  in  the  present 
case  to  show  such  an  extreme  disregard  for  the 
truth,  and  such  a  clear  intent  to  influence  the 
jury  b;  false  statements,  as  would  warrant  a 
reversal  of  the  case  upon  that  ground.  Usually 
such  an  overstatement  is  prejudicial  to  the  party 
making  it." 

[2]  2.  The  second  proposition  made  by  ap- 
pellant is  that  the  evidence  Is  Insufficient  to 
sustain  the  verdict  of  the  Jury.  There  Is 
substantial  evidence  to  support  the  verdict, 
and  therefore  the  verdict  of  the  Jury  will 
not  be  disturbed.  State  v.  PadlUa,  18  N.  M. 
673,  139  Pac  143. 

[S)  8.  Appellant  contends  that  Instruction 
6,  given  by  the  court  of  its  own  motion,  vio- 
lates section  2796,  Code  1915,  In  that  the  in- 
struction comments  on  the  weight  of  the 
evidence.  The  Attorney  General  contends 
that  the  question  is  raised  here  for  the  first 
time,  which  appellant  admits.  The  (juestlon 
not  being  jurisdictional,  and  raised  here  for 
the  first  time,  it  cannot  he  considered  by  us. 
State  V.  Cabodl,  18  N.  M.  513,  138  Pac.  262. 

The  Judgment  of  the  trial  court  is  there- 
fore affirmed;  and  it  Is  so  ordered. 

ROBEUEtTS,  C.  J.,  and  PARKESl,  J.,  concur. 


MICHBLET    V.    BOARD    OF    OOM'RS    OF 
CHAVES  COUNTY  et  al.     (No.  1758.) 

(Suprenie  Court  of  New  Mexico.     Oct.  30, 
1915.) 

(ByUabtu  bv  *h«  Court.) 

1.  Highways  iS=»44—Ebtabi,i8Hment— Peti- 
tion— I>BB0BIFTI0H — BURPLUSAOE. 

A  petition  for  the  establishment  of  a  new 
highway  is  not  rendered  invalid  by  reason  of 
the  fact  that  it  contains  a  description  of  the 
proposed  highway,  where  it  is  only  under  the 
statute  required  to  name  the  termini  of  the 
road,  and  the  viewers  are  required  to  lay  out 
the  way  upon  the  most  feasible  route.  Such 
viewers  are  not  bound  by  the  description  in  the 
petition,  and  the  same  may  be  disregarded  as 
surplusage. 

[Ed.   Note. — For  other  cases,  see  Highways^ 
Cent  IMg.  {f  27,  187-140;   Dec.  Dig.  «&=»44?! 

2.  HlOHWATS   «=>S5  —  Ebtablishioint  —  Ya- 

LIDITT. 

Where  a  highway  is  properly  laid  out,  ac- 
cording to  the  petition  therefor  between  the  ter- 
mini named  in  such  petition,  the  fact  that  it 
is  extended  beyond  such  termini  over  lands  not 
owned  by  the  objecting  party  does  not  invalidate 
the  order  opening  such  highway  between  the 
points  named  in  the  original  petition. 

[Ed.   Note. — ^For  other  cases,   see   Highways, 
Cent.  Dig.  §J  173-176;    Dec  Dig.  «=»55.] 

8.  Eminent  Domain  «=274r— Injunction  — 
Establishment  of  Highwat— Damages- 
Adequate  Remedy  at  L<aw. 

Where  a  party  has  an  adequate  remedy  at 
law,  equity  will  not  entertain  jurisdiction,  and, 
as  a  remonstrator  had  the  right  to  review  the 
aoount  of  damage  by  appeal,  such  question  can- 
not properly  be  relied  upon  in  injunction. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main. Cent  Dig.  {S  763,  765-768;    Dec.  Dig. 


4.  Highways  «=»41— Pbogeedihgs  to  ESbtab- 
LisH— Repobt  of  Viewers — Time  fob  Con- 
sideration. 

The  report  of  the  viewers  is  properly  con- 
sidered by  the  board  of  county  oommissionera  at 
its  next  regular  session  after  such  report  a 
Uled  with  the  clerk  of  such  board. 

[Ed.  Note. — For  other  cases,  see  Highways, 
Cent  Dig.  a  90,  108-131 ;    Dec.  Dig.  «=»41.) 

5.  Eminent  Domain  «=»75  —  Damages 
Awarded— Payment  ob  Tender— Time. 

Section  2667,  Code  1915,  construed.  Held, 
that  such  section  only  requires  the  payment,  or 
tender,  of  the  damages  awarded  prior  to  the  ac- 
tual taking  of  the  property  required. 

[Kd.  Note.— For  other  cases,  see  Eminent  Do- 
main, Gent  Dig.  U  198,  199;  De&  Dig.  «8=s>75.J 

Appeal  from  District  Court,  Chaves  Coun- 
ty;  O.  A.  Richardson,  Judge. 

Injunction  by  Jacques  Mlchelet  against  the 
Board  of  County  Commissioners  of  the  Coun- 
ty of  Chaves  and  another.  From  a  Judgment 
for  defendants,  plaintiff  appeals.    Affirmed. 

Dye  &  Mathews,  of  Roswell,  for  appellant 
K.  K.  Scott,  of  Roswell,  for  appellees. 

ROBERTS,  C.  J.  Appellee,  tlie  board  of 
county  commissioners  of  Chaves  county,  N. 
M.,  ordered  a  new  highway  opened  through 
certain  lands  of  the  appellant,  upon  petition 
of  ten  or  more  freeholders,  as  provided  and 
authorized  by  section  2656,  Code  1915.  This 
suit  was  instituted  in  the  court  below  to 
enjoin  said  board  from  opening  said  highway. 
A  temporary  injunction  was  granted  upon 
the  filing  of  the  complaint,  which  was  dis- 
solved upon  final  hearing,  and  from  this  de- 
cree this  appeal  is  prosecuted.  Appellant 
relies  upon  several  grounds  for  reversal.  The 
facts  will  be  stated  In  connection  wltb  tbe 
discussion  of  each  point  made  by  appellant 

[1]  1.  Section  2656,  supra,  provides  that  the 
petition  shall  "set  forth  a  description  of  the 
road  sought  to  he  altered,  widened  or  chang- 
ed and  if  the  petition  be  for  a  new  road  it 
shall  set  forth  the  points  where  It  Is  to  termi- 
nate." Appellant  contends  that,  because  the 
petition  herein  set  forth  a  detailed  and  spe- 
cific description  of  the  route  of  the  pro- 
posed road  between  the  termini,  the  same 
was  insuffident,  and  conferred  no  Jurisdic- 
tion upon  the  board  of  county  commission- 
ers; that  the  petition  should  only  set  forth 
the  termini  of  the  road  sought  to  be  laid 
out  and  established,  and  should  leave  the 
route,  course,  and  location  thereof  to  be  de- 
termined by  the  viewers  appointed  for  that 
purpose,  subject  to  the  approval  of  the  board 
of  county  commissioners.  It  may  be  assumed 
that  the  petitioners  were  only  required  to 
name  the  termini  of  the  proposed  highway, 
and  that  the  viewers  had  the  power  and  it 
was  their  duty  to  lay  out  the  road  upon  the 
most  feasible  route  between  the  termini; 
still  we  fall  to  see  why  the  petition  would  be 
rendered  invalid  because  It  went  further 
than  was  required  or  authorlEed,  and  de- 
scribed the  proposed  new  highway,  as  such 
description  could  not  control  the  discretion 
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of  the  Tiewers  In  laying  oat  sucb  blgtaway- 
In  fixing  the  definite  line  of  a  highway,  the 
viewers,  under  the  provisions  of  section  2662, 
Code  1915,  may  lay  out  the  same  by  the  most 
practical  and  convenient  route  that  they,  In 
their  Judgment,  can  find,  and  this  discretion 
is  not  taken  away  or  limited  by  the  fact  that 
the  petition  describes  a  definite  and  particu- 
lar line,  nor  does  such  description  render  the 
petition  void.  This  was  the  holding  of  the 
Supreme  Court  of  Minnesota  in  the  case  of 
State  V.  Thompson,  46  Minn.  802,  48  N.  W. 
1111.  See,  also,  Kelley  v.  Honea,  32  Tex. 
av.  AK».  220,  73  S.  W.  847. 

[2]  2.  The  viewers,  in  their  report  to  the 
county  commissioners,  reported  that  they  had 
laid  out  the  road  along  a  described  route, 
which  showed  that  the  road  ran  1.85  feet 
north  of  the  terminus  called  for  In  the  peti- 
tion, and  extended  south  296  feet  beyond  the 
named  terminus.  The  additional  296  feet, 
80  extended,  was  not  upon  appellant's  land, 
so  that  he  Is  tn  no  position  to  complain  of 
that  irregularity.  This  extension  was  over 
the  land  of  one  of  the  petitioners  who  pre- 
sumably donated  the  right  of  way  to  the 
county.  Where  a  road  Is  properly  laid  out, 
according  to  a  petition  therefor  between  the 
termini  named  in  such  petition,  the  fact  that 
it  is  extended  beyond  such  tenuini  over 
lands  not  owned  by  the  objecting  party  does 
not  invalidate  the  order  opening  such  high- 
way between  the  points  named.  In  the  case 
of  State  ex  rel.  Milwaukee,  L.  S.  &  W.  By. 
Co.  V.  O'Connor,  78  Wis.  282,  47  N.  W.  43.% 
a  similar  question  was  discussed,  and  the 
court  held  that  the  action  of  the  supervisors 
did  not  invalidate  the  order;  that  it  was 
simply  the  acceptance  by  the  supervisors  of 
the  right  of  way  dedicated  by  the  owner  to 
public  use;  that  the  highway  actually  laid 
out  was  that  called  for  In  the  petition. 

Now,  was  the  proceeding  Invalidated  be- 
cause of  the  fact  that  the  road  was  laid  out 
1.85  feet  north  of  the  southern  terminus  of 
the  road  as  designated  In  the  petition?  The 
departure  from  the  terminus  named  In  the 
petition  was  so  slight  that  It  was  immaterial 
In  the  petition  for  a  new  highway  the  be- 
ginning and  ending  points  must  be  designat- 
ed, but  mathematical  certainty  Is  not  neces- 
sary. In  the  case  of  State  v.  Vanbuskirk,  21 
N.  J.  Law,  86,  a  variance  of  8  feet  was  held 
immaterial.  In  the  case  of  Evers  v.  Vree- 
land,  50  N.  X  Law,  386,  13  Atl.  241,  it  was 
held  that  a  variance  between  the  beginning 
or  ending  point  of  a  road,  as  applied  for  and 
laid  out,  if  within  the  width  of  the  proposed 
road,  would  not  be  regarded  In  proceedings 
to  vacate. 

[3]  3.  Some  question  is  raised  by  appellant 
as  to  the  damages  assessed ;  It  being  his  con- 
tention, as  we  understand  it,  that  the  view- 
ers should  have  separately  stated  the  amount 
of  damages  sustained  by  him  and  the  t>en- 
eflts  which  he  received,  if  any.  He  was 
'allowed  by  the  viewers  damages  in  the  sum 
of  $150.    It  l8  sufficient  to  dispose  of  this 


contention  to  call  attention  to  section  2669, 
Oode  1015,  which  allows  an  appeal  to  the 
district  court  in  the  matter  of  assessment  of 
damages,  and  a  review  therein  of  that  ques- 
tion before  the  court.  Where  a  party  has  an 
adequate  remedy  at  law,  equity  will  not  en- 
tertain jurisdiction. 

[4]  4.  Appellant's  next  contention  is  that 
the  board  of  county  commissioners  had  no 
power  to  consider  the  report  of  the  viewers 
at  the  April  session  of  said  board,  because, 
under  section  13,  c.  124,  Laws  1905,  such 
board  only  had  the  power  to  consider  such 
report  at  Its  next  "annual  meeting,"  which, 
it  is  contended,  was  in  January,  1915.  This 
contention  resulted  from  a  misprint  in  the 
Session  Laws  of  1905,  as  compiled  by  the 
secretary  of  state.  The  enrolled  and  en- 
grossed act,  which,  of  course,  must  govern, 
gives  the  board  the  authority  to  consider 
such  report  at  its  "next  regular  meeting." 
See,  also,  section  2665,  Code  1915,  where  the 
corrected  statute  will  be  found.  No  further 
discussion  of  this  question  is  necessary. 

[$]  5.  Section  2667,  Code  1915,  provides 
that: 

"The  board  of  county  commissioners  iiaving 
considered  the  report  of  any  road  review,  and 
the  compensation  to  which  any  person  or  per- 
sons damaged  having  been  ascertained  and  paid 
to  the  owner  or  owners  or  into  court  for  him  or 
them,  may  order  the  road  to  be  opened  for  trav- 
el and  declared  a  public  highway." 

Such  section  further  provides  for  the  post- 
ing of  notices  by  the  board  in  three  public 
places  along  the  line  of  the  proposed  road, 
giving  notice  that  the  board  will  cause  its 
prior  ofllcers  to  open  and  work  such  road 
from  and  after  60  days  from  the  date  of 
such  notices.  At  Its  April  session,  1914,  the 
board  of  coanty  commissioners  considered 
and  approved  the  report  of  the  viewers,  and, 
laboring  under  a  misconstruction  of  the  law 
relative  to  its  right  to  draw  warrants  on  the 
road  fund,  occasioned  by  the  enactment  of 
chapter  64,  Laws  1912  (article  2,  c.  52,  Code 
1915),  such  board  did  not  draw  a  warrant  as 
required  by  section  2668,  Code  1915,  in  favor 
of  appellant,  but  requested  the  county  road 
board  of  such  county  to  draw  such  warrant 
This  the  county  road  board  did  at  its  ensu- 
ing May  session,  which  was  mailed  to  appel- 
lant by  registered  letter  which  he  refused 
to  receive.  The  board  of  county  commission- 
ers should  have  drawn  the  warrant,  as  it 
had  full  power  so  to  do,  as  held  by  this  court 
in  the  case  of  State  ex  rel.  Board  of  Com- 
missioners V.  Romero,  19  N.  M.  1,  140  Pac. 
1069;  but,  in  view  of  the  pleadings  tn  this 
case,  the  fact  that  the  warrant  was  drawn 
by  the  county  road  board.  Instead  of  the 
board  of  county  commissioners,  becomes  of 
no  consequence.  In  his  original  complaint 
plaintiff  alleged  that  the  action  of  the  board 
of  commissioners  In  ordering  said  road  open- 
ed for  travel,  and  In  declaring  the  same  to  be 
a  public  highway,  etc.,  was  ultra  vires,  ille- 
gal, null,  and  void,  for  the  "further  reason 
that  plaintiff  had  not  then;  and  htUvBemp 
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yet,  been  paid  or  tendered  the  sum  of  $150 
recommended  by  said  viewers  and  approved 
by  said  board  of  connty  commissioners  as 
tbe  amount  of  damages  to  be  paid  to  him, 
and  had  not  then,  and  has  never  yet,  been 
paid  or  tendered  any  other  sum  or  amount 
whatsoever  as  compensation  or  damages  for 
the  taking  of  and  Injury  to  plaintiff's  above- 
described  tract  of  land." 

The  answer  of  the  board  of  county  com- 
missioners denied  the  allegations  of  said 
paragraph  of  the  complaint,  and  alleged  the 
fact  to  be  that  the  board  of  connty  commis- 
sioners "upon  approving  the  report  of  the 
viewers  and  ordering  said  road  to  be  ea- 
tablished,  these  commissioners  caused  a  war- 
rant of  the  county  of  Chaves,  for  tbe  sum 
of  $150  to  be  drawn  In  favor  of  tbe  plain- 
tiff herein,  and  tendered  the  same  to  him, 
which  he  refused,  and  still  refuses,  to  ac- 
cept" 

In  his  reply  to  this  allegatlcm  of  the  an- 
swer appellant  alleged  that  the  warrant  was 
not  drawn  until  tbe  1st  day  of  May,  1914, 
long  after  the  board  bad  ordered  the  road 
opened,  etc.,  and  that  the  same  was  not 
actually  tendered  to  appellant  until  after 
tbe  3d  day  of  August,  1914.  It  will  thus  be 
seen  that  no  Issue  was  tendered,  npon  the 
fact  that  the  warrant  was  drawn  by  a  board 
having  no  authority  to  draw  the  same,  but 
the  sole  issue  presented  was  that  the  war- 
rant had  not  been  tendered  to  appellant 
prior  to  the  3d  day  of  August,  1914.  Tbe 
stipulated  facts  show  that  the  aforesaid  war- 
rant was  actually  mailed  to  appellant  on  the 
1st  day  of  May,  1914,  by  registered  mall,  and 
that  he  refused  to  receive  the  letter  inclos- 
ing the  same,  and  that  said  letter  was  re- 
turned to  W.  M.  Atkinson,  the  chairman  of 
the  road  board,  nnopened,  with  the  notation, 
'Refused  by  addressee."  This  being  so,  the 
only  question  for  determination  is  whether 
appellant  should  have  actually  been  paid  the 
damages  awarded  him  prior  to  the  entry  of 
the  order  by  the  board  of  coionty  commission- 
ers establishing  the  road  and  ordering  It 
opened  for  travel.  It  cannot  be  questioned 
that  it  was  absolutely  essential  that  the 
damages  should  be  paid  or  tendered  prior 
to  the  actual  taking  of  the  property.  The 
statute,  however  (section  2667,  Code  1915), 
only  authorizes  the  actual  taking  of  the 
land,  after  the  posting  of  notices  for  60  days, 
after  the  order  by  the  board  above  referred 
to.  In  this  case  the  warrant  was  tendered 
to  appellant  about  May  1,  1914,  after  which 
time  notices  were  posted  to  the  effect  that 
60  days  thereafter  tbe  board  would  cause 
said  road  to  be  opened  for  travel  by  the 
proper  road  officers,  so  that  appellant  was, 
in  fact,  tendered  the  damages  awarded  prior 
to  the  actual  taking  of  his  land.  There  is 
some  confusion  In  tbe  statute,  bs  section 
2G67,  Code  1915,  quoted  supra,  seemingly  re- 
quires the  actual  payment  of  the  damages  be- 
fore the  entry  by  the  board  of  the  order  es- 
tablishing tbe  highway.    If  this  section,  how 


ever,  be  considered  to  connection  with  sec- 
tions 2665  and  2668,  it  will  be  found  that  the 
evident  intent  of  the  L^slature  was  only 
to  provide  for  tbe  actnal  payment  of  the 
damages  before  a  taking  of  the  condemned 
property.  The  two  sections  referred  to  read 
as  follows: 

"2665.  The  board  of  county  commissioners  at 
tbeir  next  regular  meeting,  after  tbe  filing  of 
such  report,  shall  proceed  to  consider  the  same 
and  all  objections  that  there  may  be  made  there- 
to, and  they  shall  determine  whether  or  not 
Bach  road  uiall  be  established  and  opened  for 
travel.  And  they  may  refer  the  matter  of  view- 
ing to  the  same  or  other  viewers  with  instmc- 
tioDB  to  report  in  like  manner,  as  herein  re- 
quired, or  specially  upon  some  particalar  mat- 
ter." 

"2688.  If  the  daimiges  assessed  to  any  per- 
son or  persons  by  reason  of  the  alteration,  wid- 
ening, changing  or  laying  out  of  any  road,  shall 
exceed  the  benefits,  the  excess  shall  be  paid  to 
such  person  or  persons  by  warrant  on  the  coun- 
ty treasurer  for  the  amount  If  any  person  or 
persons  to  whom  damages  are  awarded,  be  un- 
der disability  or  cannot  be  found,  the  same  shall 
be  set  apart  to  snch  person  or  persons  in  the 
county  treasury." 

The  first  section  referred  to  makes  It  the 
duty  of  the  board  to  consider,  at  its  next 
regular  session  after  the  report  of  the  view- 
ers is  filed,  snch  report,  and  to  determine 
whether  or  not  such  road  shall  be  establish- 
ed and  opened  for  travel.  Tlie  last  section 
makes  It  the  duty  of  the  board  to  draw  Its 
warrant  on  the  county  treasury  for  the 
amount  of  damages  awarded.  It  could  hard- 
ly be  contended,  with  any  degree  of  logic, 
that  the  Legislature  totended  that  the  board 
of  county  commissioners  should  only  at  Its 
first  session  draw  Its  warrant  to  favor  of 
the  party  entitled  to  damages,  and  cause  the 
same  to  be  paid  to  him  before  It  could 
proceed  to  enter  the  order  establishtog  tbe 
highway  and  ordering  it  opened  after  the 
proper  notice  for  60  days  was  given.  The 
notices  required  by  section  2667,  supra,  were 
ordered  posted  on  the  26th  day  of  May,  1914, 
and  gave  notice  that  60  days  thereafter  the 
road  would  be  opened  for  travel,  so  that  all 
the  precedent  steps  had  been  taken  prior  to 
the  posting  of  the  notices.  This,  we  think, 
was  all  that  the  statutes  require.  Where 
actual  payment  of  the  award  has  been  made, 
or  tendered,  prior  to  the  taking  of  tbe  land 
of  a  remonstrator,  the  statute  is  substan- 
tially complied  with,  and  a  board  of  county 
commissioners  will  not  be  enjoined  from 
entry  upon  the  land  because  actual  payment 
was  not  made  or  tendered  before  the  approv- 
al of  the  report  of  the  viewers  and  the  en- 
try of  the  order  establishtog  such  highway. 
This  betog  tme,  the  court  properly  dissolved 
the  temporary  restraining  order  and  refused 
to  grant  the  petitioner  the  relief  sougjit. 
In  this  connection  we  might  suggest  the  to- 
qulry  as  to  whether  complainant  did  not 
have  an  adequate  remedy  at  law  by  certio- 
rari, but,  as  the  potot  was  not  raised  to  the 
trial  court,  we  have  treated  the  case  upon 
the  theory  that  Injunction  was  the  proper 
remedy.  0131,1,^^  by  LiOOglC 
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For  fhe  reasons  stated,  the  judgment  of 
the  trial  court  wlU  be  affirmed;  aud  it  Is  so 
ordered. 

BAXNA  and  PABKER,  JJ^  concur. 


UNION   ZAND  «   GRAZING   CO.   et  aL   ▼■ 
ARCS  et  al. 

YBEDSiB.  r.  BONBJZ. 

(No,  1779.) 

(Supreme  Court  of  New  Mexico.    Nov.  1, 1915.) 

(BptUbut  iy  the  Court.) 

1.  QmxTiNa  TiTLX  «=9lO,  44  —  BtjsDEN  ov 
Pboof— ADiasazoif  of  BnriDBHCK— Bight  to 
Object. 

In  a  suit  to  quiet  title,  where  a  general  de- 
nial is  filed,  the  burden  is  upon  plaintiff  to  es- 
tablish his  title,  and  defendant  is  entitled  to  ob- 
ject to  the  introduction  In  eridenoe  of  an  in- 
strument in  writing  under  which  plaintiff  claims 
title  if  the  same  U  not  legally  admissible,  not- 
withstanding the  fact  that  plaintiff  may  have 
put  in  evidence,  before  the  proffer,  a  deed  by 
which  defendant  divested  himself  of  title,  as  a 
plaintiff,  in  such  a  suit,  must  recover,  if  at  all, 
upon  the  strength  of  bis  own  title. 

[Ed.  Note. — For  other  cases,  see  Quieting 
TiUe,  Cent.  Dig.  H  3&-42,  89-02;  Dec.  Dig. 
«t=»10,  44.] 

2.  evidencs  «=>336-— quietino  titlb  ®=344 
—Evidence  of  Titix— Officiai.  Rbcobd. 

(a)  Where  the  alleged  ancient  original  is 
lost  and  an  ancient  purported  copy  is  offered, 
made  by  private  hand,  and  the  purported  maker 
is  unknown  or  deceased,  and  the  lacf  is  estab- 
lished tliat  it  has  been  in  existence  for  more 
than  30  years,  and  the  copy  comes  free  from  bub- 
pldon,  it  may  tte  received  in  evidence  under 
the  ancient  document  rule. 

(b)  Where  the  ancient  original  is  lost,  or  for 
other  su£Scient  reasons  cannot  be  produced  at 
tile  trial,  and  a  purporting  oflicial  record  is  of- 
fered, made  more  than  90  years  before,  and  cer- 
tltring  the  deed  contents  and  execution,  but  in- 
admissible as  an  oflScial  record,  because  the  stat- 
ute law  relative  to  its  execution  or  adcnowl- 
edgment  has  not  been  complied  with,  such 
copy  is  properly  received  in  evidence,  as  a  cir- 
cumstance tending  to  show  that  the  original, 
from  which  it  was  copied,  at  that  time  was  in 
existence,  and  that  it  wag  executed  by  the  party 
whose  name  is  signed  to  it,  but  the  weigiit  to 
be  accorded  to  such  circumstances  or  link  in  the 
chain  of  evidence  is  another  matter,  entirely 
divorced  from  the  question  of  the  admissibility 
of  tlie  evidence. 

(c)  Such  ancient  record  copy,  alone,  would  not 
be  sufficient  to  estaUish  title,  but  would  require 
some  other  confirming  circumstance,  such,  for 
example,  as  the  continoous  possession  of  the 
land,  or  some  other  item  of  corroboration,  which, 
coupled  with  aoA  ancient  record  copy,  would 
be  sufficient  to  produce  in  the  mind  proof  of 
the  fact  that  the  original  deed  existed,  and  was 
executed  by  the  grantor  named  therein. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  U  1279-1282;  Dec.  Dig.  «=»338; 
Quieting  TiUe,  Cent.  Dig.  U  89-92;  Dec  Dig. 
«=>44.] 

3.  EXXOTTTOBS  AICD  ADMmiBTBATOM  4=>Z21— 
Pbooi<— CLAIIC  AOAINSI  BBTATB— BVIDBirOB 
— COBBOBOBATIOW. 

(a)  Where  a  grantor,  in  a  recorded  copy  of 
a  deed,  testified  that  he  did  not  sign  or  execute 
snch  deed,  and  his  wife's  name  was  also  signed 
to  such  deed,  althouglt  not  required  under  the 
law  to  effectuate  the-  conveyance,  and  she  tes- 


tified to  facts  which  showed  that  her  name  had 
been  forged  thereto  and  such  deed  was  also  wit- 
nessed by  two  witnesses,  although  not  requir- 
ed, and  one  of  the  said  witnesses  testified  tliat, 
to  the  best  of  his  recollection,  he  had  never  sign- 
ed such  deed  as  a  witness,  such  testimony  of 
the  wife  and  witness  corroborated  the  testimony 
of  the  grantor,  within  the  purview  of  section 
2175,  Code  1915,  the  grantee  named  in  such  deed 
being  dead,  and  warranted  a  finding  that  the 
grantor  did  not  sign  or  execute  such  deed. 

(b)  Corroborating  evidence  may  come  as  ef- 
fectively from  facts  and  circumstances  as  from 
the  mouth  of  a  witness  giving  direct  testimony 
to  th«  fact  sought  to  be  sustained. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  i§  901-903%, 
1858,  1861-1863.  1866,  1866,  1871-1874,  1876; 
Dec.  Dig.  «=s>221.1 

Appeal  from  District  Court,  Mora  County; 
D.  J.  Leahy,  Judge. 

Suit  by  the  Union  Lend  &  Grazing  Com- 
pany and  others  against  Carmen  Arce  and 
others,  wherein  Elmer  B.  Veeder  Intervened 
and  asked  relief  against  Santiago  Boney. 
From  a  Judgment  for  Boney,  intervener  ap- 
peals.   Affirmed. 

This  cause  is  entitled  "In  the  Matter  of 
the  Intervention  of  Elmer  E.  Veeder,  Appel- 
lant, V.  Santiago  Boney,  Appellee,"  and  is 
a  proceeding  within  a  suit  oititled  "The  Un- 
ion Land  &  Grazing  Co.  et  aL  v.  Carmen  Arce 
et  al.,"  which  is  numbered  632  on  the  civil 
docket  of  the  district  court  of  the  Fourth  ju- 
dicial district  of  the  state  of  New  Mexico, 
in  and  for  the  county  of  Mora.  The  last- 
named  suit  was  a  partition  suit,  filed  for  the 
purpose  of  ascertaining  the  owners  of  the 
Mora  grant  and  of  partitiooing  that  property 
among  them.  Hereafter,  for  convenience  and 
brevity,  It  will  be  referred  to  as  the  "prin- 
cipal salt,"  and  for  the  same  reasons  that 
part  of  the  principal  suit  now  betore  the 
court  on  appeal  will  be  referred  to  as  the 
"Intervention." 

The  issues  in  the  intervention  were  formed 
in  the  following  manner:  On  August  6,  1914, 
the  appellant  Intervener  filed  In  the  prin- 
cipal suit  his  petition  in  intervention.  In 
which  he  set  up  claim  to  an  undivided  one 
twentieth  of  one  seventy-sixth  interest  in 
the  Mora  grant,  and  asked  that  Santiago 
Boney,  appellee  herein,  be  required  to  answer 
the  allegations  of  the  petition  and  set  up 
whatever  right  or  claim  he  had  to  the  undi- 
vided interest  described  therein,  and  that  ttiat 
interest  be  adjudged  to  be  in  the  intervener 
and  appellant  free  and  dear  from  any  and 
all  claims  of  the  appellee.  An  order  was  en- 
tered, permitting  the  petition  in  intervention 
to  be  filed.  On  October  13,  1914,  Santiago 
Boney,  the  appellee,  filed  bis  answer  to  the 
petition  In  intervention.  In  which  he  set  up 
three  defenses,  two  only  of  which  need  be 
considered,  viz.:  (1)  A  denial  of  appellant's 
title;  and  (2)  title  In  himself  in  fee  simple. 
The  prayer  of  the  answer  aslcs  that  title  to 
the  nndivided  one  twentieth  of  one  seventy- 
sixth  Interest  be  quieted  In  Santiago  Boney 
as  against  the  appellant,  Elmer  E.  Veeder. 
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To  this  answer  the  appellant  filed  a  reply, 
denying  that  Boney  had  a  fee-simple  title  to 
the  interest  Involved. 

At  the  trial  of  the  suit  on  October  20,  1914, 
the  appellant,  having  and  assuming  the  bur- 
den of  proof,  offered  the  following  evidence 
and  testimony,  with  other  evidence,  not  ma- 
terial In  view  of  the  findings -by  the  trial 
court:  (1)  The  bill  of  complaint  In  the  prin- 
cipal suit  (2)  Notice  for  service  by  publica- 
tion in  the  principal  suit.  (3)  Proof  of  pub- 
lication of  service  in  the  principal  suit  (4) 
Stipulation  that  Santiago  Boney  "inherited 
from  Miguel  Mascarelias,  the  fourth  (for- 
tieth) grantee  In  the  Mora  grant,  a  1/20  of 
i/t«  interest  In  said  grant.  (5)  Certifled 
copy  of  the  record  of  an  instrument  dated 
June  25,  1877,  purporting  to  have  been  made 
by  Santiago  Boney  and  hds  wife  to  Pedro 
Valdez,  for  the  Interest  tuvolved  herein.  (C) 
Certifled  copy  of  writing  on  the  instrument 
mentioned  in  Item  No.  5,  purporting  to  con- 
vey the  property  described  in  the  record  of 
that  instrument  from  Pedro  Valdez  to  Pablo 
Valdez  on  July  3,  18T7.  This  was  excluded 
by  the  trial  court  (7)  Deed  made  by  Pablo 
Valdez  and  his  wife  to  Jesus  M.  Garcia,  on 
January  8,  1894,  purporting  to  convey  the 
Interest  Involved  herein.  (8)  Stipulation  that 
appellant,  on  December  2,  1911,  at  10  o'clock 
a.  m.,  had  deeds  from  the  heirs  of  Jesus  Ma. 
Garcia  for  whatever  interest  they  derived 
from  Jesus  Ma.  Garcia,  deceased,  claiming 
under  Santiago  Boney. 

The  appellee's  case,  briefly  and  substantial- 
ly stated,  was  as  follows:  (1)  Testimony  of 
Santiago  Boney,  in  his  own  behalf,  unequiv- 
ocally denying  that  he  ever  signed  the  in- 
strument described  in  Item  No.  6  above,  deny- 
ing that  be  ever  signed  any  instrument  af- 
fecting bis  interest  in  the  Mora  grant,  and 
stating  that  he  never  knew  of  the  existence 
of  the  record  described  in  item  6  above  (the 
certified  copy  thereof  being  marked  plalntlfTs 
"Exhibit  No.  3"),  until  he  saw  Messrs.  Davis 
and  Clark  "about  two  years"  prior  to  1914. 
(2)  Testimony  of  Felldana  Jimenez  de  Bon- 
ey, wife  of  Santiago  Boney,  denying  that  she 
ever  signed  the  instrument  of  which  EJxhibit 
No.  3  purports  to  be  a  copy.  (3)  Testimony 
of  Manuel  Lopez,  whose  name  appears  on  the 
record  of  the  instrument  mentioned  In  item 
No.  5  as  R  witness,  stating  that,  to  the  best 
of  his  knowledge  and  belief,  he  never  signed 
the  instrument  In  question,  or  any  other  in- 
strument with  Telesfor  Jimenez. 

At  this  point  the  defendant  and  appellee 
rested  his  case,  and  the  Intervener  and  ap- 
pellant offered  rebuttal  testimony,  not  mate- 
rial in  view  of  the  findings. 

On  October  22,  1914,  the  trial  court  made 
seven  formal  findings  of  fact  It  is  only 
necessary  to  consider  findings  4,  6,  6,  and  7. 
The  first  three  findings  vfill  be  omitted.  The 
findings  are  as  follows: 

"(4)  That  on  and  prior  to  the  25th  day  of 
June,  1877,  the  said  Saotia^  Boney  was  the 
owner  and  had  good  title  to  an  undivided  one- 
fourth  of  one-fifth  of  onc-seventy-sixth  interest 


in  the  tract  of  land  and  real  estate  known  as 
the  Mora  grant,  the  same  being  a  portion  of 
the  interest  of  Miguel  MascareQas,  one  of  the 
original  grantees  therein ;  (5)  that  the  instrn- 
ment  of  which  Exhibit  No.  3  introduced  in  the 
above  entitled  cause  by  the  said  intervener, 
Elmer  E.  Veeder,  purports  to  be  a  copy,  purport- 
ing to  be  a  conveyance  of  the  interest  of  the 
said  Santiago  Boney,  in  the  said  tract  of  land 
known  as  the  Mora^ant,  to  one  Pedro  Valdez, 
dated  June  25,  1877,  and  recorded  in  Book  4, 
at  pages  66,  67,  and  68  of  the  records  of  Mora 
connty,  was  not  made,  executed,  or  delivered  by 
the  said  Santiago  Boney  or  by  his  wife,  Felici- 
ana Jimenez,  and  that  the  said  instrument  was 
not  signed  by  them,  or  either  of  them  or  on  their 
behalf;  (6)  that  the  said  Santiago  Boney  is 
still  the  owner  of  the  said  nndivided  interest 
free  and  clear  from  any  claim  or  demand  of  the 
said  intervener,  Elmer  B.  Veeder;  (7)  that  the 
said  intervener,  Elmer  E.  Veeder,  has  no  right 
or  title  in  or  to  the  said  1.4  of  iJS  of  1.76th  in- 
terest in  the  said  Mora  grant,  or  any  portions 
thereof." 

To  the  third  finding  of  fact  the  appellant 
objected.  To  the  fifth,  sixth,  and  seventh 
findings  appellant  objected  for  the  reasMi 
that  such  findings  are  contrary  to  the  pre- 
ponderance of  the  evidence  and  contrary  to 
the  weight  of  the  evidence;  there  being  in 
fact  no  evidence  to  support  the  finding,  and 
Santiago  Boney  Is  barred  and  precluded  by 
laches  from  setting  up  that  defense  at  this 
time.  The  objections  were  overruled,  and 
Judgment  was  entered  for  appellee,  from 
which  judgment  this  appeal  Is  prosecuted. 

John'  D.  W.  Veeder  and  Elmer  Veeder, 
both  of  Las  Vegas,  for  appellant  S.  B. 
Davis,  Jr.,  and  H.  W.  Clark,  both  of  East 
Las  Vegas,  for  appellee. 


ROBERTS,  O.  J.  (after  stating  the  facts  as 
abov^.  While  appellant  assigns  as  error  the 
fact  that  the  trial  court  refused  to  consider 
the  master's  report  as  an  adjudication  of 
Boney's  rights,  he  does  not  mention  or  argue 
the  point  in  bis  brief,  and  therefore,  In  view 
of  the  nnlform  practice  of  this  court  he  will 
be  considered  as  having  abandoned  the  al- 
leged error.  The  first  proposition  which  he 
discusses  is  the  alleged  error  in  excluding 
Exhibit  No.  4,  offered  by  him  tor  the  pur- 
pose of  establishing  his  title  to  the  Interest 
In  the  Mora  grant,  which  he  claims.  That 
exhibit  was  a  certified  copy  of  a  purported 
paper  record  in  the  deed  records  of  Mora 
county  July  3,  1877,  and  reads  as  follows: 

"Know  by  the  presents:  That  I,  Pedro  Valdez, 
of  the  county  of  San  Miguel  and  territory  of 
New  Mexico,  on  the  3d  day  of  the  month  of  July, 
A,  D.  1877,  transfer,  convey  and  cede  in  favor 
of  Pablo  Valdez,  all  the  right  title,  dominion, 
action  and  portion  which  has  been  transferred 
to  me  in  writing  which  precedes  by  Santiago 
Boney  and  FeUciana  Jimenez,  his  wife,  in  the 
same  manner  and  in  the  same  form  that  the 
real  property  contained  in  the  said  writing  is 
described,  in  order  that  the  said  Pablo  Vaidea 
may  enjoy  it  for  his  heirs  and  assigns,  forever. 

"In  witness  whereof.  I  have  placed  my  name 
and  seal  on  this  transfer  on  the  day  and  month 
aforesaid.  Pedro  Valdes.    [L.  S.] 

"Recorded  on  the  3d  day  of  July  A.  D..  1877. 
"Pablo  Vg^^l^^f.^. 
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To  the  Introduction  of  this  exhibit  tbe  ap- 
pellee objected  because: 

"It  is  unacknowledged,  and  therefore  not  en- 
titled to  record,  and  therefore  that  the  record 
of  it  ia  not  admissible.  (2)  That  no  proof  of 
its  execution  has  been  offered  to  the  court,  and 
that,  not  being  acknowledged,  it  does  not  prove 
itself.    •    •    «^» 

In  the  trial  court,  and  In  this  court,  ap- 
pellant contends  that  such  record  was  admis- 
sible on  two  grounds:  First,  appellee  having 
parted  with  his  interest  in  the  land,  by  the 
conveyance  marked  "Exhibit  No.  3,"  he  can- 
not be  heard  to  object  to  the  introduction  of 
Exhibit  No.  4  on  any  ground  or  for  any  rea- 
son; and,  second,  that  it  was  admissible  as 
an  ancient  record  copy.  While  the  second 
ground  stated  is  not  In  exact  accord  with  the 
statement  made  by  appellant  in  the  trial 
court,  we  shall  assume  that  the  record  copy 
was  offered  as  an  ancient  record  copy,  be- 
cause from  the  argument  there  advanced  we 
Infer  that  such  was  the  understanding  of 
court  and  counsel. 

[1]  1.  As  to  the  first  contention  by  ap- 
pellant, it  is  sufiicient  to  say  that  a  defend- 
ant, in  a  suit  to  quiet  title,  is  entitled  to  re- 
quire the  plaintiff  to  prove  title  by  compe- 
tent evidence.  Because  a  plaintiff  may  In- 
troduce In  evidence  a  deed,  purporting  to 
have  been  executed  by  the  defendant,  does 
not  require  the  defendant  to  sit  silently  by 
and  permit  a  plaintiff  to  Introduce  an  inad- 
missible document  simply  because  that  docu- 
ment purports  to  have  been  made  by  a  gran- 
tee of  the  defendant's  grantee.  Appellant 
sought  to  quiet  his  title  to  the  property  in 
dispute  as  against  the  defendant  In  order 
to  do  this  the  burden  was  upon  him  to  estab- 
lish title  in  himself.  This  he  attempted  to 
do  by  the  Introduction  of  the  exhibit  in  ques- 
tion. If  it  was  not  competent  and  legal  evi- 
dence, flie  defendant  had  the  right  to  object 
to  its  introduction,  regardless  of  what  the 
plaintiff  may  have  theretofore  shown  as  to 
the  condition  of  the  title. 

[2]  2.  Was  the  record  admissible  as  an  an- 
cient record  copy?  Appellee  contends  that 
because  the  instrument  was  not  acknowledg- 
ed, as  required  by  section  3943,  C.  L.  1897, 
which  was  In  force  at  the  time  the  deed  was 
executed,  it  was  not  entitled  to  record  under 
section  4792,  Code  1915,  which  was  In  force 
at  the  time  the  deed  was  recorded,  and 
hence,  not  being  entitled  to  record,  such  rec^ 
ord  was  not  admissible  in  evidence.  It  may 
be  conceded,  and  pr<^)erly  so,  that  the  record 
was  not  admissible  under  the  statute,  as  an 
oflSdal  record,  because  not  made  In- accord- 
ance with  statutory  provisions,  and  yet  the 
question  still  remains  whether  the  ancient 
record  copy  serves  as  sufficient  evidence  of 
genuineness  to  entitle  it  to  be  admitted  In 
evidence  as  a  droumstance  tending  to  prove 
the  actual  execution  and  delivery  of  the  pa- 
per of  which  it  purports  to  be  a  copy. 
Where  the  alleged  ancient  original  is  lost, 
and  an  ancient  purported  copy  is  offered) 


made  by  a  private  hand,  and  the  puriMrted 
maker  is  unknown  or  deceased,  and  the  copy 
comes  free  from  supplclon  and  the  fact  Is  en- 
tablished  that  It  has  been  in  existence  for 
more  than  30  years,  It  may  be  received  In 
evidence  under  the  ancient  document  rule. 
Wigmore  on  Bvidcnce,  {  2143.  ^Ihere  the  al- 
leged ancient  original  is  lost  or  for  other 
sufficient  reason  cannot  be  produced  at  the 
trial,  and  a  purporting  official  recoi-d  is  of- 
fered, made  more  than  30  years  before,  and 
certifying  the  deed's  contents  and  execution, 
but  Inadmissible  as  an  official  record  because 
the  statute  law  relative  to  its  execution  or 
acknowledgment  has  not  been  complied  with, 
we  can  conceive  of  no  valid  reason  why  the  * 
copy  cannot  properly  be  received  in  evidence, 
as  a  circumstance  tending  to  show  that  the 
original,  from  which  it  was  copied,  at  that 
time  was  in  existence,  and  that  It  was  ex- 
ecuted by  the  party  whose  name  is  signed 
to  it.  The  weight  to  b^  accorded  to  this  cir- 
cumstance, or  link  in  the  chain  of  evidence. 
Is  another  matter,  entirely  divorced  from  the 
question  of  the  admissibility  of  the  evidence. 
Where  the  original  title  deed  is  lost,  under 
which  a  party  claims  title  to  real  estate,  and 
it  was  executed  more  than  SO  years  before 
it  Is  soui^t  to  establish  title  under  it,  pre- 
sumably all  the  parties  and  witnesses  to  the 
transaction  are  dead,  and  the  claimant  is 
compelled  to  resort  to  circumstantial  evi- 
dence to  prove  his  chain  of  title.  In  ordbr 
to  establish  the  fact  of  title,  under  such  con- 
ditions, the  claimant  is  entitled  to  put  in  ev- 
idence every  circumstance,  properly  admissi- 
ble, which  tends  to  show  the  making  and  de- 
livery of  the  deed  under  or  through  which 
he  claims.  The  fact  that  there  has  been 
recorded,  in  the  deed  records  of  a  county, 
where  the  land  is  situate,  a  purported  deed 
to  the  real  estate,  although  such  deed 
was  not  acknowledged  so  that  it  was  enti- 
tled to  record,  more  than  30  years  before 
the  copy  is  offered  in  evidence,  is  a  strong 
circumstance  tending  to  establish  the  ex- 
istence and  validity  of  the  original  deed. 
This  fact  alone,  however,  would  not  be  suffi- 
cient to  establish  title,  but  would  require 
some  other  confirming  circumstance,  such, 
for  example,  as  the  continuous  possession  of 
the  land  or  some  other  item  of  corroboration, 
which  coupled  with  such  ancient  record  copy, 
would  be  sufficient  to  produce  in  the  mind 
proof  of  the  fact  that  the  original  deed  ex- 
isted, and  was  executed  by  the  grantor  nam- 
ed therein. 

The  failure,  upon  the  part  of  some  of  the 
courts  and  text-writers  to  distinguish  be- 
tween the  admissibility  and  the  weight  of 
such  evidence  has  led  to  much  of  the  confu- 
sion and  uncertainty  which  exists  in  this 
regard.  Without  attempting  to  quote  from 
the  text-writers  or  authorities,  we  cite  the 
following,  where  the  question  will  be  found 
considered  and  the  divergent  views  present- 
ed: Wigmore  on  Evidence,  vol.  S,  f  2143; 
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Elliott  on  EMdence,  tdL  2,  |  1334 ;  Ency.  of 
Brldence,  vol.  1,  p.  881 ;  Van  Gunden  T.  Vir- 
ginia Goal  &  Iron  C!o.,  52  Fed.  838,  3  C.  G.  A. 
294 ;  Shlfflet  ▼.  Moielle,  68  Tex.  382,  4  S.  W. 
843;  Belcher  ▼.  Fox,  60  Tex.  627;  Brown  ▼. 
Simpson's  Heirs,  67  Tex.  226,  2  S.  W.  644; 
Trammell  ▼.  Thnrmond,  17  Ark.  203;  Gibson 
T.  Poor,  21  N.  H.  (1  Foster)  440,  53  Am.  Dec. 
216;  Brown  ▼.  Bdson,  23  Vt.  436;  Appleton  v. 
Edson,  8  Vt  239;  Stokes  t.  Dawes,  4  Mason, 
268,  Fed.  Gas.  No.  13,477 ;  Holmes  v.  Goryell, 
58  Tex.  680;  Boykln  &  Lang  v.  Wright,  11 
Ija.  Ann.  631;  Jones  v.  Morgan,  13  Ga.  516; 
McOleery  v.  Lewis,  104  Me.  33,  70  AtL  640, 
19  Ll  K.  a.  (N.  S.)  438. 

Api)ellant  dtes  the  cases  of  Baeder  ▼.  Jen- 
nings (G.  C.)  40  Fed.  199,  McGarty  v.  John- 
son, 20  Tex.  Civ.  App.  184,  49  S.  W.  1098, 
and  Freeman  r.  Wm.  M.  Rloe  Institute  (Tex. 
Glv.  App.)  128  S.  W.  629.  In  the  first  two 
cases,  however,  the  question  of  the  admissi- 
bility of  the  copies  of  the  records  In  evi- 
dence, divorced  from  the  question  of  posses- 
sion, was  not  Involved,  for  in  both  cases 
possession  under  the  supposed  deeds  was 
shown.  In  the  Freeman  Case  the  clerk  who 
copied  the  deed  Into  the  record  testified  as  a 
witness  In  the  case. 

Appellee  cites  the  case  of  Heints  v.  Thay- 
er, 92  Tex.  658,  50  S.  W.  929,  51  S.  W.  640, 
as  establishing  the  inadmissibility  of  the 
proffered  copy  in  this  case.  That  case,  how- 
ever, does  not  discuss  the  ancient  record 
copy  theory,  but  turns  upon  the  statutes  wa- 
tborlzlng  the  recording  of  conveyances. 

In  the  case  of  Schultz  v.  Tonty  Lumber 
Co.,  86  Tex.  Civ.  App.  448,  82  S.  W.  863,  the 
court  said,  dtlng  the  Helntz  Case: 

"Neither  the  purported  transfer  of  the  patent 
nor  the  conveyance  from  Lang  to  Sands,  before 
set  outj  is  authenticated  for  record  in  accord- 
ance with  the  statutes  in  force  at  the  time  they 
purport  to  have  been  executed,  and  therefore 
the  transcribing  of  these  Instruments  upon  the 
record  book  did  not  make  them  legal  records 
sufficient  in  themselves  to  prove  the  execution 
of  the  original  instruments  of  which  they  pur- 
port to  be  copies.  Pasch.  Dig.,  arts.  5007, 
5008;  McDaniel  v.  Needham,  61  Tex.  271; 
Heintz  v.  Thayer,  92  Tex.  658  [50  S.  W.  929, 
51  S.  W.  640];  Huff  v.  Webb,  64  Tex.  284. 
It  is  well  settled,  however,  that  the  execution  of 
a  lost  deed  may  be  proved  by  circumstances. 
Bounds  V.  Little,  75  Tex.  316  [32  S.  W.  1109] ; 
Grain  v.  Huntington,  81  Tex.  614  [17  S.  W. 
243];  McCarty  v.  Johnson,  20  Tex.  Civ.  App. 
184,  49  S.  W.  1098.  In  the  case  last  cited 
this  court  held,  in  a  well-considered  opinion  by 
Justice  Williams,  that  the  record  of  a  deed  im- 
properly authenticated  for  registration  was  ad- 
missible in  evidence  as  a  circumstance  tending 
to  prove  the  execution  of  a  deed  claimed  to  have 
been  lost,  and  of  which  the  record  purported  to 
be  a  copy.  Under  this  decision  the  record  in 
question  was  properly  admitted  in  evidence,  but 
we  do  not  think  this  record,  considered  in  con- 
nection with  the  other  evidence  in  the  case,  is 
sufficient  to  show  the  execution  of  the  purported 
conveyance  of  the  land  to  Sands.  The  only  cir- 
cumstances shown  by  the  evidence,  in  addition 
to  the  illegal  record,  which  tend  to  support  the 
conclusion  that  such  conveyance  was  made  are 
the  payment  of  taxes  by  Sands  for  two  years, 
and  the  failure  of  Lang  to  exercise  any  act  of 
ownership  over  the  land,  or  assert  any  claim 
thereto." 


In  the  case  of  Jones  r.  Neftl,  44  Tex.  Civ. 
App.  412,  96  S.  W.  417,  the  court  said: 

"The  propriety  of  the  introduction  of  the  rec- 
ord book  of  deeds  as  a  circumstance  to  show 
the  execution  qnd  contents  of  the  lost  deeds  is 
sustained  by  ample  authority"  (citing  a  num- 
ber of  cases,  including  the  Heintz  Case). 

In  the  case  of  Townsend  v.  Estate  of 
Downer,  32  Vt.  188,  will  be  found  an  ex- 
haustive discussion  of  the  mle  relative  to 
the  admissibility  of  an  ancient  recorded  copy, 
although  the  court  there  did  not  discuss  the 
admissibility  of  such  a  record  divorced  from 
the  question  of  possession. 

It  Is  our  view  that  the  court  should  have 
admitted  the  record  copy.  No  question  was 
raised  In  the  trial  court  as  to  the  proffer  of  a 
certified  copy,  rather  than  the  original  rec- 
ord, but  appellee  apparently  assumed  that  if 
the  record  itself  was  admissible  in  evidence 
the  certified  copy  would  be,  or  he  did  not 
elect  to  raise  the  question  because  of  the 
fact  that  the  record  was  available  as  evi- 
dence and  could  have  been  produced.  What 
we  have  heretofore  said  is  based  on  the  as- 
sumption that  the  record  Itself  was  offered  in 
evidence,  upon  proper  proof  to  establish  it 
as  such. 

[3]  3.  Assuming,  however,  that  the  record 
should  have  been  received  in  evidence,  we 
are  not  necessarily  required  to  reverse  the 
Judgment,  for,  if  the  finding  by  the  court 
that  appellee  did  not  sign  the  purported  deed 
to  Pedro  Valdes,  dated  June  26,  1877,  Is  sap- 
ported  by  substantial  legal  evidence  sufficient 
to  warrant  the  finding,  tlie  Judgment  most 
be  afllrmed.  because.  If  It  be  true  that  ap- 
pellee's name  was  forged  to  audi  deed,  he 
would  BtiU  be  the  owner  of  the  interest  at- 
tempted therein  to  be  conveyed,  and  the  Judg- 
ment quieting  his  title  thereto  was  proper. 

Appellant  attacks  this  finding  on  the 
ground,  that  under  section  2175,  Code  1915, 
appellee's  grantee  being  dead,  he  was  not  en- 
titled to  recover  on  his  own  uncorroborated 
evidence,  and  that  his  evidence  was  not  cor- 
roborated,   nils  statute  reads  as  follows: 

"In  9  suit  by  or  a^jalnst  the  heirs,  executors, 
administrators  or  assigns  of  a  decease  person, 
an  opposite  or  interested  onrty  to  the  suit  shall 
not  obtain  a  verdict.  Judgment  or  decision 
therein,  on  his  own  evidence,  in  respect  of  any 
matter  occurring  before  the  death  of  the  deceas- 
ed person,  unless  such  evidence  is  corroborated 
by  some  other  material  evidence." 

Appellant  contends  that  this  point  was  not 
raised  in  the  trial  court,  but,  passing  this 
question,  we  will  proceed  to  a  consideration 
of  the  point  on  its  merits. 

Boney^  the  appellee,  testified  that  he  did 
not  sign  the  purported  deed,  and  never  au- 
thorized any  other  person  to  sign  his  name 
thereto.  In  brief,  he  testified  to  a  state  of 
facts  which  showed  that  his  name  had  been 
forged  to  the  Instrument.  In  addition  to  be- 
ing signed  by  Boney,  the  deed  was  also  sign- 
ed by  Boney's  wife,  although  her  signature 
thereto  was  not  required  under  the  then  ex- 
isting law  of  the  terrltcyy.  It  was  also  wit- 
nessed by  the  purported  slmature  of  .two 
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witnesses,  altlioasb  tiie  law  did  not  so  re- 
quire. Mrs.  Boney  testified  as  a  witness  In 
the  case,  and  stated  that  she  did  not  sign 
the  purported  deed,  or  authorize  any  person 
to  affix  her  signature  thereto.  One  ot  the 
subscribing  witnesses  was  produced,  and  tes- 
tified as  a  witness  that  he  had  no  recollec- 
tion of  ever  having  signed  the  deed  as  a  wit- 
ness; that  to  the  best  of  his  recollection 
be  had  not  done  so,  but  said  that,  owing  to 
the  lapse  of  time,  he  conld  not  swear  posi- 
tively that  be  had  not  so  signed.  '  Appellee  con- 
tends that,  assuming  the  testimony  of  Boney 
required  corroboration,  the  above  testimony 
fulfilled  the  requirement  of  the  law  and  war^ 
ranted  the  finding.  Appellant  argues  that  as 
neither  Mrs.  Boney  nor  the  witnesses  were 
required  to  sign  the  deed,  in  order  to  render 
It  valid,  their  evidence  to  the  effect  that  their 
signatures  were  forged  to  the  instrument  af- 
fords no  corroboration  of  Boney's  testimony 
that  his  signature  was  also  forged.  In  con- 
sidering the  question  presented,  we  must  as- 
sume that  the  trial  court  was  Justified  in 
giving  full  credit  to  Boney's  testimony,  for 
that  conrt  heard  him  testify,  had  full  op- 
portunity to  observe  his  manner  and  demean- 
or on  the  stand,  and  was  better  able  to  Judge 
of  the  truth  or  f&lslty  of  his  testimony  than 
could  this  court  from  the  record.  This  bedng 
tnie,  the  only  question  that  remains  for  this 
court  to  pass  upon  is  whether  the  evidence  of 
Mrs.  Boney  and  the  witness  Lopez  afford  such 
corroboration  as  will  satisfy  the  statute  quot- 
ed supra. 

Bo  far  as  a  rather  close  search  has  indicat- 
ed, the  statute  Involved  here  is  unique  In 
the  United  States,  and.  Instead  of  being 
wholly  exclusionary  of  the  testimony  of  an 
opimslte  party  or  interested  witness,  as  is 
the  case  In  nearly  all  of  the  states.  It  is 
quantitative  In  its  nature,  and  provides  that 
no  decision  shall  be  rendered  In  favor  of  an 
Interested  witness  unless  his  testimony  shall 
be  corroborated  by  "some  other  material  evi- 
dence." While  we  have  found  no  statute  in 
the  United  States  like  the  one  under  dis- 
cussion, an  Ontario  statute,  quoted  by  Wig- 
more,  Evidence,  §  2066,  note,  is  almost  Identi- 
cal. It  reads  that  In  an  action — 
"by  or  against  the  heirs,  executors,  administra- 
tors, or  assigns  of  a  deceased  person,  an  oppo- 
site or  interested  ^arty  to  the  action  aball  not 
obtain  a  verdict,  judgment,  or  decision  therein, 
on  his  own  evidence,  in  respect  of  any  matter 
occnrring  before  the  death  of  the  deceased  per- 
son, unless  snch  evidence  is  corroborated  by 
some  other  material  evidence." 

The  Ontario  laws  not  being  accessible,  we 
cannot  give  the  date  of  the  original  enact- 
ment of  this  particular  statute,  but  we  be- 
lieve, for  reasons  which  will  appear  in  con- 
nection with  a  discussion  of  some  of  the  Ca- 
nadian cases,  and  particularly  with  reference 
to  the  date  of  the  decision  in  each  of  such 
cases,  that  it  has  been  statute  law  In  Ontario 
since  September,  1878,  at  the  latest. 

The  case  of  Radford  v.  McDonald,  18  Ont. 
Am>.  167  (1891),  was  a  case  brought  by  an 
architect  to  recover  from  the  executrix  of  a 


deceased  person  the  sum  of  $120,  as  commis- 
sion for  the  preparation  of  plans  and  esti- 
mates for  a  dwelling  house  to  cost  $12,000, 
under  a  contract  made  with  the  deceased 
In  his  lifetime,  as  the  plaintiff  alleged.  The 
making  of  the  contract  was  testified  to  by 
the  plaintiff,  and  the  only  question  In  tfie 
case  was  "whether  his  evidence  was  suffi- 
ciently corroborated  to  Justify  a  recovery." 
The  corroborative  evidence  consisted  of  two 
documents,  almost  wholly  in  the  handwriting 
of  the  deceased.  One  was  a  list  ot  rooms, 
with  the  heading.  "Limit,  all  extras, 
$12,000.00."  The  other  was  a  sketch,  showing 
a  certain  lot  with  the  words,  "6.  McDonald's 
lot,"  written  on  it  It  was  proved  that  the 
deceased  did  own  such  a  lot  The  court 
held  that  the  evidence  of  the  plaintiff  was— 

"sufficiently  corroborated  to  support  a  verdict 
from  a  jury  that  the  plaintiff's  proof  of  his 
claim  was  true." 

The  interesting  part  of  this  case  consists 
of  statements  and  quotations  by  the  court  as 
to  the  meaning  of  "corroborative  evidence." 
The  following  are  examples: 

"It  has  been  well  put,  by  mme  than  one  of 
our  own  judges,  that  evidence  that  strengthened 
the  probability  of  the  plaintiff's  evidence  being 
true  was  corroborative  evidence. 

"Armour,  C.  J.,  in  Parkw  v.  Parker,  82  O. 
P.  113,  reviews  the  authorities.  He  quotes, 
from  Sugden  v.  Lord  St.  Leonards,  1  P.  D.  154, 
Sir  James  Uannen's  explanation  of  what  is 
corroboration:  'It  is  sufficient  if  I  find  that 
independent  snpport  is  ^Iven  to  Miss  Sugden's 
statements  in  so  many  instances  that  it  raises 
in  my  mind  the  conviction  that  she  is  to  be 
depended  on  even  in  those  matters  in  which  I 
do  not  find  corroboration  elsewhwe.' 

"In  Ciole  V.  Manning,  2  Q.  B.  D.  611,  the 
learned  judges  considered  the  evidence  adduced 
in  a  bastardy  case  to  be  sufficient,  where,  in  my 
judgment,  tixe  corroboration  was  far  weaker 
than  in  the  cose  before  us. 

"The  statute  seems  undistinguishable  fropi 
ours  in  its  purport.  Lord  Field  (then  in  the 
Queen's  Bench)  says:  'Suppose  the  appellant 
and  the  respondent  bad  been  seen  walking  to-, 
gether  in  a  lonely  spot,  such  as  might  be  con- 
venient for  the  commission  of  immoral  acts ; 
certainly  that  would  be  a  material  corroboration 
of  the  appellant's  evidence  as  to  the  paternity 
of  her  illegitimate  child.' " 

The  case  of  McDonald  T.  McKlnnon,  26 
Grant,  12,  Is  a  chancery  case  decided  In 
September,  1878,  In  which  the  .court  says: 

"With  regard  to  corroborative  evidence  under 
the  statute,  I  do  not  agree  that  the  evidence  of 
a  party  claiming  must  be  corroborated  in  every 
particular.  If  it  were  so,  it  would  be  requiring 
the  party  to  establish  his  whole  case  by  Inde- 
pendent evidence." 

In  Tucker  v.  McMahon  et  al.,  11  Ont.  718 
(1886),  the  issue  was  whether  the  plaintiff, 
after  the  death  of  the  decedent's  wife,  lived 
with  him  as  a  servant,  or  continued  to  live 
with  him  as  a  member  of  his  family.  Plain- 
tiff testified  that  she  lived  with  the  deceased 
as  a  servant,  and  that  he  promised  to  pay  her 
wages.  Her  son  testified  that  the  deceased 
stated  to  him,  "She  shall  be  handsomely 
paid."  Her  son-in-law  testified  that  the 
deceased  stated  to  him  that  "he  would  pay 
her  well  for  her  services."    The  court  found 
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that  the  corroboration  was  not  snffldent, 
and,  In  reaching  a  decision,  said: 

"In  order  to  satisfy  the  statute,  the  corrobo- 
rative evidence  must  be  such  as  would  tend  to 
prove  what  she  testified  to  as  being  the  ground 
of  her  claim.    •    •    * 

"They  [the  statements  above  set  out]  are,  In 
my  opinion,  quite  as  consistent  with  the  view 
that  she  continued  to  live  with  the  testator 
after  his  wife's  death,  in  precisely  the  same  re- 
lation that  she  lived  with  dim  before  that  event, 
that  U,  aa  a  member  of  his  family,  and  not  as 
a  hired  servant,  and  qnite  as  consistent  with 
the  view  that  the  relation  then  changed  and 
became  that  of  a  hired  servant,  instead  of  a 
member  of  the   family   merely.    •    •    • 

"The  statements  made  by  the  testator  were 
undoubtedly  indicative  of  an  intention  on  his 
part  to  pa7  the  plaintiff  for  services,  but  they 
afforded  no  evidence  of  the  motive  of  that  in- 
tention, and  were  quite  as  consistent  with  an 
intention  moved  by  moral  obligation  as  with 
an  intention  moved  by  legal  obligation." 

•In  view  of  the  state  of  the  testimony,  ad- 
mitting that  the  signature  of  Boney's  wife 
and  the  signature  of  the  attesting  witnesses 
were  not  essential  to  the  validity  of  the 
Instrument,  Is  the  testimony  of  Boney  cor- 
roborated by  "some  other  material  evidence?" 

Let  U8  reconstruct  the  case  on  another 
theoiy.  Suppose  that  the  appellant  had  of- 
fered the  Instrument  in  question,  and  that 
Boney  had  denied  that  he  signed  It;  that 
then,  on  rebuttal,  the  appellant  had  called 
two  witnesses,  Boney's  wife  and  Manuel 
Lopez;  the  testlm<my  of  the  former  being 
that  she  signed  her  name  to  the  original  of 
the  instrument,  and  the  testimony  of  the 
latter  being  that  he  signed  his  name  to  it. 
Would  the  testimony  of  Boney's  wife  and  of 
Lopez  tend  to  prove  that  Boney  had  signed 
the  Instrument,  notwithstanding  his  denial? 
Would  their  testimony  be  t>ersuaslve  on  the 
mind  of  the  court?  If  persuasive  at  all, 
would  it  be  legitimately  so?  We  believe  that 
It  would ;  and  we  think  that  the  court  would 
have  admitted  it  over  objection,  and  would 
have  been  correct  in  so  doing.  Now  take  the 
present  case.  Boney  says  he  did  not  sign  the 
instrument  His  wife  and  Lopez  testify  that 
neither  of  them  signed  it  Appellant  com- 
plaUks  because  neither  of  these  two  witnesses 
testified  that  Boney  did  not  sign  it,  or  that 
Boney's  signature  was  not  on  the  Instrument. 
Such  omission  on  the  part  of  the  witnesses 
is,  we  believe,  the  8tr<»geet  kind  ot  an  indi- 
cation of  the  truth  of  their  statements.  If 
they  had  said  they  did  not  sign,  and  that 
Santiago  did  not  sign,  in  the  latter  statement 
they  would  have  been  testifying  as  to  some- 
thing about  which  they  could,  by  no  possi- 
bility, know  anything.  It  was  impossible, 
in  the  very  nature  of  the  case,  that  these 
two  witnesses,  denying,  as  they  did,  that 
they  signed  the  Instrument,  could  know  any- 
thing further  abont  the  matter. 

The  real  question  here  is:  Is  the  instru- 
ment in  question  a  genuine  instnmient  or 
is  it  a  forgery?  It  is  quite  true  that  the 
original  of  this  exhibit,  if  any  existed,  did 
not  require  the  signature  of  Boney's  wife, 
and  that  no  witnesses  were  necessary.    How- 


ever, the  fact  is  that  signatures  purporting 
to  be  those  of  the  persons  named  on  the  ex- 
hibit are  claimed  to  have  been  on  the  origi- 
nal. If  they  were  genuine  signatures,  the 
fact  that  they  were  there  is  very  strong  evi- 
dence against  Boney ;  and  they  would  consti- 
tute a  very  sharp  blade  with  which  the  ap- 
pellant could  vigorously  and  successfully 
strike  at  Boney's  testimony.  Our  view  is 
that  this  blade  has  two  edges,  the  one  as 
keen  and  sharp  as  the  other. 

Moore  on  Facts,  {  1145,  says: 

"Corroborative  evidence  is  that  which 
strengthens  and  renders  more  probable  the  tes- 
timony which  it  la  addnced  to  support" 

At  section  1147,  the  same  author  says: 

"Corroborating  evidence  may  come  as  effec- 
tively from  facts  and  circumstances  as  from  the 
mouth  of  a  witness  giving  direct  testimony  of 
the  fact  sought  to  be  substantiated." 

Here  the  fact  that  a  copy  of  a  deed  Is 
offered  in  evidence,  which  has  upon  it  evi- 
dence of  the  forgery  of  the  names  of  persons, 
not  required  to  sign  the  same  to  make  it 
valid  and  effectual,  it  is  true,  but  which  evi- 
dently the  party  making  and  Meeting  the 
instrument  deemed  essential,  is  a  strong  cir- 
cumstance tending  to  show  that  the  instru- 
ment was  spurious,  and  to  discredit  the  fact 
that  Boney  liad  signed  the  deed.  Here  we 
might  mention  the  fact, ,  incidentally,  that 
the  acknowledgment  to  the  deed  was  takea 
by  Pablo  Valdez,  who  was  the  probate  clerk 
and  ex  officio  recorder  of  Mora  county,  and 
that  In  a  short  time  after  the  deed  was  sup- 
posed to  have  been  executed  Pedro  Valdez 
is  shown  by  the  record  to  have  conveyed  to 
Pablo  YaldeE  the  same  interest  Both  the 
original  deeds  are  lost  or  destroyed. 

Moore  on  Facts,  {  1147,  says: 

"Every  case  must  depend  upon  its  own  special 
circumstances  in  determining  whether  there  is 
corroboration  or  not" 

Here  we  have  a  state  of  facts  which  places 
upon  this  purported  deed  the  indelible  evi- 
dence of  fraud  and  forgery,  and  it  is  but  a 
step  in  the  process  of  reasoning  to  conclude 
that  If  the  wife's  name  is  a  forgery  and  the 
witness'  name  was  forged,  Boney  told  the 
truth  when  he  said  that  lUs  name  was  forged 
to  the  deed. 

This  statute  has  been  before  the  territorial 
and  state  Supreme  Court  several  times,  and 
has  been  construed.  The  latest  case  is  that 
of  National  Rubber  Supply  Co.  t.  Oleson  & 
Bxter,  151  Pac.  694,  where  the  prior  cases 
are  collected.    In  that  case  we  said: 

"In  order  to  satisfy  the  statute,  the  corrobo- 
rating evidence  must  be  such  as  would,  stand- 
ing alone  and  unsupported  by  the  evidence  of 
the  claimant  tend  to  prove  the  essential  alle- 
gation  or  issue  raised  by  the  pleadings." 

In  this  case  we  believe  that  the  proven 
forgery  ot  the  names  of  the  wife  and  the 
witness,  standing  alone,  tends  to  discredit 
the  whole  deed,  and  furnish  independent  sup- 
l)ort  of  the  fact  tliat  Boney  did  not  sign  the 
deed.  This  being  tme,  Boney's  testimony 
was  sufficiently  corroborated,  undw  the  stat- 
ute, to  warrant  the  Judgment.  , 
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TblB  being  true,  fhe  flndiog  is  supported 
by  substantial  evidence,  and  warranted  the 
Judgment,  and  it  will  not  be  necessary  to 
consider  the  remaining  question  raised  and 
discussed  by  counsel.  The  Judgment  of  the 
lower  court  will  be  affirmed ;  and  it  is  so 
ordered. 

HANNA  and  PARKER,  JJ.,  concur. 


SCHOOL  DIST.  NO.  16  IN  ADAMS  COUN- 
TY ▼.  UNION  HIGH  SCHOOL  NO.  1  IN 
ADAMS  COUNTY.     (No.  8376.) 
(Supreme  Court  of  Ck>lorado.     Nov.  1,  1815.) 
Schools  and  Sohooi<  Dibtsiots  «=3lO— Gon- 

TBOL    OF    iNBTBUOnON— OONBTITDTIONALITT 

or  Statutes. 

Const  art.  9,  (  10,  requiring  instruction  in 
the  public  schools  of  every  school  district  to  be 
under  the  control  of  its  directors,  is  contravened 
by  Rev.  St  1908,  S  6926,  subd.  16,  as  amended 
by  Laws  1909,  p.  488,  providing  for  education, 
at  their  election,  of  pupils  of  the  necessary  qual- 
ifications of  a  district  having  no  high  school  in 
the  high  school  of  another  district,  at  the  ex- 
pense of  the  former  district 

l^d.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  |  13;  Dec.  Dig. 
«=»10.] 

En  Banc.  BrroT  to  Court  of  Appeala 
Action  by  Union  High  School  No.  1  In 
Adams  County,  State  of  Colorado,  against 
School  District  No.  16  in  tbe  County  of 
Adams,  State  of  Colorado.  Judgment  for 
plaintiff  was  affirmed  by  the  Ck>urt  of  Ap- 
peals (25  Colo.  App.  610,  130  Paa  1039),  and 
defendant  brings  error.  Reversed  and  re- 
manded. 

Clay  B.  Wbitford  and  Henry  E.  May,  both 
of  Denver,  for  plaintiff  in  error.  Hllliard, 
Ulyard  &  Flnnlcum  and  3.  R.  Allphln,  all 
of  Denver,  for  defendant  In  error. 

WHITE,  J.  Union  High  School  No.  1  in 
the  county  of  Adams  recovered  Judgment 
against  school  district  No.  10  in  said  county 
in  a  designated  sum  for  tuition  fees  of  three 
pnpils,  residents  of  the  latter  district,  who 
attended  the  high  school  of  the  former  un- 
der the  provisions  of  subdivision  15  of  sec- 
tion 5925,  Rev.  Stat  1908,  as  amended  by 
the  act  of  1909  (Sess.  Laws,  p.  488).  The  par- 
ticular portion  of  the  section  involved  in 
this  controversy  is  as  follows: 

"Provided,  further,  that  whenever  any  pupil 
outside  a  high  school  district  desires  to  attend 
a  high  school  within  the  county  where  such 
pupil  resides  and  such  pupil  shall  possess  the 
necessary  qualifications  for  admittance  thereto, 
the  necessary  tuition  fees  charged  for  the  at- 
tendance of  such  pupil  by  said  Ugh  school  shall 
be  paid  by  the  school  district  in  which  such 
pupil  resides  not  exceeding  $2.50  per  month." 

The  case  is  here  on  error  to  the  Court  of 
Appeals,  where  the  Judgment  of  the  lower 
court  was  affirmed.  School  District  No.  16, 
Adams  County,  v.  Union  High  School  Dis- 
trict No.  1,  Adams  County,  25  Colo.  App., 
610,  139  Pae.  1039.    Plaintiff  in  error,  defend- 


ant In  the  trial  court,  contended  In  the  Court 
of  Appeals,  and  here  claims,  that  the  legisla- 
tion Involved  Is  unconstitutional,  for  the  rea- 
son that  it  violates  the  provisions  of  sections 
2  and  15  of  article  9  and  section  21  of  article 
5  of  the  Con.stltution.  Without  expressing 
either  approval  or  disapproval  of  the  conclu- 
sions of  the  Court  of  Appeals  as  to  the  effect 
upon  the  statute  of  some  of  the  objections 
urged,  we  think  the  law  is  Invalid  when  test- 
ed by  the  provisions  of  section  15  of  article 
9  of  our  organic  law.  Tlie  section  Is  as  fol- 
lows: 

"The  Greneral  Assembly  shall,  by  law,  provide 
for  organization  of  Bcfaool  districts  of  convenient 
size,  in  each  of  which  shall  be  established  a 
board  of  education,  to  consist  of  three  or  more 
directors  to  be  elected  by  the  qualified  electors 
of  the  district  Said  directors  shall  have  control 
of  instruction  in  the  public  schools  of  their  re- 
spective districts." 

Here  is  a  constitutional  mandate  that  in- 
struction in  the  public  schools  of  every  school 
district  shall  be  under  the  control  of  the  di- 
rectors thereof.  Nevertheless  tbe  General 
Assembly,  by  the  attempted  legislation,  seeks 
to  divest  the  directors  of  districts  wherein 
there  is  no  high  school  of  control  of  instruc- 
tion therein  beyond  a  certain  attainment,  and 
Invest  such  control  In  the  pupils  residing 
therein  or  in  the  board  of  directors  of  an  ad- 
joining district.  The  Legislature,  in  provid- 
ing for  the  education  of  the  pupils  of  a  giv- 
en district  in  the  schools  of  another  district, 
and  imposing  the  cost  thereof  upon  the  for- 
mer, clearly  Interfered  with  the  control  of  in- 
struction in  such  district  No  discretion  is 
left  in  the  board  of  directors  of  the  district 
wherein  there  is  no  high  sdxool  as  to  the 
character  of  high  school  instruction  the  pu- 
pils thereof  shall  receive  at  the  coat  of  tbe 
district  There  can  be  no  difference  In  prin- 
ciple between  what  is  attempted  by  the  legis- 
lation in  question  and  an  effort  of  the  Gen- 
eral Assembly  to  cause  schools  to  be  estab- 
lished and  maintained.  In  whole  or  in  part, 
at  the  cost  of  particular  districts,  and  Invest 
the  management  thereof  in  boards  of  direc- 
tors of  other  districts.  In  Belier  v.  Wilson, 
147  Pac.  356,  we  held  that  legislation  at- 
tempting the  latter  was  inhibited  by  the  con- 
stitutional provision  here  involved.  In  ei- 
ther case  the  money  raised  in  one  district  by 
taxation  of  tbe  property  therein  is,  without 
the  consent  of  the  board  of  directors  thereof, 
expended  for  Instruction  in  another  district 
over  which  tbe  board  of  directors  of  the  for- 
mer district  have  no  control.  An  entirely 
different  question,  unnecessary  of  solution  at 
the  present  time,  would  be  presented  had  the 
Legislature  left  in  the  board  of  directors  of 
districts  wherein  there  was  no  high  school 
the  discretion  of  sending  pupils  thereof  hav- 
ing the  proper  attainments  to  high  schools 
in  other  districts  at  the  expense  of  the  for- 
mer upon  such  terms  and  conditions  as  the 
two  districts,  through  their  proper  officers. 
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might  detemtlne.  The  question  here  Involv- 
ed was,  la  principle,  determined  In  Beller  v. 
Wilson,  supra,  and  It  Is  upon  this  fact  alone 
that  Mr.  Justice  Teller  concurs  herein. 

The  Judgment  of  the  C!ourt  of  Appeals  and 
that  of  the  district  court  are  reversed,  and 
the  cause  remanded  to  the  latter  court  for 
further  proceedings  In  harmony  with  the 
views  herein  stated. 

Judgment  reversed. 


IKVINB  V.  MINSHULL.     (No.  7890.) 
(Supreme  Court  of  Colorado.    July  6,  1916.) 

1.  TBUSTB    «=>79— RKSULTIWQ    TBU8T8— FUE- 
NISniNQ  PUBCHASB  MONET. 

Where  a  person  famishes  one-third  the  con- 
sideration paid  for  property,  title  to  which  is 
taken  in  another's  name,  there  is  a  resulting 
trust,  in  favor  of  such  person,  for  one-third  of 
the  property. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  §S  111,  112 ;   Dec.  Dig.  <&=79.] 

2.  Tbcsts  ®=»89  — Rksultinq  TauBis  — Fub- 

NISHINO  PUBCHASK  MONET— SXTFFICIKNOT  0» 
BVIOENOK. 

In  an  action  by  a  widow  to  establish,  a  re- 
sulting trust  in  her  favor  in  one-third  of  a  par- 
cel of  realty  through  her  husband's  having  fur^ 
nished  such  part  of  the  purchase  price,  evidence 
heid  insufficwnt  to  show  that  any  of  the  husr 
band's  money  was  commingled  in  the  fund  in- 
vested in  certificates  of  deposit  which  were  used 
in  paying  for  the  realty. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  ii  13*-137 ;   Dec  Dig.  e=»89.] 

3.  Bills  and  Notes  «=s>49e— Indobsbmknt  n* 
Blank— Pbesumption  op  Ownebship. 

Possession  of  negotiable  paper,  payable  to 
order,  indorsed  in  blank,  raises  a  legal  presump- 
tion of  ownership  in  the  holder. 

[Hd.  Note.— For  other  cases,  see  Bills  and 
N6tes,  Cent.  Dig.  §{  1665%,  168^-1674;  Dec. 
Dig.  «=»40&] 

4.  OnTB  «s>47— Pbesckption. 

The  presumption  of  gift  that  arises  between 
parent  and  child  does  not  exist  as  to  transactions 
between  brother  and  sister,  they  being  regarded 
as  strangers. 

[Ed.  Note.— For  other  cases,  see  Gifts,  Cent 
Dig-  S!  S1-S6:  Dec  Dig.  <S=347;  Parent  and 
ChUd,  Cent  Dig.  S  131.] 

6.  Tbusts  <S=86  —  Resulting  Tbubis  —  Evi- 
dence— DisBEQABD  or  Leqal  Presuuftion. 
Where,  in  an  action  to  establish  a  result- 
ing trust  through  one-third  of  the  purchase  price 
of  realty  having  been  furnished  b^  plaintiff's 
husband,  the  property  bad  been  paid  for  with 
certificates  of  deposit,  indorsed  in  blank  to  the 
plaintive  husband  by  his  sister  that  he  might 
pay  for  the  property,  a  court  of  equity  will  loqk 
through  and  beyond  the  mere  legal  presumption 
of  ownership,  arising  from  the  possession  of 
negotiable  paper  indorsed  in  blank,  and  plain- 
tiff's husband  8  possession  of  the  certificates  of 
deposit  which  paid  for  the  property  could  not 
alone  suffice  to  establish  his  ownership  therein 
to  support  plaintiffs  case. 

[Ed.  Note. — For  other  cases,  see  Trusts,  Cent 
Dig.  i  128;    Dec  Dig.  ®=>86.] 

6.  TBtJSTB  «=38&— Resultino  Tbustb— Bttb- 
DKN  or  Pboof— Goncebbion  ot  Inctbest. 
Where,  in  an  action  to  establish  a  resulting 
trust  through  the  claimed  furnishing  by  plain- 
tiff's husband  of  one-third  the  purchase  price  of 
realty,  the  plaintiff  conceded  to  defendant  an  in- 
terest in  the  property,  such  concession  could  not 


relieve  plaintiff  of  her  bnrden  of  proof  to  estab- 
lish her  husband's  interest  in  the  purchase  fund 
by  clear,  unequivocal,  and  decisive  evidence 

[Ed.  Note.— For  other  cases,  see  Trusts,  Gent 
Dig.  Sf  134-137;   Dec  Dig.  «s»89.1 

7.  Witnesses  ^=9388  —  iHPEAOEMENT  —  IiACK 
or  Foundation. 

Where,  in  an  action  to  establish  a  resulting 
trust  through  the  claimed  furnishing  of  one-third 
the  purchase  price  of  realty  by  plaintUTs  hus- 
band, no  daim  was  made  that  the  husband's  fa- 
ther was  a  hostile  witness  to  plaintiff,  or  that 
his  evidence  was  a  surprise,  and  no  request  was 
made  for  permission  to  cross-examine  bim  for 
such  reason  to  lay  the  ground  for  impeachment, 
it  was  improper  for  plaintiff's  counsel,  after  the 
father  had  testified  adversely  to  pUintiff,  to  ask 
him  questions  relative  to  his  statements  out  of 
court,  not  to  refresh  his  memory  but  substantive- 
ly to  prove  that  plaintiff's  husband  owned  an  in- 
terest in  the  fund  which  bought  the  property. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  {i  1238-1242,  1246;  Dec.  Dig.  <S=» 
388.] 

8.  Evidence  iS=»76— Pbesumptions— Failubb 
OF  Pabtt  to  Testify  —  Advebse  Infebence 
— Statute. 

Laws  1911,  p.  676,  provides  that  no  party 
to  any  dvil  action  shall  be  allowed  to  testify 
therein,  in  his  own  behalf,  when  any  adverse 
party  sues  or  defends  as  the  heir  of  any  deceased 

Person,  unless  called  by  the  adverse  party, 
'laintiff  'sued  as  the  heir  of  her  deceased  hus- 
band, and  did  not  call  the  adverse  party  as  a 
witness.  Held,  that  no  inference  adverse  to  de- 
fendant's case  could  be  drawn  from  her  failure 
to  testify. 

[B}d.  Note.— For  other  cases,  see  Eividenoe, 
Cent  Dig.  {  96;   Dec.  Dig.  «=376.] 

9.  Tbial  «=a63  —  Beception  or  Bvidkitce  — 

TUE. 

It  was  improper  practioe  for  connsel,  in  suit 
to  establish  a  resulting  trust  to  hold  back  af- 
firmative evidence  in  chief,  tending  to  prove 
plaintiCTs  interest  by  the  admissions  of  the  hold- 
er of  the  legal  title,  and  introduce  it  as  rebuttal, 
without  excuse  for  so  withholding  it 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §{  161-163 ;   Dec.  Dig.  «=»63.] 

10.  Tbustb  «=s>89  —  RxsuLxiNa  TBtrer— Evi- 
dence to  Establish— Adicibsionb. 

In  an  action  to  establish  a  resulting  troat 
in  favor  of  a  widow  claiming  tlirough  her  boa- 
band,  plaintiff's  testimony  as  to  alleged  conver- 
sations with  her  mother-in-law,  holder  of  the  le- 
gal title,  who  died  before  the  trial,  was  to  be 
regarded  as  weak  and  unreliable,  and  scrutinixed 
with  the  greatest  care,  since  a  resulting  trust 
cannot  be  established  upon  the  admission  of  the 
alleged  trustee  cdone. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  H  134-137 ;  Dec.  Dig.  «s>89.] 

Hill  and  White,  JJ.,  dissenting. 

En  Banc.  Error  to  District  Court,  City 
and  County  of  Denver;  James  EL  Teller, 
Judge. 

Action  by  Thora  B.  Mlnshull  against  Mary 
Ii.  H.  Irvine.  Decree  for  plaintiff,  and  de- 
fendant brings  error.  Judgment  reversed, 
and  cause  remanded,  with  directions. 

Spurgeon  &  Oassidy,  of  Colorado  Sprtngs, 
and  Emerson  J.  Short,  Goudy,  Twltchell  & 
Burkhardt,  and  H.  R.  Kaus,  all  of  Denver, 
for  plaintlfl  in  error.  Hughes  ft  Dorsey,  E. 
I.  Thayer,  and  John  Q.  Dler,  all  of  DenTer, 
for  defendant  In  error. 
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GARRIOTTES,  J.  This  action  Is  biought 
by  Thora  B.  Mlnshnll,  as  plaintiff,  against 
Mat7  £i.  Irvine,  spoken  of  as  defendant,  to 
recover  an  undivided  one-third  Interest  In  the 
Shell  Block  In  Denver,  Colo.  The  findings 
and  decree  were  in  favor  of  plaintiff,  and 
defendant  brings  the  case  here  on  error.  It 
Is  not  dl£Rcnlt  to  understand  the  theory  and 
nature  of  plaintiff's  claim,  and  the  purpose  of 
the  action.     She   alleges  that  In  January, 

1908,  Joseph  E.  Hunter,  his  sister  Mary,  and 
his  father  Jointly  purchased  the  property 
from  the  Northwestern  Mntnal  Life  Insur- 
ance Company  of  Milwaukee,  for  $49,000,  all 
of  which  Joseph  paid  out  of  his  own  money 
and  separate  funds,  and  thereafter  his  sister 
and  father  reimbursed  him  to  the  extent  of 
one-third,  so  that  each  contributed  one-third 
the  amount  and  each  owned  ah  undivided 
one-third  Interest;  that  for  their  own  con- 
venience and  accommodation  they  caused  the 
deed  to  be  made  to  Elizabeth  B.  Hunter ;  that 
she  contributed  nothing  and  acquired  no  In- 
terest In  the  property,  but  took  and  held  the 
naked  legal  title  In  trust  for  the  use  and  ben- 
efit alike  of  the  three  owners ;   that  April  6, 

1909,  In  violation  of  the  trust  and  confidence 
reposed  In  her,  she,  without  consideration, 
conveyed  the  whole  legal  title  to  her  daugh- 
ter Mary  Hunter/  who,  meantime,  had  mar- 
ried Dr.  Irvine;  that  March  22,  1904,  plain- 
tiff married  Joseph;  that  March  24,  1908, 
still  owning  such  undivided  one-third  interest, 
held  In  trust  by  his  mother,  he  died  leaving 
plaintiff,  his  widow,  as  his  sole  heir  at  law ; 
that  by  reason  thereof  plaintiff  at  his  death 
became  the  owner  in  fee  simple  of  his  undi- 
vided one-third  Interest ;  that  until  hla  death 
Joseph  had  the  active  control  and  manage- 
ment of  the  property  and,  after  paying  all 
costs  and  expenses,  distributed  one-third  the 
net  Income  to  his  father,  one-third  to  de- 
fendant, and  kept  one-third  as  his  own ;  that 
after  Joseph's  death  the  Hunter  family  rec- 
ognized plalntlfCs  claim  of  ownership  to  such 
one-third  interest  in  the  income  from  the 
property  and  remitted  her  $100  per  month 
from  March,  1008,  until  June,  1910;  that 
plaintiff  remarried  In  May,  1909;  that  Moth- 
er Hunter  died  in  November,  1909 ;  that  since 
June,  1910,  defendant  has  converted  all  the 
Income  to  her  own  use  and  refused  to  ac- 
count therefor  and  repudiates  the  trust  and 
claims  to  own  the  property  and  all  the  in- 
come 

Ttxe  answer  admits  the  deed  to  Elizabeth 
B.  Hunter  and  her  conveyance  to  defendant, 
but  denies  that  the  funds  of  Joseph  Hunter 
were  used  In  the  purchase.  It  alleges  that 
defendant's  separate  funds  went  into  and 
paid  for  the  property  derived  from  cashing 
nine  certificates  of  deposit  owned  by  and 
standing  in  her  name;  that  defendant  lived 
with  her  parents,  and  the  title  was  taken  In 
the  name  of  her  mother  to  the  end  that  she 
might,  during  her  Ufetime,  manage  the  prop- 
erty and  use  the  income  as  she  desired ;  that 
the  mother  during  her  lifetime  had  ezduslvA 


possession  of  and  ezerdsed  absolute  control 
and  ownership  over  the  property,  receiving 
to  her  own  use  the  income  to  the  exclusion 
of  Joseph  Hunter,  and  executed  the  trust  by 
deeding  the  proi)erty  to  defendant ;  that  Jos- 
eph Hunter  was  without  means  and  depend- 
ent upon  his  mother  for  support,  and  what- 
ever moneys  were  given  by  her  to  him  were 
a  voluntary  allowance. 

The  decree  finds  that  Joseph  Hunter  at  the 
time  of  his  death,  March  24,  1908,  owned  an 
undivided  one-third  Interest  in  and  to  the 
property  and  to  the  income,  and  that  plaintiff 
as  his  widow  and  sole  heir  became,  at  his 
death,  the  owner  in  fee  and  entitled  to  the 
exclusive  possession  of  such  interest;  that 
from  April  6,  1909,  defendant  had  held  such 
interest  in  trust  for  the  use  and  benefit  of 
plaintiff,  and  defendant  la  commanded  to 
make,  execute,  and  deliver  to  her  a  good  and 
suflSclent  deed  of  such  interest.  Plaintiff  is 
given  a  money  judgment  in  the  sum  of  $3,- 
868^  against  defendant,  that  being  one-third 
the  net  income  from  April  0,  1910,  to  June 
1,  1912. 

[1]  1.  Plaintiff  has  no  Interest  in  the  prop- 
erty other  than  the  law  cast  upon  her  by  the 
death  of  her  husband,  intestate.  The  inter- 
est decreed  her  is  based  upon  her  claim  that 
Joseph  Hunter  was  the  cestui  of  a  one-third 
interest,  because  he  contributed  one-third  the 
purchase  price  paid  for  the  Shell  Block; 
therefore,  to  recover,  the  burden  of  proof  Is 
upon  her  to  clearly  show  that  he  furnished 
such  proportional  ixirt.  The  court,  under 
the  claim  of  a  resulting  trust,  awarded  plain- 
tiff an  undivided  one-third  interest  in  the 
property  the  trustee  had  conveyed  to,  and 
which  was  standing  in  the  name  of  defend- 
ant Such  decree  can  only  be  sustained  upon 
clear  and  convincing  proof  that  one-third  the 
consideration  paid  for  the  property  was  fur- 
nished by  plaintiff's  husband,  which  in  this 
case  means  that  he  owned  an  undivided  one- 
third  Interest  In  certain  certificates  of  de- 
posit, the  proceeds  of  which  were  used  in 
paying  $49,000  for  the  property.  Unless  the 
evidence  clearly  and  decisively  demonstrates 
that  this  was  the  case,  there  Is  nothing  upon 
which  to  base  a  decree,  and  it  cannot  stand. 

The  $49,000  that  paid  for  the  property  was 
obtained  from  cashing  nine  renewal  cer- 
tificates of  deposit  Issued  in  1002  to  Mary 
Hunter,  and  standing  In  her  name  at  the 
time  of  the  purchase,  in  which  plaintiff 
claimed,  and  the  court  found,  that  Joseph 
owned  an  undivided  one-third  interest. 
Plaintiff  did  not  claim,  nor  did  the  court 
find  that  Joseph  ever,  at  any  time,  owned 
these  certificates.  The  court  found. that,  on 
account  of  a  commingling  of  funds,  he  own- 
ed a  one-thtrd  interest  Counsel  tor  plaintiff 
take  their  stand,  when  they  say  in  their 
brief: 

"The  most  natural  one  (explanation),  and  the 
one  which  we  have  constantly  asserted,  is  that, 
although  these  certificates  were  reeistered  in  the 
name  of  Mary  I*.  Hunter,  a  one-thi" '  '-'■ '  " 
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tbem  at  all  times  bdonced  to  Joseph  E.  Hunt- 
er." 

And  again: 

"It  is  the  contention  of  plaintiff  that,  whil^ 
the  certificateg  of  deposit  had  been  issued  in  the 
name  of  Mary  L.  Hunter,  one-third  interest 
therein  at  all  times  had  belonged  to  Joseph  £3. 
Hunter." 

Plaintiff's  coanBel  by  these  statements  rec- 
ognize and  admit  the  issue,  and  any  attempt 
to  Interject  or  weave  into  the  case  the  legal 
principle  that  Joseidi  owned  the  certificates, 
merely  because  he  had  the  temporary  posses- 
sion of  and  delivered  tbem  Indorsed  by  Mary 
to  Mr.  Hughes  to  be  used  In  paying  $49,000 
for  the  Shell  Block,  only  tends  to  befog  the 
issue  and  leads  to  confusion. 

The  trial  court  found  that  Mary,  Joseph, 
and  Father  Hunter  commingled  their  funds 
into  these  certificates  subsequent  to  the  dis- 
solution of  the  copartnership  March  10,  1000 ; 
that  at  all  times  thereafter  Joseph  had  an 
undivided  one-third  Interest  in  the  certifi- 
cates, and  this  counsel  say  they  have  con- 
stantly asserted.  Therefore  we  most  ascer- 
tain the  source  of  the  fund  entering  into 
these  certificates,  and  follow  Its  Identity  and 
ownership  through  the  various  renewals,  un- 
til we  trace  the  money  derived  from  cadilng 
them,  ultimately,  into  this  property. 

[2]  l%e  evidence  is  without  confilct  regard- 
ing the  ownership  and  use  made  of  these  cer- 
tificates. The  history  of  the  transaction 
shows  that  four  members  of  the  Hunter  fam- 
ily, consisting  of  T.  S.  Hunter  the  father, 
Ellizabeth  Hunter  the  mother,  Mary  Hunter 
the  daughter,  and  Joseph  Hunter  the  son, 
came  from  Indiana  and  engaged  as  copart- 
ners in  mining  In  Cripple  Creek.  The  family 
lived  in  Colorado  Springs,  where  they  con- 
ducted a  rooming  and  t>oarding  house  and 
"grubstaked"  Joseph,  fumlshing  him  with 
money  for  a  number  of  years  to  carry  on  the 
mining  business  In  which  they  each  owned  a 
one-fourth  interest  As  a  result  of  his  opera- 
tions, the  interest  they  acquired  in  the  Or- 
phan Bell  mine  was  sold  in  1898  for  $100,000 
on  which  the  final  payment  was  made  in 
1899.  They  invested  526,500  of  this  money 
in  the  Hunter  Block  in  Denver,  taking  the  ti- 
tle In  the  name  of  Elizabeth  Hunter,  and 
they  lost  ?11,935  In  mining  ventures.  The 
father  held  $58,565  of  the  money  In  cash  and 
certificates  of  deposit,  and  Joseph  bad  $3,000 
of  It  on  deposit  In  the  E^rst  National  Bank. 
March  10,  1900,  they  made  a  final  settlement 
and  dissolution  of  the  copartnership  and  a 
division  of  all  the  property  and  money,  by 
which  each  received  one-fourth  the  company 
assets.  In  this  settlement  It  was  ascertain- 
ed and  agreed  that  $22,015  was  the  sum 
which  each  was  entitled  to  receive,  and  the 
division  was  not  only  made,  but  the  amount 
was  given  to  eadi  partner.  Mother  Hunter 
retained  the  Hunter  Block  at  the  valuation 
paid  for  it,  $26,500,  and  reduced  her  holdings 
to  $22,015  by  paying  Mary  $4,485 ;  the  father 
paid  Mary  $17,530,   which  with   the  $4,485 


made  up  her  share;  Joseph  retained  the 
$3,000  he  had  In  the  bank,  and  bis  father 
paid  him  $19,01iS  which  he  accepted  and 
for  which  he  gave  his  receipt.  The  copart- 
nership was  thus  dissolved  and  final  settle- 
ment and  payment  made  in  full  to  each  mem- 
ber. The  funds  of  Mary  and  her  father  were 
immediately  invested  la  certificates  of  depos- 
it, which  were  renewed  from  year  to  year 
and  ultimately  used  in  paying  for  the  Shell 
Block.  The  record  is  barren  of  any  evidence 
that  Joseph  at  any  time  cwnmingled  any  of 
his  funds  with  the  money  used  to  purchase 
these  certificates,  or  that  he  had  any  Interest 
therein.  For  the  purpose  of  showing  the  na- 
ture and  (diaracter  of  the  copartnership,  ita 
dissolution,  the  settlement,  payment  in  full, 
and  receipts  given,  the  agreement  is  here  set 
out  In  full,  and  la  as  follows: 

•T)enver,  Colorado,  March  10, 1900. 

"Whereas,  T.  S.  Hunter,  Bliiabeth  Hunter,  M. 
li.  Hunter  and  J.  B.  Hunter  have  been  engaged 
in  the  business  of  mining ;  and 

"Whereas,  the  said  parties  have  heretofore  re- 
ceived from  the  sale  of  their  stock  in  the  Orphan 
Bell  M.  &  M.  Co.,  the  sum  of  one  hundred  thou- 
sand dollars  ($100,000);   and 

"Whereas,  the  sum  of  twenty-six  thousand  five 
hundred  dollars  ($26,500)  has  been  expended  in 
the  purchase  of  the  Hunter  Block  at  the  cor.  of 
Nineteenth  and  Curtis  streets,  Denver,  Colorado ; 
and 

"Whereas,  the  sum  of  eleven  thousand  nine 
hundred  and  thirty-five  ($11,935)  has  been  lost 
in  the  various  enterprises  heretofore  engaged  in 
principally  with  Mr.  T.  B.  Burbridge  at  Cripple 
Creek,  Colo. ;  and 

"Whereas,  the  following  sums  of  cash  are  held 
by  the  following  parties  to  this  partnership,  viz.: 
By  T.  S.  Hunter,  $58,565,  by  J.  E.  Hunter,  $3,- 
(XK)— $61,66&— and  belonging  to  said  partnership 
and  unexpended;  and 

"Whereas,  it  is  desired  to  make  a  final  division 
of  said  money  and  property: 

"Now,  therefore,  this  agreement  mutually  en- 
tered into  by  and  between  all  the  parties,  wit- 
nesseth: 

"That  each  party  is  entitled  to  a  one-fourth  in- 
terest in  property  or  money  on  account  of  said 
settlement. 

"That  said  Elizabeth  Hunter  shall  take  and 
reserve  for  her  own  separate  estate  the  block 
at  the  cor.  of  Nineteenth  and  Curtis  streets  known 
as  the  Hunter  Block. 

"That  said  Elizabeth' Hunter  hereby  agrees  in 
considcratiou  of  said  settlement  to  pay  to  the 
said  M.  h.  Hunter  the  sum  of  four  thousand  four 
hundred  and  eighty-five  ($4,485)  dollars. 

"That  said  T.  S.  Hunter  shall  pay  over  to  J. 
E.  Hunter  the  sum  of  nineteen  thousand  and  fif- 
teen dollars. 

"That  said  J.  O.  Hunter  shall  retain  the  three 
thousand  dollars  now  in  his  hands  and  the  nine- 
teen thousand  and  fifteen  dollars  received  from 
T.  S.  Hunter,  in  full  of  all  his  demands  against 
the  property  and  funds  belonging  to  said  j>art- 
nership. 

"That  said  T.  S.  Hnnter  shall  pay  over  to  M. 
li.  Hunter  the  sum  of  seventeen  thousand  five 
hundred  and  thirty  ($17,530)  dollars  which  the 
said  M.  li.  Hunter  shall  accept  and  receive  as 
her  fnll  share  and  in  full  of  all  her  demands 
against  the  property  and  funds  belonging  to  said 
partnership. 

"That  the  said  T.  S.  Hunter  shall  have  and  re- 
tain the  sum  of  twenty-two  thousand  and  fifteen 
($22,016)  dollars  as  his  fall  share  and  in  full 
of  all  his  demands  against  the  property  and 
funds  belonging  to  said  partnership. 
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"That  the  partnership  heretofore  existing  is 
hereby  terminated  and  ended. 

"It  is  further  mutually  agreed  and  understood 
•a  follows: 

"That  J.  B.  Hunter  is  the  sole  owner  of  the 
real  estate  standing  in  his  name  in  £3  Paso  and 
Teller  counties,  Colo. 

"That  T.  S.  Hunter  and  B.  Hunter  are  the 
sole  owners  of  the  real  estate  standing  in  the 
names  of  M.  B.  and  J.  E.  Hunter,  and  situate 
in  Baca  county,  Colo.,  and  the  stock  of  the 
Ramey  Mammoth  Mountain  Tunnel  Company  of 
Greede,  Colo.,  and  now  standing  in  the  name  of 
J.  E.  Hunter,  who  shall  hold  the  same  as  trustee 
until  disposed  of  or  demanded  by  the  true  own- 
ers. 

"In  witness  whereof  the  parties  hereto  have 
hereunto  set  their  hands  and  seals  in  the  pres- 
ence of  each  other  this  10th  day  of  March,  A.  D. 
1800.  3.  k  Hunter. 

"Elizabeth  Hunter. 
"M.  li.  Hunter. 

"T.  8.  Hunter. 

"Witness  present:  W.  H.  Spurgeon. 

"Denver,  Colorado,  March  10, 1900. 

"Recetved  of  T.  S.  Hunter  the  sum  of  nineteen 
thousand  and   fifteen  ($19,015)   doHars  in  full 
settlement  as  per  agreement  of  even  date  here- 
with. J.  B,  Hunter. 
"Denver,  Colorado,  March  10, 1900. 

"Received  of  T.  S.  and  B.  Hunter  the  sum  of 
twenty-two  thousand  and  fifteen  ($22,015)  dol- 
lars in  full  of  all  demands  as  per  agreement  of 
even  date  herewith.  M.  L.  Hunter." 

The  evidence  showB  that  Father  Hunter 
deposited  In  the  First  National  Bank,  after 
the  settlement  In  1000,  $24,960  for  which  he 
received  five  certificates  of  deposit  payable 
to  his  order  one  year  after  date  with  interest 
at  8  per  cent.,  as  follows: 

April  27,  1900 I  4,3e0 

April  27,  1900 6,000 

M!ay  10,  1900 6,000 

May  10,  1900 6.600 

May  10,  1900 , 5,000 

TMal 124,960 

IberB  Is  no  evidence  that  he  had  no  other 
flonds,  and  the  excess  of  $2,945  above  his 
■hare  In  the  settlement  is  easily  accounted 
for  by  the  fact  that  he  had  considerable 
money  besides  the  $22,015. 

Mary  L.  Hnnter  deposited  her  share,  less 
1176,  In  the  First  National  Bank,  for  which 
■he  received  five  certificates  of  deposit  draw- 
ing the  same  rate  of  Interest,  as  follows: 

April  27,  1900 I  6,000 

April  27,  1900 6,000 

April  27,  1900 1,440 

May  10,  1900 6,000 

May  10,  1900 6,40Cr 

$21,840 
At  the  settlement,  as  part  payment  of  the 
amount  received  from  her  father,  she  ac^ 
oepted  two  certificates  of  deposit  of  $5,0(X> 
each,  which  had  been  issued  to  him  May  9, 
1890,  which  were  reissued  to  her  in  new  cer- 
tificates dated  May  10,  1000,  for  the  princi- 
pal and  interest.  These  ten  certificates 
standing  in  the  name  of  Maty  and  her  fa- 
ther, at  the  time  of  their  maturity  aggre- 
gated, with  interest,  $48,204.  Before  ma- 
turity, Father  Hunter  indorsed  and  delivered 
to  Mary  his  five  certificates.  He  testified 
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on  the  trial  that  be  intended  at  the  time  to 
give  them  to  her,  that  they  were  hers,  and 
that  Joseph  Hunter  had  no  interest  in  them. 
When  the  ten  certificates  matured  in  April 
and  May,  1901,  Mary  renewed  them  by  tak- 
ing in  her  name  eleven  new  certificates  for 
the  principal  and  interest,  as  follows: 

April  27,  1901 $  1,424 

April  27,  1901  5.000 

April  27,  lOOl 5,000 

AprU27. 1901 5,000 

April  27,  1901 5,000 

\Iay  10,  1901 5,000 

May  10,  1901 6,000 

May  10,  1901 6,000 

May  10,  1901   slooO 

May  10,  1901 5,000 

May  10,  1001 1,780 

$48,204 
— aggregating  exactly  the  amount  of  the 
ten  certificates,  principal  and  Interest  issued 
to  her  and  her  father  in  1900.  The  five  cer- 
tificates Issued  April  27,  1901,  to  Mary,  equal 
the  principal  and  Interest  of  all  the  certifi- 
cates Issued  April  27,  1900,  to  Mary  and  her 
father  and  the  six  certificates  Issued  to  Mary 
May  10,  1901,  equal  the  principal  and  inter- 
est of  all  the  certificates  issued  to  Mary  and 
her  father  May  10,  1900. 

M^en  the  eleven  1901  certificates  amount- 
ing, principal  and  interest,  to  $49,660.10,  ma- 
tured in  April  and  May,  she  renewed  them  by 
taking  nine  new  certificates  in  her  name  as 
follows: 

April  29,  1902 $  1,460  70 

April  29,  1902 10,300  00 

April  29,  1002 10,300  00 

May  10,  1002 5,600  00 

May  10,  1902 1,983  40 

May  10,  1902 6,000  00 

May  10,  1902 5,000  00 

May  10,  1902 5,000  00 

May  10,  1902 5,000  00 

$49,660  10 
— ^whkdi  at  maturity  In  April  and  May,  1903, 
aggregated,  principal  and  Interest,  exactly 
$51,139.60.  It  was  the  money  derived  from 
cashing  these  certificates  that  paid  for  the 
Shell  Blodt,  and  the  only  question  is  wheth- 
er the  finding  of  the  court  that  Joseph  Hun- 
ter owned  an  undivided  one-third  interest  in 
them  is  supported  by  clear  and  convincing 
evidence.  The  testimony  falls  to  show  that 
a  single  penny  of  Joseph  Hunter's  money 
was  commingled  in  the  fund  Invested  in 
these  certificates,  or  that  he  had  any  interest 
therein.  At  the  time  of  the  trial,  nine  or 
ten  years  after  the  settlement.  Mother  Hun- 
ter, Joseph  Hunter,  and  Charles  J.  Hughes, 
Jr.,  were  dead ;  Mary's  tongue  was  sealed  by 
the  statute;  Father  Hunter  was  in  his  sec- 
ond childhood ;  and  the  three  bank  employes 
who  conducted  the  business  had  no  personal 
recollection  of  the  transaction. 

Mary  Hunter  used  none  of  the  interest  on 
these  certificates,  but  always  allowed  it  to 
accumulate  and  reinvested  the  full  amount 
of  principal  and  Interest  in  renewal  certifi- 
cates taken  in  her  name  and  retained  the 
possession    of   them  until  previous  ^^4p 
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pnrchaae  of  Qie  Sbell  Block  when  she  Indors- 
ed and  dellveted  them  to  Joseph  Hunter,  who 
tamed  them  over,  without  additional  indorse- 
ment, to  Charles  X  Hughes,  Jr.,  the  attorney 
In  the  transaction,  to  be  used  by  him  for  a 
specific  purpose,  the  balance  to  be  returned, 
and  he,  without  indorsing,  delivered  them  to 
the  bank,  where  eventually  they  were  used 
for  the  purchase  of  the  Shell  Block.  The 
receipt  he  gave  for  them  Is  as  follows: 

"Denver,  Colorado,  January  10,  190S. 
"Beceived  this  day  from  J.  E.  Hunter  the  fol- 
Iffwine  described  certificates  of  depoelL  issued  by 
the  First  National  Bank  to  Mary  L.  Hunter, 
and  by  her  indorsed,  to  wit: 

Tl)  May  10,  1902 |  6,000  00 

(2)  May  10,  1002 5.000  00 

^)  May  10,  1902 5,600  00 

"    1902 10,300  00 

1902   1,466  70 

1902 1,983  40 

^.,  „.„,  .„.  1902 5,000  00 

(S)  April  29,  1902 10.300  00 

(9)  May  10,  1902 5,000  00 

149,660  10 
"Charles  J.  Hughes,  Jr. 
"Received  for  the  purpose  of  being  used  in 
paying  $49,000.00  for  Shell  Block  and  balance  to 
be  returned.  C.  J.  Hughes,  Jr." 

No  one  should  doubt,  after  reading  this 
document,  that  the  funds  Invested  in  these 
certiflcates  paid  for  the  Shell  Block.  The 
payment  was  made  and  the  deed  delivered 
in  Denver  on  the  16th  of  January,  1903,  and 
it  was  on  the  10th  that  Charles  J.  Hughes, 
Jr.,  acting  in  his  capacity  as  attorney  In  the 
transaction.  Issued  the  receipt  which  evldrait- 
ly  Joseph  delivered  to  Mary;  at  least,  she 
had  possession  of  It  and  Introduced  it  In  evi- 
dence on  the  trial,  and  it  la  fair  to  presume 
she  obtained  it  from  Joseph  during  the  trans- 
action. A  comparison  will  show  that  the 
nine  certificates  mentioned  in  the  receipt 
tally  In  date  and  amount  exactly  with  the 
nine  certificates  Issued  In  1902  to  Mary.  In 
addition  to  this,  there  Is  oral  evidence  that 
Joseph  said  the  property  was  paid  for  with 
certificates  of  deposit  All  the  certificates 
did  not  mature  until  May  10th,  and.  If  they 
bad  been  cashed  on  January  16th,  a  year's 
interest  would  have  been  forfeited.  It  ap- 
I)earB  from  the  evidence  that  the  plan  pur- 
sued was  to  so  use  the  certificates  that  no 
Interest  on  them  would  be  lost  This  matter 
was  handled  under  the  direction  of  the  at- 
torney, and  there  Is  evidence  that  Joseph 
said  Mr.  Hughes  conceived  the  plan  which 
was  carried  out  with  the  bank,  as  follows: 
Joseph  gave  a  note  dated  January  16th  to 
the  bank  for  $49,000,  maturing  May  10th, 
with  which  his  account  was  credited;  the 
certificates.  Indorsed  by  Mary,  were  deposit- 
ed with  this  note  to  secure  Its  payment; 
Joseph  then  gave  his  personal  dxeck  to  the 
bank  for  the  cashier's  check  of  $49,000, 
which  was  ased  January  16th  in  paying  for 
the  property.  The  discount  teller  testified 
that  May  10,  1903,  when  the  note  and  last 
certificates  fell  due,  he  paid  the  note  by 
cashing  the  certificates,  which,  with  Interest, 


then  amounted  to  $61,139.60.  The  note  and 
Interest  amounted  to  $49,981.16,  leaving  a 
balance,  after  paying  the  note,  of  $1,208.44, 
which  was  placed  to  the  credit  of  Joseph 
Hunter.  On  the  back  of  the  canceled  note 
the  discount  teller  at  the  time  made  the  fol- 
lowing memoranda: 

CDs   49,650.10 

1,489.50    Int 


Note  &  Int 


51,139.60 
49.931.16 


.l,20a44 

There  Is  no  rational  escape  from  the  con- 
clusion that  this  method  was  adopted  merely 
as  a  convenient  arrangement  for  getting  the 
money  from  the  bank  with  which  to  pay  for 
the  property  with  the  certificates  without 
cashing  them  before  maturity  and  losing  the 
interest  Because  the  transaction  was  con- 
ducted In  this  manner  does  not  diange  ita 
character..  In  a  court  of  equity,  whicJi 
searches  the  whole  matter,  it  cannot  be  said 
that  the  money  realized  from  cashing  the  cer- 
tificates paid  the  note,  but  did  not  go  into 
the  payment  of  the  land.  The  note  was  but 
an  expedient  It  was  not  the  money  realized 
from  It  but  that  which  was  obtained  from 
cashing  the  certificates,  that  ultimately  paid 
for  the  property  and,  under  such  drcum- 
stauces,  it  would  be  idle  to  contend  that  they 
were  not  used  for  that  purpose. 

[3-6]  2.  Plaintiff's  counsel  have  Interwoven 
through  their  argument  what  they  call  a 
prima  facie  case-made,  which,  they  claim,  es- 
tablished that  Joseph  Hunter  owned,  not  oaly 
an  undivided  one-third  Interest  in,  bat  the 
legal  title  to,  the  whole,  of  the  certificates, 
which  would  have  entitled  plaintttT  to  a  de- 
cree for  all  the  property,  had  she  not  la  her 
complaint  conceded  a  one-third  Interest  to 
Mary  and  her  father,  each.  Such  contention 
is  based  upon  a  rule  of  the  law  merchant 
that  an  Indorsement  In  blank  of  negotiable 
paper  transfers  the  legal  title,  and  posses- 
sion raises  a  legal  presumption  of  ownership. 
Therefore,  inasmuch  as  Joseph  Hunter  could 
not  have  delivered  the  indorsed  certificates 
without  having  the  possession  of  them,  the 
presumption  in  law  is,  when  he  delivered 
them  Indorsed  by  Mary,  to  Mr.  Hughes,  that 
he  owned  them,  which  made  a  prima  Cade 
case  that  he  paid  for  the  property  with  his 
own  funds.  No  doubt  as  a  legal  principle, 
mere  possession  of  negotiable  paper  payable 
to  order,  Indorsed  In  blank,  raises  a  legal  pre- 
sumption of  ownership  in  the  holder ;  but  we 
fail  to  appreciate  how  such  a  rule  of  the 
law  merchant  can  in  justice  be  controlling, 
conclusive,  or  even  applied  to  this  equitable 
action.  Courts  of  equity  sift  the  whole  trans- 
action. O^ese  certificates  constituted.  In  the 
main,  Mary  Hunter's  entire  fortune,  upon 
which  she  was  dependent,  and  there  is  not  a 
single  trace  of  evidence  showing  any  trans- 
action whereby  she  either  gave,  sold,  or 
loaned  them  or  their  proceeds  to   Joseph. 
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Counsel  contend  in  one  breath  she  waa  grasp- 
ing and  ararldoas,  and  In  tlie  next  argue 
that  she  may  have  intended  to  give  the  cer- 
tificates to  Joseph.  The  presumption  of  gift 
that  arises  between  parent  and  child  does  not 
exist  between  brother  and  sister.  They  are 
wltliin  the  rule  of  strangers,  and  between 
them  no  gift  Is  presumed  and  none  was 
shown.  Harris  v.  Mdntyre,  118  111.  275,  8 
N.  E.  182.  The  certificates  were  not  indorsed 
by  Joseph,  and  there  is  no  evidence  that 
Mary  received  any  consideration  for  them 
except  as  they  went  into  this  property. 
There  is  not  the  slightest  evidence  from  which 
a  loan  can  even  be  suspected.  Business 
transactions  involving  a  sale  or  loan  of  this 
magnitude  leave  some  antecedent  or  subse- 
queat  marks  or  indicia  by  which  they  can  be 
traced.  Here  nothing  of  that  character  is 
present,  and  any  Indication  of  a  gift,  loan, 
or  sale  of  these  certificates  to  Joseph  is  want- 
ing. Coimsel  say  he  repeatedly  and  consist- 
ently daring  his  lifetime  claimed  and  assert- 
ed that  he  had  Ein  interest  in  the  property. 
We  have  searched  the  record  diligently  and 
fail  to  find  any  legitimate  evidence  showing 
that  he  ever  made  such  a  claim  or  conten- 
tion ;  on  the  contrary,  there  is  evidence  that 
he  stated  on  different  occasions  that  he  had 
no  interest  in  the  property. 

Joseph  Hunter  died  In  the  spring  of  1008, 
and  his  mother  died  in  the  fall  of  1909. 
Plalntifr  asserted  no  trust  against  Mother 
Hunter,  and  it  was  not  until  this  suit  was 
brought  In  July,  1911.  that  it  was  ever  as- 
serted by  any  one  that  Joseph  Hunter  was 
the  beneficiary  of  a  resulting  trust  in  tlUs 
property.  Counsel  must  have  anticipated 
that  they  could  not  successfully  maintain  an 
action  for  all  the  property  when  they  claim- 
ed and  sued  for  only  one-third.  Beyond  the 
mere  legal  presumption  of  ownership  arising 
from  the  temporary  iMSsesslon  of  the  Indors- 
ed paper,  plalntlfT  did  nothing  to  establish  a 
prima  fade  case  that  Joseph  Hunter  had  ac- 
quired, In  Ills  own  right,  over  $50,000  worth 
of  certificates  of  deposit  issued  to  and  owned 
by  his  sister,  which  were  used  in  paying  for 
this  property.  This  is  an  equitable  suit  in 
which  the  court  looks  through  and  beyond 
the  purely  technical  presumption  of  law  aris- 
ing from  the  mere  possession  of  indorsed  ne- 
gotiable paper  and  goes  Into  the  whole  trans- 
action. Viewed  In  this  light.  It  would  be  an 
unjust  and  improper  application  of  the  law 
merchant,  a  perversion  of  legal  principles, 
and  unconscionable  to  stop  at  this  legal  pre- 
sumption of  ownership  and  hold  that  Joseph 
Hunter  was  the  sole  owner  In  his  own  right 
of  these  certificates,  merely  because  be  re- 
ceived them  from  the  defendant  indorsed  and 
delivered  them  to  Mr.  Hughes  to  be  used  in 
paying  for  the  Shell  Block.  The  Judgment 
cannot  be  sustained  npon  the  theory  of  a 
prima  facie  case  that  Joseph  Hunter  owned 
the  certificates  because  he  had  their  posses- 
sl<ai  Indorsed,  and  delivered  them  to  Mr. 


Hughes.  The  lower  court  expressly  repudiat- 
ed it  and  stated  that  the  evidence  did  not 
warrant  any  such  belief.  It  very  properly 
found  and  held  that  plalntifC  admitted  that 
there  were  other  beneficiaries  than  Joseph, 
that  he  was  not  the  sole  beneficiary,  but  that 
Mary  and  her  father  each  owned  a  one-third 
interest  in  the  property.  If  he  was  not  the 
sole  beneficiary  and  they  were  beneficiaries, 
as  plaintUI  admits,  and  as  her  counsel  say 
they  have  always  contended,  they  became 
such  because  they  furnished,  at  the  incep- 
tion of  the  trust,  one-third  the  money  used 
in'  the  purchase.  They  could  not  become 
beneficiaries  after  the  purchase.  The  status 
of  each  beneficiary  must  be  determined  by 
the  money  he  furnished  wtilch  went  into  the 
property  at  the  time  it  was  deeded.  The 
ownership,  if  any,  in  a  resulting  trust,  Is  de- 
termined by  who  furnished  the  money  that 
went  into  the  property  at  the  time  the  title 
was  taken  in  the  name  of  another.  An  im- 
plied trust  like  this  is  created  at  once  when 
the  deed  is  made,  and  is  coeval  with  the 
deed.  The  cestui  of  this  trust  was  created 
at  the  time  the  deed  was  taken  conveying 
the  legal  title  to  Mrs.  Hunter.  No  subse- 
quent action  of  the  parties  could  change  this 
particular  trust  Plaintiff  only  claims  an  in- 
terest pro  tanto  according  to  the  proportion 
of  the  consideration  furnished  by  her  hus- 
band, and  she  must  show  the  precise  amount 
of  his  funds  that  went  into  the  prc^erty  when 
the  deed  was  made.  The  coiirt  determined 
this  matter  by  finding  that  there  had  been  a 
commingimg  of  their  funds  by  Joseph,  Mary, 
and  their  father  after  the  dissolution  in 
January,  1000,  by  reason  of  wblch  each  own- 
ed an  undivided  one-third  interest  in  the  cer- 
tificates, and  counsel  repeatedly  say  in  their 
brief  that  they  have  always  contended  that 
Joseph  Hunter  at  all  times  owned  such  an 
interest  in  the  certificates.  They  have  made 
no  trlfilng  contention  that  they  meant  by 
tills  that  he  owned  a  one-third  Interest  be- 
cause be  owned  the  whole  of  the  certificates. 
By  the  ordinary  use  of  words,  It  is  the  com- 
mon understanding  that,  when  a  party  says 
he  owns  a  one-third  interest  in  property,  that 
Is  all  he  does  own.  The  question,  then,  Is 
whether  Joseph  Hunter  owned  a  one-third  in- 
terest in  the  certificates  that  went  into  the 
property,  not  whether  he  owned  the  whole 
of  them ;  and  argument  about  a  prima  facie 
case-made,  that  he  owned  the  whole  of  the 
ceitificates.  Is  foreign  to  the  case  and  imma- 
terlaL  Instead  of  clarifying,  it  only  con- 
fuses and  befogs  the  issue.  Such  a  conten- 
tion Is  not  In  the  case,  and  should  be  disre- 
garded. OThe  real  issue  Involved  Is  whether 
the  evidence  Justifies  the  finding  of  the  lower 
court  that  Joseph  Hunter  owned  a  one-third 
interest  in  the  certificates. 

[8]  8.  It  Is  very  adroitly  argued  that  as 
plaintiff  concedes  a  definite  interest  to  de- 
fendant, if  she  is  dissatisfied,  the  burden  of 
proof  is  upon  her  to  establish  a  [greater  l]M/> 
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terest  Defendant  now  bolds  Che  legal  title, 
conveyed  to  her  In  purported  execution  of 
the  trnst,  and  plaintiff  must  by  proof,  and 
not  by  concessions,  establlsb  an  Interest  in 
ber  Intestate  in  a  resulting  trust  in  tbe 
property.  Tbe  issue  is  not  wbetber  defend- 
ant bas  a  greater  interest  in  tbe  property 
than  plaintiff  concedes,  but  wbetber  plain- 
tiffs intestate  owned  a  third  interest  in  the 
property  deeded  by  the  trustee  to  defend- 
ant, and  the  burden  was  upon  plaintiff  to 
establish  such  interest  in  ber  husband  by 
clear,  unequivocal,  and  decisive  evidence. 
Hayden  v.  Dannenberg,  42  Okl.  776,  143  Paa 
859;  Van  Buskirk  v.  Van  Buskirk,  148  111. 
9,  85  N.  H.  383 ;  Woodside  v.  Hewel,  109  CaL 
481,  42  Pac.  162 ;  Plass  v.  Plass,  122  CaL  8, 
54  Pac.  872.  Tbe  Oklahoma  case  contains  an 
interesting  and  valuable  collection  of  author- 
ities from  many  states  relating  to  the  quan- 
tum of  proof  required  in  cases  of  this  na- 
ture. 

Mother  Hunter  was  a  nominal  purchaser. 
Some  one  else  paid  tbe  purchase  price,  for 
whom  she  held  the  title  In  trust  It  stands 
to  reason  }f  Joseph,  Mary,  and  ber  father 
each  furnished  one-third  the  purchase  price 
and  each  owned  an  undivided  one-third  in- 
terest in  the  property,  that  Mother  Hunter 
must  have  known  it  The  law  will  not  pre- 
sume she  betrayed  the  confidence  reposed  in 
her,  violated  ber  trust,  and  defrauded  tbe 
other  members  of  the  family  by  conveying 
property  they  owned  to  Mary.  She  made  an 
open  and  public  conveyance  to  defendant, 
which  was  placed  upon  record,  conveying  to 
ber  the  legal  title ;  it  Is  this  title  plaintiff  Is 
seeking  to  overthrow,  and  it  will  be  presum- 
ed, under  such  circumstances,  that  the  trus- 
tee did  ber  duty  and  made  the  conveyance 
in  lawful  execution  of  the  trust.  The  legal 
title  in  such  a  case  Is  presumed  to  be  a  good 
title  until  the  contrary  appears,  and  plain- 
tiff, claiming  it  is  not — ^that  her  Intestate 
was  a  beneficiary,  and  that  the  trustee  vio- 
lated the  trust — ^has  the  burden  of  estab- 
lishing ber  claim  by  clear  and  convincing  ev- 
idence, and  could  not  shift,  escape,  discharge, 
or  overcome  such  burden  by  conceding  in  her 
complaint  an  interest  in  tbe  defendant  less 
than  the  whole.  The  trustee  conveyed  the 
legal  title  to  defendant  in  apparent  good 
faith,  in  execution  of  the  trnst,  and  plain- 
tiff brought  this  snit  claiming  a  resulting 
trust  to  the  extent  of  a  one-tblrd  interest 
in  tbe  property  in  favor  of  her  husband, 
which  she  has  tbe  burden  of  establishing. 
Plaintiff's  position  before  the  court  was  that 
her  intestate  owned  a  one-third  interest  in 
tbe  certificates  traced  Into  tbe  property,  and 
she  bad  tbe  burden  of  sustaining  ber  posi- 
tion by  the  kind  and  quality  of  proof  requir- 
ed in  establishing  a  beneficial  interest  in 
such  cases,  and  conceding  an  Interest  in  tbe 
property  to  defendant  did  not  relieve  ber  of 
this  burden. 

4.  The  Judgment  of  the  trial  court  that 


Mrs.  Hunter  was  Joseph  Hunter's  trustee  of 
a  resulting  trust  is  based  upon  a  finding  that 
there  was  a  commingling  of  funds,  subse- 
quent to  the  division  in  1900,  by  Mary,  Jos- 
eph, and  their  father,  which  resulted  in  eacb 
owning  a  one-third  Interest  In  tbe  certificates. 
Such  finding  can  only  be  sustained  upon 
clear,  strong,  certain,  and  convincing  proof. 
The  evidence  is  that  March  10,  1900,  Joseph 
Hunter  received  from  the  copartnersh^)  all 
the  funds  belonging  to  him;  but  there  is  no 
testimony  to  the  effect  that  he  afterwards 
turned  a  dollar  from  any  source  over  to  his 
sister  or  his  father,  or  that  he  commingled  a 
penny  with  their  funds,  or  was  the  owner  of 
any  part  of  the  money  entering  into  these 
certificates.  After  the  final  payment  on  the 
mine  in  1899  and  before  the  division  in  1900. 
Father  Hunter  held  $58,565  of  tbe  copart- 
nership funds  in  his  own  name.  The  oom- 
mlngUng  prior  to  this  division  was  in 
fourths,  not  thirds,  and  after  tbe  division 
there  Is  no  evidence  that  tbe  funds  of  any 
of  the  members  of  the  family  were  commin- 
gled or  Invested  In  certificates  of  deposit 
standing  in  tbe  name  of  some  member  of  the 
family,  as  found  by  the  court,  unless  the 
giving  of  the  five  certificates  in  1910  by  Fa- 
ther Hunter  to  Mary  constituted  the  com- 
mingling to  which  the  court  referred. 

5.  The  lower  court  mentl(»is  the  proof  of 
certain  "unquestioned  facts"  as  Vie  basis  for 
holding  that  Joseph  Hunter  at  his  death 
owited  a  one-third  Interest  in  the  Shell  BIo<^ 
The  court  found,  and  the  evidence  shows, 
the  Shell  Block  was  paid  for  by  cashing  nine 
certificates  of  deposit  standing  in  tbe  name 
of  Mary  Hunter,  so  the  "unquestioned  facts" 
mentioned  by  the  court  must  establlsb  that 
Joseph  Hunter  owned  a  one-third  interest  in 
the  certificates.  One  f&ct  mentioned  by  the 
court  is  that  Joseph  Hunter  kept  the  bal- 
ance of  $1,208.44  wbidi  Mr.  Hughes  said  in 
his  receipt  was  to  be  returned.  When  we 
remember  that  Mr.  Hughes  was  acting  for 
another,  his  receipt  undoubtedly  means  the 
balance  was  to  be  returned  to  the  owner  of 
the  certificates.  If  Joseph  Hunter  owned 
the  certificates,  and  was  acting  for  himself, 
with  Mr.  Hughes  as  his  counsel,  no  receipt 
was  necessary,  and  there  is  little  probability 
that  one  would  have  been  asked  for  or  giv- 
en. There  Is  no  evidence  that  the  discount 
teller  recdved  any  instructions  about  the  bal- 
ance, and,  when  be  paid  the  note  by  cash- 
ing IJie  certificates,  it  was  natural,  in  tbe  ab- 
sence of  Instructions,  that  be  should  place 
the  balance  to  Joseph  Hunter's  credit  True, 
Joseph  shortly  afterwards  left  for  New  York 
and  checked  out  tbe  balance,  but  because  he 
used  bis  sister's  money  without  her  con- 
sent, and  because  she  did  not  institute  crim- 
inal or  civil  proceedings  against  him,  is  no 
evidence  that  be  owned  a  one-third  Interest 
in  tbe  certificates.  If  he  had  owned  such 
an  Interest,  he  should  have  taken  only  one- 
third  and  not  tbe  entire  balance.     As  he 


Digitized  by  ^OOQIC 


Oal<x) 


XKVim!  T.  HINSHUIA 


1167 


claimed  to  bave  savad  114200  In  Interest  on 
tbe  certificates  and  the  evidence  shows  he 
thought  of  claiming  a  oommlssion  for  his 
serTlces,  he  may  hare  eased  his  conscience 
om  the  ground  that  he  considered  he  was  en- 
titled to  the  balance.  But,  aside  from  what 
bis  motives  may  have  been,  the  mere  fact 
that  he  retained  this  amount  Is  no  proof  that 
he  owned  a  one-third  interest  in  the  certifi- 
cates. 

.  [7]  a  Another  so-called  "unquestioned  fact" 
is  that  it  is  said  that  Father  Hunter  testified 
that  Mary,  Joseph,  and  himself  owned  the 
certificates  jointly.  His  evidence  Is  exactly 
to  the  contrary,  and  no  witness  disputed  It 
He  testified  that,  in  the  setUement  of  1900, 
Mary  and  Joseph,  as  their  receipts  show, 
were  paid  in  full;  that  the  $24,960,  repre- 
sented by  five  certificates  standing  in  bis 
name,  was  his ;  and  that  Joseph  had  no  in- 
terest therein.  He  was  called  as  a  witness 
by  plaintiff,  and  further  testified  that  he  In- 
dorsed the  certificates  and  gave  them  to 
Uaxy,  after  which!  they  bdonged  to  her,  and 
that  he  had  no  interest  in  them  or  the  prop- 
erty they  were  used  to  purchase.  He  was  in 
bis  dotage,  and  at  times  his  evidence  appears 
silly ;  but  he  was  frank  and  open,  and  there 
is  no  suggestion  tbfit  he  was  intentl<»ially 
evLsive  or  trying  to  dec^ve  the  ooart  When 
It  is  considered  that  be  was  past  74  yeara  ot 
age,  In  his  second  childhood,  and  that  his 
mind  and  memory  were  slow  and  weak  in  ac- 
tlcxi,  there  Is  no  difficulty  in  understanding 
his  manner  ^nd  demeanor  on  the  trial  and 
the  effect  of  his  evldenoa  We  are  persuaded 
that  the  ooort  must  have  taken  what  be  ad- 
mitted be  said  oat  of  court  Instead  of  bis 
testimony  on  the  trial,  as  bis  evidence. 
Plaintiff  could  not  prove  that  Joseph  Hunter 
owned  a  one-third  interest  in  the  Shell 
Block,  by  what  Father  Hunter  stated  out  of 
court.  No  Hairn  was  made  that  he  was  a 
hostile  witness  who  had  deceived  plaintiff,  or 
tbat  bis  evidence  was  a  surprise,  and  no  re- 
quest was  made  for  permission  to  cross-ex- 
amine bim  for  this  reason,  to  lay  the  ground 
for  impeachment  After  be  had  testified  as 
above  stated,  hia  attention  wias  called  to  the 
alleged  contradictory  statements  made  by 
him  out  of  court,  by  plaintiff's  counsel,  and 
be  admitted  making  them,  but  explained  that 
after  seeing  the  certificates  which  he  had  in- 
dorsed over  12  years  before,  and  thinking  the 
matter  over,  it  had  refreshed  bis  memory  so 
that  he  recollected  the  facts  more  clearly 
relating  to  the  transaction,  and  that  be  was 
mistaken  In  what  he  had  said  out  of  court 
Counsel  could  only  ask  his  witness  such  ques- 
tions for  the  purpose  of  refreshing  his  memr 
ory,  and  not  for  the  purpose  of  proving  that 
Josei^  Hunter  owned  a  one-third  interest  in 
the  certificates.  The  time  and  place  Father 
Hunter  could  testify  to  what  Interest  Joseph 
had  in  the  certificates,  was  on  the  trial. 
Counsel  bad  the  right,  for  the  purpose  of  re- 
freshing bis  memory,  to  qpU  bis  attention  to 


any  alleged  oontiadlctoiy  statements  made 
out  of  court;  but  It  would  be  an  anomalous 
proceeding  to  predicate  facts  on  a  trial  upon 
the  unsworn  statements  of  a  witness  out  of 
court 

7.  Another  "unquestioned  Dact"  stated  by 
the  court  is  that  Father  Hunter  received  one- 
third  the  income  from  the  Shell  Block. 
There  la  no  such  evidence  in  the  record. 
The  statement  is  probably  based  upon  the 
fact  that,  at  the  death  of  Mrs.  Hunter,  the 
family  safety  deposit  box  contained  $12,000 
in  cash  of  which  Mr.  Hunter  claimed  $8,000, 
and  said  $4,000  belonged  to  bis  wl^e,  and  It 
is  said  as  $8,000  approximates  one-third  the 
net  Income  of  the  Shell  Block  during  the  peri- 
od, therefore  this  must  have  been  the  net 
Income  received  by  him.  Because  he  claimed 
to  own  this  $8,000  is  no  proof  it  was  Income 
received  by  him  from  the  Shell  Block.  Mr. 
Hunter  possessed  money  and  had  sources  of 
income  other  than  from  the  Shell  Block. 

8.  Notwithstanding  counsel's  argument  that 
Miary  may.  In  her  generosity,  bave  given 
these  certlJQcates  to  Joseph  It  is  seriously 
contended  her  bank  account  was  so  very  lim- 
ited and  she  was  so  avaricious  as  to  claim 
the  entire  $12,000  In  the  safety  depoedt  box 
after  her  mother's  death ;  that.  It  the  Sbel! 
BlodE  belonged  to  ^r,  she  would  not  bave 
permitted  one-third  the  Income  to  be  paid  to 
her  father  and  brother,  each.  In  the  first 
place,  there  Is  no  proof  that  one-third  tbie 
income  was  paid  to  either  of  them,  and,  sec- 
ondly, we  do  not  see  how  her  pecuniary  con- 
dition or  avarldons  nature  can,  if  the  state- 
ments concerning  them  were  true,  be  used 
against  her  as  any  proof  that  Joseph  owned 
a  one-third  Interest  in  the  certificates.  Wb«i 
we  remember  there  Is  evidence  to  the  effect 
that  Mra  Hunter  hesitated  some  time  before 
deeding  the  Hunter  Block  to  Father  Hunter, 
and  only  consented  to  do  so  after  it  was 
agreed  that  Mary,  at  her  mother's  death, 
should  have  the  cash  in  the  safety  deposit 
box,  there  is  nothing  unusual  or  strange  In 
her  claiming  it  The  evidence  does  not  sup- 
port the  contention  that  she  had  a  quarrel 
with  her  father  over  this  money.  Each 
claimed  it,  but  they  settled  the  matter  amica- 
bly by  dividing  it  equally.  Father  Hunter 
denied  that  any  of  the  income  from  the  Shell 
Block  was  paid  to  him,  and  the  finding  that 
h«  received  one-third  of  it  is  unsupported  by 
any  evidence. 

9.  It  is  further  contended,  as  an  establish- 
ed fact,  that  Joseph  Hunter  owned  and  was 
paid  one-third  the  net  InoMne  from  the  Shell 
Block.  There  is  no  proof  of  either.  An 
analysis  of  the  ifigures,  taken  month  by 
month,  shows  the  fallacy  of  such  a  finding, 
and  discloses  that  the  ratio  betweoi  his 
monthly  allowance  and  the  monthly  net  lu- 
come  from  the  Shell  Block  is  not  as  1  to  3,  or 
anything  like  it  It  took  the  net  Income  of 
four  inonths  qach  year  to  pay  the  taxes,  and 
there  were  other  heavy  exgeaaea.  The  prop- 
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erty  doilng  the  first  part  of  the  period  only 
brought  a  gross  Income  of  $500  a  month, 
which  was  paid  to  Mrs.  Hunter,  who  always 
bad  the  entire  charge  and  management  of 
the  Income  and  property. 
Joseph  Hunter  left  Colorado  in  December, 

1901,  and  did  not  retoni  nntU  Mardb,  1907. 
There  is  no  evidence  that  he  received  any  of 
the  Income  from  Jannary,  1903,  to  January, 
1905,  except  on  one  or  two  occasions  when  he 
managed  to  get  hold  of  the  monthly  check 
which  he  probably  appropriated  as  he  did  the 
$1,206.44.  Daring  this  time  he  leased  the 
safety  d^;>0Bit  vault  in  one  of  the  butdness 
blocks  in  Denver  and  made  a  business  of 
renting  the  boxes  to  othera  He  was  to  pay 
$75  a  month  for  this  privilege,  but  bis  moth- 
er paid  it  for  bim,  and  he  lived  cm  the  $100 
a  month  income  fiH)m  this  source.  He  w^ 
unable  to  support  himself  on  account  of  Ills 
habits,  and  the  fkunily  helped  to  take  care  of 
him;  but  there  is  no  evidence  that  he  drew 
or  was  paid  an  income  from  the  Shell  Blodc 
Beginning  with  the  month  of  January,  1905^ 
fifter  he  left  Oolorado,  his  mother  gave  him 
an  allowance  of  $160  a  month,  which  was 
sent  to  him  by  the  agent,  and  during  the  first 
stz  months  one-half  was  charged  to  the  Shell 
Block  and  one-half  to  the  Hunter  Block. 
During  the  balance  of  his  life  the  gross  in- 
come from  the  Shell  Blodc  was  $560  per 
month  and  the  net  very  much  less.  Notwith- 
standing this,  he  received  an  allowance  of 
$200  a  month  from  bis  mother,  sent  him  by 
the  agent  of  the  property  at  her  direction, 
irrespective  of  the  Income,  which  remittance 
was  largely  In  excess  of  one-third  the  net 
monthly  earnings  of  the  property.  The  re- 
mittances to  Joseph  were  never  based  upon 
pny  ownerstup  he  had  in  the  income.  If 
they  had  beoi,  there  would  have  been  many 
months  when  he  would  have  received  noth- 
ing, and  at  no  time  would  he  have  received 
$200  «.  month.  He  was  a  spendthrift  and 
drank  intoxicating  liquors  to  excess.  There 
is  evidence  that  he  soon  squandered  his  for- 
tune, and  no  evidence  that  he  was  engaged  In 
any  profitable  employment  In  fact,  tlvere  is 
evidence  Qiat  he  was  incapacitated  from 
earning  a  living,  and  that  his  mother  support- 
ed him.  He  spent  muchf  of  his  time  in  New 
Tork,  Boston,  Toungstown,  and  the  South, 
during  which  time  the  family  on  two  occa- 
sions had  to  send  him  money  in  addition  to 
the  monthly  allowance.  He  returned  to 
Colorado  in  the  spring  of  1907,  where  be  died 
in  March,  1906.  During  this  time  he  was 
8i<A  of  a  fatal  disease,  and  the  family  paid 
his  hotel,  doctor,  hospital,  nurse,  funeral,  and 
other  expenses;  but  there  is  no  evidence 
these  were  paid  out  of  any  Income  owned  by 
him  in  the  Shell  Block.  There  is  testimony 
that  be  told  a  nel^bor,  in  the  summer  of 

1902,  that  he  had  spent  over  $20,000  on  his 
first  wife  and  she  had  left  bim ;  that,  if  It 
were  not  for  his  mother  and  sister,  he  would 
be  a  dog  vjfoa  the  streets.    The  mere  ftict 


that  the  allowance  or  part  of  It,  or  the  money 
given  him  by  his  mother,  came  from  Income 
from  the  Shell  Block,  without  any  proof  that 
he  owned  it,  does  not  raise  a  presumption 
that  he  had  any  interest  In  the  block  or  In 
the  certificates  that  paid  for  it 

10.  PlalnUfC  alleges  that  Joseph  Hunter 
had  the  entire  management  and  coaixol  of 
the  property  from  the  time  it  was  purchased 
In  January,  1903,  to  the  time  of  his  death 
in  March,  1906,  and  that,  after  paying  all 
expenses,  he  distributed  one-third  of  the  in- 
come to  Mary,  one-thtrd  to  his  father,  and 
kept  one-third  for  himself.  These  are  not 
the  facts.  The  evidence  is  that  Mrs.  Hunter 
had  the  entire  charge,  control,  and  manage- 
ment of  the  property  and  income,  which  was 
paid  to  her.  She  was  the  only  peisoa  the 
agent  recognized  as  having  any  interest  In 
or  authority  over  the  property. 

[I]  11.  Unfavorable  comment  is  made  in 
the  argument  on  the  failure  of  defendant  to 
take  the  stand  and  testify.  The  statute 
(Laws  of  1911,  p.  676)  provides  that  no  party 
to  any  dvll  action  shall  be  allowed  to  tes- 
tify therein,  in  his  own  behalf,  when  any  ad- 
verse party  sues  or  defends  as  the  bdr  of 
any  deceased  person,  unless  called  by  the  ad- 
verse party.  Plaintiff  was  suing  as  the  heir 
of  Joseph  Hunter,  deceased,  and  did  not  call 
the  adverse  party  as  a  witness.  The  statute 
provides,  in  sudb  a  case,  the  defendant  shall 
not  be  allowed  to  testify. 

[I]  12.  Plaintiff,  over  the  objection  of  de- 
fendant, testified  on  rebuttal  to  purported 
conversations  with  Mrs.  Hnnter,  in  whldi 
she  claimed  the  latter  admitted  Joseph  bad 
an  interest  in  the  Shell  Block.  This  was  an 
attempt  to  establish  that  Joseph  Hunter 
owned  a  one-third  interest  In  the  property 
by  declarations  and  admissions  of  the  tms- 
tee,  was  for  the  purpose  of  proving  interest 
and  was  not  rebuttal  evidence,  but  belonged 
to  plaintiff's  case  in  chief.  Plaintiff  was  ia 
court,  and  counsel  offered  no  excuse  for 
vrithholding  this  evidence,  and  the  situation 
presented  nothing  appealing  to  the  discretion 
of  the  court  to  admit  such  testimony  on  re- 
buttal. Counsel  had  no  right  to  intention- 
ally hold  back  affirmative  evidence  in  chief, 
tending  to  prove  Interest,  and  Introdaoe  It 
in  this  manner  without  good  reason  there- 
for. Hardesty  v.  People,  52  Colo.  450,  121 
Pac.  1023.  In  support  of  a  motion  for  a  new 
trial,  affidavits  were  filed  setting  out  newly 
discovered  evidence  shortly  after  the  trial, 
which  was  very  material  to  defendant  If 
this  evidence  in  chief,  put  in  on  rebuttal, 
had  been  introduced  in  its  proper  place,  de- 
fendant might  have  discovered  this  testimony 
in  time  to  have  Introduced  it  on  the  trial. 
We  do  not  reverse  the  case  on  this  account, 
however,  but  simply  call  attention  to  it  aa 
a  matter  of  improper  practice.  The  case  is 
reversed  because  of  insufficient  testimony  to 
support  the  allegations  of  the  complaint 

[II]  18.  Space  does  not  permit  as  to  de- 
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tall  the  porported  cooTeraatlons  of  the  plain* 
tur  with  Mn.  Hunter.  Their  general  trend 
and  snbBtance  was  to  the  effect  that  she  had 
on  different  occasions  In  1904  and  1907  told 
plaintiff  that  Joseph  had  an  Interest  In  the 
Shell  Block.    Once  she  nses  this  language: 

"Mother  Hunter  said  I  was  to  receive  raj  |200 
a  month  the  same  bb  Joe  had  received  it,  and  I 
should  do  so  until  the  block  was  sold,  after  that 
I  was  to  receive  Joe's  share — a  one-third  inter- 
est- 
Alleged  conversations  testified  to  by  the 
Interested  party  many  years  after  they  are 
said  to  have  occurred,  with  a  trustee  who 
died  before  the  trial,  and  always  at  a  time 
when  no  one  else  was  present  and  when  there 
was  no  possible  way  of  contradicting  them, 
are  not  looked  upon  favorably.  Slight  modi- 
fications In  the  words  spoken  may  change  the 
whole  meaning.  This  class  of  testimony  is 
always  regarded  as  weak  and  unreliable.  Is 
viewed  with  suspicion,  and  should  be  scru- 
tinized with  the  greatest  care. 

In  Leroy  v.  Norton,  49  Oolo.  490,  US  Paa 
629,  It  la  said: 

"It  seems  to  be  generally  accepted  that  a  re- 
sulting trust  cannot  be  established  upon  the  ad- 
mission of  the  [alleged]  party  alone. 

In  Rlngo  V.  Bichardson,  63  Mo.  385,  It  Is 
held  that  verbal  admissions  of  deceased  per- 
sons as  to  resulting  trusts  should  never  be 
received  except  apon  clear,  strong,  unequivo- 
cal, and  weU-corroborated  testimony.  To  the 
same  effect,  see  Freeman  v.  Peterson,  46 
Colo.  102,  100  Pac.  eOO,  and  Van  Busklrk  v. 
Van  Busklrk,  148  IlL  19,  35  N.  H.  383.  These 
alleged  admissions  did  not  corroborate  that 
Joseph  Hunter  paid  one-third  the  purchase 
price,  because  there  was  no  such  proof;  they 
are  In  confilct  with  what  Mrs.  Hunter  ac- 
tually did  In  her  Interpretation  of  the  trust 
and  In  conflict  with  plalntifTs  conduct  and 
what  occurred  after  Joseph's  death.  There 
was  evidence  that  Mrs.  Hunter  told  plaintiff 
she  should  have  an  allowance  of  $100  per 
month  as  long  as  her  name  remained  Hunt- 
er. We  are  aware  that  plaintiff  denied  this, 
but  the  facts  are  she  received  and  accepted 
su<di  an  allowance  for  over  two  years  after 
Joseph's  death  without  remonstrance  or  any 
dalm  that  she  was  entitled  to  an  income  or 
any  Interest  in  the  proi>erty.  She  admitted 
that  she  intentionally  deceived  the  family  as 
to  her  subsequent  marriage  and  that  she 
falsified  In  her  letters.  After  Josei^'s  death, 
plaintiff  returned  to  Boston  In  the  fall  of 

1908,  remarried  In  the  spring  of  1909,  and  re- 
turned to  Denver,  where  she  remained  dur- 
ing that  summer.  She  concealed  her  mar- 
riage from  the  Hunters,  passing  herself  off 
to  them  as  Joseph's  widow.  She  returned  to 
Boston  In  the  fall,  coming  back  In  November, 

1909,  and  attending  Mrs.  Hunter's  funeral  as 
Joseph's  widow,  still  concealing  her  mar- 
riage. The  fact  that  she  had  remarried  was 
accidentally  discovered  In  the  spring  of  1910, 
when  Mrs.  Irvine  wrote  her  that  she  and  her 
husband  were  coming  to  Boston  and  would 
visit  her.     The  oorreqrandence   which  fbl- 


lowed  led  to  the  discovery  of  ber  second  mar- 
riage and  the  allowance  of  $100  per  month 
was  stopped.  Plaintiff  then  wrote  a  letter  in 
which  her  only  complaint  was  that  she  did 
not  receive  the  $100,  and,  although  this  was 
more  than  two  years  after  Joseph's  death, 
she  made  no  claim  of  ownership  In  the  In- 
come or  to  any  Interest  in  the  Shell  Block. 
Her  complaint  being  Ignored,  In  October, 
1910,  she  wrote  a  threatening  letter  In  which 
she  remarks  that  Joseph  Hunter  made  all 
the  money  Invested  In  the  Hunter  and  Shell 
Blocks  and  for  safety  placed  the  title  in  his 
mother's  name;  that  he  had  acquainted  her 
with  every  detail  concerning  his  business; 
that,  previous  to  bis  death,  his  mother  had 
promised  him  that,  untU  the  property  should 
be  sold,  she  should  rec^ve  an  Income  of  $200 
a  m<mth,  and  in  the  event  of  Mother  Hunter's 
death  she  should  Inherit  one-half  of  all  the 
property  standing  In  her  name ;  and  that  she 
understood  such  a  vrill  had  been  made.  Judg- 
ed by  her  conduct  when  the  act  was  in  the 
doing,  she  had  no  thought  of  claiming  the 
Income  or  a  third  Interest  In  the  property. 
For  over  two  years  she  gladly  accepted  an 
allowance  of  $100  a  month,  practiced  decep- 
tion to  retain  it,  and,  when  It  ceased,  ber 
only  complaint  was  because  she  no  longer 
received  It  When  she  found  It  would  not  be 
renewed,  she  became  abusive,  claimed  a  half 
Interest  in  all  the  property,  and  It  was  not 
until  this  suit  was  brought  In  July,  1911, 
that  she  changed  ber  tactics  and  claimed  a 
one-third  Interest  as  the  beneficiary  of  a  re- 
sulting trust 

The  evidence  in  support  of  plalntifTs  claim 
should  have  been  clear,  strong,  satisfactory, 
and  convincing  that  Joseph  Hunter  owned  a 
one-third  interest  in  the  certificate;  the  pro- 
ceeds of  which  paid  for  the  Shell  Block. 
Whltsett  V.  Kershow,  4  Colo.  419 ;  Lundy  v. 
Hanson,  10  Colo.  267,  26  Pac.  810 ;  McClure 
V.  Commissioners,  19  Colo.  122,  34  Pac.  763; 
MuUen  V.  McKlm,  22  Colo.  468,  45  Pac.  416; 
Nesmlth  v.  Martin,  32  Colo.  77,  75  Pac.  590; 
Freeman  v.  Peterson,  45  Colo.  102,  100  Pac. 
600 ;  I^eroy  v.  Norton,  49  Colo.  490,  113  Pac. 
529 ;  Bank  v.  Campbell,  2  Colo.  App.  271,  30 
Pac.  357;  Doll  v.  Gifford,  18  Colo.  App.  67, 
66  Pac.  676;  Keuper  v.  Mette,  239  HI.  686, 
88  N.  B.  218;  Metropolitan  Bank  v.  Perry, 
259  lU.  183,  102  N.  E.  218;  Stephens  v.  St 
Louis  Co.,  260  lU.  364,  103  N.  E.  190;  Cun- 
ningham V.  Cunningham,  126  Iowa,  681,  101 
N.  W.  470;   Pom.  Eq.  Jnr.  vol.  3,  i  1040. 

There  is  a  statement  in  the  findings  of  the 
court  that  the  evidence  was  very  conflicting. 
We  have  read  the  record  carefully  several 
times  and  fall  to  find  such  conflict.  Lillian 
El  Irvine  testified  that,  the  evening  follow- 
ing the  funeral  of  Mrs.  Hunter,  plaintiff  ask- 
ed witness  If  Mrs.  Hunter  left  a  will,  and 
said  she  hoped  that  'Mrs.  Irvine  would  get 
the  Abbott  (Shell)  Block;  that  she  deserved 
it  Amanda  Matthews,  the  nurse,  testified 
that,  after  the  funeral  of  Mrs.  Hunter,  plain- 
tiff had  a  conversation  with  her  in  n&r-, 
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ence  to  the  property  in  which  plaintiff  asked 
If  Mrs.  Hnnter  had  left  a  will,  and  witness 
told  her  that  the  Hunter  Block  had  been 
deeded  to  Mr.  Hunter  and  the  Shell  Block  to 
Mary;  that  plaintiff  remarked  she  thought 
Mary  ought  to  hare  it  because  she  deserved 
it,  it  was  hers.  Dr.  Irvine  testified  that  de- 
fendant made  a  statement  in  the  p-esence 
of  himself,  Mrs.  Hunter,  and  plaintiff,  that 
Joseph  aa  his  deathbed  said  that  his  only  re- 
gret was  that  he  was  leaving  his  wife  a 
pauper,  and  that,  if  Mary  would  see  that  she 
did  not  want  for  anything  while  her  name 
was  Hunter,  he  would  die  happy;  that  Mrs. 
Hunter  then  asked  plaintiff  if  $100  a  month 
would  he  sufficient  for  her  needs;  and  that 
plaintiff  repUed,  "Whatever  you  see  fit  to  give 
me.  Mother."  Plaintiff  denied  having  these 
three  conversations,  and  this  was  the  only 
conflict  in  the  testimony  of  any  of  the  wit- 


The  Judgment  is  reversed,  and  the  cause 
remanded,  with  directions  to  the  lower  court 
to  dismiss  the  bUL 

Reversed. 

HIIiL  and  WHTTB,  JJ.,  dissent  TBLL- 
EB,  J.,  not  participating. 


GIBSON  V.  BROWN.    (No.  81CL) 
(Supreme  Court  of  O>lorado.     Nov.  1,   1915.) 

Appeal  ako  Ebbob  «=s>1052— HABicutss  Kb- 

BOB — Admission  of  E^'IDENC■. 

Defendant  in  ejectment  establishinK  title 
under  a  tax  deed,  any  error,  in  admission  of 
evidence  by  defendant  that  plaintiff  did  not 
have  any  title,  was  Iiarmless. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  M  41T1-4177;  Dec:  Dig. 
«8=»1062.] 

Department  1.  Error  to  District  Court 
Logan  County;  H.  P.  Burke,  Judge. 

Action  by  Cliarles  E.  Oibson  against  G.  O. 
Brown.  Judgment  for  defendant  and  plain- 
tiff brings  error.    Affirmed. 

John  F.  Mall,  of  Denver,  for  plaintiff  In 
error.  Munson  ft  Munson,  of  Sterling,  for 
defendant  in  error. 

PEB  CURIAM.  Action  In  ejectment  by 
Gibson  ▼.  Brown  to  recover  possession  of  a 
quarter  section  of  land  in  Logan  county. 
Judgment  for  defendant  From  the  pleadings 
and  facts  all  the  material  questions  pre- 
sented have  I>een  determined  In  De  Forests 
V.  Oast,  20  Colo,  307,  38  Paa  244;  Bennet  v. 
Northern  Colorado  S.  L.  &  I.  Co.,  28  Colo. 
470,  48  Pa&  812,  58  Am.  St  Rep.  281 ;  Sil- 
ford  T.  Stratton,  54  Colo.  248,  130  Paa  827; 
Williams  V.  Conroy,  35  Colo.  117,  83  Pac. 
969 ;  Sullivan  t.  Collins,  20  Colo.  528,  39  Pac. 
834;  Walters  y.  Webster,  62  Colo.  649,  123 
Pac.  952,  Ann.  Oas.  1914A,  23;  Jackson  ▼. 
Larson,  24  Colo.  App.  548,  186  Pac.  81; 
Brinker  v.  U.  P.,  D.  &  6.  Ry.  Co.,  11  Oola 
App.  166,  65  Pac.  207;   Chlvington  v.  Colo- 


rado Springs  Ca,  9  Oolo.  697,  14  Pac.  212; 
Dyke  v.  Whyte,  17  Colo.  296,  29  Pac.  128; 
Bothwell  V.  Denver  V.  8.  Co.,  39  Colo.  221, 
90  Pac.  1127;  Gibson  ▼.  Woods,  68  Colo. 
644,  147  Pac.  349. 

Whether  either  party  in  ejectment  can  dis- 
pute or  Impeach  the  title  of  the  common 
grantor  Is  not  involved.  The  defendant  es- 
tablished title  under  a  tax  deed,  and  the 
testimony  introduced  by  defendant  from 
which  it  appears  that  plaintiff  did  not  have 
title  to  the  premises,  even  U  not  admls^lxle^ 
did  not  prejudice  him. 

Judgment  affirmed. 


LARIMER  «   WELD   RESBBVOIB  CO.   T. 
FT.  COLLINS  MILLING  &  ELEVA- 
TOR CO.  et  aL     (No.  8179.) 
(Supreme  Court  of  Colorado.     Nov.  1,  191&) 

1.  Plkadinq  €=»350— Monon  fob  JuDaiourr 
—Effect. 

Where  a  complaint  answer,  and  replica- 
tion  were  filed,  a  motion  by  defendant  for  judg- 
ment on  the  pleadings  admits  tlie  truth  of  all 
material  allegations  well  pleaded. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  H  1053,  1064,  1070-1077 ;  Dec  Dig. 
«=>360.] 

2.  Pleadino  ®=>349— Motion  rOB  Jwaiatn 
— Aduission. 

Where  an  issue  tendered  hy  the  answer  is 
admitted  by  the  replication,  the  court,  to  ren- 
der judgment  on  the  pleadings  for  defendant 
must  find  that  the  law  on  the  admitted  issue  re- 
quires the  motion  to  be  sustained. 

lEA,  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  U  1067-1069;  Dea  Dig.  «=»34»T^ 
8.  GOBFORATIONS  ^s»202—Aaiioti  BT  Stook- 

HOLDEBS— Pasties. 

Plaintiff  was  a  minority  stockholder  in  an 
irrigation  company,  and  osed  its  ditch  as  an  in- 
take to  fill  its  own  storage  reservoir.  If  plain- 
tiff was  a  consumer  of  water  for  direct  irriga- 
tion, it  did  not  appear  that  defendant's  appro- 
priation deprived  it  of  any  water  to  which  it 
was  entitled  for  that  purposew  B«U  that,  by 
virtue  of  plaintiff's  ownership  of  the  shares,  it 
was  not  entitled  to  sue  for  the  benefit  of  the 
irrigation  company  to  enjoin  defendant's  ap- 
propriation, but  suit  should  be  brought  in  the 
name  of  the  irrigation  company,  and,  if  it  re- 
fused, it  riiould  be  made  a  party  defendant. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  U  777-780,  822;   Dec.  Dig.  <g=>202i!l 

4.  Watebs  and  Water  Covbbeb  43»140— Ib- 

BIOAIION     RiOBTS— FBXOBITIEB. 

A  senior  appropriator  cannot  be  enjoined 
in  a  court  of  equity  by  a  Junior,  nor  will  a  ju- 
nior be  decreed  rights  of  seniority  and  given 
priority  in  diversion. 

[Bid.  Note.— Fbr  other  cases,  see  Waters  and 
Water  Courses,  Dec.  Dig.  «=>140.] 

6.  Watkbs  and  Watxb  Coubses  ^=>140— Di- 
VKBsioN— Adjudication  or  Pbiobities. 
Though  Irrigation  Act  1881  (Laws  1881, 
p.  164)  {  22,  provides  that  until  a  decree  ad- 
judicating priorities  shall  have  been  obtained 
no  claim  of  priority  shall  be  recognlted  by  the 
water  commissioner  in  distributing  water  in 
times  of  scarcity,  that  does  not  preclnde  the 
water  commissioner  from  recognising  a  prior 
vested  right  to  an  appropriation  for  power  pur- 
poses, wnich  had  existed  for  over  ten  years 
before  the  enactment  of  the  statute;  for  the 
statute   only   recognizes   irrigation    rights,    and 
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nnder  It  there  Is  no  pioTudon  Cor  adjadioitioii 
of  power  priorities. 

WIEd.  Note. — For  other  cases,  see  Waters  and 
ater  Courses,  Dec.  Dig.  (&=3l40.1 

6.  Watebs  and  Wateb  Coubses  «=9l40— Ap 

PBOPBIATION— PBIOBITT. 

Seas.  Laws  1903,  p.  297,  prorlding  for  ad- 
judications f6r  iHrior  appropriations  for  power 
purposes,  does  not  prohibit  the  water  oommia- 
sloners  from  recognirins  prior  vested  rights, 
and,  as  it  does  not  require  a  decre*  for  that  par- 
pose,  a  Tested  right  of  over  30  years  standing 
may  be  recogniced,  though  not  adjudicated  by 
any  decree. 

[Ed.  Note. — Vat  other  cases,  see  Waters  and 
Water  Courses,  Dec.  Dig.  *=»140.] 

Bd  Banc.  Bnor  to  District  Court,  Lari- 
mer Oomtty;  Bobert  O.  Strong,  Jud£& 

Action  by  the  Larimer  &  Weld  Beserrcdr 
Company  against  tlie  Ft  C(dllns  Hilling  & 
Elevator  Company  and  other&  There  waa  a 
judgment  for  defendants,  and  idaintiff  brings 
error.    Affirmed. 

This  action  was  brongbt  by  the  Larimer  ft 
Weld  Beeerrolr  Company,  as  plaintifl,  plain- 
tlfl  In  error,  against  the  Ft  CoUlns  Milling 
ft  Elevator  Company  and  the  official  water  of- 
ficers of  the  state.  Its  purpose  is  to  compel 
the  official  defendants  to  police  the  Cache 
la  Poodre  tlver  in  the  distribution  of  its  wa- 
ters, in  accordance  with  the  adjudication  de- 
crees for  irrigation  and  storage  purposes, 
and  to  prohibit  them  from  recognizing  the 
priority  of  appropriation  of  the  power  ca- 
nal belonging  to  the  milling  company.  The 
ground  stated  for  asking  such  relief  is  not 
that  plalnttfCs  reeerroir  appropriations  are 
senior,  but  that  the  prlorlly  on  the  river  of 
the  power  canal  has  not  been  settled  by  stat- 
utory adjudication,  and  it  is  claimed  that  the 
official  defendants  should,  nnder  our  irriga- 
tion statotes,  retrain  from  recognizing  it  in 
the  distribution  of  water  until  such  a  decree 
Is  obtained. 

In  the  official  dassiflcatlon  for  the  distri- 
Imtlon  of  water  at  the  natural  streams  of  the 
state  the  Cache  la  Pondre  river  and  Its  trib- 
utaries constttote  water  district  Na  8.  The 
power  canal  of  defendant  company  was  orig- 
inally constmcted  in  1867,  with  its  headgate 
located  abont  a  mile  above  the  dty  of  Ft 
CoUlns;  its  purpose  being  to  furnish  power 
for  the  operation  of  a  flouring  mill  located  in 
that  dty.  Plaintiff  owns  a  large  storage  res- 
ervoir, from  wldch  water  is  drawn  into  the 
Baton  canal  and  distributed  to  its  stockhold- 
ers for  irrigation.  In  a  general  statutory  ad- 
judication decree  settling  the  priority  of  ap- 
I^oprlatilon  of  ditches  on  the  river  diverting 
water  for  direct  irrigation,  entered  at  Ft 
Collins  in  February,  1882,  the  irrigating  ditch 
of  the  Cache  la  Pondre  Irrigation  Company, 
the  river  headgate  of  whldi  is  located  about 
6  miles  above  the  headgate  of  the  power  ca- 
nal, was  awarded  two  api»opriations  for  ir- 
rigation, the  fhst  dating  Kay  1, 1869,  and  the 
other  May  1,  187&.  In  the  same  proceeding 
the  ipower  canal  was  decreed  an  approprla- 


Uaa  of  93  cubic  feet  per  second,  with  priority 
dating  April  15,  186T,  for  power  purposes. 
The  only  change  in  any  of  these  decrees  was 
in  a  subsequent  proceeding  in  which  the  vol- 
ume of  the  power  appnvriation  was  reduc- 
ed to  60  feet  In  1909  a  general  statutory 
adjudication  decree  settling  the  priority  of 
appropriation  of  reservoirs  on  the  river  for 
storage  purposes  was  entered  at  Ft  Collins. 
In  this  proceeding  plaintiff's  reservoir  was 
awarded  two  appropriations,  the  first  dating 
in  1890,  and  the  other  in  1896.  It  will  be  no- 
ticed that  water  to  supply  the  power  canal 
must  pass  the  headgate  of  the  Irrigation  com- 
pany's dltdi,  which  is  plalntUTs  Intake  to  its 
reservoir. 

The  complaint  alleges:  That  plaintiff  owns 
13  of  SO  shares  of  the  capital  stock  ot  the 
irrigation  corporation,  a  mutual  ditch  com- 
pany; that  the  milling  company  owns  the 
power  canal,  used  ezdoslvely  for  power  pur- 
poses, but  that  Its  priority  has  never  been 
settled  by  decree;  that  the  official  defendants 
refuse  to  allow  plaintiff  to  divert  from  the 
river  the  reservoir  appropriations  until  the 
power  canal  has  been  supplied  with  60  cubic 
feet  per  second,  which  deprives  plaintifl  of 
water  for  filling  its  reservoir;  that  at  the 
time  of  filing  the  complaint,  March  8,  1912, 
its  reservoir  was  empty,  and  required  these 
aK>ropriationa  for  filling;  that  water  would 
be  available  for  storage  were  it  not  for  the 
tact  that  the  mill  company  claims  the  wa- 
ter and  asserts  a  priority  of  right  to  have  it 
carried  through  the  power  canal,  whldi  claim 
the  water  offldals  recognize,  thereby  cast- 
ing a  cloud  upon  plaintiff's  decreed  storage 
rights;  that  sadi  acts  have  caused  plaintiff 
great  and  irreparable  injury  and  damage,  and 
unless  joined,  will  deprive  it  of  Its  decreed 
storage  appropriations.  The  relief  asked  Is 
that  the  official  defendants  be  enjoined  from 
refusing  to  allow  plaintiff  to  take  the  water 
for  storage,  and  from  ordering  and  com- 
pelling it  to  pass  down  the  river  for  the  pow- 
er canal;  that  the  milling  company  be  en- 
Joined  from  claiming  and  taking  the  water; 
that  plaintiff's  right  and  title  thereto  for 
storage  be  confirmed  and  settled  as  against 
any  daim  of  the  milling  company  for  power 
purposes ;  that  the  doud  cast  upon  plalntitTs 
storage  appropriations  be  removed,  and  its 
title  to  the  water  quieted. 

The  answer  of  the  milling  company  alleges 
that  its  mill  operated  by  power  furnished 
by  the  power  canal,  constmcted  about  April 
IB,  1867 ;  that  at  the  goieral  adjudication  for 
irrigation  in  1882  this  canal  was  decreed  prt-. 
ority  Na  22,  ot  date  AprU  16,  1867,  for  93 
cubic  feet  per  second  for  power  purposes, 
whldi  was  subsequently  reduced  by  decree  to 
60  feet;  that  plaintUTs  reservoir  appropria- 
tions are  Junior  and  inferior  both  in  date 
and  time  of  dlversbm  to  the  priority  of  the 
mill  iiower  canal. 

The  replication  admits  the  power  canal 


^EsFor  othar  caiM  rw*  Mm*  topic  and 


KBT-NUHBBB  ia  all  Kv-Nuinbered  Digests  and  Indez*^  OO I P 


1162 


1S2  PAOIFIO  BBPOBTBB 


aCMo. 


was  constrncted  In  1867,  but  alleges  that  It 
would  not  carry  more  tban  30  feet  until  1S78, 
when  It  was  enlarged  to  carry  60  feet  to 
meet  the  enlarged  capacity  of  the  mlU.  It 
does  not  deny  that  the  power  canal  decree 
was  entered  as  alleged  in  the  adjudication 
of  1882,  or  that  its  priority  is  senior  to  plain- 
tUTs  Rtorage  appropriations,  but  alleges  the 
court  in  that  proceeding  was  restricted  to  the 
determination  of  irrigation  priorities  and  ap- 
propriations, and  had  no  Jurisdiction  to  en- 
ter a  decree  for  power  purposes;  tliat  for 
this  reason  the  decree  pleaded  in  the  answer 
is  void.  It  admits  the  purpose  of  the  action 
is  to  compel  the  official  defendants  to  refrain 
from  recognizing  the  power  canal  or  its  rights 
to  any  diversion  until  it  shall  obtain  a  de- 
cree under  the  act  of  1903  settling  its  prior- 
ity for  power  purposes. 

Defendant  moved  the  court  for  Judgment 
of  dismissal  on  the  pleadings,  which  was  sus- 
tained, and  plaintifl  brings  the  case  liere  on 
error. 

li.  R.  Rhodes  and  K.  C.  F&mworth,  both 
of  Ft  Collins,  for  plaintiff  in  error.  Allen  ft 
Webster,  of  Denver,  and  Fred  W.  Stow,  of 
Ft  Collins,  tor  defendants  in  error. 

OARBIOUSS,  J.  (after  stating  the  facts  as 
above).  [1, 2]  1.  A  moti(Hi  by  a  defendant  for 
Judgment  on  the  pleading^  where  a  com- 
plaint answer,  and  replication  are  filed,  ad- 
mits the  truth  of  all  material  allegations  well 
pleaded.  Where  an  issue  tendered  by  the 
answer  Is  admitted  by  the  replication,  the 
court,  in  order  to  sustain  defendant's  motion 
for  Judgment  on  the  pleadings,  must  find, 
even  If  the  repUcati(m  could  be  established, 
the  law  requires  that  the  motion  be  sustain- 
ed. The  question  presented  then  is:  Admit- 
ting its  pleadings  to  be  true,  can  plaintiff 
maintain  the  action  and  is  it  entitled  to  the 
equitable  relief  prayed,  or  any  relief?  If 
not,  the  court  was  rij^t  in  sustaining  the 
motion  and  the  Judgment  should  be  affirmed. 

2.  An  analysis  of  the  pleadings,  oral  argu- 
ments, and  briefs  naturally  suggests  two 
questions:  First  what  standing  In  this  suit 
has  the  reservoir  company  in  its  capacity  as 
a  stockholder  in  the  Cache  la  Poudre  Irriga- 
tion Company?  Second,  what  standing  has  it 
as  owner  of  the  reservoir  appropriations,  rel- 
ative to  maintaining  an  equitable  action 
against  the  milling  company? 

[3]  3.  The  Cache  la  Poudre  Irrigation  Ditch 
Company  has  two  decreed  appropriations  for 
direct  irrigation  dating  May  1, 1869,  and  May 
1,  1878.  By  constructing  a  lateral  in  1895 
from  this  ditch  to  the  reservoir,  the  ditch 
has  since  been  used  by  the  reservoir  company 
as  an  Intake  to  fill  the  reservoir  when  water 
was  available  from  the  river  for  storage. 
While  the  pleadings  allege  the  reservoir  com- 
pany owns  18  of  30  shares  of  the  Cache  la 
Poudre  Irrigation  Ditch  Company's  stock, 
there  can  be  little  doubt  the  action  relates  to 
the  storage  rights  decreed  the  reservoir  and 


the  standing  of  plaintiff  based  upon  these 
rights.  Notwithstanding,  we  win  first  dis- 
pose of  the  question  of  plaintUTs  right  as  a 
minority  stockholder  in  the  irrigation  ditch 
company,  to  bring  and  maintain  this  action 
against  the  milling  company.  The  decree 
settled  the  priority  of  the  ditch  oihied  by  the 
irrigation  ditch  company,  in  which  plaintiff 
is  a  minority  stockholder,  and  the  appropria- 
tion is  for  direct  irrigation.  The  object  of 
plaintiff  is  to  store  water  which  is  after- 
wards distributed  to  its  consumers  for  irri- 
gation. There  is  no  allegation  that  plaintiff 
or  any  of  its  consumers  own  land  under  the 
irrigation  company's  ditch  upon  which  any 
water  represented  by  the  13  shares  of  ditch 
stock  is  used  for  direct  irrigation.  Plain- 
tiff is  not  maintaining  this  action  because  the 
water  is  needed  by  it  for  direct  irrigation  to 
preserve  the  crops  of  its  stockholder  consum- 
ers. If,  in  fact,  the  reservoir  company,  as  a 
stockholder.  Is  a  consumer  of  water  from  the 
Irrigation  company's  ditch  for  direct  irriga- 
tion as  distinguished  from  storage,  there  is 
no  allegation  that  it  needs  the  water  for  that 
purpose,  or  that  it  has  not  at  all  times  re- 
ceived all  the  water  to  which  it  was  entitled 
upon  its  stock ;  neither  is  there  any  allega- 
tion that  there  is  not  ample  water  in  the 
stream  at  all  times  during  the  irrigating  sea- 
son to  supply  both  the  irrigation  ditch  com- 
pany's ditch  for  direct  irrigation  and  the 
power  canal  for  power  purposes.  This 
branch  of  the  case  Is  not  brought  by  a  stock- 
holder to  protect  a  water  right  in  a  ditch 
owned  by  one  whose  crops  under  the  dlttdi 
are  perishing,  but  is  an  attempt  by  a  minor- 
ity stockholder  in  a  mutual  ditch  company  to 
quiet  the  title  to  a  ditch's  decreed  appr(vrla- 
tlon  and  to  obtain  injunctive  relief  npon  the 
ground  that  the  ditch's  priority  is  being 
clouded,  and  the  suit  is  necessary  to  protect 
its  appropriation.  In  such  an  action  the  com' 
pany  owning  the  ditch  is  an  indispensable 
party.  Pedi  v.  Peck,  33  Cola  421,  80  Pac 
1063.  If  there  were  reasons  why  the  dltdi 
company  would  not  or  could  not  bring  the  ac- 
tion as  plaintiff,  it  should  have  been  made 
a  defendant  It  would  be  an  anomalous  pro- 
cedure to  permit  the  reservoir  company  to  es- 
tablish the  seniority  of  the  irrigatioD  ditch 
company's  ditch  for  irrigation  against  the 
milling  company's  canal  for  power  in  an  ac- 
tion to  which  the  irrigation  company  was  not 
a  party.  So  we  will  hold  that  the  reservoir 
company  has  no  standing  in  this  action  based 
merely  npon  its  ownership  of  stock  in  the 
Cache  la  Poudre  Irrigation  Ditch  Company 
and  pass  to  the  next  question. 

[4-B]  4.  What  standing  under  the  reservoir 
appropriations  has  plaintiff  in  an  action  to 
quiet  title  and  for  injunction  against  the 
power  canal?  There  is  no  Controversy  over 
the  facts.  The  complaint  recites  that  plain- 
tifTs  reservoir  appropriations  acquired  by 
original  construction  and  enlargement  are 
dated,  respectively,  1890  and  1895,  and  are 
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evidenced  by  a  decree  entered  In  1909.  The 
answer  pleads  the  diversion  and  beneficial 
application  of  water  for  power  purposes 
through  the  power  canal  by  which  the  mill 
has  been  operated  since  1867,  which  right 
was  evidenced  by  tlie  irrigation  decree  of 
1882.  The  replication  denies  the  legality  or 
validity  of  this  decree,  but  admits  a  diversion 
of  30  feet  as  early  as  1867  by  the  power 
canal,  which  it  says  was  incareased  to  60  feet 
in  1878.  This  is  a  recognition  that  the  power 
canal  has  diverted  and  used  60  feet  for  pow- 
er purposes  at  least  12  years  prior  to  the  di- 
version  of  plalntUTs  first  reservoir  appropri- 
ation. A  senior  appropriator  will  not  be  en- 
Joined  in  a  court  of  equity  by  a  Junior  from 
diverting  water  to  which  it  is  admitted  the 
senior  is  lawfully  entitled  by  priority  of  ap- 
propriation. A  Junior  will  not  be  decreed  to 
have  the  senior  right  A  senior  ri^t  cannot 
be  established  in  plaintift  as  long  as  the 
pleadings  admit  that  the  mill  diversion  for 
power  purposes  is  senior  to  the  reservoir  ap- 
propriations. It  is  said  plaintur  is  not  at- 
tacking the  seniority  of  the  power  right,  but 
is  simply  asking  that  the  ofildal  defendants 
be  restrained  from  recognizing  it,  and  that 
the  milling  company  be  enjoined  from  divert- 
ing the  appropriation  until  the  priority  of  the 
canal  is  settled  by  an  adjudication  decree. 
Section  22  of  the  irrigation  act  of  1881  (Laws 
1881,  p.  1S4)  provides  that  untU  a  decree  has 
been  obtained  in  an  adjudication  as  provided 
by  the  act  no  claim  of  priority  shall  be  recog- 
nized by  the  water  commissioner  in  distrib- 
uting water  in  times  of  scarcity.  Admitting 
for  the  purpose  of  the  argument,  but  not  de- 
ciding, that  the  court  in  the  general  irriga 
tlon  adjudication  of  1882  was  without  Juris- 
diction to  enter  a  decree  for  power  purposes, 
stlU  we  do  not  think  the  defendant  company 
should  be  enjoined  from  using  or  the  official 
defendants  restrained  in  this  action  from 
recognizing  the  right  merely  because  it  is  not 
evidenced  by  a  decree  or  because  the  decree 
la  void.  If  the  irrigation  acts  of  1879  and 
1881  are  restrigted  to  Irrigation,  it  does  not 
follow  the  vested  right  acquired  for  power  in 
1867  could  not  be  recognized  by  the  official 
defendants  until  evidenced  by  a  decree.  It 
cannot  be  said  that  one  diverting  and  using 
water  for  a  long  period  acquired  no  vested 
right  because  the  beneficial  use  was  for  pow- 
er, Instead  of  irrigation,  for  which  "no  decree 
could  be  entered  under  the  irrigation  acts, 
nor  prior  to  the  act  ct  1903.  If  it  is  true 
these  irrigation  acts  do  not  indude  appropri- 
ations for  other  than  irrigation  purposes,  it 
cannot  be  urged  that  they  curtail  the  exer- 
cise of  the  right  for  power  merely  because  it 
is  not  evidenced  by  a  decree.  But  it  is  said 
an  act  was  passed  in  1903  (Sees.  Laws  1903,  p. 
297)  by  which  the  power  canal  can  obtain  a 
decree,  and  it  has  not  done  so.  If  no  decree 
for  the  power  canal  could  be  obtained  under 
the  irrigation  acts,  then  from  their  passage 


down  to  the  act  of  1903  the  water  commis- 
sioner would  not  be  Justified  tn  interfering 
with  the  vested  power  right  merely  because 
it  was  not  evidenced  by  a  decree.  By  the 
act  of  1903  the  power  canal  might  obtain  an 
adjudication  decree  for  power  purposes ;  but 
it  does  not  follow  that  the  vested  right  of 
the  canal  acquired  In  1867  could  not  be  used 
untU  it  obtained  such  a  decree.  The  act  im- 
poses no  such  condition,  and  does  not  require 
a  refusal  to  recognize  the  right  on  the  part 
of  the  water  commissioner.  There  is  no  need 
in  this  case  of  discussing  the  method  of  en- 
forcing the  recognition  of  such  a  right  in  the 
absence  of  a  decree  if  it  should  be  denied  or 
not  recognized.  As  long  as  the  commissioner 
did  recognize  it,  he  could  not  be  enjoined 
from  so  doing  merely  because  the  power  ca- 
nal had  no  decree,  when  it  was  admitted  the 
right  was  senior  to  the  storage  rights.  New 
Cache  la  Poudre  Irrigation  Co.  v.  Arthur  Ir- 
rigation Co.,  37  Colo.  530,  87  Pac.  799,  is 
dted  as  authority  that  the  commissioner  can 
be  so  enjoined.  The  case  is  not  in  point 
There  the  river  commissioner  refused  to  de- 
liver water  through  a  newly  located  head- 
gate,  and  it  was  held  he  could  not  be  com- 
pelled to  do  so  until  a  decree  was  obtained 
as  required  by  statute  changing  the  point  of 
diversion.  Here  the  water  commissioner  has 
always  recognized  the  right  and  permitted  a 
diversion  of  water  for  power  at  the  point  of 
diversion  where  the  right  ripened.  The  right 
vested  in  1867,  since  which  time  there  has 
been  no  change  in  the  point  of  diversion,  ap- 
plication, or  use,  and  the  river  commissioner 
cannot  be  enjoined  from  recognizing  the  right 
by  a  reservoir  company  having  a  junior  pri- 
ority merely  because  the  mill  power  diversion 
is  not  evidenced  by  a  decree  under  the  act  of 
1903. 

The  Judgment  of  the  lower  court  is  af- 
firmed. 

Affirmed. 

SOOTT,  J.,  concurs  In  the  judgment  of  af- 
firmance, but  for  the  reason  only  that  the 
complaint  does  not  sufficiently  state  grounds 
tot  equitable  relief. 


CTNITED  SECURITIES  CO.  v.  OSTENBEBO. 

(No.  8186.) 

(Supreme  Court  of  Colorado.    Nov.  1,  1915.) 

1.  Banks  and  Banking  €=»54  —  Funds  o» 
Bankino  iNSTrruTiON  —  PuBcuASE  or 
Stock. 

A  cashier  of  a  bank  who  acquired  shares  in 
the  institution  transferred  them  to  his  wife.  Be- 
ing desirous  of  severing  his  connection  with  the 
bank,  he  tendered  a  resignation,  and,  as  a  con- 
dition to  the  resignation,  be  and  his  wife  sold 
the  bank  stock,  receiving  in  payment  funds  of 
the  bank.  At  the  time  of  the  sale  the  cashier 
was  still  in  control  of  the  assets  of  the  bank, 
and  he  prepared  the  drafts  and  checks  drawn 
on  its  correspondent,  although  they  were  sign- 
ed by  the  vice  president,  it  appearing  that  the  oth- 
er officers  of  the  institution  negotiated  the  sale. 
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Bad,  that  ander  Rev.  St  1S08,  g  862,  inhibit- 
ing banking  corporations  from  purchasing  their 
own  stock  or  using  their  own  funds  for  that  pur- 
pose, the  cashier  was  liable  to  the  creditors  of 
the  bank  for  such  funds. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  {{  92-98,  105-107;  Dec: 
Dig.  «=»54.] 

2.  Banks   and   Bahkiho   <&=354— Cashieii— 

Duties  of. 

In  such  case,  aa  the  cashier's  tender  of  his 
resignation  was  a  mere  subterfuge,  and  he  still 
controlled  the  assets  of  the  bank,  he  cannot  es- 
cape liability  on  the  ground  that  he  was  not 
a  party  to  the  illegal  transaction. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  {§  92-98,  105-107;  Dec. 
Dig.  <S=>54.] 

8.  Banks  and  Banking  i&=354— Pubohabe  or 

StoOK— RATinOATION. 

A  board  of  directors  which  purchased  a 
bank's  stock  with  bank  funds  cannot  ratify  the 
illegal  transaction. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  {f  92-98,  105-107 ;  Dec. 
Dig.  «=>54.] 

4.  Banks  and  Banking  «=»114— Stookhoi.d- 
EBS— Ratification  . 

Where  the  stockholders  of  a  bank  did  not 
know  of  an  illegal  purchase  of  its  stock  with 
its  own  funds,  their  acquiescence  was  not  a 
ratification. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  §i  277-280;  Dec  Dig.  «=> 
114.] 

5.  Banks  and   Banking   «=>77— Reckiveb— 
PowEBs  OF— Assets. 

A  receiver  of  an  insolvent  bank  takes  title 
to  all  of  its  assets,  and  under  Rev.  St  1908,  { 
S24,  declaring  that  the  receiver  under  direction 
of  the  court  may  sell  or  compound  all  doubtful 
debts  and  sell  all  real  and  personal  property  of 
the  bank  on  such  terms  as  the  court  may  di- 
rect, the  receiver  may  make  a  valid  sale  of 
claims  in  filvor  of  the  bank  against  a  former 
cashier  on  account  of  his  receipt  of  bank  funds 
in  payment  of  stock  sold  to  the  bank  as  well  as 
for  his  overdrafts,  which  were  canceled  in  con- 
sideration of  the  sale  of  the  bank  stock. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  §  193;  Dec  Dig.  <8=»77.] 

6.  ASSIGNUENTS   €=323— CLAIMS   ASSIGNABLE. 

Where  a  bank  cashier  overdrew  his  account 
with  the  bank  and  received,  contrary  to  statute, 
bank  funds  in  payment  for  stock  of  the  t>ank 
sold  to  the  bank,  the  relation  of  debtor  and 
creditor  was  created,  and  such  claims  were  as- 
signable. 

[EM.  Note. — ^For  other  cases,  see  Assignments, 
Cent  Dig.  §{  40,  41 ;   Dec  Dig.  <8=>23.] 

Error  to  District  Court,  Denver  County; 
James  H.  Teller,  Judge. 

Action  by  the  United  Securities  Company 
against  W.  H.  Ostenberg.  There  was  a 
Jndgmoit  for  defendant,  and  plaintiff  brings 
error.  Reversed  and  remanded,  wlUi  di- 
rections. 

The  complaint  filed  by  the  United  Securi- 
ties Company  declared  upon  three  causes  of 
action.  The  first  alleged  that  the  Colorado 
State  Bank  of  Durango  was  a  banking  cor- 
poration organized  under  the  laws  of  the 
state  of  Colorado;  that  on  October  IT,  1906, 
Ostenberg  was  Its  cashier;  that  on  that 
date  he  drew  drafts  aggregating  ^30  upon 


correspondents  of  the  bank  in  favor  of  BC. 
B.  Ostenberg,  his  wife,  which  he  procured 
W.  C.  Chapman,  vice  president  of  the  bank, 
to  sign;  that  thereafter  he  collected  these 
drafts;  that  the  drafts  were  without  con- 
8lderati<Hi,  which  was  well  known  to  the 
defendant ;  that  he  has  not  repaid  the  bank 
for  the  drafts  so  obtained;  and  that  prior 
to  tiie  commencement  of  the  action  the  bank 
assigned  to  plaintiff  its  right  and  cause  of 
action  on  account  of  the  transaction  as 
above  narrated.  For  a  second  cause  ot  ao> 
tlon.  It  was  alleged  that  on  the  date  above 
mentioned  the  defendant  drew  a  cashier's 
check  for  |300  In  favor  of  his  wife,  which 
he  procured  Chapman  as  vice  president  tA 
sign;  that  this  draft  was  indorsed  by  the 
payee,  whereby  the  defendant  obtained  from 
the  bank  the  sum  for  which  the  check  was 
drawn;  that  this  check  was  without  con- 
sideration, which  defendant  well  knew;  that 
he  has  not  repaid  the  bank  the  amount  so 
obtained;  and  tliat  prior  to  the  commence- 
ment of  the  action  the  bank  assigned  to 
plaintiff  all  its  right,  title,  and  interest 
against  defendant  growing  out  of  the  trans- 
action. For  a  third  cause  of  action,  it  was 
charged  that,  on  the  date  before  stated,  Os- 
tenberg was  Indebted  to  the  tuink  In  the 
sum  of  $1,252.76  upon  an  overdraft  for  sums 
which  he  had  at  divers  times  received  and 
taken  from  the  bank  and  charged  to  his  ac- 
count; that  he  has  not  paid  this  sum  to  the 
bank  nor  any  part  thereof;  and  that  prior 
to  the  commencement  of  this  action  the  bank 
assigned  to  plaintiff  its  right  and  cause  of 
action  against  defendant  on  account  of  the 
overdraft 

For  answw  to  the  first  cause  of  action, 
the  defendant  admitted  that  on  the  17th  day 
of  October,  1906,  he  was  the  cashier  of  the 
bank;  that  on  that  date  his  wlf^,  M.  E. 
Ostenberg,  was  the  owner  of  102  shares  of 
the  capital  8to<^  of  the  bcmk;  alleged  that 
through  him  his  wife  negotiated  and  agreed 
to  sell  her  stock  to  one  Frank  Eldredge,  a 
director,  and  W.  O.  Chapman,  vice  president 
of  the  bank,  who  were  th«i  and  there  deal- 
ing for  themselves  or  one  Freeman;  that 
Eldredge  and  Chapman  agreed  to  pay  tor 
the  stock  In  cash  or  lbs  equivalent ;  that  the 
manner  of  making  the  payment  chosen  by 
the  purchasers  with  his  consent  was  by 
means  of  the  drafts  mentioned  In  the  first 
cause  of  action;  that  before  these  drafts 
were  drawn  he  resigned  as  cashier;  that 
at  the  request  of  the  purchasers  he  wrote 
the  drafts;  admits  they  were  paid  by  the 
drawees;  states  that  he  does  not  know  what 
consideration  passed  between  the  bank  and 
Chapman  for  the  drafts ;  and  that  so  far  as 
concerns  his  wife  the  drafts  were  the  con- 
sideration In  part  passing  to  her  fbr  the  pur- 
chase of  her  stock.  The  answer  to  the  sec- 
ond cause  of  action,  so  far  as  material  to 
the  action,  is  In  effect  the  same  as  to  the 
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first,  and,  In  addition,  states  relative  to  the 
cashier's  check  that  the  bank  was  Indebted 
to  him  for  services;  that  the  amount  dne 
for  these  services  was  adjusted,  and  as  part 
consideration  for  the  sale  of  the  stock  by 
his  wife  he  accepted  for  her  the  cashier's 
check  mentioned  in  the  second  cause  of  ac- 
tion. For  answer  to  the  third  cause  of  ac- 
tion, be  admits  he  received  the  money  as 
stated;  alleges  the  bank  was  Indebted  to 
him  for  services  as  caAler;  that  be  resign- 
ed that  position;  and  that  the  amount  due 
him  for  services  was  adjusted  with  the  bank, 
by  which  It  was  agreed  that  the  amount  of 
bis  overdraft  should  be  offset  against  the 
amount  due  him  for  services. 

The  replication  to  the  answer  to  the  first 
cause  of  action  denies  that  M.  B.  Ostenberg, 
through  defendant,  negotiated  or  agreed  to 
sell  her  stock  to  Eldredge  or  Chapman  or 
either  of  them,  or  that  they  were  dealing  for 
themselves  or  for  Freeman.  It  further  al- 
leged, in  substance,  that  when  the  drafts 
were  signed  and  delivered  the  defendant 
knew  that  Chapman  and  Bldredge  and  nei- 
ther of  them  had  money  In  the  bank  at  the 
time  the  drafts  were  drawn;  that  neither  of 
these  parties  intended  to  reimburse  the  bank 
therefor;  that  the  funds  against  which  the 
drafts  were  drawn  werA  the  funds  of  the 
bank;  and  that  it  was  intended  and  under- 
stood by  the  defendant  that  the  drafts  were 
to  be  paid  out  of  the  funds  of  the  bank. 
The  replication  to  the  answer  to  the  second 
cause  of  action  Is  substantially  the  same  as 
ta  the  first,  varied  to  meet  the  facts  involv- 
ed. Tbe  replication  to  the  answer  to  the 
third  cause  of  action  denies  that  the  bank 
was  Indebted  to  plaintiff  for  services,  and 
that  there  was  any  settlement  for  such  serv- 
ices. The  plaintiff  also  filed  a  replication  to 
the  several  defenses  which  In  effect  pleads 
evldoice  material  to  the  Issues  made  by  the 
pleadings  as  above  stated  In  substance.  The 
trial  of  the  cause  resulted  In  a  Judgment 
for  defendant,  and  plaintiff  brings  the  case 
to  this  court  on  error. 

From  the  testimony  It  appears:  That  In 
Ifay,  1906,  Freeman  and  Ostenberg  entered 
Into  a  contract  by  which  the  latter  agreed 
to  purchase  100  shares  of  the  stock  of  the 
bank.  For  this  stock  be  paid  $10,000  and 
was  appointed  cashier  of  the  institution. 
That  he  became  dissatisfied  with  the  finan- 
cial condition  of  the  bank,  and  also  for  the 
reason  that  the  stock  he  purchased  had  be- 
longed to  Freeman  instead  of  a  brother  of 
the  latter  as  he  supposed.  That  he  trans- 
feirred  95  shares  of  his  stock  to  his  wife. 
That  later  Ostenberg  and  Freeman  purchas- 
ed 4  shares  from  another  party,  two  shares 
being  put  tn  the  name  of  Mrs.  Ostenberg, 
Freeman,  Ostenberg,  Chapman,  and  Eld- 
redge,  with  two  other  parties,  constituted 
the  board  of  directors  of  the  bank.  That 
Ostenberg  dalmed  he  was  to  have  an  In- 
crease In  salary  which  was  not  allowed. 
That  thla  caused  frictloii  between  himself 


and  Freeman,  and  In  the  early  part  of  Oc- 
tober, 1906,  he  demanded  that  Freeman  re- 
pay him  the  money  he  paid  for  his  stock; 
the  claim  made  on  behalf  of  Ostenberg  be- 
ing that  under  certain  conditions  Freeman 
was  to  repurchase  his  stock.  There  is  tes- 
timony to  the  effect  that  Ostenberg  stated 
to  Freeman  and  other  directors  that  unless 
he  was  repaid  for  his  stock  he  would  circu- 
late reports  which  would  cause  a  run  on  the 
bank  and  break  the  Institution.  Freeman, 
Eldredge,  and  Chapman  each  testify. that 
statements  of  this  character  were  made,  but 
Ostenberg  denies  making  such  threats. 

Freeman,  president  of  the  bank,  Chapman, 
Eldredge,  and  Ostenberg,  had  one  or  more 
meetings,  the  object  of  which  was  to  devise 
some  plan  to  purchase  the  Ostenberg  stock 
and  get  rid  of  blm.  The  plan  agreed  upon 
in  order  to  obtain  the  cash  or  its  equivalent 
was  to  draw  drafts  upon  banks  in  which  the 
Durango  State  Bank  carried  deposits  and 
cancel  an  overdraft  of  Ostenberg.  He  was  a 
party  to  this  arrangement  -On  the  evening 
of  October  17,  1906,  Chapman,  Bldredge,  and 
Ostenberg  met  at  the  bank.  Drafts  were 
drawn  on  correspondents  of  the  bank  In  the 
sum  of  $9,300  and  a  cashier's  check  for  $300, 
all  of  which  were  In  the  handwriting  of  Os- 
tenberg and  signed  by  Chapman  as  vice  pres- 
ident and  delivered  to  Ostenberg,  who  turned 
over  or  lelt  in  the  bank  the  certificates  of 
stock  standing  in  his  name  and  the  name  of 
his  wife  Indorsed  In  blank.  At  the  same  time 
he  tendered  in  writing  his  resignation  as 
cashier,  although  he  testified  that  this  tender 
was  made  before  the  drafts  and  cashier's 
check  were  drawn.  It  bad  not  been  acted 
upon,  however,  at  either  of  these  times.  He 
seems  to  have  treated  the  transaction  as  a 
personal  one,  as  the  drafts  were  indorsed  by 
his  wife,  and  by  him  deposited  to  his  credit 
In  other  banks  In  which  he  was  interested. 
He  deposited  the  cashier's  check  to  bis  cred- 
it In  the  Durango  State  Bank  and  checked 
against  It  for  current  expenses.  It  is  con- 
ceded that  be  did  not  repay  the  bank  for  the 
drafts  or  check.  Neither  Is  it  claimed  that 
any  oa»  reimbursed  the  bank  for  the  funds 
thus  taken.  No  such  defense  Is  interposed. 
In  fact,  wben  plaintiff  sought  to  show  by 
Chapman  that  he  did  not  reimburse  the  bank 
on  account  of  the  drafts  and  check,  defend- 
ant objected,  and  the  objection  was  sustained- 
Begardlng  the  overdraft,  Ostenberg  testified 
in  substance  that  It  was  canceled  after  al- 
lowing >><F"  as  a  credit  thereon  the  sum  of 
$85  as  salary  up  to  October  17th.  This  can- 
cellation, according  to  Ostenberg,  constituted 
part  of  the  consideration  for  the  sale  of  the 
stock  for  which  he  was  to  receive  in  all  the 
sum  of  $10,600,  although  the  amount  of  the 
overdraft,  for  which  he  claims  to  have  re- 
ceived credit  In  connection  with  the  drafts 
and  ched£,  was  between  $100  and  $200  more 
than  this  sum.  He  obtained  credit  on  the 
books  of  the  bank  for  the  overdraft  by  means 
of  a  deposit  slip  he  made  out,  which  It 
gitized  by  VjO( 


«)'a§r^ 


1166 


iSa  PAGinO  BEPOBTEB 


(Oolo. 


the  items  represented  by  the  drafts  and  cbeck 
were  entered  bj  him  In  the  "sundry  cash- 
book."  He  claims  the  stock  was  sold  to  Chap- 
man and  Eldredge,  but  we  think  It  Is  clear 
from  the  testimony  that  this  Is  not  the  fact. 
On  the  contrary,  the  evidence  establishes  that 
It  was  sold  to  the  bank,  or  at  least  was  pur- 
chased for  Its  benefit  The  conversations  be- 
tween the  parties  and  the  method  adopted  to 
pay  him  for  It  show  beyond  question  that  the 
stock  was  purchased  with  the  funds  of  the 
bank,  bat  not  for  any  Individual ;  that  Osten- 
berg  knew  this,  and  also  knew  that  Chap- 
man and  Eldredge  were  not  the  purchasers. 

Under  date  of  December  12, 1907,  there  ap- 
pears on  the  books  of  the  bank  under  the 
head  of  Judgments,  claims,  etc.,  a  charge  of 
$10,747.76,  against  Ostenberg  which  repre- 
sents the  drafts,  cashier's  check,  and  his 
overdraft,  less  the  $85  credit  allowed.  Free- 
man, however,  testifies  that  the  entry  as  a 
matter  of  fact  was  originally  made  on  the 
12th  day  of  November,  1906,  and  he  treated 
it  as  the  actual  amount  paid  Ostenberg  for 
the  stock. 

On  December  18,  1907,  in  an  action  insti- 
tuted by  the  State  Bank  Commissioner,  a  re- 
ceiver for  the  bank  was  appointed.  As  part 
of  the  assets  of  the  bank,  he  scheduled  the 
claim  against  Ostenberg  with  other  claims 
designated  "worthless."  In  December,  1908, 
one  Poole  submitted  to  the  receiver  a  bid  for 
the  assets  of  the  bank,  which  had  not  been 
collected  or  disposed  of.  This  bid  was  ap- 
proved by  the  court  and  an  order  entered  to 
the  effect  that  upon  compliance  with  its 
terms  the  receiver  assign  and  deliver  to 
Poole  the  property  of  the  bank  included  in 
his  bid  which  embraced  accounts  receivable. 
The  order  approving  the  bid  recites,  in  sub- 
stance, that  it  is  for  the  best  Interest  of  the 
creditors  of  the  bank  that  the  bid  be  ac- 
cepted. The  receiver  had  not  made  any  set- 
tlement with  Ostenberg  for  the  items  upon 
which  this  action  is  based,  neither  did  he 
make  any  demand  upon  him  therefor.  Poole 
assigned  his  bid  to  plaintiff,  the  United 
Securities  Company.  Later  the  receiver  exe- 
cuted and  delivered  to  the  plaintiff  a  bill 
of  sale  in  which  he  transferred  all  accounts, 
judgments,  and  claims  belonging  to  or  accru- 
ing to  the  bank  of  every  description  which 
had  come  into  his  hands  or  which  he  was  en- 
titled to  as  receiver  not  actually  delivered  or 
otherwise  conveyed.  The  statute  nnder  which 
the  sale  was  made  by  the  receiver  (Revised 
Statutes  1908,  i  324)  provides,  inter  alia : 

That  the  receiver  "under  the  direction  of  the 
court,  shall  take  poBsessioa  of  the  books,  records, 
and  assets  of  every  description,  collect  all  debts, 
dues  or  claims,  and  sell  or  compound  all  doubt- 
ful debts  and  sell  all  real  and  personal  proper- 
ty on  such  terms  as  the  court  shall  direct. 
•    •    * " 

The  proceedings  relative  to  the  sale  appear 
to  be  regular.  It  appears  from  the  testimony 
that  no  demand  was  ever  made  by  the  bank 
on  Ostenberg  to  reimburse  it  for  the  items 


represented  by  the  drafts,  cashier's  check, 
and  overdraft. 

Section  862,  Revised  Statutes  1908,  inhibits 
a  banking  corporation  from  purchasing  its 
own  stock,  or  to  use  any  of  Its  funds  for  tliat 
purpose  with  certain  exceptions,  none  of 
which  are  material.  The  learned  trial  Judge 
found  as  a  fact  that  the  stock  was  sold  to 
Chapman  and  Efldredge. 

T.  J.  O'Donnell,  J.  W.  Graham,  and  Canton 
O'Donnell,  all  of  Denver,  for  plaintiff  In  er- 
ror. H.  BlddeU,  of  Denver,  for  defendant  in 
error. 

GABBBBT,  O.  J.  (after  stating  the  f&cts 
as  above).  [1]  Accepting  as  correct  the  find- 
ing of  the  trial  court  that  the  stock  was  sold 
to  Chapman  and  Eldredge,  the  defendant 
cannot  escape  liability.  The  purchase  was 
made  with  the  funds  and  assets  of  the  bank. 
The  defendant  knew  this,  and,  having  receiv- 
ed its  funds  and  assets  with  this  knowledge, 
he  la  liable  therefor  to  Its  creditors.  De 
Baca  V.  Ulgglns,  58  Oolo.  75,  143  Pac.  833,  L. 
R.  A.  1915B,  1061.  As  a  fact,  however,  the 
sale  was  made  to  the  bank.  At  least,  the 
transaction  must  be  so  treated,  because  it  is 
clear  the  purchase  was  not  made  by  any 
individual.  The  statute  inhibited  the  bank 
from  making  the  purchase.  The  funds  and 
assets  of  the  bank  were  used  to  make  the 
purchase  with  the  knowledge  of  the  defend- 
ant As  a  rule,  to  which  there  are  few  if 
any  exceptions,  a  stockholder  who  conveys 
his  stock  in  a  bank  to  it  or  for  a  transfer  of 
his  stock  knowingly  receives  therefor  the 
funds  and  assets  of  the  bank,  holds  the  same 
subject  to  the  prior  rights  of  the  creditors 
of  the  institution.  Crandall  v.  Lincoln,  52 
Conn.  73,  52  Am.  Rep.  560;  De  Baca  v.  Hig- 
glns,  supra. 

[2]  Whether  or  not  the  stock  belonged  to 
Ostenberg  or  his  wife  is  not  materlaL  He 
was  the  cashier  of  the  bank.  True,  he  states 
that  he  handed  in  his  resignation  before  the 
sale  was  agreed  upon  or  the  transfer  was 
made,  bnt  it  had  not  been  accepted.  This 
was  a  mere  subterfuge  resorted  to  for  the 
purpose  of  apparently  changing  his  relation 
with  the  bank.  He  still  assumed  to  have 
control  and  authority  over  its  affairs  by  en- 
tering the  transaction  upon  the  books  of  the 
bank,  and  in  the  circumstances  of  this  case 
he  must  be  treated  as  the  cashier  of  the  insti- 
tution, not  only  at  the  time  the  arrangement 
for  the  sale  of  the  stock  was  made,  but  also 
when  the  transaction  was  closed,  and  he  is 
therefore  liable  for  the  misappropriation  of 
the  assets  of  the  bank  to  which  he  was  a 
party  in  his  official  capacity  independent  of 
the  ownership  of  the  stock  transferred. 

[3,4]  The  next  question  to  consider  is 
whether  It  can  be  said  the  transaction  was 
ratified  so  as  to  estop  the  receiver  or  his  as- 
signee, the  plaintiff,  from  maintaining  an  ac- 
tion to  recover  the  funds  and  assets  received 
by  Ostenberg  in  consideration  of  a  transfer 
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of  the  stock.  Chaiman,  Freeman,  and  Eld- 
redge  constituted  a  majority  of  tbe  board  of 
directors  after  Ostenberg  retired.  There  ds 
no  testimony  tending  to  prore  that  they  at- 
tempted to  ratify  the  application  of  the  funds 
and  assets  of  the  bank  for  the  purchase  of 
the  stock  either  by  Chapman  or  ESdredge  or 
by  the  bank  or  for  its  transfer,  except  their 
silence  or  f&dlure  to  demand  from  Ostenberg 
that  he  repay  the  bank.  They  were  members 
of  the  board  authorizing  the  illegal  transac- 
tion and  could  not  ratify  it  as  against  cred- 
itors. Oliver  r.  Rahway  loe  Co.,  64  N.  3.  Eq. 
S9e,  64  AU.  460.  Neither  does  the  sUence  of 
the  sto<dchoIders  of  the  bank,  other  than  the 
directors  above  named,  constitute  a  ratifica- 
tion. There  is  no  testimony  that  they  had 
any  knowledge  of  the  misappropriation  of 
the  funds  and  assets  of  the  bank.  Oliver  y. 
Bahway  Ice  Co.,  supra. 

[I,  I]  The  final  quesUon  relates  to  the  title 
of  plalntifr  to  the  causes  of  action  sued  upon 
and  its  right  to  maintain  an  action  thereon. 
The  bank  could  have  maintained  an  action  to 
recover  on  these  items.  So  could  the  receiv- 
er for  the  benefit  of  the  creditors  of  the  in- 
stitution, trnder  the  law  providing  for  the  ap- 
pointment of  a  receiver  for  an  Insolvent 
bank,  and  by  tlia  order  of  the  court  appoint- 
ing him,  the  title  to  all  the  assets  of  the  bank 
vested  in  him.  The  law  authorizes  the  re- 
ceiver to  sell  or  compound  all  doubtful  debts, 
and  sell  the  i>ersonal  property  of  the  bank  on 
such  terms  as  the  court  may  direct.  This 
embiaoea  indebtedness  from  persons  which 
the  creditors  of  the  bank  have  a  right  to  sub- 
ject to  the  payment  of  their  claims.  The  pro- 
ceedings relating  to  the  sale  of  the  assets  of 
the  bank  were  regular,  and  were  approved 
by  the  court  The  indebtedness  of  Ostenberg 
sued  upon  was  part  of  these  assets.  It  was 
scheduled  by  the  receiver,  and,  though  not 
specifically'  mentioned,  unquestionably  pass- 
ed to  the  plaintiff  by  virtue  of  the  sale  by 
the  receiver.  The  bid  for  the  assets  was  ap- 
proved, because  It  appeared  it  was  for  the 
best  interest  of  the  creditors  and  depositors 
that  It  be  accepted,  and  we  must  assume  that 
the  sale  was  authorized  so  that  funds  would 
be  realized  to  apply  upon  their  claims.  Hie 
overdraft  of  Ostenberg  was  a  debt  due  the 
bank.  The  money  he  received  on  the  drafts 
and  cashier's  check  created  the  relation  of 
debtor  and  creditor  between  the  bank  and 
himself.  These  several  items  were  therefore 
assignable,  and  plaintiff  may  maintain  an  ac- 
tion thereon.  Byxbie  v.  Wood,  24  N.  Y.  607 ; 
Harrington  v.  Connor,  61  Neb.  214,  70  N.  W. 
911;  section  72S8,  Revised  Statutes  1008; 
Home  Insurance  Co.  v.  A.,  T.  &  S.  F.  R.  Co., 
19  Oolo.  46,  84  Pac.  281.  In  other  words,  the 
items  upon  which  plaintiff's  causes  of  action 
are  based  are  chosee  In  action,  and  could 
therefore  be  assigned  and  an  action  main- 
tained thereon  by  the  assignee. 

The  judgment  of  the  district  court  is  re- 
versed, and  the  cause  remanded,  with  direc- 


tions to  enter  judgment  in  favor  of  the 
plaintiff  and  against  the  defendant  in  ac- 
cordance with  the  views  herein  expressed. 

Judgment  reversed,  and  cause  remanded, 
with  directions. 

QARBIGUES  and  SCOTT,  JJ.,  concur. 


NORRI8  V.  KBLSBY.     (No.  8386.) 
(Supreme  Court  of  Colorada     Nov.  1,  1015.) 

1.  Appcai.  aro   £!brob   «p>48o— Suspendinq 
judoiunt. 

The  perfecting  of  appeal  by  defendant,  from 
a  judgment  declaring  defendant's  tax  deeds  in- 
valid, but  directing  plaintiff  to  pay  into  court 
for  defendant's  use  within  60  days  a  certain 
amount,  the  value  of  his  improvements,  and 
taxes,  and  interest  due,  and  providing  that  un- 
lesa  It  is  paid  in  such  time  the  judgment  shall 
stand  annulled,  and  the  action  be  dismissed, 
suspends,  till  the  cause  is  disposed  of  in  the 
appellate  court,  the  judgment  in  its  entirety, 
including  the  order  for  payment,  with  tbe  con- 
dition attached  thereto. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  U  2228,  2264-2274 ;  Dec.  Dig. 
«=>485.] 

2.  Appeax  and  Ebrob  ^=3486  —  Sxtspenbion 
01  Judgment— DuRATios. 

When,  and  only  when,  the  judgment  appeal- 
ed from,  declaring  defendant's  tax  deeds  in- 
valid, becomes  effective  by  the  order  of  tbe  ap- 
pellate court,  its  condition,  that  plaintiff  made 
a  certain  payment  within  a  certain  time,  into 
court  for  defendant,  becomes  operative. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  fg  2228,  2284-2274;  Dec. 
Dig.  «S=>485.] 

8.  Appeal  anb  Ebsob  «=»1204— Jodgukj^t— 

When  EmccnvE. 

The  judgment  of  affirmance  of  the  0>nrt  of 
Appeals  of  the  judgment  declaring  defendant's 
tax  deeds  invalid  becomes  effective,  so  as  to  set 
running  the  60  days  within  which  tbe  judgment 
of  the  trial  court  provided  plaintiCF  should  make 
payment  to  defendant  for  improvements  and 
taxes,  only  on  expiration  of  the  IS  days  for  pe- 
tition for  rehearing,  when,  only,  under  Court  of 
Appeals  Rules  18,  19  (127  Pac.  x),  remittitur 
can   Issue. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  4671,  4693^4^5;  Dec. 
Dig.  «=»1204.] 

Error  to  District  Court,  Phillips  County; 
H.  P.  Burke,  Judge. 

Motion  by  defendant,  in  the  action  by  W. 
D.  Kelsey  against  Harrison  Norris,  to  set 
aside  the  writ  of  restitution,  was  denied,  and 
he  brings  error.    Afilrmed. 

See,  also,  23  Colo.  Ai^.  656,  130  Pac.  1088. 

Claude  D.  Walrod,  of  Holyoke,  and  B.  T. 
Wells,  of  Denver,  for  plaintiff  in  error.  Jtdin 
F.  Mall,  of  Denver,  for  defendant  in  error. 

SCOTT,  J.  On  April  2,  A.  D.  1906,  Judg- 
ment was  entered  In  tbe  district  court  of 
Phillips  county,  in  favor  of  Kelsey  and 
against  Norris,  declaring  that  Kelsey  was  the 
owner  of  certain  lands  described ;  that  cer- 
tain treasurer's  tax  deeds  assuming  to  con- 
vey the  lands  to  Norris  were  void,  and  direct- 
ing their  cancellation ;  also  finding  that  Nor- 
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rls  bas  placed  ImproTements  on  the  lend  of 
the  value  of  $100.  The  Judgment  directed 
that  the  plaintiff,  Kelsey,  pay  to  the  clerk 
of  the  court  for  the  use  of  defendant,  within 
60  days,  the  sum  of  1434.47,  being  the  value 
of  the  Improvements,  and  the  amount  of 
taxes  and  Interest  found  to  be  due,  and  that, 
unless  said  sum  is  paid  within  said  time,  the 
judgment  shall  stand  annulled  and  the  action 
be  dismissed.  From  this  Judgment  an  appeal 
was  perfected  to  the  Supreme  Court.  The 
cause  was  afterward  transferred  by  the  Su- 
pr«ne  Court  to  the  Court  of  Appeals,  as  pro- 
vided by  the  act  of  1911.  The  Judgment  of 
the  lower  court  was  affirmed  by  the  Court  of 
Appeals  on  the  10th  day  of  March,  1913.  No 
petition  for  rehearing  being  filed  within  the 
16  days  allowed  by  the  rules  of  the  court,  a 
remittitur  was  Issued  on  the  26th  day  of 
March,  1913.  Norrls  v.  KeUey,  28  Colo.  App. 
556,  130  Pac.  1068.  The  amount  required  by 
the  Judgment  was  paid  Into  court,  together 
with  the  Interest  thereon,  on  the  24th  day  of 
May,  1913.  June  4,  1913,  writ  of  restitution 
,  issued  upon  the  aforesaid  Judgment  directing 
the  sheriff  to  put  Kelsey  In  possession  ^f  the 
lands ;  and  on  the  same  day  Norrls  was  serv- 
ed by  the  sheriff  with  a  copy  of  the  writ  and 
Kelsey  placed  in  possession.  December  11, 
1913,  Norrls  filed  his  motion  to  set  aside  the 
writ  of  restitution.  This  motion  was  denied. 
This  proceeding  Is  to  review  the  action  of  the 
district  court  in  denying  the  motion  of  the 
plaintiff  In  error  to  set  aside  the  writ  of  res- 
titution. 

[1, 2]  The  contention  is  that  the  money  re- 
Quired  to  be  paid  into  court  for  the  use  of 
the  defendant  by  the  Judgment  in  the  origi- 
nal action  was  not  paid  within  the  60  days  as 
required  by  the  Judgment,  and  for  such  rea- 
son, by  the  terms  of  the  decree,  the  Judgment 
was  Invalidated  and  the  case  stood  dismissed. 

It  is  nrged,  first,  that  notwithstanding  the 
appeal,  the  plaintiff  in  the  action  was  obligat- 
ed by  the  decree  to  pay  into  court  the  amount 
found  by  the  court  to  be  due  as  taxes,  inter- 
est, and  for  improvemoits,  within  60  days 
from  the  date  of  the  Judgment ;  and,  second, 
that  if  it  be  held  that  the  appeal  stayed  the 
execution  of  the  entire  Judgment,  and  that 
the  money  so  required  to  be  paid  into  court 
was  not  payable  until  after  the  Judgment  of 
affirmance  by  the  Court  of  Appeals,  it  became 
payable  upon  the  date  of  the  Judgment  by 
the  appellate  court;  and,  third,  that  if  the 
plaintiff  below  was  still  allowed  60  days  aft- 
er date  of  affirmance,  such  time  commenced 
to  run  from  the  date  of  the  Judgment  of  af- 
firmance, to  wit,  March  10,  1913,  and  there- 
fore the  payment  not  having  been  made  until 
May  24, 1913,  or  more  than  60  days  from  the 
date  of  the  affirmance  by  the  Court  of  Ap- 
peals, the  Judgment  of  the  lower  court  be- 
came ineffective,  and  therefore  the  writ  of 
restitution  was  wrongfully  issued  and  is  void. 

Nothing  is  clearer  than  that  when  the  ap- 
peal was  perfected  the  execution  of  the  Judg- 
ment In  Its  entirety  was  su8i)ended  until  the 


cause  was  disposed  of  In  the  appellate  court, 
and  in  this  case  included  that  part  of  the 
decree  commanding  the  payment  of  the  mm 
ordered  within  sixty  days.  When  the  Judg- 
ment became  effective  by  the  order  of  the 
Court  of  Appeals,  the  time  In  whldi  midi 
payment  was  to  be  made  commenced  to  mn, 
and  not  before.  The  appeal  was  in  no  sense 
a  substitute  for  the  Judgment  appealed  from. 
It  operated  to  suspend  the  enforcement  for 
a  limited  time.  But  it  did  not  take  the  place 
of,  nor  jiuUify,  the  Judgment.  Rockwell  ▼. 
Dlst  Court,  17  Colo.  118,  29  Pac.  454,  SI  Am. 
St.  Rep.  265.  The  order  for  the  payment  of 
the  taxes,  interest,  and  penalties  was  condi- 
tioned solely  upon  that  part  of  the  Judgment 
finding  the  tax  deeds  to  be  invalid.  The  ap- 
peal suspended  this  part  of  the  Judgment, 
which,  of  necessity,  likewise  carried  the  coa> 
dition  resting  upon  It.  When  the  Judgment 
became  effective,  its  conditions  became  oper- 
ative, and  not  before.  Tbls  disposes  of  the 
first  two  contentions. 

[3]  When,  then,  did  the  Judgment  ot  tbe 
Coort  of  Appeals  become  effective?  On  tbe 
date  of  the  rendition  of  the  Judgment,  or 
upon  the  expiration  of  the  time  allowed  by 
the  mlea  of  the  Court  of  Appeals  for  the  fil- 
ing of  a  petition  for  a  rehearing?  These 
rules  are  as  fcdlows  (127  Pac.  x): 

Rule  18.  "The  filing  of  a  petition  for  a  rdieap- 
ing  shall  saspend  proceedings  under  the  deci- 
sion until  the  iietition  is  disposed  of  unless  the 
court  in  term  time,  or  one  of  the  judges  in  va- 
cation, shall  otherwise  order." 

Rule  19.  "Upon  tbe  de^rmination  of  a  peti- 
tion for  rehearing,  or  if  within  fifteen  days  aft- 
er final  Judgment,  no  such  petition  shall  have 
been  filed,  tbe  clerk  shall  issue  remittitor  to  the 
court  below." 

It  will  be  seen  that  under  the  rules  of  the 
court  a  remittitur  could  not  Issue  until  the 
expiration  of  the  16  days  allowed  for  the 
filing  of  a  petition  for  rehearing,  unless  oth- 
erwise ordered.  Tbe  appelate  court  thus 
holds  Jurisdiction  of  the  cause  for  a  fixed 
period  for  the  purpose  of  permitting  an  ap- 
plication for  a  rehearing,  and  In  no  case,  ex- 
cept upon  special  order.  Is  this  jurisdiction 
relinquished  during  such  period.  The  object 
of  a  petition  for  rehearing  is  to  give  the  par- 
ties an  opportunity  to  point  out  mistakes  of 
law  or  fact,  or  both,  which  it  may  be  claimed 
the  court  has  made  In  reaching  its  conclusion. 
People  ex  reL  L'Abbe  T.  Dlst  Ct,  26  Olo. 
386,  68  Pac.  604,  46  L.  R.  A.  86a  In  case  the 
petition  for  rehearing  is  filed,  jurisdiction  is 
retained  until  such  application  is  finally  dis- 
posed of,  and  which  may  result  In  a  modifica- 
tion or  even  a  reversal  of  tbe  original  Judg- 
ment of  the  appellate  court. 

The  question  is  one  of  Jurisdiction.  The 
Jurisdiction  of  the  district  court  la  not  re- 
stored until  the  cause  is  finally  disposed  of 
by  the  appellate  court.  Wliile  the  date  of 
the  actual  issuance  of  the  mandate  may  not 
be  controlling,  yet  the  date  when  sudi  man- 
data  may  issue  under  the  roles  of  the  court 
must  be  held  to  be  the  earliest  data  upon 
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which  the  district  court  can  aoqnlre  Jurisdic- 
tion. Until  this  occurs,  the  lower  court  Is 
without  Jurisdiction  for  any  purpose.  In  this 
case  the  mandate  could  not  have  Issued  nor 
the  affirmed  Judgment  of  the  district  court 
become  effective  until  the  26th  day  of  March, 
and  the  payment  Into  court  of  the  sum  orders 
ed  for  taxes,  interest,  and  improvements,  on 
the  24tb  day  of  May,  was  within  the  60  days 
0xed  by  the  decree  of  the  trial  court 
The  Judgment  la  affirmed. 

GABBEBT,  C.  J.,  and  GABBIOUES,  J., 
concur. 


PEOPLE  v.  BKOWN.    (No.  8388.) 
(Supreme  Court  of  Colorado.    Nov.  1,  1015.) 

MUNICIPAI,    COEEPOHATIONS    «=9l74r-OFnCEBS 

— Irtebebt  is  Oontbaot. 

Bev.  St.  1908,  i  4994  (Laws  1872,  p.  163), 
entitled  "An  act  to  prevent  frauds  in  the  let- 
ting of  public  contracts,"  provides  that,  when- 
ever any  public  officer  shall  be  charged  with  the 
duty  of  making  any  contract  for  a  city,  where- 
by such  body  shall  be  obliged  to  pay  any  money, 
and  whenever  any  such  officer,  as  a  member  of 
any  board  of  auditors,  commissioners,  or  direc- 
tors, shall  have  any  vote  or  voice  in  awarding 
such  contract,  it  shall  be  tmlawful  for  any 
such  officer  to  receive  any  part  of  the  money 
specified  therein,  or  to  be  in  any  way  interest- 
ed in  such  contract,  excepting  in  his  official  rep- 
resentative capacity.  Section  4995  provides 
that  whosoever  shul  violate  the  act  shall  be 
imprisoned,  fined,  and  removed  from  office.  A 
member  of  a  board  of  trustees  of  a  town  charged 
with  the  duty  of  appropriating  town  moneys 
for  corporate  purposes,  and  having  a  voice  and 
vote  in  the  awarding  and  making  of  contracts 
for  supplies,  voted  to  approve  a  bill  against  the 
township,  presented  by  a  firm  of  which  be  him- 
self was  a  memb«r,  for  supplies  sold  the  town. 
Eeld,  that  such  person  was  not  guilty  of  a 
violation  of  the  statute,  since  the  act  clearly 
applies  only  to  formal  express  contracts,  which 
are  in  terms  agreed  upon  or  awarded  on  bids, 
and  not  to  quasi  contractual  obligations  entered 
into  by  the  town  in  the  casual  purchase  of  sup- 
plies. 

[Ed.  Note.— For  other  cases,  see  Munidpal 
Corporations,  Cent.  Dig.  H  410-414;  Dec  iMg. 
*=»174.1 

Hill,  J.,  dissenting. 

'Error  to  District  Court,  Chaffee  County; 
Charles  A.  Wilkin,  Judge. 

An  Information  was  filed  against  M.  V. 
Brown,  and  to  review  a  Judgment  quashing 
such  information,  the  People  bring  error. 
Affirmed. 

Gilbert  A.  Walker,  DIst.  Atty.,  of  Buena 
Vista,  for  the  People.  G.  K.  Hartensteln,  of 
Buena  Vista,  for  defendant  In  error. 

TEIiLER,  J.  This  cause  Is  brought  here 
by  the  district  attorney  to  have  reviewed  a 
Judgment  of  the  district  court  quashing  an 
Information  against  the  defendant  in  error. 

The  Information  charges: 

That  Brown,  defendant  in  error,  was  a  mem- 
ber of  the  board  of  trustees  of  the  town  of 
Buena  Vista,  and  "that  as  such  trustee,  and  as 
such  member  of  the  board  of  trustees  of  said 
town  of  Buena  Vista,  the  said  M.  V.  Brown  was 


by  law  charged  with  the  duty  of  appropriating 
the  moneys  of  the  said  town  for  its  corporate 
purposes,  and  to  provide  for  the  payment  of 
debts  and  exi>en8es  of  said  town,  and  had  at  all 
times  herein  mentioned  a  voice  and  a  vote  in  the 
awarding  and  making  of  contracts  for  suppUes 
to  be  furnished  for  and  on  behalf  of  the  said 
town  of  Buena  Vista. 

"That  at  divers  times'  during  the  month  of 
April,  A.  D.  1913,  the  Dean  ft  Brown  Mercan- 
tile Company,  a  corporation  organized  and  ex- 
isting under  the  laws  of  the  state  of  Colorado, 
and  doing  business  in  the  said  town  of  Buena 
Vista,  sold  and  furnished  divers  and  sundry 
supplies,  goods,  and  merchandise  to,  for,  and  on 
behalf  of  the  said  town  of  Buena  Vista,  and 
thereafter,  and  on  the  8d  day  of  May,  A.  D. 
1913,  the  said  the  Dean  ft  Brown  Mercantile 
Company  presented  and  caused  to  be  presented 
to  the  board  of  trustees  of  said  town,  at  its  reg- 
ular meeting  held  on  said  date,  a  bill  or  state- 
ment in  the  sum  of  14.80,  for  the  supplies,  goods, 
and  merchandise  so  sold  and  furnished  by  it, 
as  aforesaid,  during  the  said  month  of  April, 
1913,  and  thereuiwn  the  said  board  of  trustees 
in  said  meeting  caused  the  said  bill  to  be  read, 
and  upon  roll  call  voted  and  ordered  that  the 
said  bill  be  paid ;  that  upon  the  said  roll  call 
the  said  M.  V.  Brown  had  a  voice  and  a  vote 
upon  the  matter  of  ordering  said  bill  paid,  and 
did  then  and  there  vote  in  favor  of  the  pay- 
ment of  the  said  bill. 

"That  the  said  bill  was  thereafter  paid  by  a 
warrant  drawn  in  favor  of  the  said  the  Dean  ft 
Brown  Mercantile  Company. 

"That  the  said  M.  V.  Brown  was  at  all  the 
times  herein  mentioned  a  director  and  a  stock- 
holder of  and  in  the  said  the  Dean  ft  Brown 
Mercantile  Company ;  that  he  had  a  knowledge 
of  its  affairs  and  an  active  part  in  the  control 
of  the  same,  and  was  interested  in  said  contract 
of  sale  of  the  supplies,  goods,  and  merchandise 
to^  for,  and  on  behalf  of  the  said  town  of  Buena 
Vista,  included  in  and  covered  by  the  said  hill 
presented  to  the  board  of  trustees  of  the  said 
town  as  hereinbefore  mentioned. 

"Whereby  and  by  reason  of  the  facts  herein- 
before set  forth,  the  said  M.  V.  Brown,  on  the 
said  8d  day  of  May,  A.  D.  1913,  at  and  within 
said  Chaffee  county,  Colo.,  unlawfully,  knowing- 
ly, and  willfully  was  interested  in  a  contract 
made  for  and  on  behalf  of  the  said  town  of 
Buena  Vista,  in  the  making  which  said  contract 
he  had  a  voice  and  a  vote;  and  the  said  M.  V. 
Brown  did  then  and  there  unlawfully,  knowing- 
ly, and  willfully  have  an  interest  in,  and  profit 
by,  and  receive  a  part  of  the  money  paid  by  the 
said  town  of  Buena  Vista  for  suppUes  obtained 
by  it  as  aforesaid;  and  the  said  interest,  profit, 
and  money  was  not  had  and  obtained  by  him, 
the  said  M.  V.  Brown,  in  his  cAcial  representa- 
tive capacity. 

"Contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace 
and  dignity  of  the  same  people  of  the  state  of 
Colorado." 

A  motion  to  quash  was  sustained.  The 
information  was  filed  under  sections  4994 
and  4996,  B.  S.  1908,  which  are  as  follows: 

^94.  "Whenever  any  officer  of  this  state  or  of 
any  county,  city,  town,  or  school  district  there- 
in, shall  be  charged  with  the  duty  of  making  any 
contract  for,  or  on  behalf  of  this  state,  or  of 
any  county,  city,  town,  or  school  district  there- 
in, whereby  this  state,  or  any  county,  dty,  town, 
or  school  mstrict  therein,  shall  be  obliged  to  pay 
any  sum  of  money  to  any  person  whomsoever, 
and  whenever  any  such  officer,  as  a  member  of 
any  board  of  auditors,  commissioners,  or  direc- 
tors, or  otherwise,  shall  have  any  vote  or  voice 
in  awarding  any  such  contract,  it  shall  not  be 
lawful  for  any  such  officer  to  become  in  any 
manner  bound  for  the  fulfillment  of  such  con- 
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tract,  or  to  take  or  receive  any  part  or  portion 
of  the  money  specified  in  snch  contract,  or  be 
in  any  way,  manner  or  degree  interested  in 
Bnch  contract,  excepting  in  his  official  represen- 
tative capacitj." 

4995.  "Whosever  shall  oSend  against  the  pro- 
visions of  this  act  shall  be  imprisoned  not  ex- 
ceeding six  months,  and  fined  not  exceeding 
two  thousand  dollars,  and  shall  be  removed  from 
o£Sce." 

Ooonsel  for  plaintiff  in  error  cites  several 
anthoritlea  to  show  that  the  trial  conrt,  In 
construing  this  statute  to  apply  to  express 
contracts  only,  was  wrong,  and  points  out 
that  public  policy  demands  that  a  public  of- 
ficer should  be  prohibited  from  being  inter- 
ested in  any  contract  with  the  making  of 
which  he  is  officially  connected;  hence  he 
urges  that  the  law  in  question  must  be  con- 
strued to  include  all  contracts. 

There  can  be  no  question  of  the  propriety 
of  such  a  rule,  and  it  is  everywhere  accepted 
as  wise  and  salutary.  Here,  however,  we 
are  not  concerned  with  what  the  statute 
ought  to  or  might  properly  Include,  but 
rather  with  what  It  does,  in  fact,  cover.  An 
analysis  of  the  statute  discloses  that  it  ap- 
plies: (1)  When  officers  of  the  class  desig- 
nated "shall  be  charged  with  the  duty  of 
making  any  contract  for  or  on  behalf  of  the 
state,"  or  any  of  the  municipalities  named, 
whereby  money  Is  required  to  be  paid  to 
any  one;  and  (2)  whenever  any  such  officer, 
as  a  member  of  a  board,  etc.,  or  otherwise, 
"shall  have  any  vote  or  voice  in  awarding 
any  such  contract" — in  either  of  which 
cases: 

"It  shall  not  be  lawful  for  any  such  officer  to 
become  in  any  manner  bound  for  the  fulfillment 
of  such  otmtract,  or  to  take  or  receive  any  part 
or  portion  of  the  money  specified  in  such  con- 
tract, or  to  be  in  any  way,  manner  or  degree  in- 
terested in  such  contract,  excepting  in  his  offi- 
cial representative  capacity." 

The  Information  alleges,  not  that  Brown 
was  charged  with  the  duty  of  making  the 
contract  which  was  made  with  the  corpora- 
tion of  which  be  was  a  stockholder,  or  that 
he  bad  a  vote  or  voice  In  awarding  that 
contract  to  the  mercantile  company,  but  that 
he  was  charged  with  the  duty  of  appropriat- 
ing the  moneys  of  the  town  for  its  corporate 
purposes,  and  that  he  had  a  voice  and  a 
vote  In  the  awarding  and  making  of  con- 
tracts for  supplies  to  be  furnished  to  the 
town. 

However  desirable  It  may  be  that  public 
officials  be  prohibited  from  having  any  In- 
terest, directly  or  Indirectly,  in  contracts 
with  the  public  bodies  which  they  represent, 
this  conrt  cannot  extend  the  statute  beyond 
Its  manifest  purpose  and  Intent  Here  the 
language  of  the  enactment  is  spedflc,  and  It 
agrees  with  the  purpose  of  the  act  as  ex- 
pressed In  the  title,  to  whldi  resort  may  be 


bad  to  aid  In  determining  the  legislative  in- 
tent. The  title  is  "An  act  to  prevent  frauds 
in  the  letting  of  public  contracts."  (Laws 
1872,  p.  163.)  The  act  has  to  do  with  such 
contracts  as  the  officer  is  charged  with  the 
duty  of  making,  and  with  those  In  the 
awarding  of  which  he  has  a  voice  or  vote. 
It  clearly  means  formal,  express  contracts, 
which  are  In  terms  agreed  upon,  or  awarded 
on  bids. 

The  contract,  by  the  terms  of  the  act,  Is 
one  by  which  m<»)ey  Is  required  to  be  paid, 
and  In  which  the  amount  to  be  paid  is  speci- 
fled,  not  merely  to  be  paid  as  an  obligation 
implied  in  law.  It  is  the  "money  specified 
in  such  contract"  in  which  the  officer  Is  to 
have  no  interest;  and  that  provision  far- 
ther indicates  that  the  lawmakers  had  In 
mind  express  contracts  only.  Any  other  con- 
struction would  render  the  statute  obnox- 
ious to  the  constitutional  requirement  that 
the  subject  of  the  act  be  clearly  expressed 
In  the  title,  since  It  cannot  be  said  that  the 
title  would  disclose  or  even  suggest  that  the 
act  provided  for  the  punishment  of  officials 
who  were  connected  with  corporations  from 
which  the  state  or  a  municipality  might 
make  a  casual  purchase  of  supplies. 
'  The  cases  cited  to  establish  the  contrary 
of  this  conclusion  appear,  by  counsel's  own 
quotations,  in  every  case  to  construe  statutes 
which  by  their  terms  prcdiibit  interest  in  or 
benefits  from  contracts  In  general,  and  do 
not,  as  In  this  case,  extend  only  to  spedfled 
acts  In  the  making  or  awarding  of  contracts. 

The  Information  charged  no  offense  ander 
the  statute,  and  the  motion  to  quash  was 
rightly  sustained. 

The  Judgment  Is  affirmed. 

HIUj,  J.,  dissents. 


PEOPLE  V.  PTLB.     (No.  8389.) 
(Supreme  Court  of  Colorado.     Nov.  1,  191S.) 

Error  to  District  Court,  Chaffee  County; 
Charles  A.  Wilkin,  Judge. 

An  information  was  filed  against  George  M. 
Pyle,  and  to  review  a  judgment  quashing  the 
information,  the  People  bring  error.    Affirmed. 

Gilbert  A.  Walker,  Dist  Atty.,  of  Buena 
Vista,  for  the  People.  G.  K.  Hartenstein,  of 
Buena  Vista,  for  defendant  In  error. 

TEUiER,  J.  This  case  presents  substantial- 
ly the  same  question  as  that  which  was  deter- 
mined in  People  v.  Brown  (No.  8338)  152  Pac. 
1169,  decided  at  this  term,  differing  only  in  the 
fact  that  here  the  defendant  is  charged  witb 
having  himself  scdd  goods  to  the  town  while  a 
member  of  the  board  of  trustees. 

For  the  reasons  stated  in  People  v.  Brown, 
the  judgment  is -affirmed. 

GABBERT,  0.  J.,  and  HILL,  J^  eoncurring. 
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DAWI/EI   ▼.    T>A.WLETS    ESTATE   et   aL 
(NoL  8091.) 

(Supreme  Court  «f  Colorado,    July  7,  1916.)t 

1.  RXKOUTOBS  AHD    AOMINIBTKATOBB   «B9a02— 

Claim— Vauoitt — ^Dbpinitenksb. 

Where  a  person  agreed  in  writing  to  pay 
$700  annually  every  year  from  July  1,  1881, 
to  August  30,  1006,  payable  in  full  at  the  death 
<n  the  person,  such  contract,  being  supported 
by  sufficient  consideration,  was  a  ralid  claim 
against  the  person's  estate  after  her  decease, 
as  being  definite  and  unconditlonaL 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  {|  730,  738-745, 
748,  764,  763;  Dec.  Dig.  «s>202.] 

2.  ESTOPPKL    <&=398— BViTOFPEL,    IK     PXIS— DK- 

NIAI.  or  Adoption  by  Executob. 
Where  testatrix  declared  in  her  will,  made 
18  years  before  the  execution  of  a  contract, 
whereby  she  agreed  to  pay  to  her  adopted  son 
and  his  wife  $700  annually,  that  such  son  was 
her  adopted  son,  such  deuaration  also  being 
made  in  the  agreement,  which  the  sou  and  bis 
wife  acted  and  relied  upon,  and  which  was  never 
questioned  by  testatrix  in  her  lifetime,  in  suit 
by  the  wife  of  such  adopted  son  against  the 
e&tnte  on  the  agreement,  testatrix's  executor 
was  estopped  to  deny  the  fact  of  the  sw's  adop- 
tion, the  executor  being  in  privity  with  testa- 
trix. 

[Ed.  Note. — For  other  cases,  see  Estoppel, 
Cent  Dig.  {  290;   Dec.  Dig.  «=39&] 

8.  Etidknce  «s>397  — Pabol  Evidehcb— Ev- 

ROT. 

Where  the  recitals  of  a  decedent's  contract 
to  pay  money  to  her  adopted  son  and  his  wife 
were  a  substantive  part  of  such  contract,  in 
suit  by  the  wife  thereon  against  the  decedent's 
estate,  the  recitals  of  adoption  could  not  be 
varied  or  evaded  by  pand  evidence. 

[EM.  Note.— For  otiier  cases,  see  Evidence, 
Cent  TUg.  U  1756-1765;  Dec.  Dig.  «=»397.] 

4.  Contracts  4t=377  — •  Considksatioh— Lovk 
AHD  Affkctioh— Adopted  Cuiu>. 
Where  decedent  contracted  to  pay  money 
to  ber  adopted  son,  such  contract  was  supported 
by  sufficient  consideration,  since  love  and  af- 
fection are  as  good  consideration  for  an  agree- 
ment between  parent  and  adopted  child  as  for 
an  agreement  oetween  a  parent  and  a  child 
bom  to  the  parmt  in  wedlock. 

[Ed.  Note.— For  other  casee,  see  Contmets, 
Cent  Di*r.  fS  286-290;   Dec.  Dig.  «=>77.] 

6.  CONTBACIS  «=354^-C0NBII>BRATION. 

Where  a  husband  bequeathed  his  entire 
estate  to  his  wife,  with  the  exception  of  a 
small  amount  to  an  adopted  son,  in  considera- 
tion of  her  contract  and  promise  that  at  her 
death  the  entire  estate  should  go  to  such  adopted 
8<m,  and  where  the  wife  later  agreed  to  pay 
to  such  adopted  son  and  his  wife  a  sum  of  mon- 
ey annuaUy,  the  promise  of  the  wife,  made  to 
her  husband,  to  leave  the  entire  estate  to  their 
adopted  son  was  sufficient  consideration  for  the 
agreement  to  pay  money  to  him  and  his  wife. 
[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  J!  233-239,  242,  243,  251,  254,  255, 
291-815;    Dec.  Dig.  «s»54.] 

6.  CONTBAOTB  «=»65— CORBIDEBATIOR. 

Where  a  decedent  conveyed  a  life  estate  in 
property  to  her  adopted  son  and  his  wife  in 
performance  of  decedent's  agreement  with  her 
husband  that  the  son  should  have  the  property 
ultimately,  and,  the  son  and  wiife  not  being 
satisfied  with  the  arrangement,  a  contract  was 
substituted,  for  the  life  estate  deed,  whereby 
decedent  agreed  to  pay  the  son  and  his  wife  a 
specific  sum  annually,  such  contract  to  pay  a 
specific  sum  was  supported  by  sufficient  con- 


sideration, by  way  of  the  release  of  rights  by 
the  son  and  wife  under  the  life  estate  deed. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Clent  Dig.  «  234.  267,  292,  293;  Dec.  Dig.  «=» 
65.] 

7.   CONTBACTB     «S»65  —  CONSTDEBATIOIT  —  BE- 
LEASE   OF   DOUBTFUI.  RiOUT. 

Where  decedent  agreed  to  pay  a  specific 
sum  annually  to  her  adopted  son  and  his  wife, 
ir.  consideration  of  their  release  at  rights  under 
her  previously  executed  life  estate  deed  to  them, 
the  contract  to  pay  was  supported  by  sufficient 
consideration,  whether  or  not  the  ri?ht  of  the 
son  and  wife  under  the  life  estate  deed  was 
valid  or  doubtful,  since  the  compromise  of  a 
doubtful  ri^ht,  where  the  parties  act  in  good 
faith  and  m  full  knowledge  of  the  facts,  is 
binding  as  supported  by  consideration. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Ocni.  Dig.  H  234,  267,  '292,  293;  Dec.  Dig.  «=> 
65.] 

Error  to  District  Court,  Weld  County; 
Nell  F.  Graham,  Judge. 

Claim  by  Eilla  J.  Dawley  against  the  es- 
tate of  Hannah  J.  Dawley,  deceased,  and 
James  Tuckerman,  as  executor.  To  review 
a  Judgment  disallowing  the  claim,  claimant 
brings  error.    Reversed,  with  instmctlon. 

Hannah  J.  Dawley  died  on  the  25th  day 
of  December,  1909.  Her  will  was  later  ad- 
mitted to  probate,  and  in  due  time  the  plain- 
tiff in  error,  Ella  J.  Dawley,  filed  her  claim 
against  the  estate,  based  upon  the  following 
written  Instrument: 

"Greeley,  Colo.  Sept  16,  1006.  This  is  a 
statement  and  promise  whereby  Hannah  J. 
Dawley  promises  to  pay  and  cause  to  be  paid 
to  her  son  Edward  P.  Dawley  and  hw  wife 
ElUa  J.  Dawley  the  sum  of  seven  hundred  dol- 
lars a  year,  with  interest  at  six  per  cent— the 
above  sum  of  seven  hundred  a  year  with  inter- 
est beginning  with  the  year  ISSl  month  of  July 
1st  and  endinsT  1906,  August  80th,  at  which 
time  a  Life  Estate  deed  was  made  out  to  Ed- 
ward F.  Dawley  and  his  wife  Ella  J.  Dawley 
&om  Hannah  J.  Dawley,  That  is  not  satis- 
factory to  Edward  F.  Dawley  thereby  causing 
this  settlement  between  Hannah  J.  Dawley 
and  Edward  F.  Dawley  for  reasons  hereafter 
named.  The  above  amount  at  seven  hundred 
dollars  a  year  for  each  and  every  year  running 
from  1881  month  July  1st,  to  1006,  August 
30th  Hannah  J.  Dawley  for  the  above  amount 
ol  seven  hundred  dollars  a  year  at  6  per  cent 
hereby  gives  security  on  all  the  real  estate  of 
every  kind  and  nature  belonging  to  her  estate, 
together  with  all  notes  and  mon^  of  whatever 
nature  or  kind  belonging  to  ber  said  estate  to 
Edward  F.  Dawley  and  EUa  J.  Dawley  for 
the  above  amount  of  seven  hundred  dollars  a 
year  at  six  per  cent  until  paid,  the  above 
amount  of  seven  hundred  dollars  a  year  at  six 
per  cent  to  be  paid  in  full  any  time  the  said 
Hannah  J.  Dawley'a  death  takes  place,  to  her 
son,  Edward  F.  Dawley  and  his  wife  EUa  J. 
Dawley  if  living  or  to  either  one  that  outlives 
the  other  whatever  the  case  may  be  to  either 
eon  or  son's  wife  EUa  J.  Dawley,  but  if  both 
Edward  F.  Dawley  and  his  wife  are  living 
at  time  of  Hannah  J.  Dawley's  death  then  the 
above  sum  to  be  equallv  divided  between  Ed- 
ward F.  Dawley  and  Ella  J.  Dawley.  Now  in 
consideration  of  this  seven  hnndred  dollars  a 
year  at  six  per  cent  beginning  the  year  1881 
month  July  first  and  ending  1906  August  30th, 
to  be  paid  Edward  F.  Dawley  and  his  wife 
EUa  .T.  Dawley  if  living  at  the  time  of  Hannah 
J.  Dawley's  death  to  be  equally  divided  be'tween 
<^dward  F.  Dawley  and  Klla  J.  Dawley  if  both 
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nre  living  at  the  time  of  Hannali  J.  Dawley'a 
death  or  in  case  either  Edward  F.  Dawley  or 
Kiln  J.  Dawley  are  dead  at  the  time  of  Hannah 
J.  Dawley's  death  then  the  full  amount  at  sev- 
en hundred  doUats  a  year  at  six  per  cent  to 
go  to  Edward  F.  Dawley  or  Ella  J.  Dawley 
whichever  one  outlives  the  other — Edward  F. 
Dawley  goes  on  to  give  his  reasons  for  this 
settlement  as  he  has  already  given  to  his  mother 
before  starting  in  to  make  these  writings  first 
as  he  hereby  states  at  one  time  back  in  the 
state  of  Vermont  on  account  of  the  law  of  Ver- 
mont only  giving  the  widow  one  third  at  time 
of  her  husband's  death  Hannah  J.  Dawley  per- 
suaded her  husband  D.  Ia  Dawley  to  make  a 
will  willing  her  everything  and  aU  the  property 
except  one  thousand  dollars  to  Edward  F.  Daw- 
ley which  in  the  first  place  he  D.  L.  Dawley 
refused  to  do  for  the  reason  he  said  that  Ed 
might  turn  out  yet  to  be  of  considerable  help 
to  him  before  he  would  be  of  age  by  his  help 
and  time  he  might  put  in  to  work,  in  case  he 
does  I  cant  cut  him  down  to  that  small  amount 
of  one  thousand  dollars  in  my  will  but  if  she 
Hannah  J.  Dawley  was  willing  to  sign  writings 
to  this  effect  that  after  his,  D.  I*  Dawley's 
death  any  time  she  would  be  taken  away  and 
her  death  would  take  place  it  should  be  un- 
derstood in  the  writings  that  all  the  property 
and  everything  then  would  go  to  Edward  F. 
Dawley  If  alive  or  any  time  she  would  get 
married  again  then  at  the  time  of  her  marriage 
she  would  have  to  turn  over  to  Edward  F. 
Dawley  the  same  amount  of  property  and  money 
that  would  go  to  EJdward  F.  Dawley  by  law  or 
that  he  would  get  if  no  will  were  made  or  never 
made  by  him  D.  Ia  Dawley  and  the  writings 
to  be  put  in  safe  keeping  until  they  were  need- 
ed for  that  purpose,  then  if  you  are  willing  to 
do  this  I  will  make  a  will  willing  you  everything 
but  the  one  thousand  to  Edward  F.  Dawley. 
This  Hannah  J.  Dawley  consented  to  do  and 
did  do.  T^en  afterwards  she,  Hannah  J.  Daw- 
ley, not  being  satisfied  with  hia  Edward  F. 
Dawleys  having  only  the  one  thousand  dollars 
in  his  fathers  will  D.  Ii.  Dawleys,  wanted  her 
husband  D.  I*.  Dawley  to  change  the  one  thou- 
sand to  only  five  hundred  dollars  in  his  will 
going  to  Eidward  F.  Dawley  whenever  his 
death  D.  L.  Dawleys  would  take  place,  this 
he  D.  ii.  Dawley  declared  he  would  not  do,  but 
after  a  long  argument  with  his  wife,  Hannah 
J.  Dawley,  they  finally  came  to  the  decision 
to  destroy  the  other  writings  signed  by  her 
Hannah  J.  Dawley  willing  Edward  F.  Dawley 
one  thousand  dollars  in  the  will  the  first  time 
to  writings  now  signed  by  her  Hannah  J.  Daw- 
ley chan^g  the  one  thousand  in  the  will  of 
D.  Ii.  Dawleys  to  five  hundred  in  D.  L.  Daw- 
leys will  wiA  the  understanding  that  by  chang- 
ing the  one  thousand  dollars  in  will  to  five 
hundred  dollars  in  D.  L.  Dawleys  will  the  writ- 
ings shall  now  read  that  after  D.  D.  Dawleys 
death  with  only  five  hundred  dollars  going  to 
Edward  F.  Dawley  in  his  will  that  it  shall  be 
understood  by  this  small  amount  of  only  five 
hnndred  dollars  to  be  Paid  to  him  Edward  F. 
Dawley  after  his  D.  Ia  Dawleys  death  that  be- 
sides this  five  hundred  dollars  Edward  F.  Daw- 
ley will  begin  drawing  interest  at  six  per  cent 
on  whatever  amount  be  EMwnrd  F.  Dawley 
would  be  entitled  to  and  would  be  coming  to 
him  as  D.  L.  Dawleys  son  with  no  will  made 
or  that  never  had  been  made  by  his  Edward 
F.  Dawleys  father  D.  L.  Dawley  and  accord- 
ing to  whatever  D.  I*  Dawley  Is  worth  or  would 
be  worth  at  the  time  of  his  death  and  belong- 
ing to  his  estate  with  the  Interest  beginning 
after  D.  L.  Dawleys  death  and  running  to  the 
time  oif  Hannah  J.  Dawleys  and  Edward  F. 
Dawleys  death  providing  they  make  or  have 
settlement  no  other  way  oefore  their  deaths  as 
it  is  hereby  understood  in  these  writings  that 
when  ever  Edward  F.  Dawley  would  be  sick 
or  in  need  in  any  way  or  disabled  in  any  way 
and  in  want  for  anything  be  or  his  family  if 
any  tihere  be  will  be  entitled  to  this  intereat 


money  any  time  by  calling  for  it  or  him  Ed- 
wnrd  F.  Dawley  through  guardian  if  at  the 
time  of  calling  for  it  he  or  nis  family  or  guar- 
dian has_  not  overdrawn  it  in  any  way  and  in 
case  it  is  refused  to  him  or  bis  guardian  or 
his  family  by  the  said  Hannah  J.  Dawley  then 
at  any  time  he  or  bis  wife  or  guardian  can 
take  whatever  legal  way  they  see  fit  to  procure 
what  they  are  entitled  to  of  this  interest  money 
or  at  and  time  Hannah  3.  Dawley  would  get 
married  again  then  at  the  time  of  her  mar- 
riage she  would  have  to  turn  over  to  Edward 
F.  Dawley  or  t»  his  family  if  any  he  Edward 
P.  Dawley  leaves  by  death  the  same  amount  of 
the  property  and  money  that  would  go  to  Ed- 
ward F.  Dawley  by  law  or  that  he  would  get 
if  no  will  were  made  or  never  had  been  made 
by  him  D.  L.  Dawley,  and  furthermore,  that 
whenever  she  Hannah  J.  Dawley  would  be 
taken  away  and  her  death  take  place  then 
at  the  time  of  her  death  all  the  property  and 
everything  then  it  is  understood  shall  go  to 
EJdward  F.  Dawley  if  alive  and  in  case  of  Ed- 
ward F.  Dawley  being  dead  at  the  time  of 
Hannah  J.  Dawleys  death  then  the  property 
of  real  estate  and  including  everything  ex- 
cept housefumishing  jewelry  and  clothing  in 
case  that  lie  Edward  F.  Dawley  is  dead  but 
leaves  a  wife  and  children  then  it  will  go  to 
his  wife  and  children  if  any  there  be  or  to  hia 
wife  or  to  his  children  either  way  if  wife  and 
no  children  then  all  to  wife  or  if  children  and 
no  wife  then  all  to  children. 

•"Then  after  all  this  understanding  between 
Hannah  J.  Dawiey  and  D.  Ll  Dawley  by  chang- 
ing D.  L,  Dawleys  will  from  one  thousand  dol- 
lirs  to  five  hundred  dollars  going  to  the  son 
Edward  F.  Dawley  in  his  will  D.  I*  Dawleys 
and  writing  to  be  put  in  safe  keeping:  Hannah 
J.  Dawley  signed  all  of  these  writing  to  be 
carried  out  after  his  death  D.  I*  Dawley's 
denth  and  her  death  Hannah  J.  Dawleys  at 
the  time  of  her  death  to  be  carried  out  after 
her  death.  I^ow  after  all  of  these  writings  and 
promises  I  have  always  had  the  hardest  work 
to  get  any  money  coming  to  me  through  this 
interest  at  six  per  cent  but  did  not  care  so  much 
as  I  thought  it  was  safe  in  the  places  in 
real  estate  that  would  not  be  spent  so  that  if 
I  don't  live  to  get  it  my  wife  will  have  enongh 
after  I  am  under  the  sod  to  pay  her  for  what 
E^e  has  done  for  me  in  takinf  care  of  me  and 
working  beyond  her  strength  m  this  old  room- 
ing house  wfaoi  she  and  1  ought  to  have  what 
legally  belong  to  ns  throu^  this  interest  at 
six  per  «ent  as  my  father  D.  L.  Dawley  was 
worth  to  my  knowledge  at  the  time  of  his  death 
about  thirty  five  thousand  dollars  that  I 
know  to  be  the  truth  but  at  different  times  my 
mother  Hannah  J.  Dawley  has  sent  to  her 
relatives  to  the  best  of  my  knowledge  between 
five  and  six  thousand  dollars  helping  them  at 
different  times  with  my  consent  on  account  of 
my  drawing  interest  on  half  of  my  fathers  D. 
L.  Dawleys  estate  beginning  at  time  of  hia 
D.  L.  Dawleys  death,  now  after  all  this  I  Ed- 
vard  F.  Dawley  dont  propose  to  be  cheated 
out  of  all  that  legally  belongs  to  me  and  my 
wife  and  hereby  take  this  way  of  settlement  as 
I  have  never  collected  or  could  collect  on  an 
average  the  amount  one  hnndred  dollars  a 
vear  in  all  the  years  since  my  fathers  death. 

'These  writings  of  ten  pages  I  want  carried 
out  after  my  death  in  favor  of  my  son  Edward 
F.  Dawley  and  his  wife  Ella  J.  Dawley  if  alive 
or  to  either  one  that  outlives  the  other,  but  in 
case  both  are  dead  then  my  last  will  to  be 
carried  out     [Signed]    Hannah  J.  Dawley. 

Tbe  probate  court  found  that  the  claim 
was  a  valid  one  as  against  the  estate,  that 
it  was  a  contract  for  a  valnable  considera- 
tion, and  ordered  It  be  allowed  in  the  sum  of 
$26,700,  and  that  it  be  paid  in  due  course  of 
administration  in  the  order iOf  Up  f  ^asmca- 
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tl<»i.  An  appeal  was  taken  by  the  executor 
to  tbe  district  conrt,  where  the  judgment  of 
the  probate  court  was  reversed  and  the  claim 
disallowed.  From  this  Judgment  the  claim- 
ant brings  the  case  here  for  review.  The 
reasons  given  by  the  court  as  the  basis  of  tbe 
Judgment  are  as  follows: 

"The  court  finds  that  the  status  of  Edward 
F.  Dawley  in  tbe  family  of  D.  L*.  and  Hannah 
J.  Dawley  did  not  constitute  him  an  heir  at 
law  of  either,  and  was  not  such  as  would  con- 
stitute him  an  heir  at  law. 

"Tbe  count  further  finds  that  the  instrument 
sued  on  in  this  case,  Exhibit  A,  term^  a  con- 
tiact,  and  referred  to  by  counsel  as  a  promis- 
sory note,  is  not  a  promissory  note,  m  that 
It  would  not  be  valid  in  the  hands  of  an  as- 
signee nor  the  personal  representatives  of  Ed- 
ward F.  Dawley  or  EDa  J.  Dawley;  and,  fur^ 
ther.  that  whatever  the  instrument  is,  there  is 
absolutely  no  consideration  in  law  for  the  mak- 
ingof  the  instrument. 

TThe  court  further  holds  that  the  instrument 
is  testamentary  in  its  nature,  and  that  it  does 
not  measure  up  to  the  requirements  of  the  stat- 
ute concerning  the  making  of  wills,  and  is 
therefore  unenforceable." 

Guy  Duncan,  of  Boulder,  and  Charles 
Roach  and  Albert  S.  Frost,  both  of  Denver, 
for  plaintiff  In  error.  J.  C.  Scott,  H.  E. 
Churchill,  and  H.  N.  Haynes,  all  of  Greeley, 
for  defendants  In  error. 

SCOTT,  J.  (after  stating  the  facts  as 
above).  It  Is  plain  that  tbe  question  of  heli> 
ship  Is  not  Involved  in  the  case,  ^oept  in  so 
far  as  It  may  bear  upon  that  of  considera- 
tion. Neither  Is  It  claimed  that  the  contract 
in  any  way  constitutes  a  will.  It  Is  conced- 
ed by  the  claimant  that  she  must  recover 
as  upon  a  contract  or  not  at  alL 

We  are  relieved  from  much  dlscoaslon  as 
to  the  law  of  tbe  case,  by  the  admission  of 
counsel  for  the  executor.  In  their  brief,  of 
the  following  legal  proposltlona,  well  sustain- 
ed by  author!^,  as  follows : 

"(1)  A  promise  to  make  provision  by  will  for 
a  valuable  consideration  h  a  valid  contract, 
and  an  action  will  lie  for  its  breach. 

"(2)  A  debt,  obligation,  or  promissory  note  of 
a  decedent  contracted  in  his  lifetime,  though  by 
its  terms  not  payable  until  after  death,  may  be 
valid  as  a  contract. 

"(S)  An  express  promise  to  pay  a  certain 
sum  at  or  after  the  promisor's  death,  if  found- 
ed on  an  adequate  and  valuable  consideration, 
may  be  enforceable  after  his  death  against  his 
estate." 

The  contention  of  the  defendant  In  error. 
In  the  language  of  counsel,  is: 

"The  vital  i>oint  In  the  case  at  bar  is  that 
the  instrument  sued  on  is  not  an  obligation,  a 

Sromissory  note,  or  a  recognition  of  an  existing 
ebt," 

— hence  without  consideration. 

[1]  The  contract  la  eacplldt  in  that  It  Is  an 
agreement  to  pay  a  si>eclflc  sum  of  money, 
seven  hundred  dollars,  annually,  for  each 
and  every  year,  for  a  specific  time,  from  Ju- 
ly 1, 1881,  to  August  30,  1906,  payable  In  full 
at  the  death  of  Hannah  3.  Dawley.  There 
Is  nothing  Indefinite,  uncertain,  or  condition- 
al about  this  promise.  ThereCore,  if  It  Is 
supported  by  a  Boffident  consideration,  then 


the  obligation  is  a  valid  claim  against  the 
estate. 

In  order  that  this  question  may  intelli- 
gently be  considered,  It  seems  proper  to  re- 
view the  life  history  of  the  persons  Involved, 
In  so  far  as  It  affects  their  relationship  and 
association,  in  tbe  light  of  the  statements 
made  In  the  agreement  and  the  testimony 
offered  at  the  trial. 

The  contract  relied  on,  dictated  and  writ- 
ten by  the  parties  themselves,  is  crude  In 
form,  as  would  naturally  be  expected  under 
such  circumstances,  but  contains  many  ad- 
missions affecting  the  question  of  considera- 
tion. 

In  1866,  D.  L.  Dawley  and  Hannah  J. 
Dawley,  husband  and  wife,  without  issue 
then  or  since,  were  living  In  the  state  of  Ver- 
mont, and  at  that  time,  and  as  Is  recited  In 
their  several  wills,  adopted  as  their  own 
child,  Edward  F.  Rockwood,  then  7  years  of 
age,  and  gave  to  him  their  name,  Dawley. 
There  was  admitted  In  evidence,  over  the  ob- 
jection of  plaintiff  in  error,  a  purported 
agreement  between  Sumner  Rockwood  and 
D.  Ik  Dawley,  as  follows: 

"This  indenture  entered  into  the  29th  day 
of  August,  1805,  between  Sumner  Rockwood 
of  Lawrence,  Mass.  &  D.  L.  Dawley  of  Mount 
Holl^  Vt.  witneaseth :  That  said  Rockwood 
on  his  part  relyinR  on  the  honor  and  good  faith 
of  said  Dawley  doth  hereby  give  and  bestow 
upon  said  Dawley  his  minor  son  named  Eldward 
Francis  Rockwood  aged  seven  years  and  doth 
hereby  relinquish  to  said  Dawley  the  sole  care 
custody  and  contnd  of  said  boy  daring  his  mi- 
nority to  train  up  manage  and  educate  the 
same  as  if  the  said  Edward  F.  was  the  own 
chUd  of  said  Dawley  and  said  Dawley  on  his 
rnrt  agrees  to  exercise  a  kind  and  parental  care 
over  said  boy,  to  feed,  clothe  and  educate  him, 
to  provide  nursing  and  medicine  when  sick, 
and  in  all  respects  to  do  for  him  and  by  him 
the  same  as  parents  in  his  circumstances  and 
condition  In  life  are  expected  to  do  by  their  own 
children. 

"In  witness   whereof  we  have  hereunto  set 
our  hands  the  day  and  year  above  written. 
"[Signed]    Sumner    Rodcwood. 
"D.  L.  Dawley." 

The  objection  to  the  introduction  of  this 
Instrument  was  that  it  was  not  properly  Iden- 
tified. However  this  may  be,  we  will  treat 
It,  for  the  purposes  of  this  case,  as  being  gen- 
uine, and  properly  in  evidence. 

In  1872,  D.  Tj.  Dawley  came  to  Boulder, 
Colo.,  to  take  up  his  home.  Later,  and  in 
1877,  his  wife  and  the  boy,  Edward,  joined 
blm,  and  very  soon  thereafter  the  family  re- 
moved to  Greeley,  where  each  continued  to 
live  until  death.  In  1881,  D.  L:  Dawley  died 
testate,  and  in  his  will  made  the  following 
bequest: 

"I  give  to  my  adopted  and  beloved  son,  Ed- 
ward Francis  Dawley  the  sum  of  five  hundred 
($500.00)  dollars  to  be  paid  to  him  at  the  age 
of  twenty-one  years  with  interest  from  the  date 
of  my  decease. 

In  the  Instrument,  a  line  is  drawn  through 
the  words  "one  thousand  dollars,"  and  the 
words  "five  hundred"  appear  to  have  been 
afterward  Inserted,  thus  corroborating  the 
a^nowledgment  of  Hannah  3.  Dawley^ 
gitized  by ' 
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contract  In  qnestlon,  tbat  at  the  time  of  the 
making  of  the  will,  she  Induced  her  husband 
to  reduce  the  amount  to  $600.  It  also  ap- 
pears In  her  contract  here  that  Dawley  was 
induced  to  make  his  bequest  of  $1,000  In 
the  first  Instance,  and  later  of  $600,  only 
upon  the  promise  of  Hannah  that  at  her 
death,  Edward  F.  Dawley  should  hare  all  his 
father's  estate.  D.  L.  Dawley  died  In  1881, 
and  presumably  on  the  date  from  which  the 
$700  annual  payments  are  to  ran,  July  1st,  as 
agreed  In  the  contract  in  question.  Edward 
continued  to  live  with  his  adopted  mother 
until  the  time  of  his  marriage  with  the  plain- 
tiff In  error,  the  date  of  which  does  not  ap- 
pear, but  which  was  many  years  prior  to 
his  death.  After  his  marriage,  Edward  and 
his  wife  continued  to  live  with  his  mother 
much  of  the  time,  and  when  living  separate- 
ly, in  her  property,  and  in  the  same  town. 
Edward  was  a  confirmed  invalid  fOr  several 
years  before  his  death,  and  during  the  last 
year  of  his  life,  he  and  bis  wife  lived  with 
Hannah  at  her  home,  where  he  died  some 
time  prior  to  the  death  of  bis  adopted  moth- 
er. Thus  they  lived  in  the  relation  of  son 
and  parents,  up  to  the  time  of  his  own  death. 
A  period  of  more  than  60  years,  had  elapsed 
after  his  coming  Into  the  family  before  the 
execution  of  the  contract  now  in  question. 

Witnesses  who  were  acquainted  with  the 
family  during  their  life  in  Greeley,  testified 
that  he  was  always  spoken  of  and  recog- 
nised by  D.  L.  Dawley  and  Hannah  as  their 
son;  that  the  public  generally  believed  him 
to  be  their  child  of  the  blood,  and  it  appears 
that  only  to  a  few  was  it  disclosed  that  he 
was  their  adopted  son. 

[2]  There  is  no  prooC  In  tbe  record  npon 
whidi  the  condnsion  of  the  trial  court  that 
be  was  not  the  adopted  aon  of  D.  £k  and 
Hannah  Dawley  can  be  fairly  based.  The 
executor  offered  no  proof  of  record,  or  ab- 
sence of  record,  upon  which  such  conclusion 
can  be  Justlfled.  The  agreement  between 
D.  L.  Dawley  and  Sumner  Bockwood  is  not 
shown  to  be  the  only  act  or  proceeding  in 
adoption.  Nor  Is  there  any  testimony  to 
show  that  Edward  was  not  adopted  in  con- 
formity with  the  laws  of  the  state  of  Ver- 
mont If  the  agreement  between  Rockwood 
and  Dawley  can  have  force  at  all,  it  is  in 
oonfirmatlon  of  the  repeated  and  nniform 
declarations  of  both  D.  Lw  Dawley  and  his 
wife,  Hannah,  that  EJdward  was  their  adopt- 
ed BOO.  The  former  so  declared  in  his  wllL 
Hannah  so  declared  in  her  will,  made  in 
1883,  or  13  years  before  the  execution  of  the 
agreement  now  before  ua^  She  so  declared 
in  the  present  agreement.  It  does  not  there- 
fore lie  In  the  mouth  of  her  executor  to  deny 
her  declaration  In  the  contract,  or  her  uni- 
form conduct  in  that  regard  for  more  than 
half  a  century,  and  he  is  estopi)ed  from  so 
doing.  The  executor  is  in  privity  with  the 
deced«)t  There  was  no  apparent  fraud  or 
mlstaka    Edward  and  his  wife  acted  upon 


and  fully  reUed  on  tbe  contract.  The  eon- 
tract  was  never  questioned  by  Hannah  Daw- 
ley in  her  lifetime.  She  lived  2  years  after 
its  ezecntlon.  In  Casey  v.  Oalli,  94  U.  S. 
473,  24  U  EM.  168,  it  is  said: 

"Partiee  mast  take  the  consequences  of  the 
position  they  assume.  They  are  estopped  to 
deny  the  reality  of  the  state  <4  things  which 
they  have  made  appear  to  exist,  and  upon  which 
others  have  been  led  to  rely.  Sound  ethics 
require  that  the  apparent,  in  its  effects  and  con- 
sequences, should  be  as  if  it  were  real,  and  the 
law  properly  so  regards  it." 

To  the  same  effect  is  Camp  v.  Byrne  et  aL, 
41  Mo.  528. 

"Where  mother  and  son  enter  into  a  written 
contract,  which  is  correctly  read  to  her  before 
its  ezecation,  and  she  then  voluntarily  executes 
it,  she  is  bound  by  its  terms  until  it  is  aet 
aside  by  a  proceeding  brought  for  that  purpose. 
The  facts.  If  satisfactorily  established,  that  she 
could  -not  read  writing,  and,  on  account  of  the 
confidence  reposed  by  her  in  her  son,  did  not 
carefully  weigh,  so  as  to  comprehend,  the  terms 
of  the  instrument,  when  it  was  read  to  her, 
afford  no  ground  to  treat  it  as  a  nullity  or  to 
permit  her  to  contradict  Its  terms  by  parol 
evidence  when  interposed  by  the  son  as  a  defense 
to  an  action  at  law  brought  by  her  against 
him."  CaasiUy  v.  CassUIy,  67  Ohio  St  682, 
49  N.  Fi.  796. 

[S]  The  recitals  in  the  contract  were  a 
substantive  part  of  it  and  these  cannot  be 
varied  or  evaded  by  parol  evidence.  Codes 
T.  Barker  et  al.,  49  N.  Y,  107;  Frost  v.  Brig- 
ham,  189  Mass.  48,  29  N.  B.  217;  Schneider 
V.  Turner,  ISO  111.  28,  22  N.  B.  497,  6  L.  R.  A. 
164 ;  St  Lonis  &  S.  F.  R.  Co.  v.  Dearborn,  flO 
Fed.  880, 9  C.  C.  A.  286;  Randolph  v.  Helps,  9 
Colo.  29, 10  Pac.  245 ;  Hubbard  v.  Mulligan,  13 
Colo.  App.  116,  67  Pac.  788.  We  must  con- 
clode  then  that  the  recital  in  the  contract 
that  Edward  F.  Dawley,  the  promisor,  was 
the  adopted  son  of  Hannah  J.  Dawley  cannot 
be  dlqmted  by  <»al  evidence,  and,  further, 
that  if  this  were  permitted,  the  testimony 
received  as  intended  for  that  purpose,  even 
though  competent  does  not  establish  the 
contrary. 

[4]  The  law  makes  no  distinction  as  be- 
tween a  child  born  in  lawful  wedlodi  and 
one  adopted,  as  related  to  the  question  of 
love  and  affection  being  sufficient  considera- 
tion for  an  agreement  between  parent  and 
cMld,  and  in  this  case  this  consideration 
must  be  held  to  be  sufficient  Of  Itself. 

[I]  Again,  the  contract  recites  that  D.  Lu 
Dawley,  from  whom  all  of  the  estate  of  Han- 
nab  J.  Dawley  was  derived,  bequeathed  this  to 
her,  with  the  exception  of  the  small  amount 
to  ESdward,  upon  the  ocHislderatlon  and  prom- 
ise of  Hannah  that  at  her  death  the  entire 
estate  should  go  to  Eldward.  Under  the  law 
this  contract  and  promise,  so  affecting  the 
will  of  D.  Ia  Dawley,  and  upon  which  he 
relied  and  acted,  was  a  sufficient  considera- 
tion for  the  contract  and  promise  of  Hannah, 
Involved  here.  But  there  appears  to  be  a 
third  and  further  sufficient  consideratioa  for 
the  promise  to  pay. 

[I]  On  the  30th  day  of  August  1906,  Han- 
naji  Dawley  executed  to  Edward  and  EUa 
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Dawley  what  la  termed  a  life  estate  deed. 
Thla  was  Just  16  days  prior  to  the  execntioa 
of  the  oontract  InrcATed.  This  deed  recites 
as  its  oonsideratlon,  "lore  and  affection," 
and  a  "desire  that  the  second  parties  may 
have  a  home  daring  their  lifetime,  either 
Jointly  or  singly,  according  as  the  one  may 
survive  the  other."  This  amveyed  a  life- 
time estate  In  certain  real  estate.  Including 
water  rights.  By  the  terms  of  Hannah's 
will,  execated  in  1S93,  after  making  certain 
bequests  to  the  extent  of  |4,000,  all  the 
residue  of  her  estate  was  to  he  converted 
Into  mortgage  loans,  and  the  income  thereof, 
and  so  much  of  the  principal  as  may  be 
necessary  to  i^roivlde  him  with  comfort, 
should  go  to  Edward  as  her  adopted  son. 
The  will  further  provided  that  upon  the 
doBith  of  Edward  all  of  the  estate,  with  the 
exceptlona  stated,  should  go  to  his  children, 
if  any  Uving  at  the  time,  otherwise  to  cer- 
tain of  the  devisor's  relatives.  This  will  was 
executed  13  years  prior  to  the  contract  In 
question.  There  were  no  children,  and  it 
must  have  been  apparent  to  Edward  at  the 
date  of  the  life  estate  deed,  and  of  the  pres- 
ent agreement,  that  In  his  physical  condition 
he  could  npt  hope  to  live  long,  and  it  was 
natural  that  he  should  be  anxious  to  provide 
for  his  wife  from  the  estate  that  he  felt 
should  properly  be  his,  under  the  promise 
to  the  fathw,  which  induced  the  extent  of 
the  bequest  to  the  mother  under  the  father's 
wUL  Hmce  the  execration  of  the  life  estate 
deed. 

[7]  The  contract  recites  that  the  llffe  es- 
tate deed  Is  not  satisfactory  to  Edward  and 
his  wife,  Ella,  and  for  this  reason  the  set- 
tlement contained  in  the  contract  was  sub- 
stltnted  for  the  life  estate  deed,  in  which 
contract  the  specific  sum  of  money  was  so 
agreed  to  be  paid.  This  was  also  a  sufficient 
consideraticn  for  the  present  contract 
Whether  or  not  this  was  a  settlement  of  a 
valid  or  doubtfol  right,  it  was  a  suffident 
foundation  for  the  agreement  It  was  said 
In  Swem  v.  Green,  9  C!oIo.  358,  12  Pac.  202 : 

"It  is  not  necessary,  in  the  compromise  of  a 
donbtfol  right,  that  the  parties  have  settled  the 
controversy  as  the  law  would  have  done.  Fish- 
er V.  May's  Heirs,  2  Bidd,  448l  It  is  well- 
settled  principle  of  law  that  the  compromise 
of  a  doubtful  right,  though  it  afterwards  tarns 
ODt  that  the  right  is  on  the  other  side,  where 
the  parties  act  in  good  faith  and  with  a  full 
knowledge  of  the  facts,  is  valid  and  binding. 
The  cases  announcing  this  doctrine  generally 
quote  approvingly  the  terse  and  logical  remains 
of  tiord  Hardwicke  upon  the  subject,  made  in 
Stapilton  v.  Stapilton,  1  Atk.  10,  to  wit:  'An 
agreement  entered  into  upon  a  supposition  of 
a  rMit,  or  of  a  doubtful  right  though  it  after- 
wards comes  out  that  the  right  was  on  the 
other  side,  shall  be  binding,  and  the  right  shall 
not  prevail  against  the  agreement  of  the  parties, 
for  the  right  must  always  be  on  one  side  or  the 
other;  aiM  therefore  the  oompromiae  of  a  doubt- 
ful right  is  a  sufficient  foundation  of  an  agree- 
ment/ Honeyman  v.  Jarvia,  79  111.  322; 
Mill's  Heirs  v.  liee,  6  T.  B.  Mon.  [Ky.]  97 
[17  Am.  Dee.  118].    It  is  hdd  in  Guny  v.  Davis, 


44  Ala.  281,  that  where  a  creditor  and  his  debt- 
or entertain  doubts  of  the  validity  of  the  debt 
and  make  an  honest  compromise  of  it  a  note 
given  by  the  debtor  for  tlie  compromise  sum 
agreed  upon  cannot  be  contested  as  lacking  con- 
sideration. And  in  Scott  v.  Warner,  2  T>ans. 
[N.  Y.]  49,  it  was  said  that  if  a  disputed  claim 
for  danlages  be  compromised,  the  settlement  is 
a  sufficient  consideration  for  the  note  given 
thereon." 

Sudi  settlements  are  especially  favored  by 
the  law  in.  case  of  family  differences,  and 
It  Is  universally  held  that  such  settlements, 
made  In  good  faith,  are  upon  sufQcient  con- 
sideration. Lord  Chancellor  Brougbman,  in 
Clifton  V.  Cockbum,  10  Eng.  Chan.  8  Mylne 
and  Keen,  99,  says: 

"It  is  unnecessary  to  cite  authorities  to  show 
how  strongly  Uie  court  always  leans  in  support 
of  family  arrangements,  and  how  reluctantly 
it  wUl  disturb  them.  Nor  is  it  necessary  to  go 
so  far  as  was  done  in  Cory  v.  Cory,  1  Ve8._s. 
19,  where  a  compromise,  made  under  the  in- 
fluence, directly  exerted,  was  held  insufficient 
to  set  aside  what  was  done  under  snch  pres- 
sure." 

"Fair  compromises,  especially  between  mem- 
bers of  a  family,  are  favorably  looked  upon  by 
courts  of  equity ;  their  object  being  to  prevent 
or  put  an  end  to  litigation  and  to  preserve  the 
peace  and  property  of  families."  Beach  on 
Modem  Equity  at  section  1003. 

"Family  agreements  and  settlements  are  treat- 
ed with  special  favor  by  the  courts  of  equity, 
and  equities  are  administered  in  regard  to  them 
which  are  not  applied  to  agreements  generally, 
and  this  on  the  ground  that  the  honor  and  peace 
of  families  make  it  just  and  proper  to  do  so. 
Accordingly,  it  has  been  laid  down  as  a  gen- 
eial  rule  that  a  family  agreen^ent,  entered  in- 
to upon  the  supposition  of  a  right,  or  of  a 
doubtful  right  though  it  afterwards  turns  out 
that  the  right  was  on  the  other  side,  shall  be 
binding,  and  the  right  shall  not  prevail  against 
the  agreement  of  the  parties."  Am.  &  Eng. 
Ency.  Law  (2d  Ed.)  vol.  12,  p.  875. 

The  Judgment  is  reversed,  with  instruction 
to  the  district  court  to  affirm  the  Judgment 
of  the  county  court 


OABBERT,  O.  J. 
concar. 


and  QARRIGUES,  J., 


EMPIRE  RANCH  &  CATTLiE  CO.  v.  HOW- 

ELU     (No.   7902.) 
(Supreme  Court  of  Colorado.     Nov.  1,  1916.) 

1.  EjiconcENT  €=390— Tttle.  or  Plaintifi^ 
Trustee's  Dbkd— RKCrrAia. 

A  trustee's  deed  is  admissible  on  behalf  of 
plaintiff  in  ejectment  to  establish  his  title  in 
Uie  first  instance,  without  proof  aliunde  of  the 
truth  of  its  recitals,  against  a  defendant  whose 
answer  is  only  a  general  denial. 

[Ed.   Note.— For  other  cases,  see  Ejectment, 
Cent  Dig.  !S  234-277 ;    Dec.  Dig.  <8=90.] 

2.  Taxation  <g=»788  — Tax  Deed— Validitt. 

A  tax  deed  regular  on  its  face  is  prima 
facie  valid. 
[Ed.    Note.— For   other  cases,   see   Taxation, 


Cent    Dig.    »   1665,   1657,   1559-1569; 


Dec. 


Dig.  <8=788.1 
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for  plaintiff  was  affirmed  by  the  Court  of 
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Appeals  (22  Colo.  App.  889,  125  Pac.  592), 
and  defendant  brings  error.  Reversed  and 
remanded  for  new  trial. 

R.  H.  OUmore,  of  Denver,  for  plaintiff  in 
error.  John  V.  Mall,  of  Denver,  for  defend- 
ant In  error. 

OABBEOEIT,  CL  J.  Howell  brought  an  ac- 
tion In  ejectment  in  the  district  court  of 
Washington  county  against  the  Empire 
Ranch  &  Cattle  Company  to  recover  posses- 
sion of  a  quarter  section  of  land.  Judgment 
was  in  favor  of  plaintiff,  from  which  the  de- 
fendant aKtealed  to  this  ooort  The  case 
was  transferred  to  the  Court  of  Appeals, 
where  the  Judgment  was  afiSrmed.  22  Colo. 
App.  3S9, 125  Pac.  592.  The  defendant  brings 
the  case  here  for  review  on  error. 

[1]  The  complaint  was  the  osual  one  in  an 
action  In  ejectment  The  answer  was  a  gen- 
eral denial.  The  plaintiff,  to  establish  title, 
introduced  the  government  patent,  a  trust 
deed  from  the  patentee  and  offered  a  trus- 
tee's deed  to  himself,  executed  by  H.  C. 
Bla(^,  county  clerk  of  Washington  county, 
successor  in  trust,  which  purported  to  have 
been  made  by  virtue  of  the  terms  of  the 
deed  of  trust  In  the  trust  deed  W.  H.  Lon- 
nlng  was  named  as  trustee,  and  upon  his  re- 
fusal to  act  the  county  derk  of  Washington 
county  was  made  the  successor  In  trust  The 
trustee's  deed  recites  the  execution  of  the 
trust  deed,  the  refusal  of  Lanntng  to  act, 
the  default  In  the  payment  of  the  note  secur- 
ed by  the  trust  deed,  the  advertisement  of 
the  property  for  sale,  and  other  facts  usually 
inserted  in  a  trustee's  deed  of  that  charac- 
ter. The  defendant  objected  to  Its  introduc- 
tion, because  It  contained  numerous  recitals 
upon  the  truth  of  which  its  validity  depend- 
ed, and  that  there  is  no  evidence  that  the 
E.  C.  Black  who  acted  as  successor  in  trust 
was  county  clerk  of  Washington  county. 
This  objection  was  overruled,  and  the  deed 
admitted.  The  Court  of  Appeals  held  that 
the  recitation  of  facts  In  the  trustee's  deed 
was  prima  fade  evidence  of  such  facts. 

On  behalf  of  defendant  it  is  urged  that: 

"Recitals  In  a  deed  are  evidence  for  or 
against  and  binding  upon  the  parties  thereto 
and  their  privies  and  all  persons  daiming  by, 
through,  or  under  such  parties,  or  under  the 
deed,  but  such  recitals  are  not  evidence  against 
or  in  favor  of  strangers  to  the  deed,  nor  binding 
upon  them." 

In  support  of  this  ccmtentlon  it  is  urged 
that  as  the  Instruments  upon  which  plaintiff 
relied  to  establish  title  did  not  disclose  that 
defendant  was  a  party  thereto,  or  that  it 
claimed  title  to  the  premises  in  dispute  from 
the  same  source  as  plaintiff,  or  through. any 
of  the  parties  mentioned  in  these  instru- 
ments, it  was  a  stranger  to  the  title,  and 
that  It  was  therefore  incumbent  upon  plain- 
tiff to  establish  the  truth  of  the  redtals  in 
the  trustee's  deed  by  evidence  alltmde  before 
it  was  admissible  in  evidence. 

OounHftl  for  defendant  dte  numerous  au- 


thorities whldi  hold.  In  effect,  that  recitals 
in  a  conveyance  only  bind  the  parties  there- 
to and  those  daiming  under  them,  but  are 
not  evidence  against  one  who  does  not  claim 
under  any  of  the  parties  to  It,  either  as  a 
privy  in  law  or  as  privy  in  estate,  but  under 
a  title  wholly  independent  of  them.  Sudi  a 
case  is  not  made  by  the  pleadings.  The  an- 
swer of  defendant  simply  denied  the  title  of 
plaintiff.  Defendant  did  not  thereby  disdoae 
the  nature  or  source  of  its  title.  True,  from 
the  conveyances  upon  which  plaintiff  relied, 
it  did  not  appear  that  defendant  was  a  party 
thereto,  but  that  was  not  sufficient  under  au- 
thorities dted  by  counsel  to  present  the  ques- 
tion of  whether  the  redtals  in  the  trustee's 
deed  were  prima  fade  proof  of  the  truth 
thereof  as  against  it  In  addition  It  moat 
appear  that  defendant  claimed  the  premises 
in  dispute  under  an  independent  title.  The 
answer  put  plaintiff  upon  proof  of  Ids  title, 
but  In  the  absence  of  a  defense  from  which  It 
affirmatively  appeared  that  defendant  daim- 
ed  under  a  title  independoit  from  or  allea 
to  that  which  plaintiff  established  hy  the 
evidence  Introduced,  the  proposition  upon 
which  counsel  for  defradant  relies,  evoa  if 
correct.  Is  not  applicable.  In  Hardenburgb 
V.  Lakln,  47  N.  T.  109,  where  It  was  held  that 
a  redtal  in  a  conveyance  Is  only  evidence 
against  the  parties  to  it,  and  privies  in  blood 
or  in  estate,  it  appears  the  defendant's  title 
was  alien  to  that  of  plaintiff.  In  Lamar  t. 
Turner,  48  Ga.  329,  where  the  same  declara- 
tion was  made,  the  defendant  claimed  the 
disputed  premises  luider  an  independent  ti- 
tle. In  Sonoma  County  Water  Co.  v.  Lyndi, 
50  Cal.  503,  It  was  hdd  that  a  redtal  in  a 
deed  that  the  grantor  was  a  corporation  did 
not  prove  such  corporate  existence  against 
one  daiming  property  through  another  source 
of  title.  In  Stumpf  v.  Osterhage,  94  111.  115, 
the  court  ruled  that  the  recitals  in  a  convey- 
ance only  bind  the  grantors  and  those  claim- 
ing under  them  by  grant  subaequoit  to  tbe 
redtals.  In  what  drcumstances  in  this  Ju- 
risdiction It  might  be  necessary  for  one  de- 
raignlng  title  through  a  trustee's  deed  to 
prove  the  truth  of  its  redtals  in  order  to  rai- 
der it  competent  evidence  as  against  a  de- 
fendant In  an  action  in  ejectment  is  a  ques- 
tion upon  which  we  do  not  express  any 
opinion.  All  we  determine  is,  that  such  deed 
is  admissible  on  the  part  of  plalptlff  to  es- 
tablish his  title  In  the  first  instance,  without 
proof  aliunde  of  the  truth  of  its  redtals  as 
against  a  defendant  in  that  character  of  ac- 
tion, whose  answer  Is  nothing  more  than  a 
general  denial  of  the  allegations  of  the  oom- 
plaint 

[2]  The  defendant  offered  in  evidence  a 
tax  deed  to  the  premises  issued  by  the  treas- 
urer of  Washington  county,  which  the  trial 
court  held  invalid  and  rejected.  This  ruling 
was  afllrmed  by  the  Court  of  Appeals,  and 
is  erroneous  for  the  reasons  given  In  Im- 
perial Secnridea  Co.  v.  Morris,  67  OtAo.  194, 
Digitized  by  VjOOQ  IC 
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141  Paa  1100,  where  tbe  same  qaestion  was 
presented  and  mled  upon.  So  far  as  adrlsed 
from  the  record  and  briefs  of  counsel  tbe 
tax  deed  is  regular  on  Us  face  and  prima 
facie  valid.  Tbe  Judgments  of  the  Court  of 
Appeals  and  of  the  district  court  are  re- 
versed, and  the  cause  remanded  to  the  lat- 
ter tribunal  for  a  new  trial 
Reversed. 


EMPIRE  RANCH  &  CATTLE  CO.  v.  HOW- 
ELL.    (No.  7957.) 
(Supreme  Court  of  Colorado.    Oct  4, 1915.    On 
Petition  for  Rehearing,  Nov.  1,  1915.) 

1.  EracmawT  <&=»9&-TiTije  or  PLAiimrr  — 
Title  Subject  to  Deed  of  Tbost. 

The  owner  of  land  subject  to  a  deed  of 
trust  is  prima  fade  entitled  to  possession,  so 
that  proof  of  sncb  title  by  plaintiff  in  ejectment, 
a  possessory  action,  is  sumcient  in  the  first  in- 
stance. 

[Ed.  Note. — ^For  other  cases,  see  Ejectment, 
Cent.  Dig.  Jf  280-296;   Dec.  Dig.  «8=a95.] 

2.  Kjectuent  ^=90— Title   of  PLAiNrmr^ 
Tbustee's  Deed — Rgcitai^. 

A  trustee's  deed  is  admissible  on  behalf  of 
plaintiff  in  ejectment,  in  the  first  instance,  with- 
out proof  of  the  truth  of  its  recitals,  defendant's 
answer  not  asserting  a  title  in  him  independ- 
ent from,  or  alien  to,  that  established  by  plain- 
tiff. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent  Dig.  $8  254r-277 ;   Dec.  Dig.  «=»90.] 

8.  Taxation  ®=9T46  —  Cobbsction  Deed  — 

Parties. 

Where,  after  tax  certificates  were  pur- 
chased from  a  county,  the  land  was  annexed 
to  another  county,  the  treasurer  of  the  latter 
county  is  the  proper  one  to  issue  a  correction 
tax  deed. 

[Ed.  Note.— Por  other  cases,  see  Taxation. 
Cent  Dig.  H  1491,  1492;    Dec.  Dig.  «=9746.] 

Sn  Bana    Error  to  Court  of  Appeals. 

Action  by  Lardner  HoweU  against  the  Em- 
pire Ranch  &  Cattle  Company.  Judgment 
for  plaintiff  was  affirmed  (22  Colo.  App.  584, 
126  Pac.  1096)  by  the  Court  of  Appeals,  and 
defendant  brings  error.  Reversed  in  part, 
and  remanded  for  new  trial. 

B.  H.  Gilmore,  of  Denver,  for  plaintur  in 
error.  John  F.  Mail,  of  Denver,  for  d^end- 
ant  In  error. 

OABBERT,  C.  J.  Defendant  in  error  as 
plalntlfr  brought  an  action  in  ejectment 
against  plalntlfr  in  error  as  defendant,  in 
the  district  court  of  Washington  county. 
Judgment  was  for  plaintiff.  The  defendant 
appealed  to  this  court  The  case  was  trans- 
ferred to  tbe  Court  of  Appeals,  where  the 
Judgment  was  affirmed.  Empire  Co.  T. 
HoweU,  22  Colo.  App.  684,  126  Paa  1096. 
The  defendant  brings  the  case  here  on  error. 

From  the  record  it  appears  that  If  the 
trustees'  deeds  Introduced  by  plalntUF,  to 
which  we  will  later  refer,  were  admissible, 
thai  he  established  title  to  several  of  the 
tracts  Involved,  subject  to  certain  deeds  of 
trust 


[1]  He  alleged  In  his  complaint  that  he 
was  the  owner  of  the  premises  in  fee  sim- 
ple, and  it  is  urged  on  behalf  of  defendant 
that  having  proved  a  title  subject  to  deeds 
of  trust,  he  failed  to  make  a  case  which  en- 
titled him  to  Judgment  The  owner  of  prem- 
ises subject  to  a  deed  of  trust  Is  prima  fade 
entitled  to  possession.  Ejectment  is  a  pos- 
sessory action,  and  proof  of  title  which  en- 
titled plaintiff  to  the  possession  of  the  prem- 
ises described  in  the  several  trustees'  deeds 
was  sufficient  in  the  first  instance.  The  de- 
fendant ofTered  in  evidence  a  tax  deed,  des- 
ignated in  brief  of  counsel  as  tax  deed  to 
south  townships,  which  was  objected  to  upon 
the  ground  that  it  shows  a  sale  to  the  coun- 
ty of  the  property  therein  described  on  the 
first  day  it  was  oCTered.  The  objection  was 
sustained,  and  this  ruling  was  affirmed  by 
the  Court  of  Appeals.  The  deed  was  not 
subject  to  the  objection  interposed.  See  Im- 
perial Securities  Co.  v.  Morris,  57  Colo.  194, 
141  Pac.  1160,  where  the  same  question  was 
presented  and  ruled  upon. 

[2,  S]  It  is  next  claimed  that  before  the 
trustees'  deeds  were  admissible  It  was  neces- 
sary for  plaintiff  to  prove  the  truth  of  the 
recitals  therein.  This  question  was  deter- 
mined In  the  preceding  case  of  the  Empire 
Ranch  &  Cattle  Co.  v.  Howell,  No.  7902,  162 
Pac.  1176,  where  it  was  ruled  that  under  the 
pleadings  the  question  was  not  presented. 
In  the  case  at  bar  the  answer  is  the  same  in 
that  it  does  not  assert  a  title  in  defendant 
independent  from,  or  alien  to,  that  which 
plaintiff  established  by  tbe  evidence  intro- 
duced on  Its  part  So  far  as  advised  from 
the  record  and  briefs  of  counsel,  the  tax 
deed  is  valid,  and  should  have  been  admitted 
in  evidence,  as  fiiereby  the  title  to  the  prem- 
ises therein  described  was  vested  in  the  de- 
fendant and  it  would  have  been  entitled  to 
the  possession  thereof,  unless  the  tax  deed 
was  successfully  impeached.  The  objection 
now  urged  to  its  validity  is  that  it  was  is- 
sued by  the  treasurer  of  Washington  county. 
The  premises  embraced  In  this  deed  were  lo- 
cated In  Arapahoe  county  at  the  time  they 
were  sold  for  taxes,  and  were  bid  off  for 
that  county.  After  tbe  time  for  redemption 
expired,  the  defendant  petitioned  the  com- 
missioners of  Arapahoe  county  to  Instruct 
the  county  clerl£  of  that  county  to  assign 
the  certificates  to  it  for  their  face  value. 
This  petition  was  granted  and  a  tax  deed  is- 
sued to  defendant  by  the  treasurer  of  Arapa- 
hoe county.  That  deed  is  not  copied  in  the 
bill  of  exceptions,  but  this  is  of  no  moment 
as  defendant  does  not  claim  title  under  it 
Subsequently  the  part  of  Arapahoe  county  In 
which  the  lands  are  located  became  a  part 
of  Adams  county.  Laws  1901,  p.  133.  By 
that  act  Arapahoe  county  was  required  to 
deliver  to  Adams  county  a  transcript  of  the 
records  of  Arapahoe  county  pertaining  to 
the  county  of  Adams.     Later  the  territory 
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embradngr  tbe  lands  inTolved  became  a  part 
of  Washington  county.  Laws  1008,  p.  169. 
This  act  required  the  commlsslODera  of 
Adams  county  to  dellTer  to  the  county  clerk 
of  Washington  county  a  certified  transcript 
of  records  of  title  and  lims  thereon  of  all 
property  located  in  tbe  territory  within 
Adams  county  which  bad  been  annexed  to 
the  county  of  Washington.  Subsequent  to 
both  of  these  acts,  and  on  May  4,  1906,  the 
deed  in  question  was  issued  by  the  treasurer 
of  Washington  county.  It  purports  to  be  a 
correction  deed.  It  redtes  that  the  county 
of  Arapahoe  had  sold,  assigned,  and  deliveiv 
ed  to  defendant  the  tax  certiflcates  upon 
which  it  Is  based.  How  the  assignment  was 
made  the  deed  does  not  disclose.  The  deed 
appears  to  be  in  substantial  conformity  with 
the  form  prescribed  by  statute,  and  is  there- 
fore prima  facie  evidence  that  the  certifi- 
cates were  properly  assigned.  The  transac- 
tion, so  far  as  the  county  of  Arapahoe  was 
concerned,  was  closed.  The  land,  when  the 
treasurer  of  Washington  county  issued  the 
deed,  was  In  Ms  county.  From  the  acts  to 
which  we  have  referred,  the  records  in  bis 
county  disclosed  the  entire  transaction  from 
the  sale  down  to  the  time  the  treasurer  of 
Arapahoe  county  Issued  a  deed.  Tbe  stat- 
utes do  not  provide  that  the  treasurer  who 
made  the  sale  is  tbe  only  officer  who  shall 
issue  a  treasurer's  deed,  and  under  a  fair 
construction  of  the  statute  it  is  the  incum- 
bent of  the  office  at  the  proper  time  who  is 
invested  with  such  authority.  Pollen,  eta,  v. 
Magna  Charta  Mining  &  M.  Co.,  40  Colo.  89, 
90  Pac.  639;  Yanderpan  v.  Pelton,  22  Colo. 
Appw  357,  123  Pac.  960;  Vandermeulen  t. 
BurweU,  22  Cola  App.  486,  125  Pac.  131. 

Under  the  acts  of  1901  and  1903,  to  which 
we  have  referred,  the  treasurer  of  Washing- 
ton county  was  the  proper  officer  to  issue 
the  deed  in  question.  The  land  was  then 
located  in  his  county.  We  must  assume  he 
had  before  him  all  the  data  necessary  to  re- 
quire him  to  act  No  other  county  treasurer, 
in  the  circumstances  of  this  case,  had  any 
authority  to  issue  a  tax  deed  upon  lands  not 
located  in  bis  county.  The  fact  that  the 
lands  embraced  in  the  tax  certiflcates,  which 
defendant  purchased  from  Arapfihoe  county, 
were  thereafter  included  in  territory  annex- 
ed to  Washington  county  did  not  deprive  it 
of  the  right  to  obtain  a  correction  tax  deed, 
and  as  the  treasurer  of  Washington  county, 
on  the  facts  before  us,  was  the  only  officer 
who  could  issue  tbe  deed  In  question,  we 
bold  that  he  had  authority  to  do  so.  There 
is  nothing  In  the  record  which  invalidated 
that  deed,  and  as  it  is  regular  on  its  face,  it 
was  error  for  th€i  district  court  to  reject  It 
The  Judgments  of  the  Court  of  Appeals  and 
of  the  district  court  are  reversed,  and  the 
cause  remanded  to  tbe  latter  tribunal  for  a 
new  trial. 

Reversed. 


On  Petition  for  Bdearlng. 

PER  OtIRIAM.  In  the  petition  for  re- 
bearing  our  attention  is  called  to  the  fact 
that  lands  other  than  those  included  in  the 
tax  deed  considered  were  involved.  In  the 
brief  of  counsel  for  plaintiff  in  error  filed  in 
this  court,  the  argument  was  confined  to 
the  tax  deed  designated  in  tbe  record  as 
"Exhibit  20,"  which  we  held  was  prima  facie 
valid,  and  the  reversal  of  the  JudgQt«it 
should  therefore  be  Umlted  to  lands  embrac- 
ed in  that  deed  and  involved  in  tbe  action, 
and  it  is  so  ordered.  With  respect  to  tbe 
Judgment  afFecttug  other  lands  Involved  and 
the  validity  of  the  other  tax  deeds,  we  ex- 
press no  opinion  but  affirm  the  Judgment  as 
to  such  lands  for  the  reason  that  no  question 
relating  to  these  lands  was  presented  for  onr 
consideration. 

Order  of  reversal  modified,  and  r^earing 
denied. 


SCOTT  V,   AUSTIN.     (No.  2783.) 

(Supreme   Ckinrt  of  Utah.     Oct   6,   1915. 

Rehearing  Denied  Nov.  80,  1915.) 

1.  Afpkai.  and  Ebsob  «=>1003  —  Review  — 
Wbioht  of  Evidsncic  —  Constiiutionai. 
Pbovibion. 

Under  the  Constitution  the  Supreme  C!ourt 
cannot  pass  upon  the  weight  of  the  evidence  in 
law  cases,  regardless  of  whether  it  is  presented 
to  the  trial  court  orally  or  in  documentary  form. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  3938-3943 ;  Dec.  Dig.  «=» 
1003.J 

2.  Pathxnt  «s>65— Bubdkn  of  Pboof. 

Payment  is  an  affirmatiTe  defense,  snd  tbe 
burden  of  proving  it  rests  on  the  party  plead- 
ing it 

[Ed.  Note.— For  other  cases,  see  Payment, 
C!ent  Di*- jl  162-175,  196,  197,  199-201 ;   Dec 

3.  Afpkai.  ajtd  Ebbob  «s»1071  —  TTahmttm^ 

EBBOB— FUTDINQS  AND  CORCUTSIOKS— SlON- 

ING   IN   Anothbb   Distbict. 

A  case  \va8  tried  in  a  district  court  in  a 
county  within  tbe  Third  judicial  district  by  a 
judge  of  the  First  Judicial  district  called  under 
the  statute,  who,  after  hearing  the  evidence,  in- 
dicated what  his  findings  and  judgment  would 
be,  and,  before  tbey  could  be  prepared,  returned 
to  his  home  district  and  there  signed  tbe  find- 
ings and  conclusions  which  had  been  mailed  to 
him,  and  returned  them  to  the  Third  district, 
and  upon  the  questioning  of  his  authority  to 
sign  findings  out  of  the  district  where  the  case 
was  tried,  came  to  that  district  and  signed  and 
filed  new  findings  and  conclusions  and  entered  a 
judgment  in  conformity  with  the  prior  judg- 
ment, and  filed  such  findings  before  appeal  and 
while  the  case  was  pending  in  the  district  court 
Held  that  error,  if  any,  in  signing  findings,  etc., 
out  of  the  district  in  which  tbe  case  was  tried 
wus  immaterial,  in  view  of  tbe  subsequent  ac- 
tion of  the  Judge. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  4234r^239 ;  Dec.  Dig.  «s> 
1071.] 

Appeal  from  District  Court,  Salt  take 
County;   J.  D.  Call,  Judge. 

Action  by  J.  H.  Scott  against  R.  M.  Aos- 
tin.  Judgment  for  defendant,  and  plalatifl 
appeals.    Affirmed. 
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0.  W  OoUIhb,  of  Salt  Lake  City,  for  appel- 
lant Howat,  MacmiUan  &  Nebeker,  of  Salt 
Lake  Oity,  tor  respcmdent 

FRICE,  J.  The  plaintiff,  In  his  complaint, 
alleged  that  there  was  a  balance  dne  him 
from  the  defendant  on  three  certain  promis- 
sory notes.  The  defendant,  in  his  answer, 
admitted  the  execution  and  delivery  of  the 
notes  sued  on,  and  averred  payment  thereof. 
The  case  was  tried  in  Salt  Lake  county  by 
Hpn.  Justice  D.  Call,  Judge  of  the  First  Ju- 
dicial district,  he  having  been  requested  to 
do  so  under  our  statute  by  one  of  the  district 
Judges  of  Salt  Lake  county.  At  the  conclu- 
sion of  the  evidence  the  court  found  that  the 
notes  were  paid  as  alleged  in  the  answer,  and 
ordered  Judgment  for  the  defendant,  and  the 
plaintiff  appeals. 

Plaintiff's  counsel  contends:  (1)  That  the 
evidence  does  not  sustain  the  court's  finding ; 
(2)  that  it  appears  that  the  court  signed  the 
findings  of  fact  and  conclusions  of  law  out- 
side of  the  Judicial  district  where  the  case 
was  tried,  that  the  Judge  was  without  pow- 
er to  do  so,  and  that,  therefore,  his  act  in 
that  regard  Is  a  nnlUty;  (3)  that  the  court 
erred  in  requiring  plaintiff  to  prove  nonpay- 
ment of  the  notes ;  and  (4)  that  the  findings 
are  vague  and  uncertain. 

[1]  The  case  is  one  at  law,  and  if  there  is 
any  substantial  evidence  of  payment,  we  are 
powerless  to  review  that  question.  Without 
going  into  detail,  it  must  sufiSce  to  say  that 
there  is  not  only  some  substantial  evidence 
of  imyment  In  the  record,  but  it  is  ample 
to  sustain  the  conrt's  findings.  Appellant's 
counsel,  however,  suggest  that,  inasmuch  as 
all  the  evidence,  except  that  given  by  the  de- 
fendant personally,  "is  documentary,"  It  "can 
be  weighed  by  this  court  as  well  as  (by)  the 
lower  court"  Under  onr  Constitution  we 
cannot  pass  upon  the  weight  of  the  evidence 
in  law  cases,  regardless  of  whether  it  was 
presented  to  the  trial  court  in  oral  or  docu- 
mentary form.  To  do  that  is  the  exclusive 
province  of  the  conrt  or  Jury.  If  the  court 
beUeved  the  evidence  produced  by  the  de- 
fendant on  the  plea  of  payment  In  this  case, 
then  the  finding  of  payment  follows  as  a  mat- 
ter of  course. 

[2]  Nor  can  we  see  any  merit  to  the  con- 
tention that  the  court  cast  the  burden  upon 
the  plaintiff  to  prove  nonpayment  Counsel 
arrived  at  that  concluBlon  from  the  oral 
statements  made  by  the  Judge  in  passing  up- 
on the  effect  to  be  given  to  the  evidence.  The 
statements  referred  to  were  made  by  the 
Judge  at  the  oonclnsion  of  the  evidence,  when 
be  informed  counsel  what  his  findings  would 
be.  We  can  see  nothing  in  those  remarks 
that  even  remotely  indicates  that  the  Judge 
intended  to  depart  from  the  well-settled  rule 
that  payment  is  an  affirmative  defense,  and 
that  the  burden  of  proof  rests  upon  the  party 


pleading  It  This  assignment  must  therefore 
fail. 

[3]  The  contention  that  the  Judgment  must 
be  reversed  for  the  reason  that  the  Judge 
signed  the  findings  of  fact  and  conclusions 
of  law  in  a  district  other  than  the  one  in 
which  the  case  was  tried,  under  the  facts 
and  circumstances,  is  likewise  not  tenable. 
It  is  true  that  it  is  made  to  appear  in  the 
bill  of  exceptions  that  the  Judge  who  tried 
the  case  was  called  from  another  district 
and  that  the  call  was  made  under  our  stat- 
ute. It  is  also  made  to  appear  that,  after 
hearing  the  evidence,  the  Judge  Indicated 
from  the  bench  what  his  findings  and  Judg- 
ment would  be,  but  before  counsel  could  pre- 
pare the  findings  of  fact  and  conclusions  of 
law  the  Judge  returned  to  his  home  district 
The  findings  and  conclusions  were  according- 
ly mailed  to  the  Judge's  home,  and  he  there 
signed  them  and  returned  them  to  the  clerk 
of  Salt  Lake  county,  where  the  case  was 
tried,  and  where  they  were  filed,  as  in  other 
cases.  Some  time  thereafter,  however,  when 
plaintiff's  counsel  questioned  the  Judge's  au- 
thority to  sign  findings  outside  of  the  dis- 
trict where  the  case  is  tried,  the  Judge  came 
to  Salt  Lake  county  and  signed  and  filed  new 
findings  and  conclusions,  and  entered  a  new 
Judgment  in  conformity  with  the  prior  find- 
ings, conclusions,  and  Judgment  The  latter 
findings,  conclusions  and  Judgment  were  filed 
before  this  appeal  was  taken,  and  while  un- 
der our  statute  the  case  was  still  pending  in 
the  district  court.  If  counsel's  contention 
that  the  Judge  was  without  authority  to  sign 
findings  of  fact  and  conclusions  of  law  out- 
side of  the  district  where  the  case  was  tried 
is  correct  then  the  original  findings  and  con- 
clusions were  a  mere  nullity,  and  the  Judge  in 
making  new  findings  and  conclusions  did  pre- 
cisely what  he  should  have  done.  If,  there- 
fore, as  counsel  contends,  the  original  find- 
ings and  conclusions  were  mere  nullities  and 
the  Judge  had  not  replaced  them  with  proper 
ones,  as  was  done,  all  that  we  should  do 
under  our  statute  would  be  to  direct  proper 
findings  of  fact  and  conclusions  of  law  to  be 
made  in  accordance  with  the  evidence.  In 
view,  however,  that  the  Judge  did  that  on  his 
own  motion,  nothing  further  is  required  at 
our  hands. 

In  view  of  the  foregoing  conclusions  it  is 
not  necessary  and  perhaps  would  not  be 
printer,  for  us  to  pass  upon  the  question  of 
whether,  under  our  statute,  findings  of  fact 
and  conclusions  of  law  may  be  signed  by  the 
Judge  outside  of  the  district  in  which  the 
case  is  tried.  Upon  that  question,  therefore, 
we  express  no  opinion. 

There  is  no  merit  to  the  contention  that 
the  findings  of  fact  are  vague  and  uncertain. 

The  Judgment  is  therefore  affirmed,  with 
costs  to  respondent 

STRAUF,  O.  J.,  and  McCARTZ,  3.,  concor. 
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NATIONAL    COPPER    BANK    ▼.    DAVIS 

CQUNTI  BANK  et  al.    (No.  2774.) 

(Supreme  Court  of  Utah.     Sept.  17,  1015. 

Rehearing  Denied  Not.  30,  1916.) 

1.  Biixa  AND  NoTSB  «=»460—AcTioi(  — Par- 
ties. 

While  at  common  law  a  holder  of  a  bill 
could  not  maintain  and  join  an  action  against 
the  maker  and  the  acceptor,  guch  rule  has  been 
modified,  so  that  the  holder  of  a  check  can  main- 
tain an  action  against  the  maker  and  the 
drawee,  although  only  one  is  liable, 

[Ed.  Note.— For  oUier  cases,  see  Bills  and 
Notes,  Cent.  Dig.  {{  1434-1443;  Dec  Dig.  «s> 
460.] 

2.  Bills  and   Notbs  ®=»4d&— Liabiutt  or 
Indorsebs— NonCB  of  Dibhonob. 

Under  Comp.  Laws  1907,  {  1665x,  provid- 
ing that  notice  of  dishonor  to  the  drawer  of  a 
negotiable  instrument  is  not  required  where  he 
has  countermanded  payment,  an  allegation  in 
a  suit  against  the  maker  of  a  check  sufficient^ 
set  out  that  the  payment  had  been  countermand- 
ed, where  the  check  was  set  forth,  with  the  in- 
dorsement across  the  face,  "Pyt  stopped." 

[Ed.  Note. — EV>r  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  H  1494-1602;  Dec.  Dig.  «=> 
469.] 

Appeal  from  District  Ooort,  Davis  County. 

Action  by  the  National  Copper  Bank  against 
the  Davis  County  Bank  and  Frank  Steed. 
Judgment  for  plaintiff,  and  defendant  Steed 
appeals.    Afflnned. 

Stokes  &  Bagley,  of  Salt  Lake  City,  for 
appellant  N.  A.  Robertson,  of  Salt  Lake 
City,  for  respondent 

STRAUP,  C.  3.  In  the  complaint  It  is  al- 
leged that  the  defendant  Steed,  on  the  20th 
of  March,  1911,  gave  and  delivered  his  check 
for  $200,  drawn  on  the  defendant  Davis  Coun- 
ty Bank,  and  luyable  to  the  order  of  Ralph 
Guthrie,  who,  on  the  same  day,  indorsed  it 
to  the  plaintiff.  It  further  is  averred  "that 
before  the  plaintiff  cashed  said  check  the 
defendant  Davis  County  Bank  represented  to 
the  plaintUT  that  said  check  was  good,  told 
the  plaintiir  to  cash  it,  send  it  through,  and 
the  defendant  Davis  County  BUnk  would 
cash  it" ;  that  relying  upon  such  representa- 
tions and  promises,  the  plaintiff  cashed  the 
check  at  Its  face  value,  and  that  Guthrie 
thereupon  Indorsed  the  che<^  to  it;  and  that 
on  the  next  day  "the  plaintiff  presented  said 
check  for  payment  at  the  banking  bouse  of 
the  defendant  Davis  County  Bank,  and  that 
payment  thereof  was  refused  and  no  part  of 
the  same  has  ever  been  paid."  The  check  in 
full  is  set  forth  in  the  complaint  Across 
the  face  of  It  Is  the  Indorsement:  "Pyt  stop^ 
ped."  The  action  was  brought  against  both 
Steed  and  the  Davis  County  Bank.  The 
bank  answered.  Steed  interposed  a  demur- 
rer, on  grounds  of  misjoinder  of  parties  and 
want  of  facts.  The  demurrer  was  overruled. 
Steed  declined  to  answer,  whereupon  judg- 
ment was  altered  against  him  alone.  He 
alone  appeals. 

[1]  The  point  made  by  him  Is  that  be  and 


the  Davis  County  Bank  ooold  not  properly  be 
joined  as  deCendanta  This  is  based  on  the 
claim  that  a  maker  and  an  acceptor  of  a 
check  or  bill  could  not  both  be  liable,  and 
that  if  both  are  sued,  and  only  one  is  liable, 
the  action  Is  defeated  as  to  both.  It  is  ar- 
gued that  the  defendant  Davis  County  Bank 
was  not  liable,  because  it  Is  not  alleged  that 
It,  the  drawee,  in  writing  had  accepted  the 
check,  and  that  under  the  statute  (Comp. 
Laws  1907,  i  1665x18)  an  acceptance,  to  be 
valid,  must  be  in  writing  and  signed  by  the 
drawee;  and  since  no  case  is  stated  against 
the  Davis  County  Bank,  the  drawee,  the  ac- 
tion also  Is  defeated  as  against  Steed,  the 
drawer.  At  common  law,  a  holder  of  a  WU 
could  not  maintain  and  join  an  action  against 
parties  severally  liable,  and  if  two  persons 
were  sued  upon  a  note,  upon  which  only  one 
was  liable,  the  actl<»i  was  defeated  as  to 
both.  But  that  has  long  been  modified,  both 
in  this  country  and  in  England,  so  that  a 
holder  of  a  blU  now  may  bring  suit  against 
the  drawer  or  maker,  acceptor  or  indorser, 
any  or  all.  In  the  same  action.  8  Cyc  92 ;  2 
Daniel,  Negotiable  Instruments  (6th  Ed.) 
1008. 

[2]  A  further  point  is  made  of  the  fallare 
to  allege  notice  of  dishonor  to  Steed,  the 
drawer,  and  that  such  notice  was  essential 
to  render  him  liable.  Under  the  statute  (sec- 
tion 1665X)  notice  of  dishonor  to  the  drawer 
is  not  required  where  he  "has  countermanded 
payment"  It  is  not  aUeged  as  specifically 
as  it  might  have  been  that  Steed,  the  drawer, 
countermanded  payment  of  the  chedc;  but 
there  are  sufficient  general  allegations  in 
such'  respect— setting  fortJi  the  check  with  the 
indorsement  «cross  its  face  "Pyt  stopped" — 
to  ward  off  a  general  demurrer. 

The  judgment  la  affirmed,  with  costs. 

JTBIOK  and  McOABTr.  JJ^  oonciu^ 


DOTLB  T.  WEST  TEMPLE  TERRACE  CO. 
(No.  2796.) 

(Supreme  Court  qf  Utah.     Sept  17,  1815l 
Rehearing  Denied  Nov.  80,  1916.) 

L  Tbial  <S=9251— Occtjptino  Claimant— Ac- 
tions FOB   COMFENSATIOR — INSTBTJCTIONS. 

Where,  in  his  petition  seeking  the  value  of 
improvements  made  on  realty  while  holding  as 
occupying  claimant  under  the  right  to  compen- 
sation created  by  Comp.  Laws  1907,  SS  202H- 
2028,  defendant  based  his  color  of  title  solely  on 
a  vacated  judgment  and  a  tax  deed,  the  court's 
charge,  limiting  defendant's  claim  thereto,  and 
omitting  a  forged  quitclaim  deed,  introduced  on 
the  issue  of  good  raith  only,  was  not  erroneous, 
since  the  court  was  not  bound  to  enlarge  on  the 
defendant's  claims  as  alleged. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  Si  587-595;    Dec.  Dig.  «=3251.] 

2.  Tbial  ®=>253— Inbtbuctioks— Conforiott 

TO  Evidence. 

Such   instruction   was   not   bad   for  failure 

to  include  the.  qnitdaim  deed  as  evidence  of 

color  of  title,  for  the  further  reason  that  snch 
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deed  was  admissible  only  on  the  issne  of  good 
faith. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §i  61»-<323:    Dec.  Dig.  «=>258.] 

3.  IICPBOVEICBNT8    «=»4    —    CiOIIFERBATION    — 

GB0UND8— Occupying  Claimant. 

Under  Comp.  Laws  1907,  {§  2021-2028, 
providing  for  recorery  of  the  value  of  improve- 
ments made  in  good  faith  by  the  occupying  claim- 
ant of  realty,  such  claimant  must  show  that  he 
had  color  of  title  and  made  the  improvements  in 
good  faith,  and,  where  not  made  in  good  faith, 
the  real  owner  on  recovery  of  the  land  will  not 
be  compelled  to  pay  for  the  improvements. 

[Ed.  Note.— For  other  cases,  see  Improve- 
ments, Cent.  Dig.  {$  4,  7-26 ;   Dec.  Dig.  «=34.] 

4.  IltFBOVEMENTS  ®=>4  —  OCCDPYINO  CLAIM- 
ANT —  Actions  fob  CoMPEHaATiON  —  Bad 
Faith. 

Upon  being  ousted  by  the  owner,  the  oc- 
cnpying  claimant  of  realty,  holding  under  a  va- 
cated Judgment  and  tax  deed  void  thereunder, 
could  not  recover  for  improvements  made  on  the 
realty  in  bad  faith,  on  tne  ground  that  the  true 
owner  would  tlius  reap  where  he  had  not  sown, 
since  the  accretion  in  value  was  caused  by  claim- 
ant's wrong. 

[Ed.  Note. — BV>r  other  cases,  see  Improve- 
ments, Cent.  Dig.  {{  4,  7-26 ;   Dec.  Dig.  <S=>4.1 

5.  Mkohanics'  Likns  <3=»57  —  Ocodftino 
Claimant  —  Impbovements  —  Bad  Faith  — 
Lien  Against  Owneb. 

Materialmen  famishing  an  occupying  claim- 
ant of  realty,  material  for  improvements  there- 
on, in  the  face  of  a  recorded  mortgage  and  where 
the  occupant's  claims  to  the  property  were  pro- 
cured by  fraud,  have  no  lien  as  against  the  true 
owner. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  {$  64-71,  74;  Dea  Dig.  «=> 
67.] 

Appeal  trom  District  Oonrt,  Salt  Lake 
County;   Geo.  O.  Armstrong,  Judge. 

Proceeding  by  the  West  Temple  Terrace 
Company  to  determine  Its  claim  to  Improve- 
ments on  realty  as  pccnpylng  claimant  of 
real  estate  belonging  to  J.  L.  Doyle.  From  a 
Judgment  denying  compensation,  the  com- 
pany appeals.    Affirmed. 

C.  S.  Patterson,  of  Salt  Lake  City,  for  ap- 
pellant Allen  T.  Sanford  and  J.  M.  Thomas, 
both  of  Salt  Lake  City,  for  respondent 

FRICK,  J.  [1,J1  This  was  a  proceeding 
based  on  Comp.  Laws  1907,  {{  2021  to  2028, 
Inclusive,  to  determine  the  alleged  claim  of 
the  defendant  as  an  occupying  claimant  of 
the  Improvements  placed  on  a  certain  lot  in 
Salt  Lake  City. 

Briefly  stated,  the  tacts  giving  rise  to  this 
proceeding  are  as  follows:  Prior  to  1904, 
and  ever  since,  the  record  title  to  the  prem- 
ises In  question  was  in  the  plalntUT.  In  1904 
one  Harry  Lawrence  purchased  the  lot  in 
question  at  a  tax  sale.  He  thereafter  ob- 
tained a  tax  deed  therefor.  Harry  Law- 
rence transferred  his  interest  in  the  lot  to 
one  Franklin  Lawrence,  a  nonresident  of  the 
state  of  Utah,  and  he  later,  in  1908,  com- 
menced an  action  in  equity  to  quiet  title  to 
the  lot  in  himself.  In  that  action  Lawrence 
obtained  service  by  publication,  and  upon 
such  service  obtained  a  decree  quieting  the 


title  in  himself.  The  defendant  succeeded  to 
whatever  interest  said  Lawrence  had  in  the 
lot  in  question  by  transfier  from  said  Law- 
rence. The  plaintiff  thereafter  commenced 
this  action  in  equity  In  the  district  court  of 
Salt  Lake  county  to  set  aside  the  decree  ot>- 
talned  by  Lawrence  wherein  the  title  was 
quieted  in  Lawrence,  and  in  which  action 
plaintiff  also  prayed  that  the  title  be  quieted 
la  him.  That  action  was  predicated  upon 
fraud,  which,  it  was  alleged,  had  been  com- 
mitted by  making  and  filing  a  false  affidavit 
for  the  purpose  of  obtaining  service  by  pub- 
lication upon  the  plaintiff,  Doyle,  who  then 
was  a  resident  of  the  state  of  Utah.  It  was 
stated  in  the  affidavit,  however,  that  he  was 
a  ncmresldent  of  the  state,  and  that  his  place 
of  residence  was  unknown.  The  district 
court,  upon  a  hearing,  found  that  the  former 
decree  was  obtained  by  fraud,  and  upon  that 
ground  set  the  same  aside,  and  entered  a 
judgment  quieting  the  title  to  the  lot  in 
question  in  the  plaintiff.  The  defendant  ap- 
pealed from  that  Judgment  to  this  court, 
where  the  Judgment  was  affirmed.  See 
Doyle  V.  Terrace  Co.  et  al.,  43  Utah,  277,  135 
Pac.  107.  After  the  remittitur  went  down  to 
the  district  court  the  defendant  filed  its  pe- 
tition as  provided  by  section  2021,  supra. 
The  defendant  In  its  petition  based  its  right 
as  an  occupying  dalmant  exclusively  upon 
the  tax  deed  and  the  decree  quieting  title 
in  said  Lawrence,  which  decree  had,  how- 
ever, been  set  aside,  as  before  stated.  The 
plaintiff  Joined  Issue  upon  the  allegations 
contained  in  said  petition,  and  a  trial  to  the 
court  and  Jury  resulted  in  a  verdict  in  favor 
of  the  plaintiff,  upon  which  the  court  enter- 
ed Judgment,  from  which  the  defendant  ap- 
peals. The  errors  assigned  relate  to  some 
of  the  instructions  given  by  the  court 

The  instructions  excepted  to  are  as  fol- 
lows: 

"(6)  Yon  are  instructed  that  section  2024  of 
the  Compiled  Lews  of  this  state  defines  color 
of  title  as  follows,  to  wit:  'A  purchaser  in  good 
faith  at  any  judicial  or  tax  sale,  made  by  the 
proper  person  or  officer,  has  color  of  title  with- 
in the  meaning  of  this  chapter,  (7)  whether 
such  officer  or  person  lias  sufficient  authority 
to  sell  or  not,  unless  such  want  of  authority 
was  known  to  such  purchaser  at  the  time  of  the 
sale,  and  his  rights  shall  pass  to  his  assignees  or 
representatives.'  " 

'^(9)  The  West  Temple  Terrace  Company 
bases  its  claim  under  a  color  of  title  under  a 
tax  sale  and  judgment  quieting  title  in  laid 
Lawrence,  and  that  it  made  these  improvements 
while  in  good  faith  believing  said  sale  valid. 
You  are  instructed  that  one  of  the  matters  to 
be  determined  by  you  is  the  good  faith  of  the 
officers  and  agents  of  that  corporation,  and  the 
burden  is  upon  said  company  to  establish  by  a 
preponderance  of  the  evidence  that  its  officers 
and  agents  at  the  time  they  made  the  improve- 
ments, honestly  believed  that  their  company  had 
a  valid  title  to  the  lots,  and  if  it  shall  fail  to 
establish  that  at  the  time  of  making  the  im- 
provements they  so  acted  in  good  faith,  or  if 
you  shall  believe  that  the  officers  and  agents 
of  the  West  Temple  Terrace  Company  at  the 
time  the  imi)rovemeuts  were  being  made  knew 
or  had  such  information  that  a  reasonably  pru- 


^9For  other  casei  aee  same  topic  and  KBT-NUMBBR  in  all  Ker-Numbered  Digests  and  Indozai,^^^  i  ^ 

gitized  by  V3CJOy  IC 


1182 


182  PACIFIC  KBPORTER 


(Ctab 


dent  person  acting  upon  it  would  have  known 
that  they  did  not  own  said  property  and  the 
title  had  not  passed  from  J.  I*  Doyle  by  said  tax 
sale  or  judgment,  then  yon  should  find  the  is- 
sues for  the  plaintiff." 

Defendant's  connsel  excepted  to  Instmc- 
tion  No.  6  In  the  following  words: 

"For  the  reason  that  said  instruction  limits 
color  of  title  to  the  definition  of  the  statute,  to 
wit,  'a  purchaser  in  good  faith  at  tax  sale.' " 

Bxc^tlon  was  also  taken  to  that  part  of 
Instruction  Na  9  reading  as  fallows: 

"  'Or,  If  you  shall  liplieve  that  the  ofScers  and 
agents  of  the  West  Temple  Terrace  Company 
at  the  time  the  improvements  were  being  made 
knew  or  had  8uch  information  that  a  reasonably 
prudent  person,  acting  upon  it,  would  have 
known  that  they  did  not  own  said  property  and 
the  title  had  not  passed  from  J.  L.  Doyle  by 
said  tax  sale,  then  you  should  find  the  issues 
for  the  plaintiff,' limiting  their  application  to  the 
passing  of  the  title  from  said  J.  L.  Doyle  to 
the  tax  wle,  and  eliminating  from  consideration 
the  quitclaim  deed  from  J.  Li.  Doyle,  offered  in 
evidence.    That  is  all." 

TVIien  Instmctlou  No.  9  was  first  read  to 
the  Jury,  the  words  in  Italics  were  omitted 
therefrom.  Counsel  then  noted  Us  excep- 
tions as  glyea  above,  and  the  court  then 
amended  the  instruction  by  Inserting  the 
words  in  Italics,  and  submitted  tbe  same  to 
the  jury  as  amended.  No  further  exception 
was  noted  after  the  Instraction  was  thus 
amended. 

At  the  trial  the  defendant  produced  a  quit- 
claim deed  for  the  premises  in  question  from 
one  J.  L.  Doyle.  It  was  conceded  when  the 
deed  was  produced,  however,  that  the  same 
was  a  forgery,  but  the  conrt,  nevertheless, 
admitted  the  same  In  evidence  over  the  ob- 
jection of  plaintiffs'  counsel.  This  Is  the 
deed  referred  to  by  counsel  in  defendant's 
exception  to  the  Instruction  which  we  have 
quoted  aboT& 

Section  2Q21,  supra,  provides: 

"Wber«  an  oecapant  of  real  estate  has  color 
of  title  thereto,  and  in  good  faith  has  made  valu- 
able improvements  thereon,  and  is  afterwards 
in  a  proper  action  found  not  to  be  the  owner, 
no  execution  shall  issue  to  put  the  plaintiff  in 
possession  of  the  same  after  the  filing  of  a  peti- 
tion as  hereinafter  provided,  until  the  provi- 
sions  <^  this  chapter  nave  been  complied  with." 

The  court  in  its  charge  defined  color  of 
title  as  the  same  Is  defined  in  the  statute. 
Upon  the  question  of  good  faith  the  court 
also  charged  the  jury  as  follows: 

"(31  You  are  instructed  that  in  this  action 
the  West  Temple  Terrace  Company  claims  that 
it  in  good  faith  erected  the  improvements  on 
the  premises  herein  referred  to.  The  court  lias 
defined  to  you  in  its  instructions  what  is  meant 
by  good  faith,  and  in  determining  the  good 
faith  of  the  petitioner  you  should  take  into  con- 
sideration all  the  facts  and  circumstances  as 
shown  by  the  evidence  received  herein  which 
bear  on  the  question  of  such  good  faith,  and 
from  these  facts  determine  whether,  at  the  time 
all  the  improvements  were  being  made  the  de- 
fendant honestly  believed  it  owned  the  property. 
Tou  are  further  instructed  that,  if  it  did  not 
in  good  faith  honestly  believe  that  it  owned  said 
real  estate  while  said  improvements  were  being 
made,  then  your  verdict  should  be  for  the 
plaintiff." 

In  view  of  the  foregoing  charge,  we  hard- 
ly grasp  the  force  of  counsel's  assignment  ct 


error  in  which  he  says  that  the  court  erred 
because  it  "eliminated  from  the  considera- 
tion of  the  Jury,  the  question  of  the  good 
faith  of  the  defendant  iMtsed  on  the  qnitdaim 
deed  from  3.  L.  Doyle."  As  already  stated, 
the  defendant  limited  its  claim  in  its  petition 
to  recover  as  an  occupying  claimant  to  the 
tax  deed  and  to  the  judgment  which  had  been 
set' aside.  It  did  not  mention  the  quitclaim 
deed  In  its  petition.  The  court,  in  stating 
defendant's  allegations  upon  which  it  based 
its  right  to  recover  for  the  improvements 
as  an  occupying  claimant,  therefore  limited 
its  claims  to  those  mentioned  in  its  peti- 
tion. We  cannot  see  how  that  constituted  er- 
ror. The  court  certainly  was  not  bound  to 
enlarge  upon  defendant's  claims  in  the  charge 
to  the  Jury.  To  state  its  claims  as  they 
were  stated  in  the  petition  certainly  was 
all  the  defendant  could  ask.  That  Is  what 
it  received.  Moreover,  the  forged  quitclaim 
deed  was  offered  by  Om  defendant  and  ad- 
mitted in  evidence  by  the  court  merely  as 
evidence  of  good  faith.  In  the  instruction 
to  the  Jury  upon  that  question,  whidi  we 
have  set  forth,  the  court  specially  directed 
them  to  consider  all  the  evidence  upon  the 
question  of  good  faith.  The  defendant  might 
just  as  well  contend  now  that,  because  the 
court  did  not  specially  mention  or  refer  to  all 
of  the  particular  things  relied  on  by  It  as 
evidence  of  good  faith,  therefore  all  of  the 
things  not  specially  mentioned  or  referred 
to  were  "eliminated,"  as  counsel  puts  it,  or 
were  withdrawn  from  the  Jury.  There  la  no 
merit  to  the  contention.  When  the  court  ad- 
mitted the  forged  quitclaim  deed  In  evidence 
to  be  consldMVd  by  the  jury  as  evidence  of 
good  faith,  the  defendant  certainly  obtained 
all  that  it  was  mtltled  ta  The  mere  fact, 
therefore,  that  the  court  did  not  specially 
mention  the  deed  in  Its  instructions  in  no 
way  prejudiced  the  defendant.  Indeed,  more 
doubt  would  arise  Iiad  the  court  singled  out 
a  particular  Item  of  evidence  without  m«i- 
tlonlng  tbe  other  evidence  In  connection 
therewith.  The  evidence  is  ample,  however, 
to  Justify  a  finding  that  the  defendant  had 
not,  "in  good  ftiith"  placed  the  alleged  im- 
provements (»  the  plaintiff's  property  as  re- 
quired by  our  statute.  Nor  did  the  defend- 
ant strengthen  its  case  in  producing  the 
quitclaim  deed  In  evidence  In  view  of  the 
evidence  showing  bow  that  deed  was  ob- 
tained. Indeed,  If  the  jury  had  hesitated  to 
find  lack  of  good  faith  before  the  deed  was 
admitted  and  before  hearing  the  evidence 
with  regard  to  how  it  was  obtained,  they 
thereafter  no  longer  had  any  reason  for 
hesitation  with  regard  to  that  question. 

[3]  Under  our  statute  an  occupying  claim- 
ant is  required  to  establish  two  elements  be- 
fore he  can  recover  for  improvements  placed 
on  real  property  by  him:  (1)  That  he  has 
color  of  title  to  the  premises  In  question; 
and  (2)  that  he  placed  the  improvements 
thereon  in  good  faith.  If  he  falls  to  establish 
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dther  one,  he  cannot  recover.  Lnnquest  v. 
Ten  Eyck,  40  Iowa,  213.  The  statnte  of 
Iowa  In  those  two  particulars  is  precisely 
like  our  own.  We  think  no  disinterested 
person  can  read  the  evidence  and  not  en- 
tertain at  least  a  serious  doubt  respecting 
the  defendant's  good  faith  In  placing  the  Im- 
provements on  the  plalntUTs  premises.  That 
In  and  of  Itself  would  be  snflSdent  to  de- 
feat the  defendant's  rlj^t  to  recover,  since 
the  burden  of  proof  rested  uiion  it  to  show 
the  existence  of  both  of  the  elements  we 
have  referred  to.  When  we  say  the  defend- 
ant's good  faith,  we,  as  a  matter  of  course, 
refer  to  Its  officers  and  agents  for  whose  acts 
It  must  stand  sponsor. 

The  defendant's  second  asslgimient  of  er- 
ror covers  practically  the  same  ground  as  the 
one  we  have  Just  discussed,  and  therefore 
needs  no  further  consideration. 

[4]  Defendant's  counsel,  however.  Insist 
that  in  not  being  required  to  pay  the  de- 
fendant for  the  improvements  the  plalntltt 
is  reaping  where  he  has  not  sown.  Under 
the  circumstances,  the  defendant  is  In  no 
position  to  Invoke  the  conscience  of  a  court 
of  equity  upon  that  phase  of  the  case.  Ac- 
cording to  the  defendant's  evidence,  the  inv- 
provements  placed  on  the  premises  In  ques- 
tion were  of  the  value  of  approximately  $7,- 
000,  and  according'  to  plalntUTs  evidence, 
of  the  approximate  value  of  $6,000.  Now, 
the  evidence  Is  undisputed  that  there  were 
liens  filed  against  the  premises  by  material- 
men which,  remain  unpaid,  aggregating  ap- 
proximately the  sum  of  $3,300.  The  defend- 
ant, therefore^  only  succeeded  In  Incnmber- 
Ing  plalntlfTs  property  to  that  extent  It 
was  also  shown  at  the  trial  that  the  defend- 
ant received  rents  from  the  property  amount- 
ing to  the  sum  of  $2,780.  The  Jury  were  au- 
thorized to  believe  the  evidence  of  plalntUTs 
witnesses  upon  the  question  of  value,  rath- 
er than  those  of  the  defendant,  and  If  the 
Jury  did  believe  plalntlfTs  witnesses,  the  de- 
fendant is  still  $80  to  the  good.  But  suppos- 
ing the  Jury  should  have  found  the  value 
to  be  $6,600,  that  is,  if  it  had  split  the  dif- 
ference between  the  witnesses  of  the  respec- 
tive parties,  still  the  defendant  suffered  no 
great  injury ;  and  If  the  finding  that  the  de- 
fendant did  not  act  in  good  faith  is  consld 
ered,  then,  legally,  it  suffered  no  injury  what- 
ever. While  it  Is  true  that  those  liens  are 
now  barred  by  our  statute.  It  is  equally  true 
that  the  claims  are  also  barred  as  against 
the  defendant,  and,  even  if  that  were  not  so, 
the  evidence  is  conclusive  that  the  defend- 
ant is  insolvent,  and  hence  nothing  could  be 


collected '  against  it,  even  though  Judgments 
could  be  obtained  for  the  unpaid  material. 
Besides,  it  Is  manifest  from  the  evidence  that 
the  defendant  never  Intended  to  pay  the  lien 
claims,  for  the  simple  reason  that,  before 
purchasing  any  of  the  material  for  the  im- 
provement, a  mortgage  for  $5,000  was  placed 
on  the  premises,  which  the  defendant  alleged 
were  worth  only  $800.  That  mortgage  was 
given  in  favor  of  the  parties  Interested  in 
the  defendant  corporation.  Then,  to  pre- 
vent any  lien  for  material  in  favor  of  ma- 
terialmen to  take  priority,  the  mortgage  was 
placed  of  record  before  the  defendant  pur- 
chased any  of  the  material,  and  In  that  way 
secured  Its  own  friends.  While  it  obtained 
the  material  without  paying  therefor,  it  per- 
haiM  paid  for  the  labor,  because  It  could 
not  obtain  It  without  paying;  but  that,  as 
we  have  seen,  was  repaid  by  the  rents  it  col- 
lected. 

The  i«oord  before  us,  therefore,  presents  a 
case  where  the  Jury  could  have  found  an  en- 
tire lack  of  good  faith  in  making  the  im- 
provements. They  could  have  also  found 
that  every  act  of  the  defendant  and  its  pred- 
ecessors in  Interest,  through  whom  it  claims, 
clearly  indicated  that  It,  without  any  legal 
right,  attempted  to  deprive  the  plaintiff  of 
his  property.  Its  tax  deed  was  void  upon 
its  face,  which  was  well  known.  In  order 
to  overcome  that  defect  a  decree  quieting  ti- 
tle in  its  predecessor  was  obtained  by  fraud. 
Again,  the  Jury  could  also  have  found  that 
the  defendant  had  received  back  all  that  it 
had  advanced,  and  hence  had  lost  nothing 
and  could  lose  nothing.  Whatever  view  that 
may  be  taken,  therefore,  both  the  verdict  and 
Judgment  are  Just  so  far  as  the  defendant  la 
concerned.  Whatever  the  plalnttff  obtains 
for  which  he  perhaps  cannot  legally  be  re- 
quired to  pay  he  obtains  through  defendant's 
wrong,  and  not  through  any  fault  of  his. 

[B]  We  regret  that  we  are  powerless  to 
protect  the  Innocent  llenholders,  but  they, 
too,  must  suffer  the  consequences  of  their 
own  negligence  in  delivering  material  in  the 
face  of  a  recorded  mortgage,  and  to  one 
whose  claims  to  the  property  were  obtained 
by  fraud.  True,  the  mortgage  proved  of  no 
effect,  but  that  is  so  because  the  plaintiff  is 
the  real  owner  of  the  property. 

There  is  but  one  result  i)ermlsslble,  and 
that  is  the  aflBrmance  of  the  Judgment  Such 
is  the  order;  plaintiff  to  recover  costs  on 
appeal. 

STKAUP,  0.  J,  and  McOABTY,  X,  con- 
cur. 
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BLACKBURN  r.  BAKER.     (No.  2720.) 

(Supreme  Court  of  Utab.    Aug.  7,  1915.    Re- 
hearing Denied  Nor.  20,  191S.) 

L  APPBA.L  AND  Ebsor  9=>655  —  Bill  of  Ex- 

CEPTI0M8— TniK  FOB  aBTOUtMKN'I^-STATUTKS 

—Effect. 

In  spite  of  Comp.  Laws  1907,  i  3286,  pro- 
Tiding  that  "a  bill  of  ezceptJons  shall  in  all  cas- 
es be  proper!;  settled,  signed,  and  filed  within 
90  days  after  the  enti^r  of  judgment,  •  •  •  " 
a  bill  of  exceptions  will  not  be  struck  from  the 
record,  where  it  was  served  in  time,  but  was 
not  finally  filed  and  settled  in  time.^ 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  2323-2825 ;  Dec  Dig.  «=» 
655.] 

2.  Saixb  «=>52— BuntB— Bvidenck. 

Evidence,  in  an  action  on  an  account  for 
lumber  sold,  held  insufficient  to  show  that  the 
sale  was  made  to  the  defendant,  and  not  to  the 
company  of  which  he  was  the  agent  and  man- 
ager. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent. 
Dig.  {{  118-144,  1045;    Dec  big.  «»62.] 

Appeal  from  District  Court,  Box  Elder 
Oonnty;  J.  D.  Call,  Judge. 

Action  by  Thomas  H.  Blackburn,  as  ad- 
ministrator of  John  B.  McMaster,  deceased, 
against  Henry  C.  Baker.  From  a  Judgment 
for  plaintiff,  defendant  appeals.  Reversed 
and  remanded. 

A.  G.  Horn,  of  Ogden,  for  appellant  Skeen 
Bros.  &  Wllklns,  of  Salt  Lake  City,  for  re- 
spondent. 


STRAUP,  G.  X  This  action  was  brought 
to  recover  on  an  alleged  balance  claimed  to 
be  due  for  merchandise,  consisting  principal- 
ly of  lumber  and  other  building  material, 
amounting  to  $365,  and  alleged  to  have  been 
sold  and  delivered  to  the  defendant  between 
the  24th  of  December,  1896,  and  the  10th  of 
June,  1903.  The  material  was  sold  by  Mc- 
Master &  Forsgren,  partners.  In  the  lumber 
and  hardware  business  at  Brlgham  City. 
McMaster  and  his  son,  and  later  McMaster 
alone,  succeeded  to  the  business  and  to  the 
account,  who  sued  on  it.  He  died  after  the 
first  trial.  On  the  second,  the  administrator 
of  his  estate  was  substituted  as  plaintiff. 
The  case  was  tried  to  the  court,  who  made 
findings  and  rendered  a  Judgment  In  favor  of 
the  plaintiff  and  against  the  defendant,  in 
the  sum  of  $252  and  Interest,  amounting  In 
all  to  $426.60.    The  defendant  appeals. 

[1]  The  plaintiff  filed  a  motion  to  strike  the 
bill  of  exceptions  on  the  ground  that  it  was 
not  served  nor  settled  in  time.  The  findings 
and  decree  were  filed  on  the  9th  of  April, 
1914.  On  the  26th,  the  defendant  was  serv- 
ed with  notice  thereof,  which  was  filed  on 
the  27th.  The  court  extended  the  time  to 
serve  a  bill  to  the  lat  of  August  On  the 
23d  of  July  the  bill  was  served,  and  It,  to- 
gether with  proposed  amendments,  was  filed 
before  settlement  August  6th.  It  was  settled 
and  signed,  and  filed  after  settlement  on  the 


6th  of  September.    The  statute  (Comp.  Laws 
1907,  {  3286)  provides  that: 

"A  bill  of  exceptions  shall  in  all  cases  be  pre- 
pared, settled,  sijmed,  and  filed  within  ninety 
days  after  the  entry  of  judgment,  or  after  no^ 
tice  of  the  same  if  the  action  were  tried  without 
a  jury,  or  after  notice  of  the  determination  of 
a  motion  for  a  new  triaL" 

The  bill  was  served  within  the  time  en- 
larged by  the  court  and  within  90  days  from 
notice  of  the  entry  of  the  Judgment  but  was 
not  settled,  signed,  or  filed  within  that  time. 
For  this  reason  It  Is  asked  to  be  stricken. 
On  authority  of  Ohson  v.  O.  S.  L.  R.  Co.,  24 
Utah,  460,  63  Pac.  148,  the  motion  is  de- 
nied. 

[2]  Among  the  assignments  is  one  chal- 
lenging the  findings  that  the  lumber  and  ma- 
terial were  sold  to  the  defendant  He  con- 
tends that  the  record,  without  any  substan- 
tial conflict,  shows  that  they  were  sold  and 
delivered  to,  and  were  used  by,  the  Consoli- 
dated Mining  &  Smelting  Company,  a  corpo- 
ration, operating  a  mine  In  Glbbs  Canyon  but 
a  few  miles  north  of  Brlgham  dty  and  of 
McMaster  &  Forsgren's  place  of  business, 
and  of  which  mining  company  he  was  Its 
manager.  It  Is  very  clearly  shown,  and  wlth- 
'out  dispute,  that  all  of  the  lumber  and.  ma- 
terial were  delivered  on  or  near  the  prop- 
erties of  the  mining  company,  and  were  used 
by  it  in  the  construction  of  a  building,  and 
In  and  about  its  mine,  and  that  none  of  them 
were  used  by  the  defendant  It  also  U  made 
to  appear  without  dispute  that  the  defend- 
ant was  the  manager  of  the  mining  compa- 
ny. According  to  some  entries  made  In  the 
daybook  of  McMaster  &  Forsgren,  the  mate- 
rial was  charged  to  the  defendant  Accord- 
ing to  their  "Itemized  sheet  accounts"  and 
ledger  they  were  charged  to  the  mining  com- 
pany thus:  "C.  M.  &  S.  CJo.,  by  H.  C.  Baker, 
bought  of  McMaster  &  Forsgren,"  etc.  Mc- 
Master Sc  Forsgren,  In  1902,  filed  a  Uen 
against  the  mining  company  for  the  material 
here  in  controversy.  As  to  that  McMaster 
himself  testified  on  cross-examination: 

"Q.  Yon  filed  a  lien  against  the  mining  com- 
pany, did  you  not  for  these  goods  along  about 
1902?  A.  Possibly.  Q.  And  in  that  lien  you 
stated  that  the  goods  went  np  to  that  mining 
company,  didn't  you?  A.  Well,  that  was  our 
knowledge.  Q.  And  you  stated  it?  A.  Yes,  sir. 
Q.  You  satisfied  that  lien,  didn't  you.  after- 
wards?   A.  I  did,  to  satisfy  Mr.  Baker." 

He  farther  testified  that  the  mining  com- 
pany "did  lots  of  trading  with  him  In  the 
early  90'8." 

In  April,  1896,  the  defendant  wrote  Mo- 
Master  and  Forsgren  this  letter: 

"Ogden,  Utah,  April  26, 8. 

"McMaster  &  Forsgren,  Brigham  City,  Utah- 
Gentlemen:  May  I  ask  why  it  is  that  you  or 
your  clerks  persist  in  making  out  bills  of  lumber 
and  other  goods  to  me  personally,  though  as 
you  well  know,  all  the  material  is  ordered  by 
me.  or  on  my  order,  for  and  on  acct  of  the  Con- 
solidated Mining  &  Smelting  Company,  and  that 
as  general  manager  I  give  these  orders?  Be  so 
kind  as  to  make  out  all  bills  to  the  above  com- 


^s>For  othar  cues  see  same  topic  and  KET-NUMBER  In  all  Key-Nambered  DlgesU  and  Indexes     p 
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Jiany,  and  If  yon  have  an  account  on  your  books 
n  my  name  have  it  changed  to  the  name  of 
above  co.  Tours  truly,  H.  G.  Baker,  Genl. 
Mngr.  0.  M.  &  S.  Co." 

That  the  letter  was  received  in  due  course 
of  mall  by  McMaster  &  Forsgren  is  not  dis- 
puted. All  that  plaintiff's  counsel  say  with 
respect  to  it  is  that  the  letter  was  Irrele- 
vant, and  ought  not  to  have  been  admitted 
because  it  was  written  more  than  a  year 
prior  to  the  sale  of  the  first  item  of  goods 
here  sued  for.  But  the  letter  was  written 
after  McMaster  &  Fongien  began  to  do  busi- 
ness with  the  mining  company,  and  before 
the  particular  goods  here  sued  for  were  sold 
and  delivered.  It,  in  unmistakable  terms,  is 
an  express  notice  and  warning  that  all  of 
the  material  ordered  by  the  defendant  was 
for,  and  on  account  of,  the  mining  company. 

McMaster  and  others,  connected  with  the 
business  of  McMaster  &  Forsgren,  testified 
that  the  material  was  sold  and  delivered  to 
the  defendant.  But  the  testimony  was  given 
in  this  wise:  They  were  shown  entries  in 
book  accounts  of  McMaster  &  Forsgren,  and 
were  asked  by  plaintifTs  counsel  In  whose 
handwriting  the  entries  were.  They  answer- 
ed that  they  were  in  their  handwriting,  or 
that  of  the  bookkeeper.  Then  their  attention 
was  called  to  a  particular  entry,  and  after 
testifying  diat  they  made  It,  or  that  it  was 
made  by  the  bookkeeper,  were  asked,  "Bid 
you  make  the  sale?"  or,  "Did  you  conduct  the 
transaction?"  They  answered:  "Yes,  sir." 
Then,  "Q.  To  whom  did  you  deliver  the  ma- 
terial? A.  To  Mr.  Baker."  But  In  each  in- 
stance, each  witness,  on  cross-examination, 
testified  that  the  material  was  not,  in  per- 
son, sold  or  delivered  to  the  defendant,  but 
that  it  was  sold  and  delivered  to  some  one 
in  his  employ,  or  to  some  one  on  orders  from 
him.  Eadi  of  them  testified  that  he  had  no 
personal  knowledge  of  any  sale  or  delivery 
made  in  person  to  the  defendant,  and  that 
the  goods  were  sold  and  delivered  to  Mm, 
because  of  the  entries  so  appearing  in  the  ao- 
connt  books  of  McMaster  &  Forsgren.  When 
asked  why  the  account  was  carried  on  the 
ledger  and  on  the  "itemised  sheets"  in  the 
name  of  the  mining  company,  McMaster  tee- 
tifled  that  the  name  of  the  company  was 
added  at  the  request  of  the  defendant  after 
the  goods  were  sold  and  deUvered.  McMas- 
ter further  testlfled  that: 

"Baker  came  to  me  and  made  arrangements 
to  get  the  stuff  and  sent  for  it  as  he  needed  it." 

It  is  not  shown  that  Baker  had  any  one  in 
his  employ,  or  that  he  was  doing  or  con- 
ducting any  businesB  whatever  on  his  own 
behalf,  nor  were  the  contents  of  the  orders 
shown.  The  witnesses  but  testified  tliat 
goods  were  sold  on  "orders  from  Baker." 
The  plaintiff  was  asked,  but  was  unable,  to 
produce  the  orders,  nor  did  he  give  any  evi- 
doice  as  to  their  contenta  We  think  all  the 
evidence,  when  considered  as  a  whole,  shows 
that  all  that  Baker  did  was  done  as  man- 


ager of  the  mining  company,  and  ttiat  the 
goods  purchased  were  taken  to  the  proper- 
ties of  the  mining  company  and  were  used 
by  it  That  he  made  arrangements  for  the 
material,  gave  orders  for  it,  sent  persons  to 
get  it,  is  just  as  consistent  with  the  defend- 
ant's theory  that  all  was  done  as  manager  of 
the  mining  company  as  that  it  was  done  on 
his  own  behalf.  When  the  whole  of  the 
transcript  of  the  record  is  read,  it  is  difficult 
to  reach  any  other  conclusion  than  that  the 
material  with  the  knowledge  of  McMaster  & 
Forsgren,  was  sold  to  the  mining  company 
and  was  used  by  it  in  the  operation  of  its 
mine.  If,  on  this  record,  the  defendant  shall 
be  held  iiersonally  llaUe  for  the  material  or- 
dered by  him,  then  may  any  agent  or  mana- 
ger of  a  corporation  be  held  personally  liable 
for  goods  or  merchandise  ordered  or  purchas- 
ed by  him  for,  and  on  behalf  of,  the  corpora- 
tion. Thus,  upon  a  oonsideratlon  of  the  whole 
record,  we  are  of  the  opinion  that  there  is  no 
substantial  evidence  to  support  the  findings 
that  the  goods  here  in  controversy  were  sold 
or  delivered  to  the  defendant,  but,  to  the  con- 
trary, that  the  evidence,  without  any  sub- 
stantial conflict,  shows  that  they  with  the 
knowledge  of  McMaster  &  Forsgren,  were 
sold  and  delivered  to  the  mining  company. 
The  Judgment  of  the  court  below  is  there- 
fore reversed,  and  the  case  remanded  for  a 
new  trlaL    Costs  to  the  appellant 

FBICK  and  McGABTY,  JJ.,  concur. 


BOYD  V.  TOPHAM.     (No.  2744.) 

(Supreme  Court  of  Utah.    Sept.  4,  1915.    Re- 
hearing Denied  Nov.  20,  1916.) 

1.  APPKiX  ASO  Ebrob  €=31002— Mattkbs  Be- 
VIXWABLB—QintSTIONB  FOB  JUBT. 

Where  there  was  a  direct  conflict  in  the  ev- 
idence, the  question  was  for  the  jury,  and  its 
determination  wiU  not  be  reviewed  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  K  8936-3937 ;  Dec.  Dig.  «=» 
1002.1 

2.  LlAITDLOBO   Ann   TklTANT    «S»231— IiEASB»- 

IiKaAXJTT  OF  Object— HoDBKS  ot  Psosn- 

TnXION— BvlDIiMOB, 

Where  plaintiff  landlord,  on  renting  the 
premises  to  the  defendant,  was  informed  that 
defendant  intended  to  use  them  for  houses  of 
prostitution,  and  thereupon  rented  the  prem- 
ises to  the  defendant,  including  the  stipulation 
in  the  lease  that  the  premises  should  not  be 
used  for  immoral  purposes,  and  after  the  de- 
fendant took  possession,  plaintiff  often  went  to 
the  disorderly  houses  to  collect  rent,  and  had 
ample  opportunity  to  observe  their  conduct  and 
the  persons  then  m  them,  and  the  rental  was  for 
an  exorbitant  amount,  the  plaintiff  had  such 
knowledge  of  the  Intended  and  actual  immoral 
use  of  the  premises  that  she  will  not  be  permit- 
ted to  recover  a  balance  due  and  unpaid  on  the 
rent. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  {{  928-934;  Dec  Dig.  «=> 
231.] 
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8.  DiSUIBSAI.  AND  NONSTTIT  «=»65— CaUHB  0» 

Action— iLLEQALrrT—DiBCBBTioK  o»  Ooubt 

—Public  Policy. 

Where  on  the  trial  below  it  appean  that 
the  contract  sought  to  be  enforced  is  contrary 
to  public  policy,  the  court  on  its  own  motion 
should  dismiss  the  action,  regardless  of  wheth- 
er the  parties  request  it. 

[Ed.  Note.— For  other  cases,  see  Dismissal  and 
Nonsuit,  Cent  Dig.  §  160;   Dec,  Dig.  «=s>eB.] 

Appeal  from  District  Coart,  Salt  Lake 
County;   O.  W.  Morse,  Judge. 

Action  by  Polly  A.  Boyd  against  Dora  B. 
Topham.  From  a  Judgment  for  plaintlflF,  de- 
fendant appeals.  Reversed  and  remanded, 
with  directions. 

This  Is  an  action  to  recover  a  balance  air 
leged  to  be  due  for  rent  under  a  written  lease 
entered  into  between  the  plaintiff  and  the  de- 
fendant bearing  date  June  1, 1908.  The  prop- 
erty covered  by  the  lease  is  Nos.  S5S  and  562 
West  Second  South  street.  Salt  Lake  City, 
Utah.  The  improvements  consisted  of  a  brldL 
building  containing  2  or  8  storerooms  on  the 
ground  floor  and  12  or  14  rooms  upstairs. 
The  value  of  the  property  was  from  $14,000 
to  $15,000.  The  lease  was  for  a  period  of 
ten  years  beginning  with  June  1,  1008,  and 
ending  June  1,  1918.  The  total  amount  of 
rent  to  be  paid  under  the  lease  was  $30,000, 
of  which  $1,000  was  to  be  paid  on  the  execu- 
tion of  the  lease,  $250  on  October  1,  1906, 
and  $250  on  the  1st  day  of  each  and  evmry 
month  thereafter  until  the  $30,000  should  be 
paid  In  fiai.  By  the  terms  of  the  lease  the 
lessee  was  required  to  pay  for  all  repairs 
made  on  the  premises  and  to  insure  the  build- 
ings and  keep  them  Insured  against  loss  by 
fire  In  the  sum  of  $5,000  during  the  life  of 
the  leafie.  She  was  also  required  to  pay  aU 
the  taxes  and  assessments,  both  general  and 
special,  as  well  as  all  other  charges  made 
against  the  property  during  the  term  of  the 
lease,  including  reasonable  attorney's  fees  in 
case  suit  should  be  brought  for  the  enforce- 
ment of  the  lease.  And  It  was  further  pro- 
vided in  the  lease:  > 

"That  neither  said  demised  buildings  or  prem- 
ises, nor  any  part  thereof,  shall  be  used  for  any 
immoral  purposes,  or  for  any  purpose  prohibited 
by  Salt  Lake  Ofty,  or  Salt  Lake  county,  or 
state  of  Utah." 

It  Is  alleged.  In  the  complaint,  among  oth- 
er things: 

"That  between  the  1st  day  of  June,  1908, 
and  the  15th  day  of  April,  1913,  there  has  be- 
come due  and  owing  from  the  defendant  to  the 
{tiaintiff  under  the  terms  and  conditions  of  said 
ease  the  sum  of  $14,875,  no  part  of  which  has 
bean  paid,  except  the  sum  of  $9,300,  *  •  • 
and  that  there  ui  now  due  and  owing  from  de- 
fendant to  the  plaintiff  the  sura  of  $5,575,"  with 
interest,  etc. 

It  Is  also  alleged  that  defendant  failed  to 
pay  the  "taxes,  charges  and  expenses  levied 
and  assessed  against  said  property,  *  *  * 
amounting  to  the  sum  of  $547.78."  In  the 
prayer  of  her  compUtlnt  plalntUT  aaks  Judg- 
ment for  the  sum  of  $6,575,  alleged  to  be 
due  In  the  monthly  Installments  of  rent,  with 


8  per  cent  interest  per  annum  on  the  alleged 
deferred  payments,  and  for  the  sum  of  $647.- 
78,  the  amount  alleged  to  be  due  and  owing 
from  defendant  to  plalntifT  for  taxes  levied 
against,  and  paid  by  plaintiff  on,  the  prem- 
ises since  the  execution  of  the  lease,  and  for 
$1,000  attorney's  fees,  etc. 

Defendant  answered,  and,  among  other 
things,  alleged  that: 

"Plaintiff  rented  said  premises  to  the  defend- 
ant   *    *    *    to    be    used    by    the    defendant 

*  *  *  for  the  purposes  of  ill  fame  or  prostita- 
tion,  and  to  be  and  oecome  a  part  of  the  stock- 
ade or  red  light  district,  •  •  •  and  the  de- 
fendant •  •  »  then  and  there  entered  into 
the  possession  and  occupation  of  said  premises 

*  *  *  and  used  and  occupied  the  same  for  the 
purposes  of  establishing,  oondoeting,  and  main- 
taining houses  of  ill  feioe  or  prostitution  and 
establishing  the  red  light  and  stockade  district 
for  said  purposes,  and  no  other,  all  of  which 
was  known  to  the  plaintiff  long  prior  to  making 
and  entering  into  said  lease  and  deUvering  of 
said  property  to  this  defendant,  and  that  there 
was  no  other  or  different  consideration  given  for 
said  lease,  and  that  said  consideration  and 
lease  was  and  is  against  good  morals  and  public 
policy,  and  said  lease  was  and  is  nuU  and  void." 

Defendant  also  pleaded  an  ordinance  of 
Salt  Lake  City  which  la  as  follows: 

"Section  460.  ProaHtution.— It  shall  be  as- 
lawful  for  any  person  within  the  limits  of  Salt 
Lake  City  to 

"Keep  a  honse  of  111  fame  resort^  to  for  the 
purpose  of  prostitution  or  lewdncs;  or  will- 
fully reside  in  such  house;  or  resort  thereto  for 
lewdness;    or 

"Be  the  owner  of  any  building  or  tenement, 
the  whole  or  any  part  of  which  is  used  for  any 
of  the  purposes  mentioned  in  the  first  subdivi- 
sion of  this  section ;  or  to  have  control  of  sudi 
building  or  tenement  as  agent,  guardian,  or 
lessee  of  such  owner,  or  as  the  agent  of  such 
guardian  or  leasee,  after  notice  of  such  improp- 
er use  of  such  building  or  tenement,  to  fail  to 
suppress  the  samo  by  removing  therefrom  the 
occupants  thereof;   or 

"To  let  any  building  or  tenement,  knowing 
that  the  lessee  intends  using  the  same,  or  any 
part  thereof,  for  any  of  the  purposes  mentioned 
in  the  first  subdivision  of  this  section;  or  to 
harbor  or  keep  about  his  or  her  private  prem- 
ises any  whoremaster,  strumpet  or  whore,  know- 
ing such  person  to  be  guilty  of  following  a  lewd 
course  of  life." 

Defendant  sought  to  Interpose  other  de- 
fenses, bnt  they  are  so  lacking  in  merit  that 
we  deem  It  unnecessary  to  consider  them. 

The  cause  was  tried  to  a  jury,  resulting  in 
a  verdict  in  favor  of  plaintiff  for  substan- 
tiaUy  the  sums  prayed  for  In  the  complaint 
From  the  Judgment  tendered  on  the  verdict, 
the  defendant  prosecutes  this  appeal. 

B.  N.  C.  Stott  T.  Marioneaux,  and  Pow- 
ers ft  Btter,  all  of  Salt  Lake  City,  for  appel- 
lant Stewart  Stewart  ft  Alexander,  of  Salt 
Lake  Glty,  for  respondent 

McOARTT,  J.  (after  staling  the  facts  as 
above).  [1]  Appellant  contends  that  the  dx- 
cumstances  and  conditions  under  which  the 
lease  was  executed,  as  shown  by .  the  evi- 
dence, were  such  that  the  lessor  (reqwndent) 
must  have  known  when  she  executed  the 
lease  that  the  lessee  (appellant)  intended  to, 
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and  wonld  as  soon  as  she  took  possession  of 
tbe  premises  covered  by  the  lease,  use  at 
least  a  portion  of  the  bnlldlngs  standing 
thereon  as  a  honse  of  prostitution.  On  the 
other  hand,  respondent  Inststs  that  she  un- 
derstood and  beUeved,  when  she  executed  the 
lease,  the  premises  wonld  be  occupied  and 
used  by  the  lessee  for  legitimate  purposes 
only,  and  that  at  no  time  between  the  Ist 
day  of  June,  1908,  and  the  15tb  day  of  April, 
1918,  the  period  for  which  rentals  are  claim- 
ed, was  she  advised  that  the  premises,  or 
any  part  thereof,  were  being  used  for  im- 
moral purposes.  In  view  of  the  sweeping 
charges  made  on  behalf  of  appellant  of  the 
culpability  of  respondent  and  the  emphatic 
denials  made  on  behalf  of  the  latter  in  that 
regard,  we  have  examined  the  entire  record, 
and  have  carefully  read  all  of  the  evidence 
contained  in  the  bill  of  exceptions.  The 
facts,  as  disclosed  by  the  record,  briefly  stat- 
ed, are  about  as  follows^ 

During  the  winter  of  1907-06,  two  men,  ▲. 
H.  Birrell  and  J.  M.  Bvans,  who  were  engag- 
ed in  tbe  real  estate  business  in  Salt  Lake 
Oity,  learned  that  tbe  municipal  authorities 
of  said  dty  were  contemplating  moving  tbe 
proprietors  and  keepers  of  houses  of  111  fame 
and  the  women  living  therein  from  tbe  then 
"red  light  district,"  so  called,  on  Oommerdal 
street,  to  a  "restricted"  red  light  district  In 
some  locality  within  the  city  limits  where 
the  presence  and  avocation  of  this  class  of 
people  would,  in  the  opinion  of  the  municipal 
authorities,  be  less  otfoislve  to  public  morals 
than  on  Commercial  street  It  seems  that 
they  also  learned  from  some  of  the  city's  of- 
ficers that  the  center  of  block  04,  between 
First  and  Second  South  and  Fourth  and 
Fifth  West  streets,  had  been  tentatively  fixed 
as  the  locality  where  the  presence  of  the  peo- 
ple of  tb»  red  light  districts  would  be  tbe 
least  objectionable  from  the  standpoint  of 
good  morals.  Birrell  and  -Evans,  therefore, 
immediately  commenced  obtaining  options 
from  the  owners  of  land  in  block  64  for  the 
purchase  of  their  property.  At  first  they  rep- 
resented to  the  property  owners  with  whom 
they  were  negotiating  that  they  Intended  to 
devote  tbe  land,  when  purchased,  to  trackage 
purposes.  The  real  object  for  which  the  op- 
tions were  obtained  and  for  which  the  land 
was  being  purchased  became  generally  known 
to  the  public  before  the  amount  of  land  neces- 
sary for  a  red  light  district  was  secured,  and 
the  people  generally  became  very  much  arous- 
ed, and  much  opposition  was  manifested  to 
tbe  scheme  of  establishing  a  red  light  dis- 
trict in  block  64,  and  the  opposition  in  that 
section  was  especially  pronounced.  It  ap- 
pears from  the  record  that  before  the  execu- 
tion of  the  lease  the  question  was  taken  up 
and  commented  on  by  the  Salt  Lake  City 
daily  newspapers,  and  that  a  mass  meeting 
was  held  by  citizens  who  resided  in  the  vi- 
cinity of  block  64 — ^the  location  of  the  then 
proposed  restricted  red  lii^t  district— to  pro- 


test against  the  district  being  established  in 
that  locality.    Bespondent  testified: 

That  before  the  execution  of  the  lease  she 
called  at  the  office  of  Birrell  and  Evang  in  com- 
pany with  her  brother-in-law,  J.  B.  Boyd  (who 
also  at  the  time  was  negotiating  with  Birrell 
and  Evans  for  the  sale  of  property  owned  by 
him  in  block  64),  with  the  view  of  leasing  to 
them  the  property  in  question:  that  she  there 
learned  for  the  first  time  that  there  was  a  move 
on  foot  to  establiBh  a  red  light  district  in  block 
64;  that  Birrell  said  to  her,  "We  have  been 
purchasing  property  all  through  the  block,  and 
are  going  to  establish  a  red  light  district  down 
there,  and  there  is  a  woman  in  Ogden,  good  re- 
liable woman,  plenty  of  money,  plenty  of  back- 
ing, property  of  all  descriptions,  and  it  is  her 
that  wants  your  property  ;  that  he  said  he 
would  put  it  into  the  lease  that  it  wonld  not  be 
used  for  immoral  purposes;  that  "after  him, 
saying  he  was  going  to  establish  a  red  light  dis- 
trict in  there,  I  wanted  counsel  before  I  would 
consent  to  anything,  and  he  says,  'All  right, 
you  get  your  attorney,  bring  him  over,  and,  he 
says,  'I  will  talk  with  nim,  explain  the  matter  to 
him.'  •  •  •  I  got  my  attorney,  and  he  told 
him  the  same  as  he  did  me.  •  »  •  My  attor- 
ney talked  to  him.  He  explained  tbe  sitnation 
to  him,  how  that  was  going  to  be  a  district 
down  there  in  tlint  block,  and  why  they  wanted 
this  building.  He  says,  'We  want  it,  of  course ; 
want  these  buildings  aronnd  here,  and  will  rent 
the  buildings  out  for  stores  or  such  things  as 
needed.'  I  never  heard  about  the  red  light  dis- 
trict until  I  went  to  the  office  and  he  [Birrell] 
spoke  about  it" 

She  further  testified: 

"He  told  me  there  was  a  wealthy  woman  in 
Ogden  who  was  going  to  look  after  that  district 
She  was  the  party  who  wanted  to  leas*  my  prop- 
erty. He  wanted  to  get  it  for  her.  Q.  And  that 
party  was  Mrs.  Topnam?  A.  Tes,  sir.  Q.  To 
whom  you  made  the  lease?    A.  Yes,  sir." 

The  evidence  sihows  that  at  this  interview 
between  Birrell  and  respondent,  which  took 
place  about  June  1,  1908,  the  terms  of  tbe 
lease  were  agreed  on.  On  June  12, 1906,  tbe 
parties  met  at  the  ofilce  of  the  attorney  of 
the  Citizens'  Investment  Company,  a  corpora- 
tion, and  signed  the  lease.  Appellant  in  the 
meantime  (about  June  1st)  had  taken  xxisses- 
sion  of  the  premises  in  question,  employed 
several  lewd,  abandoned  women,  and  placed 
them  in  the  upstairs  rooms  of  the  building, 
and  was  using  and  occupying  the  same  as  a 
brothel  or  house  of  ill  fame.  On  this  point 
the  appellant,  whose  testimony  is  not  disput- 
ed, testified: 

"We  were  in  the  building  prior  to  the  signing 
of  the  lease"  in  the  attorney's  office.  "The 
building  was  being  used  at  that  time  for  sport- 
ing girls.  I  rented  several  rooms  to  the  girls. 
•  *  •  I  had  my  office  there  all  summer  and 
part  of  the  winter  of  1908.  The  building  was 
occupied  for  a  sporting  house  of  prostitution." 

As  hereinbefore  stated,  4  months'  rent  ($1,- 
000)  was  paid  by  appellant  to  respondent  at 
the  time  the  lease  was  signed.  This  paid 
the  rent  from  June  1  up  to  and  including 
September  30,  1906.  From  September  30  up 
to  and  including  the  month  of  June,  1909,  re- 
spcmdent  received  the  rent  ($250)  each  month 
from  the  attorney  of  the  investment  com- 
pany, during  which  time  appellant  and  her 
associate  in  promoting  lewdness  and  de- 
bauchery, a  corporation  known  as  the  Citi- 
zens' Investment  Cmnpany,  Indosed  this  red 
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light  district  by  a  brick  wall  (respondent's 
property  being  within  the  Inclosure),  and  con- 
stmcted  within  the  wall  or  "stockade"  from 
125  to  150  single  rooms  referred  to  in  the 
bill  of  exceptions  aa  "cribs."  Bach  of  these 
cribs  was  occupied  by  a  lewd  and  abandoned 
woman  for  the  purposes  of  prostitution,  who 
paid  therefor  a  certain  amount  of  rent  to 
appellant  During  the  first  12  months  of  the 
lease  suits  were  commenced  by  certain  par- 
ties to  have  this  red  light  district  abated  as 
a  public  nuisance  and  the  stockade  closed. 
On  this  point  respondent  testified  in  part  as 
follows: 

"I  beard  of  the  suit  In  the  fall  of  1908  and 
spring  of  1909.  Of  course,  I  read  it  in  the 
newspapers ;  knew  they  were  In  court  repeated- 
ly attempting  to  close  the  stockade.  After  July, 
1909,  I  went  to  Mrs.  Topham's  office  occasion- 
ally. I  was  there  myself  a  number  of  times. 
I  can't  tell  how  many.  Q.  When  you  went 
there  you  saw  her  in  the  stockade  office  didn't 
you?  A.  Tes.  Q.  Tou  knew  that  they  were 
then  trying  to  close  the  stockade's  use  for  pros- 
titution purposes  at  the  time  you  went  for  the 
lease  money?  A.  Yes,  sir.  Q.  Tou  went  there 
and  collected  rent  right  along,  didn't  you?  A. 
After  that  [July,  1909]  I  went  and  collected  the 
rent." 

She  also  testified  that  she  knew  a  high 
wall  was  built  on  the  west  side  of  her  prop- 
erty to  cut  off  the  premises  that  were  being 
used  as  a  stockade  from  adjoining  proper- 
ties. 

Some  time  prior  to  November,  1912 — the 
date  is  not  disclosed  by  the  record — appel- 
lant moved  out  of  the  stockade,  leaving  the 
upstairs  rooms  of  plaintifTs  property,  which 
were  being  used  and  occupied  by  lewd  women 
for  prostitution,  in  charge  of  a  escorting  wo- 
man by  the  name  of  Boss.  On  and  after  No- 
vember 11,  1912,  respondent  went  to  the 
stockade  and  personally  collected  rent  for 
the  upstairs  rooms  from  the  Boss  woman. 
Several  witnesses  testified  that  they  con- 
versed with  the  respondent  about  the  time 
the  lease  was  signed,  and  that  she  was  in- 
formed and  knew  that  Mrs.  Topham  intend- 
ed to  and  would  occupy  and  use  the  upstairs 
rooms  of  the  property  in  question  for  a 
brothel  and  a  house  of  ill  fame.  Tills  evl-' 
dence  was  denied  by  respondent,  thereby  cre- 
ating a  conflict  which  was  for  the  Jury  to 
decide ;  hence  we  shall  not  review  it. 

[2]  It  will  be  seen  from  the  foregoing  facts, 
which  are  not  tn  dispute,  we  have  a  case: 
(1)  Where  property  of  the  value  of  from 
$14,000  to  $16,000  is  leased  for  10  years  for 
$250  per  month,  the  lessee  paying  the  insur- 
ance on  the  property,  all  taxes,  both  special 
and  general,  and  for  all  Improvements  and 
lepaits  made  on  the  property  during  tiie 
life  of  the  lease,  that  is,  the  rent  on  the 
premises  nnder  the  lease  Is  equal  to  20  per 
cent,  interest  per  annum  on  the  capital  in- 
vested, or  8  per  cent  per  annum  in  excess 
of  the  rate  of  Interest  permitted  by  contract 
in  this  state;  (2)  where  the  lessor  knew  at 
the  time  she  executed  the  lease  that  it  was 
the  intention  of  the  leasee  to  establish  and 


maintain  a  red  light  district  consisting  of 
houses  occupied  and  used  for  the  purposes 
of  prostitution,  and  that  the  property  leased 
would  form  a  part  of,  and  be  partlaUy  sur- 
rounded by,  the  red  light  district  and,  if  not 
actually  used  for  prostitution,  would  be 
used  in  connection  with  other  property  ae- 
tnally  used  for  that  purpose  and  in  further- 
ance of  the  sdieme  to  establish  and  main- 
tain the  red  light  district;  (3)  where  tlie 
properly,  soon  after  it  is  leased,  is  inclosed  by 
a  wall  or  stockade  that  surrounds  and  iso- 
lates the  red  light  district  from  adjoining 
property;  (4)  where  the  people  living  in  the 
immediate  Tidnlty  of  the  red  light  district 
first  bitterly  (H^ose  its  establishment,  and 
later  on  bring  suits  to  hare  it  abated  as  a 
nuisance,  all  of  which  is  known  to  the  lessor; 
(5)  where,  after  the  red  light  district  lias 
been  maintained  for  13  months,  the  lessor 
went  to  the  office  of  the  lessee^  which  was 
within  the  stockade,  and  personally  ooUect- 
ed  the  leat  paid  by  the  lessee  under  the 
lease,  and  later  on  personally  collected  the 
rent  from  the  prostitutes  who  were  occupying 
and  using  a  part  of  her  property  for  the  pur- 
poses of  prostitution.  We  think  the  only  in- 
ference permissible  from  the  evidence  is,  that 
the  property  in  question  could  not  have  been 
leased  for  a  legitimate  purpose  for  a  sum 
suffldeut  to  pay  20  per  cent  interest  on  its 
market  value.  The  fact  that  the  imrty  leas- 
ing was  willing  to  pay  the  exorbitant  tent 
provided  for  in  the  lease  was  a  suspidous 
circumstance  and  very  persuasive  that  she 
intended  to,  and  would,  when  she  obtained 
possession  of  the  premises,  make  an  unlawful 
use  of  them.  The  exfiibUAUt-cent  we  think, 
also  tends  to  explain  why  respondent  dosed, 
or  pretended  to  dose,  her  eyes  to  the  use  that 
appellant  made  of  the  property,  and  seem- 
ingly acted  upon  the  theory  that,  "where  ig- 
norance is  bliss,  'tis  folly  to  be  wise."  Re- 
spondent's attitude  may  be  more  aptly  il- 
lustrated by  paraphrasing  the  foregoing  to 
read,  "where  ignorance  is  profitable,  'tis 
folly  to  be  wise."  We  may,  however,  for 
the  purposes  of  this  case,  assume — an  as- 
sumption not  warranted  by  the  admitted 
facts — that  respondent  for  the  first  13 
months  the  property  was  occupied  by  appel- 
lant under  the  lease,  namely,  from  June  1, 
1908,  until  June  30,  1909,  was  not  advised 
and  did  not  know  that  the  property,  or  any 
part  thereof,  was  being  used  for  Immoral 
purposes,  During  these  13  months  respond- 
ent was  paid  the  rent  ($250  per  month)  pro- 
vided for  .in  the  lease ;  hence  there  is  no  con- 
troversy regarding  the  payment  or  alleged 
nonpayment  of  the  rent  during  that  period. 
During  the  time,  however,  that  req)ondent 
went  to  the  stockade  (wMcb,  the  record 
shows,  was  from  July  22,  1909,  untU  April 
11,  1913)  and  personally  collected  the  rent 
from  appdiant  and  the  sporting  women  oc- 
cupying the  upstairs  rooms  of  the  building 
as   tenants  (tf    appellant,  she  i 
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known — In  fact,  we  do  not  think  the  admit- 
ted facts  wUl  Justify  any  inference  other 
than  that  she  could  not,  under  the  circum- 
stances, help  knowing — ^that  the  upstairs 
rooms  of  her  building  were  being  used  as  a 
house  of  ill  fam&  The  notoriety  of  appel- 
lant, the  publicity  given  Iter  resort  by  the 
Salt  Lake  City  daUy  newspapers,  the  mass 
meetings  held  by  indignant  citizens  to  pro- 
test against  its  maintenance  and  to  devise 
means  of  abolishing  it,  the  actions  at  law 
brought  to  abate  is  as  a  public  nuisance^ 
and  the  monthly  visits  or  calls  made  by  re- 
spondent to  the  resort  to  collect  rent  under 
the  lease  from  appellant  and  the  dissolute 
women  who,  as  tenants  of  appellant,  were  oc- 
cupying and  using  the  leased  premises  for 
prostitution,  as  shown  by  the  undisputed  evi- 
dence, absolutely  precludes  a  finding  that 
respondent  was  ignorant  of  the  uses  that 
were  being  made  of  her  property.  In  fact, 
respondent,  in  her  printed  brief,  makes  it 
dear  that  she  could  not  have  been  deceived 
or  misled  tn  that  regard.  Ooinmenting  on 
appellant  and  her  career  of  Immorality,  re- 
Bpoaitieat,  speaking  through  her  counsel,  in 
her  printed  brief,  says  that: 

She  "built  the  notorious  stockade  with  its 
hundreds  of  cribs  and  vile  dens  of  sin,  iniquity, 
vice,  and  ungodliness,  where  dM)raved  homani^ 
basked  in  all  of  its  most  horrifying  and  vidons 
forms.  She  pabliahed  herself  to  the  worid  as 
trafficking  in  sin  to  snch  an  extent  that  the 
whole  community  arose  up  against  her  and  had 
her  vile  dens  removed.  •  •  •  Her  life  of 
shame  and  dishonor  had  been  paraded  before  the 
public  for  20  years.  She  was  known  througb- 
ont  the  community  and  believed  generally  to  be 
guilty  of  all  the  vices  a  wily,  cunning,  crafty, 
and  depraved  woman  could  resort  to.  The  na- 
ture of  her  vUe  bnsiness  presupposes  that  either 
directly  or  indirectly  she  personally,  or  through 
her  parasitical  emissaries,  resorted  to  all  the 
infamies  known  to  her  assodates  in  the  under- 
world. ♦  ♦  ♦  BeU  London  !  [Alias  by  which 
appellant  was  generally  known.]  How  compre- 
hensive this  name!  Zjondon — the  Metropolis  of 
the  World.  Bell— the  Bell  of  that  Metropolis; 
the  King  Pin  of  the  Tenderloin:  the  Mother  of 
Harlots;  the  Queen  of  the  Underworld;  the 
Refuge  of  Orooks  and  Oriminals;  the  Despoil- 
er  of  Homes ;  the  Enemy  of  Virtue ;  the  Pro- 
moter of  Vice.  •  •  •  For  twenty-four  years, 
without  regard  for  and  in  defiance  of  the  laws 
of  God  and  the  laws  of  man,  she  admittedly  car- 
ried on  her  vile  and  corroding  business,  a  con- 
spirator in  crime,  a  promoter  of  iniquity?  As 
this  woman  looks  back  upon  her  past  life,  what 
terrible  scenes  must  force  themselves  upon  her! 
How  the  pallid  faces  of  myriads  of  fallen  women 
and  weak  men,  vizored  in  sorrow,  scourged  and 
blotched  in  face  and  form  by  prostitution's  poi- 
sonous fangs,  must,  like  a  nightmare  hot  from 
hell,  in  a  horrible  dream,  appear  in  ghastly  form 
before  her.  But,  onlike  the  nightmare  of  a  hor- 
rible dream,  it  shall  not  pass  away.  *  *  * 
One  only  need  go  to  the  stockade  and  see  the 
cribs  this  woman  built  for  hiunan  behigs  to  in- 
habit by  wallowing  in  filth  and  corruption,  and 
the  imagined  respect  and  forced  confidence  in 
this  woman's  integrity  all  vanish  in  disgust  and 
humiliation  at  the  depth  to  which  human  deg- 
radation can  go." 

[8]  But  counsel  argue  that: 

"It  was  expressly  provided  in  the  lease  that 
It  should  not  be  used  for  immoral  purposes. 


She  bad  to  lease  it  to  somebody  or  let  it  stand 
idle,  and,  by  Mrs,  Topham  bringing  the  red 
fight  district  in  that  vicinity,  it  would  be  im- 
possible for  Mrs.  Boyd  to  lease  it  to  other  than 
a  foreign  element,  or  perhaps  an  undesirable 
element,  for  no  desirable  element  would  remain 
in  the  vicinity  of  the  red  fight  district,  and 
so  Mrs.  Boyd  did  all  that  she  was  caUed  upon 
to  do.  She  was  told  that  her  property  would 
not  be  used  for  immoral  purposes,  but  for  stores 
and  respectable  tenants. 

Now,  if  the  foregoing  observations  made  by 
respondent  and  her  counsel  correctly  reflect 
the  evidence  bearing  on  the  character  and 
dissolute  life  of  appellant  and  the  publicity 
of  the  resort,  the  condition  and  the  manner 
in  which  it  was  maintained — and  we  are  not 
prepared  to  say  that  they  do  not— then  it  is 
idle  for  respondent  or  her  counsel  to  contend 
that  she  honestly  b^eved  that  any  part  of 
the  resort  was  occupied  and  used  by  "re- 
spectable tenants."  In  the  opinion  of  the 
writer  a  landlord  who  knowingly  permits  bis 
leased  premises  to  be  used  by  the  tenant  in 
violation  of  the  jpenal  statutes  of  the  state 
or  of  the  ordinances  of  the  municipality  in 
which  the  property  is  situated  is  Just  as  cul- 
pable from  a  moral  point  of  view  as  the  ten- 
ant. It  would  be  a  work  of  supererogation 
to  cite  the  many  authorities  which  hold  that 
contracts  of  the  kind  here  Involved,  under 
which  the  penal  statutes  of  the  state  or  the 
ordinances  of  a  municipality  are  violated 
with  the  knowledge  of  the  lessor,  cannot,  on 
ground  of  public  policy,  be  enforced.  When 
it  developed  at  the  trial  that  respondent  must 
have  known  that  the  leased  premises  were 
being  occupied '  and  used  as  a  broihel,  the 
court,  even  though  Its  action  was  not  lnv<*- 
ed  by  either  party,  should  have  stopped  the 
proceedings  and  dismissed  the  action. 

The  cause  Is  remanded,  with  directions  to 
the  trial  court  to  vacate  the  Judgment  and 
dismiss  the  action. 

Costa  to  appellant 

STRAUP,  0.  J.,  and  FRIOK,  J.,  concur. 


DAVIN.  MIICHRLLOD  SHEBP  &  lAND  CO. 

V.  SCHOOL  DIST.  NO.  71,  WALLOWA 

COUNTY,  et  ah 

(Supreme  Court  of  Oregon.     Nov.  28,  1915.) 

Pleading  ®=98— Form  of  Allegation— Fact 

OB  CONCLTTSIOir. 

Allegations,  in  a  suit  to  enjoin  the  collec- 
tion of  school  taxes  by  levy  and  sale,  that  the 
defmdant  school  districts  levied  the  special 
school  tax  against  the  plaintifTs  property  in  the 
districts ;  that  the  special  school  levies  were  un- 
auti^orized  and  void ;  that  no  legal  notice  of  the 
meeting  of  the  voters  was  given ;  that  at  the 
meetings  to  vote  the  tax  persons  who  were  not 
legal  voters  voted  on  the  motion  to  levy  the 
tax,  without  showing  whether  they  voted  for  or 
against  the  tax  or  in  such  numbers  as  would  af- 
fect the  result;  that  every  act  of  the  districts 
in  levying  the  tax  was  void ;  that  the  acts  of 
the  county  clerk  in  extending  the  levy  on  the 
tax  rolls  was  Ulegal  and  void — stated  merely 
conclusions  of  law,  and  tendered  no  issue. 

[Ed.    Note. — ^For    other    cases,    see    Pleading, 
Cent.  Dig.  §f  12-28%,  68;    Dec.  Dig.  «8=»8.] 
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In  Banc.  Appeal  from  Circuit  Court,  Wal- 
lowa County ;  J.  W.  Knowles,  Judge. 

Action  for  Injunction  by  Darin,  Michellod 
Sheep  &  Land  Company  against  School  Dis- 
trict No.  71,  Wallowa  County,  and  others. 
Judgment  for  defendants,  dismissing  the 
suit,  and  plaintiff  appeals.    Affirmed. 

The  plaintiff,  a  corporation,  owning  prop- 
erty in  Wallowa  county,  upon  which  it  pays 
taxes  there,  declares  against  the  county,  its 
sherlfC  and  treasurer,  and  school  districts  15 
and  71  therein.    The  complaint  avers: 

"That  school  district  No.  16  in  the  said  coun- 
ty of  Wallowa  for  the  year  1913  levied  a  spe- 
cial school  tax  of  5.5  mUls  against  all  the  prop- 
erty in  said  district  and  had  the  same  extended 
on  the  tax  rolls  of  said  county  for  said  year; 
that,  by  reason  thereof,  there  was  levied  against 
the  property  of  the  Davin,  Michellod  Sheep  & 
Land  Company  in  said  school  district,  for  said 
special  tax,  the  sum  of  $32S.22." 

That  pleading  contains  a  similar  allegation 
about  school  district  71,  except  that  the 
amount  of  the  levy  Is  different,  l^en  follow 
these  statements: 

"That  the  said  special  school  levies  made  by 
said  districts,  and  each  of  them^  was  not  author- 
ized, illegal,  and  void,  and  the  said  school  dis- 
tricts and  each  of  them  was  without  authority 
to  make  said  levies  or  any  levy  or  levies  at  all. 
That  no  legal  or  proper  notice  was  given  of  a 
meeting  of  the  legal  voters  of  said  scho<^  dis- 
tricts, to  vote  said  levy  as  required  by  law. 
That  said  levies  and  each  of  them  was  illegal 
and  void.  Ibat  at  the  meeting  when  said  tax 
was  attempted  to  be  voted,  and  at  each  and  all 
meetings  in  both  of  said  districts,  parties  and 
persons  voted  on  the  motion  to  levy  said  tax 
who  were  not  legal  voters  in  said  school  districts. 
That  no  record  of  notices  of  said  meeting,  nor 
of  said  meetings,  was  made  and  filed  as  required 
by  law.  That  each  and  every  act  of  said  dis- 
tricts and  each  of  them  in  attempting  to  make 
said  levies  or  levy  was  unauthorized,  illegal, 
and  void  and  contrary  to  the  statutes  of  the 
state.  That  the  county  clerk  of  Wallowa  covm- 
ty  was  without  authority  and  power  to  extend 
said  levy  or  levies  upon  the  tax  rolls  of  said 
county,  and  that  the  acts  of  said  clerk  were  il- 
legal and  void." 

Narrating,  In  substance,  that  it  had  offered 
to  pay  to  the  tax  collector  all  the  taxes  as- 
sessed against  It  except  what  It  terms  the 
"illegal  and  void  special  school  taxes  as  here- 
in specified,"  and  that  the  sheriff  Is  about  to 
force  collection  thereof  by  levy  upon  and  sale 
of  its  property,  the  plaintiff  concludes  with  a 
prayer  to  the  effect  that  such  action  be  re- 
strained and  that  the  school  district  levies 
be  canceled  and  held  for  naught  A  general 
demurrer  to  this  pleading  was  overruled. 
The  defendants  answered  admitting  many  of 
the  averments  of  the  oomplaint  and  travers- 
ing the  remainder.  On  a  hearing  of  the  is- 
sues, the  circuit  court  dismissed  the  suit, 
with  costs,  and  the  plaintiff  appeals. 

Daniel  Boyd,  of  Enterprise,  for  appellant. 
D.  W.  Sheahan,  of  Enterprise  (O.  M.  Corkins, 
of  E^nterprise,  on  the  brief),  for  respondents. 

BUENETT,  J.  (after  stating  the  facts  as 
as  above).   The  allegations  attacking  the  pro- 


ceedings of  the  districts  resulting  In  the  Im- 
position of  taxes  upon  the  property  of  tbe 
plaintiff  are  purely  conclusions  of  law  and 
contain  no  statement  of  any  fact  except  that 
persons  voted  on  the  motion  to  levy  the  tax 
who  were  not  legal  voters.  As  to  that,  tt  la 
not  disclosed  whether  such  perscMos  voted  for 
or  against  the  scheme  or  in  sudi  numbers  as 
would  affect  the  result  The  plaintiff  cannot 
take  anything  by  that  statement  As  to  the 
other  matter  in  the  excerpt  last  quoted,  it 
has  been  constantly  decided  by  this  court  for 
many  years  that,  if  a  pleader  desires  rell^ 
he  must  state  facts  from  which  the  court 
may  draw  the  desired  concluslonB.  A  pres- 
entation of  the  deductioos  themselTes,  unsup- 
ported by  averment  of  facts,  toiders  no  i8sa& 
Tbe  precept  is  established  by  the  precedents 
here  noted:  Longshore  Printing  Go.  v.  How- 
ell, 26  Or.  527,  38  Pac  547,  28  L.  B.  A.  464^ 
note,  46  Am.  St  Bep.  640;  O'Hara  v.  Parker, 
27  Or.  166,  3d  Pac.  1004 ;  Sou.  Oregon  Oo.  ▼. 
Coos  County,  30  Or.  250,  47  Pac.  684 ;  FlsBer 
Y.  Union  County,  48  Or.  228,  72  Pac.  797; 
State  «x  reL  T.  WlllUuns,  46  Or.  814,  77  PAc. 
965,  67  L.  B.  A.  167 ;  Holmes  t.  Cole,  61  Or. 
483,  94  Pac.  964;  Dmmm<md  v.  Miami  Lbr. 
Co.,  66  Or.  675,  106  Pac;  768;  Mort<n  r. 
Wesslnger,  58  Or.  80,  113  Faa  7;  Cook  ▼. 
Howard,  59  Or.  372, 117  Pac.  320;  Splonakof- 
sky  T.  Minto,  62  Or.  660,  126  Pac.  15;  Hocb- 
feld  V.  Portland,  72  Or.  190,  142  Pac.  824. 
The  decree  of  the  circuit  court  Is  affirmed. 


COOLEZ  V.  SNAKE  BIVEB  DI8TBIOT 
IMPROVEMENT  00. 

(Supreme  Court  of  Oregon.    Nov.  23,  1915.) 

1.  JUDOMSNT  ®=>713  —  CoNOLUBivsmas  —  la- 

SUIS  DSTEBiaNED. 

A  party  is  bound  by  a  judgment  on  all 
questions  actually  litigated  or  which  might  have 
been  determined. 

[Ed.  Note.— For  other  cases,  see  Judgment. 
Cent  Dig.  H  1063, 1066,  1099,  1284-1237. 1238, 
1241,  1247;   Dec.  Dig.  «=>713.] 

2.  JuDOMENT  «=»666— Rbs  Judicata— Estop- 

PBl  BY  JUDOMKNT. 

Estoppels  by  judgment  must  be  mutual  to 
be  effective. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  {  1180;   Dec.  Dig.  <S=666.] 

3.  CONTBAOTS    ^s^SSS— Ibbiqatior    Wovkb— 

CONSTBUOTION. 

A  contract  for  the  construction  for  an  im- 
provement district  of  a  pumping  plant  for  irri- 
gation purposes,  which  provides  that  no  alter- 
ation shall  be  made  in  the  work  except  on  the 
written  order  of  the  engineer,  stating  the  amount 
to  be  paid  tbe  contractor  for  the  alteration, 
that  the  compensation  shall  be  paid  in  money  oc 
at  tbe  option  of  the  district  in  its  coupon  bonds 
previously  authorized  and  issued,  and  that  all 
coupons  of  the  bonds  due  on  a  specified  date 
shaU  be  detached  from  tht  bonds  and  retained 
by  the  district  and  canceled,  subject  to  additions 
or  deductions  for  alterations,  gives  to  the  di8-> 
trict  the  option  to  pay  with  bonds  and  permits 
the  retention  of  coupons  payable  on  the  desig- 
nated date,  subject  to  additioiis  or  deductions. 
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and  the  coTip<ni8  constitate  a  (and  applicable  to 
the  payment  for  extra  work. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  »  1071-1094 ;  Dec  IMg.  «=>232.] 

4.  jT7DaiaNT  «=>74&— Rb8  Judicata— Estop- 
pel. 

An  ImproTement  district  contracted  for  the 
construction  of  a  pumping  plant  for  irrigation 
purposes  and  deposited  its  bonds  with  a  bank 
to  be  delivered  to  the  contractor  on  the  comple- 
tion of  the  contract,  which  stipulated  for  extra 
work.  The  bank  brought  interpleader  suit 
against  the  contractor  and  the  district.  The 
contractor  alleged  the  completion  of  the  contract 
without  making  any  demand  for  extra  work. 
The  district  did  not  demand  damages  for  faulty 
construction  of  the  ayatem,  bat  denied  the  com- 
pletion of  the  work  and  alleged  delay  in  the  con- 
struction thereof.  The  court  directed  delivery  of 
the  bonds  to  the  contractor,  who  thereafter 
brought  action  against  the  district  for  extra 
work,  required  to  be  jterformed  under  the  con- 
tract, under  the  order  of  the  engineer.  Held, 
that  the  contractor  sougbt  to  reopen  the  case  to 
recover  for  extra  work,  and  he  could  not  com- 

Slain  because  the  district  connterdaimed  for 
images  for  faulty  construction  of  the  system  on 
the  ground  that  tiie  judgment  directing  a  deliv- 
ery of  the  bonds  was  conduaiTe  on  that  quea^ 
tion. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  {  1282;    Dee.  Dig.  «5>746.] 

In  Bana  Appeal  from  drcnlt  Court,  Mal- 
heur County;    Dalton  Biggs,  Judge. 

Action  by  George  E.  Cooley  against  the 
Snake  Klver  District  In^jrovement  Company. 
From  a  Judgment  for  plaintlfT,  defendant  ap- 
peals.   Beversed  and  remanded. 

The  plaintiff  had  written  a  contract  with 
the  defendant  for  the  construction  and  in- 
stallation of  a  pumping  plant  for  Irrigation 
purposes,  and  now  claims  compensation  for 
extras  furnished  under  the  terms  of  the 
agreement  after  having  been  paid,  as  he  al- 
leges, for  the  principal  work  spedfled  by  the 
delivery  to  him  of  certain  coupon  bonds  of 
the  defendant.  The  execution  of  the  Instru- 
ment la  admitted,  but  the  defendant  alleges 
as  a  counterclaim  damages  for  faulty  oon- 
Btroction  of  the  system  by  the  fdalntUf, 
whereby  It  is  damaged  In  the  sum  of  |6,000 
over  and  above  the  value  of  the  extra  work 
alleged  by  the  plaintiff.  It  appears  that  at 
the  inception  of  the  undertaking,  by  agree- 
ment of  the  parties,  the  bonds  were  deposited 
with  the  First  National  Bank  of  Welser,  Ida- 
ho, to  be  delivered  to  the  plaintiff  on  the  com- 
pletion of  his  contract  Replying  afflrma- 
tively,  the  plaintiff  states  with  great  detail 
the  history  of  a  salt  In  the  nature  of  inter- 
pleader brought  by  the  bank  against  the 
parties  to  this  action  In  the  district  court  of 
the  Seventh  Judicial  district  of  the  state  of 
Idaho.  In  that  proceeding  the  bank  alleged 
substantially  that  the  plaintiff  here  had  de- 
manded of  It  the  surrender  of  the  bonds, 
claiming  to  have  completed  his  contract,  and 
that  the  defendant  here  had  notified  It  not  to 
deliver  them  contending  that  the  work  had 
not  yet  been  completed.  It  is  stated  that  the 
Idaho  court  made  an  order  directing  the 
parties  here  to  Interplead,  and  that  the  plain- 


tiff here  set  forth  his  claim  of  completing  the 
undertaking  and  his  right  to  have  the  bonds 
delivered  to  him;  that  the  defendant  here 
answered  the  contention  of  this  plaintiff  In 
that  suit  denying  the  finishing  of  the  work 
and  asserting  that  the  contractor,  plaintiff 
here,  had  delayed  construction  of  the  plant 
beyond  the  time  prescribed,  so  that  the  de- 
fendant district  had  lost  the  use  of  the  same 
and  was  compelled  unnecessarily  to  pay  in- 
terest on  Its  loan,  whereby  it  was  damaged 
in  the  sum  of  $2,600,  for  whidi  it  is  entitled 
under  the  stipulation  to  a  lien  on  the  depos- 
ited bonds.  The  reply  farther  states  that  the 
issue  of  the  Interpleader  suit  was  adjudi- 
cated In  favor  of  the  plaintiff  here  and  a  de- 
livery of  the  bonds  to  him  was  decreed  by 
the  Idaho  court  A  motion  was  made  by  the 
defendant  here  to  strike  out  the  afiOrmatlTe 
matter  of  the  reply  giving  the  history  of  the 
proceedings  In  that  lltlgatl<m.  This  was 
denied  by  our  circuit  court  Error  Is  pred- 
icated also  of  the  refusal  of  the  court  to  allow 
the  defendant  district  to  show  faulty  con- 
struction of  the  work.  A  verdict  and  Judg- 
ment for  the  plaintiff  for  the  full  amount 
claimed  ensued,  and  the  defendant  appeals. 

John  L.  Rand,  of  Baker,  and  W.  EL  Brooke, 
of  Ontario  (R.  W.  Swagler,  of  Ontario,  on 
the  brief),  for  appellant  Ed  R.  Coulter,  of 
Weiser,  Idaho  (Frank  D.  Ryan,  of  Weiser, 
Idaho,  on  Mm  brief),  for  respondent 

BURNETT,  J.  (after  stating  the  facts  as 
above).  The  defendant  argues  that  the  ques- 
tion of  faulty  construction  was  not  involved 
in  the  Idaho  suit,  and  that  it  is  privileged 
to  litigate  that  question  in  counterclaim 
against  the  plaintiff's  demand  for  extra  work. 
On  the  other  hand,  the  plaintiff  urges  that 
hla  right  to  reoelre  the  bonds  depended  upon 
his  showing  completion  of  the  undertaking 
according  to  Its  terms;  that  the  defendant 
was  bound  to  put  In  all  grounds  of  Ite  op- 
position to  their  delivery  in  the  interpleader 
salt;  and  that,  having  alleged  damages  for 
flailnre  to  finish  the  plant  In  the  time  re- 
quired. It  cannot  now  allege  another  element 
of  injury,  namely,  the  Imperfect  condition  in 
which  the  system  was  left  In  other  words, 
the  plaintiff  argues  that  the  defendant  had 
no  right  to  spUt  its  cause  of  defense  tn  the 
interpleader  suit,  and  pleads  the  decree  of 
the  Idaho  court  In  that  proceeding  as  an 
estoppel  against  the  present  contention  of 
the  district 

[1, 2]  It  is  true  that  a  party  Is  bound  by 
a  Judgment  on  all  questions  wtiich  were  ac- 
tually litigated  or  might  have  been  deter- 
mined in  the  proceeding;  but  this  proves,  if 
anything,  too  much  for  the  position  of  the 
plaintiff  here.  Estoppels  by  Judgment  to  be 
effective  must  be  mutuaL  Furgeson  t.  Jones, 
17  Or.  204,  20  Pac.  842,  3  li.  B.  A.  620,  11  Am. 
St  Rep.  808 ;  Gordon  ▼.  San  Diego,  101  CaL 
622,  3e  Pac.  18;  Freeman  T.  Thayer,  29  Me. 
369;   Alexander  v.  Walter,  8  Gill  (Md.)  239, 
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CO  Am.  Dec.  688;  Blackwood  v.  Van  Vldt, 
30  Midi.  118  r  Hempstead  t.  Easton,  33  Mo. 
142 ;  Gardner  v.  Sbarp,  0  Fed.  Cas.  No.  5,236. 

[3]  It  Is  disdosed  by  the  contract  pleaded 
by  the  plaintiff  In  the  reply  as  follows: 

"Article  III.  No  alteration  shall  be  made  In 
the  work  except  upon  the  written  order  of  the 
engineer;  the  amount  to  be  paid  b^  the  district 
or  allowed  to  the  contractor  by  vurtue  of  such 
alteration  to  be  stated  in  such  order.  Should 
any  alteration  increase  the  cost  of  construction 
or  in  materials,  the  same,  shall  be  treated  as  ma- 
terials and  force  work,  and  to  be  furnished  by 
the  contractor  at  actual  cost  plus  ten  per  centum 
profit  to  the  contractor.  Should  the  district  and 
the  contractor  not  agree  as  to  the  amount  to  be 
paid  or  allowed,  the  work  shall  go  under  the  or- 
der above  required,  and  in  case  of  failure  to 
agree,  the  determinations  of  all  of  said  amounts 
shall  be  referred  to  arbitration  as  hereinafter 
provided." 

In  the  same  instrument  article  VIII  reads 
thus: 

"It  ia  mutually  understood  and  agreed  that 
the  sum  to  be  paid  by  the  district  to  the  contrac- 
tor for  said  work,  materials  and  removal  of 
fences  shall  be  forty-two  thousand  five  hundred 
dollars,  payable  In  lawful  money  of  the  United 
States,  or,  at  the  option  of  the  district,  in  its 
coupon  bonds  heretofore  authorized  and  issued, 
bearing  date  Hay  1,  1912,  in  denominations  of 
five  hundred  dollars  each,  bearing  interest  at  the 
rate  of  six  per  centum  per  annum,  payable  semi- 
annually as  evidenced  by  coupons  attached  there- 
to ;  it  being  distinctly  understood  however  that 
all  coupons  of  said  bonds  due  and  payable  to 
the  first  day  of  May,  1913,  are  to  be  detached 
from  said  bonds  and  by  the  district  retained 
and  properly  canceled,  subject  to  additions  or 
deductions  as  hereinbefore  provided,  and  that 
such  sum  shall  be  paid  by  the  district  to  the 
contractor,  either  in  such  money  or  bonds,  at  the 
option  of  the  district,  and  only  upon  the  certifi- 
cate of  the  engineer,  as  follows.    »    •    •  " 

Other  details  in  this  subdivision  refer  to 
the  times  of  payment  and  discharge  of  liens 
wbicb  are  not  important  here. 

[4]  It  thus  appears  that  it  was  optional 
witli  the  district  to  pay  its  obligation  with 
its  bonds,  and  that  the  coupons  payable  May 
1,  1913,  were  to  be  retained  subject  to  the 
additions  or  deductions  otherwise  provided 
in  the  contract  The  proper  construction  of 
this  provision  is  to  make  those  coupons  a 
fund  applicable  to  the  payment  of  extra 
work.  In  the  Idaho  suit  tbe  effort  of  the 
plaintiff  was  to  obtain  possession  of  the 
bonds  as  payment  for  bis  services.  It  was 
as  obligatory  upon  him  to  do  the  extra  work 
provided  in  article  III,  as  to  perform- any 
other  c<mdition  of  tbe  agreement,  and,  so  far 
as  his  right  to  the  bonds  depended  upon  per- 
formance of  his  engagements,  it  was  neces- 
sary for  him  to  urge  his  whole  contention  in 
that  proceeding.  He  could  no  more  split 
his  cause  of  suit  there  than  the  defendant 
could  split  its  cause  of  defense.  By  the  very 
token  that  he  would  prevent  the  defendant 
from  urging  a  different  ground  of  damages  he 
himself  is  forbidden  to  plead  an  additional 
cause  of  action  whicdi  he  might  have  stated, 
if  his  thewy  is  true,  in  the  Idaho  suit  If 
it  was  necessary  for  the  defendant  to  state 
all  its  claims  for  damage  In  that  suit  or  to 


be  preduded  here  from  relying  on  one  not 
there  mentioned,  for  the  same  reason  tbe 
plaintiff  ought  to  be  held  to  have  alleged  all 
his  cause  of  suit  in  Idaha  His  answer  in 
the  interpleader  suit,  which  appears  in  tbe 
record  as  one  of  ills  exhibits  in  this  proceed- 
ing, speciflcally  excludes  any  claim  for  extra 
work  done  under  Us  contract  If  it  was  in- 
cumbent upon  him  to  allege  the  performance 
of  the  work  originally  required  in  order  to 
obtain  the  bonds,  it  was  equally  obligatory 
upon  him  to  aver  what  was  otherwise  di- 
rected by  the  engineer  to  be  performed  under 
the  provisions  of  article  II.  His  oomplalnt 
here  amounts  to  a  waiver  of  the  estoppel. 
In  other  words,  he  attempts  to  open  the  case 
for  the  purpose  of  recovering  for  extra  work, 
and  he  cannot  complain  if  the  defendant  Is 
also  allowed  to  reopen  it  to  put  in  its  de- 
fense against  his  claim  here  alleged.  He 
here  demands  money  in  face  of  the  option 
of  the  defendant  to  pay  in  bonds.  He  can- 
not ^ring  t^is  new  demand  without  letting 
in  any  defense  which  was  proper  in  the  be- 
ginning. This  action  is  tantamount  to  set- 
ting the  estoppel  at  large,  and  his  plea  of 
the  Idaho  proceeding  is  a  departure  from  the 
theory  advanced  1^  his  complaint  It  was 
cwsequently  error  under  the  state  of  the 
record  to  refuse  the  defendant  the  prlvilega 
of  showing  the  faulty  construction  of  the 
work  involved  in  the  contract 

For  these  reasons,  tbe  Judgment  of  the 
dreult  court  Is  reversed,  and  the  cause  re- 
manded for  further  proceedings. 


TBATON  et  bL  t.  BAKNHART  et  aL 
(Supreme  Court  of  Oregon.    Nov.  23,  1916.) 

1.  EzKonroBs  Ann  Adioitistbatobs  4s334d— 

SaLB  or  RXAI,  ESTATB — COIXATEBAI.  ATTACK. 

Where  an  administrator's  petition  for  the 
sale  of  real  estate  was  sufficient  to  invoke  an 
exercise  of  Jurisdiction,  an  order  based  thereon 
could  not  be  set  aside  on  collateral  attack, 
though  the  application  and  subsequent  proceed- 
ings might  have  been  vacated  on  direct  appeal. 
[Ed.  Note.— For  other  cases,  see  EJxecutora 
and  Administrators,  Cent  Dig.  Si  1446,  1449- 
1455;   Dec.  Dig.  <8=»S49.] 

2.  ExEcxrrOBS  aru  AoininsiBATOiiS  ^=>38&— 

SAIA  OF  PbOPKKIT— INTKBBST  OV  CUDITOBS 

ov  Hbibs. 

A  creditor  of  an  heir  of  an  intestate  who 
has  not  secured  any  lien  on  the  heir's  interest 
in  real  estate  cannot  assert  any  interest  there- 
in as  against  a  purchaser  at  an  administrator's 
sale. 

[Ed.  Note.— For  other  cases,  see  Executors  and 
Administrators,  Cent  Dig.  H  1573-1582;  Dec. 
Dig.  <8=»388.] 

8.    EXECUTOKS  AITD  AniOITIBTBATOBS  9=9388— 

Sale  of  Profbbtt— Ihtebbbt  of  CsKOiTOBa 

OF  Hbibs. 

A  creditor  of  an  heir  d  an  intestate  who 
has  acquired  a  lien  against  the  heir's  interest 
in  real  estate,  and  who  has  actual  notice  of  an 
application  and  proceedings  for  the  sale  of  the 
land  of  the  intestate  or  who  knows  facta  anch  as 
would  put  a  person  of  ordinary  prudence  on  in- 
quiry, IS  guilty  of  laches  preclnoing  any  asser- 
tion of  his  judgment  lien  against  the  interest  In 
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fhe  real  eatato  wb  agaiut  a  parchaaer  at  the 
administrator's  aale,  where  he  fails  to  interpose 
objections  in  the  proceedinxs. 

[Ed.  Note.— For  other  cases,  see  Ezecotors  and 
Administrators,  Cent  T>ig.  SI  1578-1582;   Dec. 
Dig.  «=>888.] 
4.  PuL&DiNa   «=»222  — O0MPI.AMIT— DranjB- 

BKB— DlBORETION  OV  TtJAL  OOTIBT. 

Whether  a  defendant  demnrring  to  the  com- 
plaint shall  he  permitted  to  answer  over  rests  in 
the  discretion  of  the  trial  conrt,  and,  if  leave  is 
granted,  an  answer  may  be  filed  oontroTertiog 
tke  allegations  of  the  complaint. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
dent  Dig.  K  570-674;   Dee.  Dig.  «=9222.] 

6,  ESZBCOTOBS  AND  ADIONIBTBATOBB  4=9888— 
BaIS  OT  PBOPBBTT— RIOBTS  or  liDUf  Qlaim- 
ARTS  OI*  HBIBS. 

Where  a  creditor  of  an  heir  of  an  Intes- 
tate had  acquired  a  lien  against  the  heir's  in- 
terest in  the  land  of  the  intestate,  and  he  had 
no  actual  notice  of  proceedings  for  the  sale  of 
the  land  by  the  administrator  until  after  the 
sale  was  completed,  his  lien  must  be  decreed 
against  the  interest  the  heir  had  in  the  land  prior 
to  the  sale. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Adminutrators,  Gent  Dig.  H  1578-1682; 
Dec.  Dig.  <3=9388.] 

Departmoit  1.  Appeal  from  Circuit  Coort, 
Xamhlll  Gounty;    Webster  Holmes,  Judge. 

On  petition  for  lebearlng.  Former  opinion 
moauied. 

For  former  (pinion,  see  160  Pac.  742. 

Oecar  Hayter,  of  Dallas,  for  appellants. 
W.  O.  Sims,  of  Sheridan,  and  R.  L.  Conner, 
of  McMinnvUle,  for  respondents. 

MOORE,  Ci  J.  It  Is  contended  in  a  petition 
for  a  rehearing  that  section  1253,  L.  O.  Xm, 
declares  what  facts  an  administrator  or  ex- 
ecutor must  set  forth  in  an  application  to  a 
county  court  for  leare  to  sell  any  of  the  real 
property  of  a  decedent's  estate,  and,  this 
being  so,  the  exclusion  of  any  of  these  pre- 
requisites and  a  determlnatlrat  that  an  ex- 
ercise of  the  right  to  grant  an  order  to  sell 
such  land  could  be  predicated  alone  upon  a 
verified  i>etitlon  which  alleged  only  a  mere 
Indebtedness  incurred  by  the  deceased  and 
described  the  premises  desired  to  be  sold,  as 
stated  in  the  former  opinion,  are  erroneous. 

No  departure  from  a  literal  observance  of 
all  the  requirements  of  the  statute  referred 
to  In  a  direct  attack  ui>on  the  proceedings 
was  sanctioned  or  even  suggested.  The  hold- 
ing complained  of  was  based  upon  facts 
which  must  be  stated  in  such  petition,  so  that 
the  order  made  thereon  would  not  be  set 
aside  as  void  on  a  collateral  attack.  A  text- 
writer,  discussing  this  subject,  remarks: 

"Even  if  the  sale  should  be  held  good  as 
against  a  collateral  attack — end  it  is  distressing- 
ly uncertain  to  what  extent  the  trial,  and  even 
appellate,  courts  will  go  in  that  direction— yet 
many  acta  of  commisdon  or  omission  which  will 
not  be  allowed  to  invalidate  the  transaction  in 
a  collateral  investigation  may  in  a  direct  pro- 
ceeding subject  the  administrator  to  serious  lia- 
bility, the  estate  to  loss  and  delay,  and  aU  par- 
ties concerned  to  vexations  and  oftentimes  ruin- 
ous litigation.''  Woemer,  Adm'r  (2d  Ed.)  { 
46a 


This  author,  commenting  upon  what  the 
petition  for  a  sale  of  real  property  must 
show,  observes: 

"Unless  it  appear  from  its  averments  that 
debts  which  the  decedent  had  contracted  during 
his  lifetime  are  still  unpaid,  and  that  there  are 
not  personal  assets  sufficient  to  discharge  them, 
but  real  estate  which  is  liable  for  their  pay- 
ment, the  court  will  have  no  power  to  order  or 
license  such  sale,  and  therefore  any  order  so 
made,  and  any  sale  thereunder,  must  be  void." 
Id.  {  468. 

[1]  The  petition  for  the  sale  of  the  land 
described  herein,  a  copy  of  whldi  Is  Included 
In  the  transcript,  conforms  to  requirements 
mentioned  In  the  former  opinion,  and  was 
sufficient  to  invoke  an  exercise  of  jurisdiction. 
The  order  based  thereon  is  not  void,  and 
hence  cannot  be  set  aside  upon  a  collateral 
attack,  though  the  application  for  leave  to 
seU  the  reel  prc^erty  and  all  subsequent 
proceedings  might  have  been  vacated  If  an 
appeal  therefrom  bad  be«i  regularly  taken. 

[2]  The  defendants  N.  SeUgr  Ed  Rldi,  and 
Ethel  Chambers,  never  having  secured  any 
liens  upon  Lena  Yeaton's  interest  In  the- 
land,  by  reason  of  the  defective  certificates 
to  their  respective  jud«ment>,  can  legally 
have  no  further  Interest  in  this  suit;  and  a 
decree  should  be  entered  enjoining  eadi,  and 
hla  successors  and  assigns,  from  claiming  or- 
asserting  any  interest  in  or  right  to  the- 
premises  or  any  part  thereof  by  reason  of 
eitber  of  the  jud^ents  so  rendered  in  the 
Justice's  court 

[3]  It  is  argued  that  the  defendant  Barn- 
hart  never  had  an  opportunity  to  make  a 
direct  attack  upon  the  proceedings  Instituted 
in  the  county  court  to  sell  the  real  property, 
and  could  not  have  appealed  from  any  order 
or  decree  rendered  therein.  This  defendant 
could  have  gone  into  the  county  court,  set 
forth  his  Judgment  lien  against  the  interest 
of  Lena  Xeatou  In  the  real  property,  thereby 
becoming  a  party  to  the  proceedings,  so  that 
he  could  have  obtained  the  sum  due  her  as 
an  heir  or  sufilcient  thereof  to  satisfy  hla 
debt,  and,  if  such  relief  were  not  awarded 
him,  he  could  have  appealed.  He  had  no  con- 
structive notice  of  such  proceedings  having 
been  instituted  to  sell  the  land,  because  his 
judgment  lien  was  not  set  forth  or  referred 
to  In  the  petition  for  a  sale  of  the  premises. 
If  he  had  actual  notice  of  that  application 
and  of  the  subsequent  proceedings  based 
thereon,  as  alleged  in  the  complaint  and  con- 
fessed by  the  demurrer,  or  knew  of  such 
facts  relating  thereto  as  would  put  a  person 
of  ordinary  prudence  upon  Inquiry,  and  from 
such  investigation  could  have  interposed  ob- 
jections to  the  petition,  and  the  order  of  sale, 
or  have  claimed  a  share  of  the  proceeds 
and  failed  or  refused  to  do  so,  his  laches 
preclude  any  assertion  of  his  judgment  lien 
against  such  Interest  in  the  real  property. 

[4]  m»e  defendant  Bamhart  had  his  day 
in  court  when  be  demurred  to  the  complaint, 
thereby  interposing  an  answer  which  raised  a 
question  of  law.    Whether  or  not  be  should 
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be  permitted  to  answer  will  depend  upon  the 
dlscretlmi  at  tiie  trial  coort  to  which  the 
cause  will  be  remanded.  If  audi  leave  be 
granted,  an  answer  may  be  filed  contravert- 
Ing  such  actual  notice,  and  If  It  be  found 
that  he  was  aware  of  the  proceedings  under- 
taken to  sell  the  land,  and  made  no  efCort  to 
assert  his  rights,  his  Interest  In  the  premises 
by  reason  of  the  Judgment  Mea  should  be 
barred. 

[B]  I^  however,  the  court  should  find  he 
had  no  actual  notice  of  these  proceedings 
until  after  they  were  concluded,  so  that  he 
could  not  have  asserted  and  protected  his 
rights,  the  lien  of  his  Judgment  should  be 
decreed  against  the  Interest  Lena  Teaton 
had  In  the  premises  prior  to  the  sale. 

The  former  opinion  will  therefore  be 
modltied,  and  the  cause  sent  back  for  such 
further  proceedings,  relating  to  the  defendant 
Bamhart,  as  may  be  necessary  not  incon- 
sistent herewltb. 


JENKINS  V.  OWYHEE  DITCH  CO. 
(Supreme  Court  of  Oregon.     Nov.  28,  1916.) 

1.  Watbbs  and  Watbb  Cocbsbb  «s>252— Ifl- 
BIOATIOn  —  iMPBOVKMSaT  OF  Dhohes  —  Nb- 
CE88ITT. 

Evidence  held  to  show  that  improvements 
in  a  certain  irrigation  ditch  were  necessary  so 
as  to  create  no  liability  for  the  alleged  lowering 
of  the  supply  level  to  landowners. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Dec.  Dig.  «=3262.] 

2.  Watebs  and  Wateb  Coubsbs  e=>252— Ib- 

BIOATION— iMPBOVmiBHT  IN   DiTOHBS— DAM- 
AGES—BVIDBNCE. 

Evidence  keld  insufficient  to  show  such 
damage  to  the  plaintiff  as  to  warrant  recoveiy 
on  account  of  widening  and  deepening  an  irri- 
gation ditch. 

WEM.  Note.— For  other  cases,  see  Waters  and 
ater  Couraes,  Dec  Dig.  «=>252.] 

8.  Watebs  and  WateA  Coubsbs  4=>262— Ib- 

BiOATioN— Watbb  Riohtb. 

Although  ImprovementB  in  an  irrigation 
ditch  lower  the  level  of  the  water  at  plaintiff's 
land,  be  cannot  ipso  facto  compel  the  irrigation 
company  to  raise  the  level  of  the  water  or  in- 
stall a  stop  gate,  if  the  improvement  generally 
benefited  other  users  to  whose  rights  plaintiff's 
rights  are  in  no  way  superior. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Dec  Dig.  «=>262.] 

4.  Watebs  and  Wateb  CoimsEB  «=3252— Ib- 

BiOATioN— Wateb  Riohtb. 

Where  stock  in  an  Irrigation  company  is 
not  issued  as  an  appurtenance  to  the  land,  the 
rights  of  the  holders  of  stock  to  the  use  of  water 
are  redprocaL  and  no  stockholder  is  entitled  to 
greater  use  oi  the  water  than  any  other. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Dec  Dig.  «s3262.] 

In  Banc.  Appeal  from  Circuit  Court,  Mal- 
heur County;  Dalton  Biggs,  Judge. 

Action  by  W.  O.  Jenkins  against  the  Owy- 
hee Ditch  Company.  From  a  Judgment  for 
defendant,  plalntitC  appeals.    Affirmed. 

The  Owyhee  Ditch  Company  was  organized 
as  a  private  corporation  prior  to  1895.  By 
supplemental  articles  of  incorporation,  adopt- 


ed in  1895,  the  capital  stock  Is  fixed  at  $100,- 
000,  and  is  divided  Into  10,000  shares.  The 
corporation  was  created  for  the  purpose  of 
appropriating  water  from  the  Owyhee  river 
and  diverting  It  through  a  ditch  to  be  con- 
structed over  the  following  described  route: 
"Beginning  at  a  point  on  the  north  'bank  of 
the  Owyhee  river,  in  said  county,  at  a  point 
about  three  miles  south  of  the  south  line  of 
township  twenty  (20),  rai«e  forty-siz  (46)  east, 
W.  M.;  thence  in  a  northerly  direction  for  a 
distance  of  about  twenty  (20)  miles ;  thence  to 
fork,  one  pron^  running  to  Snake  river,  the 
main  ditch  continuing  on  northerly  terminating 
at  Malheur  river." 

Each  share  of  stock  "shall  represent,  and 
be  entitled  to,  a  water  right  for  two  acres, 
and  each  share  shall  represent  one  vote  at 
any  stockholders'  meeting,"  and  "eacb  water 
right  represented  by  each  share  of  sbx^  shall 
be  entitled  to  Its  proportionate  amount  of 
water  flowing  through  the  ditch  or  canaL" 
Each  share  of  st<)ck  may  be  made  liable  to 
an  assessment  not  to  exceed  6  per  cent,  per 
annum,  the  proceeds  of  which  shall  be  nsed 
for  running,  operating,  and  repairing  the 
ditch.  The  artl<des  of  Incorporation  provide 
that  the  company  may  charge  a  reasonable 
rate  for  the  use  of  the  water,  bnt  not  to  ex- 
ceed |1  per  acre  per  annum — 
"the  proceeds  of  which  shall  be  used  and  apiilied 
in  the  payment  of  any  interest  that  may  be  due, 
or  become  due,  and  for  the  purpose  of  main- 
taining a  sinking  fund,  for  the  purpose  of  paying 
any  mortgage  indebtedness  which  may  be  incur- 
red, and  other  indebtedness  which  may  neces- 
sarily be  incurred,  and  which  cannot  be  paid  out 
of  other  funds  of  the  corporation,  bat;  when  not 
necessary  for  such  purpose,  no  such  charge  shall 
be  made." 

It  is  further  stipulated  In  the  articles  of 

Incorporation  that: 

"No  water  right  shall  be  procured  from  this 
corporation,  other  than  that  represented  by 
the  stock." 

The  certlflcates  of  stock  recite  that  a  per- 
son named  is  the  owner  of  a  given  nomber 
of  Shares  of  the  capital  stodc  of  the  Owybee 
Ditch  Company — 

"subject  to  assessment  for  unpaid  balance  due 
thereon,  not  to  exceed  one  dollar  per  annum, 
until  fidly  paid  np,  and  thereafter  at  a  rate  not 
to  exceed  6  per  cent,  on  the  par  value  thereof, 
for  maintenance  fund,  and  the  by-laws  and  ar- 
ticles of  incorporation  of  the  company.  Trans- 
ferable on  the  books  of  the  company  in  person 
or  by  attorney  on  the  surrender  of  this  certifi- 
cate. And  the  holder  is  entitled  to  a  water 
right  from  said  company  for  [a  stated  number 
oij  acres  of  land." 

The  corporation  appropriated  20,000  Inches 
of  water  in  the  Owyhee  river,  miner's  meas- 
urement under  a  6-lnch  pressure,  and  in  that 
manner  acquired  its  water  right  The  com- 
pany completed  its  ditch,  now  commonly 
known  as  the  Owyhee  ditch,  in  1806,  and 
since  that  time  has  been  distributing  water 
to  its  stockholders  along  the  route  of  the 
canal.  The  ditch  is  about  21  miles  In  length. 
It  was  originally  constructed  with  a  grade  of 
16  inches  to  the  mile,  except  through  the  hog- 
back, where  the  grade  is  19  or  20  Inches  to 
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the  mile  for  a  distance  of  2,600  feet  From 
the  Intake  to  the  hogback,  a  distance  of  6 
or  7  miles,  the  canal  was  about  20  feet  wide, 
and  from  that  point  on  It  was  narrowed  ao 
that  at  the  Jenkins  ranch,  a  distance  of  4  or 
S  miles  below  the  hogback,  the  ditch  was 
from  12  to  14  feet  wide,  and  at  the  month  It 
was  only  about  6  feet  on  the  bottom.  The 
plalntur  owns  200  acres  of  land  through 
which  the  ditch  runs,  In  a  northerly  direc- 
tion, so  as  to  leave  60  acres  on  the  west  and 
140  acres  on  the  east  side.  Olte  land  lying 
west  of  the  ditch  Is  higher,  while  the  land  on 
the  east  Is  for  the  most  part  below  the  canaL 

This  litigation  revolves  around  two  tracts 
of  land,  aggregating  about  22  acres,  which 
are  a  part  of  the  140  acres  east  of  the  canal ; 
one  piece,  known  as  the  alfalfa  field,  embrac- 
es about  8  acres,  and  the  other,  referred  to 
as  the  wheat  field,  includes  about  14  acres. 
A  house  stands  not  far  from  the  southwest 
comer  of  the  140  acres  east  of  the  canal, 
and  the  alfalfa  field  is  located  north  of  the 
house,  while  the  wheat  field  is  south  of  it 

At  the  aimual  meeting  held  on  September 
6,  1910,  the  stockholders  unanimously  adopt- 
ed a  resolution  reading  thus : 

"Beeolved  that  it  la  the  aenae  of  this  meeting 
of  the  stockholders  of  the  Owyhee  Ditch  Com- 
pany that  the  newly  elected  board  of  directors 
immediately  take  such  steps  as  may  be  neces- 
sary or  advisable  to  put  the  Owyhee  ditch  in 
the  best  possible  condition  to  meet  the  needs 
and  requirements  of  all  the  stockholders  of  the 
O.  D.  Ca,  and  that  they  put  in  distributing 
weirs  the  asms  as  are  used  by  the  United  States 
government" 

The  plalntlfl  owned  S09V^  shares  of  stock 
which  were  voted  for  the  improvement  by 
John  Bay  as  proxy.  After  the  i)assage  of  the 
resolution  the  board  of  directors  caused  the 
ditch  to  be  cleaned  and  wideaed,  at  an  ex- 
pense of  about  $29,000,  so  that  when  the 
work  was  finished  In  1911  the  canal  was  20 
feet  wide,  except  through  the  hogback,  from 
the  Intake  to  a  point  known  as  the  Emison 
wasteway,  and  located  about  2  miles  below 
the  Jenkins  ranch.  The  ditch  was  not  en- 
larged below  the  Emison  wasteway. 

After  the  completion  of  the  improvement 
W.  6.  Jenkins  asked  the  board  of  directors 
for  permission  to  put  In  a  stop  gate  in  the 
ditch  at  his  ranch  so  that  he  could  raise  the 
water  level,  claiming  that  the  enlargement  of 
the  canal  had  lowered  the  surface  of  the  wa- 
ter so  that  he  could  not  irrigate  the  alfalfa 
and  wheat  fields.  The  ditch  authorities  re- 
fused to  permit  the  installation  of  a  stop 
gate,  because  of  the  prohibition  contained  in 
a  by-law,  which  provides  that: 

"No  dam,  stop  gate,  wheel  or  other  obstruc- 
tion shall  be  allowed  in  the  Owyhee  ditch." 

Hie  plaintUF  afterwards  commenced  this 
suit  by  filing  his  complaint  on  May  8,  1912. 
The  court  found: 

That  "the  water  was  not  lowered  at  the  prem- 
ises of  plaintiff,  and  that  the  same  lana  can 
now  be  Irrigated  from  said  ditch  upon  plain- 
tilTs  said  land  as  could  be  irrigated  prior  to  the 
doing  of  the  work  complained  of," 


Tbe  decree  was  favorable  to  the  cnnpany, 

and  the  plaintiff  appealed. 

McCnlloch  &  Wood,  of  EJekhardt,  for  appel- 
lant W.  H.  Brooke,  of  Ontario,  and  John 
L.  Band,  of  Baker  (B.  W.  Swagler,  "of  On- 
tario, on  the  brief),  for  respondent 

HABBIS,  J.  (after  stating  the  facts  as 
above).  [1, 2}  If  the  plaintiff  can  now  water 
the  same  land  that  could  be  Irrigated  before 
the  enlargement  of  the  ditch,  and  if  his  op- 
portunities for  using  the  water  have  not  been 
lessened  or  impaired,  then  Jenkins  cannot 
complain,  even  though  it  be  assumed  that  the 
amount  of  land  which  he  irrigated  and  the 
extent  to  which  it  could  be  irrigated  before 
the  widening  of  the  ditch  determine  and 
measiu-e  the  absolute  legal  right  which  be 
now  possesses.  The  Improvement  which  the 
plaintiff  complains  of  was  necessary  and  in 
the  interest  of  the  stockholders  generally. 
Willows  had  been  permitted  to  grow  along 
the  ditch.  The  banks  had  caved  off.  Sedi- 
ment and  sand  had  accumulated,  and  the 
canal  was  in  poor  condition.  Breaks  oc- 
curred frequently.  Stockholders  living  below 
Jenkins  were  constantly  complaining  because 
of  the  lack  of  water;  and  one  witness  tes- 
tified that  he  had  seen  the  Owyhee  ditch  ut- 
terly dry  four  miles  below  the  Jenkins  pr<^ 
erty  when  the  upper  users  were  drawing 
heavily  on  the  supply.  The  canal  had  been 
cleaned  down  to  the  grade  line  upon  which 
it  was  originally  constructed,  but  the  ditch 
had  not  been  deepened  below  that  line.  From 
the  intake  to  the  outlet  the  supply  of  water 
is  now  sufficient  for  all  the  stockholders. 
Peter  Tensen,  a  witness  for  plaintiff,  says 
that  there  was  a  good  deal  of  trouble  getting 
water  throu^  the  ditch  before  1911;  that 
the  obstructions  in  the  canal  tended  to  im- 
pede the  flow  of  water,  to  dam  it  up,  and 
"make  It  stand  higher  than  it  does  now"; 
but  that  "it  is  an  excellent  ditch  now." 

After  the  ditch  was  cleaned  and  widened 
the  water  level  was  lower  than  before  1911. 
It  may  fairly  be  inferred  from  all  the  testi- 
mony that  the  accumulated  obstructions  in 
the  ditch  interfered  with  the  flow  of  the  wa- 
ter and  tended  to  raise  it:  and  It  also  ap- 
pears from  the  evidence  that  the  water  level 
was  lowered  as  a  result  of  widening  and 
cleaning  the  ditch,  notwithstanding  the  fact 
that  the  flow  was  increased  about  60  per 
cent  Estimates  of  the  extent  to  which  the 
water  was  lowered  range  from  six  to  sixteen 
inches.  Witnesses  for  the  plaintiff  testified 
that  the  water  levd  has  gradually  raised 
above  the  stage  maintained  In  1911. 

Water  for  the  alfalfa  and  wheat  fields  has 
been  taken  from  the  ditch  through  a  tap 
near  the  point  where  the  canal  enters  the 
premises  of  plaintiff,  and  it  is  then  carried 
through  a  lateral  dug  in  the  ground  to  the 
two  tracts.  The  alfalfa  field  had  been  cnltl- 
vated  for  five  or  six  years  prior  to  1911, 
while  a  part,  but  not  all,  of  the  wheat  field 
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bad  been  cropped  slnoe  1008.  There  is  nrach 
conflicting  evidence  relative  to  the  irrigation 
of  the  land  and  the  ease  or  difficulty  with 
which  it  could  be  watered;  but  a  careful 
examination  of  the  entire  record  will  furnish 
ample  support  for  the  conclusion  that  all  of 
the  alfalfa  land  and  all  of  the  wheat  field 
could  not  be  irrigated  at  any  and  all  times 
prior  to  1911,  and  that  it  was  necessary  to 
take  advantage  of  the  occasions  when  the 
water  would  be  at  a  high  stage  in  the  ditch 
in  order  to  irrigate  the  two  tracts.  Fred 
KUngback,  who  was  ditch  rider  in  the  years 
1906,  1907,  1909,  and  1910,  when  speaking  of 
the  alfalfa  field,  testified  that: 

Jenkins  "irrigated  it  every  year  when  he 
would  catch  the  water  high  enough  to  irrigate. 
Sometimes  the  crop  would  dry  pretty  near  com- 
pletely out.  •  •  •  Every  year  he  had  trouble 
in  getting  water  on  that  alfalfa  field,"  and  that 
"every  year  there  would  be  part  of  it  dried  out." 

On  June  21,  1913,  levels  were  run  by  com- 
petent civil  engineers,  and  they  ascertained 
that  approximately  only  about  one-half  of 
an  acre  was  at  that  time  above  the  surface 
ot  the  water  in  the  ditch;  that  about  five 
acres  were  lower,  but  not  to  exceed  nine 
Inches  lower,  than  the  water  level  in  the  ca- 
nal; and  that  the  remainder  of  the  land  is 
more  than  nine  inches  lower  than  the  wa- 
ter level  In  the  ditch.  Peter  Tensen,  when 
a  witness  for  plaintiff,  stated  that: 

"Mr.  Jenkins  could  irrigate  the  same  land  to- 
da^  that  be  could  prior  to  1911,  but  be  couldn't 
irrigate  it  in  1911,  on  account  of  the  water  at 
that  time  being  lower." 

The  plaintiff  contends  that  he  was  not 
able  to  use  the  water  in  1911,  although  It  Is 
admitted  that  the  tenant  on  the  premises 
failed  to  irrigate  when  the  superintendent 
told  him  that  the  water  in  the  ditch  was 
high  enough  for  that  purpose,  and  he  did  not 
attempt  to  Irrigate  until  the  water  had  lower- 
ed with  the  fall  in  the  Owyhee  river.  In 
July,  1912,  when  the  water  was  about  17 
Inches  below  the  high-water  mark  appearing 
on  the  bank,  levels  were  run  on  the  alfalfa 
and  wheat  fields  by  engineers  who  discovered 
that  even  at  that  stage  of  the  water,  when 
the  average  level  was  higher  than  in  1011, 
though  not  so  high  as  in  1913,  all  but  three 
or  four  acres  could  be  irrigated  by  flooding ; 


and  tbe  erldoice  clearly  shows  that  the  three 
or  four  acres  mentioned  oonld  be  watered  by 
a  series  of  parallel  ditches.  The  case  of 
MUler  v.  imperial  Water  Co.,  186  CaL  27, 
103  Pac.  227,  24  L.  R.  A.  (N.  S.)  372,  dted 
and  relied  upon  by  plaintiff,  is  not  analogous 
to  this  suit,  because  here  no  attempt  is  be- 
ing made  to  deprive  Jenkins  of  Iiis  rightful 
share  of  the  water ;  but  he  can  stiU  use  the 
water  tnmlshed  by  the  ditdi,  and  he  can 
still  Irrigate  as  moch  land  as  he  could  prior 
to  1911,  although  he  may  be  obliged  to  re- 
sort to  corrugation  instead  of  flooding  for 
a  small  portion  of  his  land. 

[S]  Assuming  even  that  Jenkins  will  be 
obliged  to  run  a  new  lateral  for  the  alfalfa 
fleld,  and  likewise  conceding  that  it  may  be 
necessary  to  corrugate  a  small  portion  of  the 
wheat  fleld,  nevertheless  the  plaintiff  does 
not,  under  the  circumstances  presented  here, 
have  the  absolute  right  to  compel  the  defend- 
ant to  raise  the  level  of  the  water  in  the 
ditch  and  maintain  It  where  it  was  before. 
The  conditions  now  existing  resulted  from  a 
necessary  improvement  which  was  made  in 
the  Interest  of  all  the  stockholders  and  the 
installation  of  a  stop  gate  would  interfere 
with  the  flow  of  the  water  and  tend  to  thwart 
the  very  purpose  which  the  Improvement  was 
designed  to  accomplish.  The  rights  of  plain- 
tiff are  no  greater  than  the  rights  of  lower 
users.  No  one  share  of  stock  can  be  favored 
at  the  expense  of  another  share  of  stock; 
and,  moreover,  all  the  stock  owned  by  Jen- 
kins was  voted  for  the  improvement  of  the 
ditch.  "Bm  enlargement  of  the  canal  has 
been  the  means  of  supplying  water  to  those 
who  could  not  obtain  it  prior  to  1011,  al- 
though they  were  just  as  much  entitled  to 
receive  water  as  was  the  plaintiff. 

[4]  It  must  be  remembered,  too,  that  the 
shares  of  stock  were  not  dedicated  to  any  de- 
scribed land ;  that  the  stock  held  by  Jenkins 
was  not  issued  to  him  as  an  appurtenance  to 
his  land ;  and  that,  therefore,  the  rights  and 
obligations  of  the  stockholders,  when  con- 
sidered in  relation  to  their  use  of  the  water, 
are  peculiarly  reciprocal. 

The  evidence  Justifies  the  conclusion  arriv- 
ed at  by  the  circuit  court,  and  the  decree  Is 
affirmed. 
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FINANCE  A  CONSTRUCTION  CO.  OF 
CALIFORNIA  V.  SACRAMENTO  &  SAN 
JOAQUIN  DRAINAGE  DIST.  (Sac.  284ft- 
28C0.T  (Supreme  Coart  of  CiOifoniuu  Oct.  18, 
191S.)  In  Bank.  Appeal  from  Superior  Court, 
Yolo  County;  W.  A.  Andwton,  Judce.  Sep- 
arate actions  b;  the  Finance  &  ConatructioB 
Company  of  California,  by  W.  W.  Baaaett,  by 
Lizne  U.  Glide,  by  Spanow  Smith  and  an- 
other, and  by  J.  H.  Glide  and  another  against 
the  Sacramento  &  San  Joaquin  Drainage  Dis- 
trict. From  an  order  in  each  case  denying 
motion  for  change  of  place  of  trial,  defendant 
appeals.  Orders  revenied.  Sullivan  &  Sullivan 
and  Tbeo.  J.  Roche  and  C.  H.  Oatman,  all  of 
San  Francisco,  for  appellant  A.  C.  Huston,  of 
Woodland,  and  A.  IZ  Shinn,  of  Sacramento, 
for  respondents, 

PER  CURIAM.  The  questions  presented  on 
the  above-entitled  appeals  are  the  same  as  those 
involved  in  Gallup  et  al.  v.  Sacramento  &  Saa 
Joaquin  Drainage  District  (Sac.  No.  2351)  151 
Pac.  1142.  decided  September  21,  1915,  and 
upon  the  autliority  of  that  case  the  orders  ap- 
pealed from  are  reversed. 


FINNAN  V.  RECLAMATION  DIST.  NO. 
273.  (Civ.  1330.)  (District  Court  of  Appeal, 
Third  District,  California.  May  26,  1015.) 
Modification  of  opinion.  For  former  opinion, 
see  148  Pac.  227. 

PER  CURIAM.  In  the  opinion  heretofore 
filed  in  the  above-entitled  cause  in  tliia  court 
through  inadvertence  no  formal  disposition  was 
made  of  the  appeal  from  the  order  denying  de- 
fendants' motion  for  a  new  trial.  For  the  rea- 
sons therefore  stated  in  said  opinion  the  order 
denying  said  motion  for  a  new  trial  is  af- 
firmed. 


ROLLINS  ▼.  FEARNLEY  INVESTMENT 
&  REAL  ESTATE  CO.  et  al.  (No.  8246.) 
(Supreme  Court  of  Colorado.  Not.  1,  1915.) 
En  Banc.  Error  to  Court  (A  Appeals.  Action 
by  Robert  P.  Rollins  agafaist  the  Feamley  In- 
vestment &  Real  EiState  Company  and  another. 
A  judgment  for  defendaiits  was  affirmed  by  the 
Court  of  Appeals  (2S  Colo.  App.  85,  136  Pac. 
95),  and  plaintiff  brings  error.  Affirmed.  Wil- 
liam H.  Young  and  James  H.  Brown,  both  of 
Denver,  for  plaintitC  in  error.  George  F.  Dunk- 
lee,  Edward  V.  Dunklee,  Allen  C.  Phelps,  and 
O.  E.  Jackson,  all  of  Denver,  for  defendants  in 
error. 

PEIR  CURIAM.  In  Rollins  v.  Feamley  In- 
vestment &  Real  Estate  Company  et  al.,  25 
Colo.  App.  85,  136  Pac.  95,  the  judgment  of  the 
district  court  of  Arapahoe  county  was  affirm- 
ed, and  plaintiff  in  error  prosecutes  a  writ  of 
error  in  this  court  to  the  judgment  of  the 
Court  of  Appeals.  We  are  satisfied,  after  a 
full  and  critical  examination  of  the  entire  rec- 
ord in  tbc  case,  that  the  findings  of  fact  and 
conclusions  of  law  reached  by  the  district 
court  were  correct.  The  Court  of  Appeals,  up- 
on the  record,  reached  a  like  conclusion,  which 
seems  to  us  also  to  be  fully  warranted  on  the 
facts  and  law.  Being  satisfied  that  the  findings 
of  fact  in  the  case  are  abundantly  supported  by 
tbe  evidence,  and  that  the  law  applicable  to 
the  facta  has  been  properly  applied,  tbe  judg- 
ment of  the  Court  of  Appeals,  as  well  as  the 


judgment  of  the  district  court,  should  be  af- 
firmed ;  and  it  is  so  ordered.  Let  the  remit- 
titur issue  to  tbe  district  court  of  Arapahoe 
county.    Judgment  affirmed. 

ERWIN  at  aL  ▼.  OKLAHOMA  FARM 
MORTGAGE  CO.  (No.  6732.)  (Supreme 
Court  of  Oklahoma.  Nov.  2,  1915.  Rehearing 
Denied  Nov.  23,  1916.)  Commissioners'  Opin- 
ion, DivlBion  No.  8.  Error  from  District 
Court,  Logan  County;  A.  H.  Huston,  Judge. 
Action  between  Frankie  E.  Erwin  and  another 
and  the  Oklahoma  Farm  Mortgage  Company. 
From  the  judgment,  the  i>arties  first  mentioned 
bring  error.  Dismissed.  Milton  Brown,  of 
Guthrie,  for  plaintiffs  in  error.  M.  Q.  Meister, 
of  Oklanoma  (Sty,  for  defendant  in  error. 

BLBAE3dORE,  G.  Defendant  in  error  has 
moved  to  dismiss  this  proceeding  on  the  ground 
that  the  same  was  not  commenced  in  this  court 
within  six  months  from  the  rendition  of  the 
judgment.  Tbe  judgment  sought  to  be  review- 
ed was  rendered  by  the  trial  court  on  the  8th 
day  of  March,  1913;  but  the  petition  in  er- 
ror, with  transcript  attached,  was  not  filed  in 
this  court  until  the  30th  day  of  October,  1913. 
Chapter  18,  p.  36,  Session  Laws  1910-11.  ef- 
fective June  14,  1911,  being  the  law  which 
controls  in  such  cases,  provides  that  proceed- 
ings for  reversing,  vacating,  or  modifying  judg- 
ments or  final  orders  shall  De  commenced  within 
six  mouths  from  the  rendition  of  the  judgment 
or  order  complained  of.  Tbe  motion  to  dismiss 
must  therefore  be  sustained. 

PER  CURIAM.    Adopted  in  whole. 

MAY  v.  FITZPATRICK  et  aL  (No.  6149.) 
(Supreme  Court  of  Oklahoma.  Nov.  2,  1915.) 
Commiaaioners'  Opinion,  Division  No^  4.  Er- 
ror from  District  Court,  Grady  County;  Frank 
M.  Bailey,  Judge.  Action  between  Lee  May 
and  James  Fitspatrick  and  others.  From  tbe 
judgment,  Mav  brings  error.  Dismissed.  F.  B. 
Riddle,  of  Chickasha,  for  plaintiff  in  error. 
Bond  &  Melton,  of  Chickasna,  for  defendant 
in  error. 

MATHEWS,  O.  This  appesd  is  dismissed  at 
the  request  of  plaintiff  in  error. 

PB3R  CURIAM.    Adopted  in  wbola 


ANSON  ▼.  STATE.  (No.  A-1920.)  (Crim- 
inal Court  of  Appeals  of  Oklahoma.  Oct.  3, 
1914.)  Appeal  from  County  Court,  Custer 
County;  J.  C.  McKnight,  Judge.  I.  V.  Anson 
was  convicted  of  violating  the  medical  practices 
act,  and  appeals.  Affirmed.  Carlisle  &  Bd- 
ward%^of  Oklahoma  City,  for  plaintiff  in  er- 
ror. W.  0.  Reeves,  Asst.  Atty.  Gen.,  for  the 
State. 

PER  CURIAM.  Plaintiff  in  error,  I.  Y.  An- 
son, was  convicted  at  the  Jannerr,  1813,  term 
of  the  county  coart  of  Oister  county  on  a 
charge  of  violating  the  medical  practices  act, 
and  uis  punishment  fixed  at  a  fine  of  $50  and 
costs.  Upon  motion  of  counsd  for  plaintiff  in 
error  this  cause  was  consolidated' win  case  No. 
A-1770,  Ex  parte  Ambler,  148  Pac  1061.  The 
opinion  in  tbe  Ambler  Case  was  handbd  down 
at  tbe  present  term  of  court.  For  the  reasons 
given  in  that  opinion,  tbe  judgmrat  of  the  trial 
court  in  the  case  at  bftr  is  affirmed.  Mandate 
ordwed  forthwith. 
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Ex  parte  BATES  et  al.  (No.  A-1663.) 
(Criminal  Court  of  Appeals  of  Oklahoma.  May 
26,  1915.)  Tom  W.  Neal  and  B.  P.  Whiter 
both  of  Poteaa,  for  petitioner. 

PER  CURIAM.  Habeas  corpui  applicatioa 
to  be  let  to  baU  by  W.  ti.  Bates,  Will  Stiles, 
and  Millard  Vaugbt.  Bail  allowed  and  fixed  at 
$12,000  for  Vaugbt,  and  $8,000  each  for  Bates 
and  Stiles,  to  be  approved  by  the  clerk  of  the 
district  court  of  Le  Flore  county. 


Ez  parte  CARTER.  (No.  A-1812.)  (Crim- 
inal Court  of  Appeals  of  Oklahoma.) 

PER  CURIAM.  Petition  of  W.  O.  Carter 
for  writ  of  habeas  corpus.  lieave  granted  to 
withdraw    petition. 

Ex  parte  OHEADLE.  (No.  A-1725.)  (Crim- 
inal Court  of  Appeals  of  Oklahoma.  May  27, 
1915.)  Application  of  Tom  Cheadle  for  writ 
of  habeas  corpus.  Cornelius  Hardy,  of  Tish- 
omingo, for  petitimer. 

PBB   (3DBIAM.    Proceedings   dismissed. 

Ex  parte  CHILDS.  (No.  A-2290.)  (Crim- 
inal Court  of  Appeals  of  Oklahoma.  June  9, 
1916.)  Petition  of  A.  C.  (Tbilds  for  writ  of 
habeas  corpus.  Cause  dismissed.  C.  E.  Cor- 
bett,  T.  S.  Cobb,  and  G.  Ony  Cutlip,  all  of 
\Vew(4ca,  for  petitioner. 

PER  CURIAM.  Petition  withdrawn,  and 
cause  dismissed. 


Ex  parte  COLBY  et  al.  (No.  A-1480.) 
((Triminal  Gonrt  of  Appeals  of  Oklahoma.  May 
28,  1915.)  Dorset  Carter,  of  Oklahoma  City, 
tor  petitioners. 

PER  CURIAM.  AppUcation  of  J.  H.  Colby 
and  Wade  Storall  for  writ  of  habeas  corpus, 
for  the  purpose  of- being  admittPd  to  bail.  Writ 
issued  and  returnable  before  Hon.  Stilw^  H. 
Russell,  district  judge,  at  Ardmore.  On  the 
bearing  so  had  petitioners  admitted  to  bail. 


Ex  parte  FE2NSTERMACHER.  (No.  A-2227.) 
(Criminal  Court  of  Appeals  of  Oklahoma.  June 
9,  1915.)  Petition  of  Earnest  Fenstermacher 
for  writ  of  habeas  corpus.    Writ  denied. 

PER  CTUBIAM.  The  petition  filed  on  behalf 
of  Earnest  Fenstermacher  alleges  in  substance 
that  he  is  illefrally  restrained  of  his  liberty^  and 
unlawfully  imprisoned  in  the  county  jail  of 
(Taddo  county,  by  A.  J.  Blankenship,  sheriff 
of  said  county,  by  virtue  of  a  warrant  issued 
by  the  Oovemor  of  Oklahoma,  based  upon  a 
requisition  from  the  Governor  of  South  Dako- 
ta ;  that  the  requisition  aforesaid  charges  peti- 
tioner with  having  broken  his  parole  in  the 
state  of  South  Dakota;  that  said  petitioner 
was,  as  he  was  held  to  believe  by  the  authorities 
of  Sooth  Dakota,  panned  without  conditionB; 
that  at  the  time  of  the  issuance  of  said  extradi- 
tloB  warrant  the  parole  aforesaid  had  never 
been  revoked.  On  the  filing  of  the  petition  the 
writ  issued.  The  respondent  answered  as  com- 
manded by  the  writ.  Upon  the  hearing  had, 
the  writ  was  discharged,  and  the  petitioner  re- 
manded to  the  custody  of  the  sheriff  of  Caddo 
county,  to  be  delivered  to  the  extradition  agent 
of  Soath  Dakota. 


Bx  Mtrts  FOSTER.  (No.  A-1719.)  (Crim- 
inal Cioort  of  Appeals  of  Oklahoma.  May  27, 
1015.)  Application  of  Geo.  Foster  for  writ  of 
habeas  corpns.  Writ  denied.  J.  B.  Dudley  and 
B.  F.  Wcrif,  both  ol  Nocman,  for  petitioner. 

PBB  CURIAM.  AppUcation  by  habeas  cor- 
pus tor  the  purpose  of  letting  petitloaetf  to  bolL 
Application  denied. 


Bhc  parte  FREMONT  et  al.  (No.  A-213&) 
(Criminal  Court  of  Appeals  of  Oklahoma.  Jane 
9,  1915.)  Petition  of  John  Fremont  for  writ 
of  habeas  corpus,  to  be  admitted  to  bail.  Bail 
allowed.  F.  £.  Riddle,  of  Chickasha.  for  peti- 
tioner. 

PER  CURIAM.  AppUcatfon  for  bail  aUow- 
ed,  and  fixed  at  KflOO,  to  be  approved  by  the 
clerk  of  the  district  court  of  Oomanche  oomv^. 


Ex  part*  HORN.  (No.  A-2S12.)  (Crim- 
inal Court  of  Appeals  of  Oklahoma.)  Petition 
of  Lafayette  R.  Horn  for  writ  of  habeu  cor- 
pus. Cause  dismissed.  B.  M.  Frye,  ot  8al- 
lisaw,  for  petitioner. 

PER  CURIAM.  Petitlcm  withdrawn.  Cause 
dismissed. 


Bx  parte  LOOPBR.  (No.  A-15S4.)  (Crimi- 
nal Court  of  Appeals  of  Oklahoma.  Misy  2&, 
1915.)     W.  T.  Banks,  of  Hugo,  for  petitioner. 

PER  CURIAM.;  Application  of  William 
Looper  for  a  writ  of  habeas  corpus  to  release 
his  wife,  Annie  Looper,  from  the  custody  of  the 
superintendent  of  the  State  Insane  Asylum  at 
Norman.  The  respondent  consenting,  Annie 
Looper  is  discharged. 


In  re  McLEOD.  CNo.  A-1905.)  (Criminal 
Court  of  Appeals  ot  Oklahoma.  Jane  9,  1915.> 
W.  L.  Coffey,  of  Kingfisher,  for  petitioner. 

PER  CURIAM.  AppUcation  withdrawn. 
C^use  dismissed.  Application  for  writ  of  man- 
damns.    Cause  dismissed. 


Ez  parte  MIDDLETON.  (No.  A-2212.) 
(Criminal  Court  of  Appeals  of  Oklahoma.  June 
9,  1915.)  Petitl<m  of  D.  H.  Middleton  for  writ 
of  habeas  corpus.  Cause  dismissed.  W.  W. 
Noffsiiiger,  of  Muskogee,  for  petitioner. 

PER  (CURIAM.  Application  withdrawn  hy 
leave  of  court,  and  cause  dismissed. 


Ex  parte  MONTOUR.  (No.A-1923.)  (Crimi- 
nal Court  of  Appeals  of  OUahoma.  June  d, 
1915.)  Applicaaon  of  Arthur  Montour  for  writ 
of  habeas  corpus,  to  be  admitted  to  bail.  Writ 
denied.  Shackelford  &  Norfleet  and  Giddings 
&  Giddings,  of  Oklahoma  Cit7,  for  petitioner. 
Ghas.  West,  Atty.  Gen.,  for  the  Sute. 

PER  CURIAM.    Writ  denied. 


PAULL  V.  STATE.  (No.  A-2382.)  (Crimi- 
nal Court  of  Appeals  of  Oklahoma.  Nov,  27, 
1915.)  Appeal  from  County  Courts  Cleveland 
County;  F.  B.  Swank,  Judge.  C.  E.  PauU 
was  conricted  of  trespassing,  and  he  appeals. 
Affirmed.  Ben  F.  Wiluams  and  Thos.  W.  May- 
field,  boUi  of  Norman,  for  plaintiff  in  error. 
R.  McMillan,  Asst.  Atty.  Gen.,  for  the  State. 

PER  CUBIABt  Plaintiff  tn  error.  G  E. 
Paull,  was  convicted  at  the  Oaober,  1914,  term 
of  the  county  court  of  Cleveland  county  on  a 
charge  of  trespassing,  and  his  punishment  fixed 
at  a  fine  of  $10.  A  careful  examination  of  the 
record  discloses  no  merit  in  this  appeal,  and 
the  judgment  of  the  trial  court  is  amrmed. 


Ex  parte  ROGERS.  (No.  A-1953.)  (Crimi- 
nal Court  ot  Appeals  of  Oklahoma.)  Petitian 
of  Jim  Rogers  for  writ  of  habeas  ootpns,  to 
be  admitted  to  bail.    Dismissed. 

PER  CURIAM.  Petitioii  withdraw^  and 
the  cause  dismissed. 


Digitized  by  LjOOQ  IC 


OkL) 


MEMORANDUM  DECISIONS 


1199 


E}z  Derte  SANDERS.  (No.  A-1694.)  (Crimi- 
nal Court  of  Appeals  of  .Oklahoma.  May  26, 
1915.)  Kyle  &  McCombs,  of  Sallisaw,  for  peti- 
tioner. 

PER  CURIAM.  Habeas  corpus  petition  to 
let  to  bail  Ulys  Sanders.  Bail  allowed  and  fixed 
at  $1,000,  to  be  approved  by  the  clerk  of  the 
district  court  of  Sequoyah  county. 


Bk    ptote    SMITH    et    aL      (No.    A-197e.) 

S[}riminal  Court  of  Appeals  of  Oklahoma.  June 
,  1915.)  Application  of  W.  C.  Smith  and 
Wylie  Norman  for  writ  of  habeas  corpus,  to 
be  admitted  to  bail.  Bail  allowed.  Watts  & 
Molony,  of  Wagoner,  and  McAdama  &  Haskell, 
of  Oklahoma  City,  for  petitioners. 

PER  CURIAM.  Order  that  petitioners  be 
admitted  to  bail  in  the  sum  of  $1,000  each,  to 
be  approved  by  the  clerk  of  the  district  court  of 
Wagoner  county. 


Ex  pwrte  STANDIFER.  (No.  A-1272.) 
(Criminal  Court  vt  Appeals  of  Oklahoma.  May 
28,  1916.)  W.  I.  Cruce,  of  Ardmore,  and  New- 
man &  Lawrence,  of  Tishomingo,  for  petitioner. 

PER  CURIAM.  Application  of  Bob  Standi- 
fer  for  writ  of  habeas  corpus,  for  the  purpose 
of  being  admitted  to  baiL    Application  denied. 


STATE  T.  CHAPPELU  (No.  A-1764.) 
(Criminal  Court  of  Appeals  of  Oklahoma.  Nov. 
20,  1915.)  Appeal  from  District  Court,  Logan 
County ;  A,  H.  Huston,  Judge.  A  demurrer  to 
an  indictment  against  Will  H.  Chappell,  for 
burglary  with  intent  to  mutilate  election  cer- 
tificates, was  sustained,  and  the  State  attempts 
to  appeal.  Attempted  appeal  dismissed.  Chas. 
West,  Atty.  Gen.,  and  John  Adams,  Co.  Atty. 
of  Guthrie,  for  the  State.  John  Devereux  and 
John  Embry,  both  of  Oklahoma  City,  and  James 
Hepburn,  of  Guthrie,  for  defendant  In  error. 

PER  CURIAM.  In  this  case  the  state  at- 
tempted to  appeal  from  the  judgment  of  the 
district  court  of  Logan  county  sustaining  a 
demurrer  to  an  Indictment  for  burglary  with 
intent  to  mutilate  election  certificates.  The 
defendant  in  error  has  filed  a  motion  to  dismiss 
said  appeal,  "because  the  certified  transcript 
attached  to  the  petition  in  error  does  not  show 
that  the  notice  of  appeal  required  by  law  was 
served  upon  the  defendant  in  error,  or  upon  the 
clerk  of  the  district  court,  as  provided  by  Jaw." 
The  motion  to  dismiss  we  find  is  well  taken. 
The  attempted  appeal  herein  by  the  state  is 
therefore  dismissed. 


STATE  ex  reL  HARMON,  County  Attorney, 
V.  SCOTT,  County  Judge.  (No.  A-1843.) 
(Criminal  Court  «f  Appealp  of  Oklahoma.  May 
28.  1915.)    Petition  by  the  State,  on  the  rela- 


tion of  C.  N.  Harmon,  (3ounty  Attorney  of 
Garfield  County,  against  Winfield  Scott  County 
Judge  of  Garfield  County,  for  a  writ  of  manda- 
mus. C.  N.  Harmon  and  A.  J.  Jones,  both  of 
Enid,  for  petitioner. 
PER  CURIAM.    Writ  allowed. 


WHITWORTH  et  al.  v.  STATE.  (Nos.  A- 
2007,  A-2077.)  (Criminal  Court  of  Appeals  of 
Oklahoma.  Oct.  23,  1915.)  Appeal  from  Coun- 
ty  Court,  Woodward  County ;  Clyde  H.  Wyand, 
Judge.  J.  R.  Whitworth  and  another  were 
convicted  of  criminal  conspiracy,  and  appeaL 
Appeal  dismissed,  and  cause  remanded.  Hoover, 
Cowgill  ft  Swindall  and  W.  A.  Briggs,  all  of 
Oklahoma  City,  for  plainUtCs  in  error.  R.  Mc- 
Millan, Asst.  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  The  plaintiffs  in  error  were 
jointi^  charged,  tried,  and  convicted  of  criminal 
conspiracy  as  defined  by  subdivision  4  of  sec- 
tion 22.32,  Rev.  Laws,  and  in  accordance  with 
the  verdict  of  the  jury  Whitworth  was  sen- 
tenced to  be  confined  in  the  county  jail  for  30 
days  and  to  pay  a  fine  of  $400,  and  Benefiel 
was  sentenced  to  be  confined  in  the  county  jail 
for  80  days  and  pay  a  fine  of  $200.  From  the 
judgments  rendered  an  appeal  was  perfected. 
Plaintiffs  in  error  liave  by  their  counsel  of  rec- 
ord filed  a  motion  to  dismiss  their  appeal.  The 
motion  will  be  sustained,  and  it  is  ordered  that 
the  BoDeal  herein  be  dismissed,  and  the  cause 
remanded  to  the  county  court  of  Woodward 
county. 


Ex  parte  WILLIAMS.  (No.  A-2119.) 
COriminal  Court  of  Appeals  of  Oklahoma.  Nov. 
21,  1914.)  Petition  of  Walter  Williams  for 
writ  of  habeas  corpus.  Oiuse  dismissed.  Hep* 
bum  ft  Chappell,  of   Guthrie,   for  petitioner. 

PER  CURIAM.  Cause  dismissed,  on  motion 
of  petitioner. 


Ex  parte  TOUNG.  (No.  A-2337.)  (Crimi- 
nal Court  of  Appeals  of  Oklahoma.  June  10, 
1915.)  Petition  of  Bob  Young  for  writ  of 
habeas  corpus.     Writ  granted. 

PER  CURIAM.  The  petition  filed  on  behalf 
of  said  Bob  Young  alleges  in  substance  that  he 
is  unlawfully  imprisoned  in  the  county  jail  of 
Ottawa  county  by  the  sheriff  of  said  county  on 
a  misdemeanor.  On  the  filing  of  the  petition, 
th«  writ  issued  and  was  made  returnable  before 
the  ooonty  court  of  Ottawa  county. 


In    re    LOVE.      (No.    A-164e.)      (Criminal 

Court  of  Appeals  of  Oklahoma.    May  20, 1915.) 

PER  CURIAM.    Application  by,  habeas  cor- 

Sus  for  the  purpose  of  letting  petitioner  to  bail. 
Sail  allowed  and  fixed  in  the  sum  of  $10,000,  to 
be  approved  by  the  clerk  of  the  district  court  of 
Choctaw  county. 
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ABANDONMENT. 

See  Contracts,  €=3256;    Landlord  and  Tenant, 
^=»105;   Master  and  Servant,  €=329. 

ABATEMENT  AND  REVIVAL 

See  Appeal  and  Error,  4=>334;  Mandamus,  <=> 
19l 

m.  DEFECTS    AND    OBJECTIONS    AS 
TO  PARTIES  AND  PBOOEEDINOS. 

^939  (Or.)  Action  on  canse  arising  one  year 
prior  to  dissolution  of  plaintiff  corporation,  be- 
gun two  years  after  dissolntion  and  pending 
at  tb«  end  of  the  five  years  allowed  by  L.  O.  L. 
i  6699,  abated  absolutely  at  the  end  of  sach 
period. — Service  &  Wiight  Lumber  Co.  v.  Snmp- 
ter  Valley  Ry.  Co.,  IM  P.  262. 

Commencement  of  action  by  corporation  be- 
fore expiration  of  five-year  limit  allowed  by  L. 
O.  L.  I  6699,  does  not  extend  limit  for  conclu- 
sion of  case  beyond  five  years. — Id. 

VI.  WAIVER  OF  GROUNDS  OF  ABATE- 
MENT  AND   TtUE   AND  MANNER 
OF  PI.EADINO   IN   OENERAI^ 

€=a84  (Or.)  Where  defendants,  sued  by  a  for- 
eign corporation,  filed  a  plea  in  abatement  that 
the  corporation  had  not  complied  with  the  stat- 
utes authorizing  foreign  corporations  to  transact 
business  within  the  state,  they  did  not  waive 
such  plea  by  answering  and  pleading  to  the 
merits  when  the  plea  was  overruled. — Weiaer 
Land  Co.  v.  Bohrer,  152  P.  869. 

ABDUCTION. 

X.  OFFENSES    AND    RESFONSIBII.IT'S 
THEREFOR. 

«=s>l  (Wash.)  Under  Rem.  &  Bal.  Code,  t 
2439^  the  taking  necessary  to  constitute  ab- 
duction may  be  effected  by  persuasion,  entice- 
ment, or  inducement. — State  v.  Richards,  152 
P.  720. 

n.  PROSECUTION  AND  PUNISHMENT. 

«=95  (Wash.)  Under  Rem.  &  Bal.  Code,  S 
2439,  an  information  for  attempted  abduction 
may  charge  that  the  attempt  was  by  means  of 
persuasion,  entreaty,  advice,  flattery,  promises, 
and  other  means  unlcnown. — State  v.  Richards, 
162  P.  720. 

ABORTION. 

See  Indictment  and  Information,  «=>126. 

9=9 1  (Wash.)  Impotency  of  defendant  in  a 
prosecution  for  abortion  i>erfonned  on  a  woman 
with  whom  be  had  indulged  in  sexual  inter- 
course, held  not  to  negative  the  intent  essential 
to  commit  the  crime.— State  v.  Gaul,  152  P. 
1029. 

Intent  on  the  part  of  accused  to  commit  an 
abortion  is  an  essential  element  of  the  crime. 
-Id. 


e=>S  (Wash.)  Information  for  abortion  Md  to 
siitiicicntly  state  the  nature  of  the  offense  and 
the  means  employed  to  acoompUah  it— State  v. 
Gaul.  152  P.  1029. 

ABSTRACTS  OF  TITLE. 

4s»3  (Okl.)  Evidence  in  an  action  against  an 
abstractor  for  damages  due  to  a  defective  ab- 
stract h«td  sufficient  to  have  sustained  a  judg- 
ment for  plaintiff.— Gregory  v.  Harper,  152  P. 
70. 

ACCEPTANCE. 

See  Dedication,  4=s37;  Insurance,  4=3392; 
Sales,  <S=3l79;  Vendor  and  Purchaser,  4=»16. 

ACCESSION. 

See  Improvements. 

ACCESSORIES. 

See  Criminal  Law,  €=s>77. 

ACCOMPLICES. 

See  Criminal  Law,  «=9510,  780. 

ACCORD  AND  SATISFACTION. 

See  Compromise  and  Settlement;  Kbvation; 
Payment;   Release. 

€=9 1  (Wash.)  Letter  from  lessor,  authorizing 
payment  of  rent  in  cash  instead  of  in  grain, 
held  not  admissible  on  the  theory  of  an  accord 
and  satisfaction;  there  having  been  no  contro- 
versy or  dispute  at  the  time  it  was  written. — 
Farley  v.  Letterman,  152  P.  616. 

ACCOUNT. 

See  Account,  Action  on ;  Aoconnt  Stated ;  Coun- 
ties, «=9S0;  Guardian  and  Ward,  «=s>187; 
Partnership,  «=9317,  328. 

ACCOUNT,  ACTION  ON. 

See  Pleading,  «s»317. 

^96  (Cal.)  Complaint  alleging  settlement  with 
defendant  while  plaintiff  was  ignorant  of  an  ex- 
isting claim,  for  which  judgment  was  asked, 
held  not  insufficient  for  failure  to  state  time  of 
discovery,  or  suit  in  a  reasonable  time  thereaft- 
er.— Pike  v.  Zadig,  152  P.  923. 

ACCOUNT  STATED. 

See  Limitation  of  Actions,  ^=»54. 

9=36  (Okl.)  Acquiescence  and  failure  to  object 
within  a  reasonable  time  to  a  statement  of  ac- 
count held  an  admission  that  the  account  is  cor- 
rectly stated.— Lament  Mercantile  Co.  v.  Pi- 
bum,  152  P.  112. 

®=>I9  (Gal.)  Evidence  held  to  warrant  a  find- 
ing that  plaintiffs'  claim  for  stone  quarried  from 
their  land  had,  by  reason  of  defendants'  acqui- 
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escence,  become  an  account  stated. — Cowell  v. 
Snyder,  152  P.  920. 

<&=320  (Okl.)  What  constitutes  a  reasonable 
time  within  which  objection  must  be  made  to  a 
statement  of  account  is  ordinarily  for  the  jury 
to  determine  in  the  light  of  the  material  cir- 
cumstances.— ^Lament  Mercantile  Co.  v.  Piburn, 
152  P.  112. 

ACCRETION. 

See  Navigable  Waters,  9=»44. 

ACCUSATION. 

See  Indictment  and  Infonnation. 

ACKNOWLEDGMENT. 

See  Notaries,  ^s>ll. 

n.   TAKING  Aim  OEKTIFIOATE. 

€=>29  (Okl.)  The  words  "the  same,"  as  used 
in  a  notary's  certificate  of  acknowledgment  of 
a  chattel  mortgage,  held  to  refer  to  the  instru- 
ment of  which  they  were  a  part,  where  it  was 
the  only  antecedent.— Dabney  t.  Hathaway,  152 
P.  77. 

^=»36  (OU.)  The  sufficiency  of  an  acknowl- 
edgment of  a  chattel  mortgage  is  tested  by  Rev. 
Laws  1910,  i  4086,  and  not  by  section  1179,  re- 
lating to  acknowledgments  to  instruments  "af- 
fecting real  property."— Dabney  v.  Hathaway, 
152  P.  77. 

ACQUIESCENCE. 

See  Boundaries,  <8=»48;  Estoppel,  «b»83. 

ACTION. 

n.  NATURE    AND    FORM. 

€=325  (Idaho)  Under  Const  art  6,  i  1,  there 
it  but  one  form  of  action  to  enforce  or  protect 
private  rights  or  redress  private  wrongs. — 
Foncia  v.  Eagle,  152  P.  208. 
€=s32  (CaLApp.)  In  California  there  is  but 
one  form  of  action,  which  has  no  name,  so 
that  an  action  cannot  be  defeated,  as  it  could 
be  at  common  law,  because  not  properly  nam- 
ed.- Benaler  v.  Van  Fleet,  152  P.  736. 

III.   JOINDER,   SPI.ITTINO,  OONSOU- 
DATION.  AND  8EVERAKOE. 

€=338  (Kan.)  A  petition  to  recover  for  breach 
of  promise  of  marriage  and  seduction  states 
but  one  cause  of  action.— Bowea  v.  Sly,  152 
P.  17. 

€=>50  (Idaho)  Where  ttte  state  sued  as  trustee 
on  the  bank  examiner's  bond  for  the  benefit  of 
certain  depositors  in  a  bank,  pursuant  to  Rev. 
Codes,  I  4092,  held  that,  in  view  of  Rev.  Codes, 
{  4169,  as  amended  by  Laws  1913,  c  23,  there 
was  no  misjoinder. — State  v.  Titie  Guaranty  & 
Surety  Co.  of  Scranton,  Pa.,  152  P.  189. 
€=>53  (Or.)  A  party  is  not  allowed  to  split  his 
cause  of  action,  but  all  the  elements  of  dam- 
ages relied  upon  must  be  included  in  one  com- 
Dlaint— Ingram  v.  Carlton  Lumber  Co.,  152  P. 

ADJOINING  LANDOWNERS. 

See  Boundaries. 

ADMINISTRATION. 

See  Bankruptcy,  €=>254;    Ezecuton  and  Ad- 
ministrators. 

ADMISSIONS. 

See  Evidence,  <S=3209-260;    Pleading.  «=9l20, 
214,  349. 

ADOPTION. 

See  Evidence,  «s>387. 


ADVERSE  CLAIM. 

See  Mortgages,  «s»48e;  Quieting  Titla. 

ADVERSE  POSSESSION. 

See  Champerty  and  Maintenance,  €=>7;  EUue- 
ment^  ®=>o,  9;  Limitation  of  Actions;  Ten- 
ancy in  Common,  9=»15. 

X.  NATURE  AND  REQUISITEa 

(A)    «o«alal«oii  of  RlKltta  by  Fr«ssrlp«loa 
in   Generml. 

*=a7  (Utah)  Property  held  not  subject  to  ad- 
verse possession  prior  to  the  passing  of  UUe 
thereto  from  the  United  States.— Utah  Copper 
Co.  ▼.  Eckman,  162  P.  17a 

(O)  Tlalble  aad  Rotoriosa  PoMesaion. 

<9=»3I  (CaLApp.)  The  adverse  character  of  an- 
other s  possession  of  land  must  be  manifested 
to  the  owner,  who  must  be  notified  in  some 
way  that  the  poasession  is  hostile  to  his  claim. 
-Mattes  V.  Hall,  152  P.  438. 

Completion  of  fence  around  land  by  one 
whose  possession  was  originally-  permissive  held 
not  notice  to  the  owner  of  the  hostile  claim 
notwithstanding  Code  Civ.  Proc.  f  825.— Id. 
<&:333  (CaLApp.)  Evidence  had  to  warrant 
finding  that  hostile  character  of  possession  of 
land  was  never  brought  to  owner's  notice,  or 
that  holding  had  its  origin  in  the  owner's  pos- 
aession,  who  had  no  notice  of  any  disclaimer  of 
his  tide.— Mattes  v.  UaU.  152  P.  436. 

(K)   Dnvattoa    and    ContfnoltT-   of   Foaaea« 
■Ion. 

4=»48  (Or.)  Contiauity  of  adverse  possession 
held  broken  by  unity  of  title  in  a  third  party 
within  10  years  from  the  date  of  the  construc- 
tion of  a  walk,  alleged  by  plaintiff  to  be  a  foot 
or  Bo  on  defendant's  lot--Joy  t.  Palethoxpe, 
152  P.  230. 

(FO  Hoattle  Cliaraeter  of  Poaaeaalon. 

^s60  ^Cal.App.)  One  in  possession  of  land  by 
permission  ot  the  owner,  cannot  acquire  title 
until  there  is  an  unequivocal  disavowal  of  the 
owner's  title  and  the  assertion  of  a  hostile 
tiUe ;  notice  thereof  being  brought  home  to  the 
owner.— Mattes  v.  UaU,  152  P.  436. 

Possession  of  wife  of  neighbor  in  whose  care 
defendant  left  land  held  under  the  husband 
and  not  to  ripen  into  title  until  defendant  had 
notice  of  her  disavowal  of  his  titie  and  asser- 
tion of  a  positive  holding  by  her. — Id. 
<S=368  (Wyo.)  Defendants,  owners  of  a  hotel 
jencroaching  on  railroad  land,  whose  predeces- 
sors in  ownership  held  possession  for  the  pre- 
scriptive period,  but  not  under  a  claim  of  right 
or  color  of  title,  acquired  no  title.— Bolln  r. 
Colorado  ft  S.  Ry.  Co.,  152  P.  486. 

(O)  PaT-ment  ot  Taxes. 

<&=»94  (Utah)  Under  Comp.  Laws  1907,  |  2604, 
held,  that  possession  and  payment  of  taxes  on 
surface  of  mining  claims  and  improvements 
thereon  will  support  a  claim  of  adverse  possea- 
sion  as  against  the  owner  of  the  mining  claim. 
—Utah  Copper  Co.  v.  Eckman,  152  P.  178. 
€=>95  (Utah)  In  suit  involving  adverse  pos- 
session of  surface  of  mining  claim,  held,  that 
evidence  and  findings  as  to  payment  of  tazea 
and  whether  whole  claim  or  merely  surface  with 
improvements  is  claimed  should  be  direct  and 
specific.— Utah  Copper  Co.  t.  Eckman,  162  P. 
178. 

m.  PUBADINO,  EVIDENOE,  TBXAIh 
AND   REVIEW. 

®=3 1 1 1  (Utah)  Though  it  may  be  that  under 
an  allegation  of  general  ownership  a  party  may 
prove  adverse  possession  and  payment  of  taxes, 
it  will  not  vitiate  the  pleading;  if  the  pleader 
states  his  claim  a  little  more  specifically^— 
Uteh  Copper  Co.  v.  Eckman,  152  P.  17&   iC 
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ADVERTISEMENT. 

See  Sdiools  and  School  Districts,  «s»SO. 

AFFIDAVITS. 

See  Attachment,  «s»10&-122:  Chattel  Mortga- 
eea,  ®=>98;  Contempt,  4=>54;  Criminal  I«w, 
^=»966;  Depositions;  Jiidxes,  9=>51;  Judg- 
ment, ^=»158,  160;  Municipal  Corporations, 
«B»332;  New  Trial,  «=>143,  160;  Fleadine, 
«=i>291,  422;   Process,  <S=>96;  Venue,  «sb70. 

AFFRAY. 

See  Criminal  Law,  «=9622. 

AGE. 

See  Indiana,  ^»1S. 

AGENCY. 

See  Principal  and  Agent. 

AGGRAVATED  ASSAULT. 

See  Assault  and  Battery,  4=992. 

AGRICULTURE. 

See  Chattel  Mortgages,  «=»13& 

«=»!  (Wyo.)  Comp.  St.  1910,  §  3005,  requiring 
all  persons  selling  nursery  stock  to  give  bond 
with  sureties  confined  to  a  particulnr  class,  held 
invalid.— Welch  v.  Nelson,  152  P.  788. 
$=»l  I  (Idaho)  That  the  labor  for  which  a  farm 
laborer's  lien  was  claimed  under  Rev.  Codes, 
{  5141,  was  not  performed  by  the  plaintiff 
alone,  but  with  the  help  of  teams  and  machin- 
ery, held-  not  to  render  the  lien  unenforceable. 
—Chapman  ▼.  A.  EL  Averill  Machinery  Co.,  162 
P.  573. 

The  term  "Reasonable  compensation,"  as  used 
in  Rev.  Codes,  g  6141,  providing  for  the  farm 
laI)orer's  lien,  means  that  which  will  fairly  com- 
pensate the  laborer,  considering  the  character 
of  the  work  and  the  eftectiveness  and  ability  en- 
tering into  the  service. — Id. 
^»IS  (Idaho)  Complaint  in  an  action  to  fore- 
close a  farm  laborer's  lien  given  by  Rev.  Codes, 
g  6141,  held  to  state  a  cause  of  action,  and 
not  to  show  tiiat  plaintiff  was  contractor. — 
Chapman  y.  A.  H.  Averill  Machinery  Co.,  152 
P.  678. 

ALIENATION. 

See  Indians,  4s»15. 

ALIMONY. 

See  Divorce,  €=3236. 

ALLOTMENT. 

See  Indians,  4ss»18. 

ALTERATION. 

See  Oontracts,  4s>282. 

ALTERATION  OF  INSTRUMENTS. 

See  Bills  and  Notes,  «=>378. 

«s>2  (Old.)  Whether  an  alteration  of  the  note 
is  material  depends  upon  whether  the  note  will 
have  the  same  operation  and  effect  as  it  had 
before.— (Titizens'  State  Bank  of  Ramona  v. 
Grant,  162  P.  1082. 

Any  alteration  which  could  affect  the  rights, 
duties,  and  obligations  of  the  parties,  is.  In  a 
legal  sense,  material. — Id. 

9=>3  (Okl.)  An  alteration,  whereby  the  word 
"President^'  was  added  to  the  name  of  the  payee 
widiout  consent  of  the  maker,  is  a  material  one 
avoiding  it. — Citizens'  State  Bank  of  Ramona 
V.  Grant,  152  P.  1082. 


9=>3  (Wadi.)  The  release  from  liability  by  the 
holder  of  a  joint  note  of  one  of  the  makers  and 
the  partial  release  of  the  security  therefor  htid 
not  a  material  alteration  as  against  indorsers. 
—Davis  V.  Gutheil,  152  P.  14. 
<^=>20  (Kan.)  Under  Gen.  St.  1909,  §i  5377, 
5378,  held,  that  a  material  alteration  in  the 
note  sued  on  precluded  plaintiff  from  having 
any  rights  superior  to  those  of  the  original 
payee.— Bank  of  Commerce  of  Chanute  v.  Sams, 
152  P.  28. 

«c=>23  (Okl.)  Where  a  chattel  mortgage  was 
given  to  secure  a  note,  held,  that  the  indebted- 
ness was  represented  by  the  note  which  consti- 
tuted the  primary  contract,  and  not  by  the  mort- 
gage, which  was  merely  collateral  thereto,  and 
where  the  holder  of  the  note  materially  alters  it, 
he  cannot  foreclose  the  mortgage.— West  v. 
Naten,  152  P.  342. 

^=>27  (Okl.)  An  instruction  that  the  burden 
was '  on  plaintiff  to  show  that  the  alteration 
made  by  him  in  the  note  sued  on  was  made  by 
and  with  the  maker's  consent  held  not  erroneous. 
—West  V.  Naten,  152  P.  342. 

AMENDMENT. 

See  Appeal  and  Error,  <S=»195,  566,  665,  888, 
959,  1041;  AtUchment,  «s>122;  Pleading, 
«fc=»236-259. 

AMOUNT  IN  CONTROVERSY. 

See  Courts,  4=9212:  Justices  of  the  Peace,  #=» 
44;  Removal  of  Causes. 

ANIMALS. 

See  Carriers,  4=>230:  Commerce,  4=»35;  Con- 
stitutional Law,  ®=>87,  237;  Game;  Larceny, 
<S=35;  Railroads,  <8=>4O5-440;  Statute^,  «s» 
47,  77. 

4=°>2  (Wash.)  While  animals  fers  natuns  be- 
long to  the  state,  yet,  when  they  are  reclaimed 
by  the  art  and  power  of  man,  they  are  the  sub- 
ject of  a  qualined  right  of  property,  defeasible 
il  they  return  to  their  wild  state. — Graves  r. 
Dunlap,  162  P.  632. 

Animals  fero  nature,  if  reclaimed  and  kept 
in  inclosed  grounds,  are  property,  which  will 
pass  to  the  executors  and  administrators  of 
the  one  who  reclaimed  them. — Id. 

ANSWER. 

See  Garnishment,  «s>l48;  Pleading,  «3»8&- 
129. 

APPEAL  AND  ERROR. 

See  Costs.  «=>238-268;  Courts,  «=>204r-212; 
Criminal  Law,  <3=3l004-1186 ;  Exceptions, 
Bill  of. 

For  review  of  rulings  in  particular  actions  or 
proceedings,  see  also  the  various  specific  topics. 

in.  DECisioirs  ueviewasle. 

(B)  Nature  of  Snbject-Matter  and  Cltsrae* 
t«r  of  Parties. 

<S=336  (Ariz.)  Under  Const,  art  6,  J  4,  suit 
by  state  under  Civ.  Cide  1913,  par.  3616,  to 
collect  license  upon  billiard  tables  imposed  by 
paragraph  3590,  held  not  to  involve  the  "valid- 
ity" of  a  tax,  :and,  being  for  less  than  |^200,  . 
appeal  would  be  dismissed  for  want  of  jurisdic- 
tion.—State  V.  Downcn,  152  P.  857. 

(D)  S*inaIltT  of  Determtaatlon. 

4=>70  (Colo.)  Decree  adjudicating  water  rights 
and  fixing  the  priority  of  a  canal,  provided  the 
work  of  construction  was  prosecuted  diligently. 
held,  as  to  such  canal,  interlocutory  only,  and 
error  would  not  lie. — United  States  v.  Palisade 
Trr.  Dist.,  162  P.  145. 
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♦=>78  (Wash.)  TJnder  Rem.  &  Bal.  Code,  | 
1716,  order  sustaining  demurrer  held  not  ap- 

gealable,  where  no  judgment  of  dismissal  baa 
een  entered.— Sctautsler  v.  Times  Pub.  Co.,  15:2 
P.  1018. 

(B)   Nature,  Scope,  and  BCeet  of  Decision. 

<8=3nO  (Ariz.)  Under  Cir.  Code  1»18,  par. 
1227,  subd.  2,  an  appeal  may  be  taken  from  an 
order  granting  a  motion  for  a  new  trial. — 
Merrill  v.  Wheeler,  152  P.  859. 
^=»IIO  (Wash.)  Order  denying  new  trial  ia 
not  appealable  under  Rem.  &  Bal.  Code,  j 
1716.— Paich  ▼.  Northern  Pac  By.  Co.,  162 
P.  719. 

€s»ll7  (Okl.)  An  order  granting  extension  of 
time  to  make  and  sprve  case-made  pursuant  to 
Rev.  Laws  1910,  J  5246,  is  not  an  order  review- 
able under  section  5236. — Spaulding  t.  Beidle- 
man,  152  P.  367. 

^=»II9  (Mont.)  An  order  taxing  costs  is"  not 
appealable,  but  must  be  reviewed,  if  at  all,  upon 
an  appeal  from  the  judgment.--City  of  Butte' 
V.  McKay,  152  P.  31. 

«s»l22  (Wash.)  Where  the  verdict  arrived  at 
and  the  judgment  entered  were  the  net  re- 
sult of  the  entire  controversy  and  proceeding, 
matters  which  were  part  and  parcel  of  the 
judgment  could  not  be  separated  from  it  and 
made  the  ground  of  an  appeal. — Maxham  r. 
Berne,  152   P.  673. 

<F)  Mode  of  Rendition,  Form,  and  Entry 
of  Jadsment  or  Order. 

4s>l25  (Or.)  No  appeal  can  be  taken  from  a 
decree  entered  by  consent  in  the  trial  court.^ 
Lengele  v.  Moore,  152  P.  267. 

IV.  RIOOT  OF  REVIEW. 
(A)  Peraons  Kntltled. 
<3>I5I  (Cal.)  Parties  not  injuriously  affected 
by  an  adjudication  of  adverse  claimants  on  fore- 
closure of  a  trust  deed  cannot  complain  there- 
of.—Title  Ins.  &  Trust  Co.  v.  California  Devel- 
opment Co.,  162  P.  542. 

«=»I5I  (Wash.)  Defendant  who  moved  for 
judgment  notwithstanding  verdict  and  for  new 
trial,  and  who  obtained  judgment,  was  not  ag- 
grieved by  denial  of  new  trial,  and  was  not 
required  to  appeal  to  protect  his  rights. — ^Paich 
v.  Northern  Pac.  By.  Co.,  152  P.  719. 

(B)  Estoppel,  'Walter,  or  Asreementa  Af- 
fectlns  RlKlit. 

4=>I54  (Or.)  A  defendant  whose  attorney  stip- 
ulated that  another  defendant  might  have  a  de- 
cree in  its  favor,  and  who  approved  the  decree 
prepared  and  presented  to  him,  could  not  ap- 

Seal  from  such  decree. — East  Side  Mill  &  Lum- 
er  Co.  V.  Feldman,  152  P.  266. 
^=:»I57  (OkL)  Where  the_  judgment  was  in  two 
parte  and  rendered  on  different  days,  and  one 
was  complied  with  by  delivering  a  deed  before 
rendition  of  the  second  part  determining  the 
balance  due,  held,  that  compliance  with  the  first 
part  did  not  preclude  the  party  so  complying 
from  bringing  proceedings  in  error  to  the  second 
part- Luse  v.  Steele7l62  P.  1074. 

V.  PRESEMTATIOIT  Am)  RESERVA- 
TION   IN    I.OWER   COURT    OF 
GROUNDS    OF   REVIEW. 

(A)  Issaea  and  4aeattona  In  Iiovrer  Conrt. 

^=170  (CaL)  Whether  a  contract  is  ambiguous 
being  a  matter  first  for  the  determination  of 
the  trial  court,  which  shall  be  made  in  view  of 
the  surrounding  circumstances,  it  should  not, 
where  not  disposed  of  below,  be  determined  in 
the  first  instance  on  appeal.— Barlow  v.  Frink, 
152  P.  290. 

^=»I7I  (Okl.)  A  party  cannot  ask  a  reversal 
on.  a  theory  not  presented  below  or  raised  by  the 
pleadings.- Bouton  v.  Carson,  152  P.  131. 


<S=»I7I  (Or.)  Where  Hie  case  proceeded  to  trial 
on  the  theory  that  the  averments  of  fraud  had 
been  denied  by  the  answer,  held  that,  other  par- 
agraphs containing  similar  allegations  having 
been  denied,  plaintiffs  could  not  object  on  ap- 
peal that  two  paragraphs  of  the  complaint 
were  not  so  traversed.— Howdl  t.  Howdl,  152 
P.  217. 

€=>I73  (Idaho)  An  objection  that  an  action  on 
a  bank  examiner's  bond  was  prematurely 
brought  could  not  be  raised  for  the  first  time  on 
appeal.— State  v.  Title  Guaranty  &  Surety  (Jo, 
of  Scranton,  Pa.,  152  P.  180. 
^=9)73  (Okl.)  An  objection  that  the  evidence 
failed  to  show  that  the  levy  and  assessment  of  a 
sidewalk  tax  paid  by  plaintiff  was  so  made  as  to 
constitute  a  hen  could  not  be  considered,  where 
the  question  was  not  put  in  issue  by  the  plead- 
ings below.— Patrick  v.  Towne,  152  P.  394. 
<S=>I74  (UUh)  Under  Comp.  Laws  1907.  H 
2966,  2967,  the  contention  cannot  for  the  first 
time  be  raised  on  appeal  that  suit  to  recover 
usury  should  not  have  been  brought  in  the  name 
of  the  surviving  partner,  but  should  have  been 
brought  by  the  deceased's  representative. — Cobb 
V.  Hartenstein,  162  P.  424. 
®=»I75  (Cal.App.)  In  an  action  for  a  balance 
due  on  a  building  contract,  error  in  a  finding 
that  the  building  was  constructed  in  accordance 
with  specifications  will  not  be  considered,  in 
the  absence  of  issue  thereon  raised  by  the  plead- 
ings.—Cavanaugh  V.  Carpenter,  152  P.  57. 

(B)   Objeetlona  and  Hotiona,  and  RollnKa 
Thereon. 

^=»I87  (Or.)  Objection  as  to  defect  of  parties 
held  not  available  where  it  was  not  raised  by 
demurrer  or  by  an  affirmative  pleading. — United 
States  Nat  Bank  of  Salem,  Or.,  v.  Shefler,  152 
P.  234. 

®=>I90  (CaL)  A  bondholder  cannot  first  object 
to  the  appobitment  of  a  receiver  for  the  cor- 
poration upon  appeal. — Title  Ins.  &  Trust  Col 
V.  California  Development  Co.,  162  P.  564. 
€=>I93  (Mont.)  A  judgment  for  plaintiff  will 
be  reversed  for  fatally  defective  complaint, 
though  attacked  first  on  appeal. — EUinghouse 
V.  Ajax  Uve  Stock  Co.,  152  P.  481. 
4=3 1 95  (OaLApp.)  Where  neither  before  nor 
after  judgment  was  rendered  on  the  pleadings 
for  plaintiff  did  defendant  apply  for  leave  to 
amend,  he  cannot  complain  that  no  leave  was 
granted.— Minor  v.  Carpenter,  152  P.  737. 
®=3l97  (Cal.)  Where  no  objection  was  made 
to  evidence  on  the  ground  of  variance,  it  could 
not  be  contended  on  appeal  that  the  findings  on 
the  point  were  not  within  the  issues. — Barton 
Land  &  Water  Co.  v.  Ciafton  Water  Ca,  152 
P.  48. 

<S=>204  (Okl.)  The  admission  of  evidence  will 
not  be  reviewed,  where  no  objection  was  made 
below  to  its  admission. — Dane  v.  Bennett,  152 
P.  347. 

®=>206  (Wash.)  Objections  to  hypothetical  ques- 
tion as  to  the  value  of  legal  services,  not  aa- 
serted  below,  cannot  be  considered  on  appeaL— 
Hart  v.  Bogle,  152  P.  1010. 

Appellants  could  not  insist  on  reversal  for 
respondents'  misconduct  on  cross-examinatioa, 
where  they  had  failed  to  make  the  proper  ob- 
jections below. — Id. 

®=>207  (Or.)  Alleged  prejudicial  argument  for 
plaintiff,  to  which  objection  was  sustained,  with- 
out request  for  instruction  to  disregard  it, 
will  not  be  considered. — Kahn  v.  Home  Tele- 
phone &  Telegraph  Co.  of  Portland,  152  P.  240. 
€=3216  (Cal.App.)  Where  the  defendant  fails 
to  request  the  court  to  instruct  further,  he  can- 
not complain  of  the  instructions  given  by  the 
court,  where  they  contain  a  correct,  but  ab- 
stract, statement  of  the  law.— Weaver  v.  Carter, 
152  P.  323, 

i@=32l6   (Okl.)  Failure    to   give    a    special    in- 
struction h-eld  not  ground  for  reversal  in   the 
absence   of  a  request,   where/  tbf  ~^ge;|en)  .  in- 
gitized  by ' 


1205 


INDEX-DIGEST 


Appeal  p»d 


atroctioni   -nren    not    excepted    to.— Bouton   v. 

Carson,  152  P.  131. 

«=»2IQ  (Okl.)  Failure  to  make  special  findings 
on  particular  controversies  or  the  making  of 
findings  which  are  too  general  held  not  sub- 
stantial error,  unless  the  court's  attention  has 
been  called  thereto  and  it  has  failed  or  refused 
to  correct  same.— GuU,  a  &  S.  F.  Ey.  Go.  y. 
Williams,  152  P.  395. 

«=923l  (Okl.)  Error  cannot  be  predicated  on 
the  admission  of  evidence  improperly  brought 
out  on  cross-examination,  where  its  introduction 
is  not  objected  to  on  this  ground. — lismsnt  Her- 
cantUe  Co.  v.  Pibum,  152  P.  112. 
€=9231  (Okl.)  Where  appellant  complains  of 
the  judgment  as  excessive  and  not  sustained 
by  sufficient  evidence,  but  fails  to  specifically 
point  out  the  basis  of  Ms  objections,  the  judg- 
ment will  be  affirmed. — Barnes  t.  American 
Nat.  Bank,  152  P.  824. 

«S3232  (CaL)  Where  a  bondholder  founded  his 
motion  to  discharge  a  receiver  for  the  cor- 
poration on  the  ground  that  the  undertakings  in 
the  receivership  were  insufficient,  he  cannot, 
on  appeal,  raise  the  objection  that  the  complaint 
and  affidavit  were  insufficient  to  authorize  the 
appointment  of  the  receiver.— Title  Ins.  &  Trust 
Co.  V.  California  Development  Co.,  152  P.  564. 
4=»237  (Or.)  Where  an  answer  was  not  re- 
sponsive to  a  question,  the  injured  party  most 
inove  to  strike  it  or  the  matter  cannot  be  re- 
viewed.— Willis  v.  Horticultural  Fire  Belief  of 
Oregon,  152  P.  259. 

(C)  Blxeevtioas. 

€=>257  (Cal.App.)  Denial  of  a  motion  to 
brine  in  new  parties  will  not  be  considered, 
in  the  absence  of  exceptions  thereto  showing 
papers  properly  certified  as  required  by  rule 
29  of  the  District  Courts  of  Appeal  (119  Pac. 
xlv).— Cavanaugh  v.  Carpenter,  152  P.  57. 
4s»203  (Okl.)  An  Instruction  not  excepted  to 
will  not  be  reviewed. — Sbawacre  ▼.  Morris, 
162  P.  836. 

€=9270  (Wash.)  A  written  order  denying  new 
trial  need  not  be  excepted  to  nnder  Rem.  ft 
Bal.  Code  «  382.— Paich  t.  Northern  Pac.  Ry. 
Co.,   152   P.   719. 

(D)  Motions  tor  Netr  Trinl. 

€=>289  (Okl.)  Exception  to  rulings  on  evi- 
dence can  be  presented  for  review  only  by 
moving  for  new  trial  under  Rev.  Laws  1910. 
I  6033,  subd.  8,  and  assigning  error  to  denial 
of  sucn  motion. — Carlisle  v.  Dawson,  152  P. 
826. 

€s>292  (Okl.)  ETxoeption  to  instructions  can 
be  presented  for  review  only  by  moving  for 
new  trial  under  Rev.  Laws  1910,  §  6083, 
subd.  8,  and  assigning  error  to  denial  of  such 
motion.^-Carlisle  v.  Dawson,  152  P.  825. 
€=3300  (Kan.)  Failure  to  file  a  motion  for 
new  trial  within  the  three  days  prescribed  by 
Gen,  St  1909,  i  5900  (Code  dy.  Proo.  I  306), 
merely  limits  the  scope  of  review,  and  does 
not  necessarily  require  dismissal  of  the  appeal. 
—Perkins  v.  Great  Western  Accident  Asa'n 
of  Dcs  Moines,  Iowa,  152  P.  786. 
€=>30l  (Okl.)  An  instruction  objection  to 
which  is  not  pointed  out  in  the  motion  for 
new  tnal  will  not  be  reviewed. — Shawacre  v. 
Morris,  152  P.  835. 

€=9302  (Kan.)  The  denial  of  a  new  trial  be- 
cause of  excluded  evidence  is  not  reviewable 
where  such  evidence  is  not  presented  on  mo- 
tion for  new  trial,  as  required  by  Code  Civ. 
Proc.  I  307  (Gen.  St.  19(»,  §  6901).— Scott  v. 
King,  162  P.  653. 

€=9305  (Okl.)  Where  error  is  not  assigned  to 
the  denial  of  a  new  trial,  errors  occurring  dor- 


VX.  PARTIES. 

®s>323  (Okl.)  Where  all  parties  against  whom  a 
joint  jndgment  has  been  rendered  are  not  made 
parties  to  a  proceeding  in  error,  the  cause  will 
be  dismissed.— Board  of  Com'rs  of  Caddo  Coun- 
ty V.  Dietrich,  152  P.  341. 
€^327  (Okl.)  Failure  to  join  as  parties  to  a 
proceeding  in  error  any  party  against  whom  a 
joint  judgment  has  been  rendered  requires  a  dis- 
missal.— Bledsoe  v.  Means,  152  P.  394. 
€=>327  (Okl.)  The  purchasers  held  not  neces- 
sary parties  to  an  appeal  from  an  order  con- 
firming a  sheriffs  sale  and  ordering  that  deed 
issue  to  such  purchasers. — Stevens  v.  Kennedy, 
152  P.  443. 

€=>334  (Okl.)  Where  the  prevailing  party  dies 
while  the  cause  is  pending  below,  and  the  los- 
ing party  brings  error  without  revivor,  the  peti- 
tion in  error  will  be  dismissed. — Young  v.  La 
Rue,  152  P.  340. 

<^=>334  (Okl.)  Under  Rev.  Laws  1910,  (  5294, 
held,  that  a  proceeding  in  error  should  be  dis- 
missed on  motion,  where  defendant  in  error 
died  pending  the  proceedings,  and  the  action 
had  not  been  revived  within  a  year,  and  the 
successors  of  deceased  refused  to  consent  to  a 
revivor.— Oklahoma  City  v.  Wright,  152  P.  451. 

That  appellant's  counsel  had  been  partially 
incapacitated  from  transacting  business  and 
his  successors  occupied  with  other  matters' Aeld 
not  "unavoidable  reasons,"  under  Rev.  Laws,  | 
5294,  such  as  would  excuse  failure  to  revive 
in  statutory  time  an  action  pending  on  appeal. 
-Id. 

The  revivor  of  an  action  by  plaintiffs  below 
after  appeal  has  been  perfected  cannot  avail  ap- 
pellant, defendant  below,  as  a  revivor  on  ap- 
peal, where  one  appellee  has  died  after  appeal 
perfected. — Id. 

€=9334  (Okl.)  In  an  action  aeainst  a  part- 
nership, wherein  service  was  by  publication 
and  appearance  by  the  partnership  onljr,  and 
judgment  rendered  against  the  individual 
partners,  and  pending  appeal  for  want  of  juris- 
diction one  partner  died,  held  that  failure  to 
revive  in  the  name  of  his  personal  representa- 
tive was  not  fatal  to  the  appeaL— Holmes  v. 
Alexander,  152  P.  819. 

€=9334  (OrJ  Where  appeal  is  taken  before 
disability  of  party  arises,  it  is  not  necessary 
that  motion  to  substitute  parties  be  made  with- 
in one  ye^  from  time  of  disability,  as  required 
by  L.  O.  L.  (  38.— Service  &  Wright  Lumber 
Co.  v.  Sumpter  YaUey  Ry.  Co.,  152  P.  262. 

VII.    REQUISITES  AMD  FBOCEEDINGS 
FOR  TRANSFER  OF  CAUSE. 

(A)   Ttiue  o<  Taklnar  Froeeeainips. 

€=9356  (Kan.)  An  appeal,  not  taken  in  the 
manner  and  within  the  time  prescribed  by  Gen. 
St  1009,  {  6167,  will  be  dismissed,  though  all 
the  Justices  of  the  Supreme  Court  are  parties 
defendant — Hanson  v.  Johnston,  152  P.  641. 
€=>356  (Okl.)  Whether  it  was  error  to  sustain 
a  demurrer  to  an  amended  petition  cannot  l>e 
considered,  where  the  petition  in  error  is  filed 
in  the  appellate  court  more  than  six  months  aft- 
er the  ruling  complained  of.— Guess  v.  Reed,  152 
P.  399. 


(B)  Petttlon    or    Prsxer,    Alloiraneei 

Oertlfleate  or  Afllda-vlt. 

€=9362  (Okl.)  Where  denial  of  a  new  trial  is 
not  assigned  as  error  in  the  petition  in  error, 
errors  occurring  at  the  trial  cannot  be  con- 
sidered.- Nichols  v.   Dexter,   152   P.   817. 

(C)  Pmrment  of  Fees  or  CostSi  «>d  Bonds 

or  Otker  Seearltiea. 

€=9391  (Okl.)  Where  the  cost  deposit  has  been 
exhausted  and  plaintiff  in  error  fails,  after  due 


ing  the   trial   cannot  be  considered.— Block  v.    notice,   to  make  further  deposit   required,   the 
Crocker,  152  P.  104.  '  Supreme  Court  will  affirm  the  judgment  with- 
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out  searching  tiie  record.— L.  B.  Harmon  & 
Son  y.  Majors,  152  P.  450. 
4=3391  (Okl.)  Where  the  cost  deposit  of  plain- 
tiff in  error  in  the  Supreme  Court  is  exhausted, 
and  on  notice  a  further  deposit  is  not  made,  the 
appeal  will  be  dismissed. — Hinds  r.  Farmers' 
Nat.  Bank,  162  P.  606. 

(D)   'Writ  of  Brror,  Cltetlon,  or  ITotlce. 

^£34 1 4  (Mont)  Defendants  having  no  in- 
terest in  opposing  the  object  songht  by  appeal 
of  other  daendants  are  not  adverse  parties, 
required  by  Rev.  Code,  J  7100,  to  be  served 
with  notice  of  appeal. — Riley  v.  Blacker,  152 
P.  758. 

«s>4l4  (Or.)  Under  L^  O.  L.  f  550,  Supreme 
Court  held  to  acquire  no  jurisdiction  of  appeal 
from  decree  in  suit  to  foreclose  liens,  because 
notice  of  appeal  was  served  on  none  of  the 
defendants  except  the  owner  of  the  property. 
—Barton  v.  Xoan&  152  P.  876. 
4=3417  (Cal.)  Failure  to  address  a  notice  of  ap- 

feal  filed  within  the  time  limited  by  Code  Civ. 
'roc.  !  041b,  to  all  of  the  adverse  parties,  or 
any  of  them,  does  not  affect  the  validity  of  the 
appetd.— Title  Ins.  &  Trust  Co.  v.  California 
Development  Co.,  162  P.  542. 

(K)   BntrXf  Docketlnar,  and  Appesranee. 

4=>435  (OkL)  Where  defendants  in  error  ap- 
peared, and  opposed  application  for  receiver, 
and  filed  bond  to  avoid  such  appointment,  held, 
that  this  constituted  a  general  appearance  in 
the  Supreme  Court,  and  that  a  motion  to  dis- 
miss for  failure  to  Issue  and  serve  summons  in 
error  should  be  overruled.— Hill  v.  Hill,  162  P. 
1122. 

VIII.   EFFECT  OF   TRANSFEB  OF 

OA.VSB  OF  FBOCEEDHTOB 

THEKEFOR. 

(A)  Power*    and    Proeeedlnsa    of    Ijoxprer 
Co  art. 

«s»442  (Okl.)  When  the  Supreme  Court  ac- 
quires jurisdiction,  the  trial  court's  jurisdiction 
is  ousted  as  to  any  question  involved  in  the 
appeal,  but  not  as  to  collateral  matters  not  so 
involved  in  or  matters  happening  after  the  ap- 
peal.—Stetler  V.  BoUng,  152  P.  452. 

IX.  STTFEBSESEAS  OR  STAT  OF  PRO- 

OEESINOB. 

€=>485  (Colo.)  The  perfecting  of  appeal  by  de- 
fendant from  judgment  declaring  his  tax  deeds 
invalid  held  to  suspend,  till  disposition  of  cause 
in  appellate  court,  provision  of  judgment  for 
payment  to  defendant  for  improvements  and 
taxes,  within  a  certain  time. — Norris  v.  Kelsey, 
IMP.  1167. 

Only  when  the  judgment  appealed  from,  de- 
claring defendant's  tax  deed  invalid,  becomes  ef- 
fective by  order  of  the  appellate  court,  does 
its  provision  for  payment  to  defendant,  within  a 
certain  time,  for  improvements  and  taxes,  be- 
came operative. — Id. 

X.  RECORD  AMD  PROCEEDIKOS  MOT 

IN  RECORD. 

(A)  Matter*  to  be  Sho-frn  by  Record. 

4=3501  (Okl.)  Where  an  exception  to  an  in- 
struction is  not  made  to  aippear  of  record,  the 
instruction  will  not  be  reviewed. — Shawacre  v. 
Morris,  152  P.  835. 

4=9511  (Okl.)  Where  the  record  does  not  show 
that  it  was  certified,  served,  and  filed,  it  is  a 
nullity  as  a  case-made,  and  will  not  be  consider- 
ed.—Miller  V.  Markley,  152  P.  345. 
4s>5ll  (Okl.)  A  case-made  keM  a  nullity  where 
it  does  not  affirmatively  show  that  it  was  serv- 
ed within  the  statutory  time  or  an  extension 
thereof.— Martin  v.  Milnor,  152  P.  388. 

(B)  Scope  and  Content*  of  Record. 
4=^520  (Okl.)  Motions  and  rulings  thereon  and 
exceptions  thereto  are  not  properly  a  part  of  the 


record,  and  can  be  presented  for  review  only 
when  incorporated  in  a  bill  of  exceptions  or  case- 
made.— Montgomery  v.  Wm.  Cameron  A  Co.,  152 
P.  898. 

43»520  (Okl.)  Motions,  rulings  thereon,  and  ex- 
ceptions thereto  are  not  properly  a  part  of  the 
record,  and  can  be  presented  for  review  only 
when  incorporated  in  a  bill  of  excmtiona  or 
case-made.— Guess  v.  Beed,  152  P.  3SM. 
4=»536  (Cal.)  Since,  under  Code  Civ.  Proc.  t 
950,  on  appeal  from  a  judgment  the  record  in- 
cludes any  bill  of  exceptions  in  the  case  upon 
which  the  appellant  relies,  a  supplemental  Dill 
was  reviewable,  although  not  reviewable  on 
denial  of  new  trial.— Title  Ins.  &  Trost  Co.  ▼. 
CaUfornia  Development  Co.,  162  P.  542. 

(O)   ireeesalty  of  Bill  of  Bzceptlon*.  Oaaot 
or   Statement  of  Facta. 

4=3544  (Cal.App.)  Denial  of  a  motion  to  bring 
in  new  parties  will  not  be  considered,  in  the 
absence  of  bill  of  exceptions  showing  papers 
properly  certified  as  required  by  rule  29  of  the 
District  Courts  of  Appeal  (119  Pac.  xiv).— 
Cavanangh  v.  Carpenter,  152  P.  57. 
4=s>544  (Okl.)  Where  the  only  errors  assigned 
are  tlie  denial  of  a  new  trial  and  the  sustaining 
of  a  demurrer  to  the  evidence,  and  there  is  no 
case-made,  the  appeal  will  not  be  considered  on 
a  transcript  of  the  record. — Miller  v.  Markley, 
152  P.  345. 

4=>544  (Okl.)  Only  sach  errors  as  appear  on 
the  face  of  the  r*:ord  proper  may  be  reviewed 
on  a  transcript  of  the  record,  accompanied  by  a 
petition  in  error. — ^Montgomery  v.  Wm.  Cameron 
&  Co.,  152  P.  398. 

4s»544  (Or.)  In  the  absence  of  a  bin  of  excep- 
tions, the  only  question  to  be  considered  on  ap- 
peal is  whether  the  findings  of  fact  support  the 
Judgment— State  v.  Rider,  152  P.  497. 

(D)  Content*.  Maldns,  and  Settlement  of 
Caae  or  Statement  of  Facta. 

4=>562  (Okl.)  Recital  in  case-made  held  a  aoffi- 
cient  compliance  with  Rev.  Laws  1910,  {  6241, 
to  withstand  a  motion  to  dismiss  because  the 
case-made  did  not  show  any  final  order  denying 
new  trial.— Holmberg  v.  Will,  152  P.  357. 

A  recital  in  case-made  that  defendant  excit- 
ed to  the  denial  of  a  new  trial  and  gave  notice 
of  appeal,  and  that  certain  periods  of  time  were 
allowed  to  serve,  rign,  and  settle  case-made, 
held  a  sufficient  showing  that  an  extension  of 
time  was  granted.— Id. 

4=>564  (Ariz.)  Under  Civ.  Code  1913,  par. 
603,  and  despite  paragraph  1233,  a  transcript 
of  the  reporter's  notes  must  be  filed  within  the 
60   days   after   judgment,   or   additional   time 

f ranted  or  it  cannot  be  considered. — Pipw  v. 
'aylor,  152  P.  888. 
4=s>S64  (Okl.)  An  order  made  in  chambers,  ex- 
tending time  to  make  and  serve  case-made,  must 
be  entered  in  the  court's  minutes  and  copied  into 
the  case-made.— Holmberg  v.  WUl,  152  P.  357. 
4=»S64  (Okl.)  An  order  of  extension  of  time  to 
serve  case-made,  made  under  Rev.  Laws  1910, 
§  6246,  which  id  apparently  regular  and  recites 
a  finding  of  accident  or  misfortune  not  reasona- 
bly avoidable,  will  not  be  reviewed  on  motion  to 
dismiss. — Spaulding  v.  Beidleman,  152  P.  367. 
4=>564  (Okl.)  Where  the  case-made  has  not 
been  served  until  after  expiration  of  the  time 
fixed  by  an  order  extending  the  time,  the  appeal 
will  be  dismissed.— Maddox  v.  Bank  of  Gotebo, 
152  P.  373. 

4s»564  (Okl.)  An  order  granting  an  extension  of 
time  to  make  and  serve  case-made  is  void  when 
made  after  expiration  of  the  time  originally 
granted.- I^mdon  v.  Coyle,  162  P.  373. 
4=3566  (Okl.)  The  time  allowed  by  the  trial 
court  for  suggesting  amendments  to  the  case- 
made  commences  to  run,  not  from  date  of  serv- 
ice of  cose-mnde,  but  from  expiration  of  the  pe- 
riod of  extension.— First  Nat.  Bank  of  Wellston 
y.  Bhafer.  Ifi2  P.  108|,.^^,  .^  (^QOglC 
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4s»567  (Okl.)  In  tbe  absence  of  a  waiver  by  de-. 
(endant  m  error,  a  case-made  signed  and  set- 
tled before  expiration  of  the  time  granted  for 
Boggesting  amendments,  is  a  nulUtr.— First  Nat. 
Bank  of  Wellston  t.  Shafer,  152  P.  1084. 
4s»567  (Okl.)  Where,  on  overruling  motion  for 
new  trial,  the  court  grants  an  extension  to  pre- 
pare and  serve  case-made  and  allows  five  days 
to  BUgKest  amendments,  it  cannot  settle  the  case- 
made  before  the  expiration  of  the  time  fixed  for 
suggesting  amendments,  and  mandamus  will  not 
issue  to  compel  that  act— State  v.  Wheelor,  152 
P.  1087. 

€=>568  (Okl.)  Notice  for  settling  and  signing 
case-made  may  be  served  while  the  time  for 
suggesting  amendments  is  still  running,  provid- 
ed the  time  fixed  by  the  notice  does  not  encroach 
on  the  time  granted  to  suggest  amendments. — 
Nicholson  v.  Binion,  162  P.  870. 


(F)  MaldBic,     Form,     and     Reanlaltea     o< 
Tranaorlpt  «r  Batam. 

4=»598  (Or.)  Original  papers  filed  on  appeal 
without  an  abstract  thereof  held  not  the  tran- 
script required  by  L.  O.  Li.  {  554,  as  amended 
by  Laws  1913,  p.  618,  or  by  Supreme  Court 
rale  6  (117  Pac  iz),  so  that  th«  appeal  would 
be  dismissed. — Mitchell  v.  Sturtevant,  152  P. 
876. 

^=»6I0  (Okl.)  A  case-made  which  is  a  nullitv  be- 
cause not  served  in  time  cannot  be  consiaered 
as  a  transcript,  where  it  is-  not  certified  by  the 
clerk  of  the  trial  court— Martin  v.  Milnor,  162 
P.  388. 

(O)  Antlieatloatlon  and  Oestifloatloa. 

®=»6t2  (Cal.App.)  A  transcript,  without  certifi- 
cate of  the  judge  that  the  papers  contained  were 
used  on  the  hearing,  is  insumcient  to  present  the 
record  on  appeal.— Avello  v.  Sampson,  162  P. 
313 

<S=>'6I2  (Idaho)  Under  Laws  1911,  p.  879,  it  is 
essential,  in  order  to  review  all  matter  contain- 
ed in  a  stenographer's  transcript,  that  the 
transcript  be  settled  by  the  judge. — Chapman 
V.  A.  HT  Averill  Machinery  Co.,  152  P.  573. 
®=>6I6  (Or.)  Documents  not  certified  by  the 
judge  as  having  been  received  or  offered  in 
evidence  at  the  trial  cannot  be  considered  on 
appeal,  though  certified  by  the  clerk  below  and 
filed  in  the  appellate  court— State  v.  Rider,  152 
P.  497. 

(H)  TransmlBslon,  FlItnKt  Printing  and 
Service  of  Copies. 

^=»627  (Cal.App.)  Where  an  appeal  is  taken 
by  filing  and  serving  notice  thereof  and  giving 
an  undertaking,  the  appeal  must  be  dismissed 
under  appellate  court  rules  2  and  6^  where  no 
bill  of  exceptions  or  transcript  of  the  record  has 
been  filed.— Briles  t.  Paulson,  152  P.  942. 


(I)  Defeats,    Objectlona,   Ai 
CorreetloB. 


lendntent,   and 


<S=>655  (Utah)  In  spite  of  Comp.  Lavs  1907,  { 
3286,  a  bill  of  exceptions  will  not  be  struck 
from  the  record  where  it  was  served  in  time, 
but  was  not  finally  filed  and  settled  in  time.— 
Blackburn  v.  Baker,  162  P.  1184. 

(K)  tlneatlona  Preaented  for  Revlevr. 

^=9671  (CaLApp.)  Where  appeal  is  taken  on  a 
judgment  roll  alone,  findings  of  the  court  as  to 
the  facts  are  conclusive. — Turner  &  Dahnken  v. 
Bauer,  162  P.  308. 

«=>67l  (Idaho)  Where  there  is  no  bill  of  ex- 
-ceptions  or  stenographer's  transcript  settled 
by  the  judge,  the  case  will  be  considered  on  the 
judgment  roll  alone.— Chapman  v.  A.  H.  Averill 
Machinery  Co.,  152  P.  573. 
^=»67l  (Or.)  Where  the  evidence  does  not  ac- 
company the  transcript,  the  only  question  is 
whntber  the  pleadings  uphold  the  decree. — Unit- 


ed States  Nat  Bank  of  Salem,  Dr.,  t.  Shefier, 
152  P.  234. 

^=9684  (Mont)  On  appeal  from  order  vacat- 
ing default  sufficiency  of  proposed  answer  can- 
not be  questioned,  unless  the  answer  is  set  out 
in  the  bill  of  exceptions. — ^Morehouse  v.  Bynum, 
152  P.  477. 

®:?3688  (Or.)  Alleged  improper  argument  of 
counsel,  not  made  a  part  of  the  bill  of  excep- 
tions, will  not  be  considered. — Kahn  v.  Home 
Telephone  &  Telegraph  Co.  of  Portland,  152 
P.  240. 

®s»690  (Wash.)  The  exclusion  of  the  testimony 
of  a  competent  witness  which  should  have  been 
admitted,  where  the  record  does  not  show  that 
his  testimony  would  have  been  favorable  to  the 
appellant,  presents  no  error. — Hightower  v.  Un- 
ion Savings  &  Trust  Co.,  162  P.  1015. 
€=3704  (CaLApp.)  In  an  action  for  a  balance 
due  on  a  building  contract  failure  to  find  that 
the  balance  was  properly  withheld  for  lienB 
held  not  ground  for  reversal,  where  evidence 
thereof  was  not  shown  by  the  record. — Cava- 
naugh  V.  Carpenter,  152  P.  57. 
^=704  (Cal.App.)  Where  the  appeal  is  merely 
on  the  judgment  roll,  defendant  cannot  complain 
that  the  court  failed  to  find  on  his  allegations  of 
new  matter;  there  being  nothing  to  show  that 
evidence  in  support  of  such  avermects  was  in- 
troduced.—Parter  V.  Power,  152  P.  935. 
^=>706  (Wash.)  Exceptions  filed  and  indorsed 
heM  sufficient  to  show  the  trial  court's  consid- 
eration of  the  exceptions  in  passing  on  the 
motion  for  new  trial,  so  that  the  instructions 
might  be  considered  on  appeaL— Fraulc  y. 
Switchmen's  Union  of  North  America,  152  P. 
512. 

XI.  ASSIOmCZilfT  OF  ERBOR8. 

^=>724  (Old.)  Assignments  of  error,  not  clear- 
ly pointing  out  the  wrong  complained  of,  will 
not  be  reviewed.— Connelly  t.  Adams,  152  P. 
607. 

€ss»733  (Okl.)  An  assignment  of  error  alleging 
merely  that  the  court  erred  in  rendering  judg- 
ment for  one  party  and  against  the  other  pre- 
sents nothing  for  review.— Connelly  v.  Adams, 
152  P.  607. 

9=>750  (Okl.)  An  assignment  of  error  complain- 
ing of  the  insufficiency  of  evidence  held  not  to 
present  the  question  of  the  admissibility  of  cer- 
tain evidence.— Gulf,  a  &  S.  F.  Ky.  Co.  v. 
Williams,  152  P.  395. 

Xn.  BRIEFS. 

<^=757  (Cal.)  Under  Code  Civ.  Proc.  {  953c 
where  evidence  in  support  of  claim  of  title  by 
adverse  possession  was  not  printed  in  brief,  such 
claim  held  not  to  be  considered. — Town  of  St. 
Helena  v.  Merrlam,  152  P.  299. 
«=>757  (OkL)  The  brief  must  clearly  show  the 
evidence  complained  of  and  the  ground  on  which 
objection  to  the  evidence  is  predicated. — Con- 
nelly V.  Adams,  162  P.  607. 
«=>758  (Okl.)  Assignments  of  error  in  the 
brief  cannot  be  predicated  on  asaignments  con- 
tained in  tiie  petition  in  error  and  so  indefi- 
nite as  not  to  point  out  the  errors  complain- 
ed of.— Bouton  V.  Carson,  152  P.  131. 
€=3759  (Wash.)  Where  court  on  appeal  can 
discover  the  error  relied  upon  in  appellant's 
brief,  it  will  not  be  stricken  for  failure  to  com- 
ply with  Rem.  &  Hal.  Code,  §  1730,  and  Su- 
preme Court  rules  8  and  12,  requiring  assign- 
ments of  error  to  be  set  out  in  the  brief. — Moore 
V.  City  of  Spokane,  152  P.  999. 
®=>767  (Cal.App.)  Where  appellant's  brief  con- 
tained language  somewhat  intemperate,  but 
not  intended  to  refiect  upon  the  integrity  of 
the  trial  judge,  such  brief  would  not  be  stricken 
from  the  files  because  of  contemptuous  refer- 
ence to  the  trial  court— Miller  y.  Childs,  152 
P.  972. 
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4=»767  (Wash.)  In  spite  of  discourteous  lan- 
guage In  tlie  appellant's  brief  directed  to  the 
trial  judge,  although  it  merits  more  than  cen- 
sure, the  brief  held  not  to  be  stricken.— Pasco 
FVuit  Lands  Oo.  ▼.  Timmermann,  152  P. 
675. 

«S9773  (Ariz.)  Under  Civ.  Code  1913,  par. 
1266,  order  granting  new  trial  held  to  be  re- 
versed as  on  a  confession  of  error  by  appel- 
lee, who  filed  no  brief  and  made  no  argument. 
— Merrm  v.  Wheeler,  152  P.  869. 
©=3773  (Okl.)  Where  plaintiff  in  error  has  fil- 
ed brief,  and  defendant  in  error  has  not  filed 
brief  or  offered  excuse  for  his  failure,  the  Su- 
preme Court  need  not  search  the  record  to  find 
some  theory  on  which  to  sustain  the  judgment, 
but  judgment  may  be  reyersed.— Goodner 
Krumm  Co.  t.  J.  L.  Owens  Mfg.  Co.,  152  P.  86. 
«=9773  (Okl.)  Where  defendant  in  error  has 
filed  no  brief  and  given  no  excuse  for  his  fail- 
ure, and  the  brief  filed  by  plaintiff  in  error 
appears  reasonably  to  sastain  the  assignments 
of  error,  the  judgment  may  be  reversed.— Page 
Lumber  Co.  y.  Lawrence,  152  P.  101. 
$=3773  (Okl.)  Where  defendant  in  error  has 
filed  no  brief,  and  the  hrief  of  plaintiff  in  error 
reasonably  sustains  the  assifnments  of  error, 
the  court  may  reverse  the  judgment  without 
searching  the  record.— Williams  v.  Woodyard, 
152  P.  411. 

<8=>773  (Okl.)  Where  plaintiff  in  error  has  per- 
fected bis  appeal  and  defendant  in  error  has 
neither  filed  a  brief  nor  offered  excuse  for  such 
failure,  the  court  may  reverse  the  judgment 
without  searching  the  record,  if  the  brief  filed 
reasonably  sustains  the  assignments  of  error. 
— Bonham  v.  Parris,  152  P.  451. 
«=»773  (Okl.)  Where  plaintiff  in  error  fails  to 
file  brief  under  Supreme  Court  Rule  7  (137  Pac. 
ix),  and  it  appears  from  the  record  that  the 
appeal  is  wiuoat  merit  and  was  prosecuted 
for  delay,  the  judgment  will  be  affirmed. — 
Pyle  V.  Lloyd,  152  P.  1073 
«=9773  (Okl.)  Where  plaintiff  in  error  teJ3a 
to  file  brief  or  offer  any  excuse  for  not  so  do- 
ing, the  appeal  will  be  dismissed. — Skirvin  v. 
United  Kansas  Portland  Cement  Co.,  152  P. 
1121. 

«=>773  (Okl.)  Where  plaintiff  in  error  haa 
failed  to  file  a  brief  and  offered  no  excuse  for 
such  failure,  the  appeal  will  be  dismissed. — 
American  State  Bank  v.  McClure,  152  P.  1130. 
iS=>773  (Okl.)  Where  plaintiff  in  error  has  filed 
no  brief  and  offered  no  excuse  for  his  failure 
to  do  so,  the  appeal  will  be  dismissed.— Parks 
V.  McElhoes,  152  P.  1130. 
«=9773  (Wyo.)  Under  Supreme  Court  Bules 
14,  15,  21  (104  Pac.  xiii,  xiv),  held,  that  where 
no  briefs  were  filed  the  court  on  motion  of  the 
defendant  in  error  would  dismiss  the  appeal. 
— Pearce  v.  Holm,  152  P.  787. 


XXn.  DISMISSAI.,   WTTHDRAWAI., 
OR  ABAimONMENT. 

«=>780  (OkL)  Appeals  should  be  dismissed  on- 
ly for  want  of  jurisdiction,  because  of  apparent 
carelessness  or  indifference  of  counsel  or  liti- 
gant, or  for  failure  to  comply  with  the  rules 
of  court.- Knight  v.  CUnkscales,  152  P.  133. 
«=>780  (Okl.)  A  cross-petition  in  error  which 
fails  to  assign  as  error  any  action  reviewable 
wUl  be  dismissed.- Spaulding  v.  Beidleman,  152 
P.  367. 

®=>78l  (Okl.)  Where,  on  a  county  clerk's  ap- 
peal in  a  mandamus  by  a  school  district  officer, 
it  appears  that  both  officers  have  retired  from 
office  and  no  actual  relief  can  be  granted  other 
than  to  determine  liability  for  costs,  the  appeal 
will  be  dismissed.— Crigler  v.  Nichols,  152  P. 
843. 

«S978I  (Wash.)  Where  a  judgment  for  the 
balance,  with  costs^  rendered  for  defendants 
on  their  counterclaim  after  the  allowance  of 
an  amount  in  favor  of  the  plaintiff,  was  fully 
satisfied  of  record,  the  controversy  ceased,  and 


the  defendants'  appeal  preaenta  only  a  moot 
question  and  will  be  dismissed. — Maxham  v. 
Berne,  162  P.  673. 

®=»784  (Okl.)  Where  a  proceeding  in  error  is 
not  perfected  in  accordance  with  one  of  the  two 
methods  prescribed  by  Rev.  Ijaws  1910,  I  5240, 
which  is  selected,  it  will  be  dismissed.— Martin 
V.  Milnor,  152  P.  388. 

®p786  (Okl.)  An  appeal  which  is  manifestly 
frivolous  will  be  dismissed. — Greenless  v.  Beck- 
ett, 152  P.  349. 

®:=>786  (Okl.)  An  appeal  which  is  clearly  frivo- 
lous will  be  dismissed  on  motion. — Culbertson  t. 
Walton  Trust  Co.,  152  P.  355. 
«=>786  (Okl.)  A  clearly  frivolous  appeal  will 
be  dismissed. — Brown  v.  Starkweather,  152  P. 
371. 

®=>80l  (Or.)  The  court,  on  motion  to  dismiss 
an  appeal,  cannot  investigate  the  merits  of 
the  case. — Title  Insurance  &  Trust  Oo.  t. 
Northwestern  Long-Distance  Telephone  Cou 
152  P.  873. 

XV.  HUARINO  AKD  BEHEABIXO. 

$s>832  (Wyo.)  A  mere  incorrect  quotation, 
where  the  decision  of  the  court  was  baaed  up- 
on a  correct  understanding  and  not  upon  the 
incorrect  quotation,  is  an  error  subject  to  cor- 
rection by  the  court,  but  not  ground  for  rfr 
hearing.— Koehland  v.  Weber,  152  P.  167. 

XVI.   REVIEW. 
(A)  Scope  and  Bztent  lit  OeacraL 

®=»842  (Okl.)  l%e  erroneona  panting  of  a  new 
trial  will  be  reviewed,  where  it  involves  a  pure 
unmixed  question  of  law. — St.  Louis  &  S.  F.  B. 
Co.  V.  Wood,  152  P.  848. 
$=s>843  (Wash.)  Whether  plaintiff,  in  an  action 
for  injury  by  being  thrown  from  a  street  car, 
was  a  passenger  or  not,  held  immaterial,  in 
view  of  the  instruction  that  defendant  was  only 
required  to  exercise  ordinai7  care. — ^Hendrickson 
V.  Grays  Harbor  Ry.  &  light  Co.,  152  P.  092. 
®=>853  (Okl.)  Where  no  objections  or  excep- 
tions are  taken  to  instructions  given,  and  the 
giving  of  some  is  not  assigned  as  error  in  the 
motion  for  new  trial,  the  instructions  are  adopt- 
ed as  the  law  of  the  case. — Shawacre  v.  Morris, 
152  P.  835. 

<S=3856  (CaLApp.)  An  order  granting  a  new 
trial,  if  justified  on  any  ground  of  the  motion, 
will  be  sustained;  the  record  not  showing  such 
ground  was  excluded,  or  that  the  order  wa» 
on  another  ground  only.— Wright  t.  Xosemite 
Transp.  Co.,  152  P.  54. 

(O)  Parties  BnlUleA  to  Alleso  Blrror. 

«=»877  (Wash.)  Where,  in  action  to  enjoin 
execution  and  delivery  of  sheriff's  deed,  it  ap- 
peared that  plaintiff  had  no  right,  held,  that 
finding  as  to  rights  of  another  party  was  im- 
material so  far  as  he  was  concerned. — Coe  t. 
WormeU,  152  P.  716. 

€=>882  (Cal.)  Propriety  of  submission  of  aues- 
tion  to  jury  cannot  be  raised  on  appeal,  where 
submission  was  made  at  request  of  both  par- 
ties.— Realty  Bonds  &  Finance  Co.  v.  Point 
Richmond  Canal  &  Land  Co.,  152  P.  433. 
€=9882  (Mont)  An  appellant  cannot  predicate 
error  upon  the  exclusion  of  evidence  which  was 
rejected  upon  his  own  objection. — Bush  v.  Bak- 
er, 152  P.  750. 

(D)  Amend menta.    Additional    Proota,    and 
Trial  of  Cause  Anew. 

®=>889  (Mont.)  Pleading  attacked  first  on  ap- 
peal will  not  be  held  bad  for  defect  curabie 
by  amendment. — Ellingbouse  v.  Ajax  Live  iStock 
Co.,  152  P.  481. 

AJiawer  which  supplies  omission  in  com- 
plaint attacked  first  on  appeal,  or  assuming 
presence  of  omitted  fact,  will  be  deemed  to 
amend    complaint. — Id. 

Defective  pleading  wUl  be  held  amended  ia- 
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trial  court  to  conform  to  jttdcment  rendered  on 
evidence  introduced  without  objection. — Id. 

A  complaint  attacked  first  on  appeal  will  be 
considered  with  the  evidence,  and,  if  liability 
appears,  the  judgment  will  be  affirmed  as 
though  the  complaint  had  been  amended  be- 
low  to  conform  thereto. — Id. 

(B)   Preanmptlons. 

®=3907  (Ariz.)  Where  the  evidence  taken  was 
not  made  a  part  of  the  record,  the  findings  of 
fact  must  be  treated  as  supported  by  the  evi- 
dence—Gibson V.  Duncan,  152  P.  806. 
^:»907  (Ariz.)  Where  the  evidence  is  not  be- 
fore the  appellate  court,  it  must  be  presumed 
that  an  order  of  the  trial  court,  granting  a  non- 
suit on  the  ground  that  the  evidence  was  insuffi- 
cient to  support  the  allegations  of  the  com- 
plaint, was  correct— Piper  v.  Taylor,  152  P. 
863. 

4=9907  (CaLApp.)  It  will  be  presumed,  where 
an  appeal  is  on  a  judgment  roll  alone,  that  the 
evidence  justified  the  findings. — Mankins  v.  For- 
ward Movement  Syndicate,  152  P.  313. 
4es>930  (Idaho)  Where  the  instructions,  con- 
strued as  a  whole  reasonably  harmonize,  it  will 
be  assumed  that  the  jury  gave  consideration  to 
the  whole  charge,  rather  than  to  an  isolated 
portion  thereof.— Osborn  v.  Gary,  152  P.  473. 
^=3930  (Okl.)  In  determining  if  a  verdict  is 
sustained  by  sufficient  evidence,  all  evidence,  in- 
cluding every  reasonable  inference  therefrom 
which  supports  the  verdict,  must  be  accepted 
as  true.— Chicago,  E.  I.  &  P.  Ey.  Co.  v.  Gil- 
more,  152  P.  1096. 

^s>933  (Cal.)  If  an  order  granting  a  new 
trial  may  be  supported  on  any  ground,  that 
will  be  presumed  to  be  the  one  upon  which  the 
court  rested  its  action. — Hitchcock  v.  Booney, 
162  V.  913. 

«=>933  (Okl.)  The  granting  of  a  new  trial  will 
not  be  distnrbed  unless  it  clearly  appears  that 
tlie  court  erred  in  deciding  some  unmixed 
question  of  law,  and  that  the  order  granting 
the  new  trial  is  based  on  such  error. — Freeman 
v.  Farmers'  &  Merchante'  Bank,  152  P.  105. 
«=>935  (Mont.)  Where  the  bill  of  exceptions 
on  appeal  from  order  setting  aside  a  default 
contains  recital  of  trial  court  that  proposed 
answer  of  moving  defendant  was  submitted,  the 
existence  of  an  answer  disclosing  a  defense  will 
b«  assumed. — Morehouse  v.  Bynum,  152  P.  477. 

(F)  Dlacretlon   of  liowcr  Conrt. 

«s>954  (Okl.)  The  discretion  of  the  court  in 
granting  a  temporary  injunction  pending  litiga- 
tion will  not  be  disturbed  in  the  absence  of  a 
clear  abuse  of  discretion,  unless  it  was  granted 
without  authority  or  in  violation  of  statute. — 
Galbreath  v.  McLane,  152  P.  355. 
€=3957  (CaLApp.)  An  order  of  the  trial  court, 
setting  aside  a  default  and  permitting  a  trial 
on  the  merits,  will  not  be  disturbed,  without 
a  clear  showing  of  an  abuse  of  discretion. — 
Francis  v.  Tracey,  152  P.  62. 
^=>957  (Okl.)  A  ruling  on  an  application  to 
vacate  or  modify  a  judgment  by  dttault  pursu- 
ant to  Rev.  Laws  1910,  §  5267,  will  not  be  dis- 
turbed, in  the  absence  of  a  clear  abuse  of  dis- 
cretion.—Stainbrook  V.  Meskill,  152  P.  820. 
4s»959  (Kan.)  Ordinarily  it  is  not  ground  for 
reversal  to  sustain  an  objection  to  a  motion 
to  amend  a  petition. — German-American  State 
Bank  v.  Badders,  152  P.  651. 
€=>970  (Okl.)  Permitting  evidence  to  be  in- 
troduced out  of  its  order  will  not  be  disturbed 
in  the  absence  of  a  clear  abuse  of  discretion. 
— Lamont  Mercantile  Co.  v.  Pibum,  152  P.  112. 
4=»970  (Wash.)  Discretion  of  court  in  the  ex- 
clusion of  evidence  offered  in  rebuttal,  but,  in 
fiict,  a  part  of  the  plaintifTa  case  in  chief,  will 
not  be  reviewed  unless  abused. — Hightower  v. 
Union  Savings  &  Trust  Co.,  152  P.  1015. 


9=»977  (Okl.)  An  order  granting  a  new  trial 
will  not  be  reversed  in  the  absence  of  clear  in- 
jurious error  as  to  some  unmixed  question  ot 
law.— Osage  Mercantile  Co.  v.  Harris,  152  P. 
408. 

<S=3979  (Cal.App.)  An  order  granting  a  new 
trial  on  the  ground  that  the  evidence  did  not 
justify  the  verdict  will  not  be  disturbed  unless 
an  abuse  of  discretion  clearly  appears.— Wright 
V.  Tosemite  Transp.  Co.,  152  P.  64. 
<»=>98l  (Wash.)  The  discretion  of  the  trial 
court  in  granting  a  new  trial  where  there  is  a 
conflict  as  to  whether  the  ground  of  newly 
discovered  evidence  is  sustained,  will  not  be 
disturbed  on  appeal,  where  the  newly  discover- 
ed evidence  is  in  part  immaterial  and  in  part 
cumulative.— Olson  v.  Seldovia  Salmon  Co.,  152 
P.  1033. 


(G) 


^ncstloiiB  ot  Fact,  Verdlota,  and  Find- 
tnara. 


^s>994  (Kan.)  Where     apparently     the     trial 
court,   which   saw   plaintiff  and   his   wife   and 
daughters  on  the  witness  stand,  did  not  believe 
their  stories,  the  Supreme  Court  will  not  sub- 
stitute its  judgment  for  that  of  the  trial  court 
—Scott  V.  King,  152  P.  653. 
®=>999  (Okl.)  The  jury's  decision  on  a  question 
of  fact  will  not  be  disturbed  by  the  Supreme 
Court   unless   error   is   clearly  shown.— Silver- 
wood  V.  Carpenter,  152  P.  381. 
$s>IOOI.    A  verdict   reasonably   supported    by 
evidence  will  not  be  disturbed. 
— (Idaho)  Price  v.  North  American  Accident  Ins. 

Ca,  152  P.  806; 
(Okl.)  Mott  V.  Hull,  152  P.  02;  Sun  Accident 

Co.  V.  Bunn,  Id.  370. 
9=>I00I  (CaLApp.)  The    appellate    court    will 
not  review  a  finding  of  the  jury  when  the  evi- 
dence will  support  a  verdict  either  way. — Wea- 
ver V.  Carter,  152  P.  323. 
€=91001   (Idaho)  A  verdict   sustained   by   sub- 
stantial   evidence,    finding    that    the    business 
done  by  defendant  was  under  a  contract  other 
than   that  sued  on,   could   not   be  disturbed. — 
White  Co.  V.  Means,  152  P.  1050. 
€=»IOOI  (Okl.)  A  judgment  based  on  a  verdict 
reasonably  supoorted  by  the  evidence,  will  not 
be  disturbed.— Newcomer  v.  Sheppard,  152  P. 
66. 

€=3 1 00 1  (OkL)  Bindings  reasonably  supported 
by  evidence  will  not  be  disturbed. — Anderson  v. 
Rose,  152  P.  102. 

«=»IOOI  (Okl.)  A  verdict  l«  sustained  by  suf- 
ficient evidence  if  there  is  any  evidence  what- 
ever reasonably  tending  to  support  it— Chicago, 
R.  I.  &  P.  Ry.  Co.  V.  Gilmore,  152  P.  1096. 

Only  when  the  court  can  say  that  an  infer- 
ence of  proximate  cause  is  unwarranted  by  the 
evidence  will  a  verdict  by  the  jury  thereon  be 
disturbed.— Id. 

A  verdict  based  on  opinion  evidence  will  not 
be  di,<:turbcd,  though  the  court  may  not  have 
actual  scientific  Imowledge  sufficient  to  enable 
it  to  affirm  that  the  verdict  predicated  on  an 
inference  from  proven  basic  facta,  is  correct, 
unless  it  clearly  appears  unwarranted. — Id. 
®=>IOOI  (Or.)  In  action  for  injury  to  a  third 
person  from  defendant's  automobile  negligently 
operated  by  its  regular  driver,  held,  in  view  of 
the  Constitution  as  amended  in  1910  by  adop- 
tion of  article  7,  8  3  (see  Laws  1911,  p.  7),  that 
jury's  finding  as  to  scope  of  employment  was 
conclusive. — Kahn  v.  Home  Telephone  &  Tele- 
graph Co.  of  Portland,  152  P.  240. 

€=>IOOI  (Utah)  A  general  verdict  cannot  be  up- 
held on  appeal  where  there  is  no  substantial  evi- 
dence in  favor  of  some  of  the  elements  which 
are  assumed  to  exist— Cobb  v.  Hartenstein,  152 
P.  424. 

€=3 1 002  (Cal.)  Where  evidence  is  conflicting, 
finding  of  jury  as  to  status  of  account  will  not 
be  disturbed  on  appeal. — Realty  Bonds  ^^tff 
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nance  Co.  t.  Point  Richmond  Canal  &  Land 
Co.,  152  P.  433. 

®=>I002  (Cal.App.)  Where  there  is  a  substan- 
tial conflict  in  the  eridence,  findings  and  judg- 
ment of  trial  court  will  not  be  disturbed.— Lund 
V.  Atchison,  T.  &  S.  F.  By.  Co.,  152  P.  316. 
9=»I002  (Okl.)  Under  conflicting  evidence  rel- 
atiye  to  the  terms  of  a  guardian's  sale,  held 
that,  the  question  as  to  who  was  to  pay  the 
taxes  being  for  the  jury,  their  verdict  will  not 
be  disturbed.— Sampson  v.  Mason,  152  P.  100. 
^=>I002  (Okl.)  A  verdict  sustained  by  compe- 
tent evidence  will  not  be  disturbed,  though  the 
evidence  is  conflicting. — Webster  v.  Robinson, 
152  P.  58a 

€=»I002  (Or.)  Under  Const  art.  7,  J  3,  jury's 
finding  as  to  question  of  fact  on  conflicting  evi- 
dence held  not  reviewable  by  the  Supreme 
Court.- Adams  v.  Corvallis  &  E.  B.  Co.,  152 
P.  504. 

«=»I002  (Utah)  Where  there  waa  «  direct  con- 
flict in  the  evidence,  the  question  was  for  the 
jury,  and  its  determination  will  not  be  reviewed 
on  appeal.— Boyd  v.  Topham,  162  P.  1185. 
<S=>I003  (Utah)  Under  the  Constitution,  the 
Supreme  Court  cannot  pass  upon  the  weight  of 
the  evidence  in  law  cases.— Scott  v.  Austin, 
152  P.   1178. 

®=3|003  (Wash.)  An  appellate  court  will  not 
set  aside  a  judgment  on  a  verdict  as  against  the 
preponderance  of  evidence,  where  there  is  evi- 
dence on  every  material  question  necessary  to 
sustain  recovery.— Farraris  v.  S.  B.  Slade  Lum- 
ber Co.,  152  P.  680. 

€=>I004  (Wash.)  The  conrts  cannot  interfere 
with  damages  awarded  by  a  jury  in  a  personal 
injury  case,  except  where  grossly  dispropor- 
tionate to  injury  suffered. — Blau  v.  Puget 
Sound  Traction,  Light  &  Power  Co.,  152  P. 
1028. 

®=3l005  (Okl.)  A  verdict  supported  by  evi- 
dence and  approved  by  the  trial  court  cannot  be 
disturbed.— Bouton  v.  Carson,  152  P.  131. 
<S=>I008  (Cal.App.)  The  credibility  of  a  wit- 
ness is  for  the  trial  court,  and  not  an  appellate 
court. — Clinton  Fireproofing  Co.  of  California  ▼. 
Granfield,  152  P.  S17. 

$=>I009  (Wash.)  In  suit  to  foreclose  mechan- 
ics' liens,  findings  as  to-  disputed  questions  of 
fact,  if  supported  by  a  preponderance  of  the 
evidence,  must  be  followed. — ^Adams  v.  Dose, 
152  P.  9. 

€=3 1 010  (CaLApp.)  A  judgment  will  be  upheld 
where  there  is  evidence  in  the  record,  not  in- 
herently improbable,  sufficient  to  supi>ort  the 
findings.— Stohlman  v.  Martin,  152  P.  319. 
®=>I0I0  (Or.)  A  finding  of  the  trial  court  sup- 
ported by  a  preponderance  ot  evidence  must 
be  upheld  on  appeal.— Singleton  ▼.  Rhodes,  152 

®=»I0I0  (Utah)  A  finding  of  the  court  below 
will  not  06  disturbed  on  appeal  when  support- 
ed by  substantial  Evidence.- Schwab  Safe  & 
Lock  Co.  v.  Snow,  152  P.  171. 
€=91010  (Wash.)  A  decision  of  the  lower  court, 
amply  sustained  by  the  testimony,  will  not  be 
disturbed. — Denny-Renton  Clay  &  Coal  Co.  v. 
Johnson,  152  P.  1017. 

€=»IOI  I  (CaL)  Where  there  is  a  conflict  in  the 
evidence,  the  finding  of  the  lower  court  as  to 
facts  will  not  be  disturbed.— Cerruti  Mercantile 
Co.  v.  Simi  Land  Co.,  152  P.  727. 
€=3 1 01 1  (Cal.App.)  The  findings  and  judgment, 
being  on  a  substantial  conflict  of  evidence,  will 
not  be  disturbed  on  appeal. — Aizenberg  v.  Ander- 
son, 152  P.  313. 

<es>IOII  (CaLApp.)  That  a  witness  is  flatly 
contradicted  raises  only  a  conflict  of  evidence, 
not  available  on  appeal  to  overthrow  the  find- 
ings.— Clinton  Fireproofing  Co.  of  California  v. 
Granfield,  152  P.  317. 

<S=slOII  (Cal.App.)  The  finding  of  fact  on  con- 
flicting evidence  as  to  an  agent  exceeding  his 
aathority  in  issuing  a  note  for  a  k>an  will  not 


be  disturbed  on  appeal. — Schndder  ▼.  Anthony, 
152  P.  318. 

«=>IOII  (Kan.)  Findings  of  fact  based  on  sub- 
stantial, though  conflicting,  evidence  will  not  be 
disturbed.— Scott  v.  King,  152  P.  663. 
<S=»IOII  (Kan.)  A  judgment  on  a  trial  without 
a  jury  that  the  evidence  was  sufficient  to  over- 
come the  presumption  that  insured  did  not  com- 
mit suicide  could  not  be  disturbed  where  the  evi- 
dence was  conflicting. — Perkins  v.  Great  West- 
ern Accident  Ass'n  of  Des  Moinea,  Iowa,  152 
P.  786. 

^=3lOII  fOU.)  A  general  finding  of  the  court 
is  condusSve  on  all  doubtful  and  disputed  ques- 
tions of  fact.— Davis  v.  First  State  Bank  of 
Norman,  152  P.  122. 

(3=3 1 01 1  (Okl.)  Where  the  testimony  Is  con- 
flicting, the  court's  general  finding  is  conclu- 
sive on  all  disputed  questions  of  fact. — Conner 
V.  Warner,  152  P.  1116. 

<S=>I0I2  (Cal.)  The  weight  of  the  evidence  te 
committed  exclusively  to  the  trial  court,  and 
cannot  be  considered  on  appeal  to  the  Supreme 
Court— Hitchcock  v.  Rooney,  152  P.  913. 
^^1015  (Cal.)  Order  granting  a  new  trial  on 
the  gronnd  that  the  evidence  submitted  was 
insufficient  to  support  a  judgment  on  previous 
finding,  without  specifying  which  of  the  pro- 
bative facts  found  was  without  sufficient  sap- 
port  could  not  be  reversed.— Hitchcock  v. 
Rooney,  162  P.  913. 

<8=»I024  (Colo.)  Under  Rev.  St.  1908^  §§  6865, 
6966,  decision  of  judge  on  petition  for  change 
of  venue  on  account  of  local  prejudice  held  a 
determination  of  a  matter  of  fact,  not  review- 
able.—People  T.  District  Court  of  Third  Judi- 
cial DUt.,  152  P.  149,  164. 

^=>I024  (Mont.)  In  absence  of  a  showing  that 
the  evidence  is  insufficient  to  warrant  it,  a 
conclusion  of  fact  on  a  motion  to  vacate  a 
default  will  be  accepted  on  appeal. — ^Morehouse 
T.  Byniun,  152  P.  477. 

(II)  Harnleaa  Error 

®=3l026  (Okl.)  Where  it  appears  from  an  in- 
spection of  the  entire  record  that  plaintiff  In 
error  has  not  suffered  injury  from  the  error 
shown,  the  judgment  will  be  affirmed. — Larimore 
Hardware  Co.  v.  Loengrich,  152  P.  349. 
€=sl03l  (Okl.)  Where  error  has  been  commit- 
ted, the  Supreme  Court  should  determine  from 
an  inspection  of  the  entire  record  whether  de- 
fendant has  suffered  material  injury. — O.  B. 
Garrison  &  Co.  v.  Meyers,  152  P.  838. 
<S=>I032  (Colo.)  Plaintiff  in  error  has  burden 
of  showing  reversible  error. — Denver  Dry  Goods 
Co.  V.  Jester,  152  P.  903. 

«=>I032  (OkL)  The  burden  is  on  plaintiff  in 
error  to  show  that  prejudicial  error  was  com- 
mitted below. — L.  £1.  Harmon  &  Son  v.  Majors, 
152  P.  450. 

®=>I033  (Okl.)  Elrror,  if  any,  in  requiring  a 
remittitur  was  in  defendant's  favor,  and  there- 
fore not  a  matter  of  which  he  could  complain. 
— Grosshart  v.  Shaffer,  152  P.  441. 
€=9 1 033  (Wash.)  No  error  can  be  predicated 
on  instructions  favorable  to  the  appellant — 
Frank  v.  Switchmen's  Union  of  Korth  America, 
152  P.  512. 

<S=»I039  (CaLApp.)  Where  the  court  did  not 
find  against  defendant  on  a  particular  count  of 
the  complaint,  he  cannot  complain  of  the  in- 
sufficiencies of  that  count— Parker  v.  Power, 
162  P.  935. 

€=>I039  (Or.)  In  a  servant's  action  for  injury, 
requiring  him  to  elect  upon  which  of  causes  of 
action  asserted  by  his  complaint  he  would  rely 
held  not  prejudicial  to  defendant. — Ramaswamy 
v.  Hammond  Lumber  Co.,  152  P.  223. 
®=9|040  (CaLApp.)  Brror  in  overruling  a  de- 
murrer to  the  complaint  is  harmless,  when  the 
complaint  is  subsequently  amended  so  as  to  cure 
the  error.— Turner  &  Dahnken  y.  Bauer,  152  F. 
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«s>l04l  (Cal.App.)  A  trial  amendment  where- 
by the  amount  of  damages  claimed  was  increased 
is  harmless,  where  the  award  was  much  less 
than  the  amount  claimed  in  the  first  instance. — 
Stohlman  t.  Martin,  152  P.  319. 
«=s>l04l  (Kan.)  Refusal  to  aUow  &  belated 
amendment  to  the  petition  held  not  (rraond  for 
reversal,  where  evidence  on  the  sabject-matter 
of  the  proposed  amendment  was  admitted. — 
German-American  State  Bank  v.  Badders,  162 
P.  651. 

<S=>I043  (Or.)  Where  the  bias  of  the  trial 
judge  against  the  defendant  plainly  appears 
from  the  judge's  statements  before  trial,  the 
plaintiff  is  entitled  to  have  the  cause  reversed 
for  error  in  refusing  to  grant  change  of  venue 
from  judge,  although  the  record  discloses  no 
prejudice  in  the  trial. — Rugenstein  v.  Otten- 
heimer,  152  P.  215. 

^=31047  (Wash.)  Brror  in  striking  out  evidence 
is  not  prejudicial,  where  the  court  in  its  in- 
structions assumed  the  only  fact  which  the 
stricken  evidence  was  competent  to  prove. — 
Marks  v.  City  of  SeatUe,  152  P.  706. 
«s>l048  (OkL)  Under  Rev.  Laws  1910,  i  6005, 
Md,  that  error  in  asking  a  witness  on  rebuttal 
whether  the  testimony  of  another  witness  was 
true  did  not  require  a  reversal,  where  it  did  not 
appear  that  a  miscarriage  of  justice  probably 
resulted.— Bouton  v.  Carson,  152  P.  131. 
9S9I048  (Wash.)  £hrTor  in  sustaining  objection 
to  a  question  on  cross-examination  was  not 
prejadicial,  where  a  subsequent  question  cover- 
ing practically  the  same  matter  was  allowed 
and  answered. — Marks  v.  City  of  Seattle,  152 
P.  T06. 

4=»I050  (Cal.)  The  purpose  of  a  letter  written 
by  the  beneficiary's  attorney  to  the  insured  be- 
ing limited  to  show  attempt  to  make  proof  of 
death  under  the  terms  of  the  policy,  its  admis- 
sion was  harmless,  notwithstanding  declarations 
in  it — ^Benjamin  v.  District  Grand  Lodge  No. 
4,  Independent  Order  B'Nai  B'rlth,  152  P.  731. 
^s>l050  (Or.)  In  employe's  action  for  injury 
against  municipal  corporation  designated  a  port, 
error,  if  any,  in  admitting  statement  of  port 
commissioner  that  one  B.  was  plaintiff's  boss, 
held  harmless.— Maekay  v.  Commission  of  the 
Port  of  Toledo,  152  P.  250. 
4=91050  (Wash.)  Erroneous  admission  of  letter 
from  lessor,  stating  that  lessee  mifht  pay  $1,- 
000  instead  of  one-third  of  grain  raised  as  rent, 
held  prejudicial  to  the  lessor.— Farley  v.  Let- 
terman,  152  P.  515. 

«=9l05l  (Kan.)  The  admission  of  evidence  on 
the  theory  of  market  value  of  a  freight  ship- 
ment, instead  of  actual  value,  held  harmless, 
where  the  competent  evidence  warranted  the 
amount  allowed.— Collins  v.  Union  Paa  B.  Co., 
152  P.  649. 

€=»I052  (Cal.)  The  erroneous  admlBsion  of  in- 
competent testimony  must  be  considered  harm- 
IcMi  where  there  was  other  competent  evidence 
tothe  same  effect— Barlow  v.  Pnnk,  152  P.  290. 

4=9(052  (Colo.)  Defendant  in  ejectment  estab- 
Usbing  title  under  a  tax  deed,  any  error  in  ad- 
mission of  evidence  that  plaintiff  did  not  have 
any  title  was  harmless.— Gibson  v.  Brown,  152 
P.  1160. 

®=»I053  (Or.)  In  a  servant's  action  for  in- 
jory,  held,  in  view  of  the  charge  and  the 
amount  of  the  verdict,  that  defendant  was  not 

Srejudiced  by  the  temporary  admission  of  evi- 
ence  as  to  what  plaintiff  would  be  capable  of 
earning  as  a  mining  engineer. — Samaswamy  v. 
Hammond  Lumber  Co.,  152  P.  223. 

Where  an  injured  servant  alleged  that  he  was 
taking  a  course  in  electrical  engineering,  evi- 
dence that  the  salary  of  the  mechanical  en- 
gineer was  $3,(X)0  per  year  and  over  held  not 
prejudicial  in  view  of  instruction. — Id. 
4b9|054  (Wash.)  Admission  of  incompetent  or 
irrelevant  evidence  in  equity  case  held  not  re- 


ymiUe  error,  if  there  is  sufficient  competent 

evidence  to  sustain  the  finding  and  judgment.— 
Coe  V.  Wormell,  152  P.  716. 
®=9l056  (Cal.App.)  In  an  action  on  a  note,  any 
error  in  the  court's  excluding  a  ledger  contain- 
ing items  not  shown  to  have  been  transferred 
from  another  book  under  circumstances  to  be 
regarded  as  original,  under  Code  Civ.  Proc.  | 
1947.  held  harmless. — Miller  &  Lux  t.  Dunlap, 
162  P.  809. 

4=91057  (Idaho)  Sustaining  objectioDS  to  ques- 
tion propounded  on  cross-examination  to  de- 
fendant testifying  as  an  expert  held  imma- 
terial, where  he  had  admitted  the  substance  of 
the  answer  sought. — Osborn  v.  Cary,  152  P. 
473. 

®=»I057  (Kan.)  Exclusion  of  evidence  bearing 
on  a  fact  as  to  which  there  was  no  dispute  held 
not  error.— Stockyards  State  Bank  v.  Mer- 
chants' State  Bank,  152  P.  769. 
€=>I06I  (Ariz.)  The  entry  of  an  involuntary 
nonsuit,  while  erroneous  under  Civ.  Code  1913, 
par.  519,  held  harmless  as  to  plaintiff,  who  did 
not  furnish  sufficient  evidence  to  justify  a  find- 
ing in  his  behalf.— Piper  v.  Taylor,  152  P.  863. 
4>9l064  (Kan.)  Giving  instructions  on  the  theo- 
ry of  market  value  of  a  foreign  shipment,  in- 
stead of  actual  value,  held  harmless,  where  com- 
petent evidence  warranted  the  amount  allowed. 
— CoUins  V.  Union  Pac.  B.  Co.,  152  P.  649. 
<&=»I064  (Okl.)  Instruction  that  "duress"  means 
such  a  poweriful  inflnence  over  another  as  to 
take  away  his  free  agency  and  destroy  the 
power  of  withholding  assent  in  a  person  of 
ordinary  firmness  held  ground  for  reversal,  espe- 
cially where  an  Instruction  was  requested  ia 
the  words  of  Rev.  Laws  1910,  {  900.— Britton 
T.  Lombard,  152  P.  590. 

4=>I064  (Okl.)  A  judgment  will  not  be  disturb- 
ed because  of  an  erroneous  instruction,  where 
the  jury  was  not  misled  thereby. — Teague  v. 
Adams,  152  P.  826. 

Where  it  appears  that  an  inaccurate  instruc- 
tion could  not  have  misled  the  jury  in  view  of 
the  evidence,  the  inaccuracy  wiU  not  require  a 
reversal.— Id. 

<3=9l068  (Wash.)  Plaintiff,  whose  action  for 
malicious  prosecution  was  dismissed  because  of 
the  evidence  of  probable  cause,  could  not  com- 
plain of  unfavorable  instructions,  though  tech- 
nically incorrect. — Hightuwer  v.  Union  Savings 
&  Trust  Co.,  152  P.  1016. 
®=>I07I  (Okl.)  Where  the  evidence  is  undis- 
puted, and  merely  a  question  of  law  ia  thereby 
presented,  a  refusal  of  the  court  to  state  in 
writing  ita  conclusi<His  of  fact  found  sepamtely 
from  its  condnsions  of  law,  if  erroneous,  is 
harmless.— Gulf,  O.  &  8.  F.  By.  Co.  v.  Williams, 
152  P.  395. 

4=3 1 071  (Utah)  That  the  findings  of  fact  and 
conclusions  of  law  were  signed  outside  of  the 
district  in  which  the  case  was  tried,  by  the 
judge  of  another  district  called  under  the  stat- 
ute, held  immaterial,  where  the  judge  sub- 
sequently filed  similar  findings  on  conclusion 
in  the  district.— Scott  y.  Austin,  162  P.  1178. 

(I)  GSrror  Waived  In  Appellate  Court. 

$=9|078  (Okl.)  An  assignment  of  error,  not  ar^ 
gued  in  the  brief  or  supported  by  authorities, 
will  be  deemed  abandoned. — Connelly  v.  Adams, 
152  P.  607. 

4=9|078  (Wash.)  A  point  not  raised  in  the  trial 
court  or  on  appeal  will  not  be  considered. — 
Marks  v.  City  of  SeatUe,  152  P.  706. 

(K)  Snbseqaent  Appeals. 

€=»I097  (Cal.App.)  Decision  of  District  Court 
of  Appeal,  where  there  was  no  application  for 
transfer  to  the  Supreme  Court  within  30  days, 
held  conclusive  as  that  of  a  court  of  last  re- 
sort—Hill V.  Maryland  Casualty  Co.,  162  P. 
953.  ^^^ 
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«s»l097  (Okl.)  A  question  decided  on  appeal 
ordinarily  becomes  tne  law  of  the  case,  and  can- 
not be  considered  on  a  second  appeal. — City  of 
Ardmore  v.  CoIl)ert,  152  P.  603. 

4s»t099  (Cal.App.)  Where,  on  former  appeal 
to  the  Supreme  Court,  a  point  was  not  raised 
or  discussed^  the  decision  of  the  Supreme  Court 
is  not  res  judicata  as  to  such  point  on  second 
appeal  to  the  Court  of  Appeals.— Knight  t. 
Hall,  152  P.  952. 

(S=3l099  (CaLApp.)  Decision  of  District  Court 
of  Appealj  reversing  because  the  trial  court 
failed  to  find  on  material  issue,  which  was  so 
only  if  law  of  case  was  as  claimed  by  plaintiff, 
held  to  establish  law  of  the  case  for  plaintiff. — 
HiU  V.  Maryland  Casualty  Co.,  152  P.  953. 

XVH.  DETEBinNATION  AND  DIS- 
POSITION  OF  CAUSE. 

<C)  Modlfloatlon. 

^=>II5I  (Wash.)  A  judgment  will  not  be  re- 
versed for  error  in  calculation  of  interest,  where 
the  error  can  be  corrected. — Marks  t.  City  of 
SeatUe,  152  P.  706. 

(D)  ReTeraal. 

<S=tl70  (Mont.)  Under  Rev.  Codes,  i  66»3,  a 
judgment  for  plaintiff  which  is  manifestly  just 
will  not  be  reversed  for  error  at  the  trial,  since 
the  substantial  rights  of  defendants  cannot 
have  been  prejudiced. — State  v.  Getchell,  1S2 
P.  480. 

^s>ll70  (Mont.)  Where  properly  attacked  be- 
low, sufficiency  of  pleading  will  be  determined, 
but  only  in  conformity  with  Rev.  Codes,  i 
6593,  providing  that  no  judgment  shall  be  re- 
versed for  error  not  affecting  substantial  rights. 
— Ellinghouse  y.  Ajax  Live  Stock  Co.,  152  P. 
481. 

®=>II70  (Okl.)  Bxclnsion  of  evidence,  if  error, 
held  harmless,  under  Rev.  Laws  1910,  1  6005, 
where  it  was  largely  cumulative.— lumertson 
V.  Vandeventer,  152  P.  107. 

4s>li70  (Okl.)  That  the  pleadings  were  taken 
to  the  jury  room  without  consent  of  the  parties 
held  not  to  require  a  reversal  under  Rev.  Laws 
1910,  §  6005,  where  the  verdict  was  not  exces- 
sive.—Dane  V.  Bennett,  152  P.  347. 

4s>l  170  (Okl.)  A  judgment  will  not  be  reversed 
because  ol  errors  not  affecting  substantial  rights. 
— Larimore  Hardware  Co.  t.  Loengrich,  152  P. 
349. 

€=»II70  (Okl.)  An  erroneous  instruction  rela- 
tive to  the  issue  presented  by  defendant's  coun- 
terclaim held  harmless,  under  Rey.  Laws  1910, 
§  4791,  where  there  was  no  legal  evidence  to 
support  the  counterclaim. — Clarke  v.  Uihlein, 
152  P.  589. 

^s»ll70  (Okl.)  Errors  in  the  pleadings  or  pro- 
ceedings will  be  disregarded  where  they  do  not 
affect  the  substantial  rights  of  the  adverse  par- 
ty.—©. B.  Garrison  &  Co.  v.  Meyers,  152  P.  838. 
Where  the  errors  complained  of  do  not  cause 
substantial  injury  or  injustice  to  the  complain- 
ing party,  the  judgment  will  be  affirmed. — Id. 

<S=>II70  (Or.)  Under  Const,  art.  7,  §  3,  where 
the  court  on  appeal  considers  a  complete  record 
and  is  of  the  opinion  that  the  jndgment  was  such 
as  should  have  been  rendered,  the  judgment  will 
be  affirmed  in  spite  of  errors  assigned. — ^Hanna 
V.  Alluvial  Farm  Co.,  152  P.  103. 

^=9)177  (Wash.)  Erroneous  admission  of  evi- 
dence on  one  cause  of  action  held  to  require  a 
new  trial,  where  verdict  covered  all  the  causes 
of  action  and  counterclaims  in  one  general 
award. — Farley  v.  Letterman,  162  P.  615. 

<S=»1I78  (Kan.)  Under  Code  Civ.  Proc.  §  307 
(Gen.  St.  1909, 1  5001),  held  that  in  an  engineer's 
action  for  injuries,  a  new  trial  should  be  limited 
to  the  issue  of  comparative  negligence. — Hallou 
▼.  Atchison,  T.  &  B.  F.  Ry.  Co.,  152  P.  2&k. 


(F)   Mandate    and    ProeeedtnKS    !■    I/ovrer 
Con  rt. 

<S=>II95  (Cal.)  The  doctrine  of  the  law  of  the 
case  governing  on  retrial  applies  only  to  the 
principles  of  law  laid  down  and  where  the 
facts  are  the  same ;  hence,  where  the  facts  on 
retrial  are  not  the  same,  the  decision  on  the 
former  appeal  is  not  necessarily  binding. — 
CoweU  T.  Snyder,  152  P.  920. 
4=9 1 195  (Or.)  Law  laid  down  as  applicable  to 
a  case  on  appeal  remains  the  law  of  tliat  case 
for  all  future  proceedings. — Rugenstein  v.  Ot- 
tenheimer,  152  P.  215. 

®=>I204  (Colo.)  Court  of  Appeals  judgment  of 
affirmance  becomes  effective,  so  as  to  set  run- 
ning the  60  days  within  which  trial  court 
judgment  provides  for  a  payment,  only  on  ex- 
piration of  time,  under  Court  of  Appeals  Rules 
18,  19  (127  Pac.  x),  for  petition  for  rehearing, 
when  remittitur  can  issue.— Norris  ▼.  Kelsey. 
152  P.  1167. 

ZVni.  XJABIUTIES  ON  BONDS  AND 
UNDERTAKINGS. 

*»f23e  (Okl.)  Under  Laws  1915,  c.  249,  judg- 
ment will  be  entered  against  the  sureties  on 
a  supersedeas  bond  where  judgment  has  gone 
against  plaintiff  in  error.— Long  t.  O.  B.  Lang 
&  Co.,  162  P.  1078. 

APPEARANCE. 

See  Appeal  and   Error,  €=343S. 

^=>9  (Okl.)  Where  a  party  moves  on  nonjn* 
risdictional,  as  well  as  jurisdictional,  grounds 
to  vacate  a  jndgment,  he  enters  a  general  ap- 
pearance which  has  the  same  effect  as  though 
entered  at  the  trial.— Montgomery  v.  Wm.  Cam- 
eron &  Co.,  162  P.  39a 

APPLIANCES. 

See  Master  and  Servant,  ^=>101-12L 

APPLICATION. 

See  Payment,  4s>42. 

APPOINTMENT. 

See  Guardian  and   Ward,   4=313;    Municipal 
Corporations,  <S=9l33;  Trusts,  <S=»160-169. 

APPORTIONMENT. 

See  Municipal  <%rporations,  4=>46Sb 

APPROPRIATION. 

See  Water*  and  Water  Courses,  4s»140k 

APPROVAL 

See  Contracts,   <S=»284-28S. 

APPURTENANCES. 

See  Easements,  4=93. 

ARGUMENT  OF  COUNSEL 

See  Criminal  Law,  4=9703,  722^,  1171;   Tri- 
al, <S=>12S. 

ARREST. 

See  Oonstitutional  Law,  4=>83. 

ASSAULT  AND  BATTERY. 

See  Homicide,  4s»292;    Rape,  «=>16,  63. 

n.   CBIBnNAI.    RESFONSIBIX.ITY. 

(A)   Offennes. 

4^:967  (Idaho)  A  person  seeking  to  avoid  an 
illegal  arrest  or  to  free  himself  from  such  an 
arrest  can  use  only  such  force  as  is  necessary  to 
protect  himself  and  prevent  infliction  of  bodily 
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injury  up«>n  him.— State  t.  Moz  Mox,  152  P. 
802. 

(B)  Proaeentlon  «nd  Pnnlshiueiit. 

^s>92  (Idaho)  Evidence  heli  sufficient  to  sus- 
tain a  conviction  of  assault  with  a  deadly  weap- 
on.—Stote  V.  Mox  Mox,  152  P.  802. 
^=>96  (Idaho)  An  instruction  held  not  to  ad- 
vise the  jury  that,  no  matter  bovr  unlawful  de- 
fendant's arrest  may  have  been,  he  was  not 
thereafter  at  liberty  to  oppose  force  with  force 
to  prevent  being  detained  in  custody.— State  t. 
Moz  Moz,  152  P.  802. 

ASSESSMENT. 

See  Covenants,  «=3>42;  Damages.  «s>20&-216; 
Municipal  Oarporations,  9=>445-fi67;  Tax- 
ation, «=3452,  453. 

ASSIGNMENT  OF  ERRORS. 

See  Appeal  and  Error,  «=>724-750,  759;  Crim- 
inal  litiw,   «=>1129. 

ASSIGNMENTS. 

See  Frandulent  Conveyances. 

I.  HEQtTISTTES  ANB  VAXJDTTT. 

(A)   Property,  Batdtea,  and  Rlshta  Aaalcn- 
able. 

4=s>4  (Or.)  Where  purchasers  of  land  assign- 
ed their  contracts  to  plaintiff,  the  assignment 
was  an  affirmance  of  the  agreement,  and  so 
precluded  suit  by  the  assignors,  and  consequent- 
ly by  plaintiff,  for  rescission  of  the  contracts 
on  the  ground  of  misrepresentations. — Cooper 
T.  Hillsboro  Garden  Tracts,  152  P.  488. 
4=9 1 8  (Mont.)  Contracts,  silent  on  the  subject, 
are  generally  assignable.— Standard  Sewing 
Mach.  Co.  y.  Smith,  152  P.  38. 
$=>I9  (Mont.)  A  sewing  machine  agency  con- 
tract held  unassignable  by  the  principal,  as  one 
for  personal  service. — Standard  Sewing  Mach. 
Co.  V.  Smith,  152  P.  38. 

^=!>23  (Cola)  Where  a  bank  cashier  overdrew 
bis  account  with  the  bank  and  received,  con- 
trary to  statute,  bank  funds  in  payment  for 
bank  stock  sold  to  the  bank,  the  relation  of 
debtor  and  creditor  was  created,  and  such 
claims  were  assignable. — United  Securities  Co. 
V.  Ostenberg,  152  P.  1163. 
^=323  (Or.)  A  mere  litigious  right  cannot  be 
assigned;  consequently  one  purchaser  of  land 
cannot  assign  to  another  the  right  to  sue  for 
a  rescission  of  the  contract — Cooper  v.  Hills- 
boro Garden  Tracts,  152  P.  488. 

ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

See  Bankruptcy. 

ASSOCIATIONS. 

See  Beneficial  Associations ;  Insurance,  4s»724- 
826;    Intoxicating  Liquors,  <S=>50. 

ASSUMPSIT,  ACTION  OF. 

See  Money  Received,  «=>17. 

ASSUMPTION  OF  RISK. 

See  Master  and  Servant,  «=>203-226,  260, 
280. 

•  ASYLUMS. 

<8=>4  (Okl.)  Under  Kev.  Laws  1910,  8  4536,  a 
board  of  county  commissioners  may  appoint  a 
superintendent  of  the  asylum  for  the  poor  for 
one  year,  though  a  portion  of  the  term  continues 
into  the  term  of  the  succeeding  board.— Board 


of  Com'rs  of  Kingfisher  County  v.  Eads,  152  P. 
821. 

Where  an  appointment  of  a  superintendent  of 
the  asylum  for  the  poor  will  not  expire  for  sev- 
eral months  after  expiration  of  the  term  of  the 
present  board  of  county  commissioners,  an  un- 
necessary appointment  by  them  to  commence 
in  the  future  during  the  term  of  an  incoming 
board  is  unauthorized. — Id. 

ATTACHMENT. 

See  Corporations,  «=50B,  670 ;  Execution;  Ex- 
emptions; Fraudulent  Conveyances,  ^=9155; 
Garnishment. 

1.   IfATURE   Am)    OROUITDS. 

(A)  Hatare  of  Remedy,   Caoaea   of  AetloB« 
and   Partlea. 

®s>S  (CaLApp.)  An  action,  by  a  sales  agent  on 
commission,  to  recover  damages  for  breach 
of  bis  contract  of  employment,  was  an  action 
arising  out  of  contract  in  which  a  writ  of  at- 
tachment might  issue.— Hamberger  v.  Halperm, 
152  P.  61. 

«=>I5  (CaLApp.)  Under  Code  Civ.  Proc.  S  537, 
vendor  of  land  retaining  title  until  all  payments 
should  be  made  had  security  at  least  equal  to 
that  of  a  vendor's  lien  or  mortgage,  and,  in  his 
action  to  recover  unpaid  installments,  was  not 
entitled  to  attach  defendant's  personal  proper- 
t7.— Bichvalft  lAnd  Co.  v.  Johnson,  162  P.  812. 

HZ.  PROCEEDINGS  TO  PBOCUItE. 

(B)   A«daTlta. 
«=»I09  (Cal.)  Under  Code  Civ.  Proc.  {  537,  it 

is  immaterial  that  an  affidavit  for  attachment 
against  a  nonresident  of  a  state  falsely  states 
that  the  claim  sued  on  is  unsecured. — Title  Ins. 
&  Trust  Co.  V.  California  Development  Co.,  152 
P.  642. 

&=>\  17  (Oal.)  It  is  immaterial  that  an  affidavit 
for  attachment  falsely  alleges  that  it  was  not 
sought  for  the  purpose  of  hindering,  defrauding, 
or  delaying  creditors,  unless  the  rights  of  credi- 
tors were  fraudulently  invaded  by  obtaining  the 
attachment. — Title  Ins.  &  Trust  Co.  v.  Califor- 
nia Development  Cb.,  162  P.  542. 
<S=>I22  (Cal.App.)  Under  Code  Civ.  Proc.  § 
558,  authorizing  an  amendment  of  an  attach- 
ment affidavit  to  prevent  the  sustaining  of  a 
motion  to  discharge  the  writ,  an  affidavit  failing 
to  aver  the  defendant's  nonresidence,  as  re- 
quired by  section  538,  could  be  amended.— Ham- 
berger V.  Halperm,  152  P.  61. 

XV.  WBIT  OB  WARRAirr. 

<8=»I46  (Or.)  Under  L.  O.  L.  $  298,  a  writ  of 
attachment  directed  to  a  particular  sheriff  Is 
of  no  force  or  effect  outside  of  his  county. — 
Edwards  v.  Case,  152  P.  880. 

V.  I.EVT.   I.IEir.  AKD   01TSTODT  AND 
DISPOSITION  OF  PBOPEBTT. 

®=>I80  (CaL)  A  subsequent  lien  claimant  can- 
not take  advantage  of  an  irregularity  in  a  levy 
of  an  attachment  not  objected  to  by  defendant 
and  founded  upon  a  bona  fide  claim,  except 
where  the  attachment  itself  is  assailed  for  ac- 
tual fraud.— Title  Ins.  &  Trust  Co.  v.  California 
Development  Co.,  152  P.  542. 
«=>I84  (Cal.)  That  a  creditor  has  failed  to 
assert  its  right  under  an  attachment  for  two 
years  after  the  levy  thereof  does  not  bar  his 
remedy  because  of  laches,  in  the  absence  of 
prejudice  to  defendant.— Title  Ins.  &  Trust  Co. 
V.  California  Development  Co.,  152  P.  542. 

ATTEMPT. 

See  Indictment  and  Information,  4s>190; 
Rape,    «=»33. 
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ATTORNEY  AND  CLIENT. 

See  Appeal  and  Error,  «=>207 ;  Contempt,  9=> 
2:  Costs,  «=9308;  Criminal  Law,  <8=>708, 
7221/..,  1171:  Frauds,  Statute  of,  «S=116; 
Mortgages,  <S=»581;  Trial,  ®=>125;  Witness- 
es,  <3=3l99. 

I.   THE   OFFICE  OF  ATTORNEY. 

(G)    SmapenBlon  and  Dlabarment. 

€=>36  (Colo.)  The  court  has  the  inherent  pow- 
er to  suspend  or  disbar  attorneys. — ^People  r. 
Irwin,  152  P.  905. 

€s»44  (Colo.)  Evidence  held  to  show  that  an  at- 
torney was  grossly  negligent  in  failing  to  make 
and  tender  a  bill  of  exceptions  in  time  for  an 
appeal  authorizing  suspension  for  six  months. 
—People  V.  Irwin,  152  P.  905. 

n.  BETAINER  AKD  AUTHOBITT. 

€=>80  (Cal.)  An  attorney  has  no  power  with- 
out special  authorization  to  enter  into  a  stipu- 
lation for  the  disposition  of  his  client's  prop- 
erty.—Woemer  v.  Woerner,  152  P.  910. 
®=3lOI  (Okl.)  Where  an  attorney  compromises 
a  pending  action  and  his  authority  to  do  so  is 
put  in  issue,  the  burden  is  on  the  party  assert- 
ing the  compromise  to  show  authority  therefor 
or  ratification  thereof.— Scott  v.  Moore,  162  P. 
828. 

in.    DUTIES  AND  LIABiriTIES  OF  AT- 
TORNEY TO  CLIENT. 

$=9 1 29  (Okl.)  In  an  action  against  an  attorney 
for  negligently  failing  to  file  appeal  as  agreed, 
defendant  may,  under  a  general  denial,  mtro- 
dnce  evidence  to  rebnt  negligence.— Tishomingo 
Electric  Ught  As  Power  Co.  t.  Onllett,  162  P. 
849. 

TV.  GOHPENSATTON  AND  IJEN  OF 
ATTORNEY. 

(A)   Fees  and   Other   Remaneratlon. 

«=»I43  (Wash.)  An  agreement  by  a  third  party 
to  pay  attorneys'  fees  held  not  invalid  for  want 
of  consideration.— Hart  v.  Bogle,  152  P.  1010. 
«=»I60  (Wash.)  That  attorneys  bad  not  filed  a 
claim  for  services  against  the  estate  of  their  cli- 
ent held  not  a  defense  in  an  action  against  third 
parties  upon  an  original  promise  to  pay  the  fee. 
—Hart  T.  Bogle,  152  P.  1010. 
^=»I66  (Wash.)  In  an  action  for  compensation 
for  legal  services  in  regaining  title  to  property, 
evidence  that  expenses  bad  been  incurred  m  an 
ancilla^  suit  to  enjoin  defendant  from  harassing 
plaintiffs'  client  held  properly  admitted.— Hart 
V.  Bogle,  152  P.  1010. 

®=»I67  (Okl.)  In  an  action  for  an  agreed  at- 
torney fee  for  prosecuting  an  action,  held  that 
an  instruction  "that  the  carrying  of  a  case  to 
the  Supreme  Court  is  not  •  *  *  a  separate 
case ;  the  final  termination  of  a  case  means  the 
end  of  it,  in  whatever  court  it  may  finally  end" 
— was  not  erroneous. — Dale  v.  Board  of  Educa- 
tion of  City  of  Guthrie,  152  P.  116. 

(B)    UCB. 

«=»(90  (OkL)  Where  the  client  with  whom  an 
attorney  has  contracted  pursuant  to  Laws  1909, 
c.  4,  compromises  the  case  without  the  attorney's 
consent,  the  attorney  may  recover  as  his  fee 
from  the  adverse  litigant  the  amount  he  would 
have  received  on  final  judgment  for  bis  client. 
—Gulf,  O.  &  S.  F.  Ry.  Co.  v.  WilUams,  152 
P.  895. 

In  an  attorney's  action  to  recover  a  percentage 
fee  from  the  adverse  litigant  with  whom  his 
client  has  compromised,  the  attorney  may  estab- 
lish the  merits  of  the  client's  cause  of  action. 
-Id. 

Under  Laws  1909,  c  4,  {  2,  held  that,  where 
the  plaintiff  attorney  had  contracted  with  his 
client  for  60  per  cent,  of  the  amount  recovered, 
the  measure  of  his  recovery  from  the  adverse 


litigant  was  60  per  cent,  of  what  would  have 
been  recovered  by  suit,  with  interest,  and  not 
merely  that  which  would  constitute  a  reason- 
able attorney's  fee." — Id. 

ATTORNMENT. 

See  Landlord  and  Tenant,  <S=>6S. 

AUTHORITY. 

See  Attorney  and  Client,  <S=»S0,  101 ;  Corpo- 
rations, Qb>399;    Insurance,  4S3»87oi. 

AUTOMOBILES. 

See  Highways,  e=»177;  Master  and  Serv- 
ant, 9=>330;  Municipal  Corporatioiu,  •=> 
706;   Sales,  «s»27a 

BAIL 

n.  IN  CRIMINAI.  PROSECtTTIONS. 

€=>59  (Colo.)  A  justice  has  no  authority  to 
change  the  statutory  requirements  of  a  recogni- 
zance taken  bv  him  under  Rev.  St  1908,  §  1934, 
and  one  so  changed  is  void  beyond  the  statu- 
tory  requirements. — People  t.  Eberiie,  152   P. 

<S=362  (OkL)  A  bail  bond  hOd  to  be  a  continu- 
ing bond,  binding  defendant  and  his  sureties  for 
defendant's  appearance  at  ea(*fa  subsequent  term 
until  duly  discharged  by  the  court — State  v. 
Decker,  152  P.  358. 

<»3>74  (Colo.)  Under  Rev.  St  1906,  |  1948. 
held  that  where  the  principal  was  taken  into 
custody  by  order  of  court,  the  sureties  were 
not  liable  on  his  subsequent  escape. — People  T. 
Loomis,  152  P.  143. 

<S=>75  (Colo.)  The  liabili^  of  the  surety  on  a 
recognizance  taken  under  Rev.  St  1906,  |  1934. 
is  discharged  by  appearance  of  the  defendant  in 
district  court  on  the  day  set,  with  arraignment 
fixing  of  bail,  and  idea.— People  v.  Eberiie,  162 
P.  146. 

BAILMENT. 

See  Depositaries;  Elmbesslement;  Pledge*; 
Sales,  ®=»474;  Warehousemen. 

<8=»2  (Okl.)  An  "involuntary  bailment"  arises 
by  accidentally  leaving  personal  property  in  pos- 
session of  another. — Grossman  Co.  v.  White,  152 
P.  818. 

®=>I8  (CaI.App.)  Civ.  Code,  S  8051,  giving  a 
lien  to  party  repairing  personal  property,  con- 
strued to  give  lieu  to  one  repairing  at  request 
of  conditional  buyer  in  possession,  held  not  un- 
constitutional.— Davenport  v.  Grundy  Motor 
Sales  Co.,  152  P.  932. 

<gs9l8  <Okl.)  In  view  of  Rev.  Laws  1910^  H 
1086,  1105,  relative  to  involuntary  bailmente, 
one  wrongfully  refusing  to  surrender  possession 
of  property  cannot  claim  even  a  reasonable 
charge  for  storage  thereafter. — Grossman  Co. 
V.  White,  152  P.  816. 

<£s»l8  (Wash.)  Under  Rem.  &  Hal.  Code,  {  1156, 
held  that,  where  there  was  no  evidence  that 
the  chattel  was  in  a  certain  county  at  the  time 
the  lien  notice  was  filed  therein,  it  was  not  en- 
forceable.— Campen  v.  Jamieson,  152  P.  (579. 

Under  Rem.  &  Bal.  Code,  g{  1154,  1155.  a 
chattel  lien,  although  filed  in  the  time  limited 
and  in  the  proper  county,  does  not  relate  back 
to  the  time  of  delivery  as  against  other  lienhold- 
era  who  bad  acquired  a  lien  in  good  faith,  for 
value,  and  without  knowledge  of  the  lien. — ^Id. 

BANKRUPTCY. 

I.  OONSTITUTIONAI.  AND  STATU- 
TORY  PROVISIONS. 

e=>9  (Wyo.)  Where  a  chattel  mortgagor  •». 
signed  for  the  benefit  of  creditors  under  Comp. 
St.  1910,  §§  3366-S396,  specific  prior  Uen  of 
mortgagee  was  enforceable  against  the  property 
in  the  hands  of  the  assignee  claiming  nnder  the 
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state  inaolTency  law,  sospended  br  the  Nation- 
al Bankruptcy  Act  of  189S.— Hasbrouck  t.  La 
Fabre,  152  P.  168. 

HZ.  ASSIGNMEHT,  ADMINISTBATIOH, 

AND  DISTBIBITTION  OF  BANK- 

BITPT'S  ESTATE. 

(B)  AaslKmnent.    and    Title,    Hivhta,    and 

Reaiedlea  of  Tmste*  In   General. 

®=>I38  (CaLApp.)  Bights  of  trustee  in  bank- 
ruptcy for  bankrupt  contractor  are  no  greater 
than  those  of  the  contractor.— Mankins  v.  For- 
ward Movement  Syndicate,  152  P.  313. 

(D)  AdmInl«tra41on  of  Batate. 

4=>254  (CaLApp.)  The  owner  of  timber,  which 
one  sabsequenuy  adjudged  bankrupt  has  con- 
tracted to  cut  and  remove,  may  insist  on  pay- 
ment of  damages  by  the  trustee  for  breach  of 
contract,  as  well  as  the  price,  before  deliv- 
ering the  timber,  and  is  not  a  general  creditor 
as  to  such  damages. — Mankins  v.  Forward 
Movement  Syndicate,  162  P.  313. 

BANKS  AND  BANKING. 

See  Action,  «=»50;  Constitutional  Law,  ®=> 
S18;  Depositaries ;  BMdence,  ^=>244;  In- 
terest, <&=>46:  Judges,  ^ssSl:  Bemoval  of 
Causes,  «=»72;    States,  «=»191. 

I.  OONTBOZi  AND  BEOUI.ATIOH  IK 
OENEBAI.. 

«3>4  (Idaho)  Laws  1911,  c.  124,  $$  73,  74, 
relating  to  closing  of  insolvent  banks,  heJd 
valid.— State  v.  Title  Guaranty  &  Surety  Co.  of 
Scranton,  Pa.,  152  P.  180. 
^=3 1 7  (Idaho)  Where  the  bank  examiner  was 
satisfied  that  a  bank  was  insolvent,  it  became 
his  mandatory  duty,  under  Laws  1911,  c.  124, 
11  72-74,  to  Close  the  bank,  and  his  failure  to  do 
BO  rendered  him  liable  on  his  bond  to  depositors 
losing  money  in  consequence  thereof.— State  ▼. 
Title  Guaranty  &  Surety  C!o.  of  Scranton,  Pa., 
152  P.  189. 

H.  BAITKIKO  CORPOBATIONB  AND 

ASSOGIATIONB. 

(D)   Oflleers  and  Asenta. 

«8=954  (Colo.)  Under  Bev.  St.  1908,  i  862,  bank 
cashier,  who  knowingly  accepted  bank  funds  in 
payment  for  l>ank  stock  sold  by  himself  and  wife 
to  the  bank,  held  liable  to  the  creditors  of  the 
bank.— United  Securities  Co.  ▼.  Ostenberg,  152 
P.  1163. 

A  bank  cashier  held  a  party  to  an  illegal  trans- 
action whereby  bank  funds  were  used  in  pay- 
ment for  bank  stock  sold  by  himself  and  his  wife 
to  the  bank,  and  so  was  liable  to  creditors  of 
the  bank.— Id. 

A  board  of  directors  which  purchased  a.  bank's 
stock  with  bank  funds  cannot  ratify  the  illegal 
transaction. — Id. 

9=961  (Idaho)  To  warrant  conviction  of  making 
a  false  report  of  financial  condition  of  a  bank,  in 
violation  of  Laws  1911,  p.  411,  $  82,  it  must  be 
shown,  not  only  that  a  false  report  was  made, 
but  that  defendant  knew  that  it  was  false. — 
State  v.  Givens,  152  P.  1054. 
$=962  (Idaho)  Evidence  in  a.  prosecution  for 
making  a  false  report  to  the  state  bank  commis- 
sioner in  violation  of  Laws  1911,  p.  411,  §  82, 
held  insufficient  to  show  that  the  report  was 
false,  or  that  defendant  knew  it  was  false  when 
it  was  made  and  attested.— State  v.  Givens,  152 
P.  1054. 

In  a  prosecution  for  making  a  false  report  to 
the  state  bank  commissioner  in  violation  of 
Laws  1911,  p.  411,  (  82,  held,  that  preventing 
defendant  from  testifying  fully  to  conversations 
between  him  and  the  commissioner  when  he  pre- 
sented the  report  was  ground  for  reversal,  where 
such  conversations  tended  to  show  his  good  faith. 
—Id. 


(B)  ImaoWener  and  Diaaolntton. 

«8=>77  (Colo.)  Under  Rev.  St.  1908,  §  824,  held 
that  a  receiver  of  an  insolvent  bank  might  trans- 
fer claims  due  the  bank  against  the  cashier,  aris- 
ing out  of  his  transfer  to  the  bank  of  its  own 
stock. — United  Securities  Co.  v.  Ostenberg,  152 
P.  1163. 

HI.  FUNCTIONS   AND   DEALINGS. 

(B)  Repreaentation    o<    Bank    hr    Offlcera 
and  Asenta. 

€=>li4  (Colo.)  Where  the  stockholders  of  a 
bank  did  not  know  of  an  illegal  purchase  of  its 
stock  with  its  own  funds,  their  acquiescence  waa 
not  a  ratification.— United  Securities  Co.  T.  Os- 
tenberg, 152  P.  1163. 

(C)  Depoafta. 
<e=9l40  (Okl.)  Evidence  held  not  to  show  that 
the  defendant  bank  was  liable  for  payment  of  a 
check  given  for  cotton  and  protested  for  want 
of  funds,  where  it  did  not  appear  that  the  bank 
was  interested  in  the  purchase  or  sale  of  the 
cotton,  or  that  the  seller  interviewed  the  bank 
relative  to  payment  of  the  check  until  after  it 
had  been  protested. — Hiner  v.  Washita  Valley 
Bank,  152  P.  112. 

<S=>I47  (Okl.)  Under  Bev.  Laws  1910,  |{  4078, 
4115,  4116,  where  a  drawee  bank  pays  a  check 
on  a  forged  indorsement,  it  may  recover  the 
amount  paid  from  the  one  to  whom  payment 
is  made,  unless  it  paid  in  violation  of  notice  from 
maker  to  an  innocent  holder. — National  Bank  of 
Commerce  v.  First  Nat.  Bank  of  Coweta,  162 
P.  696. 

®=»I54  (Kan.)  Evidence  in  action  for  money 
credited  to  plaintiff  bank  on  the  books  of  de- 
fendant bank  and  alleged  to  have  been  misap- 
propriated to  the  payment  of  a  personal  obliga- 
tion of  plaintiff's  cashier  to  defendant  held  to 
sustain  findings  for  defendant. — Stockyards 
State  Bank  v.  Merchanto'  StaU  Bank,  152  P. 
769. 

VX.  LOAM,  TBUST,  AND  INVESXBCENT 
COMPANIES. 

^s>3l5  fWash^  A  trust  company  engaged,  as 
authorized  b^  Bem.  &  BaL  Code,  |  3349,  in  a 
general  banking  business,  has  every  Implied  pow- 
er that  a  bank  would  have,  as  to  temporarily 
taking  over  the  business  of  a  debtor,  to  save  the 
debt.— Union  Savings  &  Trust  Co.  of  Seattle  v. 
Krumm,  152  P.  68L 

The  quality  of  the  transaction  of  a  trust  com- 
pany, engaged  in  banking,  in  taking  over  a 
debtor's  business,  regarding  ultra  vires,  depends 
on  the  original  good  faith  of  its  purpose,  as  be- 
ing intended  to  save  a  debt — Id. 

The  powers  of  the  manager  of  a  branch  of  a 
trust  company,  doing  banking,  held  not  to  be 
presumed  limited  to  those  of  an  ordinary  cash- 
ier.—Id. 

The  question  of  apparent  authority  of  the 
manager  of  the  branch  of  a  trust  company, 
doing  banking,  to  take  over  a  debtor's  lumber 
business,  and  contract  with  one  to  haul  logs, 
held,  under  the  evidence,  for  the  jury.— Id. 

BAR. 

See  Judgment,  «s»568-69a 

BARRIERS. 

See  Municipal  Corporations,  9s»790. 

BASTARDS. 

See  Jury,  «=»12. 

m.  PBOGEEDINOS  UNDEB  BAS. 
TABDT  LAWS. 

<Ss>63  (Kan.)  Exhibition  of  the  child  to  the 
jury  as  evidence  of  paternity  should^  in  the 
discretion  of  the  court,  be  permitted,  if  it  will 
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promote  the  purpoae  of  the  proceeding. — State  r. 
Browning,  152  P.  672. 

$=>78  (Kan.)  An  order  in  bastardy  proceedings, 
under  Gen.  St.  1009,  §  4036,  that  defendant 
pay  $150  a  year  in  partial  payments  until 
the  child  should  reach  the  age  of  18  years,  or, 
at  his  option,  pay  a  lump  sum  in  lieu  thereof, 
held  not  an  abuse  of  discretion. — State  t.  Her- 
bert, 152  P.  667. 

The  amount  of  payment  required  in  bastardy 
proceedings  under  Gen.  St.  1909,  §  4036,  is  such 
as  the  trial  court  may  deem  just,  in  the  light  of 
the  circumstances,  to  secure  maintenance  and 
education  of  the  child. — Id. 
cg=392  (Kan.)  .Where  the  evidence  afforded  by 
the  exhibition  of  n  child  to  the  jury  as  evidence 
of  paternity  is  weak  or  inconclusive,  it  will  be 
presumed  that  the  jury  gave  it  no  more  weight 
than  it  was  entitle<l  to  receive.^State  v.  Brown- 
ing, 152  P.  672. 

BATTERY. 

See  Aasault  and  Battery. 

BENEFICIAL  ASSOCIATIONS. 

See  Insurance,  $s>724r-826. 

^=>I9  (Mont.)  Notice  posted  by  railway  yard- 
master  directing  employes  in  case  of  accident 
not  to  call  particular  physician  held  not  au- 
thorized by  railway  employes'  beneficial  associa- 
tion.—Peek  V.  Northern  Pac  By.  Co.,  152  P. 
421. 

BEST  AND  SECONDARY  EVIDENCE. 

See  Evidence,  «=3l68-17& 

BETTERMENTS. 

See  Improvements. 

BIAS. 

See  Judges,  ^=>49. 

BICYCLES. 

See  Municipal  Corporations,  <&=>706ii 

BIDS. 

See  Municipal  Corporations,  $=9332;  Schools 
and  School  Districts,  <S=380. 

BILL  OF  EXCEPTIONS. 

See  Ehcceptions,  Bill  ol 

BILL  OF  PARTICULARS. 

See  Pleading,  «=>317. 

BILLS  AND  NOTES. 

See  Alteration  of  Instruments,  «=»2,  3.  20,  23, 
27;  Banks  and  Banking,  <g=5»140^  147;  Dis- 
missal and  Nonsuit,  ®=>  56;  Evidence,  ©=» 
403;  Guaranty,  ®=»72;  Novation,  ®=>5; 
Partnership,  4s»l*5:  Principal  and  Surety, 
<S=.116,  125,  152;  Trial,  <g=»343. 

I.  REQUISITES  AND  VAUBITT. 

(B)  Conaideratlon. 

®=>92  (Okl.)  Esther  a  benefit  conferred  by  a 
third  person  or  a  detriment  suffered  by  the  payee 
at  instance  of  the  maker  will  be  sufficient  con- 
sideration for  a  note,  though  the  maker  received 
no  personal  benefit.— State  v.  Soliss,  152  P.  1114. 

an  V«ll<ll«T- 

(S=>I03  (Or.)  A  note  and  mortgage  given  to  se- 
cure defendant's  contribution  to  an  irrigation 
project,  held  not  enforceable  because  of  repre- 
sentations, inducing  the  execution  thereof,  as  to 
the  number  of  acres  of  defendant's  land  to  be 
Irrigated.— Kingman  Colony  Irr.  Co.  v.  Payne, 
152  P.  891. 


n.   CONSTRUCTION  AHS  OPEBATIOX. 

€=9 1 34  (Kan.)  A  contract  htid  not  to  provide 
for  surrender  of  the  notes  sued  on  upon  the  sign- 
ing of  the  contract,  but  to  require  surrender  of 
same  if  paid  in  the  manner  set  out  in  the  con- 
tract.—Millisack  V.  Kelly,  152  P.  630. 

III.  MODIFICATION,  RENEW  AX.,  AND 
RESCISSION. 

<S=>I37  (CaLApp.)  An  agreement  relating  to  the 
discharge  of  defendant's  indebtedness  to  plaintift 
held  not  to  work  an  extension  of  overdue  notes, 
not  being  definite  as  to  time. — Minor  t.  Carpen- 
ter, 152  P.  737. 

<S=3|39  (Cal.App.)  Where  the  note  in  snit  was 
given  in  consideration  of  the  surrender  of  old 
notes,  which  were  valid  and  supported  by  con- 
sideration, the  note  in  suit  was  supported  by 
consideration.- Miller  A  Lux  v.  Dunlap,  152  P. 
309. 

<S=»I40  (Okl.)  Where  one  renews  bis  note  with 
knowledge  that  it  was  procured  by  fraud,  he 
waives  bis  right  to  urge  the  fraud  as  a  defense 
to  the  renewal  note.— Campbell  v.  Newton  &, 
DriskiU.  152  P.  841. 

V.  RIGHTS  AND  UARIUTIE8  ON  IN- 
DORSEMENT OR  TRANSFER. 

(A)  IndoraemeBt  Before  DellTary  to  or 
Transfer  by  Payee. 

$=>256  (Or.)  Sale  of  mortgaged  premises  by 
administrator  of  deceased  mortgagor  conveying 
the  equity  of  redemption  remaining  in  the  dece- 
dent's estate,  though  exhausting  the  estate,  did 
not  discharge  it  from  liability  on  the  note,  and 
so  did  not  discharge  the  indoisers. — Peterson  v. 
Thompson,  152  P.  497. 

(B)  Indorsement  tor  Transfer. 

«=3301  (Wash.)  A  release  of  the  maker  of  a 
promissory  note  without  the  consent  of  the  in- 
dorser  releases  the  indorser,  unless  the  remedy 
against  him  is  expressly  reserved.— Davis  v. 
Gutheil,  152  P.  14. 

A  release  by  the  holder  of  a  promissory  no*:* 
of  one  of  the  joint  makers  and  of  part  of  the 
security  held  not  to  discharge  the  indorsira 
under  Bem.  &  Bat  Code,  g  3510,  subd.  5.— Id. 

(D)  Bona  Fide  Pnrchasera. 

€=9332  (Wash.)  One  who  takes  a  promissory 
note  with  knowledge  that  the  consideration  there- 
for has  failed,  is  not  a  holder  in  due  course,  and 
the  defense  of  failure  of  consideration  is  good 
as  against  him. — Washington  Trust  Co.  ▼.  Keyes, 
152  P.  1029. 

<S=>342  (Idaho)  That  the  note  had  two  in- 
dorsements upon  it  held  insufficient  to  pat  plain- 
tiff on  notice  that  it  was  procured  without  con- 
sideration or  through  misrepresentation  or 
fraud.— Burdell  v.  Nereson,  152  P.  576. 
«=9370  (Idaho)  Under  Rev.  Codes,  |  3514,  held, 
that  want  of  consideration  is  not  available  as 
defenses  against  a  bolder  in  due  course. — ^Bui> 
ddl  v.  Nereson,  152  P.  576. 
<e=s>373  adaho)  Under  Rev.  Codes,  {  3514,  held, 
that  fraud  and  misrepresentation  are  not  avail- 
able as  defenses  against  a  header  in  doe  oouisa. 
—Burdell  v.  Nereson,  162  P,  676. 
<6s>378  (Okl.)  Prior  to  adoption  of  Bev.  Laws 
1910,  if  4174,  4175,  a  material  alteration  of  a 
note  without  consent  of  the  maker  renders  it 
void  as  against  such  maker,  even  in  the  hands 
of  a  bona  fide  holder  without  notice. — Citizons* 
State  Bank  of  Ramona  v.  Grant,  152  P.  1082. 

VI.  PRESENTMENT.  DEMAND,  NO- 
TICE. AND  PROTEST. 

(&=>422  (Or.)  Under  L.  O.  L.  !$  5915,  6942,  in- 
dorser which  agreed  to  look  after  collection  ol 
note  held  to  have  waived  presentment  and  no- 
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tice  of  nonpayment— Moll  ▼.  Koth  Co.,  162 
P.  235. 

An  agreement  at  or  before  the  matnrity  of  a 
note  that  an  eztensi<Hi  of  time  shall  be  given 
is  sufficient  to  aathorize  an  inference  of  waiver 
of  presentment  and  notice  of  nonpayment. — Id. 

Any  act,  course  of  conduct,  language,  or 
a^eement  inducing  holder  not  to  make  demand 
or  giTe  notice  or  to  put  him  off  his  guard  held 
to  diapeDse  with  such  steps. — Id. 

The  contingent  liability  of  an  indorser  of  a 
note  is  changed  into  a  fixed  liability  by  waiver 
of  demand  and  notice. — Id. 

TH.  PATMENT   AND   DISCHAB6E. 

«s>437  (Wash.)  A  release  of  liability  of  one  of 
two  joint  makers  on  a  note  and  a  partial  re- 
lease of  the  security  therefor,  with  reservati3n 
of  the  holder's  right  against  all  other  parties, 
held  not  to  discharge  the  instrument  under 
Bern.  &  BVO.  Code,  {  3612.— Davis  v.  Outbeil, 
152  P.  14. 

Vm.  ACTIONS. 

«=»443  (Okl.)  Under  Kev.  Laws  1910,  |  6543, 
held  that  the  assignee  of  the  payee  of  a  note 
was  entitled  to  sue  thereon,  though  the  payee 
was  designated  as  guardian  in  the  face  of  th^ 
note.— Bank  of  Welch  v.  Cabell,  152  P.  844. 
^=3460  (Utah)  The  holder  of  a  check  can  main- 
tain an  action  against  the  maker  and  the  drawee, 
although  only  one  was  liable. — National  Copper 
Bank  v.  Davis  County  Bank,  152  P.  1180. 
9=>469  (Utah)  In  an  action  against  the  maker 
of  a  check,  of  which  payment  had  been  stopped, 
an  allegation  held  sufficient,  nnder  Comp.  I/aws 
1007,  §  16t>5z,  to  excuse  the  giving  of  notice  of 
dishonor. — National  Copper  Bank  v.  Davis  Coun- 
ty Bank,  152  P.  1180. 

^s»489  (CaLApp.)  Where  the  execution  of  the 
note  in  suit  was  not  denied,  no  evidence  of 
its  execution  was  necessary.— Miller  &  Lux  v. 
Dunlap,  152  P.  309. 

It  was  not  necessary  to  introduce  the  note  in 
evidence  to  prove  nonpayment;  the  allegation 
being  negative. — Id. 

^=>489  (Cal.App.)  In  an  action  on  notes,  the 
answer,  which  merely  averred  there  was  no 
■um  due  thereon,  held  not  to  put  in  issue  pay- 
ment of  the  notes.— Minor  t.  Carpenter,  152  P. 
787. 

^='496  (Colo.)  Possession  of  negotiable  paper, 
payable  to  order,  indorsed  in  blank,  raises  a  le.^al 
presumption  of  ownership  in  the  holder. — Irvine 
V.  MinshuU,  152  P.  1150. 

^»508  (Kan.)  Testimony  that  a  cashier  told 
the  maker,  nine  months  after  maturity  of  the 
note,  that  the  bank  held  it  for  collection,  held 
admissible  on  the  question  of  the  bank's  owner- 
ship of  the  note. — Bank  of  Commerce  of  Cha- 
nute  V.  .Snms,  152  P.  28. 

In  a  bank's  action,  brought  in  1912,  as  own- 
er of  a  note,  held,  that  the  fact  that  the  bank, 
through  its  cashier,  sought  to  collect  on  the 
note  m  1908,  on  behalf  of  another,  was  compe- 
tent evidence  on  the  question  of  ownership.— Id. 

4=5>5I8  (Cal.App.)  In  an  action  on  a  note,  evi- 
dence held  siifiicient  to  sustain  finding  that  it 
was  not  given  as  a  gnaranty.- Miller  &  Lux 
V.  Dunlap,  152  P.  309. 

4=»S23  (Cal.AppJ  Evidence  in  en  action  on  a 
note  held  to  sufSciently  show  that  it  was  trans- 
ferred to  plaintiff  by  the  payee  prior  to  the  ac- 
tion, and  that  he  was  then  its  holder.— Schneid- 
er V.  Antliony,  152  P.  818. 

$=3524  (Okl.)  A  payee's  possession  of  a  note 
is  prima  facie  evidence  of  ownership,  though 
the  note  shows  an  indorsement  by  him  uncan- 
celed.—Waldock  V.  Winkler,  152  P.  99. 

0=>525  (Idaho)  Evidence  held  t»  show  that 
plaintiff  was  a  "holder  in  due  course"  of  the 


note  sued  on,  as  the  term  is  defined  by  Bev. 
Codes,  (  8609.- Burdell  v.  Nereson,  152  P.  576. 
Evidence  held  to  show  that,  under  Ilev.  Codes, 
I  3514,  plaintiff  held  the  notes  sued  on  free 
from  any  defects  of  title  of  prior  parties  and 
tram  defenses  available  to  prior  parties  among 
themselves. — Id. 

®=3537  (Or.)  Evidence  in  an  action  on  a  note 
held  Bulilcient  to  go  to  the  jury  on  the  issue 
whether  plaintiff  was  a  holder  in  due  course  by 
transfer  from  the  payee  who  obtained  it  from 
defendant  by  fraud. — Farmers'  State  Bank  v. 
West,  152  P.  238. 

®=»538  (Idaho)  In  an  action  by  a  holder  in  due 
course  on  a  note  given  for  the  i>rice  of  a  horse, 
held,  that  instructions  authorizing  the  jury  to 
consider  the  circumstances  of  the  warranty  and 
sale  of  the  horse  were  erroneous  where  there 
was  no  evidence  that  plaintiff  knew  of  them. — 
BurdeU  v.  Nereson,  152  P.  576. 

BONA  FIDE  PURCHASERS. 

See  Bills  and  Notes,  «=>332-378,  525;  Sales, 
<8=»473;   Vendor  and  Purchaser,  <&=»232-235. 

BONDS. 

See  Appeal  and  Error,  <&=s>1236;  BaQ;  Banks 
and  Banking,  «s>17;  Countiea,  9=998; 
Drains,  €=>18;  Justices  of  the  Peace,  €=> 
159,  191 ;  Municipal  Corporations,  *=»347, 
348,  918;  Notaries;  Officers,  <S=»129;  Part- 
nership, $=3146;  Receivers,  <3=351,  218; 
Schools  and  School  Districts,  «=a81,  97 ;  Wa- 
ters and  Water  Courses,  $=s»225. 

BOOKS. 

See  Evidence,  $=>863;  Intiurance,  $=s>33S. 

BOUNDARIES. 

See  Estoppel,  «=3ll0. 

I.  DESCRIPTION. 

$=33  (Cal.)  Reference  to  boundary  as  run- 
ning along  a  lane  held  to  control  over  course, 
"south  28"  west"  and  recital  of  distance  as 
"6.50  chains."— Town  of  St.  Helena  v.  Merriam, 
152  P.  299. 

$=33  (Cal.)  Whether  the  incidental  calls  in  a 
survey  will  be  allowed  to  prevail  over  courses 
and  distances  depends  on  tne  circumstances  of 
each  case. — Weaver  v.   Bowatt,   152   P.   925. 

Upon  inadequacy  of  locative  calls  in  a  survey, 
incidental  calls  will  prevail  over  manifestly  er- 
roneous distances. — Id. 

$=37  (Cal.)  Re-establishment  of  section  comer 
located  under  defective  government  survey  must 
be  done  by  data  in  field  notes,  where  they  are 
sufficient  for  approximate  relocation. — Weaver 
V.  Howatt,  152  P.  925. 

H.  EVIDENCE,  ASCERTAINMENT,  AND 
ESTABI.ISHBIENT. 

$=346  (Or.)  An  agreement  between  adjoining 
owners  as  to  a  boundary  line  operated  solely  by 
way  of  estoppcL— Joy  v.  Paletborpe,  152  P.  230. 
$=348  (Idaho)  Acquiescence  for  about  two 
years  in  a  boundary  line  established  by  an  er- 
roneous survey  held  not  to  make  the  line  con- 
clusive on  owners  of  abutting  land. — Woodland 
V.  Hodson,  152  P.  205. 

$=353  (Idaho)  A  surveyor  called  on  to  locate 
government  comers  and  lines  should  merely  lo- 
cate same  without  acting  as  arbiter  of  disputes 
or  correcting  mistakes  in  the  original  survey. — 
Woodhind  v.  Hodson,  152  P.  205. 
$=354  (Cal.)  Comer  located  by  partially  defec- 
tive government  survey  cannot  be  relocated  as  a 
lost  comer,  on  the  theory  that  no  survey  was 
made.— Weaver  v.  Howatt,  152  P.  925. 
That  location  of  a  section  comer  in  accord 
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with  an  inaccurate  government  survey  will  re- 
sult in  throwing  section  boundaries  out  of 
shape,  does  not  affect  conclusiveDess  of  govern- 
ment survey. — Id. 

BREACH  OF  MARRIAGE  PROMISE 

See  Action,  ®=>38 ;   Evidence,  4=9571. 

®=>8  (Kan.)  It  is  not  essential  that  the  time 
for  performance  of  a  contract  of  marriage  be 
stated,  for  the  law  implies,  in  the  absence  of 
such  statement,  that  it  shall  be  performed  in  a 
reasonable  time  under  all  the  circumstances. — 
Bowes  V.  Sly,  152  P.  17. 

€=3 1 2  (Kan.)  Proof  of  demand,  or  request  for 
performance  of  contract  to  marry,  held,  under 
circumstances,  not  necessary  condition  prece- 
dent to  plaintifTa  suit  for  breach.— Bowes  t. 
Sly,  152  P.  17. 

4=>26  (Kan.)  Neither  a  promise  of  marriage 
nor  a  breach  thereof  can  be  regarded  as  the 
proximate  cause  of  seduction,  pregnancy,  or 
miscarriage  resulting  therefrom. — Bowes  v.  Sly, 
152  P.  17. 

<S=333  (Kan.)  In  an  action  for  breach  of  prom- 
ise of  marriage,  the  court's  refusal  of  defend- 
ant's offer  to  submit  to  examination  by  physi- 
cians to  prove  that  he  was  physically  incapable 
of  rendering  plaintiff  pregnant,  such  offer  being 
made  more  than  four  years  after  the  date  of  an 
alleged  seduction,  was  proper. — Bowes  T.  Sly, 
162  P.  17. 

BRIBERY. 

Sec  Criminal  Law,  «»780;  Elections,  «=>230. 
O=>i0  (Cal.App.)  In  a  prosecution  of  a  city 
marshal  charged  with  baring  received  bribes 
from  the  keepers  of  houses  of  prostitution,  it 
was  error  to  reject  testimony  that  the  money 
wns  received  as  lines  and  paid  to  the  city  treasur- 
er.—People  V.  Southwell,  152  P.  03». 

BRIDGES. 

I.    ESTABLISHMENT.  CONSTBUOTXON, 
AND  ICAINTENANCE. 

<S=»4  (Idaho)  "Highways,"  as  defined  by  Rev. 
(."odes,  i  874,  includes  bridges. — Good  Roads 
Dist.  No.  2  of  Washington  County  t.  Washing- 
ton County,  152  P.  183. 

BRIEFS. 

See   Appeal  and   Error,   «=>757-778:    Costs, 

-     "58. 
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BROKERS. 


TV.   COMPENSATION  AND  UEN. 

<S=>43  (Or.)  Under  I*  O.  L.  §  808,  to  satisfy 
the  statute  of  frauds,  the  written  authorization 
to  a  broker  to  sell  real  estate  must  state  his 
compensation. — Taggart  v.  Hunter,  152  P.  871. 
€=»46  (Okl.)  Where  the  owner,  who  had  cm- 
powered  brokers  to  retain  any  sum  in  addition 
to  the  minimum  they  might  obtain,  sold  it  and 
the  purchaser  transferred  it  to  persons  who 
through  the  brokers  had  made  an  offer  of  the 
minimum  price,  held  that  the  brokers  were  not 
entitled  to  commission ;  it  appearing  that  the 
owner  acted  in  good  faith. — Wallace  v.  Atkinson, 
152  P.  low. 

®=>54  (Okl.)  In  an  action  for  commission  which 
brokers  claimed  to  have  lost  by  reason  of  the 
owner's  sale,  the  brokers  must  show  they  pro- 
duced a  purchaser  ready,  able,  and  willing  to 
buy  at  a  price  which  would  entitle  them  to  the 
commission. — Wallace  v.  Atkinson,  152  P.  1094. 

€=»63  (Cal.)  Where  the  owner  breached  con- 
tract so  as  to  prevent  purchasers  making  fur- 
ther payments,  plaintiEE  held  entitled  to  full 
commission,  though  40  ^er  cent,  of  purchase 
price  had  not  been  paid  in  in  accordance  with 


commission  provision. — ^Realty  Bonds  ft  Blnance 
(70.  V.  Point  Richmond  Canal  &  Land  Co.,  152 
P.  433. 

V.  ACTIONS   FOB   COMPENSATION. 

4=>86  (Okl.)  Evidence,  in  an  action  by  brokers 
to  recover  the  commission  of  which  they  claimed 
the  act  of  their  principal  in  making  a  direct  sale 
had  deprived  them,  held  insufficient  to  show  con- 
spirncy.— Wallace  v.  Atkinson,  152  P.  1094. 
C=>88  (Cal.)  Where  defendant  by  •  breach  of 
oimtract  prevented  payment  of  purchase  price 
of  real  estate,  questi'on  whether  plaintifif,  as 
his  sales  agent,  was  entitled  to  full  commission 
under  the  contract  before  40  per  cent,  of  pur- 
chase price  was  paid,  held  question  for  jury. — 
Realty  Bonds  &  F'iiiance  Co.  y.  Point  Richmond 
Canal  &  Land  Co.,  152  P.  433. 

BUILDING  CONTRACTS. 

See  Principal  and  Surety,  <8=>73,  82,  100,  117, 
155. 

BUILDINGS. 

See    Explosives,    4=»4,   6;    Mechanics'    lioia, 


BURDEN  OF  PROOF. 

See  Criminal  Law,  «i»327. 

BUTCHERS. 

See  Exemptions,  ®=a4S. 

CANCELLATION  OF  INSTRUMENTS. 

H.  PBOOEEDINGS  AND  BEI.IEF. 

®=»37  (Or.)  Complaint,  in  action  for  rescission 
of  land  contract,  held  sufficient  where  not  at- 
tacked by  demurrer.— Marshall  y.  Uillsboro  Gar- 
den Tracts,  152  P.  493. 

$=943  (Or.)  In  a  suit  for  rescission  of  a  con- 
tract, for  the  purchase  of  land  on  the  ground 
of  misrepresentations,  relief  cannot  be  afforded 
on  account  of  misrepresentations  not  set  up  in 
the  complaint. — Henrickson  v.  Hillsboro  Garden 
Tracts,  152  P.  495. 

CAREY  ACT. 

See  Waters  and  Water  Courses,  <3=»222,  258. 

CARRIERS. 

See  Commerce,  4=>8,  35;  Principal  and  Agent, 
€=s>l(}6;  Set-Off  and  Counterclaim,  ®=>24; 
Trial,  «=>296. 

I.  CONTROL  AND  REGULATION  OF 
COMMON  CARRIERS. 

(B)   Interstate  and  International  Trans- 
portation. 

«=»30  (Kan.)  A  joint-stock  cattle  tariff  filed 
and  approved  by  the  Interstate  Commerce  Com- 
mission Acid  to  conform  to  Interstate  Commerce 
Act  June  29,  1900,  |  2,  requiring  plainness  of 
statement  and  printing,  so  far  as  it  relates  to 
car  load  rates  of  cattle  shipped  from  Groom, 
Tex.,  to  Meade.  Kan.— Chicago,  R.  I.  ft  P.  Ry. 
Co.  v.  Theis,  152  P.  619. 

<@=»35  (Okl.)  Where  the  carrier  contracts  to 
transport  an  interstate  shipment  at  less  than  the 
scheduled  rate  published,  approved,  and  in  force, 
the  shipper  is  not  entitled  to  delivery  of  the 
goods  until  he  pays  the  rate  provided  in  the  of- 
ticial  schedule.— Atchison,  T.  &  S.  F.  Ry.  Co.  y. 
Ehret,  152  P.  1107. 

Where  a  carrier  contracts  to  transport  prop- 
erty for  a  less  rate  than  that  provided  by  the 
schedule  published  and  a(>proved  by  the  Inter- 
state Commerce  Commission,  and  delivers  the 
property  to  the  consignee,  receiving  the  amount 
called  for  by  the  lesser  rate,  it  may  recover  the 
scheduled  rate.-Id.  Digitized  by  ^^OOglC 
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n.  OABBIAOE  OF  GOODS. 

(F)   liOBB  ot  or  Injnrr  to  Goods. 

«=>I32  (Okl.)  Evidence  that  a  car  left  the 
track  while  in  transit,  and  turned  over,  caus- 
ing injury  to  the  shipment,  made  out  a  prima 
facie  case  of  negligence. — Missouri,  O.  &  G.  By- 
Co.  V.  French,  152  P.  591. 

(H)   UmttAtion  of  Uabilttr. 

^=»I58  (Kan.)  Where  two  rates  were  in  force, 
one  charged  on  the  basis  of  the  valuation  named 
in  the  bill  of  lading,  and  a  higher  one  in  case 
the  valuation  was  r.ot  limited,  held,  that  the 
shipper  was  bound  by  the  valuation  named. — 
Collins  V.  Union  Pac.  R.  Co.,  152  P.  649. 
$=>I60  (Kan.)  A  provision  of  a  shipment  con- 
tract that  no  action  should  be  maintained  for 
damages  unless  commenced  within  six  months 
after  injury  held  not  unreasonable. — ^Enright  t. 
Atchison,  T.  &  S.  F.  By.  Co.,  152  P.  629. 

(I)   ConneotlBK   Oarrlen. 

«s>l77  (Okl.)  The  liability  imposed  on  an  in- 
terstate carrier  by  the  Carmack  amendment  is 
Umited  to  any  loss  or  damage  caused  by  the 
fault  of  it  or  a  succeeding  or  connecting  car- 
rier, and  they  are  relieved  from  the  liability  of 
insurers  as  it  was  at  common  law. — Missouri,  O. 
&  G.  Ry.  Co.  V.  French,  152  P.  591. 

The  giving  of  an  instruction  that  a  carrier 
was  liable  as  an  insurer  for  injury  to  property 
carried  in  interstate  commerce  held  error. — Id. 
«=s>i80  (Okl.)  Under  the  Carmack  amendment, 
h^d  that  connecting  carriers  could  not  make 
new  shipping  contracts,  lessening  the  lialrility 
of  the  initial  carrier  for  damage  to  interstate 
shipments.— Missouri,  O.  Se  G.  Ry.  Co.  t. 
French,  152  P.  591. 

An  interstate  carrier  may  limit  the  amount 
recoverable  for  damage  to  a  shipment,  to  an 
agreed  value  made  to  obtain  the  lower  of  two 
legal  rates,  but  cannot  divest  itself  of  the  ob- 
ligations of  a  common  carrier  and  change  itself 
into  a  forwarder  only, — Id. 

m.   CARRIAGE  OF  UVE  STOCK. 

$=»230  (Okl.)  Where  evidence  in  a  shipper's 
action  for  damages  to  stock  does  not  show 
negligence  by  carrier  refusal  of  peremptory  in- 
struction for  defendant  held  error.— St.  Louis  & 
S.  F.  B.  Co.  V.  Waggoner,  152  P.  448. 

XV.  CARRIAGE  OF  PASSENGERS. 

(A)  Rolatlon  Between  Canter  and  Pas- 
nengcer. 

4=3246  (Wash.)  In  an  action  against  a  street 
railroad  for  personal  injury,  evidence  held  to 
warrant  a  finding  that  plaintiff  approached  the 
car  with  a  view  to  becoming  a  passenger  in  good 
faith,  and  believing  that  he  had  a  right  to  do  so. 
— Hendrickson  v.  Grays  Harbor  By.  &  Light 
Co.,  152  P.  992. 

(D)  Peraonol  Injartes. 

4s»284  (Wash.)  Playful  conduct  of  a  picnic 
crowd  held,  as  regards  liability  of  the  carrier 
for  injury  to  a  passenger  from  the  setting  of 
the  air  brake  by  passengers,  not  rowdyism  caus- 
ing an  accident. — ^Anderson  r.  Northern  Pac. 
Ry.  Co.,  152  P.  1001. 

4=3290  (Wash.)  Regarding  liability  of  a  carrier 
for  death  of  a  passenger  oy  setting  of  the  air 
brake  by  passengers,  it  was  not  negligent  in 
leaving  the  angle  cock  exposed  on  the  rear  plat- 
form, with  the  door  to  such  platform  locked. — 
Anderson  v.  Northern  Pac  By.  Co.,  152  P.  1001. 
4=9305  (Wash.)  If  the  motorman's  negligent 
jerking  of  the  car  forward  Just  as  plaintiff  was 
boarding  it  was  a  contributing  proximate  cause 
of  plaintiff's  fall  and  injury,  be  could  recover, 
though  it  was  not  the  sole  cause. — Hendrickson 
V.  Grays  Harbor  Ky.  &  Light  Co.,  152  P.  092. 


4=3305  (Wash.)  Any  negligence  of  the  carrier 
in  not  having  the  safety  chains  between  cars 
fastened,  is  immaterial,  regarding  liability  for 
injury  to  a  passenger,  where  the  setting  of  the 
air  brake,  breaking  the  draw-bar,  would  also 
have  broken  the  chains. — Anderson  v.  Northern 
Pac.  By.  Co.,  152  P.  1001. 

4=»3I5  (OkL)  Permitting  plaintiff  to  testify 
that  she  became  sick  in  consequence  of  being 
deprived  by  the  conductor  of  her  suit  case,  con- 
taining medicine,  held  error,  where  her  petition 
did  not  ask  special  damages  because  theioof.— 
Chicago,  Bock  Island  &  P.  By.  Co.  v.  Mailes, 
152  P.  1131. 

The  evidence  in  a  passenger's  action  for  inju- 
ries must  be  confined  to  the  issues  raised  in 
the  pleadings. — Id. 

4=>3i6  (Okl.)  A  presumption  of  negligence 
against  a  carrier  arises  from  the  mere  happen- 
ing of  an  accident,  and  proof  that  it  happened 
from  some  inexplicable  cause  will  not»rebut  the 
presumption. — Muskogee  Electric  Traction  Co.  v. 
Eaton,  152  P.  1109. 

4=3316  (Wash,)  Negligence  cannot  be  ijresum- 
ed  under  the  doctrine  of  res  ipsa  loquitur  in 
case  of  injury  to  a  passenger,  where  plaintiff  in- 
troduces evidence  showing  the  cause  of  the  ac- 
cident-Anderson T.  Northern  Pac  Ry.  Co., 
152  P.  1001. 

4=>3 1 8  (Wash.)  Evidence  in  an  action  for  death 
of  a  passenger,  when  cars  of  a  train  parted,  on 
the  setting  of  the  air  brakes  in  emergency,  held 
to  show  no  negligence  as  to  the  drawbar ;  any 
crystallization  thereof  being  a  latent  defect,  not 
discoverable  by  inspection. — Anderson  ▼.  North- 
em  Pac.  Ry.  (3o.,  152  P.  1001. 

4=3320  (Okl.)  In'  an  action  by  a  passenger  for 
injuries  claimed  to  be  the  result  of  the  carrier's 
failure  to  furnish  a  sufficient  wailing  room, 
the  question  whether  the  injuries  were  from 
resulting  exposure  held  for  the  jury. — Chicago, 
B.  I.  &  P.  By.  CO.  V.  GUmore,  152  P.  1096. 

4=9320  (Wash.)  In  an  action  tor  injury  from 
the  sudden  starting  of  slowly  moving  street  car 
just  as  plaintiff  had  stepped  on  the  front  plat- 
form, evidence  held  to  make  the  motorman's 
negligence  a  question  for  the  jury. — Hendrickson 
v.  Grays  Harbor  Ry.  &  Light  Co.,  152  P.  9!i2. 

4=3320  (Wash.)  Whether  plaintifTs  fall  while 
boarding  defendant's  cable  car  was  physically 
possible  as  the  result  of  a  sudden  starting  of 
the  car  fteW  for  the  jury. — Blau  v.  Puget  iSound 
Traction,  Light  &  Power  Co.,  152  P.  1023. 

(El)   Contrlbatorjr     IfeKliveiice     of    Person 
lajared. 

4=9328  (Wash.)  A  passenger  thrown  from  a 
car  by  its  sudden  jerk  forward  just  as  he  was 
boarding  it  could  not  recover  if  his  own  negli- 
gence contributed  to  the  resulting  injury. — Hen- 
drickson T.  Grays  Harbor  Ry.  &  Light  Co.,  152 
P.  992. 

<&=>347  (Kan.)  A  street  car  passenger  held  not 
negligent  as  a  matter  of  law  because,  whUe  the 
car  is  slowing  down,  he  goes  to  the  rear  plat- 
form preparatory  to  alighting. — Helms  v.  South- 
west Missouri  R.  Co.,  152  P.  632. 

4=3347  (Wash.)  In  an  action  for  injury  from 
the  sudden  starting  of  slowly  moving  street  car 
just  as  plaintiff  had  stepped  on  the  front  plat- 
form, evidence  held  to  make  plaintiff's  neg- 
ligence a  question  for  the  jury.— Hendrickson  v. 
Grays  Harbor  Ry.  &  Light  Co.,  152  P.  992. 

CASE-MADE. 

See  Avpetil  and  Error,  4=3511.  662-668. 


CAUSE  OF  ACTION. 


See  Action. 
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CERTIFICATE. 

See  Acknowledgment,  ®=>29,  36;  Contracts, 
®=>289;  Partnershia  €=»64:  ReceiTers,  9=> 
117-128. 

CHAMPERTY  AND  MAINTENANCE. 

4=s>7  (Okl.)  A  conveyance  made  la  contraven- 
tion of  Rev.  Laws  1910,  §  2260,  by  the  rightful 
owner,  not  in  possession  or  taking  the  rents, 
is  inoperative  against  the  person  holding  the 
lands  adversely. — Coblentz  v.  Ives,  1S2  P.  584. 

CHANCERY. 

.See  Equity. 

CHANCE  VERDICT. 

See  New  Trial,  <&=»52,  143;    Trial,  <S=»315. 

<  CHANGE  OF  VENUE. 

See  Venue,  «s>70. 

CHARACTER. 

See  Witnesses,  «=>340. 

CHARGE. 

To  jury,  see  Criminal  Law,  «=9767-787,  922; 
Trial.  «s»186-286. 

CHATTEL  MORTGAGES. 

See  Acknowledgment.  9=>S6 ;  Alteration  of  In- 
struments, ®=>23;  Bankruptcy,  €=>9;  Pledges. 

I.  REQUISITES  AND  .VALIDITY. 

(A)  Hatnr*  and  JSnncatiulu  of  Traustera  of 
CItattela  aa   Secarity. 

9=9 1 7  (Cal.App.)  Plaintiff  in  suit  to  foreclose 
chattel  mortgage  h«U  entitled  to  recover  in 
spite  of  prior  sale  without  delivery  to  another 
party. — Jasper  v.  Presley,  152  P.  941. 

n.  FlUirO,    &ECOBDINO,    AMD   BEG- 
XSTBATION. 

(A)  Orlarlnal. 

<S=92  (Okl.)  Under  Rev.  Laws  1910,  {  4031, 
where  a  chattel  mortgage  has  been  properly  de- 
posited with  the  register  of  deeds,  a  failure  to 
properly  file  and  index  the  mortgage  will  not  de- 
prive the  mortgagee  of  his  rights.— Dabney  v. 
Hathaway,  152  P.  77. 

(B)  Renewal. 

9=>98  (Mont)  Giving  two  notes  secured  by  one 
mortgage  for  debt  originally  single  does  not  di- 
vide debt,  so  as  to  require  affidavit  of  renewal 
of  mortgage  within  60  days  after  due  date  of 
first  note,  under  Rev.  Codes,  §  5763.— First  Nat 
Bank  of  Miles  City  v.  Marshall,  152  P.  36. 

Since  Rev.  Codes,  §  5763,  provides  special 
methods  for  preserving  chattel  mortgage  hens 
only  where  mortgage  is  for  more  than  one  year, 
all  installment  chattel  mortgages  for  not  more 
than  one  year  are  preserved  by  complying  with 
Rev.  Codes,  g  5762.— Id. 

Where  the  chattel  mortgage  authorized  the 
mortgagee  to  take  possession  after  due  date  of 
first  note  secured,  failure  to  do  so  does  not 
waive  lien,  if  under  Rev.  Codes,  g  5763,  affi- 
davit of  renewal  is  filed  within  60  days  after 
the  whole  debt  is  due. — Id. 

HI.   CONSTRUCTION  AND   OPERA- 
TION. 

(D)  Lien  and  Priority. 

€=;9l38  (Idaho)  A  farm  laborer's  lien  claimed 
for  the  reasonable  value  of  the  use  of  his  teams 
and  machinery  in  addition  to  reasonable  com- 
pensation for  his  own  labor  held  prior  to  a  mort- 
gage placed  on  the  crop,  regardless  of  bow  the 
compensation  was  to  be  computed.— Chapman  T. 
A.  H.  AveriU  Machinery  Co.,  152  P.  573. 


XV.  RIGHTS  AND  LTABTT.ITIBS  OF 
PARTIES. 

(S=3l62  (Okl.)  Where  anything  is  due  on  tha 
notes  secured  by  a  chattel  mortgage  and  the 
terms  of  same  have  been  broken,  the  mortgagee 
is  entitled  to  possession  of  the  mortgaged  prop- 
erty.—Stockyards  State  Bank  v.  Johnston,  152 
P.  585. 

^=>I72  (Okl.)  A  petition  in  teplerin  held  not 
demurrable,  uiough  it  did  not  specifically  allege 
breach  of  conditions  of  a  chattel  mortgage, 
where  the  attached  copy  of  the  mortgage  showed 
such  breach.— Dabney  v.  Hathaway,  152  P.  77. 
€=»I72  (OkL)  In  replevin  by  the  mortgagee, 
the  amount  due  is  only  incidentally  involved; 
the  only  question  in  issue  being  the  mortgagee's 
right  to  possession  of  the  mortgaged  property. — 
Stockyards  State  Bank  t.  Johnston,  1S2  P.  586^ 

VH.  BEMOVAX  OR  TRANSFER  OF 

PROFERTT  BT  MOBTGAOOB. 
CA)  Rlvhta  and  UaklUUea  of  Parties. 

<S=32I9  (Wyo.)  Under  Comp.  St.  1910,  H  3727, 
3782,  3734,  chattel  mortgage  of  tradesman's 
stock  of  goods  not  containing  provision  orally 
agreed  to  that  mortgagor  might  continue  to  sell 
same  in  course  of  business  held  not  void  as  be- 
tween the  parties.- Hasbrouck  v.  La  Febre,  152 
P.  168. 

€s>225  (Wyo.)  A  mortgagee  of  &  tradesman's 
stock  of  goods,  who  verbally  permits  the  mort- 
gagor to  retain  possession  and  control  of  tha 
goods,  is  entitled  to  possession  as  against  the 
mortgagor's  assignee  for  creditors,  the  mort- 
gagee's lien  being  specific,  and  the  verbal  ar- 
rangement being  void  as  in  fraud  of  creditors.— 
Hasbrouck  ▼.  La  Febre,  1IS2  P.  168. 

VnX.   PAYMENT    OB   PEBFOBMABCB 

OF  CONDITXOM,  BKT.EASE,  AND 

SATISFACTION. 

iS=>245  (Okl.)  Comp.  Laws  1909,  {  4408,  pro- 
viding a  forfeiture  for  failure  to  release  a  sat- 
isfied mortgage,  does  not  apply  to  chattel  mort* 
gages.— Bombeck  v.  Hamblett,  162  P.  813. 

CHEAT. 

See  Fraud. 

CHECKS. 

See  Banks  and  Banking,  «s»140,  147. 

CHILDREN. 

See  Bastards;  Descent  and  Distribution.  €=> 
26;    Divorce,  <3s>312;    Guardian  and  Ward; 

Infants. 

CHOSE  IN  ACTION. 

See  Assignments. 

CITIES. 

See  Municipal  Corporations. 

CIVIL  ACTION. 

See  Judges,  «s>49. 

CIVIL  SERVICE. 

See  Municipal  Corporations,  9=>133,  158. 

CLAIMS. 

See  Oounties,  9=9207;  Executois  and  Admin. 
istratoiB,  9=»202-275;  Mines  and  Minerals, 
9=»38;  Municipal  Corporations,  9=>741, 
1006. 

CLASS  LEGISLATION. 

See  Constitutional  Law,  «s»20S. 

CLOUD  ON  TITLL         . 

See  Qtiieting  Title,    Digitized  by  VjOOQ IC 
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COLLATERAL  AGREEMENT. 

Bee  Frauds,  Statute  of,  «=»23. 

COLLATERAL  ATTACK. 

See  Judgment,  <8=>486,  489. 

COLLATERAL  SECURITY. 

See  Pledges. 

COLLECTION. 

See    Guardian  and  Ward,    «=s>38;    Taxation, 
<8=»608. 

COLLUSION. 

See  Fraudulent  Conveyances,  ^=>29. 

COLOR  OF  TITLE. 

See  Adverse  Possession. 

COMITY. 

See  Courta.  «s»481,  614. 

COMMERCE. 

I.  POW£K  TO  REOXrULTE  IN  OEN- 
ERAI- 

«=»5  (Kan.)  The  Webb-Kenyon  Act,  removing 
interstate  protection  from  intoxlcatmg  liquor 
Bliipped  into  a  sUte  for  unlawful  use,  held  a 
valid  exercise  of  the  power  given  by  the  com- 
merce clause  of  the  federal  Constitution.— State 
V.  Missouri  Pac.  Ry.  Co.,  162  P.  777. 
^=»8  (Okl.)  With  the  enactment  of  the  Carmack 
Amendment,  the  state  has  ceased  to  have  au- 
thority to  pass  acts  relative  to  contracts  made 
by  carriers  concerning  interstate  shipments,  and 
hence  Const,  art.  23,  §  9,  providing  that  a  con- 
tract stipulation  for  notice  or  demand  other  than 
provided  by  law  shall  be  void,  applies  only  to 
mtrastate  shipments.— St.  Louis  &  S.  F.  R.  Co. 
V.  Wood,  162  P.  848. 

i©=>9  (Kan.)  The  Webb-Kenyon  Act  held  not 
void  as  a  delegation  of  power  over  interstate 
commerce.— State  v.  Missouri  Pac.  Ky.  Co.,  152 
P.  777. 

«=»I0  (Kan.)  The  sale  in  Kansas  of  natural 
gas  produced  in  Oklahoma,  if  interstate  com- 
merce, is  not  of  that  kind  which  requires  ex- 
clusive legislation  by  Congress,  and  until  Con- 
gress acts  the  state  has  control. — State  v.  Flan- 
neUy,  152  P.  22. 

n.    SUBJECTS    OF   REOTTLATION. 

^=3 1 6  (Kan.)  It  is  not  interstate  commerce  to 
seU  natural  gas  in  Kansas,  where  the  gas  is 
produced  in  both  Kansas  and  Oklahoma  and  so 
commingled  in  pipe  lines  that  it  cannot  be  dis- 
tingui.sbed  and  is  thereafter  conveyed  through- 
out the  state  and  sold  to  consumers.— State  v. 
Flannelly,  152  P.  22. 

®=>27  (Wash.)  An  engineer  switching  freight 
cars,  some  of  which  are  loaded  with  interstate 
commerce,  is  engaged  in  interstate  commerce, 
within  the  federal  Employers'  Liiability  Act.— 
Snyder  v.  Great  Northern  Hy.  Co.,  152  P.  703. 
®=»35  (Kan.)  A  shipment  of_  live  stock  from  a 
point  in  the  state  to  a  commission  firm  in  Mis- 
souri is  interstate  commerce. — Enright  v.  At- 
chison, T.  &  S.  F.  Ky.  Co.,  162  P.  629. 

in.  MEANS  AND  METHODS  OF  REG> 
UI.ATION. 

<S=>60  (Oal.App.)  As  Congress,  under  Const 
tJ.  S.  art.  1,  S  8,  has  power  over  interstate  com- 
merce, and  permits  shipment  of  liquors  into  an- 
other state,  the  possession  of  such  a  consignee, 
in  the  absence  of  an  unlawful  intent  to  sell,  can- 
not be  made  illegal  by  a  muhicipal  ordinance. — 
Ex  parte  Liuera,  152  P.  738. 


^s>60  (Kan.)  The  requirements  of  the  Mahin 
Liquor  Law,  concerning  statements  in  writing 
to  he  made  or  taken  and  filed  with  the  county 
clerk,  held  not  in  violation  of  Interstate  Com- 
merce Act,  §§  15,  20,  as  amended  by  Act  June 
29, 1906,  §i  4, 7,  and  Act  June  18,  1910, J§  12, 
14.— State  V.  Missouri  Pac.  Ry.  Co.,  152  P.  777. 
<S=>64  (Wyo.)  Comp.  St.  1910,  §$  3004,  3005, 
regulating  sale  of  nursery  stock,  is  not  invalid 
as  an  interference  with  interstate  commerce  tor 
imposing  a  license  on  the  business  of  selling 
nursery  stock,  though  it  applies  to  nonresidents. 
—Welch  V.  Nelson,  152  P.  78a 

COMMERCIAL  PAPER. 

See  Bills  and  Notes. 

COMMISSION  AND  COMMISSIONERS. 

See  Corporations,  «=394,  560;  Mandamus, 
«=s>10,  16;  Public  Lands,  «=»144;  Venue, 
«=s>ll. 

COMMISSIONS. 

See  Brokers,  «s>43-«a 

COMMON  CARRIERS. 

See  Carriera. 

COMMON  SCHOOLS. 

See  Schools  and  School  Districts. 

COMMUNITY  PROPERTY. 

See  Husband  and  Wife,  <8=»248%-267. 

COMPARATIVE  NEGLIGENCE. 

See  Negligence,  <=»101. 

COMPENSATION. 

See  Attorney  and  Client,  <8=>143-190;  Bail- 
ment, «=>18:  Brokers,  <S=>43-88;  On- 
tracts,  «=»232;  Counties,  <S=»70-80;  Em- 
inent Domain,  «=»75~141;  Improvements, 
€s»4;  Insurance,  <S=384;  Master  and 
Servant,  «=>72,  87% ;  Municipal  Corpo- 
rations. «=»372;  Officers,  «=)100;  Sher- 
iffs and  (Constables,  ^=>41. 

COMPENSATORY  DAMAGES. 

See  Damages,  ®=»37-69. 

COMPETENCY. 

See  Evidence,  «=»155 ;  Witnesses,  ©=»149- 
219> 

COMPLAINT. 

See  Pleading. 

COMPOSITIONS  WITH  CREDITORS. 

See  Compromise  and  Settlement. 

COMPROMISE  AND  SETTLEMENT. 

See  Accord  and  Satisfaction;  Attorney  and 
Client,  «=!»1(H;  (Counties,  <S=>207;  Munici- 
pal Corporations,  «=3l018;  Pajrment;  Re- 
lease;   Schools  and  School  Districts,  ^=>79. 


^=i»l  (Wash.)  Letter  from  lessor,  authorizing 
payment  of  rent  in  cash  instead  of  in  grain, 
held  not  admissible  on  the  theory  of  an  accord 
and  satisfaction;  there  having  been  no  con- 
troversy or  dispute  at  the  time  it  was  written.— 
Farley  v.  Letterman,  152  P.  515. 


COMPROMISE  VERDICT. 

See  Trial,  <=a316. 
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CONCLUSIVENESS. 

See  Public  Lands,  «=3ll6. 

CONDEMNATION. 

See  Eminent  Domain. 

CONDITIONAL  SALES. 

See  Mortgages,  <S=>S;    Sales,  «=:>473,  474 

CONDITIONS. 

See  Deeds,  <8=»145-168;  Evidence,  «=»420; 
Fraudulent  Conveyances,  ©=241;  Insane 
Persons.  €=66;  Insurance,  €=»612;  Plead- 
ing, «=3239;  Tender,  «=>14;  Vendor  and 
Purchaser,  «=»303. 

CONFESSION. 

See  Criminal  Law,  «e9617,  631. 

CONFIDENTIAL  RELATIONS. 

See  Contracts,  <S=396, 

CONFLICT  OF  LAWS. 

See  Conrts,  i8=s>481,  614;  limitation  of  Ac- 
tions, «=>2;    Wills,  «=»2. 

CONNECTING  CARRIERS. 

See  Carriers,  «=9l77,  180. 

CONSENT. 

See  Chattel  Mortgages,  ®=>219;  Contracts, 
<8=»92-96;  Judgment,  «s»72,  651;  Mechan- 
ics' liens,  <&=>57-«4. 

CONSIDERATION. 

See  Attorney  and  Client,  4=»143;  Bills  and 
Notes,  «=>92,  139,  370,  518;  Contracts,  «=» 
54-77;  Frauds,  Statute  of,  «=>108;  Fraud- 
ulent Conveyances,  4=3>75;  Insane  Persons, 
©=»66;  Principal  and  Surety,  ©=>35;  Spe- 
cific Performance,  9=»48;  Vendor  and  Pur- 
chaser, €=>236. 

CONSOLIDATION. 

See  Corporations,   ®=>591. 

CONSPIRACY. 

See  Evidence,  <S=>253,  260;  Indictment  and 
Information,  ®=>125. 

CONSTITUTIONAL  LAW. 

For  validity  of  statutes  relating  to  particular 
subjects,  see  also  the  various  specific  topics. 

Enactment  and  validity  of  statutes  in  general, 
see  Statutes.  «=>35-64. 

Special  or  local  laws,  see  Statutes,  ©=972-97. 

Subjects  and  titles  of  statutes,  see  Statutes, 
«i=»114-122. 

II.   CON8TR1TOTION,  OPEKATIOH. 
AND    ENFORCEMENT   OF    CON- 
STITUTIONAL  PROVISIONS. 

©s»l2  (Kan.)  The  federal  Constitution  was  not 
framed  for  the  special  protection  of  those  who 
violate  statutes,  but  for  the  good  of  the  entire 
citizenship,  and  should  be  construed  in  view  of 
changes  in  social  conditions. — State  v.  Missouri 
Pac.  lly.  Co..  152  P.  777. 
<8=s>l3  (Kan.)  The  spirit  of  the  federal  Consti- 
tution favors  congressional  action  which  pro- 
motes obedience  to  state  laws. — State  v.  Missou- 
ri Pac.  By.  Co.,  152  P.  777. 
©S3 1 4  (Wash.)  The  language  of  a  state  Consti- 
tution must  be  taken  in  its  general  and  ordinary 
sense,  a  general  meaning  prevailing  over  a  re- 
stricted one.— Bronson  v.  Syverson,  152  P.  1039. 


©=>2I  (Ariz.)  Const  art  23,  |  1,  as  amended 
in  1915,  having  been  borrowed  verbatim  a^  far 
as  practicable  from  Rev.  St.  U.  S.  !  2139,  may 
reasonably  be  given  the  construction  applied  by 
the  courts  of  United  States  to  the  federal  stat- 
ute.—Brown  V.  State,  152  P.  578. 
<S=s>26  (Or.)  The  Legislature  has  full  legidatiTe 
power  except  as  limited  expressly  or  impliedly, 
and  the  constitutionality  of  an  act  does  not  de- 
pend upon  power  delegated,  but  upon  limitations 
imposed.— State  v.  School  Dist  No.  3  of  Clataop 
County,  152  P.  221. 

©=»42  (OaLApp.)  A  county  cannot  raise  the 
question  that  a  provision  of  the  Constitution 
denies  to  any  person  the  equal  protection  of  the 
laws,  although  the  law  objected  to  is  an  exemp- 
tion from  taxation  since  it  can  collect  revenue 
necessary  from  other  sources.— City  and  County 
of  San  Francisco  v.  McGovem,  152  P.  980. 
©=»47  (Wash.)  With  some  possible  seeming  ex- 
ceptions to  the  rule,  court  held  not  authorized 
to  hear  evidence  touching  the  constitutionality 
of  a  statute.— Barker  r.  State  Fish  Commis- 
sion, 152  P.  637. 

®=948  (Idaho)  A  statute  in  force  and  receiv- 
ing a  practicai  interpretation  for  several  years 
will  not  be  so  interpreted  as  to  render  it  un- 
constitutional, except  after  the  most  careful 
consideration. — State  v.  Omaechevviaria,  152 
P.    280. 

III.  DISTBIBTrnON  OF  GOVERN- 
'    MEXTAI.  POWERS  AND 
FUNCTIONS. 

(B)   Jadlelal  Fovrem   lutA  FnnetlonB. 

©=970  (Idaho)  The  regulation  of  industries  nn- 
der  a  proper  exercise  of  the  police  power  rests 
with  the  Legislature,  and  cannot  be  interfered 
with  by  the  courts,  unless  there  is  a  palpable 
abuse  of  power.— State  v.  Horn,  152  P.  27o. 
®=>70  (Mont)  The  court  cannot  review  ques- 
tions of  legislative  policy,  but  must,  construe 
the  laws  as  it  finds  them  according  to  the  evi- 
dent legislative  purpose. — State  t.  District 
Court  of  Twelfth  Judicial  Dist  in  and  for 
Chouteau  County,  152  P.  475. 
©=»70  (Or.)  Conrts  will  not  construe  the  Elm- 
ployers'  Liability  Act  to  apply  to  county  em- 
ployes merely  because  such  employes  should  be 
included  os  a  matter  of  policy. — Rapp  v.  Mult- 
nomah County,  152  P.  243. 
®=>70  (Wash.)  That  Laws  1915,  p.  80,  §  36, 
permitting  use  of  purse  and  drag  nets  with 
smaller  mesh  than  is  permitted  in  gill  nets,  is 
unwise  or  unjust,  held  a  matter  with  which  the 
court  has  nothing  to  do.— Barker  t.  State  Fish 
Commission,  152  P.  637. 

(O)  rsxeoatl've  Povrera  and  Panotlona. 

©=>80  (Idaho)  Laws  1911,  c.  124,  S§  73,  74,  re- 
lating to  closing  of  insolvent  banks,  held  not  vio- 
lative of  Const  art  5,  §S  2,  13,  relative  to  the 
vesting  of  judicial  power  and  legislative  power 
respecting  courts.- State  v.  Title  Guaranty  & 
Surety  Co.  of  Scranton,  Pa.,  152  P.  189. 
©=380  (KanO  The  authority  given  by  the  Ma- 
hin  Liquor  Law  to  a  local  railroad  agent  to  re- 
fuse delivery  of  a  shipment  of  intoxicating  liq- 
uors when  intended  fur  unlawful  use  held  not 
to  confer  on  him  judicial  power. — State  v.  Mis- 
souri Pac.  Ry.  C().,  152  P.  777. 

IV.  FOI.ICE  POWER  IN  0ENERAI.. 

©=>8I  (Okl.Cr.App.)  A  statute  which  ia  not  a 
legitimate  police  regulation  cannot  be  made  such 
by  being  placed  in  _  the  same  act  with  a  police 
regulation  or  by  being  enacted  under  a  title  de- 
claring a  purpose  which  would  be  a  proper  ex- 
ercise of  the  police  power.— Bemis  v.  State,  152 
P.  456. 

Const  n.  S.  Amend.  14,  prohibits  states  from 
striking  down  personal  liberty  or  property 
rights  or  materially  restricting  their  normal 
exercise  under  the  guise  of  the  poUce  power. 
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except  as  Incidentally  necessary  to  accomplish 
some  paramount  object  concerning  public  wel- 
fare.—Id. 

V.  PERSONAL   CIVIL  AND  POLITI- 
CAL RIGHTS. 

«=>83  (Wash.)  Rem.  &  Bal.  Code,  |  749,  pro- 

yidinK  for  arrest  in  civil  actions  founded  on  tort 
in  certain  specified  case,  held  to  violate  Const 
art  1,  $  17,  providing  there  shall  be  no  impris- 
onment for  aebt,  except  in  case  of  abscondins 
debtors. — Bronson  v.  Syverson,  152  P.  1039. 
^=>87  (Idaho)  Rev.  Codes,  §  6872,  relative  to 
herding  sheep  on  cattle  range,  hew  not  viola- 
tive of  Const  art  1,  i  1,  enumerating  inalien- 
able rights,  though  it  applies  to  the  sheep  in- 
dustries restrictions  different  from  those  ap- 
plied to  the  horse  and  cattle  industries.— State 
v.  Horn,  162  P.  276. 

Vn.  OBLIGATION  OP  CONTRACTS. 
(B)  Comtraota    of    States    and    Hanlolpall- 


Statea   and 
tiea. 


«s»l29  (Oal.App.)  That  a  municipal  corpora- 
tion operates  a  public  utility,  a  franchise  to  en- 
gage in  which  has  l>een  already  given  to  a  pri- 
vate corporation,  is  not  a  violation  of  the  fran- 
chise, since  the  municipal  corporation  is  a 
branch  of  the  state,  and  the  state  by  granting 
a  franchise  does  not  guarantee  it  will  not  com- 
pete.— City  and  County  of  San  Francisco  v.  Mc- 
Govem,  152  P.  980. 

(C)   Contraeta   of  Indtvidnala  and  Pvlratc 
Corporati  ona. 

iS=sl54  (Kan.)  The  Inheritance  Tax  Law  of 
1909  (Gen.  St.  1900,  8  92r>.'>)  held  not  to  im- 
pair the  obligation  of  contracts,  as  applied  to 
property  bequeathed  in  a  will  executed  in  1901, 
pursuant  to  contract  -  where  testator  died  in 
1811.— State  V.  Mollier,  162  P.  771. 

IX.  PRIVILEGES  OR  XBIMTJNITIES. 
AND    CLASS   LEGISLATION. 

«=»205  (Cal.)  Proviso  of  St  1903,  p.  284,  i  2, 
ns  amended  by  St  1907,  p.  765,  imposing  license 
tax,  that  St.  1905,  p.  307,  shaU  not  be  affected, 
held  not  to  create  a  violation  of  Const,  art.  1, 
§  21,  forbidding  the  grant  of  special  privileges.— 
Ex  parte  Gilstrap,  152  P.  42. 
<S=»205  (Wash.)  Laws  1915,  p.  80,  S  36,  though 
allowing  use  of  purse  and  drag  seines  with 
smaller  mesh  than  that  prescribed  for  gill  nets 
held  not  to  grant  privileges  and  immunities  in 
violation  of  Const  Wash,  art  1,  {  12.— Barlter 
V.  State  Fish  Commission,  152  P.  637. 
®=3207  (Wash.)  Preventing  hunting  or  fishing 
in  one  portion  of  the  state  and  permitting  it 
elsewhere  held  not  a  discrimination  between  or 
a  classification  of  persons  in  violation  of  the 
federal  Constitution. — Barker  v.  State  Fish 
Commission,  152  P.  537. 

4=>208  (Wash.)  Preventing  hunting  or  fishing 
in  one  portion  of  the  state  and  permitting  it 
elsewhere  held  not  a  discrimination  between  or 
a  classification  of  persons  in  violation  of  the 
state  (Donstitution.— Barker  v.  State  Fish  Cota- 
mission,  152  P.  637. 

X.  EQUAL    PROTECTION    OF    LAWS. 

4=921 1  (Idaho)  The  equality  clause  of  C!onst 
U.  S.  Amend.  14,  requires  merely  that  the  same 
methods  be  applied  impartially  to  all  constitu- 
ents of  a  class,  so  that  the  laws  may  operate 
uniformly  on  all  persons  in  similar  circum- 
stances, and  is  not  necessarily  infringed  by  leg- 
islative classification.— State  v.  Horn,  152  P. 
275. 

4=3229  (Cal.App.)  That  exemptions  from  taxa- 
tion increase  the  burden  placed  upon  property 
taxed,  does  not  show  a  denial  to  the  taxpayer 
of  the  equal  protection  of  the  law. — (Tity  and 


County  of  San  Francisco  ▼.  McGovem,  162  P. 

980. 

4=>230  (Cal.)  Acta  prescribing  license  tax  for 
itinerant  vendors  of  drugs  (St.  1903,  p.  284; 
St  1907,  p.  765 ;  St  1909,  p.  419)  held  not  re- 
pugnant to  Const  U.  S.  Amend.  14,  forbidding 
deprivation  of  equal  privileges  to  United  States 
citizens.— Ex  parte  Gilstrap,  152  P.  42. 

Proviso  of  St.  1903,  p.  284,  §  2,  as  amended  by 
St.  1907,  p.  765,  providing  for  a  license  tax, 
that  St.  1905,  p.  307,  shall  not  be  affected,  held 
not  to  establish  a  violation  of  the  equal  protec- 
tion clause  of  the  fourteenth  amendment.— Id. 
€=»236  (Wash.)  X.aws  1916,  p.  80,  i  36,  though 
allowing  use  of  purse  and  drag  seines  with 
smaller  mesh  than  that  prescribeJ  for  gill  nets, 
held  not  to  deny  equal  protection  of  the  laws 
in  violation  of  Const.  U.  S.  Amend.  14.— Barker 
V.  State  Fish  Commission,  152  P.  637. 
<S=»237  (Idaho)  Rev.  Codes,  {  6872,  relative  to 
herding  sheep  on  cattie  range,  held  not  vio- 
lative ot  Const  U.  S.  Amend.  14,  as  denying 
equal  rights.— State  v.  Horn,  152  P.  275. 
4=s>240  (Wyo.)  Comp.  St  1910,  i  8005,  requir- 
ing all  persons  selling  nursery  stock  to  give  a 
bond  signed  by  a  surety  company  authorized  to 
do  business  in  the  state,  is  invalid,  as  confining 
the  surety  to  a  particular  class. — Welch  v.  Nel- 
son, 152  P.  788. 

XI.  DUE  PROCESS  OF  LAW. 

€=>275  fOkl.Cr.App.)  Whatever  either  party 
may,  under  the  due  process  of  law  provision  of 
Const  U.  S.  Amend,  14,  treat  as  sufiicient 
grounds  to  terminate  employment  in  the  alwence 
of  stipulation,  he  may  provide  against  by  in- 
sisting on  a  stipulation  relative  thereto. — Bemis 
V.  State,  152  P.  456. 

A  construction  of  Comp.  Laws  1909,  §  4041, 
so  as  to  make  an  employer  criminally  punish- 
able for  binding  employes  under  a  contract  not 
to  become  or  remain  members  of  any  labor  or- 
ganization, though  the  contract  be  voluntarily 
entered  into,  and  terminable  at  once,  held  vio- 
lative of  the  due  process  of  law  provision  of 
Const  U.  S.  Amend.  14.— Id. 
«=>278  (CaLApp.)  Where  the  Constitution  ex- 
pressly grants  to  a  city  the  right  to  construct 
and  operate  a  public  utility  in  another  city,  its 
impairment  of  the  value  of  the  property  of  a 
private  corporation  operating  similar  plant  was 
not  a  taking  of  its  property  witliout  due  pro- 
cess.— City  and  County  of  San  Francisco  v.  Mc- 
Govem, 152  P.  980. 

<S=>278  (Okl.)  Act  Cong.  April  21,  1904,  re- 
moving restrictions  from  Indian  lauds,  held  not 
violative  of  the  due  process  of  law  provision  of 
Const.  U.  S.  Amend.  5.— Iximan  T.  Paullin,  1^ 
P.  73. 

<S=3278  (Wash.)  Game  Code  (Laws  1913,  c. 
120)  §{  21,  33,  as  to  one  who  had  acquired  a 
property  right  in  certain  deer  and  fowls,  held 
to  violate  Const  Wash.  art.  1,  g  3,  and  Const 
U.  S.  Amend.  14,  as  a  taking  of  property  with- 
out due  process  of  law. — Graves  v.  Dunlap,  162 
P.  632. 

4=>287  (Cal.)  Acts  prescribing  license  tax  for 
itinerant  vendors  of  drugs  (St  1903,  p.  284 ;  St 
1907,  p.  765;  St  1909;  p.  419),  held  not  re- 
pugnant to  tiie  due  process  of  law  clause  of 
Const  U.  S.  Amend.  14.— Ex  parte  Gilstrap,  152 
P.  42. 

4=»300  (Or.)  A  mortgagee,  in  a  mortgage  exe- 
cuted subsequent  to  statute  giving  lat>orers  and  ■ 
materialmen  a  preference,  is  not  deprived  of 
property  without  due  process  of  law,  because 
his  lien  is  i>o8tponed  to  liens  of  laborers  and  ma- 
terialmen.— Haines  Commercial  Co.  v.  Grabili, 
152  P.  877. 

<es>3l8  (Idaho)  Laws  1911,  c.  124,  |{  73,  74,  re- 
lating to  closing  of  insolvent  banks  held  not  vio- 
lative of  the  due  process  of  law  provision  of 
Const  U.  S.  Amend.  14  and  Const.  Idaho,  art 
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1,  I  13.— State  T.  Title  Ouarantr  &  Snrety  Co. 
of  Scranton,  Pa.,  152  P.  189. 

CONSTRUCTION. 

See  Bills  and  Notes,  «s»134;  Constitutional 
Law,  «=9l2,  13;  Covenants,  <S=>4a-79;  Dam- 
ages, «=976,  78;  Deeds,  «=>90-168:  Evi- 
dence, 9s>40l;  Exeniption&^  4s>4 ;  Miinici- 
pal  Corporations,  <Ss>l20;  Pleadink,  4=>34; 
Statutes,  «=3l84-227;   Wills,  «=3e72, 

CONTEMPT. 

I.  AOT8  OR  OONDTTCT  OOIfSTITITT- 
INO  OONTEltPT  OF  COURT. 

«=>2  (OaLApp.)  Under  Code  Civ.  Proc.  !  170, 
as  amended  by  St.  1897,  p.  287,  counsel  who 
filed  affidavit  in  cause,  alleging  bias  of  the  judge 
in  that  he  advised  and  directed  counsel  for  the 
adverse  party  to  prepare  and  serve  necessary 
legal  notices,  held  not  guilty  of  contempt. — 
Webb  V.  Superior  Court  In  and  for  Del  Norte 
County,  152  P.  957. 

Under  Code  Civ.  Proc.  {  170,  as  amended  by 
St.  1807,  p.  287,  counsel  who  filed  affidavit  in 
cause,  alleging  past  and  present  improper  ac- 
tivity of  the  judge  in  prospective  litigation,  held 
guilty  of  contempt.— Id. 

<e=>7  (Mont.)  Under  Rev.  Codes,  f{  6788,  7300, 
it  is  a  contempt  to  withhold  the  draft  of  a 
proposed  bill  of  exceptions  beyond  the  time  al- 
lowed by  statute  for  the  return,  or  after  de- 
mand by  the  adverse  party  thereafter. — State  v. 
District  Court  of  Twelfth  Judicial  Dist.  in  and 
for  Chouteau  County,  152  P.  475. 
«=>2I  (Cal-App.)  Where  temporary  custody  of 
children  was  awarded  a  father,  and  habeas  cor- 
pus was  brought  to  produce  them,  notice  of  ap- 
peal from  the  order  of  custodj;  did  not  stay  the 
entire  proceedings,  and  plaintiff's  attorney  was 
in  contempt  for  concealing  them. — Hughes  f. 
Moncur.  152  P.  96a 

H.  POWER  TO  PUNISH.  AND  PBO- 
OEEDIN6S   THE:^F0R. 

«=954  (Oal.App.)  Under  Code  Civ.  Proc.  JlZll. 
In  determining  the  sufficiency  of  an  affidavit 
charging  an  attorney  with  a  contempt  out  of 
the  presence  of  the  court  in  having  aided  a  par- 
ty in  disobeying  an  order  to  produce  children, 
such  attorney's  admission  that  he  willfully  vio- 
lated the  order  could  not  be  considered. — Hughes 
T.  Moncur,  152  P.  068. 

Affidavit  charging  attorney  for  wife  in  her 
divorce  suit  with  contempt  in  concealing  the 
children  so  that  she  could  not  comply  with 
court's  order  in  habeas  corpus  proceedings  re- 
quiring her  to  produce  them  held  to  allege  suffi- 
cient facts  to  justify  the  court's  acting  thereon. 
—Id. 

4=366  (Mont)  In  a  proceeding  to  annul  an  ad- 
judication of  contempt,  the  court  cannot  inter- 
fere, in  the  absence  of  a  showing  of  arbitrary 
or  capricious  actions  by  the  court  below. — State 
T.  District  Court  of  Twelfth  Judicial  Dist  in 
and  for  Chouteau  County,  152  P.  475. 

CONTEST. 

See  Elections,  <S=3305. 

CONTINUANCE 

See  Appeal  and  Error,  4=s>1024;  urlminal 
Law,  ®s»1151;    Stipulations,  €=>14. 

CONTRACTS. 

See  Accord  and  Satisfaction;  Account  Stated; 
Alteration  of  Instruments;  Appeal  and  Er- 
ror. ®=»170,  175,  704 ;  Assignments ;  Attach- 
ment 4=s>5;  Attorney  and  Client,  4=>743; 
Bailment;  Bills  and  Notes;  Breach  of  Mar- 
riape  Promise;  Brokers,  ®=343,  63:  Cancel- 
lation of  Instruments;  Carriers,  4=»36;  Cham- 


perty and  Maintenance;  Chattel  Hortgagea: 
Compromise  and  Settlement;  ConstituticHial 
Law,  «=>129-154;  Corporations,  «=9218; 
Counties,  ®=9ll4;  Covenants;  Customs  and 
Usages;  Damages,  ^962;  Depositaries;  Dis- 
missal and  Nonsuit,  9=965:  Divorce,  €=3236 ; 
Evidence,  «=>307--465,  478;  Frauds,  Statute 
of;  Guaranty;  Insurance;  Interest;  Land- 
lord and  Tenant;  Limitation  of  Actions,  ®=> 
21-41,  49;  Mechanics'  Liens;  Money  Re- 
ceived; Municipal  Corporations,  4=3332-374, 
445;  Novation;  Partnership;  Payment; 
Pleading,  4=»248;  Principal  and  Agent:  Prin- 
cipal and  Surety;  Reformation  of  Instru- 
ments ;  Release ;  Sales ;  Schools  and  School 
Districts,  «=»79-86;  Specific  Performance, 
«=>4g;  Statutes,  «=3lie;  Stipulations; 
Usury,  4=»12-119;  Vendor  and  Purchaser; 
Warehousemen;  WateiB  and  Water  Courses, 
®=3l58. 

I.  REQUISITES    AND   VAUDITT. 

(A)  Natiire   sbA   Bsaentials    In   General. 

4=3 1  (Okl.)  A  simple  receipt  is  an  admission 
only  and  not  a  contract— Robertson  v.  Vande- 
venter,  152  P.  107. 

(D1  Consideration. 

4=s>54  (Oolo.)  Contract  and  promise  of  wife, 
made  to  husband,  bequeathing  her  entire  eti- 
tate,  that  such'  estate  should  go  to  their  adopt«<I 
son  held  sufficient  consideration  for  her  con- 
tract and  promise  to  pay  money  annually  to 
the  adopted  son  and  his  wife.— Dawley  v.  Daw- 
ley's  Estate,  152  P.  1171. 

4=>56  (CJaLApp.)  Promise  of  principal  con- 
tractor to  file  hens  and  prosecute  actions  for 
money  due  him  against  uie  debtors  held  suf- 
ficient consideration  to  support  contract  by 
plaintiff  to  forbear  8uit>  for  plumbing  furnished 
as  subcontractor. — ^Matzen  ▼.  Morton  Bldg.  Co., 
162  P.  317. 

4=»65  (Colo.)  Contract  of  decedent  to  ^y  spe- 
cific sum  annually  to  adopted  son  and  wife,  sub- 
stituted, upon  dissatisfaction  of  latter  parties, 
for  decedent's  life  estate  deed  to  them,  held 
supported  by  sufficient  consideration. — Dawley 
V.  Dawley's  Estate,  152  P.  1171. 

Contract  by  decedent  to  pay  adopted  son  and 
wife  specific  sum  annually,  substituted  for 
previous  settlement  by  way  of  deed  of  life  es- 
tate to  son  and  wife,  held  supported  by  con- 
sideration, Irrespective  of  the  validity  of  the 
son's  rights  under  the  deed. — Id. 
4=>77  (Colo.)  Agreement  by  decedent  to  pay 
money  to  adopted  son  held  supported  by  suffi- 
cient consideration,  by  way  of  love  and  alfectiun, 
as  much  as  if  the  son  had  been  bom  to  decedent 
—Dawley  v.  Dawley's  Estate,  152  P.  1171. 
4=388  (Okl.)  Where  the  execution  of  a  written 
instrument  was  admitted  because  of  want  of 
verification  of  the  reply,  but  want  of  considera- 
tion was  set  up,  the  party  pletiding  want  of 
consideration  has  the  burden  of  proof,  under 
Rev.  Laws  1910.  {(  934.  935.— St.  Louis  & 
S.  F.  R.  O.  V.  Bruner,  152  P.  1103. 

(B)  Talldltr  of  Assent. 

4=>92  (Okl.)  Mere  weak-mindedness  will  not 
predude  enforcement  of  an  executory  contract 
or  authorize  it  to  be  set  aside,  where  the  person 
has  sufficient  intelligence  to  understand  the 
transaction  and  is  left  to  act  on  his  own  free 
will.— Loman  v.  Paullin,  152  P.  73. 

Tliat  one  contracting  party  possesses  less  intel- 
ligence than  the  other,  or  that  the  transaction  is 
not  one  which  the  court  in  aU  respects  approves, 
will  not  require  the  court  to  interfere  with  the 
contract  where  there  are  no  inequitable  inci- 
dents.— Id. 

4=396  (Okl.)  Where  confidence  and  influence 
exist  equity  requires  the  highest  good  faith  in 
all  dealings  of  the  one  in  whom  the  confidence  ia 
reposed.— In  re  Spann,  162  P.  *%jOOQIC 
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(F)  I>«v«UtT  «<   Object   •»«   of   Cosalder* 
•tlon. 

<&=»I25  (Idaho)  tinder  Conat.  art.  18,  f  7,  Rev. 
Codes,  If  255, 1946,  and  section  2115,  as  amend- 
ed by  Sess.  Laws  1913,  p.  154,  a  contract, 
whereby  the  board  of  county  commissioners 
agreed  to  pay  the  county  treasurer  extra  com- 
pensation for  extra  work  is  against  public  pol- 
icy and  void,  and  moneys  paid  thereunder  may 
be  recovered.— McRoberts  v.  Hoar,  152  P.  1046. 
«s>l38  fCal.App.)  While  the  breach  of  a  con- 
tract which  is  against  public  policy  or  the  stat- 
utes cannot  be  made  the  subject  of  an  action, 
mere  ultra  vires  contracts  will  support  an  ac- 
tion, and  one  who  acts  ultra  vires  cannot  rely 
upon  bis  own  wrong  to  avoid  liability. — Firth 
T.  Los  Angeles  Pacific  Land  Co.,  152  P.  935. 


n.  OOMSTBVOTION    AND 
TION. 


OPEBA- 


(A)  Qeaeral  BaUea  of  Conatrootion. 

4=9 1 65  (CaLApp.)  Memorandnm  in  writing  of 
a  previous  oral  agreement  for  service  held  not 
a  new  contract,  so  that  plaintiff  could  properly 
discontinue  service  for  failure  to  malce  payments 
due  before  date  of  the  writing. — Turner  &  Dahn- 
ken  V.  Bauer,  152  P.  30& 

«=s>l67  (Okl.)  Laws  existing  at  the  time  and 
place  of  contracting  and  at  the  place  where  the 
contract  is  to  be  performed,  relating  to  the  va- 
lidity and  construction  of  the  contract,  enter  into 
and  form  a  part  of  it — Knight  v.  Clinkgcales, 
152  P.  133. 

(B)   Parties. 

«=»I87  (Okl)  Rev.  Laws  1910,  i  895,  provid- 
ing that  a  contract  made  for  a  third  person's 
benefit  may  be  enforced  by  him,  held  inapplica- 
ble where  the  evidence  showed  that  the  contract 
was  not  made  for  plaintiff's  benefit. — Hiner  ▼. 
Washita  VaUey  Bank,  1S2  P.  112. 

(C)    Babject-Matter. 

Ss'lSS  (Okl.)  Under  a  contract  between  a  rail- 
road company  and  a  county,  held,  that  the 
county  bccatue  the  owner  of  the  piling  of  a 
bridge  which  was  taken  out  by  high  water, 
and  was  entitled  to  its  possession  wherever 
found.— Nolan  v.  Board  of  Oom'rs  of  Grant 
County,  152  P.  63. 

Under  a  contract  entitling  a  county  to  such 
of  the  pilings  of  a  railroad  bridge  which  was 
washed  out  as  "they  can  get,"  held,  that  the 
county  was  entitled  to  all  the  pilings  it  could 
get  without  too  great  cost. — Id. 

(D)  Plaoe  and  Tlnao. 

«=92li  (Okl.)  Under  Rev.  Laws  1910,  {  968,  it 
ia  not  essential  that  there  be  any  particular 
form  of  expression  in  order  to  make  time  the 
essence  of  a  contract,  but  it  ia  sufficient  that 
such  appears  to  have  been  the  intent.— Mitchell 
▼.  Probst,  152  P.  697. 

In  the  case  of  an  option,  time  is  of  the  es- 
sence of  the  contract,  unless  the  contract  ex- 
pressly provides  otherwise.— Id. 

(F)  CompensatloB. 

9=9232  (Or.)  A  contract  for  construction  of 
pumping  plant  for  irrigation  district,  stipulating 
for  extra  work  and  for  retention  of  coupons, 
subject  to  additions  or  dednctions.  held  to  make 
the  coupons  a  fund  for  payment  of  «xtra  work. — 
Cooley  V.  Snake  River  District  Improvement 
Co.,  162  P,  1190. 

lai.  MODIFICATIOir  Aia>  KEBOER. 

4=>24S  (Wash.)  Oral  agreement  to  furnish 
brick  at  $15.26  a  thousand  held  merged  in  sub- 
sequent written  contract  fixing  the  rate  at  $17.- 
25  a  thousand. — Denny-Renton  Clay  &  Coal  Go. 
V.  Johnson,  152  P.  1017. 

4=9247  (Cal.App.)  Evidence  held  sufficient  to 
sustain  a  finding  that  a  contract  was  modified 


in   writing.— Clinton   Fireproofing  Co.   of  Cal- 
ifornia V.  Granfleld,  152  P.  317. 


nr. 


BESOISSIOir  AKD  ABANDON. 
MENT. 


4=9256  (Or.)  Where  defendant  gave  a  note  and 
mortgage  to  secure  her  contribution  to  an  irri- 
gation project  and  refused  to  execute  a  new 
note  and  mortgage  on  a  change  of  plan  of  the 
improvement  she  could  assume  that  the  agree- 
ment a«  to  her  was  terminated.— Kingman  Col- 
ony Irr.  O).  V.  Payne,  152  P.  891. 
4=>274  (Utah)  Cancellation  of  a  contract  by 
ccnsent  held  to  nullify  the  effect  of  previous 
letters  between  the  parties.— Sdiwab  Safe  & 
Lock  (30.  V.  Snow,  IKJ  P.  171. 

V.   FEBFORMANOE  OR  BREACH. 

4=>278  (Or.)  Failure  to  take  vouchers  for  labor 
and  turn  them  over  to  the  owner  held  a  breach 
of  building  contract,  requiring  such  vouchers  in 
terms.— Camp  &  Du  Puy  v.  Lauterman,  152  P. 
288. 

4=3278  (Or.)  A  second  contract  for  the  con- 
struction of  an  irrigation  system  held  materially 
different  from  the  original  contract  so  that  a 
note  and  mortgage,  given  under  the  latter,  could 
not  be  enforced. — Kingman  Colony  Irr.  Co.  v. 
Payne,  152  P.  891. 

4=>284  (Wash.)  Generally  where  the  parties  to 
a  building  contract  constitute  the  architect  an 
umpire  to  determine  differences,  and  provide 
that  his  determination,  as  evidenced  bj  his  cer- 
tificate, ^hall  be  final,  such  a  contract  will  be 
upheld  as  binding.— Colby  ▼.  Inteiiaken  Land 
Co.,  152  P.  994. 

4=9289  (Wash.)  The  refusal  of  an  architect, 
empowered  with  the  supervision  of  the  construc- 
tion of  a  building,  to  give  a  certificate  that  the 
building  has  been  completed  is  at  least  prima 
facie  evidence  that  the  building  was  not  com- 

gleted  within  a  specified  time.-— Colby  v.  Inter- 
tken  Land  Co.,  152  P.  994. 
4=9299  (Wash.)  A  building  contract,  providing 
that  a  residence  should  be  completed  on  or  be- 
fore a  certain  date,  was  not  substantially  com- 
plied with,  where  the  specifications  called  for 
oak  floors,  which  were  not  laid  until  long  after 
the  time  specified.— Colby  v.  Interlaken  Land 
Co.,  152  P..  994. 

4=9316  (Or.)  Acquiescence  of  owner  in  the 
contractor's  payments  for  labor  without  tak- 
ing vouchers,  called  for  by  the  contract,  held 
not  to  estop  him  to  plead  the  breach  in  action  for 
money  alleged  to  be  due  on  the  contract.— Camp 
&  De  Puy  V.  Lauterman,  152  P.  288. 
4ss>3l6  (Waah.)  Satisfaction  of  mortgage,  se- 
curing performance  of  a  building  contract,  held 
a  waiver  of  forfeiture  for  nonperformance  there- 
of.—Colby  V.  Interlaken  Laud  Co.,  162  P.  894. 

VI.    ACTIONS  FOB  BREACH. 

4=9353  (Okl.)  Evidence,  in  an  action  for  dam- 
ages for  breach  of  a  well-drilling  contract,  held 
to  authorize  an  instruction  on  defendant's  re- 
fusal to  jperform.— Robertson  v.  Yondeventer, 
152  P.  Wl. 

CONTRIBUTORY  NEGLIGENCE. 

See  Negligence,  4=9101. 

CONVERSION. 

See  Pledges,  4=931. 

CONVEYANCES. 

See  Assignmenta ;  Deeds;  Fraudulent  Convey- 
ances;  Husband  and  Wife,  4=9267;  Mort* 
gages. 

COPY. 

See  Evidence,  4=3l74.  ^-^  t 
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CORPORATIONS. 

See  Abatement  and  Revival,  «=339,  84 ;  Ap- 
peal and  Error.  «s>190,  2S2;  Banks  and 
Banking,  ^=>315;  Beneficial  Associations; 
Carriers ;  Counties ;  Courts,  9=3514 ;  Dam- 
ages, «=>78;  Evidence,  «=9244,  461;  Insur- 
ance ;  Municipal  Corporationg ;  Partnership, 
€=»41;  Quo  Warranto;  Railroads;  Street 
Railroad;  Waters  and  Water  Gourses,  ^9 
216-263. 

IV.  OAPITAI..  STOCK,  AND  DIVI- 
OENDS. 

(B)   SnbBorlptlon  to  StoelE. 

Q=>78  (Wyo.)  Where  defendant  and  others,  aft- 
er subscribing  to  the  stock  of  a  corporation,  re- 
fused to  carry  out  their  contracts,  they  cannot 
complain  of  delay  in  the  organization  of  the 
company.— Mwards  v.  Johnston,  152  P.  273. 

Subscribers  to  the  stock  of  a  corporation  to 
be  organized  cannot  complain  of  the  manner  In 
which  funds  devoted  to  promotion  expenses  were 
apportioned,  where  no  sums  in  addition  to  those 
to  be  allowed  were  devoted  to  that  purpose. — Id. 
4=>8I  (Wyo.)  Where  the  subscription  con- 
tracts for  stock  required  the  promoter  to  dispose 
of  all  the  shares,  defendant  and  other  sub- 
scribers are  not,  by  refusing  to  consummate  their 
contracts,  excused  from  payment  of  notes  given 
for  part  of  the  purchase  price.— Edwards  v. 
Johnston.  152  P.  273. 

4=>90  (Wyo.)  In  an  action  on  notes,, the  an- 
swer held  to  preclude  defendant  from  contend- 
ing that  the  promoter  had  no  title  to  the  notes 
which  were  given  in  part  payment  of  corporate 
stock.— Edwards  v.  Johnston,  152  P.  273. 

'     (D)  Transfer  of  Shares. 

9s>l23  (Wash.)  Where  a  pledgee's  public  sale 
of  corporate  stock  was  invalid,  because  no  pub- 
lic notice  thereof  was  given,  the  corporation 
might  refuse  to  transfer  the  stocks  upon  its 
books.— Nagel  v.  Ham,  ^earsley  &  Ryrie,  162  P. 
520. 

®s>l3l  (Wash.)  One  who  has  no  interest  in  the 
stock  of  a  corporation  cannot  ask  a  court  of 
equity  to  decree  a  transfer  to  him.— Nagel  v. 
Ham,  Yearsley  &  Ryrie,  152  P.  620. 
9=3 1 34  (Wash.)  It  is  the  du^  of  a  corporation 
to  make  only  those  transfers  of  its  stock  which 
are  authorized,  and  for  a  failure  to  perform 
such  duty  it  is  liable  to  the  injured  party  in 
damages.— Nagel  v.  Ham,  Yearsley  &  Ryrie,  162 
P.  520. 

«s»l3S  (Wash.)  The  rights  of  stockholders  to 
participate  in  the  management  of  the  corpora- 
tion and  to  receive  dividends  upon  their  stock 
depends  upon  the  register  of  the  ownership  of 
their  shares  in  the  corporate  books  and  upon  the 
certificates. — Nagel  v.  Ham,  Yearsley  &  Ryrie, 
162  P.  620. 

V.   MEMBEBS    AND   STOOKHOU>ERS. 

(O)  Snlas  or  DeteadlnK  on  Behalt  of  Cor- 
poration. 

9=>202  (Colo.)  A  minority  shareholder  in  an  ir- 
rigation company  held  not  entitled  to  maintain 
an  independent  suit  to  protect  the  company's 
appropriation,  and,  if  the  company  would  not 
act,  it  should  be  made  a  party  defendant. — Lari- 
mer &  Weld  Reservoir  Co.  v.  Ft.  CoUins  Milling 
&  Elevator  Co.,  162  P.  1160. 

(D)  UahlUty  tor  Coryocate  Debt*  aa« 
Aeta. 

«3>2I8  (CaLApp.)  By  statnte,  stockholders  of 
a  corporation  who  sign  its  note  are  personally 
liable  for  its  payment. — Miller  &  Lux  v.  Don- 
lap,  152  P.  309. 

Where  stockholders  of  a  corporation  signed  its 
note,  their  statutory  liability  rendered  its  sur- 
render by  the  holder  consideration  for  their 
execution  of  a  new  note. — Id. 


VZ.   OFX-ICERS  AND  AGENTS. 

(A)   Klectton  or  Appointment,  4taallflea- 
tion,  and  Tenure. 

9=»29i  (Okl.)  The  field  manager  of  a  corpora- 
tion held  not  an  officer,  but  an  employ^  without 
a  fixed  term  who  held  his  agency  at  pleasure  of 
the  corporation,  dischargeable  with  or  without 
cause,  though  at  the  time  of  his  election  his 
salary  was  fixed  at  a  certain  sum  per  month. — 
Badger  OU  &  Gas  Co.  v.  Preston,  152  P.  383. 
€=3294  (OkL)  Where  the  corporation  employer 
through  its  directors  by  motion  declard  the 
ofiSce  of  field  manager  vacant  and  appointed  a 
new  executive  board  of  which  the  incumbent 
was  not  one,  held,  that  this  operated  to  dis- 
charge the  incumbent  as  field  manager.— Badger 
OU  &  Oas  Co.  V.  Preston,  152  P.  383. 

(O)  Rtiihts,   nntles,   and    Liabilities   aa    to 
Corporation   and    Its   Members. 

«s»3i4  (OU.)  Where  plaintiff,  while  premdent 
and  acting  as  field  manager  of  the  defendant 
company,  bought  a  block  of  its  stock  for  $250 
and  tnmed  it  over  to  defendant  for  $2,850,  held, 
that  defendant  was  entitled  to  recover  from 
him  ^,600.— Badger  Oil  &  Oas  Co.  v.  Preston, 
152  P.  383. 

€s>3l8  (Aril.)  Corporations  having  the  same 
directors  may  make  contracts  with  each  other, 
and  when  they  are  entirely  honest  and  fair,  the 
courts  will  enforce  them.--Giottld  Copper  Mining 
Co.   V.   Walker,  162  P.  85a 

VH.  OOBPOKATE  PO'WEBS  AND 
UABIUTIES. 

(A)  Bztent  and  Kxerelse  of  Fovroni  1b 
General. 

<8=»382>/2  (Kan.)  Laws  1907,  c.  114,  art  11, 
I  ll4,  subd.  5,  relating  to  access  to  records, 
Aeld  inapplicable  to  a  public  utility  corpora- 
tion, whose  franchise  was  extended  in  190:{, 
on  condition  that  it  should  annually  file  a  de- 
tailed verified  statement — <3ity  of  Wichita  v. 
Wichita  B.  &  Light  Co.,  152  P.  768. 

Where  a  public  utility  corporation  has  com- 
plied with  an  ordinance  extending  its  franchise 
and  providing  for  filing  of  verified  annual  state- 
ments, mandamus  will  not  lie  to  compel  it  to 
submit  its  books  and  records  for  inspection  to 
verify  such  statements. — Id. 
<S=>394  (Kan.)  The  Public  Utilities  Commission 
may  fix  rates  for  service  rendered  by  a  public 
utility,  though  it  is  being  operated  by  receivers. 
—State  V.  Flnnnelly,  162  P.  22. 

(B)  Representation  of  Corporation  by  Of- 
•eera    aad    Asents. 

€=9399  (Or.)  As  a  corporation  can  act  only 
through  Its  agents,  the  authority  and  power  of 
the  managing  officers  of  the  corporation  in  the 
aggreeate  are  coextensive  with  those  of  the  cor- 
poration itself.— Moll  V.  Both  Co.,  152  P.  235. 

An  officer  or  agent  may  act  for  and  bind  a 
corporation  within  the  scope  of  the  authority 
conferred  upon  him,  either  expressly  or  im- 
pliedly.— Id. 

€=>423  (Mont)  Railway  company  held  liable 
for  yardmastei's  unauthorized  posting  of  notice 
directing  that  particular  physician  should  not 
be  called  in  case  of  accident — Peck  v.  Northern 
Pac.  lly.  Co.,  152  P.  421. 
€=>426  (Ariz.)  Note  from  one  corporation  to 
another,  executed  at  a  time  when  they  had  com- 
mon directors  and  the  payee  controlled  the 
maker's  board  of  directors,  held  ratified  by  re- 
newal by  a  different  board  of  directors.— Gould 
Copper  Mining  Co.  v.  Walker,  152  I'.  853. 
€=>429  (Wash.)  Persons  dealing  with  corporate 
agencies  have  the  right  to  rely  on  the  apparent 
authority  of  those  in  charge  of  the  corporation's 
business,  as  regards  its  hability  for  acts  done 
within  the  scope  thereof.— Union  Savings  & 
Trust  Ck>.  of  SeatUe  v.  Krumni,  152  P.  681. 
€s>430  (Okl.)  Where  a  bank  knowingly  pays  a 
check  drawn  by  a  corporation  officer  against  the 
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corporation  funds  in  Batisfaction  of  his  individ- 
ual debt,  the  bank  is  liable  to  the  corporation 
for  the  amount  thereof.— First  Nat.  Bank  of 
El  Reno  t.  GiUette,  152  P.  1084. 

(D)  CoBtracta  and  IndebteAnesa. 

4=9450  (Cal.App.)  Corporate  debts  in  excess  of 
subscribed  capital  stock  created  in  violation  of 
Civ.  Code,  $  309,  held  neither  void  nor  voidable. 
— Hawke  v.  California  Realty  &  Construction 
Co.,  152  P.  959. 

®=s>478  (Cal.)  A  deed  of  trust,  covering  shares 
of  stock  of  a  Mexican  corporation,  held  to  cre- 
ate an  equitable  lien  upon  all  the  property  of 
such  corporation.— Title  Ins.  &  Trust  Co.  v. 
California  Development  Co.,  152  P.  542. 
«=>479  (Cal.)  A  bondholder  held  hound  by  the 
bona  fide  acts  of  a  trustee  in  a  trust  deed  to 
secure  the  bonds,  in  appl.ving  for  a  receiver  for 
the  corporation  issuing  them.— Title  Ins.  & 
Trust  Co.  V.  California  Development  Co.,  152 
P.  664. 

^=3480  (Cal.App.)  Knowledge  of  corporation's 
mortgagee  that  indebtedness  exceeded  subscrib- 
ed capital  stock  in  violation  of  Civ.  Code,  f 
309,  held  not  to  put  her  on  inquiry  as  to  the 
corporation's  title  to  the  land  mortfaged. — 
Hatv-ke  v.  California  Realty  &  Construction  Co., 
152  P.  959. 

€=>482  (Cal.)  On  foreclosure  of  a  trust  deed 
securing  a  bond  issue  by  a  corporation,  the 
rights  of  holders  of  stock  in  trust  for  the 
grantor  and  subject  to  the  lien  of  the  mortgage 
may  be  adjudged.— Title  Ins.  &  Trust  Co.  t. 
California  Development  Co.,  152  P.  542. 

(F)  CiTlI  Aetlona. 

<S=»509  (Or.)  Though  under  L.  O.  L.  I  SOO, 

subd.  3.  debt  due  from  corporation  may  he  at- 
tached by  serving  copy  of  the  writ  on  person 
upon  whom  summons  may  be  served,  the  no- 
tice must  be  addressed  to  the  corporation  and 
not  to  such  person.— Edwards  v.  Case,  152  P. 
880.  ^^ 

VTU.   INSOLVENOT  AHm  RECEIVERS. 

4=3544  (Cal.)  A  creditor  of  a  corporation  who 
has  utilized  his  control  over  it  to  obtain  a  judg- 
ment collusive  as  against  bondholders  who  have 
a  prior  lien  cannot  take  advantage  thereof. — 
Title  Ins.  &  Trust  Co.  v.  California  Develop- 
ment Co.,  152  P.  542. 

The  fact  tiiat  an  attachment  against  a  corpo- 
ration was  levied  by  a  creditor  holding  a  posi- 
tion of  control  over  the  corporation  does  not 
invalidate  the  attachment,  if  he  did  not  use 
his  position  to  affect  the  prosecution  or  defense 
of  the  action. — Id. 

A  creditor  of  a  corporation  who  occupies  the 
position  as  trustee  as  to  the  other  creditors 
held  not  entitled  to  a  prior  lien  for  advances 
for  the  preservation  of  trust  property  under 
Civ.  Code,  §»  2273,  2275.— Id. 
4=>560  (Knn.)  Receivers  properly  appointed 
and  in  possession  and  operating  a  public  utility 
are  under  control  of  the  Public  Utilities  Com- 
mission to  the  same  extent  as  would  be  the 
owners.— State  v.  Flannelly,  152  P.  22. 

X.  CONSOI.IDATION. 

4=>59l  (Kan.)  Petition  in  an  action  for  tort 
committed  by  a  corporation  heUt  to  state  a  cause 
of  action  against  a  corporation  with  which  the 
wrongdoer  was  consolidated,  where  it  alleged 
a  transfer  of  the  capital  stock  and  assets  of 
the  latter,  and  that  it  thereafter  censed  busi- 
nesB.— Ledbetter  v.  Sunflower  State  Oil  Co.,  152 
P.  763. 

.Where  the  absorbing  corporation  is  answer- 
able for  the  tort  of  uie  corporation  absorbed, 
such  liability,  as  well  as  the  extent  and  amount 
thereof,  may  be  established  in  one  action. — Id. 


XI.  DISSOIiVnON  AXm  FORFEmiRE 
OF  FRANCHISE. 

4=>€30  (Or.)  Judgment  of  Supreme  C!ourt  in 
action  involving  dissolved  corporation,  rendered 
after  expiration  of  five-year  period  allowed  by 
L.  O.  L.  §  6699,  is  void ;  the  corporation  being 
absolutely  defunct. — Service  &  Wright  Lumber 
Co.  V.  Snmpter  Valley  Ry.  Co.,  152  P.  2C2. 

XII.   FOREIGN    CORPORATIONS. 

■S=>636  (Okl.)  The  only  limitation  on  a  state's 
power  to  exclude  or  control  a  foreign  corpora- 
tiou  doing  business  within  the  state  arises 
when  the  corporation  is  in  the  employ  of  the 
federal  government  or  its  business  is  strictly 
commerce,  interstate  or  foreign. — Goodner 
;Krumm  Co.  v.  J.  I*  Owens  Mfg.  Co.,  152  P. 
S6. 

<S=>642  (Or.)  A  corporation  organized  in  a  for- 
eign state  which  purchases  land  in  the  stite 
and  holds  and  manages  it  as  a  resident  owner 
is  within  L.  O.  L.  §  6727,  requiring  foreign 
corporations  to  file  a  declaration  of  intention  to 
engage  in  business. — Weiser  L<and  Co.  v.  Bohrer, 
152  P.  869. 

A  single  isolated  instance  of  dealing  on  the 
part  of  a  foreign  corporation  is  not  within  L. 
O.  L.  I  6727,  requiring  such  a  corporation  to 
file  a  declaration  of  intention  to  transact  busi- 
ness within  the  state. — Id. 
<S=>66  i  (Okl.)  A  foreign  corporation  which  had 
not  complied  with  Rev.  Laws  1910,  gf  1335, 
1S3C,  held  not  entitled  to  sue  on  any  demand, 
whether  arising  out  of  contract  or  tort— Good- 
ner Kramm  Co.  v.  J.  L.  Owens  Mfg.  Co.,  152 
P.  86. 

<S=3666  (Or.)  Under  L.  O.  L.  §  6726,  requiring 
foreign  corporations  to  designate  agents  for 
process,  a  servant's  action  for  personal  injurj- 
occurring  in  C.  county,  where  the  agent  resided 
and  where  he  was  served  with  process,  might 
be  brought  in  M.  county. — Ramaswamy  t.  llam- 
moud  Lumber  Co.,  152  P.  223. 
€»668  (Or.)  Where  a  state  prescribes  the  con- 
ditions upon  which  foreign  corporations  may  do 
business  and  upon  which  its  courts  may  ac- 
quire jurisdiction  b^  process  upon  its  designated 
agents,  a  corporation  subsequently  doing  busi- 
ness in  the  state  is  deemed  to  consent  to  such 
conditions. — Ramaswamy  t.  Hammond  Lumber 
Co.,  152  P.  223. 

9»670  (Cal.)  A  corporation  organized  under 
the  laws  of  another  state  nmst  be  regarded  as  a 
nonresident  within  the  meaning  of  the  attach- 
ment law.— Title  Ins.  &  Trust  Co.  t.  California 
Development  Co.,  152  P.  642. 

CORROBORATION. 

See   Criminal    Law,    €=»610;     Executors   and 
Administrators,   4=»221. 

COSTS. 

See  Appeal  and  Error,  4=9ll9,  391;  Pleading. 
<S=>2ifl»;    Quo  Warranto,  «=>63. 

V.  AMOUNT.  RATE.  ANB  ITEMS. 

«=s»l74  (CaiApp.)  Under  Code  Civ.  Proc.  H 
1005,  1255a,  fee  paid  to  clerk  of  District  Court 
of  Appeal,  by  defendant  in  action  of  eminent 
domain,  in  mandamus  suit  to  compel  judge  oE 
superior  court  to  try  the  action,  was  properly 
stricken  from  defendant's  memorandum  for 
costs  upon  abandonment  of  the  eminent  domain 
action.— Mojave  &  B.  R.  Co.  v.  Cuddeback.  152 
P.  943. 

<S=>  1 84  (Idaho)  Denial  of  defendant's  motion  to 
strike  from  plaintiff's  cost  bill  certain  items 
for  witness'  fees  and  mileage  held  not  error, 
where  it  appeared  that  the  vritnesses  were  neces- 
sary and  material.— Price  v.  North  American 
Accident  Ins.  Co.,   152   P.  805. 


For  caaaa  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  *  Indexes  see  lama  topic  and  KBY-NUMBEa  '^ 


Ooata 


152  PACIFIC  REPORTEB 


1228 


▼I.  TAXATIOK. 

«=s206  (CaLApp.)  Under  Code  Civ.  Proc.  S{ 
1010,  1033,  1255a,  ruling  of  court  In  requiring 
defendant  in  abandoned  action  of  eminent  do- 
main to  produce  further  evidence  that  tlie  at- 
torney's fee  claimed  by  him  as  an  item  of  coat 
was  reasonable  held  erroneous,  in  view  of  plain- 
tiff's objection  thereto  that  it  was  unlawful. — 
Mojave  &  B.  R.  Co.  v.  Ouddeback.  152  P.  943. 

VII.  ON  APPEAI.  OR  EBROB,  AND 

ON  NEW  TRIAL  OR  MOTION 

THERSTOR. 

^=3238  (Wash.)  Appellant  failing  to  request 
any  instruction  on  the  question  of  interest  neZd 
not  entitled  to  costs  on  nppual  from  a  judgment 
including  improper  interest,  where  the  error 
could  be  corrected.— Marks  v.  City  of  Seattle,' 
162  P.  706. 

^=>24l  (Utah)  Except  where  a  judgment  is 
unconditionally  affirmed,  the  apportionment  of 
costs  <m  appeal  re^ts  in  the  discretion  of  the 
court— Schwab  Safe  &  Lock  Co.  v.  Snow,  152 
P.  171. 

4=3258  (Utah)  While  counsel  may  repeat  the 
evidence  in  some  instances  in  their  briefs  for 
the  convenience  of  the  court,  yet  costs  cannot  be 
awarded  for  unnecessary  repetitions  of  evidence 
in  the  briefs  which  is  in  the  abstract — Cobb  v. 
Hartenstein,  152  P.  424. 

IX.  IN  ORIMINAI.  PROSECiniONS. 

<S=>308  (Kan.)  Under  Gen.  St  1909,  {  4377, 
held,  that  the  county  attorn^  was  entitled  to 
have  taxed  as  costs  a  fee  of  $25  on  each  count 
covered  by  a  conviction  of  violating  the  Mahin 
Liquor  Law. — State  v.  Missouri  Pac.  By.  Co- 
152  P.  777. 

COUNTERCLAIM. 

See  Set-Off  and  CSonnterdalm. 


COUNTERFEITING. 


See  Forgery. 


COUNTIES. 


See  Asylums,  4=>4;  Contracts,  €=»12S;  Es- 
toppel, €=>62;  Evidence,  €=>178;  Limitation 
of  Actions,  4=3 11;  Officers,  ®=9lOO;  Waters 
and  Water  Courses,  €=>225. 

I.  CREATION,  ALTERATION.  EXIST. 

ENOE,  ANP  POUTIOAL 

FUMOTION8. 

4=>I6  (Idaho)  Minidoka  county  held  not  enti- 
tled under  Laws  1913,  pp.  7,  10,  f§  6,  10,  to 
compel  the  treasurer  of  Lincoln  county  to  accept 
the  full  amount  of  the  apportioned  bonded  in- 
debtedness, with  accrued  interest  to  September 
1,  1915,  on  that  date,  since  the  indebtedness 
was  not  due,  and  interest  to  accrue  thereafter 
was  part  of  such  apportionment  indebtedness. — 
Toycr  v.  Copp,  152  P.  210. 

Under  Laws  1913,  pp.  7,  10,  f|  6,  10,  Mini- 
doka county  must  levy  and  collect  taxes  suffi- 
cient each  year  to  pay  its  proportionate  part  of 
the  bonded  indebtedness  of  Lincoln  county  as 
the  bonds  become  due  in  the  same  manner  as 
Lincoln  county  was  obligated  to  do,  and  not 
otherwise. — Id. 

<g=»l9  (Cal.App.)  Under  St.  1907,  p.  360  (PoL 
Code,  I  4007),  as  amended  by  St.  1909,  p.,  460, 
appointee  to  office  of  deputy  assessor  under 
Pol.  Code,  j  4270,  subd.  7.  as  amended  by  St 
1909,  p.  740,  by  assessor  of  county  elected  aft- 
er federal  census  had  declared  a  population  snf- 
iicient  to  raise  it  to  a  class  entitling  the  as- 
sessor to  a  deputy,  held  not  entitled  to  the 
office.— McFadden  v.  Borden,  152  P.  977. 

n.  GOVERNMENT  AND  OFFICERS. 

(D)  Oflloera  and  AKenta. 

«=»70  (CaLApp.)  Under  St.  1907,  p.  360  (Pol. 
Code,  {  4007),  as  amended  by  St  1909,  p.  460, 


where  a  federal  census  declared  a  population 
for  a  county  entitling  it  to  a  higher  classifica- 
tion, such  census  did  not  automatically  raise 
the  salaries  of  county  officers  to  accord  with 
such  higher  classification,  in  view  of  Const, 
art.  11, 1  5.— McFadden  v.  Borden,  152  P.  977. 
9=375  (Okl.)  An  action  may  be  maintained 
against  a  county  officer  for  fees  wrongfully 
claimed  and  allowed  him  by  the  county  com- 
missioners, though  no  appeal  was  taken  within 
20  days  from  such  allowance. — Board  of  Coun- 
ty Com'rs  of  Creek  County  t.  Vaughn,  152  P. 
115. 

$=>80  (OkL)  Fees  retained  by  county  clerks  for 
issuing  hunting  licenses  under  Sess.  Laws  1909, 
c.  19,  art.  4,  §  9,  must  be  accounted  for  by 
them;  the  duty  of  issuing  such  licenses  being 
ceimane  to  the  office,  and  the  salary  of  county 
clerks  being  fixed  by  Sess.  Laws  1905,  c.  19,  S  1, 
put  in  force  by  Const  Schedule,  {  18. — Board  <w 
County  Com'rs  of  Creek  County  v.  Bruce,  152 
P.  12S. 

«=>98  (Okl.)  An  official  bond  of  a  county  of- 
ficer is  not  liable  for  illegal  fees  allowed  him 
by  the  county  commissioners.- Board  of  County 
Com'rs  of  Creek  County  v.  Vaughn,  152  P.  llo. 

m.  FROPEBTT,  CONTRACTS,  AND 
LIABILITIES. 

(Bt  Coatrsets. 

$s>ll4  (OU.)  A   connty   commissitmer   eaanot 

Und  the  county  for  acts  which  the  board  must 
do  in  regular  session. — Nolan  v.  Board  of  Com'rs 
of  Grant  County,  152  P.  63. 

A  contract  made  by  a  connty  commissioner 
becomes  binding  when  ratified  by  the  other 
commissioners.— Id. 

IV.  FISCAL  MANAQEBgENT,  PITBLIO 

DEBT,  SECX7RITIES,  AND 

TAXATION. 

®=>I96  (Mont)  In  taxpayer's  action  to  pre- 
vent execution  of  contract,  successful  bidder 
held  an  indispensable  party  and  properly 
brought  in  on  her  application  under  Kev.  Codes, 
5  6498.— State  v.  District  Court  of  Fifteenth 
Judicial  Dist  in  and  for  Rosebud  County,  152 
P.  32. 

V.   CLAIMS  AGAINST   COUNTT. 

<g=>207  (Okl.)  Under  Eev.  Laws  1910,  S  1631. 
where  a  person  presenting  against  a  county  a 
claim,  a  part  on^  of  which  is  allowed,  accepts 
such  part,  he  cannot  thereafter  sue  the  county 
for  the  part  disallowed. — Board  of  Com'rs  of 
Garfield  County  v.  Bebb,  152  P.  595. 

VI.   ACTIONS. 

<S=>209  (Or.)  Section  358,  L.  O.  L.,  relating  to 
actions  against  counties,  is  not  repealed  or 
aisended  by  implication  by  the  Employers'  Lia- 
bility Act,  which  fails  to  mention  counties  ex- 
plicitly.— Kapp  V.  Multnomah  Ck>unty,  152  P. 
243. 

&=>2I0  (Or.)  Section  358,  I*  O.  L.,  permits 
suits  against  county  on  contract  only,  and  ac- 
tion in  tort  under  the  Employers'  Liability  Act 
for  personal  injuries  sustained  through  negli- 
gence of  county  employ^  will  not  be  heard. — 
Uapp  T.  Multnomah  County,  152  P.  243. 

COURTS. 

See  Anneal  and  Error;  Attorney  and  Client. 
C=»36;  Contempt;  Ilabcas  Corpus,  ^=»J>2; 
Judges.  ^=»25;  Judgment  ©=3424;  Justices 
of  the  Peace  ;  Landlord  and  Tenant,  ^=5>2yi ; 
Removal  of  Causes;  Trial,  «=»186-194,  395- 
404. 

L  NATtTRE,  EXTENT.  AND  EXERCISE 
OF  JURISDICTION   IN   GENERAL. 

4=>l  (Or.)  Under  the  Constitution  the  Circuit 
Courts  are  common-law  courts,  and  any  extraor- 
dinary jurisdiction  not  in  the  coarse  of  the  com- 
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mon  law  mast  come  from  either  the  Constitn- 
tion  or  statutes. — Montesano  Lumber  &  Mfg. 
Co.  V.  PorUand  Iron  Works,  152  P.  244. 
^s>7  (Or.)  Action  for  injuries  to  real  property 
in  Waahington  held  not  maintainable  in  courts 
of  Oregon,  especially  in  view  of  L.  O.  L.  §  42. 
—Montesano  Lumber  &  Mfg.  Co.  ▼.  Portland 
Iron  Wcrlts,  152  P.  244. 

Complaint  in  action  for  removing  machinery 
from  mill  held  to  state  cause  of  action  for  tres- 
pass to  real  property  within  rule  that  such  ac- 
tions are  local,  and  not  one  for  conversion  of 
personal  property. — Id. 

«=»37  (Or.)  Objection  to  jurisdiction  over  ac- 
tion for  injuries  to  real  property  in  another 
state  held  not  waived  by  failure  to  demur,  in 
view  Ii.  O.  L.  {  72,  and  it  might  be  raised  at 
any  time. — ^Montesano  Luml>er  &  Mfg.  Co.  t. 
Portland  Iron  Works,  162  P.  244. 

II.  ESTABLISHMEirr.   OBOAinaSA- 

TION,  AND  PBOOEDUBB  IN 

OENEBAIb 


(C) 


Role*  of  Coart  and 
ness. 


C3oaanot  of  Bvst- 


«=985  (OU.)  Rules  prescribed  by  the  Supreme 
Court  pursuant  to  Rev.  Laws  1910,  |  6347,  in 
relation  to  probate  procedure,  are  binding  on 
county  courts.— State  v.  Kight,  152  Pj  362. 

(D)  Rvlea    of    DeeUlOB.    AOJadieatlOBB, 
OptaloiM,  and   Records. 

«=>92  (Ariz.)  Although  in  deciding  a  case  a 
court  may  by  mere  dicta  give  a  construction  to 
a  statute,  its  statement  is  nevertheless  a  part 
of  the  history  of  the  statute  and  a  guide  to  its 
meaning.— Brown  v.  State,  152  P.  678. 


VI. 


OOUBT8   OF  AFPEIXATE   JURIS- 
DICTION. 


(A)   Grounds    of    Jurisdiction    In    General. 

9=>204  (Okl.)  The  jurisdiction  conferred  on  the 
Supreme  Court  by  Const  art.  7,  |  2,  to  exer- 
cise general  superintending  control  over  inferior 
courts  and  boards,  is  distinct  from  its  appellate 
jurisdiction.— State  v.  Kight,  152  P.  362. 
«=>205  (Cal.)  The  Supreme  Court  will  not  ad- 
vise litigants  whether  a  contemplated  act  con- 
stitutes a  contempt,  and  hence  motion  for  ap- 
proval of  a  sale,  presenting  the  question  wheth- 
er the  sale  violates  an  injunction,  is  beyond  the 
court's  jurisdiction.— Title  Ins.  &  Trust  Co.  ▼. 
California  Development  Co.,  162  P.  563. 

Where  parties  regard  the  sale  of  an  interest 
in  suit  as  violating  an  injunction  pending  ap- 
peal, but  nevertheless  move  the  Supreme  (3ourt 
to  approve  the  sale,  the  motion  will  be  denied, 
since  approval  would  modify  the  decree  below 
without  consideration  of  the  merits.- Id. 
€=3207  (Colo.)  Where  prohibition  was  sought 
against  a  jud^e  to  restrain  him  from  proceedmg 
with  prosecutions  for  murder,  on  the  ground  of 
prejudice,  the  matters  involved  were  publici  ju- 
ris.—People  V.  District  Court  of  Third  Judicial 
Dist,  152  P.   149.  164. 

Prohibition  lies  only  to  prevent  the  lower 
court  from  proceeding  further ;  but,  where  this 
will  not  give  the  relator  the  relief  to  which  he 
is  entitled,  the  writ  may  direct  that  all  proceed- 
ings in  excess  of  jurisdiction  be  quashed  and 
the  proper  order  entered. — Id. 
€=9207  (Mont.)  Where  orders  in  an  adminis- 
tration proceeding,  long  pending,  were  made 
without  any  authority,  the  order  denying  motion 
to  set  them  aside  being  unappealable,  the  Su- 

fireme  Court  will  grant  summary  relief  under 
ts  supervisory  power. — State  v.  District  Court 
of  Fourteenth  Judicial  Dist.  in  and  for  Broad- 
water County,  162  P.  753. 
®=>207  (Okl.)  Under  Const,  art.  7,  {  2.  the 
Supreme  Court  may,  by  mandamus,  require  a 
county  court  and  judge  thereof  to  vacate^  an 
order  attempting   to  abrogate  rules  prescribed 


pursuant  to  Rev.  Taws  1910,  §  5347.— State  v. 
Kight,  152  P.  862. 

(B)   Courts   of  Partlcnlar   States. 

<S=>2I2  (Cal.App.)  Under  Const,  art  8,  i  4, 
District  Court  of  Appeal  bad  no  jurisdiction  of 
appeal  from  judgment  in  action  for  conversion 
of  property  worth  $724.50  in  which  the  ad 
damnum  clause  of  the  complaint  sought  dam- 
ages of  S3,000.— Williamson  v.  Monroe,  152  P. 
667. 

Vm.   OONCtTBRENT   AND   CONTUOT. 

INO  JTTRISDICTION,  AND 

OOMITT. 

(A)  Conrta  of    Same   State,    and  Transfer 
of  Causes. 

€s»48l  (Mont.)  An  exception  to  the  rule  that  a 
judge  may  not  review  the  action  of  another 
judge  of  co-ordinate  jurisdiction  is  where  the 
3udirment  or  order  is  withotit  jurisdiction.— State 
V.  District  Court  of  Fourteenth  Judicial  Dist. 
in  and  for  Broadwater  County,  152  P.  753. 

(C)  Courts  of  Different  States  or  Coun- 
tries. 

i8=>5l4  (Cal.)  Equity  may,  by  decree  in  per- 
sonam, control  the  actions  of  holders  of  stock 
in  a  Mexican  corporation,  although  a  receiver 
for  such  corporation  has  been  appointed  by  the 
courts  of  Mexico.— Title  Ins.  &  Trust  Co.  v. 
California  Development  Co.,  152  P.  642. 

COVENANTS. 

See  Deeds,  «=>145;    Evidence,  €=>441. 

n.   CONSTRUCTION  AND  OPERA- 
TION. 
(B)   Covenants  of  Title. 

«=s>42  (Okl.)  Under  Wilson's  Rev.  &  Ann.  St. 
1903,  i  460  (Comp.  Laws  1909,  f  726),  relatins; 
to  general  warranties  as  affecting  unmatured 
installments,  held,  that  a  special  assessment,  the 
first  installment  of  which  did  not  mature  until 
December  15,  1909,  did  not  come  within  the 
warranty  clause  of  a  deed  made  and  delivered 
March  22,  1909.— Knight  v.  CUnkscales,  152  P. 
133. 

A  local  assessment  is  not  a  "tax,"  within  the 
meaning  of  a  warranty  against  taxes. — Id. 

Where  a  covenant  refers  only  to  a  "tax,"  it 
does  not  include  local  assessments. — Id. 
€=^47  (Okl.)  The  term  "general  covenant  of 
warranty,"  as  commonly  used,  means  that  the 
grantor  will  warrant  and  defend  the  title  against 
all  claims  of  all  persons.- Knight  t.  Clink- 
scales,  152  P.  133. 

(D)  COTenants    Rnnnlns    wltta    the    I<and. 

©=>79  (Or.)  Though  a  landowner  imposed  re- 
strictive covenants  on  most  parcels  sold,  that 
did  not  show  a  scheme  to  generally  impose  re- 
strictions on  all  his  property,  so  restrictions 
cannot  be  enforced  against  the  remaining  prop- 
erty of  the  vendor  or  against  one  who  purchased 
without  restriction.— Roberts  v.  Lombard,  152 
P.  499. 

IV.  ACTIONS   FOR  BREACH. 

€=s»l08  (Kan.)  A  vendee,  who  receives  a  gener- 
al warranty  deed,  owes  no  duty  to  the  vendor 
to  promptly  record  the  deed. — Greisinger  v. 
Neighbor,  132  P.  623. 

€=s>l24  (Wash.)  Damages  for  breach  of  cove- 
nant are  measured  by  actual  loss  to  the  cove- 
nantee.—Ridpath  V.  Clausin,  152  P.  711. 

COVERTURE. 

See  Husband  and  Wife. 

CREDIBILITY. 

See  Witnesses,  <g=>319-393, 
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CREDITORS'  SUIT. 

«=»23  (Kaa.)  Plaintiff,  in  an  action  in  the  na- 
ture of  a  creditors'  bill,  is  not  guilty  of  laches 
in  reducing,  his  claim  to  judgment,  where  he 
has  diligently  prosecuted  his  claim,  though  more 
than  ten  years  have  elapsed  before  judgment. — 
Underwood  v.  Foeha,  152  P.  638. 

CRIME  AGAINST  NATURE 

See  Sodomy. 

CRIMINAL  LAW. 

See  Abduction;  Abortion;  Assault  and  Battery; 
Bail;  Banks  and  Banking,  «=>61,  62;  Brib- 
ery ;  Contempt ;  Costs,  ®=>308 ;  Embezzle- 
ment; Explosives,  ^=>5;  Forgery;  Game, 
9s>7;  Homicide;  Indictment  and  Informa- 
tion; Injunction,  $=3105;  Intoxicating  Liq> 
uors,  ®=3]34-238;  Larceny;  I^bel  and  Slan- 
der, ®=>145-152;  Municipal  Corporations, 
€=»174;  Prostitution;  Rape;  Sodomy;  Stat- 
utes, ®=3241. 

m.  PARTIES  TO   OFFENSES. 

«=>77  (Nev.)  Under  Pen.  Code  Utah.  $  4075, 
petitioner  for  habeas  corpus,  who  induced  one 
from  whom  third  person  had  procured  bonds  by 
false  pretense  to  delay  institution  of  prosecu- 
tion for  a  few  days,  during  which  the  crimi- 
nal left  the  state  of  Utah,  held  not  an  accessory 
after  the  fact.— Ex  parte  Overfield,  152  P.  568. 
Under  Pen.  Code  Utah,  i  4075,  petitioner  for 
habeas  corpus  who  left  state  of  Utah  with 
bonds  in  his  possession  procured  by  another  by 
false  pretenses  from  a  third  person  heUt  not  aa 
accessory  after  the  fact  to  the  crime. — Id. 

X.   EVXDEKOE. 

(A)  Jndletnl     Notice,     Preaamptlonii,     and 

Burden   of  Proof. 

<iX=)327  (Okl.Cr.App.)  Where  the  crime  charged 
is  distinguished  into  degrees,  the  burden  of 
proof  in  respect  thereto  never  shifts.— McClatch- 
ey  y.  State,  162  P.  U36. 

(B)  Facts  in  Isnne  and  Relevant  to  Insaea, 

and   Rea   Geatie. 

<3=>366  (Nev.)  In  a  prosecution  for  assanlt 
with  intent  to  kill,  a  statement  by  prosecutrix, 
three-quarters  of  an  hour  after  the  occurrence, 
that  accused  was  the  guilty  party  held  not  ad- 
missible as  part  of  the  res  gestffi. — State  v.  Pap- 
pas,  152  P.  571. 

(C)  other   Offenses,  and  Character  of   Ae» 

cnaed. 

®»369  (Idaho)  Evidence  as  to  a  separate  of- 
fense not  showing  intent  or  connecting  the  de- 
fendant with  the  crime  charged  or  developing 
the  res  gestae  is  inadmissible.— State  v.  Buster, 
152  P.  196. 

©=369  (OkI.Cr.App.)  Evidence  admitted  in  a 
prosecution  for  theft  of  hogs  held  not  objec- 
tionable as  tending  to  show  that  defendant  was 
guilty  of  offenses  other  than  that  for  which  he 
was  being  tried.— Linn  v.  State,  152  P.  838. 

(D)  Haterlalltr   and   Competener  In    Gen- 

eral. 

i8=3390  (Idaho)  Where  the  knowledge,  intent, 
or  good  faith  of  accused  becomes  material,  it 
may  be  shown  directly,  as  well  as  from  cir- 
cumstances, and  the  accused  himself  may  tes- 
tify relative  thereto.— State  v.  Givens,  152  P. 
1054. 

(G)   Acts  and  Declarations  of  Conspirators 
and  Codefendants. 

€=3423  (Kan.)  Where  the  state's  evidence  sup- 
ports its  claim  that  a  conspiracy  to  commit  a 
felony  continued  to  exist  to  conceal  evidence  of 
the  offense  charged,  acts  and  declarations  of 
one  conspirator  in  furtherance  of  the  con- 
spiracy, or  during  its  continuance,  are  admis- 


sible against  a  coconspirator.— State  t.  Rich- 
mond, 152  P.  644. 

(H)  Doenmentarr  Bvldence  and  RxclaaiOB 
of   Parol    Evidence   Thereby* 

$»433  (Okl.Cr.App.)  A  telegram,  the  genuine- 
ness of  which  is  admitted,  is  admissible  in  evi- 
dence, though  not  in  defendant's  handwriting. — 
McDonald  v.  State,  152  P.  610. 

<D   Opinion  Evidence. 

^3448  (Wyo.)  Question  asked  witness  as  to 
whether  a  member  of  a  club  lost  his  particular 
property  ri^ht,  in  liquor  dispensed  by  the  club 
by  having  it  distributed  to  him  by  the  drink, 
held  properly  excluded  as  calling  for  a  conclu- 
sion.—Sprekelsen  V.  State,  152  P.  791. 

(J)  TestlmoBT'  of  Aceomptleea  and  Code- 
fendants. 

^510  (Okl.Cr.App.)  A  conviction  cannot  be 
based  on  the  uncorroborated  testimony  of  an  ac- 
complice—McDonald V.  State,  152  P.  010. 

(K)  Confeaalona. 

*=»5I7  (Cal.App.)  On  a  trial  for  larceny,  evi- 
dence held  Bulncient  j^rima  facie  proof  of  the 
corpus  delicti  to  admit  of  introduction  of  de- 
fendant's admissions  and  confessions. — People  v. 
Vedal,  152  P.  438. 

"SsjSI?  (Cal.App.)  Under  Code  Civ.  Proc  { 
1854,  defendant  on  trial  for  murder  held  en- 
titled to  the  admission  of  his  statement  that 
his  confession,  made  five  minutes  before  such 
statement,  was  false,  since  the  confession  and 
the  statement  were  part  of  the  same  transac- 
tion.—I^eople  V.  Tugwell,  162  P.  740. 

Defendant,  who  was  entitled  to  show  his 
statement  that  his  confession  was  false  held 
entitled  to  the  admission  of  corroborating  evi- 
dence as  to  the  making  of  such  statement. — Id. 
^»53l  (Cal.App.)  It  is  error  to  receive  a  con- 
fession without  first  hearing  defendant's  offered 
proof  that  it  was  not  free  and  voluntary,  and 
?kJJ°^  ??»''*   competency.— People   v.   Gibson, 

(I.)  Bvldence  at  Preliminary  Bxamlnatlon 
or  at  Former  Trial. 

®s>539  (Cal.App.)  Where  on  his  preliminary 
examination  accused,  who  was  charged  with 
larceny,  was  held  for  embezzlement,  evidence  of 
the  deposition  of  a  third  person  then  made  is 
admissible  in  a  prosecution  on  the  latter  chariK. 
—People  V.  Hart,  152  P.  947. 

(M)  'nreiarht  and  SnaclenCT. 

®=>553  (Cal.App.)  Testimony  of  a  witness  for 
the  state  in  a  trial  for  murder,  who  had  been 
arrested  the  night  before  his  testimony,  hand- 
cuffed, and  taken  to  jail,  and  kept  until  he  was 
wanted  in  court,  was  entitled  to  the  smallest 
credit,  although  it  might  have  been  believed. — 
People  V.  Tugwell,  152  P.  740. 
<®=>568  (Wash.)  Intent  may  be  inferred  from 
outward  manifestations,  words,  attending  cir- 
cumstances, etc.— State  v.  Gaul,  152  P.  1029. 
<S=>57I  (Okl.Cr.App.)  Where  the  crime  charg- 
ed is  distinguished  into  degrees,  defendant  is 
entitled  to  the  benefit  of  a  reasonable  doubt 
as  to  the  degree.— McClatchey  v.  State,  152  P. 
1130. 

XH.  TKIAL. 
(A)  Preliminary  Proceedlnirs. 
<S=»622  (Okl.Cr.App.)  Where  two  persons  are 
placed  on  trial  charged  jointly  with  an  affray, 
and  one  requests  a  severance,  diversity  of  in- 
terests, hostility,  and  common  fairness  require 
that  the  request  be  granted,  unless  public  in- 
terest demands  a  joint  trial. — Frazee  v.  State. 
152  P.  462. 

<S=3628  (Wash.)  Under  Rem.  &  Bai.  Code,  S 
2050,  requiring  names  of  witnesses  to  be  in- 
dorsed on  an  in£onnati<A,  it  was  no  fatal  de- 
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feet  that  the  names  Indorsed  fhereon  were 
false  names,  where  the  defendant  was  apprised 
of  their  identity.— State  v.  Crane,  162  P.  889. 

<B)  Conrae  and  Conduct  of  Trial  In   Gen- 
eral. 

«=633  (Oltl.Cr.App.)  The  court  should  see  that 
every  defendant  has  a  fair  and  impartial  trial. 
—Carter  v.  State.  152  P.  1132. 
9=>655  (Idaho)  The  remarks  of  the  judge  held 
not  erroneous,  where  they  merely  manifested  a 
desire  to  confine  the  proceedings  to  the  real 
point  in  issue  and  expedite  the  trial,  and  did 
not  constitute  a  rebuke  of  counsel.— State  v. 
Moz  Moz.  162  P.  802. 

(B)  Aracnmenta  and  Condaot  ot  Connael. 

4=>703  (N.M.)  ^at  the  special  prosecutor  in 
his  opening  statement  mentioned  facts  which 
he  intended  to  prove,  but  did  not  prove,  held 
not  misconduct  requiring  reversal,  wnere  it  did 
not  appear  that  be  intended  to  improperly  in- 
fluence the  jury  thereby.— State  v.  McDonald, 
152  P.  1139. 

4=»722i/2  (Idaho)  Improper  argument  of  th« 
prosecuting  attorney  wherein  he  accused  de- 
fendant ol  a  crime  with  which  he  was  not 
charged  in  the  information  held  ground  for 
reversal,  when  considered  with  other  errors. — 
State  V.  Oivens.  152  P.  1064. 


(F) 


Provlnee  of  Court   and  Jury  In   Gen- 
eral. 


^=3742  (Wash.)  The  jury  are  the  sole  judges  of 
the  credibility  of  witnesses  and  the  weight  to  be 
given  to  their  testimony.— State  v.  Gaul,  152 
P.  1029. 

«=»747  (Okl.Cp.App.)  Where  the  testimony  is 
conflicting,  the  credibility  of  witnesses  and 
weight  of  tiieir  testimony  is  for  the  jury. — Linn 
V.  State,  162  P.  838. 

4=3757  (Wash.)  In  a  prosecntion  for  abortion 
defendant's  requested  Instruction  as  to  disre- 
garding the  testimony  of  complaining  witness, 
impeached  by  proof  of  her  immorality,  held 
properly  refused,  since  her  credibility  was  for 
the  jury,  especially  in  view_  of  the  constitu- 
tioDal  provision  against  charging  on  matters  of 
fact.— State  v.  Gaul,  152  P.  1029. 
«s>76l  (Colo.)  An  instruction  that  if  the  jury 
found  that  an  assault  with  intent  to  rape  was 
upon  a  female  under  18  years,  "to  wit,  of  the 
age  of  15  years,"  does  not  assume  the  age  of 
the  victim  to  be  15  years,  but  is  surplusage 
and  immaterial. — Dickens  v.  People,  152  P.  909. 
4=9761  (Idaho)  An  instruction  Aeid  not  to  as- 
sume that  accused  at  the  time  of  his  arrest  was 
committing  a  crime,  or  that  he  had  committed 
one  prior  thereto.— iStat«  t.  Moz  Moz,  152  P. 
802. 

«=s>762  (OM.Or.App.)  An  instruction  held  er- 
roneous, where  the  jury  might  have  understood 
therefrom  that  the  court  expected  a  verdict  of 
guilty,  or  that  the  jury  would  go  into  the  realm 
of  possibilities  to  render  such  verdict— Carter 
v.  Stote,  162  P.  U32. 

<&=»763,  764  (Olcl.Cr.App.)  An  instruction  In  a 
prosecution  for  violating  the  prohibition  law, 
held  erroneous,  in  view  of  Laws  1913,  c.  26,  | 
6,  relative  to  prima  facie  evidence,  as  invading 
the  province  of  the  jury  and  depriving  defend- 
ant of  the  presumption  of  innocence  and  as  a 
comment  on  the  weight  of  evidence. — Huff  v. 
State,  162  P.  464. 

^^767  (Idaho)  An  instruction  held  not  to  as- 
sume the  law  to  be  that  a  person  may  be  le- 
gally arrested  without  a  warrant  for  a  past 
misdemeanor  not  committed  in  the  arresting 
oflicer's  presence. — State  v.  Mox  Mox,  152  P. 
802. 


(G)   Keeeaalty,   Reanlalteai  and  Snflleieney 
of  Inatrnctiona. 

®=»770  (Okl.Cr.App.)  The  instriiction  should 
be  clear-cut,  and  should  concisely  state  the  law 
applicable  to  the  issue  under  the  proof. — Court- 
ney V.  State,  152  P.  1134. 
<S=>778  (CaLApp.)  It  was  error  to  modify  in- 
struction that  the  law  presumes  the  defendant 
to  be  innocent  of  the  commission  of  "any"  crime 
&o  as  to  limit  it  to  the  crime  charged  in  the 
indictment,  where  evidence  had  been  admitted 
showing  defendant  had  been  guilty  of  other 
crimes.— People  v.  Southwell,  162  P.  939. 
<g=>778  (Okl.Cr.App.)  An  instruction  that 
where  the  state  makes  out  a  prima  fade  case, 
defendant  must  prove  the  facts  on  which  he  re- 
lies by  a  preponderance  of  evidence  held  erro- 
neous.—Beal  V.  State,  162  P.  808. 
<S=>778  (Okl.Cr.App.)  An  instruction,  tending 
to  shift  the  burden  of  proof  by  requiring  ac- 
cused to  establish  his  defense  by  a  preponder- 
ance of  the  evidence,  held  erroneona.-— Carter  v. 
State.  152  P.  1132. 

<S=778  (Okl.Cr.App.)  An  instruction  placing 
on  accused  the  burden  of  proving  an  issue  by  a 
preponderance  of  the  evidence  held  erroneous. 
—Courtney  v.  State,  162  P.  1134. 
4=>780  (Cal.App.)  In  a  prosecution  against  a 
city  marshal  for  bribery,  it  was  error  to  refuse 
to  instruct  that  witnesses  against  him  were  ac- 
complices within  Pen.  Code,  f  1111. — ^Pe<^le  v. 
SonthweU,  152  P.  939. 

4=>78S  (Cal.AppO  A  charge  that  a  witness  who 
deliberately  testifies  falsely  in  one  part  of  his 
testimony  is  to  be  distrusted  in  other  parts  is 
not  erroneous  by  reason  of  the  use  of  the  word 
"deliberately."- People  v.  Brown,  152  P.  68. 
<S=>787  (Wash.)  Under  Kem.  &  Bal  Code,  { 
2148,  it  is  error  for  the  court  to  refuse  to  charge 
that  no  inference  of  guilt  should  arise  against 
accused  on  account  of  his  failure  or  refusal  to 
testify  in  his  own  behalf.— State  v.  Gustafaon, 
162  P.  835. 

(J)  Onatodrt    Oondnot,    and    Dellheratlona 
of  Jnrr. 

4=>867  (Kan.)  Refusal  to  discharge  jury  because 
of  attempt  made  to  corrupt  it  held  not  au  abuse 
of  discretion,  where  it  appeared  that  accused 
was  fairly  convicted.- State  v.  Richmond,  152 
P.  644. 

(K)   Verdict. 

€=>884  (Mont)  Under  Laws  1915,  c.  14,  H  1, 
2,  relative  to  indeterminate  sentence  and  parole, 
the  jury  may  not  fix  minimum  and  maximum 
terms  of  imprisonment  to  expire  at  the  same 
time.— Ez  parte  Collins,  152  P.  40. 

xm.  MOTIONS  FOR  NEW  TBIAI.  AXD 
IN  ARBEST. 

4=>922  (Wash.)  In  a  prosecution  for  abortion 
mere  nondirection  on  ue  special  facts  submit- 
ted by  defendant's  evidence  of  his  impoteney 
held  not  so  prejudicial  as  to  justify  a  new  triaL 
—State  V.  Gaul,  162  P.  1029. 
«=9935  (OkLCr.App.)  Under  Rev.  Laws  1910, 
i  6937,  a  verdict  of  guilty  should  be  set  aside 
when  contrary  to  the  evidence,  or  when  there 
is  no  evidence  to  support  it. — Graham  v.  State, 
162  P.  136. 

4=>939  (CaLApp.)  Motion  for  new  trial  held 
properly  cefused,  on  the  ground  of  defendant's 
want  of  diligence. — People  v.  Tugwell,  152  P. 
740. 

€=3942  (Colo.)  It  was  not  error  to  refuse  a  new 
trial  on  the  affidavit  of  state's  witness,  somewhat 
contradicting  her  testimony,  and  stating  she  tes- 
tified from  fear  of  deceased's  brothers. — Quinn 
V.  People,  152  P.  148. 


4=»956  (Cal.App.)  A  new  trial  will  not  be 
granted  on  the  ground  of  newly  discovered  evi- 
dence,  which    affidavits    therefor  did   not   show 
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conld  not  have  been  diseorered  in  time  for  trial 
with  diligence. — People  v.  Brown,  152  P.  68. 

XZV.  JTnDOHEirT,  SEITTENCE,  AITB 
FINAL  OOBCBtlTMENT. 

<Ss»99l  (Mont)  Under  Laws  1915,  c.  14,  $§  1, 
2,  relative  to  bideterminate  sentence  and  parole, 
the  court  may  not  fix  minimum  and  maximum 
terms  of  Imprisonment  to  expire  at  the  same 
time.— Ex  parte  CoUins,  152  P.  40. 

XV.   AFFEAIi   AND   ERROK,  AND 
OEBTIOBARI. 

(A)  Form    of    Remedy,    Jarladlotlom,    and 

RlKbt  of  Revlevr. 

^»I004  (Okl.Cr.App.)  One  convicted  of  crime 
may  appeal  as  a  matter  of  right,  but  the  man- 
ner of  taking  and  perfecting  an  appeal  is  a 
proper  matter  for  legislative  control.— Doan  v. 
State,  152  P.  141. 

(B)  Presentmtlon  and  Reaervation  tn  Low- 

er Court  of  Gronnda  of  Review. 

«=9l032  (OkI.Cr.App.)  The  defects  in  an  infor- 
mation cannot  be  raised  on  api^eal,  where  there 
is  no  demurrer,  and  no  motion  in  arrest,  and  no 
objection  taken  or  question  raised  below  as  to 
its  sufficiecy.— McGaugh  v.  State,  152  P.  140. 
iS=»l036  (Colo.)  Where  a  party  fails  to  object 
in  the  lower  court  to  testimony  there  introduc- 
ed, he  cannot  on  appeal  aasign  error  in  the  ad- 
mission of  such  testimony. — Dickens  v.  People, 
152  P.  009. 

®==>I038  (N.M.)  An  objection  that  an  instruc- 
tion commented  on  the  weight  of  evidence  in  vi- 
olation of  Code  1915,  g  2796,  not  being  juris- 
dictional, cannot  be  considered  when  not  raised 
below.— State  v.  McDonald,  152  P.  1139. 
<S=>I038  (Okl.Cr.App.)  An  objection  to  an  in- 
struction comes  too  late  when  made  for  the 
first  time  on  appeal,  unless  the  error  is  funda- 
mental and  clearly  prejudiciaL — May  ▼.  State, 
152  P.  338. 

4s»l048  (OkI.Cr.App.)  Errors  must  be  preserv- 
ed by  proper  exceptions.— May  v.  State,  152  P. 
338. 

9=»I056  (Okl.Cr.App.)  Instructions  not  except- 
ed to  below  will  not  be  reviewed,  where  no 
fundamental  error  appears. — Eccleaton  v.  State, 
152  P.  337. 

<S=>I063  (Okl.O.App.)  Errors  must  be  called 
to  the  trial  court's  attention  by  motion  for  new 
trial.— May  v.  State,  152  P.  338. 

Where  proper  exception  has  not  been  taken 
and  the  trial  court's  attention  called  by  motion 
for  new  trial  to  the  error  complained  of,  the 
record  will  be  diligently  searched  to  uphold 
the  judgment. — Id. 

<3=9l064  (Okl.Cr.App.)  Only  fundamental  er- 
rors, depriving  accused  of  material  rights,  will 
be  considered,  where  no  assignments  have  been 
made  in  the  motion  for  new  trial  or  petition 
in  error.— May  v.  State,  152  P.  338. 

(C)  Froceedlnsra    for    Tranafer    of    Canae, 

and   BITect  Thereof. 

«=>I069  (Okl.Or.App.)  Where  an  appeal  is  not 
duly  taken,  as  required  by  Rev.  Laws  1910,  $ 
5992,  within  the  time  allowed  by  section  5901, 
it  will  be  dismissed. — Gordon  v.  State,  152  P. 
142 ;  Clark  v.  Same,  Id.  143. 
€=3l075  (Okl.Cr.App.)  An  appeal  will  be  dis- 
missed where  appellant  does  not  pay  the  clerk's 
advance  fees  or  make  the  proper  affidavit,  as 
required  by  Laws  1913,  c.  97,  I  7.— Doan  v. 
State,  152  P.  141. 

(1»  Record  and  Proceedlnsra  Not  In  Re«* 
ord. 

<S=9l088  (Wash.)  Instructions  included   in  the 

transcript  of  the  record  held  part  of  the  record 
so  they  could  not  be  stricken  in  response  to  af- 
fidavits by  the  court  that  they  were  refused. — 
State  T.  Schuman,  152  P.  3. 


«=>MIO  (Wash.)  Where  ingtmetloB*  given  br 
the  court  were  lost  or  destroyed,  and  those  re- 
quested by  the  state  and  refused  have  been  in- 
cluded in  the  transcript  as  given,  a  supplemental 
transcript  may  be  filed  and  the  court  can  substi- 
tute a  copy  of  the  lost  instructions  pursuant  to 
Rem.  &  Bal.  Code,  §  1270,  and  they  mar  be 
filed  an  a  supplemental  record. — State  t.  Schu- 
man, 152  P.  3. 

(E)   Aaaiornment  of  Brrora  and  Brlefa. 

«=>II29  (OkL  Cr.  App.)  Proper  assignment* 
must  be  based  on  errors  of  the  trial  courts- 
May  T.  State,  152  P.  388. 

(P)  Diamtaaal,    Hearing,    and    Rehearins. 

<S=>II3I  (Okl.Cr.App.)  Where  a  defendant  is 
pardoned  pending  his  appeal,  the  appeal  will  be 
dismissed  on  motion. — VVoodland  v.  State,  152 
P.  810. 

(O)    Review. 

<S=»II44  (Cal.App.)  On  ruUnga  as  to  tlie  ad- 
mission of  evidence,  and  on  the  denial  of  de- 
fendant's motion  for  permission  to  introduce  it, 
held  that  the  District  Court  of  Appeal  must 
assume  that  the  ruling  was  upon  its  admissibil- 
ity, and  that  the  witness  would  have  given  the 
evidence  sought  for. — People  v.  Tugwell,  152  P. 
740. 

"g=>ll5l  (Okl.Cr.App.)  The  denial  of  a  contin- 
uance wUl  not  be  disturbed  in  the  absence  of  a 
clear  abuse  of  discretion. — Stephens  v.  State, 
152  P.  188. 

€=»  1 1 53  (Cal.App.)  Where  the  evidence  as  to 
whether  defendants  confession  was  freely  and 
voluntarily  made  was  conflicting,  the  appellate 
district  court  must  as.sume  that  the  testimony 
as  to  the  confession  was  properly  admitted.— 
People  V.  Tugwell,  152  P.  740. 
®=3 1  i  59  (Idaho)  A  judgment  based  on  a  ver- 
dict sustained  by  sufficient  'evidence  will  not  be 
disturbed,  though  the  evidence  is  conflicting.— 
State  V.  Moi  Mox,  152  P.  802. 
€=>II59  (N.M.)  A  verdict  supported  by  any 
substantial  evidence  wUl  not  be  disturbed. — 
State  V.  McDonald,  152  P.  1139. 
<S=s  1 1 59  (Okl.Cr.App.)  A  verdict  supported  by 
evidence  will  not  be  disturbed  for  insufficiency 
of  the  evidence.— Stephens  v.  State,  162  P.  138. 
«=s>ll59  (Okl.Cr.App.)  Where  there  is  testi- 
mony in  the  record  clearly  tending  to  support 
the  verdict,  it  will  not  be  disturbed  on  ground 
of  insufficiency  of  the  evidence. — Stephens  t. 
State,  152  P.  1134. 

<g=3ll60  (Okl.Cr.App.)  A  verdict  of  guilty,  ap- 
proved by  the  trial  court  and  sustained  by  evi- 
dence, will  not  be  set  aside  in  the  absence  of 
prejudicial  error. — Kiutz  v.  State,  152  P.  138. 
«s> i  1 66/2  (Colo.)  The  jury  ctnild  not  have 
been  influenced  to  assess  the  death  penalty 
against  defendant  by  the  court  in  excusing  ju- 
rors, thanking  them  for  their  services,  and  "not 
for  the  verdict,"  in  a  case  where  they  had  as- 
sessed life  imprisonment.— Quinn  v.  People,  1S2 
P.  148. 

€=a  1 1 68  (CaL App.)  Admitting  a  confessloa 
without  first  hearing  evidence  that  it  was  not 
free  and  voluntary,  and  then  ruling  on  its  com- 
petency, is  prejudicial. — People  t.  Gibson,  153 
P.  316. 

®=3 1 1 69  (Colo.)  Testimony  of  a  humane  offi- 
cer to  whom  the  victim  of  an  assault  with  in- 
tent to  rape  complained  held  harmless,  though 
not  admissible.— Dickens  V.  People,  152  P.  909. 
9=>\  171  (Colo.)  Defendant  conld  not  have  been 
prejudiced  by  the  district  attorney  commenting 
on  another  case,  in  reply  to  statements  of  de- 
fendant's counsel  thereon,  and  in  referring  to 
defendant  having  committed  burglary,  and  hav- 
ing kflled  deceased  for  informing  the  police 
thereof.— Qulnn  v.  People,  152  P.  148. 
€=3ll7l  (Idaho)  Improper  argument  of  the 
prosecuting  attorney  wherein  he  accused  de- 
fendant ol  «  crime  with   which  he   was  not 
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charged  In  the  Informatloii  htUd  ground  for 
reversal,  when  considered  with  other  errors. — 
State  V.  OlTens,  152  P.  1054. 
^s>  1 1 72  (Okl.Cr. App.)  Giving  of  an  errone- 
ous instmction  held  harmless,  where  the  evi- 
dence conclusively  showed  defendant's  guilt. — 
Cooper  v.  State,  152  P.  COa 
€=sll72  (Olcl.Cr.App.)  An  instruction,  requir- 
ing accused  to  establish  a  material  fact  beyond 
a  reasonable  doubt  when  a  conviction  is  had, 
requires  a  reversal.— Beal  v.  State,  152  P.  808. 
«=>II74  (Idaho)  Under  Rev.  Codes,  §  7886, 
as  amended  by  Laws  1911,  p.  48,  and  section 
7902.  held,  that  the  action  of  the  court  in  per- 
mitting instructions  to  go  to  the  jurjr  which  it 
had  found  not  to  be  correct  or  pertinent  was 

f round  for  reversal.— State  v.  Buster,  152  P. 
96. 

<H)  Deternitnatton      Bnil      Disposition      of 
Canse, 

«=>II82  (Okl.Cr.App.)  Where  it  appears  that 
accused  had  a  fair  trial,  and  that  no  material  er- 
ror was  committed,  and  that  the  verdict  is 
amply  sustained,  the  judgment  will  not  be  dis- 
turbed—Eccleston  v.  State,  152  P.  337. 
(&=>!! 82  (Okl.Cr jVpp.)  The  judgment  will  be 
afSrmed  where  accused  does  iiot  duly  and  dili- 
gently prosecute  his  appeal.— Sullins  v.  State, 
152  P.  809. 

<S=3M86  (Mont.)  Under  Rev.  Codes,  {  9412,  ft 
judgment  dismissing  the  prosecution  on  demnr- 
rer  to  the  complaint  may  on  the  state's  appeal 
be  reversed,  though  case  was  submitted  on 
briefs.— State  v.  Guerin,  162  P.  747. 

XVI.   SVOOESSIVE  OFFENSES  AND 
HABITITAIi   OBtBIINAI.S. 

<8=>I20I  (Wash.)  Rem.  &  Bal.  Code,  !|  2177, 
2178  (Laws  1903,  pp.  125,  126,  iS  1,  2),  held 
superseded  by  section  2286,  which  is  section  34 
of  the  Criminal  Code,  adopted  in  1909  (Laws 
1909,  p.  899) ;  and  hence  accused,  who  was 
charged  as  an  habitual  criminal,  cannot  com- 
plain that  he  was  not  brought  to  trial  on  that 
charge  within  five  days  after  service  of  informa- 
Uon.— State  v.  Gustafson,  162  P.  335. 

CROPS. 

See  Agriculture ;   Damages,  <S=>112 ;   Evidence, 
«=921;    Landlord  and  Tenant,  <3=9326. 

CROSS-EXAMINATION. 

See    Evidence,    «s>558;     Witnesses,    <S=9268- 
282%. 

CURTESY. 

See  Indians,  «=9l8. 

<=>ll  (Old.)  Under  curtesy  consummate,  as  it 
existed  in  Arkansas,  whatever  interest  the  hus- 
band acquired  in  his  wife's  lands  by  marriage 
could  be  swept  away  by  her  subsequent  c6nvey- 
ance  or  devise  of  them.— Pierce  v.  Ellis,  152  P. 
340 

CUSTODY. 

See  Divorce,  «=>312. 

CUSTOMS  AND  USAGES. 

See  Evidence,  €=>21 ;  Master  and  Servant,  4=> 

118. 
^=»  1 1  (Kan.)  Custom  may  make  a  contract  in 
the  sense  that  it  ma}[  define  the  rights  and  du- 
ties of  the  parties  with  respect  to  a  matter  on 
which  the  contract  is  silent.— Strong  v.  Kingle, 
162  P.  631. 

«=3l3  (Kan.)  Where  parties  have  undertaken 
to  conclude  a  contract,  the  form  of  which  is 
governed  by  general  usage,  the  imiiUcation  is 
that  they  intended  to  proceed  according  to  such 
usage.— Strong  v.  Ringle,  152  P.  631. 


<=»I5  (Kan.)  A  general  custom  in  the  grain 
business  held  available  to  elucidate  the  true  in- 
tent of  the  parties  to  grain  contracts.— Strong 
V.  Bingle,  162  P.  63L 

DAMAGES. 

See  Appeal  and  Error,  <S=»1004,  1161;  Breach 
of  Marriage  Promise,  ®=>26;  Oovenanta,  €=> 
124 ;  Eminent  Domain,  <S=>141 ;  Evidence, 
<g=>497 ;  Fraud,  ®=>59 ;  Master  and  Servant, 
<S=41,  87%;  Municipal  Corporations,  ^=» 
404;  Negligence,  <S=»101:  Pledges,  «=»36; 
Sales,  <g=>418. 

n.   NOMINAL  DAMAGES. 

®=>8  (Okl.)  By  "nominal  damages"  is  meant 
a  trivial  sum  properly  awarded  in  certain  cases 
for  mere  technical  injury. — Blake  v.  Atlas  Sup- 
ply Co..  152  P.  81. 

€=>I2  (Mout.)  Physician  suing  persons  causing 
lost  of  practice  among  members  of  employes'  as- 
sociation in  emergency  cases  held  entitled  to 
nominal  damages  only,  where  testimony  as  to 
loss  of  practice  applied  to  his  entire  activities 
among  the  employes.— Peek  v.  Northern  Pac. 
Ry.  Co.,  162  P.  421. 

m.  GROUNDS  AND  SUBJECTS  OF 
OOMFENSATOBY   DAMAGES. 

(A)  Direct     or     Remote,     Contlnacent,     or 
Froapeetl-ve  Conseqnenoes  or  Loaaea. 

^=»37  (Or.)  Lost  time  resulting  from  a  serv- 
ant's injury,  together  with  the  deprivation  of 
wages,  constitutes  an  clement  of  damages  recov- 
erable in  his  action  under  the  Employers'  Lia- 
bility Act.— Ingram  v.  Carlton  Lumber  Co., 
162  P.  256. 

(B)  AKKravatlon*  Mltlanttloa,  auA  Redou- 

tlon  of  lioaa. 

<£=362  (Idaho)  Where  a  party  saves  himself 
from  loss  from  breach  of  contract,  he  can  re- 
cover bis  expenses  from  the  party  liable,  and 
also  such  damages  as  with  reasonable  endeavor 
and  expense  he  could  not  prevent. — Collins  v. 
Twin  Falls  North  Side  Land  &  Water  Co.,  162 
P.  200. 

<S=>62  (Okl.)  One  whose  property  is  endangered 
or  injured  by  the  act  or  omission  of  another 
must  reasonably  exert  himself  to  prevent  or  les- 
sen his  injury.— Blake  v.  Atlas  Supply  Co., 
152  P.  81. 

(C)  Interest,  Coata,  and  Bxpenaea  ot  Uti- 

vatlon. 

<S:=>69  (Wash.)  Interest  from  date  of  injury 
hold  improperly  allowed  upon  an  unliquidated 
demand  from  the  date  of  the  injury. — ^Powelson 
V.  City  of  Seattle,  J52  P.  329. 

IV.   riQUIDATED   DAMAGES   AND 
PENALTIES. 

^=976  (Kan.)  The  distinction  between  a  "pen- 
alty" and  "liquidated  damages"  has  been  said 
to  be  that  the  former  is  a  security  for,  and 
the  latter  an  amount  to  be  paid  in  lieu  of,  the 
performance  of  the  act  to  be  done. — Kuter  v. 
State  Bank  of  Holton,  152  P.  662. 
<S='78  (Wyo.)  In  view  of  Comp.  St.  1»10,  8 
4103,  a  provision  in  contracts  for  subscription 
to  the  stock  of  a  life  insurance  company  that 
in  case  of  noncomplction  the  initial  payment 
should  be  forfeited,  held  one  for  liquidated  dam- 
ages and  not  a  penalty. — Edwards  v.  Johnston, 
152  P.  273. 

€=>85  (Kan.)  That  a  sum  deposited  by  plain- 
tiff with  a  bank  was  a  penalty,  and  not  liqui- 
dated damages,  held  not  to  render  void  tlie  con- 
tract to  guarantee  which  the  deposit  was  made. 
-Kuter  T.  State  Bank  of  Holton,  152  P.  662. 
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V.  exz:mpi.abt  damages. 

9=>87  (Okl.)  Exemplary  damages  are  imposed 
on  the  theory  of  punishment  to  the  offender 
for  the  general  benefit  of  society  and  as  a  re- 
straint to  the  transgressor. — ^Williams  v.  Bal- 
drey,  152  P.  814. 

<S=s>9l  (OkL)  Under  Rev.  Laws  1910,  §  2851, 
to  authorize  a  judgment  for  exemplary  dam- 
ages in  an  action  in  tort,  the  act  complained 
of  must  have  been  actuated  by  or  accompanied 
with  some  evil  intent,  or  must  have  resulted 
from  such  gross  negligence  as  is  equivalent  to 
such  intent— Williams  v.  Baldrey,  152  P.  814. 

VI.  MEAS1TBE  OF  DAMAGES. 
(B)  Ininries    to    Property. 

4=»II2  (CaL)  Where  plaintiff  claimed  defend- 
ant's wrongful  diversion  of  water  destroyed  his 
crop,  the  cost  of  producing  the  crop  is  to  be  con- 
sidered in  determining  the  damages. — Barlow  t. 
Frink.  152  P.  290. 

€=»  1 1 2  (Idaho)  The  measure  of  damages  for 
destruction  of  a  crop  at  a  time  of  the  season  at 
which  it  is  possible  to  reproduce  the  crop  is 
the  cost  of  replacement. — Colling  v.  Twin  Falls 
North  Side  Land  &  Water  Co.,  162  P.  200. 

That  the  measure  of  damages  for  the  destruc- 
tion of  alfalfa  was  its  value  at  the  time  of  its 
destruction  held  not  its  value  in  the  fall  of  the 
year,  where  it  appeared  that  no  stand  of  al- 
falfa bad  been  permanently  established  at  the 
time  of  the  loss. — Id. 

$=9 1 1 2  (Okl.)  The  measure  of  damages  for  the 
destruction  of  a  growing  crop  is  compensation 
for  the  value  of  the  crops  in  the  condition  they 
were  in  at  time  of  destruction. — De  Arman  y. 
Oglesby,  162  P.  356. 

VU.  INADEQITATE    Ain>    EXCESSIVE 
DAMAGES. 

<&=>I3I  (OkL)  A  recovery  of  $2,500  fop  severe 
and  painful  bums,  necessitating  treatment  for 
several  months,  held  not  excessive. — Grosshart 
V.  Shaffer,  152  P.  441. 

$=3(32  (Okl.)  Award  of  $5,000  damages  in  fa- 
vor of  a  passenger  engaged  in  the  business  of 
buying  and  sellmg  oil  and  gas  mining  leases, 
whose  annual  earnings  were  between  $5,000  and 
$6,000,  and  whose  arm  was  injured  so  that  he 
lost  much  time,  and  was  somewhat  incapacitat- 
ed, held  not  excessive. — Muskogee  Electric  Trac- 
tion Co.  V.  Eaton,  152  P.  1109. 
<8s»l32  (Wash.)  Verdict  for  $4,000  to  woman 
for  probably  permanent  injury  to  knee,  sustain- 
ed in  fall  while  boarding  defendant's  cable  car, 
held  not  excessive.— Blau  v.  Puget  Sound  Trac- 
tion, Light  &  Power  Co.,  152  P.  1028. 

Vm.  PI£ADING,   EVIDENOE,  AND 
ASSESSMENT. 

(B)  BTldenco. 

4C=>I67  (Wash.)  Where  plaintiff  developed  a 
neurasthenic  condition  after  his  injuries,  but 
there  was  nothing  to  show  that  it  would  be  per- 
manent, the  introduction  in  evidence  of  the  mor- 
tality tables  to  show  his  expectancy  of  life  was 
error.— Snyder  ▼.  Great  Northern  Ry.  Co.,  152 
P.  703. 

«=>I72  (Okl.)  Under  Rev.  Laws  1910,  {  2872, 
a  passenger  suing  for  personal  injuries  is  en- 
titled to  show  the  profits  of  his  business  which 
depended  on  his  personal  exertions,  for  the  pur- 
pose of  assessment  of  his  damages,  though  the 
business  required  the  investment  of  a  smaU  cap- 
ital.— Muskogee  Electric  Traction  Co.  v.  Eaton, 
152  P.  1109. 

^=3 1 74  (Okl.)  Evidence  of  the  probable  yield 
under  proper  cultivation  and  of  the  value  of 
such  yield,  when  ready  for  sale,  and  the  prob- 
able cost  of  maturing  and  gathering  the  crop 
and  transporting;  it  to  market,  may  be  consid- 
ered in  determining  the  value  of  a  growing  crop. 
— De  Arman  v.  Oglesby,  152  P.  356. 


«s»l74  (Wash.)  Evidence  held  admissible  on  is- 
sue of  damages  to  land. — Marks  y.  City  of  Seat- 
tle, 162  P.  706. 

(O)   ProeeedlnKS  tor  Asaesament. 

«=9208  (Okl.)  Whether  an  injured  party  has 
exercised  ordinary  care  to  prevent  or  lessen 
his  damage  is  a  question  of  fact.- Blake  y.  At- 
las Supply  Co.,  152  P.  81. 

<S=>208  (Okl.)  Proof  of  loss  of  earning  capacity 
need  not  be  wholly  clear  to  go  to  the  jury. — 
Muskogee  Electric  Traction  Co.  v.  Eaton,  152 
P.  1109. 

^^21  i  (Okl.)  An  instruction  to  direct  a  ver- 
dict for  nominal  damages  is  erroneous,  where 
the  evidence  shows  that  defendant's  wrongful 
acts  caused  a  substantial  loss  by  plaintiff  in 
an  amount  susceptible  of  ready  ascertainment. — 
Blake  v.  Adas  Supply  Co.,  152  P.  81. 
®s>2l6  (Okl.)  Instructions  held,  in  so  far  as 
they  went,  to  state  the  true  measure  of  damag- 
es for  personal  injury.— Muskogee  Electric  Trac- 
tion Co.  y.  Eaton,  152  P.  1109. 
^»2I6  (Or.)  In  an  action  for  personal  inju- 
ries, held  error  to  instruct  that  such  damages 
ma^  be  awarded  as  the  jury  think  plaintiff  is 
entitled  to  recover.— Rugenstein  r.  Ottenheimer, 
152  P.  215. 

DEATH. 

See  E>vidence,  e==>122 ;  Insurance^  4=9789,  804 ; 
Partnership,  <S=3258;   Pleading,  «=s>24& 

n.  ACTIONS   FOB    CAUSING   DEAXK. 

(C>  Parties  and  Proneaa. 

«=»42  (Okl.)  Where  a  person  for  whose  death 
action  is  brought  left  neither  widow  nor  chil- 
dren nor  father  surviving  him,  but  left  a  moth- 
er and  brothers  and  sisters,  the  mother,  broth- 
ers and  sisters  e^e  "next  of  kin"  within  the 
meaning  of  the  statute  making  the  "next  of 
kin"  necessary  parties  to  the  action. — Mosten- 
bocker  r.  Shawnee  Gas  &  Electric  Co.,  152  P. 
82. 

DEBT. 

See  Constitutional  Law,  4s»83. 

DEBTOR  AND  CREDITOR. 

See  Bankruptcy;    Oeditors'  Snit;    SVaudnlent 
Conveyances;   Sales,  €=»474. 

DECEDENTS. 

See  Descent  and  Distribution. 

DECEIT. 

See  Fraud. 

DECLARATIONS. 

See  Criminal  Law,  «»423k 

DEDICATION. 

I.  NATURE  AND  REQUISITES. 

<S=929  (Cal.)  Where  the  owner  of  land  filed  a 
map  evincing  an  intention  to  dedicate  land 
as  a  highway,  his  successor  in  title  could  re- 
voke such  offer  by  filing  another  map  showing 
a  contrary  intention  before  acceptance  by  the 
public— Eltinge  v.  Santos,  152  P.  915. 
€=»37  (Cal.)  Where  an  owner  offers  to  dedicate 
land  to  the  public  use  as  a  park  or  street,  the 
public  may  accept  the  offer  by  use  or  by  formal 
action.— Eltinge  v.  Santos,  152  P.  915. 
€=339  (Cat)  A  vendor  may  be  estopped  to  deny 
dedication  of  land  to  the  public  use  as  a  high- 
way, when  he  has  sold  property  abutting  there- 
on to  individuals  on  the  faith  of  a  recorded  map. 
—Eltinge  y.  Santos,  152  P.  916. 
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DEEDS. 

See  CJovenanta;  Dvidence,  «s»418;  Fraadu- 
lent  Gonveyances ;  Insane  Persons,  4=361- 
66;   Mortgages;    Taxation,  «=>746-788. 

I.  BEQUXSITEB   AND   VAIJDITT. 

(D)   DeUvery. 

4=>56  (Wash.)  Where,  as  purchaser  laid  down 
money  and  reached  for  deed,  yendor  knocked 
him  down  and  took  both  the  money  and  the 
deed,  held,  that  theie  was  no  valid  delivery  ot 
the  deed.— Cioe  v.  Wormell,  152  P.  716. 

HI.  CONSTRUCTION  AND  OPERA- 
TION. 

(A)  General  Rules  of  Constrnction. 
9s»90  (CaLApp.)  A  deed  of  conveyance  is  a 
contract  and  subject  to  the  usual  rules  of  con- 
struction applicable  to  soch  instruments. — Firth 
T.  Los  Angeles  Pacific  Land  C!o.,  152  P.  935. 
4=>93  (Cal.App.)  In  construing  a  deed,  the 
whole  ingtrument  must  be  examined  to  learn 
the  intent  of  the  parties.— Firth  v.  Los  An- 
geles Pacific  Land  Co.,  152  P.  »35. 

(BS)  Conditions  and  Reatrletlona. 

^=>I4S  (Cal.App.)  While  the  breach  of  a  cove- 
nant renders  the  covenantor  liable  in  damages 
only,  failure  to  perform  a  condition  subsequent 
may  forfeit  the  title  of  the  vendee. — Firth  v.  Los 
Angeles  Pacific  Land  Co.,  152  P.  935. 

Where  there  is  doubt  whether  a  conveyance 
contains  a  condition  subsequent  or  a  mere  cove- 
nant, the  court  will  consider  it  as  a  covenant, 
if  a  construction  as  a  condition  subsequent 
would  tend  to  destroy  the  estate  of  the  vendee. 
—Id. 

$=9|55  (CaLApp.)  Where  words  have  been  used 
showing  a  clear  and  unmistakable  intention  on 
the  part  of  the  grantor  to  create  an  estate  on 
conation  subsequent,  the  condition  will  be  up- 
held.— Firth  V.  Xos  Angeles  Pacific  Land  Co.. 
152  P.  935. 

A  deed  of  land  held  to  contain  a  condition 
subsequent,  upon  the  happening  of  which  the 
grantee's  title  failed.— Id. 
«=s>l66  (CaLApp.)  An  extension  agreement 
which  preserves  all  the  agreements  of  the  origi- 
nal deed,  allowing  one  ^ear  additional  for  the 
performance  of  a  condition  subsequent,  does 
not  waive  the  condition. — Firth  v.  Los  Angeles 
Pacific  Land  Co.,  152  P.  935. 
€=»I68  (Cal.App.)  Where  a  deed  conveys  land 
on  condition  subsequent,  the  grantor,  upon  the 
happening  of  the  condition,  need  not  formally 
re-enter,  Dut  may  simply  demand  a  deed  back 
from  the  grantee  under  Civ.  C!ode,  {  1109. — 
Firth  T.  Los  Angeles  Pacific  Land  Co.,  162  P. 
035. 

IV.   PI.EAOINO  AND  EVIDENCE. 

4s»2l  I  (Kan.)  Where  owner  of  land  transferred 
it  to  her  father  without  consideration,  trial 
court's  findings  that  she  was  induced  so  to  do 
by  undue  influence  held  supported  by  sufficient 
evidence.— Kruse  v.  Fredlum,  152  P.  617. 
«s»2ll  (Kan.)  Evidence,  in  an  action  to  cancel 
a  deed  because  of  incompetency  of  the  grantor, 
and  undue  influence  exerted  by  the  grantee 
while  occupying  a  fiduciary  relation,  held  to 
sustain  a  judgment  for  defendants. — Brown  v. 
Brown,  152  P.  646. 

$=>2I2  (CaLApp.)  Evidence  held  insufficient  to 
show  substantial  compliance  with  a  condition  of 
a  deed  requiring  the  building  of  an  electric 
railway  over  the  land  conveyed. — Firth  v.  Los 
Angeles  Pacific  Land  Co.,  152  P.  986. 

DEFAMATION. 

See  Libel  and  Slander. 


DEFAULT. 

See  Appeal  and  E)rror,  *=5957;    Chattel  Mort- 
gages,  <8=>ie2;    Judgment,  i8=»101-173,  5Ua 

DELIVERY. 

See  Deeds,  €=»56. 


DEMAND. 

See  Bills  and  Notes,  «=»422 ; 
14. 


Mandamus,  ^=> 


DEMURRER. 

See  Pleading,  «=>103-222,  418. 

DEPARTMENTS. 

See  Municipal  Corporations,  ^»1SS. 

DEPOSITARIES. 

«=34  (Kan.)  A  bank  held  entitled  to  hold  a 
sum  deposited  with  it  as  a  penalty  in  order  to 
secure  the  actual  damages  sustained  by  the  oth- 
er contracting  party,  where  there  was  no  proof 
that  such  damages  were  not  sustained. — Kuter 
V.  State  Bank  of  Holton,  152  P.  662. 
€==>  1 1  (Kan.)  Before  plaintiff  could  recover  from 
a  bank  a  sum  deposited  with  it  as  a  penalty  in 
case  he  should  breach  his  contract,  held,  that  he 
must  show  that  the  other  contracting  party  had 
no  claim  on  the  fund  for  actual  damages  caused 
by  plaintiff's  default— Kuter  v.  State  Bank  of 
Holton,  152  P.  662. 

Where  plaintiff  sued  to  recover  money  depos- 
ited to  secure  damages  accruing  from  bis  breach 
of  contract,  and  the  deposit  contract  was  in 
evidence,  without  more,  a  demurrer  to  the  evi- 
dence should  hare  been  sustained. — Id. 

DEPOSITIONS. 

See  EMdence,  ®s»584. 

9=»56  (Kan.)  A  notice  served  on  Monday  to 
take  depositions  on  Wednesday  morning  at  8 
o'clock  at  a  place  to  reach  which  the  adverse 
party  would  have  to  start  at  midnight  and 
change  trains  held  not  to  aftord  reasonable  op- 
portunity to  attend  taking  of  depositions.— 
Helms  V.  Southwest  Missouri  B.  Co.,  152  P.  632. 

DEPOSITS. 

See  Banks  and  Banking,  4=s>140-lS4. 

DEPOSITS  IN  COURT. 

See  Appeal  and  Error,  e=>S91. 

DESCENT  AND  DISTRIBUTION. 

See  Curtesy;  Executors  and  Administrators, 
«=s>388;  Indians,  «s>18;  Taxation,  «=9856- 
889;   Wills. 

n.  PERSONS  ENTITUBD  AND  THEIR 
RESPECTIVE  SHARES. 

(A>  Heln  and  Next  of  Kin. 

«=s>26  (Okl.)  The  term  "children"  of  any  de- 
censed  brother  or  sister,  as  used  in  Rev.  Laws 
1010,  §  841S,  subd.  3,  means  sons  and  daugh- 
ters, and  does  not  include  grandsons,  grand- 
daughters, or  other  remote  descendants.— Burns 
V.  Tiffee,  152  P.  308. 

Where  deceased  left  as  her  sole  kindred  the 
son  of  a  deceased  brother  and  various  grand- 
children of  such  brother,  the  son  took  the  whole 
estate  to  the  exclusion  of  the  grandchildren.— 

DESCRIPTION. 

•  See  Boundaries,  «s>3,  7. 
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See  Xteide-riiL 


DETINUE. 
DICTA. 


Se«  Conrts,  «=»92. 

DIRECTING  VERDICT. 

See  Trial,  «=9l74. 

DISBARMENT. 

See  Attorney  and  Client,  «=>36,  44. 

DISCHARGE. 

See  Bills  and  Notes,  «=s>258,  301,  437;  Com- 
promise and  Settlement ;  EKidence,  <3=>465 ; 
Guaranty,  €=>72;  Habeas  Corpus,  $=3111; 
Master  and  Servant,  €=330,  41;  Principal 
and  Surety;    Release. 

DISCOVERY. 

See  Breadi  of  Marria«;e  FiomiBe,  $=>33. 

DISCRETION  OF  COURT. 

See  Appeal  and  Error,  €=3954-881;  Costs,  €=> 
241:  Criminal  Law,  <8=>1151:  K6w  Trial, 
<»=>6,  99;  Pleading,  «=>236-280;  Receivers, 
<8=»U7, 

DISMISSAL  AND  NONSUIT. 

See  Appeal  and  Error,  <S=»327,  334,  356,  827, 
773-801.  1061;  Criminal  Law,  <g=1069, 
1075,  1181 ;   Justices  of  the  Peace,  <S==>166. 

I.  VOJsVJnAKY. 

'€=»I3  (Wash.)  Plaintiff  by  going  to  trial  and 
introducing  evidence  on  several  causes  of  action 
without  askini;  a  voluntary  nonsuit  held  to 
have  waived  error  in  the  refusal  to  allow  a  dis- 
missal of  some  of  tbem. — State  t.  De  Mattos, 
152  P.  721. 

n.  nrvoxiTirrART. 

€=>56  (Okl.)  The  question  of  the  ownership  of 
the  notes  sued  on  cannot  be  raised  by  motion 
to  dismiss.— Waldock  v.  Wiulcler,  152  P.  90. 
€s»58  (Or.)  Where  the  court  was  unable  to 
render  substantial  jastice  without  disregarding 
the  pleadings,  held  that  the  suit  would  be  dis- 
missed without  prejudice. — Joy  v.  Palethorpe, 
152  P.  230. 

€=>65  (Utah)  Where  the  contract  sought  to  be 
enforced  is  contrary  to  public^  policy,  tne  court, 
on  its  own  motion,  should  dismiss  the  action, 
regardless  of  whether  the  parties  request  it. — 
Boyd  V.  Topham,  152  P.  1185. 

DISQUALIFICATION, 

See  Judges,  €=>47-66. 

DISSOLUTION. 

See  Corporations,  €=3630:  Injunction,  €=3163; 
Partnership,  €=3287,  296. 

DISTRIBUTION. 

See  Descent  and  Distribution. 

DISTRICTS. 

See  Hiffhways,  €=»90 ;  Municipal  Corporations, 
<©»450. 

DITCHES. 

See  Drains. 

DIVERSION. 

See  Waters  and  Water  Conrses,  €=386,  87. 


DIVORCE. 

See  Judges,  €=349. 

IV.  JTTBIBDIOTIOX,    PBOOEEDINOS. 
AND   RELIEF. 

(F)  Jadacment  or  Decree. 

^3 1 54  (Or.)  Provision  of  divorce  decree  re- 
quiring wife  to  deliver  a  photograph  to  the  hus- 
band held  unauthorized  under  the  pleadings 
and  evidence ;  statements  of  counsel  not  having 
authorized  such  provision. — Sutton  y.  Sutton, 
152  P.  271. 

.  V.  AUMOITY,  AXXOWAHOE8,  AHD 
DISPOSmOK    OF    PBOPERTT. 

€=3236  (Or.)  Agreement  in  divorce  suit  under 
wliioh  husband  transferred  property  to  trustee 
held  not  to  bar  wife  from  claiming  alimony, 
mortgage  having  been  foreclosed,  so  that  wife 
derived  no  benefit  from  the  transfer. — Sutton  t. 
Sutton,  152  P.  271. 

VI.   CUSTODT  AND   SUPPORT  OF 
CHIZ,DREN. 

€»3I2  (Cal.App.)  Where  temporary  custody  of 
children  was  awarded  a  father,  and  habeas  cor- 
pus was  brought  to  produce  them,  notice  of  ap- 
peal from  the  order  of  custody  did  not  stay  the 
entire  proceedings,  and  plaintiff's  attorney  was 
in  contempt  for  conce&Unx  them. — Uug&es  t. 
Moncur,  152  P.  968. 

Vn.   OPERATION  AND  EFFECT  OF 

DIVORCE,  AND  RIGHTS  OF 

DIVORCED  PERSONS. 

®=>32l'/2  (Kan.)  Where  the  wife  was  given 
land  as  alimony,  the  income,  so  far  as  necessary 
to  be  devoted  to  the  maintenance  of  her  chil- 
dren until  the  younger  became  of  age,  held  that 
when  the  younger  child  became  of  age  the  moth- 
er could  contract  to  convey  the  laud,  and  that 
before  that  time  she  could  bind  herself  person- 
ally to  deliver  possesion. — Oreenwood  v.  Green- 
wood, 162  P.  657. 

DOCUMENTARY  EVIDENCE. 

See'Criminal  Law,  €=3433;  Evidence,  €=333S- 
863. 

DONATIONS. 

See  Gifts. 

DOWER. 

See  Curtesy;   Indlass,  €=318. 

DRAINS. 

See  Municipal  Corporations,  €=3829,  838. 

I.  ESTABUSHMENT  AND  MAIN- 
TENANCE. 

€=3(8  (CaLAnp.)  Under  Pol.  Code,  {  3456,  as 
amended  by  St.  1911,  p.  642,  reclamation  dis- 
trict bonds,  executed  and  in  the  hands  of  the 
county  treasurer,  were  not  "issued"  to  malte  req- 
uisite the  application  to  their  payment  of  a 
reclamation  assessment.— Moreins  t.  Shidds; 
152  P.  964. 

DRAMSHOPS. 

See  Intoxicating  Liquors. 

DRUGS. 

See  Hawkers  and  Peddlers,  €=33. 

DUE  PROCESS  OF  LAW. 

See  ConstitutioDal  Law,  «s>275-318. 

DUPLICITY. 

See  Indictment  and  Information,  € 
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EASEMENTS. 

eee  Dedication ;   Evidence,  «=s>2S0 ;  Highways. 

I.  CREATION,  EXISTENCE,  AND  TEB- 
MINATION. 

^=>3  (Kan.)  Contract,  binding  tlie  heirs  and 
assigns  of  the  parties  by  which  one  ot  two  ad- 
joining owners  granted  the  other  right  to  use 
a  stairway  in  common,  runs  with  the  land. — 
Ranney  v.  Childs,  152  P.  621. 
<S=>5  (Cal.)  To  acquire  an  easement  by  pre- 
scription, the  user  mnat  have  been  actual,  open, 
continued,  under  a  claim  of  right  adverse  and 
hostile  to  the  true  owner's  title.— Barlow  v. 
Frink,  152  P.  290. 

<S=>9  (Cal.)  Belief  by  the  owner  of  land  that 
he  was  entitled  by  law  to  lay  a  pipe  line  across 
the  property  of  another  will  not,  where  it  was 
not  communicated,  give  rise  to  an  easement  by 
prescription;  the  laying  of  the  line  being  au- 
thorized by  contract— Barlow  v.  Frinlt,  152  P. 
290. 

^=»I7  (Cal.)  Recordation  of  map,  delineating 
lands  sold  as  bounded  by  street,  subsequent  to 
the  passing  of  deeds  to  such  land,  bound  the 
vendor  and  his  successors  to  permit  the  use  of 
the  land  covered  by  such  street  as  a  way  by  the 
private  buyers.— Eltinge  v.  Santos,  152  P.  915. 

Such  act  bound  tne  vendor  and  his  suc- 
cessors to  permit  the  use  of  the  land  covered  by 
such  street  as  a  way  by  i)rivnte  buyers,  although 
a  warehouse  wflis  maintained  on  a  buyer's  prop- 
erty without  an  opening  toward  the  land  de- 
scribed as  a  street. — Id. 

Such  act  bound  the  vendor  and  his  snccessors 
to  permit  the  use  of  the  land  covered  by  such 
street  as  a  way  by  private  buyers,  although 
the  land  covered  by  the  street  was  never  used 
by  any  abutting  owner. — Id. 
^s»36  (Cal.)  One  claiming  a  way  by  prescrip- 
tion hag  the  burden  of  proving  all  elements  es- 
sential to  title.— Barlow  v.  Frink,  152  P.  290. 

Under  Civ.  Code,  S§  1659,  3521,  held,  that  a 
contract  allowing  the  construction  of  a  pipe 
line  from  an  irrigation  ditch  across  defend- 
ant's land  was  admissible  in  evidence  in  a  suit 
where  the  owner  of  the  dominant  tenement 
claimed  an  easement  not  subject  to  the  con- 
tract.—Id. 

EJECTMENT. 

I.   RIGHT  OF  ACTION  AND  DE- 
FENSES. 

#s»9  (OkL)  Plaintiff  in  ejectment  must  recov- 
er on  the  strength  of  bis  own  title,  and  not  on 
defects  in  the  title  of  his  adversary. — Linam  v. 
Beck,  152  P.  344. 

in.  PIiEADINO  AND  EVIDENCE. 

^=>69  (Kan.)  Where  plaintiff  in  ejectment  al- 
leged that  he  owned  the  land  and  was  entitled 
to  possession  thereof,  and  that  defendant  was 
unlawfully  keeping  him  out  of  posiession,  an 
answer  denying  generally  the  averments  on  the 

letition  was  sufficient.- Wiggins  v.  Powell,  152 

'.  765. 

®=384  (Kan.)  Under  issue  joined  by  answer 
denying  generally  the  averments  of  the  peti- 
tion in  ejectment,  held,  that  defendant  was  en- 
titled to  prove  any  fact  that  would  sustain  his 
own  title  or  defeat  plaintiffs  title. — Wiggins  v. 
Powell,.  152  P.  765. 

^=990  (Colo.)  A  trustee's  deed  is  admissible  on 
behalf  of  plaintiff  in  ejectment  to  establish  his 
title  in  the  first  instance,  without  proof  aliunde 
of  the  truth  of  its  recitals,  against  a  defendant 
whose  answer  is  only  a  general  denial. — Empire 
Ranch  &  Cattle  Co.  y.  Howell,  152  P.  1175. 
^»90  (Colo.)  A  trustee's  deed  is  admissible  on 
behalf  of  plaintiff  in  ejectment,  in  the  first  in- 
stance, without  proof  of  the  truth  of  its  recitals, 
defendant's  answer  not  asserting  a  title  in  him 
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independent  from,  or  alien  to  that  established 
by,  plaintiff.— Empire  Ranch  &  Cattle  Co.  r. 
Howell,  152  P.  1177. 

«=»90  (Okl.)  Exclusion  of  the  evidence  of 
plaintiff  in  ejectment  that  the  title  under  which 
defendant  claimed  had  been  canceled  after  date 
of.  the  judgment  on  which  it  was  based  held 
error. — Reynolds  v.  Brooks,  152  P.  411. 
®=395  (Colo.)  The  owner  of  land  subject  to  a 
deed  of  trust  is  prima  facie  entitled  to  pos- 
session, so  that  proof  of  such  title  by  plaintiff 
in  ejectment,  a  possessory  action,  is  sufficient 
in  the  first  instance. — Empire  Raiich  &  Cattle 
Co.  V.  Howell,  152  P.  1177. 

IV.   TRIAIi,  XDDOMENT,  ENFORCE- 
MENT  OF  J1TDOMENT,  AND 
REVIEW. 

$=>II7  (OkL)  A  judgment  in  ejectment,  ren- 
dered prior  to  issuance  of  patent  for  the  Indian 
lands  in  controversy,  cannot  ailect  the  rights 
of  the  patentee  while  the  patent  is  outstanding. 
—Reynolds  v.  Brooks,  162  P.  411. 

ELECTIONS. 

See  Highways,  ®ss>90;  Intoxicating  Liquors, 
<S=325,  82;  Municipal  Corporations,  «=>108, 
918. 

I.  RIGHT  OF  SUFFRAGE  AND  REGU. 
lATION  THEREOF  IN   GENERAL. 

«=>I8  (Cal.)  Pol. 'Code  {  1239,  subd.  4,  as 
amended  by  Act  May  26,  1916  (St.  1916,  p. 
859),  as  to  voters  moving  within  30  days  be- 
fore election,  held  void  under  Const,  art.  2,  i  1, 
prescribing  qualificationB  of  voters. — Garibaldi 
v.  Zemansky,  152  P.  296. 

VI.  nominations'  and  primary 

EI^OTIONS. 

«=s>l59  (Cal.App.)  Direct  Primary  Law,  |  23, 
held  not  to  be  construed  to  invalidate  the  elec- 
tion of  a  candidate  for  superior  court  judge, 
defeated  in  primary,  whose  name  was  written 
in  on  the  ballot  by  a  majority  of  the  electors. — 
Miller  v.  Childs,  152  P.  972. 

Vm.    CONDUCT   OF  EI.ECTION. 

iS=3230  (Cal.Aijp.)  Election  of  candidate  for 
superior  court  judge  was  not  invalidated  by  the 
promise  of  a  third  person  to  one  convicted  and 
a  waiting  sentence,  made  withont  the  candidate's 
knowledge  or  authority,  that  if  be  would  vote 
for  the  candidate  he  would  receive  no  jail  sen- 
tence.— Miller  v.   Childs,  152  P.  972. 

Where,  after  election,  a  superior  court  judge 
tried  a  murder  case  at  which  13  witnesses  were 
in  attendance,  awarding  them  excessive  fees, 
but  mistakenly,  without  intent  to  bribe,  or  other 
corrupt  motive,  such  action  did  not  invalidate 
his  election.— Id. 

Action  of  candidate  for  jadge  of  superior 
court  in  delivering  a  deed  to  half  an  acre  of 
land  to  a  person  who  had  gotten  the  worst  of 
the  bargain  in  a  deal  with  the  candidate  some 
years  before,  the  candidate  being  without  in- 
tent to  influence  a  vote,  held  not  to  invalidate 
bis  subsequent  election. — Id. 
€=»23I  (CaLApp.)  Method  of  campaigning  of 
judge  for  superior  court,  defeated  in  primaries, 
by  pledging  voters  by  letter  to  write  in  his  name 
on  the  official  ballot,  held  not  to  invalidate  his 
election,  as  constituting  an  offense  nnder  Pen. 
Code,  {  53.— Miller  v.  Childs,  152  P.  972. 

Where  a  candidate  for  superior  court  judge 
merely  requested  the  support  of  two  voters,  his 
subsequent  election  was  not  invalid  for  improper 
solicitation. — Id. 

Action,  after  election,  of  candidate  for  supe- 
rior court  judge,  in  releasing  on  probation  de- 
fendant, convicted  of  manslaughter  and  sentenc- 
ed, whose  trial  the  candidate,  presiding  in  the 
court  before  election,  had  postponed  until  the: 
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after,  held  not  to  invalidate,  his  election  for 
moral  turpitude.— Id. 

X.   COHTESTS. 

®=»305  (Cal.App.)  Where  it  could  not  be  said 
that  acta  of  a  candidate  for  judge  of  the  superior 
court  were  entirely  irreconcilable  with  fsee- 
dom  from  moral  turpitude,  the  court  on  appeal 
was  bound  by  the  conclusion  of  the  trial  court 
that  his  election  was  Talid.— Miller  t.  Cbilde, 
152  P.  972. 

EMBEZZLEMENT. 

^=»6  (Cal.App.)  Express  checks  payable,  when 
signed  by  the  person  to  whom  they  are  issued, 
are,  unsigned,  the  subject-matter  of  embezzle- 
ment, under  Pen.  Code.  §S  503-^14,  and  section 
7,  subd.  12.— People  v.  Hart,  152  P.  947. 

EMINENT  DOMAIN. 

See  Judgment,  €=9598. 

n.   COMPENSATION. 

(A)  Neoeaalty  and   SafflelenoT  >■>   Oen«raI. 

«=»75  (N.M.)  Code  1915,  §  2667,  only  requires 
payment  or  tender  of  the  damages  awarded  prior 
to  the  actual  taking  of  the  property  required 
for  the  road.— Michelet  t.  Board  of  Com  rs  of 
Chaves  County,  152  P.  1140. 

(B)  Taking      or      Injarlns      Propertr      as 

Gronnd  for  Compensation. 

<@=>I00  (Kan.)  Where  an  ordinance  granting  a 
franchise  to  a  railroad  company  to  use  streets 
makes  no  provisions  for  damages  to  adjacent 
property,  the  substantial  rights  of  the  property 
owners  are  not  affected  thereby. — Marshall  t. 
Wichita  &  M.  V.  R.  Co.,  152  P.  634. 

(O)  Meaaare   and  Amonnt. 

<$=»I4I  (Kan.)  The  damages  recoverable  from  a 
railroad  company  for  constructing  its  railway 
so  as  to  injuriously  affect  access  to  private 
property  cannot  be  measured  by  a  broad  com- 
parison of  the  market  value  of  the  property  be- 
fore and  after  the  construction  of  the  railroad. 
-Marshall  v.  Wichita  &  M.  V.  R.  Co.,  152  P. 
634. 

TV.  KEMEDIES  OF  OWNERS  OF 
FBOPEBTT. 

€=»274  (N.M.)  Since  a  remonstrator  has  a 
right,  under  Code  1915,  g  2669,  to  review  by 
appeal  the  amount  of  damages  from  the  estab- 
lishment of  a  new  highway,  such  question  can- 
not be  determined  by  injunction.— Michelet  v. 
Board  of  Com'rs  of  Chaves  County,  152  P. 
1140. 

EMPLOYERS  AND  EMPLOYES. 

See  Master  and  Servant. 

EMPLOYERS'  LIABILITY  ACTS. 

See  Commerce,  4=927;  Constitutional  Law, 
«=370;  Counties,  «=9209,  210;  Damages, 
4s»S7;   Negligence,  «=9l01. 

EMPLOYMENT  AGENCIES. 

See  Master  and  Servant,  9=>14^. 

ENTRY. 

See  PubUc  Lands.  <8=>32. 

EQUAL  PROTECTION  OF  THE  LAWS. 

See  Constitutional  Law,  iS=>211-240. 

EQUITABLE  ESTOPPEL 

See  PIstoppeL 


EQUITABLE  MORTGAGES. 

See  Mortgages,  «=>2& 

EQUITY. 

'See  Appeal  and  Error,  «=>1009,  1064;  Cancel- 
lation of  Instruments ;  Creditors'  Suit;  Fraud- 
ulent Conveyances;  Injunction;  Judgment, 
<S=>424-461 ;  Partition ;  Quieting  Title ;  Re- 
ceivers; Reformation  of  Instruments ;  Spe- 
cific Performance;    Trusts. 

I.   J17XUSDIOTION,   PRINOIPIES,  ANI> 
MAXIMS. 

(A)  Nature,  Gronnda,  Snbjeeta,  and  Bxtemt 
of  JnrlHdlctlon  in  General. 

<@=>32  (Cal.)  Equity,  having  acquired  jurisdic- 
tion of  the  parties,  may,  by  decree  operating  on 
them  in  personam,  control  their  actions  with  re- 
gard to  property  situated  without  the  jurisdic- 
tion, when  such  action  is  necessary  for  a  com- 
plete disposition  of  the  controversy. — ^Title  In*. 
&  Trust  Co.  V.  California  Derelopment  Co.,  152 
P.  542. 

(C)  Prlnolples  and  Maxima  of  BUialty. 

<S=>66  (Okl.)  Where  a  defendant  who  assumed 
the  mortgage,  filed  a  cross-petition  setting  up 
estoppel  of  mortgagee  by  former  judgment,  and 
asking  that  the  mortgage  be  canceled  and  the 
mortgagee  restrained  from  bringing  further  ac- 
tions thereon,  but  making  no  offer  to  pay  what 
was  justly  due  on  the  mortgage,  held  that  af- 
firmative relief  on  the  cross-petition  was  proper- 
ly denied.— Whitehead  v.  Stevens,  162  P.  445. 

n.   I.ACHES  AND  STALE  DEBXANBS. 

^=>67  (Mont.)  "Laches"  means  negligence  in 
the  assertion  of  a  ri^^ht,  and  exists  where  there 
has  been  an  unexplained  delay  of  such  duration 
or  character  as  to  render  enforcement  of  the 
asserted  right  inequitable. — RUey  y.  Blacker, 
152  P.  758. 

«=»73  (Mont.)  The  death  of  one  of  the  parties 
to  the  transaction,  whereby  testimony  is  lost, 
is  such  a  material  change  of  condition  as  ren- 
ders particularly  applicable  the  doctrine  of 
laches.— Riley  v.  Blacker,  152  P.  758. 

VXn.  HEARING.  SUBMISSION  OF  IS- 
SUES TO   JURY.  AND  REHEARING. 

®=3385  (Or.)  Under  L.  O.  L.  {  405,  where  par- 
ty did  not  request  permission  to  take  testimony 
over  court's  ruling,  or  oifer  to  pay  for  its  re- 
cording, held  that  there  was  no  error. — Sutton 
V.  Sutton,  152  P.  271. 

ERROR.  WRIT  OF. 

See  Appeal  and  Eirror. 

ESTATES. 

See  Curtesy ;  Descent  and  DistributloB ;  Bzec- 
utors  and  Administrators;  Husband  and 
Wife,  <3=»  129-131;  Landlord  and  Tenant; 
Taxation,  €=»866;  Tenancy  in  Common; 
WiUs. 

ESTOPPEL 

See  Appeal  and  Error,  ^=>154,  167,  882 ;  Ded- 
ication, 4=939;  Husband  and  Wife,  4=»129, 
159 ;  Insurance,  4=>724 ;  Judgment,  ^=»56t^ 
746;  Landlord  and  Tenant,  (S=»68;  Munic- 
ipal Corporations,  4=9488,  489;  Venue,  4=» 
17. 

III.  EQUITABLE  ESTOPPEL 

(A)   Hnture  and  Kaaentlala  In  General. 

4=>62  (OkL)  Where  a  county  for  14  years  had 
used  for  road  purposes  lands  in  lieu  of  the 
section  line,  while  valuable  improvements  were 
erected  in  good  faith  on  the  section  line,  it  was 
estopped  to  say  the  road  as  used  was  not  a  higli- 
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way  and  divest  the  owner  of  his  improTementB 
without  compensation.— Trotter  y.  Wood,  152 
l\  600. 

(B)  Ovonnda  of  Kstoppel. 

^=993  (Cal.)  Successor  in  title  of  purchaser  of 
lands  abutting  on  strip  described  in  map  record- 
ed by  the  vendor  as  a  highway  held  not  estopped 
to  claim  easement  of  a  way  over  such  strip 
by  having  permitted  the  erection  of  valuable 
improvements  thereon  by  the  vendor's  succes- 
sor in  title  thereto.— Eltinge  v.  Santos,  162  P. 
915. 

<S=»95  (Cal.)  One  who  by  willful  or  culpable 
silence  leads  another  to  believe  in  a  state  of 
facts  in  reliance  upon  which  he  acts  to  his 
prejudice  is  estopped  to  deny  the  facts'  existence. 
—Eltinge  v.  Santos,  152  P.  916. 

(C)   Persons   Affected. 

«s»98  (Ck)lo.)  Executor  of  testatrix,  who  de- 
dared  in  her  will,  and  in  an  agreement  to  pay 
money  to  her  adopted  son  and  his  wife,  that  the 
son  was  adopted,  held  estopped  to  deny  the  adop- 
tion in  suit  by  the  son's  wife  on  the  agreement. 
— Dawley  v.  Dawley's  Estate,  162  P.  1171. 


(B>)  Plemdlnsi 


ETidcnce,    Trial,    mnA    Bo- 
vlewr. 


«=»I07  (Idaho)  In  view  of  Bev.  Codes,  f  4217, 
where  a  question  of  the  statute  of  limitations 
is  raised  by  the  answer,  the  question  whether 
defendant  is  estopped  from  raising  that  ques- 
tion may  be  determined  without  pleading  es- 
toppel in  the  complaint. — ^Powell-Sanders  Co.  ▼. 
Carssow,  152  P.  1067. 

<^=>  1 1 0  (Or.)  An  estoppel  by  agreement  of  the 
parties  respecting  a  bonndary  line  must  be 
pleaded.— Joy  v.  Palethorpe,  152  P.  280.. 
^=»  1 1 1  (Okl.)  A  person  desiring  to  avail  him- 
self of  estoppel  must  plead  with  particularity 
facts  constituting  the  estoppel — Insurance  Co. 
of  the  State  of  Pennsylvania  v.  Harris,  152  P. 
.W9. 

EVICTION. 

See  Landlord  and  Tenant,  4s»190. 

EVIDENCE 

See  Criminal  Law,  «=»327-671;    Depositions; 

Witnesses. 
For  evidence  as  to  particular  facts  or  issues  or 

in  particular  actions  or  proceedings,  see  also 

the  various  specific  topics. 
For  review  of  rulings  relating  to  evidence,  see 

Appeal  and  Error. 
Reception  at  trial,  see  BSqnity,  4=9385;   Trial, 

«=345-105. 

I.  JUSICIAI.  nOTICE. 

«s32r  (Okl.)  The  courts  will  take  knowledge  of 
the  existence  of  the  universal  custom  that  crop 
rent  is  payable  when  the  crop  matures.— Frnitt 
V.  Carter,  162  P.  1081. 

n.  FREsuMpnoirs. 

4=965  (Wash.)  City  officials  held  to  construc- 
tive knowledge  of  previous  Supreme  Court  deci- 
sions holding  city  not  generally  liable  for  fail- 
ure of  special  improvement  district  funds. — 
State  v.  De  Mattos,  152  P.  721. 
«=»67  (Kan.)  Under  Gen.  St.  1909,  (J  4844, 
4845,  a  person  adjudged  insane  and  p^ced  in 
the  state  hospital  for  the  insane,  and  then  dis- 
charged as  improved,  is  presumed  insane  until 
it  is  found  that  he  has  been  restored  to  his  right 
mind.— Johnson  v.  Gustafson,  152  P.  621. 
«=976  (Colo.)  Under  Laws  1911,  p.  676,  no  in- 
ference adverse  to  defendant's  case  could  be 
drawn  from  her  failure  to  testify  in  a  suit  by 

flaintiff   as   heir   of   her    dercased   husband. — 
rvinc  v.  Minshull,  l.')2  P.  1150. 


<S=>78  (OkL)  Where  it  lies  within  the  power 
of  a  party  to  produce  evidence  upon  an  Issue, 
the  burden  of  which  is  on  him,  his  failure  rais- 
es a  presumption  that  such  evidence  would  be 
unfavorable.— St.  Louis  &  S.  F.  K.  Co.  v.  Bru- 
ner,  152  P.  1103. 

<S=>82  (Mont.)  Presumably  a  hearing  was  at 
the  place  fixed  by  the  order  for  the  hearing. — 
State  V.  District  Court  of  Fourteenth  Judicial 
Dist  in  and  for  Broadwater  County,  152  P. 
753. 

4=386  (Cal.)  Presumptions  are  evidence,  which 
may  sometimes  require  clear  and  convincing 
evidence  to  overcome.— Hitchcock  v,  Booney, 
162  P.  913. 

CV.  REI.EVANCT,  MATERIALITY,  AND 
COMPETEirCT  IN  GENERAL. 

(B)  Res  Gestae. 

^9)22  (Oal.)  Insured's  death  being  established 
by  presumption  from  seven  years'  unexplained 
absence,  a  letter  written  by  him  when  he  dis- 
appeared that  he  would  then  drown  himself  in 
the  ocean  is  admissible  as  part  of  the  res  gestee 
to  show  time  of  his  death. — Benjamin  v.  Dis- 
trict Grand  Lodge  No.  4,  Independent  Order 
B'Nai  B'rith,  152  P.  731. 

(B)   CompetenoT. 

<S=3l55  (Okl.)  Where  a  number  of  letters  con- 
stituting part  of  a  correspondence  relating  to 
the  action  have  been  introduced  in  evidence  by 
plaintiff,  defendant  ma^  introduce  the  entire 
correspondence. — Tishomingo  Electric  Light  & 
Power  Co.  v.  Gullett,  152  P.  849. 

V.  BEST  AND  SECONDART  EVIDENCE. 

4=s>l58  (Idaho)  Claimant's  oral  testimony  that 
land  was  bought  with  her  money  held  inadmissi- 
ble, where  the  drafts,  checks,  and  bank  books 
could  be  produced. — Chaney  v.  Gauld  Co.,  162 
P.  468. 

^9 171  (Okl.)  Where,  in  a  vendor's  action  for 
the  price,  plaintiff's  ownership  was  not  in 
issue,  it  was  not  error  to  permit  him  to  give 
oral  testimony  that  he  owned  the  land  when  he 
deeded  it  to  defendant — Newcomer  v.  Sheppard, 
152  P.  66. 

4=9 1 74  (Kan.)  An  impression  copy  of  a  ship- 
mcnt  contract  held  admissible,  if  properly  iden- 
tified, lefdblc,  and  not  shown  to  have  been  al- 
tered.—Enright  v.  Atchison,  T.  &  S.  F.  Ey.  Co., 
152  P.  629. 

4=9 1 78  (OkL)  Parol  evidence  held  competent, 
where  the  record  and  files  were  incomplete,  to 
show  actual  proceedings  of  county  commission- 
ers except  as  to  matters  which  St.  1893,  S  5712, 
specifically  requires  to  be  recorded.— Trotter  ▼. 
Wood,  152  P.  600. 

Vn.  ADMISSIONS. 

(A)   Nature,  Form,  and   Incidents   In  Oen- 
eml. 

4=9209  (Okl.)  Stipulations  by  counsel  bind  the 
party  as  a  judicial  admission,  though  made  be- 
fore issue  joined,  and  are  competent  evidence 
against  him  even  on  a  second  trial. — Loman  v. 
PauUin,  152  P.  78. 

(O   By    Grantors,   Former   Owners,   or 
Privies. 

4=9230  (Cal.)'  Where  plaintiff  claimed  an  ease- 
ment in  a  pipe  line  running  over  defend- 
ant's land,  held  that,  under  Code  Civ.  Proc.  { 
1849,  evidence  of  declarations  by  his  predeces- 
sor in  title,  showing  he  made  no  adverse  claims, 
was  admissible.— Barlow  v.  Frink,  152  P.  290. 

(D)  By  Asents  or  Other  Representatives. 

4=9242  (Kan.)  The  declarations  of  an  agent 
within  the  scope  of  his  authority,  and  while  i 
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the  etercise  of  it,  bind  bis  principal. — Bank  of 
Commerce  of  Channte  v.  Sams,  152  P.  28. 

•s»244  (Kan.)  Declarations  of  a  bank  casbie^ 
to  the  effect  that  the  bank  held  the  notes  aaea 
on  for  collection,  held  binding  on  the  bank. — 
Bank  of  Commerce  of  Chanute  t.  Sams,  152 
P.  28. 

That  the  cashier  was  dead  when  the  bank 
asserted  ownership  of  the  note  held  not  to  ren- 
der incompetent  testimony  as  to  declarations  of 
the  cashier  that  the  bank  held  the  note  for  col- 
lection.—Id. 

®=3253  (Okl.)  Where  a  party,  offering  in  evi- 
dence statements  of  an  alleged  conspirator,  has 
made  out  a  prima  facie  case  nt  conspiracy  ali- 
unde, such  statements,  if  made  during  pend- 
ency of  the  wrongful  enterprise,  before  its  con- 
summation, and  in  furtherance  of  its  object,  are 
admissible  against  bis  coconspirator. — Campbell 
V.  Newton  &  DriskiU,  152  P.  841. 

(E)   Proof  and  EHeet, 

«s>260  (OU.)  Before  statements  ot  an  alleged 
conspirator  are  admissible  against  his  cocon- 
spirator, the  party  offering  same  must  make  out 
a  prima  facie  case  of  conspiracy  aliunde. — 
Campbell  t.  Newton  &  DriskiU,  152  P.  841. 

IZ.  HEARSAY. 

€=s3l4  (Okl.)  In  an  action  to  recover  purchase 
money  paid,  evidence  of  a  conversation  between 
defendant  and  his  alleged  agent,  in  the  absence 
of  plaintiff,  held  not  inadmissible  as  hearsay, 
where  it  showed  a  purchase  from  such  agent, 
and  payment.— Teague  t.  Adams,  162  P.  b26. 
Q=>3I7  (Wash.)  In  action  for  malicious  pros- 
ecution, testimony  of  prosecuting  attorney  as  to 
his  opinion  as  to  the  plaintiff's  guilt  held  not 
within  the  hearsay  rule,  but  admissible  on  the 
issues  of  good  faith  and  probable  cause. — High- 
tower  T.  Union  Savings  &  Trust  Co.,  152  P. 
1016. 

^»3I7  (Wash.)  Evidence  of  a  conversation  of 
defendant's  manager  in  which  he  recognized  the 
danger  attendant  upon  a  place  by  which  plain- 
tiff was  injured,  held  not  hearsay,  where  the 
purpose  was  to  show  knowledge  of  the  employer, 
and  not  the  dangerous  character  of  the  appli- 
ance.— Olson  y.  Seldovia  Salmon  Co.,  152  P. 
1033. 

«=3320  (Cal.)  A  witness  cannot  testify  from 
memorandum  made  by  an  irrigation  cumi^any's 
foreman  as  to  the  amount  of  water  delivered 
through  a  pipe  line.— Barlow  t.  Frink,  152  P. 
290. 

®=3324  (Kan.)  While  title  to  land  cannot  be  es- 
tablished by  reputation,  such  evidence  is  admis- 
sible to  show  notoriety  of  claim  of  title. — Kruse 
v.  Fredlum,  152  P.  617. 

X.  DOCUMENTARY   EVTBENOE. 

(A)  Pnblle    or   Ofllelsl    Acts,    Prooeedlnsa, 
Records,   and  CcrttllcateB. 

®s>335  (CaL)  A  map  of  a  survey  of  a  military 
reservation  by  the  War  Department,  on  file  in 
that  department,  was  competent  evidence  of 
the  form  and  limits  of  such  reservation.— Burk 
V.  Howe,  162  P.  434. 

«=»336  (N.M.)  A  purported  30  year  old  official 
record  of  a  lost  ancient  original,  held  admissible 
to  show  execution  of  the  original,  though  inad- 
missiblp  as  an  official  record  because  of  defective 
acknowledgment  of  the  original. — Union  Land  A 
Grazing  Co.  v.  Arce,  152  P.  1143. 

(C)   Private  "Wrttingu  and  Pnbllcatlona. 

4s:>363  (Idaho)  Where  an  expert  witness  has 
referred  to  a  particular  medical  work  to  sus- 
tain his  opinion,  such  work,  but  none  other,  may 
be  admitted  to  contradict  him  in  that  opinion. — 
Osbom  T.  Cazy,  162  P.  473. 


XI.    PAROI,  OR  EXTBIHMC  EYIPEITCB 
AFFECTIKO  WRITINGS. 

(A)  Oontradlctlnar.   Varylns,  or  Adding  to 
Terma  of  IVrltten  Instnment. 

4=>387  (Sjm.)  The  terms  of  an  unambiguous 
city  ordinance  granting  a  franchise  to  a  railroad 
company  to  use  a  city  street  cannot  be  varied 
by  evidence  of  a  parol  promise  by  the  grantee 
to  pay  damages  to  an  adjacent  owner. — Mar- 
idiaU  T.  Wichita  &  M.  V.  B.  Co.,  152  P.  634. 
^»397  (Colo.)  Recitals  of  adoption  in  con> 
tract  by  decedent  to  pay  money  to  adopted  son 
and  wife  hM  not  to  be  varied  or  evaded  by  pa- 
rol evidence  in  the  wife's  suit  against  the  estate 
on  the  contract. — Dawley  v.  Dawley's  Estate, 
152  P.  1171. 

€=>397  (Okl.)  Prior  or  contemporaneous  oral 
testimony  is  inadmissible  to  contradict  or  vary 
the  terma  of  a  written  contract— Spaulding  y. 
Howard,  152  P.  106. 

^=>397  (Wash.)  Where  the  parties  to  a  con- 
tract intend  a  writing  to  represent  tbe  net  re- 
sult of  their  negotiations,  no  other  matter, 
whether  oral  or  written,  is  to  be  consulted  to 
ascertain  the  terms  of  the  agreement. — Farley  y. 
Letterman,  162  P.  616. 

®=a400  (Kan.)  Parol  evidence  held  inadmissible 
to  alter  the  plain  terms  of  a  written  contract 
relative  to  the  sale  of  land. — Samuelson  y.  Pal- 
mer, 152  P.  627. 

€=»403  (Or.)  Exception  to  general  mle  that 
blank  indorsement  cannot  be  varied  by  parol 
held  to  arise  when  any  fact  or  transaction  raises 
an  equity  showing  it  to  be  inequitable  to  en- 
force tbe  written  contract. — Moll  v.  Both  Co., 
162  P.  236. 

^=3408  (Okl.)  While  a  receipt  may  be  explain- 
ed or«  contradicted  by  parol,  a  contract,  incor- 
porated therein,  cannot  be,  except  in  case  of 
fraud  or  mistake.— Robertson  v.  Vandeventer, 
152  P.  107. 

Parol  evidence  helA  admissible  to  show  that 
a  receipt  given  by  a  part^  who  had  contracted 
relative  to  the  drilling  of  a  well  in  Oklahoma 
and  one  in  Kentucky  related  to  the  Oklahoma 
contract  only.^ — Id. 

«=»4 1 1  (Or.)  Plaintid  suing  for  damages  for 
misrepresentations  in  sale  of  automulule,  who, 
on  requesting  a  receipt,  had  signed  defendant's 
blank  form  of  sale,  held  entitled  to  show  de- 
fendant's representations,  etc.,  by  parol,  as  the 
writing  was  not  the  final  repository  of  tbe  en- 
tire agreement— Bouchet  v.  Oregon  Motor  Car 
0>.,  152  P.  888. 

^=»4I3  (Kan.)  The  execution  of  a  deed  by  hus- 
band and  wife,  their  deposit  of  same,  and  otlier 
acts  concerning  it  independent  of  its  contents, 
may  be  shown  by  pnroL — Morris  v.  Blazer,  1S2 
P.  767. 

^s>420  (Okl.)  Admission  of  oral  evidence  to 
explaia  possession  and  prove  that  delivery  of 
written  contract  was  conditional  on  tbe  hap- 
pening of  some  other  event  held  not  error. — Wil- 
liamson  v.  Scully,  152  P.  839. 
4s»420  (Wash.)  That  an  instrument  absolute 
in  its  terms  was  delivered  pn  parol  condition 
that  on  a  certain  contingency  it  should  not  be 
binding  may  be  shown  by  parol. — Farley  v.  Let- 
terman, 162  P.  515. 

€=»425  CW'asb.)  Parol  evidence  that  an  assign- 
ment of  a  claim  for  damages  absolute  in  form 
was  made  as  additional  security  held  admissi- 
ble.—Marks  V.  City  of  Seattle,  152  P.  700. 

(B)   Invalldatlna;  'Written  Inatrninent. 

^=>434  (Wash.)  Where  a  person  fraudulently 
procures  the  execution  of  a  writing,  the  fraud 
may  be  shown  by  any  facts  and  circumstances, 
though  contrary  to  the  terms  of  tbe  writing. — 
Farley  v.  Letterman,  152  P.  515. 

(O)   Separate    or   8nl>ae«aeat    Oral    Acrec- 
meat. 

d=»44l  (Or.)  In  the  absence  of  fraud,  plaintiff 
cannol^  under  I*  O.  lb  i  718,  allow  a  parol 


1241 


INDBX-mOBST 


Exeeptiona,  BUI  of 


agreement  that  the  grantor'B  other  i^roperty 
should  be  Embjected  to  the  same  restrictions  im- 
posed by  contract  and  conveyance  on  that  ac- 
quired by  plaintiff. — Roberts  t.  Lombard,  152 
P.  409. 

€=>44l  (Wash.)  Where  lease  provided  for  pay- 
ment of  rent  by  delivery  of  grain,  letter  written 
by  lessor  between  date  of  lease  and  date  of  its 
execution,  authorizing  payment  in  cash,  held 
not  admissible  to  vary  the  lease, — Farley  v.  Iiet- 
terman,  152  P.  515. 

Parol  evidence  rule  held  to  apply,  not  merely 
to  oral  utterances,  but  to  informal  writings  oth- 
er than  the  single  and  final  written  memorial. 
-Id. 

^=9445  (Or.)  An  agreement  by  an  indorser  of  a 
note  to  attend  to  its  collection  for  the  indorsee 
was  not  in  conflict  with  or  contradiction  of 
the  written  blank  indorsement,  where  it  was 
shown  that  this  obligation  was  a  subsequent 
transaction.— Moll  v.  Iloth  Co.,  IBZ  P.  235. 

<D)  Constnietlon    or   Appltoatlom    o<   I<am- 
Kuase   of  'Written  laatnuaent. 

<S=>46I  (Kan.)  Parol  evidence  held  inadmissi- 
ble to  show  an  intent  different  from  that  ex- 
pressed by  an  unambiguous  written  subscription 
to  the  capital  stoclc  of  a  corporation.— Graham 
County  Mill  &  Elevator  Co.  t.  Saundei«,  152 
P.  622. 

(B)   SJio-trlBK    DlaeliarKe    or    Performaaoe 
of  Obllsatlon. 

4=>465  (Wash.)  It  may  be  shown  that  a  writ- 
ten obligation  has  been  discharged  in  accord- 
ance with  the  terms  of  a  collateral  oral  agree- 
ment different  from  those  of  the  instrument. — 
Farley  v.  IJetterman,  152  P.  615. 


XH.   OPINION  EVIDENCE. 


(A)Oo« 
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«=»47l  (Colo.)  Testimony  as  to  the  distance 
within  which  electric  cars  conld  b«  stopped 
when  running  at  the  usual  speed  held  testimony 
of  facts.— Denver  &  I.  Ry.  Co.  v.  Beer,  152  P. 
898. 

4s»474  (Colo.)  One  who  has  observed  cars 
running,  and  has  an  opinion  as  to  the  speed 
of  a  car  at  a  particular  time,  is  competent  to 
testify  as  to  speed.— Denver  &  I.  Ry.  Co,  v. 
Beer,  152  P.  898. 

€=3474  (Or.)  An  experienced  fomiture  dealer 
who  had  inspected  in  a  store  a  stock  of  furni- 
ture insured  is  competent  to  testify  as  to  its 
value  and  that  it  was  worth  the  amount  of  the 
policy.— Willis  v.  Horticultural  Fire  Relief  of 
Oregon,  152  P.  259. 

^=»478  (Kan.)  Neither  an  expert  nor  a  non- 
expert witnesis  may  give  a  mere  abstract  state- 
ment that  in  his  opinion  a  person  was  or  was 
not  capable  of  making  a  particular  contract — 
Brown  v.  Brown,  152  P.  646. 
<S=»497  (Okl.)  In  an  action  for  rent,  held  that 
plaintifTs  testimony  that  it  was  his  opinion 
that  he  had  been  cfamaged  b^  the  maintenance 
of  a  gambling  establishment  in  the  upper  story 
of  the  leased  building  was  not  legal  evidence  on 
which  to  predicate  his  counterclaim. — Clarke  v. 
L'ihlein,  152  P.  589. 

(B)  Subjects  of  Bxpert  Testlmonr. 

®=>507  (Or.)  In  an  action  for  personal  injury 
from  dangerous  and  unprotected  cogwheels,  ex- 
pert evidence  as  to  whether  such  place  was 
dangerous  was  inadmissible. — Ramaswamy  v. 
Hammond  Lumber  Co.,  152  P.  223. 
^=»507  (Or.)  Question  as  to  proper  manner  of 
removing  lumber  from  car  held  one  of  common 
experience  and  knowledge  properly  submitted  to 
the  jury,  and  not  one  requiring  the  testimony 
of  experts  to  aid  the  jury. — Adams  v.  Corvallis 
&  E.  R.  Co.,  152  P.  504. 


^S95I0  (Kan.)  Neither  an  expert  nor  a  nonex- 
pert witness  may  give  a  mere  abstract  state- 
ment that  in  his  opinion  a  person  was  or  was 
not  capable  of  making  a  particular  contract.- 
Brown  v.  Brown,  152  P.  646. 

(D)  Bzanttnatlon  of  Bxperta. 

^=»558  (Idaho)  The  knowledge  and  accuracy  of 
an  expert  witness  may  be  tested  on  cross-exam- 
ination by  reading  to  him  extracts  from  stand- 
ard authorities  and  asking  him  whether  or  not 
he  agrees  with  them. — Osbom  v.  Cary,  152  P. 
473. 

(F)  Bffect  of  Opinion  BvMenee. 
^=9571  (Kan.)  In  an  action  for  seduction  and 
breach  of  promise  of  marriage,  followed  by 
pregnancy,  miscarriage,  and  sickness,  defend- 
ant's expert  testimony  of  physicians  was  not 
necessarily  conclusive. — Bowes  v.  Sly,  152  P.  17. 
®=>57l  (Okl.)  Expert  testimony  on  scientific 
matters,  while  admissible  to  advise  the  jury,  is 
never  legally  necessary,  and  is  not  binding  upon 
them.— Chicago,  B.  I.  &  P.  Ry.  Co.  ▼.  Oilmore, 
152  P.  1096. 

XTV.  WEIGHT  AND  S1TFFICIENCT. 

€=»584  (Wash.)  The  testimony  of  a  witness 
that  18  acre  inches  of  water  was  sufficient  for 
irrigating  is  of  little  value,  where  based  on  es- 
timate, and  not  actual  measurement  of  the  wa- 
ter, contrasted  with  testimony  of  witnesses  bas- 
ed on  measurements.— Pasco  Fruit  Lands  Co.  v. 
Timmermann,  152  P.  675. 
«=»584  (Wash.)  Instmcting  to  give  to  deposi- 
tion the  same  credence  and  weight  as  U  depo- 
nent were  present  and  testifying  held  not  error. 
— Hillis  V.  Kessinger,  152  P.  687. 
4=9589  (Cal.App.)  In  an  action  for  money  loan- 
ed, uncontradicted  testimony  by  plaintiff  alone, 
that  the  person  to  whom  the  money  was  deliv- 
ered was  the  defendant's  agent,  held  to  sustain 
a  judgment  for  plaintiff.— Mantyaja  v.  Kuivala, 
152  P.  938. 

«=»597  (Utah)  Where  recovery  depends  upon  a 
nui)ber  of  elements,  a  general  verdict  in  favor 
of  recovery  cannot  stand  unless  there  is  sub- 
stantial endence  in  support  of  each  element. — 
Cobb  T.  Hartmstein,  li^  P.  424. 

EXAMINATION. 

See  Witnesses,  «=s>260-286. 

EXAMINERS. 

See  Banks  and  Banking,  4=9l7. 

EXCEPTIONS. 

See  Appeal  and  Error,  «=»257-270,  601 ;  Crim- 
inal Law,  4=31048,  1056;  Indictment  and  In- 
formation, «=>111;    Trial,  <S=31,  278. 

EXCEPTIONS.  BILL  OF. 

See  Appeal  and  Brror,  4=3536,  544 ;   Contempt, 

I.   NAT1TRE,    FORM,    AND    CONTENTS 
IN  GENEBAI.. 

4=»I3  (Or.)  It  is  sufficient  to  comply  with 
Const,  art.  7,  i  8j  in  raising  the  question  of  non- 
suit on  appeaJ,  ff  all  the  testimony  is  attached 
to  the  bill  of  exceptions,  and  its  inclusiou  with- 
in the  bill  is  unnecessary.— Camp  &  Du  Puy 
V.  Lauterman,  152  P.  288. 

n.   SETTLEMENT,  SIGNING,  AND 

FILING. 

4=38  (Okl.)  Where  no  time  is  asked  or  grant- 
ed to  reduce  an  exception  to  writing,  a  bill  of 
exceptions  cannot  be  signed  and  allowed  and 
made  part  of  the  record  proper  after  expiration 
of  the  term.— Liquid  Carbonic  Co.  v.  Rodman, 
152  P.  439. 
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«=>46  (Mont)  Rev.  Codes,  f  6788,  indudea 
several  methods  of  settling  bills  of  exceptions, 
and  refusal  of  counsel  to  return  a  proposed  draft 
of  the  settlement  of  the  exceptions,  on  the 
ground  that  one  of  the  methods,  requiring  no- 
tice to  the  adverse  party  within  five  days,  has 
not  been  complied  with,  is  improper. — State  v. 
District  Court  of  Tw^th  Judicial  Dist.  in  and 
for  Chouteau  County,  152  P.  475. 
$=>58  (Gal.)  A  bill  of  exceptions,  although  not 
served  upon  certain  adverse  parties,  may  be 
considered  and  the  judgment  modified  in  so  far 
as  such  modification  does  not  impair  the  rights 
of  the  parties  not  served. — Title  Ins.  &  Trust 
Co.  V.  California  Development  Co.,  162  P.  542. 

Under  Code  Civ.  Proc.  f  473,  the  court  may 
relieve  a  party  for  failure  to  serve  a  UU  of  ex- 
ceptions in  time. — Id. 

Failure  to  serve  bill  of  exceptions  upon  the 
adverse  party  in  time  may  be  cured  by  volunta- 
ry consent  and  waiver  of  the  patties  not  serv- 
ed.-Id. 

EXCESSIVE  DAMAGES. 

See  Damages,  iS=:3l31,  132. 

EXECUTION. 

See   Attachment;     Ehcemption:    Garnishment; 
Homestead ;    Justices  of  the  Peace,  4=>135. 

V.    STAT,  QUASHING,  VACATIITO.  AITD 
RELIEF    AGAINST  EXECUTION. 

^=3 1 72  (Idaho)  A  wife,  seeking  to  enjoin  a  sale 
of  property  to  satisfy  a  judgment  against  her 
husoand,  must  produce  clear  and  satisfactory 
proof  that  the  land  is  her  separate  property. — 
Chaney  v.  Gauld  Co.,  152  P.  468. 

EXECUTIVE  POWER. 

See  Constitutional  law,  4=980. 

EXECUTORS  AND  ADMINISTRATORS. 

See  Descent  and  Distribution;    Taxation,  ,4=3 
866;   Trusts;   Wills. 

IV.  OOI.I,ECTION  AND  BCANAGEMENT 

OF  ESTATE. 

(A)  Im  Geaeral. 

4=>II7  (OU.)  Where  an  executor  ases  the 
funds  of  the  estate  in  his  own  business,  he 
and  his  bondsmen  are  liable  for  any  loss  oc- 
curring unless  the  use  is  with  the  consent  of  the 
beneficiaries.— In  re  Spann,  152  P.  ttS. 

VX.  AI.I.OWAN0E  AND  PAYMENT  OF 
CI.AIMS. 

<A)   UablUtlea  of  Bstate. 

^=>202  (Colo.)  Agreement  to  pay  $700  annual- 
ly for  a  specific  time,  payable  in  fuU  at  the 
promisor's  death,  supported  by  sufficient  con- 
sideration, held  a  valid  claim  against  promisor's 
estate  after  her  death,  as  being  sufficiently  def- 
inite and  unconditional. — Dawley  v.  Dawley's 
Estate,   152  P.   1171. 

^=3221  (N.M.)  The  corroborating  evidence  re- 
quired by  Code  1915,  §  2175,  requiring  corrobo- 
ration of  claims  against  an  estate,  may  come 
from  facts  and  circumstances,  as  well  as  from 
direct  testimony.— L'nion  Land  &  Graaing  Co. 

V.  Arce,  152  P.  1143. 

Testimony  of  grantor's  wife,  and  of  purported 
witness  to  ancient  deed  as  shown  by  recorded 
copy  of  the  deed,  held  to  corroborate  the  gran- 
tor's testimony  within  Code  1915,  f  2175,  re- 
quiring corroboration  of  claims  against  an  es- 
tate, the  grantee  being  dead,  and  to  sustain  a 
finding  that  the  grantor  did  not  sign  or  execute 
the   deed. — Id. 

(B)  FreaeatstlOB  and  Allovrsmee. 

4=»226  (Okl.)  To  bar  a  claim  against  an  es- 
tate under  the  statute  of  nonclaim  (Laws  1910, 


c.  65),  the  notice  advertised  or  posted  must  con- 
tain all  matters  prescribed  by  the  statute.^^tate 
V.  Soliaa,  152  P.  1114. 

A  notice  to  creditors  published  by  an  admin- 
istratrix, under  Laws  1910,  c.  65,  i  3,  A«U 
void,  where  it  did  not  contain  the  phrase  "or  the 
same  will  be  forever  barred,"  or  words  to  that 
effect.— Id. 

(D)   Priorities  ajict  Parneat. 

<S=>275  (Gal.)  Code  Civ.  Proc.  f  1648,  as  to  de- 
termining and  paying  into  court  the  amount  of 
a  contingent  claim  against  a  decedent's  estate, 
held  inapplicable  to  a  claim  on  an  agreement  to 
pay  a  sum  to  persons  each  year  of  their  lives. 
— MiUer  v.  Miller,  152  P.  72a 

Vm.   SAI^ES  AND  OONVEYANOE8  UH- 
DEK  OBDEB  OF  COURT. 

(B)  AppUoatloa  and  Order. 

4=3349  (Or.)  Where  administrator's  petition 
for  sale  of  real  estate  was  sufiicient  to  confer 
jurisdiction,  an  order  based  thereon  could  not 
be  set  aside  on  collateral  attack. — Yeaton  v. 
Bambart,  152  P.  1192. 

(C)   Sale. 

«=9365  (Okl.)  Under  Eev.  Laws  1910.  f  6408, 
an  administrator  cannot  legally  sell  the  estate 
to   his  wife.— Chastain  v.  Pender,   152   P.   833. 

That  the  administrator's  wife  was  one  of  the 
heirs  did  not,  under  Rev.  Laws  1910,  {  6406, 
give  her  a  right  to  become  a  purchaser  at  the 
administrator's  sale  of  the  estate. — Id. 
4=>377  (Okl.)  Though  a  deed  to  an  administra- 
tor's wife  at  the  administrator's  sale  is  void  aa 
against  the  heirs,  it  may  be  made  effective^  as 
against  the  heirs,  by  ratification,  estoppel,  or 
limitation.— Chastain  v.  Pender,  152  P.  833. 
4=>388  (Or.)  A  creditor  of  an  heir  of  an  in- 
testate who  baa  not  secured  any  Men  on  the 
heir's  interest  in  real  estate  cannot  assert  any 
interest  therein  as  against  a  purchaser  at  an  ad- 
ministrator's sale. — ^Yeaton  v.  Barnhart,  152  P. 
1192. 

A  creditor  of  an  heir  of  intestate  who  has  a  lien 
against  the  heir's  interest  in  land,  and  who 
has  notice  of  an  administrator's  proceeding  for 
sale  thereof,  held  guilty  of  laches  when  failing 
to  interiiose  objections  precluding  any  asser- 
tion of  bis  lien  as  against  purchaser. — Id. 

A  creditor  of  an  heir  of  an  intestate  aoqnir- 
ing  a  lien  against  the  heir's  interest  in  land, 
and  having  no  actual  notice  of  proceedings  by 
administrator  to  sell  the  land,  held  entitled  to  a 
Hen  against  the  heir's  interest.— Id. 
4=9389  (Okl.)  Where,  on  the  setting  adde  of  a 
purchase  by  the  administrator's  wife,  it  ap- 
pears that  the  transaction  was  in  good  faith, 
free  from  fraud,  and  that  the  proceeds  of  the 
sale  had  been  used  to  pay  necessary  expenses  of 
the  administration  and  debts  of  the  estate,  the 
wife  is  entitled  to  have  the  purchase  money  re- 
funded to  her.— Chastain  v.  Pender,  152  P.  833. 

X.  ACTIONS. 

^=>42l  (CaL)  Power  of  the  equity  side  of  the 
court  to  protect  holders  of  contingent  claims 
not  maturing  till  after  time  for  distribution  of 
decedent's  estate  held  not  appealed  to  by  a 
straight  action  on  such  rejected  claim. — Miller  t. 
Miller,  152  P.  728. 

<S=>437  (Cal.)  Under  Code  Civ.  Proc  S  1488, 
action  on  a  rejected  contingent  claim  against  a 
decedent's  estate  cannot  be  brought  till  the  con- 
tingency happens.— Miller  v.  Miller,  152  P.  728. 
4=>437  (Idaho)  An  action  brought  on  a  claim 
against  an  estate  within  3  months  after  the 
administratrix's  failure  to  allow  claim  pres<'nt- 
ed  in  conformity  with  suggestions  of  her  attor- 
ney after  taking  time  to  investigate,  held  not 
barred  under  Rev.  Codes,  J  5468. — Powell-San- 
ders Co.  V.  Carssow,  152  P.  1067. 

Where  a  claim  was  sent  to  the  administra- 
trix's attorney  and  she  suggested  credite  and 
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caaaed  her  attorney  to  procure  a  complete  state- 
ment, held,  that  there  was  no  rejection  of  the 
claim  sach  as  would  start  limitations  to  run- 
ning, under  Hev.  Codes,  §  5468,  until  she  had 
refused  or  neglected  for  10  days  to  allow  tm 
account  conforming  to  such  statement. — Id. 

An  administratrix  held  estopped  from  defend- 
ing an  action  on  a  claim  on  tiie  ground  that  it 
was  barred  by  Rev.  Codes,  {  6468,  where  the 
action  was  brought  within  three  months  after 
rejection  of  the  claim,  though  not  within  3 
months  after  prior  presentation  of  the  claim, 
where  she  failed  to  pass  on  such  prior  claim 
while  taking  time  to  investigate. — Id. 

As  used  in  Rev.  Codes,  g  5466,  providing  that 
if  administrator  refuse  or  neglect  to  indorse  al- 
lowance or  rejection  this  shall  be  equivalent  to 
a  rejection,  the  word  "refuse"  implies  an  atti- 
tude toward  some  demand,  and  the  word  "neg- 
lect" means  merely  a  failure  to  perform  due 
to  negligence.— Id. 

XX.  AocoinniNG  and  setti.ement. 

(B)   BttLtlmg,    flettUns,    Openlnv>    aad    B«- 
vleiT. 

^=3508  (Okl.)  An  executor  relying  on  consent 
of  the  beneficiaries  to  the  use  of  funds  of  the 
estate  in  his  own  business  must  show  that  he 
acted  in-  good  faith  and  obtained  such  consent 
on  full  and  fair  repreiJentations  and  disclo- 
sures.—In  re  Spann,  102  P.  68. 

EXEMPLARY  DAMAGES. 

See  Damages,  «=»87,  91. 

EXEMPTIONS. 

See  Homestead ;  Taxation,  4s>2M. 

I.  NATUBE  AND  EXTENT. 

(A)  Ilatne,  Creation,  Dnratlon,  ••«  Bfleet 
fecit  In  OeneraL 

«s»4  (Okl.)  Exemption  laws  should  be  liberal- 
ly construed.— Hoyt  v.  Pullman,  152  P.  886. 

(C)  Property  and  Rlvltta  Bxempt. 

*=45  (Okl.)  Butchering  and  preparing  meat 
for  retail  trade  and  bousebold  use  Is  a  '^trade," 
within  Rev.  Laws  1910,  g  3342,  subd.  0,  relat- 
ing to  exemptions.— Hoyt  v.  Pullman,  152  P. 

Tools  nsed  by  the  resident  head  of  a  family 
In  the  butchering  business  held  exempt  as 
"tools  and  apparatus"  of  the  butcher's  trade,  un- 
der Ber.  Laws  1910,  |  3342.— Id. 

EXPERT  TESTIMONY. 

See  EJvidence,  «=»507-671. 

EXPLOSIVES. 

«=»4  (CaLApp.)  Under  Pen.  Code,  I  601,  will- 
ful, unlawful,  and  malicious  placing  of  giant 
powder  in  a  building,  held  a  crime,  though  it 
did  not  appear  that  the  building  was  a  place 
where  persons  usually  inhabit  or  pass,  and 
though  there  was  no  intent  to  injure  any  par- 
ticular person.— People  v.  Cole,  152  P.  945. 
<S=>5  (Cal.App.)  An  information  under  Pen. 
Code,  {  601,  tor  unlawfully  depositing  giant 
powder  in  a  building,  is  not  defective  fur  failing 
to  allege  an  intent  to  injure  any  particular  hu- 
man being.— People  v.  Cfole,  152  P.  9iUi. 

EXPRESS  TRUSTS. 

See  Trusts,  «s>61,  345. 

EXTENSION. 

Sep  Appeal  and  E^rror,  4s»664;   Landlord  and 
Tenant.  «=s>90. 


EXTRADITION. 

See  Habeas  Corpus,  «s»92. 

EXTRA  WORK. 

See  Contracts,  «s>232. 

FACTORS. 

See  Brokers. 

FALSE  PRETENSES. 

See  Indictment  and  Information,  4^71,  125. 

FALSE  REPORTS. 

See  Banks  and  Banking,  ^saQL 

FEDERAL  EMPLOYERS'  LIABILITY 
ACT. 

See  Commerce,'  4b»2T  ;   Nef^eaoe^  4s>101. 

FEES. 

See  Attorney  and  Client,  <S=>143-190;  Costs, 
i8=9l74,  184,  308;  Counties,  (S=>80;  Crimi- 
nal Law,  €==>1076;    Mortgages,  «=368L 

FELLOW  SERVANTS. 

See  Master  and  Sernmt.  4s9l92,  ISa, 

FER/E  NATUR/E. 

See  Animals,  ^=>2. 

FENCES. 

See  Railroads,  €=3411. 

FILING. 

See  Chattel  Mortgages,  «s>92,  98. 

FINAL  JUDGMENT. 

See  Appeal  and  Elrror,  9=>70,  78. 

FINDINGS. 

See  Appeal  and  Srror,  «s»999-1024,  lOTL 

FIRES. 

See  Railroads,  «=>482-48S. 

FISH. 

See  Constitutional  Law,  «s»70,  205,  207,  208, 
236,  278;   Game. 

<S=>9  (Wash.)  Laws  1915,  p.  80,  {  86,  though 
allowing  use  of  purse  and  drag  seines  with 
smaller  mesh  than  that  prescribed  for  gill  nets, 
held  valid. — Barker  v.  State  Fish  Commission, 
152  P.  537. 

FLYING  SWITCH. 

See  RaUroads,  «=3366. 

FORBEARANCE. 

See  Principal  and  Surety,  e=>SS, 

FORECLOSURE. 

See  Corporations,  4=3482 ;  Mortgages,  ^=>486 ; 
Railroads,  i»=>189. 

FOREIGN  CORPORATIONS. 

See  Corporatioiis,  «e3680-470. 

FOREIGN  JUDGMENTS. 

See  Judgment,  «s»831. 
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FORFEITURES. 

See  Deeds,  «a>168;  Insurance,  «=s>335,  875- 
392. 

FORGERY. 

See  Banks  and  Banking,  «=s>147. 

«=3|2  (Okl.Cr.App.)  It    is    not   essential    that 

the  document  forged  be  deceptive  on  its  face, 

but  it  is  sufficient  that  it  is  or  purports  to  be 

another's  act,  by  which  any  interest  in  realty 

is  or  purports  to  be  transferred. — McDonald  v. 

State,  152  P.  610. 

<S=>44  (Okl.Cr.App.)  Evidence  held  to  sustain  a 

conviction  of  forgery.— McDonald  ▼.  State,  152 

P.  610. 

FORNICATION. 

See  Prostitution. 

FRANCHISES. 

See  Munic^l  Corporationa.  4=^285. 

FRAUD. 

See  BiUs  and  Notes,  <8=»103,  373 ;  EMdence, 
«=»411,  434;  Fraudulent  Conveyances;  In- 
surance, 9=>568 ;  Limitation  of  Actions,  €=> 
100;  Release,  <S=17,  52,  57;  Vendor  and 
Pardiaser,  9=>S8.    • 

n.  AOTIONS. 

(D)  Daaases. 

€=>59  (Okl.)  The  measure  of  damages  for  the 
seller's  fraudulent  representations  as  to  value 
is  the  difference  between  the  actual  value  and 
the  value  as  represented.— Silverwood  ▼.  Car- 
penter, 152  P.  381. 

FRAUDS,  STATUTE  OF. 

See  Specific  Performance,  4=»39. 

m.  PROMI8ES   TO  ANSWER  FOB 

DEBT,  DEFAinCT  OB  MISCAB- 

BIAOE  OF  ABOTHEB. 

«s>l7  (Okl.)  To  create  a  llablUty  for  the  debt 
of  another,  the  assumption  must  be  in  writing. — 
Hiner  v.  Washita  Valley  Bank,  152  P.  112. 
€=>23  (Mont.)  Oral  promise  of  one,  when  in- 
troducing prospective  purchasers,  "If  they  don't 
pay,  I  will,"  is  as  matter  of  law  collateral,  with- 
in the  statute  of  frauds.— Fortman  v.  Leggeriui, 
152  P.  33. 

^=326  (Wash.)  Contract  of  a  bank,  taking  over 
the  lumber  company's  business  to  save  its  debt, 
with  another  to  haul  logs,  Arid  not  one  to  an- 
swer for  the  debt  of  another,  the  bank's  manager 
having  informed  defendant  that  the  bank  was 
merely  conducting  the  buslnpss  in  the  lumber 
company's  name. — Union  Savings  &  Trust  Co. 
of  Seattle  v.  Krumm,  162  P.  CSL 

V.  AOBEEHENT8  ROT  TO  BE  PEB- 
FOBBIES  WITHUT  ONE  TEAB. 

<S=>53  (Okl.)  A  parol  lease  for  one  year  or  less 
does  not  come  within  the  statute  of  frauds  (Rev. 
Laws  1010,  {  041),  regardless  of  whether  the 
term  commences  in  praesenti  or  in  futuro. — 
Rosaitcr  t.  Citizens'  State  Bank  of  Minco,  152 
P.  120. 

$=>53  (Wash.)  An.  oral  agreement  for  a  year's 
services,  requiring  something  else  to  be  first 
done,  is  within  Rem.  &  Bal.  Code,  {  6289,  as 
an  agreement  which  by  its  terms  is  not  to  be 
performed  in  a  year. — ^Union  Savings  &  Trust 
Co.  of  Seatae  v.  Krumm,  152  P.  681. 

VI.   BEAL  PBOPEBTT  AND  ESTATES 
AND   INTEBESTS   THEREIN. 

^=>5B  (Utah)  An  agreement  between  several 
tenants  in  common  that  a  mortgage  signed  by 
all  siiould  be  satisfied  out  of  the  interest  of  one, 
under  Comp.  Laws  1007,  i  2461,  must  be  In 


writing,  and,  if  in  parol,  b  not  binding  on  hi* 
grantee.— Jackson  v.  Dallin,  152  P.  341. 

VIII.    BEQUISITES  AND  S1TFFICIENCT 
OF   WBITINO. 

S=>I08  (Or.)  Written  memorandum  of  agree- 
ment to  answer  for  default  of  another  upon  con- 
sideration of  forbearance  to  sue  held  sufficient 
under  L.  O.  L.  S  808.— Davies  v.  R'ea,  152  P. 
267. 

i6=>  1 1 6  (Cal.)  An  attorney  in  a  divorce  suit 
without  written  authority  to  stipulate  for  the 
conveyance  of  his  client's  land  c-annot  bind  his 
client  by  a  stipulation  not  signed  by  the  cli- 
ent, contemplating  a  conveyance  of  land  by  his 
client  to  the  adverse  party. — ^Woemer  v.  Woer- 
ner,  152  P.  919. 

«=>II6  (Or.)  Under  L.  O.  L.  tf  804,  808,  an 
agreement  by  a  sales  agent  that  the  remain- 
ing property  of  the  vendor  should  be  subjected 
to  the  same  restrictions  as  that  conveyed  is 
void,  where  the  agent',s  authority  to  make  the 
agreement  was  not  written. — ^Roberts  v.  Lom- 
bard, 152  P.  489. 

IX.  OPEBATION  AND  EFFECT  OF 

STATUTE. 

^3 1 29  (Wash.)  Partial  performance  will  not 
take  from  the  statute  of  frauds  an  agreement, 
by  its  terms,  not  to  be  performed  in  a  year. 
—Union  Savings  &  Trust  Co.  of  Seattle  r. 
Krumm,  152  P.  681. 

$=3|38  (Wash.)  Recovery  can  be  bad  on  a 
Quantum  meruit  for  services  actually  performed 
under  a  contract  void  as  one  by  its  terms  not 
to  be  performed  in  a  year. — Union  Savings  & 
Trust  Co.  of  SeatUe  v.  Krumm,  152  P.  6S1. 

Z.  PI^AOINO,  EVIDENCE,   TBIAX, 
AND  BEVIEW. 

4=»I59  (OkL)  Under  conflicting  evidence,  Jkeld, 
that  whether  a  transaction  constituted  a  re- 
linquishment by  the  buyer  of  his  contract  rights 
or  an  oral  sale  of  the  personal  property,  valued 
at  $150,  back  to  the  seller,  which  would  be 
void  under  the  statute  of  frauds  (Rev.  I^aws 
1910,  §  941),  was  for  the  jury.— Blsing  v.  Noah, 
152  P.  101. 

FRAUDULENT  CONVEYANCES. 

See  limitation  of  Actions,  «=9l00. 

I.  TBANSFEB8  AND  TBANSACTION8 
INVALID. 

(B)  Ratore  and  Fon*  of  Traaafer. 

®=>29  (Cal.)  An  execution  sale  under  a  consent 
judgment,   where  the  consent  is  in   efifect  not 

the  act  of  defendant,  but  that  of  plaintiff,  real- 
ly constitutes  a  voluntary  transfer. — ^Xitle  Ins. 
&  Trust  Co.  V.  California  Development  Co.,  152 
P.  542. 

(D)  Indebtedneaa,  iBsolTeaer,  and   Imteat 
of  Grantor. 

^s»57  (Cal.App.)  A  transfer  by  a  husband  to 
his  wife  without  consideration  of  all  his  proper- 
ty while  indebted  was  a  "transfer  in  contempla- 
tion of  insolvency,"  and  consequently  void,  un- 
der Civ.  Code,  i  8442. — Knox  v.  Blanckenburg, 
152  P.  69. 

A  debtor  who  has  transferred  without  consid- 
eration all  his  property,  real  and  personal,  can- 
not say,  in  attempting  to  show  that  he  was 
solvent,  that  the  transfer  of  the  personal  prop- 
erty was  void  as  to  creditors  because  its  posses- 
sion was  not  changed. — ^Id. 

(B)  Conaldoratton. 

®=>74  (Wash.)  A  conveyance  made  without  con- 
sideration is  presumptively  fraudulent  as  to 
the  jirantor's  existing  creditors. — Henry  v.  Tost, 
152  P.  714. 

@=>75  (Wash.)  Where  a  conveyance  is  made 
without  consideration,   tiiere    is   no   auch    pre- 
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Boinption  that  the  conveyance  was  made  wltb 
the  intent  to  defraud  subsequent  creditors. — 
Henry  v.  Yost,  152  P.  714. 

(F)  Conlldenttal  RelatlOM  of  Parties. 

4=>I0I  (Okl.)  That  parties  to  a  conveyance  are 
related  by  blood  or  marriage  does  not  establish 
fraud,  but  may  be  considered  with  other  evi- 
dence.—Webster  V.  Clopeck  Fish  Co.,  ISZ  P. 
379. 

(J)  Kn*'«rIedKe  sad  Intent  of  Grantee. 

®=>I55  (Cal.)  A  creditor  is  not  precluded  from 
levying  an  attachment  by  his  knowledge  of  the 
fact  that  a  debtor  ia  insolvent,  nor  is  the  valid- 
1(7  of  the  attachment  affected  by  his  intention 
to  secure  a  preference  for  his  own  debt — ^Title 
Ins.  &  TroBt  Co.  t.  California  Development  Co., 
152  P.  642. 

®=>I69  (CaLApp.)  In  an  action  to  set  aside  a 
voluntary  conveyance  as  being  in  fraud  of  cred- 
itors under  Civ.  Code,  i  3442,  the  intent  of  the 
grantor  is  a  material  question  of  fact,  and  t!ie 
innocence  of  the  grantee  is  immaterial. — Knox 
V.  Blanckenburg,  152  P.  59. 

m.   REMEDIES   OF   CREDITORS   AND 
P1TKCHASERS. 

(A)  Pevaona  Bntltled  to  Assert  Invalidity. 

^9208  (Wash.)  A  subsequent  creditor,  showing 
that  his  debtor's  conveyance  was  made  with 
intent  to  defraud  him,  may  have  it  set  aside, 
and  the  property  subjected  to  the  lien  of  such 
judgment.— Henry  v.  Yost,  152  P.  714. 
€=>2I5  (Wash.)  A  claimant  ex  delicto  is  a 
"creditor,"  within  the  meaning  of  the  rule  that 
conveyances  may  be  set  aside  when  made  to 
defraud  the  grantor's  creditors. — Henry  v.  Yost, 
152  P.  714. 

(B)  Remedies    on    Gronnd    of    Ilnllltr    of 

Transfer. 

^=»233  (Cal.)  A  complaint  by  a  creditor  of  a 
corporation,  assailing  the  validity  of  a  transfer 
of  shares  of  stock  in  a  subsidiary  corporation 
to  another  creditor,  constituted  a  creditor's  bill 
and  created  an  equitable  lien  upon  the  debtor's 
properties  therein  described. — Title  Ins.  &  Trust 
Co.  V.  California  Development  Co.,  152  P.  642. 

(O  KlKlit   Of  Action   to    Set   Aside   Trans> 
fer.  and  Defeases.  - 

«=s>237  (Wash.)  A  creditor,  injured  by  the 
debtor's  conveyance  made  with  intent  to  hinder, 
delay,  and  defraud  him,  may  have  such  convey- 
ance set  aside.— Henry  v.  Yost,  152  P.  714. 
^^24 1  (Cal.App.)  It  is  not  a  condition  prece- 
dent to  a  suit  to  set  aside  a  conveyance  of  real 
estate  as  fraudulent  as  against  creditors  that 
the  creditor  first  attempt  to  realize  on  personal 
property  also  transferred  in  fraud  of  creditors.— 
Knox  V.  Blanckenburg,  152  P.  59. 

(P)  Pleadlnc 

^=9269  (Wash.)  Plaintiff,  who  failed  to  prove 
either  that  he  was  a  creditor  when  the  debtor's 
conveyance  was  made,  or  that  such  conveyance 
was  made  to  defraud  him  as  a  subsequent  credi- 
tor, was  not  entitled  to  have  the  conveyance  set 
aside  and  the  property  subjected  to  the  lien  of 
his  judgment— Henry  v.  Yost,  152  P.  714. 

(G)   Evidence. 

«s327t  (Wash.)  Where  a  creditor  shows  that 
his  cause  of  action  existed  when  his  debtor's 
conveyance  was  made,  the  burden  is  on  the 
grantor  and  nantee  to  prove  the  validity  of  the 
conveyance.— Benry  v.  Yost,  152  P.  714. 
4:^286  (Okl.)  In  a  suit  attacking  a  conveyance 
of  land  as  in  fraud  of  creditors,  the  inquiry  ex- 
tends to  all  the  circumstances  bearing  on  the 
question.— Webster  v.  Clopeck  Fish  Co.,  152  P. 
379. 


«=»295  (Cal.)  SMdence  held  sufficient  to  show 
that  a  transfer  of  stock  in  an  insolvent  com- 
pany was  fraudulent  under  Civil  Code,  §§  3439, 
3442.— Title  Ins.  &  Trust  Co.  v.  California  De- 
velopment Co.,  152  P.  542. 
$=9295  (Wash.)  A  creditor,  showing  that  his 
cause  of  action  existed  when  his  debtor's  con- 
veyance was  made,  establishes  a  prima  facie 
case  of  fraud.— Henry  v.  Yost,  152  P.  714. 

FRIVOLOUS  APPEAL 

See  Appeal  and  B^rror,  <S=»7S0. 

FUNDS. 

See  Schools  and  School  Districts,  •=>17. 

GAML 

See   Constitutional    Law,    «=>207,    208.    278; 
Connties,  <&=»80;  Fish. 

$s>l  (Wash.)  In  an  action  a^nst  the  game 
warden,  etc.,  to  establish  plaintiff's  ownership 
and  right  to  possession  of  certain  fowls  which 
he  had  reclaimed  and  cared  for,  a  decree  allow- 
ing him  to  dispose  of  them  as  he  saw  fit  was 
too  broad,  as  permitting  him  to  kill  and  dis- 
pose of  them  during  the  closed  season. — Graves 

V.  Dunlap,  152  P.  532. 

€=»2  (Wash.)  Animals  fers  nature,  such  as 
deer,  ducks,  pheasants,  and  swans,  are  de- 
nominated 'game." — Graves  v.  Dunlap,  162  P. 
532. 

<S=>3*/2  (Wash.)  The  title  to  game  belongs  to 
the  state  in  its  sovereign  capacity,  and  it  has 
the  right  to  control  the  killing,  taking,  and  use 
of  game,  so  long  as  it  does  not  encroach  upon 
constitutional  rights.- Graves  v.  Dunlap,  152 
P.  532. 

<e=»7  (Wash.)  Laws  1897,  p.  82,  Laws  1899,  p. 
277,  Laws  19(tt,  p.  279,  Laws  1903,  p.  94, 
I^ws  1905,  p.  277,  and  Laws  1911,  p.  396,  re- 
lating to  the  possession  of  deer,  did  not  cover 
the  possession  of  deer  which  were  reclaimed 
and  kept  in  an  indosure. — Graves  v.  Dunlap, 
152  P.  532. 

Plaintiff,  showing  a  property  right  to  a  herd 
of  deer,  which  he  had  inclosed  and  cared  for, 
if  necessary  in  the  care  of  the  herd,  might  kill 
an  animal  without  offending  the  law. — Id. 

GARNISHMENT. 

See  Attadiment;    Dxecati<»i. 

rv.   WRIT  OR  SUMMONS  AND  HOTIOE, 
SERVICE,  AND  RETURN. 

^^'SS  (Or.)  A  notice  of  garnishment  sboold  be 
directed  to  the  party  having  possession  of  the 
property  or  owing  the  debt,  warning  iiim  that 
such  goods  and  chattels  or  choses  in  action  are 
attached  and  gamisheed  to  answer  plaintiff's 
demands.— Edwards  v.  Case,  152  P.  880. 
<S=95  (Or.)  Under  L.  O.  L.  §§  298,  300,  sheriff 
held  not  authorized  to  serve  writ  of  attachment 
directed  to  another  sheriff,  and  his  service  of  a 
notice  of  garnishment  created  no  lieu  on  the 
debt— Edwards  v.  Case,  152  P.  880. 

Defects  in  service  of  notice  of  garnishment 
held  not  cured,  so  as  to  confer  jurisdiction  of 
the  subject-matter  of  the  debt,  by  the  garnishee's 
certificates  in  response  to  the  notice. — Id. 

VI.  PROCEEDINGS   TO   S1TPPORT   OR 

ENFORCE. 

|8=9l48  (Or.)  Garnishee's  answers  to  plaintiff's 
interrogatories  held  not  to  authorize  judgment 
against  the  garnishee,  they  not  disclosing  a 
debt  for  any  specific  sum  as  being  due  defend- 
ant, or  admitting  any  liability.— Edwards  v. 
Case,  152  P.  880. 
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IX.   OPERATION  AHD  EFFECT  OF 

GARmSHBIENT.  JITDOMElTr, 

OB  FATMENT. 

«=»23l  (C^App.)  In  an  action  for  money  loan- 
ed, it  was  no  defense  that  defendant  Iiad  been 
garnished  in  a  suit  by  another  against  the  payee 
of  the  note  evidencing  the  loan. — Mantyaja  v. 
Kuivala,  152  P.  938. 

GAS. 

See  Commerce,  €=>10,  16. 

GIANT  POWDER, 

See  EizplosiTes,  9=»4,  6. 

GIFTS. 

See  Intoxicating  Liquors,  $=3168. 

I.  INTER  VIVOS. 

$=347  (Colo.)  The  presumption  of  gift  that  aris- 
es between  parent  and  child  does  not  exist  as 
to  transactions  between  brother  and  sister. — Ir- 
rine  V.  Minshull,  152  P.  1160. 

GOOD  FAITH. 

.See  Vendor  and  Purchaser,  <8=>232-235. 

GRAND  JURY. 

See  Indictment  and  Information. 

GRANTS. 

See  Public  liands. 

GUARANTY. 

See  Principal  and  Surety. 

m.  DISCHARGE  OF  GUARANTOR. 

iS=»72  (Okl.)  The  owner  of  a  note  under  an  as- 
siKoment  by  the  payee,  who  guaranteed  payment 
of  such  note  on  its  assignment,  held  entitled  to 
extend  the  time  of  payment  without  the  guar- 
antor's consent  where  a  consent  was  contained 
in  the  assignment. — Stetler  t.  Boling,  152  P. 
452. 

IV.  REMEDIES  OF  CREDITORS. 

^992  (Okl.)  Under  conflicting  evidence,  held, 
that  whether  the  payee  of  a  note  assigned  by 
him  with  guaranty  of  payment  was  entitled  to 
relief  because  of  the  holder's  negligence  in  forc- 
ing collection  on  the  assignor's  demand  while 
the  makers  of  the  note  were  solvent  was  for  the 
jury.— SteUer  v.  Boling,  152  P.  452. 

GUARDIAN  AD  LITEM. 

See  Infants,  «s»81. 

GUARDIAN  AND  WARD. 

See  Infants,  $=981,  116;   Insane  Persona,  $=> 
39. 

II.  APPOINTMENT,    QUAXIFIOATION. 
AND  TENURE  OF  GUARDIAN. 

$=»I3  (OkL)  Where  a  curator  is  appointed  in 
Indian  Territory  pursuant  to  Mansf.  Dig.  § 
3477,  without  voluntary  appearance  by  or  no- 
tice issued  to  the  mother  of  the  minors,  the 
father  being  dead,  the  appointment  is  void. — 
In  re  Moore's  Guardianship,  152  P.  378. 
$=»I9  (Cal.)  Right  of  minor  to  select  a  new 
guardian  under  Code  Civ.  Proc.  g  1760,  held  not 
affected  by  fact  that  the  guardian  displaced  was 
the  father.— In  re  Meiklejohn,  152  P.  734. 

Appointment  of  guardian  upon  minor's  nomi- 
nation under  Code  Civ.  Proc  i  1750,  held  an 
approval  of  the  nomination,  and  valid  in  ab- 
sence of  abttae  of  discretion,— Id. 


in.  CUSTODY  AND  CARE  OF  'WARD'S 
PERSON  AND  ESTATE. 

<»=>33  (Okl.)  Under  Rev.  Laws  ISIO,  {  6543, 
a  guardian  who  has  loaned  his  ward's  moaef 
on  a  note  payable  to  himself  as  guardian  may 
collect  same,  and  release  the  mortgage  securing 
the  note,  without  intervention  of  the  county 
court.— Mason  v.  Ackley,  152  P.  846.   - 

A  guardian's  acceptance  before  maturity  of  the 
full  amount  due  on  a  note  held  not  to  consti- 
tute a  compounding  of  the  debt  within  Rev. 
Laws  1910,  §  0543,  such  as  would  require  ap- 
proval thereof  by  the  county  judge. — Id. 

As  used  in  Kev.  Laws  1910,  I  6.543,  providing 
that  gnardians  must  receive  all  debts  due,  (lie 
word  "due"  was  intended  to  cover  liabilities 
matured  and  unmatured. — Id. 
<8=>4I  (Okl.)  Rev.  Laws  1910,  {  6565,  held  not 
to  require  that  in  every  case  where  an  adminis- 
trator must  apply  for  an  order  to  sell  property 
a  guardian  must  also  apply  for  such  order,  but 
to  merely  specify  the  procedure  where  it  is 
necessary  for  a  guardian  to  apply  for  such  an 
order.— Bank  of  Welch  v.  Cabell,  152  P.  844. 

VI.  ACCOUNTING  AND  SETTI.EMENT. 

$=»I37  (Or.)  The  county  court  should  require 
guardians  to  file  reports  of  their  administration 
at  regular  periods.— In  re  Troy,  152  P.  108. 
$=>I63  (OkL)  A  judgment  of  the  county  coart 
adjudging  on  final  settlement  that  a  ward  was 
indebted  to  his  guardian  in  a  certain  sum  held 
a  final  judgment.— Wakeman  v.  Peter,  162  P. 
456. 

HABEAS  CORPUS. 

I.  NATURE  AND  GROUNDS  OF 
REMEDY. 

$=>ll  (Nev.)  Petitioner  for  habeas  corpus  had 
the  right  to  surrender  himself  to  a  sheriff  of  a 
county  of  the  state  to  protect  himself  from 
summary  removal  on  another  state's  requisi- 
tion without  opportunity  to  appeal  to  the 
courts.— Ex  parte  Overfield,  152  P.  568. 
$=330  (Col.)  Writ  of  habeas  corpus  will  not  be 
granted  because  of  allegations  in  the  complaint 
upon  which  applicant  was  tried,  where  such  al- 
legations are  surplusage. — hix  parte  Uilstrap, 
152  P.  42. 

n.  JURISDICTION,    PROCEEDINGS, 
AND  RET.TKF. 

$=992  (Nev.)  In  hearing  an  application  for  ha- 
beas corpus  seeking  the  petitioner's  release 
from  the  custody  of  an  agent  of  another  state 
requisitioning  the  petitioner  as  a  criminal,  the 
court  will  go  behind  the  executive  warrant  and 
inquire  into  the  sufficiency  of  the  requisition 
papers.— Ex  parte  Overfield,  152  P.  568. 
$=>lll  (Mont.)  Though  the  verdict  improperly 
fixes  the  minimum  and  maximum  terms  of  im- 
prisonment to  expire  together,  and  the  judgment 
conforms  thereto,  there  will  not  be  an  uncondi- 
tional order  of  release,  but  only  on  condition 
that  judgment  be  not  reformed  (Rev.  Code*,  { 
9330).— Kx  parte  Collins,  162  P.  40. 

HARMLESS  ERROR. 

See  Appeal  and  G>rror,  $=>1026-1071 ;  Crimi- 
nal Law,  $=s>1166V6-1174 ;  New  Trial,  «=> 
41. 

HAWKERS  AND  PEDDLERS. 

See  Lioenses,  $s»7;   Statutes,  ^=>72. 
$=>3  (Cal.)  The   definition   of   "itinerant  ren- 
dors"  of  drugs  in   St.  1903,  p.  284.  S  8,  keM 
broad  enough  to  include  "hawkers"  and  "ped- 
dlers."- Ex  parte  Gilstrap,  152  P.  42. 

HEALTH.  , 

See  Municipal  Corporations,  «s>183j3QLC 
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HEARSAY. 

See  Eridence,  <e=3314-324. 

HEIRS. 

See  Descent  and  Distribation. 

HIGH  SCHOOLS. 

^ee  Schools  and  School  Districts,  ^=3l7,  21, 
22   97 

HIGHWAYS. 

See  Bridees ;  ESttmpcl.  <S=»62 ;  Munici^  Cor- 
poratioDs,  €=657-706;  Navigable  Water*, 
«=>26;   Parties,  <S=>5d;    SUtutes,  <S=>97. 

I.  ESTABX.ISRMENT.  ArTKRATION, 
AND  DISCONTINTTAITCE. 

(B)  BatabllaliBieBt    br    Btatate    •>    Btat«> 
tory   ProceedlniKS. 

<8=»4I  (N.M.)  TTnder  Laws  1905,  c.  124,  I  13, 
considered,  held,  that  the  report  of  viewers  in 
proceedings  to  establish  a  highway  is  properly 
considered  by  the  county  commissioners  at  their 
next  regular  session  after  the  report  is  filed 
with  the  clerk. — Michelet  v.  Board  of  Com'ra 
of  Chaves  County,  152  P.  1140.  • 
«=344  (N.M.)  That  a  petition  under  Code  1915. 
i  2656,  unnecessarily  described  the  proposed 
highway,  instead  of  merely  naming  the  termini, 
A^d  not  to  bind  the  viewers  to  the  description 
given.— Michelet  ▼.  Board  of  Com'ra  of  Chaves 
lV)unty,  162  P.  1140. 

^=>55  (N.M.)  That  a  highway,  properly  laid 
out  according  to  a  petition  under  Code  1915,  f 
2656,  extended  beyond  the  termini  named  over 
lands  not  owned  by  the  objecting  party,  held 
not  to  invalidate  the  order  opening  the  highway 
between  the  points  named. — Michelet  v.  Board 
of  Com'rs  of  Chaves  County,  152  P.  1140. 

H.  HXGHWAT  DISTRICTS  AND 
OFFICERS. 

4|s»90  (Idaho)  The  words  "oontigttous  terri- 
tory," as  used  in  Laws  1913,  c  82,  g  2,  refer 
to  lands  situated  within  the  ontsidc  boundaries 
of  a  proposed  highway  district,  and  prohibit 
organization  of  a  district  comprising  two  or 
more  tracts  segregated  by  intervening  territory 
excluded  therefrom. — Huggina  v.  Link,  152  P. 
1052. 

Since  there  is  no  provision  in  Laws  1913,  e. 
82,  for  disposal  of  conflicting  petitions  to  organ- 
ize a  highway  district,  the  proposal  contained 
in  the  petition  first  filed  must  first  be  submitted 
to  an  election. — Id. 

Only  such  electors  as  reside  in  a  proposed 
highway  district  may  vote  on  the  organization 
thereof,  under  l>aws  1913,  c.  82.— Id. 

That  the  clerk  of  a  board  of  county  commis- 
sioners fails  to  publish  petition  to  organize 
highway  district  will  not  defeat  the  right  of 
petitioners  to  have  an  election  held  or  affect  the 
priority  of  that  right. — Id. 
«=996  (OrJ  Laws  1915,  p.  133,  e.  127,  i  1, 
amending  L.  O.  L.  i  6313,  was  totally  supersed- 
ed by  Laws  1915,  p.  255,  c.  194,  subsequently 
enacted,  and  provisions  omitted  by  the  later  act 
cannot  be  supplied  by  construction  in  view  of 
Const  art  4,  {  22.— State  v.  Lightner,  152  P. 
232. 


IV. 


TAXES.  ASSESSMEITTS,  AND 
WORK  ON  HIGHWAYS. 


«=>I22  (Idaho)  Rev.  Codes,  K  1049-1060,  and 
amendments  thereto  (Laws  1909,  pp.  172,  173; 
Laws  1911,  p.  188;  Laws  1915,  p.  48),  were 
enacted  to  create  good  road  districts  and  pro- 
vide for  raising  money  to  construct  and  improve 
highways. — Good  Roads  Dist.  No.  2  of  Washing- 
ton County  V.  Washington  County,  152  P.  183. 
4=9 1 27  (Idaho)  Rev.  Codes,  {  1056,  as  amended 
by  Scss.  Ijiws  1909,  pp.  172,  173,  providing  for 


a  general  levy  for  road  pnrpoees,  include  the 
tax  levy  for  bridge  as  well  as  for  road  purposes, 
and  make  it  the  county  auditor's  duty  to  set 
apart  75  per  cent,  of  the  general  tax  levy  raised 
in  a  good  road  district  to  the  credit  of  the  dis- 
trict for  improving  the  roads  and  bridges. — Good 
Roads  Dist.  No.  2  of  Washington  County  v. 
Washington  County,  152  P.  183. 

V.  REGITX.ATION  AND  USE  FOR 
TRAVEL. 

(B)   Vae   of  Hlarbwa.]'   and   lM.tr  of   tli* 
RoaO. 

4=>I77  (Cal.App.)  Where  defendant  had  knowl- 
edge of  facts  making  fast  driving  dangerous, 
but  nevertheless  exceeded  the  speed  limit,  his 
negligence  in  so  doing  is  the  proximate  cause 
of  injury  to  the  plaintiff  struck  by  defendant's 
automobile.— Weaver  v.  Carter,  152  P.  323. 
®=»I84  (Cal.App.)  In  an  action  for  personal 
injuries  by  being  struck  by  speeding  automobile, 
the  court  must  instruct  that,  for  plaintiff  to  re- 
cover, he  must  show  the  act  complained  of  to 
be  the  proximate  cause  of  injury,  and  also  must 
state  every  condition  imposed  by  law  on  the 
parties.- Weaver  v.  Carter,  152  P.  323. 

Instructions  in  an  action  by  a  bicyclist  for 
personal  injuries  by  being  struck  by  an  automo- 
bile held  to  embody  all  pertinent  issues. — Id. 

Kvidence  in  an  action  tor  personal  injuries  by 
being  struck  by  an  automobile  held  to  show  that 
defendant  was  running  at  an  excessive  speed. 
—Id. 

4s»l84  (OkL)  Evidence  in  an  action  for  dam- 
ages from  a  negligent  collision  between  a  horse 
and  buggy  and  defendant's  automobile  on  the 
highway  held  to  sustain  a  verdict  for  plaintiff. 
— WilUams  v.  Baldrey,  152  P.  814. 


(CD 


InJnrlOB  from   Deteeta   or  Obstrao- 
tlona. 


<S=3l98  (Okl.)  That  the  township  electing  town- 
ship trustees  is  not  liable  for  their  negligence 
does  not  relieve  the  officers  from  liability  to  an 
individual  for  negligence  in  leaving  a  culvert 
which  they  constructed  in  a  highway  in  a 
dangerous  condition.— Mott  y.  Hull,  152  P.  92. 

HOMESTEAD. 

See  Exemptions. 

I.  NATURE,  AOQtnSITION.   AND 

EXTENT. 
(D)  Property  Conatltvtinv  Homestead. 

4=384  (OkL)  A  tenant  in  common  is  entitled 
to  a  homestead  exemption,  nnder  Const,  art  12, 
|(  1,  2,  in  lands  held  in  common.— Atlas  Sup- 
ply Co.  v.  Blake,  152  P.  60L 

(B)  lilabllitlea   Bnforceable  Astlnat 
Homestead. 

4E397  (Okl.)  Facilities  for  irrigating  land  by 
pumping  held  "material  used  in  constructing  im- 
provements thereon,"  and  when  permanently 
afBzed  to  the  land  become  a  part  of  the  home- 
stead, within  Const,  art.  l2,  §  2,  exempting  the 
homestead.— Atlas  Supply  Co.  v.  Blake,  152  P. 
601. 

A  debt  for  improvements  on  a  homestead  held 
enforceable  against  the  homestead  when  reduced 
to  judgment  under  the  exception  contained  in 
Const  art  12,  $  2.— Id. 

4=>I03  (Okl.)  A  judgment  Ken  does  not  attach 
to  premises  impressed  with  the  homestead  char- 
acter and  subject  to  the  homestead  use.— <3er- 
lach  Bank  t.  Allen,  152  P.  399. 

HOMICIDE. 

See  Criminal  Law,  i8=)366,  517. 
H.  MURDER. 

4=323  (Idaho)  A  conviction  of  murder  In  the 
second  degree  is  unauthorized  where  there  is  no 
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?roo£  of  malice  aforethon^ht.— State  v.  Baster, 
52  P.  196. 

VH.  EVIBEirCE. 
(A)  Pvesanptlons  ajtA  Burden  of  Proof> 

^s»l4S  (Nev.)  A  charge,  in  a  prosecution  for 
assaalt  with  intent  to  Rill,  that  if  accused  com- 
mitted au  assault  with  a  deadly  weapon  be 
must  be  presumed  to  have  intended  death  ia 
erroneous.— State  t.  Pappas,  152  P.  571. 
®=»I49  (Cal.App.)  Before  a  defendant  cav  be 
convicted  of  murder,  the  prosecntion  must  show 
that  the  death  was  brought  about  by  a  criminal 
agency,  which  must  be  shown  to  be  other  than 
the  act  of  the  person  killed. — People  v.  Tugwell, 
152  P.  740. 

(B)   Admlulblllty  in  Geneiml. 

4:=»I58  (Idaho)  To  render  threats  of  defendant 
admissible,  his  subsequent  acts,  considered  with 
the  testimony  and  surrounding  circumstances, 
must  show  that  deceased  was  the  person  against 
whom  defendant  entertained  malice.— State  v. 
Buster,  152  P.  196. 

Where  subsequent  acts  of  defendant  clearly 
show  that  his  prior  threats  did  not  refer  thereto, 
it  is  error  to  admit  such  threats. — Id. 

Circumstances,  to  render  threats  admissible, 
must  show  that  the  threats  were  against  deceas- 
ed, and  not  leave  this  matter  in  doubt. — Id. 
^ssl64  (Idaho)  Admission  of  evidence  of  physi- 
cal condition  of  deceased  at  the  time  of  the  homi- 
cide held  not  error.— State  v.  Buster,  152  P.  190. 
«=3t69  (Cal.App.)  In  a  trial  for  the  murder  of 
a  woman,  evidence  that  a  man  had  left  a  street 
car  and  gone  back  to  where  the  wcnnan  got  off 
the  block  before,  a  distance  of  over  a  mile  from 
the  place  where  the  body  of  deceased  was  found, 
held  inadmissible,  as  being  too  remote. — People 
V.  Tugwell,  162  P.  740. 

€=»I70  (Cal.App.)  Evidence  aa  to  the  size  of 
the  man  seen  near  where  the  body  of  deceased 
was  found,  and  as  to  whether  defendant  was  the 
man  seen,  held  admissible. — People  v.  Tugwell, 
152  P.  740. 

<3=s>l77  (CaLApp.)  Where  the  question  of  homi- 
cidal agency  was  in  dispute,  statements  of  de- 
ceased, indicating  an  intention  to  commit  sui- 
cide, held  admissible.— People  v.  Tugwell,  152 
P.  740. 

Statements  of  deceased,  indicating  an  inten- 
tion to  commit  suicide,  were  not  within  the  rule 
excluding  statements  concerning  past  quarrels 
between  herself  and  the  accused. — Id. 

VIII.  TRIAIi. 

(C)  InatmctlaBa. 

«=»292  (Kan.)  In  a  prosecution  for  assault  with 
intent  to  kill,  held  that  instructions  distinguish- 
ing as  to  intent  between  Crimes  Act,  f  38,  relat- 
ing to  assault  with  deadly  weapon  in  which 
cnme  intent  is  not  necessary,  and  section  42, 
relating  to  defense  of  gross  intoxication  to 
prove  absence  of  intent  and  malice,  were  cor- 
rect—State V.  McCullough,  152  P.  766. 
^s»300  (Okl.Cr.App.)  Oiving  of  instruction 
that  there  was  no  self-defense  or  justi  Gable  or 
excusable  homicide  in  the  case  held  prejudicial 
error,  where  defendant's  testimony  presented 
snch  defenses. — McClatchey  v.  State,  152  P. 
1136. 

HOSPITALS. 

See  Aaylnma. 

HUSBAND  AND  WIFE. 

See  (Turtesy:    Execution,   €s>172;    ESxecators 
and  Administrators,  <8=»365. 

I.  MITTITAX.  RIGHTS,  DtmXiS.  AMD 
I.IABII.ITIEB. 

C=>I9  (Colo.)  Where  husband  and  wife  live 
apart  because  of  her  offenses  justifying  a  divorce^ 


the  husband  is  not  liable  for  her  omtnicts  for 
necessaries. — Denver  Dry  Goods  Co.  v.  Jester, 
152  P.  003. 

V.  WIFE'S  SEPARATE  ESTATE. 
(A)  Vniat   Constitutes. 

$:»I29  (Idaho)  Where  a  husband  procures  cred- 
it because  his  wife's  property  stands  in  his 
name,  the  wife  is  estopped  to  claim  title  as 
against  those  extending  such  credit. — Chaney  ▼. 
(fauld  Co.,  152  P.  468. 

Where  a  wife  permits  title  to  her  land  to  re- 
main in  her  husband,  and  he  procnres  credit  by 
reason  thereof,  the  loss  must  fall  on  her  rather 
than  on  the  creditor. — Id. 

<S=>I3I  (Cal.)  Under  the  express  provision  of 
Civ.  Code,  i  164,  a  conveyance  of  land  to  a 
married  woman  by  the  husband  is  presumed  as 
matter  of  law  to  vest  the  title  in  her  as  her  sep- 
arate pr<H>erty. — ^Hitchcock  t.  Booney,  152  P. 
91.3. 

Where  land  purchased  with  commnnity  funds 
is  conveyed  to  the  wife,  the  presumption  aris- 
es that  the  husband  intended  a  gift  of  the  land 
to  her  as  her  separate  property. — Id. 

VI.  ACTIONS. 

<S=>2DS  (Okl.)  Where  a  husband,  in  violation 
of  Rev.  Laws  1910,  {  3351,  fails  to  support  his 
wife,  and  she  involuntanly  supports  herself 
out  of  her  separate  means,  she  may,  under  sec- 
tion 3358,  recover  from  him  the  amount  so  ex- 
pended.—Sodowsky  V.  Sodowsky    152  P.  390. 

The  words  "any  other  person,  as  used  in  Rev. 
Laws  1910,  I  3358,  rendering  the  husband  lia- 
ble for  support  given  his  wife,  are  broad  enough 
to  include  the  wife. — ^Id. 

<e=3229  (OkL)  The  petition  in  a  wife's  action 
to  recover  from  her  hn8t>and  sums  expended  by 
her  for  her  own  support  must  show  that  the 
expenditures  were  involuntarily  made  for  arti- 
cles necessary  to  her  support  when  she  was  en- 
titled to  pledge  her  husband's  credit  tlierefor. — 
Sodowsky  v.  Sodowsky,  152  P.  390. 
«=»235  (Okl.)  Under  tiie  evidence  in  a  wife's 
action  against  her  husband,  held,  that  plaintiff 
was  not  entitled  to  a  directed  verdict  for  money 
expended  by  her  in  discharging  her  husband's 
debt  and  purchasing  property  for  him ;  the  case 
beingfor  the  jury.— Sodowsky  v.  Sodowsky,  152 

vn.  ocMMMUJiriy  pbopebtt. 

<S=»248i/2  (Wash.)  The  status  of  realty  is  fixed 
at  the  time  of  its  purchase,  notwithstanding 
the  purchaser's  subsequent  marriage. — Morse  v. 
Johnson,  152  P.  677. 

Advancements  by  one  party  to  another,  for 
the  purchase   price   of   real   property,   even   if  . 
made  in  consideration  of  marriage,  do  not  make 
the  property  purchased  the  community  property 
of  the  parties. — Id. 

<S=9254  (Idaho)  Realty  purchased  with  money 
borrowed  by  the  wife  during  the  existence  of 
the  community  is  onlinarily  community  prop- 
erty.—Chaney  V.  Ganld  Co.,  162  P.  468. 
<S=>262  (Idaho)  Under  Rov.  Codes,  {  2680,  and 
notwithstanding  section  2676,  all  property  ac- 
quired by  either  spouse  during  coverture  is  pre- 
sumed to  be  community  property,  and  the  bur- 
den of  proof  is  on  the  party  asserting  the  con- 
trary.- Chaney  v.  Gauld  Co.,  152  P.  468. 
€=3263  (Cal.)  In  a  husband's  action  to  qniet 
title,  evidence  that  bis  wife  had  stated  in  his 
presence  that  it  was  her  property,  and  evidence 
as  to  why  plaintiff  and  his  wife  liad  conveyed  it 
prior  to  reconveyance  to  plaintiff,  were  admis- 
sible on  the  issue  of  whether  it  was  community 
property.— Hitchcock  v.  Rooney,  152  P.  913. 
€=3264  (Wash.)  Evidence,  in  an  action  to  en- 
join an  execution  sale  because  the  property 
levied  upon  was  community  property,  hfid  in- 
sufficient to  establish  a  community  interest  aa 
against  the  husbaad's  judgmentiCreditor.--Moras 
V.  Johnson,  162  P.  a7|jtized  by  V^DOOTc 
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«=»2e7  (Idaho)  Under  Rev.  Codes,  J  2686,  prior 
to  amendments  (Laws  1913,  c.  lOo,  and  Laws 
1915,  c.  75),  and  section  3106,  held  that  a  con- 
Teyance  by  the  hasband  alone  of  commanity 
property  on  which  the  hasband  and  wife  had 
ceased  to  reside  was  valid. — Wita-Keets-Foo  t. 
Bowton,  162  P.  1064. 

ILLEGAL  FEES. 

See  Counties,  «»75,  98 ;   Officers,  «=>68. 

ILLEGITIMATE  CHILDREN. 

See  Bastards. 

IMMUNITY. 

See  COnstitntional  Law,  <e=>205,  207. 

IMPAIRING  OBLIGATION  OF  CON- 
TRACT. 

See  Constitaticmal  Law,  «s>129-164. 

IMPEACHMENT. 

See  Witnesses,  <S=»319-393. 

IMPLIED  WARRANTY. 

See  Sales,  «=327S. 

IMPRISONMENT. 

8«e  Habeas  Corpna. 

IMPROVEMENTS. 

Bee  Eiiitoppel,  ®=>03;  Homestead,  4=>97; 
Landlord  and  Tenant,  «=>157-159 ;  Mechan- 
ics' Liens;  Municipal  Corporations,  «=>266- 
667,  738. 

-4=94  (Utah)  A  claim  for  the  value  of  improve- 
ments placed  upon  the  laud  of  another,  as  an 
-occupying  claimant,  can  only  be  made  after 
the  title  is  adjudicated  to  be  in  a  person  other 
tltiui  the  claimant  of  such  improvements. — ^Utah 
Copper  Co.  v.  Eckman,  152  P.  178. 
«s»4  (Utah)  Under  Comp.  Laws  1907,  H  2021- 
2028,  providing  for  recovery  of  value  of  im- 
provements made  in  good  faith  by  occupying 
claimant  of  realty,  such  claimant  must  show 
that  he  had  color  of  title  and  made  improve- 
ments in  good  faith.— Doyle  v.  West  Temple 
Terrace  <3o.,  162  P.   1180. 

Occupying  claimant  in  bad  faith  could  not 
complain  that  ousting  owner  reaped  without 
sowing  when  not  compelled  to  pay  claimant  for 
improvements  made  to  realty. — Id. 

INCOMPETENT  PERSONS. 

See  Insane  Persons. 

INCONSISTENCY. 

See  Witnesses,  «=>388-398. 


INDEMNITY. 


See  Onaranty. 


INDETERMINATE  SENTENCE. 

See  Criminal  Law,  <8s»884,  991. 

INDIANS. 

See  Constitutional  Law,  <e=»278;    Ejectment, 
«s>117;    Tazati<»i,  <8=9l81. 

4e»3  (Okl.)  The  power  of  Congress  to  abrogate 
the  provisions  of  an  Indian  treaty  will  be  exer- 
cised only  when  demanded  by  the  interests  of 


the  country  and  of  the  Indians  themselves.— 
Loman  v.  Paullin,  162  P.  73. 

Congress  may  abrogate  the  provisions  of  an 
Indian  treaty. — Id. 

®=»5  (Okl.)  An  Indian  ward  of  the  government 
acquires  no  vested  ri^ht  in  a  statutory  privilege, 
exemption,  or  disability. — Loman  v.  Paullin,  162 
P.  73. 

®=3l3  (Okl.)  A  deed  executed  by  an  Indian 
September  6,  1911,  to  his  allotment  held  void 
by  reason  of  the  grantor's  minority,  where  the 
enrollment  records  showed  him  to  have  been 
10  years  of  age  on  September  20, 1900;  the  date 
of  his  enrollment  being  regarded  as  his  birth- 
day.—Lanam  V.  Beck,  162  P.  344. 
«=ol3  (OkL)  A  certified  copy  of  the  Cherokee 
freedman  roll  held  not  conclusive  as  to  the  al- 
lottee's age  in  respect  to  transactions  involving 
the  alienation  of  his  allotment  after  passage 
of  Act  CJong.  May  27,  1908,  providing  that  "en- 
rollment records  shall  be  conclusive  evidence 
of  age.— Allen  v.  Doneghey,  152  P.  810. 

Where  it  appears  that  the  "census  card"  con- 
stitutes the  complete  enrollment  record,  it  is 
admissible  under  Act  CSong.  May  27,  1908,  as 
conclusive  evidence  of  age,  not  only  as  a  "census 
card,"  but  as  the  "enrollment  records,"  when 
duly  certified  as  such. — Id. 
<S=»I5  (OkL)  Act  Cong.  April  21,  1904,  remov- 
ing restrictions  from  Indian  lands,  held  valid. — 
Loman  v.  Paullin,  152  P.  73. 

The  original  acts  of  Congress,  treaties,  and 
agreements  restricting  alienation  of  Indian 
lands,  did  not  confer  a  vested  right  in  the  In- 
dians to  hold  the  lands  free  from  alienation  until 
fulfillment  of  such  acts,  treaties,  and  agree- 
ments.— Id. 

<g=>l5  (Okl.)  Under  Act  Cong.  July  1,  1902,  S 
14,  a  full-blood  Shawnee  Cherokee  Indian  could 
not  alienate  his  restricted  lands  by  a  will  exe- 
cuted prior  to  Act  (3ong.  April  26,  1906,  §  23.— 
Chouteau  v.  Chouteau,  152  P.  373. 

A  disposition  by  will  is  an  "alienation,**  with- 
in the  meaning  of  the  Cherokee  Agreement, 
ratified  August  7,  1902  (Act  Gong.  July  1,  1902, 
§  14),  providing  that  lands  shall  not  be  alienated 
by  the  allottee.- Id. 

^=3 1 5  (Okl.)  A  deed  by  a  Chickasaw  Indian, 
executed  after  removal  of  restrictions,  to  cor- 
rect a  deed  executed  prior  to  removal  of  re- 
strictions, in  violation  of  35  Stat.  p.  313,  held 
void.— Ehrig  v.  Adams,  152  P.  694. 

®=3l5  (Okl.)  Where  a  Creek  allotment  is  in- 
herited by  full-blood  Indian  heirs  prior  to  en- 
actment of  Act  Cong.  May  27,  1908,  a  deed  to 
the  land  executed  thereunder  by  such  heirs  and 
duly  approved  by  the  proper  court  is  valid, 
without  approval  by  the  Secretary  of  the  In- 
terior.—Nicholas  V.  Cornelius,  162  P.  831. 
$=»I5  (Okl.Cr.App.)  Deeds  conveying  allotted 
lands  held  not  void  on  their  face  because  of  a 
recital  giving  the  roll  number  of  the  allottee, 
even  though  the  allottee  be  a  restricted  member 
of  the  tribe.— McDonald  v.  State,  162  P.  610. 

<8=»I8  (Okl.)  Under  Act  Cong.  July  1,  1902,  g 
22,  held,  that  the  surviving  widow  of  a  deceased 
Choctaw  Indian  dying  after  approval  of  his  en- 
rollment, but  before  selecting  his  allotment,  was 
entitled  to  dower  in  an  allotment  afterwards 
selected  in  his  name  by  an  administrator.— 
Cook  V.  Childs,  162  P.  88. 

*=»I8  (Okl.)  Under  the  Supplemental  Creek 
Agreement,  §  16,  and  Act  (3ong.  April  21,  1904, 
held,  that  land  allotted  to  a  minor  Creek  freed- 
man on  March  5,  1905,  could  be  sold  by  his 
heirs  not  of  Indian  blood  and  over  the  age  of 
21  when  he  died  after  his  death  prior  to  De- 
cember 1,  1905,  where  he  died  intestate,  unmar- 
ried, and  without  issue. — Roberts  v.  Casner,  162 
P.  121. 


2, 


»I8  (Okl.)  After  passage  of  Act  Cbng.  May 
1890,  Act  Cong.  June  7,  1897,  and  Curtis 
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Act,  title  by  curtesy  congnmmate  in  Indian  Ter- 
ritory, as  It  existed  in  Arkansas,  attached  in 
faror  of  the  husband  to  all  lands  of  which  the 
wife  became  seised  during  coverture. — Pierce  v. 
Ellis,  152  P.  340. 

INDICTMENT  AND  INFORMATION. 

See  Abduction,  ^=s»5;  Abortion,  ®=>5;  Crim- 
inal Law,  $=>62S,  1082;  Intoxicating  Liq- 
uors, <g=9223;  Libel  and  Slander.  <8s»162: 
Prostitution,  <S=>3;    Rape,  «=>20-38. 

V.  REQUISITES  AND  STTFFICIENOT 
OF  ACCUSATION. 

^=37 1  (Kan.)  An  indictment  charging  conspir- 
acy to  cheat  and  defraud,  and  the  obtaining  of 
money  by  fraud,  AeM  sufficiently  certain.— 
State  V.  Richmond,  152  P.  644. 
^=>  1 1 0  (Wash.)  It  is  generally  sufficient  to 
charge  the  commission  of  ofEense  in  language  of 
the  statute  defining  it— State  ▼.  Oaul,  152  P. 
1020. 

«=>lll  (Kan.)  An  information  charging  viola- 
tion of  the  medical  practices  act  (Laws  1913,  c, 
200)  need  not  negative  exceptions  not  contained 
in  the  part  of  the  statute  creating  the  offense. 
—State  V.  Snodgrass,  152  P.  624. 

VI.  JOINDER  OF  PARTIES,  OFFENSES 

AND  COXTNTS,  DUPLICZTT, 
AND  EUBCTION. 

9s>l25  (Kan.)  An  information  charging  in  one 
count  that  defendants  conspired  together  to 
defraud  and  by  stated  fraudulent  representa- 
tions obtained  money  Md  to  charge  but  one 
offen.se.— State  v.  Richmond,  162  P.  644. 
$=>I25  (Wash.)  Information  for  abortion  charg- 
ing that  the  means  employed  was  drugs  and 
nlso  an  unknown  instrument,  held  not  subject  to 
the  objection  of  duplicity.— State  v.  Gaul,  152 
I".  1029. 

VII.  MOTION  TO  QUASH  OR  DISMISS 

AND  DEMURRER. 

€=9 1 37  (OU.Cr.App.)  A  motion  to  quash  an  in- 
formation for  theft  of  a  cow  held  properly  over- 
ruled, where  it  appeared  that  the  charge  in  the 
complaint  before  the  committing  magistrate 
was  substantially  the  same  as  that  in  the  in- 
formation.—Stephens  y.  State,  152  P.  138. 

X.   CONVICTION   oiF   OFFENSE  IN- 
OIUDED  IN  CHARGE. 

<S=>I90  (CaLApp.)  Under  Pen.  Code,  S 1159,  pro- 
viding that  jury  may  find  defendant  guilty  of 
any  offense  necessarily  included  in  that  charged, 
accused,  who  was  intrusted  with  unsigned  ex- 
press checksj  and  who  attemoted  to  dispose  of 
them  with  intent  that  the  owner's  signature 
should  be  counterfeited,  held  guilty  of  an  at- 
tempt to  commit  embezzlement— People  t. 
Hart,  152  P.  947. 

INDORSEMENT. 

See  Bills  and  Notes,  <S=>256-37& 

INFANTS. 

See  Guardian  and  Ward;    Indians,  C=»13. 

n.   CUSTODY  AND  PROTECTION. 

«=»I7  (Okl.)  Under  Comp.  Laws  1900,  |  698 
(Rev.  Laws  1910,  §  4420),  where  the  juvenile 
court  has  appointed  a  probation  officer,  the  only 
question  to  he  determined  by  the  county  com- 
missioners in  determining  whether  to  consent 
to  the  appointment,  is  whether  the  appointee  is 
a  discreet  person  of  good  character.— Buffing- 
ton  V.  State,  152  P.  8iS. 

Vn.   ACTIONS. 

®=»8I  (Or.)  The  appointment  of  the  mother  of 
one  of  the  infant  heirs  as  its  guardian  ad  litem, 


in  a  partition  proceeding,  held  not  to  avoid  the 
decree.— Howell  v.  Howell,  152  P.  217. 
^^115  (Okl.)  In  a  proceeding  in  error  where- 
in a  minor  over  14  years  of  age,  represented  by 
guardian,  is  defendant  in  error,  the  minor  is 
ue  real  party  in  interest,  aiid  not  a  codefend- 
ant  of  the  guardian  or  a  joint  ciHitractor  with 
him,  within  Rev.  Laws  1910,  g  4650,  providing 
that  an  action  shall  be  deemed  commenced 
within  the  article  relating  to  limitations  on 
service  on  a  co-defendant  or  joint  contractor. 
—Welch  V.  Welch,  152  P.  82a 

Where  siunmons  in  error  was  served  on  the 
guardian,  and  not  on  the  minor  represented  by 
him  or  ber  attorney  of  record  within  the  time 
allowed,  such  service  was  insufficient  to  give 
jurisdiction  over  the  minor  under  Rev.  Laws 
1910,  ii  4721.  6238.-Id. 

INHERITANCL 

See  Descent  and  DistribntioB. 

INHERITANCE  TAX. 

See  Taxation,  <S=>866-889. 

INJUNCTION. 

See  Appeal  and  Error,  ®s>964;  Courts,  •=> 
2(XS;  Eminent  Domain.  ®=>274j  Execution; 
Municipal  Corporations,  «=>538,  993;  Nav- 
igable Waters,  <»=>26;  Taxation,  «=>608; 
Waters  and  Water  Couites,  «=s>85,  124. 

n.   SUBJECTS  OF  PROTECTION  AND 
REIJEF. 

(A)  Aettoas  and  Otber  Lesal  ProeecAInsa. 

^»33  (CaL)  A  decree,  enjoining  the  inequi- 
table use  of  a  collusive  judgment  obtained  in 
a  Mexican  court,  does  not  violate  Civ.  Code,  g 
3473,  prohibiting  an  injunction  to  stay  a  pend- 
ing proceeding. — Title  Ins.  &  Trust  Co.  t.  Cali- 
fornia  Development  Co.,   152  P.  642. 

(B)  Property,  Converanoea,  and  Imeaja- 
branoea. 

€=336  (Or.)  Equity  would  take  jurisdiction  of 
a  suit  to  prevent  defendant  from  constructing 
a  log  boom  in  ttont  of  complainants'  tidelanda 
to  their  irreparable  damage,  where  the  question 
of  ownership  of  such  lands  was  ancillanr  to 
other  questions  of  access,  etc. — Fellman  v.  Tide- 
water IMiU  Co..  152  P.  26& 

(B)  PnbUe  OMo»T»  and  Boards  and  Mn- 
alelpallties. 

9=977  (Wash.)  While  injunction  will  not  lie 
on  the  application  of  a  taxpayer  to  restrain 
an  illegal  act  of  the  state  officer,  it  lies  to  re- 
strain illegal  acts  of  city  officials.— Maxwell 
V.  Smith,  152  P.  530. 

€=>85  (Wash.)  The  court  may  not  restrain  en- 
forcement of  a  building  ordinance  not  attacked 
as  unreasonable  lieoause  it  will  work  hardship 
on  an  individual. — Schlumpf  v.  City  of  Seattle, 
152  P.  673. 

(H)  OrlBtinal-  Aota,  Ooaapiraeiea,  aad 
Proaeeatloaa. 

€=>I05  (Wash.)  The  proprietor  of  a  teachen' 
agency  whose  business  would  be  destroyed  by 
arrest  and  prosecution  may  obtain  an  in  junction 
to  determine  whether  his  business  came  within 
the  Employment  Agency  Law,  prohibiting  the 
charging  of  fees  for  obtaining  employment — 
Iluutworth  T.  Tanner,  152  P.  523. 

rV.  PBEI.IMINART  AND  INTEaX.OCV- 
TORT  INJUNCTIONS. 

(A)  Qronnda  and  Proeeedlnva  to  Prooara. 

iS=9l35  (Okl.)  The  ^nting  of  a  temporary  in- 
junction pending  litigation  is  largely  within 
the  trial  court's  discretion.— Galbream^Y- Mp* 
Lane,  162  P.  866.       Digitized  byXjOUgnC 
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(B)  Contlaalnst  Modltylns,  Vaestlnc  or 
DIsaoIvlBK- 

®=9 1 63  (OkL)  Where  a  temporai7  injunction  is 
improvidently  issued  on  a  petition  which  fails 
to  state  a  case  for  equitable  relief,  it  is  not  er- 
ror to  dissolve  such  injunction  on  motion. — 
Brown  v.  Denny,  152  P.  1103. 

INSANE  PERSONS. 

See  Evidence,  <8=>67,  478,  510. 

I.  DISABILITIES  IH  GElTEIlAIh 

^=»2  (OkL)  A  special  finding  by  the  county 
judee  that  the  grantor  was  an  imbecile  from 
birth,  held  inadmissible  in  evidence,  in  an  ac- 
tion to  recover  realty  conveyed. — Duroderigo 
T.  Culwell,  152  P.  605. 

An  order  adjudging  a  person  incompetent 
who  bad  transferred  realty  held  competent,  in 
an  action  to  recover  realty,  to  show  that  the 
action  was  properly  brought  by  bis  guardian. 
-Id. 

m.   GUARDIANSHIP. 

®ss39  (Kan.)  A  probate  court  may,  without 
notice,  appoint  a  successor  to  a  guardian  for 
one  adjudged  of  unsound  mind,  confined  in  the 
state  hospital  for  the  insane,  and  discharged 
therefrom  as  improved.— Johnson  t.  Gustafson, 
162  P.  621. 

V.   PROPERTT    AND    CONVETANCE8. 

^961  (Okl.)  A  deed  of  a  feeble-minded  per- 
son, not  adjudicated  incompetent  or  shown  to 
l)e  entirely  without  understanding,  held  void- 
able only,  and  not  void. — Duroderigo  t,  Cnl- 
well,  152  P.  605. 

€=>66  (Okl.)  An  executed  land  sale  contract 
made  with  an  insane  person  without  notice  to 
the  vendee  of  the  insanity  wUI  not  be  set  aside, 
when  for  a  fair  consideration,  unless  the  i>arties 
are  put  in  as  good  a  position  as  before  the  pur- 
chase.—Loman  v.  Paullin,  152  P.  73. 
®=966  (Okl.)  In  the  absence  of  fraud,  before 
real  estate,  conveyed  under  a  deed  voidable  be- 
cause the  grantor  was  fe^le-minded,  can  be 
recovered,  the  purchaser  must  be  placed  in 
statu  quo.— Duroderigo  v.  Culwell,  IBZ  P.  605. 

INSOLVENCY. 

See  Bankmptcy;  Banks  and  Banking,  «=»77; 
Corporations,  ^:>544-660;  FraudtUeut  Con- 
veyances, ^=357. 

INSPECTION. 

See  Master  and  Servant,  4=>124;  Sales,  ^=» 
168. 

INSTRUCTIONS. 

To  jury,  see  Criminal  Law,  «3>757-78T,  822; 
Trial,  <e=9l86-29a 

INSURANCE. 

See  Master  and  Servant,  «=9l01,  102;  Part- 
nership, «=3287. 

m.  INSURANCE  AGENTS   AND 
BROKERS. 

(A)  Asenoy  for  Insurer. 

^384  (Wash.)  Agent's  misrepresentations  as 
to  earnings  in  previous  employments  held  not 
material,  unless  an  inducing  cause  of  the  em- 

gloyment,   and   unless  the  contract  would   not 
ave  been   made   had   the   employer  known  of 
their  falsity.— Rightor  v.  Ward,  162  P.  332. 

E}vidence  held  to  show  that  employer  gave 
agent  a  salary  contract  instead  of  a  commission 
contract,  in  reliance  on  misrepresentations  as  to 
his  former  earning  capacity. — Id. 

Contract  of  employment  held  vitiated  by 
agent's  misrepresentation  as  to  earning  capac- 


ity, and  not  to  support  a  recovery  of  salary  by 
the  employe. — Id. 

Employer,  induced  to  employ  insurance  solic- 
itor by  misrepresentations  as  to  earning  capac- 
ity, held  not  entitled  to  recover  payments  of 
salary. — Id. 

(B)  AaceneT    for  Applleaat  or   Insured. 

4s»ll2  (Kan.)  Insured  held  not  entitled,  after 
loss,  to  enforce  the  insurance  contract  without 
adopting  the  signature  made  to  the  application 
therefor  on  his  behalf,  and  thereby  giving  ef- 
fect to  a  provision  concerning  concurrent  in- 
surance.- Kennedy  v.  Mennonite  Mut  Fire 
Ins.  Oa  of  Kansas,  162  P.  639. 

X.  FORFEITURE     OF     POUOT     FOR 

BREACH  OF  PROmSSORY  WAB- 
RANTT.  COVENANT,  OR  CONDI- 
TION SUBSEQUENT. 

(B)  Mattera   RelBtlnar   to    Property  or  In- 
terest   Insnred. 

€=3335  (OkL)  The  keeping  and  production  of  a 
record  from  wliich  the  amount  and  values  of  in- 
sured cotton  contained  in  the  building  destroyed 
could  be  reasonably  ascertained  held  a  substan- 
tial compliance  with  a  provision  of  the  policy 
requiring  that  a  faithful  record  of  all  cotton  be 
kept  and  produced.— Boyal  Ins.  Co.  v.  Scritch- 
field,  152  P.  07. 

Substantial  compliance  with  a  provision  of  a 
fire  insurance  policy  requiring  that  assured  keep 
a  record  of  all  cotton  handled  and  that  the  rec- 
ord be  produced  in  case  of  loss  is  sufficient— Id. 

XI.  ESTOPPEI..  WAIVER.  OR  AGREE- 
MENTS  AFFECTING  BIGHT  TO 

AVOID  OR  FORFEIT  FOUOY. 

9=3375  (Idaho)  That  an  irsurance  agent  had 
authority  to  receive  premiums  gave  him  author- 
ity to  waive  a  forfeiture. — Price  v.  North  Amer- 
ican Accident  Ins.  Co.,  152  P.  805. 
^=3392  (Idaho)  Acceptance  of  a  premium  by  a 
duly  authorized  agent  of  insurer  held  to  consti- 
tute a  waiver  of  a  forfeiture,  regardless  of 
whether  the  insurer  knew  of  the  payment. — 
Price  V.  North  American  Accident  Ins.  Co.,  162 
P.  806. 

XIV.   NOTICE  AND  PROOF  OF  LOSS. 

®=>553  (Okl.)  A  willful,  intentional  breach  of 
the  fraud  and  false  swearing  provision  of  an 
Oklahoma  standard  fire  insurance  policy  by  as- 
sured as  to  a  material  matter  in  the  proof  of 
loss  avoids  the  oollcy .—Boyal  Ina  Co.  v.  Scritch- 
field,  152  P.  97: 

®=>553  (Or.)  Where  a  fire  policy  provided  that 
any  false  statements  before  or  after  loss  should 
avoid  the  policy,  unintentional  false  statements 
in  the  proofs  of  loss  will  not  preclude  recovery. 
— Willis  v.  Horticultural  Fire  Belief  of  Oregon, 
152  P.  259. 

cS=»559  (Idaho)  Where  the  insurer  denies  lia- 
bility and  refuses  to  pay,  this  constitutes  waiver 
of  proof  of  loss.— Price  v.  North  American  Acci- 
dent Ins.  Co.,  152  P.  805. 

XVm.   ACTIONS  ON  POLICIES. 

@=>6I2  (CaI.App.)  Suit  on  policy  of  employ- 
ers' liability  insurance,  indemnifying  firm,  held 
not  prematurely  brought  under  the  policy,  be- 
cause brought  before  a  partner  settled  a  judg- 
ment for  the  heirs  of  a  deceased  employ^. — Hul 
V.  ilaryland  Casualty  Co.,  152  P.  053. 

$=3634  (OkL)  Pleadings  in  action  on  insurance 
policy  held  to  sufficiently  plead  facts  constitut- 
ing waiver  by  defendant  of  forfeiture  through 
breach  of  warranties  contained  in  the  policy. — 
Insurance  Co.  of  the  State  of  Pennsylvania  t. 
Harris,  152  P.  359.  ]L 
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«s>668  (Okl.)  Whether  a  atatement  made  in 
the  proof  of  loss  was  material,  false  to  assured's 
knowledge,  and  willfully  made  with  intent  to  de- 
ceive, held  for  the  jury. — Royal  Ins.  Co.  t. 
Scritchfield,  162  P.  87. 

«=»668  (Or.)  In  an  action  on  a  fire  polic;^, 
where  it  was  contended  that  false  statements  in 
the  proofs  of  loss  avoided  the  policy  and  pre- 
cluded recovery,  the  question  whether  the  state- 
ments were  intentionally  false  so  as  to  prevent 
recovery  held  for  the  jury. — Willis  v.  Horticul- 
tural E^re  Relief  of  Oregon,  162  P.  259. 

XX.   M1TTUAI.   BENEFIT  INSURANCE. 

(B)  The  Contract  In  General. 

^»724  (Wash.)  Fraternal  beneficiary  associa- 
tion which  had  accepted  daes  for  almost  two 
years  after  an  application  for  insurance  of  a 
certain  class  held  estopped  from  denying  that 
the  application  had  been  accepted  and  a  con- 
tract made. — Frank  v.  Switchmen's  Union  of 
North  America,  152  P.  612. 

The  secretary  of  defendant's  local  lodge,  in 
accepting  dues  contrary  to  bis  instructions, 
was  the  agent  of  the  Orand  Lodge,  and  his 
act  was  its  act. — Id. 

Fraternal  beneficiary  association  accepting 
dues  from  an  applicant  held  to  thereby  waive 
the  provisions  of  its  by-laws  that  no  liability 
should  attach  until  the  application  was  ac- 
cepted.—Id. 

Insurer's  accepting  dues  remitted  by  its  agent, 
the  secretary  of  a  local  lodge,  in  view  of  audit 
provisions  of  its  Constitution  which  would  have 
shown  the  insured's  status,  held  to  have  ratified 
such  acceptance  of  dues,  to  that  it  could  not 
deM  the  contract. — Id. 

The  acts  of  an  insurer's  agent  in  accepting 
dues  and  reporting  membership,  even  if  ultra 
virea,  would,  if  ratified,  bind  the  insurer. — Id. 

(B)  Benellelarlea  and  Beneflta. 

^:'789  (Cal.)  Proofs  of  death  of  insured  need 
not  be  presented  till  the  presunqption  of  his 
death  from  seven  years'  unexplained  absence 
arises;  there  being  no  proof  without  such  pre- 
sumption.— Benjamin  v.  District  Grand  Lodge 
No.  4,  Independent  Order  B'Nai  B'rith,  162  P. 
731. 

(F)  Aetioaa  for  Benefits. 

$=»ft04  (Cal.)  Cause  of  action  on  a  death  benefit 
certificate,  providing  for  payment  on  "satisfac- 
tory evidence"  of  insured's  death,  does  not  arise 
till  lapse  of  the  seven  years,  giving  the  pre- 
sumption^ under  Code  Civ.  Proc.  §  19C3,  subd. 
26,  of  his  death  necessary  for  proof  thereof. — 
Benjamin  t.  District  Grand  Lodge  No.  4,  In- 
dependent Order  B'Nai  B'rith,  152  P.  731. 
$s»8l8  (CaL)  As  tending  to  ^ow  insured  com- 
mitted suicide,  as  he  said  he  would  in  a  letter 
at  time  of  his  disappearance,  his  attempted  sui- 
cide seven  months  before  may  be  shown. — Ben- 
jamin V.  District  Grand  Lodge  No.  4,  Inde- 
pendent Order  B'Nai  B'rith,  152  P.  731. 
€=>8I9  (Wash.)  In  an  action  to  recover  on  a 
benefit  certificate,  evidence  held  to  sustain  a 
finding  that  the  insured's  mental  condition  pre- 
vented his  knowing  of  his  status  at  tlie  time 
he  failed  to  take  any  action  to  ascertain  it. — 
Frank  v.  Switchmen  s  Union  of  North  Ameri- 
ca, 152  P.  512. 

€=3826  (Wash.)  In  an  action  on  a  benefit  cer- 
tificate, an  instruction  that  there  could  be  no 
recovery  unless  the  insurer's  by-laws  had  been 
fully  complied  with,  without  again  stating  that 
a  full  compliance  could  be  waived  by  the  in- 
surer, was  erroneous. — Frank  v.  Switchmen's 
Union  of  North  America,  152  P.  612. 

INTENT. 

See  Criminal  Law,  ®=3300;  Deeds,  «=993; 
Evidence,  iS=461;  Homicide,  <&=3l45;  Stat- 
utes, «=3l84;    Usury,  iS=sl2. 


INTEREST. 

See  Damages,  ^s>68;  Limitatioii  of  Actions. 
i8=>2g,  49;  Payment,  ^942;  Principal  and 
Surety,  «s>73;    Usury. 

m.   TIME  AND  OOSfPUTATION. 

«=:339  (Wash.)  Where  a  dty,  and  plaintiff,  en- 
titled to  recover  for  local  improvement  work, 
had  stipulated  before  judgment  that  plaintiff 
should  recover  a  certain  sum,  the  claim  became 
a  liquidated  claim,  and  plaintiff  was  entitled 
to  interest  thereon  from  tnat  date.— MaUory  ▼. 
City  of  Olympia,  162  P.  996. 
^=>46  (Idaho)  Where,  in  an  action  on  a  banic 
examiner's  bond,  the  amount  claimed  is  definite 
or  can  be  readily  ascertained,  interest  begins  to 
run,  in  the  absence  of  a  stipulation  to  tM  con- 
trary without  demand,  against  the  surety  at  the 
same  time  as  against  the  prindpaL — State  r.  Ti- 
tle Guaranty  &  Surety  Co.  of  Scranton.  Pa— 
162  P.  189.  -      ~» 

INTERLOCUTORY  INJUNCTION. 

See  Injunction,  «=>>185-168. 

INTERNAL  REVENUE. 

See  Intoxicating  liquors,  ®=>233. 

INTERROGATORIES. 

See  Depositicms. 

INTERSTATE  COMMERCE. 

See  Carriers,  4s»30,  85;  Gommeroe. 

INTERURBAN  RAILROADS. 

See  Railroads,  (»3>41S,  419. 

INTER  VIVOS. 

See  Gifts. 

INTESTACY. 

See  Descent  and  Distribution. 

INTOXICATING  LIQUORS. 

See  Commerce,  4=35,  9,  00;  Constitutional 
Ijblw,  «=>80;  Criminal  Law,  9=3448,  768; 
Statutes,   4=364,   114. 

I.   FOWEB  TO  CONTBOI.  TRAFFIC. 

4=36  (Kan.)  The  state  held  to  have  power  to- 
enact  the  Mahin  Liquor  Law,  making  it  a 
criminal  ofEense  to  bring  intoxicating  liquors 
into  the  state  for  unlawful  use. — State  ▼.  Mis- 
souri Pac.  Ey.  Co.,  152  P.  777. 

n.  CONSTITITTIONAUTT  OF  ACTS 
ANB  ORDINANCES. 

4=3 14  (Mont)  There  is  no  repugnancy  between 
Local  Option  Law  and  Const  art  5,  {  1,  pre- 
scribing the  time  at  which  referred  laws  snail 
be  submitted.— State  v.  Bawden,  152  P.  761. 
^3 1 5  (CaLApp.)  A  municipal  ordinance  en- 
acted under  Const  art.  11,  {  11,  vesting  in 
cities  the  police  power,  which  made  the  mere 
possession  of  intoxicants  a  misdemeanor,  is  in- 
valid.—Ex  parte  Luera,  152  P.  738. 
4=3)5  (Kan.)  The  Mahin  Act  held  complemen- 
tary to  the  Webb-Kenyon  Act,  and  a  valid 
enactment  concerning  the  bringing  into  the 
state  of  Intoxicating  liquor  for  unlawful  use. 
—State  T.  Missouri  Pac.  Ry.  Co.,  152  P.  777. 

m.  UOCAL.  OPTION. 

4=325  (Mont.)  In  the  absence  of  constitutional 
restriction,  the  Legislature  may  prescribe  what- 
ever qualifications  it  desires  to  entitle  persons 
to  vote  at  local  option  elections.— State  v.  Baw- 
den,  152  P.  761. 

While  the  General  Flection  Law  declares  that 
elections  shall  be  held   within  60  days  after 
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filing  of  a  petition  instead  of  40  days  as  pie- 
scribed  by  Liocal  Option  Law,  Rev.  Codes,  S 
2041,  the  earlier  statute  is  repealed  only  as  to 
that  provision. — Id. 

The  Local  Option  Law  held  not  repealed  by 
Laws  1915,  c.  39,  which  submits  at  the  general 
election  of  1918  the  question  of  state-wide  pro- 
hibition.— Id. 

Though  under  Laws  1915,  c.  39,  the  question 
of  state-wide  prohibition  was  to  be  submitted 
within  two  years,  the  act  of  the  board  of  com- 
missioners in  calling  a  local  option  election 
held  not  a  violation  of  Bev.  Codes,  i  2046, 
prohibiting  such  elections  oftener  than  every 
two  years. — Id. 

$3>32  (Mont.)  In  view  of  Const,  art  8,  {  2, 
tiie  names  of  signers  of  a  local  option  petition 
need  not,  under  Rev.  Codes,  §  2041,  appear 
on  the  assessment  rolls.— State  t.  Bawden,  152 
P.  761. 

IV.   UCENSES  AND  TAXES. 

«»50  (Wyo.)  Fraternal  organization  dispens- 
ing liquors  only  to  its  own  members  held  a  re- 
tail liquor  dealer  required  to  have  a  license  un- 
der Comp.  St.  1910,  i  2832.— Sprekelaen  v. 
State,  152  P.  701. 

^=969  (Colo.)  As  the  excise  oommiasioner  of 
the  city  of  Denver  is  invested  with  a  sound 
judicial  discretion  to  be  exercised  in  granting 
or  refnsing  a  license,  his  determination  wUl 
not  be  interfered  vritb,  unless  an  abuse  ap- 
pears.- Pitcher  v.  Albi  Mercantile  Co.,  162  P. 

VI.   OXTEIT8ES. 

4=^134  (Ariz.)  Hie  enumeration  of  Const,  art. 
23,  as  amended  in  1915,  of  "ardent  spirits,  ale, 
beer,  wine,  or  intoxicating  liquor  or  liquors 
of  whatever  kind,"  of  liquor  without  any  quali- 
fication, extends  to  all  forms  of  "beer,"  whether 
intoxicating  or  not.— Brown  v.  State,  162  P. 
67a 

Any  liquor  whether  intoxicating  or  not,  made 
by  the  nsual  process  of  making  beer,  although 
fermentation  is  arrested  to  reduce  the  per- 
centage of  alcohol,  and  regardless  of  its  name, 
is  "beer,"  within  Const,  art  23,  as  amended  in 
I915.-Id. 

4;»I46  (Wyo.)  Sale  of  liquor  by  steward  of 
fraternal  organization  dispensing  liquor  only  to 
its  own  members  held  a  "sale  within  Comp. 
St  1910,  i  2832,  as  to  selling  without  a  li- 
cense.—Sprekelsen  V.  State,  152  P.  791. 
«=>I56  (Wyo.)  Comp.  St  1910,  {  2832,  does 
not  make  the  giving  away  of  liquor  without 
consideration  a  crime. — Sprekelsen  v.  State,  152 
P.  791. 

€=3  164  (Wash.)  Rem.  &  Hal.  Code,  {  6282, 
merely  prohibits  retail  dealing  in  liquor  by  a 
wholesaler,  but  a  sale  at  wholesale  is  valid. — 
Rowland  v.  Snyder,  152  P.  690. 

vm.  CBimivAi.  PBosEcimoNs. 

^=3223  (Kan.)  Where  each  of  the  several  counts 
of  the  information  charged  a  violation  ot  the 
Mahin  Liquor  Law,  held,  that  it  was  error  to 
exclude  evidence  under  any  count — State  v. 
Missouri  Pac.  Ky.  Co.,  152  P.  777. 
9=»233  (Kan.)  In  a  prosecntion  for  violating 
the  Mahin  Liquor  Law,  held,  that  statements 
of  shipments  made  and  filed  by  the  carrier  with 
the  county  clerk,  and  also  dockets  of  a  justice 
showing  pleas  ot  guilty  by  consignees,  were 
competent  evidence. — State  v.  Missouri  Pac.  Ry. 
Co.,  152  P.  777. 

In  a  prosecution  for  violating  the  Mahin  Liq- 
uor Law,  heldj  that  certified  copies  of  records 
in  the  office  ot  the  United  States  internal  rev- 
enue collector,  showing  that  consignees  held 
receipts  for  taxes  paid  as  wholesale  liquor  deal- 
ers, were  competent  evidence. — Id. 
^s>236  (OkLCr.App.)  Where  the  evidence  shows 
that  the  amount  of  liquon  in  defendant's  pos- 


session was  leas  than  the  amount  prescribed  by 
Laws  1913,  c.  26,  §  6,  and  there  is  no  direct  or 
presumptive  evidence  to  sustain  the  charge  of 
keeping  liquors  with  intent  to  violatejti  judg- 
ment of  conviction  will  be  reversed. — Weirman 
V.  State,  152  P.  141. 

«=»236  (Okl.Cr.App.)  Under  Act  1913.  c.  26, 
held  that  evidence  of  possession  of  intoxicating 
liquor  in  excess  of  the  amount  permitted  es- 
tablishes the  unlawful  intent,  in  the  absence 
of  contrary  proof,  but  does  not  make  it  obliga- 
tory on  tne  Jury  to  convict.— Beal  v.  State, 
152  P.  808. 

(S=>236  (Okl.Cr.App.)  Evidence  held  sufficient 
to  warrant  a  conviction  of  selling  intoxicating 
liquors  in  violation  of  the  prohibitory  law. — 
Stephens  v.  State,  152  P.  1134. 
<g=3238  (Okl.Cr.App.)  Whether  "prima  fade 
evidence,"  which,  as  used  in  Laws  1913,  c. 
26,  i  6,  means  evidence  sufficient  to  establish  the 
fact,  and  which,  if  credited,  and  not  rebutted, 
remains  sufficient  therefor,  overcomes  the  pre- 
sumption of  innocence  and  establishes  guilt  be- 
yond a  reasonable  doubt  is  for  the  jury.— Huff 
V.  State,  162  P.  464. 

IRRIGATION. 


See    TaxatiMi,    «c»234; 
Courses,  <S=»216-268. 


Waters   and   Water 


ITINERANT  VENDORS. 

See  Hawkers  and  Peddlers,  ®s>3. 

JOINDER. 

See  Action,  «=960. 

JOINT  TENANCY. 

See  PartitiMi,  4=>1&;   Tenaiu^  In  Common. 

JUDGES. 

See  Appeal  and  E^or,  #=>564;  Courts,  €=» 
481;  Criminal  Law,  4=>066;  Elections,  ®3» 
160,  230,  231,  806;  Justices  of  the  Peace; 
Prohibition,  <S=>6;    Trial,  *=»186. 

in.  RIGHTS.  POWERS,  DUTIES,  AND 
UABIUTIES. 

€=925  (Mont)  A  judge  who,  while  called  in, 
made  an  order  in  a  probate  proceeding,  cannot 
after  return  to  his  district  make  other  orders 
therein,  the  resident  judge  being  present  in  bis 
district,  and  not  disqualified.  Const  art.  8,  { 
12 ;  Kev.  Codes,  81,^270,  7140,  7484.— State  v. 
District  Court  of  Fourteenth  Judicial  Diat  in 
and  for  Broadwater  County,  152  P.  753. 

A  judge  called  in  to  a  district  to  dispose  of 
a  motion  to  vacate  an  order  made  by  one  for 
the  time  being  performing  the  functions  of  the 
judge  of  the  district  acts  as  the  judge  of  that 
district— Id. 

XV.  DISQUAUITOATIOir  TO  ACT. 

€=>47  (Cal.App.)  Judge  in  habeas  corpus  pro- 
ceedings seeking  custody  of  children,  who,  in 
proceeding  for  contempt  against  the  attorney  of 
the  wife,  acted  upon  affidavit  of  third  person, 
held  not  disqualified  under  Code  Civ.  Proc.  { 
170,  as  a  party.— Hughes  v.  Moncur,  152  P.  968. 
€=»49  (Ariz.)  What  prompts  a  party  to  apply 
for  change  of  judge  for  bias  under  Civ.  Code 
1913,  par.  500,  subd.  4,  is  immaterial.— Stephens 
v.  Stephens,  152  P.  164. 

Application  for  an  increased  allowance  for 
support,  made  under  Civ.  Code  1913,  par.  8872, 
after  decree  in  divorce,  is  a  "civil  action,"  with- 
in paragraph  600,  subd.  4,  as  to  change  of  judge 
for  bias. — Id. 
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e=>5 1  (Ariz.)  The  affidavit,  and  not  its  tmth,  i 
under  Civ.  Code  1913,   par.  500,  subd.  4,   for 
change  of  judge  for  bia^  disqualifies  the  judge. 
—Stephens  v.  Stephens,  152  P.  164. 

Notice  to  the  other  party  of  application  for 
change  of  judge  for  bias  is  not  necessary.— Id. 

Application  for  change  of  judge  for  bias,  made 
a  day  before  the  date  set  for  trial,  is  not  too 
late:  the  statute  not  limiting  the  time  for  the 
application. — ^Id. 

«=>5I  (Colo.)  Under  Rer.  St  1908,  fS  6963, 
6964,  where  accused  makes  proper  application, 
supported  by  proper  afBdavits,  for  change  of 
judge  on  the  ground  of  prejudice,  such  judge  has 
power  only  to  change  the  venue  or  request  the 
judge  of  another  court  to  hear  the  case. — People 
V.  District  Court  of  Third  Judicial  Dist.,  152  P. 
149,  164. 

In  a  criminal  prosecution,  petition  and  support- 
ing afGdavits  for  change  of  judge  on  the  ground 
of  prejudice,  under  Rev.  St  1908,  §i  6963,  6964, 
must  state  facts  from  which  the  prejudice  may 
be  inferred. — Id. 

Under  Rev.  St  1908,  {  6663.  affidavits  sup- 
porting petition  for  change  of  judge  for  his 
prejudice,  not  containing  essential  facts,  but 
referring  to  attached  petition,  which  did  contain 
them,  held  suflScient — Id. 

The  credibility  of  persons  making  affidavits  as 
to  a  judge's  prejudice,  required  ol  a  defendant 
in  a  criminsl  case  petitioning  for  change  of 
judge  for  prejudice,  under  Rev.  St  1908,  § 
69€3,  will  be  presumed,  unless  the  contrary 
appears  from  the  affidavits  themselves. — Id. 

Under  Rev.  St.  1908,  i  6963,  affidavits  sup- 
porting petition  in  murder  prosecution  for 
change  of  judge  for  his  prejudice  held  to  allege 
such  facts  as  to  call  for  the  change. — Id. 

Affidavits  supporting  a  petition  for  change  of 
judge  for  prejudice,  in  murder  prosecution  aris- 
ing out  of  labor  troubles,  held  sufficient,  though 
not  disclosing  the  title  or  other  "strike  cases"  in 
the  same  court  in  which  the  judge  had  appeared 
as  counsel  for  the  prosecution. — Id. 

Application  for  cnange  of  trial  judge  in  mur- 
der prosecution  on  ground  of  prejudice  held  filed 
in  apt  time. — Id. 

«=35l  (Mont),  After  filing  of  affidavit  of  dis- 
qualification, judge  held  powerless  to  act  except 
to  set  case  for  trial,  transfer  it,  or  call  in  an- 
other judge. — State  v.  District  Court  of  Fif- 
teenth Judicial  Dist  in  and  for  Rosebud  Coun- 
ty. 162  P.  82. 

«=>5(  (Mont)  Under  Rev.  Ciodes,  S  6315,  subds. 
1,  2,  3,  4,  as  amended  by  Laws  1909,  c.  114, 
one  of  several  defendants  may  file  on  affidavit 
disqualifying  a  judge.— State  v.  District  Court 
of  Fourth  Judicial  Dist.  in  and  for  Ravalli 
County,  152  P.  745. 

9=»3I  (Wash.)  Creditors  of  a  hank  under  re- 
ceivership in  an  action  by  the  state  held  not 
parties  so  as  to  be  entitled  to  right  of  change  of 
judge  for  prejudice  under  3  Rem.  &  BaL  C!ode, 
K  209—1  and  209— 2.— State  v.  Superior  Court 
Pacific  County,  152  P.  1. 

3  Rem.  &  BaL  Code,  if  209—1  and  209—2, 
held  to  require  any  application  for  a  change  of 
judge  for  prejudice  to  be  timely. — Id. 

Application  for  change  of  judge  for  prejudice 
under  3  Rem.  &  Bal.  Code,  §§  209—1  and 
209 — 2,  held  too  late  when  made  after  two  re- 
quests at  different  times  for  the  appointment 
of  different  receiver. — Id. 

In  receivership  upon  action  by  state,  applica- 
tion by  creditors  for  a  change  of  judge  for  prej- 
udice in  connection  with  a  petition  for  removal 
of  the  receiver  held  not  entertainable. — Id. 
$=353  (ArizO  A  party  does  not  waive  his  right 
under  Civ.  Code  1913,  par.  500,  subd.  4,  to 
change  of  judge  for  bias,  by  consenting  to  and 
asking  for  continuance. — Stephens  v.  Stephens, 
152  P.  164> 

4=>56  (Mont)  Disqualifying  affidavit  held  to 
divest  judge  of  authority  to  proceed  further  ex- 
cept to  arrange  the  calendar,  regulate  the  or- 
der of  business,  call  in  another  judge,  or  trans- 


fer the  cause.— State  t.  District  Court  «£ 
Fourth  Judicial  Dist  in  and  for  Ravalli  Coun- 
ty, 152  P.  745. 

JUDGMENT. 

See  Appearance,  «=>9;  Creditors'  Suit;  Home- 
stead, €=3103 ;  Injunction,  €=»33 ;  Limita- 
tion of  Actions,  ^s»21;    Pleading,  e=3345- 

For  judgments  in  pcuiJcnlar  actions  or  proceed- 
ings, see  also  the  various  specific  topics. 

For  review  of  judgments,  see  Appeal  and  Eir- 
ror. 

HI.  OH  ooxsEirr.  offeb,  or  ad- 

MI8SIOX. 

€=972  (Wash.)  Consent  judgments  entered  on 
settlement  of  unenforceable  claim  on  street  im- 
provement warrants  against  the  cibr  held  void 
for  constructive  fraud. — Stats  ▼.  De  Mattos, 
152  P.  721. 

Consent  judgment  based  on  comproodse  only 
partly   fraudulent   held  void.— Id. 

IV.  BT  DEFAUI.it. 

(A)  Reqnlaltea   and   V«ll«l«7. 

€=>IOI  (Cal.App.)  The  complaint  served  with 
the  summons  on  an  individual  defendant  alleg- 
ing that  he  was  a  member  of  the  partnership 
defendant,  the  return  of  summons  showing  serv- 
ice on  him,  though  not  declaring  he  was  a  mem- 
ber of  the  partnership,  and  served  as  such,  held, 
under  Code  Civ.  Proc.  i  388,  sufficient  to  sup- 
port a  default  judgment  against  it — Colqnhoun 
V.  Pack,  152  P.  319. 

<B)  Opeatnv  or  Setttav  Aatde  Detanlt. 

^=>I37  (Mont)  Default  entered  upon  anaa- 
thorized  appearance  by  attorney  should  not  be 
set  aside,  in  absence  of  objection  by  party  de- 
faulted.—Morehouse  v.  Bynnm,  162  P.  477. 

9=9 1 39  (Okl.)  An  application  to  vacate  or  mod- 
ify a  judgment  pursuant  to  Rev.  Laws  1910,  I 
5267,  IS  addressed  to  the  discretion  of  the  court. 
— Stainbrook  v.  Meskill,  152  P.  820. 

9=9 1 43  (Cal.Ai>p.)  Granting  of  motion  to  set 
aside  a  default  judgment  on  ground  of  accident 
and  excusable  neglect,  held  not  an  abuse  of  the 
trial  court's  discretion.— Francis  v.  Tracey,  152 
P.  62. 

®=3l53  (Mont)  The  six  months,  under  Rev. 
Codes,  g  6589,  in  which  to  move  to  vacate  a  de- 
fault judgment,  held  not  to  apply  to  one  not 
summoned,  who  has  not  appeared,  out  is  default- 
ed through  inadvertence  of  another. — ^Morehouse 
V.  Bynum,  152  P.  477. 

®=»I59  (Mont.)  Affidavit  in  support  at  moti<m 
to  vacate  default,  which  declares  that  the  attor- 
neys who  entered  appearance  were  not  author- 
ized, lield  not  insufficient  for  failure  to  nega- 
tive employment  of  on  attorney.— Morehooae  t. 
Bynum,  152  P.  477. 

Where  the  affidavit  on  motion  to  vacate  a 
default  convinces,  or  leaves  the  court  In  doubt 
as  to  its  merits,  or  is  one  on  which  reasonable 
minds  might  differ,  the  motion  should  b«  grant- 
ed.—Id. 

«=»I60  (Cal.App.)  Affidavit  of  merits,  filed  with 
motion  to  set  aside  default  judgment  held  not 
objectionable.— Francis  v.  Tracey,  162  P.  62. 

<S=9l62  (Okl.)  IDvidence  held  to  show  that  a  re- 
fusal to  set  aside  a  default  judgment  was  an 
abuse  of  discretion,  where  it  appeared  that  both 
defendant  and  his  attorney  were  too  sick  to 
attend  court  when  the  judgment  was  rendered, 
and  that  defendant  had  a  meritorious  defenM. 
—Stainbrook  v.  MeskilL  162  P.  820. 

9=>I73  (Mont)  Misteke  in  date  of  decree  set 
aside  on  default  heU  not  to  invalidate  order 
otherwise  good.— Mok^^^  ^- Bynmn,  162  P. 
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•n.  on  TBIAIi  OF  ZBSITES. 

(A)  Remdltlon,  Fann>  and  RevalBltes  In 
General. 

«=s>l99  (Okl.)  On  motion  for  Judgment  not- 
withstanding the  verdict,  when  there  are  no 
findings  of  fact,  the  only  qnestion  for  review 
is  on  the  pleadings. — Foster  ▼.  Leftwich,  152 
P.  583. 

Pleadings  in  an  action  for  libel  heM  not  to 
warrant  a  Judgment  for  defendants  non  ob- 
stante veredicto.— Id. 

4=>I99  (Wash.)  A  motion  for  judgment  non 
obstante,  made  after  the  entry  of  judgment  on 
the  verdict,  comes  too  late. — Frank  v.  Switch- 
men's Union  of  North  America,  152  P.  512. 
4=3 1 99  OVash.)  A  motion  for  judgment  not- 
withstanding verdict,  invoking  no  discretion  and 
being  interposed  after  entry  of  judgment,  must 
be  denied.— Hillis  v.  Kessinger,  152  P.  687. 
«=>I99  (Wash.)  Where  there  is  a  conflict  in  the 
evidence  the  court  cannot  grant  motion  for  judg- 
ment non  obstante  veredicto. — Washington  Trust 
Co.  V.  Keyes,  152  P.  1020. 

(O)  Conformltr   to   Proeeu.   Pleadlnva, 
Froofa,  and  Verdlet  of  nadlnca. 

€=3250  (Or.)  In  an  action  for  an  injury  to  real 
property  by  removing  machinery  from  a  sawmill, 
plaintiff  cannot  recover  for  the  taking  and  con- 
version of  personal  property. — Montesano  Lum- 
ber &  Mfg.  Co.  V.  Portland  Iron  Works,  152  P. 
244. 

<S=9252  (Okl.)  That  plaintiff  did  not  demand 
tiie  precise  relief  to  which  he  was  entitled  held 
not  to  deprive  him  of  his  right  to  recover,  where 
the  petition  stated  facts  entitling  him  to  recov- 
er damages  for  maintenance  of  a  public  nui- 
sance—City of  Ardmore  v.  Colbert,  152  P.  603. 
^=>253  (Utah)  Where  the  findings  followed  the 
complaint,  a  judgment  for  an  amount  in  excess 
of  the  amount  prayed  for  In  the  complaint 
cnnnot  be  sustained.— Oain  v.  Stewart,  152  P. 
465. 

In  an  action  on  a  land  contract,  Judgment  can- 
not exceed  the  principal  due  on  the  alleged 
debt  and  interest,  less  admitted  payments.— -Id. 

Vm.   AMEKDMENT,   CORRECTION, 
AND  REVIEW  IN   SASCE   COURT. 

€=»304  (Idaho)  While  the  trial  court  may  or- 
der that  clerical  mistakes  in  the  entry  of  a 
judgment  be  corrected  to  show  the  judgment 
pronounced,  judicial  errors  can  be  reached  only 
By  motion  for  new  trial  or  appeal. — Wyllie  v. 
Kent,  152  P.  194. 

4=»3I3  (W'ash.)  After  judgment  against  seller 
seeking  recover  of  personal  property  from  re- 
ceiver for  creditor  and  waiving  rights  to  pur- 
chase price,  the  court's  refusal  to  modify  the 
judgment  to  allow  participation  as  general  claim 
held  not  abuse  of  discretion,— Filers  Music 
House  r.  Bitner,  152  P.  1008. 

IX.   OPENING  OR  VACATING. 

4=9340  (Mont.)  A  judge  can  grant  relief  from 
a  void  or  voidable  judgment  made  by  him,  or, 
what  is  the  same  thing,  a  judge  who  for  the 
time  being  was  performing  his  functions. — 
State  V.  District  Court  of  Fourteenth  Judicial 
Dist.  in  and  for  Broadwater  County,  152  P. 
753. 

4=>34l  (OkL)  All  judgments,  decrees,  or  or- 
ders are,  during  the  term,  under  control  of  the 
court  pronouncing  them,  and  may  be  then  set 
aside,  vacated,  or  modified  by  that  court.- Parks 
V.  Haynes,  152  P.  400. 

®=>342  (Okl.)  The  discretionary  power  of  the 
court  to  vacate  its  own  judgment  held  not  lost 
by  continuance  of  the  motion  to  vacate,  until 
the  term  of  court  next  after  that  at  which  the 
Judgment  was  rendered  and  the  motion  filed. — 
Parks  V.  Haynes,  152  P.  400. 


4=»355  (Okl.)  The  power  given  by  Rev.  Laws 
1010,  §  5274,  to  vacate  or  modify  Judgments, 
does  not  authorize  the  setting  aside  of  a  judg- 
ment at  a  subsequent  term  for  mere  errors  of 
law  subject  to  review  on  motion  for  new  trial 
when  judgment  was  rendered. — Gill  v.  Executive 
Committee  of  Home  Missions  of  Presbyterian 
Cbuzch,  152  P.  812. 

X.  EQXriTABI.E  REXIEF. 
(A)   Natare  o<  Remedy  and  Oroaads. 

®=3424  (Wash.)  There  is  not  an  imposition  on 
the  court's  jurisdiction  authorizing  equitable  re- 
lief against  the  judgment  that  in  an  action  for 
injury  to  an  unmarried  woman  one  is  joined 
with  her  as  plaintiff  as  her  husband. — ^Robertson 
V.  Freebury,  152  P,  5. 

There  is  no  injury  which  defendant  could  urge 
as  ground  for  equitable  relief  against  a  judg- 
ment for  injury  to  an  unmarried  woman  from 
one  joining  with  her  as  plaintiff  as  her  hus- 
band; the  complaint  being  only  for  such  dam- 
ages as  she  could  recover  if  suing  alone,  and  the 
instructions  so  limiting  the  recovery. — Id.  ' 
4s>444  (Wash.)  Mere  commission  of  perjury, 
tiiough  admitted,  is  not  ground  for  equitable 
relief  against  a  judgment. — Robertson  v.  Free- 
bury, 152  P,  5. 

For  plaintiffs  in  a  damage  suit  to  falsely  al- 
lege and  testify  that  they  are  husband  and  wife 
is  not  an  extrinsic  or  collateral  fraud  within 
the  rule  as  to  equitable  relief  against  a  judg- 
ment— Id. 

4=»447  (Cal.Sup.)  A  judgment  may  be  attadi- 
ed  as  fraudulent  without  showing  a  meritorious 
defense,  where  the  fraud  is  founded  u{>on  breach 
of  fiduciary  relation  by  plaintiff  in  bringing  the 
suit.— Title  Ins.  &  Trust  Co.  v.  California  De- 
velopment Co.,  152  P.  542. 

(B)  Jarlsdletion  and  Proeeedfncs. 

4=»46l  (Cal.)  Evidence  that  claims  sued  upon 
in  foreign  courts  were  meritorious  held  prop- 
erly rejected  where  the  propriety  of  the  judg- 
ments may  be  inquired  into. — ^Title  Ins.  &  Trust 
Co.  V.  Olifornia  Development  Co.,  152  P.  642. 

ZI.   COIXATERAI.  ATTACK. 

(B)   Gronnds. 

4=>486  (Cal.)  Where  attachment  was  sued  out 
by  the  creditor  of  a  corporation  and  finol  judg- 
ment in  his  favor  was  rendered,  such  judgment 
cannot  be  questioned  in  a  suit  to  set  aside  the 
attachment  as  being  in  fraud  of  creditors. — Ti- 
tle Ins,  &  Trust  Co.  v.  California  Development 
Co.,  152  P.  542. 

<S=>489  (Okl.)  A  court's  jurisdiction  over  the 
subject-matter  may  be  inquired  into  in  every 
other  court  in  which  the  proceedings  are  relied 
on.— In  re  Moore's  Guardianship,  152  P.  378. 

Xm.  MERGER  AND  BAR  OF  CAUSES 
OF  ACTION  AND   DEFENSES. 
(A)  JndKinentB  Operative  aa  Bar. 

4=>568  (Wash.)  Judgments  by  default,  when 
not  taken  by  agreement  or  consent,  are  res 
adjudicata  as  any  other  judgment. — State  v.  De 
Mattos.  152  P.  721. 

(B)  Caoaea  ot  Aetlon  aad  Defeaaea  Merar- 
ed«  Barred,  or  Concladed. 

4=>584  (Kan.)  A  judgment  by  a  property  own- 
er against  the  city  for  an  amount  which  the 
city  had  agreed  to  pay  him  for  bis  property 
held  not  res  judicata,  in  view  of  Gen.  St.  1000, 
g§  1C3S,  1641,  1642,  in  an  action  by  another 
property  owner  to  recover  an  amount  which  the 
city  had  agreed  to  pay  him,  and  not  to  estop  the 
city  from  pleading  the  defenses  set  up  in  the 
first  action.— Martin  t.  City  of  Chanute,  152 
P.  20. 

4=3585  (Kan.)  An  adjudication  against  the  ven- 
dor in  an  action  to  cancel  the  contract  because 
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induced  by  fraud  held  res  judicata  Jn  the  ven- 
dee's subsequent  action  to  compel  specific  per- 
formance.— Greenwood  v.  Greenwood,  152  P. 
657. 

€=9589  (Wash.)  An  adverse  judgment  in  an  ac- 
tion by  attorneys  against  their  client  for  fees 
based  upon  express  contract  held  not  a  bar  to 
a  subsequent  action  on  quantum  meruit  against 
parties  who  had  assumed  the  payment  of  the 
fees.— Hart  v.  Bogle,  162  P.  1010. 
®=>598  (Kan.)  The  judgment  in  an  adjacent 
property  owner's  action  for  damages  from  the 
construction  of  a  railroad  held  res  judicata,  so 
as  to  preclude  the  same  damages  being  made 
the  basis  <^  another  suit  against  a  lessee  of  the 
railroad.— Marshall  v.  Wichita  &  M.  V.  R.  Co., 
152  P.  634. 

XIV.  ooROi.irsnnEH£ss  of  ADrani- 

GATIOM. 

(A)  JadKDienta    Conelnafve  la    Oeneval. 

^^=3651   (Wash.)  Judgments    against   a   munici- 

'pality  taken  upon  consent  of  officials  are  not 

res  adjudicata  as  to  the  authority  or  power  of 

the  officials  to  consent— State  v.  De  Mattos, 

152  P.  721. 

(B)    Peraona    Concluded. 

4=»666  (Or.)  Estoppels  by  judgment  must  be 
mutual  to  be  effective. — Cooley  v.  Snake  River 
District  Improvement  Co.,  152  P.  1190. 
^s»707  (Wash.)  Judgment  quieting  plaintiff's 
title  as  against  L.  held  not  to  establish  delivery 
of  deed  under  which  he  claimed  against  those 
claiming  under  a  mortgage  from  I/,  executed 
and  recorded  before  the  action  to  quiet  title 
was  commenced.— Coe  v.  Wormell,  152  P.  716. 
^=>7 1 1  (Wash.)  Judgment  for  plaintiff  aKainst 
Y.  and  another  held  not  prima  facie  evidence  as 
against  Y.'s  wife  and  their  prior  grantees, 
strangers  to  the  judgment,  of  any  indebtedness 
of  Y.  to  plaintiff  prior  to  the  time  that  it  was 
rendered.— Henry  v.  Yost,  152  P.  714. 

(C)  Mattera  Oonelad«d. 

€=»7I3  (OkL)  A  judgment  held  conclusive  on 
the  present  parties,  codefendants  in  the  former 
suit,  only  on  questions  which  were  or  might 
have  been  properly  determined  in  the  former 
suit— Parks  v.  Haynes,  152  P.  400. 
^s»7l3  (^Or.)  A  party  is  bound  by  judgment  on 
all  questions  actually  litigated  or  which  might 
have  been  determined. — Cooley  v.  Snake  River 
District  Improvement  Co.,  152  P.  1190. 
€=>735  (Wash.)  A  judgment  in  proceedings  to 
foreclose  a  lien  for  street  improvement  assess- 
ment against  delinquent  property  owners  held 
not  conclusive  as  to  the  amount  which  the  con- 
tractor was  entitled  to  recover,  where  th<>  only 
question  at  issue  was  the  amount  of  defendants' 
liability.— City  of  Chehalis  v.  Robinson,  152  P. 
696. 

A  judgment  of  dismissal  in  mandamus  pro- 
ceedings brought  by  a  street  improvement  con- 
tractor to  compel  a  reassessment  held  not  con- 
clusive on  the  question  of  the  amount  which  the 
contractor  was  entitled  to  recover,  where  it  ap- 
peared that  the  judgment  could  not  have  been 
based  on  a  determination  of  such  question. — Id. 
€=»746  (Or.)  A  contractor  suing  for  extra  work, 
after  judgment  for  him  in  prior  suit,  held  to 
open  the  cose,  permitting  a  counterclaim  for 
damages  for  faulty  construction. — Cooley  v. 
Snake  River  District  Improvement  Co.,  152  P. 
1190. 

XVII.  FOBEIOX  JtTSGMEirrS. 

4=3831  (Cal.)  A  decree  in  personam,  acting  up- 
on the  holders  of  shares  of  stock  in  a  Mexican 
-corporation,  held  not  invalid  as  undertaking  to 
overturn  the  judgment  of  a  foreign  court,  In  vi- 
olation of  Civ.  Proc.  §  1915.— Title  Ins.  &  Trust 
OOb  T.  California  Development  Co.,  162  P.  642. 


XXI.  ACTTOm  ox  JtrDOMEITTS. 

(A)  Domeatle  Jndaraienta. 

<S=»903  (Cal.App.)  Revival  of  judgment  on  scire 
facias  held  to  be  a  judgment  on  which  such 
could  be  brought— Thomas  v.  Lally,  152  P.  53. 
^=3910  (CaLApp.)  Revival  of  judgment  on 
scire  facias  held  to  constitute  new  judgment, 
from  which  the  limitation  of  Code  Civ.  Proc.  f 
336,  begins  to  run.— Thomas  v.  Lally,  152  P.  53. 
<8=>9I4  (Wash.1  An  answer  of  fraud  to  a  com- 
plaint on  a  judgment  opens  the  entire  subject- 
matter  to  inquiry.— State  v.  De  Mattos,  162  P. 
r21. 

JUDICIAL  NOTICE. 

See  EMdemce,  <&=»21. 

JUDICIAL  POWER. 

See  Constitutional  Law,  4s»70. 

JUDICIAL  SALES. 

See  Execntors  and  Administrators,  ^»34&- 
389 

JURISDICTION. 

See  Appearance;  (Courts;  Equity,  «=»32;  Jndg- 
ment,  «=s>489. 

JURY. 

See  Criminal  Law,  «=»867,  1174;  New  Trial, 
®=»47,  52 ;  Trial,  «=»139-174,  186-296,  307- 
315.  317,  343-350. 

n.  BIGHT  TO  TRIAI.  BY  JTTBT. 

®=3l2  (Kan.)  In  bastardy  nroceedings,  under 
Gen.  St  1909,  }  4034,  defendant  is  not  entitled 
to  a  jury  trial  as  a  matter  of  right.— State  r. 
Herbert  152  P.  667. 

The  words  "all  prosecutions,"  as  used  in 
Const  BUI  of  Rights,  J  10,  providing  that  in 
all  prosecutions  the  accused  shall  be  allowed  a 
speedy  trial  of  an  impartial  jury,  mean  all  crim- 
inal prosecutions  for  violation  of  the  laws,  and 
do  not  refer  to  bastardy  proceedings,  which  are 
civil,  rather  than  criminal. — Id. 
€=>34  (Wash.)  Where  there  is  a  conflict  in  ma* 
terial  evidence,  the  rendition  of  judgment  non 
obstante  veredicto  is  an  invasion  of  the  right 
to  trial  by  jury.— Washington  Trust  Co.  ▼. 
Keyes,  152  P.  1029. 

JUSTICES  OF  THE  PEACL 

See  Bail,  iS=>68. 

m.  oivn.  juBisDioTiox  Ain>  Air* 
THOBirr. 

<S=>44  (Okl.)  The  allegations  of  defendant's  bill 
of  particulars  pleading  specific  facts  as  to  the 
amount  claimed,  and  not  the  relief  asked  in  the 
prayer,  held  to  control  in  determining  whether 
the  amount  involved  was  within  the  justice's 
jurisdiction.— Jennings  v.  Johnston,  152  P.  606. 

rv.   PBOCEDUBE  IN   CIVII,   OASES. 

€=999  (Okl.)  A  bill  of  particulars  in  an  action 
brought  in  justice  court  against  an  abstractor 
for  damages  due  to  a  defective  abstract  held  to 
state  a  cause  of  action.- Gregory  v.  Harper, 
152  P.  70. 

Liberal  rules  of  construction  will  be  applied 
in  testing  the  sufficiency  of  a  bill  of  particulars 
filed  in  a  justice's  court — Id. 
€s>IOO  (Okl.)  Where  defendant,  though  not  re- 
quired to  do  so,  elects  to  file  an  answer  in  jus- 
tice court,  he  is  limited  to  the  issues  joined  by 
such  answer.- Patrick  v.  Towne,  152  P.  894. 
«=3l35  (Or.)  On  appeal  to  the  circuit  court 
from  the  discharge  of  a  judgment  debtor  in  con- 
tempt proceedings  for  failure  to  pay  over  mon- 
ey as  ordered  in  supplementary  proceedings,  the 
burden  is  on  the  creditor  to  show  the  debtor's 
continued  possession  Of  the  money.— State  ▼•  B^' 
der,  152  P.  497. 
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V.  REVIEW   OF  PROOEEDIMOS. 
(A)  Appeal  and  Brror. 
«=»I46  (Okl.)  Under  Comp.  Laws  1909,  K  6301, 
6302,  a  justice's  order  direcdng  that  a  garnishee 
pay  money  into  court,  is  not  a  Onal  judgment 
from  which  the  garnishee  may  appeal.— Spauld- 
ing  Mfg.  Co.  V.  Witter,  162  P.  1079. 
«=>I59  (Okl.)  An  appeal  bond  under  St.  1S93, 
i  4765  (Rev.  Laws  1910,  }  6466;,  fc«M  not  In- 
sufficient merely  because  it  described  a  justice's 
Judgment  as  being  against  the  plaintiff  appel- 
lant, instead  of  as  against  him  only  as  to  the 
balance  of  his  demand  in  excess  of  the  judgment. 
—Comanche  Mercantile  Co.  t.  J.  Floersheim  Co., 
162  P.  104. 

«s»l62  (Okl.)  Where  a  justice's  judgment  is 
appealed  from  and  an  appeal  bond  is  duly  filed 
and  approved,  the  appeal  is  thereby  iMrlected, 
tiiough  no  transcript  has  been  filed  with  the 
clerk  of  the  appellate  court— Chicago,  R.  I.  ft 
P.  Ky.  Co.  V.  ElBing,  162  P.  1001. 
«s>l64  (Cal.App.)  Where  an  appeal  from  a  Jus- 
tice's court  to  the  superior  court  was  upon 
questions  of  law  alone,  it  was  error  to  dismiss 
Qie  appeal  for  failure  to  file  a  statement  of  the 
case. — Bauer's  Law  ft  (DoUection  Co.  v.  Superi- 
or Court  of  San  Francisco,  152  P.  957. 
«=3l64  (Okl.)  Where  the  transcript  showed  fil- 
ing but  not  approval  of  appeal  bond  within  10 
days,  and  the  bond  did  not  show  filing  or  ap- 
proval by  the  justice,  and  appellant  did  not  seek 
to  correct  the  transcript  for  nearly  four  months 
after  motion  to  dismiss  appeal  was  filed,  or  un- 
til the  motion  was  sustained,  held,  that  the 
county  properly  denied  an  application  then  made 
to  correct  the  transcript.— Missouri,  O.  &  Q. 
By.  Co.  V.  O'Neal,  152  P.  1071. 
«s»l64  (Okl.)  Under  Rev.  Laws  1910,  i  S467, 
keld  that  it  is  the  duty  of  the  justice,  after  ap- 
peal bond  filed  and  approved,  not  the  duty  of 
appellant,  to  make  out  and  file  with  the  clerk 
of  the  appellate  court  a  transcript  of  the  pro- 
ceedings, tiie  appeal  bond,  and  all  papers  in  the 
case.— Chicago,  B.  I.  ft  P.  By.  Co.  v.  Elaing, 
162  P.  1091. 

4=3 166  (OkL)  A  jud{;ment  of  the  county  court 
on  appeal  from  a  justice  court  held  to  be  a  dis- 
missal of  the  appeal  under  Comp.  Laws  1909, 
I  6390,  and  not  of  the  cause  of  action.— Witter 
T.  Jackson-Warner  Co.,  152  P.  129. 
€=9 1 66  (Okl.)  Where  the  transcript  showed  fil- 
ing but  not  approval  of  appeal  bond  within  10 
days,  and  the  bond  did  not  show  filing  or  ap- 
proval by  the  justice,  and  appellant  did  not 
seek  to  correct  the  transcript  for  nearly  4 
months  after  motion  to  dismiss  appeal  was  filed 
or  until  the  motion  was  sustained,  held,  that 
the  county  court  properly  denied  an  application 
then  made  to  correct  the  transcript  and  proper- 
ly dismissed  the  appeal — Missouri,  O.  ft  O.  By. 
Co.  V.  O'Neal,  152  P.  1071. 

«=9l66  (Okl.)  Failure  and  neglect  of  the  Jus- 
tice to  make  out  and  file  transcript  and  papers 
with  the  clerk  of  the  appellate  court,  as  requir- 
ed by  Bev.  Laws  1910,  {  6467,  within  the  time 
fixed  by  statute,  held  not  sufficient  grounds  for 
dismissal  of  the  appeal.— Chicago,  B.  L  ft  P. 
By.  Co.  T.  Elsing,  152  P.  1091. 

<8=»I83  (Colo.)  Under  Bev.  St.  1908,  (  3852, 
held  that  on  appeal  from  judgment  for  plaintiff 
against  one  defendant,  the  county  court  could 
not  try  the  issue  as  to  a  defendant  in  whose 
favor  the  justice  rendered  judgment  against 
plaintiff.— Kennedy  v.  Anderson,  152  P.  894. 

4s>l9l  (Okl.)  Where  an  appeal  from  a  jus- 
tice's court  to  the  county  court  is  dismissed,  and 
the  cause  remanded,  and  execution  issues  from 
the  justice's  court  and  is  returned  no  property 
found,  there  is  a  breach  of  the  appeal  bond  ren- 
dering principal  and  sureties  thereon  liable  for 
the  original  judgment,  with  interest  and  costs. 
—Witter  V.  Jackson-Warner  C!o.,  152  P.  129. 


4=sl9l  (OkL)  Where  a  garnishee's  attempted 
appeal  from  a  justice's  order  which  is  not  ap- 
pealable, is  dismissed,  the  makers  of  the  appeal 
bond  are  not  liable  thereon. — Spaulding  Mfg. 
Co.  V.  Witter,  162  P.  1079. 


See  Notice. 


KNOWLEDGE. 
LACHES. 


See  Attachment,  ■S=»184;  Creditors'  Suit,  «=» 
23;  EQulty,  «=967,  73;  Vendor  and  Pur- 
chaser, 9=>119. 

LANDLORD  AND  TENANT. 

See  Accord  and  Satisfaction,  «=>1;  Evidence, 
«=s>21,  441;  Frauds,  Statute  of,  <&=353;  Mines 
and  Minerals,  iS=>56-70;  Pleading,  «=s>237; 
Trial.  «=»194. 

nZ.  ZJkKDrORD'S  TITUB  AND  BE- 
VEB8IOH. 

(B)  Batoppel  of  Tenant. 

<8=»68  (Okl.)  Under  Bev.  Laws  1910,  {  8796,  a 
tenant's  attornment  to  a  stranger  does  not  af- 
fect the  landlord's  possession,  unless  made  with 
his  consent  or  pursuant  to  a  ju^ment,  order,  or 
decree.- Beynolds  v.  Brooks,  152  P.  411. 

IV.   TERMS  FOR  TEARS. 

(C)   Bxtenalona,  Renewala,  and  Options  t» 
Farehaae  or  Sell. 

«s>90  (C!al.)  Notwithstanding  Code  Civ.  Proc.  | 
1161,  subd.  2.  the  presumption  that  a  tenant  oi 
agricultural  lands  who  holds  over  for  60  days 
without  demand  for  possession  b^  the  landlord 
holds  under  the  terms  of  the  original  lease  may 
be  rebutted.-Oowell  v.  Snyder,  152  P.  920. 

Vn.   PREMISES  AND  EKJOTMENT 
AITD   1TSE   THEREOF. 

(B)  Posaeaslon.  Bnjoyment,  and  Use. 

«=»I32  (OkL)  Evidence,  in  a  lessee's  action  for 
being  deprived  of  crops,  held  to  show  that  the 
taking  of  the  leased  premises  by  defendants, 
the  lessors,  was  tortious. — De  Arman  v.  Oglesby, 
152  P.  356. 

Where  a  lessee  is  wrongfully  dispossessed,  the 
measure  of  his  damages  is  the  rental  value  of 
the  land,  plus  the  lab<»  of  preparing  it  for  the 
reception  of  crops. — Id. 


(D) 


Bepalm,  Inanvanee,  and  Improve- 
uenta. 


^=9 1 57  (Wash.)  A  covenant  in  a  lease,  binding 
lessee  to  make  improvements  is  for  the  benefit 
of  the  lessor,  who  may  waive  it— Bidpath  v. 
Clausin,  152  P.  711. 

That  a  lessee,  in  a  lease  containing  covenant 
binding  him  to  make  improvements,  gave  a  bond 
of  indemnity,  held  to  disclose  that  the  parties 
intended  that  the  lessor  should  only  be  indemni- 
fied against  loss  for  any  breach  of  covenant. 
—Id. 

A  lessor  held  to  waive  covenants  in  a  lease 
binding  lessee  to  make  improvements,  preclud- 
ing him  from  recovering  damages  for  lessee's- 
breach. — Id. 

A  lessor,  agreeing  to  plans  for  construction^ 
by  lessee  of  a  -store  front,  held  not  entitled  to 
insist  on  construction  of  a  front  of  another  kind. 
-Id. 

«=9l59  (Mont)  Under  Bev.  Codes,  H  6226. 
5227,  a  tenant  has  no  redress  in  damages  for 
injury  to  person  or  property  consequent  upon 
his  landlord's  failure  to  repair  the  premises 
after  notice  to  do  so;  the  tenant's  remedy  being 
to  make  the  repairs  and  call  on  the  landlord  for 
reimbursement. — Bush  v.  Baker,  152  P.  750. 

Under  Bev.  Codes,  {  6227,  where  a  tenant  re- 
paired premises  at  a  cost  not  exceeding  one 
month's  rent  after  notice  to  the  landlord,  de-- 
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ducting  the  cost  from  the  rent,  he  coald  repair 
a  subsequent  dUai>idation  and  deduct  the  cost, 
though  the  cost  of  both  repairs  exceeded  a 
month's  rent — Id. 

®=>I59  (Wash.)  In  absence  of  words,  or  con- 
duct, or  subsequent  agreement,  the  law  implies 
damages  from  a  lessee's  breach  of  covenant  to 
make  improvements  and  repairs,  but  a  waiver 
by  lessor  prevents  ■  recovery. — Ridpath  v.  Glau- 
sfn,  152  P.  7U. 

Kvidence  held  competent  to  show  a  waiver  by 
a  lessor  of  performance  by  lessee  of  covenants 
to  make  alterations.— Id. 

A  lessor,  in  a  lease  binding  lessee  to  make 
improvements,  may  not  recover  the  reasonable 
cost  of  removal  of  a  vault  constructed  by  the 
lessee,  and  also  the  value  of  iron  doors  on  the 
vault,  which  the  lessee  removed. — Id. 

Vm.  BEHrX  AND  ADVAHOEB. 

(A)  Rlvhts  «B«  litabllltles. 

€=9|90  (Okl.)  Where  the  lessors  on  August 
26th  declared  a  forfeiture  and  took  and  retain- 
ed possession  of  premises  for  nonpayment  of 
rent  due  August  20tb,  and  it  did  not  appear 
that  the  tenant  had  abandoned  the  premises, 
held  that  the  lessors  were  entitled  to  recover 
the  proportionate  amount  of  the  monthly  rental 
due  August  26th,  and  not  the  entire  monthly 
rental.— Conner  v.   Warner,  152   P.  lllft 

Where  a  landlord  forcibly  takes  possession 
of  premises  without  the  tenant's  consent  and 
retains  same,  be  cannot  recover  to  exceed  the 
rent  due  when  he  took  possession. — Id. 
9=3 1 95  (Okl.)  Where  a  tenant  wrongfully  aban- 
dons the  premises,  the  landlord,  at  his  election, 
may  enter  and  terminate  the  contract  and  re- 
cover rent  to  time  of  abandonment,  or  may 
leave  the  premises  vacant  and  sue  for  the  en- 
tire rent,  or  may  if  possible,  give  notice  of  re- 
fusal to  accept  a  surrender  and  sublet  for  the 
tenant's  benefit— Conner  t.  Warner,  152  P. 
1116. 

(B)  AaMOBS. 

9=>23l  (Utah)  Evidence  held  to  show  sticb 
knowledge  on  the  part  of  the  landlord  of  in- 
tended use  of  premises  for  houses  of  prostitu- 
tion that  she  cannot  recover  the  rent. — Boyd  t. 
Topham,  152  P.  1185. 

(O)  Uen. 

€=>252  (Wash.)  A  landlord,  who  procured  a 
hop  broker  to  buy  his  tenant's  crop  to  obtain 
money  for  rent  due,  and  received  part  of  the 
proceeds  thereof,  cannot  hold  the  broker  for 
eloignment  of  the  hops. — Banning  v.  Livesley, 
152  P.  4. 

«s>254  (Wash.)  Consent  by  a  landlord  to  the 
sale  of  crops  raised  on  his  land  waives  his  lien, 
and  receipt  of  proceeds  as  rent  with  knowledge 
ratifies  the  sale.— Banning  v.  Livesley,  152  P.  4. 

IX.  BE-EXTRT  AND  REOOVERT  OF 
POSSESSION  BT  XJUn>I.ORD. 

9=3291  (Mont.)  District  court,  to  which  action 
for  unlawful  detainer  came  from  justice's  court 
on  an  amended  complaint  alleging  a  demand  for 
possession  unless  rent  was  paid,  defendant's  re- 
fusal to  surrender  or  pay,  and  his  retention  un- 
til forced  to  give  premises  up  by  process,  had 
jurisdiction  to  try  the  cause  upon  the  question 
of  rent  alone,  under  Rev.  Codes,  i  6713.- Bush 
v.  Baker,  152  P.  750. 

Under  Rev.  Codes,  g  7283,  to  support  a  recov- 
ery of  rents  In  an  action  for  unlawful  detainer, 
plaintiff  must  establish,  and  the  jury  find,  that 
there  has  been  an  unlawful  detainer. — Id. 

X.  BENTINO  ON  SHARES. 

9=3326  (Okl.)  Crop  rents  for  agricultural  land 
are  payable  when  the  crop  matures  and  is  ready 
for  harvesting  or  market— Pruitt  v.  Carter,  152 
P.  1081. 

9=>33l  (Okl.)  Where  it  clearly  appeared  that 
defendants  leased   the  land,   defenses  excusing 


nonpayment  of  rent  should  be  alleged  and 
proven  by  defendants.- Pruitt  t.  Carter,  162  P. 
1081. 

LANDS. 

Se«  Public  lAiids. 

LARCENY. 

See  Criminal  Law,  9=s>S69 ;  Embecalement; 
Indictment  and  Information,  9=>137. 

I.  OFFENSES   AND    BESPONSIBIUTT 
THEREFOR. 

9=»5  (Wash.)  Animals  ferae  nature,  while  they 
are  reclaimed,  are  the  subject  of  laroenj. — 
Graves  v.  Dunlap,  152  P.  632. 

XI.   PROSEOUTION  AND  PVNISH. 
MENT. 

(B)  BTldenee. 

9=>55  (Cal.App.)  In  a  prosecution  for  grand 
larceny,  evidence  held  sufficient  to  show  that 
plaintiff  was  either  guilty  of  the  direct  theft  of 
the  goods,  denounced  by  Fen.  Code,  }  484,  or  of 
that  form  of  larceny  denounced  bv  section  485 
relating  to  the  recent  possession  of  stolen  prop- 
erty.—People  V.  Brown,  152  P.  58. 
9=>55  (OkLCr.App.)  Where  defendant's  expla- 
nation that  he  bought  the  alleged  stolen  cattle 
was  undisputed  and  was  supplemented  by  tes- 
timony of  his  good  character  and  honesty,  hi* 
conviction  was  unauthorized. — Graham  v.  State, 
152  P.  136. 

9=>5S  iOU.Cr.App.)  Evidence  held  to  sustain  a 
conviction  of  theft  of  hogs.— Linn  t.  Stat&  162 
P.  33a 

93>64  (OU.Cr.App.)  The  presumption  aridng 
from  the  possession  of  recently  stolen  property 
is  insufficient  to  sustain  a  conviction,  where 
the  state's  evidence  raises  a  presumption  in  fa- 
vor of  an  innocent  possession,  and  there  ia  no 
evidence  of  a  felonious  taking. — Graham  ▼. 
State,  152  P.  136. 

LATERAL  SUPPORT. 

Sea  Municipal  Corporations,  9=»404. 

UW  OF  THE  CASE. 

See  Appeal  and  Error,  9»863,  1097,  llOS. 

LEASE. 

See  Evidence,  <S=»441 :  Frauds,  Statute  of,  9=> 
53;  Landlord  and  'Tenant;  Mines  and  Min- 
erals, 9=956-79;    Railroads,   9=>134. 

LEGACY  TAX. 

See  XaxatlMi,  93>856-888. 

LEWDNESS. 

See  Prostitution. 

LIBEL  AND  SLANDER. 

See  Judgment  9=>199. 

VX.  CRIMINAL   BESPONSIBIZJTT. 

(A)   Ofleiuea. 

9:9145  (Kan.)  A  published  article  relative  to 
an  investigation  to  determine  whether  a  tax- 
payer had  listed  all  his  personalty  and  mon«r 
held  not  libelous  on  its  face. — State  t.  Hd£^  lt& 
P.  642. 

(B)  Proaeoatlom  and  Pnnlahaient. 

9=9 1 52  (Kan.)  An  innuendo  is  used  to  explain 
the  meaning  of  words  employed,  but  not  to 
change  or  enlarge  their  natural  meaning,  and 
whether  the  publication  is  libelous  per  se  or  the 
language   thereof   will   bear  the  interpretation 
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ascribed  to  it  in  the  innuendo  are  questions  vt 
law  for  the  eonrt.— State  t.  Huff,  162  P.  042. 

An  innuendo  in  which  it  was  alleged  that  de- 
fendant implied  that  a  taxpayer  had  money  on 
hand  subject  to  taxation,  which  he  failed  to 
list,  and  tiiat  he  had  falsely  sworn  to  a  person- 
al property  statement,  heU  to  place  an  unau- 
thorized interpretation  on  a  publication  stating 
that  money  in  the  taxpayer's  nands  in  the  coun- 
ty and  beionnng  to  a  nonresident  waa  aubject 
to  taxation.-— Id. 

LICENSES. 

See  Appeal  and  Error,  €=>36;  Commerce,  «=» 
64;  Constitutional  taw,  <&=»205,  230,  287: 
Intoxicating  Liquors,  €=350-69;  Mines  and 
Minerals,  e=>56;    Railroads,  «=»358. 

X.  FOB  OOCUFATION8  AHS  FBIVX- 

«=>9  fWyo.)  Comp.  St.  1910,  {$  2986-8006. 
providing  for  the  regulation  and  inspection  of 
nursery  stock,  and  requiring  a  license  for  the 
sale  thereof,  held  a  proper  exercise  of  the  police 
power.— Welch  v.  Nelson,  162  P.  788. 
«s>7  (Cal.)  St  1903,  p.  284,  as  amended  by 
St  1907,  p.  766,  and  St  1909,  p.  419,  pro- 
viding for  licensing  itinerant  vendors  of  drugs, 
held  valid  exercise  of  police  power  of  the  state. 
—Ex  parte  Uilstrap,  162  P.  42. 
€=339  (Wyo.)  Nurseryman  who  had  not  paid 
Ueense  fee  exacted  by  Comp.  St  1910,  f  3005, 
held  not  entitled  to  enjoin  interference  with  his 
business  by  horticulture  board,  though  he  also 
Bought  relief  from  demand  for  a  bond  invalidly 
imposed  by  same  section.— Welch  t.  Neloon,  152 
P.  788. 

LIENS. 

See  Agriculture,  9=>11,  15;  Anneal  and  Er- 
ror, <e=j414;  Attachment,  %=»180,  184;  At- 
torney and  Client,  €=>190;  Bailment,  €=> 
18;  Chattel  Mortgages,  «=»138;  Constitu- 
tional Law,  €=>30b;  Corporations,  €=>480; 
Fraudulent  Conveyances,  €=>233;  Home- 
stead. €=397,  lOS;  Landlord  and  Tenant, 
€=3252-254;  Mechanics'  Liens;  Mines  and 
Minerals.  ^=>114,  117;  Mortgages,  €=3151- 
186;  Pledges:  Railroads,  €=>159-189;  Re- 
ceivers. €=3128;  Vendor  and  Purchaser,  €=> 
277,  337;  Waters  and  Water  OourBes,  €=» 
25& 

LIFE  ESTATES. 

Se«  Curtesy. 

LIMITATION  OF  ACTIONS. 

See  Adverse  Possession;  Easements,  €=35,  0; 
Equity,  €=»67,  78;  Executors  and  Adminis- 
trators, €=>437;   Judgment,  €=>910. 

I.  STATUTES  OF  X<IMITATIOII. 

(A)  Nature,  Validity,  and  Coaatrnetlon  In 
General. 

€=»2  (Okl.)  The  law  of  the  forum  ordinarily 
governs  in  respect  to  limitation  of  actions. — 
Uaier  &  Stroh  MiUinery  Co.  v.  HUUker,  162  P. 
410. 

€=36  (Okl.)  Statutes  of  limitations  are  matters 
of  procedure  and  not  of  substantive  "right," 
within  the  protection  of  Const.  Schedule,  i  1, 
preserving  existing  rights.— Anderson  v.  Ken- 
nedy, 152  P.  123. 

llie  two-year  statute  of  limitations  (Rev. 
Laws  1910,  i  4657),  existing  when  an  action  for 
breach  of  warranty  and  based  on  frand  was 
commenced,  controlled,  and  not  the  three-year 
limitation  prescribed  by  the  Indian  Territory 
statute  (Carter's  St  1899,  g  2945),  which  was 
in  force  when  the  cause  of  action  accrued. — Id. 
€=3 1 1  (Okl.)  A  county's  action  for  money  il- 
legally paid  in  excess  of  the  salary  of  its  county 


attorney  is  subject  to  the  statute  of  limitations. 
Rev.  Laws  1910.  f  4657.— Board  of  Com'rs  of 
Woodward  County  v.  Willett,  162  P.  866. 

(B)  Iilqiltatlona   Applicable   to    Particular 
Actiona. 

€=321  (Okl.)  An  action  on  a  judgment  held  not 
an  action  on  a  contract,  and  therefore  barred 
\^ithin  three  years  under  Rev.  Laws  1910,  | 
40.")7,  subsec.  2.— Wukeman  v.  Peter,  152  P. 
455. 

€=>28  (Wash.)  The  right  of  a  city  to  recover 
illegal  interest  payments  made  on  bonds  issued 
to  a  public  contractor  held  governed  by  the 
three-year  statute  of  limitations  (Rem.  &  Bal. 
Code,  I  169,  Bubd.  8),  instead  of  section  167, 
subd.  2,  or  section  165.— City  of  Seattle  v. 
Walker,  152  P.  330. 

€=341  (Kan.)  Code  Civ.  Proc.  S  102  (Gen.  St 
1909,  i  5696),  allowing  croes-demands,  notwith- 
standing the  statute  of  limitations,  held  not  ap- 
plicable to  a  set-off  for  damages,  where  a  spe- 
cial contract  prescribed  conditions  precedent  to 
a  claim  for  damages,  and  that  a  breach  thereof 
should  bar  recovery. — Chicaco,  B.  I.  &  P.  By. 
Co.  V.  Theis,  162  P.  619. 

n.  COUPXTTATIOIT  OF  PERIOD  OF 
LmiTATION. 

(A)  Aecraal    of   Rlsht    ot   Action   or    De- 
fense. 

€=349  (Wash.)  In  an  action  to  recover  illegal 
interest  payments  made  to  a  public  contractor, 
held,  that  the  right  of  action  of  the  city  ac- 
cruer at  the  time  of  the  illegal  payments, 
though  final  settlement  had  not  been  bad. — City 
of  Seattle  v.  Walker,  152  P.  330. 
€=354  (Cal.)  An  account  stated  and  mutually 
accepted  by  the  parties  gives  rise  to  a  new 
cause  of  action,  and,  though  it  does  not  create 
a  written  contract  limitations  on  the  action 
do  not  begin  to  run  until  the  time  when  the  ac- 
count was  stated.— Cowell  v.  Snyder,  152  P. 
920. 

(F)   Ii;norance,  Htatake,  Trnst,  Fraud,  and 
UOBcealment  of  Canae  of  Artton. 

€=3100  (Kan.)  The  record  of  a  deed  executed 
to  defraud  creditors  held  not  to  give  notice  of 
the  fraud.— Underwood  v.  Fosha,  162  P.  038. 

(H)  Commencement  of  Action  or  Other 
Proceedlns. 

€=3 121  (Okl.)  Filing  of  an  amendment,  under 
Rev.  Laws  1910,  §  4790,  adding  the  names  of 
brothers  and  sisters  as  plaintiffs,  in  an  action 
for  death,  held  to  relate  back  to  the  commence- 
ment of  the  action  by  the  mother  so  as  to  defeat 
a  plea  of  the  statute  of  limitations,  section 
4(302.— MoBtenbocker  v.  Shawnee  Gas  &  Electric 
Co..  152  P.  82. 

€=3127  (Cal.)  The  institution  of  an  action  on 
an  account  will,  where  the  complaint  was 
amended  to  state  a  cause  of  action  on  an  ac- 
count stated  growing  out  of  the  same  transac- 
tion, stop  the  running  of  limitations  on  the  lat- 
ter action.— Cowell  v.  Snyder,  152  P.  920. 
€=3 1 27  (Cal.App.)  In  view  of  general  allega- 
tion of  complaint  for  collision  of  street  car  with 
pedestrian,  an  amendment  h^ld,  as  regards  lim- 
itations, not  to  add  a  new  cause  of  action  or 
even  a  new  act  of  negligence. — Arbunich  v. 
United  Railroads  of  San  Francisco,  152  P.  61. 

V.  PI.EADIHO.  EVIDENCE,  TRIAX, 
AND  BEVIEW. 

^»I77  (Cal.)  Amended  complaint  for  money 
due  on  open  account  sufficiently  ne|;atives  stat- 
ute of  limitations  by  alleging  that  indebtedness 
arose  within  four  years  "last  past"— Pike  ▼. 
Zadig,  102  P.  923.  j 
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>  1 79  (Col.)  Complaint  held  not  bad  for  ahow- 
ing  bar  of  statute  of  limitations,  unless  it  af- 
firmatively shows  action  to  be  necMsarily  barred. 
—Pike  V.  Zadig,  152  P.  923. 

LIMITATION  OF  LIABILITY. 

See  Carriers,  «=>158, 160,  180. 

LIQUIDATED  DAMAGES. 

See  Damages,  «=»76-S5. 

LIQUOR  SELLING. 

See  Intozicatins  Uqaora. 

LITIGIOUS  RIGHTS. 

See  Assignments,  ^=323. 

LITTORAL  RIGHTS. 

See  Navigable  Waters,  4=>44. 

LIVE  STOCK. 

See  Carriers,  «=>230. 

LOCAL  OPTION. 

See  Intoxicating  liquors,  4sal4-32. 

LOGS  AND  LOGGING. 

0=93  (CaLApp.)  Where  contract  for  removal  of 
timber  requires  payment  of  stumpage  and  also 
removal  of  timber  cut  before  a  certain  date, 
everj^  requirement  is  a  portion  of  the  consid- 
eration, and  a  contractor  cannot  establish  i>er- 
formance  by  a  showing  of  payment  for  stump- 
age  alone.— Mankins  v.  Forward  Movement  Syn- 
dicate, 152  P.  313. 

«=»IS  (Okl.)  Where  timbers  have  lodged 
against  a  bridge  during  high  water,  the  owners 
of  the  bridge  may  give  the  timber  to  a  third  per- 
son on  condition  that  he  retrieve  same  with  dis- 
patch.— Nolnn'  v.  Board  of  Com'rs  of  Grant 
County,  152  P.  63. 

To  transfer  ownership  to  timbers  carried 
away  by  high  water,  it  b  not  necessary  to  de- 
liver manual  possession. — Id. 

LOOKOUTS. 

See  Railroads,  «=>416. 

LOSS. 

See  Partnership,  «=»12. 

LUMBER. 

Se«  Logs  and  Logging. 

LUNATICS. 

See  Insane  Persons. 

MAINTENANCE. 

See  Champerty  and  Maintenance. 

MALICE. 

See  Homicide,  ^s>158;    Malicious  Prosecution, 
<e=s>23,  33. 

MALICIOUS  PROSECUTION. 

See  Evidence,  «=>317;    Trial,  «=>105. 

n.  WANT   OF   PBOBABIiE  CAUSE. 

€=»22  (Wash.)  That  defendant  had  made  to 
prosecuting  attorney  a  full  and  true  statement 
of  all  facts  concerning  the  crime  within  bis 
knowledge,  and  acted  upon  advice  that  a  pros- 
ecution be  instituted,  constituted  a  good  de- 
fense.—Uightower  v.  Union  Savings  &  Trust 
Co.,  152  P.  lOlS. 


4=>23  (Wash.)  The  want  of  probable  cause  can- 
not be  inferred  from  the  existence  of  malice  bnt 
must  be  expressly  shown. — Hightower  ▼.  Union 
Savings  &  Trust  Co.,  152  P.  lOlS, 

m.  HAUCE. 

9=333  (Wash.)  Plaintiff,  showing  dismissal  of 
prosecution,  establishes  a  prima  facie  case  of 
want  of  probable  cause,  but,  if  such  case  is 
overcome  by  proof  of  pro4>able  cause,  the  issue 
of  malice  becomes  immaterial. — Hightower  t. 
Union  Savings  &  Trust  Co.,  152  P.  lOlS. 

V.  ACTIONS. 

€=»59  (Wash.)  Evidence  of  malice  is  inadmia- 

sible   to   show   the   want  of  probable   cause. — 

Hightower  v.  Union  Savings  &  Trust  Co.,  152 

P.  1015. 

®=97l  (Wash.)  The  existence  of  the  facts  neo 

essa 

for 


essary  to  establish  probable  cause  is  a  question 
for  the  juty,  but  the  facts  necessary  to  estab- 
lish  probable  cause  are  for   the  court — High- 


tower V.  Union  Savings  &  Trust  Co.  152  P. 
1015. 

MALPRACTICE. 

See  Physicians  and  Surgeons. 

MANDAMUS. 

See  Courts,  <S=»207. 

I.   NATURE  ANS  OBOVNDS  IN  OEN- 
ERAI.. 

9=9 10  (Kan.)  Mandamus  will  not  lie  to  enforce 
an  order  of  the  Public  Utilities  Commission 
before  it  is  finally  and  completely  made. — State 
V.  FlanneUy,  152  P.  22. 

9=>I4  (Gal.App.)  Contractors  for  reclamation 
work,  seeking  mandamus  to  compel  trustees  of 
the  district  to  caU>  in  an  assessment  to  pay  war- 
rants issued  to  petitioners,  held  not  required  to 
bav^  demanded  that  the  trustees  perform  their 
duty.— Moreing  v.  Shields,  152  P.  964. 
9=>I5  (Kan.)  Mandamus  will  not  lie  to  enforce 
an  order  of  the  Public  Utilities  Commission, 
fixing  rates  for  service  rendered  b^  a  public  util- 
ity, where  the  rates  fixed  are  unjust,  unreason- 
able, or  not  compensatory. — State  v.  FlanneUy, 
152  P.  22. 

9=»I9  (OkL)  In  mandamus  against  a  county 
clerk  to  compel  him  to  issue  a  warrant  on  the 
county  treasurer,  after  termination  of  his  official 
authority,  his  successor  cannot  l>e  substituted.— 
Crigler  v.  Nichols,  152  P.  343. 

H.  SUBJECTS  ANB  PUBPOBES  OF 
BEIJEF. 

(B)    Acts   and   ProceedinarB  of  Pablle   OS' 
cers  and  Boards  and  Hnniclpalittna. 

9=972  (Cal.App.)  The  writ  of  mandate  cannot 
issue  to  control  or  interfere  with  the  exercise  of 
a  legal  discretion  committed  to  an  inferior  tri- 
bunal.—Moreing  V.  Shields,  162  P.  S64. 
9=s>79  (Kan.)  Mandamus  will  not  lie  to  compel 
a  county  superintendent  to  certify  an  amount 
necessary  to  "maintain"  a  hi^h  school,  under 
Laws  1911,  c  263,  requiring  bim  to  certify  the 
amount  required  "to  aid"  a  district  maintain- 
ing a  high  school,  after  he  has  in  good  faith 
certified  the  amount  necessary  to  "aid"  in  main- 
taining the  school.— -State  y.  Levitt,  152  P.  18. 
(S=»97  (CaLApp.)  Under  Pol.  Code,  |  3466,  as 
amended  by  St  1911,  p.  645,  mandamus  would 
issue  to  force  reclamation  trustees  to  call  in 
enough  of  an  assessment  to  meet  warrants  held 
by  contractors  with  whom  the  trustees  bad 
agreed  to  pay  such  warrants  on  or  before  a 
date  within  two  yeaiB  of  issuance. — Moreing  ▼. 
Shields,  152  P.  964. 

Under  Pol.  Code,  §  3466,  as  amended  by  St 
1911,  p.  64a,  mandamus  would  issue  to  force 
reclamation  trustees  to  call  in  enough  of  an 
assessment  to  meet  warrants  held  by  contrac-. 
tors  with  whom  the  trustees  had  agreed  to  pay 
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snch  warranta  -within  two  years,  thongh  the 
contractors  knew  at  the  time  that  an  election 
would  determine  the  queBtion  of  paying  for  the 
work  by  sale  of  a  bond  issue. — Id. 

m.  JTTBISDIOTIOH.  PKOCEEDIHaS, 
AKD   REIiTRF. 

«s>l87  (CaLApp.)  Where  defects  of  form  in 
the  warrant  which  relator,  a  discharged  high 
school  principal,  was  seeking  to  force  respond- 
ent's superintendent  of  schools  to  approve,  were 
not  pointed  out  when  the  warrant  was  present- 
ed for  approval  or  insisted  upon  in  the  return 
to,  or  hearing  on,  the  alternative  writ  of  man- 
date, they  would  not  be  considered  on  appeal.— 
Smith  v.  Cloud.  152  P.  950. 

MAPS. 

See  Evidence.  «=9339. 

MARRIAGE. 

See  Breach  of  Marriage  Promise;  Divorce; 
Husband  and  Wife. 

MARRIED  WOMEN. 

See  Husband  and  Wife. 

MASTER  AND  SERVANT. 

See  Africulture,  «=»11,  15 ;  Appeal  and  Error, 
«=>1001,  1039;  Attai-hincnl,  <E=5 ;  Uptipfi- 
cial  Associations,  4=j1S);  Commerce.  €=i27; 
Constitutional  Law.  ig=i70.  275;  CoiintiBS, 
«=»209,  210;  Dam.iKcs.  €=37;  Evidence, 
^=9317;  Injunction,  c5=3 106;  Neglia(?nce,  C» 
101;  Release,  «=»n ;  Torta,  *=»iO;  Trial, 
«s>191,  251. 

I.  THE  BEI.ATIOH. 
(B)  Statotory  Reamlatlon. 

4=»l  I  (Okl.Cr.App.)  To  punish  an  employer  ot 
bis  agent  for  simply  proposing  certain  terms 
of  employment  under  circumstances  devoid  of 
coercion,  duress,  or  undue  influence  has  no 
reasonable  relation  to  a  declared  statutory  pur- 
pose of  repressing  coercion,  duress  or  undue  in- 
fluence—Berais  V.  State.  152  P.  456. 
i8=»l4"/2jNew,  vol.  22  Key-No.  Series] 

(Wash.)  The  Employment  Agency  Law, 
a  1-3,  prohibiting  the  charging  of  tees  for 
securing  employment,  held  not  to  apply  to  teach- 
ers' agency,  where,  for  commission  payable  out 
of  the  salary  and  a  small  listing  fee,  positions 
were  secured  for  teachers. — Huntworth  v.  Tan- 
ner, 162  P.  52S. 

(C)  Termination  and  Dlaobarce. 

9=»20  (OkL)  "Permanent  employment"  ordi- 
narily means  employment  for  an  indefinite  pe- 
riod, which,  in  the  absence  of  some  special  con- 
sideration, may  be  arbitrarily  severed  at  any 
time  by  either  party.— McKelvy  v.  Choctaw  Cot- 
ton Oil  Co.,  162  P.  414. 

9s>29  (Okl.)  Either  party  may,  for  sufficient 
cause,  terminate  on  employment,  though  it  be 
for  a  definite  term. — McKelvy  v.  Choctaw  Cot- 
ton Oil  Co.,  152  P.  414. 

«==>30  (Okl.)  Either  party  may,  for  sufficient 
cause,  terminate  an  employment,  though  it  be 
for  a  definite  term.— McKelvy  v.  Choctaw  Cot- 
ton Oil  Co.,  152  P.  414. 

4=341  (Okl.)  The  measure  of  damages  for 
breach  of  a  contract  for  the  use  of  plaintiffs 
well-drilling  outfit  and  his  personal  services  for 
two  months  was  the  difference  between  the  con- 
tract price  and  what  plaintiff  was  reasonably 
able  to  earn  by  other  similar  employment,  aft- 
er deducting  the  expenses  of  such  other  employ- 
ftient— Robertson  v.  Vandeventer,  152  P.  107. 


n.  SERVICES    AKD    COMPENSATION. 

(B)   IVaKea    and    Other    Remnnernttoa. 

®=>72  (Okl.)  Compensation  for  work  within  the 
scope  of  an  employe's  duties,  which  work  ia 
performed  in  addition  to  the  usual,  but  not  fix- 
ed, hours  for  a  day's  work,  cannot  be  recovered, 
in  the  absence  of  a  specific  contract  or  control- 
ling custom  authorizing  such  recovery. — Mc- 
Kelvy T.  Choctaw  Cotton  OU  Co.,  152  P.  414. 


m. 


MASTER'S  liABIXXTT  FOB  IN- 
JURIES  TO   SERVANT. 


(A)  Hatnre  and  Bxtent  in  General. 

®=s>87  (Idaho)  The  trial  of  the  case  on  the  the- 
ory that  it  came  within  the  Employers'  Liabil- 
ity Act  held  error,  in  view  of  the  facts  shown, 
though  the  complamt  was  framed  on  the  theory 
that  the  case  was  governed  by  such  act. — Sumey 
V.  Craig  Mountain  Lumtoer  Co.,  152  P.  181. 

Plaintiff  held  not  employed  "in  or  about"  de- 
fendant's mill  within  the  Employers'  Liability 
Act,  i  1,  where  he  was  at  work  six  miles  or 
more  from  the  sawmill. — Id. 

The  Employers'  Liability  Act  takes  the  place 
of  the  common-law  liability  in  cases  to  whidi 
it  is  applicable. — Id. 

The  Employers'  Liability  Act  is  onl^  ap- 
plicable to  the  specific  cases  enumerated  in  the 
act- Id. 

<^=387  (Or.)  Employers'  Liability  Act,  f  1,  re- 
lating to  precautions  by  employers,  held  not  re- 
stricted to  the  particular  persons  mentioned  in 
the  section,  but  to  extend  to  all  persons  having 
charge  of  or  responsible  for  any  work  involving 
danger  or  risk  to  employes. — Mackay  v.  Com- 
mission of  the  Port  of  Toledo,  152  P.  260. 

A  municipal  corporation  designated  a  port, 
incorporated  under  L.  O.  L.  |§  6114-6125,  and 
liable  at  common  law  for  injury  to  employes 
while  engaged  in  actual  ministerial  work,  was 
subject  to  the  provisions  of  the  Employers  Lia- 
bility Act— Id. 
«=987y2  [New,  vol.  16  Key-No.  Series] 

(wash.)  Applicability  of  Workmen's  Com- 
pensation Act  held  to  depend,  not  on  principal 
business,  but  to  attach  if  any  department  is 
extrahazardous.- State  v.  Business  Property 
Security  Co.,  162  P.  334. 

€=388  (Mont.)  Where  a  servant  is  loaned  to 
another,  he  becomes  temporarily  the  servant 
of  such  other  and  subject  to  h&  control. — El- 
linghouse  v.  Ajax  Live  Stock  Co.,  152  P.  481. 
<S=388  (Wash.)  A  master  owes  no  duty  except 
protection  against  willful  injury  to  a  volunteer 
assisting  his  servant- Qeer  v.  Sound  Transfer 
Co.,  152  P.  691. 

(B)   Toole,  Machinery,  Appliancea,  and 
Flacea  for  Work. 

4=9 10 1,  102  (Or.)  Employers  held  not  insurers, 
but  liable  only  for  negligence,  the  test  of  which 
is  the  ordinary  usage  of  the  business. — ^Adams 
V.  Corvallis  &  E.  R.  Co.,  152  P.  504. 
<S=>  1 07  (Kan.)  The  rule  that  an  employer  must 
furnish  a  reasonably  safe  place  of  work  does 
not  apply  where  the  employ^  furnishes  his  own 
place,  or  where  the  place  Is  continually  chang- 
ing by  reason  of  the  nature  of  the  work. — 
Brooks  V.  Central  Coal  &  Coke  Co.,  152  P.  616. 
4=>I24  (Kan.)  Failure  of  coal  mine  operator  to 
inspect  a  room  in  a  mine  after  shots  had  been 
fired,  to  discover  defects  in  the  roof  and  displac- 
ed props,  held  not  negligence. — Brooks  v.  Cen- 
tral Coal  ft  Coke  O.,  152  P.  616. 

(C)    Methods  of  Work,  Rnlee.  and  Orders. 

4=3 1 37  (Or.)  In  the  absence  of  specific  statu- 
tory requirements,  a  railroad  company  discharg- 
es its  full  duty  to  its  employfe  in  adopting  and 
using  standard  railroad  methods,  rules,  or  sys- 
tems.— Adams  v.  Cor%alli8  &  E.  R.  Co.,  152  P. 
504. 
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(B)  FellOTT  •errantB. 

<&=3|92  (Mont)  Employ^  injured  through  neg- 
ligence of  volunteer  assisting  in  interest  of  third 
person  is  not  his  fellow  servant — Ellinghouse 
V.  Ajax  Live  Stock  Co.,  152  P.  481. 
«s>l92  (Wash.)  Employ^,  who  in  furtherance 
of  his  master's  interest  assisted  the  servant  of 
another  at  his  vrork,  held  to  have  a  right  of 
action  against  the  servant's  master  for  negli- 
gent injury  by  servant — Geer  v.  Sound  Transfer 
Cq^  152  P.  691. 

The  right  of  plaintiff  to  protection  against 
negligence  of  the  servant  of  another,  whom  he 
was  assisting  at  his  work,  heltt  to  depend  on 
an  interest  in  the  work,  as  distinguished  from 
mere  intermeddling. — Id. 

<S==>I93  (Mont.)  A  coworker  who  is  the  servant 
of  a  stranger  to  the  employment  is  not  a  fel- 
low servant  of  an  employ^  injured  by  his  neg- 
ligence.—Ellinghouse  y.  Ajaz  Live  Stock  Co., 
152  P.  481. 

(f)  Riiilta   Aasamed   bT  Servant. 

9s»203  (Or.)  Dispute  as  to  cause  of  plaintiff's 
injury  while  picking  up  lumber  thrown  from  a 
car  by  another  employ*  held  to  involve  a  qnes- 
tion  of  contributory  negligence,  and  not  one  of 
assumption  of  risk. — ^Adams  v.  Corvallis  &  El. 
R.  Co.,  152  P.  504. 

9=»204  (Or.)  The  defense  of  a  servant's  as- 
sumption of  risk  is  not  available  in  an  action 
coming  within  the  provisions  of  the  Employers' 
Liability  Act  (Laws  1911,  p.  16).— Ramaswamy 
V.  Hammond  Lumber  Co.,  152  P.  223. 

<S=3206  (Or.)  Independent  of  the  statute  a  serv- 
ant assumes  the  ordinary  risks  and  dangers  in- 
cident to  bis  employment — Adams  T.  Corvallis 
&  B.  B.  Co..  152  P.  504. 

^»2I7  (Utah)  Fireman  on  engine  held  to  have 
assumed  the  risk  of  falling  into  an  ash  pit,  the 
location  of  which  he  knew,  when  leaving  bis 
engine.— Laub  v.  San  Pedro,  L.  A.  &  S.  It. 
R.  Co.,  152  P.  467. 

®=>2I7  (Wash.)  A  servant  cannot  be  held  to 
have  assumed  the  risk  attendant  upon  a  key  and 
set  screw  projecting  from  revolving  shaft, 
where,  when  the  shaft  was  revolving  the  screw 
and  key  were  not  visible  and  the  servant  bad 
had  no  opportunity  to  observe  the  shaft  when 
not  in  motion. — Olson  v.  Seldovia  Salmon  Co., 
152  P.  1033. 

^=9222  (Or.)  An  emploj[er  did  not  assume  the 
risk  of  injury  in  obeying  the  orders  of  his 
foreman  unless  a  person  of  ordinary  prudence 
would  not  have  done  so. — Adams  v.  Corvallis  & 
E.  B.  Co.,  152  P.  504. 

^9222  (Wash.)  A  servant  cannot  be  held  to 
have  assumed  the  risk  attendant  upon  working 
in  a  certain  place  to  which  he  was  ordered  to  go 
by  his  foreman,  since  the  direction  itself  was  an 
assurance  on  the  part  of  the  employer  that  the 
place  was  a  reasonably  safe  place  to  work. — 
Olson  V.  Seldovia  Salmon  Co.,  152  P.  1033. 

^s»226  (Or.)  An  employe  did  not  assume  risks 
occasioned  by  the  negligence  of  his  employer.— 
Adams  v.  Corvallis  &  E.  B.  Oo.,  152  P.  604. 

(G)   Contributory  NcKKarenoe  of  Servant. 

<&=3227  (Or.)  Dispute  as  to  cause  of  plaintiff's 
injury  while  picking  up  lumber  thrown  from  a 
car  by  another  employ*  held  to  involve  a  ques- 
tion of  contributory  negligence,  and  not  one  of 
assumption  of  risk.— Adams  v.  Corvallis  &  £, 
B.  Co.,  152  P.  504. 

«=»228  (Or.)  Under  Employers'  Liability  Act 
(Laws  lull,  p.  16)  contributory  negligence  is 
not  a  defense. — Ramaswamy  v.  Hammond  Lum- 
ber Co.,  152  P.  223. 

€=>245  (Or.)  Employer  whose  foreman  directed 
employes  to  do  work  in  a  way  different  from  the 
usual  method  held  in  no  position  to  assert  that 
injury  to  one  of  them  was  occasioned  by  bis 


fault— Adams  v.  Corvallis  &  E.  B.  Ca,  152  P. 
504. 

Employ*  held  not  negligent  in  obeying  orders 
unless  risk  is  so  great  that  a  person  of  reason- 
able prudence  would  refuse  to  obey. — Id. 

(H)  Actions. 

€=3258  (Kan.)  An  allegation  that  defendants 
sent  a  load  of  iron  to  be  delivered,  knowing 
that  help  would  be  required  to  unload  it,  that 
the  driver  called  on  plaintiff  to  assist,  and  that 
plaintiff  in  assisting  was  injured  by  a  piece  of 
iron  falling  on  his  hand,  held  not  to  state  any 
actionable  negligence  by  defendant. — Hocken- 
berry  v.  Capital  Iron  Works,  152  P.  628. 
€=>260  (Or.)  In  servant's  action  for  injur;, 
reply  held  sufficient  denial  of  the  affirmative 
defense  of  assumption  of  risk. — Ramaswamy  t. 
Hammond  Lumber  Co.;  152  P.  223. 
^=3261  (Or.)  In  servant's  action  for  Injnry, 
reply  held  sufficient  denial  of  the  affirmative 
deiense  of  contributorv  negligence. — Ramaswamy 
V.  Hammond  Lumber'Oo.,  152  P.  223. 
<g=>265  (OkL)  Doctrine  of  res  ipsa  loqnitor 
holding  that  the  fact  that  a  car  left  the  track 
made  out  a  prima  facie  case  of  negligent  injury 
to  a  shipment  does  not  apply  between  master 
and  servant— Missonti  O.  it  G.  By.  C».  t. 
French,  162  P.  591. 

€=9265  (Or.)  Employ*  claiming  to  have  been 
injured  by  unusual  method  of  work  held  bound 
to  show,  not  only  that  it  was  unusual,  but 
that  it  was  more  dangerous  than  the  ordinary 
method.— Adams  v.  Corvallis  &  E.  B.  Co.,  152 
P.  504. 

A  servant  who  disobeys  the  orders  of  his 
superior  takes  upon  himself  the  burden  of  show- 
ing the  lawful  reason  for  such  disobedience. 
—Id. 

Where  the  jury  finds  an  employer  negligent, 
assumption  of  risk  is  not  presumed. — Id. 
€=>270  (Or.)  In  a  servant's  action  for  injury, 
testimony  as  to  how  the  machinery  in  question 
was  operated  after  the  accident  held  admissible. 
— Bamaswamy  y.  Hammond  Lumber  (To.,  152  P. 
223. 

In  an  action  for  personal  injury  from  danger- 
ous and  unprotected  cogwheels  under  a  table 
in  a  sawmill,  expert  evidence  as  to  whether  a 
place  under  the  ta^le  where  the  oogs  moved 
was  dangerous  was  inadmissible  where  not 
controverted. — Id. 

In  view  of  Employers'  liability  Act  (Laws 
1911,  p.  16)  §  2,  evidence  in  a  servant's  action 
for  injury  held  admissible  as  tending  to  show 
where  the  defendant's  foreman  required  him  to 
work. — Id. 

iS=9280  (Wash.)  Evidence  held  insufficient  to 
show  assumption  of  the  risk  by  which  he  was 
Injured  by  the  plaintiff's  servant— Olson  v.  Sel- 
dovia Salmon  Co.,  152  P.  1033. 
<€=9284  (Wash.)  Whether  a  person,  otherwise  a 
volunteer,  has  an  interest  in  the  work,  render- 
ing the  master  liable  to  him  for  injury  through 
negligence  of  servant,  Is  a  question  for  the  jury. 
—Geer  v.  Sound  Transfer  Co.,  152  P.  691. 

Whether  the  quality  of  the  interest  of  one 
assisting  servant  of  another  is  such  as  to  fasten 
liability  upon  the  master  for  negligent  injury 
by  the  servant  held  a  question  for  the  court 
—Id. 

Whether  the  quantity  of  interest  of  one  as- 
sisting the  servant  of  another  is  such  as  to  ren- 
der the  master  liable  for  injury  received  through 
negligence  of  the  servant  held  a  question  for  the 
jury,  where  there  is  any  evidence  on  which  rea- 
sonable minds  might  differ.— Id. 

Where  plaintiff,  in  his  employer's  interest,  as- 
sisted the  servant  of  another  at  his  work,  evi- 
dence in  action  for  injury  to  plaintiff  by  the 
negligence  of  the  servant  held  sufficient  to  go  to 
the  jury  on  the  question  of  plaintiiTs  interrat  in 
the  work.— Id. 

<g=3285  (Wash.)  In  an  action  by  an  engineer 
engaged  in  interstate  commerce  who  jumped 
from  a  switch  engine  wh|U^|^^i|i^as  derailed,  the 
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question  whether  the  derailment  wav  caused  by 
a  defect  in  the  switch  held  for  the  jury.— Snyder 
V.  Great  Northern  Ry.  Co.,  152  P.  70S. 
€=»286  (Kan.)  Under  the  evidence,  held,  that 
whether  the  injury  to  plaintiff  while  working  in 
a  coal  mine  wag  due  to  a  negligent  failure  of 
defendant  to  furnish  a  safe  place  to  work  was 
for  the  jury. — Van  Book  v.  Hamilton  Coal  & 
Mercantile  Co.,  152  P.  640. 
€5>286  (Or.)  Dnder  Employers'  Liability  Act, 
S  1,  the  question  whether  the  work  involved 
a  risk  is  one  of  fact  for  the  jury. — Mackay  v. 
Commission  of  the  Port  of  Toledo,  152  P.  250. 
<g=>286  (Or.)  Evidence  held  to  make  question 
for  jury  as  to  whether  method  of  unloading  lum- 
ber adopted  by  employer  at  time  employ^  was 
injured  was  different  from  the  usual  one  pursued 
b/ it— Adams  t.  Corvallis  &  B.  B.  Co.,  152  P. 

Whether  method  of  removing  lumber  from  car 
adopted  by  employer  was  reasonably  safe  or  ex- 
posed employs  to  risks  and  danfers  which  ought 
have  been  avoided  h^d  a  queatiMt  for  the  jnnr. 
-Id. 

4s>286  (Wash.)  Evidence  in  a  servant's  action 
for  personal  injuriea  held  sufficient  to  carry  the 
case  to  the  jury  on  the  qneetion  of  the  master's 
negligence.— Olson  v.  Seldovia  Salmon  Co.,  152 
P.  1033. 

^=3289  (Or.)  Employs  in  commencing  to  pick 
up  lumber  shoved  from  a  car  by  another  em- 
ploye after  signaling  the  other  employs  to  stop 
held  not  negligent  as  a  matter  of  law.— ildams  v. 
Conrallia  &  E.  R.  Co.,  162  F.  504. 
«:»293  (Or.)  In  employe's  action  for  injuries 
claimed  to  mive  been  due  to  unsafe  and  danger- 
ous method  of  doing  woik  adopted  by  foreman, 
instructions -AeM  to  fairly  submit  the  question 
to  the  jury.— Adams  v.  Corvallis  iSb  E.  R.  Co., 
162  P.  504 

<S=»296  (Or.)  In  view  of  Employers'  Liability 
Act  (Laws  1911,  p.  16),  declaring  contributory 
negligence  to  be  no  defense,  defendant's  re- 
quested instruction  thereon  held  properly  modi- 
fied.— Ramaswamy  v.  Hammond  Ijaml>er  Co.. 
152  P.  223. 

nr.  T.1ABTT.TTIES   FOB   UfJITBIIIB   TO 
THIRD  PEBBONS. 

(A)  Aeta  «r  OmlasloAa  ot  B^rrmnt. 

«»30l  (Mont.)  Where  an  employs  is  injured 
by  the  negligence  of  a  coworker  who  is  a  serv- 
ant of  a  stranger  to  the  employment,  the  stran- 
ger is  liable  to  the  injured  employs  if  Uie  neg- 
ligent act  was  within  the  scope  of  the  cowork- 
er's duty  to  bis  master.— Ellinghouse  v.  Ajar 
Uve  Stock  Co.,  152  P.  481. 
^»302  (Kan.)  A  railroad  company  held  not 
liable  for  damages  from  a  fire  maintained  by 
railroad  laborers  otitside  the  scope  of  their  em- 
ployment for  their  own  domiestic  purposes  on 
the  right  of  way.— IretMi  v.  Atchison,  T.  &  S. 
F.  Ry.  Co.,  162  P.  625. 

®:»302  (Mont.)  The  scope  of  a  servant's  em- 
ployment is  determined  by  the  furtherance  of 
bis  master's  business,  and  not  by  obedience  to 
his  master's  direction. — Ellinghouse  v.  Ajaz 
live  Stock  Co.,  152  P.  481. 

A  master  is  not  liable  to  a  person  injured 
by  his  servant  while  engaged  m  business  of 
his  own.— Id. 

$s>305  (Mont.)  A  master  is  not  excused  from 
liability  for  Injury  caused  by  act  of  servant 
Tiithin  the  scope  of  his  duty  merely  because  the 
act  was  a  deviation  from  his  directions,  or  with- 
out his  knowledge,  or  in  excess  of  his  antbority. 
—Ellinghouse  v.  Ajax  Live  Stock  Co.,  iSSL  P. 
481. 

(O)  Aetloaa. 

9=»329  ^Mont.)  Complaint  for  personal  injuries 
to  sawmill  hand  caused  by  employs  of  ranch- 
owners  held  bad  for  failure  to  show  latter  to 


be  servant  of  mfllowners. — E3Unghouse  v.  Ajax 
Live  Stock  Co..  152  P.  481. 
€=>330  (Or.)  Where  an  injury  to  third  person 
results  from  the  negligence  of  a  driver  regular- 
ly employed  by  the  owner  of  an  automobile, 
the  burden  of  rebutting  the  inference  that  he 
was  acting  within  the  scope  of  his  authority  is 
on  the  employer. — Kahn  v.  Home  Telephone  & 
Telegraph  Co.  of  Portland,  152  P.  240. 
®=>332  (Mont.)  Where  plaintiff  was  injured  by 
servant  of  stranger  to  the  employment,  who 
joined  in  work  in  interest  of  his  employers, 
evidence  on  the  issue  whether  the  negligent  serv- 
ant was  acting  in  the  line  of  his  dut}',  held 
sufficient  to  go  to  the  jury.— Ellinghouse  v. 
Aiax  Live  Stock  Co.,  152  P.  481. 

Where,  in  an  action  against  a  master  for  in- 
juries  caused  by  the  negligence  of  his  servant, 
there  is  no  conflict  in  evidence,  the  question  of 
liability  is  for  the  court,  but  in  case  of  con- 
flict the  question  is  for  the  jury.— Id. 

MATERIALITY. 

See  Alteration  of  Instruments. 

MAXIMS. 

See  Equity,  «=966. 

MEASURE  OF  DAMAGES. 

Se«  Damages,  «=>112,  218. 

MECHANICS'  LIENS. 

See  Appeal  and  Error,  ®=»1000 ;  Constitution- 
al Law,  ^=»300;  Mines  and  Minerals,  e=> 
117;  Mortgages,  "SialSl-  Railroads,  €= 
169,  189;   etatntes,  «=»116;    Trial,  «=»3»7. 

I.  NATmEtE,  OBOUiroS,  AMD  SUB- 
JEOT-MATTEB  IN  6ENERAI.. 

€=»!  (Okl.)  The  operation  and  extent  of  the 
materialmen's  and  mechanics'  lien  law  are  limit- 
ed by  the  statute. — Basham  v.  Goodholm  &  Spar- 
row Inv.  Co.,  162  P.  4ie. 

II.   BIGHT  TO  UEN. 
(C)  Avreeaaent  or  Conseat  of  Orrmor. 

^s»57  (Kan.)  Where  trustees  allowed  the  bene- 
ficiary to  occupy  the  property  and  the  house  was 
nearly  destroyed  by  nre  and  he  rebuilt  it,  using 
insurance  taken  out  by  him,  but  not  paying 
for  all  the  lumber,  held  that  a  mechanic's  lien 
could  not  attach  to  the  revenue  of  the  property 
because  of  a  provision  of  the  will.— Pond  v. 
Harrison,  152  P.  655. 

9=>57  (Utah)  Materialmen  held  to  have  no  lien 
as  against  owner  for  materials  furnished  to  oc- 
cupying claimant  fraudulently  holding  realty 
and  in  face  ot  recorded  mortgage. — Doyle  v. 
West  Temple  Terrace  Co.,  152  P.  IISO. 
®=»64  (Wash.)  Under  Rem.  &  Hal.  Code,  § 
1130,  one  performing  labor  in  erection  of  build- 
ing which  vendee  had  agreed  to  erect  held  entitl- 
ed to  lien  against  the  fee  in  view  of  relation  iie- 
tween  vendor  and  vendee. — Adams  v.  Dose,  162 
P.  9. 


IV.   OPEBATION 
(B)  Prop«rtr, 


AND 


Batatea,     and 
feoted. 


EFFECT. 
Rlchta    At- 


9=9 1 84  (Kan.)  Where  trustees  allowed  the 
beneficiary  to  occupy  the  property  and  the  house 
was  nearly  destroyed  by  fire  and  he  rebuilt  it, 
using  insurance  taken  out  by  him,  but  not  pay- 
ing for  all  tbe  lumber,  heid  that  a  mechanic's 
lien  could  not  attach  to  the  building  because  it 
had  become  part  of  the  realty^— Pond  v.  Harri- 
son, 152  P.  ^. 

(O)   Prtoritr. 

€=»I98  (Okl.}  A  mechanics'  and  materialmen's 

lien    ordinarily    takes    preference,    as    against 
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other  incumbrances,  according  to  tiie  -time  when 
it  attaches.— Basham  T.  Ooodholm  &  Sparrow 
Inv.  Co.,  152  P.  416. 

VH.  ENFOBOEMEITT. 

«o277  (Aris.)  In  view  of  Civ.  Code  1913,  par. 
9639,  recovery  may  be  had  under  complaint 
seeking  foreclosure  of  a  mechanic's  lien,  which 
averred  an  express  contract,  on  proof  of  the 
furnishing  of  materials  without  an  express  con- 
tract.—Harbridge  T.  Six  Points  Lumber  Co., 
152  P.  860. 

€=»279  (Kan.)  A  person  claiming  a  material- 
man's lien  must  show  that  the  material  was 
purchased  for  and  used  in  the  building. — David 
V.  Doughty,  152  P.  660. 

«=:>28l  (Kan.)  Evidence  that  material  of  the 
same  character  was  used  in  the  building  sus- 
tains a  finding,  in  the  absence  of  discrediting 
circumstances,  that  the  material  furnished  was 
used  in  the  building,  as  claimed. — David  v. 
Doughty,  152  P.  660. 

^=>28l  (Wash.)  Mechanic's  lien  on  farm  build- 
ings covering  three  noncontiguous  tracts  held 
not  foreclosable  on  any  or  all  tracts,  where  evi- 
dence fails  to  show  upon  which  tract  located  or 
that  the  buildings  serve  all  three.— Farrington 
v.  Bushnell,  152  P.  991. 

«=>304  (Ariz.)  Under  Civ.  Code  1913,  par. 
•3C39,  found  in  title  29,  c.  2,  a  materialman  is 
not  entitled  to  a  personal  judgment  against  the 
owner  for  the  contract  price,  though  entitled 
to  a  lien  for  the  reasonable  value  of  property 
furnished.— Harbridge  v.  Six  Points  Lumber 
Co..  152  P.  860. 

MEMORANDA. 

See  Frauds,  Stetute  of,  «s>108-lie. 

MERGER. 

See    Contracts,    45>246;    Judgment,    4=>568- 
598. 

MILITARY  RESERVATIONS. 

See  Public  Lands,  «=>50. 

MINES  AND  MINERALS. 

See  Master  and  Servant,  9=>124. 

I.  PUBUO  BDNERAIi  LANDS. 

(B)  Loeatlon    and    Acqntnltiun    of    Olalasa. 

$s>38  (Idaho)  Complaint  held  to  state  a  cause 
of  action  to  quiet  title  to  certain  mining  ground 
as  against  the  claims  of  defendants.->-Poncia  v. 
Ehgle,  162  P.  208. 

(jumplaint  held  not  to  state  a  cause  of  action 
on  an  adverse  claim  under  Rev.  St.  U.  S.  S| 
2325.  2326.— Id. 

n.  TITLE.   OONVETANOES.  AHD 
CONTRACTS. 

(O)  Ijeasea,  Uoensea,  mndl  Contraeta. 

i8=356  (Okl.)  An  agreement  granting  the  right 
to  explore  for  oil  and  gas  held  a  license,  rather 
than  an  estate  in  the  land. — Mitchell  v.  Probst: 
152  P.  597. 

®=377  (Okl.)  A  provision  of  an  oil  and  gas 
lease  held  to  be  an  option,  and  to  give  the  les- 
sor the  right  to  cancel  unless  the  specified  con- 
ditions were  complied  with. — Mitchell  v.  Probst, 
152  P.  597. 

€=79  (Okl.)  Where  the  sum  agreed  to  be  paid 
for  an  option  given  by  an  oil  and  gas  lease  was 
not  paid  at  the  time  agreed  upon,  held,  that  the 
lessor  had  a  right  to  cancel  the  lease. — Mitchell 
V.  Probst,  152  P.  597. 

In  the  absence  of  any  provision  therefor  in  an 
oil  and  gas  lease  which  amounted  to  an  option, 
held,  that  the  lessor  was  not  required  to  give 
notice  of  his  intention  to  cancel  for  nonpayment 
of  the  sum  agreed  to  be  paid  for  die  option.— Id. 


m.  OPERATION  OF  MINES,  QUAR- 
RIES, AND  WELLS. 

(O)  HiKlita  and  UabUltlea  laeldaat  to 
Worklnv. 

^=»l  14  (Or^  A  lien  notice  complying  with  Ia 
O.  L.  I  7446,  is  good,  though  it  does  not  segra- 
gate  demand  for  overtime  work. — Hainea  Com* 
mercial  Co.  y.  Grabill,  152  P.  877. 

€=»II7  (Or.)  A  complaint  to  foreclose  a  lien 
for  materials  and  labor  on  mining  property  held 
sufficient. — Haines  Commercial  Co.  v.  GrabilL 
152  P.  877. 

In  suit  to  foreclose  lien  for  materials  and  la- 
bor on  mining  property,  brought  against  own- 
er and  lessee,  the  court  granting  relief  cannot 
render  personal  judgment  against  owner. — Id. 

MINORITY  STOCKHOLDERS. 

See  Corporations.  «=>202. 


See  Infants. 


MINORS. 
MISCARRIAGE. 


See  Abortion. 

MISCONDUCT. 

See  New  Trial.  «=>62. 

MISJOINDER. 

See  Parties,  «s»91. 

MISREPRESENTATION. 

See  Fraud. 

MITIGATION. 

See  Damages,  «=>62. 

MODIFICATION. 

See  Appeal  and  Knot,  4=»11S1;    Omtraet^ 

«=>247. 

MONEY  PAID. 

See  Vendor  and  Purchaser.  «S9337. 

MONEY  RECEIVED. 

«=>I7  (CaL)  Pleading  of  common  count  for 
money  had  and  received  held  not  objectionable, 
under  Code  Qv.  Proc  {  426.— Pike  t.  Zadig, 
152  P.  923. 

MORTGAGES. 

See  Appeal  and  Error,  «ss>151;  Chattd  Mort- 
gages; Constitutional  Law,  4ss>300;  Corpo- 
raUons,  «=:>478-482-  Equity,  «=366;  Frauds, 
Statute  of,  <Ss»56 ;  Set-Off  and  Counterclaim, 
«=s»41;  Taxation,  «=>81. 

I.  REQinSITES  AND   VALIDITT. 

(A)  Hatnra  and  Easentiala  of  Conveyanooa 
as  Security. 

4s»6  (Or.)  A  transaction  whereby  purchaaera 
of  land  transferred  the  land  to  a  pledgee  of  the 
purchase-money  mortgage  and  notes,  under  an 
agreement  that  they  might  redeem,  held  a  con- 
ditional sale,  and  not  a  mortgage. — First  Kat. 
Bonk  of  Ontario  v.  Seaweard,  162  P.  883. 

9=928  (Cal.)  A  mortgage,  executed  in  a  foreign 
country  in  pursuance  to  the  requirements  of  a 
trust  deed  and  invalid  because  not  registered, 
held  admissible  as  evidence  to  show  that  the 
trust  deed  was  to  be  an  equitable  lien. — ^Title 
Ins.  &  Trust  Co.  v.  Oalifomu  Devdopment  Go, 
152  P.  542.  pigi,i^g^  t^y  LjOOgle 
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in.  COIT8TBV0TION  AKD  OPEBA^ 
TIOM. 

(C)  Propertr    Hortarsiced,   nnd    Batatca   of 
Partlea  Therein* 

€=>I33  (Okl.)  At  common  law  a  mortgage  or 
lien  on  land  covers  all  snbaequent  buildings 
and  improvements  placed  thereon.— Basham  t. 
Goodfaolm  &  Sparrow  Inv.  Co.,  152  P.  416. 

CO)  I/len   and   Priority. 

<©=>I5I  (Okl.)  Under  Rev.  Laws,  §  3862,  a  duly 
executed  and  recorded  mortgage  takes  preced- 
ence over  a  mechanic's  lien  accruing  after  such 
recording,  even  as  to  improvements  afterwards 
placed  on  the  premises  by  the  materialman.— 
Basham  v.  Goodholm  &  Sparrow  Inv.  €k>.,  162 
P.  416. 

The  lien  given  laborers  on  the  products  of 
their  labor  by  Sess.  Laws  1911,  c.  114,  takes 
precedence  over  a  prior  recorded  mortgage  on 
the  same  premises. — Id. 

Knowledge  of  the  holder  of  a  recorded  mort- 
gage that  the  owner  of  the  land  intends  to  im- 
prove or  is  improving  the  land  will  not  warrant 
subordination  of  the  mortgage  to  a  material- 
man's lien  for  material  furnished  in  making 
snch  improvements. — Id. 

4=>I69  (CaI.App.)  A  suspicion  that  land  is  em- 
barrassed by  some  pre-existing  equity  is  not 
sufficient  to  constitute  notice,  or  to  put  a  sub- 
sequent mortgagee  on  inquiry,  and  tnere  ought 
to  be  undoubted  notice. — Hawke  v.  Oalifornia 
Realty  &  Construction  Co.,  152  F.  959. 
9s>l86  (Cal.App.)  Vendor  whose  vendee  re- 
corded deed  delivered  in  escrow  and  executed 
mortgage  to  defendant  held  to  have  burden  of 
showini;  that  defendant  bad  notice  of  such  ven- 
dor's right  to  a  lien  for  the  purchase  money. — 
Hawke  v.  Oalifornia  Realty  &  Construction  Co., 
162  P.  959. 

Evidence  held  insufficient  to  show  that  Ten- 
dee's  moit^gee  had  notice  of  vendor's  right  to 
a  lien  arising  from  wrongful  use  of  deed  deliv- 
ered in  escrow,  without  securing  the  purciiase 
price  as  agreed.— Id. 

Z.  FOREOLOSUBE  BT  ACTIOX. 

(I)  Jndcment    or    Deeree    aad    Bxeeatloa, 

€=3486  (Cat.)  Paramount  and  adverse  titles 
may  be  adjudged  in  a  foreclosure  suit,  where  the 
adverse  party  is  in  fact  subsidiary  to  the  plain- 
tiff.—Title  Ins.  &  Trust  Co.  v.  California  De- 
velopment Co.,  152  P.  642. 

Adverse  claims  may  be  considered  in  a  fore- 
closure suit,  where  it  is  ^charged  that  such 
claims  were  acquired  fraudulently  for  the  pur- 
pose of  defeating  the  rights  of  the  mortgagee. 
—Id.  • 

(N)  rees  aad  Ooate. 

®=>581  (Or.)  Despite  L.  O.  L.  {  422,  where  a 
pledgee  of  a  purchase-money  mortgage  and  notes 
surrendered  the  collateral  and  took  a  convey- 
ance of  the  land  from  the  mortgagor,  and 
brought  suit  to  declare  the  deed  a  mortgage  and 
to  foreclose  the  same,  attorney's  fees  could 
not  be  recovered,  notwithstanding  a  stipulation 
therefor  in  the  secured  as  well  as  the  collateral 
notes.— First  Nat  Bank  of  Ontario  v.  Sea- 
weard,  152  P.  883. 

XZ.   BEDEMPTIOir. 

4t=359 1  (Oal.)  Under  a  mortgage  covering  an  ir- 
rigation project  constituting  a  single  working 
plant,  the  entire  plant  may  be  sold  without  re- 
serving a  right  of  redemption.— Title  Ins.  & 
Trust  Co.  V.  California  Development  Co.,  152 
P.  542. 

^=>608'/2  (Mont)  Under  stated  conditions,  hM 
laches  barred  a  suit  to  establish  that  a  deed 
was.  a  mortgage.— Riley  v.  Blacker,  162  P.  758. 

Laches  as  a  bar  to  suit  to  establish  a  deed  [ 
as  a  mortgage  is  not  prevented  by  Rev.  Codes,  ' 


i  5723,  allowing  redemption  from  a  lien  any 
time  before  right  of  redemption  is  foreclosed. 

MOTIONS. 

See  Appeal  and  Error,  €=»520;  Dismissal  and 
Nonsuit;  Indictment  and  Information,  ®=» 
i5I=«^«^  ^"^rial,  <8=>136,  138;  Pleading,  «=s> 
845-360;   Trial,  «=>174. 

€=>59  (Mont)  The  record  showing  on  its  face 
that  an  order  was  made  outside  the  district 
where  the  proceeding  was  pending,  and  so  void 
for  want  of  jurisdiction,  should  be  set  aside 
on  motion.— State  v.  District  Court  of  Four- 
teenth Judicial  Dist  in  and  for  Broadwater 
County,  162  P.  763. 

Ex  parte  orders  ostensibly  made  in  the  dis- 
trict where  the  proceeding  was  pending,  ap- 
pearing, on  motion,  to  have  been  made  outside 
It,  and  without  authority,  should  be  set  aside 
on  motion  made  in  such  district— Id. 

MUNICIPAL  CORPORATIONS. 

See  Bribery,  <3=9lO;  Constitutional  Law,  «=» 
129,  278;  Oountiea;  Bminent  Domain,  i^s 
100;  Evidence,  <S=>387;  Injunction,  <S=>77, 
86;  Jndgment  «s>735;  Limitation  of  Ae- 
taons,  «S928,  49;  Master  and  Servant,  «=» 
87;  Schools  and  School  Districts;  iStatutes, 
«=>07;    Street  Railroads,  «=»7d;    Taxation, 

^39183. 

EV.  FROOEEBINOS    OF    COUNCIX   OB 

OTHER  OOVEBNING   BODY. 
(B)  Ordinances  and  Br-L,awa  ta  Oeaeral. 

f^JS!^  (^¥^;)  ^°^«  Rem.  &  Bal.  Code. 
«  7607,  subd.  7,  section  9314,  the  act  of  1911 
(Laws  1911,  p.  54),  and  Spokane  Charter,  S  101, 
ordinance  granting  telephone  franchise  held  sub- 
ject to  referendum. — State  v.  Superior  Court 
for  Spokane  County,  152  P.  11. 
|p>l20  (Okl.)  The  effect  and  purpose  of  an  or- 
dinance establishing  a  sewer  district  from  and 
after  date  of  its  passage  and  approval  is  to  take 
control  of  the  subject  of  the  ordinance,  not- 
withstanding Rev.  Laws  1910,  {  8390.— CSty  of 
Coalgate  v.  Gentilini,  152  P.  95. 

Though  Rev.  Laws  1910.  §  3390,  renders  an 
ordinance  inoperative  unbl  80  days  after  its 
passage  and  approval,  it  does  not  render  the 
ordinance  void  or  nonexistent  during  that  time. 
— Id. 

^9122  (CaLApp.)  All  presumptions  held  to  fa- 
vor validity  of  city  ordinance,  requiring  street 
railroad  to  sprinkle  its  tracks  to  lay  dust, 
throwing  the  burden  to  prove  its  invalidity  on 
the  poad  questioning  it— Pacific  Gas  &  Hectric 
Co.  V  Police  Court  of  City  of  Sacramento,  152 
P.  928. 

V.   OFFIOEBS.  AGENTS,  AHD  EM- 
PLOYES. 
(A)  Mnnlelpal   Ofllcers  la  Oeaeral. 

^»I33  (Kan.)  The  appointment  of  s  city 
health  commissioner  under  Laws  1913,  c.  88, 
on  a  certificate  from  the  civil  service  commis- 
sion that  he  and  another  are  the  two  highest, 
held  valid,  though,  because  of  a  mistake  of  the 
commission,  the  appointee  was  erroneously  so 
certified.— McLaughlin  v.  Green,  152  P.  661. 
*=»I44  (Wash.)  The  provision  requiring  mu- 
nicipal officers  to  take  an  oath  of  office  Is  di- 
rectory only,  and  injunction  will  not  lie  to  pre- 
vent payment  of  salary  to  an  officer  who  has 
failed  to  take  the  oath.— Maxwell  v.  Smith,  152 

«=>I58  (Kan.)  Laws  1915,  c.  112,  relating  to 
civil  service  in  certain  cities,  held  to  fix  tenure 
of  office  of  officers  and  employes  at  four  years 
and  to  take  away  from  those  appointing  them 
the  power  to  remove  them  at  pleasure. — Mc- 
Laughlin V.  Green,  152  P.  661. 
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9=>I74  (Colo.)  Member  of  firm  furnishing  cas- 
ual supplies  to  town,  wlio  was  also  member  of 
board  of  trustees  thereof,  and  approved  a  bill 
for  supplies  furnished  the  township  by  the  firm, 
held  not  guilty  of  violating  Bev.  St  1908,  SI 
49W,  48951-People  v.  Brown,  162  P.  1169. 

(B)   Hnnldpal    Departments    and    Offleera 
Thereof. 

€=3 1 85  (Mont.)  A  defense  in  an  action  by  man- 
damus for  reinstatement  of  a  policeman  wrong- 
fully discharged,  resting  wholly  on  an  ordi- 
nance abolishing  the  office  of  detective  and 
special  policeman  four  years  before  plaintiff  was 
appointed,  is  immaterial,  since  it  cannot  re- 
late to  the  office  in  question.— State  v.  Getchell, 
162  P.  480. 

Besolution  of  city  council  reducing  police 
force  to  lowest  working  number  is  no  defense 
in  action  for  wrongful  discharge  of  policeman 
without  trial,  where  as  many  officers  were  em- 
ployed after  his  discharge  as  before,  and  he 
was  older  in  point  of  service  than  Hioee  re- 
tained.—Id. 

VX.  PBOPERTT. 

e=3225  (Okl.)  Q?he  Legislature  may  relieve  a 
city  from  a  trust  in  lands  held  for  public  pur- 
poses and  authorize  a  sale  free  therefrom,  when 
the  title  in  fee  is  in  the  city.— Sharp  r.  City  of 
Guthrie,  152  P.  403. 

The  charter  of  the  city  of  Guthrie,  prepared 
and  adnpted  pursuant  to  Const,  art  IS,  and 
I>aws  1007-08,  c.  12,  vests  the  city,  under  sec- 
tion 8,  with  power  to  sell  a  public  park  to 
which  the  city  had  the  fee-simple  title.— Id. 

A  city  vested  with  power  to  sell  a  public  park 
may  sell  same  to  any  grantee  it  may  choose  on 
a  good  and  sufficient  "consideration  as  defined 
in  Rev.  Laws  1910,  »  026.— Id. 

IX.  FUBUO  IMPROVEMENTS. 

(A)   Power     to      Make     Improvements     or 
Grant  Aid  Therefor. 

«=>26S  (Cal.)  Under  Const  art  11,  (  6,  as 
amended  in  1806,  provisions  of  a  city  charter 
as  to  street  improvements  prevail  over  the 
Vrooman  Act,  as  "municipal  affairs." — Barber 
Asphalt  Paving  Co.  v.  Costa,  152  P.  206. 
®=>283  (Wash.)  Power  to  grant  franchises  held 
primarily  in  ue  state  I^egislature,  and  not 
possessed  by  cities  and  counties,  unless  express- 
ly conferred  by  legislative  action.— State  v.  Su- 
perior Court  for  Spokane  County,  152  P.  11. 

(O)   Preliminary     Prooeedlnics    and    Ordl- 
nanoea  or  Resolntloma. 

<8=9294  (Cal.)  Under  Vrooman  Act,  $  8,  as  it 
stood  in  1911,  posting  of  notices  outside  the 
block  for  street  improvement  held  not  to  avail 
to  give  the  city  council  Jnrisdiction  to  order 
the  work.— Barber  Asphalt  Paving  Co.  ▼.  Costa, 
162  P.  296. 

(O  Contraeta. 

<S=»332  (CaL)  Under  a  city's  charter  (St  1897, 
p.  616,  §  6),  a  bid  for  making  street  improve- 
ment without  affidavit  of  good  faith  forms  no 
basis  on  which  to  award  the  contract — Barber 
Asphalt  Paving  Co.  v.  Costa,  152  P.  206. 
e=»347  (Or.)  The  bond  required  by  Laws  1903, 
p.  256,  of  a  contractor  for  public  work  inures 
to  the  benefit  of  one  hauling  material  under 
contract  with  a  sub-subcontractor. — Oity  of 
Portland  v.  New  England  Casualty  Co.,  152  P. 
253. 

^=3348  (Cal.App.)  Action  to  recover  for  ma- 
terial furnished  to  a  contractor  for  municipal 
work  brought  on  a  bond  given  under  Act  March 
27,  1897  (St.  1897,  p.  201),  and  amendmente 
thereto,  held  not  premature  because  brought 
before  the  work  was  completed. — Live  Oak  Lum- 
ber Co.  V.  Farr,  152  P.  311. 
«=»372  (Wash.)  As  between  a  city  and  a  street 
improvement  contractor,   held,  that  the  latter 


was  entitled  to  proceeds  of  an  assessment  col- 
lected by  the  city,  less  certain  costs  paid  by 
the  city,  though  the  original  estimate  was  less 
than  the  contract  price. — City  of  Chehalis  v. 
Robinson,  152  P.  696. 

®:»374  (Wash.)  City  issuing  bonds  to  pay  bal- 
ance due  on  local  improvement  work  on  which 
it  had  advanced  money,  held  not  entitled  by 
way  of  preference  to  take  the  first  maturing 
bond  of  the  series.— Mallory  v.  City  of  Olym- 
pia,  162  P.  896. 

(D)  Damasrea. 

9=>404  (Wash.)  A  cause  of  action  for  removal 
of  lateral  support,  causing  a  progressive  slide 
of  earth,  does  not  accrue  until  the  slide  has  in- 
vaded plaintiff's  real  estate.— Marks  v.  City  of 
Seattle,  152  P.  706. 

In  action  for  removal  of  lateral  support  by 
a  city,  the  judgment  roll  in  a  prior  condemna- 
tion suit  by  the  city  AeM  properly  stricken  out 
— ^Id. 

(B)   Aaaeaamenta    for    Benellta,    and    Spe- 
cial Taxes. 

®=3445  (Wash.)  In  absence  of  prejadioo  to 
party  assessed,  street  improvement  assessment 
not  conforming  to  zone  system  will  not  be  set 
aside.— Moore  v.  City  of  Spokane,  152  P.  999. 
«=»450  (Idaho)  Under  Rev.  Codes,  S  4w  a 
substantial  compliance  with  Laws  1915,  p.  223, 
i  2238f,  relative  to  the  creation  of  municipal 
improvement  districts,  is  sufficient— McQueen 
V.  City  of  Moscow,  152  P.  799. 

The  signers  of  the  petition  authorised  by  Laws 
1915,  p.  223,  S  2238f.  subd.  2,  relative  to  the 
creation  of  improvement  districts,  must  reside 
within  the  proposed  district  and  own  property 
therein  subject  to  assessment  for  the  improve- 
ments.— Id. 

The  action  of  the  council  or  tmsteea  in  hold- 
ing that  a  petition  under  Laws  1915,  p.  223,  f 
2238f,  subd.  2,  relative  to  improvement  dis- 
tricts, is  sufficient,  is  final  and  not  appealable. 
— Id. 

The  signature  of  both  husband  and  wife  to 
a  petition  under  Laws  1915,  p.  223,  |  2238f, 
subd.  2,  for  creation  of  an  improvement  dis- 
trict, held  unnecessary,  where  they  own  and  re- 
side on  community  property  within  the  district, 
and  where  they  both  sign  the  signatures  should 
be  counted  as  one. — Id. 

Where  a  domestic  corporation  owns  property 
subject  to  assessment  in  a  proposed  district,  and 
signs  the  petition  therefor,  it  should  be  counted 
in  favor  of  the  district — Id. 

Foreign  corporations  owning  assessable  prop- 
erty within  a  proposed  impivvement  district 
should  not  be  counted  either  for  or  against  the 
district — Id. 

A  petitioner  for  creation  of  an  improvement 
district  under  Laws  1915,  p.  223,  {  2^8f,  subd. 
2,  should  be  counted  where  he  holds  realty  sub- 
ject to  assessment  within  the  district  under 
contract,  the  deed  being  in  escrow,  and  his 
grantor  nas  not  signed  the  petition. — Id. 

Wbeire  joint  owners  of  realty  within  a  pro- 
posed improvement  district  also  own  realty 
in  the  district  individually,  they  should  be 
counted  but  once  on  a  petition  for  creation  of 
the  district— Id. 

Nonresident  petitioners  for  an  improvemait 
district  should  not  be  counted. — Id. 

A  name  placed  on  a  petition  for  an  improve- 
ment district  60  days  after  the  petition  was 
filed  and  acted  on  by  the  municipality  should 
not  bo  counted. — Id. 

Where  husband  and  wife  reside  in  a  proposed 
improvement  district  and  each  own  separate 
property  therein  and  sign  the  petition  for  the 
district,  they  must  each  be  counted  as  a  peti- 
tioner.— Id. 

Residents  of  a  proposed  improvement  districl 
are  competent  to  sign  a  petition  for  the  dis- 
trict, though  they  are  temporarily  absent  where 
they  have  not  established  a  residence  elsewhere 
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and  own  property  within  the  district  subject  to 
assessment.— -Id. 

A  person  signing  a  petition  for  an  improve- 
ment district  may  withdraw  his  name  at  any 
time  before  the  conndl  has  passed  on  the  ordi- 
nance of  intention,  bot  not  thereafter. — Id. 

<8=454  (CaL)  Under  a  city's  charter  (St.  189T, 
p.  617,  I  8),  an  assessment  for  a  street  im- 
proyement,  made  without  the  contractor  filing 
the  required  affidavit,  is  void.— Barber  Asphalt 
Paving  Co.  v.  Costa,  152  P.  206. 

«=»465  (Wash.)  Assessment  of  abutting  prop- 
erty owners  between  termini  for  total  cost  of 
street  improvement,  on  arterial  highw^  held 
vaUd.— Moore  v.  City  of  Spokane,  152  P.  999. 
«=>488, 489  (Okl.)  ^"here  a  property  owner  al- 
lows a  city  to  make  public  improvements  with- 
out taking  legal  steps  to  prevent  same,  he  can- 
not secure  relief  in  eouity  after  the  improve- 
ments are  made  and  the  relations  of  propeii? 
and  parties  have  been  changed.— City  of  Coal- 
gate  v.  OentUinl,  152  P.  96. 

e=3488, 489  (Okl.)  Where  a  property  owner 
acquiesces  in  public  improvements  made  by  a 
city,  he  cannot,  after  the  improvements  are 
made,  enjoin  collection  of  special  assessment 
warrants  issued  therefor  asainst  his  property. 
—Terry  v.  Hinton,  152  P.  851. 

«s»5l4  (Wash.)  Under  the  law  existing  in  1907 
(Ballinger's  Ann.  Codes  &  St  §  943),  held,  that 
there  could  be  no  reassessment  of  property  ben- 
efited by  street  improvement,  in  excess  of  the 
original  estimate,  though  such  estimate  fell 
below  the  contract  price  or  actual  cost — City 
of  Chehalis  v.  Robinson,  162  P.  696. 

Where  tlie  law  existing  at  the  time  of  the 
making  of  an  assessment  for  street  improve- 
ments precluded  a  reassessment  of  property 
benefited  in  excess  of  the  original  estimate,  such 
reassessment  could  not  be  authorized  by  a  sub- 
sequent statute. — Id. 

9=3514  (Wash.)  Seven-year  period  for  install- 
ment payments  of  reassessment  for  street  im- 
provement, instead  of  a  ten-year  period  as  pro- 
vided in  original  assessment,  held  proper  under 
liSws  1911,  p.  469,  {  43,  providing  for  the  re- 
assessment of  proper^  for  street  improvements. 
—Moore  v.  City  of  Spokane,  162  P.  999. 
<S=»523  (Wash.)  Rem.  &  Bal.  Code,  §  7802, 
held  not  to  authorize  a  refund  to  property  hold- 
ers voluntarily  paying  an  assessment  where  the 
sum  paid  in  was  less  than  the  whole  cost  and 
expense  of  the  Improvement,  though  in  excess  of 
the  sum  that  could  have  been  lawfully  col- 
lected from  the  property  holders.— City  of  Che- 
halis y.  Robinson,  162  P.  696. 

(F)  BaforoeineBt  o<  AaseaBinCBts  and  Spe- 
olRl  Taxea. 

9ss>538  (Okl.)  Petition,  in  an  action  to  enjoin 
the  county  treasurer  from  collecting  special  as- 
sessment warrants  and  extending  tax  rolls,  held 
demurrable  under  Bev.  Laws  1910,  f  644,  where 
it  did  not  show  want  of  jurisdiction  to  make 
the  improvements  and  showed  that  the  action 
was  commenced  more  than  60  days  after  the 
assessment  was  made. — Terry  v.  Hinton,  152  P. 
851. 

®=»567  ((3al.)  The  complaint  on  an  assessment 
for  street  improvement,  alleging  certain  notices 
were  posted,  implies  none  other  were  posted. — 
Barber  Asphalt  Paving  Co.  v.  Costa,  152  P. 
296. 

Notwithstanding  Vrooman  Act,  {  12,  as  It 
stood  in  1911,  as  to  certain  documents  being 
prima  fftcie  evidence  as  to  street  improvements, 
acts  necessary  to  jurisdiction  to  proceed  with 
the  work  must  be  pleaded. — Id. 

The  complaint  should  allege  the  filing  by 
the  contractor  after  the  completion  of  the  work 
of  the  aOidavit  essential  under  the  city's  charter 
for  jurisdiction  to  make  the  assessment.— Id. 


XL  USE  AHD  KEOUXJiTIOH  OF  FUB- 

UO   FX-ACES,  PROFEBTT, 

AM)   WORKS. 

(A)  Streets  and  Otlier   Pnblle  "Wars* 

^=>657  (Colo.)  The  power  to  vacate  streets  del- 
egated to  municipal  corporations  cannot  be  ex- 
ercised arbitrarily  and  without  regard  to  the 
rights  and  necessities  of  the  public. — City  of 
Goldfield  V.  Golden  Cycle  Minmg  Co.,  152  P. 
896 

Rev.  St  1908,  {  6521,  authorizing  abutting 
landowners  to  vacate  streets  or  alleys,  held 
void,  and  a  deed,  attempting  to  vacate  a  street, 
a  nullity. — Id. 

<8=»705  (Cal.App.)  While,  under  St  1907,  p. 
916,  §  3,  subd.  S,  }  4,  subd.  1,  motorists  are 
bound  to  turn  to  the  right,  their  failure  to  turn 
to  the  right  is  not  negligence  per  se,  but  is 
only  prima  facie  evidence  of  negligence. — Stohl- 
man  v.  Martin,  152  P.  319. 
®=»706  (Cal.  App.)  In  an  action  for  injuries 
received  by  plaintiff,  whose  vehicle  was  struck 
by  defendanrs  motor  car,  the  question  whether 
defendant's  negligence  in  driving  on  the.  left- 
hand  side  of  the  street  was  the  proximate  cause 
of  the  injury  held  for  the  jury. — Stolilman  v. 
Martin,  152  P.  319. 

®=»706  (Kan.)  In  an  action  for  injuries  from 
collision  between  defendant's  auto  ddivery  wag- 
on and  plaintiit's  bicycle,  held,  that  it  was  er- 
ror to  sustain  a  demurrer  to  evidence  tending 
to  show  negligence,  and  not  establishing  con- 
tributory negligence.— McComas  v.  Strasburger 
Dry  Goods  Co.,  152  P.  615. 

Xn.  TORTS. 

(A)   Bxerolse  of  GoTernmental  and  Corpu> 
rate  Power*  in  General. 

iS=>733  (Or.)  Under  Lt,  O.  L.  |  358,  municipal 
corporation  designated  a  port  organized  under 
sections  6114-6125,  while  engaged  in  actual 
work  of  improving  a  river,  held  liable  for  injury 
to  employs  from  defective  ladder  furnished  with 
dredger. — ^Mackay  v.  Commission  of  the  Fort  of 
Toledo,  152  P.  250. 

9=9741  (Wash.)  CHaim  setting  out  names  of 
claimants,  business,  residence,  and  location  of 
building  where  damage  occurred  held  sufficient 
compliance  with  charter  uud  statutory  require- 
ment of  address  of  claimant.— Powelson  t.  City 
of  Seattle,  152  P.  329. 

(O)  DefeetB  or  Obatrnetlona  In  Streets 
and  Otber  Pabllo  IVaya. 

<&=>7W  (Wash.)  The  object  of  a  barrier  is'  to 
give  warning  of  danger,  but  where  the  condi- 
tion of  the  street,  such  as  a  building  being  mov- 
ed and  standing  in  the  street  upon  cribbing  four 
or  five  feet  high,  is  itself  a  danger  signal,  the 
necessity  of  a  barrier  is  removed. — Lombardi  v. 
Bates  &  Rogers  Const  Co.,  152  P.  1025. 
9=3806  (Wash.)  Plaintiff,  who  on  a  dark  and 
rainy  evening,  notwithstanding  danger  signals, 
etc.,  fell  from  sidewalk  into  excavation  in 
street,  held  guilty  of  contributory  negligence  de- 
feating his  recovery  against  contractor  for  ex- 
cavation, etc. — Lomlwrdi  v.  Bates  &  Rogers 
Const  Co,  152  P.  1026. 

<D)  Oeteeta    or    Obatrnetlona     In     Sevrera, 
Drains,  and  IVater   Coaraea. 

9=9829  (Wash.)  Improvement  of  street  across 
natural  water  course  places  duty  on  city  to 
build  and  maintain  proper  drain,  regardless  of 
question  of  grade.— Powelson  v.  City  of  Seattle, 
152  P.  329. 

&=>838  (Okl.)  A  municipal  corporation  held  lia- 
ble for  damages  from  the  maintenance  of  a 
nuisance  b^  discharging  sewage  into  a  creek 
causing  injury  to  health  and  rendering  it  im- 
possible for  plaintiff  and  his  tenants  to  culti- 
vate his  adjacent  land  and  making  same  less 
valuable.— City  of  Ardmore  v.  Colbert,  102  P. 
603. 


Dgte 


For  eases  is  Dec.  Dig.  &  Am  Dig.  Key  No.  Series  ft  Indexes  tea  same  topic  and  KBY-NUMBBR 


Mvalolpal  Gorporatlona 


152  PACIFIC  REPORTER 


1268 


Xm.  FISOAI.     MANAGEMENT,     FUB.  i 

UO  DEBT,  SECURITIES,  AND 

TAXATION. 

(C)  Bond*  and  Other  Secarit*ea,  «nd  Sinli> 

Ins  Fnndii. 

€=>9I8  (Wash.)  The  amount  of  a  bond  issue 
for  the  purchase  of  municipal  waterworks  must 
be  determined  by  tlie  citizens,  and  the  city  coun- 
cil cannot  depart  from  their  determination  in 
any  material  degree,  nor  can  the  courts  author- 
ize a  material  increase. — Uhler  t.  City  of  Olym- 
pia,  152  P.  998. 

An  ordinance  of  a  city  held  void  for  attempt- 
ing to  vary  the  determination  of  the  voters  as 
to  the  amount  of  a  special  fund  for  the  pur- 
chase of  ■waterworks.— -Id. 

(D)  Taxea  and  Other  Reveane,  and  Appli- 

cation Thereof. 

€=»956  (Wash.)  Under  taxation  statutes  in 
force  prior  to  curative  act  as  to  municipalities 
(Acta  1915,  p.  587),  third-class  cities  are  lim- 
ited to  a  levy  of  10  mills  on  the  dollar.— Owings 
V.  City  of  Olympia,  152  P.  1019. 

City  tax  in  excess  of  legal  limit  was  not  vali- 
dated because  the  levy  was  made  to  retire  out- 
standing indebtedness. — Id. 
<8=957  (Wash.)  Laws  1916,  p.  687,  S  1.  val- 
idating taxes  by  third  class  cities  in  excess  of 
legal  limit,  held  not  a  violation  of  Const,  art. 
11,  g  12,  prohibiting  legislative  Imposition  of 
taxes  on  cities. — Owings  v.  City  of  Olympia, 
162  P.  1019. 

€=>958.  (Wash.)  Cure  of  excessive  tax  levied 
by  third  class  city  by  Acts  1915,  p.  587.  g  1, 
held  valid  under  power  conferred  on  Legislature 
bv  Const,  art  11,  §  12,  to  vest  taxing  power  in 
cities.— Owings  v.  City  of  Olympia,  lo2  P.  1019. 
^^977  (Wash.)  One  paying  an  illegal  tax  may 
do  80  under  protest  and  sue  for  its  recovery. — 
Owings  V.  City  of  Olympia,  152  P.  1019. 

(B)  Rl«ht«   and   Remedies   of  Taxparera. 

€=9993  (Wash.)  The  applicant  for  injunction 
to  restrain  an  alleged  illegal  act  of  a  municipal 
officer  must  show  at  least  general  damages  to 
the  taxpayers.— Maxwell  v.  Smith,  152  P.  530. 
^=>IOOO  (Wash.)  In  an  application  for  an  in- 
junction to  restrain  payment  of  salary  of  mu- 
nicipal officer  on  the  ground  that  the  ordinance 
establishing  compensation  violates  the  charter 
it  is  immaterial  that  the  officer  did  not  take 
the  oath  of  office.— Maxwell  t.  Smith,  152  P. 
530, 

XIV.  CI.AIMS  AGAINST  OOBPORA- 
TION. 

^191005  (Wash.)  An  owner  whose  land  is  dam- 
aged by  removal  by  a  city  of  lateral  support 
need  not  file  claim  for  damages  until  his  land 
has  actually  been  invaded. — Marks  v.  City  of 
Seattle,  162  P.  706. 

Where  a  city  removed  lateral  support,  caus- 
ing a  progressive  slide,  finally  invading  the 
property  of  plaintiff,  who  within  30  days  there- 
after filed  liis  claim,  he  could  recover  the  whole 
damage.— Id. 

XV.  ACTIONS. 

«=3lOI8  (Wash.)  Constructive  fraud  of  city  of- 
ficials in  compromising  illegal  liability  against 
city  is  as  fatal  to  the  compromise  as  actual 
fraud.— State  ▼.  De  Mattos,  152  P.  721. 


MURDER. 


See  Homicide. 


MUTUAL  BENEFIT  INSURANCE. 

See  Insurance,  «s9724-826. 

NAMES. 

See  Partnership,  ^poQi, 


NATURAL  GAS. 

See  Commerce,  €=»10,  18. 

NAVIGABLE  WATERS. 

See  Waters  and  Water  Courses. 

I.   BIGHTS  OF  PITBUC. 

®=»26  (Or.)  In  action  to  prevent  the  construc- 
tion of  log  boom,  held,  on  defendant's  allega- 
tions, that  it  could  not  be  presumed  that  a  li- 
cense from  the  federal  government  authorized 
him  to  prevent  complainants'  access  to  navi- 
gable waters  in  front  of  their  tidewater  lands.— 
FeUman  y.  Tidewater  Mill  Co.,  152  P.  268. 

n.   X.ANDS   UNDER   WATER. 

<S=936  (Or.)  Deeds  conveying  all  the  tidelands 
in  front  of  the  lota  mentioned  therein  extended 
the  title  thereunder  to  low-water  mark  wherever 
that  might  be,  then  or  afterwards. — Fellman  ▼. 
Tidewater  Mill  Co.,  152  P.  268. 

m.  RIPARIAN  AND  XJTTORAXi 
BIGHTS. 

^r^i  (Or.)  The  purchaser  of  tidewater  lands, 
taking  to  low-water  mark,  acquires  title  to  ac- 
cretions gradually  forming  upon  his  original 
grant— Fellman  v.  Tidewater  Mill  Co..  1S2  P. 
26a 

NAVIGATION. 

See  Navigable  Waters,  <S=>26i, 

NECESSARIES. 

See  Husband  and  Wife,  «=»19. 

NEGLIGENCE. 

See  Attorney  and  Client,  <g=>44,  129;  Carri- 
ers, ^=3lS2-S47 :  Death ;  Explosives ;  Higrh- 
ways,  «=»  177-184;  Master  and  Servant,  «=» 
87-332 ;  Municipal  Corporationa,  «=>705, 706, 
806;  Officers,  <8=»116,  129;  Physirians  and 
Surgeons,  ®=»18;  Railroads,  «=>35S-4S5; 
Street  IKailroads,  «=9ll7 ;  Waters  and  Water 
Courses,  <S=»261,  263. 

m.  CONTRIBUTORY  NEOLIOENCE. 
(D)  Comparative  Necltseaee. 

«=»IOI  (Kan.)  Under  Laws  1911,  c.  218,  held 
that  a  recovery  by  a  railway  engineer  for  inju- 
ries from  collision  with  a  train  not  listed  in  the 
order  furnished  him,  thus  leading  him  to  ex- 
pect a  "clear"  signal,  was  not  barred  by  his 
negligently  running  at  such  a  speed  that  he 
could  not  stop  on  signal. — Ballou  v.  Atchison,  T. 
&  S.  F.  By.  Co.,  152  P.  284. 
«s»IOI  (Or.)  Under  Bnployers'  Liability  Act 
(Laws  1911,  p.  16)  contributory  negligence  is 
not  a  defense,  but  may  be  considered  by  the 
jury  in  fixing  the  damages. — Bamaswamy  v. 
Hammond  Lumber  Co.,  152  P.  223. 
€=3lOI  (Wash.)  In  an  action  under  the  federal 
Employers'  Liability  Act  for  injuries  received 
by  an  engineer,  where  there  was  evidence  that 
he  was  guilty  of  contributory  negligence,  the 
jury  should  be  instructed  that  the  damages  must 
be  reduced  by  an  amount  in  proportion  to  the 
amount  of  negligence  attributable  to  the  engi- 
neer.—Snyder  V.  Great  Northern  Ry.  Co.,  152 
P.  703. 

IV.  ACTIONS. 

(A)   RlKht  Of  Action,  Fartlea,  Preliminary 
Proceedin^a,  and  Pleading. 

€=»  1 1 0  (Mont.)  Complaint  tar  personal  inju- 
ries is  bad  where  it  fails  to  show  violation  of 
duty  owing  from  defendant  to  plaintiS  proxi- 
mately resulting  in  plaintiff's  injary. — EUing- 
house  V.  Ajax  Live  Stock  Co.,  152  P.  481. 
®=9M9  (Wash.)  Plaintiff,  having  charged  the 
appellant  with  a  specific  act  of  negligence,  can- 
not under  that  charge  introduce  evidence  of  oth- 
er acts  and  attempt  to  show  negligence  therein. 
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althouKh  she  ia  not  obligated  to  i>Iead  her  evi- 
dence or  set  out  in  detail  specific  acts. — Ennis 
V.  Banks,  1B2  P.  1087. 

(0>  Trial,  JadKincat,  aad  RsTleir. 

9s»l36  (OU.)  Where  the  evidence  does  not  en- 
tirely fail  to  show  negligence  by  defendant,  the 
court  should  submit  the  case  to  the  jury,  but 
where  the  evidence  fails  entirely  to  show  neg- 
ligence, a  verdict  should  be  instructed  for  de- 
fendant—New York  Plate  Glass  Ins.  Co.  v. 
Katz,  162  P.  853. 

^=9 1 36  (Or.)  Where  proof  of  an  accident  is  ac 
companied  by  proof  of  facts  and  circumstances 
from  which  an  inference  of  negligence  may  or 
may  not  be  drawn,  the  case  must  be  submitted 
to  the  jury.— Adams  v.  Corvallis  &  B.  H.  Co., 
152  P.  504. 

«=9l36  (Wash.)  Where  there  is  no  Bubatantisl 
conflict,  or  where  bnt  one  inference  can  reason- 
ably be  drawn,  the  question  of  contributory  neg- 
ligence is  for  the  court.— Lombardi  v.  Bates  & 
Rogers  Const  Co.,  152  P.  1025. 

NEGOTIABLE  INSTRUMENTS. 

See  BiUs  and  Notes. 

NEW  TRIAL 

See  Appeal  and  ETrror,  «=3llO,  270,  288-306, 
706.  858,  933,  977-981,  1016,  1177,  1178; 
Criminal  Law,  <S=>922-956. 

Z.  NATmtX:  AKD  SCOPE  OF  BEMEDT. 

^s>6  (Cal.)  The  granting  or  refusing  of  a  new 
trial  rests  very  largely  in  the  discretion  of  the 
trial  court— Hitchcock  v.  Rooney,  152  P.  913. 

n.  GBOUITOB. 

(C)  RuIIaars  aad  lastraetions  at  Trial. 

4B>4i  (Wash.)  Wber«  conflicting  instmctiona 
did  not  prejudice  the  appellant,  a  new  trial 
would  not  be  ordered. — Frank  v.  Switchmen's 
Union  of  North  America,  152  P.  612. 

(D)  DlBQuallflcatlOB   or    Mlseoaduo*   o<   or 
Aflectlnv  Jnry. 

4=347  (OU.)  The  action  of  the  court  In  orally 
instructing  the  jury  in  the  jury  room  in  the 
absence  of  and  without  notice  to  plaintiff  oi 
his  attorney  where  such  oral  instructions  were 
not  in  the  record,  held  to  require  a  new  trial, 
under  Rev.  I^ws  1910,  I  5033.— Osage  Mercan- 
tile Co.  V.  Harris,  152  P.  408. 
9=352  (Idaho)  Where  misconduct  resulting  in 
a  chance  verdict  is  proved  by  affidavits  of 
jnrors,  the  court  should  set  aside  the  verdict 
and  grant  a  new  trial. — Beakley  v.  Optimist 
Printing  Ca,  152  P,  212. 

(F)  Verdlet  or  Flndlava  Coatrarr  to  Iiav* 
or   Kvldenoe. 

4E966  (Mont)  A  verdict  is  against  law,  in  the 
sense  of  Rev.  Codes,  §  6794,  warranting  new 
trial,  when  it  is  contrary  to  the  law  of  the  case 
as  given  in  the  instructions.— Bush  v.  Baker, 
162  P.  750. 

«B>68  (Cal.App.)  In  view  of  (lie  testimony  as 
to  negligence  in  an  action  for  injury  to  a  pas- 
senger on  a  stage  on  a  mountain  road,  held,  it 
could  not  be  said  there  was  an  abuse  of  dis- 
cretion in  granting  a  new  trial  on  the  ground 
that  the  evidence  did  not  justify  the  verdict  for 
defendant.— Wright  v.  Yosemite  Transp.  Co., 
152  V.  54. 

4=371  (Wash.)  Where  there  Is  a  conflict  in  the 
evidence  and  plaintiff  moves  for  judgment  uon 
obstante  veredicto  or  for  new  trial,  the  court 
may  grant  a  new  trial,  if  he  believes  the  evi- 
dence insufficient  to  sustain  the  verdict. — Wash- 
ington Trust  Co.  v.  Keyes,  152  P.  1029. 


(O)   Sarprlae,    Acoldent,    Inadvertenee,    or 
Bli>take. 

«=392  (Wash.)  Plaintiff,  suing  to  set  aside  a 
fraudulent  conveyance,  held  not  entitled  to  a 
new  trial,  because  trying  the  cause  under  the 
belief  that  the  sufficiency  of  his  ludgment  offer- 
ed would  not  be  questioned,  and  because  defend- 
ant did  not  question  its  sufficiency,  though  the 
decision  was  put  on  that  ground. — Henry  v. 
Yost,  152  P.  714. 

4=396  (Idaho)  Denial  of  new  trial,  sought  for 
surprise,  held  not  an  abuse  of  discretion,  where 
the  surprise  was  due  to  movant's  neglect- 
White  Co.  V.  Means,  152  P.  1060. 

(H)   Nevrlx  Dlacovered  BTldenee. 

4=»99  (Wash.)  It  is  within  the  discretion  of 
the  trial  court  to  grant  a  new  trial  where  there 
is  a  conflict  as  to  whether  the  ground  of  newly 
discovered  evidence  is  sustained. — Olson  v.  Sel- 
dovia  Salmon  Co.,  152  P.  1033. 
^3»I02  (Idaho)  Denial  of  new  trial,  sought  for 
newly  discovered  evidence,  heUt  not  an  abuse 
of  discretion,  where  the  want  of  the  testimony 
was  due  to  movant's  neglect. — White  Co.  v. 
Means,  162  P.  1060. 

4=9 1 05  (Oolo.)  Newl^  discovered  testimony 
tending  to  show  perjured  testimony  held  to 
require  granting  of  new  trial.— Denver  City 
Tramway  Co.  v.  Brier,  162  P.  901. 

m.  PBOOEEPIWGS   TO   PBOOUBE 
HEW  TKIAZ,. 

4s>ll7  (Okl.)  Under  Rev.  Laws  1910,  S  6033, 
held,  that  a  motion  for  new  trial  filed  within 
three  days  after  approval  of  report  of  referee  is 
filed  in  time.— Jarvis  v.  Great  Bend  Oil  Co., 
152  P.  372. 

4=»I36  (Oal.)  In  the  absence  of  service  on  the 
adverse  party  of  notice  of  intention  to  move  for 
new  trial,  the  court  has  no  authority  to  grant 
it— Tide  Ins.  &  Trust  Co.  v.  California  Devel- 
opment Co.,  152  P.  542. 

4s>l39  (Cal.)  Failure  to  serve  notice  of  motion 
to  move  for  new  trial  upon  adverse  parties  is 
not  cured  by  their  voluntary  appearance  and 
consent  to  the  hearing  of  a  motion  given  after 
the  expiration  of  time  within  which  to  serve  no- 
tice.—Title  Ins.  &  Trust  Co.  v.  California  De- 
velopment Co.,  152  P.  542. 
4s»l43  (Idaho)  Misconduct  of  jurors,  resulting 
in  a  chance  verdict,  may  be  proven  by  affida- 
vits of  jurors.— Beakley  v.  Optimist  Printing 
Co.,  152  P.  212. 

4=3 1 43  (Okl.)  Affidavits  of  jurors  are  admis- 
sible to  establish  facts  connected  with  their  de- 
liberations, which  do  not  inhere  in  the  verdict 
and  are  not  alone  within  the  personal  conscious- 
ness of  a  juror. — Carter  State  Bank  v.  Ross, 
152  P.  1118. 

Aflidavits  of  jorors  that  they  took  with  them 
to  their  jury  room  a  bank  book,  a  part  of  which 
had  been  introduced  in  evidence,  and  that  they 
considered  the  entire  lx)ok,  could  not  be  consid- 
ered in  support  of  motion  for  new  trial. — Id. 
4=9 150  (Kan.)  An  affidavit  made  on  informa- 
tion and  bdief,  and  stating  no  facts  within  af- 
fiant's knowledge,  held  Insufficient  to  require 
new  trial  for  newly  discovered  documentary 
evidence  in  possession  of  the  adverse  party. — 
Cowley  County  Nat.  Bank  v.  Rawlins-Dobbs 
Klevator  Co.,  152  P.  647. 

Inder  Civ.  Code,  $  307  (Gen.  St  1909,  { 
■5901),  one  seeking  a  new  trial  for  newly  dis- 
covered documentary  evidence  in  possession  of 
the  adverse  party  must  produce  such  evidence 
as  is  available  relative  to  the  existence  and  con- 
tents of  the  document— Id. 
4=>I64  (Wash.)  Setting  aside  former  dismissal 
of  action  upon  motion  tor  new  trial  and  direct- 
ing judgment  for  plaintiff  held  not  erroneous. — 
Powelson  v.  City  of  Seattle,  152  P.  329. 


P^ 


For  cases  In  Dec.  Dig.  A  Aa.  Dig.  Key  No.  Series  *  Indexes  see  same  topic  and  KET-NUMBBl 


Kexi  of  Kla 


162  PACIFIC  REPORTEB 


1270 


NEXT  OF  KIN. 

See  Death,  <S=>42. 

NOMINAL  DAMAGES. 

See  Damages,  ®=>8,  12. 

NOMINATION. 

See  Elections,  «=»158. 

NON  OBSTANTE  VEREDICTO. 

See  Judgment,  <ss>199. 

NONSUIT. 

See  Dismissal  and  Nonsuit. 

NOTARIES. 

<8s»ll  (Wash.)  Whether  a  notary  was,  nnder 
Rem.  ft  Bal.  Code,  |  8761,  negligent  in  faking 
acknowledgment  of  person  introduced  to  him  by 
another  of  good  reputation,  held  for  the  jury. — 
Ghlers  v.  United  SUtes  Fidelity  ft  Guaranty 
Co.,  152  P.  518. 

In  an  action  on  notary's  bond  to  recover  loss 
resulting  from  his  taking  the  acknowledgment 
of  impostors  as  mortgagors,  allegation  that  the 
land  was  owned  by  others  of  the  same  name 
held  proper. — Id. 

NOTES. 

See  Bills  and  Notes. 

NOTICE. 

See  Adverse  Possession,  «=>31;  Appeal  and 
Error,  «s»414,  417,  668;  Bills  and  Notes, 
«=9332,  342,  422,  469:  Oorporations,  «=> 
429;  Depositions,  ®=»66;  Evidence,  «=>65; 
Exceptions,  Bill  of,  €=»46,  58;  Executors 
and  Administrators,  €=»226 ;  Fraudulent  Con- 
veyances, ®=3l55:  Insane  Persons,  9=339; 
Judges,  ®=951 ;  Mines  and  Minerals,  4=9ll4 ; 
Mortgages,  9=9169;  Municipal  Corporati<«s, 
«s»^;  New  Trial,  <g=3l»6,  139;  Pledges, 
<e»56;  Principal  and  Agent,  <Ss>166;  Prin- 
cipal and  Surety,  «=»126;  Taxation,  €=> 
658,  669;    Vendor  and  Purchaser,  <S=>232. 

<@=>I4  (Cal.App.)  Party's  knowledge  of  facts 
tending  to  show  existence  of  right  conflicting 
with  interest  be  seeks  to  obtain,  sufficient  to  put 
a  reasonably  prudent  man  on  inquiry,  held  to 
justify  an  inference  of  actual  notice,  but  rebut- 
table.— Hawke  v.  California  Realty  ft  Constrac- 
tion  Co..  152  P.  959. 

NOVATION. 

9=>5  (Wash.)  An  agreement  between  a  holder 
of  a  promissory  note  releasing  one  of  the  joint 
makers  and  part  ol  the  security  and  granting 
an  extension  of  time  to  the  other  maker  held 
not  a  novation. — Davis  v.  Gutheil,  162  P.  14. 

NURSERIES. 

See  Agriculture,  9=>1;  Commerce,  9=>G4; 
Constitutional  Law,  <$=9240;  Licenses,  9=> 
6,  39. 

OATH. 

See  Municipal  Corporations,  9=>144. 

OBJECTIONS. 

See  Appeal  and  Bttot,  ^5>187-237,  1078; 
Criminal  Law,  9=31032-1038;  Judges,  «=» 
51;   Pleading,  «=9411-428;   Trial,  «=9l05. 

OBLIGATION  OF  CONTRACTS. 

See  Constitutional  Law,  <e=>129-164. 

OBSTRUCTIONS. 

8ee  Navigable  Waters,  «=»26. 


OCCUPYING  CLAIMANTS. 

See  Medianics'  liens,  ®s>67. 

OFFER  OF  PROOF. 

See  Trial,  <s>46. 

OFFICERS. 

See  Asylums,  «=>4 ;  Banks  and  Banking,  ^=* 
17,  64-62,  114;  Contracts,  «8i=3l25;  Gorpo- 
Tations,  «=3291-294,  399-430;  Costs,  «=» 
174;  Counties,  «=»  70-114;  Highways,  ^=» 
198 ;  Infants,  «=»17 ;  Injunction,  9=77 ; 
Judges;  Justices  of  the  Peace;  Mandamns, 
9=»19,  72-^ ;  Municipal  Corporationa,  9=» 
133-174;  Notaries;  Quo  Warranto;  Receiv- 
ers;  ^eriffs  and  Constables. 

I.  APFOUTTMEHT,    QUAI.IFIOATIOH, 
Ain>  TENUItE. 

(O)   Realarnttton,  Snapenalom,  or  Removal. 

9=>66  (Idaho)  Rev.  Codes,  {  7459,  provides  for 
the  removal  of  a  public  officer  where  guilty  of 
collecting  illegal  fees,  or  neglecting  or  refusing 
to  perform  his  duties. — ^McRoberts  v.  Hoar,  162 
P.  1048. 

The  term  "fees,"  used  in  Rev.  Codes,  I  7459, 
providing  for  removal  of  public  officers  for  the 
charging  of  illegal  fees,  means  the  sums  pre- 
scribed by  law  as  chargea  for  services  rendered. 
—Id. 

Where  the  information  affirmatively  shows 
that  a  county  treasurer  did  not  charge  or  col- 
lect illegal  fees  for  services  rendered  in  that  of- 
fice, Rev.  Codes,  §  7469,  providing  for  removal 
for  the  charging  of  illegal  fees,  has  no  applick- 
tion. — Id. 

m.  KIOHTS,  POWERS,  DUTIES,  AMD 
UABIUTUBS. 

«=>I00  (Cal.App.)  St  1911,  p.  101.  and  page 
886,  which  by  its  terms  was  to  take  effect  im- 
mediately, amending  PoL  Code,  |  4271,  subd. 
7,  held  not  to  authorize  an  assessor  of  a  coun- 
ty not  entitled  to  a  deputy  when  elected  to  ap- 
point such  a  deputy  assessor,  indirectly  violat- 
ing Const,  art.  11,  i  9,  forbidding  increase  of 
compensation  during  term  of  oOlce. — ^McFad- 
den  V.  Borden,  162  P.  077. 
9=>I00  (Okl.)  A  pubUc  officer  must  perform  his 
duties  for  the  compensation  fixed  by  law,  though 
additional  duties  be  imiwsed  by  the  Legisla- 
ture after  he  enters  on  his  term,  provided  such 
duties  are  germane  to  the  office. — Board  of 
County  Com'rs  of  Creek  County  ▼.  Brace.  162 
P.  125. 

A  county  clerk's  retention  of  fees  prescribed 
by  Sess.  Laws  1909,  c  19,  art.  4,  {  9,  for  issu- 
ing hunting  licenses,  would  violate  Const,  art. 
23,  i  10,  by  increasing  the  salary  definitely 
fixed  by  Sess.  Laws  lOm,  c  19,  {  1.— Id. 
9=3 1 1 6  (Okl.)  An  officer  whose  duties  are  pure- 
ly ministerial  may  be  held  liable  for  injuries 
due  to  bis  failure  to  perform,  or  negligent  per- 
formance of  such  duties. — Mott  t.  Hull,  162 
P.  92. 

IV.  UABIUTIES   ON   OFETCIAI. 
BONDS. 

9=3 1 29  (Idaho)  Where  an  officer  neglects  a  duty 
imposed  on  him  for  the  protection  of  others,  he 
and  bis  sureties  are  liaMe  to  such  others  for 
damages  proximately  resulting  from  his  neglect 
whatever  his  motive. — State  v.  Title  Guaranty 
&  Surety  Co.  of  Scranton,  Pa.,  162  P.  189. 
9=>I29  (OkL)  Sureties  on  an  official  bond  are 
answerable  only  for  acts  of  their  principal  while 
performing  some  duty  imposed  by  law  or  for  an 
omission  to  i>erform  same. — Board  of  County 
Com'rs  of  Creek  County  v.  Vaughn.  162  P.  115. 

OPINION  EVIDENCE. 

See  Criminal  Law,  9=»44S;  Evidence.  «=a47;^ 
671.  gitized  by  VjDOgIC 
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OPINIONS. 

Sm  Vendor  utd  Purchaser,  ^ssSS. 

OPTIONS. 

See  Contracts,  «s>211;   Yoidor  and  Purchas- 
er. i»=»18. 

ORAL  AGREEMENTS. 

See  Contracts,  4=>165. 

ORDER  OF  PROOF. 

See  IMal,  <»»69,  68. 

ORDERS. 

See  Judgment,  ^s>178 ;  Motions,  «s>SO. 

ORDINANCES. 

See   Injnnction,   <&s>8S;    Mnnlcipal   Ccwpoia- 
tiona,  «s>108-122. 

OWNERSHIP. 

See  Animals,  <S=32;    BiUs  and  N«tea,  <8s>499- 
S24. 

PARDON. 

See  Criminal  Law,  «=3ll31. 

PARENT  AND  CHILD. 

See  Bastards;    Guardian  and  Ward;    Infanta. 

PARKS. 

See  Mimicii>al  Corporations,  4=>22B. 

PAROL  EVIDENCE. 

See  EMdence,  «=»387-465. 

PARTIES. 

See  Judgment,  «=;>424;  Limitation  of  Aettons, 

«=9l21. 

For  parties  to  particnlat  proceedings  or  Instru- 
ments, see  the  varions  specific  topics. 

nx.   MEW  PARTIES  AXO  OHAKGE  OF 
PARTIES. 

«s»99  (Idaho)  Under  Bev.  Codes,  {  4108,  held, 
that  the  highway  district  into  which  the  ter- 
ritory within  Ute  plaintiff  district  was  organized 
was  entitled  to  be  substituted  as  plaintiff  in 
an  action  for  tax  collections  made  t^the  coun- 
ty.—Good  Roads  Dist.  No.  2  of  Washington 
County  y.  Washington  County,  152  P.  183. 

V.  DEFECTS,  OBJECTIONS,  AND 
AMEHDMEXT. 

<3=76  (Okl.)  The  question  of  the  ownership 
of  the  notes  sued  on  cannot  be  raised  by  de- 
murrer.—Waldocls  V.  Winkler,  152  P.  99. 
^=»9I  (Cal.App.)  In  an  action  for  money 
loaned,  where  the  note  evidencing  the  Innn 
was  made  payable  to  plaintiff's  sister,  defend- 
ant could  not  complain  that  such  sister  was 
improperly  joined,  where  the  purpose  of  the 
joinder  was  that  the.  note  mi^bt  be  delivered 
up  for  canceUation. — Mantyaja  t.  Kuivala, 
152  P.  988w 

PARTITION. 

See  Infants,  «=>81. 

U.  ACTIONS    FOR    PARTITION. 
(A)   IMcht  of  Action  and  Defenses. 

€=3l9  (OkL)  A  joint  tenant  out  of  possession 
ciiuDOt  sue  for  partition  against  his  cotenant, 
holding  adversely  to  him,  without  joining  a 
cause  of  action  for  poasession.— Chouteau  t. 
Chouteau.  152  P.  373. 


OB}  Proeeedlnacs  and  Relief. 

9=»56  (OkL)  An  allegation  of  the  answer,  in 
action  to  piartition  the  lands  ot  a  deceased 
Shawnee  Cherokee  Indian,  that  deceased  bad 
made  advances  to  certain  plaintiffs  equal  to  or 
in  excess  of  their  shares,  lield  not  demurrable. 
—Chouteau  v.  Chouteau,  152  P.  373. 
<=»62  (Okl.)  Where  the  petition  in  partition 
does  not  show  assignment  of  dower  to  the  wid- 
ow, or  that  she  is  in  possession  of  the  home- 
stead, such  matters  cannot  be  urged  as  a  de- 
fense, unless  set  up  by  answer. — Chouteau  t. 
Chouteau,  152  P.  373. 

9=>95  (Or.)  In  a  suit  to  set  aside  a  decree  of 
partition,  evidence  held  to  show  that  it  was  a 
family  settlement  and  not  the  result  of  fraud  or 
oppression.— Howell  ▼.  Howell,  152  P.  217. 

A  partition  decree,  which  represented  the  re- 
sult of  a  family  settlement  made  in  good  faith, 
will  not  be  disturbed  because  one  attorney  acted 
for  all  parties,  some  of  whom  were  infants. — 
Id. 

In  a  proceeding  to  reform  and  set  aside  a  de- 
cree of  partition,  where  one  of  the  defendants 
admitted  that  she  was  on)y  entitled  to  a  dower 
interest  instead  of  a  fee,  relief  will  be  granted  as 
to  her.— Id. 

In  a  proceeding  to  set  aside  a  partition  of 
land,  evidence,  held  to  show  that  the  improve- 
ments on  the  tract  awarded  to  defendant  were 
made  by  her.— Id. 

PARTNERSHIP. 

See  Appeal  and  Error,  ^s»334. 

Z.   THE  REI.ATION. 

(A)  Creation  and  Reanlaltea. 

«=»I2  (Cal.App.)  Under  CSv.  Code,  }  2395, 
agreement  between  plaintiff  and  defendants 
that  latter  should  furnish  capital  to  enable  the 
former,  a  contractor  and  builder,  to  utilize  his 
skill  and  labor  in  building  a  house,  profits  or 
losses  to  be  divided  equally  between  the  par- 
ties, created  a  partnership.— Ijanpher  v.  War- 
shauer,  152  P.  938. 

OB)  Aa  to  TIttrd  Peraoaa. 

«=94l  (Kan.)  The  liability  for  debts  incurred 
in  tbe  name  of  a  corporation  never  organized 
extends  to  all  who  participate  in  the  corporate 
enterprise  and  is  the  same  as  though  the  origi- 
nal plan  bad  been  to  form  a  partnership. — 
Central  Nat.  Bank  of  Junction  City  t.  Sheldon, 
152  P.  765. 

(C)   Evldenee. 

^=>54  (Kan.)  Evidence,  in  an  action  to  recover 
on  the  partnership  liability  of  those  wbo  wrong- 
fully acted  on  a  corporate  capacity,  held  to  sus- 
tain a  finding  that  defendant  B.  participated 
in  the  wrongful  act. — Central  Nat.  Bank  of 
Junction  City  v.  Sheldon,  152  P.  705. 

<D)  Contmencenteat   and  Darattoa. 

4=»62  (Wash.)  In  the  absence  of  demand  for 
documentary  evidence,  oral  testimony  of  part- 
ner in  action  by  partnership  that  he  has  suc- 
ceeded to  the  entire  partnership  interest  is  suf- 
ficient.—Powelson  V.  City  of  Seattle,  152  P.  829. 

H.  THE  FIRM,   ITS  NAME,   POWERS, 
AND    PROPERTY. 

®=»63  (Okl.)  A  partnership  is  a  distinct  entity 
from  the  individuals  who  compose  it. — Holmes 
V.  Alexander,  152  P.  819. 

®=>64  (Wash.)  Partnership  doing  business  un- 
der assumed  name  held  to  have  right  to  sue 
for  injury  which  occurred  before  filing  of  cer- 
tificate, where  suit  was  not  brought  until 
after  such  filing.— Powelson  v.  City  of  Seattle, 
152  P.  329. 


^§^ 


For  oases  In  Dec.  Dig.  *  Am.  Dig.  Key  No.  Serlee  A  Indexes  see  same  topie  and  KBT-NUMBHI 


PartiicraUp 


152  PACIFIC  BEPOETEB 


1273 


XV.   BIGHTS  AND  LIABIUTIES  AS  TO 
THIRD   PERSONS. 

(A)  Repreaentatlon    of    Firm    br    Fartaer. 

4s»l46  (Wash.)  Where  a  partnership  was 
formed  to  construct  a  drainage  ditch  under  a 
partnership  contract  giving  one  of  the  partners 
the  right  to  sell  securities  issued  in  payment, 
the  sale  thereof  by  the  other  partner  was  not 
within  the  scope  of  the  partnership  as  to  third 
persons.— Tilden  v.  Pederson,  152  P.  1021. 

Sale  of  bonds  by  one  partner  in  a  nontrading 
partnership  formed  for  the  construction  of  a 
drainage  ditch  held  not  binding  on  the  partner- 
ship, in  the  absence  of  express  authority  or  a 
showing  that  the  sale  was  necessary  to  carry 
on  the  partnership  business  or  pay  its  debts. 
-Id. 

Where  the  work  of  a  partnership  formed  to 
construct  a  drainage  ditch  had  been  completed, 
one  partner  had  no  authority  to  sell  securities 
received  in  payment,  where  the  contract  of 
partnership  provided  that  the  other  should  have 
the  exclusive  right  bo  to  do. — Id. 

(D)  Actloma  br  or  Agmtaut  Firms  or  Part- 


«=92I3  (Cal.)  Complaint  in  action  against 
partners  on  partnership  obligation  held  not  re- 
quired to  allege  such  partnership. — Pike  T. 
Zadig,  152  P.  923. 

®=32I9  (Okl.)  Where,  in  an  action  against  a 
partnership,  service  is  made  upon  the  firm  only, 
a  judgment  against  the  individuals  composing 
the  partnership  is  void.— Holmes  T.  Alexander, 
152  P.  819. 

VI.  DEATH  or  PARTNER.  AND  SUR- 
VIVING PARTNERS. 

«3>258  (Utah)  Despite  Comp.  Laws  1907,  { 
1241x2,  the  surviving  partner  may,  under  sec- 
tion 3918,  recover  payments  of  usury  by  the 
firm.— Cobb  v.  Hartenstein,  152  P.  424 

vn.  Dissoi.nnoN.  settubbient, 

AND   ACCOUNTING. 

(B)  RlKltta,  Powers,  and  Uabtlltlea  after 
DtsBolntioB. 

<S=>287  (Cal.App.)  Under  Civ.  Code,  (  2431, 
suit  of  partner  on  policy  of  employers'  liability 
insurance,  which,  contrary  to  the  other  part- 
ner's agreement  with  him,  of  which  the  insurer 
bad  notice,  such  other  partner  released  to  the 
insurer,  held  not  barred  by  such  release. — Hili 
V.  Maryland  Casualty  Co.,  152  P.  953. 
®=»296  (Cal.App.)  In  an  action  on  employers' 
liability  policy,  evidence  held  to  justify  findings 
that  members  of  the  insured  firm  agreed  upon 
dissolution  that  neither  alone  might  cancel  or 
compromise  the  policy,  and  that  the  Insurer 
had  notice  of  the  agreement  when-  purchasing 
release  from  one. — Hill  v.  Maryland  Casualty 
Co.,  152  P.  953. 

(D)  Aetlona  (or  Dtaaolatloa  and  Aeeonnt- 
inar. 

«s>8l7  (Cal.App.)  Failure  of  partner  in  firm 
formed  to  build  a  house  to  go  on  with  the  work 
did  not  waive  or  forfeit  his  right  to  sue  in 
equity  for  an  accounting  and  settlement.— 
Lanpher  v.  Warahauer,  152  P.  933. 
^s»328  (Cal.App.)  In  an  action  between  al- 
leged partners  for  an  accounting,  evidence  held 
insufficient  to  support  the  court  s  finding  that 
any  understanding  existed  between  the  parties 
other  than  that  of  present  partnership  to  which 
plaintiff  testified.— Lanpher  v.  Warsbauer,  152 
P.  933. 

PART  PERFORMANCE. 

Se«  Frands,  Statute  of.  «s>l2g,  13S. 

PASSENGERS. 

Bee  Carrier*.  «s»246-347. 


PASTURAGL 

See  Public  Lands,  ®s>17. 

PATENTS. 

See  PobUc  Lwds,  «s»114-U& 

PAUPERS. 

See  ABylunu.  4=s>4. 

PAYMENT. 

See  Accord  and  iSatisfaction ;  Banks  and  Bank- 
ing, €=>140,  147;  Compromise  and  Settle- 
ment ;  Contracts,  «=»1 ;  Counties,  ^=»207 ; 
E>minent  Domain,  4=>75 ;  Bxecutors  and  Ad- 
ministrators, €=>275;  Municipal  Corporations, 
«=>372:  Principal  and  Surety,  «=9ll7;  Tax- 
ation, «=>534-543;  Tender:  Trusts,  «=»79; 
Vendor  and  Purchaser,  ^=3337. 

I.   REQUISITES  AND  SUFFICIENCT. 

^=>35  (Or.)  A  'Voacber"  is  an  instrument 
showing  on  what  account  or  by  what  authority 
a  particular  payment  is  made,  or  that  the  serv- 
ices of  payee  entitled  him  to  payment,  and 
canceled  checks  are  not  voucher%,  as  they  do  not 
show  such  essentials, — Camp  &  Da  Puy  r.  Laa- 
terman,  152  P.  288. 

n.  APPUOATION. 

$=342  (Utah)  Where  more  is  paid  at  any  one 
time  than  accrued  interest  due  on  a  land  con- 
tract, the  surplus  should  be  credited  on  the 
principal,  so  as  to  reduce  the  interest-bearing 
principaL— Cain  v.  Stewart,  152  P.  465. 

rV.   PI.EADING.  EVIDENCE,  TRIAI^ 
AND   REVIEW. 

$=>65  (Utah)  Payment  is  an  affirmative  de- 
fense, and  the  burden  of  proving  it  rests  on  tbe 
party  pleading  it^-Scott  t.  Austin,  152  P. 
117a 

PEDDLERS. 

See  Hawken  and  Peddlers. 

PENALTIES. 

See  Chattel  Mortgagee,  ®=»245;  Damages,  4=> 
•  76-85. 

PERJURY. 

See  Judgment,  4s>444. 

PERSONAL  INJURIES. 

See  Oarriers,  «=s>284-347;  Damages,  «=>131, 
132,  216;  HighwaysL  <8=»177-184;  Master 
and  Servant,  <S=»8'r-382;  Negligence;  Rail- 
roads, <S=>358-400;  Schools  and  Sdiool  Dia- 
tricts,  $=>89;    Venue,  ®=s>4. 

PETITION. 

See  Highways,  ®=>90;  Municipal  Corporations, 
4=>450 ;   Waters  and  Water  Courses,  ®=3225u 

PHYSICAL  EXAMINATION. 

See  Breach  of  Marriage  Promise.  4=>33. 

PHYSICIANS  AND  SURGEONS. 

See  Indictment  and  Information,  9=>111; 
Torts,  «s»10,  21. 

«s»l8  (Idaho)  Where  the  injury,  if  any,  arose 
out  of  improper  treatment  of  septicemiu.  and 
not  out  of  defendant's  incorrect  diagnosis  of 
the  ailment  as  osteomyelitis,  ?ield,  tbat  it  waa 
immaterial  what  the  result  of  the  treatment 
would  have  been  if  it  had  been  continued  and 
what  is  the  correct  treatment  for  osteomyelitis. 
— Osbom  V.  Cary,  152  P.  473. 
^=>I8  (Okl.)  Evidence,  in  an  action  for,  inju- 
ries received  in  a  sanitarium  through  negligence 
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of  the  defendant  anrgeon  in  connection  witb_  the 
PGrformance  of  an  operation,  held  to  sustain  a 
verdict  for  plaintiff.— Grosshart  v.  Shaffer,  152 
P.  441. 

«=9l8  (Wash.)  Plaintiff's  petition,  in  an  ac- 
tion for  malpractice,  held  not  to  contain  a 
general  allegation  of  negligence  entitling  her 
to  introduce  evidence  of  negligent  acts  other 
than  that  specificaUy  alleged.— Ennia  t.  Banks, 
IKJ  P.  1087. 

Where  there  is  evidence  that  a  speciiic  act 
alleged  as  negligence  of  a  physician  was  im- 
proper treatment,  a  motion  for  nonsnit  was 
properly  denied.— Id. 

PLEADING. 

For  pleadings  in  particular  actions  or  proceed- 
ings, see  also  the  various  specific  topics. 

For  review  of  rulings  relating  to  i^eadings,  see 
Appeal  and  £?rror. 

I.  FORM  AND  AX.X.EOATIONS  IK  OEH- 
EBAI.. 

^=>8  (Or.)  Allegations,  in  action  to  enjoin  col- 
lection of  tax  levied  by  school  districts,  held 
to  be  purely  conclusions  of  law,  and  hence  to 

E resent   no   issue. — Davtn,   Michellod   Sheep  & 
.and    Co.   v.   School   Dist.    No.    71,    Wallowa 
County,  162  P.  1189. 

$=>34  (Mont.)  Every  reasonable  deduction  will 
be  drawn  from  facts  alleged  in  favor  of  a  com- 
plaint first  attacked  on  appeal.— Ellinghouse  t. 
Ajaz  Live  Stock  Co.,  152  P.  481. 

n.  DE0I.ARATT01f,   OOMPIiAIlTT,   PE- 
TITION, OB  STATEMENT. 

«S948  (Idaho)  Under  Bev.  Codes,  i  4168, 
plaintitC  can  be  sent  out  of  court  by  reason  of 
a  defective  complaint  only  when,  on  the  facts 
pleaded,  he  is  entitled  to  no  relief,  and  a  state- 
ment of  facts  constituting  the  cause  of  action 
in  ordinary  and  concise  language  is  sufficient. — 
Poncia  v.  Ekigle,  152  P.  208. 

m.  PUBA  OB  ANSWEB,  CB08S-001K- 

PI<AINT,  AND  AFFIDAVIT 

OF  DEFENSE. 

(A)   Defenses  Im  General. 

^s»8S  (Cal.App.)  A  trial  amendment  in  a  per^ 
sonal  injury  action  increasing  the  amount  of 
damages  claimed  held  not  in  nature  of  a  sup- 
plemental complaint  within  Code  Civ.  Proc  S 
464,  authorizing  additional  time  to  answer.— 
Stoblman  v.  Martin,  152  P.  319. 

(O  TraTerses  or  Dentals  and  Admlsatona. 

«=»I29  (Utah)  Under  Comp.  Laws  1907,  i 
2996,  a  plea  or  answer,  not  traversed  by  reply, 
stands  admitted.— Cain  t.  Stewart,  152  P.  465. 

V.  DEBTOBBEB  OB  EXCEPTION. 

«s>l93  (Cal.)  The  objection  to  a  complaint  in 
an  action  for  money  due  on  open  account, 
that  it  does  not  set  out  the  times  when  the 
items  of  indebtedness  accrued,  cannot  be  raised 
by  demurrer;  defendant's  proper  remedy  being 
to  demand  a  bill  of  particulars. — Pike  v.  Zadig, 
152  P.  923. 

4s»2l4  (Idaho)  Averments  of  the  complaint 
are  admitted  by  demurrer.— Idaho  Irr.  Co.  v. 
Lincoln  County,  152  P.  1058. 
«=»222  (Or.)  Whether  a  defendant  demurring 
to  the  complaint  shall  be  permitted  to  answer 
rests  in  the  discretion  of  the  trial  court.— 
¥eaton  ▼.  Bamhart,  152  P.  1192. 

VI.   AMENDED  AND   SUFPLESfENTAX 
PrEADINOS    AND   BEPI,EADEB. 

9s>236  (Kan.)  The  allowance  or  refusal  of  a 
belated  amendment  to  pleadings  is  within  the 
discretion  of  the  trial  court.— German-American 
State  Bank  v.  Badders,  152  P.  651. 


9^236  (Kan.)  Ruling  on  motion  to  amend  is 
within  the  discretion  of  the  trial  court. — Scott  ▼. 
King,  152  P,  663. 

9=3237  (Okl.)  A  trial  amendment  in  an  action 
for  recovery  of  rents  due  on  farm  land,  which 
was  in  the  furtherance  of  justice  to  conform 
allegation  to  proof,  is  properly  allowed,  par- 
ticularly where  not  excepted  to. — Pruitt  v.  Car- 
ter, 152  P.  1081. 

^9239  (Cal.)  Imposition  of  payment  of  $2S 
to  defendant,  as  terms  upon  which  to  file 
amended  complaint  after  sustaining  demurrer, 
held  proper.— Pike  v.  Zadig,  162  P.  923. 
€=3248  (Cal.App.)  Change  of  counts  from  one 
on  express  contract  to  one  in  quantum  meruit 
does  not  of  itself  substitute  new  cause  of  ac- 
tion.—Turner  &  Dabnken  v.  Bauer,  152  P.  308. 
<=s»248  (Okl.)  In  a  mother's  action  for  death 
of  minor  son,  held  that  an  amendment  permit- 
ting the  adding  of  the  brothers  and  sisters  as 
plaintiffs  did  not  change  the  cause  of  action. 
— Mostenbocker  v.  Staawuee  Gas  St  Electric  Co., 
152  P.  82. 

<S=248  (Okl.)  Under  Rev.  I^ws  1910,  |  4790, 
allowing  amendments  not  substantially  chang- 
ing the  claim  or  defense,  a  petition  alleging 
failure  of  the  defendant  city  treasurer  to  pay 
over  money  belonging  to  the  city  may  bo 
amended  to  set  out  that  defendant  converted 
the  money  to  his  own  use. — Shipley  t.  City  of 
Lawton,  152  P.  119. 

<S=»259  (Okl.)  Under  Rev,  Laws  1910,  {  4790, 
held  not  error  to  permit  defendants  to  amend 
their  answer  by  pleading  more  fully  failure  of 
consideration,  which  they  had  imperfectly  plead- 
ed.—Campbell   V.    Newton   &   Driskill,  IKJ   P. 

VII.  SIONATUBE  AND  VEBIFIOATION. 

«=s>291  (Okl.)  Under  Rev.  Laws  1910,  i  4759, 
allegations  of  the  execution  of  a  written  re- 
lease set  up  in  the  answer  will  be  taken  as  true, 
unless  denied  by  verified  reply. — St.  Louis  &  S. 
F.  R.  Co.  V.  Bmner,  152  P.  1108. 

IX.  BrU.  OF   PABTICUI^BS   AND 
COPT  OF  ACCOUNT. 

<8=>3I7  (Gal.)  The  objection  to  a  complaint  in 
an  action  for  money  due  on  open  account,  that 
it  does  not  set  out  the  times  when  the  items  of 
indebtedness  accrued,  cannot  be  raised  by  de- 
murrer; defendant's  proper  remedy  being  to 
demand  a  bill  of  particulars.— Pike  t.  Zadig, 
iSZ  P.  923. 

XI.  MOTIONS. 

4=>34S  (Or.)  Where  the  defenses  of  contribu- 
tory negligence  and  assumption  of  risk  plead- 
ed were  not  available,  though  the  reply  thereto 
was  insufficient,  there  was  no  error  in  refusing 
judgment  on  the  pleadings. — Ramaswamy  v. 
Hammond  Lumber  Co.,  152  P.  223. 
^»349  (Colo.)  Where  an  issue  tendered  by  the 
answer  is  admitted  by  the  replication,  the 
court,  to  render  judgment  on  the  pleadings  for 
defendant,  must  find  that  the  law  on  the  admit- 
ted issue  requires  the  motion  to  be  sustained. 
—Larimer  A  Weld  Reservoir  Co.  v.  Ft.  Collins 
Milling  &  Elevator  Co.,  152  P.  1160. 
9=s350  (Colo.)  Whoro  a  complaint,  answer, 
and  replication  were  filed,  a  motion  by  defend- 
ant for  judgment  on  the  pleadings  admits  the 
truth  of  all  material  allegations  well  pleaded. — 
Larimer  &  Weld  Reservoir  Co.  v.  Ft.  Collins 
Milling  &  Elevator  Co.,  152  P.  1160. 

XIII.  DEFECTS   AND    OBJECTIONS, 

WAIVEB.  AND  AIDEB  BT  VEIU 

DICT  OB  JTTDOMBNT. 

€=3411  (Wash.)  General  language  of  counter- 
claim, making  it  subject  to  a  motion  to  make 
more   definite   and   certain,   held   waived   by   ap 
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failnre  to  move  against  the  pleading  until  the 
triaL— Rightor  v.  Ward,  162  P.  332. 
«=>4I8  (Cal.App.)  Where  defendant  files  a 
new  answer,  a  demurrer  to  his  original  answer 
having  been  sustained,  errors  in  sustaining  the 
demurrer  are  waived. — Carter  v.  Canty,  152  P. 
312. 

^=>4I8  (OkL)  Where  a  demurrer  is  sustained 
and  the  pleader  takes  leave  to  amend,  he  there- 
by waives  the  error,  if  any.  in  sustaining  the 
demurrer.— Guess  v.  Reed,  152  P.  399. 
«=>422  (OkL)  Verification  of  the  denial  of  tiie 
execution  of  a  written  instrument  is  not  waiv- 
ed, though  there  be  no  motion  to  strike  the 
pleading  from  the  file.— St.  Louis  &  8.  F.  B. 
Co.  v.  Bruner,  152  P.  1103, 
€=3428  (Or.)  Where  no  objection  to  the  suffi- 
ciency of  the  complaint  is  made  until  the  intro- 
duction of  evidence,  it  is  entitled  to  all  the  in- 
tendments in  its  favor  which  could  be  invoked 
after  a  decision  on  the  merits  of  the  contro- 
versy.—Cooper  T.  Hillsboro  Garden  Tracts,  152 
P.  488. 

A  complaint,  in  a  suit  to  rescind  a  contract 
for  the  purchase  of  land  on  the  ground  of  mis- 
representations, held  sufficient  when  not  attack- 
ed until  the  introduction  of  evidence. — Id. 

PLEDGES. 

See  Ooiporations,  ^9123. 

€=»3I  (Or.)  Pledgors  of  a  purchase-money 
mortgage  and  notes  held  chargeable  with  knowl- 
edge of  the  details  of  a  transaction  by  which  the 
mortgagor  conveyed  the  land  to  the  pledgee, 
where  they  knew  that  a  change  had  been  made 
in  the  security.— First  Nat.  Bank  of  Ontario 
V.  Seaweard,  152  P.  883. 

Defendants  (in  such  case  were  bound  to 
promptly  elect  whether  to  abide  by  or  repudiate 
plaintiff's  act  in  changing  the  collateral  security. 
—Id. 

Bven  if  there  was  a  conversion  in  such  case, 
defendants,  having  the  right  to  either  sue  for 
a  conversion  or  hold  the  creditor  as  a  trustee, 
were  required  to  act  promptly,  and  their  delay 
for  three'  months  before  demanding  a  re- 
turn of  the  collateral  constituted  a  waiver  of 
their  right  to  claim  a  conversion. — Id. 
4s>36  (Okl.)  Evidence,  in  an  action  for  con- 
version of  collateral  pledged  to  secure  payment 
of  a  note,  held  to  sustain  verdict  for  plaintiff. 
—Campbell  v.  DavU,  162  P.  829. 

Where  the  petition  in  an  action  for  conver- 
sion of  collateral  pledged  to  Becure  a  note  al- 
leged that  the  note  was  payable  to  the  order  of 
C.  and  the  proof  showed  that  it  was  payable  to 
the  bank  of  which  O.  was  cashier,  there  was  no 
variance. — Id. 

In  an  action  for  conversion  of  collateral 
pledged  to  secure  payment  of  a 'note,  held,  that 
the  instructions  sufficiently  presented  defend- 
ant's theory  of  the  case  as  disclosed  by  bis 
eTidence,  whidi  was  that  the  original  contract 
was  varied  by  a  subsequent  parol  agreement- 
Id. 

^=336  (Or.)  Evidence  held  to  warrant  a  finding 
that  pledgors  of  purchase-money  mortgage  and 
notes  consented  to  the  pledgee's  acquisition  of 
title  from  the  mortgagor,  so  that  pledgee  was 
not  liable  as  for  conversion  of  the  collateral. — 
First  Nat.  Bank  of  Ontario  v.  Seaweard,  162 
P.  883. 

^=>53  (Wash.)  The  pledgee  of  personal  proper- 
ty may  enforce  bis  rights  by  foreclosure  and 
sale,  or  may  sell  the  property  at  public  auction 
after  reasonable  notice  thereof  to  the  pledgor. — 
Nagel  V.  Ham,  Yearsley  &  Ryrie,  162  P.  620. 
4s»56  (Wash.)  Pledgor's  public  sale  of  personal 
property  without  notice  to  the  public  held  inval- 
id.—Nagel  V.  Ham,  Yearsley  &  Byrie,  152  P. 
620. 

POLICE. 

See  Municipal  Corporations,  €=>18S. 


POLICE  POWER. 

See  Constitutional  Law,  ^s»81;  Fublie  Landa, 

POLICY. 

See  Conatitutioual  Lew,  €=>70;  Inaoranoe. 

PORTS. 

See  Master  and  Servant,  ®=>87;  Municipal 
Owpor&tions,  «=>733. 

POSSESSION. 

See  Adverse  Possession ;  Bills  and  Notes,  ^:> 
496;  Landlord  and  Tenant,  ^5>132 ;  Mechan- 
ics' Liens,  iS=>67;  Partition,  4=>19;  Prop- 
erty, «=»iO;  Beplevin,  4=910;  Vendor  and 
Purdiaaer,  <S=>232. 

POST  OFFICE. 

See  Afipeal  and  Error,  4=3888. 

POWDER. 

See  Bxplosives,  4=>4,  6. 

PRACTICE 

For  practice  in  particular  actions  and  proceed- 
ingB,  see  the  various  specific  topics. 

PREAMBLE 

See  Statutes.  «=i>210. 

PREFERENCES. 

See  Corporations,  4=9644 ;  Fraudulent  OODTaf* 
ances,  4=>165. 

PREJUDICE. 

See  Judge*,  ^s>&l. 

PRESCRIPTION. 

See  Adverse  Possession;   Easements,  4:»5,  9. 

PRESENTMENT. 

See  Bills  and  Notes,  «=3422. 

PRESUMPTIONS. 

See  Appeal  and  Error,  «ss>907-935,  1031 ;  Con- 
stitutional Law,  4=948;  Criminal  Law,  4=* 
1144;   Evidence,  <&=»66-86. 

PRIMARY  ELECTIONS. 

See  Elections,  4s>169. 

PRINCIPAL  AND  AGENT. 

'See  Attachment,  4=35;  Attorney  and  Olient: 
Banks  and  Banking,  4=>54-62,  114 ;  BnAers; 
Corporations,  4=»®9-430;  Counties,  4=s>70- 
98 ;  £)vidence,  4=3242,  244 ;  Frauds,  Statute 
of,  4=>116;  Insurance,  4=>84,  112;  Master 
and  Servant,  9s3l4V^;   Partnership,  4s>14& 

in.  RIGHTS  Aim  UABIUTIES  AS  TO 
THIRD   PERSONS. 

(A)    Power*  ot  Aarent. 

4=9 1 19  (Or.^  Custody  of  foods  at  the  moment 
of  shipping  is  not  such  indicia  of  authority  that 
agency  to  waive  liability  on  the  part  of  an  ex- 
press company  by  which  one  is  shipping  them 
will  be  presumed.— Qrice  v.  Oregon-Waahingtoa 
B.  &  Navigation  Co.,  162  P.  SOU. 

(D)  Ratlflc«tlOK. 

€=»  1 66  (Or.)  For  a  waiver  of  liability  made  by 
a  dr;iyman  to  an  express  company  to  become 
binding  on  a  shipper  by  ratification,  the  com- 
pany must  show  that  the  shipper  was  advised  of 
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the  waiTer  soon  enougb  to  have  rejected  it. — 
Grice  v.  Oregon-Washington  R.  ft  NaTigation 
Co.,  162  P.  S0». 

PRINCIPAL  AND  SURETY. 

See  Appeal  and  Error,  «=3l236;  Bail;  Onar- 
anty :  Justices  of  the  Peace,  ®s»191 ;  Munic- 
ipal Corporations,  9=»347,  348 ;  Officers,  €=» 
129. 

I.  CREATION  AND  EXISTENCE  OF 
BEI^TION. 

(A)  BetfTeea  IndlTldnala. 

«s>35  (CaI.App.)  Where  a  note  signed  by  de- 
fendants as  guarantors  was  given  on  surren- 
der by  plaintiff  of  the  note  of  the  original  debt- 
or, while  the  plaintiff  was  to  forbear  suit  un- 
til maturity,  the  note  was  supported  by  con- 
sideration.—Miller  &  Lux  V.  Dunlap,  152  P. 
309. 

u.  HATtnas  Ajn>  extent  of  ua^ 

BELXTT  OF  S0BETT. 

®=>73  (Kan.)  A  surety  on  a  building  contract 
held  liable  for  the  principal  debt  to  the  amount 
of  the  penalty  named,  and  for  interest  on  such 
debt,  though  the  amount  of  the  principal  and 
interest  exceed  the  penalty  of  the  bond. — School 
Dist.  No.  3  of  Ford  County  v.  United  States 
Fidelity  A  Guaranty  Co.  of  Baltimore,  Md.,  152 

P.  ces. 

«s>82  (Kan.)  In  an  action  on  a  buildlBK  con- 
tractor's bond,  held  that  plaintiff  was  entitled 
to  the  liquidated  damages  provided  for  In  the 
contract,  until  completion  of  the  work  by  it, 
if  it  complete  the  work  within  a  reasonable 
time,  but  that  it  conld  not  enhance  its  dam- 
ages by  unreasonable  delay.— School  Dist.  No.  8 
of  Ford  County  v.  United  States  Fidelity  & 
Guaranty  Co.  of  Baltimore,  Md.,  162  P.  668. 
In  an  action  un  a  building  contractor's  bond, 
held  that  a  rough  estimate  by  the  architect  of 
the  cost  of  completing  the  abandoned  work, 
made  in  a  letter  addressed  to  the  defendant 
guaranty  company,  when  not  accepted  or  acted 
upon  by  it,  was  not  conclusive  on  the  owner 
as  to  the  extent  of  the  recovery.— Id. 

UI.  DISCHABOE  OF  STTBETT. 

4E9I00  (Kan.)  A  surety  on  a  building  contract 
is  not  released  because  of  reasonable  alterations 
in  the  plans  and  specifications,  where  the  con- 
tract provided  that  alterations  might  be  made.— 
School  Dist.  No.  3  of  Ford  County  v.  United 
States  Fidelity  &  Guaranty  Ca  of  Baltimore, 
Md.,  162  P.  688. 

^=9 1 02  (Mont.)  A  contract  bein^  in  its  nature 
unassignable  by  one  of  the  parties  without  the 
consent  of  the  other,  consent  also  of  his  sure- 
ties thereon  is  necessary  to  establishment  of 
privity  between  the  assignee  and  them  in  virtue 
of  such  contract. — Standard  Sewing  Mach.  Co, 
V.  Smith,  152  P.  38. 

Sureties  being  entitled  to  stand  on  the  exact 
letter  of  their  contract,  a  security  bond  execut- 
ed by  defendants,  running  specifically  to  C, 
and  guaranteeing  fulfillment  by  S.  of  bis  agency 
contract  with  C,  cannot  be  enforced  by  C.  s  as- 
signee.— Id. 

«»II6  (OU.)  Under  Rev.  Laws  1910,  f  4694, 
the  payee  of  a  note  may,  at  his  option,  sue  one 
surety  without  joining  the  maker  and  other 
sureties,  and  such  failure  to  join  them  will  not 
release  the  surety  sued.— Miller  v.  State,  162  P. 
409. 

4=:>l  17  (Kan.)  A  surety  on  a  building  contract 
cannot  insist  on  the  withholding  of  the  final 
payment,  or  that  a  percentage  of  the  contract 
price  should  be  retained  until  completion  of  the 
Duilding,  unless  thq  contract  so  provides.— 
School  Dist.  No.  3  of  Ford  County  v.  United 


States  Fidelity  A  Guaranty  Co.  of  Baltimore, 
Md.,  152  P.  608. 

A  surety  on  a  building  contract  cannot  com- 
plain of  the  time  and  manner  in  which  pay- 
ments were  made  by  the  owner,  unless  it  had 
been  materially  damaged  by  a  departure  from 
the  contract  and  bond.— Id. 
€=9 1 1 7  (Okl.)  That  the  owner  paid  the  con- 
tractor in  conformity;  with  the  contract  without 
awaiting  the  expiration  of  60  days  after  the  la- 
bor was  performed  or  material  furnished  for 
which  liens,  under  Comp.  Laws  1909,  S  6153, 
were  established,  held  not  to  relieve  the  surety 
from  liability  on  the  contractor's  bond.— Gorton 
v.  Freeman,  152  P.  127. 
4=9 1 26  (Okl.)  Failure  of  the  payee  of  a  note 
to  sue  the  principal  on  the  oral  request  of  the 
sureties  sued,  made  long  after  the  maturity  to 
the  attorney  who  had  the  note  for  collection, 
held  not  to  release  the  surety  sued. — Miller  v. 
State,  162  P.  409. 

XV.   REMEDIES  OF  CREDITORS. 

<S=>I52  (OU.)  Under  Rev.  Laws  1910,  |  4694, 
the  payee  of  a  note  may,  at  his  option,  sue  one 
surety  without  joining  the  maker  and  other 
sureties.— Miller  v.  State,  152  P.  409. 
€=»I55  (OkL)  Petition  in  an  action  on  a  build- 
ing contractor's  bond  held  to  state  a  cause  of 
action.— Gorton  v.  Freeman,  162  P.  127. 

PRIORITIES. 

See  Attachment,  ®=»180;  Chattel  Mortgages. 
®=3l38;  Mechanics'  Liens,  4=198;  Mort- 
gages, (g=>151-186;  Receivers,  «=>128;  Wa- 
ters and  Water  Courses,  4=>140. 

PRIVATE  ROADS. 

See  EJasements. 

PRIVILEGED  COMMUNICATIONS. 

See  Witnesses,  «=>199,  219. 

PROBABLE  CAUSE. 

See  MalidouB  Prosecution,  «=>22,  23. 

PROBATE. 

Sea  Wnis,  «B>216. 

PROBATION  OFFICERS. 

See  Infants,  «=>17. 

PROCESS. 

See  Apipearance;  Attachment:  Oorporattons, 
4=»6(i8;  Execution:  Garnishment;  Injunc- 
tion; Prohibition;  Quo  Warranto;   Replevin. 

U.  SERVICE. 
(O)  Pablleatlon  or  Other  ITotlee. 

4=>90  (Idaho)  The  maker  of  an  affidavit  for 
publication  of  summons  in  a  suit  brought  to 
quiet  title  by  the  bolder  of  a  tax  deed  held  not 
to  have  used  the  diligence  required,  where  it 
appeared  that  the  true  name  and  address  of  the 
former  owner  were  given  on  the  county  assess- 
ment roU.— Lohr  v.  Curley,  152  P.  185. 
®=>96  (Idaho)  A  mere  assertion  of  diligence 
in  an  affidavit  for  service  of  summons  by  publi- 
cation held  not  to  dispense  with  the  use  of  due 
diligence  to  ascertain  the  residence  or  post  of- 
fice address  of  defendant,  as  required  by  Rev. 
Codes,  i  4145,  as  amended  by  Laws  1909,  p. 
186,  I  i-Lohr  v.  Curley,  152  P.  185. 

PROFITS. 

See  Partnership,  4=312. 
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PROHIBITION. 

See  Coarts,  4=>207;    IntozicxitinK  Liquors. 
I.  NATXTRE  AND   OBOTTNDS. 

«s>3  (Cal.)  A  writ  of  prohibition  will  be  de- 
nied, where  the  petitioner  will  have  a  plain, 
speedy,  and  adequate  remedy  by  appeal  from 
any  judgment  rendered  in  the  proceeding  of 
which  it  complains.— City  of  San  Bruno  v.  Su- 
perior Court  in  and  for  San  Mateo  County,  152 
P.  731. 

$=95  (Colo.)  Where  application  is  made  in  a 
criminal  case  for  chancre  of  judge  on  the  ground 
of  prejudice,  the  question  whether  petition  and 
supporting  affidavits  are  sufficient  to  require^  the 
change  is  one  of  law,  and  subject  to  review. 
—People  T.  District  Court  of  Third  Judicial 
Dist.,  162  P.  149,  164. 

$=>9  (N.M.^  Where  the  lower  tribunal  has  ju- 
risdiction ot  the  parties  and  the  subject-matter, 
prohibition  will  not  lie. — City  of  Roswell  t. 
Richardson,  152  P.  1137. 

n.  JXTBISDIOTIOH,    PBOOEEDINaS, 
Ain>  BEXiIEF. 

4s»l9  (N.M.)  That  a  writ  of  prohibition  sued 
out  was  not  sued  out  in  the  name  of  the  state 
held  a  mere  irregularity  not  affecting  the  mer- 
its of  the  application.— City  of  Roswell  t.  Rich- 
ardson, 152  P.  1137. 

PROMISE  OF  MARRIAGE. 

See  Breach  of  Marriaje  Promise. 

PROMISSORY  NOTES. 

See  Bills  and  Notes. 

PROPERTY. 

See  Bills  and  Notes,  «=»496;  Constitutional 
Law,  «=387;    Evidence,  €=>171. 

9s>9  (Cal.)  The  ownership  of  property  may  be 
pleaded,  proved,  and  found  as  an  ultimate  fact 
based  upon  the  probative  facts  adduced  from 
the  evidence. — Hitchcock  ▼.  Rooney,  152  P,  913. 
€=»I0  (OkL)  To  maintain  possession  of  real- 
ty, it  is  not  essential  that  claimant  reside 
thereon,  or  inclose  it  with  a  fence,  but  is  suf- 
ficient that  he  do  acts  thereon  clearly  indicat- 
ing that  he  has  exclusive  control  under  a  claim 
of  right— Bass  v.  Gregg,  152  P.  1126. 

PROSTITUTION. 

4=»3  (Wash.)  Information  for  accepting  the 
earnings  of  a  prostitute  held  sufficient,  as 
charging  facts,  which,  if  proven,  constituted  a 
crime  under  the  express  terms  of  the  statute. 
—State  V.  Crane,  152  P.  989. 
€=>4  (Wash.)  Evidence,  in  a  prosecution  for 
accepting  the  earnings  of  a  prostitute,  held  suf- 
ficient to  sustain  a  conviction. — State  t.  Crane, 
162  P.  989. 

PROTEST. 

See  Waters  and  Water  Courses,  «=3225. 

PUBLICATION. 

See  Process,  <S=»90-96. 

PUBLIC  IMPROVEMENTS. 

See  Municipal  Corporations,  «=9266-5e7,  733. 

PUBLIC  LANDS. 

See  Adverse  Possession,  9=>7;  Evidence,  ^=> 
335:  Indians,  «=9l3;  Mines  and  Minerals, 
$:=»38. 

I.  OOVERmiEHT    OWNEBSHIP. 

$=>7  (Idaho)  The  public  domain  is  subject  to 
police  regulation  by  the  state  the  same  as  th'e 


lands  of  another  citixen,  so  far  as  such  regula- 
tions are  not  unconstitutional,  and  no  act  of 
Congress  covers  the  matter. — State  v.  Horn,  152 
P.  275. 

€=9 1 7  (Idaho)  Sheepowners  may  use  the  put>- 
lic  domain  subject  to  the  state's  right  to  control 
and  regulate  such  use.- State  t.  Horn,  152  P. 
275. 

Rev.  Codes,  {  6872,  prohibiting  grazing  of 
sheep  on  public  domain  previously  used  for  cat- 
tle, which  is  intended  to  minimize  the  oppor- 
tunity for  conflict  between  the  sheep  and  cattle 
industries,  held  within  the  police  power  of  the 
state. — Id. 

«=>I7  (Idaho)  Rev.  CoAta,  {  6872,  reUtive  to 
grazing  sheep  on  cattle  range,  is  a  police  regu- 
lation, and  must  necessarily  be  constmed  with 
and  as  part  of  section  6314,  requiring  a  unioa 
of  act  and  intent  to  constitute  crime,  and 
there  must  be  an  intent  to  violate  section  6872, 
as  well  as  the  act  of  driving  or  herding  sheep 
on  a  cattle  range,  to  authorize  a  conviction.— 
State  v.  Omaecbevviaria,  162  P.  280. 

tX.  SUBVETAin>DI8POSAI.OFX.Ain>S 
OF  TTNITED  STATES. 

(A)   SnrF«rs. 

«s»24  (CalO  Act  Cong.  March  S,  1853,  and 
other  acts  and  regulations  of  the  surveyor  gen- 
eral as  to  form  of  subdivisions  of  public  lands, 
held  not  to  apply  to  lands  in  grant  from  Mex- 
ico to  the  city  of  San  Francisco.— Burk  v.  Howe^ 
152  P.  434. 

(B)   Bntriea,  Bale*,  »ad  Pouuaumorr  Bi«lita. 

®=>32  (Cal.)  Persons  going  on  public  land,  with 
intent  thereafter  to  make  homestead,  after  pas- 
sage of  Act  Cong.  July  1,  1902,  for  its  resurvey, 
take  chance  of  the  survey  establishing  it  as  a 
school  section,  not  open  to  homestead  entry.— 
Miller  t.  Marchus,  162  P.  730. 

(D)  Reaerrattona  to  United  States. 

4=>50  (Cal.)  Land  outside  a  circle  with  a  ra- 
dius of  800  yards  held  not  part  of  Point  Jose 
reservation,  within  Act  Cong.  July  1,  lh64,  ex- 
cepting military  reservations  from  lands  relin- 
quished to  the  city  of  San  Francisco. — Burk  ▼. 
Howe,  152  P.  434. 

Act  Cong.  March  3,  1853,  {  7,  providing  that 
no  pre-emption  claim  shall  l>e  allowed  upon  land 
within  a  military  reservation  or  within  one 
mile  thereof,  does  not  extend  the  limits  of  res- 
ervations.— Id. 

(B)  aehoal  aad   DalTersltT  Land*. 

€=s>64  (Kan.)  Where  interest  paid  by  a  purchas- 
er of  school  land  after  he  was  in  default  was 
credited  and  turned  over  to  the  state  treasurer, 
forfeiture  of  bis  rights  pursuant  to  Gen.  St. 
1909,  f  7657,  was  thereby  waived,  and  his  right 
of  possession  was  superior  to  that  of  one  who 
settled  on  the  land  between  the  date  of  forfeiture 
and  acceptance  of  interesL — ^Himes  ▼.  Garmon, 
152  P.  774. 

(J)  Patents. 

€=>  1 1 4  (Okl.)  Under  a  patent  purporting  to 
convey  to  a  city  lands  purchased  pursuant  to 
Act  Cong.  May  2,  1890,  and  other  acts  of  Con- 
gress relating  thereto,  lield  that  the  city  acquir- 
ed an  absolute  alienable  title. — Sharp  v.  City 
of  Guthrie,  152  P.  403. 

Extrinsic  evidence  held  inadmissible  to  aid  in 
the  construction  of  a  patent  to  land. — Id. 
€=3ll4  (OkL)  One  holding  title  to  an  allot- 
ment under  a  patent  does  not  stand  in  privity 
of  estate  with  any  prior  claimants,  but  receives 
his  title  direct  through  the  patent. — Reynolds  v. 
Brooks,  152  P.  411. 

®=9 1 1 6  (Okl.)  A  patent  issued  by  the  authoriz- 
ed officers  and  in  due  form  ia  conclnslve  as  to 
title  except  in  direct  proceedings,  and  the  re- 
citals thereof  are  conclusive  as  to  the  estate 
conveyed.— Sharp  T.  fjO,^  of  Guthrie,  152  P. 
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HZ.  DIBPOSAZ.  OF  JJiKDS  OF  THE 
STATES. 

4=>I44  (Cal.)  Grant  of  land  by  board  of  tide- 
land  commiBsioners  under  Act  March  30,  1S08 
(St.  1867-68,  p.  716),  and  Act  April  1,  1870 
(St.  18e9-7<),  p.  641),  held  not  mvalid  on 
ground  that  state  could  not  convey  absolnte 
title  to  tide  lands.— Knudson  v.  Kearney,  162 
P   541 

PUBLIC  SCHOOLS. 

See  Schools  and  School  Districts. 

PUBLIC  SERVICE  CORPORATIONS. 

See    Carriers:     Corporations,    ^=9882^,   894; 
Railroads;   Street  Railroads. 

PUBLIC  USE. 

See  Dedicatioit. 

PUBLIC  UTILITIES. 

See  Constitutional  Law,  «=9l29,  278. 

PUBLIC  UTILITIES  COMMISSION. 

See   Corporations,    4=»394,    660;    Mandamus, 
«=»10,  16;    Venue,  <S=>11. 

PUNISHMENT. 

See  Criminal  Law,  «=>991. 

QUALIFICATION. 

See  Municipal  Corporations,  ^=9144. 

QUALIFICATIONS. 

See  BlectionB,  «=>18. 

QUANTUM  MERUIT. 

See  Schools  and  School  Districts,  «S98Q, 

QUASHING. 

See  Indictment  and  Information,  4s>137. 

QUIETING  TITLE. 

Z.  BZOBT  OF  ACTION  AXD  DEFENSES. 

«=>I0  (N.M.)  That  plaintiff,  in  a  suit  to  quiet 
title,  put  in  evidence  a  deed  purporting  to  Lave 
been  executed  by  defendant  held  not  to  pre- 
clude defendant  from  objecting  to  the  introduc- 
tion of  an  inadmissible  document,  purported  to 
have  been   made  by   a  grantee  oi  defendant's 

frantee. — Union  Land  &  Grazing  Ca  t.  Arce, 
52  P.  1143. 
«=>2I  (Wash.)  Under  the  statutes,  the  equity 
jurisdiction  of  the  court  was  enlarged,  so  as  to 
embrace  a  case  wherein  the  adverse  interest 
does  not  constitute  a  cloud,  and  an  action  to 
quiet  title  lies,  notwithstanding  the  absolute  in- 
validity of  the  claim  or  estate  against  which  the 
true  owner  is  moving. — Bird  Timber  C!o.  v.  Sno- 
homish County,  152  P.  689. 

ZZ.  FBOCEEDINOS  AND  BELIEF. 

«s»34  (OkL)  Petition  in  action  to  quiet  title 
held  to  state  a  cause  of  action,  under  Comp. 
Laws  1909,  §  6121.— Gerlach  Bank  v.  Allen, 
152  P.  399. 

■to  itl  (N.M.)  In  an  action  to  quiet  title 
against  defendant,  held  that  the  burden  was  on 
plaintiff  to  establish  title  in  himself.— Union 
Land  &  Grazing  Co.  v.  Arce,  162  P.  1143. 

An  ancient  record  copy  of  an  ancient  origi- 
nal held  not  alone  sufficient  to  establish  title 
without  some  confirming  circumstance.— Id. 

QUOTIENT  VERDICT. 

See  Trial.  «S3316. 


QUO  WARRANTO. 

Z.  NATUBE  AND  OBOUNDS. 

®=»24  (Idaho)  Rev.  Codes,  {  7459,  authorizing 
the  removal  of  an  officer  for  accepting  illegal 
fees,  is  penal,  and  an  officer  will  not  be  remov- 
ed at  the  suit  of  a  private  person  except  for 
that  misconduct— McRoberts  v.  Hoar,  152  P. 
1048. 

IZ.  JZmiSDIOTION.    FBOCEEDINOS, 
AND  BELIEF. 

^»55  (Idaho)  An  informer,  seeking  removal 
under  Rev.  CTodes,  §  7459,  of  a  county  treasur- 
er charged  with  illegal  exactions  of  fees,  must 
show  that  the  moneys  collected  were  collected 
as  fees,  and  that  they  were  unauthorized. — Mc- 
Roberts V.  Hoar,  152  P.  1046. 
^=>63  (Colo.)  Costs  are  not  taxable  against  re- 
lator in  quo  warranto  in  the  absence  of  rule  of 
court  or  statute  authorizing  them. — ^Burkholder 
V.  People,  152  P.  896. 

RAFTS. 

See  Logs  and  Logging. 

RAILROADS. 

See  Carriers;    Coroorations,  ^=9423;    Master 
and  Servant,  «=»302;    Street  Railroads. 

Vn.   SALES,    LEASES.  TBAFFIO  CON- 
TBAOTS,  AND  CONSOLIDATION. 

«=9|29  (Wash.)  Vendee  railroad  held  not  liable 
for  damages  created  through  vendor's  diversion 
of  water  course  in  blasting  roadbed.^Backman 
V.  Oregon- Washington  R.  &  Navigation  O.,  162 
P.  700. 

^=»I34  ^an.)  The  lessee  of  a  railroad  cannot 
be  held  liable  for  damages  to  property  from  the 
construction  of  the  railroad,  where  it  was  prop- 
erly constnicted  and  the  cause  of  action  arose 
before  the  lessee  came  into  possession.— Marshall 
V.  Wichita  &  M.  V.  R.  C!o.,  152  P.  634. 

VZZL  INDEBTEDNESS.  SECTXBITIES. 

LIENS.  AND  MOBTGAOES. 

(A)  Nature  and  Bxtent  of  lilabllltles. 

®=>I59  (Kan.)  In  the  absence  of  a  statute  au- 
thorizing such  lien,  no  lien  arises  from  the 
mere  fact  that  materials  sold  for  the  purpose 
are  used  for  constructing  a  railroad. — S.  H. 
Chatten  Lumber  Co.  v.  Scott  City  Northern 
R.  Co.,  152  P.  666. 

(B)  rorecloanre  of  Uena  and  Hortarases. 

€=9 1 89  (Kan.)  flvidence  held  not  to  support  a 
finding  giving  a  lien  on  a  railroad  for  material 
furnished  in  its  construction. — S.  H.  Ohatten 
Lumber  Co.  v.  Scott  City  Northern  R.  Co.,  152 
P.  665.  - 

X.   OPEBATION. 


(O)  Injarlea 


to     Persona 
Tracka. 


on    or    near 
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^=9358  (Okl.)  A  railroad  company  is  bound  to 
exercise  towards  a  licensee  that  degree  of  care 
to  protect  human  life  which  is  commensurate 
with  the  probability  of  danger;  the  question 
being  one  of  fact  for  the  jury. — Wilhelm  v. 
Missouri,  O.  &  G.  Ry.  Co.,  152  P.  1088. 
®=336S  (Okl.)  Making  a  flying  switch  where 
the  employ^ts  know  or  should  know  persons 
are  likely  to  be,  liberating  a  string  of  cars 
without  a  brakeman  to  control  them,  was  gross 
negligence. — Wilhelm  v.  Missouri,  O.  &  G.  Ry. 
Co.,  152  P.  1088. 

9=»400  (Okl.)  Where  a  footpath  across  and 
along  a  raUroad  track  has  been  habitually  used 
by  the  public  for  many  years,  it  is  a  question 
of  fact  whether  the  railroad  company  has  not 
acquiesced  in  such  use. — Wilhelm  v.  Missouri. 
O.  &  G.  Ry.  Co.,  152  P.  1088.  [ 
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(H)  Injarles  to  Animals  on  or  near  TraelM. 

^=9405  (Idaho)  No  recoveiy  for  the  injnry  of 
animals  on  a  railroad  right  of  way  can  be  had 
on  account  of  the  company's  failure  to  comply 
with  Key.  Codes,  {  2819,  requiring  companies 
to  keep  a  book  at  the  principal  station  in  each 
county  in  which  shall  be  recorded  descriptions 
of  all  animals  killed.— Wilson  v.  Oregon  Short 
Line  R.  Co.,  152  P.  1062. 
<S=>4II  (Colo.)  Under  the  fencing  act  of  1911 
(Laws  1911,  p.  400,  §  1),  requiring  railroad  com- 
panies to  fence  their  rights  of  way,  a  railroad 
company  need  not  fence  its  yards  at  an  estab- 
lished station,  though .  the  limits  of  the  yards 
were  not  marked  by  signs  or  otherwise. — Denver 
&  R.  G.  R.  Co.  T.  Bird,  152  P.  911. 
€=3411  (Okl.)  In  the  absence  of  negligence,  a 
railroad  company  is  not  liable  for  animals  killed 
when  they  come  on  the  track  at  a  place  not  re- 
quired to  be  fenced.— Ft.  Smith  &  W.  R.  Co.  y. 
Dixon,  152  P.  350. 

€s>4l5  (Colo.)  A  motorman,  operating  an  inter- 
urban  car  on  a  track  in  a  deep  cut  about  1,200 
feet  from  a  highway  crossing  the  track,  held 
required  to  keep  a  sharp  lookout  when  emerg- 
ing from  the  cut.— Denver  &  I.  Ry.  Ck).  v.  Beer, 
162  P.  898. 

^=9419  (Colo.)  A  motorman,  observing  or  re- 
quired to  observe  cattle  driven  along  a  nigbway 
approaching  the  track  at  a  crossing,  must  check 
the  speed  of  his  car  to  avoid  injury  to  the  cat- 
tle.—Denver  &  I.  Ry.  Co.  V.  Beer,  162  P.  898. 

9=»4I9  (Colo.)  That  a  cow  was  near  a  railroad 
track  eating  from  a  car  on  a  siding  did  not  re- 
quire the  engineer  of  a  passing  train  to  check 
its  speed,  where  there  was  nothing  to  indicate 
the  cow  would  attempt  to  pass  in  front  of  the 
train.— Denver  &  R.  G.  R.  Co.  v.  Bird.  152  P. 
911. 

4s»439  (Idaho)  A  complaint  In  an  action  for 
the  killing  of  cattle,  not  alleging  negligence  of 
defendant  or  failure  to  fence  ri^ht  of  way,  held 
not  to  state  cause  c^  action  asainst  the  railroad 
company.— Wilson  v.  Oregon  Short  Line  R.  C!o., 
152  P.  1062. 

€s»44l  (Idaho)  There  can  be  no  recovery  fof 
the  killing  of  cattle  on  railroad  tracks  without 
proof  of  the  railroad  company's  negligence. — 
Wilson  v.  Oregon  Short  Line  R.  CIo.,  162  P. 
1062. 

€=>44l  (Okl.)  Negligence  will  not  be  pi-esumed 
from  the  mere  killing  of  trespassing  animals  on 
the  track,  where  the  accident  is  as  consistent 
with  the  presumption  that  it  was  unavoidable  as 
with  the  presumption  of  negligence.— Ft  Smith 
&  W.  R.  Co.  V.  Dixon,  152  P.  360. 

®=>446  (Colo.)  In  action  against  interurban  rail- 
way company  for  killing  animals  at  highway 
crossing,  question  of  contributory  negligence 
held  properly  submitted  to  jury.— -Denver  &  I. 
Ry.  <5o.  v.  Beer,  152  P.  898. 

In  action  against  interurban  railway  company 
for  killing  animals  at  highway  crossing,  ques- 
tion of  negligence  held  properly  submitted  to 
jury. — Id. 

«=>446  (Okl.)  Where  in  a  stock-UUing  case, 
plaintilFs  right  of  recovery  depended  on  negli- 
gence, and  there  was  no  evidence  of  negligence 
or  circumstances  from  which  negligence  might 
reasonably  be  inferred,  the  court  should  have 
directed  a  verdict  for  defendant. — Ft.  Smith  & 
W.  R.  Co.  v.  Dixon,  152  P.  350. 

<D  Fires. 

«=>482  (OU.)  Evidence,  showing  that  a  Are 
originated  from  sparks  of  a  passing  engine,  is 
prima  facie  proof  of  negligence  of  the  railroad 
company.— Missouri,  O.  &  G.  Ry.  So.  v.  Gen- 
try, 152  P.  1076. 

<=»485  (Okl.)  An  instruction  that  evidence 
that  defendant  allowed  combustible  material  to 
accumulate  on  the  right  of  way  is  sufRcient  to 
warrant  the  imputing  of  negligence  to  the  com- 


^■. 


lany  held  not  erroneous.- Mlssoiiri,  O.  ft  G. 
y.  Co.  V.  Gentry,  152  P.  1076. 
In  an  action  for  damages  by  fire  by  sparks 
from  a  locomotive,  in  Indian  Territory  prior 
to  statehood,  held  that  an  instruction  as  to 
equipment  and  handling  of  the  engine  was  not 
objectionable,  on  ground  that  it  did  not  limit 
the  inquiry  as  to  other  fires  to  the  particular 
engine,  and  the  word  "bandied"  did  not  ren- 
der it  erroneooa, — Id. 

RAPE. 

See  CMminal  Lav,  «s>7aL,  U6». 

I.   OXTEHSES   AND    RESPON8IBXUTT 
THEHEFOB. 

€=»I6  (Colo.)  The  making  of  a  complaint  by  the 
victim  of  an  assault  with  intent  to  rape,  and 
proof  thereof,  is  not  an  essential  prerequisite  to 
a  conviction  of  the  offense  charged. — Dickens  v. 
People,  162  P.  909. 

Proof  of  neither  exposure  of  the  person  nor 
demand  for  intercourse  is  necessary  to  a  con- 
viction for  assault  with  intent  to  rape. — Id. 

n.  PBOSECTTTIOM  AJTD  PtmiSHMENT. 

(A)   Indictment  and   Information. 

9=>20  (Okl.Cr.App.)  Information  held  to  snf- 
ficiently  charge  uie  crime  of  statutory  rape  as 
against  a  general  demurrer. — Williams  v.  State, 
152  P.  1135. 

«=>33  (pkl.Cr.App.)  To  constitute  a  good 
charge  of  attempt  to  commit  rape  under  section 
2803,  Rev.  Laws  1910,  some  act  done  towards 
the  commission  of  the  crime  and  the  failure 
must  be  alleged,  and  it  is  also  necessary  to  allege 
an  intent  to  feloniously  have  sexnal  intercourse 
by  committing  a  rape  as  defined  by  section  2414, 
Rev.  Laws  UIO.— Bond  v.  State,  152  P.  809. 

(B)  BTldenee. 

«=s>48  (Golo.)  Tile  complaint  of  a  victim  of  an 
assault  with  intent  to  rape  is  admissible  in  evi- 
dence only  as  to  the  bare  fact  of  complaint,  and 
the  details  thereof  are  not  admissible. — Dickens 
V.  People,  162  P.  909. 

<S=>52  (Okl.Cr.App.)  Evidence  held  to  sastain 
a  conviction  of  statutory  rape.— Williams  v. 
State,  162  P.  1135. 

€=353  (Colo.)  Evidence  held  to  show  a  spoken 
demand  for  sexual  intercourse  vrith  the  victim 
of  an  assault  with  Intent  to  rape. — ^Dickens  v. 
People,  152  P.  909. 

€=954  (O>lo.)  It  is  not  necessaiT  to  support  a 
conviction  that  the  testimony  of  the  victim  of 
an  assault  with  intent  to  rape  against  the  ac- 
cused shall  be  corroborated.— Dickens  v.  People, 
152  P.  909. 

(Q  TrUa  and   ReTlaw. 

€=s>59  (Golo.)  Instructions  in  a  prosecution  for 
assault  with  intent  to  rape  held  sufficient,  and 
to  define  the  crime  charged.— Dickens  v.  People, 
162  P.  909. 

RATE. 

See  Oarrieis,   €=>30,  35;    Ooiporatioiu,   ^=> 

RATIFICATION. 

See  Corporations,  €=»426;  Conntiee,  «=9ll4; 
Bxecutors  and  Administrators,  €=>377;  In- 
surance, €=>112;  Principal  and  Agent,  <=» 
166. 

REAL  ACTIONS. 

See  Sjectment;    Partition;    Quieting  Titia. 

REAL  PROPERTY. 

See  Courts,  €=s>7,  87;   Pn^iert?. 

REBUTTAL^  i 

See  Trial,  «=»e8.     digitized  byVjOOglC 
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RECEIPTS. 

See  Oontracts,  «=>1;    Svidence,  «=3408;   Pay- 
ment;  'Warehousemen. 

RECEIVERS. 

See  Appeal  and  Error,  9=3l90,  232 ;  Banks  and 
Banking,  ^=»77;    Corporations,  9=3560. 

n.   APFOINTBXEirT,    QT7AZ.rFIOATIOR, 
AND    TENURE. 

®=»SI  (Cal.>  Where  the  bonds  of  a  reeeiyer, 
originally  insufScient,  were  on  a  bondholder's 
objection  amended  so  as  to  make  them  siifficient, 
they  were,  as  far  as  concerned  the  bondholder, 
who  subsequently  intervened,  valid  from  the 
beginning.— Title  Ins.  A  Trust  Co.  ▼.  California 
Development  Co.,  152  P.  564. 
9=>62  rWash.)  Creditors  of  corporation  under 
receivership  in  action  brought  by  state,  though 
not  parties,  may  petition  for  removal  of  re- 
ceiver.—State  T.  Superior  Court,  Pacific  Coun- 
ty, 152  P.  1. 

IV.  KANAOEBCENT    AND    DISPOSI- 
TION  OF  PBOFEBTT. 

<0  Beealxev'n  CertMe«tes> 

9s>lt7  (Cal.)  Whether  a  receiver's  certificate! 
shall  be  issued,  and  whether  such  certificates, 
when  issued,  are  to  be  given  priority  over  other 
indebtedness  by  defendant,  is  largely  in  the  dis- 
cretion of  the  trial  court.— Title  Ins.  &  'Trust 
Co.  V.  California  Development  Co.,  152  P.  664. 
$s>l25  (Cal.)  Certificates  issued  by  a  receiver, 
appointed  in  good  faith,  used  for  the  preserva- 
tion of  the  property,  are  not  invalid  because 
they  are  held  by  one  who  fraudulently  intend- 
ed to  obtain  a  preference  thereby. — Title  Ins.  & 
Trust  Co.  y.  California  Development  Co.,  162 
P.  664. 

€=»i28  (Cal.)  A  conrt  may  give  priori^  over 
the  lien  of  bondholders  to  certificates  of  a  re- 
ceiver, issued  to  enable  him  to  care  for  and 
preserve  the  property.— Title  Ins.  &  Trust  Co. 
V.  California  Development  Co.,  152  P.  504. 

That  the  proceeds  of  receiver's  certificates 
have  been  used  to  preserve  the  property  of  the 
corporation  situated  without  the  jurisdiction 
of  the  court  does  not  deprive  them  of  priority 
over  the  lien  of  bondholders,  the  value  of  whi(u 
has  thereby  been  enhanced. — Id. 

VI.  ACTIONS. 

«S9|77  (Kan.)  A  petition  by  receivfirs  in  H. 
county,  did  not  give  the  district  court  jurisdic- 
tion to  enjoin  the  Public  Utilities  Commission 
from  enforcing  certain  orders  made  by  it  in  S. 
county,  or  authorize  it  to  make  any  valid  order 
or  render  any  valid  judgment  against  the  com- 
mission, under  Code  Civ.  Proc.  ff  35,  50,  65 
(Oen.  St.  1909,  f f  6628,  6643,  5648).— State 
y.  FlanneUy,   152   P.   22. 

IX.  IXABIUTIES  ON  BONDS  OR  UK. 
DERTAKINGS. 

9s»2l8  (Okl.)  In  action  on  a  receiver's  bond, 
failure  to  attach  to  the  petition  a  copy  of  the 
order  appointing;  the  receiver  does  not  render 
the  petition  subject  to  general  demurrer. — Nich- 
ols v.  Dexter,  152  P.  817. 

Petition  in  an  action  on  a  receiver's  bond  held 
sufiicient  as  against  general  demurrer,  where  it 
alleged  the  giving,  and  facts  constituting  a 
breach,  of  the  bond.— Id. 

Where  the  petition  in  an  action  on  a  receiver's 
bond  alleges  that  the  receiver  qualified  by  giv- 
ing bond,  and  a  copy  of  the  bond  is  attached, 
it  will  be  presumed  that  he  took  the  oath  re- 
quired by  Mansf.  Dig.  Ark.  I  5277.— Id. 

RECLAMATION. 

See  Waters  and  Water  Courses,  ®=>222. 


RECLAMATION  DISTRICTS. 

See  Drains,  4s»l& 


See  Bail. 


RECOGNIZANCES. 
RECORDS. 


See  Appeal  and  Error,  iS=»501-706:  Obattel 
Mortgages,  «=»92,  98;  Corporations,  <8=» 
382%;  Criminal  Law,  «=>10e8,  1110;  Evi- 
dence, «=»336,  387;  Justices  of  the  Peace, 
«=>ld4;   Sales,  iS=>474. 

REDEMPTION. 

See  Mortgages,  <8=»601-60e%. 

REDIRECT  EXAMINATION. 

See  Witnesses,  iS=3286. 

REFORMATION  OF  INSTRUMENTS. 

See  Alteration  of  Instruments;  CSancellation  of 
Instruments. 

I.  BIGHT  OF  ACTION  AND  DEFENSES. 

4=>I9  (Cal.)  A  stipulation  in  a  divorce  suit 
will  not  be  reformed  by  incorporating  therein 
an  agreement,  respecting  realty,  where  the  omis- 
sion of  such  agreement  from  the  stipulation  was 
not  the  result  of  mutual  mistake. — Woemer  y. 
Woemer,  152  P.  919. 

REGISTRATION. 

See  Schoola  and  School  Districts,  «s»114. 

REHEARING. 

See  Appeal  and  Error,  e=»83Z. 

RELEASE. 

See  Accord  and  Sati8facti<w ;  Alteration  of  In- 
struments, 9=>3;  Bills  and  Notes,  4=3301, 
437;  Chattel  Mortgages,  «=>245;  Compro- 
mise and  Settlement:  Partnership,  9=9287, 
296;  Payment;  Pleading,  «=»291;  Principal 
and  Surety,   9=>116. 

I.   REQinSITES  AND   VAX.IDITT. 

«=9i7  (Okl.)  While  it  is  the  poUcy  of  the  law 
to  encourage  compromise  and  settlement,  a 
release  in  a  personal  injury  action  will  be  set 
aside  where  it  has  been  procured  by  frond. — 
St.  Loois  &  S.  F.  R.  Co.  v.  Bruner,  152  P. 
1108. 

9=s»l7  (Or.)  One  who  paid  an  amount  to  a 
servant  claiminf;  to  have  an  action  fM-  injury 
and  procured  bis  release  was  not  required  to 
notify  the  servant  to  employ  an  attorney  or. 
some  one  able  to  give  him  business  advice. — 
Ingram  v.  Carlton  Lumber  Co.,  162  P.  256. 
9=924  (Or.)  The  consideration  paid  for  the  re- 
lease set  up  in  defense  is  to  be  deducted  from 
any  greater  amount  recovered  against  the  de- 
fendant.—Ingram  y.  Carlton  liumbet  Co.,  162 
P.  256. 

II.  CONSTBVOTION  AND  OPEBATION. 

9=329  (Or.)  The  release  of  one  joint  tort-feasor 
releases  all.— Ingram  v.  Carlton  Lumber  Co., 
152  P.  256. 

in.   PI.EADINO,     EVIDENCE,     TBIAX, 
AND  BEVXBW. 

9=352  (Or.)  In  servant's  action  for  injury,  re- 
ply purporting  to  allege  fraud  in  the  procure- 
ment of  a  release  held  insufficient. — Ingram  y. 
Carlton  Lumber  Co.,  162  P.  266. 

In  servant's  action  for  injary,  the  duty,  if 
any,  of  notifying  him  to  employ  an  attorney  oi 
some  one  able  to  advise  htm  about  a  releay^ 
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should  have  been  averred,  with  facts  showing 
that  plaintiff  cauie  within  their  scope. — Id. 
«=»57  (Okl.)  Where  a  release  is  attacked  on 
the  ground  of  fraud,  the  party  alleging  fraud 
is  bound  to  establish  it  by  clear  and  convincing 
proof.— St.  Louis  &  S.  F.  B.  Co.  v.  Bruner, 
152  P.  1103. 

REMOVAL 

See  Corporations,  ®=3294;  Municipal  Corpora- 
tions, «=3l58,  186;  Offlcera,  «=»66;  Beceiv- 
era,   9=>62. 

REMOVAL  OF  CAUSES. 

V.  AMOTHfT  OB  VAX.1TK  IX  COirTBO- 
VEBSY. 

4=>72  (Idaho)  A  petition  for  removal  to  the 
federal  court  of  an  action  by  the  state  as  trus- 
tee for  depositors  on  the  bank  examiner's  bond, 
under  Rev.  Codes,  {§  295,  296,  4092,  h«ld  prop- 
erly denied,  though  the  sum  sued  for  exceeded 
$3,000  and  diversity  of  citizenship  existed, 
where  the  claim  of  no  individual  depositor 
amounted  to  $3,000.— State  v.  Title  Guaranty  & 
Surety  Co.,  of  Scranton,  Pa.,  152  P.  189. 

REMOVAL  OF  CLOUD. 

See  Quieting  Title. 

RENEWAL 

See  BiUs  and  Notes,  «=3l87-140. 


RENT. 

Tenant, 

REOPENING  CASE. 


See  Landlord  and  Tenant,  «s»190-254,  826- 
331. 


See  Trial. 

REPAIRS. 

See  Bailment,  4=>18;    Landlord  and  Tenant, 
<8=»150. 

REPEAL 

See  Statutes,  «s>161. 

REPLEVIN. 

See  Chattel  Mortgages,  «=>n2. 

I.  BIGHT  OF  ACTION  AMD  DEFENSES. 

iS=»IO  (CaLApp.)  Under  Code  Civ.  Proc.  |  609 
et  seq.,  it  was  no  objection  to  an  action  for  the 
possession  of  cattle  delivered  to  defendant  for 
pasturage,  or  for  their  value,  that  plaintiff,  be- 
fore beginning  the  action,  had  been  unable  to  get 
any  satisfactory  showing  as  to  what  had  become 
of  them.— Benzler  v.  Van  Fleet,  162  P.  736. 

m.   FBOCEEDINGS  FOB  TAKHTO  ANS 
BEDEX.IVEBT  OF  PBOPEBTT. 

4=350  (Okl.)  Property  held  under  a  redelivery 
bond  in  replevin  is  in  custodia  legis,  the  same 
as  if  in  the  officer's  actual  possession.— Gross- 
man (3o.  V.  White,  152  P.  816. 

REPORTS. 

See  Banks  and  Banking,  ®=>61 ;   Guardian  and 
Ward,  «=»137;   Highways,  «=341, 

REPUTATION. 

See  Evidence,  «=>324. 

REQUESTS. 

See  Trial,  «=»255-2eO. 

RESCISSION. 

See  Cancellation  of  Instruments;   Sales,  4=992- 
128;    Vendor  and  Purchaser,  «=>119. 


RESERVATIONS. 

See  Public  Lands,  •=i>60. 

RES  GEST^. 

See  CMminal  Law,  «=9366 ;   Evidence,  «=>12S. 

RES  IPSA  LOQUITUR. 

See  Carriers,   4=>Sld;    Master   and   Serront, 
4s>266. 

RES  JUDICATA. 

See  Judgment,  «=s>66&-746i 

RESTORATION. 

See  Insane  Peteons,  4=>66. 

RESULTING  TRUSTS. 

See  Trusts,  «=>79-89. 

RETROSPECTIVE  LAWS. 

See   limitatioft   of  Actions,    4s»6;    Statntes, 
4=»263. 


See  Taxation. 


REVENUE. 
REVIEW. 


See  Appeal  and  E^ror;  Qriminal  Law,  9=> 
1144-1174 

REVIVAL 

See  Abatement  and  BeviyaL 

REVOCATION. 

See  Dedication.  «=>28. 

RIGHT  OF  WAY. 

See  Beaements. 

RIPARIAN  RIGHTS. 

See  Waters  and  Water  Ooaraee,  «s>40. 

RISKS. 

See  Master  and  Servant,  «s3206-226,  260,  280. 

ROADS. 

See  Highways ;  Municipal  Corporations, '  4=> 
667—706. 

RULES. 

See  Courts,  ^s»86;  Master  and  Servant,  4=> 
137. 

SAFE  PLACE  TO  WORK. 

See  Master  and  Servant,  «s»101-124. 

SALES. 

See  Chattel  Mortgages,  4=>219;  Evidence,  «=> 
314,  400;  Execution;  Executors  and  Admin- 
istrators, 4=9340-389;  Guardian  and  Ward, 
4=941 ;  Hawkers  and  Peddlers;  Intoxicat- 
ing Liquors;  Limitation  of  Actions,  ^=96 ; 
Mortgages,  4=>6;  Municipal  Corporations, 
4s>22a ;  Pledges,  4=956 ;  Public  Lands,  4=> 
64;  Railroads,  4=9129:  Taxation,  4=>65S, 
669,  761 ;   Vendor  and  Porchaser. 

Z.  BEQVISITES  AND  VAXIDITT  OF 
CONTBACT. 

4=923  (Utah)  Where  plaintiff  accepted  an  or- 
der for  safes  generally,  and  declined  to  fill  an 
order  for  one  safe  because  of  a  change  in  the 
specifications,  the  transaction  as  to  such  safe 
keld  not  a  contract,  for  want  of  a  meeting  of 
the  minds. — Schwab  Safe  &  Lock  Co.  v.  Snow, 
152  P.  171. 

4=952  (Okl.)  That  personal  property  was  sold 
for  too  high  a  price  is  not  per  se  prima  facie 
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tvtdeoce  of  fraud  by  the  seller.— Campbell  v. 
Newton  &  Driskm,  1B2  P.  841. 
^=332  (Utab)  Evidence,  in  an  action  on  an  ac- 
count for  lumber  sold,  held  insufficient  to  sbow 
that  the  sale  was  made  to  the  defendant  and. 
not  to  the  company  of  which  be  was  the  agent 
And  manager. — Blackburn  t.  Baker,  152  P. 
1184. 

a.  CONSTBUCTION     OF     CONTHACT. 

4=s»72  (OkL)  OflScial  inspection  held  conclusive 
as  to  the  grade  and  quality  of  the  com  shipped, 
where  there  was  nothing;  to  impeach  it  an  dis- 
honest or  collusive.— Citizens'  Independent  Mill 
&  Elevator  Go.  t.  Perkins,  162  P.  443. 

ni.  MODITXCATION    OR   RESOI88IOK 

OF  CONTRACT. 

(A)    By  Aanreememt  of  Fsrtlea, 

^s>92  (Utah)  A  letter  from  a  purchaser  re- 
questing cancellation,  answered  by  a  letter 
ttom  the  vendor  saying,  "We  are  also  grieved 
that  it  is  necessary  to  cancel"  the  order,  held 
a  cancellation  by  consent.— Schwab  Safe  & 
Lock  Co.  V.  Snow,  162  P.  171. 

(B)  Reaciaaton  by  Seller. 

«=3l08  (Okl.)  A  party  is  not  entitled  to  pay 
for  property  sold  to  another  when  without  cause 
h«  retakes  possession  of  the  property. — New- 
comer V.  Sheppard,  152  P.  66. 

(C)  Reaelaalom  by  Buyer. 

4=3 1 28  (Utah)  Where  defendant  purchased 
safes  from  plaintiCF,  to  be  shipped  to  purchasers 
trom  defendant,  a  notification  to  plaintitC  that 
certain  purchasers  would  not  accept  their  safes 
because  of  delay,  advising  plaintiff  not  to  ship, 
held  not  such  cancellation  of  the  order  as  re- 
lieved plaintiff  from  liability. — Schwab  Safe  ie 
Lock  Cfo.  v.  Snow,  152  P.  171. 

IV.  PERFORMAMCE    OF    CONTRACT. 
(O  Delivery  ana  Aeecptance  of  Qooda. 

4s»l68  (Okl.)  The  condition  of  com  sold  when 
it  arrived  at  its  destination  was  immaterial  if 
the  agreed  official  inspection  showed  that  it 
was  of  the  grade  contracted  for.— Citizens'  In- 
dependent Mill  &  Elevator  Co.  v.  Perkins,  152 
P.  443. 

^=s>l70  (Okl.)  Where  the  buyer  accepts,  with- 
out objection  being  made  within  a  reasonable 
time,  an  article  diSerent  from  that  ordered,  he 
is  liable  for  the  price  agreed  on  for  the  article 
ordered.— Spauldlng  y.  Howard,  152  P.  106. 

VI.  WARRANTIES. 

<=»273  (Or.)  Where  a  secondhand  automobile 
was  sold  as  fit  for  the  purchaser's  stated  pur- 
pose of  using  it  in  his  grocery  business,  there 
was  an  implied  warranty  that  it  was  reasonably 
suitable  for  that  pTirpose. — ^Bouchet  v.  Oregon 
Motor  Car  Co.,  152  P.  888. 

VII.   REMEDIES  OF  SEU.ER. 

(D)  Reaale. 

«B>334  (Cal.App.)  Sale  of  goods  after  notice  of 
the  buyer's  default  in  accepting  deliveries,  begun 
within  six  days,  and  completed  within  two 
weeks,  held  a  resale  within  the  reasonable  time 
allowed  therefor.— Cheda  v.  Kockos,  152  P.  735. 
Under  contract  for  sale  of  goods,  the  buyer's 
letter  refusing  to  accept  delivery  of  any  more 
of  the  goods  held  not  such  a  breach  of  the  con- 
tract as  to  obligate  the  seller  to  make  an  im- 
mediate resale  of  the  balance  of  the  goods.— Id. 

Vni.   REMEDIES  OF  BUYER. 
(O  Actlona  for  Breach  of  Contract. 

*=»4I8  (Utah)  Where  defendant  purchased 
safes  from  plaintiff  for  delivery  to  purcuasers 
from  defendant,  the  measure  of  damages  for  a 


breach  of  plaintiff's  contract  was  defendant's 
prospective  profit  on  the  resale. — Schwab  Safe 
&  Lock  Co.  V.  .Snow,  162  P.  171. 

Damages  under  defendant's  counterclaim  for 
failure  to  deliver  safes  bought  from  plaintiff 
for  delivery  to  purchasers  from  defendant  held 
to  include  interest  only  from  the  time  when  the 
last  payments  would  have  fallen  due  defendant 
from  his  customers. — Id. 

(D)  Acttona  and  Connterclaima  for  Breach 
of  Warranty. 

«=>4a5  (Okl.)  Where  the  article  delivered  does 
not  comply  with  the  warranty,  the  .buyer  may 
either  return  the  article  within  a  reasonable 
time  and  sue  for  cancellation,  or  may  retain  it 
and  recover  the  difference  between  its  actual 
value  and  its  value  as  represented. — Spauldlng 
V.  Howard.  152  P.  106. 

4=9439  (Okl.)  In  an  action  for  breach  of  war^ 
ranty,  the  buyer  must  prove  the  breach  and 
amount  of  damages.— Spauldlng  v.  Howard,  152 
P.  106. 

«=>44l  (Cal.)  Under  Code  Civ.  Proc.  i  1963, 
subd.  32,  the  presumption  is  in  defendant's  fa- 
vor npon  his  showing  that,  shortly  before  de- 
livery of  the  goods,  the  warranty  was  conformed 
to,  that  the  condition  once  shown  existed  upon 
delivery,  but  not  that  a  condition  two  years  after 
delivery  existed  at  the  time  of  deUvery.— Cerruti 
Mercantile  Co.  ▼.  Siml  Land  Co.,  152  P.  727. 

ZX.   CONDITIONAL  SALES. 

<S=»473  (Or.)  Under  Rem.  &  Bal.  (3ode,  Wash. 
Sf  3670,  3670,  conditional  sale  held  void  as  to 
purchasers  because  contract  was  not  filed  in 
county  of  corporation  purchaser's  principal 
place  of  business. — Montesano  Lumber  &  Mfg. 
Co.  V.  Portland  Iron  Works,  152  P.  244. 

Lessor  of  sawmill  held  purchaser  of  ma- 
chinery installed  by  lessee  under  terms  of  the 
lease  within  Rem.  &  Bal.  Code,  Wash.  {  3670, 
as  to  conditional  sales. — Id. 
<S=»474  (Cal.App.)  Under  Civ.  Code,  S  3051, 
party  repairing  automobile  at  request  of  con- 
ditional buyer  in  possession  who  afterwards 
defaulted  held  to  have  a  lien  as  against  the 
seller  or  owner.— Davenport  v.  Grundy  Motor 
Sales  Co.,  152  P.  032. 

<&=>474  (Wash.)  Failure  to  record  bill  of  con- 
ditional sale  as  required  by  Rem.  &  Bal.  Code, 
§  3670,  held  to  render  sale  absolute  as  to  ven- 
dee's creditors  as  provided  in  such  section.— 
Eilers  Music  House  v.  Ritner,  152  P.  1008. 

Possession  of  chattels  by  receiver  for  cred- 
itors held  to  give  creditors  a  form  of  lien  on 
the  chattels,  rendering  unrecorded  conditional 
sale  thereof  to  debtor  absolute  as  to  them. — Id. 

SATISFACTION. 

See  Accord  and  Satisfaction ;  C!ompromiae  and 
Settlement;    Payment;    Release. 

SCHEDULE. 

See  Carriers,  «=>30,  35. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

See  Mandamus,  4=>79;  Master  and  Servant, 
^=>14%;  Pleading,  ®=j8;  Public  Lands,  €=» 
54;    Statutes,  «=9l22. 

II.   PUBLIC  SCHOOLS. 

(A)  Batabltalinient,  School  lianda  and 

Fnnda,  and  Rearalation  la 

General. 

®=>I0  (Colo.)  Const,  art.  9,  |  15,  requiring  in- 
struction in  the  public  schools  of  evei-y  school 
district  to  be  under  control  of  its  directors, 
held  contraveued  by  Rev.  St.  1908,  §  5925,  subd. 
15,  as  amended  by  Laws  1909,  p.  488,  as  to 
educating  pupils  of  a  district  having  no  high 
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school  in  that  of  another  district.— School  Dist 
No.  16  in  Adams  County  t.  Union  High  School 
No.  1  in  Adams  County.  152  P.  1149. 
^9 1 7  (Kan.)  The  wot^  "aid"  means  to  assist 
or  help.  It  does  not  mean  to  do  all  there  is  to 
be  done.  As  used  in  Laws  1911,  c.  263,  au- 
thorizing county  aid  to  high  schools,  it  means 
to  assist  or  help  the  school  district  in  maintain- 
ing the  high  school.  It  does  not  mean  to  main- 
tain the  high  school.— State  v.  Levitt,  152  P.  la 

(B)   Creation,    Alteration,    Bxistenee,    and 
Dlaaolntlon  of  Districts. 

<8s>2l  (Kan.)  Under  Gen.  St  1909,  |  7397,  a 
rural  high  school  district  organized  under  Laws 
1915,  c.  311,  is  a  body  corporate. — Rural  High 
School  Diet  No.  1  of  Rush  County  v.  Davis, 
152  P.  666. 

«=322  (Or.)  Laws  1915,  p.  54,  (  2,  relative  to 
the  dissolution  of  union  high  school  districts, 
held  not  contrary  to  Const,  art.  11,  {  2,  rela- 
tive to  the  amendment  or  repeal  of  municipal 
charters.— State  v.  School  Dist  No.  3  of  Clat- 
sop County,  152  P.  221. 

There  is  nothing  in  the  Constitution  pro- 
hibiting the  Legislature  from  passing  a  general 
law  providing  the  mauner  wherehy  a  quasi  mu- 
nicipality, such  as  a  school  district,  may  be 
dissolved. — Id. 

Laws  1915,  p.  54,  {  2,  as  to  dissolution  of 
union  school  distiricts,  held  not  violative  of 
Const,  art  4,  |  la,  as  to  the  initiative  and 
referendum  powers  of  municipaUties-  and  dis- 
tricts.— Id. 

Laws  1915,  c.  40,  {  2,  as  to  dissolution  of 
union  school  districts,  held  not  repealed  by 
chapter  211,  relative  to  disincorporation  of  mu- 
nicipal corporations. — Id. 

^:944  (Or.)  A  quasi  municipality,  such  as  a 
school  district,  can  be  dissolved  only  in  the 
manner  prescribed  by  law,  and  its  inhabitants 
are  powerless  to  dissolve  it  unless  this  be  done 
as  the  law  directs.— State  v.  School  Dist  No. 
3  of  Clatsop  County,  162  P.  221. 

(D)  DIatrlot  Property,  Contraeta,  and 
Lilabllltiea. 

<Ss>79  (Cal.App.)  Under  Pol.  Code,  {  1617, 
subds.  20,  21,  board  of  school  trustees  had 
power  to  compromise  for  $200  the  claim  against 
the  district  for  breach  of  his  contract  of  em- 
ployment of  the  principal  of  the  high  school. 
—Smith  V.  Cloud,  152  P.  950. 

Compromise  agreement  made  by  board  of 
school  trustees  with  principal  of  nigh  school, 
whose  contract  of  employment  the  board  had 
breached  to  his  damage,  held  valid,  though  made 
before  any  salary  was  due  the  principal  for 
teaching  done  or  offered.— Id. 
<8=»80  (Cal.)  Under  PoL  Code,  S  1617,  subd. 
22,  contract  for  work  on  school  building,  held 
void  because  of  absence  of  competitive  bidding, 
though  worlc  was  included  in  the  original  bid 
for  the  construction  of  the  building  and  after- 
wards eliminated. — Beams  v.  Cooley,  152  P.  293. 
<S=>80  (Cal.)  St.  1871-72,  p.  925,  as  to  plans 
and  specifications  for  public  buildings,  held 
superseded  as  to  school  buildings,  in  view  of 
Pol.  Code,  i  1543,  subd.  11,  section  1617,  aubda. 
5,  22,  and  section  1674,  subd.  10,  and  trustees 
of  n  union  district  need  not  advertise  for  plans 
and  specifications. — Harris  v.  Cooley,  152  P. 
300. 

®=>8I  (Okl.)  A  bond,  conditioned  as  provided 
by  Comp.  Laws  1909,  §  6164,  that  the  contrac- 
tor should  pay  all  debts  incurred  in  construct- 
ing a  public  building,  held  not  to  protect  a  per- 
son loaning  mone;^  to  the  contractor  to  pay  for 
labor  and  material  furnished  him. — Rockwell 
Bros.  &  Co.  V.  Keatley,  152  P.  449. 
«=>86  (Cal.)  Where,  contrary  to  Pol.  Code,  8 
1617,  subd.  22.  board  of  trustees  of  school  dis- 
trict contracted  for  work  on  school  building 
without  advertising  for  bids,  district  held  not 
liable  on  quantum  meruit — Reams  v.  Cooley,  152 
P.  293. 


«=>89  (Wash.)  A  school  district,  in  providing 

exercise  ladders  in  a  achoolhouse,  held  acting 
in  a  governmental  capacity,  and  so  not  liable  at 
common  law  for  negligence.— Howard  v.  Tacoma 
School  Dist  No.  10,  Pierce  County,  152  P. 
1004. 

Rem.  ft  BaL  Code,  i  9S1,  KM  to  abrogate  the 
common-law  rule  of  nonliability  of  a  school 
district  for  negligence  in  performance  of  gov- 
ernmental duties.— Id. 

(B)   Dlatriet    Dekt,    Seen>ltlea,    and    Taxa- 
tion. 

^=>97  (Kan.)  A  rural  high  school  district  may 
issue  bonds  under  Laws  1915,  c.  311,  and  the 
laws  governing  school  districts. — Rural  Hipta 
School  Dist  No.  1  of  Bnah  Comity  t.  Davis, 
152  P.  666. 

(F)  Claims  Aarainst  Dlatrlat.  and  Aetiona. 

«s>ll4  (Kan.)  Under  Gten.  St  1909,  i  7387,  a 
rural  high  school  district  wganized  under  Laws 
1915,  c.  311,  may  sue  to  compel  the  state  au- 
ditor to  register  its  bonds  legaUy  issued.— Bural 
High  School  Dist  No.  1  of  Uuab  Coant7  t.  Da- 
vU,  152  P.  666. 

«=>I22  (Wash.)  The  question  of  negligence  of  a 
school  district  in  leaving  accessible  to  small 
pupils  a  horizontal  ladder  seven  feet  above  the 
concrete  floor,  unprotected  by  mats,  hM,  under 
the  evidence,  for  the  jury.— Howard  t.  Tacoma 
School  Dist  No.  10.  Pierce  County,  152  P. 
1004. 

Contributory  negligence  of  a  girl  pupil  six 
years  old,  in  going  on  a  horizontal  ladder  fai 
exercise,  though  told  by  her  teacher  not  to  do 
so,  held,  under  the  evidence,  a  question  for  the 
jury.— Id. 

(O)  Teaehexa. 

£=3 1 38  (CaI.App.)  High  school  prindpal  could 
compel  superintendent  of  schools  to  approve 
board  of  trustees'  warrant  for  $200,  for  which 
the  principal  had  compromised  his  claim  for 
breach  of  contract  of  employment  for  a  year, 
although  he  had  secured  employment  for  such 
year  elsewhere.- Smith  ▼.  Cloud.  162  P.  9CS0. 

SELF-DEFENSE. 

See  Assault  and  Battery,   «=>67;    H<wiicide, 
«=»300. 

SENTENCE. 

See  Orlmlnal  Law,  «s»9ei. 

SEPARATE  ESTATE 

See  Husband  and  Wife,  <8s»129-131. 

SERVANTS. 

See  Master  and  Servant 

SERVICE. 

See  Garnishment  «=995;  Process,  «s>90-86. 

SERVITUDE 

See  Easements. 

SET-OFF  AND  COUNTERCUIM. 

See  Limitation  of  Actions,   9=>41;    Pleading, 
<8=»4H. 

H.   SUBJEOT-MATTEB. 

®=324  (Kan.)  In  a. carrier's  action  to  recover 
an  undercharge,  held,  that  a  set-off  could  not  be 
allowed  for  damages  on  another  shipment  where 
such  other  shipment  was  made  under  a  contract 
prescribing  conditions  precedent  to  the  allow- 
ance of  damages,  and  such  conditions  had  been 
disregarded.— Chicago,  R.  I.  &  P.  By.  Co.  t. 
Theis,  152  P.  619. 

<S=>4I  (Or.)  Under  L.  O.  L.  J  401,  where  a 
pledgee  of  a  purchase-money  mortgage  and  notes 
took  a  conveyance  of  the  land,   and  sued   the 
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pledeor  and  the  mortgagor  to  deelare  the  deed 
a  mortgage  and  to  foreclose  the  same,  the  pledg- 
or could  not  interpose  a  counterclaim  for  con- 
version of  the  notes ;  it  not  being  alleged  that 
the  pledgee  was  insolvent. — First  Nat.  Bank  of 
Ontario  v.  Seaweard,  lo2  P.  883. 

SETTLEMENT. 

See  Accord  and  Satisfaction;  Account  Stated: 
Compromise  and  Settlement;  Guardian  and 
Ward,  «=5»163. 

SHEEP. 

See  PubUc  Lands,  <»s>17;   Statutee,  «=947,  77. 

SHERIFFS  AND  CONSTABLES. 

n.  COHPENSATIOV. 

«=MI  (Okl.)  A  county  is  not  liable  to  a  deputy 
sheriff  for  $8  per  day  for  services  as  guard 
while  carrying  persons  adjudged  insane  to  the 
state  hospital  for  the  insane.— Board  of  Oom'rs 
«f  Garfield  County  y.  Bebb,  102  P.  695. 

SHERIFFS  SALES. 

See  Appeal  and  Brror,  «s»327. 

SIGNATURES. 

See  Frauds,  Statute  of,  ^=3>110. 

SILENCE. 

See  Estoppel,  «=»95. 

SLANDER. 

See  libel  and  Slander. 

SODOMY. 

<S=9|  (Jlont.)  Under  Rev.  Codes,  H  8359,  8860, 
one  who  by  force  takes  into  his  mouth  the  penis 
of  another  is  guilty  of  the  crime  against  nature. 
—State  V.  Querin,  152  P.  747. 

SPECIAL  INTERROGATORIES. 

See  Trial,  «=»350. 

SPECIFIC  PERFORMANCE. 

I.  HATUBE  ANB  OBOUNDS  OF  &EM. 
ED  7  IN  GENEBAI.. 

<S=s>l2  (Kan.)  That  the  land  bad  greatly  in- 
creased in  value  since  the  contract  to  convey 
was  made,  held  not  ground  for  denying  specific 
performance. — Greenwood  v.  Greenwood,  152  P. 

®=9l6  (Wash.)  A  court  of  equity  will  not  en- 
force specific  performance  of  an  unequal  con- 
tract which  will  impose  hardship  on  any  of  the 
parties.— Pasco  Fruit  Lands  Co.  v.  Timmer- 
mann,  152  P.  675. 

H.   CONTRACTS  ENFOBCEABIJE. 

€=»39  (Cal.)  A  parol  contract  for  the  convey- 
ance of  land  will  not  be  specifically  enforced, 
unless  there  has  been  a  part  perfurmance  suffi- 
cient to  take  the  agreement  out  of  the  statute 
of  frauds. — Woerner  v.  Woerner,  152  P.  919. 
«=343  (Oal.)  Performance  by  wife  of  ber  obli- 
gations under  stipulation  in  divorce  suit  intend- 
ed to  embody  oral  agreement  whereby  she  was 
to  receive  from  her  husband  $3,000  and  a 
parcel  of  realty,  but  failing  to  mention  the 
realty,  held  not  a  sufficient  part  performance 
to  take  the  agreement  out  of  the  statute  of 
frauds,  and  entitle  her  to  specific  performance. 
—Woerner  v.  Woerner,  152  P.  919. 
€=»49  (Kan.)  In  actions  for  gpedflc  perform- 
ance, the  term  "adequate  consideration"  means 
a  ronsiderntion  not  so  greatly  disproportionate 
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to  the  value  as  to  offend  agtiast  fair  business 
dealings.— Greenwood  v.  Greenwood,  152  P.  657. 
^=>49  (Wasli.)  Courts  of  equity  wUl  not  decree 
specific  performance  of  a  contract,  where  there 
is  a  great  disparity  of  consideration,  although, 
in  the  absence  of  frand,  mere  inadequacy  oi 
consideration  is  not  sufficient  to  prevent  specific 
performance.— Pasco  Fruit  Lands  Co.  y.  Tim- 
mermann,  152  P.  675. 

TV.  PBOOEEDINGS  AND  BEUEF. 

€=»t2t  (Wash.)  Evidence,  in  an  action  to  en- 
force specific  performance  of  a  contract  to  con- 
vey land  for  water  rights,  held  insufficient  to 
show  fraud  inducing  the  contract. — Pasco  BYuit 
Lands  Ca  T.  Timmermann,  152  P.  675. 

SPEED. 

See  Highways,  «=»177. 

SPLiniNG  CAUSES  OF  ACTION. 

See  Action,  <S=>58 ;    Judgment,  <3=='598. 

SPRINKLING. 

See  Street  BaUxoads,  «s»76. 

STAIRWAYS. 

See  Esaements,  <S=»8. 

STATEMENT. 

See  Corporations,  9=iSSZ\^. 

STATES. 

See  Commerce,  ^=»8;    Licenses,  «=»5. 

IV.   FISCAL    MANAGEMENT.    PUBLIC 
DEBT,  AND  BECUBITIES. 

€=>I40  (Wash.)  Where  the  holder  of  a  war- 
rant upon  the  state  treasurer  represented  that 
it  had  been  lost,  obtained  a  duplicate  and  re- 
ceived payment  thereof,  the  subsequent  assignee 
of  the  original  warrant  was  not  entitled  to  pay- 
ment thereon.— State  v.  Meath,  152  P.  536. 

VI.   ACTIONS. 

«=>I9I  (Okl.)  Under  Const.  U.  S.  amend.  11,  a 
state  cannot  be  sued  except  by  its  consent, 
granted  by  express  legislative  enactment — Na- 
tional Surety  Co.  v.  State  Banking  Board,  152 
P.  389.  --*  , 

The  immunity  of  the  Oklahoma  State  Bank- 
ing Board  from  liability  to  suit  to  control  the 
administration  of  the  depositors'  guaranty  fund 
cannot  be  waived  by  the  unauthorized  participa- 
tion by  the  board  pursuant  to  Rev.  Laws  1910, 
S  6303,  in  an  agreed  statement  of  facts. — Id. 

STATUTE  OF  FRAUDS. 

See  Frauds,  Statute  of. 

STATUTE  OF  LIMITATIONS. 

See  Limitation  of  Actions. 

STATUTES. 

See  Constitutional  Law. 

For  statutes  relating  to  particular  subjects,  see 
the  various  specific  topics. 

I.  ENACTMENT,  BEQmSITES.  AND 
VALIDITY  IN  OENEBAL. 

<©=»35  (Kan.)  Under  Const  U.  S.  art  1,  |  7, 
it  is  not  essential  to  the  passing  of  a  bill 
by  the  Senate  on  reconsideration  after  veto  that 
two-thirds  of  the  Senators  vote  therefor,  but  is 
sufficient  if  two-thirds  of  a  quorum  support  the 
bill.— State  v.  Missouri  Pac.  By.  Co.,  152  P. 
777. 
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«=>47  (Idaho)  Rev.  Codes,  (  6872,  rclatire  to 
grtLxiiig  sheep  on  cattle  ranee,  which  was  re- 
enacted  as  Rev.  St.  1887,  f  6872,  and  oontinned 
in  force  by  Const.  Schedule,  i  2,  and  article  21, 
and  approved  b^  the  federal  government,  is 
couched  in  suflScieatly  definite  language  to  be 
valid.— State  v.  Omaechevviaria,  152  P.  280. 
9=>^4  (Kan.)  In  a  prosecution  for  violating  the 
Mahin  Liquor  Law,  held,  that  alleged  invalidity 
of  the  provisions  relating  to  shipments  within  the 
state  and  delivery  to  minora  was  unavailable  as 
a  defense,  where  such  provisions  did  not  affect 
the  prosecution.— State  t.  Missouri  Pa&  By. 
Co.,  152  P.  777. 

«=s>64  rWyo.)  Partial  invalidity  of  statute  does 
not  render  otherwise  vAlid  portiolt  void.— Welch 
V.  Nelson,  152  P.  788. 

n.  GENEBAXi  AMD   SPECIAL  OB  LO- 
OAI.  XiAWa. 

«=372  (Cal.)  Proviso  of  St.  1908,  p.  284,  {  2, 
as  amended  by  St.  1907,  p.  766,  that  St  1905, 
p.  307,  which  exempts  ex-Union  soldiers  from 
paying  license  taxes  as  peddlers,  shall  not  be 
affected,  held  not  to  bring  tiie  act  into  con- 
flict with  Const,  art  1,  {  11,  requiring  the  uni- 
form operation  of  general  laws. — £z  parte 
Gilstrap,  152  P.  42. 

<S=977  (Cal.)  St  1913,  p.  786,  providing  for 
formation  of  county  irrigation  districts,  held 
not  violative  of  Const,  art.  4,  §  25,  subd.  11, 
forbidding  special  or  local  laws  regarding  elec- 
tions.—BUss  V.  Hamilton,  152  P.  30a 
<S=977  (Idaho)  Bev.  Codes,  {  6872,  relative  to 
herding  sheep  on  cattle  range,  held  not  class  or 
special  legislation.— State  v.  Horn,  152  P.  275. 
4=»97  (Colo.)  Notwithstanding  Const,  art  5,  § 
25,  proMbiting  local  or  special  laws  vacating 
roads  or  streets,  the  power  to  vacate  streets  may 
be  delegated  to  municipal  corporations. — City  of 
Dist  Na  1  of  Bush  County,  v.  Davis,  152  P.  666. 

HI.   SUBJECTS  Aim  TITLES  OF  ACTS. 

«=3M4  (Kan.)  The  title  of  the  Mahin  Liquor 
I>aw  held  to  comply  with  Const,  art  2,  {  16,  re- 
quiring that  tile  subject  of  an  act  be  clearly  ex- 
pressed in  the  title.— State  t.  Missouri  Pac.  By. 
Co.,  152  P.  777. 

<8=!»II5  (Or.)  Titles  of  Laws  1907,  p.  293,  and 
of  Laws  1911,  p.  193,  held  to  justify  provisions 
making  liens  for  laborers  and  materialmen  a 
preference  over  moruiages. — ^Haines  Commercial 
Co.  V.  Grabill,  152  P.  877. 
«=s»l  16  (Utah)  The  title  of  the  original  statute 
now  found  under  Comp.  Laws  1907,  g  1241x2, 
providing  in  cases  of  usury  for  recovery  of  the 
principal  sum,  is  sufficiently  broad  to  be  valid 
nnder  the  Constitution.- Cobb  v.  Hartenstein, 
162  P.  424. 

«=>I22  (Kan.)  The  tiUe  of  Laws  1916,  c.  811, 
relating  to  rural  8cbo61  districts,  is  broad  enough 
to  include  a  provision  for  issuance  of  bonds  to 
build  a  schoolhouse,  and  therefore  does  not  vio- 
late Const,  art  2,  {  16.— Rural  High  School 
Dist  No.  1  of  Rush  County  v.  Davis,  152  P. 
666. 

V.  BEPEAL,    STTSPENSIOir,    EXPIBA- 
TIOH ,  AMD  BEVIVAL. 

4s>l6l  (Cal.)  Whenever  it  becomes  apparent 
that  a  later  statute  is  revisory  of  the  matter  of 
an  earlier  statute  and  is  designed  as  a  substitute 
for  it,  the  later  will  prevail,  and  the  earlier  is 
superseded,  though  the  two  are  not  inconsistent 
—Harris  v.  Cooley,  152  P.  300. 

VI.  OOM8TBUOTION  AMD  OPEBA- 
TIOM. 

(A)    General  Rules  of  Constractlon. 

$=>  1 84  (Idaho)  A  statute  sascM>tiUe  of  two  con- 
structions, one  of  which  will  effectuate,  and  the 
other  defeat,  its  purpose,  will  be  giver  the  for- 
mer construction. — State  t.  Omaechewiaria,  152 
P.  280. 


e=9l84  (Wash.)  Where  a  new  statute  ia  so  am- 
biguous as  to  incite  contrary  opinion  as  to  its 
meaning,  the  first  test  is  to  discover  the  evil 
fought  to  be  corrected.— Huntworth  t.  Tanner, 
152  V.  623. 

®=9l88  (Idaho)  Tlie  words  of  a  statute,  when  in 
common  use,  should  be  given  such  meaning  aa    * 
they   have  among  the  great  mass  of  people. — 
State  V.  Omaechewiaria,  152  P.  280. 
^:3205  (Mont)  Ambiguous    provision    of   stat- 
ute lield  to  be  given  that  constiliction  rendering 
all  clauses  of  the  statute  harmonious. — State  v. 
District    Court    of    Fourth    Judicial   Dist,    ia 
and  for  Bavalli  Oonnty,  152  P.  745. 
9=»206  (Mont.)  That  construction  of  a  statute 
which  gives  force  and  meaning  to  every  portico 
of  it   ^ould   be  adopted  if  possible.— State   v. 
Bawden,  152  P.  761. 

4=9208  (Mont)  The  words,  phrases,  and  een- 
tences  of  a  atatate  are  to  be  understood  with 
due  regard  to  the  context  and  in  that  aenae  which 
best  harmonises  with  otlwr  parta  of  the  atatnte. 
—State  V.  District  Conrt  of  Fourtii  Judicial  Dist, 
in  and  for  Ravalli  County,  162  P.  746. 
«=»209  (Mont)  Word  or  phrase  will  be  given 
same  meaning,  where  it  appears  in  different 
parts  of  a  statute,  unless  a  contrary  Intention 
clearly  appears.— State  v.  District  Court  of 
Fourth  Judicial  Dist,  in  and  for  Ravalli  Coun- 
ty, 152  P.  745. 

<S=»2I0  (Wash.)  While  the  ;>reamble  will  not 
control  if  the  body  of  the  act  is  broader  than  It, 
the  act  will,  if  possible,  be  construed  in  con- 
formity with  the  preamble. — Huntworth  v.  Tan- 
ner, 152  P.  523. 

€=3219  (Wash.)  In  determining  the  meaning  of 
a  statute,  contemporary  construction  may  be 
resorted  to,  and  opinions  of  the  Attorney  Gener- 
al, while  not  binding,  are  of  value.— Huntworth 
V.  Tanner,  152  P.  623. 

9=»225%  (Wash.)  Where,  after  a  portion  of  a 
statute  had  been  construed,  it  was  amended, 
leaving  the  construed  portion  untouched,  the 
Legislature  must  be  presumed  to  have  concur- 
red in  the  construction. — State  v.  Gustafson,  152 
P.  33S. 

©=3226  (Ariz.)  Where  a  statute  la  adopted  8ul>- 
stantially  verbatim  from  another  sovereignty, 
the  courts  of  the  adopting  state  will  either  adopt 
the  construction  given  it  where  it  originated  or 
look  to  such  construction  as  of  persuasive  force, 
if  it  is  sound  or  reasonable,— Brown  v.  State, 
152  P.  578. 

®=9226  (OkL)  Where  a  statute  is  taken  from 
another  state,  the  construction  there  given  will 
be  presumed  to  have  been  adopted. — St  Louis 
&  §.  F.  R.  Co.  V.  Bruner,  152  P.  1103. 
€==>227  (Idaho)  Where  a  statute  states  that 
public  officers  "may"  do  a  certain  thing,  the 
language  used  will  be  regarded  as  peremptory 
if  the  public  interest  or  individual  rights  re- 
quire that  the  thing  be  done.— State  v.  Title 
Guaranty  &  Surety  Co.  of  Scranton,  Pa.,  152 
P.  189. 

(B)  Parttonlar  Claasea  ot  Statvtea. 

^=324 1  (Wash.)  Where  a  law  Is  penal  and  pre- 
scribes punishment,  acts  will  l>e  construed  as 
without  its  operation,  rather  than  within  it — 
Huntworth  v.  Tanner,  152  P.  523. 

(D)  RatPiMMttve  Operatlvm. 

$s>263  (Wash.)  A  statute  will  not  be  given  a 
retroactive  effect,  unless  by  its  terms  it  is  dear- 
ly shown  that  that  was  the  legislative  intent. — 
(iraves  v.  Dunlap,  152  P.  532. 

Vn.   PLEADING  AMD  EVIDEMCE. 

4=9283  (Kan.)  Where  the  Senate  Journal  does 
not  affirmatively  show  that  a  bill  was  not  read 
on  its  final  passage,  it  will  be  presumed  that 
the  requirements  of  Const  art.  2,  g  15,  were 
observed.— State  v.  Missouii  Pac.  Bj[.,-Co_|  152. 
P.  777.  Digitized  by  VjOOVlC^ 
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UmTED  STATES. 

OONSTITDTION. 

Amend.  6 73 

Amend.   11 389 

Amend.  14 42,  189,  275, 

46«,  532,  S37 

Art  1,  I  7 777 

Art.  1,  I  8 738 

STATUTES  AT  LAEGE. 

1863,  March  S,  ch.  145,  10 
Stat  244 434 

1853,  March  3,  ch.  145,  i  7, 
10  Stat  247 434 

1864,  July  1,  <*.  104,  18 
Stat.  338 434 

1887,  Feb.  4,  ch,  104,  S  6, 
24  Stat  380.  Amended 
by  Act  1906,  June  20.  ch. 
3501,  §  2,  34  Stat  588. .  619 

1887,  Feb.  4,  ch.  104,  §  15, 
24  Stat  S84.  Amended 
by  Act  1906,  June  29,  ch. 
3591,  §  4,  84  Stat  589; 
Act.  1910,  June  18,  ch. 
309, J  12,  36  Stat  561. .  777 

1887,  Feb.  4,  ch.  104,  §  20, 
24  Stat  386.  Amended 
by  Act  1906,  June  29, 
ch.   3591,   8   7  (11),  (12), 

34  Stat  595 591,  848 

1887,  Feb.  4,  ch.  104,  §  20, 

24  Stat  386.     Amended 

by  Act  1906,  June  29,  ch. 

3501.  I  7,  314  Stat  593; 

Act   1910,   June   18,   ch. 

300,  J  14,  36  atat  555. .  777 
1890,  May  2,  rfi.  182,  26 

Stat  81 403 

1890,  May  2,  ch.  182,  8  31, 

26  Stat  94 340 

1894,  Aug.  18.  di.  801,  8  4, 

28  Stat.  422 1058 

1897,  June  7,  di.  8,  8  1.  30 
Stot  88 340 

1898,  June  28,  ch.  517,  30 
Stat  495 840 

1898,  July  1,  ch.  541,  80 
Stat  644 168 

1902,  June  30,  ch.  1323,  i 
16,  32  Stat  503 121 

1902,   July   1,   ch.   1862,   8 

22,  32  Stat  643 88 

1902,  July  1,  ch.  1375,  32 

Stat  716 1103 

1902,   July  1,  ch.  1375,  8 

14.  32  Stat  717 873 

1902,  July  1,  ch.  1877,  32 

Stat  728 730 

1904,  April  21,  ch.  1402,  33 

Stat  204 73,  121 

1906,  April  26,  ch.  1876,  8 

23,  34  Stat.  145 873 

1906,  June  29,  ch.  3591,  8 

2,  34  Stat  586 619 

1906,  June  29,  ch.  3591,  8 

4,  34  Stat  589 777 

1906.  June  29,  ch.  3591,  8 

7,  34  Stat  593 777 

1906.  June  29,  ch.  3591,  8 

7  (11),  (12),  34  Stat  595 

591,  848 
1908,  AprU  22,  ch.  149,  35 

Stat  65 703 

1908,  May  27,  ch.  199.  35 

Stat,  312 810,  831 

1908,  May  27.  ch.  199,  8  6, 

35  Stat  313 604 

1910,  June  18.  ch.  809,  jj 

12.  J  4.  30  Stat  551,  5K  777 


STATUTES  CONSTRUED. 

1918,  Mardi  1.  ch.  90,  87 
Stat  699 777 

RBVieBD  STATCTBS. 

I  2139 578 

§8  2325,  2326 208 

CJOMPILEa)  STATUTES 
1918. 

§8  4622,4623 20S 

I  4685 1058 

I  8569 619 

I  8583 777 

I  8592 591,  777,  848 

§8  8657-8665 703 

I  8739 777 

88  9685-9666. 168 

AHIZONA. 


CONSTITUTION. 


Art.  6.8  4... 

Art.  2^ 

Art  23.  §  1. 


857 
578 
678 


REVISED   STATUTES  1018. 
Civn.  OoDB. 

Par.  500,  gnbd.  4 164 

Pars.  519.  603 863 

Par.  1227,  aubd.  2 859 

Par.  1238 863 

Par.  1266 859 

Pars.  3500,  8616 867 

Pars.  8639-3668 860 

Par.  8872 164 

OAUFO&NIA. 

(30NSTITUTI0N. 

Art  1,  8811,  21 42 

Art  2.  8  1 296 

Art  4,  I  25,  Bubsec.  11. . .  303 

Art  6,  I  4 567 

Art  11,  8  5 977 

Art  11,      6 296 

Art.  11,      9 977 

Art  11,      11 788,  928 

Art  11.      18 303 

Art  13,  8  1 980 

(3IVIL  CODE. 

I  164 913 

I  309 959 

illOO 935 

1813 540 

1550 290 

88  2273,2275 542 

8  2396 933 

I  2431 953 

I  3051 932 

8  3439 542 

I  3442 59,  542 

I  8473 542 

8  3521 290 

CODE  OF  OlVIIi  PRO- 
CEDUBa 

I  170 968 

8  170.    Amended  by  Laws 

1897,  p.  287 957 

8  325 436 

I  336 53 

I  388 319 

426 923 

464 319 

S  509'etVeq'." '"'.*"■"  736 
8  587 312,  642 


!  638,  658 61 

941b,  950 542 

953c 299 

|8  1010,  1033,  1095 943 

1161,  subsec.  2 020 

1211 968 

,  1255a 943 

81498.1648 728 

■  1750 734 

1849 290 

1854 740 

1015 542 

1947 309 

1963,  subeec.  26 731 

1968,  subsec.  32 727 

PBNAIi  CODE. 

8  7,  subsec.  12 047 

I  58 972 

|§  484,  485 58 

88  503-614 947 

I  601 : 945 

§  1111 989 

8  1158 947 

POUTIOAL  CODE. 

8  1239,  subsec.  4.    Amend- 
ed by  Laws  1915,  p.  869  296 

8  1543,  subeec.  11 300 

I  1617,  subsec.  6 300 

i  1617,  Bubeecs.  20.  21...  950 

8  1617,  subsec.  22 293,  300 

I  1674,  subsec.  10 300 

I  3456.    Amended  by  Laws 

1911,  p.  642 964 

8  3466.    Amended  by  Laws 

1911,  p.  645 964 

8  3897,  3898 952 

4007.    Amended  by  Laws 

1909,  p.  460 977 

8  4270,  subsec.  7.    Amend- 
ed by  Laws  1009,  p.  740  977 
8  4271,  subsec.  7.    Amend- 
ed by  Laws  1911,  p.  886  977 

lAWS. 

1867-68,  p.  716 641 

18eft-70,  p.  541 541 

1871-72,  p.  925 300 

1885,  pp.  148, 167,  88  8, 12  296 

1807,  p.  201 811 

1897,  p.  287 957 

1897,  pp.  616,  617.  88  6.  8  296 
1908;  p.  284.......!.....     42 

1903,  p.  284,  8  2.    Amend- 
ed by  Laws  1907,  p.  765    42 
1903,  p.  284,  8  8 42 

1906,  p.  807 42 

1907,  p.  360 977 

1907,  p.  766 42 

1907,  p.  916,  8  3,  subsec.  3  319 
1907,  p.  916,  8  4,  subsec.  1  319 

1909,  p.  419 42 

1909,  pp.  460,  740 977 

1911,  p.  101 977 

1911,  p.   618 296 

1911,  pp.  642,  645 964 

1911,  p.  886 977 

1913.  p.  785 .103 

1913.  pp.  785.  786,  88  2-4  ;?03 

1913,  p.  1404,  3  23 072 

1916,  p.  869 296 


OOLORABO. 

CONSTITUTION. 
Art  5,  8  25 

Art.  9,  8  15 

Art  10,  8  8 
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REVISED  STATUTES  1908. 

IS  324,  862 1163 

I  1934 146 

1948 143 

3852 894 

4994,  4995 1169 

6608,5763 903 

5926,  aubsec.  15.   Amend- 
ed   by    Laws    1909,    p. 

488    1149 

6521 896 

6963,6964-6966 149 

LAWS. 

1881,  p.  154,  §22 1160 

1903,  p.    297 1160 

1909,  p.  488 1149 

1911,  p.  400,  81 911 

1911,  p.  676 1150 


IDAHO. 

CONSTITUTION. 

Art.  1,  I  1 275 

Art  1,  I  13 189 

Art  5,  I  1 208 

Art.  6,  ||2,  13 189 

Art.  18,  I  7 1046 

Art  21 280 

Art.  21.  J  2 280 

REVISED  C»DES. 

S  4 799 

§  255 1046 

§§  295,  296 189 

||  874,  1049-1060 183 

§§  1049-1060.    Amended  by 

r^wB  1909,  pp.  172,  173 ; 

Laws  1911,  ch.  67;  Laws 

1915,  ch.  12 183 

i   1629 1058 

I  1644,  snbsec.  12 1058 

I  1946 1048 

I  2115.   Amended  by  Lews 

1913.  ch.  48 1046 

M2676,  2680 468 

§  2686.    Amended  by  Laws 

1913,  ch.  105 ;  Laws  1915, 

oh.  75 1064 

§  2819 1062 

§  3106 1064 

SS  3509,  3514 576 

§  4092 189 

I  4108 183 

I  4145.    Amended  by  Laws 

1909,  p.  186,  J  2 185 

I  4168 208 

§  4169.    Amended  by  Laws 

1913,  ch.  23 189 

I  4217 1067 

I  5141 573 

U  5466.5468 1067 

f  6314 280 

§  6872 275,  280 

§  7459 1046 

i  7886 V.  196 

{  7902.    Amended  by  Laws 

1911,  ch.  23 196 

REVISED  STATUTEJS  1887. 
§  6872 280 

LAWS. 

1909,  p.  84 181 

1909,  p.  34,  S  1 181 

1009,  pp.  172,  173 18:i 

1909,  p.  180,  §  2 185 

1911,  ch.  23 196 

1911,  ch.  67 183 

1911,  ch.  119 573 

1911.  ch.  124,  SS  72-74. ..  180 

1911.  ch.  124,  S  S2 1054 

1913,  ch.  3,  S§  6.  10 210 

1913,  ch.  2a 189 


1913,  ch.  48 1046 

1913,  ch.  68,  {  4,  par.  N..1068 

1918,  ch.  82 1052 

1913,  ch.  82,  ^  2 1052 

1913,  ch.  105 1064 

1915,  ch.  12 183 

1915,  ch.  75 1064 

1915,  ch.  97,  §  2  (§  22.38f)  799 

1916,  ch.  97,  I  2  (§  2238£, 
subsec.  2) 799 

INDIAN  TERBITO&T. 

See  Oklahoma. 


KANSAS. 

CONSTITUTION. 

Bin  of  RighU,  8  10 687 

Art.  2,  S  15 777 

Art  2,  i  16 666,  777 

CODE  OF  CIVIL  PRO- 
CEDURE. 

§S  35,  50,  55 22 

I  102 619 

I  306 788 

§  307 283,  647,  653 

8  320 646 

GENERAL  STATUTES  1909. 

§1  1638,  1641,  1642. 20 

sl  2526,  2530 766 

U  3352,  3367 647 

4024  et  864 667 

4036 667 

4377 777 

4844,4845 621 

6377,5378 28 

5628,5643,5648 22 

5696 619 

6800 786 

5901 283,  647,  653 

6914 646 

6167 641 

I  7397 666 

8  7657 774 

8  9265 771 

LAWS. 

1907,   ch.   114,   art   11,   8 

114,  subsec.  6 768 

1909,  ch.  248,  81 771 

1911,  ch.  218 283 

1911,  ch.  263 18 

1913,  ch.  88 661 

1918,  ch.  248 777 

1913,  di.  290 624 

1915,  ch.  112 661 

1915,  du  311 666 

MONTANA. 

CONSTITUTION. 

Art  5,  8  1 761 

Art  8,  I  32 753 

Art  9,  1  2 761 

REVISED  CODES. 

88  2041-2049 761 

§§  5226,  5227 750 

§  5723 758 

18  5762,5763 86 

8  6270 753 

8      6315.      subsecs.      1-4. 
Amended  by  Laws  1909, 

ch.  114 745 

8  6408 32 

§  0589 477 

8  6503 480,  481 

8  6713 750 

8  6788 475 

S  6704 750 

8  7100 758 


7140 75a 

7283 750 

7300 476 

7484 753 

is  7508,  7510,  7611,  7724. .  31 

is  8359,  8360. 747 

8  9330 40 

8  9412 747 

LAWS. 
1909,  ch.  114 745 

1915,  ch.  14,  88  1.  2 40 

1916,  chs.  39,  1^ 761 

NXW  MEXICO. 

CODE  1915. 

8  2176 1143 

18  2666,  2667,  2669 1140 

8  2796 1139 

LAWS. 
1906.  ch.  124,  8  13 U40 

OKLAHOMA. 

CONSTITUTION. 

Art  7,  8  2 862 

Art.  12,  811,  2 801 

Art  18 *0& 

Art  23,  8  9 848 

Art  23,  1  10 125 

Art  25,  8  1 12:1 

Art  25,  I  18 125 

STATUTES  1893. 
{  4766 104 

i  6712 eoo 

WILSON'S  REVISED  ft  AN- 
NOTATED STATUTES 
1903. 
8  460 133 

COMPILED  LAWS  1909. 

598 853 

726 133 

4041 456 

4408 813 

6121 399 

6153 127 

8  6164 449 

81  6301,  0302 1079 

8  6390 129 

REVISED  LAWS  1910. 

8  644 851 

8  895 112 

8  900 500 

8  920 403 

18  934,935 1103 

I  941 101,  120 

I  968 697 

8  1005 354,  585 

88  1086,  1105 816 

8  1170 77 

88  1835,1336 86 

1631 596 

1786 77 

2260 584 

8  2414,  2803 805> 

2851 814 

2872 1109 

3342 386 

3342,  subsec.  5 386 

BS  3351.  3358 39.'J 

8  3390 95 

8  3706    411 

I  3862 416 

88  4031,4036 77 

II  4073,  4115,  4116. 50ft 

11  4174,  4175 1082 
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INDBX-DIGBST 


■taw«C  ll<it1ro>tl« 


i  4667 1293,  866,  4SS 

4e» 828 

4682 82 

4604 409 

4721 828 

4769 1103 

4790 82,  119,  841 

4791 689 

6088. 872,  408 

6033,  subsec.  8 826 

6236 367 

6238 828 

6240 388 

R841 357 

6246 867 

6287 820 

6274 812 

5294 451 

6303 389 

6347 362 

6466 104 

6467 1091 

6937 136 

J6991,  6902 142 

6005 107,  181,  847 

16210,  6219 ;,...  346 

6409 833 

6643 844,  846 

6565 844 

{  6656,  6667,  6662,  6668, 
6674 ..VVVV1122 

S  7370 1119 

I  8418,  rabeee.  8 368 

INDIAN    TESIBITOBX    AN- 
NOTATED STAT- 
UTES 1899. 
{  2946 123 

MANSFIELD'S  DIGEST. 

I  8477 878 

I  6521 373 

LAWS. 

1905,  ch.  19,  {  1 126 

1907-08,  ch.  12,  f  8 403 

1909,  ch.  4 395 

1909,  ch.  4,  S  2 3i)5 

1909,  ch.  19,  art.  4,  §  9. . .  125 

1910,  ch.  65. 1114 

1910,  ch.  65,  §  3 1114 

1911,  ch.  114 416 

1913,  ch.  26 808 

1913,  ch.  26,  J  6 141,  4M 

1913,  di.  97,  I  7 141 

1916,  ch.  249 1078 


OREGON. 

OONSTITDTION. 

Art  4,  8  la 221 

Art  4,  I  22 232 

Art  7,  J  3.  .108,  240,  288,  504 
Art  11,  f  2 221 


LORD'S  OREGON  LAWS. 

88 262 

I  42.  72 244 

t!  298,300 880 

800,  subtec.  3 880 

358 243,  250 

401 883 

406 271 

422 883 

650 •. 876 

654.    Amended  by  Laws 

1913,  p.  618 876 

SS  713,  804 490 

I  808 267,  499,  871 

I  5046 223 

Si  5915.  6942 235 

M  6114-^125 250 

I   6313.  Amended  by  Laws 
1915,  p.  133,  §  1 232 

f6699 262 
6726 223 
6727 869 
7445 877 

LAWS. 

1908,  p.  266.; 263 

1907,  p.  293 877 

1911,  p.  7 240 

1911,  p.  16.. 228,  243,  250,  256 

1911,  p.  16,  8  1 250 

1911,  p.  16,  8  2 223 

1911,  p.  im 877 

1913.  p.  618 875 

1915,  p.  64.  §2 221 

1915,  p.  133,  I  1 232 

1915,  p.  255 2.'52 

1916,  pp.  273-276. 221 

UTAH. 

COMPILED  LAWS  1907. 

I  1241x2 424 

1665X,  2021-2028. 1180 

3461 341 

2604 178 

i  2966,  2967 424 

2996 465 

3286 1184 

3918 424 

4075 668 


WASHINGTON. 

CONSTITUTION. 

Art  1,  8  8 682 

Art  1,  I  12 637 

Art.  1,  i  17 1039 

Art  11,  {  12 1019 

BALLTNGER'S      ANNOTAT- 
ED CODER  &  STAT- 
UTES. 
i  943 686 


REMINGTON  &  BALLIN- 
GER'S  CODE. 

167,  subsec.  2 .«».S0 

169,  subsec  3. 330 

165 330 

382 719 

749 1039 

951 1004 

8  1130 9 

H  1154.1155 679 

8  1211 706,  1010 

i  1270 3 

{  1716 719,  1018 

i  1730 999 

i   2050 989 

"I  2148,  2177,  2178,  2286. .  335 

2489 720 

8349 681 

8610,  subsec.  5 14 

8612 14 

3670. 244,  1008 

8679 244 

5289 681 

6282 690 

7505.  subsec.  7 11 

7892 696 

8761 618 

9314 11 

Volume  3  (1913) 
H209-l,209— 2 1 

CITY  CHARTERS. 
Spokane,  S  lOL 11 

LAWS. 

1897,  p.  82 632 

1899,  p.  277 532 

1901,  p.  279 5.32 

1903,  p.  94 532 

1903,  pp.  125,  126,  II  1,  2  335 

1905,  p.  277 632 

1909,  p.  899 835 

1911,  p.  64 11 

1911,  p.  345 8:i4 

1911,  p.  396 532 

1911,  p.  460.  I  43 999 

1913,  pp.  366,  371,  ||  21, 

.33 682 

1915,  p.  1 623 

1915,  pp.  1,  2,  «J  1-3 523 

1916,  p.  80.  I  36 537 

1915,  p.  5S7 1019 

1915,  p.  587,  i  1 1019 

WTOMINO. 

COMPILED  STATUTES 
1910. 

,  28.32 791 

i|  2ft8.5-.3006 788 

3366-.S396 168 

8727,  3732,  8734 168 

4108 273 


STAY. 

See  Appeal  and  Error,  <S=>485. 

STENOGRAPHERS. 

See  Appeal  and  Error,  «=5>612;   Trial,  es=>23. 

STIPULATIONS. 

See  Evidence,  ^=9209;   Reformation  of  Instru- 
ments, €=9l9. 

^»I4  (Okl)  Agreements  made  to  avoid  contin- 
nances,  or  for  other  specific  purposes,  by  their 
terms  limited   to  particular  occasions,   possess 
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no  force  beyond  the  occasion  or  after  the  pur- 
pose has  been  accomplished. — Loman  t.  Paullin, 
152  P.  78. 

STOCK. 

See  Corporations,  <S='78-135. 

STORAGE. 

See  Warehonsemen. 

STREET  RAILROADS. 

See  Railroads. 

II.  reghxation  and  operation. 

<&=>76  (Cal.App.)  tinder  Const,  art  11,  |  11, 
city  ordinance,  requiring  street  railroad  to  spr 
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kle  its  tracks  to  lay  dust,  A«I(I  a  lesltimate  ex< 
ercise  of  the  city's  police  power. — Pacific  Gas  & 
Electric  Co.  t.  Police  Court  of  City  of  Sacra- 
mento, 152  P.  928. 

«=»II7  (CaI.App.]  Under  the  conflicting  evi- 
dence in  an  action  for  death  of  a  pedestrian 
struck  by  a  street  car,  held  the  questions  of 
contributory  negligence  and  of  negligence  under 
the   last   clear   chance   doctrine   were   for    the 

i'ury.— Arbunich    v.    United   Hailroada   of  .San 
Prancisco,  152  P.  61. 

STREETS. 

See  Highways;    Municipal  Gorporationa,  $=» 
657-706,  79&-a)6. 

STRIKING  OUT. 

See  Appeal  and  Error,  «=s>767. 

SUBSCRIPTIONS. 

See  Corporations,  4=»78-90. 

SUBSTITUTION. 

See  Parties,  <8=»59. 

SUICIDE. 

See  Homicide,  ^»177. 


See  Action. 


SUIT. 
SUMMONS. 


See  Process. 

SUPERINTENDENTS. 

See  Asylums,  9=>4. 

SUPERSEDEAS. 

See  Appeal  and  Brror,  «=»48& 

SUPERVISION. 

See  CSorporations. 

SUPERVISORY  JURISDICTION. 

See  Courts,  <S='207. 

SUPPLEMENTAL  RECORD. 

See  Criminal  Law,  €=>1110. 

SUPPORT. 

See  Bastards,  «=>78 ;   Husband  and  Ward,  «=» 
206. 

SURETYSHIP. 

See  Principal  and  Surety. 

SURFACE  WATERS. 

See  Waters  and  Water  Courses,  <S=»118,  124. 

SURPRISE. 

See  New  Trial,  <S=396. 

SURVEYS. 

See  Boundaries,  «=>53,  54 ;  Evidence,  ^s'SSS ; 
Public  Lands,  <8=>24. 

SURVIVAL 

See  Abatement  and  BevivaL 

SURVIVING  PARTNERS. 

See  Partnership,  $=>26S, 


TAXATION. 

See  Adverse  Possession.  ^=>94,  95;  Constita- 
tional  Law,  <3=»154,  229 ;  Counties,  i8=»19fl ; 
Covenants,  «=»42;  Highways,  <8='123,  127; 
Mandamus,  ^=>97 :  Municipal  Corporations, 
«=»445-567,  956-977 ;   Process,  <S=>90. 

I.  NATUBE  AMD  EXTEKT  OF  FOWEB 
Ur  OEMEBAXb 

«=>5  (Wash.)  Where  the  Department  of  the 
Interior  did  not  approve  the  selection  of  un- 
surveyed  lands,  and  afterwards  included  them 
in  another  reserve,  the  selectors  had  only  a 
preferential  right  of  entry,  and  the  county's 
attempt  to  tax  the  lands  as  their  property  was 
void. — ^Bird  Timber  Co.  v.  Snohomish  County, 
162  P.  688. 

H.  OOKSTITUTIONAX.  BEQUIBE- 
XKEHTS  AND  BEBTBI0TIOM8. 

<8=s>42  (Colo.)  Under  Const,  art.  10,  i  3,  Ke». 
St.  1908,  i  57G3,  relating  to  taxation  of  animals 
driven  into  the  state  for  grazing,  is  invalid ; 
there  being  no  uniformity  with  section  5608, 
and  taxes  cannot  be  assessed  on  sheep  driven 
into  the  state  in  July  for  a  few  months'  graz- 
ing.— Carbon  County  Sheep  &  Cattle  Co.  v. 
Board  of  Com'rs  of  Houtt  County,  152  P.  903. 

m.   LIABILITY  OF  FEBBOHS   AHD 
FBOFEBTT. 

(A)  Private  Persons  and  Property  In  Gen- 
eral. 

4s>8l  (Okl.)  That  a  taxpayer  had  executed  a 
mortgage  on  his  realty  held  not  to  relieve  him 
from  liability  to  pay  taxes  thereon  while  he  re- 
mained in  posse-ssion. — Bonrd  of  Com'rs  of  Cana- 
dian County  V.  Tinklepaugh,  152  P.  1119. 

CC)   PnbUo  Property   and  Institnttons. 

9=3(81  (Okl.)  The  grant  of  nontaxable  land  to 
Cherokee  allottees,  pursuant  to  Act  Cong.  July 
1,  1902,  covers  only  the  40-acre  homestead.— 
Brown  v.  Denny,  152  P.  1103. 

Lands  of  Cherokee  allottees  other  than  home- 
steads from  which  restrictions  have  been  re- 
moved by  act  of  Congress,  July  1,  19(^,  held 
subject  to  taxation. — Id. 

i3=>l83  (Cal.App.)  Const,  art.  IS,  {  1,  exempts 
from  taxation  all  municipal  property  whether 
within  the  boundaries  of  the  municipality  or  the 
county  in  wMch  it  lies  or  not. — City  and  Coun- 
ty of  San  Francisco  v.  McGovern,  152  P.  980. 

Since  Const  art.  13,  §  1,  absolutely  exempts 
the  property  of  municipalities  from  taxation,^  it 
is  immaterial  tihat  at  the  time  of  the  adoption 
of  the  Constitution  it  was  beyond  the  powers  of 
a  municipality  to  own  land  without  its  bound- 
aries.— Id. 

That  a  constitutional  provision  exempting  mu- 
nicipal property  from  taxation  will  place  mu- 
nicipal corporations  in  unequal  competition  with 
individuals  in  a  business  enterprise,  does  not 
invalidate  the  provision. — Id. 

The  right  to  make  exemptions  is  an  adjunct 
of  the  right  to  tax,  and  the  government  may  at 
any  time  exempt  its  own  branches  from  taxation. 
-Id. 

<S=»I86  (CaLApp.)  Const  art  18.  S  1,  by  the  use 
of  the  word  "used"  in  relation  to  exemption  of 
certain  property  and  its  omission  as  applied  to 
municipal  property  contemplated  the  exemption 
of  all  municipal  property  and  not  alone  that 
used  for  municipal  purposes. — City  and  County  of 
San  Francisco  v.  McGovem,  152  P.  980. 

(D)  ISxemptlons. 

iS=»234  (Idaho)  Under  Bev.  Codes,  %  1644^  subd. 
12,  all  irrigation  canals  used  by  the  owners  ex- 
clusively for  the  irrigation  of  their  own  lands 
situated  within  the  state  are  exempt  from  taxa- 
tion, and  taxes  wrongfully  imposed  may  be  i6- 
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C0T«red.— Idaho  Irr;  Co.  y.  Uneoln  County,  152 
P.  1058. 

Under  Laws  1913,  p.  173^  $  4,  par.  N,  an  ir- 
rigation ditch  is  exempt  from  taxation  where 
no  water  had  been  aold  or  rented  from  the  sys- 
tem except  water  rights  sold  aettleis  under  the 
proriaions  of  the  contract  with  the  state,  and 
as  to  unsold  rights  the  company  neither  had  au- 
thority to  nor  did  sell  or  rent  such  water.— Id. 

By  Kev.  Codes,  §  1644,  subd.  12,  and  Laws 
1913,  p.  173,  S  4,  par.  N,  it  was  the  intention 
of  the  Legislature  to  place  irrigation  ditches 
and  canals  from  which  water  was  sold  and  rent- 
ed in  one  class,  and  those  from  which  none  was 
sold  and  rented  in  another.— Id. 

V.   UBVT  AND  ASSESSMSNT. 

(G)  Revle-w,  Csvreotl^n,  o*  Settlnv  Aside 
of   Aiiae«kment. 

«=>452  (Okl.)  Rev.  Laws  1910,  §  7370,  provid- 
ing that  proceedings  before  the  board  of  equaliza- 
tion and  appeals  therefrom  shall  be  the  sole 
method  by  which  assessments  or  equalizations 
shall  be  corrected  or  taxes  abated,  and  that 
equitable  remedy  shall  be  available  only  where 
there  is  no  taxable  property,  held  valid. — Board 
of  Oom'rs  of  Canadian  County  v.  Tiuklepaogh, 
152  P.  1119. 

«=>453  (CMcl.)  Rev.  Laws  1910,  S  7S70,  pro- 
vides a  speedy  and  adequate  remedy  for  inequal- 
ity in  assessments  or  equalizations,  and  is  the 
sole  method  by  which  they  may  be  corrected  or 
taxes  abated.— Board  of  Comrs  of  Canadian 
County  V.  Tinklepaugh,  162  P.  1119. 

VII.  PATICENT  AND  BEFUNDtNO  OB 
REOOVEKT  OF  TAX  PAIS. 

^^534  (Idaho)  Where  one  having  an  interest 
in  land  applies  to  the  proper  officer  to  pay  the 
tax  thereon,  and  payment  is  refused  through 
mistake,  the  tender  bars  the  attaching  of  a  lien 
based  on  nonpayment.— Lohr  v.  Curley,  152  P. 
186. 

^=>543  (Idaho)  Where  taxes  were  illegally  as- 
sessed on  an  irrigation  ditch  which  was  exempt, 
they  may  be  recovered.— Idaho  Irr.  Co.  v.  Lincoln 
County,  152  P.  1058. 

Vm.  COLLECTION  AND  ENFORCE* 
MENT  AGAINST  PERSON!  OR 
PERSONAL  PROPERTY. 
(C)  Remedlea  for  "Wrongtul  Knfareement. 
«=>608  (Okl.)  A  taxpayer  held  not  entitled  to 
enjoin  the  collection  of  taxes  on  the  ground  that 
the  taxes  were  assessed  by  a  person  without  au- 
thority, where  it  did  not  appear  that  such  as- 
sessment was  unfair,  and  that  such  assessor 
had  been  permitted  to  act  without  objection. — 
Board  of  Oom'rs  of  Canadian  County  v.  Tlnkle- 
pangh,  152  P.  1119. 

IX.  SALE  OF  LAND  FOR  NONPAT- 
MENT  OF  TAX. 

*=>658  (Cal.App.)  Sale  of  land  for  delinquent 
taxes  and  collector's  deed  to  purchaser  are  void 
where  notice  to  person  last  assessed,  if  known,  is 
not  mailed  at  least  three  weeks  before  sale,  as 
required  by  Pol.  Code,  §  3897.— Knight  v.  Hall, 
152  P.  952. 

«:=»659  (CaLApp^  Compliance  by  the  tax  col- 
lector with  Pol.  Code,  §  3897,  is  a  condition  pre- 
cedent to  his  authority  to  scU  for  delinquent 
taxes,  and  actual  notice  of  the  sale,  received  by 
the  owner  through  receipt  of  a  notice  of  sale 
mailed  less  than  three  weeks  before,  cannot  serve 
as  a  substitute.- Knight  v.  Hall,  152  P.  952. 

XI.  TAX  TITLES. 

(A)  Title  and  Rlgrlite  of  Pnroliaaer  at  Tax 
Sale. 

«=»734  (Idaho)  Where  a  lot  was  sold  to  the 
county  for  taxes  which  appeared  to  be  delin- 
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'  qoent  in  ctmsequence  of  a  tax  payment  being 
erroneously  credited,  the  certificate  and  assign- 
ment thereof  by  the  county,  and  subsequent  tax 
deed  thereon,  did  not  divest  the  rightful  owner 
of  tiOe.— Lohr  v.  Curley,  152  P.  185. 

(B)  Tax  Deeds. 

«=»746  (Colo.)  Where,  after  tax  certificate* 
were  purchased  from  a  county,  the  land  was  an- 
nexed to  another  county,  the  treasurer  of  the 
latter  county  is  the  proper  one  to  issue  a  cor- 
rection tax  deed.— Empire  Ranch  &  Cattle  Co.  v. 
Howell,  152  P.  1177. 

€=»76l  (Cal.App.)  Recital  of  tax  collector's 
deed  to  land  sold  for  delinquent  taxes  held  in- 
sufficient to  constitute  prima  facie  proof  of 
compliance  with  Pol.  Code,  g  3897,  under  section 
3898.— Knight  v.  Hall,  152  P.  952. 
€=>788  (Colo.)  A  tax  deed  regular  on  its  face 
is  prima  facie  valid. — Empire  Ranch  &  Cattle 
Co.  V.  HoweU,  152  P.  1175. 

Xm.  LEGACY,  INHERITANCE,  AND 
TRANSFER  TAXES. 

€=>856  (Mont.)  An  "inheritance  tax"  is  not  im- 
posed on  the  estate,  but  is  a  "duty  imposed  by 
the  state  upon  the  right  to  receive  property  by 
testamentary  disposition  or  succession,  or  by 
any  deed  or  instrument  to  take  effect  on  or 
after  death."— In  re  Blackburn's  Estate,  152 
P.  31. 

€=>859  (Kan.)  The  Inheritance  Tax  Law  of 
1909  (Gen.  St.  1909,  i  9265),  exempting  bona 
fide  purchasers,  held  constitutional. — State  v. 
MoUier,  162  P.  771. 

«=s>866  (Mont.)  Under  Rev.  Codes,  if  7508, 
7510,  7511,  family  allowance  to  widow  is  charge 
on  estate  not  subject  to  the  inheritance  tax 
provided  by  Rev.  Codes,  }  7724.— In  re  Black- 
bum's  Estate,  152  P.  31. 
<3=9878  (Kan.)  Property  held  to  pass  by  will 
and  to  be  liable  to  the  succession  tax  imposed 
by  Inheritance  Tax  Law  of  1909  (Gen.  SL  1909, 
§  9205),  and  not  to  pass  by  contract,  though 
the  contract  pursuant  to  which  the  bequest  was 
made  had  been  fully  performed. — State  v.  Mol- 
Uer,  152  P.  771. 

<S==>889  (Kan.)  The  provision  of  Laws  1909,  c. 
248,  §  1  (Gen.  St.  1909,  g  9205),  exempting  a 
bona  fide  purchaser  from  succession  tax,  held 
to  apply  solely  to  transfers  by  deed  or  grant  in 
contemplation  of  death,  and  not  to  transmission 
of  property  by  wilL— State  v.  Mollier,  152  P. 
771. 

TAXATION  OF  COSTS. 

See  Costs,  <S=3206. 

TELEGRAPHS  AND  TELEPHONES. 

See  Criminal  Law,  €=»433;    Municipal  Corpo- 
rations, $ss>108. 

TENANCY  IN  COMMON. 

See  Frauds,  Statute  of,  «=»66;  Homestead,  4s» 
84. 

n.   MnTTTAL    BIGHTS.    DUTIES,    AND 
LIABILITIES  OF  OOTENANTS. 

4s»l5  (OkL)  The  possession  of  a  tenant  in 
common  will  be  presumed  to  be  in  subordina- 
tion to  the  cotenant's  rights,  where  there  is 
no  repudiation  of  such  rights. — Chouteau  t. 
Chouteau,  152  P.  373. 

The  mere  possession  of  a  tenant  in  common 
cannot  oust  or  constitute  adverse  possession 
against  his  cotenant. — Id. 

€=s>23  (Cal.)  One  tenant  in  common  of  water 
rights  may  control  the  Joint  property.— Bartov 
Land  &  Water  Co.  v.  Grafton  Water  Co.,  152 
P.  48. 

Where  a  tenant  in  commcxi  of  a  natural 
stream   diverted   water,    he   was   a   trespasser: 
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his  co-ownenhip  not  authorizing  him  to  deal 
with  the  common  property  to  th«  detriment  of 
his  co-owners.— Id. 

TENDER. 

€=»I4  (Or.)  A  tender  must  not  tte  coupled  with 
impossible  conditions;  hence  a  tender  by  a 
debtor,  wliicli  was  coupled  with  a  demand  for  a 
surrender  of  collateral  which  the  debtor  had 
acquiesced  in  bis  creditor  exchanging,  will  not 
stop  the  running  of  interest.— First  Mat.  Bank 
of  Ontario  t.   Seaweard,   162  P.  883. 

TERMS. 

See  Landlord  and  Tenant,  '4=»90, 

THEFT. 

See  Larceny. 

TIDE  LANDS. 

.See  Public  Lands,  «=>144 

TIMBER. 

See  Liogs  and  Logging. 

TIME. 

See  Appeal  and  Error,  <3=>300,  356,  504,  S6&, 
567,  627,  773;  Bills  and  Notes,  <S=>137 ;  Cai^ 
riers,  (S=>160;  Contracts,  €=»211;  Criminal 
Law,  ig=>1068;  Exceptions,  Bill  of,  «=a>38, 
58;  Executors  and  Administrators,  €s»487; 
Interest,  4=>39;  Judges,  $=951;  Judgment, 
<3=>153,  19&,  910;  Municipal  Corporations, 
<S=3l006 ;  New  Trial,  «s»117;  Pleading,  «a> 
85 ;    Sales,  «=>334. 

TITLE. 

See  Abstracts  of  Title;  Adverse  Possession; 
Chattel  Mortgages,  <S=3l7;  Covenants,  ®=> 
42,  47;  Ejectment,  «=>9,  90,  95;  Evidence, 
€=>171,  324;  Executors  and  Administrators, 
®=»388;  Injunction,  ^=936;  Navigable  Wa- 
ters, <S=>36;  Property,  <8=>9;  Quieting  'Htle, 
«=>10;  Statutes,  «=s>114-122;  luxation,  <S=> 
734-788. 

TOOLS. 

See  Exemptions,  «=>46;    Master  and  Swvant, 

«=»i<a-m 

TORTS. 

See  Assanlt  and  Battery,  9=936;  Damages, 
^=>12,  68;  Death;  Fraud;  Fraudulent  Con- 
veyances, ^=3215;  Malicious  Prosecution; 
Municipal  Corporations,  ®=s733-838;  Negli- 
gence; Release,  <S=>26;  Schools  and  School 
Districts,  $=389;   Trespass. 

e=>  1 0  (Mont.)  Railroad  yardmaster  who  posted 
notice  to  employ^  not  to  call  a  particular  phy- 
sician in  case  of  accident  held  liable  to  the  phy- 
sician ;  it  being  unauthorized  by  his  instruc- 
tions or  by  an  employes'  beneficial  association. 
— Peelt  V.  Northern  Pac.  Ky.  Co.,  152  P.  421. 
€s»2l  (Mont.)  General  and  division  superin- 
tendents of  railway  by  their  action  on  request 
of  employes'  beneficial  association  held  not  li- 
able for  posting  of  notice  by  yardmaster  direct- 
ing tbat  particular  physician  should  not  i>e 
employed. — Peek  v.  Northern  Pac.  Ry.  Co.,  152 
P.  421. 

TOWNS. 

See  Municipal  Corporations. 

TRANSCRIPTS. 

See  Appeal  and  Error,  «=3598,  610;  Justices 
of  the  Peace,  «=>164. 

TRANSFER  OF  CAUSES. 

See  Appeal  nnd  Krror,  $=»35&-442:  Criminal 
Law,  «=»10e9,  1076. 


TRANSFERS. 

See  Corporations,  «s»131-18B. 

TRANSFER  TAX. 

See  Taxation,  «e»866-888. 

TREATIES. 

See  Indians,  9=>3. 

TREES. 

See  Logs  and  Logging. 

TRESPASS. 
XL  Aonoira. 

(B)  Javta«leU«n,  P«rUea.  PreUmlaarT 
Proeeedimara,  anA  Pleadlnv. 

9s>43  (CaL)  In  action  for  breaking  gate  evi- 
dence as  to  title  by  adverse  possession  held  not 
to  bring  the  case  within  the  issues,  nor  justify 
finding  that  the  gate  was  on  land  particolarly 
described,  to  which  defendants  pleaded  title. — 
TV>wn  of  St  Helena  v.  Merriam,  1S2  P.  299. 

TRESPASS  TO  TRY  TITLL 

See  Ejectment. 

TRIAL 

See  Criminal  Law,  $=s>622-884;    Jury;  New 

Trial ;    Stipulations ;    Venue. 
For  trial  of  particnlar  actions  or  proceedings, 

see  also  the  varioas  specific  topics. 
For  review  of  rulings  at  trial,  see  Appeal  and 

Error. 

m.  OOTJRSE  AHD   OOMDITOT  OF 
TRIAL  IK   GENERAL. 

€=>23  (Okl.)  The  matters  which  counsel  under 
Rev.  Laws  1910,  §  1786,  may  demand  taken 
down  by  the  stenographer  at  the  trial,  are  only 
such  as  may  properly  be  made  part  of  the  case- 
made,  and  do  not  include  matters  foreign  to  the 
case  being  tried. — Dabney  v.  Hathaway,  152 
P.  77. 

9=331  (OkL)  An  "exception"  is  an  objection 
taken  to  a  decision  on  a  matter  of  law. — Liquid 
Carbonic  Co.  v.  Rodman,  132  P.  439. 

A  party,  objecting  to  a  decision,  must  except 
when  the  decision  is  made,  but  time  will  be 
given  to  reduce  the  exception  to  writing  within 
the  term. — Id. 

TV.  REOEPTIOM   OF   EVIDENCE. 

(A)  Introdnctlon,   Offer,  and  Admission  of 

Kvldence  In   General. 

9=^45  (Or.)  In  action  against  indorser  of  note, 
hel4,  that  it  snificiently  appeared  that  offer  to 
prove  arrangement  with  officer  of  defendant,  a 
corporation,  as  to  collection  of  note,  referred  to 
the  secretary  of  the  corporation. — Moll  t.  Roth 
Co.,   102   P.  235. 

(B)  Order  ot  Proof,  Rebuttal,  and  Reopen- 

iBff  Case. 

9=959  (Okl.)  The  order  In  which  testimony 
shall  be  produced  is  largely  within  the  trial 
judge's  sound  discretion.— Lamont  Mercantile 
Co.  V.  Pibum,  152  P.  112. 

$=359  (Okl.)  Evidence  admissible  in  chief  may 
be  introduced  out  of  its  regular  order,  where 
the  court  believes  such  course  proper  in  facili- 
tating the  dispatch  of  business.— Stetler  ▼.  Hol- 
ing, 152  P.  452. 

<S=>63  (Colo.)  It  was  improper  practice  for 
counsel,  in  suit  to  establish  a  resulting  trust, 
to  hold  back  affirmative  evidence  in  chief,  tend- 
ing to  prove  plaintiff's  interest  by  admissions 
of  the  holder  of  the  legal  title,  and  to  introduce 
it  as  rebuttal  without  excuse  for  withholding  it. 
—Irvine  v.  MinsfauU,  152  P.  1160. 
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«Bs67  (Okl.)  Permitting  plaintiff  to  withdraw 
his  annonncement  that  he  rested  and  offered 
other  material  evidence  held  not  an  abaee  of 
discretion,  in  the  absence  of  surprise,  thongh 
defendant  had  demurred  to  plaintiff's  evidence. 
— Insurance  Co.  of  the  State  of  Pennsylvania 
T.  Harria,  152  P.  3S». 

(C)  Objeotlona,  Bfotiona  to  Strike  Oat,  and 
Kzoepttoaa. 

9s»l05  (Idaho)  A  party  desiring  that  second- 
ary evidence  be  excluded  should  make  proper 
objection  thereto.— Ohaney  v.  Qacdd  Co.,  152  P. 
46a 

®=sl05  (Okl.)  That  evidence  admitted  without 
objection  was  incompetent  will  not  preclnde  it 
from  being  sufficient  to  sustain  the  verdict, 
where  it  is  relevant  to  the  issue.— Dane  v.  Ben- 
nett, 152  P.  347. 

$^IOS  (Wash.)  In  action  for  malicious  prose- 
cution, any  error  in  the  cross-examination  of 
the  deputy  prosecuting  attorney  as  to  the  facts 
actuating  his  office  in  the  prosecution  was  cored 
by  its  admission  without  objection.— Hightower 
V.  Union  Savings  A  Trust  Co.,  152  P.  1016. 

V.  ABOVMENTS  AITO  COITDUCT  OF 
OOUNSEX.. 

4=»I25  (Or.)  Argument  for  plaintiff  in  action 
for  injury  from  defendant's  automobile,  negli- 
gently operated  by  its  driver,  to  effect  that  de- 
fendants were  trying  to  beat  plaintiff  out  of 
his  rights,  held  not  reversible  error. — Kahn  v. 
Home  Telephone  &  Telegraph  Co.  of  Portland, 
162  P.  240. 

VI.  TAXIKO  CASE  OB  QUXSTION 
rBOM  JUBT. 

(A)  <l«eatlona  of  I<avr  or  of  Fact  In  Gen- 
eral. 

4=>I39  (Okl.)  Where  plaintiff  offers  no  evi- 
dence even  reasonably  tending  to  support  bis 
allegations,  it  is  not  error  to  direct  a  verdict 
for  defendants.— Burris  v.  Leet,  152  P.  352. 
«s3t39  (Old.)  The  jury  are  the  sole  judges  of 
the  wpight  01  evidence. — Silverwood  v.  Carpen- 
ter, 152  P.  381. 

«=>I39  (Okl.)  Where  the  evidence  with  all  in- 
ferences deducible  therefrom  was  insufficient 
to  support  a  verdict,  it  was  error  to  overrule  a 
demurrer  to  it— Grossman  Co.  v.  White,  152  P. 
816. 

4=»I39  (Okl.)  Where  there  is  any  evidence  rea- 
sonably tending  to  establish  plaintiff's  claim, 
it  is  error  to  direct  a  verdict  for  defendant- 
Scott  V.  Moore,  152  P.  823. 
4s»l39  (Okl.)  Where  an  issue  of  fact  is  pre- 
sented in  respect  to  whether  a  writing  was  de- 
livered upon  a  condition  precedent  to  its  effec- 
tiveness, it  is  error  to  so  instruct  as  to  take 
such  issue  from  the  jury. — Williamson  v.  Scully, 
152  P.  839. 

€=»I39  (Wash.)  Direction  of  verdict  can  be 
granted  only  when,  as  a  matter  of  law,  there  is 
neither  evidence  nor  reasonable  inference  suf- 
ficient to  snstain  any  other  verdict  or  judgment, 
and  such  a  motion  invokes  no  judicial  discretion. 
— Fobes  Supply  Co.  v.  Kendrick,  152  P.  1028. 
€=>I40  (Okl.)  The  jury  are  the  sole  judges  of 
the  credibility  of  witnesses. — Silverwood  v.  Car- 
penter, 152  P.  381. 

€=3 1 42  (Okl.)  Where  the  evidence  adduced,  to- 
gether with  all  reasonable  inferences  deducible 
therefrom,  tends  to  prove  plaintiff's  case,  de- 
fendant's motion  for  an  instructed  verdict 
should  be  denied.— Gregory  v.  Harper,  152 
P.  70. 

«=»I42  (Okl.)  A  demurrer  to  the  evidence 
should  be  overruled,  where  the  evidence,  with 
the  inferences  deducible  therefrom,  is  sufficient 
to  support  a  verdict  for  the  party  offering 
same.— Keynolds  v.  Brooks,  152  P.  411. 


«s>l43  (OkL)  A  Verdict  cannot  be  directed 
where  the  evidence  is  conflicting. — Johnson  v. 
Rudisill,  152  P.  aS. 

®=9l43  (Wash.)  Where  the  evidence  on  an  is- 
sue is  sharply  conflicting,  tfae  question  is  for 
the  jury.- Marks  v.  City  of  Seattle,  162  P.  706. 
4=>I45  (Wash.)  In  an  action  for  injuries  re- 
sulting from  a  derailment,  the  question  whether 
the  switch  was  opened  by  children  or  others 
should  be  withdrawn  from  the  jury,  where  thert 
was  no  evidence  tending  to  show  it  was  so 
opened.— Snyder  v.  Great  Northern  By.  Co.,  162 
R  708. 

an  Direction  «(  Terdiet. 

<S=>I74  (Wash.)  Plaintiff's  motion  "for  judg- 
ment notwithstanding"  the  jury's  disagreement, 
because  on  all  the  evidence  defendant  was  liable 
as  matter  of  law,  held  not  bad  in  form,  but  to 
challenge  only  the  sufficiency  of  the  evidence  to 
support  a  verdict  for  defendant— Fobes  Supply 
Co.  V.  EUndrick.  152  P.  102a 

VH.  UrSTBITOTIONB  TO  JUBT. 

(A)  PrOTlnee  of  Conrt  and  Jnry  In   Gen- 
eral. 

4=9 1 86  (Wash.)  In  an  action  to  recover  com- 
pensation for  personal  services,  a  charge  that 
there  was  some  evidence  tending  to  show  a 
contract  for  wages  between  the  plaintiff  and 
defendant  held  not  a  comment  on  the  evidence. 
— Farraris  v.  S.  E.  Slade  Lumber  Co.,  152  P. 
680. 

®=»I9I  (Or.)  In  servant's  action  for  injury,  in- 
struction ns  to  damages  held  not  objectionable 
as  assuming  any  fact— Mackay  v.  Commission 
of  the  Port  of  Toledo,  152  P.  250. 
<8=>I94  (OkL)  Where  jn  an  action  for  rent  tb« 
evidence  was  conflicting  as  to  when  notice  was 
given  by  defendant  to  the  landlord  of  the  ex- 
istence of  a  gambling  establishment  over  the 
place  of  business  rented  by  defendant  it  was 
error  to  instruct  as  to  the  time  when  such  no- 
tice was  given.— Clarke  v.  Uihlein,  152  P.  389. 

(O)  Form,  Reqalsltes,  and  Snfllelener. 

€=>22g  (CaI.App.)  Where,  under  the  instruc- 
tions given,  a  finding  for  plaintiff  necessarily 
involves  the  conclusion  that  the  act  complained 
of  was  the  proximate  cause  of  the  injury,  fail- 
ure to  instruct  specilically  upon  proximate 
cause  is  not  error. — Weaver  v.  Carter,  152  P. 
323. 

Where  a  correct  statement  of  the  law  ap- 
plicable to  the  case  is  given  by  the  conrt  in 
its  charge  in  general,  the  cause  will  not  be  re- 
versed for  omission  to  state  every  essential  in 
every  paragraph.— Id. 

4=s>242  (Cal.AppJ  A  requested  instruction.  In 
an  action  for  collision  of  street  car  witli  pedes- 
trian, as  to  "your  verdict  on  position  of  fender," 
held  confusing  and  misleading,  absent  submis- 
sion of  special  issues  or  request  therefor.— 
Arbunich  v.  United  Railroads  of  San  Francisco, 
152  P.  51. 

(D)   Appllcabllltr  to    Pleadlnars    and   IBt1« 
dence. 

®=>25l  (Okl.)  Refusal  of  requested  instruction 
which  was  inapplicable  to  the  issues  held  not 
error,  though  it  correctly  stated  an  abstract 
rule  of  law.— Grosshart  v.  Shaffer,  152  P.  441. 
4=>25l  (Okl.)  It  is  ordinarily  error  to  instruct 
on  a  material  issue  not  raised  by  the  pleading. 
—Chicago,  Rock  Island  &  P.  Ry.  Co.  v.  Mailes, 
152  P.  1131. 

$s>2SI  (Or.)  In  a  servant's  action  for  injury, 
instruction  as  to  plaintiff's  relation  with  party 
procuring  his  release  held  abstract,  and  not  in 
conformity  with  the  pleadings. — Ingram  v.  Carl- 
ton Lumber  Co.,  152  P.  256. 


€=925 1   (Utah)  Charge      limiting      defendant's 
claims  of  color  of  title  as  occupying  claimant  to 
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allegations  of  its  petition  held  not  tad  for  omlt^ ' 
ing  a  forged  quitclaim  deed  introduced  soldy  on 
issue  of  good  faith.— Doyle  v.  West  Temple  Teiv 
race  Co.,  152  P.  1180. 
«s>252  (Idaho)  An   instruction   that   the   law 

f>re8umes  that  the  employment  of  a  physician 
asted  during  plaintiff's  sidmess  and  until  end- 
ed by  consent  or  revoked  by  express  dismissal 
held  properly  refuged,  where  it  became  impos- 
sible for  him  to  visit  his  patient.— Osbom  v. 
Gary,  152  P.  473. 

<@=3253  (Utah)  Instruction  in  a  proceeding  to 
recover  value  of  improvements  as  occupying 
claimant  under  Comp.  I/aws  1907,  §«  2021-2028, 
providing  for  such  compensation,  held  not  er- 
roneous for  omdtting  forged  quitclaim  deed  as 
element  of  color  of  title,  introduced  solely  on 
issue  of  good  faith. — Doyle  t.  West  Xemple 
Terrace  Co.,  152  P.  1180. 

(E)  Reanests   or    Prarera. 

€=>255  (Okl.)  Where  a  matter  irrelevant  to 
the  issue  is  contained  in  a  letter  admitted  in 
evidence,  the  party  complaining  thereof  should 
call  the  trial  court's  attention  to  it  and  take 
exception  and  request  that  the  Jury  be  instruct- 
ed not  to  consider  such  part — Tishomingo  Elec- 
tric L,i«ait.&  Power  Co.  t.  GuUett,  152  P.  849. 
€=3255  (Okl.)  Where  the  court  has  given  gen- 
eral instructions  applicable  to  the  issues,  judg- 
ment will  not  be  reversed  for  failure  to  instruct 
on  any  particular  issue,  unless  request  at  trial 
is  made  for  such  instructions. — Muskogee  Elec- 
tric Traction  Co.  v.  Eaton,  152  P.  110<J. 
€=>260  (CaLApp.)  The  requested  instruction  as 
to  care  required  of  one  walking  across  a  street 
car  track,  held  sufficiently  covered  by  one  &ven. 
— Arbunich  v.  United  Railroads  of  San  Fran- 
cisco, 152  P.  51. 

«=>260  (Okl.)  The  refusal  of  correct  Instruc- 
tions substantially  covered  by  those  given  is  not 
prejudicial  error,  where  the  charge,  as  a  whole, 
properly  states  the  law. — Tishomingo  Electric 
Light  &  Power  Co.  v.  GuUett,  152  P.  849. 
€=3260  (Or.)  Requested  instructions  which,  so 
far  as  applicable,  were  fully  covered  by  the  in- 
structions given,  were  properly  refused. — 
Mackay  v.  Commission  of  the  Port  of  Toledo, 
152  P.  250. 

(F)   Objeetlona  Jind  Blxeevtlons. 

€=>278  (Okl.)  Exceptions  to  instructions  must 
specify  the  instructions  objected  to. — Duroderi- 
go  V.  Culwell,  152  P.  605. 

A  general  exception  to  each  and  every  para- 
graph of  the  court's  charge  held  too  general 
-Id. 

(C)   Conatrnctlon  and  Operation. 

€=»296  (Okl.)  An  instruction  that  the  pre- 
sumption of  negligence  arising  from  the  happen- 
ing of  an  accident  might  be  rebutted  by  the  car- 
rier's showing  to  the  satisfaction  of  the  jurors, 
etc.,  is  not  reversible  error  where  the  court  also 
charged  that  no  particular  degree  of  proof  was 
required. — Muskogee  Electric  Traction  Co.  T. 
Eaton,  152  P.  1109. 

Vni.  OVSTODT,  OOITDUCT,  AHD  OE- 
UBERATIONS    OF   JtTRT. 

€=3307  (Okl.)  It  is  improper  for  counsel  to 
hand  any  papers  relating  to  the  case  to  the 
jury  to  be  taken  to  the  jury  room. — Dane  v. 
Bennett,  152  P.   347. 

^=3315  (Idaho)  The  tossing  of  a  coin  to  effect 
an  agreement,  coupled  with  a  compact  to  abide 
by  the  result,  held  to  vitiate  the  verdict. — 
Beakley  v.  Optimist  Printing  Co.,  152  P.  212. 
€=3315  (Kan.)  A  verdict  held  not  objectionable 
as  a  quotient  verdict,  though  the  jury  had  first 
arrived  at  the  damages  to  be  allowed,  by  taking 
a  quotient  of  the  estimates  of  the  jurors,  where 
a  deduction  was  afterwards  made  therefrom. — 
Helms  T.  Southwest  Missouri  B.  Co.,  152  P. 
632. 


€=>3t&  (Okl.)  Where  Qie  evidence  as  to  the 
amount  due  plaintiff  is  conflicting,  a  verdict  for 
only  part  of  the  amount  will  not  be  deemed  a 
compromise  verdict  and  revecsed.— King  ▼. 
HamUtoa,  162  P.  1072. 

IX.  VEHDIOT. 

(A)   General   Verdiet. 

€=>343  (Ea'n.)  A  general  verdict  for  defendant, 
in  an  action  on  a  note,  held  to  determine  ad- 
versely to  plaintiff  its  ownership  of  tlie  note,  the 
time  of  alteration  of  the  note,  its  claim  to  be 
a  holder  in  due  course.- Bank  of  Commerce  of 
Chanute  v.  Sams,  152  P.  28. 

(B)    Special  laterrovatorles  and  Kindlnsn. 

€=»3S0  (Cal.)  The  court  was  not  required  to 
submit  special  issues  on  the  exact  date  of  in- 
sured's death,  where  it  instructed  that  there 
conld  be  no  recovei^  unless  death  was  before 
suspension  of  the  insurance  certificate. — ^Ben- 
jamin V.  District  Grand  Lodge  No.  4,  Inde- 
pendent Order  B'Nai  B'Rith,  152  P.  TSi. 

Z.  THIAIi  BT  OOmiT. 

(B)   Fladlna^  of  Faet  and  Conolnaloaa 
of  Law. 

€=3395  (Cal.App.)  In  an  action  on  an  account 
which  was  denied  by  defendant,  who  also  aver- 
red a  different  state  of  facts,  a  finding  in  the 
language  of  the  complaint  is  sufficient,  and  nec- 
essarily negatives  the  new  matter  set  up. — Park- 
er V.  Power,  152  P.  935. 

€=3397  (CaLApp.)  Defendant,  in  an  action  by 
materialmen  on  the  bond  of  contractor  for  pub- 
lic work,  could  not  complain  that  court  did 
not  find  upon  a  special  defense  in  the  answer, 
where  he  introduced  no  evidence  sufficient  to 
support  the  allegations  of  Uie  answer.— Live 
Oak  Lumber  Co.  v.  Farr,  162  P.  811. 
€=3404  (Okl.)  A  general  finding  is  a  finding  at 
every  special  thing  necessary  to  sustain  it.^ 
Davis  V.  First  State  Bank  of  Norman,  152  P. 
122. 

€=3404  (Okl.)  Where  the  testimony  is  conflict- 
ing, a  general  finding  is  a  finding  of  every  spe- 
cial thing  necessary  to  sustain  the  general  find- 
ings.—Conner  V.  Warner,  152  P.  1116. 

XI.  WAIVEK   AND    OOBREOnON    OF 
IBItI!OUI.ABITXEa   ANS   EBBORS. 

€=9408  (Utah)  The  case  having  up  to  rendi- 
tion of  verdict  been  treated  by  court  and  all 
parties  as  triable  by  the  jnry,  judgment  must 
be  rendered  on  the  verdict,  even  If  it  was  an 
equitable  case.— Houston  Real  Estate  Inv.  Co. 
V.  Uechler.  152  P.  720. 


TRUST  COMPANIES. 

See  Banka  and  Banking,  €=s>315. 

TRUST  DEEDS. 

See  Mortgages. 

TRUSTEE  PROCESS. 

See  Oamishment 

TRUSTS. 

See  Mechanics'  liens,  €=>57,  184;   Wills.  €=» 

672. 

I.   OBEATtON,   EXISTENCE,  AND   VA. 

UUITT. 

(▲)   Bxpresa    Traata. 

€s»6l  (Okl.)  Under  Rev.  Laws  1910,  I  6674, 
whete  an  active  valid  trust  is  created  by  will 
for  purposes  not  impossible  of  fulfillment  and 
not  fully  accomplished,  and  three  of  the  cestuis 
que  trust  are  minors,  the  cestui  que  trust  cannot 
by  agreement  terminate  the  trust  prior  to  the 
time  fixed  by  the  wilL— HiU  *.  H|1L  ;i^^,P. 
1122.  Digitized  by  VjDOQTC 
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(B)   Reaalttm«  Tmvto. 

<=>79  (Colo.)  Where  a  person  furniabes  one- 
third  the  consideration  paid  for  property,  title 
to  which  is  taken  in  another's  name,  there  is  a 
resulting  trust  in  favor  of  such  person  for  one- 
third  the  property.— Irvine  v.  Miushull,  152  P. 
1150. 

^=s»86  (Colo.)  In  an  action  to  declare  a  result- 
ing trust,  the  court  would  disregard  the  legal 
presumption  of  ownership  of  negotiable  certifi- 
cates of  deposit  indorsed  in  blank  to  plaintifT's 
husband,  through  whom  she  claimed,  by  his 
sister  to  buy  the  property. — Irvine  v.  Miushull, 
162  P.  1150. 

^389  (Colo.)  In  an  action  to  establish  a  re- 
snlting  trust  in  favor  of  widow  through  hus- 
bantl's  having  furnished  one-third  of  the  price 
of  realty,  evidence  held  insufficient  to  show  that 
any  of  his  money  was  paid  therefor. — ^Irvine  t. 
Minahnll,  152  P.  1150. 

Plaintiffs  conceding  an  interest  in  the  realty 
to  defendant  could  not  relieve  her  of  her  bur- 
den to  establish  her  husband's  interest  by  clear 
and  decisive  evidence. — Id. 

The  widow's  testimony  as  to  alleged  admls- 
■ions  of  her  mother-in-law,  holder  of  the  legal 
title,  before  trial,  tending  to  establish  her  own 
interest,  was  to  be  regarded  as  weak  and  closely 
scrutinized. — Id. 

$S989  (Or.)  In  an  action  involving  title  to 
land,  evidence  held  not  to  show  a  resulting 
tmst  in  favor  of  the  defendant;  it  appearing 
that  her  payments  for  the  title  to  the  laud  had 
been  lost  because  title  was  in  another  than 
the  person  paid.— Howell  v.  Howell,  152  P.  217. 

m.  APPOHTTMEyT.   QUAUFIOA- 

TZOM,  AHP  TEITUBE  OF 

TKinSTEE. 

«t9l66  (Okl.)  Equity  will  not  permit  a  trust 
to  fail  for  want  of  a  trnstee.— Hill  y.  Hill,  152 
P.  1122. 

€=>I69  (Okl.)  Where  a  vacancy  occurs,  the 
court  should  appoint  a  suitable  person  as  trus- 
tee to  execute  a  testamentary  trust,  unless  such 
execution  involves  the  performance  of  duties 
confided  to  the  testamentary  trustee  because  of 
the  testator's  personal  confidence  in  him. — ^Hill 
T.  Hill,  162  P.  1122. 

VII.   ESTABLISHMENT    AND   EN- 
FORCEMENT OF  TRUST. 

(A)  Rt(r]>ta  of  Oeatiil  Q.ue  Truat  aa  asalnat 
Tmatee. 

€=>345  (Okl.)  Any  person  interested  in  a  trust 
may  insist,  in  proper  proceeding,  that  the  trust 
shall  be  executed  according  to  the  settlor's  ex- 
pressed wishes.— Hfll  v.  HHl,  152  P.  1122. 

UNDUE  INFLUENCE. 

See  Contracts,  ^saW. 

UNITED  STATES. 

See  Commerce,  4s»8;    Indiana;   Public  Lands. 

USAGES. 

See  Customs  and  Usages. 

USER. 

See  Dedication,  4=»37. 

USURY. 

See  Appeal  and   Error,  €=9174;    Partnership, 
«=3258;   Statutes,  <S=»116. 

X.  VSUBIOTJS  CONTRACTS  AND 
TRANSACTIONS. 

(A)  NBtnre  and  Valldltr. 
4b»I2  ^Utah)  Where  there  is  a  corrupt  or  un- 
lawful intention  to  violate  the  usury  law,  the 


oonrts  will  disregard  the  foirm  that  the  con- 
tract may  take.— Cobb  v.  Hartenstein,  152  P. 
424. 

A  corrupt  or  uulawful  intent  to  violate  the 
usury  law,  at  least  on  the  part  of  the  lender, 
is  an  essential  to  render  a  contract  usurioun. 
-Id. 

^es>72  (Utah)  As  the  taking  of  asurious  inter- 
est is  a  misdemeanor,  the  courts,  in  determin- 
ing whether  a  contract  is  usurious,  (vill  al- 
ways, if  two  constructions  are  possible,  take 
the  one  against  nsury.— Cobb  v.  Hartenstein, 
152  P.  424. 

«8=>76  (Okl.)  Rev.  Laws  1910,  S  1005,  held  not 
to  make  absolutely  void  a  contract  tainted  with 
usury.— Stockyards  State  Bank  v.  Johnston, 
152  P.  585. 

«=5>77  (Utah)  A  contract,  to  be  usurious,  must 
be  so  at  tlie  time  made.— Cobb  v.  Hartenstein, 
152  P.  424. 

(B)  Rlflrbta  and  Reaiedlea  of  Partloa. 

<S=>III  (Okl.)  Under  Bev.  Laws  1910,  8  1005. 
a  written  demand  for  a  return  of  usury  must 
be  alleged  and  proven  to  authorize  a  recovery 
of  same.— Mitchell  v.  Clark,  152  P.  Xyi. 
€=>lll  (Okl.)  The  defense  of  usury  is  waived 
unless  specifically  pleaded.— Stockyards  State 
Bank  v.  Johnston,   152  P.  585. 

The  defense  of  usury  cannot  be  raised  by  de- 
murrer to  a  petition  which  declares  on  an  us- 
urious contract. — Id. 

€=3  i  1 7  (Utah)  In  a  proceeding  to  recover  back, 
under  Comp.  Laws  1907,  g  124lx2,  payments 
of  usury,  plaintiS  is  not  bound  to  establish  the 
usury  beyond  a  reasonable  doubt;  the  action 
being  a  civil  one  at  law,  and  not  criminal.— 
Cobb  V.  Ilarteustcin.  152  P.  424. 

Evidence  held  insufficient  to  show  that  the 
lender  had  the  unlawful  intent  to  extort  usury. 
—Id. 

<S=»  1 1 9  (Utah)  Whether  a  transaction  is  usuri- 
ous or  not  is  a  mixed  question  of  law  and  fact, 
the  facts  of  the  transaction  being  for  the  jury, 
and  the  question  whether  they  constitute  usu- 
ry being  for  the  court.— Cobb  v.  Hartenstein, 
152  P.  424. 

VACATION. 

Sec  Judgment,  ®=»137-173;  Motions;  Munici- 
pal Corporations,  ©=3657. 

VALUE. 

See  Courts,  <S=s>212. 

VARIANCE. 

See  Appeal  and  Error,  «=sl97. 

VENDOR  AND  PURCHASER. 

See  Assignments.  ^=323;  Cancellation  of  In- 
strtiments,  <S::337,  43 ;  Covenants,  <&=s70;  Di- 
vorce, <g=>321M!;  Kvidence,  <S=230,  400;  Ex- 
ecutors and  Administrators.  €=>349-3S9; 
Fraudulent  Conveyances,  €=>74 ;  Sales;  Spe- 
cific Performance. 

I.   REQUISITES  AND  VAUDITT  OF 
CONTRACT. 

€=»I6  (Cal.App.)  A  party  to  negotiations  for 
the  purchase  of  real  estate  held  not  entitled  t<> 
insist  that  the  other  party  had  accepted  the 
contract,  where  such  other  party  had  made 
counter  proposals  not  accepted  by  the  first.— 
Stansbury  v.  Cooper,  152  P.  948. 

An  acceptance  of  an  offer  to  purchase  realty, 
in  order  to  result  in  a  binding  contract,  must 
meet  exactly  and  precisely  the  terms  proposed 
in  the  offer. — Id. 

€=9l6  (Okl.)  Where  defendant  accepted  a  doed 
as  security  under  an  agreement  to  give  $!j00 
for  the  land  if  it  suited  him,  his  act  in  there- 
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after  conTeying  the  land  to  a  third  person  be- 
fore inspectiDK  same  constitutes  an  election  to 
buy  at  $800.— Newcomer  v.  Sheppard,  152  P.  66. 
€=>I8  (Kan.)  A  written  contract  heia  an  op- 
tional agreement  to  purchase  land.— Samuelson 
V.  Palmer,  152  P.  627. 

To  bind  the  maker  on  an  optional  agreement 
to  purchase  land,  held,  that  the  owner  must  ac- 
cept the  proposition  before  its  expiration,  and 
that  hence  an  acceptance  a  few  weeks  after- 
wards was  too  late. — Id. 

®=>33  (Or.)  A  purchaser  of  land  cannot  re- 
scind his  contract  on  the  ground  that  specific 
promises  were  not  kept,  where  they  were  made 
m  good  faith,  and  there  was  an  attempt  to  keep 
them.— Marshall  v.  Hillsboro  Garden  Tracts, 
152  P.  403. 

^=333  (Or.)  A  purchaser  of  land  is  not  entitled 
to  a  rescission  of  the  contract  for  misrepre- 
sentations, which  consisted  of  mere  opinions 
or  predictions,  or  of  promises  which  the  vendor 
actually  intended  and  attempted  to  fulfill.— 
UenricKson  v.  Hillsboro  Garden  Tracts,  162 
P.  495. 

€=»44  (Or.)  In  a  suit  to  obtain  rescission  of  a 
contract  for  the  purchase  of  land,  evidence 
held  to  show  that  the  only  misrepresentations 
were  as  to  matters  of  opinion.— Marshall  v. 
Hillsboro  Garden  Tracts,  152  P.  493. 

III.  MODIFICATION   OR  HESOISSIOM 
OF   OONTBAOT. 

(C)  ResclasloB    by    Poreliaser. 

€=>II9  (Or.)  Where  plaintiff,  after  discovering 
the  falsity  of  representations  by  which  he  was 
induced  to  purchase  land,  remained  in  posses- 
sion and  then  leased  the  premises  before  be- 
ginning suit,  his  delay  precluded  rescission. — 
Cooper  T.  Hillsboro  Garden  Tracts,  162  P.  48& 

V.  RIOHXa   Ain>   I.IABIUTIE8   OF 

PARTIES. 

(C)  Bona  Fide  Fnrehasers. 

<S=>232  (Okl.)  A  purchaser  of  realty  from  per- 
sons other  than  those  in  possession  should  as- 
certain the  extent  of  the  possessors'  claim  ;  such 
possession  being  notice  oi  whatever  interest  the 
possessors  have. — Hass  v.  Gregg,  152  P.  1126. 

The  rule  that  open,  notorious  possesaiou  of 
realty  under  an  apparent  claim  of  ownership  is 
notice  of  the  possessor's  claim,  does  not  apply  to 
a  vendor  remaining  in  possession  so  as  to  re- 
quire a  purchaser  from  his  grantee  to  inquire 
whether  he  bad  any  interest  in  the  land  con- 
veyed, provided  the  purchaser  is  an  innocent 
purchaser  free  from  any  fraud  on  the  vendor. 
-Id. 

€=>235  (Okl.)  A  gross  disparity  between  the 
actual  value  and  the  consideration  is  usually 
sufficient  to  overcome  any  theory  that  the  gran- 
tee was  a  bona  fide  purchaser.— Hass  v.  Gregg, 
152  P.  1126. 

TX.  REBfXDIES   OF  VENDOR. 

(A)  I>Ieii  and  RecoTcry  of  laand. 

€=»277  (Okl.)  An  action  to  enforce  a  statutory 
vendor's  lieu  can  be  maintained  only  in  the 
county  where  the  land  is  located. — Newcomer  v. 
Sheppard,  152  P.  66. 

(B)  Aotlona   tor  Porehaae  MoneT. 

^=»303  (Okl.)  An  action  to  recover  entire  pur- 
chiise  money  when  due  held  not  maintainable, 
unless  plaintiff  should  offer  to  convey  or  tender 
a  deed  on  full  payment — Dubois  v.  Andrews, 
152  P.  440. 

Vn.  REMEDIES  OF  PURCHASER. 

(A)  Recovery  of  Pnreliase  Money   Paid. 

^=»337  (Wash.)  Upon  the  breach  of  a  contract 
of  sale  by  a  vendor,  the  vendee  had  no  lien  for 


the  return  of  tiie  ptiMhaM  price.— Adams  ▼. 
Dose,  152  P.  9. 

That  vendee's  action  to  recover  purchase  price 
and  expenditures  was  consolidated  with  suits 
to  foreclose  mechanics'  liens  held  not  to  author- 
ize making  of  judgment  for  vendee  a  lien  on  the 
property. — Id. 

VENUE. 

See  Appeal  and  Error,  4=3 1043;  Corporations, 
e=»666;  Receivers,  ^3177;  Vendor  and 
Purchaser,  ®=s277. 

I.   NATURE  OR  SUBJECT  OF  ACTION. 

®=>4  (Or.)  An  action  for  damages  resulting 
from  personal  injury  is  a  transitory,  and  not 
a  local,  action. — Ramaswamy  v.  Hammond  Lum- 
ber Co.,  152  P.  223. 

«=l  I  (Kan.)  Under  Code  Civ.  Proc.  M  35.  50, 
55  (Gen.  St.  1909,  f|  6628,  5643,  5648),  the 
filing  of  a  petition  by  receivers  in  M.  county, 
asking  that  the  Public  Utilities  Commission  be 
enjoined  from  enforcing  certain  orders  made  by 
it  in  8.  county,  held  not  to  ^ive  the  district 
court  jurisdiction  of  the  Commission,  or  to  au- 
thorize it  to  make  any  valid  order  or  render 
any  valid  judgment  against  the  Commission. — 
State  V.  Flannelly,  lE^  P.  22. 
€=3l7  (Okl.)  Where  an  action,  brought  in  a 
county  other  than  that  in  which  the  land  is  lo- 
cated, to  enforce  a  vendor's  lien,  is  treated  as 
a  personal  action  and  a  judgment  in  personam 
only  is  rendered,  it  is  too  late  thereafter  to 
urge  that  the  action  was  one  in  rem,  and  that 
the  court  had  no  jurisdiction. — Newcomer  r. 
Sheppard,  152  P.  66. 


m.   CHANGE   OF  VENUE  OR   PX.ACE 
OF  TBIAIi. 

^=>70  (Or.)  Where  there  are  no  counter  affi- 
davits, affidavits  in  support  of  a  motion  for 
change  of  venue  must  be  taken  as  admitted. — 
Rugenstein  v.  Ottenheimer,  162  P.  ZUi. 

VERDICT. 

See  Appeal  and  Error,  «=>990,  999-1024; 
(Mminal  Law,  <S=»884,  935,  1159,  1160;  New 
Trial,  «=>66-71,  143;  Trial,  «=»174.  843- 
350 

VERIFICATION. 

See  Pleading,  «s>291,  422. 

VETO. 

See  Statutes,  <8=935. 

VIEWERS. 

See  Highways,  <=>41. 

VOLUNTEERS. 

See  Master  and  Servant,  <S=»88. 

VOUCHERS. 

See  Payment,  4=»35. 

WAGES. 

See  Master  and  Servant,  «s»72. 

WAIVER. 

See  Abatement  and  Revival,  93>84;  Appeal 
and  Error,  (S=>164,  157,  1078;  Attachment, 
<S=9l84 ;  Bills  and  Notes,  «s»140,  422 ;  Con- 
tracts, «=»316:  Courts,  «=>37:  Dee(is,  «=» 
1G6;  Dismissal  and  Nonsuit,  ^=>13;  Ouar^ 
anty,  <S=>72;  Insurance,  ®=»375-3&2,  559, 
724;  Judges,  <3=>53;  Judgment,  <S=>746; 
Landlord  and  TeuoJit,  €=>157,  254;  Munici- 
pal Corporations,  <S=»488,  488;  New  Trial, 
<g=>139;  Pleading,  i8=>411-m;  TriaL,«=» 
817,  408;    Witnesses,  «=»21J|ijOOQlC 
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WARDS. 

See  Gnardian  and  Ward. 

WAREHOUSEMEN. 

4=»I2  (Kan.)  The  provisions  of  the  TTniform 
Warehouse  Receipts  Act  requiring  statement 
of  warehouseman's  ownership  of  goods  are  met 
by  naming  the  warehouseman  as  a  person  Irom 
whom  the  goods  were  received  and  for  whom 
held.— Cowley  County  Nat.  Bank  v.  Rawlins- 
Dobbs  Elevator  Co.,  152  P.  647. 
<8=»I3  (Kan.)  Gen.  St.  1909,  f  3352,  providing 
for  issuance  of  new  warehonae  receipt  where 
part  of  the  grain  is  delivered,  held  not  to  apply 
where  one  holding  a  warehouse  receipt  as  se- 
cority  anrrenders  It  for  a  different  receipt  of  a 
later  date  for  a  less  amount,  thoufdi  the  debtor 
is  the  warehouseman. — Cowley  County  Nat 
Bank  v:  Rawlins-Dobbs  Elevator  Co.,  162  P. 
647 

WARRANT. 

See  States,  «=9l40. 

WARRANTY. 

See   Covenants,   «b947;    Sales,  «=>273,   42S- 

441. 

WATERS  AND  WATER  COURSES. 

See  Api>eal  and  Error,  ®=>70:  Damages,  $=» 
112:  Drains;  Navigable  Waters;  Statutes, 
<8=>77 ;  Taxation,  <S=>234 ;  Tenancy  in  Com- 
mon, 4=s>28. 

n.  NATURAI.  IXrATEB  COURSES. 

(A)  Riparian  Rlsrlita  In  General. 

^=940  (Cal.)  Where  there  is  a  right  in  the  sur- 
face waters  of  a  stream,  such  right  includes 
that  to  the  subterranean  waters  which  support 
the  surface  stream. — Barton  Land  &  Water  Co. 
V.  Grafton  Water  Co.,  152  P.  48. 

(B)  Obstmotlon  aad  Detention. 

4s»63  (Wash.)  Evidence  keld  to  support  ft 
finding  that  ravine  was  a  natural  water  course. 
— Powelson  v.  City  of  SeatUe,  152  P.  329. 

(D)   Dlvenfon. 

<S=s>S5  (Cal.)  Where  defendant  diverted  water 
from  a  stream,  plaintiffs  who  had  water  rights 
therein,  were  entitled  to  injunctive  relief  to  pre- 
vent the  sobstitution  of  the  artlGdal  for  the 
natural  conditions  of  the  water  course.— Barton 
Ijand  &  Water  C!o.  v.  Grafton  Water  Co.,  152 

p,  4a 

4s»87  (CaL)  In  an  action  for  the  diminntion 
of  the  natural  flow  of  a  stream  by  pumping 
water  from  wells,  proof  of  removal  of  water 
from  a  canal  used  as  a  mere  conduit  held  not  a 
material  variance.- Barton  Land  &  Water  Go. 
V.  Grafton  Water  Co.,  152  P.  48. 

In  an  action  for  diversion  of  water  from  a 
stream,  evidence  held  sufficient  to  support  a 
finding  that  defendant,  by  wells  and  a  pamp, 
carried  water  from  tne  underground  stream, 
lessening  both  surface  and  underground  flow. 
-Id. 

Evidence  held  to  support  finding  that  defend- 
ant assumed  and  retained  control  over  all  water 
abstracted. — Id. 

V.   SURFACE  WATERS. 

^=9 1 18  (Ariz.)  The  owner  of  lower  premises  is 
not  bound  to  permit  the  flow  of  surface  and 
flood  waters  over  it,  but  may,  by  improvements, 
enbankments,  etCj,  prevent  the  flow  from  the 
upper  premises.— Gibson  v.  Duncan,  152  P.  856. 
€=>I24  (Ariz.)  In  action  by  owner  of  higher 
premises  to  enjoin  enbankment  by  owner  of 
lower  premises,  pooling  water  on  plaintiff's 
premises,  where  it  appeared  that  plaintiff  was 


himself  at  fault.  Injunction  will  not  be  granted. 
—Gibson  v.  Duncan,  152  P.  866. 

VI.   APPROPRIATION    Aim    PRE- 
SCRIPTION. 

^=>I40  (Colo.)  A  senior  appropriator  cannot  be 
enjoined  in  a  court  of  equity  by  a  junior,  nor 
will  a  junior  be  decreed  rights  of  seniority  and 
given  priority  in  diversion.— .Larimer  &  Weld 
Reservoir  Co.  v.  Ft.  Collins  Milling  &  Elevator 
Co.,  152  P.  1160. 

Under  Irrigation  Act  1881,  {  22,  water  com- 
missioners are  not  prohibited  from  recognizing 
prior  vested  rights  to  appropriations  for  power 

£urpo8es,  though  there  was  no  decree  adjudicat- 
ig  such  priority. — Id. 

A  vested  right  to  an  appropriation  for  power 
purposes  of  over  30  years'  standing  may  be  rec- 
ognized by  the  water  commissioners,  though  no 
decree  of  priority  had  been  obtained  since  the 
enactment  of  Bess.  Laws  1908,  p.  297.— Id. 


VZI.  OONVETANCES   AlTIl 
TRACTS. 


OON- 


4=9 1 58  (Wash.)  A  contract  to  convey  land  in 
consideration  of  water  rights  held  to  contem- 
plate reclamaticm  of  the  land  and  to  require 
the  furnishing  of  an  adequate  supply  for  that 
purpose^  irrespective  of  the  n>ecific  amount 
named  in  the  contract. — ^Pasco  Fruit  Lands  Co. 
V.  Timmermann,  152  P.  675. 

IX.  PUBI.IC   WATER   SUPPI.T. 

(B)   Irrigation   and   Other   Avrlcnltsral 
Pnrpoaea. 


16  (Cal.)  St.  1913,  p.  786,  held  not  vio- 
lative of  Const,  art.  11,  |  18,  as  providing  for 
the  issuance  of  bonds  by  county  irrigation  dis- 
tricts by  a  majority  rather  than  a  two-thirds 
vote.— Bliss  V.  Hamilton,  152  P.  303. 

St.  1913,  p.  785,  is  not  unconstitutional  aa 
imposing  a  tax  to  pay  for  irrigation  improve- 
ments on  all  property  within  a  county  irriga- 
tion district,  irrespective  of  the  benefits  con- 
ferred by  the  improvement. — Id. 
<S=3222  (Idaho)  Under  the  Carey  Act  and  the 
Idaho  statutes,  the  state  may  contract  for  the 
construction  of  irrigation  systems  for  the  recla- 
mation of  arid  lands.— Idaho  Irr.  Co.  v.  Lin- 
coln County,  152  P.  1058. 

(8=>225  (Cal.)  Under  St.  1913,  pp.  785,  786,  |§ 
2,  3,  procedure  for  formation  of  county  irriga- 
tion district,  wherein  clerk  inserted  the  omitted 
number  of  the  district  in  the  petition  after 
filing,  but  before  presentation  to  the  board  of 
supervisors  of  the  county,  held  regular. — Bliss 
V.  Hamilton,  152  P.  303. 

Under  St.  1913,  p.  786,  {  3,  proceedings  at 
hearing  of  petition  for  formation  of  county  ir- 
rigation district  at  time  reset  by  county  super- 
visors, after  defective  notice  by  clerk  of  hear- 
ing as  originally  set,  to  give  om>ortunity  for 
second  proper  notice,  held  valid. — Id. 

Under  St.  1913,  p.  785,  bond  for  costs  of 
forming  such  district,  filed  eight  days  after 
presentation  of  petition  therefor  to  a  county 
board  of  supervisors,  keld  filed  "with"  the  peti- 
tion in  the  statuory  sense. — Id. 

Under  St.  1913,  p.  786,  §  4,  a  county  board  of 
supervisors  was  authorized  to  disregard  pro- 
tests against  the  formation  of  an  irrigation  dis- 
trict filed  after  the  date  set  by  the  board  for 
hearing  of  the  petition.— Id. 

Under  St.  1913,  p.  785,  petition  for  organiza- 
tion of  connl7  irrigation  district  held  to  con- 
tain a  sufficient  description  of  the  proposed 
improvement. — Id. 

<S=»252  (Or.)  Evidence  held  to  show  that  im- 
provements in  a  certain  irrigation  ditch  were 
necessary  so  as  to  create  no  liability  for  the 
lowering  of  the  supply  level  to  landowners. — 
Jenkins  v.  Owyhee  Ditch  Co.,  152  P.  1194. 
Evidence  held  insufficient  to  show  damage  to 
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the  plaintiff  to  warrant  recovery  on  account  of 
widening  and  deepening  an  irrigation  ditch. — Id. 

Although  improTements  in  an  irrigation  ditch 
lower  the  level  of  the  water  at  plantiff'a  land, 
he  cannot,  therefore,  compel  the  irrigation  com- 
pany to  raise  the  level  or  install  a  stop  gate, 
if  the  improvement  generally  benefited  other 
users  to  whose  rights  plaintiff's  rights  are  in 
no  way  superior. — Id. 

Where  stock  in  an  irrigation  company  is  not 
issued  as  an  appurtenance  to  the  land,  the  rights 
of  the  holders  of  stock  to  the  use  of  water  are 
reciprocal,  and  no  stockholder  is  entitled  to 
greater  use  of  the  water  than  any  other. — Id. 

€=>258  (Idaho)  Under  Rev.  Codes,  §  1629,  any 
one  furnishing  water  for  any  tract  of  land  in 
accordance  with  the  Carey  Act  has  a  first  lien 
on  the  water  right  and  land. — Idaho  Irr.  Co.  y. 
Lincoln  County,  152  P.  1058. 

®=>258  (Wash.)  Courts  of  equity  will  not  en- 
force a  lien  for  water  furnished  for  irrigating 
purposes,  where  the  water  furnished  is  of  no 
benefit  to  the  land,  because  of  inadequacy  of 
the  supply. — Pasco  Fruit  Lands  Co.  v,  Timmer- 
mann,  152  P.  676. 

€=>26l  (Idaho)  A  construction  company's  con- 
tract with  the  state  on  a  Carey  Act  project  held 
to  bind  the  company  to  construct  a  canal 
system  so  that  the  water  conducted  through 
same  should  be  available  at  a  point  not  exceed- 
ing one-balf  mile,  measured  In  a  direct  line 
from  each  quarter  section. — Collins  v.  Twin 
Falls  North  Side  Land  &  Water  Co.,  162  P. 
200. 

To  make  water  "available"  pursuant  to  a  con- 
struction company's  contract  with  the  state, 
Iteld  to  mean  to  bring  it  to  the  required  point 
in  such  a  way  that  the  water  could  be  taken 
to  a  point  on  the  land  to  be  irrigated  under  a 
gravity  system  through  ditches  to  be  construct- 
ed by  the  seller.— Id. 

lender  a  construction  company's  contract  with 
the  state  on  a  Carey  Act  project,  held,  that  the 
duty  rested  on  the  settler  to  construct  his  own 
service  ditch  and  furnish  one  headgate  to  di- 
vert water  into  same. — Id. 

A  construction  company  held  not  liable  for 
damages  to  a  settler's  crop  from  want  of  water 
fur  irrigation  prior  to  the  time  that  plaintiff 
had  completed  the  service  ditch  to  his  land. — Id. 

I  ndcr  a  contract  between  a  construction 
company  and  the  state,  held,  that  it  was  the 
right  and  duty  of  a  settler  to  construct  the 
dam  requisite  to  turn  water  into  his  service 
ditch.— Id. 

€o263  (Idaho)  In  an  action  for  damages  to 
crops  from  want  of  water  for  iriiyatiou,  held, 
tliat  evidence  of  a  chock  being  put  in  a  ditch 
two  years  lifter  the  injury  was  not  admissible 
to  show  that  it  was  defendant's  duty  to  have 
put  in  a  check  sufficient  to  turn  water  into 
phiintirs  ditch.— Collins  v.  Twin  Falls  Kortli 
Side  Land  &  Water  Co.,  152  P.  200. 

^^263  (Or.)  In  suits  to  restrain  the  owners 
of  irrigation  ditches  from  negligently  permit- 
ting escape  of  water  therefrom,  there  is  no 
legal  distinction  between  the  escape  of  water  by 
overflow  and  by  percolation,  where  the  cause  of 
escape  is  shown  to  originate  in  the  ditch. — 
Mallett  V.  Taylor,  152  P.  873. 

A  person  who  by  artificial  means  causes  wa- 
ter to  percolate '  through  the  soil  to  the  injury 
of  his  neighbor  does  so  at  his  peril  and  is  legal- 
ly respuDsible  therefor  irrespective  of  negli- 
gence.—Id. 

Where  water  was  caused  to  percolate  into 
lands  adjoining  an  irrigation  ditch  because  of 
the  negligent  failure  of  the  owner  of  the  ditch 
to  construct  a  waste  ditcU,  he  was  liable  to  the 
owners  of  the  adjoining  land  for  injury  caused 
by  his  negligence.- Id. 

WAYS. 

See  Easements;  Bighways. 


WEBB-KENYON  ACT. 

See  Commerce,  ^=>5,  9;    Intoxicating  LfqaorSy 

WELLS. 

See  Watera  and  Water  Courses,  iS=>S7. 

WILD  ANIMALS. 

See  Animals,  e=>2;  Larceny,  ®=35. 

WILLS. 

See  Descent  and  Distribution;  Executors  and 
Administrators;    Indians,  «=9l5;    Trusts. 

I.   NATURE  AHS  EXTENT  OF  TESTA. 
MENTART  POWER. 

@=>2  (Cal.)  Where  a  nonresident  testator's  en- 
tire property  was  personalty  in  this  state,  the 
limitation  .of  Civ.  Code,  §  1313,  on  charitable 
gifts,  and  not  the  law  of  his  domicile,  governs 
the  distribution.— In  re  Sloane's  Estate,  152  P. 
540. 

V.   PROBATE,    ESTABUSHHENT. 
AND  ANNXTUSENT. 

(A)  Probate  and   Re-vocatlon   la   General. 

€=5»2IS  (OkL)  In  probate  proceedings  under 
Mansf.  Dig.  iS84,  §  6521,  the  court  cannot  con- 
strue a  will  or  determine  the  validity  of  any  of 
its  provisions.— Chouteau  v.  Chouteau,  152  P. 
373. 

(6)   Petltlona.   Objections,    and   Pleadlnx*. 

€=»28l  (Okl.)  In  a  will  contest  brought  pursu- 
ant to  Bev.  Laws  1910,  §  6219,  after  the  will 
has  been  admitted  to  probate,  on  any  ground 
specified  in  section  6210,  held  mandatory  that 
contestant  file  in  the  county  where  the  will  was 
proven  a  sworn  written  petition,  showing  the 
statutory  grounds  relied  on, — In  re  Impunnul>- 
bee's  Estate,  152  P.  346. 

VI.   CONSTRUCTION. 

(H)  Eatatea  In  Trnat  aad  Povrem. 

<@=9672  (Okl.)  A  will  construed  In  the  light  of 
Rev.  Laws  1910,  S$  6655,  6657,  6662,  6668,  and 
held  to  create  a  valid  active  trust,  and  to  vest 
title  in  the  trustee,  and  not  in  the  beneficiaries. 
—Hill  V.  HiU,  152  P.  1122. 

VH.  RIGHTS  AND  I.IABII.ITIES  OF 
DEVISEES   AND  I.EOATEE8. 

(H)   Void,    Lapsed,   and   Forfeited   Devlaea 

and  Bequesta,  and  PropertT  and 

Intereata  Undlspoaed  of. 

<S=>858  (Cal.)  Where  will  of  decedent  gives 
more  than  one-third  of  his  estate  to  charitable 
institutions,  making  one  a  residuary  legatee, 
the  other  takes  the  full  amount  of  its  bequest, 
and  the  residuary  legatee  takes  the  balance 
of  the  third,  in  spite  of  Civ.  Code^  {  ISlii.— In 
re  Sloane's  Estate,  152  P.  640. 

WITHDRAWAL. 

See  Municipal  Corporations,  €=>45Q. 

WITNESSES. 

See  Appeal  and  Error,  ®=»237,  994;  Costs,  «=> 
184;  Criminal  Law,  «=>538,  742,  747,  757, 
785,  942;  Depositions;  Evidence;  Trial,  «=> 
140. 

II.  OOMPETENOT. 

(C)  Teattmony  of  Partlea  or  Peraona  In« 
tereated,  for  or  avainat  Repreaenta- 
tlvea,  Snrvlvora,  or  Sacceaaom  In  Ti- 
tle or  Intereat  of  Persona  Deceased  ar 
Incompetent. 

«=»I49  (Wash.)  Parol  evidence  that  an  as- 
signment of  a  claim  absolute  in  form,  was  col- 
lateral security  only,  held  admissible,  notwith- 
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standing  Rem.  &  Bal.  Code.  I  1211.— Marks  t. 
City  of  Seattle,  162  P.  706. 
9=»I59  (Kan.)  That  testimony  inadmissible  un- 
der Code  Civ.  Proc.  {  320  (Gen.  St  1909, 
I  5914),  concerning  communications  witlj  per- 
sons since  deceased,  was  offered  on  the  issue 
of  decedent's  mental  capacity  held  not  to  render 
it  competent— Brown  y.  Brown,  162  P.  646. 
«s>l59  (Wash.)  Kem.  &  Bal.  Code,  g  1211,  held 
not  to  apply  to  evidence  as  to  transactions  lead- 
ing to  a  contract  for  legal  services  with  a  per- 
son deceased,  where  others  were  sued  on  their 
indeiiendent  promise  to  pay  for  sncb  services.— 
Hart  V.  Bogle,  162  P.  1010. 

(D)  Confldentlal  Relations  and  Prlvllesad 
Commnnleatlons. 

^3»i99  (Cal.)  In  a  foreclosure  of  a  trust  deed 
letters  written  by  the  general  counsel  of  a 
creditor  to  the  attorney  n>r  the  receiver  of  de- 
fendant were  not  inadmissible  as  privileged. 
—Title  Ins.  &  Trust  Co.  v.  California  Devel- 
opment Co.,  162  P.  542. 
^=>2 1 9   (CaL)  In  a  foreclosure  of  a  trust  deed, 

grivileged  communications  contained  in  letters 
y  and  to  a  creditor  were  admissible,  where 
the  privilege  had  been  waived  by  voluntarily 
giving  the  letters  into  the  hands  of  a  third  per- 
son.—Title  Ins.  &  Trust  Co.  t.  Oolifomia 
Development  Co.,  162  P.  642. 

XU,  EXAMINATXON. 

(A)  Taklnv  Testlmonr  In  General. 

<=a260  (Or.)  In  an  action  on  a  fire  policy, 
where  the  witness  who  signed  the  proofs  of  loss 
made  a  mistake  either  in  them  or  his  testimony, 
held  that,  where  he  could  not  be  recalled,  an- 
other witness  might  account  for  the  mistake. 
— WllBg  V.  Horticultural  Fire  Relief  of  Oregon, 
162  P.  269. 


TV.  OBEDIBIXITT.  IMFEAOHmBHT, 

OONTBADICTION,  AND   OOR- 

BOBORATION. 

(A)   In  General. 

«s>3l9  (OU.Or.App.)  Accused  held  to  have  a 
right  to  impeach  a  hostile  codefendant  giving 
adverse  testunony.— Frasee  v.  State,  162  P.  462. 

(B)  Cliaraeter  and  Condnet  of  'Witness. 

9=3340  (Wash.)  In  passing  on  the  credibility  of 
a  witness  the  jury  may  consider  his  addiction  to 
immoral  habits.— State  v.  Gaul,  152  P.  1029. 

(D)   Inconsistent    Statements    by    TVltness. 

«=»388  (Colo.)  In  aa  action  to  establish  a  re- 
sultiug  trust,  it  was  improper  for  plaintiff's 
counsel,  withont  laying  a  foundation  for  im- 
peachment, to  call  a  witness'  attention  to  con- 
tradictory statements  made  out  of  court,  not  to 
refresh  lus  memory,  but  to  prove  a  substantive 
fact— Irvine  v.  MinshuII,  152  P.  1150. 
9=3389  (Okl.)  Where  a  witness,  when  asked  if 
he  had  not  testified  differently  at  a  previous 
trial,  replied  that  he  did  not  remember,  evidence 
of  the  stenographer's  notes  taken  at  such  for- 
mer trial  1b  admissible  in  Impeachment;  the 
material  question  being,  not  what  the  witness 
remembers,  but  what  he  testified.— Johnson  v. 
Moore,  162  P.  1073. 

9=»393  (Okl.)  An  official  stenographer,  who  has 
correctly  reported  the  testimony  of  a  witness  at 
a  former  trial,  may  read  his  notes  of  such  tes- 
timony to  impeach  the  witness  at  a  subsequent 
trial  without  making  a  transcript  of  the  notes. — 
Johnson  v.  Moore,  152  P.  1073. 

WORDS  AND  PHRASES. 

"Adequate  consideration." — Greenwood  v.  Green- 
wood  (Kan.)  152  P.  657. 
"Adverse  party."— I^tle   Ins.  &  Trust  Co.   v. 

California   Development   Co.   (Cal.)    152   P. 

642;    Riley  V.  Blacker  Mont)  152  P.  758; 

Barton  v.  Young  (Or.)  152  P.  876. 
"Anrieved  party."— Paich  v.  Northern  Pac.  Ry. 

Co.  (Wash.)  162  P.  Tie. 
"Aid."— State  v.  Levitt  (Kan.)  162  P.  la 
"Alienation."— Chouteau  v.  Chouteau  (Okl.)  152 

P.  378. 
"All   prosecutions."— State   v.    Herbert    (Kan.) 

152  P.  667. 
"Any    other    person."- Sodowsky    v.    Sodowsky 

(bkl.)  152  P.  390. 
"Available  water."— Collins  v.  Twin  Falls  North 

Side  Land  &  Water  Ca  (Idaho)  152  P.  200. 
"Beer."— Brown  v.  State   (Ariz.)  152  P.  578. 
"Belong."— City  and  County  of  San  Francisco 

V.  McGovem  (Cal.  App.)  162  P.  080. 
"Cashier."— Bank  of  Commerce  of  Chanute  v. 

Sams  (Kan.)  152  P.  28. 
"Children."- Bums  v.  Tiffee  (Okl.)  152  P.  368. 
"Circuit  court" — Montesano  Xjumber  &  Mfg.  Uo. 

V.  Portland  Iron  Works  (OrO  152  P.  2i4. 
"Civil    action." — Stephens   v.    Stephens    (Ariz.) 

152  P.  164. 
"Claim   and   delivery." — Benzler  v.   Van   Fleet 

(Cal.  App.)  162  P.  736. 
"Consideration."— Sharp    v.    City    of    Guthrie 

(Okl.)  152  P.  403. 
"Contiguous      territory."- Huggins     v.      Link 

(Idaho)  162  P.  1052. 
"Contract"— Wakeman    T.    Pfeter    (OkL)    152 

P.  455. 
"Creditor."— Henry   r.    Yost    (Wash.)    162    P. 

714. 
"Debt"— Bronson  v.  Syverson  (Wash.)  152  P. 

1039. 
"Descend."— Cook  v.  Childs  (OkL)  152  P.  88. 
"Due."— Mason  v.  Ackley  (Okl.)  152  P.  846. 
"Duress."- Britton   v.   Lombard   (Okl.)   152  P. 

690. 
"Earnings   of    a    prostitute." — State   T.   Crane 

(Wash.)  162  P.  989.  ^^,^ 
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4s»268  (Or.)  Where  defendant  introduced  cer- 
tificate of  labor  commissioner,  which,  under  L. 
O.  L.  {  6046,  was  only  prima  facie  evidence  of 
condition  of  mill,  it  was  jiroper  cross-examina- 
tion to  show  that  commissioner  would  not  have 
renewed  certificate  four  days  before  the  injury. 
— Ramaswamy  v.  Hammond  Lumber  Ck>.,  152  P. 
223. 

9=>268  (Wash.)  Question  on  cross-examination 
of  witness  which  is  not  baaed  on  any  facts  then 
in  evidence  is  properly  excluded.— Marks  v.  City 
of  Seattle,  152  P.  706. 

9=>270  (Idaho)  The  extent  of  cross-examina- 
tion on  collateral  and  immaterial  matters  is 
largely  within  the  trial  Judge's  discretion.— 
State  V.  Mox  Mox,  152  P.  802. 

9=^275  (Idaho)  Permitting  defendants  to  cross- 
examine  plaintiff  as  to  whether  the  indorsers 
were  solvent  and  as  to  why  plaintiff  did  not 

Sroceed    against   them   held  error.— Burdell    v. 
fereson,  152  P.  576. 

9=3280  (Wash.)  Question  on  cross-examination 
of  witness  which  is  argumentative  is  properly 
excluded.— Marks  v.  City  of  Seattle,  152  P. 
706. 

^s>282i/2  (Wash.)  It  is  not  error  to  exclude  on 
cross-examination  a  question  covering  the 
ground  already  covered  by  questions  on  cross- 
examination  and  answered.— Marks  v.  City  of 
Seatde,  152  P.  706. 

9=3286  (Or.)  In  an  action  on  a  fire  policy,  held 
that  in  view  of  the  cross-examination,  it  was 
not  error  to  permit  the  insured  on  redirect  ex- 
amination to  testify  that  the  adjuster  did  not 
give  him  suggestions  in  making  proofs  of  loss. 
—Willis  V.  Horticultural  Fire  Relief  of  Oregon, 
152  P.  250. 
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"Bithei    party."— State   t.    Diatrict    CJourt    of 

Fourth   Judicial   Dist    in   and    for   Ravalli 

County  (Mont)  152  P.  745. 
"Election."— Bliss    v.    Hamilton    (Cal.)   152   P. 

308. 
"Election  to  purchase."— Newcomer  t.  Shcppard 

(Okl.)  162  P,  66. 
"Enrollment  records."— Allen  t.  Doneghey  (Old.) 

152  P.  810. 
"Exception."— liquid  Carbonic  Co.  t.  Rodman 

(Okl.)  152  P.  439. 
"Extrinsic  or  collateral  fraud." — ^Robertson  v. 

Freebury  (Wash.)  152  P.  5. 
"Fee."— McRoberts  v.  Hoar  (Idaho)  162  P.  1046. 
"Forgery."— McDonald  ▼.  State  (OkL  Cr.  App.) 

152  P.  610. 
"Game."— Graves  r.   Dunlap    (Wash.)   162   P. 

632. 
"General    covenant   of   warranty."— Knight   t. 

Clinkscales  (Okl.)  152  P.  133. 
"Harbor    and    protect."— Ex     parte    Overfleld 

(Nev.)  152  P.  568. 
"Highway."— Good  Roads  Dist  No.  2  of  Wash- 
ington OoQDty  T.  Washington  County  (Idaho) 

152  P.  183. 
"Holder   in   due  coarse." — Burdell  v.   Nereson 

(Idaho)  152  P.  676. 
"Inheritance."— Cook  v.  Childs  (Okl.)  162  P.  88. 
"Inheritance   tax."— In   re   Blackburn's   Estate 

(Mont.)  162  P.  31. 
"In  or  about"— Sumey  v.  Craig  Mountain  Lum- 
ber Co.  (Idaho)  152  P.  181. 
"Interest"- Edwards  v.  Case  (Or.)  152  P.  880. 
"Interstate  commerce."— Snyder  v.  Great  North- 
em  Ry.  Co.  (Wash.)  162  P.  703. 
"Involuntary  bailment."— Grossman  Co.  v.  White 

(Okl.)  152  P.  83.6. 
"Involuntary  nonsuit"— Piper  y.  Taylor  (Ariz.) 

152  P.  863. 
"Issued."— Moreing  v.  Shields  (Gal.  App.)  162 

P.  964. 
"Itinerant  vendor."— Ex  parte   Gllstrap    (Cal.) 

152  P.  42. 
"Judgment  notwithstanding  the  verdict"— Fos- 
ter V.  Leftwich  (Okl.)  152  P.  583. 
"Kept"— Campen  v.  Jamieson   (Wash.)  162  P. 

679. 
"Laches."— Riley    v.    Blacker    (Mont.)    162    P. 

758. 
"Legal  ixjssessor." — Davenport  v.  Grundy  Mo- 
tor ^les  Co.  (Cal.  App.)  152  P.  932. 
"License."— Mitchell  v.  Probst    (OkL)    152   P. 

597. 
"Liquidated   damages." — Kuter  v.    State   Bank, 

of  Holton  (Kan.)  152  P.  662. 
"Managing  agent"— Badger  Oil  &  Gas  Co.  ▼. 

Preston  (iOkl.)  152  P.  383. 
"Material       alteration." — Davis      v.       Gutheil 

(Wash.)  152  P.  14. 
"Material  used  in  constructing  improvements." 

—Atlas  Supply  Co.  v.  Blako  (Okl.)  152  P. 

601. 
"Blay."— State  v.  Title  Guaranty  &  Surety  Go. 

of  Scranton,  Pa.  (Idaho)  152  P.  189. 
"Ministerial  duty."— Mott  v.  HuU  (OkL)  152  P. 

92. 
"Neglect"— Powell-Sanders     Co.     t.     Carssow 

(Idaho)  152  P.  1067. 
"New   trial."— Jarvis   v.    Great   Bend   Oil   Ca 

(Okl.)  152  P.  372;    Osage  MercantUe  Ca  ▼. 

Harris,  Id.  408. 
"Next  of  kin."— Mostenbocker  v.  Shawnee  Gas  * 

Electric  Co.  (OkL)  152  P.  82. 
"Nominal  damages."— Blake  v.  Atlas  Supply  Co. 

(Okl.)  152  P.  81. 
"Nonresident"— Title  Ins.  &  Trust  Co.  v.  Cali- 
fornia Development  Co.  (CaL)  152  P.  642. 
"Novation."— Davis  v.  GutbeU  (Wash.)  162  P. 

14. 
"Nullum     tempus     occurrit     regL"— Board     of 

Com'ps  of  Woodward  County  ▼.  Willett  (Okl.) 

152  P.  865. 
"Officer."— Badger   Oil  &  Gas  Co.   v.   Preston 

(OkL)  162  P.  383. 
■"Other  public  corporations."- Maekay  v.  Com- 
■      mission  of  the  Port  of  Toledo  (Or.)  152  P. 

250. 


"ParoL"— Farley  t.  Letterman  (Wash.)  152  P. 
615. 

"Party."— State  v.  Superior  Court,  Pacific  Coun- 

■    ty  (Wash.)  152  P.  1. 

"Penalty."— Kuter  v.  State  Bank  of  Holton 
(Kan.)  152  P.  662. 

"Permanent  employment" — McKelvy  v.  Choc- 
taw Cotton  Oil  Co.  (OkL)  152  P.  414. 

"Personal  property."— People  v.  Hart  (CaL 
App.)  152  P.  947. 

"PoUce  power."- State  v.  Horn  (Idaho)  162  P. 
275. 

"Possess."— Graves  v.  Dunlap  (Wash.)  162  P. 
532. 

"Preamble."— Huntworth  v.  Tanner  (Wash.) 
152  P.  523. 

"Prejudice."— People  v.  District  Court  of  Third 
Judicial  Dist  (Colo.)  152  P.  149. 

"Prescription."— Barlow  v.  Frink  (Cal.)  162  P. 
290. 

"Prima  facie  evidence."— Hufl  v.  State  (OU. 
Cr.  App.)  152  P.  464. 

"Private  right"— Board  of  Com'rs  ot  Wood- 
ward County  V.  WiUett  (Okl.)  152  P.  365. 

"Proper^."- Graves    v.    Dunlap    (Wash.)    152 

"Prosecute."— Service  &  Wright  Lumber  Co.  v. 
Sumpter  VaUey  Ry.  Co.  (Or.)  152  P.  262. 

"Public  capacity."— Board  of  Com'rs  of  Wood- 
ward County  V.  WiUett  (OkL)  152  P.  365. 

"Public  right."— Board  of  Com'rs  of  Woodward 
County  V.  WUlett  (Okl.)  152  P.  365. 

"Public  use."— Board  ot  Com'rs  of  Woodward 
County  V.  Willett  (OkL)  152  P.  365. 

"Purchaser." — Montesano  Lumber  &  Mfg.  Co. 
V.  Portland  Iron  Works  (Or.)  152  P.  244. 

"Ranee."— State  v.  Omaechevviaria  (Idaho)  152 

"Real  estate."-Cook  v.  ChUds  (OkL)  152  P.  88. 
"Reasonable  compensation."— Chapman  v.  A.  H. 

AveriU  Machinery  Co.    (Idaho)  152  P.  573. 
"Refuse."— Powell-Sanders     Co.     v.     Carssow 

(Idaho)  152  P.  1067. 
"Renunciation."— Davis  v.  Gutheil  (Wash.)  152 

P.  14. 
"Res  ipsa  loquitnr."- Missonri,  O.  &  O.  Ry.  Go. 

V.  French  (OkL)  152  P.  891. 
"Sale."— Sprekelsen    v.    State    (Wyo.)    162   P. 

7»1; 
"Situate."— Campen  t.   Jamieson  (Wash.)  152 

P.  679. 
"Surety."- People  v.  Ixwmis  (Colo.)  152  P.  143. 
"Taking."— State  v.  Richards  (Wash.)  152  P. 

720. 
"Taxes."— Knight  v.  Clinkscales  (OkL)  152  P. 

133. 
"The  same."— Dabney  v.  Hathaway  (OkL)  152 

P.  77. 
"They  can  get"— Nolan  v.  Board  of  Com'rs  of 

Grant  County  (Okl.)  162  P.  63. 
"Tools  and  apparatus.' — Hoyt  v.  PoUman  (OkL) 

152  P.  386. 
"Trade."— Hoyt  v.  Pullman  (OkL)  152  P.  386. 
"Transfer   in    contemplation    of    insolvency." — 

Knox  v.  Blanckenburg  (CaL  App.)  152  P.  69. 
"Trustee  of  express  trust." — State  v.  Title  Guar- 
anty &  Surety  Co.  of  Scranton,  Pa.  (Idaho) 

152  P.  189. 
"Undue."— Webb  v.  Superior  Court  in  and  for 

Del  Norte  County  (Cal.  App.)  152  P.  957. 
"Voucher." — Camp    ft    Du    Puy    v.    Lauterman 

(Or.)  152  P.  288. 
"Waiver."— Schwab  Safe  ft  Lock  Co.  v.  Snow 

(Utah)  162  P.  171. 
"Workman."— Huntworth    V.    Tanner    (Wash.) 

152  P.  523. 

WORK  AND  LABOR. 

See  Mechanics'  Liens. 

WORKMEN'S  COMPENSATION  Aq^ 

See  Master  and  Servant,  ^=387^.  '' 
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WRITS. 

Se«  Attachment;  Courts,  $=>207;  Execution; 
Garnishment:  Habeas  Corpus;  Injunction; 
Mandamus;  Process;  Prohibition;  Quo  War- 
ranto ;    Eeplevin. 

Of  error,  see  Appeal  and  Error. 


WRONGS. 


See  Torta. 


YEAR. 

See  Frauds,  Statute  of,  e=>53. 
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